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OARSTDNS  PAOKINa  CO.  t.  MITCHELL 

«t  aL   (Na  13759.) 
(Supreme  Court  of  Washington.   Feb.  17, 1917.) 

1.  MuniCIPAL  COBPORATIONS  *=>348  —  CoN- 
iSAOTOB'a  Bond  —  Aotions—  Findings  or 
Fact— Datb  of  Noticb. 

Finding  of  fact  in  a  suit  agaitiBt  a  muoici- 

SbI  contractor  and  the  surety  on  his  bond  which 
0  not  show  the  date  on  which  the  notice  of 
claim  was  filed  with  the  dty  or  that  it  was 
filed  within  30  dars  after  the  completion  of  the 
work  as  required  by  Rem.  &  Bal.  Code,  fi  1161, 
do  not  entitle  plaintiff  to  judgment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  %  87&] 

2.  Municipal  Cobpobationb  «=>348  —  Con- 
nAOTOB'B  Bond  —  Actions  —  Finoxnob  or 
Fac^-Subcontsactob. 

liiere  can  be  no  recovery  on  the  bond  of  a 
city  contractor  under  Rem.  St  Bal.  Code,  SS  1159, 
llOl,  by  one  who  furnished  meat  to  the  board- 
ing camp  at  which  the  contractor's  employ^ 
boarded,  where  the  findings  of  the  trial  conrt 
which  constitute  the  only  proof  in  the  record  do 
not  show  that  the  proprietor  of  the  boarding 
camp  was  a  subcontractor  of  the  municipal  con- 
tractor. 

[Ed.  Note.— For  other  cases,  aee  Mnnidpal 
Corporations,  Cent.  Dig.  8  878-1 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;  A.  E.  Rice.  Judge. 

Action  by  tbe  Carstens  Packing  Company 
against  W.  H.  Hltcbeli  and  another.  Judg- 
ment for  defendants,  and  plainttfT  appeals. 
Afflimed. 

Thacber  &  Hanox^  of  Cbehalls,  tOT  appel- 
lant. Weter  A  Biri)erts,  of  Seattle^  for  le- 
mwndenta. 

HOLCOBCB,  J.  In  this  appeal  appellant 
brings  op  no  atatonent  of  facts,  bnt  brings 
up  only  the  flndlngs,  conclualons  of  law,  and 
Jndgmoit,  and  the  case  must  be  detomlned 
upon  the  findings.  The  findings  are  as  fol- 
lows: 

"(1)  That  during  the  year  1913  the  city  of 
Chehalis  entered  into  a  contract  with  Uie  de- 
fendant W.  H.  Mitchell  for  the  construction  of 
a  gravity  water  system  from  a  point  on  1^  Ne- 
waukora  Tiv»  to  the       <A  CAehalia. 

"(2)  That  thereafter  the  defendant  W.  H. 
Mitchell  executed  and  filed  a  bond  in  accordance 
with  the  proTisioDS  of  the  law  of  the  state  of 
Washii^ton,  in  which  the  defendant  Maryland 
GasoaltT  Company  was  surety,  said  bond  iM^ng 
oonditioned  as  provided  in  th«  statutes  of  tht 
state  of  Washington. 


"(3)  That  in  the  performance  of  said  contract 
by  W.  H.  Mitchell  one  J.  S.  McDermott  ran  a 
boarding  camp  at  which  the  men  employed  by 
said  W.  H.  Mitchell  were  boarded  by  the  said 
J.  S.  McDermott. 

"(4)  That  the  said  J.  S.  McDermott,  while 
running  the  said  boarding  camp  at  which  the 
employes  of  the  said  W.  H.  Mitchell  boarded, 
purchased  of  the  plaintiff  herein  and  used  in 
Baid  boarding  camp  between  the  3d  day  of  June, 
1914,  and  the  6th  day  of  August,  1914,  meat 
of  the  value  of  $694.34,  <tf  which  only  the  earn 
of  $800  has  been  paid. 

"(6)  That  the  said  meat  was  purchased  from 
a  market  run  by  the.  plaintiff  In  the  city  of 
Chehalis  which  was  commonly  known  as  the 
Bon  Ton  Market,  of  which  market  the  plalntifl 
was  the  e»durive  owner  and  one  G.  B.  Quick 
was  the  manager  for  plaintiff,  being  employed  on 
a  salary  and  having  no  ownership  in  or  any  in- 
terest in  the  profits  of  said  market;  that  on  the 
14th  day  of  October,  1914,  the  plaintiff  not  hav- 
ing been  paid  for  the  merchandise  so  famished, 
there  wu  filed  with  the  city  clerk  of  the  city 
of  Chehalis  a  claim  in  ^e  words  and  figures  fbf- 
lowing: 

"  'October  14,  1914. 
"  To  the  City  of  Ohehalla,  a  Mtmidpal  Corpo- 
ra ti(m: 

"Notice  Is  hereby  given  that  the  undersigned 
Bon  Ton  Market,  by  C.  B.  Quick,  proprietor, 
has  a  claim  in  the  sum  of  four  hundred  twenty- 
four  and  79-100  (f424.79)  dollars  against  a 
bond  taken  from  W.  H.  Mitchell  as  principal 
and  tbe  Maryland  Casualty  Company  as  surety 
upon  the  said  Iwnd  for  the  work  of  bnilding  and 
constructing  the  Chehalis  waterworks  system 
from  a  point  in  the  Newaakam  river  to  Chehalis 
according  to  plans  and  specifications  of  said  wa- 
terworiis  project  on  file  in  the  clerk's  office  of 
the  ci^  of  Chehalis,  known  as  the  Chehalis  grav- 
ity water  system.  Bon  Ton  Market, 

"  'By  C.  B.  Quick.' 

"Done  in  open  court  this  22d  day  of  March, 
1916.  A.  E.  Rice,  Judge." 

From  the  forgoing  findings  the  conrt  con- 
cluded that  appellant  was  «itltled  to  no 
judgment  against  the  defendants  or  either  ot 
them,  and  that  the  defendants  were  entitled 
to  jndguiKnt  disallowing  any  dalm  of  the 
plaintiff  and  for  their  costs. 

There  are  two  assignments  of  error:  (1) 
That  the  findings  do  not  support  the  Judg- 
xavat\  (2)  that  the  proofs  do  not  warrant  the 
decree.  We  cannot  consider  tbe  second  as- 
signment because  the  proofs  are  not  brought 
here. 

Appellant  asserts  it  was  the  theory  of  the 
respondents  and  of  the  trial  judge  that  the 
notice  set  forth  in  the  forgoing  findings  was 
defective,  In  ttiat  tbe  claimant,  "Bon  Zkn 


tfa»For  other  eaaas  set  same  topis  and  KMr-NIW BUR  In  aU  Kay-Nnmbezed  DliMts  sad  Indezis 

163Pv-l 


Digitized  by 


Google 


'  2  .  ■         168  PACIFIC 


BBPOBKEB 


Martlet,  C  B.  Qnlcfe,  Proprletcnr,"  was 
riot  tbe  real  pemm  who  was  tbe  owner  of 
the  Bon  Ton  Market ;  it  having  been  aUeged 
and  shown  that  the  real  owner  of  the  B<hi 
Ton  Market  was  the  acpelliBBt,  ud  that 
Quick  was  only  911  agent  or  mana^  thereof. 

[1]  B^rdless  of  the  form  of  the  notice  aa 
a  safflclent  compliance  with  section  1161, 
Rem.  A  Sal.  Code,  there  is  another  reatt>o 
why  aroellant  is  not  entitled  to  recover,'  and 
that  Is  that  tiie  findings  do  not  determine 
that  any  claim  or  notice  was  filed  within  80 
days  after  tbe  oompletlrai  of  the  work;  nor 
does  it  appear  that  any  proviaions  were  Air- 
itlshed  to  ft  eimtractin-  or  a  subcontractor.  It 
was  alleged  and  it  Is  found  that  tlie  city  of 
Gb^ulis  altered  into  a  contract  with  de^d- 
ant  Mitchell  for  certain  constmctlfHi  wort 
for  the  city;  that  defendant  Mitchell  ex- 
ecuted and  filed  a  bcmd  in  accordance  with 
the  pvoviaUms  of  the  law  ^f  this  state,  In 
whidit  tbe  defendant  casualty  company  was 
surety,  the  bond  being  Cbndltloned  as  provid- 
ed In  the  statutes  of  the  state;  that  In  the 
performance  of  the  conttuct  by  Mitchell  one 
McDermott  ran  a  boarding  camp  at  which 
the  men  employed  by  Mitchell  were  boarded 
by  McDermott;  tJiat  while  running  the  camp 
at  which  the  employes  of  Mitchell  boarded 
McDermott  pordiased  of  appellant  and  used 
in  the  boardini;  camp  between  certain  dates 
meat  of  tbe  value  of  $694.34,  of  whldb  only 
the  sum  of  $300  was  paid;  that  the  meat  was 
purchased  from  the  market  run  by  appellmt; 
and  so  on.  The  original  notice  was  dated 
October  14,  1914,  but  the  statute  (section 
1161,  supra),  provldeB  that  such  claim  or  no- 
tice, should  be  filed  within  80  days  from  and 
after  the  oon4)Ietion  of  the  contract  with, 
aud  acceptance  of  the  work  by,  the  city  com- 
missloD,  and  there  is  no  tiudlng  here  that 
the  notice  or  claim  was  so  filed  within  30 
days  from  and  after  the  completion  of  the 
contract  with,  and  acceptance  of  the  work 
by,  the  ^ty,  by  tbe  person  or  firm  claiming 
to  have  sui^lied  the  provisioua 

The  case  resting  here  on  the  findings  so 
far  as  the  proofs  are  concerned,  it  dearly 
appears  that  the  appellant  did  not  afllrma- 
tively  comply  with  the  statute  upon  which 
its  claim  rested.  The  findings  are  therefore 
sufficient  to  support  the  Judgment  that  the 
appellant  was  entitled  to  do  recovery. 

[2]  There  is  a  further  total  failure  of 
proof,  so  far  as  the  findings  shbw,  as  to 
whether  or  not  McDermott  was  a  subcontrac- 
tor of  contractor  Mitchell,  and  this  also,  un- 
der the  statute  above  referred  to  and  of  sec- 
tion 1159,  Rem.  &  Bal.  Code,  was  a  failure 
sufficient  to  prevent  a  rettovery. 

Upon  the  state  of  the  record  the  Judgment 
must  be  affirmed. 

It  is  so  ordered. 

BLLIS,  O.  J.,  and  MOUNT,  PABKBR,  and 
FULIiEKTON,  JJ.,  C(mcur. 


GOODWIN  T.  SrriMSON  MILL  CX>.  (No. 
13006.) 

(Supreme  Court  of  WaaUngtm.  17. 1917.) 

1.  EviDBNca  ^=3243(2)— AbKiBaiBiLlTr--DBO- 

UkHATIOnS  OF  AOBNTS. 
Declarations  of  an  agent  made  after  the 
transaction  cannot  bind  the  principal,  unless 
they  were  so  related  to  it  as  to  constitute  a  part 
of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  910.] 

2.  EVIDENOB  ^9243(^ — ADiaSaiBCLITT — DlC- 
LAKATIONB  OF  AOBHT. 

A  letter  written  by  an  agent  of  defend- 
ant mill  company,  h«ld  sot  auniraible  as  evi- 
dence of  the  ownership  by  such  mill  company 
of  railway  on  which  plaintiff  was  injured. 

[Bd.  Note.— For  other  cases,  see  Eivldenee, 
Cent.  Dig.  i  MO.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  Ctounty;  Guy  a  Alston, 
Judge. 

Action  by  E.  H.  Goodwin  against  the  Sttm- 
son  Mill  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  dis- 
missed. 

Ctoleman  &  Fogarty  and  Q.  A.  £Caune,  all 
of  Elverett,  for  appellant.  Joseph  H.  Smith, 
of  filverett,  for  reqxmdent 

PARSER,  J.  The  plaintiff,  Goodwin,  seeks 
recovery  of  damages  from  defendant  mill 
company,  which  he  alleges  resulted  to  him 
from  the  negligence  of  the  company's  serv- 
ants In  the  operation  of  an  engine  and  train 
upon  a  railway  In  Snohomish  county.  Ver- 
dict and  Judgment  being  rendered  in  favor 
of  the  plaintiir  awarding  him  90O  damages, 
the  defendant  has  appealed. 

The  accident  occurred  while  respondent 
was  attempting  to  drive  his  automobile 
across  a  railway  track  at  a  road  crossing  in 
Snohomish  county,  when  the  engine  strnd: 
the  front  end  of  his  automobile,  causing  the 
damages  for  which  he  sues  to  recover.  Re- 
spondent alleges  in  his  complaint  that  he  re- 
ceived personal  injuries,  and  also  that  his 
automt^ile  was  damaged.  There  was  no 
proof  upon  the  trial,  showing  him  to  have 
been  personally  injured.  Tbe  proof  showed 
that  his  automobile  was  repaired  at  an  ex- 
pense of  ¥20,  and  that  he  lost  a  few  days' 
time  from  bis  occupation  of  a  canvasser 
while  his  automobile  was  being  repaired. 
These  apparently  constitute  the  items  of 
damage  which  the  Jury  thought  he  was  enti- 
tled to  compensation  for.  While  appellant 
denied  negligence  on  the  part  of  those  in 
charge  of  the  train,  and  alleged  that  re- 
spondent was  guilty  of  contributory  negli- 
gence resulting  in  his  damage,  appellant  also 
denied  that  It  was  the  owner  or  operator  of 
the  railway.  There  was  no  evidence  intro- 
duced upon  the  trial  In  respondent's  behalf 
showing  that  appellant  owned  or  operated 
the  railway,  save  the  following  letter,  which 
was  evidently  writ^n  with  relation  to  the 


tftssFor  oUiar  ca«M  m«  wuna  toplo  and  KOT-NUHBER  In  all  K«7-Numb«r«d  Dis«tt>  and  lodcxM 


Digitized  by  Google 


Wasb.) 


BEaTI^      HAWKINS  MOTOB  CAK  CO. 


acd4ent-a]id  a  demand  ufxaa  the  part  of  re- 
Bpondent  for  compensation: 

"StimBOD  Mill  C<mjfAnj. 
'Mallard  StatioD.  Seattle,  Wash., 
"July  7.  Ifll5. 
'  '^r.  F.  O.  Uerrlck,  Mamrille,  Wash.— Dear 
Blr:  Toar  favor  Of  the  6th  iaat.  at  hand.  In 
reply  wish  to  state  that  we  find  it  neceeaarr  to 
reiose  7pQr  claim  for  repairs  on  auto.   We  find 
on  investisation,  not  only .  from  our  train  crew 
but  other  people  in  the  vicinity,  that  this  ac- 
ddoit  was  caused  entirely  by  carelessneBB  on 
the  part  of  the  o^ratw  of  the  maebine.  The 
engine  always  whistles  st  the  crossing,  and  at 
the  time  toe  accident  occarred,  whistled  and 
also  raiiK  tiie  bdL   Yours  very  tnilj,  Btimson 
MUl  Oompanr.  b7  J.  7.  Ives.  .  YTr 

[1]  TUa  letter  ma  Introdnoed  orar  ttie  ob- 
jection of  oounsel  tm  appelant  as  proof  of 
an  admlaalon  of  owneraMp  and  <veratl<Hi  of 
tba  ndlway  by  ai^llant  mUl  con^iany.  No 
jffoof  was  Introdoeed  as  to  by  what  anthorl- 
■ty  the  letter  was  written,  nor  as  to  what  re- 
lattou  J.  F.  iTce  bore  to  appellant  mill  oom- 
paMr>  We  may  assume  that  Ives  was  an 
stent  or  officer  of  the  mill  cmnpany.  and  that 
the  laoguafe  of  the  letter  could  be  con- 
strued as  an  adnlsston  of  ownership  or  op- 
enUluL  Hi  the  railway,  If  antfaorltatlTely 
wrlttm  as  anch'  an  adndsaion,  yet  it  would 
not  be  competent  iffOitf  of  ownership  of  the 
railway,  or  that  the  appellant  mUl  company 
was  the  <H>eiator  of  the  railway. 

"The  declarations  of  an  agent,  made  after  the 
transaction,  cannot  bind  ue  principal,  unless 
they  are  so  related  to  it  as  to  constitute  a  part 
(«E  the  res  sestae.  ♦  •  •  Weideman  v.  Ta- 
ooma  By.  &  Motor  Co.,  7  Wash.  617,  519,  35 
Pac.  414:  Cook  t.  Stimson  Mill  Co.,  36  Wash. 
36,  78  Pac.  89:  Harris  v.  Carstens  Packing 
Oo.,  43  Wash.  647,  86  Pac  1125,  6  L.  A.  A. 
at.  8.)  1164;  BandaU  t.  N.  W.  Tetecraph  Oo^ 
54  Wis.  140,  U  N.  W.  419.  41  Am.  B9. 17. 

[1]  In  the  case  last  cited  there  was  a  sLta- 
ation  presented  mach  like  that  here  Involred. 
where  tbe  decision  was  in  harmony  with  the 
conclusion  we  here  reach.  A  number  of  aa- 
thoritles  are  therein  dted  which  are  to  tbe 
same  effect  It  seems  clear  to  us  that  the 
court  erred  In  admitting  this  letter  in  evi- 
dence over  the  objection  of  counsel  for  ap- 
pellant This  left  the  case  without  any  proof 
whatever  as  to  who  owned  or  operated  the 
railway.  It  manifestly,  therefore,  resulted 
In  complete  failure  of  proof  in  respondent's 
behalf  up(m  that  question.  It  probably  is  of 
no  consequence  here  bow  this  letter  came  to 
be  written  upon  the  letter  bead  of  appellant 
mill  company,  its  named  signed  to  It,  or  as  to 
what  relation  J.  F.  Ives  bore  to  ai^llant, 
but  the  explanation  of  It  la  made  plain  by  tbe 
evidence  and  is  of  some  Interest  in  this  con- 
nection. It  appeared  from  the  evidence  all 
but  conclusive  that  the  railway  was  owned 
and  operated  by  a  corporation  known  as  tbe 
MarysviUe  &  Northern  Railway  Oompan; 
and  that  J.  F.  Ives  was  its  vice  president 
Tbe  letter  "W"  following  the  signature  of 
J.  P.  Ives  Is  the  Initial  letter  of  a  clerk  who, 
it  seems,  does  clerical  work  for  both  the  mill 
company  and  the  railway  company.    J.  F. 


Ives  did  not  sign  the  lettw  blmself,  bat  his 
name  was  signed  thereto  by  this  clerk.  It 
merely  being  dictated  by  Ives,  and  apparent- 
ly the  mill  company's  stationary'  was  Inad- 
vertently, used,  and  its  name  tiins  signed  to 
this  letter.  Ives  did  not  see  the  letter  after 
it  was  written,  he  having  merely  dictated  It 
to  this  clerk  as  a  st^iograpber. 

The  only  negligence  alleged  against  those 
in  charge  of  the  train  was  that  the  whistle 
was  not  sounded  and  the  bell  was  not  rung, 
giving  warning  of  the  approach  of  the  train 
to  the  crossing.  Bespondent  himself  testi- 
fled  that  be  did  not  bear  any  whistle  or  bell, 
yet  some  of  bis  own  witnesses  testified  that 
they  did  bear  the  whistle  blown  at  about  tbe 
usual  distance  from  the  crossing  at  which 
whistles  are  blown.  A  number  of  appellant's 
witnesses  testified  that  the  whistle  was 
blown  and  the  bell  rung  upon  approaching 
the  crossing.  Looking  alone  to  this  Issue, 
we  would  be  tnc&ned  to  bold  as  a  matter  of 
law  that  there  was  a  failure  of  proof  of  neg- 
ligence on  the  part  ot  those  in  charge  of  the 
train.  We  need  not,  however,  pursue  this  In- 
quiry further  in  view  ct  our  holding  on  the 
question  of  tbe  sufficiency  of  the  proof  as  to 
appellant  being  the  owner  of  the  railway. 
We  have  not  had  the  benefit  of  argument  or 
briefs  in  behalf  of  respondent  A  somewhat 
painstaking  review  of  the  record,  however, 
convinces  us  that  ajK>eUant^  claims  of  error 
cannot  be  successfully  answered,  and  that 
its  motions  for  Judgment  In  Its  favor  as  a 
matter  of  law  ahonld  have  been  granted. 

The  Judgment  Is  lerersed,  and  the  cause 
dismissed. 

MOBBIS,  MOUNT,  and  HOLOOMB,  JJ., 
ctmmr.  FULLBB3X>N,  concnrs  in  tba  re- 
sult. # 

BEBTLES  T.  HAWKINS  MOTOB  OAR  GO. 
(No.  13676.) 

(Supreme  Court  of  WadilngtMi.  Feb.  16, 1917.) 

Appeal  and  Ebrob  «=»51— Right  to  Appeal 
—Amount  in  Contbovkbst. 
In  action  in  justice  court  for  less  than  $100, 
defendant  coontaiclaimed  for  $90.99,  but  on  ap- 
peal in  district  court,  amended  counterclaim  to 
state  amount  in  excess  of  $200.  ^<^>  the  ori^ 
inal  amount  in  controreray  was  $99.99,  and  the 
Supreme  Court  was  without  jnrladiction  of  the 
appeal  under  Const,  art.  4,  {  4.  providing  that 
appellate  Jurisdictita)  shall  not  extend  to  civil 
actions  at  law  for  recovery  of  money  where 
original  amount  in  controversy  does  not  exceed 
$200. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  237,  267.] 

Department  2.     Appeal  from   Superior  - 
Court  Spokane  County;   Wm.  A.  Huneke, 
Judge. 

Action  by  J.  F.  Bertles  against  the  Haw- 
kins Motor  Car  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Appeal  dis- 
missed. 
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GnUen.  Lee  ft  Ibtttiews,  <tf  Spokane,  'tor 
aivellant  BananCl  B.  Stern,  of  Spokane,  for 
respondent. 

MOUNT,  J.  On  October  24,  1918,  two 
antomobtles  collided  upon  the  streets  of  Spo* 
kane.  One  of  the  automobiles  belonged  to 
the  respondent  The  other  was  driven  by  an 
agent  of  the  appellant.  Both  antomobUea 
were  damaged.  The  appellant  now  <HattnB 
that  Its  automobile  was  damaged  to  the  ex- 
tent of  92%.  The  respondent  brought  an 
action  In  the  Justice  court  to  recover  from 
the  appellant  for  damages  whldi  were  al- 
leged in  the  complaint  to  be  199.99.  to  re- 
spondent's automobile.  The  ai^lant  ap- 
peared In  the  Justice  court,  filed  an  answer, 
and  connterclaimed  for  damages  to  Its  ma- 
cfaine  In  the  sum  of  $99.99.  The  case  was 
tried  to  the  Justice  of  the  peace,  who  found 
In  favor  of  the  plaintiff  In  that  action  for 
the  full  amount  claimed.  The  defendant 
there  appealed  from  the  Justice  to  the  superi- 
or court,  where  trial  was  bad  to  a  Jury.  Ui>- 
on  that  trial,  a  verdict  was  returned  In  fa- 
vor of  the  defendant  for  fl.  Thereafter  a 
new  trial  was  granted,  and,  by  leave  of  the 
superior  court,  an  amended  answer  warn  filed 
by  the  defendant,  claiming  the  full  amount 
of  Its  damage  at  (293.  Thereafter  a  new 
trial  was  had  to>  a  iury,  and  a  verdict  was 
returned  in  favor  of  the  plaintiff  for  950. 
Thereafter  motions  were  made  for  Judgment 
notwithstanding  the  verdict,  and  fear  a  new 
trial.  The  motions  for  Judgment  notwith- 
standing the  verdict  were  denied,  but  a  new 
trial  was  granted.  The  case  was  again  tried 
in  the  superior  court  to  a  Jury,  and  resulted 
in  a  verdict  of  no  damages  for  either  party, 
and  with  the  request  from  the  Jury  that  the 
costs  be  divided.  Thereafter  motion  for 
Judgment  In  fftvor  of  plaintiff  notwithstand- 
ing the  verdict  was  made.  The  court  granted 
this  motion,  and  entered  a  Judgment  in  favor 
of  the  plaintiff  for  990.99.  Tba  defendant 
has  appealed  fMnn  that  Judgment.  Beqtond- 
ent  moves  to  dismiss  the  appeal  for  the  rea- 
son that  the  original  amount  Involved  is  less 
than  920a  The  Constitution,  at  section  4. 
art  4,  provides  that  the  appellate  Jorisdlo- 
tlon  of  Uiis  court  sball  not  extend  to  dvll 
at^ns  at  law  fOr  the  reiiovery  of  mon^ 
when  tiie  "original  amount  In  oontrovenqr  or 
the  value  of  the  property  does  not  exceed  the 
sum  of  two  hundred  dollars."  In  Norths 
Pacific  Bailway  Company  v.  Sboemake,  69 
Wash.  140,  124  Pac.  886,  Ann.  Cas.  1914A. 
1040,  in  discussing  the  meaning  of  tliis  pro- 
vision of  the  Constitution,  we  said: 

"We  think  that,  when  the  framers  ttf  the 
Constitution  used  the  words  'original  amount  in 
controversy,'  they  had  reference  to  the  amount 
severally  claimed  by  the  respective  parties  in 
their  pleadings.  They  did  not  mean  that  if  the 
sum-  of  tile  opposing  dalms  exceeded  920O<  the 
court  would  have  appellate  jurisdiction.  When 
an  action  is  commenced,  the  amount  sued  for  is 
the  test  of  Jurisdiction.  If  the  adverse  party  as- 
serts a  counterclaim,  he  to  that  extent  becomes 
an  actor,  and  in  so  far  as  the  question  of  Juris* 


Action  b  involved,  he  will  be  treated  at  If  he 
were  commencing  an  independent  suit" 

It  is  claimed  that  each  of  the  autmuobUes 
was  damaged  by  the  collision  more  than  floa 
The  respondent  brought  suit  In  the  Jnstlce 
court,  alleging  that  his  automobile  had  been 
damaged  In  the  sum  of  999.99.  evidently  tar 
the  purpose  of  giving  the  Jnstlce  court  Ju- 
risdiction of  the  casa  The  appellant  here 
couuterdaimed  and  alleged  that  its  antmno- 
bile  was  damaged  in  the  sum  of  999.99,  and 
sought  a  Judgment  therefor.  The  statutes  ot 
this  state  limit  the  Jurisdiction  of  a  Justice 
of  the  peace  to  cases  involving  less  than  fioo. 
Bern.  Code  1616,  f  44.  Eadi  of  the  parties 
liere,  when  the  case  was  originally  brought 
voluntarily  waived  the  damages  in  excess  of 
9100,  in  order  to  give  the  Justice  court  origi- 
nal Jurisdiction.  After  the  case  was  appeal- 
ed to  the  superior  court  and  tried  upon  the 
original  complaint,  answer,  and  counterdalnl, 
and,  after  a  verdict  of  a  Jury  had  been  set 
aside,  the  appellant  filed  an  amended  answer, 
alleging  damages  In  the  sum  of  9298.  Assum- 
ing, without  deciding,  that  this  was  a  proper 
amendment  to  be  allowed  by  the  court  we 
think  It  did  not  change  the  "original  amount 
In  controversy."  which  was  999.99.  When  the 
action  was  originally  brought  In  the  Justice 
court,  the  parties  voluntarily  stated  the 
amount  of  their  daims,  each  against  the  oth- 
er, at  999.09.  They  thereby  waived  any  claim 
for  a  larger  amount  The  appellant  argues 
in  substance  that  if  it  be  held  that  999.99 
is  the  original  amount  in  controversy,  then, 
in  a  case  like  this,  where  each  has  bijured 
another's  property,  one  may  bring  an  action 
in  the  Justice  court  for  less  than  9100,  and 
prevent  the  other  party  from  counterclatm- 
Ing  for  more  than  9100.  and  thus  defeat  the 
greater  claim.  But  we  think  It  is  plain  that 
it  was  not  necessary  for  the  appellant  to  set 
up  its  counterclaim  In  the  Justice  court  for 
an  amount  less  than  the  actual  damage.  It 
could  have  defended  there .  without  setting 
up  the  counterclaim,  and  at  the  same  time- 
have  maintained  an  action  for  a  greater 
amount  In  the  superior  court  When  it  foil- 
ed to  do  so,  but  sought  recourse  In  the  Justice 
court  by  walvii^  its  claim  for  any  larger 
amount  than  999.99.  It  thereby  fixed  the  orig- 
inal amount  in  controversy,  and  it  cannot 
now  be  heard  to  say  that  the  original  amount 
in  controveisy  has  been  changed  so  as  to  give 
this  court  Jurisdiction.  We  are  satisfied 
that  when  the  Consatutlon  used  the  words 
"<tt^inal  amount  in  ocmtrorersy,"  it  meant 
the  "original"  amount  whiiih  was  in  contro- 
versy when  the  action  was  begun.  This  ac- 
tion was  begun  in  the  Justice  court  The 
orii^nal  amount  in  controverqr  was  999.99. 
Ttals  court  therefore,  does  not  have  Juris* 
diction.  Tba  appeal  is  for  that  reason  dls*. 
missed. 

UOBBIS,  HOLOOHB,  FDLLBBTON,  and 
PABESIB,  JJ„  concur. 
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BUBLBIOH  ot  nz.  v.  OONSUMBBS'  PUB. 
CO.  (GOODABD,  Intervener). 
(No.  13542.) 

(Supreme  (3ourt  of  Waalilngtoii.   Feb.  17,  IWT.) 

1.  Appeal  and  Erbob  «s3>5440J)— BbWew— 
QvKanoiTs  Pbbsentkd. 

Where  no  statement  of  facts,  or  bill  of  ez- 
ewtioDS  was  brought  to  the  appellate  court,  the 
Muy  qoestiaD  for  determination  wat  whether 
tbe  finding  supported  the  Jndgmoit. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2424,  2428,  2478.J 

2.  APPE4.L  AND  EEtBOS  4=9081(9— FlRDIMOS 

OF  Fact  —  Oonstbuotioit  nr  Sufpokp  or 

JuDQMENT— Review. 
When  the  language  of  the  findings  of  fact 
is  susceptible  of  two  conetructions^  that  meaning 
will  be  givm  which  supports  the  judgment. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Cent.  Dig.  |  3769.] 

8.  Master  and  Sebtant  «=3>8(X16)— AonoN 

FOR  COlCPBNaATION— FlHDina. 

Tba  trial  court  lonad  that  defendant  was 
a  corporation;  that  Its  board  <A  trustees  employ- 
ed plaintiff  as  editor  of  a  paper  published  by  de- 
fendant at  a  fixed  aalary;  that  plaintiff  served 
as  editor  from  December,  1914,  to  March,  1910; 
that  about  the  let  of  April  intwraier  acquired 
intereata  in  the  paper,  at  which  time  it  was  ver- 
bally agreed  that  there  should  be  no  salaries  paid 
nntil  the  paper  earned  the  same;  and  that  the 
paper  did  not  earn  saffident  to  pay  salaiiea  up 
to  the  time  that  plaintiff  ceaaed  to  act  as  edi- 
tor. The  court  further  found  that  plaintiff  did 
not  receive  full  compen«ati<m  for  the  period  dur- 
ing which  she  acted  as  editor  before  intervener 
acquired  an  interest  in  the  corporatitm.  Held, 
that  where  judgment  was  rendered  for  nnpaul 
salary  for  snch  time,  the  findings  wlU  be  con- 
strued as  shovring  that  the  agreement  that  sal- 
aries should  not  be  paid  until  the  same  were 
earned  by  the  paper  did  not  apply  to  salaries 
already  accruiog. 

4.  Appeal  and  Bbbob  «=>1176(5)— Bevzew— 
Rktebsal. 

.  Where  the  findings  showed  that  the  judg- 
ment was  erroneous  by  reason  ot  an  obrious 
matbenatical  error,  judgment  will  be  ronanded, 
with  directions  to  correct  the  error. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4696,  4506.] 

Department  1.  Appeal  from  Superior 
Ckrart,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Walter  A.  Burleigh  and  Clara 
B.  isurleigh,  husband  and  wife,  against  the 
Consumers'  Publishing  Company,  a  corpora- 
tlOD,  in  which  Albert  J.  Goddard  intervened. 
From  a  judgment  for  plaintiffs,  defendant 
and  Intervener  both  appeaL  Bemanded.  with 
directions. 

PhUlp  Ttndall,  of  Seattle,  for  appellants. 
Wilson  R.  QtLS,  of  Beateie,  for  reeitondents. 

BfAIN,  3.  The  pnipose  of  this  action  was 
to  recover  the  balance  allied  to  be  dtie  on 
account  of  salary  earned.  The  defendant 
Consumers'  Publishing  Company  is  a  corpora- 
tion. After  the  action  was  b^un,  A.  J.  God- 
dard, beliv  then  a  stockholder  in  the  coi^ 
poration,  flled.  a  ctnnplaint  of  interyenti<m. 
The  cause  was  tried  to  the  court  without 
a  Jury,  and  resulted  in  findings  and  Judgment 


In  favor  of  the  plaintiffs.  From  this  jndf- 
tDMit  the  defendant  and  Intervener  appeaL 

[1]  No  statement  of  facts  or  bill  of  exeep- 
tlons  has  been  brought  to  this  court.  Conse- 
quently the  only  question  for  determination 
is  whether  the  findings  support  the  judgment. 

[1.  3]  The  facts  found  by  the  trial  court  are 
substantially  these:  The  Consumers'  Publish- 
ing Company  Is  a  corporation,  organized  un- 
der the  laws  of  the  state  of  Washington.  On 
or  about  December  8,  1914,  by  resolution  of 
its  board  of  trustees,  the  corporation  em- 
ployed Clara  R.  Burleigh  as  editor  of  a 
paper  published  by  It,  known  as  The  Con- 
sumers Bevlew,  at  an  agreed  salary  of  $100 
per  month.  Mrs.  Burleigh  served  as  such 
editor  continuously  from  the  1st  day  of  De- 
cember, 1914,  to  t^e  end  of  March,  1915.  On 
or  about  the  1st  day  of  April,  the  Intervener, 
as  the  findings  state,  acquired  "certain  Inter- 
eats  in  said  paper,  and  at  which  time  there 
was  a  verbal  agreement  that  there  should  be 
no  salaries  paid  until  the  paper  had  earned 
the  same."  The  paper  did  not  earn  over  and 
above  its  ordinary  expenses  sufficient  to  pay 
any  salaries  from  the  1st  day  of  April,  1916, 
to  the  31st  day  of  Augtist,  1915,  when  Mrs. 
Burleigh  ceased  to  act  as  editor.  From  these 
facta  It  appears  that,  prior  to  the  time  the 
verbal  agreement  m^itloned  In  the  findings 
was  entered  Into,  Mrs.  Burl^h  bad.  served 
as  editor  of  the  paper  four  months,  and  had 
earned  as  salary  the  sum  of  1400.  Of  this 
amount,  $127.30  bad  been  paid. 

Tbe  controlling  question  In  the  case  is 
whether  the  finding  with  reference  to  "no  sal- 
aries" referred  to  salary  earned  prior  to  April 
1,  1915.  or  salary  earned  subsequent  to  that 
time.  When  the  language  of  the  findings  of 
fact  entered  by  the  court  Is  suecepUble  of 
two  constructions,  that  meaning  will  be  given 
which  supports  the  Judgment,  rather  than  one 
which  would  d^eat  it  Cantwell  v.  Nnnn, 
46  Wash.  636,  88  Pac.  1083;  Dobrental  T. 
Plehl,  92  Waah.  433, 169  Paa  871. 

What  the  oral  agre^ent  was,  we  are  not 
advised,  furtber  than  the  recital  in  tbe  find- 
ings. The  trial  court,  in  making  the  finding, 
undoubtedly  Intended  to  hold  that  tbe  verbal 
agreement  did  not  cover  salaries  earned  prior 
to  April  1,  191S,  when  the  Intervener  became 
interested  in  the  paper,  because  if  the  find- 
ing covers  the  balance  due  on  such  four 
months'  prior  salary,  then  the  Judgment  la 
inconsistent  with  the  finding.  If  the  findhig 
"no  salaries"  referred  to  the  salary  earned 
prior  to  that  time,  no  Judgment  could  have 
been  entered  for  the  respondents.  From  the 
findings  It  does  not  ^dearly  appear  that  the 
"no  salariee"  referred  to  included  that  earned 
prior  to  April  let.  The  langnage  of  the  find- 
ing being  susceptible  of  two  constructions. 
In  accordance  with  the  rule  above  stated, 
it  should  be  given  that  meaning  which  will 
sui^rt  tbe  Judgment  rather  than  defeat  it 

[4]  From  the  facts  found,  it  appears  tiiat 
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the  amonnt  of  salary  earned  was  $400,  upon 
which  there  had  been  paid  fl27m  Thla 
would  leare  a  balance  due  of  $272.70.  After 
making  the  findings,  the  trial  conrt  amclud* 
ed  that  the  respondents  were  entitled  to  a 
Judgment  of  $222.30,  and  entered  Judgment 
for  this  amount  This  obviously  was  a 
mathematical  error,  as  $127.^,  deducted 
from  $400,  leares  a  balance  of  $272.70.  The 
cause  will  be  remanded  to  the  superior  court, 
with  direction  to  enter  a  Judgment  In  favor 
of  the  respondents  In  the  sum  of  $272.70. 

ELLIS,  a  J.,  and  MORRIS,  OHADWICE, 
and  HOUNr,  JJ.,  concur. 


NATIONAL  CITT  BANK?  OF  SEATTLB  v. 
QOBHAU  ENGINEERING  00. 
(No.  13640.) 

(Supreme  Court  of  Washington.  Fdh  17. 1917.) 

1.  PUNOIFAi;  AND  AOBirr  «S3l26(3)— RlOHTS 
AND  LUBIUXISa  A8  TO  THIBD  PeBBOMB— 
AUTHOBITT  or  AOBNT. 
A  written  authority  to  an  agent  to  indorse 
the  name  of  the  principal  on  paper  payable  to 
tba  principal  does  not  authorise  urn  to  bind  the 
principal  by  an  indorsement  of  a  note  payable  to 
the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Asent,  Cent  Dig.  U  442,  4^%,  447-460.] 

&  PBINOIPAL  AND  AOBNT  «=al48(4)— RlOHTB 
AND  LIABIZ.ITIBS  AS  TO  ThIBD  PkBSONS— 
AUTHOBTTT  OV  AOBNT. 

The  mle  diat  where  one  of  two  innocent 
parties  must  suffer  that  one  must  bear  the  bur- 
den wbo  placed  an  agent  in  positicm  to  do  the 
wrong  does  not  apply  to  the  unauthorized  in- 
dorsement of  a  note  by  an  aseut,  where  the 
agent's  authority  was  in  writing,  and  the  party 
with  whom  he  dealt  bad  fnU  information  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  U  S37-54SJ 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Brerett  King,  Judge. 

Action  by  the  National  City  Bank  of  Seat- 
tle against  the  Gorham  Bnglneering  Company 
and  others.  From  a  Judgment  against  the 
defeodant  company,  It  aiipeals.  Reversed, 
and  case  dlsinisaed  as  to  the  appelant 

Daniel  B.  Trefethen,  of  Seattle,  for  appel- 
lant Herr,  Bayley  &  Wilson  and  Garl  B. 
GroBon,  all  of  Seattle,  tor  respondeDt 

UOtTNT,  J.  Thla  action  was  brought  to 
recover  upon  a  promissory  note.  The  Gtor- 
ham  Engineering  Company  defended  upon 
the  ground  that  it  was  not  liable  as  an  in- 
dorser  upon  the  note.  Uptm  a  trial  of  the 
case,  the  conrt  entered  a  Judgment  in  favor 
of  the  plalntlft  against  the  defendant  Gorham 
Engineering  Company,  ^lat  company  has 
Bt^aled. 

The  facts  are  snbstantlally  as  foUows: 
In  July,  1018,  WUUom  J.  Gorham  was  tb» 
owner  of  the  stock  of  a  corporatloD  known  as 
the  Gorham  Bnglne«inK  Oompany,  of  which 
he  was  the  president.  Tlie  principal  place 
of  bnslness  of  this  company  was  in  San  Fran- 


cisco. Thomas  RandleB  was  engaged  In  sell- 
ing engines  in  Seattle,  wUch  englneB  were 
purchased  from  the  Qorbam  Bnglneering 
Company.  Mr.  Bandies  had  an  agreement 
with  the  Gorham  Engineering  Company  to 
the  effect  that  he  was  to  sell  the  engines 
sent  to  him  from  San  Francisco  for  cash,  or 
for  80,  60,  or  00  day  notes,  and  Randies  was 
to  take  the  cash  and  these  notes  to  the  re- 
spondent bank,  there  to  be  deposited  or  dis- 
counted. The  notes  taken  for  the  sale  of 
engines  were  termed  "customer's  paper,"  and 
were  to  be  indorsed  the  Gorham  Engineer- 
ing Company,  by  Thomas  Randies,  and  the 
proceeds  of  the  notes  were  to  be  drawn  upon 
by  the  Gorham  Engineering  Company,  or 
applied  by  the  bank  to  other  paper  which 
had  been  Indorsed  by  the  Gorham  Engineer- 
ing Company.  It  appears  that  arrangements 
were  made  with  the  respondent  hank,  by 
which  the  Gorham  Engineering  Company  was 
to  send  engines  to  Seattle,  to  Mr.  Randies, 
who  was  doing  business  under  the  name  of 
the  Gorham  Gas  Engine  Agency,  and  Mr. 
Randies  and  Ms  wife  were  then  to  execute 
promissory  notes,  payable  to  the  Gorham 
Engineering  Company,  for  the  invoice  price 
of  the  engines,  which  was  20  per  cent,  less 
than  the  price  which  Randies  was  to  sell 
them  for.  These  notes  of  Randies  and  wife 
were  to  be  taken  up  by  "customer's  notes." 
These  notes  were  to  be  Indorsed  by  the  Gor- 
ham Engineering  Company,  by  Thomas 
Randies,  or  William  J.  Gorham.  The  bank 
was  protected  in  its  dealings  by  written 
guaranty.  Upon  the  day  these  arrangements 
were  made  between  Mr.  Gorham,  represoit- 
Ing  the  Goiham  Engineering  Company,  and 
Mr.  Randies,  representing  the  Gorham  Gas 
Engine  Agency,  in  Seattle,  and  Mr.  Maxwell, 
representing  the  bank,  Mr.  Gorham  dictated 
a  letter  to  the  bank,  stating  the  authority  of 
Mr.  Randies  as  foUows : 

"I  hereby  authorise  Thos.  Randies,  whose  sig- 
nature appears  on  this  letter,  to  indorse  the 
name  of  the  Gorham  Engineering  Oomijany  on 
notes,  checks  and  drafts  psyable  to  said  oom- 
pany, and  to  receive  the  money  thereof." 

At  the  same  Ume,  Mr.  Gtorham  and  Mr. 
Bandies  signed  a  signature  card,  by  which 
either  Mr.  Gorham  or  Mr.  Randies  was  to 
sign  for  the  Gorham  Engineering  Company. 
After  thlB  arrangement  had  been  made,  an 
engine  was  sent  to  the  Gorham  Gas  Ekiglne 
Agency,  at  Seattle,  from  San  Fmndsoo.  The 
price  of  this  engine  was  $3,180i84.  A  note 
was  signed  by  Thomas  Bandies  and  Hannah 
Bai^les,  his  wife,  payable  to  the  Gorham 
Engineering  0>mpany,  for  that  amoimt,  and 
this  note  was  dwoslted  with  the  respondent 
bank.  Tliereafter  ttds  note  was  taken  up  by 
Mr.  Bandies,  and  a  new  note  sabstltuted 
therefor  for  $8,100l  The  holanoe  was  paid 
In  cash  by  Thtsnas  Randies  to  ttie  bank, 
nils  last-named  note  is  the  one  sned  on,  and 
Is  as  follows: 
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"$3100.00      Seattle,  Wash.,  May  27th,  1914. 

"Six  months  after  date,  wltbont  grace  we 
promise  to  pay  to  the  order  of  Thomas  Randies 
thirty-one  hundred  (S3100.0(^  dollars  in  golA 
coin  of  the  United  States  of  America,  of  the 
present  standard  valne,  with  interest  thereon.  In 
like  gold  coin,  at  the  rate  of  8  per  cent  iier  an- 
num from  date  until  paid,  for  value  received, 
interest  to  be  paid  at  maturity  and  if  not  so 
paid,  the  whole  sum  of  both  principal  and  in- 
terest to  become  hoimedlately  due  and  collecti- 
ble, at  the  option  of  the  holder  of  this  note. 
And  In  case  suit  or  action  Is  Instituted  to  col- 
Itet  this  note,  or  any  portion  thereof  «e  promr 
ise  and  agree  to  pay  In  addition  to  the  costs  and 
disbarsements  provided  by  statnte,  three  bmt- 
dred  doUars  ($300.00)  in  like  gold  coin  for  at- 
tom^B  fee*  In  aald  suit  or  action. 

"J,  O.  Brown. 

"W.  N.  Kerr. 

"Due  November  27th.  1914. 
"At  Seattle,  Waidiington." 

This  note  was  indorsed  on  the  tHuSc  u  fol- 
lows: 

"Gorham  Engineerinjr  Co.,  by  Thoe.  Randies. 

"For  value  received,  I  hereby  sell,  asslm, 
transfer  and  set  over  unto  the  National  City 
Bank,  all  my  right  title  and  interest  in  and  to 
the  within  note  together  with  the  Interest  ac- 
cmed  and  to  accrue  thereon.   Thos.  Bandies." 

It  la  apparent  from  the  face  of  this  note 
that  It  Is  payable  to  the  order  of  Thorn aa 
Bandies,  and  not  to  the  Gorham  Bnglneerliig 
Company.  UpMi  its  face  it  1b  the  private 
property  of  Thcwdas  Randies. 

[1]  The  controlling  gneatlon  upon  thla  ap- 
peal la  whettier  Tliomaa  Randies  was  anUior- 
Ized  to  indorse  this  note  in  the  name  of  the 
Goiham  Engineering  Company,  so  as  to  make 
that  ccKniHUiy  Uabla  We  think  it  is  plain 
that  he  was  not  so  aotboilced.  The  authority 
of  Mr.  BAndles  was  reduced  to  writing.  It 
authorized  Mr.  Bandies  "to  indorse  the  name 
of  the  Gorham  Engineering  Company  on 
notes  •  •  •  payable  to  said  company, 
and  to  receive  the  nnuey  thereof."  This 
note  was  not  payable  to  said  company.  Up- 
on its  face  it  was  payable  to  Mr.  Bandies 
personally.  The  authority  here  granted  was 
plain  and  spedQc.  It  was  not  a  general  au- 
thority to  indorse  notes^  I>ut  was  a  limited 
authority  to  Indorse  notes  payable  to  the 
Gorham  Elnglneering  Company  only,  and  the 
authority  of  Mr.  Bandies  to  Indorse  other 
notes  cannot  be  Inferred  from  that  authority. 
It  Is  argued  by  the  respondent  that  the  pow- 
er of  Mr.  Randies  should  be  construed  In  the 
light  of  all  the  surrounding  circumstances, 
In  order  to  give  effect  to  the  evident  Intention 
of  the  principal.  It  Is  not  claimed,  as  we  un- 
derstand the  record,  that  there  was  any  other 
transaction  like  this.  It  is  true  that  a  num- 
ber of  notes  were  negotiated  at  the  bank  by 
Mr.  Randies,  but  those  notes  were  all  payable 
to  the  Gorham  EJnglneering  Company,  and, 
under  the  express  written  authority  given  by 
Mr.  Gorham  to  Mr.  Randies,  he  was  anthorlK" 
ed  to  indorse  such  notes  and  receive  the  pro- 
ceeds thereof.  The  evidence  shows  clearly 
that  there  was  no  authority  givea  outside 


ot  the  written  auUiorUr.  There  was  no- 
course  of  dealing  between  the  parties  that 
would  authorise  the  bonk  to  aocqpt  an  In- 
dorsement of  Mr.  Bandies  upon  a  note  pay- 
aMe  to  himself,  or  to  any  other  petaoa  Oan 
the  Gorli&m  Bngineolng  Company.  So  far 
as  the  record  shows,  this  was  the  only  trans- 
action of  the  kind.  We  think  it  too  plain  for 
argumuit  that,  under  the  expieaa  written  ao- 
thority  quoted  above,  the  bank  was  not  au- 
thorized to  take  this  note,  as  a  UablUty 
against  the  Qmhara  Engineering  Company, 
upon  the  indorsement  by  Mr.  Randies,  be- 
cause the  note  was  not  a  note  payable  to  the 
Gorham  Engineering  Company. 

[2]  Azgument  Is  nfade  to  tlie  effect  that  the 
Gorham  Engineering  0<nnpany  placed  Mr. 
Bandies  in  a  position  as  agent,  and  that 
where  one  of  two  innocent  parties  must  snf- 
for,  that  ODB  must  bear  the  bordoi  who 
placed  the  agent  In  position  to  do  the  vmmg, 
but  that  rule  has  no  application  to  this  case, 
because  here  the  bank  was  fully  advised  of 
Mr.  Randies*  authority.  The  letter  of  au- 
thority above  quoted  was  dictated  In  the  pres- 
ence of  the  president  of  the  bank,  at  his  sug- 
gestion. It  contains  the  whole  authority  of 
Mr.  Randies,  which  Is  simple,  direct,  and  ex- 
plicit. The  bank  was  not  led  to  believe  that 
Mr.  Randies  had  other  authority  than  that 
expressly  stated  In  the  letter.  In  short,  when 
the  bank  took  this  note,  with  the  indorse- 
ment of  Mr.  Randies  upon  It,  it  was  fully  In- 
formed of  his  authority,  and  cannot  be  said 
to  be  an  innocent  purchaser  under  such  cir- 
cumstances. 

The  Judgment  of  the  trial  court  must  there- 
fore be  rerer^ed,  and  the  case  dlsnoSssed  as  to 
the  Gorham  Engineering  Company. 

ELLIS.  MAIN,  OHADWICK,  and  MOBp 
RIS,  JJ.,  concur. 

STATE  T.  MABSET.    (No.  1362&) 
(Supreme  Court  of  Washington.   Feb.  16, 1017.) 

1.  Ii^AUD  «=968  —  OrFBNSES  —  False  Advbb- 
TiaiNO. 

An  advertisanent  that  a  piano  was  $400,  but 
now  $200,  does  not  amount  to  a  statnnent  tliat 
the  market  value  of  the  instrument  was  $400, 
but  was  now  $200,  so  as  to  render  the  advertiser 
guilty  of  violating  Rem.  Code  1916,  |  2622—1, 
declaring  that  any  person  who  with  intent  to 
Bdl  merchandise  publishes  an  advertisement 
whidh  is  untrue,  deceptive,  or  misleading  shall 
be  guilty  of  a  misdemeanor,  notwithstanding 
the  market  value  of  the  piano  was  never  $400; 
the  obvious  meaning  of  the  advertisement  being 
that  its  selling  price,  whitA  had  been  $400,  was 
reduced  to  $200. 

[Ed.  Note.—For  other  cases,  see  Fraud,  Cent 
Dig.  i  70.] 

2.  Fraud  «=»6S  —  Ofixnses  —  Faz^  Adveb- 

TISING. 

In  such  case,  should  the  statement  of  the 
former  value  of  the  piano  be  treated  as  a  state- 
ment of  its  mark^  value,  the  advertisement 
cannot  be  deemed  false  and  misleading,  sbow- 
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ihg  an  its  face  a  great  depredation  In  market' 
value. 

[Ed.  Note.— For  otho-  eaaea,  aee  Fraud,  Cent 
Dig.  I  7fl.] 

5.  Obimihal  Law  ^1134(Q)  —  AmAU- 
Theort  Bblow. 

Where  a  prosecution  for  false  adverdsing 
vaa  tri^  below  on  the  theory  that  the  atate- 
ment  of  the  former  value  of  the  property  for 
BOle  referred  to  market  value,  the  state  ia  prop- 
erly con6ned  to  that  contenticm  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  {  2»G1.] 

4.  Fraud  «=>09  —  Offenses  —  Fami  Adtob- 

TISING— iHFOaMATION— PBOOP. 

Where  an  information  charging  the  offense 
of  falae  advertising  purported  to  set  forth  the 
effect  of  the  advertfeement,  the  state  is  con- 
fined to  the  effect  of  the  advertisement  as  set 
fwth;  tbe  advertisement  itself  not  bong  printed. 

[Ed.  Note.— For  fttber  cases,  aee  Fraud,  CeaU 

6,  Obihinai.  Law  ^s>9T0(7)— Dkixots  in  Ih- 
DiCTUSNT— Motion  in  Abbest. 

A  complaint  charging  the  offense  of  false  ad- 
vertising denounced  by  Rem.  Code  lt*15,  § 
2622—1,  which  failed  to  allege  that  the  repre- 
sentation as  to  tbe  former  market  value  of  the 
property  offered  for  sale  was  not  snbetantiaUy 
correct,  being  insnffleient  to  charge  an  offense, 
may  be  attad^ed  by  a  motion  in  arrest  ot  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Oximinal 
Law,  Cent.  Dig.  I  2454.] 

Department  2.  Appeal  from  Superior 
Oonrt,  Walla  Walla  Goxjnty;  Edward  C 
MlUa.  Judge. 

J.  J.  Massey  was  convicted  in  justice's  conrt 
of  false  advertising,  and  from  a  Judgment  of 
convicticni  on  appeal  to  the  superior  court, 
be  appeals.  Beversed,  with  directloai  to  dla- 
mlss. 

Herbert  C.  Bryson,  of  Walla  Walla,  and 
a  U  M(?Dougal,  of  Portlnnd.  Or.,  for  appel- 
lant Earl  W.  Benson,  of  Walla  Walla,  for 
the  State. 

WEBSTEB.  J.  Appellant  In  the  justice 
court  for  Walla  Walla  prednct,  in  Walla 
Walla  county,  was  convicted  of  the  offense 
of  false  advertising,  and  appealed  to  the  su- 
iwrlor  court.  E*rom  a  judgment  of  conviction 
in  the  latter  court  this  appeal  is  prosecuted. 
The  complaint  reads  as  follows: 
"Earl  W.  Benson,  being  duly  sworn,  on  oath 
says :  That  at  Walla  Walla  city,  in  said  Walla 
Walla  county,  on  or  about  13th  day  of  February, 
1916,  J.  J.  Massey  did  commit  the  crime  of 
false  advertising  as  follows :  The  said  J.  J. 
Massey,  then  and  there  being,  did  willfully 
and  unlawfully  and  feloniously  cause  to  b« 
made,  published,  drculated,  and  placed  before 
the  puUic  in  the  county  of  Walla  Walla,  state 
of  WaRhington,  in  the  Waila  Walla  Union,  a 
newspaper  published  in  Walla  Walla.  Wash., 
an  advertisement  regarding  merchandise  offer- 
ed for  sale  to  the  public,  which  advertisement 
did  then  and  there  contain  assertions,  repre- 
sentations, and  statements  of  fact  which  were 
then  and  there  untrue,  deceptive,  and  mis- 
lending,  to  wit  in  this:  Said  J.  J.  Massey 
thereby  renrosented  to  the  i>«blic  that  a  used 
Smith  ft  Barnes  oak  cnfe  piano  and  a  Schill- 
ing ft  Son  piano  were  theretofore  of  the  mai^ 
ket  value  of  $400  and  $375,  respectively,  when 


in  truth  and  In  fact  said '  pianos  never  were 
of  the  market  valne  ot  $400  and  $S75,  respective- 
ly; that  said  advertisement  was  so  published 
with  intent  to  induce  the  public  to  enter  into 
an  obligation  relating  thereto  and  to  acquire  ti- 
tle thereto  or  inter^t  thwein,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  pro* 
vided,  and  against  the  peace  and  dignity  ot  the 
state  of  Washingbm." 

Bem.  Code,  S  2622—1,  upon  whldj  ttie  com- 
plaint Is  based,  is  as  follows: 

"Any  i>erson  •  •  •  who,  with  intent  to  sell 
or  in  any  wise  dispose  of  merchandise  *  *  * 
directly  or  indirectly  to  the  public  *  *  *  w 
to  induce  the  public  in  any  manner  to  *  *  * 
acquire  title  thereto,  or  an  interest  therein, 
makes,  publishes,  disseminates,  circulates,  or 
places  before  the  public  *  •  •  in  a  newspa^ 
per  *  *  *  an  advntisemMit  oi  any  sort  re- 
garding  men^andise  *  •  *  which  advertise- 
ment contains  any  assertion,  representation  or 
statement  of  fact  which  is  untme,  deceptive  or 
misleading,  shall  be  guilty  of  a  misdemeanor. 
*   •   • " 

In  support  of  tbe  charge  the  state  Introduc- 
ed In  evidence  the  following  advertisement, 
which  appellant  admitted  he  bad  caused  to  be 
pubUWhed: 

"Preopening  Sale  of  Used  Hanos. 

"These  pianos  must  be  closed  out  to  make 
room  for  carload  of  new  pianos  coming  frtHn  the 
east  Ever^^  piano  fully  guaranteed  two  yeara 
exchange  privilege;  unheard  of  easy  terms.  All 
look  like  new.  Smith  &  Barnes,  oak  case,  was 
$400.00 ;  now  $200.00.  Schilling  &  Sons,  beau- 
tiful case,  was  $375.00;  now  $167.00.  Brink- 
erhoff,  art  case,  was  $400.00;  now  $218.00. 
E^ee  delivery  and  stooL  J.  J.  Massey.  *  *  *  " 

II]  It  will  be  seen  tbat  tbe  only  atatemrat 
or  assertion  alleged  to  have  been  false  and 
decepttve  is: 

"Said  J.  J.  Massey  thereby  represented  to  the 
public  that  a  used  Smith  &  Barnes  oak  case 
piano  and  a  Schilling  &  Son  piano  were  thereto- 
fore of  the  market  value  of  $400  and  $375,  re- 
spectively, when  in  truth  and  in  tect  said  i^anos 
never  were  of  the  maritet  value  of  $400  and 
$375,  respectively." 

At  the  threshold  we  Aire  confronted  with 
tbe  qnestion  of  whether  the  adTertlsement 
contains  this  statement  The  pnbUcfttion 
does  not  in  terms  refer  to  tbe  "market  mine" 
of  tbe  pianos  mentioned,  and  It  seems  clear 
to  ns  Cbat  the  language  used  will  not  bear  the 
meaning  sought  to  be  ascribed  to  it  The 
plain  and  common  sense  meaning  of  tbe  ad- 
vertisement as  we  read  it  is  tbat  the  retail 
selling  prices  of  tbe  pianos  formerly  were 
$400  and  $376,  but  at  the  time  of  tbe  publica- 
tion those  prices  bad  been  reduced  or  marked 
down  to  ^00  and  $167.  The  statements  re- 
ferred to  the  retail  selling  prices  of  the  pianos, 
and  not  to  their  market  values.  If  Qie  com- 
plaint had  allied  tbat  appellant  bad  pub- 
lished an  advertisement  In  which  be  asserted 
that  retail  selling  prices  of  the  pianos 
referred  to  formerly  $400  and  $3'Rt,  but 
that  tlune  prices  bad  been  reduced  to  $200 
and  $167,  and  the  idaaos  were  offered  for 
sale  to  tbe  pubUc  at  tbe  latter  prices,  when 
in  truth  and  in  fhct  tbe  retail  selling  prices 
of  tbe  pianos  never  had  been  $400  and  $875, 
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nor  approximately  those  amounts,  an  entirely 
different  qnestlon  would  be  presented. 

[2]  If,  however.  It  be  conceded  that  the 
statements  complained  of  referred  to  the 
market  ralnes  of  the  pianos,  the  case  must 
likewise  fall  for  the  reason  that,  by  so  con- 
struing the  advertisement,  it  Is  not  deceptive 
or  misleading,  nor  would  It  reasonably  tend 
to  Induce  the  public  to  purchase  the  Instra- 
mentB.  If  the  expressions  "was  $400"  and 
"wa8>376"  referred  to  the  former  market 
values  of  the  pianos,  then  the  expressions 
"now  #200"  and  "now  flOT"  must  have  re- 
ferred to  the  market  values  of  the,  instru- 
ments at  the  time  of  the  ppbUcation ;  and  the 
effect  of  the  statements,  t&km  as  a  whole, 
was  to  assert  that  the  market  values  of  the 
pianos  during  the  period  r^erred  to,  what- 
ever that  period  may  have  been,  had  depre- 
dated SO  per  cent  How  such  an  advertise- 
ment could  In  any  manner  tend  to  deceive  the 
public  or  Induce  a  member  of  it  to  acquire 
title  to  or  an  interest  in  the  pianos  Sa  more 
than  we  are  aUe  to  understand. 

[3]  It  cannot  be  said  in  this  case  that  it  is 
technical  to  hold  the  state  to  the  exact  legal 
meaning  of  the  term  "market  valu^"  for  the 
reason  that  during  the  trial  both  the  prose- 
eating  attorney  and  the  court  applied  to  the 
term  Its  precise  legal  definition,  and  the  case 
was  tried  and  sutwiltted  to  the  Jury  on  that 
theory. 

[4. 1]  Moreover,  the  complaint  does  not  set 
forth  the  advertlsem^t  It  undertakes  to 
plead  the  meaning  and  effect  of  a  portion 
only  of  the  language  used.  It  alleges  mere- 
ly that  the  printed  article  falsely  stated  the 
market  values  of  the  pianos  at  some  in- 
definite former  time.  It  does  not  allege  what 
the  true  market  values  were,  and  for  aught 
that  appears  In  the  complaint  the  values 
stated  may  have  been  substantially  correct. 
Plainly  this  Is  Insufficient  to  charge  an  of- 
fense under  the  statute  quoted,  and  the  ques- 
tion of  the  sufficiency  of  the  complaint  to 
charge  a  crime  was  properly  raised  by  mo- 
tion In  arrest  of  Judgment. 

We  conclude  that  the  Judgment  must  be 
reversed,  with  direction  to  dlandss. 

MORRIS,  MOUNT.  PABKBB,  an^  FUL- 
LEBTON.  J  J.,  concur. 


HELIiAN  V.  SUPPLY  LAUNDRY  CO. 
(No.  13639.) 

(Supreme  Court  of  Washington.   Feb.  16,  1917.) 

1.  Negligence  ®=»01(2>— Pboximate  Cause — 
CoPTctissiKO  Neguoence. 
The  Dogligence  of  different  pereoDS,  though 
otherwise  independent  msy  concur  in  producing 
the  same  injury,  and  there  may  be  more  than 
one  proximate  cause  for  the  same  injury* 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  75.] 


2.  Neolioence  €=»15  —  CoNOUBniNO  Neqli- 

GE  NCE— LiABit-nr. 
All  wboBe  Degligence  concorg  to  cause  In- 
jar7  are  liable  and  may  be  held  either  jointly 
or  Beverally,  the  negligence  of  one  being  no  ex- 
cuse (or  that  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  IS.] 

8.  Negligence  ^»136(25)  —  Pkovtncb  op 

COUBT  AND  JUBT— PbOXIHATE  CaUBB. 

The  qaestiim  of  prradmate  cause  is  a  mixed 
question  of  law  and  foct  and  Is  usually  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligoice, 
Cent.  Dig.  fg  326-^2.] 

4.  NSOLiaEKCB  €=»136(25)  —  PBOVnrCB  OF 
COUBT  AND  JtTBT— PbOZIUATE  CADSB. 

Only  when  the  facts  are  undisputed  and  the 
inferences  therefrom  are  plain  and  incapable  ot 
reasonable  doubt  or  difference  of  opinion  does 
the  question  of  proximate  cause  become  a  ques- 
tion of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  lUnt^gaoot. 
Cent  Dig.  SS  820-332.] 

5.  Appeal  ahd  Ebkob  «=3027(4)— Bevhw— 
Disuissal  oh  Opening  Statement. 

In  considering  the  correctness  of  dismissal 
of  plaintiff's  case  upon  his  complaint  and  open- 
ing statement,  the  fiacts  sUted  in  the  complaint 
are  assumed  true,  except  as  they  are  contradict- 
ed or  modified  by  the  statement,  and  plaintiff  is 
entitled  to  ever;  favorable  inference. 

[Ed.  Note.— For  other  cases,  see  ijxwal  and 
Error,  Cent  Dig.  S  8748.] 

6.  NEOI.IGENCB  «=9l36^8)  —  EHmaBNOT  — 

Cabb— Question  fob  juet. 
What  In  an  emergency  is  reasoimbly  prudent 
conduct  is  always  a  jury  question,  unless  it  can 
be  said  that  the  minds  oz  reasonable  men  can- 
not differ  thereon. 

[Ed.  Note.— Far  other  cases,  see  N^Ugenee. 
Cent  Dig.     340,  341.] 

7.  muhzcipai.  cosporations  4=9706(9  — 
Sxbeet  Accidents  —  Pboxixatb  Cause  — 
Question  fob  Jubt. 

Whether  a  truck  driver's  act  In  cnttlng  a 
street  corner  in  making  a  turn,  and  thereby 
caug.ing  another  automiMjile,  in  order  to  avoid 
collisioa,  to  swerve  sharply  and  strike  plain- 
tiff, was  the  proximate  or  one  of  the  proxmiate 
causes  of  plaintiff's  injury,  was  for  the  jury, 
although  toe  accident  would  not  have  happened 
but  for  the  ezc^ive  speed  of  the  second  auto- 
mobile. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518.] 

8.  NEdUGENCE  e»>5i^"PBOXIMATX  OauSE." 

The  rule  basing  "proximate  caose"  upon  rea- 
sonable anticipation  does  not  mean  that  the 
probability  of  injury  or  its  exact  form  or  ob- 
ject must  be  so  obvious  as  to  be  necessarily  an- 
ticipated by  the  wrongdoer;  but,  if  his  act  is 
one  which  he  ought  to  have  anticipated  might 
Injure  others,  he  is  liable  for  any  injury  iwozl- 
mately  resulting  therefrom,  althoiwh  be  could 
not  have  anticipated  the  particular  Injury  wbidi 
did  happen. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  72.  '  ' 

For  other  definitions,  see  Words  and  Phrasss, 
First  and  Second  Series,  Proximate  Cause.] 

Department  1.  Appeal  from  Superior 
Court  King  County;  A.  W.  Frater,  Judge. 

Action  by  A.  O.  Hellan  against  the  Supply 
Laundry  Company.  From  Judgment  for  de> 
fendant,  plaintiff  appeals.  Beversed  and  re* 
manded. 


^sFor  othar  cam  sm  Mun*  toplo  and  KBT-NVHBBB  la  all  K«r-Nnmb«r«d  Digests  nd  ladaus 


Digitized  by 


Google 


10 


163  PACIFIC 


BSIPOBTBB 


(Wash. 


Geo.  UcKay  and  Heniry  B.  Noon,  both  of 
Seattle,  for  appellant  James  B.  Murphy  and 
Robert  G  Saundns,  both  of  Seattle,  for  re- 
qtondent. 

ELLIS,  O.  jr.  TUb  is  an  appeal  from  a 
Judgment  dlsmUudng  an  acticm  for  personal 
Injuries. 

Stewart  street  In  the  dty  fd  Seattle  mns 
east  and  west  Seventh  aTenue  mns  north 
and  south,  crossing  Stewart  street  at  right 
angles.  In  the  cwnplaint  It  la  alleged  fliat^ 
while  plalntUf  was  "^^^ww^f t^flTfnfrih 
on  the  south  side  of  Stewart  street  exercising 
care  and  cantion  for  his  own  safety,  d^end- 
ont  J.  B.  Corlnim  carelessly,  negligently,  un- 
lawfully, and  In  willful  violation  of  the  city 
ordinances  drove  his  automobile  east  along 
Stewart  street  at  an  excessive  speed  without 
sounding  any  horn  or  whistle  or  giving  otfa> 
er  warning,  and  carelessly  and  negligently 
struck  "and  Injured  plaintiff.  It  Is  further  al- 
leged that  at  the  time  of  the  accident  an  auto 
delivery  truck  of  defendant  Supply  Laundry 
Company,  driven  by  one  of  Its  servants,  run- 
ning west  on  Stewart  street  at  an  unlawful 
and  dangerous  rate  of  speed  In  violation  of 
the  dty  ordinances,  at  the  intersection  of  the 
two  streets  mentioned,  turned  south  onto 
Seventh  avmue  going  diagonally  across  the 
street  making  a  rapid,  short,  sharp,  unlawful 
turn  In  violation  <^  the  dty  ordinances,  in- 
tersected the  path  of  the  Corknm  automobile 
80  that  Corkum  was  compelled  to  turn  sad- 
d«kly  south  on  Seventh  avenue  to  avoid  a 
collldon  with  the  delivery  truck,  and  there- 
by struck  plaintiff,  and  that  the  negligence 
of  defendant  Supply  Laundry  Company, 
through  Its  agrat  and  servant,  "accentuated 
the  negligence  of  aald  Corknm  and  directly 
contrlbnted  to  and  caused  ttie  Injury  to  the 
plaintiff." 

The  substance  of  counsel's  opening  state- 
ment was  as  follows:  That  plaintiff's  evi- 
dence would  show  that  he  was  going  west  on 
the  south  side  of  Stewart  street;  that  when 
he  reached  Seventh  avenue  the  Corkum  au- 
tomobile was  going  east  on  the  south  side  of 
Stewart  street,  and  the  laundry  truck  was 
going  west  on  the  north  side  of  Stewart 
street;  that  when  he  started  across  Seventh 
avenue  the  laundry  truck  made  a  sudden 
turn  to  the  south  going  to  the  east,  the  left 
and  wrong  side  of  the  center  of  the  street 
Intersection  cutting  the  comer,  and  taking 
the  east,  the  wrong  side,  of  the  avenue ;  that 
in  executing  this  movement.  In  violation  of 
ttxB  law  and  dty  ordinances,  the  truck  made 
a  line  for  the  other  automobile;  and  that 
Corkum  in  an  effort  to  escape  a  collision  put 
on  his  brakes,  turned  quickly  to  the  south, 
and  In  so  doing  struck  plaintiff.  It  Is  ad- 
mitted that  since  the  commencement  of  the 
action  Corkum  has  died,  and  thereafter  the 
cause  was  prosecuted  against  the  Supply 
Laundry  Company  alone. 

At  the  dose  of  the  above  statement,  omm- 


sel  for  defendant  moved  upon  tliat  statement 
that  the  Jury  be  dlsdiarged  and  that  Judg- 
ment be  entered  for  defendant  Granting  the 
motion,  the  court  said: 

"I  want  the  record  to  Aaw  that  on  the  eom- 
^int  and  from  the  statanoit.  tiiat  nu  [Mr. 
Jndd,  plaintUCs  then  oooasd]  made  it  is  im- 
possible to  state  a  cause  at  action  whldi  would 
Bustain  a  Judgment." 

The  action  was  dismissed  "with  prejudice 
to  the  commencement  of  any  other  action." 
Plaintiff  appealed. 

In  support  ot  tbe  court* s  acOon,  it  is  uzv- 
'ed  that,  under  the  tacts  pleaded  and  stated 
by  counsel,  Gorintm's  negligence  was,  as  a 
matter  of  law,  the  proximate  cause  of  the 
injury,  while  that  of  respondent's  driver  was 
a  mere  condition.  The  most  usual  definition 
of  'proximate  cause"  fbund  in  the  books  Is 
either  the  following  or  some  of  its  para- 
phrases: 

"The  proximate  cause  of  an  event  mnst  be 
understood  to  be  that  which,  in  a  natural  and 
continnons  sequence,  unhnriten  by  any  new.  In- 
dependent cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have  occurred.** 
1  Shearman  &  HedReld.  NegHsence  (Itth  Ed.) 
I  26;  Cooley  on  Torts  {3d  Ed.)  p.  124. 

[1,2]  There  may  be  more  than  one  proxi- 
mate cause  for  the  same  Injury.  The  negli- 
gence of  different  persons,  though  otherwise 
independent,  may  concur  In  producing  the 
same  Injury.  In  sudi  a  case,  all  are  liable. 
They  nay  be  held  either  Jointly  or  severally. 
The  negligence  of  one  Is  no  excoae  for  that 
of  another. 

"If  the  damage  has  resulted  directly  from  con- 
current wrongful  acts  or  neglects  of  two  per- 
sons, each  of  these  acts  may  be  counted  on  as 
the  wrongful  cause,  and  the  parties  held  re- 
sponsible, either  Jointly  or  severally,  for  lie  in- 
jury. It  is  well  settled  by  the  adjudged  cBBfls 
that  when  an  injury  is  the  result  ot  the  combin- 
ed negligence  of  Uie  defendant  and  the  negll- 
geut  or  wrongful  act  of  a  third  person,  for 
whose  act  neither  the  plaintiff  nor  the  defend- 
ant is  responsible,  the  defendant  is  liable,  when 
the  injury  would  not  have  happened  except  for 
his  negligence.  Thus,  if  two  persons  wrong- 
fully block  up  a  street  so  that  one  is  Injured 
in  attempting  to  pass  them,  neither  of  the  cul- 
pable parties  can  excuse  himself  by  showing  the 
wrong  of  the  other,  for  the  injury  is  a  natural 
and  proximate  result  of  his  own  act  under  the 
then  existing  circumstances,  and  to  excuse  either 
would  be  to  deny  all  remedy  in  the  case  of  plain 
and  palpable  injury."  Cooley  on  Torts  (3d  Ed.) 
pp.  119,  120.  121,  122,  and  123. 

See,  also,  Shearman  &  Bedfleld,  Negligence 
(dth  Ed.)  S  31. 

[3,  4]  The  question  of  proximate  cause  Is  a 
mixed  question  of  law  and  fact  It  Is  usually 
a  qoestion  for  the  Jury,  it  Is  only  where  the 
facts  are  undlspoted,  and  the  inferences  to  be 
drawn  from  them  are  plaLi  and  Incapable  of 
reasonable  doubt  or  difTerence  of  opinion, 
that  it  may  become  a  question  of  law  for  the 
court.  Cooley  on  Torts  (3d  Ed.)  p.  Ill;  1 
Shearman  &  Bedfleld,  Negligence  (6th  Ed.)  S 
56. 

[B,  I]  In  considering  the  application  of 
these  principles  to  the  case  here  presented, 
we  must,  of  course,  assume  as  true  all  of  the 
facts  steted  In  the  oomplaint.  ezc^  in  so 
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far  as  they  aM  oontradicted  or  modified  by 
the  opening  statement  <tt  appellant's  eoiins^ 
In  drawing  ttae  com^alnt  It  seema  plain  that 
the  pleader  was  attempting  to  state  the  full 
Acts  as  a  cause  of  action  for  ooncurrent  neg- 
ligence on  ttae  part  of  both  Oorknm  and  re- 
Bpondent  here.  He  was  seeking  a  recovery 
a^Unst  both.  But  Oorkam  having  died,  coun- 
ael.  In  bla  statemrat  ontllnlng  the  evidence 
wlddi  be  woold  offer,  laid  little  stress  upon 
the  alleged  negligence  of  Oorkum,  bat  dwelt 
mainly  and  at  length  on  the  facts  which 
woold  tend  to  show  negligence  on  the  part  of 
revondent's  driver  as  a  proximate  or  effi- 
cient cause  of  the  Injnry.  The  only  negli- 
gence charged  against  Corkam  either  In  the 
complaint  or  statement  was  that  of  excessive 
speed  and  the  failure  to  sound  a  horn  or 
whistle.  He  was  on  the  side  of  the  street 
proper  for  vehicles  going  in  an  easterly  direc- 
tion, .g^m  the  whole  complaint  the  InfCT- 
«*"f«>  i«  fipwi-  thM^,  \f^\  if^j-'  th^  ^ceastn  speed 
npii  tha  Rnddpp  rapid  and  nnlawfully  prgna- 

ter  jif  -  the  fAr^  intersection  aad .  to  the 
w^eaig  side  of  Seventh  avenue  Oorknm  would 
have  passed  plaintiff  safely,  notwithstanding 
bis  own  excessive  speed  and  failure  to  give 
warning  of  his  approach.  But  it  la  nrged 
that  Gorknm's  act  In  taming  to  the  soath,  In- 
stead of  to  the  north,  was  an  Indepaideot 
act  of  negligence  breaking  the  chain  of  caus- 
ation, isolating  respondent's  negUgence,  and 
mftifiing  It  a  mere  condition.  It  la  true,  as 
pointed  out  Rspondent,  that  it  was  not  al- 
leged In  terms  that  Corkum  could  not  have 
turned  his  car  to  the  north;  but  it  was  so 
alleged  Inferentlally,  and  appellant  Is  enti- 
tled to  the  benefit  of  every  favorable  Infer- 
jenc&  It  was  alleged  that  he  "was  compelled 
"to  turn  suddenly  to  the  sonth"  to  avoid  a 
collision  with  respondent's  car.  That  car 
was  C(»nlng  rai^dly  from  the  north,  and  it 
was  at  least  Inferred  that  a  turn  in  that  di- 
rection would  have  enhanced  the  danger  of 
the  collision  which  Corkum  alone  was  trying 
to  avcrfd.  He  was  acting  In  a  sudden  emer- 
gency, and  what  in  such  a  case  la  reasonably 
inndent  conduct  is  always  a  question  for  the 
Jury,  nnless  it  can  be  said  that  the  minds  of 
reasonable  men  cannot  differ  thereon.  Ap- 
pellant  a^Rg.  'ye  think  Mundly^^^fial 
finxm  ph— »  ngge  Is  controlled  by.  the 

rffl^  wiimMinniwi  In  Scott  T.  Shepherd  (the 
squlbb  ca8e>  2  Wm.  Blackitone  892,  and  also 
In  Glbboos  t.  Veppvr,  1  Ld.  BaTmtmd,  88; 
J<me8  T.  B(voe,  1  Starkte  493;  and  Lowery 
V.  Uanfaattan  By.  Co..  09  N.  T.  158,  1  N.  a 
008.  52  Am.  Sep.  12.  In  those  cases,  it  is 
true,  the  person  whose  act  in  the  emergency 
resulted  in  the  Injury  had  not  been  guilty  of 
antecedent  negligence;  bat  we  &11  to  per- 
ceive any  reasonable  differentiating  s^lfl- 
cance  in  tbat  feet.  If  the  act  by  reason  of 
the  onergency  Is  not  itself  negligent  as  a 
matter  of  law,  It  can  make  no  posdMe  dif- 


ference how  the  enurgenc^,  aroae,  If  the  taw 
jnred  perstm  was  not  cnU»abl&  Jgie  emer- 
8TTt  irti  rannirt  hp^^p  pggVgif^CfL  In 
merely  t^  f^HOT^  annhhftr  floi^gnrrqnt  yropg" 

least  mad^  uq.  effnrt  tn  itvt}iA^  It  Is  trne 
also  that,  had  the  emergency  been  created 
solely  by  Oorkom's  own  prior  negligence,  tlie 
'Injury  inflicted  In  bis  efforts  to  extricate  his 
car  would  be  attributed  solely  to  that  prior 
negligence.  Here,  however,  the  emergency 
was  not  wholly  nor  even  chiefly  one  of  his 
own  creation.  Had  the  cars  collided,  th^e 
would  be  grave  doubt  whether  on  the  facts 
here  either  owner  would  have  been  permitted 
to  recover  for  the  resultant  Injury.  But  such 
is  not  the  case  before  us.  Here  an  Innocent 
third  party  was  injured. 

[7, 1]  Respondent  further  argues  that  the 
accident  would  not  have  happened  had  Cor- 
kum stoi^wd  his  car,  or  had  he  been  running 
at  a  lawful  rate  of  speed.  This  may  be 
conceded.  But  it  is  equally  true  that,  not- 
withstanding his  f alia  re  to  stc^,  and  not- 
withstanding his  excessive  speed,  no  acci- 
dent would  have  happened  had  re^ndent's 
truck  been  stoi^ied,  or  had  It  been  running 
at  a  lawful  rate  of  speed,  or  had  It  even  kept 
to  the  right  side  of  the  intersection  and  the 
right  side  of  the  street.  Respondent  further 
asserts  that  Its  driver,  though  himself  n^- 
ligent,  was  not  bound  to  anticipate  Oorkum's 
negligence.  This  also  may  be  conceded.  But 
neither  was  Corknm  bound  to  anticipate  re- 
spondent's negligence.  These  things  might 
be  material  if  the  Questloa  were  one  between 
the  two  n^ligent  parties.  They  are  imma- 
terial BO  far  as  the  Injury  to  plaintiff,  a  third 
person  wholly  free  from  &ult.  Is  concerned. 
Everlr  argument  advanced  as  showing  that 
re^ndent's  negligence  was  a  mere  condition 
and  not  the  proximate  cause  applies  with 
equal  force  to  Corkum's  negligence.  Appel- 
lant should  not  be  permitted  to  fall  between 
two  stools  through  8  mere  JasxUng  of  terms. 
It  seems  to  us  plain  that  the  complaint  stated 
a  cause  of  actioD  for  concurrent  n^ligence, 
and  that  the  statement  of  anticipated  proof 
made  a  case  for  the  Jury.  Upon  the  fiicts 
pleaded  and  stated,  it  would  be  for  the  Jury 
to  say,  under  proper  instructions,  whether 
the  negUgence  of  Corknm  or  tbat  of  respond- 
ent was  the  proximate  cause,  or  whether 
both  were  proximate  and  concurrent  causes. 
This  court,  in  common  with  some  others,  has 
Buid  that  "any  Injury"'  whlea  wmurhot  havB 
beeb  foreseen  or  feasonaSTy' anHdpatedas 
the  probable  ramfBf  RIT  "adTST  negligence  Ja 
BtiUuiiabltf,*'  TB"_tIiat'^f5e"ltct  is  too  remote 
to" be  ft  proximate' causa  ^tevaere  T.^p<>~ 
kane,  88  Wash.  681,  683.  155  Pac.  146.  But 
that  language  must  not  be  taken  in  an  abscK 
lute  sense.  It  does,nQt  lse«lltbatlIie_xu:oba- 
tdllty  of  injui^  must  be.  so.  obvious  as  to  be- 
necessarily  anticipated  by  tiie  wrraigdoer.Jior 
does  It  mean  "tEaf  be  Ihust'  have  .reoaoimUy 
anUt^I^ted.  that  IfiJIiry  would  probably  re- 
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anlt  to  the  exact  peiaon  tTlg  f^** 
6T  tggy  1ft  which  It  dlTreBiilt  1  Sbearman 
ISTHeadeld,  N«£ll^ce  (WeO.)  H  28, 29,  and 
29a.  W«  know  of  no  mora  exact  vxpreBkloa 
of  the  true  rate  than  that  of  the  Si^reme 
Conrt  of  Minnesota,  quoted  with  apparent 
iy)pn)Tal  by  Oxdey: 

"The  law  1b  that  if  the  act  Ur  one  which  the 
party  ooght,  in  the  exercise  of  ordinar;r  care,  to 
have  anticipated  was  liable  to  result  ia  injury 
to  others,  then  he  la  liable  for  an;  injury  prori- 
(fiatel^resulting  from  it,  although  he  cooid  not 
I  .  '-jory  which 


cause,  from  "thfe  oyiglBn  negligent  act,  sje  natu- 
ral  and  proxlrtitig^  ggJ"  fOf  aueh  TOiMainepcea 
the  original  wrongdoer  Is  responsible,  vrm 
though  he  could  not  have  foreseen  the  particu- 
lar, results  which  did  follow."  Christianson  v. 
Chicago,  St  P..  M.  &  O.  By.  Co..  67  Minn.  94, 
97.  69  N.  W.  641 ;  Goolej  on  Torts  &d  Bd.)  p. 
13a 

We  ahall  not  oxuume  qtaoe  by  a  review 
of  the  many  cases  dted  by  respondent  Br- 
ery  case  largely  depends  upon  Its  particular 
fiictB.  As  we  view  the  cases  dted.  they  are 
not  controlling. 

We  are  clear  that  the  facts  pleaded  and 
stated,  whldt  we  mu^  assume  to  be  true, 
made  a  case  for  the  jury  npcm  eveir  question 
presented. 

The  Judgment  Is  reversed,  and  the  cause  Is 

remanded  for  further  proceedings. 

MORRIS,  MOUNT,  MAIN,  and  OHAD- 
WIUK,  JJ.,  concur. 


In  re  TWENTIETH  AVE.  NORTHEAST. 
CITY  OF  SEATTLE  v,  JONES  et  al 
(No.  13379.) 
(Supreme  Court  of  Washington.  Feb.  17, 1917.) 

1.  Municipal  Corporations  «=»506{6)~Pdb- 

LIC  ImPROVEMENTB  —  CONFTHMATION  OP  AS- 
SBBSMENT  BY  COUNCH/— CoNCLtJaiVENEBa. 

Upon  review  of  confirmation  of  an  assess- 
ment roU  by  ordinance,  the  rule  forbidding 
courts  to  inquire  into  the  motive  impelling  the 
passage  of  an  ordinance  regular  upm  its  face 
applies  to  preclude  inquiry  into  reasons  as- 
signed by  individual  members  of  the  council 
for  their  action,  which  it  is  claimed  indicate 
that  their  action  as  a  body  was  arbitrary  or 
proceeded  upon  a  fundamentally  wrong  baauL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  llSl.] 

2.  Municipal  Cobfobatiohs  <g=»493(l)— Pub- 
Lio  Improvements  —  Confikuatjon  of  A3- 

SESnUENT  BY  COUNCIL. 

Confirmation  of  an  asseaament  roll  must  be 

by  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S3  1091-1093,  1160.1 

3.  Municipal  Corporations  ^»487— Public 

lUPBOVEMENTS  —  ASBEBSKKNT  —  WHO  MaT 
COUPLAIN. 

A  property  holder  in  an  asBenment  district 
cannot  complaiQ  of  an  erroneous  method  of 
assessing  otlicr  property  in  the  district  where 
his  own  assesiimcnt  is  neither  increased  nor  di- 
minished thereby. 

[Ed.  Note.— For  other  caaes,  see  Munidpal 
Corporations,  Cent.  Dig.  fi  1146.] 


4.  MumozPAi,  GOBPOBATIONS  •b>488,  489(8>— 

PUBUC  ImPBOVBMNTS— AsaBSSMgHT^FAIL- 

UBB  TO  Make  Objections  at  Confibica- 
Tioir. 

EUlore  of  property  holders  to  object  d- 
ther  at  the  hearing  on  the  initiatory  reaoluticn 
or  at  the  bearing  upon  the  assessment  rdl, 
that  mai^nol  or  adjacmt  property  is  assessed 
too  Iqw,  waives  such  objection. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
CopporatiouB.  Cent  Dig.  f|  1151,  1152.] 

5.  Municipal    Cobpobations    ^G08(6)  — • 
Public  IicpBoyBVENTS  — Assessuert— Rb- 

▼XeW  BT  COUBT— EVIDBHOE— SumCIENOT. 
It  being  objected  that  the  authorized  pro- 
portion of  the  cost  was  nc*  in  fact  levied  upon 
the  marginal  property  by  the  assessing  <^oer, 
the  testimony  alone  of  the  dty  enginev  that 
the  roll  as  returned  might  not  chec^  out  sudi 
proportion,  but  would  come  close  to  it,  was 
too  indefinite  to  justify  overturning  the  as- 
sessment roll,  even  if  It  were  grounds  tor  ao 
doing  that  there  was  a  fdlute  ha  thia  rewect 

[Ed.  Note.- For  otbw  caaae,  see  Munidpal 
Corporations,  Gent  Dig.  1 1181.] 

6.  MUNIOIPAL  COBPOBATIOHS  ♦=»43&— PUBLIO 
lUPBOVEMENTB— E^PBGtAL  BENEFXTB. 

Where  an  improvement,  consisting  mainly 
of  a  bridge  across  a  park  ravine,  opened  anoth- 
er highway  over  which  the  business  section  of 
the  city  could  be  reached  from  the  iMroperty  of 
certain  objectors,  and  opened  up  a  new  and 
convenient  way  to  the  state  university,  It  was 
of  Bpecial  benefit  to  such  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatitms,  Cent  Dig.  <  1062.] 

7.  Municipal  Cobpobationb  4(ss»606(e)— Pub- 
uc  Iupbothcrrtb—Betxbw  of  Ahsessmbnt 

.  —Scope. 

The  courts  are  loath  to  interfere  with  the 
judgment  of  the  authorities  empowered  to  make 
the  assessment  on  the  question  of  whether  pro^ 
erty  assessed  is  spedally  benefited. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  }  1181.] 

Department  1.  Appeal  from  Sui>erlor 
Court,  King  County;  J.  Stanley  Webster, 
Judge. 

In  the  matter  of  an  assessment  for  the 
Improvement  of  Twentieth  Avenue  Northeast, 
comprising  Local  Improvement  District  No. 
2626,  under  Ordinance  No.  30734,  by  grading 
and  bridging  la  the  City  of  Seattle.  From 
an  order  confirming  the  roll  hy  tbe  city 
council,  L.  J.  Jones  and  other  property  hold- 
ers appealed  to  tbe  superior  court,  where 
tbe  roll  was  again  confirmed,  and  said  prop* 
er^  holders  appeal.  Attlrmed. 

Bdl  &  McNdl,  of  Seattle,  for  appellants. 
Hugh  M.  Caldwell  and 'Howard  A.  Hanson, 
both  of  Seattle,  for  respondent 

FULLERTON,  J.  On  December  9,  1912, 
the  dty  cotmdl  of  the  dty  of  Seattle  by 
resolution  dedared  its  Intention  to  Improve 
a  certain  described  portion  of  Twentieth 
Avenue  Northeast  In  that  dty  by  grading 
and  curUng  the  same,  iffoTldlng  for  the 
necessary  sniface  drainage,  and  by  the  con- 
atmction  of  the  necrasary  bridges.  To  meet 
the  cost  and  expense  of  the  improTement 
tbe  resolution  provided  for  the  creation  of 
an  enlarged  district   The  district  was  spe- 
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clflcally  described  and  included  within  its 
boundaries  an  addition  to  the  city  of  Seattle, 
known  In  tbe  record  as  the  Cumberland  ad- 
dition. The  resolution  followed  tlie  pro- 
vlglonB  of  the  statute  relating  to  enlarged 
districts.  Bemiugton's  CoAe,  {  7892—14.  It 
fixed  tlie  amount  of  the  cost  and  expense  to 
be  assessed  against  tbat  portion  of  tbe  prop- 
erty within  the  defined  district  lying  be- 
tween the  termini  of  the  proposed  Improve- 
ment and  extending  back  from  the  marginal 
lines  thereof  to  the  middle  of  tbe  blocks 
on  each  side  at  2^  per  centum  of  the  whole 
cost,  and  provided  that  the  remainder  of 
such  cost  end  expense,  not  borne  by  any 
general  fund,  sliould  be  distributed  and  as- 
sessed against  all  of  the  property  In  the  re- 
mainder of  the  enlarged  district. 

The  board  of  public  works  of  the  city,  to 
whom  was  referred  the  duty  of  ratimatlng 
the  coat  of  the  Improvement,  reported  such 
estimated  cost  at  $40,7T6^,  of  which  sum 
King  county  agreed  to  pay  ¥20,000,  leaving 
a  balance  to  be  assessed  against  the  property 
benefited  In  the  enlarged  district  of  (20,- 
778.84.  The  improvement  extended  across 
a  public  park  of  the  city  of  Seattle,  and  the 
principal  part  of  the  cost  was  the  construc- 
tion of  a  bridge  over  a  deep  ravine  witliln 
the  park. 

A  number  of  protests  by  individual  prop- 
erty holders  were  filed,  against  the  improve- 
ment. These,  however,  were  disallowed  by 
the  city  coundi  and  an  ordinance  passed  di- 
recting the  improvement  to  be  made.  The 
ordinaifce,  following  the  language  of  the  res- 
olution, also  fixed  the  proportion  of  tbe  cost 
to  be  assessed  upon  the  immediately  abutting 
property,  the  provision  therefor  being  in  the 
ftdlowing  language: 

"Sec  4.  Tbat  there  be  assessed  against  that 
pOTtion  of  the  prt^erty  within  socb  snliirged 
district  lying  between  tbe  termini  of  the  pro- 
posed Improvement  and  extending  back  from  the 
marshal  lines  thereof  to  the  middle  of  tbe  block 
on  each  side  thereof  in  the  mode  prflscrU>ed  in 
section  13  of  chapter  96  of  the  SeMon  Laws  of 
the  state  of  Washington  for  1911,  two  and  one- 
half  per  cent.  (2%%)  of  the  cost  and  expense 
of  such  improTement,  and  that  such  portion  of 
tbe  remainder  of  such  cost  and-expenRe  aa  may 
not  be  borne  by  any  general  fond,  be  distributed 
and  assessed  agaiaat  all  the  property  included 
in  the  remainder  of  such  enlarged  district  in  ac- 
cordance with  special  benefits."  Seattle  Or- 
dinance No.  30734. 

The  contract  price  of  the  work  exceeded 
the  estimated  cost  by  some  fl4,000.  On  the 
return  of  tbe  assessment  roll  showing  the 
distribution  of  the  assessment  over  the  prop- 
erty of  the  district  nmnerous  protests  against 
tbe  same  were  filed  by  persons  owning  prop- 
erty situated  in  the  Oumberland  addition. 
These  were  disallowed  by  the  city  ooundl 
and  tbe  roll  confirmed  with  certain  minor 
changes,  the  final  assessment  .against  the 
property  of  the  district  being  $34,003.01,  in- 
stead-of  $20,776.84.  the  estimated  cost  of 
the  Improvemept  From  the  order  confirm- 
ing  the  roll  by  the  city  council,  the  proper^ 
tiolden  mentkmed  appealed  to  Uie  superior 


court  of  King  county,  where  tlie  roll  was 
again  confirmed.  From  the  last-mentioned 
order  of  confirmatlou  this  appeal  Is  prose- 
cuted. 

Noticing  the  appellants*  contentions  in  a 
somewhat  dllferent  order  than  the  brief  pre- 
sents them,  the  first  is  that  the  assessment 
Is  arbitrary,  and  proceeds  upon  a  funda- 
mentally wrong  basis.  Tliis  contention  Is 
based  upon  matters  occurring  before  the  city 
council  at  the  hearing  upon  the  assessment 
rolL  It  was  testified  that  at  this  hearing 
one  of  the  (dty  coimcllmen  said: 

"Now,  Mr.  Douglas,  we  feel  that  your  people 
are  certainly  getting  the  worst  of  this,  but  you 
know  the  reason  why  you  are  being  put  in  the 
TwentietJi  avenue  bridge  SBseMMnent  district, 
we  let  you  out  ot  the  Twenty-Second  avenue 
assessment  In  order  to  save  yon  for  the  Twen- 
tieth avenue  assessment;  in  order  to  help  out." 

Another  councilman  stated  he  had  been 
out  and  looked  over  the  district  and  be- 
lieved '*tliat  the  people  of  the  Cumberland 
district  were  wronged  by  being  placed  on  the 
assessment  roll,"  and  that  he  moved  before 
the  council  tbat  their  property  be  struck  oft 
the  roll  for  that  reason.  Another  one  said 
"it  was  doing  us  an  injustice,  and  that  he 
could  not  see  where  our  benefits  were."  And 
stlU  another: 

"I  am  not  sure  In  my  own  mind  that  they 
should  be  in  this  district,  but  the  mgineer's  de- 
partment having  passed  on  this  matter  and  made 
this  up,  I  think  we  had  better  take  their  judg- 
ment in  this  matter,  and  I  propose  to  do  that 
myaelL" 

It  was  testified  also  that  the  city  engineer 
made  a  statement  similar  to  that  of  the 
first  councilman  mentioned.  From  this  it  is 
argued  that  there  was  no  Judicial  hearing 
before  the  council,  that  there  was  no  finding 
of  benefits,  but  that  the  property  was  In- 
cluded In  the  assessment  roll  because  It  liad 
been  excluded  from  another  roll,  and  because 
of  the  necessities  of  the  case — In  order  that 
sufficient  property  might  be  found  to  bear 
the  burden  of  the  improvement 

[1,  2]  But  we  think  the  contentions  are  not 
supported  by  this  evidence.  The  city  council, 
in  the  final  analysis,  decided  that  the  prop- 
erty was  benefited  and  was  properly  includ- 
ed In  the  assessment  roll.  The  fact  that 
some  of  them  may  have  reached  the  con- 
clusion by  wrong  methods  of  reasoning,  or 
from  the  consideration  of  facts  not  perti- 
nent to  the  inquiry,  does  not  prove  their  ac- 
tion as  a  body  to  have  been  arbitrary,  or 
that  the  council  as  such  proceeded  upon  a 
fundamentally  wrong  basis,  however  much  It 
may  Impeach  the  action  of  the  Individual. 
Moreover,  the  confirmation  of  tbe  assessment 
roll  must  be  had  by  ordinance,  and  It  was 
so  bad  In  the  present  case.  The  rule  Is  tbat 
the  courts  cannot  Inquire  Into  the  motive 
Impelling  the  passage  of  an  ordinance  regu- 
lar upon  its  face.  In  re  Ferguson,  80  Wash. 
102,  341  Pac.  322;  Wood  v.  Seattle,  23  Wash. 
1,  62  Pac.  135,  52  L.  R.  A.  369. 

It  is  next  contended  that  tbe  assessment  was 
not  levied  according  to  the  provisions  of 


Digitized  by  Google 


14 


163  PACIPIO 


BBPORTEB 


(Wash. 


the  ordinance.  The  language  of  the  ordi- 
nance applicable  to  the  contention  we  have 
quoted.  It  provides,  as  will  be  noticed,  that 
the  2%  per  centum  of  the  total  tax  required 
to  be  assessed  on  the  property  abutting  up- 
on the  marginal  lines  of  the  Improvement  shall 
be  assessed  thereon  "In  the  mode  prescribed 
la  section  13  of  chapter  98  of  the  Session 
Laws  of  the  state  of  Washington  for  1911.** 
This  section  of  the  statute  provides  for  & 
zone  assessment;  that  Is,  a  dlvlBlon  of  the 
property  Into  zones  running  parallel  with 
the  marginal  lines  of  the  Improvement  and 
an  assessment  upon  the  zones  In  varying 
proportions,  decreasing  as  the  distance  of 
the  zone  increases  from  the  marginal  lines. 
This  mode  of  spreading  the  assessment  was 
not  followed;  all  of  the  property  In  the 
2%  per  centum  zone  being  assessed  equally. 
Concerning  this,  the  appellants'  learned  coun- 
sel say  In  their  brief  d>age  60): 

"Therefore  appellantB  contend  that  bad  the 
prescribed  metnod  been  followed  and  the  as- 
twssment  on  the  easterly  margin  or  fourth  Bone 
oi  the  smaller  district  been  in  the  amounts  the 
evidence  shows  it  would  have  been  had  the  or- 
dinance been  compiled  with,  it  would  have  been 
impossible  by  any  system  of  calculation  to  have 
ever  extended  1h»  awesiment  to  the  prcvoty  of 
tbe  appeUanta,  or  to  any  part  of  it." 

I  But  thla  ai^mnent  overlooks  the  fact  that 
It  is  only  the  fixed  per  ceutiun  found  by  the 
dty  ooondl  to  be  chargeable  to  that  portion 
of  tbe  enlarged  district  lying  next  to  the  mar- 
ginal lines  of  the  improvement  that  is  to  be 
assessed  against  the  property  therein.  It  is 
the  balance  of  the  cost  after  this  per  centum 
is  deducted  that  Is  to  l>e  assessed  on  the  re- 
mainder of  the  enlarged  district  By  the  ex- 
press provisions  of  the  statute  this  part  of 
the  district  it  to  be  assessed  "in  accordance 
with  special  benefits,"  not  necessarily  by  a 
zone  method.  It  is  plain,  therefore,  that  the 
assessment  upon  such  remainder  is  neither 
Increased  nor  diminished  no  matter  what 
method  of  assessment  is  followed  in  spread- 
ing the  assessment  over  that  part  of  tbe  dis- 
trict abnttlng  upon  the  marginal  lines,  and 
that  the  owners  of  property  In  such  remain- 
der could  in  no  manner  be  adversely  affected 
by  any  method  that  might  be  pursued. 

[1]  Since  the  appellants  are  not  adversely 
affected,  and  since  a  property  holder  can 
successfully  complain  only  of  an  invalid  as- 
sessment upon  his  own  property,  it  follows 
further  that  an  erroneous  method  of  assess- 
ing thla  part  of  tbe  district  does  not  Justify 
the  courts  in  holding  the  assessment  upon  the 
appellant's  property  invalid. 

[4]  Tbe  record  does  show,  however,  that 
had  the  assessment  been  spread  over  the 
marginal  district  according  to  tbe  zone 
method  the  property  In  the  zone  lying  far- 
thest away  from  the  marginal  line  of  tbe  Im- 
provemeat  would  have  been  assessed  at  a 
less  rate  measured  by  area  then  the  immedi- 
ately adjoining  property  lying  still  further 
away,  and,  indeed,  at  a  less  rate  than  piof^ 
erty  of  tbe  ai^Ilants  was  assessed  irtiiCh 


lay  in  the  remote  parts  of  tbe  district  B&sed 
on  this  fact  the  appellants  contend  that  their 
assessment  is  too  high;  that  they  are  com- 
pelled to  bear  more  than  their  proportionate 
share  ot  the  cost  and  expense  of  the  im- 
provement But  while  this  fact  would  Indi- 
cate that  the  city  council  in  tbe  initiatory 
proceedings  had  fixed  the  amount  of  the 
cost  and  to  be  borne  by  tbe  marginal  property 
at  less  than  Its  Just  proportion  of  sach  cost 
and  expense,  we  have  been  unaUe  to  conclude 
that  It  Jnstiflea  &  modiflcatian  of  tbe  aasess- 
ment  The  record  falls  to  sbow  that  the  ap- 
pellants, either  at  the  bearing  on  the  Initia- 
tory resolution  o^  at  tbe  bearing  viwa  ttie 
assessment  roll,  made  tbe  objection  that  the 
marginal  propnty  was  assessed  too  low ;  in 
fact,  It  appears  to  bare  been  made  for  the 
first  time  in  this  court  This  we  think  Is  too 
late.  The  dty  conzudl  are  as  we  have  shown 
qtecUlly  empowered  the  statute  to  deter^ 
mine  the  amonnt  ttiat  shall  be  assessed  to  tbe 
marginal  property,  and  any  objection  to  the 
snffldency  of  tbe  amount  fixed  as  a  proper 
charge  should  be  made  to  that  body  at  tbe 
bearing  had  on  the  initiatory  resolution. 
TUa  Is  tbe  purpose  of  the  bearing,  and  fail- 
ure to  make  the  objection  at  that  time  Is  a 
waiver  of  the  objection. 

[S]  It  Is  objected  that  2%  per  centum  of 
the  cost  and  expense  was  not  In  fact  levied 
upon  the  marginal  property  by  Uie  assessing 
ofllcer.  The  only  evidence  upon  this  point 
Is  that  of  tbe  dty  engineer.  His  statement 
was  that  tbe  roll  as  returned  mi^t  not  dieck 
out  2%  per  cent  of  tbe  f60,000,  but 
would  ocnne  dose  to  it.  We  think  this  a' 
too  Indefinite  statement  on  wbldi  to  cw- 
turn  the  assessment  roll,  even  if  It  were 
grounds  for  so  doing  that  th^e  was  a  failure 
in  this  respect 

[I,  7]  Finally  It  Is  objected  that  the  proper- 
ty of  tbe  appellants  is  not  benefited  by  the 
Improvement  There  was  much  testimony  on 
the  question  which  we  think  unprofitable  to 
review  here  at  length.  The  Improvement 
opened  upon  another  highway  over  wbldi  tbe 
business  section  of  tbe  dty  can  be  reached 
from  the  property,  and  it  opened  up  a  direct 
and  convenient  way,  which  the  property  did 
not  have  before,  to  reach  that  part  of  the  dty 
In  which  the  University  of  Washington  is  dtu- 
ated.  We  think  tbe  evidence  clearly  establish- 
es that  the  Improvement  was  of  spedal  benefit 
to  the  property,  however  much  it  may  be  In 
confilct  as  to  tbe  amount  of  sudi  q>ecial  bene- 
fit But  tbe  courts  are  loath  to  interfere  on 
this  latter  question  with  tbe  Judgment  of 
the  authorities  empowered  to  make  the  as- 
sessment Tbe  question  Is  one  so  largely  of 
opinion  and  not  of  fact  it  Is  generally  held, 
where  no  other  element  Intervenes,  t^at  the 
Judgment  of  tbe  officers  will  not  be  disturbed. 
In  re  Harvard  Avenue  North,  47  Wash.  636, 
92  Pac.  410 ;  In  re  Jackson  Street,  62  Wash. 
432,  113  Pac.  1112 ;  In  re  Boyer  Avenue,  T9 
Wash.  664, 141  Paa  S& 
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Tbe  order  «t  ttw  superior  oonrt  will  stazul 
affirmed. 

BLUB,  a  J.,  and  MOUNT  and  MOBRIS, 
JJ.,  concur. 


8TATD  er  rd.  SOUTH  FORK  LOG-DBIV- 
ING  CO.  et  al.  v.  SUPKRIOR  COURT  FOR 
FAOiriC  COUNTY  et  aL    (No.  13643.) 

(Supreme  Omirt  of  WtBhinffton.  Feb.  16. 1917.) 

1.  "EOatntn  Domain  ♦»47(1)— Pbopeety  Pbk- 
viousLT  "Devoted  to  Public  Use. 

Property  not  presently  actually  devoted  to 
a  public  use  but  purchased  and  beld  by  a  pub- 
lic service  corporaUon  in  reasoniUjle  anncipation 
of  fatnta  needs  Is  deemed  "devoted  to  a  public 
OSS,"  althoagh  3K>t  actuallr  In  nse. 

[Bd.  Note.^EV>r  other  cases,  see  Ekninent  Do> 
mala,  Cent  Dig.  H  107, 109.  UO.  116-120.] 

2.  EiamENT  DOHAEIT  ♦»47(7)— PBOPEBTr  Pbb- 
VIOUSLT  DbTOTEO  TO  PUBUO  USB— WAIBB 

CoupAinu.  .,.  . 

The  rule  that,  where  the  public  Is  served 
adequately,  there  u  no  public  interest  In  a  new 
pubnc  enterprise  for  tbe  same  purpose  sufficient 
80  tibat  tbe  new  enterprise  may  take  tbe  prop- 
erty of  the  one  doing  the  same  service,  applies 
particularly  to  water  companies  controlled  by 
the  public  service  commission;  their  rates  be- 
ing fixed  and  their  service  enforced  by  that 
^jaommiasion. 

[Ea.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  SS  100,  110,  115-120.] 

Department  2.  Certiorari  by  the  State, 
on  the  relation  of  tbe  Sooth  Fork  Log-Driv- 
ing CcHupany  and  others,  against  the  Superior 
Court  of  tbe  State  of  Washington  and  others, 
to  review  judgment  ct  condemnation.  Re- 
versed. 

Welsh  St  Welsh,  of  South  Bend.  Hayden, 
Langhome  &  Metager,  of  Tacoma,  and  Shep- 
ard,  Bnrkbelmer  &  BurUielraer,  of  Seattle, 
for  relators.  Ttea  M.  Bond,  of  South  Bend, 
for  reapoodents. 

MOUNT,  J.  This  Is  a  proceeding  hy  cer- 
tiorari to  review  an  adjudication  of  pubUc 
use  and  necessity  in  an  action  for  condemna- 
ticnu  In  the  petlUon  for  condemnation,  ttie 
Willapa  Power  Company  alleged.  In  sub- 
stance, that  It  was  authorized  by  its  articles 
of  Incorporatfon  to  fnralsb  the  cltr  of  South 
Bend  with  electricity  for  mnnldpal,  do- 
mestic, and  other  pni^oaes,  and  the  Inhabi- 
tsnts  thereof  with  electricity  for  power  pur- 
poses, and  also  to  famish  water  to  the  (Aty  of 
Sooth  Bead,  and  the  Inhabitants  thereof,  and 
other  perstms,  for  domestic  use,  fire  protec- 
tion, and  other  purposes;  that  It  had  ob- 
tained franchises  from  the  dty  for  these  pur- 
poses, and  also  from  Fadflc  county  for  the 
purpose  of  conveying  watw  along  the  public 
roada,  and  for  pole  Unes  tot  electrical  ap- 
pliances; that  It  was  necessary  to  use  tbe 
waters  of  tbe  south  fork  of  the  Willapa  river 
for  the  puiposes  of  generating  ^ectrid^.  and 
for  furnishing  water  to  the  dty  of  South 
Bend.  Numerous  parties  were  made  defend 
ants,  among  them  the  South  Fork  Log-Driv 


Ing  Ckimpany,  the  Weyerhaeuser  Timber  Com- 
pany, and  the  Northwest  Blectrlc  it  Water 
Works. 

The  South  Fork  Log-Driving  CtHnpany  de- 
fended ivon  the  ground  that  it  was  a  puUlc 
service  corporation  duly  orgaidzed  and  au- 
thorized to  perform  a  public  duty;  that  It 
had  cleared  out  and  Improved  the  south  fork 
of  the  Willapa  river,  in  ^dfic  county,  its 
entlTB  length,  and  was  u^ng  the  same  for  the 
pnipose  of  driving,  sorting,  holding,  and  de- 
livering logs  and  other  timber  products; 
that,  if  the  watOTs  of  the  south  fork  of  the 
Willapa  river  were  condemned  and  taken 
over  by  the  petitioner*  Its  budness  would 
be  injured  or  entirely  destroyed. 

The  Weyerhaeuser  Timber  Company  de- 
fended upim  the  ground  that  It  was  the 
owner  of  a  large  tract 'of  timber  land  situat- 
ed along  the  banks  of  the  south  fork  of  the 
Willapa  river,  and  that  this  river  was  nav- 
igalde  for  logging  purposes,  and  alleged  that 
all  the  land  betraiglng  to  it,  and  the  timber 
situated  there<m,  constituted  one  tract,  and 
that  the  availability  of  this  timber  to  market 
was  'Of  greator  public  importance  than  the 
propmed  oiterprlse,  and  that  tbe  taking  from 
it  of  its  riparian  ri^ta,  and  diverting  the 
waters  ot  this  river,  would  render  Its  tim- 
ber and  timber  Unds  of  no  value,  because 
there  is  no  other  practical  method  of  market- 
ing this  great  body  of  timber. 

The  Northwest  Electric  ft  Water  Works 
defended  upon  the  grounda  that  It  is  a  public 
service  corporation,  under  franchise  duly 
granted  to  it,  and  Is  now,  and  has  been,  fur- 
nishing an  adequate  supply  of  water  to  the 
dty  of  South  Bend,  and  the  Inhabitfanta 
thereof,  fat  munldpal  and  domestic  uses  and 
purposes;  that  it  acquired  the  lands  sought 
to  be  condemned  hy  the  petitioner  upon  the 
Willapa  river  tor  the  purpose  of  enaUlng  it 
to  famish  the  dty  of  South  Bend  wltti  water; 
that  it  was  Its  bona  fide  Intention  to  appro- 
priate said  water  for  that  purpose;  that  It 
was  necessary  and  acquired  l9  It  for  that 
pnipose;  that  it  acquired  the  lands  long 
prior  to  tbe  commoicement  of  this  action; 
that  it  did  80  in  reasonable  antldpation  of  the 
future  needs  of  the  dty  of  South  Bend  and 
the  inhabitants  thereof;  that  at  the  time  of 
purchasing  said  lands  and  water  rights  it 
was,  and  now  Is,  the  intention  of  the  North- 
west Electric  ft  water  Works,  In  good  faith, 
to  use  and  Improve  said  lands  and  water 
rights  in  the  near  futtue,  and  it  intends,  in 
good  faith,  to  so  Improve  and  utilise  said 
lands  and  water  rights. 

In  reply  to  these  anawm  the  WlUapa 
Power  Company  denied  the  material  allega- 
tions thereof.  Upon  these  Issues  the  case 
was  tried  to  the  court,  and  resulted  in  a 
finding  of  necessity  and  public  use.  There- 
upon tills  writ  was  sued  out  by  the  relators. 

Tbe  contndllng  question  in  the  case  Is 
whether  the  Willapa  Power  Company  may 
take  the  property  of  the  Northwest  Electric 
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ft  Water  Works,  and  derote  tlda  property  to 
tbe  Bame  nae  that  the  Northwest  iDlectrlc  ft 
Water  Works  Intends  to  devote  It  to> 

The  plan  of  the  Wlllapa  Poorer  Company 
to  ase  tbe  waters  of  tbe  south  fork  <it  the 
WUlapa  river  Is  oatUned  In  the  evldenoe  sub- 
stantially  as  follows:  It  Is  proposed  to  erect 
a  dam  on  the  headwaters  of  the  south  fork  of 
the  Willapa  river,  so  that  the  waters  of  that 
river  may  be  stored  to  a  level  of  520  or  600 
feet  above  sea  level.  This  will  necessitate  the 
flooding  of  large  tracts  of  land  belonging  to 
the  Weyerhaeuser  O^ber  Company.  It  Is 
proposed  to  Impound  all  the  water  by  means 
of  this  dam,  and  take  the  water  out  of  Its 
natural  channel  for  a  distance  of  several 
miles,  and,  at  a  point  2  miles  below  this  dam, 
erect  a  proposed  mkin  plant,  to  generate 
electricity,  then  to  turn  the  water  Into  the 
old  channel.  It  Is  also  proposed  to  con- 
struct a  pipe  line  from  that  point  to  the 
city  of  South  Bend,  and  farnlsh  that  dty 
with  water.  The  Northwest  Electric  &  Water 
Works  Is  now,  and  has  been  for  several  years 
last  past,  furnishing  water  to  the  dty  of 
South  Bend  and  its  Inhabitants.  It  does  not 
own  tbe  supply  from  which  it  takes  its  water, 
but  rents  the  same.  Before  this  action  was 
Instituted  tbe  Northwest  Electric  ft  Water 
Works  purchased  and  acquired  a  quarter 
section  of  land  upon  the  south  fork  of  the 
Wlllapa  river  for  the  purpose  of  obtaining 
Its  own  supply  of  water  to  furnish  to  the 
city  of  South  Bend.  The  evidence  conclusive-' 
ly  shows  that  the  present  company  Is  fur- 
nishing water  to  South  Bend  and  maintains 
pipes  and  a  water  system  within  that  city. 
The  petltloniog  company  maintains  no  pipes, 
but  Is  furnishing  electricity  to  tbe  citizens. 
The  evidence  shows  that  the  water  of  tbe 
south  fork  of  tbe  Wlllapa  river  is  the  only 
available  supply  for  South  Bend;  that  the 
land  purchased  by  the  Northwest  Electric  •& 
Water  Works  Is  upon  the  river,  and  It  is 
the  intention  of  that  company  to  utilize  this 
water  for  domestic  and  other  purposes  for 
the  dty  of  South  Bend ;  that  the  same  is 
reasonably  necessary ;  that  this  company  In- 
tends to  utilize  the  same  In  the  near  future ; 
that,  if  the  condemning  company  is  permitted 
to  take  all  the  water  of  the  river,  as  is  pro- 
posed, there  will  be  none  left  for  the  North- 
west Electric  &  Water  Works.  So  that  the 
prindpal  question  in  the  case  is  whether  one 
public  service  corporation  may  take  the  prop- 
erty of  another  public  service  corporation, 
to  be  used  for  the  same  purpose  as  it  is  now 
being  used.  We  think  the  case  is  controlled 
by  tbe  case  of  State  ex  reL  Union  Trust  and 
Savings  Bank  et  aL  v.  Superior  Court  for 
Spokane  County  et  aL,  84  Wash.  20,  145  Pac. 
990,  149  Paa  S24.   In  that  case  we  said: 

"Our  statute  (Rem.  &  Bal.  Code.  $  925  [P.  C. 
171,  §  170])  provides  that,  before  property  can 
be  taken  for  a  public  use,  two  facts  must  be 
tnnde  to  appear:  (1)  That  the  contemplated  use 
for  which  the  property  is  sought  to  be  appro- 
priated is  'really  a  public  use' :  and  (2)  'that  tbe 
public  interest  leauifSB  the  pnwecotion  <rf  such 


enterprise.'  All  property  Is  held  subject  to  the 
power  of  the  state  in  uie  ezerdse  of  its  sov- 
ereignty to  appropriate  it  to  a  public  use.  Pub- 
lie  service  oorporationi  are  miIv  permitted  to 
exercise  the  power  of  onincmt  domain,  an  at- 
tribute of  Bov&reigntSj  when  tbe  public  interest 
will  be  promoted.  We  have  held  that  property 
owned  by  a  corporatioD  and  devoted  to  a  public 
nse  cannot  be  taken  by  condemnation  except  in 
special  cases  not  here  present,  to  be  used  for  the 
same  purpose  and  in  the  same  manner.  Samish 
Biver  Boom  Co.  v.  Union  Boom  Co.,  S2  Wash. 
586,  73  Pac.  670:  State  ex  rel.  Harbor  Boom 
Co.  V.  Superior  Court,  65  Wash.  129,  117  Pac 
755;  State  ex  rel.  Skamania  Boom  Co.  v.  Su' 
perior  Court,  47  Wash.  166,  91  Pac.  637.  We 
nave  also  held  that  property  owned  by  a  cor- 
poration 'and  not  actually  devoted  to  a  public 
use'  may  be  acquired  by  condemnation.  Samish 
River  Boom  Co.  v.  Union  Boom  Co.,  supra.  Tbe 
right  to  condemn  in  a  particular  case  depends 
upon  all  the  attending  fkcts  and  drcumstancea. 
Samish  River  Boom  Co.  v.  Union  Boom  Co., 
supra.  It  bas  become  the  settled  law  of  the 
Btate  that  a  public  service  corporation  may  ac- 
quire property  by  condemnation  or  otherwise 
in  reasonable  anticipation  of  its  future  needs. 
When  property  has  been  so  acquired,  it  is  deem- 
ed devoted  to  a  public  use,  although  not  ac- 
tually devoted  to  such  use,  until  there  bas  been 
an  abauJonment  of  the  inteution  so  to  use. 
Nicomen  Bourn  Co.  v.  North  Shore  Boom  & 
Driving  Co.,  40  Wash.  31!^  82  Pac.  412 ;  State 
ex  rel.  Spokane  Falls  &  N.  R.  Co.  v.  Superior 
Court,  40  Wash,  389,  82  Pac.  417;  Neitzel  v. 
Spokane  International  R.  Co.,  80  Wash.  30, 
141  Pac.  186;  Spokane  v.  Merriam,  80  Wash. 
222.  141  Pac.  358." 

Then,  after  reviewing  a  number  of  cases, 
we  said: 

*'In  all  condemnation  cases  the  paramount 
considwaticm  is  the  public  interest,  and  to  that 
interest  all  rights  must  bow  and  ail  rules  must 

bend." 

[1, 2]  We  think  it  Is  plain  from  the  record 
in  this  case  that  the  contemplated  use  for 
which  tbe  property  is  sought  to  be  appropri- 
ated is  a  public  use,  but  we  are  satisfied  that 
the  public  Interest  does  not  require  that  the 
proper^  of  the  public  service  corporatloa 
which  is  now,  and  has  been,  doing  business 
in  the  dty  of  Soutli  Bend  may  be  taken  by 
the  condemning  company.  As  stated  above, 
it  appear^  without  contradtetlon  In  the  evi- 
dence, that  the  Northwest  Electric  ft  Water 
Works,  now  furnishing  water  to  the  dty  and 
dtlzens  of  South  Bend,  1&'  a  going  concern. 
It  is  fumtshlug  an  adequate  supply  of  pure 
water.  The  record  shows  that  the  demand 
for  water  Is  Increasing,  and  that,  In  a  very 
short  time,  If  not  at  the  present  time,  more 
water  will  be  needed  by  that  cmnpany,  that 
it  has  purchased  land  upon  tbe  south  fork 
of  tbe  Willapa  river,  in  order  to  obtain  a 
more  abundant  supply,  and  it  is  the  lat»L- 
tion  of  that  company,  in  the  near  future,  to 
obtain  its  supply  of  water  from  that  source, 
and  that  the  same  is  reasonably  necessary 
for  tbe  purpose,  and,  while  this  property  is 
not  now  actually  devoted  to  a  public  use,  it 
was  purdiased,  and  Is  held  In  reasonable 
anticipation  of  future  needs,  and  It  is  there- 
fore deemed  devoted  to  a  public  use,  although 
not  actually  In  use.  See  authorities  dted 
above.  It  is  plain,  we  think,  that  there  can 
be  no  public  interest  In  on  oiterprise  when 
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the  pabnc  Is  already  l>elng  served  In  the 
same  manner,  and  with  the  same  commodity 
which  Is  sought  to  be  introduced.  The  only 
pabllc  Interest  Is  service,  and  when  the  pub- 
lic is  served  adequately,  then  it  follows  that 
there  is  no  public  Interest  In  a  new  public 
enterprise  for  the  same  purpose  sufficient  so 
that  the  new  enterprise  may  take  the  pr<^ 
ert}'  of  the  one  doing  the  same  service.  This 
Is  especially  true,  we  think,  In  regard  to  pub- 
lic service  corporations  like  water  companies 
In  this  state,  where  snch  companies  are  con- 
trolled by  the  Public  Service  Commission. 
The  rate  Is  fixed,  and  the  service  enforced  by 
that  commission.  We  are  satisfied,  there- 
fore, that  the  trial  court  erred  In  concluding 
that  there  was  such  public  interest  here  as 
demanded  that  a  new  company,  intending  to 
perform  the  same  service  as  an  old  company, 
may  condemn  any  of  the  property  of  the  old 
company. 

It  Is  ai^ued  by  the  respond«it  that  in  the 
purchase  of  the  land  by  the  Northwest  Elec- 
tric &  Water  Works  that  company  did  not 
acquire  the  water  in  the  stream  whlt^  flow- 
ed upon  its  laud.  It  Is  probably  correct  to 
say  that  it  does  not  own  tfie  water  which 
flows  across  the  land,  but  it  does  own  the 
riparian  right,  subject  to  the  right  of  lower 
riparian  owners,  and  is,  of  course,  entitled 
to  utilize  that  water,  subject  to  such  rights. 

It  Is  unnecessary  to  consider  the  rights  of 
the  Weyerhaeuser  Timber  Company  and  the 
South  Fork  Log-Driving  Company,  because 
It  is  not  shown  that,  without  the  right  of  the 
respondent  to  divert  the  water  from  the 
diannel  of  the  river,  and  thereby  take  It 
away  from  the  Northwest  Mectrlc  &  Water 
Works,  the  plan  proposed  may  succeed. 

On  the  other  hand,  the  evidence,  we  think, 
sSiowB  that,  unless  the  water  cau  be  diverted 
by  the  dam,  proposed  above  the  land  of  the 
Northwest  Electric  &  Water  Works,  then  the 
project  is  not  feasible. 

We  are  satisfied,  upon  the  record,  that  the 
trial  court  erred  In  concluding  that  the  pub- 
lic Interest  required  the  new  enterprise,  and 
In  ordering  a  condemnation  of  the  rights  of 
the  Northwest  Electric  &  Water  Works  upon 
Qtta  river,  and  tor  that  reason  the  Judgment 
must  be  reversed. 

It  Is  fio  ordmd. 

MORRIS,  HOLCOMB,  7IILLEBT0N,  and 
PABKER,  J  J.,  concur. 


WM.  B.  BAKBB,  SYRAODSB,  INC.,  v. 
SEATTLE  &  PUOET  SOUND  PACK- 
ING GO.    (No.  13&40.) 

(Snpmme  Covrt  <tf  Washington.  Feb.  17, 1917.) 

1.  PmNCIFAr  ARD  AOEirr  «=»170(^— AOBEE- 

UNTS  BT  AoENT— Ratification. 
Where  plaintiff  for  some  time  delayed  in 
repudiating  defendant's  version  of  an  agreement 
made  with  its  agent,  acquiescing  in  the  state- 


ment  as  set  forth  in  defendant's  letter,  such  acts 
amounted  to  a  ratifieatiou  of  the  alMged  uree- 
ment,  notwithstanding  the  agent's  want  of  an- 

thority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  041,  642.] 

2.  Pbincipal  and  AoKirr  «a»17S(l)— BATzn- 

OATTON— BPraoT. 

Where  plaintlfl  acQuIeaced  in  detaidant's 
statement  of  an  agreement  made  with  plaintiff's 

aeent  and  acted  thereon,  audt  acquiescence  was 
not  e  compromise  settlement  applicable  only  to 
the  matter  as  to  which  plaintiff  acted,  but  was 
a  ctHnplete  ratification  of  the  agreement 

[Ed.  Note.— For  oUier  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  662,  664-666,  068-] 

Department  1.  Appeal  frcsn  Superior 
Court,  King  County ;  R.  B.  Albertson.  Judge. 

Action  by  William  H.  Baker,  Syracuse,  In- 
corporated, against  the  Seattle  &  Puget 
Sound  Packing  Company,  which  counter- 
claimed.  From  a  Judgment  tot  defendant, 
plaintiff  appeahs.  AfiSrmed. 

McClure  &  McGlnre,  of  Seattle,  fbr  appel- 
lant Edward  H.  Chavelle,  of  Seattle,  for 
reEfpondmt 

HOUMT,  J.  This  action  was  bron^t  by 
the  appellant  to  recover  from  the  reepondent 
$381.88,  alleged  to  be  doe  upon  an  acconnt 
for  certain  (diocolate  and  cocoa  sold  and  dfr- 
Uvned  by  the  appellant  to  the  respondent 
between  August  SO,  1910,  and  November  17th 
of  the  same  year.  For  answer  the  reefpond- 
ent  denied  the  indebtedness,  and  affirmative- 
ly allied  a  special  contract  to  titie  effect  that 
the  respondent  agreed  to  purchase  oocoa  and 
chocolate  from  the  appellant  upon  condition 
that  the  appellant  would  maintain  an  agent 
In  this  state  for  the  purpose  of  asedstlng  the 
reqxmdent  In  the  sale  of  file  goods;  that 
the  appellant,  after  a  certain  time,  wlttidrer 
the  agent,  to  respondent's  damage.  Anth- 
er Borate  defense  was  afllrmattvely  alleg- 
ed to  the  ^ect  that  betbre  the  omunence- 
ment  of  the  action  the  appellant  entered  in- 
to an  agreement  to  accept  from  the  respond- 
ent all  goods  which  were  unsalable;  that 
the  respondent  at  that  time  had  in  Its  pos- 
session 1,200  pounds  of  unsalable  goods,  of 
the  value  of  $360,  exc^t  $43.20  which  had 
been  delivered  therefirom  np<Mi  the  order  Gf 
the  appellant.  The  resptmdent  prayed  for 
a  Judgment  against  the  appellant  In  the  sum 
of  $313.06.  For  reply  the  appellant  doited 
all  the  affirmative  defenses.  Upon  these  Is- 
sues the  case  was  tried  to  the  court  without 
a  Jury,  and  the  court  found,  in  substance, 
that  the  appellant  was  indebted  to  the  re- 
spondent for  free  goods  which  It  had  agreed 
to  deliver  to  the  respondent  in  the  sum  of 
$104.90 ;  that  the  respondent  was  entitled  to 
storage  charges  against  these  goods  amount- 
ing to  $71.25,  and  for  Insurance,  $61.30.  mak- 
ing a  total  of  $317.45.  The  court  further 
found  that  the  respondent  had  goods  on 
hand,  belonging  to  the  ai^ellant,  of  the  val- 
ue of  $316.80.   The  court  ordered  that  these 
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(oods  be  retained  to  tbe  aiipcauuit  From 
that  Judgment  the  plaintiff  In  the  case  has 
appraled. 

IM  The  appelbiDt  argoes  that  the  goodn 
were  purdiaaed  oatrlsht  by  the  xcapondent 
£rcHn  the  appellant,  and  that  the  balance 
claimed  In  the  complaint  Is  doe  thereon. 
It  was  claimed  by  the  refqpondent  at  tbe 
trial  of  the  case  that  a  specUd  contract  was 
altered  Into  by  an  agent  oC  the  aKKllant^ 
to  the  effect  that.  If  the  respondent  would 
handle  the  goods  of  tbe  appellant  In  this  tei^ 
rltory,  the  agent  would  look  after  the  trade, 
and  allow  tbe  reapondwt  free  goods  to  the 
amount  of  10  per  cent,  of  the  sales.  Tbe  ftp* 
pellant  claimed  In  the  court  below,  and  ar- 
gues here,  that  It  bad  no  agent  who  was  au- 
thorized to  make  socb  a  autoct ;  that  the 
person  who  made  the  contract  with  the  re- 
spmdent  was  a  commission  l«oker,  who  bad 
no  anthozlty  except  to  sdl  goods  upon  a 
cranmlsslon.  Whaterer  may  be  the  tact  in 
this  regard.  It  Is  plain  from  tbe  evidence 
that,  after  a  large  amount  of  goods  had  been 
shipped  by  the  appellant  to  the  respondent, 
a  controTwsy  arose  between  tbem  In  regard 
to  paymmt  for  tbe  goods,  and  the  respondent 
wrote  a  letter  to  the  appellant,  dated  Jan- 
uary 10,  1911,  In  wbl<A  letter  the  respond- 
ent's Tcrslon  of  the  contract  was  stated,  and 
In  whldi  the  reqKmdent  said; 

"We  bare  taken  the  liboty,  tlierefcHre.  <tf  Ull- 
ing  you  with  1,200  pounds  of  1/S>*a  cocoa." 

Oliereafter,  on  October  S,  1011,  In  answer 
to  this  letter  of  the  respcmdent,  the  appe- 
lant stated  as  follows: 

"As  we  underatand  It,  you  are  holding  1,200 
lbs.  of  cocoa  1/5's  subject  to  oor  order,  deducted 
by  yoa  in  your  rCTiittance  to  ub  under  date  of 
Jan.  10,  1911.  •  •  ♦  We  want  to  dispose  of 
these  goods  if  yon  sliU  have  them;  we  can  do 
some  retail  \tark  throng  yon  w  make  other  dis- 
ponttfH)  of  them." 

Thereafter,  In  January,  1012,  a  pait  of 
these  goods  was  dilpped  by  the  rcqtondott, 
upon  order  of  the  appellant,  to  Portland, 
Or.  Afterwards  the  parties  negotiated  with 
reference  to  a  settlement  of  the  account,  but 
no  settlement  was  reached.  Thereafter  this 
action  was  brought  to  record  the  balance 
due  without  reference  to  this  1,200  pounds 
of  cocoa.   Tbe  trial  court  was  of  the  (odn- 

'lon  that  tbe  delay  In  answering  the  letter 
of  the  respondent  of  January  10,  IBll,  In 
which  the  contract,  as  claimed  to  hare  been 
made  between  the  respondent  and  the  agent 
or  broker  for  the  ^ipellant,  was  fully  stated, 
and  the  ^ure  to  make  ohjlectlon  thereto  for 

.  the  period  from  January  to  October,  and  then 
the  appellant  stated: 

"As  we  understand  It  yon  are  holding  1.200 
lbs.  of  cocoa  1/5*8  subject  to  onr  order.  *  •  • 
We  want  to  dispose  of  these  goods  if  you  still 
have  tliem" 

— was  a  ratification  of  at  least  that  much  of 
the  contract.  And  we  think  this  Is  neces- 
sarily 80.  Even  If  the  agent  had  no  author- 
ity to  make  the  contract  which  was  made 
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with  the  respondent,  after  the  principal  had 
been  Informed  of  tbe  otmtmct.  and  did  not 
promptly  reject  It,  but  acqiiiescsd  therein,  It 
seems  too  idaln  for  argument  that  this  would 
amount  to  a  ratlflcatton  ct  it.  Tbe  trial 
court,  after  bearing  the  evidence,  concluded 
that  this  was  a  ntiflcaUon  of  the  contract 
to  the  extent  stated,  and  we  are  In  enttie 
accord  with  that  conclusion,  npon  the  record 
presented  here.  Ankeny  t.  Xoung  Bros.,  fi2 
Wash.  23S,  100  Faa  7S6;  McLeod  v,  Morrison 
ft  Esh^lman,  60  Wash.  688,  120  Fac.  628,  38 
L.  R.  A.  (N.  S.)  783 ;  Mcintosh  Merchant, 
40  Wash.  477,  82  Paa  763. 

[2]  The  appellant  argues  in  its  brief  tbat 
the  agreed  acceptance  of  this  1,200  pounds 
of  cocoa  was  by  way  of  compnmiise,  that, 
after  the  appellant  had  agreed  to  acc^  tbe 
return  of  this  cocoa,  other  charges  for  insur- 
ance and  storage  .were  held  against  it,  and 
tbat  tbe  appellant,  tx  that  reason,  was  Jus- 
tified in  refusing  to  accept  the  cttet.  It  is 
apparent  that  this  was  not  an  offer  of  oom- 
promlse  tqKHi  titiier  side.  Hba  rei^ondent 
claimed  from  tlw  begbmlng  that  it  was  en- 
titled to  certain  free  cocoa,  amounting  to  10 
per  cent  of  tl^  sales,  and  when  its  under- 
standing of  the  contract  was  related  to  tbe 
appellant,  the  appeUant  acquiesced  in  that 
part  of  tbe  agreouent  Tbe  charges  for  8toi> 
age  and  Insurance  were  diarges  which  ac- 
crued after  that  thne.  The  trial  court  was 
of  the  opinion  that  these  charges  were  rea- 
smable  and  jfitopet,  in  order  to  protect  the 
pn^rt7  of  the  appellant.  In  possession  of 
the  respondent  We  are  also  of  the  ,same 
opinlffiL 

Upon  tbe  ^^boto  record,  we  are  satisfied 
that  the  Judgment  was  rti^t,  and  it  is  tliere- 
fore  affirmed. 

EUJS,  a  J.,  and  MOBBIS,  and  MAIN. 
JJ.,  concur. 


AJJLEN  Y.  GITT  OF  BELLINOHAM  et  aL 
(No.  1S4S7.) 
(Snprone  Court  of  Washington.  Feb.  17,  iei7,) 

1.  GONSTXTDTIORAL  LAW  ^>211— EQUAI.  PhO- 

TEOTioN— Subjects  or  iJcotsLATion— Clas- 

SIFICATIOK. 

The  equal  protection  clause  <tf  Const.  V.  S. 
Amend.  14  and  the  Ifke  providon  of  the  state 
Ooiutitntion  do  not  take  away  from  the  state  the 
power  to  classify  subjects  of  l^slation,  but 
merely  prohibit  arbitrary  and  unreasonable 
classification  as  to  which  there  is  no  Just  distino> 
tion  between  the  classes  affected  and  others. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  1  678.] 

2.  OoNSTmrriONAL  Law  «=»211— Eqitai.  Pbo- 
TBCnON— MONIOIPAl.  Ordikancbs. 

A  municipal  ordinance  is  not  invalid  under 
the  equal  protection  clause  of  tbe  state  Conati- 
tutioD,  though  it  subdivides  general  dassea, 
where  It  operates  alike  on  all  classes  idmilarly 
situated,  and  there  is  a  reasonable  basis  for  mak- 
ing the  distinction. 

[Ed.  Note.— For  other  cases,  see  CcBistitutional 
Law,  Cent.  Dig.  S  678.] 
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S.  GoNffiTTtntotVAi.  Law  #s»2«— JrrNKt  Bu* 

Obdinawcb— Vauditt. 
A  municipal  ordinance  reguladnx  tlie  busi- 
nes8  operating  jitney  bosses  is  not  Tiolative  oi 
the  equal  protectiou  clauses  of  Conat  V.  S. 
Amend.  14  and  of  tbe  state  Constitution,  tbooeh 
tbere  are  no  similar  r^nlatifms  ai^Ucable  to 
other  common  carriem;  there  being  such  a  wide 
diatinctioD  betweeii  tlie  dass  of  business  dose 
by  jitney  busses  and  that  done  by  other  common 
caiTiers  as  authorised  the  former  business  being 
made  the  subject  of  separate  claBsification. 

[Ed.  Note.— Fw  other  cases,  see  Oonstltutlonal 
Law,  Cent  Dig.  H  700.  701.] 

4.  OOMSTITUTIONAL  La.W  «=»241— JimST  BuS 
OUUKAHCB— VALIDITT. 

That  such  ordinance  prescribes  penalties  tx 
violation  of  its  provisiona,  without  any  sud^  pan- 
alties  being  made  applicable  to  other  commoo 
carrjers,  does  not  invalidate  it. 

[Ed.  Not&— For  other  casw,  sea  GbastitatkMml 
Law,  Cent  Dig.  H  JOG,  701.} 

5.  MUNICIPAX.  COBPOSATIONS  «=>5^C1)— Ob- 
DINANCES— OpBRATION  OT  MoTOB  VEHICLES. 

Laws  1915,  p^.  227-385,  relating  to  carriers 
of  paasengers  on  the  public  streets  of  dties  of 
the  first  class  and  regulative  thereof  only  In  a 
limited  d^ree,  do  not  prevent  municipal  cor- 
porations from  enacting  police  regulations  and 
restrictuHia  and  revenue  measures  operative 
within  their  limits  not  Inoondstent  therewith,  as 
authorized  by  tbe  express  providons  of  Const, 
art.  11,  S  11. 

[Ed.  Note.— For  other  cases,  see  Municipal 
GorponitionB.  Cent.  Dig.  |  1311.] 

&  LlCKNSBS  ^3>1— "OOOITPATIOK  LICENSE  Oft 

Tax"— JiTWET  Bus  Obdinance. 
An  ordinance'  exacting  for  each  jitney  bus  as 
a  oonditira  precedent  to  its  operation  "as  an 
oceiqwtkai  Ueense  w  tax"  the  sum  of  95  for  each 
passenger  seat  capacity  and  $4  per  annum  for 
each  driver's  permit,  imposes  an  "occupation  li- 
cense or  tax"  within  Laws  1916,  p.  385,  I  34, 
Mohibiting  mnnidpal  authorities  from  reqalring 
for  the  operation  ot  motor  vdildes  any  ueense 
"other  thim  an  occupation  U<»nse  or  tax." 
^^|Ed^  Nots^For  other  easest  Me  UeenscSf  Cent. 

For  other  definitions,  see  Words  and  Phrases, 
Slrst  and  Second  Series,  Occupation  Tax.} 

7.  LicENSie  ^7(^— Occupation  Tax— Dib- 

CBUaNATION— JiTNET  BuS  OBDIHANCE. 
It  does  not  render  such  ordinance  discrim- 
inatory that  like  taxes  are  not  imposed  on  other 
motor  vehicles  and  drivers  engaged  in  passenger 
traffic  in  the  city  |  the  uniform  tax  rule  en- 
joined by  the  C<mBtitutimi  applying  <»ily  to  taxes 
on  property  and  not  rOQulzias  nnjlorm  taxatliHi 
of  businesses. 

[Ed.  Mote^For  other  cases^  see  Titcwnsns,  Out 

8.  Municipal  CoaponATioNB  ^=»70B(l)-nJiT- 
NET  Bub  Obdinano»— Vauditx. 

The  provisiou  of  Laws  1&15,  p.  88B.  i  M, 
^rc^biting  munidpal  authorities  from  psssing 
any  ordinance  which  prohibits  any  motor  v^de 
whose  owner  has  compli^  with  such  statute 
"from  the  free  use  of  the  highways,"  does  not 
prevent  the  enactment  of  an  ordinanca  regulating 
the  business  of  operating  jitney  busses,  particu- 
larly in  view  of  the  proviso  of  such  section  that 
nothing  therein  contained  shall  he  construed  as 
limiting  the  power  of  local  authorities  "to  make, 
enforce  and  maintain  ordinances  *  *  *  gov- 
erning traffic,  in  addition  to  tbe  provisions  of 
the  act  affecting  motor  vehicles." 

[Ed.  Note.— For  otho:  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1609.] 


9.  MuNidPAZ.  CostoBATianB  «s>7eS(l>>-Bxa- 

ULATION  OP  MOTOB  VEHICLES— 'TbAPFIO." 
The  word  "traffic"  is  used  in  such  statute 
in  a  secondary  sense,  and  refers  to  the  bunness 
of  transportation  rather  than  to  its  primary 
meaning  of  interdiange  of  commodities. 

[Ed.  Note.— For  other  coses,  see  Munklpal 
Corporations,  Gent  Dig.  g  1609. 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Sraies,  Traffic] 

10.  Municipal  Cobpobations  «=3»111(S)— Ob- 

DINANOBS— VaLIDETT. 
Where  a  municipal  regulation  is  within  the 
dty's  power,  it  will  not  be  declared  unreastm- 
able  unless  it  clearly  appears  from  the  inherent 
nature  of  tbe  regulation  that  it  is  unduly  oppres- 
sive on  the  business  regulated  and  has  no  legiti- 
mate tendency  to  protect  and  advance  the  public 
interest 

[Ed.  Note.— For  odier  caaeSk  see  Munidpal 
CorporatioDs,  Cent  Dig.  S  247.] 

11.  MUNIOIPAI.  COBPORAITONS  4=3703(1)— JlT- 

NET  Bus  Obdinance— Vauditt, 
Tlie  provisions  of  a  jitney  bus  ordinance  re- 
quiring that  each  jitney  should  be  operated  over 
a  designated  route  and  no  other,  on  a  fixed 
schedule,  without  repetition  in  whole  or  in  part 
of  the  schedule  trips,  that  it  be  operated  every 
day  for  at  least  13  hours  each  day,  that  it  do 
not  accept  and  discharge  passengers  in  the  con- 
gested  portion  of  the  city  at  points  other  than 
near  the  middle  of  the  blocks,  that  it  do  not  car- 
ry in  excess  ot  its  seating  capacity,  and  that  it 
maintein  certain  lights  during  certain  hours  and 
carry  signs  and  plates  designating  its  routes 
sf-hedule,  and  other  matters,  are  not  inherently 
oppressive,  hut  are  within  the  city's  powers  and 
tend  to  beneficial  ends. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Omt  Dig.  f  1509.] 

12.  MUNiciPAi.  Cobpobations  «a=?122<2) — Or- 
dinances—ENAcntKNT—PEiauMPnoN. 

Municipal  ordinances  not  in  themsdves  tn< 
valid  will  not  be  presumed  to  have  been  enacted 
in  bad  faith. 

[Ed.  Note.— For  othw  casHL  see  Munidpal 
Corporations,  Cent.  Dig.  H  284-286.] 

Departmmt  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Augustas  Brawley, 
Judge. 

Actum  A.  Ia  Allot  against  tbe  City  of 
Belllngbam  and  others.  From  judgment  tor 
defendants,  plaintiff  appeals.  Affirmed. 

Hurlbut  &  Neal,  of  Bellingham,  for  appel- 
lant Dan  F.  North,  Newman  &  KlndaU,  and 
C.  W.  Howard,  all  (tf  Belllngmm,  tor  re- 
spondents. 

FULLERTON,  J,  This  Is  an  action 
iHong^t  by  A.  L.  Allen  against  the  city  of 
Bellingham  and  others-,  seeking  to  enjoin  the 
dty  named  from  enforcing,  or  attempting  to 
enft>rce,  an  ordinance  of  tbe  dty  regulating 
the  carrying  of  passengers  on  its  streets  in 
motor-propelled  vehicles  commonly  known  as 
jitney  busses.  A  general  demurrer  to  the 
complaint  was  interposed  which  the  trial 
court  sustained,  plaintilf  elected  to 

stand  on  the  complaint  and  refused  to  plead 
further,  whereupon  the  court  entered  a  Judg- 
ment to  the  ^ect  that  the  plaintiff  take  noth- 
ing by  his  action.  From  the  judgmoit  so 
entered,  this  ai^>eal  Is  prosecuted. 
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As  tbe  case  Is  presented  to  this  court,  the 
sole  Question  Involved  Is  the  validity  of  the 
ordinance  the  enforcement  of  which  is  sought 
to  be  enjoined.  The  appellant  attacks  the 
ordinance,  not  only  as  a  whole,  but  upon  a 
nnmber  of  Its  several  provisions  as  well,  and 
we  have  found  It  convenient,  notwithstand- 
ing its  considerable  length,  to  set  it  forth  in 
full.   Tbe  ordinance  Is  as  follows: 

"OnSinaDCe  No.  2543. 

"An  ordinance  of  the  city  of  Bellingtiam  relat- 
ing to  and  regulating  common  carriers  of  pas- 
sengers upon  public  streets  in  motor-propped 
vehicles  herein  defined  as  jitney  busses;  de* 
fining  the  meaning  of  the  term  'jitney  bus*; 
providing  for  the  licensing  of  tlie  same  as  well 
as  for  ttie  licensing  of  the  drivm  thereof; 
prescribing  prohibitions  and  regnlations  per- 
taining to  the  operation  and  driving  of  jitney 
busses ;  providing  for  schedules  and  routes  of 
operation  ;  providing  for  terminatbig  existing 
licenses ;  and  prescribing  penalties  for  the 
violation  of  any  ot  the  provisions  of  this  or- 
dinance: 

"The  City  of  BelHngham  does  ordain: 

"Section  1.  Defini(tOM.— Unless  it  appears 
from  the  context  that  a  different  meaning  is  giv- 
en, tlK  following  words  shall  have  the  meaning 
gtvni  to  them  by  tbia  sectioD. 

"The  word  'street*  shall  mean  and  include  any 
street,  boulevard,  avenue,  alley,  court,  lan^  or 
public  place  in  the  city  of  Bellingham. 

"The  word  *person'  shall  mean  and  include 
an  individual,  a  firm,  a  copartnership,  a  corpora- 
tion, company,  association,  or  joint-stock  associa- 
tion. 

"The  word  'owner*  shall  mean  and  indude  the 
'person'  (as  such  word  is  defined  in  this  ssction) 
making  ai^cation  for  and  to  whom  may  be 
granted  a  jitney_  bus  license  hereunder. 

"The  words  'jitney  bus  license*  shall  mean  a 
license  issued  to  the  owner  authoriziog  the  par- 
ticular motor  vehicle  described  therein  to  be 
used  as  a  'jitney  baa'  upon  the  i>articular  route 
and  schedule  described  id  the  idaitification  card 
issued  for  such  jitney  bus,  subject  to  the  provi- 
sions of  this  ordinance. 

"The  words  'driver's  permif  shall  mean  a  per- 
mit authorizing  the  person  to  whom  it  Is  Issued 
to  drive  upon  its  particular  route  any  licmsed 
jitney  bus  of  which  he  may  be  the  owner  or 
authorized  agent  or  employ^  of  the  owner,  sub- 
ject to  tbe  provisions  ot  this  ordinance. 

"The  words  'jitney  bus*  shall  mean  and  include 
every  motor-propelled  vdiicle  not  operated  on 
tracks,  used  in  the  occupation  of  carrying  per- 
sons for  hire,  operating  on  any  street  for  tbe 
purpose  of  alloraing  a  means  at  tramqwrtation 
along  any  street  similar  to  that  ordinarily  af- 
forded by  street  railways,  by  Indiscriminately 
accepting  and  discharging  within  the  limits  of 
the  city  such  persons  as  may  offer  themsdves 
for  trtnq>ortation  (or  hire  along  the  way,  or 
course^  «i  which  such  vdiide  la  osed,  or  oper- 
ated, or  may  be  running. 

"Sec.  2.  From  and  after  ^e  taking  effect  of 
this  ordinance,  it  shall  be  unlawful  to  operate 
or  drive  a  jitney  bna  excqit  upon  oomnUance 
with  tbe  provisions  of  this  ordinance.  The  per- 
son making  application  for  a  license  to  operate, 
or  have  operated,  hereunder,  a  jitney  bus  shall, 
for  tbe  puiposes  of  this  ordinance,  be  deemed 
the  owner  of  such  jitney  bus,  but  nothing  in  thia 
ordinance  contained  shall  be  construed  to  im- 
pose upon  such  owner  the  dntr  of  driving  such 
jitney  bus  in  person:  Provided,  that  neither  the 
owner,  his  agent  or  employes,  shall  be  autbor- 
ised  to  drive  a  jitney  bus  at  any  time  unless 
the  person  driving  such  jitney  bus  shall  be  the 
holder  of  a  driver's  permit  as  herein  provided : 
And  provided  farther,  that  the  duty  of  malntaie- 
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ing  the  sdiedule  heretn  provided  for  shall  ba 
incumbent  upon  the  owner,  and  (or  tliat  purpose 
it  shall  be  his  dntj  to  oni^oy  and  keep  em^yed 
such  momber  of  agents  and  emnloyte  as  may  be 
reasonably  neceosarr  fcff  the  nuuntmanGe  of  such 
schedule. 

"Sec  8.  Ucensea  reqnlTed  hereunder  are  of 
two  kinds:  (a)  One  for  each  jitney  bus;  (b) 
one  each  for  each  of  tbe  drivers  thereof.  The 
formM  ahall  be  known  as  'Bdlinghun,  Wash^ 
Jitney  Bus  License  No.  — '  (inserting  the  serial 
number)  and  tbe  latt»  shall  be  known  as  'Belr 
lingham.  Wash.,  Driver's  Permit  No.  — .'  For 
each  jitney  bus  there  shall  be  paid  as  an  occu- 
pation license,  or  tax,  the  sum  of  five  dollars 
per  annum  for  each  passenger  seat  capacity  for 
each  jitn^  bna.  For  each  driver  of  a  jitney 
bus  there  shall  be  paid  as  an  occupation  license, 
or  tax,  the  sum  of  four  dollars  per  annum  (or 
each  driver's  permit,  and  no  jitney  bus  shall 
be  driven  1^  a  person  who  rtiall  not  have  flrat 
obtained  a  permit  to  drive  tbe  samo  aa  herein 
provided. 

"Sec.  4.  Application  for  a  jitney  bus  license 
shall  be  made  to  the  council  o(  the  cit^  of  Bel- 
lingham  by  filing  the  same  with  the  city  comp- 
troller. ETach  ffuch  applicant  shall  state  ma 
name,  age,  place  of  residence,  whether  he  baa 
previously  held  a  jitney  bus  license  and,  if  so, 
where,  kind  o(  jitney  bus  for  which  license  is 
desired,  state  or  county  license  number,  maker's 
name,  manufacturer's  vehicle  number  and  motor 
number,  maker's  rated  fixed  seating  capacity,  or 
in  each  case  where  the  seating  capacity  as  man- 
ufactured by  the  original  maker  thereof  has  been 
reconstructed,  or  rebuilt,  since  leaving  the  fac- 
tory, the  fixed  seating  capacity  aa  so  rebuilt, 
the  route  or  routes  and  the  termini  thereof  for 
which  a  ^tney  bus  license  is  desired,  and  the 
schedule  proposed  to  be  maintained,  whether  a 
bond  issued  and  conditioned  as  provided  by  chap- 
ter 67  of  the  Session  Laws  of  the  state  of  Wash- 
ington for  the  year  1916  has  been  filed  with  and 
approved  by  the  secretary  of  state,  and  if  so, 
giving  tbe  name  and  address  of  the  principal  and 
surety  on  such  bond,  which  application  shall 
contain  upon  its  face  the  express  agreement  of 
the  applicant  to  abide  by,  observe  and  perform 
each  and  every  of  the  provisiooB  of  this  ordi- 
nance incumbent  upon  him  as  such  owner  to 
perform;  such  application  must  be  signed  and 
sworn  to  before  a  notary  public,  or  some  other 
officer  duly  authorized  to  administer  oaths. 

"Sec.  5.  Application  (or  a  driver's  permit  to 
drive  a  jitney  bus  shall  be  made  to  the  council 
of  the  city  of  Bellingham  by  filing  the  same  with 
tbe  city  comptroller.  Each  such  applicant  shall 
stste  bis  nsme,  sge,  place  ot  birth,  place  of  resi- 
dence, length  of  time  he  has  resided  fn  the  ei^* 
married  or  single,  citizen  or  noudtizen,  last 
place  of  employment,  with  name  and  address  <tf 
employer,  whethw  he  has  been  previously  li- 
censed aa  a  driver,  and,  if  so,  where,  and  wheth- 
er or  not  his  license  has  ever  been  suspended  or 
revoked  and,  if  so,  for  what  cause,  bow  long  he 
has  been  engaged  in  driving  an  automobile; 
whether  he  is  the  owner  of  uie  jitney  bus  for 
which  permit  to  drive  is  sought,  and,  if  so,  the 
number  of  the  license  issued  therefor  hereunder, 
or,  if  a  license  has  not  been  issued,  a  reference 
to  the  application  ther^or  suffident  to  Identify 
such  application;  if  the  applicant  is  not  the 
owner  of  a  jitney  bus  for  which  license  here- 
under has  been  issued  or  applied  (or,  the  name 
of  the  owner  for  whom  he  seeks  permit  to  drive 
SB  agent  or  employ^,  giving  the  jitney  bus  license 
number  issued  hereunder,  or  where  none  haa 
been  Issued,  a  reference  to  the  application  there- 
for sufficient  to  identify  such  application. 

"Sec.  6.  Badi  applicant  for  a  driver's  permit 
must  possess  the  following  qualifications:  He 
must  be  at  least  eighteen  years  of  age.  He 
must  submit  to  a  medical  examination  by  the 
city  health  officer  and  procure  from  him  and 
file  with  bia  implication  a  certificate  showing 
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that  be  is  free  from  any  ia&mity  of  body  or 
miad  which  woald  render  him  unfit  for  the  safe 
operatloQ  of  a  jitney  bos,  and  especially  such  ap- 
plicant shall  be  free  frosa  any  taint  of  or  tend- 
ency to  epilepsy,  vertiso,  neart  trooble,  or 
color  blindness.  He  mnrt  be  Able  to  speak  the 
EingliBh  languai^.  He  mnst  not  be  addicted  to 
the  use  of  intoxicating  liquors,  opium,  or  any  of 
its  alkaloids.  His  application  must  be  signed 
and  sworn  to  before  a  notary  public,  or  some 
other  officer  duly  authorised  to  aomioiater  oaths. 
Each  such  appUcaiion  must  be  accompanied 
with  two  recent  photographs  of  the  applicant  of 
«  sise  which  may  be  easily  attadied  to  his 
identiflcation  card,  one  of  which  photographs 
shall  be  attached  to  such  identiiieation  card 
when  permit  is  issued  and  the  other  to  be  filed 
with  the  dty  comptroUsr.  The  photograph  of 
the  licensee  shall  be  so  attached  to  the  iden- 
tification card  that  It  cannot  be  removed  and 
anotber  pbotograph  substituted  without  de- 
tection. 

"Sec.  7.  A  driver's  permit  shall  not  be  issued 
to  drive  a  Jitney  bus  until  the  jitney  bus  so  to 
be  driven  shall  have  been  licensed  in  accordance 
herewith,  and  upon  the  expiration  or  revocation 
of  any  jitney  but  license  the  driver's  permit 
therefor  as  to  sw^  jitney  bus  shall  ipso  facto 
terndnate. 

"Sec.  8.  Every  application  for  a  jitney  bus 
license  shall  be  accompanied  by  a  certified  check 
payable  to  the  order  ct  the  city  treasurer  for 
the  annual  license  tax  on  such  jitney  bus  for 
the  ensuing  year,  and  every  application  for  a 
driver's  permit  shall  be  acc(Hni>anied  by  a  like 
certified  check  for  the  amount  of  the  annual 
driver's  license  tax  for  the  ensuing  year. 

"Sec  9.  No  application  for  either  a  jitney 
bus  license  or  a  driver's  permit  shall  be  granted 
unless  it  contains  npoa  its  face  the  express 
agreement  of  the  applicant  to  abide  by,  ob- 
aerve  and  perform  each  and  every  of  the  pro- 
visions of  tbis  ordinance  incumbent  upon  him 
to  perform,  and  that  for  a  failure  so  to  do  the 
council  may  revoke  such  license,  or  permit,  as 
the  case  may  be.  In  case  application  for  jitney 
bus  license  is  denied,  the  certified  check  ac- 
companying such  application  shall  be  returned 
to  the  applicant^  and  in  case  application  for 
driver's  permit  is  denied,  the  certified  check 
and  phott^raphs  accompanying  such  application 
shall  be  returned  to  the  applicant:  Provided, 
however,  that  the  application  of  one  seeking  a 
driver's  permit  to  drive  a  jitney  bus  as  an 
agent  or  «nploy4  of  another  shall  be  accom- 
panied with  tbe  written  appointment  of  the 
owner  designating  such  applicant  as  bis  agent 
or  employe,  with  authority  to  drive  the  par- 
ticular jitney  bus  for  which  license  has  bceD,  or 
may  be,  issued  to  such  owner,  and  therein  agree- 
ing that  the  applicant  is  the  agent  or  employ^ 
of  such  owner  mtbin  the  meaning  of  chapter  87 
of  the  Session  I^aws  of  the  state  of  WasningtOD 
for  tbe  year  1915,  and  that  he  will  in  all  re- 
spects be  bound  by  the  acts  of  the  applicant  as 
his  agent  or  employ^:  Provided,  further,  that 
in  the  event  of  a  driver's  permit  being  issued  to 
an  applicant  as  tbe  agent  or  employe  of  any 
particular  jitney  bus  owner  the  permit  to  drive 
such  jitney  bus  shall  cease,  terminate  and  be- 
come revoked  twenty-four  hours  subsequent  to 
the  filing  by  such  owner  of  a  revocation  of  the 
authority  of  such  agent  to  act  as  hk  agent  or 
employ^  in  the  operation  of  the  particular  jitney 
bus  mentioned  in  such  revocation,  which  shall 
be  executed  by  him  in  writing  in  duplicate,  and 
one  copy  filed  with  the  city  comptroller  and 
simultaneously  therewith  one  copy  ffled  with  the 
chief  of  police.  Thereupon  it  shall  be  the  duty 
ot  the  comptroller  to  revoke  such  driver's  i>er- 
mit  for  tbe  operation  of  tbe  jitney  bus  so  au- 
thorised by  such  Ucenset  aod  it  shall  be  the  duty 
of  the  chief  ot  police  to  immediately  notify  the 
bolder  of  saoh  permit  of  such  revocation, 
and  it  shall  b«  unlawful  for  such  agent  or 
aiiH>kitr<i    iip<m.  TBceiTiiig    notice    of  soch 


revocation,  to  thereafter  operate  socSi  jitney  bos 
until  a  new  driver's  pernut  shall  have  been  ob- 
tained therefor. 

"Sec  10.  Each  application  for  a  driver's  per- 
mit shall  be  by  the  aty  comptroller  immediately 
transferred  to  the  cblef  of  poltoe,  who  shaU 
make  an  examination  as  to  whether  the  ap- 

Elicant  possessed  the  Qualifications  prescribed 
y  this  ordinance  and  is  worthy,  capable  and 
;properly  qualified  by  experience  to  drive  such 
jitney  bus,  and  be  snail,  as  soon  as  such  exam- 
ination shall  have  been  completed  (which  shall 
be  without  delay),  return  such  applicadon  with 
bis  report  thereon  to  the  city  council. 

"Sec.  11.  If  from  such  repOTt,  or  independent 
thereof,  tbe  council  finds  that  audi  application 
for  driver's  permit  is  in  accordance  vith  the 
provisions  of  this  ordinance  and  should  be  g^an^ 
ed,  it  shall  grant  the  same.  If  the  council  finds 
that  the  applicant  Cor  such  driver's  permit  does 
not  jraasess  the  qualifications  to  drive  a  jitney 
bus  as  prescribed  by  thia  ordinance,  or  that  bis 
application  therefor  is  not  in  accordance  with 
the  provisions  of  this  ordinance,  It  shall  deny 
such  application. 

"Sec.  12.  If  tbe  council  finds  that  the  opera- 
tion of  a  jitney  bus  along  the  route  selected  or 
designated  by  the  applicant  for  a  jitney  bus 
license  will  unduly  congest  traffic,  or  will  in- 
terfere with  the  safe  use  thereof  by  the  travel- 
ing public,  it  shall  modify  the  route  selected  by 
the  applicant  to  the  extent  that  such  selected 
route  will  not  nuduly  oongest  traffic,  or  interfere 
with  the  safe  use  thereof  by  the  traveling  public 
and  substitute  in  lieu  such  portions  other  routes 
as  near  as  may  be  along  the  lines  selected  by  the 
applicant,  and,  if  tbe  applicant  is  then  unwilling 
to  accept  tbe  modification  of  the  route  made 
by  the  council,  the  council  shall  deny  such  ap- 
plication. If  the  council  finds  that  such  ap- 
pticatioa  for  a  jitney  bus  license  is  not  made 
in  accordance  with  the  provisions  of  this  ordi- 
nance, it  shall  deny  the  aame. 

"Sec.  13.  If  such  jitney  bus  license  Is  grant- 
ed, upon  collection  by  the  treasurer  of  the  cer- 
tified check  accompanying  the  application  there- 
for, which  he  shaU  do  forthwith,  the  city  comp- 
troller shall  issue  to>  the  applicant  in  duplicate 
appropriate  metal  plates,  square  in  form,  not 
less  ttiau  six  inches  by  six  inches,  which  sball 
be  by  the  owner  attached  on  the  outside  of  each 
side  of  the  jitney  bus  in  a  conspicuous  place 
below  the  driver's  seat,  and  shall  hear  upon  its 
face  the  inacripdon  'Bellingham,  Wash.,  Jitney 
Bus  License  No.  — '  (In  the  blank  space  shall 
be  inserted  the  serial  number).  Such  plates 
ahall  remain  upon  such  bu»  during  the  time  such 
license  is  in  force,  as  well  as  during  the  time 
any  renewal  of  the  same  is  in  force.  It  shall 
be  unlawful,  however,  to  continue  such  pintee 
upon  any  jitney  bus  after  the  expiration  or 
revocation  of  the  license  to  operate  the  same 
as  a  Jitney  bus.  Until  the  dity  comptrollM-  pro- 
cures such  metal  plates  it  shall  be  lawful  for 
bim  to  issue  and  for  the  owner  to  attach  in 
such  place  on,  such  jitney  bus  temporary  cards 
of  like  size,  which  shall  be  surrendered  to  the 
comptroller  and  destroyed  upon  obtaining  and 
issuing  the  metal  plates  herein  provided  for. 

"Sec  14.  If  such  driver's  permit  is  granted, 
upon  collection  by  the  treasurer  of  the  certified 
check  accompanying  the  application  therefor, 
which  he  shall  do  forthwith,  the  city  comptrol- 
ler shall  Issue  to  the  applicant  a  metal  badge 
circular  in  shape  and  approximately  two  inches 
in  diameter,  containing  tbe  words  'Belliufthnm, 
Wash.,  Driver's  Permit  No.  — '  (in  the  blank 
space  sball  be  inserted  tbe  serial  number).  Such 
badge  shall  be  worn  on  tbe  right  tu-east  of  tbe 
outer  garment  at  all  times  while  such  person  is 
driving  or  in  cbarge  of  the  jitney  bus  covered 
by  bis  application,  and  In  such  manner  that  tbe 
same  may  at  all  times  be  exposed  to  public 
idew.  It  shall  be  unlawful  to  continue  to  use 
such  badge  after  the  expiration  or  revocation  of 
audi  driver's  permit.  Until  the  dty  eomptrolltir 


Digitized  by  Google 


22'  - '    168  PACIFIC 

procares  tach  metal  badgefl,  It  ohall  be  lawful 
for  Mm  to  Issue  and  for  the  licensed  driver  to 
wear  ia  the  same  place  temporary  card  badges 
of  like  size,  which  shall  be  surrendered  to  the 
comptroller  and  destroyed  upon  ohtainin?  and 
lasuiQg  the  metal  badges  herein  prorided  for. 
'  "Sec  15.  The  dty  comptroller  shall,  at  the 
time  of  the  Issuance  of  a  driver's  badge,  deUver 
to  the  owner  of  the  Jitney  bus  license  and  to 
each  licensed  driver  thereof  identificatioD  cards 
which  iriiall  contain  tiie  name  and  address  of  ttie 
owner:  kind  of  motor  vehicle  for  which  Jitney 
bus  license  is  issued,  with  maker's  name, 
maker's  factory  vehicle  number,  maker's  motor 
nnmlier;  state  or  county  license  number;  fix- 
ed passoiger  seatinc  capacity  of  jitney  bus 
based  on  Ucense  fee  paid  therefor  here- 
nndw;  name  of  principal  and  surety  company 
IssnlnK  Iwnd  under  said  chapter  57  of  the 
Acts  of  the  L^alatare  of  the  state  of  Wash- 
ington for  the  year  1915;  also  a  brief  descrip- 
tion of  each  person  holding  a  driver's  permit  for 
such  jitney  bus,  giving  his  name,  residence,  age, 
h^bt,  weight,  color  of  Imir,  color  of  eyes,  and 
race.  On  the  reverse  side  of  each  of  such 
identification  cards  shall  appear  the  date  of  the 
issuance  of  such  card  and  a  certificate  that  the 
motor-propelled  vehicle  described  on  the  other 
side  of  such  identification  card  has  be^  licensed 
by  the  dty  of  BelUngham  as  a  jitney  bus  for  one 

Sear  from  the  date  of  the  granting  of  such 
cense,  unless  sooner  revoked ;  the  route  and 
t^mlni  fixed  by  the  coundl  under  which  it  is 
to  be  operated  and  the  schedule  to  be  maintain- 
ed t)etween  the  hours  of  each  day  provided  in 

this  ordinance,  and  that  (setting  forth  the 

name  of  each  of  the  drivers)  is,  or  are  (as  the 
case  may  be),  licensed  driver  No.  —  (setting 
forth  the  aerial  number),  licensed  by  the  city  of 
BeUingham  for  one  year  from  the  date  of  the 
granting  of  the  application,  nnless  sooner  re- 
voked, to  drive  the  particular  jitney  bus  within 
described  over  the  route  described.  Such 
Identification  card  shall  bear  the  signature  of 
the  owner,  the  signature  of  each  of  the  licensed 
drivers  and  the  signature  of  the  dty  comptroller, 
and  sliall  be  stainped  with  the  seal  of  the  dty 
of  BeUingham.  Renewals  of  licenses  and  per- 
mits shall  be  bad  only  upon  like  procedure  as  in 
Ui»  case  of  original  applications:  Provided,  that 
the  aame  aerial  license  and  permit  number  shall 
be  preserved  on  renewals  as  were  used  in 
origmal  license  and  permit 

*%ec.  16.  Such  identification  cards  shall  be 
ddivered  to  the  recipients  In  suitable  recept- 
ades,  which  shall  be  of  sach  form  and  size  as 
to  contain  the  photograph  and  permit  card. 
Where  driver's  permits  are  issued  to  different 
persons  to  drive  the  same  jitney  bus  the  photo- 
srm»h  attadied  shall  in  eadi  case  be  the  photo- 
naidi  of  the  driver  to  whom  the  permit  is  de- 
uvered.  Such  identification  card  shall  also  con- 
t»in  blank  spaces  upon  which  a  record  of  any 
arrest  of  the  redpient,  or  of  any  serious  com- 

elahit  against  him,  may  be  made,  and  it  shall 
e  the  duty  of  the  clerk  of  the  court,  or  the 
court,  where  such  case  is  tried,  to  inscribe  in 
such  blank  space  the  disposition  of  any  case 
at  the  time  of  the  decision  of  the  court,  and 
such  derk,  or  court,  shall  tranamit  a  dapUcate 
record  of  such  indorsement  to  the  dty  comptrol- 
ler, and  it  shall  be  unlawful  for  any  person  to 
deface,  remove,  or  obliterate,  any  entry  made  In 
the  blank  space  herein  required.  The  dt? 
comptroller  shall  keep  a  complete  record  of  each 
license  and  permit,  and  all  renewals,  suspen- 
sicMis,  and  revocations  thereof,  and  all  arrests 
and  convictions  made  of  any  redpient  of  such 
license  or  permit  and  shall  promptly  deliver  to 
the  chief  ot  police  a  copy  of  each  of  the  nme. 

"Sec.  17.  Where  a  Jitney  has  license  haa 
been  duly  issued  hereunder  the  owner  may,  up- 
on obtaining  a  driver's  permit  as  herein  pro- 
vided, operate  such  car  In  perB<Hi,  or,  if  he  de- 
iitem  to  operate  it  by  his  agents  and  empl<qr£s, 
inaj,  up<m  apidicatum  and  compliance  hoewith 
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I  have  issued  to  such  agents  or  eiAployCs  a  driver's- 
I  permit  hereunder  and  have  issued  to  them  a 
driver's  badge  and  identification  card,  entitiing. 
them  to  operate  the  particular  jitn^  bos  for 
which  license  has  been  issued  to  tbe  owner  there- 
of; each  such  agent  and  employ^,  however,  to 
make  the  applieation  for  a  driver's  permit,  pay, 
or  cause  to  be  paid,  the  driver's  license  tax,  be 
found  to  possess  the  gualificatiouB  herdn  pro- 
vided, and  otherwise  comply  with  all  the  pro- 
risions  of  this  ordinance  pertaining  to  driver'a 

Eennits  before  they  can  become  Ucoised  drivers 
ereunder. 

"Sec.  18.  It  shall  be  the  dn^  of  the  owner 
of  every  jitney  has  licensed  hereunder  to  see  to 
it  that  such  jitney  bus  is  operated,  basinniiv 
at  the  hour  of  six  o'dodt  in  the  mwning  and 
ending  at  the  hour  of  seven  o'clock  in  the  eve- 
ning, of  each  and  every  day  of  the  week,  Sundays 
and  holidays  included,  on  the  regular  uniform 
schedule  set  forth  in  the  identification  card  for 
such  jitney  bos,  over  the  entire  route  allowed  bf 
the  council,  between  the  termini  thereof,  on  each 
trip  thereof,  and  upon  no  other  route,  or  sched- 
ule, which  schedule  shall  not  tm  so  arranged  as 
to  admit  of  the  repetition  of  trips  in  whole  or 
in  part  betvreen  scnednled  tripe,  or  naoaaiitatet 
reqnire  or  permit,  the  vitiation  of  any  «t  the 
traffic  laws  of  the  state  of  Washington,  or  of 
the  dty  of  BelUngham,  bat,  consistent  there- 
with, such  schedule  shall  provide  for  regular, 
uniform  continnous  trips,  without  layofle  or 
interruptions  during  the  portions  of  the  day 
between  the  hour  of  six  o'clock  In  the  morning 
and  the  honr  of  seven  o'clock  in  the  evcsiing: 
Provided,  that  if  the  owner  operates,  or  causes 
such  jitney  bus  to  be  oi>eratea  as  a  jitney  bns, 
during  any  part  of  any  day  or  night  at  any 
time  other  than  between  the  hours  axoresaid  of 
each  day,  such  operation  shall  be  c<»ifined  to  the 
route  aforesaid,  but  shall  not,  except  during 
such  hours,  be  required  to  conform  to  any 
schedule.  Subject  to  the  provisions  of  section 
20  hereof,  nothing  in  this  ordinance  shall  tw 
construed  to  require  the  operation  of  any 
jitney  bns  as  a  ^tney  bus  except  between  the 
hours  aforesaid  of  each  day,  nor  shall  anything 
in  this  ordinance  contained  be  construed  to  per- 
mit the  operation  ot  any  jltiiey  bus  as  a  jitn^ 
bus  during  any  other  hours  of  the  day,  except 
upon  such  route  and  npon  compliance  with  all  of 
the  provisions  of  tbU  ordinance,  other  than 
those  pertaining  to  schedule:  Provided,  further, 
that  where  any  portioa  of  such  route  shaU  be 
twmoiarilT  dosed  to  vebide  traffic  it  shall  be 
lawful  dunng  each  doeed  period  to  deviate  frmn 
such  regular  route  and  schedule  only  to  the  ex- 
tent necessitated  by  the  portion  of  such  route 
so  closed:  Provided,  further,  that  none  but 
drivers  duly  licensed  hereunder  sbsll  be  per- 
mitted to  operate  such  jitney  bus  at  any  time. 
A  failure  to  comply  with  each  and  all  of  the 
provisIonB  of  this  section  shall  be  deemed  an 
unlawful  act  within  the  meaning  of  this  ordi- 
nance. 

"Sec.  19.  It  shall  be  unlawful  for  the  owner 
of  any  jitney  bus  to  fail  to  have  operated  such 
jitney  bus  between  the  hours  aforesaid  of  each 
day,  over  the  entire  route,  between  the  termini 
thereof,  and  according  to  the  schedule  described 
in  tlie  identification  card  for  such  jitney  bus, 
or  to  Dermlt  a  deviation  from  such  route  or 
schedule,  or  to  fail,  refuse,  or  neglect,  after  any 
trip  has  been  commenced,  to  have  such  jitney 
bus  operated  between  the  termini  and  over  the 
entire  route  or  routes  spedfled  in  the  Identifica- 
tion card  for  such  jitney  bus,  unless  the  failure 
to  maintain  such  schedule,  or  to  complete  sndi 
trip,  ^ali  be  the  result  of  sickness,  accident,  the 
breaking  down  of  the  jitney  bns,  or  the  engine 
thereof,  the  dosing  of  such  route  to  vehtde 
traffic,  congestion  of  traffic,  or  some  drcum- 
Btance  in  good  faith  beyond  the  control  .of  audi 
owner;  Provided,  however,  that  passengers 
may,  without  additiimal  diarge,  be  transferred 
to  any  other  jitn«y  bm  licensed  herenndar  to 
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eomplete  such  route.  It  shall  be  the  doty  of 
Mie  owner  holding  the  licenae  under  which  sud) 
iitner  bus  is  aatnorixed  to  be  operated  to  em- 
ploy a  safEciait  namber  of  drirerB,  bt^nff 
driver's  permits  hereander,  to  maintain  at  ftU 
times*  between  the  houra  azoreeald  of  each  day, 
the  sdiedute  for  such  jitney  baa  provided  herein, 
ud  as  set  forth  in  the  identiOeatioil  card  tor 
each  Jitney  bus,  and  each  failure,  neglect,  or  re- 
fusal, of  such  owner  to  have  such  schedule  main- 
tained ahall  cooatitute  a  separate  offense  her»> 
under. 

"Sec.  20.  The  council,  after  isaning  a  jitney 
bus  license  for  a  pardcuUz  route,  shall,  durinx 
the  life  of  Mch  license,  to  prevent  undue  traf- 
fic congestion,  or  to  secure  public  safety,  or 
convenience,  have  the  power  by  resolution  en- 
tered of  record,  to  change,  or  alter,  such  route, 
■chedulet  or  hours  of  operation,  or  either  or  all 
of  them,  and  the  owner  holding  such  license 
shall  comply  with  such  cban^  and  such  change 
shall  be  indorsed  by  die  ccHuptroller  on  the 
identification  card  issued  for  anch  jitney  boa 
and  its  driver  or  drivers. 

"Sec.  21.  The  holder  of  a  Jitney  bus  license 
may,  upon  first  complying  witU  said  chapter  S7 
of  the  Session  Laws  of  the  state  of  Washington 
for  the  year  1915,  and  paying  to  the  city 
treasurer  the  difference  in  license  fee,  if  any,  for 
the  balance  of  the  license  year,  substitute  one 
jitney  bus  for  another,  but  a  description  of  such 
subetitnted  jitney  bus  shall  be  filed  with  the 
city  comptroller  and  chief  of  police  and  a  no- 
tice of  the  substitution  endorsed  up<Hi  the 
identification  cards  issued  for  such  Jitney  bus 
and  its  driver  or  drivers,  giving  the  same  data 
eonceming  the  substituted  jitney  bns  aa  was 
diisl&aDy  i^ven  of  t2ie  jitney  bua  first  need. 

'%ec.  22.  Tbe  holder  of  a  driver'a  peitnlt  may, 
at  any  time  during  the  lime  it  is  in  force,  have 
the  same  transferred  to  any  other  licensed  Jit- 
ney bus  by  filing  with  the  city  comptroller,  for 
which  no  diarge  shall  be  made,  a  description 
of  the  licensed  jitney  bus  to  whldi  die  transfer 
^  desired,  and,  if  the  holder  of  such  driver's 
permit  is  not  the  owner  thereof,  there  shall 
therewith  b«  filed  the  designation  of  the  owner 
of  such  driver  as  his  agent  and  employ^  as 
provided  In  section  9  hereof.  Whereupon  a 
new  identification  card  shall  be  issued  to  such 
driver  setting  forth  the  data  as  to  such  sub- 
stituted car,  its  route  and  schedule,  as  was 
ori^nally  reqnirod  for  the  jitney  bus  first  used. 

"S«c.2S,  No  permit  to  drive  a  Jitney  bus 
shall  be  granted  to  any  person  until  compli- 
ance with  the  provisions  of  said  chapter  57  of 
the  laws  of  tiie  state  of  Waatiington  has  been 
first  had  as  to  the  Jitney  bus  so  authorized  to 
be  driven. 

"Sec.  24.  No  permit  to  drive  a  jitney  bus 
ehall  be  granted  to  any  person  under  the  age 
of  eighteen  years. 

"Sec.  25.  It  shall  be  unlawful  for  any  person 
tiaving  procured  a  driver'a  permit,  identification 
card  and  badge  under  the  provislonB  of  this 
ordinance  to  voluntarily  permit  any  odther  per- 
son to  have  in  his  possession  such  permit  or 
Identification  card,  or  to  wear  sutdi  badge,  or 
tor  any  person,  while  driving  any  such  jitney 
baa,  to  have  in  his  possec^tm  the  permit 
identification  card  or  badge  of  another.  Said 
identification  card  shall  be  carried  at  all  times 
1^  the  person  to  whom  the  same  was  Issued 
while  driving  or  in  charge  of  any  such  jitney 
bos,  and  shall  be  presented  tot  inspection  npon 
the  request  of  any  police  officer  or  passenger 
desiring  to  inspect  the  same. 

"Sec.  26.  It  shall  be  unlawful  for  any  driver 
of  a  jitney  bus,  while  the  same  Is  nurring  along 
any  street,  to  permit  any  persmi  to  occupy 
with  the  driver  the  driver's  seat  in  excess  of 
'ita  fixed  seating  capacity,  or  to  be  upon  the 
ninniuK  board  of  such  jitney  bus,  w  in  any 
place  m  frwit  ot  the  front  seat,  or  npon  the 
nnder,  dash,  door  or  doors,  or  upon  the  top 
■ol  the  seat  bodH,     to  carry  at  any  ime  time 


more  paaeengers  than  the  seating  capacity  for 

which  the  owner  has  paid  a  license  tax  <m  waah 
jitney  bus  to  the  dty  of  Bellingliam. 
.  "Sec.  27.  It  shall  be  unlawful  for  any  pet^ 
Bcm,  while  a  jitney  bus  is  moving  along  any 
street,  to  be  upon  the  running  board  thereof, 
or  in  any  ^ce  in  front  of  tiie  tamt  aeet,  or 
upcm  the  fender,  dash,  door  or  doom,  or  upon 
the  top  of  the  seat  baclts,  to  be  upon  the 
front  seat  with  the  driver  when  the  fixed  seat- 
ing capacity  of  the  driver's  seat  is  alxeady 
occupied,  or  to  go  Into  or  npon  such  jltnnr 
bus  after  the  passenger  capadty  therectf  indi- 
cated on  such  bus  is  filled. 

"Sec  28.  It  sliall  be  unlawful  for  any  person 
driving  such  jitney  bus  to  refuse  to  carry  any 
pers<»i  offering  hlmsdf  or  herself  to  be  eairiea 
and  tendering  the  payment  for  the  same  to  any 

S'lace  on  the  route  such  jitney  bus  is  licensed 
ereunder  to  travel,  between  die  termini  there- 
ot,  unless  at  tl)e  time  such  offer  is  made  the 
seating  capacity  for  which  the  owner  has  paid 
a  license  tax  on  such  jitney  bus  to  the  dty  of 
Bellingham  is  fully  occupied.  If  a  reqoest  is 
made  by  any  person  along  said  route  to  be 
carried  by  such  person  driving  or  operating 
sudi  jitney  bus  and  there  is  unoccupied  a  seat, 
for  which  the  owner  has  paid  a  license  tax  as 
aforesaid,  which  may  be  occupied,  it  shall  be 
the  duty  of  the  person  driving  auch  jitney  bus 
to  carry  such  passenger  up<»i  tender  of  the 
payment  therefor :  Provided,  however,  that  the 
person  driving  or  operating  audi  jitney  bus 
shall  refuse  transportation  to  any  person  at 
the  time  demand  is  made  to  be  carried  who  is 
in  an  intoxicated  oonditi<Hi,  or  infiicted  with  a 
cmitaciDna  disease,  or  any  iferaoa  who  at  such 
time  may  be  conducting  himself  in  a  boisterous 
manner,  or  who  may  at  the  time  be  using  pro- 
fane or  obscene  language,  or  who  does  not  of- 
fer himself  or  herself  at  authorized  stopiaiig 
places  along  the  route  snch  jitney  bus  is  a- 
censed  to  travel  and  for  transportation  along 
Bucb  route. 

"Sec.  29.  In  determining  the  passenger  ca- 
pacity of  a  jitney  bus  within  the  meaning  of 
the  last  three  preccdinz  sections,  infants  in 
arms  shall  not  be  regarded  as  passengers,  and 
two  children  under  twelve  years  <A  age  shall 
count  as  one  passenger. 

"Sec  30.  It  shall  be  unlawful  tor  any  person 
to  operate  or  drive  any  jitney  bus  unless  the 
rear  wheels  thereof  be  e<iuipped  with  adequate 
efficient  nonskidding  devices  when  upon  a  slip- 
pery street. 

"Sec.  31.  It  shall  be  unlawful  for  any  person 
to  drive  or  operate  a  jitney  bus  unless  there  is 
carried  on  the  front  of  such  jitney  bus  a  si^ 
plainly  lettered  and  readable  by  day  at  a  dis- 
tance of  fifty  feet,  giving  the  route  to  be 
traversed  and  the  termini  of  said  route  and 
die  price  or  fare  charged. 

"Sec  32.  It  ahall  be  unlawful  for  any  person 
engaged  in  the  business  of  driving  or  operating 
a  jitney  bus  to  charge  a  greater  Care  than  five 
cents  a  passAiger  for  one  continuous  trip  along 
or  between  the  termini  such  jitney  bus  is  a- 
censed  to  travel. 

"Sec  33.  It  shall  be  unlawful  for  any  perscm 
to  drive,  or  operate  a  jitney  bus,  or  to  obtain  a 
license  therefor,  unless  there  shall  have  been 
given  and  there  is  in  full  force  and  effect  at 
all  times  while  snbh  person  is  driving  and  op- 
erating such  jitney  bus  the  bond  in  the  sum 
of  twenty-five  hundred  dollars  for  each  jitney 
bus  so  operated,  issued  and  conditioned  as  pro- 
vided by  said  chapter  57  of  the  laws  of  the 
state  of  Washington  for  the  year  IMS. 

"Sec  34.  It  shall  be  unlawful  for  any  person 
while  driving  a  jitney  bus  to  drink  intoxicating 
liquor  ot  any  hind,  or  to  be  in  any  degree  wader 
the  infiuence  of  intoxicating  liquors,  <winm»  w 
any  of  its  alkaloids. 

''Sec.  36.  It  shall  be  unlawful  for  any  person 
while  driving  a  jitney  bus  to  permit,  causes  or 
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ftUow,  mdi  jitney  bos  to  eron  any  railroad 
traA  at  any  intenecting  street  orer  which 
trains  or  cars,  dectric  or  otherwise,  are  op- 
erated, without  hrin^K  such  jitney  bus  to  a 
fall  stop  before  croaaing  such  railroad  tracks. 

"Sec.  36.  It  shall  be  unlawful  Tor  any  person 
to  <werate  a  jitney  bos  unless  there  is  in  force 
a  Talld  license  for  such  jitney  bus  as  in  this 
ordinance  provided,  or  to  drive  the  same  unless 
there  is  in  force  a  valid  drives  permit  for  the 
person  so  driving  the  same. 

"Sec.  87.  It  shall  be  unlawfol  for  any  person 
operatinK  or  driving  a  jitney  bos  to  permit  the 
same  to  remain  standing  upon  any  paved  street 
for  the  purpose  of  loading  or  nnloading  paseen* 
gers  unless  the  side  of  such  jitney  bus  nearest 
to  the  T^ht-band  curb  such  street  is  not 
more  than  two  feet  distant  thaefrom,  -nor  shall 
passengers  be  permitted  to  enter  on  the  left 
side  of  such  jitney  bus,  and  the  door  on  the 
left  side  shall  be  butened  and  Jocked :  Provid- 
ed, t^t  where  the  driver's  seat  is  upon  the 
right-hand  side  the  passenger  on  the  front  seat 
may  enter  and  leave  on  the  left-hand  side,  and 
where  the  entrance  is  in  the  rear  passengers 
may  enter  and  leave  from  the  rear. 

"Sec  38.  It  shall  be  nnlawfnl  for  any  person 
driving  or  operating  a  jitney  bus  to  drive  or 
operate  the  same  during  such  time  as  sadi  bus 
is  driven  daring  the  n^httime  with  the  top 
up,  anless  the  tonneau  or  rear  inside  portion 
of  such  jitney  bus  shall  be  kept  continuously 
lighted  with  not  less  than  six  candle  power 
clear  white  light,  the  globe  of  which  light  shall 
be  colored  or  shaded  on  the  side  thereof  next  to 
the  front  end  of  the  jitney  bus  so  as  not  to  re- 
flect on  the  wind  shield  and  interfere  with  the 
driver's  vhdon  ahead  of  the  jitney  bus. 

"Sec.  39.  It  shall  be  unlawful  for  the  person 
driving  a  jitney  bus  to  stop  while  in  the  fire 
limits  of  the  city  of  Bellin^ham  for  the  pur- 
pose of  accepting  or  discharging  passengers,  ex- 
cept sach  stop  M  made  within  not  less  than 
ten  feet  or  more  than  fifty  feet  of  the  near  side 
of  an  intersecting  alley,  or  within  nut  less  than 
tea  feet  or  more  than  fifty  feet  of  the  center 
of  such  blocks  as  contain  no  intersecting  alley; 
nor  shall  any  jitney  bus  stop  when  outside  of 
the  fire  limits  of  the  city  of  BeUingham  on  the 
intersection  of  any  street,  nor  within  twenty- 
five  feet  thereof,  for  the  purpose  of  accepting 
or  discharging  passengers. 

"Sec.  40.  It  shall  be  nnlawfol  for  any  person 
to  drive  any  jltoey  bns  while  there  is  attached 
thereto  any  trailer  or  other  passenger  carrying 
vehicle. 

"Sec.  41.  It  shall  be  unlawful  for  any  person 
to  drive  or  operate  a  Jitney  bus  anless 'sach 
bns  shall  have  marked  upon  the  outside  of  each 
side  thereof  the  words  'carrying  capacity'  to- 
gether with  a  figure  denoting  the  carrying  ca- 
pacity of  sudi,  which  shall  not  exceed  the  num- 
ber of  flzed  passenger  seats,  which  numeral  or 
numerals  shall  be  not  less  than  five  inches  in 
height  and  so  placed  as  to  be  plainly  visible, 
and  any  representation  as  to  the  carrying  ca- 
padty  of  such  jitoey  bos  contrary  to  the  pro- 
visions hereof  shall  be  unlawful. 

"Sec.  42.  It  shall  be  unlawful  for  the  driver 
of  any  jitney  bus  to  fail,  neglect,  or  refuse  to 
retam  every  article  unintentionally  left  in  such 
jitoey  bus  by  any  passenger  thereof  while  in 
his  charge  to  the  police  station  in  this  dty 
within  twenty-four  nours  after  the  finding  of 
such  article. 

"Sec.  43.  It  shall  be  unlawful  for  the  owner, 
driver,  or  other  person  in  charge  or  control  of 
a  jitney  bus  to  charge  or  receive  any  additional 
amount  for  the  transportation  of  any  hand  bag- 
gage in  cbar^e  of  a  passenger. 

"Sec.  44.  If  at  any  time  during  the  life  of  any 
jltoey  bos  license  issued  under  the  terms  of  this 
ordinance  the  holder  there<rf  allows  the  bond 
required  by  said  chapter  67  of  the  Swrion  Laws 
of  Washington  for  the  year  1816  to  lapse,  ml 


to  become  ineffective,  6t  terminate  in  whole  or 
in  part,  tiien  at  the  same  time  the  license  of 
such  h(Hder  to  operate  the  jitney  bus  oovered 
by  such  licease  shall  ipso  facto  become  null  and 
void. 

"Sec  46.  The  council,  tor  inctHupetency,  or 
for  any  unlawful  act,  or  tor  Improper  conduct, 
or  failure  to  comply  with  the  license,  perndtt 
or  any  provision  of  this  ordinance,  may  sua* 
pend  or  revoke  any  license  or  permit  granted 
under  the  provincme  of  this  tndinance,  nor  shall 
a  prior  ctmviction  in  any  court  be  a  necessary 
prerequisite  to  the  exercise  by  the  eouneU  tx  ' 
such  right  or  authority,  j 

"Sec.  46.  Before  any  license  or  permit  issued 
hereunder  is  revoked  by  the  dty  council,  the 
holder  of  such  license  shall  be  given  a  bearing 
before  the  city  council,  reasonable  notice  of 
such  hearing  and  the  nme  and  place  thereof 
having  first  been  duly  served  upon  the  person 
to  whom  such  license  or  permit  was  issued. 

"Sec.  47.  Every  perscm  driving  or  operating  a 
jitney  bus  shall  comply  with  all  other  state 
and  city  laws  pertaining  to  the  operating  of 
motor  vehicles  whether  herein  specifically  enu- 
merated or  referred  to  or  not,  it  being  the  in- 
tention hereof  that  the  remedies  herein  prorid' 
ed  are  cumulative  and  in  addititm  to  those  now 
or  hereafter  enacted,  whether  specifically  re- 
ferred to  herein  or  not. 

"Sec.  48.  It  shall  be  unlawful  for  any  person 
to  violate  any  of  the  provisions  of  this  ordi- 
nance, or  to  fail  to  observe,  obey  or  comply 
with  any  of  its  provisions,  whether  such  act  or 
omission  is  by  the  provisions  of  the  section  in 
which  it  is  contained  declared  to  be  unlawful 
or  not,  and  every  person  who  shall  procure,  aid 
or  abet  any  person  in  the  violation  of  this  ordi- 
nance, or  in  bis  failure  to  obey,  oDserve  or 
comply  with  the  provisions  hereof  shall  also  be 
guilty  of  a  misdemeanor. 

"Sec.  49.  All  jitoey  bus  licenses  now  in  force 
in  favor  of  any  person  for  such  business  as  is 
by  this  ordinance  regulated  shall  cease  to  be 
in  force  from  and  after  ten  days  from  the  date 
this  ordinance  takes  effect.  At  said  time  such 
license  holder  may  have  the  unearned  part  of 
his  license  <^  the  license  now  in  force  re- 
funded, or  he  may  have  the  same  applied  upon 
the  fee  for  a  new  license  under  this  ordinance : 
Provided,  a  new  license  shall  be  issued  to  him 
hereunder. 

"Sec.  60.  Each  violation  of  any  of  the  provi- 
sions of  this  ordinance  shall  constitute  a  sep- 
arate offense.  Bvery  person  violating  any  of 
the  provisions  of  tois  ordinance  shall,  upon 
conviction  thereof,  be  deemed  guilty  of  a  mis- 
demeanor and  shall  be  punished  by  a  fine  in 
any  sum  not  exceeding  one  hundred  dollars,  or 
by  imprisonment  in  the  city  jail  for  a  period 
of  not  exceeding  thirty  days,  or  by  both  such 
fine  and  imprisonment,  and  upon  a  second  con- 
viction of  ^e  same  person  the  court  may,  in 
addition  to  imposing  such  fine  or  imprisonment, 
or  both,  declare  a  forfeiture  of  the  jitney  bus 
license  or  driver's  permit  held  by  the  person  so 
convicted,  and  where  such  person  h^ds  both 
a  jitoey  bus  license  and  a  driver's  permit,  d- 
ther  or  both  may,  as  a  part  of  such  sentence, 
be  declared  forfeited. 

"Sec  61.  Ordinance  No.  2461,  passed  by  the 
coundl  of  the  dty  of  Bellingham  April  19, 
1915,  is  hereby  repealed,  as  are  also  all  ordi- 
nances, or  parts  of  ordinances,  in  confiict  here- 
with. 

"Sec.  52.  If  any  part  of  this  ordinance  fcKT 
any  reason  shall  be  held  unciHistitutional,  in- 
valid, v<nd  or  unreasonable,  such  holding  shall 
not  affect  the  force  and  validity  of  the  remain- 
ing portions  thereof." 

Noticing  the  appellant's  contentions  In  the 
order  In  which  he  presents  them,  the  first  is 
that  the  ordinance  is  in  violation  of  both  the 
federal  and  state  Constltations.  The  qpecifle 
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objection  la  that  It  denies  to  persons  within 
Ita  Jurisdiction  the  equal  protection  of  the 
laws,  prohibited  by  the  federal  Constitution, 
and  denies  to  persons  privileges  and  Im- 
mnnltlee  which  upon  the  same  terms  belong 
to  other  persona,  prohibited  article  1,  S 
12,  of  the  state  Constitution ;  In  other  words, 
It  la  discriminatory  class  legislation.  It  Is 
argued  that  the  ordinance  discriminates 
against  Jitney  bus  operators,  In  that  it  Im- 
poses npon  Uiem  taxes  and  restrictions  which 
It  does  not  impose  upon  the  operators  of  auto 
stages,  atght«eelng  automoUles,  taxlcabs, 
horse  stages,  street  cars,  and  other  carriers 
transporting  passengers  for  hire  within  the 
dty  ot  Belllngham,  and,  furthermore,  makes 
certain  acta  penal  when  committed  by  a  jit- 
ney bus  operator  which  it  does  not  make 
jfenaX  when  committed  by  the  o[>erator8  of 
other  automobiles. 

[1]  It  la  well  settled  that  the  equal  pro- 
tection of  the  Fourteenth  Amendment  to  the 
federal  Coustltutlon  does  not  take  from  the 
state  the  right  or  power  to  classify  the  sub- 
Jecta  of  legislation ;  It  Is  only  arbitrary  and 
unreasonable  classification,  dasslflcatlon  as 
to  which  there  Is  no  just  difference  or  dis- 
tinction between  the  class  affected  and  oth- 
ers, that  la  thus  prohibited.  Jeffrey  Mfg.  C<o. 
T.  Blagg,  235  n.  S.  571,  36  Sup.  Ct  167,  59 
Lh  Sd.  364.  So  under  the  state  Constitution 
It  Is  likewise  wdl  settled  that  classification 
for  the  purposes  of  l^telation  la  not  prohib- 
ited. The  limitation  Imposed  avirfds  only 
that  which  Is  done  wfthont  any  reasonalde 
haais ;  such  dasslflcation  as  Is  unreasonable 
and  arldtrary.  McDanlels  t.  J.  3.  OMmelly 
Shoe  Co..  80  Waab.  MO,  71  Pac.  87,  eO  U  R. 
A.  047.  94  Am.  St.  Rep.  889;  State  t.  Sharp- 
leas,  31  Wash.  191,  71  Pac.  737,  06  Am.  St 
B^.  803;  State  ex  rel.  DaTls-Smlth  Oo.  t. 
Clausen.  6S  Wash.  106,  117  Pac;  1101,  37  U 
K.  A.  (N.  S.)  466. 

tl]  So  also  an  ordinance  la  not  Invalid  un- 
der this  provision  of  the  Constitution,  even 
though  It  may  subdlride  general  classes. 
Tlie  test  Is:  Does  it  <q:>erate  alike  npon  all 
fbsm  rimilarly  affected,  and  ia  there  a  Jnst 
and  zeasonaUe  baals  for  making  the  distinc- 
tion? State  T.  Seattle  l^izlcab  ft  Transfer 
Co.,  90  Wash.  416,  196  Pac.  837. 

[t]  The  record  does  not  disclose  the  diar- 
acter  ot  the  bostness  conducted  by  the  other 
Idnda  of  common  carriers  ommerated  1^  the 
appellant,  and,  ot  course,  tbB  court  has  only 
such  knowledge  ot  the  matter  as  Is  possess- 
ed by  the  generality  of  mankind.  In  so  far 
•a  we  are  advised,  we  think  there  Is  a  wide 
distinction  between  the  class  of  business  done 
by  jitney  busses  and  that  done  Iv  Qie  other 
carriers  named.  Street  cars  are  so  far  dis- 
tinct aa  to  be  in  a  class  1^  themselves,  and 
any  regulation  anOlcatde  to  a  Jitney  bus 
could  hardly  be  applicable  to  th^  situation. 
Auto  stages  operate  on  regular  schedules  be- 
tween fixed  points,  usually  between  one  dty 
or  town  and  another.  Auto  busses  and  horse 
canlagea  ordinarily  oaxty  paaaengeta  between 
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given  points,  usually  to  and  ftom  depots, 
dod£B  or  other  landing,  and  hotels.  Sight- 
seeing automobiles  are  operated  more  In  the 
nature  of  private  conveyances  than  as  iwbllc 
carriers,  and  their  business  bears  no  rela- 
tion to  the  business  of  a  Jitney  bus.  Taxi- 
cabs,  livery  rigs,  and  the  like  operate  from 
fixed  stands  and  are  put  Into  use  on  hire. 
The  Jitney  bus  differs  from  each  of  these. 
It  la  operated  continuously  upon  the  streets, 
usually  in  the  most  congested  parts,  solicit- 
ing and  taking  up  passengers  wherever  they 
can  be  found.  It  Is  never  for  hire  at  all; 
all  that  la  offered  is  a  seat  and  an  opportuni- 
ty to  ride  to  some  point  within  the  limit  of 
Its  operations.  Its  unrestricted  use  is 
fraught  with  danger,  not  only  to  the  passen- 
ger it  carries,  but  to  others  using  tiie  streets 
for  their  own  purposes.  Being  a  common 
carrier,  it  la  a  subject  of  regulation,  and  we 
are  constrained  to  believe  that  its  business 
is  such  as  to  make  it  a  subject  of  separate 
clasalflcation.  This  being  true,  the  dty  conn- 
dl  of  a  munldpallty  may  lawfully  exact  reg- 
ulations q>pllcable  to  its  business  which  It 
does  not  make  applicable  to  the  business  of 
other  common  'carriers,  without  violating  ei- 
ther of  the  constdtntlonal  provisions  before 
dted. 

[4]  The  ordinance,  it  will  be  observed, 
provides  penalties  for  the  violation  of  many 
of  Its  regulative  provisions.  It  Is  on  this 
fact  that  the  contention  is  based  that  the 
ordinance  makes  acta  penal  when  commuted 
by  a  Jltn^  bus  owner  or  operator  which  are 
not  penal  when  committed  by  the  owner  or 
operator  of  pther  motor  vehicles.  But  dear- 
ly this  does  not  affect  the  constitutionality 
or  validity  of  the  ordinance.  Since  it  Is 
within  the  power  ot  the  dty  to  enact  spedal 
regulations  applicable  ouly  to  the  owners 
and  operators  of  Jitney  busses.  It  Is  likewise 
within  Its  power  to  provide  penalties  for  a 
violation  of  sudi  regulations.  If  the  regula- 
tion is  valid,  the  penalty  (within  Imposed  lim- 
its, of  course)  Is  also  valid.  It  Is  not  in- 
valid because  others  not  In  the  same  situa- 
tion may  lawfully  do  what  la  prohibited  to 
the  Jltuey  bus  owner  or  operator. 

Muuldpal  ordinances  regulating  the  Jitney 
traffic  as  a  class  apart  from  other  common 
carriers  have  been  enacted  in  many  of  the 
prlndpal  dtles  of  our  sister  states.  These, 
in  so  far  as  we  are  advised,  have  been  uni- 
formly upheld  by  the  Mghest  courts  ef  such 
states  against  attacks  on  the  ground  that 
they  violated  the  equal  protection  and  due 
process  of  law  clauses  in  the  federal  Consti- 
tution, and  the  provisions  directed  against 
class  legislation  In  the  Constitution  of  the  in- 
dividual states.  Some  of  the  cases  are  the 
following:  City  of  Memphis  v.  State  ex  reL 
Byals,  138  Tenn.  83,  179  S.  W.  681,  L.  B.  A. 
1910B,  1161;  Ex  parte  Bogle  (Tex.  Cr.  B.) 
179  S.  W.  1193;  Huston  v.  City  Ot  Des 
Moines  aowa)  lfi6  N.  W.  883;  Bz  parte 
Dickey  (W.  Vflu)  80  S.  B.  781,  L.  B.  A.  1916F, 
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840;  Tblelke  V.  Albee.  79  Or.  48,  163  Fac. 
793;  E}z  parte  Cardinal,  170  CaL  619.  160 
Pac.  848,  L.  B.  A.  1916F,  860;  Hazleton  t. 
City  of  Atlanta,  144  Ga.  776,  87  8.  B.  1043; 
Auto  Transit  Co.  t.  Fort  Worth  (Tex.  CIt. 
App.)  182  S.  W.  685. 

[1]  nie  second  contention  is  tbat  the  ordi- 
nance Is  in  Tiotatlon  of  the  general  statutes 
of  the  state  goremlng  and  reflating  the  op- 
eration of  motor-propelled  vehicles  upon  the 
public  highways,  whether  within  or  without 
the  boundaries  of  Incorporated  cities  and 
towns.  The  statutes  ^edflcally  pointed  out 
are  chapters  S7  and  142  of  the  Laws  of  1016 
(Laws  1915,  pp.  227-^;  Bern.  Code,  |g 
6662—1  to  5662^-41).  0^  first  of  these  acts 
relates  to  carriers  of  passengers  upon  the 
public  streets  of  cities  of  the  first  class.  It 
Is  regulative  only  In  a  limited  degree.  It 
makes  it  unlawful  for  any  persoD,  firm,  or 
corporation,  other  than  a  steam,  street,  or  In- 
terurban  railway  company,  to  engage  In  or 
carry  on  the  business  of  carrying  or  trans- 
porting passengers  for  hire  In  any  motor- 
propelled  vehicle  within  the  corporate  limits 
of  any  dty  of  the  first  class,  without  having 
obtained  a  permit  so  to  do  from  the  secre- 
tary of  state,  and  entering  Into  a  bond  run- 
ning to  the  state,  in  the  penal  sum  of  $2,500, 
conditioned  to  pay  aU  damages  which  may 
be  sustained  by  any  person  injured  by  rea- 
son of  the  negligent  or  careless  operation  of 
the  vehicle.  A  fee  of  $6  Is  exacted  on  the 
procuronent  of  the  license,  and  It  Is  made  a 
penal  offense  to  operate  such  a  vehicle  for 
the  purposes  mentioned  without  procuring 
the  license  and  entering  Into  the  bond.  It 
does  not.  however,  regulate  In  any  manner 
the  operation  of  the  vehicle ;  It  does  not  pro- 
vide that  it  shall  be  operated  over  any  pre- 
scribed route;  It  does  not  require  that  it 
shall  be  operated  on  any  time  schedule;  it 
does  not  limit  the  speed  at  which  It  shall 
be  operated;  It  makes  no  provision  against 
overloading;  In  fact,  it  contains  no  provl- 
don  looking  to  the  safety  of  the  passenger. 
Its  evident  purpose  being  to  provide  a  solvent 
fund  out  of  which  persons  injured  by  its  neg- 
ligent operation  can  be  remunerated  in  some 
degree. 

The  second  act  dted  relates  to  motor-pro- 
pelled vehicles  generally,  and  regulates  their 
use,  whether  for  private  purposes  or  for  the 
purposes  of  conveying  jMssengers  and  freight 
for  hire.  It  la  applicable  up<m  all  of  the 
byways  of  the  state,  both  within  and  with- 
out incorporated  manldpallties.  Briefly,  It 
requires  the  owners  of  all  motor-propelled 
vehicles,  as  a.  condition  to  their  use  upon  the 
public  highways,  to  procure  a  Ucense  permit- 
ting such  use;  the  vehicles  must  carry  cer^ 
tain  described  number  plates  so  as  to  per- 
mit of  identlflcation  and  as  proof  of  a  com- 
pliance with  the  licensing  section  of  the  stat- 
ute ;  they  must  have  also  certain  safety  de- 
vices.  Hghts,  and  warning  signals;  rules  of 
the  rood  and  speed  reguhitlons  are  ^escrib- 
ed; and  certain  duties  are  Imposed  upon 


their  operators  to  met  epoHAl  and  peculiar 
situations,  the  purpose  being  the  prevention 
of  accidents.  The  only  specific  limitation 
upon  the  power  of  municipalities  to  enact 
additional  restrictions  Is  found  In  section  84 
of  the  act  (Bern.  Oode,  |  BB68~84).  This  sec- ' 
tl(ni  reads: 

"The  local  authorities  shall  have  no  power  to 
pass  or  enforce  any  ordinance,  rule  or  regulation 
requiring  of  tlie  owner  or  op^tor  at  any  oKitor 
vehicle,  any  Ucense  qther  than  an  occupatioa 
license  or  tax  which  may  be  levied  in  only  one 
city  or  town  when  such  motor  vehicle  Is  engaged 
in  Inter-city  service,  or  permit  to  use  the  public 
highways  ens^t  as  herein  provided  or  to  exclude 
or  to  prohibit  any  motor  vehicle  wtiose  owner 
has  complied  with  the  provisions  of  this  act 
from  the  free  use  of  the  public  hlprhways,  and  all 
such  roles,  ordinances  and  regulations  now  in 
force  are  hereby  declared  to  be  of  no  validi^ 
or  effect :  Provided,  however,  that  nothing  here- 
in fdiall  be  construed  as  limiting  the  power  of 
the  connty  aHnmisatoners  or  local  authorities  to 
make,  enforce  and  maintain  ordinances,  rules 
and  regulations  govemiug  traffic  in  addition  to. 
the  provisions  of  this  act  affecting  motor  ve- 
hides." 

It  is  our  opinion  that  neither  of  these  acts 
prevents  the  enactment  by  munldpalltiea  of 
police  regulations  and  restrictions  aud  rev- 
enue measures  curative  within  their  limits 
not  Inconsistent  therewith.  In  other  words, 
the  enactments  were  not  intended  by  the 
Legislature  to  be  the  whole  law  upon  the 
given  subject,  but  were  Intended  as  general 
regulations,  leaving  each  of  the  separate 
munldpallties  the  power  to  enact  such  ad- 
ditional legislation  not  Inconsistent  there- 
with as  its  peculiar  needs  might  require. 
Such  Is  the  general  rule,  unless  the  legis- 
lative enactment  expressly  or  by  evident  In- 
tent so  declares.  In  addition  to  this  we 
have  In  this  state  a  constitutional  provision 
declaring  that  any  connty,  dty,  town,  or 
township  may  make  and  enforce  within  its 
limits  all  such  local  police,  sanitary,  and 
other  regulations  as  are  not  In  confiict  with 
general  laws.  Const  art.  11,  {  11.  Other 
than  such  as  are  found  In  the  section  above 
quoted,  these  statutes  contain  no  such  ex- 
press declaration,  and  the  enumeration  of 
certain  prohibitions  Is  In  itself  equivalent  to 
a  declaration  that  none  other  were  Intended. 

That  statutory  regulation  of  a  given  oc- 
cupation or  business  does  not  prohibit  a 
dty  by  ordinance  from  enacting  additional 
regulations  on  the  same  subject  has  been  re- 
peatedly recognized  as  the  rule  in'thla  state. 
In  Bellinghom  v.  Cessna.  44  Wash.  397,  87 
Pac.  481,  we  held  that  the  city  could  by  or- 
dinance regulate  the  speed  of  automobiles 
within  its  limits;  In  Seattle  v.  Goldsmith. 
78  Wash.  M,  131  Pac.  466.  that  it  could 
l^slate  on  the  subject  of  weights  and  meaa- 
ores;  In  Be  Ferguson.  80  Wash.  102,  141 
'PsLC  322,  that  a  dty  could  prohibit  Sunday 
theaters;  in  Hiscock  v.  Kilnney,  fil  Wash. 
117, 142  Pac.  461.  Ann.  Gas.  1016B.  1044,  that 
It  could  regulate  the  manner  of  driving 
automobiles  over  dty  streets-^notwithstauA- 
log  that  In  each  instance  general  laws  on 
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tht  MOM  Butdects-bad  been  enacted  by  tbe 
LegisUitare.  In  Detamore  v.  Hiudler,  83 
Wash.  322,  145  Pac.  462,  we  held  it  a  leglU- 
mate  uetdae  of  the  police  power  by  a  city 
to  require  a  separation  of  grades  where  a 
public  Bertloe  railroad  crossed  a  dty  street, 
when  snch  requirement  was  not  In  conflict 
with  the  general  laws.  In  the  coarse  of  the 
opinion  we  dted  and  quoted  the  oonatUo- 
tional  provision  abOTe  noted,  aaying  lu  cm- 
nectlon  therewith: 

"Thia  i8  a  direct  deleiatiMi  9I  the  police  power 
as  ample  within  its  limits  as  that  possessed  by 
the  Le^slature  itself.  It  requlrea  no  legislative 
sanction  for  its  exercise  so  long  sa  Mie  subject- 
matter  is  local,  and  tbe  regulatiMi  resscmable 
and  oonsistait  with  the  general  laws." 

All  of  these  cases  do  not  dlsctuu  the  epeclflc 
qpeation,  bat  th^  dearly  Baataln  tbe  prlzi- 
dple  inTcdred. 

[I]  The  8ecti<m  of  Uie  atatate  qaoted,  It 
will  be  observed,  provides  that  the  IocblI  aa> 
thorltles  flihall  have  no  power  to  pass  or 
enforce  any  ordinance,  nde,  or  regnlatlon 
reqult^  of  the  owner  or  operator  of  any 
motor  vehicle  "any  license  other  than  an  o(^ 
capatl(ni  license  or  tax."  It  will  be  obawved 
also  that  the  third  section  of  the  ordinance 
exacts  tor  each  Jitney  as  a  condition  pre- 
cedent  to  its  operation,  "as  an  occupation 
license  or  tax."  the  som  ci  95  for  each  pas- 
senger seat  capacity  of  the  jitney  operated, 
and  the  sum  of  $4  per  annom  for  eadi  driv- 
er's permit  It  is  objected  to  these:  First, 
that  tiiey  are  not  properly  occupation  taxes, 
evm  though  they  are  so  designated;  and, 
second,  that  they  render  the  ordinance  dls*. 
criminatory  because  like  taxes  are  not  im- 
posed on  other  motor  v^cles  and  drivers 
ot  such  vehldes  engaged  In  the  passenger 
traffic  In  the  dty  of  Bellingbum.  As  to  the 
first  of  these  objections,  we  think  the  tax 
Imposed  upon  the  owners  or  operators  of 
the  jitneys  is  an  occupation  license  or  tax 
within  the  meaning  of  tbe  statute.  If  there 
be  in  a  strict  legal  sense  a  distinctiou  be- 
tween an  occupation  tax  and  a  license  tax, 
this  tax  possibly  partakes  of  the  nature  of 
both,  but  it  Is  evident  that  the  Legislature 
treated  them  as  one.  The  tax  exacted  Is 
clearly  a  tax  upon  tbe  business,  and,  as  snch, 
is  what  Is  conuDonly  known  as  an  occupation 
tax,  and  is  within  the  excepted  prohibition 
of  the  statute.  The  same  is  true  of  the  tax 
exacted  from  the  drivers.  As  an  occupation 
tax  it  is  n<^  inimical  to  any  cwstitutlonal 
probibititn.  We  have  repeatedly  hdd  that 
municipalities  may  levy  taxes  of  this  sort 
for  tbe  purposes  of  both  revenue  and  regu- 
lation. 

[7]  The  second  objection  is  also  without 
merit.  The  uniform  taxation  rule  enjoined 
by  tbe  Constitution  applies  only  to  taxes  up- 
on property :  It  does  not  require  the  uni- 
form taxatlim  of  businesses.  It  would,  of 
course,  violate  the  rule  against  discrimina- 
tion to  tax  one  individual  or  one  set  of  in- 
dividuals engaging  in  a  i^ven  bnalneaa  and 


ex«npt  another  or  others  engaging  in  the 
same  business  under  like  drcumstanoes,  but 
It  does  not  forbid  the  taxation  of  one  busi- 
ness while  others  are  left  exempt  when  there 
is  such  a  Just  difference  between  tbe.  business- 
es as  to  permit  of  classification.  Here,  as  we 
have  found,  there  is  such  a  Just  distinction, 
and  we  cannot  hold  the  ordinance  void  be- 
cause discriminatory. 

[I]  The  statute  farther  prohibits  the  mu- 
nldpal  authorities  from  passing  any  ordi- 
nance which  precludes  or  prohibits  any  motor 
vehlde  whose  owner  has  compiled  with  tbe 
provisions  of  the  act  "from  the  free  use  of 
the  public  highways."  This  1»  likewise 
thought  to  prevent  the  exactions  Imposed  by 
the  ordinance,  rendering  it  void.  But  it 
would  seem  from  other  provisions  of  the 
act  that  this  phrase  could  not  have  the  broad 
meaning  contended  fbr.  As  we  have  Just 
shown,  occupation  licenses  or  taxes  are  ex- 
pressly permitted,  «nd  the  phrade  Is  fol- 
lowed In  the  same  section  by  a  proviso  that 
nothing  therein  contained  shall  be  construed 
as  limiting  the  power  of  local  ai^oritleB  "to 
make,  enfbroe.  and  maintain  ordinances,  rules 
and  regnlationa  governing  traffic,  in  addition 
to  the  provislona  of  the  act  affecting  motor 
vehldes." 

[1]  The  word  "trafilc"  is  manifestly  nsed 
here  in  a  secondary  sense,  and  has  reference 
to  the  business  of  transportatloa  rather  than 
to  Its  primary  meaning  of  interchange  of 
commodities.  As  thus  construed,  it  much 
narrows  the  meaning  of  the  plirase  "free  use 
of  tl»  highways."  The  phrase  does  not 
mean  unrestricted  use  even  to  those  who 
purpose  using  the  highways  In  the  ordinary 
and  customary  manner,  those  who  use  them 
for  their  primary  purposes,  but  rather  that 
tbe  highways  shall  not  be  denied  altogether 
to  the  use  of  the  vehldes  described.  But 
the  use  to  which  the  aKMllant  purposes  put- 
ting the  streets  is  not  their  ordinary  or  cus- 
tomary uae,  but  a  spedal  one.  He  purposes 
using  them  for  tbe  transportation  of  pas- 
sengers for  hire,  a  use  for  whldi  tiiey  are 
not  primarily  constructed.  As  to  such  us- 
ers we  think  the  power  of  the  munldpality  Is 
plenary  1^  so  far  as  this  particular  clause 
of  the  statute  is  concerned.  It  denies  no 
form  of  r^ulation  pertaining  to  business  of 
thla  character,  even  to  the  prohibition  of 
the  business  entirely. 

A  similar  phrase  In  a  former  statute  was 
before  us  In  the  case  of  Belllngham  v.  Clssnii, 
44  Wash.  897,  87  Pac.  481.  It  was  there 
held  that  It  did  not  prevent  the  munldpality 
from  enacting  regulations  operative  within 
its  own  limits  providing  tliat  drivers  of  au- 
tomobiles should  keep  as  near  to  the  right 
side  of  the  street  as  possible  and  limiting  the 
speed  of.aotomobiles  in  the  congested  parts 
of  the  munldpality  to  less  than  the  speed 
limit  fixed  by  the  statute.  In  the  opinion 
it  was  said: 

"We  do  not  understand  that  the  w-ords  'free 
use  of  such  publio  road,'  etc.,  aa  onployed  in 
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section  12,  conferred  tmon  the  owoer  of  as  au- 
tomobile an  abst^nte  right  to  travel  the  atreeta 
of  any  dt7  at  aueb  rate  of  speed  as  he  might 
desire,  provided  be  did  not  exceed  12  miles  per 
hour,  or  that,  by  reason  of  such  enactment,  the 
mumcipai  authorities  could  not  by  ordinance 

Ereroit  him  from  so  dofaig.  •  *  *  Our  view 
I  that  the  proviso  does  not  contemplate  ordi- 
□ancea,  rules,  or  regulations  pertaining  to  the 
speed  of  automobiles  which  are  offered  to  the 
public  for  hire.  Such  automobiles  are  in  many 
respects  similar  in  thdr  uses  and  purposes  to 
other  vehicles  kept  for  hire.  The  Leglalature 
evidently  intended  that  they  might  be  subjected 
to  like  rules  and  regulations  by  the  local  authoi^ 
ities,  in  so  far  as  the  same  might  be  practical. 
It  is  customary  for  municipalities  to  regulate 
the  rates  of  fare  charged  by  the  owners  of  cabs, 
carrlagee,  or  other  vehicles  offered  to  the  pub- 
lic for  hire,  and  to  designate  the  stands  or  loca- 
tions which  they  may  occupy  upon  the  public 
streets.  We  think  r^ulations  such  as  these, 
and  others  that  might  be  mentioned,  are  con- 
t^^lated  by  the  proviso  contained  in  section 

[10, 11]  The  remalnlns  objections  are  large- 
ly directed  against  epeciflc  proTlMaui  of  the 
ordinance  wbldi  are  thonght  to  be  luTalld. 
even  tboagh  the  ordinance  may  not  be  void 
as  a  whcHe.  Among  those  partleiilarly  point- 
ed oat  Is  the  requirement  that  the  jitney  shall 
be  operated  over  a  designated  route,  and  no 
other,  on  a  fixed  scDedule.  without  repetition 
In  whole  or  In  part  of  tlie  sdiednled  trips; 
that  it  nmst  be  operated  every  day  for  at 
least  18  hours  of  each  day;  tliat  It  must  not 
accept  or  discharge  passmgers  In  the  con- 
gested portion  of  the  city  at  points  other  than 
near  the  middle  of  the  bloc^ ;  Out  It  most 
not  carry  In  excess  of  Its  seatli^  capacity ; 
that  It  must  maintain  a  light  in  the  tcuneau* 
of  ttie  car  during  certain  hours  If  the  top  of 
the  car  be  up;  and  that  it  most  carry  signs 
and  plates  designating  Ita  route,  Ita  time 
sdiednle,  with  other  mattera.  Against  these 
it  is  urged  that  they  are  unreasonable  and 
unnecessary,  not  required  for  the  benefit  of 
the  public,  but  intended  tb  make  the  opera- 
tion of  jitneys  unprofitable,  and  thus  are  In 
the  interest  of  other  public  carriers,  particu- 
larly street  cars.  But  it  nmat  be  remember- 
ed that  Jitneys  are  public  comm<m  carriers; 
that  their  business  is  affected  Iqr  a  public  in- 
terest; that  they  operate  in  places  where 
others  have  rights;  and  that  their  business 
Is  a  subject  of  regulation.  Since,  therefore, 
regulation  is  within  the  power  of  the  dty, 
the  courts  will  not  declare  any  regulation 
Imposed  to  be  unreasonable  unless  It  clearly 
appears  that  It  is  sb.  Here  this  must  be  de- 
termined from  the  regulations  themselves 
without  the  aid  of  extrinsic  facts;  it  most 
be  known  from  the  inherent  natnre  of  the 
regulations  that  they  are  unduly  oi^resslve 
and  burdensome  upon  the  business  itself,  or 
that  they  have  no  legitimate  tendency  to  pro- 
tect or  advance  the  public  Interest  Tbia  we 


cannot  say  from  a  mere  examination  of  tiie 
r^latlbns.  It  Is  not  ordinarily  unduly  op- 
pressive on  a  carrier  of  passengers  to  require 
him  to  oi>erate  bis  carrier  on  a  fixed  sdiednle 
and  over  a  fixed  route,  and  certainly  It  la 
conducive  to  the  public  interests.  Persons 
desiring  to  patronize  them  are  entitled  to 
know  when  they  will  appear,  the  direction 
they  wHI  go,  the  amount  of  the  fare  that  will 
be  charged,  and  the  termination  of  the  route. 
Indeed,  regulations  of  this  sort  are  adopted 
by  most  common  carriers  whenever  possible 
as  a  matter  of  policy.  DonbUess  the  opera- 
tor of  a  single  vehicle  finds  it  more  profitable 
to  operate  It  where  and  when  he  pleases,  but 
observation  and  experience  hare  shown  that 
by  so  doing  he  becomes  a  public  menace  with- 
out corresponding  public  benefit. 

So  with  the  other  regulations  objected  to. 
The  requirement  that  he  operate  for  a  fixed 
number  of  hours  Is  to  provide  an  adequate 
service;  the  requirement  that  he  receive  and 
discharge  passengers  In  the  middle  of  the 
block  In  the  business  siections  Is  to  mitigate 
traffic  congestion;  the  requirement  that  he 
must  not  carry  beyond  the  seating  capacity 
of  his  carrier  tends  to  promote  the  comfort 
and  safety  of  bis  passengers;  the  require- 
ment that  he  maintain  a  light  in  the  tonneau 
during  the  hours  of  darlmess  Is  Intended  to 
prevent  crime;  and  the  requirement  that  he 
carry  signs  showing  his  route  and  time  sched- 
ule Is  for  the  convenience  of  his  patrtois. 
Clearly  these  are  within  the  powers  of  the 
city  and  tend  to  beneficial  ends. 

Regulation  of  Jitney  bosses  of  the  sort  com- 
plained of  has  received  consideration  by  the 
courts  of  other  Jurisdictions  In  a  number  of 
recent  cases.  They  have  been  sustained  with 
practical  unanimity.  The  cases  will  be  found 
collected  In  the  cases  of  Memphis  v.  State  -of 
Tennessee,  133  Tenn.  83,  179  8.  W.  631.  L.  B. 
A.  1916B,  1151,  and  State  ex  rel.  Case  t. 
HoweU,  86  Wash.  294,  147  Fac.  11S9,  Ann. 
Cas.  1916A,  1231,  and  the  editorial  notes 
thereto.  See,  also,  our  own  case  of  Tacoma 
V.  BonteUe,  61  Wash.  434, 112  Pac.  661,  where 
the  power  of  the  city  of  Tacoma  to  regulate 
by  ordinance  the  schedule  of  street  car  com- 
panies operating  within  ttte  limits  was  up- 
held. 

[12]  The  objection  that  the  ordinance  was 
enacted  In  bad  faith  Is  not  presented  in  the 
present  record.  This  fact  cannot  be  presum- 
ed by  the  courts  from  the  mere  enactment  of 
regulations  not  in  themselves  lU^Umate. 

It  Is  our  conclusion  that  the  ordinance  la 
within  the  power  of  the  dty,  and  that  the 
trial  court  correctly  so  decided. 

Ita  Judgment  Is  tlierefore  afllrmed. 

ELLIS,  0.  J.,  and  MOUNT,  OHADWlOk, 
and  MOBBIS,  JJ.,  ccmcur. 
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MOCmnSEBO  t.  OALHOITN  «t  aL 

(No.  issn.) 

(Snpieme  Court  of  WaBbiogton.  Ftb.  M,  1917.) 

1.  Apfeai.  and  Ebsob  4=9377— Aptkai.  Bond 

— Statdteb. 
Under  Bern.  Code  1916,  §  1721.  providinc 
that  an  appeal  shall  become  ineffectual  for  any 
purpose  unless  at  or  before  the  time  when  notice 
of  appeal  Is  siven  or  servMl,  or  within  five 
days,  an  appeal  bond  be  filed  with  the  clerk 
of  the  superior  court,  and  Laws  1915,  p.  803,  { 
9,  curins  defects  In  appeal  bonds,  where  the 
only  appeal  bond  filed  m  a  cause  was  one  exe- 
cuted by  three  defendaota  as  principals,  with  a 
surety,  for  the  benefit  of  plaintiff,  another  de- 
fendant not  being  mentioned  or  referred  to 
therein  in  any  manner  as  beneficiary,  such  bond 
I>er£ected  only  the  appeal  of  the  three  defend- 
ants from  the  judgment  rendered  against  th«Q 
for  plaintiff,  and  did  not  perfect  the  appeal  of 
a  defendant  from  judgment  against  him  on  his 
cross-complaint  against  a  fourth ;  the  provision 
of  Laws  1916  having  no  reference  to  cases 
where  no  bond  whatever  has  h^en  filed. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  2017-2021.] 

Z  JUDOMENT  «=»202— Sepabate  Oharaoteb  or 
Verdicts  and  JuDaiaNTS  —  Joubnai.  Em- 

TEIXS. 

In  an  action  for  personal  injuries,  verdicts 
and  judgments  for  plaintifE  against  three  de- 
fendants, and  for  a  fourth  defendant  aitinst 
<me  of  the  three  defendant*  on  a  erosaKwrn- 
plaint,  were  none  the  less  separate  because  they 
were  entered  on  the  journal  under  the  title  in 
the  case  entered  but  once. 

CBd.  Note.— For  other  gsmi,  aae  Judgment, 
Cent.  Dig.  S  360.] 

S.  Affeal  and  Bbbob  4b>876— Apfzai.  Bond 

— ADTXBBB  PaKTT. 

In  an  action  for  personal  injuries,  a  defend- 
ant, asaiDSt  whom  another  defendant  cross- 
complained,  and  who  secured  verdict,  was  not 
an  advetae  partr  in  the  case  on  appeal  by  oth- 
er defendants  from  judgment  for  plaintiff 
agaioat  them,  so  that  toe  appeal  bond  was  not 
insufficient  to  perfect  defendants'  appeal  because 
failiM  to  name  him  as  well  as  plaintifE  as  a 
beneficiary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2011-2016J 

4.  Appeal  and  Ebbob  «s»378(1>— PEBRonoN 
BT  Appeal  Bond. 

Where  notice  of  appeal  was  given,  but  no 
bond  was  ever  given  looking  to  perfection  of. 
such  appeal,  it  became  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2001,  2002,  200?I 

5.  Appeal  and  Ebbob  «s»805— Abandonment 
OF  Appeal  by  Oivino  Second  Notice. 

Where  defendants  i>erfected  their  first  ap- 
peal by  giving;  bond,  and  their  second  notice  of 
aptwal  cotttamed  the  words  "without  waiving 
their  notice  of  appeal  theretofore  given  here- 
in," the  second  notice  could  not  be  construed 
as  an  abandonment  of  the  first  appeaL 

[Ed.  Note^— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3174,  8176.] 

6.  Appeal  and  Ebbob  «=s»566  —  Sebviob  of 
Statement  of  Facts— Notice  or  Filiho. 

Where  it  was  not  necessary  to  serve  one  of 
several  defendants  with  the  notace  of  appeal  giv- 
en by  the  otlier  defendants,  or  to  name  him  as  a 
b^eneiary  in  the  brad  givot  in  tte  perfection 
of  that  appeal,  it  was  not  necessary  to  serve 
him  with  a  statement  of  facts,  or  with  notice 
of  the  filing  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2507-2510,  2554!] 


7.  Tbiax.  «b3>S7  —  LnoTZNa  NtncBiE  or  Wir- 
NEaSES— CUKUUKmE  Testzmont. 
In  an  action  for  Injuries  lu  an  antomoUIe 

collision,  where  defendants  called  five  or  six  wit- 
nesses, who  had  viewed  the  accident,  for  the 
most  part  from  different  angles,  and  from  differ- 
ent distances,  and  the  court  announced  he  would 
limit  defendants  to  one  more  witness  as  to  the 
manner  of  occorrence  of  the  accident,  which  he 
did,  though  defendants  had  two  others  In  court, 
who  had  seen  the  accident  from  different  view- 
points than  the  witnesses  already  called,  the 
court's  action  was  an  abuse  of  his  discretion 
in  the-premises.  particularly  in  view  (tf  hii  hav- 
ing permitted  <mly  one  witneBB  after  announe* 
ing  his  rule. 

_[Ed-  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  188-186.] 

S.  Appeal  and  Ebbob  ^>206C!)  —  QuEBnoir 
Reviewable— EtxoLTTSiON  or  Mtnumnc^-Ov- 
EEB  or  PBoor, 
On  appeal  in  an  action  for  injuries  in  an 
auto  collmon,  the  error  of  the  tnal  court  in 
limiting  defendants*  number  of  witnesses  as  to 
the  manner  in  which  the  accident  occurred  was 
reviewaUe  in  the  absence  of  offer  of  proof  made 
by  defendants  as  to  what  the  two  additional  wit- 
nesses would  testi&  to,  where  it  was  stated 
that  they  were  eyewitnesses  to  the  accident,  hav- 
ing viewed  it  from  different  angles  than  it  was 
viewed  by  the  other  witnesses,  and  the  remarks 
of  the  tnal  jndge  rendered  it  plain  that  he  aa- 
Bumed  that  the  testimonj  of  the  witnesses  would 
be  competent,  so  that  it  dearly  appeared  that 
the  evidence  was  excluded  merely  because  of  the 
court's  ruling  limiting  the  number  of  eyewit- 
nesses of  the  accident  which  might  be  prodneed 
and  examined  for  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1283-1286.] 

9.  Husband  and  Wife  «=923S{3)— JuDOimfT 

Against  Win:. 
In  an  action  for  personal  injuries,  where  the 
aUegations  of  the  complaint  and  the  evidence 
on  trial  rendered  it  plain  that  whatever  liabil- 
ity a  defendant  incurred  by  reason  of  her  hus- 
band's negligeDce  was  omy  against  her  as  a 
member  of  tne  community  consisting  of  herself 
and  her  husband,  another  defendant  judgment 
against  her,  reading  "that  plaintiff  have  judg- 
ment against  C.  E.  O.  and  Mary  L  C,  hia  wife^ 
and  P.  G.  C.  Co.,  a  corporation,  and  each  of 
tbem,"  was  erroneous  as' seeming  to  render  the 
wife  separately  liable. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  1  865.] 

Department  2.  Aiq>eal  from  Superior 
Oourt,^Kli«  County;  A.  W.  Frater,  Judge. 

Action  by  O.  W.  Hogelberg  against  a  B. 
Calfaonn  aiid  others,  wherein  Galboun  filed  a 
eros8-c(nnplalnt  agaliut  one  Gassar,  a  defiend- 
aot  From  Jadgmenta  tor  plalntUflB,  and  for 
Gassar  on  QKUionn's  cross-compIalnt,  defend- 
ants Galhoiin  and  another  appeal.  New  trial 
ordered  for  the  ai^iealliig  defendants  as 
against  plaintiff,  and  cause  remanded  for 
farther  proceedings  not  Incondstent  with  the 
views  of  the  oplnlcai,  and  appeal  from  judg- 
ment on  the  cross-complaint  dlsndased. 

Geo.  McKay  and  H.  S.  Noon,  both  of  Se- 
attle, for  appellants.  Beechler  A  Batchelor 
and  Byers  &  Byers,  all  of  Seattle,  tm  re- 
spondent. 

PARKER,  J.  The  plaintiff,  Mogelberg. 
OHnmenoed  this  action  in  the  superior  court 
for  King  county  seeking  recovery  of  damages 
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for  ^eraonal  Injuries  wUbh  bA  alleged  re- 
sulted to  blm  from  the  negligence  of  the  de- 
fendants Calhoun  and.  Gassar  In  the  driving 
of  their  respective  automobiles  and  causing 
them  to  come  into  collision  at  the  Intersecs 
tion  of  Twentieth  avenue  and  Union  street  In 
Seattle  while  he  was  a  passenger  for  hire 
upon  defendant  Calhoun's  automobile.  Mrs. 
Calhoun  was  made  a  defendant  evidently  be- 
cause of  her  alleged  communll?  Interest  In 
the  operation  of  the  automobile  whicb  was 
being  driven  by  her  husband  as  a  carrier  of 
passengers  for  hire.  The  Pacific  Coast  Casu- 
alty Company  was  made  a  defendant  because 
It  had  executed  a  bond  as  security  with  the 
defendant  Calhoun  as  principal  in  compli- 
ance with  chapter  57,  p.  227,  Laws  of  1915 
(Rem.  Code,  S  5562—37  et  seq.).  relating  to 
motor  vehldes  as  passenger  carriers  In  cities 
of  the  first  class,  ^e  trial  resulted  in  ver- 
dict and  judgment  In  favor  of  plaintiff  Mo- 
gelbei^,  awarding  hlin  $2,500  against  the  de- 
fendants Calhoun  and  wife  and  the  casualty 
company,  from  which  they  have  appealed  to 
this  court  Defendant  Oassar  was  exonerat- 
ed from  all  liability  to  plaintiff  Mogelbei^, 
and  tbere  ^as  also  rendered  In  defendant 
Gassar's  f&vor  verdict  and  Judgment  upon  a 
cross-complaint  for  damages  filed  against 
him  In  this  action  by  his  codefendant  Cal- 
houn. The  issue  so  raised  was  tried  togeth- 
er with  the  issue  upon  plaintiff  Mogelberg's 
claim  for  damages  against  all  the  defend- 
ants, without  objection.  The  defendauts  Cal- 
houn and  wife  gave  notice  of  appeal  from 
this  Judgment  In  favor  of  Gassar. 

Counsel  for  defendant  Gassar  moved  to 
dismiss  the  appeal  attempted  to  be  taken 
from  the  Judgment  rendered  la  his  favor  up- 
on the  ground  that  it  never  was  perfected  by 
the  filing  of  a  bond  as  required  by  Rem. 
Code.  S  1721.  The  only  bond  ever  filed  in  the 
cause  Is  one  executed  by  defendants  Calhoun 
and  wife  and  the  casualty  company  as  prin- 
cipals with  a  surety,  for  the  benefit  of  plain- 
tiff Mogelberg;'  defendant  Gassar  not  being 
mentioned  or  referred  to  ther^  in  any  man- 
ner as  benefldary.  This  bond  plainly  was 
Intended*  only  to  perfect  the  appeal  of  de- 
fendants Calhoun  and  wife  and  the  casualty 
company  from  the  Judgment  rendered  against 
them  in  favor  of  plaintiff  Mogelberg.  This 
Judgment,  as  we  shall  presently  see,  Is  a 
s^arate  Judgment  from  that  rendered  in  fa- 
vor of  def«idant  Gassar  upon  the  croea- 
oomplaint  of  bis  codefendant  Calhoun.  But 
evat  if  tills  were  not  so,  the  bond  would  seem 
Ineffectual  to  perfect  an  appeal  as  against 
defendant  Gassar;  it  not  being  given  for  his 
benefit  by  naming  him  as  a  beneficiary  there- 
in.  Rem,  Code,  §  1721,  provides  that: 

"An  appeal  Id  a  civil  acdon  or  proceeding 
shall  become  ineffectual  for  any  purpose  unleas 
at  or  before  the  time  when  the  notice  of  appeai 
is  given  or  served,  orwithin  five  days  thereafter, 
an  appeal  bond  to  the  adverse  party  conditioned 
for  the  payment  of  costs  and  damaees  as  pre- 
scribed ui  section  1722,  be  filed  with  the  clerk 
of  the  superior  court,  or  money  in  the  sum  of 


BSPOBTEIB  ;  (Wasl), 

two  hundred  dollars  be  deposited  with  the  derk 
in  lien  thereof.  •  *  •'^^ 

This  provislim  has  been  given  full  force 
and  effect  this  court  Bruhn  t.  Stefflna. 
66  Wash.  144,  119  Pac.  20;  Heine  v.  Hall.  84 
Wash.  260. 146  Pat  577. 

[1]  We  conclude  therefore  tiiat  the  appeal 
attempted  to  be  taken  fnMn  the  Judgment 
rendered  In  faTor  of  Gassar  as  ^gainst  h)s 
codefendant  Calhoun  should  be  dismissed. 
We  have  not  overlooked  the  act  of  191& 
(Laws  1915,  p.  803,  S  9)  relating  to  the  curing 
of  defects  In  appeal  bonds  reading  as  follows: 

"When  a  notice  of  appeal  to  the  Supreme 
Court  shall  have  been  served  and  filed  in  due 
time  and  an  appeal  bond  shall  have  been  given 
within  the  time  required  by  law.  no  appeal  shall 
be  dismissed  because  of  any  defect  ui  the  ap- 
peal bond,  nor  because  an  appeal  bond. which 
IS  given  both  as  a  cost  bond  and  aa  a  bond  on 
supersedeas  shall  be  insufficient  by  reason  of 
the  amount,  but  the  appellant  shall  in  all  cases 
be  allow^  to  give  a  new  bond  within  such  time 
and  won  such  terms  aa  tlM  court  may  order." 
Rem.  Code,  i  17SO--0. 

It  Beems  onite  plain  to  us  that  ttala  pn>- 
vision  has  no  referanoe  to  caaes  where  no 
bond  whatever  has  been  filed,  as  In  this  cue. 
In  BO  far  as  the  judgm«it  rendered  in  do* 
fendant  Gaasar's  favor  uprat  the  crosa-oom- 
plaint  of  his  codef^dant  Galfaonn  la  coa- 
cemed,  there  never  was  any  bond,  defective 
or  otherwlae,  given  to  perfect  that  appeal, 
and  therefore  none  to  cure  bjr  the  giving  of 
a  new  h<md.  The  appeal  from  the  Judgment 
rendered  In  defendant  Oesaar's  favor  upon 
the  crossHnmplalnt  of  his  codefmdant  Cal- 
houn la  dlsiAlSBed. 

Counsel  tor  jdahitlfl  Mogelberg  move  to 
dlsmlBB  the  appeal  taken  by  d^endants  Cal- 
houn and  wife  and  the  caaualty  company 
from  the  Judgment  rendered  in  his  fkvor 
against  them  upon  the  ground  tliat  no  aivml 
bond  has  been  executed  and  filed  by  them  as 
required  by  Rem.  Code,  S  1121.  It  Is  argued 
that  defendant  Gassar  la  an  adverse  party 
in  the  cause,  and  that  therefore  the  an>eal 
bond  above  mentioned  glvai  by  defendants 
Calhoun  and  wife  and  the  casuelt?  company 
is  insnfilcient  to  perfect  their  appeal  because 
it  fails  to  name  defendant  Gassar  as  well  as 
plaintiff  Mogelberg  aa  a  beneficiary.  Is  de- 
fendant Oassar  an  adverse  party  in  the  cause 
in  so  far  aa  the  rights  defendants  Calhoun 
and  wife  and  the  casualty  company  are  ben 
concerned?  The  correct  answer  to  this  ques- 
tion is  manifestly  the  key  to  the  correct  dis- 
position of  plaintiff  Mogeibei^s  motion  to 
dismiss  the  appeal  of  defendants  Calhoun 
and  wife  and  the  casualty  company. 

In  the  commencement  of  this  action  by 
plaintiff  Mogelberg,  it  was  not  contemplated 
by  him  that  there  would  be  any  issue  In  the 
cause  other  than  his  claim  for  damagea 
against  defendauts  Calhoun  and  wife  and 
Gassar  and  his  claim  against  the  casualty 
company  upon  its  bond.  It  was  defendant 
C^lbouu  who  brought  into  the  case  his  claim 
for  damages  against  his  codefendant  Gassar 
growing  Qut  of  the  same  aoddent  upm  whlCh 
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pialwMff  Mogelberg  retrted  his  daim  agalDst 
all  the  defendaots.  These  two  main  Issues 
were,  without  objection,  tried  at  the  same 
tUne,  before  the  same  court  and  jury,  not- 
withstanding their  separateneas.  Not  only 
were  they  two  separate  causes,  In  substance, 
but  they  were  ao  determined  and  clispoeed  of 
by  both  the  jury  and  the  trial  court  At  the 
oonclualon  of  the  trial,  two  verdicts  were  re- 
turned and  separate  judgments  rendered 
thereon,  as  evidenced  by  the  followlag  jonr- 
aal  entry  then  made: 

"G.  W-  Mogelberg,  Plaintiff,  v.  Oharlea  Gas- 
aar  et  al..  Defendants,  No.  111564,  Tuesday, 
JannaiT  18th,  1916,  Hon.  A.  W.  Frater,  Judge. 

"At  9:30  a.  m.  the  jury  returns  into  open 
court  the  following  verdicts: 

"We,  tbe  jury  in  the  above-entitled  cause  do 
find  for  the  plaintiff  and  against  G.  B.  Cal- 
houn and  Mary  I.  Calhoun,  his  wife,  in  tbe  sum 
of  12,500.  And  against  Paci&c  Gftast  Caaoal- 
^  Company,  a  corporation,  in  tiie  sum  of 
500.    Charles  B.  Brown,  Foreman. 

"We,  the  jury  In  the  above-entitled  csuae,  do 
find  for  the  defendant,  Charles  Gasaar  and 
against  tbe  defendant  C.  E.  Calhonn  upon  his 
cross-complainL    Charles  B.  Brown,  Foreman. 

"The  jury  is  polled,  eleven  jurors  answering 
that  the  verdicts  are  their  personal  vwdiets  and 
all  Jurors  answering  that  the  verdict  is  the  ver- 
dict of  the  jury. 

"The  verdicts  are  received  and  filed  and  the 
jurors  excused. 

"It  Is  ordered  that  plaintiff  have  judnnent 
against  the  defendants,  O.  E.  Calhoun  and  Mary 
I.  Calhoun,  his  wife,  and  Pacific  Coast  Casual^ 
Company,  a  corporation,  and  each  of  them  in 
the  sum  of  $2,500  with  costs. 

"It  is  further  ordered  that  defendant  Charles 
Gassar  have  Judgment  against  the  defendant, 
0.  E.  Calhoun  cross-compiainant  for  liis  costs. 

"It  is  further  ordered  tnat  defendant  Qiarles 
Gassar  have  judgment  against  plaintiff  for  his 
costs  in  that  behalf  expended." 

[2]  It  Is  true  that  these  entries  appear  un- 
der the  title  of  the  case  entered  but  ouce,  but 
the  verdicts  and  judgments  are  no  loss  sep- 
arate because  of  being  so  entered.  This  la 
not  a  case  in  equity  wherein  a  number  of  eq- 
uitaMe  rights  of  numerous  persons  are  being 
determined  by  a  decree,  but  it  la  a  case 
wherein  nothing  but  the  purest  of  legal  rights 
triable  by  Jury  are  being  determined,  to  wit, 
tbe  qnestl<m  of  plaintiff  Mogelberg's  right  to 
recover  damages  against  all  of  the  defend- 
ants and  the  question  of  defendant  Calhoun's 
right  to  recover  damages  against  his  code- 
fendant  Gassar;  manifestly  two  controver- 
sies as  separate  and  distinct  as  If  separate 
actions  and  tried  separately. 

Within  the  time  prescribed  by  statute, 
counsel  for  defendants  Calhoun  and  wife  and 
the  casualty  company  served  upon  counsel 
for  plaintiff  Mogelberg,  and  filed  In  the  su- 
perior court,  notice  of  appeal  "from  the  final 
judgment  rendered  In  this  action  and  from 
each  and  every  part  of  said  judgment."  This 
notice  was  addressed  to  plaintiff  Mogelbei^ 
(Vnly,  and  was  manifestly  Intended  only  as  a 
notice  of  appeal  from  tbe  judgment  rendered 
In  Mogelberg's  favor  against  defendants  Gal- 
taonn  and  wife  and  the  casualty  company. 
On  tbe  same  day,  the  appeal  bond  above  meor 
tioned  was  executed  by  Oalhoun  and  wife  and 


the  casualty  company  with  a  surety,  which 
bond  was  sufficient  In  substance  and'  form  to 
perfect  that  ap[>eal.  It  manifestly  was  In- 
tended to  perfect  that  appeal  and  no  other. 
That  notice  of  appeal  was  not  addressed  to 
Gassar,  nor  was  It  served  upon  him,  nor  did 
that  bond  name  or  In  any  manner  refer  to 
Gassar  as  beneficiary  therein. 

[3]  It  seems  to  us  that,  in  the  light  of  the 
separateness  of  these  controversies  and  the 
s^arate  verdicts  and  judgments  rendered  de- 
termlniug  them,  it  Is  manifest  that  the  rights 
of  Gassar  will  be  wholly  unaffected  by  either 
the  affirmance  or  the  reversal  of  the  judg- 
ment rendered  In  favor  of  plaintUf  Mogelberg 
and  against  defendants  Calhonn  and  wife 
and  the  casualty  company.  Gassar  therefore 
is  not  an  adverse  party  In  the  case  in  so  tnr 
as  the  rights  of  any  of  tbe  parties  here  in- 
volved are  concerned.  We  find  Gassar  here 
In  substantially  the  same  situation  as  the 
defendant  Dlmmock  was  In  In  the  case  of 
Sipes  T.  Puget  Sound  Electric  Ry.  Co.,  60 
Wash.  686.  97  Pac.  72S.  In  that  case,  Dlm- 
mock and  the  railway  cmnpany  were  sned 
for  damages ;  the  trial  resulting  In  a  rerdict 
against  tbe  railway  company  and  exoneratii^ 
Dlmmo<&  Dimmock  thei«fore,  of  course, 
had  occasion  to  and  could  not  aj^eal.  In 
holding  that  It  was  not  necessary  upon  the 
appeal  by  the  railway  company  to  serve  Dlm- 
mock with  notice  of  the  appeal,  Judge  Grow, 
speaking  for  tbe  court,  observed: 

"Dimmock  was  a  successful  litigant  Tbete 
was  no  order  from  which  be  could  appeal,  and 
we  fail  to  understand  how  the  neglect  to  serve 
bim  with  appellant's  notice  deprived  any  party 
of  benefits  to  be  derived  from  the  appeal,  or 
prevented  the  respondent  from  perfecting  an 
appeal  in  his  own  behalf  against  the  defendant 
Dimmock.  While  it  is  true  that  section  GG04 
[section  1720,  Rem.  Code]  directs  that  service 
be  made  upon  all  parties  who  have  appeared,  it 
is  apparent  that  the  sole  purpose  of  such  notice 
to  appearing  parties,  other  than  the  prevailing 
one  mentioned  in  section  6503  [section  1719 
Rem.  Code],  was  that,  in  the  event  of  their  hav- 
ing an  interest  In  the  appeal,  they  might  Join 
therein,  if  they  so  desired.  In  other  words,  the 
object  of  the  statute  was  to  require  all  inter- 
ested parties  to  jointly  imwecnte  their  appeals 
and  cross-appeals  Instead  of  bringing  them  to 
this  court  by  piecemeal.  •  •  • 

"The  condltfon  of  tbe  record  before  us  shows 
that  the  failure  of  the  appellant  to  serve  its  no- 
tice of  appeal  upon  Dimmock  does  not  go  to 
the  substance  of  the  appeal,  nor  to  the  right  of 
appeal.  Dimmock  was  satisfied  witti  the  judg- 
meat  in  his  favor.  Not  t>eing  an  aggrieved  par- 
ty, he  could  not  appeal.  Failure  to  serve  bim 
deprived  him  of  no  rights,  neither  did  It  prevent 
the  respondent  Sipes  from  appealing  as  against 
Dimmock,  either  by  original  appeal  or  cross-ap- 
peal. How,  then,  would  the  presence  of  Dim- 
mock aid  this  court  in  disposing  of  the  issues 
arising  on  this  appeal  between  the  respondent 
Sipes  and  the  appellant,  the  Puget  Sound  Elec- 
tric Railway  Company,  or  how  could  hie  absence 
interfere  with  a  complete  administration  of  jus- 
tice as  between  them?  Evidently  the  failure 
to  serve  him  docs  not,  on  the  record  now  be- 
fore us,  create  any  jurisdictional  defect  in  the 
appeal  of  the  Puget  Sound  Electric  Railway 
Company  for  which  it  should  be  dismissed." 

Judge  BudUn,  In  a  special  concurring  opln^ 
lorn.  In  that  case  also  obserred: 
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*^rhe  LegislBtnre  Barer  contemplated  tb« 
•ervice  of  a  notice  of  appeiil  on  parties  who 
eoald  not  appeal  or  join  in  an  appeal,  and 
whose  rights  could  in  no  manner  be  affected  by 
any  action  the  appellate  court  might  take,  we 
hBTe  80  held  in  effect  where  parties  appeared 
to  disclaim,  or  were  diamiesed  by  consent,  or 
where  their  claims  were  satisfied.  Doyle  v. 
McLeod,  4  Wash.  732,  31  Pac.  96;  McEachem 
T.  Brackett.  8  Wash.  652,  36  Pac.  690.  40  Am. 
St  [Rep.]  922 :  Watson  v.  Sawyer,  12  Wash. 
35,  40  Pac  413,  41  Pac.  43 ;  First  Nat  Bank 
of  Seattle  v.  Gordon  Hardware  Co.,  30  Wash. 
127.  70  Pac  251;  Smalley  t.  Laogenour,  30 
Wash.  307,  70  Pac.  786;  Sbeehan  r.  Bailey 
Building  Co.,  42  Wash.  535,  85  Pac.  44." 

It  Is  trae  that  dedslou  dealt  with  the  ques- 
tion ot  the  necessity  of  serving  notice  of  ftp- 
peal  upon  Dimmock,  while  this  has  to  do 
with  the  question  of  the  necessity  of  making 
defendant  Gassar  a  beneficiary  In  the  appeal 
bond.  Manifestly,  U  it  was  nnnecessary  to 
serve  notice  of  appeal  upon  Dimmock  In  the 
Slpes  Case  because  he  was  not  an  adverse 
party,  It  was  unnecessary  for  Calhoun  and 
wife  and  the  casual^  company  to  name  their 
codefendant  Gassar  a  beneficiary  In  their  ap- 
peal bond  in  this  case,  since  Oassar  was  In 
this  case  no  more  an  adverse  party  than  Dim- 
mock  was  in  the  Slpes  Case,  so  far  as  his 
appealing  codefendants  are  concerned.  This 
conclusion  also  finds  support  in  Seattle  Trust 
Company  v.  Pltner,  17  Wash.  366, 49  Pac.  506, 
and  Woelflen  v.  Lewlston-Clarkston  Co.,  49 
Wash.  405,  95  Pac.  493 ;  Soderberg  t.  HcRae, 
67  Wash.  105,  120  Pac.  878;  Carstens  & 
Barles  v.  Seattle,  84  Wash.  88,  146  Pac.  381. 

[4]  Some  time  after  the  giving  of  the  no- 
tice of  appeal  last  above  noticed,  but  within 
the  time  prescribed  by  law,  counsel  for  de- 
fendants Calhoun  and  wife  and  the  casualty 
company  served  another  notice  of  appeal 
upon  counsel  for  both  plaintiff  Mogelberg  and 
defendant  Oassar.  No  bond  was  ever  given 
looking  to  the  perfection  of  this  appeal,  and 
it  therefore,  of  course,  became  IneflectuaL 
It  is  argued  that  this  was  In  eCTect  an  aban- 
donment of  the  first  appeal  which  had  been 
perfected  by  the  giving  of  the  appeal  bond, 
counsel  relying  upon  that  line  of  decisions 
which  permits  an  appellant  to  abandon  his 
appeal  and  give  a  new  notice  of  appeal  at 
any  time  within  the  statutory  prescribed  time 
for  the  taking  of  on  appeal.  See  Carstens  & 
Earles  v.  SeatUe,  84  Wash.  88,  03,  147 
Pac  86,  and  cases  dted. 

[I]  Looking  to  this  notice  of  appeal,  we 
find  therein  these  words,  "without  waiving 
their  notice  of  appeal  heretofore  given  here- 
in." We  are  of  the  opinion.  In  view  of  the 
perfection  of  their  first  appeal  and  this  reser- 
vation of  their  rights  thereunder,  that  this 
new  notice  ^ould  not  be  construed  as  an 
abandonment  of  the  first  appeaL  Just  what 
the  purpose  was  fn  giving  this  second  appeal 
notice  la  not  very  clear.  Evidently,  however, 
it  was  because  of  some  misgiving  on  the  part 
of  counsel  as  to  the  sufficiency  of  the  first 
appeal,  and  possibly  with  a  view  of  giving  a 
bond  naming  Gassar  as  well  aa  Mogelberg 
beneficiary  therein^   This,  however,  coimsel 


evidently  concluded  was  nnnecessary  and 
abandoned  the  idea  of  perfecting  this  second 
appeal  by  the  giving  of  a  bond.  The  motion 
to  dismiss  the  appeal  of  defoMlants  Calhoun 
and  wife  and  the  casualty  company  Is  denied. 

[I]  Counsel  for  Mogelberg  move  to  strike 
the  statement  of  facts  from  the  record  be- 
cause It  was  not  served  upon  Gassar  before 
being  settled  by  the  trial  court  It  seema  to 
us  that  what  we  have  said  touching  the  qne»- 
tlon  of  the  necessity  of  the  bond  glv«i  upon 
this  appeal  being  for  the  benefit  of  defmdant 
Gassar  and  the  necessity  of  his  being  named 
thefein  as  a  beneficiary  disposes  of  this  con- 
tention. Since  it  was  not  necessary  to  serve 
Gassar  with  the  notice  of  api>eal  given  by 
Calhoun  an^  wife  and  the  casualty  company 
or  to  name  him  as  a  beneficiary  In  the  bond 
given  In  the  perfection  of  that  appeal,  it  was 
not  necessary  to  serve  him  with  a  statement 
of  facts  or  with  notice  of  the  filing  thereof. 
The  dedsion  of  this  court  in  Woelflen  t. 
Lewlston-Clarkston  Co.,  49  Wash.  405,  95  Pac 
493,  seems  to  so  hold.  We  conclude  that  the 
motion  to  strike  tlie  statement  of  facts  must 
be  denied.  It  Is  so  ordered. 

It  is  contended  in  appellants'  behalf  that 
the  trial  court  erred  in  Its  refusal  to  allow 
more  than  six  witnesses  who  were  eyewit- 
nesses to  the  accident  to  testify  in  appellants 
behalf.  After  Mr.  Homer,  then  of  counsel 
for  appellants,  had  put  upon  the  witness 
stand  and  exandned  five  witnesses  who  had 
seen  the  accident  and  testified  as  to  how  It 
happened  as  they  viewed  it,  the  following 
occurred: 

"Mr.  Homer:  I  will  call  Mr.  Le  Bean.  The 
Court:  This  will  be  the  last  witness  on  that 
tine  I  am  going  to  call  attention  to  that  now, 
because  you  have  had  at  least  six,  and  that  is 
the  limit  of  cumulative  evidence.  I  cannot  sit 
here  and  listen  to  an  nnlimited  number  of  peo- 
ple testifyiDg  to  the  same  facta.  Xou  have  had 
at  least  six,  I  think,  if  not  seven.  Mr.  Homer : 
We  have  three  more,  two  more  besides  him. 
Ttie  Court:  This  will  be  the  last  witness.  Tou 
cannot  pat  on  any  more  that  will  testify  to 
tlie  same  faetSi  simply  witneues  to  the  acci- 
dent" 

Mr.  Le  Bean  was  then  sworn  and  ezamlft- 
ed,  giving  his  version;  he  being  an  eyewit- 
ness to  the  aoddent  Thereafter  the  follow- 
ing occurred: 

"Mr.  Homer:  We  now  offer  the  testimony  ot 
James  Bayard,  who  is  in  the  courtroom,  of  1010 
Howell  street,  Seattle,  who  was  an  eyewitness 
to  the  accident  on  September  14,  1915,  at  Twen- 
tieth avenue  and  East  Union  street,  in  Seattle. 
We  also  offer  the  testimony  of  Mrs.  W.  J.  Si- 
mons, Riverside  avenue,  Seattle,  Wash.,  who 
was  an  eyewitness  to  the  accident  at  Twentieth 
avenue  and  East  Union  street  on  September  14, 
1015,  between  Mr.  Calhoun  and  Mr.  Gaaaar. 
Mt.  McKay:  Now,  your  honor,  t>efore  ruling 
on  this,  it  IS  only  fair  to  say  this:  That  these 
men  who  are  eyewitnesses  see  the  acddent  from 
different  angles  and  difforent  poattiona  -and  see 
different  features  of  the  accident  It  cannot  be 
suid  that  each  witness  is  repeating  the  testimony 
of  any  other  witness.  Now,  your  honor  has 
seen  tne  witnesses  brought  on  here,  and  no  two 
of  them  have  seen  it  exactly  alike.  They  see 
it  from  different  angles,  and  they  see  it  from 
different  viewpoints,  and  it  is  not  fair  to  say 
thej  ore  tastiilyiac  to  the  same  state  of  fasts. 
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and  tbat  tbey  are  merel;  cutmnlaUve  iritneesea- 
They  are  witnesses  who  have  aeen  the  matter 
from  different  points  and  from  different  angles. 
Now,  as  X  understand,  these  two  witnesses  were 
not  in  the  jitn^.  They  were  going  down  the 
hill  and  were  not  driviiig  in  the  meeblne.  and 
ther  were  In  anch  a  poeation  that  they  would 
see  the  matter  in  a  diffcr^t  ansle.  entirely  dif- 
ferMit  from  what  the  other  parties  have  seen  it, 
and  their  teatimony  will  not  be  Identical  with 
-  the  other  witnesses  hat  seen  from  a  different 
angle  in  a  different  position.  The  Court:  The 
court  win  adhere  to  the  rale.  *  *  *  At  least 
aeren  different  witnesses  have  testified  to  aeven 
differat  angJea  and  seven  different  points  of 
view,  •  •  •  The  court  will  not  permit  any 
time  to  be  taken  up  with  aur  more  witnesaea 
on  the  one  point  •  *  •  The  Orart:  Too 
may  note  an  exception." 

17}  The  several  witnesses  who  bad  seen  the 
accident  and  tesOfled  in  appellants'  behalf 
viewed  It  for  the  moet  part  from  different 
angles  and  from  different  dlatances.  While 
they  did  not  disagree  in  ttaeli  different  ver- 
edona  of  how  It  occnrred  to  any  great  extent, 
tiiey  did  not  agree  In  all  reotects.  Their  tes- 
timony was  not  confined  to  a  alnj^  fact,  but 
eadi  stated  a  number  of  detailed  ftiets- bear- 
ing upon  the  main  issue  In  the  case,  to  wit, 
Calhoun's  and  Gassar's  negligence.  This  was 
not  opinion  or  expert  testimony  upon  some 
fllstfe  QuesUDtt,  nor  was  It  even  testimony  of 
eyewitnesses  relating  to  some  single  questloii, 
ezcept  as  tbe  testimony  of  tlie  several  wit- 
nesses had  a  bearing  upon  the  main  ques- 
tion of  the  defendants  Calbonn's  and  Gassar's 
ne^igence.  The  decisltms  seem  not  wboUy 
In  harmcmy  npm  the  Question  of  tbe  extent 
ot  a  trial  courts  power  to  limit  the  number 
of  witnesses  a  party  may  examine  and  have 
testt^  In  his  behalf  <«i  some  single  question ; 
but  no  decision  has  come  to  our  notice  which 
we  regard  as  supportli^  the  view  that  a  trial 
court  has  the  power  to  limit  Uie  number  of 
^ewltneases  whlcli  a  par^  may  have  testify 
in  bto  behalf,  as  the  trial  court  ruled  hi  this 
case.  This  question  similarly  arising  was 
learnedly  reviewed  at  length  by  the  Supreme 
court  of  Missouri  in  St.  Louis,  H.  ft  S.  E.  R. 
Oo.  T.  Aobuchon.  199  Mo.  352,  97  S.  W.  867, 
e  K  B.  A.  (N.  S.)  426,  116  Am.  St.  Rep.  400, 
8  Ann.  Caa.  822.  In  that  case  the  trial  court 
limited  the  number  of  witnesses  to  four  up- 
on  each  side  upon  the  question  oi  damages  In 
an  eminent  domain  case;  the  limitation  ap- 
parently being,  as  in  this  case,  not  as  to  the 
number  of  witnesses  who  mi^^t  express  opin- 
ions as  to  the  amount  of  damages,  but  the 
number  of  witnesses  who  would  be  permitted 
to  testify  touching  the  question  of  damages, 
manifestly  including  those  who  might  de- 
scribe the  situation  as  well  as  those  who 
might  give  <9lnion  testimony.  In  holding 
that  the  trial  court  In  that  case  abused  Its 
power  in  so  limiting  the  number  of  witness- 
es. Judge  Lamm,  speaking  for  the  court,  said: 

"Haintlff  assigns  error  in  the  exclusion  of 
testimony,  the  point  arising  nisi,  in  this  way: 
Having  introdaced  three  witnesses  on  the  ques- 
tion of  damages,  the  trial  court,  during  the  ex- 
ammatlon  of  tbe  third  witness  on  behalf  of 
plalntiK  announced  a  role  to  the  effect  tliat 
each  side  would  be  allowed  only  four  witnesses 
168  P.-^ 


on  that  iasne,  and,  awlylng  the  rule  to  the  then 
condition  of  plaintiff^  proof,  allowed  only  one 
other  witness  to  plaintiff  on  that  issue.  Plain- 
tiff tendered  other  witnesses  on  that  issue,  but 
they  were  excluded.   •   •  • 

"On  collateral  and  Incidental  lasaes,  as  for 
example  the  geaaral  rvntatlon  ot  a  witness,  or 
an  issue  upon  a  motion  for  a  change  of  venue, 
or  for  eoatSf  etc,  it  is  a  wise  and  a  settled  role 
to  allow  trial  courts  wide  discretion;  and  er- 
ror predicated  upon  the  «xercise  Of  such  discre- 
tion should  be  palpable  and  manifest  to  be  held 
prejudicial. 

"Nor  will  we  lay  down  any  hard  and  fast 
role  circumBcribing  the  power  of  trial  courts, 
in  the  economy  of  time  and  dispatch  of  baaiuesa, 
to  put  some  reasonable  bounds  on  the  Introduc- 
tion of  witnesses  on  a  main  issue  in  a  civil  suit ; 
especially  so  where  the  evidence  on  a  single 

rnt  is  not  controverted,  or  where  it  is  diatlnct- 
cumolative  in  quantity  and  quality.  But 
evidently  the  matter  should  be  approached  with 
caution,  and  an  arbitrary  rule  allowing  fonr 
witnesses  to  a  side  in  a  damage  suit  upon  the 
issue  of  damage  or  no  damage  cannot  be  de- 
fended. Much  less  can  It  be  defended  when 
the  rule  Is  made  and  applied  (as  here)  after 
three  witnesses  have  been  placed  upon  the  stand 
by  one  party.  Picking  and  choosing  bec<Hne  a 
vital  matter  under  such  mla,  and  even-handed 
justice  reqaires  that  both  parties  have  fair 
forewarning  and  the  full  privilege  to  pick  and 
choose.  This  privilege  was  denied  plaintiff, 
and  thereby  defendant  bad  a  distinct  advantage ; 
becauae.  after  the  rule,  plaintiff  had  but  one 
choice,  while  defendant  had  four. 

"But,  on  principle,  the  rule  was  arbitrary  and, 
we  thinly,  unreasonable.  Defenduit's  damage 
might  be  composed  of  many  elements,  and  one 
witness  might  be  qnalified  on  one  element  and 
another  witness  on  another.   *   •  * 

"The  jury  are  the  sole  and  exclusive  judges 
of  the  weight  of  the  testimony:  with  that  the 
trial  court  has  nothing  to  do,  during  the  trial. 
If,  then,  the  trial  judge  may  without  any  cause 
shown  project  his  vrilT  arbitrarily  into  the  num- 
ber of  witnesses  on  tbe  crucial  point  in  the  case, 
he  may  by  that  token  entirely  foreclose  the 
weight  of  evidence,  and  thus  indirectly  do  what 
he  may  not  directly  do,  to  wit,  interfere  in  a 
realm  where  the  jury  reign  supreme;  and, 
while  we  would  not  want  to  say  that  a  trial 
judge  must  supinely  and  Indefinitely  dt  .with 
folded  arms  to  hear  a  cloud  of  witnesses  spin  out 
evidence  upon  the  same  point,  yet  there  was  no 
such  threatened  abuse  in  this  case,  and  the  pre- 
cedent established  by  the  learned  judge,  nisi, 
ought  not  to  be  sustained. 

''There  may  be  conflict  in  the  authorities,  bul 
the  weight  of  judicial  opinion  and  the  quality 
of  reasoning  advanced  therefor  lie  with  tbe  view 
herein  exDreesed.  Galveston,  etc.,  R.  Co.  v.  Ma- 
tula,  79  Tex.  677,  15  S.  W.  573 ;  Nelson  v. 
Wallace,  67  Mo.  App.  307 ;  Markham  v.  Her* 
rick,  82  Mo.  App.  327;  White  v.  Hermann, 
61  lU.  243,  99  Am.  Dec.  543 ;  Green  v.  Phoenix 
Mut  L.  Ins.  Co.,  134  IlL  310.  25  N.  E.  583, 
10  U  R.  A.  576;  VUlnse  of  South  DanvlUe  v. 
Jacobs,  42  lU.  App.  533;  Crane  Co.  v.  Stam- 
mers, 83  IlL  App.  329;  Cooke  Brewing  Go.  v. 
Ryan.  08  111.  App.  446;  Barhyte  v.  Summers, 
68  Mich.  841,  SSlN.  W.  93;  Ward  v.  Dick,  45 
Conn.  23C.  29  Am.  B^.  677 ;  Perkins  v.  Rice, 
187  Mass.  28,  72  N.  a  328." 

In  that  case,  as  in  this  one,  the  trial  court 
limited  the  number  of  witnesses  so  as  to  per- 
mit only  one  witness  to  be  examined  after 
announcing  the  rule.  This  fact  lends  addi- 
tional support  to  tile  cwtention  of  counsel 
for  aiveUants  in  this  case,  though  we  ara 
inclined  to  the  view  that  their  contention 
would  be  w^  founded  In  the  absence  of  this 
fact 

In  Johnaeti  v.  Johnsen,  78  Wash.  423,  138 
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Paa  189,  Ji^ge  Gose,  tsnekliig  for  the  ocniit, 
made  this  obserratlw: 

"While  the  trial  court  may  .and  should  exor- 
ciae  a  discretion  as  to  tb»  number  of  witnesses 
that  Diar  be  called  in  a  case,  or  upon  a  particu- 
lar issue  in  a  ffiren  ease,  this  diBcretioD  doea 
□ot  clothe  the  court  with  the  arbitrary  power  to 
deny  a  litigant  the  right  to  offer  testimony 
which  reasonably  tends  to  support  his  theory 
of  the  case  or  to  disorove  the  Uieory  of  his 
adversary." 

The  latter  portion  of  these  remarks  lends 
support  to  the  contention  of  counsel  for  ap- 
pellants, thougli  It  may  be  that  the  first  por- 
tion thereof  famishes  some  ground  for  the 
contention  made  In  respondent's  behalf. 
That  seems  not,  however,  to  have  been  a  con- 
trolling question  on  the  appeal,  and  we  tbink 
fbe  first  portion  of  the  learned  fudge's  re- 
marks Bu^ests  too  broad  a  rule  except  possi- 
bly as  applicable  to  very  extreme  cases.  In- 
deed, the  remarks  seem  to  have  been  made 
only  as  a  genera)  observation  by  way  oil  ar- 
gument rather  than  as  an  opinion  as  to  what 
the  limit  of  the  rule  mlRht  be.  In  Swope  v. 
Seattle,  86  Wash.  113.  78  Pac.  607,  there  was 
InvcdTed  Oie  question  of  limiting  the  num- 
ber ot  exi>ert  or  c^lnlon  witnesses  as  to  the 
vallie  of  real  pn^rty,  where  It  was  held 
tbat  the  trial  court  in  Its  discretion  might  do 
sa  That,  however,  is  quite  a  different  ques- 
tion from  the  one  here  tavolTed. 

[I]  It  Is  contended  in  respondent's  behalf 
that  the  error,  If  coouultted  by  the  trial 
oonrt  In  itmltlns  the  nnmher  of  wttnesses,  Is 
not  reviewable  here  because  there  was  no 
rafBdent  offer  <tf  proof  made  by  counsel  for 
respondent  as  to  what  the  two  additional 
witnesses  would  testify  to.  In  support  of 
this  contention,  we  are  dted  to  the  decisions 
of  Als  court  in  Noiman  t.  Hf^^ier,  38  Wash. 
415,  80  Pac.  Ka,  Cblopetfk  t.  Ghlopeck,  47, 
Wash.  266^  91  Pac.  968,  and  Hlgbtower  v. 
Union  Savlnga  ft  Trust  Oo.,  88  Wash.  179, 
lS2  .Fac.  1015.  We  think  the  holding  In  aU 
of  these  cases  can  be  differentiated  frwn  the 
question  hare  presented.  In  the  Nonnau 
Case  a  wttneas  was  upon  the  stand  and  was 
Interrogated  aa  to  negoUatlons  leading  up  to 
the  making  of  the  agreement  In  question 
and  was  not  pwmltted  to  answer  upon  objec- 
tioQ  of  opposing  counsel.  The  court  held 
that  the  claimed  error  was  not  reviewable 
because  the  record  did  not  show  "that  the 
answer  would  be  material"  and  the  record 
did  not  Inform  this  conrt  what  counsel  ex- 
pected to  prove.  In  the  Chlopeck  Oase  a 
witness  was  upon  the  stand  being  interrogat- 
ed and  was  not  permitted  to  answer  certain 
qnestfons  propounded  to  him  which  questions 
did  not  upon  their  face  disclose  the  material- 
ity of  the  answers  sought,  nor  was  .it  stated 
by  counsel  what  he  expected  to  prove  by  such 
answers.  It  was  there  also  held  that  this 
court  was  unable  to  determine  whether  or 
not  the  trial  conrt  erroneously  excluded  the 
answers.  In  the  Hlgbtower  Case  a  witness 
was  upon  the  stand  being  Interrogated,  when 
be  was  asked  to  state  conversations  had  be- 
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twcOT  himself  and  the  president  of  the  de- 
fendant. He  declined  to  testier  upoo  the' 
ground  tliat  the  convwsatloa  ms  privileged, 
since  it  was  made  to  him  In  his  capacity  as 
attorney  for  the  defraidant  Again  ttils  court 
ruled  that,  aasnmlng  the  conversations  were 
not  privileged.  It  was  unable  to  tell  whether 
or  not  the  court  erred  In  exdnding  the  evt 
Jence  because  it  was  not  stated  what  tluMe 
conversationa  were  so  as  to  show  their  ma- 
teriality. We  think  none  ot  these  cases  ore 
c<mtrolllng  here.  Nooe  of  them  Involved  the 
limiting  ot  ttie  number  ot  witnesses  a  party 
might  produce. 

While  it  was  not  stated  }nst  wtMt  the  two 
excluded  wltnesBes  would  testify  to  In  giving 
th^  Tendfms  of  how  the  accident  here  in 
question  happened,  it  was  stated  that  th^ 
were  eyewitnesses  to  the  accident,  viewing  it 
from  dlffierent  angles  than  it  was  viewed 
other  witnesses.  The  ronarks  of  the  learned 
trial  Judge  raidefs  it  plain  that  he  assomed. 
as  connsel  did,  that  the  testlnHXiy  of  these 
witnesses  would  be  oomjnteoit,  relevant,  and 
material  to  the  main  Issue  of  defendants  Cal- 
houn and  Oassar's  negl^oice.  In  other 
words,  It  dearly  appears  that  the  evidence 
was  not  excluded  hocause  It  was  inconqietent, 
Irrelevant,  or  Immaterial,  but  solely  because 
of  the  ruling  of  the  court  limiting  the  num- 
ber of  eyewltnfflses  to  the  acddoit  wbbdi 
might  be  produced  and  examined  In  bdialf  ot 
appellants.  We  are  cvmstralned  to  hold  that 
the  trial  court  erroneously  excluded  the  tes- 
timony of  these  witnesses.  The  law  tarnishes 
the  presnuuttion  that  this  was  to  appellants* 
prejudice. 

ConteutitHi  is  made  In  aiK>dlant8'  behalf 
touching  the  coords  giving  and  refusing  to 
give  requested  instzncUons  to  the  Jury.  The 
substance  ot  ooonsd's  comgdalnt  In  ttils  be- 
half is  that  the  instructions  as  given  were 
confusing,  due  to  the  trial  of  the  Issue  of 
damages  arising  upon  respimdeat  Uog^berg's 
claim  against  all  the  defendants  with  the 
issue  of  defendant  Calhoun's  claim  of  dam- 
age against  Gaasar,  in  that  tlie  court  did,not 
In  Its  instructions  distinguish  with  sufficient 
clearness  to  the  Jury  between  these  two  oon- 
troverslea.  The  requested  instructions  whicb 
were  refused,  it  Is  Insisted,  would  have  made 
this  matter  dear  to  the  Jury.  "VHiatever  er- 
ror there  may  have  been  in  this  regard  can* 
not  occur  upon  a  new  trial,  in  view  of  the 
fact  that  the  controversy  between  Calhoun 
and  Gassar  is  no  longer  an  <^en  on&  We 
therefore  deraa  It  unnecessary  to  notice  this 
contention. 

[9]  Another  contention  made  In  bebalf  ot 
appellant  Mrs.  Calhoun  seems  to  call  fOr  no- 
tice here.  In  view  of  our  condnslon  tbat  ap- 
pellants are  entitled  to  a  new  trial,  to  the 
end  that  It  be  not  repeated  upon  the  entry  ^ 
any  Judgment  wtiicb  may  be  rendered  in  r»- 
gpondent'a  favor  upcm  a  new  trial.  BoUi  the 
allegations  of  respondent  Mogelberg's  com- 
plaint and  the  evidence  given  upon  the  trial 
render  It  plain  that  wbatever  liability  Mm 
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'Calhotm  incurred  by  reaaon  Of  Uer  bnaband's. 
negligence  waa  only  against  her  as  a  member 
ot  Uie  community  coosisting  of  herself  and 
^efcudant  C.  B.  Oalhoim,  her  basband.  The 
-Jadgment  rendered  against  her;  read  literal- 
■l^i  aeema  to  rrader  her  aeparately  -liable,' 
KlDce  It  reads: 

"That  plaintiff  have  judgment  agauiat  R 
Calhoun  and  Mar;  I.  Oalhoan,  bw  vUe,  and 
Pacific  Ckiast  Casualty  Company,  a  corpraation, 
and  each  of  than.** 

Looking  to  the  record  as  a  wbol6,  we  are 
Inclined  to  believe  that  this  was  morft  a  mat- 
ter of  oTersUftat  on  the  part  of  the  d^ife  en- 
tering the  ^dgment  than  a  d^berate  act . 
of  the  court  We  notice  this  error  In  the. 
Judgment  to  the  aid  that  it  may  be  avoided  | 
at  Uie  condnslon  of  another  trial  shonld  ver-' 
diet  and  Jadgment  go  against  appellants  and 
the  showing  be  no  different  toachti%  Mrs. 
Calhoun's  communlly  and  separate  interests 
than  appears  in  this  record. 

We  conclude  that  appellants  Calhoun  and 
wife  and  Uia  castuilty' company  are  entitled, 
to  a  new  trial  as  against  platatlff  Mogelberg. 
It  Is  BO  ordered,  and  the  cause  Is  remanded 
to  the  trial  court  tor  further  proceedings  not 
inconsistent  with  the  vlemi  herein  expressed. 

MORRIS.  MOUNT,  and  HOLGOMB,  J3., 
concur. 

'  FUUUSRTON,  J. '  I  am  unable  to  concur 
in  the  foregoing  opinion  In  so  fiu*  as  It  or- 
ddn  a  dismissal  of  the  aiveftl  u  to  defend- 
ant Gassar.  The  appellants  serred  upon 
Oassar  and  filed  in  due  tUno  a  notice  of  ap- 
peal, and  entered  into  a  b«id  wUch  tb^ 
tboiuetat  perfected  th^  aweal  to  this  court. 
In  answer  to  the  motion  to  dismiss,  they 
have  asked  to  be  permitted  to  perfMt  the 
bond  npcai  such  terms  as  the  conrt  may  im- 
pose, It  tito  bond  is  deemed  InsuffldeDt  The 
request  the  majorl^  dailes,  because  It  con- 
siders the  txmd  given  in  effect  no  bmd,  since 
defendant  Gassar  Is  not  named  ther^  and 
'  this  althou^  it  is  cmoeded  apparently  that 
the  appellants  would  be  allowed  to  perfect 
the  bond  had  Gassar  been  so  named,  however 
defective  the  bond  ml^  otherwise  be.  In 
my  opinion  the  rule  applied  is  not  only  harsh 
■and  technical,  but  contrary  to  both  the  let- 
tar  and  the  qiiilt  of  the  section  of  the  stat- 
ute of  1915  quoted  In  the  ^tinion.  Rem. 
Cbde,  I  1730—8. 

On  the  merits  of  the  oontrovenr  I  ooocor 
with  the  majority. 


DAVIS  V.  SBAVBT.    (No.  18650.) 
(Sapreme  Conrt  of  Washington.  Feb.  17, 1917.) 

1.  SyXBCOTORa  AND  ADUINISTEATOBS  ^=931tHG) 

— DianiiBtJTiON— Decebe — OoNCLuaivinncss. 
After  final  distribution  it  must  b«  presumed 
Aat  the  decree  therefor  waa  duly  rendered,  and 
aoch  decree  bectanes  final  against  wie  suing  the 
execDtrix  for  acconntlBK,  claimliv  under  an  al- 


leged iinprobatefd  codidl  devis^g  plaintiff  Di<Hk- 
ey,  onless  facts  alleged  disclose  £raad  ot  the 
executrix  in  procuring  the  decree.' 

[Ed.  Note.--For  (fther  cases,  we  Bzeentors 
and  AdmfniBtratora.  Cent.  IMg.  1 1309.] 

2:  BXEduTOBs  Anb  AnmniSTBATOBS  O=>S15(0) 

>— DlSTRXBUnoH— DsOltEB^-CotXATBRAI.  AT- 
TA^. 

That  the  execatrix  failed  to  present  true 
facts  as  to  wl^o  was  entitled  to  property  on 
final  distribatl<»i  bearing  no  ground  for  set- 
ting aside  a  final  decree  reoderbd  on  due  no- 
tice, being  in  effect  a  .collateral  attack. 
•  [Ed.  Note.— -For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  1300.] 

3,  EXECUTOBB  AND  ADIUKISTBATOBB  ^:=931S('Q 

—Distbibdtioh—Dbc  BEET— Vacation. 
To  warrant  setting  aside  decree  for  final 
dlatribntioD,  rendered  on  due  notice,  fraud  al- 
leged (Ot  part  of  executrix  must  relate  to  pre- 
venting claimant  from  appearing  and  setting 
up  her  claim. 

[Ed.  Notfe— Fbr  other  cases,  see  Executors 
and  Admbustiaton,  Oent  Dig.  1 1306.]  ' 

4.  BxEctmnM  Aivb  AniniamtAnHts  «b»31B(9) 

— DiSTBIBTmOn— TBU8T8. 
Where  an  executrix  procured  decree  of  final 
distribution  to  herself  as  beneOciapy,  but  failed 
to  offo*  an  alleged  codidl  for  prorate,  tbe  bene- 
ficiary under  the  codicil  eoold  not  recover  frtMh 
her  on  the  theory  that  a  trust  was  raised  in 
.favor  of  such  beuefidary. 

[Ed.  Note.— For  other  cases,  .see  Executors 
and  Administrators,  CenL  Dig.  |  1309.] 

B.  Wnxs  «=»2e(0— "Wnx  Contkst"  —  Tnre 

roB  Bbinoino. 
Under -Rem.  Code  1915,  |  1807,  prodding 
for  will  contests  within  one  year  after  probate 
or  rejection,  where  final  decree  of  distribution 
under  will  was  made,  and  the  beneficiary  under 
an  allied  nnprobated  codidl  made  no  claim 
or  objecti<«  for  over  a  year,  her  suit  for  ac- 
counting waa  not  a  will  contest,  and  she  could 
have  no  relief. 

[Ed.  Note,— For  other  cases,  aee  Wills,  Cent. 
Dig.  fi§  600-606. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contest.] 

0.  ExBCTJTOBS  and  ADlCiniSTRATOBS  «=»316(4) 
— DECBBaC  OF  DlSTBXBunON  —  VACATION  — 

Time. 

Where  final  decree  of  distribution  under  will 
was  made,  and  benefldary  nnda  an  alleged  nn- 
probated codicil  made  no  claim  or  objection  for 
over  a  year,  such  beneficiary  had  no  standing 
under  Rem.  Code  1015,  S  466,  requiring  i>eti- 
tions  to  vacate  judgments  to  be  served  on  the 
adverse  party  within  one  year. 

[Ed.  Note.— For  other  cases,  see  ExecutCHW 
and  Administrators)  Cent.  Dig.  |  1306.] 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  Seavey, 
Judge; 

Suit  by  Maty  Davis  against  Unnle  D.  Sea- 
vey,  as  executrix  of  the  win  cf  'Debora  T. 
White,  deceased.  Judgment  dismissing  the 
Mil,  and  plaintiff  appeals.  Affirmed. 

C.  R.  Crouch  and  Lorenzo  M.  Cobb,  both 
of  Seattle,  for  appellant  Frank  P.  hewia,  of 
Seattle,  for  respondent, 

PARKER,  J.  Plaintiff,  Mary  Davis,  seeks 
an  accounting  for  and  recovery  of  funds 
which  ahe  claims  under  an  alleged  codicil 
to  tbe  will  of  D^ra  T.  White,  deceased,  the 
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d^endant  Unnle  D.  Seavey  being  executrix 
ot  the  will.  The  defendant's  demnmr  to 
the  plalutUTs  complaint  baTlng  been  sustain- 
ed by  the  superior  court,  and  the  plaintiff 
electing  to  not  plead  further,  judgment  of 
dismissal  was  rendered  denying  her  the  re- 
lief prayed  for,  fnnn  which  she  has  appeal- 
ed to  this  court. 

The  controlling  facts  aK>earing  from  the 
allegations  of  appellant's  complaint  may  be 
summarized  as  follows:  Debora  T.  White  In 
her  llfedme  executed  a  will  by  the  terms  of 
which  she  devised  and  bequeathed  all  of 
the  property  of  wbldb  she  might  die  seised 
to  respondent,  Llnnle  D.  Seavey.  her  niece, 
and  also  named  her  executrix  of  the  wllL 
Thereafter  Debora  T.  White  executed  a  codi- 
cil to  her  will  by  the  terms  of  which  she  be- 
queathed to  appellant,  her  nurse,  the  sum  of 
91,000.  Thereafter  Debora  T.  White  died. 
Thereafter  the  will,  but  not  the  codldl,  being 
duly  admitted  to  probate,  respondent  quail- 
fled  as  executrix,  administered  the  estate, 
and  In  due  course  filed  her  final  account  and 
petition  for  distribution,  resulting  In  final 
settlement  of  the  estate  and  decree  distribut- 
ing all  of  the  property  thereof  to  her  in  ac- 
cordance with  the  terms  of  the  will.  This, 
we  must  presume,  was  done  after  the  ex- 
piration of  the  year  for  the  presentation  of 
claims  of  creditors  of  the  estate  ani^  upon  due 
notice  as  prescribed  by  statute  relating  to 
settlement  of  estates  of  deceased  persons, 
since  the  only  allegation  Is  that  final  settle- 
ment and  distribution  was  had  resulting  in 
reqHHident  being  awarded  all  of  the  property 
of  the  estate.  From  the  allegations  of  the 
complaint  it  is  apparent  that  the  decree  of 
dlstrlbutlMi  was  rendered  in  the  latter  part 
of  the  year  1912,  thoni^  the  date  of  its  ren- 
dltloa  is  not  spedflcally  alleged.  The  al- 
leged codicil,  under  which  appellant  claims, 
was  never  admitted  to  pnAate,  and  was 
wholly  ignored  in  the  settlement  and  dis- 
tribution of  the  estate.  The  gist  at  appel- 
lant's ground  of  recovery,  In  so  Ult  as  she 
seeks  to  avoid  the  effect  of  the  decree  of  dis- 
tribution. Is  found  In  the  following  allega- 
tion oC  the  complaint: 

"^at  as  sucb  executrix  and  sole  benefidary 
defendant  came  into  possession  of  all  papers,  and 
other  property  of  said  testatrix,  and,  as  plain- 
tiff Is  Informed  and  believes,  into  possession  of 
the  aforementioned  codicil  to  said  will,  and  as 
plaintiff  is  informed  and  believes  and  therefore 
avers  as  a  fact,  did  suppress  the  said  codicil,  and 
did  not  inform  the  court  of  the  ezistenoe  there- 
of." 

It  Is  not  allied  when  appellant  first  learn- 
ed of  the  existence  of  the  codldl,  nor  Is  It  al- 
leged that  respondent  ever  said  or  did  any- 
thing which  led  appellant  to  believe  her 
claimed  rights  would  be  realized  by  re- 
spondent in  the  final  settlement  and  distribu- 
tion of  the  estate.  The  prayer  of  the  com- 
plaint Is  that  respondent  be  required  to  de- 
posit the  codicil  in  court  for  inspection,  and 
that  appellant  have  such  relief  as  may  ap- 
pear Jnst  and  equitable.   This  acti<m  was 


commenced  In  October,  1915,  over  two  years 
after  the  rendering  of  the  decree  of  distri- 
bution and  over  three  years  after  the  admit- 
ting of  the  will  to  probate.  The  allegations 
of  the  complaint  are  very  general  and  are 
wanting  somewhat  In  partlcnlarlty  and  ex- 
actness. We  have  in  this  summary  construed 
them  as  favorably  to  ai^llant's  claims  as 
their  language  will  admit  of. 

[1]  Since  we  must  proceed  upon  the  as- 
sumption that  the  decree  of  distribution  was 
regularly  rendered  upon  duly  publisbed  no- 
tice, it  seems  plain  under  our  repeated  de* 
cisions  that  the  decree  became  a  final  ad- 
judication as  against  appellant,  unless  the 
f&cts  alleged  disclose  fraud  on  the  part  of 
respondent  In  procuring  the  rendering  of 
the  decree  of  distribution.  In  re  Ostlund 
Estate,  57  Wash.  359,  106  Pac  1116,  135  Am. 
St.  Rep.  990 ;  In  re  Doane's  Estate,  61  Wash. 
303,  lie  Pac.  847;  Alaska  Banking,  etc.,  Co. 
T.  Noyes,  64  Wash.  672,  117  Pac.  492;  Mc- 
Dowell V.  Beckham,  72  W!ash.  224,  130  Pac. 
350;  Erobn  v.  Hlrsch,  81  Wash.  222,  142 
Pac.  647:  Meeker  t.  Waddle,  83  Wash.  828k  . 
145  Paa  967. 

[21  The  only  allegation  of  the  complaint 
which  In  any  way  su^ests  fraud  on  the 
part  of  respondent  is  that  she  as  executrix 
came  Into  possession  of  the  property  and 
papers  of  the  deceased,  including  the  alleged 
codicil,  and  that  she  did  not  make  known 
to  the  court  the  existence  of  the  codicil  in 
the  course  of  the  administration  of  the  es- 
tate. This  in  no  event  could  amount  to  any- 
thing more  than  an  allegation  that  respond- 
ent did  not  present  to  the  court  upon  the  final 
dlstribntiou  hearing  the  true  facts  touching 
the  question  of  who  Is  entitled  to  the  prop- 
erty as  distributee.  In  other  words,  this  Is 
nothing  more  than  an  effort  to  avoid  the  de- 
cree ot  distribution  as  a  final  adjudlcatloi 
because  of  the  presenting  of  false  proof 
touching  the  merits  of  the  quesUoa  of  who 
is  mtltled  to  the'  pnwerty  of  the  estate  as 
distribntee.  This  Is  not  ground  for  setting 
aside  a  final  decree  rendered  upon  due  no- 
tice as  this  decree  of  distribution  was  na- 
dered.  In  Mercer  t.  Waddle,  8S  Wash.  628^ 
145  Pa&  967,  a  similar  altiiatlon  was  pm* 
sented  in  that  the  only  ground  <tf  firaud  al- 
lied or  attempted  to  be  proven  was  that 
the  distribntee  folady  r^resented  that  tbe 
land  in  controversy  was  the  oonunnnity  prop- 
erty of  himself  and  his  deceased  wife,  wher^ 
as  In  truth  it  was  faer  separate  prcvert^. 
Holding  that  this  was  not  ground  for  avoid- 
ing tbe  decree  of  distribution.  Judge  Hol- 
comb,  speaking  for  the  court, .  observed: 

"If  decrees  were  to  be  set  aside  upon  the  mere 
ground  that  they  were  based  upon  perjured 
testimony,  decrees  might  never  become  oDal,  for 
the  decree  wbich  held  that  a  former  decree  was 
founded  upon  perjured  testimony  might  itself 
later  be  attacked  upon  the  ground  that  It  was 
procured  by  perjured  testimony,  and  so  on  ad 
infinitum."  Friedman  v.  Manley,  21  Wash.  676, 
59  I'ac.  490;  McDougall  v.  Walling.  21  Wash. 
478,  58  Pac.  669,  75  Am.  Sl  Bep.  SHO, 
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[S]  The  decisions  of  the  courts  are  mi1>- 
Btantlally  ttnanimous  In  support  of  tbte  view. 
We  have  noticed  that  appellant  was  not  pre- 
vented from  appearing  and  setting  np  her 
claim  dnrlng  the  course  of  the  administra- 
tion of  the  estate,  nor  npon  the  final  dlstrlbn- 
ttoo  hearing  nor  Induced  to  refrain  from  so 
doing,  by  any  word  or  act  of  respondent 
These  are  the  matters  to  which  alleged  frand 
mast  relate  in  order  to  be  available  In  avoid- 
ing the  final  efTect  of  a  decree  rendered  upon 
due  notice.  We  conclude  that  there  was  no 
cause  for  disturbing  the  decree  on  Qie  ground 
of  fraud. 

[4]  The  theory  that  ai^>eUant  is  entitled 
to  relief  upon  the  ground  that  respondent 
holds  the  distributed  property  In  trust  for 
her  to  the  extent  of  the  bequest  made  to 
her  in  the  alleged  codicil  is  equally  untena- 
ble. This  question,  In  substance,  was  re- 
viewed by  us  In  Krohn  v.  Hlrsch,  81  Wash. 
222,  142  Pac.  647,  where,  In  holding  a  trust 
did  not  arise  in  favor  of  such  a  claimant 
against  the  distributee  under  a  decree  of 
distributton,  we  said: 

"To  say  that  respondent  now  holds  any  part 
of  this  property  in  trust  for  Mattie  Krohn  is 
nothing  more  nor  less  than  saying  that  the 
questitm  of  who  was  oititled  to  take  the  prop- 
erty left  by  James  McCarthy  was  not  correctly 
determined  upon  the  merlte  by  the  superior 
court  upon  the  distribution  hearing,  and  that 
appellant  Mattie  Krohn  should  not  be  awarded 
a  new  trial  upon  that  question  more  than  one 
year  after  it  has  been  Boiemnly  adjudged  against 
her  and  all  the  world,  upon  due  notice.  As  be- 
tween respondent  and  appellant  Mattie  Krohn. 
that  was  an  adverse  proceeding.  To  us,  it  is  in- 
conceiTable  that  a  party  can  be  considered  as 
holding  in  trust  for  us  adversary  property  which 
has  been  awarded  to  bim  as  against  bis  adver- 
sary by  a  judgment  rendered  upon  due  notice 
in  a  proceeding  inatitnted  and  carried  on  for 
tiae  very  purpose  of  determining  the  claims  of 
each  as  against  the  other,  to  the  property  in- 
volved, In  the  absence  of  fraud,  or  some  fact  ex- 
trintiic  of  the  merits  of  the .  controversy  in  Is- 
sue, such  as  would  avoid  such  judgment." 

We  conclude  that  appellant  cannot  recov- 
er upon  tiie  trust  theory. 

[S]  It  seems  equally  plain  Chat  appellant 
cannot  Iiave  relief  upon  the  ground  that  this 
Is,  in  substance,  a  wUI  contest,  since  more 
than  one  year  expired  following  the  probate 
of  the  will  of  Debora  T.  White  before  the 
commencement  of  tbla  action.  Section  1307, 
Rem.  Code. 

[t]  Our  decision  in  Hortop  v.  Barto,  57 
Wash.  477,  486,  107  Pac.  191,.  135  Am.  St. 
Rep.  999,  eeema  dedatve  upon  thla  phase  of 
the  case.  Of  course,  appellant  has  no  stand- 
ing at  this  late  day  under  the  statutes  re- 
lating to  vacation  and  modification  of  judg- 
m«rts,  since  more  than  one  year  expired  fol- 
lowing the  rendition  of  the  decree  of  dis- 
tribution before  the  commencemoit  of  this 
action.   Section  466,  Rem.  Code. 

Mo  other  theory  haa  been  anggeated.  and 
we  can  conceive  of  none  upon  which  appel- 


lant can  be  awarded  rdlef  adkuttOng'alt  t3ie 
facts  i^eaded  by  her  to  be  tme. 
□Ae  Judgment  is  termed. 

MORBIS,  MOUNT.  HOLCOMB,  and  FUL- 
LBSTOM,  JJ.t  concur. 


DOBLE  et  al.  v.  STATE.    (No.  13720.) 
(Supreme  Court  of  Washington.  Feb.  17. 1917.) 

1.  JUDOUmr  «E9466  — fiQCXTABU  Beuet  — 

JUBISniOTION— COUBTS  OF  CO-OBOINATE  JU- 

BISDIcnoH. 
Notwithstanding  Rem.  Code  1915,  |  886, 
requiring  anits  agamst  tba  state  to  be  Iwoaght 
in  Thurston  oonnty.  tiie  superior  court  of 
Thurston  county  having  co-ordmate  jurisdiction 
with  the  superior  court  of  another  county,  did 
not  have  Jurisdiction  to  set  aside  a  decree  of  the 
lattv  declaring  an  esdieat  of  pnqierty  of  an 
alien  deoedeat  to  the  state. 

[Dd.  Not&— For  other  caMS,  aea  Jadsmsnt, 
Cent  Dig.  H  86<>-«62.] 

2.  Tbxatiks  «^8— Oonstbuotion  aitd  Opeba.- 
TiOK— RiGUTa  IN  Relax  Pbopebty. 

The  treaty  between  the  United  States  of 
America  and  the  United  Kingdom  of  Great 
Britain  and  Ireland,  ratified  July  28,  1900  (31 
Stat.  1930,  art.  1),  providing  that  on  the  death 
of  any  person  holding  real  property  within  the 
territories  of  one  of  the  contracting  parties 
where  such  real  property,  under  the  law  of  the 
land,  would  para  to  a  citisen  or  subject  of  tht 
other,  such  citizen  or  subject  shall  be  allowed 
three  years  in  which  to  sell  the  property,  does 
not  entitle  the  citizen  of  the'  foreign  country 
to  three  years  to  appear  in  the  courts  for  the 
settlement  of  the  estate,  but  merely  gives  that 
time  to  dispose  of  the  property  on  its  being  de- 
termined that  he  is  the  owner. 

[Ed.  Note.— For  other  cases,  see  Treaties, 
Cent  Dig.  8  IS.] 

8.  TBEATIES  <6=>8— CONSTBTICTION  AND  OPER- 
ATION—RiOBTS  IN  Real  Pbopebtt. 
Under  article  8  of  the  treaty  between  the 
United  States  and  the  United  Kingdom  oi 
Great  Britain  and  Ireland,  ratified  July  28. 
1000,  providing  that  In  case  of  the  death  of  any 
citisen  of  dther  country  without  having  known 
heirs,  the  local  authorities  shall  at  ouce  inform 
the  nearest  consular  officer  of  the  nation  to 
which  the  deceased  belonged,  the  remedy  for  the 
correction  of  a  judgment  escheating  land  mast 
be  sought  in  the  county  where  the  judgment  is 
rendered,  and  not  in  Thurston  county. 

[Eld.  Note.— For  other  cases,  see  l^eatles, 
Cent  Dig.  {  18.] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  D.  F.  Wright,  Judge. 

Action  by  William  Doble  and  others  against 
the  State  of  Washington.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  AlUrmed. 

J.  Henry  Denning,  of  Seattle,  and  George 
K.  Ford,  of  San  Francisco,  Cal.,  for  appel- 
lants. W.  V.  Tanner.  Atty.  Gen.,  and  Und- 
say  Lb  Tliompson,  of  Olymi^a.  for  the  State. 

MOUNT,  J.  Tbia  action  was  brought  In 
the  fiupejrlor  court  of  Thurston  county  to  de- 
clare void  a  decree  in  pnritiate  In  the  su- 
perior court  of  Whitman  county,  which  de- 
cree adjudged  an  escheatment  of  the  prop- 
erty of  Samuel  Doble,  deceased,  to  the  state. 


«s>Por  other  caiM  SM  same  toalc  and  KBT-NUHBER.  la  all  K«r-Numbered  DlKWts  and  ladeztt 
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and  also  to  dedare  the  state  a  trustee  for 
tbe  benefit  of  tbe  plaintUEs.  Tbe  state, 
through  Its  Attorney  General,  appeared  to 
the  amended  complaint,  and  filed  a  demurrer 
upon  two  grounds:  First,  that  the  court  bad 
no  Jnrisdlction  over  the  person  ot  the  defend- 
ant, or  of  the  subject-matter  of  the  action; 
and,  second,  that  tbe  complaint  did  not 
state  a  cause  of  action.  This  demurrer  was 
sustained,  and  the  plaintiffs  elected  to  stand 
npon  the  allegations  of  the  complaint.  The 
action  was  dismissed.  This  appeal  la  prose- 
cuted from  that  order. 

The  allegations  of  the  complaint  are  sum- 
marized by  the  appellants  substantially  as 
follows:  That,  on  tbe  3d  day  of  September, 
1011,  Samuel  Dobte,  who  was  a  natlTe  of 
England,  and  a  reddent  of  Whitman  county, 
in  this  state,  was  tbe  owner  of,  and  in  pos- 
sesslon  of,  certain  described  real  estate  and 
personal  property.  That,  on  the  date  stated, 
Samuel  Doble  died  in  Wldtman  county,  leav- 
ing the  appellants  as  bis  next  of  kin  and 
heirs  at  law.  That  his  estate  was  duly  ad- 
ministered upon  in  the  probate  court  of 
Whitman  county,  and  that  conrt,  on  the  17th 
day  of  May,  1913,  made  a  finding  that  Samuel 
Doble  died  without  heirs,  and  entered  a  de- 
cree, whereby  all  the  property  belong^Jig  to 
the  estate  of  Samuel  Doble  escheated  to  the 
state  of  Washii^ton.  That  the  appellants 
are  tbe  only  surviving  brother  and  sisters  of 
said  Samuel  Doble,  deceased,  and  are  cltl- 
aens  and  restdents  ot  England,  and  subjects 
of  the  United  Kingdom  of  Great  Britain  and 
Irdand,  and  entitled  to  the  protection  of  the 
laws  of  the  United  States,  and  of  the  state 
of  Washington,  and  all  treaties  existing  be- 
tween the  said  United  States  ot  America  and 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  are  entitled  to  the  possession 
of  all  of  the  proceeds  of  said  estate  of  Sam- 
uel Doble,  deceased.  That,  until  immediately 
prior  to  the  filing  of  tbe  complaint  In  this 
action,  the  appellante  had  no  knowledge  or 
information  of  the  death  of  said  Samuel  Do- 
ble, the  place  of  his  death,  or  the  fact  that 
he  left  an  estate  to  which  the  appellants  are 
heirs.  That  the  decree  of  escheatraent  in  the 
matter  of  tbe  estate  of  Samuel  Doble,  de- 
ceased, was  wrongful  and  unlawful  for  the 
reason  that  said  Samuel  Doble  did  not  die 
without  heirs.  That  said  decree  of  escheat- 
ment  was  wrongful  and  unlawful  for  the  rea- 
son that  said  proceedings  were  had,  and  said 
decree  entered,  without  any  notice  or  Infor- 
mation being  given  to  any  of  the  consular 
officers  or  other  representatives  of  the  Unit- 
ed Kingdom  of  Great  Britein  and  Ireland  of 
the  death  of  said  Samuel  Doble,  or  of  said 
proceedings,  as  required  by  the  provisions  of 
article  III  of  the  treaty  then  and  now  exist- 
ing between  tbe  United  Kingdom  of  Great 
Britain  and  Ireland  and  the  United  States 
of  America.  That  tbe  failure  to  give  such 
notice  or  information  resulted  In  causing  the 
appellante  to  be  ignorant  of  the  death  of 


Samuel  Doble,  and  of  tbe  said  proceedings 
of  escheatment,  thereby  depriving  the  appel- 
lants of  the  opportunity  to  appear  in  said 
proceedings  In  the  probate  (»urt  at  any  time. 
That  said  decree  ol|  escheatment  was  wrong- 
fully and  unlawfully  entered,  as  against 
these  ai^pellanta,  for  the  reason  that  it  was 
made  before  the  expiration  of  the  three 
years  from  the  death  of  Samuel  Doble,  de- 
ceased, all  In  vioilatlon  of  the  ri^te  of  the 
appellante,  as  guaranteed  by  articles  I  and 
II  ot  the  treaty  mentioned.  That  said  decree 
of  escheatment,  as  against  the  aiH>ellants,  is 
In  violation  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  Stetes,  in  that 
the  appellante  were  derived  of  their  prop- 
erty without  due  process  of  law,  because  no 
notice  of  any  kind  was  given  to  the  appel- 
lants. That  they  had  no  opportunity,  at  any 
time,  to  be  heard  in  said  proceedings,  or  to 
assert  their  rlghte  therein.  That  the  said 
decree  la  wrongful  and  unlawful  for  the 
further  reason  that  .the  appellants  claim  all 
the  rights,  prlvtleges,  and  beneflte  accorded 
to  tbe  citizens  or  sabjecte  ot  the  mpst  favor- 
ed nation,  as  provided  by  article  V  of  said 
treaty,  aiUl,  In  that  behalf,  the  appellante  al- 
lege that  they  are  entitled  to  their  rlghte  as 
such,  under  the  treaty  existing  between  the 
United  Stetes  ct  America  and  the  republic 
of  Switzerland,  proclaimed  November  0, 
1866,  and  particularly  under  and  by  virtue 
of  article  V  ot  said  treaty.  Further,  the  ap- 
pellante claim  th^  rlghte  under  and  by  vir- 
tue ot  article  XIZ  of  the  treaty  existing  be- 
tween the  United  Stetes  of  America  and  the 
republic  of  Colombia,  proclaimed  June  12, 
1848,  for  the  reason  that,  under  and  by  vir- 
tue of  said  treaties  between  the  United  Stetes 
of  America  and  tbe  republics  of  Swlteeriand 
and  Colombia,  it  Is  provided  that.  In  the  ab- 
sence of  heirs,  the  property  will  be  teken 
care  of  and  preserved  in  the  same  manner  as 
each  country  would  preserve  the  proiwrty  of 
a  native,  until  the  appellante  should  have 
time  to  teke  measures  for  possessing  them- 
selves of  their  inherltence.  That  all  of  the 
real  and  personal  property  described  in  the 
complaint  has  been,  since  sald_  decree  of  es- 
cheatment, and  now  is,  in  the  poesessloo, 
and  under  the  control  of  the  respondent  state, 
and  that  the  stete  has  received  certain  reuto. 
Issues,  and  profits  from  the  said  estete;  the 
amount  thereof  being  unknown  to  the  ap- 
pellante. « 

Tbe  treaty  between  the  United  States  of 
America  and  the  United  Kingdom  of  Great 
Britein  and  Ireland,  made  a  part  of  the 
complaint,  Is  as  follows: 

"  •         •         •         •         «  • 

"Article  I.  Wbere,  oa  the  death  of  any  perarai 
holding  real  pr(4>erty  (or  property  not  personal), 
within  the  territories  of  one  of  tbe  contracting 
parties,  such  real  property  would,  by  the  laws 
of  tbe  land,  pass  to  a  cituen  or  subject  of  the 
otber,  were  be  not  diaqoalified  by  the  laws  of 
the  country  where  such  real  property  is  site- 
ated,  such  dtisen  or  subject  shall  be  allowed  a 
term  of  three  yean  In  which  to  aeU  tbe  sainak 
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ttils  term  to  be  naBooalily  prtdonged  If  dream- 
stances  render  it  necessary,  and  to  withdraw  the 
proceeds  thereof,  without  restraint  or  interfer- 
oice,  and  ezemi^  from  any  sn«ftmlon,  probate 
or  admlniatradTe  duties  or  charges  other  than 
those  which  may  be  imposed  in  like  cases  uikui 
the  citizens  or  subjects  of  the  country  from 
which  such  proceeds  may  be  drawn. 

"Article  II.  The  dtlseDS  or  sobjects  of  eadi  of 
tiM  omtracting  parties  shall  have  fall  power  to 
dispose  of  their  personal  property  within  the 
territories  of  the  other,  by  testament,  donation, 
or  otherwise^  and  their  heirs,  legatees,  and  do- 
nees, being  citlsens  or  sabjects  of  the  other  con- 
tracting party,  whether  resident  or  nonresident, 
shall  succeed  to  their  said  personal  property, 
and  may  take  possession  thereof  either  by  them- 
selves or  hy  others  actliw  for  them,  and  dis- 
pose of  the  same  at  their  pleasare,  payit^  sach 
dntiefl  only  at  the  dUBma  or  subjects  of  the 
country  where  the  property  lies  shall  be  liable 
to  pay  in  like  cases. 

"Article  III.  In  case  of  the  death  of  any  dti- 
■eu  of  the  United  States  of  America  in  the  Unit- 
ed Kingdom  of  Great  Britain  and  Ireland,  or 
of  any  subject  of  her  Britannic  majesty  in  the 
United  States,  without  having  in  the  country  of 
his  decease  any  known  heirs  or  testamentary 
executors  by  him  appointed,  the  competent  lo- 
cal authorities  shall  at  once  inform  the  nearest 
consular  officer  of  the  nation  to  which  the  de- 
ceased person  belonged  of  the  drcumstance,  in 
order  that  the  necessary  information  may  be  im- 
mediately forwarded  to  persons  interested. 

"The  said  consular  officer  shall  have  the  right 
to  appear  personally  or  by  delegate  in  all  pro- 
ceedingB  on  behalf  of  the  absent  heirs  or  credi- 
tors, until  they  are  otherwise'  r^resented. 

"Article  IV.  The  Bt^iulatlons  of  the  present 
conTentl<ni  shall  not  be  applicable  to  any  of  the 
colonies  or  foreign  xKisaefunons  of  her  Britannic 
majesty  unless  nodce  to  that  effect  shall  have 
been  giTen,  on  behalf  of  any  such  colony  or  for- 
eign posseadoB  by  her  Britannic  majeab*s  rep- 
resentative at  Washington  to  the  United  States 
Secretary  of  State,  within  one  year  from  the 
date  of  the  exchange  of  the  ratifications  <^  the 
present  convention. 

*'It  is  understood  that  under  tiie  provislona. 
of  this  artide,  her  majesty  can  in  the  same 
manner  give  notice  of  adhesion  on  behalf  of  any 
British  protectorate  or  sphere  of  inflaence,  or 
on  behalf  of  the  Island  of  Cypras,  in  virtue  of 
the  convention  of  the  4th  of  June,  1S78,  between 
Great  Britain  and  Turkey. 

"The  provisiouB  of  this  convention  shall  ex- 
tend and  apply  to  any  territory  or  territories 
pertaining  to  w  occupied  and  governed  by  the 
tTnited  States  b^nd  the  seas.  oiUy  upon  no- 
tice to  that  elfeet  bdng  given  by  tiie  representa- 
tive of  the  United  States  at  London,  by  direction 
of  the  treaty  making  power  of  the  United 
States. 

"Article  V.  In  all  that  concerns  the  right  of 
disposing  of  every  kind  of  property,  real  or  per- 
sonal, citizens  or  subjects  of  each  of  the  high 
contracting  parties  shall  in  the  dominions  of  the 
other  enjoy  the  rights  which  are  or  may  be  ac* 
corded  to  the  citizens  or  sabjeeti  odt  the  most  fa- 
vored nation.  •  •  ♦ " 

The  other  artldes  of  the  treaty  have  ref- 
erence to  when  it  shall  take  effect,  and  the 
method  of  termination  and  ratlflcatioD.  This 
treaty  was  ratified  July  28, 1900,  and  may  be 
found  in  United  States  Statutes,  vol.  31,  p. 
1039  ;   7  Federal  Statutes.  Annotated.  016. 

It  will  be  noticed  from  this  statement  of 
tbe  allegations  of  the  complaint,  which  are 
admitted  to  be  true  for  tbe  purposes  of  the 
dounrrer,  that  the  estate  of  Samuel  Doble, 
deceased,  was  administered  npon  by  the  an- 


PMlor  ooort  <rf  the  state  <tf  WasUnstoo,  for 
Whitman  county;  and  that,  cm  tbe  17th  day 
ot  Uay,  iSlS,  a  decree  of  settlement  and  dls- 
tributloo  and  eecheatment  of  said  estate 
was  made,  the  court  finding  that  Samuel 
Doble  left  no  b^rs.  This  actlcm  was  began 
In  Hmrattm  county  oa  the  Ist  day  of  8e^ 
tember,  1914.  Tbe  superior  coort  ot  Thurs- 
ton conn^  is  a  court  of  co-ordinate  Juris- 
diction with  the  superior  coort  of  Whitman 
county.  The  appelUuits  In  tbla  case  are  see- 
ing to  dedare  null  and  vtAA,  In  the  superior 
court  of  Thurston  county,  a  decree  of  tlie 
superior  court  of  Whitman  county  In  tha 
matter  of  the  estate  of  Samuel  Doble,  de- 
ceased, and  also  to  declare  the  state,  by  rea- 
son of  the  escheatment,  a  trustee  of  the  prop- 
erty for  the  ^ppdlants.  The  ai^tellants 
a^e  at  lengtb  in  thdr  brief  that  the  treaties 
referred  to  are  tbe  supreme  law  of  tbe  land, 
and  tbat  the  atatntes  of  this  state  In  con- 
flict tlierewltb  must  give  way  to  those  trea- 
ties. Tbe  Attorney  General  concedes  this 
point,  and  argues  that  the  superior  court  of 
Thurstmi  county  has  no  Jurisdiction  over 
tbe  subject-matter  of  the  action.  It  Is  con< 
ceded  that,  under  the  laws  of  this  state,  the 
state  can  only  be  sued  in  Thurston  county. 
Bern.  Code  1915,  {  866.  But  this  court  has 
beld  that  where  property  Is  adjudged  by  a 
decree  of  the  probate  court  to  a  persfm.  such 
person  cannot  be  sued  as  a  trustee  of  tbe 
property. 

In  Davis  T.  Seavey,  183  Pnc  86,  we  said: 
"The  theory  that  aintdlant  is  entitled  to  »• 

lief  upon  the  ground  that  resptmdent  holds  the 
distributed  property  in  trust  for  her  to  the  ex- 
tent of  the  bequest  made  to  her  in  the  alleged 
codicil  is  equally  nntenaUe.  This  question,  in 
substance,  was  reviewed  by  us  in  Krohn  t. 
Hirsch,  81  Wash.  222  [142  Pac  647],  where  In 
holdmg  a  trust  did  not  arise  In  favor  of  siirh  a 
claimant  against  the  dLstribntee  under  a  decree 
of  distribution,  we  said:  'To  say  that  resptmdent 
now  holds  any  part  of  this  property  in  trust 
for  Mattie  Krohn  Is  nothing  more  nor  less  than 
saying  that  tbe  question  of  who  was  entitled  to 
take  the  property  left  by  James  McOartiiy  was 
not  correctly  determined  apon  the  merits  by  tlie 
superior  court  upon  the  distribution  hearing,  and 
that  appellant  Mattie  Erohn  diould  now  be 
awarded  a  new  trial  apon  that  question  more 
than  <Hie  year  after  it  has  been  solemnly  ad- 
judged against  her  and  all  tbe  w(»ld,  upon  due 
notice.  As  between  respondent  and  appellant 
Mattie  Krohn,  that  was  an  adverse  proceeding. 
To  us,  it  is  inconceivable  that  a  party  can  be 
considered  as  holding  in  trust  for  his  adversary 
pro|)erty  which  has  been  awarded  to  him  as 
agamst  his  adversary  by  a  judgment  rendered 
apon  dne  notice  In  a  proceeding  Instituted  and 
carried  on  for  the  very  purpose  of  determining 
the  claims  of  each  aa  against  the  other,  to  tbe 
property  involved,  in  the  absence  of  fraud,  or 
some  fact  extrinsic  of  the  merits  of  the  contro* 
ver^y  in  issue,  such  as  would  avoid  such  Judg- 
ment' We  condude  that  appdlaut  cannot 
recover  npni  the  trust  theory." 

[1]  We  are  also  of  the  t^tnicm  that  tbe 
trial  court  was  right  In  mutainlng  tbe  de- 
murrer upon  the  ground  that  tlte  superior 
oonrt  ot  ninrston  oonntr*  being  a  court  of 
co-(»dlnate  Jurisdiction  with  the  supoior 
court  of  Whitman  county,  did  not  have  Juils- 
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dlcUon  to  set  aidde  a  decree  of  t&e  superior 
.  court  of  Whlbnan  county.  This  court  has 
lield  tbat  a  decree  of  a  probate  court,  dis- 
tributing an  estate,  la  btndlng  upon  the  world 
until  set  aside  In  a  direct  proceeding,  and 
cannot  be  attacked  In  a  collateral  proceedlnR 
except  for  fraud  In  Its  procurine,  or  want 
of  Jurisdiction  appearing  upcm  the  face  of 
the  record.  In  re  Ostlund^  Estate,  67  Wash. 
3S9,  106  Pac.  1116,  185  Am.  St  Rep.  900; 
Alaska  Banking  &  Safie  Deposit  Company  t. 
N<^.  64  Wash.  672,  117  Paa  492;  In  re 
B^'s  Estate.  70  Wash.  488.  127  Pac.  100; 
McDowell  r.  Beckham.  72  Wash.  224,  190 
Pac.  800;  Bayer  t.  Bayer,  88  Wash.  480, 
145  Pac.  438-  In  ttie  last-named  case  we 
said,  at  page  437  of  83  Wash.,  at  page  486  of 
145  Pac:: 

*Tbe  Judgment  or  decree  of  a  court  of  compe- 
tent Jurisdiction  cannot  be  Bet  aside  by  a  court 
of  co-ordinate  jurisdiction.  Case  Threabing 
Machine  Co.  v.  Sires,  21  Waah.  322,  58  Pac. 
209.  'The  power  to  vacate  judgments  is  an  en- 
tirely different  matter  from  tbe  power  to  re- 
verse jadgments.  It  ia  a  power  inherent  in  and 
to  be  exercised  by  the  court  which  rendered  the 
judgment,  and  to  that  court  and  no  other  the 
application  to  set  aside  the  judgment  should  be 
made.  As  between  courts  of  co-ordinate  juris- 
diction, Buch  as  two  county  courts  or  circuit 
courts  of  the  same  state,  the  rule  is  that  neither 
has  power  to  vacate  or  set  aside  a  judgment  ren- 
dered by  the  other  which  is  not  void  upon  its 
face;  relief  moat  be  sought  in  the  court  where 
tiie  judgment  was  entered.' " 

The  appellants,  in  their  brief,  state  that 
tbey  do  not  seek  to  attack  the  jurisdiction 
of  the  probate  court  of  Whitman  county, 
nor  do  they  object  to  the  decree  in  .the  pro- 
bate proceedings,  except  that  the  decree  Is 
<Hie  ct  distribution  and  escheatment  of  the 
property  to  the  state  upon  the  erroneous  as- 
sumption that  Samuel  Doble  died  without 
heirs.  They  concede,  therefore,  that  the  su- 
perior court  of  Whitman  county  had  Jurisdic- 
tion of  the  estate,  and  to  determine  who  were 
the  bclrs  of  Siimuel  Doble,  deceased,  and  de- 
termined that  Samuel  Doble  died  without 
heirs.  That  was  a  part  of  the  decree.  If 
the  superior  court  of  Whitman  county  had 
Jurisdiction  to  determine  that  fact,  that 
determination  Is  binding  upon  other  superior 
courts  of  cohordinata  jurisdiction  In  this 
state.  It  will  not  do  to  say  that  one  superior 
court  may  determine  that  another  superior 
court  of  co-ordinate  jurisdiction  has  deter- 
mined facts  wrongfully.  The  relief  must  be 
found  and  obtained  In  the  court  committing 
the  error,  If  any  error  was  committed. 

[2]  It  is  Insisted  by  the  appellants  that  un- 
der article  1  of  the  treaty  hereinabove  quot- 
ed, the  appellants  had  three  years  lu  which 
to  appear  in  that  court.  We  think  the  treaty 
does  not  so  provide.  It  simply  provides  tbat, 
on  the  death  of  any  person  holding  real  prop- 
erty within  the  territories  of  one  of  the  con- 
tracting parties,  where  such  real  property, 
under  the  law  of  thei  land,  would  pa^  to  a 
dtlzeu  or  subject  of  the  other,  then  such 


citizen  or'  subject  sball  be  anowed  a  term  ot 
three  years  In  whlcb  to  sell  tbe  property.  As 
applied  to  this  oaae,  it  the  auperiw  court  of 
Whitman  county  had  detomlned  that  Samuel 
Doble,  deceased,  was  a  dtliun  of  England, 
and  tbat  the  estate  was  the  property  of  his 
brother  and  slaters,  the  appellants  faere,  then 
these  appellants  have  three  yean  thereafter 
to  dispose  of  tbe  property.  That  Is  the  ex- 
tent of  Uie  article. 

The  next  article  provides  that  the  citizens 
of  eadi  of  tbe  contracting  parties  may  dis- 
pose of  their  personal  property,  wiHiin  the 
territories  of  the  other,  the  sanre  as  citizens, 
and  subject  to  the  same  laws  as  dtlaena. 

[3]  Article  III  provides  tbat  In  case  of  the 
death  of  any  dtlzen  of  tbe  United  Kingdom 
in  the  United  States,  without  having  known 
heirs,  the  local  authraities  sball  at  (nice  in- 
form tbe  nearest  consalar  offlcra-  of  the  na- 
tion to  which  the  deceased  belonged.  If  thbi 
artlde  means  tliat  It  was  the  duty  of  the 
executor  of  the  estate  of  Samud  Doble,  de- 
ceased, to  take  notice  of  tbe  fact  tbat  be  was 
a  subject  of  Great  Britain,  and  to  notl^  the 
consular  officers  of  Great  Britain  of  bis 
death,  and  no  notice  was  given,  then  it  may 
be  held  that  the  superior  court  of  Whitman 
county  did  not  have  Jurisdiction  to  enter  an 
order  of  escheatment  This  treaty  clearly 
did  not  undertake  to  change  the  rule  of  de- 
sert in  dther  country,  or  to  put  subjects  of 
dther  nation  upon  a  different  basis  of  inlier- 
itance  than  the  laws  of  each  nation  required 
of  its  own  citizens,  but  even  if  It  did,  the 
remedy  of  these  appellants  is  the  same  In 
any  event,  and  must  be  sought  In  the  superior 
court  of  Whitman  county,  and  not  In  a  court 
of  co-ordinate  jurisdiction  of  some  other 
county.  If  the  superior  court  of  Whitman 
county  has  erred  In  finding  that  Samuel  Do* 
ble  died  without  heirs,  and  in  making  Its 
decree  of  distribution,  the  error,  if  it  may  be 
corrected,  must  be  corrected  in  that  court  or 
by  appeal  therefrom.  Under  the  authoritlM 
hereinat)ove  cited,  the  error  may  not  be  cor- 
rected in  any  other  court.  We  are  satisfied, 
therefore,  that  the  trial  court  properly  sus- 
tained the  demurrer  upcm  the  ground  that  the 
superior  court  of  Thurston  county  did  not 
have  jurisdiction  of  the  subject-matter  oi  tbe 
action. 

For  that  reastm  the  Judgment  must  be  af- 
firmed. 

ELI.IS,  O.  J.,  and  PABKEB,  HOLCOMB. 
and  FUIiLBBTON,  33.,  etmciir. 


BUUiFROG.  GOM)FIEr.,D  H.  CO.  v.  JOR- 
DAN. State  Secretary.         A.  4631.) 
(Supreme  Court  of  California.   Feb^  2,  1917.) 

Railboads  ^3»33<1)  —  Liceksb  Fbes— "Do- 
ing Intrastate  Business." 
Where  a  railroad  was  operated  wholly  with- 
in another  state,  but  its  genoul  offices  were  lo- 
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cated  and  all  buEtness  conducted  in  thin  stete. 
held,  that  it  WEB  "doing  ijitrastate  basinesa*^ 
within  the  state  and  was  liable  for  the  license 
tax  prescribed  in  sucfa  cases  by  St.  1015,  p.  422. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  70. 

For  other  de&nitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Buainess.] 

In  Bank.  Application  for  writ  of  mandate 
bj  the  Bullfrog,  Ootdfleld  RaUroad  Oompany 
against  Frank  O.  Jordan,  Secretary  of  State 
of  the  State  of  California.  Writ  dischargedL 

C.  O.  Whlttemore,  of  Los  Angeles,  for  pe- 
titioner. V.  S.  Webb,  Atty.  Gen.,  and  Ray- 
mond Benjamin,  of  San  Francisco,  for  re- 
spondfint. 

HBN3HAW,  J.  Petitioner,  a  railroad  cor- 
poratioD,  organized  and  existing  under  the 
laws  of  the  state  of  Nevada,  made  tender  to 
respondent,  Secretary  of  State  of  the  state 
of  California,  and  ofiTered  for  filing  in  the 
office  of  that  official  a  certified  copy  of  Its 
artldes  ot  incorporation,  and  a  certified  copy 
of  a  resolution  of  its  ^ard  of  directors  des- 
Ignattng  an  agent  fo:t  the  state  of  California 
upon  whom  process  Issued  out  of  the  courts 
ot  this  state  might  be  served,  and  with  these 
P&I)ers  tendered  the  fee  of  (75  as  a  prereq- 
ni^te  to  such  filing  Respondent  refused  to 
accept  and  file  the  papers  until,  in  addition, 
petitioner  paid  the  license  tax  contemplated 
by  the  statute  adopted  In  1015  (Stats.  1915, 
c.  190).  PetlUooer  then  sued  for  and  obtain- 
ed this  altematlTe  writ  of  mandate. 

The  facta  are  not  in  controversy.  The  sln- 
0e  question  presented  Is  the  legal  one  wheth- 
er or  not,  under  those  facts,  petitioner  should 
be  called  lywn  to  pay  this  additional  licaise 
tax.  The  petitioner  owns  and  operates  a 
steam  railroad  which  begins  and  ends  entire- 
ly within  the  state  of  Nevada.  In  the  city  of 
Los  Aisles,  state  of  California,  It  maintains 
the  general  offices  of  Its  company.  At  these 
offices  directo»'  meetings  are  held,  the  books, 
records,  and  accounts  of  the  business  of  the 
ooiporation  are  kept,  all  of  its  general  cleri- 
cal work  Is  performed,  all  vouchers  and 
checks  in  payment  of  Its  Ulls,  wages,  and 
salaries  are  prepared  and  Issued.  All  mon- 
^s  earned  in  the  operation  of  Its  railroad 
are  there  received  and  deposited  in  the  hanks 
of  Los  Angeles,  and  all  dlsbursonoitB  are 
made  by  checks  and  drafts  Issued  from  these 
general  offices  In  that  dty.  In  that  dty  also 
la  the  purchasing  department  of  the  company, 
where  Its  fuel  <^  and  other  snppUes  and  ma- 
terial necessaxy  for  use  in  the  operation  of 
ite  railroad  are  purdiaaed  and  transported 
from  California  Into  Nevada.  The  conduct 
and  policy  of  the  road  Is  controlled  from 
these  California  offices,  though  the  physical 
operation  of  the  road  itself  Is  of  necessity  in- 
trusted to  SQperintendmts  and  their  subordi- 
nates located  in  the  state  of  Nevada. 

Section  1  of  the  act  of  1916  above  referred 
to  reqidres  a  filing  by  this  corporaticm  with 
the  Secretary  of  State  ot  a  cqi^  of  its  arO- 


des  of  incozporatlc^i,  and  exacts  a  fee  for 
this  filing.  These  were  the  papers  and  this 
the  fee  which  petitioner  tendered.  Section  8 
of  the  same  act  farther  provides  that  no  cor- 
poration, domestic  or  fOrdgn,  "shall  do  cr  atr 
tenvt  to  do  any  Intrastate  business  within 
this  state  •  •  •  vrtthout  a  stete  license 
therefor."  Section  4  requires  every  corpora- 
ti(m  "now  doing  Intrastate  business  within 
this  state,  or  which  shall  hereafter  engage 
in  Intrastate  business  In  this  state,  to  procure 
annually  from  the  Secretary  of  State  a  li- 
cense authorising  the  transaction  of  such 
buslnesB  In  this  statei,  and  to  pay  therefor 
the  license  tax  prescribed  herein."  This  Is 
the  tax  whidi  petitioner  has  refused  to  pay, 
and  this  is  the  tax  wlfSiout  the  payment  of 
which  the  Secretary  of  State  has  refused  to 
accept  for  filing  the  tendered  papers. 

The  one  legal  question  presented  is  wheth- 
er under  these  admitted  facta  the  corpora- 
tion petitioner  was  "doing  intrastate  busi- 
ness" within  the  meaning  of  our  statute.  We 
are  fully  satisfied  that  it  was.  The  facts 
here  admitted  differentiate  this  case  entirely 
from  cases  like  Gfeneral  Conference  of  Free 
BapUsts  V.  Berkey,  158  Cal.  466, 105  Pac.  411, 
where  a  single  act  by  a  rell^ous  incorpora- 
tion in  selling  its  land  was  held  to  be  the 
mere  exercise  of  power  and  not  the  transac- 
tion of  business  as  contemplated  by  our  law ; 
and  Caesar  v.  Capell  (C.  C.)  83  Fed.  403, 
where  it  was  held  that  a  foreign  corporation 
which  had  not  complied  with  the  statutes  of 
Teimessee  by  filing  its  dmrter  could  n^  suc- 
cessfully be  charged  with  doing  business  in 
Tennessee  In  making  a  single  loan  of  money 
to  a  citizen  of  that  state.  And  equally  do 
these  facts  differentiate  this  case  from  those 
like  Bertin  &  Lepori  v.  Mattlson,  60  Or.  470, 
130  Pac.  330,  where  the  mere  taking  of  or- 
ders through  a  traveling  salesman  within  the 
state,  subject  to  the  acceptance  by  the  corpo- 
ration at  its  home  office,  was  held  not  to  be 
the  transaction  of  business  within  the  mean- 
ing of  the  Oregon  statute ;  and  Fuller  v.  Al- 
len (Okl.)  148  Pac.  1008,  wher«  but  a  single 
act  of  business  had  been  done  and  It  was  de- 
dared  that  the  phrase  "doing  business"  as 
employed  in  the  statute  contemplated  the 
"doing  a  series  of  acts  to  secure  a  livelihood, 
profit  or  pleasure" ;  and  Cockbum  v.  Kin- 
sley* 25  Colo.  App.  89,  135  Pac.  1112,  where 
a  foreign  corporation  operated  a  mine  in 
Mexico  and  borrowed  money  in  Colorado  to 
pay  its  landlord  In  Mexico,  and  all  else  that 
was  done  by  the  corporation  In  Colorado  was 
the  issuance  of  some  stock  to  a  nonresident 
and  the  causing  to  be  printed  by  the  treas- 
urer of  letter  heads  designating  the  main  of- 
fice of  the  corporation  at  a  place  In  the  state. 
More  nearly  akin  to  the  facts  In  the  present 
case  are  the  Illlaote  cases,  Bradbury  v.  Wau- 
kegan  &  Washington  M.  A  S.  Co.,  118  IlL 
App.  600,  and  Mandel  t.  Swan  Land  &  Cattle 
Co.,  154  111.  177,  40  N.  B.  462,  27  L.  B.  A.  318. 
46  Am.  St  Rep.  124.    In  the  first  of  these 
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cases  tbe  conrt  seems  to  construe  Its  statote 
toadilng  "doing  bnslneatf'  as  meaning  tiie 
doing  diiecUy  of  the  prlmarr  trasdness  txa 
wUdi  tbe  corporation  was  organized,  l^ns, 
If  it  be  a  mannfttctnring  corporatioQ,  the 
manafactnrlng  mnst  be  done  within  the 
state;  U  a  mining  offporatlon,  the  mining 
must  Iw  done  within  Uie  state;  if  a  railroad 
corporation,  tbe  raltroad  must  be  operated 
within  tbe  state,  herrin  the  coart  saying: 

"Opening  an  office  in  Wankegan  and  placing 
■  BOfe  and  iome  office  fomfture  therein  for  the 
convenience  and  use  of  tbe  secretary  and  treas- 
urer where  he  issued  certificates  of  stock,  kept 
the  hooka,  and  the  htddings  of  directors'  meetini^ 
there,  together  with  the  other  acts  charged  to 
have  been  done  in  Lake  county,  bear  no  re- 
semblEQce  to  Uie  powers  and  c^jects  of  this 
corporation,  as  set  forth  in  the  articles  of  in- 
corporation. There  is  no  pretense  that  the  com- 
pany owned  any  mining  properties  in  thia  state, 
or  uiet  it  was  doing  a  mininx  or  smelting  bosi- 
nesa  here.  All  of  its  minins  properties  were  in 
the  state  of  Washington  and  not  in  Illinois." 

Similar  in  vBtect,  thovgb  iuvotTing  the  coa- 
sideratlon  of  an  entirely  different  qnestioa, 
is  Oie  other  nunolfl  ease,  where  tt  is  declar- 
ed that: 

"nie  atatnte,  by  tbe  tenn  'doin;  bnalneas,* 
has  reference  to  tbe  business  for  whidi  the  cor- 
poration waa  organized,  and  not  to  the  form 
of  its  by-laws  with  reference  to  its  relatioDS  to 
its  own  members,  or  a  resort  to  tbe  courts  <^  this 
state  to  recover  a  contract  liability." 

In  tbe  case  at  bar  the  business  transacted 
In  this  state  was  both  contlnuons  and  vital 
to  the  well-being  of  the  corporation.  It  could 
no  ^re  succesBfulIy  operate  Its  business 
wltbout  doing  somewhere  what  It  was  doing 
In  CflMfomia  than  It  could  successfully  oper- 
ate Its  business  without  actually  running  Its 
railroad.  Much  more  closely  In  point  are 
such  familiar  cases  as  People  v.  Horn  Silver 
Mining  Co.,  105  N.  T.  77.  11  N.  El  155.  and 
Baltic  Mining  Co.  v.  Massachusetts,  and  the 
S.  S.  White  Dental  Co.  v.  Massachusetts,  231 
U.  S.  68,  34  Sup.  Ot  15,  68  Lu  Ed.  127,  where 
are  affirmed  the  decisions  of  tbe  Supreme 
Court  of  Massachusetts  in  the  same  cases 
<207  Mass.  381,  93  N.  B.  831 ;  212  Mass.  35. 
98  N.  EX  1056,  Ann.  Cas.  1913C,  803) ;  wfalle 
almost  precisely  In  the  point  are  Slelcher  v. 
Pullman  Co.  (a  C.)  170  Fed.  365,  where  It  Is 
declared  that  a  foreign  railroad  corporation 
which  maintains  offices  In  New  York  and 
there  employs  freight  and  passenger  agents 
to  solicit  business,  which  also  holds  directors'" 
meetings,  disburses  dividends,  and  keeps  an 
office  for  the  transfer  of  Its  stock  there,  with 
an  assistant  secretary,  Is  doing  some  substan- 
tial business  in  tbe  state,  though  that  par- 
ticular railroad,  the  Chicago,  Burlington  & 
Qnincy,  had  no  trackage  within  the  state  of 
New  York,  and  Stegall  t.  American  Pigment 
*  Ohemlcal  Co.,  160  Mo.  App.  261.  180  S.  W. 
144,  where  a  forrign  corporation  owned  a 
manufacturing  plant  la  Illinois,  but  pie  di- 
rectors' meetings  were  held  in  Hlssoarl,  the 
executlTe  management  was  there  conducted 


and  its  funds  kept,'  and  it  was  hcAd  that  sncb 
corporation  was  doing  busing  in  Missouri. 

It  la  manifest  that  the  Secretary  of  State 
was  Jostlfled  in  his  refusal  to  accept  the 
proffered  papers  without  inyment  of  the  li- 
cense tax,  and'  Uw  wsSt  is  thereftoe*  dis- 
diaiged. 

We  concur:  ANGELLCKTri,  O.  3. ;  SHAW, 
J.;  LOmOAN,  J.;  SLOSS,  3.;  MBLVIN,  J.; 
LAWIiOB,  J. 


LEWIS  T.  LEWIS.    (S.  F.  7860.) 
(Supreme  Court  of  California.    Jan.  31,  1917.) 

1.  DivoBCB  «s=9308— Decbke— PowEB  TO  Mon- 
jrt. 

Under  CSr.  Code,  {  138,  providing  a  court 
granting  a  divorce  may  momfy  Its  Judgment 
at  any  time  during  the  minority  of  cluldren  ol 
the  marriage,  by  providing  for  tbelr  custody, 
edncatdoD  and  support,  the  Judgment  may  be 
modifled,  though  It  did  not  expressly  reserve 
power  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Divome, 
Cent.  Dig.  ||  801,  802.] 

2.  Divorce  €=:>306— Cu^todt  abd  SllFfOBT 
OF  Children— STATrnEs. 

Under  Civ.  Code.  »  137,  138,  196,  199,  208. 
206,  as  to  custody  and  support  of  dilldren,  etc, 
when  there  has  been  a  decree  of  divorce,  veetr 
ing  the  custody  of  minor  children  in  the  mother, 
the  father  is  under  no  obligation  to  provide  for 
such  children  any  support  or  education  beyond 
that  which  may  be  directed  by  the  court  grant- 
ing the  divorce,  either  In  its  decree  or  by  sub- 
sequent modificatiML 

[Ed.  Note.— For  other  cases,  see  DivOTce, 
Cent  Dig.  !8  801,  802.1 

3.  DlTOKCE  «=»30ft— DUTT  0»  VaTIIBB  TO  StW- 

POBT  Child.  t: 
C^v.  Code,  IS  106,  207.  confining  the  declai> 
ed  duty  of  support  of  his  or  her  child  to  the  par- 
ent entitled  to.  tbe  diild's  custody,  apply  only  in 
the  absence  of  any  order  for  the  child's  sup- 
port in  a  divorce  action,  or  for  maintenance  or 
control  of  tbe  child  without  divorce  under  OIt. 
Code,  H  137,  199. 

[Ed.  Note.— For  athw  cases,  see  Div««e. 
Cent.  Dig.  H  802.] 

4.  DivoBCE  <&=380&— Duty  or  Divorced  Fa- 

TBKB  TO  SUFPOBT  CHILD  NOT  IN  HiS  CPS- 
TODT. 

Where  a  divwce  decree  gave  a  dhlld's  cos- 
tody  to  her  mother  and  made  Inadequate  pro- 
vimon  for  her  8upp<^  and  maintenance,  tbe 
retii^y_of.  tbe  cluId..,to  compel  father  to 
contribute  adequately  to  lier  suppOTt"  was  not 
by  action  by  her  guardian  ad  litem  against  the 
father,  but  by  proceeding  in  the  original  divorce 
suit  to  modify  the  decree  to  provide  for  such 
support  under  C^v.  Code,  i  138,  aUowiog  such 
modification. 

[Ed.  Note.— For  other  csMs,  see  DivoHce, 
Cent  Dig.  i  808.] 

K.  DrroBCE  «=a800— Sotpobt  of  Obild— Mod- 

inOATXON  OF  DEOBEB— AOREEUENT. 
The  right  of  a  child  to  have  divorce  decree 
modified  under  Civ.  Code,  {  138,  to  enforce  its 

E roper  support  by  divorced  father  could  not  be 
arred  by  prior  stipulation  or  agreement  of  the 
mother  that  she  would  not  aak  further  allow- 
ance for  the  child,  for  the  exenase  of  the  stat- 
utory authority  so  to  modi^  the  decree  could 
not  be  limited  or  abridged  by  Ihe  parties. 

[Ed.  Note.— For  dthtr  cases,  see  Divorce, 
Cent.  Dig.  8  803.] 
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6.  DiTORCE  4=9309— Suppovr  or  Child— Mod< 
nrcATton  ov  ^^irnr— "Tii*m— f— *" or 

CniLD. 

Such  modification  of  the  diTorce  decree  In  the 
interest  of  the  child  might  be  ordered  on  appli- 
cation of  the  mother  heraelf,  notwitiutanmng 
her  prior  aneement  that  the  father  riionld  not 
be  required  to  ctoitribute  further. 
_  \Bd.  Mote^For  other  caaea,  aee  SlTonw, 
dent.  Dig.  I  608.} 

7.  DtvoRoa  «e»300— SiTFPon  or  Child— Hod- 
mcATioH  or  DBCxn—BiFSBnitTAnoir  or 
Child. 

In  case  the  ebild's  mother  shonld  fail  to 
act  for  her  in  each  proceeding,  the  court's  pow- 
er might  be  invoked  by  a  propw  representatiTe 
vi  the  cUtld  or  axmiaed  1)7  tiio  eonrt  o£  it*  own 

motion. 

[Ed.  Note.— BV»  aUiep  caaeni  aei  Dimnw, 

Cent.  Dig.  S  803.] 

In  Bank.  Appeal  from  Snpertor  Court, 
Ctt7  and  County  of  San  Frandsco;  John 
Bi  Richards,  Jodge. 

Action  by  Jane  Bllen  Lewis,  a  minor,  by 
her  gnardian  ad  litem,  against  John  B.  Lewis. 
From  judgment  tor  plalntia,  defmdant  ap- 
peal!. Remsed. 

Herbert  Choyn^  and  Jamea  Raleigft  Kd« 
tj,  hoOi  at  San  Fruidaco,  for  aro^lant  O. 
W.  Bastln,  of  San  Vianciaco,  tor  respondent. 

SL088,  3.  Tbe  fdalntUt  Is  tbe  minor 
dantfiter  of  the  defoidant  Jolia  B.  Lewla. 
Appearing  by  guardian,  Ae  brongM  this  ac- 
tion to  compel  her  father  to  contribnte  to- 
ward her  Bopport  and  edncatioQ  during  her 
minority.  Jndgment  was  glren.  requiring  the 
defendant  to  p^r  to  the  plaintiff,  until  the 
ftuthpr  order  of  the  ooort,  tbe  worn  of  $15 
per  month,  and  also  to  pay  $50  as  oonnsel 
fees.  The  defendant  appeals  from  the  judg- 
ment. The>reoord  for  rerlew  conslsta  of  the 
jadgmmt  roU  atone. 

The  plaintiff  la  the  fame  of  a  marriage  be- 
tween John  B.  Lewis  and  Roth  A.  Lewis.  On 
Jnly  3.  1911,  Ruth  A.  Lewis  obtained  a  final 
decree  of  divorce  from  the  app^ant  herein. 
Tbe  decree  awarded  the  "permanent  and  ex- 
elnsive"  custody  and  control  of  Jane  I^en 
Lewis,  the  plaintiff  In  this  action,  to  the  wife, 
Rnth  A.  Lewis.  Prior  to  the  making  of  tbe 
decree,  the  parties  to  the  divorce  suit  had  en- 
tered  Into  an  agreement  which  provided, 
among  other  things,  that  the  wife  should 
have  the  custody  and  control  of  the  minor 
diUd,  and  that  the  husband  should  pay  to  the 
wife  for  the  maintenance  and  support  of  her- 
self and  said  minor  child  the  sum  of  $1,050, 
in  Installment  of  $50  per  month  for  five 
months,  and  $40  p^  month  thereafter  until 
the  whole  was  paid.  The  wife  waived  all 
other  claims  t^^ainst  the  husband  or  his  es- 
tate. These  iMyments  had  been  made  In  full 
before  tbe  commencement  of  the  present  ac- 
tion. It  is  alleged  and  found  that  the  plain- 
tiff is  without  means,.  Is  unable  by  reason  of 
her  tender  age  to  maintain,  support,  or  edu- 
cate herself,  that  her  mother  has  not  suffi- 
cient means  or  earning  ability  to  enable  her 


to  adequately  provide  for  the  plaintiff,  and 
that  the  defaidaut  Is  well  able  to  provide  for 
her.  The  findtnga  declare  that  in  the  Judg- 
ment  of  divorce  the  court  reserved  to  Itself 
DO  authority  to  modify  the  terms  of  said 
Judgment,  and  that  said  court  "has  now  no 
Jurisdiction  to  alter,  modify,  or  vary  the  final 
Judgment  ther^  so  as  to  make  any  other, 
further,  or  future  provision  tor  the  malnte- 
oance,  aaj^rt,  or  education  ct  the  minor 
plaintiff  herein  in  said  action." 

[1]  The  condrndon  embodied  In  the  Ian- 
gnacB  Just  quoted  Is  not,  as  a  matter  of  law, 
to  be  sustained.  Since  the  decision  in  Harlan 
T.  Harlan,  164  CaL  641,  96  Pac.  32,  there  can 
be  no  doobt  ot  the  power  of  the  court  wMcb 
has  granted  a  dlvrace  to  modl^  Its  Jndgment, 
at  any  time  during  ttu  mlncNclty  of  dilldren 
of  tbe  marriage,  by  providing  for  the  custody, 
education,  and  suH>wt  of  such  children,  even 
thouf^  the  Judgment  may  have  contained  no 
provision  on  the  subject  No  reserratirai  In 
the  decree  Itself  la  neoessazy  to  the  exardae 
of  this  power.  The  auth<nrl^  4tf  tbe  court 
reata  upon  the  .express  .provMons  of  sectkm 
188  of  the  CI  Til  Code,  and  was  ample  even 
before  tbe  amendment  of  190S  to  that  sec- 
tioa,  Harlan  r.  Harlan,  supra. 

Section  106  of  tiie  Civil  Code  provides  that: 

'The  parent  Oititled  to  the  custody  of  a  4diild 
must  give  him  support  and  education  suitable  to 
hlfl  drcnmstanceK  •  •  • » 

Section  203  of  the  same  Code  declares  that: 
"The  abuse  parental  authority  is  the  sub- 
ject of  Judicial  cognizance  In  a  dvil  action 
brought  by  the  cliila,  or  by  Its  relative  within 
the  third  degree,  or  bv  the  BuperYiaors  of  the 
county  where  the  child  rerides;  and  when  the 
abuse  Is  established,  the  diild  may  be  freed  tcom 
the  dominion  of  the  parmt,  and  the  duty  sup- 
port and  education  ukforeed.** 

Section  206  states  that: 

"It  ie  the  duty  of  the  father,  the  mother,  and 
the  children  of  any  poor  person  who  is  unable  to 
maintain  himsdf  work,  to  maintain  sndi  p^ 
son  to  the  extent  of  their  ablUty.  •  •  •  " 

These  are  the  sections  upon  which  both 
parties  have  pnt  the  main  stress  of  their  ar- 
gument, and  it  will  not  be  necessary,  for  pres- 
ent purposes,  to  refer  specifically  to  the  many 
other  sections  of  the  Civil  Code  dealing  with 
the  subject  of  custody  and  support  of  chil- 
dren. 

Under  familiar  rules  of  construction,  the 
various  statutory  provisions  are  to  be  read 
together,  and  effect  must  be  given  to  each,  so 
far  as  tills  may  fairly  be  done.  Section  203 
provides  a  remedy  for  parental  abuse  and 
for  enforcing  the  duty  of  support  and  educa- 
tion. It  does  not,  however,  define  the  nature 
and  extent  of  the  duty  thus  to  be  enforced. 
Section  206  does  declare  or  establish  a  duty 
or  obligation.  This  duty  runs  In  favor  of 
adult  children  (Pazton  v.  Paxton,  150  Cal. 
667,  89  Pac.  1083),  but  It  may  well  be  ques- 
tioned whether  the  provision  is  intended  to 
declare  the  duties  of  parents  to  their  minor 
children.   On  the  other  hand,  sections  20S 
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and  196  are  eleflrly  limited  In  Oielr  api^lca- 
tlon  to  minor  children,  as  are  nnmerous  otber 
secUons  like  136,  137.  138,  139,  199,  and  207, 
all  of  which  use  the  word  "dilld*'  or  "chil- 
dren" without  the  qualifying  adjective  "min- 
or." See  Anderson  t.  Anderson,  124  GaL  48, 
56  Paa  630,  67  Pac.  81,  71  Am.  St.  Rep.  17. 
But  It  Is  not  important  to  decide  here  wheth- 
er the  ohligatlon  defined  in  section  206  Is  one 
owing  to  minor  diildren.  As  a  general  prop- 
osition, no  one  would  doubt  that  parents  are 
under  an  obligation  to  support  their  minor 
children.  This  duty  rests  on  fundamaital 
natural  laws,  and  has  always  been  recognized 
by  the  courts  to  the  abs^ce  of  v^j  statute 
declaring  it  Even  If  section  206  be  taben 
as  covering  the  case  of  m}B«»=^hIldren,  Its 
general  terms  are  modified  and  controlled  by 
the  more  specific  provisions  of  section  196. 
And  section  198,  In  Its  turn.  Is  limited  by  the 
provisions  of  sections  137,  138,  and  199,  un- 
der which  the  court  may  give  the  custody  of 
minor  children  to  one  of  the  spouses,  and  Im- 
pose the  burden  of  support  on  the  other. 

[I]  Interpreting  and  applying  the  several 
proWslons  of  the  Code,  the  decisions  of  this 
court  are  clear  to  the  effect  that  when  there 
has  been  a  decree  of  divorce,  and  such  decree 
vests  the  custody  of  the  minor  children  In 
the  mother,  the  father  Is  under  no  obligation 
to  provide  for  such  children  any  support  or 
education  beyond  that  which  may  be  directed 
by  the  court  which  has  granted  the  divorce, 
either  in  its  decree  or  by  subsequent  modifi- 
cation. In  Ex  parte  Miller,  109  Cal.  643,  648, 
42  Pac.  428,  429,  Temple,  J„  In  a  Concurring 
opinion,  used  this  language: 

"When  a  parent  Is  deprived  of  the  custody  of 
his  child,  and,  therefore,  of  the  right  to  its 
services  and  eaminga,  *  *  *  he  is  no  longer 
Uable  for  Its  support  and  education.  This  is 
true  as  a  general  propositicm  of  law,  and  it  is 
recogniiwd  by  our  Code.  Section  196  of  the  Civil 
Code  provides  that  a  parent  entitled  to  the  cus- 
tody oi  a  child  moat  give  him  support  and  edu- 
cation suitable  to  his  circumstances^  plainly  im- 
plying that  the  parent  does  not  owe  that  duty  to 
a  chiU  when  be  is  not  entitled  to  its  custody." 

In  Selfrldge  v.  Paxton,  14B  Cal.  713,  716, 
79  Pac.  425,  426,  the  court  quotes  sections  196 
and  207  of  the  OMl  Code,  and  says; 

""By  these  sections  the  Unty  to  support  a  child, 
and  the  liability  to  the  third  person  for  neces- 
saries furnished  it,  are  dearly  confined  to  a  par- 
ent 'entitled  to  the  custody'  of  the  child,  and 
baviog  it  'nnder  his  cimnce';  and  no  such  lia- 
bility attaches  to  a  parent  who  has  been  deprived 
ijt  such  custody  and  charge." 

[3]  This  does  not  mean  that  the  natural 
duty  of  a  father  to  provide  for  bis  minor 
child  Is,  under  our  law.  finally  and  absolute- 
ly terminated  by  an  award  of  the  custody  of 
the  child  to  the  mother.  Where  such  an 
award  Is  made  by  a  decree  of  divorce,  or  In 
an  action  for  custody  of  children  without  di- 
vorce (Civ.  Code,  §  199),  the  court  may,  as  we 
have  already  pointed  out,  provide  at  any  time 
during  the  minority  of  the  children  for  their 
sufStart  and  education  by  the  father  who  is 
deprlircd  at  tbelr  oustodj*  Xbat  is  «faatt.waB. 
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meant,  and  all  tb&t  was  meant,  by  the  state* 
ment  In  the  opinion  in  Harlan  r.  Harlan,  su- 
pra, that  a  decree  of  divorce  "does  not  de- 
stroy the  obligation  of  either  parent  toward 
the  children."  The  obligation  referred  to  is 
one  to  be  enforced  by  the  court  which  grant- 
ed the  divorce,  and  In  the  divorce  action  It- 
self. Id  the  absence  of  any  order  for  the 
support  and  education  of  the  children  In  the 
action  for  divorce,  or  for  maintenance  or 
control  of  children  without  divorce  (sections 
137,  199),  the  rule  declared  by  section  196 
remains,  1.  e.,  that  the  obll£ati<»i  to  support 
the  child  rests  011I7  iQon  ttw  pamt  entitled 
to  its  custody. 

The  distinction  which  we  have  Indicated  Is 
well  Illustrated  by  two  criminal  cases  recent- 
ly decided  In  this  court  In  each  the  defeud- 
ant  had  t>een  charged,  under  section  270  of 
the  Penal  Code,  with  willfully  omitting  to 
furnish  his  minor  child  vrtth  necessary  food, 
clothing,  etc.  In  Pec^le  v.  Schlott,  162  Cal. 
347,  122  Pac.  846,  the  custody  of  the  child 
had  been  awarded  to  its  mother  by  a  decree 
In  which  she  was  granted  a  divorce  from  the 
defendant  The  decree  required  the  defend- 
ant to  pay  to  his  wife  $50  per.  month  for  the 
support  of  herself  and  the  child,  and  these 
payments  the  defendant  had  not  made,  ^e 
holding  was  that  the  decree  of  divorce  Im- 
posed uptm  the  defendant  the  obligati<m  of 
supporting  the  child,  although  he  had  been 
deprived  of  its  cnstody,  and  that  his  willful 
failure  to  comply  with  this  obligation  Justi- 
fied his  conviction  upon  the  criminal  charge. 
In  Matter  of  McMullin,  164  Cal.  004,  12Q  Pac 
.778  (on  habeas  corpus),  the  petitioner  had 
been  held  for  trial  for  an  alleged  violation 
of  the  3ame  section  of  the  Penal  Code.  There 
the  wife  jad  obtained  a  divorce  in  the  state 
of  Nevada.  The  decree  granted  her  the  cns- 
tody ot  the  minor  child,  and  recalled  the  pe- 
tiamier  to  pay  for  Its  suppwt  But  alnce 
there  bad  been  no  personal  serrloe  of  sum- 
mons, the  Nevada  court  had  no  JnrisdlctloB 
to  Impose  upon  Urn  the  llablUty  to  make 
Bocb  payment  The  result,  as  this  court 
viewed  it,  was  that  the  custody  and  oontrol 
of  the  child  had  been  given  to  the  mother, 
without  chaiging  upon  the  father  its  support. 
"Under  section  196  of  the  OItII  Code,"  says 
the  <vinlon,  "tbta  sttuatirai  prima  Cade  re- 
lieves the  bnrtmnd  ot  the  duty  of  support  and 
casts  it  on  the  wiCe."  The  petitioner  was 
discharged  from  custody. 

[4-7]  The  anthorttieB  <dted  leave  no  aveniie 
of  escape  from  the  conclusion  that  the  Judg- 
ment here  appealed  from  cannot  be  sustained. 
The  decree  of  divorce  gave  the  cnstody  of 
the  plaintiff  to  the  mother  and  made  no  pro 
vision  for  plaintiff's  support  beyond  a  re- 
quirement for  the  payment  by  the  defendant 
of  sums  which  have  been  fully  paid  by  him. 
The  defendant  is  therefore  under  no  legal 
obligation  to  support  the  plaintiff.  The 
plaintiff  is  not,  hon'ever,  without  remedy. 
The  .CDurt.wblcb  granted  the  divorce  has  fidl 
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power  to  modl^  It*  decne  br  maklns  midi 
Drden  u  may  be  Joit  and  psapex  In  view  of 
tbe  cmdlttoui  abown  to  exlat  at  tbe  ttooe  ^p- 
pllcatton  may  be  made  to  it  TbB  agxemmat 
of  the  mother  that  she  would  not  ask  any 
allowance  beyond  that  heretofore  paid  her 
cannot  bar  the  right  of  the  child  to  bare  an 
4»der  fiHT  luroper  export  "The  statute  con- 
ferred the  anthwity,  and  its  exerdse  could 
not  be  limited  or  abridged  by  tbe  parties." 
Wllaon  T.  Wilson,  45  CaL  390.  ^405.  Any 
proper  modification  of  tbe  decree  of  divorce, 
in  the  interest  <jt  tbe  child,  mli^t  be  ordered 
aa  the  apidicaUon  of  the  motbor  herself,  even 
ttaoogb  she  had  agreed  that  the  father  should 
not  be  required  to  cmtrlbute  farther.  Wil- 
son T.  WUscHi,  snl^  See,  also,  Pariihiuvt  r. 
Farkhnrst,  118  CaL  18,  22,  50  Pac  9i  Black  t. 
Nack,  l4e  GiO.  224,  86  Pac.  506.  The  sugges- 
tion that  tbe  mother  might  tt31  to  seek  prorl- 
>l<m  tor  the  child  In  the  divorce  action  does 
not  seem  to  bave  a  very  direct  bearing  here, 
since  the  mother  Is  tbe  guardian  representing 
the  minor  in  this  action.  But  If  the  mother 
sboold  fall  to  pursue  the  remedy,  we  do  not 
doubt  that  the  child's  Interest  Is  such  that 
tbe  power  to  make  adequate  provision  tor  It 
may  be  invoked  by  a  proper  r^resentat^ve 
of  the  child  itself,  or  may  be  ezerdaed  by  the 
court  of  Its  own  motion.  Ex  paxte  Gordan, 
95  CaL  374,  30  Pac.  561. 
Tbe  Judgment  Is  reversed. 

We  concur:  ANGBLLOTTI,  a  J.:  SHAW, 
J.;  WBLVIN,  J.;  HBNSHAW.  J.;  LOltlQAN, 
J.;  LAWLOB,  J. 


HDCALTPTUS  GROWERS  ASSW  t. 
ORANGE?  OOITNTY  NURSBBT  A 
LAND  00. 

SAME  V.  ORANGE  COUNTY  NnRSBRT  & 
LAND  CO.  et  aL 

(L.  A^  S881.) 

(Supreme  Court  of  California.   Jan.  80,  1017.) 

1.  New  Trial  «=»79— Gbounds— Unsuppobt- 

XD  FlHDINQe— SDPPOBT  BY  OTHEB  FaCTS. 

That  the  court's  finding  is  not  sustained  by 
the  evidence  supports  order  granting  new  trial, 
unless  there  are  other  facts  fonnd,  supported  b; 
erideuce,  on  which  the  judgment  of  the  trial 
court  may  rest  without  aid  from  the  unsuetained 
finding. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  165^.] 

2.  CONTKACTS  «»346(1)— BBBAOH— MaTIKB  OF 

Excuse— Pleaoihq. 
In  an  action  for  breach  of  contract  plain- 
tiff's failure  to  perform,  nonexistence  of  or  de- 
fects in  subject-matter,  and  either  a  mntnal 
mistake  or  a  mistake  of  defendant's  which  was 
known  or  suspected  at  the  time  by  plaintiff, 
were  matters  ot  defense,  and,  to  be  avaitaUe  to 
defendants,  should  have  bean  set  up  in  the  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1714.  1718.] 


S.  Afpeai.  and  Ebbob  «a»173(l)— Pbbsbbva- 
TiOK  or  Objections— Affibuativb  Defens- 
es—Pailube  TO  Plead. 
Excuses  for  nonperformance  of  contract  not 
appareat  on  the  face  of  the  omtrsct,  nor  em- 
braced within  the  allegations  of  tbe  complaint, 
if  not  set  up  in  the  answer,  are  not  available  on 
al)peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  1079,  1093.] 

Department  1.  Appeal  fnun  Superior 
Court.  Los  Angeles  County ;  Fred  V.  Wood, 
Judga 

*  Consolidated  actions  by  the  Eucalyptus 
Growers  Association  against  the  Orange 
County  Nursery  &  Land  Company  and  the 
American  Surety  Company.  There  was 
judgment  for  defCTdants,  plaintiff  moved  for 
new  trial,  and  fi^om  an  order  granUng  Its 
.motion  d^endants  appeal.  Order  affirmed. 

Williams,  Goudge  &  Chandler,  of  Los  An- 
geles, for  app^lants.  Jones  &  Evana  and 
Earl  T.  MUIer,  oU  of  Lea  Angelee,  tor  re- 
i^K>nd^. 

SHAW,  3.  The  two  actlrais  above  entl- 
tled  relate  to  the  same  contract  and  the 
same  controversy.  With  the  consent  of  the 
parties  and  order  of  the  court  th^  were 
consolidated  for  ttie  purposes  of  trial,  find- 
ings, and  Judgment.  The  Judgment  being 
for  the  defeodanta,  tbe  plaintiff  moved  for 
a  new  trial.  The  motion  was  granted,  and 
the  defendants  appeal  from  the  order. 

The  object  of  the  action  was  to  recover 
damages  alleged  to  have  been  caused  to 
plaintiff  by  tbe  failure  of  tbe  defendant. 
Orange  Coxinty  Nursery  &  Land  CcHupany,  to 
perform  a  contract  with  the  plaintiff  where- 
by it  agreed  to  plant,  irrigate  and  cultivate 
eucalyptus  trees  in  parcels  of  not  less  than  SO 
acres  at  one  time,  on  a  certain  tract  of  land 
belonging  to  the  defendant  The  American 
Surety  Company  is  made  a  party  defendant 
to  the  second  action  solely  for  the  reason  that 
It  became  surety  for  the  nursery  company  on 
a  bond  In  the  sum  of  $9,500,  executed  by  It  to 
the  plaintiff  for  the  faithful  performance  of 
the  contract  Otherwise  tbe  two  actions  are 
baaed  on  the  same  facts. 

The  contract  sued  on  provided  that  the 
nursery  company  should  plant  550,000  euca- 
lyptus trees,  at  least  six  inches  in  height 
on  section  17,  township  29  south,  range  25 
east,  In  Kem  county,  the  same  to  be  planted 
in  parcels  of  not  less  than  SO  acres  each,  one 
parcel  to  be  completely  planted  before  an- 
other  was  begun,  to  Irrigate,  cultivate,  and 
care  for  such  trees  for  one  year  from  the 
time  of  planting,  the  Irrigation  to  Include  the 
running  of  the  water  through  tbe  main  and 
lateral  ditdies  to  be  made  by  the  plaintiff 
on  the  land,  from  the  pumping  plants  to 
be  installed  thereon  by  the  plaintiff,  and 
that  the  nursery  company  would  guarantee 
that  there  should  be  standing  In  good  condl- 
tloi;  on  tbe  land  so  planted,  at  the  end  of 
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-one  year  fnmi  tbe  plastlng  ttiere<tf,  an  av- 
erage  of  at  least  81T  trete  per  acre.  Tfae 
■plaintiff  tbweby  agreed  to  Install  tbe  nec- 
■essary  ptunidnK  plants  and  machinery  and 
dig  tbe  and  lateral  ditches  required  for 
the  Irrlgatlm  of  tbe  trees,  to  plov  tbe  land, 
to  level  It  Bo  far  as  was  necessary  to  render 
It  practical^  Irrigable  from  sndi  main  and 
lateral  ditches,  and  to  pay  the  Nnrsery 
Company  at  the  rate  of  $30  per  acre  for  each 
acre  so  planted  and  culttvated,  for  the  plant- 
ing and  care  thereof  for  said  year. 

The  ccnnplalnt  alleged,  that  tbe  nnrsei^ 
company  planted  the  trees  on  only  160  acres 
of  said  tract,  that  It  then  abandoned  tbe 
contract  and  refused  farther  performance, 
that  It  fldled  properly  to  care  for  or  coIU- 
vate  tbe  trees  planted,  or  to  have  standing 
and  in  good  condition  at  the  mA.  ot  the  year 
817  trees  per  acre  thereon,  that  not  more 
than  80  acres  bad  as  many  as  SCO  trees  to 
tbe  acre  remaining  allv^  that  wboi  eo  aban- 
doned the  land  was  wtwth  less  tbaji  it  no 
trees  bad  been  planted  thereon,  and  that 
the  plaintiff  was  damaged  in  the  sum  of  f  19,- 
200,  besides  certain  pion^s  expended  b;  rea- 
son of  the  foUnre  of  said  nursery  company 
to  fnlflll  said  contract: 

The  answer  admits  tbe  execntl<m  of  tbe 
ctntract  and  the  planting  of  the  trees  oo 
160  acres  of  tbe  land,  but  denies  the  want  of 
care  on  the  part  of  tbe  hursery  company  In 
the  cnltlvatlon  or  Irrtgatlon  thereof,  and  tbe 
other  allegations  as  to  Its  failure  to  per- 
form and  as  to  damages.  As  an  affirmative 
defense  It  alleges  that  at  the  time  the  con- 
tract was  made,  and  ever  since,  the  640-acre 
tract  of  land  was  so  impregnated  with  alkali 
that  It  was  unfit  for  the  culture  and  raising 
of  eucalyptus  trees ;  that  plaintiff  then  well 
knew  said  fact,  but  concealed  tbe  same  from 
said  defendants,  and  represented  to  said 
nursery  company  that  a  thorough  expert  ex- 
amination of  tbe  soil  had  been  procured  by 
plaintiff,  and  that  the  same  was  suitable  and 
fit  for  the  raising  and  culture  of  eucalyptus 
trees;  that  after  the  Nnrsery  Company  began 
the  Irrlgatltm  of  the  trees  so  planted,  and 
about  Sept^ber  1, 1909,  the  alkali  In  the  soli 
killed  the  trees;  and  that  this  rendered  the 
further  planting  of  trees  In  said  soil  useless. 

The  court  found  that  prior  to  tbe  execution 
of  the  contract  the  plaintiff  to  induce  the 
nursery  company  to  execute  the  same,  stated 
to  said  nursery  company  that  said  plaintiff 
"had  had  said  land  examined  for  alkali; 
that  It  was  suitable  for  eucalyptus  trees,  and 
did  not  contain  alkali  In  sufflcieut  quantities 
to  affect  such  trees";  that  both  parties  in 
good  faith  believed  that  said  land  was  suit- 
able for  such  trees,  and  did  not  contain  suf- 
ficient alkali  to  affect  them,  and  they  both 
acted  ea  that  belief;  that  In  fact  plaintiff 
had  obtained  no  analysis  of  the  soil,  and  had 
no  information  sufBcient  to  warrant  it  in 
malting  said  statements  to  the  nursery  com- 
pany; that  the  land  was  so  fully  Impregnated 


with  alkali  tbitt  It -was  bnpondNe-  tv  gnnr 
eucalyptus  trees  Otereon,  as  raqulrad  of  tbe 
nursery  company  by  the  contrMt 

[1]  These  flndtatgs  tend  to  eatabUsh  the  dft- 
fense  that  the  ctmtract  bad  beoi  procmed  bf 
fraud  on  tbe  part  of  the  ^lalndff.  It  may 
here  be  obserred  that  the  ai»wer  does  not 
allege  that  tbe  defiendante  bdlerrad  Umbo 
reaentetionB  to  be  true,  nor  that  they  reliod 
oa  them  in  executing  tbe  contract,  and  then 
is  donbt  if  tbe  firand  is  wtil  i^ded.  In  an 
oplnltm  Incladed  In  the  transcript  tbe  eonrt 
below  stated  that  tbe  new  trial  was  granted 
on  the  ground  that  the  evidence  did  not  show 
that  the  above-quoted  misrepreBenteUoa  was 
made  to  induce  execattoii  of  the  etmtract 
The  defendante,  aa  we  nnderatand  their  bxtet 
concede  that  tbe  stat^nent  tn  qneqftlm  waa 
not  made  vntU  after  tbe  contract  was  made, 
and  hence  that  It  did  not  indoce  Ite  execa- 
tlon,  and  that  the  finding  ttiat  it  was  made 
for  that  pnrpose  Is  not  sustained  by  tbe 
evidence.  This  would  support  the  order 
granting  the  new  trial,  unless  as  defendants 
omtend,  there  are  other  facte  found  whltA 
are  supported  by  the  evidence,  upon  which 
tbe  Judgment  In  their  fiivor  may  rest,  without 
aid  from  the  finding  as  to  fraud. 

Giving  the  findings  a  liberal  interpretation 
in  favor  of  the  defendante  these  facte  are 
as  follows:  Both  parties,  when  they  executed 
the  contract,  believed  that  the  soil  was  suit- 
able for  eucalyptus  trees,  and  they  knew 
nothing  to  the  ccmtrary.  The  contract  waa 
made  by  both  parties  on  the  faith  of  tbe  aa- 
snmed  fact  that  eucalyptus  trees  would  grow 
well  on  the  land,  if  planted,  irrigated,  and 
cared  for  after  tbe  usual  manner  of  good 
husbandry.  In  fact  It  was  so  full  of  alkali 
that  such  trees  would  not  grow  thercMi,  un- 
less the  alkali  were  eliminated  from  the  soU. 
This  could  not  be  done  except  by  grading 
the  surface  and  then  flooding  It  wltti  a  large 
body  of  water  so  as  to  dissolve  the  alkali  and 
then  to  carry  It  away  by  allowing  the  water 
to  run  off.  Under  the  terms  of  the  nmtract, 
interpreted  by  the  aid  of  surrounding  drcum- 
stences  and  the  subsequent  conduct  of  the 
parties  with  reference  to  It,  the  plaintiff  was 
to  furnish  pumping  plants,  including  the 
wells,  of  capacity  sufficient  to  obtain  tbe  wa- 
ter that  would  be  required  to  enable'  the  nurs- 
ery company  to  carry  lout  the  contract 
Plaintiff  was  also  to  do  tbe  leveling  of  the 
land  necessary  for  that  purpose.  It  did  not 
level  or  grade  the  land  so  that  It  could  be 
flooded  to  dissolve  the  alkali,  nor  did  it  in- 
stall pumping  plante  that  would  supply  the 
water  to  do  the  flooding.  The  water  the 
pumps  would  raise  was  barely  enough  to 
moisten  tbe  soil  of  the  160  acres  that  was 
planted.  With  the  means  at  hand,  Indnd- 
Ing  everythbig  that  was  to  be  done  by  the  de- 
fendante, and  without  the  other  things  afore- 
said to  be  done  and  furnished  by  plaintiff,  but 
which  tt  did  not  do  or  furnish.  It  was  im- 
possible to  grow  eucalyptus  trees  on  tbe 
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hnd  and  bave  tbesta  standtiur  Ita  good  con- 
dltton  at  <«e  year  from  tbe  planting;,  at 
an. 

[2,  9]  Tbe  defendants  cite  no  aotboritles, 
nor  do  tbey  clearly  state  their  poMtl<Hi.  Ap- 
parently, as  we  surmise,  tHey  rely  on  one  or 
more  of  three  propositions: 

(1)  Th^t  where  one  party  to  a  contract, 
by  the  failure  to  perform  his  part  thereof, 
renders  the  subscQuent  performance  hy  the 
second  party  Impossible,  the  second  party  Is 
excused  from  further  performance,  and  Is 
not  liable  In  damages  for  any  breach  on  his 
part  thus  brought  about  CIt.  Code,  {  1511 ; 
Griffith  V.  Happersberger.  86  CaL  613,  25  Pa& 
,137,  487;  Houghton  v.  Steele,  58  CaL  425; 
Antonelle  v.  Kennedy,  etc..  Co.,  140  CaL  309, 
73  Fac.  966;  Tnohy  t.  Moore,  133  OaL  628.  65 
Pac.  1107. 

(2)  Where  parties  contract  with  respect  to 
a  subject-matter,  upon  the  assumption  that  it 
exists  and  Is  of  the  character  necessary  to 
the  doing  of  the  things  agreed  to  be  done  up- 
on It,  and  it  turns  out  that  it  does  not  ex- 
ist at  all,  or  that  it  has  not  the  qualities  sup- 
posed and  necessary,  so  that  the  doing  of  the 
thing  contracted  for  la.  In  the  real  state  of 
tbe  case,  impossible,  neither  party  is  bound 
to  Its  performance.  Thus,  in  Clifford  v. 
Watts,  L  R.  5  Com.  P.  585,  the  defendant 
had  leased  plaifltiff's  land*  believed  to  con- 
tain pipe  day,  and  bad  agreed  to  dig  annual- 
ly therefrom  1,000  tons  of  pipe  day.  To  a 
suit  for  the  royalties  upon  the  clay  which 
defendant  had  agreed,  but  failed,  to  dig,  the 
defendant  pleaded  that-  it  was  impossible 
to  do  so,  for  that  the  land  did  not  contain 
Bo  much,  and  that  this  was  not  known  to 
him  at  the  time  of  contracting.  This  was 
held  to  be  a  good  defense.  WUlis,  J.,  said: 

"I  am  not  prepared  to  say  that  there  may  not 
be  cases  in  whidb  a  man  may  have  contracted  to 
do  somethiDg  which  in  the  preseat  state  of  scien- 
tific knowledge  may  be  woolly  impossible,  and 
yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some 
sew  discovery,  or  be  liable  in  damages  for  the 
noni)erformance,  and  cannot  set  up  defense 
that  the  thing  was  impossible.  But,  before  we 
arrive  at  such  a  coadnsion,  we  mast  be  satined, 
if  no  other  reasonable  construction  suggests  it- 
self, that  the  party  really  did  intend  to  warrant 
that  to  be  possible  v^ich  was  impoBsibie." 

And  Brett,  J.,  said: 

''Here  both  parti e»  might  well  have  sapposed 
that  there  was  clay  under  the  land.  They  agree 
on  the  BBSumption  that  it  is  there;  and  the  cove- 
nant is  applicable  only  If  there  be  day;  It  does 
not  amount  to  a  warranty  on  t^e  part  ct  the 
grantee  that,  there  was  clay,  or  to  an  engage- 
ment to  pay  the  royalty  although  it  should  turn 
.  out  that  there  was  none." 

See,  also.  Mineral,  etc,  Co.  v.  Howard,  172 
Cal.  291,  156  Pac.  458;  Nordyke  v.  Kehlor, 
-IBS  Mo.  648,  56  3.  W.  287,  78  Am.  St^  Rep. 
WO;  Stewart  v.  Stcxie,  12T  N.  X.  B07. 28  N.  B. 
695.  14  L.  R.  A.  215;  Dexbw  r,  Nortfm,  47  N. 
Y.  66,  7  Am.  Rep.  416. 

(S)  That  the  contract  and  gnuanty  was 


ecu  ted  In  ccmseqaence  of~  a  ndstake  as  to 
the  quality  of  the  soil,  either  a  mntual  mi.<;- 
take,  or  a  mistake  of  the  nursery  company 
which  was  knowit  or  suspected  at  the  time 
by  the  plaintiff,  av.  Code,  H  3399,  15n. 

These  ^oposltionB  do  not  aid  the  defend- 
ants as  the  case  now  stands.  Assuming  them 
to  be  sound  in  law.  which  we  need  not  decide, 
they  fall  within  the  category  of  excuses  for 
nonperformance,  and  they  are  excuses  not  ap- 
parent aa  the  face  of  the  contract,  nor  em- 
braced within  the  facts  allied  in  the  com- 
plaint They  are  therefore  matters  of  de- 
fense, and,  to  be  available  to  the  defendants, 
they  must  be  set  np  in  the  answer.  The  an- 
swers contain  no  allegations  of  tbe  facts  nec- 
essary to  support  either  of  these  propositions. 
It  follows  that  they  cannot  be  advanced  in 
support  of  this  appeal,  or  as  reasons  why  a 
new  trial  should  not  have  been  granted.  The 
court  below  was  correct  In  granting  the  new 
trial  because  of  the  failure  to  prove  the  only 
matter  of  defense  which  the  defendants  had 
attempted  to  plead. 

Before  proceeding  with  the  new  trial  the 
defendants  shoold  have  leave  to  amend  tb^ 
answers  as  they  may  be  advised. 

The  furda  granting  a  new  trial  la  affirmed. 

We  ocmcnr:  SLOSS.  J.;  LAWLOR,  J. 


NORTHWESTERN  PORTLAND  CEMENT 
CO.  V.  ATLANTIC  PORTLAND  CE- 
MENT CO.  et  a!.   (S.  F.  T048.) 

(Sapreme  Court  of  California.    Jan.  29,  191T.) 

1.  OOaPORATTONS  «7>123(11>,  149  —  STOCK  — 
OWICESBHIP— PUlDaK— TBUSnSB^EXinSNjOB 

— BvinENcfc. 
The  affixing  of  the  word  "trustee-"  to  the 
name  of  holder  of  sham  of  stodc  la- a  corpora- 
tion does  not,- in  and  of  itself ,  impart  to  any  one 
dealing  with  such  holder  notice  that  he  is  not 
the  owner  ot  the  stock,  or  at  least  that  Ke  has 
not  antliorl^  to  sell  or'hypothecate  it. 
.  [Ed.  Note.— For  other  cases,  see  Cwporatlona, 
CMt  Dig.  SI  689-646.]  ■ 

2.  CouBTs  «=»93(1)  —  PsEvious  DxczsxoAs  JtS 

COHTBOLLINO— RULB  OF  PbOPERTT.' 
Where  decisions  have  establisl^ed  the  rule 
that  the  affixinfT  of  the  word  "trustee"  to  the 
nanie  of  the  holder  of  shares  of  corporate  stock 
^oe«  not  impart  notice  Uiat  audi  holder  has  not 
authority  to  deal  with  the  stock,  th^  must  be 
considered  as  establidilng  a  rule  of  property, 
and  a  change  of  dedslm  Is  predaded  by  the  doc- 
trine of  stare  deci^. 

[Ed.  Note.— For  <^er  caMS,  am  Oonrti,  Ocat 

Dig.  S  386.]  . 

8.  NoTicB  «=»16  —  Gov STRUormi  NonoB  — 
Statittb— QmanoiTa  ov  Faot. 
Whether  a  party  hai  notice  of  "circumstaoc- 
ea  suffipient  to  put  a  prudent  mau  upon  inquiry 
aa  to  a  particular  fact,"  and  whether  "by  prose- 
cuting such  inquiry  he  might  hfTre  learned  such 
fact,"  whidi  are  elements  of  constructive  notice 

?s  defined  by  Civ.  Code,  {  19,  ape  questions  of 
act 

TEd.  Note.-4^)r  other  caaea,  sea  Notice,  Cent 
Dlg.|41.] 


«Ea>ror  otlur  cmw.  sm  suds  topto  and  KBT-NUHBHE  ta  all  K^-Jimbrntfa  DlgMs  and  ImUiv 


Digitized  by 


Google 


48 


168  PAOmo  BEPOBTIB 


4.  ArvEAL  AND  BtaBO*  ^>996  —  Retikw  — 

Findintrs  of  ultimate  Cacts  are  binding  on 
appeal,  not  only  when  tliete  is  direct  conflict  re- 
garding tlie  probative  facts,  bat  when  those  facts 
are  fairly  siuceptible  to  oppoeing  infereDcea. 

[Bd.  Note.— For  other  caaes,  see  Appeal  and 
Bnor,  Cent  Dig.  H  890&-S9U.] 

6.  COBPOBATIONS  «3»123(16)— STOCK--P1.BDOE 

— TrrLK — CoNSTBUcnvE  Notice — Evidbkck. 
In  an  action  inToliing  beneficial  title  to  cor- 
porate stock  pledged  with  the  ddendant,  evi- 
dence held  to  show  that  the  defendant  acted  tn 
good  faith  and  in  the  reaaonable  belief  that  the 
pledgor,  althou^  described  as  trustee,  was  the 
actual  ovrner  of  the  stock  and  authorized  to 
pledge  it. 

H.  APPEAL  jLnd  Ebbob  «=3l071(6)— Harhuess 

E^BOR— E^N  DINGS— CONFLIOnNQ  EQUITIES. 

.In  an  action  involving  the  beneficial  titie 
to  corporate  stock,  as  the  defendant's  rights  as 
tbe  pledgee  of  the  stock  in  good  faith  from  the 
holder  and  apparent  owner  are  superior  to  those 
of  plaintiff,  the  owner  of  an  undisclosed  equity, 
failure  of  the  court  to  find  upon  the  issue  of 
plaintiff's  beneficial  ownership  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4239;  Trial,  Cent.  Dig.  SS 
MO,  942.} 

7.  GoBPOKATioif s  (8=»123(11)  —  Stock  Tbahs- 
fSBBio  AS  Plxdobd— Tnu. 

Although  Civ.  Code,  |  2888,  provides  that  a 
lien  or  a  contract  for  a  lien  transfers  no  title 
to  the  property  subject  to  the  lien,  the  transfer 
of  corporate  stock  in  pledge  does  vest  in  the 
pledgee  a  "spedal  property"  in  the  stock  pledg- 
ed, which  is  a  legal  interest  sufficieat  to  invoke 
the  rule  protecting  bona  fide  purcbasera  ■ 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  SI  S39-&46.] 

8.  COBPOEATJONS  <8=9l28(^ST0CK  TBASaFBB- 
BBD  AS  FLEDQB—TITLK. 

Althou^  Civ.  Code,  I  S24,  provides  that  the 
transfer  of  shares  of  stock  is  not  valid  except  as 
to  the  parties  until  it  is  entered  upon  the  books 
of  tbe  corporation,  the  d^jUvery  of  an  indorsed 
eertificate  passes  titie,  except  as  against  pur- 
chasers or  incumbrancers  without*  notice,  and  a 
transfer  upon  the  books  of  the  corporation  is 
not  essential  in  tbe  creation  of  a  valid  pledge. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S8  481,  491.] 

9.  Ebtoppbi.  ^=375  —  OLornina  Arotheb 
WITH  Appabent  Title. 

Whm  a  pledgee  took  stock  in  good  Aiith 
from  the  owner  of  the  legal  titie,  tbe  beneficial 
owner  of  the  stock  who  had  permitted  the  pledg- 
or to  hold  apparent  title  and  power  of  disposi- 
tion  Li  estopped  from  asserting  its  title  as 
against  the  pledgee,  as  the  pledgee  bas  tbe  su- 
perior equity. 

[Ed.  Note.— F6r  other  cases,  sea  Bstopjlel, 
Cent  Dig.  H  192-19S.] 

Departipent  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Sea  well,  Jndge. 

Action 'by  the  Northwestern  Portiand  Ce- 
ment Company  against  the  Atlantic  Port- 
land Cement  Company  and  others.  From  a 
judgment  for  defendant  American  Bridge 
Company,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plalDtMf  appeals  Af- 
flrmedL 

Morrison,  Dnnne  &  Brobeek,  of  San  Fran- 
cisco  (Geo.  J.  Ilatfli^d,  of  San  Frandsoo,  of 
counsel),  for  appellant.   3,  C  Oampbtfl  and 


Walter  Sbelton,  boUt  of  Ban  Frandsoo  (J.  C. 
Campbell  and  Wearer.  Shdton  A  LeT7»  all  ot 
San  Francisco,  of  cotmseQ,  tor  respondent 

SLOSS,  3.  The  plaintiff  brought  this  ac- 
tion to  establish  Its  ownership  of,  and  to  re- 
cover, 2,800  shares  of  the  capital  stock  ct 
Belllngham  Bay  &  British  Colombia  Rail- 
road Company,  evld^ced  by  certificate  num- 
ber 67.  The  action  was  dismissed  as  to  all 
of  the  defendants  except  American  Bridge 
Company  of  New  York,  which  claimed  to 
hold  said  certificate  and  shares  as  a  pledge. 
Under  st^ulation  of  the  parties,  the  2,800 
Bhar»  of  stock  were  kM  for  $28,000,  and 
tbe  purchase  price  deposited  in  savings 
banks  to  abide  the  final  outcome  of  this  liti- 
gation. Tbe  trial  resulted  In  a  judgment 
that  defendant  American  Bridge  Company 
was  entitled  to  tbe  payment  of  the  sums  so 
deposited,  witb  Interest  thereon.  Plaintiff 
appeals  from  the  Judgment  and  from  an  or- 
der denying  Its  motion  for  a  new  trial. 

Prior  to  the  transaction  which  led  to  ttds 
suit,  William  3.  Dingee  was  the  prlndpal 
stockholder  in,  and  the  president  of,  several 
corporations  engaged  In  the  manufacture  of 
cem^t  Among  these  were  the  Northwest- 
ern Portland  Cement  Company,  the  plaintiff, 
Atiantic  Portiand  Cement  Company,  a  Cali- 
fornia corporation,  Atlantic  Portland  Ce- 
ment Company,  a  PennsylTania  corporatlMi, 
and  Santa  Cruz  Portland  Cement  Company. 
Belllngham  Bay  A  British  Columbia  Rail- 
road Company  was  a  corporation  operating  a 
line  of  railroad  in  the  state  of  Washington. 
Twenty-eight  hundred  and  el^ty-one  shares 
of  its  stock  stood  <»t  the  books  of  ioid  rail- 
road company  In  tbe  name  of  "William  J. 
Dingee,  trustee,"  and  oerttflcates  had  beat 
Issued  to  him  by  that  designation.  In  Feb- 
ruary, 1906,  title  Atlantic  Portland  Gemmt 
companies  were  IndeMed  to  the  defendant 
American  Bridge  Company  in  tbe  sum  of 
$247,000.  or  thereabouts,  a  balance,  due  for 
labor  and  matnlals  furnished  to  said  A^ 
lantlc  companies  in  tbe  constmction  of  their 
plant  in  Pennsylvania.  Paymoit  of  this  ob- 
ligation had  been  guaranteed  by  William  J. 
Dingee  and  I.  J.  Badiman.  The  bridge  cmn- 
pany  was  pressing  for  payment  of  the  aty 
count,  and  on  the  lOtb  of  February.  1906. 
an  agreement  was  entered  into,  whldi  pro- 
vided that  in  consideration  ot  the  eztaisloa 
of  time  for  the  payment  of  said  obligation, 
the  Atlantic  companies,  Dingee,  and  Bach- 
man  agreed  to  turn  over  and  deliver  to  the 
bridge  company  certain  securities,  consisting 
of  bonds  of  various  companies  and  2,800 
shares  of  tbe  capital  stock  of  Bellingbam 
Bay  ft  British  Colombia  Railroad  Com- 
pany. The  securities  were  delivered  In  pur^ 
Buance  of  ttils  agreement,  a  certlflcato  for 
2,800  i^ree  of  stock  in  the  railroad  com- 
pany having  been  Issued  In  the  name  of 
"William  J.  Dingee,  trustee,"  and  Indorsed 
by  Dingee  In  that  form. 
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Tbe  complaint  alleged  that  the  plain  tilf 
was  tbe  real  owner  of  said  stock,  and  that 
Dlngee  held  the  same  In  trust  for  plaintUf, 
and  had  no  real  Interest  therein  except  as 
such  trustee;  that  the  bridge  company,  at 
tbe  time  of  taking  said  certificate,  had  full 
knowledge  and  notice  that  said  certificate 
and  the  shares  of  stock  evidenced  thereby 
were  not  owned  Dlngee,  that  Dlagee  had 
no  right  or  authority  to  deliver  tbe  same  to 
tbe  bridge  company,  and  that  the  plaintiff 
was  the  owner  of  such  stock.  These  allega- 
tions were  denied  by  tbe  answer.  The  court 
made  no  finding  on  the  Issue  of  plalntifC's 
ownership,  but  found  that  the  bridge  com- 
pany had  DO  knowledge  or  notice  whatsoever 
of  any  ownersb^,  egult?,  right,  or  claim  in 
said  certificate  or  shares  by  plalntltt,  or  by 
any  person  except  Dlngee,  and  bad  no  knowl- 
edge or  notice  of  any  fact  sufficient  to  put  it 
on  Inquiry  as  to  any  right  or  claim  of  plain- 
tiff or  of  any  other  person  than  said  Dlngee. 

[1]  The  appellant's  main  attack  Is  upon 
the  finding  that  the  bridge  company  took  the 
stock  In  pledge  without  notice  or  means  of 
knowledge  of  plaintiff's  equitable  claim. 
Whatever  may  be  the  law  In  other  Jurlsdlc- 
tlouB,  it  has  long  been  settled  In  this  state 
that  the  affixing  of  the  word  "trustee"  to  the 
name  of  the  holder  of  shares  of  stock  in  a 
corporation  does  not,  In  and  of  Itself,  Im- 
part to  any  one  dealing  with  such  bolder  no- 
tice that  he  Is  not  tbe  owner  of  the  stock, 
or,  at  least,  that  he  has  not  authority  to  sell 
or  hypothecate  It  Brewster  v.  Slme,  42  Gal. 
139;  Thompson  v.  Toland,  48  Gal.  99; 
Fletcher  v.  Kidder,  163  Gal.  769, 127  Pac  73. 

[21  Even  If  we  were  Indlned  to  question 
the  soundness  of  these  dedsLons,  they  must 
be  considered  as  establl^lng  a  rule  of  prop- 
erty, on  the  faith  of  which,  no  doubt,  many 
transactioDs  have  been  entered  Into.  Under 
these  drcnmstancea,  a  (dunge  of  decision  is 
precluded  by  tbe  doctrine  of  stare  decUis. 
'  [3J  It  Is,  however,  argued  by  the  appellant 
that  there  were  other  circumstances  which, 
together  with  tbe  fact  that  tbe  stock  stood 
in  the  name  of  William  J.  Dlngee,  trustee, 
force  the  condusion  that  the  bridge  company 
took  with  constructive  notice  of  plaiptlff's 
claims.  It  appears  that  the  demand  of  tbe 
American  Bridge  Oomimiy  against  the  At- 
lantic companies  was  long  overdue.  Mr. 
Gonnell,  tbe  treasurer  of  tbe  bridge  com- 
pany, came  to  San  Francisco  to  obtain  pay- 
ment or  satisfactory  security.  Together  with 
Mr.  J.  G.  Oampbell,  attorney  for  tbe  bridge 
company,  he  entered  into  negotiations  with 
Mr.  Dlngee,  who,  apparently,  was  regarded 
as  the  person  prlndpally  Interested  In  the 
ownership  and  management  of  the  several 
cement  companies.  Mr.  Dlngee  owned  cer- 
tain real  estate  In  Redwood  City.  Mr.  Camp- 
bell, acting  for  the  bridge  company,  demand- 
ed that  Mr.  Dlngee  give  the  bridge  company 
a  mortgage  on  this  property.  To  this  de- 
mand Mr.  Dlngee,  under  the  advice  of  his 
eomisel,  refused  to  accede^  tfAlng  the  posi- 
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tlon  that  tite  recording  of  a  mortgage  on  bis 
property  would  seriously  Injure  his  credit  and 
thus  be  detrimental  to  bis  Interests.  Mr. 
Campbell  stating  that,  unless  tbe  mortgage 
were  given,  the  bridge  company  would  insti- 
tute suit,  Mr,  Dlngee  said  that  he  had  other 
security  which  he  could  furnish.  He  there- 
upon offered  to  give  to  the  bridge  company, 
as  collateral  for  Its  claim,  the  bonds  above 
mentioned,  together  with  the  2,800  shares  of 
Belllngham  Bay  &  British  Columbia  Ball- 
road  Company  sto<^.  This  was  accepted,  and 
the  agreement  providing  for  the  extension  of 
payment  and  the  pledge  of  these  securities 
was  entered  Into.  The  securities  were  deliv- 
ered, and  they  were  held  thereafter  by  the 
bridge  company  as  security  for  its  claim,  a 
large  part  of  which  remains  unpaid.  Mr. 
Dingee,  at  the  time  of  offering  these  securi- 
ties, requested  Mr.  Gonnell  to  say  nothing 
about  the  fact  of  his  having  offered  or  given 
them.  It  Is  upon  these  facts,  coupled  with 
tbe  further  circumstnnce  that  the  bridge 
company  knew  that  Dlngee  was  president  of 
the  plaintiff.  Northwestern  Company,  and  of 
various  other  cement  companies,  that  tbe 
appellant  makes  Its  claim  that  the  creditor 
took  the  security  with  notice.  There  la  no 
suggestion  that  any  officer  or  agent  of  the 
defendant  was  actually  aware  that  plaintiff 
was  interested  In  the  stock.  The  testimony 
of  those  who  took  part  in  the  transaction  Is 
that  th^  assumed  and  believed  that  Dlngee 
owned  the  shares,  or  that  he  had  the  right  to 
pledge  them.  .  We  need  not  here  decide 
whether  a  trial  court  or  a  Jury  might  have 
found  that  the  circumstances  were  such  as 
to  put  the  bridge  company  upon  Inquiry. 
The  finding  was  the  other  way.  Whether  a 
party  has  notice  of  "circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to  a 
particular  fijct,*'  and  whether  "by  prosecut- 
ing such  Inquiry,  he  might  have  learned  such 
fact"  (Civ.  Code,  i  19),  are  themselves  ques- 
tions of  fact  to  be  determined  by  the  jury  or 
tbe  trial  court  Brewster  v.  Slme,  supra; 
Thompson  v.  Toland,  supra ;  Benton,  Holmes 
&  Go.  T.  Uonnler,  77  OaL  449.  4S6,  19  Fac. 
820. 

[4]  Findings  of  ultimate  facts  are  binding 
upon  appeal,  not  only  when  there  a  direct 
conflict  regarding  the  probative  facts,  but 
when  those  facts  are  fairly  susceptible  to 
opposing  Inferences.  The  circumstances  upon 
which  the  appellant  rtiles,  mainly,  to  show 
notice  are  the  form  of  the  certificate,  the 
fact  that  Dlngee  was  in  financial  difficulties, 
and  that  he  requested  that  the  transactlMi 
remain  undisclosed.  ■  Certainly  It  cannot  be 
said  that  these  drcnmstances  would  neces- 
sarily raise  a  suspicion  that  Dingee  was  not 
tbe  owner  of  the  stodc  which  he  was  assert- 
ing his  right  to  pledge.  In  view  of  the  b<dd- 
ing  In  Brewster  v.  Slme,  supra,  It  may  well 
be  doubted  whether  any  weight  whatever  Is 
to  be  attached  to  the  fom  of  the  certificate, 
either  alone  or  in  connection  with  the  other 
facta. 
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[S]  But,  granting  that  tbls  circumstance 
may  be  regarded  In  connection  with  others, 
we  find  nothing  in  the  whole  transaction 
which  would  prevent  the  CMiclnrton  that  the 
bridge  company  acted  In  entire  good  faith 
and  In  the  belief,  reasonable  under  the  cU> 
cumstanees,  that  Dlngee  was  the  actual  own- 
er of  the  stock  aud  anthorized  to  pledge  It. 
It  Is  not  unusual  for  a  debtor  to  possess  and 
famish  security  for  a  claim,  although  he  may 
be  unable  to  pay  It  at  maturity.  Nor  Is  a 
request  for  secrecy  regarding  the  transaction 
necessarily  Inconsistent  with  an  honest  pur- 
pose on  the  debtor's  part,  or  good  faith  on 
that  of  the  creditor. 

[6]  Under  the  foregoing  views,  the  failure 
of  the  court  to  find  upon  the  issue  of  plain- 
tUTs  beneficial  ownership  (which  is  assigned 
as  error)  becomes  Immaterial.  The  defend- 
ant's rights  depend  upon  its  acquiring  the 
stock  in  good  faith  from  the  holder  and  ap- 
parent owner,  and  sudi  rights  are  superior 
to  those  of  tlie  owner  of  an  undisclosed 
equity. 

[I]  The  appellant  makes  the  pcdnt  that  the 
rule  protecting  bona  fide  pnrchasers  la  ap- 
plicable only  where  the  later  claimant  has 
acquired  a  legal,  and  not  a  mere  equitable, 
tltla  Dnpont  v.  Werthonan,  10  CaL  351, 
368;  Taylor  r.  Weston,  77  CaL  634,  587,  20 
Faa  e2.  It  is  urged  that  the  bridge  com- 
pany aoqnired  no  more  than  an  equitable 
right  in  the  shares  of  stock  becaose:  (a) 
It  was  only  a  pledgee;  and  (b>,  the  trans- 
fer to  it  in  pledge  was  not  entered  on  the 
books  of  the  cotporatiflu.  On  the  first  pn^ 
ositlon  il;,  1b  aaid,  and  truly  aald,  that  a 
pledge  does  not  tranafor  title  to  liw  prop- 
erty, dv.  Code,  I  2888;  Haher  t.  Brown. 
101  Cal.  445,  452,  35  Pae.  1035.  But  it  does 
rest  in  the  pledgee  a  "special  pnqwrty"  in 
the  diatteU  pledged  (Williams  v.  Ashe,  111 
Gal.  180,  43  Pac.  505).  .  and  this  is  a  legal 
Interest  (Wells  t.  Archer,  10  Serg.  &  B.  [Pa.] 
412,  13  Ani.  Dec.  682;  Douglas  t.  Pec^le's 
Bank.  89  Ky.  17fi»  5  8.  W.  420. 9  Am.  St  Bep. 
27ff). 

[I]  Nor  ia  it  correct  to  say  that  a  legal 
title  or  right  is  not  veoted  nnder  a  sale  m 
plei^  of  stock  by  delivery  <Ht  a  certificate 
duly  indorsed  without  entry  In  the  craporate 
books.  The  provision  of  section  824  of  the 
Civil  Code  la  that  abarea  of  stock  "xaay  be 
transferred  by  indorsement  by  slgnatoce  of 
the  pn^rietor,  bia  agent,  attorney,  or  legal 
representative,  and  the  delivery  ot  the  cer- 
tificate ;  but  aoeh  transfer  is  not  valid,  ex- 
cept as  to  the  parties  thereto,  nntU  the  aame 
Is  *  *  *  entered  aptm  tbs  books  of  the 
corporation.  •  •  The  effect  of  this 
provision,  as  oonstmed  by  this  coart,  la 
analogous  to  that  of  the  atatotee  with  refer- 
ence to  the  recording  of  lustruments  affecting 
real  property.  The  delivery  of  the  indorsed 
certificate  passes  title,  but  swdi  title  cannot 
be  asserted  against  purchasers  or  incum- 


brancers who  have  no  notice  of  the  transfer. 
Ashton  V.  Zella  M.  Co!,  134  Cat.  408.  410,  06 
Pac.  404.  "It,  Is  not  the  law  of  this  stat^ 
nor  is  It  the  law  generally,  that  a  transfer 
upon  the  books  of  the  corporation  Is  es- 
sential to  the  creation  of  a  valid  pledge." 
Spreckels  v.  Nevada  Bank,  118  Cal.  272,  278, 
45  Pac.  329,  331  [33  L.  R.  A.  450,  64  Am. 
St.  Bep.  348];  Weston  v.  Bear  River,  etc, 
Co.,  6  Cal.  4!^;  People  v.  Elmore,  35  CaL 
653. 

[I]  But  beyond  all  this,  If  we  assume  that 
defendant's  rl^ts  are  equitable  merely,  the 
equities  of  the  parties  are  not  equal.  The 
defendant  having  taken  the  stock  In  good 
faith  from  the  owner  of  the  legal  title,  the 
appellant,  which  had  permitted  Dlngee  to 
hold  the  apparent  title  to,  and  power  of  dis- 
position over,  the  shares,  Is  estopped  from 
asserting  its  title  as  against  the  defendant. 
Fowles  V.  National  Bank  of  California,  167 
CaL  653,  140  Pac.  271 ;  McNeil  v.  Tenth  Na- 
tional Bank,  46  N.  T.  826,  7  Am.  Rep.  341. 

It  may  be  added  that  In  the  various  cases 
(Brewster  v.  Slme,  supra ;  Thompson  v.  To- 
land,  supra ;  Arnold  v.  Johnson,  66  Cal.  402, 
5  Pac.  796 ;  Fowles  v.  National  Bank  of  Cal- 
Iforola,  supra),  in  which  this  court  has  up- 
held the  right  of  a  bona  flde  pledgee  to 
hold  stock  as  against  the  undisclosed  bene- 
ficial owner,  the  pledge  had  apparently  been 
accomplished  by  a  mere  delivery  of  the  In- 
dorsed certificate  without  transfer  upon  the 
corporate  books.  It  Is  true  that  the  precise 
point  here  urged.  1.  e.,  that  the  pledgee  was 
the  holder  of  a  mere  equity,  was  not  specific- 
ally considered,  but  the  decision,  In  each 
case,  amounted  to  a  ruling  that  the  delivery 
of  the  Indorsed  certificate,  was  sufficient  to 
vest  the  pledgee  with  a  right  which  he  coul^ 
assert  against  one  who  claimed  to  be  the 
real  owner  of  the  shares  standing  In  the 
name  of  the  pledgor. 

The  Judgment  and  the  order  appealed  from 
are  aflSrmed. 

We  concur:  SHAW,  J. ;  LAWIiOB.  J. 


JSx  parte  BABMORB.    (Cr.  2040.) 
(Supreme  Court  of  California.   Jan.  27,  1917.) 

1.  Municipal  Cobfobations  ^»580— Policb 

POWEB— BsaULATIOIf  OF  BUSINESS. 

Under  the  police  power  the  legieJative  au- 
thority may  restrict  the  use  of  the  property  or 
the  conduct  of  business  to  the  extent  reasona- 
bly thought  necessary  to  promote  the  public 
health,  safety,  or  comfort,  but  arbitrary  or  op- 
pressive restrictions  having  no  reBaoaabie  adap- 
tations to  these  ends  will  be  condemaed  as  m, 
confiict  with  fundamental  coostitutioiial  righte.' 

[Bd.  Note.— For  otber  cases,  see  Municipal 
Corporations.  Cent  Dig.  S§  IWS,  1319.] 

2.  MUKIOIPAr.   COBPOBATIONS   «=»e3(l)  —  PO- 
LICE PowEB— JuniciAL  Review. 

The  legislative  determination  that  a  -given 
regulation  of  the  use  of  property  or  the  conduct 
of  business  is  necessary  in  the  public  Interest 
will  be  given  great  weight  in  any  judicial  in* 


4fcs>For  oUwr  eiaos  tee  ssms  topie  sad  KST-NUHBSSl  In  all  Key-Numberad  Digests  and  IndexH 


Digitized  by  Google 


EX  PARTE  BARMOKB 


5t 


tairy  into  the  vaUdt^  of  Che  cmsctment.  and 
the  Gourte  will  not  interfere  with  the  diacreoon 
of  the  lawmaking  body  unless  It  is  plain  that 
needleas  oppreBsi(m  ia  worked  and  conatltationai 
Hf  hta  inraoed. 

(Ed.  Note^For  other  om,  mb  l^ietpcl 
Corporations,  Oent.  Dig.  H  ISC  1878.1 

8.  MUWICIPAl.  COBFORATIONB  «==>eil— POUOT 
POWSB— REODI.A'nON  OF  BUBINESB. 

Under  Conat.  art.  11,  J  11,  giving  the  city  of 
Loe  Angeles  authority  to  make  and  raforce 
within  m  limits  all  such  local,  police,  sanitary, 
and  other  regalatioDs  as  are  not  in  conflict  with 
general  Ibwb,  an  ordinance  making  it  unlawful 
to  solicit  cuBtom  or  pattmiage  upon  any  hoat 
or  in  any  depot  for  any  hotel  or  for  the  trans- 
portation of  persons  or  baggage,  etc.,  for  hire 
was  a  valid  exercise  of  the  police  power,  since 
even  lawful  occupations  are  sobject  to  reason- 
able r^alationa,  and  one  of  the  recognized  modes 
of  regulation  la  by  pxescribing  the  placet  wher« 
such  oceupatioo  may  or  may  not  be  coodooted. 

[Bd.  Note.— For  other  cases,  see  Municipal 
OorporatlAU,  Cent  Dig.  H  18i4^1S49.] 

4,  MimiciPAi  GospouTions  «=»S89— Poucs 

Pows»-<}uuTiov  or  Fact. 
l%e  qnestion  whether  a  limitation  upon  the 
conduct  of  a  business  has  a  reasonable  reladon 
to  the  accomplishment  of  a  legitimate  public 
purpose  is  largely  one  of  fact  which  must  be 
decided  In  vfew  of  the  particular  legislation  and 
the  circumstances  to  which  it  is  applied. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  K  1B08,  1318.] 

fi.  COHSTITCriOHAL  LtA,W  <S=»1S4<1)  —  POUOB 

Powga— Obligation  or  Gontbaots. 
The  exercise  of  the  police  power  is  neither 
abridged  nor  delayed  by  reason  of  existing  con- 
tracts. 

In '  Bank.  Application  of  H.  Barmore 
for  writ  of  habeas  corpus.  Writ  dlacharfsd, 
and  petitioner  resnanded. 

Gray,  Barker  &  Bowen,  of  Lob  Angeles, 
for  petitioner.  Warren  L.  WllllaniB  and 
Brwln  W.  Wldney,  both  of  Los  Angeles,  for 
respondent.  Henry  T.  Qage  and  W.  L  Gil- 
bert, both  <tf  Los  Angeles,  amid  corlse. 

BLOSS.  J.  The  petitioner  is  held  in  ens- 
tody  on  a  ^rge  of  Tlolatliv  an  ordinance 
of  the  dty  of  Los  Angeles,  and  seeks  his 
release  means  of  a  writ  of  habeas  cor- 
pus. 

The  ordinance  Is  one  **resnlatlng  the  bnsi- 
nesa  of  soUdttng  cnstom  or  patronage  npon 
the  pnbllc  streets,  boats,  railway  trains  and 
depots,  and  providing  for  the  issuance  of 
pmnlts  therefbr."  The  provision  here  In 
qnestUm  Is  contained  In  section  9  of  the  or^ 
dlnance,  whlcb,  so  far  as  It  need  be  footed, 
declares  tbat: 

**It  shall  be  unlawful  for  any  person  to  solidt 
cnstom  or  patronage  upon  any  boat.  *  •  • 
or  in  any  depot,  •  •  ■•  for  any  hotel, 
*  *  *  or  for  the  transportation  of  persona  or 
baggage,  goods,  wares,  or  merchandise  for 
hire.   ♦  • 

The  petitioner,  B.  H.  Barmore,  Is  the  pres- 
ident of  the  Los  Angeles  Transfer  Company, 
a  corporation,  which  has  a  contract  with 
the  Southern  Pacific  Railroad  Company  un- 
der which  said  transfer  company  and  Its 


agents  are  anthorlaed  to  enter  tlie  cars  anA 
the  depot  of  said  railroad  company  to  st^dt 
custom  and  patronage.  The  complaint  un- 
der which  Barmore  is  held  charges  that  be 
solicited  custom  and  patronage  for  the  trans-  - 
porta tion  of  persons  and  baggage  in  the 
Southern  Pacific  depot  in  the  dty  of  Los  An- 
geles. 

[1]  The  petitioner  contends  that  section  9 
at  the  ordinance  Is  unreasonable  and  void, 
and  this  la  the  only  question  presented  for 
dedslon.  Under  the  direct  grant  of  article 
11,  f  11.  of  the  Constitution,  the  dty  of  Los 
Angeles  has  authority  to  "make  and  en- 
force within  Its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  laws."  The  nature, 
extent,  and  limitations  of  the  police  power 
have  been  so  frequently  and  so  exhaustively 
discussed  by  this  court  and  others  that  a 
mere  statement  of  a  few  well-settled  prln- 
dplea  will  anfflce.  It  is  familiar  law  that 
under  this  power  the  legislative  authority 
may  restrict  the  use  of  prf^rty  or  the  con- 
duct of  business  to  sudi  extent  as  may 
reasonably  be  thon^t  necessary  to  promote 
the  pabUc  health,  safety,  or  comfort.  Ar- 
tdtraiy  or  <q;>pre8Bire  restrtotlons,  having  no 
reasonable  adi^;>tatlona  to  these  ends,  wUl 
be  condemned  by  the  courts  as  In  conflict 
with  fundamental  constitutional  rights. 

[2]  But  the  legislative  determination  tbat 
a  given  regulation  of  the  use  of  property  or 
of  the  conduct  of  a  business  la  necessary 
In  the  pnbllc  interest  will  be  given  great 
weight  In  any  Judicial  Inquiry  into  the  va- 
lidity of  the*  enactment,  and  the  courts  will 
not  Interferij^wlth  the  discretion  of  the  law- 
making body  "except  where  the  case  be  plain 
that  needless  oppression  Is  worked  and  con- 
stitutional rights  Invaded."  In  re  Smith.  14& 
Cal.  868,  372,  77  Pnc.  180.  182. 

13]  Sectltm  9  ctf  the  ordinance  under  re- 
view Is  designed  to  r^nlute  the  business  of 
transporting  passengers  or  goods,  by  prohibit- 
ing solidtatlon  of  patronage  therefor  In 
certain  pnUlc  places,  Indndlng  railroad  sta- 
tions. The  business  is,  no  doubt,  a  legiti- 
mate and  useful  on&  But  even  lawful  oc- 
cupations are  subject  to  reasonable  regula- 
tion, and  one  of  the  recognlxed  modes  of 
regulation  Is  by  prescribing  the  places  where 
a  given  occupation  may  or  may  not  be  con- 
ducted. Ex  parte  Qnong  Wt^  161  CaL  220, 
118  Pac.  714.  The  comfort  and  conrenlence 
of  the  many  persons  who  have  occasion  to 
pass  through  railroad  stations  are  directly 
affected  by  the  manner  In  whldi  transfer 
fadlities  for  themselves  and  their  baggage 
are  offered.  In  enacting  this  ordinance  the 
dty  coundl  may  well  have  thonght  that  ac- 
tive solidtatlon  of  patronage  within  depots 
would  interfere  unduly  with  the  peaceable 
and  convenient  use  of  such  depots  by  arriving 
and  departing  passengers.  We  cannot  say 
that  such  a  view  Is  unreasonable,  or  that 
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0x6  prohibltloii  of  SQcb  wrtidtatlon  1b  not  a 
proper  means  of  promoting  the  comfort  and 
conTentence  of  the  traveUng  public  and  pro- 
tecting It  from  the  annoyance  of  InQMntunate 
•requests  for  employment 

This  court  has  not  heretofore  had  oc- 
casion to  pass  npon  restrictions  of  this  pre- 
cise kind.  Similar  ordinances  and  statntes 
have,  however,  come  under  Judicial  review 
elsewhere,  and  the  decided  weight  of  ao- 
thorlty,  particularly  that  of  more  recent  date, 
supports  the  validity  of  such  enactments. 
Kmerson  v.  McNeil.  84  Ark.  S52,  106  S.  W. 
479.  15  L.  R.  A  (N.  S.)  716;  Williams  v. 
State,  8S  Ark.  464,  108  S.  W.  838.  26  Lu  B. 
A.  (N.  S.)  482,  122  Am.  St.  Rep.  47;  OhU- 
Uootbe  V.  Brown,  88  Mo.  App.  609;  Lad- 
donla  V.  Poor,  73  Mo.  App.  465;  Seattle  v. 
Hurst,  60  Wash.  424,  97  Pac.  454,  18  L.  B. 
A.  (N.  S.)  160;  Seattle  T.  &  T.  Co.  v.  City 
of  Seattle,  86  Wash.  B&i,  ISO  Pac.  1184.  The 
case  of  Williams  v.  State,  Just  dted,  was  re- 
viewed by  the  Supreme  Court  of  the  United 
States  on  writ  of  error.  The  judgment  of 
the  Supreme  Court  of  Arkansas  was  affirm- 
ed. Williams  v.  Arkansas,  217  U.  S.  79,  30 
Sup.  Ct  483.  64  L.  Ed.  673,  18  Ann.  Cas.  865. 
The  higher  court  Quoted  approvingly  from 
the  opinion  of  the  state  court,  and  a  part 
of  the  passage  quoted  is  a^n^lato  for 
repetition  here: 

"The  L^ialature  clearly  has  the  jmwer  to 
make  regulation  for  the  convenience  and  com- 
fort of  travelers  on  railroads,  and  this  appears 
to  be  a  reasonable  regulation  for  their  bencSt. 
It  prevents  annoyance  from  the  importunities 
of  drummen.  •  •  • 

"  This  statute  is  not  an  unreasonable  restric- 
tion upon  the  privilege  one  shoul^enjoy  to  ro- 
licit  for  his  lawful  buBiness,  whicff;  it  is  rightly 
urged,  is  an  incident  to  any  business.  It  does 
not  prevent  any  one  &om  advertising  bis  busi- 
ness or  from  soliciting  patronage,  except  upon 
trains,  etc.  Tbis  privilege  is  denied  him  for 
the  public  good.  It  is  a  principle  which  under- 
lies every  reasonable  exercise  of  the  police  pow- 
er that  private  i^hts  must  yield  to  the  com- 
mon welfare.'  "  Williams  v.  Arkansas,  217  U. 
S.  89,  30  Sup.  Ct.  495,  64  L.  Ed.  678.  18  Ann. 
Cas.  8^,  quoting  from  Williams  v.  State,  85 
Ark.  470,  108  S.  W.  840,  26  U  R.  A.  (N.  S.) 
482,  122  Am.  St.  Bep.  47. 

We  think  the  sound  view  la  that  declared 
by  the  cases  which  we  have  cited,  although 
there  are  a  few  decisions  holding  to  the 
contrary.  Napman  v.  People,  19  Mich.  352; 
Cosgrove  v.  Augusta,  1Q&  Ga.  836,  81  S.  E. 
445,  42  L.  R.  A.  711,  68  Am.  St  Rep.  149. 

[4]  The  petitioner  cites  a  number  of  cases 
in  which  this  court  baa  overthrown  munici- 
pal ordinances  or  statutes  which  sought  to 
prohibit  the  carrying  on  of  business  In  a  cer- 
tain place  or  In  a  given  manner.  There  is 
no  occasion  to  review  these  cases  In  detail. 
They  dealt  with  occupations  and  with  re- 
strlctkos  bearing  no  resemblance  to  those 
here  Involved.  The  question  whether  a  lim- 
itation upon  the  conduct  of  a  boslneas  has  a 
reasonable  relaUon  to  the  accomplishment 
of  a  legitimate  public  purpose  is  one  that 
must  be  decided  upon  a  view  of  the  particu- 


lar legislation  and  the  etxcamstances  to 
which  It  is  applied.  The  qmstltm  proontad 

Is  largely  one  of  fact 

[i]  It  is  of  no  importance  In  this  inquiry 
that  the  Los  Angeles  Transfer  Company  bad 
a  contract  with  the  Southern  Padflc  Rail- 
road Company  under  wttich  Its  agents  were 
authorized  to  solicit  In  the  depot  of  the  rail- 
road company.  If  the  city  was  authorized. 
In  the  exercise  of  Its  police  power,  to  pro- 
hibit solicitation  within  the  depot.  Its  right 
to  so  legislate  could,  of  course,  not  be  lim- 
ited by  any  contract  made  between  private 
parties. 

"AU  ramtracts  are  subject  to  tbis  power,  the 
exercise  of  which  is  neither  abridged  nor  delays 
ed  by  reason  of  existing  ctntracta."  Seattle  t. 
Hurst,  supra. 

See,  also,  Chilllcothe  t.  Brown,  supra. 
The  writ  la  diachai^ed,  and  the  petitioner 
remanded. 

We  concur:  ANGBLLOTTI.  C.  J. ;  SHAW, 
J.;  MELVIN.  J.;  LAWLOR.  J.;  HEN- 
SHAW,  J.;  LOBIOAN,  J. 


In  re  HUNTOON'S  ESTATE.  (S.  P.  7478.) 
(Supreme  Court  of  California.    Jaa.  27,  1917.) 

1.  Executors  and  Aduinistbatoss  ^=>23i— 
MoRTOAOE  Debt  of  Estate. 

.  Where  decedent's  mortgage  debt  had  not 
been  presented  as  a  claim  against  her  estate, 
tliough  it  still  remained  a  lien  on  the  land,  her 
executor  was  luder  no  obligation  to  pay  it  out 
of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  IS  804,  828, 
829.] 

2.  EZKCtTTOBS  AND  ADUIHISTKATOBS  «=S>2K}— 
PaTMENX  of  liKQACT. 

Where  the  executor  of  a  wlU  had  on  hand 

^out  $26,000  of  the  estate  in  cash,  though  his 
own  cash  legacy  of  $10,000  should  be  paid  out 
of  It  another  cash  legntee  was  entitled  to  the 
immediate  payment  of  $8,000  of  her  legacy* 
which  would  leave  more  than  enough  caui  on 
hand  to  meet  all  probable  expenses  of  admiois- 
tration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  118&-1197.1 

3.  Executors  and  AuinNiaTBATOBS  9s»314 
(8)— Valtjatiow  ot  Eotatb. 

The  valuation-  of  a  decedent's  estate  in  the 

executor's  Inventory  and  appraisement  was 
prima,  facie  evidence  of  the  value  of  the  prop- 
erty on  a  legatee's  petition  for  partial  diaUlbu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Exeeutors 
and  Administratora,  Cent  Dig.  |  12S5.] 

4.  Executors  and  AoianiSTRATOis  «=»314 

(11)— AlXOWAKCK  TO  LbOATEE   OF  PORTION 

OF  Interest. 
On  petition  for,  partial  distribution  by  a 
residuary  legatee,  wncre  the  court  was  war- 
ranted in  inferring  from  the  evidence  that  it 
would  be  necessary  to  sell  all  of  the  property  of 
the  estate,  and  to  make  a  final  distribution  of 
the  residue  in  cadi,  it  was  prtver  to  allow  pe- 
titioner, who  bad  been  dillgait  in  the  astcrtum 
of  her  rights,  a  portion  of  her  interest  out  ttt 
the  idle  cash  on  hand. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Admfaiistratois,  Cent.  I^g.  ii  1290,  1291.] 
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UttfUttmeaA  1.  Al^Ma  fnmi  Superior 
Gonrt;  Sonoma  Ooonty;  llbxm.  O,  Deonj, 
Judge. 

In  tlie  matter  of  the  estate  of  Laura  M.  N. 
HnDtoon,  deceased.  Petition  by  Mary  Bmma 
WtlUama,  a  residuary  legatee,  asking  for  par- 
tial dlstrlbntion  to  ber  of  an  amonnt  on 
hand  In  cash,  opposed  by  Ernest  D.  Wood- 
man, as  residuary  legatee  and  derlsee.  From 
a  decree  distributing  a  sum  to  petitioner  on 
account  of  her  Interest  as  residuary  legate^ 
Woodman  appeals.   Decree  aiBrmed. 

WUaon  ft  Wilson,  of  San  Francisco,  and 
Bolfe  L.  Thompoon,  of  Santa  Bosa,  for  appel- 
lant James  W.  Oates,  of  Santa  Bosa,  for 
rewondent. 

SLOSS,  3.  Lanta  11  M.  Hontoon  died, 
leaving  a  will  which  was  admitted  to  probate 
in  the  superior  court  of  Sonoma  county,  and 
letters  testamentary  thereon  were  Issued  to 
Bmeat  D.  Woodman.  By  her  will  the  tes- 
tatrix bequeathed  to  her  ^ter,  Mary  Emma 
Williams,  the  respondent  herein,  the  sum  of 
910>00(k  There  was  a  beqnest  of  the  same 
amount  to  Ernest  D.  Woodman,  a  nephew  of 
the  testatrix,  and  the  executor  of  her  wllL 
The  residue  of  the  estate  was  devised  and 
bequeathed  In  undivided  seventh  parts,  one 
part  to  said  Mary  Emma  Williams,  one  to 
Ernest  D.  Woodman,  and  the  others,  respec- 
tively, to  two  brothers  of  the  testatrix,  to  a 
niece,  to  the  children  of  a  deceased  brother, 
and  to  the  diUdren  of  a  deceased  slater.  No- 
tice to  creditors  was  published,  and  the  time 
tat  presentation  of  (dalms  expired  without 
any  claims  having  been  presented  against  the 
e^te.  The  executor  filed  an  Inventory  and 
appniaement,  which  showed  personal  prop- 
erty valued  at  974,726.16,  and  real  estate  val- 
ued at  $42,344.28.  a  total  of  ¥117.070.44. 
Among  uie  items  of  personal  pnq>erty  were 
two  deposits  in  savings  banks,  a^regatlng 
$11,467.72.  Mrs.  Williams  claimed  the  own- 
ership of  these  deposits  as  a  ^ft  from  the 
deeedeot,  and  commenced  action  against  the 
«ecator  and  the  savings  banks  to  recover 
said  deposits.  These  actions  are  still  pend- 
ing on  appeal.  The  money  legacy  of  $10,000 
to  Mrs.  Williams  has  been  paid  by  order  of 
court .  The  executor's  first  annual  account 
was  settled  and  allowed  on  June  8,  1014.  Zt 
Bhowed  payments  of  $1,000  to  the  executor 
on  account  of  liis  commissions,  and  of  $1,000 
to  his  attorneys  on  account  of  tlielr  fees. 

On  March  9.  1916,  Mary  E.  WlUlams  filed 
her  petition,  asking  for  partial  distribution 
to  her  of  the  sum  of  something  over  $11,000, 
wbteb,  as  she  alleged,  was  on  hand  in  cash, 
and  could  be  distributed  to  her  without  loss 
or  Injury  -  to  the  creditors  of  the  estate. 
Woodman,  appearing  as  residuary  legatee  and 
devisee,  opposed  the  application.  The  court 
made  its  decree,  redtlng  that  the  estate  is 
of  the  value  of  ova  $100,000,  and  Is  but  little 
indebted;  Out  all  claims  have  been  paid; 
tbat  the  executor  has  in  his  hands  tbe  sum 
of  $25,000  In  cash  that  is  not  needed  In  tiie 


administration;  tbat  the  Interest  of  petition- 
er as  a  residuary  legatee  will  be  more  than 
$8,000;  tbat  tbe  estate  Is  In  UtlgaUoo.  and 
will  not  be  ready  to  finally  settle  and  dis- 
tribute for  considerable  time;  and  tbat  $8,- 
000  can  be  paid  out  of  the  estate  to  the  peti- 
tioner on  account  of  her  Interest  as  residuary 
legatee  without  loss  or  Injury  to  tbe  credi- 
tors of  said  estate  or  to  said  estate.  Tbe  do- 
cree  accordingly  distributed  such  sum  of  $8.- 
000  to  the  petitioner  on  account  of  her  inter' 
est  as  residuary  legatee.  From  Uils  deone 
Woodman  appeals. 

[1,  2]  It  appeared  In  evidence  that  a  part 
of  the  personal  property  of  the  estate  had 
been  converted  Into  cash.  Certain  shares  of 
stock  had  been  sold  and  some  promissory 
notes  collected.  At  tbe  time  of  tbe  bearing 
the  executor  bad  on  hand  abput  $25,000.  It 
Is  contended  that  the  court  was  not  justified 
in  finding  that  this  sum  of  money  was  "not 
needed  in  the  administration."  The  appel- 
lant claims  th&h  out  of  tbls  sum  bis  own  cash 
legacy  of  $10,000  should  be  paid,  and  that 
tbere  Is  a  mortgage  debt  of  $10,000  on  a  >par. 
eel  of  reel  property  belonging  to  the  estate. 
But  the  mortgage  debt  had  not  been  present- 
ed as  a  claim,  and,  while  It  stlU  remained  a 
lien  on  tbe  land,  the  executor  was  under  no 
obligation  to  pay  It  out  of  tbe  estate.  In 
fact,  be  testified  that  In  his  Judgment  It 
would  not  be  advisable  to  pay  the  mortgage. 
So  far  as  tbe  appellant's  legacy  Is  concerned, 
be  has  not  applied  for  an  order  directing  its 
paymmt.  But  assuming  tbat  It  should  be 
paid,  there  wUl  still  remain  on  hand  tbe  sum 
of  $15,000,  and  the  payment  of  $8,000  to  the 
respondent  will  leave  more  than  enou^  cash 
to  meet  all  probable  expenses  of  administra- 
tion. 

[S,  4]  The  appellant  also  contends  tbat  the 
finding  tbat  the  estate  is  of  the  value  of  over 
$100,000  Is  not  sustained  by  the  evidence. 
But  the  Inventory  shows  a  value  of  over 
$100,000,  after  deducting  tbe  deposits  In  liti- 
gation. Furthermore,  it  was  testified  that 
tbe  Income  of  tbe  estate  during  the  two  years 
prior  to  tbe  filing  of  the  petition  Cor  partial 
distribution  had  been  about  $5,000  per  annum, 
it  is  true  that  the  executor  testified  that  the 
real  property  had  depreciated  in  value.  The 
valuation  In  the  Inventory  was,  bowevw, 
prima  fade  evidence  of  the  value  of  tbe  prop- 
erty (Estate  of  Carver,  123  CaL  102,  106,  .55 
Pac.  770),  and  even  though  some  allowance 
were  made  for  tbe  decline  in  value  of  the 
real  estate,  tbe  evidence  still  warranted  a 
conclusion  tbat  the  residue  would  amount  to 
enough  to  make  it  proper  to  distribute  to  tbe 
petitions  the  sum  of  ^000  without  afllectlng 
the  shares  of  the  other  residuary  legatees  and 
devisees.  Her  ultimate  Interest  will  undoubt- 
edly be  worth  conriderably  more  than  tbla 
sum,  and  we  see  no  objection  to  the  partial 
distribution  to  ber  on  account  It  does  nbC 
awear  tbat  each  distribution  would  be  in 
any  way  injurious  to  othw  persona  interest- 
ed in  tbe  estate,  as  was  the  case  in  Estate  of 
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Glenn.  153  Cal.  77,  H  Pac.  280.  There  ml|^ 
be  some  ground  for  objecting  to  the  payment 
of  one  residuary  legatee  and  derlaee  In  cash. 
If  the  others  would  thereby  be  compelled  to 
take  their  shares  in  ondivided  Interests  In 
real  property.  No  one  of  the  beneficiaries  to 
whom  the  residue  is  given  has  a  right  superi- 
or to  that  of  the  others.  But  the  court  was 
warranted  In  Inferring  from  the  eTldeaice 
here  introduced  that  it  would  be  necessary  to 
sell  all  of  the  property  and  to  make  a  final 
distribution  of  the  residue  in  cash.  This  be- 
ing so.  It  was  not  Improper  to  allow  the  peti- 
tioner, who  had  been  dUig^t  in  the  asser- 
tion of  her  rights,  a  portion  of  her  interest 
out  of  the  idle  cash  on  band. 
The  decree  is  affirmed. 

We  amcar:  SHAW.  J.;  LAWLOB,  J. 


■  BIVBBSIDID  GO.  T.  JABTIS  «t  aL 

(L.  A.  878(K) 
(Siipnme  Oonrt  of  California.  Jan.  29^  1B17.) 

1.  Watbbs  aud  Watbb  Couiaaa  «sb2^— Is- 

JUOATION— WATIE   DEDIOAKBD    TO  PUBUO 

Use. 

Water  dedicated  to  public  use  cannot  lawful- 
ly be  converted  into  a  wivate  use  so  as  to  cre- 
ats  a  private  preferential  rl^t  tlMieto  for  the 
benefit  of  a  spedal  parcel  of  land. 

2.  Watkbs  and  Wateb  Cousses  ♦=>25Z— Ib- 
BiOAHON— Watbb  Dedicated  to  Pubuo 
Use— CoRTEBSioN  to  Pbivate  Use. 

The  articles  of  inc(Hvoration  and  by-laws  <rf 
a  water  company  whose  predecesim  bad  ded- 
icated the  water  to  public  use  provided  that 
certificates  of  its  stock  should  express  on  their 
face  the  number  of  shares  for  which  and  tbe 
tract  of  land  to  whldi  they  shonld  be  attached, 
oa  the  basis  of  two  shares  ttf  stock  to  each  acre 
td  land,  the  tract  being  in  the  possession  and 
ownership  of  the  person  to  whom  the  c^tificates 
diould  be  issued,  and  tbe  by-laws  provided  that 
eertifieate  of  stock  ihonld  be  transferable  only 
fritii  the  land  to  which  they  were  attached,  and 
that  the  party  aaking  for  a  transfer  of  stock 
should  present  to  the  secretary  his  conveyance 
of  the  land  before  the  issuance  of  tbe  new  cer- 
tificate. Held,  that  the  articles  and  by-laws 
did  not  create  a  private  preferential  right  for 
tbe  benefit  of  a  spedal  pared  of  land  in  the 
water  so  dedicated. 

3.  Watebs  and  Watbb  Coubsbs  «s»253— Ib- 
BiGATioH— Pbivate  Rights— AppuxiCHAira- 
ES  TO  Land. 

Private  rights  In  water  dedicated  to  public 
use  by  a  water  company  would  be  appurtenances 
to  the  land,  entitling  it  to  receive  water  from 
t^  system,  and  tbe  service  of  tbe  water  to  the 
land  must  nave  been  cmtiuiied  by  tbe  company 
in  any  evunt,  as  after  a  sale,  since  It  was  the 
owners  right  to  have  it  so  continued. 

4.  Watebs  and  Wateb  Coubses  ^249— Ib- 
biqation— Dedication  of  Wateb  to  Pub- 
uo Use— Diveesion. 

If  a  water  right  was  a  public  right  pertain- 
ing to  land  by  reason  of  the  fact  that  it  was  a 
part  of  the  territory  to  which  a  public  use  for 
irrigation  had  attached,  it  was  the  duty  of  the 
water  company,  whose  predecessors  had  dedicat- 
ed the  water  to  public  use,  to  continue  to  supply 
to  the  land  a  reasonable  proportion  of  the  water 
so  dedicated,  end,  whether  dedicated  to  public 
use  upon  a  class  of  lands  not  all  contiguous, 
or  upon  aU  lands  within  a  defined  territory,  such 


Water  conld  not  lawfully  be  divotad  to  otlier 
lands  by  the  agest  in  eha^  of  tha  uHh  but 
could  only  be  supplied  to  tha  land  to  whidi  it 
was  dedicated. 

6.  Watkbs  and  Wateb  OoiTBan  «s>234r— Xb- 
bioation  Compant— Stock— Vaxiditt— Re- 
btbairt  on  Axisnation. 
An  agreement,  between  persons  entitled  to 
the  first  right  to  the  use  of  water,  to  form  a 
cori>oration  to  acquire  the  supply  and  distribut- 
ing canals,  and  that  the  articles  of  Incorporation 
shall  provide  that  stock  is  to  l>e  issued  only  to 
the  owners  of  the  land  entitled  to  the  water, 
two  sbarea  of  stock  for  each  acre  of  land,  that 
the  stock  shall  be  attached  to  such  laud  and 
diall  be  transferable  only  with  the  land  and 
upon  the  presoitation  of  a  conveyance  thereof 
from  the  former  holder,  and  that  such  stock- 
holder Aall  have  the  first  ririit  to  the  water.  Is 
not  unreasonable,  so  that  the  articles  and  by- 
laws made  to  carry  the  agreement  into  effect  are 
not  an  unreasonanle  restraint  on  alienation  of 
the  stock,  do  not  violate  Olv.  Code,  i  324,  as 
amended  by  St.  1895,  p.  118,  providing  that, 
shares  of  stoc^  may  be  transferred  by  indorse- 
ment and  delivery  of  the  certificate,  and  are  not 
contran  to  the  genwal  P(^£r  of  the  law.  In 
view  of  the  amendment  of  1895  to  the  sectim, 
providing  that  a  corporaticm  to  sell  or  distribute 
water  for  irrigation  or  domestic  use  may  declare 
in  its  tqr-iaws  that  the  water  shall  be  distribut- 
ed only  to  stocUwlders,  that  the  stock  shall  be 
appurtenant  to  the  land  described  in  the  cer- 
tfficate,  shall  only  be  transferred  with  such 
land,  and  shall  pass  with  a  conveyance  thereof. 

tEd.  Note.— For'  other  easea,  see  Watm  and 
Water  Gounea,  Gent  Dig.  |  821.] 

6.  Sfbcifio  Pebfobhanoe  ^70— Oontbaot 
to  Tbanbfeb  StoOk. 

A  suit  for  spedflc  performance  of  a  oon- 
tract  to  transfer  oorporue  Bbick  may  be  main- 
tained. 

[Eld.  Note^For  other  cases,  ase  ^htadffe  Pw- 

formance,  Cent  Dig.  |  208.] 

7.  Watebs  and  Wateb  OotrasEs  «=»234— Ooa- 
porattons  —  Stookholdeb's  Aobebmmht  — 

CONSTBOCnoN. 
Tbe  articles  of  incwporation,  by-laws,  and 
certificates  of  stock  of  a  water  company,  or- 
ganised to  acquire  a  water  supply  and  diitrib- 
uting  canals,  provided  that  certificates  of  stodi 
should  express  on  their  face  the  number  of 
shares  for  whidi  and  the  tract  of  land  to  which 
they  should  be  attached,  on  the  basis  of  two 
shares  of  stock  to  each  acre  of  land,  the  land 
being  in  the  poeseealon  and  ownership  of  the 
person  to  whom  the  certificates  are  to  be  issued, 
that  certificates  of  stock  should  be  transferable 
only  with  the  land  to  which  they  were  attached, 
that  the  party  asking  for  a  transfer  of  stock 
should  present  to  the  secretary  his  conveyance 
of  the  land  before  the  issuance  of  the  new  cer- 
tificate, and  that  the  certificates  were  transfer- 
able only  on  tbe  books  of  the  CMnpany  by  in- 
dorsement on  the  certificates  and  their  sorreo* 
der.  Held  that  taken  together,  the  articles,  by- 
laws, and  certificates  of  stock  were  in  effect  an 
agreement  between  the  stockholder  and  the  com- 
pany that  the  stock  should  be  transferable  only 
with  the  land,  and*  convenebr,  that  a  transfer 
of  the  land  by  sale  or  foreclosure  should  pass 
to  tJie  grantee  the  right  or  equitable  tiUe  to  the 
stock. 

lEi.  Note.— For  other  cases,  see  Waters  and 
Watsr  Oouraea,  Cent  Dig.  I  SZL] 

8.  Watebs  and  Wateb  Ooubbes  ■©=234  — 

OONTBACre— EJNFOBCEMENT  BT  THIBD  PaBTT. 

The  grantee  of  the  land,  becoming  the  equi- 
table owner  of  the  stock,  m^  enforce  the  con- 
tract under  Gv.  Code,  i  1559,  providing  that  a 
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contract  made  ezpreulr  far  tbe  benefit  of  & 

third  persMi  iorj  be  enforced  by  him. 

IBO.  Note.— For  other  caaea,  see  Waters  and 
Water  Coarses.  Cent  Dig.  |  321.] 

9.  BXEOUTOBS  AND  Aduxnisibatobs  «»31C(S) 
—Succession  of  Husband  to  Witb'bPbop- 

EETT— ACQOISmoK  OF  RlQHTB. 

Dietribntion  to  a  hnsbaul,  on  the  settlement 
of  his  wife's  estate,  of  her  shares  In  a  vater 
company  gave  him  no  right  additional  to  those 
she  possessed  therein. 

{Bd.  Note.— For  dther  cases,  see  Execators 
and  Administrator*,  Cent  Dig.  H  1B06,  1S07, 

10.  Watbbs  and  Watek  OouBSBa  ^»188(2$, 
232— Ofebatiohb  or  Watbb  Cohpaht— Qp- 

KBATION  OF  DZSTINOT  StBTEM. 

A  water  company  may  lawfully  carry  on  at 
the  same  time  two  or  more  separate  and  dis- 
tinct n^ema  of  pablic  service  in  different  plac- 
es or  Kir  different  uses  in  the  same  territory,  as 
by  operating  an  irrigation  system  and  a  pipe 
system  to  furnish  water  for  domestic  use,  and 
its  so  doing  cannot  affect  the  rights  of  stock- 
fcidden  wta  regard  to  stodc  tasoed  pnnoattt  to 
charter  and  by-laws. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Coarses.  Cent.  Dig.  {g  267,  82^,  S22J 

In  Bank.  Appeal  from  Superior  Court, 
mveiside  County;  F.  E.  Densmore,  Judge. 

Action  by  the  Riverside  Land  Company 
against  Joseph  Jarvls  and  the  Riverside  Wa- 
ter  Company.  From  the  Judgment  and  an 
order  denying  Its  motion  for  new  trial,  plaln- 
tlfl  appeals.  Judgment  and  order  reversed. 

PnxlngtGii  .ft  .^ialr.  of  BlTerslde,  for  up- 
pellant  T.  T.  Forteous,  McParland  ft  Ii^ 
Ting  and  A.  H.  Winder,  all  of  Blvexslde,  for 
respondents. 

SHAW,  J.  The  plaintiff  appeals  from  tbe 
Jodgmeiit  and  from  an  otda  denying  Its  zno- 
tion  for  a  new  trial 

The  object  of  tho  action  is  to  obtain  a  Judg- 
meat  directing  Vbe  defaidant  Rtrerdde  Wa- 
tm  Company  to  transfer  to  tbe  plalntUff  154 
•bares  of  tbe  ca^tal  stock  of  said  defendant, 
water  company.  Tbe  certificates  outstanding, 
reprasentli^  tbese  sbares,  are  in  tbe  cwtrol 
and  poesesslon  of  the  defendant  Jose^  Jar- 
vls, and  he  refuses  to  deliver  the  same  to  the 
plaintiff,  though  requested  so  to  do.  The  right 
which  tbe  plaintiff  claims  to  these  shares  Is 
based  on  tbe  following  facts: 

The  Riverside  Water  Company  was  organ- 
ized as  a  corporation  In  1886.  By  Its  articles 
of  Incorporation  It  was  empowered  to  take, 
acquire,  buy,  own,  sell,  and  lease  water  and 
water  rights,  ditches,  canals,  dams,  reser- 
voirs, and  structures  connected  therewith 
"and  all  easements  and  rights  in  respect  of 
water  and  the  uses  of  water  appurtenant  to 
Any  lands  in  this  state,  tc^ether  with  all  lands 
and  righta  of  way  necessary  or  proper  for 
any  of  the  purposes  aforesaid,  or  for  other 
purposes,"  to  use  the  wuter  or  dispose  of  the 
same  to  others  to  be  used,  and  to  control, 
manage  and  use  the  ditches,  canals  and  oth- 
-er  works  aforesaid.   Subdivisions  4  and  6  of 


arthile  2  further  dMeribe  tUe  porpoiee  of  the 

corporation  as  foUomc 

"4.  To  famish,  aeQ,  lease,  give  and  supply  war 
ter  to  all  lands  represented  by  stock  of  this 
corporation,  and  thereafter  for  use  for  me- 
chanical, agricoltoral,  irrigation  and  other  par- 
poees,  In  such  manner  and  upon  each  terms  as 
It  m^  deem  fit,  or  as  may  be  prescribed 
law." 

"6l  To  make  such  by-laws,  rules  and  r^tla- 
tions  as  it  may  deem  proper  and  necessary  for 
the  management  and  preservation  of  its  works* 
and  for  the  use  and  distributbm      the  water 

nsder  its  controL" 

Article  8  is  as  follows: 

"To  issue  certidcates  of  stock  of  sach  form  and 
device  as  tbe  board  of  directors  may  direct,  and 
such  certificates  shall  express  on  their  face  the 
number  of  shares  f»  which  and  the  tract  of  land 
to  which  they  shall  be  attached,  upon  the  baais 
of  two  shares  of  stock  to  each  acre  of  land,  the 
said  tract  of  land  being  In  the  possession  and 
ownership  of  the  person  to  whom  the  cotlficatea 
an  to  be  Issaed.'*^ 

Artldes  0  and  10  of  die  by-laws  contain 
provlsl<His  of  like  effect  as  said  article  8,  and 
the  further  provision  that  certificates  of 
stock  should  be  ^transferable  only  with  the 
land  to  which  they  are  attached,"  and  that 
tbe  party  asking  for  a  transfer  of  stock 
should  present  to  the  secretary  his  convey- 
ance of  the  land  before  the  Issuance  of  tbe 
new  certificate. 

Tbe  certificates  of  stock  here  sought  were 
issued  by  the  Riverside  Water  Company  while 
the  aforesaid  provisions  were  In  force.  Cer- 
tificate 1038  for  100  shares  was  Issued  to 
Mary  A.  Jarvls.  wife  of  Joseph  Jarvls,  on 
October  13,  1894.  CertMcate  1007  for  14 
shares  was  issued  to  Mary  A.  Jarvls  on  May 
19,  1894.  Certificate  711  for  40  shares,  only 
20  of  which  are  bere  claimed,  was  Issued  to 
Joseph  Jarvls  on  May  7,  1889.  Certificate 
2292  for  80  shares,  of  whlcSi  only  20  shares 
are  here  claimed,  was  Issued  to  Joseph  Jar- 
vls on  February  15,  1907.  They  were  all  of 
the  same  form.  The  following  copy  of  the 
one  last  mentioned  shows  tbe  f<nrm  ot  all  of 
them. 

"No.  2292.  SO  shares. 

"Incorporated  under  the  Laws  of  GaUlomla, 

January  2,  1885. 
"Riverside  Water  Company. 
"Capital  Stock.  $240,000.    24,000  Shares. 
$10  Bach. 

"Riverside.  Coonty  of  XUverside,  State  of  Cali- 
fornia, Feby.  15,  1907.  lUs  certifies  that 
Joseph  Jarvis  is  entitled  to  eighty  shares  of  the 
capital  stock  of  the  Riverside  Water  Company, 
which  are  attached  to  tbe  following  described 
tracts  of  land  situated  in  the  dty  of  Riverside, 
to  wit:  Lots  9.  13,  14  and  16  block  7,  lands  of 
the  Riv.  Land  A  Irrigation  Co.,  containing  40 
acres  of  land,  and  transferable  only  on  the  books 
of  the  company  by  indorsement  hereon  and  sur- 
render of  tills  oertiflcate." 

At  the  time  of  the  Issuance  of  the  certifi- 
cates to  Mary  A.  Jarvis  and  Joseph  Jarvls, 
respectively,  they  each  owned  the  tract  of 
land  to  which  the  shares  are  therein  respec- 
tively declared  to  be  attached.  After  tbe  is- 
suance of  said  certificates  both,  Mary  A.  and 
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Jtmefii  Jarrlii  by  •  fondosiue  proceedlnga 
and  convdTaDces,  were  dlTeated  oC  the  title  to 
tbe  77  acres  of  the  land  here  lnT<dTed,  and^ 
throng  mesne  conTeyanoes,  the  plalntltr,  on 
April  21, 1911,  became  the  owner  tbereof.  By 
virtue  of  this  ownershtp,  and  under  said  ar- 
ticles of  incorporation  and  by-laws,  It  claims 
to  be  the  owner  of  the  151  shares  of  the  stock 
declared  by  said  certificates  to  be  attached  to 
the  77  acres  of  land.  The  certificates  for 
these  shares  were  retained  by  Jarrls  and  his 
wife,  respectlTely,  when  their  titles  to  the 
lands  were  dtrested,  and  they  have  never 
been  in  possession  of  the  plaintiff.  Mary  A. 
Jarrls  afterwards  died,  and  the  decree  of 
flntil  distribution  of  her  estate  purports  to 
distribute  the  aforesaid  certificates  issued  In 
her  name  to  JoBeph  Jarrls.  Thus  the  title  to 
the  land  and  the  manual  possession  of  the 
certificates  hare  passed  to  different  persons, 
plaintiff  baring  the  title  to  tbe  land  and  the 
defendant  Jos^h  Jarvls  the  possession  of  the 
certificates. 

It  will  aid  In  the  interpretation  of  these 
articles  and  by-laws  to  state  briefly  some  con- 
ditions of  fact  and  of  law  existing  at  the 
time  of  the  Incorporation  of  tbe  company. 

The  Rlreralde  water  system  had  Its  ori^ 
in  1869.  In  that  year  the  California  Slik 
Center  Association  appropriated  water  from 
tbe  Santa  Ana  rlrer  near  San  Bernardino, 
and  carried  It  by  canals  and  finmee  to  the 
plateau  at  Rirerside,  to  be  there  used  for  the 
irrigation  of  farm  lands.  The  syst^  was 
thereaft^  owned  and  carried  on  successlTely 
by  serenil  other  corporations,  Southern 
California  Colony  Association  owned  and  op- 
erated it  from  September  IB,  1870,  to  Marcii 
8,  1877;  the  Rlrerside  Land  &  Irrigating 
Company  from  that  date  to  July  26, 1879,  and 
the  Rlrerside  Canal  Company  thereafter  un- 
til June  1,  1886,  when  It  was  transferred  to 
the  Rlrerside  Water  Company.  These  com- 
panies appropriated  more  water  and  extend- 
ed tbe  system  considerably  from  time  to  time. 
In  stxne  eases  they  sold  to  the  respectlre 
landowners  so-called  water  rights  for  their 
lands.  By  a  water  right  we  mean  a  contract 
by  the  watOT  company  with  tbe  landowner  by 
which  it  agreed  to  fiumlsb  water  to  the  land 
each  year,  forerer,  for  its  Irrigation,  either 
at  a  find  annual  rate  or  for  a  lump  suul 
In  other  cases  tbe  landowner  did  not  buy 
suciL  water  rli^t,  bat  hou^t  water  from  the 
company  from  year  to  year,  as  needed.  The 
respectlre  companies  owned  large  tracts  of 
land  oa  the  plateau  under  the  flow  of  the 
canals.  They  sold  and  conveyed  parcels  of 
this  land  to  farmers  with  a  water  right  from 
the  canal  system  attached  thereto.  In  other 
instances  they  sold  water  rights  for  lands 
which  the  company  had  not  sold  to  the  own- 
er. In  still  ottim  they  sold  parcels  of  tbe 
land  wlUiont  a  water  right,  bnt  afterwards 
furnished  water  to  irrigate  the  same  as  de- 
manded. The  lands  here  InrolTed  were  of 
the  latter  class,  except  that  the  patoel  de- 


scribed in  eertlfieate  1088  baa  never  received 
any  water.  In  the  early  part  of  this  period 
a  question  arose  concerning  the  permanency 
of  the  right  of  the  landowners  to  the  water 
thus  furnished,  where  no  water  right  agree- 
menlB  were  executed,  and  to  settle  such  ques- 
tion, at  the  instance  of  Mr.  Satteririiite, 
moDber  fnmi  San  Bernardino,  the  Legisla- 
ture, on  April  S,  1876.  enacted  section  BS2  of 
the  Civil  Code,  which  rea^s  as  follows: 

"■Whenever  any  corporation,  organiaed  under 
the  laws  of  this  state,  famishes  water  to  irri- 
gate lands  which  said  corporation  has  sold,  the 
right  to  the  flow  and  use  of  said  water  is  and 
shall  remain  a  perpetual  easement  to  tiie  land 
BO  sold,  at  snch  rates  and  terms  as  may  be  Cs- 
tebtinhcd  by  said  corporation  in  parsaance  of 
law.  And  whenerer  any  person  who  is  cultivat- 
ing land  on  tbe  line  and  withm  the  flow  of  any 
ditoh  owned  by  such  corporatlwi,  has  been  fur- 
nished water  by  it  with  which  to  irrigate  Us 
land,  snch  person  shall  be  entitled  to  tbe  con- 
tinued use  of  said  water,  npon  tbe  same  terms 
es  those  who  bare  parcbased  their  land  of  the 
corporation." 

Under  this  section  the  landowners  who  had 
been  furnished  with  water  by  said  companies 
to  irrigate  lands  which  such  companies  had 
sold  to  them,  or  which  were  on  the  line  and 
within  the  flow  of  the  ditches  of  the  system, 
became  entitled  to  recelre  such  water  per- 
manently for  that  purpose.  As  to  the  land 
Bold  by  such  companies  the  right  would  be 
an  easement  attached  to  the  land  sold.  As 
to  other  lands  so  furnished  It  would  be,  at 
least,  a  right  to  the  continued  use  of  the 
water  thereon. 

The  water  system  owned  and  (grated  by 
tbe  Riverside  Canal  Company  in  1885  bad 
grown  up  and  was  operated  under  the  con- 
ditions stated.  A  lai^  area  of  land,  devot- 
ed to  orange  cnltore,  was  Irrigated  and  kept 
productive  by  the  use  ct  this  water.  Tbe 
rights  of  the  sereral  landowners  to  the  use 
of  the  water  were  of  rarlona  origins;  some 
had  gained  a  private  right  by  prescription, 
.some  had  acquired  a  private  right  under  a 
water  ri^  agreement,  some  had  righto  un- 
der section  S52,  and  others  no  well-defined 
right  except  as  braefldarles  of  a  public  use. 
The  board  of  supervisors  c£  the  county  had 
fixed  the  rates  to  be  cbai«ed  for  water  for 
IrrigatliHi,  and,  so  ftr  as  appears,  the  us- 
ers and  the  company  acqulraced  therein,  and 
tbe  rates  fixed  were  charged  and  paid.  All 
tbe  interested  parties  seemed  to  agree  tliat 
the  water  ct  the  system  was  devoted  to  pub- 
lic use,  that  the  particular  lands  to  which 
the  water  was  furnished  comprised  the  ter- 
ritory to  which  the  water  was  dedicated^ 
that  tbe  owners  thereof  were  the  beneficiaries 
ot  the  use,  and  that  the  canal  company  was 
tbe  administrator  thereof,  at  least  so  far 
as  the  establishment  of  water  rates  was  con- 
cerned. It  la  probable  that  they  were  mis- 
taken in  this  as  to  a  part  of  the  water  and 
particular  tracte  of  land.  As  tbe  landowners 
are  not  parties  to  the  action,  it  would  not 
be  pn^r  to  decide  the  question,  and  we 
find  it  unnecessary  to  do  so.  It  is  sufllclent 
lor  tbe  purposes  of  tbe  case  to  dedare  that 
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the  reqpectlTe  mwam  ot  land  Snlgated  trom 
tbe  system  bad,  whUe  they  owned  the  land, 
lichts  to  the  nae  of  tbe  wator  In  costrol  of 
tbe  campany,  either  jnlvate  ilgfata,  or  il^ts 
aa  membora  of  the  "piddle"  to  whoae  use 
the  water  wu  dedicated ;  that  these  rights 
were  either  apporteiiant  to  the  land  aa  pri- 
vate rli^ta,  or  they  were  attached  to  tbe  land 
because  of  the  dedlcatkn  thereto  -  tor  pnb- 
Ue  ue;  that  the  prorate  eaaementa  were 
hardens  or  senritodaB  upon  the  water  sye- 
tem;  that  the  public  nse  was  a  burden  m 
the  system  as  to  tbe  remainder  of  the  wa- 
ter ;  and  that  It  was  not  within  the  power 
of  tbe  conqjiany,  without  the  consent  of  the 
nseia,  to  dtreet  the  private  rights  or  to  shift 
the  pidillo  DBS  to  other  lands.  This  Is  a  cor^ 
rect  statement  at  tbe  law  as  we  conceive  it 
to  be. 

Tbe  Riverside  Water  Company  was  organ- 
laed  by  tbe  persons  who  were  at  the  time 
receiving  and  using  the  water  of  the  system 
thus  owned  by  the  Biverslde  Canal  Company. 
The  latter  company  also  owned  a  large  body 
of  vacant  land  wbbA  it  held  tm  sale.  Tbe 
water  users  desired  to  separate  the  own- 
ership and  control  of  tbe  water  system  trom 
tbe  ownership  of  tbe  land.  Tbey,  therefore! 
formed  two  corporations,  the  Riverdde  Land 
Company,  plalntUC  herein,  to  acquire  tbe  land 
<tf  the  canal  company  and  deal  in  land,  and 
the  Blverslde  Water  Company,  to  acquire 
the  said  water  system  and  operate  the  same. 
One  of  tbe  chief  objects,  with  regard  to 
the  water  company,  was  to  get  all  the  per- 
sons who  owned  land  within  tbe  flow  of  the 
canals  and  who  bad  been  using  water  there- 
from to  Irrigate  such  lands,  to  become  stock- 
holders in  the  new  water  company  in  pro- 
portLott  to  the  area  Irrigated,  and  to  provide 
some  method  by  which  tbe  control  of  that 
compdby  would  be  kept  In  the  hands  of  those 
who  rightfully  used  the  water.  It  was  main- 
ly for  the  latter  purpose  that  tbe  above  pro- 
visions were  framed  and  Inserted  In  tbe  ar- 
ticles and  t^-laws.' 

Tbe  water  company  was  accordingly  form- 
ed, and  It  thereupon  acquired  said  water 
system  by  conveyance  from  the  Riverside 
Canal  Company  on  July  1,  1885.  AU  but  a 
very  few  (all  but  two,  Jarvla  testified),  of 
the  previous  water  users  become  stockhold- 
ers of  tbe  water  company  in  pursuance  of 
this  plan.  Thereafter  tbe  water  company 
continued  the  distribution  of  the  water  as 
before^  It  conceded  that  the  right  of  the 
few  users  who  did  not  take  stock  was  not 
dlTcsted  by  that  fact,  and  it  has  continued 
the  servloe  to  them  at  the  established  rates. 

The  water  company  in  its  answer  j<dns  in 
tbe  prayer  of  tbe  complaint.  The  actlre  de- 
fense is  made  by  Jarvis.  He  claims  that 
Oe  stock  belongs  to  him,  although  be  does 
not  own  the  land  to  which  It  Is  declared  to 
be  attadied,  nor  any  other  land.  On  his  be- 
half It  is  cmitNided:  (1)  That  the  water  was 
dedicated  to  public  nse,  and  that  tbe  pro- 
TMm  that  the  stodE  abonld  be  attached  to 


the  lands  described  in  the  certificate  tbere^ 
for  constituted  an  attempt  to  give  that  land 
a  preferential  right  to  reo^ve  a  part  of  the 
water  so  dedicated*  to  convert,  to  that  ex- 
tent, the  public  USB  Into  a  xwlvato  right, 
wbidi,  naOat  the  princtiHss  laid  down  in 
Leavltt  T.  Lassen  Irr.  Co.,  1^7  CaL  82.  106 
Pac  404,  29  L  B.  A.  <N.  S.)  218,  Southern 
P.  Ca  Spring  V.  W.  Co.,  178  Oal.  — » 
ISO  Paa  SK,  and  other  decisions  of  this 
court,  may  not  be  done.  (2)  That  the  wo- 
vlaioDS  of  the  articles  and  by-laws  of  tbe 
water  company,  to  the  effect  that  Its  stock 
should  only  be  transferred  with  the  land  to 
wbi(!b  it  was  declared  to  be  attached,  cm- 
atltute  an  unreasonable  restraint  on  aliena- 
tion, which  la  beyond  tbe  power  of  the  cor- 
poration, and  that  the  proTisl<ms  are  oon- 
sequently  Toid.  (8)  That  tbe  articles,  by- 
laws, and  certificate  oX  stock  do  not  c<m- 
sOtute  a  contract  between  the  corporation 
and  tbe  stockholder  wber^  the  stockholder 
agreas  that  a  transfer  of  ttie  land  described 
In  the  c«tiflcate  sliaU  operate  as  a  transfer 
of  tbe  ri^t  to  the  Sliares  r^resoited  by  die 
certificate,  or  that  the  stock  shall  be  trans- 
ferred only  with  asid  land. 

[1]  1.  That  water  dedicated  to  public  nse 
cannot  lawfiilly  be  converted  Into  a  private 
use  so  as  to  create  a  private  preferential 
right  thereto  fOr  the  benefit  of  a  ipeciflo  par- 
cel of  land  is  a  well-establlslied  prc^xmltlon, 
and  is  laid'  down  in  tbe  cases  referred  to. 

[2]  But  we  do  not  think  that  this  Is  the 
eflTect  <a  ttut  srtldes  and  by-laws  of  the  omn- 
pany.  So  far  as  tbe  validity  of  a  provision 
tlkat  a  conveyance  of  the  land  oarries  to  the 
grantee  a  right  to  the  stock  wbidi  "r^>re< 
sents"  tbe  land,  as  the  articles  put  It,  Is 
concerned,  It  is  immaterial  whether  the  right 
of  tbe  owner  to  receive  n*ater  for  tbe  land, 
at  the  time  the  water  company  acquired  the 
system,  ms  a  public  ri^^t  or  a  private 
right. 

[1]  As  to  the  private  rights,  if  any,  th^ 
would  be  ai^urtepances  to  tbe  land,  entitling 
it  to  receive  water  from  the  system,  and  the 
service  of  that  water  to  that  land  must  have 
bem  conttnued  by  the  ctmipany,  in  any  erent, 
since  It  was  the  owner's  right  to  have  it 
BO  continued.  In  such  a  case  a  sale  at  the 
land  after  the  acquisition  of  the  system  by 
the  company  would  carry  the  right  to  tbe 
water  as  an  appurtenance.  There  would  ob- 
viously be  no  conversion  of  a  public  right  in- 
to a  private  right,  but  the  private  right 
would  continue  as  before. 

{4]  If  the  right  was  a  public  right  pertain- 
ing to  the  land  by  reason  of  the  fsct  that  It 
was  a  part  of  the  territory  to  which  the  putH 
lie  use  for  irrigation  bad  atta<died,  as  must 
bare  Ireen  ttie  case  If  it  was  at  that  time 
lawfully  receiving  the  water  dedicated  to 
public  use,  then  it  would  be  tbe  duty  of 
tbe  water  conqiany  to  continue  to  supi>ly 
to  that  land  a  reasonable  proportion  of  tbe 
water  so  dedicated  to  tbe  pidillc  nse.  Wbetli- 
er  dedicated  to  public  use  upon  a  class  of 
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lands  not  all  eoDtLgnoiu,  or  apon  all  lands 
within  a  defined  terrttory,  each  water  conld 
not  lawfully  be  diverted  to  other  lands  by 
the  agent  In  charge  of  the  use,  tnit  must  be 
supplied  to  the  land  to  which  It  is  dedicated. 
Fellows  T.  Los  Angeles,  161  Cal.  64,  90  Pac. 
187;  Hewitt  t.  San  Jacinto,  etc..  Dist..  124 
Oal.  188,  56  Pac.  88S;  South  Pasadena  v. 
Pasadena,  etc.,  Co.,  152  CaL  687,  93  Pac. 
490;  Del  Mar,  etc.  Co.  t.  Eshleman,  167 
cal.  666,  140  Pac.  681,  948.  It  would  be  to 
the  interest  of  the  landowner  benefited  by 
such  a  public  use  to  have  a  rolce  in  the  con- 
trol of  the  company  in  charge  of  the  use, 
as  well  aa  to  the  Interest  of  those  having  a 
private  right  It  would  therefore  be  to  the 
interest  of  all  the  shareholders,  under  the 
plan  devised,  and,  cimseguently,  to  the  in- 
terest of  the  company,  that  none  but  users  of 
the  water,  entitled  as  benefldarlee,  should 
have  stock  of  the  company,  or  a  voice  In  its 
control.  The  continuance  of  the  service,  un- 
der these  drcumstances,  would  not  be  a  con- 
version of  a  public  use  into  a  private  use 
but  would  be  a  mere  continuance  of  a  public 
use  already  existing.  In  such  a  case  It 
would  be  entirely  reasonable  to  provide  that 
a  sale  of  the  land  so  beneflclatly  entitled 
Bfaould  carry  the  stock  which  is  evidence  for 
the  owner  of  the  laud  of  his  right  to  par- 
ticipate In  the  use  of  the  water  and  in  the 
control  of  the  corporate  agent  in  charge  of 
the  use.  Such  corporate  ageut  woUld  remain 
subject  to  the  regulation  and  control  of  the 
public  authorities  thereafter,  as  before,  not- 
withstanding the  arrangement  that  stock 
therein  would  pass  with  the  land  to  which 
It  was  declared  to  be  attached. 

It  may  be  that  the  50  acres  represented 
by  certificate  1038,  which  was  never  supplied 
with  water,  is  not  now  eutltled  to  any  un- 
less there  should  be  a  surplus  in  the  con- 
trol of  the  company  after  supplying  all  lands 
which  have  heretofore  lawfully  received  wa- 
ter. The  issues  In  this  case  do  not  require 
us  to  decide  the  question  as  to  ttie  right  to 
water.  We  are  concerned  only  with  the  right 
to  the  stock,  and  that  right  Is  not  affected 
by  the  fact,  if  it  be  a  fact,  that  the  company 
has  no  water  to  fnrnlah  to  ttiat  particular 
parcel  of  land. 

2.  There  are  decisions  holding  that  restric- 
tions upon  the  sale  or  transfer  of  corporate 
stock  which-  are  unreasonable  cannot  be  im- 
posed by  provisions  in  its  articles  or  by-laws. 
A  provision  that  the  transferee  of  stock 
should  vote  for  every  increase  of  capital 
stock  proposed  by  the  directors  has  been  held 
to  be  unreasonable  and  void.  McNuIta  v. 
Bank,  164  111.  427,  45  N.  E.  954,  66  Am.  St. 
Rep.  203.  Of  a  by-law  which  required  30 
days*  previous  notice  of  a  ptogoaei  transfer 
and  of  the  price  thereof,  and  gave  the  com- 
pany or  other  stockholders  the  preferred 
rl^t  to  buy  it  at  that  price,  the  court  said 
that  it  was  an  unreasonable  restraint  upon 
allmation  "when  invoked  by  the  conuMUiy.'* 
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Bloede  Ga  t.  Bloede,  84  Hd.  129,  34  AtL  1127. 
33  li.  B.  A.  107,  57  Am.  St  Bep.  373.  The 
dedriou  in  New  Bngland  Tr.  Ca  v.  Abbott 
162  Mass.  162,  88  N.  El.  432.  27  L.  B.  A.  271, 
seems  to  be  opposed  to  the  last-named  case, 
and  to  h(dd  that  swdi  oootracta  are  valid. 
And  a  prorision  in  the  articles  that  stock 
should  not  be  transferred  until  all  debts  of 
the  holder  to  the  corporation  were  paid,  aU 
though  inconsistent  with  the  general  law  giv- 
ing the  right  to  transfer  pn^>aty.  has  beed 
held  to  be  valid,  and  not  contrary  to  public 
policy  nor  in  contravention  of  express  law. 
Uibbs  V.  Long  Island,  etc..  Oo.,  83  Hun,  92, 
31  N.  Y.  Supp.  406;  Mechanics*  Bank  v.  Her^ 
chants*  Bank,  46  Mo.  516,  100  Am.  Dec.  388; 
St  Louis  I.  Co.  V.  Goodfellow,  9  Mo.  149.  In 
Lum  V.  American,  etc.,  Co.,  165  Oal.  6^,  138 
Pac.  803,  Ann.  Cas.  1915A,  816,  a  provision 
In  the  articles,  and  stated  in  the  certificates, 
that  the  paid-up  capital  stock  aboold  not  be 
assessed  was  dedared  to  C(»stltvte  a  valid 
ccmtract  between  the  corporation  and  Mb 
stodEholders.  The  court  said: 

"A  corporation  may  enter  Into  an  agreement 
*  *  *  to  do  or  to  refrain  from  doing  some- 
thing when  such  action  *  *  *  is  not  con- 
trary to  express  law,  or  to  public  policy.  •  •  • 
Such  contracts  may  even  go  bo  far  as  to  provide 
for  a  surrender  by  one  of  the  parties  of  some 
privilege  otherwise  granted  by  law." 

fS]  An  agreement  between  persons  who  are 
entitled  to  the  first  right  to  the  use  of  a  cer- 
tain supply  of  water  to  form  a  corporation 
to  acquire  such  supply  and  distributing  aa.- 
nals.  and  that  the  articles  of  incorporation 
shall  provide  that  stock  Is  to  be  Issued  only 
to  the  owners  of  land  entitled  to  the  water, 
2  shares  of  stock  for  each  acre  of  land,  that 
the  stock  shall  be  attached  to  such  land,  and 
shall  be  transferable  only  with  the  laud  and 
upon  the  presentation  of  a  conveyance  there- 
of from  the  former  holder,  and  that  such 
stockholders  shall  have  the  first  right  to  the 
water  cannot  be  said  to  be  unreasonable.  If 
not  the  articles  and  by-laws  made  in  pursu- 
ance of  and  to  carry  Into  effect  such  agree- 
ment are  not  unreasonable.  On  the  contrary, 
it  is  founded  on  prudence  and  reason,  de- 
signed, as  It  would  obviously  be,  to  keep  the 
control  of  the  distributing  company  In  the 
hands  of  those  entitled  to  the  use  of  the  wa- 
ter. The  beneficial  effects  in  this  case  are 
shown  by  the  fact  that  the  water  company 
has  kept  the  rates  down  to  the  sum  required 
to  provide  for  expenses  of  distribution  and 
maintenance,  and  has  not  attempted  to  make 
profits  In  any  other  maauer. 

That  it  is  not  contrary  to  the  general  pol- 
icy of  the  law  is  ^own  by  the  am«idment 
of  1895  (St.  1895,  p.  U8)  to  section  824  of  the 
Civil  Code,  providing.  In  substance,  that  a 
corporation  organized  to  sell  or  distribute 
vrater  for  irrigatloa  or  domestic  use  may 
declare  in  Its  by-laws  that  the  water  shall 
be  distributed  only  to  stockholders,  that  the 
stock  shall  be  appurtenant  to  the  laud  de- 
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scribed  In  tin  oerUflcate/ shall  only  be  tiane- 
terred  with  such  land,  and  shall  pass  with  a 
conveyance  thereof,  a  plan  not  essentially 
dlfferoit  that  adopted  by  the  locorpo- 
'  ratora  of  the  BiTerslde  Water  Company.  It 
.  does  not  violate  the  ptovlsloa  of  section  824 
that  shares  of  stock  "may  be  transferred  by 
'  indorsement**  and  "delivery  of  the  certlfl- 
cate.**  nils  language  dow  not  torUd  the 
naUng  ot  agreements  to  transfw,  nor  the 
nuLklng  ot  contracts,  good  between  the  par- 
ties, that  a  oertiflcate  shall  pass  with  the 
transfer  of  certain  other  property.  Oorpo- 
rate  stock  would  be  transf^able  without 
such  proTlEdon.  Ctv.  Code.  S  1044.  The  pro- 
vision mer^  prescribes  a  mode  by  which 
tbo  transfer  may  be  made.  It  does  not  pro- 
UUt  a  transfer  other  methods,  nor  de- 
Clare  that,  when  made  In  another  manner,  a 
transfer  may  not  be  «iforced  by  the  party 
entitled  to  the  shares. 

{•]  Spedfle  performance  lies  in  wach  cases. 
FedEheimer  v.  National  Exch,  Bank,  79  Va. 
83;  New  Bngland  T.  Co.  v.  Abbott  stipra. 
The  articles  and  by-laws  of  this  company  do 
purport  to  prevent  a  lawful  transfer,  except 
with  the  land,  without  the  consent  of  the 
oorporation.  Bat  the  agreement  not  to  trans- 
fer the  stock  except  with  the  land  is  volun- 
tarily made  by  the  person  taking  the  stock. 
As  It  is  not  unreasonable  or  Immoral,  nor  ex- 
pressly forbidden,  It  Is  a  contract  which  a 
person  may  lawfully  make  concerning  bis 
property  and  which  may  be  enforced  against 
him. 

[7,  t]  3.  The  articles,  by-laws,  and  certifi- 
cate constitute  the  evidence  of  the  contract 
between  the  parties.  Taken  together,  they 
are.  in  effect,  an  agreement  between  the 
stockholder  and  the  company  that  the  stock 
shall  be  transferable  only  with  the  land,  and, 
conversely,  that  a  transfer  of  the  land  shall 
pass  to  the  grantee  thereof  the  right  to  the 
stock,  that  Is,  the  eqnltable  tiltle  thereto.  Re- 
spondent  admits  that  it  was  an  agrement  on 
the  part  of  the  stockholder  that  the  stock 
should  be  transferable  only  with  the  land^ 
Its  language  to  that  effect  is  too  clear  for 
dispute.  This  being  so,  It  must  follow,  either 
that  a  transfer  of  the  land  carries  the  equi- 
table title  to  the  stock,  or  that  the  owner- 
shlp  thereof  will  forever  remain  in  the  orig- 
inal holder  of  the  certificate,  which  seems 
absurd.  But  the  agreemfflit  went  further, 
and  provided  that  the  stock  should  be  "at- 
tached" to  the  land.  It  Is  not  provided  that 
It  shall  be  detached  by  a  sale  of  the  land. 
The  plain  intent  Is  that  It  shall  remain  at- 
tached, and  that  the  ownership  thereof  shall 
follow  the  ownwshlp  of  the  land  to  which 
the  water  must  be  famished.  If  it  Is  to  re- 
main attached  aft»  the  land  is  conveyed,  it 
mutt  pass  with  fbt  land.  This  is  tbe  natural 
effect  and  the  clear  meaning  of  the  provi- 
tlaa.  It  is  a  contract  made  by  the  landowner 
■  fbr  the  beasGt  of  the  company,  the  other 
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stockholders,  and  also  of  the  grantee  of  the 
land.  The  grantee  becomes  the  owner  of  the 
eaaitaUe  title  to  the  stock,  and  he  may  en- 
force the  contract  made  for  Ids  ben^L  Civ. 
Oode^l  1060. 

[I]  The  distribution  of  the  shares,  Ismed 
to  Mrs.  Jarvls,  to  her  husband  upmi  the  set- 
tlement of  her  estate  gave  him  no  rt^t  addi- 
tional to  those  she  possessed  therein.  The 
ohllgatl<m  may  be  mforeed  i^lnst  him  as  to 
all  the  shares. 

[10}  After  the  water  craiQiany  had  acquire 
ed  tba  water,  canals,  and  works  of  Uie  canal 
company,  It  aUo  acquired  another  water  sup- 
ply and  system  of  iripes  Installed  to  famish 
water  for  domestic  uses  to  the  Inhabitants 
of  the  city  of  Stvenride.  It  has  ever  since 
operated  said  domestic  system,  furnishing 
water  therefrom  to  all  persons  without  re- 
gard to  their  ownenihip  of  land  or  stock. 
The  court  found  these  tacts,  as  we  suppose 
in  suppprt  of  its  theory  of  the  case  that  If 
the  water  company  was  engaged  In  public 
service  of  water,  the  land  coold  not  be  at- 
tached to  Its  stock.  The  two  water  systems 
were  wholly  separate  and  distinct,  and  the 
water  furnished  for  domestic  use  was  <^tatn- 
ed  from  a  source  not  acquired  from  the  canal 
company.  A  water  company  may  lawfully 
carry  on  at  the  same  time  two  or  more  sepa- 
rate and  distinct  systems  of  public  service 
in  difFerent  places,  or  for  different  uses  in 
the  same  territory.  The  foct  that  this  com- 
pany was  also  engaged  In  the  public  service 
of  selling  and  distributing  water  for  domes- 
tic use  In  Riverside  does  not  affect  the  recip- 
rocal rights  and  obligations  of  the  stockhold- 
ers and  the  company  with  regard  to  the  stock 
Issued  In  pursuance  of  the  articles  and  by- 
laws.  The  finding  Is  Immaterial  to  the  case. 

The  flindlQg  that  the  water  company  had 
allowed  persons  to  vote  as  stockholdera  and 
to  act  as  directors  who  did  not  own  sto<^ 
attached  to  land  owned  by  them  Is  not  sus- 
tained except  by  evidence  to  the  effect  that 
in  some  Instances  where  the  land  was  con- 
veyed the  stock  was  not  at  once  brought  In 
by  the  parties  for  transfer  to  the  grantee, 
and  In  the  meantime  the  original  stockholder 
appeared  on  the  books  to  own  the  stock,  and 
was  permitted  to  vote  the  same;  no  objec- 
tion being  made  by  the  grantee.  These  facts 
are  also  of  no  importance  to  the  Questions 
decided. 

For  the  reasons  we  have  given,  we  are  of 
the  opinion  that  the  coort  below  erred  in 
holding  that  the  certificates  of  stock  wer^ 
held  by  Jarvls  free  ol  any  claims  of  the 
plaintiff.  It  is  unnecessary  to  declare  that 
the  certiflcatea  are  appurtenant  to  the  par^ 
eels  of  land  described.  It  is  sofflclent  for  the 
plalntifTs  purpose  that  the  conv^ance  of  the 
land,  eiUker  directly,  or  fOTeclosure,  cre- 
ates an  implied  contract  by  the  grantor,  or 
formra  owner,  to  yield  up  the  certificate  to 
the  grantee  and  that  plaintiff  is  entitled  to 
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enforce  siuih  agreement  and  Iiave  the  certifi- 
cates transferred  wi  tbe  boolcs  of  the  com- 
pany. 

Tbe  Judgment  and  order  are  rererBed. 

We  concur:  ANGELLOTTI,  0.  J.j  LORI- 
OAN.  J.:  MELYIN.  J.;  SLOSS,  J.;  HffiN- 
SHAW,  J.;  LAWLOB,  J. 


WBSTEOEIN  INDEMNITY  CO.  et  aL  t.  IN- 
DUSTBIAIi  ACCIDENT  COMMISSION 
OF  CAIilFORNIA  et  aL   (L.  A.  609&) 
(Saprona  Court  of  California.    Jan.  29,  1Q17. 
Bebearing;  D«tiie4  Feb.  26.  1917.) 

1.  UaSTBB  and  SeBTAMT  «S»404-'WoBEHEn'8 
GOIIPEKSATION  Act— EVIDBNCI-— DlCLARA- 
TI0N8. 

Declarations  of  the  deceased  employ^  re- 
latins  directly  to  his  injury  were  competent  un- 
der Workmen's  CompeoBation,  Insurance,  and 
Safety  Act  (St  1913,  p.  313)  {  77a.  as  amend- 
ed in  1916  (St.  1915,  p.  1102),  permitting  such 
hearsay  erldence  in  an  action  under  that  act 

2.  MASTEB  AITD  SEBVANT  ®=»347 — WOBKlfEN'S 
COMPENaATTON  AOT— CONBTITDTIONALITY. 

The  provisions  of  Workmen's  Compeneation, 
Insurance,  oi^  Safety  Act,  |  77a,  as  amended 
in  191S,  are  not  opposed  to  any  constitutional 
ptorision. 

In  Bank.  Application  by  Weston  Indem- 
nl^  Company  and  anotbw  for  writ  of  re- 
view against  the  Bidustrial  Accident  Commis- 
sion of  the  State  ot  California  and  another. 

Application  denied. 

Duke  Stone,  of  Los  Angeles,  for  petition- 
ers. Christopher  M.  Bradley,  of  San  Fran- 
cisco, for  respondents. 

PER  CCKIAM.  [1]  The  hearsay  testimo- 
ny complained  of  relative  to  the  statements 
of  the  deceased  employ^  relating  directly  to 
his  Injury  was  competent  under  the  proTl- 
sious  of  section  77a  of  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act,  as 
amended  in  1916  (St.  1916,  p.  1102). 

[2]  We  are  satlsQed  that  such  provisions 
cannot  be  held  invalid  as  opposed  to  any 
provision  of  our  Constitution. 

Tbe  application  for  a  writ  of  review  Is  de- 
nied. 


In  re  HUMPHBEY.    (Cr.  1964.) 

(Supreme  Court  of  California.   Jan.  27,  1917.) 

1.  Attorney  and  Client  €=^3S— Disbar^nt 
—"Moral  ToBrrruDE." 
Tlie  publication  by  an  attorney  by  a  circu- 
lar miarepresentinK  the  facta  of  an  action  to 
recover  money,  and  concluding  with  the  state- 
ment that  the  jodge  "used  his  judicial  office  to 
enable  saM  bank  to  ke^  that  money,"  such 
accusation  bting  without  foundaticai,  was  the 
willful  making  of  a  false  charge,  which,  since 
it  could  not,  under  Civ.  Code,  fi  47,  subd.  3,  as 
to  privileged  publicationa,  be  justified  because 
tlie  judge  was  at  tliat  time  a  candidate  for  re- 
election to  a  judicial  office,  nor  as  a  mere  con- 
clusion from  facts  stated,  amounted  to  moral 
turpitude  within  Code  Civ.  Proc.  $  287,  subd.  5, 
anthoriziog  disbanneot  tbereCor;  "moral  turpi- 


I  tude"  being  miseondnct  br  an  attorney  in  ref- 
erence to  his  duties  and  obligations  as  such  at- 
torney— conduct,  in  fact,  contrary  to  justice, 
honesty,  modesty,  or  good  morals. 
_n:d.  Note.— For  otbar  eases,  see  Attorn^  and 
Client.  Cent.  Dig.  fS  51.  61 

For  other  definitions,  see  Words  and  Phrases, 
First  and  SecMid  Series,  Moral  Turpitode.] 

2.  Attobnet  and  Cuknt  •bsSS— DzBBAUaiR 

— CRmoisMS  or  Coubt. 
While  attorneys  have  the  widest  latitude  in 
differing  with,  and  criticizing  the  winions  of, 
the  courts,  yet  when  they  resort  io  misrepresen- 
tation and  unwarranted  assaults  upon  the  courts 
whose  officers  they  are,  they  vitiate  their  duty 
and  obligation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  H  51,  61.] 

8.  altobnst  and  cubnt  «=»38— duty  of 
Attoknets. 
An  attorney  Is  required  at  all  times  to  strict- 
ly observe  the  principles  of  tmtli,  honesty,  and 
faimesiii  especially  m  critldsmi  of  tha  court, 
to  the  end  that  the  public  confidence  In  tha 
due  administration  of  jostioe  be  upheld,  and  the 
dignity  and  nsefnlnoM  of  the  eouts  be  main- 
tained. 

[Ed.  Note.— For  other  cases,  see  Attomay  and 

Cfient,  Cent.  Dig.  fiS  51,  61.] 

In  Bank.  Appeal  from  Superior  Court,  San 
Diego  County;  J.  P.  Wood,  Jodfe. 

William  Hum^irey,  an  attorney,  was  bdb- 
pended  for  two  yean  from  pracUdnc,  and 
appeals  fnnn  such  Judgment  Affirmed. 

Wm.  Humphrey,  of  San  Diego,  In  pro.  per. 
E.  H.  I.Amme  and  Dempster  McEee,  both  of 
San  Diego,  for  reiyiondait. 

liAWLOB,  J.  The  appeal  herein  was  de> 
dded  by  tbe  District  Court  of  Appeal  for  the 
Second  District  An  application  was  nuule 
to  this  court  for  a  bearing.  It  was  granted 
for  the  reason  that  we  entertained  some 
doubt  whether  the  ndscondnct  of  the  appel- 
lant amounted  to  *inoral  turpitude."  within 
the  meaning  of  subdivision  6,  |  287.  of  the 
Code  of  Civil  Procedure.  Upon  a  considera- 
tion of  that  Question  we  have  reached  the 
conclusion  that  the  District  Court  correctly 
dl^HMsd  of  It  Tbe  opinion,  iriilch  la  written 
by  Mr.  Prertdlng  Justice  Cooany,  1%  in  part, 
as  follows: 

"In  tliis  proceeding  respondent  was  tried  be- 
fore the  superior  court  upon  an  accusation  pre- 
ferred against  him  by  the  Bar  Association  of 
Sail  Diego.  The  court  found  that  the  allegations 
of  the  accusation  were  true,  and  that  the  con- 
duct of  the  respondent  in  the  premises  constitut- 
ed an  act  of  moral  turpitude.  Thereupon  it  was 
ordered  and  adjudged  that,  for  a  period  of  two 
years,  his  name  be  stricken  from  the  roll  of  at- 
torneys and  counselors  at  law,  and  that  for  that 
period  he  be  precluded  from  practicing  as  such 
attorney  and  counselor  at  law  in  any  court  of 
thia  state.  From  that  judgment  the  respondent 
prosecutes  this  appeal. 

"In  October.  1914,  Hon.  W.  B.  Ouy.  a  judge  of 
the  superior  court  in  and  for  the  county  San 
Diego,  was  a  candidate  for  re-election.  Re- 
Bpondent  caused  to  be  printed  and  nublished  a 
circular  or  card  containing  an  article  prepared 
under  a  heading,  'W.  B.  Guy's  Conduct  as  Judge 
Disclosed,*  Then  followed  a  purported  state- 
ment of  proceedings  had  and  judgments  rendered 
by  Judge  Qny  in  two  cases.   In  the  first  ease, 
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followiiiff  s  pnrportod  statement  of  tbe  facts, 
the  circaUr  closed  as  foUoira:  Do  you  want 
that  kind  of  a  man  for  Juvenile  Judge?  What 
will  be  the  effect  on  young  lawyers  who  look  to 
the  Judge  for  exeii^>Ie?  Answer  with  your  votes 
November  3d.'  In  the  ■econd  case,  following  a 
purportod  statement  of  facts,  tbe  circular  closed 
as  follows :  'Any  person  who  has  tbe  intelligence 
of  a  common  monkey  knows  that  said  fund  coald 
not  become  the  property  of  the  Justice  of  the 
Peace,  or  Uie  bank,  or  any  other  person  without 
the  consent  of  the  owner.  Observe  that  the 
money  was  released  from  custody  of  the  Jus- 
tice and  the  bank  notified  of  it  and  a  request 
made  for  its  return  by  the  owner.  Judge  Ouy 
used  his  judicial  office  to  enable  said  bank  to 
keep  that  money  and  also  refused  a  new.  trial 
and  refused  to  allow  any  other  Judge  to  try  the 
case.  Do  you  want  that  kind  of  a  man  for  Judge 
of  Javeniles?  What  example  will  be  set  to  the 
roung  who  look  upon  a  Judge  of  a  Superior 
Court  as  some  great  personageT  Answer  with 
yoar  votes  November  Sd.* 

"Answering  the  accusation,  respondent  admits 
that  he  publtBhed  the  circulars  or  cards  in  qnes- 
tfoo,  and  asserts  that  they  contain  only  the 
truth.  He  denies  that  the  cards  were  printed 
wrongfully  or  anlawfolly  or  maUaooaly,  or  with 
any  other  thought  than  to  properly  advise  vot- 
ers at  the  election.  Appellant  has  brought  up 
with  his  appeal  a  Mil  of  exceptions,  showing  the 
proceedings  at  the  trial  upon  this  accusation 
against  him,  and  indudinK  the  evidwce  upon 
which  the  court  bdow  has  baaed  its  flnding  uat 
the  publication  made  by  respondent  was  false 
and  malicious  and  Involved  moral  turpitude  on 
the  part  of  the  publisher.  Bearing  in  mind  the 
role  that  the  findings  the  aniwrior  conrt  np- 
<m  mflttem  of  fact  are  not  subject  to  review 
where  they  have  any  substantial  support  in  the 
evidence,  we  will  briefly  compare  the  charges 
printed  by  the  respondent  concerning  the  two 
cases  above  mentioned  with  the  tacts  as  they 
occurred  in  the  trial  of  those  cases. 

"As  to  the  Qrst  case,  we  find  that  the  state- 
ment of  facta  in  the  circular  of  respondent  is 
sa  follows:  'The  administrator  of  David  A. 
Smith  brought  action  against  an  attomey-at- 
law  to  teoover  $350.00.  The  facts  stated  by  the 
administrator  and  admitted  by  demurrer  of  said 
attorney  were:  That  said  defendant  was  the 
attorney  and  confidential  advisor  of  said  Smith. 
That  wliile  said  Smith  was  in  a  dying  CMidition, 
under  the  effect  ot  opiates  and  incapable  of 
transacting  business  or  comprehending  the  na- 
ture thereof,  said  attorney,  in  conspiracy  with 
a  confidential  nurse  of  said  Smith,  induced  said 
Smith  to  deliver  to  said  attorney  $350.00,  which 
sum  said  attorney  and  said  onrse  falsely  pre- 
tended to  said  Smith  was  for  the  defense  to  an 
action  which  would  be  commenced  a^nst  said 
nurse.  That  said  false  repreeentations  were 
made  to  said  Smith  for  the  purpose  of  obtain- 
iug  said  sum  without  consideration  and  that 
no  consideration  was  received  by  said  Smith 
for  said  mon^.  That  said  administrator  de- 
manded of  said  attorney  tiie  return  of  said  sum 
hut  no  part  of  it  was  ever  returned.'  The  real 
title  of  the  above-mentioned  case  was  O.  K. 
Bollard,  Administrator,  v.  It.  E.  Dadmno.  The 
first  count  in  that  ctHnplalnt  contains  a  state- 
ment of  facts  wUdi  endenUy  is  the  statement 
of  facts  referred  to  in  the  circular,  although 
there  are  differences  between  the  two  statements 
of  facts.  For  instance,  although  the  complaint 
alleges  that  Dadmun  was  an  attorney  at  law, 
it  does  not  allege  that  he  was  the  attorney  of 
said  Smith:  and,  although  tbe  complaint  says 
that  Dadmun  had  the  confidence  of  decedent, 
and  that  decedent  relied  upon  his  representa- 
tions, it  does  not  say  or  show  in  any  manner' 
that  Dadmun  was  'confidential  advisor*  of 
Smith,  or  engatred  to  advise  him  at  all  abont  the 
affairs  of  said  Smith.  The  second  count  of  tbe 
complaint  is  pleaded  as  a  ctmimon  count  for 
money  had  and  received  by  defendant  for  the 


use  ot  tbe  deoed«it.  A  demnnrer,  both  gMiend 
and  special  with  respect  to  each  count  of  the 
comidaint,  was  filed  by  the  defendant  Dadmun 
and  came  on  for  argument  before  Judge  Guy, 
who  sustained  the  demurrer.  Tbe  court  did  not 
refuse  to  the  plaintiff  tiie  ri^t  to  further  amend 
his  complaint,  but  the  plaintiff,  who  was  repre< 
suited  by  Mr.  Humidirev,  elected  to  stand  oa 
said  amended  comidfdnt.  Thereupon  the  court, 
as  was  necessary  under  its  ruling  <m  the  de* 
murrer,  ordered  dlsmisBal  of  Hia  aetitn. 

"We  are  not  called  upon  to  say  whether  the 
,<^er  sustaining  the  demurrer  was  or  was  not 
legally  correct.  It  Is  sufficient  to  say  that  de- 
batable nuestions  were  presmted;  that  the 
judge  in  uie  perfonnance  <d  his  official  duty  ren- 
dered his  decislcm  thereon;  and  that  there  is 
absolutely  nothing  to  show,  or  tendit^  to  show, 
that  the  conduct  of  the  Judge  therein  was  such 
as  to  call  for  the  suggestion  or  intimation  that 
this  ctmduct  showed  him  to  be  the  Idnd  x)£  a 
man  whose  incumbency  In  the  jadidal  office 
would  have  injurious  effect  'on  young  lawyers 
who  iaak  to  the  judge  for  example.' 

"But  while  tiie  pnrtion  of  recoKKidenf  s  Pub- 
lished artide  which  referred  to  the  Smith  Oase 
does  not  appear  to  have  b«en  justifiable  in  so 
far  as  it  was  intended  as  a  rsaecti(m  upcm  the 
character  vt  the  judg^  we  ars  iwdined  to  the 
opinion  that  it  would  not  alone  be  sufficient  to 
show  moral  turpitude  on  the  part  of  the  pub- 
lisher or  constitute  cause  for  disbarment.  As 
to  that  case  the  respmulent  avoided  the  use  of 
language  necessarily  charging  the  Judge  wltii  s 
willful  misuse  of  his  office. 

"This  leads  us  to  the  next  case  described  in 
said  published  drcolar,  concerning  which  the 
circular  reads  as  foltows:  'Here's  Another 
Case:  The  undisputed  evidence  in  a  case  tried 
in  Judge  Guy's  court  July  8th,  1913,  was  as 
follows:  A  defendant  under  arrest  in  Justice 
Court  deposited  $25  for  bail,  which  case 
came  before  the  Justice  of  the  Peace  of  Na- 
tional Township.  Said  Justice  deposited  in  his 
name  as  Justice  of  the  Peace  said  fund  with 
the  People's  National  Bank  of  National  City, 
and  told  said  bank  that  said  fund  was  left  with 
him  as  bail  money  and  also  told  said  bank  fnun 
wh<Hn  he  received  said  fund.  Said  Justice  died 
shortly  thereafter.  The  auccessor,  Justice  Sher- 
man, set  Boid  case  for  trial  and  on  tbe  hearing 
thereof  Feb.  4th,  1918.  dismissed  the  case,  made 
an  Older  releasing  said  bail  mmey  and  notified 
said  bank  in  writing  of  such  release  and  dis- 
missal. Said  defendant  delivered  to  said  bank 
in  person  said  written  notice,  requested  payment 
to  him  of  said  bail  money;  said  bank  refused 
payment.  Said  defendant,  after  waiting  four 
oaya,  brought  suit  and  obtained  judgment  in 
the  Justice  s  court  for  said  money.  Said  bank 
appealed.  Judge  Guy  tried  the  case  oa  appeal 
and  on  the  above  undisputed  evidence  gave 
judgment  for  said  bank  with  costs  of  both  trials. 
Said  bank  by  Guy's  decision  got  the  money  and 
said  defendant  who  owned  the  money  lost  it  with 
cost  of  two  trials.'  Tbax  followed  the  language 
wUdi  we  have  quoted  herebrfore,  beginning 
with  the  words,  'Any  pers<Hi  who  has  the  in- 
telligence of  a  common  monkey,*  etc.  The  evi- 
dence shows  that  William  Humphrey,  being 
under  arrest  in  a  justice's  court,  deposited  $26 
for  bail,  wUdi  sum  was  deposited  in  bank  in 
an  account  which  the  justice  kept  in  his  own 
name  as  justice  of  the  peace;  that  the  justice 
died  while  the  action  against  Humphrey  was 
pending:  that  the  case  was  later  tried  by  an- 
other justice,  and  the  court  made  an  order  dis- 
missing the  action  against  Humphrey  and  or- 
dering that  his  bail  money  be  released,  n^ere- 
upott  the  respondent  filed  his  action  against  the 
bank  to  recover  fn»n  it  the  sum  of  $25,  there- 
by attempting -to  establish  direct  responsibility 
of  the  bank  to  him  as  owner  of  that  sum.  Judg- 
tnent  having  been  rendered  in  favor  of  Hum- 
phrey and  against  the  bank  in  the  justice's  court 
where  the  case  was  tried,  the  bank  aivealed  to 
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■tiie  mperlor  court,  and'  the  case  came  on  tot 
-trial  befoM  Jadg6  6ur.  That  judge  appears  to 
have  reached  the  conclurion  that  the  idaintiS  in 
tiiat  actim  had  no  canae  of  action  againat  the 
bonk,  and  that  his  eUim  shonM  have  been  pre- 
nented  to  the  administrator  of  the  estate  of  the 
deceased  justice.  Here  a^aln  we  are  not  call- 
ed upon  to  detennlne  whe^er  the  judgment  ren' 
•dered  by  Judge  Ouy  was  l^nlly  ni^t,  altiiougfa 
we  do  not  obaem  In  it  any  ground  for  criti- 
cism. For  present  purposes,  It  is,  however,  suf- 
Scient  to  say  that  the  conduct  of  Judge  Guy  in 
rendering  the  judgment  which  he  did  render  in. 
that  case,  as  shown  by  the  record  here  produc- 
ed, is  not  But>ject  to  the  slightest  critidsm  which 
could  in  any  way  affect  his  cliaracter  as  a 
judge.  Nevertheless,  the  respondwt  took  it 
upon  himself  to  publish  a  statement  purporting 
to  set  forth  the  facts  of  that  case  and  aocomr 
panied  such  statement  with  a  distinctly  libelous 
charge  which,  in  our  opinion,  amounted  to  a 
-statement  that  Ju^  Guy,  with  fuU  knowledge 
that  plaintiff  Humphry  was  entitled  to  a  judg- 
ment in  his  favor,  had  'used  his  judicial  office 
to  enable  said  bank  to  keep  that  money.'  In 
otlier  words,  the  respondent  being  then  and 
there  an  attorney  at  Law  and  under  an  obliga- 
tion and  sworn  du^  'to  maintain  the  respect  due 
to  the  courts  of  justice  and  judicial  officers'* 
{Code  Civ.  Proc.  {  282),  wantonly  charged  that 
a  judge  of  the  superior  court  before  whom  he 
was  practicing  had  knowingly  misused  bis  ju- 
dicial office  for  the  purpose  of  bringing  financial 
gain  to  a  litigant  •  ♦  • " 

[1]  The  making  of  Ernch  a  charge,  under  the 
dTcomstances  here  ezlsttng.  was  manifestly 
the  wUlfnl  making  of  a  Mse  charge,  and 
cannot  be  jastlfled  as  a  prtvll^ed  publication 
under  the  claimed  excuse  that  the  subject  of 
attack  was  at  that  time  a  candidate  for  re- 
election to  a  Judicial  office.  Clr.  CMe,  |  47, 
snbd.  8. 

[1, 3]  tt  Is  contended  by  the  respondent,  In 
his  petition  for  a  hearing  by  this  court,  that 
he  *Oud  the  nndonbted  right  to  state  bis  con- 
dnsioDS;  others  could  draw  their  conclusions 
as  to  whether  the  respondent  or  Judge  Guy's 
cmclnslons  were  the  more  lo^cal,  reaeooable. 
or  hcmest**  But  the  concluding  statements 
of  the  drcnlar  are  obviously  charges,  at  least 
by  Innuendo,  against  the  Integrity  and  fitness 
of  ttie  judge,  and  must  be  presumed  to  have 
been  so  intended.  "While  attorneys  have  the 
widest  latitude  in  differing  with,  and  critl- 
dzing  the  <wlnions  ot  the  courts,  yet  ^hen 
tb^  resort  to  nrisrepreaentatlon  and  unwar- 
ranted assaults  upon  the  courts  whose  offi- 
cers they  ar^  they  violate  their  duty  and 
obligation.*'  S  a  J.  684,  |  54.  Moral  turpi- 
tude Is  misconduct  by  an  attorney  In  refer- 
ence to  his  duties  and  obligations  as  sudi 
atttomey — conduct,  in  Hct,  which  Is  contrary 
to  justice,  honesty,  modesty,  or  good  morala 
BouTler  Law  Diet.  Bee  In  re  Coffey,  123  Cat 
S22.  S6  Pb&  448.  "An  attorney."  it  has  be«i 
stated,  "la  guilty  of  misconduct  whraever  he 
BO  acts  as  to  be  unworthy  of  the  trust  and 
ocmfldence  InTolved  In  bis  official  oath,  and  is 
found  to  be  wanting  In  that  htmesty  and  in- 
tegrity whldi  must  characterize  members  of 
the  bar  In  the  perfonnancft  of  tta^  profeiik 
slonal  duties."  2  Thomtm  on  Attraneys  at 
Law  (Ed.  1914)  !  774.  We  are  aware  that 
there  is  a  Une  of  authorities  which  idace  no 
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limit  to  the  criticism  member*  of  the  bar 
may  make  regarding  the  caimelty;  impartial- 
ity,  or  Integrity  of  the  courts,  even  though  it 
extends  to  the  deliberate  publication  by  an 
attorney  capable  of  correct  reasoning  of  base- 
less tniEdinnatlons  against  the  Int^Ugmoe  mid 
int^irlty  of  the  bti^best  courts.  See  State 
Board,  etc.  t.  Hart,  104  Minn.  88, 116  K  W. 
212. 17  L.  B.  A.  (N.  B.)  586, 15  Ann.  Gas.  19T. 
and  note;  Bx  parte  Stelnmon,  96  Pa.  220.  40 
Am.  IRep.  637.  In  the  first  case  meotioned  it 
vas  observed,  lor  Instance: 

"It  may  be  (although  we  do  not  so  decide)  that 
a  libelous  publicatitm  by  an  attwney,  directed 
against  a  judlGial  officer,  could  be  so  vile  and 
base  and  of  such  a  nature  as  to  Justly  the  dis- 
Inrment  of  its  authOT." 

Yet  the  talse  charges  made  by  the  attorney 
in  that  case  were  of  a  graver  character  than 
those  made  by  the  respondent  here.  But,  In 
our  view,  the  better  rule  Is  that  whldi  re- 
quires of  those  who  are  permitted  to  enjoy 
the  privilege  of  practicing  law  the  strictest 
observance  at  all  times  of  the  principles  of 
truth,  honesty,  aud  fairness,  especially  in 
their  criticism  of  the  courts,  to  the  end  that 
the  public  confidence  in  the  due  administra- 
tion of  justice  be  upheld,  and  the  dignity  and 
usefulness  of  the  courts  be  maintained.  In 
re  Collins,  147  Cal.  8.  19,  81  Pac  220;  2 
Thornton,  eta,  c.  XXIX;  2  R.  C.  L.  M>< 
1089,  1092.  In  the  case  entitled  In  re 
Thatcher,  80  Ohio  St.  492,  89  N.  B.  39-80^ 
and  2d  (C.  O.  &  D.  G.)  190  Fed.  969-1016,  af- 
firmed 212  Fed.  801. 129  C.  O.  A.  265,  rehear- 
ing denied  219  Fed.  178, 185  C  O.  A.  71,  whose 
facts,  in  many  respects,  parallel  those  shown 
here,  the  Supreme  Court  of  Ohio  and  the 
federal  court  thorouglily  considered  the  au- 
thorities and  reached  condnslons  In  accord 
with  our  own.  As  remarked  In  the  Olilo 
case: 

"As  an  attorn^,  or  as  a  citizen,  he  had  the 
right  to  criticize  the  judgments  and  conduct  ffit 
the  judges  in  a  decent  aud  respectful  manner; 
but  no  man  has  a  right  at  any  time  to  degrade 
and  intimidate  a  public  officer,  and  In^ng  his 
office  into  contonpt,  by  the  publication  of  li- 
belous matter  itupuaug  to  tiim  impeachable  of- 
fenses, and  the  fact  Uiat  the  officer  ia  a  can- 
didate for  re-election  does  not  remove  the  ban." 

And  again: 

"Nobod.v  knows  iMtter  than  a  lawyer  that, 
while  judicious  criticism  is  a  necessary  and  ef- 
fective means  when  used  to  keep  the  judges 
mindful  of  their  duties  and  to  prerait  the  seleo- 
tion  ot  inefficient  judges  when  judges  are  cho*- 
en  by  the  people,  yet,  when  carried  beyond  the 
limit  ol  truth  and  fairness,  nothing  is .  more 
certain  to  destroy  the  judicial  balance  of  timid 
judges  and  to  effectually  impair  tlu  inqtartial 
administration  of  justica" 

See,  also,  Ex  parte  Wall,  107  U.  8.  265- 
325.2  Sup.Ot669.27L.Bd.652.  Itlsoor 
opinion  that  the  trial  court  waa  warranted 
in  finding  that  the  publication  of  said  arti- 
cles constituted  moral  turpitude. 

Judgment  ^rmed. 

We  concur:  SLOSS.  J.;  LORIGAN,  J.j 
HBKSHAW,  J.;  MELVIN.  J.;  SHAW,  J. 
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inONOERT.BOTSFORDdtaL  (CIt.  1888.) 

(District  Coart  of  Appeal,  First  District,  Oali- 
fornia.  Dec.  3».  WIO.) 

1.  COBFOftATIONS  4=»239  —  STOOKEOXiDBBB  — 

LlABIUTT. 

CoDBt  art  12,  i  8,  and  OLv.  Oode,  I  822, 

{iroviding  that  each  stockholder  shall  be  liable 
or  all  corporate  debts  and  liabilities  contracted 
or  incurred  while  he  was  a  stockholder,  in  pro- 
twrtion  to  his  holding,  applies  to  Uabinties  for 
torta  resoltiBg  in  personal  injury. 

2.  OOBPOR&TIONS  «»246  —  Stookhoiabb's 
LiABU-rrY— Death  ov  Stoosholdba. 

Liability  of  stockholder  ander  Const  art. 
12.  (  3.  and  CIt.  Code,  S  ^  for  debts  and  lia- 
bllines  of  corporation  contracted  or  incurred 
while  he  was  a  sbpckholder,  snnpiTes  Us  death, 
as  to  liability  of  corporation  for  tort  resulting 
in  persona]  injury ;  the  cause  of  action  not  be- 
ing penal. 

[Ed.  Note.— For  other  cases,  see  Corporation*, 

Cent  Dig.  H  1020,  1155H.] 

8.  CoBPOXATions  4ss>2a5  —  Stookhouisb's 

LUBIUTT— **SnB8CBIBBD"  StOCE. 
Within  Const  art  12,  J  3,  and  Civ.  Code, 
I  S22,  mftking  a  stockholder  liable  for  debts 
and  liabilities  of  the  corporation  in  proportion 
to  his  holding  of  its  "subscribed"  capital,  those 
shares  of  the  N.  company  owned  by  C.  another 
corporation,  all  of  whose  stock  is  owned  by  the 
N.  company,  may  be  treated  as  not  subscribed, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  1382,  1383. 

For  other  definidonsj  see  Words  and  Phrases, 
First  and  Second  Series,  SubBcribe.1 

Appeal  fnnn  Soperlor  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Harriett  lilntnger  against  Moni- 
mla  L.  Botsford  and  others.  From  an  ad- 
verse judgment,  plalntifr  appeals.  Reversed 
and  remanded. 

Clarence  N.  Rlgglns,  of  Napa,  and  B.  H. 
Cross,  of  San  Francisco,  for  appellant 
GUckering  &  Gregory,  of  San  Francisco,  for 
reqiwndents  Frederick  P.  Cutting,  Alfred  D. 
Cutler,  and  William  H.  Chlckerlng,  as  execu- 
tors of  the  last  will  and  testament  of  Francis 
Catting,  deceased,  F.  Q.  Noyes,  and  A.  C. 
Wler. .  Trippet,  Chapman  &  Biby,  of  Loa 
Angeles,  and  John  T.  Tork,  of  Napa,  for 
respondent  Monimla  L.  Botsford,  as  executrix 
of  the  last  will  and  testament  of  WiUiam 
Botsford,  deceased.  Guy  C.  Earl,  of  San 
Francisco,  and  John  T.  York,  of  Napa,  for  re- 
spondent James  Irvine.  Trask,  Norton  & 
Brown,  of  Los  Angeles,  and  John  T.  Tork, 
of  Napa,  for  respondent  H.  Prenzlauer.  John 
T.  Xorfc,  of  Napa,  for  respondents  Frank  C. 
Bolt.  O.  E.  Crary,  C.  B.  Jones,  Mark  O. 
Jones,  Elizabeth  Perry,  Price  Estate  Co.,  a 
eoxporation,  Jaro  Van  Schmidt,  Oeo.  Mitchell, 
Mamie  B.  Wood,  Charles  M.  Wood,  and  Ellza- 
beth  Periy,  as  trustees  of  the  last  will  and  tes- 
tament of  W.  H.  Perry,  deceased,  and  Mamie 
B.  Wood,  Florence  Johnson,  and  Charles  F. 
Feny,  as  lieneflclaries  of  said  trust.  Chlck- 
erlng ft  Gregory,  of  San  Frandsco,  for  re- 
spondents MonlnUa  L.  Botsford,  as  executrix 
of  the  last  will  and  testament  of  William  F. 
Botsford,  deceased,  James  Irvine,  H.  Prenz- 


lauer, Frank  G.  Bolt,  O.  S.  Cnxf,  O.  B.  JoweSt 
UaA  6.  Jmea,  Bllsabeth.  Penr,  Price  Bstate 
Co..  a  corporiitlfni,  Jaro  Van  Schmidt,  George 
Mltcb^  Mamie  B.  Wood.  Cbariea  M.  Wood, 
and  Elisabeth  Perry,  as  trustees  under  the 
last  will  and  testament  of  W.  H.  Peny,  de- 
ceased, aiid  Blamie  B.  Wood,  Floreiu»  Jebn- 
son.  and  Charles  F.  Penry,  as  beneficiaries  ot 
said  trust  Frank  J.  SoUnaky*  of  San.  Fran- 
dsco, for  respondut  H.  B.  McGpinn. 

KERRIGAN,  J.  This  action  was  brang^t 
by  plaintiff  against  the  defendants  as  stock- 
holders In  the  San  Frandsco,  Vallejo  * 
Napa  Valley  Railroad  (hereinafter  referred 
to  as  the  Napa  Valley  Company),  for  dam- 
ages for  personal  Injuries  sustained  by  her 
In  a  collision  between  one  of  the  cars  of  said 
company  and  the  automobile  in  vrhich  she 
was  riding.  The  defendants  demurred  to  the 
third  amended  complaint,  and  moved  to 
strike  out  certain  parts  thereof.  The  demur- 
rer was  sustained  and  the  motion  granted, 
and  upon  the  refusal  of  plaintiff  to  further 
amend  her  complaint,  judgment  was  entered 
for  defendants,  from  which  judgment  plain- 
tiff prosecutes  this  appeal. 

The  questions  Involved  in  the  appeal  are  as 
follows:  (1)  Whether  or  not  a  stockholder's 
statutory  liability  extends  to  the  payment  of 
damages  for  personal  injuries ;  (2)  If  so,  does 
such  liability  survive?  and  (3)  In  sncta  an  ac- 
tion can  the  stockholders  of  a  corporation  be 
held  directly  liable  on  stock  In  such  corpora- 
tion held  by  another  corporation  virtually  all 
of  whose  capital  stock  In  turn  is  held  and 
owned  by  the  former  company. 

At  the  outset  we  desire  to  say  that  In  the 
solution  of  these  Questions  we  have  been  af- 
forded little  or  no  assistance  by  the  nnineroua 
counsel  for  the  respondents,  none  of  them 
having  filed  a  brief,  although  requested  so 
to  da;  and  It  woald  seem  that  they  have 
practically  abandoned  the  contentions  that 
they  urged  In  the  trial  court 

[1]  With  reference  to  the  first  question,  the 
Civil  Code  and  the  Constitution  of  this  state 
provide,  in  substance,  that  each  stockholder 
of  a  corporation  shall  be  liable  for  such 
proportion  of  all  Its  debts  and  liabilities  con- 
tracted or  incurred  during  the  time  he  was 
such  stockholder  as  the  amount  of  stock  own- 
ed by  him  bears  to  the  subscribed  capital 
stock  of  the  corporation.  Const.,  art  12,  {  3; 
Civ.  Code,  §  322. 

In  different  jurisdictions  where  this  char- 
acter of  legislation  exists  the  statutes  are 
not  uniform  with  regard  to  the  character  of 
debts  or  liabilities  as  to  which  this  stock- 
holders' liability  is  imposed.  In  some  it  Is 
limited  to  debts  ot  the  corporation,  and  the 
preponderance  of  authority  perhaps  ia  such 
cases  Is  that  llabllltleB  ex  delicto  are  ex- 
cluded (Avety  T.  McClure,  22  L.  B.  A.  [N.  3.] 
256,  note;  7  BuUng  Case  Law,  375,  376),  but 
see  Rider  v.  Frltchey,  49  Ohio  St  283,  30  N. 
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E.  eB2,  15  R.  A.  S13.  However  this  may 
be,  our  constitutional  and  statutory  provi- 
sions do  not  BO  limit  ttie  liability.  In  oxpress 
terms  they  include  debts  and  liabilities,  and 
Its  language,  lii  our  <^lnlon,  is  broad  enon^ 
to  embrace  involuntary  obligations  Imposed 
npon  corporations  for  negligent  or  torttons 
acta,  and  is  too  plain  to  warrant  the  court  in 
holding  that  It  does  not  Include  liability  for 
wrongful  acts  not  arising  from  contract  In 
this  state  the  word  "liability"  baa  been  held 
to  apply  to  the  obligation  arlalng  from  the 
commission  of  torts  as  well  as  from  breaches 
of  contract.  Miller  &  Lax  t.  Kern  County 
Land  C!o.,  134  CaL  586,  66  Pac.  856.  The  pro- 
visions here  Involved  are  remedial  in  charac- 
ter, and  should  receive  a  liberal  construc- 
tion, one  which  will  include  within  its  scope 
as  well  a  demand  for  damages  for  a  tort  as  a 
claim  for  a  debt  arising  upon  contract  Rider 
T.  Fritchey,  supra.  We  conclude,  therefore, 
that  the  language  of  the  Constitution  and 
Code  plainly  covers  liability  on  the  part  of  a 
stockholder  for  claims  against  the  corpora- 
tion for  damages  consequent  upon  torts  of 
this  character.  Kelly  v.  Clark,  21  Mont, 
2i)l,  53  Pac.  959.  42  I*  R.  A.  621,  69  Am.  St. 
Rep.  668;  Buttner  v.  Adams,  236  Fed.  105, 
149  C.  C.  A.  315  (U.  S.  Ct.  of  Appeals,  Ninth 
Cir.),  decided  September  6, 

[2]  As  to  the  second  question,  it  has  been 
■aid  that  whether  a  cause  of  action  against  a 
stockholder  for  a  tortious  act  of  the  corpora- 
tion survives  depoida  opon  its  nature.  Ac- 
cordingly many  cases  can  be  found  to  the  ef- 
fect tbat  a  cause  of  action  which  Is  penal  in 
character  does  not  survive  the  wrongdoer's 
death;  and  therefore  a  cause  of  action 
against  a  stockholder  for  such  tort,  being 
penal  in  its  nature,  does  not  survive  the 
stockholder's  deattu  1  Ruling  Case  Law,  44. 
But  we  are  not  here  concerned  with  the  ques- 
tion of  the  liability  of  a  stockholder  in  ac- 
tions purely  penal.  The  cause  of  action  here 
involved  is  not  of  such  a  character,  but  Is  In 
the  nature  of  a  contractual  obligation,  and, 
being  so,  it  does  not  die  with  the  stockholder, 
but  survives,  and  may  be  enforced  against  his 
estate,  ^^lajor  v.  Walker,  23  Col.  App.  465, 
138  Pac.  360;  10  Cyc  668,  684,  719;  1  Corp. 
Jur.  S  410 ;  Cochran  v.  Wlechers,  119  N.  X. 
399,  23  N.  E.  803,  7  L.  R.  A.  553;  Flash  v. 
Conn..  109  U.  S.  371,  3  Sup.  Ct.  263,  27  U 
Ed.  066;  Buttner  v.  Adams,  supra. 

[3]  Finally,  as  to  the  third  point,  as  before 
stated,  the  action  was  brought  against  de- 
fendants as  stockholders  in  the  Napa  Valley 
Company.  It  Is  alleged  In  the  complaint  that 
at  the  time  of  the  commencement  of  the  ac- 
tion there  was  subscribed  some  12,500  shares 
in  sold  company,  of  which  5,000  were  owned 
by  the  Vallejo,  Beneda  ft  Napa  Valley  Rail- 
way Company,  another  corporation,  virtually 
all  the  stock  of  which  (4,986  out  of  a  total 
Issue  of  5,000  shares)  was  owned  by  the  Napa 
Valley  Company.  In  other  words,  the  sub- 
stance of  the  allegations  in  this  particular 
Is  that  the  Napa  Valley  Company  owned  40 


per  cent,  of  its  own  stock  then  outstanding* 
holding  the  same  through  the  Benlda  Com- 
pany, a  subsidiary  corporation.  The  record 
does  not  disclose  under  what  conditions  or 
for  what  purpose  the  stock  was  so  held.  The 
action  of  the  trial  court  In  sustaining  the  de- 
murrer, so  far  as  it  r^tes  to  the  question 
now  being  considered,  and  granting  the  mo- 
tion to  strike  out  parts  of  the  third  amend- 
ed complaint,  was  based  upon  the  theory 
that  in  pleading  facts  showing  that  the  Ben- 
icla  Company  was  the  holder  of  40  per  cent, 
of  the  stock  of  the  Napa  Valley  Company, 
the  remaining  stockholders  of  the  latter  com- 
pany were  thus  shown  to  hold  only  60  i>er 
cent  of  its  subscribed  capital  stock,  and  that 
the  liability  of  e&cb  stockholder  must  be 
calculated  accordingly,  which  would  bring 
the  sum  recoverable  from  certain  of  the  de- 
fendants below  the  amount  requisite  to  giro 
Jurisdiction  to  the  superior  cooit;  and,  fur- 
ther, that  the  pleading  of  facts,  showing 
that  the  Napa  Valley  Company  owned  stock 
in  the  Benlda  Company,  showed  a  liability 
on  the  part  of  the  defendants,  on  account  of 
such  stock  holding  by  the  Napa  Valley  Com- 
pany, aoparate  and  distinct  from  tbetr  UabU- 
Ity  npon  the  00  per  out  of  the  stock  ndt  held 
by  the  Benlda  Company;  and  that  conse- 
Qnently  the  complaint  Inqtnq^erly  united  two 
causes  of  action. 

It  Is  conceded  by  pUdndff  tbat  U  the  stock 
standhig  In  the  name  of  the  Benlda  0(Hnpany 
Is  to  be  regarded  as  subscribed  capital  stock 
of  the  Napa  Valley  Ounpany,  the  stoeUudd- 
ers*  liability  upon  whidi  cannot  be  diarged 
directly  to  the  remaining  stoc^olders  of  the 
latter  company,  the  amonnt  that  can  be  re- 
covered in  tills  action  against  certain  of  the 
def^dants  is  less  than  $400,  and  that  there- 
fore as  to  them  the  trial  court  was  without 
Jurisdiction. 

It  must  be  conceded  tbat  as  to  the  40  per 
cent  of  the  stock  of  the  Napa  Valley  Com- 
pany held  by  the  Benlda  Company  the  ulti- 
mate stockholder's  liability  thereon  rests  up- 
on the  holders  of  the  remaining  80  per  cent  t 
for  the  liability  of  the  Bimlda  Company  as 
a  stockholder  of  the  Napa  Valley  Company 
is  in  its  turn  a  liability  of  the  Napa  Valley 
Company  by  reason  of  its  ownership  of  the 
capital  stock  of  the  Benlda  Company,  and 
that  liability  correspondingly  Is  a  statutory 
liability  of  tbe  defendants  as  stockholders  of 
the  Napa  Valley  Company. 

Both  by  the  Constitution  and  section  323 
of  the  Civil  Code  the  proportionate  amount  of 
a  stockholder's  liability  is  based  upon  the 
amount  of  the  subscribed  capital  stock ;  and 
It  will  not  be  denied  that  if  the  40  per  cent 
of  the  stock  of  the  Napa  Valley  Company 
held  by  the  Benlda  Company  still  remained 
In  the  treasury  of  the  Napa  Valley  Company, 
it  would  not  be  subscribed  capital  stock,  end 
the  whole  stockholders'  liability  to  creditors 
would  be  that  inddent  to  the  remaining  60 
per  cent  It  most  also  be  oonoeded  tbat  since 
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tiw  ownertiilj)  of  tbla  40  per  ant  rests  In  the 
Kapa  Valley  Oon^Muiy  by  reaatm  of  its  own- 
entalp  of  tbe  ntodk  of  the  Benida  Oompany, 
the  altaatlao  of  that  40  per  cent,  la  loglCBlly 
and  legally  the  same  aa  U  it  were  mere  un- 
latned  treasury  abode  Tor  that  reason— and 
also  npcHi  the  weU-recognlsed  legal  principles: 
(1)  That  cooits  look  to  the  substance  rather 
than  to  the  fl>m ;  and  (i9  that  they  regard 
wltb  diafiiTor  a  mnltlplldty  of  acttons  for 
Oe  pmpoae  of  attaining  a  Bli«le  end-^we 
see  no  reason  why  the  plaintiff  could  not,  by 
pleading  all  the  fiuta  ot  the  sltnatlon,  direct- 
ly  duu^  the  defendants  here  as  the  ultimate 
owners  of  all  the  subscribed  c^tal  stock  of 
the  Napa  Valley  Omqpai^;  nor  why  she 
Should  be  compiled  to  «plit  hee  denumd  into 
two  parts,  one  of  60  per  cent  and  the  other 
at  40  per  ceat,  the  Indlvldnals  liable 

for  the  00  pw  cent  are  idtlmately  liable  tm 
the  40  per  cent  also. 

There  are  cases  holding  that  where  one 
person  or  one  corporation  owna  all  the  stock 
of  another  oorporation,  the  separate  oitlty  of 
the  latter  cannot  be  Ignored,  and  the  stock- 
holder or  holding  corporation  held  liable  for 
Its  debts.  2  Cook  on  Gorpcnatlons  QStb  Bd.) 
H  063,  664,  and  cases  cited.  But  these  cases 
deal  with  obligatltms  at  the  corporation 
wh^  It  was  sought  to  hold  what  might  be 
termed  the  "equitable"  debtors  where  no  con- 
sUtntlonal  or  statutory  liability  had  been  im- 
posed upw  them  tOT  the  corporation's  debts. 
In  this  state  mdi  UaUllty  la  direct  and  pri- 
mary; and  an  action.  Ilea  directly  agabist 
the  atoGkh(dd«v,  and  need  not  be  baaed  i^on 
a  Judgmmt  against  the  corjmiatlon.  Western 
Padflc  T.  Godfrey,  160  Gal.  846,  ISO  Pac.  284, 
Ann.  Cas.  1015B.  826 ;  Bra  T.  Andersen,  166 
Cal.  420,  137  Pac  16.  Here  the  action  la 
against  the  altimate  stockholders  of  the  cor^ 
pwatlon  whose  liability  Is  primary,  and  Is 
conditional  or  contingent  only  upon  the  fact 
that  there  must  be  a  subsisting  debt  or  lia- 
bility of  the  corporation.  It  seems  to  us  that 
it  makes  no  difference  through  what  channel 
the  ownership  of  the  stock  may  be  traced, 
whether  through  a  holding  con^}aay  or  an 
individual.  It  Is  here  alleged  that  the  Be- 
nida Company  owns  40  per  cent,  of  the  stock 
of  the  Napa  Valley  Company,  which  In  turn 
owns  virtually  the  entire  stock  of  the  Benlcla 
Oompajiy,  and  that  the  defendants  are  the 
owners  of  the  remaining  00  per  cent  of  the 
Napa  Valley  Company's  stock,  which,  as  we 
hare  seen.  Is  the  only  stodc  which  can  be 
truly  designated  as  subscribed  capital  stock. 

We  are  of  the  opinion,  therefore,  that  the 
plaintiff  bad  the  right  to  sue  the  defendants 
directly  as  the  only  persons  charged  with  the 
statutory  liability  sought  to  be  reached ;  that 
the  60  per  cent  of  the  stock  of  the  Napa  Val- 
ley Company  held  by  them  was  for  the  pur- 
pose of  computing  the  stockholders'  liability, 
or,  at  least  might,  at  the  <^Uon  of  the  plain- 
tiff, be  regarded  as  the  only  subscribed  capi- 


tal stock,  and  was  diargeable  with  the  total 
debto  and  liabilities  o£  the  Issuing  corpora- 
tion, and  that  while  it  was  proper  for  plain- 
tiff to  plead  all  the  facts  by  which  the  own- 
ership of  stock  by  the  two  corporations  la 
one  another  was  disclosed,  the  setting  forth 
of  those  foctR  did  not,  as  claimed  by  respond- 
ents, constltote  an  Improper  Joining  of  two 
causes  of  actitm,  and  tliat  therefore  the 
trial  court  erred  in  sustaining  the  demurrer 
to  the  third  amended  complaint  and  in  strik- 
ing out  portions  thereof. 

VoT  the  reasons  gtT«i,  the  Judgment  Is  re- 
versed, and  the  canse  rauanded  to  the  trial 
court,  with  Instructlona  to  oTerrule  the  de- 
murrers, deny  the  motion  to  strike  out,  and 
permit  the  defoQdanto  to  answer. 


We  otmcor: 
ABDS,  X 


LBNNON,  P.  J.;  BICH- 


OALLAHAN  t.  DANZIGEB.   (CIt.  2066.) 

(District  Court  of  Appeal,  Second  District 
Galifomia.   Dec  27,  1016.) 

1.  Pabtnkbship  4=956— SumciENOT  or  Evi- 

Evidence  in  a  suit  for  services  h«ld  to  sus- 
tain a  finding  that  defendants  were  partners. 
[Ed.  Note.— For  other  cases,  see  Partnership, 

Cent  Dig.  H  76.  78,  79,  81.1 

2.  WiTKKSHKS    «a»400<l)    ~   GONTBA.DIO!nHa  ^ 

Own  WrrNESB. 
Under  Code  Civ.  Proc.  S  2049,  while  one 
may  not  impeach  Us  witness  by  evidence  cl  bad 
character,  he  may  contradict  him  by  other  ovi- 
denoe. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 

Gmt.  Dig.  i  1268.] 

8.  PABIHmSHIP  »i  1 10   jlTIlMNOa  TO  BSIAB- 
UBH. 

To  establish  partnership  of  defendants  In 
an  action  for  services,  letters  from  one  to  an- 
other of  defendants  and  their  actions  in  any  re- 
gard connected  with  the  affairs  of  the  enter- 
prise are  admlKdble. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  07-74.] 

4.  JnnOUENT  €s=17(4)— PAET  OF  DSFENDAnTB 

Sebvsd. 

By  provision  of  Code  Civ.  Proc.  8  414,  where 
action  Is  against  several  jointly  or  severally 
liable  on  contract,  plaintiff  may  proceed  against 
those  served  as  if  they  were  the  tnily  defeiraant&  . 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  18  27,  422.] 

5.  Mires   and  HmBALs  <^s>97— **MxNiiro 
Paktnkbshif." 

A  partnership  engaged  in  exploring  prospec- 
tive oil  territory  is  not  a  "mining  partnership," 
defined  by  Civ.  Code,  S  2611,  as  existing  when 
two  or  more  who  own  a  mininf[  claim  for  pur- 
pose of  working  It  and  extractmg  the  mineral 
actually  engage  in  working  it. 

VEO.  Note.— For  other  cs^es,  see  Mines  and 
Minerals.  Cent  Dig.  |  222. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Mining  Partnership.] 

Appeal  from  Superior  Court  Kern  County ; 
J.  W.  Mahon,  Judge. 
Action  by  W.  H.  Callahan  against  J.  M. 
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Danxlger  and  othera  Judgment  for  plaintiff, 
and  the  named  defendant  appeals.  Affirmed. 
8ee^  also,  172  CaL  738.  168  Pac.  760. 

Cfeo.  E.  Whitaker,  of  Bakersfleld,  for  ap- 
pellant B.  F.  Brlttan  and  Bowen  Irwin, 
both  of  Bakersfleld,  for  respondoit. 

JAMIS,  J.  Plaintiff,  the  respondent  here, 
sued  appellant,  Danziger,  E.  A.  WUtsee.  J.  M. 
Kent,  and  the  Lost  Hills  Syndicate,  the  latter 
being  alleged  to  be,  upon  the  information 
and  belief  of  the  plaintiff,  a  corporation,  'nie 
suit  was  to  recover  $1^70.73  for  services  per- 
formed and  money  paid  out  on  account  of  the 
defendants.  Service  was  made  upon  this  ap- 
pellant and  Kent,  who  answered  In  the  case, 
and  upon  trial  being  had  l>efore  a  jury  a 
verdict  was  rendered  in  favor  of  the  plain- 
tiff for  the  amount  prayed  for,  upon  which 
verdict  Judgment  was  thereafter  entered. 
This  apt>eal  is  taken  by  Danslger  from  the 
Judgment  and  from  an  order  denylng.Us  mo- 
tion for  a  new  trial. 

[1]  It  is  urged,  under  the  contention  prin- 
cipally argued  on  bebalt  of  the  appellant, 
that  the  evid^oe  was  Inauffldent  to  support 
the  Judgment.  A  recovery  was  had  under  the 
claim  that  the  individual  defendants  were 
copartners.  The  business  In  whldi  it  ap- 
pears they  were  engaged  was  that  of  explor- 
ing prospectlTe  oil  territory.  The  plaintiff 
dlA  not  show  tioit  the  Iioet  HUla  Syndicate 
was  a  corporation,  but  the  evidoice  offered 
went  principally  In  the  direction  of  estab- 
lishing a  copartnership  existing  between  ^nt, 
Danzlger  and  WUtsee.  Deftedants  Kent  and 
DflUKlger,  b^ng  the  only  two  who  appeared 
at  the  trbil,  were  not  very  spedflc  In  defining 
the  relatlws  existing  between  Qie  three, 
whlcih  fact  may  be  accounted  for  the  loose 
method  of  doing  business  which  was  followed 
In  the  handling  of  their  enterprise.  At  the 
outset  It  may  be  said  that,  in  our  c^lm, 
the  facts  and  drcumstances  shown  in  evi- 
dence were  amply  sufficient  to  authorize  a 
conclusion  to  be  drawn  that  the  relation  of 
general  partners  did  exist  between  Kent, 
WUtsee,  and  Daniiger.  Plalntlfl  testified 
that  Wlltsee,  Dansiger,  and  Kent  composed 
the  Lost  mils  Syndicate;  that  he.  the  plain- 
tiff, went  into  the  Lost  Hills  for  the  persona 
named  In  October,  1910;  that  be  was  to  re- 
ceive f5  a  day  and  board  as  superintendent 
for  all  their  work  in  that  locality;  that  he 
continued  In  ttiat  employment  until  December 
18,  1911,  at  which  time  he  was  Informed 
Kent  that  Danzlger  would  be  no  longer  re- 
sponsible for  any  debts  of  the  otmcem,  and 
ttiat  Kent  was  going  to  cease  activities  also. 
He  testified  to  the  different  amounts  of  money 
which  he  had  paid  out,  which,  together  with 
balance  of  wages  claimed  to  be  due,  made  up 
the  total  sum  sued  for.  Kent  appeared  to  be 
the  man  most  accessible  to  Callahan,  and  It 
was  mainly  through  Kent  that  Callahan  re- 
ceived remittances.  He  also  received  remit- 
tances throu^  Wlltsee,  and  In  some  of  the 


letters  written  Wlltsee  along  In  the  year 
1911,  when  money  appeared  to  be  short,  Wllt- 
see assured  Callahan  that  he  would  be  per- 
sonally responsible  for  the  reimbursement  and 
payment  of  the  plaintiff.  Callahan  also  tes- 
tified that  Just  after  he  started  work  in  1910 
Danzlger  was  on  the  ground,  and  that  he 
(Callahan)  told  Danzlger  that  It  was  a  Uttle 
tedious  working  there,  as  many  of  the  men 
carried  guns,  to  whldi  Danzlger  replied: 

"Oo  right  on,  Mr.  Callahan,  pay  no  attentton ; 
I  am  buind  yon.** 

One  letter  only  woa  recetTOd  by  Callahan 
from  Danzlger,  and  that  was  In  Novembw, 
1911,  when  Callahan  testified  he  wrote  to 
Danzlger  regarding  the  action  of  some  stran- 
gers  who  were  cutting  timber  on  the  ground, 
and  Danidger  replied  to  him,  giving  ad- 
Tloe  about  the  matter.  Danzlger  in  his  testl-' 
mony  claimed  that  this  was  a  matter  of 
friendly  advice  onir,  and  that  be  was  not 
writing  to  Callahan  as  a  person  interested 
otherwise.  It  appeared  without  dispute  that 
at  various  times  during  the  year  1911  drilling 
rigs  were  furnished  for  use  on  the  property 
in  charge  of  Callahan,  and  that  Danzlger 
paid  for  several  or  all  of  these.  About  fbe 
ndddle  of  the  year  1911  Danzlger  wrote  to 
Kent  that  he  would  not  pay  any  more  maaef, 
saying: 

"I  tiiought  I  made  It  dear  to  you  the  last 
time  I  talked  to  you  that  I  was  not  going  to 
pat  np  any  more  money  on  this  account.  I 
talked  with  Wiltsee  some  time  ago,  and  he  said 
he  would  take  care  of  all  matters  from  thsn 
on,  and  I  will  give  up-  my  interut  titers  before 
I  will  put  up  another  cent,  so  you  vrfll  have 
to  look  to  Wiltsee,  who  gives  you  your  orders 
for  the  salaiT  and  other  biils  due.  I  r^ret 
very  much  taking  this  position,  bat  I  am  away 
ahead  of  Wlltsee  in  putting  up  money,  and  I 
would  put  up  more  if  I  was  In  a  financial  posi- 
tion to  do  so.  but  I  am  not,  so  that  ends  tlie 
matter." 

Kent,  when  called  on  bdielf  of  tiie  plain- 
tiff. In  the  course  of  his  testimony  said  that 
shortly  after  he  rectfved  this  letter  from 
Danzlger  be  Informed  Callahan  of  Danztger's 
declaratl<m  that  he  would  not  be  responsible 
for  any  more  bills.  CoUahan  testified  that 
the  conversation  to  wbldk  Kent  referred  oc- 
curred In  December,  and  that  he  immediately 
thereafter  quit  the  employ  of  tbe  concern  and 
made  an  attachment  to  secure  his  debt  Ap- 
pellant did  testify  tbat  his  arrangement 
was  that  he  was  to  furnish  money  for  rigs, 
indicating  that  that  was  to  be  the  extent  of 
his  liability.  But,  taking  the  history  of 
alt  of  the  transactions  as  illustrated  by  tbe 
testimony  and  letters,  it  seems  a  l(«ical  infw- 
ence  that  the  individual  defendants  were  op- 
erating under  a  plan  of  copartnership.  In  the 
letter  of  Danzlger  to  which  we  have  last  re- 
ferred he  said  that  he  was  theft  ahead  of 
Wlltsee  in  putting  up  money,  indicating  that 
each  man  was  to  furnish  an  equal  amount  of 
capital.  We  are  not  here  permitted  to  sit  as  a 
trial  court  and  Judge  of  the  weight  of  the 
testimony,  and  cannot  concern  ourselves  he- 
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ytod  determinfaig  that  there  was  flomfe  erl- 1 
dence  to  sostaln  the  verdict  and  Judgment 

[2}  It  Is  argued  cm  behalf  of  the  appel- 1 
lant  that  Oallahan  conld  not  enforce  a  claim  , 
against  Daozlger  after  the  date  In  JQI7. 1911, ; 
when  Danzlger  wrote  to  Kent  that  he  had  pnt 
np  more  money  than  Wiltaee  and  would  not 
-longer  be  reqwnslble  /or  any  of  the  debts; 
that,  as  plaintiff's  own  witness  Kent  testified 
that  he  ctHmmmlcated  this  information  to 
Callahan  Immediately  after  recelTb^;  that 
letter,  the  plaintiff  Is  bonnd  by  the  testimony ; 
and  that  Callahan's  statement  that  the  con- 
versation in  which  this  notice  was  glTeu  to 
him  occnrred'ln  December  mnst  be  disre- 
garded. This  1ft  not  the  true  role  applicable 
to  the  matter.  Section  2049,  Code  of  Civil 
Procednre,  provides  that  a  party  producing 
a  witness  may  contradict  the  witness  by  other 
evidence.  In  Norwood  t.  Kenfield,  80  Gal. 
393,  It  Is  said: 

"A  party  calling  a  witness  is  not  precladed 
.from  provmg.the  troth  of  any  particular  fact 
by  any  .  other  competoit  evidence  in  direct  con- 
tradiction to  what  sach  witness  may  have  tes- 
tified ;  and  this  not  only  where  It  appears  that 
the  witness  was  innocently  mistaken,  bnt  even 
where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  un- 
worthy of  belief.  This  is  one  of  the  exceptions 
to  the  general  role  that  a  party  cannot  impeach 
his  own  witnen.  1  Oreral  Ev.,  f  443." 

Danzlger  In  fact  did  contlnne  to  participate 
in  the  adjustment  of  matters  connected  with 
the  so-called  syndicate  down  to  the  end  o£  the 
year  1911,  all  Oif  bis  actions  showing  a  eon- 
tinned  interest  in  the  enterprise. 

[3}  All  of  the  lettnrs  to  Koit  from  Danzlger 
and  the  actions  of  Damiger  In  any  i^ard 
connected  with  the  affairs  of  the  syndicate 
were  properiy  admitted  in  evidence^  Other 
letters  written  by  WUtsee  or  Wlltaee's  agent 
may  not  have  been  strict^  admissible,  but 
under  the  rale  of  the  Constltaticm  we  do  not 
ttdnb  ttiat  any  error  predicated  upon  the  rul- 
ing of  the  tr^  court  In  allowing  the  evidence 
can  be  said  to  have  worked  a  mlscanlage  of 
Justice. 

[4]  We  think,  too,  that  it  was  proper  for 
the  conrt  to  aUow  the  trial  to  proceed  as 
against  the  two  defimdants.  There  was  ho 
claim  that  any  aervice  had  been  made  upon 
the  so-called  odrpwatlon  syndicate,  and  all  of 
the  proof  tended  to  show  that  no  such  corpo- 
ration existed;  that  the  soiled  **ayndl<attf* 
conslBted  merely  ct  Kent,  WHtiee,  and  Dan- 
zlger, who  wen  associated  together  In  the 
way  that  has  been  described.  Section  414  of 
the  Code  of  Civil  Procedure  provides  that, 
whwe  an  acttm  la  against  two  or  more  de- 
fbidants  Jointly  or  severally  liable,  the  plain- 
tiff is  permitted  to  proceed  against  such  of 
the  defendants  as  have  been  served  In  the 
same  manner  as  if  they  were  the  only  defend- 
ants. The  instructions  of  the  court  seem  to 
have  fairly  stated  the  law  applicable  to  the 
condition  of  fact  illustrated  by  the  evidence. 

(I]  The  partnership,  as  It  most  be  assumed 


the'  Jury  found  to  exist,  was  not  a'  mining 
partnership  as  defined  section  2511,  Ovll 
Code,  where  the  members  are  associated  to- 
gether for  the  ptirpoae  of  woriclng  a  mining 
claim,  but  in  its  very  nature  was  of  general 
scope. 

The  Judgment  and  order  are  afflnned. 
We  concur:  CONBBT,  P.J.;  SHAW,  J. 


MBTER  V.  JONES  et  sL  (Glv.  1853.) 

(District  Court  of  Appeal.  First  District,  Oall- 
frania.   Dec.  20,  1916.) 

1.  JvD&iam:  <8=»8*4  —  AeexamaEifT  —  Op- 
eration AND  Bftect. 

Sureties  on  an  undertaking  for  the  release 
of  an  attachment,  a  judgment  therennder  hav- 
ing been  asainied  to  plaintiff,  without  amign- 
ment  at  any  nght  or  benefit  of  the  undertaking, 
are  liable  to  the  plaintiff  thereon,  the  undei^ 
taking  being  an  incident  of  tba  Judgment  and 
1^  assignment  pausing  with  it 

[Ed.  Kote^For  other  cases,  see  Judgment, 
GeoL  Dis.  i§  1641-1546.] 

2.  Attachment  «=:»33T— Disohaboe  or  Sube- 
hes  on  Bond. 

A  stipulation  that  no  appeal  shall  be  taken 
does  not  release  sureties  on  an  undertaking  for 
the  release  ot  an  attachment,  where  snreties 
have,  by  terms  of  the  bond,  agreed  to  pay  on 
demand  the  amount  of  whatever  judgment  may 
be  rendered;  the  party  to  the  action  being  un- 
der no  obligation  to  take  an  appeal  from  the 
Judgment  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Attadmient, 
Cent  Dig.  K  1213-1222.] 

Appeal  from  Superior  Court,  Alameda 
County;  W.  H.  Donahue,  Judge. 

Action  l)y  S4^[dila  Meyer  against  C.  W. 
Jones  and  another.  From  a  Judgment  for 
plaiDtU^  deteidaDtB  appeal.  Affirmed. 

Peck,  Banker  A  Gole  and  Henry  O.  Tardy,, 
all  of  Oakland,  for  appellants.  Ollnttxi  O. 
Dodg^  of  Ban  Francisco,  for  respondent 

PBR  CURIAM.  In  Alls  case  the  defimd- 
'ants  execnted  an  andertaUng  In  the  sum  (tf 
$460  for  the  release  of  an  attachment  which 
had  been  levied  m  the  pn^rty  of  the  O.  U 
DedKr  Company  In  an  action  In  which  that 
company  was  defendant,  and  the  plaintUTs 
assignor,  Samud  Meyer,  was  plaintiff,  and 
In  whldi  Judgment  went  In  favcn-  of  plain- 
tiff. In  the  trial  of  that  action  U;  was  stip- 
ulated by  the  parties  thmeto  In  <q;>en  court 
that  the  JucUrm»it  to  be  rendered  therein 
should  be  final.  Judgment  was  dnly  render^ 
ed,  and  no  motion  tar  a  new  trial  was  made 
nor  any  appeal  taken,  and  at  the  time  of  the 
eommencement  of  the  present  suit  the  Judg- 
ment therein  was  flnaL  Subseqcent  to  its 
entry  Samod  Meyer,  without  having  made 
any  demand  for  paymMit  of  the  same,  as- 
signed it  to  the  plaintiff  herein,  who  three 
days  later  notified  the  C.  L.  Decker  Company 
ot  the  assignment.  She  also  caused  a  writ 
of  execution  to  be  Issued,  which  was  return- 
ed unsatisfied,  whereupoh  ehe  demanded  of 
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thie  defttidants  liereln  paym^t  ol  tbe  jndff- 
ment,  togetlier  wftli  Intereit  and  costs,  ana 
upon  their  failure  to  comply  with  such  de- 
mand commenced  this  action  against  them 

tipon  their  bond. 

[1]  While  the  judgm«it  was  assigned  to 
the  plalntur,  there  was  no  assignment  of  any 
right  or  benefit  accmlug  from  the  defend- 
ants* undertaking;  and  the  appellant  now 
contends  that  the  plointlfF  acquired  no  rights 
under  the  bond  by  virtae  of  their  asslgnmrait 
of  the  Judgment. .  We  cannot  agree  with  this 
contention.  We  are  of  the  opinion  that  tbe 
undertaking  was  an  Incident  to  the  judg- 
ment, and  that  the  asslgnm^it  of  the  latter 
^titled  the  assignee  to  maintain  this  action 
on  the  bond  against  the  sureties.  Helsen  t. 
Smith.  138  Gal.  216,  71  Pac.  180,  84  Am.  St 
89;  King  T.  MlUer,  53  Or.  63.  6&,  97 
Pac.  644. 

It  is  stated  In  4  Qyc,  at  page  72,  that  the 
tilaim  upon  whidi  a  Judgment  Is  founded  and 
all  the  remedies  carried  by  It  pass  by  an  as- 
signment of  the  judgmfflit  as  an  Incident 
ihereta  In  SchUemnn  t.  Bowlln,  86  Minn. 
198.  80  N.  W.  870,  the  assignment  of  a  Judg- 
ment in  repIcTln  was  held  to  operate  as  an 
assignment  of  tbe  bond  given  to  obtain  a  re- 
turn of  the  property.  See,  also,  2  Freeman 
on  Judgments,  S  431;  UUmann  v.  Kline.  87 
111.  268;  notes  to  Com.  TIse  of  Vicars  v. 
Wampler.  1  L.  R.  A.  (N.  S.)  149.  In  the  pres- 
ent case  tbe  contract  of  the  sureties  cannot 
be  re^carded  as  giving  the  assignee  a  collater* 
al  right  of  action.  It  was  given  as  security 
tea  tbe  debt,  which  waa  tbe  foundation  ot 
the' original  tuAioOt  and  it  was  an  Incident 
of  the  Jndgmott 

[2]  Nor  do  we  tUnk  that  the  atlpnlatlaik 
that  no  aw/eal  should  be  takm,  and  ttiat  the 
Judgmmt  to  be  rendered  by  tbe  trial  court 
should  be  accepted  as  final,  operated  to  re- 
lease the  sureties  on  the  undertaking.  By 
the  terms  of  the  bond  the  defwidants  con- 
tracted to  pay  on  demand  the  amount  of 
whatever  Judgment  might  be  rendwed  in  tbe 
action.  A  party  to  an  action  Is  under  no  ob^ 
ligation  to  take  an  appeal  from  the  Judgment 
of  the  trial  court,  which  may  well  be  accept- 
ed as  an  autlunltative  detennlnaticm  of  the 
questlonii  Invdlved  therein;  and,  in  the  ab- 
sence of  fraud  or  collusion,  tbe  tarn  tact 
that  the  right  to  more  for  a  new  trial  at  to 
appeal  has  been  waived  In  no  way  affects  the 
liability  ot  the  sureties  upon  an  undertaking 
audi  as  tbe  one  here  involved.  It  will  not 
be  denied  that  a  surety  may  stand  iwon  tbe 
exact  terms  of  bla  contract;  but  we  an  un- 
able to  perceive  that  the  dunand  made  upon 
the  surety  in  this  case  is  outside  the  obliga- 
tion of  his  oiHitract  AU  he  is  asked  toi  do 
Is  to  pay  the  amoout  of  tbe  Jndgmoit  recov- 
ered against  the  defendant  In  the  action  in 
whldi  the  bcHid  was  given,  and  which  la  the 
precise  extent  of  hlft  undertaking. 

In  Preston  v.  Hood,  64  CaL  405,  1  Paa 


BEPOSTEB  <Oll. 

487.  It  was  beld  that  sureties  on  a  bond  ^v- 
ea  to  prevent  the  levy  of  an  attachment  are 
not  released  by  tbe  entry  ot  a  judgment  by 
consent  with  execution  stayed  for  60  days. 
In  Jaffray  v.  Smith.  106  Ala.  112,  17  South. 
218.  It  was  held  that  an  agreonait  betweoi 
counsel.  repres«iting  parties  to  several  sulta 
by  wlildi  the  result  of  the  several  suits  vras 
made  to  depend  npon  and  follow  tlie  issue  of 
one  of  them,  which  only  was  actually  tried, 
was  not  an  unauthorised  modification  of  the 
contract  of  suretyship,  and  therefore  did  not 
discharge  the  sureties.  Other  authorities 
tending  to  support  this  position  are  Train  v. 
Qold,  6  Pick.  (Mass.)  880;  (Xumingham  v. 
Howell,  23  N.  a  9;  First  Nat  Bank  v.  Eure- 
ka Lumber  Co.,  128  N.  a  24,  81  8.  B.  848; 
32  Cyc.  191. 
The  Judgmoit  is  afflimed. 


McOLAY  et  aL  v.  SUPERIOR  COURT  OP 
OALIPORNIA  IN  AND  FOB  LOS  AN- 
QELBS  count;  et  aL    (Civ.  2165.) 

a>istrict  Court  of  Appeal,  Second  District^  Cali- 
fornia.  Dec.  27,  1916.) 

Ckbtiorabi  «=»5{1>— Ebbonsous  JVttaXBKlh- 
Review. 

Though  It  is  error  for  the  superior  court 
on  appeal,  even  though  it  has  jarisdlction  of 
the  subject-matter  of  tne  action  and  has  acquir- 
ed jurisdiction  of  the  person  of  tbe  wife,  to 
issue  process  for  the  hasband,  liTing  with  the 
wife,  and  to  enter  a  judgment  against  her,  but 
a  judgment  so  entered  cannot  be  annalled  in  a 
proceeding  by  writ  of  review,  the  court  not  act- 
mg  in  excess  of  its  jurisdiction,  and  such  writ 
bc^g  reviewable  only  on  appeal,  and  not  at  all 
where  no  further  appeal  is  permitted  by  law. 

[Ed.  Note.— Fot  other  cases,  see  Certiorari, 
Cent.  Dig.  I  S.] 

Writ  of  review  to  Inquire  into  the  validity 
of  a  judgment  entered  by  the  Si^ierior  Court 
in  and  for  Los  Angeles  County  and  John  W. 
Shenk  and  another.  Judges,  against  Margaret 
E.  McClay  and  0.  B.  McGlay,  petitioners. 
Judgment  affirmed. 

Hyman  Sdiwarta,  of  Los  Angeles  for  petl- 
tioiMtB.  Sdiaaer  ft  Sdiauer.  and  B.  R^ 
Bdianer,  all  of  Los  Angles,  for  reqimdei^ 

GONBBY,  P.  3.  A  writ  of  review  was  la- 
sued  herein  ft>r  the  purpose  of  Inquiring  In- 
to tbe  validity  of  a  Judgmoit  rendered  tqr 
the  superior  court  against  the  petitioner 
Margaret  B.  HcOIay.  Tbe  action  was  com- 
menced  in  a  Justice's  court  to  recover  against 
Mrs.  McClay  and  one  Uoyd  as  sureties  upon 
an  undertaking  executed  by  them.  One  O.  B. 
McClay,  husband  of  Margaret  E.  McClay,  was 
named  as  a  defendant  In  the  amended  com- 
plaint filed  in  tbe  justice's  court,  but  the 
summons  waa  not  served  upon  him.  Judg- 
ment liavlug  been  rendered  In  favor  of  Mrs. 
McClay,  the  plaintlfC  appealed  to  the  superior 
court   In  both  courts  Mrs.  McClay  Insisted 
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that  tbe  aetl(ni  coold  not  proceed  ageiort  her 
nntil  her  bnsband  was  brought  before  the 
conrt  b7  raffident  process.  Tbe  snperfor 
court  allowed  an  amendment  to  the  complaint 
and  caused  an  alias  summons  to  Issae,  which 
summons,  with  a  ec^  of  the  complaint 
as  amended,  was  served  upon  0.  B.  McOlay. 
The  latter  made  a  special  appearance  and 
moTed  to  quaah  the  service  of  summons  and 
the  summons  on  the  ground  that  the  superior 
court  bad  no  Jurisdiction  over  him.  lliat 
motion  was  denied,  and  thereafter  judgment 
was  entered,  as  above  stated,  against  Urs. 
McClay. 

Tbe  action  being  against  the  wife  of  O.  B. 
'  HcCnay  to  recover  on  her  «Q)re8S  contract, 
the'  Judgment  against  her  Is  a  Judgment  en- 
forceable only  against  the  separate  property 
of  the  wife.  Terry  v.  Superior  Court,  110 
OaL  8B.  42  Pae.  464.  The  husband  Is  not  In 
Ma  own  right  Interested  In  the  actUm.  The 
judgment  Is  not  against  bim  and  effects  no 
IfiKig&rty  right  b61on|^  to  him. 

DoidUtess  it  is  emmeous  to  enter  Judgment 
against  a  irtte  who  is  living  with  ber  hus-' 
band,  without  making  the  husband  a  party 
detendant  and  causing  service  ot  aununons 
to  be  made  opon  him.  McDonald  t.  Porsb, 
1S6  Gal.  801,  08  Pac.  817;  Horsbor^  t.  Mn- 
rasky,  168  Cal.  GOO.  147  Pac.  147.  Assnming 
for  the  purposes  of  this  case  that  the  appel- 
late Jurisdiction  of  the  soperior  court  was 
not  BUfllcient  to  anttaoriae  it  to  cause  service 
of  summonB  to  be  made  npcm  0.  B.  McOlay, 
who  was.  not ,  before  the  court  from  which 
the  aK>oal  was  taken,  it  does  not  follow  that 
on  account  of  that  error  the  Judgment  against 
deftadant  Margaret  B.  McClay  is  void.  Tor 
tbe  court  bad  jurisdiction  of  the  subject- 
matter  of  the  acU<m,  and  it  bad  acquired 
pers(mal  Jurlsdlcti<m  over  Mrs.  McClay, 
against  vriiom  judgment  was  rendered.  See 
lEtaiery  v.  Kipp,  154  CaL  88,  97  Pftc  17,  19 
U  R.  A.  (N.  S.)  98S,  129  Am.  St  Bep. 
141,  16  Ann.  Cas.  782;  Bogart  t.  Wood- 
rufT,  96  OaL  609,  81  ^c.  618.  Where  the 
husband  and  wife  are  sued  togrtber,  "the 
wife  may  defend  for  ber  own  right,"  altboni^ 
the  husband  may  d^end  for  her.  Code  Civ. 
Pioc.  I  OTl.  The  process  fay  which  jurls^c* 
Hon  of  tbe  perscm  is  acquired  is  separate 
and  Independent  as  to  eadi  defendant,  even 
though  the  defendants  be  husband  and  wife. 
Where  the  plalntlfl  has  failed  to  have  sum- 
mons served  upon  the  husband,  the  wife  is 
entitled  to  have  the  prosecution  of  the  action 
abate  until  the  husband  has  been  brought  In; 
and  if  the  proceeding  as  against  him  be  too 
long  neglected  she  may  have  the  action  dis- 
missed, as  was  done  In  Horsburgh  v.  Mu- 
rasky,  supra.  But  If  Judgment  be  entered 
against  her  alone,  notwithstanding  her  ob- 
Jection  thereto,  the  error  Is  reviewable  only 
by  appeal,  and  not  at  all  where  no  further 
appeal  Is  permitted  by  law.  As  the  court 
did  not  act  in  excess  of  its  Jurisdiction,  its 


judgment  wlU  not  be  annulled  In  a  proceed- 
ing t)7  writ  of  review.  Code  Olr.  Proc.  see. 
1068. 

The  judgment  Is  afflnned. 

Wo  concur:  JAMBS.  J.;  SHAW,  J. 


DONOVAN  V.  BOARD  OF  POLICE  OOM'RS 
OF  OITT  AND  OOUNTT  OF  SAN  FRAN- 
CISCO et  aL    (Qv.  1685.) 

(Dlsttict  Court  of  Appeal,  First  Distriet,  OUi- 
f  ontla.   Dec  27,  19160 

1.  CBBnOBABI«;s>49  —  PaOCEEDOTOS  —  IS- 

SUAHOK  OF  WftiT— Matters  tob  Rbvi^^. 
On  petition  for  writ  of  certiorari  to  rtview 
the  aetennlnatlon  of  the  board  of  police  cwn- 
"wsionera  of  s  city  and  county,  the  clerk  of  the 
defendant  board  made  no  return  accompanied 
by  a  transcripC  of  the  proceedings  sought  to  b« 
reviewed  tm  repaired  by  Code  dv.  Proc  {  l(fIO, 
and  the  writ  ai^lied  for  was  never  allowed,  nor 
did  the  court  grant  an  order  to  show  cause  why 
it^ould  not  be  allowed  as  permitted  by  aectlcm 
1068.  Uncertified  excerpts  from  the  proceedings 
before  the  board  were  received  in  evidence,  and 
defendants  in  due  coarse  appeared  by  a  purport- 
ed answer  to  the  petition,  whidi  admitted  some 
and  denied  others  of  its  anegations.  Held,  that 
the  TOUrt  was  without  Jurisdiction  to  proceed 
to  a  final  hearing  and  determination  ot  tbe  only 
gn«*l<»!»>stlciaMe  under  Code  Civ.  Proa  C{ 
1068,  1074,  which  were,  Did  the  defendant 
board  exceed  its  jurisdiction  in  makiDC  die  or- 
der complained  of,  and  did  it  regolatly  punme 
the  authority  conferred? 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  If  129,  180,  187,  147-149.] 

2  CKBTioaxBi  *3»44  —  Writ  —  Issuahob  — 

BVIDEHGB. 

While  the  final  bearii^  and  determiaaUon 
In  certiorari  Is  had  upon  tbe  writ  itself  and 
the  return  thereto,  nevertheless,  on  an  applica- 
tion for  the  issuance  of  a  writ  of  certiorari,  the 
court  may,  in  its  discretion,  consider  evidence 
without  ue  reerad  in  determining  whether  the 
writ  should  be  issued. 

[Ed.  Note.— Ko-  otiier  eases,  see  CertiiHrarl* 
Cent  Dig.  11  9ft-107,] 

5.  CBBTIOBABI  OlJlti  HeABIWO— EnOENOE. 

That  defendants  filed  a  purported  answer  to 
a  writ  of  certiorari  does  not  deprive  the  court 
of  the  right,  in  determining  whether  tbe  writ 
should  be  iaaued,  to  ctmsider  evidraoe  outside 
the  record. 

[Bid.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  8S  08-107.] 

4.  Cebtiobabi  «=»5S— Pleadinqs— AnawER. 

An  answer  in  the  sense  used  with  reference 
to  ordinary  civil  proceedings  lias  no  place  In 
certiorari,  but  the  defendant  should  make  re- 
turn stating  the  rulings  end  proceedings,  the 
return  constituting  not  only  an  answer  but  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {{  134-136.] 

6.  Cebtioeabi  <t=»57  —  Pboceedings  —  Peti- 
tion. 

As  the  final  hearing  in  certiorari  Is  upon 
the  writ  and  tbe  return,  the  petition  upon  which 
the  writ  is  issued  serves  no  fiinction  after 
tbe  issuance. 

(Ed.  Note.— For  othw  easee,  see  Certiorari, 

Cent.  Dig.  |  146.] 
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6.  Cebtiobabx  «=»4^Betubn— NKorasnr. 

The  mmiTed  retnm  or  iti  MairalfiDt  ia  an 
iadiBpenBabu  in^nqnlsite  to  a  muu  hearinc  in 
Cflrtiorflri. 

[Ei  Note.— For  other  caaeB,  see  Certiorari, 
Cent.  Dig.  H  12b.  180,  137,  ^47-140.] 

7.  OEftTIOBABt  lilstO  —  FBOCttOINOB  -•  AV- 

Where  the  petitttm  for  a  writ  of  certiorari 
was  not  accompanied  by  a  certified  copy  of  the 
proceedings  sought  to  be  reviewed,'  and  defend- 
ants filed  no  retnm,  but  only  a  purported  an* 
Bwer,  adntittinc  some  and  denying  others  of  the 
aTflrmmts  of  the  petitimi,  the  ease  cannot  be 
treated  as  one  in  which  tlie  court  had  jurisdic- 
tion on  the  theory  of  a  return  or  its  equivalent, 
notwithstanding  that  the  issuance  of  a  writ  of 
certiorari  may  be  waived  by  stipulation  of  the 
parties,  or  Imidiedly  by  an  abearance  In  an- 
ticipation of  its  issuance;  there  b^g  no  certi- 
fied copy  of  the  proceedings  sought  to  be  review* 
ed  or  agreed  statement  of  facts. 

[Bd.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  §S  I2»,  130,  137,  147-14».] 

8.  Cebtiorabi  <8=99  —  Issuance  —  Right  to 

"Wbit. 

The  writ  of  certiorari  is  not  one  of  right, 
and  does  not  issue  as  of  course,  bat  only  In  nie 
sound  discretion  of  the  tribonal  to  whidi  appli- 
cation is  made. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  SS  16.  16.] 

9.  Cebtiobabx  «»70(4)  —  FlermoH  —  Dxa- 

UBSAX. 

In  view  of  Code  Civ.  Proc  {  1077,  declar- 
ing that  a  copy  of  the  judgment  filed  by  the 
clerk,  entered  upon  or  attached  to  the  writ  and 
returned,  shall  constitute  the  judgment  roll  In 
certiorari,  a  judgment  of  dismissal  in  certiorari 
iriU  be  treated  as  a  dismissal  of  the  applica- 
tion and  not  of  the  writ;  no  retnm  having 
been  made  and  the  judgment  roll  not  showing 
the  issuance  and  existence  of  a  writ. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  SS  201,  202.] 

10.  Cbbtiobabi  1^41-^DEraNaEa— "Laohbs." 
A  petition  t<x  certiorari,  being  addressed  to 

the  sound  discretion  of  the  conrt,  is  very  simir 
lar  to  an  injunction,  and  laches,  whidi  ia  the 
neglect  or  omission  to  assert  a  right  which, 
ta^en  in  connection  with  lapse  of  time  more  or 
less  great  and  other  circumstances  causes  a 
prejudice  to  an  adverse  party  barring  relief 
may  be  asserted  as  a  defense  to  an  aK>lication 
for  certiorari. 

[Ed.  Note. — For  otl^er  caaes,  see  Certiorari, 
Cent  Dig.  §  59. 

For  other  deflnitiona,  see  Words  and  Phrases, 
E^Tst  and  Secrad  Series,  Laches.] 

11.  M-UNICIPAL  Cobpobations  ^»185<13)  — 
PuBuo  (^noEBa—PoLicEMEH— "Laches." 

While  mere  delay  short  of  that  prescribed 
by  the  statute  of  llniitati<ms  will  not,  in  itself, 
constitute  laches,  barring  relief,  nevertheless,  a 
14  months'  delay  by  a  police  sergeant  in  seeking 
certiorari  to  review  his  dismissal  by  the  board 
of  police  commissioners  must  be  deemed  laches 
barring  relief,  for  it  is  the  duty  of  a  public 
servant,  wrongfully  removed,  to  promptly  seek 
reinstatement  to  protect  a  municipality  from 
paying  double  salaries,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  B05-BM.] 

12.  Cebtiobabi  ^s»os— MATncBS  ScmwABu 

—Weight  of  Evidence. 
The  weight  of  the  evidence  In  any  given 
case  is  never  rightfully  reviewed  on  certiorari. 

[Ed.  Note.— For  other  caa^  see  Certiorari, 
Cent.  Dig.  H  180-182.] 


18.  MUKTCIPAI,  COBPOKATIOIfS  «33»168<13>  — 
FOLIOElCAir—DlBKIMUZ.. 

In  proceedings  to  review  the  dismissal  of  a 
police  sergeant  evidence  to  the  effect  that  tJie 
sei^eant,  though  knowing  that  robbery  was  bfr- 
ing  perp^rated,  gave  his  rerolTeT  to  another, 
and  allowed  such  other  to  Interfere  and  kill  the 
robber  warranted  dismissal  on  the  ground  that 
the  sergeant  was  guilty  of  conduct  unbecoming 
an  officer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dig.  U  006-507.] 

14.  MlTNICIPAI.  OOKPOKATXOilB  «S9l85(18)  — 

Police  Omxmaa  —  PuiriBHifXNz  —  JSmxw 

— DlSOBBnOH  OF  IvOWEB  COTJBT. 

Where  the  punishment  of  a  police  officer  for 
unbecoming  conduct  was  a  matter  within  the 
di^etifm  d  the  board  police  ocMnmisBionera. 
its  detanninatioa  -will  not  be  reviewed  oo  oar- 
tiorari. 

[Ed.  Note.— For  other  cases,  see  Manldpal 
Corporations.  Gent  Dig.  ||  506-607.] 

15.  MUNICIPAI.  COSFOBA'rXOlTS  ^IKCl)— Po- 

LiOK  —  Poucs  OouoaaioiniBS  —  AtrrHoi- 

ZTT  OT.  ' 

San  Frandww  <3uuter,  c.  3,  !  1.  subdiv.  2, 
declares  that  the  board  of  police  commissionera 
shall  have  power  to  pr^ribe  penalties  for  vio- 
latitms  of  any  of  the  rules  of  the  department, 
and  chapter  7,  f  2,  declares  that  any  member 
of  the  department  guilty  of  any  offense  or  viola- 
tions of  the  rules  and  regulations  shall  be  ItablS 
to  panishment  by  reprimand  or  by  fine  to  be 
fixed  by  the  commiasionerB  or  by  dismisstd. 
Rule  21,  S  46,  adopted  for  the  regulations 
the  department  dedares  that  any  conduct  un- 
becoming an  oflBcer  or  offense  against  the  rules 
and  regiuatioDS  shall  subject  the  offender  to  sudi 
penalty  as,  in  the  ju<^ment  of  the  board,  may 
be  proper.  Held,  that  it  is  unnecessary  that  the 
board  prescribe  a  particular  penalty  for  the  vio- 
lation of  each  separate  rule,  although  it  la 
given  the  power  to  do  so,  hence  the  .board  may 
order  dismissal  of  an  officer  for  unbecoming  con- 
duct though  no  su^  penalty  had  been  previous- 
ly prescribed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  402.  403.] 

16.  MtmiciPAX  Cobpobations  €=3l85(3>— Po- 

LICB  —  PBOCEEDlNaa  TOB  PuniSHUBNT  — 
WaITEB  of  iBBEQUUBITIEa. 

Though  l;he  charter  of  a  municipality  de- 
clared that  no  men^r  of  the  police  department 
should  be  subject  to  punishment  for  auv  breach 
of  duty  or  misc<»duct  eiceot  after  trial  upon  a 
verified  complaint,  the  defective  verificatioii  of 
the  complaint  may  be  waived  by  proceeding  to 
trial  thereon  without  objection. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  |  405.] 

17.  Municipal  Cobpobations  €=»185<18)  — 
Review  or  Hxuoval  of  Policw— Recobi>— 
Evidence. 

Where,  on  certiorari  to  review  an  order  of 
police  commissioners  dismfsting  an  officer,  the 
record  contained  no  objections  by  the  officer  to 
the  verification  of  the  complaint  upon  whidi 
proceedings  were  had  and  such  objections,  had 
they  been  made,  should  have  appeared  of  record, 
extraneous  evidence  to  show  that  the  objec- 
tions were  made  is  inadmis^le. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  606-^.] 

18.  Municipal  Cobpobations  4b>185(18)  — 
Cbbtiobabi  PBOCEKOiHoa  —  Evidence  —  Al>- 
laaaiBiLrrr. 

On  certiorari  to  review  an  order  <d  the  board 
of  police  commissionera  dismissing  an  officer, 
evidence  showing  the  prejudice  of  one  of  the 
commissioners  cannot  be  received,  such  matter 
not  appearing  in  the  record  below,  even  tboui^ 
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the  officer  did  not,  tmtil  after  hearinc,  dlscoT- 

er  the  prejudice  ox  the  oommiBSioner. 

[Ed.  Note.— For  other  casea,  see  Municipal 
Corporations.  Cent  Dig.  8S  6(^-507.] 

Appeal  from  Sapertw  Coart,  Cltr  and 
Ck)unty  of  San  Francisco;  Frank  J.  Unras- 
ky,  Judge.  • 

Certiorari  by  James  T.  Donovan,  to  re- 
view an  order  of  the  Board  of  Police  Oom- 
mlsslooers  of  the  City  and  County  of  San 
Francisco  and  othos.  From  a  Judgment 
and  order  of  dlsmlaaaL  pertltlmier  ajnieals. 
Affirmed. 

J.  J.  Dunne,  <kC  San  Francisco,  for  appel- 
lant Fwcy  y.  Long,  01t7  Atty.,  and  Harry 
O.  H^Kannay,  A»t.  Olty  Atty^  Iwtb  of  San 

Francisco,  for  reepondenta. 

LENNON,  P.  J.  In  the  court  below  the 
plaintiff  in  this  proceeding  sought  a  writ  of 
certiorari  reviewing  and  annolUng  an  order 
of  the  defendants,  sitting  as  the  board  of 
police  commissioners  of  the  city  and  county 
of  San  Francisco,  whereby  the  plalntifT  was 
cUamissed  from  the  police  departm«it  of 
tlie  city  and  count;  after  a  trial  upon  charg- 
es prefixed  against  him,  which  were  in 
effect  (1)  neglect  of  duty  in  failing  to  dis- 
cover and  siq^preas  a*  gambling  resort  exist- 
ing and  operating  In  tlw  district  assigned  to 
Mm  for  patrol  as  a  sergeant  of  police :  and 
£0  neglect  of  duty  In  faiUng  to  initiate  Im- 
mediate and  effective  measure  for  the  ar- 
rest of  a  person  actually  engaged  in  the  com- 
mission of  a  crime,  a  felony,  coupled  with 
conduct  unbecoming  an  officer  of  the  depart- 
ment in  voluntarily  delivering  his  revolver 
to  a  stranger,  who  was  pr^ent  at  or  near 
the  place  where  said  felony  was  being  com- 
mitted, and  who,  armed  with  the  defendant's 
revolver  thas  abandoned  to  him.  attacked 
the  criminal,  and  shot  and  killed  him. 

Plaintiff's  second  amended  petition  for  the 
writ  prayed  that  the  defendants  be  com- 
manded to  certify  fully  to  the  court  below 
a  transcript  of  the  record  and  proceedings 
made  and  had,  Including  the  testimony 
taken,  in  the  matter  of  his  dismissal,  and 
that  "upon  said  certification  of  said  record 
and  proceedings  the  same  be  reviewed,"  and 
that  the  judgment  or  order  for  the  plaintiff's 
dismissal  be  thereupon  annnlled  and  vacated. 

[1]  The  record  before  ns  does  not  disclose 
that  the  tHetk  of  the  defendant  board  made 
the  return  accompanied  by  a  transcript  of 
the  proceedings  soni^t  to  be  reviewed,  as 
xeaoired  by  section  1070  of  the  Code  of 
GlTil  Procedure;  in  fact  the  reoord  fails 
to  show  that  the  writ  applied  for  was  ever 
allowed  and  issued,  or  that  in  Ueu  thereof 
tbe  court  below  granted  an  OTder  to  show 
cause  why  It  should  not  be  allowed,  as  pro- 
vided and  permitted  by  section  1069  of  tbe 
same  Code.  True,  nnoertlfled  excerpts  from 
tbe  proceedings  Imd  xqton  the  trial  of  the 
lAalntlfl  before  the  board  were,  offered  and 
ncetved  In  evidence  uptm  the  hearing  la  the 
court  b^w,  bat  saeb  detached  and  npan- 


thentlcated  portions  of  the  record  assailed 
cannot  be  considered  a  full  or  any  return  in 
the  sense  required  by  the  statute.  The  de- 
fendai^,  however,  In  due  course  appeared  In 
the  proceeding  by  a  purported  answer  to  the 
plaintiffs  petition  for  the  writ,  wherein  they 
admitted  some  and  denied  the  other  allega- 
tions of  the  petition,  and  at  the  same  time 
pleaded  laches  on  the  part  of  the  plaintiff 
as  a  grotmd  for  the  denial  of  the  writ 

Ctmfronted  by  this  condition  of  the  rec- 
ord, we  are  coostrained  to  hold  that  the 
court  below  was  without  jurisdiction  to  pro- 
ceed, as  indicated  by  Its  findings  and  Judg- 
ment, to  a  final  hearing  and  determination 
of  the  only  questions  which  could  be  litigat- 
ed upon  the  hearing  of  the  writ,  viz.  (1) 
Did  the  def^dants,  as  tbe  board  of  police 
commissioners,  exceed  their  Jurisdiction 
when  making  the  order  complained  of?  and 
(2)  IMd  they,  in  the  matter  before  them, 
regularly  pursue  the  authority  conferred 
upon  them?  Code  Civ.  Proc  H  1068.  1074; 
Miller  V.  Board  of  Supervisors,  25  Cal.  03. 

[Z]  There  Is  a  decided  difference  between 
the  hearing  and  determination  of  an  applica- 
tion for  the  Issuance  of  a  writ  of  certiorari, 
and  the  final  hearing  and  determination  had 
upon  the  writ  itself  and  the  return  made 
thereto.  In  the  flrat  case  no  particular  pro- 
cedure Is  prescribed;  and  It  is  the  usual 
course  to  allow  the  writ,  or  to  grant  an 
order  to  show  cause  why  it  should  not  is- 
sue, if  the  petition  upon  its  face  discloses 
merit  However,  the  court  to  whom  the 
petition  Is  addressed  may,  It  »eema,  in  the 
exercise  of  its  discretion,  and  for  the  pur- 
pose of  determining  whether  or  not.  despite 
the  Irregularities  complained  of.  Injustice 
may  be  done  by  the  issuance  of  the  writ, 
resort  to  evidence  from  without  the  record 
sought  to  be  reviewed  (Harris  on  Certiorari. 
S  15;  White  V.  Oommtsslouers,  70  Aie.  317. 
326;  Smith  v.  County  Commissioners,  42 
Me.  395,  400;  In  re  Westbath,  36  Me.  74; 
Stevens  v.  Commissioners,  97  Me.  121,  68 
Atl.  989;  Hewett  v.  County  Commissioners, 
86  Me.  308,  27  AtL  179);  and  In  so  far  as 
the  reoord  be&>re  ua  shows,  vlrtuaUy  that  Is 
vrbat  the  court  btHow  did  In  tbe  present 
case. 

£3]  The  fdct  tbat  the  defendants  saw  fit 
to  make  and  file  an  answer  to  tbe  plalntUTs 
petition,  unaccompanied  a  return  of  the 
record,  does  not  alter  the  situation. 

[4]  An  answer  In  the  sense  usually  under- 
stood In  civil  pleading  Is  neither  necessary 
nor  proper  upon  a  final  hearing  in  certiorari, 
for  the  issue  ultimately  involved  therein  Is 
presented  by  and  determined  front  the  writ 
Itself  and  the  return  made  thereto.  "Upon 
certiorari  the  terms  'answer'  and  'return* 
are  sometimes  inaccurately  used  Interchange- 
ably. Strictly  speaking,  the  lower  tribunal 
or  board  shonld  not  answer,  but  should 
make  return,  stating  Its  ruling  and  proceed- 
ings, as  tbe  return  to  the  vrrlt  constitutes  an 
answer  be.  well  as  eridence."  4  Standard 
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Cyclopedia  of  Procedure*  935;  Stampf  y. 
Board,  131  CaL  364,  63  Pac  663.  82  Am.  St 
Bep.  800;  Lowell  v.  ComiuiBBioners,  146 
Mass.  403,  IS  N.  E.  S;  Tewkabnry  t.  Com- 
missioner, 117  Mass.  063;  Woodlo,  Adm'r, 
T.  Ptacenlx,  41  Mteb.  666,  2  N.  W.  928,  82 
Am.  Rep.  172. 

[f,  6]  The  only  purpose  of  tbe  petition  Is 
to  procare  the  issuance  of  the  writ;  and 
when  it  has  served  that  purpose,  it  has  ceas- 
ed to  be  a  ftictor  In  the  proceedings.  Taylor 
T.  Blssell,  1  Minn.  225  (OIL  186).  This  la 
BO  because  the  settled  general  role  in  cer^ 
tlorarl  Is  that  the  trial  and  judgment  therein 
must  be  had  solely  upon  an  Inspection  of  the 
record  of  the  proceedings  assailed,  and  not 
upon  any  ulterior  issue  of  fact  Tewksbury 
T.  Commissioners,  supra;  Gerdes  t.  Cham- 
pion, 108  III.  137;  UcManus  t.  McDcmougfa,  4 
111.  App.  180;  Roe  T.  Superior  Court  60 
CaL  93;  Harris  on  Certiorari,  n  120-13a 
Clearly,  therefore,  the  '  required  return  or 
Its  equivalent  is  an  Indispensable  prerequl- 
site  to  a  final  hearing  In  certiorari.  Leroy  v. 
Mayor,  20  John.  (N.  Y.)  430,  11  Am.  Dec. 
289 ;  Ex  parte  Dugan.  69  U.  3.  (2  Wall.)  134, 
17  Ia  Ed.  871;  McManus  v.  McDonough,  su- 
pra. 

[7]  We  are  not  unmindful  of  the  many 
cases  which  might  be  cited  tending  to  sap- 
port  the  proposition  that  the  Issuance  of  the 
writ  may  be  waived  by  stipulation  of  the 
parties,  or  impliedly  by  an  appearance  In 
antidpaUon  of  Its  Issuance  and  then  proceed- 
ing to  a  hearing  without  objecticm.  We  are 
also  aware  that  It  has  been  held  that  the 
return  may  be  made  upon  an  agreed  state- 
ment of  facts,  and  that  when  a  transcript  of 
the  record  of  the  proceedings  assailed  Is  at- 
tached to  and  made  a  part  of  the  petition 
for  the  writ,  the  parties  may,  either  express- 
ly or  impliedly,  waive  the  formal  return. 
Of  course  when  this  ts  done  there  can  be  no 
need  for  the  writ  nor  any  necessity  for  a 
formal  return.  While  the  ai^earance  of 
the  defendants  in  the  present  case  may  be 
construed  as  a  waiver  of  the  issuance  of 
the  writ,  nevertheless  the  petition  for  the 
writ  was  not  accompanied  by  a  certified  copy 
of  the  proceedings  sought  to  be  reviewed; 
and  that  the  purported  hearing  and  Judg- 
ment upon  the  ultimate  merits  of  the  contro- 
versy were  not  had  upon  an  agreed  state- 
ment of  facts  of  the  case  la  indicated  by  an 
Inspection  of  the  record  as  a  whole,  and 
particularly  by  a  ruling  of  the  trial  court 
which,  in  the  face  of  objection,  permitted  in 
evidence  "subject  to  its  being  verified"  an 
excerpt  from  the  proceedings  assailed,  which 
had  been  jnade  by  counsel  for  the  plaintiff 
and  whltd),  in  so  far  as  the  record  ahows, 
was  not  subsequentiy  verified.  Consequent- 
ly it  cannot  be  said  that  the  proceedings  bad 
In  the  court  below  were  based  upon  the  re- 
quired return  or  Its  equivalent;  and,  that 
being  so,  there  is  no  escape  from  the  couclu- 
^on  that  the  court  was  without  jurisdiction 
to  fully  and  flnaUy  review  the  validity  of 
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the  proceedings  attacked.  Code  Glv.  Proc. 
1070,  1075 ;  McKay  v.  Jones,  30  Ark.  148; 
PhUUps  V.  Desha,  08  Ark.  200,  24  8.  W.  249; 
Marshall  v.  Bamsaner,  30  Ark.  632;  Dicus 
V.  Bright,  23  Ark.  107;  Deans  r.  Wllcoxoo, 
18  Fla.  631;  People  v.  MoOraney,  21  How. 
Prac.  (N.  Y.)  140;  Derton  v.  Boyd,  21  Ark. 
264;  Rlghtor  T.  Gray,  23  Ark.  228;  Stemble 
V.  HewUng,  2  Ohio  St  229;  Vance  t.  Goady, 
Wright  (Ohio)  807;  Brownwell  v.  Skinner, 
Id.  682;  Walker  v.  IHat  of  Columbia.  6 
Mackey  (17  D.  a)  362. 

Striiq;ted  of  the  purported  findings,  conclu- 
slona  of  law,  and  final  formal  Judgment 
which,  as  we  have  shown,  the  court  below 
was  without  jurisdiction  to  make,  the  rec- 
ord shows,  as  we  have  previously  indicated, 
no  more  than  a  mere  hearing  of  the  plalntifTB 
petition,  presumably  upon  notice,  as  is  per- 
mitted by  section  1069  of  the  Code  of  CSvll 
Procedure,  for  the  issuance  of  the  writ 

[t,  9]  The  writ  of  certiorari  la  not  one  of 
right,  and  therefore  does  not  Issue  as  of 
course,  but  only  In  the  exercise  of  a  sound 
judicial  discretion;  and,  construing  the  so- 
called  judgment  as  tantamount  to  a  denial 
of  the  petition  for  the  writ  It  must  stand 
aCDrmed  If  It  can  be  said  that  the  court  be- 
low was  Justified  in  refusli^  the  writ  for 
the  reason,  among  others,  as  declared  In  its 
so-called  conclusions  of  law,  that  the  plain- 
tiff had  "not  established  grounds  for  the 
issuance  of  the  writ"  Incidentally  it  may 
be  noted  In  passing  that  this  conclusion  of 
law  strengthens  the  idea  that  the  proceed- 
ings bad  In  the  court  below  were  In  limine, 
and  involved  but  the  single  question  of  the 
propriety  of  issuing  the  writ;  and  oar  con- 
clusion in  that  behalf  la  farther  fortified  by 
the  fact  that  the  Judgment  roU  certified  to 
us  does  not  exhibit,  as  required  by  section 
1077  of  the  Code  of  Civil  Procedure,  the  is- 
suance and  existence  of  a  writ  and  a  re- 
turn. The  requirement  of  the  Code  In  this 
behalf  rests  doubtiess  upon  the  theory  that 
Inasmuch  as  the  return  to  the  writ  is  the 
basis  of  the  judgment  reviewed  by  the  court 
It  should  appear  as  a  part  of  the  record  oa 
app^d.  McManus  v.  McDonough,  snpra. 

This  brings  us  to  a  consideration  of  the 
question  of  whether  or  not  upon  the  show- 
ing made  upon  the  hearing  of  the  applica- 
tion for  the  writ  the  court  below  was  Justi- 
fied in  refusing  it 

[10,11]  In  this  connection  we  note  at  the 
outset  that  the  petition  on  its  face'  discloses 
that  the  plaintiff  was  guilty  of  laches  la 
seeking  redress  through  the  medium  of  cer- 
tiorari. A  petition  for  a  writ  of  certiorari 
is  addressed  to  the  discretion  of  the  court  or 
Judge  to  whom  the  application  is  made,  and 
therefore  is  very  much  aMn  to  a  prayer  tor 
an  injunction  in  equity  (Harris  on  Certiorari, 
{  2);  and  "Laches  la  defined  as  such  neg- 
lect or  omission  to  aasert  a  right  aa,  takeu 
In  conjunction  with  the  lapse  of  time,  more 
or  leas  great  and  other  drcumstanoea  cans* 
lag  prejodloe  to  an  adverse  party,  (^eratea 


Digitized  by  Google 


1 


CaU  DONOVAK  r.  BOABD 

as  a  bar  In  a  court  of  equity."  GabtU  v. 
Sap.  Ot,  14S  Cal.  42,  46.  78  Fac.  407,  469. 
It  aiipears  from  tbe  petition  In  the  present 
case  that  tbe  plalntifF  was  dlamlssed  trois 
the  police  department  by  an  order  of  the 
defmdants  on  tbe  9th  day  of  Febrnary,  Idll, 
and  flie  Indorsements  on  the  iKtltlon  show 
tiiat  It  waa  not  Sled  In  the  court  below  un- 
til the  18th  day  of  June,  1912,  more  than  14 
months  after  tbe  order  of  dismissal.  In 
tbe  absence  of  a  showing  saffident  to  excase 
this  delay  it  ootalnly  constltDted  laches. 
WbUe  It  Is  tme,  as  counsel  tor  the  plaintiff 
otmtendSt  that  mere  lapse  of  time  abort  of 
that  prescribed  by  a  statute  of  limitations 
In  any  given  stmUar  case  will  not.  In  Itself, 
sofBce  to  cfuiBtltnte  laches  so  as  to  bar  a 
nanedy.  ner^lhelesB^  If  In  addition  tt  ap- 
pears from  aU  the  dzennutanoes  of  the  case 
that  prejudice  most,  or  from  tta^  very  nature 
of  tbe  ease  may,  be  reasonal^  saqMcted  to 
nmlt  the  remedy  wUl  be  denied  (OahlU  t. 
Sop.  Ot,  sopra ;  COok  r.  Oeas^  147  GaL  614, 
82  Paa  830;  MeOlbbon  v.  Smith,  172  OaL  70. 
15B  Pac.  46(0;  and.  whenever  public  looon- 
Tudenoe  might  result  fnnn  the  annulm«it  of 
tbe  iwoceedlnga  aooght  to  be  reviewed  the 
nde  of  latibes  relative  to  ai^lcathnis  for  the 
vrtlt  la  an>Ued  and  enforced  with  partkmlar 
strictness  (4  Standard  Boer,  ct  Law  aiid 
Proc  912).  Ab  was  stated  in  the  case  of 
Miupby  V.  EeUer,  61  App;  Dir.  14S,  70  N.  T. 
SmVk  405: 

"In  an  proceedings  of  this  character,  where  a 
person  removed  from  office  is  entitled  to  receive 
from  the  public  oompensatioD  for  the  services 
he  performs,  if  he  intends  to  insist  that  his  re- 
moval was  u^cal,  or  that  the  law  entitles  him 
to  be  reinstated,  Us  application  for  rdnstate- 
ment  should  be  prnnptly  made,  so  as  to  protect 
the  city  from  tbe  necessity  of  paying  two  per- 
sons for  the  same  services." 

It  would  be  oootrary  to  conrnmi  knowledge 
of  the  needs  of  the  pidioe  dqiartmeiit  of  a 
great  dty.  and  the  weU-knotwn  practice  of 
the  appointing  powers  to  flU  vacancies  cre- 
ated In  such  deparbnent,  to  smvose  tbat  tbe 
dofendants  In  the  present  ease  allowed  the 
▼acancy  created  the  dlamlasal  of  the  lAaln- 
tiff  to  long  remain  unfilled ;  and  thezefote  It 
may  fairly  be  said  that  tbe  particular  dr- 
cnmstanoes  of  tbe  case  as  disclosed  by  the 
petition  for  the  writ  Show  with  suffldent  cer- 
tainty that  prejudice  as  a  result  of  the  plaln- 
tUTs  ladies  would  follow  the  granting  oC  the 
writ 

lltals  indnkm  mlgbt  wtth. propriety,  and  In 
strictuees  should,  end  here  with  an  affirm- 
ance oi  the  Judgmsnt  (Knnp  t,  iioard  of  Po* 
Iloe  Gom'n,  161  Pac.  13) ;  but  a  due  recogni- 
tion of  the  labor  and  reaeardi  evidently  ex- 
pended by  the  very  able  counsel  for  the  pe- 
titioner In  tbe  preparation  of  most  excellent 
briefs  In  sivport  of  the  pidnts  msde  for  a 
reversal  constrains  us  to  say  that,  even  If  tbe 
record  beCine  ua  JnsUfied  the  assumption  that 
tbe  proceedings  In  tbe  court  below  were  had 
vpon  an  Inspection  of  the  re««d,  or  Its  equiva- 
lent, ot  the  proceedings  sought  to  be  revlew- 
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ed,  nevertheless  we  are  of  the  oplnicm  that 
the  plaintiff  was  not  entitled  upon  tbe  Sbow^ 
lug  made  to  the  relief  prayed  for. 

[12, 13]  One  of  the  all^atlons  of  the  pIaln->. 
tifTs  pettUon  was  that  the  evidence  received 
by  the  defendants  sitting  as  the  board  of  po- 
lice oommlssloners  upon  tbe  trial  of  the  plali^ 
tiff  did  not  Justify  the  finding  of  bis  guilt 
of  the  charges  preferred  f^alnst  tilm,  nor 
warrant  the  punishment  of  dismissal  meted 
out  to  him.  In  support  of  this  phase  of  tbe 
controversy  there  was  offered  and  read  in 
ovldwce  In  the  court  below  a  purported,  but 
nevertheless  unautbentlcated,  transcrltft  of 
tbe  testlmtmy  taken  at  the  trial  of  the  plain- 
tiff, whidk  Showed,  In  substance,  that  <m  and 
prior  to  the  27tb  day  of  January,  Iftll,  the 
lOalnUfl  was  a  duly  iMraM>lnted  and  acting 
sergeant  of  polloe  In  the  polloe  d^artmant  of 
the  dty  and  coonty  of  San  Frandsoo.  Oa 
that  date  cms  Gostav  Postler  "held  up"  tbe 
Saratoga  Glul^  a  g^mwing  bouse  In  aald  dty. 
PosUer  waa  accompanied  to  tbe  soeme  of  the 
robbery  by  bis  son  Paul,  a  boy  of  about  15 
yeara  of  age.  who^  however,  was  unaware  of 
the  unlawful  ndiuion  <it  hla  lather.  Leav- 
ing tbe  boy  In  a  buggy  In  vbich  they  bad 
driven  to  the  soene^  Postltt  entered  tlv 
evator  of  the  buildings  and  was  taken  to  tbe 
floor  where  the  rooms  of  the  dub  were  sit- 
uated. Shortly  thereafter  tbe  son  observed 
three  mrai  attempted  to  leave  the  building  1^ 
means  ot  a  flre  escape,  one  of  .whom,  B.  L. 
Krlpp,  succeeded  In  readilng  tbe  sidewalk. 
Upon  observing  the  action  of 'the  men  iqion 
the  fire  escape  young  Postler  Informed  tbe 
plaintiff,  wbo  iraa  standing  In  front  of  the 
piemlsea,  that  there  was  trouble  In  the  build- 
ing, and  policed  out  Krlpp  as  a  man  who  bad 
left  tbe  bnUdtng  by  means  <rf  the  flre  escape. 
When  qnestioned  by  i^lntlff  Eripp  Informed 
him  that  some  one  was  trying  to  rob  the 
place  upstairs,  whereupon  he  requested  Krlpp 
to  guard  the  elevator  untU  the  plaintiff  ob- 
tained assistance.  Krlpp  thereupon  asked 
plaintiff  for  his  pistol.  Plaintiff  complied 
wlOi  this  requeat,  and  Immediately  left  for 
assistance.  Returning,  be  learned  from  young 
Postler  In  the  presence  of  Krlpp  that  tbe 
man  atteniptlng  the  robbety  upstairs  was  tbe 
boy's  father.  Krlpp  requested  the  boy  to  go 
upstairs  with  bUn.  This  young  Postler  did, 
and,  upon  meeting  hla  father,  be  asked  blm 
not  to  shoot  and  to  give  bade  the  money 
wbldi  be  had  taken  from  the  ke^r  of  tbe 
gani&  Xbe  father  did  not  answer  his  son, 
but  requested  Krlpp  to  go  to  the  door  of  the 
rooms,  and  then,  acondlng  to  the  testluKmy 
ot  the  boy,  Krlpp  tamed  and  fired  a  diot 
at  the  dder  Postler,  which  was  followed  by 
several  other  shots;  and  when  tbe  smoke  of 
battle  cleared  away  Postler,  the  ddrar,  was 
found  dead.  At  the  time  young  Postler  and 
Krlpp  entered  tbe  elevatw  plaintiff  was  pre5< 
eut,  but  did  not  ascend  with  them  because, 
as  be  explained,  tbe  elevator  (verator  refus- 
ed him  permission  to  do  sa  Howev^,  upon 
plalnUfl's  wrder  Police  Officer  O'Cumell,  wbo 
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had  been  Bammoned  iiy  plaintiff,  ascended  to 
13ie  (ambling  loouia  bj  means  of  tiie  stair- 
way, and  it  was  not  until  he  had  reported 
'Qie  eAder  Postier  dead  that  the  plaintiff  went 
to  the  scene  of  the  robbery  and  killing. 

The  weli^t  of  the  erldotee  In  any  given 
case  Is  never  rightfully  reviewed  npon  cer- 
tiorari; bat,  apart  from  this,  .we  are  satis- 
fled  that  the  circumatancea  above  narrated 
show  something  more  than  a  mere  mistake  of 
judgment  whldi  any  ptdice  officer  Is  likely 
to  make  when  confronted  with  a  sudden  and 
whcdly  unexpected  emergency,  and  therefore 
we  cannot  agree  with  the  contention  of  conn- 
sel  for  plaintiff  that  the  eridoice  did  not 
show  him  to  have  bem  guilty  of  conduct  un- 
becoming an  officer,  nor  warrant  the  extreme 
penalty  of  his  dlunissal. 

[14]  Moreover,  the  flxlng  at  the  penalty 
was  a  matter  within  the  discretion  of  the 
board,  Trtilch,  when  exercised  within  tiie  Ju- 
risdiction conferred  upon  it  by  the  diarter 
of  the  municipally,  will  not  be  disturbed  up- 
on certiorari. 

[II]  tBo  contention  that  the  defendants 
were  without  jurisdiction  to  order  the  dis- 
missal of  the  plaintiff  because  no  penalty 
had<been  iweWoualy  prescribed  for  Uie  viola- 
tion of  the  particular  rule  which  he  was 
diarged  witii  violatl^  Is  eiabwately  argued ; 
but  U  is  fully  and  effectively  answered,  we 
think,  ijf  the  provisions  of  tlie  diarter  and 
the  rules  of  the  board.  Thus,  subdivision  2. 
of  sectlaa  1,  of  diapter  8,  of  the  diarter  pro- 
vides that  the  board  shall  have  power  to 
prescribe  pmalttea  for  the  violatifui  of  any 
ot  the  rules  of  Uie  dciMrtmait;  and  section 
2  of  chapter  T  provides  that : 

"Any  member  of  the  department  sniltr  of  any 
ofFense  or  violation  of  tbc  rules  and  regulatloDs 
■ball  be  llaUe  to  paniabment  by_  reprimancl, -or 
by  &ie  to  be  fixea  by  tbe  commisBioDers,  or  by 
dismissal  fawn  the  department.'* 

Section  46  of  rule  21,  enacted  and  adopted 
for  the  regulation  of  the  department,  pro- 
vides that: 

"Any  CMidu'ct  onbecoming  an  officer,  and  of- 
feiues  against  the  rules  and  regulations  of  the 
department,  shall  subject  the  offender  to  sn&h 

r alty  as  in  tiie  judgment  of  the  board  may 
proper  under  the  law." 

Heading  this  rule  in  conjunction  with  the 
diarter  provisions  above  referred  to,  we  have 
no  doubt  that  under  it  tiie  offense  charged 
against  tbe  plaintiff  might,  in  the  judgment 
ct  the  board,  be  punished  by  r^rimand,  a 
flne,  or  dismissal,  and  It  was  not  neces- 
sary that  a  particular  penally  should  be 
prescribed  for  tbe  violation  of  eadi  sesmrate 
rale  of  the  department,  although  under  the 
diartw  the  board  wbb  given  power  to  do  so; 
nor  was  it  essential  to  the  jurisdiction  of  the 
board  to  inflict  punishment  for  a  violation 
of  the  rules  of  tbe  department  that  it  slwuld 
have  expressly  prescilbed  a  penalty  accord- 
ing to  the  gravity  at  the  (^ense.  Tlie  .wide 
latitude  allowed  to  the  defendants  In  the 
matter  of  fixing  punishment  does  not,  as 
counsel  for  the  plaintiff  in  effect  contend,  op- 


erate to  render  tbe  mle  of  the  board  In  that 
behalf  unjust,  unreasonable,  and  oj^resslve, 
and  therefore  v<fld,  for,  as  was  said  in  the 
case  of  Clen  v.  Board  of  Police  Oommlssion- 
ers,  8  Cal.  App.  174.  84  Paa  672: 

"A  wide  discretion  most  be  lodged  In  the  board 
in  determining  what  conduct  on  the  part  of 
members  of  the  department  is  injariouB  to  the 
effieienc?  of  the  department  •  •  •  If  must 
be  presumed  that  the  board,  In  enforcing  such 
a  rule,  will  act  in  good  faith  for  the  welfare  of 
the  service,  and  not  for  purposes  of  oi^ueasion." 

[18,17]  One  of  the  provisions  of  the  diar- 
ter is  that  no  member  of  the  department  shall 
be  subject  to  punishment  for  any  breadi  of 
duty  or  misconduct  except  after  a  trial  npon 
a  verified  complaint;  and  because  the  com- 
plaint filed  against  the  plnlntUt  In  the  pres- 
ent case  was  verified  before  the  chief  of  po- 
lice, who,  It  is  dalmed.  Is  not^e  of  the  of- 
ficers aitthoilzed  by  law  to  adndniater  oaths. 
It  was  urged  in  the  conrt  below,  and  It  is 
niged  here,  tliat  tlie  board  was  without  jnrls- 
dicUon  to  try  the  plaintiff.  Conceding  that 
the  chi^  of  police  was  not  authorized  to 
take  the  verification  to  the  complaint,  and 
granting  that  an  Improper  verification  is  no 
verification,  and  therefore  a  quasi  jurisdic- 
tional defect,  nevertheless  It  is  a  defect 
which  may  be  waived  by  proceeding,  as  did 
the  plaintiff  In  the  present  case,  to  a  hear- 
ing without  objection.  True,  upon  the  hear- 
ing had  in  Qie  court  below  plaintiff  prodmced 
several  witnesses  who  testified  that,  before 
proceeding  to  trial  upon  the  charge  preferred 
against  htm,  the  plaintiff  by  bis  attorney 
made  the  objection  that  the  complaint  was 
not  properly  verified;  but  as  against  thls'  tes- 
timony it  was  an  admitted  foct  In  the  case 
that  the  record  of  the  proceedings  before  tlie 
board  was  sllrat  on  that  subject;  and  the 
secretary  and  stenographer  of  the  defendants 
both  testified  that  if  such  an  objection  had 
been  made,  they  would  have  heard  It,  and 
both  would  have  noted  It  and  made  It  a  per- 
manent part  of  the  record  of  the  proceedings^ 

Aside  from  the  foct  that  the  court  below 
sbould  not  have  permitted  evidence  from 
without  tbe  record  as  to  a  fsct  which.  If  it 
existed,  should  have  been  made  a  part  of  the 
record,  we  are  satisfied  that  the  evidence 
sustains  the  court's  finding  that  the  plaintiff 
waived  tbe  defect  in  the  Tsrlflcation  by  Ail- 
ing to  object  tbereta 

[It]  The  final  ground  urged  for  tbe  issu- 
ance of  the  wtlt  is  to  be  found  in  the  allega- 
tion of  the  ^alntiff*s  petition,  whldi,  in  ef- 
fect, avers  that  one  of  the  commisslonerB 
who  sat  in  judgment  npoQ  the  plaintiff  bad, 
prior  to  the  latter*s  trial,  expressed  to  a  fel- 
low commissioner  a  determinatifHi  to  'Hireak*' 
tbe  plaintiff  "because  he  was  a  rich  man," 
and  because  of  tiie  fact  that  the  newspapers 
were  condemning  the  commission  for  its  past 
favoraUe  attitude  towards  poUconen  diarg- 
ed  with  violation  of  the  rules  of  the  depart- 
ment Vpoa  the  hoiriiv  had  In  the  court  b«- 
low  this  auction  of  tbe  petition  was  ful- 
ly si^Mnrted  by  uncontradicted  teatUnony, 
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whldi,  upon  tile  wbole,  tesded  Btron^  to 
show  Uiat  the  commissioner  in  questlim  was 
so  fttr  pi«>adioed  against  the  plaintiff  and 
lilB  canae  as  to  Iw  utberlj  dlaqnallfled  to  alt 
In  Judgment  i^n  him.  The  court  below,  ner- 
ertheless,  made  its  finding  to  the  effect  that 
the  commissioner  in  question  was  neither 
prejadioed  nor  disqualified  by  reason  of  his 
expressed  determination  to  "break"  the  plain- 
tiff; and  It  is  now  insisted  that  a  finding  In 
keeping  with  the  evidence  would  have  war- 
ranted and  required  a  Judgment  in  plaintiff's 
favor,  annolling  the  order  of  his  dismissal, 
upon  the  theory  that  he  was  not  accorded 
the  fair  and  Impartial  trial  expressly  guar- 
anteed him  by  the  diarter. 

The  weakness  of  this  contention  Is  to  be 
found  in  the  drcnmstance  that  the  dlsquali- 
flcation  of  the  commissioner  In  question  Is 
not  made  to  appear  upon  the  face  of  the  rec- 
ord of  the  proceedings  sought  to  be  reviewed; 
and,  as  we  have  previously  itolnted  out,  in 
certiorari  the  reviewing  court  la  confined  to 
an  Inspection  of  the  record  assailed  (Boss  t. 
Sup.  Court,  &upra),  and  it  will  not  look  be- 
yond the  record  nor  hear  anything  out  of  It. 
True  the  prejudice  of  the  commissioner  In 
question  was  not  known  to  the  plaintiff  nntil 
a  year  after  his  dismissal,  and  conaeqnently 
could  not  have  been  taken  advantage  of  at 
the  trial  before  the  commission  so  as  to  make 
It  appear  of  record  In  the  proceedings.  Nev* 
ertbeless  the  fiict  remains  that  It  does-  net 
appear  of  record,  and  cannot  be  made  to  ap- 
pear of  record  save  and  ezc^t  b}'  evtdenoa 
outside  of  IL  Therefor^  even  oonoedlng  that 
a  pr^udiced  Judge  participated  in  the  trial 
of  the  plaintiff,  neverthelesa  the  latter*8  rem- 
edy, If  any,-  Is  not  to  be  found  in  certiorari. 
White  T.  Oommoiwealtli,  70  Me.  817,  326; 
Walker  v.  Dlst.  of  G(diimbla,  8  Mmckey  (17 
D.  a)  302. 

The  Judgment  and  order  appealed  from 
are  afflnned. 

We  concur:  BIOHABOS,  J.;  KBRAI- 
OAN,  J. 


HOTTER      EIMSET  at  aL    (No.  8693.) 

(Supreme  Oourt  of  Ocdorado.  Nov.  fi.  1916. 
Rehearing  Denied  Feb.  16,  1917.) 

1.  Watbis  Ann  Wateb  CotrsflEa  ^sslSl— Wa- 
m  RiaHTS— AcQDismoN. 

A  water  right  can  be  acquired  separate  and 
apart  from  the  land. 

2.  Watebs  and  Wateb  Ooubseb  ^3>1S2(6)— 
Wateb  RioBTs—Aoqinamoifr  —  Oovsiauo- 
TioK  OF  Ditch. 

Without  evidence  to  that  effect  It  could  not 
be  aaid  that  a  person  constructing  a  imall  ir- 
rigation ditch,  under  supposed  permisBion  from 
an  Indian  whom  lie  thought  owned  the  land, 
intended  to  acquire  and  attach  to  it  a  water 
right  for  the  benefit  of  a  person  then  unknown 
to  them  and  who  later  took  the  land  from  both 
by  filing  a  homestead  thereon. 

WTSA.  Note. — For  other  cases,  see  Waters  and 
ater  Courses.  Cent.  Dig.  {  166.] 


3.  Appeal  akv  Bkbob  «s91011C^Bbtixw— 

FlKDZNOe  or  OOUBT. 

Where  there  was  a  substantial  conflict  in 
the  evidence  as  to  whether  water  j>rlvllege8  were 

frardiased  from  an  Indian  dalmmg  to  own  the 
and  and  from  one  operating  under  his  permis- 
sion in  constructing  an  irrigation  ditch.  It  was 
the  province  of  the  trial  court  to  detennloe  it, 
and  its  determination  is  binding  upon  the  Su- 
preme Court. 

fEld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  S983-8988.] 

Error  to  District  Court,  La  Plata  County ; 
William  N.  Searcy,  Judge. 

Supplemental  proceeding  by  Martin  Hotter 
against  Ellsha  H.  Klmsey  and  others.  Judg- 
ment tor  def^idanta,  and  plaintiff  brings 
ror.  Judgment  affirmed. 

McCIotfk^  it  Moody,  of  Durango,  for  plain- 
tiff In  error.  SusseU  &  Reese,  of  Dnrango, 
for  defendants  In  error. 

HILL,  J.  This  Is  a  supplemoital  proceed- 
ing for  the  adjudication  <tf  water  rights.  In 
which  the  plaintiff  in  error  contends  that  bis 
diUAi,  known  as  the  "Hay  Oulch  Waste  Wa- 
ter Dltcdi,**  awarded  priwlty  No.  6  on  Hay 
Gnldi  as  of  date  May  1,  190O,  eta.  sboold 
have  Its  award  dated  aa  of  May,  1897,  and 
of  an  earlier  date  than  the  Naranjo  IHtdk 
awarded  priority  Na  4  as  of  date  Jane  10, 
1900,  and  the  White.  Ronz  and  Owen  Dltdi 
awarded  priority  No.  6  as  of  date  October  6. 
1899.  The  contention  is  that  the  Hay  Guicb 
Waste  Water  Dltdi's  priority  should  ante- 
date those  of  the  others,  and  that  In  this  re- 
spect  the  decree  Is  not  sustained  by  the  evi- 
dence. 

There  la  testimony  that  the  Hay  Ouldi 
Waste  Water  Ditch  is  used  in  the  lrrigatl<m 
of  about  160  acres  of  land  In  .what  was  for- 
merly part  of  the  Ute  reservaticHi,  which  was 
op«ied  to  setUement  May  4,  1899.  at  which 
time  Hans  Aspaas  made  homestead  filing  up- 
on tills  land,  and  thereafter  took  possession ; 
that  at  the  time  of  bis  filing  he  found  one 
Manuel  Naranjo  In  possession ;  that  Naranjo 
alone  or  with  a  son  had  leased  it  fr<Mn  a 
Ute  Indian  who  thought  he  was  entitied  to 
It  by  allotment  until  after  the  opening,  when 
It  was  ascertained  he  was  not,  bat  in  lieu 
thereof  it  was  subject  to  filing ;  that  daring 
the  q»1ng  of  1893  the  Naranjos,  who  were 
then  in  possession  under  an  agreement  with 
the  Indian,  constructed  a  small  ditch  ont  of 
this  stream  running  to  this  land  by  which, 
daring  1898  and  1899,  they  irrigated  a  small 
portion  of  It  up  to  about  SO  acres  In  1889, 
whlc^  was  mostiy  In  small  grain ;  that,  after 
Aipaas  filed  In  1899,  he  notified  the  Naranjos- 
to  that  effect,  and  that  he  claimed  the  right 
to  possession,  etc.,  which  was  the  first  In- 
fcormation  they  had  that  the  Indian  was 
without  right;  that,  after  a  conference  con- 
cerning it,  he  (Aspaas)  allowed  the  Naran- 
jos to  remain  on  it  until  they  had  harvest- 
ed their  cnH>;  that  be  paid  Manuel  Nar- 
anjo and  the  Ute  Indian  for  the  improve 
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ments  980  or  $100.  one-balf  to  eadL  HIb 
teatimony  Is  to  the  effect  tbat  this  Includ- 
ed the  water  privileges  secured  by  virtue 
of  the  nmstnictlon  of  this  little  ditdi  and 
the  application  of  the  waters  to  this  land; 
but  this  testimony  Is  flatly  contradicted  by 
the  son,  Joseph  Naranjo,  who  testified  that 
It  did  not  Include  the  water,  and  his  testi- 
mony and  others  is  to  the  effect  that  after 
they  left  this  place,  which  they  had  hoped  to 
die  upon,  they  went  about  a  mile  below  it, 
where  the  father  filed  upon  another  piece 
of  land,  and  during  1900  they  constructed  the 
Naranjo  Ditch  for  the  lands  filed  upon  by  the 
father  and  Irrigated  a  part  of  it  that  year 
from  this  same  stream.  The  testimony  of  Jo- 
seph Naranjo  is  that  they  intended  to  use 
the  same  water  privileges  which  they  had 
theretofore  acquired  and  used  upon  the  upper 
place,  for  this  place,  and  that  they  did  use 
the  water  from  the  same  little  stream  upon 
the  lower  land  in  1900,  and  omtiiiued  so  to 
do  thereafter. 

[1]  The  testimony  discloses  that  thereafter 
Mr.  Aspaas  built  an  additional  ditch  for  his 
land,  locating  a  part  of  it  and  the  headgate 
further  up  the  stream  than  the  one  built  by 
the  Naranjos ;  that  he  thereafter  used  a  part 
of  that  built  by  the  Naranjos  and  that  con- 
structed by  him  for  applying  the  water  to 
the  Irrigation  of  his  land,  but  this  was  after 
the  construction  and  use  of  the  Naranjo  Ditch, 
so  that.  In  order  for  his  priority  to  antedate 
the  Naranjo  Ditch's,  it  Is  necessary  for  him 
to  rely  upon  the  acts  of  the  Naranjos  and 
the  Ute  Indian  in  the  cultivation  and  Irriga- 
tloa  of  his  land  prior  to  the  time  he  had  any 
interest  therein,  and  when  the  interest  theie- 
atbea?  acquired  iry  him  was  hostile  to  thdn. 
This  contention  cannot  prevalL  In  this  Jn- 
rladlctloii  a  wsta  right  can  be  acquired  aep- 
arate  and  apart  from  the  land.  Daom  r. 
CoaJe^,  27  Colo.  56,  69  Faa  TBS;  Ooopor  v. 
Shannon,  86  Colo.  98»  86  Paa  176,  118  Am. 
St  Bep.  96. 

;  [S]  In  the  abaence  of  erldenoe  to  tbat  ef- 
fect, It  cannot  be  said  that,  the  otmstmc- 
tten  of  a  small  ffitdi  and  the  lirigatlon  of 
the  land,  the  Naranjos  (who  were  <q;>erating 
tij  mq>po8ed  permission  tran  a  Ute  Indian 
who  they  thoo^t  owned  the  land)  Intended 
to  acquire  and  attach  to  It  a  water  r^t  for 
the  benefit  of  a  peraoo  then  uakaown  to  tliem 
.who  latn  took  the  land  from  both  by  filing 
a  homestnd  therecm,  eta  Sponael  t.  Sdiaef- 
fer,  158  PacTlS. 

[S]  Counsels'  next  contentioa  is  tbat  the 
water  privileges  thns  acqalred  were  pur- 
teased  from  the  Indian  and  Uannel  Naranjo. 
This  la  baaed  upon  the  testlmmiy  at  Mr.  As- 
paas, bat  who  admits  there  was  no  writing 
and  no  bill  of  sale  erea  tor  the  Improvements 
whidi  he  pardiased.  His  testimony  In  this 
respect  Is  flatly  ctmtradicted  by  the  son,  Joe 
Naranjo.  likewise,  there  Is  tertlmony  tbat 
the  Naranjos  thereafter  used  this  right,  or 


at  least  the  waters  coming  tnm.  the  same 
little  stream  during  the  years  following  upon 
the  land  covered  by  the  father's  filing.  There 
being  a  sobstantlal  conflict  In  the  evidence 
concerning  this  matter,  it  was  the  province  of 
the  trial  court  to  determine  It.  This  It  did 
against  the  contention  of  the  plaintiff  In  er- 
ror, whldi  la  binding  upon  this  court. 

Perceiving  no  prejudicial  wror,  the  Judg- 
ment Is  afllrmed, 

Afflrmed. 

WHITD  and  TELLER,  JJ.,  eoncni!. 


WATTS  et  aL  T,  IUDT7TBAN.  (No.  9021.) 
(Supreme  Court  of  Colorado.  Feb.  6,  ldl7.) 

Wills  «»824(1)— SEmNO  Asidb— Dibbotioit 

or  VXBDICT— Pbofbixtt. 
In  an  action  to  set  aside  a  win,  where  the 
evidence  was  wholly  lusuffident  to  sustain  any 
other  verdict  than  the  one  directed,  the  direc- 
tion is  proper. 

[Ed.  Note.— Fop  other  eases,  see  Wills,  Cent. 
Dig.  I  767.1 

Deimrtment  1.  Brror  to  District  Court, 
City  and  County  of  Denver ;  Charles  C.  But- 
ler, Judge. 

Proceeding  between  Howard  0.  Louthan, 
executor  and  propcment  of  last  will  and  tes* 
toment  of  Ludnda  B.  Pike,  deceased,  and 
othOTS.  There  was  a  Judgment  for  the  for- 
mer, and  the  latter  bring  error.  Afflrmed. 

ToUes  9c  Cobb^,  of  Denver  (A.  Bl  Dunning, 
of  Los  Angeles,  GaL,  <tf  eooiud),  for  plaln^ 
tiffs  In  error.  (X  T.  Mead,  Ot  Denver,  iot  dfr 
fendant  in  error. 

PER  CURIAM.    Action  to  set  aside  the 
wUl  of  Ludnda  B.  Pike,  deceased,  iqwn  the 
ground  of  the  alleged  mental  IncapacUr  of  * 
the  testatrix.  ' 

When  the  evidence  was  all  in,  the  eomt  tih 
stmcted  the  Jury  to  return  a  verdict  uphold* 
ing  the  validity  of  the  will,  and  thereupon 
Judgment  was  entered  accordingly.  The  sole 
question  here  involved  is  whether  the  court 
erred  in  directing  a  verdict  We  have  read 
the  entire  record  and  are  satisfled  that  it  did 
not  The  evidence  is  wholly  Insuffident  to 
sustain  any  other  vradlct  than  the  one  di- 
rected. 

The  application  for  supersedeas  Is  there- 
fore denied,  and  the  judgment  affirmed. 

WHTMAN  T.  JOHNSTON  et  aL    (No.  8741.) 
(Supreme  Court  <rf  Oolorada  Veb-  6, 1017.) 

HtTSBAND  AltD  WOTB  «=»14(7)— OoHTETAKOn— 

Tenancy  in  Couon— Estaik  bt  Brnxas- 

TIBB— "TENANra  ZIT  COIOCOK"— 'TTSNAirTS  I!f 

Entibett." 
Under  the  statute  providing  tbat  the  prop- 
erty which  any  married  woman  may  own  at  the 
time  of  her  marriage,  or  which  snail  come  to 
her  by  descent  devise,  beguest  or  gift,  and  the 
rents,  profits.  Issues,  and  proceeds  therefrom, 
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AbH  be  Iwr  Mde  tnd  Mpatste  propertr  not- 
witbgtandiny  her  marrlase.  and  811811  not  be  sub- 
ject to  the  £aposal  of  her  hoaband  or  liable  for 
his  debts,  the  common-law  role  that  husband 
and  wife  were  in  the  law  one  identit;  and  -^oald 
not  hold  real  estate  as  tenants  in  common,  but 
tliat'  a  conveyance  to  husband  and  wife  created 
an  estate  hj  entireties,  is  abrogated,  and  a  deed 
to  «  husband  and  wife  voitod  m  eadt  an  nndi- 
rided  ime-half  interest  a*  "tenants  In  eonunon," 
and  not  an  estate  aa  "teoants  in  tlie  entirety." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wire,  Oaot  Dig.  1  79. 

For  other  definitions,  siM  Words  and  Phraaea, 
First  and  Second  Series,  Tmants  In  Onnmon; 
Tenant  by  Entirety.] 

Error  to  District  Court,  Boulder  OonntF; 
Nell  F.  Grahain,  Judge; 

Suit  tor  partition  by  IVances  C.  Jc^insttm 
and  anotber  against  Laura  0.  Whyman. 
Judgment  for  plalntUC^  and  defendant  bxlnga 
error.  Affirmed. 

B.  T.  Wells,  of  Denver,  and  H.  K  Bor- 
land, of  Boulder,  for  plaiutiiE  to  error.  Bert 
Martiii,  ot  Denver,  tor  defendants  in  emv. 

OAB&ieUES,  J.  Action  detfendanta  In 
error  as  petitioners,  to  partltlMi  certain  real 
estate  In  tbe  cUy  of  Boulder.  In  August, 
1888,  Brailamln  and  Sarah  Woodbury,  being 
then  buBband  and  wife,  purchased  from  one 
Onlver,  and  by  deed  of  that  date  be  omveyed 
to  them,  tbe  premises  In  Question  without 
any  statement  la  the  deed  as  to  what  their 
tenancy  should  be.  In  October,  1909,  she 
died  leaving  certain  heirs,  and  in  January, 
1910,  he  died  leaving  other  tain.  Both  died 
Intestate.  Be)q;>ondent  answered  claiming 
that  Woodbury  and  his  wife  were  seised  of 
an  estate  as  tenant^  In  entirety,  and  upon 
her  death  that  the  estate  passed  In  entirety 
to  him,  and  upon  his  death  Intestate  descend- 
ed to  his  heirs.  Petitioners  below,  defend- 
ants In  error  here,  claim  that  the  conveyance 
to  Woodbury  and  his  wife  vested  In  each  an 
undivided  one-half  interest  in  the  estate  as 
tenants  In  common;  that  estates  in  entirety 
no  longer  exist  in  Colorado  exc^t  by  ex- 
press words  showing  such  an  Intention.  The 
court  held  with  petitioners'  contention,  sus- 
tained a  demurrer  to  the  answer,  and  parti- 
tioned the  premises  as  prayed.  BeaiKmdent 
brings  the  case  here  for  review. 

The  only  question  Involved  Is  whether  tiie 
deed  from  Culvert  conveyed  separate  estates 
to  Woodbury  and  his  wife  as  t^ants  In  com- 
mcm,  or  whether  they  took  the  estate  by  en- 
tireties. 

.  1.  Under  the  common  law  of  England, 
from  which  estates  by  entireties  sprang,  hus- 
band and  wife  In  1^1  contemplation  cimstl- 
tnted  but  one  person.  They  were  merged  by 
nmrrtage  Into  one  legal  entity  or  personality, 
and  plurality  of  persons  was  not  rec<^7iized. 
The  wife  had  no  legal  existence ;  during  mar- 
riage her  identity  was  Incorporated  In  that 
of  taw  husband,  and  In  the  eye  of  the  law 
tfa^  constituted  but  one  person,  and  he  rep- 
resented the  person.  She  was  Incapable  of 
mafclpg  a  cmtract^  alnoe  they  conaUtuted  but 


one  person,  and,  as  It  to(A  tKVO  to  make  a 
contract,  all  contracts  betweoi  husband  and 
wife  and  all  sales  and  conveyances  between 
them  were  abet^utely  void.  This  unity  of 
person  gave  to  the  husband  substantially  all 
the  property  of  the  wife,  which  he  could 
mortgage,  sell,  or  dispose  of  at  wllL  She 
had  nothing  whatever  to  say  about  It;  it 
was  llaMe  for  tbe  payment  of  his  debts  and 
passed  at  his  death  to  his  estate  E>ren  her 
personal  earnings  belonged  to  him,  and,  U 
she  bought  land  with  aatiti  earnings;  It  was 
bis.  In  short,  at  common  law,  the  wlfe^s 
separate  lndQ)endMit  existence  was  lost ;  she 
could  nelttier  sue  nor  be  sued. 

This  common-law  disability  affecting  the 
property  rights  ot  tbe  wife  has  been  changed 
by  our  statute.  Now,  in  carrying  on  busi- 
ness and  acquiring  and  disposing  of  prop- 
erty, real  and  personal,  during  marriage,  she 
Is  as  distinct  and  Ind^endent  from  her  hus- 
band as  others,  or  as  tiioogh  the  marriage 
relatlm  did  not  exist  Our  statute  provides 
that  tbe  property  which  any  married  wo- 
man may  own  at  the  time  of  her  marriage,  or 
which  shall  come  to  ber  by  descent,  devise, 
bequest,  or  gift,  and  the  rents,  profits,  la* 
sues,  and  proceeds  therefrom,  shall  be  her 
sole  and  separate  property,  notwithstanding 
her  marriage,  and  shall  not  be  subject  to  the 
disposal  of  her  husband  or  liable  for  his 
debts.  She  may  now  carry  on  any  trade  or 
business  In  her  own  name  or  perform  any 
labor  or  services  on  her  stde  and  s^arate 
account,  and  the  earnings  from  her  trade, 
business,  labor,  or  services  are  her  sole  and 
separate  property  and  estate,  which  she  may 
use  or  Invest  In  her  own  name.  She  may 
upon  her  own  account  and  in  ber  own  name 
contract  debts,  execute  promissory  notes, 
bills  of  exchange,  or  other  written  instru- 
ments, and  enter  into  any  contract  or  busi- 
ness the  same  as  If  she  were  sole.  She  may 
bargain  for  and  sell  and  convey  real  and 
personal  pn^ierty  and  enter  Into  any  contract 
in  reference  to  It  with  her  husband  or  oth- 
ers, and  her  husband  Is  not  required  to  unite 
with  her  in  the  execution  of  a  deed.  She 
may  sue  and  be  sued  in  all  matters  the  same 
as  If  she  were  sole,  and  any  Judgment,  or- 
der, or  decree  pronounced  against  her  may 
be  enforced  by  execution  upon  ber  separate 
property. 

This  statute  abrogates  tbe  rule  of  the  com- 
mon law  and  gives  to  tbe  wife  a  separate  and 
distinct  independent  existence  from  that  of 
ber  husband  In  their  rL-1aUve  property  rights. 
The  fiction  of  one  legal  jMrsonallty  no  longer 
exists.  They  now  stand  upon  an  equality  in 
the  acquisition,  ownership,  and  conveyance 
of  property,  and  she  can  now  acquire  and 
convey  real  estate  as  though  the  marriage  re- 
lation did  not  exist. 

Under  the  common  law,  because  husband 
and  wife  were  considered  as  one  person,  they 
could  not  acquire  or  hold  real  property  as 
tenants  In  common,  as  such  a  tenancy  re- 
quires more  than  one  tmanL  A  q«dal  eo- 
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tate  wu  tli0F«fQn  craated,  oorering  oodt^- 
ances  to  hoAond  and  wife,  designated  as  an 
"estate  Dy  entlrettee."  Soch  estates  aje  nQt 
based  nptm  any  IstoitloB  of  die  parties,  bnt 
on  the  oonunoa-law  doctrine  of  the  oneness 
■of  busband  and  wife  and  tbeir  Incapacity  to 
tiUce  by  midetlee  or  separate  estates.  l%on^ 
the  words  were  used  adTisedly  In  the  grant 
for  the  purpose  ot  creatliv  &  tnant^  In 
common,  tbe  Intent  ot  the  parties  could  not 
preTall  against  the  doctrine  of  tbe  common 
law  that  husband  and  wife  were  Incompetent 
to  take  as  tenants  In  comnun.  under  any 
form  of  grant  made  to  them  during  cover- 
ture. This  common-law  rule  cannot  be  rec- 
onciled with  our  statute  which  has  changed 
the  retire  pxapesty  rights  of  husband  and 
wUa  Had  BenJIamhi  and  SaraU  Woodbury  not 
been  husband  and  wife,  it  Is  conceded  they 
would  hare  taken  1^  molrtles  and  been  ten* 
ants  In  conmuw ;  bnt  It  Is  cwtended  that  the 
rule  of  tbB  common  law  constltntlng  them 
tenants  In  entirety  has  not  been  changed  or 
Buqicnded  by  tiie  statute  reqiec^g  tiie  8€^ 
ante  acaulsltlon  and  ownership  of  property 
by  married  wranen.  Bstates  by  entirety  are 
based  upcn  the  marital  r«latlon-^the  unity 
of  hiuOnnd  and  wlf&  At  CMnmon  taw  sub- 
stantially all  the  wife's  property  was  veeted 
in  the  husband  and  they  could  have  no  con- 
flicting or  sq^arate  prt^erty  ri^ta.  Now  the 
statute  secures  to  her,  Independent  from  ber 
husband,  a  distinct  and  s^arate  right  to  ac- 
quire and  cwiTey  any  kind  of  property.  Thla 
is  a  radical  change  In  the  relative  property 
ri^ts  of  husband  and  wife  from  the  com- 
mon law.  Under  the  statute,  the  deed  from 
Oalver  created  the  same  estate  In  tbe  par- 
ties that  It  would  have  done  had  it  been 
made  to  them  before  marriage.  Tbey  took 
the  estate,  not  by  entireties,  bat  by  distinct 
and  several  titles,  and  each  owned  an  undi- 
vided one-half  interest  The  reason  of  the 
common  law  was  founded  on  their  incapacity 
to  take  such  an  eetate.  The  statute  confers 
upon  the  wife  capacity  to  take  and  dispose 
of  real  property  free  from  any  restraint,  and 
the  reason  of  the  common-law  rule  has  ceas- 
ed to  exist  Wells  v.  Caywood,  8  Oolo.  487; 
Robinson's  Appeal,  88  Me.  17,  33  Atl.  662,  30 
L.  R.  A.  331.  61  Am.  St.  R^.  367 ;  Cooper  v. 
Cooper,  76  HL  67;  Mlttel  v.  Kari,  133  HI.  65. 
24  N.  E.  658,  8  L.  R.  A.  665;  Clark  v.  Clark, 
66  N.  H.  106,  110;  Hoffman  v.  Stlgers,  28 
Iowa,  302;  Walthall  v.  Goree,  36  Ala.  728; 
Donegan  v.  Donegan,  103  Ala.  488,  15  South. 
823,  49  Am.  St.  Rep.  53 ;  Whittlesey  v.  Pul- 
ler, 11  Conn.  337;  Meeker  v.  Wright,  76  N. 
Y.  2C2;  WUson  v.  Fleming,  13  Ohio,  68; 
Penn  v.  Cox,  16  Ohio,  30.  See,  also,  dissent- 
ing opinion  of  Chief  Justice  Horton  la  Baker 
V.  Stewart  40  Kan.  454,  10  Faa  904,  2  L.  R. 
A.  434,  10  Am.  St  Bep.  213. 

The  wife  now  has  during  marriage  the 
same  right  to  acquire  and  dispose  of  property 
as  her  husband,  and  the  deed  to  Benjamin 


and  Sarah  Woodbury  vested  On  estats  in 

them  in  the  same  manner  as  it  they  had  not 
been  married.   Tbe  judgment  of  the  lower 
cou^:ls  affirmed. 
Affirmada 

WHITER  0.  3.,  and  SCOTT,  J.,  craicnr. 


CONSOLIDATED  JUCHEM  BITCH  ft  RES- 
EBVOIB  00.  V.  OLD  et  aL   (No.  8764.) 

(Sapreme  Oourt  irf  Colorado^  IVh.  8^  1917.) 

1.  Waivbs  and  Watbr  Ooubses  4s>254— 

'  GoNTBACT— PeBFOEUANOC. 

A  contract  In  wliich  an  Irrigation  company 
contracted  to  famish  water  at  an  amount  per 
inch  stated  in  consideration  of  a  qvdtelaim  deed 
to  a  right  of  way  under  which  the  irrigation 
company  famlBhed  water  for  a  time  and  later 
repudiated  the  contract,  was  an  encuted  eaa> 
tract,  capable  at  being  enforced  in  every  re- 
spect 

W;Eld.  Note.— For  other  cases,  see  Waters  and 
ater  Oonnes,  Cent  Dig.  f  811.] 

2.  Watobs  and  Watsb  Coubbes  «=»254  — 
Gbant  or  Wateb  Biohtb— Oontetanob. 

Wlwre  the  owner  of  land  coatracted  with  an 
Irrigation  company  to  quitclaim  to  them  a  right 
of  way  in  conaderation  of  their  pnmiise  to  fur- 
niflh  a  stated  amount  of  water  at  a  stated  iwlc^ 
his  rights  mider  the  contiaet  passed  with  tiw 
land  on  conveyance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonraea,  Cent.  IMg.  |  811.] 

3.  Specific  Pebfobhance  «=3Wi— iBnOAixOH 

CoNTBACT— RiOHT  of  ACTION. 
Where  the  grantee  In  a  deed  took  with  the 
land  the  right  to  a  certain  number  of  inches  of 
water  each  Mason  under  a  contract  between  his 
grantor  and  a  ditch  company,  the  grantee  may 
maintain  a  suit  in  equity  agunat  the  ditch  com- 
pany to  enforce  the  rights  secured  under  such 
contract 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per' 
formance,  Cent  Dig.  S  196.] 

4.  Specific  Pbbfobuahoi  iS=^117— Issuns— 
Laches. 

In  an  action  against  a  dlttA  company  to 
compel  performance  of  a  contract  to  furnish 
water,  defendant  under  a  general  denial  was  not 
entitled  to  have  eith«-  the  questioD  of  want  at 
consideration  or  laches  considered,  as  laches 
must  be  presented  by  answer,  and  cannot  h% 
iret  by  demurrer  or  motion. 

[Sd.  Note.— For  other  cases,  see  Spedflo  Per- 
formance, CenL  Dig.  Si  377-881.] 

6.  Pleadino  4a>858(2)— Aiibhi»ibh^^4ACH< 

In  a  suit  seeking  perfonnance  of  a  coutmct 
vith  a  ditch  company  to  furnish  water,  where 
the  defendants  were  In  possession  of  Informa- 
tion sought  to  be  set  up  in  an  amended  answer 
filed  seven  years  subsequent  to  the  filing  of  the 
answer,  the  amendment  will  not  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  {  766.] 

6.  Specific  Pebfobmanck  ^>105(3)— Inch- 
es. 

Where  plaintiffs  and  thrir  grantor  had  been 

continuously  asserting  their  claim  under  a  con- 
tract with  an  irrigation  company  to  furnish  wa- 
ter, and  there  was  a  constant  effort  to  secure 
an  adjustment,  dday  in  Institating  suit  did  not 
constltote  laches. 

[Ed.  Note.— For  other  specific  Per- 

formance, CcDt.  Dig.  !S  327-341.] 
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■7.  CtoK-nUcw' «B»68— Coii'onJERmoir  — Smv" 

TUCUKNT. 

Where  a  oootract  between  owner  of  land 
and  an  irriftaUon  compajiy  for  the  grant  of  a 
right  of  way  and  funushmg  of  wato*.  the  set- 
tlonmt  of  a  looK  and  continued  controTersr 
between  the  partfee  who  acted  in  food  laith, 
such  settlement  constituted  sufficient  consider- 
ation. 

[Ed.  Note.— For  other  aan,  see  Contracts. 
Oent  I>i8.  H  S28-880.] 

Error  to  IMstrict  Goor^  JefTenon  County; 
Cbarles  Cavender.  Judge. 

Snlt  for  Injanctlon  by  Ellen  H.  CM  and 
others  against  the  Consolidated  Juchem 
IHtdi  ft  Reserriflr  Company  ^nbstltvted  for 
tbe  JncAem  Extension  Ditch  &  Reservoir 
Company).  Judgment  for  the  plalntlfEs,  and 
defendant  brings  error.  Affirmed. 

J.  W.  Barnes,  of  Golden,  for  plalntUt  in  er- 
ror. Edwin  H.  Parte,  of  Denver,  for  detbnd- 
ants  in  error. 

SCOTT,  J.  This  Is  an  action  by  the  de- 
fendants In  error,  plaintiffs  b^ow,  for  man- 
datory inionctive  r^ef  nnder  a  contract  by 
and  between  Evan  B.  Reno,  grantor  of  Rob- 
ert O.  Old,  deceased,  whose  heirs  are  the 
defendants  in  error,  and  the  Juchem  Exten- 
sion Ditch  ft  Reaervolr  Company,  original  de- 
fendant below,  and  for  which  the  plaintiff  In 
error  -was  substituted  as  party  defendant 
pending  proceedings  in  the  trial  court  This 
contract  was  as  follows: 
"State  of  Colorado,  County  of  Anpahoe,  April 

"This  acreement  entered  Into  this  day  by  and 
between  the  Juchem  Bztenaiou  Di^  ft  Beeer- 
vQiT  Company,  party  of  the  first  part,  and  Evan 
E.  Beno,  partv  of  the  second  part,  to  wit :  For 
and  In  consiawation  of  35  inches  of  water, 
which  party  of  the  first  part  agrees  to  d^ver 
to  party  of  the  secimd  part  on  the  west  one-halE 
(H)  of  the  southeast  quarter  of  section  9,  town- 
ship 3  south,  range  ^  west,  county  of  Jefferson, 
at  such  place  or  places,  but  not  to  exceed  two 
boxes,  as  mi^bt  be  agreed  upon  between  both 
pu^es  to  this  agreement,  party  of  the  second 
part  agrees  to  execute  ana  dc^ver  to  the  party 
of  the  first  pait  a  quitclaim  deed,  qoltdaim- 
ing  unto  ssid  party  all  claims  d  any  nature 
whatsoever  which  be  may  hold  against  parties 
of  the  first  part,  as  well  as  the  right  of  way  now 
being  used  by  the  company,  16  ft  Party  of  the 
second  part  farther  agree  with  first  party  to 
pay  to  said  first  party  the  sum  of  $2.00  per  inch 
for  water  and  to  prorate  in  all  cases  with  the 
members  of  the  company  as  provided  by  the  by- 
laws. ThB  Jvchem  Extennon  Ditch  ft  Reservoir 
Co.,  tv  Its  Officers,  Clias.  Edwr,  Preeddent, 
James  Stickle,  Secretary,  A.  S.  Long,  Treasur- 
er.  Evan  E.  Reno.*' 

The  complaint  alleged  In  substance  the 
ownersb^  by  plaintiffs  of  Uie  lands  described 
In  tbe  contract,  at  the  time  of  tbe  executioQ 
of  that  Instmm^t,  and  long  prior  thereto, 
by  the  said  Reno;  a  conveyance  of  said  prem- 
ises with  the  water  rights,  nnder  said  con- 
tract to  Robert  O.  Old ;  the  ownership  there- 
of by  said  Old  at  tbe  time  of  his  death,  and 
that  plaintiffs  are  the  sole  heirs  and  legatees 
of  said  Old ;  that  the  said  Juchem  Extension 
Ditch  ft  Reservoir  Company,  In  the  year 


1887,  withottt  right'  and  wrongfully'  entered 
upon  said  lands  and  constmcted  an  Irriga- 
tion ditch  over  and  across  the  southern  por- 
tion of  said  lands,  and  proceeded  to  use  the 
same  as  an  extension  of  Its  Irrigation  ditch ; 
that  a  controversy  thus  arose  between  the 
said  Beno  and  the  said  ditch  company,  which 
ctmtlnned  until  1892,  when  the  same  was  ad- 
justed and  settled  by  the  execution  of  tbe 
said  contract. 

It  was  further  alleged  that  said  lands  are 
Improved  agricultural  lands  and  without  val- 
ue for  agricultural  purposes,  without  the 
right  to  use  the  water  stipulated  In  the  con- 
tract; that  said  ditch  so  remains  and  is  In 
use  across  said  premises;  willingness  upon 
the  part  of  the  plaintiffs  to  pay  the  agreed 
price  for  the  delivery  of  water;  that  there 
is  no  other  source  of  water  supply  for  said 
Ibnd,  and  that  plaintiffs  are  now  and  have 
at  all  times  been  wllltog  to  comply  with 
their  obligations  under  the  said  agreement 

The  prayer  of  the  OHnplalnt  was  as  fol- 
lows: 

"Wherefoxe,  plaintifCs  pray  judgmntt  that  the 
defendant  be  compelled,  by  order  of  this  court, 
to  turn  out  annually  to  the  plaintiffs,  for  use 
uwm  the  said  west  half  of  the  southeast  quarter 
of  section  9,  township  3  south  (J  range  69  west, 
in  Jefferson  county.  Colorado,  thirty-five  inches 
of  water,  upon  the  payment,  to  wit,  of  the  sum 
of  seventy  dollars,  nut  a  peremptory  order 
be  entered  against  the  defendant,  either  by  way 
of  mandamus  or  mandatory  injunction,  requiring 
the  said  defendant  to  specincally  perform  tbe 
said  contract.  For  two  thousand  w^rs  dam*- 
ages,  for  costs  of  this  action,  and  for  such  other 
and  furtlwT  relief  as  to  the  court  shall  seem  meet 
and  proper  in  the  piemlses.'* 

The  answer  was  a  general  denial  ot  the 
allegations  of  the  complaint  The  court 
found  q;)eclflcaUy  as  to  all  matten  of  fact  In 
favor  of  tbe  plalntUb,  and  It  was  ordered: 

"That  the  plaintiff  are  hereby  required  to 
execute  and  deliver  to  the  clerk  of  this  court  a 
deed,  conveying  to  the  defendant  a  right  of 
way  for  Its  said  ditch,'  sixteen  (1(9  «et  in 
width,  being  eight  (8)  feet  each  way  from  the 
center  of  said  ditch,  over  and  across  the  south 
end  of  the  west  half  (W. 
quarter  (8 
ship  three 

in  Jefferson  county,  state  of  Ct^rado,  being  the 
strip  of  land  now,  and  for  the  past  twenty 
years,  occupied  by  said  ditch. 

"And  it  is  fnruier  ordered,  adjudged  and  de- 
OTeed  that  the  defendant  be  and  it  is  hereby  re- 
quired to  deliver  to  the  plaintiffs  and  Uisir 
grantees,  or  their  h^rs  or  assigns,  thirty-five 
^5)  inches  of  water  every  year,  during  the  ir- 
rigation 8ea8<H),  or  so  mocb  thereof  as  may  be 
necessary  to  imgate  said  eighty  (80)  acres  of 
land,  for  which  the  plaintifFs  shall  pay  to  the 
defendant  the  sum  of  two  dollars  ($2)  per  inch 
per  annum;  that  the  water  shall  be  deUvered 
friHQ  said  ditch  of  the  defendant  company  in 
not  to  exceed  two  (2)  boxes,  upon  the  righty 
(80)  acres  of  land,  at  points  to  be  selected  by 
the  plaintiffs;  and  in  case  of  shortage  of  wa- 
ter, the  right  of  the  plaintiffs  to  water  fr^m 
said  ditch  shall  be  the  same,  and  are  hereby 
declared  to  be  the  some,  with  respect  to  the 
prorating  and  division  of  water,  as  the  right  of 
a  stockholder  In  said  ditch  as  defined  by  the 
article  of  Incorporatian,  by-laws,  and  rules  and 
regulations  of  the  Juchem  Extenaon  Ditch  & 


•I  saia  alien,  over  ana  across  tne  soutn 
the  west  half  (W.  ^)  of  the  southeast 
(S.  B.  %1  ai  aecOoD  (9)  nine,  town- 
ee iff)  south,  range  dxty-nioe  (69)  west, 
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BcMTToIr  Oompany,  to  obaam  ud  eaxty  out 
th«  tenni  of  this  deeree." 

The  court  made  certain  flndlngB  of  faet, 
wblcih  seem  liiq>(wtaiit  to  recite,  as  follows: 

"The  court  further  finds  that  the  water  under 
the  above  contract  w&a  used  upon  the  land  in 
the  year  1895.  and  was  paid  for  at  the  rate  of 
two  dollars  {92)  per  indi ;  that  A.  B.  CMe,  who 
IB  the  present  secretary  of  the  defendant  com- 
pany, and  has  been  each  secretary  since  1901, 
was  a'  tenant  of  the  grantee  of  said  Ehran  E. 
Reno,  to  wit,  Robert  O.  Old,  and  was  asserting: 
at  that  time  that  this  contract  was  in  existence, 
and  was  entitled  to  the  water;  that  the  sec- 
retary of  the  company,  in  1806,  conceded  the 
right  of  the  owners  oi  this  eighty  acres  to  the 
water,  and  water  was  turned  in  upon  the  land, 
and  a  Ull  was  rendered  the  company  to  the 
owners  of  the  land,  and  they  paid  therefor;  that 
since  said  time  there  has  been  constant  contro- 
versy with  reference  to  this  contract,  the  same 
behiK  denied  by  the  eonqwny  both  TsrbaUy  and 
In  their  pleadings;  that  in  1906  a  formal  de- 
mand was  again  made  upon  the  ditch  company 
for  this  water,  and  a  tender  made  of  ^.00  per 
inch  vhich  was  refused,  whereap<m  this  suit 
was  bcom^t.  •  •  • 

'"On  court  further  finds  that  under  flw  dr- 
cumstances  of  this  case,  the  defendant  having 
at  all  times  wlice  ISSO  denied  the  existence,  or 
the  liability  of  the  defendant,  under  any  such 
contract,  it  was  not  incamboit  upon  tiie  plain- 
tlffs  to  tender  to  the  defendant  a  deed  for  a 
right  of  way  across  the  property,  and  for  the 
farther  reason  that  the  puiintifFs  never  were  in 
possession  of  a  copy  of  the  contract;  and  the 
court  finds  that  the  said  plaintiffs  were  not,  un- 
der the  circumstances  of  this  case,  required  to 
make  a  tender  of  deed  to  the  defendant  until 
the  terms  of  said  contract  should  be  declared, 
and  for  the  further  reason  that  upon  the  trial 
lit  the  case  a  press  copy  of  the  contract  was 
invdnced,  whidi  had  been  lost  for  some  twenty 
(20)  years  theretofore,  and  was  identified  by 
the  main  officer  of  the  company— the  president 
— who  executed  it,  as  being  a  press  copy  of  the 
original  contract  executed  on  behalf  of  the  com- 
pany, and  now  for  the  first  time  are  the  plain- 
tiffs apprlaed  of  the  «act  terms  of  the  contract 
and  what  they  an  required  to  do." 

The  omtentlon  of  the  plaintiff  In  error  Is 
that  spedflc  performance  ct  the  contract 
maj  not  be  enforced  tot  the  reasons:  (a) 
Because  of  the  laches  at  the  plalntiffii,  and 
(b)  want  oC  consldantfcm. 

[1]  The  ptupose  of  the  a^lon  was  to  en- 
fwce  the  omtract,  and  wbetbor  tills  he  done 
1^  a  decree  of  spedflc  performance  or  by 
some  other  form  at  eQnltaUe  relief  Is  en- 
tirely ImmaterlaL  Indeed,  in  this  case  the 
court  Issued  a  mandatory  Injunction  com- 
manding the  plaintiff  In  emw  to  obserre  the 
terms  of  the  decree  based  iq>on  his  findings 
of  text.  The  ctntnirt  was  an  executed  con- 
tract, and  capable  In  every  respect  ot  being 
enforced.  IMckson  t.  09  Cola  588,  lU 
Fac.  441. 

It  sppeean  that  ftm  defendant  in  errmr 
succeeded  to  all  the  rlglits  and  Interests  of 
the  original  deflmdant,  the  Jncbem  IDxten- 
sl<Hi  Ditch  4e  Reserved  Oompany,  by  reas<m 
of  a  consolidation  of  these  interests,  and  that 
It  was  substituted  for  such  company  as  party 
defendant,  upon  Its  own  motion. 

[2]  nie  Tlgbt  of  Reno  under  the  contract 
was  for  the  benefit  ot  the  land,  and  under 
the  terms  ot  tbe  omTeyance  to  Old*  as  well 


as  under  tha  rula  at  Ada  oourt,  It  passed 
with  the  land.  King  t.  Adotoyd,  28  Cola 
488,  60  Fac.  906. 

HI  The  owners  of  the  land  In  sudi  case 
may  maintain  a  suit  In  equity  against  the 
ditch  company  to  enforce  their  rli^ts  secured 
under  a  contract  Starblrd  Jacobs*  46 
Colo.  SOT,  106  Paa  872. 

[4]  The  plea  of  the  defendant  was  a  gso- 
eral  denial,  and  under  it  was  not  entitled 
to  have  dther  tiie  question  <a  want  of 
consideration  or  laches  considered.  Ladies 
must  be  presented  answer,  and  cannot  be 
met  by  demurrer  or  motion,  and  this  In  or- 
der that  the  plaintiff  may  haTe  an  opportuni- 
ty to  e^laln  away  such  laches.  Blakely  t. 
Ft  I^on  Canal  Co.,  SI  Colo.  224,  73  Pac.  24a 

[I]  It  Is  urged  that  the  court  erred  in 
onermllng  the  appUcatlon  of  defendant  to 
file  an  amended  answer.  The  answer  in  this 
case  was  filed  an  the  2Sth  day  of  January, 
1914,  or  neariy  serai  years  snbseanent  to 
the  filing  of  the  answer.  It  was  said  by  this 
court  in  Rlchner  t.  Plateau  Co.,  44  Colo.  802, 
98  Pac;  178: 

"The  matter  of  pentdtttng  tbe  answer  to  be 
amended  rested  within  the  sound  discretion  of 
tbe  court  to  whom  the  api^cation  was  made, 
and  in  view  of  the  fact  that  the  complaint  had 
been  filed  in  Februair,  1902,  and  the  answer 
filed  In  September,  1903,  more  than  a  year  and 
a  halt  after  the  filing  of  the  oraiqilatnt  and 
about  six  months  before  the  cause  came  on  for 
trial,  and  that  the  granting  of  the  application 
would  have  made  an  entirely  different  issue 
from  that  which  the  plaintiir  had  presented  in 
its  testimony,  and  one  which  it  was  not  then 
prepared  to  meet,  tbe  court  commuted  no  emw. 
m  overruling  the  application." 

It  Is  likewise  plain  from  the  testimony  in 
the  case  that  the  plaintiff  in  error  was  folly 
advised  as  to  the  existence  of  sudi  contract 
long  prior  to  the  attempt  to  amend.  Tt»  com- 
plaint not  only  pleaded  the  existence  <^  such 
contract  and  rdianoe  thereon,  but  Its  date 
and  Its  possession  by  the  dltdi  company  ex- 
ecuting It,  together  with  demand  for  its  pies- 
entatlon,  but  all  the  officers  of  that  company 
at  ttie  time  of  the  eceeutlon  of  the  agreement 
testified  as  to  the  fact  of  the  agreement  Ur. 
Lang,  one  <tf  such  officers,  testis  that  be 
advised  counsel  for  plaintiff  in  emn  before 
the  brlnglns  of  tbis  suit  as  to  such  agree- 
ment 

It  has  lieen  ruled  hy  tlds  court  that  when 
the  Information  sought  to  be  set  iw  in  an 
amended  answer  was  known  to  the  pleaders 
at  the  time  of  filing  his  original  answer, 
the  am«idment  will  not  be  allowed.  Sun  In- 
surance Office  H^derer,  44  Cola  2^  99 
Pac.  38;  Bransford  v.  Morwidi  Union  Ins. 
Ca,  21  Colo.  34,  39  Pac;  419, 

in  Btit  the  record  In  this  ease  does  not 
disclose  ladies.  If  by  laches  counsel  refer  to 
delay  In  forcing  ttie  Issue  to  trial,  then  It 
apt)ear8  that  both  parties  are  at  least  eqaal- 
ly  responsible.  If  we  are  to  understand  that 
by  laches  Is  Intended  the  delay  in  instituting 
the  suit,  then  it  appears  plainly  that  the 
plfllnUffa  and  their  grantors  were  oontlno- 
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oaOy  asserting  their  claim,  and  that  there 
was  conatant  effort  to  seen  re  an  adjnatment 
This  does  not  constitute  laches. 

17}  Ukewlse  the  record  dLacloses  a  suffi- 
cient consideration.  It  is  clear  xuider  the 
testimony  that  the  contract  was  the  settle- 
ment of  a  lone  and  continued  controrersy. 
The  parties  seem  to  have  acted  in  i>er£ect 
good  faith  in  making  sncfa  settlement,  and 
■  the  law  faTotB  such  settlements.  This  oon- 
Btltates  a  sufficient  consideration.  Daly  t. 
Busk  Tunnel  Co.,  129  Fed.  613,  64  C.  C.  A. 
ST;  Swem  v.  Oreen.  9  Colo.  358,  12  Pac  202; 
Coffee  V.  Bmigh,  15  Golo.  184,  26  Pac.  83. 

n&dtbg  no  substantial  error  In  the  record, 
the  Judgment  la  affirmed. 

WHITBY  a  J.,  and  GABBIODES,  J.,  con- 
cur. 


WILLUM8  T.  OOOSB  LAKS  YALLOY  IRB. 

CO. 

(Supreme  Court  of  Oregon.  Feb.  20,  1917.) 

1.  TsESPAss  «svlO-^nin  Upof  Luto-Di- 
vsnsES. 

The  inclosed  land  of  any  person  Is  his  king-- 
opm,  and  cannot  be  inraded  by  a  stranger^ 
the  title  except  in  case  of  neeesai^,  sach  as  to 
escape  bodily  injoiy  or  to  obtain  tfaezcfrom 
personal  property  foond  theraon  withoot  the 
owner  b  privity  or  fault,  or,  in  K»ne  cases,  to 
aToid  an  obsta^  rendering  the  hlghwiqr  im- 
pasaable  or  in  tiie  ezerdse  of  a  right  of  entry  to 
make  preliminary  aarreys. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  8, 12,] 

2.  Ehnnsnr  Dokaiv  *=»279a)  —  Takiho 
Without  Authority— Li ab  rLrrr  fob  Trxs- 
PA88  ni  Addition  to  Cohfensation. 

Conatittltion,  art  1,  {  18,  declares  tiiat  pri- 
vate property  shall  not  be  taken  for  public  use 
without  compensation  first  assessed  and  tender- 
ed, and  that  no  person's  property  shall  be  taken 
by  any  corporation  under  authority  of  law  with- 
out compuisation  being  first  secured  as  pro- 
vided. An  Irrigation  company  without  authority 
invaded  the  land  of  plaintiff  and  constructed  its 
ditch  theremi.  In  an  action  for  damages  for 
the  trespass,  the  company  set  up  its  r^t  to 
condemn  and  sought  to  defend  by  condemnatiod 
in  the  trespass  suit  Beld,  that  while  it  is  Ui« 
gnieral  pcdicr  of  the  law  to  settle,  if  possible, 
la  a  single  salt,  aU  conflicttog  claims  of  adveiaa 
parties,  moh  detensp  ms  not  allowal^ 

[Bd.  Note.— For  other  cases,  see  Xkniaant  Do- 
main, Cnt  Dig.  H  77S,  781.} 

S.  Action  «=3>32— Ikjdbt  to  BmnszoH  — 
Bbmeot  or  Landmbd. 
Where  defendant,  trespassing  on  plaintUFs 
land,  committed  a  depredation  Injuring  the  re- 
version, plaintiff's  action  for  damages,  the  facts 
being  pleaded,  cannot  be  defeated  on  the  ground 
that  plaintiff  was  not  the  real  party  in  interest 
because*  the  land  was  rented,  it  appearing  Uiat 
the  tenant's  possessory  right  was  but  Uttie  in- 
jured, for  L  O.  L.  S  1,  having  abolished  the  dis- 
tinction between  actions  at  law,  and  while 
plaintiff  could  not  have  maintained  trespass 
qnare  clansum  fregit,  not  being  mtitled  to  pos- 
session, he  could,  at  commM  law,  ham  recovered 
for  injury  to  the  reversion. 

.  NotOi^For  other  case%  aee  Acttni,  Gent 
H  257-261,  316.]  ^ 


4  Landlobd  aitd  Tkhaht  «s»56(3)— Inni- 
BiEs  TO  Kevsbbion— Aonon  roe  Dauaoks. 
While  the  tenant  of  demised  lands  is  the 
only  one  entitled  to  recover  tar  an  Interference 
wiui  the  possession,  the  landlord  may,  where  a 
trespasser  constructed  an  irrigation  ditdi  across 
his  land  (Aangine  its  physlail  aspect  and  in< 
juring  the  revennon,  recover  damageii  therefor. 

[Eld.  Note.— For  other  eases,  see  Landlord  and 
Tenant  Gent  Dig.  H  143,  145-149.] 

&  InUTDLOBD  TBHAKT  <S956<3)— Inju- 

BDB  TO  SBTSBaiOM— EXEHPI^T  DaUAQKB. 

Where  defendant,  without  authority,  en- 
tered upon  plalntitTs  land  and  constructed  an 
irrigation  ditch,  but  there  was  no  indignity  to 
plaintiff's  tenant,  plaintiff  himself  being  witii- 
out  jurisdiction,  exemplary  damages  cannot  ba 
allowed ;  such  damages  being  ^onable  in  an  ac- 
tion for  trespass  upon  real  property  only  when 
the  act  complained  of  is  aggravated  some 
indignity  to  the  person  in  possession. 

[Sd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  143,  146-149.] 
6.  Bunranr  DovAm  <b>279(1)— XJnaukhobzz- 

XD  TAKIRa— DlITRSBB. 

It  is  no  defense  to  an  action  for  damages 
for  trespass  upon  land  by  an  irrigation  company 
having  the  rU^t  of  eminent  domain  that  the 
company  desired  to  complete  tibe  ditch  so  as  to 
be  able  to  famish  water  for  the  ensuing  year. 

TEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  77S,  781.3 

In  Banc.  Appeal  from  Circuit  Oourt,  lAke 
County;  Bernard  Daly,  Judge. 

4ction  by  F.  U  WUllains  against  the  GtoOM 
Lake  Valley  Irrigation  Company,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  detoid- 
ant  appeals.   Reversed  and  remanded. 

This  ia  an  action  to  recover  actual  and  ex- 
emplary damages  alleged  to  have  been  sus- 
tained by  the  construction  of  a  ditch  across 
the  plaintiff's  land  without  securing  his  coo- 
sent  or  condemning  a  right  of  way  for  the 
conduit  From  a  judgmoit  for  idaintlfl  in 
the  Bum  et  9C00,  the  deCteidaut  appeals. 

W.  Lair  Thompson  and  Arthur  D.  Bay, 
botii  of  Lakevlew,  for  appellant  Thomas  8. 
X^rr^  of  Lakevlew  (Batchelder  ft  Combd,  of 
Lakevlew,  on  the  brief),  for  reBpondent 

FEB  COBIAM.  [1,  XlltU  contended  that 
an  error  was  committed  in  striking  from  the 
answer  aTerments  showing  the  defendant's 
zigU;  to  appropriate  ttie  land  ocaqded  by  the 
ditch,  and  in  not  permitting  the  jury  to  de- 
termine the  compensation  to  be  paid  for  the 
easonent  required.  The  part  of  the  answer 
thus  eliminated  stated  all  the  facts  necessary 
to  be  alleged  In  a  complaint  In  an  action  tor 
condemnation.  The  question  to  be  considered 
is  whether  sudi  a  defense  Is  proper  in  an 
action  of  this  kind.  If  the  entry  iipon  the 
plaintiff's  premises  had  been  made  pursuant 
to  his  license,  or  if  aa  honest  mistake  had 
been  made  by  the  defendant  as  to  the  reputed 
owner  of  the  land  with  whom  it  settled  and 
to  whom  It  paid  a  reasonable  compensation 
so  as  to  justly  the  trespass,  the  compensa- 
tion to  be  paid  for  the  real  property  taken 
and  the  damages  sustained  by  the  entry 
might  have  been  determined  In  the  same  suit 
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or  actton.  O.  R.  &  N.  Oo.  t.  Sfosler,  14  Or. 
519,  13  Pac.  300,  58  Am.  Rep.  321;  Larsen  r. 
O.  R.  &  N.  Co.,  19  Or.  240,  23  Pac.  974;  O. 
R.  &  N.  Co.  V.  McDonald,  58  Or.  228, 112  Pac. 
413,  32  L.  R  A.  (N.  S.)  117,  note.  The  IndoB- 
ed  laud  of  any  person  Is  his  kingdom,  which 
realm,  without  his  consent,  cannot  l^ally  be 
Invaded  by  a  stranger  to  the  title,  except  In 
case  of  necessity,  such  as  t9  escape  bodUy 
Injuiy  or  to  obtain  from  the  premises  person- 
al property  found  thereon  without  Its  owner's 
privity  or  fault ;  or,  In  some  states,  to  arold 
an  obstacle  which  renders  the  highway  Im- 
passable, or  when  the  right  of  entry  is  given 
by  statute  to  make  preliminary  surveys,  and 
In  such  instances  the  entry  must  be  made 
with  the  least  possible  Injury  and  conducted 
for  only  a  reasonable  time.  Lewis,  Em.  Do- 
main ^d  Ed.)  S  228.  The  organic  law  de- 
clares that: 

"Prlvat*  property  ihaU  not  be  takm  tormh- 
lie  Qsa;  *  •  *  nor  except  in  case  ox  the 
state*  without  such  eompensatioo  first  assessed 
and  tendered."   Coost  Or.  art.  1,  S  18. 

"No  person's  property  shall  be  taken  by  any 
coxporatlon,  under  auUiority  of  law,  without 
compensation  being  first  made  or  secured  in 
sndi  manner  as  may  be  preatribed  1^  law."  Id. 
art  11,  14. 

In  Republican  Tallay  B.  Oo.  t.  Fink.  18 
Neb.  82,  86,  24  N.  W.  43d,  441.  Mr.  Justice 
Maxw^,  discussing  a  somewhat  similar  pro- 
vision, remarks: 

"CcniBtitatioDal  gnaranties  of  the  rights  of 
property  would  be  of  very  little  value  if  a  cor- 
poration could  seize  the  property  of  an  individ- 
ual and  say  to  the  owner,  if  you  want  compensa- 
tion for  uiis  proper^  institute  woceedings  to 
condemn  it.  and  after  we  tfalnk  the  proper 
amount  is  awarded  we  will  pay  yon.** 

If  a  corporation  authorized  to  appn^ilate 
land  coold  take  possession  of  the  part  desired 
without  license  or  condemnation,  and  when 
sued  by  the  owner  for  the  damages  thus  In- 
flicted be  permitted  to  have  determined  in 
the  same  action  the  reasonable  compensation 
of  the  property  unlawfully  entered  upon, 
such  a  course  might  induce  a  violation  of  the 
constitutional  guaranty,  and  thereby  defeat 
the  owner's  relative  right  to  exclude  others 
from  the  possession  and  enjoyment  of  his 
premises.  Though  It  is  the  general  policy  of 
the  law  to  settle,  if  possible,  In  a  single  suit 
or  action  all  accrued  conflicting  claims  of  the 
adverse  parties,  that  rule  ought  not  to  obtain 
In  such  an  action  as  Is  here  Involved.  No 
error  was  committed  In  striking  from  the  an- 
swer the  separate  defense  that  was  Inters 
posed. 

[3]  It  Is  maintained  that  an  error  was  com- 
mitted In  denying  a  motion  for  a  judgment  of 
nonsuit  when  the  cause  was  submitted.  The 
testimony  discloses  that  though  a  part,  of  the 
plalntitTs  land  had  been  plowed,  none  of  It 
was  cultivated  during  the  year  the  ditch  was 
constructed;  that  the  plaintiff  was  a  non- 
resident and  had  leased  the  premises  for 
grazing  purposes  to  a  tenant  who,  in  consid- 
eration of  the  demise,  agreed  to  care  for  a 
bam  on  the  reel  property.   Based  on  these 


facta  it  is  argued  by  the  defoidant's  counsel 
that  the  alleged  injury  for  which  damages 
were  undertaken  to  be  recovered  resulted  to 
the  tenant;  and  sudi  being  the  case  the  Judg- 
ment of  nonsuit  should  have  been  granted 
for  the  reason  that  the  landlord  was  not  the 
real  party.  A  clause  of  our  Code  reads: 

"The  distinction  heretofore  existing  between 
forms  of  actioDS  at  law  is  abolished  and  here- 
after there  shall  be  but  one  form  of  action  at 
law,  for  the  enforcement  of  private  rights  or 
the  redress  of  private  wrongs.*'^  L,  O.  L.  {  1. 

In  Brown  v.  Bridges,  31  Iowa,  138, 14S,  Mr. 
Justice  Day,  In  referring  to  a  similar  statute 
as  appUed  to  a  case  Involving  factd  almost 
Identical  with  those  now  presented  for  con- 
sideration, obeerves: 

"At  common  law,  poasestitHi  in  fact  of  the 
real  property  to  which  the  injary  was  done  was 
necessary  in  order  to  entitle  a  parfjy  to  maintain 
an  action  of  trespass  qua  re  clausum  frerit 
Wickham  v.  Freeman,  12  Johns.  [N.  YJ  183; 
Stuyresant  v.  Tompliina,  9  Johns.  VS.  Y.I  61 ; 
OampbeU  v.  Arnold,  1  Johns.  [N.  Y.]  011.  A 
landlord  could  not  maintain  an  action  of  tres- 
pass for  an  injury  to  land  while  his  tenant  was 
in  the  actual  poosead<m  of  the  premises.  The 
landlord  or  reversioner,  however,  could  maintain 
an  action  on  the  cose  for  the  injury  to  the 
revendon.  These  distinctiras  grew  ont  of  the 
refinements  of  the  common  law,  which  varied 
the  form  of  the  runedy  with  die  nature  of  the 
injury,  and  the  character  of  the  relief  required. 
Happily  these  r^ned  distinctions  have  no  place 
in  our  system  ot  jnrispmdence.  All  technical 
forms  of  action  are  alMlished.  All  that  is  re- 
quired that  the  tacts  constituting  the  cause 
of  action  shall  be  alleged.  And,  If  these  tacts 
are  sndi  as  would  have  entitled  the  plaintiff  to 
relief  under  any  of  the  recognised  forms  of  ac- 
tion at  common  law,  they  furnish  the  basis  of 
relief  under  the  Code.  We  hold,  therefore,  that. 
undoF  the  ^tem  of  procedure  recognised  by  the 
Code,  the  owner  of  real  estate  whidi  Is  in  the 
actual  occupation  of  a  tenant  may  maintain  an 
action  for  an  injury  to  his  eatata." 

As  to  the  distinction  in  a  suit  of  this  kind 
between  the  andent  remedies  ot  trespass 
qoare  dausom  freglt  and  action  on  the  case, 
see  Ameson  v.  SpawTi,  2  S.  D.  269,  49  N.  W. 
1066,  39  Am.  St  Rep.  783,  and  notes. 

[4]  If  a  tenant's  possession  Is  unlawfully 
.disturbed  and  no  physical  Injury  Is  done  to 
the  real  property,  as  he  Is  the  sole  person 
who  sustains  the  detriment,  be  Is  the  oaly 
party  who  is  entitled  to  maintain  an  action 
to  recover  the  damages  Inflicted.  Lewis,  Em. 
Domain  (3d  E3d.)  |  931,  note  61;  MUler  v. 
Edison  Electric  Illuminating  Co.,  184  N.  Y. 
17,  76  N.  E.  734.  3  L.  R,  A.  (N.  8.)  1060,  6 
Ann.  Cas.  146.  When,  however,  in  addition 
to  an  interruption  of  the  tenant's  right,  a 
trespasser  ctmimits  a  substantial  injury  to 
the  demised  premises,  sudi  wrong  affects  the 
reversionary  interest  of  the  landlord,  who 
may  maintain  an  action  to  recover  the  dam- 
ages sustained.  Thus  he  may  recover  for 
trees  injured  or  destroyed.  Fitch  v.  Gosser, 
54  Ma  267 ;  Paiker  v.  Shackelford.  61  Mo. 
68.  For  the  removal  of  fences  wh^  they  are 
a  part  of  the  realty.  18  Am.  &  Eag.  Ency. 
Law  (2d  Ed.)  452;  Brown  v.  Bridges,  31 
Iowa,  138 ;  Davis  v.  Nash,  32  Me.  411.  For 
tbe  destmctltm  of  an  irrigating  dltdi.  Hay- 
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den  T.  Gonsolldated  Uln.  •te;,  Ooi^  8  OaL  App. 
136,  8i  Fac.  422.  For  tbe  dlTeralon  of  a 
water  coune.  Hellbron  t.  Last  Caianoe  Water 
Ditch  Co.,  76  CaL  U7,  17  Pac.  65.  And  for 
the  obstmctton  of  an  appurtenant  right  of 
way.  dishing  t.  Adams,  IS  Pick.  (Mass.)  110. 

In  the  case  at  bar  a  plat  of  the  locus  in 
quo  received  in  evidence  shows  that  the  de- 
fendant constructed  its  Irrigating  ditch  across 
160  acres  of  the  plalntiiTs  land.  Tbia  break- 
Ing  of  tbe  soil  and  remoral  of  the  earth  in 
digging  the  trencti  cmstltated  a  physical  ln< 
Jury  to  the  reversion  for  which  he  Is  eo titled 
to  maintain  an  action  to  recover  the  damages 
sustained,  thou^  the  real  property  was  In 
the  possession  of  a  toiant  when  tbe  wrong 
was  committed.  Tba  tenant  vras  entitled  to 
0U(di  cmnpensatlon  as  would  have  made  him 
whole,  Irrespective  of  any  general  benefits 
conferred  by  the  taking.  Lewis,  Em.  Domain 
dM,  Ed.)  I  000.  This  author  at  section  688 
of  the  valuable  work  referred  to  says: 

"If  a  necessary  party  is  omitted,  the  mo- 
ceedlngs  will  be  uogatory  as  to  such  party.  But 
as  a  general  rule  such  an  omiasiou  does  not 
vitiate  the  proceedings  as  to  those  who  are  par- 
ties." 

Ttala  text-writer  farOier  remarks: 
''Where  tibe  owoers  ot  all  interests  are  not 

Sarties,  care  should  be  taken  to  confine  the  evt- 
ence  and  award  to  the  Intwests  actually  In^ 

Tolved."  Id.  {  716. 

The  testimony  shows  that  tbe  fences  aa 
the  plaintiff's  land  were  down  In  many 
places,  thffireby  permitting  stock  fre^  to  en- 
ter the  premises,  the  lease  of  which  for  grac- 
ing purposes  was  not  worth  more  than  $25  a 
year.  The  tenant's  rl^t  being  trivial  and 
the  injury  to  the  idalnttfTs  reversion  being 
physical,  no  error  was  committed  tn  refusing 
to  grant  the  Judgment  of  nonsuit 

In  view  of  the  condusicm  we  hare  reached 
on  another  bnuu^  of  the  case.  It  has  been 
thooght  Important  to  discuss  the  qnestlcnis 
hereinbefore  considered. 

[f]  It  Is  Indsted  that  an  eiT<»r  was  com- 
mitted in  <±ar|^n£  the  Jniy  that  if  th^ 
fonad  the  dedlendant  had  acted  In  a  hl^- 
hniyi^i^  and  ifnfllfr*ftiiH  manner«  they  might 
retam  a  verdict  in  fftvor  of  the  plaintiff  for 
exemplary  damages  In  addition  to  the  actual 
damages  which  he  had  sustained.  The  in- 
struction oonvlained  soeniB  to  have  been 
ctqiled  from  a  part  of  the  charge  given  In  the 
ease  ot  Klngsley  r.  United  Rya  Co.,  66  Or.  50. 
188  Pac.  7£Ki.  In  approving  the  language  so 
empl(^ed  Mr.  Justice  McNary  remarks: 

*^  go  unbidden  upon  another's  lands,  sp- 
pn^rlate  a  part  and  enange  the  physical  aniects 
thereof  in  CMitravention  of  the  expressed  wii^ea 
of  tbe  owner,  constitute  acts  so  victoit  to  whole- 
some legal  restrictions  as  to  come  within  tne 
rule  permittinf  exemplary  damages.  PlaintiH 
gave  testimony  that  he  prescribed  certain  condi- 
tions upon  whidi  def^dant  might  acquire  a 
part  of  the  land  for  ita  parposea,  but  that,  in- 
stead of  meeting  the  requirements  and  while 
plaintilC  was  confined  by  bodily  infirmity  In  a 
uMQ^tal.  defendant  entered  upon  tbe  land,  and 


8S 

In  violation  of  expressed  mandates  of  plaintiff 

and  without  paying  for  or  tendering  i;Hiyment  of 
said  tight  of  w&j  constructed  a  railway  Une 
across  a  part  of  the  premises,  to  its  great  physi- 
cal damage."' 

In  that  case  advantage  appears  to  have 
been  taken  by  a  corporation  raitltled  to  ap- 
propriate land  for  a  public  use  of  the  owner's 
physical  weakness  properly  to  assert  his 
rights,  thereby  tending  to  show  that  the  tort 
bad  been  aggravated  by  oppression  and  fraud, 
evidencing  a  wanton  and  reckless  disregard 
of  the  rif^ts  of  othwa  and  entitling  the  In- 
Jored  party  to  exemplary  damages.  IS  Cyc. 
Ul;  Sotherland.  Dam.  (4tb  Ed.)  f  893.  The 
testimony  In  this  Instance  falls  to  bring  Ute 
right  to  exemplary  damages  wltliln  the  rule 
declared  In  the  Klngsley  Case. 

Exemplary  damages  In  addition  to  com- 
pensation for  a  loss  occasioned  by  a  tort  may 
be  awarded  for  a  trespass  upon  real  prtq;>- 
erty,  when  the  act  complained  of  is  a^avat- 
ed  bodily  Injory  inflicted  apon  or  an  in- 
dignity offered  to  the  person  In  possession  of 
the  premises.  Brame  v.  Clark,  148  N.  C.  364. 
62  S.  B.  418,  19  B.  A.  (N.  S.)  1033,  16  Ann. 
Cas.  73.  The  tenant  who  was  In  possessloD 
ot  the  laud  herein  demised  was  not  assaulted 
or  insulted  when  the  ditch  was  constructed 
across  the  realty,  and  the  plaintiff  was  not 
within  the  state  at  that  time.  No  shade  or 
ornamental  tree  was  destroyed  or  Injured;  no 
family  cemetery  was  Invaded;  nor  was  evi- 
dence offered  tending  to  show  any  humiliat- 
ing circumstance  whereby  the  plalntiCTs  ten- 
der susceptibility  could  reasonably  have  been 
aroused  and  from  whidi  malice  might  reason- 
ably have  been  Inferred.  In  the  absence  of 
Oiese  conditions,  which  must  attend  the  com- 
ooissioii  of  a  tort  In  order  to  authorize  an 
award  of  "smart  mon^  in  addition  to  com- 
peosatUm  for  the  actual  damages  sustained, 
an  error  was  committed  in  giving  the  In- 
struction challenged  when  It  Is  remembered 
that  tbe  defendant  la  a  corporation  whlcb  la 
wtitlPd  by  law  to  appropriate  private  prop< 
erty  for  a  public  use. 

II]  The  ezigeiicy  relied  upon  as  an  excuse 
tar  the  trespass,  namely,  a-  desire  to  finish 
the  ditdi  ao  as  to  be  able  to  use  it  the  next 
year  for  conducting  water  tor  irrlgatUm.  ia 
not  audi  an  impeiiona  moassity  as  l^nliy 
to  Justify  the  tort  which  was  committed. 

For  tbs  error  referred  to  the  Jndgmrait  is 
reversed,  and  the  cause  will  be  remanded 
for  a  new  trial  not  inconslatent  with  tlila 
opinion. 


HICKS  T.  SEALS  et  aL 
(Supreme  Court  of  Oregon.    Feb.  20,  1917.) 

SUBBOOATION  ^»14(1)  —  PUBCHASEBB  OF  IN- 
CUMBEBSD  PBOPXBTT. 
One  who-  purcbaseB  a  stock  in  trade  in  good 
faith,  paying  full  valuer  without  compUanoe  with 
Bulk  Sfdas  Act  (L.  0.  UU  etm,  6070.  as 
amended  by  Laws  1913,  p.  6^.  being  ignorant 
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tbenof,  and  not  knowliif  <^  nnsecared  eUIms 
agatost  the  seller,  and  as  part  of  the  tranBac- 
tion,  and  iritb  a  portion  of  the  parchase  money, 
pays  off  a  mortgage  thereon,  to  perfect  the  title, 
and  permits  it  to  be  disdwrged.  la  entitled  to 
ban  it  reinstated  and  to  be  lobrogated  to  the 
rights  of  the  mortgagee,  the  tmsecared  creditors 
seeking  to  subject  the  property  to  their  claims, 
and  he  in  defense  there<^  bringing  bis  suit  for 
the  relief. 

[Ed.  Note.— For  odier  cases,  see  Sobrogation, 
Gent  Dig.  1  86.] 

Department  2.  Appeal  from  Circuit  Court, 
TflloBMok  Coanty ;  Oeonse  K.  Bagley,  Jndga 

Salt  J.  H.  ElckB  agalDst  B.  L.  BealB, 
Jr.,  and  another.  Decree  for  plaintiff,  and 
defendant  Adjustment  Bureau  of  Portland 
Association  of  Credit  Hen  appeals.  Affirmed. 

J.  H,  Htcks,  plaintiff  In  this  suit,  purchas- 
ed a  garage  of  the  defendant  Beals  with  the 
equipment  and  stock  of  merchandise  In  bulk, 
the  purchase  price  a^regatlng  fl,300.  At 
the  time  of  tlie  deal  one  Snodgrass,  who  held 
a  chattel  mortgage  on  the  merchandise  In 
anestlm  given  for  the  pnrduue  price,  was  In 
possession  for  the  pnipose  of  enfordng  bis 
Ilea,  A»  a  part  of  the  transaction,  with  a 
portion  of  the  parchase  money  Ricks  paid  oft 
the  mortgage,  amounting,  with  principal  and 
interest,  to  883731,  which  was  released. 
"BUAb  went  into  possession.  He  did  not  de> 
mand  nor  receive  from  Beals  any  statement 
of  his  creditors  or  the  amounts  owing  to 
them,  as  required  by  the  provisions  of  the 
Balk  Sales  Act  (L.  O.  L.  U  6060,  6070),  as 
amended  in  1913  (Laws  1913.  p.  537),  and  no 
notice  was  given  to  the  creditors  In  pursu- 
ance of  such  requirement.  After  he  went  In- 
to possession  the  creditors  of  Beals  assigned 
their  respective  claims  to  the  defendant  Ad- 
justment Bureau  of  Portland  Association  of 
Credit  Men,  a  corporation,  which  instituted 
action  against  Beals  and  attached  the  mer^ 
chandise  in  question  as  the  letter's  property, 
claiming  that,  inasmuch  as  the  Bulk  Sales 
Law  had  not  been  complied  with,  the  at- 
tempted transfer  to  Hicks  was  void.  After 
the  attachment  was  levied  Hicks  brought  this 
suit,  asking,  among  other  things,  that  the 
chattel  mortgage  be  revived,  and  that  be  be 
SQbfbgated  to  tbe  rights  of  Snodgrass  in  the 
mortgage. 

It  Is  alleged  in  the  complaint  that  the 
plaintiff  was  In  Ignorance  of  the  law  men- 
tioned, and  for  that  reason  did  not  attempt 
to  comply  with  Its  provisions;  that  he  made 
the  pnnAiase  in  food  ttSSh  and  paid  tbe  full 
value  of  tbe  property;  that  be  had  no  knowl- 
edge of  any  Indebtedness  owing  to  tbe  Ad- 
justment Bureau's  assignors;  and  that  he 
bad  no  intention  of  cheating  or  defrauding 
any  of  the  creditors  of  Beals.  While  these 
allegatimiB  ax«  put  in  Issue  by  tbe  answer, 
tb^  were  practically  admitted  by  the  defend- 
ant upon  tbe  trial.  The  trial  court  granted 
plaintiff  the  relief  prayed  for.  from  that 
decree  the  Adjustment  Bureau  ai^wals. 


Uaortce  W.  'Sdti,  of  ForOand.  for  appel- 
lant H,  T.  Botts,  of  Tniamook.  and  B.  B. 
TmgDO^  of  EOllrtMiro,  for  respondoit 

BBAN,  J.  (after  atatlng  the  ftcta  as  atiov^. 
It  la  contended  bj  the  Adjnstment  Bnrean 
that  the  mistake  of  plaintiff  Hides  was  one  of 
law  fnun  ttw  eonseaaenceB  of  •stbSsb  equity 
wiU  not  relieve  taim.  It  Is  apparent  fliat  at 
the  time  he  permitted  the  mortgage  to  be  dis- 
domrgeit  be  was  not  aware  of  any  valid 
dalms  against  the  property  that  would  Inter- 
vene and  Impair  or  defeat  bis  rl^t  thereto. 
He  is  not  aSUiq;  for  relief  on  account  of  the 
mistaken  idea  be  entertained  as  to  the  Bulk 
Bales  Law.  He  accedes  to  all  ritfits  of  flie 
creditors  In  this  respect  whidi  the  Adjust- 
ment Bnrean  represents.  He  was  mistaken 
In  regard  to  other  claims  of  creditors  which 
could  be  asserted  as  against  the  property  of 
which  he  knew  notUng.  He  paid  the  mort- 
gage, not  as  a  TOlnnteer  or  taitermeddler,  bat 
to  perfect  the  title  to  the  property  which  be 
was  abont  to  obtain.  It  Is  entirely  against 
his  Interest  that  the  mortgage  lien  should 
merge  with  the  title  to  the  property. 

The  question  Is:  On  account  of  tbe  facts 
and  circumstances  relating  to  the  matter,  is 
he  entitled  to  have  the  chattel  mortgage  re- 
instated and  be  subrogated  to  the  rli^ts  of 
Snodgrass,  tbe  mortgageeb  as  cmtended  tor 
an  bis  behalf? 

The  general  principles  governing  merger 
and  subrogation  are  the  same  whether  the 
subject-matter  of  tbe  mortgage  be  real  or 
p«sonal  pitQierty.  Jones  on  Chattel  Mort- 
gages, i  668,  note  2.  If  a  third  person  has  an 
Interest  In  property  covered  by  a  mortgage 
which  entittes  bim  to  redeem  and  be  is  under 
no  obligation  to  pay  the  debt,  a  payment  by 
him  does  not  operate  as  a  satlsfiictlfm  of  the 
debt,  unless  it  is  manifestly  tbe  Intention  or 
interest  of  tbe  person  making  tbe  payment 
that  it  shoold  so  operate;  but  such  payment 
subrogates  him  to  the  benellt  of  tbe  security. 
Jones  on  Chattel  Mortgages  (2d  Bd.)  f  66% 
In  such  a  case  even  as  against  the  expressed 
intention,  that  whiiA  is  Inferred  from  the 
relation  of  the  parties  to  each  other  and  to 
others,  or  from  their  own  interests,  may  be 
mffident  to  control  the  transaction.  1  Jones 
on  Mortgages  W  Bd.)  |  806.  3Sils  same  au- 
thor also  lays  down  tbe  following  rule: 

"Even  when  the  parties  have  undertaken  to 
discharge  the  mortgage  upon  the  uDitiog  of  the 
estates  of  the  mortgagor  and  mortgagee  in  the 
latter,  by  reason  M  some  intervening  title  or 
other  cause,  that  It  should  nbt  be  regarded  as 
merged.  It  is  presumed,  as  matter  of  law,  that 
the  party  must  have  intended  to  keep  on  foot 
his  mortvage  title,  when  It  was  essential  to  his 
security  a^iinst  an  intervening  titie,  or  for  oth- 
er purposes  of  security;  and  this  presumption 
applies,  although  the  parties  through  ignorance 
of  such  intervening  title,  or  'through  inadvert- 
ence, have  actually  disdiarged  the  mortgage  and 
canceled  tbe  notes,  and  really  intended  to  ex- 
tinguish  them."  Id.  f  878. 

See  Harris  on  Subrogation,  {  046 ;  Watson 
V.  Dundee  M.  A  T.  L  Co.,  12  Or.  48S.  8  Pac 
018}  Title  Ooarantee  Otk  t.  Wxenn,  tt  <te.  0% 
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06  FftC  271,  78  Am.  St.  B«p.  454;  Fogarty 
V.  HnBtar,  162  Pac  964,  (teclded  February  6, 
1917 ;  Both  T.  Trontdale  Land  Co^  162  Pac. 
1069.  decided  I>Bbniai7  13.  1917. 

Plaintiff  Hlcka  purchased  the  property  in 
qaeetion  without  complying  with  the  re- 
Qnlrementfl  regardliig  sales  of  m^handlse  In 
bulk,  but  he  acted  in  good  faith  and  wlthoot 
any  real  intention  of  defrandlng  creditors. 
The  mere  constrnctive  fraud  of  a  purchaser 
will  not  xwerent  him  from  being  protected 
If  he  has  not  aetiTdy  participated  In  the 
fraud.  X  large  part  of  the  purdiase  price 
was  applied  to  the  payment  of  the  mortgage 
on  the  iwrsonal  pn^t^ty  pnrdiased.  BltAs 
ia  therefore  entitled  to  be  sulurogated  to  the 
rl^ts  of  tbe  mortgagee  whom  he  paid.  Ad- 
ams T.  Toung,  200  Mass.  588,  86  N.  B.  842; 
Loos  -T.  Wilkinson.  113  N.  Y.  485.  21  N.  B. 
392.  4  L.  K.  A.  808,  10  Am.  St.  Rep.  485,  and 
cases  there  dted.  nie  ilgtat  of  subrogation 
is  an  equitable  right,  and  can  be  granted  to 
the  plaintiff  only  through  equity.  Tbe  se- 
curity to  which  the  plaintiff  la  entitled,  hav- 
ing been  released  of  record  throui^  an  inad- 
vertence and  mistake,  should  be  vdnatated  in 
this  suit   37  Cyc.  363. 

It  is  contended  upon  the  part  of  defendant 
Adjustment  Bureau  that  In  snch  a  case  a 
merger  cannot  be  defeated  by  a  plaintiff  ask- 
ing for  affirmative  relief  In  the  same  manner 
in  which  it  can  be  resisted  as  a  defense.  A 
snffi<dent  answer  to  this  contention  is  that 
the  defendant  Adjustment  Bureau  Is  seeking 
to  subject  the  property,  whldi  plaintiff  en- 
deavored to  purchase  and  upon  which  he 
paid  a  lien,  to  the  payment  of  Its  claims  and 
in  defense  of  which  he  was  compelled  to  In- 
stitute this  suit.  We  see  no  real  merit  in 
the  contention.  The  form  of  the  action  or  sit- 
uation of  the  parties,  whether  plaintiff  or  de- 
fendant, is  not  a  controlling  feature.  It  fol- 
lows that  the  decree  of  flie  lower  court 
should  be  affirmed;  and  it  Is  so  ordered. 

McBBIDB,  O.  X.  and  MOOBB  and  Blo- 
OAHANT.  JJ.,  concur. 


OLUBmB  T.  CITY  OF  MEBRILL. 
(Supreme  Court  of  Oregon.    Feb.  20,  1017.) 

1.  Grivinal  Law  4»1013—Cebtxobabi— Ap- 
peal—Concubbent  Behbdzes. 

While  review  and  appeal  are  coDcnrrent 
remedies,  a  party  cannot  exercise  both  at  the 
same  time,  so  when  an  appeal  Is  pending  a  writ 
of  review  will  not  Ue. 

[Ed.  Note.— For  other  eases,  see  CMnfnal 
Iaw,  Cent.  Dig.  1  2570J 

2.  Svaaxms  or  the  Pbaob  «=>127-^TTDaiiXNT 

— ^WE»  TO  VAOAm 

While  a  Jnstice  court  cannot  set  adde  a 
Judgment  because  it  Is  emmeotts.  It  may  Tacate 
its  Judgment  if  void. 

[Ed.  Note.— For  other  casos,  see  Justleei  of 
tbe  Peace,  Gent.  Dig.  {  401.] 


3.  Jnanou  or  the  Peace  •3>196(2)— Qbbti- 
OKABi— PBnnnfO  or  AFPEAir-Bmor. 
Where  a  Jn^ment  has  been  vacated,  the 
case  is  in  tfae  same  poaitfon  as  if  no  jodpaent 
had  been  raidered,  and  a  writ  of  leview  will 
not  Me. 

[Bd.  Nota^Fwr  otiier  cases,  see  Joatiaaa  of 
the  Peaoe.  Gent.  Dig.  H  762,  7^8,  766.] 

D^rtmoit  2.  Appeal  from  Circuit  Court, 
Klamath  Ooanty ;  George  Noland,  Judge. 

A.  F.  Olnblne  vns  found  guilty  In  Justice's 
court  of  selling  intoxicating  liqnors  on  elec- 
tion day  in  violation  of  ordinance.  He  ap- 
pealed to  the  circuit  court,  and  while  the  ap- 
peal was  pending,  sued  oat  a  writ  to  review 
Judgment  of  the  Justices  court  The  writ 
was  denied,  and  he  aroeala.  Affirmed. 

The  plaintiff  waa  arrested  and  bntntght 
before  tbe  recordn  of  the  cit7  ot  Merrill  up- 
on a  complaint  which  reads  as  follows: 

"A.  F.  Olubine  Is  accused  by  this  conqihdnt 
of  the  crime  of  selling  intoxicating  liquor  on 
election  day  committed  as  follows:  The  said  A. 
F.  Clnbine  on  the  3d  day  of  Novnnber,  1914, 
in  the  dty  of  Merrill  ana  state  of  Or^on,  did 
willfully  and  unlawfully  sell  and  dispose  of  in- 
tozicanng  Hquor  and  open  his  salodn  for  tfae 
pnrpose  of  such  sale  on  tbe  3d  day  of  November, 
1914,  the  same  being  the  day  on  which  an  elec- 
tion for  coun^  officers  was  held  in  said  dty, 
which  said  opening  of  bis  saloon  and  sale  of  In- 
toxicating liquor  was  contrary  to  the  provisionB 
ot  Ordinance  28  of  the  city  of  Merrill  in  such 
cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  city  of  Merrill." 

Thereafter  the  following  entries  appear 
in  tlie  Journal  of  the  recorder's  court: 

"In  Becorder'B  Court  for  the  City  of  Merrill, 
State  of  Oregon,  and  County  of  Klamath, 
City  of  Merrill  v.  A.  F.  Olubine.  Criminal. 
Opening  saloon  for  th^  purpose  of  selling  intoxi- 
cating liquor  on  election  day.  November  16, 
1014,  T.  M.  Durham,  city  marshal,  appeared 
before  me  and  made  complaint  charging  A.  F. 
Clnbine  with  having  ooened  his  saloon  and  dis- 
posed of  intoxicating  liqaor  on  the  3d  day  of 
November,  1914,  the  same  being  the  day  on 
which  an  election  for  public  officers  of  the  state 
of  Or^on  was  held  in  said  dty  of  Merrill.  Said 
opening  being  contrary  to  the  provisions  of  Or- 
dinance 28  oc  the  city  of  Merrill.  A  warrant  of 
arrest  was  issued  and  tbe  said  A.  F.  Glubine 
was  arrested  and  brought  into  court  November 
23,  1914.  Upon  the  reading  of  the  cmnidainc 
tbe  defendant  entered  bis  plea  of  not  guilty. 
The  defendant  being  in  open  court  acknoicledged 
that  he  did  on  the  3d  day  of  November.  1914, 
at  the  hoar  of  8:85  o'clock  p.  m.  opeD  Me  saloon 
for  the  purpose  of  selling  Intoxicating  liquor. 
The  defendant  desiring  time  to  consmt  an  at- 
torney, the  court  adjourned  and  time  of  bearing 
was  set  for  December  2d  at  4  o'clock  p.  m. 

"December  2d.  4  P.  M.  To  allow  defendant's 
attorney  further  time  court  adjourned  to  6 
o'clock  to-day. 

"December  2d.  S  P.  M.  Court  adjourned  to 
9  o'clock  a.  m.  December  8,  1914. 

"December  8d,  9  A.  M.  Comes  now  the  de- 
fendant in  person  and  by  his  attorney,  F.  H. 
Mills,  and  moves  the  court  to  strike  from  the 
record  all  those  statements  of  the  defendant  as 
inserted  in  the  record  after  the  plea  of  not 
guilty,  and  for  the  reason  that  the  same  are  ir- 
relevant and  immaterial  under  section  2130  of 
Lord's  Oregon  Laws.  The  defendant  by  his  plea 
of  not  guilty  did  deny  the  sale  or  disposition  of 
intoxicating  liquor  during  any  election  day. 
And  the  defendant  herrtiy  demurs  to  the  eritol- 
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nal  emnpIaJnt  now  pendlntr  ud  for  tha  raasona 
«  folly  appear  from  sach  demumr  now  on  file. 
Tlie  motlint  to  atrike  oat  aacb  atat— aenta  ot  tba 
aafsodant  la  haraby  dnfad." 

The  defendant  by  bia  counael  demurred  to 
tlie  oonqilaint,  nii^^wg  lack  of  jvrladlction 
In  Uie  recorder's  court  to  try  Mm,  and  apec- 
I4r  nine  different  reaauu  wby  said  ordiuinoe 
waa  Told«  whidi  demnrrer  was  oremiled. 
The  defendant  then  demanded  <i  trial,  which 
the  court  refused  to  srant,  evldaitly  mwu 
the  theory  that  his  adnarisslons  made  when 
hla  plea  of  not  guilty  was  entered  conatitnted 
snffldent  evldenoe  of  his  gnllt,  and  found  the 
defmdant  gnll^  of  a  violation  of  Ordinance 
Na  28;  soitenclns  blm  to  pay  a  fine  of  (250, 
or  be  Impiisooed  In  the  tdty  iall  for  125  days. 
This  occurred  on  Decemtier  8,  1014.  On  Che 
same  day  tbe  petitioner  gave  notice  of  an  ap- 
peal to  the  circuit  court  and  filed  his  under- 
taking on  appeal  On  the  16th  day  of  De- 
cenlber,  1014,  the  dt?  recorder  of  bis  own 
motion  set  aside  the  judgment  <tf  conviction 
and  ordered  the  defendant  to  appear  before 
him  for  trial  on  January  15.  1916.  On  De- 
cember 81et  the  petitioner  sued  out  this  writ, 
which  upon  the  hearing  was  dismissed,  and 
defendant  appeals. 

r.  H.  MUls,  of  Klamath  Falls,  for  aivel* 
lant  J.  G.  Ratenle,  ot  Klamath  Falls,  for 
reqtondent 

McBBIDB^  O.  J.  (after  stating  the  tacts 
as  above).  (1.  t]  Hiere  Is  nothing  In  the  rec> 
ord  here  to  indicate  that  the  appeal  wUdi 
petitioner  initiated  In  the  criminal  inroceed- 
ing  vas  ever  perfected.  *If  It  were,  be  could 
not  xerlev  tbe  proceeding  while  tbe  appeal 
was  pending.  While  review  and  anwal  are 
concurrent  remedies,  a  party  cannot  ezerdse 
both  at  the  same  tim&  FotIiIb  t.  Inman,  23 
Or.  68,  81  Fac.  204;  FeUer  v.  Sadler,  40  Or. 
78,  66  Pac.  468;  McAnlsh  v.  Onnt,  44  Or. 
67,  74  Fac  806.  If  tbe  appeal  were  poidlng, 
review  would  not  11&  If  no  appeal  were 
pmdlng,  tbe  court  bad  a  to  vacate  its 
Judgment  if  void ;  the  rule  being  that  while 
a  Justice's  court  cannot  set  aMde  a  Judgment 
because  it  is  erroneous.  It  may  vacate  a  void 
Judgment  and  proceed  as  Qiongb  no  snCh  ap- 
parent Judgment  had  eiver  heat  entered. 
CAaEunan  t.  ViayA,  68  Ga.  40S;  Qates  v. 
Lane,  40  Qat  260. 

[I]  Viewing  tbe  ease  In  this  light  it  Is  un- 
necessary to  concddor  the  other  matters  dis- 
cussed In  the  briefs.  As  tbe  case  stands  this 
proceeding  Is  an  attempt  to  review  a  Judg- 
ment which  bad  been  already  vacated  by  the 
court  vrtkUb  pronounced  It  and  tbe  case  is  In 
the  same  position  as  ttiougb  no  Judgment  bad 
been  r^ered.  Whether  tbe  delay  of  Ute 
court  In  bringing  the  defendant  to  bial  op- 
erated as  a  discontinuance  of  the  case  Is  not 
before  us,  and  as  the  a]l^;ed  ofEense  Is  one 
which  the  preeemt  prohibitive  law  raidera 
impossible  of  recurrence.  It  is  hardly  prob- 


able that  the  autbOritles  of  tbtf  city  wiU  at- 
tempt at  this  latt  date  to  continue  the 
prosecution. 

The  judgmsDt  of  Oie  diCDit  ooort  Is  af- 
firmed. 

MOOBJD,  Blow,  and  ICoCAMANi;  JJ., 
concur. 


WIZJ90N  T.  OEVUBTZ  at  aL 
(Sopreme  Court  of  Oregon.   Feb.  20,  1017.) 
1.  Hbohahicb'  Lnzis  «3»72— Aqiseiccnt  or 

OWNSB— TSNAHT  AGBBEWG  TO  i/UXX  Bs- 
PAIBS. 

Under  L;  O.  L.  I  7416,  a  to  mechanics' 
liens,  making  every  penon  having  eham  of  the 
repair,  etc,  of  a  building  tbe  agent  of  the  owner 
for  the  purpose  of  the  act,  the  estate  of  a  les- 
sor la  not  subject  to  a  lien  for  labor  contracted 
for  by  his  lessee  who  has  covenanted  to  make  all 
necessary  repairs  at  his  own  expense. 

[Ed.  Note.— For  odier  casee,  see  Mecbanlos' 
Uens.  Cent.  Dig.  i  86.] 

2l  MacHAnica'  Lzxira  ^soTS-AamatKm  or 

OWNKB— lUPUBD  OONBBHT  —  lUFBOVXlfXnT 

BT  Lbbsob— Posnn  Notxob  of  MosxiBPOir- 

SIBILJTT. 

Under  L.  O.  Ll  1  7410,  pfoHdtaig  that  the 
interest  of  an  owner  shall  be  subject  to  liens 

tor  work  done  with  his  knowledge,  unless  with- 
in three  days  after  obtaintog  snoi  knowledge  he 
posts  in  a  conspicuous  place  a  notice  tiiat  he 
wilj  not  be  responsible,  an  owner's  interest  Is 
not  subject  to  such  lien  because  of  constructive 
notice  to  him  from  the  fact  tliat  his  tenanfa 
lease  obligated  the  tenant  to  make  repairs,  where 
priw  to  and  during  tiie  time  of  such  repair 
work  for  the  tenant  the  owner  keeps  posted  In 
a  conspicnoos  place  on  the  building  a  notice 
that  he  will  not  be  respcMiBlUe  for  any  work 
done  on  the  building  under  fnstrnetloos  from 
any  one  but  himself. 

Note.— For  other  cases,  ses  Ibdunloa* 
Oent.  Dig.  1  111.} 

Department  2.  Appeal  from  Circuit  Clourt, 
Maltnomah  County ;  George  N.  Davis,  Judge. 

Suit  by  Thomas  3,  Wilson  against  PhlL 
GevnrtE  and  others.  From  a  decree  for 
plaintiff,  d^endants  M.  Pallay  and  another 
appeal  Reversed,  and  bill  dismissed. 

The  suit  la  brought  to  foreclose  a  mecban- 
Ic's  lien  on  the  Highland  Court  Apartmoits, 
situate  on  the  northeast  comer  of  Twenty- 
Second  and  Gllsan  streets  In  the  city  of  Port- 
land. The  decree  adjudged  a  Hen  on  the 
premises  of  defendants  M.  ^llay  and  B. 
Pallay,  the  owners  of  the  property. 

Thomas  Manniz,  ot  Portland,  tor  ^)pel- 
lants.  Arthur  H.  Lewis,  of  P<ntland  (Lewis 
&  Lewis,  of  Portland*  on  the  brl^  for  re- 
spondent. 

McOAlCAMT,  J.  It  appears  from  tbe 
pleadings  and  the  testimony  In  the  case  that 
during  the  montha  of  June  and  July,  1014. 
plaintiff  did  s«ne  plastering,  kalsondnlng; 
and  painting  on  tbe  Interior  walls  of  the 
Highland  Court  Apartments ;  the  work  was 
done  under  unploymoit  by  Philip  Gevnrt% 
tiie  leasee  In  possession  of  tiie  pn^wrty.  Ap- 
pellants are  the  ownraa  ctf  the  property,  and 
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it  Ifl  not  ccnteoded  that  idalntUf  had  any 
contract  with  them.  The  lease  under  which 
Ctamrta  was  In  possession  of  the  ptoperty 
contained  the  following  provision; 

"The  said  lessee  shall  at  Us  own  cost  and 
expense  keep  the  Interior  of  the  said  premises  in 
proper  repair  and  tenautable  order  daring  all 
of  the  term  of  this  lease,  inclndins  the  doors 
and  windows  thereof,  and  the  fixtures  therein 
and  all  the  interior  walls,  plumbing,  pipes,  wir- 
ing, tele^uMifls  and  derators  as  may  become 
neceaaary,  except  each  repairs  and  siteratloos 
that  shall  result  from  or  on  account  of  the 
structural  defects  in  said  building  or  ttom  the 
ordinary  wear  and  tear  thereof,  or  damages  by 
fire  or  the  elements,  or  acts  of  Qod." 

Section  7416  of  Lord's  Oregon  Laws  pro- 
vides In  part  as  follows: 

"Every  mechanic,  •  •  •  contractor,  •  •  • 
laborer,  •  *  *  and  other  peirson  performlns 
labor  upon  or  furnishing  material  *  *  *  to 
be  used  In  the  construction,  alteration,  or  re* 

E air  •  *  •  of  any  building.  *  •  •  shaU 
aTft  a  Hen  apon  the  same  for  the  work  done 
*  *  *  or  material  furnished  at  the  instance  of 
the  owner  of  the  building  •  •  •  fHrhiaaf^t; 
and  every  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  ol  the 
construction,  alteration,  or  repair,  in  whole  or 
hi  any  part,  of  any  building  or  other  Improve- 
ment as  aforesaid,  shall  be  field  to  be  the  agent 
of  the  owner  for  uie  purposea  of  this  act." 

[1]  The  first  qnestlifn  arlsliv  on  tUa  rec- 
ord la  whether  the  woA  done  by  plaintiff 
waa  wOTh  d(me  at  the  Instanoe  of  tlie  owner 
of  the  building  or  his  agent.  In  other  words, 
did  appellants  by  the  lease  which  they  exe- 
cuted with  Gevurtz  make  Gevurts  tbtir  agent 
for  the  purpose  of  keeidng  the  d«nlsed  prem- 
toes  In  proper  repair?  Plaintiff  relies  on 
Oregon  Lumber  Company  t.  Nolan,  76  Or.  69, 
143  Pac.  935,  146  Pac.  474.  In  that  case  It 
was  held  that  when  the  owner  of  unimproved 
property  leases  it  to  a  tenant  under  a  con- 
tract for  the  construction  of  a  building  on 
the  premises,  the  owner  makes  the  tenant  a 
contractor  for  the  construction  of  the  build- 
ing and  the  interest  of  the  owner  can  be  sub- 
jected to  mechanics'  liens  growing  out  of 
such  constrtK^on.  In  the  interpretation  of 
the  Alaska  statute,  which  is  Identical  with 
OUTB,  the  United  States  Circuit  Court  of  Ap- 
'peals  has  reached  the  same  conclusion.  Arc- 
tic Lumber  Company  v.  Borden,  211  Fed.  60, 
127  C.  O.  A.  486.  In  both  of  these  cases  the 
contract  required  the  arectlon  of  a  particular 
building  at  the  inception  of  the  tenancy.  In 
such  a  case  the  work  done  Is  at  the  instance 
of  the  owner.  The  position  of  the  tenant  is 
not  to  be  distinguished  from  that  of  a  con- 
tractor for  the  constructilm  of  a  building. 
Myers  v.  Strowbrldge  Estate,  160  Pac.  135, 
is  the  same  kind  of  a  case.  Th.e  lease  In  that 
case  required  the  tenant  to  make  extensive 
repairs,  equivalent  to  a  reconstruction  of  the 
building  on  the  premises.  The  work  was  to 
be  done  at  the  inception  of  the  tenancy  and 
parauant  to  plans  which  the  lessor  should 
approve. 

In  the  above  cases  It  was  properly  held 
that  the  interest  of  the  lessor  was  subject  to 
.  mechanics'  liens  arising  out  of  the  work,  tor 


the  work  In  eadb  case  was  done  at  his  in- 
stance. In  each  of  the  forgoing  cases  the 
work  to  be  d<Hie  was  defined  by  an  agreemtfit 
to  which  the  owner  was  a  party  and  the  vaA 
was  to  be  done  pres«itly. 

We  think  the  principle  cannot  be  reason- 
ably extended  to  cover  the  case  at  bar.  The 
lease  In  this  case  was  for  a  period  of  tea 
years.  The  repairs  which  the  lessee  was  xAh 
Ugated  to  make  are  not  specified  In  the  leas*. 
They  are  defined  only  by  the  indefinite  lan- 
guage quoted  above.  Counsel  for  plaintiff 
has  been  able  to  find  no  authority  for  this 
branch  of  his  contention.  Be  cites  the  case 
of  Gould  V.  Wise,  18  Nev.  253,  259,  3  Pac  80, 
31.  This  case  is  interesting  In  view  of  the 
practical  identity  of  the  Nevada  statute  with 
our  statute.  The  lease  involved  in  the  Ne- 
vada case  was  a  lease  for  two  yea^  It  ob- 
ligated the  tenant  to  "make  all  necessary  re- 
pairs and  improvements"  on  a  mill  which 
was  the  leasehold  proiwrty.  Plaintiff  in  the 
Nevada  case  furnished  materials  and  per- 
formed labOT  la  repairing  the  mill.  The 
court  said: 

"It  may  be  conceded  for  the  purposes  of  this 
case,  that  to  aathorixe  a  lien  there  must  be  an 
employment  by  the  owner  of  the  building,  or 
his  authorized  agent,  and  that  an  employment 
by  a  lessee  does  not  constitute  the  employment 
contemplated  by  the  statute ;  and.  further,  that 
to  constitute  the  contractor,  subcontractor,  ar- 
chitect, builder,  or  otber  person  the  statutory 
agent  of  the  owner,-  such  person  most  have  been 
employed,  directly  or  indirectly,  at  the  infftsnce 
of  the  owner,  or  his  conventional  agent" 

The  case  finally  holds  that  the  owner  of 
the  property  .was  charged  with  constructive 
notice  of  the  work  done  by  plaintiff,  and 
his  Interest  In  the  property  was  held  subject 
to  the  lien  because  he  had  posted  no  notice 
disclaiming  responsibility.  The  Hen  was  up- 
held under  a  Nevada  statute,  substantially 
identical  with  section  7419,  L.  O.  L.,  provid- 
ing that  the  Interest  of  an  owner  shall  be 
subject  to  liens  for  any  work  done  with  his 
knowledge,  unless  within  three  days  after  he 
obtains  sach  knowledge  he  posts  in  a  con- 
spicuous place  a  notice  to  the  tfFbct  Uiat  lie 
will  not  be  responsible. 

Plaintiff  also  cites  Santa  Monica  Co.  v. 
Hege,  119  CaL  376,  51  Pac.  555.  and  Evans  v. 
JadSfHi,  120  Cal.  282,  62  Pac.  585.  These 
cases,  like  the  Nevada  case,  bold  that  such 
a  lease  as  that  with  which  we  are  concerned 
in  the  case  at  bar  charges  the  owner  of  the 
property  with  constructive  notice  of  any  work 
done  by  the  tenant  in  fulfillment  of  the  cov- 
enants of  the  lease.  The  liability  In  the 
at>ove  California  cases  Is  predicated  on  the 
Ibllure  of  the  owner  to  post  a  notice  after 
the  law  charged  him  with  knowledge  of  the 
work.  The  case  of  Western  Lumber  Com- 
pany V.  Merchants*  Amusement  Company.  13 
CaL  App.  4,  108  Pac  891,  was  a  case  Involv- 
ing the  construction  of  a  building  at  the  in- 
ception of  the  tenancy.  The  principle  decid- 
ed Is  Identical  with  that  announced  by  this 
court  In  Oregoa  Lumber  Convany  t,  Nolan. 
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In  2  Jones  on  Uens  (Sd  BVL)  I  1280,  the 
law  iB  stated  as  follows ; 

"The  estate  of  a  lessor  is  not  sahject  to  a  lien 
for  labor  contracted  for  by  Us  lessee  who  has 
cfirenanted  to  make  all  necessary  repairs  and 
improrements  at  his  own  expense/* 

The  prlndple  aunonnced  in  this  text-book 
Is  Bi^iported  by  tba  following  aaUiorltles: 
Francis  Sayles.  101  Mass.  435;  Conant 
T.  Brackett,  112  Mass.  18;  ^Jtna  Elevator 
Company  t.  Deeves.  125  App.  Dir.  842,  110 
N.  Y.  Supp.  124;  Oaiber  Bi^vak  (Snp.) 
114  N.  T.  Snpp.  762;  Boteler  t.  Espen.  99  Pa. 
818;  Hervoy  t.  Gay,  42  N.  J.  Law,  168. 

It  Is  true  that  the  foregolns  cases  involved 
tbe  cmstmcttim  of  statutes  dlttering  from 
the  Oregon  atatnte,  bat  Qie  mlsdilefs  to  be 
anticipated  from  acceding  to  the  mle  con- 
tended for  by  plaintiff  In  the  case  at  bar  are 
clearly  set  forth  In  the  opinions  In  these 
cases,  and  these  opinions  set  forth  cogent 
reasons  why  the  doctrine  of  Oregon  Lomber 
Company  v.  Nolan  should  not  be  extended  to 
cover  such  eases  as  this. 

[1]  Conceding,  .without  deddlng,  that  the 
Nevada  and  California  courts  have  properly 
held  that  such  a  covenant  as  was  contained 
in  the  Oevurtz  lease  Is  sufficient  to  charge 
tbe  owner  with  constructive  notice  of  the 
work  done  in  its  fulfillment,  we  think  that 
the  lien  asserted  by  plaintiff  cannot  be  sus- 
tained on  this  ground.  It  appears  from  the 
testimony  that  one  year  prior  to  the  time 
when  plaintiff  performed  bis  work  on  the 
premises  a  notice  was  posted  by  appellants 
to  the  effect  that  tbey  would  not  be  responsi- 
ble for  any  work  done  on  the  building  under 
Instruction  from  any  one  other  than  them- 
selves. This  notice  was  posted  on  the  north 
side  wall  of  the  building  at  a  point  easily  vis- 
ible from  the  sidewalk  on  the  Twenty-Second 
street  side  of  tbe  building.  We  think  the  evi- 
dence sbaws  that  it  was  posted  In  a  conspic- 
uous place.  It  clearly  appears  that  the  no- 
tice remained  posted  during  all  of  the  time 
^frtdle  plalntlfl  was  at  work  on  the  premises. 
PlaJntifl  has  therefore  failed  to  make  out  a 
case  entitling  hlin  to  a  lien  under  secticm 
7419,  L.  O.  U 

It  follows  that  the  decree  should  be  re- 
versed, and  the  bill  dismissed. 

M<£RIDE,  a  J.,  and  MOOBD  and  BEAN, 
J  concur. 


SCOTT  CO.  et  aL  v.  ROMAN  CATHOLIC 
ARCHBISHOP  FOR  DIOCESE  OF 
OREGON,  A.  CHRISTia 

(Supreme  Coart  of  Oregtm.    Feb.  20,  1917.) 

1.  Covenants  4=»61(2)— Restbiotionr  as  to 
Use  of  Fbeuises— validztt. 
A  clause  in  various  deeds  from  a  land  com- 
pany limiting  the  buDdiogs  to  be  erected  on  the 
lots  to  those  designed  for  residential  purposes 
is  valid,  even  where  the.  building  proposed  is 
loteadcd  for  school  purposes  or  for  the  erection 
of  a  church  in  absence  of  written  consent,  tbe 
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ri^t  to  grant  wbkb  was  zessrved  in  the  gran- 
tor. 

[Ed.  Note.— For  otbev  cases,  see  OovenaBfen, 
Cent  Dig.  i  Sa] 

2.  Covenants  «s951(2)— BasnioTunrs  as  to 

Use  of  PBEMsas— VAUDtrr. 
Where  tbe  common  grantor  by  a  clause  in  all 
its  deeds  restricted  buildings  to  residential  pur- 
poses, but  reserved  the  right  to  consoit  to  erec- 
tion ot  buildings  tat  mauxA  and  dinrch  pur- 
poses, be  had  the  power  as  against  his  grantees 
to  ffive  his  oonseiU  to  election  of  buildings  for 
SQch  purposes. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  {  50.] 

8.  Covenants  •s»21  —  Rbstkiotions  as  to 
Un  or  PBBHnocs— YAUDirr. 

Restrictive  covenants  In  a  deed  are  to  be 
construed  most  strictly  against  tbe  coveoant 

[Ed.  Note.—For  other  cases,  see  Covenants, 
Cent  Dig.  i  20.] 

4.  Covenants  ^51(2)— Resirxctioks  as  to 
Use  of  PBEMiBEa—TALiDrrT. 
Provision  In  deed  srsnting  land  in  an  addi- 
tion restricting  buildings  to  residential  pur- 
poses, but  reserving  right  to  ocmsent  to  buildings 
for  church  and  schou  pnrposes,  was  sufficient 
notices  to  the  vendees  tiiat  sudi  consent  might  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Covenants, 

Cent  Dig.  i  50.] 

6.  Covenants  «=»61(2>t—  BuiuiiNa  RBsmo 
TiONB  —  Chuboh  Pubposes  —  "Convent"  — 
"Nun." 

Where  grantor  in  several  deeds  reserved 
right  to  waive  residential  restrictions  in  favw  ni 
church  or  school  purposes,  he  could  validly  grant 
privilege  of  erectmg  a  convent  which  fs  a  house 
or  boll^g  occupied  by  nuns,  who  may  be  des- 
ignated as  women  of  Catholie  religion  who  live 
in  a  convent  under  vows  of  poverty,  chastity, 
and  obedience. 

[EJd,  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  |  60.] 

6.  Covenants  «=»51(2)  —  Buildino  Rbstixo- 
TioNS— "Ohubch  Pubposes' —'XJhuboh.*' 
In  sneh  case  the  erection  of  a  convent  may 
be  deemed  a  "dinrch  purpose,"  since  the  word 
"church"  applies  not  only  to  a  building  used 
for  worship,  but  to  any  body  of  Christians  hold- 
ing and  propagating  a  particular  form  of  belief, 
and  any  building  intended  primarily  for  pnrpo»> 
es  connected  with  a  faith  is  used  ttx  "churdi- 
purposea." 

[Ed.  Note.— For  other  cases,  sea  Covenaufei, 
Cent  Dig.  {  60. 

For  other  definitions,  see  Words  and  Phrases, 
First  Serie&Chnrch  Pnrpoaas;  First  and  Sec- 
ond Scries,  Gbutdu] 

McCamant  J->  dissenting. 

Department  1.  Aj^eal  from  Circuit  Court, 
Multnomah  Coun^;    Robert  O.  Morrow, 

Judge. 

Injunction  by  tbe  Scott  CtMUpany,  a  cor- 
poration, and  others,  against  the  Roman 
Catholic  Archbishop  for  the  Diocese  of  Ore- 
gon, A.  Christie,  a  corporation.  Decree  dis- 
missing the  complaint,  and  plaintiffs  appeaL 
Affirmed. 

This  Is  a  suit  to  vd^kAb  tbe  constractlon  by 
tbe  defendant  of  cbtirch,  scbocA,  and  omvent 
buildings  on  onrtaln  property  In  the  tity  of 
Portland  and  the  use  of  any  buildings  con- 
structed thereon  for  idiurch,  scdiool,  or  con- 


«s»For  other  oasss  see  asms  topta  and  KBT-NUllBflB  la  aU  Kv-Mamb«rsd  Digests  and  Xadezes 
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vent  pnrpoaes.  Tbe  com^alnt  ailegec  that 
In  the  year  1909  Laarelliarst  Company,  an 
Oregon  corporation,  waa  the  owner  of  a  tract 
of  land  which  It  platted  as  "Laurelhurst"  and 
put  on  the  market  Ihe  aunplalut  contains 
the  following  allegatloia: 

"TOat  toe  the  puriwseB  of  Tendering  said  tract, 
80  divided,  platted,  and  laid  out  aa  'ttaurelhorat,* 
more  attractive  and  desirable  as  a  residence  and 
home  section,  and  with  the  intention  and  for  the 
purpose  of  indncing  persons  dealrinff  to  build 
and  mn^ntAlii  homes,  to  parchaae  lota  and  sites 
in  said  addition,  said  Laurelhurst  Company  did 
evolve  and  make  public  a  general  plan,  or 
scheme,  for  the  development  of  said  Laurelhurst 
addition  as  a  high-class  residence  and  home  sec- 
ticHi,  which  said  plain  or  scheme  oonsiated  of 
placing  certain  restrictions  on  the  use  and  im- 
provement of  the  blocks,  lots,  and  sites  In  said 
addition;  that  as  a  part  of,  and  for  the  purpose 
of  rendering  said  plan,  or  scheme,  effective,  said 
restrictions  as  to  the  use  and  improvement  of 
lots  and  sites  in  said  addition,  said  Laurelhurst 
Company  did  place  in,  and  include  in,  each  deed 
executed  by  it  to  the  porchasers  of  lots  and  sites 
in  said  addition  a  uniform  clause  setting  out 
said  restrictions,  a  copy  of  which  is  hereto  at- 
tached, marked  Exhibit  A,  and  made  a  part 
hereof,  that  it  was  the  intention  of  said  lAurel- 
fannt  Company  that  the  lots  and  sites  so  cov- 
ered by  said  restrfctions  should  be  mutually 
boond.  and  should  mntoaUy  profit  by  said  re- 
■triettoifc" 

The  restrictlong  are  as  follows: 

"During  the  period  of  twenty-five  (25)  years 
from  and  after  the  1st  day  of  January,  lw9,  no 
■tmctore  other  than  [here  is  inserted  the  num- 
ber of  dwelling  houses,  depending  upon  the  num- 
ber of  lots  purchased]  single  detatmed  dwelling 
house,  costiDg  not  less  tban  [here  Is  inserted  the 
cost  of  the  dweDing  house  which  varies  slight- 
ly in  different  sections  of  the  tract]  dol- 
lars each,  and  also,  if  desired,  and  oatbuildings 
which  may  be  necessary,  or  nsnal,  other  than 
•tables,  shall  he  erected  upon  said  praoises,  nor 
ahaD  any  portion  or  projection  of  any  such 
dwelling  hoiMe  or  outbuilding  (except  the  steps 
Uiereof),  be  within  twenty  (20)  feet  from  the 
nearest  ride  line  of  the  street  upon  which  the 
front  of  said  premises  abuts,  or  within  fifteen 
(15)  feet  from  the  nearest  side  line  of  any  other 
street  (it  being  understood  and  agreed  that,  U 
said  premises  have  a  frontage  on  two  streets,  the 
foregoing  20-foot  restriction  sh^  apply  as  to 
each  of  such  front  streets),  nor  shall  said  prem- 
ises or  any  buUding  thereon  be  used  or  occupied 
otherwise  tban  strictly  for  residence  purposes 
(or  for  church  or  school  parposea,  and  then  only 
with  the  prior  consent  of  One  party  of  t£e  first 
part,  or  its  successors  or  assigns),  nor  shall  the 
same  or  any  part  thereof  be  in  any  manner  used 
or  occupied  by  Chinese,  Japanese,  or  negroes, 
except  that  persons  of  said  races  m^  he  enmlw- 
ed  as  servants  by  residents,  nor  shall  any  cud 
bnlldinss  be  placed  on- said  premises,  nor  shall 
any  building  or  any  part  thereof  on  said  pronls- 
es  be  erected,  maintained,  or  used  for  flats, 
apartments,  stables,  stores,  or  business  or  manu- 
nctaring  purpose^  nor  shall  any  intoxicating 
liquor  he  manufactured  or  kHA  or  otherwise  dis- 
posed of  aa  a  beverage  in  any  place  of  public  re- 
sort, on  said  premises.  And  In  the  event  that 
the  restrictions  and  conditions  aforesaid,  or  any 
one  or  more  of  them,  shall  be  broken  by  said 
party  of  the  second  part,  his  heirs,  successors, 
assies,  or  legal  representatives,  or  by  any  per- 
won  holding  said  premises  tor,  by,  throngh,  or 
under  them  or  any  of  them  then  and  in  either 
or  any  such  ease  this  conveyance  shaU  be  and 
become  null  and  void,  an$l  the  title  to  said 
premises  hereby  conveyed  shall  revert  to  said 
party  of  the  first  part,  its  sueoesswn  and  as- 


signs, free  trom  all  right,  tllle,  or  claim  arWu 
under  or  by  reason  of  this  conveyance:  Provitf 
ed,  however,  that  in  the  event  of  any  forfeiture^ 
as  hereinbefore  provided  for,  and  if  there  shall 
at  the  time  thereof  be  any  mortgage  lien  upon 
said  premises,  then  the  holder  of  swdi  lien  shall 
have  the  optmn  to  take  said  premises  and  to  iKdd 
the  same  on  the  same  terms  and  omditions,  and 
subject  to  forfeiture  in  bis,  her,  its,  or  their 
hands  for  like  causes  and  on  the  same  ccmditions 
as  hereinbefore  provided  as  against  the  grantee 
herein,  or  his  hmrs,  successors,  assigns,  or  legal 
representatives.  The  foregoing  conditions,  re- 
Btrietions.  and  UmitationB  shall  apply  only  to  the 
lots  in  Laarelhurst,  according  to  the  plat  tbere- 
pOf  recorded  at  page  77  of  Book  476  in  the  Rec- 
ords of  Plats  of  saU  Multnomah  County,  hut 
shall  not  apply  to  blocks  A  and  B,  shown  on 
said  recorded  plat  It  is  understood  that  the 
restrictions  aa  to  the  cost  of  buildings  on  the 
various  lots  shown  on  said  recorded  plat  vary 
as  to  amount  and  that  the  number  of  dwdllnc 
bouses  permitted  vary  according  to  the  sise  w 
the  tract  sold,  but  that  not  more  than  one  such 
dwelling  bouse  shall  be  pennitted  on  a  sin^e 
lot  or  upon  any  parcel  of  SO  feet  frontage." 

It  Is  also  alleged  that  eadi  of  the  plain- 
tiffs baa  purchased  one  or  more  lots  or  sites, 
has  Improved  bis  property,  and  Is  using  it  In 
strict  accordance  with  the  general  plan  of 
Improvement ;  that  plaintiffs  bon^t  and  Im- 
proved their  property  with  knowledge  of 
these  restrictions  and  In  reliance  theiecm; 
that  Lanrelhurst  Company  had  Bold  lots  0,  7, 
8,  and  9  and  portions  of  lota  10  and  11  tn 
block  1 ;  and  that  by  mesne  OQnveyances  the 
defendant  anialred  title  to  tbia  j^operty 
June  IS.  1914.  On  ttie  same  day.  It  is  aver- 
red, Laurelhurat  Ciompany  deeded  to  the  de- 
fendant lot  6  la  blodc  1.  The  conqdaint  for- 
thM>  redtsB: 

"That  each  and  all  of  the  said  lots  and  sites 
so  purchased  by  defendant  are  covered  by,  and 
incTuded  within,  said  general  plan  or  scheme 
of  use  and  improvement,  and  subject  to  all  the 
restrictions  as  to  use  and  improvement  included 
in  said  restriction  clause  hereto  attached  as  Ex- 
hibit A,  that  prior  to  purchasing  said  lots  and 
sites  defendant  bad  both  actual  and  constructive 
notice  of  said  restrictions  as  to  the  use  and  hn- 
provcxoent  of  the  said  lots  and  sites  In  Laurel- 
hurst, and  the  purpose  thereof,  and  koew  said 
restrictions  applied  to  and  covered  the  lots  and 
sites  so  purchased  by  him ;  that  notwithstanding 
said  restrictions  as  to  the  use  and  improvement 
of  said  lots  and  sites  so  purchased  by  defendant 
and  bis  knowledge  thereof,  defendant  now 
threat^s,  and  proposes  to,  and,  unless  prevented 
by  order  of  this  court  will,  disr^ard  said  re- 
strictions and  erect  and  construct  on  said  toto 
and  sites,  or  some  one  or  more  dbereof,  a  dinrdi 
building,  a  school  building,  and  a  building  adapt- 
ed to  use  as,  and  to  be  used  as,  a  convent,  and 
threatens  to,  and,  unless  prevent^  by  the  order 
of  this  court,  will,  use  ssfd  buildings  for  general 
church,  school,  and  convent  purposes,  respec- 
tively; that  the  said  proposed  and  threatened 
violations  of  said  restrictions  by  defendant  if 
permitted,  will  result  in  great  and  irreparable 
loss  and  damage  to  these  plaintiffs  and  each 
thereof,  and  wiD  greatly  annoy  and  disturb 
plaintiffs  in  their  respective  homes,  and  render 
their  said  property  undesirable  as  homes,  and 
unsalable  for  such  puriKise." 

TbB  prayer  is  that  defendant  be  oijolned 
fnmi  erecting  any  chnrch,  school,  of  amvent 
building  on  the  prc^erty  transferred  to  It 
and  from  using  any  building  which  may  be 
erected  Oiereon  tat  cbnrch,  schod,  or  ctuvent 
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pniposes.  Tbe  defendant  demnrred  to  tlie 
complaint  for  Insufficiency  of  facts  and  the 
demurrer  was  sustained.  Tliereafter  ttae  par- 
ties entered  Into  the  f (flowing  8tlpalatl<Mi: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  the  abov»«ntltIra  snlt, 
tbroogh  their  respective  attorneys,  that  on  the 
IStfa  day  of  Jane,  1014,  the  LaorelhorBt  Oom- 
pany,  an  Oregon  corporation,  made,  aecnted, 
and  delirered  to  the  Boman  Cath<dlc  Archbishop 
of  the  DioceM  of  Oregon,  a  corporation,  solOt 
organized,  and  existing  under  the  laws  of  Ore- 
gon, and  tbe  defendant  h»ein,  a  certain  deed 
conveying  to  said  defendant  the  following  de- 
scribed real  property  in  the  city  of  Poruand, 
county  of  Multnmu^,  and  state  <s  Oregon ;  Ijot 

5  in  block  1  in  Laurelhurst,  according  ta  the 
map  and  plat  thereof  recorded  at  page  77  of 
Book  475  in  the  Records  of  Plats  of  said  Mnlt- 
nomab  Oonnty;  that  said  deed  contains  the 
following  -danse:  Lanrelhnrst  Company,  first 
party  herein,  does  hereby  consent  that  lota  6,  6, 
7,  8,  9,  and  that  part  of  lots  10  and  11,  In  block 
1,  in  Laorelhurst,  in  the  city  of  Portland,  oonn- 
ty of  Multnomah,  and  state  of  Or^n,  described 
as  follows,  •  •  •  may  be  used  by  the  Roman 
Catbdlie  Ardiblshop  of  the  Diocese  of  Oregon,  a 
corporation,  sole,  organized,  and  existing  under 
the  laws  of  the  state  of  Oregon,  for  residence 
purposes  and  /or  for  chordi  and/  or  for  school 
purposes:  Provided  that  any  building  ocuistruct- 
ed  or  erected  upon  said  premises  sball  be  within 
tbe  building  limits  from  the  adjacent  streets  ss 
in  said  dee<]a  therefor  provided:  And  provided, 
further,  that  the  permiasiou  thus  given  to  tbe 
Roman  Catholic  Archbishop  of  the  Diocese  of 
Oregon,  a  corporation  sole  luoresaid,  Is  personal 
diereto,  and  shall  not  be  construed  as  a  waiver 
on  the  part  of  the  Laurelhurst  Company  to  any 
assignee  of  said  corporation  scde  as  to  all  or 
any  portion  of  said  property  In  this  waiver  men- 
tioned :  And  provided,  further,  that  if  all  or 
any  portion  of  said  property  In  this  waiver  men- 
tioned sbnll  be  reRold  by  tbe  second  party  here- 
in, then  the  building  restrictions  in  snid  deed  iir 
deeds  therefor  shall  again  become  effective  and 
binding  upon  said  real  property  and  any  im- 
provemento  thereon  and  shall  be  covenants  run- 
ning with  the  land  (subject  to  subsequent  waiver 
by  the  Laurelhurst  Company  as  in  said  deed 
provided),  it  being  the  Intention  hereof  that 
no  other  covenant,  provision,  or  condition  In  any 
of  eaid  deeds  to  any  or  all  of  said  property  is 
altered,  changed,  or  varied  hereby,  except  as 
herein  specifically  mentioned.  It  is  further 
stipulated  and  agreed  by  said  parties  that  the 
defendants  demurrer  to  the  complaint  on  file  In 
this  case  may  be  considered  by  the  court  and  a 
decision  rendered  thereon  in  all  respects  as 
though  the  facts  above  stipulated  to  and  ad- 
mitted appeared  by  aUegatiou  upon  the  face 
of  the  complaint." 

PlalntifiFs  having  tendered  no  farther  plead- 
ing, tbe  court  passed  a  decree  dismissing  ttae 
complaint.  Trom  this  decree  plalntifls  ap- 
peaL 

James  L.  Conley,  of  Portland  (Stapleton 

6  Conley,  of  Portland,  on  the  brief),  for  ap- 
pellants. Hall  S.  Lusk  and  John  M.  Gearln, 
both  of  Portlaud  (Dolph,  Mallory,  Simon  A 
Gearln,  of  Portland,  on  the  bri^,  for  re. 
spondent. 

McBRIDE,  C.  J.  (after  stating  tiie  facts  as 
above),  [t]  The  clause  in  the  various  deeds 
llmlttng  the  bnlldiiigs  to  be  erected  on  lots 
In  LaurelhOTSt  to  tbose  designed  for  residen- 
tial poiposea  is  a  restrictive  covenant,  and 
is  valid  even  where  the  building  which  it  is 
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proposed  to  erect  la  intended  for  adiool  pni^ 
poses.  Doe  v.  Keeling,  1  Maule  ft  8.  9&; 
Wlckenden  t.  Webster,  0  BL  &  Bl.  S87.  Soeb 
a  restrictitm  will  also  be  held  valid  as 
against  the  erection  of  a  «hnrch  within  ttae 
restricted  area.  St.  Andrew's  Ghnrdi's  Ap- 
peal, 87  Fa.  012.  It,  may  be  talcen  as  settled 
law  that  mdi  covenant  Is  valid,  and  that 
the  buildings  which  defendant  purposes  to 
erect  are  within  the  restrictive  clause  above 
recited,  unless  tbey  have  been  taken  out  of 
It  by  the  cocaent  given  to  the  defendant  by 
,the  Laurelhurst  Company. 

[2]  There  can  be  no  question  but  that  the 
Laurelhurst  Company,  having  by  its  convey- 
ances reserved  tbe  right  to  dispense  with  the 
restrictive  clauses  so  far  as  they  refer  to 
buildings  erected  for  school  or  church  pur- 
poses, has  a  right  to  waive  such  restrictions. 
Whitehouse  v.  Hugh,  [1906]  L.  R.  2  Chan- 
cery Division,  283.  The  question,  therefore, 
is  whether  the  dispensing  power  reserved  to 
the  grantor  la  sufficiently  broad  to  embrace 
the  Impiovemaita  oontemplated  by  tbe  de- 
fendant. 

[3]  It  la  a  familiar  mle  of  law  that  re- 
stricttve  covenants  are  to  be  construed  most 
strictly  against  the  covenant;  and.  unleas 
the  use  complained  of  Is  plainly  within  the 
provisions  of  the  covenant,  it  will  not  be  re- 
strained. Clark  V.  Jammes,  87  Hun,  215,  33 
N.  7.  Supp.  1020;  Easterbrook  v.  Hebrew 
Ladies*  (hpban's  Society,  85  Conn.  289,  82 
Atl.  561,  41  L.  R.  A.  (N.  S.)  615;  Boston  Bap- 
tist Social  Union  v.  Boston  University,  183 
Mass.  202,  68  N.  B.  714;  American  Unitarian 
Ass'n  V.  Minot,  186  Mass.  589,  71  N.  B.  061; 
Crofton  V.  St  CTement's  Church,  208  Pa.  209, 
57  Atl.  670.  Citations  supporting  this  doc- 
trine might  be  multiplied  indefinitely. 

[4]  Keeping  in  mind  the  rules  above  stat- 
ed, we  will  consider  the  nature  of  the  re- 
strictions quoted  with  reference  to  tbe  case 
at  bar.  As  previously  intimated,  the  right 
of  the  grantor  to  waive  them  when  such 
waiver  is  desired  to  enable  tbe  premises  to 
be  used  for  school  or  church  purposes  is  un- 
limited unless  from  the  peculiar  language 
employed  we  adopt  the  view  that  it  was  the 
intention  of  the  grantor  to  limit  the  waiver 
to  the  use  of  such  buildings  for  church  or 
school  purposes  as  had  already  been  con- 
structed for  residence  purposes.  In  other 
words,  we  are  to  assume  that  the  grantors, 
when  they  inserted  in  their  deeds  a  clause 
restricting  the  use  of  the  granted  premises 
to  resldeuce  purposes,  and  in  the  same  in- 
strument inserted  an  exception  permitting 
them  to  waive  such  restriction  so  as  to  per- 
mit the  use  of  tbe  premises  for  school  or 
churdi  purposes,  had  In  mind  the  very  re- 
markable contingency  that  a  purchaser  might 
erect  a  dwelling  house  upon  the  land  pur- 
chased  and  afterwards  conclude  to  use  it  as 
a  church  or  a  schoolhouse,  and  that  in  aatii 
a  contingency  only  would  a  waiver  be  effec- 
tive. Tbla,  in  our  opinion,  would  be  a  verr 
strained  and  unnatural  construction,  and  ona 
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8o  evidently  ooutnwg  to  die  teal  Intent  of 
tbe  grantor  that  It  most  ba  rejected.  It  Is 
evident  that  the  grantw  was  hmUng  tar- 
ward  to  a  time  when  tbe  commanlty  occupy- 
iag  Xaarelharst  would  have  become  large 
enough  to  reQolre  schools  and  chacchoa,  and 
that  it  waa  its  Intentton  to  retain  antborit? 
to  permit  such  bnUdlnga  to  be  erected.  The 
form  of  the  conveyance  was  full  and  fair 
warning  to  every  Intending  purchaser  that 
.  sach  buUdlnga  might  be  erected  whenever 
in  the  ia4SP>^  of  the  grantor  the  ^proprl- 
ate  time  for  constmctlng  them  had  arrived. 
Tbe  language  of  the  restriction  siqiports  this 
Interpretation.  We  qoote  from  plaintUfa' 
brief  that  part  of  the  restrictive  dause  which 
plaintiff p  deem  applicable  to  the  cantentlon 
here: 

"Dorins  tbe  period  of  25  years  from  and  aft- 
er the  Ist  day  of  Jannary,  1909,  no  structure 
other  than  a  siog'Ie  detached  dwelling  house, 
ooatLng  not  less  than  f — —  each,  and  also,  if 
dsidted,  any  outbuilding  which  may  be  neces- 
sary or  usual,  other  than  stables,  shall  be  erect- 
ed upon  said  premises,  *  *  *  nor  shall  said 
premises  or  any  buildings  tiiereon  be  used  or 
-  oecnpied  otherwise  than  strictly  for  residence' 
purposes  (or  for  church  or  school  purposes,  and 
then  only  with  the  prior  couseut  of  the  party  of 
the  first  part  or  its  saccessors  or  assisns).** 

It  wHI  be  seen  that  tbe  dispensing  power 
in  tlie  grantor  is  reserved  not  only  with  re- 
q)ect  to  buildings  which  might  at  the  date  of 
the  'grant  be  erected  upon  the  land,  but  in 
re^>ect  to  the  placing  of  ottier  buildings  ut>- 
on  Oie  premises  (laud)  granted.  Plainly  the 
intent  was  that  the  grantee  shonld  not  use 
an  already  constructed  residence  for  school 
or  church  purposes;  neither  was  such  pur^ 
(dmser  to  be  permitted  to  erect  a  building  for 
such  purposes  In  the  future  without  obtalu- 
IniT  Uie  consent  of  the  grantor. 

[B]  The  only  remaining  question  la  whetb- 
er  a  oonvrat  conies  within  the  restriction. 
A  nun  may  be  briefly  designated  as  a  woman 
of  tbe  OatboUc  reilgltm  wbo  lives  In  a  con- 
vent  under  vows  of  poverty,  diastlt7,  and 
obedience:  A  convent  la  a  house  or  building 
occupied  by  nuns.  We  are  of  tbe  opinion  that 
sDCh  a  building  may  folrly  be  termed  a  resi- 
dence or  dwelling.  It  la  a  dwelling  place  for 
nuns.  It  would  ttierefore  seem  that,  if  the 
othtt  conditions  of  tbe  restriction  are  com- 
plied  with,  It  makes  no  difference  how  large 
Uie  dwelling  la  or  bow  many  people  occupy 
it.  M cBiurtry  v.  Fhllllpa  Investment  Co.,  103 
Ky.  806.  40  S.  W.  80.  40  U  It.  A.  489,  la  a 
case  In  point  In  that  case  the  court  said: 

"The  proof  shows  that  the  building  complained 
of  is  to  cost  some  $40,000,  is  to  be  of  brick  and 
stone,  and  its  front  wall  is  to  be  set  back  the 
re9uired  distance.  The  controversy  is  whether 
this  house  is  to  be  used  for  residence  purposes 
only  within  the  meaning  of  the  deed.  In  ex- 
planation of  its  cbar&cter  and  in  answer  to  the 
claim  that  there  was  to  be  in  it  a  poblic  or 
■emipublic  restaurant  the  originator  of  the 
scheme  to  erect  this  honse  testifies  that:  There 
is  to.be  no  restaurant  of  a  public  nature;  there 
is  to  be  everything  in  this  bouse  to  make  boose- 
keeping  comfortable.  Every  apartment  in  the 
house  IS  to  have  a  parlor  and  dining  room  and 
on«  w  more  bedrooms  and  a  kitohen.  Bv«y 


apartment  Is  to  have  more  than  <mt  bedroom; 
there  is  only  one  four-room  flat.  Provision  is 
made  in  the  bouse  for  hot  and  cold  water  and  all 
other  conveniences.  The  basement,  in  which  Is 
to  be  a  large  dining  room,  to  be  used  by  the 
occupants  of  the  house  If  desired,  also  contains 
three  sets  of  laundry  tubs,  that  each  apartment 
may  have  one  or  more  days  to  use  In  laundering 
their  linen,  or  to  be  nsed  In  any  way  they  dioose 
as  a  laundry  Is  used  in  a  private  residence.  A 
part  of  the  basement  Is  to  be  used  for  storing 
the  trunks  of  the  parties  who  may  choone  to 
put  their  trunks  out  of  their  apartments.  There 
is  to  be  nothing  about  it  of  a  dieap  or  nasty 
kind.  There  is  but  one  house  in  St,  James 
Court  constructed  of  as  fine  material,  and  that 
is  the  Conrad  residence.*  It  Is  shown,  indeed 
admitted,  that  these  different  apartments  or  flats 
are  places  for  persons  to  reside  tn,  bnt  It  is 
contended  that  the  language  of  the  restriction 
conveys  tbe  idea  of  a  single  residence  for  a  sin- 
gle family,  or  at  any  rata  excludes  tbe  idea  of 
B  number  of  residences  under  tbe  same  roof  or 
in  the  same  bouse.  We  think,  however,  tiiat  to 
give  the  language  used  this  meaning  would  be 
to  extend  Its  scope  beyond  the  expressed  inten- 
tion of  tbe  parties.  The  purposes  for  which 
the  bouses  to  be  erected  on  the  conrt  were  to 
be  nsed  were  Residence  puqnses  ohly.*  And  as 
the  hvaai  in  controversy  Is  to  be  eonstmcted  for 
such  purpose  only,  and  is  not  to  be  need  for 
any  other  purpose,  we  do  not  think  its  construc- 
tion is  at  all  prohibited  by  this  restriction 
clausa" 

See,  alao,  Roth  r.  Jong,  79  Appk  Dir.  1,  79 
N.  T.  Suitp.  828;  Johnaoa  t.  Jones,  244  Pa. 
386,  80  AtL  649.  52  L.  B.  A.  (N.  S.)  838;  Be< 
formed  Protestant  Datcb  Ohareb  v.  Hodlsfm 
Avenue  Bldg.  Ga,  168  Anpi  BIt.  309,  148  N. 
X.  8tq)p.  518;  Batea  r.  I^geUng,  137  i^tp. 
OlT.  578, 122  N.  T.  Siwp.  261;  Be  Itobertaon. 
20  Ontario  Law  B^  286. 

(>].  There  ia  another  ffronnd  jxsfon  wliloh 
tbe  oonaoit  given  by  die  grantor  to  the  de- 
fendant can  ba  anatalned:  Obat  ttw  erection 
of  a  convmt  may  fairly  be  termed  a  "cbnrdi 
pnrptae,"  whldi  la  tbe  term  used  In  tbe  dls> 
penalng  clause  of  the  restriction.  There  la  a 
broad  dlsttoctlon  to  be  drawn  between  tlda 
phrase  and  the  words  "for  tbe  erection  of  a 
church."  A  building  may  be  erected  for 
church  purposes  other  than  those  ctmnected 
with  divine  worsb^.  The  word  "church"  ap- 
plies not  only  to  a  building  used  for  woi^ 
ship,  but  to  any  body  of  Christiana  holding 
and  propagating  a  particular  form  of  belief, 
as,  for  instance,  the  Baptist  Church,  the 
Methodist  Church,  or  the  Catholic  Church; 
and  any  building  Intended  to  be  used  prima- 
rily for  pui^oses  connected  with  the  faith 
of  such  religious  organization  may  be  safd 
to  be  used  for  church  purposes.  It  Is  a  mat- 
ter of  universal,  and  tlierefure  Judicial, 
knowledge,  that  associations  of  nuns,  sisters 
of  charity,  and  the  like  are  as  much  a  part 
of  the  organization  of  the  Catholic  Church 
as  its  priesthood,  and  that  convents  are  as 
muc^  a  part  of  its  organization  and  cburch 
policy  as  churdi  buildings;  and  In  this  sense 
the  erection  of  a  convent  Is  as  much  a  church 
purpose  as  a  house  of  general  worship.  In 
the  case  of  Craig  v.  First  Presbyterian 
Church  of  Pittsburgh,  88  Pa.  42,  32  Am.  Rep. 
417,  the  question  was  whether  a  building  la- 
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tended  for  the  feesloiis  of  a  Strnda^  sdiool, 
ordluaiT  lecture  services  connected  with  the 
duurch,  social  gatherings,  and  fairs  held  for 
the  purpose  of  raising  funds  for  mlaskmary 
purposes,  with  occadonally  a  "plain  tea"  for 
the  benefit  of  those  who  attended  from  a 
distance^  was  a  "religious  purpoee."  The 
orait  hdd  that  it  was,  saying: 

"If  the  church  reqaire*  the  bailding  for  Its 
Sabbath  schools  and  for  a  lecture  room,  and 
such  purposes  are  religious  in  their  nature,  bb 
wt  have  endeavored  to  diow,  of  irbat  possible 
matter  can  it  be  should  die  churdi  ntillu  said 
building  bjr  applying  it  to  other  coUateral  ob- 
jects, not  in  themsdves  technically  religiooa, 
yet  germane  to  the  general  purpose?" 

Upon  the  wtuAe  we  are  of  the  opinion  that 
the  defoidant  is  within  its  legal  rights  In 
erecting  and  malntalolng  the  bnildlngs  de- 
scribed In  the  complaint;  and  the  decree  of 
the  drcolt  court  will  therefore  be  affirmed. 

BTTBNETT  and  HARRIS,  JJ^  concur. 
BBNSON,  J.,  taking  no  part  In  tike  waaa- 
eratlon  of  thlfc  case. 

IfcCAMANT,  3.  (dissenting).  In  this  case 
we  are  not  embarrassed  by  any  controverte<i 
qnestloDS  of  fact.  The  demurrer  admits  the 
aUegati<ms  of  the  complaint  to  be  trae  and 
challenges  t^elr  sufficiency  In  iMlnt  of  law. 
Many  of  the  legal  qoestlons  arising  on  this 
record  are  determined  by  recent  and  well- 
considered  decisions  of  this  court  The  va- 
lidity of  the  restrictions  on  whldi  appellants 
rely  is  established  by  Seeck  v.  Jakel,  71  Or. 
85,  141  Pac.  211«  L.  B.  A.  1916A,  679.  The 
rl^  of  app^Uants  to  dalm  equitable  relief 
based  on  tiiese  leBtxletloDa  Is  siqiported  by 
Doester  r.  Alvln.  74  Or.  544^  145  Pac.  060. 
This  latter  case  grew  out  of  the  markettng  of 
Overlook  addition  to  the  dty  of  Portland  un- 
der a  general  sdieme  whereby  pnrefaasers  of 
Iota  were  required  to  keep  their  buildings  at 
least  20  fleet  fnnn  the  street  line.  Bestrlo- 
tions  to  this  effect  were  Inserted  in  Uie  deeds 
under  penalty,  as  In  this  case,  of  forfeiture  of 
the  estate  of  ttie  grantee  to  the  grantor.  In 
constnUng  this  pruvislim  In  the  deeds  this 
court  said  ttirougfa  Mr.  Chief  Justice  Moore: 

"This  covenant  grants  a  conditional  estate,  in 
the  nature  of  a  negative  easement,  whereby  each 
nantee  who  secured  a  title  to  ai»  land  in 
Overlook  addlti<«  widi  knowledge  of  the  Uml* 
tatioDs  prescribed  became  seised  of  a  servient 
estate  as  to  his  own  premlsfls,  and  also  the  own- 
er of  a  dominant  estate  in  all  other  lots  the 
deeds  to  which  contained  anch  conditions. 
*  *  *  These  restrictions  In  the  case  at  bar 
prohibit  each  owner  ot  real  proper^  so  e<mvey- 
ed  from  violating  the  UmitaUons  put  upon  Us 
premises,  because  a  breach  thereof  would  or 
might  affect  ^e  dominant  estate  therein  of  some 
or  all  other  owners  of  lots.  Since  hU  land  is 
subjected  to  the  burdens  incident  to  a  servient 
estate  In  the  premises,  he  has  the  corresponding 
advantage  of  enforcing  In  equity  his  rights  in 
and  to  uie  dominant  estate  as  to  all  other  real 
property  the  owners  of  which  obtained  their  ti- 
tle with  Imowledge  of  the  covenant,  and  he  may 
prevent  any  infringement  that  would  or  might 
siEaet  Us  lead.'* 


Hie  conclusion  reached  In  Du ester  v,  Alvln 
sustained  the  Injunction  passed  by  the  lower 
court  at  the  instance  of  purchasers  of  lots  in 
Overlook  addition  restraining  other  purchas- 
ers from  omstmcting  houses  in  closer  proz- 
Imlty  to  the  street  line  than  that  permitted 
by  the  restrictions  cmtataied  in  the  deeds. 

The  case  at  bar  is  dlatlngulehable  from 
Duester  v.  Alvln  in  that,  while  the  restric- 
tions In  that  case  were  absotate.  in  this  case 
Laurelhurst  Company  reserved  to  itself  a 
dl«i)ensing  power  by  Inserting  In  the  deeds 
the  fcdlowlng  language: 

"Nor  shall  said  premises  or  any  bunding 
therem  be  used  or  occupied  otherwise  than 
strictly  for  residence  purposes  <0r  tot  diurch  or 
school  purposes,  and  then  only  with  the  prior 
consent  of  the  party  of  the  first  iwrt^  or  Its  sue- 
cesscws  or  assigns).^ 

Beqwndent  bases  Its  eontentlons  wholly  on 
the  reservation  above  quoted,  and  admits  in 
effect  that,  In  the  absence  of  this  reservft- 
tlon  and  appropriate  action  by  Z^iurelhorst 
Ccunpany  pursuant  dereto,  amidlanta  woold 
be  entitled  to  the  rtii^  prayed  for.  Beqioiid- 
ent  ooDtends  that  this  dispensing  power  ex- 
tends to  the  modification  of  the  restrictions 
in  so  far  as  they  ctmtnd  the  erecUon  <tf 
buildings  on  the  property  in  question.  Aj^ 
pellants  controvert  this  construction  of  the 
language  and  contend  that  Laur^urst  Com- 
pany has  reserved  to  itself  only  the  power 
to  permit  buildings  erected  in  accordance 
with  the  restrictions  to  be  used  tor  diurdi 
and  school  purposes.  It  Is  the  duty  of  the 
cotut  to  ascertain  the  Intention  ot  the  paiv 
ties  from  the  language  they  have  used  and 
from  the  surrounding  dr  cum  stances. 

The  restrictions  first  forbid  the  erection  on 
the  premises  for  a  period  of  25  years  ot  any 
building  other  than  a  detached  dwelling 
house  to  each  lot,  and  forbid  the  erection  of 
such  dwelling  house  within  20  feet  of  the 
street  line  on  which  the  house  fronts.  These 
restrictions  have  to  do  with  the  construction 
of  buildings  on  the  property.  The  next  two 
provisions  have  to  do  with  the  use  and  oc- 
cupation of  the  i^roperty.  Tber  are  as  tcA' 
lows: 

**Nor  shall  said  premises  or  any  building 
thereon  be  used  or  occupied  otherwise  than 
strictly  for  residence  purposes  (or  for  church 
or  school  pnrpoBes,  and  then  only  with  the  prior 
conseDt  ot  tbe  party  of  the  first  part,  or  its  suc- 
cessors or  assigns),  nor  shall  tbe  same  or  any 
part  thereof  be  in  any  manner  used  or  occupied 
by  Chinese,  Japanese,  or  n^roes,  except  that 
persons  of  said  races  may  be  employed  as  serv- 
ants by  resideuts." 

The  next  pro  vision  forbids  Uie  placing  of 
any  old  buildings  on  the  premises.  Then 
follows  a  prohibition  against  the  erection, 
maintenance,  or  use  of  any  building  on  the 
premises  "for  fiats,  apartments,  stables^ 
stores,  or  business  or  manufacturing  purpos- 
es." Hie  final  restriction  forbids  the  manu- 
facture and  sale  of  intoxicating  liquors.  Tlie 
restrictions  close  with  penal  and  ^lanatory 
clauses  not  necessary  to  he  noticed  in  this 
connection. 
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It  win  be  remembered  that  these  reetrlc- 
ttoos  are  flmnd  In  the  deeds  by  whltih  re* 
spondent  acgnlred  title  to  all  its  Ew<^rty 
except  lot  S  In  block  1.  and  that  UUe  to  this 
lot  was  taken  with  fall  Knowledge  of  the  re- 
■trlctioDS  and  with  knowledge  that  they  were 
a  part  of  a  general  plan  under  which  the 
prc^rty  was  being  marketed  and  on  the 
fidth  of  whldh  appcAbuits  had  purchased  and 
improred  tbelr  pnyperty.  Whatever  right  re> 
qmndoit  has  to  escape  the  effect  of  these  re- 
strictions must  be  predicated  on  the  paren- 
thetical danse  above  quoted.  A  parenthetical 
oUinse  ordinarily  Qualifies  the  language  to 
which  It  is  attaclied.  OSkls  danse  is  attach- 
ed to  a  pnrristoa  H"*itlng  the  use  and  occu- 
pation of  the  premisea  The  clause  to  be  in- 
terpreted ouislsts  of  a  prqwBltion  and  its  ob- 
ieds  and  a  second  preposition  and  its  ob- 
jects. ISie  grammatical  construction  of  the 
aentence  plainly  Imports  that  the  phrases 
modify  the  preceding  verbs,  "ofied"  and  "oc- 
cupied-" The  patties  pennit  tiw  premises  to 
"be  used  or  occupied''  "for  church  or  school 
purposes,"  but  "only  with  the  prior  consent 
of  ttie  party  of  the  first  part"  The  natural 
hitsipretatlon  of  ttie  langaage  makes  It  eaidv- 
alent  to  this: 

"Said  premises  or  any  building  tbereon  may 
be  used  or  occupied  for  church  or  school  par- 
posei^  but  <H)lr  with  the  pruw  consent  of  the 
party  of  the  fiist  part,  or  its  luccessors  or  as- 
rigns." 

We  cannot  apply  the  language  used  as  a 
modification  of  the  restriction  on  the  erec- 
tion of  buildings  without  taking  the  words 
out  of  the  connection  in  which  the  parties 
have  placed  them  and  putting  a  forced  oon- 
etnictUHi  on  the  language  used.  As  it  seems 
to  me,  the  parties  have  provided  that  the 
premises  and  buildings  situate  Qiereon  are 
to.be  used  for  strictly  residence  purposes, 
and  then  have  qualified  this  restriction  by 
permitting  them  to  be  used  for  church  or 
Hchool  purposes,  provided  the  prior  consent 
of  the  Laurelhurst  Company  Is  secured,  and 
this  Is  the  extent  to  which  the  restrictions 
have  been  modified. 

The  language  we  are  called  upon  to  Inter- 
*  pret  Is  found  In  the  deeds  executed  by 
Laurelhurst  Oomjuny  to  appellants  and  oth- 
er purchasers  of  lots.  In  the  absence  of  the 
parenthetical  clause  appellants  would  clear- 
ly be  entitled  to  the  complete  relief  for 
wblch  they  pray.  Z>uester  r.  Alvin,  74  Or. 
644, 146  fba  660.  Whatever  the  rights  of  re- 
spondent may  be  to  erect  or  use  buildings  on 
the  premises  for  school  and  churtA  purposes, 
th^  are  derived  through  LaunUturst  Com- 
pany, «nd  these  ri^^ts  are  only  such  as  have 
been  reserved  by  Laurelhurst  Company  in  the 
parenthetical  elanse  above  quoted.  It  Is 
elementary  that  a  reservation  is  to  be  con- 
strued most  strongly  against  the  grantor.  2 
Devlin  on  Deeds.  I S79;  Klaer  v.  Bldgway,  86 
Pa.  B2»,  684.  Such  reservation  eannot  be 
extended  beyond  the  import  of  Its  terms.  Ft 
Wayne  v.  Lake  Shore  Co..  182  Ind.  668,  82 


N.  B.  216. 18  L.  R  A.  367,  32  Am.  St  Rep.  277, 
282.  The  language  used  is  that  chosen  by  the 
Laur^urst  Cwnpany,  and  Is  therefore  to  be 
construed  most  strongly  agalnet  it  McFad- 
den  V.  Friendly.  0  Or.  222,  226;  LoMuis  v. 
McFarlane,  GO  Or.  129,  184,  136,  91  Pac  466; 
Spande  t.  Western  Ufa  Co.,  68  Or.  171,  188, 
136  Pac  1189;  8  Bullng  Case  Law,  1061;  0 
Cyc.  690. 

Mime  of  tlie  cases  dted  biy  Uie  Chief  Jus- 
tice on  Qie  subject  of  oonstmctlan  involved 
the  Interpretation  <tf  a  tilanse  in  a  deed  re- 
serving to  the  grantor  a  dispensing  power. 
The  B(de  question  invtAved  in  this  case  is  the 
interpretation  of  sodi  a  clause.  The  re- 
strictions themselves  are  clear  and  the  par- 
ties an  In  snbstantlal  accord  as  to  their 
meaning. 

If  it  bad  been  ttis  Intention  of  lAorel- 
hnrst  Company  to  reserve  to  itself  the  power 
to  dispense  wltiti  all  restrictions.  It  would 
have  been  easy  to  insert  In  the  deeds  a  pro- 
viso to  that  effect  I  apprdioid  that  audi 
a  proviso  would  have  Impaired  the  usefulness 
of  the  restrictions  In  marketing  the  property. 
The  r^tlve  rights  of  appellants  and  Laurel- 
hurst Gononny  under  the  fticts  alleged  in  13ie 
complaint  are  dearly  set  oat  In  De  Gray  v. 
Monmouth  Beach  Co,  60  N.  J.  Bq.  829,  889, 
24  Atl.  388,  801: 

"The  equity  would  seem  to  spring  from  the 
presumption  that  each  purchaser  has  paid  an 
enhanced  price  for  his  property,  relying  on  the 
general  plan  by  which  all  the  property  la  to  be 
subjected  to  the  restricted  use  being  carried  out, 
and  that,  while  he  Is  bound  by  and  observes  the 
covenant,  It  would  be  Ineqidtable  *  *  *  to 
allow  any  other  owner  of  lands,  subject  to  the 
same  restrictions,  to  violate  it 

"Lord  MacnaghtoD,  in  Spicer  v.  Martin,  14 
App.  Cas.  12  (at  page  26),  says:  *It  seems  to 
me  that  when  Mr.  Spicer  put  his  houses  In 
Cromwell  Gardens  on  the  market  he  invited 
the  public  to  come  In  and  take  a  portion  of  an 
estate  which  was  bomd  by  one  general  law, 
a  law  perfectly  well  nnderetoodt  and  one  cal- 
culated and  Intended  to  add  to  the  security  of 
the  lessees,  snd  consequently  to  increase  the 
price  of  the  bouses.  The  benefit  of  tiiat  in- 
crease, whatever  it  was,  Mr.  Spicer  got  Can 
he  or  nis  representative  be  permitted  to  destroy 
the  value  of  the  thing  he  sold,  by  authorizing 
the  use  of  part  of  the  estate  for  a  purpose  in- 
conaistent  with  the  law  1^  which  he  professed 
to  bind  tbe  whole.' " 

It  is  true  that  the  construction  adopted  by 
me  restricts  within  narrow  limits  the  dis- 
pensing power  reserved  to  Itself  by  Laurel- 
hurst Company;  but  I  am  led  to  this  con- 
struction both  by  the  Import  of  the  language 
used  In  the  connection  In  which  it  is  placed 
and  also  by  the  intention  of  the  parties,  to 
be  gathered  from  the  surrounding  circum- 
stances. The  clause  inserted  In  deeds  ex- 
ecuted by  Laurelhurst  Company  was  framed 
in  1009,  when  the  tract  was  first  put  on  the 
market  Its  manifest  purpose  was  to  pro- 
motCf  the  sale  of  lots  by  assuring  to  pur- 
chasers that  the  tract  would  be  used  only  tor 
hlgh-<AasB  homes.  Bach  purchaser  accepted 
the  restrictlans  when  applied  to  his  proper- 
ty, In  the  beUef  that  he  was  abundantly  rec- 
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ompenaed  hj  the  assnnnee  that  the  mr^ 
lonndlng  property  wonld  be  deroted  to  the 
erection  of  homes  whose  cost  shotdd  not  be 
less  than  a  stated  snm,  and  whose  nnmheT 
AoQld  not  exceed  one  to  a  lot.  If  the  dis- 
pensing power  reserved  had  been  a  broad  tine, 
purchasers  would  not  haTS  found  in  the 
scheme  the  assarance  with  reference  to 
nd^borlng  pnqperty  uliidi  was  the  Incen- 
tive to  pnnAase.  Tbe  dTCumstances  suggest 
that  tbe  Iiaurdhurst  GiHnpany  must  have 
Intended  that  Its  porcbaseis  should  regard 
the  restrictions  as  applying  tiuom^bont  Uie 
tract  and  the  dhqienslng  power  as  not  ma- 
terially Intofering  wtOi  the  scheme.  It  la 
true,  as  cmtended  ropondent,  that  ttie 
most  fimdamental  canon  of  constructlosi  re- 
quires that  effect  be  given  to  a  contract  in 
accordance  wlUi  the  Intention  of  the  parties, 
but  section  721  of  Lord's  Oregon  Laws  pn^ 
Tides  as  follows: 

•*Whett  the  terms  of  an  agreement  have  been 
hitended  In  a  differoit  sense  by  the  different 
parties  to  It,  that  sense  is  to  praTail,  afalnst 
either  party,  in  which  he  Buppoeed  the  other  on- 
derstood  it" 

The  material  question  is,  therefore,  what 
Laurelhorst  Company  intended  its  purchasers 
to  understand  by  the  language  used.  Barr  t. 
American  C<vyiiig  CX>.,  142  III.  App.  82.  101, 
102 ;  Maney  Ck>.  v.  Baker  C!o.,  186  IlL  App. 
390,  394 ;  Stev^  t.  Amsinck.  149  App.  Dir. 
73a,  133  N.  T.  Supp.  815,  S21 ;  Pec^le's  Build- 
ing Assodation  r.  Klanber,  1  Neb.  (Unof.) 
676,  678,  679,  96  N.  W.  1072;  Campbell  t. 
Hbbbs,  97  Neb.  888,  836,  151  N.  W.  929.  I 
cannot  think  that  It  was  Intended  by  Laurel- 
hurst  Company  that  each  purcliaaer  was  to 
nnd^vtand  that  the  vendor  of  the  tract  liad 
reserved  to  Itself  the  d^t  to  permit  Qie 
erection  of  a  sduxa  or  churtfh  building  on 
the  lot  adjoining  his  pnichaae.  It  is  allied 
Uiat  aKtellants  have  Improved  th^  ^operty, 
and  that  the  carr^g  out  of  re8p<«ident*s 
plans  will  result  In  great  and  irreparable  loss 
to  appellants  and  will  render  their  v^txoeng 
undesirable  and  unsalable  as  homes. 

In  the  event  of  the  reversal  of  the  decree, 
Issue  mi^t  be  Joined  m  these  allegati<nui 
and  the  proofs  might  not  sustain  tiiem,  but 
in  the  present  condition  of  the  record  we  are 
bound  to  accept  tJbese  allegations  as  true. 
Where  these  results  would  follow,  we  should 
be  the  mMe  careful  not  to  enlarge  by  con- 
struction the  rights  reserved  Ifj  Laurelhurst 
Company  to  waive  the  restrictions  under 
which  Its  property  has  been  mariceted. 

On  the  facts  alleged  in  the  complaint.  In 
my  opinion,  appellants  are  entitled  to  an 
injunction  restraining  respondent  txom  erect- 
ing 00  the  property  described  In  the  complaint 
any  building  which  does  not  conform  to 
the  restrictions  above  quoted.  Kespondent 
should  be  free  to  use  the  premises  for  church 
and  school  purposes  In  so  far  as  such  use  Is 
consistent  with  the  building  restrictions.  A 


dwdltng  house  erected  <m  Uie  pniCKrty  could 
be  used  as  a  convent  within  the 
poww  reserved  and  ererelsed. 
X  think  tiiat  tlie  decree  ahoald  he  imnnd. 


GABO  et  al.  V.  WOLLffiNBEBG. 
(Su^eme  Ooort  ct  Orflgoe.   Feb.  20^  19X7.) 

1.  mcbtoaobs  «s»194— bighto  of  moktoaab 
— Kbucbvbsbuhit  tob  Sbbvicbb. 

A  tnortg&^ee  in  poaseasion  of  mortgaged  re- 
alty cannot  collect  pay  for  services  rendered  by 
bun  in  caring  for  or  improving  the  pn^erty* 

[Ed.  Note.— For  other  cases,  sea  Mwtg8ges» 
Cent.  Dig.  H  498-60Q.] 

2.  MOBTOAQES  ^saQSi.  —  BnnBiPmH  —  Is- 
TBBKST— PlXADXNQ  . 

In  an  action  to  have  a  deed  declared  to  be  a 
mortgace  and  to  fix  amount  required  Co  redeem, 
a  complaint,  alleginr  that  mortgagee  took  pos- 
session of  the  premises  under  c^ligation  to  ap- 
ply rents  doe  upon  the  mortgage  indebtedness, 
concluded  plaintufa  as  to  amount  of  interest  and 
entitles  defendant  to  interest  ctwiputed  at  rate 
stipulated  in  mortsage. 

[ifld.  Note,— For  other  caaas,  mem  McwtgagM, 
Ceot  Dig.  H  1866-1860.] 

3.  Appkal  and  Ebbob  «b>1119     Bmtibw  — 

Neobsbitx  or  Appeai.. 
Where  a  Utinnt  did  not  appeal  from  decree 
of  trial  court  ulowing  insufficient  amount  <tf 
interest,  the  same  cannot  be  modified  in  his  fa- 
vor on  appeal. 

[Ed.  Note.— F(»  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  8f  4006-^10.] 

4.  MoRTGAaEB  «S3600(2)— Ascouirr  Biquibko 

TO  RBDEBM— COMPOOIfD  I  NTS  REST. 

Mortgagee  on  redemption  is  not  wtitled  to 
int^est  upon  interest,  and  heoee  is  not  entitled 
to  interest  on  amount  of  delinquent  interest  due 
when  be  took  poasessioQ. 

fEd.  Note.— For  other  eases,  see  Mortgagee, 
Gent  DiB.  |  1773.] 

B.  MoBTOAOKS  «=»603— RiORTS  or  Mobtqaobi 

—   REIMBUBaBUBHXe  POB   PKBXAHKflT  IM- 

PBOVBMENT. 

A  mortgagee  In  possession  of  mor^xged 
premises  is  bound  to  Keep  the  property  in  ae 
good  condition  as  wh«i  he  took  posseasioa  and  ia 
entitled  to  reimbarsement  for  expenses  thus  in- 
curred upon  redemption,  but  he  is  not  entitled 
to  any  mmbursement  lor  permanent  improve- 
ments made  by  liim  without  coosent  or  direction 
of  mortgagor,  although  anch  imnorenunts  nu 
with  theiaad. 

[Ed.  Note.— For  other  cases,  see  Mortgagee. 
Gent  Dig.  H  1788-1785.3^^  — ~ 

6.  MoBTOAGBs  «S3616  —  Rights  or  Uosr- 

GAGBB— REIMBUBSBUElfn  POB  FKBUANBHT 
lUPBOVBUBNlS. 

Under  the  rule  that  a  mortgagee  who  acted 
in  good  faith  and  believed  himself  to  be  owner  in 
fee  ia  entiUed  to  reimbursement  {or  permanent 
improvements  which  increase  value  of  the 
property,  a  mortgagee,  who  in  his  answer  al- 
leges facts  showing  Uiat  his  claim  was  under 
the  mortffSfe,  cannot  claim  rdmbursement  for 
permanent  miprovements. 

[Ed.  Not&— For  other  ease^  see  Mortgagee, 
Cent  Dig.  »  1883-1844.1 

7.  MOBTOAGBB  9»1S7  —  BiGHTS  OT  MOBT- 

QAOBB. 

Under  I*  O.  L.  I  335,  declaring  Ouit  a  real 
estate  mortgage  shall  not  be  deemed  a  convey- 
ance SO  as  to  enable  the  mortgagee  to  recovw 
possessitm  without  foreclosure,  knowledge  la 
imputed  to  mortgagee  that  under  statutes  and 
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MtaUiabed  Uw  <^  tiie  state  he  cannot  ^niie 
title  without  foredoBnTe  or  absolute  ctmyey- 

[Ed.  Note.— EV>r  other  caaeflL  gee  Mortgages. 
Cent.  Dig.  IS  27(^6.} 

&  HOBTQAQBS  «=»2M— OoifTBTANOB  IN  LdEU 
or  FOBEGZMUBB— BCQUIBTEBa. 

A  conveyance  of  mortsaged  realty  by  the 
mortgagor  to  the  mortgagee  to  dispense  with 
foreclosure  and  vest  title  in  mortgagee  most  be 
a  deed  executed  with  statntory  formalities  and 
without  any  condition  permitting,  tedooption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent-  Dig.  SS  806-814.1 

8.  MOBTGAQES  <S=>603  —  I>EED  AS  UoBTaAOE 

— Bianr  or  Gbantee— Rxiububsement  fob 

Xupboveukktb. 
A  mortgagee,  to  avoid  expense  of  foreclo- 
sure, agreed  with  mortgagor  to  extend  time  of 
redemption  for  period  of  four  years,  in  consid- 
eration of  execution  ot  abscAute  deed.  Hold, 
waA  deed  was  in  effect  a  mortgage,  and  mort- 
gagee not  entitled  to  recover  reimbarsemeots 
for  fireproof  vaults  and  other  Improvem^ts 
made  on  property  while  in  possession. 

[Ed.  Note.— For  other  cases,  see  MortgageBt 
Oant  Dig;  H  1788-1786.1 

10.  Evidence  <&=»278— Admissibilitt— Wmt- 
nvoB  or  Deceased  PBBSOifs. 

Under  L.  O.  If.  {  700,  providing  that  en- 
tries or  writings  of  a  deceased  person  made 
against  his  interest  may  be  admissible  In  evi- 
dence, entries  by  i^umber  in  his  books  of  ac- 
eoant  allowing  amount  due  him  from  patrraa 
are  oitries  in  favor  of  bis  interest  and  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent.  TUg.  S  1135.] 

11.  EVlDEi^CE      «=3271(18)    —  DOCtTMENTABY 

EviDBwcB— Copies— WBrrraas  or  Deobas- 

KD  PKBSONS. 

An  unverified  transcript  of  books  of  ac- 
eoant  of  deceased  person  showing  declarations 
in  favor  of  his  interest  are  not  admissible  In 
evidence  under  I*  O.  Xa  I  790. 

[Ed.  Note.— BVir  aOuai  caacs,  aee  XMdane^ 
Cent.  Dig.  S  1096.] 

12.  EVIDBNOX  «r=»818(5)  —  ADMieSXBELITT  — 

Beceipts— Heabsat. 
Receipts  of  third  parties  constittite  hearsay 
and  are  not  to  be  received  in  evidence. 

(Bid.  Vote,— Toe  other  cmsb,  aee  BvUenc^ 
Cent.  Dig.  I  U97.] 

13.  MoBTOA«fi  «sn617— Bifflon  OF  Mobx- 

OAOEB  —  BSnCBUBSKiaHTS  FOB  Qbfaibs  — 

EIVIDENCE. 

In  action  to  fix  amount  required  to  redeem 
a  mortgage,  a  mortgane  in  possession  cannot 
lecorer  for  repaira,  where  the  only  evidence  to 
diow  cost  <tf  such  repairs  conusts  ot  unverified 
statements  taken  from  the  books  of  the  person 
who  made  the  repairs  and  has  since  died  and 
receipts  signed  by  such  deceased  person. 

[Eld.  Note.— For  other  caaeL  aea  MortgagMf 
Cent.  Dig.  K  1845-1847.] 

14.  AFPBAI.  and  EBBOB  «S3201(D  —  Bbvibw 

—  Evidence  ELbceived  Without  Objso- 

TIOB. 

Error  cannot  be  urged  to  admission  of  In- 
competent  evidence  received  without  objection. 

FEd.  Jfote. — For  other  caaea,  see  Appeal  and 
Bnror,  Cent  Dig.  |  1258;  Trial,  Cent.  Dig.  { 
172.] 

15.  HoBTOAOES  <8=9621— FoBBCLOsnBS— Peb- 

SONAI.  DBCBBE. 

In  an  action  by  heirs  ot  mortgagor  to  have 
eomt  determine  amount  required  to  redeem 
from  mortgage,  where  the  pleadings  raised  no 
ioBae  of  any  prconissory  note  or  other  personal 


oblijEation  ot  plaintiffs,  m,  perscmal  decree 
against  plaintiffs  for  amount  remaining  due 
on  mcntgage  is  nawarrauted  and  arroneons. 

[Ed.  Note.— For  other  caaea,  see  Hwtgagea, 
Cent  Dig.  H  1856-1868.] 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;  F.  M.  Calkins,  Judge. 

Action  by  Simon  Caro  and  others  against 
H,  Wollenbcrg  to  ascertain  amoout  due  on 
mortgage  and  permit  plalntifts  to  redeem. 
From  a  judgment  fixing  such  amount,  plain- 
tiffs appeaL   Modified  and  affirmed. 

This  is  a  second  appeal  In  a  salt  to  com- 
pel a  mortgagee  in  possession  to  account  for 
the  net  income  accruing  from  real  property 
pledged  for  a  debt  and  to  allow  the  plaintiffs 
to  redeem  the  same  upon  payment  ci  what 
might  be  found  due  to  the  defendant.  The 
Instrument  alleged  to  be  a  mortgage  was  In 
the  f<Hin  ot  a  deed  abeolate  upon  its  face,  but 
was  coupled  wltb  an  agre^oit  allowing  the 
grantors  to  redeem  the  reaUy  within  a  speci- 
fied time  upon  payment  of  a  debt  of  $16,600 
principal  and  interest  thereon  at  8  per  cent, 
per  annum.  At  the  first  trial,  the  drcnit 
court  sustained  the  contention  of  the  defend- 
ant that  the  deed  was  In  fact  absolute  and 
passed  the  title  to  Mm  beyond  recall,  ^at 
dedsion,  however,  was  reversed  in  a  well- 
consideied  opinion  by  Mr.  Justice  Bean  re- 
ported In  68  Or.  420,  136  Pac.  8G6,  wherein 
it  was  determined  that  the  instrument  was 
Indeed  a  mortgage  owing  to  the  provision  for 
redemption  and  that  an  accounting  should  be 
had  with  leave  to  the  plaintlEfs  to  redeem. 
Upon  its  return  to  the  drcult  court  tite  jmr- 
tlea  to  the  cause  saw  fit  to  file  amended 
pleadings.  The  complaint  before  us  at  the 
present  juncture  declares  Ui  substance  that 
on  July  22, 1899,  the  defendant,  as  mortgagee, 
took  possession  of  the  premises  described 
"for  the  purpose  of  collecting  the  rents  from 
said  pr<^>er^  and  applying  the  same  upon  a 
mortgage  Indebtedness  of  116,610  owing  by 
the  said  Simon  Caro  and  Isadore  Garo  to  de- 
fendant, and  has  ever  since  so  remained  in 
the  possessloD  of  said  iHVperty  and  collected 
the  rents  tiierefrwn."  Isadore  Ctero  died 
July  16,  1800,  and  it  is  stated  that  the  plain* 
tiffs,  except  Simon  Caro,  are  his  only  sur^ 
vlvlng  relatives.  It  is  averred  that  on  m 
about  Jaonary  1,  1910,  the  plalntifls  demand- 
ed a  settlement  and  statnnent  of  account 
concerning  the  monetary  matters  between 
them  and  the  defendant,  and  that  they  offer- 
ed to  pay  any  -balance  thus  found  due  him; 
that  the  latter  refused  to  account,  clalined  to 
tte  the  owner  In  fee  simple  of  the  realty  in 
dispute,  and  denied  that  the  plaintiffs  or  any 
of  them  had  any  Interest  whatever  therein. 
They  charge  that  he  has  received  as  the 
rents,  Issues,  and  profits  of  the  real  estate 
more  than  enough  to  pay  his  debt  and  all 
taxes  thereon ;  and  that  ever  since  that  date 
they  have  always  been  ready,  able,  and  will- 
ing to  pay  any  amount  found  due  to  the  de- 


«s>Var  stbsr  mam  see  saina  tople  and  KBT-NOBIBBIt  In  «U  Ksr-Mamlwrsd  Dlgssts  sad  laOeM 
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fenduit  TipoD  an  sccoantliig.  The  prayer  is 
snbstantinlTy  for  an  acoonntlng  and  redemp- 
tion. 

The  answer  denies  the  readiness  or  ability 
ot  tbe  plaintiffs  to  pay  the  amonnt  fou^d 
due,  or  that  the  defendant  has  received  snf- 
fldent  to  extinguish  the  debt,  and  avers  that 
from  the  time  he  entered  Into  possession  un- 
til November  1,  1914,  he  has  received  from 
the  rents,  Issnes,  and  profits  of  the  land  $84,- 
484;  that  he  has  expended  during  the  same 
time  In  taxes,  repairs,  and  Improvements 
thereon  the  sum  of  $14,966^.  Here  follows 
the  allegatl<n  concerning  the  nature  of  tbe 
Indebtedness: 

"That  the  prhu^nl  mm  due  the  defondant 
from  tbe  plalntiffB  Sinum  Oaro  and  his  Iwoth- 
er,  the  said  Isadore  Caro,  since  deceased,  on 
the  Ist  day  of  August,  1899,  was  $10,610; 
that  the  interest  aocumolating  and  accraing  «i 
said  principRl  sum  from  that  date  until  the 
Ist  day  of  November,  1914,  aggregates  a  total 
som  of  $19,980.34." 

He  dalnia  for  his  persraial  supervision  of 
the  property  during  his  occupancy  the  sum 
of  $1,830,  and  declares  that  after  deducting 
tbe  total  amount  of  rents,  ISBues,  and  profits 
received  firom  Oie  property  since  Angnst  1, 
1889,  there  la  due  to  him  from  tbe  plalntUfs 
the  full  sum  of  $18,906.28.  The  prayer  ta 
Ona  answer  is  fbr  a  foreclosure  and  gale  by 
virtue  of  tbe  instmnient  already  declared  to 
be  a  mortgage^  Tbe  reply  traverses  tbe  an- 
swer wbOTever  It  conflicts  with  tbe  com- 
plaint. 

After  a  bearing  the  drcolt  court  declared 
that  tbe  indebtedness  of  the  plaintUTs  to  tbe 
defendant  amounted  to  $9,901.57,  rmdered  a 
personal  decree  against  all  of  them  tor  that 
amount  with  interest  at  the  rate  of  8  per 
coit.  per  annum  from  tbe  date  of  the  decree, 
and  made  that  the  basis  allowing  the  plain- 
tiffs to  redettu,  in  default  of  which  fore- 
closure  and  sale  abonld  foUow.  Hie  plain- 
tiffs appeal,  <dalmlng  that  the  court  erred  In 
finding  that  there  was  due  from  tbem  to  the 
defendant  any  sum  whatever,  and  that  It 
was  wrong  In  giving  personal  Judgment 
against  them.  O^ere  was  no  appeal  on  be- 
half of  tbe  defendant 

J.  O.  Watson,  of  Boseburg  (W.  W.  Card- 
well,  of  Boaeburg,  on  tbe  brief),  for  appel- 
lants. Dexter  Bin,  of  Boseburg  (O.  P.  Cos- 
bow,  of  Boa^uix,  on  tbe  brief),  for  respond- 
enb 

BURNETT.  J.  (after  stati;ig  tbe  facts  as 
above).  [1]  The  testimony  on  tbe  accounting 
was  taken  November  27,  1914,  and  seems  to 
have  covered  the  controversy  to  December 
1st  of  that  year.  In  this  court  the  plaintiffs 
challenge  the  amount  demanded  by  the  de- 
fendant for  his  persMial  services  In  the  man- 
agement of  the  property  while  In  his  posses- 
sion, the  charge  made  for  vaults  erected  in 
the  building,  the  rate  of  Interest  allowed  by 
tbe  court  in  its  computations,  and  aonie 
Items  for  plumbing  bills.  While  the  mort- 
gagee la  In  poaseasion  of  mortgased  realty, 


his  attentions  to  tbe  matter  are  in  his  own 
Interest,  and  he  cannot  collect  pay  for  serv- 
ices rendered  for  himself.  Turner  v.  John- 
son, 95  Mo.  431,  7  S.  W.  670,  «  Am.  St  Bep. 
62;  Barnard  v.  Paterson.  187  Mich.  688,  100 
N.  W.  893;  Clark  v.  Smith,  1  N.  J.  Eq.  121. 

[2-4]  On  the  subject  of  Interest;  the  allega- 
tion of  the  amended  complaint  concludes  the 
plaintiffs  as  to  the  rate.  They  say  that  tbey 
snrrenderedr  and  tbe  defendant  took  posses- 
sion of  the  realty  to  apply  the  rents  upon  a 
mortgage  Indebtedness  owing  by  plaintiffs  to 
the  defendant  The  record  discloses  that  an 
incident  of  this  liability  was  interest  there<m 
at  the  rate  of  S  per  cent  per  annum,  and, 
although  nothing  was  said  about  a  rate  at 
the  time  the  possession  changed,  yet  It  fol- 
lows the  original  debt  which  remained  tbe 
same.  Therefore  In  oar  calculations  the  In- 
terest must  be  computed  at  8  per  cent  The 
circuit  court  decided  that  the  demand  for  an 
accounting  which  was  refused  by  tbe  de- 
fendant on  January  1,  1910,  tolled  the  Inter- 
est so  that  after  that  date  the  defendant  was 
not  entitled  to  tbat  increase  upon  bis  debt 
In  view  of  the  fact  that  he  has  not  appealed 
from  that  ruling,  it  is  tbe  law  of  the  case 
and  must  control  us  In  our  allowances  oa 
that  point,  for  It  Is  settled  in  this  state  that 
when  a  litigant  does  not  appeal  from  a  de- 
cree of  the  trial  court  there  can  be  no  modi- 
fication of  the  same  in  his  favor  in  this 
court  Shook  v.  Coh(^an,  12  Or.  239,  6  Pac 
503 ;  Shirley  v.  Burch,  16  Or.  83,  18  Pac  851, 
8  Am.  St  Bep.  273 ;  Thornton  v.  Krlmbel,  28 
Or.  271,  42  Pac.  995 ;  Cooper  v.  Thomason,  30 
Or.  162,  45  Pac.  296;  Board  of  Begeuts  v. 
Hutchinson,  46  Or.  67.  78  Pac  1028;  McCoy 
V.  CrossOeld,  54  Or.  691,  104  Pac  423 ;  Bank 
of  Commerce  v*.  Bertrum,  56  Or.  349, 104  Pac 
963,  106  Pac  444;  Fllnn  v.  Vaughn,  65  Or. 
372,  106  Pac  642.  The  prlncU>al  of  the  debt 
in  tbe  begludng  was  $16,600.  At  tbe  time 
tbe  plainttfb  yldded  poesessicm,  Oere  was  a 
montb's  interest  due  amounting  to  $lKk  Tbe 
defendant  Is  not  entifled  to  Interest  nptm 
the  interest  and  hence  computations  must  be 
based  up<Hi  the  principal  sum  of  $16,600. 

The  most  Important  item  contested  Is  tbe 
charge  of  $1,836  for  vaults  erected  in  the 
building.  Tbe  tertlmony  shows  tbat  involved 
In  tbe  transaction  In  controversy  tliere  was 
a  dwelling  house  as  well  as  some  business 
property  which  was  occupied  by  a  building 
devoted  to  stor»  on  tbe  ground  floor.  Tbe 
upper  part  was  used  for  a  time  for  a  Ma- 
sonic halt  After  that  order  left  tbe  premis- 
es, tbe  second  floor  was  idle  for  a  time,  and, 
the  principal  storeroom  becoming  vacant  the 
defendant  leased  it  to  an  abstract  company 
which  required  a  fireproof  vault  The  de- 
fendant accordingly,  built  one  on  tbe  ground 
floor  at  an  expense  of  $660.  Later  he  se- 
cured the  United  States  Land  Office  as  a 
tenant  for  tbe  upper  story,  and  for  the  con- 
venience of  that  Institution  he  tore  out  the 
first  vault  and  used  it  with  additional  ma- 
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teriaX  to  erect  a  two-story  Tftiat  rea<^s 
from  tiie  basement  through  tbe  first  story  to 
tbe  room  abore.  The  teatlmony  Shows  that 
fhcfre  was  no  mateilal  Increase  in  the  net 
rental  after  the  Installatlfm  ot  these  raults. 
They  were  pfennanently  bnllt  Into  the  balld- 
Ing,  and  the  plalntUfs  eontokd  that  they  will 
■nbstanttaHy  Interfere  with  the  use  of  the 
store  for  general  merdiandlse  parpoaea  be- 
cause they  ftxe  practically  In  the  middle  of 
ttie  rooms  Instead  o£  at  one  Bld& 

[I]  The  antborittes  are  practically  nnani- 
moos  that,  as  a  general  mle,  where  the  mort- 
mcee  takes  possesion  of  realty  wlthont  a 
foreclosare,  be  cannot  charge  for  more  than 
keying  tlw  property  In  r^talr  and  is  not 
entitled  to  any  rdmbnrsemrat  for  permanoit 
Improvements  which  he  installs.  The  gov- 
erning principle  Is  that,  although  tbe  mort* 
gagee  has  taken  possessicai,  yet  the  Utle  has 
not  passed  and  he  is  oocnpying  onoQier 
man's  land.  He  Is  In  duty  bonnd  to  keep 
iJifi  pr(^)erty  in  as  good  condltlini  as  it  was 
when  he  took  it,  but  beyond  this  be  cannot 
go  witbodt  the  ctmsent  of  the  real  owaet 
of  the  premises.  The  mortgagee  has  no  more 
ri^t  to  dictate  permanoit  invrovonents  to 
the  owner  after  taking  possession  than  he 
bad  befbre.  If  be  desires  to  close  np  tbe 
transaction  and  realize  upon  his  loan,  he  may 
foreclose  bis  mortgage  and  sdl  the  pwD&etf. 
A  contrary  holding  nnder  sacb  drcnmstances 
would  mean  that  at  his  discretion  a  mort- 
gagee can  pnt  improvements  upon  real  estate 
to  such  an  extent  as  to  render  It  Inq^ossible 
for  the  mortgagor  to  redeem.  His  addltUus 
mig^t  vastly  enlarge  tbe  value  of  the  land, 
but  prevent  redemption  by  the  mortgagor  for 
want  of  funds  to  meet  Uie  Increase,  though 
he  might  be  able  to  pay  the  original  debt 
It  would  practically  destroy  tbe  debtor's 
right  of  redemptlMi,  but  leave  Intact  the 
creditor's  right  to  foreclos&  The  Interests 
of  the  mortgagee  and  mortgagor  In  the  hold- 
ings are  in  a  sense  correlative.  If,  while  he 
Is  yet  In  possession,  the  mortgagor  adds  per- 
manent Improvemoits  to  the  realty,  they  be- 
come subject  to  tbe  mortgage  by  operation 
of  law,  and  be  can  have  no  allowance  there- 
for In  reduction  of  his  Ind^tedness.  The 
same  rule  works  both  ways,  so  that,  If  with- 
out the  consent  of  the  mortgagor  the  mort- 
gagee in  possession  adds  to  the  laud  perma- 
nent improvements  as  distinguished  from 
mere  repairs,  he  does  so  at  his  peril,  and 
they  follow  the  course  of  the  title.  Baynor 
V.  Drew,  72  CaL  SOT,  18  Pac.  886;  Moore  v. 
Cable,  1  Johns.  Oh.  (N.  T.)  S85;  Clark  v. 
Smith,  1  N.  J.  H]q.  121;  Lynch  t.  Ryan,  137 
Wis.  13. 118  N.  W.  174,  329  Am.  St  Rep.  1040, 
1043,  and  note;  Hal<me  v.  Roy,  lOT  CaL  G18, 
40  Pac.  1010;  Bradley  r.  MerrUl,  88  He.  319, 
84  Atl.  160;  Miller  v.  Curry,  124  Ind.  48.  24 
N.  O.  219,  874;  White  r.  Atias  Lbr.  Co.,  49 
Neb.  82.  68  N.  W.  359;  Catterlln  v.  Arm- 
•trong,  101  Ind.  208;  Horn  v.  Indianapolis 
Nat.  Bank.  mind.881ta6N.  E.S68,  9U 
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R.  A. 676. 21  Am.  St  Bep^ 281;  McAbee  T.Haiw 
rison,  60  S.  Cw  89,  27  S.  E.  039;  Sposedo  v. 
Merrlman.  Ill  Me.  680,  90  Atl.  387 ;  FroeUch 
V.  Swafford,  88  S.  D.  142,  144  N.  W.  925. 
Tbe  sitnatlcn  is  thus  portrayed  In  Kinkead 
V.  Peet,  153  Iowa,  199, 132  N.  W.  1095,  speak- 
ing of  the  mortgagee  In  possession: 

"He  was  at  liberty,  of  course,  to  wager  the 
cost  of  the  ImprovemeDts  aptm  bis  judgment 
the  ontcome,  but  he  could  not  impose  upoa 
pIsintifE  any  obligation  to  make  him  whole  in 
case  he  should  Iom.** 

There  are  many  cases  where  there  was  a 
voidable  foreclosure  nnder  which  tbe  mort- 
gagee bouj^t  and  took  possBOBlon  of  the 
property.  In  sndi  instances,  it  be  has  acted 
in  good  faith  and  has  a  right  to  beUeve  that 
he  is  in  veiy  truth  the  actual  owner  of  the 
fee-simple  title,  he  may  be  entitled  to  his 
reasonaUe  charges  for  permanent  Improve- 
ments which  Increase  ttw  value  of  tibe  prop- 
erty. Instances  of  snCb  cases  are  these:  Ba- 
con T.  Gottrell,  18  Minn.  194  (OIL  183) ;  Us- 
key  T.  Snyder.  66  W.  Va.  149,  66  S.  B.  702; 
Oresbam  t.  Ware.  79  Ala.  iSZ;  Whetstone  t. 
McQueen,  187  Ala.  801,  84  So.  229;  Howard 
T.  Olark,  72  Vt  429.  48  Aa  666. 

[I]  In  tbe  Instant  case  these  latter  anthorw 
lUes  do  not  apply,  nie  defendant  bad  no 
right  to  suppose  that  be  was  tbe  oinier  of  the 
property  in  fee,  or  that  be  was  otherwise 
than,  a  mortgagee  in  possession.  His  own 
answer  In  the  original  case  routs  him  from 
that  positlcm,  tor  there  he  said,  in  speaking 
o£  tbe  mattw  in  controversy: 

"niat.  for  tlie  purpose  of  avoldiog  the  addi- 
tional expense  and  troable  of  a  foreclosure.  It 
was  mutually  agreed  by  and  between  the  de- 
fendant and  tbe  said  Caro  Bros,  that,  in  con- 
sideration of  the  said  Caro  Bros,  executing 
and  delivering  unto  defendant  a  good  and  sum- 
cient  warranty  deed  to  the  aforesaid  premises, 
thereby  saving  the  costs,  and  expenses  of  a 
foreclosure  salt  defendant  would  extend  the 
time  for  redemption  on  said  mortgaged  prem- 
ises for  a  period  of  four  years  from  said  22d 
day  of  July,  1890,  and  It  was  mutually  agreed 
by  and  between  the  parties  that  if  toe  plain- 
tiff and  said  Isadora  Oaro,  partnen  as  Caro 
Bros.,  woold  pay  to  the  d^endant  the  full  sum 
of  $16,610,  with  interest  thereon  at  the  rate 
of  8  per  cent  together  with  all  taxes  assessed 
against  said  premises,  wittiin  four  years  from 
said  22d  day  of  July,  1895,  then  ttiU  defend- 
ant would  reconvey  said  premises  to  said  Caro 
Bros.,  and  that  said  Caro  Bros,  might  occupy 
said  premises  during  said  extension  period  and 
collect  tbe  rents  from  the  subtenants,  but  if 
said  Caro  Bros,  failed  to  pay  tbe  Interest  as 
aforesaid  annnally,  or  pay  the  entire  sum  of 
principal,  interest  and  taxes  within  four 
years,  then  they  should  surrender  the  posses- 
sion thereof  to  defendant,  and  said  ccmtract 
should  be  null  and  void." 

The  defendant  must  have  known  that  the 
Instrument  under  which  he  took  possession 
was  a  mortgage,  "for  he  himself  hath  said 
It" 

Without  variation  from  Thompson  v.  Mar^ 
shall,  21  Or.  171,  27  Pac.  907,  to  the  present 
time,  the  courts  of  this  state  have  held  that 
such  an  instrument  Is  a  mortgage,  whatever 
tbe  parties  themselves  may  have  styled  It 
Wherever  a  oonveyanoe  la  lettered  with  a 
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CMidltion  allowing  the  srantor  txi  redeem  the 
premises,  the  stamp  of  "mortgage!'  la  indel- 
ibly placed  npoD  the  transaction.  It  la  said 
in  secOfon  422.  L.  O.  L.: 

"A  lien  upon  real  or  itersoual  property,  oth- 
er than  that  o£  a  Judgment  or  decree,  whetber 
created  by  mortgage  or  otherwiBe,  shall  be  fore* 
closed,  and  the  property  adjudged  to  be  aold  to 
satisfy  the  debt  secured  thereby  by  a  suit.  In 
such  suit,  in  addition  to  the  decree  of  foreclo- 
sure and  sale,  if  it  appear  tliat  a  promissory 
note  or  other  personal  obligation  for  the  pay- 
ment of  the  debt  has  been  given  by  the  mort- 
gagor or  other  lien  debtor,  or  by  any  other 
person  as  principal  or  otherwise,  the  court 
shall  also  decree  a  recovery  of  the  amount  of 
such  debt  against  such  person  or  iwrsons,  as 
the  case  may  be,  as  in  the  case  of  an  ordinary 
decree  for  the  recovery  of  money." 

See,  also,  section  335,  L.  O.  1^,  declaring 
that: 

"A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the 
reai  pnverty  withoat  a  fwedosnre  and  sale 
aooording  to  law." 

[7]  This  aection  is  an  emiAagls  of  the  prin- 
ciple that  a  mortgage  does  not  caavey  title. 
The  defendant  cannot  say  Uiat  he  waa  Is- 
norant  of  the  thoroughly  eetabUsbed  law  of 
the  state  laid  down  In  the  original  (pinion 
In  this  suit  and  followed  by  the  uniform  Un» 
of  decisions.  The  law  imputes  to  him  a 
knowledge  that  withoat  foreclosure  be  conM 
not  acquire  the  title  of  the  mortgagor.  In- 
deed, the  statute  expressly  requires  fore- 
closure. 

[8, 1]  It  Is  true  that  It  Is  competent  for  a 
mortgagor  to  convey  his  Interest  In  the  mort- 
gaged realty  to  any  one  absolutely,  and  none 
the  leas  to  the  mortgagee ;  but  It  must  be  by 
a  deed  executed  with  the  statutory  formal- 
Ides  and  without  any  condition  whatever  per- 
mitting redemption.  No  such  showing  has 
been  made  in  this  case  on  behalf  of  the  de- 
fendant in  any  respect  whatever.  By  the 
consensus  of  authority,  therefore,  he  was 
not  a  purchaser  in  good  faith,  but  purely 
and  simply  a  mortgagee  In  possession,  and, 
if  he  would  acquire  the  title,  must  either  get 
an  absolute  conveyance  from  the  mortgagor 
or  proceed  to  foreclose  his  mortgage  lien. 
We  conclude  therefore  that  the  defendant  Is 
not  entitled  to  recover  anything  for  the  per- 
manent improvements  mentioned. 

The  plumbing  contested  by  the  plaintiffs 
was  said  to  have  been  done  by  one  W.  H. 
Carroll,  who  died  before  the  trial.  It  ap- 
pears in  evidence  that  the  defendant  has 
about  20  buildings  of  different  kinds  In  Rose- 
burg,  all  of  which  required  more  or  less 
plumbing  from  time  to  time.  He  testified 
that  he  kept  no  separate  account  for  the 
buildings  Involved  In  this  suit.  He  says  he 
caused  plumbing  to  be  installed  in  those 
structures,  but  he  does  not  pretend  to  be 
able  to  give  of  his  own  knowledge  Its  amount 
or  value.  The  only  attempt  at  proof  on  this 
point  was  the  offer  of  a  statement  made  from 
the  decedent's  books  by  his  father,  who  did 
not  regidarly  keep  them  and  only  made  an 


entry  therein  now  and  then  at  long  Inter- 
vals. The  books  themselves  were  not  offered 
In  evidence  and  are  not  before  us.  They 
were  not  authenticated  by  any  one  who  kept 
them  or  had  knowledge  of  their  correctness. 
Under  such  circumstances,  even  they  would 
not  be  admissible  In  evidence  in  any  event. 
Beyond  that,  It  is  said  in  section  790,  L.  O.  L.: 
"The  entries  or  other  writings  of  a  like  char- 
acter of  a  person  deceased  or  withoat  the  state, 
made  at  or  near  the  time  of  the  transaction, 
and  in  a  position  to  know  tiie  facts  stated 
therein,  may  be  read  as  primaiy  evidence  of 
the  facts  stated  therein,  in  the  following  cases: 
(1)  When  the  entry  was  made  against  the  in- 
terest of  the  person  making  it;  or  09  whfltt 
it  was  made  In  a  prctfessimial  capacity,  and  in 
the  ordinary  course  of  professional  conduct: 
or  (3)  when  it  was  made  m  the  performance  of 
a  duty  specially  enjoined  by  law,** 

[18,11]  It  Is  plain  that  the  first  Instance 
is  the  only  one  possibly  applicable  In  the 
present  Juncture,  but  in  order  to  be  admis- 
sible the  entry  must  be  made  against  the 
interest  of  the  person  making  it  The  charg- 
es made  by  Carroll,  however,  against  Wal- 
lenberg, would  not  be  against  the  Interest  of 
the  person  making  tbem,  but  rather  In  his 
favor;  and  hence  the  entries  themselves 
would  not  be  competent  evidence  under  the 
statute.  Much  less  would  a  mere  unverified 
transcript  of  his  books  be  admissible.  Har- 
mon V,  Decker.  41  Or.  587,  68  Pac.  11, 1111.  03 
Am.  St.  Eep.  748;  Manchester  Assur.  Co.  v. 
Or^on  Ballroad  Co.,  46  Or.  162,  79  Pac.  60, 
69  L.  B.  A.  475,  114  Am.  St  Bep.  863 ;  Lint- 
ner  v.  Wiles,  70  Or.  350,  141  Pac.  871;  Hoov- 
er V.  Gehr,  02  Pa.  136;  Boblnson  T.  Dibble, 
17  Fla.  457. 

[12-14]  In  some  Instances  there  appear  in 
the  record  what  purport  to  be  receipted  bills 
from  Carroll  for  some  expenditures,  but  It  Is 
well  settled  that  receipts  of  third  parties 
constitute  hearsay  and  are  not  to  be  receiv- 
ed in  evidence.  Ellison  v.  Albright  41  Neb. 
03.  59  N.  W.  703,  29  L.  R.  A.  737.  The  doc- 
trine governing  that  matter  is  that  the  re- 
ceipt of  one  not  occupying  any  official  rela- 
tion to  the  transaction  la  in  the  first  place, 
a  declaration  not  under  the  sanction  of  an 
oath,  and,  second,  that  the  person  making 
it  is  not  presented  for  cross-examination  by 
the  adverse  party.  Becelpts  required  by  law, 
as  for  public  taxes  and  the  like,  constitute 
a  manifest  exception  to  the  rule.  Under 
these  principles,  therefore,  the  defendant  fail- 
ed to  prove  his  charges  for  pltmiblng  per- 
formed bj  the  deceased  CarrolL  There  were 
other  Items  of  the  same  nature  for  work  per- 
formed by  another  man;  but  his  statement 
of  the  same  was  admitted  without  objection 
on  the  part  of  the  plaintiffs,  and  bsataa  tSuef 
must  stand. 

[IS]  There  Is  but  little  dispute  about  the 
receipts  from  the  property,  and  we  find  from 
a  careful  examination  of  the  testimony  and 
correction  of  mistakes  in  addition  that  the 
total  income  received  from  the  mortgaged 
realty  from  August  1,  1890,  to  December  1, 
1014,  AmonntB  to  984,9(Bw    OSie  total  dl» 
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bnrsemeDts  allowed  for  tbe  same  period  are 
$12,323.68.  Under  the  principles  of  law 
which  we  believe  are  snstalned  by  a  great 
weight  of  authority  and  the  aridence,  we 
have  rejected  $2,638.21  of  the  defendaat's 
claim  for  expenditures.  Under  the  procedure 
approved,  in  Lynch  r.  Ryan,  aupra,  and  other 
anthorlUes,  we  have  computed  the  Interest 
at  8  per  cent,  per  annum  with  yearly  rests, 
applying,  as  partial  payments,  the  net  income 
of  the  property  for  each  year,'  closing  the 
ealctUatlon  of  interest  at  January  1,  1910, 
as  that  la  the  law  of  the  case  on  account  of 
the  defendant  not  having  appealed.  The  re- 
sult la  that  the  amount  due  January  1, 1910, 
was  $14,810.C^.  From  this  we  deduct  the 
net  returns  accruing  between  that  date  and 
December  1,  1914,  amounting  to  $7,586.85, 
iaavlng  a  balance  then  due  in  the  sum  of 
$7,224.17.  This  closes  the  account  as  of  that 
date,  -and  owing  to  the  length  of  time  since 
then  elapsing,  amounting  to  more  than  two 
years,  it  is  necessary  that  the  case  be  re- 
turned to.  the  circuit  court  with  a  decree  as 
thus  modified  for  a  suppl^ental  account 
bringing  the  transaction  down  to  the  date 
of  the  hearing.  It  was  error  in  any  event 
to  render  a  personal  decree  against  the  heirs 
of  Isadore  Oaro,  deceased;  for  they  never 
promised  to  pay  anything.  In  the  amended 
pleadings  no  mention  Is  made  of  any  promis- 
sory note  or  other  personal  obligation  for  the 
payment  of  the  debt  as  d^rlbed  ta  section 
422,  L.  O.  L. ;  and  hence,  so  tar  as  the  Issues 
are  concerned  In  their  iwesent  form,  there  is 
no  data  upon  which  a  personal  decree  could 
be  r^dered  against  Sbaon  Oaro.  Henc^  on 
the  principle  that  amended  pleadings  sttp«v 
sede  and  take  the  pkice  of  originals,  we  must 
decline  to  order  a  perscmal  decree  against 
any  of  the  plaintiffs.  Owing  to  the  probable 
wide  margin  of  the  value  of  the  property 
over  the  amount  required  to  redeem  or  for 
which  a  foreclosure  may  be  ordered,  this 
point  is  not  of  great  Importance  but  Is  decid- 
ed according  to  the  strict  construction  of 
the  pleadings.  The  details  of  the  calculation 
are  not  of  gemml  IntereBt  to  the  legal  pro- 
fesslott  or  to  the  pubUc;  and  therefore  can- 
not be  inserted  at  lengUi  In  tbft  opinion. 

Following  the  !»ecedent  of  Biekel  r.  Wes- 
flAnger,  68  Or.  96,  113  Pac.  84,  the  cause  wUl 
be  remanded  to  the  drcnlt  court  tar  tbe  sup- 
plemental accomiting  for  receipts  and  ex- 
penditures acmilng  Blnce  Decen^r  1,  1914, 
and  the  settlement  of  the  resulting  balance, 
^e  court  should  tbsa  enter  a  decree  to  the 
effect  that  within  a  crartain  reasonable  time 
to  be  fixed  by  it  the  plalntUts  may  pay  into 
Gonit  the  balance  thus  ascertained  with  inter- 
est thereon  at  8  per  cent,  per  annum  from 
the  date  of  the  decree  until  paid ;  that,  with- 
in a  certain  further  reasonaUe  time  appoint- 
ed by  the  court,  the  defoidant  shall,  by  a 
good  and  sufficient  deed  executed  as  requir- 
ed by  law,  convey  the  property  In  question 


to  the  plaintiffs ;  and,  finally,  that  in  default 
of  full  payment  by  plaintiffs  as  thus  permit- 
ted the  property  shall  be  sold  as  In  ordinary 
foreclosure  suits,  and  the  proceeds  applied 
first  to  the  expense  of  sale,  next  to  the  pay- 
ment of  what  Is  found  due  to  the  defendant 
with  interest  as  aforesaid,  and  that  the  re- 
mainder be  paid  to  the  plaintiffs. 

The  decree  of  the  circuit  court  will  be  mod- 
ified as  Indicated,  but  otherwise  affirmed, 
with  costs  and  disborsem^ts  in  favor  of  the 
plaintiffs. 

McBRIDE,  a  J,  BSarSON  and  MOORB, 
JJ.,  concur. 


MeOIilNTOGK  v.  CITY  OF  GREAT  FALLS 
et  al.    (No.  3968.) 

(Supreme  Court  of  Montana.    Feb.  1,  1917.) 

1.  MUNIOIFAZi  GOBPOUTIONB  4a»995(l)  — 
Taxpayeb's  Suit. 

Where  officers  of  a  city,  pursuant  to  au- 
thority conferred  b^  vote,  caused  bonds  to  be 
issued,  and  entered  mto  contracts  for  the  instnl- 
lation  of  a  filtration  plant,  a  taxpayer  of  the 
city  has  sufficient  interest  to  prosecute  an  action 
in  bis  own  name  to  enjoin  the  payment  of  the 
contract  price  or  the  expenditure  of  any  money 
in  the  further  execution  of  the  plan. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |g  2163,  21C5.] 

2.  MUNIOIPAI'     COBPOBATIOHB     4s9804^  — 

CoHTBACT  Indebtedness. 
Whether  a  city  in  entering  upon  a  contract 
for  a  filtration  plant  incurred  an  indebtedness 
depends  upon  the  state  of  its  finances,  and  if 
it  has  on  band  snfficieot  available  funds  to  pay 
contracts  as  they  fall  due,  it  ia  a  cash  transac- 
tion, and  no  indebtedness  is  contracted. 

[Ed.  Note.~For  other  case^  see  Municipal 
Corporations,  Cent.  Dig.  H  18n>.  1831.] 

3.  Municipal  Cobpobations  «=>867(4)— Con- 

STlTtTEIONAti  PBOVISIONS— E  SPEND  ITUBES— 

LnnTATioNS— "Supply  of  Water." 
Under  Const,  art,  13,  |  6,  providing  that  a 
city  -may  incur  as  indebtedness  in  excess  of  the 
3  per  cent,  limit  upon  a  favorable  rote  of  the 
taxpayers  to  procure  "a  supply  of  water,'*  and 
Iiaws  1897,  p.  203,  giving  jurisdiction  of  city 
over  source  of  supply  for  purpose  of  enforcing 
sanitary  regulatltms  and  preserving  purity 
water,  a  city  may,  upon  vote  of  electors,  expen.d 
money  beyond  the  constitutional  limit  of  3  per 
cent,  for  the  purpose  of  installing  a  necessary 
filtration  plant;  "a  supply  of  water"  meaning  a 
supply  sufficieot  in  quantity  and  auitable  In 
quality  to  meet  demands  of  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1841.] 

4.  HiTHXciFAL  Cobpobations  fissM— I^is* 
LATiVE  CoHTBOL  — Constitutional  Limita- 
tions. 

A  city  is  a  creature  of  statute,  and,  in  the 
absence  of  constitutional  limitationSi  the  Legis- 
lature may  prescribe  for  it  sudi  powers  and 
privileges  as  It  deems  best. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  f|  166, 157.] 

5.  CoNSTITUTIONAt.    I4AW    «=>20  ~  CoNBTXrU- 

TIONft— Legiblativk  Constbuction. 
A  court  is  not  bound  by  a  legislative  con- 
struction of  the  Constitution,  but  such  coustruo- 
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tioD,  lone  aeqaleaeed  in,  to  enttil«d  to  mveetftil 
CDQsidermtion. 

[Ed.  Note.— For  othar  eases,  ma  OonatltDtioiial 
Law.  Cent.  Dig.  U  14, 16.] 

6.  McnrXCIPAL  COBPORATIOIIS  «=»8©7(2>-^DB- 

FLtTS  Funds— Limitation  os  Use. 
Under  Const  art.  18,  |  6.  proridlng  that  a 
ahall  own  and  control  its  water  supply 
and  devote  the  reTenues  deii'ved  therefrom  to  the 
payment  of  the  Aebt,  all  the  revenues  derived 
from  water  system  need  not  be  devoted  to  pay- 
ment of  debt,  and  where  it  appears  that  an  ex- 

{lenditure  of  sorplos  will  not  impair  city's  cred- 
t,  any  excess  of  revenues  derived  from  the  wa- 
ter pystem  over  the  amount  necessary  to  dis- 
charge interest  and  the  indebtedness  oa  it  be- 
comes due  and  meet  reqnirements  of  the  sinking 
fund  may  be  devoted  to  any  legitimate  nmnicipal 
purpose  without  auction  of  a  taxpayer^  vote. 
'  [Bd.  Note.— For  other  cases,  see  Unnic^ml 
Corporations,  Coit  Dig.  |  1S41.] 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  Joseph  McCllntock  against  the 
City  of  Great  Falls  and  others.  Judgment 
for  d^endantSt  and  plalntUE  appeals.  Judg- 
ment affirmed. 

F.  A.  Ewald,  of  Great  Falls,  for  appellant 
Cooper,  St^henson  &  HooTor,  of  Oxeat  Falls, 
for  Te^swndents. 

HOLLOWAY,  X  In  1896  tbe  dty  of  Great 
BUls  Issued  Its  bonds  In  the  sum  of  $376,- 
001^  and  from  tbe  proceeds  procured  a  water 
system  for  supplying  Qie  dty  and  its  In- 
babitants.  In  1816  the  dty  coundl,  redt- 
ing  tbat  the  dty's  only  available  means  of 
water  supply— the  UlaBouil  river — had  be- 
come polluted  to  Budi  extent  that  tbe  water 
was  no  loi^per  fit  for  nte  and  was  dangerous 
to  b^tb,  that  it  was  necessary  to  provide 
a  filtration  plant  for  purlQring  tbe  water, 
and  that  such  plant  could  be  installed  for 
$160,000^  submitted  to  the  qualified  eledors 
tbe  question  whether  the  indebtedness  of  the 
munidpality  should  be  Increased  further  be- 
yond tbe  constitutional  limit  of  8  par  ceiA.  by 
an  Issue  of  bmids  in  tbe  sum  named  to  pro- 
cure funds  necessary  for  tbe  puipose  indicat- 
ed. Pursoant  to  the  authority  craCarred  by  a 
fitvoraUe  Tot^  tbe  dty  caused  tlie  bonds  to 
be  issued  and  sold  and  the  proceeds  deposited 
in  the  dty  treasury.  It  then  altered  into 
three  contracts  for  tbe  installatlcMi  of  a  filtra- 
tion plant  at  a  cost  exceeding  (187,000,  and 
plaintiff,  a  taxpayer  of  the  dty,  commenced 
this  action  to  enjoin  the  payment  of  the  con- 
tract price  or  the  expenditure  of  any  money 
In  the  furtb0  execution  of  tbe  plan.  Tbe 
trial  court  after  a  bearing  denied  plaintiff 
any  rdiet,  and  he  appealed  frmn  the  Judg- 
mttit  entered  In  favor  of  the  defendants. 

[1]  L  There  is  not  any  merit  in  the  conten- 
tion tbat  plaintiff  has  not  suffldent  Interest 
to  authorise  him  to  prosecute  this  action. 
The  fall  faith  and  credit  of  the  dty  are 
pledged  to  tbe  redemption  of  tbe  brads  Is- 
sued (Carlson  t.  City  of  Helena,  39  Uont 
82,  lOa  Fac.  3&,  17  Ann.  Cas.  1233),  and  the 

^aa!fm  ether  essse  — 


Interest  of  the  taxpayw  Is  suffldent  to  give 

him  standing  In  court  if  the  dty  is  threaten- 
ing to  make  .unlawful  use  of  its  public 
funds  (MUUgan  t.  Miles  City.  61  Ubnt  VTA, 
153  Pac.  276,  L.  B.  A.  19160,  395). 

[2]  2.  Whether  the  dty  in  entering  upcm 
the  contracts  for  the  filtration  plant  incurred 
an  indebtedness  depends  upcm  the  state  of  its 
finances.  If  the  dty  has  on  hand  funds 
available  for  tbe  purpose  in  amount  suffldent 
to  discbarge  its  obligations  under  the  con- 
tracts as  they  mature,  then  no  indebtedness 
whatever  was  contracted.  It  Is  a  cash  trans- 
action. Field  r.  Stxonbe.  108  Ky.  m  44  B. 
W.  86a 

8.  upon  the  trial  It  was  made  to  appear 
tbat  from  the  rev«ines  derived  from  its 
water  plant  the  dty  has  paid  the  Interest 
on  its  bonded  indebtedness,  tbe  running  ex- 
penses of  the  plant,  indudlng  tbe  cost  of 
repairs,  extensions,  wid  bettennents;  has 
paid  into  its  slhUng  fund  for  the  redemptUm 
of  its  outstandlDg  bonds  $113,000,  and  haa 
accumulated  a  suridns  of  $50,000.  It  appear- 
ed also  tbat  tb»  revenues  from  the  water 
plant  vrill  provide  ample  funds  f6r  interest, 
maintenance,  and  the  discharge  of  its  water 
bonds  as  they  mature,  indudlng  tbe  present 
issue  of  $150,000,  and  that  it  Is  the  purpose 
of  the  dty  to  ea^tmd  for  the  filtration  plant 
the  surplus  fond  of  $50,000  In  addition  to 
the  $100,000  received  from  the  sale  of  bonds. 

[S]  Though  the  evidwce  is  not  very  clear, 
we  shall  assume  that  tbe  dty  has  reached 
the  3  per  cent  limit  of  Indebtedness,  and 
that  the  entire  expense  Inddent  to  the  com- 
pletion of  the  filtration  plant  ready  for  suc- 
cessful operation  will  not  en»ed  $200,000; 
It  Is  the  contention  of  appellant  that  the  city 
has  no  funds  whatever  available  to  meet  and 
dlsdia^e  its  obligations  arising  from  the 
contracts;  In  otber  wordi^  that  tbe  dty  can- 
not lawfully  expend,  fOr  Uie  puipose  Intend- 
ed, either  the  $150,000  derived  from  the  sale 
of  bonds  or  tbe  $50,000  surplus.  Whether 
this  contention  should  or  should  not  be  op- 
ftdd  depends  upon  the  proper  construction  of 
tbe  language  of  section  6,  art  13,  of  the 
Constltntlon.  That  section  declares  that  a 
dty  shall  not  Incur  any  indebtedness  for 
any  purpose  to  an  amoimt,  including  out- 
standing Indebtedness,  in  the  aggregate  ex- 
ceeding 8  per  cmt  of  the  value  of  the  tax- 
able pmjfertj  tberdn,  enept  to  cmstruct  a 
sewerage  system  or  to  procure  a  supply  of 
water.  Since  the  purpose  to  which  the  dty 
desires  to  devote  this  money  is  not  related  in 
any  manner  to  the  construction  of  a  sewerage 
system,  the  question  presented  Is  narrowed 
to  the  Inquiry:  May  the  expenditure  of  these 
funds  be  justified  as  one  *to  procure  a  sup- 
ply of  water"? 

It  la  Impressed  upon  our  attention  that  the 
dty  has  already  a  water  supply  suffldent  la 
quantity  to  meet  its  requiranoita,  and  It  is 
the  contention  of  appellant  that  an  expendl- 
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tare  for  the  purification,  of  tbe  water  cannot 
be  Justified  as  one  to  procure  a  supply  of 
water.  Appellant's  premise  must  be  conced- 
ed, via.  tliatt  unless  the  lostallatioii  of  a  fil- 
tration plant  can  be  justified  as  within  tbe 
meaning  of  tlie  language  of  section  6  above,  it 
cannot  be  Justified  in  this  Instance  at  all. 

arrive  at  the  meaning  of  any  piOTlslm  of 
our  Gonstltutlai,  two  considerations  most 
be  kept  In  mind,  tbe  character  of  the  Consti- 
tution Itself,  and  tbe  particular  snhject-niat- 
ter  under  review.  Speaking  gaterally*  our 
Gonstitutl<m  is  not  a  grant  of  powers,  but  a 
limitation  upon  the  powers  which  may  be 
exercised  by  tbe  various  branches  of  the 
state  government  State  ex  rel.  Hillls  v.  Sul- 
livan, 48  Mont  320,  137  Fac.  392.  Except  In 
so  tar  as  It  hi  restricted  by  the  Constitution, 
tbe  Legislature  has  all  the  lawmaking  power 
possessed  by  any  sovereira  state.  State  r. 
Dodd.  SI  Mont  100, 149  Paa  481. 

[4]  A  city  of  this  state  is  a  creature  of 
statute.  Independently  of  legislation  It  cai^- 
not  exist — cannot  exercise  any  functions 
whatever.  In  the  absence  of  constitutional 
limitations,  the  Legislature  would  be  free 
to  prescribe  for  a  dty  such  powers  and  privi- 
leges as  It  deemed  best.  Since  a  city  can 
act  only  by  virtue  of  legislation,  section  6, 
art.  13,  in  Its  entirety  Is  addressed  to  the 
legislature,  and  marks  certain  limits  beyond 
which  a  municipality  may  not  be  authorized 
to  go,  in  the  matter  of  incurring  public  In- 
debtedness. The  subject-matter  of  tbe  sec- 
tion la  municipal,  township,  and  school  dis- 
trict Indebtedness.  We  are  concerned  with 
the  subject  to  the  extent  only  that  it  applies 
to  munldpalltles — dtles  and  towns.  To 
what  extent  does  the  section  seek  to  limit  leg- 
islative authority  oret  municipal  Indebted- 
ness? It  fixes  by  hard  and  fast  rule  3  per 
cent  of  the  value  of  the  taxable  property  as 
the  maximum  Indebtedness  which  a  city  may 
be  authorized  to  incur  for  all  purposes,  ex- 
cept that  additional  Indebtedness  may  be  per- 
mitted under  the  sanction  of  a  favorable  vote 
by  the  taxpayera  affected,  when  it  Is  neces- 
sary to  construct  a  sewerage  system  or  to 
procure  a  supply  of  water.  There  Is  no  limit 
fixed  to  the  amount  of  such  additional  In- 
debtedness, and  no  restriction  Imposed  upon 
the  Legislature  with  reference  to  It  except 
that  It  must  have  the  approval  of  the  taxpay- 
ers affected  thereby. 

The  first  legislation  upon  this  subject  aft- 
er the  adoption  of  the  Constitution  was 
acted  In  1893  (Laws  1893,  p.  U3). .  By  that 
act  a  city  was  auttiorlced  to  Incur  an  In- 
debtedness in  excess  of  the  3  per  oent  limit 
upon  a  favorable  vote  of  the  taxpayers  to 
construct  a  sewerage  system  or  to  procure  a 
supply  of  water.  The  same  act  conferred 
upon  the  dty  which  owned  its  water  system 
jurisdiction  over  the  stream  or  other  source 
of  supply.  That  act  was  amended  In  1S87 
(Laws  1897,  p.  203),  so  as  to  confer  upon 
such  dty  Jurisdiction  over  the  stream  or 
other  source  of  supply  ft>r  the  purpose  ot 


enforcing  sanitary  regulwtlGjm  .«oiS  p7«t«fiEV? 
ing  the  purity  of  the  watw.  As  thus  amend- 
ed, the  legislation  was  carried  into  the  com- 
pilation of  1807  as  sectton  3258,  and  Is  the 
law  upon  the  subject  to-day.  Under  section 
8268  the  authority  of  a  dty  to  Incur  in- 
debtedness beyond  the  8  per  cent  limit  for 
tbe  purpose  of  rendering  or  maintaining  Its 
water  supply  wholesome  and  fit  for  the  pur- 
pose  intended  le  clearly  Implied,  if  not  ex- 
pressly cobferred, 

[I]  This  court  Is  not  bound  by  a  legisla- 
tive construction  of  the  Constitution,  but 
such  a  construction,  long  acquiesced  In,  la 
entitled  to  most  respectful  consideration 
(Northern  Pac.  By.  Co.  v.  MJelde,  48  Mont 
287,  187  Pac  386);  and  In  this  Instance  the 
construction  given  to  tbe  language  of  section 
6,  art.  13,  by  the  Legislature  cotnddea  with 
our  own  view.  Can  It  be  said  that  a  dty 
which  has  a  water  supply  suffident  In  quan- 
tity cannot  Incur  the  additional  indebtedness 
In  order  to  render  such  supply  suitable  in 
quality?  Assume  that  the  water  system  ac- 
quiied  by  the  dty  of  Great  Falls  in  1888 
was  adequate  in  quantity  and  quality,  but 
that  subsequently  the  water  has  become  im- 
paired in  quality  to  such  an  extent  that  It  Is 
now  unfit  for  human  consumption,  and  that 
tbe  BiaxlTiiiiin  amount  of  revenue  which  the 
dty  may  raise  by  general  taxation  is  alto- 
geUier  Insidldent  to  provide  any  pradlcql 
means  of  jmrlflcatlon;  what  if  any,  avenue 
fer  relief  la  open  to  the  dty?  It  cannot 
meet  the  extraordinary  expense  from  its 
ordinary  revranee,  fbr  th^  are  Inauffident 
It  cannot  Incur  an  indebtedness  for  the  pur- 
pose within  the  8  per  cent  limit,  for  that 
limit  has  been  readied  already;  and,  accord- 
ing to  appellant  it  cannot  incar  an  Indebt- 
edness for  tbe  purpose  beyond  the  3  per  cent 
limit  for  the  Constitution  forbids  it.  If 
appellant's  theory  be  accepted,  the  dty  is 
helpless,  tot  there  are  no  other  lawful  means 
by  which  the  necessary  funds  may  be  pro- 
cured, and,  since  there  is  not  any  other 
available  source  of  water  mwBUy  for  the  dty, 
the  Inhabitants  have  no  other  alternative 
but  to  abandon  their  homes  and  property  and 
thereby  destroy  the  security  for  the  entire 
bonded  indebtedness.  We  are  unwilling  to 
ooncede  that  the  framws  of  our  Constitution 
In  drafting  section  6,  art.  13,  intended  thilt 
thdr  language  should  recdve  a  constradlon 
which  leads  to  such  a  result  unless  that  con- 
struction is  conunanded,  and,  If  commanded, 
it  evidences  a  short-dghted  policy  altogeUi- 
er  out  of  harmony  with  the  general  pur- 
pose of  tbe  Constitution  as  a  whole. 

Considering  the  history  of  the  times  whoi 
tbe  OonstltQtion  was  written,  the  fact  that 
dtles  of  the  territory  were  increasing  In  pop- 
ulation more  rapidly  than  in  wealth,  that 
they  were  even  then  confronted  with  tbe 
problem  of  securing  funds  necessary  to  sup- 
ply thdr  inhabitants  with  water,  and  that 
f(ff  ell  ordinary  purposes  the  limit  of  IndAt- 
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9&a^  Vas:  eeC  ilt  "3  -  cent,  of  the  valne  of 
the  taxable  property,  and  we  think  the  con- 
clusion inevitable  that  by  the  use  of  the 
term  "a  supply  of  water"  was  meant  a  sap- 
ply  sufficient  In  quantity  and  suitable  In 
quality  to  meet  the  demands  of  the  city  and 
Its  Inhabitants.  Under  this  constniction  any 
addition  to  the  existing  plant  necessary  to 
render  It  adequate  for  the  parpoae  Intended 
Is  fairly  within  the  contemplation  of  section 
«,  art  13,  above. 

[8]  It  Is  contended  further  that  the  Injunc- 
tion of  the  concluding  dause  of  section  6, 
art.  13,  renders  unavailable  the  surplus  fund 
of  fSO.OOO.  The  section  provides  that  the 
normal  limit  of  Indebtedness — 3  per  cent — 
may  be  exceeded  to  enable  a  city  "to  pro- 
cure a  supply  of  water  for  such  municipality 
which  shall  own  and  control  said  water  sup- 
ply and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt."  The  con- 
tention of  counsel  is  that,  since  this  surplus 
fund  is  a  part  of  the  revenues  derived  from 
the  water  system,  It  must  be  devoted  to  the 
payment  of  the  9376,000  debt,  and  can  be 
used  for  no  other  pnrpoae.  Again  we  think 
counsel  places  a  too  narrow  cfmstmettm  up- 
on the  language  €t  the  constitutional  provl< 
slon.  To  Illustrate:  Let  ns  assume  that  the 
dty  now  has  in  Its  sinking  fund  a  sum  suf- 
flci<mt  to  discharge  the  entire  indebtedness 
of  9878,000.  the  last  installment  of  which 
does  not  fall  due  until  1933 ;  must  it  continae 
to  set  apart  the  revenues  derived  from  its 
water  plant  fbr  t3iat  same  purpose  until  the 
bonds  all  mature?  Does  Uie  language  quoted 
above  mean  that  the  dty  must  devote  all  of 
the  revenues  derived  from  ite  vater  system 
to  the  payment  of  the  debt,  or  does  it  mean 
that  such  revenues  moat  be  dedicated  to  the 
dladiarge  of  the  bonded  Indebtedness  so  far 
as  necessaiT  for  that  purpose?  To  state  the 
question  Is  to  answer  It. 

While  this  record  does  not  ttadose  that  the 
city  actually  has  in  Its  treasury  funds  suffi- 
cient to  pay  the  entire  Indebtedness  of  ¥376,- 
000,  it  does  convince  us  that  ample  provision 
has  been  made  to  retire  those  bonds  as  they 
mature,  and  that  the  expenditure  of  this  $60,- 
000  for  the  installation  of  the  filtration  plant 
will  not  impair  the  city's  credit  nor  lessen 
the  bondholders'  security.  Vnder  these  dr^ 
cumstances  any  excess  of  revenues  derived 
from  the  water  system  over  the  amount  nec- 
essary to  discharge  the  interest  on  the  in- 
debtedness as  It  becomes  due  and  meet  the 
requirements  of  the  sinklug  fund  Is  not 
charged  with  a  trust,  but  may  be  transferred 
to  the  general  fund  of  the  dty  or  placed  in  a 
special  fund  and  devoted  to  any  legitimate 
municipal  purpose.  The  expenditure  of  this 
fund  of  ¥50,000  docs  not  require  the  sanction 
of  a  taxpayers'  vote. 

It  Is  alleged  in  the  complaint  that  the  tax- 
payers of  Great  Falls  were  Induced  to  give 
tbdr  assent  to  the  issue  of  bonds  In  the  sum 


of  9160,000  by  the  representation  of  the  d^ 
coundl  that  the  entire  filtration  plant  would 
not  cost  more  than  that  sum ;  but  the  alle- 
gation was  put  in  Isnne  by  the  answer,  and 
there  was  not  any  evidence  Introduced  upcm 
the  subject 

The  further  ccHttentkms  made  by  an^lant 
do  not  call  for  spedal  ccMisldaratlon.  We 
find  no  error  In  the  record. 

The  Judgment  Is  affirmed 

Affirmed. 

BBANTIiT,  a  J.,  and  SANNDB.  X.  coo- 
cur. 


STATE  V.  COLLINS.    (No.  3722.) 
(Supreme  Court  of  Montana.    Jan.  80,  1917.) 

1.  JuBT  «=s>186(6)— Pebeuftobt  Ohaixenobs 
— Ndhbeb. 

Where  defendant  was  charged  with  grand 
larceny  by  an  information  which  alleged  that 
he  hod  been  previously  convicted,  so  that  un- 
^er  Rev,  Codes,  S  8807,  subd.  1,  his  punisbment 
would  be  imprisonment  for  not  less  than  ten 
years,  he  was  entitled  under  section  9257  to 
eight  peremptory  challrages  instead  of  six. 

[Ed.  Note —For  other  eases,  see  Jury,  Cent 
I>ig.  H  611.  618.] 

2.  Crihxnai,  Law  «=9ll66^(6)  — Hasuiass 
Bbkob— SzuccnoN  of  Jobt— LiicmNa  Pek- 

BMPTOBT  CHAU.BN0Ba. 

Where  the  bill  of  exceptions  recitea  that  ac- 
cused requested  the  right  to  eight  peremptory 
challenges,  the  number  to  which  he  was  entiUed, 
which  request  was  denied,  but  the  record  does 
not  show  what  occurred  on  the  impaneling  <tf 
the  jury,  or  that  accused  exercised  all  or  even 
any  of  the  challenges  allowed  falm,  the  error 
does  not  require  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3113,  3115,  8118.] 

3.  Labcsnt  «=>30(4)— InvoBMATioR— "Hobsc." 

Under  Rev.  Codes,  |  8645,  sabd.  4.  mak- 
ing it  grand  larceny  to  steal  any  mare,  ^ebling, 
stallion,  colt,  etc.,  nn  information  charging  de- 
fendant with  stealing  a  horse  is  suffirieot  to 
charge  grand  larceny,  since  "horse"  is  a  ge- 
neric term,  including  the  different  species  of  tne 
animal,  however  diversified  by  age,  sex,  or  arti- 
ficial means. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §  68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Horse.] 

4.  LABcsnT  «s>40(7>  —  Infobmatioh  —  Tabi- 

ANCE— DESCBIPTIOK  OF  PrOPEBTT. 
Where  the  evidence  identified  the  horse 
stolen  as  the  one  described  In  the  information  by 
its  marks  and  brand  as  allied,  proof  that  ft 
bore  another  brand  not  mentioned  in  the  infor- 
mation is  not  a  variance. 

[Ed.  Note.— For  other  cases,  see  larceny, 
Cent  Dig.  H  118-116.] 

6.  Indictment  ano  Infobmation  <S=>171— 

Vabiance— Fobueb  Conviction. 
Under  Rev.  C^>des,  i  9172,  declaring  that 
upon  the  trial  of  an  indictment  or  Information 
the  defendant  may  be  convicted  of  the  crime 
charged  therein  or  of  a  lesser  dt^gree  of  the  same 
crime  or  of  any  crime  Included  in  the  crime 
charged,  there  is  no  variance  between  an  in- 
formation charging  grand  larceny  after  previous 
conviction  and  proof  of  the  larceny  charged 
without  proof  of  the  previous  conviction. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  636,  537.  649.] 
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— FOBHER  CONVICnOH. 
Where  the  information  charged  srand  lar- 
ceny after  prevloua  conviction,  bnt  there  was 
no  e%idaice  of  the  previouB  coDVictioQ,  it  ww 

firoper  to  iostroct  the  jury  to  diaregard  the  al- 
egatton  of  prior  conviction,  and,  If^they  Cband 
defendant  ^ilty,  to  fix  his  punlahmoit  aa  for 
a  Bimple  larceny. 

[Ed.  Note.— For  oth»  caaM,  Ma  Orfaninal 
Law,  Cent  Dig.  {  3262.] 

Appml  tram  X>tetrlet  Oravt,  Lewis  and 
Clark  County;  J.  UlUer  Smltli.  Juflge. 

Henry  CoUlna  was  convicted  of  grand  lar- 
ceny, ajid  he  appeals.  Affirmed. 

E.  D.  Phelan,  of  Helena,  for  appellant.  J. 
B.  Polndexter,  Atty.  Gen.,  and  0.  8.  Wagnei^ 
Asst  Atty.  Gen.,  for  the  State. 

BRANTLT,  C.  J.  The  defendant  was  ctm* 
Tlcted  of  grand  larceny  and  adjudged  to 
serve  a  term  In  the  state  prison.  He  bas 
appealed  from  the  Judgment  and  an  order 
denying  his  motion  for  a  new  trial. 

[1]  1.  The  subject  of  the  larceny  la  describ- 
ed in  the  information  as  "one  bay  horse  with 
a  white  stripe  on  forehead,  weighing  about 
1,000  pounds,  and  branded  on  the  left 

shoulder."  It  is  further  chai^^  that  the 
defendant  was  previously  convicted  of  the 
crime  Of  grand  larceny  and  served  a  term 
in  the  state  prison  therefor.  The  informa- 
tion was  so  framed  to  enable  the  Jury  or  the 
court,  upon  conviction  of  tbe  defendant  aa 
charged,  to  fix  bis  punishment  as  prescribed 
in  section  8897  of  the  Revised  Codes.  State 
V.  Paisley,  36  Mont.  248,  92  Pac.  666.  Since 
the  punishment  for  grand  lar(»ny  is  impris- 
onment in  tbe  state  prison  for  not  less  than 
one  nor  more  than  fourteen  years,  the  charge 
here,  if  sustained  as  made,  would  have  re- 
quired the  penalty  to  be  fixed  under  subdivi- 
sion 1  of  that  section,  or  at  a  term  of  not  less 
thou  ten  years.  State  v.  Paisley,  supra. 
Counsel  contend  Uiat,  since  defendant  was 
put  upon  his  trial  for  the  aggravated  offense, 
he  was  entitled  to  eight  peremptory  challeng- 
es, under  subdivision  2  of  section  9257  of  the 
Revised  Codes,  whereas  he  was  permitted  to 
exercise  only  six,  and  hence  was  denied  a 
substantial  right  An  examination  of  the 
provisions  referred  to  makes  it  clear  that  the 
defendant  was  entitled  to  eight  challenges. 

[2]  The  record,  however,  does  not  advise  us 
what  transpired  during  the  impaneling  of  the 
Jury.  It  does  not  appear  that  tbe  defend- 
ant exercised  or  offered  to  exercise  the  right 
of  challenge  to  any  particular  Juror,  or  that 
when  the  Jury  were  sworn  he  had  exhaust- 
ed any  of  tbe  challenges  to  which  he  was 
entitled.  So  far  as  we  are  Informed,  he  was 
satisfied  with  the  12  Jurors  first  called,  and 
did  not  care  to  challenge  any  one  of  them. 
Dpon  this  record  we  may  not  conclude  that 
be  was  deprived  of  his  right  in  this  behalf. 
It  Is  true  the  caption  of  the  bill  of  exceptions 
recites  that  counsel  "requested  the  right  of 
eight  peremptory  challenges,  which  request 


was  denied";  but  this  does  not  show  that 
when  the  time  came  for  counsel  to  exercise 
the  right  of  challenge  he  was  limited  or ' 
circumscribed  in  any  way.  To  put  tbe  trial 
court  In  error  it  was  Incumbeat  upon  counsel 
to  have  Incorporated  In  the  bill  of  exceptions 
the  proceedings  had,  and  by  them  to  show 
that  he  offered  to  exercise  one  or  both  of 
tbe  two  additional  challenges  and  was  not 
permitted  to  do  so.  Otherwise  we  are  left 
to  conjecture  as  to  what  took  place. 

[t]  2.  The  contention  is  made  that  the  in- 
formation is  defective  Id  that  it  fails  te 
charge  grand  larceny.  By  subdivision  4  of 
section  8&45  of  the  Revised  Codes,  the 
stealing  of  any  of  the  animals  therein  enu- 
merated is  declared  to  be  grand  larceny  with- 
out regard  to  value.   It  reads: 

"Grand  larceny  is  larceny  committed  in  either 
of  the  following  cases:  •  •  '  4.  If  any  per- 
son or  persons,  stiall  steal  or  with  intent  to 
steal,  shall  take,  carry,  drive,  lead  or  enties 
away  any  mare,  gelding,  stallira.  colt,  foal  or 
fiUy,  mule.  Jack  or  jenny,  ox,  cow,  bull,  stag, 
heifer,  steer,  calf,  sheep,  goat  or  hog,  being  the 
property  of  another,  he  or  th^  sliall  be  deemed 
guilty  of  grand  larceny." 

It  will  be  observed  that  this  provision 
omits  the  word  "horse."  Counsel  argue  that 
this  omission  Indicates  an  Intention  on  the 
part  of  the  Legislature  to  make  a  special  pro- 
vision on  the  subject  of  larceny  of  animals, 
and  hence  that  an  Indictment  or  information 
under  it  must  describe  the  particular  animal 
with  reference  to  which  the  charge  Is  made, 
by  the  spedflc  term  by  whl(*  it  is  therein 
designated.  In  other  words,  the  term 
"horse,"  used  In  the  Information,  does  not 
describe  any  animal  the  taking  of  which  is 
grand  larceny  without  reference  to  value. 
This  contention  is,  we  think,  devoid  of  merit 
Tbe  term  "horse"  is  generic,  "including,  or- 
dinarily, the  different  species  of  the  animal, 
however  diversified  by  age,  sex,  or  artificial 
means."  Anderson's  Dictionary,  If  the  Leg- 
islature had  used  only  the  term  "horse," 
it  could  not  be  doubted  that  it  would  have 
been  held  to  Include  all  the  varieties,  wheth- 
er natural  or  artificial,  and  proof  of  any 
one  of  them  would  have  been  deemed  suf- 
ficient to  support  a  charge  designating  It 
by  the  generic  term,  provided,  of  course,  the 
description  were  otherwise  sufficient  to 
IdentlQr  it  A  horse  Is  still  a  horae  though 
it  may  be  a  stallion,  or  a  gelding,  or  a  mare. 

In  some  of  the  states,  as  In  Ohio,  an  in- 
dictment employing  the  generic  term  is  held 
not  to  be  supported  by  evidence  of  the 
larceny  of  a  gelding.  Hotter  v.  State,  4 
Ohio,  348.  This  rule  is  observed  In  Texas, 
Kansas,  Alabama,  Tennessee,  and  perhaps 
other  states.  Banks  v.  State,  28  Tex.  644; 
State  V.  Plunket,  2  Stew.  (Ala.)  U;  State 
V.  Buckles,  26  Kan.  237;  Turley  v.  SUte,  8 
Humph.  (Tenn.)  323.  Tbe  theory  of  these 
courts  Is  that,  lnasmu<A  as  the  generic  term 
Is  followed  by  tbe  nsuuL  designations  of  the 
different  sorts  or  classes,  except  the  stallion. 
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It  must  be  presumed  that  the  Legislature  In- 
tended by  it  to  refer  to  a  staUlon  only.  In 
other  states  where  statutes  are  snbetantlally 
the  same  as  ours,  It  is  held  that  the  spedflca- 
tlons  "mare,"  "gelding,"  eta,  were  inserted 
to  secure  more  deflniteness.  People  t.  Pico, 
82  Cal.  60.  This  rule  prevails  in  Utah  and 
MisBonrL  People  r.  Butler,  2  Utah,  604; 
State  T.  Donnegan,  84  Mo.  87.  In  Illinois, 
under  a  statute  which  drew  no  distinction 
between  animals  and  other  personal  property, 
the  term  "horse"  was  held  to  Include  a  geld- 
ing or  mare,  and  that  proof  of  the  larceny  of 
either  of  the  latter  supported  a  charge  of  the 
larceny  of  a  horse.  Baldwin  v.  People,  1 
Scam.  (lU.)  804.  Our  statute  differs  from 
those  of  the  states  referred  to  aboire  in  that 
they  omit  the  term  "staUlon"  and  include  the 
term  "horse,"  whereas  ours  omits  the  latter 
and  includes  the  former.  We  think  the  rule 
as  declared  by  California,  Utah,  and  Mis- 
souri is  sound  In  principle,  and  therefore 
adopt  It  as  more  in  accord  with  modem  no- 
tions of  the  administration  of  criminal  law. 
Bishop,  Stat  Cr.  (3d  Ed.)  S  246. 

Counsel  rely  with  confidence  on  the  case 
of  State  T.  McDonald,  10  Mont.  21,  24  Pac. 
628,  24  Am.  St.  Eep.  25.  We  agree  that, 
while  there  are  observations  in  the  opinion 
which  Justify  this  confidence,  it  must  not  be 
overlooked  that  the  question  presented  and 
decided  Is  not  Involved  In  this  case  except 
remotely  and  by  analogy.  The  Indictment 
in  the  case  charged  the  larceny  of  an  "Iron 
grey  horse,  a  gelding."  After  reaching  the 
conclusion  that  the  term  "gelding"  limited 
the  meaning  of  the  preceding  generic  term 
"horse,"  it  was  determined  that  the  charge 
was  not  supported  by  evidence  of  the  larceny 
of  a  horse  or  colt,  and  hence  that  there  was 
a  substantial  variance  between  the  descrip- 
tion in  the  charge  and  the  evidence.  If  we 
assume  that  tbe  first  conclusion  was  correct 
— and  this  we  do  not  now  question — tbe  sec- 
ond follows  as  a  matter  of  oourse;  for,  if  an 
Indictment  or  information  charges  the  lar- 
cttjy  of  a  thing  by  a  particular  and  specific 
desci^tiai,  it  necenarily  narrows  the  ecoQ» 
of  the  evidttkce  and  precludes  CMiTiction  nn- 
loM  tbB  tldng  Is  Identlfled  bgr  the  spedflc 
descrlptioa  alleged.  This  Is  all  that  was 
dedded;  the  lUuatratlTe  obserratlons  bdng 
merely  oUtor  dl(to. 

[4]  8.  nie  evldenoe  foUy  Identifled  the 
animal  described  In  tibe  Inforniatlon,  not 
only  by  proving  clearly  its  color  and  might, 
but  also  the  brand  and  white  sMpe  on  tbe 
fmrtiiead.  Incidentally  It  was  made  to  ap- 
pear that  the  animal  bore  another  brand  on 
a  dUferent  part  of  its  body.  It  is  argued 
that  proof  of  the  additional  brand  presents  a 
variance  fatal  to  the  state's  case.  The  bur^ 
den  Is  upon  the  state  to  prove  the  description 
as  alleged.  When  this  has  been  done,  the 
case  thus  made  U  not  affected  If  the  evidence 
discloses  otber  descriptive  marks. 


[8]  The  county  attorney  omitted  to  Intro- 
duce any  evidence  tending  to  show  that  the 
deftodant  had  suffered  a  prior  conviction  for 
larceny.  It  1»  insisted  that  tbe  omission  in 
this  behalf  constituted  a  fatal  variance.  Tbis 
argument  proceeds  upon  the  assumption  that 
the  aggravated  larceny  charged  is  wh<^y 
distinct  from  tiie  ofl^ise  of  simple  larcraiy, 
and  since  the  county  attorney  proved  the 
larceny,  but  failed  to  prove  the  prior  con- 
viction in  aggravation,  the  conviction  was 
improper.  There  was  neither  a  variance  nor 
a  failure  of  proof.  The  statute  dedares 
that: 

"Uiran  the  trial  of  an  indictment  or  informa- 
tion, tbe  defendant  may  be  convicted  of  the 
crime  charged  therein,  or  ttf  a  leswr  degree  of 
the  same  crime,  or  of  any  crime  included  in  tbe 
crime  cbajved.**   Rev.  Oodei,  |  9172. 

There  can  be  no  question  that  aggravated 
larcoiy  includes  simple  larceny.  Under  the 
statnte  supra  the  conviction  was  proper. 

[B}  4.  The  court  Instructed  the  Jury  to  dis- 
regard the  allegation  of  the  prior  conviction, 
and,  if  they  found  the  defendant  gnilty,  to  fix 
his  punishment  as  for  a  simple  larceny.  This 
was  correct.  The  InstroctlcHis  were  In  con- 
formity with  this  theory  of  tbe  case,  and  are 
not  open  to  the  criticisms  made  by  counseL 

Tbe  Judgment  and  order  ave  affirmed. 

Affirmed. 

SAIfMEB  and  HOLLOWAT,  concur. 


In  le  PEIPIirS  BSTATBI. 
PBPIN  V.  MBTBB  et  iL 

(No.  8712.) 

(Supreme  Cbort  of  Montana.    Feb.  0,  1017.) 

1.  WnXS  *=>22ffr-RlVOOAT10N  OF  Pbobat^ 
PABTIEB— "PSBSONS  INTERESTED." 

Only  tboBfl  who,  but  for  a  will,  would  suo 
ceed  in  some  degree  to  deeedoit's  estate,  are  per- 
scms  interested,  who  nndw  Rev.  Codes,  |  7407, 
may  seek  revocation  of  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {8  560-664. 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Second  Series,  Interest.] 

2.  Adoption  <E=»21— Inhebitance  bt  Adopt. 
ED  Child. 

Under  Rev.  Codes,  H  3768,  4820,  the  adopt- 
ed diild  of  (Hie  dying  intestate  wonld  succeed  to 
all  bis  estate,  as  against  collateral  heirs. 

[Ed,  Note.— For  other  eaaaiL  see  Adoption, 
Cent  Dig.  H  85.  86.  88-40.] 

3.  Adoption  «=»14— JtrDOUENT—CoiXATEBU. 

Attack. 

A  decree  valid  on  its  face,  especially  one  of 
adoption,  by  which  status  of  partienlar  persons 
is  fixed.  Is  not  sat^eet  to  enteral  attack  on 

mattery  dehors  the  record. 

[Ed.  Note.— For  otber  eaie^  see  Adoption, 
Cent  Dig.  SI  22,  24,  25.] 

4.  Adofttoh  «s»14-JuDaimHT-Cou^iBaAX. 

Attack, 

Attack  of  an  adoption,  in  a  proceeding  to 
contest  a  will  and  procure  revocation  of  a  will* 
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and  u  a  awuii  to  tbat  mUL  Is  oollatenl;  not 
direct 

rEd.  Note.— For  other  cmm,  Me  Adoption, 

Cent  Dig.  }{  22.  24,  25.] 

5.  CouBTs  4^198-^nBisDioTioN— Attack  ot 

JUDOUBNT. 

A  court  of  probate,  being  c<  Umit«d  Joriadle* 
tlw,  cannot  entertain  cTcn  a  direct  atta^  <»  n 
final  ordw,  decree,  or  jndgment  of  anotbar 

court 

ZA.  Note.— For  other  cases,  see  Oonrta,  Oent. 
t.  H  4«e,  471-470,  47&] 
e.  ADOPTtoir  «s»B  —  PKBwma  or  DmnEBin 
Racks. 

Tbat  the  persona  adapted  and  adopting  are 
Vt  differmt  races  is  immaterial;  Civ.  Code 
1895,  I  810  (Rev.  Codes,  g  3761),  authoriiring 
adoption  of  any  minor  child. 

[Kd.  Note.— B\>r  other  cases,  see  Adoption, 
Oent  Dig.  i  4.] 

7.  Adoption  «=»14— Right  to  Attack  vob 
Fbaud. 

An  adoption  can  be  attacked  tot  fraud  in- 
dudiig  the  person  to  make  it  only  by  him,  and 
not  by  persons  wbo  otitenriaa  mi  his  death 
might  b«  his  helia. 

[Bd.  Note.— For  ottwr  cases,  see  AiSffiftim, 
Gent.  Dig.      22,  24,  26.] 

8.  ADOFnoN  «=»14— Attack  fob  Cobroion. 

An  adoption  can  be  attacked  for  coercion 
inducing  one  to  make  it,  only  by  him,  and  by 
those  mio  othovise  on  Us  death  would  hare 
been  his  beira. 

[£d.  Note.— For  other  oasea,  see  A/Sattiffn, 
Cent.  Dig.  U  22,  24.  26.] 

Appeal  fn»n  Dtstrlet  Court,  HUl  OotmCy; 
John  W,  Tattan,  Judge. 

In  tbe  matter  of  the  estaie  of  Simon  P^>ln, 
deceased.  Petition  of  Bxor  A  P^in  against 
BUzebetta  Meyer  and  others  for  relocation 
of  pntate  of  will  was  dismissed,  and  be  ap- 
peals. Affirmed. 

W.  D.  Rankin,  of  Helena,  for  appellant 
Norrls  &  Hnrd,  of  Great  Falls,  and  U  V.  Bean- 
lien  and  A.  F.  Lamer,  both  of  Havre,  for  re- 
spondents. 

BANNER,  J.  On  the  28th  day  of  Decem- 
ber, 1914,  an  orAer  was  made  by  tbe  district 
Gonrt  of  Hill  county  admitting  a  certain  in- 
stmment  to  probate  as  tbe  last  will  and  test- 
ament of  Simon  Pepin,  deceased.  Thereaft- 
er Bxor  A.  Pepin  filed  his  petition  seeking 
to  contest  said  will  and  to  have  the  probate 
thereof  revoked  ap<m  the  grounds  that  he  and 
other  persons  named  in  his  petition  are  col- 
lateral heirs  of  said  Simon  Pepin  entitled  to 
succeed  to  his  estate  In  the  absence  of  direct 
heirs  or  a  valid  will ;  that  said  will  was  not 
properly  executed  by  Simon  Pepin  or  pnbllsh- 
ed  and  declared  by  him  to  be  such,  in  the 
manner  required  by  law;  that,  if  executed 
by  blm  at  all,  It  was  tbe  result  of  the  menace, 
dnresB,  fraud,  and  undue  influence  of  Rose 
Trottler  and  Elizabeth  Meyer;  and  that  at 
the  time  of  its  pretended  execution  Simon 
Pepin  was  not  of  sound  and  disposing  mind 
and  memory.  On  the  face  of  the  petition  it 
is  further  made  to  appear  that  on  July  27, 
1902,  Simon  Pepin  signed  and  on  Augiut  6, 


IMS,  filed  In  tbe  dlsbrict  court  ot  Gbotean 
county  his  verified  petition  redtins  bis  de- 
sire to  adopt  as  his  own  one  Elizabeth  Trot- 
tter  la  now  of  the  age  of  eight  years, 
and  the  daughter  of  Rose  Trottier  and  An- 
drew Trottler,  •  •  •  hnSband  and  wUe, 
*  •  •  wbo  bave  •  •  •  given  tb^ 
full  consent,"  wbUdi  petition  contains  all  the 
other  matters  and  thingas  then  required  by 
law  In  audi  cases:  that  thereafter  and  on 
Oct(rit»er  1,  1902,  there  was  filed  and  present* 
ed  to  tbe  court  an  agreement  in  writing,  ex< 
ecnted  in  the  presence  of  Charles  H.  Boyle, 
cltflc  of  said  court,  between  "Andrew  Trot- 
tier and  Rose  Trottier,  his  wife  •  •  • 
and  Simon  Pepin,"  whereby  the  Trottiers  as- 
sented to  thfe  adoption  of  Elizabeth  by  Pep- 
in, and  he  agreed  that  she  should  be  adopted, 
treated,  and  cared  for  In  all  respects  as  his 
own  child  and  daughter,  her  name  to  be 
changed  from  Elizabeth  Trottier  to  Elizabeth 
Pepin;  ttiat  thereafter  and  on  the  same  day 
a  minute  entry  was  made  of  such  adoption 
and  a  final  order  or  decree  was  signed  by 
Hon.  John  W.  Tattan,  Judge  of  said  court, 
which,  after  reciting  the  matters  and  things 
necessary  to  give  jurisdiction,  "ordered,  ad- 
Judged,  declared  and  decreed  that  the  said 
child.  Elizabeth  Trottier,  shall  henceforth  be 
r^arded  and  treated  In  all  respects  as  the 
child  and  daughter  of  the  said  petitioner,  Si- 
mon Pepin,  and  tbat  her  name  be,  and  it  Is 
hereby,  changed  to  Elizabeth  Pepin";  that 
thenceforth  ahd  until  his  death  in  November, 
1914,  she  was  regarded  and  maintained  by 
said  Simon  Pepin  as  his  legally  adopted 
daughter,  and  that  she,  known  since  her  mar- 
riage as  Elizabeth  M^er,  is  the  prlndpal 
devisee  under  the  will  of  said  Simon  Pe;dn. 
Upon  citation,  the  executors  of  said  will  as 
well  as  Elizabeth  Meyer  and  Rose  Trottier, 
devisees  named  therein,  appeared  and  by 
elaborate  motions  to  dismiss,  challenged  the 
sufficiency  of  the  petition  upon  several 
grounds,  the  chief  of  which  is  that  the  peti- 
tioner has  no  such  Interest  In  the  matter  as 
to  authorize  the  proceeding  by  him  or  at  his 
instance.  This  motion  was  granted,  and 
from  tbe  order  dismissing  the  proceedings 
the  petitioner  appeals. 

[1,2]  It  is  an  elementary  proposition  that 
the  only  persons  authorized  to  contest  or  seek 
revocation  of  the  probate  of  a  will  are  those 
who,  but  for  the  will,  would  succeed  in  some 
degree  to  the  decedent's  estate.  Rev.  Codes, 
S  7407 ;  State  ex  rel.  Donovan  v.  District 
Court,  25  Mont.  356,  65  Pac.  120;  IngersoU 
V.  Gourley,  72  Wash.  462, 130  Pac.  743;  Wick- 
ersham's  Estate.  163  Cal.  603,  96  Pac.  311; 
In  re  Zolllkofer's  Will,  167  Cal.  196,  138  Pac. 
995.  It  is  also  obvious  that  If  Elizabeth  Mey- 
er is  the  adopted  daughter  of  Simon  Pepin, 
she,  under  the  statute,  in  the  absence  of  a 
will  would  succeed  to  all  his  estate  as  against 
the  petitioner  or  any  other  collateral  belra 
Rev.  Codes,  8S  3768,  4820;  In  re  Newman,  75 
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CaL  213,  218, 16  Pac.  887,  7  Am.  St  Rep.  14«. 
And  tt  necessarily  follows  tbat  the  petition 
was  properly  dismissed  for  want  of  Interest 
In  the  petitioner,  unless  the  apparent  &ct  of 
Elizabeth's  adoption  la  In  some  manner  otci^ 
come. 

Appreciating  this,  the  petitioner  seefcs  to 
avoid  prima  fade  the  decree  of  adoption  by 
allegations  to  the  effect  that  the  procee<Ung8 
were  without  jurisdiction  In  the  court ;  that 
Simon  Pepin,  being  of  French-Canadian  Wood, 
could  not  lawfully  adopt  Elizabeth  Trottler, 
who  Is  of  Indian  blood ;  and  that  the  decree 
of  adoption  was  procured  by  fraud  on  the 
court,  in  that  the  court  was  led  to  believe 
and  did  believe  "that  said  child  was  the 
child  of  Andrew  and  Rose  Trottler,"  and 
"that  It  was  decreeing  an  adoption  desired 
and  consented  to  by  Simon  Pepin,  whereas 
his  consent.  If  (^ven  at  all,  was  procured  by 
the  fraud,  menace,  threats,  and  duress  of 
Rose  Trottler  In  persuading  said  Simon  Pep- 
In  to  believe  that  Elizabeth  was  his  daugh- 
ter." We  think  the  attack  must  fall  for 
these  reasons: 

[8]  1.  A  comparison  of  the  statutory  pro- 
visions In  force  In  October,  1902  (Civ.  Code 
1895,  §1  310-320;  Rev.  Codes,  SS  3761-3771), 
with  the  proceedings  had  in  the  matter  of 
said  adoption, 'Is  sufficient  to  establish  that 
the  latter  were  In  apparent  conformity  to 
such  provisions ;  the  decree  Is  therefore  val- 
id on  Its  face.  A  judgment  or  decree  valid 
on  its  face  Is  not  subject  to  collateral  attack 
based  upon  considerations  dehors  the  record. 
Bdgerton  v.  Edgerton,  12  Mont.  122,  29  Pac. 
986,  16  li.  R.  A.  94,  33  Am.  St.  Rep.  557; 
Burke  v.  Interstate  S.  &  L.  Ass'n,  25  Mont. 
315,  64  Pac.  879,  87  Am.  SL  Rep.  416 ;  Hanpt 
et  al.  v.  Slmlngton  et  al.,  27  Mont.  480,  -71 
Pae.  672,  94  Am.  St  Rep.  839.  Tills  Is  es- 
pecially true  of  a  decree  of  adoption  by 
which  the  status  of  particular  persons  Is 
fixed.  Rev.  Codes,  {  7914;  1  C.  J.  1394,  S 
114;  Brown  v.  Brown,  101  Ind.  340,  342. 

[4,  S]  2.  The  purpose  of  this  proceeding  Is 
to  contest  the  wlU  of  Simon  Pepin  and  pro- 
cure revocation  of  the  probate  thereof,  and 
as  a  means  to  that  end  the  petitioner  attacks 
the  adoption  of  Elizabeth  Trottler ;  such  an 
attack  Is  not  direct  but  collateral.  Jenkins 
V.  Carroll,  42  Mont.  302,  310,  311,  112  Pac. 
1064  ;  23  Cyc.  1065;  Van  Fleet,  Collateral 
Attack,  S3  2-6.  The  significance  of  this  is 
emphasized  by  the  fact  that  the  present  pro- 
ceeding is  in  probate.  Davis*  Estate,  27 
Mont  490,  495,  71  Pac.  757.  And  a  court  of 
probate  la  a  court  of  limited  Jurisdiction. 
Bullerdlck  t.  Hermsmeyer,  32  Mont.  541,  81 
Pac.  334;  State  ex  rel.  Buef  t.  District 
Court  34  Mont  96,  85  Pac.  866,  6  Ll  R.  A.  (N. 
&.)  534,  116  Am.  St  Rep.  529,  9  Ann.  Cas. 
517.  It  cannot  entertain  even  a  direct  at- 
tadc  upon  any  final  order,  decree,  or  judg- 
ment  not  entered  by  Itself;  this  can  only  be 
done  by  the  district  court  sitting  with  ple- 
nary powera  in  the  exendaa  ot  its  dTll  juris- 


diction. If  this  b«  so,  tt  wonld  be  sii«alar 
reasoning  which  could  authorize  the  court  be- 
low to  annul  In  this  proceeding  the  order  of 
adoption  here  sougilit  to  be  questioned.  See 
In  re  Trimm.  30  Misc.  Rep.  493,  63  N.  T. 
Sopp.  992;  Ward's  Estate,  69  Misc.  Rep. 
328,  112  N.  T.  Supp.  282. 

[8]  3.  The  fact— if  It  be  a  fact  sufficiently 
allied— that  Simon  Pepin  and  Elizabeth 
Trottler  were  of  different  races  constituted 
no  obstacle  to  adoption  under  the  law  as  tt 
then  existed.   Qvll  Code  1895,  {  310. 

[7]  4.  The  ground  of  attack  Is  fraud  upon 
the  court,  based  upon  matters  dehors  the 
record  which  are  a  trifle  hard  to  appreciate. 
The  order  of  adoption  was  entered  In  con- 
sideration of  the  fact  that  Simon  Pepin  on 
his  part  and  the  Trottlera  on  theirs,  had 
signified  In  lawful  manner  that  Elizabeth 
should  be  adopted  by  Pepin,  and  that  such 
action  would  be  for  the  best  interests  of  the 
child.  The  truth  of  these  taxsta  Is  not  ques- 
tioned, but  the  point  Is  made  that  the  court 
was  led  to  believe  Elizabeth  was  the  child 
of  Andrew  and  Rose  Trottler,  and  that  Pep* 
In's  ctmsent  to  adopt  her  was  only  apparent 
because  procured  by  dec^t  and  duress  exer* 
cised,  not  by  the  person  adopted,  hut  by  her 
putative  parents.  Undoubtedly  the  court  was 
led  to  believe  Elizabeth  was  the  <AUd  ot  An* 
drew  and  Rose  Trottler— -by  the  all^ttima 
of  Pepin's  own  petition  as  well  as  by  the  fact 
that  BUzabeth  was  bom '  of  Rose  Trottler 
while  Rose  was  the  wife  of  Andrew  Trottler, 
living  wlOi  him  as  snch ;  and  that  tiie  eooit 
was  not  deceived  In  this  respect  Is  establish- 
ed by  the  provisions  of  Revised  Codes,  |  .7001« 
subd.  6,  as  w^l  as  by  the  petitioner's  repeated 
allegations  of  deceit  practiced  upon  Simon 
Pepin  whereby  Simon  Pei^  was  persuaded 
to  think  that  Elizabeth  was  his  daughter.  So 
far  as  the  court  was  concerned,  P^)ln'B  peti- 
tion and  his  agrennent  constitute  a  twice-re- 
peated consent  to  the  adoption,  he  being 
perfectly  conqtetent;  with  the  motives  or 
reasons- whtcli  impitlled  him  thi;  court  had 
nothing  to  do  further  than  to  be  satisfied  at 
his  disposition  and  capacity  to  adopt  the  child 
and  treat  her  as  his  own;  he  alone  was  In 
position  to  attack  the  proceedings  for  fraud, 
for  he  alone,  If  any  one,  was  Injured  by  It 
The  rule  Is  elementary  that  to  avoid  a  Judg- 
ment or  other  transaction  for  fraud,  the  per- 
son attempting  to  do  so  must  show  that  he 
has  rights  which  were  vested  at  the  time  and 
were  injuriously  affected  by  it  23  Cyc.  1068. ' 
How  was  Exor  Pepin  injured?  He  was  not  In 
1902  an  heir  of  the  living  Simon  Pepin,  nor 
had  he  any  natural  or  accrued  right  to  be  an 
heir  of  Sim<m  Pepin  at  the  letter's  death. 
Colbert's  Estate,  44  Mont.  259,  119  Pac.  791 ; 
14  Cyc.  26,  he  was  deprived  of  nothing  by 
the  adoptlcm  save  a  remote  possibility.  To 
say  that  with  Elizabeth  out  of  the  way  he 
would  be  entitled  to  succeed  npwi  the  death 
of  Simon  Ftt^  mora  than  twelve  ymn  &fter 
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Uie  adoptfan  Is  mat  caonsli;  one  whose  rights 
accroe  after  a  JadgMMt  Is  rendered  cannot 
attack  the  jadgww*  HoBE  Unk.  90  Ind. 
348;  Johns  t.  Ffttte^  S  Iowa.  666,  8  N.  W. 
063:  Brace  BcU.  3  O.  Greene  (Iowa)  422; 
Smith  T.  EWott.  5S  Ftau  S«9.  47  Soath.  887, 

It]  6.  FlnaUr,  tte  Cacto  alleged  as  InraU- 
datlng  Simon  Pepin's  consent  are  indecisive. 
They  are  that  because  of  dlldt.  relations  be- 
tween him  and  Bose  Trotder,  ttie  latter  was 
enabled  to  Indnce  him  to  believe  that  Eliza- 
beth was  his  natural  daaghter,  and  that 
her  influence  orer  hira  In  that  behalf  was  en- 
forced by  menaces  oo  her  part  and  on  the  part 
of  her  hnsAmnd.  That  Pepin  was  ever  de- 
ceived In  reflect  of  Elisabeth's  relationship 
to  him  Is  refuted  by  bis  own  petition  for 
adoption — pleaded  by  the  petitioner  here — 
wfatcb  Tedtes  that  Elizabeth  is  the  dan^ter  of 
Rose  and  Andrew  frottler,  husband  and  wife. 
Assuming  It  to  be  true  Uiat  there  were  menac- 
es, even  that  P^ln  was  bnllled,  coerced,  and 
driven  into  the  adoption,  he  may  nevertheless 
have  become  wholly  satf?fled  with  the  ar- 
rangement, may  have  acquired  through  twelve 
jears  of  association  with  Elizabeth  In  the 
adopted'  relation  of  parent  and  child,  soch 
affection  as  not  to  de«dre  a  change,  may  have, 
In  effect,  ratified  what  be  could  have  had 
anxhlled,  so  that  for  Bxor  Peptai  or  any  one 
else  tfa«e  oonld  be  no  ground  of  complaint 
One  has  only  to  imagine  the  petlttraier  in  this 
case  seeking  annulment  01  this  adoptltm  dur^ 
Sng  the  Ufetlme  of  Stmon  Fepln,  to  realize 
tlie  fattUty  of  his  present  posltlcML 

In  our  opinion  the  petitioner  has  not  and 
Aovs  that  be  cannot  all^  any  sufflcient 
Interest  In  the  matter  of  Simon  Pepin's  estate 
to  Fn<«**'*'f  this  proceeding;  the  court  was 
correct  in  dismissing  his  petition,  and  the 
order  appealed  from  is  affirmed. 

Affirmed. 

BRANTLT,  G.  J.,  and  HOIiU)WAT,  J.. 
Gouear. 


In  re  PEPIN'S  ESTATE). 
PEPm  T.  METER  et  aL 
(No.  39ix.) 

(Supreme  Goort  of  Montana.    E^eb.  0,  1917.) 

Appeal  from  District  Court,  HUl  Goanty; 
JohD  W.  Tattan,  Jodite. 

In  the  matter  of  the  estate  of  Simon  Pepin, 
deceased.  Petition  of  Adolph  A.  Pepin  againut 
niiabeth  Meyer  and  others  for  revocation  of 
probate  of  wfll  was  diamissed,  and  he  appeals. 
Affirmed. 

W.  D.  Rankin,  of  Helena,  for  appellant 
Norrifl  &  Hurd,  of  Great  Falls,  and  L.  V.  Beau- 
Uea  and  A.  F.  L&mey,  both  of  Havre,  for  re- 
ipondents. 

SANNER,  3.  This  appeal  Is  from  an  order 
precisely  similar  in  character,  based  upon  the 
■ame  kind  of  record  and  presenting  identical 
questions  as  that  disposed  of  in  Kxor  pMiin  v. 
Blinbeth  Meyer  et  al.,  168  Pac  104,  jnst  decid- 


ed. Upon  tite  auUiority  of  that  dedsion  Os  or- 
der here  appealed  fr<an  is  afilrmed. 
Affirmed. 

BRA^1Z.T,  G.  J.,  and  HOLLOWAT,  J., 
concur. 


EMPIRE  THEATER  CO.  v.  CLOKB  et  al. 
(Xo.  370i.> 

(Saprone  Conrt  of  Montana.    Jan.  2S,  1917.) 

1.  CouvTs  «=>92  —  Pbbcbokncb  —  Dictum  — 
"Osim  DiCTCM." 

An  "obiter  dictum"  is  a  gratoitona  opin- 
ion which  bindeth  none ;  hence,  in  a  sail  to  oi- 
join  the  pablication  of  a  circular  denouncing  an 
enterprise  as  unfair  to  organised  labor,  where 
it  was  contended  that  the  boycott  was  unlawful, 
and  that  if  lawful,  news  could  not  be  cwiTeyed 
by  circulars  scattered  broadcast  s  decirion  that 
injunction  woold  not  lie  to  restrain  publication 
of  the  circular,  the  boycott  bdag  lawful,  was 
not  dictum. 

[Ed.  Note.— For  other  case^  see  Gonrts,  Oent 
Dig.  I  335. 

Fot  other  definitions,  see  Words  and  Pbrasea, 
First  and  Sectmd  Series,  Obiter  Dictum.] 

2.  iHjuNcnoif  «a^8(l)  —  GoRsnnmonAi. 

GUAaAltTT— StaEOOM  OF  SPEECH. 
Under  Const  art.  3,  S  10,  forbidding  the 
passage  of  laws  impairing  Uie  freedom  of  speech 
and  declaring  that  every  person  riiall  be  free  to 
speak,  write,  or  publish  whatever  he  wOl  m  any 
subject  being  responsible  for  all  abuse  of  that 
liberty,  a  publication  will  not  be  enjohied  unless 
the  means  adopted  are  unlawful,  constituting  a 
nuisance,  for  example. 

[Ed.  Note.— For  othor  casfls,  sea  Injunction, 
Cent  Dig.  |  169.] 

3.  TUDB  Uhionb  «sal— Iaoautt. 

tffbw  ui^ong  are  not  unlawful. 
[Ed.  Note.— For  other  cases,  see  Trade  Unions, 
Cent  Dig.  |  1] 

4.  CosspiRACT  «s»8— Boycott  — EsTABLiSH- 

UKNT. 

Labor  unions  may  publish  and  pursue  a 
peaceable  ^^oTcot^;  ajrainst  any  person  or  enter- 
prise  deemed  by  them  to  be  unfriendly,  and  a 
combination  of  such  unions  or  their  members  for 
that  purpose  cannot  be  deemed  a  Conspiracy. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  7-11. 

For  other  deGnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conspiracy.] 

5.  Injunction  «s»101(3)— Botcotts— Valibi- 

TT— THBEAT& 

Trade  unions  or  members  thereof,  having  es- 
tablvifacd  a  lawful  boycott,  may  give  warnii^ 
thereof,  and  such  a  warning  does  not  constitute 
a  threat  converting  the  boycott  into  an  unlaw- 
ful conspiracy  which  can  be  enjoined. 

6.  CoNSPiBACr  ®=>8  —  Boycotts  —  Right  to 

EffTABLISH. 

Every  person  has  the  right  ringly  snd  In 

combination  with  others,  to  deal  or  refuse  to 
deal  with  whom  he  chooses,  and  to  regard  as 
unfriendly  all  who,  with  or  without  justifica- 
tion, refuse  to  co-operate  or  sympathize. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  7-11.] 

7.  CoKSPiRAOY  ^s»l— What  CoNsnTUTBs. 

A  combinatioa  to  do  a  lawful  thing  by  law^ 
ful  means  ia  not  conspiracy,  regardless  of  Uie 

numbers  involved. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  1-5. 

Fo^  other  definitions,  we  Words  and  Plurases, 
First  and  Second  Series,  Conspiracy.] 
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S.  Iirjnwonon  *=»101(1)  —  Botoottb— leetr- 

Under  B«v.  Oodes.  I  6121.  aubd.  8,  u  added 
hs  lAwi  1813,  e.  28,  declaring  tbat  an  injone- 
tfen  cannot  b«  granted  In  labor  dlaputee  nnder 
any  other  and  different  circomatanceB  than  if  6ie 
controversy  were  of  another  or  different  charac- 
ter or  betwe^  parties  neither  of  whom  were  la- 
borers or  interested  in  labcv  qneattons,  the  pro* 
priety  of  enjoining  a  labor  onion  from  boycot- 
ting and  picketing  plaintiff's  busineos  must  be 
determinedi  regardless  of  the  fact  that  the  un- 
ion was  composed  of  laborers,  although  such 
persons  would  have  no  more  rl^t  tiban  ' other 
members  of  tbe  -pnbHc  to  create  a  nuisance  by 
their  blockade  and  picket. 

[Ed.  Note.— For  other  caMs,  see  Injunction, 
Cent.  Dig,  |  174.] 

9.  IWJUWOTIOW  <8==>130  —  NUIBAN(»  —  W&LT 
GONSTITDTES — ^BOTCOTT. 

In  a  suit  to  suoln  defendant  labor  union  In 
fnrtherance  of  a  boycott  oi  plaintiff's  theater 
frran  picketing  the  same  with  men  carrying  ban- 
ners, stating  that  plaintiff  was  unfair  to  or- 
ganlxed  labor,  and  with  others,  who  attempted 
to  dissuade  patrons  from  autering,  held  that  i3ib 
findings  b«Iow  were  insufficient  to  rtiow  tiiat  de- 
fendant's acts  conatitnted  a  nuisance  within 
Ber.  OodeSt  fi  6162,  declaring  that  a  nuisance 
must  be  either  injurious  to  health,  indecent  or 
vOenaive  to  the  senses,  obstruetlTe  to  the  free 
oat  of  proper^,  or  an  unlawful  obBtruetio»  of 
the  free  passage  or  use  of  streats,  etc; 

[Ed.  Note.— For  other  cases,  see  InJunetioii, 
Cent.  Dig.  »  28S-800. 

For  other  definitions,  see  Words  and  leases, 
FtoBt  and  Second  Series,  Nuisance.} 

^peal  tnm  DIstilct  Court,  BUrar  Bow 
County;  J.  M.  (Sementa,  Presiding  Judge. 

Action  tv-13i»  Ekapite  Theater  Company,  a 
corporation,  against  Harry  Cloke,  Silver 
Bow  Trades  and  Labor  Council,  and  others. 
From  a  judgment  ot  diamlasal,  plaintiff  ap- 
peals. Afflimed. 

J.  B.  Boote  and  H.  C.  Hopkins,  both  of 
Butte.  W.  T.  Plgott,  of  Helena,  and  Enos  EL 
Alley,  of  Butte,  for  appellant  J.  SL  Healy, 
of  Butte,  t6r  respondents. 

BANNEB,  J.  The  essential  facta  In  this 
case  are  as  follows:  That  the  pi^tn^^fr  (ap- 
pellant here)  is  a  domestic  corporation  en- 
gaged, since  November  20,  1914,  In  conduct- 
ing a  theater  and  moving  picture  show  on 
Montana  street,  In  the  dty  of  Butte,  called 
the  Blmptre  Theater,  an  enterprise  dependent 
upon  patronage  of  the  public  for  Its  success; 
that  the  del^endants  consist  of  the  Musicians 
Mutual  Union.  Local  No.  241,  American  Fed- 
eration of  Musicians,  with  all  its  members, 
not  specially  named,  the  Silver  Bow  Trades 
ft  Labor  Council,  with  all  Its  members,  not 
specially  named,  and  certain  named  persons 
(39  In  number)  sued  individually  and  as  of- 
ficers and  members  of  either  the  Musicians 
Union  or  the  Trades  ft  Labor  Council;  that 
the  Musicians  Union  and  the  Trades  &  Labor 
Council  are  voluntary,  unincorporated  asso- 
ciations, the  former  of  the  character  known 
as  a  labor  union  formed  for  the  purpose  of 
adTandng  the  condition  of  Its  members,  the 
latter  a  sort  of  central  body  composed  of 


delegates  tron  ttu  Tarltnu  labw  nilflM  eC 
Bvtto,  the  purpose  o<  iriddi  la  to  give  to  ttum 
o^renoe,  aoUdaTtty*  and  oonoert  ct  aetltn, 
wltb  the  power  and  SmBuenoe  lAidt  Haw 
therefrom;  that  tlw  onuMAed  aoudtanihlp  oC 
the  unions  afiUlated  to  tb%  Tndas  &  Labor 
OooaeU  Is  more  than  1,000,  ai^  sndti  entire 
membenhlp  Is  affected  wlmwrer  that  bodlr 
acts,  as  It  la  anttioriied  to  do.  In  Uu  order* 
ing,  prosecntlon,  and  furtherance  of  strikes 
and  boyootta,  Its  nctlTlties  in  tbat  behaU  be- 
lag  binding  vapmi  aU  and  enforaad  by  means 
of  fines,  expnislon,  and  other  poialtles;  that 
prior  to  November  17,  1814,  the  Mustcians 
Unlfm  made  demSjad  udw  the  "rnMffflr  tha 
Eknpire  Theater  tbat  h«  amni<wr  B  membgin 
of  said  nnUm,  at  a  wage  rate  fixed  by  it;  to 
SiBS  at  every  show  or  exhlbitUm  of  pictures 
glrai  in  said  theater;  that  this  demand  was 
refused  and  the  anion.  In  ordfir  to  gpfoJ^ 
compliance,  therewith,  dedared  a  t|OJCott 
agalmt  the  said  Uieater,  and  cansed  to  be^ 
tmn.  tbat  date  ^^t^t  and  including  Novem- 
ber 29, 1914,  carried  1^  a  man  In  a  conspicn- 
'ous  place  <ra  the  sidewalk,  inmiedlately  in 
front  ot  said  ttieater  during  the  performanc- 
es therein,  a  canvas  banner  about  t|)ree  by 
four  feet  in  slz^  <ax  each  aide  of  whldi  was 
printed  In  laige  lettera  the  words,  "Notice: 
The  Bmplre  Theater  la  unfair  to  organized 
tabor that  for  the  purpose  ot  making  its 
boycott  effective,  the  union  solicited  and  se- 
cured the  co-operatltm  of  the  Trades  &  Labor 
Council,  so  that  on  November  29th,  said  un- 
ion, said  Trades  &  Labor  Council,  and  Uieir 
respective  m^ben  combined  to  boycott  the 
Idalntiff  and  its  buidness,  and  thus  to  pre- 
vent  it  from  secnrtng  sufficient  patronage  to 
successfully  carry  on  the  same  nnlesa  It' 
would  yield  to  said  demand;  that  In  forther> 
ance  of  sndi  combination  tbe  said  Trades  & 
Labor  Coundl  did,  on  November  29,  1914,  or- 
der and  dedare  such  boycott,  and  bave  fans- 
ed  the  bannw  above  mentinud  to  be  carried 
in  a  consjficaoas  places  immediately  in  front 
of  the  Empire  Theater  and  within  eight  or 
ten  feet  of  and  in  front  of  the  oitrance  there* 
to  every  day  since  the  29th  day  of  November, 
1914,  on  which  a  show  or  exhibition  of  any 
kind  was  produced  therein,  and  have  also,  on 
almost  every  day  since  November  29,  1914, 
publicly  announced  and  openly  published 
orally  to  the  public  in  general  in  Butte  that 
persons  who  patronized  said  theater  would 
be  regarded  by  the  labor  uniwis  of  Butte  aa 
unfair  to  organized  labor,  and  have  also 
caused,  on  every  day  since  November  29, 1914. 
and  until  the  service  of  the  restraining  or- 
der herein,  one  or  more  men  to  stand  on  and 
walk  along  the  street  In  front  of  and  near 
the  Empire  Theater  to  say,  and  who  did  say, 
to  persona  about  to  enter  said  theater  and 
desiring  to  do  bo.  tbat  the  said  theater  was 
unfair  to  organized  labor,  and  to  request,  and 
who  did  request,  such  persons  not  to  patron- 
Ise  the  ume;  that  these  things  were  intend- 
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ed  and  done  by  On  defendutB  and  under- 
stood b7  the  pobUc  as  a  tbicat  that  all  per- 
Kma  patroDlabig  the  smid  Empire  Theater 
mrald  be  Tegaided  by  the  defendants  as  tm- 
falr  to  union  labor,  would  be  listed  as  euch, 
and  would  be  coiQp^ed  to  pay  money  to  the 
said  union  as  a  penalty,  or  else  be  themselvee 
boycotted  by  the  nooodoits;  and  the  re* 
q^ondoits  propose  to  continue  theee  acts,  sare 
as  prerented  or  reNnlned  by  order  of  court; 
that  the  x«sqU;  ot  these  acts  has  been  to  pre- 
vent many  tboosandu  of  perstws,  desiring  to 
patnmlie  aald  tSieateri  trcmi  d<^ng  so^  to  ixrl- 
tate,  annoy,  and  vex  the  pUdntUI  and  Its  em- 
floy^  to  pnrent  the  profitable  conduct  of 
tfialntlflrB  business  and  almost  destroy  the 
■ame,  and  to  cause  the  plaintiff  great,  irrep- 
anb^  and  Incalculable  damage. 

Upon  these  facte,  as  alleged  with  mu<±. 
tfabtnatlon,  the  plalntUt  sought  a  decree, 
perpetnaUy  enjoining  the  defendaste  and  all 
persons  acting  for  or  under  diem,  or  any  of 
than,  "from  farther  continuing  any  of  the 
acte"  above  referred  to,  "from  further  boy- 
cotting the  plaintiff  and  its  business,"  "from 
boycotting  any  pwaon  who  may  hereafter 
patronise  the  said  Bmplre  Theater,"  and 
"from  in  any  manner  Interfering  with  the 
business  of  the  plaintiff  or  with  any  of  the 
employ^  of  the  plaintiff  in  the  dlsdiarge  of 
their  dutlet^';  but  the  trial  court,  though 
finding  the  tacts  to  be  substantially  as  above 
stated,  held  the  plaintiff  not  entitled  to  any 
relief,  and  mtered  a  Judgment  of  dismissal, 
from  which  this  ai^>eal  was  taken. 

[1]  The  denial  of  any  relief  was  expressly 
based  njfon  the  prior  decisions  of  this  court 
In  Lindsay  &  Go.  v.  Montana  Federation  of 
Labor,  etc.,  37  Mont  264.  96  Pac.  127,  18  U 
K.  A.  (N.  8.)  707,  137  Am.  St.  Rep.  722,  and 
Iverson  t.  Dllno,  44  Mont  270,  119  Pac.  719. 
and  the  plaintiff,  contending  that  the  second 
part  of  the  Lindsay  opinion  Is  obiter,  Insists 
that  so  much  of  both  decisions  as  are  really 
effective,  as  well  as  the  later  case  of*  Peek  v. 
Northern  Pacific  Ry.  Co.,  61  Mont  295,  152 
Pa&  421,  Ii.  B.  A.  1916B,  835,  command,  upon 
the  facts  found,  a  result  exactly  opposite. 

Hie  portion  of  the  Lindsay  opinion  assertetl 
to  be  obiter  holds  that  injunction  does  not 
lie  to  restrain  the  publication  of  a  circular 
denouncing  an  enterprise  as  unfair  to  or- 
ganized labor,  whether  sudtk  publication  ema.- 
nate  from  (me  €X  tcom  many  persraa,  a  con- 
duaion  whldi  Is  assailed  as  altogether  wnmg. 
GMiaiderliig  how  tbat  case  was  imsented,  we 
cannot  regard  the  part  referred  to  as  obiter. 
A  comprehensive  injunctioial  decree  had  been 
cntned  in  the  court  bdow,  which  the  re- 
spondents sonidit  to  sustain  upon  two  con- 
tentions, via.  that  the  boycott  was  Itself  un- 
lawful, but  ttiat,  If  lawful,  news  of  It  could 
not  be  ccmveyed  by  drcnlais  acattsred  broad- 
caet  and  so  ^irased  as  to  invite  or  advise  an 
onion  men  and  their  sympathizers  to  with- 
hold their  patronage  tram  Lindsay  A  Co., 
and  from  any  one  else  wbo  patronised  that 
concern.  Obvlonsly  the  matter  could  not  be 


settled  by  deciding,  as  was  done,  Oiat  -a  boy- 
cott could  lawfully  be  dedared,  bat  It  be- 
came necessary  to  say  lAethw  the  publica- 
tion of  it  in  the  manner  stated  oonld  be  en- 
Soiao/L  The  answer,  neceesarlly  negative, 
might  have  been  put  upon  a  different  and 
poaslUy  Itettet,  ground  than  the  me  Chosen; 
but  this  does  not  affect  the  decisional  charac- 
ter of  tibe  answer  Its^  <nr  of  ttie  ground 
assigned  tor  it.  Olark  v.  lAnoaaa,  4  Helsk. 
(51  Tenn.)  419,  421.  *'An  oMter  dictum  Is  a 
gratuitous  opinion,  an  individual  imperti- 
nence whldi,  whether  It  be  wise  or  fOollsh, 
right  or  wrong,  blndeth  none — not  even  the 
lips  that  utter  it"  Tb^  second  portion  of 
tile  Lindsay  (H>inlOD  does  not  come  wiUiln 
this  definition. 

If]  Counsel  urge,  howevw,  that  the  crndu- 
Aon  is  oDsoond  because  tlie  constltntional 
provision  postulated  as  tiie  baids  of  it  (State 
Ccmst  art  8,  1 10)  la  addressed  to  the  Legis- 
lature and  not  to  the  courts,  because  it  to 
some  way  interferes  with  the  i)ower  of  courts 
ot  equity  In  cases  oi  nuisance,  and  because 
It  is  contrary  to  the  stand  repeatedly  taken 
by  the  Supreme  and  other  courts  of  the  United 
States.  The  answer  is  not  difficult  This 
court  founded  its  decision  upon  the  language 
of  the  provision  above  dted,  whlcb  not  only 
forbids  the  ijassage  of  any  law  Impairing 
the  freedom  of  speech,  as  does  the  national 
Constitution,  but  which  also  proclaims,  as 
thjB  patiOTial  \DonatltntIon  does  not;  that 
"ev^  person  aheU  be  free  to  speak,  write  or 
publish  whatever  he  will  on  any  subject 
being  responsible  for  all  abuse  of  that  liber- 
ty." We  thought  as  we  still  think,  that  this 
second  clause  of  our  provision  conveys  the 
Idea  of  liberty,  unchecked  as  to  what  may  be 
published,  by  anything  save  penalty,  and  is 
theref<n«  so  material  a  departure  from  the 
meaning  given  to  the  national  provision  that 
the  federal  cases  have  little,  if  apy,  signifi- 
cance; and  we  were,  as  we  still  are,  unable 
to  ctmcelve  how  any  one  can  possess  the  right 
to  publish  what  he  pleases,  subject  only  to 
penalty  for  abuse,  and  at  the  same  time  be 
prevented  by  any  court  from  doing  so.  It 
is  to  be  remembered,  however,  Ujat  this  court 
was  dealing  In  the  IJndsay  Case  with  the 
right  to  publish  at  large,  not  with  the  pro- 
priety of  enjoining  acts  which,  though  they 
be  In  aid  of  the  right  to  publish,  are  brous^t 
or  sought  to  be  brought,  within  the  category 
of  nuisances.  That  subject  was  considered 
somewhat  in  the  Dllno  Case  and  will  be 
refarred  to  later  In  this  opinion. 

[8-7]  So  premlslnc,  we  come  to  the  result 
common  to  both  the  Undsay  luid  IMlno  Oaaee, 
which  ia  to  declare  that  labor  unions  are  not 
unlawful  in  this  state ;  that  audi  unions  mayl 
puMlsh  and  punroe  a  peaceful  boycott  against  j 
any  person  or  enterprise  deemed  bv  than  to| 
be  unfriendly,  and  that  a  oomUnatton  of  such 
unions  orlneir  membm  for  such  purposes 
cannot  be  viewed  as  a  oonsplrmcy.  Atten- 
tUm  iM  called  to  the  emphasis  laid  In  the  Dllno 
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Case  upon  the  want  of  an  allegation  that  the 
pnblicatlon  there  considered,  to  wit,  a  ban- 
ner, Telled  a  threat,  whereas  the  findings 
here  eetabUsb  that  the  acts  of  the  defendants 
did  convey,  and  were  intended  to  convey,  a 
threat ;  and  from  this  it  Is  deduced  that  the 
combination  of  the  def^dants  became  Indeed 
a  powerful  end  -far-reaching  conspiracy.  The 
force  of  this  depends  upon  what  Is  meant  by 
the  term  ''threat/'  or,  to  put  it  in  another 
wajTi  upon  what  Is  threatened.  Generally 
SpeaUng,  what  one  may  do  In  a  certain  event, 
one  may  ^ve  warning  of  an  Intention  to  do 
in  that  event;  and  such  a  warning  Is  not  a 
t2u«at  in  the  legal  sense,  whatever  may  be 
implied  by  the  term  in  colloquial  usage. 
Payne  v.  Western,  etc.,  By.  Co.,  18  Lea 
(Tens.)  607,  49  Am.  Rep.  660,  674;  Holmes, 
J.,  in  y^Iahn  t.  Onntner,  167  Mass.  107,  44 
N.  B.  1077,  35  L  B.  A.  722,  57  Am.  St.  Rep. 
448.  What,  then,  was  the  "threat"  conv^ed 
by  the  acts  of  the  def  enctents  according  to  the 
findings?  In  tiie  lost  analysis  it  was  that  all 
those  who  patronised  the  theater  In  defiance 
of  the  bivoott  would  themselves  be  classed 
as  miftlendlr  and  subjected  to  boycott  In 
their  turn,  a  warning  slrollar  io  that  convey- 
ed hy  the  Lindsay  drfrular.  Implicit  in  the 
Dllno  banner,  and  necessarily  Involved  in 
every  earnest  boycott,  We  realize  that  many 
courts  treat  this  as  a  threat  in  the  legal  sense 
because  of  the  power  of  numbers  b^ind  It, 
and  have  enjoined  the  execution  of  It  upon 
the  assumption  that  the  person  boycotted  Is. 
through  the  Intimidation  of  others,  deprived 
of  something  to  which  he  has  a  vested  right. 
As  we  see  It,  this  position  la  unwarranted  In 
every  partltniJar.  There  is  no  iatlmldatl<Mi 
In  the  legal  sense  unless  there  is  a  threat  in 
the  legal  sense.  E!very  person  has  the  right, 
singly  and  In  combination  with  others,  to 
deal  or  refuse  to  dtnal  with  whom  he  diooses: 
to  reach  his  dedsion  in  that,  as  in  all  other 
matters,  upon  or  without  good  reason ;  to 
regard  as  unfriendly  all  those  who,  with  or 
without  Jtutlflcatlon,  refuse  to  coK»perate  or 
sympathize.  These  rights  do  not  depend  upon 
the  character,  numbers,  or  influence  of  those 
who  Beel£  to  exercise  them ;  nor  upon  the  oc- 
casion for  their  exercise;  nor  npon  the  con- 
sequences which  may  follow  from  their  legit- 
imate use.  .  They  have  been  recognized  by 
this  court  as  existing  in  an  Incorporated 
railway  benefit  society  (Peek  v.  Northern  Pac. 
Ry.  Co.,  supra),  and  it  may  be  said  in  pass- 
ing that  they  likewise  belong  to  merchants' 
associations,  to  ctmsumers  interested  in  the 
cost  of  living,  and.  In  some  measure,  to  all 
other  persons  or  groups  of  persons  by  whom 
a  boycott  may  be  conceived  and  practiced. 
The  defendants  had  these  rights,  and,  having 
them,  could  lawfully  announce  their  Inten- 
tion to  assert  them.  The  plaintiff,  on  the 
other  hand,  has  no  vested  right  In  the  patroa- 
ase  of  the  defendants,  or  of  any  one  else  who 
may  chocrae  to  withhold  It;  and,  no  more  than 
the  plaintiff,  have  the  penona  who  may 


choose  to  patronize  M  any  vested  right  to 
such  patronage.  Such  persons  may  take  sndi 
patronage  on  the  terms  imposed,  or  not,  as 
they  see  fit,  Just  as  the  defendants  and  their 
friends  may,  if  they  see  fit,  choose  to  regard 
a  rejection  of  these  terms  as  a  rejeetloa  «f 
their  patronage.  Io  shtMrt.  the  "threat"  con- 
veyed was  to  do  what  the  deftodants  lawfidly 
could  do — a  mere  wamli^  of  their  IntentiOD, 
which  they  could  lawfully  give.  Cooke,  Com- 
binations, Monopolies  ft  Labor  nmons,  ||  6, 
77,  et  dt  A  combtnatlim  to  do  a  lawful 
thing  by  lawful  means  is  no  conspiracy. 
Counsel  for  plaintiff  point  to  the  occasion  for 
this  boycott,  and  eloQumt^  denounce  the 
effrontery  of  labor  unions  In  dictating  to  those 
who  are  not  held  to  them  by  any  ties  as  of- 
fensive and  as  dangerous  to  our  moat  predons 
heritage,  personal '  liberty.  Offensive  such 
dictation  must  certabuly  be,  bat  not  more 
dienslve  nor  more  dangi^ous,  we  think,  than 
when  the  like  is  put  forward  by  agmdes 
of  quite  a  different  character.  Attempted 
dictation,  more  or  less  divulsed,  is  ever- 
present;  but  It  Is  not,  In  contemplation  (rf 
the  law,  an  Invasion  of  liberty  so  laag  as  it 
amounts  to  nothing  more  than  a  demand 
whldi  one  party  has  a  legal  right  to  make,  up- 
on the  alternative  of  Ita  displeasure,  and  the 
other  the  legal  rigbt  to  refuse,  braving  that 
displeasure.  We  see  nothing  In  the  PedE 
Case  to  Interfere  with  the  conelnstons  an- 
nounced In  the  Lindsay  and  Dllno  Gases,  but 
much  to  confirm  than,  and  we  are  satisfled 
that  these  cases  correctly  apply  the  law  to 
presentday  conditions.  It  foUowa  that  Oie 
Judgm«it  must  be  uidield  so  far  as  the  Iwy- 
cott  and  its  publication  at  lavge  are  con- 
cerned. 

[t]  The  plaintiff  Insists,  however,  that  cer^ 
tain  features  of  defendants'  program  as  here- 
tofore pursued  and  as  proposed  to  be  contlii- 
ued  are  subject  to  restraint  as  a  nuisance. 
The  defendants,  contesting  this,  rely  upon 
the  provisions  of  subdivision  8,  S  0121,  Re- 
vised Codes,  In  conjunction  with  their  rl^t 
to  use  the  streets  and  to  publish  vrtiat  tn^ 
will.  The  provision  referred  to  la  as  folhnra: 

"An  injunction  cannot  be  granted:  *  •  • 
In  labor  disputes  under  any  other  or  differrat 
ciTCamstances  or  conditions,  than  if  the  con- 
troveray  were  of  another  or  different  character, 
or  between  parties  neitiker  *  *  *  of  whom 
were  laborers  or  interest^  in  labor  qiuetiona.** 
Thirteenth  Session  Laws,  p.  28. 

Toudilng  this  provision,  we  may  say  that 
It  adds  nothing  to  the  pre-existing  law,  since 
there  never  has  been,  in  theory  at  least,  one 
rule  for  the  wage- earner  and  another  for  the 
rest  of  the  community ;  yet  It  must  be  taken 
as  an  expression  by  the  legislature  of  the 
belief  that  injunctions  have  been  granted  In 
labor  disputes  when,  under  exactly  similar 
conditions,  they  would  not  have  been  grant- 
ed in  controversies  of  a  different  character, 
and  of  an  Intention  to  forestall  the  possibil- 
ity of  sudi  a  happening  In  this  state.  So  the 
pn^rlety  of  an  Injunction  here  depends  upon 
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wbedier  an  Injonctton  would  be  sTanted  if 
the  acts  proposed  were  to  be  done  by  an  as- 
sociation of  a  different  sort,  as,  for  Instancct, 
a  combination  of  mercbants  or  coasumera. 
To  determine  tbls  the  rights  abore  motion- 
ed are  not  entirely  adequate.  The  right  to 
publish  what  one  pleases  does  not  mean  that 
one  may  always  publish  when  and  where  he 
pleases ;  nor  does  his  rl^t  to  use  the  public 
streets  Imply  that  he  may  do  entirely  as  he 
sees  fit  anywhere  upon  those  streets.  These 
are  rights  which,  like  all  others,  must  be 
exercised  with  reference  to  the  same  or  simi- 
lar rights  of  one's  neighbor  as  well  as  to  cer- 
tain public  considerations.  They  are  neither 
more  nor  less  sacred  than  the  right  to  pos- 
sess property  or  tlie  right  to  the  free  exer- 
cise of  rellRlous  worship.  Under  the  former, 
one  may  maintain  a  slaughterhouse  or  a  boil- 
er factory,  but  not  where  such  maintenance 
would  constitute  a  nuisance;  under  the  lat- 
ter, the  most  saintly  erangellst  might  be  pre- 
vented from  selecting  as  the  place  of  his  re- 
■wlTai  the  front  door  of  a  cathedral  or  a 
^iiag(^e.  Similarly  we  think  it  entirely 
possible  for  a  state  of  facts  to  exist  under 
which  the  right  to  weak  or  publish  might  be 
so  used  as  to  constltate  a  mUaance  and  be 
restrained  as  such. 

[t]  The  difficulty  here  is  that  the  facts 
foond  do  not  warrant  application  of  the  nui- 
sance theory.  In  the  IHlno  Case  we  Intimat- 
ed that  the  acts  of  a  single  indlTldual  whose 
biistnesa  it  was  to  take  his  stand  before  one's 
dow  and  there  dl^lay  a  banner  denouncing 
the  owner  as  unfair,  and  thus,  as  well  as  by 
word  of  mouth,  to  dissuade  others  from  en- 
tering, might  ccmstitute  a  nuisance,  depend- 
ing on  whether  they  fall  wltUn  the  meaning 
of  section  61fl3,  Berlsed  Codes.  By  this  sec- 
tion, an  act  or  thing  to  be  a  nuisance  must 
be  either:  ^)  Injuiiona  to  health;  or  (b) 
indecent  w  otteiuAn  to  fhe  senaes ;  cx  (c) 
an  instruction  to  the  free  use  of  property 
ao  as  to  sabstantially  interfm  with  tlie  com- 
fortable enjf^ment  oS  life  or  property;  or 
(d)  an  mdawful  obstruction  to  the  free  pas- 
sim or  ue,  in  the  eoMbomurs-  manner,  of  any 
navigable  late,  etc.,  or  public  park  or  street, 
etc  Bfanifestly  there  was  notiiing  Injnrious 
to  health,  or  Imkoait,  or  offenslTB  to  the 
senses  In  what  the  def^dants  did,  nor  does 
the  coort  In  tenAa  declare  tlut  what  they  did 
created  any  obatmction  to  the  free  use  by  the 
plaintift  of  Its  property  or  its  right  of  ac- 
cess thereto.  Does  the  Inference  of  such  ob- 
struction follow  from  the  facts  found?  We 
think  not.  The  findings  on  this  subject  are: 
(1)  That  since  November  29,  1914,  the  de- 
fendants have  caused  the  banner  to  be  car- 
ried in  a  conspicuous  place  Immediately  in 
tront  of  the  theater,  and  within  eight  or  ten 
feet  of  the  entrance  on  every  day  a  show  was 
given  therein.  In  other  words,  the  lianner 
was  carried  at  the  plaoe  named  at  some  time 
during  each  performance  day— whether  dur- 
ing the  iierformance^  whether  once,  twice,  oc- 


casionally, many  times  or  constantly  is  not 
stated — yet  the  defendants  might  have  caus- 
ed their  banner  to  be  carried  upon  and 
through  every  street  in  the  city  of  BUtte, 
passing  or  even  occasionally  stopping  before 
the  plaintiff's  theater,  without  at  all  obstruct- 
ing the  free  use  thereof  or  free  access  there- 
to. (2)  On  almost  every  day  since  November 
29,  1914,  they  publicly  announced  and  open- 
ly published  orally  to  the  public  in  general 
In  Butte  that  persons  who  patronized  the 
theater  would  be  regarded  as  unfair  to  or- 
ganized labor,  and  caused  one  or  more  men 
to  stand  upon  and  walk  along  the  street  In 
front  of  and  neas  the  Emjdre  Theater  to  say, 
and  who  did  say^  to  persons  who  desired  and 
were  about  to  enter  It,  that  It  was  unfair  to 
organized  labor,  and  to  request,  and  who  did 
request,  such  persons  not  to  patronize  the 
same.  How  long,  how  often,  at  what  time 
or  tlmee  on  eadi  day  such  man,  or  men,  so 
stood,  how  many  there  were  at  any  time,  how 
near  -tliey  were  when  not  In  front,  whether 
they  there  dissuaded  few  or  many  persons 
from  patronising  the  theater,  cannot  be  de- 
termined; yet,  as  against  any  rli^t  of  the 
plaintiff  to  prevoit,  the  defendants  could 
"publldjr  announce*  and  "openly  publish" 
orally,  or  in  all  the  prints  of  Montana,  what 
it  Is  found  .they  did  announce  and  publish, 
and  could,  without  commltl^  a  noisance  to 
the  plaintiff,  stop  every  penKm  in  Uie  dty 
and  communicate  their  message,  so  loug  as 
they  did  not  take  Ouii  stand  In  the  imme- 
diate vicinity  of  the  theater  and  there  de- 
mean themselves  so  as  to  create  an  obstruc- 
tion to  the  plaintiffs  free  use  of  its  proper- 
ty or  an  obstruction  at  the  streets  as  a  meaiu 
of  access  thoreta  According  to  the  plain- 
tUTs  bifef,  tile  court  also  found  that  the  men 
carrying  the  banner  Int^fered  with  and  un- 
lawfully laid  hands  tm  many-  persons  desir- 
ing to  patrmise  the  theater,  thereby  in- 
timidating and  dissuading  vast  numbers  of 
persons  jtrom  altering  the  same.  We  cannot 
discover  any  such  0ndlng,  and  do  not  infer 
It  from  what  Ui  said  of  paragraph  0  of  the 
complaint;  the  Idea  presented  throughout 
the  decision  below  Is  that  no  physical  vio- 
lence or  Intimidation  occurred.  (4>  Accord- 
ing to  the  platntUTs  brief,  the  court  also 
found  that  the  defendants  have  picketed  the 
theater  with  fhe  banner  carriers  to  dissuade 
persons  from  entering  It.  This  Is  a  deduc- 
tion from  the  fact  Uiat  the  court  negatives 
the  allegatlcns  of  paragraph  6  of  the  com- 
plaint that  there  were  pickets  In  addition  to 
the  twnner  bearers,  but  affirma  the  allega- 
tions of  paragraph  12  that  the  defendants 
"have'  idcketed  the  plaintiff'^  said  place  of 
business  as  hereinbefore  alleged,"  and  pro- 
pose to  continue  so  to  do.  The  soundness  of 
tills  deduction  is  not  clear,  since  the  only 
picketing  "hereinbefore  alleged"  was  by  jrfdt- 
ets  other  than  the  banner  bearers  as  set 
out  In  paragraph  6  of  the  complaint.  But  If 
w«  accept  the  diBdiicticMK  U  adds  nothing  to 
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the  case,  ilnce  it  doeg  not  appear  that  the 

''picketing"  done  by  the  banner  bearers  con- 
sisted ot  anything  more  than  the  acts  al- 
ready ascribed  to  them  by  the  fludlnga,  which 
acts  as  we  have  seen  were  neither  wrong- 
ful In  themselves  nor  a  nuisancer  ({Q  In  con- 
sequence of  all  the  acts  complained  of— those 
which  are  and  those  whldi  are  not  supposed 
to  constitute  a  nuisance — many  persons  were 
prevented  from  patronizing  the  lAalntUf; 
vexation  and  annoyance  were  caused  to  it 
and  Its  employes ;  great  and  irreparable  dam- 
age was  done  to  Its  business.  How  much,  or 
whether  any  substantial  part,  of  this  result 
was  due  to  those  acts  supposed  to  conatLtute 
a  nuisance  is  not  disclosed,  and  cannot  be 
gathered  from  the  fact  that  such  loss  or  an- 
noyance occurred;  nor  can  such  loss  or 
annoyance  alone  give  color  to  the  acts.  Un- 
less the  things  done  constltnte  a  nuisance  as 
defined  by  our  Oode,  prerentlOD  Is  out  ot  the 
question,  no  matter  what  loss  or  annoyance 
ensued.  The  evidence  Is  not  before  us,  but, 
from  the  findings  as  well  as  from  the  legal 
reflections  of  the  trial  Judg^  It  Is  apparent 
that  the  nuisance  feature  of  the  case  had  as 
little  value  In  the  district  court  as  we  must 
give  It  here. 

In  view  of  the  foregoing,  discussion  of  the 
Qu^on  of  parties  Is  unnecessai7> 

Tbe  Judgment  Is  affiimed. 

Affirmed. 

BBANTIiT.  O.  J.,  ana  HQLLOWAT,  J., 
concur. 


FEBBAT  T.  ADAMSON,  Constable  et  aL 

(No.  3719.) 

(Snpreou  Oonrt  of  Montana.   Jan.  22,  1917.) 

1.  BXCEPTIONB,  BnX  OT  ^2&— SmUWEKT 

or— Statutes. 
In  view  of  Laws  1907,  c.  42,  any  Mil  of  ex- 
ceptions settled  pursuant  to  Bev.  Codes,  $  6787, 
during  trial,  or  section  6788,  after  trial,  wheth- 
er used  OD  motion  for  new  trial  or  not,  may  be 
used  cm  appeal  frtHn  final  judgment. 

2.  ExoBFTioiTS.  Bill  ot  «s»28-8bitlbubnt 
or—CoHFLUHCfe  wrrH  Statur. 

Where  new  trial  proceedings  were  not  In- 
stituted at  time  bill  of  exceptions  was  prepared, 
evidence  held  not  to  justify  contention  that  it 
was  not  settled  under  Bev.  Codes.  fiS  6787,  6788, 
uid  not  proper  to  be  used  on  appeal,  but  pre- 
pared under  section  6796  In  aid  of  new  trial 
proceedings. 

8.  SHERirra  AND  COKSTABUS  ^168(1)— AO- 

Tiow  ow  Bond— Complaint. 
Complaint  allegiug  that  defendant  "Is  sure- 
ty" on  constable's  bond  without  giving  date, 
complaint  being  filed  over  a  year  after  bond  was 
given,  does  not  imply  that  relationship  existed 
when  bond  was  givMi,  since  Bev.  Codes,  {  401, 
permits  surety  to  withdraw,  and  complaint  did 
not  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Sherlfb  and 
ConstabUa,  Cent.  Dig.  H  396,  899.] 

4.  PLEADiiro  •=9^8(6)— CoVFLAiNT— Objec- 
tion TO. 

Where  defect  in  complaint  was  pointed  out 
by  objection  to  evidence,  and  amendment  did 


tEd. 
DIg.1 


not  onn  defset,  it  was  not  meessaiy  to  rweat 

obJeetUm  evenr  time  evidence  was  offered  In 
order  to  have  it  reviewed. 

J.  Note.r-Fw  other  cases,  see  flMal,  dent. 

im]  ^ 

5.  Tbial  ^70— Objecixoit  n  SrnWKOB  — 

Scope. 

An  <AJeetl<ai  to  evidence  once  saved  Is  sav^ 
ed  for  all  purposes  unless  waived  thereafter. 

[Ed.  Note.— For  odior  coses,  aee  ^bial*  Oant 
Dig.  1 192.] 

6.  PLBAnxNO  «=s>428(4)  —  OBJXonoir  to  Bti- 

DENCE. 

Where  a  o<Hnplaint  fails  to  state  a  cause 
ot  action,  an  objection  to  the  Introduction  <rf 
evidoice  against  defendant  should  be  sustained. 

VBA.  Note.— For  other  cases,  see  Trfal,  Cent 
Dig.  f  219.] 

7.  Fraudulent  Convbtancxb  ^947— Buls 
Sales  Law— Lboislativk  Intent. 

The  legislative  intoat  in  enactinK  the  Balk 
Sales  Iaw  (Bev.  Codes,  ||  6131-6135)  was  to 
regulate  sale  in  bulk  of  such  articles  as  a  mer- 
chant ke^  for  ule  in  wdlnaiy  course  vt  busi- 
ness. 

[Ed.  Note.— PVv  othsr  esses^  sse  Ftaudnlent 
Conveyances,  OenL  Dig.  |  S^] 

8.  Fraudulent  Convxtancbs  ^347  —  Buls 
Sales  Law— "Merotandisb  in  Bulk." 

Pool  tables,  cues,  and  balls  kept  tat  use,  but 
not  for  sale,  were  not  "merchandise  in  bulk'* 
contemplated  by  Bulk  Sales  Law. 

[Ed.  Note.— For  other  cases^  see  Fraud aloot 
Conveyances,  Cent  Dig.  |  34. 

For  other  definitions,  see  W<nrds  and  PhraseSr 
nrst  and  Second  Series,  Marehaadise.] 

9.  SHEBITra    AND    GonffTABLBS  «»11S(1)— 

WRONortTL  Levy- Bulk  Saub  Law. 
A  constable  seidng  on  execution  against 
seller  of  the  busineea  pool  tables,  cues,  and  balls 
kept  for  use.  in  possession  of  buyer,  not  being 
covered  hj  Balh  Sales  Law,  was  guilty  of  con~ 
version. 

{Ed.  Note^For  other  eases,  see  Sherlfb  snd 
Constable^  Cent.  Dig.  H  186-188.] 

10.  Troveb  and  Ooimasiov  <..j11  DAmq* 
ES— Statdtb. 

While  the  Code  does  not  undertake  to  de- 
termine precise  Injury  resultluK  from  conver- 
sion of  personalty,  it  estabUsbes  pre8umpti<Hi 
that  damnires  will  be  measured  by  standard 
fixed  by  Bev.  Codes,  |  6071. 

[Ed.  Note.— For  other  cases,  see  IVover  antf 
Conversimi,  Oeot  IMg.  M  260,  261.] 

11.  l^ovn  abd  Convebsion  4ss67— Actions 
— Daicaobs— iNSTBtronoN. 

In  action  against  officer  for  converriMi,  in- 
struction that  damages  should  compensate  for 
injuries  proximately  caused  by  wrongful  sei- 
zure. Including  valne,  loss  of  profits,  and  In* 
jury  to  credit  and  bnslnesa,  an  instructioo  that 
actual  loss  by  suspension  oC  business  as  well  am 
value  of  property  should  be  considered  held  in- 
congruous and  improper. 

[Ed.  Note.— For  other  esses,  see  TroTer  and 
Conversion,  Cent.  Dig.  ||  295-303.] 

12.  Troveb  and  Conversion  ^967— Aoxtons 
— Dahaqbs— Instbuotidn. 

In  action  against  officer  fOr  oonverrion,  iar 
struction  as  to  measure  ot  damages  iwovided  by 
Bev.  Codes.  |  0068,  was  erroneous,  where  that 
section  by  its  terms,  vras  not  appUeablo  to  coo^ 
version. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  205-303.1 
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'  18.  TkOVXR  AITD  OOITTKB8ION  ».JiH  DA1C40- 
IS— STATUTB— PBESUMPnOR. 

Where  BeT.  Oodes,  f  6071,  evtaieed  leslsTa- 
tlfe  intent  to  vstabUsh  meurarfl  of  damues  for 
tiie  prewimptiou  iu  dieputable,  and 
peculiar  cficuuutances  may  be  shown  resulting 
to  different  damages  than  statute  contemplates. 

[Ed.  Note.— For  otha  cases,  see  Trorer  and 
OoiiTerrion,  Oent.  D^.  H  2B0^  281;  DamaiM, 
OMit  Die  t  28&] 

14.  ^^VEB  AND  OONTSBBIOH  4a6T— DJUHAO- 
U— SUBUHBIOlf  TO  JTTBT. 

Where  Rev.  Codes,  S  6071,  egtabliflhedpre- 
BOmptive  measure  of  damages  for  conversion, 
proper  practice  requires  submission  to  jury  of 
the  statutory  rules  adding  special  damages 
pleaded  if  proved. 

[Rd.  Note^For  other  cases,  see  Txorer  and 
GouTersion,  Cent.  Dig.  ||  206-S08.] 

15.  Tbotib  and  Cortxbsion  lit-. j  11  Dahao- 

■8— STATnTE. 

It  is  no  answer  to  the  preaumptive  measnre 
of  damages  established  by  Bar.  Codes.  |  6071, 
In  cases  of  conversion,  that  the  action  is  one 
of  trespaas,  as  every  conversiini  Implies  a  tres- 
pass. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Oonversion,  Oent  Dig.  f|  060,  261;  Damagw, 
Cent.  Dig.  I  286.1 

16.  Tbial  «=>2a(Kl)— PtmmvB  Dakases  — 
ABOtnaiiTATiVB  IirsnttrorxoK. 

In  action  for  conversion  by  officer,  where 
the  court  had  adequately  covered  the  subject  of 
punitive  damages,  it  was  improper  to  give  an 
argnraentative  instruction  that,  if  officer  levied 
upim  propertv  'in  a  high-handed  way  to  oppreM 
tdaindfr*  with  malicious  purpose,  the  Jury  could 
bi  its  diaoretion  award  punitive  damages. 

[Ed.  Nota- For  other  cases,  see  TiiaL  Cent 
Dig.  §  651,]  _ 

17.  EvzDEHCB  «=3>317(1>— HeabsaT. 

In  action  for  conversion  by  officer,  evidence 
ot  craversatlon  between  defendant  and  attorney 
for  execution  plalntifl,  whttf  neither  attorney 
nor  his  client  were  -partiea  to  tills  cause,  was 
Incompetent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent  Dig.  1 1174.] 

Apfietl  from  Dlatrict  Court,  Lewis  and 
Caaifc  Comity ;  J.  U.  dements,  Jvdse. 

Action  by  W.  D.  Ferrat  against  James  U. 
AdsmsDD,  as  Constable  of  Htfena  Township, 
liowls  and  Clark  Ooonty,  State  of  Montana, 
and  another.  Judgment  for  ^alntlff,  and  de- 
fendants appeal.  Berersed  and  remanded. 

Galen  &  Mettler  and  C.  A.  Spaalding,  all 
of  Helena,  for  appellants.  Carleton  &  Carle- 
ton,  of  Helena,  fw  reapcmdent 

HOLLOWAT,  J.  In  March.  1914,  J.  H. 
Madden  owned  a  pool  hall  business,  In  the 
conduct  of  whidi  be  employed  certain  pool 
tables,  cues,  and  balls,  and  also  kept  for  sale 
small  quantities  of  tobacco,  cigars,  etc.  He 
sold  the  entire  property  in  one  transaction 
to  W.  D.  Ferrat  without  attempting  to  com- 
ply with  the  Bulk  Sales  Law  of  this  state. 
Leo  Spring,  a  creditor  of  Madden,  reduced  his 
claim  to  judgment,  secured  an  execution,  and 
placed  it  in  the  hands  of  J.  M.  Adsmson,  a 
constable.  Assuming  to  act  under  the  exe- 
cntlon,  Adamson  seized  and  sold  the  pool  ta- 
bles, cues,  and  balls  as  the  property  of  Mad- 


den. Ferrat  thereapon  commenced  this  ac- 
tion to  recover  damages  and  Joined  as  a 
defendant  the  Amulcan  Surety  Oompany.  Is- 
sues were  framed,  and  the  cause  tried,  re- 
sulting In  a  Judgment  for  plalntUC,  front 
which  the  defendants  appealed. 

On  Motion  ito  Strike. 

The  Tradlct  was  retnmed  <m  March  19, 
1919.  On  the  day  following  counsel  for  de- 
fendants  secured  an  order  granting  them 
60  days  In  addition  to  the  statutory  time 
within  which  to  prepare  and  serve  a  pro- 
posed Mil  of  exc^tiona  Ten  days  later  the 
same  counsel  gave  notice  of  Intention  to  move 
for  a  new  trial  npan  affldBTlts  and  bUls  of 
exccf»tl(»ui  thereafter  to  be  prqwred  and  1^ 
on  the  nrinutes  of  the  court  Within  ttie 
time  allowed  for  ttat  purpose  defendants 
presented  and  served  a  proposed  bin  of  ex- 
ceptions, and  the  same  was  settled  and  al- 
lowed. No  further  8tq;w  were  taken  in  the 
new  trial  proceedings.  Upon  this  aiqpeal  the 
record  is  made  to  consist  of  the  notice  of  ap- 
peal, the  Judgment  roU,  and  the  bill  at  ex- 
ceptions. Bespondent  has  moved  the  conrt 
to  strike  the  bUl  of  encptlons  from  the  rec- 
ord, up<»i  the  Oieory  that  it  was  prepared  in 
old  of  the  new  trial  proceedings,  and,  since 
it  was  not  used  for  tfiat  purpose,  it  has  no 
place  In  the  record. 

[1]  Our  Practice  Act  la  ooD^Ucated.  bat 
the  oomplicattons  ought  not  to  be  mult^iUed 
by  constructlMi  which  proceeds  upon  the  the- 
ory that  it  was  Intended  to  be  as  abatruse 
as  It  can  Iw  made.  Under  the  Code  at  CttTil 
Procedure  of  1896  a  bill  of  exceptions  set- 
tled during  the  trial  of  a  cause  pursoaat  te 
section  11S4  became  a  part  of  the  Jodgmoit 
roll  (secttoD  119^  and  a  part  ctf  the  record 
on  appeal  frmn  the  Until  Judgment  (sectloa 
17SQ.  A  bill  of  exertions  settled  after  trial 
pursuant  to  section  1155^  or  a  statement  of 
the  case  iirepared  under  section  1173,  did  not 
become  a  part  <tf  the  Judgment  roll.  If  the 
statement  of  the  case  was  used  on  motl<m 
tor  a  new  trial,  it  m^ht  be  used  on  appeal 
from  the  flnal  Judgment  (section  17M) ;  oth- 
erwise it  oonld  not  be  so  used.  Harrington 
v:  Butte  &  B.  Mln.  Co.  85  Bfont  530,  90  Pac. 
748.  It  was  doubtful  whether  a  bill  of  ex- 
c^tlims  s^ed  after  trial  could  be  used  on 
epiteal  fr<nn  a  final  Judgment  In  any  event, 
and,  appar«it^  for  tbt  purpose  of  making 
deltailte  that  whMi  was  uncertain,  section 
17S6  was  amended  In  1907  (Laws  1907,  c 
The  amended  act  made  the  record  on 
appeal  from  a  flnal  Judgment  to  consist  of 
the  notice  of  appeal,  the  Judgment  roll  or 
such  parts  of  it  as  mi^t  be  neoesssry  to  be 
considered,  and  any  blU^  ot  exceptions  upon 
which  the  appellant  rtiiea.  As  If  to  leave 
no  possible  room  for  doubt  as  to  what  was 
Intended,  the  amended  act  provides  farther: 

"Any  statement  of  the  case  settled  after  the 
decision  of  the  motion  for  a  new  trial,  when  the 
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motion  is  made  apon  tbe  minutes  of  the  coart, 
as  provided  for  in  section  6796  (1173).  or  any 
biU  of  exceptions  settled  as  provided  for  in  sec- 
Uon  6787  <1154)  or  in  section  d788  (1155),  or 
used  on  the  motion  of  a  new  trial,  may  be  used 
on  appeal  from  a  final  indgment  eqaall;  aa  upon 
appeal  from  tin  order  grantiiit  (v  rttfnring  a 
new  trial." 

Thia  languQf^  eppedrs  to  be  aafflcienOy  ex- 
plicit Any  bill  of  exceptloDs  settled  par- 
suant  to  secUon  1154  (6787.  Rev.  Codes)  or 
sectloD  1155  (678S,  Rev.  Ck)des),  whether  used 
on  motion  for  a  new  trial  or  not,  may  be 
used  on  apeal  from  a  final  judgment. 

[2]  It  la  contended,  however,  that  the  bill 
of  exceptions  In  question  was  not  settled  un- 
der the  provisions  of  cither  of  those  sections, 
but  was  prepared  In  aid  of  new  trial  pro- 
ceedings under  section  6796,  Revised  Codes. 
There  la  not  anything  in  the  record  to  ]nsll£y 
this  assumption.  When  the  extension  of  time 
was  secured  for  the  purpose  of  preparing 
this  bill  of  exceptions,  the  new  trial  proceed- 
ings had  not  been  Initiated,  and  there  is 
nothing  to  indicate  that  they  were  then  con- 
templated by  tbe  defeated  parties.  They 
were  authorized  to  proceed  under  section 
6788,  and  apparently  did  ao.  The  motl<»  to 
strike  la  overraled. 

On  the  Uerito. 

[S]  1.  Does  the  complaint  state  ■.  canse  ot 
action  against  the  American  Surety  Com- 
pany? Tbat  company  la  sued  only  In  Its  ca- 
poidty  as  surety  nptm  the  (ffldal  bond  of  the 
constable,  and  unless  it  Is  alleged  tbat  tbe 
relaUonsb^  of  principal  and  surety  existed 
at  tbe  time  of  tbe  seizure  of  tbe  pn^erty 
(October  IS,  1914)  or  tbe  sale  (Noronber  7, 
1914)*  <a  at  some  time  betwem  those  dates 
wben  tbe  prf^>ert7  was  b^  wrongfnUy,  jo 
cause  of  action  Is  stated  against  tbe  com- 
pany. The  aUegatloD  ot  tbe  complaint  wblcb 
seeks  to  fasten  liability  upm  tbe  company  Is 
to  tbe  effect  tbat  on  January  1, 1918,  Adam- 
8on  gave  an  official  bond  as  constable,  and 
that  tbe  American  Surety  Company  'Is  sure- 
ty upon  said  bond."  This  last  phrase  must 
be  construed  as  referable  to  the  time  when 
tbe  complaint  vras  filed,  November  20,  1914. 
It  may  have  beoi  tbe  Intention  at  tbe  plead- 
er to  alleged  that  the  surety  cranpany  became 
surety  on  such  bond  on  January  1,  1918,  but, 
whatever  his  Intention,  he  failed  to  state  the 
fact,  and  even  If  be  bad  succeeded  In  carry- 
ing his  Intention  Into  effect,  It  would  still 
have  been  Insuffleient;.  for  a  surety  on  an 
official  bond  may  withdraw  therefrom  at  any 
time.  Section  401,  BeT.  Codes.  To  charge 
that  the  company  Is  now,  November  20, 1914, 
sur^  on  such  b<»id  does  not  Imply  tbat  ic 
sustained  tbat  relationship  at  any  time  pre- 
Tlonaly,  and  certainly  does  not  imply  tbat 
It  was  surety  at  tbe  time  of  tbe  alleged 
wrtHigful  acts  of  tbe  constable.  Furtiier  dis- 
cussion la  foreclosed  by  the  decision  of  this 
court  in  Sawyer  t.  Robertson,  11  Hont  416, 
28  Pac.  466. 

[4,  n  The  tpeelflc  defect  In  tbe  complaint 


was  pointed  out  by  objection  to  the  Intro- 
duction et  any  'oTldence,  and  plaintiff  was 
given  every  t^portunity  to  amend.  He  did 
amend  by  adding  to  paragraph  8  of  his  com- 
plaint the  words  "njfoa  said  bond,"  but  wttb 
the  amendment  the  pleading  charged  ootiilng 
against  the  surety  company  which  was  not 
alleged  before  the  amendment  was  made. 
The  objection  to  the  introduction  of  evidence 
saved  the  point.  It  was  not  necessary  to  re- 
peat the  objection  every  time  evidence  was 
sought  to  be  Introduced  to  bind  the  company. 
A  point  once  saved  Is  saved  for  all  purposes, 
unless  it  is  thereafter  waived. 

[I]  The  complaint  fails  to  state  a  cause 
of  action  against  the  surety  company,  and 
the  objection  to  the  Introduction  of  evidence 
against  It  should  have  been  sustained. 

2.  Did  the  pool  tables,  cnes,  and  balls  used 
In  conducting  the  pool  hall  business  consti- 
tute a  stock,  or  part  of  a  stock,  of  goods, 
wares,  or  merchandise  the  sale  of  which  is 
regulated  by  the  Bulk  Sales  Law  (Revised 
Codes,  f{  6131-6136)? 

[7}  The  title  of  the  act  is: 

"An  act  regulating  the  sale  of  merchandise 
in  bulk  and  making  provision  for  the  protec- 
tion of  the  creditors  of  &b  vsador."  Laws  lOOT, 

p.  373. 

Nearly  every  state  in  the  Union  has  adopt- 
ed a  like  statute  designed  to  accomplldi  the 
same  end.  The  scope  of  these  acts  has  been 
ccmsldered  In  many  cases,  and  the  decided 
weight  of  authority  and  the  better  reason- 
ing Justify  the  conclusion  that  It  was  the 
legislative  purpose  to  regulate  the  sale  in 
bulk  of  such  articles  only  as  the  merchant 
keeps  for  sale  In  the  ordinary  course  of  his 
business.  Gailos  v.  Elmer,  193  Mass.  106, 
78  N.  B.  772,  8  Ann.  Cas.  1067;  Kolander  v. 
Dunn,  95  Minn.  422.  104  N.  W.  371,  4S3 ;  Lee 
V.  Boney,  90  Neb.  730,  134  N.  W.  278:  John- 
son V.  Kelly,  32  N.  D.  116,  155  N.  W.  083: 
Muskogee,  etc.,  Co.  v.  Durant  (Okt)  163  Pac 
142;  Boise  Ass'n  Credit  Men  v.  Ellis,  26 
Idaho.  438,  144  Pac  6,  L.  R.  A.  1915E,  917; 
Nolte  V.  Wtnstanley,  16  Ariz.  827,  145  Pac 
246;  Marshon  v.  Tooh^,  38  Nev.  248.  148 
Pac.  357;  Albrecht  v.  Cudlhee,  37  Wash. 
206,  79  Pac.  628;  Contra.  Parham  v.  Potts* 
Thompson  Liquor  Co.,  127  Ga.  303,  56  S.  B. 
460;  nass  V.  Morgan,  86  Wa0h.  160,  78  Pac 
784. 

[t]  The  pool  tables,  cues  and  balls  were 
kept  for  use,  but  not  for  sale,  and  the  trans- 
action between  Madden  and  Ferrat  did  not 
fall  within,  the  purview  of  the  Bulk  Sales 
Law. 

[I]  3.  The  measure  of  damages:  In  seiz- 
ing and  selling  Ferrat's  prc^rty  to  satisfy 
a  claim  against  Madden,  the.  constable  con- 
verted the  property.  Tuttle  v.  Hardenberg, 
IS  Mont  210,  38  Pac.  1070;  De  CeUes  v. 
Casey,  4S  Mont.  668,  130  Pac  686. 

[II]  While  the  Code  does  not  undertake 
to  determine  ^  advance  the  precise  injury 
which  may  result  from  the  wrongful  cou- 
Twritm  of  personal  pnHMrty,  It  does  estab> 
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Usb  a  pTMHioi^oiL  that  tlie  damagea  will  be 
measured  adequately  by  the  standard  flied 
by  section  6071,  Revised  Codes.  Under  that 
sectioa  the  elements  to  be  considered  are: 
"1.  The  value  of  the  property  at  the  time  of 
Its  conversion,  with  the  interest  from  that  time; 
or,  where  the  action  has  been  prosecuted  with 
nasoaable  diUsmoe,  the  Ugttest  market  value 
ol  the  property  at  any  time  between  the  oon- 
Tersion  and  the  verdict,  without  iotereet,  at 
the  option  of  the  injured  party;  and,  2,  A 
fair  compensation  for  the  time  and  money  prop- 
erly  expended  in  pnrsnit  of.  the  property. ' 

[tt]  The  trial  court  refused  to  submit  this 
measure  of  damages  but  directed  the  Jury  to 
And  for  the  plaintiff,  and  In  Instruction  No. 
3  declared  tbe  measure  of  damages  to  be 
full  compensation  for  all  injuries  proximate- 
ly caused  by  the  wrongful  seizure  and  sale. 
Including,  aa  elements  thereof,  the' value  of 
the  property,  loss  of  profits,  injury  to  credit 
and  injury  to  the  business  by  reason  of  its 
suspension  consequent  upon  the  wrongful 
acts  of  the  constable  as  the  same  might  ap- 
pear, if  at  all,  from  the  evidence. 

By  Instruction  No.  4  the  Jury  was  advised 
that,  in  determining  the  amount  of  damages 
to  be  awarded  to  the  plaintiff,  consideration 
should  be  given  not  only  to  the  value  of  the 
property,  but  as  well  to  the  actual  loss.  If 
any,  occasioned  by  the  suspension  of  plaln- 
tifTs  business.  If  the  evidence  disclosed  that 
plaintiff  was  prevented  from  carrying  on  bis 
business  by  reason  of  the  wrongful  acts  of 
the  constable. 

[12]  Instmction  6  follows: 

"The  court  instructs  the  jury  that  the  meas- 
are  ot  damages  in  this  ease  is  me  amount  which 
will  comiwiisate  the  plaintiff  for  all  the  detri- 
ment or  injury  proximately  caoaed  by  the  levy- 
ing upon  Eis  property  and  selling  it,  whether 
anch  damagea  could  have  been  anticipated  or 
not  That  is  to  lay,  it  will  be  your  duty  in 
this  case  in  assessing  the  damages  to  be  -allowed 
the  plaintiff  to  award  him  full  and  Just  compen- 
sation for  all  the  injuries  which  the  evidence 
aatiBfies  yonr  minds  the  plaintiff  has  sustained 
by  reason  of  the  levying  upon  and  selling  of  bis 
property  described  in  the  complaint  herein." 

Instructions  8  and  4  are  IncDngruous,  and 
instruction  6  Is  altogether  erroneous.  It 
declares  the  rule  announced  by  section  6068, 
Revised  Codes,  but  by.  the  very  terms  of  that 
section  the  rule  la  not  applicable  to  a  case 
of  conversion.  The  section  states  tbe  rule 
for  determining  the  measure  of  damages  in 
tort  actions  "except  where  otherwise  ex- 
pressly provided  by  this  Code"  The  suc- 
ceeding sections  of  th^  same  chapter,  6068, 
6070,  6071.  6073,  and  6074,  do  otherwise  pro- 
vide for  a  different  rule  of  damages  for  each 
of  the  special  tort  actions  enumerated,  in- 
cluding the  action  in  conversion. 

[18]  In  enacting  section  6071  tbe  Legisla- 
ture evinced  an  Intention  to  establish  the 
measure  of  damages  for  the  wrongful  con- 
version of  personal  property  In  the  first  in- 
stance. Tbe  presumption  announced  la  a 
disputable  one  and  may  be  overcome  by  evl- 
deoce  that  by  reason  of  the  peculiar  <!lrcum- 


stancBB  sarromidl&g  the  pxqpertr  gstatex  or 
less  injury  results  from  ita  wrongful  conver- 
sion than  the  statute  contemplates;  bat  In 
the  absence  of  proof  of  such  special  circum- 
stances the  statutOTT  nilea  govern.  Tlie 
plaintiff  pleaded  spexAal  damages,  bat  tte  al- 
iegatlons  relating  thereto  were  traversed  1^ 
the  answer. 

[14,11]  We  think  the  correct  ivactlce  le- 
qutreu  the  trial  court  to  submit  l^e  statutory 
rales  for  determining  the  damages  in  the 
first  Instance,  and  to  supplement  those  mlea 
by  an  instructioD  that,  if  the  apedal  damages 
pleaded,  or  any  of  them,  were  proved,  sndi 
damases  might  be  allowed  to  addition  to 
those  contemplated  by  section  0071.  It  la 
no  answer  to  say  that  this  is  an  action  In 
trespass.  Every  converslw  of  personal  pnq>- 
erty  implies  a  trespass,  but  every  trespass 
does  not  constitute  a  conversion. 

[II]  4.  The  coart  gave  instnicUon  No.  8, 
as  follows: 

"You  are  Instmcted  that,  If  you  should  find 
that  the  defendant  constable  willfiilly  and  know- 
ingly allowed  himself  to  become  the  tool  of  Leo 
Spnng,  the  attaching  plaintiff  la  the  case  of 
Xieo  Spring  v.  J.  H.  Madden,  or  his  attorney, 
and  that  their  object  was  apparently  malicious, 
and  that  an  unlawful  levy  on  plaintiff's  prop- 
erty was  made  in  a  high-handed  and  tvpresaive 
way  to  oppress  tbe  plaintiff,  then  you  may,  in 
your  discretion,  award  exemplary  damage  in 
this  case  against  the  defendant  oonstable.**^ 

By  Instruction  6  tbe  court  had  already 
covered  the  subject  of  punitive  damages  ade- 
quately, and  the  purpose  of  instruetUm  3 
is  not  apparent.  As  an  argument  to  tbe 
Jury  It  might  not  be  objectionable,  but  as  a 
statement  of  the  law  for  the  enli^tenment 
of  the  Jury  it  could  not  but  fftil  to  accom- 
plish any  useful  purpose. 

[17]  S.  Over  objection  the  defendant 
Adamstm,  while  a  witness  In  bis  own  behalf 
and  on  cross-examination,  was  compelled  to 
detail  a  conversation  between  himself  and 
W.  D.  Onpton,  attorney  for  Spring  in  the  ac- 
tion by  Spring  against  Madden.  Neither 
Spring  nor  his  attorney  was  a  party  to  this 
action,  and  the  evidence  elicited  was  hearsay 
and  immaterial  to  the  dd«rmination  ot  any 
Issue  before  the  court. 

Ihe  Ju^ment  is  reversed,  and  the  cause  Is 
remanded  for  furUier  proceedings. 

BRANTLT,  a  J.,  and  SAMNIQB,  J.,  etm- 
cur. 


STATB  ex  rel.  BOABD  OP  R.  R.  COM'RS  v. 
DISTRICT  COURT  OP  FIRST  JUDICIAL 
DIST.  IN  AND  FOR  LEWIS  AND  CLARE 
COUNTT  et  aL  (No.  3968.) 

(Supreme  Court  of  Montana.    Feb.  5,  1017.) 

L  Railboadb  $=9218— Railboad  Couuissioh- 
EEs— Orders— Tempo KART  Injunction. 
Rev.  Codes,  H  43B3,  4384,  4387,  empowers 
district  courts  generally  to  review  proceedings 
of  the  Board  of  Railroad  Commissioners,  in  an 
action  brought  therefor.   Section  4390  c<mtaiai 
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two  prorlsoa,  rb.;  **Tliat  imtfl  the  final  ded- 
idon  m  any  each  action  the  ctesatficBtioii,  ral^ 
toll,  cbazge,  r^ulation  or  order  of  th«  bOiard 
affecting  rate«  or  charges  sheU  be  deemed  final 
and  concluflire:  And  provided,  further,  that 
*  *  *  the  claaidfication.  rate,  tolls,  cbargee, 
reeolatirais  and  orders  made,  fixed  and  estab- 
liabed  bj  said  board  shall  prima  fade  be  deemed 
to  be  just,  reasonable  and  proper."  Provifloa 
to  the  same  effect  ara  fbnna  In  section  4891. 
Held,  that  the  proviso  as  to  conelnsiTeness 
refers  only  to  elanification.  rates,  etc..  as  speci- 
fied, and  as  to  aucb  order  the  court  ia  with- 
out power,  except  by  final  judgment,  but,  where 
the  order  relates  to  train  service,  the  court 
may  grant  a  temporary  injunction  before  final 
hearing  staying  enforcement  thereot 

lEA.  Note.— F»  other  cases,  see  Bailroada, 
Cent.  Dig.  {  715.T 

2.  RaILBOADS    *=»»(2)    —    BEQtJLATION  0» 

State  Raii.boad  Couhibbionbbs— Injtjno- 

rioiT — Statute. 
Rev.  Codes,  |l  4S90,  4801,  providing  that 
orders  of  board  of  Railroad  OMmnissloners  shall 
prima  facie  be  deemed  proper,  merely  prescrib- 
ed the  rule  of  evidence,  and  pat  the  burden  upon 
him  alleging  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  IHg.  H  1T-1».] 

3.  iNJDMCnON  «=5>1— RlQHT— DiSCMmOB. 

An  injunction  does  not  issue  as  a  matter  of. 
right  in  any  case,  and  the  granting  of  it  is  dia* 
cretionary,  but  the  disereti<ai  la  not  artntrary. 

[Bd.  Note.— For  ot^  cases,  see  Injuneticai, 
Cent  Dig.  S 

4.  COWBTITUTlONiX  LAW  «3»70(1)  —  COIfTEB- 

BiNG  Gknibai.  Powkb-^udioiai.  Bestbio- 

TION. 

The  Legislature  having  conferred  general 
power  upon  the  Board  of  Railroad  Commiseion- 
ers,  with  the  exception  of  certain  express  limi- 
tations, the  court  should  not  impose  any  other 
restrictions;  such  matter  being  for  ths  Lagls- 
lature  and  not  the  court 

[Ed.  Note.— For  other  cases,  see  Constitution- 
■IXnr.  OenL  Dig.  H  t^Tm  187.] 

Proceeding  h?  the  State  of  Montane,  on  the 
relation  of  the  Board  of  Railroad  Commia- 
aloners,  against  the  District  Court  of  the 
First  Judicial  District  In  and  for  the  County 
of  Lewis  and  Clark  and  R.  I^ee  Word,  Judge, 
to  annul  an  order  of  said  Court  Order  of 
District  Court  affirmed. 

J.  B.  Poindexter,  Atty.  Oen.,  and  J.  H. 
Alvord,  Asst  Atty.  Oen.,  for  relator.  Veazey 
&  Yeazey,  of  Great  Falls,  for  respondents. 

BRANTLT,  C.  J.  Certiorari.  On  May 
13,  1916,  the  state  Board  of  Railroad  Com- 
mlBslonerB,  the  relator  herein,  made  an  order 
designated  as  "Order  No.  160,"  requiring  the 
Great  Northern  Railway  Company  (hereinaft- 
er referred  to  as  the  company)  to  operate  a 
local  passenger  train  each  way  dally  between 
designated  stations  on  its  main  line  from 
Uondak,  In  Sheridan  county,  to  Virden,  in 
Toole  coonty.  It  also  directed  the  company 
to  establish  a  like  service  between  designated 
stations  on  its  Une  extending  southward  from 
Great  Falls,  In  Cascade  county,  to  Billings,  in 
Yellowstone  county,  giving  the  company  the 
option,  however,  to  furnish  local  Sunday 
service  between  Moccasin,  in  Fergus  county, 
and  BiiUngs,  by  its  through  trains  numbered 


48  and  44.  The  ptirpoM  of  the  order  was  to 
require  the  company  to  extend  the  local  serv- 
ice theretofore  estaUlflhedi  ao  as  to  Indnde 
BaaOajM  as  well  as  weA  days.  Therenpoo, 
and  on  May  28th,  the  company  brought  its  ac- 
tion In  the.  district  court  of  Cascade  oouiUy 
to  hare  the  ordor  reviewed  as  unjust  and  un- 
reasonable so  tar  as  It  required  Sunday  serr- 
ite  between  the  points  derignated.  Tbe  cause 
was  thereafter  transferred  to  the  district 
court  of  Lewis  and  Claik  county.  Such  pro- 
ceedings were  then  had  In  that  court  that  oa 
July  lOdk.  after  a  hearing  upon  an  order  to 
show  cause  theretofore  issued  at  the  in- 
stance of  the  company,  the  court  made  and 
entered  Its  order  staying  the  ioder  of  the 
board  and  suspending  Its  operation  pending  a 
review  of  It  by  the  court  and  a  final  determi- 
nation of  the  action.  The  board  thereupon 
commenced  this  proceeding  to  have  tlie  order 
of  the  district  court  annulled  as  In  excess  of 
Jurisdiction. 

It  is  agreed  by  counsel  on  both  iddea  that 
the  order,  tboui^  referred  to  in  the  petition 
as  a  stay  order,  Is  In  etteet  an  injunction. 
The  question  mibmltted  therefore  Is:  Has  the 
district  court  in  this  dass  of  cases  Juris- 
diction to  use  the  prorlsional  remedy  of  in- 
junction In  limine  to  suspend  an  order  or 
regulation  made  and  promulgated  by  the 
board  pending  a  final  determination  of  the 
action  in  which  a  review  of  the  order  is 
sought?  Counsel  have  devoted  conslderalfle 
QMuse  In  their  briefii  to  a  discussion  of  the 
questUms  which  they  say  were  considered 
and  dedded  by  the  district  court  upon  the 
liearing  on  tlie  order  to  show  cause.  Wheth- 
er the  conclusions  of  the  district  court  in 
a  solution  of  these  questions  were  correct  we 
are  not  required  in  this  proceeding  to  decide. 

The  board  vras  created  by  chapter  37, 
Laws  of  1907  (Laws  1007,  p.  68).  The  act  is 
incorporated  In  the  Revised  Codes  as  chapter 
0,  tit  8,  p.  4,  div.  1,  U  4363-4399,  inclusive. 
For  convenience,  reference  Is  made  to  the  sec- 
tions considered  here  by  their  Code  numbers. 
The  board  Is  vested  with  very  extensive 
powers  and  duties.  Among  numerous  others 
it  has  power,  and  It  is  its  duty,  to  establish 
and  promulgate  fair  and  Just  rates  and 
charges  for  the  transportation  of  passengers 
and  freight  by  railroads  operating  in  this 
state;  to  prevent  extortion  and  unjust  dis- 
crimination in  this  behalf ;  and  to  compel  all 
such  railroads  to  provide  and  maintain  train 
service  for  both  passengers  and  fi%lght  sufS- 
dent  to  furnish  reasonable  accommodations 
to  the  public.  Section  4384  <confer8  upon 
the  district  court  of  the  proper  county  juris- 
diction to  review  any  determination  of  the 
board  "fixing  any  classification,  rate,  toll, 
charge,  regulation  or  order,"  or  its  refusal 
to  make,  fix,  or  establish  such  classification, 
rate,  eta  The  action  must  be  commenced  by 
the  filing  of  a  complaint  in  the  proper  county, 
and  the  defendant  must  be  served  with  sum- 
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rnons  a>  In  an  ordinary  aetbm,  or  wtth  an 
oxder  of  court  fixing  a  naaonable  time  wttb- 
fat  whleb  apiieaxanoe  may  be  made^  not  less 
tban  five  days.  The  lasaee  am  made  np  by 
answer.  If  the  coort  finds  the  ordw  eatab- 
Ushlng  the  claaslflcatlon,  rate,  eta,  to  be  nn- 
Jnst  and  pnreasonable,  it  beoomea  the  duty  of 
the  board  to  reVlse  it  SecUm  4S90  anOiorls- 
«a  any  odlroad  deeming  a  rlnwrifloatton,  rate, 
toll,  etc  eetablished  by  ttie  board  to  be  nn- 
jost  and  ilnreastmable  to  bz&ig  the  action 
against  the  board  to  hnva  Its  determination 
reviewed.  Section  4891  empoven  any  ship- 
per to  bring  an  action  tor  the  same  pmrpoee. 
To  enforce  any  determliuititm  made  by  tlu 
board,  section  4887  ftnthorlzes  Hie  oonrt  to 
entertain  an  action  In  the  name  of  the  state 
and  by  proper  "decree,  inJnncClon  or  order" 
to  eompel  obedience  by  Oie  railioad  to  whidi 
the  determlnatton  or  order  is  appUeable,  If 
snch  road  tells  or  reftues  to  yield  obedten(» 
to  It  Tlila  sectloQ  xecognlies  the  rl^t  la 
t3ie  defendant  to  qaMtlim  the  JustheM  or  rea- 
anmblenesB  of  the  order,  and  it  the  flndtng  Is 
against  the  defendant.  It  and  Its  agent  or  of- 
ficer responsible  fbr  the  dellnqnwcy  becomes 
subject  to  punishment  as  for .  a  contempt 
The  agent  or  officer  may  also  be  Imprisoned 
nntll  he  shall  pnrge  himself  of  the  eontempt 
The  decree  remains  In  force  nntll  the  board 
has  changed  or  vacated  its  action.  In  all 
the  proceedings  had  ander  these  provisions 
the  Attorney  Oeneral  or  the  county  attonuv 
of  ^e  proper  conn^  Is  the  attorney  and 
counselor  of  the  board,  and  mnst  serve  it  as 
such  In  all  actions  which  it  Is  necessary  for 
It  to  bring  or  defud.  Section  438S. 

It  will  be  oheenred  that  the  jurisdiction 
cmiferred  upon  the  district  court  by  sections 
488S,  4884,  4887,  and  4890,  supra,  Is  general, 
and  that  In  the  ezerdse  of  It  the  court  la  not 
in  terms  limited  or  restricted,  except  in  so 
far  as  a  limitation  and  restriction  may  be 
imposed  by  some  special  provision  to  be 
fbund  in  some  one  of  Uie  secUons.  Section 
4383  contains  a  genwal  provlsltm  that  all 
actltms  bron^it  under  the  provisions  of  tliis 
law  shall  have  pracedence  over  all  other 
tnuiness,  except  crlml^l  business  and  spe- 
cial proceedings.  This  provision  Is  repeated 
In  section  4387.  It  luis  to  do  with  procedure 
<mly.  There  is  added  to  this  section  a  provi- 
sion which  Imposes  upon  the  defendant  rail- 
road the  burden  of  justl^ing  Its  disobedience 
by  clear  and  convincing  evidence. 

[II  Section  4890  contains  two  provisos, 
via.: 

"Tbat  until  the  final  dedaion  in  any  such  ac- 
tion the  classification,  rate,  toil,  charKe,  regula- 
tion or  order  of  the  board  affecting  rates  or 
diargea  shall  be  deemed  to  be  final  and  con- 
elnalve:  And  provided,  forther,  that  in  any  ac- 
tion, hearing  or  proceeding  In  any  court,  the 
clasalficatioQ,  rate,  tolls,  cbargea.  regulatiosB 
and  orders  made,  fixed  and  established  by  said 
Iward  shall  prima  fade  be  deemed  to  be  Joat, 
reastmable  and  proper." 

Provisos  to  the  same  effect  are  found  In 
section  4391.  They  are  not  expressed  In  the 


most  apt  and  appr^nlats  terms;  yet  It  Is 
obvious,  we  think,  that  It  was  tih»  purpose  of 
the  Legislature  In  ^fniHng  the  first  to  re- 
strict ttie  power  ef  tb»  court  to  ^stuib 
suspend  tlie  <^>entton  of  an  «dev  (tf  tbe 
board  promulgating  a  rat©  or  charge  until 
final  Judgment;  while  by  the  second  It  was 
the  purpose  merely  to  declare  the  rule  by 
wMch  the  evidence  must  be  weighed  with  ref- 
erence to  this  kind  of  order  as  well  as  any 
other  which  the  board  may  pnxnnlgate.  The 
effect  of  ttie  first  is  to  take  frcHU  the  court 
an  power  of  control  over  any  order  r^afelng 
to  rates  and  cliarges  except  by  final  Judg- 
meot.  This  necessarily  deprives  a  railroad 
company,  as  well  as  the  shipper;  of  the  right 
to  invt^e,  and  prohibits  the  court  from  Issu- 
ing, a  preliminary  Injunction  In  this  behalf. 

[2]  The  rule  of  evidence  declared  by  the 
second,  has  nothing  to  do  with  remedies. 
This  the  Legislature  Is  presumed  to  have 
had  In  mind;  for  when  It  conferred  on  the 
coort  the  power  to  review,  it  conferred  it  in 
general  terms,  making  the  sUigle  exc^ti(m 
as  to  the  availability  of  the  provlaloDal  re- 
lief in  the  first  proviso  snprft,  and  leaving 
the  court  free  to  use  Its  power  when  prop^ly 
invoked  as  In  ordinary  cases.  If  no  excep- 
tion had  been  declared,  there  would  have 
been  no  limitation.  That  the  single  one  was 
declared  strongly  Implies  that  the  Legialatore 
did  not  intend  to  make  any  other.  The  dee- 
laratlcxi  of  the  rule  of  evidence  does  not  Indi- 
cate  a  contrary  intention.  The  most  that 
can  be  said  of  this  de<darati6n  is  that  It  does 
not  prescribe  a  rule  dUCraent  from  that  which 
applies  in  every  other  case  in  wUch  an  In- 
junction is  sought. 

[S]  An  injunction  does  not  Issue  as  a  mat- 
ter of  right  in  any  case.  The  burdoi  is  upon 
him  who  asks  for  it  to  establish  by  his  proof 
his  prima  facie  right  to  It.  The  granting'  or 
withholding  it  is  discretionary,  bat  the  dis- 
cretion is  not  arbitrary.  It  must  be  guided 
by  conclusions  based  upon  the  law  and  facts 
disclosed  by  the  .particular  case;  and  unless 
a  case  Is  presented  certain  as  to  both,  the 
relief  demanded  will  be  withheld.  1  Spell- 
ing on  Injunction,  |  20;  Bennett  Bros.  v. 
Congdim,  20  Mont  208,  CO  Pac  656 ;  Camp- 
bell V.  Flannery,  29  Mont  246,  74  Pac.  4^. 

ThouiA  the  determinations  of  the  board 
are  inlma  fftde  Just  and  reasonable,  this  fur- 
nishes no  cmnpeUing  reasm  why  the  pre- 
samptl<m  tn  th^  fftvor  may  not  be  so  satis- 
factorily overcome  by  evidence  on  the  hear- 
ing of  the  application  that  the  court  would 
be  cwistrained  to  grant  rctUef  Just  as  tt  vronld 
in  any  oOisr  cas& 

[4]  Inasmndi  as  the  Jurisdiction  conferred 
is  general,  except  so  far  as  the  Legislature 
has  expTSB^  restricted  it  we  do  not  think 
that  this  court  should  Impose  any  other  re- 
striction. It  may  be  Hiet  the  Legislature 
should  have  Imposed  the  same  restriction  as 
to  all  orders.  This  was  for  Quit  body  to  de- 
termine, and  not  for  Qte  court  Doubtless  it 
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deemed  it  better  to  leave  the  whole  matter 
to  tbe  exerclM  <tf  a  wise  Judicial  discretion, 
anOcfpatinf  that  cases  mlc^t  arise  Id  wUtiti 
tbe  otiet  complained  of  would  be  so  clearly 
opiiressire  that  immediate  relief  from  It 
would  1w  Idkporative.  It  may  be  assumed 
tbat,  irince  tbe  Leglslatare  has  expressly  de- 
darod  that  all  the  determiiiatlons  of  the  board 
are  to  be  deemed  mima  fade  jost  and  rea- 
sonable^ tbe  oonrt  should  ezerdse  Its  discre- 
tion with  reoerre  and  caution.  This  oonsld- 
oation,  however,  Is  one'alTectlng  the  mode  of 
exexdslng  the  Jurlsdlctlcm  conferred,  and  Is 
not  pertineat  to  tbe  Inquiry  whettiw  the  Leg- 
lslatare intended  to  confer  it 
The  order  of  the  district  court  Is  affirmed. 

SANNEB  and  HOLLOWAT,  JJ.,  concur. 


DAVIDSON  T.  ARDMORB  STATB  BANK. 
(No.  6708.) 

(Sopreme  Oourt  of  Oklahoma.  Mardi  14, 1910. 
Bdieariny  Denied  April  6,  1916.  Second 
Pstttion  for  Bcheaiinr  Denied  Jan.  80, 1917.) 

(B9lMnt9  if  th€  OoitrtJ 

Aprax.  akd  Ebbob  «=»773(5)  —  Failubi  to 
FUM  Bbibp— Disposition  of  Oausb. 

Where  plaintitb  in  error  file  brief  and  de- 
fendsnt  In  error  falls  to  file  onci  and  the  eon- 
tiotiona  ot  plaintUb  in  error  appear  to  be  fairly 
supported  by  the  taw  and  by  the  record,  ander 
the  rule  of  this  court,  sucb  conteutiona  will  be 
sustained,  and  in  proper  cases  the  judgment  will 
be  revetsed  and  the  cause  remanded. 

[Bd.  Note.— For  other  cases,  see  Aweal  and 
BrrwLCent.  Dig.      SIOTSUO;  Dec.  Dig. 

OommlssloiMn'  Opinion,  DlTisUm  No.  3. 
Rrror  from  District  Court,  Carter  County; 
StilweU  H.  BusseU,  Judge. 

Action  by  B.  A.  Davidaon  against  the  Ard- 
more  State  Bank.  Judgment  for  plahitlff, 
and  he  bringe  error.  Bereraed,  and  re- 
manded. 

B.  D.  SloaKh.  <tf  ArdmofOi  tor  plalntlfl  in 
CRor. 

HOOICBE,  G.  The  petition  in  error,  with 
ease-made  attached,  was  filed  in  this  court 
on  August  4,  1914.  The  brief  for  the  plain- 
tiff in  error  was  filed  October  29,  191S.  The 
defendant  In  tfror  has  filed  no  brief,  nor 
offered  any  excuse  for  Its  fiillure  to  file  a 
brief  in  this  cause;  and,  inasmuch  as  the 
contentions  of  plaintiff  In  error  seem  to  be 
reasonably  sustained  by  a  cursory  examina- 
tion of  the  record,  this  cause  Is  reversed, 
and  remanded  for  a  new  trial,  as  this  court 
baa  established  the  rule  that,  where  the 
plalntlfl  in  error  has  filed  a  brief  and  the 
defendant  In  error  fails  to  file  one  and  has 
offered  no  excuse  for  such  failure,  and  the 
contentions  of  plaintiffs  In  error  appear  to 
be  fairly  supported  by  the  law  and  by  the 
record,  the  contentions  wUl  be  sustained  and 


judgmoit  reversed  and  the  cause  remanded.. 
Amos  V.  OandlU,  42  Okl.  400, 141  Fac.  1116. 

We,  therafbrek  nooaumnA  tbat  this  ease 
be  levened  aad  remaiMled 

PBtB  OUBLUL  Adopted  In  wbolo. 


MOFTBrPT  et  aL  V.  CONUST  et  aL  (No.  582S.) 

(Suprane  Court  of  Oklahnna.   July  26,  1916. 
Behearlng  Denied  Dea  19,  1916.) 

1.  ZHDuifs  ^l6-^in>s-Tm»-Cteiia. 

Lands  allotted  under  section  11,  Curtis  Act 
June  28,  1898,  c.  517,  30  Sut.  495,  487,  in  the 
name  of  a  deceased  Creek  Indian,  and  whidi  al- 
lotment was  confirmed  by  Original  Grew 
Agreement  March  1,  1901,  c.  670,  i  6,  31  Stat. 
861,  863,  as  well  as  lands  allotted  in  the  name 
of  said  deceased  Creek  citizen,  pursuant  to  sec- 
tion 28  of  said  latter  agreement,  and  where  the 
patttit  thereto  Issued  to  "the  hrirs"  of  the 
deased  ancestor,  such  heirs  took  the  title  by  In- 
heritance, and  not  by  pnrdiaae. 

[Ed.  Note.— For  other  cases,  see  Indiana 
Cent  Dig.  {  49;  Dec.  Dig.  «=3l8.] 

2.  Dbsoekt  and  DuraiBUTioN  «=>1,  21--Na- 

TUBB  or  BlOHT— "DBSCEIfTV — '^BRBDITAST 

SucoasBioN'*— "OEn"— ''Inhesitahci.*' 
At  common  law.  ^'descent,"  or  "bwedltary 
succession,"  Is  the  ntle  whereby  a  man  on  tbe 
death  of  his  ancestor  acquires  his  estate  by 
right  of  representation,  as  nis  heir  at  law.  An 
"heir''  therefore.  Is  he  upon  whom  the  law 
casta  tbe  estate  immediately  npra  Uie  death  <^ 
the  ancestor;  and  an  estate,  so  descending  to 
the  heir,  is  in  law  called  the  ^'Inheritance." 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  1-6^  07-62;  Dec. 
Dig.  il. 

For  other  definltioos,  see  Words  and  Phrases, 

First  and  Second  Series,  Descent;  Heir;  Hered- 
itary Saccession;  Inheritance.] 

3.  INDIAHS  «S»16(2)— Lands— OONVSTABOBS 

— Statotobt  Pbotision. 
Section  22,  Act  April  26,  1906,  c.  1876,  84 
Stat  187,  providing  ''that  the  adult  heirs  of  a 
deceased  Indian  of  either  ot  the  Five  Civilised 
Tribes,  whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  lieeai  issued  for  his  or 
her  share  of  tbe  land  of  the  tribe  to  which  he 
or  she  belongs  or  belonged,  may  sell  and  con- 
vey the  lands  inherited  from  such  decedent' ; 
but  which  further  provides  that  all  conveyanc- 
es made  by  heirs  who  are  full-blood  Indians, 
are  to  be  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  applies  to  conveyances  by 
adult  foU-blood  Creek  neirs  to  an  allotment 
selected  and  set  apart  in  the  right  of  a  de- 
ceased ancestor  aner  his  death:  the  patent 
thereto  being  a»de  to  *^e  bein"  of  such  de- 
ceased Indian. 

[Ed.  Note.— Fw  othtt  cues,  see  IndiaBa, 
Cent  Dig.  I  39;  Dee.  Dig.  «»10(2).] 

4.  Indians  «=>1S^)— Lahdb— BsOTncnoira 
ON  Ax-ienahon — ^Powxb  ot  Congbub. 

Congress,  In  pursuance  <^  the  long-estab- 
lished policy  of  the  government,  bas  the  right 
to  determiae  for  itself  when  the  guardianship 
]  which  has  been  maintained  of  the  Indians  shall 
[  cease.  It  mav,  in  the  exercise  of  its  constita- 
tional  authority,  and  while  the  guardianship 
relfltiim  over  full-blood  Indians  continues,  im- 
pose restrictions  on  fuII-blood  Indian  heirs, 
requiring  that  conveyances  by  them  of  inherit- 
ed allotted  lands  be  approved  by  the  Secretary 
of  the  Interior;  and  this  without  regard  to 
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the  fact  that  the  land  descoided  to  tiie  bdn 
fne  of  all  restricdons  «i  elienatlaB,  exwpt  tlie 

disability  of  xoinority. 

[Eld.  Note.— For  other  caaea,  aee  Indian*, 
Gent.  Dig.  S  39;  Dec.  Dig.  <8=^5(2).] 

-  6.  Indians  «s»UK2)— l4Uiiw-GonTSTAH<»s 

— VALiDirr. 
A  conveyance  by  an  adnlt  full-blood  Indian 
beir,  of  inherited  allotted  lutda,  made  An^ust 
9,  1907,  was,  aa  to  a  portion  of  the  landa  at- 
tempted to  be  conveyed,  approved  by  the  Secre- 
tary of  the  Interior  April  13,  1911,  porauant 
to  the  act  of  April  26.  1906.  On  September 
25,  1906,  said  beir  sold  and  conveyed  aaid  land 
to  a  third  party,  and  on  October  6.  1908>  said 
aale  and  conveyance  was  approved  by  the  coun- 
ty coart  having  jariadiction  of  the  settlement 

-  ca  tile  estate  of  tiie  deceased  ancestor,  as  pro- 
vided in  section  9  of  the  act  of  May  27,  1&0& 
c.  199,  36  Stat  312.  Held,  that  the  righte  of 
the  second  purchaser  having  intervened,  and  the 
firat  deed  being  without  force  until  approved,  the 
subse/]ueDt  approval  therectf  was  withont  effect 
npon  the  title  of  the  grantee  in  the  second  deed. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  S  39;  Dec.  Dig.  «=3l6(2).] 

&  Indians  4=>lfi(2) — Lands— Tttlb—Bqui- 

XABUE  BlOBTS. 

The  conveyances  through  which  the  inter- 
venor  claimed  an  equitable  title  to  lands  as 
against  both  the  grantee  named  In  the  deeds, 
and  his  subsequent  grantee,  not  being  approved 
bj  the  Secretary  of  the  Interior  except  as  to 
a  part  of  the  lands,  and  that  after  the  rights  of 
third  parties  had  attached,  the  equitable  righta 
of  said  intervener,  being  dependent  tbereoo, 
most  fall  with  the  legal  title. 

{Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  39;  Dec.  Dig.  «s»16(2)J 

Hardy,  dlasenting. 

Brror  ttom  Dlstilet  Court,  Tulsa  OmaAy; 
h.  M.  Poe,  Judge. 

Action  by  Lilly  Jackson  tliroo^  ber  guard- 
ian W.  O.  Horton,  against  J.  S.  Moffett  and 

others,  and  Nellie  B.  Conley,  as  administra- 
trix of  the  estate  of  H.  T.  Conley,  deceased, 
Intervened.  From  a  Judgment  for  the  Inter- 
TOier,  the  defendants  other  than  Mack  Mo- 
Coy,  bring  error.  Beversed, 

C.  C.  Hemdon  and  Martin,  Bosh  &  Moss, 
all  of  Talsa,  for  plaintiffs  in  error.  Blddison 
&  Campbell,  of  Tulsa,  for  defendants  In  error. 

SHABP,  J.  Moses  Coney,  a  fall-Mood 
adnit  Creek  Indian*  died  Intestate  in  the 
month  of  June,  1900,  leaving  him  surviving, 
as  his  sole  b^rs  at  law,  Jennie  Hickory  and 
Tom  Coney,  both  of  whom  were  full-blood 
Creek  Indians.  Snbeegnent  to  the  death  of 
Moses,  and  on  different  dates,  there  was  al- 
lotted In  his  name  the  following  described 
and  numbered  tracts  of  land :  Tract  No.  1, 
consisting  of  lots  1,  2,  and  3  in  section  13, 
township  19  north,  rat^e  12  east,  allotted 
May  24,  1901;  tract  No.  2,  consfsttng  of  the 
east  7.08  acres  of  lot  1,  section  14,  township 
19  north,  range  12  east,  allotted  February  25, 
19M,  and  tract  No,  8,  coDslstlng  of  the  B.  % 
of  the  N.  D.  U  of  section  27,  township  19 
nortli,  range  13  east,  allotted  Angost  22, 1902. 
Patents  to  said  lands  tbeieafter  isaned.to 
"tbe  heirs  of  Moses  Coney,  deceased,"  by  the 
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Principal  Chief  «f  ttie  GreA  Nation.  On  the 
part  of  tSie  plaintiffs  la  error.  It  la  claimed 
that  traet  No.  1  was  allotted  to  Moses  Oone^ 
February  2, 1900,  or  s(»ne  four  monUia  before 
his  death.  The  record  dlsdoses  that  on  the 
day  last  named,  Moses  Gon^  made  formal 
application  to  allot  said  tracts  Uiou^  It  does 
not  appear  that  bis  sdectton  was  acted  tq>- 
on.  or  tLpproved  by  the  allotting  oommlsrtMi, 
or  that  a  CMtlficate  of  selection  Issned  until 
Maj  24. 1901.  We  wlH  therefore  consider,  as 
the  trial  court  found,  that  the  entire  allot- 
ment made  in  tbe  name  of  Mosee  Coney  was 
set  apart  In  his  name  and  right  by  the  Com- 
mission to  12ie  Fire  dvUized  Tribes,  after  bis 
death. 

As  to  tract  No.  1,  both  the  allotment  and 
the  death  of  Moses  Coney  occurred  within 
the  period  during  which  section  11  of  the 
Curtis  Act  (Act  Jane  28,  1898,  c.  S17,  30  Stat, 
at  U  49S,  497)  was  in  force  In  the  Creek  Na- 
tion, by  the  terms  of  which  the  Commission 
was  directed,  upon  the  completion  of  the  dtl- 
zenEihlp  rolls  and  the  survey  of  the  lands  of 
the  tribe,  to  "proceed  to  allot  the  exclusive 
use  and  occupancy  of  the  snrface  of  all  the 
lands  of  said  nation  or  tribe  susceptible  of 
allotm^it  among  tbe  citizens  thereof,  as 
shown  by  said  roU,  giving  to  each,  so  far  as 
possdble,  his  fair  and  equal  share  thereof** 
with  reservations  not  here  InTolved.  That 
part  of  the  allotment,  therefore,  comes  within 
the  category  of  allotments  confirmed  by  the 
Original  Creek  Agreement  (Act  March  1, 1901, 
c.  676,  I  6,  31  Stat  at  I*  861,  868).  Tracts 
numbered  2  and  S  were  allotted  pursuant  to 
section  28  of  tbe  Original  Creek  Agreement, 
which  provided  that  if  any  enrolled  citLsoi 
died  on  or  subsequent  to  tbe  1st  day  of  April, 
1899.  before  receiving  Ms  allotment  of  land 
and  distributive  share  of  the  funds  of  the 
tribe,  "the  lands  and  mcmeys  to  which  it 
would  be  entitled,  if  living,  shall  descend  to 
its  heirs"  and  which  act  was  amended  by  the 
Supplemental  Agrewent  of  June  80,  1902  (32 
Stat  at  li.  500,  c.  132^,  effective  August  8, 
1907,  in  req^ect  to  the  law  controlling  Its 
descent 

Tbe  title  and  claim  of  the  Intervener,  Nellie 
B.  Conley,  as  administratrix  of  the  estate  of 
her  deceased  husband,  H.  T.  Conley,  depends 
upon  the  validity  of  two  certain  deeds  execut- 
ed by  Jennie  Hickory,  one  of  the  heirs  of 
Moses  Coney,  deceased,  to  John  R.  Skinner, 
which  deeds  are  dated,  respectively,  July  24, 
1907.  and  August  9,  1007.  April  13,  1911,  the 
Secretary  of  tbe  Interior,  pursuant  to  the  act 
of  April  26,  1906  (84  Stat,  at  U  137),  approv- 
ed  the  conveyance  of  Jennie  Hickory  to  tract 
No.  1.  As  to  the  iionalnlng  tracts,  It  does 
not  appear  that  tbe  ai^roral  of  tbe  Secretary 
of  the  Interlur  to  any  conv^ance  thereof  was 
procured.  Prior  to  the  approval  of  the  Secre> 
tary  of  the  deed  to  tract  No.  1,  and  on  the 
2&th  day  of  September.  1906,  Jennie  Hlck<H7, 
joined  by  her  husband,  conveyed  ber  intwest 
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In  and  to  tract  Na  1  to  L.  H  LewU,  wbldi 
■aid  sale  and  deed  was,  on  the  6th  day  of 
October,  1906,  i^rored  by  the  county  court 
of  Talsa  county,  aa  the  deed  ot  a  fall-t4ood 
Indian  heir  conveying  Ixiberited  lands.  July 
21,  1909,  Lewis  conveyed  hla  Interest  In  said 
land  to  the  plalntlfl  In  wror,  l^ett,  and  It 
Is  under  this  latter  chain  of  title  that  Moff  ett 
defended  against  the  claim  of  the  Intervener. 

We  may  here  i*''^'fff  from  era^eratlon 
the  land  described  as  tract  Na  2,  as  it  does 
not  appear  that  this  tract  was  included  in 
dithsr  of  the  deads  to  SUnner.  As  the  title 
ctf  the  administratrix,  Nellie  B.  Gonley,  de- 
pends anttiely  iqpon  the  ralidity  of  tiie  deeds 
of  ccmveyance  nutde  to  Skinner,  and  as  she 
is  wnWng  to  Impress  a  trust  upon  the  lands 
as  against  both.  SUnnv  and  l((tfett,  It  was 
incombent  upon  her,  in  asserting  an  equitable 
title  to  an  Interest  in  said  lands,  to  first  flihow 
that  those  against  whom  she  sought  relief  ao- 
anired  under  th^  conveyances  the  legal 
ttUe;  fbr  if  tba  deed  from  Jennie  snckory  to 
HMniMw  was  made  in  contravaitlon  ot  a  cod- 
troUlng  statute,  and  hence  void,  neither  Skin- 
ner nor  his  grantee,  Moffett,  would  have  any 
title  flgwinat  whl^  a  decree  could  be  oiforo- 
ed,  and  this  witiiont  r^ard  to  tiie  nature  <tf 
relations  or  (duuacter  of  the  arrangement 
that  may  have  existed  hetweoi  Oonley  and 
SUnner,  In  the  latter^  purchase  of  the  land, 

[1]  It  1«  first  urged  if  the  defendant  in 
error  that  Jennie  Hidsory  acquired  her  title 
to  the  lands  allotted  in  the  name  of  her  de- 
ceaeed  father,  not  by  Inheritance,  but  by  pur- 
chase, and  for  that  reason  section  22  of  the 
act  of  AprU  26.  1906  (34  Stat,  at  L.  137),  re- 
quiring that  all  otmveyances  to  inherited 
lands  by  heirs  who  are  full-blood  Indiana  are 
subject  to  the  aiftroral  of  the  Secretary  of 
the  Interior,  has  no  application.  We  have  al- 
ready seen  that  section  28  of  the  Original 
Agreemoit  authorised  allotmwts  of  the  char- 
acter in  question  to  be  made,  and  that  It  was 
there  provided  that  lands  to  whldt  the  en- 
rolled citizen,  tf  living,  would  be  entitled, 
"diall  descend  to.  his  h^rs"  according  to  the 
Creek  laws.  Technically  Jennie  Hickory  and 
hex  brutfaer  to<A  their  tiUe  directly  from  the 
tribe.  Itae  title  taken,  howevM-,  was  not  In 
their  own  right,  or  hy  reason  of  their  own 
eziroUment,  but  in  the  right  of  their  deceased 
ancestor  and  by  reason  of  his  tribal  enroll- 
m«it.  Moses  Coney  was  we  of  the  units 
counted  in  determining  Into  bow  many  allot- 
table  parts  the  tribal  domain  should  be  divid- 
ed, and  therefore  was  one  of  those  to  whom 
It  was  contemplated  an  allotment  should  be 
made.  Levindale  Lead  &  fflnc  Co.  Oale> 
man.  241  U.  S.  432,  S6  Sup.  OL  644,  60  L.  Ed. 
1080.  The  allotment  selected  and  made  sub- 
sequent to  his  death  was  made  In  satisfaction 
of  the  right  whldi  he,  as  one  of  the  enrolled 
cltii«is  and  allottable  units  of  the  tribe,  had 
in  Ms  lifetime.  The  h^rs  took  their  titie. 
therefore,  not  because  of  their  enrollment  as 
tribal  citizens  alone,  but  because  they  were 


his  heirs ;  because  they  were  related  to  him 
by  consanguinity,  and  succeeded  to  his  rights 
at  hla  death.  That  the  children  of  Moses 
Coney  did  not  take  their  titie  by  purchase  1b^ 
we  think,  settied  by  both  the  decisions  of 
this  court  and  the  federal  courts  in  cases 
arising  in  ttds  state.  Bamett  v.  Way  et  aL, 
29  Okl.  780, 119  Pac  418;  DiTine  T.  Harmon 
et  aU  80  OkL  820^  121  Pac.  219;  Bentle  et  at 
V.  McCoy,  86  Okl.  77, 128  Pac  244;  Shultids 
T.  HcDougal,  170  029,  9B  a  a  A.  616; 
Washington  t.  MUIw,  28S  U.  S.  422,  36  Sup. 
Ct  119.  68  U  Bd.  296;  McDougal  t.  McKay, 
287  t7.  8.  B72, 86  Sup.  Ot  606, 69  L.  Bd.  1001 ; 
Woodward  t.  De  Giaflenried,  288  U.  8.  284^ 
86  Sup.  Ot  764,  69  U  SO.  1810. 

tl]  it  may  be  h^lxtful,  howem,  to  a  oam- 
pl^  understanding  of  the  nature  of  the 
title  aoqidred  1^  Jcmde^  to  look  to  the  an- 
thoritles  dnssifying  and  defining  the  dif- 
ferent general  dasses  of  estates,  as  they 
exist  at  common  law. 

"Methods  of  acquiring,  and  c4  losliig,  a  title 
to  estates  in  things  real,  are  addoced  by  our 
law  to  two."  it  is  said  in  Blackstone's  Com- 
mentaries, I  201:  "Descent  wbere  the  title 
is  vested  In  a  man  by  the  Nogle  operation  of 
the  law ;  and  purchase,  where  the  title  is  vest- 
ed  in  him  by  ms  own  act  or  agreement" 

Of  titiea  by  descent;  the  auth<Hr  in  the 
same  sectiw  says: 

"Descent  or  hereditary  eneceasion  is  the  title 
whereby  a  man  on  the  death  of  hla  ancestor 
acquires  his  estate  by  right  of  representation, 
as  his  heir  at  law.  Aji  heu.  therefore,  is  he  up- 
on whom  the  law  casts  tiie  estate  immediately 
upon  the  death  ot  the  ancestor ;  and  an  estatSt 
so  descending  to  tiw  h^.  Is  In  law  called  the 
Inheritance." 

Speakhig  of  tlUe  by  purchase,  the  author. 

In  section  241,  says: 

"Purchase,  perquisite,  taken  in  Its  largest  and 
most  comprehensive  sense,  is  thus  defined  by 
littieton:  'The  posseaaion  of  lands  and  tene- 
ments, which  a  man  bath  by  his  own  act  or 
agreement,  and  not  by  descent  from  any  of  his 
ancestors  or  kindred/  Id  this  case  it  Is  coo- 
tradistiDguished  from  acquisition  by  riabt  of 
blood,  and  Includes  every  other  method  <u  com- 
ing to  an  estate,  but  merely  that  of  inheritance, 
wherein  the  titie  is  vested  In  a  pttson,  not  by 
his  own  act  or  agreement,  but  by  the  single 
operation  of  the  law." 

In  Cokeys  Gwnmentary  ca  UtOaton,  18b, 
the  authOT  says: 

"A  purchase  Is  always  intended  by  title,  and 
most  properly  by  scHne  ki^nd  of  conveyance  either 
for  money  or  some  other  consideration,  or  free- 
ly of  gift;  for  that  is  In  law  also  a  purdiase. 
But  a  descent,  because  it  cometfa  merely  by  act 
of  law,  is  not  said  to  be  a  purchase;  and  ac- 
cordingly tiie  makers  of  the  act  of  Parliament 
in  1  H.  5  ca.  6,  speaks  ot  them  that  have  lands 
or  tenements  by  purchase  or  descent  et  in- 
heritance," 

"Property  of  lands  by  desoent  is,"  my»  Lord 
Bacon,  "wtiere  a  man  hath  lands  of  inherit- 
ance, and  dieth,  not  disposing  of  them,  but  leav- 
ing it  to  go  (as  the  law  casteth  tt)  upon  the  heir. 
This  is  called  descent  of  law."  Baoon,  Law 
Tracts,  128. 

In  Washburn's  Beal  Property,  1  1624,  It  Is 
said  that  in  one  thing  all  the  writers  agree, 
and  that  is  considering  that  there  are  two 
modes  only,  regarded  as  classes,  of  acquiring 
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title  to  land,  naiadr,  dtaemxt  and  parctesa, 
poTdtaae  inclodlns  errery  moda  of  acqolaltlon 
known  to  tHe  law  «oept  tJiat  by  wUoh  an 
heir,  on  the  death  ot  an  ancestor,  becomes 
Bobrtltvted  in  his  place  as  owntf  bj  act  of 
the  iHw.  AddlUoral  autborlUfla  bi  po4nt 
are  Hamilton  t.  Homer  et  aL,  46  Miss.  378. 
395;  Hoyt  v.  Van  Aljrtyne,  16  Barb.  (N.  T.) 
568;  Watson  t.  Donnelly,  28  Barb.  (N.  Y.) 
WS;  Bams^  t.  Banuey.  7  Ind.  607;  Poro- 
wU  T.  Smldt,  21  Iowa,  540,  546;  Batata  ot 
Donahae,  36  CaL  328;  Sptelmann  t.  KUest, 
36  N.  J.  Bq.  199 ;  Delaney  t.  City  of  Sallna. 
84  Kan.  532,  9  Fac  271 ;  Delay  Chapman, 
3  Or.  460 ;  Boorler'a  Law  Diet  toL  3 ;  Ka- 
paUe  ft. Lawrence,  Law  Diet;  BlacVa  Law 
Diet 

That  the  lands  were  not  allotted  In  the 
lifiBtlme  of  Moses  Coney,  tat  In  his  place 
and  stead,  and  on  account  of  his  right,  does 
Dot  serve  to  change  the  character  of  the  es- 
tate. The  lands  allotted  on  his  account  woe 
not  Intended  as  a  bonnty  or  gratuity  to  the 
heirs  by  the  tribe;  they  neither  gare  nor 
did  anything  In  bringing  about  the  title. 
The  rights  of  Jranle  Hickory's  father  at- 
tacbed  during  his  lifetime,  and  It  was  fn 
tliat  right  that  the  lands  were  subsequentty 
Bet  apart  as  an  allotment.  Jennie  and  her 
brother,  standing  In  the  ancestor's  place  and 
representing  him  under  the  statute,  succeed- 
ed to  the  same  rights  that  Moses  had  at  the 
time  of  his  death.  This  right  constituted  an 
estate  of  Inheritance  and  went  by  operation 
of  law  to  his  heirs.  It  la  not  necessary  that 
technically  the  land  Its^  descended  to  the 
heirs,  for  It  Is  sufficient  to  say  ^at  they 
took  In  the  nature  and  course  of  descent 
It  was  00  held  In  Shelley's  Case  (Wolfe 
Shelly,  1  Bep.  98,  76  Ehig.  Bep.  Keprint,  206, 
222),  where  In  the  course  of  the  opinion  It  la 
nld: 

"Where  the  heir  takes  anything  which  might 
bare  vested  in  the  anceotor,  the  heir  ihonld  he 
in  by  descent;  then,  slthongk  it  has  vested  in 
the  heir  and  never  in  the  ancestor,  yet  tiie  heir 
shall  take  it  In  the  nature  and  course  of  a  de- 
scent;  but  in  the  case  here  the  use  might  have 
vested  in  Edward  Shelley,  and  if  It  had  vested 
in  Edward,  then  Richard  Shelley  would  have 
taken  it  by  descent,  and  therefore  Bldiard  in 
this  case  ought  to  take  this  use  In  the  nature 
and  coarse  ex  a  descent" 

In  Lessee  of  Bond  v.  Swearlngen,  1  Ohio, 
896,  407,  408,  Act  Cong.  August  10.  1790,  c. 
40.  1  Stat  182,  enabled  the  officers  and 
soldiers  of  the  Virginia  line,  on  continental 
establishments,  to  obtain  titles  to  certain 
lands  lying  northwest  of  the  Ohio  river. 
After  various  provisions  respecting  the  lo- 
catlona  and  surveys  of  said  lands,  the  act  di- 
rected that  the  Presld^t  should  cause  let- 
ten  patent  to  be  Issned  for  the  lands  desig- 
nated In  said  entries  to  the  persona  originally 
entitled  thereto,  their  h^rs  or  assigns,  or 
th^  legal  repreaentatlres,  thMr  hdn  or  as- 
slgna.  By  virtue  of  this  provlsiun  a  patent 
Iflsned  to  the  hehrs  of  one  Maasle.  Of  the 
title  acquired  hy  them,  the  court  said: 


"It  Is  beeanas  they,  staadlag  In  his  iilaoB  and 
representing  him,  are  entitled  to  the  same 
righU  he  had  at  hia  death.  They  take  the  same 

Interest  he  would  have  taken  Dad  the  natent 
issned  to  hfaa  hi  bis  lifetime.  •  •  •  The  en- 
try of  the  ancestor,  the  warmt  nnder  wUch 
it  was  made,  the  survey  had  thereon,  and  the 
acts  of  Gonfreas  regulating  the  appropriatiott 
of  the  land,  and  the  Issuing  of  the  patent,  are 
all  referred  to,  and  all  show  It  waa  not  a  gift 
b7  the  government  to  the  heirs  of  Miassie.  hot 
it  was  the  cocecntion  of  a  trust  in  his  favor, 
so  far  as  the  same  could  be  executed  after  his 
death,  by  transferring  to  his  heirs  the  naked 
legal  title  to  lands  for  which  he  had  fully  ap* 
propriated  and  for  which  he  was  in  his  life< 
time  entitled  to  a  patent" 

There  was  no  pretenee  of  any  considera- 
tion moving  from  the  heirs  for  the  grant  nn- 
der which  It  was  claimed  they  held  as  pur- 
chasers; on  the  contrary,  tlie  patent  for- 
nlabed  cowduslre  evidence  that  the  ctmaid- 
eratl(m  moved  from  the  ancestor.  After 
fStXoS  Shelley's  Gaae,  the  optolcMi  proceeda: 

"In  Wood'a  Case,  reported  in  2  Bolle.  deter- 
mined in  the  court  of  Rolls,  3  Elix.,  and  recog- 
nized as  law  in  Shelley's  Cose,  It  was  held  'that 
if  a  man  seized  of  a  manor  of  S.  covenants  with 
another  that  when  J.  S.  shall  enfeoff  him  of  the 
manor  ot  D.,  that  he  will  stand  seized  of  the 
manor  <rit  S.  to  tbe  use  of  tbe  covenantee  and 
his  heirs,  tbe  covenantee  dies,  J.  S.  enfeoffeth 
the  covenantor,  the  heirs  shall  be  adjudged  in 
the  course  and  nature  of  descent*  and  yet  it 
was  neither  a  right,  title,  use,  nor  action  that 
descended,  bat  only  a  possibill^  of  a  use,  which 
would  neither  be  released  nor  dlBcharged,  yet  it 
might,  if  the  consideration  had  been  poformed, 
have  vested  in  the  ancestor." 

And  It  waa  held  that  Hassle  by  his  war- 
rant entry,  and  survey  had  acquired. an  In- 
complete or  Inchoate  legal  title  to  the  land 
designated  In  his  entry;  that  this  right  and 
title  was  not  destroyed  by  the  death  of  tbe 
ancestor,  but  descended  to  the  heir  as  a  part 
of  his  estate ;  and  If  a  pat^  afterwards  !»• 
sned  to  the  heir,  it  did  not  enlarge  his  es- 
tate or  increase  the  quantum  of  his  Inter- 
est In  the  land,  hnt  changed  the  erldenea  of 
bis  right  from  an  entry  and  Borrey  to  a 
grant  from  the  government. 

In  Slaemore  v.  Brady,  235  U.  S.  441,  86 
Sup.  Ct  13S,  59  L.  Bd.  808,  EUls  Grayson 
was  living  April  1,  1899,  and  entitled  to  en- 
rollment Had  he  lived  he  would  have 
been  oitltled  under  tbe  Original  Agreem^t, 
to  participate  In  the  allotment  and  distribu- 
tion of  the  tribal  property.  But  he  died 
March  1,  1901,  before  the  Agreement  went 
into  effect,  and  without  receiving  any  part 
of  the  lands  or  funds  of  the  tribe.  And  it 
was  said  that: 

"In  these  circumstances  the  Agreement  con- 
templated that  his  heirs  should  take  his  place 
in  tile  allotment  and  distribution,  and  should 
recdve  the.laads  and  money  to  which  he  would 
be  entitled.  If  Uving.'  ** 

Hoses  Coney,  In  the  case  at  bar.  was  duly 
enrolled,  and  had  taken  st^  toward  select- 
ing a  portion  of  his  allotment  at  tbe  time 
of  his  death.  His  share  of  the  lands  of  the 
tribe  of  which  he  was  an  enrolled  member 
was  due  him,  and  would  have  been  arbitra- 
rily aeleoted  for  him  or  en  his  account  had 
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be  or  hla  legal  lepreKntatWes  n^ected  to 
do  BO.  It,  therefore.  Is  obrlouB  that  his  h^rs 
took  the  title  to  the  proportionate  share  of 
the  tribal  lands  to  which  he  waa  entitled, 
not  by  purchaae,  but  by  inheritance.  It  la 
necessary,  therefore,  only  to  determine  the 
right,  if  any,  of  his  heirs  to  alienate  or  con- 
vey the  lands  thus  Inherited  by  them.  It  is 
well  settled  by  both  the  decisions  of  this 
conrt  and  of  the  Supreme  Court  of  the  United 
States  tliat  Creek  allotments,  made  on  be- 
half of  deceased  members  of  the  tribe  un- 
der the  authority  of  section  28  of  the  Orlffl- 
nal  Agreement,  or  of  sections  7  and  8  of  the 
Supplemental  Agreement,  passed  to  the  heirs 
free  of  restrictions  upon  alienation,  except 
the  dlsaUllty  of  minority.  Rentle  t.  Mc* 
Coy,  35  Okl.  77,  128  Pat  244;  Doming  Inv. 
Ca  T.  Bruner  (HI  Ca,  86  OkL  396,  130  Pac. 
1157;  Bllby  t.  aiUlland,  41  Okl.  678,  137 
Pae.  687,  139  Pac.  988 ;  Skelton  v.  Dill,  286 
U.  S.  206,  85  Sup.  Ct  60,  69  li.  Ed.  198; 
Adklns  V.  Arnold  et  al.,  235  U.  8.  417,  35 
Sop.  Ct  118,  59  L.  Ed.  294:  Woodward  t. 
De  Graffenrled,  238  U.  S.  284,  86  Sop.  Ct 
764,  66  L.  Ed.  1810. 

[3]  The  conveyances  Involred  and  brought 
under  review  were  made  subsequent  to  the 
passage  of  the  act  of  April  26,  1906  (34  Stat 
at  L.  137),  and  were  not  (except  as  will  be 
hereafter  more  fully  shown)  approved  by  the 
Secretary  of  the  Interior,  as  provided  by  sec- 
tion 22  of  said  act.  Is  the  section  applicable 
to  allotments  made  to  the  heirs  of  a  deceas- 
ed member  of  the  tribe!  By  the  plaintiff  In 
error  it  la  insisted  that  it  Is,  while  the  de- 
fendant in  error  contends  that  It  was  not 
the  purpose  of  the  act  to  impose  restrictions 
on  unrestricted  lands,  and  that  hence  section 
22  has  no  application.  The  section  in  part 
provldea: 

*'lliat  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  CiviUeed  Trit>es  whoM 
■election  hu  been  made,  or  to  Whom  a  deed  or 
patent  has  been  issued  for  bis  or  her  sluue  of 
the  land  of  tlie  tribe  to  wbldi  he  or  she  belongs 
or  bdonged,  may  sell  and  convey  the  lands  io- 
herited  from  toch  deoedoit'* 

Moses  Con^  belonged  to  the  class  named. 
His  daughter,  Jennie,  was  an  adult  belr  of 
a  "deceased  Indian'*  of  the  Creek  Nation. 
The  land  had  been  selected  and  a  patent  or 
patents  thereto  bad  Issued  to  the  heirs  for 
Moses'  share  of  the  land  of  the  Greek  Tribe, 
and  to  which  he  during  his  lifetime  belonged. 
Jennie,  like  her  f&tber,  was  a  full-blood 
Creek,  and  while  she  had  the  right  to  sell 
and  convey,  her  conveyance  was,  by  the  terms 
of  the  act  made  subject  to  the  approval  of 
the  Secretary  of  the  Interior.  The  purpose 
of  the  provision  of  the  statute  requiring  the 
approval  of  her  conveyance  was  her  protec- 
tion, to  secure  to  her  the  fair  value  of  her 
land.  Tiger  v.  Western  Inv.  Ca,  221  U.  S. 
286,  31  Sup.  Ct.  678.  66  U  Ed.  738;  Brader 
V.  James,  154  Pac.  560.  The  statute  afford- 
ing her  this  protecti<m  should  be  liberally 
Gonstmed,  to  the  end  that  the  beoeflcent  pur- 


pose of  Ooogress  may  not  be  defeated.  Wood- 
ward V.  De  Graft enrled,  supra ;  United  States 
V.  Nlce^  241  U.  S.  681,  S6  Sup.  Ct  686,  60  U 
Ed.  1182.  Or,  as  said  In  Levindale  Lead  4 
Zinc  Mining  Co.  et  al.  v.  Coleman,  241  0.  S. 
i32,  36  Sup.  Ct.  644,  60  L.  Ed.  1080: 

**The  proviBions  of  the  allotment  set  must  be 
conatraed  in  the  light  of  the  policy  they  were 
obviously  intended  to  execute.  It  was  tbe  pol- 
icy relating  to  the  welfare  of  Indians,  wards  of 
the  United  States.  The  establisluaent  of  re* 
stricti<mB  against  alienation  'evinces  tbe  con- 
tinuance, to  this  extent  at  least  of  the  guard* 
ianship  which  the  United  States  had  exercised 
from  the  b^inning***  (eltinf  eaaeid. 

Her  knowledge  of  land  valuffl,  of  transac- 
tions in  respect  to  the  disposition  thereof, 
and  her  dependency  In  general,  was  not  made 
to  rest  Dor  did  it  depend  in  any  req;>ect,  up- 
on the  fact  that  the  land  was  or  was  not  al- 
lotted in  the  lifetime  of  her  father. 

In  Shulthis  V.  McDougal.  170  F«d.  529,  85 
C.  0.  A.  615,  Andrew  J.  BerryhiU  was  the 
son  of  George  Franklin  BerryhiU,  a  member 
of  the  Creek  Nation,  of  mixed  blood,  and 
Clementine  Berryhlli,  his  wife,  a  noodtizen 
of  that  tribe.  Andrew  was  bom  on  the  6th 
day  of  May,  1901,  and  died  in  November  fol- 
lowing. At  no  time  during  his  life  was  he 
«ititled  to  enrollment  as  a  member  of  the 
tribe,  or  to  an  allotmeot  of  his  property. 
After  his  death,  by  tbe  terms  of  the  Supple- 
mental Agreement  It  was  provided  in  sec- 
tion 7  that  children  of  his  class  should  be 
placed  on  tbe  rolls.  After  enrollment  of  the 
deceased  child  an  allotment  in  his  right  waa 
made,  and  on  June  5,  1906,  the  father  and 
mother  conveyed  the  lands  so  allotted  to  the 
McKays.*  It  was  contended  that  the  deed 
was  void,  because  at  the  time  of  Its  execu* 
tlon  the  grantors  were  without  legal  capacity 
to  make  such  a  conveyance.  Both  parties 
based  their  right  upon  section  22  of  the  act 
of  April  26, 1806.  It  was  urged  that  the  land 
in  question  was  not  "inherited"  land,  answer* 
ing  which  claim  it  was  said: 

"For  reasons  already  explained,  that  conten- 
tion, while  tedmically  right  Is  substantially 
wrong.  Tbe  scheme  of  the  ststut»  clearly  in- 
dicates that  the  land  was  to  be  regarded  the 
same  as  If  it  had  been  inherited.  No  sound  rea- 
son can  be  adduced  for  treating  these  lands  oth- 
erwise than  tbey  would  have  been  treated  if 
Andrew  J.  BerryhiU  bad  survived  lo^  enough 
to  receive  the  allotment.  •  •  *  Tie  landa 
here  in  question  fall  under  the  same  policy  as 
lands  obtained  by  inheritance,  and  tbe  statute 
should  be  held  to  apply  hereto.  BerryhiU, 
therefore,  had  power  to  make  the  deed  to  the 
McKays.'' 

Both  the  land  of  Andrew  J.  BerryhUl  and 
Moses  Coney,  In  the  hands  of  their  respec- 
tive heirs,  was  "Inherited"  land.  Tbe  father 
of  BerryhUl  being  ot  mixed  blood,  that  part 
of  section  22,  requiring  the  approval  of  his 
conveyance  by  the  Secretary  of  the  Interior, 
did  not  apply.  The  heirs  of  Moses  Coney  be- 
ing full-blood  Indians,  the  validity  of  the 
conveyance  of  Jennie  Hickory  depended  upon 
the  approval  thereof,  as  required  by  the  stat- 
ute. 
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[4]  Having  determined  that  the  land  In  the 
bands  of  the  heirs  was  Inherited  land  with- 
in the  meaning  of  section  22  of  the  act  of 
April  26,  1806,  the  opinion  of  this  court  in 
Brader  v.  James,  154  Pae.  S60,  la  controlling. 
In  that  decision  we  reviewed  at  some  length 
the  dedaions  respecting  restrictions  apcm  the 
alienation  of  Indian  lands;  and  It  will  be 
sufficient  here  to  say  that  Congress,  In  pur- 
suance of  the  long-establlsbed  policy  of  the 
general  govemnient,  has  a  rl^t  to  determi^ 
for  Itself  when  the  gnardlanablp  whidi  baa 
been  maintained  over  the  Indians  shall  cease ; 
also  tltat -Congress,  in  the  exercise  of  Its  con- 
stitutional aathorltj,  and  while  the  guard- 
lansblp  relation  over  fall-blood  Indiana  con- 
tinues, may  Impose  restrictions  on  fnll-blood 
Indian  heirs,  reqnlrlng  that  conveyances  by 
them  of  Inherited  allotted  lands  be  approv- 
ed by  the  Secretary  of  the  Interior ;  and  this, 
notwithstanding  the  restrictions  Imposed  by 
prior  legislation  have  expired  by  limltatloo 
or  by  the  death  of  the  allottee. 

Upon  the  authority  of  United  States  v. 
Nice,  241  U.  S.  591,  36  Sup.  Gt  696,  60  L.  Ed. 
1192,  and  the  cases  there  cited,  it  is  sufiBcient 
to  say  that  neither  on  April  26, 1900,  nor  at 
any  of  the  times  involved,  had  Congress  by 
word  or  deed  terminated  the  guardianship 
over  fuII-blood  Creek  Indiana,  committed  to 
it  by  the  federal  Constitution.  On  the  other 
band,  as  shown  by  the  several  acts  of  Con- 
gress, dealing  with  the  affairs  of  the  Greek 
Indians,  as  upressed  by  w  In  Brader  v. 
James,  supra: 

"At  all  times,  on  and  since  the  passage  (rf  the 
act  [April  26,  19061,  has  the  CDTemment-^owa 
a  most  determined  and  persistent  purpose  to 
continue  the  exercise  of  the  authority  derived 
from  its  guardianship  relation,  and  in  the  Kn- 
ablin^^  Act  to  see  that  die  power  was  reserved 

Of  the  right  of  C<Higres8  to  anrreoder  Its 
gnardlansblp  over  the  Indian^  It  la  said,  in 

United  States  v.  Nice,  supra: 

**0f  course^  when  the  Indians  are  prepared 
to  exercise  the  privileges  and  bear  the  burdens 
of  one  sni  juris,  the  tribal  relation  may  be  dis- 
solved and  the  national  guardianship  bronght 
to  an  end;  but  it  rests  with  Congress  to  detei^ 
mine  when  and  how  this  shall  be  done,  and 
Tvhether  the  emancipation  shall  at  first  be  com- 
plete or  only  partial.  Citizenship  is  not  In- 
compatible with  tribal  existence  or  continued 
gnardianship,  and  so  may  be  conferred  without 
completely  eraaDcipatiag  the  Indians,  or  placing 
them  beyond  the  reach  of  conftressioQal  regula- 
tions adopted  for  their  protection." 

The  opinion  In  the  above  case  Is  note- 
worthy, in  that  it  expressly  overrules  the 
former  opinion  of  that  court,  in  Re  Heff,  197 
U.  S.  488,  25  Sup.  Ct  506.  49  U  Ed.  848,  long 
a  leading  authority,  and  from  Its  considera- 
tion of  what  acts  on  the  part  of  Congress,  or 
duties  assumed  by  the  administrative  officers 
of  the  government,  furnish  evidence  of  an  In* 
tention  to  continue  the  national  guardianship 
over  the  Indians. 

In  the  recent  case  of  Sampson  et  aL,  v. 
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Staples,  156  Pac.  218,  it  was  held  that  cnn- 
veyances  of  Inherited  lands,  made  in  1910 
and  1911  by  the  fnll-blood  heirs  of  a  Missis- 
sippi Choctaw  Indian  who  died  In  1903,  are 
void  unless  approved  by  the  connty  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee,  under  section 
9  of  the  act  of  May  27.  1908  (35  Stat  at  I* 
815,  ch.  199).  In  that  case  Louisiana  Samp- 
son died  before  receiving  her  allotment ;  the 
land  thereafter  being  allotted  in  her  name 
under  section  22  of  the  act  of  Congress  ap- 
proved July  1,  1902  (32  Stat  at  L.  641,  ch. 
1362).  But  it  Is  said  by  counsel  for  defend- 
ant in  error  that  there  la  a  material  differ- 
ence  between  section  22  of  the  (^octaw  and 
Chickasaw  Agreement  and  section  28  of  tiie 
Original  Creek  Agreement,  respecting  the 
character  of  the  estate  that  vested  In  the 
heirs  to  land  allotted  after  death  of  the  en- 
rolled citizen,  as  provided  for  in  said  sec- 
tions. The  precise  point  was  nrged  In  Mul- 
len V.  United  States.  224  U.  S.  448,  82  Snp. 
Ct  491,  56  Ii.  Ed.  8S4.  In  answw  to  wUcb 
it  was  said: 

"It  is  true  that  under  the  Creek  Agreement, 
in  cases  where  the  ancestor  died  before  allot- 
ment, the  lands  were  to  be  allotted  directly  to 
the  heirs,  while  under  the  Choctaw  and  Chicka- 
saw Agreement,  t^e  allotment  was  to  be  made 
in  the  name  of  the  deceased  member,  and  'de- 
scend to  his  heira.'  This,  however,  is  a  merely 
formal  dlstincdoQ  and  implies  no  difference  in 
substance.  In  both  cases  the  lands  were  to  go 
immediately  to  the  heirs.   •   *   * " 

Nor  is  Choate  v.  Trapp,  224  U.  S.  665,  32 
Sup.  Ct  565,  56  I/.  Ed.  JHl,  In  conflict  with 
anything  said  by  us  in  Brader  v.  James,  or 
with  the  former  opinion  of  the  Supreme 
Court  in  Tiger  v.  Western  Investment  Co., 
221  U.  S.  286,  31  Sup.  Ct.  578.  56  L.  Ed.  738. 
In  onr  opinion  In  the  Brader  Case,  atten- 
tion was  called  to  the  distinction  between 
the  right  to  exemption  from  taxation  based 
on  a  sufficient  conslderatitm,  as  involved  in 
Choate  v.  Trapp,  and  the  power  of  Congress 
to  Impose  a  limitation  on  alienation,  as  held 
In  Tiger  v.  Western  Investment  Ca  Since 
our  opinion  was  handed  down,  the  same  dis- 
tinction was  observed  by  the  Supreme  Court 
In  Williams  et  al.  v.  Johnson.  239  U.  S.  414. 
36  Sup.  Ct.  150,  60  U  Ed.  358,  as  appears 
from  the  following  portion  of  the  opinion: 

"It  has  often  been  decided  that  Indians  are 
wards  of  the  United  States,  and  that  Congress 
has  plenary  control  over  tribal  rdations  and 

property,  and  that  this  power  continues  after 
the  Indiana  are  made  citizens,  and  may  be  exer- 
cised  as  to  restrictionB  upon  alienation.  Tiger 
V.  Western  Investment  Co.,  sapra.  Aeainat  this 
ruling.  Choate  v.  Trapp  does  not  militate.  In 
the  latter  case  it  was  decided  that  taxation  could 
uot  be  imposed  upon  allotted  land,  a  patent  to 
which  was  issued  under  an  act  of  Congress  con- 
taining the  provision  'that  the  land  should  be 
nontaxable'  for  a  limited  time;  and,  excluding 
the  application  of  the  Marchie  Tiger  Case,  it 
was  said  that  exemption  from  taxation  'and 
nonalienabilit;  were  two  separate  and  distinct 
objects.*  And,  further,  *One  conveyed  a  right 
and  the  other  imposed  a  limitation.'  The  pow- 
er to  do  the  latter  was  declared,  and  it  was 
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nldt  71m  ri^t  to  remore  the  xeittriction  [Umi- 
tation  apcn  alienationl  wu  in  parsusnce  of 
the  power  under  which  OongKBS  could  legislate 
as  to  the  status  of  the  ward  and  lengthen  or 
shorten  the  period  of  disability.  Bat  the  provi- 
sion that  the  land  should  be  nontaxable  was  a 
property  right,  which  Gbngress  undoubtedly  had 
the  power  to  grant  That  ri^ht  fullr  vested  In 
the  Indiana  and  was  binding  upon  Oklahoma." 

In  United  States  t.  Western  luTestment 
Co.,  226  Fed.  726,  141  O.  O.  A.  482,  it  was 
held  that,  though  the  period  for  which  the 
Creek  Agreement  made  a  prior  allotment 
to  an  Indian,  confirmed  thereby,  Inalienable 
by  the  allottee  or  his  heirs  without  the  ap- 
proral  of  the  Secretary  of  the  Interior  ex- 
pired before  ecactment  of  the  act  of  April 
26,  1906,  prohibiting  full-blood  heirs  of  a  de- 
ceased Indian  conreylng  his  land  withoat 
approval  of  sach  officer,  a  conveyance  by 
such  heirs  of  such  land,  after  mdi  enact- 
ment, was  snbject  thereto. 

£S]  Th^  deed  from  Jennie  Hicfeory  of  An- 
gnat  9,  1907,  covering  tracts  1  and  3,  names 
a  consideration  of  $2,000  cash  In  hand  paid. 
April  13,  1911,  the  Secretary  of  the  Interior 
approved  said  latter  conveyance  as  to  tract 
1  only,  as  appears  from  the  following  in- 
dorsement thereon: 

"Department  of  the  Interim,  Waahington,  D. 
a  i^iU18,1911.  Pursuant  to  tiie  act  of  ^rU 
20,  1906  (84  Stat  at  L.  137)  this  deed  is  here- 
by approved  in  so  far  as  it  operates  to  convey 
the  right,  title  and  interest  of  Jennie  Hi(Aory, 
nte  Coney,  as  a  full-blood  Indian  heir,  In  and 
to  lots  one  (1)  and  two  (2)  and  three  of  sec- 
tion thirteen  (13)  township  nineteen  (19)  north, 
range  twelve  (12)  east,  allotted  to  Moses  Coney 
a  citizen  of  the  Creek  nation,  roll  No.  4833,  who 
appears  to  have  died  prior  to  Hay  27, 1906,  but 
vnthout  prejudice  to  the  right^  if  any.  of  any 
other  heir  (A  aaid  allottee.  [Signed  tha  As- 
sistant Secretary  of  the  Intmor.]** 

Thus  the  Department  of  the  Interior  con- 
strued the  act  as  vestlnr  in  the  bead  of  aaid 
d^artment  jiiriadiGtlo&  orsr  and  power  to 
apiffOTe  ox  dba^rove  oonveyances  of  the 
clasB  InTolTed.  But  it  will  be  remembered 
that  OD  the  26th  day  of  September,  1908, 
Jennie  Hickwy  conveyed  ber  Interest  in  said 
tract  to  Lb  L.  Lewis,  and  that  ber  sale  and 
conveyance  thereof  was  approved  October  6, 
19(^,  by  the  county  court  of  Tuhu  county, 
pursuant  to  the  act  of  May  27, 1908  (35  Stat 
at  L.  31%  ch.  199)^  that  it  wiU  not  do  to 
say  tliat  tta  approval  by  the  Secretary  <a 
the  Interior  of  tba  forma-  deed  to  Skinner, 
long  subsequent  to  the  conmjranoB  to  Lewis, 
defeats  tlie  latter's  Utle.  Until  approved  the 
Skinner  deed  was  without  legal  effect,  and 
prior  to  the  date  of  its  anitroTal  the  rights 
of  Lewis  intervened.  Any  doubt  upon  the 
qiiestion  is  set  at  rest  by  the  opinitm  in  Pick- 
ering V.  Lomaz  et  aL,  145  U.  S.  310,  12  Sup. 
Ct  860,  86  L.  Ed.  716,  where  It  was  held 
that  the  permission  of  the  President  of  the 
United  States,  to  a  deed  of  lands  convey- 
ed by  the  treaty  of  Prairie  dn  Ohien,  requir- 
ed to  be  given  in  order  to  make  the  deed 
valid,  may  be  given  13  years  after  the  execu- 
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tion  of  the  deed,  and,  ff  gives  theo.  makes 
the  title  perfect,  wbicb  before  then  had  been 
imperfect;  provided,  that  no  tblrd  persMia 
have  in  the  meantfzoa  legally  acqalrea  an 
interest  in  the  land. 

[1]  It  is  unnecessary  to  cmislder  the  rights 
of  the  administratrix  as  against  either  Skin- 
ner or  Moffettj  <m  account  of  the  convey- 
ances of  July  and  August,  1907.  as  neither 
of  them  acquired  any  title  thereby,  for  rea- 
sons already  stated.  Upon  tha  validity  of  tbe 
conveyances  to  Skinner  rested  tbe  equitable 
claim  or  title  of  Oonley,  and  as  Skinner  took 
no  title,  either  originally  or  on  account  of 
the  subsequent  approval  of  the  conv^ance 
as  to  tract  1,  the  said  dalm,  betns  dqmidp 
axt  there<»i,  must  faU. 

As  the  burden  of  establishing  her  title 
rested  upon  tbe  Intervener,  and  as  she  failed 
in  ber  proof.  It  follows  tbat  the  Judgment  of 
the  trial  court  must  be  reversed;  and  it  is 
so  ordered.  All  the  Justices  conoor*  emq^ 
HARDY,  who  dissentSL 

WHITKEHBAD  T.  MAOKET,  County  TreasoP- 
er.    (No.  804a)  * 

(Supreme  Court  oi  Oklahoma.   Jan.  9,  1917.) 

(SvUahu9      tha  OovrU) 

1.  Municipal  Go^obahohs  «s»624— Pat- 

INQ   ASSESSIOUITS— "ImSBBSr"  — "PBRAI/- 

TT." 

Under  article  12  of  chapter  10,  Rev.  Laws 
1910,  18  per  cent,  per  annum  is  properly  col- 
lectable upon  all  paving  aasesaments  not  paid 
when  due;  such  amounts  constituting,  not  "in- 
terest," but  a  "penalty"  imposed  for  nonpay- 
ment 

pod.  Note. — For  other  cases,  see  Munldpal 
OorporationB,  Cent  Dig.  |  1237. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest;  Paialty.] 

2.  Municipal  Oobpobations  «s»624  —  Un- 
paid Pavino  Assbssubnts— Penaltt. 

Such  a  penalty  is  not  within  the  constitu- 
tional and  statutory  provisions  relating  to  usury. 

[Kd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  |  1237.] 

8.  MnniciPAz,  CobforatioN8  fissBSSA— Taxa- 
tion— Pen  ALTT— Statute. 
The  collecti<m  of  such  penalty  is  not  de- 
pradent  upon  the  county  treasurer  having  giv- 
en the  notice  required  by  Sess.  Laws  1010,  c. 
78,  as  amended  by  sectian  1,  c.  120,  Sess.  Laws 
1910-11,  as  to  amount  of  taxes  due  and  when 
the  same  shall  become  due  and  delinijuent;  such 
notice  by  the  treasurer  being  required  only  as 
to  ad  valorem  taxes,  and  other  taxes  and  aa- 
sessmeats  collected  in  like  manner,  and  not  to 

Saving  assessments  created  under  article  12,  c 
0,  Bev.  Laws  1910. 

£Ed.  Note.— For  other  cases,  sea  Municipal 
Corporations,  Gent  Dig.  |  1287.] 

4.  Affeai,  ANn  Ebaos  «s»1116  —  Taxation 
«=»752— Paving  Asbbs8hxnt»— Injunotioit 

— TSNDU. 

PlaintifE  sought  an  injunction  against  the 
issuance  of  a  tax  deed  to  his  property,  and  a 
mandamus  to  compel  t^e  county  treasurer  to 
issue  him  a  receipt  hi  full  for  taxes  and  q>ecial 
assessments  upon  payment  of  the  princiimi  of 
such  taxes  and  assessments  without  penalty. 
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BM,  that  tb«  acttoB  im  of  nwh  «  nature  that 
aqvlUUe  wbidples  maj  pnverly  be  applied; 
that,  plaintiff  haTlng  failed  and  refoMd  to  ten- 
der that  portion  of  the  tax  and  penalty  which 
the  court  might  find  to  be  juat  and  leeai,  and 
St  b^ng  detormlnad  that  certain  penaltui  were 
PmbOj  and  legallr  dn^  he  was  not  entitled  to  the 
aid  of  the  court.  Held,  tortiier.  that  the  trial 
court  having  given  reUu  upon  conditions  more 
favorable  than  those  to  which  the  plaintiff  was 
mdtled,  there  being  no  croaa-appeal.  this  court 
win  not  under  the  circumstances  give  further 
aid  to  tiie  plaintiff,  even  thoosh  the  oonditioiiii 
imposed  b;  the  trial  court  mint  not  have  been 
held  to  be  mopeit  had  lAidntifl  besn  entitled  to 
relief  b7  this  court. 

fEd.  Note.— For  other  cases,  see  Anieal  and 
Error,  Cent.  Dig.  «  4411,  4412  j^fiaation, 
Gent.  Dig.  H  1600-1602.] 

Commissioners*  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Hughes  County; 
Geo.  G.  Crump,  Judge. 

Action  for  Injunction  by  J.  E.  Whitehead 
■gainst  B.  W.  Mackey,  County  Treasurer,  etc. 
Judgment  that  plaintifF  pay  Into  derk  of 
court  certain  taxes,  with  interest,  by  certain 
date ;  whereupon  peremptory  mandamus  was 
ordered  to  Issue  to  treasurer  to  issue  re- 
ceipts in  full  and  redemption  cextlflcates, 
and.  in  event  soma  were  not  paid,  temporary 
iDjnnction  dlaaolTed,  and  plaintiff  appeals. 
Affirmed. 

J.  B.  Whitehead,  of  Oblaboma  City,  pro 
ae.  TcKn  H.  Fancher,  Co.  Atty.,  of  Holden- 
TlUe,  C.  B.  Mitchell*  of  Oswego.  Ean..  and 
H.  A.  Kro^^,  ot  Oklahoma  C^ty,  lor  d»- 
CBDdant  in  error. 

BUBFOBD,  0.  In  December,  1914,  plain- 
tiff. Whitehead,  filed  in  the  district  court 
of  Hugbea  ofnmty  a  petition  alleging  that 
be  was  the  owner  of  certain  real  property 
In  the  city  of  Holdenvllle  upon  which  bad 
aocEned  goural  ad  valorem  taxes  and  special 
aasesaments  toi  paving  for  the  years  1911, 
1912,  and  1913,  and  special  assessments  for 
sewers  for  the  years  1911  and  1912;  that 
he  had  offered  to  pay  the  principle  of  said 
taxes  and  assessments  and  c<Mts,  but  without 
Interest  or  penalty  thereon,  and  the  county 
treasurer  bad  refused  to  accept  the  same ; 
that  no  notice  bad  ever  been  gLrea  by  the 
treasurer  as  to  the  amount  of  said  taxes  and 
when  the  same  would  become  due  and  delln- 
qnrat;  and  that  therefore  the  treasurer 
had  no  riE^t  or  anthorl^  to  charge  or  col- 
lect a  penal^  for  nonpayment,  but  was  de- 
manding such  penalty,  and  in  default  of  pay- 
ment thereof  was  about  to  Issue  a  tax  deed 
against  such  property.  Prayer  was  for  an 
injunction  restraining  the  Issuance  of  such 
tax  deed  and  for  a  mandamus  to  c<Hnpel 
the  treasurer  to  accept  the  principal  ot  the 
taxes  and  assessments  without  Interest  or 
penalty,  and  to  Issue  a  tax  receipt  in  full. 
Upon  this  petition  the  county  Judge,  in  the 
abMice  of  the  district  Judge,  Issued  a  tem- 
porary restraining  order  in  accordance  with 
tbB  inayer  of  the  petition.  No  process  seems 
to  have  been  Issued  on  the  petition,  and  no 
alternative  wilt  of  mandamus  was  ever  la- 
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sued..  Defoidants  appeared,  however,  and 
answered,  denying  generally  the  allegations 
ot  the  petition,  but  admitting  specially  plain- 
tiff's ownership  of  the  property,  the  amotmt 
of  the  taxes,  and  the  failure  of  the  treasurer 
to  give  the  statutory  notice.  Defendant  fur- 
ther pleads  that  as  to  the  paving  assessment  • 
notice  bad  been  duly  given  by  the  city 
clerk  of  Holdenvllle  in  each  particular  year, 
and  that  the  Demlng  Investment  Company 
was  the  owner  of  tax  certificates  covering 
certain  of  the  taxes  set  out  in  plaintiff's 
petition.  Plaintiff  replied  by  general  denial 
of  new  matter,  and  upon  tb^  pleadings  the 
cause  went  to  trial.  The  district  Judge,  aft- 
er bearing  the  cause,  rendered  Judgment  that 
plaintiff  pay  into  the  derk  of  the  court  the 
principal  of  the  ad  valorem  taxes,  plus  6 
per  cent.  Interest  from  date  of  delinquency, 
the  principal  of  the  paving  assessment,  with 
18  per  cent.  Interest  from  delinQuency,  and 
the  principal  of  the  sewer  assessments,  with 
6  per  cent.  Interest  from  delinquency,  said 
payments  to  be  made  Qrior  to  January  29, 
1916.  Tbe  temporary  restraining  order  was 
continued  in  force  until  said  date.  In  the 
event  said  payments  were  made  a  peremptory 
mandamus  was  ordered  to  Issue  to  the  treas- 
urer commanding  him  to  issue  receipts  in 
fuA  for  said  taxes  and  assessments  and  re- 
demption certificates  for  the  property.  In 
the  event  said  sums  were  not  paid  to  the 
clerk,  the  temporary  Injunction  or  restrain- 
ing order  wa's  to  be  considered  dissolved. 
From  this  Judgment  plaintiff  appeals. 

[1.2]  As  to  the  paving  assessments  there  la 
nothing  in  the  petition  to  Indicate  when  the 
paving  proceedings  were  commenced,  and 
consequently  we  are  unable  to  deflnlteiy  de- 
termine by  which  one  of  the  various  acts  re- 
lating to  municipal  paving  the  particular 
assessments  In  question  are  governed.  In- 
asmuch as  the  burden  Is  upon  the  plaintiff 
to  show  error,  and  the  correctness  of  the 
Judgment  of  the  trial  court  is  presumed  un- 
til error  Is  shown,  we  wlU  assume  that 
the  proceedings  resulting  in  the  assessments 
here  Involved  were  under  tbe  statutes  now 
embraced  in  Bev.  Laws  1910.  Under  those 
acts  it  has  been  conclusively  established  in 
this  court  that  the  Legislature  had  the  pow- 
er to  fix  a  penalty  of  18  per  cent,  per  annum 
for  nonpayment  of  tbe  assessment  when  due, 
and  that  by  the  terms  of  said  act  such  IS 
per  cent,  is  a  penalty,  and  not  interest 
Shultz  V.  BltterbUBch,  S8  Okl.  479,  134  Pac 
961.  Not  being  interest,  the  Constitution  and 
the  statutes  upon  the  subject  of  usury  do 
not  aK>Iy.  Nor  is  the  accrual  of  the  pen- 
alty for  nonpayment  of  paving  assestmients 
under  such  laws  dependent  i^on  the  giving 
of  tbe  notice  by  the  treasurer  of  the  amount 
of  taxes  and  date  of  delinquent  as  provid- 
ed in  Sess.  Laws  1910,  c  73,  as  amended  by 
section  1,  c.  120,  Sess.  Laws  1910-11,  con-, 
strued  In  Trimmer  v.  Bennie,  43  OkL  162, 
141  Pac.  784,  and  City  National  Bank  v. 
Gayle,  155  Pac.  652.   This  for  the  reason 
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that  the  levying  and  i>ayment  of  paring  as- 
sessments Is  governed  by  a  separate,  com- 
plete, and  distinct  act,  an  examination  which 
reveals  that  section  1  of  chapter  120,  Sess. 
Laws  1010-11,  cannot  In  the  nature  of  things 
be  made  applicable  thereto-  Thus  it  is  provid- 
ed (section  642,  Rev.  Laws  1910)  that  the 
paving  assessments  as  they  come  due  shall 
be  payable  to  the  city  clerk,  and  shall  t>e 
by  him  paid  over  to  the  dty  treasurer.  It 
is  made  the  duty  of  the  city  clerk  (section 
643),  not  less  than  30  nor  more  than  40  days 
before  the  maturity  of  any  installment  of 
paving  assessments,  to  give  notice  when  such 
Installment  will  become  due,  and  that  the 
same,  unless  promptly  paid,  will  bear  In- 
terest from  that  date  at  18  per  cent  per 
annum.   It  is  further  provided  that: 

It  shall  be  the  duty  of  the  city  clerk  "prompt- 
ly' after  the  date  of  maturity  of  any  such  In- 
stallment aod  interest,  and  on  or  before  the 
fifteenth  day  of  September  in  each  year,  to  oer- 
tli^  said  installnwDt  and  interest  then  due  to 
the  county  treasurer  of  the  county  in  which  the 
city  is  located,  which  installment  ♦  *  •  shall 
be  by  said  county  treasorer  placed  upon  the 
next  delinquent  tax  list  prepared  by  the  treas- 
urer of  said  county  and  collected  as  other  de- 
linquent taxes  are  collected.   •  • 

[I]  It  is  -not  probable  that  the  Leglslatare 
Intended  that  two  notices  of  the  date'  of  de- 
linquency of  these  assessments*  should  be  giv- 
en. Furthermore,  at  the  time  the  county 
treasurer  is  to  give  notice  of  the  amount  of 
taxes  due  these  assessments  for  the  current 
year  are  already  delinquent  and  have  been 
certified  to  him  as  such.  So,  too,  the  county 
treasurer  has  no  means  of  knowing  the 
amount  of  the  assessment  at  any  time  before 
it  is  delinqnent,  nor  in  fact  is  he  In  charge 
of  the  records  which  would  show  when  the 
assessment  became  due.  Yet  both  the  amount 
of  taxes  and  the  due  date  are  to  be  induded 
In  the  notice  which  the  treasurer  is  to  give. 
Again,  the  treasurer  Is  not  charged  with  col- 
lection of  these  taxes  until  after  they  are 
delinquent;  his  only  duty  Is  to  place  them 
upon  the  "delinquent  tax  list,"  and  collect 
them  "as  other  delinquent  taxes  are  collect- 
ed." Tbe  whole  tenor  of  the  two  acts  leads 
one  Irresistibly  to  tbe  conclusion  that  the  no- 
tice to  be  given  by  the  city  clerk  Is  the  only 
one  provided  In  relation  to  payment  of  pav- 
ing assessments',  and  that  the  notice  to  be 
given  by  the  county  treasurer  relates  only  to 
ad  valorem  taxes  and  other  taxes  or  assess- 
ments collected  In  like  manner.  There  be- 
ing no  question  here  that  the  dty  clerk  of 
Holdenvtlle  gave  the  proper  notices,  plaintiff 
should  justly  and  legally  pay  the  18  per  c«it. 
penalty  upon  the  sewer  asse^ments. 

[4]  So  much  being  concluded.  It  seems  that 
the  plaintiff,  instead  of  being  entitled  to  fur- 
ther relief  than  that  granted  by  the  trial 
court,  was  not  entitled  to  any  relief  at  all. 
The  state  of  the  pleadings  Is,  indeed,  pecul- 
iar. Platntifr  asked  in  the  same  pleading  for 
an  injunction  and  mandamna  Oar  statute 
contemplates  tat  mandamus,  which  is  a  sort 
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of  a  special  action,  either  a  sworn  appUea- 
tion  and  a  peremptory  writ,  or.  If  the  per- 
emptory writ  be  not  granted,  that  an  alterna- 
tive writ  shall  Issue,  and  that,  tbe  pleadings 
shall  consist  only  of  writ  and  answer.  Rev. 
Laws  1010,  {  490T-— 16.  In  this  cause  we 
have  no  writ,  not  even  by  the  judgmmt,  and 
do  find  a  petition,  answer,  and  reply.  The 
writ  of  mandamus  Is  to  be  Issued  only  to  rai- 
force  -a  plain,  legal  right  (Stearns  et  al.  t. 
State.  28  Okl.  462,  100  Pac.  009;  Stems  v. 
Sims.  24  Okl.  623,  104  Pac  44,  24  L.  R.  A. 
[N.  S.]  473;  Guthrie  v.  Stewart,  45  Okl.  003, 
146  P^c.  S85,  and  cases  cited);  yet  here  tlie 
trial  court  ordered  a  sort  of  conditional  man- 
damus based  upon  the  payment  of  certain 
sums  which  the  plaintiff  had  never  offered 
to  pay,  and  does  not  even  now  offer  to  pay. 
Such  imyment  was  directed  to  be  to  the  clerk 
of  tbe  court;  yet,  when  made,  without  any 
provision  for  paying  sndi  funds  into  the 
hands  of  the  treasurer,  Uie  latter  was  to  be 
compelled  to  Issue  a  tax  receipt  In  full. 
Though  the  action  in  mandamus  is  in  its  na- 
ture a  dvil  action  (Homesteaders  v.  Mc- 
Combs,  24  Okl.  201. 103  Pac  691,  38  L.  U.  A. 
[N.  S.]  1000,  20  Ann.  Cas.  181),  and  has  lost 
much  of  Its  former  high  prerogative  charac- 
ter (In  re  Epley,  10  Okl.  031,  64  Pac  18),  yet 
It  is  not  a  writ  of  right  (State  ex  rel.  v.  Mc- 
Cafferty,  26  Okl.  2,  105  Pac.  992,  L.  R.  A. 
1915A,  639),  but  is  discretionary  (Excise 
Board  V.  Directors,  81  Okl.  653,  122  Pac  620, 
Ann.  Cas.  1913E,  369),  and  may  even  be  re- 
fused where  relator  has  a  dear,  legal  right 
thereto.  S<»ne  courts  hold  that  its  Issuance 
is  to  be  governed  by  equitable  [uindplefl. 
State  T.  U.  S.  Express  Co.,  05  Minn.  442, 104 
N.  W.  666;  Free  Press  Ass'n  Nichols,  4B 
Vt  7.  Inianctlon  Is,  of  course,  entirely  eq- 
uitable in  its  nature.  There  being  no  appeal 
by  tbe  county  treaaurer,  we  are  not  at  lib- 
erty to  revise  tbe  action  of  tbe  trial  conrt. 
In  so  tax  as  it  was  against  tbe  treasurer  and 
benefldal  txt  plalntUT,  but  when  plaintiff 
seeks  furUier  relief,  we  are  at  liberty  to  de- 
dde  that  if  the  trial  court  erred  It  was  In 
plaintiff's  favor,  and  to  therefore  refuse  far- 
ther aid.  Upon  Gie  slate  of  the  pleadings 
and  issues  here  referred  to  above  we  feel 
Justified  in  regarding  Uie  cause  as  of  such  a 
nature  that  equitable  prlndples  are  properly 
applicable.  Sudi  being  tbe  case,  the  result 
cannot  be  In  doubt  As  early  as  Collins  & 
Walker  t.  Green,  10  Okl.  244,  62  Pac  813, 
it  was  said: 

"Under  the  rule  that  he  who  seeks  equity  must 
do  equity,  a  court  will  not  enjoin  a  portion  of 
a  tax,  even  though  such  portion  is  illpfnil,  un- 
less the  petitioner  tenders  or  oSera  is  his  peti- 
tion to  pay  that  portion  of  the  tax  which  the 
court  may  find  to  be  just  and  legal." 

This  is  the  settled  doctrine  of  this  oourt 
Thurston  v.  Caldwell,  40  Okl.  206,  137  Pacs. 
683.  Plaintiff  has  never  offered  to  pay  any- 
thing more  than  the  prindpal  of  the  taxes 
and  assessments;  In  fact,  Oie  record  shows 
be  refused  to  tender  any  penally  whatever. 
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The  trial  ooart  foond  that  certain  Interest— 
or,  more  properly  speaking,  penalty — was 
Just  and  due.  At  least  In  so  fur  as  the  par- 
ing assessments  are  concerned,  that  deter- 
miuatioa  Is  correct.  Plaintiff,  having  failed 
to  offer  to  do  equity,  was  entitled  to  no  re- 
lief whatever.  Indeed,  It  could  be  further 
said  that  he  bad  no  "plain,  legal  right"  to 
a  tax  receipt  in  full  until  he  bad  offered  the 
paring  tax  penalty.  Being,  therefore,  enti- 
tled to  no  relief  under  bis  pleadings  the  trial 
court  in  granting  him  anything  erred  in  his 
favor,  and  he  should  not  be  heard  to  com- 
plain thereof  or  seek  still  nune  fttrorable 
t»iQ8  here. 
The  judgment  should  be  affirmed. 

FEB  CURIAM.  Adopted  In  wh<fl& 


FULLER  T.  RIPPIB.  (No.  7120.)  • 
(Sapreioe  Court  of  Oklahoma.    Jan.  2,  1917.) 

(SvOabnt  by  Me  CouH.) 

LUIDLOBD  AND  TBNANT  ^267C^DlBTKAinT 

ntt  Rent. 

Tht  assignee  of  a  promissory  note  given  in 
payment  of  rent  is  without  anthorfty  to  distmln 
for  rent,  unless  he  to  also  die  asMgnee  of  the 

reversion. 

[EM.  Mote.— For  other  cases,  sse  LandlOTd  and 

Tenant,  Cent  Dig.  |  1081.] 

Commis^oners*  Oi^nlon,  Dlvlalon  No.  6. 
Brror  from  Count?  Court,  Grady  COQiitr;  B. 
B.  Davenport,  Judge. 

Action  by  W.  G,  Fnller  against  J(rtin  Rip- 
pie.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Boad.  Melton  &  Melton,  of  Chlckashe,  for 
plaintiff  in  error.  Holding  &  Herr,  of  Gblck- 
asba,  for  defendant  In  error. 

HIGGINS,  C.  For  convenience  the  parties 
to  this  suit  win  be  designated  as  tbey  were 
In  the  trial  court  Tbe  jilalntiff  herein 
bnmght  salt  in  a  justice  of  the  peace  court 
against  the  defendant  upon  a  note  given  in 
the  sum  of  $175,  and  at  the  same  time  filed 
u  affidavit,  and  an  attachment  Is  issued 
against  the  cn^  of  the  defendant,  as  pro- 
vided In  section  380&  of  the  Bevlaed  Laws  of 
1910;  and  an  appeal  was  taken  from  tlie  Jndg- 
meat  of  the  Justloe  ot  the  peace  to  the  coun- 
ty court,  and  the  parties  to  this  suit  therein 
stipulated  and  agreed  that  the  plaintiff  liere- 
in  was  tlie  asslEnee  of  the  note  given  for  the 
paymoit  of  rent,  but  was  not  the  assignee  of 
the  reversion;  that  the  defendant  was  a 
BaUessee  of  the  tenant  who  gave  the  note, 
and  had  assamed  and  agreed  to  pay  the 
same,  me  jnctement  of  the  county  court  dis- 
solved the  attachment,  fi*om  which  Judgment 
aa  appeal  has  been  taken  to  this  court 

The  only  Issue  InvolTed  in  this  action  is 
whether  or  not  an  assignee  of  a  note  given 
for  rent  can  avail  himself  of  the  remedy  by 
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distress  as  provided  in  section  3809  above,  or. 
In  other  words,  can  the  assigneis  of  a  rent 
note,  who  is  not  the  assignee  of  the  reversioh, 
have  a  landlord's  lien  on  the  crop  grown  on 
the  land  to  secure  the  payment  thereof.  Sec- 
tion 3806  of  the  BeTlsed  Iawb  of  1910  reads 
as  follows: 

"Any  rent  due  for  farming  land  Bhall  be  a 
lien  on  the  crop  growing  or  made  on  the  prem- 
ises. Such  lien  may  he  enforced  by  action  and 
attachment  *  *  *  as  hereafter  provided.** 

And  sectl(m  S800  reads  as  foltows: 
"Any  person  who  shall  be  Uabte  to  pay  rent 
*  *  *  intends  to  remove,  or  Is  removing,  or 
has,  within  80  days,  removed,  his  property,  or 
his  crops,  or  any  part  thereof,  from  the  leased 
premisea,  the  person  to  whom  the  rent  is  owing 
may  commence  an  action,  and  upon  making  an 
affidavit  stating  the  amonnt  of  the  rent  for 
which  such  person  is  liable,  and  one  or  more  of 
the  above  facts,  and  executing  an  undertaking 
as  in  other  cases,  and  attachment  shall  issue  in 
tbt  same  manner  and  witii  the  like  effect  as 
is  provided  by  law  In  other  acti<ms." 

The  question  whether  or  not  the  plaintiff 
can  avail  himself  ot  the  remedy  by  distress 
depends  solely-  ivton  the  oonstnicUoD  glvmi 
onr  statute.  It  Is  contended  the  plaintiff 
that  the  words  "the  person  to  whom  the  rent 
Is  owing  may  cnnmenoe  an  action"  la  broad 
enough  to  authorise  an  assignee  <tf  tlw  note  to 
commence  the  action,  and  dtes  as  his  ao- 
thority  Crump  v.  Sadler,  41  OkL  26, 136  Pac. 
1102;  Taylor  t.  Nelson,  64  Miss.  Ba4;  New- 
man T.  Bank  of  Greenville,  60  Miss.  628,  5 
South.  763 ;  HoUlngsworth  T.  HIU,  60  Miss. 
73,  10  South.  450.  These  authorities  either 
Indicate  an  assignment  of  the  conversion, 
or  statutory  authority  for  the  assignee  of  a 
note  to  distrain  for  rent  In  onr  statutes  the 
words  "the  person  to  whom  the  rent  is  owing 
may  commence  an  action"  is  word  for  word 
the  language  of  the  Kentudcy  statute,  and 
the  Eentuc^  Court  of  Appeals,  in  passing 
uiwn  this  statute,  in  the  case  of  Hutsell  v. 
Bank,  102  Ey.  410,  43  S.  W.  46»,  30  -Ia  R.  A. 
403,  lays  down  the  following  rule: 

"An  assignee  of  a  note  given  for  rent,  who  is 
not  the  andgnee  of  the  reversion,  cannot  avaQ 
hinuelf  of  tiie  remedy  by  distress.^  « 

nie  Court  of  Civil  .Appeals  of  Texas,  In 
Manls  T.  E^ood,  IB  1^  Civ.  Al^  591,  47 
S.  W.  1017,  passes  on  a  similar  statute.  It  is 
tfaerdn  held  that  <me  must  have,  imt  only 
an  asfdgnment  of  the  r«it,  but  a  transfer  of 
the  reversion  to  distrain  for  rait 

The  authority  given  landlords  to  distrain 
for  rent  Is  a  harsh  remedy,  and  we  do  not 
believe  It  was  Intraded  to  give  the  assignee 
of  n^otiable  paper  all  the  power  that  a 
landlord  has  to  distrain  rent  for  payment  of 
same.  We  are  therefore  of  the  (pinion  that 
an  assignee  of  a  rent  note,  who  Is  not  an  as- 
signee of  the  reversion,  Is  without  authority 
of  law  to  distrain  for  rent,  and  we  recom- 
mend that  tbe  Jndginrait  of  the  trial  court  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 


«s»For  other  eases  m  same  topM  and  KBt-NUUBKB.  la  all  KeT-Muml>erMl  DigasU  and  Indaxea 

■Refaearlns  denied  Februarjr  27,  mi. 
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MA8TON  T.  QVEN  LtTMBDB  CO.  at  aL* 
(No.  8240.) 

^Smowii*  Cooit  of  OUahonuu   San.  16b  1917.) 
(SifJIdbuM  by  ihe  OonrL} 

X  COKPOBATIONS  «S»04S— FoBEIQir  COBFOEA,- 

noNa— Patuent  or  Fkks— Statute. 
Section  1336,  Bev.  Laws  1910,  requiring  a 
foreign  corporatioii,  except  thoee  created  Bolei; 
for  religiou  or  duuitable  purposes,  to  file  in 
the  office  of  the  secretary  of  state  a  certified 
-copy  of  its  charter  or  articles  of  incorporation 
-aiul  to  pay  the  fees  required  aa  a  condition 
precedent  to  its  right  to  transact  business,  ap- 
plies,  in  reference  to  fees,  to  those  specified  m 
section  3253,  Revised  Laws  IdlO.  and  not  to 
the  license  tax  or  fees  desigaated  in  article  18, 
«.  72,  Revised  Laws  of  1910. 

[Bd.  Notftr-Fw  other  caaai^  •••  GcwporatloDS, 
Cmt.  Dig.  I  2616.] 

2.  Bnxs  AND  Notes  ^b47S— Aitibmatitb 

Dbfenbes— Pleadi  NO . 
In  an  action  upon  a  promissory  note,  the 
burden  of  proof  is  upon  a  defendant  who  admits 
-tiie  execntion  and  delivery  of  a  note  and  pleada 
affirmative  matter  by  way  of  defense. 

[Eid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  IS  IBOS-lOOt,  1656.] 

S.  BriDKNCE  «s9l74(l>— Best  and  Beoonsakt 

BTZDBNCS— "DUPUOATS  OajOlNAI." 

Where  different  impressions  of  a  writing  are 
produced  by  pladng  carbon  paper  between  sheets 
of  paper  and  writfiig  upon  the  exposed  surface, 
the  different  sheets  are  "duplicate  originals," 
which,  if  otherwise  competent,  may  be  intro- 
■duced  In  evidence  without  accounting  for  the 
nonprodncdtm  of  the  others. 

[Bd.  Note.— For  other  cases,  see  Bhrldence, 
Oent.  Dig.  H  661,  663,  S6S,  6^3. 

Fw  fither  definitions,  see  Words  and  Phrases, 
First  and  Saomd  Series,  Duplicate.] 

-4.  Salh  «sb181(D  — DsraoTB— BuBDnr  or 
Pnoor. 

In  order  to  constitute  a  defense  in  an  action 
upon  a  no^  given  in  part  for  the  pnnHiase  of  a 
Buo,  where  the  d^endant  introdaoes  evidenes 
that  stock  fed  upon  enulage  taken  from 
said  silo  were  damaged,  he  must  go  further  and 
trace  the  improper  condition  of  the  ensilage  and 
the  damage  to  such  stock  to  some  defect  in  the 
aUo  itself. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  473-176.] 

JS.  Appeal  and  Erbo'b  ^s»9e90)— Fueading 

^9236(3)— DiBCBETION    OF    TBIAL  COUBT— 

Auenduent  or  Pleadinob. 
The  granting  or  refusing  permission  by  the 
trial  court  to  amend  i>leadinim  after  the  trial 
has  commenced  rests  within  the  sound  judicial 
discretion  of  the  trial  conrt,  and  his  action 
thereon  will  not  be  rerersed  here,  unless  it  is 
shown  that  he  had  abused  that  discretion. 

rSd.  Nota.^For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  S  Pleading,  Cait,  Dig. 

f  eOL] 

CommlssionerB'  Opinion,  Dlrlsion  No.  4. 
Error  from  District  Court,  Lincoln  County; 
Chos.  B.  Wilson,  Jr.,  Judge. 

Action  by  Ibe  Glen  Lumber  CMupany 
against  W.  H.  Biaston,  Fred  Perkins,  and  an- 
other, receivers  of  the  plaintiff  company,  sub- 
stituted aa  plaintiffs.  Judgment  for  plaln- 
tllCs,  and  defendant  brings  error.  Affirmed. 


Erwln  A  Erwln,  of  WJellston,  for  plaintiff 
In  error.  H.  W.  Harris  and  H  A.  Fost^t 
both  of  Chandler,  for  defendants  in  error. 

EDWARDS,  O.  Ftor  conrenlence  and  brev- 
ity the  defendants  in  error  will  be  referred 
to  as  plalntlffB.  and  the  plalnttfl  in  error  will 
be  referred  to  as  defendant,  acCbnUng  in 
position  In  the  lower  court 

This  action  was  begun  by  the  plaintiff, 
Glen  Lumber  Company,  a  corporation,  iu  the 
district  court,  against  the  defendant,  to  re- 
cover judgment  upon  a  note.  Hie  petition 
was  verified,  and  among  other  things  alleged 
that  the  plaintiff  corporation  was  and  had 
been  duly  and  legally  authori2ed  to  transact 
its  corporate  business  In  the  state  of  Okla- 
homa. To  this  petltiim  tb^  defendant  filed 
an  answer  as  follows:  (1)  A  general  denial; 
iZ)  that  the  note  sued  upon  waa  givm  In 
part  tor  the  pordbase  of  a  sUo,  and  alleg- 
ing foiae  repre&entatloDa  and  breach  of  war^ 
ranty  and  damage  resulting  thereffom;  (8) 
that  the  note  sued  ui>on  was  executed  under 
a  q^edflc  agrennent  that  the  iHaintUt  would 
famish  an  Itemized  statement  of  the  account 
making  up  said  note,  and  would  correct  any 
errors  therein,  which  statement  had  never 
been  famished.  Counts  2  and  8  of  said  an- 
swer were  verified  on  belief  of  defendant. 
After  preliminary  motions  and  demurrers 
the  plaintiff  filed  a  general  drailal  by  way  of 
r^ly.  Thereafter,  and  on  September  28, 
1916,  Fred  Perkins  and  a  J.  Carter  moved 
to  be  made  partieb  plaintiff  as  recovers  of 
the  Glen  Lumber  Company.  Thereafter,  and 
on  the  6th  day  of  October,  1916,  the  defoid- 
ant  filed  obiectlcais  to  a  revivor  of  said  ae* 
tlon,  and  moved  to  dismiss  for  the  zvason 
that  more  than  one  year  prior  to  the  date  of 
making  the  motion  to  make  said  receivers 
plaintiff  said  Olen  Lorabnr  Company,  a  cor- 
poration, had  fOTf^ted  Its  ili^t  to  do  bast 
ness  In  the  state  of  Oklahoma  by  fUlnre  to 
pay  the  state  license  tax  for  the  years  iSU 
and  ldl6.  Thfoeopon,  on  the  eth  ("ay  of  Oc- 
tober, 1916,  the  ooort  snstalued  the  appUea- 
tlon  of  the  said  Pei^lns  and  Garter  to  be 
made  parties,  and  overruled  the  objection  to 
the  revivor  and  motion  ,to  dismiss  of  the  de- 
fendant The  defendant,  on  October  11, 1915, 
then  a^ed  leave  to  file  a  supplemental  an- 
swer, showing  the  failure  of  the  Olen  Lum- 
ber Company  to  pay  sold  llcmse  tax  fOr  the 
years  1913,  1914,  and  1915,  which  applica- 
tion was  overruled.  The  cause  was  tried  on 
the  13th  day  of  October,  1915,  before  a  jury. 
The  court  ruled  that  the  burden  of  proof 
was  up<m  the  defendant,  and  at  the  dose  of 
the  plalntUTs  evidence,  the  defendant  asked 
leave  to  amend  his  answer.  His  request  waa 
denied,  and  the  court  sustained  a  demurrer 
to  the  evldMice,  and  gave  judgment  for  the 
plaintiff  on  the  note.  The  case  In  due  time 
was  appealed  to  this  court  Numerous  as- 
&igmnenta  of  error  are  made  and  argued  to 
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tbe  eotul.  Tbeae  wUI  be  ocmslclwed  In  tbe 
order  presented.  The  first  proposition  goes 
to  the  action  of  the  court  In  Its  mllng  In 
permitting  the  receivers  to  be  made  parties, 
rerlTlDg  the  action  in  the  name  of  the  re- 
celvers,  OTermllng  the  objections  to  the  re- 
TlTor,  and  tn  ovemiUng  the  application  of 
•defendant  to  file  a  supplemental  answer  to 
allege  the  failure  of  the  plaintiff  corporation 
to  pay  the  state  license  tax  for  the  years 
1913,  1014,  and  1915.  The  theory  of  the  de- 
f^ndant-ls  ttott  the  plaintiff,  being  a  foreign 
corporation,  may  not  maintain  Its  action,  on 
acoount  of  Its  fallnre  to  pay  the  state  license 
fees  required  by  article  18,  c  72,  Revised 
Laws  of  1910. 

[1]  Article  9  of  Chapter  16,  Bevlsed  Laws 
of  1910,  lmp(»es  certain  roQulrements  vpoa 
a  class  of  foreign  corporations  seeking  to  do 
business;  within  the  state.  Section  133S,  be- 
ing the  first  section  of  said  article  9.  requires 
foreign  cori>oratlons,  exc^t  those  created 
solely  for  religious  or  charitable  purposes, 
to  file  copies  of  their  articles  of  Incorpora- 
tion with  the  secretary  of  state  l>efore  being 
permitted  to  do  businees  in  the  state.  Sec- 
tion 1336  provides  for  the'  appointment  of 
agents.  Section  1337  provides  for  a  record 
of  appointments.  Section  1338  provides  that 
contracts  made  without  compliance  are  void. 
Section  1339  provides  for  the  service  of  pro- 
cess upon  such  corporations.  Section  1340 
provides  tliat  such  articles  shall  not  apply 
wherever  It  would  conflict  with  the  powers' 
of  Oongress  or  the  federal  laws  with  refer- 
eace  to  Interstate  commerce,  fltien  section 
1S41  Ifl  as  follows: 

'*No  foreign  corporation,  as  above  defined, 
vhicb  shall  fail  to  comply  wfth  this  article,  can 
maintain  any  suit  or  action,  -  either  legal  or 
•qnitable,  in  any  of  the  courts  of  this  state,  upon 
any  demand,  wnether  arising  out  of  contxact  ot 
tort" 

All  of  the  sections  from  1336  to  1341,  Inclu- 
sive,  referred  to  were  enacted  by  tbe  Legis- 
lature of  1909.  The  primary  purpose  of  these 
s^Ttlons  was  to  require  the  appointment  of 
service  ag^its  within  the  state  and  for  serv- 
ice thereon.  The  fees  required  to  be  paid  by 
section  1336  are  the  fees  due  the  secretary 
of  state  as  speclfled  in  section  8253,  Revised 
Laws  of  1910,  for  the  recording  of  the  cetti- 
fled  copy  ot  tbe  charter,  or  tbe  articles  of  in- 
corporation required  to  be  filed.  These  sec- 
tions were  under  consideration  and  npbeld, 
in  tbe  case  of  Ooodner  Kmmm  Go.  t.  7.  L. 
Owens  Mfg.  Co.,  152  Pac.  89. 

In  1910,  tbe  Legislature  of  this  state  en- 
acted a  law,  imposing  a  corporation  license 
tax  upon  both  domestic  and  foreign  corpora- 
tions, providing  a  method  of  collection,  re- 
quiring an  annual  statement,  and  providing 
a  method  for  the  collection  of  endi  taxes  and 
a  penalty  for  failure  to  comply  with  sucb 
law.  This  latter  law  comprises  article  18, 
a  72^  Revised  Laws  of  1910.  It  is  a  taxing 
measure,  the  primavr  purpose  of  which  Is  to 
raise,  revenue,  b^ng  sections  7038  to  7649,  In- 
163  P.-9 


elusive^  of  said  law.  And  while  tbe  tax  Is 
designated  as  fees,  yet  tbe  license  tax  or  fees 
Imposed  by  said  article  Is  not,  as  Just  stated, 
the  fees  refored  to  In  section  1885,  supra. 
Tbe  failure  to  pay  the  fees  provided  by  said 
article  IS  of  diapter  72  renders  tbe  emend- 
ing corporations  subject  to  the  p^ialtles  pre* 
vlded  for  in  said  article,  and  not  to  the  pen- 
alty referred  to  in  section  1341,  supra,  lmpo»> 
ed  for  failure  to  complj  with  the  provisions 
of  article  9,  c.  16,  Revised  Laws  of  1910,  L  e., 
a  denial  of  a  ri^t  to  maintain  an  action  In 
the  courts  of  the  state.  The  contention 
defendant  upon  this  aaalgnment  Is  therefore 
not  tenable. 

[1]  The  next  contention  of  tbe  def^dant  Is 
that  the  court  erred  In  placing  the  burden 
of  proof  on  the  defendant,  and  urges  that  the 
answer  of  the  defendant  Is  a  denial  of  the 
execution  of  tbe  note  sued  upon,  that  the 
verlflcatfton  thereof  was  waived  1^  the  plain- 
tiff pleading  thereto,  and  for  that  reason  tbe 
burden  should  have  been  upon  the  plaintiff. 
We  do  not  construe  tbe  answer  to  deny  the 
execution  and  delivery  of  the  note  sned  up- 
on, nor  to  plead  a  special  or  escrow  delivery. 
The  defendant  begins  tbe  second  count  of  his 
answer  with  these  words: 

"For  his  second  defense  to  the  petitifHi  ot  the 
plaintiCE,  the  defendant  alleges  and  states:  (1) 
That  tbe  note  mentioned  ana  set  forth  in  plain- 
tiff's petition  was  made  and  delivered  to  the 
plainmE,  the  payee  of  said  note,  among  other 
considerations,  for  tbe  pardiaBe  price  4^  a  cer- 
tain silo,"  etc 

This  effectually  disposes  of  the  contention 
under  this  assignment. 

[4]  The  next  assignment  l9  that  the  court 
erred  in  refusing  to  allow  the  defendant  to 
prove  bis  defense.  This  assignment  refers 
to  the  attempt,  on  the  part  of  the  defendant, 
to-  introduce  a  statement  from  one  of  the 
clerks  working  for  the  Glen  Lumber  Com- 
p&ny  to  the  defendant,  to  tbe  effect  that  the 
plaintiff  had  charged  him  with  stuff  be  did 
not  get  The  rule  with  reference  to  a  state* 
ment  by  an  agent  is  stated  In  3  Viae  of  BJvl- 
dence,  643,  as  follows: 

"The  admissions  and  declarationB,  in  order  to 
be  received  as  evidence  against  the  corporation, 
must  not  relate  to  past  events ;  they  must  have 
l>een  made  in  the  course  of  tbe  transaction,  so 
as  to  constitute  a  part  of  tbe  res  gestte." 

And  the  record  discloses  that  the  statement 
sought  to  be  introduced  was  made  after  the 
note  bad  been  executed,  and  is  not  shown  to 
have  been  made  by  an  agent  while  in  the  dis- 
charge of  his  duty  as  such.  See,  also,  16  Gyc. 
note  63.  p.  1019,  Id.  note  67,  p.  1020,  and  also 
Swenson  v.  Aultman,  14  Kan.  273,  dted  with 
approval  in  tbe  case  of  Chldfcasba  Ootton  OU 
Co.  V.  lAmb  A  Tyner.  28  OU.  276,  114  Fac. 
335. 

[3]  It  Is  next  assigned  as  error  that  tbe 
court  erred  in  receiving  Incompetent,  irr^e- 
vant,  and  immaterial  evidence  on  tbe  pert  of 
the  plaintiff,  over  the  objection  of  defendant. 
This  is  predicated  upon  tbe  Introduction  by 
the  plaintiff  of  a  carbon  copy  of  the  order 
for  a  sUo,  whldi,  it  is  contended,  la  not  a 
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eoDtract  at  an,  Imt  mmfly  a  statement,  an- 
tltorMng  the  plaintiff  to  procure  two  alios 
from  tho  John  Deere  Plow  Company,  one  for 
the  plaintiff  and  <me  for  bis  broUier.  A.  a 
Maston.  for  the  reason  that  the  said  order  Is 
not  signed  hj  the  Glen  I^nmber  Company,  and 
la  therefore  lacking  In  matnallty.  Tba  ob- 
jectlou  that  the  Imstmmait  Is  not  admissible, 
being  a  co^y,  Is  not  well  takoi,  since  boUk 
tile  defendant  and  A.  <X  Sfaston  admitCed 
tbelr  slgnatnres  to  the  paper;  hence  it  Is  a 
duplicate  ordinal  and  not  a  copy.  &i  B.  O. 
L.  ToL  10;  I        p.  1148.  it  Is  said: 

"The  better  -new  la  that  the  different  nambera 
or  impressloQs  of  a  writing  produ(^  by  jplac- 
Ing  carbon  paper  between  ^eeta  oiE  paper  and 
wrldns  apm  the  exposed  surface  are  duplicate 
oHKinda,  of  which  any  may  be  Introdnced  In 
evidence  without  accoanting  for  the  nonprodno- 
tion  of  the  others." 

This  conrt.  In  the  case  of  Reeves  &  Co.  t. 
Martin,  20  OkL  668,  94  Paa  1068,  has  held 
snbstantlally  to  the  same  ^ect  lAe  ohjee* 
tlon  on  the  ground  of  mntnality  Is  owoome 
by  the  fact  that  it  Is  conclnslTely  shown  that 
the  order  was  accepted  and  acted  upon  by 
plaintiff,  and  that  the  silo  ther^  ordered 
by  the  defendant  was  dellvoed  and  set  up, 
and  that  the  purchase  price  tliereof  was  In- 
cluded In  the  note  sued  upon. 

[I]  It  is  next  asdgned  that  tbe  trial  court 
erred  In  refusing  leave  to  defendant  to  amoid 
bis  answer  In  the  course  of  the  trial  by  al- 
leging 13iat  t3ie  signature  of  defendant  to  the 
order  was  procured  by  fraud,  when  the  evi- 
dence developed  tiiat  the  def«idant  had  sign- 
ed  the  order  for  the  sUo  produced.  The  rec- 
ord before  us,  however,  does  not  speciiy  in 
what  particulars  the  defendant  desired  to 
am«id  bis  answer  or  what  particular  tmuA 
was  sought  to  be  set  up.  In  this  part  of  the 
Idea  and  the  evldoice  supporting  It  defend- 
ant appears  to  be  donnd^ing,  for  under  Uie 
plea  of  fraud  as  made  he  might  have  offered 
bis  evidence,  since  fraud  that  would  vitiate 
the  oral  contract  pleaded  would  also  vitiate 
the  writtm  contract,  by  whidi  he  was  sur- 
prised. The  defendant  testifies  that  certain 
of  his  sto<^  to  which  he  fed  the  ensilage  for 
the  two  years  following  the  erection  of  the 
silo  were  damaged.  We  think  there  is  no 
Competent  evidence,  however,  that  the  dam- 
age alleged  was  due  to  the  entdlage  fM; 
there  is  certainly  none  that  the  defective  m- 
silage  was  due  to  any  defert  In  the  silo  itself. 
There  is  no  evidence  but  what  the  silo  was 
perfect'  in  material  and  construction.  The 
oisila^  m^t  have  been  Injurious  to«the 
stock  fbr  many  reasons — ^tt  might,  so  tue  as 
the  record  discloses,  have  been  Improper  ma- 
terial. Improperly  put  up  or  inu>roperly  fM. 
We,  therefore,  hold  tliat  there  was  no  abuse 
of  discretion  in  refusing  the  amendmCTt. 
This  court,  in  the  case  of  Jones  v.  Kress  & 
Co.,  163  Paa  6S6  (not  y^  offldally  reported), 
held: 

"The  granting  or  refusintc  pennlasiOD  by  the 
trial  court  to  amoul  pleadings  after  the  trial 


has  ctHDmenced  rests  wlddn  Ike  sound  Judicial 

discreticai  of  the  trial  conrt,  and  hia  actioa 
thereon  will  not  be  reviewed  here  unless  it  is 
shown  that  he  had  abused  that  dtscretioD." 

See^  also,  Stevoia  v.  Uattihewson,  46  E:an. 
6M,  26  Pac.  88;  rt  Produce  Co.  v.  S.  W.  a 
&  P.  Co.  26  Okl.  13, 106  Pac  386;  Boblnson 
&  Co.  V.  Stiner,  26  OkL  272,  100  Paa  2S& 

Finding  no  error  that  would  warrant  a  re- 
versal, the  cause  is  affirmed. 

PEB  GUBIAM.  Adopted  In  wholflb 


TOU:.IVEB  T.  STATBL  QH^  A-25ie.) 

(Criminal  Court  of  Appeals  of  Oklahmna.  Uay 
e,  1016.   Behearing  Denied  Jan.  11, 1017.) 

(Bvttdbut  hv  tke  Court.) 

InroxiOATiNO  Li<iuobs  «=»236(1)— Pbosiod- 
TioNa— Evidence. 

In  a' prosecution  for  unlawfully  conveying 
IntozteatinK  liquor,  tiie  evidence  craiidcred,  aiii 
hM  loAdent  to  sustain  the  conviction  sad 
that  no  reversiUe  errw  was  committed  upon  iba 
trial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Llauors,  Cent  Dig.  {  800;   De&  Dig.  ^ 

236(1).] 

Appeal  from  County  Court,  Nowata  Coun- 
ty;  F.  A.  Calvert,  Judge. 

George  ToHlver  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  appeals.  Af- 
firmed. 

H.  O.  Bland,  of  Nowata,  for  plaintiff  In 
error.  B.  McBflllan,  Asst  Atty.  Qen..  for  Uia 

State. 

DOYIiE.  P.  J.  This  appeal  la  from  a  Judg- 
ment of  the  county  court  of  Nowata  county, 
rendered  on  the  21st  day  a[  April,  1015.  upm 
a  verdict  convicting  George  Tolliver,  the  de- 
fendant, of  unlawfully  transporting  and  con- 
veying two  quarts  and  two  half  pints  of  whis- 
ky from  a  designated  point  In  Nowata  City 
to  another  place  in  said  city,  and  assessing 
his  punishment  at  imprisonment  in  the  coun- 
ty jail  for  a  puriod  of  80  days  and  a  fine  at 
(225. 

The  undisputed  facts;  as  testified  to  by  five 
witnesses  for  the  state,  are  that  the  defoid- 
ant  conveyed  the  whisky  as  <^rged.  There 
was  no  testimony  offered  on  the  part  of  the 
defense.  There  are  but  two  assignments 
ot  error  relied  upon  tcx  a  reversal  of  Qw 
Judgment:  Insuffldency  of  the  evidence  to 
support  tbe  verdict;,  and  an  alleged  eznne- 
ous  Instruction.  Both  are  destitute  of  morlt 
The  evidence  is  conclusive  oi  the  defends 
ant's  guilt,  and  the  record  wbowB  that  he 
had  a  fair  and  lnqurtlal  trial,  and  that 
no  error  prejudhslal  to  his  rights  was  com- 
mitted. It  f(dlows  that  the  Judgment  should 
be,  and  is  hereby,  afflrmed. 

ABMSTBONO,  J„  ooDcnriL 
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MILLBR  T.  BTATB,   (Na  A-2307J 

(Criminal  Oonrt  of  Amieals  of  Oklahoma.  Vab. 
20,  1917.) 

(SylJabm  hy  the  CowrU) 

L  CsnaNAi.  I^w  ^s^aeOd)  —  Tbzax.  —  Gon- 
vioiion. 

The  general  rule  is  that  when  a  defendant 
is  put  upon  trial,  for  one  offense,  he  is  to  be  con- 
vleted,  if  at  all,  by  evidence  which  ahowa  tliat 
he  Is  ffuilt;  of  that  offensa  alone. 

[Ed.  Note^For  other  caaca,  see  Criminal 
Law.  Cent  I>ig.  S  822.] 

2.  CteuavAL  LA.W  ^3308(1>— BnDMHCB— Oth- 

XB  Offenses— In  Gshxrai» 
Generally  speaking,  evidence  of  other  Crimea 
is  competent  to  prove  the  specific  crime  charged 
when  it  ten^  to  establish:  -  First,  motive:  sec- 
ond, intent;  third,  the  absence  ot  miatake  or 
accident;  fourth,  a  common  scheme  or  plan  em- 
bracing the  commission  of  two  or  more  crimes 
so  related  to  each  other  that  proof  of  one  tends 
to  establish  the  other;  fifth,  the  Identitr  of  the 
peraoa  diorged  with  the  commission  oi.  the 
crime  on  trial. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Lew,  Cent  Dig.  %  822.] 

S.  Cbiuinal  Law  ^=»36&(1>— Bvidbnob— 0th- 

BB  OfRNBKB. 

Bvidence  of  another  separate  and  distinct 
robbery,  committed  the  preceding  night,  by  the 
defendant  upon  another  person,  in  the  same 
neighbortiood,  in  much  the  same  way,  is  not 
admissible  in  evidenoe  against  one  who  is  be- 
ing tried  for  robbing  a  pedestrian  on  the  street 
in  a  city  by  pointing  a  pistol  at  him.  Such  ia 
not  an  exception  to  tiie  rule,  that  evidence  of 
matters  other  than  those  tdiaiged  in  the  informa- 
tion are  admissible;  It  is  only  when  the  testi- 
mony as  to  the  separate  offense  will  have  some 
tendency  to  prove  the  <^eojse  charged  in  the 
information  that  it  ia  admissible.  It  must, 
therefore,  have  some  logical  connection  with 
the  olffense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  822.] 

4.  OBiifnTAX  Law  «=»519(3)  —  Evidbngk  — 

SeU-DI88BBTINO  StATEUENTS — DUBESS. 

When  a  prisoner  is  compelled  by  duress  to 
make  self-dissarving  statements,  such  etatet- 
ments  cannot  be  put  in  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1167.] 

5.  Cbiuinal  Law  «=>520a),  622(1)  —  Evi- 
dence— Statements  of  Pbisoneb— Voluh- 

TABY  ChAKACTES. 

To  render  statements  made  by  a  prisoner 
admiaBiU&  they  must  be  entirely  free  and  vol- 
untary; that  is,  mast  not  be  abstracted  by  any 
sort  ot  threats  or  violence,  nor  obtained  by  any 
direct  or  implied  promises.  It  is  not  important 
to  d^ttrmine  whether  tl^  amount  to  «  confes- 
sion of  guilt,  or  merdy  dedarattons  ot  fact 
tendicg  to  diow  guilt 

[Ed.  Notfe — For  other  cases,  see  Criminal 
Lew,  Gent  Dig.  H  1176,  1181,  1184,  118»- 
1188.] 

Appeal  fnna  District  Oonrt,  Muskogee 
Coonty;  TnA  F.  Branson,  Jadge. 

Charlie  MUler  was  ccmvicted  of  robbery, 
and  he  appeals.  Reversed,  and  cause  re- 
manded. 

The  plaintiff  In  error,  Charlie  Miller,  was 
tried  and  convicted  on  an  information  (^arg- 
Ing  him  with  having  robbed  one  W.  J.  Orall 
of  42  cents,  and  he  was  sentenced  to  Imprls- 
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omnent  In  the  penitentiary  for  the  term  of 
ten  years-.  He  appealed  by  filing  In  thU 
court  on  Febroary  0,  1916,  a  petition  In  er- 
ror with  case-made.  The  evidence  In  the 
case,  briefly  stated,  Is  as  follows: 

W.  J.  OraU  testified  that  aboot  11:30; 
Sunday  night,  June  28,  1914,  as  he  was  on 
his  way  home,  be  met  a  man  In  the  400 
block  on  East  Broadway,  Muskogee,  who  ask- 
ed for  a  match,  and  then  threw  an  automatic 
In  his  face,  and  said,  "Throw  up  your  bands," 
and  took  from  him  42  cents,  consisting  of  a 
quarter,  a  dime,  a  nickel,  and  two  pennies; 
that  be  then  went  on  home  and  telephoned 
the  police  station,  and  about  20  minutes  later 
the  ofilcers  appeared  with  the  def^dant,  and 
he  told  them  the  dmiq  who  robbed  him  "was 
Just  about  the  same  size";  that  they  showed 
him  a  battered  penny  which  be  identified  as 
one  of  the  petmles  taken  fnnt  him  by  the 
robber;  that  be  did  not  remember  where  he 
got  the  peony. 

Ed  DaTldstm  testified  that  in  answer  to  a 
telephone  call  that  there  bad  been  a  b<^div 
on  East  Broadway,  he  and  Clark  Compton 
I  left  tbe  poUoe  statkHi  In  a  car  tor  the  place 
named,  and  at  tbe  comer  of  D.  and  Okmul- 
gee streets  they  picked  up  the  defendant, 
and  on  searching  bim  foond  42  cents'ln  m<m- 
ey  and  a  gun. 

D.  a  Haghes  testified  that  tbey  put  tbe 
defendant  In  the  patrtd  and  took  him  to  the 
station;  that  be  put  tbe  ^  cents  in  an  en- 
velope, sealed  It  He  produced  tbe  pistol  and 
tbe  env^ope;  that  the  defendant  made  a 
number  of  statements,  first  saying  that  he 
was  from  Joplln,  Mo.,  where  he  had  worked 
in  the  coal  mines  eight  or  nine  months;  that 
a  week  before,  be  left  there  and  came  to 
Muskogee;  that  he  then  hskeA  him  where 
he  spent  the  evening  and  be  said  be  went  to 
the  dty  park  early  in  the  evening;  that 
later  after  taking  him  out  the  second  time,  he 
said  that  he  had  been  to  a  show  on  Broadway, 
and  went  to  the  park  after  the  show  was 
out;  that  later  on  he  said  that  he  had  not 
been  working  at  Joplin,  but  bad  been  In 
Kansas  City,  and  came  by  way  of  Joplin, 
and  there  bought  tbe  gun ;  that  he  asked 
him  what  time  he  left  Joplin,  and  he  sold, 
"Friday,  and  got  into  Vlnlta  Saturday  eve- 
ning, and  rode  the  blind  from  Vlnlta  to 
Wagoner";  that  he  asked  him  why  he  did 
not  buy  a  ticket,  and  he  said,  "I  only  had 
40  cents  and  wanted  to  save  my  money";  that 
he  asked  him  where  he  got  the  pennies  and 
he  said  he  did  not  linow;  that  he  first  said 
that  his  name  was  Webb,  and  finally  said  his 
name  was  Charlie  Moore,  and  that  he  had 
worked  in  a  restaurant  on  Second  street,  and 
had  a  brotber  working  here  at  tbe  Katy 
HoteL 

On  cross^xa  ml  nation  he  testified  In  part  as 

follows: 

"Q.  Now^  what  did  you  do  when  you  got  him 
to  the  station?  A.  We  searched  him  and  taken 
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Iilm  Id  the  room  and  talked  to  him.  9-  WfaereT 
A.  The  room  that  Compton  and  Bobbins  have-' 
bis  private  room.  Q.  What  did  jou  do  there? 
A.  Talked  to  Mm,  and  asked  him  where  he  had 
been,  and  got  the  different  statements.  Q.  Mr. 
Hughes,  were  70U  in  the  room  all  the  time 
Clark  Compton  and  Bobbins  was  in  there?  A. 
No,  sir.  Q.  Didn't  you  see  the  officers  strike  this 
defendant  while  yon  were  there?  A.  No,  sir.  Q. 
Didn't  yoo  help  to  punish  hfan  In  there  phy^- 
eally?  A.  No,  sir.  Q.  To  refresh  your  mem- 
ory, didn't  you  get  hold  of  his  arm  and  twist  it 
np  so  he  suffered  pain?  A.  No,  sir.  I  only 
taken  hold  of  bis  arm  one  time,  and  got  him  In 
the  patrol,  and  he  said  something— and  I  said 
'You  are  the  dirty  son  of  a  bitch  that  has  been 
doing  this  work,'  and  he  throwed  up  his  arm 
and  said,  'Don't  you  call  me  a  son  of  a  bitch,* 
and  then  I  cau^t  his  arm  and  save  him  a 
half  Nelson.  Q.  You  think  the  officers  should 
talk  that  way?  A.  X  don't  know.  TbeX  de- 
pends on  what  kind  of  a  person  yon  are  talking 
to.  Q.  So  you  tell  this  jury  that  yon  said  to 
him  that  *Tou  are  the  God  damn  son  of  a  bitch 
that  has  been  doing  this  robbing*?  A.  That  is 
the  statement  I  made.  I  don't  know  whether 
I  said  *0od  damn,*  I  believe  I  said  'son  of  a 
bitch.'  Q.  You  saw  no  one  strike  bim?  A. 
No,  sir.  Q.  You  were  .not  there  all  the  time? 
A.  No,  sir;  I  was  not." 

Barl  Smltli  testified  tbat  he  iaw  the  de- 

tCTdant  on  Saturday  night  preceding  the 
Sunday  nUcbt  that  Mr.  OraU  was  robbed  on 
Dayton  street.  Against  the  objections  of  the 
defendant  he  was  permitted  to  testify  as  fol- 
lows: 

"When  I  saw  him  he  was  standing  np  right  by 
the  shrubbeiT  and  under  a  catalpa  tree  on  the 
south  side  of  the  high  school.  Q,  What  did  he 
do?   A.  He  threw  a  gun  on  me  and  told  me  to 

Sit  my  bands  up.  Q.  What  part  of  the  body 
d  be  ^int  it  to?  A.  Just  above  the  breast 
here;  right  middle  ways.  Q.  Did  you  throw  up 
your  hands?  A.  Well,  at  first  I  told  him  I 
had  only  about  30  cents,  if  yoa  want  that  I  will 
gtre  it  to  70a,  and  he  said,  'Put  them  up.*  and  I 
pot  Ibem  up.  I  turned  around,  and  he  walked 
on  behind  me  and  held  his  gun  on  me.  Q.  What 
kind  of  a  gun  did  he  have?  A.  Anttxaatic,  I 
judge— about  a  32  ot  38  in  siae.  Q.  Did  he 
take  your  money?  A.  Yes,  sir.  Q.  How  much? 
A.  A  dollar— 95  cents  or  a  dollar,  txt  something. 
Q.  After  that  what  did  he  do?   A.  ToLd  me  to 

?*  on  down  the  street  Q.  Did  you  go?  A. 
es,  sir;  I  went.  I  stopped  when  I  got  six 
or  eight  stepa,  and  saw  that  he  had  left  my 
watdi  hanging  on  me,  and  I  turned  around  and 
said,  'Much  twliged  old  boy  for  leaving  me  my 
watch,*  and  he  tidd  me  to  go  on  down  the 
street,  and  if  I  looked  back  again  he  would  shoot 
my  behind  oS." 

Tbat  be  had  looked  at  the  defendant  on 
the  Sunday  night  following  and  to-day,  and 
was  positive  that  the  defendant  was  the  man 
that  robbed  him. 

As  a  witness  in  his  own  behalf  Charlie  Mil- 
kier testified  that  he  was  19  years  of  age; 
lived  with  hlB  parents  at  Westvllle,  Okl.; 
that  be  bad  lived  In  Muskogee,  and  returned 
there  the  last  time  on  Sunday  morning,  the 
28tb  day  of  Jnne;  tbat  he  left  JopUn  tbe 
Thursday  before  and  went  to  Neosho,  Ho.; 
left  there  Friday  night;  arrived  at  Afton 
Saturday  morning;  went  from  there  to  Vlnl- 
ta;  left  there  Saturday  night,  riding  on  top 
of  a  coach  to  Wagoner;  was  put  off  at  Wag- 
oner about  1  o'clock  Sunday  miming,  and 
caught  a  freight  train  to  Muskogee;  bad 
breakfaat  at  Jim  Hallett's  restanrant^  Hal* 


let  was  an  oM  acquaintance  and  in  th^  con- 
versation b«  told  blbi  that  be  only  bad'  85 
cents.  Went  to  the  Yale  show  tbat  evening; 
and  then  went  to  the  dty  park,  expecting  to 
find  his  brother  there;  tbat  returning  from 
the  park  the  officers  drove  np  in  an  automo- 
bile, arrested  him,  and  took  bim  to  the  po- 
lice station,  and  took  him  into  a  room,  where 
one  officer  got  bim  by  the  hair  of  the  bead 
and  another  by  the  legs,  and  they  said, 
"Now,  didn't  you  do  it?*'  and  he  said,  "No," 
that  they  did  this  about  a  dozen  times'  and 
tilt  him  with  their  fists,  trying  to  make 
say  tbat  be  was  the  fellow  that  held  the 
young  man  up,  and  every  time  he  said  that 
he  did  not  do  it  they  hit  him. 

Jim  Hallett  testSfied  that  he  conducted  a 
restaurant  in  Muskogee  for  five  years;  knew 
the  defendant  abont  three  years;  saw  bim 
Sunday  monilnCt  Jnne  28th,  at  his  place; 
that  he  paid  20  ceata  for  his  breakfast  with  a 
half  dollar,  and  he  gave  him  the  diange. 

On  rebuttal  Mrs.  SOla  Everett  testified 
that  she  knew  the  deftodant;  and  saw  him  In 
Muskogee  about  the  ISth  of  June.. 

R.  H.  Mausa  testified  that  be  saw  the  de- 
fendant near  the  Muskogee  High  8<*ool  the 
nlgbt  Earl  Smith  was  robbed. 

M.  G.  Bailey,  of  Muskogee,  for  plaintiff  in 
error.  B.  McMUlaxi,  Aast  Atty.  Gen.,  for  the 
State. 

DOYI/B,  P.  J.  (after  stating  the  facts  as 
above).  Upon  an  Information  duly  filed  in 
the  d^trict  court  of  Muskogee  county,  charg- 
ing bim  with  baving  robbed  W.  J.  OraU  of 
42  centa  in  money,  plaintiff  In  error  was 
tried  and  convicted  of  robbery  in  the  first 
degree.  The  }ury  failed  to  agree  upon  the 
punishment.  Motion  for  new  trial  was  duly 
filed.  On  July  14,  1914,  the  court  overruled 
the  motion  and  pronounced  Judgment  and 
sentenced  the  defendant  to  imprisonment  for 
25  years.  Thereupon  a  motion  to  vacate  said 
}ndgment  and  to  modify  said  sentence  was 
filed,  which  motl<m  was  sustained.  On  Au- 
gust' lOtb,  the  court  again  rendered  Judgment 
and  sentenced  the  defendant  to  serve  a  term 
of  10  years'  Imprisonment  in  the  poiltentlary, 
and  be  has  appealed  to  this  court  It  ap- 
pears from  the  record  that  when  the  case 
was  called  for  trial  It  having  been  made  to 
appear  that  the  defendant  was  destitute  of 
means  to  employ  counsel,  the  court  appoint- 
ed Mr.  Bailey  to  defend  bim,  and  when  the 
judgment  appealed  from  was  rendered  the 
court  ordered  the  reporter  to  furnish  a  tran- 
script of  the  testimony  without  expense  to 
the  defendant.  The  case  was  filed  in  this 
court  as  tbat  of  a  poor  person.  No  brief  has 
been  filed  on  behalf  of  the  defendant,  and  we 
have  not  been  favored  with  an  oral  argi^ 
ment  In  bis  bebali^ 

An  examination  of  the  record  leads  to  the 
conclusion  tbat  the  Judgment  of  conviction 
ought  not  be  permitted  to  stand,  and  this  al- 
together without  regard  to  the  merits  of  the 
qnettlon  €t  guilt  or  Innooenoe  ckf  the  defend- 
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ant  To  affirm  the  Judgment  would  do  tIo- 
lence  to  weU-«ettled  and  recogulzed  roles  or 
practice  and  procedure  In  criminal  prosecu- 
tions, and  would  be  in  violation  of  our  con- 
oeptlon  ot  the  rights  of  every  IndiTldnal 
charged  with  crime. 

[1-3]  The  transcript  of  the  testimony  In 
the  case  discloses  that  over  the  objections  of 
counsel  for  the  defendant  the  court  permit- 
ted witness  Earl  Smith  to  testify  not  only  as 
to  se^ng  the  defendant  in  the  city  of  Musko- 
gee the  night  precedii^  the  night  of  the  rob- 
bery, but  also  permitted  this  witness  to  tes- 
tify tj^at  the  defradant  at  that  time  assault- 
ed him  with  a  gon  and  robbed  him.  The  rob- 
bery as  testified  to  by  witness  Smith  was  a 
separate  and  distinct  ofFense,  entirely  dis- 
connected with  the  offense  charged,  and  the 
question  presented  is,  Does  this  testimony  of 
a  separate  offense  come  within  any  of  the 
well-known  exceptions  to  the  general  rule  in 
criminal  cases,  that  when  a  defendant  Is  put 
upon  trial  for  one  offense  he  is  to  be  con- 
victed, If  at  all,  by  evidence  which  shows  he 
la  guilty  of  that  offense  alone?  This  rule 
Is  tersely  stated  by  Mr.  Bishop,  who  says: 

"Tbe  state  cannot  prove  against  a  defendant 
any  crime  not  alleged,  either  as  foundation  for 
a  separate  punishment,  or  aa  aiding  Uie  proofs 
that  be  is  guilty  of  the  one  ctArged.  even  tno^gh 
be  has  put  his  diaracter  in  issue."  2  Blafaiv't 
Mew  Grim.  Proc.  {  1120. 

Commenting  on  this  rule  in  tbe  case  of 
People  V.  Mollneux,  36  BUsc.  Rep.  430,  73 
M.  y.  Snpp.  806;  Id.,  168  N.  T.  291,  61  M. 
B.  203,  02  L.  R.  A.  103,  tbe  Oonrt  of  Appeals 
iay>: 

"This  rale,  bo  universally  recogniiied  and  so 
firmly  established  in  all  English-speaking  lands, 
la  rooted  in  that  jealous  regard  for  the  liberty 
of  the  individual  which  has  distinguished  our 
jorispnidence  from  all  others,  at  least  from  the 
birth  of  Magna  Oharta.  It  is  the  product  of 
that  name  humane  and  enlightened  public  spirit 
which,  speaking  through  our  common  law,  has 
decreed  that  ever;  pawn  charged  with  the 
conunUsaiou  of  a  crime  shall  be  protected  by  the 
presumption  of  innocence  until  he  has  been 
proven  gailty  beyond  a  reasonable  doubt.  TUs 
rale,  and  the  reasons  upon  which  it  rests,  are 
BO  tamiliar  to  every  student  of  our  law  that 
they  need  be  referred  to  for  no  other  purpose 
than  to  jtoint  oat  the  exceptions  thereto^" 

The  exceptlone  as  stated  In  tbe  optnlon 
are  as  follows: 

"Generally  speaking,  evidence  of  other  crimes 
li  competent  to  prove  the  specific  crime  charged 
when  ft  tends  to  esUblish:  ^)  Motive;  (2)  in- 
tent; (3)  the  absence  of  mistake  or  acddent; 
(4)  a  common  scheme  or  plan  emtotdng  the 
commission  of  two  or  more  crimes  so  related 
to  each  other  that  proof  of  one  tends  to  estab^ 
lish  the  other;  (5)  the  identi^  of  the  persim 
charged  with  the  commission  of  the  crime  on 
trial"  Wharton  on  Orim.  Bv.  ^th  Ed.)  I  48; 
UnderfaUl  on  Ev.  I  68;  Abbotts  IHal  Brief, 
Crim.  TrMa,  |  608. 

See.  also,  State  T.  Bttle^  U  OU.  Or.  237, 144 
Pac.  807. 

In  the  case  of  Koonti  t.  State,  10  OkL  Or. 
668, 130  Pac.  842,  Ann.  Gu  m6A,  68ft,  wblch 
was  a  robbeiT  case,  tbe  court  permitted  an 
accomplice  witness  to  testify  In  reference 
to  conspiracy  to  commit  another  robbery  en- 


tirely disconnected  with  the  offense  with 
wMeh  the  defendant  was  charged,  and  it  was 
held  that  the  evidence  objected  to  did  not 
fall  within  any  excepti<ni  to  tbe  general  nile. 
In  that  case  It  was  said: 

"Generally  speaking,  evidence  of  other  crimes 
is  competent  to  prove  tbe  specific  crime  diarged 
when  ft  tends  to  establish  a  common  scheme  or 
plan,  embracing  the  coramisslon  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of 
one  tends  to  establish  the  other,  or  to  connect 
the  defendant  with  the  commission  of  the  crime 
charged." 

To  bring  a  case  within  this  exception  to 
the  general  rule,  there  must  be  evidence  of 
system  between  the  offense  on  trial  and  the 
tone  sought  to  be  Introduced.  They  must  be 
connected  as  parts  of  the  general  scheme  or 
plan.' 

Mr.  Underbill  In  his  work  on  Criminal  Evi- 
dence (section  88),  thus  states  tbls  exception 
to  the  general  rule: 

"No  separate  and  Is«>lated  crime  can  be  given 
in  evidence.  In  order  that  one  crime  may  be 
relevant  as  evidence  of  another,  the  two  must  be 
connected  as  parts  of  a  general  and  composite 
scheme  or  plan.  Thus  the  movements  of  the  ac- 
cused priw  to  the  instant  of  the  crime  are  al- 
ways relevant  to  show  that  he  was  making  prep- 
aratitxia  to  commit  it.  Hence,  on  a  trial  for 
homicide,  it  is  pennisaible  to  prove  that  the 
accused  billed  another  person  during  the  time 
he  was  preparing  for  or  was  in  the  act  of  com- 
mitting the  homicide  for  which  he  is  on  trlaL 
And,  generally,  when  several  similar  crimes  oc- 
cur near  each  other,  either  in  time  or  locality, 
as,  for  example,  several  burglaries  or  incendiary 
fires  upon  the  same  night,  it  is  relevant  to  show 
that  tbe  accused,  being  present  at  one  of  Qiem, 
was  present  at  the  other  if  the  crimes  seem  to 
be  connected.  Some  connection  between  the 
crimes  must  be  shown  to  have  existed  in  ftict 
and  in  tbe  mind  of  the  actor,  uniting  th«n  for 
the  accomi^hment  of  a  common  purpose,  be* 
fore  such  evidence  can  be  received,  rniis  con- 
nection must  clearly  appear  from  the  evidence. 
Whether  any  connection  exists  is  a  judicial  ciues- 
tion.  If  the  court  does  not  clearly  perceive  it, 
the  accused  should  be  given  the  benefit  of  the 
doubt  and  the  evidence  rejected.  The  minds  ot 
the  juron  must  not  be  poisoned  and  pr^udiced 
by  receiving  evidence  of  this  irrelevant  and 
dangerous  description." 

Tbe  court  In  its  diarge  to  tbe  Jury  stated 
that  the  evidence  trading  to  show  that  Barl 
Smith  was  robtied  by  some  one  cm  tbe  nlgbt 
previous  to  the  alleged  robbery  was  admitted 
solely  for  the  purpose  of  Identtflcatlbn. 

In  tJm  case  of  People  t.  Mollneux,  sapca, 
It  was  said: 

"Another  exception  to  the  general  rule  Is  that, 
when  the  evidence  of  an  extraneous  crime  tends 
to  identify  the  person  who  committed  it  as  the 
same  person  who  committed  the  crime  charged 
in  the  Indictment,  it  is  admissible.  There  are 
not  many  reported  cases  in  which  this  excep- 
tion seems  to  have  been  affirmatively  applied. 
A  far  larger  number  of  cases,  while  distmctly 
recognising  its  existence,  have  held  it  inap- 
plicable to  the  particular  facts  then  before  the 
court.  Tbe  reason  for  this  Is  obvious.  In  the 
nature  of  things,  there  cannot  be  many  cases 
where  evidence  separate  and  distinct  crimes, 
with  no  unity  or  connection  of  motive,  intent, 
or  plan,  will  serve  to  legally  identify  the  per- 
son who  committed  one  aa  the  same  person  who 
is  guilty  of  the  other.  The  very  fact  that  it  is 
mudb  easier  to  believe  In  the  guOt  of  an  accus- 
ed person  wfaoi  It  is  known  or  suspected  that 
he  has  previoudy  cmnmitted  a  ■imilar  crime 


Digitized  by  Google 


134 


168  PACIFIC  BBPORTBB 


(OU. 


proves  the  dangerous  tendency  of  mich  evidence 
to  conrict,  not  upon  the  eTidence  of  the  crime 
diarg'ed,  but  upon  the  superadded  evidence  of 
the  previous  crime.  Hence  our  courtB  have 
been  proverbial];'  careful  to  subject  euch  evi- 
dence  to  the  most  rigid  scmtiiiy,  and  have  in- 
variably excluded  it  in  cases  where  its  relevancy 
and  competency  was  not  clearly  ahown.  As 
waa  said  in  People  v.  Sharp.  107  N.  T.  471  [14 
N.  B.  845,  1  Am.  St.  Rep.  851],  such  evidence 
*tends  necessarily  and  directly  to  load  the  pris- 
oner down  with  separate  and  distinct  char^ 
of  past  crime,  whidli  it  cannot  be  supposed  he  is 
or  will  be  in  proper  condition  to  meet  or  ex- 
xdain,  and  which  necessarily  tend  to  very  grave- 
ly prejudice  him  in  the  minds  of  the  jury  upon 
the  question  of  his  guilt  or  innocence.'  Such 
evidence  gives  opportunity  for  the  conviction 
of  an  accus^  persfm.  upon  mere  prejudice,  in- 
stead of  by  evidence  showing  the  actual  com- 
mission of  the  crime  for  which  a  defendant  is  on 
trial.  It  compels  a  defendant  to  meet  an  accu- 
sation not  diarved  in  the  indictment,  which  he 
might  successfully  refute  if  given  the  oppor- 
tunity to  do  so  unembarrassed  by  other  issues." 

The  mere  fact  that  the  crime  charged  In 
HiB  Information  and  the  crime  testified  to  bf 
the  witness  Smith  were  similar  in  the  meth- 
od, and  the  means  employed  In  their  execu- 
tion does'  not  serve  to  identify  the  defendant 
as  the  man  who  robbed  Orall.  There  was 
no  sufdi  Intimate  connection  between  the  two 
crimes,  that  In  proTlng  the  one,  the  evidence 
necessarily  t&ided  to  prove  the  other.  Sudi 
proof  In  a  doubtful  case  might  turn  die  scales 
against  the  defendant,  but  the  law  does  not 
pmnlt  It,  and  It  would  be  dangerous  to  sub- 
'vert  the  rule,  upon  the  vague  theory  that  It 
Idmttfles  the  defendant  as  the  person  who 
committed  the  offense  chafed.  The  only  tes- 
timony of  witness  Earl  Smith  which  was 
competent  and  admissible  In  this  case  Is  that 
part,  and  that  part  alone,  In  which  he  states 
that  he  saw  Uie  def^dant  In  Mudcogee  on 
the  night  preceding  the  robbery  of  Orall.  As 
to  bis  testimony  detailing  the  facts  constitut- 
ing anoOier  robbery,  It  was  clearly  incompe- 
tent, end  Its  admission  was  necessarily  preju- 
dicial to  the  defendant,  because  he  was  only 
required  to  meet  the  chargeof  rtriftbwy  in  the 
Information,  and  he  la  not  presumed  to  know 
that  be  would  have  to  meet  and  repel  testi- 
mony as  to  another  separate  and  distinct  ct- 
teom. 

[4, 1]  The  next  assignmoit  of  error  Is  that 
the  conrt  erred  ta  admitting  the  testimony  of 
the  witness  Hughes.  This  witness  testified 
as  to  statemoits  made  by  the  defendant  to 
him  and  other  police  officers.  On  his  cross- 
examination  he  frankly  stated  that  he  called 
the  defendant  a  vile  name,  and  cau^t  him 
by  the  arm  "and  gave  him  a  half  Nelson." 

As  a  witness  in  his  own  bdialf  the  defend- 
ant stated  that: 

"One  officer  took  him  bv  the  hair  of  the  head, 
another  by  the  legs  and  they  pulled  him  up  and 
down  about  a  dozen  times  and  bit  him  with  their 
fists  each  time  in  trying  to  make  him  say  that 
be  was  the  fellow  that  held  the  young  man  up." 

These  officers  did  not  testify,  and  in  this 
respect  the  testimony  of  the  defendant  stands 


undisputed.  It  Is  elementary  law  that  sodi 
statements  must  be  entirely  free  and  volun- 
tary, that  Is,  must  not  be  extracted  by  any 
sort  of  threats  or  violence,  nor  obtained  by 
any  direct  or  Implied  promises.  In  order  to 
be  admissible.  The  genius  of  our  free  instl* 
tutlons  provides  that  admissions  of  the  ac- 
cused should  not  be  used  against  him,  unless 
made  voluntarily. 

In  the  case  of  Berry  v.  State,  4  Okl.  O. 
202,  111  Pac.  6T6,  81  L.  R.  A.  (N.  S.)  849,  it 
is  said: 

"Primarily  there  are  two  facts  which  render 
a  confession  inadmisflibie  as  evldmce:  iS^rst; 
that  it  was  (Stained  under  any  form  of  compul- 
sion, so  that  to  receive  it  in  evidence  would  vio- 
late the  defendant's  constitutional  privilege 
against  selMncrimination;  and,  second,  that  It 
waa  made  under  such  drcumstanees  of  hcve  or 
fear  as  to  create  a  fair  probabiU^  ct  its  testi- 
monial untruatworthinesa" 

It  is  not  Important  to  d^rmlne  whether 
the  statements  In  question  amount  to  a  con- 
fession of  guUt,  or  merely  a  dedaratlon  of 
facts  tending  to  show  guUt,  for,  as  said  in 

Greenleaf  on  Evidence: 

"The  law  exdodea  not  only  direct  Gonfes8i<ms, 
but  any  other  declaration  tending  to  implicate 
a  prisoner  in  the  crime  charged,  even  though  In 
terms  it  Is  an  aocusation  <a  another  or  a  re- 
fusal to  confess." 

Says  Wharton: 

"Not  <Hily  is  it  an  indictable  offianse  to  apply 
torture  to  another  for  the  purpose  ot  extorting 
a  confession;  but  all  confessions  so  induced  will 
be  rejected,  if  offered  to  prove  a  case  of  guilt 
And  even  when  violence  is  not  used,  the  mere 
threat  to  apply  it  in  any  shape  works  a  similar 
exclusion.'*  Wharton  Grim.  Ev.  (9th  Ed.)  | 
646. 

The  foregoing  we  think  ta  a  snfflcimt  ex- 
poalUon  of  the  law  on  the  question  as  It 
arlaes  In  this  case.  The  proceedings  shown 
by  the  testimony  in  this  case  cannot  be  too 
strongly  denounced,  ^ey  violate  every  prin- 
ciple of  law,  reason,  humanity,  and  personal 
rl^t  They  restore  the  barbarity  of  ancient 
and  medieval  meOiods.  They  obstruct,  In- 
stead of  advance,  the  propw  ascertainment 
ot  truth.  It  la  fiur  from  the  doty  of  an  offi- 
cer to  extort  omfession  by  punishment  On 
the  omtrary,  he  should  warn  his  prisons 
that  every  statement  he  may  choose  to  make 
may  l>e  used  against  him  on  his  tzlaL 

Oth&e  questions  are  presented  by  the  rec- 
ord, but  the  two  we  have  discussed  are  suffl- 
cient  for  the  disposal  of  this  case.  For  the 
errors  pelted  out,  the  judgment  of  the  dis- 
trict conrt  Is  reversed,  and  the  cause  remand- 
ed. The  warden  of  the  penitentiary  will  sur- 
render the  defendant  to  the  sheriff  of  Musko- 
gee county,  who  will  bold  him  in  custody 
until  he  shall  be  discharged  or  his  custody 
changed  by  due  course  of  law. 

ARMSTRONG  and  BRETT,  33.,  concur. 
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LBDOERWOOB       STATE.    (Na  A-2577.) 
(Grimlnal  GourTof  Appeals  of  OUaboma.  Sept. 
29,  1»16.  Behearing  Denied  Jan.  U,  1917.) 

fSvRs&M  »v  the  Otmrt.) 

1.  OBnciiTAi.  LA.W  «=>1182  ~  Affkal  —  Right 
10  Affeal. 

An  appeal  to  this  court  should  not  b«  taken 
for  delay  only, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  dent  Dir.  H  3208-3214;  Dee.  Dif.  ^ 
1182.} 

2.  GBnoifAi.  Law  «=>1182— Apfkai/— Aitibii- 

AITOB. 

When  a  Judnnent  of  conviction  for  miade- 
ineanor  is  appealed  from  a  trial  coart  to  the 
Grimlnal  Ooart  of  Appeals,  tiie  case  dioiUd  be 
briefed  or  argued  when  set  Otherwise  the  judg- 
ment  will  he  affirmed  without  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  S203-S214;  Dec.  Dig. 
llS&l 

•  Appeal  from  Oonnty  Gomt,  Oomanebe 
Countr;  B.  J.  Ray*  Judge. 

George  Ledgenrood  was  oonvtcted  of  tIo* 
lattng  the  pn^Mtoiy  law,  and  appeals.  Af- 
firmed. 

W.  O.  Henderson  and  M.  T.  Perkins,  both 
of  LawtOD,  tor  plaintiff  in  error,  B.  McMil- 
lan, Asst.  Atty.  Gen.,  for  tbe  Stata 


ARMSTRONG,  J.  t1.21  George  Ledger- 
wood  was  convicted  at  the  July,  1915,  term 
in  the  county  court  of  Comanche  cotmty  on 
a  charge  of  having  unlawful  possession  of 
intoxicating  Uqnor  with  the  Intent  to  sell 
tbe  same,  and  his  punishment  fixed  at  a  fine 
of  $100  and  imprisonment  In  the  couuty  Jail 
for  a  period  of  30  days.  The  Judgment  was 
pronounced  in  the  trial  court  on  the  3l8t  day 
of  July,  1915.  Appeal  was  filed  in  this  court 
on  the  12th  day  of  November,  1916.  No  brief 
has  been  ffled  on  behalf  of  the  plaintiff  in 
error,  and  no  appearance  made  for  oral 
argument.  The  Assistant  Attorney  General 
filed  a  motion  to  affirm  the  Judgment  of  the 
lower  court  on  the  ground  that  the  appeal  has 
been  abandoned.  An  appeal  should  not  be 
taken  to  the  Grimlnal  Court  of  Appeals  for 
Gie  purpose  of  d^ay  only.  When  counsel  ap- 
peal a  case  to  this  court  and  later  conclude 
to  abandon  the  same,  a  motion  to  dismiss  on 
behalf  of  the  plaintiff  in  error  should  be 
filed  and  called  to  the  attention  of  the  court 
by  the  person  taking  the  appeal.  All  appeals 
should  be  briefed  or  argued  orally.  In  mis- 
demeanor cases,  unless  a  brief  Is  filed  on  be- 
half of  the  plaintiff  In  error,  or  oral  argu- 
ment made,  a  Judgment  of  conviction  will  be 
affirmed  wtthont  review. 

The  motion  is  sustained,  no  fundamental 
error  aivearing,  and  the  Judgment  la  af- 
firmed. 

DOTLB,  P.  J.,  and  BBBTT,  J.,  concur. 


HO  XAEN  T.  STATa    <No.  417.) 
(Supreme  Court  of  Arlacma.    SW>.  28,  1917.) 

1.  InniCTMBKT  AlfD  IlfTOBSUTION  «»1S7((0, 

147  —  DBHimaEB  —  Lack  or  Pbduuxiiabt 

ExAHINATIOIf. 
Failure  to  make  preliminary  examination  be> 
fore  a  magistrate  prior  to  filing  of  an  informa- 
tion is  not  ground  for  demurrer,  but  is  ground 
fm  motitm  to  quash  the  proceedings  and  abate 
the  action;  since  the  examination  need  cot  be 
alleged  on  the  tece  the  Information,  and.  un- 
less a  defet^  appears  on  the  face  of  a  ^eadinK 
damorrer  thereto  does  not  reach  tbe  &feet 

[Ed.  Notft— Sbr  other  eases,  sea  Indictment 
and  Infoimadon,  Gent.  Dig.  H  48B.  49(M04J 

Z  Cbikinal  Law  ^»228  —  FnEJiaHAmT 

ExAUINATIOn- VXOZJkTXON  OF  PSOIUBmON 

Amendment. 
The  offense  <rf  sdling  whisky  In  vl<datl(m 
of  the  Prohibition  Amcndmoit  to  Coast  art. 
23,  is  a  misdemeanor,  and  preliminary  examina- 
tion before  a  magistrate  £>  not  essential  to  a 
proper  e(HnmeD<»ment  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  OHminal 
Law,  Gent.  Dig.  U  463,  466.] 

&  FBivoxPAi.  ahp  Aocht  «es»1— Agebubut 
TO  Do  IxxBaAi.  Act. 

He  relation  of  principal  and  agent  ex- 
ists by  contract,  express  or  implied,  and  'any 
agreement  that  authorises  or  leqoites  an  agent 
to  do  an  Illegal  act,  or  tends  to  induce  the  com- 
mission thereof  is  rtAA* 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent.  Dig.  |  1.] 

4.  iRToxiCATiNO  Li«noBS  <s>16fr-Gpmr  Of 
AoxNT  TO  Bnr  —  OoHsnrmioK  —  SuTon 

Under  Pen.  Code  1913,  |  27,  providing  that 
all  persons  concerned  in  the  commission  of  a 
crime,  whether  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  consti- 
tuting the  wense,  or  aid  and  abet  in  its  com- 
mission, are  principals,  where  restaurant  pa- 
trons ^ve  a  waiter  a  dollar,  with  the  request 
that  be  secure  whisky  for  them,  and  the  waiter 
went  to  an  illegal  seller  of  whisky,  who  gave 
him  a  pint  for  the  dollar,  the  waiter  returning 
the  bottle  to  the  restaurant  patrons,  such  wait- 
er violated  Const.  Amend,  art  28,  the  Prdlibi* 
tion  Amendment 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  187,  188. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Prindpal.] 

Appeal  frotp  Superior  Court,  Tavapai 
County;  Frank  O.  Smith,  Judge. 

Mo  Taen  was  convicted  of  a  violation  of 
the  prohibition  amendment,  and  be  appeals. 
Judgment  affirmed. 

Robert  B.  Morrison,  of  Preseott,  for  ap> 
pellant  Wiley  B.  Jones,  Atty.  Gen.,  €)eo. 
W.  Harben  and  B.  W.  Kramer,  Asst  Attys. 
Gct.,  and  P.  W.  O^Sulllvan,  Co.-  Atty.,  and 
Joseph  H.  Morgan,  D^uty  Co.  Atty.,  both 
of  Preseott,  for  the  State. 

CUNNINGHAM,  J.  The  appellant  was 
charged  with  the  offense  of  selling  whisky  in 
violaticm  of  the  Prohibition  Amendment,  ar^ 
tide  S8,  State  Constitution,  and  upon  a  trial 
of  tbe  <dia^  was  convicted,  and  aiveals. 

The  Information  charging  the  offenae  was 
presented  to  and  filed  In  the  soperior  court 
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of  TaTapal  coimtT  1)7  tlie  eoonty  attorney 
on  the  1301  itsy  of  Jannaiy,  1916.  The  ap- 
pellant demurred  to  the  Information  upon 
a  number  of  grounds,  among  which,  he  charg- 
es, that  the  Information  UUb  to  allege  that 
before  the  flUog  of  the  Information  a  pre- 
liminary examination  was  had  before  any 
committing  magistrate,  or  that  defendant 
walTed  sncb  preliminary  examlnatlMi.  Er- 
ror Is  based  upon  the  ordffl  overmUng  the 
demurrer  upon  this  ground. 

[1,2]  If  this  la  such  a  case  as  the  law  re- 
quires a  preliminary  examination  to  be  had 
before  a  magistrate  prior  to  the  filing  of  an 
Informatioii.  the  failure  to  make  such  ex- 
amination is  not  a  ground  for  demurrer,  but 
Is  a  ground  for  a  motion  to  quash  the  pro- 
ceedings and  abate  the  action.  If  the  ex- 
amination was  or  was  cot  a  necessary  step 
in  the  proceedings,  certainly  such  step  need 
not  be  alleged  on  the  face  of  the  information. 
Unless  a  defect  appears  on  the  face  of  a 
pleading,  a  demurrer  to  the  pleading  does 
not  reach  the  defect.  However,  the  offense 
charged  is  a  misdemeanor,  and  a  preliminary 
ocaminatlon  Is  not  essratlal  to  a  proper  com- 
mencement of  the  action. 

The  information  sufficiently  charges  the  ac- 
cused with  having  committed  the  offense  of 
selling  whlslqr  on  the  24th  day  of  November, 
191S,  at  Yavapai  county,  to  J.  S.  Sykea  and 
J.  W.  Rleff.  The  Information  substantially 
conforms  to  the  requirements  <tf  the  statates, 
and  the  facta  stated  therein  are  sufflclent 
to  CMistltnte  a  public  offense;  consequently 
the  trial  court  correctly  overruled  the  de- 
murrer. 

The  appellant  In  effiftct  contends  that  the 
evidotce  is  insufficient  to  sustain  a  convic- 
tion, and  this  is  the  important  question  pre- 
BMkted  by  the  appeal. 

The  undisputed  facts  In  the  case  are:  a%at 
J.  S.  Sykes  and  X  W.  Riaff,  hereafter  refer- 
red to  as  the  prosecuting  witnesses,  were  de- 
tectives engaged  in  gathering  evidence  for 
the  purpose  of  prosecuting  violators  of  the 
prohibition  laws  of  the  state.  They  had 
been  occupied  in  sudi  business  about  Pres- 
cott  for  some  time  prior  to  November  24, 
1915.  EKiring  such  time  they  frequently  got 
their  meals  at  the  City  Restaurant,  In  Pres- 
cott,  and  the  accused  as  a  waiter  at  such  res- 
taurant served  their  meals  to  them.  On  the 
'  morning  of  November  24,  1915,  J.  W.  Rleff, 
in  the  presence  of  J.  S.  Sykes,  gave  the  ac- 
cused one  dollar,  and  at  the  same  time  re- 
quested the  accused  to  buy  for  them,  said 
Rleff,  and  Sykes,  a  bottle  of  whisky  with 
ttie  dollar.  The  accused,  after  making  some 
objecthms,  took  the  dollar  and  prmnlsed 
Oiem  he  would  get  the  whisky,  or  try  to  get 
tt  for  them.  About  S  cfdiotit  on  the  after- 
noon of  the  same  day,  the  prosecntlng  wlt- 
oesses  returned  to  the  restaurant  for  their 
evening  meal,  where  the  accused  gave  them 
a  pint  bottle  of  whisky.  Such  were  the  facts 


(Ari%. 

established  wheat  the  state  rested  Its  evidence 
In  dile^ 

The  testimony  of  the  accused  establishes 
the  facts  that,  after  taUng  the  dollar  from 
the  prosecuting  witness,  he  (the  accused) 
continued  in  bis  went  nntU  1  o'doek,  when, 
as  was  his  custom,  he  left  bis  woilc  until 
about  S  o'dock.  During  tills  rest  period,  ha 
went  ont  on  the  streete  to  look  for  a  colored 
boy  who  accused  knew  sold  whisky  and  from 
whom  the  accused  had  prerioualy  bought  a 
bottle  of  whlsl^.  Accused  found  the  co)areA 
boy,  and  asked  htm  U  he  (the  colored  boy) 
bad  whisky,  and  tlie  answer  waa  that  lie 
had.  The  colored  boy  went  up  the  street, 
was  gone  a  few  minutes,  and  ratuxned  wlUi 
a  bottle  in  a  paper  bag,  or  wrapped  In  pa- 
per.  The  pat&age  was  given  to  the  accused, 
and  in  return  therefw  the  accused  gave  the 
colored  boy  the  (me  dollar  which  the  prose- 
cuting witnesses  had  given  to  blm  early  the 
same  morning.  The  accused  returned  to  the 
City  Restaurant  with  the  bottle  ot  whisky, 
and,  when  the  prosecuting  witnesses  came 
for  their  next  meal,  gave  them  the  whisky. 

When  the  prosecuting  witnesses  had  tes* 
tided,  the  state  rested  its  case  In  chief.  The 
defendant  moved  for  a  directed  verdict  upon 
the  grounds  that  the  evidence  did  not  war- 
rant a  conviction.  The  motion  was  denied. 
The  defoidant,  then,  as  a  witness  In  his  own 
behalf,  testified  as  indicated  above.  The 
state  offered  one  witness  In  rebuttal  of  Im- 
material matters.  Thereupon  the  defend- 
ant renewed  his  motion  for  a  directed  ver- 
dict, and  again  the  motion  was  denied.  Both 
orders  denying  the  motions  for  a  directed 
verdict  are  assigned  as  error. 

The  court  instructed  the  Jury,  among  other 
things,  as  follows: 

"I  charge  you  that  even  though  you  should 
find  from  the  evideuce  that  said  defendant  only 
accepted  money  from  said  Sykes  and  Rieff  to 
pay  for  whisky  for  them  at  their  request,  and 
If  yoa  further  find  beyimd  a  reasonable  doubt 
that  said  defendant  did  take  money  from  said 
Sykes  and  Rleff  for  said  parpose,  and  did  pro- 
cure at  their  request  and  did  deliver  audi 
whisky  to  them,  then  I  charge  you  that  said 
defendant  is  gailty,  and  you  Aould  so  find  by 
your  verdict 

"I  diarge  you  that  under  the  law  one  who  ac- 
cepts mcmey  from  another  for  the  purpose 
buying  liquor  for  him,  and  does  buy  the  liquor 
and  does  deliver  the  liquor  to  the  party  who 
gave  the  money  to  purchase  It,  Is  guilty  of  the 
offense  charged  In  the  Information,  because  in 
such  a  case  the  party  who  procures  and  delivers 
the  whisky  is  concerned  in  the  c(»nmission  of 
a  crime  and  is  aiding  and  abetting  in  its  com- 
mission, and,  under  the  law  of  Arizona,  is  a 
principal  in  any  crime  so  committed,  and  is 
equally  guilty  with  the  one  who  actually  scM 
the  liquor  and  took  the  money. 

"I  therefore  charge  you  that  If  you  find,  be- 
yond a  reasonable  doubt,  that  the  defendant  ac- 
cepted money  from  Sykes  and  Rleff,  or  either 
of  them,  to  procure  whisky  for  them,  and  did 
thereafter  procure  the  whiaky  for  them  and  did 
deliver  to  them  the  whisky,  you  should  find  thv 
defendant  guilty  aa  charged,  regardless  of  where 
or  bow  the  defendant  may  have  gotten  Oie 
whisky;  and  it  is  wholly  immaterial  whether 
the  defendant  had  any  interest  in  or  received 
any  financial  gain  from  the  transaction." 
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The  defendant  requested  the  court  to  give 
an  instruction  unnounciDg  a  propositloD  of 
law  the  reverse  of  that  annonnced  in  the  In- 
struction given  and  set  forth  above.  The 
giving  of  said  Instraction  and  the  refusal  to 
give  the  Instmctlon  reaaested  ore  asidgned 
as  error. 

The  questions  raised  by  the  motions  to  di- 
rect the  verdict  and  the  instructions  given 
the  jury,  nod  the  order  refusing  the  request- 
ed Instruction,  will  all  be  considered  by  me 
as  presenting  the  question  whether  the  evi- 
dence adduced  is  legally  Bufflclent  to  sustain 
a  conviction,  and  whether  the  evidence  offer- 
ed by  the  defendant  set  forth  a  defense  to 
the  chai^ 

The  law  alleged  to  have  been  vlolxited  Is  as 
foUowa: 

•  •  Every  person  who  bcUb,  exchanges, 
fivee,  barters,  or  disposes  of  any  ardent  spirits, 
ale,  beer,  wine,  or  Intoxicflting  liquor  of  any 
kind  to  any  person  in  the  state  of  Arizona, 
*  *  *  shall  be  guilty  of  a  misdemeanor  and 
npcm  conviction  shall  be"  puniBhed  as  preacrlb- 
«d  therein.   Article  23,  Otmstitution. 

One  will  readily  observe,  from  a  casual 
reading  of  this  law.  that  the  act  condemned 
as  criminal  is  the  act  of '  transferring  the 
property  right  in  the  said  liquors  from  the 
person  in  the  possession  of  the  same  to  any 
other  person,  when  such  transfer  is  made 
within  the  state  ctf  Arizona.  No  one  will  dis- 
pute this  proposition,  and,  as  the  possession 
of  personal  property  Is  sufficient  evidence  of 
the  ownership  of  such  property  in  the  pos- 
sessor, it  follows  that  a  transfer  of  the  pos- 
session carries  with  such  transfer,  presum- 
ably, the  property  right  therein. 

Under  the  terms  of  paragraph  6149,  Civil 
Code  1913,  a  legal  "sale"  c£  peraonal  property 
Is  defined  as  follows: 

"A  sale  of  goods  Is  an  agreement  whereby  the 
sdler  transfera  the  property  in  goods  to  the 
buyer  for  a  consideration  cwled  the.  price." 

Tliis  Is  simply  a  leglslatlTe  recognltimi  of 
file  meaning  given  tbe  wmtA  theretoftwe  hy 
tbe  courts,  thus : 

■  "  'Sale'  is  a  word  of  precise  legal  import.  It 
means  at  all  times  a  contract  between  parties 
to  give  and  to  pass  rights  of  property  for  mon- 
ey, which  the  buyer  imys  or  promisefl  to  pay 
to  the  adlCT  for  the  t£iuE  boaght  and  sold."  7 
Words  and  Phrases^  6!w2. 

Olearly,  the  Inducement  offered  or  ^ven  by 
the  buyer  to  the  seller  bringing  about  the 
transfer  of  the  property  rlgfata  In  the  things 
included  within  tbe  above  Prohibition  Act  Is 
not  at  all  material  to  the  consummation  of 
the  crime.  The  crime  denounced  by  the  en- 
actment la  committed  by  the  act  of  a  trans- 
fer of  the  property  right  In  the  said  liquors 
from  the  so-called  seller  to  the  so-called  buy- 
er. A  transfer  of  the  possession  of  such  liq- 
uors from  one  party  to  the  other,  with  the 
Intention  -that  tbe  property  right  therein 
shall  accompany  such  transfer  of  possession, 
consummates  the  crime  denounced,  and  no 
other  act  is  essential  to  Its  consummation; 
consequently,  no  other  criminal  act  Is  re- 
quired to  be  proven  by  the  prosecution  to 
sustain  a  conrlctton. 


However,  the  state,  in  this  class  of  cases,, 
must  necessarily  connect,  by  sufficient  proof, 
the  person  charged  with  the  criminal  act  of 
transferring  tbe  possession  of  such  liquors 
with  the  property  right  therein  from  a  seller 
to  a  buyer,  as  the  words  "seller"  and  "bxiy- 
er"  may  be  used  to  refer  to  the  real  parties 
to  the  transaction. 

The  appellant.  In  effect,  contends  on  thi» 
appeal  that  there  is  no  evidence  connecting 
him,  the  accused,  with  the  act  of  the  seller 
in  transferring  the  possession  and  property 
right  in  the  pint  of  whisky  to  the  buyer,  the 
prosecuting  witness,  for  the  reason  the  Pro- 
hibition Act  does  not  condemn  as  criminal 
the  act  of  buying  such  liquors,  and  the  evi- 
dence conclusively  shows  that  the  accused 
had  no  part  In  the  transaction  other  than  as 
the  agent  of  the  buyer.  Thereby  the  appel- 
lant Invokes  the  well-known  elementary  rule 
of  principal  and  agent  to  the  transaction. 

In  his  brief,  the  counsel  for  the  appellant 
says: 

"It  is  no  offense  against  the  prohibition  law 
to  buy  wblaky,  and  one  baying  whisky  as  the 
agent  for  another  Is  not  a  violator  of  this  law." 

In  support  of  this  proimsltlon,  the  counsel 
forcefully  argues  at  length,  and  dtes  many 
decided  cases  seeming  to  hold  to  such  general 
views. 

23  C^c.  182,  announces  as  a  general  rule 
thot: 

"Where  one  person  assists  another  In  procur- 
ing liquor,  either  •  •  •  or  acting  as  his 
messenger  in  going  there  and  bringing  back  the 
liQQor  (from  the  place  it  is  sold),  be  is  not 
guilty  or  selling  the  liquor  to  his  principal,  not- 
withstandinr  both  the  money  and  goods  may 
pass  through  his  hands,  provided  he  had  no  in- 
terest in  the  liquor  or  in  the  price,  and  acted  a» 
the  agent  or  intermediary  of  the  buyu*.  and  not 
of  the  seller." 

The  cases  cited  by  uipeUant,  and  many  acT- 
ditional  cases,  may  be  ftnind  dted  in  the 
footnote  to  the  above-quoted  rule,  and  in  tbe 
annotations  found  In  the  vtAnmeB  of  annota- 
tions subsequently  publlstaed.  These  eases, 
so  fftr  as  I  have  examined  them,  seem  to 
assume  that  the  appointment  of  one  by  a 
buyer  to  act  In  bis  behalf  at  a  prohibited 
sale  of  whisky,  or  other  snch  Uquor.  estab- 
lishes the  relatitn  of  principal  and  agent, 
and  protects  the  so-called  agent  from  crim- 
inal liability  for  his  (the  agent':^  partidpa- 
Uon  in  the  unlawful  transaction.  In  otb^ 
words,  that  the  buyer  can  lawfully  procure- 
the  fruits  of  a  crime  through  the  instrumen- 
tality of  another  and  relieve  the  other  from 
criminal  liability  by  a  civil  contract  creating 
the  relation  of  principal  and  ag^it,  simply 
because  the  principal  may,  without  incur- 
ring criminal  liability,  do  the-  same  act  him- 
self, which  he  appoints  the  other  to  do  for 
him  and  in  his  behalf. 

[3]  The  relation  of  principal  and  agent  ex- 
ists by  contract  express  or  Implied,  and  any 
agreement  that  authorizes  or  requires  an 
agent  to  do  an  illegal  act  or  tends  to  Induce 
the  commission  thereof  Is  consequently  void. 
81  Oyc.  1214. 
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"There  can  be  no  sacb  thins  u  agency  in  tdie 
perpetration  of  a  crime,  but  all  peraotiB  actively 
particlpatinfT  are  principals."  Fearce  t.  Foote, 
118  111.  22»,  65  Am.  Rep.  414:  Leonard  t. 
Poole,  114  N.  T.  371,  21  N.  B.  707,  4  I*  R,  A, 
728,  11  Am.  St  B«n.  667;  State  Matthia,  1 
BUI  (S.  C.)  37;  Meidcan  IntematioDal  Bank- 
ing  do.  T.  Lichtenatein,  10  Utah,  388,  87  Pac 
674. 

Paragraph  27,  Penal  Code  of  Arizona  1913, 
is  Inconsistent  with  the  Idea  of  principal  and 
agent  and  accessory  as  that  principle  affects 
acts  done  in  the  commission  of  a  crime  and 
in  connection  with  the  commission  of  a 
crime.  That  statute  is  as  follows: 

**AU  peraMis  concerned  In  the  commlasion  of 
a  crime,  whether  it  be  a  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  con- 
stituting the  onenae,  or  aid  and  abet  la  its 
commission,  *  •  •  are  principals  in  any 
crime  so  committed." 

[4]  Hence,  the  buyer  as  well  as  the  seller 
of  iDtoxicatlng  liquors  is  incapacitated  by 
this  statute  from  creating  the  relation  of 
principal  and  agent  That  relation  cannot 
exist  as  It  regards  the  unlawful  sale  or  other 
111^1  disposition  of  Intoxicating  liquors 
within  the  state  of  Arizona.  It  follows  that 
when  the  fact  la  made  to  appear  that  whlsliy 
is  transferred  by  one  in  possession  of  it  to 
another  person,  with  the  intention  that  such 
cliange  of  possession  by  such  transfer  should 
pass  the  property  ri^t  in  the  whisky,  either 
to  the  person  actually  receiving  the  posses- 
sion of  the  goods  or  to  such  person  for  the 
use  and  benefit  of  an  absent  third  person,  the 
crime  denoun<%d  by  the  act  Is  committed. 
The  absent  third  person  Is  legally  incapac- 
itated from  appointing  another  as  his  agent 
for  any  purposes  connected  with  the  lU^al 
sale  of  Intoxicating  liquors  made  or  to  be 
made  In  Arizona.  Consequently,  the  abs«it 
third  person  cannot  In  law  be  r^reaented  at 
Boch  a  sale  by  another,  and,  If  the  other  per- 
aon  at  the  Illegal  sale  receives  the  actual 
possession  and  transfer  of  the  right  of  prop- 
er^ therein  from  the  so^lled  seller,  and  the 
thing  transferred  Is  received  for  the  use  and 
benefit  of  an  absent  third  party,  the  person 
receiving  the  goods  for  aach  purpose  receives 
them  as  an  assistant  to  tbe  so-called  seller, 
for  blm  and  In  his  place  end  stead,  to  com- 
plete the  crime  by  a  deUvery  of  the  goods, 
for  the  reason  the  property  right  in  goods 
does  not  pass  from  the  seller  to  the  buyer  in 
the  absence  of  a  delivery  or  the  creation  of 
an  (^ligation  on  the  part  of  the  seller  to  de- 
liver, and  the  crime  denoimced  by  the  pro- 
hlUtltm  law  la  not  complete  until  the  liquor, 
<xt  soxne  one  of  the  llanors,  mentioned  In  the 
law  or  Included  within  the  law,  has  actually 
been  delivered  by  one  person  to  another. 

The  evidaice  produced  by  the  accused  does 
not  establish  the  existence  of  the  relation  of 
principal  and  agent  between  the  prosecuting 
wttnesseS  and  the  accused.  It  does  eatabllah 
the  tact  that  the  colored  boy  tnuuftored  his 
property  right  In  a  pint  bottle  of  whisky, 
with  the  poBsesalm  thereof  to  the  accused 
with  the  intuition  that  the  accused  would 


pass  the  same  to  Qie  prosecuting  witnesses 
and  thoreupoD  onn^ete  a  sale  oaC  the  vlilafcy 
by  tbe  colored  boy  to  Um  proaecutlng  wlt- 
nessecL  Tliis  was  what  the  evidence  for  the 
accused  eatabllahed,  and  the  relation  there- 
by created  between  the  ookned  boy  and 
accused  was  that  of  pilnclpalB  In  the  com- 
mission  of  the  offens&  The  accused  was  not 
a  principal  in  the  crime  because  of  the  rela- 
tion created,  but  because  tqr  his  ajct  of  d»- 
livery,  of  the  whisky,  be  thereby  aided  and 
assisted  the  colored  boy  to  complete  an  il- 
legal transfM  of  the  pwpertj  right  in  and 
the  possesslcm  of  the  whisky  to  the  prosecut- 
ing witnesses  as  the  buyer,  and  in  the  ab- 
sence of  such  aid  and  assistance  the  tranafiBr 
could  not  be  made  by  the  seller,  beeause  the 
buyer  was  absent  and  his  id«itity  unknown 
to  the  seller. 

While  the  law  iwescrlbes  no  tmnlshment  fn 
(Mke  who  acquires  the  property  rl^t  in  in- 
toxlcatliig  liquors,  yet  he  cannot  lawfully 
contract  expressly  or  impliedly,  with  another 
to  act  as  his  representative,  at  an  Illegal 
transaction  having  for  its  purpose  the  doing 
of  a  thing  which  when  done  is  a  crime,  and, 
as  a  consequence,  an  absent  person  cannot 
empower  another  person  to  receive  the  fruits 
of  a  crime  In  his  place  and  stead.  If  bucb  Is 
attempted,  the  person  who  actually  attends 
the  illegal  tran8actl<m,  and  partidpates 
therein  to  the  extent  of  actually  receiving 
the  liquor,  the  fruits  of  the  crime,  and  has 
no  interest  in  the  property,  nor  in  the  price 
paid  therefor,  must  be  deemed  as  having  so 
received  Qie  property  for  the  purpose  of  its 
deUvery  to  tbe  absent  so-called  buyer.  So 
considered,  he  Is  not  the  seller — the  person 
selling  the  liquor  to  the  buyer — ^but  he  is  one 
who  aids  the  seller  to  deliver  the  liquor  to 
the  actual  buyer,  and,  as  such  alder  or  as- 
sistant he  Is  a  principal  in  the  transaction, 
because  lie  was  concerned  in  the  commlsslim 
of  the  crime  to  the  extoit  of  Intentltmally 
completing  the  crime  by  delivering  the  fruits 
of  the  crlmfc  The  delivery  of  whisky  to  the 
buyer  is  an  essential  element  ot  the  crime, 
and  the  evidence  given  by  the  accused  In 
this  case  is  conclusive  that  the  accused  per- 
formed the  act  of  delivery,  thereby  furnish- 
ing an  essential  el«nent  ot  the  erime,  wbidi 
would  othM-wlse  have  been  absent  and  no 
crime  committed. 

This  view  of  the  law  has  been  taken  1^ 
the  courts  of  Oklahoma  in  Buchanan  v.  State, 
4  Okl.  Cr.  R.  640,  112  Pac.  82,  36  L.  R.  A. 
(N.  S.)  88,  and  reaffirmed  by  that  court  in 
Lamm  t.  State.  4  OkL  Or.  R.  dll.  lU  Pac. 
1002.  and  in  Hetcalf  t.  Stote,  10  OkL  Or.  R. 
77,  138  Pac.  1130.  me  court  relied  upon  a. 
statute  easentlally  the  same  as  our  paragraph 
27.  supra,  and  upon  Wortham  t.  State,  80 
Hiss.  206.  212,  82  South.  60,  In  arriving  at 
its  con<dusion  Ixt  the  Buchanan  Case,  ^le 
eondusion  reached  had  the  effect  of  over- 
ruUng  prior  decided  cases  of  that  court 
whldi  was  referred  to  In  the  opinion.  The 
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<Wlnioa  In  the  Buchanan  Case  dOKS  with 
.  tile  fcdlowlnK  observation: 

"Bren  if  the  sale  of  the  vhisky  In  this  case 
WB8  not  made  to  York,  bat  was  made  to  the 
defendantt  and  the  defendant  was  simply  acting 
as  the  agent  of  Tork  in  making  such  purchase, 
the  state  can  d«ct  to  treat  the  sale  as  having 
been  made  to  York;  and,  as  the  defoidant  as- 
sisted In  the  delivery  ol  the  vhisky,  he  ihereby 
aided  in  the  commissim  of  the  offense  and  is 
guilty  as  a  principal." 

The  Wortham  Case  relied  upon  In  the  Bu- 
chanan Case  is  more  spedfle.  The  court  said 
in  that  case: 

"In  every  case  there  is  a  seller  as  well  as  a 
buyer,  and  a  deliver?  of  the  whisky  sold  is  an 
essential  and  necessary  act  of  the  seller  to  con- 
stitute criminality.  The  seller  bere,  whoever 
he  was,  took  th'e  hand  of  Wortham  to  make  a 
deUverr  of  the  whisky  to  Thames,  and  Worth- 
am,  wnatever  his  intention  was,  and  however 
his  conbectlon  with  the  matter  arose,  became  a 
participant  with  the  owner  of  the  whisky  in  the 
sale  of  It  to  l^ames.  The  essential  fact  of  de- 
livery was  the  sole  act  of  Wortham.  And  as 
hi  misdemeanorB  all  persons  who  participate  in 
ddng  any  ctf  the  acts  oonstitutins  elements  of 
crime  are,  in  law,  guilty  as  principals,  Worth- 
am  may  not  deny  responsibility  for  his  part  in 
this  transaction.  Wortham  was  not  the  agent 
of  Thames  in  the  purcbaso  of  the  whisky. 
/  There  are  no  agents  in  the  violation  of  law. 
Whatever  acts,  oeing  the  elements  of  crime, 
are  done  b;  any  one,  are  done  by  sncb  one  as 
principal,  and  not  as  agent.  No  one  of  the  par- 
ticipants in  crime  is  guilty  because  of  a  rela- 
tion of  agency  to  any  of  the  other  persons,  but 
each  is  giiilty  because  his  act  is  a  necessary 
part  of  the  whole  crime.  Wortham  was  not 
the  agent  of  Thames,  because  agency  is  not 

Eredicable  of  crime;  but  his  act,  in  respect  to 
Dth  the  seller  and  Thames,  is  that  of  a  prin- 
cipal actor.  In  respect  to  what  was  done  at  the 
instance  of  Thames,  there  is  no  calpability; 
but  in  respect  to  the  delivery  of  the  whisky 
for  the  seUer  to  niames  the  act  was  that  of 
Wortham  as  a  prindpaL'* 

Later  eaeee, .  decided  by  the  same  coort, 
iLET^  reafflnned  the  nme  doctrine  as  late 
as  1806.  .The  doctrine  may  be  reg^irded  as 
settled  in  Hlsstsslp^  Uiat  one  who  aaslBts 
in  an  nnlawfol  sale  of  UqoDr  by  partidpating 
in  the  delirery  ot  the  Uqiior  to  the  aitmA 
imrdiaser  Is  a  partldpant  with  the  sdler  In 
the  crime  as  a  principal  becansa  he  aided 
and  abetted  the  act  of  selling. 

Tike  Stq>renie  Court  of  Oregon,  In  State  t. 
Gear,  72  Or.  BOl,  148  Paa  880.  as  late  as 
September,  1914,  takes  the  same  Tlew  In  a 
case  where  the  sale  was  made  to  a  minor 
throogb  the  assistance  of  a  waits-  In  a  res- 
taurant Tba  waiter  took  the  money  from 
the  minor  and  went  toto  a  nearby  saloon  and 
purchased  beer,  with  the  money  given  to  him 
by  the  minor,  and  xetnmed  and  delivered  the 
beer  to  the  minor  who  drank  It.  The  court, 
after  reviewing  the  fiicts,  quoting  the  statute 
prohibiting  the  sale  of  Uquors  to  minors,  and 
quoting  the  statute  (section  2370,  L.  0.  L.) 
defining  principals  In  crime,  which  is  essen- 
tially the  same  In  effect  ha  our  statute  (para- 
graph 27,  Penal  Oode  1&13)  supra,  says: 

"From  the  standpoint  of  mere  statistics,  It 
mnst  be  admitted  that  the  greater  number  of 
precedents  states  the  rule  to  be  that  the  act  of 
Om  defendant  as  described  above  does  not  ren- 
der him  amenable  to  the  diarge  of  selUng  liquor 


to  a  minor.  Most  of  them,  however,  are  mere 
dicta,  and  almost  without  exception  leave  ont  ot 
view  the  principle  embodied  in  section  2370  al- 
ready quoted.  Taking  that  sectimi  into  ac- 
count, the  cMnmom  sense  «mUcati<Hi  of  it  to 
the  admitted  facts  in  this  mstance  makes  it 
plain  that  tihe  defendant  was  a  criminal  prin- 
cipal in  a  transaction  whereby,  for  a  money 
consideration  paid  by  the  bnyer,  a  minor,  the 
propertv  in  some  intoxicating  liquor  was  trans- 
ferred from  the  seller,  the  saloon  keeper,  to  the 
minor.  In  short,  a  sale  of  intoxicating  liquor 
to  a  minor  took  place,  and  without  the  assistance 
rendered  by  the  defendant  to  the  seller  the  sale 
would  not  have  been  accomplished.  Knowing 
the  full  scope  and  purpose  of  the  trsnsaction, 
the  defendant  did  for  the  seller  an  act  essen- 
tial to  the  comidetion  of  the  sale,  to  wit,  de- 
livery of  the  property  to  the  buyer.  The  ac- 
tion of  the  deiMidBnt  In  the  matter  was  aiding 
and  abettting  the  commission  of  a  crime  in 
every  sense  of  the  word.  He  was  himself  a 
principal  within  the  meaning  of  the  statute, 
and  his  guilt  does  not  depend  upon  that  of  any 
other  person.  His  own  conduct  connects  him 
as  a  principal  actor  in  what  the  law  forbids  as 
a  misdemeanor,  and  be  cannot  rightfully  escape 
on  the  plea  of  agency.  TbB  significations  of 
principal  and  agent  and  accessory  are  tedi- 
nical,  yet  nef^igible,  refinements  In  sudi  a  case 
with  which  our  statute  has  wisely  dispensed" 

The  Wortham  Case  is  et^roved  by  the 
conrt,  and  the  language  quoted  above  is  qnot* 
ed  and  adopted  in  the  (pinion. 

Tha  Supreme  Court  of  Arkansas  takes  the 
same  view  of  the  law  in  Bobo  t.  State.  106 
Ark.  462,  Ifil  8.  W.  1000,  IBS  S.  W.  1104,  and 
in  Wood  T.  State.  U4  Ark.  891. 170  S.  W.  79. 

In  legal  effect  the  same  principle  was  b.v- 
proved  in  Hunter  t.  States  78  Tez.  Or.  B. 
459,  160  S.  W.  164. 

The  force  of  onr  statute  fttaragraph  27. 
Penal  Code  1813)  overcomes  the  weight  of 
all  tile  decided  cases  holding  that  an  absent 
buyer  may  appoint  an  agent  to  act  as  a  mes- 
senger fbr  bim  alone,  and  as  sncb  ddlver  the 
whisky  procured  by  such  ngeat  at  an  illegal 
sale  to  such  absent  buyer,  and  swdi  appolnt- 
mott  will  excuse  the  aguifs  act  in  ctmnection 
with  sadb  deilvetr  f^om  criminal  liability. 
In  this  Jurisdiction,  under  our  laws,  a  per- 
son so  acting  as  messenger  Is  a  principal  by 
reason  of  the  aid  glvea  the  s^Ura  In  consum- 
mating the  crime.  The  courts  that  have  held 
to  the  c<Hitrary,  whatever  their  reasons  fbr 
so  doing,  do  not  convince  me  of  the  right  and 
Justice  of  their  conclusions.  I  regard  the 
reasons  given  by  the  courts  In  the  cases  dted 
above  as  unanswerable.  Their  logic  is  sound, 
and  they  carry  greater  wet^t  than  any  num- 
ber of  cases  holdli^  otherwise.  In  eadi  of 
the  cases  cited  by  me  the  courts  rendering  the 
decision  took  Into  consideration  the  law  mak- 
ing all  participants  in  the  crime  principals, 
and  the  cases  holding  otherwise  did  not  take 
such  law  Into  consideration,  so  far  as  I  have 
observed.  I  do  not  vrish  to  be  understood  as 
criticizing  unjustly  the  great  courts  that 
have  taken  an  oi^Msite  view,  because  such 
of  the  cases  as  I  have  examined  have  been 
decided  upon  a  state  of  facts  materially  dlf- 
teveat  from  the  controlling  facts  In  this  case, 
or  without  taking  Into  consideration  the 
mlndples  ct  law  abolishing  prlncd^Md  and 
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&gent  and  making  all  participants  gnllty  as 
piindpals.  in  a  large  number  of  the  cases 
examined  by  me,  tbe  sale  was  not  essentially 
the  crime  denomiCed,  and  at  tbe  place  tbe  sale 
was  macte,  sacb  as  beyond  tbe  Umlts  of  tbe 
state,  tbe  act  of  sale  was  legal.  In  that  class 
of  cases,  of  course,  a  different  rule  applies. 

I  am  coQTinced  that  tbe  court  committed 
no  error  by  tbe  action  taken  of  wblcdi  appel- 
lant complalna  Tbe  evidence  offered  by 
bim  did  not  set  forth  a  defense,  and  tbe  Jury 
could  not  consider  such  ev^ence  as  consti- 
tuting a  defense. 

I  find  no  reversible  error  In  the  record,  and 
tbsiretote  I  am  of  tbe  opinion  ,  tbe  judgment 
must  be  affirmed. 

FRANKLIN,  a  J.,  and  BOSS,  J.,  concar. 


GOBLET  T.  EHLERS.    (No.  2063S.) 
(Supreme  Court  of  Kanaea.  Feb.  10,  1817.) 

(Svltabua  by  the  Court.) 

1*  Ymdob  and  PnaoHUXB  4»21— Goimuoz 

— Ovras  TO  Selz.. 
A  proposal  to  sell  land,  which  may  be  con- 
rerted  luto  a  contract  of  sale  by  an  acceptance, 
must  be  BO  definite  and  complete  as  to  evince  tbe 
intentioD  of  tbe  parties  to  the  transactioii. 

[EJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  (8  6,  26,  20,  89.] 

2.  Vbnoob  and  Pubobabbb  «s»1(K1)— Oms 

TO  Sell— AOOEPTAMOB. 

Ordinarily  an  offer  to  sell  land,  made  to  a 
particular  person,  can  be  accepted  only  by  the 
one  to  whom  it  was  made. 

{Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  DU-  I  17.] 

3.  VEIVDOB  AITD  PnOHABBB  ^3»16(1)— OnsB 
TO  SBUr-AoOKPTANOE— PaBTT. 

The  following  letter,  written  by  an  owner 
to  another,  la  not  such  an  offer  aa  may  be  con- 
verted into  a  binding  contract  to  sell  and  convey 
land,  through  tbe  acceptance  of  one  not  men- 
tioned in  the  letter:  "I  have  priced  those  lota 
at  $150  end  unless  I  am  a  big  fool  they  are 
cheap  at  that  wonder  if  you  could  sell  Mrs. 
Hinee  tbe  lots  south  of  her.  I  believe  I  have 
about  8  2&-foot  lots;  wonld  take  $400.00  net 
to  me," 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  17.] 

4.  Vehdob  akd  Pubohassb  «=»21— SPBCino 
Pebfobhahcb— Saxjc  oe  Laho. 

Under  the  averments  of  the  petition  of  plain- 
tiff, it  is  held  that  the  contract  attempted  to  be 
made  to  a  third  person  by  one  to  whom  the  let- 
ter was  addressed  is  not  one  which  may  be 
specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  6i  20,  28.  88.] 

Appeal  from  District  Court,  Edwards  Coun- 
ty. 

Actlmt  by  J.  r.  Coilsy  agalogt  If.  F.  mum. 
Demurrer  to  first  cause  of  action  in  petttlfm 
overrnled)  and  deflrairer  to  Mcond  canae  of 
action  in  petition  sustained,  and  defendant 
appeals.  Oremillng  of  demnrrer  to  flrat 
'«an8e  of  action  reversed,  and  decision  saa- 


talnhig  demurrer  to  second  cause  of  action 
affirmed. 

B.  P.  Evans  and  George  Clammer,  both  of 
Manhattan,  lor  appellant  W.  XL  Broadle,  at 
Kinsley,  for  appellee. 

JOHNSTON,  a  J.  This  was  an  action  by 
J.  P.  Corley  against  M.  F.  Ehlers  to  compel 
spedflc  performance  of  what  la  alleged  to  be 
a  contract  for  the  sale  of  real  estate.  The 
case  was  determined  tqion  the  allegations  of 
tbe  i>etltlon,  which  was  in  two  counts. 

It  was  allegeu  in  the  flrat  cause  of  action 
that  the  defendant  autborlzed  Thomas  Darcey 
to  8^  scane  real  estate  which  lie  owned,  by 
wilting  him  thif  following  letter: 

"I  have  priced  those  lots  at  $150  and  unless 
I  am  a  big  fool  they  are  cheap  at  that,  wonder 
if  yon  could  sdl  Bars.  Hlnes  tbe  lots  south  of 
her.  I  beliere  I  hare  about  S  25-foot  lots; 
wonld  take  94(M>X)0  net  to  me." 

It  was  furthM-  alleged  that  plalntiUC  bad  be* 

c<Hne  tbe  husband  of  the  Mrs.  Hlnes  mention- 
ed, that  he  had  accepted  tbe  ofter  and  tender- 
ed the  price,  but  that  defendant  refused  to 
COTivey. 

The  second  cause  ot  action,  after  making 
the  averments  of  the  first  count  a  part  of  the 
second,  alleged  that  plaintiff,  pursuant  to  tbe 
authority  granted  In  the  letter  to  the  agent, 
entered  into  a  written  contract  with  the  latter 
to  purchase  the  land,  but  that  tbe  defendant 
refused  to  convey.  It  was  further  alleged 
that  defendant  never  denied  or  questioned  the 
agent's  authority  to  do  the  acts  mentioned, 
but  gave  other  reasons  tor  not  complying 
with  the  contract.  The  contract  recited  that 
the  agreement  was  between  Thomas  Darc^, 
real  estate  agent  and  J.  F.  Corley,  and  waa 
signed  by  the  agent  thus^  "Thoa.  Darcey  for 
&r.  F.  Ehlers,"  the  defendant's  name  a^ear- 
ing  nowhere  else  upon  the  document  The 
court  overruled  tbe  demurrer  aa  to  the  first 
count,  but' sustained  it  as  to  tbe  second. 

[1-t)  As  to  tbe  flrst  count  of  fhe  petition 
tiie  qneotion  presented  Is  whether  tbe  dettod- 
ant'8  letter  to  Darcey  la  BUdL  a  proposal  to  sdl 
real- estate  as  wonld  become  Undlng  nptm  ac- 
osfrtance  by  the  plaintiff.  To  avoid  tbe  statnta 
of  fhiiids  it  was  neeeesaiy  tbat  tbe  contract 
should  be  In  writing  and  a  proposal  which  may 
be  converted  Into  a  ctrntraet  acceptance 
should  be  definite  and  certain,  so  that  tbe  In- 
tuition of  the  parties  with  respect  to  the 
terms  of  the  contract  may  be  ascertained.  Did 
the  defMdant  write  bis  letter  as  a  step  In  tbe 
formation  of  a  contract  and  did  tbe  ffiqires- 
stons  he  used  evince  an  intention  to  enter  into 
a  contract  relation  wttb  the  idalntUff  Tbe 
court  cannot  Infer  a  contract  where  the  par- 
ties did  not  Intend  to  make  one.  Tbeflcatpart 
ot  the  letter  r^rs  to  real  estate  uM;  Involved 
Id  this  action.  Dtfendant  tbsa  expresses  cu- 
riosity as  to  wbeOier  Darcey  conld  sell  to  Urs. 
Hlnes  the  lots  wbUOi  lie  sontb  of  her.  He  does 
not  expressly  autborlze  him  to  sell  the  lots,  bat 
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wonders  wh^thw  or  not  a  sale  could  be  made 
to  her.  The  longua^  used  Implies  both  cnrl- 
oaitf  and  doubt.  Further,  be  did  not  aK>ear 
to  be  positive  as  to  the  extent  of  his  holdings, 
but  Bald:  "I  beUere  I  have  8  25-foot  lota." 
The  real  estate,  mentioned  in  the  petitlcm  is 
described  by  metes  and  hounds,  and  appeaxs 
not  to  have  been  platted  or  divided  Into  lota. 
Then  he  adds,  "Would  take  f400.00  net  to 
me,"  language  which  Indicates  a  proposal  to 
Darcey  to  procure  a  purchager  for  the  lots 
rather  than  to  have  been  communicated  as  an 
offer  to  sell  and  convey  them  to  Mrs.  Hines. 
There  is  IndeflnltenesB  as  to  the  Identity  of 
the  ground,  but  perhaps  that  could  be  made 
certain  by  the  reference  to  lots  south  of  Mrs. 
Hlnes  whlcSi,  If  the  contract  were  otherwise 
sufficiently  definite  and  complete,  might  be 
int^reted  as  the  lots  south  of  her  property. 
If  the  letter  could  be  Interpreted  as  author- 
ising an  offer  to  sell  the  lots,  it  ai4>ears  to 
have  been  intended  for  Mrs.  Hlnes,  and  not 
for  the  plaintiff,  who  Is  asking  specific  en- 
forcement The  rule  Is  that  if  a  proposal  is 
made  to  a  particular  person,  It  can  be  ac- 
cepted only  by  the  person  to  whom  It  la  mad& 
8dCyc.  1208.  The  fact  that  the  plaintiff  snb- 
flequently  married  Mn.  Hlnes  did  not  give 
him  a  fight  to  make  a  binding  acceptance  of 
an  offer  made  to  her  withoat  the  consent  of 
tSie  one  maklag  ttie  ottet.  We  think  the  writ* 
tog  cannot  be  regarded  as  an  offer  that  could 
be  converted  into  a  binding  contract  by  the 
acceptance  of  the  plaintiff. 

[4]  C(Hnplaint  is  made  of  the  ruling  of  the 
coort  sustaining  the  demurrer  to  the  sectmd 
count  of  tbe  petition.  It  is  obvloas  that  Dar- 
cey  had  no  authority  to  make  a  contract  for 
the  sale  of  the  land.  As  has  been  stated, 
there  is  some  ba^  for  the  contentitsi  that 
fhe  statements  in  the  letter  authorized  Dar- 
cey  to  procure  a  pnrdiaser  for  the  defend- 
ant's lots,  but  even  If  the  auth(»lty  had  been 
more  definite  and  complete,  it  would  not  fol- 
low from  the  use  of  the  word  "self  employed 
In  the  letter  that  he  was  authorized  to  make 
a  binding  contract  of  sale  of  the  real  estate. 
In  Brown  V.  Gilpin,  75  Kan.  ^73,  782,  90  Pac. 
267.  270,  It  was  said: 

"Most  of  the  cases  that  aeem  to  deny  that  pow- 
er to  contract  follows  from  authority  to  sell  In 
fact  go  no  further  than  this:  That  communica- 
tloaa  fr<HD  the  owner  to  a  real  estate  brokw 
with  respect  to  the  sale  of  lands  will  be  re- 
garded as  siving  the  agent  only  the  authority 
oaually  incident. to  his  employment — that  is, 
te'find  a  purchaser — nnless  a.  different  intention 
Is  clearly  shown ;  and  that  no  wider  power  than 
that  is  necessarily  indicated  by  the  use  oC  tbe 
words  *to  Bell'  or  to  make  a  sale'  in  describing 
tiu  purpose  for  which  the  agent's  services  are 
engsge^,  inasmuch  as  in  common  parlance  'to 
sell'  is  often  used  as  meanlBg  to  n^otiata  or 
arrange  for  a  sale  and  a  sale  is  said  to  be  made 
when  its  terms  have  been  orally  agreed  npra." 

There  Is  nothing  here  to  show  an  Intention' 
defendant  to  aTitA<Hrlze  Darcey  to  go  far- 
tber  and  actually  make  a  binding  c<»itract  to 


sell.  The  authorities  collated  in  the  case 
dted  sustain  the  ruling  of  the  trial  court  on 
this  count,  that  Darcey  was  not  vested  with 
authority  to  authorize  him  to  execute  a  con- 
tract of  sale.  The  allegations  In  tbe  petiticm 
do  not  afford  a  basis  for  ratification  of  the  acts 
of  Darcey  or  an  esto[^l  against  the  defend- 
ant. The  averment  that  defendant  had  not 
questioned  the  authority  of  Darcey  seems  to 
be  answered  by  the  contest  of  this  proceeding. 
The  statement  that  another  than  himself  had 
an  Interest  in  the  lots  does  not  set  forth  the 
elements  of  estoppeL  It  Is  not  alleged  that 
plaintiff  entered  Into  the  contract  of  purchase 
relying  on  the  statements  of  the  defendant 
beyond  what  was  contained  In  the  letter,  and 
that  authority  so  far  as  It  went  appears  to 
have  been  within  the  reach  and  knowledge 
of  the  plaintiff. 

The  decision  of  the  court  in  overruling  the 
donurrer  to  the  first  cause  of  action  stated  in 
the  petition  Is  reversed,  and  the  decision  In 
sustaining  the  danurrer  to  the  second  cause 
of  action  is  afBrmeO.  All  tbe  Jnatlces  oon- 
corring. 


HINNEN  ct  aL  V.  ABTZ.    (No.  205M.) 
(Supreme  Court  <^  Kansas.   Jan.  6,  1917.) 
Behearing  Denied  B^.  16^  1917.) 

fSvUdbus  hf  fAe  Court.) 

1.  LlUITATION  or  ACTIOWB  4=»127(1)— AlCSND- 
HIITT  OF  PLKADINQ.' 

No  error  is  committed  in  allowing  a  petition 
in  ejectment  to  be  amended  by  changing  the  de- 
scription of  the  property  sought  to  be  recovered, 
where  no  oontention  la  made  that  the  bar  of  tbe 
stanite  of  limitations  baa  fallen  between  the 
beginning  of  the  aenon  and  tbe  mtMag  of  the 
amoidment. 

[Ed.  Note.--^r  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  {  513;  Dec  Dig.  ^127C1) ; 
Pleading,  Cent  Dig.  |  688.] 

2.  Wuxs  «»56l(l>— CoNsrauonoir— PaoPKB- 

TT  INCX.UDKD. 
Wliere  a  will,  after  disposing  of  the  south- 
west quarter  of  the  sonthwest  quarter  and  the 
nortiiwest  quarter  of  the  northwest  quarter  of 
a  section  of  land  owned  by  the  testator,  in  de- 
vising the  remainder  of  the  section  speaks  of 
each  of  these  tracts  as  "the  40  acres*  already 
so  disposed  of,  although  in  fact  neither  contains 
quite  that  area,  such  r^erence  does  not  justly 
an  Infereuct  that  by  the  first  devise  anything 
was  intended  to  pass  excepting  the  two  quarter 
quarters  described,  as  laid  out  by  the  govern- 
ment surveyors. 

[Bd.  Note.— Fw  other  eases,  see  Wills,  Cent 
Dig.  i  1221;  Dec;  Dig.  4a»Bei(D.] 

3.  Appeal  and  Ebeor  «s»1062<4)— Rkvikw— 
HAawoss  Bbbob. 

The  admission  of  evidence  of  tbe  construc- 
tion of  a  will  by  the  probate  court  held  to  be 
nonprejudicial,  because  the  interpretation  in 
support  of  whid)  it  was  offered  was  correct  as 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  ^£16-4217;  Dea  Dig.  «=9 
1062(4).] 

4.  Evidence  «s»147— Neoativb  Evxdenck. 

Where  the  owner  of  a  tract  of  land  claims 
that  he  and  hi*  grantors  acquired  an  adjc^ing 
sbrip  bs  a  boendaiy  agreement  and  by  advwsa 
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possesBioD,  DO  error  fa  cMumitted  acalnat  him 
in  admitting  in  evidence  the  deeds  through  irbicb 
he  clalmc  and  whfdi  make  no  reference  to  sqcfa 
atrip. 

[Ed.  Note.— For  other  cases,  see  Ertdence, 
Cent.  Dig.  »  435-437;  Dec.  Dig.  «»147.] 

6.  BracncBRT  4b»00(1>— AoinoN»--BTiDnncE. 

In  such  situation  no  vnta  la  committed  by 
admitting  evidence  that  the  property  continued 
to  be  carried  on  the  tax  rous  by  the  original 

descriptions. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent  Dig.  i  264;  Dec.  Dig.  «=>90a)-] 

6.  Affbai.  and  X^ob  •^lOSlCl)— Bitzbw^ 
fTAgMTiinn  Bbbob. 

The  overruling  of  objections  to  testimony  on 
the  ground  of  its  stating  the  mere  conclusions 
of  the  witness  held  not  prejudicial,  where  the 
facts  wwe  fully  developed. 

[Bd.  Note.— For  other  cases,  see  Apiwal  and 
Enor.  Cent.  Dig.  »  4161.  4162,  41B5,  4166; 
Dec.  Dig.  «aBl051(lJ.] 

7.  ADVKBas  PossEBSiON  4=»114(1)  —  BounD- 
ABiEs  •«s>37(5)— Evidence— SumciENcnr. 

The  evidence  held  not  to  show  conclnslvely 
that  the  defendant  had  acqnired  title  by  a 
boundary  agreement  or  adverse  possession. 

(Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fiS  682,  6^;  Dec.  Dig.  «=» 
114(1);  Boundaries,  Cent  Dig.  8S  186-189,  103; 
Dec  Dig.  «»37(5).] 

8.  ADVXBSB  POBSESSIOn  4s>116(l)  —  Instbtjo- 
noH. 

InBtroctiffiDS  requested,  regarding  adverse 
possession,  held  to  have  been  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cwt  Dig.  I  66;  Dec.  Dig.  «=>116(1).] 

9.  ADVIBn  P0S8B88SI0H  «B»116(7)— InSTBtTO* 
TION. 

^e  instraetiona  given  held  not  to  aCord 
ground  of  reversal. 

[Bd,  Note.— For  other  eases,  see  Adverse  Pos- 
saasfam.  Cent.  Dig.  |  66;  Dee.  Dig.  ^116(7).] 

A]H>eal  from  District  Court,  Butler  County. 

Actloa  by  Edwin  L.  Hlnoen  and  another 
against  Noah  Artz.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

T.  A.  Kramer  and  George  J.  Bmaoa,  botb 
of  Eldorado,  for  appellant  H.  W.  Schu- 
macher and  Aikman  &  Atirmgn,  all  of  El- 
dorado, for  appellees. 

.  MASON,  J.  LoQls  L.  HInnen  and  Edwin 
L.  Hitmen  brought  ejectment  against  Noob 
Artz  for  a  strip  of  land  containing  about  two 
acres^  lying  along  the  east  side  of  the  south- 
west quarter  of  the  southwest  quarter  of 
section  18,  in  township  24,  of  range  4  east 
The  plaintiffs  recovered,  and  the  defendant 
appeals. 

[1]  1.  The  original  petition,  filed  May  12, 
1915,  In  describing  the  tract  in  controversy 
by  metes  and  bounds,  gave  as  the  place  of 
beginning  the  northeast  comer  of  the  south- 
east quarter  of  the  southwest  quarter  of 
the  section.  On  June  25, 1915,  th«  plaintiffs 
were  allowed  to  amend  by  substituting  the 
northwest  comer  for  the  northeast,  as  the 
starting  point  Objection  la  made  to  the 
allowance  of  the  amendment  on  the  ground 
that  \t  substantially  (dmnged  the  cause  of 
action,  because  the  amended  petitloQ  claimed 


eh  entirely  different  tract  firom  tliat  orig- 
inally described.  The  change  could  not  have 
[vejndlced  the  defendant  unless  the  bar  of 
the  statute  of  limitations  bad  fallen  after 
the  action  was  begun  and  before  the  amend- 
m^t  was  made.  While  the  defendant  (daim^ 
ed  title  by  adverse  possession,  no  contention 
was  made,  nor  could  any  have  been  justlfled 
under  the  evidence,  that  the  16-year  period 
had  expired  between  May  12  and  June  26, 
1916.  Therefore  no  error  cotild  have  been 
committed  In  allowing  the  amendment  Blair 
V.  Craddock,  87  Kan.  102,  123  Pac.  862. 

[2]  2.  The  whole  of  the  section  above  de- 
scribed was  owned  by  Wartman  F.  Joseph 
at  the  time  of  his  death.  By  his  wUl  he 
left  one  tract  to  several  grandchildren,  un- 
der whom  the  defendant  claims,  another  to 
other  devisees,  and  the  remainder  of  the 
section  to  relatives  through  whom  the  plain- 
tiffs derive  title.  The  defendant  maintains 
that  the  devise  to  his  grantors  included  the 
strip  now  in  dispute,  but,  if  It  did  not,  that 
he  acquired  title  by  a  subsequent  boundary 
agreement,  and,  in  any  event,  that  he  cannot 
be  dispossessed,  because  he  and  his  gran- 
tors have  held  the  land  by  adverse  posses- 
sion for  more  than  15  years.  Tbe  plaintiffs 
deny  the  boundary  agreonent  and  the  ad- 
verse poeaesslott,  and  contend  that  their 
predecessors  In  interest  took  the  property 
under  the  will.  The  two  tracts  which  were 
separately  disposed  of  In  the  will  were  de- 
scribed in  the  clause  by  which  they  were 
devised  as  the  southwest  quarter  of  the 
southwest  quarter  of  section  18  and  the 
northwest  quarter  of  the  northwest  quarter 
of  that  section.  In  the  succeeding  clause 
the  testator  provided  for  the  disposition  of 
the  whole  section,  "less  the  40  acres  herein- 
before willed"  to  the  devisees  under  whom 
the  defendant  claims,  and  "the  40  acres 
willed"  to  the  other  devisees.  The  southwest 
quarter  of  the  southwest  quarter,  according 
to  the  government  survey,  contains  but  36.- 
72  acres.  The  defendant  maintains  that, 
when  read  as  a  whole,  the  portions  of  thB 
will  already  referred  to  show  a  pori>ose  to 
give  his  .grantors,  not  simply  the  tract  des- 
ignated by  the  survey  as  the  southwest  quar- 
ter of  the  southwest  quarter,  but  40  acres 
of  land.  The  exact  language  of  the  will, 
so  far  as  it  throws  light  upon  this  matter* 
Is  as  follows: 

"To  my  granddiildren  that  are  the  children  ot 
my  son,  William  I.  Joseph,  living  at  tbe  time 
of  my  death,  the  southwest  quarter  of  the  south- 
west quarter  of  section  1$,  township  24,  south 
of  range  4,  east  in  Butler  county,  Kansas,  in 
fee  simiide,  share  and  lAare  alike,  to  be  sold  and 
thejproceeds  of  said  sale  thus  equally  divided. 

"To  my  rrandcbildren  that  are  tbe  children 
of  my  son  Moses  N.  Jos^^,  living  at  the  time 
of  my  death,  and  Ella  Garrison  their  half-sister, 
if  she  be  living  at  the  time  of  my  death,  the 
northwest  quarter  ot  the  northwest  quarter  of 
section  18,  township  24  south  of  raue  4  east 
in  Butler  county,  Kansas,  to  be  sold  and  the 
proceeds  of  said  sale  to  be  divided  equally  be- 
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tw««ti  aaid  granddiilden.  To  my  son,  Jtmei 
Joseph  and  lais  wi£e,  Nancy  Joseph,  my  grand- 
son W.  W.  Kemper  and  bla  wife  Laura  Kemper, 
all  of  section  18,  in  township  24,  south,  range 
4  eaflt  in  Butler  county,  Kansas,  less  the  40 
acres  hereinbefore  willed  to  the  children  of 
\mUam  I.  Jose^  and  the  40  acres  willed  to 
the  cbildrw  of  Moses  N.  Joseph  and  to  Ella 
Oarriscm.  Said  part  of  section  18  in  township 
24  Boath  range  4  east  in  Butler  county,  Kan- 
sas, ctmsieting  of  about  5G0  seres,  to  be  divided 
into  two  parts  equal  in  value  and  Including 
the  improTements,  one  of  said  parts  I  hereby 
bequeath  to  my  son  James  Joseph  and  his  wife, 
Nancy  Joseph,  and  the  other  to  W.  W.  Kemper 
and  bis  wife,  Laura  Kooper." 

We  think  it  clear  that  by  the  flrat  and  sec- 
ond clauses  of  the  part  of  the  will  quoted 
the  testator  Intended  to  dispose  of  the  80utb<- 
west  quarter  of  the  southwest  quarter  and 
the  northwest  quarter  of  the  northwest  quar- 
ter of  the  section  as  those  tracts  were  laid 
out  by  the  government  surveyors,  irrea pec- 
tire  of  their  precise  acreage.  The  subse- 
quent reference  to  each  of  the  two  tracts  al- 
ready disposed  of  as  "the  40  acres"  does  not 
suggest  a  purpose  to  qualify  the  description 
prerlOQSly  employed,  but  indicates  that  the 
testator  diose  the  quoted  words  as  a  con- 
venient and  readily  understood  phrase  by 
which  to  designate  the  legal  subdivlsl<ms 
which  had  already  been  accurately  describ- 
ed. A  conveyance  of  land  by  the  usual  sub- 
divisions of  sections  Is  presumed  to  refer 
to  the  public  surveys  of  the  United  States. 
Prentiss  v.  Brewer,  17  Wis.  636,  86  Am.  Dec. 
730.  Here  there  is  nothing  to  overcome  the 
presumption.  A  supposition  that  when  th^e 
testator  wrote  "the  southwest  quarter  of  the 
southwest  quarter**  of  section  18  he  had  In 
mind  a  mathematical  one-fourth  of  the  quar- 
ter section,  If  It  were  oth'erwise  tenable, 
would  not  relieve  any  supposed  inconsistency, 
for  such  a  fraction  would  not  contain  40 
acres.  Tb^efore  the  grantors  of  the  plain- 
tiffs received  under  the  will  all  the  section 
excejffttDg  the  two  quarter  quarters,  and 
thereby  acquired  title  to  the  tract  In  contro- 
varsy.  The  deeorlptlon  of  the  remainder  trf 
the  section  as  containing  "about"  S60  acres 
does  not  militate  against  this  construction. 
The  testator  doubtless  bad  in  mind  that  an 
indlnary  section  of  land,  less  two  ordinary 
"40^8,**  wonld  contain  approximately  that 
acreage.  The 'actual  area  of  the  section, 
lees  the  two  quarter  quarters,  was  S54.88 
acres,  according  to  the  government  survey. 
The  omission  to  use  the  word  "about"  in 
referring  to  each  of  the  tracts  previously  dis- 
posed of  as  "the  40  acres"  Is  readily  account- 
ed for.  Tbe  testator  was  not  attempting  to 
give  a  predise  description.  That  bad  al- 
ready bem  done.  He  was  merely  using  a 
general  phrase  that  indicated  with  abundant 
clearness  the  tracts  he  referred  to. 

[3]  3.  The  defmdant  complaius  of  the  ad- 
mlsrion  In  wHeaoe  of  the  record  of  pro- 
ceedings In  tb&  pn^te  court  by  which  the 
executors  sought  a  construction  of  the  will. 
Assuming  that  the  evidence  was  Incompe- 
tent, It  was  not  imJudtclaL  It  is  said  that 


the  Jury  was  given  to  understand  that  the 
probate  court  had  decided  that  the  will  gave 
the  strip  In  controversy  to  the  grantors  of 
the  plaintiffs,  whereas  that  court  had  no  Ju- 
risdiction to  make  such  a  decision,  had  not 
in  fact  made  it,  and  could  not.  In  any  event, 
have  bound  the  defendant  by  it.  As  we 
hold  that  tbe  construction  of  tbe  wlU  adopted 
by  the  plaintiffs  Is  correct  as  a  matter  of 
law,  tbe  admission  of  Inconqwtent  evidence 
in  8upp(H:t  of  that  view  could  not  constitute 
material  error. 

[41  4.  The  defendant  alsto  complains  ol  tbe 
admission  In  evidence  of  tbe  record  of  the 
deeds  under  which  he  derived  title,  and 
which  described  tbe  land  conveyed  as  the 
southwest  quarter  of  tbe  southwest  quarter 
of  sectltm  18.  He  contends  that  the  fact 
that  the  deeds  described  only  this  tract  mlgUt 
have  been  r^rded  by  tbe  Jury  as  an  argu- 
ment against  his  claim  to  have  acquired  ti- 
tle by  a  botmdary  agreement  and  by  advise 
possession,  whereas  It  bad  no  Intimate 
tendency  in  that  direction,  because  one  who 
has  extended  Us  boundaries  by  agreemoit 
or  adverse  possession  customarily  transfers 
his  title  to  the  land,  including  the  accession 
thereto,  by  a  deed  describing  <Hily  tbe  tract 
to  which  be  has  a  paper  title.  Granting  tb'e 
existence  of  such  a  custom,  we  think  It  was 
pr<H>er  that  tbe  facts  concerning  the  chain 
of  title  should  all  be  shown.'  If  the  deeds 
had  undertaken  to  convey  the  added  strip,  it 
would  have  been  a  circumstance  tending  to 
support  tbe  theory  of  a  continuous  claim  of 
title.  The  negative  evidence  afforded  by  the 
omission  of  the  deeds  to  refer  to  the  strip 
was  not  conclusive  against  the  defendant, 
but  was  proper  to  be  considered  In  connec- 
tion with  other  circumstances  In  determin- 
ing the  Issues,  and  the  court  so  Instructed 
the  Jury.  2  C.  J.  177 ;  1  Ency.  of  Ev.  679; 
Ency.  of  Ev.  1915  8upp.  131. 

[I]  S.  A  similar  questlw  Is  raised  by  an 
objection  to  evidence  that  the  property 
claimed  by  the  defendant  was  carried  on  the 
tax  rolls  as  tbe  southwest  quarter  of  the 
southwest  quarter  of  the  section,  containing 
37  acres,  and  that  that  claimed  by  the  plain- 
tiffs was  carried  as  the  ordinary  legal  sub* 
divisions,  containing  560  acres.  It  Is  argued 
that  tbe  owners  of  the  land  are  not  respon- 
sible for  the  descriptions  appearing  on  the 
tax  rolls.  They,  of  course,  are  not  conclud- 
ed by  them,  but  the  circumstance  that  one 
who  dalms  an  accession  by  a  boundary 
agreement  and  by  adverse  possession  suflera 
the  taxes  thereon  to  be  charged  to  bis  neigh- 
bor Is  not  wholly  without  bearing  upon  the 
extent  of  his  claims.  See  2  a  J.  271,  273, 
275. 

[tl  6.  Various  objections  are  nrged  to  por- 
tions of  the  testimony  as  giving  conclusUms 
of  the  witnesses.  Some  of  tbe  questions 
and  answers  were,  perhaps,  technically  ob- 
jectionable on  that  ground.  But  upon  tbe 
whole  inquiry  the  facts  were  devel(^ped  with 
such  fullness  that  no  prejudice  could  have 
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resulted,  busnrance  Office  t,  Woolenmlll  Oo., 
72  Kan.  41,  82  Pac.  613. 

[7]  7.  It  is  contended  that  a  demnrrer  to 
the  plalntlfF's  evidence  should  have  been 
sustained  on  the  theory  that  It  showed  that' 
a  boundary  line  In  accordance  with  the  de- 
fendant's claim  had  been,  established  by 
agreement  and  acqulescmce,  and  that  ad- 
verse  possession  had  been  maintained  for 
more  than  15  years.  The  plabitUTB'  wltnee»- 
es  testified  that  in  1893  or  1896  a  fence  had 
been  built  by  one  of  the  plaintiffs'  grantorB 
along  that  Une  now  claimed  as  the  botindary 
by  the  defendant;  that  one  of  the  defend- 
ant's srantore  afterwards  paid  half  Its  cost; 
that  the  bnllder  placed  it  on  the  line  as  near 
as  he  knew  Its  location;  that  It  remained 
19  its  original  position  until  1916;  and  that 
the  true  Une  was  located  by  a  survey  in  1912. 
Their  testimony  did  not  conclusively  prove, 
even  If  It  had  any  tendency  to  show,  that 
there  was  an  agreement  tiiat  the  fence  should 
constitute  the  boundary  between  the  two 
tracts,  or  that  either  party  regarded  It  as 
tndlcattng  th«  dividing  line  unless  it  actual- 
ly coincided  with  that  between  the  southwest 
quarter  and  the  southeast  quarter  ct  the 
quarter  sectlcm.  The  demurrer  to  the  evi- 
dence was  therefore  properly  overruled. 

The  contention  Is  also  made  that  a  motion 
for  a  peremptory  instruction  for  the  defend- 
ant should  have  been  sustained  on  the  same 
grounds.  Witnesses  for  the  defendant  tes- 
tified to  an  agreement  concerning  the  bound- 
ary, and  to  facts  the  existence  of  which 
would  probably  have  ccmstltuted  adverse  pos- 
sesaioB.  But  the  jury  were  not  bound  to 
find  In  accordance  with  this  testimony.  The 
defendant  Insists  that  in  virtue  of  the  ref- 
erence in  the  will  to  the  40  acres  devised 
to  his  grantors,  he  and  they  from  the  first 
claimed  to  own  beyond  the  east  line  of  the 
southwest  quarter  of  the  southwest  quarter, 
and  occupied  the  land  in  dispute  under  that 
claim.  But  the  evidence  does  not  conclnstve- 
ly  establish  this.  Of  course  a  possession 
held  up  to  the  fence  in  the  belief  that  It 
followed  the  surveyor's  line  would  not  be  ad- 
verse (Winters  v.  Bloom,  96  Kan.  443,  151 
Pec.  1109;  4  B..  G.  K  128),  nor  would  ac- 
quiescence in  Its  maintenance  on  that  sup- 
position create  an  estoi^el.   4  R.  G.  U  130. 

[B]  8.  Complaint  is  made  of  the  refusal  of 
an  instruction  to  the  effect  that  the  def^d- 
ant  was  entitled  to  a  verdict  if  he  and  his 
grantors  had  been  In  possession  of  the  tract 
In  controversy  for  15  years  prior  to  the  be- 
ginning of  the  action,  claiming  the  right  to 
own  it  The  Instruction  was  defective  in  fail- 
ing to  ommerate  the  other  elements  neces- 
sary to  make  the  holding  adverse,  such  as 
openness,  notoriety,  and  hostility.  The  court 
refused  to  give  a  requested  instruction  to  the 
effect  that  one  In  the  possession  of  real  es- 
tate and  using  it  as  his  own  and  keeping 


the  rents  and  profits  Is  presumed  to  claim 
it  as  his  own  unless  It  Is  shown'  that  he  is 
holding  it  as  a  tenant  or  under  authority 
of  some  one  else  or  In  some  other  way  than 
as  owner.  The  instruction  was  not  adapted 
to  aid  the  jury  In  the  solution  of  the  ques- 
tions submitted  to  them. 

[9]  9.  An  instruction  was  given  to  the 
effect  that  If  the  fence  referred  to  was  built 
by  one  of  the  owners  of  the  southeast  quar- 
ter of  the  southwest  quarter  for  his  own 
personal  use,  not  intending  that  it  was  to  be 
a  line  fence,' the  possession  of  the  tract  in 
controversy  by  the  owners  of  the  southwest 
quarter  would  not  be  adverse  without  their 
having  made  known  to  the  owners  of  the 
southeast  quarter  "their  intention  of  holding 
said  land  to  the  boundary  of  said  fence,  and 
that  their  possession  thereto  was  open,  no* 
torious,  peaceable,  and  adverse  to  said  own- 
ers." It  is  argued  that  this  Is  In  confii(i; 
with  the  rule  thus  stated  in  Petersm  t. 
HolUs,  90  Kan.  066,  186  Pac.  268,  Ann.  Gas. 
1916B,  725: 

"Where  a  landowner  holds  up  to  a  fence,  with 
the  purpose. of  clainung  it  as  his  boundary  ir- 
respective of  whether  or  not  it  corre8|KHidB  with 
the  true  line,  and  does  nothing  inconsistent  with 
this  intention,  his  occupancy  is  adverse,  even 
although  the  adjoining  owner  supposes  he  in- 
tends to  claim  only  what  he  origiually  owned." 
SyL  par.  2. 

We  do  not  regard  the  Instruction  as  far>- 
nishlng  ground  tor  reversal.  Its  fair  Inter- 
pretation seems  to  be,  not  that  the  defend- 
ant. In  order  to  avail  himself  of  the  statute 
of  limitations,  was  required  to  show  that  ac- 
tual knowledge  was  brought  to  the  plaintiffs 
(or  their  grantors)  of  bis  claim  (or  that  of  his 
grantors)  of  ownership  up  to  the  f«ice,  but 
that  the  occupancy  of  the  dlq»uted  tract  must 
have  been  of  such  i^aracter  as  to  import  no- 
tice of  such  claim.  This  seems  to  follow 
from  a  prior  instruction,  which  was  ^ven  in 
these  words: 

"In  order  to  show  that  the  defendant  and 
those  from  whom  he  purchased  the  real  estate 
have  claimed  to  be  the  owner  of  the  real  estate 
and  have  claimed  a  right  to  It,  it  is  not  necesaary 
to  show  that  tbey  in  express  words  said  to  any 
one  that  tbey  daimed  the  real  estate,  or  that 
it  was  theirs,  tnit  If  they  were  in  possession  of 
the  real  estate  and  farmed  it  and  kept  and  re- 
tained the  crops  and  rents  from  it  and  treated 
it  as  their  own  without  pa.yipg  rents  to  any 
one  else,  or  without  recognizmg  or  admitting 
any  one  else  had  any  rights  in  and  to  said 
land,  it  is  sufficient  to  show  an  intention  on  their 
part  to  claim  the  real  estate  as  their  own." 

Complaint  la  made  of  various  instructions 
regarding  the  effect  of  ihe  will.  As  we  have 
concluded  that  as  a  matter  of  law  the  will 
gave  the  defendant's  grantors  title  to  only 
the  legal  subdivision  known  as  the  southwest 
quarter  of  the  southwest  quarter,  it  is  unnec- 
essary to  discuss  any  rulings  relating  to  that 
loatter. 

The  Judgment  is  affirmed.  AU  the  Joj^oes 
concurring. 
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STATB  T.  THORNHIIiL.    (No.  20815.) 
(Supreme  Court  of  Kansas.    Feb.  10,  1917.) 

(ByOaJnu  by  ihe  OomL) 

1.  OunkAL  Law  «»400W.  SMfD—Ownamt 
Adutnistebiko  Oath  —  JnnxoK  of  tjhk 
Peace— Vbnok. 

In  a  criminal  prosecution  for  perjury,  the 
Justice  before  whom  the  alleaed  false  testimonj 
was  gtven  may  testify  to  Us  offidal  capacity 
without  produSng  a  reeoid  of  Us  electi<m  and 
qualification.  Evidence  of  his  residence  and 
official  character  together  with  proof  that  the 
testimony  was  given  in  a  proceemng  b^ore  him 
is  8uffi<d^t  proof  of  the  venue. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  CJent  Dig.  if  87»-886,  1277.] 

2.  pjEBJtmT  «=90(1)— Ofeiokr  ADiainsnsinG 
Oath— Db  Facto  Jubtioe  of  the  Peace. 

A  de  facto  title  to  the  office  of  justice  of 
the  peace  is  sufficient  to  authorize  the  adminia- 
tration  of  tiie  oath  upon  which  perjury  is  as- 
signed. 

[Ed.  Notew^For  other  eaaes»  see  FeijuiTt  Cent 
Dig.  H  27,  28.] 

8.  PiBJUBT  «=»32(5)— Oath— Form. 

In  a  proBCcution  for  perjury,  it  is  not  neceo- 
sary  to  prove  that  defendant  held  up  his  right 
hand  when  be  was  sworn  8S*«  wltnos;  the 

groof  showing  that  tbe  justice  administered  to 
im  an  oath  in  the  statutory  form. 
[Ed.  Note.— For  other  case^  see  Perjury,  Cent 
Dig.  S  112.1 

Appeal  from  DIstricfc  Oourt,  Cbautaiiqua 
County. 

J.  O.  Thomhill  was  convicted  of  perjury, 
and  he  ai^^eals.  Affirmed. 

Brooks  &  Buckles,  of  Sedan,  for  appellant 
B.  M.  Brewster,  Atty.  0^.,  and  Garl  Acker- 
man,  of  Sedan,  for  the  State. 

PORTER,  J.  The  defendant  was  charged 
with  giving  false  testimony  at  a  preliminary 
examination.  He  was  convicted  of  jwrjury 
and  appeals. 

[1]  1.  The  examining  magistrate  was  a 
witness,  and  testlfled  that  he  was  a  Justice  of 
the  peace  of  Sedan  township.  In  Chautauqua 
county,  and  had  held  the  office  contlnnously 
for  15  years.  It  is  urged  that  this  was  not 
the  best  ovldence,  and  that  the  record  shotild 
bare  been  produced  Ediowing  that  he  waa 
duly  elected  and  quaUfled.  The  contoition 
Is  quite  technical.  Every  day  In  oar  courts 
state,  county,  city,  and  township  officers  are 
permitted  to  testify  to  their  official  capacity 
without  producing  the  record  of  their  eleo- 
tl<ni  or  appointment.  Ordinarily,  when  the 
official  comes  from  a  foreign  Jnrtsdlction,  he 
is  required  to  produce  some  certificate  show- 
ing his  official  capacity.   24  Oyc.  415. 

t2)  2.  Besides,  the  jtistice  was  at  least  a 
de  facto  officer,  and  a  de  &cto  title  baa  been 
held  guffld«it  to  authorise  Hie  administra- 
tlen  of  tbm  oath  upon  wtddi  tbe  perjury  Is 
UMdgned.  State  t.  WllliamB,  61  Kin.  789^  ao 
Pa&  1090  ;  80  Gy&  1410. 

[S]  8.  Evidence  of  the  examining  magis- 
trate as  to  his  residence,  his  official  charac- 
ter, and  tiiat  the  falsb  te^imoiiy  was  given 


in  a  proceedlnc  befoA  blm  was  sufficient 

proof  of  tbe  venue.  It  was  not  necessary  to 
prove  that  def^dant  held  up  his  right  lund 
when  he  took  the  oath.  The  Justice  testlfled 
to  tbe  form  of  tbe  oath  administered,  which 
in  substance  follows  the  language  of  die  stat* 
nte.  Code  Oir.  Proa  |  846  (Gen.  St  1009,  f 
5940). 

We  are  unable  to  discover  anytblng  sub- 
stantial in  tbe  claims  of  error,  and  the  jadff* 
ment  is  affirmed.  All  tbe  Justices  cioor 
currlng. 


ORETHON  et  al.  v.  BOARD  OF  EDUCA- 
TION OF  CITY  OF  PARSONS. 
(No.  21049.) 
(Suprune  Court  oi  Kansas  Feb.  10.  tBll.) 

fBvUahut  hy  the  Court.} 

1.  Mandauus  «=9l6S(3)  —  Against  ScHdoL 
Board— TsscES, 

Where  a  writ  of  mandamus  is  asked  to  c<Hn- 
pel  a  board  of  education  to  allow  graduates  of 
a  ^parochial  school  to  enter  the  city  high  sdiocd 
without  an  examination  and  the  whole  con- 
troversy is  over  the  existence  of  their  right  in 
that  regard,  the  time  Bet  for  tbe  examination, 
and  detailed  zegolatfims  regarding  it,  are  not 
materiaL 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  t  373.] 

2.  Schools  and  School  Distbiots  «=»154— 

BOABD  OF  EnUOAnON— BXAWNATION. 
A  board  of  edueatiODt  under  the  power 
granted  it  to  make  rules  for  the  government  of 
city  schools,  may  require  the  graduates  of  pa- 
rochial schools  to  pass  an  examination  for  ad- 
mission to  the  high  school,  while  admitting 
graduates  of  public  scfaoole  without  aucb  an  ex- 
amination. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  88  SM,  327.] 

3.  Schools  and  School  Distbiots  ^=3154— 

GBADtTATBS  OF  PaBOCHIAL  SCHOOL  —  AD- 
MISSION TO  High  School. 
Where  such  a  rule  exists,  graduates  of  a 
parochial  school  cannot  obtain  a  right  to  be  ad- 
mitted to  the  high  8choo!  without  an  examina- 
tion, by  establishing  to  the  satlsftctlon  of  a 
court  that  their  school  affords  training  equal 
to  tlmt      the  public  scbools. 

[Ed  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  326,  327.] 

4.  Schools  and  School  Distbicts  «=»164  — 
Obaduateb  of  Pabocbial  BcraooLs  —  As- 
mssioN  TO  HiQH  School. 

Where,  in  an  action  broui^t  to  require  a 
board  of  education  to  admit  to  the  city  high 
school  without  examination  graduates  of  a  pa- 
rochial school,  the  board  admits  tbat  snch  ap- 
idicants  have  studied  tbe  same  text-books  and 
been  given  the  same  tests  and  examinati<ms 
in  the  same  manner  and  to  the  same  extent  as 
the  graduates  of  the  public  schools,  who  are 
received  without  exammation,  sudi  admissions 
justify  au  order,  allowing  sudi  api^cants  to 
enter  the  hi^  school  without  further  exaoiinB- 
tion. 

[Ed.  Note.— SVir  other  cases,  see  Schools  and 
Sdioot  Districts,  Gent  Dig.  ff  S20,  327.] 

5.  Schools  and  School  Distbicts  9=»164  -> 
Gbaduatbs  of  Faboghial  SoBooia— Biqbt 

.  TO  Enteb  Hioh  Scnooir— Statutb. 

The  cmtroversy  referred  to  is,  not  affected 
by  a  statute  authorizing  the  graduates  of  cer- 
tain' public  schools,  upon  passing  an  examina- 


«E»For  otlter  esMS  see  same  topic  and  KBT-NUUBBK  In  all  Ksr-Nombered  Dlsesta  and  IndsxM 
168P.-10 


Digitized  by  Google 


146 


168  PAOIFIC 


BBPOBTEB 


(KniL 


tiOD  therein  provided  for,  to  recelTe  dIpl<Hnas 
admitting  them  to  any  high  school  in  the  state. 

IBd.  Note.— For  other  cases,  see  Sdiools  nod 
Sdiool  Districts,  Cent  Dig.  ff  326,  827.] 

Original  mandamus  by  Patrick  Creybon 
and  others,  against  the  Board  of  Education  of 
the  CAty  of  Parsons.  Judgment  for  plaintiffs. 

John  Madden  and  O.  E.  Cooper,  both  of 
Parsons,  for  plaintiffs.  B.  L.  Burton  and  W. 
D.  Atkinson,  both  oi  Parsons,  for  defendant 

MASON,  J.  The  parents  of  several  chll- 
drm  who  had  successfully  completed  the 
work  in  the  eighth  grade  .  of  a  parochial 
school  in  Parsons  applied  for  their  admission 
to  the  city  high  school.  The  board  of  educa- 
tton  refused  to  admit  them  without  their 
taking  an  oamlnation  in  accordance  with 
its  rules.  The  parents  obtained  from  this 
court  an  altenifttiTe  writ  of  mandamus,  re- 
quiring sudi  action,  unless  reason  to  the  con- 
trary dunild  be  shown.  The  board  filed  an 
anawor,  in  wbidi  a  part  of  tlie  allegatiinis  <tf 
Uie  writ  are  admitted.  Ttie  plaintiffs  ask 
for  a  Judgment  upon  ttwBe  admissions,  and 
the  case  has  been  heard  and  submitted  upon 
that  motion. 

[1  ]  1.  The  rule  and  practice  of  the  board 
is  to  admit  to  the  high  sdiool,  without  exam- 
ination, applicants  having  a  county  superin* 
tend^'s  diploma  or  a  oertlflcq^te  of  gradu- 
ation from  the  eighth  grade  of  the  Parsoos 
city  BClroolq,  "or  any  other  public  school  of 
equal  rank"  and  to  require  enminatlons  of 
all  other  i^licants.  In  August,  1918,  no- 
tice was  given  by  puUlcaticm  in  local  news- 
papers that  opportunity  £or  sudi  an  esam- 
inatlm  would  be' given  on  September  6th, 
and  that  applicants  were  required  to  furnish 
certain  information  by  August  28th.  In  the 
course  of  the  idalntlffs*  argument  aoma  exit- 
Idsm  is  made  of  these  details,  but  no  qnestlm 
of  their  reastmaUeness  Is  Involved  In  this 
proceeding.  It  does  not  appear  that  any  es- 
pecial Inconvenience  would  have  resulted 
thn^iom,  If  the  applicants  had  bera  willing 
to  submit  to  any  examination  at  alL  But, 
however  that  may  I>e,  the  court  is  not  asked 
to  require  that  the  applicants  be  given  an 
(Htportunlty  to  be  examined  at  another  time 
or  under  other  conditions,  but  to  order  their 
admission  without  that  preliminary,  and  the 
manifest  purpose  of  the  action  is  to  test  their 
right  in  tliat  regard. 

[2]  2.  The  principal  contention  of  the 
plaintiffs  is  that  the  board  has  no  power  to 
make  or  enforce  a  rule  which,  while  allow- 
ing the  graduates  of  the  dty  schools,  or  other 
public  schools  of  equal  rank,  to  enter  the  high 
school  at  once,  denies  admission  to  the  grad- 
uates of  parochial  and  other  private  schools 
of  whatever  rank,  until  they  have  passed  an 
examination,  th»eby  arbitrarily  discriminat- 
ing against  the  pupils  of  the  private  schools, 
and  denying  to  them  and  to  their  parents  tlie 
equal  protection  of  the  law.  We  cannot  re- 
gard the  contention  as  well  founded.  That 


children  of  suitable  age  are  entitled  to  at- 
tend the  public  schools  at  the  place  of  their 
residence  Is  not  doubted,  but  the  department 
to  which  they  are  to  be  aligned  Is  a  matter 
to  be  determined  under  appropriate  regula- 
tions adopted  by  the  governing  body.  The 
board  of  education  Is  charged  with  the  duty 
of  making  rules  for  the  Bovemment  of  .  the 
dty  schools.  Qen.  Stat  191S,  |  9108.  It  Is 
proper,  if  not  atsolutely  necessary,  that 
some  provision  should  be  made  for  determin- 
ing whether  an  applicant  who  pres^nte  him- 
self for  admission  to  a  particular  department 
has  had  the  preliminary  training  to  justify 
his  assignment  thereto.  Two  obvious  meth- 
ods for  accomplishing  this  result  present 
themselves.  One  Is  to  test  the  prospective 
pupil's  actual  qualifications  by  an  examina- 
tion; the  other  Is  to  act  upon  the  presump- 
tion In  Ills  favor  arising  fran  the  character 
of  the  sdiools  be  has  attended.  There  Is 
room  for  the  exercise  of  indlvldaal  Judgment 
as  to  the  manner  and  extent  to  ^t^di  the 
latter  method  should  be  implied,  niere  Is  a 
fair  basis  for  the  dasslflcaUcai  of  sdiools  in 
this  respect  and  making  a  certificate  of  grad- 
uation from  schools  of  one  class  a  substltid» 
for  an  examination  of  a  paj^il,  while  deny- 
ing that  ^Eect  to  such  a  certificate  trom 
sdiools  of  another  class.  Tot  instancy  if 
the  board  bad  sen  fit  to  dispeiMe  with  an  ex- 
amination in  the  case  of  graduates  of  sdiools 
in  the  dty,  while  requiring  It  (tftbegcadnates 
of  outside  schotfls  of  a  similar  Und,  a  Just 
basis  for  the  distinction  could  be  found  in 
the  fact  that  the  board  could  more  conven- 
iently determine  the  quality  of  wwrk  dome 
by  a  school  that  was  near  at  hand  than  1^ 
me  at  a  dlstancew  And  sodi  a  dlstlActlon 
mlg^t  reasonably  be  mtuOB  between  the  pnldlc 
schodfl  of  the  dty  and  other  schools  located 
therein,  because  the  board  of  education,  hav* 
Ing  full  omtrol  of  the  managemoit  of  the 
public  sdioola,  would  necessarily  be  fully  ad- 
vised of  the  character  of  work  tliey  were  do- 
ing, so  that  further  examination  of  their 
graduates  would  be  superSuous.  The  same 
character  of  difference,  though  of  less  de- 
gree, exists  between  public  and  private 
schools,  In  whatever  part  of  the  state  they 
may  be  situated.  Wliile  the  board  of  educa- 
tion of  Parsons  has  no  control  over  public 
schools  outside  ct  the  dty,  its  schools  are 
a  part  of  the  same  general  system,  all  por- 
tions of  which  are  subject  to  offldal  visltatltn 
and  regulatlan.  The  board  has  means  for 
investigating  and  determining  the  evidential 
value  of  a  certificate  of  graduation  from  a 
public  school  anywhere  in  Kansas,  that  are 
not  available  with  respect  to  any  school  not 
under  public  management  The  courses  of 
study,  the  general  methods  pursued,  the  es- 
tablishment of  standards,  are  subject  to  le- 
gal regulation.  How  far  in  a  particular  in- 
stance they  are  conformed  to  may  always 
be  determined  by  investigation  conducted  as 
a  matter  (tf  right   However  effldent  a  mi- 
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rate  school  m»y  actaftlly  1)6,  tbe  board  does 
DOt  have,  and  cannot  have,  the  same  facil- 
ities for  satisfying  ItseU  od  the  point.  Any 
opportnnlty  afforded  It  for  InTestlgatlng  tbe 
question  would  depend  upon  courtesy  and 
not  upon  law;  would  be  a  prlvUega  and  not 
a  right.  And  while  it  might  well  arall  Itself 
of  such  an  opportunity  and  treat  the  diploma 
of  such  a  school  as  a  substitute  for  an  ex- 
amination if  in  Its  Judgment  the  Information 
acquired  Justified  that  course,  a  court  can- 
not control  Its  action  In  that  regard. 

Reported  cases  which  are  cited  seem  to  have 
but  little  direct  bearing  upon  the  question 
lost  considered.  For  Ulostratton,  our  at- 
trition Is  called  to  two  decisions,  seemingly 
to  the  effect  that  a  rule  la  unreasonable  whl(A 
prescribes  the  branches  a  pupil  In  a  public 
school  shall  study.  School  Dlat.  Noi  18  Gar- 
vin Co.  r.  Thompson  et  al.,  24  OkL  1, 103  Pac. 
578,  24  I*  R.  A.  (N.  S.)  221,  138  Am.  St.  Eep. 
861;  Trustees  of  Schools  t.  People,  87  111. 
303,  20  Am.  Rep.  S6.  It  is  doubtless  compe- 
tent for  the  Legislature  to  authorize  those  In 
the  control  of  the  public  schools  to  r^nlate 
that  matter,  and  whether  it  has  done  so 
would  seem  to  be  a  question  of  statutory  con- 
struction. In  any  event  a  solution  of  that 
problem  would  throw  little  light  upon  that 
now  nnder  dlBCiuBl<m. 

[S]  3.  The  purpose  oi  the  examination  of 
an  applicant  for  admission  to  the  bl^  school 
Is  to  determine  irtiether  he  has  received  soffl- 
ctent  preparatory  training  to  warrant  accept- 
ing him.  But  he  caimot  dispense  with  the 
occasion  for  an  examination  by  eetablishlng 
the  extateace  of  that  fact  t*^  ttie  sattsfactlon 
of  a  court.  The  determination  of  the  mat- 
ter la  a  function  of  the  sdiool  authorities,  and 
its  correctness,  It  arrived  at  by  tbe  exerdise 
ot  thfii  tait  and  candid  judgment,  Is  not 
open  to  Judicial  review.  Williams  v.  ParB<»is. 
81  Kan.  S83. 106  Pac.  36. 

[4]  4.  However,  the  general  principles  al- 
ready announced  are  not  decisive  of  this  case, 
by  reason  of  certain  admissions  made  by  the 
defendant.  In  the  answer  it  Is  said: 

"Dflfmdant  for  the  purpose  of  this  action  ad- 
mits, as  aveired  in  said  writ,  that  'the  teachers 
of  said  parochial  school  are  holders  of  public 
diplomas  and  certificates  entitling  them  to 
tnch  in  the  public  or  common  schools  of  the 
state  of  Kansss,'  and  that  'the  educational  ad* 
Tsntaaes  of  the  puinls  in  all  the  graded  of  the 
parochial  sdiool  ^are  equal  to  those  in  the  pub- 
Uc  or  common  schools  of  the  city  of  Parsons.' 

'defendant  admits,  as  averred  in  said  writ, 
that  In  said  parochial  school  up  to  and  includ- 
ing the  eighth  grade  the  pupils  have  been  classi- 
fied the  same  as  in  the  public  or  common  schools 
of  the  dty  of  ParsMis,  the  same  curriculum  has 
been  adopted,  the  tezt-bo(As  adopted  by  the  state, 
are  used,  and  the  same  teats  and  examinations 
are  required  and  made,'  but  defendant  avers 
that  the  said  teats  and  examinations  are  made 
by  the  teachers  in  said  parochial  school 
only.   •   •  • 

"Defendant  admits,  as  averred  In  said  wrlt^ 
that  'the  plaintiffs  herein  are  the  parents  <» 
children,  to  wit,  James  Creyhon,  Mary  Moffat, 
Frank  Tipton,  and  Mary  Doheity,  pupils  who 
have  finished  soccessfaUy  the  work  in  the  eighth 


grade  of  itaid  parodilal  school,  have  stadted  tbe 
same  tezt-boolu,  have  been  given  the  same  tests 
and  examinations,  in  the  same  manner-  and  to 
the  same  extent  as  the  pupils  who  have  success- 
fully completed  the  work  in  the  eighth  grade  of 
the  poblic  or  6ommoa  schools  of  the  clt7  of 
ParstHis,'  bat  defendant  avers  that  said  tests 
and  examinations  have  been  given  and  made  txf 
the  teadiem  of  said  paiodiial  Bcho<^  only." 

Tbat  these  admlssiona  were  not  Intended 
as  mere  dlaclalmera  of  knowledge  as  to  the 
matters  to  which  they  refer  la  made  dear 
by  tbe  difference  In  tbe  language  used  with 
regard  to  other  all^tlons  of  tlie  alternative 
writ  Two  other  paragraplu  of  the  answer 
read: 

"Defendant  avers  it  is  not  informed  as  to 
whether,  as  averred  in  said  writ,  that  'upon  the 
completion  of  the  eighth  grade  in  said  parochial 
Bchool  the  pupils  are  equu  in  educaticraal  qnali' 
fi cations  to  the  pupils  in  the  public  or  common 
schools  of  the  city  of  Parsons,  and  are  fitted  to 
enter  the  high  sdiool  of  said  city  on  an  equality 
with  the  pupils  ot  the  poblic  or  common  schools 
who  have  passed  through  the  e^hth  grade,'  but 
defendant  avers  that  fact  should  be  detainlned 
by  an  examination  provided  therefor  by  rule  of 
defendant  board,  as  oereinafter  more  specifically 
stated,  or  as  provided  by  chapter  271,  Laws  of 
Kansas.  1913,  as  amended  by  chapter  300,  Laws 
of  Kansas  1915.    •   •  • 

"Defendant  avera  it  is  not  Informed  as  to 
whether,  as  averred  in  said  writ,  that  'said 
pupils  are  entitled  to  the  same'  right  and  stand 
upon  the  same  equal  footing  in  the  way  of  edtt- 
cational  advantages  as  the  pupils,  who  nave  fin- 
ished the  eighth  grade  in  the  public  or  common 
schools  and  are  entitled  without  further  exam- 
ination to  be  admitted  to  the  high  sduxd  of 
said  city,'  and  defendant  avers  tbat  fact  should 
be  determined  by  an  examination  therefor,'  by 
rule  of  defendant  board,  as  hereinafter  more 
specifically  stated,  or  as  provided  by  chapter 
271,  Laws  of  Kansas  1913,  as  amended  by 
chapter  300,  Laws  of  Kansas  1915." 

In  view  of  the  distinction  In  phrase<rfogy 
noted,  the  qpedfic  admissions  must  be  treat- 
ed, not  only  as  afflrmatiTely  establishing  the 
facts  to  which  they  r^te,  so  far  as  this 
litigation  Is  concerned,  tnit  as  Indicating  that 
these  focta  are  known  to  the  board  aa  a 
body.  As  already  stated,  an  examination  of 
an  applicant  for  admission  to  the  high  school 
is  designed  to  enable  the  board  to  determine 
whether  he  has  received  sufficient  prepara- 
tory training  to  warrant  his  acceptance.  It 
is  a  means  to  that  end,  and  not  an  ultimate 
object  in  itself.  If  the  fact  exists,  and  the 
board  has  definite  and  official  knowledge  of 
it,  the  purpose  of  the  examination  is  fal- 
filled,  and  the  admission  of  a  pupil  to  the 
.  privileges  of  the  school  should  not  be  denied 
or  delayed  merely  in  order  that  a  barren 
formality  may  be  gone  through  with.  The 
board  formally  admits,  thereby  implying 
Its  definite  and  official  knowledge,  that 
the  children  of  tbe  plaintiffs  have  finish- 
ed successfully  the  eighth  grade  of  a  school 
whose  teachers  are  qualified  for  public 
school  work,  whose  educational  advantages 
are  equal  to  those  of  the  public  scbools, 
whose  pupils  ere  classified  in  the  same  maU' 
UCT  as  in  the  public  schools,  and  where  the 
same  cnrrlculDm  has  been  adopted,  the  same 
texMwoks  used,  and  the  same  testa  and  tz- 
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amlaatlons  required  Auid  made;  that  tbese 
applicants  "have  been  given  the  aame  tests 
and  examinations,  In  the  same  manner  and 
to  the  same  extent  as  the  pupils  who  have 
Bucceesfully  completed  the  work  in  the 
eighth  grade"  of  the  dty  schools.  To  say 
that  these  pupils  have  been  given  the  same 
tests  and  examinations  as  those  of  the  pub- 
lic schools  fairly  means,  not  merely  that 
substantially  the  same  questions  have  been 
asked  of  them,  but  that  their  answers  have 
been  graded  according  to  substantially  the 
same  standards.  The  circumstance  that  the 
tests  and  examinations  were  made  by  teach- 
ers in  the  parochial  schools,  which  seems  to 
be  relied  upon  as  a  basis  for  a  distinction, 
Is  therefore  without  practical  effect  An  ap- 
plicant for  admission  to  the  Ugh  school,  who 
presents  a  certificate  of  graduation  from 
the  el^th  grade  of  the  city  school,  Is  ad- 
mitted upon  the  strength  of  that  document, 
which  is  simply  evidence  that  he  baa  soeoeas- 
fttlly  sustained  certain  tests  and  examina- 
tions. When  It  la  conclusively  established  by 
other  evidence  that  an  applicant  has  suc- 
ceaafully  sustained  exactly  the  same  tests 
and  examinations,  the  mere  fact  that  the 
individuals  who  conducted  them  were  not 
employed  by  the  public  is  not  a  snmclent  ba- 
Bla  for  requiring  further  proof  to  the  same 
effect  as  a  basis  for  offldal  action.  It  Is 
true  that  one  who  has  been  graduated  from 
the  parochial  school  may,  in  fact,  not  have 
received  sufBcient  preliminary  training  to 
qualify  him  for  entrance  to  the  high  schoid. 
But  the  same  is  tra»  of  one  who  has  beai 
graduated  from  the  city  schooL  The  tests 
and  examinations  are  not  infallible  by  whom- 
soever, made..  But  where  certain  tests  and 
examinations  are  accepted  as  prima  fade 
evidence  of  qualification  if  they  have  been 
made  by  the  teachers  of  one  school,  tliey 
ought  not,  to  be  doiied  the  same  effect  when 
made  by  the  teachers  of  anoOier  scfaotd.  Xhe 
theory  that  a  dlsolminatlon  might  be  war- 
ranted by  the  possibility  that  the  results  of 
the  tests  might  vary  in  probative  force  ae* 
cOTdlng  to  the  personality  of  tlie  individuals 
by  whom  they  were  made  Is  precluded  by 
the  condition  that  the  tests  ,  are  the  same. 
As  already  suggested,  if  the  questions  ask- 
ed were  the  same,  but  the  bases  of  mark- 
ing were  not,  Om  tests  would  not  be  identical 
or  equivalent,  bat  substantially  different 

[S]  5.  The  controversy  Is  not  affected  by 
the  statute  referred  to  In  the  answer  (Gen. 
Stat  1015,  H  943e-»140).  That  relates  to 
examinations  to  be  giv«i  those  who  have 
completed  the  course  of  study  prescribed  by 
the  state  board  of  educatlnt  for  rural  schools 
and  the  grades  in  sdiools  liavlng  two  or 
more  teachers,  and  provides  that  such  per- 
Bms,  upon  meeting  Oie  requirements  of  the 
act,  shall  be  given  diplomas  admitting  them 
to  any  high  school  in  tlie  state. 

For  the  reasons  stated,  the  plalntUEs  are 
adjudged  to  have  the  right  to  enter  their 


children  In  the  hi|fh  school  vrtthont  examina- 
tion, but  as  the  Judgment  is  based  upon  ad- 
missions which  were  made  for  the  purposes 
of  this  proceeding.  It  does  not  constitute  an 
adjudication  that  future  graduates  of  the 
parochial  school  are  entitled  to  that  prtvip 
lege.  All  the  Justices  concurring. 


STATE  T.  INDEPENDENCE  GAS  00. 
et  al    (No.  20291.) 

Supreme  Court  ef  Esnsas.    Feb.  Hi,  1917.) 

(StfUahn*  5y  th*  Court) 

1.  Taxation  «=»166— Fbahohisb  Tax— Lxa- 

BILITT— STATttTB. 
Although  a  corp(Hation  may  lease  most  of 
its  property  to  another  company  it  will  still  ba 
liable  for  the  tax  imposed  on  it  fOT  the  priv- 
ilege of  exercising  ItB  franchise  in  the  state, 
where  it  retains  its  corporate  franchise,  seal, 
books,  papera,  documents,  and  seme  of  its  prop- 
oty,  and  agrees  to  mamtaiu  its  organization, 
and  to  perCcvm  a  namber  of  corporate  acts  in 
carrying  out  the  conditiona  ot  the  leam,  and 
where  it  is  stipulated  that  it  la  to  take  posses 
sion  oi  the  Ieased>  property  when  the  lease  is  tet^ 
minated  or  at  any  earlla  time  that  the  lessee 
riudl  make  defaolt  In  performing  the  conditionB 
and  covenants  of  the  lease. 

[Ed.  Note.— For  other  eases,  ses  Tazatioiit 

Cent.  Dig.  S  287.] 

2.  Taxation  ^»18S— Fobexon  Oobfosations 
— Fbanchisk  Tax— Exbuption. 

The  fact  that  an  action  was  brought  by  the 
state  charging  that  the  corporation  had  violat- 
ed the  trust  laws,  in  whidi  a  receiver  wjls  ap- 
pointed to  conduct  the  business  of  the  corpora- 
tion until  certain  pervenuons  and  corporate 
abuses  were  corrected,  did  not  operate  to  exonpt 
the  company  from  the  payment  of  the  ctnpora- 
tion  tax. 

[Ed.  Note.— For  other  cases,  see  TaxaticHi, 
Cent  Dig.  S  287.] 

3.  Taxation  ^9135— Franohisb  Tax— Lia- 
bility— Stipulation  . 

Nor  will  an  agreement  made  at  the  end  ct 
the  taxing  jwriod  between  the  corporation  and 
other  companies  with  their  creditors  in  which 
the  plaintiff  joined,  and  wherein  it  was  stipulat- 
ed that  upon  the  making  of  certain  paymeiits, 
the  execution  of  certain  assignments  and  the 
performance  of  other  conditions,  the  property  ol 
the  corporation  taxed  should  merge  in  and  he- 
come  a  part  of  the  prcvsrty  of  another  company, 
relieve  It  from  the  payment  of  the  tax  for  the 
preceding  year. 

[Ed.  Note.— For  other  caass,  sea  Taxation. 

Cent.  Dig.  S  287.] 

Appeal  from  District  Court,  Koutgomery 

County. 

Action  by  the  State  of  Kansas  against  the 
Independence  Gaa  Company,  John  F.  Over- 
fleld.  reoelver  of  the  Kansas  City  Pipe  Una 
Company,  and  others.  Judgment  for  de- 
Tendant  Une  Company  In  part,  and 

plaintiff  appeals.  Beversed,  with  direction 
to  enter  Judgment  for  plaintiff. 

S.  W.  Brewster,  Atty.  Gen.,  and  W.  P. 
Montgomery,  Asst.  Atty.  Gen.,  for  the  State. 
T.  S.  Salatblel  and  O.  P,  Ergenbrlght,  both 
of  Independence,  for  aiq;>ellees. 
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JOHNSTON,  C  J.  TblB  proceeding  In- 
rolTBB  an  appllcatloii  by  the  state  for  an 
order  requiring  the  Kansas  City  Pipe  line 
Company,  a  New  Jersey  corporation  llcoised 
to  do  business  In  Kansas,  to  pay  Its  corpo- 
ration fees  Imposed  by  ihe  state  for  the 
.years  1918  and  1914,  in  amoont  92,000  for 
each  year.  The  trial  court  gave  Judgment 
In  favor  of  the  state  for  the  1913  fee,  bat 
held  that  the  corporation  was  not  llaUe  toT 
that  of  1^14.  The  state  an^ls. 

[1]  The  tax  la  Imposed  under  chapter  186 
of  the  Laws  of  1918.  According  to  section  2 
of  the  act  It  Is  laid  on  foreign  corporations 
*^or  the  prtvUege  of  exercising  its  fran- 
chise In  Kansas."  State  ex  rel.  v.  Sessions, 
96  Kan.  272,  147  Pac  789.  To  determine 
whether  or  not  the  pipe  line  company  was 
exercising  Its  corporate  prtvllegeB  during  the 
year  1914  so  as  to  make  It  liable  for  the  cor- 
poration tax,  the  leading  facta  in  Its  history 
must  be  considered.  The  pipe  line  company 
Is  the  owner  of  pipe  lines,  pumping  statlona, 
and  other  appurtenances  and  facilities  for 
the  production,  sale,  and  distribution  of  nat* 
nral  gas  In  Kansas.  In  February,  1906,  It 
executed  a  lease  of  all  its  property  to  the 
Eaw  Qas  Company,  a  subsidiary  company  of 
the  Kansas  Natural  Gas  Oompany,  excepting 
only  its  corporate  francAilse,  Its  office  fix- 
tures. Its  corporate  seal.  Its  minute,  transfer, 
and  stock  books,  Its  dividend  books,  and  Its 
deeds  and  documents  showing  Its  right  and 
title  to  the  leased  property;  and  since  that 
time  the  Kansas  Natural  Gas  Company  has 
had  charge  of  the  leased  property.  Accord- 
ing to  the  report  filed  In  tbe  secretary  of 
state's  office  for  the  year  1914,  the  pipe  line 
company  had  a  paid-up  capital  of  $4,500,000, 
and  the  value  of  Its  property  as  fixed  by 
the  tax  commission  was  ^,094,243.  Tbe  rul- 
ing herein  was  made  In  a  suit  brooght  by 
the  state  against  the  Independence  Gas  Com- 
pany and  oUiers  for  certain  violations  of  the 
anti-trust  laws.  The  pipe  line  company  and 
others  were  afterwards  made  parties  defend- 
ant upon  tbe  order  ot  the  court.  On  Feb- 
ruary 15,  1913,  an  Injunction  was  issned 
against  tbe  last-named  defendants  enjoining 
them  from  appearing  in  any  other  court  In 
c«>nnectlon  with  the  matters  Involved  In  that 
proceeding.  On  June  21,  1918,  plalntUE  filed 
a  supplemental  petition  asking  for  the  ap- 
pointment of  a  receiver  for  the  pipe  line  com- 
pany until  certain  perversions  and  abuses  by 
the  corporation  were  corrected,  and  charging 
also  that  the  corporation  had  violated  the 
Injunction  of  February  16,  1913.  A  receiver 
was  appointed  upon  the  application  of  the 
plaintUFr  and  in  its  order  the  court  recited 
that  the  pipe  line  company  bad  taken  ac- 
tion In  tbe  federal  court  whlcJi  was  in  efTect 
an  attempt  by  the  company  to  Interfere  with 
the  Jurisdiction  of  the  state  court  and  a  vi- 
olation of  the  injunction  previously  Issued. 
Afterwards  the  receiver  reported  that  al- 
though he  had  made  demand  for  the  proper- 
ty oC  tbe  pipe  line  c^npaw  none  of  tbe 


property  or  assets  In  the  hands  of  the  lessee 
had  been  delivered  to  him.  On  Decemlwr  17, 
1914,  the  pipe  Une  company,  as  well  as  the 
other  defendants,  enter^  into  a  stlpulattcNa 
with  the  creditors  of  the  Kansas  Natural 
Gas  Company  which,  among  other  things, 
provided  for  paying  certain  indebtedness  of 
the  pipe  line  company  and  for  the  final 
merger  of  the  pipe  Une  company  with  tbe 
Kansas  Natural  Gas  OQmi>any ;  and  this 
agreement  was  Incorporated  Into  an  order  of 
the  court  oaade  December  29,  1914. 

It  is  contended  that  the  i^pe  Une  company 
is  not  carrying  on  businesa  in  Kansas,,  and  la 
no  more  than  an  Instrumaitallty  of  the  Kan- 
;  sas  Natural  Oas  Oompany  whldx  owns  one- 
half  of  its  capital  stock.  While  the  oompany 
leased  nearly  aU  of  Its  property  to  another 
company  there  was  an  expUdt  withholding 
of  certain  property  and  of  Its  franchise  and 
privileges.  The  lease  contemplates  the  con- 
tinued existence  of  the  [dpe  line  company 
and  the  exercise  of  Its  frantdilse.  In  several 
particulars.  Aside  from  excepting  its  'fran- 
chise to  be  a  corporation,  from  the  lease.  It 
reaerres  the  corporate  seal,  books,  and  fur- 
niture; and  there  Is  a  stipulation,  that  dar- 
ing the  craitinaance  of  the  lease  the  lessor 
will  maintain  Its  corporate  organization, 
elect  i^cen,  hold  meetings,  make  aU  neces- 
sary records  and  returns,  and,  at  the  request 
of  the  lessee,  do  any  necessary  corporate 
acts  for  the  furtherance  of  the  business,  ^ind 
that  If  the  lessor  fails  to  do  so  the  lessee 
may  use  the  name  of  the  lessor  In  the  ex- 
ercise of  the  corporate  powers  and  privileges, 
and  also  In  prosecuting  or  defending  actions 
to  protect  its  Interests.  There  is  a  stlpula- 
ticm  that  If  the  lessee  desires  to  resist  a  tax 
or  assessment  on  the  ground  of  lU^aUty, 
the  lessfNT  shall  not  pay  the  tax  or  assess- 
ment until  30  days  after  final  adjudication 
of  tbe  question.  It  Is  further  provided  that 
the  lessee  will  pay  taxes,  assessments,  U- 
censes,  or  charges  Imposed  upon  the  lessor 
with  reference  to  Its  capital  stock,  fran- 
chise, privileges,  or  property.  The  lessee 
agrees  to  pay  mortgage  bonds  of  tbe  lessor 
as  they  fall  due;  also  a  sum  sufficient  to  en- 
able the  lessor  to  pay  6  per  cent  dividends 
on  its  capital  stock  and  the  actual  expose 
of  maintaining  Its  corporate  existence,  not 
exceeding  f&OO  per  year.  Another  stipula- 
tion is  that  the  lessee  will  operate  the  plant 
and  property  in  such  a  manner  as  will  meet 
the  demands  of  the  pubUc  service  and  pro- 
mote the  interests  and '  preserve  the  fran- 
chise vested  in  the  lessor.  It  contains  a 
provision  as  to  making  extensions  and  bet- 
terments of  the  plant,  and  that  If  made 
from  the  proceeds  of  the  bonds  of  the  les- 
sor the  extensions  and  betterments  so  made 
and  all  rights  or  privileges  obtained  In  con- 
nection with  the  premises  shall  become  the 
property  of  the  lessor.  The  leasee  was  re- 
quired to  Insure  the  leased  premises  against 
damage  by  fire  In  good  companies  In  a  par 
ticular  way,  hot  it  la  stipulated  that  the 
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leasee  may  adopt  another  plan  of  protection, 
provided  it  Is  aptnored  by  the  directoni  of 
tbe  leesor.  There  ia  the  farther -etlpnlation 
that  upon  the  eiplratlon  or  earlier  termlna- 
ti<n  of  the  lease  the  property  Indndlng  all 
the  additions  and  ImproTements  and  all  tbe 
accompanying  rights,  privileges,  and  fnut 
(dilsefl  shall  be  returned  and  snrrendered  to 
the  lessor,  and  that  U  at  any  time  the  lessee 
droits  or  flUls  to  perform  the  covenants 
and  conditions  of  tbe  lease,  and  If  the  de- 
fault continues  for  SO  days  after  notice  and 
demand  by  the  lessor  that  the  lessee  pay  or 
perform,  the  lessor  may  terminate  the  lease 
and  re-enter  upon  the  premises,  taUng  pos* 
sessiOQ  of  all  the  ^perty  as  well  as  the 
rights,  privileges,  and  franchises  which  had 
been  acquired  by  the  lenee  In  connection 
with  the  prc^rty.  To  protect  its  rights  the 
lessor  is  authorized  at  all  reasonable  times 
to  mter  upon  and  inspect  tbe  property  so  as 
to  asorataln  whether  the  conditions  of  the 
lease  are  being  telthfnlly  carried  out 

It 'is  manifest  that  the  parties  Intoided 
and  provided  that  tbe  iripe  Une  company 
should  continue  Its  corporate  exlsteoce,  elect 
oflteers,  and  maintain  Its  corporate  organlza- 
tlon,  and  should  nerdse  corporate  privUegea 
wttbln  tbe  state  during  the  continuance  of 
the  lease.  It  Is  ecmally  dear  that  it  contrai- 
plated  that  corporate  bnslneBs  of  an  impor- 
tant dtaracter  should  be  done  by  the  pipe 
Un^cmupany.  While  It  turned  over  Oie  prin- 
cipal part  of  Its  property  to  the  lessee  it  re> 
talned  a  part,  as  we  have  seen,  and  according 
to  the  lease  It  was  provided  that  npcm  certain 
contlngenciM  tbe  leased  property  should  be 
returned  to  it  as  wdl  as  the  addltimis  and 
bettermeiits  made  while  the  plant  was  in  tbe 
possession  of  the  lessee.  While  the  business 
done  was  small  compared  with  what  would 
have  been  done  had  the  lease  not  been  effect- 
ed, the  company  was  stUI  doing  corporate 
bnstneas  in  the  state  and  business  which,  un- 
der the  terms  of  the  leas^  was  essoitial  to 
the  <^ration  of  the  plant  and  the  carrying 
out  of  tbe  agreemoit  betwemi  tbe  lessor  and 


[2]  The  fact  that  the  state  in  the  action 
broniEbt  had  ehai^ied  the  p^  line  company 
with  violations  of  law  and  abuses  of  corpo- 
rate privileges  did  not  exempt  tbe  company 
from  liability  for  tbe  corpora tl(m  tax.  Per- 
versions may  be  enjoined  and  abuses  cor- 
rected without  dissolving  the  corporatitm  or 
ousting  it  from  the  state.  Neither  did  the 
fact  that  a  receiver  was  appointed  relieve  the 
company  from  the  payment  of  the  tax.  While 
tbe  receiver  is  an  officer  of  the  court  be  la 
also  acting  as  and  for  the  conqmny.  The 
ftancihlse  Is  exercised  and  the  business  con- 
duf^ed  Just  as  Uie  board  at  directors  or  other 
managers  would  have  done  if  no  receiver  had 
been  appointed.  It  has  already  been  held 
that  when  a  receiver  is  carrying  on  tbe  busi- 
ness of  a  corporatlm  as  a  gtdng  concern  he  Is 
in  effect  exercising  the  corporate  franddse. 


and  ia  sabject  to  the  payment  aX  ttw  ecopora- 
tl<m  tex.  '  Steto  ex  lel.  v.  Sesslona,  95  Kan. 
272,  147  Pac  789.  Bee.  also,  Oential  Trust 
Co.  T.  N.  Y.  O.  A  N.  B.  B.  Gc  UO  N.  T.  260, 
IB  N.  £.  92, 1  L.  B.  A.  200;  N.  T.  Terminal 
Oo.  V.  Oans,  204  N.  T.  612.  98  N.  B.  11. 

[S]  TbB  cmupaay  as  a  going  oonoem  werr 
dsed  the  same  corporate  privUeges  as  it  bad 
exercised  during  the  year  1913.  and  for  tbe 
tax  of  that  yew  the  trial  court  held  U  to  be 
Uable.  It  apfieafs  that  the  recelvw  la  still 
exercising  tbe  functkms  of  bis  office  and  do- 
ing the  bnstneas  which  the  company  bad  been 
d<^g  prtor  to  bis  appolntmoit  There  has 
been  no  ouster  bgr  tbe  state,  and  the  pleadings 
filed  by  it  did  not  ask  for  a  dlssdutlon  of  the 
corporation.  It  is  contended  that  the  oredl' 
tors'  agreement  signed  by  the  parties,  includ- 
ing the  plaintiff,  should  be  treated  as  a  con- 
sent by  the  steto  to  a  dissolution  of  the  cor- 
poration. That  agreement,  among  many  oth- 
er things,  provided  that  upon  the  making  of 
certetn  paymento  and  aasignmente  and  tbe 
performance  of  other  conditions,  the  proper- 
ty of  the-plpe  line  c(Hnpany  should  be  merged 
in  and  become  a  part  of  the  properties  of  the 
Kansas  Nataral  Gas  Company.  Even  If  the 
agreenmt  wei<e  i^vcn  the  Interpretation 
claimed  for  It  the  defendant  It  would  not 
relieve  the  company  from  the  payment  of  the 
tax.  The  agreement  was  not  made  until  aft- 
er the  liability  for  tbe  tax  of  1914  had  at- 
tached. It  appears  to  have  been  ececnted  on 
December  17, 1914,  and  was  approved  by  the 
court  on  December  29,  1914.  At  that  Ume 
the  court  expressly  ordered  that  the  receiver- 
ship of  the  pipe  line  ctmpany  should  be  ccm- 
tlnued  after  January  1,  IftlS,  and  wtil  sndi 
future  Hme  aa  to  tbe  coiut  should  aiwear  to 
be  advisable,  and  also  that  tbe  pr<^rty  and 
business  of  the  pipe  line  company  should  re- 
main In  tbe  control  of  tbe  receiver.  The  or< 
der  contemplated  that  corporate  privileges 
were  to  be  exercised  and  business  was  to  be 
done  by  tbe  receiver  tbronghont  and  after 
the  year  1914  and  no  reason  Is  sera  tm  ex- 
cusing the  company  from  tbe  payment  of  tbe 
tax  imposed  fbr  that  year. 

The  Judgment  Is  reversed,  with  directions 
to  enter  Judgment  In  favor  of  the  plaintiff  for 
$2,000.  All  tbe  Justices  cmcnrring,  except 
DAWSON.  J.,  Who  did  not  ait 


BANK  OF  DENTON  v.  JESCH.  (No.  20678.) 
(Supreme  C3oart  of  Kansas.    Feb.  10,  1917.) 

(Syllabut  &y  th«  Opuri.) 

1.  EVIDKIfOB  4»21— JtTDIOIAZ.  NOTIOB— OOS- 
TOMB— RiOBT  TO  CbOPS. 
The  common-law  rule  that  a  tenant  is  not 
entitled  to  a  crop  scwDj  but  not  maturing,  be- 
fore the  expiration  of  his  lease,  has  not  in  this 
stete  been  modified  hr  any  custom  of  which  judi- 
cial notice  will  be  taken. 

[Bd.  Note^For  other  casesi  see  Bvidenea 
Gent.  Dig.  |  26.] 
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2.  TjArdloxd  ard  ^naut  «sBl39G!>~BiaBT 

TO  Chops— OoiTBTinicTioN  of  Leasb. 
Wben  a  lease  is  dravn  for  two  ;eara  or 
more,  a  provision  that  the  rait  paid  ii  to  con- 
sist: of  stated  shares  ot  the  emife  raised,  among 
which  wheat  is  named,  cannot  he  regarded  as 
implying  a  right  on  the  part  of  the  tenant  to 
harvest  a  crop  sown  in  the  tall  preceding  the 
Ist  of  March  on  which  his  lease  expires. 

rEd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  K  49{HS0S*] 

8.  ESTOPBEL  «S9ll8— BiOHir  TO  Gbofb— Bti- 

DBNCB. 

A  decision  that  the  owner  of  land  ia  preclud- 
ed from  dispntiag  the  right  of  a  toiant  to  a 
share  of  a  crop  sown,  hut  not  matured  at  the 
time  of  the  expiration  of  the  lease,  Is  sopported 
hy  evidence  that  prior  to  harveating  the  cnn 
the  landlord  recognised  such  right,  and  exacted 
a  pMnnise  from  one  daiming  tmder  the  tenant 
that  he  would  pay  the  expenses  of  the  harvest. 

[Ed.  Note.— For  other  cases,  see  Shrtxqppel, 
Cent.  Dig.  IS  806,  808.1 

Appeal  from  District  Oonrt,  Atchison 
Coonty. 

Action  by  the  Bank  of  Doiton  against  J<An 
Jeacb.  Judgment  for  plaintiff,  dnd  defendant 
a]H>ealB.  Affirmed. 

P.  Hayes,  of  Atchison,  for  appellant  S. 
M.  Brewrter,  of  Topeka,  for  appellee 


MASON,  J.  John  Jesch,  the  owner  of  a 
tract  of  farm  land  In  Atchison  connty,  rent- 
ed it  to  O..H.  Hutchison  by  a  written  lease 
for  the  term  from  March  1,  1910,  to  March 
1,  1912,  which  was  at  some  time  not  shown 
extended  to  March  1,  1913.  In  the  fall  of 
1912  Hutchison  sowed  80  acres  to  wheat, 
and  on  December  20th  of  that  year  he  execut- 
ed to  the  Bank  of  Denton  a  chattel  mort- 
gage on  his  Interest  In  the  crop,  stated  to  be 
an  undivided  three-fifths.  The  crop  was  har- 
vested by  Jesch,  the  owner  of  the  land.  The 
bank  sued  him  for  the  value  of  the  tenant's 
share  (less  the  expenses  of  harvesting)  claim- 
ed by  It  under  Its  mortgage,  and  recovered  a 
jndgment,  from  which  he  appeals. 

The  defendant  maintains  that,  as  the  lease 
contained  no  provision  to  the  'contrary,  the 
tenant^B  interest  In  the  property,  Including 
the  crop,  ceased  absolutely  on  March  1,  1913. 
The  plaintiff  contends  that  the  tenant  was 
entitled  to  a  share  In  the  crop  which  he  had 
sown,  and  that  In  any  evoit  the  defendant  Is 
precluded  by  hla  conduct  from  asserting  title 
to  aU  of  It 

[1]  1.  Tbt  general  law  on  the  subject  of 
the  rights  of  the  offgolng  tenant  with  respect 
to  th9  way-going  crop  la  thus  stated: 

"At  common  law,  where  land  Is  leased  for  a 
number  of  years,  and  consequently  the  period 
of  Its  determination  is  fixed,  and  the  lease  is 
silent  as  to  who  shall  be  entitled  to  the  growing 
crops  on  tike  land  at  the  end  of  the  term,  the 
ou^oing  tenant  is  not  entitled  to  such  croj;>s. 
Where,  however,  the  lease,  expressly  or  by  im- 
pUcaticm,  recognizes  the  right  of  the  tenant  to 
BOW  in  the  last  year  of  the  term,  the  general  rule 
la  that  he  has  a  right  to  harvest  the  way-going 


erc^,  where  the  lean  Is  lilent  aa  to  who  ia 

entiued  thereto,  and  where  there  is  an  express 
agreement  that  the^  tenant  sbnU  have  the  way- 
going crop  he  k  of  course  entitled  thereto.  So 
in  several  juriSuictions,  by  general  custom,  the 
tenant  la  entitled  to  the  way-going  crop,  even 
where  such  right  la  not  atipulated  In  the  lease." 
24  Cyfc  1089. 

In  Delaware,  New  Jersey,  and  Pennsyl- 
vania the  common-law  rule  la  held  to  have 
been  modified  by  a  general  custom,  of  which 
the  courts  take  notice,  of  permitting  the  ten- 
ant In  some  Instances  to  harvest  an  annual 
crop  sown  before  the  expiration  of  his  lease 
and  maturing  afterward.  See  cases  dted  In 
notes  to  the  text  quoted,  and  in  note,  9  Ann. 
Oas.  1189.  Elsewhere,  If  such  a  custom  ex- 
ists. It  Is  given  tlie  same  effect,  but  the  party 
relying  upon  It  Is  required  to  prove  Its  exist- 
ence as  a  part  of  his  case.  In  the  present  In- 
stance no  evidence  was  given  of  any  local 
custom,  and  we  cannot  say  as  a  matter  of  law 
that  the  prftotlce  referred  to  obtains  In  this 
state. 

[2]  2.  If  the  lease,  either  expressly  or  by 
any  fair  Implication  to  be  drawn  from  Its 
language,  in  view  of  the  surrounding  cir- 
cumstances, had  indicated  that  It  was  the 
duty  of  the  tenant  to  sow  wheat  each  year, 
or  even  that  the  expectation  of  the  parties 
was  that  be  should  do  so,  his  right  to  har- 
vest the  crop  might  be  readily  Inferred.  But 
no  showing  was  made  of  any  special  circum- 
stances affecting  the  matter,  and  the  ccoitract 
contained  nothing  bearing  upon  the  use  to  be 
made  of  the  land,  beyond  these  provisions  re- 
garding the  rent  to  be  paid: 

"Tenant  to  give  landlord,  aa  rent  two-fifths 
of  oats  and  wheat  end  one-half  of  the  corn, 
same  to  be  delivered  to  the  market  free  of 
charge,  and  two-fifUis  of  all  other  cropa." 

Where  a  farm  Is  leased  for  a  single  jear, 
from  Mardi  to  H&rcb,  tlie  naming  of  wheat 
aa  one  of  tbe  crops  the  tenant  might  grow, 
and  the  fixing  of  the  portion  of  It  to  be  ap- 
plied on  the  rent  could  perhaps  be  regarded 
as  Indicating  that  he  was  eq;>ected  to  bow 
wheat  and  to  sow  It  in  the  fall,  since  spring 
sowing  Is  so  rare,  and  therefore  that  he  was 
to  have  the  right  to  harvest  It  after  the  lease 
had  expired.  But  here  that  Inference  is  not 
warranted,  becanse  the  contract  was  drawn 
for  two  years.  The  mere  r^rence  to  wheat 
as  ooe  of  the  crops  that  the  tenant  might 
raise  did  not  imply  that  it  was  to  be  grown 
each  year,  for  It  Is  consistent  with  an  ex- 
pectatloD  that  he  would  sow  wheat  in  1910. 
but  not  In  1911.  He  would  not  be  warranted 
in  sowing  wheat  in  tbe  fall  preceding  tbe  ez- 
plratlon  ot  tbe  lease,  meraly  because  other- 
wise a  part  of  the  tract  would  remain  for  a 
time  unproductive,  for  the  landlord's  rlgbt  tb 
make  such  use  of  the  land  as  he  should  see 
fit  could  only  be  restricted  by  his  own  con- 
sent given  eziffessly  .or  by  reasonable  Im- 
plication. 
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[S]  8.  Evldencft  was  Introdiiced  trading  to 
fibow  these  fiicts,  wUch  the  court  must  be 
deemed  to  have  found:  The  tenant  left  the 
country  before  the  niatorltr  <«  the  crop.  In 
the  fore  part  of  June,  1918,  the  cashier  of  the 
bank  met.Jesch,  the  owner  of  the  land,  and 
made  a  demand  od  him  for  the  wheat.  Jescb 
asked  him  U  he  was  the  man  that  was  inter- 
ested in.  the  wheat  crop,  and  he  said  he  was. 
Jesch  then  said  they  would  get  along  all 
right,  and  that  he  would  expect  him  to  pay 
the  expenseB.  The  cashier  said  he  would  do 
BO.   The  cashier  testifled: 

"He  said  I  should  help  him  get  hands  to 
thresh.  •  •  •  He  whs  willing  that  I  should 
have  m7  part,  which  was  three-fifths,  less  ex- 
pense*. There  was  absolutely  no  dispute  as  to 
mj  haviiv  my  Interest" 

The  plaintiff  contends  that  by  his  conduct 
at  this  time  the  defendant  was  preluded 
from  afterwards  denying  its  claim.  The  de- 
fendant maintains  that  no  estoppel  could 
have  resnlted,  because  the  plaintitTs  position 
was  In  no  way  changed  for  the  worse  by  rea- 
son of  anything  that  had  been  said.  In  or- 
der for  the  conversation  narrated  to  operate 
as  a  bar  to  a  subsequent  denial  of  the  plain- 
tiffs  interest,  it  Is  not  necessary  that  there 
should  hare 'been  a  concurrence  of  all  the 
elements  of  an  estoppel,  as  the  term  Is  nsual- 
ly  defined.  "Whether  the  principle  Is  de- 
scribed as  equitable  estoppel,  quasi  estoppel, 
waiver,  ratification,  election,  or  as  a  require- 
ment of  consistency  in  conduct,  Is  not  very 
Important."  Powere  v.  Scharlinfc  76  Kan. 
855,  869,  92  Pac.  1099,  1100.  "The  doctrine 
of  equitable  estoppel  is  frequently  applied  to 
transactions  in  which  It  is  foond  that  it 
would  be  unconsdcmable  to  permit  a  person 
to  maintain  a  posltlcm  inconsistent  with  one 
in  which  he  has  acquiesced."  10  B.  C.  L. 
694.  The  courts  properly  look  with  favor 
upon  a  claim  to  a  crop  reastxiably  made  by  or 
under  him  who  planted  it.  "If  possible,  the 
law  allows  the  one  who  sows  to  reap." 
Smith  T.  Frantz,  69  Ind.  App.  260,  270,  109 
N.  EL  407,  411.  Here  the  defendant,  not  only 
acquiesced  In  the  bank's  assertion  of  an  In- 
terest In  the  wheat,  but  also  exacted  an  en- 
forceable promise  that  It  would  pay  the  ex- 
penses. Upon  this  ground  we  sustain  the  de- 
cision of  the  trial  court. 

The  Judgment  la  affirmed.  All  t2ie  JuBdces 
concurring. 


8TABK  V.  MEBIWETHBB  et  aL 
(No.  IfiSSa) 

(Supreme  Court  of  Kansas.    Teb.  10,  191T.) 

Appeal  from  District  Court,  Wyandotte 
County. 

On  rehearing.  Formw  judgment  adhered 
to. 

For  former  opinion,  see  08  Kan.  10^  157 
Pac.  438. 

'  Kepllnger  &  Trlckett,  of  Kansas  City,  Kan., 
and  H.  BL  Meriwether,  oC  Kansas  City,  Ho, 


(Kan. 

tm  iqipellants.  B.  0.  Uttle^  ot  Kanan  Clt7> 
Kan.,  tor  appellee^ 

PORTER,  J.  A  rehearing  was  granted  w 
aa  the  complaint  of  coumel  for  Bterlwether 
that  the  fOTmer  tqiinlon  (96  Kan.  10;  167  Paa 
438)  overlooked  hia  mala  contention.  Counsel 
inaista  that  he  "relied  cbiefiy,  aggreaalT^t 
and  most  omfidently  tbrougtaont  the  entire 
lltlgatlcm  upon  one  spedflc  and  most  prom- 
inent ftict  vhldi  appeared  in  the  findings  ot 
the  trial  court"  The  complaint  then  pro- 
ceeds: 

"And  this  was  the  omlaritm.  The  findings  r» 

fer  to  the  Coulter  map  thereto  attached.  The 
fifth  finding  refers  to  Island  B  as  shown  on  said 
msp.  The  island  as  shown  by  the  map  was 
riKbt  there,  directly  in  front  of  the  Stark  land, 
before  any  accretions  begaa  to  form,  and  direct- 
]y  between  Stark's  frontage  and  the  land  in  dis- 
pute, and  TOO  feet  nearer  to  the  Stark  land 
than  was  the  land  in  dispute.  The  question  was 
whether  or  not  the  land  In  dispute  was  an  ac- 
cretion to  Stark's  oriidnal  frontage.  The  Ooul- 
ter  map  also  .shows  Uiat  Island  6  as  originally 
formed,  and  before  any  accretion  began,  extend- 
ed  both  farther  upstream  and  farttier  dowi^ 
stream  than  did  the  Stark  frontage.  Also  the 
court  shows  that  Island  B  never  washed  away, 
but  continued  to  ^row  eastwardly.  Your  opin- 
ion gives  the  findings,  except  uiat  they  do  not 
show  the  Coulter  m^  Consequently  the  slae 
and  locatirai  of  the  Island  B  as  herein  stated, 
upon  which  my  contention  was  based,  are  not 
shown  in  your  opinion.  Upon  the  hearing  I 
earnestly  contended  that  this  Island  B,  perma- 
nent location  as  it  was,  and  lying  directly  in 
front  of  the  Stark  land  ss  It  did,  and  extending 
as  it  did  bot^  higher  up  and  lower  down  than 
Stark's  frontage,  and  this,  too,  before  accre- 
tions began  forming,  was  an  insuperable  obsta- 
cle in  the  way  of  accretitms  advancing  from  the 
Stark  lands  in  the  direction  of  the  lands  la 
dispute  which  lay  700  feet  still  fsrther  east." 

This  action  was  commenced  October  16, 1906. 
Meriwether's  answer,  filed  In  December, 
19(K7,  set  up  a  general  denial,  a  claim  of  pos- 
session of  the  lands  In  dispute,  and  the  for* 
ther  claim  that  there  was  a  suit  then  pending 
in  the  federal  court  whU^  Involved  the  title 
and  ownership  of  all  the  lands  described  in 
plaintiff's  petition.  On  March  11,  1813,  and 
after  an  amended  petition  had  been  filed,  an 
cnswer  was  filed  for  Meriwether  by  his 
present  counsel,  which,  after  admitting  ptith 
session  of  the  lands  in  controversy,  denied 
the  other  averments  of  the  petlti(m,  set  ap 
the  15-year  statute  ta  UmltaticHiB,  and  far- 
ther alleged  that: 

"The  land  in  ctmtroversy  Is  an  aceretion  to  aa 
island  which  arose  in  th«  bed  of  the  Missouri 
river,  to  which  Island  the  defendant  had  title, 
and  which  never  bel<mged  to  plaintiff.*J^ 

The  Island  menttoned  in  tlie  answer  was 
obviously  the  one  referred  to  In  the  evidence 
and  findings  as  the  Howe  Island,  <h:  Island 
A.  However,  we  ahall  assome  that  ttae  an^ 
swer  is  broad  enough  to  tndnde,  not  mUs 
that  particular  Island,  bat  any  other  to  ^Idi 
the  defendant  could  show  that  the  lands  ac- 
creted. A  copy  of  so  much  ot  the  Coulter 
map  as  Is  necessary  to  show  the  locality  and 
surroundings  la  here  reproduced: 
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The  sole  controversy  below  was  whether 
the  land  In  dispute  was  accretions  to  Stark's 
frontage  on  the  riprap  bank,  or,  as  Meri- 
wether contended,  accretions  to  an  island. 
The  plaintiff  offered  evidence  of  witnesses 
who  were  familiar  with  the  river  at  the  lo- 
esUty  In  question,  which  tended  to  show  that 
there  was  no  island  at  all  at  the  place  mark- 
ed "B"  on  the  Coulter  map.  Witnesses  for 
defendant  dignified  the  place  as  an  "island," 
and  testified  tbat  tbe  accretioiui  formed  to* 


ward  the  island,  and  not  toward  the  riprap 
bank.  Bat  some  contradictory  statements  In 
respect  to  Iwth  these  matters  were  shown  in 
the  testimony  given  In  the  old  case  of  Fowler 
V.  Wood,  73  Kan.  511.  85  Pac.  763,  6  L.  B.  A. 
(N.  S.)  162,  U7  Am.  St.  Rep.  534,  by  at  least 
two  of  these  witnesses.  Meriwether  admit- 
ted that  in  the  case  of  Fowler  v.  Wood  he 
had  testlQed  that  In  1SS9,  when  he  first  be- 
came familiar  with  the  locality,  there  was 
no  Island  visible  betveen  tbe  ^tate  line  and. 
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the  mouth  of  the  Kansas  river;  that  later 
In  the  same  year  be  returned  to  the  place 
when  the  water  was  lower,  and  that  a  sand 
bar  was  visible  at  tbe  place  marked  "B"  on 
the  Coulter  map ;  and  that  the  bar  "was  at- 
tached to  the  bank  all  along  that  locality." 
Some  of  the  plaintiff's  witnesses  spoke  of  tbe 
place  as  nothing  more  than  a  sand  bank  visi- 
ble at  low  water,  and  explained  the  Coulter 
map  as  showing  nothing  more  than  a  sand 
bar.  Tbe  place  on  the  map  was  marked  "B" 
during  tbe  trial— not  to  Indicate  that  it  was 
an  Island,  but  to  distinguish  and  identify  the 
locality.  In  the  findings  the  court  refers  to 
it  on  tbe  Coulter  map  as  "Island  B,"  which 
never  entirely  washed  away.  The  mere  ref- 
erence to  It  in  the  findings  as  an  Island  does 
not,  in  our  opinion,  carry  with  It  all  the  con- 
sequences which  counsel  contends  for.  In 
addition  to  tbe  testimony  of  plalntifTs  wit- 
nesses familiar  with  the  river  frcmi  the  time 
the  accretions  first  b^an  to  form,  there  was 
other  evidrace  which  fully  justified  the  court 
in  overruling  the  contention  upon  which  coun- 
sel places  such  emphasis.  The  whole  "In- 
sular theory,"  as  far  as  it  has  any  application 
to  the  facts  respecting  the  manner  In  whldi 
the  identical  land  in  dispute  was  formed,  has 
been  time  and  again  discredited  by  the  courts 
in  Utlgatlcm  In  whldti  Meriwether  was  a  par- 
ty and  by  which  be  acquired  a  large  portion 
of  the  same  tract  of  which  that  now  in  con- 
troversy forms  a  part.  In  a  number  of  suits, 
some  in  the  courts  of  this  state  and  others 
in  tbe  federal  courts,  be  filed  verified  plead- 
ings denying  that  any  of  tbe  land  comprislug 
the  tract  of  which  the  Stark  lands  are  a  part 
was  formed  by  accretions  to  either  of  the  Is- 
lands which  It  la  now  claimed  are  shown  on 
the  Coulter  map;  on  tbe  contrary,  be  assert- 
ed and  successfully  maintained  that  the  lands 
were  and  are  accretions  to  the  riprap  bank. 
In  much  of  the  litigation  he  was  strennously 
(Vpoaed  by  the  learned  counsel  who  now  r^ 
resents  blm  in  this  case,  and  who  has  with 
entire  consistency  and  great  ablUty  vlstnoas- 
ly  maintained  the  Insular  theory. 

^nie  trial  court  in  the  present  case  must 
hare  given  considerable  weight  to  tbe  evi- 
dence introduced  In  tbe  way  of  pleadings, 
records,  and  judgments  in  the  other  litiga- 
tion. We  referred  briefly  to  those  cases  in 
the  first  opinion.  We  sball  now  quote  more 
at  length  from  the  decision  and  findings  in 
the  case  oC  State  v.  Meriwether,  182  Fed.  457, 
100  C.  G.  A.  191,  decided  in  1910  by  the  Cir- 
cuit Court  of  Appeals  The  controversy  In 
tbat  case  arose  in  a  suit  against  tbe  county 
treasurer  of  Wyandotte  county  to  establish 
tlie  own^shlp  of  a  fund  of  922,000,  deposited 
as  condemnation  money  for  the  right  of  way 
oat  a  railroad  across  lands  including  those 
now  in  dispute.  Jane  Stark,  Uiroo^  wh«n 
plaintiff  claims,  and  Meriwether,  were  par- 
ties. Meriwether  filed  a  Terlfled  cross-com- 
plaint, In  whi(di  he  set  forth  his  claims  to  the 
fond  by  reason  of  his  ownership  of  most  of 
ttw  tract  He  aUeged  Oat  in  1888  the  Mis- 


souri river  began  anew  to  change  its  coarse, 
and  that  tbe  lands  were  formed  by  accre- 
tions to  tbe  old  south  bank  of  the  river  as  It 
existed  prior  to  the  accretions.  He  all^^ed 
that  Jane  Stark  was  the  owner  of  the  ac- 
cretions attacbed  to  her  land  lying  "just  west 
of  and  adjoining"  his  own  laud,  but  aUeged 
that  the  accretions  should  be  equitably  di- 
vided between  the  owners  of  the  old  south 
bank  of  the  river,  and  he  claimed  that  upon 
his  theory  of  an  equitable  division  of  the 
accretions  Jane  Stark  would  not  be  entitled 
to  any  share  In  tbe  condemnation  money. 
His  theory  was,  as  contended  in  tbe  present 
case,  tbat  even  though  the  lands  in  dispute 
were  formed  by  accretions  to  the  river  bank, 
still,  lnasmu<Ai  as  his  lauds  extended  around 
the  southeast  carve  of  the  old  river  bank, 
his  lines  sbould  be  extended  diagonally 
across  Stark's  accretions,  and  Stark's  lines, 
instead  of  extending  outwards  toward  tbe 
new  bank  of  the  river,  should  extend  across 
the  accretlcHia  awarded  to  the  heirs  of  Anna 
B.  Wood  in  the  Fowler  v.  Wood  Case,  supra. 
The  state  of  Kansas  Intervened  in  the  salt, 
and,  represented  by  tbe  learned  counsel  who 
now  appears  for  Meriwether,  set  up  its  dalm 
to  the  condemnation  mtxiey.  The  nature  of 
Its  claim  will  be  referred  to  presently.  The 
special  master  appointed  to  find  the  facts 
and  tbe  law  reported  in  1908,  finding  Meri- 
wether entitled  to  all  the  f 22,000  condemna- 
tion money  except  the  sum  of  f809.50,  whldi 
the  master  concluded  belonged  and  should 
be  paid  to  Jane  Stark;  but  he  reserved  tbe 
question  of  whether  Meriwether's  claim  to 
that  sum  was  In  fact  superior  to  hers.  We 
assume  that  tbe  point  reserved  was  the  one 
depending  on  the  manner  in  which  the  ac- 
cretlcms  should  be  divided  between  MeriweOi- 
er  and  Mrs.  Stark.  The  report  of  the  master 
was  confirmed,  and  judgment  rendered  in 
Meriwether's  favor  against  George  W.  Howe 
and  the  state  of  Kansas.  Tbe  case  came 
before  the  Circuit  Conrt  of  Appeals  on  an 
appeal  by  the  state.  In  the  opinion  of  that 
court  the  statement  of  tacts,  after  redtlnc 
the  substance  of  Meriwether's  cross-bill,  pro- 
ceeds as  follows: 

"The  state  of  Kansas  In  Its  croBS-bil),  after 
maUng  allegations  similar  to  those  of  Meri- 
wether concernin?  tho  title  and  washing  away 
of  the  land  and  tne  diange  of  tbe  river's  chan- 
nel, alleged  that  afterwards  'there  appeared 
above  the  surface  of  said  stream,  and  within 
the  channel  of  said  stream,  an  island,  which  was 
<m  both  sides  of  the  state  line  at  said  pobit| 
and  on  the  Missouri  side  the  main  diannu 
of  said  stream,  of  which  island  tbe  state  of 
Kansas  was  the  owner  by  reason  of  Its  being 
formed  apoQ  and  within  the  bed  and  channd 
of  said  stream,  whi<^  island  gradually  extended 
toward  the  Kansas  or  i^bt  bank  at  said 
Btream ;  aUo  thai  onotW  or  other  iaUmdg  ap- 
peared in  the  bed  of  taid  ttream  on  th*  Kanaat 
fide  of  the  ttate  Une,  and  on  the  Missouri  side 
of  the  main  channel,  or  deeper  part  of  the 
stream,  Which  other  uland  or  islands  also  be- 
longed to  the  state  of  Kansas  for  the  same  rea- 
sons, and  that  said  islands  by  gradual  accie- 
ti«:i  thereto  became  united  and  extended  un- 
til they  reached  the  Kansas  bank.  •  •  •  And 
dtfenoant  says  tbat  the  said  land  so  oondooned 
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was  not  an  accretion  to  tba  mabdand,  or  to  any 
land  owned  by  aaid  MeriwaUwr,  or  to  any  per- 
son throagh  or  onder  wboni  he  dainur,  bat  that 
the  sAfoe  consisted  of  islands  which  formed  and 
appeared  in  the  channel  of  the  Missouri  river 
and  accretions  thereto,  all  of  which  belonged  to 
this  defendant,  by  reason  ot  which  fact  this  de- 
fendant is  entitled  to  have  and  receive  the  said 
com  of  122,000.'  To  thia  intervening  cross-bill 
Meriwether  filed  an  answer,  in  which  he  denied 
the  insular  theory  of  the  state  and  reasserted  his 
claim  that  the  land  condemned  was  formed  by 
accretions  to  his  riparian  possessions."  (Italics 
oars.)  SUte  of  Kansas  Meriwether,  182 
VtA.  457,  469,  106  a  a  A.  181,  lOS. 

nie  statement  of  fiicts  ttafioi  qnotes  tlie 
language  of  tbe  special  master  as  follows: 

"A  change  in  the  bed  of  said  river,  caused  by 
a  shallowing  of  the  channel  opposite  the  rip- 
rapped  baiui,  began  to  occur,  and  a  sand  bar 
oocreiion  to  wid  bank  began  to  foru  after  the 
spiiiv  rises  in  said  river,  and  also  a  sand  bar 
began  to  form  on  the  northern  and  eastern  side 
of  the  channel  as  it  then  existed,  and  from 
thoiee  on  said  sand  bar  accretion  and  sand  bar 
extended  north  and  east  and  snbst^ptially  paral- 
lel with  the  south  bank  and  increased  In  ndgbt 
and  width,  and,  with  their  extension  and  growth, 
the  channd  of  the  river  grew  shallower  and  re- 
ceded in  a  northerly  and  easterly  direction." 
162  Fed.  459.  105  G.  a  A.  193. 

The  opinloQ  continues  tbe  statement  of 
facts: 

"He  found  that  in  the  year  1889  the  Na- 
tional Waterworks  Company,  en  owner  of  land 
fronting  on  the  river  above  that  in  question, 
constructed  a  dyke  located  about  1,600  feet  up- 
stream frtHn  the  land  in  question ;  also  that 
the  dty  of  Kansas  City  at  about  that  time 
extended  a  sewer  out  ioto  the  new  current  of 
the  river;  that  the  effect  of  these  constructions 
was  to  retard  the  flow  of  water  around  the  point 
of  land  at  the  influx  of  the  Kansas  river,  make 
it  flow  farther  northward,  accelerate  the  accre- 
tion along  the  southern  bank  of  the  river,  and 
increase  the  bright,  width,  and  length  the 
sand  bar  in  the  receding  channel  of  the  river; 
that  as  a  result  the  channel  receded  farther 
north  and  east  until  in  the  year  1881  or  1892 
it  ran,  and  has  ever  since  continued  to  run, 
sev^al  hundred  feet  nortii  of  the  land  in  ques- 
titHL"   1S2  Fed.  459,  106  O.  G.  A.  193. 

We  now  quote  from  the  opinion  itself: 
"Because  of  this  last-mentioned  fact,  among 
others,  it  is  contended  by  learned  counsel  for 
the  state  that  the  land  condemned  was  not  an 
accretion  to  the  shore,  but  waa  an  isolated 
growth,  an  idand  rising  from  the  bed  of  tbe 
nTer.  We,  howevw,  are  unable  to  agree  to 
this.  Not  onlv  did  uie  agtecial  master  and  the 
trial  court  find  against  it,  but,  by  reason  of  the 
claim  that  tiieir  findings  are  uncertain  and  in- 
cmiclusive,  we  have  examined  the  evidence,  in- 
cluding several  authentic  topographical  surveys 
and  plats  made  between  the  years  1886  and 
1892  while  the  land  was  forming,  and  from  them 
all  we  are  satisfied  that  the  accretion  theory  is 
sustained  by  the  proof  and  that  the  insular 
theory  is  not  sustained.  The  fact  that  tbe  land 
along  the  new  channel  is  a  little  higher  in  eleva- 
tion than  that  which  lies  further  inland,  nearer 
to  the  riprapped  bank,  Is  a  ccndltion  not  in  con- 
sist eot  with  the  conclusion  reached.  The  evi- 
dence tends  to  show  that  in  tbe  process  of  land 
formation  by  accretion  it  is  not  uncommon  to 
find  higher  levels  next  to  the  channel  and  a 
redssioD  to  lower  levels  further  inland."  182 
Fed.  461,  106  a  a  A.  106. 

Upon  the  theory  that  all  these  new-made 
lands  vnre  accrettons  to  the  riprap  bank. 
Meriwetber  defeated  the  claim  of  the  state  of 


Kansas,  and  secured,  not  only  $21,000  coa- 
demnatlon  money,  but  also  title  to  a  large 
tract  of  valuable  land.  His  theory  was  sup- 
ported by  facts  sworn  to  by  him.  He  now 
asserts  the  facta  to  have  been  the  exact  con- 
trary, and  in  order  to  defeat  Stark  sets  up 
the  claim  that  the  lands  In  question  were 
formed  by  accretl(ms  to  islands.  In  litiga- 
tion with  the  state  and  other  parties  he  es- 
tablished his  own  testimony  and  that  of 
others  that  tbe  so-called  Islands  were  mere 
"sand  bar  accretions"  to  the  river  bank. 
Having  greatly  profited  by  the  process  of 
blowing  hot,  he  now,  in  order  to  profit  again, 
blows  cold,  calmly  relying  upon  the  reference 
In  the  trial  court's  findings  to  the  locality  in 
Question  as  an  "Island"  that  never  washed 
away.  He  seeks  now  to  magnify  the  Impor- 
tance of  the  sand  bar  accretion  by  inslstiog 
that,  when  It  was  first  risible,  there  ran  be- 
tween It  and  tbe  riprap  bank  next  to  Fow- 
ler's pacing  plant  tbe  main  "channel  of  the 
largest  river  In  tbe  world."  In  the  formw 
opinion  we  said  that.  If  he  was  not  e8toi^»ed 
to  assert  his  present  claim,  perhaps  h%oagbt 
to  be.  The  doctrine  of  equitoble  estoppel, 
strictly  Q>ealdng>  never  applies  unless  the  one 
urging  it  shows  that  his  posltl<m  or  rights 
have  been  prejudiced  in  some  material  way 
by  the  former  attitude  or  conduct  at  the 
one  sought  to  be  estopped. 

There  was  In  evidence  a  letter  written  by 
Meriwether  to  Mrs.  Stark  In  1003,  admitting 
she  was  entitled  to  the  accretions  in  front  of 
her  land,  but  setting  up  a  claim  that  the  ac- 
cretions should  be  equitably  divided.  He  al- 
leged the  same  thing  in  the  condemoatlMi 
suit  wherein  Mrs.  Stark  was  a  party.  We 
do  not  deem  it  necessary,  however,  to  deter- 
mine whether  bis  conduct  In  these  respects 
BO  far  prejudiced  tiie  grantors  of  plaintiff. 
Stork,  that  tbe  principle  of  equitable  estop- 
pel applies  In  strictness.  "Whether  the  prin- 
ciple la  described  as  equltiUile  estoppel,  quasi 
estoppel,  walTO^t  ratification,  election,  or  as 
a  reqnlremrait  of  consiatencyi.  In  conduct.  Is 
not  very  important"  Powers  t.  Scbarllng, 
76  Kan.  865,  859,  02  Paa  1009,  llOa  The 
foregoing  excerpt  la  quoted  with  iy>proTal  In 
Bank  r.  Jesdi,  168  Pac.  150,  and  also  the  fol- 
lowing from  10  R>  O.  L.  694: 

*^e  doctrine  of  equitable  estoppel  is  fre- 

?iuently  applied  to  transactions  in  which  it  is 
ound  that  it  would  be  unconscionable  to  permit 
a  person  to  maintain  a  position  incotudstent  with 
one  in  which  he  has  acquiesced." 

It  is  sufficient  to  say  that.  In  view  of  all 
the  facts  stated,  the  claim  that  it  became  a 
physical  impossibility  for  the  lands  In  dis- 
pute to  have  been  formed  by  accretion  to  the 
river  bank  does  not  impress  this  court ;  and 
it  seea  no  reason  to  disturb  the  findings  of 
the  trial  court  to  the  effect  that  these  lands 
belong  to  Stark,  notwithstondlng  the  refer- 
ence In  the  findings  to  the  so-called  "Is- 
land B." 

The  former  Judgment  will  be  adhered  to. 
All  the  Justices  concurring. 
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STATE)  T.  UNITED  STATES  TRUST  00. 
.  OF  NEW  TORE  (MBBCHAJTTS'  NAT. 
BANK,  aarDUhee).    (No.  21059.) 
(Soprane  Court  of  Konsaa  iO,  191T.) 

(8pllabu4  &y  the  Courts 
Taxation  «=3»878(2)— IiraKBiTAKca  Tas— 

POWEB  OF  AFPOJNTHENT— StATOTBS. 
Where  the  will  of  a  testator  who  died  before 
the  enactment  of  the  inheritaoce  tar  law 
(lAws  1916,  c.  357)  created  a  life  estate  in  cer- 
tain stocks  of  a  Kansas  oorporadon  in  favor  of 
Ids  Tvidow,  and  bequeathed  the  remainder  to 
aiich  beneficiaries  as  might  be  named  tn  a  power 
of  appointment  created  by  his  will  and  confer- 
red Qpon  his  widow,  the  remainder  thus  taken  is 
pert  of  Qie  testator's  esute,  and  is  specifically 
exempted  from  the  payment  of  the  inheritance 
tax  by  section  23  of  the  act,  notwlthstandinST 
the  power  of  eppointmoit  was  exercised  after 
the  act  took  effect. 

[Bd.  Note.— For  other  caseSi  h«  Tazatiooi, 
Cent.  Dig.  S  1701.] 

Appeal  from  Dtetrict  Ooart,  Shawnee 

County. 

Action  b7  the  State  of  Kansas  against  the 
Unite*  States  Trust  Company  of  New  York, 
and  Merchnnts*  National  Bank,  garnishee. 
JudgniCTt  for  plalntUT  on  an  agreed  state- 
memt  of  fttcta,  and  defendant  appeals.  Be- 
Tersed,  with  InstmcticmB  to  enter  Judgment 
Cor  the  deteidant 

Blair,  Magaw  &  LlUard,  of  Topeka,  for  ap- 
pellant 'S.  M.  Brewster,  Atty.  Gen.,  S.  N. 
Hawkes,  Asst  Atty.  Gen.,  and  JaSm  I*,  Hunt, 
of  Togek%  for  the  State. 

DAWSON,  J.  This  is  an  action  by  the 
state  to  collect  a  sum  of  money  alleged  to  be 
due  under  the  Inheritance  tax  law  of  1915 
upon  the  transfer  of  certain  shares  of  stock 
in  the  Santa  F6  Railway.  The  state's  claim 
to  the  tax  is  thus  founded:  Simon  La  van- 
burg,  a  citizen  of  New  York,  died  In  1904, 
bequeathing  a  life  interest  In  this  stock  and 
other  property  to  his  widow,  and  bestowing 
upon  her  the  power  of  appointment  of  bene- 
ficiaries to  enjoy  the  ranainder  of  hia  estate 
after  her  death.  To  these  beneficiaries  to  be 
named  by  her  he  bequeathed  this  remainder 
and  provided  for  the  disposition  of  that  re- 
mainder if  his  widow  failed  to  exercise  the 
power  of  ai^lntment   The  wlU  reads: 

"Third.  Upon  the  death  of  my  said  wife  I 
direct  my  executors  to  pay  over  the  principal ; 
of  such  trust  fuod,  or  as  much  thereof  as  may 
then  remain  in  their  bands,  to  such  corpora- 
tions or  individuals,  and  in  such  amounts,  as 
my  said  wife  may  by  her  last  will  and  testa- 
ment direct,  and  I  give,  devise  and  bequea^ 
the  same  accordingly. 

"In  the  event  of  the  failure  of  my  eaid  wife 
to  dispose  of  the  whole  or  a  part  of  said  prin- 
cipal of  said  trnst  fund,  thm  and  in  that  ease 
I  direct  my  execators  to  divide  the  same  in 
manner  hereinafter  provided." 

Simon  Levanburg's  widow,  also  a  resident 
of  New  Tortc,  died  in  May,  1915,  and  in  her 
will  she  exercised  the  power  of  appdlutment 
conferred  upon  her  by  her  husband's  wllL 


Pursuant  theKto  the  Santa  ebotSt  belong- 
ing to  her  husband's  estate  baa  been  trans- 
ferred by  the  defendant  trust  company,  and 
the  question  for  review  la  whether  the  state 
is  entitled  to  the  tax  under  these  circum- 
stances. Pending  the  outcome  of  this  action 
the  sum  in  controversy  has  been  deposited  in 
a  T<H>eka  bank  ne0)tiatloins  of  connad  ftir 
the  parties. 

The  first  Inheritance  tax  law  of  1909  (chap- 
ter 248),  repealed  by  ctiapter  330  of  the  Laws 
of  1913,  has  no  bearing  on  the  case.  The 
present  inheritance  tax  law  (Laws  1915,  c. 
357),  which  took  effect  on  April  10,  1916,  gov- 
erns. If  the  state's  claim  falls  within  its 
terms. 

The  district  court  rendered  Judgmoit  for 
the  plaintiff  on  an  agreed  statement  of  fiicta, 
and  the  defendant  appeals.  Only  the  ques- 
tions of  law  require  our  attention,  and  the 
chief  and  controlling  one  of  these  arises  on 
the  effect  of  section  23  of  the  act,  wtaldi  pco- 
vldes: 

"This  act  shall  not  apply  to  estates  of  persons 
deceased  prior  to  the  taking  effect  hereof." 

It  seems  clear  that  the  Legislature  intend- 
ed that  this  statute  was  to  operate  proq>eo- 
tlvely.  ^niat  would  ordinarily  f cdlow,  not  be- 
cause a  retroactive  «ffect  could  not  be  glT^ 
but  that  such  constractlcai  Is  never  given  un- 
less the  legislative  Intent  to  do  so  Is  clear 
and  onequlvocaL  Donglaa  County  t.  Wood' 
ward.  78  Kan.  2S8,  84  Fftc.  lOSBt  Cltj  of 
Wichita  V.  Ballroad  &  Light  Co.,  96  Kan. 
606, 152  Pac.  768;  LIghtnw  v.  Insarance  Gow, 
97  Kaa  97,  102,  154  Pa&  227. 

To  whose  estate  did  tbls  -Santa  F6  etoA 
belong ;  to  that  of  Simon  Lavanbnrg  who 
died  hmg  before  the  enactment  of  the  Inheri- 
tance tax  law,  or  to  ttiat  of  his  widow  who 
died  after  its  raacbnent?  Undoubtedly  the 
stock  belcmged  to  the  estate  of  Simon.  Ba 
disposed  of  It  absolutely  1^  his  will— a  llfs 
estate  to  his  widow,  and  the  remainder  tm 
set  forth  above. 

It  Is  true  that  It  was  after  the  eaactausaSi 
of  the  law  of  1915  that  Lavanburg's  widow 
exercised  the  power  of  app<totment.  but  It  la 
not  possible,  without  ignoring  or  mlntmlslng 
the  fair  Intendment  of  section  28,  to  find  lan- 
guage in  the  statute  to  warrant  the  Impo^- 
tlon  of  the  tax  npon  the  exercise  of  that  pow- 
er or  upon  the  taking  of  the  stock  by  the 
beneficiaries  under  its  exercise.  What  lan- 
guage in  the  statute  will  bear  Uiat  interpreta- 
tion? Counsel  for  the  state  contend  that  sec- 
tion 1  of  the  act  fixes  the  tax  and  section  2 
fixes  the  liability  of  the  executor  to  pay  It. 
We  do  not  thus  read  section  1.  It  merely  pro- 
vided that  all  property  (of  persons  dying  aft- 
er the  act  takes  effect)  which  passes  by  will 
or  intestate  succession,  and  gifts  made  In  con- 
templation of  death,  with  certain  exceptions, 
are  liable  to  the  tax  In  the  specified  classes 
and  percentages  therein  set  forth.  Section 
2  concerns  the  payment  of  the  taxes  due  on- 
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dar  tlie  act  8«ctton  8  touches  Uie  propoiA- 
tlon.  It  reads: 

"Ib  every  case  where  Uiefe  shall  be  a  beQiieet 
or  graot  of  personal  estate  made  or  intended  to 
take  ^ect  in  possessioti  or  eDjoyment  after  tbe 
death  of  the  grantor,  to  take  effect  in  posses- 
sion or  come  into  actual  enjoyment  after  the  ez- 
'  piration  tit  one  or  more  life  estates  or  a  term 
of  yean,  whether  condltiiHial  upon  tbe  happen- 
iag  of  a  contingency  or  dependent  apon  the  ex- 
ercise of  a  discretion  or  subject  to  a  power  of 
appointment  or  otherwise,  the  executor,  admin- 
IstxatOT  or  grantor  may  deposit  with  the  county 
treasurer  a  sum  of  money  sofficient  In  the  opin- 
ion of  thB  tax  commission  to  pay  all  taxes  which 
may  become  due  upon  such  bequest  or  grants," 
etc 

Section  27  contabiB  some  d^Dlttons  and 
rales  of  iDterpretatlon: 

"The  words  'estate'  and  'property,'  as  used  ia 
this  act,  shall  be  taken  to  mean  tbe  real,  per* 
Bonal  and  mixed  property  or  interest  therein  of 
the  testator,  intestate,  grantor,  bargainor,  ven- 
dor or  donor  which  shall  pass  or  be  transferred 
to  legatees,  devisees,  h^re,  next  of  kin,  gran- 
tees, donees,  vendees,  or  successors,  and  shall 
inclode  all  phonal  property  within  or  without 
i^e  state.  The  word  'trantfer,*  as  used  In  this 
act,  shall  be  taken  to  include  the  passing  of 
property  or  any  interest  therein  in  possession  or 
enjoyment,  present  or  future,  by  Inheritance, 
descent,  dense,  succession,  bequest,  grant,  deed, 
bargain,  sale,  gift  or  appointment  in  the  man- 
ner herein  prescribed.  Tb9  word  'decedent,'  as 
used  in  this  act  shall  include  the  testator,  in- 
t^tate,  grantor,  bargainor,  vendor  or  donor." 

Another  sectioB  somewhat  pertinent  reads: 
"Sec.  13.  If  a  foreign  executor,  administrator 
or  trustee  assigns  or  transfers  any  stock  in  any 
national  bank  located  in  this  state  or  in  any 
corporation  organised  nnder  the  laws  of  this 
state,  owned  by  a  deceased  nonresident  at  tbe 
date  of  liis  death  and  liable  to  a  tax  under  the 
provisions  of  this  act,  the  tax  shaU  be  paid  to 
the  county  treasurer  of  the  proper  county  at 
the  time  of  such  assignment  w  transfer ;  and 
if  it  is  not  paid  when  due,  such  executor,  ad- 
ministrator or  trustee  shall  be  perscmally  liable 
therefor  until  it  is  paid.  •  • 

Section  8  relates  to  tbe  estates  of  persons 
who  hare  died  since  the  enactment  of  the 
statute,  and  the  language  "whether  condition- 
al upon  the  happening  of  a  contingency  or 
dependent  upon  the  eierdse  of  a  discretion 
or  snbject  to  a  power  of  appt^tment  or  other- 
wise" is  a  dependent  and  qualifying  phrase 
which  relates  to  the  bequests  and  grants 
made  by  the  grantor  and  which  take  effect 
after  the  grantor's  death.  The  shares  of 
stock  sought  to  be  taxed  are  of  that  nature, 
except  that  they  pertain  to  an  estate  of  one 
who  died  prior  to  the  enactment.  Tbe  bequest 
of  the  remainder  of  them  was  to  take  effect 
according  to  the  will  of  Simon  "after  the 
piration  of  one  or  more  life  estates  or  a  term 
of  years,"  as  the  statute  reads,  and  were  "de- 
pendent upon  the  exercise  of  a  discretion" 
and  "snbject  to  a  power  of  appointmeut.'' 
And  section  27  declares  that: 

The  word  "  'property'  •  •  •  shall  be  taken 
to  mean  the  *  *  *  Interest  *  *  *  of  the 
testntor  •  *  •  or  doaca.  •  •  •  xhe  word 
transfer'  •  ♦  •  shall  •  •  •  include  the 
passing  of  projwrty  [of  the  testator]  or  any  in- 
terest therein  •  •  •  by  •  •  •  gift  or 
appointment  In  the  manner  herein  prescribed." 


Read  tbid  statnte  as  we  may,  we  are  turned 
back-  on  every  view  to  the  "estate  of  the  tes- 
tator," the  "property"  of  the  "testator"  or 
"d<mor,"  the  "property"  or  "Interest"  of  the 
"donor"  upon  which  the  Legislature  wonld 
impose  a  tax  before  It  will  consent  to  the 
passing  of  the  testator's  or  decedent's  prop- 
erty to  the  beneficiary,  and  the  act  avowedly 
does  not  care  how  it  passes,  whether  by  wlU, 
Intestate  sncaessicnv  or  by  vnwlntment.  Mot 
only  does  the  act  SEXpranly  exempt  from  Its 
terms  the  estate  and  innv>ert7  of  perscnu  de- 
ceased before  Its  enactmrnt,  hut  it  mast  be 
held  that  It  exmptfl  every  interest  therein, 
S  27.  OutBinly  a  power  of  appointment— the 
right  to  designate  e  henefldaxy  <tf  a  bequest 
of  pnH>erty — ^is  an  Intorest  In  the  property. 
In  whose  property  is  It  an  interest?  Sorely  It 
Is  an  Interest  in  Oie  property  of  Uie  testator^ 
of  the  person  who  <xeated  the  power  of  ap- 
pointment. 

We  are  asked  to  h(Ad  tiiat  the  tax  Is  dne 

because  the  property  of  one  who  died  before 
the  law  was  enacted  now  passes  to  a  penm 
named  in  a  power  of  wpolntmoit  created  be- 
fore the  adoption  of  the  act,  but  not  exercised 
until  after  the  act  took  effect.  No  fair  Inter- 
pretation of  the  act  will  warrant  this.  One 
cannot  read  the  earlier  and  later  decisions 
in  New  York  and  Mtassaclrasetts,  based  upon 
earlier  and  later  statutes  of  those  states, 
dted  and  discussed  In  Boss  on  Inheritance 
Taxation,  S§  40,  78,  79,  and  in  an  instructive 
note  In  33  L.  R.  A.  (N.  S.)  236,  without  feeling 
that  our  Le^slatore  Intended  to  eliminate  the 
probability  of  such  controversies  when  it  In- 
corporated section  23  In  the  Kansas  statnte, 
a  i»-ovl8l<m  not  found  In  other  inheritance 
tax  acts,  and  one  logically  conflicting  with  the 
Inclusive  language  of  the  later  New  York  and 
iMassachusetts  statutes  (Laws  «f  New  York 
1897,  c.  284;  Laws  of  Massadiusetts  1909, 
c.  627)  which  purposely  reach  out  to  tax  the 
taking  of  prt^>erty  under  the  exercise  of  the 
power  of  the  donee  notwithstanding  the  prop- 
erty belonged  to  tbe  estates  of  persons  who 
died  before  the  adoption  ot  the  inheritance 
tax  laws  of  those  states.  The  plain,  un- 
equivocal terms  of  section  23  Intend  that  the 
act  of  1915  shotild  not  affect,  either  directly 
or  Indirectly,  the  estates  ftf  persms  who  died 
before  its  enactment. 

Tbe  judgment  is  reversed,  with  Instructions 
to  enter  judgment  for  the  defendant  on  tbe 
agreed  statement  of  facts.  All  the  JnetlcaB 
concurring. 


STATE  V.  ATCHISON,  T.  &  &  F.  BT.  00. 

(No.  210510 
(Supreme  Oourt  <a  Kansas.    Feb.  10,  1917.) 

fSyUabm  &y  tlu  Court.) 

1.  Taxation  4=»861  —  iNHxarrAifcz  Tax  — 
TSAKSFBR  or  Stock— Statute, 
In  1912  a  Kansas  statute  was  in  force  im- 
posing a  tax  upon  legacies  and  successions, 


«B9»ror  otlwr  eases  see  sum  topic  and  KBT-NUUBBR  In  sll  K«r-Niimber«d  DlnesU  and  Indszw 
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wUeh  ooDtalned  ■  proviaion  that  if  a  domestie 
corporatioD  ahoiild  record  a  transfer  of  its  OxA 
by  a  foreign  executor  before  the  payment  of  the 
tax  thereby  required,  it  should  be  liable  there- 
for. In  that  year  a  nonresident  died  whose 
will  disposed  of  atodt  in  a  Kanaas  corporation. 
In  1913  the  statute  was  repealed,  with  no  quali- 
fication except  that  foond  in  the  general  sav- 
ing clause,  which  preserves  "any  right  which 
accrued"  and  "any  duty  imposed"  by  virtue 
thereof.  The  tax  haa  never  been  paid.  In 
1916  the  stock  was  presented  to  the  corpora- 
tion and  its  transfer  to  the  legatees  was  record- 
ed. The  state  brought  an  action  against  the 
corporation  for  the  amount  of  the  tax.  Held, 
the  obligation  of  the  executor  and  legatees  to 
pay  the  tax,  and  the  right  of  the  state  to  de- 
mand it  them,  BomTed  the  repeal  of  the 
statute^ 

[Ed.  Note.— For  other  caMi,  see  Taxation, 

Cent  Dig.  S  1676.]  ■ 

2.  Taxatiok  «s9861— Transfbs  Tax— Stat- 
UT»— "Right  Aoobitid"— "Duty  Ijcposbd." 
The  action  cannot  be  maintained  against  the 
coiporation,  because  the  right  of  the  state  to 
look  to  the  corporation  to  refuse  (at  such  time 
tn  the  fnture  as  Its  action  ahould  be  invoked)  to 
record  the  transfer  of  the  stock  while  the  tax 
remained  unpaid  was  not,  at  the  time  of  the 
repeal,  an  accrued  right  vitUn  the  meanii^;  <tf 
the  saving  clause;  and  Hbe  oUlgation  of  the 
coiporation  in  that  regard  bad  not  thea  become 
a  ''duty  imposed." 

[Ed.  Note.— For  other  caaea,  see  TaxatioUt 
Cent  Dig.  S  167ft 

For  other  definitions,  see  Words  and  Phrases, 
Firat  and  Second  Series,  Aocmed  Right.] 

Appeal  from   District  Court,  Shawnee 

County. 

Action  by  the  State  of  Eanaas  against  the 
Atchison,  Topeka  &  Santa  V6  Railway  Com- 
pany. Jndgment  for  defendant,  and  plalntUf 
appeals.  Afllrmed. 

8.  M.  Brewster,  Atty.  Gen.,  and  John  Lu 
Hunt  and  W.  P.  Montgomery,  both  of  To- 
peka, for  the  State.  Robert  Dunlap,  of  CHii- 
cago,  111.,  and  W.  B.  Smith,  of  Top^a.  toe 

MASON,  J.  Ida  A.  Stevens,  a  resident  of 
Florida,  died  Octob^  12,  1912,  owning  60 
shares  of  the  capital  stock  of  the  Atchison, 
Topeka  ft  Santa  F6  Railway  Company,  which 
she  bequeathed  to  ber  brother  and  sister. 
The  Kansas  statute  which  was  in  force  at 
that  time  Imposed  a  tax  upon  the  8uccefnl(m 
to  the  proper^,  and  provided  that  if  In  that 
situation  a  doiUestlc  corporation  should  re- 
cord a  transf^  of  its  stock  by  a  foreign  ex- 
ecutor before  the  payment  of  the  tax,  it 
sboald  be  itsdf  llaUe  therefor.  Qexu  Stat 
1000,  I  9278.  The  tax  has  never  beoi  paid. 
On  January  25,  1013,  tiie  entire  statute  was 
repealed  without  any  substitute  being  pro- 
vided, and  without  any  special  saving  clause. 
Laws  1913,  c.  330,  8  1.  On  February  11, 1916, 
the  railway  company  recorded  a  transfer  of 
the  stock  fr<Mn  the  executor  at  the  will  to 
the  legatees.  Hie  state  at  once  brought  an 
action  against  It  to  recover  the  amount  of 
the  tax.   A  demurrer  to  the  pettUon.  which 


stakes  these  facts,  was  sustained,  and  the 
state  appeals. 

[1]  1.  The  <]uesti<Hi  presmted  Is  whether 
the  power  to  enforce  the  collection  of  the 
tax  In  this  manner  was  preserved  by  the 
general  savliig  clauM  of  tha  statute,  wbldi 
reads: 

"The  repeal  of  a  statute  does  not  revive  a 
statute  previously  repealed,  nor  does  such  repeal 
affect  any  right  which  accrued,  any  duty  impoe- 
ed,  any  penalty  incurred,  nor  anv  proceeding 
commenced,  under  or  by  virtue  of  tne  statute 
repealed."    Oen.  Stat  1915,  i  10073. 

No  proceeding  for  the  aifwoement  of  the 
tax  had  been  b^un  at  the  time  the  statute 
was  r^)ealed.  If  the  obUgatitm  imposed  uih 
on  a  corporation  to  pay  the  tax  where  its 
stock  Is  acquired  by  will  or  descmt.  In  case 
It  records  a  transfer  while  it  remains  un- 
paid, is  regarded  as  a  penalty.  It  cannot  be 
considered  as  one  that  had  been  Incurred 
prior  to  the  repeal,  for  it  could  not  be  in 
fault  until  the  stock  was  presented  tbr  trans- 
fer, and  this  did  not  take  place  until  later, 
nierefore.  If  the  claim  sued  upon  exists,  it* 
must  be  by  reason  ct  a  right  whl<di  had  a(s 
crued  to  the  state,  or  a  duty  which  bad  been 
imposed  upoa  the  company,  prior  to  Febru- 
ary 11,  1018.  A  present  rijg^t  may  exlat  to 
require,  as  a  present  duty  may  exist  to  p»- 
form,  an  act  In  the  future  the  scope  of  which 
Is  not  exactly  defined,  a  familiar  llluBtratioa 
lieiiig  found  in  the  relatl<»is  of  the  partial 
to  an  unmatured  contract  obligation  to  pay, 
absolutely  or  upon  oonditlim,  a  sum  of  money 
to  be  subsequently  ascertained  in  a  fixed 
manner.  Here  In  a  certain  sense  a  rigbt  ae- 
crued  to  the  state  as  early  as  the  admisslai 
of  the  wlU  to  probata  to  demand  ot  the  per- 
sons liable  therefor  Uie  amount  of  the  tax 
as  it  sthonld  thereafter  be  determined,  and 
to  enforce  Its  ofllectioo  all  the  nttons 
provided  by  the  statute,  In^udtos  tbe  rlgbt 
to  look  to  the  corporatlm  to  refuse,  at  such 
time  as  its  action  ahould  be  inTt^ied,  to  give 
effect  to  tbe  transfer  of  the  stock  in  accord- 
ance with  tbe  wUl,  unless  the  tax  had  l>een 
paid,  or  at  Its  <^on  to  assume  tbe  burden 
itself.  In  the  same  sense  it  may  be  said 
that  at  that  time  a  corresponding  duty  was 
Imposed  upon  tbe  couqHiny  with  respect  to 
its  conduct  whenever  occasion  to  act  In  the 
matter  should  arise.  Tbe  precise  question 
for  consideration  is  whether  in  this  cimneo 
tl<ni  a  right  can  be  regarded  as  having  ac- 
crued to  the  plaintiff,  or  a  duty  can  be  re- 
garded as  having  be»i  Imposed  upon  the  de- 
fendant, before  an  opportunity  for  action  had 
been  presented,  and  before  any  official  deter- 
mination had  been  made  of  fb»  liability  of 
any  one. 

The  unqualified  repeal  of  a  statute  does 
not  affect  property  rights  that  have  already 
vested  under  It  They  are  beyond  the  reach 
of  the  le^slatlon.  The  field  of  action  of  a 
saving  clause  is  to  prevent  tbe  loss  of  in- 
choate rights  and  the  release  ot  Imperfect 


^iFor  other  91mm  see  wune  topla  and  KST-NUMBBB  la  sU  KwNomlMEed  DlassU  wd  I»dKM» 


Digitized  by  Google 


Kan.) 


STATE  T.  ATdmsON,  T.  A  S.  7.  RT.  00. 


109 


obllgatlfHis.  Herts  Woodnran,  218  V.  3. 
20S,  80  Sop.  Ot.  021,  54  U  Ed.  lOOL  Legacy 
or  svccearion  taxes  wMdi  hftTe  become  due 
may  be  collected  after  the  repeal  of  the 
statute  on  whlcb  tbey  are  based.  87  Cyc 
1S58;  note.  8  L.  R.  A.  (N.  8.)  1210.  In  tbe 
federal  Saprane  Gonit  case  abov«  ctted  It 
was  iuAH  Qfliree  Jnstlcea  dlssentliis)  that  a 
sacceaalm  tax,  although  not  **dae  and  pay- 
able" when  the  act  anthmlalng  It  was  re- 
pealed, had  been  *%aposed."  and  bad  beeone 
ft  "llaUUty  Incaned"  within  fiie  meaning  of 
saving  clanses  employing  those  tenna  at  the 
moment  the  benefldary  became  entitled  to 
the  Immredlate  xKMSesalMi  and  enjojrment  of 
the  legacy.  In  earlier  cases  under  someiriiat 
similar  drcomstances  It  had  been  said: 

*'It  is  manifest  that  the  right  does  not  accrue 
until  the  duty  can  be  demanded,  that  is,  when 
it  [the  tax]  is  made  payable."  Glapp  t.  Mason, 
04  U.  S.  589.  592  (24  I..  Ed.  212):  Maaon  v. 
Sargent,  104  U.  S.  680,  683.  26  L.  Ed.  894. 

In  the  later  decision  the  earlier  ones  were 
distinguished  by  reason  of  differences  In  the 
facts  and  In  the  statutes  considered. 

We  think  It  fairly  dear  upon  reason  and 
authority  that  in  the  present  case  the  right 
to  enforce  the  tax  against  the  legatees  is  pre- 
served by  the  statute.  Tbe  dreumstance 
that  at  tbe  time  of  the  repeal  they  had  not 
actually  come  into  the  possession  of  the  prop- 
erty Is,  of  course,  not  Important  The  will 
gave  them  a  right  to  IL  niat  right  might 
have  been  defeated  If  the  estate  had  turned 
out  to  be  Insolvent.  The  fact  of  its  solvency 
existed  at  the  time  the  statute  was  repealed, 
even  If  no  court  had  yet  declared  It,  and  the 
subsequent  determioatlon  of  the  matter  op- 
erated to  confirm  the  title  given  by  the  will, 
not  to  create  a  new  one.  In  McCoach  r. 
Pratt,  236  U.  S.  562.  35  Sup.  Ct.  421,  59  L. 
Ed.  720,  tbe  refunding  of  a  tax  collected 
from  a  legatee  was  upheld,  because  of  the  re- 
peal of  the  statute  imposing  it,  after  the  tes- 
tator's death,  and  before  the  time  had  ex- 
pired for  presenting  claims  against  the  es- 
tate, and  ccmsequently  before  It  was  detei^ 
mined  that  the  legacy  could  be  paid.  But 
that  case  arose  under  an  act  of  Congress 
(Act  June  27,  1902,  c  1160,  8  3,  32  Stat  406) 
passed  prior  to  the  time  the  repeal  became  ef- 
foctlTe,  requiring  the  refund  of  such  taxes 
"as  may  have  been  collected  on  contingent 
beneficial  interests  which  ahall  not  have  be- 
come vested  prUw  to"  that  time,  and  provid- 
ing that  no  tax  should  thereafter  be  assessed 
or  imposed  'In  respect  of  any  contingent  ben- 
eficial interest  which  shall  not  become  abso- 
lutely vested  In  iKwsesslon  cht  enj<^men^ 
prior  to  the  date  named.  Tbe  decision  was 
based  on  the  hu^uage  quoted,  and  was  to 
the  effect  that  a  rlg^t  under  the  legacy  was 
"cwtlngmt"  within  the  meaning  of  the  stat- 
ute, and  did  not  become  "absolutely  vested 
In  possession  or  enjoyments*  until  it  was  as- 
certained that  after  the  payment  o£  the  debts 
of  the  estate  there  would  be  a  sufficient  resi- 
due to  meet  IL  Here  the  amount  of  the  tax 


was  required  to  be  determined  by  ttie  tax 
commission.  Gen.  Stat  1900,  gS  0281,  9282. 
The  state's  right  to  the  tax,  however,  cannot 
be  said  to  be  derived  tram  tiie  oommtsston's 
action.  Hut  is  a  mere  atw  In  the  otfUeotlon. 
The  zUfit  to  Oie  tax  may  exist  althoogta  the 
amoont  has  not  been  ascertained,  just  as  It 
may  exist  prior  to  the  time  fixed  for  pay- 
ment 

it)  3,  Tbe  relatloia  between  the  state  and 
the  executor  and  legatees  are  obviously 
qmte  different  however,  from  those  betweeu 
the  state  and  the  detgidant  Tlie  corpora- 
tion has  no  connection  wit3i  the  tax  except  as 
It  was  made  a  means  (very  effldoit  and  nec- 
essary) for  compiling  tts  payment,  by  title 
section  (rf  the  statute  reading: 

"If  a  fMdgn  executor*  administrator  «r  trus- 
tee assigns  or  transfers  any  stock  in  any  na- 
tional bank  located  In  this  state  or  in  any  cor- 
poration organized  under  the  laws  of  this  state 
owned  by  a  deceased  nonresident  at  the  date  of 
his  deatn  and  liable  to  a  tax  under  tbe  provi- 
stons  of  this  act,  the  tax  shall  be  paid  to  the 
county  treasurer  of  the  proper  county  at  the 
time  of  such  assignment  or  transfer;  and  It  it 
is  not  paid  when  due,  such  executor,  adminiHtra- 
tor  or  trustee  shall  be  personally  liable  there- 
for ondl  it  is  paid.  A  bank  located  in  this 
state  or  a  corporation  organized  under  the  laws 
of  this  state  whicb  shall  record  a  transfer  of 
any  share  of  its  stock  made  by  a  foreign  execu- 
tor, administrator  or  trustee,  or  issue  a  new 
certificate  for  a  share  of  its  stock  at  the  in- 
stance of '  a  foreign  executor,  administrator  or 
trustee,  before  all  taxes  ioipc»ed  thereon  by  the 
pnhdsions  of  this  act  have  been  paid,  shall 
be  liable  for  such  tax  in  an  action  of  contract 
brought  by  the  county  attorney  of  the  proper 
county  or  the  Attorney  General  In  the  name 
of  tile  state  and  at  the  instance  of  either  the 

§ rebate  court  or  the  tax  commission."  Gen. 
Ut  1909,  S  9278. 

Where  a  right  is  preeorred  after  the  re* 
peal  of  the  statute  creating  It,  MdlnarUy  the 
procedure  for  Its  enforcement  must  also  be 
saved  In  order  to  make  Its  pmervaUon  ^- 
f  ectlve,  unless  other  methods  f6r  tts  enforce- 
ment are  provided.  However,  when  the  stat- 
ute under  consideration  was  repealed*  the 
state  had  no  right  to  reoulre  of  the  corpora- 
tion any  act  and  the  corporation  owed  the 
state  no  dn^,  wMCh  was  capable  of  perfwm- 
ance  at  that  time,  or  wUdi  there  was  any 
certain^  of  its  ev«r  being  called 'im  to  pe^ 
form.  To  speak  of  the  privilege  of  the  state 
to  invoke  the  aid  of  the  corporatiMi  in  collect^ 
ing  the  tax,  should  oocaaifHi  ever  arlse^  as 
an  accrued  right,  or  of  the  oorporatl(Hi*s  obli- 
gation to  respond,  if  It  should  Iw  caU<fd  upon, 
as  a  duty  Imposed,  seems  hardly  within  tbe 
usual  and  ordinary  significance  of  the  lan- 
guage used.  Tbe  situation  Is  not  one  In 
which  much  help  is  to  be  had  from  the 
anthorUlea.  Little  light  can  be  derived 
!  from  decisions  construing  statutes  preserving 
"rUihts  ot  action,"  which  is  a  narrower  term 
than  ^'accrued  rights,"  or  "accruing"  rights, 
which  is  broader. 

Tbe  right  saved  by  the  statute  must  be 
a  right  of  substance  rather  than  of  mere 
procedure.  "Tbe  statnte  providing  mles  tor 
the  construcditnL  of  statutes  ocmtains  no  pro- 
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yUUm  fot  the  Baviiig  of  a  remedy  or  former 
Snrocedure."  Mllbonme  v.  KeUey,  03  Kan. 
758,  756,  146  Pae.  816,  817  (Ann.  Oaa.  1916D, 
A  statute  reducing  the  time  within 
■which  an  appeal  may  be  taken  la  held  In 
this  state  to  apply  to  a  Judgment  rendered 
before  the  change  was  made  (Kansas  City 
T.  Dore,  75  Kan.  23,  88  Pac.  5S9 ;  Bowen  v. 
Wilson,  »3  Kan.  351,  144  Pa&  251),  although 
elsewhere  ei^Uclt  language  is  required  to 
produce  that  efiTect  (8  C.  J.  1042;  note,  61 
L.  B.  A.  [N.  S.1  760).  The  dlftereuce  in  the 
application  of  the  role  which  distinguishes 
b^ween  substantial  and  procedural  rights 
is  illustrated  by  the  fact  that  in  Florida  a 
mechanic's  lien  is  not  regarded  as  a  "right 
accrued"  within  the  meaning  ,  of  that  phrase 
In  a  saving  dause,  while  here  such  a  lien  is 
<^sidered  as  a  vested  right  of  which  the 
claimant  Is  not  derived  even  by  an  nnquall- 
fled  repeal  of  the  statute  under  which  it 
arose  (Weaver  t.  Sells,  10  Kan.  60d>— a  mat- 
ter as  to  which  the  decisions  elsewhere  are 
In  conflict  (Wilson  v.  Simon,  91  Md.  1,  45 
Atl,  1022,  80  Am.  St.  Rep.  427)— although  the 
lien  must  be  enforced  according  to  the  law 
in  force  when  the  proceedings  are  bad  toe 
that  purpose.  NIzon  r.  Oydon  Lodge,  56 
Kan.  298,  43  Pac.  236. 

In  Hewitt  T.  Wilcox,  42  Mass.  (1  Mete.) 
154,  a  saving  clause,  providing  that  a  repeal 
should  not  atfect  "any  act  done,  or  any  right 
accruing,  or  accrued,"  was  held  not  to  pre- 
serve a  defense  to  an  action  for  services 
rMidered  by  an  unlicensed  physician  at  a 
time  when  the  statute,  which  was  afterwards 
repealed,  forbade  his  recovery. 

In  Collins  V.  Warren,  63  Tex.  311,  a  pro- 
vision that  no  remedy  to  which  a  creditor  was 
entitled  under  a  law  should  be  impaired  by 
its  repeal  was  held  not  to  authorize  an  action 
for  the  breach  of  a  bond  that  occurred  after 
the  law  had  been  repealed. 

In  Town  of  Wirt  v.  Board  of  Sup'rs,  90 
Hun,  205,  39  N.  Y.  Supp.  887,  the  right  of 
a  town  to  require  the  county  to  contribute 
to  the  cost  of  bridges  was  held  not  to  sur- 
vive a  statute,  in  effect  when  they  were 
built,  requiring  sadi  contribution,  notwith- 
standing  a  provlslcm  that  the  repeal  should 
not  "affect  or  Impair  any  act  done  or  right 
accruing,  accmed  or  acquired"  prior  theretoi 

In  Cushman  v.  Hale,  68  Vt  444,  458,  85 
Atl.  382,  387,  a  statute  providing  that  a  por- 
tion of  certain  fines  should  go  to  the  prose- 
cutor was  repealed  after  a  conviction  had 
been  had,  and  while  an  api>eal  was  pending. 
It  was  held  that  the  repeal  destroyed  the 
prosecutor's  claim  to  any  part  of  the  flne,  in 
spite  of  a  saving  clause  similar  to  that  last 
quoted  from,  the  conrt  saying: 

"It  la  (mly  a  right  whether  aoenung,  accrued, 
acqtUred,  or  established,  that  is  saved.  Expecta- 
tions and  antidpatitms  are  not  saved." 

In  Ai)bott  T.  Minister  for  Lands,  Ax^  Oas. 
1895,  425,  the  privy  council  decided  that  the 
luteal  ot  a  statute,  i»roTldlng  that  a  holder 


of  land  In  New  South  Waies  granted  by  tbo 
crown  might  make  eondlticMial  purchases  ot 
adjolnli^  crown  land  without  residence  oth- 
erwise required  therefor,  derived  such  an 
owner  of  the  unexercised  privilege  referred 
to,  notwithstanding ,  that  "rights  accrued" 
were  saved.  It  was  there  said.  In  effect, 
that  the  power  to  take  advantage  of  a  stat- 
ute might,  without  impropriety,  be  termed  a 
"right,"  but  that  It  was  not  a  "right  accrued." 

The  theory  that  any  exceptional  strictness 
Is  to  be  employed  In  Interpreting  a  statute 
Imposing  a  tax  Is  of  at  least  doabtfnl  sound- 
ness. State  ex  r^.  v.  Davis,  88  Kan.  849, 
129  Pac.  1197.  Ann.  Cas.  1914B,  688.  The  ol>- 
Ject  in  view  is  to  arrive  at  the  real  Inteu- 
tlcm  of  the  Legislature.  The  obllgaUon 
sought  to  be  enforced  against  the  defendant 
is  of  sDCb  an  unusual  nature  that  a  legis- 
lative purpose  to  Impose  It  ought  not  to  be 
readHy  inferred  from  doubtful  language. 
The  refusal  of  a  domestic  corporation  to  reo 
ognize  the  transfer  of  Its  stock  by  a  foreign 
executor  without  the  successlcm  tax  having 
been  paid  Is  not  In  the  ordinary  sense  a  part 
of  the  procedure  for  the  collection  of  the 
tax.  It  Is  a  doty  laid  upon  a  stranger  to 
the  transaction  because  it  happens  to  be  In 
a  situation  to  aid  the  state.  While  the  stat- 
ute describes  as  contractual  the  liability 
whldi  arises  In  case  the  stock  Is  transferred 
\vlthout  the  payment  of  the  tax,  It  Is  essen- 
tially a  penalty  for  a  failure  to  take  advan- 
tage of  the  opportunity  to  assist  In  Its  col- 
lection. W|e  conclude  that  a  purpose  to  hold 
the  corporation  to  the  performance  of  the 
service  referred  to  after  the  repeal  of  the 
statute  Imposing  the  tax  Is  not  indicated  with 
sufl&clent  clearness  to  Justify  the  court  in  bas- 
ing a  liability  on  its  omission. 

Questions  have  been  suggested  wlt^  re- 
spect to  the  validity  of  the  statute,  which  it 
is  unnecessary  to  consider  in  view  of  the  con- 
clusion reached. 

The  judgment  is  afflnned.  AU  the  Justices 
concnrrUig. 


JOHNSON  et  aL  T.  FEIE.  (No.  20746D 
(Supreme  Court  ot  Kansas.  Feb.  10, 1917J 

(Bvllabua  hy  the  Court.) 

Appeal  aitd  Ebboe  $=>928(3)— Psxsuupnon 

—Basis  fob  iNsraticnoif. 
In  the  absence  of  the  evidence  or  a  state- 
ment that  evidence  was  offered  in  inpport  of 
one  of  the  issues  formed  by  the  pleadings  and 
upon  which  the  trial  court  declined  to  instruct 
the  jury.  It  will  be  presumed  that  there  was  no 
basis  In  the  evidence  for  such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8751.] 

Appeal  from  District  Court,  Morris  County. 

Action  by  T.  H.  Johnson  and  A.  T.  Sulli- 
van,  partners  d(dng  business  under  the  flna 
name  of  Johnson  Realty  Company,  against 
Jeremiah  Felk.  Judgment  for  plalntUfs.  and 
defendant  appeals.  Affirmed. 
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Anderson  ft  lindquiat,  of  Goandl  Qtoy% 
for  api>ellaDt.  NtdiolBon  &  Flrtl^  of  Oonndl 
Qrore,  for  aMWllees. 

JOHNSTON,  a  J.  In  an  action  brought 
1)7  the  Jobnson  Beally  Company  against 
Jeremiah  Felk  to  recover  a  annmlsBion  for 
promoting  an  exchange  of  Oklahoma  land  for 
a  farm  In  E^ansaa,  the  pl^ntnXs  recorered  a 
Judgment  for  9800.  The  answer  of  Felk  was: 
(1)  A  general  denial;  (2)  an  admisalcm  Qiat 
the  ez^ange  beaded  had  been  made,  but 
there  was  an  avwment  that  plaintiffs  had  not 
brought  about  the  exchange,  and,  farther, 
that  their  agency  bad  been  revoked  before 
the  n^otiatlons  for  the  exchange  were  be- 
gan. TbB  third  defense  was  largely  a  repeti- 
tion of  the  secmd.  to  the  effect  that  the  ez- 
dumge  of  lands  had  been  negotiated  between 
the  partlea,  bnt  not  thxoi^  the  i^ency  of 
the  plfdntUCs ;  that  Brenlser,  with  whom  tbe 
exchange  was  made,  was  presented  to  him  by 
another  agoit,  and  an  aTNment  was  added 
that  if  plaintlfls  had  anything  to  do  with  tfte 
transaction  they  were  actbv  for  Bi«nlser 
and  defendant  believed  that  plaintiffs  had 
Iwen  paid  a  cmmnlsslon  for  their  services  by 
Brenlser.  There  was  also  an  allegation  that 
Brenlser  had  not  fully  compiled  with  all  the 
ocvidlttons  of  the  iu;r6«nent  to  exchange. 
When  the  evidence  wtB  dosed  tbe  court  in- 
structed the  Jury,  and  anumg  ottier  things 
stated,  that  tiM  avermento  of  the  defendant 
designated  as  the  third  defense  were  not  sub- 
mitted to  the  Jury.  On  this  appeal  the  de- 
fendant brings  up  the  pleadings.  Instructions, 
two  of  the  special  findings,  the  verdict,  and 
Judgment;  bnt  none  of  the  evidence  la  con- 
tained In  his  abstract,  and  it  ia  said  that  no 
transcript  of  the  evidence  was  prepared  or 
filed. 

Defendant  complains  of  the  refasal  of 
the  conrt  to  submit  his  third  defense,  and 
Insists  that  he  had  pleaded  a  dual  employ- 
ment of  the  plaintiffs,  or  rather  that"  they 
had  acted  for  Brenlser  and  not  for  defendant, 
and  had  received  compensation  from  the  for- 
mer. As  we  have  seen,  most  of  the  matter 
stated  In  the  third  defense  cttoststed  of  de- 
nials that  defenc^ant  employed  the  plaintiffs 
and  allegations  to  the  effect  that  they  had 
not  procured  Brenlser  to  exchange  lands 
with  the  defendant.  A  special  finding  was 
returned  by  the  Jury  to  the  effect  that  the 
defendant  orally  agreed  to  pay  the  plaintiff 
$300  as  their  commission  for  their  part  In 
effecting  the  exchange.  It  Is  contended  that 
the  defendant  was  entitled  to  have  the  ques- 
tion of  dual  agency  and  the  payment  of  a 
commission  by  Brenlser— something  of  which 
the  law  disapproves — submitted  to  the  Jury. 
A  doable  employment  Is  not  illegal  if  it  is 
done  with  the  full  knowledge  and  consent  of 
both  parties.  Crawford  v.  Investment  Co.,  91 
Kan.  748,  139  Pac  481.  However,  as  the  evi- 
dence is  not  preserved  It  cannot  be  said  that 


there  was  error  tn  tbe  reaCosal  to  submit  this 
question  to  the  Jury.  If  there  was  no  evi- 
dence uptxi  the  Issue  the  court  would  not 
have  been  warranted  in  submitting  it  to  the 
jury  for  determination.  Error  cannot  be  pre- 
sumed, but  most  be  made  to  appeax  in  the 
record.  In  the  absence  of  the  evidence  or  a 
statement  that  there  was  evidence  offered  In 
sivport  of  0ie  Issue,  it  must  be  presumed 
here  that  the  oourt  found  no  basis  in  the 
evidmce  fOr  such  an  instractlDn.  As  the  rec- 
ord stands  it  mlglit  even  be  presumed  fliat 
the  d^endant  had  eliminated  the  Issue  by 
requests  or  waivers  made  during  the  trial 
and  before  the  instmctlona  were  given  to  the 
July-  Davidson  v.  Tlnunons,  88  Kan.  BBS,  129 
Pac.  138. 

As  no  error  Is  apparent  in  the  abstract  and 
record  the  Judgment  .Is  affirmed.  All  the  Jus- 
tices concvrrlng. 


BASNETT  V.  GHEBRYTAIjB  GAS,  LIGHT 
ft  POWEB  00.    (No.  20621.) 

(Supreme  Omut  of  Kansas.    Feb.  10.  1&17.) 

(BvOabu*  by  ike  Oourt.) 

1.  Gas  *=»20(2)-^Appuances— Pbbsumption. 

A  public  utility  supplyin;  natural  gas  to 
the  inhabitants  of  a  city  ia  presumed  to  know 
the  location  of  its  stop  botes,  and  where  one 
stop  box  in  front  of  a  building  is  connected  with 
old,  defective,  and  unused  pipes,  and  another 
stop  box  is  connected  with  the  pipes  in  use, 
the  public  utility  is  presumed  to  know  which 
of  the  stop  boxes  connects  with  the  pipes  that 
are  in  use. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dfe.  a  16,  17.1 

2.  Gas  «=9>20(e)— Mxguqekics  «=s>142— Find- 

INGB— COWSIBUOnOW— AlJJQATIONB  OF  PK- 
TITIOR. 

The  Jury's  finding  of  negligence,  ccmtalned 
in  answers  to  special  questions,  should  be  giv- 
en a  lilMral  interpretation  to  support  the  al- 
legations of  n^llgence  in  the  petition.  When 
this  rule  is  applied,  the  findings  of  negligence  In 
this  cose  support  the  allegatliHU  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  400-403.3 

3.  Appbax.  Aim  Bbbob  «=»1170(7)— Huhlbbs 
Error— Admission  of  Evidenci;. 

A  judgmrait  will  not  be  reversed  for  error 
in  the  admission  of  evidence,  where  it  does  not 
affirmatively  appear  that  the  evidence  preju- 
dicially affected  the  substantial  riglits  of  the 
party  complaining.  Civ.  Code,  §  SSL  (Gen.  SL 
1909,  I  6176). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4066,  4643.] 

4.  Gas  «=»1S— ExpiiOBioN— Aozion  fob  Dak- 

AOBS— iNSIVUOIIOir. 

The  instructions  complained  of  have  been 
examined,  and  are  held  to  have  cwrectity  stated 
the  law. 

Appeal  from  District  Court,  Montgomery 

County. 

Action  by  B.  P.  Basnett  against  the  Cher- 
ryvale  Gas,  I^ht  &  Power  Ccunpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 
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L.  P.  Brooks,  of  Ohenyrale,  for  at^llant 
X  A.  Brady  aiHl  SuUiTau  Lomax,  both  of 
Otaerryrale,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  In  favor  of  the  plaintiff  for 
damages  caused  by  an  explosion  of  gas. 
Maryland  Casualty  Co.  v.  Cberryvale  Uas, 
Light  &  Power  Co.,  162  Pac.  313,  decided  by 
this  court  on  January  0,  1917,  arose  out  of 
the  same  explosion. 

Tbe  defendant  was  a  public  utility,  and 
was  supplying  the  city  of  Cberryvale  wltli 
natural  gas.  Service  pipes  extended  from  tbe 
mains  of  the  gaa  company  In  the  street  to 
stop  boxes  In  the  sidewalk  in  front  of  tbe 
Ellsworth  and  Riugle  Buildings,  which  stood 
side  1^  side  In  Cberryvale.  From  tbe  stop 
boxes  gas  pipes  led  into  each  of  tbese  build- 
ings. Tbe  sidewalk  bad  been  raised  and 
made  wider  In  front  of  tbese  buildings.  Tbe 
stop  box  connected  with  the  service  pipes 
supplying  tbe  Ellsworth  Bnlldlng  had  been 
covered  by  tbe  brick  in  the  sidewalk  when 
the  walk  was  raised.  Old,  unused,  defective 
pipes  leading  into  one  of  these  buildings  were 
connected  with  a  stop  box  that  appeared 
above  the  sidewalk.  A  tenant  In  the  Ells- 
worth Building  desired  to  have  tbe  gas  turn- 
ed into  tbat  building.  To  do  this  the  defend- 
ant attached  a  meter  in  the  Ellsworth  Build- 
ing. At  tbe  time  the  meter  was  attatdied  the 
defendant's  workman,  Mr.  Julian,  discovered 
tbat  the  gas  was  passing  through  the  pipes 
connected  with  the  meter.  After  attaching 
tbe  meter  be  turned  on  tbe  gas  at  tbe  stop 
box  shoeing  above  the  sidewalk.  This  stop 
box  was  connected  with  the  old,  defective 
pipes.  So<m  Oiereafter  escapliig  gas  was  dis- 
covered about  tbese  bulldli^.  The  day  after 
the  meter  was  attached,  Mr.  Julian,  with  th^ 
owner  of  the  lUngle  Building  and  William 
Hutton,  went  into  the  basement  under  the 
Rlngle  Building  to  find  tbe  place  where  the 
gas  was  escaping.  Mr.  Julian  lighted  a 
match,  discovered  a  small  leak,  tightened  the 
pipes,  and  then  lighted  another  match.  An 
explcvion  then  occurred  under  both  buildings. 
This  explosion  blew  the  glass  front  of  the 
EUsvorth  Building  Into  the  street  At  thaft 
time  the  plaintifF  was  sitting  in  front  of  the 
Hllswortb  Building.  He  was  blown  into  tbe 
street  and  Injured. 

[1]  1.  The  petition  alleged: 

"That  in  years  «one  by  some  buslaess  build- 
ings on  West  Main  street,  in  the  cit:r  of  Cherry- 
vale,  were  connected  with  the  mains  of  said 
gas  plant  by  means  of.  service  pipes  as  above 
described;  that  said  business  buildings  were  de- 
stroyed by  fire  about  tbe  year  1900,  and  that  a 
new  and  larger  building  which  is  commonly 
called  and  known  as  the  Ellsworth  Building  was 
erected  covering  the  same  lots  which  had  been 
occupied  by  said  old  buildings;  that  when  the 
new  or  Ellsworth  Building  was  erected,  it  was 
connected  with  said  gas  plant  as  before  describ- 
ed, but  by  a  different  connection  from  what  had 
been  used  for  tbe  old  buildings;  and  that  the 
old  pipes  KoA  connecting  valves  which  had  OM- 
nected  the  gas  main  witii  those  old  buUdings 
were  turned  aS,  but  that  the  old  counectii^ 


pipes  were  under  the  new,  or  near  thereto; 
tbat  thcgr  were  brokui  off  and  rusted  out  so  that 
they  would  not  buM  gas  if  same  should  be  turn- 
ed thereinto." 

There  was  no  aUegatioa  that  the  gas  com- 
pany knew  of  these  condltbms.  A  demurrer 
to  the  petition  was  orermled.  Of  this  tbe 
defendant  complains.  In  Maryland  Casualty 
Co.  V.  Cherryvale  Gas,  light  ft  Power  Cc 
this  court  said: 

"It  was  the  duty  of  tbe  gas  company  to  know 

what  it  was  about  when  it  tumea  on  tbe  gaa 
*   •  • 

"It  was  shown  that  tihe  right  stop  box  to 
turn  the  gas  into  this  building  was  mdden  be- 
reath  a  brick  in  the  sidewalk,  and  that  the  de- 
fendant, oltbough  the  owner  ot  the  wrong  stop 
box  by  which  the  gas  was  turned  on  and  whi^ 
caused  tbe  damage,  had  giveu  the  matter  so  lit- 
tle attention  tbat  it  did  not  know  the  rl^ht  stop 
box  from  the  wrong  tme.  If  iHiUic  service  com- 
panies controlling  such  dangerous  commodities 
as  natural  gas  can  escape  the  consequences  of 
such  carelessness,  life  and  property  will  be  sub- 
jected to  hazard  indeed.  Clearly  the  facts  ad- 
duced in  support  of  plaintilFs  cause  of  action 
required  their  presentation  to  a  Jury.** 

The  defendant  is  presumed  to  have  known 
the  locati«i  ta  Its  stop  boxes  and  to  have 
known  wfaidi  one  was  connected  with  the  de- 
fective pipes.  It  was  not  necessary  to  al- 
lege the  defendant's  knowledge  of  the  condi- 
tions described  tn  the  petition.  Natural  gas 
is  a  dangerous  agency,  and  those  who  handle 
It  must  exerdse  care  commensurate  with  the, 
danger.  In  Hashman  v.  Gas  Ga,  SS  Kan.' 
328,  331,  111  Pac.  408,  469,  this  court  said:  ' 

"Natural  gas,  as  all  know,  is  infianupable  and 
explosive  in  a  high  degree,  a  v«t  dangerous 
agency,  and  those  who  transport  it  are  held  to 
the  exercise  of  great  care;  they  are  required  to 
lay  and  maintain  pipes  that  are  safe  and  secure: 
for  transporting  gas,  and  carefully  to  overlook, 
and  inspect  the  pipes  in  order  to  keep  them  in  a 
safe  condition,  and  to  detect  and  repair  any 
leaks  or  defects  in  them." 

See,  also.  Murphy  v.  Gas  ft  Oil  Co.,  06  Kan. 
321,  330,  150  Pac.  681 ;  note  32  L.  R.  A.  (N. 
S.)  815;  note  L.  B.  A.  1016G,  1025;  note 
Ann.  Cas.  1914C,  348. 

There  was  no  error  in  ovoruUng  the  de- 
murrer to  tbe  petition. 

[2]  2.  The  petition  alleged  that: 

"Julian  carelessly,  wantonly,  and  negligentlj. 
while  he  was  exploring  for  leaks  as  afores^d, 
lighted  a  match  under  said  building;  •  •  • 
tbat  defendant  knew  or  ought  to  and  could  have 
known,  by  the  exerdse  of  ordinary  care,  tbat 
the  pipes  into  which  it  turned  the  gas  were 
old,  worn-out,  and  open  at  the  ends;  tbat  the 
gas  after  being  turned  tberdnto  would  accumu- 
late in  and  under  said  building  and  become  a 
nuisance  and  a  menace  and  dangerous  to  per- 
sons near  thereto;  *  *  *  that  the  acts  of 
defendant  as  aforesaid  in  turning  said  gas  into 
said  old.  wmn-out  pipes,  and  In  striking  fire 
under  said  Ringle  Puildtng  in  close  proximity  to 
said  Ellsworth  Building,  and  in  searching  for 
gas  leaks  in  such  a  place  with  fire,  was  audi 
as  to  acr-ount  to  gross  and  culpable  carelessness, 
wanton  negligence,  and  reckless  disregard  for 
the  safety  of  others." 

The  Jury  answered  special  questlMis, 
among  which  were  the  following: 

"Q.  No.  1.  Did  or  did  aot  the  defendant  know 
that  the  pipes  into  which  It  turned  gas  were  da- 
ftetive.    A.  No.  1.  Tea." 
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"Q.  Na  (L  If  yoQ  find  for  the  plaintiff,  state 
the  acts  of  negligence  upon  which  you  base  yoiA- 
verdict.  A,  Na  6.  Julian's  negligence  in  not 
following  up  course  of  gas  after  turning  on 
■top  box,  not  knowing  whether  or  not  he  turn- 
ed on  gaa  from  proper  stop  lx>x." 

Hie  defendant  contends  thiat  the  acts  of 
negUgetice  found  by  the  Jury  were  not  alleg- 
ed In  tbe  petition.  The  answers  of  the  jury 
did  not  closely  correspond  to  the  allegations 
of  the  petition ;  but  the  findings  of  the  Jury 
include  the  alleged  negligence  of  the  defend- 
ant In  turning  gas  Into  the  defective  pipes, 
If  tbe  findings  are  given  a  fair  and  liberal  in- 
terpretation. According  to  tbe  findings  of 
the  Jury,  the  ctefendant  knew*  of  the  condi- 
tion of  the  pipes.  Mr.  Julian  turned  Uie  gas 
into  those  pipes  after  he  discovered  that  the 
gas  was  escaping,  and  then  did  not  make  any 
effort  to  find  the  defect.  This  sufficiently  es- 
tablished the  n^ligence  alleged  in  the  peti- 
tion. 

[3]  3.  The  defendant  insists  that  there  was 
error  In  the  admlssiffli  of  evidence  on  behalf 
of  the  plaintiff.  WlUiam  Hutton,  a  witness 
for  the  plaintiff,  testified  as  follows: 

"Q.  Tou  had  a  suit  against  the  company, 
didn^t  you,  yourself?   A.  Yes,  sir.   Q.  What  be- 
■  came  of  it?   (Objected  to  by  the  defendant  as 
incompetent,  irrelevant,  and  ImmaterlaL  Ob- 
jection overruled.)   A.  Gompromind." 

If  the  compromise  contained  an  admission 
of  llablU^,  erldenoe  of  the  compnmdM  was 
probablr  admissible.  If  the  compnxnlse  was 
made  to  purchase  peace,  and  did  not  contain 
any  admission  of  liablllCy,  evidence  of  tbe 
cmipnniiise  was  probably  Inadmiaslble;  Col- 
bam  Groton.  66  N.  H.  161,  28  AU.  05,  22 
L.  B.  A.  763.  The  abstract  does  not  show- 
how  Button's  case  was  compromised.  It 
does  not  Gihow  wliether  tbe  defendant  pur- 
chased peace  or  adndtted  UabtUty.  The  pre- 
Bomptlon  Is  in  favor  of  the  ruling  of  the  trial 
court.  If  there  wm  error  In  the  admission 
of  that  eridenoe,  It  comes  within  seetloD  681 
of  tbe  Code  of  Civil  Procedure  (Gen.  St  1909, 
8  0176).  directing  the  appellate  court  to  dis- 
regard all  merely  technical  errors  and  irreg- 
ularities which  do  Dot  affirmatively  appear 
to  have  prejudicially  affected  the  substantial 
li^ts  of  the  party  cmnplalntt^.  If  there 
was  error  in  Uie  admission  of  that  evidence, 
the  error  was  not  substantial,  and  not  suffi- 
cient to  reverse  the  Judgment 

[4]  4.  The  defotdant  complains  of  two  in- 
stmctlons  of  the  court.  One  of  tbese  Instruc- 
tions reads: 

"Where  the  owner  of  a  building  or  the  ten- 
ant of  such  owner  makes  application  to  the  gaa 
ctnnpany  to  torn  on  the  gas,  and  the  gas  com- 
pany or  its  agent  without  any  special  direction 
as  to  what,  if  any,  valve  shall  be  tnmed,  aasum- 
ing  to  know  the  proper  stop  box  and  proper 
vsive,  proceeds  to  turn  a  valve  which  allows  the 
gas  to  escape  into  defective  or  atwndoned  serv- 
ice pipes  and  pipes  which  do  not  supply  the 
buOdii^,  then  the  act  of  the  company  and  its 
agent  m  so  turning  the  wrong  or  ahnndtHied 
valve  would  be  a  negligent  act,  for  which,  if 


it  resulted' la  Injnry,  die  gas  ecnnpanr  would  be 

liable." 

The  other  instruction  complained  of  was 
Immaterial  under  the  evidence.  Defendant 
says  that  the  instruction  quoted  was  Incon- 
sistent with  other  Instructions  given.  It  was 
somewhat  inconsistent  with  other  Instruc- 
tions, Imt  those  other  instructions  were  too 
favorable  to  the  defendant.  The  Instructtwi 
complained  of  correctly  stated  the  law. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring.  ^ 


OAIJ)WBLL  et  al.  v.  NEWTON  et  al. 
(No.  21067.) 

(Supreme  Court  of  Kansas.  Feb.  10, 1917.) 

(eylldbtu  by  the  Court.) 

1.  OouETB  *=s>Bl(>— Exclusive  Jttbisdiotion. 

The  courts  of  the  state  where  land  lies  liave 
exclusive  jnrisdiction  of  actions,  U«al  or  equita- 
ble, which  directly  relate  to  and  affect  the  title 
to  soQii  land. 

_[Ed.  Note.— For  other  coses,  see  OourtB.  Cent 
Dig.  II  1481.  1488.  1487^44i),  1443.™ 

2.  EQurrr  «s»36— Eqvitabzjb  BiUd-— Tnu 

AND  POSSBSSION— VSNTTK. 
_  A  court  of  equity  of  one  state  that  has  ac- 
quired personal  Jurisdiction  of  a  defendant  may 
compel  performance  of  contracts  to  convey  land 
in  another  state,  or  enforce  trusts  as  to  the 
same,  or  grant  relief  for  fraadulently  dwrivlng 
one  of  the  title  or  evidence  of  title  to  land  in 
another  state,  or  to  grant  other  relief  arising 
OQt  of  contract,  fraud,  or  trust ;  but  an  action 
may  not  be  muntsined  in  this  state  which  in- 
volves merely  the  title  and  possession  of  land  In 
another  state. 

rJ^^;  A°^*-:3^i"  o***'  ■»  Equity,  Cent 
Dig.  IS  94,  96l] 

3.  AoTlON  «=»45(2)  —  Pabtition  19=355(2)  — 
PtKADiMO  «=»364(2)— Motion  to  Stbike— 
JoiiTDSB  or  Gausbs. 

In  an  action  for  the  partition  of  land  in 
Kansas,  an  amended  petition  was  filed  making 
a  stranger  to  the  Kansas  land  a  party,  upon 
whom  personal  service  was  obtained.  As 
against  him  it  was  alteged  that  plaintiff  was 
owner  of  land  in  another  state,  and  that  the 
new  defendant  claimed  the  title  and  exclusive 
right  of  possession  of  the  land  and  wrongfully 
excluded  the  plaintiff  from  any  possession  or 
right  in  it.  A  motion  was  made  by  another  de- 
fendant claiming  an  interest  in  the  Kansas  land 
to  strike  from  the  petition  the  averments  as  to 
the  new  defendant  and  the  land  in  another  state, 
and  the  new  defendant  demurred  to  the  peti- 
tion upon  tbe  grounds  of  mlfljoinder  and  that 
a  cause  of  action  was  not  stated  against  him. 
The  motion  and  the  demurrer  were  sustained, 
and  upon  appeal  it  is  held  that  they  were  right- 
ly sustained. 

[Ed.  Note.— For  other  cases,  aee  Action,  Cent 

Appeal  from  District  Court,  Mitchell 
County. 

Action  by  Battle  Newton  Caldwell  and  an- 
other against  Julia  Newton  and  Harry  J, 
Ticknor.  Judgment  sustaining  motion  of  de- 
fendant Newton  to  strike  out  part  of  amend- 
ed petition  and  overruling  demurrer  to  peti< 
tion,  and  sustaining  defendant  Ticknor's  de- 
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mnrrer  to  amended  petition,  and  plalntUBi 
appeaL  Affirmed. 

Smith  A  Else  and  J.  W.  Tucker,  aU  of 
Cawker  Oity,  for  appellants.  Lntz  ft  Jordan, 
of  Belolt.  and  a  M.  Hlgley.  of  Gawker  Gity. 
for  app^ees. 

JOHNSTON,  C.  J.  Tl^  was  an  action  by 
cotaln  betxa  of  George  W.  Newttm  against 
his  widow,  Jnlla  Newton,  and  others,  to  par- 
tition land  In  Kansaa 

On  April  B,  1915,  Hattie  Newton  Oaldwell 
and  Lora  Newton  Barrett  filed  their  original 
petition  against  Jnlla  Newton,  seeking  parti- 
tion of  land  In  Bfltchell  conntr,  and  after  the 
anhseqnent  pleadings  of  tibe  parties  were  fil- 
ed and  tho  Issnes  made  up  the  case  was  con- 
tinned  several  times.  In  the  meantime,  and 
on  Amril  27, 1016.  pUilnUtb  filed  an  amended 
petition  which  contained  additional  allega- 
tions to  the  effect  that  the  deceased  bad  owsb* 
ed  land  In  Florida,  and  ttiat  Harry  J.  Ti^ 
nor  was  dalmlng  ezdnslve  ri^t  of  posses- 
Blon  and  tlUe  th^to  against  the  lOaintiffli 
and  wrongfully  occluding  them  frun  the  pos- 
session ct  the  land,  but  there  was  no  allega- 
tion that  he  claimed  any  right  or  Interest'  in 
the  Kansas  land.  The  prayer  of  the  amend- 
ed petition  was  that  the  plaintiffs  be  adjudg- 
ed the  owners  of  certain  undlTlded  Interests 
in  and  entitled  to  the  Joint  possession  of  all 
the  real  estate  mentioned,  and  that  the  same 
be  partitioned,  with  the  exceptkm  of  the 
tract  in  Florida.  Ttcknor  was  made  a  party 
defendant,  and  was  personally  served  in 
Mitchell  conn^.  Tbo  court  sustained  a  mo- 
Uon  by  Julia  Newton  to  strike  out  that  por- 
tion of  the  amended  petition  relating  to  the 
Florida  land  and  Tlcfcnor's  claim  th««to,  bat 
overruled  her  demurrer  to  the  petition,  and 
at  the  same  Ume  sustained  a  demurrer  to  the 
petition  by  Tlcknor,  who  alleged  as  grounds 
therefor  that  there  was  an  Improper  joinder 
of  causes  of  action,  and  that  the  facts  stated 
were  Insufficient  to  constitute  a  cause  of  ac- 
tion agalDSt  him.  It  does  not  appear  upon 
which  ground  the  court  sustained  the  demur- 
rer. Plaintiffs  appeal  from  the  Judgments 
of  the  trial  court  on  the  motion  and  demur- 
rer. 

It  Is  contended  that,  as  Tlcknor  had  been 
brought  Into  court  by  personal  service  in  an 
action  In  which  the  plaintiffs  were  seeking 
equitable  relief,  they  were  entitled  to  have 
the  ownership  of  the  Florida  land  determined 
in  the  action,  and,  if  the  facts  warranted  it, 
to  a  decree  requiring  Tlcknor  to  convey  the 
Florida  land  to  the  plaintiffs.  The  motion 
and  the  demurrer  raise  substantially  the 
same  question,  and  that  Is  whether  or  not 
the  averments  In  the  plaintiffs'  petition  en- 
titled them  to  ask  any  relief  against  Tlcknor 
in  the  present  action.  It  Is  true  the  action 
was  for  the  partition  of  Kansas  land,  and 
equitable  relief  was  asked  against  the  widow 
and  the  administrator  of  the  Newton  estate, 
but  Tlcknor  has  no  Interest  In  that  land  and 


no  concern  as  to  the  partttloh  of  the  same 
among  others.  It  Is  conceded  that  a  court 
of  equity  whidi  has  acquired  jurisdiction  ot 
a  party  who  holds  or  (daims  title  to  land 
in  another  state  may  determine  eouttles  In 
such  land  of  a  character  that  may  be  en- 
forced by  process  operating  against  the  d^ 
fendant,  and  not  against  the  land.  The 
transfer  and  disposition  of  land  are  goven^ 
ed  by  the  law  of  the  state  in  which  It  is  sit- 
uated, and  a  decree  of  a  court  or  a  deed 
made  in  pursuance  of  such  decree,  except  by 
the  party  In  whom  the  title  Is  vested,  is  of 
no  force  or  effect  outside  of  the  Jurisdiction 
of  the  court  rradering  it  Watkins  r.  H(d- 
man,  et  aL.  41  U.  S.  ao  Pet)  25,  10  L.  Ed. 
878 ;  Northern  Indiana  Railroad  Co.  v.  Michi- 
gan Central  Railroad  Co.,  66  IT.  S.  (15  How^ 
233, 14  h.  Ed.  674;  Corbett  v.  Nntt,  77  U.  a 
(10  Wall.)  464, 19  D.  Bd.  976;  Davis  v.  Head- 
ley,  22  N.  J.  ISq,  115. 

[1, 2]  It  Is  wdl  settled  that  actions  IdtoIt- 
ing  title  and  possession  of  real  property  are 
local  in  character,  and  can  be  tried  (ndy  in 
the  state  wherein  the  land  lies,  but  It  la 
equally  well  settled  that,  Jurisdiction  bar* 
Ing  been  acquired,  eqnttable  r^leC  may  be 
afforded  without  regard  to  the  location  of 
the  Bobject-matter  where  it  Is  enforceaUe 
against  the  parson  of  the  defendant  Gor- 
don V.  Munn,  81  Kan.  687,  106  Pa&  286,  25 
L.  R.  A.  (N.  S.)  917;  Bank  T.  MUler.  85  Kan. 
272,  116  Pac;  884;  Meador  t.  Hanlove,  9T 
Kan.  706.  156  Pac.  731;  Fall  r.  Eastln.  216 
U.  S.  1.  SO  Sup.  Ot  8.  54  L.  Ed.  66,  28  L.  R. 
A.  (N.  8.)  924. 17  Ann.  Oas.  858. 

Cases  for  suCh  equlteble  Intervention  were 
atoted  by  Chief  Justice  Marshall  in  Hassle 
V.  Watts.  10  U.  S.  (6  Grandi)  148,  158,  8  L. 
Ed.  181,  where  he  said: 

"But  where  the  question  cfaanges  Its  diarae- 
ter,  where  the  defendant  in  tiie  original  aetkm 
is  liable  ta  the  plaintiff,  either  in  conflcquenc*  of 
contract,  or  as  trustee,  or  as  the  bolder  of  a  le- 
gal title  acquired  by  any  species  of  mala  fides 
practiced  on  tbe  plaintifr,  the  principles  of  eq- 
uity give  a  conrt  jurisdiction  wherever  tbe  per- 
son may  be  found,  and  tbe  circumstance  that 
a  guestloo  of  title  may  be  involved  in  tbe  in- 
qnu7,  and  may '  even  constitute  tbe  essential 
point  on  whldi  the  case  depends,  does  not  seem 
sufficient  to  arrest  that  Jurisdletlon." 

No  cognizable  equities  of  the  character  des> 
ignated  are  set  forth  by  the  plalntUb  against 
Tlcknor.  It  was  not  alleged  that  thera  was 
any  contract  Involved  for  which  enforcement 
was  asked,  nor  any  averment  Indicating  that 
there  was  a  tmst  to  be  executed,  and  no 
fraud  is  charged  upon  which  relief  might  be 
founded.  The  only  question  Involved  in  this 
proceeding  against  Q^cknor  Is  the  title  and 
right  of  possession  to  lands  in  Florida.  As 
to  him  the  plaintiffs  allege  that  they  are  the 
owners  of  the  land,  and  that  he  claims  the 
title  and  exclusive  right  of  possession  to  the 
same  and  wrongfully  excludes  them  from  any 
possession  or  rights  In  the  land.  The  avei^ 
ments  are  appropriate  to  a  local  action  of 
ejectment  triable  by  a  Jury  In  the  Jurisdlo- 
tloo  where  the  land  lies. 
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In  a  ease'  note  In  68  L.  R.  A.  673,  fnn, 
wbereln  many  anthorltlea  bearing  upon  tbls 
Question  are  collated,  It  Is  said: 

"It  follows  that  a  court  of  equit?  of  one  state 
or  country  wiU  not  aasQine  jurisdiction  of  a 
suit  that  ID  its  essence  inv-olves  merely  the  ti- 
tle or  possession  of  land  In  another,  and  pre- 
sentB  no  eroand  of  equitable  interrcntion.  In 
other  voras,  it  the  Bcti(Hi  is  one  which,  If  it 
related  to  real  property  within  the  territorial 
jurisdiction,  would  be  at  law,  and  Dot  In  egnity, 
a  court  of  equity  will  not  assume  jurisdiction 
merely  because,  the  property  beine  beyond  the 
territorial  Jurisdiction,  a  court  of  law  csnnot 
oitertain  an  action  in  respect  of  it." 

See,  also,  note  In  28  L.  R.  A.  (N.  S.)  924. 

[S]  Xbe  aTermeota  aa  to  Ticknor  liad  no 
place  in  the  actitni  for  the  partition  ct  land 
Sn  Kansas  In  wblch  be  baa  no  Interest,  and 
tbey  did  not  state  a  cause  of  action  against 
him  triable  in  this  state. 

The  Judgment  is  afBimed.  All  the  JTostices 
concurring. 


OIBABDT  V.  OIRABDY  et  al.   (No.  20B17.) 
(Snpreme  Court  of  Kansas.  Feb,  10, 1917.) 

(8yTtahu$  bp  tht  Court.) 

1.  Bills  and  Notes  4(=»58&— Action— Al- 
lowance or  Cbedix— Power  or  Distuot 

COUBT. 

In  an  action  on  a  promissory  note,  the  de- 
fendant claimed  a  credit  of  ¥2,000.  The  court 
instructed  the  jury  that,  if  they  found  stated 
facts,  the  credit  should  be  allowed.  In  answer 
to  special  questions,  the  jury  found  the  facts 
necessitating  the  credit,  but  voluntarily  ap- 
pended to  one  of  the  answers  a  statement  which 
presumably  they  believed  justified  them  in  dis- 
allowing the  credit,  and  they  returned  a  ver- 
dict for  the  full  amount  o£  the  note.  Tlie 
statement  concerned  a  matter  not  submitted  to 
the  jury,  and  if  given  ^ect  would  contravene 
the  instruction.  Held,  the  district  court  bad 
antbority  to  allow  the  credit  when  rendering 
Judgment,  without  giving  the  plaintiff  the  option 
of  a  new  trial. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f§  1011-1918,  1934;  Trial, 
Cent.  Dig.  (  SSO!] 

2.  Principal  and  Agent  «=»159(1>— Unlaw- 
ful Aora— ApPBOFBLiTioN  o»  Money  Paid 

TO  AGENT. 
The  defendant's  agent  to  receive  certain 
fands,  while  acting  as  sach  agent,  gave  the 

glaintifr,  who  was  his  wife,  $2,000  of  the  funds, 
1  payment  of  a  personal  debt  which  the  agent 
owed  the  plaintitE.  The  plaintiff,  who  was 
cognisant  of  all  the  facts,  claimed  the  agent  paid 
himself  for  services  rendered  the  defendant  in 
connection  with  the  fund,  and  then  paid  her. 
The  agent  had  no  agreement  with  the  defendant 
respecting  cmnpensation,  the  amount  of  it,  when 
it  shonld  be  paid,  or  how  it  should  be  paid. 
When  apprisea  of  what  had  been  done,  the  de- 
fendant demanded  that  the  plaintia  give  him 
credit  for  $2,000.  Held,  the  defendant  was  en- 
titled to  the  credit. 

[Bd.  Note.— For  other  cases,  see  PriUdpal  and 
Agent,  Cent  Dig.  699-606.] 

Appeal  from  District  Court,  Klowa  County. 

Action  on  a  note  by  Carrie  W.  Qlrardy 
against  Victor  F.  Girardy  and  others.  Judg- 
ment for  plaintiff  allowing  defendants  a  cred- 
it, and  plaintiff  appeals.  Affirmed. 


J.  W.  DaTis,  of  Oreensburg,  for  appellant 
J.  N,  Haymaker,  A.  v.  Roberts,  and  W.  D. 
Jodums,  all  of  Wichita,  for  aiq^iellees. 

BUHCH,  J.  The  action  was  one  to  recover 
on  a  prDmlssory  note.  Tbe  defendant  claimed 
a  credit  which  was  not  allowed  by  the  Jury, 
but  wbldi  was  allowed  by  tbe  court  when 
Judgment  was  rendered.  The  plalntUf  ap- 
peals. 

The  defendant  was  a  member  of  a  mercan- 
tile Arm  at  Hevlland,  Kan.  In  March,  1911, 
be  sold  his  Interest  in  tbe  firm.  Among  the 
assets  of  tbe  firm  were  a  large  number  of 
notes  and  accounts,  wblcb,  under  tbe  con- 
tract of  sale,  be  was  to  assist  In  collecting. 
In  July,  1911,  he  went  to  Los  Angeles,  CaU 
pretended  to  organize  a  corporation  there 
known  as  the  AntOn-Myerwlch  Company,  and 
assigned  the  notes  and  accounts  to  the  dum- 
my corporation.  He  then  transmitted  the 
notes  and  accounts  to  a  bank  In  Wichita. 
Kan.,  wblch  undertook  to  collect  them.  Pro- 
ceeds of  collections  were  remitted  by  draft  to 
tbe  Anton-fifyerwich  Company.  Tbe  defend- 
ant's brother,  Leo  Otrardy,  who  was  the 
plaintifTs  husband,  resided  In  Jmb  Angeles. 
He  participated  In  the  sham  corporation 
scheme,  and  rec^ved  tbe  drafts  sent  to  the 
Anton-Myerwicb  Company,  which  had  no  cap- 
ital stock,  no  directors,  no  officers,  and  no 
place  of  business,  except  a  vacant  room  with- 
out a  sign  on  the  door.  Leo  Olrardy  cashed 
the  drafts  and  deposited  the  proceeds  to  hla 
personal  accoont  In  a  Los  Angeles  bank.  The 
JLnton-Myerwlcb  Company  was  invented  in 
July,  1911.  In  August.  Ifill.  Leo  Girardy 
received  and  casiied  drafts  payable  to  the 
Anton-Myerwlch  Company  to  the  amount  of 
$6,844,  and  recdved  a  draft  for  $1,000  direct 
from  hl8  brother.  Out  of  these  receipts,  Leo 
Olrardy  sent  a  total  sum  of  $3,000  to  three 
of  Victor  Qirardy*s  relaUves  In  Texas,  In 
obedience  to  Victor's  dlreNstlons.  In  Decem- 
ber, 1911.  and  before  Christmas,  the  plaintiff 
purchased  a  mortgage  for  $3.1^0  on  valuable 
property  In  Los  Angelm.  Two  thousand  dol- 
lars of  the  money  was  furnished  by  Leo  out 
of  the  mcmey  he  liad  received  in  the  manner 
described.  Tbe  plaintiff  claimed  her  husband 
owed  her  much  money,  and  t^fled  as  fol- 
lows: 

"Q.  Did  you  mean  to  say  that  you  got  a  part 
of  that  money  from  Leo? 

"A.  He  gave  me  that  money.  He  gave  me 
that  money.  He  paid  me  bade  money  that  he 
had  borrowed  from  me.    •    •  • 

"Q.  Now,  when  you  answered  that  $2,000  of 
this  money  was  money  that  Leo  got  mim  Vic, 
did  you  mean  that  it  was  money  that  Leo  got 
from  Vic  or  that  Leo  got  from  the  Anton- 
Myerwich  Company  which  be  had  organized? 

"^A.  Well,  that  was  it 

"Q.  Well,  explain  right  here  what  you  did 
mean,  from  VIc  or  from  tbe  Anton-Uyerwi^ 

Company? 

"A.  I  mean  from  the  Anton-Myerwlch  Com- 
pany, the  money  that  had  been  akot  him  to 
transact  the  busfness,  from  tbe  Anton-Myerwi<di 
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Company,  which  is  the  same  aa  Vic,  I  anppoM, 
because  ne  was  the  -whole  oompan^T.   •   •  * 

"Q.  Then  yoa  didn't  mean  Victor  bad  sent 
Leo  that  money  and  Leo  handed  it  to  you? 

"A.  No,  sir;  it  was  from  the  Anton- Myer- 
wich  Company  he  got  the  money.  He  took  the 
money  out  because  be  was  managing  the  busi- 
uesa,  and  be  paid  himself.  When  he  was  paying 
all  this  otber  money,  he  saw  there  was  no  mon- 
ey going  to  be  left,  I  suppose,  and  he  paid  him- 
self and  ^id  me,  he  had  the  gradouBnesi  to 
pay  me  $2,000  of  tbe  thoosands  of  dollars  he 
owed  me.   *   •  • 

*'Q.  He  gave  yon  $2,000  of  moaey  be  had  got 
from  Vic  and  told  yoa  it  was  his? 

"A.  Told  me  it  was  his  money,  and  it  waa 
$2,000.  He  wanted  me  to  buy  this  property, 
and  I  says:  *I  baveo't  got  the  money.'  He 
says:  'I  can  help  you  out  with  $2,000.  I  have 
worked  for  Vic  for  this  long  time  and  I  haven't 
got  a  cent's  pay.  He  is  checking  out  all  this 
money  to  these  people,  and  I  am  going  to  see 
where  I  get  my  money,  as  I  have  done  all  this 
work  for  him,  and  I  must  be  paid.'  And  he 
paid  bimaelf,  I  snppose,  and  he  gave  it  to  me, 
paid  me  back  (or  tiie  num^  that  he  had  gotten 
fmn  me,  and  that  he  naed  in  th«  interest  of 
Vic  •   •  • 

"Q.  Well,  would  you  now,  then,  in  the  lignt 
of  my  qaeationa,  would  you  now  nay  that  $2,000 
of  the  money  that  went  Into  the  purchase  of  tbe 
Flint  property  came  from  Victor  Girardy 
through  lieo,  or  did  it  come  from  the  Anton- 
Kbrerwich  into  hea'a  hands? 

"A.  It  came  from  the  Anton-Myerwich  Com- 
pany, because  Uiat  was  the  money.  It  was  all 
sent  out  to  the  Anton-Myerwich  Company,  and 
that  ia  the  only  way  he  had  of  getting  it,  through 
transacting  that  business  and  paying  himself." 

In  January,  1912.  the  plaintUE  sent  tor 
Victor,  and  be  went  to  Los  Angeles.  The 
plalntlfC  testified  as  follows: 

"Q.  Now,  Mra.  Girardy,  did  Victor  ccnne  ont 
to  Los  Angeles  to  your  house  in  Janaary,  1912? 

"A.  Yes.    •    •  • 

*'Q.  You  sent  for  him? 

"A.  Yes:   my  husband  was  not  attending  to 
bunness.  He  was  drinking 
"Q.  Who  was  drinking? 

"A.  My  husband;  and  I  was  interested  In 
Vic,  to  know  that  hU  business  was  being  attend- 
ed to.  *  *  *  Vic's  letters  would  come,  and 
Leo  would  come  in  and  would  not  look  at  them, 
just  throw  them  down,  and  I  would  pick  them 
up  and  read  them,  and  I  found  that  there  was 
business  that  ought  to  h«  attended  to,  I 
thought    *   •  • 

"Q.  Had  ron  boudit  the  Flint  property?  Had 
you  bought  the  Flint  property  before  Victor 
came? 

"A.  The  $3,700. 

"Q.  You  bought  that  before  Victor  came? 
"A.  Before  Victor  came." 

On  the  occasion  of  this  visit  to  Loa  Angeles 
the  defendant  asked  credit  for  this  $2,000. 
The  plalntlfTs  version  of  the  conversation 
follows: 

"Q.  Did  Victor  ever  ask  yoa  to  give  him  cred- 
it for  $2,000? 
"A.  Yea. 

"Q.  Now,  where  was  he  when  he  asked  you 
that? 

"A.  In  my  room— in  my  apartments  at  the 
Knickerbockw  Hotel. 
"Q.  In  Los  Angeles? 
"A.  Yea. 

"Q,  What  reply  did  yoa  make? 

"A.  I  told  him  I  would  give  him  a  receipt 
when  he  paid  nw  money,  when  he  paid  me  what 
he  owed  me.  He  wanted  a  receipt  for  $2,000 
which  I>eo,  I  suppose,  owed  him;  I  don't  know ; 
but  then,  anyway,  he  wanted  me  to  give  him 
a  receipt  for  $2,000  whidi  I  had  not  received. 


"Q.  What  reason  <Bd  ha  t±n  for  denan^R 

that  you  receipt  Um  or  ctc£t  him  with  ^000 
at  that  time? 

"A,  Well,  he  said  that  there  was  $2,000  unac- 
counted for  with  Leo." 

The  defendant  testified  as  follows: 

"Q.  You  never  had  any  settlement,  did  you? 

"A.  Sure  we  had  a  settlement. 

"Q.  What  kind  of  a  settlement? 

"A.  We  had  a  settlement  in  1912,  settlement 
in  1012  when  I  went  out  to  California,  and  that 
is  when  tbe^  took  this  money  and  was  ac- 
counting for  it,  *  *  *  and  when  it  got  over 
$2,800  or  $2,900  Carrie  spoke  up  and  said  it 
was  not  $2,500  they  took  for  this  lot,  and  Leo 
told  her  it  was,  and  then  they  went  on  with 
some  other  ligores,  and  then  she  turned  around 
and  said  that  there  was  not  but  $2,000  taken  fw 
this  lot ;  *  *  *  and  then  I  told  her  ta  ^ve 
me  a  receipt  for  the  $2,000,  and  she  said  her 
word  was  as-  good  as  mine  and  she  would  not 
give  me  a  receipt  at  all;  she  would  not  give 
me  anything." 

The  jury  returned  the  following  special 
findings  of  fact: 

"(12)  Did  not  the  plalntilf  herein,  Carrie  W. 
Girardy,  know  that  Leo  Girardy  had  received 
from  Victor  F.  Oirardy  a  large  sum  of  money 
after  the  execution  of  the  note  and  mortgage 
sued  on  herein? 

"A.  ^e  did  know. 

"(18)  Did  she  not  rwelva  tiie  benefit  of  a 
part  of  this  mtmej? 

"A.  She  did,  but  not  as  a  payment  on  this 
$5,000  note,  but  aa  earnings  of  Leo  Girardy. 

"(14)  If  you  answer  the  last  questicm  affirms* 
tlveiy,  then  state  the  amount  thereol 

"(AS  $2,000." 

[1  ]  The  court  gave  the  defendant  credit  for 
$2,000,  with  interest  from  January  l,  1912, 
and  the  assignment  of  error  is  that  the  court 
sustained  the  defendant's  motion  for  tbe  cred- 
it. The  plalntlfTs  argument  Is  that  the  jury's 
voluntary  statement  annexed  to  the  answer 
to  goestion  13,  "but  not  as  a  payment  on  this 
$5,000  note,  but  as  earnings  of  Leo  Girardy," 
was  a  finding  that  the  sum  of  $2,000  received 
by  the  plaintiff  was  In  fact  earned  by  Leo 
and  belonged  to  Leo,  that  this  voluntary  find- 
ing of  the  jury  Is  CMisistent  with  the  general 
verdict,  and  that  It  could  not  in  effect  be  set 
aside  and  the  amount  of  the  general  verdict 
reduced,  without  giving  the  plaintiff  the  op- 
tion of  a  new  trial. 

The  plaintiff  Is  foreclosed  from  making  the 
contention  just  stated.  The  question  whether 
or  Dot  I>eo  had  earned  $2,000  by  working  for 
Victor,  which  he  had  the  right  to  withdraw 
from  the  funds  In  his  hands,  was  not  sub- 
mitted to  the  jury.  On  the  other  hand,  the 
court  Instructed  the  jury  as  follows: 

"You  are  instructed  that,  if  you  find  that  Leo 
Girardy  paid  to  the  plaintiff  the  sum  of  $2,000 
from  money  received  by  the  Anton-Myerwich 
Company,  which  in  fact  belonged  to  Victor 
Girardy,  to  her  knowledge,  in  payment  of  mon- 
ey that  Leo  Girardy  had  borrowed  from  the 
plaintiff,  then  the  defendants  Victor  F.  Girardy 
and  Hattie  C.  Girardy  are  entitled  to  a  cred- 
it for  such  som." 

The  plaintiff  submitted  to  thia  Instmctlon. 
She  did  not  complain  of  It  in  any  way  to  tbe 
district  court,  offered  no  Instruction  embody- 
ing a  different  principle,  does  not  complain  of 
the  Instruction  in  this  court,  and  it  became 
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and  Is  Un  lav  of'Uie  case.  BesideB  tbls,  it 
Is  good  law. 

{2]  13ie  plalntiirs  version  of  the  transactiwi 
between  herself  and  ber  hnabaiid  amooDts  to 
this:  Leo  had  In  his  possesBiwi  a  hag  of  mon- 
ey wUtih  belonged  to  Victor,  'and  which  Car- 
rie knew  bekmged  to  Tlctor.  In  Oarrie'e  pres- 
ence Leo  put  his  r^t  band  Into  the  bag  and 
took  ont  $2,000.  The  money  was  Victor's- 
Leo  pnt  the  $2,000  into  bis  left  band,  and 
said,  "I  pay  myself."  Then  the  money  was 
his.  With  his  left  hand  he  gaye  the  money 
to  Carrie  and  said,  "I  pay  you."  Then  the 
money  was  hers.  The  law  does  not  counte- 
nance such  a  proceeding.  If  Victor  bad  not 
been  Indebted  to  Carrie,  he  could  hare  re- 
covered the  money.  Being  Indebted  to  her, 
he  was  entitled  to  have  It  credited  on  his  note. 

The  legal  principle  Involved  is  a  derivation 
from  the  ancient  moral  principle  that  a  man 
cannot  serve  two  masters.  The  flrat  duty  of 
an  agent  la  loyalty  to  his  principal,  whom  he 
must  serve  with  Integrity  and  fidelity.  The 
agent  antagonizes  his  principal  when  he  un- 
dertakes to  act  for  his  principal  and  for  him- 
self in  the  same  transaction.  Just  what  phys- 
ical, mental,  and  moral  services  I^eo  rendered 
in  fabricating  the  Anton-Itfyerwlch  Company 
the  evidence  does  not  disclose.  He  never  had 
possession  of  a  single  note  or  account  and  had 
nothing  whatever  to  do  with  the  collection 
of  any  note  or  acconnt.  He  received  several 
drafts,  deposited  them  to  his  own  credit,  and 
made  a  few  remittances.  His  wife  told  how 
be  handled  the  Anton-Myerwlch  Company 
mail.  He  had  no  ezpren  contract  for  com- 
pensation. There  Is  no  evidence  In  the  record 
tbat  bis  services  were  reasonably  worth  $2.- 
000  or  any  other  snm.  Conceding  that  be 
was  "employed,"  he  '^worked"  from  July  until 
in  Decembn*.  He  thai  decided  bis  printipal 
owed  blm  for  bis  services  about  26  per  cent 
of  the  mon^  be  had  recdved.  The  decUdon 
WM  Occident  witb  a  desirable  bargain  pre- 
srated  to  bis  wtte.  So  executed  the  decision 
by  giving  the  money  to  his  wife  to  pay  his 
own  debt  She  was  cognizant  of  alt  the  Acts. 

As  long  ago  as  1830  the  Supreme  Court  of 
Judicature  of  New  Hampshire  stated  the 
principle  Involved  as  follows: 

"When  an  agent  is  employed  to  receive  money 
for  his  principal,  he  cannot  appropriate  the 
money  received  to  pay  what  may  be  due  to  him 
from  the  principal,  without  the  consent  of  Uie 
latter."  tforse  v.  Woods,  6  N.  H.  297,  syl. 
par.  2. 

In  the  case  of  Clark  v.  Lee,  14  Iowa,  425, 
decided  In  186S,  an  agent  holding  a  poww  of 
attorney  relating  to  land  conveyed  a  portion 
of  the  property  to  bis  wife  to  secure  WnnBiif 
tar  advanconents  made  in  oramection  with: 
the  trust  The  court  said: 

"Where  a  trustee  cmveys  a  portion  of  tbe 
trust  property  to  his  own  wife,  for  his  own  use 
and  benefit,  a  court  of  equity  will  not  permit 
him  to  hold  the  property  ao  conveyed  as  a  se- 
curity for  moneys  advanced  for  the  cestui  que 
trust  in  the  execution  of  the  trust"  SyL 


In  the  ease  of  En^ehart  t.  Peoria  Plow  06s 
21  Neb.  41,  31 X  W.  391.  decided  In  1687,  the 
agent  of  a  barvesting  machine  company  took 
a  note  for  the  price  of  a  machine  whidi  he 
sold.  He  Indorsed  Uie  note,  took  it  himself 
for  commLasIons  be  bad  earned,  and  passed  it 
to  another.  Tbe  court  held  that  the  title  of 
the  machine  company  to  tbe  note  was  not  de- 
vested, and  deemed  It  sufficient  to  quote  as 
autberity  a  passage  from  the  writings  of  tbe 
accompltabed  Story,  which  Is  worthy  of  re- 
production here: 

"In  this  connection  also  It  Beeana  pxwer  to 
state  another  rule  in  regard  to  the  duties  of 
agents,  which  is  of  general  application,  and  that 
is  that  in  matters  touching  the  agency  agents 
cannot  act  so  as  to  bind  their  principals,  where 
they  have  an  adverse  interest  in  themselves. 
This  rule  Is  founded  upon  the  plain  and  obvious 
consideration  that  the  principal  bargains,  in  the 
employment  for  the  exercise  tlie  disinterested 
skill,  diligence,  and  seal  of  the  agent,  for  his  own 
exclusive  benefit  It  is  a  confidence  necessarily 
reposed  in  the  agent  that  he  will  act  with  a 
sole  regard  to  the  interests  of  bis  principal,  as 
far  as  he  lawfully  may;  and,  even  it  impar- 
tiality could  possibly  be  presumed  on  the  part 
of  an  agent,  where  his  own  interests  were  con- 
cerned, that  is  not  what  the  principal  bargains 
for,  and  in  many  cases  it  is  the  very  last  thing 
which  would  advance  his  Interests.  •  •  • 
If,  then,  the  seller  were  permitted,  as  the  agrat 
of  another,  to  become  the  purchaser,  his  duty  to 
his  principal  and  his  own  interest  would  stand 
in  direct  opposition  to  eadi  other,  and  thus  a 
temptation,  perhaps,  in  many  cases,  too  strong 
for  resistance  by  men  of  flexible  morals,  or 
hackneyed  in  the  common  devices  of  worldly 
business,  would  be  held  out,  which  would  betray 
them  into  gross'  misconduct  and  even  Into 
crime.  It  M  to  interpose  a  preventive  check 
against  snch  temptations  and  seductions  tbat  a 
positive  prohibition  has  been  found  to  be  the 
soundest  policy,  encouraged  by  the  purest  pre- 
cepts of  Christianity.  This  doctrine  is  well 
settled  at  law ;  but  it  is  acted  upon  in  courts  of 
equity  to  a  much  larger  extent,  not  only  In  cas- 
es of  persons,  confidentially  intrusted  with  the 
management  of  the  property  of  others;  but  in 
cases  of  other  relations  of  a  confidential  na- 
ture, involvmg  the  rights  and  interests  of  the 
employer."  Stwy  on  Agency,  {  210. 

Further  citation  of  aufbori^  is  unneces- 
sary. 

There  is  this  difference  between  passing 
title  to  money  and  passing  title  to  other  kinds 
of  property.  Money  lacks  means  of  Identifi- 
cation. But  when  it  is  Identified  by  knowl- 
edge of  the  taker  of  the  source  from  which  it 
comes,  there  Is  no  difference. 

In  this  Instance,  no  right  of  an  agent  to  re- 
tain money  by  virtue  of  a  lien  for  compaisa- 
tlon,  or  right  to  deliver  possession,  lawful  to 
the  extent  of  a  lien  for  compensation,  was 
involved.  The  agent  took  the  law  into  his 
own  hands,  determined  that  be  had  a  right 
to  compei»ation,  determined  the  amount  of 
his  COTupensaUon,  determined  tbe  ^te.  on 
which  compensation  was  payable,  paU  him- 
self, and  with  the  same  moos^  psdi  a  personal 
debt  to  another  who  was  spi^sed  of  ^at  be 
vnus  d<^g.  The  rec^lent  of  tbe  fond  was 
privy  to  this  flagrant  breach  of  trust  and  can- 
not profit  by  it  under  any  recognized  prlndple 
of  law  or  equity.  The  breach  of  trust  was 
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not  condoned  by  ratUcatioD,  because  the  eri- 
dence  of  the  plalntltf  herself  *wa8  that  the 
defendant  demanded  credit  for  Oia  money 
wtalcb  enabled  her  to  buy  the  mortage  on 
the  Flint  property. 

The  InstmctKm  to  the  jnry  whlcSi  has  been 
quoted  apidied  the  prlndples  which  have  just 
been  dlacumed  to  the  evidence  which  had 
been  adduced.  Bat,  whether  Justified  or  not, 
the  inatruction  was  and  is  accepted  as  the  law 
of  the  case.  The  Instractlon  related  to  the 
credit  of  a  specified  sum  of  momy  on  the 
plaintUFs  dalm.  The  jury  had  no  anthorlty 
to  evade  or  to  disregard  It,  and  the  court  had 
authority  to  allow  the  credit  by  virtue  of  the 
special  findings  properly  returned,  which  con- 
trolled the  general  verdict. 

The  judgment  of  the  district  court  Is  affirm- 
ed. All  the  Justices  concurrlnf. 


WATSON,  DUBAND,  KASPEB  OBOCEUT 
GO.  V.  SOHEETZ  et  al.  (No.  20607.) 

(Supreme  Ooart  of  Kansas.   Feb.  10,  1917.) 

(Syllabus  by  the  Court.) 
PXJEADINO  «=3l28(2)— Denials— ADinssxoNs— 

Sales— Acnon  fob  Pkicb. 
The  petition  alleged  that  the  goods  men- 
tioned in  a  verified  account  attached  were  sold 
to  the  defenclants  doing  bunnesa  as  the  Scheetz 
Mercantile  Company.  One  of  the  two  defend- 
ant! denied  nnder  oath  that  she  owed  the  plain- 
tiff anytbing,  and  denied  the  existence  of  the 
named  partnership.  Held,  that  such  verified  de- 
nial admitted  the  correctness  of  the  account,  but 
not  her  indebtedness  thereon,  and  that,  for 
plaintiff  to  recover,  it  was  necessarv  to  show 
eitiier  a  personal  or  partnership  liability. 

[Ed.  Note.— For  other  cases,  see  Heading, 
C&iL  Dig.  H  270-275.] 

Appeal  from  District  Court,  Dif&inson 

County. 

Action  by  the  Watson,  Durand,  Kasper 
Grocery  Company  against  T.  J.  Scheetz  and 
Alice  L.  Scheetz,  partners  doing  business 
under  the  name  of  Scheetz  Mercantile  Com- 
pany. Judgment  against  T.  J.  Scheetz  alone 
and  In  favor  of  defendant  AHce  L.  Scheetz 
for  costs,  and  from  the  latter  part  of  the 
judgment,  plaintiff  appeals.  Affirmed. 

B.  H.  Seeds,  of  AMlene,  for  appellant  C. 
H.  Ewald,  of  Abilene,  f or  anteUees. 

WEST,  J.  The  petition  alleged  that  the 
defendants  were  partners  under  the  name  of 
Sdieetz  Mercantile  Company ;  that  they  were 
indebted  to  It  upon  an  account  for  goods, 
wares,  and  merchandise  sold  to  them  at  their 
instance  and  request,  amounting  to  $378.07, 
an  Itemized  statement  of  which  account  duly 
verified  was  attached ;  that  the  account  was 
just,  due,  true,  and  correct ;  that  the  defend- 
ants had  not,  nor  had  either  of  them,  though 
often  requested  so  to  do,  paid  this  account, 
or  any  part  thereof,  and  judgment  against 
the  defendants  was  prayed.  Alice  L.  Scheetz 
filed  her  verified  answer,  denying  that  she 


and  T.  J.  Scheetz  were  or  had  been  partners 
under  the  name  of  Scheetz  Mercantile  Com- 
pany, and  denied  that  she  was  Indebted  to 
plaintiff  in  any  sum  of  jA<mey  whatever. 
Judgment  was  rendered  against  T.  J.  Scheets 
alone,  and  in  favor  of  the  defendant  Alice  L. 
Scheetz  for  costs,  and  from  this  part  of  the 
judgment  the  lAalntlff  appeals. 

The  journal  entry  shows  that  the  plaintiff 
objected  to  the  introduction  of  any  testimony 
as  to  the  question  of  partnership  or  the  cor- 
rectness  of  the  account  sued  upon  or  Alice 
L.  Scheetz's  liability  thereon,  for  the  reason 
that  by  the  pleadings  filed  she  admitted,  the 
correctness  of  the  account,  and  that  the  de- 
fendants purchased  the  goods  from  the  plain- 
tiff as  alleged,  and  that  the  only  defense  she 
could  make  under  her  answer  was  payment 

"Thereupon  the  court  finds  that  said  defend- 
ant Alice  L.  Scheetz  admits  the  purchase  and 
sale  of  the  goods  as  alleged  and  set  up  in  plain- 
tiff's petition,  and  the  correctness  of  the  ac- 
count, but  hdd  that  the  burdra  was  upon  said 
plaintiff  to  ^rove  the  partnership  alleged  in 
plaintiffs  petition,  which  ruling  and  judgment 
of  the  court,  requiring  plaintiff  to  prove  the 
partnership  alleged  in  plaintiff's  petition,  was 
objected  to  by  said  plaintiff.  Thereupon,  said 
cause  coming  on  for  bearing  upon  the  (luestion 
of  partnership,  a  jury  being  waived,  said  cause 
is  submitted  to  the  court.  And  the  court  hav- 
ing beard  tbe  evidence,  finds  that  at  the  time 
of  tbe  purchase  and  sale  of  the  goods,  said  de- 
fendants were  not  partners  as  alleged  in  pluia- 
tiff ■  petiticm,  and  for  that  reason  said  defend- 
ant Alice  li.  Scheetz  is  not  indebted  to  said 
pliiiDtifF  ill  fiTiy  sum  whatever,  to  which  Judg* 
mont  auil  fmdiiig  of  the  court  said  plaintiff  at 
the  time  duty  mid  legally  excepted." 

The  plaintiff  Invokes  sections  16SS  and 
1641  of  the  General  Statutes  of  1900,  pro- 
viding that  all  contracts  which  by  the  com- 
mon law  are  joint  only  shall  be  construed  to 
be  Joint  and  several,  and  that  in  cases  of 
Joint  obligations  and  joint  assumptions  of 
copartners,  or  others,  suits  may  be  brought 
and  prosecuted  against  any  one  or  more  of 
those  who  are  so  liable.  It  is  argued  that 
the  answer  of  Alice  L.  Scheetz  admits  that 
she  bought  and  received  the  goods;  that 
tbe  account  is  true  and  correct  that  she  had 
not  paid  for  them.  It  will  be  observed  that 
the  allegation  was  that  the  defendants  doing 
business  as  partners  were  indebted  for  goods 
sold  to  them.  Tbe  denial  went,  not  only  to 
the  Indebtedness,  but  also  to  the  partner- 
ship. Of  course  If  Alice  L.  Scheetz  was  a 
member  of  the  firm,  she  would  be  liable  as  a 
partner  for  goods  bought  by  the  firm  whether 
she  participated  In  the  transaction  or  not 
The  itemized  account  although  not  In  tbe 
record,  was  doubtless  made  out  against  the 
partnership,  the  existence  of  which  was  de- 
nied under  oath.  In  this  condition  of  the 
pleadings  it  was  necessary  for  the  plaintiff 
to  prove  that  the  goods  were  sold  the  de- 
fendants individually,  or  that  Mrs.  Scheetz 
was  llaUe  because  a  member  of  the  part- 
nership tn  whose  name  the  purchase  was 
made.  The  mere  allegation  of  the  correctness 
of  the  account  was  not  suflSclent  to  obviate 
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Qie  veeaAtr  of  ptoof  u  to  tbeae  matters. 
In  HUl  T.  BemibUe  Goimty,  00  Kan.  49,  ISO 
Pac.  987,  It  waa  btid  that  tbe  failure  to  deny 
a  Terlfled  account  admits  only  Ita  aoenracy 
and  not  Ita  l^^ty.  Ibe  Terlfled  denial  of 
the  partnership  and  of  the  indebtedness  left 
the  accural  of  the  account  as  to  its  amoant 
and  as  to  the  UaWlty  of  the  other  defeodant 
nntooched  but  It  amounted  to  a  denial  of 
its  appUcablllty  to  the  personal  or  partner- 
dtlp  liability  of  the  appealing  defuidant. 

It  Is  argued  that  the  denial  of  Indebtedness 
to  a  mere  denlia  of  a  legal  condnslon  and 
not  an  allegation  of  tact,  and  antborlttes  to 
tlut  effect  are  dted.  Bnt  tilie  petition  set 
forth  Uie  fiu±B  as  well  u  the  ooDClmtdon  of 
ittdebtodnesa  Besides  condnslons  are  not 
In  this  state  regarded  u  ntter  ontlaws  In 
pleadings.  Gano  t.  Cunningham,  88  Kan. 
800,  128  Paa  872;  Neosho  Oounty  t.  Spear- 
man, 89  Kan.  106, 180  Pac.  677.  It  was  Just 
as  effecttve,  sensible,  and  proper  to  deny 
that  she  owed  tbe  plaintiff  anything  as  to 
aver  that  It  had  not  sold  to  her,  and  she 
had  not  directly  or  Indirectly  bought  ot  It 
tlie  goods  mentioned  or  any  part  th«eof. 

While  tbe  eridence  Is  not  thought  up,  It 
Is  stated  in  the  defendant's  brief  that  she 
successfully  maintained  that  there  was  no 
partnership,  and  that  she  did  not  order,  re- 
celkn,  or  approiwlate  tbe  goods  or  thdr  pro- 
ceeds. Bnt  at  any  rate  the  plaintiff  dM  not 
avail  Itself  of  the  opportunity  to  prove  a  lia- 
bility, and  we  find  no  lurejudlclal  errra  of 
whidi  It  can  take  advantage. 

Tbe  judgment  is  affirmed.  All  tbe  Justtces 
concurring. 


HANNON  r.  ORAND  LODOB  OF  ANGIBNT 
OBDBR  or  UNITBD  WOKKMBN 
OF  KANSAS.  (No.  20629.) 

(Sui^eme  Goort  of  Kansas.    Feb.  10,  1017.) 

fSvllahva  by  ihe  Court.) 

1.  Instibance  €=»8.33  —  Fratebnal  Inbctb- 
AiTCi!  —  Appeal  —  Exclttsion  fbom  Doinq 
Busineas— Domestic  Cobfobations. 

The  statatoiy  provision  that  any  fraternal 
beneficiary  association  which  fails  to  pay  within 
60  davB  an  uoappealed  judgment  ag^nst  it 
shall  be  exclnded  from  doing  businesa  In  the 
state,  which  has  been  held  to  eatablish  a  60-day 
limit  for  appeals  by  such  an  association,  applies 
to  domestic  as  well  as  to  foreign  corporations. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  2016.] 

2.  Limitation  of  Actions  4=33(2)— Statctes 
— Repbal. 

The  section  of  the  statute  (Code  Civ.  Proc. 
{  755  [Gen,  St.  1909,  g  6351])  adopting  the  pres- 
ent Code  of  Procedure  which  repealed  the  for- 
mer Code  and  "all  acts  amendatory  thereof  and 
sapplemental  thereto"  did  not  affect  limitations 
np<ai  the  period  within  which  certain  actions 
may  be  brought,  fixed  by  other  statutes,  not  re- 
lating  primarily  to  procedure,  and  not  expressly 
amending  or  supplementing  the  general  act  on 
that  subject. 

[Ed.  Note.— For  other  cases,  set  limitation 
(tf  Actions,  Cent.  Dig.  1 12.] 


8.  Death       1  Phebpmption— Unexplained 

DiSAFPEABANCE. 
The  evidence  to  found  to  be  sufficient  to  sup- 
port a  presumption  of  tbe  death  of  a  person 
arising  nom  bis  unexplained  disappearance,  fol- 
lowed by  an  atnence  of  seven  years,  during 
which  nothing  was  learned  of  him.  notwith- 
standing the  cUligent  prosecati<Hi  of  inquiries. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Diig.  Sg  5.  6.3 

4.  InsUBANCn  ^»710(1)— Fbatbrnal  BsHSt 

nCIABT  INSUBANOE— BT-Ii&W— PBEStnCPTIOH 

OP  Death. 

A  by-law  of  a  fraternal  beneSdary  associa- 
tion providing  that  "mysterious  disappearance  or 
unerplained  absence  of  a  member  shall  never  be 
coneddered  proof  or  evidence  of  death  of  such 
member"  does  not  prevent  the  application  of  the 
usual  rule  as  to  unexplained  ahHcnce  under  cer- 
tain drcumstances  being  sufficient  to  raise  a 
presumption  of  death,  in  tbe  trial  of  an  action 
brought  npon  a  certificate  issued  before  its 
adoption. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1855.] 

Appeal  from  District  Court,  Wyandotte 
Comity. 

Action  by  Mary  I^nma  Hannon  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Kansas.  Judgment  for  plain- 
tiff, and  defendant  luteals.  Appeal  dis- 
missed. 

Edgar  Bennett,  of  Washington,  Kan.,  for 
appellant  Samuel  Maher*  of  Kansas  City, 
for  aroellee. 

MASON,  J.  Mary  Emma  Hannon  recover- 
ed a  Judgment  against  tbe  Grand  Lodge  of 
the  Ancient  Order  of  United  Workmen  of 
Kansas  upon  a  beneficial  certificate  Issued  to 
her  husband,  and  it  appeals. 

[1]  1.  Tlie  defendant  Is  a  fraternal  bene- 
ficiary association,  Incorporated  under  tbe 
laws  of  this  state.  Its  appeal  was  not  tak- 
en within  60  days  after  tbe  rendition  of  the 
judgment,  and  the  plaintiff  moves  to  dis- 
miss on  that  ground.  The  statute  provides 
that: 

Any  such  association  "which  shall  fail  to  pay 
any  judgment  rendered  against  It  in  any  court 
in  this  state,  uoappealed  trom,  within  sixty  days 
of  tbe  rendition  of  such  judgment  *  *  * 
shall  be  excluded  from  doing  business  witbin  this 
state."   Gen.  St.  1915.  S  MlZ. 

This  provision  has  been  interpreted  as 
requiring  an  appeal  by  sncb  an  association  to 
be  taken,  If  at  all,  within  tbe  time  named, 
and  as  authorizing  tbe  dismissal  of  its  ap- 
peal if  perfected  after  that  period.  Modern 
Woodmen  v.  Heath,  71  Kan.  148,  79  Pac. 
1001 ;  Daughters  of  Justice  v.  Swift,  73  Kan. 
255,  84  Pac.  984.  The  defendant  seeks  to 
avoid  this  effect  of  tbe  statute  by  contending 
that  It  applies  only  to  foreign  assoclatiws 
authorized  to  do  business  In  this  state.  It 
has  not  heretofore  been  so  regarded, 
appellant  In  the  case  last  cited  was  a  Kansas 
corporation.  Tbe  language  nsed  to  describe 
the  penalty  Imposed  for  a  failure  to  com- 
ply with  tbe  requirement  referred  to — ex- 
clusion from  doing  business  in  the  stat^- 
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tends  to  snggeflt  4hat  a  foreign  rather  than 
a  domestic  corporation  was  In  tbe  mind  of 
tbe  draftsman  of  the  act,  and  expressions 
which  it  elsewhere  employs  have  a  similar 
tendency.  Bat  a  consideration  of  the  stat- 
ute as  a  whole  makes  it  clear  that  domestic 
corporations  are  covered  by  tbe  provision 
under  consideration,  and  by  the  other  pro- 
visions of  the  same  section,  so  far  as  they 
are  in  their  nature  applicable.  Tbe  second 
section  of  tbe  act  (Gen.  St.  1915,  S  6402)  re- 
fers In  terms  to  associations  organized  under 
the  laws  of  this  state,  and  the  section  re- 
qtilring  tbe  payment  of  unappealed  Judg- 
ments within  sixty  days  also  contains  a  pro- 
vision for  an  Injunction  against  a  company 
which  violates  that  or  any  of  the  stated  re- 
quirements, and  adds  that  a  receiver  may  be 
appointed  "in  case  of  a  perpetual  Injunction 
allowed,  xmder  the  provisions  of  this  section, 
against  an  association  Incorporated  under 
this  act  or  other  law  of  Kansas." 

[2]  2.  The  defendant  also  maintains  that, 
inasmucli  as  the  statute  referred  to  was 
enacted  In  1898,  tbe  portion  of  It  requiring 
appeals  by  fraternal  beneficiary  associations 
to  be  taken  within  60  days  was  annulled  by 
the  adoption  of  the  present  Code  in  1909,  con- 
taining a  section  repealing  the  former  Code 
of  Civil  Procedure,  "and  all  acts  amendatory 
thereof  and  supplemental  thereto."  Civ. 
Code,  S  755  (Gen.  St  1909,  8  6351).  A  num- 
ber of  statutory  provisions  limiting  the  time 
wlUiln  which  certain  actions  shall  be  brons^t 
are  found  outside  of  tbe  Code  of  Procedure, 
sudi  as  that  relating  to  the  recovery  of  land 
sold  for  taxes  (Gen.  St  1916,  |  11456)  or 
those  relating  to  Injunctions  against  assess- 
faients  for  local  Improvanents  (Gen.  St  1915, 
H  1352.  1783,  1970).  These  provisions  in  a 
sense  may  be  said  to  be  amendatory  of  and 
flupplementftl  to  the  Code  of  Procedure.  But 
essentially  they  are  Independent  mactments, 
and  have  been  so  treated.  Hie  existence  of 
Bpedal  llmltatlona  to  be  ftmnd  elsevbere  is 
recognized  by  the  Code  Itself.  Civ.  Code.  S 
14  (Gen.  St  1909,  |  B0O7).  And  thesd  special 
UmltationB  are  not  subject  to  the  oceeptlons 
provided  In  the  Code.  Beebe  v.  Doster,  36 
Kan.  666.  14  Fac.  ISO.  Donbtless  many  stat- 
utes relating  to  substantial  rights,  and  deal- 
ing with  matters  of  procedure  on^  Incident- 
ally, contain  provlidona  that  by  necessary  Im- 
plication restrict  tlie  application  of  sections 
of  the  Code,  and  may  to  that  atent  be  said 
to  amend  or  suitplemait  them.  But  clearly 
the  Legislature  had  no  thought  of  wiping 
out  these  special  llmltatlwis  and  restrictions 
when  it  repealed  the  old  Code  and  "all  acts 
amendatory  thereof  and  supplemental  there- 
to." Its  obvious  purpose  was  to  Install  a  new 
procedural  system,  complete  In  Itself,  and 
superseding  all  former  legislation  directed 
to  that  speciflc  subject.  The  repeal  reached 
all  acts  which  expressly  amended  or  supple- 
mented the  Code,  but  not  those  which  af- 
fected It  <»ily  Impliedly  and  incidentally. 


[3]  8.  Notwithstanding  that  the  appeal  was 
not  taken  wltiita  tiie  prescribed  time,  the 
questions  son^t  to  be  raised  hare  been  ex- 
amined upon  their  merits.  Hie  plalntUTs 
case  rests  upon  her  claim  to  have  shown  that 
her  husband  bad  disappeared  and  had  not 
been  heard  from  tor  more  than  seven  years, 
under  drcumstances  that  warranted  a  pre- 
sumption of  his  death,  within  the  rule  ap- 
plied in  Modem  Woodmen  v.  Gerdcmi,  72 
Kan.  391,  82  Pac.  1100,  2  L.  R.  A.  (N.  S.)  809, 
7  Ann.  Gas.  570,  Id.,  77  Kan.  401,  94  Fac. 
788,  and  Caldw^l  v.  Modem  Woodmen,  89 
Kan.  11,  130  Pac.  642.  The  defendant  main- 
tains thkt  the  showing  failed,  chiefly  because 
It  did  not  appear  that  sufl9clent  diligence  had 
been  exercised  to  trace  and  discover  tbe  miss- 
ing person.  We  think  there  was  evidence 
eooug^  on  that  point  the  details  ct  which 
need  not  be  stated,  to  take  the  ca^^to  the 
jury. 

[4]  4.  After  the  plalntifTs  husband  Joined 
the  defendant  assoi^tion  it  adopted  a  new 
by-law  In  these  words: 

"Mysterious  disappearance  or  unexplained  ab- 
sence of  a  member  shall  never  be  considered 
proof  or  evidotce  of  death  of  sodi  member." 

Complaint  is  made  of  the  giving  of  this 
instruction  regarding  It: 

"This  by-law  as  far  as  it  controls  or  goveras 
the  action  of  the  A.  O.  U.  W.  in  determioing 
whether  a  member  is  dead  would  be  bindios  but 
you  are  inBtnicted  that  no  by-law  of  the  asso- 
ciation can  control  or  prevent  the  courts  and 
jaries  from  applying  the  osaal  rules  of  evidence 
in  the  trial  of  cases  coming  properly  before 
them  and  in  arriving  at  a  verdict  yon  are  not 
bound  Oiereby  and  may  disregard  the  same.** 

The  application  for  membership  contained 
an  agreement  to  comply  with  all  laws,  rules, 
and  regulations  thereafter  enacted  by  tbe 
order.  The  power  of  tbe  association  to 
make  the  by-law  In  question  binding  upon 
one  who  was  already  a  member  depends  up- 
on whether  or  not  it  was  reasonable  as 
applied  to  him.  Uhl  v.  Life  Association,  97 
Kan.  422,  156  Pac.  926.  If  it  were  to  be 
given  effect  In  the  trial  of  an  action  brought 
upon  the  benefldary  certtflcate  previously 
Issued  to  such  a  member,  it  would  amount 
to  a  declaration  of  a  rule  of  evidence  to  be 
applied  by  the  court  to  the  determination  of 
a  question  of  fttct — a  regulation  of  tbe 
amount  and  character  of  evidence  by  which 
such  fact  might  be  determined.  It  is  one 
of  the  functions  of  a  court,  where  the  rights 
of  the  parties  to  a  controversy  turn  upon  a 
disputed  matter  of  fact  to  Investigate  and 
decide,  for  the  purpose  of  that  case,  tbe 
question  at  Issue.  Its  decision  may  be  mis- 
taken, but  it  is  binding  on  tbe  parties  to  the 
litigation  because  It  is  necessary  that  some 
final  settlenient  of  the  disagreement  should 
be  had.  That  the  probability  of  correct- 
uess  may  be  increased,  rules  of  evidence 
which  experience  is  thought  to  hsve  shown 
to  be  salutary  have  been  established.  One 
of  them  is  that  the  unexplained  absence  of 
a  peacmm  ftnr  a  period  of  aewea  years,  during 
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which  time  he  has  not  been  heard-from,  el- 
thoQ^  Inqulriee  ooncerniog  hbn  have  been 
diligently  prosecuted,  Is  sufficient  to  raise  a 
presumption  of  death.  The  courts  do  not  as- 
eame  to  say  that  mere  absence  or  disappear- 
ance shall  ever  be  given  the  effect  of  death, 
but  that  disappearance  and  absence  for  a 
fixed  period,  accompanied  by  certain  other 
circumstances,  may  constitute  prima  fade 
evidence  that  death  has  actually  taken  place. 
For  the  fraternal  association  to  require  a 
court  to  disregard  that  mle  In  an  action 
where  one  of  the  Issues  is  whether  a  mem- 
ber, to  whom  it  bad  issued  a  certificate  pay- 
able at  his  death,  is  living  or  dead,  would 
be  substantially  to  Impose  upon  that  tribunal 
a  new  method  of  procedure,  much  as  though 
it  were  to  direct  that  death  was  not  to  be 
regarded  as  having  taken  place  unless  it 
should  be  proved  beyond  a  reasonable  doubt, 
or  by  the  testimony  of  witnesses  who  saw 
the  corpse  and  identified  it  ftom  personal 
acquaintance  with  the  member.  We  think 
such  a  regulation,  as  applied  to  existing 
certificates.  Is  unreasonable,  and  therefore 
transcends  the  power  of  the  association. 

The  rule  as  to  the  circumstances  under 
which  ane^laioed  absence  shall  be  deemed 
to  raise  a  presumption  of  death  la  so  well 
settled  in  this  state  as  to  have  acquired 
substantially  the  force  of  a  statute.  It  has 
been  declared  and  applied  by  the  counts  and 
.acquiesced  in  by  the  Legislature,  ^here 
the  rule  has  been  confirmed  by  statute,  by- 
laws similar  to  that  here  Involved  have 
been  held  Inoperative  as  to  certificates  al- 
ready In  existence  (Samberg  v.  K.  O.  T.  M. 
M.,  158  Mich.  568,  123  N.  W.  25,  133  Am. 
St  Rep.  306;  Sovereign  Camp  of  Woodmen 
of  the  World  v.  Rotdnson  [Tex.  Civ.  App.] 
187  S.  W.  215),  and  even  as  to  those  there- 
after issued  (Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Hosklns  [Tex.  CIt,  App.]  171 
S.  W.  812;  Utter  v.  Insurance  Co.,  65  Mich. 
515,  554,  32  N.  W.  812,  816  [8  Am.  St  Rep. 
913]).   In  the  case  last  dted  It  was  said: 

"Coarts  will  not  permit  the  course  of  justice, 
upon  trials  before  them,  to  be  stipulated  or 
contracted  in  axich  manner  as  to  defeat  the  ends 
to  be  subserved  by  such  trials.  The  parties  to 
the  contract  cannot  agree  to  oust  the  courts  of 
jurisdiction  over  euch  contract  The  operation 
of  this  clause,  requiring  direct  and  positive 
proof,  in  many  cases  would,  in  effect,  preclude 
the  court  from  jurisdiction  and  bar  a  recovery. 
If  tbey  can  make  this  agreement,  they  can  also 
stipulate  that  the  evidence  must  come  from  cer- 
tain persons,  or  make  any  aereement  they  see 
fit  controlling  and  directing  the  course  of  pro- 
ceeding nptm  the  trial.  They  may  contract  in 
relation  to  a  condition  precedent  before  bringing 
suit  or  b)  relation  to  anything  going  to  the 
remedy,  but  not  to  the  ri^t  of  recovery  itself.** 

Upon  this  principle  it  has  been  decided 
that  a  mutual  insurance  association  may  not 
by  any  regulation  it  can  adopt  restrict  the 
right  of  the  holder  of  an  existing  policy  to 


.sue  upon  it  in  any  court  to  which  the  law 
gives  him  access.  Eaton  v.  Intematiooal 
Travelers'  Association  (Tex.  OIv.  App.)  136 
S.  W.  817 ;  Nute  v.  Hamilt<m  Mutual  Insur- 
ance Company,  72  Mass.  (6  Gray)  174.  In 
the  case  last  <dted  the  by-law  appears  to 
have  been  adopted  prior  to  the  making  of 
the  contract  sued  upon. 

A  by-law  suspending  a  member  of  a  fra- 
ternal benefit  association  who  baa  disappear- 
ed, If  he  does  not  make  known  his  where- 
abouts within  a  stated  time,  has  been  held 
to  be  enforceable  against  existing  members 
(Royal  Arcanum  v.  Vltzthum,  128  Md.  523, 
97  Atl.  923),  but  that  Involves  a  different 
question. 

A  conclusion  contrary  to  that  we  have 
reached  was  announced  in  McGovem  v. 
Brotherhood  of  Firemen  and  Engineers,  31 
Ohio  Oir.  Ct  Bep.  24^  but  we  are  not  satis- 
fled  with  the  reasoning  employed.  The  cases 
there  dted  on  this  proposition  did  not  In- 
volve any  question  of  retroactive  operation. 
Moreover,  the  petition  in  that  case  did  not 
aver  that  the  Insured  was  dead,  but  merely 
set  out  the  facts  as  to  bis  absence  for  seven 
years.  A  by-law  providing  that  a  braeflt 
association  should  not  be  liable  for  dlsaUlif 
ty  or  death  of  a  member  resulting  from  the 
discharge  of  firearms,  when  there  was  no 
other  witness  thereto,  was  held  valid  as  to 
existing  certificates  in  Moses  t.  Illinois  Oom- 
merclal  Men's  Ass'n,  189  III.  App.  440.  But 
that  decision  appears  to  have  been  based 
largely  upon  the  argument  In  Roeh  v.  Pro- 
tective Ass'n,  164  Iowa,  199,  where  the  by- 
law was  in  force  when  the  certificate  was 
issued. 

In  Arold  T.  Heptasophs.  123  Md.  675,  91 
Atl.  829,  a  by-law  Umltlng  the  time  within 
which  an  action  might  be  brought  was  held 
to  be  enforceable  even  with  respect  to  certifi- 
cates already  issued,  but  the  question  there 
discussed  was  whether  the  parties  to  a  con- 
tract can  by  an  agreement  Incorporated 
therein  shorten  the  statutory  period  of  Um- 
Itatton;  the  authorities  cited  going  no  fur^ 
ther  than  to  indicate  that  this  may  be  done. 
The  right  of  a  fraternal  benefit  assoclatlm 
to  fix  a  new  time  limit  for  actions  on  out- 
standing certificates  was  denied  in  Rosen- 
stein  r.  Court  of  Honor,  122  Minn.  310.  142 
N.  W.  331.  It  was  there  stated,  however, 
that  so  far  as  the  record  disclosed  no  no- 
tice of  the  change  bad  over  been  given,  and 
neither  the  insured  nor  the  beneficiary  knew 
of  it  prior  to  the  Inlnging  of  the  action.  In 
a  later  case  the  same  rule  was  applied  with- 
out reservation.  Kulberg  t.  National  Coon- 
dl,  124  Minn.  437,  145  N.  W.  120. 

The  Judgment  is  found  to  be  sustainable 
upon  the  merits,  but  for  the  reason  already 
stated  the  appeal  la  dismissed.  AU  the  Jus- 
tices concurring. 
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SHEAHAN  Y.  UNITED  STATES  FtDEUTI 
^     &  GUARANTY  CO.  (No.  20469.) 

(Supreme  Court  of  EaiiBas.   Felh  28,  1817.) 

(ByUnbut  ly  the  Court.) 

1.  Plsading  <8=»193{1)— Petition— DEracTB- 

In  an  action  to  recover  on  a  contractor's 
Burvty  bond,  in  which  the  petition  plainly  al- 
lied that  a  stated  balance  was  due  for  materials 
furnished  to  the  contractor,  a  simple  and  obvious 
clerical  error  aa  to  the  amoQnt  already  ^aid  on 
the  account,  whereby  a  mere  quibble  might  be 
raised  that  no  balance  whatever  was  due,  does 
not  render  the  petition  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Die.  S§  425,  428,  430,  437,  443 ;  Dec.  Dig. 
*=»193(1).] 

2.  Appeal   and   Errob  «=>889(2)— Amend- 

UBNTS  REOABDBD  AS  MaDE— PLEADING. 

An  obvious  clerical  error  in  a  petition  may 
be  disregarded,  or  it  may  be  conaidered  as  amend- 
ed without  formality. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3621;  Dec.  Dig.  ®=>889(2).J 

8.  Appeal  and  Ebbob  <8=» 440— Amendments 

— AirrnoBiTT  of  Teial  Court. 
While  a  trial  court  never  loses  jurisdiction 
to  correct  or  amend  its  record  to  make  it  speak 
the  truth  and  to  chronicle  the  history  of  a  cause 
tried  before  it,  yet  when  an  appeal  is  taken  from 
its  decision  it  has  no  jurisdiction  to  permit  any 
amendment  to  the  pleadings  or  to  alter  the  real 
situation  of  the  parties  as  It  existed  at  the  time 
its  judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Diff.  »  2188-22^ ;  Dee.  Dig.  «a» 
440.] 

Appeal  from  Dlstilet  Court,  Sbawnee 

County. 

Action  by  W.  F.  Sheahan  against  the  Unit- 
ed States  Fidelity  ft  Guaranty  Company. 
From  a  Judgment  overruling  a  demurrer  to 
the  petition,  defendant  appeals.  Affirmed. 

Eugene  S.  Qulnton,  of  Topelta,  for  appel- 
lant. Garrer  &  Garver  and  James  B.  Lar- 
imer, all  of  Topeka,  for  appellee. 

DAWSON,  J.  Id  1911,  J.  B.  Betts,  a  To- 
peka  contractor,  now  deceased,  entered  in- 
to a  contract  with  the  Rock  Island  Ballway 
Company  to  erect  a  railroad  station  for  the 
latter  at  Waurlka,  OkL,  and  the  defendant 
executed  a  surety  bond  conditioned  that 
Betts  would  perform  his  contract  wltti  the 
railway  company.  The  contract  bound  Betts 
to  pay  for  all  the  materials  used  In  the  con- 
struction of  the  building.  The  plaintiff  fur- 
nished certain  materials  for  which  be  was 
only  partly  paid.  Betts  died.  Insolvent,  ow- 
ing plaintiff  a  balance  of  $648.86.  This  ac- 
tion was  brought  to  recorer  tills  sum  from 
the  defendant  as  surety. 

[1, 2]  FlalntltTg  petition  redted  these  fiacts 
and  alleged  that  he  furnished  Betts  mate- 
rials of  the  value  of  f2,12C  and  later  ad- 
ditional materials  of  the  value  of  f735.8T. 

"Plaintiff  further  says  that  Bald  material  and 
labor  were  furnished  between  January  1,  1912, 
and  August  1,  1912  ;  that  the  total  amount  paid 
thereon  by  said  J.  B.  BetU  was  $2,860.87,  leav- 
ing a  balance  due  tiiereon  August  1,  1912,  ot 


1548.86.  •  •  •  Plaintiff  says  that  said  sum 
of  $548.86  remains  unpaid  and  has  been  dae  and 
payable  ever  since  August  1,  1912;  that  said 

J.  B.  Betts  died  on  or  about  the  day  of 

April,  1913,  leaving  an  insolvent  estate.  Where- 
fore said  plaintiff  prays  Judgment,  eto." 

Defendant  then  demurred  to  this  petition. 
The  demurrw  was  overruled,  without  argu- 
ment: How  this  came  about  is  explained  in 
a  finding  of  the  trial  court: 

"The  court  further  finds  that  on  the  hearing 
of  said  demurrer  no  special  argument  was  made, 
but  it  was  sulHnitted  to  the  court  on  the  state- 
ment of  the  attorney  for  plaintiff  that  it  involv- 
ed the  same  qnestiona  that  were  passed  upon 
by  the  court  in  a  previous  case,  wherein  the 
same  bcmd  was  the  twsis  of  the  action  by  anoth- 
er materialman  who  furnished  material  to  the 
contractor  for  the  same  building,  snd  that 
couosel  tor  the  defendant  was  not  present  when 
said  d^urrer  was  sutoiitted  to  the  court  for 
decision.  The  demurrer  to  said  petition  was 
overruled  by  the  court  upon  the  merits  of  the 
allegation  of  the  petition,  assuming  that  the 
nllcgation  was  true,  and  that  the  sum  of  $548.- 
86  was  due  on  the  contract  ot  J.  B.  Betts  to  the 
plaintiff." 

Defendant  then  filed  a  lengthy  answer, 
setting  up  various  defenses,  reciting  the  fail- 
ure of  plaintiff  to  present  bis  claim  against 
Betts*  estate,  that  defendant  had  no  knowl- 
edge of  this  claim,  so  that  It  might  have  as- 
serted It  against  the  estate  of  Betts,  laches, 
the  statute  of  llmltatlona,  the  Oklahoma  Hen 
laws,  etc. 

Later,  with  leave  of  court,  defendant  with* 
drew  this  answer  and  reflled  Its  demurreTt 
and  from  the  dedstim  of  tbe  trial  court  over- 
ruling it  this  appeal  Is  taken. 

There  Is  no  reversible  error  here.  How^ 
ever  car^essly  tbe  auctions  touching 
plalntlfrs  account  and  the  payment  made 
thereon  were  pleaded,  Qiere  was  a  plain  al- 
leeatttm  that  a  balance  of  $548.86  was  dtie 
and  unpaid,  and  the  defendant  was  not  en- 
titled to  Judgment  aa  demurrer.  Apparently 
the  pleader  bad  Intended  first  to  state  tbe 
amount  payable,  tbea  the  amotmt  paid,  and 
lastly  tbe  balance  due.  To  shorten  the  plead- 
ing he  dianged  the  word  "payable"  to  "paid," 
but  failed  to  change  the  total  price  of  the 
materials  furnished  to  the  sum  paid  fliere* 
tm.  Tbe  mistake  of  tbe  pleadn-  as  to  tbe 
amount  paid  was  transpar^t  and  could  not 
have  misled  the  d^endant. 

[S]  After  this  appeal  was  filed  and  de- 
fendant's abstract  and  brief  were  served, 
counsel  for  appellee  applied  to  the  district 
court  for  leave  to  amend  their  petition  by 
substitutlog  the  correct  figures  as  to  tbe 
sum  of  Betts'  payments.  This  after  a  bear- 
ing and  over  defendant's  objection  was  al- 
lowed. This  also  Is  urged  as  error,  and  It 
may  be  so  conceded.  A  court  never  loses 
power  to  correct  and  complete  Its  record,  but 
when  an  appeal  Is  taken  it  loses  all  power  to 
alter  the  precise  situation  of  the  parties  as 
It  existed  when  the  Judgment  appealed  from 
was  rendered.    2  Cyc.  976.    The  case  of 
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Pierce  r.  Bntten,  21  San.  124,  which  was 
presnmed  to  warrant  this  practice  falls  very 
tar  short  of  It.  But  the  clerical  error  In  the 
petition  was  bo  obvions  end  tmimportant  that 
It  did  not  need  to  be  amended,  or  it  might 
be  considered  as  amended  without  fonnalitT' 
Douglass  T.  McNamee,  70  Kan.  474,  76  Pac. 
834.  Time  was,  perhaps,  when  triTlallttes 
like  these  would  cause  a  reversal  of  the  Judg- 
ment, but  the  modem  Codes  and  the  modern 
practice  absolutely  forbid  it  Civ.  Code,  I 
681  (Oen.  St  1909,  I  6176). 

Judgment  affirmed.  All  the  Justloes  taa- 
cnnlne. 


EBOENBBIOHT  t.  ST.  LOUIS,  L  H.  ft  S. 

RT.  00.  (No.  20668.) 
(Snpreme  Court  of  Kansas.    Feb.  10,  1017.) 

fSyllabut  by  the  Court.) 

1.  Rahaoads  <S=>25,  33(2)— Doino  Bcsiness 
—Valid  Ssrvicb  of  Suioioits— Bvioxkcb. 

Upon  the  teetinuby  it  is  heU  that  Uie  de- 
fendant was  engaged  in  boelness  In.  Kansas, 
and  that  a  Talid  service  of  flommona  was  made 
upon  its  nfsent. 

[Ed.  Note.— For  other  c^s,  see  Railroads, 
Cent  Dig.  SS  57,  71.] 

2.  Razlsoads  ^=»274(^— Opbutioh— Theow- 
sro  Hail  Sacxb  imnc  Motiho  Tbaxr  — 
Neouobncb. 

A  railroad  company  Is  not  primarily  liable 
for  the  n^ligence  of  a  postal  agent  in  throwing 
inail  sacks  £nHn  a  moving  train,  but  may  be- 
c«os  liable  where  it  knowingly  permits  such 
Bgeat  to  continue  a  custom  or  practice  of  de- 
livering mail  ^ckB  at  a  station  in  such  a  way  as 
to  endanger  those  who  may  be  lawfully  at  the 
I^ace  ot  delivwy^  without  doing  what  it  can  to 
prevent  the  CMiBnuance  ftf  the  negligent  prac- 
tice. 

[Bd.  Not&— For  other  cases,  see  Railroads, 
Cent  Dig.  f  871.] 

8.  Master  and  Servant  (S=»278(18)— Tebow- 
ING  Mail  Sacks  from  Movinq  Tbazh  — 
Nboliobnce— Evidence. 
The  evidence  in  the  case  does  not  support 
the  findings  of  the  Jury  that  the  d^endant  was 
negligent  in  knowingly  permitting  the  United 
States  postal  agents  to  pursue  a  dangerous  prac- 
tice in  disduu-^g  the  mail  sacks  from  the  mail 
car  at  a  statioD,  and  in  falling  to  report  a  reck- 
less discharge  of  the  mail  to  the  proper  au- 
tboritiea. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  Cent  Dig.  Sf  971.] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Oharlea  S.  Brgenbright  against 
the  St  lionls,  Inm  Mountain  ft  Sontbem 
Railway  Company.  Judgment  for  plalntUC, 
and  defendant  appeals.  Reversed,  and  cause 
remanded  for  new  trial. 

W.  P.  Waggener,  of  Atchison,  S.  H.  Piper, 
of  Ind^ndence,  and  J.  M.  Challiss,  of 
Atchison,  for  appellant  O.  P.  Ergenbright 
and  T.  S.  Salathiel,  both  of  Independence, 
for  a^ipellea 

JOHNSTON,  C  J.  This  action  was  brought 
by  Charles  S.  Ergwbrlght  against  the  St 


louis.  Iron  Mountain  &  Sontbem  Railway 
Company  to  recover  for  per8<Huil  injuries 
sustained  while  he  was  In  the  service  of  the 
company.  The  jury  returned  a  verdict  in 
favor  of  plaintiff  for  $6,000,  and  frtKu  the 
judgment  thereon  the  defendant  appeals. 

[11  The  first  contention  Is  that  Jurisdiction 
of  the  defendant  was  not  obtained  by  a  valid 
servloe  or  other  means.  It  appears  that  the 
defendant  had  a  line  of  railroad  which  ex- 
tended into  Kans^  a  distance  of  two  miles 
to  the  dty  <a  CcAeyville.  In  1000,  the  com- 
pany entered  into  an  arrangement  with  the 
Missouri  Padflc  Railway  Company  for  the 
transfer  to  the  latter  of  that  part  of  the 
road  which  extended  Into  Kansas.  After- 
wards it  ceased  to  file  reports  with  the  sec- 
retary of  state  and  its  right  to  transact  bnA- 
nras  In  the  8tat;e  was  Anally  revoked  on  July 
21.  1014.  The  injury  occurred  on  Jnly  30, 
1914.  There  was  testimony  in  b^alf  of  the 
defendant  to  the  effect  that  in  the  accounting 
of  business,  as  between  the  defendant  and 
the  Missouri  Padflc  Railway  Company,  the 
line  of  divlBlon  was  at  the  state  line;  that 
each  was  a  separate  and  distinct  organiza- 
tion; and  that  W.  H.  Tester  on  whom  the 
service  of  process  was  made  was  the  agent 
of  the  Missouri  Pacific  Railway  Company  and 
not  of  the  defendant  Other  testimouy,  how- 
ever, was  to  the  effect  that  In  dealing  with 
the  public  Tester  was  held  out  by  the  de- 
fendant as  its  agent  In  the  folders,  time 
cards,  and  advertising  matter  Issued  by  the 
defendant  Tester  was  represented  as  its 
agent  at  Ct^eyville.  He  testified  that  lie 
acted  for  the  defradant  as  well  as  the  Mis- 
souri Pacific  Railway  C(»npany  in  selUng 
tickets  and  issuing  bills  of  lading,  and  that 
his  duties  as  agrait  were  substantially  the 
same  after  the  transfer  of  the  property  to 
the  Missouri  Pacific  Railway  Company  as 
Uaey  had  been  before  that  time.  The  trains 
of  the  defendant  were  run  through  from  Van 
Buren,  Ark.,  to  CoffeyviUe,  without  a  break 
or  (^ange  of  control  at  the  state  line,  and 
it  appears  that  the  trains  were  operated  in 
Kansas  by  the  defendant  and  that  it  actual- 
ly did  business  there.  The  questions  wheth- 
er or  not  the  defendant  was  doing  business 
in  Kansas  and  whether  or  not  Tester  was 
its  agent  were  issues  of  fact  which  were 
determined  by  the  court,  and  It  Is  reasonably 
clear  that  there  was  testimony  to  support  the 
finding  of  the  court  that  due  service  had 
beeu  made. 

Hie  principal  contention  Is  that  the  evi- 
dence did  not  support  the  charge  of  negli- 
gence made  against  the  defendant  nnd  that 
there  was  no  basis  In  the  evidence  for  the 
verdict  of  the  jury.  It  appears  that  the 
plaintiff  on  the  nlg^t  of  his  Injury  was  em- 
ployed as  a  brakeman  on  a  frdfifht  train  of 
the  defendant  whicb  bad  taken  the  siding  at 
Oolagah,  OkL,  to  allow  passenger  and  mall 
train  No.  110,  soathbound,  to  pass.  The 
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tracks  run  north  and  south,  and  the  station 
Is  located  west  of  the  tracks,  and  has  a  plat- 
form, at  the  north  end  of  whldi  a  mail  crane 
stood,  the  latter  helng  about  75  feet  north 
of  the  station  building.  The  plalntUf,  after 
having  crossed  over  the  tracks  at  a  point 
nearly  opposite  the  north  end  of  the  plat- 
form, was  walking  northward  along  the  west 
side  of  the  main  track  toward  a  switch 
about  800  feet  distant,  which  he  intended  to 
throw  after  the  passenger  train  had  passed, 
when  he  was  struck  near  the  meek  and 
shoulders  by  the  mall  sacks  thrown  out  of 
the  mail  car  of  the  passenger  train  which 
was  moving  at  the  rate  of  about  50  miles  an 
hour.  The  mall  sacks  were  discharged,  and 
th«  plaintiff  was  found  about  60  feet  north 
of  the  crane,  with  his  feet  about  10  or  12 
feet  west  of  the  rails.  The  plaintiff  alleged 
that  the  postal  employes  had  been  In  the 
habit  of  throwing  mall  sacks  out  at  the  sta- 
tion in  a  negligent  manner,  and  that  with 
the  knowledge  of  this  practice  the  defendant 
had  permitted  It  to  continue  for  a  long  time. 
The  night  curator  at  the  station  who  had 
been  employed  about  el^t  months  testified 
that  it  was  bis  duty  to  go  out  after  the 
mall  train  had  passed  and  bring  In  the  mail 
sacks,  and  among  other  things  stated: 

"I  think  I  have  found  sacks  west  of  the  ditch 
or  depression  I  have  spoken  of  in  the  weeds. 
Not  very  many  times.  Three,  foar  w  five 
times;  not  over  six,  I  don't  tblnk." 

The  ditch  mentioned  was  a  fiat  sloping 
depression  about  10  or  12  feet  wide  extend- 
ing along  the  west  side  of  the  track  for 
drainage,  and  beyond  this  depression  on  the 
tall^er  ground  were  some  grass  and  weeds. 
The  operator  had  told  the  agent  that  he  had 
difficulty  in  finding  the  sacks.  The  postal 
employes  testified  that  It  was  their  duty  to 
throw  the  sacks  downward  and  outward  jost 
before  reaching  the  crane  upon  being  warned 
by  three  blasts  of  the  whistle,  and  that  it 
was  good  practice  If  the  sacks  could  be 
thrown  within  a  distance  of  60  feet  of  the 
crane,  depending  somewhat  on  the  speed  of 
the  train.  There  was  testimony  that  the 
bottom  of  the  car  would  be  about  4  feet  frtmi 
the  ground,  and  about  on  a  line  with  a  man's 
shoulder;  that  to  throw  the  sacks  30  feet 
from  the  track  would  not  be  good  practice; 
and  that  as  the  rule  required  that  the  sacks 
be  thrown  downward  and  outward  It  would 
not  be  good  practice  to  throw  them  12  feet 
from  the  car  on  a  level  with  the  floor  of  the 
car.  The  Jnry  found  that  complaint  had  been 
made  by  the  operator  who  collected  the  sacks 
to  the  agent  of  the  defendant  as  to  the  man- 
ner In  which  sacks  had  been  thrown.  There 
was  also  a  finding  that  the  negligence  of  the 
defendant  on  which  the  recovery  was  based 
was  Its  failure  to  "report  reckless  discharge 
of  mall  to  proper  authorities." 

[2]  It  is  Insisted  by  the  defendant  that  the 
finding  was  without  any  substantial  support 
in  the  evidence,  and  that  there  was  no  basis 
for  holding  the  defendant  liable  for  acta  ot 


me  not  in  Its  tfnqiloj  and  over  whom  it  hall 
no  control.  The  one  who  threw  the  mail 
sadca  which  strack  the  plaintiff  was  not  the 
servant  or  employ^  of  the  d^endant,  and  It 
Is  conceded  that  the  doctrine  of  respondeat 
superior  does  not  apply.  He  was  an  agent  of 
the  government  and  as  to  the  mann^  of  han* 
dllng  the  mail  was  answerable  to  the  ITntted 
States  and  not  to  the  defendant.  A  railroad 
company  la  not  liable  because  of  a  single  neg- 
ligent act  of  the  postal  agent,  bnt  may  be- 
come liable  If  It  knows  or  should  know  of  a 
custom  or  practice  of  the  delivery  of  mall 
sacks  In  such  a  way  as  to  endanger  those 
rightfully  at  or  near  the  place  of  delivery, 
without  doing  what  it  can  to  prevent  a  con- 
tinuance of  the  negligent  practice.  The  fact 
that  the  postal  agent  ne^lgently  threw  the 
sack  against  the  plaintiff  on  this  occasion  Is 
not  ot  Itself  snffldent  to  render  the  defendant 
liable. 

In  the  early  case  of  Muster  t.  Chicago, 
Milwaukee  &  St.  Pan!  Ry.  Oo..  61  Wis.  32S. 
331,  21  N.  W.  223,  225  (50  Am.  Sep.  141),  It 
was  held  that  the  negligent  act  of  the  pc»tal 
clerk  could  not  be  imputed  to  the  railroad 
company,  unless  the  company  Itself  was  neg- 
ligent, and  It  was  added: 

"We  conclude  that  tlie  mere  act  of  the  postal 
employ^  in  throwing  off  the  maU  bag  at  the  de- 
pot, conceding  it  to  have  been  a  negligent  act, 
was  not  negligence  on  the  part  of  the  railway 
company." 

In  Galloway  v.  Chicago,  M.  &  St  P.  Ry. 
Co..  66  Minn.  346,  347,  348,  BT  N.  W.  1068. 
1050  (23  L.  K.  A.  442,  46  Am.  St  Bep.  468), 
the  basis  of  the  liability  of  the  railroad  com- 
pany for  an  Injury  occasioned  by  a  postal 
agent  was  stated  as  follows: 

"To  rmder  it  liable,  as  negligent,  for  the  neg- 
ligence of  the  mail  aReot,  this  goveramnit  em- 
ploy^ must  have  practiced  a  dangerous  method 
of  discharging  mall  sacks  on  the  platform  at 
this  station  so  habitually,  or  so  frequently,  as 
to  charge  the  company,  as  part  of  its  duty  to 
its  passengers  and  others  occnpying  its  depot 
platform  by  its  invitation  or  license,  with  no- 
tice, actual  or  implied,  of  his  negligence  or  reck- 
lessness. While  the  railway  company  had  no 
power  to  interfere  with  the  mail  agent  in  the 
discharge  ot  his  official  duties,  yet  It  was  its 
right,  as  well  as  duty,  to  prevent  him,  while  on 
its  cars  and  on  its  premises,  from  contiaulog 
any  negligent  practice,  of  which  it  had  notice, 
which  was  liable  to  cause  injury  to  passengers 
and  others  lawfully  there."  Note.  6  L.  R.  A.  (N. 
S.)  581;  note,  13  Ann.  Caa.  7a 

[3]  The  mall  sacks,  as  we  have  seen,  were 
thrown  from  a  fast  mall  train  which  ran 
past  the  station  at  a  rate  of  about  50  miles 
per  hour.  No  claim  Is  made  that  there  was 
negligence  as  to  the  speed  of  the  train  on 
this  occasion  or  at  'other  times  In  passing  the 
station.  Neither  Is  there  any  basis  for  a 
charge  of  negligence  as  to  the  place  at  which 
the  sack  was  delivered.  It  was  discharged 
about  60  feet  from  the  mail  crane,  and  the 
rule  of  the  postal  department  is  that  it  Is 
to  be  delivered  near  the  cran&  Plaintiff  tes- 
tified that  the  sacks  were  delivered  from  250 
to  300  feet  away  from  the  platform,  bat  oth- 
er wttneans  rtated  that  the  sacks  were  de- 
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Itrered  from  00  to  60  feet  frcKQ  the  crane, 
and  the  jury  fonnd  that  it  was  about  60  feet. 
The  testimony  was  that  dellrery  of  sacks 
within  that  distance  of  the  crane  from  a  fast 
moving  train  was  good  practice.  It  appears 
that  the  plaintiff  left  the  east  side  of  the 
track  where  he  might  tutre  walked  with  safe- 
ty as  far  as  the  risk  of  danger  from  the  de- 
livery of  mall  sacks  was  concerned,  and  went 
ovrr  on  the  west  side  of  the  track  where  the 
mall  sacks  were  to  be  thrown.  He  walked 
close  to  the  mall  crane,  and  he  knew  the 
purpose  for  which  cranes  were  used.  He  tes- 
tified tliat  he  did  not  know  that  mall  was 
delivered  from  train  No.  119,  although  he 
had  been  a  brakeman  upon  that  train.  At 
the  stations  along  the  line  danger  notices 
which  he  had  seen  had  been  posted,  stating: 
"All  persons  are  warned  not  to  be  or  remain 
on  the  depot  plaUorm  white  mail  trains  are 
passing.  Beware  of  mall  sacks  or  packages 
thrown  from  trains." 

The  conductor  of  the  freight  train  who 
was  a  witness  In  behalf  of  the  plalntitF  tes- 
tified that  after  the  plaintiff  crossed  over  to 
the  west  side  of  the  track  he  walked  along 
about  as  far  from  the  rails  as  the  mail  crane 
stood,  wUch  was  about  8  feet,  and  that  when 
he  was  picked  up  he  was  about  the  same 
distance  from  the  track.  The  same  witness 
at  another  time  stated  that  the  plaintiff 
was  wfldking  10  or  12  feet  from  the  track, 
and  the  testimony  is  that  the  trainmen  found 
him  lying  about  that  distance  from  the  track 
after  the  mall  train  had  passed.  It  is  plau- 
sibly argued  that  the  plaintiff  knew  or  should 
have  known  that  mall  was  to  be  discharged 
from  mall  trains  near  the  mail  cranes ;  that 
he  chose  to  walk  In  the  place  where  the 
mail  sacks  were  to  be  thrown ;  and  that  he 
assumed  the  dangers  Incident  to  the  dis- 
chai^  of  mall  at  that  place.  We  will  not 
dispose  of  the  case  upon  that  basis,  but  will 
determine  it  upon  the  theory  that  the  com- 
pany Itself  was  not  guilty  of  negligence.  As 
we  have  seen,  the  company  is  not  primarily 
liable  and  can  be  held  responsible  only  up- 
on the  theory  that  It  has  customarily  and 
without  objection  permitted  the  throwing  of 
mail  sacks  by  the  postal  agents  In  such  a 
way  as  to  endanger  those  lawfully  at  the 
places  whero  they  were  thrown.  Had  a 
dangerous  method  been  habitually  followed 
with  knowledge  of  the  company,  or  had  it 
continued  so  long  as  to  be  notice  to  the  com- 
pany? The  testimony  of  the  postal  agents 
was  that  the  sacks  were  thrown  downward 
and  outward  in  accordance  with  the  direc- 
tions of  the  postal  authorities.  They  were 
not  thrown  where  persons  congregated  nor 
whero  passengers  were  boarding  or  leaving 
trains.  It  is  not  claimed  that  sacks  had  ever 
been  thrown  upon  or  against  any  one  at 
the  station  prior  to  the  time  when  plain- 
tut  was  Injured.  Hie  place  selected  fw 
the  dleduTge  d  the  sacks  ma  tieyond  ttie 


platform,  which  extended  at  least  75  feet 
north  from  the  depot,  and  where  there  was 
little  danger  of  Injuring  those  who  might 
hqive  occasion  to  be  at  the  station.  In  an 
attempt  to  show  a  dangerous  practice  of 
which  the  company  bad  notice  tratimony  was 
offered  to  the  effect  that  mall  sacks  had 
been  delivered  so  that  they  rolled  into  the 
weeds  at  the  side  of  the  track.  Notice  of 
this  method  had  been  brought  to  the  atten- 
tion of  the  station  agent  The  night  operator 
who  collected  the  sacks  after  delivery  testi- 
fied that  he  thought  sacks  had  been  found 
in  the  weeds  three  or  four  times  during  the 
time  he  was  employed  at  the  station,  a 
period  of  eight  m<HithB,  but  not  oftener  than 
six  times.  The  notice,  or  rather  the  com- 
plaint, which  he  made  to  the  station  agent 
was  not  that  the  sacks  bad  been  discharged 
so  as  to  endanger  i>ersoQs  who  might  be  near 
the  railroad,  but  that  they  had  gone  into 
the  weeds  and  were  dllficult  to  find.  The 
weeds  spoken  of  came  within  about  12  feet 
of  the  track.  Those  who  discharged  the 
sacks  were  required  to  throw  them  outward 
80  they  would  not  roll  under  the  tralna 
Throwing  the  sacks  outward  and  downward 
at  the  proper  angle  from  a  rapidly  moving 
train  as  the  rules  required  would  easily 
carry  them  across  the  12-foot  space  and  in- 
to the  weeds.  Thrown  In  the  most  careful 
and  proper  method  they  would  roll  some 
distance  after  striking  the  ground.  The 
plaintiff  himself  testified  that  he  had  seen 
sacks  roll  or  slide  6  or  8  feet.  The  fact  that 
the  sacks  were  delivered  farther  from  the 
mall  crane  at  one  time  than  at  another 
does  not  necessarily  imply  an  improper  de- 
livery or  the  carrying  on  of  a  dangerous 
practice.  Testimony  that  sacks  rolled  be- 
yond the  cleared  space  of  12  feet  and  into 
the  weeds  Is  not  proof  of  an  Improper  or 
dangerous  delivery.  It  did  not  require  the 
company  to  anticipate  that  an  accident  like 
the  one  in  question  was  liable  to  happen. 
Notice  to  the  company  that  mail  sacks  had 
rolled  into  the  weeds  was  not  a  notice 
that  a  dangerous  method  was  in  use  by  the 
postal  agents,  and  the  failure  of  the  com- 
pany to  object  to  the  method  or  to  call  up- 
on the  postal  agents  to  adopt  a  different  one 
cannot  be  regarded  as  negligence  on  the  part 
of  the  company.  The  findings  of  the  Jury 
that  the  defendant  was  negligent  in  know- 
ingly permitting  the  postal  agents  to  pursne 
a  dangerous  practice  In  discharging  the  mall 
sacks,  and  in  failing  to  report  a  reckless 
discharge  of  the  mall  to  the  proper  authori- 
ties, are  not  supported  by  the  evidence. 
Southern  Ry-  Co.  v.  Rhodes,  86  Fed.  422, 
30  C.  C.  A.  157 ;  McOrath  v.  Eastern  Ry.  Co. 
of  Minnesota,  74  Minn.  363,  77  N.  W.  136. 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  a  new  tiiaL  All  the  Justices 
concurring. 
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JOHN  RITOHTB  &  SONS  T.  CFIT  OF 
WICHITA.   (N&  20278.) 

(SnpruM  Oonrt  vt  Kuuu.  Fab.  10, 1917.) 
(Syllahut  6tf  the  Court.) 

1.  MxmiOIPAI.  GOBPOBATIONB  <=s>874(l)— IK- 
raOTElfXlVTS  —  iNBUFFlCncPTT  PlTlTION  — 

Beootbbt  bt  Oohtbaotob. 
When  a  city  npoa  an  insufficient  petition  of 
abutting  property  owners  lets  a  contract  to 
pave  a  street,  and  the  city  is  later  enjoined  in 
a  taxpayers'  suit  under  sectiMi  265  of  the  CSt- 
U  Code  (Gen.  St  1»15,  I  716a)  from  levying 
special  taxes  and  assessments  to  i>ay  for  the 
improTCment,  and  the  persoB  who  contracted 
to  lay  the  paving  had  notice  oi  the  pendency  of 
the  tazparers'  suit  before  he  ctHnmeuced  wo^k, 
althoogh  he  was  not  a  party  to  the  suit  and  no 
temporary  injunction  was  issued,  the  contrac- 
tor cannot  recover  from  the  city  on  the  con- 
tract, nor  for  loss  of  invfits,  nor  for  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorpontioni,  Cent  £Hg.  H  906.  9ia] 

2.  Mdnioxpai.  OOBPOUnOHS  ^»8S0— PUB- 

uo  iHPBOTEHBim— SmnciEiiox  or  Fbtx- 

TION— ESTOPFBU 
When  the  proper  dty  offidals  make  a  find- 
ing that  a  petition  to  pave  a  street  has  been 
signed  by  a  sufficient  number  ot  abutting  prop- 
erty owners,  and  adopts  a  resolution  to  pave 
the  street  and  lets  a  contract  pursuant  thereto, 
it  is  estopped  to  deny  the  sufficiency  of  the  pe- 
tition under  which  it  let  the  contract  in  an 
action  for  compensatl<m  tax  the  wotk  actoally 
done  under  it,  following  Sleeper  T.  Bnliesit  0 
Kan.  300,  307. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  EHg.  K  879,  880.  882.] 

3.  MUHICIPAI.  COBPOBATIONB  <g=9350  — PtTB- 
UO  lUFBOTZHBNTS — XBBBOUI.ASITT  Zlf  COIf- 
TBAOT— LOABIiaTT, 

Where  a  contract  between  a  city  and ,  a 
paving  contractor  Is  illegal  only  because  of  ir- 
regularities in  t^e  proceedings  leading  up  to 
the  letting  of  the  paving  contract  and  the  con- 
tract is  not  tinctured  with  moral  turpitude,  and 
there  was  no  want  of  anthori^  to  let  the  con- 
tract if  the  preliminary  proc^ings  hftd  been 
strictly  regular,  the  city  is  liable  to  the  con- 
tractor for  the  w<Hrk  actually  done  under  direc- 
tion of  the  proper  city  officers,  when  that 
work  is  adopt^  and  used  by  the  city  (Brown 
V.  City  of  Atdiison,  39  Kan.  37,  17  Pac.  465, 
7  Am.  St  Rep.  615),  and  it  is  liable  also  for 
that  portion  cMf  the  work  actually  done  which 
was  only  discarded  and  unused  by  the  city  be- 
cause it  afterwards  changed  the  speclfiGations 
and  iwved  the  street  with  another  kind  of  pav- 
ing, 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  879,  880,  882.] 

4.  MUNICIPAX.  CoBPORATions  «=>874(2)  — 
CLAiMa  AGAiwer  Citt  —  Pbbsentation  — 
Statuti. 

Section  1460  of  the  General  Statutes  of 
1015,  which  requires  certain  claims  to  be  pre- 
senlied  to  the  city  within  four  months,  baa  no 
applicatim  to  such  a  situation  as  that  out* 
lined  in  the  three  first  paragraphs  ot  tiiia  sylla- 
bus. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  906.  910.] 
Johnston.  0.  X,  dissenting. 

Appeal  from  Dlatrici  Court,  SedgwlA 
Coua^. 

Action  by  John  Ritchie  &  Sons,  a  oopart- 
nerBhlp;  against  the  City  of  Wldilta.  Jndff- 


ment  tor  plalntlffg  In  part,  and  they  appeal. 
Rerersed,  and  cause  remanded,  with  Inrtrae- 
Hons  to  render  Judgment  for  plain t1ff& 

W.  D.  Jo<Aem8  and  Koa  Harris,  l>oth  of 
Wichita,  for  appellants.  James  A.  Conly,  of 
Wichita,  for  appellee. 

DAWSON.  J.  On  February  27,  1911.  the 
city  of  Wichita  awarded  a  contract  to  the 
plaiDtlCTs  for  the  paving  of  a  street  with 
vitrified  brick.  The  contract  provided  that 
the  plaintiffs  should  furnish  the  materials 
and  do  certain  grading  and  excavation  work. 
The  Improvement  was  to  be  under  the  super- 
vision of  the  dty  engineer,  and  payments  for 
85  per  cent  of  the  work  done  were  to  be 
made  every  30  days  upon  the  engineer's  es- 
timates. Work  was  to  begin  within  30  days, 
and  to  be  completed  by  July  1st  of  that  year. 
Another  contract  betweoi  the  same  parties, 
let  at  the  same  time  for  some  paving  on  an- 
other part  of  the  same  street,  was  to  the  same 
general  effect  but  was  to  be  completed  by 
June  1st  Neither  contract  contained  any 
stipulation  as  to  p^ialties  or  liquidated  dam- 
ages for  delay  In  the  completion  of  the  work, 
but  in  the  first-mentioned  contract  It  was  pcv* 
vlded : 

**Tfaat  if  said  second  parties  axe  delayed  ap- 
on  said  improvement  upon  the  request  of  said 
first  party,  by  injunction  suits  or  any  unfore- 
seen contingencies,  beyond  the  control  of  said 
second  parties,  then  and  in  that  case  the  time 
for  the  completion  of  said  improvement,  shall 
bo  extended  the  same  langQi  ot  time  as  such 
delay." 

The  same  day  that  these  contracts  were 
awarded  to  the  plaintiffs,  the  dty  commis- 
sioners were  served  with  a  summons  In  a 
suit  filed  two  days  earlier,  in  which  certain 
taxpayers  affected  by  the  proposed  paving 
improvement  prayed  for  an  injunction,  re- 
straining the  city  and  Its  officials  from  levj^ 
ing  and  collecting  special  taxes  on  the 
abutting  property  to  pay  for  the  paving  in 
question,  on  the  ground  that  the  petition  un- 
der which  the  dty  had  assumed  to  act  and 
to  let  the  contracts  was  not  signed  by  the 
resident  owners  of  one-half  the  fronting  and 
abutting  property.  No  temporary  reatraio- 
Ing  order  was  issued,  and  that  law  suit  pro- 
ceeded leisurely  to  final  Judgment,  and  the 
permanent  injunction  prayed  for  was  grant- 
ed on  June  21,  1911.  The  plalnUffs  were  not 
parties  to  the  taxpayers*  suit,  but  some  time 
between  March  13th  and  April  1st  tbey  learn- 
ed that  it  was  pending.  On  Mardi  13th,  the 
plalnUffs  famished  a  surety  txHid  as  requir- 
ed by  the  contracts  awarded  than,  and  oa 
the  same  date  the  dty  commlsslonera  aecu^ 
ed  the  contracts.  The  surety  bond  cost  the 
plaintiffs  «146.7&  Notwltbstandlttg  the  pendr 
ency  of  the  taxpayers'  suit  for  an  injunction, 
challenging  Uie  regularity  and  auffldency  of 
the  proceedings  leading  up  to  the  letting  of 
the  paving  contracts,  the  city  com xnlssi oner 
in  charge  of  the  department  of  public  im- 


9For  other  eases  sea  same  topic  and  KSX-NVHBim  la  aU  Ker-Nnmbered  Dlgwti  and  Indexes 


Digitized  by 


Google 


KaiL) 


JOHN  RITOHIB  4  SONS      OITT  OF  WICHITA 


177 


proTementa,  after  consnltlng  with  the  dt^ 
attorney,  directed  the  plaintiffs  to  proceed 
with  the  paving.  To  that  end  they  made  con- 
tracts for  cement,  sand,  brick,  etc.,  and  had 
them  brouKht  to  Wichita  from  distant  points, 
and  hanled  to  the  place  where  the  work  was 
to  be  done.  They  did  much  excavation  down 
to  the  grade  established  by  the  cdty  engineer. 
They  put  in  a  consldwable  part  of  the  con- 
crete base.  One  of  the  monthly  estimates 
was  made  by  the  dty  engineer  as  to  the  work 
done,  $1,600 ;  and  85  per  cent,  of  that 
amount.  $1360,  was  ordered  paid  by  the  dty 
nnnmlsslonera  It  was  not  paid,  bowev^. 
When  the  Judgment  In  the  taxpayers*  suit 
was  rendered  on  June  2l8t,  the  dty  commis- 
sioner In  charge  of  the  paving  construction 
ordered  the  plaintiffs  to  stop  all  work.  CChey 
obeyed.  Afterwards,  on  neW  proceedings, 
another  contract  for  another  kind  of  paving, 
called  Westmmlte,  was  let  to  another  con- 
tractor, on  different  spedflcations,  whldi  re- 
quired the  filling  in  of  part  of  plaintUfa  ex- 
cavaUons,  and  some  of  the  concrete  laid  by 
plaintiffs  was  laid  partly  below  and  partly 
above  the  grade  specified  for  the  Westrumlte 
paving,  and  had  to  be  torn  out.  Uiider  the 
second  letting  the  street  has  beak  paved. 
The  plalntlfts  filed  this  action  to  recover  on 
their  contracts,  for  loss  of  profits,  on  quan- 
tum meruit,  and  for  damages.  The  dty  an- 
swered, denying  Its  liability,  alleging  that 
tba  proceedings  leading  up  to  the  letting  of 
the  contracts  were  void,  that  the  contracts 
were  void,  and  redting  the  history  of  the 
taxpayers'  suit.  The  plaintiffs  replied,  plead- 
ing estoppel  by  the  action  of  the  dty  com- 
mlBsioDers  in  determining  that  the  original 
petition  to  pave  the  street  was  suffldently 
■igned  nsldent  tazpayerg  alEected  there- 
by, by  thdr  resolution  to  pave,  their  advertls- 
iag  for  bids,  etc.,  and— 
■^at  the  said  dty  <tf  Widiita,  by  and  tbrooB^ 
its  commiasioner  of  streets  and  public  improve- 
ments  and  by  and  through  its  dty  attorney, 
advised  the  said  plaintiffs  hetdn,  after  the 
action  No.  28740^  «arah  E.  Smldi  et  al.  v. 
City  of  Wichita  et  aL,  was  commenced,  that 
said  action  would  not  amonnt  to  anything, 
that  no  injunction  was  prated  for,  and  Utat 
the  banning  of  the  said  action  did  not,  in  any 
wise,  prevent  the  dty  or  the  jdalntlffs  from  go- 
ing ahead  and  comj^leting  the  work  according 
to  contract,  and  said  commiBsioner  of  streets 
and  said  dty  att(»iiey  directed  the  said  trfaio- 
tifEs  to  go  ahead  with  the  contract;  that  there- 
after the  dty  engineer  and  other  officers  of  the 
said  dt;  set  the  stakes  for  the  grading,  and 
superriaed  and  oversaw  the  work  of  the  plain- 
tiss;  that  by  reason  of  soch  facts,  the  said 
dty  shonld  be  estopped  bom.  setting  np  the 
said  acti<m  of  Sarah  B.  Smith  et  aL  v.  City  of 
Wichita  et  al.,  No.  28745,  as  a  gronnd  for  de- 
feating the  plaintifh'  claim  sued  «i  in  this  ac- 
tion." 

Reserving  proper  objections  as  to  com- 
petency, etc.,  the  litigants  stipulated  as  to 
all  the  facts,  and  the  trial  court  gave  Judg- 
ment for  plaintiffs  tar  the  sum  paid  by  them 
for  the  surety  bond,  but  nothing 

more. 

[1, 2]  Plaintiffs  appeal,  ffontwridlng  that 
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when  the  d^  commissioners  make  a  finding 
that  a  petition  is  legally  sufficient  upon  which 
to  base  thdr  official  action  in  proceedli^ 
to  call  for  bids  for  paving,  the  contrador 
was  entitled  to  rely  on  that  finding  and  make 
a  contract  with  the  dty  and  proceed  with 
his  undertaking.  It  was  dedded  in  Sleeper 
V.  Bnllen,  6  Kan.  SOO,  307,  that  where  the 
dty  bad  made  such  a  finding  as  to  the  suffl- 
dency  of  a  petition  of  taxpayers  to  grade  a 
street,  and  had  let  a  contrad  thereunder, 
and  the  work  had  been  completed,  the  dty 
was  estopped  to  deny  the  validity  of  the  con- 
tract or  its  liability  to  the  contractors  for 
the  paving.  In  H.  &  S.  R.  Co.  v.  Com'rg  of 
Kingman  County,  48  Kan.  70,  28  Pac  1078, 
15  L.  R.  A.  401,  80  Am.  St.  Rep.  273,  the 
same  prlndple  was  uphdd  in  mandamus  to 
require  the  issuing  of  railroad  aid  bonds 
after  Qie  railroad  was  constructed.  There 
the  defendants  were  estopped  to  Aeny  the 
suffideucy  of  the  taxpayers'  petition  after 
having  made  an  administrative  finding  that 
it  wag  insuffldent  and  calling  the  bond  elec- 
tion pursuant  thereto.  This  prlndple  Is  well 
established  In  bond  litigation  when  the  rights 
of  innocent  holders  have  attached.  Flnnup 
V.  School  iDlstrict.  94  Kan.  605,  and  citations, 
146  Pac.  340,  148  Pac.  245. 

But  some  legitimate  field  must  be  left  for 
the  operation  of  section  7163  of  the  General 
Statutes  of  1916  (Civ.  Code«  |  266)  and  other 
statutes  to  the  same  effed: 

"An  Injunction  may  be  granted  to  enjoin  the 
in^al  levy  of  any  tax,  charge,  or  assessment, 
or  the  collection  of  any  iU^al  tax,  charge  or 
assessment,  or  any  proceeding  to  enforce  the 
tame,  or  to  enjoin  any  public  officer,  board  or 
body  from  entering  into  any  cwitract  or  doing 
any  ad  not  authorized  by  law  that  may  n- 
salt  in  the  creation  of  any  public  burden  or 
the  levy  of  any  illesal  tax,  chaise,  or  assess* 
ment:  and  any  nuaroer  of  persons  whose  prop- 
erty 18  or  may  be  affeded  by  a  tax  or  assess- 
ment so  levied,  or  whose  bnrden  as  taxpayers 
may  be  Increased  by  the  threatened  nnanthoris* 
ed  ctmtract  or  act,  may  unite  in  the  petiti<m 
filed  to  obtain  such  injunction.    *    *    * " 

In  Pollock  V.  Kansas  City,  87  Kan.  206, 
207,  123  Pac.  985,  42  L.  R.  A.  (N.  S.)  465,  it 
was  held  that,  not  only  the  abutting  proper- 
ty owners,  but  any  taxpayer,  could  maintain 
a  suit  under  the  Code  section  just  quoted. 
But  how  fatuous  and  abortive  that  preven- 
tive of  illegal  assessments  and  burdensome 
taxes  is  if,  notwithstanding  an  injunction  be 
granted  restraining  public  officers  from  "do- 
ing any  ad  not  authorized  by  law  that  may 
result  In  the  creation  of  any  public  burden," 
the  same  result  may  be  effeded  by  subjecting 
the  city  to  a  judgmrait  on  breach  of  contract, 
loss  of  profits,  or  damages. 

Many  cases  are  dted  by  counsel  for  appel- 
lee which  hold  that  persons  contrading  with 
officers  of  a  dty  do  so  upon  the  implied  un- 
derstanding that,  if  the  officers  have  tran- 
;  scendcd  their  powers  or  have  exerdsed  their 
:  powers  without  compliance  with  the  prelim- 
inary requirements  of  statute  which  mast 
inecede  their  offidal  action,  all  sudt  coA' 
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tractlQg  parttes  do  so  at  tbelr  peril,  and 
that  the  doctrines  of  estoppel  and  kindred 
equitable  considerations  are  not  pertinent. 
In  City  of  Belleville  v.  Hallowell,  41  Eaa. 
192,  198,  21  Pac.  105,  107,  It  was  said  that: 

"While  a  municipality  may  be  estopped  from 
■howioff  wrongful  acts  done  under  a  valid  law, 
there  is  no  such  thing  as  a  void  enactment  be- 
ing made  valid  by  estoppel."  Newman  v.  City 
of  Emporia,  32  Kaji.  456,  4  Pac.  816. 

The  case  of  Com'rs  of  Wyandotte  Co.  t. 
Barker,  45  Kan.  699,  26  Pac.  591,  makes  a 
distinction  between  tbe  situatloii  oA  a  city 
and  Its  taxpayers  tonchlns  irregolaritiea  In 
proceedings  leading  up  to  tax  levlei^  and  that 
oi  a  city  and  those  who  hare  contracted  with 
U.  ToQChing  the  latter.  It  recognizes  the 
principle  laid  down  in  Sleeper  t.  BnlXeo,  su- 
pra,  while  holding  that  a  flndlng  as  to  the 
sufBciraicy  of  a  petitlcm  by  an  official  board 
was  of  no  force  In  a  case  between  tlie  nra- 
nidpaUtT  and  its  taxpayers. 

StUl  another  phase  of  the  question  Is  pre* 
seated  In  those  cases  which  involve  the  reg- 
istration of  municipal  bonds,  in  which,  while 
equitable  craslderatlonB  are  not  denounced, 
the  extraordinary  writ  of  mandamus  will 
not  issue  to  require  their  registration  if  the 
preliminary  proceedings  were  irregular,  since 
that,  In  effect,  would  be  to  direct  the  regis- 
trar to  certify  as  true  and  regular  what  he 
positively  knows  to  be  false  and  Irregular. 
Greeley  County  v.  Davis,  99  Kan.  1,  160  Pac. 
681. 

In  Brown  v.  City  of  Atchison,  39  Kan.  87, 
17  Pac.  466,  7  Am.  St.  Rep.  515,  It  Is  held: 

"Where  a  contract  is  entered  into  in  good 
faith  between  a  corporation,  public  or  private, 
and  an  individual  person,  and  the  contract  ia 
void  in  whole  or  In  part,  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it 
or  to  enter  into  it  In  the  manner  in  which  the 
corporation  enters  into  it,  but  the  contract  is 
not  immoral,  inequitable,  or  unjust,  and  the 
contract  ia  performed  in  wbcde  or  in  part  by 
and  on  the  part  of  one  of  the  parties,  and  the 
other  party  receives  benefits  by  reason  of  such 
performance  over  and  above  any  equivalent 
rendered  in  return,  and  these  benefits  are  such 
as  one  party  may  lawfully  render  and  tbe  otii- 
er  party  lawfully  receive,  the  party  receiving 
saA  benefits  will  be  required  to  do  eqaity  to- 
ward the  other  party,  by  either  rescinding  the 
contract  and  placing  tbe  other  part?  in  statu 
quo,  or  by  accounting  to  the  other  i>arty  for 
all  benefits  received  for  which  no  equivalent 
has  been  rendered  in  return;  and  all  this  should 
be  dons  as  neajdy  in  accordance  with  the  terms 
of  the  emtract  as  the  law  and  equity  will  per- 
mit." 

In  City  of  Ellsworth  v.  Boeslter,  46  Kan. 
237,  26  Pac.  674,  this  conrt  quoted  aK»ov- 
ingly  the  New  Xork  doctrine,  in  Flater  t.  La 
Rue,  15  BarU  (N.  y.)  823,  324: 

"It  is  well  settled,  at  least  in  this  country, 
that  where  a  person  is  employed  for  a  corpora- 
tion, by  one  assuming  to  act  in  its  behalf,  and 
goes  on  and  renders  the  services  according  to 
the  agreement,  with  the  knowledge  of  its  offi- 
cers, and  without  notice  that  the  contract  Is 
not  recognized  as  valid  and  binding,  such  cor- 
poration will  be  held  to  have  sanctioned  and 
ratified  the  contract,  and  be  eompdled  to  pay 
for  the  services,  according  to  the  agreement. 
Having  availed  Itself  of  the  services  and  receiv- 


ed the  benefits,  it  is  bound  in  conscience  to 
piur,  and  will  not  be  heard  to  say  that  the  wigi- 
nal  agreement  was  not  made  bj_  a  person  legaX- 
iy  authorized  to  contract."  Waterworks  Co. 
V.  City  of  Columbus,  46  Kan.  666,  676,  677.  26 
Pac  1046^  and  citations  on  ratitication  ot  ir- 
regular  and  void  contracts  therein;  Id.,  48 
Kan.  99,  28  Pac.  1097,  15  L.  E.  A.  354;  Bill 
V.  City  of  Denver  (C.  C.)  29  Fed.  344. 

In  Levy  t.  Kansas  City,  Kan.,  168  Fed.  524, 
627,  528,  93  a  O.  A.  623.  22  L.  B.  A.  (N.  S.) 
862,-  cases  Including  Brown  v.  Atchison,  en* 
pra,  are  dted  on  estoppel  of  municipalities  to 
deny  tliat  tlielr  officers  had  authority  to  do 
lawful  acts  witfaln  the  scope,  but  beyond  the 
limits,  of  tbe  power  of  tbe  officers. 

In  Hovey  t.  Com'ra  of  Wyandotte  Ca,  66 
Kan.  677,  580,  44  Pac.  17,  there  Is  an  extend- 
ed discussion  on  the  liability  of  muidcipal- 
Ideg  and  other  public  agencies  on  contracts, 
quantum  meruit,  etc.,  wlieie  the  question 
only  relates  to  IrregnlarltieB,  and  not  to  a 
total  want  of  power  or  positive  Jnbibltlona  of 
statute.  See,  alao^  note  In  27  I*  B.  A.  (N.  S.) 
1117. 

The  parties  stipulated  that  neither  the 
plalntiflB  nor  the  defendant  knew  that  tbe 
petition  was  Insufficiently  signed  until  tbe 
Judgment  was  altered  in  the  taxpayers' 
suit,  after  much  of  the  plalntUTs  work  had 
been  completed. 

[SI  A  majority  of  the  conrt  are  of  <a^on 
that  the  case  at  bar  falls  within  the  general 
principle  that  where  a  municipal  corporation 
receives  a  service,  or  property,  or  an  im- 
provement, which  it  retains  and  uses,  com- 
mon honesty  requires  that  It  make  payment 
therefor,  where  tbe  matter  is  not  tinctured 
with  moral  turpitude  nor  altogether  beyond 
the  statutory  power  of  tbe  corporation  to  ac- 
quire or  procure^  Here  ttiere  was  no  moral 
turpitude.  Here  there  was  no  want  of  pow- 
er, if  r^larly  exercised,  to  award  a  paving 
contract  to  plaintitfa.  Tbs  ^aintiiffB  were 
not  parties  to  tbe  taxpayers'  inJimcUon  suit. 
No  temporary  restraining  order  was  Issued 
thereuL  The  plaintUfs  In  the  taxpayers' 
suit  did  not  exercise  a  high  degree  of  dili- 
gence, since  ttiey  let  the  work  proceed  when 
a  temporary  restraining  order  to  be  liad  for 
the  asking  would  have  broogbt  it  anmmarily 
to  a  stop.  Mdstrdl  v.  Ellis  County,  76  Kan. 
319,  91  Pac.  66.  Tbe  plalntitrs  were  ordered 
to  proceed  with  tbe  paving  notwithstanding 
the  pendency  of  the  taxpayers'  suit  If  they 
teUed  to  proceed,  tbey  were,  or  might  be,  lia- 
ble to  tbe  dty  tor  delay.  Shall  It  be  said 
that  tbe  pendency  of  the  taxpayers'  suit  teft 
tbe  plaintlfCs  dangling  in  the  air-HBt  peril  if 
they  proceeded,  at  peril  if  they  failed  to  pro- 
ceed? 

There  Is  no  reason  why  the  dty  sbonld  not 

pay  tor  the  work  actually  performed  by 

plalntlffB  and  used  by  tbe  dty.   This  prln- 

djlie  is  well  aivported  by  the  antboritie&  In 

Long  T.  Lemoyne  Bora,  Appellant,  222  Pa. 

311,  318,  71  AtL  211,  212  (21  L.  B.  A.  [N.  S.] 

474).  it  is  said: 

"Municipal  repudiation  ot  honsst  IndditednflBs 
which  the  munldpsUty  intended  to  ramtract  and 
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could  liavt  lawfully '  eoi^neted  la  nio  mm  to 
be  tt^ated  than  Individoal  re^nidiatioD  of  hon- 
eat  indebtedDeaa  merelr  because  It  waa  not  in- 
curred in  pursuance  of  a  diily  executed  express 
contract,  unless  the  municipal  charter  or  the 
atatntea  prohibit -the  municipalitr  from  incur- 
ring any  liability  by  implication.^ 

There  Is,  however,  an  additional  compUcft- 
ti<Hi  in  thia  case.  Vfhen  the  dty  let  the  new 
contract  to  eoother  contractor,  the  new  spec- 
ifications called  for  another  Idnd  of  paTing, 
which  neceaaltated  changes  in  the  grade,  su- 
ing in  of  certain  excavations  made  by  plaln- 
tlffls,  and  reQalring  the  removal  of  the  con- 
crete base  laid  by  plaintlfCa.  The  result  waa 
the  practical  destruction  of  moat  of  the 
work  done  by  plalntifFs.  That  work  was 
d(me  according  to  the  city's  specifications. 
There  was  no  legal  infirmity  In  them.  The 
defect  lay  in  the  original  petition  for  the 
paving.  Even  that  was  cored  by  the  later 
petition  under  which  the  paving  was  actually 
laid.  It  was  wrong  to  destroy  the  work 
done  by  the  plalntUCs.  It  Is  not  Intimated 
that  the  plaintiff's  work  waa  defective,  and 
if  the  defendant  wonld  be  liable  for  so  much 
of  plaintiffs  work  as  it  used,  It  would  hardly 
do  to  say  that  it  may  change  its  mind  as 
to  the  specifications  and  destroy  the  work 
done  and  thus  escape  liability.  If  the  major 
proposition  la  sound,  and  a  majority  of  the 
court  decides  that  it  Is,  it  follows  that  the 
city  Is  not  only  liable  for  the  work  dwe 
which  the  dty  actually  adopted  and  used, 
but  that  it  is  alao  liable  tor  the  work  done 
which  waa  np  to  the  standard  of  spedfica- 
tlona,  and  which  vras  destroyed  for  no  other 
reason  than  that  the  dty  changed  Its  spedfi- 
catlona  and  determined  to  lay  another  kind 
at  paving. 

But  we  can  give  no  countenance  to  plain- 
tWTs'  claims  under  their  contracts,  nor  for 
loss  of  profits,  nor  for  expenses  In  bringing 
the  materials  to  tbs  place  of  work,  nor  f6r 
damages.  It  ia  only  by  a  somewhat  rlgozons 
Interposition  of  equitable  prindples  that  any 
relief  whatever  can  be  accorded  in  a  sltoa- 
tlon  like  tbe  case  at  bar.  Plalntifb  are  en- 
titled to  recover  for  the  work  which  they  ao- 
tnally  did  according  to  the  «pedflcatlons,  no 
more.  We  do  not  understand  S3m  theory  up- 
on wbidi  the  plaintiffs  recovered  ttie  price 
of  their  surety  bond,  but  since  no  cross-ap- 
peal la  filed,  we  will  not  rule  on  It. 

[4]  We  hold  that  the  statute  requiring  cer- 
tain claims  to  be  filed  against  tbe  city  within 
four  months  (Oen.  Stat  1916,  |  1400)  has  no 
application  to  cases  like  the  one  before  us. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  instructions  to  ascertain  the 
value  of  the  excavations,  grading,  concrete 
laying,  etc,  actually  done  by  the  plaintiffs 
on  the  street  In  accordance  with  the  spedfica- 
tlons  furnished  to  tbe  plaintiffs,  without  de- 
ducUng  therefrom  what  was  destroyed  or 
rendered  useless  when  the  city  afterwards 
determined  to  change  the  s3;>edacation8  to 


use  Westrumite  Instead  ot  Tltzifled  brick, 
and  to  render  Judgment  for  the  plaintiffs  In 

accordance  therewith. 

BURGH,  MASON,  FORTEB.  WBST.  and 
MARSHALL,  JJ..  concarzlng.  JOHNSTON. 
O.  dissenting. 


BARTON  V.  BARTON.    (No.  20627.) 
(Supreme  Court  of  Kansas.  Feb.  10.  Idl7.) 

(Svnabiti  ly  the  Court.) 

1.  DiVOBCX  ®=S>269(7)— NONCOMPLIAITCX  WITH 
DkCBEE— COKTKMPT— PASTIEa. 

A  proceeding  to  punish  for  contempt  for 
willfully  refusing  to  comply  with  a  decree  of  di- 
vorce, in  which  It  was  adjudged  that  the  defend- 
ant should  pay  the  expenses  of  the  litigation  and 
certain  sums  towards  the  support  of  his  diild. 
Is  remedial  in  its  nature,  and  may  be  instituted 
and  conducted  by  the  plaintilf  la  the  case  out 
of  which  the  c(mtempt  arose. 

2.  DiVOBCI  ^s»269^,  S)— DXCBU— GoifiSUPT 
— FoBU  or  Pbocesdihg— Nonox. 

Such  a  proceeding  may  be  entitled  as  in  the 
original  cause  or  brought  as  an  independent  pro- 
ceeding, tbe  important  feature  in  either  case, 
being  that  the  pers<ni  charged  with  the  Tiolatioo 
of  the  judgment  of  tbe  court  shaU  have  reason- 
able notice  of  tha  proceeding  and  a  fair  opportu- 
nity to  explain  or  defOid  his  refusal  or  action. 

[SM.  Note.— For  other  cases,  see  Divorce 
Cent  Dig.  |  7G9.] 

3.  DiVOBOK    «=3269(11)— DXCBXB— COHTXICPT— 
EVIDXNCE. 

The  evidence  examined,  and  held  to  be  saffi* 
dent  to  uphold  the  dedsion  of  the  trial  court 
that  the  defendant  had  the  ability  to  make  the 
reqoired  payments,  and  had  willfully  refused  to 
comply  with  the  orders  and  decree  of  the  court. 

[Ed.  Not&— For  other  cases,  see  Divorce, 
Cent.  Dig.  8  781] 

Appeal  from  District  Court,  Cloud  County. 

Action  for  divorce  by  Gertrude  Barton 
against  Frank  M.  Barton.  From  a  decision 
adjudging  him  guilty  of  contempt  In  willfully 
falling  to  make  payments  for  expenses  and 
for  the  support  of  a  minor  child,  as  decreed 
in  the  action,  defendant  appeals.  Affirmed. 

PulaUer  &  Hunt  and  Clyde  I*  ShcHrt.  all  of 
Concordia,  for  appellant  Stoi^es  &  Stoiges, 
of  Concordia,  for  an>eUe& 

JOHNSTON,  a  J.  This  la  an  appeal  bj 
Frank  M^  Barton  from  a  ded8i<m  made  Jan- 
uary 14,  1916,  adjudging  blm  guilty  ot  con- 
tempt in  willfully  falling  to  moke  paymente 
for  expenses  and  the  support  of  a  minor 
child,  decreed  in  a  divorce  actiim  against 
him  on  April  27.  1914.  The  decree  provided 
that  the  defendant  should  pay  976  by  Octo- 
ber 1, 1914,  $100  by  April  1, 1916,  and  «75  on 
the  Ist  days  of  October  and  April  of  each 
year  thereafter.  No  part  of  these  payments 
was  ever  made,  and  at  tbe  Instance  of  the 
plaintiff  the  defendant  was  attached  for  con- 
tempt 

[1, 2]  On  this  appeal  he  insists  that  the  con- 
tempt feature  of  the  proceeding  la  crinrinal 
in  its  nature,  and  should  have  been  prosecut- 
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ed  In  the  name  of  the  state  by  the  county 
attorney  or  Attorney  General.  The  primary 
object  of  the  proceeding  was  to  protect  pri- 
vate rights;  that  is,  to  compel  compliance 
with  the  decree  of  the  coort  rendered  In  a 
dTll  action,  and  only  incidentally  to  vindi- 
cate the  authority  of  the  law.  While  the  pnn- 
Ishnient  of  snch  contempt  takes  on  a  crimi- 
nal phase,  It  is  really  remedial  In  character, 
and  is  sometimes  designated  as  a  civil  ccm- 
tempt  O'Brien  v.  People,  21ft  IlL  354,  75  N. 
E.  108.  108  Am.  St.  Rep.  219,  3  Ann.  Cas.  966; 
People  ex  rel.  Negus  v.  Dwyer,  90  N.  T.  402 ; 
King  et  al.  v.  Barnes,  113  N.  Y.  476,  21  N.  B. 
182 ;  People  ex  rel.  Steams  v.  Marr,  181  N. 
T.  463,  74  N.  B.  431,  106  Am.  St  Rep.  562, 
3  Ann.  Cas.  25.  Sometimes  the  proceeding  is 
treated  as  a  part  of  the  case  out  of  which 
the  contempt  arises,  and  In  others  it  is  treat- 
ed as  an  independent  proceeding;  but,  how- 
ever it  may  be  entitled,  the  proceeding  may 
be  Instituted  by  the  aggrieved  party  in  the 
original  cause  where  its  purpose  Is  to  protect 
and  enforce  the  private  rights  of  parties  liti- 
gant Cunningham  v.  Mortgage  Co.,  57  Kan. 
078,  47  Pac.  830  ;  9  Cyc  35.  The  form  of  the 
proceeding  is  not  of  great  consequence  where 
the  d^endant,  as  here,  had  reasonable  notice 
of  the  proceeding,  and  was  glv^  a  fair  op- 
portunity to  explain  and  defend  against  the 
charge  of  contempt. 

[3]  The  principal  contention  is  that  the  evi- 
dence in  the  case  does  not  sustain  the  roUng 
of  the  court  that  the  defendant  was  guUty  oi 
willful  contempt  nor  the  order  commitUns 
him  until  he  should  comply  with  the  Judg- 
ment of  the  court  or  until  he  is  disc^rged  by 
the  court  The  defendant  cannot,  of  ooorae, 
be  committed  for  the  failure  to  do  something 
which  is  beyond  his  power.  Hie  general  rule 
Is  that  a  part?  may  be  Imprisoned  for  diso- 
bedience <tf  a  mandate,  order,  or  Judgment  of 
the  court  if  It  Is  reasonably  within  the  pow- 
er of  the  contemnor  to  perfwm  It  In  re  Bur- 
rows, Petitioner,  83  Kan.  675,  7  Pac.  148;  9 
Cy&  68.  Evidence  was  ottered  tending  to 
show  Uiat  the  d^^dant  could  have  met  the 
requirements  of  the  judgment  of  the  court 
ordering  paymoit  of  alimony  and  a  contribn- 
tlon  towards  Qie  miiq;Mrt  (tf  his  Infant  child. 
Tben  was  teetlmony  to  the  effect  that  the 
defendant  la  a  man  about  84  years  of  age. 
is  a  Jeweler  or  watchmaker  by  tnule,  that  he 
has  no  property,  and  no  means  other  than 
the  wages  earned  at  his  trade.  According  to 
the  teeUmony  he  was  capaMe.  when  at  wwk, 
of  earning  fronf  $1S  to  $80  a  week,  but  he  did 
not  remain  employed  very  long  In  any  one 
place.  After  the  divorce  he  held  various 
positions  for  short  periods  In  different  parts 
of  the  country,  the  Icmgest  period  being  six 
months  at  Parsons,  Kan.  The  testimony  of 
the  defendant  and  of  big  father  was  to  the 
effect  that  since  the  divorce  he  has  been  em- 
ployed less  than  half  of  the  time,  being  b1<^ 


part  of  the  time;  that  his  own  earnings  had 
been  Insufficient  to  support  him,  and  he  had 
been  aided  by  his  parents;  and,  further,  that 
he  had  no  natural  ability  to  make  money. 
The  plaintiff  farther  testified  that  defendant 
had  never  supplied  her  with  any  nfoney  since 
the  divorce;  that  he  had  been  earning  and 
could  earn,  from  $25  to  $30  a  week,  and,  par^ 
tlcularly,  that  ha  was  earning  $25  a  week 
while  at  Le  Mars,  Iowa.  She  further  testi- 
fied that  in  some  correspondence  with  her 
from  Le  Mars  he  asked  her  to  visit  him,  of- 
fering to  pay  her  railroad  tare  and  to  pay 
her  $60  when  she  went  back,  but  that  she 
did  not  make  the  trip.  While  the  defendant 
was  at  Le  Mars  the  plaintlfl  also  had  cor- 
respondence with  his  employer,  and  the  de- 
fendant testified  that  as  a  result  of  It  he  had 
been  discharged.  There  was  also  some  cor- 
respondence between  plaintiff  and  defendant 
while  the  latter  was  at  Parsons,  In  which  he 
asked  his  wife  to  come  and  live  with  him, 
and,  defendant  testified,  he  Intended  to  sup- 
port her  out  of  his  wages.  There  was  testi- 
mony that  the  defmdant  had  been  addicted 
to  drink  and  bad  taken  the  Keeley  core,  but 
had  afterward  gcme  to  work,  and,  becoming 
side,  had  returned  to  the  home  ot  hla  parents 
at  Jamestown  to  recover,  and  was  about  to 
take  a  position  at  Arkansas  City  when  he 
was  attached  for  contempt  On  the  whole 
testimony  it  Is  reasraiatdy  clear  that  defend- 
ant had  the  ablltl^  to  earn  suffldeut  to  main- 
tain himself  and  to  pay  the  allowances  made 
by  the  court  for  the  expenses  of  the  litiga- 
tion and  the  sui^ort  of  the  child.  His  offer 
to  pay  mon^  to  the  plaintiff  as  well  as  her 
railroad  fare  to  and  from  the  place  where  he 
was  living,  upon  certain  conditions,  and  the 
statement  that  he  intended  to  support  her  by 
his  eamings,  tended  to  show  that  he  had  the 
ability  to  make  the  required  poyments.  When 
he  was  earning  from  $15  to  $25  per  week  he 
might  have  very  well  contributed  one-half 
of  his  wages  to  the  payment  of  aUm<Hiy.  He 
stated  that  his  own  maintenance  required  all 
of  Mb  earnings,  but  It  would  seem  thSt  the 
natural  parental  impulse  would  have  prompt- 
ed him  to  divide  his  <>«mit|gff  with  his  own 
child.  It  Is  argued,  and  cases  are  dted  to 
the  effect  that  the  court  cannot  compel  the 
defendant  to  find  employment  or  to  pay  ali- 
mony when  he  has  no  money  wltJb  whldi  to 
make  paymmt  That  Is  hardly  the  question 
for  deteiminalioiL  The  one  we  hsTe  here  Is: 
Was  there  evidetnce  whldi  faMy  tmded  to 
support  the  finding  of  the  court  tliat  the  de- 
fendant had  the  ability  to  make  the  pay- 
ments required  by  the  judgment,  and  bad 
willfully  refused  to  comply  with  it? 

The  evidence  appears  to  be  suffldent  to 
sustain  the  finding  and  judgment  of  the 
court,  and  It  Is  affirmed.  All  the  Justices 
ooncDRlng, 
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8TATB  ex  rel.  BREWSTER,  Att7.  Oen.,  T. 
KNAPP,  Stat*  Auditor.  (No.  2123^) 

(SupNme  Conzt  of  Kansas.  Feb.  10, 1917.) 

(BwUaTnu  by  «k«  OourtJ 

1.  OONSmUTIOnAI.  XiAW  4=s>S0— Ijeoisutivk 
POWXBB. 

The  doctrine  is  reiterated  that  the  Leffiala- 
tnre  haa  no  inherent  power,  but  only  tuch  ag  it 
derives  ttum  tiw  psf^le  throogh  the  Ctustitii- 

tiraa. 

[Kd.  Note.— FDr  other  cases,  see  OmstitutitHi- 
al  Law,  Cent  THg.  S§  48,  49.] 

2.  States  Q=9ll9  —  ApPBOPauxions  —  Gon- 

STBUOTION  OF  PUBLIO  BOADS  —  CONaTXTU- 

TIONAL  PBOTjaiONS. 
Section  8  of  article  11  *rf  the  Constitution  is 
eqnaUy  bindins  on  every  member  of  each  of  the 
three  coequal  and  co-ordinate  departmeDts 
state  goTemment.  and  precludes  the  appropria- 
tion of  the  state's  money  to  aid  in  the  construc- 
tion of  public  roods. 

[Ed.  Note.--I\»-  other  cases,  see  States,  Cent. 
Dig.  8  118.] 

8.  States  —  AFFBOPBiAnoNS  —  lu- 

PBOVBICENT  OF  CotrimT  ROADB— OtmSnTIT- 
TIONAUTY. 

House  Bill  Mo.  4,  Lawe  of  1917,  is  b;  rea- 
aon  of  the  prohibition  expressed  in  section  8, 
art  U,  unconstitutional  and  void. 

[Ed.  Note.— For  other  eases,  see  States,  Cent 
Dig.  I  U&] 

f Additional  BylUbM  by  Bditorita  Btaf.) 

4.  States  «s>119  —  OoNsnTtniONAi.  Pboti- 
bions--"Intbsnal  Iupbovxukntb." 
The  improTemmt  of  a  count;  road  by  the 
state  is  an  "internal  improrement"  within 
Otmat  art  11,  {  8,  forbidding  the  state  to  be  a 
party  in  carrying  on  -any  woiAs  of  internal  im- 
provement  (diting  Words  and  Phrases,  Inter- 
nal ImproTemeut). 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  <  U8.] 

OrlglDal  mandamus  by  the  State  of  Kan- 
sas, on  relation  of  S.  M.  Brewster,  Attorney 
Geoeral,  against  Fred  W.  Knapp,  as  State 
Auditor.  Writ  denied. 

S,  H.  Brewster,  Attj.  Geik,  W.  P.  Mont- 
gomery, AssL  Atty.  Gen.,  and  John  A.  Hall, 
of  Pleasanton,  tor  plaintiff.  Fted  S.  Jadt- 
■on,  of  Tt^dco,  for  detendant 

WEST,  J.  Tbs  preni^  I«tf8latar«  passed 
House  BUI  Mo.  4,  entitled  "An  act  making 
an  an^roprlation  to  aid  In  tbe  improTemeut 
of  oonntry  xoads,"  epprpp^tlng  $1^000  for 
tbe  poipose  of  aiding  In  the  Improvement  of 
country  roads  hereafter  Impi'oved  under  the 
Hodges  Road  Law  (cluster  201.  Iaws  of 
1900,  as  amei^ed  by  chapter  249  of  the  Laws 
of  lail)  at  tbe  rate  of  flOO  for  each  mile  or 
major  fracfitm  thereof  of  mch  roads,  pay- 
able after  tbe  allowance  of  a  petitlai  for 
Bu<A  Improrement  by  tbe  board  of  county 
commissioners.  Tbe  clerk  of  Shawnee  coun- 
ty presented  to  the  state  auditor  a  voucher 
for  $200  for  aiding  In  the  construction  and 
Unprovement  of  two  miles  of  the  West  Tenth 
Avenue  road.  The  auditor  refused  to  honor 
the  claim  on  the  ground  that  the  act  is  void 


because  violative  oC  section  8  of  article  11 
of  the  OonstltDtlon. 

The  state,  on  the  relation  of  the  Attorney 
General,  brings  this  action  to  compel  tbe 
auditor  to  Issue  a  warrant  as  demanded  by 
the  county  clerk.  The  sole  question  Is  tbe 
constitutionality  of  tbe  act  under  wbich  tbe 
i^ipirn  is  made. 

In  the  ordinance  of  acceptance  preceding 
the  preamble  to  the  Gcmstitution  provisions 
are  made  for  the  erection  and  maintenance 
of  a  State  Univenilty  (section  2);  for  tbe 
erection  of  public  buildings  (section  3);  for 
tbe  erecticnL  and  maintenance  of  charitable 
and  benevolent  instltations  (section  4) ;  and 
for  "works  of  public  Improvemait"  (section 
6>.  Section  20  of  tbe  BlU  of  Rights  is  in 
tbeee  wozds: 

"This  enumeration  of  rights  shall  not  be  con- 
Btrued  to  impair  or  deny  others  retained  by  the 
people;  and  all  powers  not  herein  delegated  re- 
mam  with  the  people." 

Section  1  of  article  7  of  tbe  Constitution 
requires  the  state  to  foster  and  support  in- 
stitutions for  the  b^efit  of  tbe  insane,  blind, 
deaf,  and  dumb,  "and  such  other  benevolent 
Institutions  as  the  public  good  may  require." 
Section  2  enjoins  tbe  estabJishment  of  a  pen- 
itentiary. Section  S  of  article  11  authorizes 
the  state  to  contract  public  debts  for  "mak- 
ing public  Improvements." 

After  all  these  provisions  comes  section  8 
of  article  11,  expressly  forbidding  the  state 
to  be  a  party  in  carrying  on  any  works  of 
Internal  Improvement.  It  needs  no  argument 
to  show  that  public  buildings  ere  not  In- 
ternal Improvements;  for  the  former  are  re- 
peatedly and  clearly  permitted,  while  the  lat- 
ter are  as  plainly  prohibited.  In  the  act  of 
admission  approved  January  29, 1861  (Gener- 
al Statutes  of  1915,  H  288-292).  It  was  pro- 
vided that  ten  sections  of  land  to  be  selected 
by  tbe  governor  be  granted  to  the  state  for 
the  puivose  of  "completing  the  pnUic  buUd- 
iDg^  or  for  tbe  erection  of  others  at  tbe  seat 
of  government"  (section  3,  subd.  3);  that  6 
per  cent,  of  all  sales  of  all  public  land  lying 
within  tbe  state  wbidi  should  be  sold  by 
Congress  after  tbe  admission  of  said  state 
into  the  Union  "shall  be  paid  to  said  state 
for  tbe  purpose  of  making  public  roads  and 
internal  improvements,  or  for  such  other  pur- 
poses, as  the  Legislature  shall  direct"  (sub- 
division 5). 

[1]  In  Leavenworth  County  v.  Miller,  7 
Kan.  •479, 12  Am.  Rep.  425,  it  was  held  that, 
while  the  state  could  not  in  its  sovereign  ca- 
pacity aid  In  the  construction  of  roads,  it 
could  authorize  its  subordinate  political  sub- 
divisions so  to  do.  The  first  sentence  of  the 
second  paragraph  of  the  c^llabus  may  with 
propriety  be  quoted  here: 

"The  Legislature  have  no  inherent  power,  but 
all  their  power  is  derived  from  uie  people 
through  the  Constitution  of  the  state." 
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Paragraph  3: 

"Tba  L^islature  cannot  ezerdw  any  power 
retained  by  the  i>eople,  or  not  delegated  by  the 
people  to  the  LegUlatttre." 

It  was  ptdiUed  <mt  In  paragnxAi  IS  OC  ttie 
gyUaboa  ttuit: 

"The  altimate  object  of  the  government  in 
granting  municipal  aid  to  railroads  is  to  In- 
crease tiie  facilities  for  travel  and  transporta- 
tion from  one  part  of  the  coantry  to  the  other, 
which  object  is  in  its  nature  a  public  purpose. '* 

In  the  opiuloD,  7  Kan.  •4U2,  12  Am.  Rep. 
426,  in  discoBBlng  Section  8  of  artbte  U,^lt 

was  said: 

"The  people  aa  individuals  are  the  original 
elements  out  of  which  the  state  is  composed, 
and  each  individual  is  as  much  a  part  of  the 
state  as  an;  corporation,  public  or  private^ 
And  we  sapnoee  it  will  hardly  be  contended 
that  the  people  of  the  state  as  individuals  could 
not  engage  in  any  work  of  internal  improve- 
ment But  a  dlstmCtion  may  be  made  between 
the  people  as  individuals  ana  as  organized  into 
corporationa.  Tbe  people  as  individuals  do  not 
obtain  their  power  from  the  state;  their  power 
la  tndginal  and  inherent,  while  the  power  of 
corporations  is  obtained  entirely  from  the  state, 
and  is  purely  derivative  and  delegated.  •  *  * 
state  as  a  state  is  absolutely  prohibited 
bom  engaging  in  any  works  of  internal  im- 
provement. We  will  concede  that  this  prohibi- 
tion does  not  extend  to  the  building  of  a  state 
house,  penitentiary,  State  University,  and  such 
other  public  improvements  as  are  used  exdu- 
sively  by  and  for  the  state  aa  a  sovereign  cor- 
poration; but  it  does  extend  to  every  other 
spedea  of  public  improvement  It  certainly 
extends  to  the  construction  of  every  species  of 
public  improvement  which  is  used  or  may  be 
used  by  the  public  generally,  by  any  and  every 
private  individual  who  may  choose  to  use  it, 
such  as  public  roads,  bridges,"  etc. 

[2. 1]  While  it  mar  be  asserted  that  these 
e^ncsaions  were  not  essential  to  the  deter- 
mlnatioD  of  the  anestion  before  the  court,  it 
nnut  be  conceded  that  Oiey  expressed  the  nn- 
derstanding  at  that  time,  1871,  of  the  mean- 
ing to  be  ascribed  to  the  words  used  by  the 
framera  of  the  Constitntion,  ^en,  after 
mucti  discussion,  ameodmeDt,  and  debate,  the 
language  ot  section  8  of  article  11  was  final- 
ly adt^ted.  Mr.  Justice  Brewer,  dissenting 
from  a  similar  (^oion  in  State  Nem^a 
Connl7,  7  Kan.  *5^,  among  other  things, 
said: 

"The  Oonstitution  creates  Legislature,  courts, 
and  executive.  It  defines  their  limits;  grants 
their  powers.  It  should  always  be  construed 
as  a  grant"  7  Kan.  *S54. 

"But  it  is  said  that  it  Is  the  duty  of  the  gov- 
ernment to  furnish  means  of  communication 
from  one  part  of  the  state  to  another,  that  in 
disdtari^ing  this  duty  it  is  not  limited  to  the 
old-fashioned  dirt  road,  but  may  make  use 
the  modem  appliances  for  facilitating  such  com- 
munication, and  that,  if  Individuals  take  this 
duty  off  its  hands,  it  may  properly,  out  of  the 
public  funds,  assist  these  individuals  in  dis- 
char^ng  that  duty.  It  is  singular  evidence  of 
the  existence  of  this  duty  that  the  people  of 
Kansas,  in  framing  their  Constitution,  forbade 
the  state  to  discharge  it.  Article  11,  S  3: 
*The  state  shall  never  be  a  party  in  carrying 
on  any  woiki  of  internal  Improrement' "  7 
Kan.  *670,  STL 

In  State  v.  Kelly,  71  Kan.  Sll,  830,  81 
Pao.  450,  457  (70  L.  B.  A.  450,  6  Ann.  Ga&. 
208),  holding  the  oU  refinery  act  to  be  in 
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olation  of  the  prorii^on  in  question,  it  was 

said: 

"Thia  or  similar  prorisions  are  found  in  the 
constitutions  of  nearly  all  the  states.  The  liis- 
toty  of  those  states  that  have  engaged  in  woxb 
of  internal  improvement  under  constitutions 
whidi  contain  no  such  inhibition,  as  well  as 
those  whose  constitutions  contain,  provisions 
authorizing  the  state  to  engage  in  such  works, 
is  not  only  interesting,  but  instructive." 

After  quoting  from  Atbomes  Qeoeral  t. 
Plugree,  120  Uicih.  5Sa  7D  N.  W.  814,  49  L. 
R.  A.  407,  the  court  said: 

"As  enressed  by  the  Attorney  General  in  his 
brief,  referring  to  this  history  of  such  legisla- 
tion, 'tliis  evolutitm  of  tbe  Oonstitiition  had  al- 
ready taken  place  and  was  written  history  at 
the  time  our  own  fuudamoital  law  was  framed'; 
and  to  this  we  may  add  that  the  members  of 
our  constituti<»ial  convention  were  perfectly 
familiar  with  the  history  of  the  section  now 
under  consideration  when  they  wrote  our  Con- 
stitution." 

In  State  t.  Lawrence,  79  Kan.  234,  281, 
100  Pac.  48S,  SQ2,  in  the  concurring  opinion 
of  Ur.  Justice  Benson,  it  was  said  concerning 
the  provision  problUtlng  the  conferring  of 
coriwrate  power: 

"Another  coDstitutitmal  inhibition  is:  TThe 
state  shall  never  be  a  party  in  carrying  on  any 
works  ot  internal  improvement'  Article  11.  i 
8.  Concerning  this  restricticm  it  was  said,  in 
State  V,  Kelhr,  71  Kan.  811,  81  Pac.  460,  76  U 
R.  A  450  [6  Ann.  Cas.  2881,  that  no  circnm- 
stances  can  arise  which  will  justify  its  viola- 
tion by  any  governmental  department.  The 
language  of  the  section  under  consideration 
here  is  as  clear,  strong,  and  explicit  as  that 
quoted  above.  Both  are  wise  restrictions  ap«« 
legislative  power,  to  which  all  in  anthoiity 
should  yield  prompt  obedience." 

[4]  We  are  aware  that  Maryland  has  taken 
a  different  view.  Bonsai  v.  Yellott,  100  Md. 
481,  60  Atl.  693,  09  L.  B.  A.  914.  Taming, 
however,  to  volume  4  of  Words  and  Phrases 
Judicially  Determined,  3718  et  seq.,  we  find 
that  the  term  "Internal  improvement"  has 
been  held  to  Include  a  wagon  bridge  across 
the  Platte  river,  public  bridges,  a  water 
gristmill,  an  irrigation  system,  a  petroleum 
pipe  line,  water  power,  roads,  and  highways. 
In  Cooke  v.  Iverson,  108  Minn.  888.  122  N. 
W.  251,  62  L.  R.  A.  (N.  S.)  416.  certain  acts 
of  the  Minnesota  Lc^lature  puriwrting  to 
appropriate  mcmey  (for  the  building  and 
rearing  of  roads  and  bridges  were  held  un- 
constitutional for  the  reason  fliat  tbey  violat- 
ed sections  of  the  BCtameeota  Ckmstltntiini  for- 
biding  the  state  to  be  a  party  to  the  carrying 
on  of  tntemal'  improvemoit,  and  onodier  eec- 
tion  touching  the  matter  tk  state  aid  In  the 
construction  of  public  htghmys  and  bridges. 
In  regard  to  the  former  It  was  said: 

"It  is  a  significant  fact  that  from  the  adop- 
tion of  our  Owstitution  to  tlie  year  1807,  with 
only  sporadic  exceptions  (see  Sp.  Laws  1868,  c 
140,  p.  446),  no  appropriations  were  made  from 
the  general  revenue  fund  of  the  state  for  the 
construction  or  repair  ot  roads  and  bridges,  but 
that  all  appropriations  for  such  purpose  were 
made  from  funds  accruing  from  grants  of  land 
and  other  property  donated  to  the  state  In  aid 
of  works  of  mtemal  improvement  within  the 
state;  or,  in  other  words,  for  nearly  half  a 
century  after  the  adoption  of  the  Constitution 
the  work  of  eonstmctuig  and  repairhig  of  roada 
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and  bridge*  was  left  to  th«  counties,  towns,  and 
other  miuicipalitiefi  of  the  state,  as  was  the 
case  wheo  the  Constitution  was  framed  and 
adopted.  This  practical  constnicticm  of  section 
S,  art.  9,  of  toe  Conatitation  end  the  aubse- 
qoent  amendments  we  have  referred  to  are  en- 
titled to  sreat  weight  In  conaidering  the  valid- 
ly of  the  statutes  here  in  qaestioo.  It  is  ob- 
Tioas  from  a  mere  reading  of  secticm  S  that, 
if  die  term  'works  of  internal  improTement* 
naed  therein  includes  -public  roeda  and  bridges, 
the  statutes  are  void ;  for  they  make  the  atate 
a  party  in  carrying  on  a  work  of  internal  im- 
provement whidi  is  forbidden  by  the  Oonstita- 
tion.  If  (me  famishes  the  money  and  directs 
the  ezecati(«  at  an  enterprise,  be  is  a  party  in 
CBTTTine  it  on.  Now,  when  oar  Gonstitntitm 
was  framed  and  adopted,  the  term  Vorks  of 
internal  improvement'  was  well  understood  by 
tbe  people,  statesmen,  and  jurtsta  to  induda, 
whatever  else  was  embraced  therein,  the  con- 
struction of  public  highways.  •  •  *  When 
the  language  of  the  Gonstitution  la  positive  and 
free  from  all  ambiguity,  courts  are  not  at  lib- 
erty, by  a  resort  to  the  refinements  of  legal  learn- 
ing, to  restrict  its  obvioua  meaning  to  s.vtM  the 
hwUiips  of  particnlar  cases.  We  most  accept 
the  CoDStitanon  as  it  reads  when  its  langaage 
is  nnamtngnous,  for  it  is  the  mandate  of  the 
aovere«n  power."  108  Minn.  385,  122  N.  W. 
258,  B._A.  (N.  a)  41B. 

This  dedsion  was  lendered  In  1909^  and  its 
nasonlDg  and  language  an  most  applicable 
here. 

We  know  that  rlrera  like  the  Kansas  and 
the  MaralB  Des  Cygnes  In  times  of  high 
water  cbange  their  channela  and  cause  great 
destnietim  along  Qi^  nOteys  hj  reason  of 
their  crooked  conraea.-  It  would  seem  the 
most  patent  and  plausible  scheme  of  piUiUc 
welfore  for  the  state  to  appropriate  money 
to  straighten  these  channels  where  th^ 
bends  and  afniioslties  are  so  marked.  After 
tbe  flood  of  1908  whlcih  brooght  such  derastft- 
tkm  along  the  Kansas  ilrer  it  wonld  have 
seemed  the  most  natural  thing  Imaginable 
for  the  state  to  alter  open  the  work  4^  pro- 
tecting this  great  valley  from  similar  dis- 
asters In  the  future.  But,  as  the  last  situ- 
ation was  1^  to  be  controlled  txy  the  forma- 
tion of  a  local  drainage  board,  ao  the  two 
other  snggested  aitnatlons  must  be  left  out 
of  the  category  of  things  which  the  state 
can  do,  for  the  all-sufflcient  reason  that  in  en- 
tering upon  such  task,  beneficial  as  it  might 
be,  the  state  would  become  a  party  In  carry- 
ing on  a  work  of  Internal  improvement 

Whether  tbis  provision  was  placed  In  the 
Constitution  because  the  framers  had  some 
regard  for  the  consideration  that  it  would 
*inrdly  be  fair  to  tax  the  people  of  southern 
Kansas  for  a  road  acro^  the  northern  half 
of  the  state,  or  whether  they  were  actuated 
more  by  tbe  gen^til  knowledge  of  the  dis- 
asters which  had  come  upon  various  states  of 
the  Union  by  reason  of  attempts  to  carry  on 
works  of  Internal  Improvement  like  canals 
and  systems  of  highways,  we  know  that 
such  an  element  of  unfairness  inheres  In 
the  matter,  that  such  historical  disaster 
had  become  known  and  read  of  all  men,  and 
that  after  great  consideration  and  dellbera- 


ti(m  the  plain  words  of  section  8  were  chosen. 
We  also  know  that  for  more  than  00  years  by 
contlnned  construction  and  by  common  con- 
sent the  power  sought  to  be  exercised  by  the 
Legislature  In  the  enactment  of  House  Bill 
No.  4  has  been  denied  that  body.  These  ar^ 
the  compelling  uigencles  which  confront  us 
and  which  are  so  ImperatlTe  that  it  would 
be  of  no  avail  to  answer  In  detail  the  various 
points  and  authorities  suggested  and  dted 
by  oounsd  in  their  able  and  admirable  presen- 
tation at  the  other  view. 

It  was  said  by  Mr.  Justice  AUco  in  Re 
Sims,  Petitioner,  64  Kan.  1,  6,  87  Pftc.  IBS, 
186  (25  U  R.  A.  UO,  45  Am.  St-  Bepu  261), 
in  discttssiiv  the  sq>aTatlon  of  the  three 
departments  of  government  under  our  Gbnstl- 
tntlon,  that; 

'The  advancement  in  the  science  of  govern- 
ment made  in  modern  times  is  due  to  tbe  sepa- 
ration of  the  three  great  coordinate  deput- 
menta." 

BTcry  member  of  each  of  these  three  co- 
equal and  co-ordinate  departments  of  govern- 
ment must  as  a  prerequisite  qualification  for 
the  discharge  of  his  duties  take  an  oath  that 
he  will  support  tbe  Gonstitution  of  the  state 
of  Kansas  (General  Statutes  1915,  8  6749). 
In  State  v.  Johnson,  61  Kan.  803,  814,  60 
Pac.  1068,  1072  (49  L.  R.  A.  662),  Mr.  JusUce 
William  R.  Smith,  speaking  for  the  court, 
quoting  from  Mr.  Justice  Allen  in  the  Davis 
Case,  68  Kan.  368,  49  Pac.  160,  said:  ' 

"The  fundamental  law  embodied  in  the  Oon- 
stitution  binds  all  depnrtmentts  of  th?  govem- 
ment  and  fixes  the  limits  of  their  powers.  To 
its  mandatea  all  must  yield  obedience;  for  it  is 
superior  to  any  and  all  agencies  created  un- 
der it" 

Sectibn  8  of  article  U  Is  the  mandate  of 
the  people  In  their  sovereign  capacity  and 
must  be  obeyed. 

The  writ  is  therefore  dmled.  All  the  Jos-' 
tlces  concurring. 


LONGBEN  V.  MTSSOTJBI  PAO.  BT.  00. 
(Na  20040.) 

(Supreme  Court  of  Kansas.   Feb.  10, 1917.) 

(Bvttahtu  by  the  Court.} 

JuancBS  or  tbe  Pbaok  «s»174(6)— ApfeaIt— 
Filing  Answeb— Power  of  Codbt— Stat- 
ute—"Allow," 
By  the  statute  aothorising  tb«  district  court 
on  an  appeal  from  a  justice  of  the  peace  to  "al- 
low amended  pleadings  to  be  made  or  new  plead- 
ings to  be  filed,"  power  Is  conferred  to  require  a 
defendant  to  file  an  answer. 

[fid.  Note.— For  other  caaes,  sea  Justices  of 
the  Peace.  Gent.  Dig.  {  668. 

For  other,  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Allow.] 

Appeal  from  District  Court,  Shawnee 
County. 

Suit  by  A.  K.  Longren  against  the  Missouri 
Padflc  Railway  Company.  Judgment  for 
plaintUt,  and  detoidant  appeals.  Affirmed. 
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W.  P.  Waggeoer  and  J.  M.  (^lalUss,  botb 
of  Atchison,  and  W.  A.  S.  Bird,  of  TopekR, 
Utx  appelant  J.  B.  Larimer,  of  Top^a.  tor 
appellee. 

MASON,  J.  A.  K.  Longren  sued  Uie  Mia- 
Bourl  Pacific  Ballway  Company  before  a  Jus- 
tice of  the  peace  for  damages  occasdoned  by 
delay  in  the  ahlpment  of  an  aeroplane  outfit 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff; the  defendant  making  no  appearance, 
save  by  the  filing  of  an  appeal  bond.  The 
dlatrlct  court  on  motion  of  the  plaintiff  or- 
dered that  the  defendant  file  an  answer  set- 
ting ont  any  defense  relied  on.  The  defend- 
ant declined  to  do  so,  and  Judgment  was  ren- 
dered against  it  upon  the  plalntUPs  bill  of 
particulars.  It  now  appeals,  asking  a  rever- 
sal on  the  sole  ground  that  the  court  had  no 
authority  to  require  It  to  file  an  answer. 

One  who  is  sued  before  a  Justice  of  the 
peace  Is  not  required  to  file  any  pleading  un- 
less the  plaintiff  demands  It,  and  then  only 
if  a  Bet-6ff  is  claimed.  Jus.  GIt.  Code,  |  71 
(Gen.  St.  1909,  {  6135).  The  defendant  main- 
tains that  the  di^rlct  court  on  appeal  exer- 
cises only  such  power  as  the  Justice  posses»- 
es,  and,  inaamuch  as  the  Justice  of  the  peace 
could  not  hare  required  the  filing  of  an  an- 
swer, the  appellate  court  had  no  greater  pow- 
er In  that  respect.  The  statute  on  the  sub- 
ject reads: 

"No  notice  of  appeal  shall  be  required  to  be 
filed  or  served,  and  the  case  shall  be  tried  de 
novo  in  the  district  court  upon  the  original  pa- 
pers on  which  the  caoee  was  tried  before  the 
justice,  unless  the  appellate  court  in  further- 
ance vt  justice  allow  amended  pleadings  to  be 
made  or  new  pleadings  to  be  filed."  Joa,  Gtr. 
Code,  i  122  (Geo.  St.  1909,  i  6489). 

The  defendant  asserts  that,  properly  con- 
strued, this  language  authorizes  the  court  to 
"allow"  additional  pleadings,  bat  not  to  re- 
quire them.  In  an  early  case,  arising  under 

this  statute.  It  was  said: 

'*The  court  then  had  power  to  require  an  an- 
swer to  be  filed,  for,  though  the  lanni&ge  of 
the  statute  is  'allow,'  yet  we  think  this  grants 
something  more  than  mere  authority  to  oon- 
sent."  Sewing  Hadiine  Go.  v.  Bedfidd,  18 
Kan.  fiSS.  067. 

The  defendant  maintains  that  tbe  sentence 
quoted  waa  dictum,  InasmutA  as  the  wder 
fbr  amendment  which  was  onder  eouddera- 
tlon  had  been  made  Ify  consent,  and  that  it 
Is  Incondstoit  with  expressionB  of  the  court 
In  two  later  coses.  In  aaa  of  th^  on  order 
wea  made  "allowing"  a  defendant  to  file  an 
answer  In  a  case  appealed  fnun  Justloe  court, 
and  it  was  bdd  that  his  wnla^n  to  do  so 
did  not  put  him  In  default  because  be  bad 
not  been  required  to  plead.  Kuhnke  v. 
Wright,  22  Kan.  464.  In  the  other,  after  an 
appeal  had  been  taken  from  a  Judgment  of  a 
Justice  of  the  peace,  the  district  court  made 
an  order  allowing  the  plaintiff  to  file  an 
amended  petition,  and  giving  the  defendant 
80  days  to  answer.  The  defendant  failed  to 


plead  within  the  time  qpecllled,  and  judgment 
was  rendered  against  him  by  defonlt,  not- 
withstanding hlfl  request  to  be  allowed  to 
answer  and  to  Introduce  evldencew  This 
Judgment  was  held  to  be  emneooa  fbr  the 
reasMi  that,  as  the  allegations  of  the  original 
petition  were  in  issue  without  any  pleading 
by  the  defendant,  he  was  required  to  answar 
only  the  new  allegations  of  the  amended  pe* 
tition;  and,  as  the  original  petition  and  the 
amended  petition  were  substantially  the 
same,  no  an9w»  at  all  was  necessary.  "The 
defendant  was  not  required  to  file  an  an- 
swer." Zl^ler  V.  Osbom.  23  Kan.  464,  46S. 
We  think  the  true  amstructloa  of  the  statute 
Is  that  Indicated  In  the  first  case  dted — that 
tbe  district  coart  may  compel  the  filing  of  an 
answer.  This  la  In  accordance  with  the  gen- 
eral practice  elsewhere.  24  Cya  727.  It  la 
argued  that  the  order  In  the  present  case  for 
the  filing  of  an  answer  was  not  "In  further- 
ance of  Justice,"  bat  was  "a  gratuitous  exer- 
cise of  tyrannical  power."  No  hardship  can 
have  resulted  from  a  requlremeat  that  the 
defendant  should  disclose  Its  defense  before 
the  trial  was  begun,  and  that  was  tbe  sub- 
stantial effect  of  tbB  order  complained  of. 
While  the  Jurlsdlctioa  of  the  district  court 
on  appeal  Is  in  a  sense  limited  by  that  of  the 
court  appealed  from,  the  procedure  In  the 
two  tribunals  Is  not  necessarily  the  same. 
For  Instance,  a  Jury  of  twelve  Is  allowed  on 
an  appeal  from  a  Justice  of  the  peace,  whose 
Jury  consists  d  bat  six,  and  on  an  appeal 
from  a  police  court,  where  a  Jury  is  un- 
known. 

The  Jadgment  to  oArmed.  All  tbs  JvotlcMi 


COX  V.  CHASE  et  at   (No.  20633.) 
(Su^^e  Court  of  Kansas.   Feb.  10,  191T.) 

1.  LiA.NDIAftD  XNn  TXNART  «S>5(1>  —  BBU- 

noN— Pasiubaoi. 
A  cattle  roan,  who  contracts  with  a  ranch* 
man  to  pasture  his  cattle  In  a  certain  IMd  or 
pasture  tor  a  seaum,  does  not  thenbj  become 
the  lessee  and  tenant  of  audi  pasture. 

[Ed.  Note,^For  other  cases,  aee  Landlord  and 
Tenant,  Gent  Dig.  K  3,  10.] 

2.  Anhuu  «=>22— "AGisma'*— Pastuoaob. 

When  one  takes  in  and  pastures  cattle  on 
bis  land  for  reward,  he  is  not  thereby  s  land- 
lordj^tgitMi  agister  (dtlng  1  Wwda  and  Phras* 

[Ed.  Note.— For  other  eases,  aee  Animals, 

Cent.  Dig.  H  4<M2J 

3.  Affsaz.  Ain>  EuwK  ^1053(1)  —  Hash- 

LESS  EBBOS— ADHISSIOH  or  EVIDUTCB. 

Evidence  improperly  admitted,  but  after- 
wards withdrawn  with  the  instructions  there- 
on, cannot,  in  the  absence  of  an  affirmative 
showing  to  that  eifect,  be  said  to  have  worked 
material  prejudice. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |t  41^7^84;  T&O,  Gent. 
Dig.  I  977.] 
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4,  anhuu  «b»SS  —  ApnuuL  Atm  Bbob  «b» 
1068(19  — PAanjuGB—EkozATsunr  of  Eti- 

DSNCB. 

He  ezclmdon  of  &e  evldenm  of  one  of  the 
defendants  that  In  the  ordinal?  conrse  of  their 
bDslneaa  Am  vould  not  have  shipped  until  30 
dura  after  they  did  If  there  had  been  plenty  of 
vater  vaa  error,  bat  as  he  was  permitted  to 
Mate  the  market  conditions  80  days  later,  the 
error  was  rendered  harmless. 

[Bd.  Note— For  other  cases,  see  Animals, 
Cent  Oig.  |§  60-63:  Appeal  and  Beror,  Gent. 
I>iS.  IS  4196.  4201.] 

6l  ANIHAU  €=9^6— PaSTUBAOB— 'EWlDSNOl!. 

In  a  contest  over  the  paatarin;  ot  cattle  in- 
Tolving  an  alleged  failure  of  W8t«r  and  shrink- 
age and  damage,  evidenoe  of  the  -weight  of  the 
cattle  when  taken  and  when  shipped  was  com- 
petent 

VSd.  Note.— For  other  cases,  see  AnimwlB, 
Gent  Dig.  H  60-53.1 

6.  AnzuAi.s  ^>25— Pastubaob—Bvidkrci, 

Evidence  of  the  conditim  of  cattle  of  the 
same  herd  and  brand  kept  in  a  pasture  60  or 
TO  miles  away,  where  the  water  did  not  fail, 
was  offered  and  rejected.  jUefd,  that  as  this 
might  have  involved  collateral  iasnes  as  to  the 
grounds  of  similarity  of  the  two  pastnreSi  ita 
exclusion  was  not  error. 

[Ed.  Note.— For  other  eases,  see  Anitnaii^ 
Cent  Dig.  H  6(M!8.] 

7.  Trial  ^3200(1)— Rbqcxsibd  Ihkebuoik)!* 

— GiVKN  IH8TBXICTI0N. 

It  was  not  material  error  to  refuse  a  certain 
instruction  which  wu  snbstantially  oorared  by 

one  given. 

lEd.  Note.— For  other  cases,  see  TUal,  Cent 

Dv.  8  661.] 

8.  Afpbal  and  Ebbob  «=>280  —  BoecI'UDBD 
tbstimont— pbbsontation  ik  motion  fob 
Nkw  Tbxal. 

Rule  followed  that  to  be  availed  of  on  ap- 
peal rejected  evidence  muat  be  presented  to  the 
trial  court  at  the  hearing  of  the  motion  for  a 
new  trial.  Code  Civ.  Froc.  {  307  (Gen.  St 
1900,  {  6901). 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  1891-1696.] 

a  Appeal  aho  Ebbob  «=»1C33(1)  —  With- 

DBAWAI.  OF  ETXDmifCB— IHBTBUOTIONS. 

The  withdrawal  from  the  jory  of  certain 
evidence  unfavorable  to  the  defendants,  togeth- 
er with  the  instructions  thereon  and  an  oral 
repetititm  of  certain  parts  of  the  written  charge 
already  given,  did  not  constitute  error  of  which 
the  d«endants  can  complain. 

[Ed.  Note.— For  other  easea,  see  Appeal  and 
Error,  Gent  Dig.  {  4062.] 

10.  Appeal  and  B&bor  ^1064j^  —  Obai. 
Instbuctiohh— Bbduction  to  WBimTQ. 

During  the  giving  of  the  oral  instructl<ms 
already  referred  to^  the  court  was  requested  to 
reduce  them  to  writing  and  attach  them  to  the 
others  for  the  use  of  the  jury,  which  request 
was  denied.  Held,  that,  as  it  does  not  appear 
that  written  instructions  had  beui  requested, 
and  as  no  request  was  made  for  further  argu- 
ment to  the  jury,  no  prejudicial  error  was  com- 
mitted by  sncb  denial. 

[Ed.  Note.— F(»  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4228.] 

11.  Appeal  and  EIbboe  «=9l028,  1031(1)— 
Pbbbbktatioit— Pbesumption. 

In  this  state  error  does  not  raise  the  pre- 
somption  of  prejudice.  Experience  has  led  to 
the  classification  of  errors  into  Uiose  termed 
"prejudicial"  and  that  greater  legion  denomi- 


nated "harmlsBS."  Bbr  the  former  uily  can 
reversal  be  ordered. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Cent  Dig.  H  40^14030;  4088,  4046, 

(Additional  ByUaiiu  bv  Editorial  Staff.} 
12.  Landlobd  and  Tenant  «=:p20~"Lease." 

A  "lease"  is  a  contract  for  the  poesesaion 
and  profits  of  lands  and  tenements,  either  -for 
life  or  a  certain  term  of  years,'  or  daring  the 
pleasure  of  the  parttea  (citing  6  Words  and 
Phrases,  Lease). 

[Ed.  Note.— For  other  cases,  see  I^andlord 
and  Tenant  Cent  Dig.  H  6<^  61, 63,  64.] 
Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Chase  County. 

Suit  by  W.  H.  Ooi  against  Fred  F.  Chase 
and  E.  A.  Chase,  and  against  them  as  part- 
ners under  the  name  of  Chase  Bros.  Judg- 
ment for  plalntiUI,  and  deftttdanto  appeaL 
Affirmed. 

W.  L.  Hugglns  and  O.  T.  Atberton,  both 
of  fflnpiMrU.  for  appelluita.  W.  H.  Carpenter, 
of  Marion,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover  for 
pasturing  certain  cattle.  The  jury  found  In 
his  favor  for  the  sum  prayed  for,  less  9&0(K 
The  defendants  appeal.  Tb,e  ctmtract  over 
which  the  coatroversy  arose  was  aside  from 
the  formal  parts  In  these  words : 

"Wltnesseth,  that  the  said  party  of  the  first 
part  this  day  agrees  to  posture  tor  said  par- 
ties of  the  second  part  in  his  pasture  known 
as  the  'Hume  Pasture'  four  miles  east  of 
Bazaar,  Chase  county,  Kansas,  nine  hundred 
and  three  head  of  cattle,  that  said  first  party 
agrees  to  receive  all  of  said  cattle  at  the  station 
in  Baiaar,  COiase  county,  Eaosaa,  and  to  de- 
liver the  same  to  said  parties  of  the  second 
part  in  any  number  they  may  desire  at  said 
staticm  during  said  pasture  season  or  at  the 
end  thereof;  that  when  said  season  closes,  said 
first  party  agrees  to  be  responsible  to  seecHid 
party  for  all  cattle  lost  during  said  pasture 
season,  and  agrees  to  pay  them  for  such  lost 
cattle,  what  said  steer  or  steers  that  may  be 
lost  cost  sectHid  parties,  together  with  the 
freight  added:  in  case  any  cattie  die  then  first 
par^  shall  keep  the  lM«nd  and  shall  not  be 
liable  for  all  cattle  that  may  die  during  said 
season.  Said  first  party  shall  keep  salt  at  all 
times  in  said  pasture  for  said  cattle. 

"In  consideration  of  the  covenants  set  forth 
above,  second  parties  agree  to  pay  first  party 
eight  ddlara  per  head  for  the  pasturing  of  said 
cattle,  to  be  paid  when  said  cattle  are  taken 
out  of  said  pasture,  but  should  said  cattle  be 
kept  in  said  pasture  to  any  date  later  than  Oc- 
tober 1,  1913,  then  second  parties  agree  to  pay 
said  first  party  all  of  said  rent  on  the  first  day 
of  October,  'A.  D.,  1913. 

"This  contract  is  for  the  year  nineteen  hun- 
dred thirteen." 

Wben  the  case  was  here  b^ore  (Cox  v. 
Chase,  05  Kan.  631.  148  Paa  766,  L.  R.  A. 
191&E,  tSidO),  it  was  held  that  the  trial  court 
erred  in  doiylng  the  def^dants'  otiera  to 
prove  and  directing  a  verdict  for  the  aw>nnt 
'Sued  for.  It  was  said  that  In  the  course  of 
the  trial  the  Judge  remarked  that  he  did 
not  regard  the  contract  as  a  leaser  but  as  an 
agreement  to  pasture  so  many  head  of  cat- 


^aiVor  other  aaass  see  same  tople  aod  KBT-KVIIBaa  la  all  Ksy-Nsmbered  Dlgttu  and  latfexes 
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tie  on  that  paeture.  Vbe  exact  language 
shown  by  the  abstract  In  that  case  was: 

"I  don't  r^rd  this  contract— I  haven't  in 
my  reading  of  it,  rcirarded  this  contract  as  a 
lease  of  that  pasture  to  dispose  of  it;  it  is  an 
acreement  to  pastare  so  inaiir  head  oi  cattle 
on  that  pasture." 

It  waa  held  "that  the  contract  is  essential- 
ly one  for  the  pasturage  of  cattle,  and  is  not 
a  lease."  95  ^an.  535, 148  Pac.  788,  L.  R.  A. 
1915E,  590.  It  was  said  that  In  the  case  of 
Brown  v.  Trust  Co.,  71  Kan.  134,  80  Pac.  37, 
relied  on  by  the  plaintifiF,  the  parties  went 
over  the  pasture  and  examined  it  before  con- 
tracting. "While  here  the  defendants  had 
never  seen  the  pasture,  and  had  a  right  to 
assume  that  It  would  supply  water  as  well 
as  grass  for  their  cattle."  9S  Kan.  636,  148 
Pap.  768,  L.  B.  A.  1915E,  590. 

[1 , 2]  It  was  also  stated  that  authorities 
directly  In  point  had  not  been  dted  or  found. 
Notwithstanding  all  this,  we  are  now  met 
with  the  repeated  assertion  that  the  only  rea- 
son we  did  not  construe  the  contract  as  a 
lease  was  the  decision  In  the  Brown  Case. 
At  page  27  of  bla  brief  tbe  plaintiff  oays: 

"That  the  «mstmctioii  that  should  be  placed 
on  the  contract  In  this  case  is  somewhat  doubt- 
ful is  proven  by  tbe  fact  that  a  learned  district 
judge  construed  Uie  contract  to  be  a  lease,  and 
this  court  ccmatrued  it  to  be  a  contract  for  the 
pasturing  of  cattle:  However,  if  all  the  t&cta 
had  been  before  this  court  that  were  placed  be- 
fore the  trial  court  at  the  last  trial,  we  have 
no  doubt  but  what  this  court  would  have  held 
that  this  construction  came  within  the  ruling 
in  the  case  of  Brown  v.  Trust  Co.,  71  Kan.  134 
^^^ac.  37],  and  shonld  be  coostrned  as  a 

He  capitalizes  the  provldon  to  pay  all  the 
"rent"  fm  the  Ist  of  October  and  reminds  ub 
that  the  parties  "bo  ctmstnted  Oie  contract 
as  to  bring  it  within  the  mle  laid  down  In 
the  Brown  Case" ;  also  that  "iBrown  went 
out  to  see  the  pasture  before  he  signed  the 
contract  whlcii  was  Just  sach  a  contract  as 
the  (Hie  in  qnesUon."  But  to  make  it  more 
spedflc  we  are  told,  on  page  36^  that  we  con- 
strued the  contract  as  one  for  pasturing  cat- 
tle, and  not  a  lease,  "for  the  reason  that  ap- 
pellants never  saw  the  iiasture."  Italics  are 
used  on  page  87  to  reiterate  the  proposition 
that  knowlei^  ot  the  pasture,  btfore  sign- 
ing the  cmtract,  was  tbe  "test  by  which  sudi 
a  contract  Is  held  to  be  or  not  t0  be  a  lease." 
One  strange  thing  about  ttila  is  that  the  con- 
tract in  the  Brown  Case,  although  tn  many 
respects  different  from  the  one  under  con- 
sideration, was  not  construed  to  be  a  lease. 
It  was  held  to  be  a  "contract  *  *  *  for 
the  furnishing  of  a  particular  pasture,  and 
not  for  furnishing  sufficient  pasturage  for  a 
co'taio  number  of  cattle."   Syl.  2. 

"TW  agreement  was  to  famish  a  particolar 
pasture,  at  a  certain  price;  that  plaintiffs'  1,800 
head  of  cattle  should  be  pastured  there,  and,  in 
effect,  that  it  should  not  be  overstocked  by  put- 
ting other  tiian  plaintiffs'  cattle  in  the  pasture. 
So  it  appears  that  plaintifEs  got  what  they  con- 
tracted for,  tlie  Stevens  pasture."   71  Kan.  137, 

80  Fac;  sa 


[12]  The  Brown  contract  bore  little,  and 
this  bears  mnch  less,  resemblance  to  a  lease. 

"A  lease  is  a  contract  for  the  possesHicm  and 
profits  of  lands  and  teoements,  either  for  life 
or  a  certain  term  of  years,  or  during  the  pleaa- 
ure  of  the  partiea"  6  Words  and  Phrases, 
Jnd.  Det.  4043.  Lumber  Co.  v.  Malone,  8  Kan. 
App.  121,  123,  M  Pac.  692,  24  Gyc 

The  resident  of  the  town  who  sends*  his 
cow  to  pasture  at  so  mnch  a  month  does  not 
thereby  become  the  lessee  and  tenant  of  sw3x 
pasture.  Neither  does  the  cattle  man  who 
contracts  with  a  ranchman  to  pastura  his 
cattle  in  a  certain  field  or  pasture  for  a  sea- 
son. Were  the  full  possession  and  control 
of  the  pasture  tamed  over  to  and  assumed  by 
the  cattle  man  the  relation  of  landlord  and 
tenant  might  arise  and  the  contract  might 
be  one  of  lease  instead  of  agistment.  This 
Is  defined  to  be: 

"Where  a  persiHi  takes  in  or  feeds  or  de- 
pastures horses,  cattle,  or  similar  animals  upon 
the  land  for  reward.  1  Words  and  Phrases^ 
Jud.  Det  278. 

This  with  precision  aUd  exactitude  fits  Qie 
owtract  here  involved  and  more  nearly  ttiat 
in  the  Brown  Case  than  does  the  definition 
of  a  lease. 

The  answer  averred  a  foilure  to  glTe  the 
cattle  the  attention  due  from  an  ordinarily 
prudent  man  to  his  own  catUe,  failure  to 
ke^  the  defttidants  infonned  as  to  Qie  con- 
ditions of  the  pastare,  a  failure  of  water  and 
a  shrinkage  and  damage.  After  ttie  ease 
was  remanded,  the  reply,  wMch  alleged  prop- 
er care  and  notlflcatlMi.  was  amended  by 
adding  an  averment  of  a  refusal  to  guarantee 
water  and.  full  knowledge  of  the  pasture  on 
the  part  of  the  defendants  before  making 
the  contract 

[I]  A  large  amount  of  testimony  was  re- 
ceived touching  the  alleged  refusal  of  the 
plaintiff  to  guarantee  water  before  tlie  con- 
tract was  made;  but,  as  this  evidoice  and 
the  instructions  thereon  were  withdrawn 
from  tbe  jury,  It  cannot  be  siUd  from  any- 
thing appearing  in  the  record  that  tbe  de- 
fendant suffered  material  prejudice  by  its 
admissl<Hi. 

[4. 1]  Over  the  strenuous  objections  of  tbe 
defendants  the  court  admitted  evidence 
showing  ebe  weight  of  the  cattle  when  th^ 
were  taken  into  the  pasture  and  the  amount 
they  had  gained  when  taken  out.  It  is 
argued  that  not  cmly  was  this  prejudicial 
error,  but  it  gave  the  vigilant  and  learned 
counsel  for  the  plaintiff  the  chance  to  niake 
a  most  telling  but  spedaos  argnment  to  the 
jury  about  the  great  profits  the  defendants 
had  made  from  tbe  flesh  put  on  the  cattle 
from  the  nutritious  grass  In  the  Hume  pas- 
ture. As  the  burden  of  tbe  defendants*  cross- 
petition  was  that  they  had  suffered  loss  by 
the  shrinkage  of  the  cattle  on  account  of  the 
&ilure  of  water  and  the  failure  to  notify 
them  thereof,  and  as  they  Introduced  evi- 

j  dence  tmdhig  to  show  su<Ai  shrinkage  and 
loss,  it  was  competent  to  show  the  actual 

[condition  and  .gain  In  order  that  from  the 
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«itlie  evidence  tbe  iwry  might  arrive  at  the 
proper  conclusion. 

[6]  Complaint  Is  made,  however,  that  tbe 
court  refused  proffered  testimony  to  the  ef- 
fect that  cattle  from  the  some  herd  and 
bearing  the  same  brand,  imstnred  la  another 
county  where  the  water  did  not  fall,  gained 
20  to  40  pounds  more  a  head  than  those  pas- 
tured by  the  plalntlif  and  were  in  good  con- 
dition when  sold  20  or  30  days  later  than 
those  removed  from  the  Hume  pasture  on  ac- 
couDt  of  tbe  failure  of  water,  and  that  they 
brought  a  much  better  price.  This  was  ruled 
ont  as  Inconuieteat,  the  pasture  in  question 
being  60  or  70  miles  distant  from  the  Hume 
pasture.  While  It  Is  claimed  and  the  defend- 
ants offered  to  show  that  this  jwsture  was 
of  the  same  general  character,  It  is  impossi- 
ble to  blink  the  fact  that  this  testimony  in- 
volved collateral  Issues  as  to  the  comparative 
conditions  of  the  trfro  pastures  touching  soil, 
water,  grass,  and  possibly  other  matters, 
and  while  probably  It  would  not  have  been 
error  to  receive  soch  testim«iy  (3  0.  J.  40), 
we  are  unable  to  find  that  its  enHuslon  was 
materially  erroneous. 

[7]  The  court  refused  an  instruction,  that 
the  defendants  were  entUled  to  the  benefits  of 
their  bargain,  and  that  the  gain  made  by 
the  cattle  in  the  Hume  pasture  should  be 
considered  as  bearing  on  the  question  of  the 
plain tUTs  care  of  the  cattle  while  in  the  pas- 
ture, but  not  as  minlml^ng  any  damages 
by  reason  of  loss  of  weight  or  loss  of  mar- 
ket condition  which  may  have  arisen  from 
any  act  of  nei^gence  uptm  the  part  of  the 
plaintiff  in  the  care  of  the  cattle  while  In  hU 
pasture.  The  court  did  instruct  tbat^  If  the 
deftodants  were  compelled  to  remove  their 
cattle  before  they  would  have  done  so  la  the 
course  of  their  buslnees  by  reason  .of  the 
water  teilnie,  the  oonalderatlDn  for  the  ex- 
tract of  pasturage  thereby  partially  failed, 
and  they  would  be  entitled  to  have  the  bill 
reduced  In  an  amount  proportionate  to  such 
failure. 

"In  estimating  the  damages  caused  •  •  • 
the  jury  should  take  into  consideration  tbe 
time  from  the  taking  of  tbe  cattle  until  the  close 
of  the  pasture  season,  together  with  tbe  rea- 
sonable value  thereof  and  tho  benefits  received, 
as  compared  wiUi  the  value  of  tbe  whole  paa- 
tare  season." 

This  instruction  should  have  bben  given,  in 
view  of  the  evidence  touching  the  gain  and 
weight  of  tbe  entire  herd  pastured  by  the 
plaintiff,  but  the  charge  given  so  nearly  in- 
cluded the  essentials  of  the  one  refused  that 
we  cannot  hold  its  refusal  materially  preju- 
dicial. The  refusal  of  an  express  instruction 
touching  the  effect  of  a  failure  ot  water  is 
complied  of,  but  this  potvtt  was  suflldently 
covered  by  the  charge  given  by  the  court. 

[I]  Neither  can  the  rejection  of  evidence  as 
to  the  current  price  for  good  pastures  in  the 
same  vicinity  be  availed  of  for  the  two  rea- 
sons that  Its  rec^ition  would  not  have  shed 
any  light  on  the  issues,  and.  further,  that  it^ 
like  that  offered  as  to  tbe  cattle  kept  in  other 


pastures,  was  not  presented  on  the  motion 
for  new  trial,  as  required  by  Civil  Code 
!  307  (Gen.  St  1909,  |  5901).  Miller  v.  Toun- 
dation  Co.,  93  Kan.  38,  143  Pac.  493 ;  Stout  v. 
Bowers,  97  Kan.  88,  154  Pac.  2S0 ;  Muenzo^ 
mayer  v.  Hay,  M  Kan.  638, 159  Pac.  1. 

[9]  Hie  court  struck  out  the  testimony  of 
one  of  tbe  defndants  that  in  tbe  ordinary 
course  of  their  business  they  would  not  have 
shipped  the  catQe  which  were  taken  ont  of 
the  pasture  If  there  bad  been  sufficient  water 
until  SO  days  later,  or  possibly  longer  than 
that  This  was  error,  and  counsel  say  that  it 
left  no  basis  for  that  part  <tf  the  nliU;h  in- 
struction tOQCfalng  the  partial  fallnre  of  con- 
gideration.  But  as  the  witness  was  permit- 
ted to  state  tbt  market  conditions  SO  days 
after  these  shipments  were  made,  no  substan- 
tial harm  was  dnu  by  the  mllng  complain- 
ed  of. 

[10]  The  jury  were  sent  ont  Saturday  aft- 
ernoon, and,  felling  to  readi  a  verdict,  were 
excused  until  BI<xiday  morning,  wbea  the 
court  annonnced  a  desire  to  change  slightly 
eame  of  the  instructions  and  wltbtbaw  those 
toudili^  the  refusal  to  guarantee  .water,  ai^ 
told  the  Jury  that  this  left  with  them  tbe 
question  of  finding  what  the  damages  were 
by  reason  of  the  plaintiff's  neglect,  if  any; 
also  the  question,  of  partial  failure  of  the  cost- 
slderatlon,  If  It  were  a  fact,  of  the  water 
falling  in  the  pasture,  so  that  tbe  defendants 
did  not  hare  the  foil  oojoyment  ot  the  pasture 
season. 

"And  if  yon  find  that  they  took  the  cattle 
from  the  pasture  without  the  full  enjoyment  ct 
tho  pasture  season,  either  by  reason  of  the  neg- 
ligence of  the  plaintiff  or  by  reason  of  the  fail- 
ure of  the  water,  then  you  are  instructed  that 
you  will  ascertain  what  tliat  failure  of  ccmtract 
was  by  taking  into  consideration  tbe  failure 
in  the  length  oi  the  pasture  season  and  the  bene- 
fits that  were  derived,  and  the  benefits  that 
would  have  been  derived  for  the  whole  of  the 
season,  taking  into  consideration  all  those  cir- 
cumstances in  determining  whet  damage,  U  any, 
resulted  from  failure  of  consldraatlon.'' 

The  court  further  said:  ' 

"In  taking  this  away  entirely,  I  expect  I 
ought  to  express  a  little  more  fully  the  burden 
that  is  unm  the  defendant  In  this  case.  That 
ia.  that  tbe  burden  is  upon  the  defendants  to 
prove  by  a  preponderance  of  the  evidence  that 
the  water  supply  was  insufficient  for  tbe  cattle, 
and  that  they  were  damaged  by  reason  thereof. 
l%e  burden  is  upon  the  defendants  to  show 
negligence  on  tbe  part  of  the  plaintiff  and  the 
failure  of  this  water  supply,  and  that  they 
were  damaged  by  it,  and  also  the  amount  and 
extent  of  their  damages  so  far  as  any  failure 
of  consideratiMi  may  have  been  concerned." 

The  abstract  shows  that  counsel  here  sug- 
gested that  these  Instructions  ought  to  be 
written  and  appended  to  the  instructions  for 
the  guidance  of  the  jury,  to  which  the  court 
responded: 

"Tbe  instructioos  are  not  really  changed  ex- 
cept those  matters  were  cut  out  of  it  and  you 
may  go  out  and  consider  this  case  and  if  you 
have  any  difficulty  with  your  Instructions  coma 
in  later  and  we  will  discuss  that  matter  later." 

After  havli^  been  ont  for  some  time,  the 
jury  r^nmed  into  court  and  announced  0iat 
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they  iMd  reached  a  verdict,  but  It  was  not 
received,  nie  ooart  said: 

"I  am  going  to  reinatate  a  part  of  fbe  InBtruc- 
tiODs  I  took  from  ;our  consideration  a.  nhila 
atOt  and  I  will  mark  it  here,  and  I  will  let  yon 
ga  back  and  examine  the  liistructionB  in  con- 
nection witib  this  evidence,  and  then  if  70a  still 
want  to  return  a  verdict,  it  is  all  righ^  and  if 
you  Hoa't,  yon  may  change  it  to  salt  Ae  dr- 
cumstances.'' 

lAter  the  Jury  retomed  a  verdict  tor  the 
plalntUt  In  the  sum  of  $2,209.  The  court 
having  Inatmcted  In  writing  (whether  so  re- 
quested or  not  we  do  not  know),  there  was  no 
oi^rtrini^  for  counsel  to  request  the  ad- 
ditional Instmctlons  to  be  In  writing  until 
the  court  was  In  the  act  of  giving  them,  and 
the  fact  that  he  did  not  Interrupt  with  his  re- 
quest until  they  had  be^  at  least  partially  de- 
livered Is  no  reason  why  he  should  not  have 
the  benefit  ot  such  request,  but  as  the  re- 
ma^  ct  the  court  ware  taken  down  by  Oie 
reporter,  and  as  there  was  no  request  to 
make  farther  argument  to  the  Jury  without 
which  such  Instructions,  If  reduced  to  writ- 
ing, could  not  have  been  used  by  counsel  in 
presenting  the  matter  to  the  Jury,  and  as  real- 
ly no  very  Important  chance  adverse  to  the 
Intereat  ot  the  defandanta  was  made  by  the 
conit  In  the  InstmctionB  ao  glvoi,  it  cannot 
be  said  that  they  suffered  any  substantial 
prejudice  by  the  failure  to  reduce  ttw  re* 
marks  of  the  court  to  writing. 

[11]  It  nnut  be  remembered  that  tba  with- 
drawal ct  the  mattNS  referred  to  from  the 
Jury  operated  favorably  to  tlie  defendants, 
although,  of  course,  the  effect  snch  with- 
drawal on  the  minds  of  the  Jurors  may  have 
hem  more  theoretical  than  reaL  But  we  are 
forbidden  both  by  precedent  and  by  itatnte 
to  reverse  causes  except  fbr  prejudicial  error 
affirmatively  appearing  when  It  appears  tliat 
substantial  justice  has  been  done  In  the  case. 
Mannfactarlng  Co.  v.  Bridge  Co.,  81  Kan.  616, 
106  Pac.  1034.  23  li.  B.  A.  (N.  S.)  1S6;  State 
v.^Hammon,  84  Kan.  137,  146,  113  Pac.  418; 
Saunders  t.  Railway  Co.,  86  Kan.  66,  119 
Pac.  662;  Boot  T.  Packing  Co.,  94  Kan.  339, 
147  Pac  69;  Hamilton  v.  BaUway  Ca,  95 
Kan.  358.  148  Pac.  648;  Elevator  Co.  v.  Har- 
rison, 97  Kan.  289.  292,  164  Pac.  1016.  L.  B. 
A.  1916D,  777;  Emery  v.  Bennett.  97  Kan. 
490,  493,  155  Pac.  1075. 

We  cannot  supersede  the  Jurors'  verdict 
with  one  of  our  own,  for  that  would  mark  a 
new  era  in  Judicial  procedure.  On  the  con- 
trary, we  nrast  assume.  In  the  absence  of  a 
showing  to  the  contrary,  that  their  handling 
of  the  facts  wrought  substantial  ]nstlce~-not 
only  to  one,  but  to  both  ot  the  parties.  In 
this  state  error  does  not  raise  the  presump- 
tion of  prejudice.  E.'rperience  has  led  to  the 
dasslflcatlon  of  errors  Into  those  termed 
"prejudicial"  and  that  greater  legion  denom- 
inated "harmless."  To  give  reversing  potency 
to  the  latter  would  be  to  step  aside  from  the 
path  of  Judicial  progress. 


No  substantial  and  prejudicial  em»  having 
been  made  to  appear,  the  Judgment  is  af- 
firmed. 

JOHN8ION,  a  J.,  and  BT7B0H,  UASON, 
UABSHAIXv  and  DAWSON,  JJ.,  ooncorrinc 
POBTBB,  3n  dissenting. 


KANSAS  cm  T.  JOBDAN.    (No.  SlOliU 
(Snpreme  Oonrt  ot  Kansas.  Fek  10^  10170 

(BvUdbua  ty  the  OourtJ 

1.  ImroxioATiiTo  LiqtroRs  «s3l0(!9  —  Powxn 

OV  ClTT— OBDINAnOEB-'I^IfBPOKrAITon. 

Under  the  laws  of  this  state,  cities  ot  ^ 
first  dau  have  power  to  pass  wdinanoet.  reff- 
ulatliuc  the  transportation  ot  Intoxicating  liq- 
uors for  legal  purposefl,  and  prc^biting  sudi 
traniportation  for  illegal  pnrposM; 

[Ed.  Not&— F(w  other  cases,  see  Intoadeatlna 
liquors.  Cent.  Dig.  {{  8,  90^  ™— • 

2.  MinrioipAL  CoBPoaATiOHa  «3»112(^— Os- 
DiNAnoas— SuBJiOT  Ann  Tixu. 

The  ordinance  attacked  contains  but  one 
subject,  and  that  subject  Is  dearly  expressed  In 
the  tide. 

[Ed.  Note.— For  other  eases,  see  Muaidpal 
Oorpoiations,  Gent  Dig.  H  261,  262.] 
S.  InroxiOATiire  Idquoaa  4=»11— Om  Oira- 

HAKCI     EBOUXATINa     TBAnsPOKTATIOff  — 

Conflict  with  Statutoby  REotJUTioir. 
A  city  ordinance,  regolating  the  transporta- 
tion of  intoxtcftting  liquors  for  legal  purposes, 
and  prohibiting  such  transportation  for  ille^ 
purposes,  is  crauistent  with  the  law  of  tUs  stat& 
regnlating  the  tranqirartation  and  delivery  oc 
intozieatfng  Uquws. 

[Ed.  NotSL— For  other  eases,  sea  Zntoxlcatlv 
liqwwsk  Out.  Dig.  1 1&] 

4.  COHUKBOE  ^8(11)— iRIVBSTAtI  OoMUBBOl 
— INTOXICATIMO  LiqUOBS-OlDIHAHO. 

Such  on  ordinanos  as  is  meutiiHied  in  see- 
tlon  1  of  this  srUabna  is  not  an  milawful  regi^ 

lation  of  interstate  commerce. 

5.  COMVEBCE  «=38(11)— Intebstate  OoinfEBCS 
— Obdikancb— "Law  of  State." 

Such  an  ordinance  as  is  mentl<Hied  in  sec* 
tion  1  of  this  syllabus  is  a  law  of  this  state  with* 
in  the  meaning  of  the  United  States  Constltn- 
tion,  and  of  the  Webb-Kenyon  Act  (Act  March  1, 
1913,  c.  90.  pt.  1,  87  Stat.  U.  8.  p.  699  [U.  B, 
Oomp.  St  1913.  f  6789]). 

For  other,  deflnitiuui,  see  Words  and  Phrases^ 

Fint  and  Second  Series,  Lew  <^  State.] 

6.  MtTNiciPAi.  Cobpobations  ^=3639(1) — Vio- 
lation OF  Oedinance  —  Pbosecution — Al- 

IlEOINO  EXCEIPTIOIIIS. 

In  charging  an  offense  under  a  city  ordi- 
nance, it  is  not  necessary  to  plead  any  of  the 
exccpnons  named  In  the  ordinance,  where  ^ch 
exceptiona  are  not  ccmtalned  in  the  clause  wliich 
creates  the  offense. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  14()6-1400;  Indict- 
ment and  Information,  Cent  Dig.  i  122.] 

7.  Intoxicathto  Liquosa  4s»15— MumoiPAA 
Obdinancb— Invaliditt. 

An  ordinance,  which  attempts  to  regulate 
the  transportation  of  intotdeathig  liquors  with- 
in the  city  for  legal  purposes,  and  to  prohibit 


«=9For  ottaer  oww  lee  lame  topic  and  KKY-NUHBBB  ta  all  Key-Hombwred  Dlgexta  and  ladezM 
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mch  transporUtioik  tar  lllecBl  parposea,  but 
wUch  does  not  permit  the  tranqwrtaaon  of  audi 
ttquM*  for  all  of  tlie  purposea  rveocnised  ai 
n}  by  the  law  of  the  state.  In  invalid;  and  a 
jndpnentr  qiuuhiiig  a  ocwwalnt  dram  unier 
gach  an  ormnance,  will  be  mrtained. 

[Ed.  Note.— For  other  cases,  an  ^itoadcatlnc 
Uqaora.  Cent.  Dig.  f|  17,  18.] 

Appeal  firom  DlBtrlcC  Ocmrt,  Wyandotte 

Harry  Jordan  was  complained  of  fi>r  vio- 
lation of  an  ordinance  cft  the  City  of  Kan- 
sas City,  and  from  tbe  trial  court's  ruling 
quashing  the  complaint  drawn  under  the 
ordinance,  he  appeals.  Affirmed. 

Thomas  M.  Van  Cleave,  H.  J.  Smith,  and 
Lee  Jndy,  all  of  Kansas  City,  Kan.,  for  ap- 
pellant T.  A.  Pollock,  of  Kansas  City,  Kan., 
and  H.  J.  Ingraham  and  L.  B.  Dartiam,  both 
of  Kansas  City,  Mo.,  for  appellee  W.  H. 
McCamlsh,  of  Kansas  City,  Kan.,  amicus 
GurUe. 

MABSHALI/,  J.  The  plaintiff  appeals  fHHn 
a  ruling  of  the  trial  coart  quashing  a  com- 
plaint drawn  under  a  dty  ordinance.  Tbe 
ordinance,  Including  its  title.  Is  as  follows: 

"Ordinance  No.  11600. 

"An  ordinance  relating  to  the  sappression  of 
the  sale  and  delivery  of  intoxicating  liquors: 
dedarine  property  used  In  eonnectfon  tfaer»* 
with  nmsances)  and  providing  for  the  abate- 
ment of  such  nuisances. 

*'Be  it  ordained  by  the  board  of  commissioners 
Of  the  dty  of  Kansas  City,  Kimsas. 

"Section  1.  That  it  abaU  be  unlawful  tor  any 
person,  firm  or  corporation  to  drive  or  operate 
upon  any  boulevard,  street,  avenue,  all^,  bublic 
highway,  or  public  ground  of  the  city  of  Kansas 
Ci^,  Kansas,  any  car,  wagon,  truck,  or  vehicle, 
the  cargo  of  whldi  consists  whdiy  or  partly  ox 
any  intoxicating  liquor;  excepting  as  herein- 
after provided  in  section  6. 

"Sec.  2.  The  driving  or  operating  upon  any 
boolevard,  atreet,  avenue,  alley,  pabllc  highway 
or  pubUc  ground  of  said  dty  any  car,  wagon, 
truck  or  vebide,  the  cargo  of  which  ccmnsts 
wholly  or  partly  of  any  intoxicating  liquor,  and 
snch  car,  wagon,  truck  or  vehicle,  and  the  car- 
go therem,  and  any  animal  or  animals  draw- 
iaa  the  same,  are  hwehy  declared  to  be  common 
nuisances,  excepting  as  berdnafter  provided 
In  section  0. 

"Sec.  8.  The  driving  or  operating  upon  any 
boulevard,  street,  aveoue,  alley,  pabllc  highway 
or  public  ground  of  said  ddr  of  any  car,  wagon, 
track  or  vehicle,  upon  which  Is  Inscribed,  let- 
tered, pasted,  or  upon  whi(;h  is  carried  so  aa 
to  be  expoaea  to  the  puUic  view,  the  name  of 
.  any  person,  firm  or  corporation  engaged  in  the 
manufacture,  sale  or  diatribution  of  intoxicating 
liquors,  or  upon  which  velilde  or  caigo  ap- 
pears anv  word,  sign,  emblem,  device  or  ob- 
ject  whicD  indicates  in  any  way  that  ^e  cargo 
of  such  vehide  above  mendoned  and  ref^red  to 
consista  wholly  or  partly  of  intoxicating  llq- 
uors,  la  hereby  declared  to  be  unlawful  and  to 
constitute  a  commoo  nulaance. 

"Sec.  4.  Any  person,  company,  firm  or  corpo- 
ration violating  any  of  the  provisions  of  sec- 
tions 1,  2  and  3  of  tills  ordinance  shall  be  deemed 
gnilty  of  a  miadoneanor  and  upcm  conviction  be- 
fore tbe  police  judge  shall  be  fined  in  any  sum 
not  leas  uao  one  hundred  dollarsJglOO.OO)  nor 
more  than  five  hundred  dollars  (^500.00).  and 
be  imprisoned  not  less  than  thirty  days  nor  mors 
tliaB  six  months  tnt  sadi  tttmmt,  and  adju^^ed 


to  [WTmeiit  of  costs,  and  shall  be  committed  to 
the  city  jail  until  such  fines  and  costs  aie  paid. 

"Sec.  Ik  Tbe  chief  of  police  or  any  police  oi' 
fleer  of  the  dty  of  Kansas  CSty,  Kansas^  is 
herdiy  autborised  in>on  the  arrest  of  any  per* 
Sim  or  persons  found  in  ^arge  tA,  <KMramig,  or 
aadstiiig  to  operate  any  oar,  wagon,  truw  or 
vehicle  upon  any  -of  the  boulevards,  streets, 
avenues,  alleys,  public  highways,  or  public 
grounds  of  the  dty  <rf  Kansas  City,  Kansas,  the 
cargo  of  which  consiata  whol^  or  partly  of  any 
intoxicating  liquors,  or  upim  wUch  appears  any 
matter  probiMted  by  secti(xi  8  hereof,  shall 
forthwith  seize  such  conveyance  or  vehide  and 
an  animal  or  animals  drawing  the  same,  and  all 
intoxicating  liquors  thereon  and  hold  the  same 
until  the  trial  of  the  perscm  or  persons  arrest- 
ed for  driving  or  operating  sneu  conveyance  or 
vehide  and  upon  craviction  <^  such  persm  or 
persons  in  the  police  court  and  tlie  adjudging  of 
such  liquors  and  property  to  be  a  nmaance  as 
defined  in  section  1  and  2  hereof,  all  Intoxicat- 
ing liquors  together  with  tbdr  omtainerB  so 
seized  shall  be  forthwith  destroyed  by  direction 
of  the  chief  of  police  and  other  property  so  seiz- 
ed shall  be  advertised  for  sale  by  the  chief  of 
police  giving  ten  days'  notice  in  the  offidal  dty 
paper  of  the  time  and  place  of  sale,  and  the 
proceeds  derived  from  such  sale  shall  be  ap- 
plied first,  to  the  expense  ot  the  sale,  and  any 
surplus  shaU  be  a(H>uod  to  the  payment  of  fines 
and  coats  of  tiie  person  or  persons  convicted  ot 
operating  aoch  nuisance  if  the  property  bdmig- 
ed  to  such  person  or  peraons;  and  if  such 
property  belong  to  any  person  or  persona  not  a 
party  to  the  suit,  such  proceeds  shall  be  paid  to 
the  owner  of  the  pnmwty:  Provided,  that  any 
person  may  have  a  trial  as  to  his  rigbts  of  pn^ 
erty  in  any  ot  the  artides  so  adzed  by  serving  a 
notice  in  writing  to  that  effect  upon  the  chief 
of  police  at  any  time  before  the  trial  ol  the 
person  from  whom  such  property  was  taken, 
whereupon,  the  police  judge  shall  set  tbe  same 
down  for  trial  and  may  hear  and  determine  the 
same  so  far  as  It  affects  the  right  of  the  of- 
ficer to  sdse  and  hdd  tbe  same  for  a  violation 
of  this  ordinance,  which  trial  may  be  had  in 
connection  with  or  separately  from,  the  trial 
of  the  person  from  whom  the  property  or  goods 
were  taken. 

"Sec  6.  Nothing  in  this  ordinance  shall  be 
construed  to  prevent  any  person  fnmi  Mnglng 
into  the  dty,  personally,  intoxicating  Uqnrav 
purchased  outnde  of  the  state  of  Kansas,  nor 
to  prevent  any  snch  purchaser  from  receiving 
through  a  common  carrier  within  the  city  in* 
toxicating  liquors  purchased  by  any  such  per- 
son outside  m  the  state  of  Kansas  and  to  which 
Intoxicating  liquors  the  title  vested  in  the  pur- 
chaser outside  of  the  atate  of  Kansas,  when  such 
intoxicating  liquors  are  intended  to  be  possess' 
ed  and  received  by  such  pnrdiaser  for  his  per- 
sonal use. 

"Sec.  7.  All  persons,  firms  or  corporations  do- 
ing buidness  outside  of  the  dty  of  Kansas  City, 
Kansas,  wbidi  shall  sdl  in  such  outside  state 
or  territory  any  InbKicBting  liquors  to  resi- 
dents of  the  dty  of  Kansas  City,  Kansa^  shall 
file  daily  with  the  dty  clerk  of  the  dty  of  Kan- 
sas City,  Kansas,  a  carbon  copy  of  each  and 
every  order  taken  upon  which  such  intoxicat- 
ing liquor  is  sold,  and  also  shall  file  with  the 
dty  derk  the  names  and  addresses  of  every 
purchaser  to  whom  such  intoxicating  liquor  is 
consigned,  and  a  failure  to  so  report  such  sales 
shall  be  a  misdemeanor  and  upon  conviction  ^ 
such  failure  any  person  so  failing  shall  be  fined 
in  any  aum  not  less  than  five  dollars  nor  more 
than  twenty-five  dollars." 

The  count  ct  the  complaint  against  whtdi 
tbe  motion  to  quash  was  filed  Is  as  follows: 

"Before  the  police  court,  J.  H.  Brady,  Judge, 
J.  M.  Dunlavy  complains  of  Harry  Jordan,  and, 
being  duly  sworn,  on  oath  says  tiiat  he.  the 
■aid  Harry  Jordan,  at  and  In  uis  dty  ot  Kan- 
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feu  City,  county  of  Wyandotte  and  state  of 
Kansas,  and  on  or  about  the  2d  day  of  Novem- 
ber, 1915,  did  unlawfully  drive  and  operate  upon 
the  streets,  avenues,  boulevards,  alleys,  and  pub- 
lic highways  of  said  city  a  certain  truck  or 
wagon,  the  cargo  of  which  then  and  there  cod- 
^sted  of  intoxleating  liquors,  to  wit,  about  U. 
^pty  and  16  full  cases  of  beer,  the  said 
Hlrry  Jordan  not  l>eing  eo^ged  In  any  man- 
ner as  a  commoQ  carrier  delivering  Uqnors  pre- 
viously purchased  outside  of  the  state  of  Kan- 
sas, but  was  traasporting  said  beer  about  the 
streets  for  an  unlawful  purpose,  in  violation 
of  section  1  of  Ordinance  No.  11500  of  the 
Ordinances  of  the  Oity  of  Kansas  City,  Kan." 

The  grounds  of  the  defendant's  motiw  to 
Quash  the  complaint  are  that  the  complaint 
does  not  state  facta  raffldent  to  constltate  an 
offense,  and  that  tbe  ordinance  is  Invalid  for 
ft  number  of  atated  reasons. 

[1]  1.  Tlie  defendant  Inslats  that  the  ordi- 
nance is  void  because  no  power  to  enact  it 
has  been  delefpited  to  the  city.  The  defend- 
ant argiKS  that,  because  section  StSSZ  of  the 
Qeneral  Statutes  of  lOlS  autbortses  cities  to 
pass  ordinances  problbiting  the  sale  of  Intox- 
icating liquor  and  snppresslns  comm&A  nut- 
sanoes,  and  no  other  authority  is  qiedflcally 
given,  the  city  has  no  vmmt  to  pass  any  oth- 
er ordinance  havtug  for  its  object  the  sup- 
proBBiou  of  tbe  traffic  in  intoxicating  liquor. 
Section  1221  of  the  General  Statntes  of  191B 
reads: 

"The  mayor  and  council  may  levy  and  col- 
lect a  license  tax  upon  and  r^alate  any  and 
all  callings,  trades,  professions  and  occupations 
conducted,  pursued,  carried  on  or  operated  with- 
ia  the  limits  of  such  city,  including  *  *  * 
ress  companies  and  agencies,  *  •  •  and 
wagons  and  other  vehicles  transporting 
merchandise  or  passengers  for  pay." 

Thia  statute  ts  a  part  ot  the  charter  powers 
of  dtles  of  the  first  class  operating  under  the 
mayor  and  cooscll  form  of  government,  and 
is  retained  in  the  Charter  powero  of  auch 
cities  operating  under  the  commission  form 
of  governmmt  Gen.  Stat  iSHS,  1 16^  Un- 
der both  forms  of  govemmoit  dtles  of  tbe 
first  dase  have  power: 

'^o  make  all  needful  police  reeulatious  neces- 
sary for  the  preservation  of  good  order  and  the 
peace  of  the  dty.  and  to  prevent  injury  to  or 
the  destruction  of  or  interference  with  public 
or  private  property."  Gen.  Stat  1105,  U 
lOM.  Iii0& 

Thla  is  known  as  the  general  welfare 
clause.  Broad  and  varied  powm  ora  grant- 
ed by  this  clause.  A  brief  statement  of  these 
powen  Is  found  in  8  McQoillln  on  Munidpal 
Corporations,  {  895,  where  the  author  says: 

"SpeclBcally,  under  the  general  welfare  clause, 
or  by  virtue  of  general  grant  of  power  (as  will 
clearly  appear  from  tbe  sections  which  follow), 
municipal  corporations  ere  authorized  to  enact 
appropriate  and  reasonable  ordinances,  to  pre- 
serve the  health  and  provide  necessary  and  de- 
sirable sanitary  regulations  for  the  local  popu- 
lation, to  abate  nuisances  and  regulate  various 
kinds  of  occupations  that  may  become  nuisances 
or  detrimental  to  the  public  health;  to  pro- 
vide for  the  public  safety  by  preventing  ob- 
structions of  toe  streets,  public  ways  and  plac- 
es, regulating  the  use  of  vehicles  thereon,  tbe 
storing  of  explosives,  blasting,  the  movement 
of  street  cars  and  railroad  trains,  the  erectitm 
tff  buildings  and  other  stroeturef  by  establish- 


ing fire  limits,  and  forbidding  wooden  boUdinga 
in  designated  portions  of  tM  corporate  area; 
to  preserve  the  morals  of  the  inhabitants  by 

forbidding  certain  acta  offensive  to  just  ideas 
and  sentiments  of  decency  and  propriety  of  con- 
duct; to  establiali  and  regulate  markets,  buck* 
steis,  hawkersL  etc,  regulate  milk  inspection 
and  prevent  adulteration  of  foods;  to  provide 
for  the  weighing  and  measuring  of  articles  sold 
to  the  inhabitanta;  and  final^  to  r^uire  or 
prohibit  the  doing  of  many  other  tilings,  in- 
cident to  congested  centers,  to  the  end  that  Um 
public  welfare  may  be  advanced.  In  brief,  un- 
der this  general  grant  of  power,  ordinances  may 
be  passed  which  are  necessary  and  beneficial, 
and  they  will  be  adjudged  valid  by  the  courts, 
provided  they  are  reasonable  and  consonant  with 
the  general  powers  and  purposes  of  the  local 
corporation,  and  not  inconsistent  wlUi  the  laws 
and  policy  of  the  states." 

Section  6505  of  the  Qeneral  Statutes  of 
1916  imposes  on  mayors,  marshals,  police 
judges,  and  police  officers  of  dtles  the  duty 
to  notify  the  county  attorn^  of  any  violation 
of  tbe  Intoxicating  liquor  law  of  this  state, 
and  prescribes  severe  pnniabment  and  forfet- 
tore  of  office  for  failure  to  comply  with  the 
statnta  Sections  686a  to  086o  of  tbe  Code 
of  ClvU  Ftooednre  (Gen.  Stat  1916,  H  7603- 
7617)  provide  a  idmple  and  effective  method 
for  the  removal  of  dty  offlcen  who  foil  to 
perfbrm  any  duty  enjoined  on  them  br  law. 
Section  5569  of  tbe  General  Statutes  of  1915 
provides: 

"That  every  wife,  child,  parent  guardian  or 
employer,  or  other  person,  who  shall  be  injured 
in  person  or  property  or  means  of  support  hy 
any  intoxicated  person,  or  in  consequence  of 
intozicatiOQ,  habitual  or  otherwise,  of  any  per- 
son, shall  have  a  right  of  action  in  his  or  her 
own  name  against  any  incorporated  city  in  this 
state  wherein  the  Intoxicatiiw  liquors  were  sold, 
iMirtered  or  given  away  In  violation  of  law  which 
caused  the  intoxleation  of  sudi  person,  ftir  all 
damages  actually  Bostalned.  as  wdl  as  exem- 
plary  damages." 

It  would  not  be  reasonable  to  impose  thrae 
serious  consequences  od  dtles  and  on  dty  of- 
ficers, and  at  the  same  time  to  deprive  dtles 
of  the  riglit  to  exercise  every  legitimate  pow- 
er to  suppress  the  illegal  traffic  in  intoxlcat> 
Ing  Uquors.  Sections  lOM,  1221,  1608,  and 
1665  of  the  General  Statutes  of  1915,  when 
construed  with  the  statutes  of  this  state  con- 
cerning iDtozicating  liquors,  and  with  those 
Imposing  heavy  duties  and  severe  penalties 
on  dtles  and  dty  officers,  should  be  held  to 
grant  power  to  dtles  to  pass  ordinances,  reg- 
ulating the  transportation  of  Intoxicating  liq- 
uors for  legal  purposes,  and  prohibiting  such 
transportation  for  illegal  purposes.  Such  or- 
dinances may  properly  specify  the  class  of 
persons  that  may  engage  In  Buch  lawful 
transportation,  may  license  or  otherwise  au- 
thorize them  to  engage  therdo.  and  may  Im- 
pose such  restrictions  and  conditions  as  will 
secure  their  obedience  to  tbe  laws  of  tbe  state 
and  to  dty  ordinances.  For  the  purposes  of 
transportation,  intoxicating  liquors  should 
not  be  classed  with  harmless  and  useful  ar^ 
tides  of  trade  and  commerce.  Such  liquors 
should  be  classed  with  those  artldes  that  ara 
known  to  be  dangerous  and  over  whldi  dtlei 
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have  control  for  tlie  preservation  of  the 
peace,  and  for  the  protection  of  the  health, 
morals,  and  safety  of  the  dty.  In  other 
words,  intoxicating  liquors  should  not  be 
classed  with  flour  and  clothing,  but  should 
be  classed  with  explosives,  poisons,  diseased 
animabs,  and  articles  that  spread  etmtagicn 
and  disease  anKing  men,  and  sbonld  be  treat- 
ed accordingly.  Mndk  of  the  reasoning  foond 
in  State  v.  Railway  Co.,  9Q  Kan.  600,  1B2 
Pac.  777,  is  applicable  here;.  Tbe  <dty  has  au- 
thority to  regalate  the  legal  tranqwrtatlon  In 
intoxicating  Uquom  and  to  prohibit  ttaelr 
illegal  transportatton.  O'Neal  v.  Harrison, 
96  Kan.  839,  160  Fac.  661,  L.  B.  A.  191SF. 
1609,  KansM  Olty  t.  ^ire,  96  Kan.  794, 153 
Pac  648,  Desser  v.  Olty  ot  Wichita,  96  Kan. 
820,  163  Fac.  IIM,  U  B.  A.  1916D,  246,  aixl 
Elelnbeln  v.  Ben^^,  98  Kan.  481,  157  Pac 
1190,  wupport  the  con<diision  that  the  dty  has 
anthori^  to  pass  such  im  ordinance. 

[2]  2.  It  is  urged  that  the  ordinance  Is  void 
because  the  subject  thereof  is  not  clearly  ex- 
press in  its  title,  and  because  the  ordinance 
contains  more  than,  one  subject  An  exami- 
nation of  the  ordinance  and  of  Its  title  shows 
tbat  ndther  of  these  contentions  can  be  right- 
fully upheld. 

[3]  3.  It  is  argued  that  the  ordinance  is 
void  because  It  Is  repugnant  to  the  provisions 
of  sections  5544  to  5554  of  the  General  Stat- 
utes of  1915.  These  sections  of  the  statutes 
regulate  the  transportation  and  delivery  of 
intoxicating  liquors  In  this  state,  and  are 
commonly  known  as  the  Mahln  law.  Sec- 
tion 5544  reads: 

"It  shall  be  unlawful  for  any  railroad  com- 
pany, express  company  or  other  common  car- 
rier, or  for  any  person,  company  or  corporation 
to  carry  any  intozicatinK  liquor  into  this  state 
or  from  one  point  to  another  within  the  state 
for  the  purpose  of  delivery,  or  to  deliver  the 
same  to  any  person,  company  or  corporation 
within  the  state  except  for  lawful  purposes." 

Ordinances  regulating  the  transportation 
of  intoxicating  liquors  for  purposes  recogniz- 
ed as  legal  by  the  laws  of  this  state,.and  pro- 
hibiting the  transportation  of  such  liquors 
lor  all  Illegal  purples,  are  entirely  con- 
sistent with  the  Mahln  law.  Such  ordinances 
are  valid  when  the  purposes  for  which  in- 
toxicating liquors  may  be  lawfully  transport- 
ed within  this  state  are  recognized. 

[4]  4.  The  defendant  argues  that  the  or- 
dinance is  a  regulation  of  lawful  interstate 
commerce  and  therefore  void.  Omitting  that 
part  of  the  Webb-Kenyon  law  (pt.  1,  37  tJ. 
S.  Stat,  at  Large,  c.  90,  p.  699),  which  is  ir- 
relevant to  the  subject  now  under  consldera- 
tion,  the  title  and  text  of  the  act  are  as  fol- 
lows: 

"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 
*^8t  the  shipment  or  transportatlmi.  In  any 
manner  or  by  any  means  whatsoever,  of  any 
spirltuons,  vinons,  malted,  fermented,  or  other 
intoxicating  liquor  of  any  kind,  from  one  state, 
territory,  or  district  of  the  United  States, 
*  *  *  which  said  spiritaoas,  vinous,  malted, 
fermented,  or  other  intoxlcatiiig  liquor  Is  in- 


tended, by  any  person  interested  therein,  to  he 
received,  possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  such  state,  territotr,  or 
district  of  the  United  States,  *  •  •  is  here* 
by  prohibited." 

Under  that  act,  there  Is  no  Interstate  com- 
merce in  intoxicating  liquors  except  as  the 
law  of  the  state  may  recognise  the  legality  of 
their  sale  or  transportation.  In  a  decision  of 
the  Supreme  Court  of  the  United  States,  ren- 
dered January  S,  1917,  In  CSark  XMstming 
Oo.  V.  Western  Maryland  By.  Oo.  et  aL,  242 
U.  8.  311,  87  Sup.  Ot  180,  m  61  Ii.  Bd.  — , 
that  court  said: 

"As  the  state  law  forbade  the  shipment  Into 
or  transportation  of  liquor  in  the  state,  whether 
from  iuAde  or  out,  •  *  •  and  as  the  Webb- 
Kenyon  Act  prohibited  the  transportation  in  tn-< 
teratate  commerce  of  all  liouor  intended  to  be 
received,  possessed,  sold  or  In  any  manner  used, 
either  in  the  orinnal  package  or  otherwise,  in 
violation  of  any  law  of  such  state,'  there  would 
seem  to  be  no  room  for  doubt  that  the  prohibi- 
tions of  the  state  law  were  made  ^plieable  by 
the  Webb-Kenyon  Law." 

Tbat  dedslon  completely  disposes  of  the 
defendant's  contention  coDceming  interstate 
commerce. 

[B]  5.  The  defendant  Insists  that  the  of- 
dtnance  Is  not  a  law  of  the  state  within  the 
meaning  of  the  Webb-Kenyon  Act.  Kansas 
City  is  an  agency  of  the  state  In  the  exercise 
of  governmental  functions.  The  dty  is  an- 
thoriced  and  commanded  to  assist  In  the  sup- 
pression of  the  ill^l  traffic  In  Intoxicating 
Ilquora  The  ordinances  of  the  dty  are  local 
laws,  passed  under  the  authority  of  the  state. 
In  New  Orleans  Waterworks  New  Orleans. 
164  U.  S.  471,  481.  17  Siqj.  Gt.  161,  165  (41 
L.  Ed.  S18).  the  Supreme  Court  of  the  United 
States  said: 

"In  view  of  the  adjndped  cases.  It  cannot  be 
donbtpd  that  the  Ivcpislature  may  deleeate  to 
municipHl  assemblies  the  power  of  enaptinfr  or- 
dinances that  relate  to  local  matters,  and  that 
such  ordinances,  if  lepnlly  enacted,  have  the 
force  of  laws  pansed  by  the  Le^olntnre  of  the 
state  and  are  to  be  respected  by  all." 

In  N.  O.  Waterworks  v.  La.  Sugar  Co.,  125 
U.  S.  18,  81,  8  Sup.  Ct.  741.  748  (31  U  Bd. 
607),  the  Supreme  Court  ot  the  United  States 
said: 

"So  a  by-law  or  ordinance  of  a  municipal  cor- 
poration may  be  such  an  exerdse  of  legislative 
power  delegated  by  the  Legislature  to  the  cor- 
poration AS  a  political  snbdiviaion  of  the  state, 
having  all  the  force  of  law  within  the  limits  of 
the  municipality,  that  it  may  properly  be  con- 
sidered as  a  law,  within  the  meanint;  of  this 
article  of  the  Constitution  of  the  United  States." 

In  North  American  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.  306,  313,  29  Sup.  Ct.  101, 
103  {53  L.  Ed.  195,  15  Ann.  Cas.  276),  the 
court  said:  , 

"In  this  case  the  ordinance  in  question  Is  to 
be  regarded  as  in  effect  a  statute  of  the  state, 
adopted  under  a  power  granted  It  by  the  atete 
Lefrislature,  and  hence  It  Is  an  act  of  the  state 
within  the  Fourteenth  jl^endment" 

The  defendant's  argument  that  the  ordi- 
nance 1b  an  Interferenm  with  interstate  com- 
merce must  be  based  on  the  proposition  that 
the  ordinance  la  a  law  of  the  state  within  the 
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meaning  of  tbe  fMeral  conetltutton.  It  the 
ordinance  Is  a  law  of  the  state  wltbln  the 
meaning  of  constitutional  Inhibitions,  It  must 
be  a  law  of  the  state  when  those  Inhibitions 
are  removed.  It  follows  that  when  the  con- 
stitutional protection  of  interstate  commerce 
In  Intoxicating  llqnors  is  withdrawn,  there  Is 
nothing  left  with  which  the  ordinance  can 
Interfere;  and  It  fellows  that  the  ordinance, 
passed  under  authority  given  by  the  Leglsla- 
tnre.  Is  a  law  of  the  state  within  the  mean- 
ing of  the  Webb-Eenyon  Act. 
[I]  6.  The  defendant  contends  that: 

"The  ordinance  Is  not  validated  by  tbe  al- 
legation in  the  complaint  that  the  defendant  was 
transportinic  the  liquors  abont  the  streets  for 
an  unlawful  purpose,  in  violation  of  section  1 
of  Ordinance  No.  IIBOO." 

The  complaint  alleges  more  than  Is  neces- 
sary. The  exceptions  named  In  section  6  of 
the  ordinance  are  not  a  part  of  the  clause 
which  creates  the  offense,  and  therefore  need 
not  be  set  out  In  the  complaint.  In  State  v. 
Thompson  et  al.,  2  Kan.  432,  this  court  said: 

"The  rule  la:  *If  there  be  any  exceptions  con- 
tained in  the  same  clause  of  the  act  which 
creates  tbe  offense,  the  indictment  must  show 
negatively  that  the  defendant,  or  the  subject  of 
the  Indictment,  does  not  arise  within  uie  ex- 
ception. But  if  a  proviso  be  in  a  sabsequent 
clause  or  statute,  or  although  in  the  same  sec- 
tion, yet  If  it  be  not  incorporated  with  tbe  en- 
acting clause  by  any  wordi  of  refermce,  it  is 
in  that  case  matter  of  defense  for  the  other 
party,  and  need  not  be  negattved  In  the  plead- 
&g."*   Syl.  par.  1. 

In  Cl^  of  Kansas  Glt7  r.  Gamier,  67  Kan. 
412,  46  Pac  707,  in  a  prosecution  under  a 
city  ordinance,  this  court  si^d: 

"In  a  claase  of  such  an  ordinance  distinct 
from  the  one  defining  the  offense  there  was  a 
proviso  to  the  effect  that  it  is  unnecessary  to 
furnish  a  description  of  property  purchased 
from  manufacturers  or  wholesale  dealers  who 
have  an  eatabUshed  place  of  business,  or  which 
has  been  purchased  at  an  open  sale.  Held  that, 
the  proviso  being  in  a  subsequent  clause  and 
not  incorporated  In  the  definition  of  tbe  offense, 
it  was  unnecessary  to  negative  It  in  tbe  com- 
plaint"   SyL  par.  4. 

This  rule  was  followed  In  State  t.  Thnr- 
mau,  6C  Kan.  90,  68  Pac  1081,  State  t.  Buls, 
83  Kan.  273,  111  Pac.  189,  and  In  State  t. 


Creamery  Co.,  8ft  Kan.  889,  11  Paa  474,  L. 
B.  A.  IQISD,  618. 

It  was  not  necessary  for  the  dty  to  plead 
any  of  the  exceptions  named  In  the  ordinance, 
nor  any  existing  under  the  laws  of  this  state. 

[7]  7.  Another  question  presented  hy  the 
motion  to  quash,  and  embraced  in  the  at- 
tach on  tbe  validity  of  the  ordinance,  but 
not  argued  by  either  of  the  parties  to  this 
action.  Is  this:  Are  the  exceptions  contained 
In  section  6  of  the  ordinance  broad  enough 
to  include  the  recognised  lawful  traffic  In 
intoxicating  Uqoors  In  this  state?  Sectkm 
6499  of  the  General  StatDtas  of  1816  Is  as  ftil- 
lows: 

"Any  perscm  who  shall  directly  or  indirectly 
sell  or  barter  any  spirituous,  malt,  vinous,  fer- 
mented or  other  intoxicating  liquors,  shall  be 
deemed  guilty  of  s  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not 
Iras  tban  one  hundred  dollars,  nor  more  than 
five  hundred  dollars,  and  be  Ifflprlsoned  in  the 
county  jail  not  less  than  thirty  days,  nor  more 
tban  nine^  days:  Provided,  that  any  person, 
copartnership  or  corporation  engaged  In  the 
wholesale  drug  business  and  liaving  a  stock, 
exclusive  of  alcohol,  of  not  less  than  sixtT 
thousand  dollars  may  sell  alcohol  for  medicinal, 
mechanical  and  scientific  purposes  to  registered 
pharmacists  who  are  actually  and  in  good  faith 
engaged  in  the  retail  drag  business,  such  sales 
to  be  in  qaantities  of  not  less  than  one  gallon 
nor  more  tban  five  gallons." 

This  statute  gives  certain  wholesale  drug- 
gists a  I^al  right  to  sell  alchohol  to  certain 
registered  pharmadsts.  If  the  ordinance 
does  not  expressly  or  impliedly  make  an  ex- 
ception in  favor  of  all  legitimate  transporta- 
tion of  intoxicating  liquora,  it  cannot  be  up- 
held. In  this  state,  a  registered  pharmacist 
who  legally  purchases  alchohol  from  a  whole- 
sale druggist  has  a  right  to  have  that  aldio- 
hol  transported  over  the  streets  of  tbe  city 
and  delivered  to  him  at  bis  place  of  business. 
Because  the  exceptions  In  section  6  of  the 
ordinance  do  not  include  all  transportation 
in  intoxicating  liquor  recognized  as  legal  by 
tbe  laws  of  this  state,  the  ordinance  must  be 
held  invalid.  It  follows  that  the  motion  to 
quaSh  tbe  ccunplaint  was  properly  snstalned. 

The  Judgmrat  1>  affirmed.  All  the  JnsdoM 
concurring. 
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WHITTLESEY  at  al.  t.  GITT  OF  WUKTTSJE. 

(No.  18447.) 
<Sapr«me  Conrt  of  WRshington.  Feb.  16, 1917.) 

1.  Death  «=9ll— Beioedt  at  Comuok  Law. 

The  common  law  gave  no  remedy  for  the 
wrongful  death  of  a  person. 

pBd.  Note.— For  other  eaaea,  m  Death,  Oaat 
Big.  11 10,  1&1 

2.  Death  «=>9  —  STATtma— Oohrbdotion— 
Wwsarxih  Death  Act. 

StatDtea  in  derogation  of  the  common  law, 
«uch  as  the  Wrongful  Death  Act  (Rem.  Code 
1916, 1 188),  ahoDid  receive  a  atrict  conatruetion 
la  detennining  the  peraooa  or  elaasea  of  per- 
sona who  are  entitled  to  benefit,  and  a  liberal 
construction  in  appljicg  the  statute  in  their 
favor. 

[Ed.  Note.— For  other  caaes,  aee  Deatb,  Ooit 
Dig.  I  11.] 

3.  STATmn  <=>226 — Oowteuotjkht— Apop- 
Tzoir  ow  Statute. 

Where  a  legislative  body  adopts  the  law 
of  another  state  or  country,  all  changes  in 
wording  and  phrasing  will  be  presumed  to  have 
bean  made  d^iberateiy  and  inth  a  purpose  to 
limit,  qualify,  or  enlarge  the  adopted  law  as 
the  changes  in  worda  and  jphraaea  imply. 

[Ed.  Note,— For  other  caaea,  aee  Statntes, 
Cent  Dig.  {  807.] 

4.  Death  «=»31(S$  —  Death  bt  Wbonotui. 
Act  —  Bight  of  Action  of  Chzldbbh  or 
WoMAH—"  Widow.  " 

Under  the  Wrongful  Death  Act.  1 183,  pro- 
viding that  the  widow,  or  widow  and  her  chil- 
dren, or  child  or  children,  if  no  widow,  of  a  man 
irilled  in  a  duel,  shall  have  a  right  of  action 
againat  the  person  kiUiog  him,  etc.,  and  that, 
when  the  death  of  a  person  is  cauised  b^  the 
wrongful  act  or  neglect  of  auoflier,  his  heirs  or 
personal  representatfres  may  maintain  an  action 
tor  damagea  against  the  petsoB  caniiiif  tiia 
death,  and  that,  if  deceased  leave  do  widow  or 
issDCt  his  parenta,  sister,  or  minor  brothers,  who 
may  be  dependent  upon  him  for  snpport,  and 
who  axe  resident  within  the  United  States  at 
the  time  of  hia  death,  may  maintain  the  action, 
etc.,  the  surviving  children  of  a  woman  killed 
in  an  automobfle  accident  could  not  maintain 
an  action  for  her  death,  despite  section  144, 

Erovlding  that  the  provisions  of  the  Code  stiall 
a  liberally  construed,  and  section  148.  saying 
that  words  importing  the  masculine  gender  may 
be  extended  to  females  also,  the  omission  from 
the  statute  of  the  words  "widower"  or  "sur- 
viving husband,"  and  the  choice  of  the  descrip- 
tive word  'SridoW,"  indicating  a  purpose  to  give 
no  right  of  action  tot  tiie  death  of  a  wife  and 
mother,  the  spirit  of  .  the  act  being  to  protect 
against  loss  by  the  wrongful  death  of  a  hus- 
band and  father,  a  "widow"  being  a  woman  who 
has  lost  her  husband  by  death,  hut  has  not  mar- 
ried again. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  li  44,  45. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Widow.] 

5.  STATXTTES  «=9l81(l)— COKSTBUCTIOIf— I«oia- 
LATTVB  IlTTBNT. 

Courts  will  construe  statotes  to  aeoompUsh 

the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  259.] 

Bd  Banc  Appeal  from  Snperlor  Court, 
Kiziff  Oonnty;  John  S.  Jnrey.  Judge. 

Action  by  Cedric  Whittlesey  and  others 
against  the  City  of  Seattle.  From  a.  judg- 
ment for  plaintUfa,  defendant  appeals.  Re- 


versed and  remanded,  with  directions  to  dls^ 
miss. 

James  B.  BradAxtd,  Howard  11  Flndl«7i 
Hngb  M.  Caldwell,  and  Walter  F.  Meier.  aU 
of  Seattle,  for  appellant  Beeler  tc  SulUTan. 
of  SeatUe,  for  respondenta.  S.  A.  Ee^ian,  of 
Seattle,  amicus  curls. 

OHADWIGK,  J.  This  action  was  brought 
by  the  surrlTlng  (AUdreo  of  Liman  Bell 
Whittlesey  who  met  Instant  death  In  an  auto- 
mobUe  accident  occurring  In  the  city  of  Seat- 
tle on  the  80th  day  of  March,  1013.  The 
case  was  tried  below  i^ion  Jssnea  of  both 
law  and  fact,  all  of  whldi  were  decided  In 
favor  of  respondents.  The  clt7  has  appealed. 

The  contributory  negligence  of  respondenta 
is  urged,  but  finding  ourselves  compelled  to 
the  Cfmclnsion  tliat  re^ndents  have  no  right 
of  action,  we  shall  not  discuss  the  facts. 
Those  Interested  In  this  phase  of  the  case  will 
find  them  snfBclently  set  forth  In  the  opinion 
filed  In  the  case  of  Haynes  r.  Seattle^  SB 
Wash.  Bl,  145  Pac  7S. 

[1]  It  la  oooceded  that  tba  eommoi  law 
gare  no  remedy  toe  the  wrongful  deafli  <tf  a 
person,  and  that  the  action  must  be  sustain- 
ed, If  nutalned  at  all,  under  section  183  of 
the  Code.  Whether  a  child  can.  recover  for 
the  wrongful  death  of  Its  mother  Is  the  con- 
crete question  presented  for  our  decision. 

[I]  Some  conrta  have  bdd  the  Wnmgfifl 
DealA  Act,  whldi.  In  some  farm,  la  comnxm 
to  all  the  states  &  Shearman  &  Bedfield  on 
Negligence,  Appendix,  p.  20S1  et  saq.),  to' he 
in  dentation  of  the  ef»nmoa  law,  and  there* 
fore  to  be  construed  strictly.  Others  have 
hdd  Oie  act  to  be  remedial,  and  luiTe-  om- 
strued  It  Ubendly.  But,  hBTlng  In  mind  bur 
own  decisions,  we  agree  wltb  Judge  Cooley, 
who  suggests  the  correct  rule : 

'That  audi  statntes  should  reeslTe  a  slriet 
eonstructioa  la  determining  the  persons  or 
classes  of  persons  who  are  entitled  to  their  ben- 
eflt  and  a  liberal  construction  in  api^ying  the 
stajCute  in  tiietr  faTor."   1  on  Torts  (Sd 

Bd.)  p.  658. 

Tbe  first  territorial  Legislature  passed  an 
act  giving  a  right  of  action  to  "the  widow,  or 
widow  or  children,  or  child  or  children,  If 
DO  widow,  of  a  man  killed  In  a  dueL"  The 
scope  of  the  law  was  extended,  by  amend* 
ment,  in  1876  and  In  1909.  The  act  as  It  now 
appears  (the  act  of  1854  In  lower  case  type, 
the  act  ot  1875  In  upper  case  type,  and  the  act 
of  1909  In  Italics)  Is  as  follows : 

"See.  183.  WHEN  SURVIVORS'  HEIRS 
OR  REPRESENTATIVES  MAY  SUB.— The 
widow,  or  widow  and  her  children,  or  child  or 
children  if  no  widow,  of  a  man  Icilled  in  a  duel, 
shall  have  a  right  of  action  against  the  iwrson 
killing  Iiim,  and  against  the  seconds  and  all 
aiders  and  abettors.  WHEN  THE  DEATH 
OF  A  PERSON  IS  CAUSED  BY  THE 
WRONGFUL  ACT  OR  NEGLECT  OP  AN^ 
OTHER.  HIS  HEIRS  OR  PERSONAL  REP- 
RESENTATIVES MAT  MAINTAIN  AN  AC- 
TION FOR  DAMAGES  AGAINST  THE 
PERSON  CAUSING  THE  DEATH.  //  ih« 
deceased  Imnw  no  tcMote  or  Ueue,  then  Mt  por- 
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tntt,  tUterr  or  minor- irKtthar*  who  may  de- 
^maent  «pon  him  for  $itpport  and  who  are  res-, 
tdmt  wiihin  the  United  States  at  the  time'  of 
Mm  doaih,  may  moinfom  taid  aoHom  WUEN 
ma  DEATH  OF  A  PERSON  IS  OAtlSED 
BY  AN  INJURY  RECETVED  IN  FAliLING 
THROUGH  ANY  OPENING  OR  DEFEa 
TIVB  PLACE  IN  ANY  SIDEWALK, 
STREET.  ALLEY.  SQUARE  OR  WHARF, 
HIS  HEIRS  OR  PERSONAL  REPRESEN- 
TATIVES, or  if  deceased  leaves  no  widow  or  *a- 
«tte,  thtin  hi*  parmU,  aitteri  or  minor  MutJi- 
4r»  who  mav  09  dependent  upo"  him  for  tup- 

Sort,  and  lOAo  are  resident  within  the  UfUte4 
iates  at  the  time  of  his  death,  MAT  MAIN- 
TAIN AN  ACTION  FOR  DAMAGES 
AGAINST  THE  PERSON  WHOSE  DUTY 
IT  WAS,  AT  THE  TIME  OF  THE  INJURY, 
TO  HAVE  KEPT  IN  REPAIR  SUCH  SIDE- 
WALK OR  OTHER  PLACE.  IN  EVERY 
SUCH  ACTION  THE  JURY  MAY  GIVE 
SUCH  DAMAGES.  AS  UNDER  ALL  CIR- 
OUMSTANCES  OF  THE  CASE  MAT  TO 
THEM  SEEM  JUST.  [L.  '09,_p.  425,  I  1. 
Of.  L.  '54,  p.  220,  I  496;  L.  *7I^  p.  4,  |  4; 
Od.  '81,  I  8;  2  H.  a.  I  ISa]"  Bern.  Code,  f 
183. 

Tbe  object  of  the  statute  Is  well  stated  In 
Hedrick  v.  Ilwaco  B.  &  N.  Co.,  4  Wash.  400, 
30  Pac.  714 : 

"It  ia  settled  bejond  controvergy  that,  at 
cotnmon  lav,  no  cItII  action  could  be  maintained 
for  damsges  resulting  from  the  death  of  a  hu- 
man being.  But  that  defect  of  the  common  law 
has  been  obviated  by  statute  in  the  several 
states  analogous  to  the  English  statattu  com- 
monly known  as  Lord  Campbell's  act  (9  and  10 
Vie.  c.  93)  though  often  varying  more  or  less 
from  its  provisions,  especially  as  to  the  party 
entitled  fo  maintain  the  action.  The  object  and 
purpose  of  these  statutes  is  to  provide  a  remedy 
whereby  the  family  or  relatives  of.  the  deceased, 
wlio  might  naturally  have  etpected  maintenance 
or  assistance*  from  the  deceased,  had  he  liined, 
may  recover  compensation  ^m  the  wrongdoer 
commensurate  with  the  loss  sustained." 

The  first  case  bearing  on  the  question  now 
to  be  decided  Is  that  of  Noble  v.  Seattle,  19 
Wasb.  ISS,  S2  Pac.  1013,  40  L.  B.  A.  822.  In 
that  case,  the  father  and  mother  brought 
suit  to  recover  for  the  death  at  a  son,  claim- 
ing to  be  "heirs"  within  the  meaning  of  the 
statute.  The  objection  that  the  word  "heirs" 
does  not  Inclnde  ptLrents  and  collateral  rela- 
tives was  successfnlly  urged.  The  court  re- 
fused to  ta^e  the  word  "helrq"  from  its  set- 
ting, saying : 

"While  in  general  the  term  'heirs'  includes 
<M>llateral  kindred  and  those  who  take  under  the 
statute  of  distribntton  we  think  that  in  view  of 
the  entire  legiidatien'  upon  the  .subject  it  never 
was  intended  that  parents  or  remote  ancestors 
might  maintain  actions  like  the  present,  and 
that  the  word  'heirs'  as  used  in  section  138 
should  b«  held  to  include  only  those  persons 
who  are  thereinbefore  speci&caUy  mentioned, 
viz.:  The  widow,  or  widow  and  her  children, 
or  child  or  diildren  if  no  widow.' " 

me  case  was  directly  diallenged,  but  was 
passed  as  tbe  settled  law  In  Nesbitt  y.  North- 
ern Pac.  B^.  Go.,  22  Wasb.  698,  81  Pae.  14U 
and  Copeland  r.  Seattle.  83  Wash.  4V$,  74 
Paa  S82,  65  Ll  R/A.  33S.  It  was  suggested 
in  each  case  that  the  court,  as  tben  oonstl- 
tuted.  might  decide  otherwise  U  It  were  an 
oil^nal  question,  bnt  tlie  Noble  Case  was  ad- 
hered to  under  the  doctrine  of  stare  decisis. 
The  next  case  ot  Intwest  Is  that  of  JcSmaorx 


v.  Seattle  Electrie  Oo.,  80  Wash.  211,  81  Paa 
706.  It  was  alleged  that  Mattie  Jidmaon,  tbe 

wife  of  Oirlstlan  J^Aaison  and  mother  of 
Merlnus  Oelmer  Jtduuon,  one  of  the  plain- 
tUfs,  had  met  her  death  by  reason  of  the 
llgence  of  tbe  defendant.  The  snrrlTlng  lm» 
band  and  children  j<^ed  fn  an  action  to  re- 
cover damages,  rae  defutdMit  demurred  up- 
on two  grounds:  (1)  That  serersl  causes  of 
actum  were  Impniperiy  Joined;  09  that  the- 
complaint  did  not  stttte  a'  cause  of  actteu  as 
to  Christian  Johnson.  The  trial  Judge  dis- 
missed tbe  action.  This  court,  adhering  to 
the  doctrine  of  the  Nctble  Case  and  those  tdi- 
lowlng  It,  held  squarely  that  the  right  of  ei- 
ther husband  or  wife  to  sue  for  the  death  «f 
the  other  depended  wtlrely  upon  l^islation, 
and  that  a  statute  giving  a  right  of  action 
that  did  not  theretofore  exist  would  not  be 
extended  by  constmctlMi  b^ond  the  cftaas 
or  classes  speclflcally  mentioned  therdn. 
Hie  court  said : 

"With  the  oonstmctiou  already  given  this 
statute  by  this  court,  it  cannot  be  aelA  that  the 
Legislature  intended  }o  confer  a  rieht  of  action 
upon  a  surviving  hasband.  If  it  bad  intended 
to  confer  so  valuable  a  riafat  upon  a  widower 
in  his  own  behalf,  it  would  doubtless  have  so 
said  in  express  tema."  , 

A  right  of  reooTery  was  denied  (he  hus- 
band, althou^  the  merit  of  tbe  argument, 
and  it  waa  most  ably  presented  in  the  briefs 
of  the  i^ialntlfls  that  the  loss  of  a  wife  to  a 
husband  was  as  great  as  the  loss  <tf  ,a  hus- 
band to  the  wife,  was  not  denied.  The  argu- 
m&at  was  rejected  as  a  matter  for  the  Legis- 
lature. In  panlng  upon  the  rl^t  ot  Hie 
child  to  r^ver.  It  was  said: 

"It  is  urged  that  the  cause  of  action  In  fsror 
of  the  minor  son  for  tbe  loss  of  hli.  mother 
should  have  been  permitted  to  stand.  It  was, 
however,  improperly  joined  with  another.  This 
is  a  statutory  ground  of  demorrer.  and  the  de- 
murrer was  properly  sustained  upon  that  ground. 
The  order  sustaining  the  demurrer  gave  leave 
to  amend,  so  that  the  son  might  have  separately 
stated  his  cause  of  action.  He  declined  to 
amend,  and  there  ranalned  nothing  for  the 
court  to  do  but  render  Judgment  for  the  respond- 
ent." 

Frwn  this  It  Is  Insisted  that,  granting  Uiat 
a  survlTing  husband  has  no  right  of  action 
for  the  death  of  a  wife,  the  Johnson  Case 
does  not  stand  as  an  auUiority  against  the 
right  of  a  child  to  sue  Aht  tbe  death  of  a 
mother;  and  that  by  the  use  of  We  words 
"BO  that  the  ton  miifht  have  separately  atat- 
ed  Ma  cause  0/  actton"  tba  court  actually 
held  that  the  son  had  a  cause  ot  acttoo. 
Looking  to  the  faoe  of  tl^  c^inlon  and  to  that 
alone  this  might  seem  to  be  so,  but  a  nsort  to 
the  record  and  tbe  brieft  ot  counsel  convince 
us  that  the  case  decided  against  tbe  child 
did  not  depend  alone  upm  the  question  ot 
misjoinder.  In  the  beglnnli^  it  was  tbe  evi- 
dent purpose  of  the  trial  Judge  and  of  eoun- 
Bel  to  submit  that  qnestioa  to  the  court 
When  the  demurrer  was  sustained  leave  waa 
granted  to  amend.  FlaintUEs  refused  to 
amend,  and  the  right  of  the  child  to  T^my*** 
ttie  aetlon,  although  the  father  was  dlamlas- 
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«d  out  of  the  «80e,  was  (xmtended  for  by 
plaintiffs  In  their  brlefa.  Now  It  would  fol- 
low that  the  dismissal  of  the  fotlier*8  right 
of  action  would  not  operate  as  a  dismissal 
at  the  light  of  the  son  to  maintain  the  ac- 
tion U  be  coQld  in  taot  state  a  cause  of  ac- 
tion. In  this  we  And  "ttie  only  legal  reason 
for  the  further  observation  of  the  court: 

declined  to  amend,  and  thne  veuained 
aotiiinK  for  the  oonrt  tq  do- bat  render  Judf- 
ment  lor  the  respondent" 

The  oi^ion  cerates  fittiier  as  a,  denial  of 
the  right  by  the  aoo  to  iffDsecute  a  a^arate 
suit  or  the  unestlw  waa  loft  opwi.  In  elr 
thetr  oyent  tbe  court  did  not  imi^tedly  hold 
that  a  child  could  nnOnfly  an  laotlpn  fftr 
■tbe  death  of  a  mothec- 
>'  Bnt  tl^  rea«»DiDS'of  tfte  court,  dooying  a 
right  of  action  to  the  ;father,  1«  eimiis  force- 
fttl.to  denyia  right  to  the  child  ot,  as  It  may 
be  put,  a  statute  granting  a  right  acti9n 
.will  not  be  extended  beyond  its  terms.  The 
right  of  actltm  given  by  statqte  Is:  (1)  To 
the  widow,  widow .  or  children,  or  child  or 
children  of  a  nuM  killed  In  duelf  (2)  to  his 
heirs  or,  personal  nstreeentatives,  or  if  there 
be  no  widow,  <diUd  or,  children,  then  to  de- 
pend^ parents,  slaters,  and  minor  broth- 
ers; and  (3)  In  case  of  death  caused  by  an 
injury  in, falling  tbrongh  any  t^tening  Inany 
sidewalk  or  street,  to  the  heirs  or  representa- 
tives, or  if  the  deceased  leaves  no  widow, 
etc.,  then  to  dep»ident  relatives. .  etc.  In 
each  instance  the  word  "man,"  "perswi,"  or 
"deceased"  is  used  in  contradistinction  to 
the  word  "widow"  ,and  other  descrU)tive 
words,  not  only  implying,  but  su^e&tlng, 
with  all  the  force  of  apt  expression,  that  the 
Legislature  had  in  mind  the  word  "man"  or 
"male  persra"  or  "deceased  male  person"  in 
the  same  sense  as  the  word  "man"  is  used  In 
the  first  enactment  ever  put  upon  our  statute 
books— that  Is,  the  act  of  18M;  the  central 
thought  of  the  Legislature  evidently  being 
that  the  husband  was  the  support  of  the  fam- 
ily, and  that  his  death  would  operate  to  de- 
prive tlie  widow,  or  widow  and  children,  or 
child  or  children,  of  such  support  This  the- 
ory of  dependence  upon  tlie  husband  Is  fur- 
ther emphasized  by  reference  to  the  act  of 
1900,  where  the  right  of  action  Is  extended 
to  Include  dependent  parents,  slaters,  and 
minor  children.  It  seema  nev^:  to  have  oc- 
curred to  the  Legislature  that  dilldren  might 
be  dependent  upon  a  mother ;  that  a  husband 
might  suffer  a  loss  by  reason  of  the  death 
of. a  wife,  or,  if  it  did,  the  thought  was  re- 
jected. 

IXird  Campben*s  Act  9  &  10  Vict  c.  93, 
which,  in  the  language  of  Judge  Cooley,  has 
formed  the  model  for  much  of  the  legislation 
In  this  country,  being  passed,  as  said  by  this 
court  in  Hedridt  v.  Ilwaco  R.  ft  N.  Co.,  su- 
pra, to  obviate  the  defects  in  tlie  common 
law.  Is  plain  in  its  terms.  It  leaves  no  room 
for  constrdctloa.  But  it  Is  only  valuable  to 
us  as  a  standard  for  the  purpose  of  corq>ari- 
Bon,  and  as  an  aid  in  finding  tlM  legislative 


Intent  And  h&re  Is  to  be  noted  a  plain  de- 
parture from  Lord  Campbell's  Act  Biy  sec- 
tion 2  of  that  act  It  Is  provided  that  flie 
action  "shall  be  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  person 
whose  death  shall  have  been  caused,**  eta 
If  then,  in  drafting  our  stattrte,  the  legisla- 
ture deliberately  omitted  the  word  "husband" 
from  the  act  it  would  seem  that  it  dJd  not 
intend  to  extend  the  benefit  to  a  surviving 
husband  or  to  any  one  other  than  a  widow 
or  children  dependent  upon,  or  orphaned  by 
the  death  of  Oe  fother.  - 

{3]  It  is  one  of  the  most  ancient,  bb  indeed 
one  (tf  the  safest,  rules  of  statutory  coDstruc- 
tI<Hl  that  Where  the  legtslative  body  adopts 
the  law  of  another  state  or  country,  all 
changes  In  words  and  phrasing  will  be  pre- 
gnmed  to  have  been  made  deliberately  and 
with  B  purpose  tb  limit  qualify,  or  enlarge 
the  adt^ted  law  as  the  changes  In  words  and 
phrases  Imply.  Lewis'  Sutherland,  Statutory 
Construction,  1  404  ;  36  Cyc.  1157;  Howells 
Mining  Co.  r.  Grey,  148  AJa.  535,  42  South. 
448 ;  Kirman  t.  Powning,  25  Nev.  378,  00 
Pac.  834,  61  Pac.  1090;  Stutsman  County  t. 
Wallace,  142  D.  &  293, 12  Sap,  Ot  227,  SS  L. 
Ed.  1018. 

Counsel  Btrenmnialy  Insist  that  la  none  d 
the  sereEal  dedsions  of  thia  court  bi^te  we 
held  tbat  a  husband  or  a  aorvivlng.  diUd 
cannot  recover  for  the  death  oi  a  mother.  It 
is  iM>t  to  these  cases  tbat  we  look  for  a  hoM- 
Ing  iq^on  the  exact  question  befmre  u&  It  Is 
rather  to  find  ^betfaer  the  principle  of  strict 
constrnetlon  a»  to  ttie  ri^  ct  action  has 
been  asserted  the  court  That  the  oonrt 
has  shown  no  tendency  to  trench  upon  the 
pronigatiTa  the  Legislature— to  ^thw  tai- 
clnde  or  exclude  p«i3<hib  or  classes— is  mani- 
fest In  ail  of  oar  decirions^ 

[4]  The  rigbt  pt  action  ih  the  case  of 
wrongful  death  being  wholly  statntory,  the 
Legislature  having  power  to  give,  or  to  with- 
hold, within  ,  tba  Urnlt*  of  its  discretion,  it 
would  seem  tbat  the  omission  ot  the  words 
"widower"  or  "surviving  husband,"  and  the 
choice  ct  the  descriptive  word  "widow," 
would  indicate,  as  plainly  as  legislative  in- 
tent can  be  Indicated,  a  purpose  to  give  no 
right  of  action  for  the  death  of  a  wife  and 
mother.  The  words  "child,"  "clilldren,"  'Is- 
sue," etc.,  qualify,  and  must  be  read  la  con- 
nection with  the  word  "man,"  "person,"  "de- 
ceased," etc. 

Our  attention  la  called  to  the  rule  of  Benl. 
Code,  I  144,  which  provldee  that  the  provl- 
slms  of  the  Code  shall  be  liberally  coostrued, 
and  of  section  148,  saying  that  "words  Im- 
porting the  masculine  gender  may  be  extend- 
ed to  females  also."  These  rules  were  re- 
sorted to  by  the  court  In  Thompson  v.  Seat- 
tle, Benton  ft  S.  B«  Co..  71  Waaii.  436,  128 
Pac.  1070,  to  save  to  a  husband  a  right  of  ac- 
tion under  section  19i,  or;  as  it  is  famUlariy 
rtferred  to,  the  '<Snrvival-  Statute."  - 
-After  the  flrat  arganent-of  this  oas^  aom* 
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of  tbe  memben  of  the  court  (the  writer  be- 
ing  one  of  them)  were  of  os>liil<«i  that  there 
was  a  disharmony  in  our  decialwis,  and  that 
the  rales  referred  to  might  be  aiqolled  In  thlg 
case.  We  have  given  the  question  our  most 
serious  couslderatliHi,  and  have  decided  that 
although  the  rules  relied  on  were  rejected 
In  the  JcAuison  Case  and  applied  In  the 
Thompson  Case,  there  Is  no  conflict  They 
were  rightly  rejected  in  the  one  case  and 
rightly  applied  in  the  other. 

Following  the  rule  that  statutes  giving  or 
creating  a  right  of  action  unknown  to  the 
common  law  will  be  strictly  construed  when 
determining  the  persona  or  classes  of  persous 
who  are  entitled  to  their  benefit,  and  keeping 
in  mind  our  argument  upon  the  main  ques- 
tion, we  find  no  warrant  for  holding  that  we 
have  power  to  declare  by  resort  to  the  stat- 
utes relied  on,  that  the  Legislature  used  the 
word  "^Idow,"  a  word  of  distinct  and  well- 
understood  meaning  In  the  law,  inadiisedlf . 
Aa  Is  said  in  the  Johnson  Case: 

"If  it  [the  Iie^Blatare]  had  intended  to  confer 
BO  valuable  a  ri^ht  upon  a  widower  In  his  own 
behalf,  it  would  donbtless  have  so  said  in  ex- 
preas  terms." 

This  moat  be  BO,  for  with  Lord  Oampbdl*8 
Act  before  It  as  a  model,  the  L^slatnre 
might  choose  or  reject  beneficiaries  at  wUL 

Section  188  creates  the  right  of  action  and 
defines  tboae  oitltled  to  its  benefits.  Hie 
words  employed  are  common  and  all-ex- 
presBlTe.  There  Is  no  amtdgnlty  or  latent 
meaning  In  the  act  To  extend  Its  terms  to 
meek  what  we  concelre  to  be  a  leglslatlTe 
omission  deliberately  oontrlved  would  be  to 
mate  rattier  than  to  omstme  a  atatttt& 

Tbere  la  a  Tast  difference  between  tbe  ap- 
lAication  of  the  statutory  mles  reffened  to 
in  such  cases  as  are  deferred  to  in  the 
Thompson  Case  and  In  cases  where  the  stat- 
ute defines  a  rU[ht  that  did  not  oist  at  eom- 
mon  law.  In  tbe  one  case  the  roles  are  In- 
voked in  aid  of  an  admitted  right.  Id  ttie 
other  case  the  rule  wodM  operate  to  create 
a  right  that  has  presnmab^  been  rejected 
by  the  legislative  mind. 

[I]  Section  194  falU  wltbln  that  Class  of 
statutes  to  which  tbe  rules  of  liberal  con- 
struction and  trau^osltlMi  of  terms  apply, 
for  no  right  of  action  Is  created  by  It.  It 
merely  recognizes  a  right  of  action  that  ex- 
isted In  a  living  person  whether  at  common 
law  or  In  Tlrtue  of  some  statute  at  the  time 
of  the  death  of  tbe  party.  The  right  was 
in  the  "person"  at  the  time  of  death.  8u<A 
a  right  is  one  in  kind  with  a  chose  in  ac- 
tion. The  rules  may  be  Invoked  to  preserve 
an  existing  right,  but  not  to  create  one. 
niey  are,  after  all,  no  more  than  familiar 
eziMressions  of  the  first  rule  of  statutory 
construction;  that  is,  that  courts  will  con- 
strue statutes  to  accomplish  the  legislative 
latent.  The  converse  of  the  rule  remains 
unimpaired,  that  Is,  that  unless  the  legLsla- 
tive  intent  la  plain,  It  will  not  be  enlarged 
tv  reaort  to  ttie  role  to  the  «xelnstoB  of  the 


context  This  is  but  anottier  way  of  saylns 
that  the  rule  of  the  statute  does  not  allure 
until  the  meaning  of  the  act  under  consid- 
eration is  gathered  from  the  cwitext  of  the 
law.  To  prepare  a  law  for  admeasuremait 
by  the  sections  144  and  148.  we  must  first 
read  It  In  the  cmtext  giving  words  In  omn- 
mon  use  their  ordinary  meaning,  rejeettng 
forced  constructions,  presundng  always  that 
words  having  a  technical  or  a  popular  mean- 
ing have  been  used  In  the  sense  In  whldi 
they  are  used  by  those  for  whose  benefit  the 
law  was  made,  and  so  declaring,  unless  the 
context  shows  a  dUFerent  Intent 

The  spirit  of  tbe  act  Is  to  protect  against 
the  loss,  by  wrongful  death,  of  a  husband 
or  father.  The  words  "person,"  "his,"  "Is- 
sue," and  "hMrs"  may  be  construed  to  mean 
the  feminine  as  well  as  the  masculine,  but 
when  measured  In  the  context  wltti  the  word 
"male"  in  the  first  snbdlvtaton,  and  the  word 
"widow"  in  the  two  succeeding  subdivisions 
— the  words  having  a  technical  meaning  In 
the  Ught  of  the  whole  statute — the  conclu- 
sion is  ctxnpelled  that  it  cannot  be  held  that 
there  is  a  right  of  ac^n  for  tha  wrongful 
death  of  a  wife  or  mothec  without  a  posi- 
tive repudiation  of  words  of  equal  force, 
and  other  rules  which  are  so  ancient  and  so 
well  established  as  to  have  the  force  of  jfoA- 
tive  statute  law. 

Hie  fallacy  of  connstd's  reasoning  may  be 
further  Illustrated.  Let  us  suppose  that  our 
statute  provided,  as  it  formerly  did,  that  up- 
on the  death  of  a  husband  a  one-third  of 
his  estate  should  be  set  odde  to  the  widow. 
It  would  not  be  contended  seriously  ttiat  any 
conrt  would  find  warrant  in  such  a  statute 
for  an  order  setting  over  to  a  surviving  bus- 
band  a  one-third  of  the  estate  of  a  deceased 
wife.  Now  we  have  a  situation,  and  It  Is 
common  to  all  states,  which  Is  the  same  In 
principle.  Our  statute — as  do  the  statutes 
in  all  tbe  states — provides  for  the  setting 
apart  of  homesteads  and  exemptions  to  the 
widow  or  widow  or  minor  children.  We  have 
searched  in  vain  for  one  case  In  which  the 
right  of  a  widower,  petitioning  in  his  own 
right,  has  ever  even  raised  the  question,  y^ 
it  would  seem,  If  counsel's  theory  be  true, 
that  4t  would  have  occurred  to  some  one  or 
to  some  court  to  hold  that  the  word  "wid- 
ow," as  used  in  creating  and  granting  home- 
stead and  exemption  statutes,  meant.  In  law, 
wldoww  aa  welL  For  surdy  a  widower 
ml^t  have  the  same  interest  in  and  the 
same  moral  right  to  protsctUm  In  the  -en- 
Joymoit  of  a  tuwoMBtead,  and  exempt  prop- 
eriy  as  a  wIdoT. 

Tlie  only  case  approadiing  It  la  that  of 
In  re  Muri4iy*8  Estate.  80  Wash.  9.  70  Paa 
109,  where  it  waa  held  that  a  husband  was 
entitled  to  claim  a  statutory  homestead  after 
the  death  of  hla  wife.  But  the  court  rested 
the  right  not  upon  a  construction  of  the 
word  "widow,"  but  upon  tbe  fact  that  the 
surviving  tmiband  was  the  bead  of  a  famllj 
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with  minor  dlilldren  to  sustalo,  and  tbat  tbe 
snanUest  irarpose  of  the  statute  was  to  save 
It  homratead  for  tbe  use  of  minor  children 
B0  well  as  tbe  widow. 

Counsel  farther  Insist  tbat  the  statote  will 
not  bear  tbe  Interpretation  pot  upon  It  In 
ttas  asreral  cases  dted;  that  by  tbe  terms 
of  the  act  a  right  of  action  for  tbe  death  of 
a  wife  w  mother  Is  givm.  To  sustain  thetr 
theory  th^  submit  for  our  construction  a 
part  of  tbat  pert  ot  tbe  statute  which,  for 
omreidenee,  we  have  numbered  09: 

**When  the  death  of  a  peraon  Is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  represmtatiTes  may  maintain  an  ac- 
tion for  damages  against  the  persm  causing  the 
death." 

The  several  definitions  of  tbe  word  "pei^ 
son"  are  suggested.  Tliat  the  word  "per- 
son" Is  synonymous  with  the  word  "Indlrid- 
oal"  4s  not  to  be  denied,  and  were  the  words 
Quoted  all  of  the  statute,  we  would  have  no 
hesitancy  in  holding  that  Mrs.  Whittlesey 
was  a  "person"  within  tbe  meaning  and  In- 
tent of  tbe  statute;  that  the  word  "his" 
should  be  read  "ber" ;  and  that  these  plaln- 
tlfts  could  maintain  the  action  as  "heirs." 

Our  attention  is  directed  to  "dmilar  stat- 
utes" In  California.  X7tah,  and  Minnesota, 
where  the  right  of  action  for  the  death  of 
a  wife  or  mother  has  been  upheld.  The  dif- 
ficulty In  fQllowlog  counsel  lies  In  the  fact 
tbat  they  are  following  statutes  which  give 
a  right  of  action  for  tbe  death  of  any  per- 
son, whether  male  or  female,  In  favor  of 
all  persons  who  may  be  heirs.  Moreover, 
they  have  selected  only  a  part  of  our  stat- 
ute, rejecting  all  that  may  qualify  or  limit 
the  part  relied  on.  Decisions  from  other 
states  cannot  be  safely  relied  on.  To  follow 
cases  holding  that  a  husband  Is  an  "heir" 
or  "next  of  kin"  to  the  deceased  "person" 
would  not  aid  us  in  any  way,  for  we  find 
not  one  statute  like  or  even  '*very  similar" 
to  our  own.  We  are  bound  to  consider  the 
whole  statute,  its  every  word  and  every 
part.  We  must  follow  the  words  quoted  by 
tbe  words,  'if  tbe  deceased  leave  no  wid- 
ow," etc. 

However  tbe  act  of  1876  might  or  should 
have  been  construed,  the  act  of.  1900  op- 
erates as  a  legislative  construction  of  tbe 
law.  When  tbe  L^lslature  undertook  to 
extend  a  rl^t  of  actl<ni  to  collateral  heirs. 
It  seems  to  have  assumed  tbat  the  right 
granted  by  the  statute  was  In  the  surviving 
wife,  and  not  In  the  surviving  husband,  for 
It  uses  the  words:  "If  there  be  no  widow,  or 
Issue,  then,"  etc.  Where,  as  here,  tbe  Leg- 
lalature  might  have,  by  general  terms,  given 
a  right  of  action  to  the  surviving  spouse, 
but  instead  of  doing  so  selected  firom  two 
pos^bte  <flasses,  that  la,  widows  and  widow- 
ers, one  class,  eo  iiMnlne,  it  would  seem  to 
be  no  less  than  an  assumption  of  superior 
jndgmoit  for  courts  to  hold  tbat  It  did  not 
mean  Jnst  what  it  said.  Tbe  words  'if  the 
deceased  leaves  no  widow  or  issue"  are  not 


words  of  grant.  Their  only  purpose  Is  to 
qnallfy  and  explain  the  words  of  grant  in 
the  next  preceding  sentence. 

A  widow  Is  a  woman  who,  has  lost  her 
huibajid  by  death,  and  who  baa  sot  married 
again.  ▲  widow  Is  au  dletfnet  in  law  and  in 
ctnunon  vnderstandlng  as  an  unmarried  per^ 
emit- a  wife,  a  husband,  a  widower,  a  mas- 
ter, or  a  servant  No  cases  have  been  called 
to  our  attentl<m,  and  we  have  found  none 
where  tbe  word  "wldow^  has  been  held  to 
mean  anything  else  than  a  woman  surviv- 
ing tbe  death  of  her  husband.  Tbe  courts 
have  habitually  refused  to  read  tbe  word 
*^dower"  for  "widow."  Jobnson  t.  Seattle, 
supra ;  West»n  TTnlrai  Telegraph  Oo.  t.  Mo- 
G411,  6T  Fed.  eW,  6aaA.621,21Ii.B. 
A.  818;  Dueber  t.  Northern  Pee.  1^.  Oo. 
<G.  C.)  100  Fed.  424. 

"The  wife  apon  the  death  of  the  husband  be- 
comes the  head  of  the  Camily,  and  the  duty  that 
had  prevloualy  rested  upon  the  husband  to  pro- 
vide a  support  for  her  and  children  falls  up- 
on ber;  but  the  deprivation  to  her  and  them 
by  the  death  of  the  husband  and  father  of  the 
protection  and  support  which  he,  as  the  head  of 
the  family,  had  been  wont  to  provide  them,  and 
her  presumed  inexperience  and  consequent  ina- 
bility to  perform  as  he  had  done  the  duties  of 
whidi  -whue  Uviog  he  bad  relieved  her,  doubtless 

gve  occasion  for  the  special  provision  made  by 
e  statute  for  her  as  widow,  or.  In  case  «f  her 
not  surviving  the  husband,  for  hie  child  or  chil- 
dren, •  •  •  Whether  the  Legislature  acted 
wisdy  In  excluding  the  husband  and  children  of 
the  intestate  wife  from  the  benefits  conferred  by 
subsection  5,  section  1403,  Ey.  Stats.  1903,  is 
a  matter  we  are  not  called  upon  to  determme. 
The  proper  eonstmctiott  of  tbe  statute  is  all  that 
concerns  oi,  and  we  think  its  language  allows 
of  no  other  meaning  than  that  we  have  given 
it."  Tbaxton's  Gnardian  v.  Walters,  Adm'r,  130 
Ky.  286, 118  8.  W.  11& 

The  les^Blatlve  intent  Is  further  evidenced 
by  tbe  fact  that  at  tbe  time  ttie  law  was  re- 
enacted  with  amendments  In  lAOfr,  the  Legis- 
latuxe  had  before  it  the  opinion  at  this  court 
In  tbe  Johnson  Case.  It  was  evidently  con- 
tent with  that  dedslon,  and,  having  passed 
tbe  statute  In  so  ftur  as  it  was  alfected  by 
tbe  decision  of  the  court  In  tbe  J<dmaon 
Case  without  amendment,  we  must  conclude 
tbat  it  was,  at  tbat  time,  aatlafled  with  tbe 
c(Histnictlon  put  vpaa  tb»  act,  and  that  it 
took  tbat  means  of  **glvlng  legtelatlve  sane- 
tlMi  to  our  ruling."  State  t.  Gnstatson,  87 
Wash.  61S,  IBS  Pac.  S8S. 

The  same  situation,  In  wblcib  we  find  om- 
selves,  confronted  tbe  courts  In  New  York. 
Under  a  statute  providing  for  an  action  fOr 
the,  "exclusive  benefit  of  tbe  widow  and  next 
Of  kin,"  it  was  held  that: 

"It  is  the  pecottiary  injuir  resnltlng  to  tibe 
wife  and  next  of  kin  wfaioi  ib  to  be  estimated ; 
but  the  injury  to  the  hnsband,  when  it  is  the 
wife  whose  death  has  been  caused  b;  the  de- 
fendant's act,  Is  not  spoken  of  as  a  ground  of 
damages.  And  the  husband  is  not  embraced 
within  the  description  of  next  of  kin  of  his 
wife.  Hnsband  and  wife,  as  such,  are  not  of 
kin  to  each  other  in  a  legal  sense,  and  the  hus- 
band cannot  take  under  a  settlement  limited 
to  the  next  of  kin  of  his  wife.  •  *  •  mie 
action  is  a  peculiar  one,  depending  entlrdy  up- 
on the  statute,  and  it  seems  to  us  quite  dear 
tbat  a  oompensstlon  for  tin  husband's  loss  ot 
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•errice  cannot  be  enbraced  In  the  damuea." 
IMcUns  T.  New  York  Cent.  B.  B.  Ca,  28  N. 

T.  158. 

A  like  holding  waa  made  In  Qreen  t.  Hud- 
son River  B.  B.  Co.,  S3  Barb.  <N.  X.)  2S.  The 
omission  waa  afterwards  cured  by  atatafee  ao 

that: 

"Tbe  executor  or  admtDlHtrator  of  a  decedent, 
who  has  left  him,  or  her  survivia^,  a  hushand, 
wife,  or  next  of. kin,  may  maiatain  an  action 
to  recover  damages  for  a  wrongful  act,  neg- 
lect, or  default,  by  whidi  the  decedentfs  deaui 
was  caused.  •  •  •"  GMlbert'a  Annotated 
Code.  S  1902. 

It  may  be  noted  In  passiDg  that,  under 
statutes  giving  a  right  of  action  to  heirs  or 
next  of  kla,  or  other  like  expressions,  a  hus- 
band has  sometimes  been  held  to  be  a,Dextof 
kta.  It  is  upon  these  cases  that  counsel 
most  rely.  In  such  cases,  tbe  courts  have 
resorted  to  the  statutes  of  distribution  to 
determine  the  meaning  of  the  words  "next 
of  kin,"  rather  than  to  the  common-lew  defi- 
nition of  the  term.  But  in  none  of  the  stat- 
utes considered  is  the  word  "widow,"  "wlfe^" 
"widower,"  or  'Tiusband"  used. 

A  very  scholarly  brief  has  been  filed  by 
Mr.  S.  A.  Keerian  as  amicus  curue.  With 
one  exception.  It  has  been  sufficiently  an- 
swer^. It  is  urged  that  the  first  subdivision 
of  section  183  is  confined  entirely  to  damages 
recoverable  for  tbe  toss  of  a  husband  and 
father  in  a  duel.  It  Is  granted  that  by  the 
terms  of  that  subdivision,  only  the  widow, 
or  widow  and  .  child  or  children,  can  recover. 
He  reasons  that  the  first  subdivision  should 
not  be  considered  by  the  court  In  constru- 
ing subsequent  sections.  He  follows  the  his- 
tory of  the  several  acts,  and  undertaKes  to 
show  that  subdivision  1  and  subdivisions  2 
and  3  are  separate  enactments;  that  the 
act  of  1876  was,  by  apt  words,  added  as  a 
"new  section"  to  follow  section  8  of  tbe 
Code  of  Procedure  as  It  was  then  numbered 
— section  8  being  the  first  subdivision  of 
oar  present  section  183.  He  diallenges  the 
decisions  of  the  court,  saying: 

"Without  recourse  to  the  duelling  statute  en- 
acted In  1854  tbe  court  could  not  have  limited 
the  term  'heirs'  to  'widow'  and  'children.'  " 

And  he  charges  that  we  should  reject  tht 
first  subdivision,  and  confine  our  Inquiry, 
for  the  purposes  of  construction,  to  the  sec- 
ond and  third  subdivisions  only.   He  says: 

"By  mere  accident  tbe  act  of  1875  (substan- 
tiall/  tbe  second  and  third  parts  of  our  present 
section  183)  was  put  under  the  same  section 
number  hy  the  compiler  of  the  statute  in  1881. 
The  intent  of  the  law  must  be  traced  to  the  acta 
of  the  Legislature,  and  not  to  the  arrangement 
of  the  law  by  a  compiler." 

The  error  In  this  reasoning  lies  In  the  t&ct 
that  whatever  may  have  been  the  history  of 
the  prior  enactments,  section  183,  as  it  ap- 
peared In  Hill's  Code,  1 138,  In  tbe  Code  of 


1881,  I  8,  and  bi  Bern.  A  BaL  Code,  |  188— 
that  la  to  say,  inior  to  tbe  amendment  of 
1909 — was  an  Independent  enactment.  It 
was  passed  by  tbe  Legislature  of  1881.  Tb» 
Code  of  Procedure,  rerlaed  and  rearranged, 
was  Introduced  as  Council -BUI  Na  66; 
passed  the  council  and  the  honse,  and  was 
approved  by  the  Governor.  Tbe  Penal  Oode 
and  Probate  Practice  Act  wwe  adopted  In 
the  same  way. 

"It  was,  therefore;  a  valid  law,  even  If  the 
person  who  prepared  the  bill  was  not  authoriz- 
ed to  prepare  It  •  •  *  That  the  act  of  1881 
under  consideration  is  a  new  and  independent 
act  complete  .within  itself  is  evidenc^  by  the 
section  next  to  the  last  as  follows:  'aic.  1205. 
No  statute,  law  or  rule  is  continued  in  force  be- 
cause it  is  consistent  with  the  provisions  of  this 
Code  <«i  the  same  subject;  but  in  ail  cases  pro- 
vided for  by  this  Code  all  statutes,  laws,  an^ 
rules  beeetofore  in  force  in  this  territory,  wheth- 
er consistent  or  not,  with  tbe  provisions  of  this 
Code,  unless  expremly  contimud  in  force  by  i 
are  repealed  and  abrontad.'  Code  of  ISSl, 
1295."  In  re  DonnflUan,  ^  Wash.  460, 
Pac.  1085. 

It  is  nnfortunate  that  the  Session  Laws 
of  1881  make  no  mention  of  the  three  acts 
by  which  the  Code  of  CHvIl  Procedure,  the 
Probate  Practice  Act,  and  the  Penal  Code 
were  adopted.  The  Legislature  provided  at 
that  session  for  the  publication  and  distribu- 
tion of  the  new  Code.  It  must  have  be- 
lieved that  the  publication  of  the  laws  In 
the  form  of  a  Code  as  soon  after  the  adjourn- 
ment of  the  Legislature  as  It  might  be  con- 
veniently done  would  be  a  sufficient  publi- 
cation without  duplicating  that  work  In  the 
Session  Laws.  Both  the  courts  and  lawyers 
have  been  misled,  when  searching  for  the 
history  of  our  lam,  by  tbe  Sessltm  Laws  <d 
1881;  but  resort  to  tbe  Journals  of  the 
Le^^^ture  and  to  tbe  enrolled  bills  on  file 
in  the  office  of  tbe  secretary  of  state  leaves 
no  donbt  that  sectton  183  was  adopted  by  the 
Legislature  as  a  new  enactment.  But  If 
these  things  were  not  true,  It  would  not  fol- 
low that  tbe  first  Bubdivislon  of  section  ISA 
is  a  separate  law.  Section  188  as  It  Is  now 
written,  was  re-enacted,  including  tbe  first 
subdivision,  by  tbe  act  of  1909.  Laws  1909, 
p.  425. 

We  feel  that  It  is  not  out  of  place  to  sng- 
geet  to  the  legislative  body  that  section  1^ 
should  be  rewritten  so  that  it  will  be  more 
In  harmony  with  the  statutes  of  almost  every 
other  state  in  the  Union,  and  be  available 
to  all  of  those  who  ought.  In  justice,  to  come 
within  its  beneflicent  purposes. 

Beversed  and  remanded,  with  directions  to 
dismiss. 

ELLIS.  0.  J.,  and  PABKBB,  MOTTNT, 
PULLBBTON,  MAIN,  WEBSTBB,  HOL- 
COMB.  and  MOBBIS.  JJ.,  concur. 
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NORTH  PACIFIC  S.  8. 00.  ▼.  INDt7STRIAL 
ACC..  COSIMISSION  OF  CAUFORNtA 

et  aL    (S.  F.  7S9S.) 

(SnpreUM  Court      Galiforoia.    Feb.  8.  1917. 
Rebearbv  Dented  March  IMTO 

1.  COTTETS  «=»4S9<1)  —  JUBISDICnON  —  ABI- 

nwe  Ao<nDiiTT»— ADunun;TT. 
By  Ootut  U.  S.  flCirt.  8,  ft  2,  per.  1,  the 
Jndltdkl  power  o£  the  XTnlted  States  extends  to 
■11  cases  of  admiraltr  and  maritime  ^risdle- 
tjon,  and  sncfa  jnrlsdictioii  i>  exclnsive  in  fed- 
eral courta. 

riVI.  N6te.~For  other  eaae^  aee  Courts,  Cant. 

SL  ADHULTT  <^1— JTTBI8DICTIDK~B^LAB0»- 
KENT  OB  ABRIDOVENT. 

Since .  jurisdiction  of  federal  courts  in  ad- 
miralty rests  on  the  Oonstitntitai,  it  cannot  be 
enlarged  or  abridged  by  Oongrees.  nor  by  the 
states. 

[Ed.  Notei— For  other  eases,  see  Admiralty, 
Cent.  Dig,  SI  1-17.] 

3.  Adhibai/tt  «=9l  —  "JuBisDicnon**  —  Bff- 

UBOEUEnT  OB  ABBIDOlflNT. 

"Jurisdiction,"  as  uaed  in  cases  holding  that 
federal  admiralty  Jurisdiction  cannot  be  en- 
larged or  abridged,  means  only  genial  Jaris- 
dietion  over  cases  of  admiralty  cognizance,  and 
does  not  predude  creation  of  new  rigfats  and 
remedies  in  maritime  matten  by  the  states,  en- 
forceaNe  in  state  oourts  ar  bj  Ctmgress. 

[Ed.  Note.— Fw  ether  casea^  see  Admiralty, 
Cent  Dig.  H  1-17. 

For  other  definitions^  see  Words  and  PhraM^ 
FIrat  and  Second  Serum  Jurisdiction.3 

4.  ADIUBALTT  ,«=»1  —  ^UBISDIOnOR  —  En- 
LABGEUENT  (A  ABBIDQUE:VT. 

In  view  of  Judiciary  Act  Sept.  24,  1780,  c. 
2(K  1  Stat  73,  granting  admiralty  larisdiction 
to  tlM  federal  District  OMrt  and  saving  to  anit- 
ors  oommon-Iaw  remedlea  where  common  law 
was  competent  to  give  a  remedy,  while  the  stnte 
Legislatorea  cannot  in  terms  enlarge  the  Juris- 
dtetion  of  admiralty,  they  may  pats  laws  ereat- 
ing  new  rights  over  matters  within  the  Juris- 
diction of  admiralty,  and  may  enforce  those 
rights  In  the  state  courts,  upon  the  theory  that 
Congress  has  been  remiss  in  its  failure  to  pass 
similar  enaetmcnts  covering  the  same  mb}ect> 
matter.  . 

[Ed.  Note.— For  other  cnsea.  aee  Admir^ty, 
Ctat  Dig.  H  1-17.1 

5.  Admibaltt  ^=»2— JnBiBDicTioM— Oommoit- 
Law  Reugdies. 

Assuming  that  Workmen's  Compenslitlet) 
Act  (St.  1913,  p.  279)  comes  within  the  Scope  of 
a  remedy  afforded  by  the  common  law,  it  is 
entitled  to  efficacy  by  all  tribunals,  and  Ad- 
miralty must  resE^t  it  if  it  is  within  the 
saving  elanae  of  the  Judiciary  Act,  even  though 
it  creates  a  new  riidit  and  a  new  remedy  there- 
far. 

LBd.  Note.— For  other  cases,  see  Admiralty, 
Gent  Dig.  SI  18-28.] 

6.  ADMIKALTT  «c»2  —  JUBXSDXCIZOS  —  "COK- 

hok-Law  Reuedt," 
Since  "common-law  remedy,"  as  employed 
in  Judiciary  Act,  means  any  remedy  with  or 
without  action  or  Jury  which  ia  a  substitute 
tor  a  suit  at  law,  whereby  a  liability  ia  impos- 
ed after  due  process  of  law.  the  Workmen's 
Compensation  Act  is  within  its  saving  clause, 
although  the  common  law  knew  no  right  of  ac- 
tioc  for  a  death  without  tort;  the  language  of 
tbe  judiciary  act  not  being  limited  to  remedies 
at  common  law  then  eittting,  bnt  including 


rights  and  remediesi  eubsequently  created  by 
Btatnta 

[Ed.  Note.— For  otiier  eaaea,  see  Admiralty, 
Cent  Dig.  SS  lft-2& 

For  otiter  definitions,  see  Words  and  Phrases* 
Second  Series,  CoQunon-I<aw  Remedy.] 

7.  ADKiRAwrr  «s>2  —  JinoDXcmoH  —  **COM- 
KOR-IjAW  Rkhbdt." 

Touching  torto  committed  on  the  high  seaa, 
a  state  may  create  on  behalf  of  tihe  injured  per- 
son, his  heirs  or  representetives,  new  ri^ts  and 
new  remedies,  and  provide  for  tbe  maintenance 
of  those  rights  and  the  enforcement  of  those 
remedies  in  her  own  courts,  without  the  slight- 
est regard  to  admiralty,  under  the  construction 
which  has  been  put  upon  the  saTli^  dause  of 
the  Judiciary  Act 

[Ed.  Note.— For  other  eases,  see  Admiralty, 
Cent  Dig.  S|  lS-28.] 

8.  CoiniBBOB  •s»80  —  PowEBS  or  StA»  — 

WOBKMBN'S  COHFEHBATIOff  AOTB. 
Workmen's  Compensation  Act  giving  sea- 
men a  right  to  compensation,  la  not  an  unwar- 
ranted interference  with  foreign  commerce. 

9.  Mabtbb  Am  SnvAirr  «a»8M— Wobkvkt'b 

COHFBNBATION— SeAIGCN. 
Workmen'a  CompeuBation  Act  as  applied 
to  seamen,  limiting  the  rigiit  to  compensation 
to  proceedings  under  the  woviaioni  tn  the  act 
itself,  imports  no '  more  than  that  if  a  sea- 
man IS  injured  and  seeks  recovery  in  peraonam, 
he  can  proceed  only  under  tbe  act  before  the 
Accident  Commlassion. 

10.  Mastbb  and  Servant  «s>847  —  Oouxtb 
— "ComroH-LAW  Rbhedt." 

Rot.  St.  SS  4288,  4289  (D.  S.  Oomp.  St 
lOia,  SS  8021.  8027),  limiting  liability  of  ves- 
sel owner  for  damages  occurring  without  his 
privity  to  the  amount  of  his  interest  in  the 
vessel  and  her  freight  create  no  irrec<Hicilable 
conflict  with  Workmen's  Compensation  Act 
since,  giving  them  full  force,  it  would  result  only 
that  the  Accident  C(Hnmissi<m  would  be  in  duty 
bound  to  limit  ita  award  to  the  amount  o<  tbe 
federal  limitation. 

In  Bank.  Application  by  George  Rose  for 
workmei^a  compensation,  opposed  by  tbe 
North  Padflc  Steamship  Company,  employer. 
On  writ  of  review  on  petition  of  the  em- 
ployer to  review  an  award  by  the  Industrial 
Commls^on.  Writ  dlsctiarged,  and  award 
affirmed. 

B.  W.  Olensor,  Courtney  L.  Moore,  and 
Chas.  H.  Sooy,  aU  of  San  B^ranclsco,  for  pe- 
titioner. F.  R.  Wall,  of  San  Francisco,  for 
applicant  George  Rose.  Cbilstopber  H. 
Bradley*  of  San  Francisco^  for  respondents. 

HBJNSEtAW,  J.  Tte  respondent  the  In- 
dustrial Accident  CommissloD  of  the  state 
of  OftlUbmia  asaamed  jQrtsMctlon  and  made 
its  award  In  the  case  of  a  seaman  In  the  em- 
ploy  of  tbe  petitlmer,  wbo  was  injured  wliUa 
his  Teasel,  owned  br  ddsens  of  this  state, 
was  upon  tbe  high  seas.  Application  for  a 
writ  of  review  was  granted  by  this  court 
TtdB  ai^Ucatlon  was  based  npon  tbe  conten- 
tions that  tbe  United  States  District  Courts, 
under  tbelr  admiralty  and  marltlnie  juriadlo- 
tlcn,  were  alone  empowered  to  deal  wltb  the 
question,  and  that  tbe  Industrial  Compensa- 
tion Act  of  GalUomla  (St  1918,  p.  278}.  in 
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SO  tar  as  tt  was  sought  to  apply  it  to  sea- 
men, was  an  vncoustltutlonal  usurpation  of 
that  jarlsdlctlon.  This  statement  of  the 
controversy  demonstrates  that  the  question 
Is  one  peculiarly  of  federal  cognisance,  and 
that  the  final  arbiter  In  reaolvlug  and  an- 
swering It  is  the  Supreme  Court  of  the  Unit- 
ed States.  For  this  reason,  and  being  ad- 
vised that  the  Identical  questlcm  was  sub 
Judice  in  that  tribunal,  the  decision  of  this 
case  was  postponed  to  await  and  to  follow 
the  decision  of  that  court.  Its  decision, 
however,  has  been  so  long  delayed  that  we 
have  deemed  It  Inexpedient  longer  to  post- 
pone our  own  dedsion,  though  it  is  with  re- 
luctance that  we  take  up  the  consideration 
thus  in  advance  of  its  flnal  disposition  by 
the  one  court  whose  Inteipretatlon  will  be 
all-controlling.  So  to  the  end  that.  If  we  do 
err,  the  flaws  in  our  reasoning  may  readily 
be  detected,  we  have  thought  it  best  to  en- 
dure the  Just  accusation  of  prolixity  In  here 
setting  forth  our  views  at  some  length. 

[10  The  CoDsUtution  of  the  United  States 
(article  8,  }  2,  par.  1)  declares  that  the  Ju- 
dicial power  of  the  United  States  shall  ex- 
tend "to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  controversy  which  had 
arisen  in  England  In  the  not  nnsuccessfnl 
efforts  ot  the  common-law  courts  to  throttle 
the  conrts  of  admiralty  was  CamlUar  to  the 
framers  of  that  Gonstltatlon.  Equally  fa- 
miliar to  the  Jurist  Is  the  construction  pat 
by  the  eonrts  of  Uie  United  States  upon  this 
language.  Thus  in  the  leacUng  caae  of  De 
trorio  T.  Bolt  et  aL,  7  Fed.  Oaa.  417,  Fed. 
Cas.  No.  3,776,  Judge  Story,  going  over  the 
whole  question  of  admiralty  Jurisdiction, 
conclndes  his  review  by  declaring  that  he 
waa  "without  the  slightest  hesitation  ready 
to  pronounce  that  the  ddee^tioa  of  cogni- 
sance of  'all  (AyII  caaes  of  admiralty  and 
maritime  Jurisdiction'  to  the  courts  of  fbe 
United  States  comprehends  all  maritime  c<hi- 
tracts,  torts,  and  injuries."  As  admiralty 
and  maritime  Jurisdiction  then  has  to  do 
with  all  things  touching  mariners  and  their 
ships  wbtle  seafaring,  there  can  be  no  hesi- 
tation in  saying  that  the  Injury  of  this  sea- 
man upon  the  high  seas  presents  a  case  with- 
in the  cognizance  of  admiralty.  Insurance 
Go.  T.  Ehmham,  11  WaU.  1,  20  L.  E)d.  90; 
Benedict,  Admiralty,  S  182  et  seq.  Whether 
or  not  admiralty  would  or  could  decree  an 
award  for  this  injury,  not  founded  upon  tort, 
presents  an  entirely  different  question. 

Moreover,  It  is  so  well  settled  as  scarce- 
ly to  need  the  citation  of  authority  that  this 
jurisdiction  is  exclusive  in  the  f^eral  courts. 
The  Hine  v.  Trevor,  4  Wall,  666,  18  L.  Hd. 
451;  The  Eagle,  75  U.  8.  (8  Wall.)  16,  19 
L.  !».  865 ;  Rev.  St.  U.  S.  {  663,  subd.  & 

[2]  The  next  fact  to  be  noted  is  that  the 
Jurisdiction  of  the  federal  courts  In  admiral- 
ty rests  upon  the  Constitution,  and  that 
such  Jurisdiction  Is  not  dependent  upon  and 
cannot  be  enlarged  or  abridged  by  Coogrew. 
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Watts  V.  Camors,  115  U.  S.  853.  6  Sup.  Ct 
91,  29  L.  m.  406;  The  3.  E.  Bumbell,  148 
V.  a.  1,  13  Sup.  Ct  498,  37  L.  Ed.  345;  The 
Blackheath,  195  U.  S.  361,  25  Sup.  Ct  46,  49 
L.  Ed.  236;  The  Lottawanna,  21  Wkll.  568, 
22  Ll  Ed.  664;  The  Chusan,  Fed.  Cas.  No. 
2  J17 ;  2  Story,  455.  Nor  yet  has  any  state 
of  the  United  States  the  power  to  enlarge 
or  diminish  the  admiralty  Jurisdiction  of 
the  federal  courts.  The  Bumbell,  snpra; 
Steamboat  Orleans  v.  Phoebus,  11  Pet  175,  9 
L.  Ed.  677;  The  Lottawanna.  supra;  Butler 
V.  Boston  &  Savannah  S.  Co.,  130  U.  S.  627, 
9  Sup.  Ct.  612,  82  L.  Ed.  1017 ;  Workman  v. 
Mayor  of  N.  T.,  etc.,  179  U.  S.  652.  29  Sup. 
Ct.  212,  45  L.  Ed.  314;  The  Chnsan,  supra; 
The  Manhasset  (D.  C.)  18  Fed.  918;  Cornell 
Steamboat  Ca  v.  Fallon,  179  Fed.  293,  102 
C.  C.  A.  345. 

[S]  It  becomes  necessary  here  to  consider 
briefly  what  is  meant  by  the  word  "Juris- 
diction" as  employed  in  all  these  cases,  hold- 
ing that  neither  Congress  nor  the  L^isla- 
ture  of  any  state  has  the  power  to  enlarge 
or  abridge  the  admiralty  Jnflsdleti<ni  of  the 
federal  courts.  It  seems  maniCnd:  tnm  Qie 
adjudicatlona  that  "Jnrisdiction,'*  as  the 
word  Ifl  thus  onplf^ed,  means  that  general 
jurisdiction  over  all  cases  of  admiralty  and 
maritime  cognisance,  and  that  flie  dectalons 
are  to  be  understood  as  declaring  only  that 
neither  Congress  nor  the  Legislatures  of  the 
states  can  strip  the  courts  of  admiralty  of 
any  part  of  the  Jurisdiction  wMdi  was  thelra 
under  the  snbetantive  law  of  admiralty  at 
the  time  the  Constitution  was  adopted. 
BgnaHy  manifest  is  it  that  the  dedslmis  do 
not  mean  that  the  national  Congress  may  not 
create  new  rights  and  new  remedies  within 
the  scope  of  tills  general  jurisdicticm,  and 
equaUy  true  is  It  that  the  state  Leglslatnreii 
may  in  some  instances,  at  least,  create  rights 
and  remedies  having  dearly  to  do  with  mari- 
time affairs,  which  rights  and  remedies  may 
be  enforced  in  the  state's  tribunals,  without 
regard  either  to  their  acceptance  in  admiral- 
ty or  to  the  fact  that  they  seemingly  trench 
upon  the  admiralty  Jurisdiction  reserved  to 
the  federal  courts. 

[41  All  of  this  arises  under  the  language 
of  the  Judiciary  Act  of  Congress  of  1789 
(Act  Sept.  24,  1789,  c.  20,  1  Stat  73),  by 
which  act  the  granting  of  admiralty  Juris- 
diction to  the  district  court  was  accompanied 
by  a  "saving  to  suitors  in  all  cases  the  right 
of  a  common-law  remedy  where  the  common 
law  is  competent  to  give  it"  But  as  the 
states  have  thus  surrendered  all  of  their  ad- 
miralty jurisdiction,  as  the  exclusive  Juris- 
dictitm  of  all  of  these  questions  and  cases  is 
still  In  the  federal  courts  (The  HIne  v.  Tre- 
vor, supra;  Town  of  Pelham  v.  The  B.  F. 
Woolsey  [D.  C]  8  Fed.  457),  and  as  only  such 
remedies  as  are  or  may  be  afforded  by  the 
common  law  are  made  available  to  suitors,  it 
wonld  appear  that  a  state  could  nether  cre- 
ate a  new  rl^t  In  admlrally  nor  enfme  w 
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remedy  whldi  It  maj  hare  xtrorlded  for  that 
right,  until  rec(«iittloii  In  admiraltjr  ftnd  by 
admbalty  at  tha  ezifltence  of  that  right;  or, 
So  othnr  words,  ontfl  Its  adoptton  by  adml- 
ralty  aa  a  part  of  Its  anbstantlve  law.  Bat. 
to  the  contrary,  it  aeema  that  aucfa  reason- 
ing is  wholly  fallactoas.  Thus,  where  tiie 
state  statute  gave  a  right  of  action  for  re- 
corery  for  damages  for  the  death  of  a  sailor 
occasioned  by  tort  while  w  the  high  seas, 
ft  is  held  that  a  recovery  may  be  had  nnder 
tills  statute  both  In  the  state  conrts  and  In 
the  federal  courts,  'and  this  notwlthatandUig 
the  foct  that  sndi  a  case  Is  one  of  "admiral- 
ty and  maritime  Jurisdicdon,"  and  that  ad- 
miralty, in  thla  respect  running  current  with 
the  common  law,  gave  no  right  of  action  for 
snch  a  death.  Steamboat  Co.  t.  Cbace,  16 
WoU.  S22,  21  li.  m.  369:  Sherlock  T.  Ailing. 
93  n.  S.  99.  23  L.  Ed.  819;  Fisher  t.  Boa- 
teile  Trans,  ft  Towing  Co.  (D.  C.)  VSZ  Fed. 
99*;  International  Nav.  Co.  t.  Lindstrom, 
023  Fed.  47S,  60  C.  0.  A.  649;  The  Harris- 
burg,  119  U.  S.  218.  7  Bap.  Ct  140,  SO  L.  Bd. 
S58;  The  Hamilton,  207  U.  8.  398.  28  Sap. 
Ct  133,  62  L.  Gd.  264;  Aurora  Shipping  Co. 
T.  Boyoe.  191  Fed.  966,  112  O.  C.  A.  872. 

In  International  Nar.  Co.  t.  Lindstrom, 
snpra.  It  is  said  by  the  C&rcnit  Court  of  Ap- 
peals of  the  Second  Distrlct: 

"T^e  territorial  aoverelgnty  of  a  state  ex- 
taids  to  a  Teasel  of  the  state  when  It  is  upon 
tbe  high  seas,  the  vessel  being  deemed  a  part 
of  the  territory  of  the  state  to  whlcli  it  be- 
longs ;  and  It  follows  that  a  state  statute  which 
creates  a  liability  or  authorizes  a  recovery  for 
the  conaequencea  of  a  tortiena  act  operatea  aa 
effidently  upon  a  Teaad  of  tbe  state  when  the 
Tesael  Is  beyond  Ita  boundaries  aa  It  doea  when 
It  ia  physically  within  the  stata" 

The  reasoning  of  tbe  Glrcnit  Court  of  Ap- 
peals was  that  as  a  matter  of  comity  tbe 
court  In  admiralty  woald  take  o^niaance  of 
and  give  effect  to  a  right  created  a  state. 
And  this  extremely  elastic  power  of  the 
eonrts  of  admiralty  so  to  do  ia  further  em- 
phasized in  The  Hamilton,  207  U.  S.  308,  28 
Sup.  Ct  183,  B2  L.  Bd.  2M.  There  a  Deta- 
ware  statute  made  provision  for  recorocy  by 
the  hetra  or  representatives  for  death  result- 
ing on  tbe  high  seas  arising  from  tort  Tbe 
pronouncement  of  the  Supreme  Court  of  the 
TTnlted  States,  speakii^  through  Mr.  Justice 
Holmes,  is  tbat  until  Congress  acts  on  the 
subject  a  state  may  legislate  in  regard  to  the 
duties  and  liabilities  of  Its  dtlzens  and  cor- 
porations while  on  the  high  seas.  Tbe  rea- 
soning is  that: 

Tbe  saving  daose  of  the  Jndldary  act  **  'aav- 
Ing  to  aaitors  in  all  cases  the  right  of  a  com- 
mon-law remedy,  where  the  common  law  la 
competent  to  glre  it,*  leaves  open  the  common- 
law  jurisdiction  ui  the  atate  courta  over  torts 
committed  at  sea."  "And,"  so  procecda  tbe 
opiai(Hi.  "as  the  atate  courts  in  tbelr  dedaiona 
would  follow  their  own  noti(HiB  about  the  law 
and  might  change  them  from  time  to  time,  It 
woald  be  strange  if  tbe  state  might  not  make 
ebaons  tgr  its  other  nwntbplecsk  tlie  Legisla- 
tare,* 


While  touching  tiie  Inherent  power  ot  the 
admiralty  courts  to  enlarge  the  scope  of  their 
activities  by  adopttng  and  applying  new 
rlidits  and  new  remedies  created  by  state 
courts,  It  is  said: 

"Bnng  vaUd,  It  [the  state  law]  created  aa 
obUgatio.  a  personal  liability  of  the  owner  of 
th«  Hamilton  to  the  claimauta.  Slater  v. 
Mexican  National  R.  K.  Co.,  194  U.  S.  120  [24 
Sup.  Ct  581,  48  L.  Bd.  900].  This,  of  courae, 
Uie  admiralty  would  not  diaregard.  but  would 
reapect  the  right  when  broucbt  before  it  in  any 
legitimate  way.  •  *  •  Th©  llahlllty  would 
be  recognized  In  all.  Not  woold  there  be  pro- 
duced any  lamwtable  lack  of  oaifommy. 
Oourta  constantly  enforce  ri^ta  arinng  from 
and  depending  upon  odier  laws  than  those  gov- 
erning the  local  transactions  of  the  jnrisdietlon 
in  wSch  they  alt" 

If  we  are  saccessfol  In  following  this  rea- 
soning. It  means  that,  while  the  state  Legis- 
lature cannot  in  terms  enlarge  the  jurisdic- 
tion of  admiralty,  they  may  pass  laws  cre- 
ating new  rights  over  matters  within  the  ju- 
risdiction of  admiralty,  and  may  enforce 
those  rights  in  tbe  state  courts,  npon  the  the- 
ory that  Congress  has  been  remiss  in  its  fail- 
ure to  pass  similar  enactments  covering  tbe 
same  snhject-matter.  And.  furthermore, 
since  these  state  statutes  are  thus  valid,  it  is 
within  the  i>ower.  and  seemingly  it  Is  the  du- 
ty, of  admiralty  to  enlarge  its  own  jurisdic- 
tion by  acquiescing  In  and  taking  cognizance 
of  the  rights  and  remedies  thus  created  by 
tbe  state  Legislatures.  At  the  foundation  of 
this  reasoning  there  would  appear  to  lie  the 
premise  that,  if  a  state  legislates  in  advance 
of  Congress,  it  Is  to  be  concluded  that  Con- 
gress, through  Inadvertence  or  negligence,  baa 
failed  to  pass  like  legislation,  and  therefore 
what  might  otherwise  appear  to  be  the  rea- 
sonable assumption,  viz.  that  Congress,  after 
consideration,  bad  declined  or  refused  to  leg- 
islate under  the  conviction  that  existing  laws 
were  adequate,  Is,  of  courae,  denied  a  consid- 
eration. And  finally,  It  Is  to  be  noted  that 
the  earlier  utterances  of  the  Supreme  Court 
declaring  that  one  of  the  potent  reasons  why 
exclusive  jurisdiction  and  control  of  all  these 
questions  was  vested  in  admiralty  was  to 
preserve  symmetry  and  uniformity  In  its  ju- 
risprudence, as  pointed  out  in  the  Gbusan 
Case,  supra,  and  with  great  vigor  and  clear- 
ness by  Mr.  Justice  White  in  Workman  v. 
Mayor  of  New  York,  etc.,  supra,  where  he 
said: 

"The  practical  destruction  of  a  uniform  mari- 
time law  which  must  arise  from  this  premise 
is  made  manifest  when  it  ia  conaidered  that, 
if  it  be  true  that  the  principlea  of  the  geoeral 
maritime  law  giving  relief  for  every  diaracter 
of  maritime  tort  where  the  wrongdoer  la  sub- 
ject to  the  jurisdiction  of  admiralty  coorts  can 
be  overthrown  by  conflicting  dedaimia  of  atate 
courts,  it  would  follow  that  there  would  be  no 
general  maritime  law  for  the  redress  of  wronn, 
as  such  law  would  be  neceaaarily  one  thing  in 
one  state  and  one  in  another;  one  thing  in 
one  port  of  tbe  United  Statu  and  a  dUferent 
thing  in  aMne  other  port  As  the  power  to 
change  atate  laws  or  state  decisiona  rests  with 
the  atate  autfaorities  liy  which  such  laws  are 
enacted  or  decisions  rendered,  It  would  come 
to  pass  tkkt  tike  maritime  law  afhvdlng  rdlef 
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for  wroun  done,  Insteid  of  beinf  ieiUTal  and 
ever  aMduiE,  would  be  purely  local— would  be 
one  thing  to-day  and  another  thinr  to-morrow, 
niat  the  ccnfoilon  to  reault  would  amount  to 
the  abrogation  of  a  uniform  maritime  law  ia 
at  once  patent." 

It  l8  to  be  noted,  we  repeat,  that  tblB  a^m- 
metry  and  lack  of  uniformity  we  are  now 
toild  would  not  be  "lamentable." 

[I]  With  this  law  and  reasonins  before  QS, 
we  may  make  our  more  or  less  8ucces!4ful  en- 
deavor to  strike  at  tbe  heart  of  tbe  matter 
before  ns.  Our  Workmen's  Compensation 
Act  la  an  economic  and  sodoloslcal  dev^op- 
mjBnt  in  legislation.  It  creates  a  right  of 
compeneation  to  the  workman  without  re- 
gard to  the  question  whether  his  Injury  was 
occasioned  by  tort  This  law  we  have  de- 
clared to  be  valid.  Western  Indemnity  Co. 
v.  PUlsbory,  170  Cal.  688,  151  Pac.  398.  Con- 
gress has  been  remiss  In  its  failure  to  enter 
and  cover  this  field  of  legislation.  Assuming 
for  the  moment  that  the  remedy  of  our  state 
law  comes  within  the  scope  and  purview  of  a 
"remedy  afforded  by  the  common  law,"  there 
is  created  and  imposed  a  new  obllgatlo — a 
personal  liability  upon  the  part  of  the  owner 
of  the  vessel.  Admiralty  will  resi)ect  this 
right  when  brought  before  It.  But,  whether 
It  does  or  not,  it  Is  entitled  to  efQcacy  as  well 
as  respect  by  all  state  tribunals,  and  admiral- 
ty Itself  is  under  the  compulsion  to  respect  it 
If  the  state  statute,  even  though  it  creates  a 
new  right  and  a  new  remedy  therefor,  Is 
within  the  saving  clause  of  the  Judiciary  Act, 
and  to  that  question  we  now  come. 

[I]  Of  course,  at  the  time  ot  the  adoption 
of  our  Constlttttlon  and  ot  Uie  passage  of  the 
Judiciary  Act  .the  conmKu  law  knew  so  right 
of  action  for  a  death,  even  when  It  was  occa- 
sioned by  tort,  and,  of  course,  it  knew  of  no 
actUm.for  injury  OT.death  not  occasioned  by 
tort  and  had  no  remedy  ftir  either.  Neither 
41d  admiralty.  Fnthermore,  except  in  the 
broadest  soise,  acts  of  Parliament  form  no 
part  of  tte  common  law.  and  vezy  i^equently 
are  in  derogation  of  it  Kevertbel^  the  lan- 
guage of  the  Judiciary  Act  is  not  limited  to 
the  remedies  at  common  law  then  existing, 
and  did  and  does  include  rights  and  remedies 
whldi  nUi^t  snbseqaently  be  created  by  stat- 
ute. In  Kiiwp.  Stout  &  Co.  V.  McCaffrey.  177 
U.  S.  638,  20  Sup.  Ct  824,  44  L.  Ed.  921,  thU 
matter  la  omsidered  at  scnne  Idgth.  Ihere 
a  btU  in  equity  had  been  brought  in  a  state 
court  to  foreclose  a  oommon-law  lien  upon  a 
raft  This  bill  In  equity  was  held  not  to  be 
an  Invasion  of  the  exclndve  admiralty  Jurls- 
dlctlxm  of  the  District  Courto,  but  to  be  a 
proceeding  to  enforce  a  common-law  remedy 
within  the  saving  clause,  and  It  is  said: 

"The  real  Qnestl<a  is  whether  the  proceeding 
taken  is  within  the  exception  'of  saving  to 
suitors  in  all  cases  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to 
give  it,'  It  was  certainly  not  a  common-law 
action,  but  a  suit  in  equity.  But  it  will  be 
noticed  that  the  reaervation  ia  not  of  an  ac- 
tioQ  at  common  law,  but  o(  a  common-Uw  rem> 
edy;  and  a  remedy  does  not  necesaari^  imply 


an  actitHi.  A  remedy  li  defined  fay  Boovier  as 
'the  means  employed  to  enforce  a  rlght^  or 
redress  an  injury-'  While,  as  stated  by  him. 
remedies  for  nonfulGUment  of  contracts  are 
generally  by  action,  they  are  by  no  means  uni- 
versally BO.  Thus  a  landlord  has  at  common 
law  a  remedy  by  distress  for  his  rent— a  ri^ 
also  ^ven  to  him  for  the  purpose  of  ezactuig 
compensation  for  damages  resultiDg  from  tbe 
trespass  of  cattle.  A  bailee  of  property  has 
a  remedy  for  work  d<Hie  upon  such  pn^rty, 
or  for  expenses  incurred  in  keeping  it,  1^ 
tention  of  possession.  An  innkeeper  has  a 
similar  remedy  upon  the  goods  of  his  guests 
to  the  ainount  of  his  choTRca  for  their  enter- 
tainment; and  a  carrier  has  a  like  U«n  npon 
the  thing  carried.  There  is  alao  a  commonJaw 
remedy  for  nuisances  by  abatement;  a  ri^t 
upon  the  part  of  the  pers<Hi  assaulted  to  resist 
the  assailant,  even  to  bis  death:  a  right  of  re- 
caption of  goods  stolen  or  unlawfully  taken; 
and  a  public  right  against  disturbers  of  the 
peace  by  compelung  them  to  give  sureties  tor 
their  rood  b^avior.  All  these  remedies  are  in- 
dependent of  an  action. 

"Some  of  the  cases  already  cited  recogulEc 
the  distinction  between  a  common-law  action 
and  a  common-law  remedy.  Thus  la  Tbe 
Moses  Taylor,  4  WaU.  411,  4S1. 18  L.  Bd.  31)7. 
it  is  said  of  the  saving  dause  of  the  Jodidaiy 
Act:  'It  is  not  a  remedy  in  the  common-law 
courts  which  is  saved,  but  a  common-law  rem- 
edy.' To  same  effect  is  Moran  v.  Starges,  154 
U.  S.  256.  276  [U  Sop.  Ct  10U».  3S  U  Bd. 
981).'* 

Without  further  quotation,  referwice  may 
be  made  to  Col.  Mid.  By.  Co.  v.  Jones  (O.  O 
29  Fed.  193,  which  case  Is  quoted  with  ap- 
proval by  tbe  United  States  Supreme  Court 
m  Seari  V.  School  Dist.  No.  2,  124  V.  S.  at 
page  200.  8  Sup.  Ct.  460,  31  L.  Ed.  415.  The 
substance  of  these  decisions  seems  to  be  that 
a  common-law  remedy  as  anployed  fn  the 
Judiciary  Act  means  any  remedy,  with  or 
without  action  or  Jury,  which  Is  a  aubatltnte 
for  a  suit  at  law,  whereby  a  liability  is  isn- 
posed  after  due  process  of  law. 

[7}  In  brief,  the  decisions  of  tbe  Snprone 
Court  of  the  United  States  leave  no  room  for 
doubt  but  that  touching  torts  committed  on 
the  high  seas  a  state  may  create  on  behalf 
of  the  injured  persoot  his  heln  or  represen- 
tatives, new  rights  and  new  remedies,  and 
provide  for  the  maintenance  of  those  rights 
and  the  enforcement  of  those  remedies  in 
her  own  courts,  without  the  slightest  regard 
to  admiralty,  tmder  the  construction  which 
has  been  put  upon  the  saving  clause  of  the 
Judiciary  Act.  aided  by  the  further  reason- 
ing and  conclusion  that  the  exclusive  Juris- 
diction of  admiralty  has  reference  only  (so 
far  as  concerns  this  question)  to  a  direct  li- 
bel in  rem  against  the  vessel  itself.  And 
where  the  suitor  does  not  seek  this  partic- 
ular form  of  relief,  but  prosecutes  his  action 
in  personam,  he  may  have  resort  to  the 
courts  of  the  state,  without  tbe  slightest  re- 
gard to  the  Jurisdiction  of  admiralty.  Au- 
rora Shipping  Co.  V.  Boyce,  supra ;  The  Oace- 
ola,  189  U.  S.  172,  23  Sup.  Ct.  483,  4T  L.  Ed. 
700;  Taylor  v.  Carrjl,  61  U,  S.  (20  Uow.) 
583,  16  L.  Ed.  1028;  Enapp  et  al.  v.  UcCaf- 
fr^,  supra;  Bounds  et  aL  v.  Cloverport, 
etc..  Co.,  237  V.  S.  303,  85  Snp.  OL  696,  S9 
U  Ed.  966.  That  due  process  of  law  la  pro- 
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Tided  for  in  -oar  WoikmeD'ft  Compensation 
Act  we  lure  iJreaclj  decided.  So  also  bave 
we  decided  tbat  tbe  Imposition  of  liability 
upon  an  empIOjer  to  coaapemate  hli  Mtq^loyfi 
for  Injnries  recelTed  by  tlie  latter  in  tbe 
course  of  employment,  wtthont  neg^ilgenee  <v 
fault  upon  tbe  part  of  tbe  employer,  does  no 
violence  to  tbe  anployer>i  rights  under  tbe 
Oonstttntloa  of  the  United  Eltates  or  of  tUa 
state.  Western  Indemnity  Oo.  t.  Pillabnry, 
mspn.  It  Is  nnQoeatloned  tbat  CongreBS  baa 
not  legislated  upon  tbls  subject-matter  eo  far 
aa  concerns  men  who  go  down  In  aUpa  to 
tbe  aeas. 

m  We  percelTe  no  force  in  petitioner's 
eontoitlott  tbat  In  Ita  operation  the  state  act 
la  an  nnwarranted  Intra^erence  ^tb  the  for* 
tiga  commerce  (tf  tbe  nation,  and  npon  this 
we  are  quite  In  accord  witb  The  City  of 
Korwalk  (D.  a)  50  Fed.  103;  Jensen  t.  South- 
ern Pacifle  Co.,  215  N.  r.  614, 109  N.  E.  601,  L. 
R.  A.  ISieA,  4A8,  Ann.  Cas.  ISIOB,  27S,  and 
Kennerson  t.  Thames  Towboat  Co.,  88  Conn. 
367.  M  AtL  875,  L.  B.  A.  1016A,  486. 

lit}  In  eonclnslon  a  word  riionld  be  said  oi 
the  decisions  of  two  of  the  courts  of  last  re- 
sort of  two  maritime  states  wUch  have  treat- 
ed of  this  qnestlon  as  beartng  on  tiudr  acts 
for  the  compensation  of  workmen.  In  the 
Matter  of  Walker  r.  Clyde  S.  S.  Co.,  21B  M. 
T.  629,  109  N.  B.  604,  Ann.  Oas.  10166,  87. 
the  Court  ot  Appeals  of  that  state  held,  as 
we  hold  ber^  that  tbe  remedy  provided  by 
the  Workmen's  Compensation  Act  Is  a  rem- 
edy within  the  rapfliilng  of  the  saving  danse 
of  the  federal  Judiciary  Act,  and,  beliv 
no  sense  a  proceeding  In  r«n,  may  exist  con- 
currently witb  tbe  rl^t  to  proceed  In  ad- 
miralty. In  State  ex  reL  Janrls  t,  Daggett, 
ST  Waab.  2B3,  ISl  Pae.  648,  L.  R.  A.  1916A.  446. 
tbe  Supreme  Court  of  that  state  expressed  a 
contrary  view,  holding  that  Its  Compraisatlon 
Act  was  not  meant  to  apply  to  maritime  In- 
Jurtea  and  torts.  It  based  its  ooncludon 
upon  two  features  of  the'  Washington  act, 
whldi  are  likewise  found  In  tbe  California 
statute.  One  of  these  was  ttie  provision  abol- 
Uilng  all  other  remedies  and  limiting  the 
rigtat  to  cranpensatlon  to  proceedings  under 
tbe  provlslona  of  fbe  act  ittfclf.  But  con- 
cnnlng  this  matter  we  ttiink  it  sufficient  to 
ssy  tbat  the  similar  language  ot  our  own  act 
win  not  be  construed  aa  designed  to  exclude 
admiralty  from  a  Jurisdiction  which  it  pos- 
sesses, but  merely  to  Umlt  suitors  in  tbe  tri- 
bunals of  tbe  stato  to  Qie  forum  provided  for 
the  determination  of  these  questlmu,  vis.  the 
Industrial  Accident  Commission.  So  under* 
stood*  the  language  Imports  no  more  than  a 
declantlon  that.  If  a>  suitor  shall  seA  re- 
dress in  personam  for  such  an  injury  before 
a  state  tribunal,  be  must  go  before  the  Acci- 
dent Commission  and  the  Accident  Commis- 
sion alone. 

[tl]  TM  seetmd  brandi  of  reasmiing  under 
which  the  Supreme' Court  of  Washington  con< 
dnded  that  its  law  was  not  designed,  or,  If 


designed,  could  not  have  any  effect  upon  such 
maritime  cases,  was  because  the  law  pro. 
vided  a  recovery  differoit  from  tbat  provid- 
ed by  the  United  States  stototes.  Bevlaed 
Statutes  of  the  tlnited  States.  H  4283  and 
4280  (U.  8.  Comp.  St.  1913,  H  8021,  8027). 
limits  the  Uabllity  of  Ow'owner  of  any  Te»- 
sel  to  damages  or  injuries  wbldi  occur  wltli- 
out  hta  privity  or  knowledge  to  "the  amoimt 
or  value  of  the  Interest  of  aneh  owner  in 
audi  vessel,  and  h»  freii^t  then  pending." 
But  the  federal  statutes  create  no  InreconcU- 
able  conflict  with  our  own  Compensation  Acti 
rfnce,  living  them  full  force,  it  would  result 
only  that  the  Accident  Commission  would  be 
in  duly  bound  to  limit  its  award  so  that  it 
would  not  exceed  the  ascertained  value  of 
the  interest  of  the  owner,  and  our  Worbnen's 
Compensation  Act  will  therefore  be  read  as 
though  the  federal  statutes  were  embodied 
in  it. 

We  have  not  overlooked  petltimier's  argu- 
ment based  npon  ita  conatrucUon  <a  tbe  ded- 
Blon  of  tbe  United  States  Supreme  Court  in 
Tbe  Osceola,  180  U.  S.  179,  23  Sup^  Ct  488, 
47  L.  Ed.  760,  supported  by  the  c^iinion  of 
tbe  IHatrict  Court  In  the  case  of  Sdiuede  v. 
Zenith  S.  S.  Oo.  (D.  C.)  216  Fed.  666.  But 
we  find  oursdves  unable  to  accept  the  broad 
view  which  petitioner  takes  of  the  meaning 
of  the  Supreme  Court  opinion  In  the  Osceola 
Case,  and  w«  are  constrained  to  reach  a  cm- 
duslott  dUferait  from  that  of  tbe  District 
Court  in  the  Sdiuede  Gaaa  Our  endeavor 
has  been  to  make  test  to  the  safe  andior 
buoys  set  out  in  its  deddons  by  the  Supreme 
Court  of  the  lAilted  States.  If  we  shall  have 
mistaken  these,  and  shall  have  made  attadi- 
meat  to  mere  flotsam,  then  in  troth  we  wHI 
have  drifted  with  these  litlganta  Into  chart- 
leas  seas ;  but  in  this  possibility  we  are  con- 
soled by  the  reflection  that  there  Is  atlU  at 
their  call  the  safe  pilotage  of  the  Suprone 
Court  of  the  T3^iited  States  to  bring  them  to 
a  secure  haven. 

The  writ  is  disdiarged.  and  the  award  ap- 
pealed flora  is  afllrmed. 

We  concur:  ANaELLOTI.  G.  J.;  LQB- 
lOAN,  X;  SHAW,  J.;  SLOSS,  J.;  MEI^ 
VIN,  X;  CAWLOR,  J. 


NOBTH  PACIFIC  S.  S.  CO.  v.  INDUSTRIAL 
ACO.  COMMISSION  OF  CALI- 
FORNIA et  aL   (S.  P.  7587.) 

(Supreme  Court  of  Califonlia.    Feb.  3,  1917. 
Rehearing  Denied  March  6,  1017.) 

Master  and  Sebvant  «=s>361  —  Wobkush's 
comfenba-non  act  —  rlgbt  to  awabd  — 
"MABrmni  Ocoupatioh." 
The  occupation  of  a  stevedore  is  In  its  ee< 
sesce  maritime  and  subject  to  the  same  roles  ap- 
plicable to  seamen. 

In  Bank.  Application  by  tbe  North  Pacif- 
ic Steamship  Company  for  writ  of  review  to 
review  an  award  of  tbe  Industrial  Accident 
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Commlaflloii  In  favor  of  Lewis  Falrik.  Writ 
dlacharged,  and  award  affirmed. 

H.  W.  Olenaor,  Ooortney  L.  Mooze,  and 
Chas.  H.  Sooy,  all  of  San  FEandaoo,  for  pe- 
tlUonor.  Ohriatoite  M.  BnuDer.  (tf  Ban 
FrandBOo,  tta  reapondenta. 

PEn  CURIAM.  B«Tlew  to  annid  an 
award  of  reapondenta  granted  to  one  Ijewla 
FalvOc.  employed  as  a  stevedore  In  disdiarg- 
Ing  cargo  from  the  ateanuUp  Yucatan  at 
San  Pedro,  CaL  This  case  dUEera  from 
North  PacUlc  Steamehtp  Oo.  v.  Indoatrial 
Accident  Gommtaalon  (8.  F.  Na  7308)  168 
Pac.  199,  this  day  decided,  in  no  essential 
partlcolar.  In  the  latter  case  tba  Injured 
man  was  a  seanian.  In  the  present  case  the 
occupation,  that  of  a  stevedore,  was  In  Its  es- 
sence maTittme.  Atlantic  Transport  Co.  v. 
ImbroTek,  234  U.  S.  52,  34  Sap.  Ct  733,  68  L. 
EU.  1208.  SI  L;  B.  A.  (N.  S.)  IIBT;  The 
Canada  (D.  O.)  7  Fed.  119;  Benedict,  Ad- 
miralty (4th  Ed.)  par.  207. 

Upon  the  authority  of  North  PacUlc  Steam- 
ship Co.  r.  Indnstrlal  Accident  Commission 
(S.  F.  7398)  the  writ  Is  discharged,  and  the 
award  affirmed. 


STEAMSHIP  BOWDOIN  CO.  v.  PILLS- 
BURY  et  aL,  Indnstrlal  Aeddent 
Ooramlaaion.  (S.  F.  7612.) 
(Supreme  Ooort  of  California.    Feb.  7,  1017. 
Beheariiig  Dmied  Han^  9,  1917.) 

In  Bank.  Application  by  <me  Sierera  tor 
workmen's  compnisatiiHi,  oppostd  hr  the  Steam- 
ship  Bowdoin  Company.  On  certiorari  by  the 
tmployer  to  review  an  award. of  tbe  lodastiial 
Accident  Commission  in  favor  of  the  servant. 
Award  affirmed. 

Tra  A.  Campbell  and  McCutcfaen,  Olney  ft  Wil- 
lard,  oil  of  San  Francisco,  for  petitioner. 
Christopher  M.  Bradley,  ot  San  Fraadsco  (F. 
B.  Wall,  of  San  Frandsco,  oi  counsel),  for  re- 
apondenta. 

PER  GUBIAM.  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  al- 
lowing compensation  to  one  Sievers.  Sievera 
was  a  seaman  on  the  steamer  Bowdoin,  which 
was  owned  by  the  petitioner  for  the  writ.  He 
received  bis  injurieB  on  said  vessel  while  it  was 
lying  in  the  harbor  of  Eureka^  in  this  state. 

The  contention  of  tbe  jpetitioner  is  that  the 
Industrial  Aeddent  Commission  haa  no  jurisdic- 
tion to  award  compensation  for  injuries  to  sea- 
men upon  navigable  waters,  ^e  recent  deci- 
sions of  this  court  in  the  two  cases  entitled 
North  Padfic  Steamship  Company  v.  Industrial 
Accident  Commission  (S.  F.  No.  7398  and  S.  F. 
No.  7537)  163  Pac.  199,  203,  preclude  the  sus- 
taining of  this  claim. 

The  award  is  affirmed. 


ALASKA  PACIFIC  S.  S.  CO.  v.  PILLSBUBY 
et  aL,  State  Industrial  Acc.  Commission 
(two  cases).   (S.  F.  7507,  7527.) 
(Supreme  Court  of  California.    Feb.  7,  1917. 
Behearing  Denied  March  9,  1917.) 

In  Bank.  Two  actions,  each  certiorari  to 
review  an  award  by  A.  J.  PiUsbury  and  othera, 


as  the  Industrial  Aeddent  Oommtaslott.  bronglit 
by  Ute  Alaska  Padfle  Steamah^  Oonq^any^ 
Award  affirmed. 

Ira  A.  CampbeB  and  HeOntdien,  OIn«p  Jk 
Willard,  all  of  San  Frandsco.  for  petitioner. 
Christopher  M.  Bradley,  ot  San  Francisco  (F. 
B.  WaU.  of  San  E^andaco,  ot  counsel),  Ux  r» 
spondencs. 

ran  OUBIAM.    In  tbe  abovMitiaed  iwo- 

ceedmga  writs  of  certiorari  were  issued  to  re- 
view an  award  of  the  lodustrial  Aeddent  Com- 
mission allowing  compensation  to  a  stevedore 
injured  while  woiking  on  a  vesid  lying  in  navi- 
gable waters  in  this  state.  The  only  point  made 
against  the  awards  is  that  wbldi  was  consider- 
ed by  this  court  in  North  Pacific  Steamship  Com- 
rany  v.  Industrial  Accident  OtHnmissioD,  163 
Pac.  199.  derided  February  8,  1917.  and  oo 
authority  of  that  case,  the  proeaadings  ol  tbe 
commiasioQ  must  be  uphdd. 
The  award  la  affirmed. 


BUDELL  r.  COLLINS.  (U  A.  8874.) 
(Supreme  Court  of  CaUfomla.   Feb.  5,  191T0 

1.  Taxation  «»G79(&)  —  Tax  Sau  ~  Pm- 

0BA8B  BT  STAIX— BeSAUB-'NoTICE. 
Under  Pol.  Code,  1  3897,  providing  for  sale 
of  land  conveyed  to  ue  state  for  aonpayment 
of  taxes,  the  mailing  of  tbe  notice  ol  sale  pre* 
scribed,  where  the  post  office  address  of  the  par- 
ty to  whom  the  land  was  last  assessed- ii  known, 
is  a  prerequisite  to  the  authority  ot  tbe  tax  col- 
lector to  make  the  sale. 

[Ed,  Note.— For  other  caar%  see  Taxation* 
Cent  Dig.  {|  1861,  1362.J 

2.  Taxation  ^=>679(5)  —  Tax  Sals  —  Pttb- 
oHAsa  BT  State  — BxsAUi—NoTXOB— Tims 
roB  Mailing. 

The  mailing  of  tbe  notice  ot  sale  ot  land 
convoyed  to  tbe  state  for  nonpayment  of  taxes 
to  the  party  to  whom  the  land  was  last  assessed, 
required  by  Pol.  Code,  f  8897,  must  be  at  or  be* 
fore  the  commencement  of  thb  period  ot  Area 
weeks  before  tbe  sale  during  wUfib  the  aotioa 
must  be  published  or  posted. 

[Ed.  Note.— For  Other  case&  see  Taxation, 
Cent.  Dig.  ff  1381,  1362.] 

3.  Taxation  «=»760— Tax  Dbbds— Vauditt, 

Under  Pol.  Code,  |  3897,  requiring  the  mail- 
ing of  tbe  notice  of  a  sale  of  land  conveyed  to 
the  state  for  nonpayment  of  taxes,  where  the 
post  office  address  of  the  party  to  whom  the 
land  was  last  assessed  is  known,  and  secticm 
3898,  reqniring  the  tax  collector  to  execute  a 
deed  to  tbe  purchaser  at  such  sale,  reciting  the 
facts  necessary  to  authorise  sale  and  converance, 
a  tax  deed,  which  did  not  redte  etthw  that  no- 
tice was  mailed  or  that  It  was  not  rcqolxed  to 
be  mailed,  was  void. 


[Ed.  Note.— For  othw 
Cent  Dig.  I  1009.] 


oaaes,  see  Taxation. 


4  Taxation  «a»788(S)— Tax  Txtls— Pvoot. 

In  an  action  to  quiet  title,  where  plaintiff 
daims  under  a  deed  of  land  conveyed  to  the 
state  for  nonpayment  of  taxes,  and  produced  no 
evidence  of  the  validity  of  the  salb,  except  that 
the  tax  collector  did  not  know  tbe  address  of  the 
person  to  wbom  tbe  property  was  last  assessed, 
the  deed,  which  was  not  made  in  'conformity 
with  the  requirements  of  PoL  Code,  |  3898.  could 
not  operate  aa  prima  facie  evidence  of  oemi^- 
ance  with  die  varioua  omditiona  praoedent  to 
tbe  sale. 

[Ed.  Note.— For  other  caaoa,  see  Taxatioib 

(3ent  Dig.  I  1559.] 


^aFor  othsr  cam*  sse  same  topla  and  KBY-NUKBBR  In  M  XCsy-Mombsrsd  Digests  aad  Xadsni 
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0>L)  RTTDETjL  v. 

Department  1.  Appeal  inm  Superior 
Conr^  San  Bernardino  County ;  W.  D.  Thorn- 
as,  Judge. 

Action  1i7  Bertha  Budell  against  W.  T. 
GolUna.  From  a  judgment  for  defendant, 
dlamlsslng  the  action,  and  from  an  order 
denying  a  motloa  for  a  new  trial,  plaintiff 
appeals.  Afflmwd. 

Arthnr  A.  Weber,  of  Santa  Monica,  -tot 
appellant.  Alllaon  &  Dickson,  o<  San  Ber- 
nwrditwt,  for  respondent. 

SliOSS,  J.  Actfott  to  qnlet  tlUe.  Hie 
plaintiff  claims  under  a  tax  sale  and  deed. 
The  court  gave  judgment  dismissing  the  ac- 
tion, upon  payment  by  the  defendant  to  the 
plaintiff  of  the  amount  bid  at  the  tax  sale. 
The  plalntur  appeals  from  ttie  judgment  and 
from  an  ordCT  denying  her  motion  for  a  new 
trial. 

On  August  8t  1911,  the  property  was  con< 
reyed  to  the  state  of  California  tor  nonpay* 
mesit  of  taxes  levied  In  the  year  1906.  A 
deed  was  made  by  the  tax  collector  of  San 
Bernardino  county  to  plalntlff'B  predecessor 
on  January  22,  1912.  13iis  instrument  re* 
dted,  among  other  things  the  due  publication 
of  a  notice  of  sale  to  take  place  on  the  22d 
day  of  January,  1912,  and  that  the  tax  col- 
lector did.  oa  the  12th  day  of  January,  1912, 
"mall  a  copy  of  said  notice,  postage  thereon 
prepaid  and  registered  to  the  party  to  whom 
the  land  was  last  assessed  next  before  andti 
sale  at  his  last  known  post-office  address, 
Redlands.  Cal." 

[1,1]  Under  section  3897  of  the  Political 
Code,  the  mailing  of  the  notice,  where  the 
postofflce  address  of  the  party  to  whom  the 
land  was  last  assessed  is  known,  is  a  pre- 
requisite to  the  authority  of  the  tax  collector 
to  make  the  sale.  Smith  t.  Furlong,  160  Gal. 
522,  117  Pat  527;  Campbell  y,  Moran,  161 
Cal.  325,  119  Paa  89 ;  Smith  r.  Boston,  161 
Cal.  341,  119  Pac.  91 ;  Wright  t.  Anglo-Call- 
fbmlan  Bank,  161  Cal.  600,.  119  pac.  661; 
Krotser  t.  Douglas,  163  Cal.  49, 134  Pac.  722; 
Prior  to  Its  amendment  in  1913  (Stats.  1913, 
p.  66^,  the  section  did  not,  in  terms,  pre- 
scribe the  time  when  such  c«py  mnst  be  mail- 
ed. But  we  have  held  that,  under  a  fair  con- 
stmctlon  of  ttie  earlier  provision,  the  mailing 
most  take  place  at  least  three  we^  before 
the  sale ;  1.  e.,  at  or  before  the  commencement 
of  the  period  during  which  notice  must  be  pub- 
lished or  posted.  Healton  v.  Morrison,  l62 
Cal.  668,  124  Pac.  240.  The  recital  In  the 
deed  here  Is  of  a  mailing  only  ten  days  before 
the  Bal&  This  was  Insoffldent,  If  any  mail- 
ing was  required. 

[S]  The  appellant  contends,  however,  that 
the  evidence  Introduced  by  her  dwws  that 
the  post  office  address  ot  the  person  to  whom 
the  psopertj  was  last  assessed  was  not,  either 
ooQstmctively  ot  in  fact,  known  to  the  tax 
eoUeetor,  and  that,  therefore,  no  mailing  was 
necessary.    Section  8898  of  tha  Political 
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Code,  as  it  read  at  the  time  of  th»  deed  to 
plaintiff's  grantOT,  provided  that  the  deed 
frcon  the  tax  collector  to  the  purchaser 
should  recite  *tlie  fact  necessary  to  authorize 
BwAk  sale  and  conveyance.**  The  mailing  of 
a  copy  of  the  notice  was  one  of  the  facta 
necessary  to  authorize  the  sale  (Smith  v. 
Furlong,  supra),  unless  such  mailing  were 
excused  by  the  fact  that  the  address  was  not 
known.  It  would  seem,  ttierefore,  that  the 
deed  was  required  to  recite  either  a  mailing 
In  compliance  with  the  statute,  or  the  exist- 
ence of  the  fiict  which  made  such  mailing 
unnecessary;  1  e.,  that  the  address  i^as  not 
known  to  the  tax  collector.  A  deed  whldi  did 
not  contain  one  or  the  other  of  these  recitals 
was  not  the  deed  required  by  section  8888,  and 
did  not,  accordingly,  convey  title  to  the  pur- 
chaser. This  view  has  been  intimated  by 
this  court  in  several  decisions.  BwA  v.  Oan- 
ty.  162  Gal.  226,  236, 121  Pac.  924;  Canty  v. 
Staley,  162  Oal.  379,  123  Pac.  262;  Davis  v. 
Peck.  leSCaL  3SS,  8SS,  US  Pne.  488;  Stzanss 
V.  Chnty,  169  OaL  KM,  146  Pac.  1012.  In  none 
of  these  cases,  however,  was  a  determination 
of  the  point  absolutely  necessary.  The  ex- 
tent of  the  actual  dedslon  was  that,  if  the 
deed  did  not  contain  a  redtal  showing  either 
that  notice  bad  been  mailed  or  that  mailing 
was  not  required,  the  party  claiming  under 
the  tax  Sale  must,  at  least/  prodoce  evidence 
outside  the  d^  to  show  that  the  required 
step  bad  been  taken,  or  that  it  was  ^icused. 
In  eadi  Inatanoe^  the  purdiaser  had  &Ued 
to  meet  this  burden,  and  the  judgmmt  against 
him  oould  be,  and  was,  atttrmed  without  a 
deflnlte  ruling  on  flie  validity  of  the  deed  tt- 
self.  Now  that  the  point  la  directly  present- 
ed for  decision,  we  f^  compelled  to  hold 
tbmt,  voder  the  statntA  In  force  piWr  to 
1913,  a  deed,  which  did  not  recite  either  that 
notioe  was  mailed  or  that  is  was  not  reqnb«d 
to  be  m^led.  was  tcAA. 

[41  The  appellant  makes  the  further  point, 
that  the  delivery  of  the  deed  was  not  ne«es- 
8aT7  to  complete  the  sale  by  the  tax  ccdlectOT. 
Assuming  the  validity  of  the  point  <see 
Teong  V.  Patbanon.  9  OaL  APV.  469,  98  Pac. 
652),  it  cannot  amil  here.  The  plaintiff  of- 
fered no  evldenoe  touching  the  validity  <tf  the 
sal^  except  to  rtww  that  the  tax  coUectOT  did 
not  know  the  address  of  the  person  to  whom 
the  property  was  last  assessed.  Hiere  was 
no  effort  to  prove  the  various  other  condi- 
tions precedent  to  a  sale.  Tlie  plaintiff  ro- 
lled upon  the  eite&t  of  the  deed  Itsdf  as 
prima  fitde  evtdrace  that  the  prelfanlnary 
steps  tedted  In  the  deed  had  been  taUen. 
But  it  is  only  a  deed  made  in  amformlty 
with  the  requirements  of  sectloo  8888  whiCh 
can  xxpetete  as  prima  fade  evidence,  and  thia, 
as  we  have  seen,  was  not  such  a  deed,  niera 
was,  therefore,  no  evidence  that  a  valid  or 
indeed  any,  sale  had  taken  place. 
The  judgment  Is  affirmed. 

We  concur;  SHAW,  J.;  LAWLOB^J. 
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168  PACXFIO  BBPOBTBB 


IB  w  ALDBRSLSn^  BST^ATIL   (Sae^  2464.) 

(Supreme  Gomt  of  GBlitomla.    FA.  5,  1917. 
Beheartng  Denied  Maseh  B,  1917.) 

1-  TsnsTs  «=>11(2)— Vaudwy— Pranwis  — 

BBkUINDEB  OVEB. 

A  provifflon  in  a  trnst  deed  fOr  conveyance 
of  the  lend  by  the  trustees  after  the  termination 
of  the  life  estate,  not  beln?  authorised  |t>y  Cir. 
Code,  S  857,  enumerating  tbe  puri>ose>  for  which 
express  trusts  could  be  created,  was  void. 

[Ed.  Note.— For  other  cases,  see  Trosta,  Oent 
Dig.  I  9.1 

2.  Tbubtb  Yalxditt— Gonvbtahob  or 
Rem Aiin>EB  Ovkb. 

If  a  trust  deed  provided  that  the  rconainder 
over  after  a  lite  estate  vest  In  the  trustees  In 
th^r  isdivUnal  capacity,  a  provisitm  for  con- 
yeyance,  although  not  valid,  would  be  regarded 
as  merely  an  assurance  of  title. 

r.  Note.— For  oOiar  Mies,  see  ^IVnsti,  Gent 
I  72.] 

3.  Tbusts  «=>13a— Tkttbt  Deeds— Gonstbttc- 

TlON.  ,  ^ 

Where  a  deed,  after  onploying  wwds  of  ab- 
Mdate  conveyance,  clearly  restricts  the  fee  con- 
veyed to  the  grantees  to  and  for  the  purposes  of 
tbe  trusts,  a  proviiidon  for  conveyance  of  the 
remainder  over  after  a  life  estate,  not  being  val- 
id as  a  trust,  cannot  be~  construed  as  a  direct 
grant  to  the  persons  indicated. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig-  {  176.] 

4.  Tbubtb  ^>191(1>— TsnsT  Deed— Poweb  of 
Sauc 

A  power  of  sale  in  a  trust  deed,  "whenever 
the  tn^tees  deem  it  advisable  or  If  it  becomes 
necessary,"  cannot  be  construed  to  restrict  a 
for  Uie  purpose  of  carrying  out  tbe  provl< 
sions  of  anot^M  para^aph,  referring  to  Uie  dis- 
tribution ot  the  principal,  whii:^  was  invalid- 

[Ed.  Note.— For  other  cases,  see  TnisCa,  Gent 
Dig.  i  243.] 

B.  TBticrra  «s»276— Baza  ot  Tscn  Fboebot 

-^DBB  or  GOHSIDBBATJON. 

.  Where  the  terms  of  a  trust  deed  authorized 
the  tirastees  to  nse  tbe  "reuts,  issues  and  profit^* 
of  the  land  In  the  performance  of  their  duties, 
upon  a  sale  of  the  land  under  power  of  sale  in 
the  deed,  the  trustees  must  preserve  the  princi- 
ple of. the  considerati<m  rec^ved,  hut  may  utl- 
fize  tSie  Interest  m  such  consideration  tn  lieu  of 
such  rents,  etc. 

nCd.  Note.— For  oQur  case*,  ^lYiuti^  Gsnt 
Dig..H  894,890.] 

'6.  Tbustb  «=»32tP-SAiJE  OT  Tbust  Pbopbbtt 

—Use  of  CONatDEBATIOIT— PbESUUPTIONj 

Wiiere  a  portion  of  the  consideration  of 
the  sale  of  land  beid  in  trust  was  used  for  tbe 
maintenance  of  the  owner  of  the  equitable  life 
estnte  Qod  a  portion  of  the  reversion,  unless  the 
contrary  be  uiown,  it  Will  be  presnmed  that  the 
money  was  paid  soldy  frmn  hla  share  of  liie 
moneys  lieid  in  trust 

[EM.  Note.— Fot  ether  cases,  see  Trosts,  Cent 
Hlg.  Sf  483-48C.1 

7.  EXBODTOBS  AlfD  AoiaNISTBATOBB  «S»510(9) 
— PBE6BNTUENT  OT  (XaUIB— PBBBCHPTION. 
In  the  absence  of  evidence  to  the  contrary, 
it  will  be  preBumed  that  a  deceased  administra- 
trix presented  claims  for  payments  made  for 
medical  attendance,  costs  of  barial,  and  other 
funeral  expenses  paid  by  her  before  appoint- 
ment, within  the  time  limited  in  the  notice  to 
creditors,  as  provided  iu  Oode  Civ.  Proc  1.1^, 


and  the  ruUag  mOowlnc  godi  •elainu  ouaot  be 

disturbed.  . 

[Ed.  Note.— For  other  caaes,  see  Ezeenton  ud 
Administrators,  Gent  Dig.  |  22Sa] 

8.  EXEOm-ORS  AND  ADiaiflSTKATOBB  4S»218— 
OltAIVB— PBoor. 

It  was  error  to  allow  daima  agaiast  the  es- 
tate of  a  decedent  which  the  claimant  offered  no 
evidence  to  support  and  admitted  were  barred. 
Note.— Ftff  other  caaes,  see  Bzeeators  and 
Cent  Dig.  H  749-768.] 

9.  BXBOimas  AKO  ABUHimSAXOBS  ^215— 
Allowance  fob  MoNtncENX. 

It  Is  no  objection  to  a  charge  against  an 
estate  for  a  monument  for  the  deceased  that  It 
was  also  IntaBded  to-aerre  M  a  monwncnt  for 
the  grave  of  another. 

[Ed.  Note.— For  other  cases,  see  Ekeentws  and 
Administrators,  Cent  Dig.  |  766.] 

10.  EXECtrrORB  and  ADUINISTBATOBa  ^=>4S5— 
Attobnet'8  Feeb— Calculation. 

Tbe  attorney  for  an  administratrix  who  did 
not  fnlly  admlmstH  ttpon  tte  imvttrty  la  not 
entitled  to  foil  commissions,  and  his  fees  sboaM 
be  based  upcm  the  amount  of  the  estate  when  the 
account  is  fnlly  settled,  and  not  <m  the  amount 
accounted  for. 

[Ed.  Note;— For  other  cases,  see  BxecotME  wad 
Administrators,  Cmt  Dig.  }  2068.] 

In  Bank.  Appeal  from  Superior  Oontt, 
Butte  County ;  H.  D.  Gregory,  Judge. 

In  t3ie  matter  of  the  estate  of  Jamea  Al- 
dersley,  deceased.  From  an  order  settling 
the  first  and  final  account  of  Ellen  Williams, 
deceased  admlolstratrlx  of  the  estate,  the 
contestants  S^bert  Aldersley,  succeeding  ad- 
miniatrstor  of  the  estate,  and  otliers,  appeaL 
Order  rereraed. ' 

Clarence  N.  Btggtna,  of  Napa,  and  Geoi^ 
F.  Jmes,  of  OrovlUe,  tt>r  appelkinta.  Carle- 
ton  Gray,  of  OroviUe^  tat  respondent 

LAWt^B.  J.  This  la  an  aiq;>eal  trom  an 
order  settling  the  fl^  and  final  acconnt  of 
Ellen  WUUams,  aa  ^dnilnlHtratrix  of  tbe  es- 
tate of  James  Aldendey,  deceased.  She  died 
pending  probate,  and  SObert  Alderaley  suc- 
ceeded her  as  administrator  of  tbe  said  ea- 
tate,  while  her  daughter,  Jolla  A.  McCloud, 
became  her  admlnlatratrlz  and  legal  repre- 
sentative. The  case  tnms  upon  tbe  Talidlty 
of  certain  trust  deeds,  and  tbe  dlabribntlon  to 
be  made  of  tbe  moneys  receired  from  the  sale 
of  tbe  trust  property. 

John  Aldersley  was  tbe  father  of  four  All- 
dreii,  all  of  whom  wens  Uvlng  at  the  time  of 
bis  death.  In  1882  he  cooteyed  a  certain 
parcel  of  land,  known  as  tract  No.  1,  to  three 
.of  his  children— Ellon  WnUams,  Edwin  and 
William  K.  Aldeisley— In  trnst  for  the  bene- 
fit and  nse  of  his  son  James,  who  Is  the  de- 
cedent In  Oils  estate.  On  Jane  10, 1S89,  John 
Aldersley  made  a  secmid  conveyanoe  of  an- 
other parcel  of  land  designated  herein  as 
tract.  No.  2  to  the  said  grantees,  also  In  trust 
for  the  benefit  and  use  of  said  James.  On 
December  4, 1801,  JcAin  Aldersl^  died  Intes- 
tate, leaving  his  four  diildrOA  as  hetrs,  bis 
vrlfe  having  predeceased  him.  hereafter,  *on 
Febmaiy  13,  1892,  James  Aldersley,  who  in 
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1884  bad  receired  a  patent  from  the  TTnlted 
States  goTernment  to  a  certain  homestead, 
designated  herein  as  tract  No.  3,  conveyed 
the  land  to  the  same  grantees  on  like  terms 
of  trust  as  the  other. deeds.  Thira  the  two 
brothers  and  tlie  sister  held  the  three  parcels 
of  land,  which  were  as  a  matter  of  fact  con- 
tlgnoua  tracts,  aggregating  4^  acres,  all  In 
trust  for  the  benefit  and  nse  of  their  brother 
James.  The  three  conveyances  by  irtich  this 
resnlt  was  accomplished  were  substantially 
identical  In  form,  the  provlsiona  pertinent  to 
the  consideration  of  the  qnestlons  raised  by 
this  ai>peal  reading  as  follows: 

"  •  •  ♦  That  said  party  of  the  first  part,  in 
fsonrideration,  •  •  *  d«w  grant,  bargain, 
convey  and  confirm  onto  said  parties  ef .  tJae  Mc- 
ond  part  or  the  survivors  of  tlicm,  their  beirn 
and  assigns  forever:  All  that  certain  tract  of 
land  sitnata,  lying  and  being  *  *  *  in  the 
county  of  Butte,  state  of  California.  •  *  • 
To  have  and  to  hold  the  above  granted  premises 
together  with  the  appurtenances  and  every  part 
thereof  onto  said  parties  of  the  second  part, 
their  snrvivors  and  anigns  forever  in  fee,  upon 
trnat,  nevertbeleaB,  and  to  and  for  the  usee,  in- 
terests, and  purposes  hereinafter  limited,  de- 
scribed and  declared,  that  is  to  say: 

"Blnrt:  To  receive  the  rents,  issaes  and  profits 
of  aaid  pranisea,  and  apply  Uie  same  to  and  for 
the  use,  purpose,  support  and  mainteoance  of 
said  James  Aidersley  for  and  during  the  term  of 
his  natural  life. 

"Second:  After  the  death  of  James  Aldersley 
to  convey  the  said  premises  by  deed  to  said  par- 
ties of  the  second  part  or  th»r  survivors  or 
survivor,  living  at  the  death  of  said  James 
Aldersley,  their  heirs  and  assigns. 

'Third:  In  case  tbe  said  parties  of  tiie  second 
part  deem  it  advisablei  or  if  kt  becomes  necessa- 
ry to  sell  the  said  before  described  premises  any 
time  prior  to  the  decease  of  said  James  Aiders- 
ley,  said  parties  of  the  second  part  or  the  sur- 
▼iTOT,  diall  have  full  power  and  right  to  sdl  and 
convey  said  premises  upo*  «neh  tmo»  snd  price 
as  they  may  deem  best  md  tim  the  jptenst  of 
their  trust.   •   •         _  ^  ^ 

William  K.  Aldersley  died  on  February  16, 
1906^  leaving  four  ^^dren,  who,  ^re  the 
contestants  herein.  EHbert.  Aldersley,  al- 
ready mentioned  as  the  adminiatrator  of  the 
estate  at  James  Aldersley.  ts  one  of  these 
cMldren.  There^fter^  in  pursuance  of  the 
terms  of  the  trusts,  ipien  \7ilUams  and  Ed- 
win Aldersley  took  charsci  of  the  property. 
Julia  A.  McGkmd  testifled  as  to.  ttUs  fact 
as  follows: 

"James  Aldersley  was  a  cripple,  and  Ellen 
Williams  and  Edwin  Aldersley  were  his  sister 
and  brother.  They  always  cared  for  him  and  If 
he  had  any  affairs,  they  attended  to  them.  SH- 
lea  Williams  and  James  Aldersley  had  lived  up- 
on this  property  all  of  my  life,  *  •  •  and 
Edwin  Aldersley  was  with  tbem  part  of  the 
tims." 

On  June  26,  1909,  the  three  tracts  of  land 
were  conveyed  to  JullA  A.  McCIoud  In  consid- 
eration of  f 1,400  In  cash  and  her  promlsaory. 
note  secured  by  mortgage  for  $1,750.  It  was 
stated  In  the  deeds  f^om  the  trustees  that  the 
transfer  was  made  because  It  was  deemed 
"advisable  and  nece»ary  for  all  persons  In- 
tereated  In  said  proper^  to  sell  all  of  the 
said  real  property."  The  conveyances  were 
effected  la  om  tnuuMcUon  bj  four  Mparato 


grant,  bargain,  ahd'sale  deeds,  each  naming 
Julia  A.  McCloud  as  the  grantee  in  foe,  to 
wit:  A  deed  of  tracts  Nos.  1  and  2  by  Edwin 
Aldersley  and  Ellen  Willlanis,  trustees ;  ~  a 
deed  of  tract  No.  S  by  Edwin  Aldersley  and 
Ellen  Williams,  trustees;  a  deed  of  tracts 
Nob.  1,  2,  and  3  by  Edwin  Aldersley  and  El- 
len Williams  Individually;  and  a  deed  of 
tracts  Nos.  1,  2,  and  3  by  James  Aldersley. 
bidlvMually.  After  Julia  A.  McCloud  took 
possession  of  the  property,  the  trustees  and 
James  ceased  to  live  thereon.  '  James  died 
Intesrtate  on  April  25.  1913. 

This  brings  us  to  ttie  administration  of 
the  estate  of  James  Aldersley  resulting  In 
the  present  appeal.  Ellen  Williams,  as  we 
have  noted,  was  appointed  the  adtolnlstra- 
trlx.  On  April  30,  1914,  gftft  filed  he*  ftrst 
and  final  account  Although  ■  on  the  face  of 
the  Oiree  deeds  of  trust  It  would  appear 
that  James'  Interest  In  the  trust  res  had 
terminated.  It  Is  set  forth  In  the  account  that 
he  had  died  possessed  of  an  estate  worth 
$2,433,  conristing  of  the  sum  of  $1,009  cash 
In  bank,  and  |1,400  balance  unpaid  on  the 
note  of  Julia  A.  McCloud  which  was  men- 
tioned In  the  last  paragraph,  and  $24  Interest 
thereon.  In  the  evidence  It  appears  that  fblti 
sum  Is  the  balance  remaining  on  hand  from 
the  $3,160  received  from  the  sale  of  the  three 
tracts.  It  Is  stated  In  the  account  that  the 
administratrix  had  paid  out  in  cash  In  satls- 
ftiotlon  of  the  various  Claims  against  the 
estate  the  entire  earn  of  $2,483.  Several  of 
these  dainra  were  contested,  as  -we  shftU 
in-esently  note  In  greater  detail.  But  tm 
Mar  1%  1914/  betoTB  the  iacconnt  was  -seb- 
tled.  Bllen  .WllUams  died. 

,  As  already  stated,  Elbsit  Alderslegri -one 
of  ttae  cootestants,.  was  thm  appointed  ad- 
miniatrator of  JftitWB  Aldenley's  estate,  kb6 
JuUa  A.  McCloud  became  adnUnistratrlz  of 
her  mother's  estate.  TbB  latterwas  also  eub- 
stltubed  In  her  ^mother's  ^ce  as  her  legal 

r^jreseBtatiLTe  In  order  that  >  the  account 
oenld  be  determined.  Before  the  exceptions 
to  the  aceount  could  be  beard,  JnUa-  A.  Me- 
Uopd  filed  -a  second  aoeotmt,  alleging;  ■ 

"Tliat  in  tni«i  and  in  fact  said'  JamM  Alders- 
lep  at  the.  time  trf' bis  death  had  no  property 
whatsoever  of  any  kind  oii;nature,  and  tbti  the 
property  set  forth  in  the  papers  of  said  estate  as 
being  the  proprty  of  said  James  Aldersley,  de- 
ceased, was,  in  truth  and  fact,  the  proper^  of 
said  Elian  Williams,  and  Edwhi  Aldersley,  who 
owned  the  same  in  equal  shares,  and  said  Jamas 
Aldersley,  deceased,  never  had  any  right.'  title  or 
Interest  in  or  to  the  same  or  any  part  thereof* 

New  exceptto:tB  were  filed  by  the  contest-  i 
ants,  but  the  court  approved  the  account,  and 
in  Its  order  settling  It  declared  that  the  said 
Slim  of  $2,433,  ="with  which  said  Ellen  Wll- 
llaAis.  while  administratrix  of  said  estate, 
credited  said  estate,  was  not  a  part  of  said 
estate,  and  wa^  a  sole  property  6S  herstflT 
and  of  Edwin  Aldersley,  and  that  said  estate 
had  no  interest  wliaterer  therein. 'and  the 
mim- was  ao  credited  by  faer  to  Bald  estate  by 
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mtotake."  The  i^peal  li  takoi  pzinclpallr 
from  tbls  order. 

[1]  1.  It  1b  contended  by  tbe  contestants 
that:  'The  deeds  of  trust  and  the  convey- 
ances nnder  them  are  Told  because  they  are 
a  tmst  to  convey  forbidden  by  the  role  In  the 
Fair  estate"  (dtlng  Bstate  of  Fair,  132  Gal. 
623,  60  Pac.  442,  64  Pac  1000.  84  Am.  St 
Rep.  70;  Id.,  136  Cal.  70,  68  Pac.  300).  They 
concede,  however,  "that  the  tmst  to  receive 
the  rents,  Issues  and  profits  of  said  i»remlses 
and  apply  the  same  to  and  for  the  use.  pur- 
pose, suroort  and  maintenance  of  said  James 
Aldersley  for  and  during  the  term  of  bis  nat- 
ural life"  is  valid.  Sacramento  Bank  t. 
Montgomery,  146  Cal.  746,  81  Pac.  138.  That 
the  second  iwragrapb,  requlrLug  a  convey- 
ance by  the  tmstees,  cannot  be  supported  un- 
der the  rule  established  by  the  Fair  decision 
is  clear.  At  the  time  the  deeds  were  execut- 
ed, and  indeed  until  the  amendment  to  sec- 
tion 857  of  the  Civil  Code,  which  went  Into 
force  August  10,  191S  (SUts.  191S,  p.  438).  it 
was  the  law  of  this  state  that  a  trust  to  con- 
vey was  void.  It  is  true  that  the  apparent 
Intention  of  the  trustors  was  to  vest  the  re- 
mainder over  after  the  life  of  James  Alders- 
iej  in  the  sister  and  brothen  who  abould 
survive  him, 

[2]  Had  such  a  provision  been  expressly 
made  In  the  deeds,  upon  the  termination  of 
the  equitable  life  estate  of  James,  the  entire 
eqtnltable  estate,  as  well  as  the  legal  title, 
would  be  vested  in  the  trustees,  and  a  con- 
veyance ss  contemplated  by  the  second  para- 
giaob  would  have  been  unnecessary.  In  mch 
a  case  the  provision  for  a  conveyance,  if  still 
included,  would  be  regarded  as  "nothing 
more  than  an  assurance  of  title."  Hofsas  v. 
Oummlngs,  141  Gal.  S26,  TS  Paa  UO.  But  no 
words  weie  employed  whtcb  evidence  an  In- 
d^>endent  conv^ance  of  the  equitable  estate 
in  remainder  over  to  the  trustees  In  their 
individual  capMliy.  Until  the  death  of 
James  the  estate  which  they  h^d  was  mere- 
ly adequate  for  the  purpose  of  executing  the 
valid  [Hrovlslons  of  the  trusts.  Hwffew  v. 
S.  F..  etc.  B.  K.  Co.,  107  GaL  S87,  40  Ffta 
810l  At  no  instant  of  time  did  the  trustees 
possess  the  equitable  estate,  and  at  no  in- 
stant of  time  was  it  posidble  for  a  metier  to 
take  place. 

[I]  Bat  the  respradent  urges  that  tlie  sur^ 
vlvlng  children  are  entitled  to  the  entire 
tnwt  j^Qjferty  tot  other  reasfms;  that,  in 
fact,  "the  deeds  create  no  trust  whatever, 
except  in  favor  of  James  Aldersley,"  and 
"can  only  be  conatmed  an  a  direct  giant  to 
the  three  children,  or  the  survivor  of  them." 
But  the  deeds,  after  employing  words  of  ab- 
solute conveyance,  dearly  restrict  the  tee 
conveyed  to  the  grantees  to  and  for  the  pur^ 
poses  of  the  trusts.  The  actual  title  convey- 
ed was  therefore  commensurate  for  this  pur- 
pose and  no  more.  Accepting  the  respond- 
ent's contention,  and  the  estate  granted  to 
fh»  tmstees,  would  be  strictly  that  of  ait  un- 


Umlted  Jtdnt  tenancy'  "onto  said  partiea 
•  ♦  ♦  or  the  survivor*  of  them,  their 
heirs  and  assigns  forever."  (Italics  ours.) 
But  that  this  was  not  the  intention  of  the  re- 
spective trustors  la  clearly  manifested  by  the 
terms  of  the  second  paragraph.  By  that 
paragraph  It  was  obviously  intended  to  pro- 
vide a  method  of  terminating  the  Joint  ten- 
ancy uiKHi  the  death  of  James  and  vesting 
the  prt^rty  In  fee  in  the  children  of  John 
Aldersley  then  living.  That  is  to  say,  It  was 
intended  by  the  trustors  that  James  should 
possess  the  beneficial  interest  until  his  death, 
and  that  the  children  surviving  him  should 
take  the  legal  title  freed  from  the  trusts 
only  when  It  was  duly  conveyed  to  them  by 
virtue  of  the  authority  attempted  to  be  cre- 
ated under  the  second  paragraph.  The  lan- 
guage employed  expresses  just  that  intention. 
But  such  a  scheme  was  forbidden  by  law. 
It  must  therefore  falL  Upon  James'  death 
the  trusts  created  by  the  deeds  terminated, 
and  the  property  descends  In  fee  to  the  heirs 
of  the  respective  trustors.   Civ.  Code,  i  866. 

[4]  This  presents  the  question  whether  the 
attempted  sale  of  the  three  tracts  to  Julia  A. 
McCIoud  passed  any  Interert  whicii  James  at 
the  time  possessed  In  the  property,  and,  if  so, 
the  proportion  of  the  consideration  received 
therefrom  which  properly  bdongs  to  his  ee* 
tate.  It  is  conceded  that  the  trustees  had  no 
power  of  sale  other  than  the  power  granted 
under  the  provisions  of  the  third  paragraph. 
But  it  is  insisted  that  that  provision  Is  void 
principally  because  It  Is  Inseparable  from  the 
provision  of  the  second  paragraph.  We  find 
no  merit  in  the  contention.  The  deeds  ex- 
pressly iwoTlde  that  such  a  sale  should  be 
made  whenever  the  trustees  "deem  it  advtea- 
ble,  or  If  it  becdmes  necessary."  To  hold 
as  contended  that  the  third  paragraph  only 
authorizes  a  sale  for  the  purposes  of  carry- 
ing out  the  provisions  of  the  second  para- 
graph, referring  to  the  distrlbuUon  of  the 
principal,  is  to  give  the  language  used  a 
strained  construction  whldt  is  ndther  re- 
quired by  the  context  of  the  Instruments,  nor 
in  harmony  with  the  obvious  intention  of  the 
trustors.  But  even  If  the  provision  be  mere- 
ly regarded  as  a  power  of  sale,  the  validly 
of  the  sale  cannot  be  questioned.  Moreover, 
as  has  been  stated,  J^imes,  for  a  valuable 
consideration,  personally  gave  his  deed  to 
Julia  A.  McGload,  purporting  to  convey  tbe 
title  of  the  three  tracts  to  her.  TI1I9  In  it- 
self is  aoffldent  to  remove  all  doubt  that  the 
title  which  James  possessed  in  the  tracts  has 
passed  to  the  grantee,  and  we  are  here  con- 
cerned with  no  other  Interest  Tbls  Interest 
of  James  consisted,  in  part,  of  an  equitable 
life  estate  In  tract  No.  S  and  tbe  reversion 
therein  after  satisfaction  of  the  trust  Tlie 
deeds  passed  the  entire  title  to  this  tract 
In  addition,  he  possessed  an  equitable  life 
estate  In  tracts  Nos.  1  and  2,  and,  as  John 
Aldersley  bad  died  Intestate  leaving  tbe  fliur 
dilldxen  as  his  heir^  was  entitled  to  a  ooe- 
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(ourtb  laterest  In  the  rererslon  thereof. 
This,  too,  was  conveyed  to  Jalla  A.  McCloud. 
In  conslderatitm  of  the  property  conveyed  to 
her,  as  we  have  pointed  out,  a  stun  aggregat- 
ing (3,lfi0  was  paid.  No  evidence,  however, 
was  heard  by  the  probate  court  as  to  the 
exact  amount  of  the  consideration  received 
by  the  two  trustees  which  represents  the  in- 
terest possessed  by  James  in  the  three  tracts. 
This  fact  must  be  determined  In  order  to  as- 
certain what  amount  should  now  be  credited 
to  his  estate. 

[I,  I]  Hiere  is  another  question  to  be  consid- 
ered :  Under  the  terms  of  the  trusts,  the  trus- 
tees had  authority  to  use  the  "rents,  issues 
and  profits"  of  the  tracts  of  land  In  the  per- 
formanoe  ot  their  dnUes.  Conteotlcm  Is  made 
that  this  power  does  not  Include  the  right  to 
utilize  in  lien  thereof  the  interest  on  the  con- 
sideration received  from  the  sale  of  the  prem- 
ises. Bat  a  ftiir  constructhm  of  the  instru- 
ments leaves  no  doubt  that  the  words  must  be 
construed  In  that  sense.  It  does  not  follow, 
howoTer,  that  the  trustees  had  any  right  to 
ose  any  part  of  the  principal  for  the  purposes 
of  the  trusts.  It  was  their  duty  to  preserve 
the  principal  until  they  had  returned  it  to  the 
trustors  or  their  estates  after  the  terms  of 
the  trusts  had  been  fully  performed.  Not- 
withstanding tills,  Edwin  Aldersley,  testify- 
ing at  the  hearing  of  the  account,  stated  that 
part  of  the  consideration  was  expended  in 
caring  tor  James  during  the  ensuing  fonr 
yean;  "used  it  up  tor  his  living  expenses, 
doctor  bills  and  other  things."  It  was  stated 
that  the  amount  thus  expended  amonnted  to 
1^7.  Whether  this  expenditure  was  made 
with  the  consent  of  James  from  his  share  of 
the  property,  or  was  merely  paid  out  of  the 
axDonnt  received  from  the  sale  of  the  entire 
property  without  regard  to  Ma  consent,  are 
matters  which  have  not  been  shown,  but 
wbl<^  will  be  required  to  be  establi^bed  be- 
tore  the  amount  of  the  property  to  be  ac- 
counted for  in  this  estate  can  be  definitely 
determined.  It  may  be  remarked,  however, 
that  unless  Uie  contrary  be  shown,  and  since 
James  received  the  benefit  of  the  said  expen- 
diture, the  presumption  would  be  that  the 
money  was  paid  solely  from  his  diare  of  the 
moneys  held  in  trust 

2.  "We  see  no  force  to  the  objection  made  to 
taie  filing  of  the  account  herein  Julia  A. 
UeCloiid  after  Ellen  Williams  had  died. 
Code  GlT.  Proe.  |  ISSO^  The  court  granted 
ber  authority  to  file  It  as  the  I^l  r^resent- 
atlve  ot  EUm  WUUams,  and  sufficient  facts 
are  set  forth  In  the  account  to  snj^ort  the  or* 
d^. 

V,  I]  Objection  was  also  made  to  the  allow- 
anm  by  court  of  the  <dalm  for  medl9al 
attendance  during  the  last  illness,  costs  of 
burial,  and  other  funeral  expenses.  In  sap- 
port  of  these  claims  Edwin  Aldersley  testlfled 
that  they  were  paid,  and  various  voychers 
which  had  been .  filed  with  the  first  and  final 


account  by  Ellen  Williams  were  introduced 
in  evidence.  It  la  urged  that  none  of  the 
claims  was  presented  against  the  estate  dnr* 
ing  the  time  allowed  by  law.  Code  Olv.  Proe. 
{  1403.  But  the  contestants  Introduced  no 
evidence  in  support  of  their  contention.  For 
instance,  no  affirmatlTe  evidence  was  offered 
to  the  effect  that  Ellen  Williams,  assuming 
that  she  had  paid  the  various  claims  before 
she  was  appointed  administratrix,  as  it  is 
claimed,  had  not  afterwards  in  due  time  pre- 
sented her  claim  against  the  estate.  In  the 
abMBce  of  a  tthowlng  to  the  contrary  we 
cannot  disturb  the  ruling  of  the  court  in  al- 
lowing the  claims.  The  presumption  Is  that 
the  rulings  were  proper. 

[I]  Two  other  claims  were  presented  by 
Edwin  Aldersley  and  Ellen  Williams  for  serv- 
ices rendered  tU'  nursing  and  caring  for 
James  for  the  two  years  prior  to  his  death. 
The  contestants  served  and  filed  exceptions 
to  these  claims,  allying  that  they  were  bar- 
red at  the  time  of  presentation,  that  they 
were  excessive  In  amount,  and  that  any  serv- 
ices rendered  by  the  trustees  were  in  fact 
gratuitous.  Although  tbe  respondent  admit- 
ted that  the  claims  were  barred  and  offered 
no  proof  in  support  of  them,  they  were  al- 
lowed by  the  court.  This  Is  (dearly  error. 
Such  c3aims  should  not  be  allowed. 

[II]  It  is  no  objection  to  the  charge  for  the 
monument  for  James  Aldersley  that  it  was 
also  intended  to  serve  as  a  monument  for  the 
grave  of  John  Aldersley.  No  other  objection 
was  made  to  the  claim  except  the  general 
objection  that  It  was  likewise  barred. 

The  attorney  for  EJllen  Williams  was  al- 
lowed fees  on  the  full  amount  accounted  for 
by  ber  in  the  first  and  so-called  final  account. 
He  did  not  fully  administer  upon  the  proper- 
ty, and  was  therefore  not  entitled  to  full 
commissions.  Estate  of  Plercy,  168  Gal.  750, 
146  Pac.  fiS.  Moreover,  his  fees  should  be 
based  upon  the  amount  of  the  estate  when  the 
account  is  finally  settled. 

No  other  points  require  mention. 

Order  reversed. 

We  concur :  ANGEIXOTTI,  O.  J. ;  SHAW, 
J.;  MELVIN,  J.;  SL08S,  J.;  HUNSHAW, 
J.;  LORIGAN.  J. 


OLABEMONT  COUNTRY  CLUB  et  aL  v. 
INDUSTRIAL  ACCIDENT  COMMISSION 
OF  CALIFORNIA.   (S.  F.  7709.) 

(Supreme  Goqrt  of  California.    Feb.  9,  1917.) 

1.  Mastbb  AHD  SBBVAinr,^3>361— Wobkjun'b 
COUPENSATZON  ACT— "EhFLOTA"  —  StJLT- 
■DTES— "CoiraBAOT  Of  BMPLOTMBWT"— "SMV- 

Under  OIt.  Ood«  1 1969,  defining  a  contract 
of  employment  to  be  a  contract  by  w^ch  one 
who  is  called  the  employer  engages  another  who 
la  called  tbe  emploV^  to  do  sometbiog  for  the 
benefit  of  the  employer  oi'  of  a  third  iHn«on, 
despite  section  2009,  providing  that  a  aervsnt  la 
one  employed  to  render  personal  service  to  his 
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employer  and  wbo  remaioB  entirely  under  the 
control  and  direction  of  the  latter,  a  caddy  was 
the  employ*  within  the  Workmen's  Ootnpensa- 
tioii  Act  (St.  1913j  p.  279),  of  tbe  countrr  <^ab 
whose  members  utilized  his  services  in  playing 
golf,  though  he  was  paid  by  the  players  he 
served  through  the  dub's  caddy  master,  since 
the  employment  and  discharge  of  the  cadd^  dut^ 
ing  all  of  the  time  he  was  not  actually  in  the 
service  of  a  member  was  wholly  under  the  con- 
trol of  the  club,  the  determinative  fact 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy6;  Servant.] 

2.  Mavtbb  and  Sbbtaht  «=s»361— Wobkmbn'b 

COKPBMeATlON  AOT^EhPLOTA. 
The  fact  that  the  caddy  reported  for  duty 
and  was  employed  only  on  speciBc  days  did  not 
militate  at  aU  against  th»  pr^NwitloD  that  b« 
was  an  employ^. 

3.  MASnCB  AND  SravAKT  lAOCKfl)  — WOBK- 
JKEM'B  COMPBMSATIOH  AOT  —  AMOUKT  OF 
AWABO  TO  MlHOB. 

In  an  injured  golf  caddrs  proceedings 
against  the  employing  country  dub  for  compen- 
sation under  the  Workmen'i  Compensation  Aet, 
where  the  evidence  showed  that  the  basis  of  the 
award  was  within  the  earning  capadty  of  good 
caddies,  the  award  would  not  be  set  aside  on 
ctHnplaint  that  its  amount  was  not  jastifled  by 
the  evidence,  in  that  it  vm  bMwLon  the  euning 
caiudty  of  a  flntrdaas  caddy,  Bud  there  was  no 
assurance  that  the  injured  caddy  would  become 
such,  and  tiiere  was  no  assurance  that  when  he 
attaincd-hls  majority  he  woold  purBue  t^e  voca- 
tion of  a  caddy,  and  that  if  be  did  pursue  the 
vocati^q  he  would  follow  it  every  day  instead 
of  only  on  Saturdays  and  Sundays,  as  he  was 
doing  when  injured;  the  Workmen's  Compen- 
sation Act  (St,  1913,  p.  288)  }  17,  providing 
that  if  the  injured  employ^  is  a  minor,  and  bis 
incapadty  is  permanent,  his  average  weekly 
comings  shall  be  deemed,  within  the  limits 
fixed,  to  be  tbe  -weekly  sum  that  under  ordi- 
nary .dreumstanoes  he  would  probably  be  able 
.to  easn  after  attaiping  the  age  of  21,  in  tbe  oc- 

}''Upation  in  which  he  was  employed  when  in- 
ured, ff  he  had  not  been  injuria. 

In  Bank.  Proceedings  by  Baymond  Harris, 
for  compensation  for  personal  injuries  under 
tbe  Workmen's  Compensation  Act,  ag&lnst 
the  ClAremont  Country  Club,  employer,  and 
the  ^tna  Life  Insurance  CQiQpany„  insurer. 
There  was  an  award  by  the.  Industrial  Acci- 
dent Commission,  and  the  employer  and  In- 
surer petition  for  writ  of  review  to  annul 
g^ch  award.   Award  affirmed- 

Redman  & .  Alexander,  gf  San  Fxauclsco, 
for  petilionera.  Christopher  U.  .Kxdiey.  of 
San  Francisco,  ftor  respondenft 

HENSHAW,  J.  Eeview  to  annul  an  award 
of  the  Industrial  Accident  Commission.  On 
March  7,  1916,  Baymond  Harris,  a  boy  14 
years  of  age,  while  caddying  for  a  member  of 
the  Claremont  Country  Club,  leaned  against 
the  handrail  of  a  bridge  spanning  a  small 
creek  on  the  golf  couiW  of  the  club.  The 
rail  gave  way,  and  the  boy  fell  backward  in- 
to the  cre^,  sutTeriag  a  permanent  Injury  to 
one  of  his  elbowa.  He  filed  tiis  claim  for 
compensation  with  the  Industrial  Accident 
Commission.  The  Claremont  Country  Club 
and  its  Insurer,  the  il^tna  Life  Insurance 
Company,  answered,  denying  only  the  fact 


of  employment  The  commission,  after  hear- 
ing, awarded  the  applicant  fl,170  in  addition 
to  bis  outlay  for  medical  attendance. 

[1  ]  The  prindpal  contention  of  petitioners 
is  that  the  hoy  was  not  an  employe  of  the 
country  dub  within  the  meaning  of  the  pro- 
visions of  the  Code  and  the  terms  of  the 
Workmen's  Compensation  Act  (St.  1013,  p. 
279).  The  undisputed  facts  are  that  the 
club  owns  and  maintains  a  golf  links  for  the 
pleasure  of  such  of  its  members  as  desire  to 
indulge  in  the  game.  The  general  control 
over  this  sport  is  vested  In  appropriate  com- 
mittees selected  from  the  club  members. 
Many  golfers  have  desired  and  do  desire  the 
services  of  attendants  to  carry  their  golf 
bags,  to  aid  In  the  search  for  the  hall,  and  to 
perform  other  like  familiar  services.  For 
these  members  the  club  provides  caddies,  and 
over  them  ia  a  pMd  employe  known  as  the 
caddy  master.  The  club  also  maintains  a 
caddy  house,  which  is  the  station  of  the  cad- 
dies -until  their  servlcea  are  requisitioned. 
The  caddies  are  graded  into  three  classes, 
based  upon  their  records  ai^  abilities  In  the 
service,  the  best  belonging  to  class  A,  the 
next  best  to  class  B,  and  the  beginners  and 
least  efficient  to  dass  C.  A  class  caddies  are 
paid  60  cents,  B  class  caddies  SO  cents,  and 
G  dass  caddies  40  cents  a  game.  A  player 
requisitioning  a  caddy  may  not  designate  the 
boy  whose  services'  he  desires.  His  request 
Is  made  to  tbe  caddy  master,  wh6,  under 
a  system,  summons  the  caddy  whose  turn  it 
Is  to  s^rre.  The  caddy  is  supplied  with  a 
card,  whereon  at  ttie  conclusion  of  the  game 
the  member  makes  his  report  to  the  caddy 
master,  with  remarks  toticlklng  the  Bervtee 
and  quallflcatlonB  of  the  boy,  and  from  tlQle 
to  time  the  caddy  master  regrades  his  cad- 
dies in  accordance  with  these  reports.  At 
the  close  of  th«  game  the:  player  bands  to 
tbe  cMCy  master,  with  his  report,  tbe 
amount  earned  by  his  caddy,  and  this  amount 
Is  immediately  delivered  by  ttie  caddy  master 
to  the  boy.  Thus  each  player  pays  the  caddy, 
and  the  indirect  method  of  payment  through 
the  caddy  master  la  apparently  designed  for 
the  twofold  purpose  of  cpnveoieace  la  making 
ct^oge  and  as  a  cheek  on  "tips"  or  donations 
by  the  members  to  the  caddy  in  excess  of  the 
actual  amount  earned.  The  boys  are  taken 
on  by  the  club  through  tbe  caddy  master  or 
Greens  Committee,  and  the  caddy  master  or 
Greens  Committee  Is  empowered  to  discharge 
a  caddy,  or.  In  other  words,  to  forbid  him  to 
frequent  the  golf  links  and  seek  and  secure 
employment  Upon  the  other  hand,  while  ac- 
tually caddying  the  control  of  the  activities 
of  the  boy  are  wholly  with  the  member  using 
him,  and  the  club,  as  a  club,  bas  of  course 
no  means  of  knowing  What  particular  orders 
or  directions  a  member  may  give  to  his,  cad- 
dy, nor  what  unusual  or  dangerous  duties 
he  may  call  upon  him  to  perform.  For  these 
reasons  pctltlonefa  'argue  that  the  caddlea 
are  not  employ^  of  the  dnh.  and  that  **aU 
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that  the  dub  does  Is  to  afford  boys  who  wish 
to  serve  as  caddies  an  opportunity  for  em- 
ployment by  the  members  of  th?  club  who 
play  golf."  For  this  position  petitioners  be- 
lieve they  And  full  support  In  section  2000  of 
the  Civil  Code,  In  Boswell  v.  Laird.  8  Oal. 
469,  88  Am.  Dec.  840,  in  Fey  t.  German  Gen- 
eral Ben.  Soc..  168  Cal.  118,  124  Pac.  844. 
and  Brown  t.  Smith.  86  Ga.  274,  12  8.  B. 
411.  22  Am.  St  Bep.  456.  Touching  section 
2O09  of  the  ClvU  Code,  petitioners  Insist  that 
the  status  of  the  caddy  Is  that  of  a  servant, 
as  he  is  employed  to  render  personal  service, 
and  that  If  It  be  conceded  that  be  would 
be  a  servant  of  the  xAnb,  while  rendering 
personal  service  at  the  dlrectloa  of  the  club, 
the  relationship  ceases  entirely  whtin  he  is 
actually  engaged  in  caddying  for  a  member, 
since  by  virtue  of  that  engagement  he  no 
longer  la  "entirely  under  the  control  and 
direction"  of  the  Claremont  Country  Club, 
but  Is  entirely  under  the  cmtrol  and  direc- 
tion of  the  member,  who  thus  beccHues  "his 
master."  But  such  refinement  of  reasoning 
makes  no  stronger  appeal  to  us  than  It  has 
to  other  courts.  Section  1966  of  the  same 
Code  has  a  bearing  upon  the  matter,  and 
that  defines  a  contract  of  emplc^ment  (un- 
der which  of  course  the  relationship  of  em- 
ployer and  employd  necessarily  arises)  to  be 
"a  contract  by  which  one,  who  is  called  the 
employer,  engages  another,  who  la  called  the 
employ^,  to  do  something  for  the  benefit  of 
the  employer,  or  of  a  third  person."  The 
reasoning,  we  say,  makes  no  strong  app^l 
to  us,  because  the  language  of  section  2009 
was  never  intended  to  mean,  for  example, 
that  a  housemaid,  directed  to  give  personal 
^ttQDtlon  and  service  to  a  guest  within  the 
h<Hase,  ceased  for  that  reason  to  be  an  em- 
ploy4  or  servant  of  the  householder.  No 
more  do  waiters  In  restaurants  and  cafes 
who,  -  while  attending  to  the  requirements  of 
the  patrons  and  In  contract  bound  to  c<xnply 
with  all  the  reasonable  requests  of  those  pa- 
trons, cease  to  be  employfig  of  the  owners  of 
the  particular  estabUstunent  Nor  Indeed  Is 
the  method  of  compensation  determinative. 
Taking  the  single  case,  of  waiters^  It  is  a 
well-known  fact  that  tn  some  establishments 
they  receive  no  wage  from  their  employera, 
and  are  dependent  entirely  upon  the  "tips" 
which  they  receive  frran  the  persons  they 
serve,  and  It  is  equally  a  well-known  fact 
that  in  some  instances  tt^s  system  Is  carried 
to  such,  an  extent  that  the  waiters  them- 
selves pay  tbe  employers  to  obtain  the  em- 
ployment. So  hero  It  Is  not  of  consequence 
that  the  member .  should  pay  to  the  caddy 
directly  the  amount  he  has  earned,  or  pay 
It  Indirectly  through  the  medium  of  the  cad- 
dy master.  The  employment  and  discharge 
of  the  caddy  during  all  of  the  time  when  he 
is  not  actually  In  the  service  of  a  member  is 
wholly  under  the  control  of  the  country  club, 
and  this  Is  the  determinative  fact  In  the  mat- 
.ter.  In  certain  of  its  .features  the  case,  then, 
la  not  dlsrimilar  to  Galnea  t.  Bard,  S7  AriL 


61S,  22  S.  W.  070,  38  Am.  St  Rep.  266,  where 
It  is  held  that  a  bathroom  attendant,  selected 
and  subject  to  be  discharged  by  the  owner, 
and  performing  service  for  htm  In  keeping 
the  bathrooms  and  the  adjacent  halls  clean, 
is  his  servant,  notwithstanding  the  fact  tbat 
he  paid  Budi  attendant  no  compensation,  and 
the  only  compensation  which  he  received 
was  the  donations  from  the  patrons  under 
whose  control  he  was  while  performing  serv- 
ice for  them.  The  foregoing,  we  think,  will 
certainly  show  the  Inapposlteness  of  such 
authorities  as  Brown  t.  Smith,  86  Ga.  274, 
12  S.  E.  411,  22  Am.  St.  Bep.  456,  where  the 
holding  Is  merely  that  where  a  master  has 
hired  his  servant  to  another,  giving  the  oth- 
er the  complete  and  absolute  control  and 
direction  of  the  servant,  with  the  exclusive 
right  to  discharge  him,  the  -original  master 
Is  not  liable  for  his  negligence.  Wherefore 
upon  this  point  our  own  cases,  above  cited, 
dealing  with  the  general  features  of  the  re- 
lationEriUp  of  employer  and  employ^  and 
master  and  servant  do  not  call  for  review, 
for  these  caddies  are  employed  by  the  club, 
are  contn^ed  by  the  club,  and  the  service 
whldi  they  render  simply  happens  from  its 
nature  to  be  directed  to  contribute  to  tbe 
convenience  and  pleasure  of  the  Individual 
members, of  the  club. 

It]  The  fact  that  the  injured  boy  reported 
for  duty  and  was  em[kloyed  only  on  specific 
days  does  not  militate  at  all  against  tbe 
proposition'  that  he  was  an  employ^.  Dew- 
hurst  V.  Mather,  2  K.  B.  704. 

[3]  The  final  complaint  of  petitioners  la 
that  the  amount  of  the  award  is  not  Justi- 
fied by  the  evidence.  Elements  of  uncer- 
tainty in  this  evidence  are  pointed  out  by 
the  petitioners,  as  that  It  was  based  upou' the 
earning  capacity  of  a  first-class  caddy,  and 
there  was  no  assurance  that  the  injured  boy 
would  become  a  "class  A"  caddy;  also  that 
there  was  no  assurance  that  when  he  attained 
his  majority  he  would  pursue  the  vocation 
of  a  caddy ;  and  as  little  assurance  that  If  he 
did  pursue  the  vocation  that  he  would  fol- 
low it  every  day  Instead  of  only  on  Satur- 
days and  Sundays  as  be  was  then  doing. 
These  statements  are  unquestionably  true, 
but  nevertheless  the  law  Itself  takes  knowl- 
edge of  them  and  defines  the  duties  of  the 
Industrial  Acddent  Commission  under  tbe  In- 
dicated circumstances.  The  evidence  did 
show  that  the  basis  of  the  award  was  within 
the  earning  capacity  of  good  caddies.  The 
act  Itself  (section  17,  c  176,  Stats.  1913)  pro- 
vides as  follows: 

"If  the  itUured  employ^  is  a  minor,  and  his  in- 
capacity, whether  total  or  partial,  is  permnnent, 
bis  average  weekly  eamiogs  shall  be  deemed, 
within  the  limits  fixed,  to  be  the  weekly  sum, 
that  under  ordinary  circumstances,  he  would 
probably  be  able  to  earn  after  obtaining  the  age 
of  twenty-one  years,  in  the  occupation  in  which 
he  was  employed  at  the  time  of  th4  injury.  If  be 
bad  not  been  Injured." 

And  it  is  held,  supporting  such  a  law,  that 
It  la  proper  to  take  Into  oonslderatlon  ttu  Uk- 
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creased  wage  which  a  minor  may  be  fairly 
expected  to  earn.  EUbe^E  v>  Tltcli,  171  App. 
DlT.  89,  156  N.  T.  Supp.  971. 
Hie  award  Is  therefore  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  LOM- 
OAN.  X:  MELTIN,  J.;  SHAW,  J.;  SLOSS, 
J.;  LAWLOB,  J., 


CASS  y.  ROCHESTER.   (L.  A.  8829.) 
(Supreme  Court  of  Calilomia.   S^eb.  6,  19170 

1.  Plbadinq  <8=3345(1)— Motions— Judgment 
on  thb  pueadinqs. 

Judgment  on  the  pletdln^  cannot  be  givm 
in  favor  of  plaintifl,  where  the  answer  puts  in 
issue  a  material  allegation  of  the  comiilaint  ot 
Beta  np  affirmative  matter  constituting  a  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  105S,  1057-1069.] 

2.  Factobb  ^3>1— Rblationshif  of  Pabtiks 
— "GoKSxeniain!* '— "Faotob." 

Where  an  automobile  was  received  by  de- 
fendant under  contract  whereby  he  was  to  hold 
it  on  consignment  and  wben  Bold  to  forward  a 
sum  of  money  to  the  seller,  he  was,  under  Civ. 
Code,  I  2026,  a  factor,  and  by  section  S093  bad 
a  lion  on  the  property;  the  word  "cttutgnnunt" 
importing  an  agency. 

^^pDd^  Note.— For  other  eaaea,  aee  Factors,  Cent 

For  other  definitions,  see  Words  and  Phrases, 
First  and  SeOond  Series,  C<Hisl9imeiit;  Factor.] 

3.  F&oioBS  ^1  — OomsomcBiiT— mdOE  or 
Salb. 

A  sale  from  consignor  to  consignee  does  not 
in  any  event  take  place  until  the  consignee  sella 
the  goods,  and.  if  be  merely  retains  the  goods 
and  claims  a  lien  for  reptin  made,  he  ib  not 
ohargeaUe  an  a  pnrchaser. 

j^^^  ^'^'^  *^  Facton,  Cent 

4.  Pleadikq  «=123— Aitswm^SumtiiENOT 
OF  Penials— Information  and  Bklief. 

Where  it  was  not  a  matter  presumably  with- 
in defendant's  knowledge  wbether  plaintiff  was 
the  assignee  of  the  defendant's  oonsignor,  de- 
fendant's denial  of  the  assignment  on  informa- 
tion or  belief  is  snfBcient  to  ral^e  the  issue. 

[Ed.  Note.— For  other  cases,  see  Ple^init. 
Cent,  Dig.  if  249-252.]  ' 

5.  Pleadino  «s=>345(2)  —  JtrDOSfflNT  on  the 

PLEADINOS — INOOKSIBTENT  DeFENBEB, 

A  d^ndant .  ban  tbe  right  to  plead  incon- 
sistent defenses,  and  if  one  of  them  denies  ma- 
terial allegations  of  the  complaint,  judgment 
cannot  be  rendered  on  the  pleadings,  even  uough 
the  matter  thus  denied  may  be  adzoitted  in  an- 
other defeoae. 

aS6  Pleading, 


[Ed,  Nota^^For  other 
Cent  Dig.  i  1060.] 

6.  Pleading  •»=>127(1)— Admissions— Effkot. 

In  an  action  by  the  assignee  of  tbe  f»>nsiKnor 
of  an  automobile  for  its  return  and  for  damages, 
wbere  defendant  on  information  and  belief  de- 
nied the  assignment  a  clause  in  his  answer, 
"that  tbe  plaintiflfs  assignors  are  indebted  to 
the  defmdant"  in  a  snm  certain,  cannot  be  con- 
strued into  an  admissiw  that  tibe  assignment 
was  in  fact  made. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  264-268.1 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Coun^;  CHuib.  Wellborn, 
'Judge. 


Action  by  PhU  Cass  against  lUchmond 
Rochester.  From  a  Judgment  for  plaintiff  on 
motion  tor  Judgment  on  tbe  pleadings,  de- 
fendant appeals.  Reversed. 

John  a  Btlc&,  Phelpa,  Greer,  ^nnston  & 
Wharton,  and  Paul  E.  Oreer,  all  ot  Los  An- 
geles, for  appellant  Cass  ft  Sbelton,  of  Los 
Angela,  for  leq^tondent 

SLOSS,  J.  On  plalntUTB  motion  for  Judg- 
ment on  the  pleadings  the  court  below  en- 
tered Judgment  In  his  taror  for  f  1,S00.  The 
defendant  appeals. 

Tbe  complaint  was  In  two  counts.  The 
first  alleged  that  on  or  about  October  1, 1912, 
the  defendant  received  from  the  Metallur- 
glqtae  Motor  Company  a  certain  automobile, 
*^der  the  terms  of  a  certain  contract  be- 
tween said  defendant  and  said  Metallurglque 
Motor  Ccmipany  whereby  the  said  d^endant 
agreed  to  hold  the  said  property  on  consign- 
ment, and,  when  the  said  automobile  was 
sold,  to  forward  to  the  said  Metallurgiqne 
Motor  Oompany  the  sum  of  91,600."  It  Is 
further  alleged  that  on  April  22,  1918,  de- 
fendant notified  said  Metallurgiqne  Motor 
Company  that  he  would  not  carry  ont  the 
terms  of  the  said  ccmtract  Thereafter,  it  la 
averred,  the  said  Metallnrglque  Motor  C<hu- 
pany  sold  and  transferred  said  automobile 
to  plaintiff .  The  defendant  unlawfully  with- 
holds said  property  from  the  plaintiff,  to  his 
damage  In  the  sum  of  $500,  and  the  value  of 
said  property  la  92,000.  The  sec(md  count, 
after  restatiug  many  of  t^e  foregoing  mat- 
ters, alleges  that,  while  the  automobile  was 
under  the  control  of  the  defendant  it  was 
damaged,  through  the  defendant's  neglect,  In 
various  particulars,  to  plafbtUTs  loss  In  the 
sum  of  91,382.00.  The  prayer  of  tbe  com- 
plaint was,  on  the  first  count,  for  the  return 
of  the  atit<HnoMle  or  its  value,  together  with 
the  sum  of  9600  damages  for  Its  unlawful  de- 
tention, and,  on  the  second  count,  for  $1,382.- 
00,  the  amount  of  damage  done  to  the  auto* 
mobile  while  it  was  In  defendant's  possession. 

The  answer  admits  the  recdpt  of  the  auto- 
mobile under  the  contract  set  forth  In  the 
complaint  It  admits  that  defendant  had 
refused  to  carry  ont  the  contract,  unless  tbe 
Metallnrglque  Motor  Company  would  repair 
the  automobile,  which  said  company  had  re- 
fused to  do.  Th*  assignment  to  plaintiff  Is 
denied  for  want  of  knowledge  or  InformatiiMi. 
The  defendant  farther  denies  that  be  unlaw- 
fully withholds  the  property  from  plaintiff 
to  plalntlfTs  damage  In  any  sum;  he  allies 
that  he  la  in  possession  of  the  automobile, 
and  refuses  to  deliver  the  same  to  the  plaln- 
tUf,  for  the  reason  that  plaintifTs  assignors 
are  Indebted  to  him  In  the  sum  of  $204,  "as 
in  the  counterclaim  herelnbelow  set  ont"; 
that  defendant  has  demanded  this  sum  of 
plalnUff,  and  offered  to  deliver  the  antomo- 
blle  to  him  upon  ills  paying  said  sum,  but 
plaintiff  has  reMsed  to  pay  the  same.  In 
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answer  to  tbe  aecond  catun  of  actt<m,  defend- 
ant dentes  tbe  aUegatloBs  of  damage  to  the 
antomobUe.  There  Is  a  further  and  sqwr«t» 
defense  based  opon  tbe  representations  of 
the  motor  company  that  the  automobile  was 
.  In  good  omditlon;  whereas,  the  defendant  al- 
leges it  was,  in  fact,  in  bad  order.  In  the 
same  d^ense  it  Is  alleged  that  tbe  Metallnr- 
glque  Motor  Gompany  retosed,  on  defendant's 
demand,  to  pnt  the  car  In  good  order,  and 
that  thereupon  d^endant  demanded  that  said 
motor  company  pay  him  the  sum  of  fl4^ 
wMch  be  had  paid  for  fr^^t  on  said  «aT. 
and  the  tnrther  sum  of  98  per  month  fvr 
storage..  In  addition,  tbe  answer  contains  a 
counterclaim  for  Uw  snm  of  $204,  being  the 
snms  advanced  on  the  ear  by  defendant,  to 
wit,  $1^  for  freight  and  955  for  elercn 
montbsf  storage  at  flie  rate  of  |6  per  month; 

II]  Ju^nunt  on  tbe  lOeadlnga  cannot  be 
given  in  fftvor  of  tbe  plaintiff,  where  the  an- 
swer puts  In  issue  a  material  allegati<m  of 
the  complaint,  or  sets  afflrmatlTe  matter 
constituting  a  defense.  Derby  t.  Jackman, 
89  CM.  1,  20  Fac.  610.  Gonoededly,  tlie  an- 
swer denied  essential  aTerments  of  the  sec- 
ond cause  of  action.  Tba  judgment  was,'la 
Act,  based  upoa  the  first  count  alone,  '^d 
the  Question  la  wbetber  the  answer  contained 
any  denials  or  averments  which  precluded 
Judgment  on  this  count  without  a  trial. 

[2]  The  plaintiff's  allegations  and  his  pray- 
er for  relief  show  very  plainly  that  the  com- 
plaint was  baaed  upon  the  theory  that  tbe 
automobile  was  the  property  of  pUintlfl,  It 
having  been  put  into  the  possession  of  the  de- 
fendant as  the  agent,  for  purposes  of  sale, 
of  plaintiff's  assignor.  If  this  was  the,  cor- 
rect vleiw,  the  defendant's  position  was  that 
of  a  factor  (Civ.  Code,  1  2026),  and  he  there- 
fore had  a  lien  on  the  property  for  all  proper 
ouUays  made  by  him  In  connection  with  the 
agency  (Civ.  Code,  {  3053).  The  right  was 
asserted  in  tbe  answer.  Granting  that,  upon 
the  aunt's  refusal  or  failure  to  sell,  the  prin- 
cipal flight  terminate  the  relatfon  and  re- 
claim the  property,  the  agent  was  still  en- 
tiUed  to  reimbursement  for  his  advances, 
and  to  retain  the  property  as  security.  All 
of  this  is  virtually  conceded  by  respondent. 
But,  in  complete  abandonment  of  the  theory 
on  which  the  case  was  brought,  it  Is  now  ar- 
gued— and  this  Is  said  to  have  been  the  basis 
for  the  ruling  of  the  trial  court — that  the 
transaction  between  the  Metallurglque  Motor 
Company  and  the  defendant  constituted  a 
sole  of  the  automobile  to  the  defendant 
for  the  sum  of  91,50a  This  interpretation 
ot  the  dealings  between  ,tbe  parties  cannot 
be  sustained.  Tlie  averment  of  tbe  comr 
plaint  is  that  the  Mitomoblla  was  xeo^red 
by  the  deCmdant ,  under  a  contract  where- 
by tbe  defendant  ^nia  to  hold  the  proper- 
,ty  w  consignment,  and,  when  the  antomo- 
Wie  was.  oiM,  to  ittrward  to  the  motor  com- 
pany tbe  sum  oi  $1,500l  There  Is  thus  all^ 
ed,  not  a  contract-  iof'lial^  but  me  whldi 


made  the  defendant  tbe  ^nt  of  the  plain- 
tiffs asid^inor  to  sell  tlw  autcsnoMle. 

"The  word  'consignmeDt'  docs  not  Imply  a 
sale.  The  venr  term  imports  an  agency,  and 
that  the  title  is  in  the  consignor."  Harris  v. 
Ooe.  71  Conn.  167,  41  AtL  652:  Bolker  v. 
Great  Western  Ins.  Co.,  4  Abb.  Dec.  (VS.  T.) 
7»;  Storm  v.  Boker,  150  U.  S.  312.  826. 14  Sup. 
fft.  TO,  57  L.  Ed.  1003;  Powell  v.  Wallace,  44 
KaiL;  656,  669,  26  Foe.  42 ;  Buijamia  on  Sales 
(7tii  Bd.)  7. 

IrrespeetiTe  of  the  use  of  tbe  word  "con* 
stenment,"  the  pleading  does  not  show  that 
tSie  transactftofi  was  a  sale,  or  anything  other 
than  an  entrusting  of- the  pn^r^  to  the  de- 
fendant as  agent  for  tiie  purposes  of  sale. 
The  plaintiff  reUes  upon  the  drcnmstanoe 
that  defendant  was  to  remit  a  fixed  sum,  lr< 
ileapective  of  the  amount  for  which  he  might 
sell  the  property.  This,  it  has  often  been 
held,  Ls  not  inconstoteot-wlth  the  relation  of 
principal  and  factor. 

[S]  "We  do  not  think,"  said  the  court  in 
Harris  r.  Coe,  supra,' "that  the  absence  of  a 
limitation  upon  the  price  at  which  goods 
may  be  sold  by  a  consignee  who  Is  to  account 
to  bis  consignee  at  a  fixed  price,  will  trans- 
form an  agreement  made  In  good  faith  and 
dearly  intended  by  both  parties  to  be  one  of 
agency,  Into  a  contract'of -sale."  See,  also, 
McCulIough  V.  Porter,  4  Watts  ft  S.  (P&.)  177, 
39  Am.  Dec.  68;  Sorlh  v.  Davidson.  S3  N.  T. 
Super.  Ct  470;  Walker  y.  Butterlck,  105 
Mass.  237;  BenJamiQ  on  Sales  (7th  Ed.)  7. 
There  are  dedsioim  holding  that  the  terms  of 
the  agreement  may  be  such  "as  to  make  the 
consignee,  when  the  goods  are  sold,  the  pur- 
chaser and  principal  debtor  for  the  good&" 
Benjamin  on  Solves,  supra;  EIx  parte  ;Whit^ 
Ll  R.  6,  Ch.  App.  ^7,  affirmed  on  appeal  21 
Wkly.  Rep.  465;  N.  B.  Mig.  Co.  v.  J.  a  Wag- 
ner Co.,  108  Wis.  584,  84  N.  W.  894;  Nutter 
V.  Wheeler,  Fsd.  Cm,  No.  10,384,  2  Lowell, 
84a  But,  aa  indicated  In  the  passage  Just 
quoted,  even  these  cases  concur  in  tbe  Tlew 
tbat  a  sate  trom  conslgnw  to  oonaiguee.doea 
not,  in  any  event,  take  pla<!e  until  the  latter 
has  sold  the  goods.  In  the  meAiiwhlle,  the 
goods  are  the  vxofierty  of  the  oraslpior,  and 
the  consignee  iB  his  agent  In  the  present 
case,  no  sale  was  made  by  fhe  defendhnt, 
hnd  he  could  not  therefore,  under  any  peri- 
n^ssible  Interpr^tlon  of  the  contnct,  be 
cborged  as  purchaser  of  the  automobile. 

[4, 1]  There  is  still  a  further  ground  of  ob> 
Jectfon  to  the  granting  of  Judgment  on  the 
pleadings.  Defendant  denied  the  transfer 
and  assignment  of  the  automobile  by  the  mo- 
tor c(Hnpany  to  the  plaintiff.  An  assign- 
mwt  by  the  motor  company  oS  its  interest  in 
the  autMnoblle  vas  not  a  matter  that  was 
in«sumably  within  the  knowledge  <tf  the  de- 
fendant A  denial  for  want  of  intbrmation 
or  belief  was  therefore  sufficient  to  raise  an 
issue.  Jensen  v.  Dorr,  169  Cat  742,  747,  116 
Pac.  558.  The  fact  that  in  the  counterclaim 
the  defendant  may  have  made  adpiisslons  In- 
eonslBtent  with  this  denial  does  not  impair 
Ite  tftect  A-  defendant  boa  tbe  xl|^  to  plead 
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loconsi  stent  defenaes,  and,  If  one  of  tbem  de- 
nies material  allegationB  of  the  complaint, 
judgment  cannot  be  rendered  on  the  plead- 
ings, even  though  the  matter  thus  denied 
may  be  admitted  In  another  def^ise.  Nadd 
r.  Thompson,  84  Cal.  39;  Botto  t.  Yanda- 
ment,  67  OaL  332,  7  Pac  753. 

[1]  It  Is  claimed  by  the  respondent  that 
the  denial  of  the  assignment  Is  overcome  by 
an  admission  contained  In  the  same  defense. 
Bat  the  supposed  admlsalon  constats  merely 
of  an  allegation  that  defendant  refused  to 
deliver  the  automobile  for  the  reason  "that 
the  assignors  of  the  plaintiff  are  indebted  to 
this  defendant  in  the  sum  of  $204."  This 
reference  to  "assignors  of  the  plaintiff"  can* 
not  be  construed  Into  an  admission  that  an 
assignment  had,  in  fact,  been  made,  or  that 
defendant  had  such  knowledge  on  the  sub- 
ject as  to  preclude  a  denial  for  want  of  in- 
formation. The  fair  conBtmctlon  of  the 
pleading  ia  that,  while  the  defendant  imts 
the  plaintlfl  to  proof  of  the  alleged  assign- 
ment, he  asserts,  at  the  same  time,  his  right 
to  hold  the  automobile  until  he  la  paid  the 
amount  due  him  front  the  motor  company, 
to  whose  title  the  plaintiff  claims  to  have 
succeeded. 

Tbe  Jodgmmfc  is  reversed. 

W«  concnr:  SHAW,  J.;  LAWLOB,  J. 


NORTHBBN  OAMFOBNIA  POWER  CO., 
Gons(didated,  v.  WAIiLBR  et  al. 
<»«!.  22W.) 

(Suprane  Court  Of  Callfonila,   Feb.  7,  1917.) 

1.  Afpbal  aitd  BnaoB  4s»8S7(l>- Ravnv  or 

The  Supreme  Ooort  will  1<kA  to  findings  and 
emdusioBS  alooe  of  the  (rial  court  to  deter- 
mine whether  the  judgment  is  supportetl,  and 
to  the  evidence,  as  to  whether  Sodiogs  are  sup- 
ported I  but  the  judge's  opinion  may  be  used  to 
explain  doubtful  points. 

_[Ed,  Note.— For  other  cases,  sea  Appeal  and 
fiW/Cent.  Dig.  I  32«2.] 

2.  TUAI.    «»404(1)  — FlKDINGB— COKSTBUO- 

noiT. 

The  opinion  and  findings  of  the  trial  court 
construed,  and  htld  to  show  that  the  court  dis- 
regarded the  real  point  in  issue. 

[Ed.  Note.— For  other  cases,  ^ee  TrIaL  Cent. 
Dig.  g  957.] 

8.  Apfux.  Ajrn  EBiK>n'«53854(2)— Ebboneous 
Reasons  vob  Coubbct  Judomert. 
If  the  evidence  in  controversy  over  water 
rii^ts  Actually  suimorted  the  apportiwment  of 
water  decreed  by  the  court,  its  reasonini^  If  er- 
roneous, will  be  disregarded, 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  fg  340&-34ia] 

4.  EvinsNCE  «=»686  —  BxPBBT  Itemfoirr— 
Ditches. 

The  testimony  of  perswis  not  possessing  en- 
^neering  skill  or  kuowledga  of  hydraulics,  as  to 
capacity  of  and  amount  of  water  earned  by 
ditches,  being  mere  caesses,  was  inadmlsirible  as 
expert  testimony ;  die  matter  being  susceptible 
of  exact  measurement. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cult  Dig.  H  2343,  2344,  234r.] 


B.  EviOENCE.  «3»470  —  DxpEarr  Teotimont  — 

OEnBBAL  Rule. 
It  is  the  gensral  rule  that,  whenever  possi- 
ble, data  to  eatabltsh  gbren  eooditiona  must  b« 
introduced  In  evidence  and,  if  smentific  knowl- 
edge ia  necessary,  this  may  be  given  by  the 
opinion  of  experts;  but;  wh*T«  not  possiUe, 
of^lMS  of  ordinary  witnesMS  am  admissiWe  aa 
being  the  best  evidence. 

(Ed.  Note.— For  other -eaasa,  ate  Byidmeer 
Cent  Dig.  I  222ai 

6.  EvnnnoE  4e9674— Opiniok  Kvidencx- 

CORSXIOX  WITH  OtHZB  EV(pENCB. 

,  Where  defendant's  evidence  aa  to  capacity  ct 
and  amount  of  water  carried  by  ditches  waa 
mianifestly  inferior  to  that  of  plaintiff  regarding 
actual  pnyslral  conditions,  Code  Civ.  Proc.  { 
1963,  declaring  presumption  of  ^w  that  "high- 
er evidence  would  be  adverse  frwa  inferior  evi- 
dence being  produced,"  wfll  apidy. 

[Ed.  Not*.— For  other  cases,  asa  Bviduce, 
Cent  Die.  I  2400.] 

7.  Watbbb  and  Wxikb  Oomna  «a»162^— 
Aonoif  TO  Fboibot  Waiu  Biobx»— Fhid- 

ZHO. 

In  a  controversy  over  water  rights,  the 
court'a  finding  aa  to  allowance  and  diviaion  d 
water  to  certain  ditches  hM  not  supported  by 
the  evidence. 

[Ed.  Note.— For  other  oases,  see  Watoa  and 
Water  Courses^  Cent  Dig.  i  1B6.1 

8.  Costs  «»32(S)— Pkbbons  EimnBD  to. 

Where  plaintiff  in  a  controversy  over  water 
rigTits  recovered  judgment  against  defendant, 
although  not  for  full  amount  claimed,  it  waa 
entitled  to  costs  under  Code  Civ.  Proc  {  1002, 
providing  for  allowance  of  costs  as  of  oonrse. 

[Ed.  Note.— For  other  eases,  see  Oostsu  Otot 
Dig.  1 112.]  ■ 

Department  2.  Amwal  from  Snpeslor 
Court,  euuurta,  Cmaxtri  W.  D.  nUotau, 
Judge. 

Action  toy  the  Norttaem  CaUfonda  Power 
Company,  OonsoUdated.  against  John  Waller 
and  others.  Judgment  for  defuidattta,  and 
plaintiff  appeala  Reversed. 

Carr  &  Kennedy,  of  Redding,  for  appe- 
lant McCoy  A  Gans,  (tf  Red  Blgfff  foe  re- 
^ndents. 

HENSHAW,  J.  Plaintiff  broug)it  ttt  ac- 
tion against  John  Waller  and  A.  P.  Waller, 
chaining  them  with  the  partial  destnictlon 
of  a  dam  maintained  to  Imiwund  the  waters 
of  North  Battle  creek  In  Shasta  county,  and 
with  threats  of  the  cMitinnance  of  Uke  tres- 
passes. John  Waller  filed  a  crossKxanplalnt, 
asserting  rights  In  himself  and  othen  In  the 
waters  of  this  creek,  which  Fleets  were  de< 
Glared  to  be  superior  to  tlraae  of  the  plaintiff- 
The  rights  of  these  cotenanta,  it  waa  assert- 
ed, arose  out  of  a  pr^w  appropriation  by  a 
ditch  known  as  the  Loggerhedd  Dltdi.  These 
cotenanto  were  brought  Into  the  action  as 
defendants.  While  In  Its  form,  therefore, 
this  ia  an  action  for  an  inJunctlMi  agalnat 
trespass.  111  its  essence  it  la  a  controveray 
over  rights  to  the  water  of  Nortb  BatUa 
^reek.  Diasatlafled  with  the  judgment  of 
Oie  eonrt  in  Its  ditlalon  of  these  watw^ 
plaintiff  has  aroealed.  Itk  principal  centen- 
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ttons  are  th^t  the  vltnl  flndlngB  are  not 
supported  by  the  eTldence. 

In  1886,  the  first  appropriation  of  the  wa- 
ters of  this  creek  was'made  by  the  defendants 
and  their  predecessors  In  Interest  through 
the  Battle  Creek  Bottom  Ditch  Company's 
ditch.  This  ditch  Is  commonly  known  as  and 
will  here  be  called  the  "Loggerhead  Ditch." 
The  recorded  notice  declared  for  an  appro- 
priation of  600  inches  of  water  measured 
under  a  4-Inch  pressure.  In  1895,  the  de- 
fendants filed  a  notice  pf  appropriation  by 
the  sam^  ditch  of  2,000  inches  measured  un- 
der a  4-inch  pressure.  In  1890  and  1891, 
another  ditch,  taking  water  out  of  the  creek 
was  constructed.  It  was  known  as  the  Vila's 
or  the  Farlow  Ditch,  and  will  here  be  called 
the  "Vilas  Ditch."  Appellant  contends  that 
by  the  ownership  of  Vilas  Ditch,  which  it 
has  acquired,  it  Is  entitled  to  divert  625  inch-, 
es  of  water  measured  under  a  4-lnch  pres- 
sure, In  subordination  to  the  prior  right  of 
the  Lo^erhead  Ditch  to  600  inches.  The 
nses  of  the  water  under  both  of  these  appro- 
prlatiopa  were  originally  the  ordinary  agri- 
cultural -uaes— domestic,  watering  of  stodt, 
and  Irrigation. 

Ai^llant  Is  s  public  serrlce  corporation 
engaged  in  the  generation!  and  distribution 
of  ^ectrlclty  for  light,  heat,  and  power.  It 
defvelc^  tliie  electrlci^  by  water,  and  maJn- 
taiuB  canals,  ditches,  power  honaes.  etc.,  for 
this  purpose.  In  1907,  it  commenced  the 
oenBtmctlon  of  the  ."Noeth  Battle  .Greek- 
Ditch  to  South  Power  Hooae,"  a  dUdt  com- 
monly called  and  which  here  will  be  called 
the  "CroK  €oimtty>  IMtch."  Unddr  one  of  its 
eaigiin^  H.  A.  Tedfordt  the  loadOons 'of 
tntrar  ligbta  were  nude,  and  tb»  Atob  'and 
its  dam  cmstmcted.  They  ira^e  cotnbleted 
in  1908,  and  ahort:^  thereaftar  the  ani^Hont 
pur^Ased  tbeiVUas  IMtOh  and  water  ri^ts. 
The  capacity  of  this  Onm  Conntry  - Ditch  to 
4,fi00  ailner's  lodiea.  The  coart  decreed  t3ie 
tii^t  to  appAlIaat  t»  divert  all  the  waten  of 
the-creA  to  the  -full  a^dty  of  Its  Cross 
Country  Ditch,  in  sabtirdlBatlon,  however,  to 
the  prior  rights  ot  the  owners  of  tba  Logger- 
head Ditch. 

■  It  la  oiver  these  pilor  rl^ts  tlwt  ttie  con- 
trovert9=  arises.  The  cowtfs  first  awant  waft' 
to  the  Loggerhead  IMtChr  and  .to  Its  owflera 
of  000  Indies'  -of  -  water  measured  under  a 
4-lnch  pres6ur&  Kext  there  was  decreed  to 
plaintiff  (by  virtue  ot  its  ownership  of  the 
Vilas  Ditch)  ISO  Inches  of  water  under  a 
4-bidi  pressure,  after  whldi  it  was  decreed 
that  an  apportionment  should  be  made  of 
the  remaining  waters  at  the  dam  of  the 
Cross  Country  Ditch,  by  which  apportion- 
ment one-alxth  of  the '  flow  of  the  stream 
could  be  retained  by  appellant,  while '  flte- 
slithg  must  be  permitted  to'pflss  on  to  the 
Loggerbead  Ditch  until  It  was  filled  to  Its 
Capacity.  This  ■  capacity  was  found  to  be' 
1,854  Inches  of  ■  water  measured  under '  a 
4-lnch  ]>ressnr&    The  findings  further  de- 


clared against  the  allegaUons  of  tb.^  com- 
plaint concerning  the  Injury  and  threatened 
Injury  by  respondents  to  appellant's  dam. 
And,  finally,  the  Judgment,  after  setting  forth 
the  parties'  rights  and  priorities  by  the  fixed 
quantities,  viz.  600  Inches  to  the  Logger- 
head Ditch  and  then  the  next  120  Inches  to 
the  Vilas  Diti^  adjudicated  that  the  defend- 
ants "have  the  right  to  take  and  divert  the 
said  five-sixths  of  said  remainder  of  water 
In  and  through  tlie  said  ifjoggerhead  pitch 
and  use  the  same  for  Irrigation  on  their 
lands  during  the  Irrigating  season  of  each 
year  or  when  the  same  shall  be  needed  or 
required  by  them  for  Irrigation." 

Appellant  contends  that  the  court  failed  to 
find  upon  i^aterial  issues,  and  that  the  find- 
ings which  it  made  are  indefinite.  Inconsist- 
ent, and  contradictory  and  do  not  support 
the  Judgment.  .  Further,  that  the  Judgment 
Itself  is  void  for  Indeflnlteness.  Other  con- 
tentions are  advanced,  but  these  are  the 
principal  ones  which  demand  conslderatloa. 

So  far  as  concerns  the  water  rights,  the 
Issues  may  be  briefly  outlined.  ,  The  defend- 
ants contended  for  an  absolute  priority  to 
the  first  2^000  Inches  of  the  stream  measured 
under  a  4-inch  pressure,  and  to  all  of  Its 
flow  If  the  quantity  was  less  than  this. 
FlaintifT  conceded  a  priority  to  defendants  of 
COO  inches  and  nio  more,  asserted  a  second 
right  to  the  next  625,  Inches  by  virtue  of  the 
Vilas  Ditch  and  the  Vilas  water  rights,  and 
finally  contended  for  a  .right  In  Itself  of  al). 
the  remaining  flow  of  the  stream  subject  to 
these  two  priorities  by  virtue  of  its  own  ap- 
propriation.       ,     '  , 

Tl^e ^findings  aod  ponauslon,6f  the  coqrt 
have  already  been,  sufficiently  indicated.  By, 
them  the  first  right  a^c^rded  to  defendant^ 
was  a  right , to  bu^  600,  inches  measured  un- 
der 4-inch  pijesaure.  ,  Over  tills  right  no 
controversy  arises.  '  PlalntlfiC  accepts  It  and 
defendants  are  not  appealing-  The  alfowance 
of  but  120  Inches  to  the  V^las  Ditch  presents 
the  first)  matter  In  controversy,  and  to  Its 
understanding  a  knowledge  of  the  following 
facts  is  necessary: .  OrigUaally.  the  notice  of 
appropriation  by  the  liOggerhead  Ditch  called 
for  600  Inches— the  amount  awarded  by  the 
court  This  ditctt.  It  9.ppe&n,  was  cleaned 
and  repaired,  in  tlie  years  that  .followed  its 
constructliHi,  and  by  tide  work  its  actual, 
capacity  was  Increased  until,  as .  has  b^en 
said,  In  189S.  the  defendants  filed  a  notloe 
of  Increased  aniroprlation  by  the  same  dltcii 
up  to  2,000  Inches.  Whatever  may  have  been 
the  original,  flow  of  the  Vilas  DItdt,  it  Is  not 
ooubrnded  Hiat  Its  original  carryUig  ospacity 
was  ev^:  Increased.  Appellant  does  not;  as- 
sert that  tt  was. .  Beqpondutts  ln^  tbetr  evi- 
dence, dsny.Ouit  it  was  ever  «i]argQd»  .  One. 
of  tiie  wHtnesses  nam  op>t]il«  maUtr;  Iqilbe 
foUowliiiig  Language:  .  , 

"(Wall,  when  the  two  ditebM  wak  fiialrdag,  the 

best  I  can  rectdl^t  It  there  wasn't  but  .vei?  lit-, 
tie  diSefence  in  tlie  size  of  them ;  but  the  Log- 
graihead  people,  as  we  call  them,  cleaned  their 
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ditch  and  It  ap  and  It  got  better  every 
year :  but  the  other  dltdi  waa  yery  pporir  look- 
ed after,  Bsd  It  didn't  set  no  better. 

There  was  a  time  in  the  history  of  the 
Vilas  Ditch  when  the  point  of  diversion  was 
changed  and  the  flume  at  the  original  intake 
abandoned,  but  this  was  merely  a  change  In 
the  place  of  diversion  and  not  In  the  quantity 
of  water  taken. 

In  deciding  the  case,  the  learned  trial  Judge 
filed  bis  opinion,  which  in  the  brief  of  appel- 
lant is  presented  in  extenso  for  our  considera- 
tion, and  on  that  opinion  appellant  bases  Its 
argument  that  the  court  adopted,  to  Its  great 
prejudice,  an  unwarranted  and  unexpected 
position  in  weighing  the  evidence  and  decid- 
ing the  case.  Respondents  make  answer  that 
the  views  of  the  court  are  in  no  wise  de< 
terminative,  that  the  Judgment  rests  upon 
the  findings  and  conclnslons  of  law,  and  that, 
the  findings  being  supported  and  the  conclu- 
sions of  law  sound,  a  consideratitm  of  the 
opinion  la  both  irrelevant  and  Improper. 

[1-$]  Bespondents  are  correct  in  saying 
that  this  court  must  and  will  look  to  the  flnd- 
iDgs  and  conclusions  alone  to  determine 
whether  or  not  the  Judgment  is  supported, 
and  will  consider  the  evidence  alone  to  deter- 
mine whether  the  findings  are  supported. 
Nevertheless,  the  opinion  of  the  trial  Judge 
can  with  propriety  here  be  used,  and  is  often 
used,  to  elucidate  doubtful  points  and  as  an 
aid  in  determining  what  the  trial  court  may 
have  conceived  to  have  been  the  vital  issues. 
Churchill  V.  Floumoy,  127  Oal.  355,  59  Pac 
791;  Liver  v.  Mills,  155  Cal.  459,  101  Pac. 
299,  dissenting  opinion  of  Beatty.  G.  J.  In 
Its  opinion  the  trial  conrt  declared  that  the 
evidence  as  to  the  use  of  the  water  carried 
both  ditches  was  "vague,  confilcUng,  and 
unsatlsfoctoi7,"  and. concluded  that  the  most 
feasible  plan  for  it'  to  adopt  was  "to  divide 
the  water  among  the  respective  claimants  as 
nearly  as  may  be  In  proportion  to  the  acreage 
itiigated  on  the  various  ranches  described  in 
the  pleadings."  Then,  repeating  that  the 
evidCTce  as  to  the  acreage  irrigated  on  the 
respective  ranches  was  "somewhat  vague, 
confiictlng,  and  nnsatlBfactory,"  the  opinion 
declared  that  It  appeared  "that  the  acreage 
irrigated  from  the  Lo^rhead  Ditch  during 
ttie  time  that  the  Yilas  Ditch  was  in  use  was 
approximately  five  times  as  great  as  the 
acreage  irrigated  from  the  Vilas  Ditch,"  and 
as  an  award  concluded  that  the  Loggerhead 
Ditch  was  entitled  to  the  first  600  inches,  that 
the  Vilas  Ditch  was  entitled  to  the  next  120 
Inches,  and  that  the  remaining  fiow  should 
be  divided  in  proportion  ot  flve-sixths  to 
one-8ixth.  These  conclusions,  It  will  be  noted, 
are  precisely  those  which  are  embodied  In  the 
findings  and  Judgment  There  is  Justice, 
tberefote,  In  appellant's  conqdaint  that  the 
court  dlaregarded  the  vital  point  of  contro- 
verqr  hotly  litigated  between  the  ipartles; 
that  point  of  controveray  being  the  actual 
amounts  of  water  which  their  ditdies  in  &ct 
carried.  li{  was  snbstantlally  conceded  K^pon 


each  side,  such  is  appdlant*8  cententlon,  that 
whatever  water  was  In  fact  carried  was  put 
to  a  beneficial  use.  But  to  this,  as  we  have 
Intimated,  respondents  make  answer  that  the 
evidence  does  In  fact  support  the  apportion- 
ment of  the  water  actually  made,  and,  this 
being  the  situation,  the  reasoning  of  the  court 
in  the  opinion,  even  If  held  to  be  erroneous, 
must  be  disregarded.  The  soundness  of  this 
position  we  have  already  declared. 

This  BummarizaUon  of  the  opinion  of  the 
court  shows  the  need,  however,  for  a  more 
careful  scrutiny  of  the  evidence  relied  upon 
by  respondents,  since  it  is  quite  manifest 
from  his  <^ini<»i  that  the  tiial  judge  did  not 
accord  to  it  the  full  weight  for  which  re- 
spondents contend;  in  this  regard  the  opin- 
ion declaring  as  follows: 

"There  ii  some  testimony  by  witnesses  who 
were  familiar  with  the  ditcaes  described  in  the 
pleadings  daring  their  early  history^  as  to  tb* 
comparative  quantity  of  water  carried  or  con- 
veyed in  them.  Some  ol  such  witneaees  esti- 
mated that  the  Loggerhead  Ditch  carried  twice 
as  mudh  water  as  the  TUas  Dltdi;  aome  thongbt 
that  the  former  ditch  carried  ten  times  as  much 
as  the  latter;  but  the  greater  number  of  such 
witnesses  estiitaated  the  quantity  of  water  in  the 
Loggerhead  Ditch  'as  being  frnn  four  to  five 
times  as  much  as  in  the  Vilas  ditcb.  While  this 
class  of  testimony  Is  not  vera  Batisfactoty  or 
conclusive,  it  tends  to  corroborate  the  testi- 
mony of  defendants  as  to  the  compaiatlva  acre- 
age irrigated." 

What,  then,  upon  this  matter  does  the  evi- 
dence dlstdose?  It  discloses:  First,  that  there 
was  a  gradual  increase  in  the  capacity  of 
the  Loggerhead  Ditch  and  with  that  Increase 
of  capacity  doubtless  an  increase  In  the  flow. 
Nevertheless,  the  amount  of  this  priority  ia 
fixed  by  the  court  at  600  indies,  wfaldi 
aiAonnt  ia  the  full  amount  covered  by  the 
original  notice  of  apprt^rlatlon  under  which 
the  Loggerhead  Ditch  was  constructed. 
Touching  the  capacity  and  dlver^n  of  the 
Vllaa  Ditch,  and  remembering  that  that  capac- 
ity and  diversion  it  Is  conceded  was  never 
increased,  the  direct  and  positive  teatlmoDj 
offered  by  -appellant  was,  first,  as  to  the 
dimensions  of  Uie  ditch  wiUi  its  flumes  and 
the  gradient  of  the  flow.  Tbta  evidence 
showed  a  capacity  of  the  605  Inches  contended 
for.  Second,  there  was  {^ven  the  direct  evi- 
dence of  VUas  and  his  auQceasora  that  during 
the  irrigating  season  the  ditch  ran  full,  "all 
it  would  carry."  And.  third,  it  was  ahown 
that  the  old  water  marks  atlll  stood  upon 
the  original  finme  at  the  intake  (which  orlg- 
iual  fiume  was  abandoned  when  the  point  of 
diversion  was  changed)  and  established  that 
the  quantity  of  water  which  the  dit<A  wu  re- 
ceiving was  that  clalnwd  by  plaintiff. 

Agalhst  this  direct  and  positive  evidmce, 
there  was  presented  on  behalf  of  respondents 
evidence,  priw^pally  their  own.  going  in  aome 
Instances  to  the  carrying  capacities  of  the 
two  ditches,  and  In  other  instances  to  a  com- 
parison of  the  amount  of  water  which  they 
were  actually  carrying.  To  the  admission. of 
this  evidence  appellant'  strongly,  objected. 
Bat  dealing  here .  and  now  (ndy  with,  its 
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weight,  and  not  with  its  ailmlsalbiUtr,  It 
amounted  to  this:  That  the  witnesses  were 
of  varying  ophilona  aad  placed  the  capacity 
of  the  Log^rhead  Ditch  at  from  two  Umea 
to  ten  times  that  of  the  Vilas  Ditch.  BW- 
dence  of  like  character  was  offered  by  some 
of  these  witnesses  as  to  the  amoanta  of  water 
carried.  Thus  witness  Orodker: 

"Well,  I  should  say  as  to  the  compBratire 
amoants  of  water  in  the  two  ditcbes  that  the 
Locgeihead  Ditch  would  carry  at  least  five  or 
six  times  more  than  the  Tilas  Ditch  was  carrj- 
ing." 

TntnesB  lAkey: 

"Well,  there  might  have  been  four  times  as 
much  water  in  the  Loggerhead  Ditch  as  there 
was  in  the  VUas  Ditch.  There  might  han  been 
more  and  might  have  be^  less." 

Defendant  Patterstm: 

"Wdl,  I  would  say  from  four  or  five  times  up 
to  eight  or  ten  times  more  water  in  the  Logger- 
head Ditch  than  there  would  be  in  the  Vilas 
Ditch  on  an  average." 

Defendant  Loomls: 

"About  one-tenth,  the  YUmb  Ditch  carried 
about  one-tenth  as  mudi  mttt  as  the  Logger- 
head Ditch." 

It  Is  to  be  noted  that  this  evidence  was  di- 
rected to  the  obaervatloas  of  the  witnesses 
during  a  number  of  years,  and  was  carried 
down  imtll  the  year  1909,  when  trouble  arose 
between  these  litigauts.  Still  further  it  la 
to  be  noted  that,  while  the  capacity  of  the 
VUas  >Dltch  remained  stationary,  that  of  the 
Loggerhead  Ditch  was  increased  by  gradual 
develo[»nent  work.  And,  finally,  it  Is  not  to 
be  forgotten  that,  whatover  that  increase,  the 
prior  right  of  the  Ixiggerhead  Ditch  over  the 
Vilas  Ditch,  was  fixed  by  the  court  at  600 
inches  (Well,  Water  Rights,  9  474),  and  by 
that  determination  all  of  the  parties,  as  well 
as  this  court,  are  here  boand— the  appel- 
lant becanse  It  is  not  complaining  of  It,  the 
respondent  because  it  bas  not  appealed  from 
it,  and  this  court  because  for  those  masons 
it  is  an  accepted  admeasurement  and  adjudi- 
cation. 

But  what  is  complained  of,  and  It  is  a  com- 
plaint which  the  a^^ilant  is  entitled  to 
make,  is  that  its  water  right  for  the  VUaa 
Ditch  was  by  the  flndlnt  of  the  oonrt  va- 
justifiably  reduced. 

[4]  Here  it  becomes  necessary  to  say  a 
word  concerning  the  admissibility  of  this  evi- 
dence thus  permitted  to  be  introduced.  Ad- 
mittedly none  of  these  witnesses  possessed 
any  eng^eering  capacity  or  any  sclentlflc 
knowledge  of  hydraollcs.  Their  estimates, 
therefore,  of  the  carrying  capacity  of  the  two 
ditdies,  as  well  as  their  estimates  of  the 
amounts  of  water  actually  carried,  were  but 
mere  guesses,  and  the  unreliability  of  the 
evidence  itself  is  demonstrated  upon  the  face 
of  it  when  it  is  remembered  that  these  guess- 
es varied  in  declaring  the  superior  capacity 
of  the  Ix^gwhead  Ditch  to  be  from  two  to 
ten  times  that  of  the  Vilas  IHtch.  Manifest- 
ly this  testimony  was  not  admissible  as  giv- 
ing tba  ivinion  of  experts.    Goldstein  r. 


Black,  50  Cal.  468;  fitate  v.  Btaionl,  78  K. 
J.  Law,  33d,  74  Atl.  S26,  20  Ann.  Cas.  204. 

[I]  The  general  rule  upon  an  suCh  sub- 
jects of  Inquiry  Is  that  where  pooslble  the 
data  to  establi^  a  given  condition  or  fact 
must  be  laid  before  the  court,  and,  if  sdentlf- 
1«  knowledge  be  necessary  to  formulate  these 
data  into  a  statement  of  the  ultimate  fact 
to  be  arrived  at,  this.  If  it  require  a  special 
training  flklll,  may  be  done  1^  the  <^n- 
Ion  of  experts.  Sappenfleld  t.  Bfaln  St  By* 
Oo.,  01  Oal.  48,  27  Pac.  BDO;  Parkin  t.  Oray- 
son-Owen  Oo..  1B7  OaL  41, 108  Pac.  210;  Ifc- 
Leod  r.  Miller  ft  Lnx  (Nev.)  1B&  Paa  666; 
WIgmore,  Bvidenee,  |  1918.  A-  necessary 
modification  of  this  rule  Is  that  when  these 
data — these  probative  facta  to  establish  the 
ultimate  Oct— may  not  thus  be  presented  to 
the  court,  the  opinions  of  ordinary  witnesses 
become  admissible  as  being  the  best  evidence 
available.  In  lllnstratlon,  If  a  conttoven? 
had  arlBOi  between  these  parties  over  their 
ditches  and  water  rl^ta  and  botti  ditehes  be- 
fore trial  bad  actually  been  deetnqred.  leav- 
ing no  superior  data  tonchlng  sise,  capacity, 
and  anxHmts  of  water,  nnqnestloiiably  the 
evldmce  of  these  witnesses  would  be  ad- 
missible as  bdng  the  beet  evUenoe  available 
to  establish  the  fiact-ln  eoatrowsy.  Or. 
again,  whwe  tnm  the  nature  of  tiie  Inquiry 
it  is  in^Kwslble  tor  any  witness  adequately 
to  preswit  to  the  court  all  of  the  facts,  as  In 
cases  ef  l^ntlty  at  appearance,  at  mannert 
of  size,  of  ctdor.  of  wel^t,  and  at  times  of 
quantity,  the  <H>lnlonB  of  witnesses  based 
upon  tlie  impressions  that  they  have  re- 
ceived from  their  obeervations  become  ad- 
missible. Wharton,  |  613,  note;  Lawson, 
Expert  and  Opinion  Er.  p.  8;  Rogers  on 
Testimony,  lOlS.  But  in  the  present  case  it 
is  ai^rent  from  what  has  already  been  said 
that  incontrovertible  evidence  was  available 
to  both  sides  to  establl^  the  carrying  ca- 
padty  of  the  Vllaa  Dlt<Ai.  It  and  its  flumes 
were  there  upon  the  ground.  Its  gradient 
was  suscepttl^  of  exact  measurement, 
nierefore  wliat  that  ditch  could  carry  could 
be  shown  to  a  demonstration.  What  in  fact 
it  did  carry  was  estaUliiied  wlthont  contro- 
versy by  the  testimony  offered  by  plaintiff,  to 
the  effect  thaft  when  the  water  was  needed 
the  dltdi  ran  full.  When  snch  data  can  be 
laid  before  a  court  It  Is  universally  held  to 
be  error  to  admit  mere  Inexpert  opinion. 
Conner  v.  Stanley,  67  Cal.  315,  7  Pac.  723; 
Railroad  Co.  v.  Tarborough,  56  Ark.  612, 
20  8.  W.  515 ;  Indianapolis  Tr.  &  T.  Co.  v. 
Kldd,  167  Ind.  402,  79  N.  E3.  847,  7  L.  R.  A. 
(N.  S.)  143, 10  Ann.  Cas.  M2 ;  Commonwealth 
V.  Sturtivant,  117  Mass.  122, 19  Am.  Rep.  401 ; 
Road  V.  Leonhardt,  06  Md.  70,  5  Atl.  346; 
Mann  v.  State,  28  Fla.  610,  3  So.  207 ;  Hurt 
V.  Railroad  Co.,  94  Mo.  266,  7  S.  W.  1,  4  Am. 
St  R^.  874;  Railroad  Co.  v.  Fox  (Tex.)  6 
S.  W.  569;  Baltimore  &  O.  Rw  R.  Ca  v. 
Schnlts,  43  Ob\o  St  270,  1  N.  B.  824;  Shaw 
T.  Jones,  188  Oa.  4M,  66  fi;  EL  240;  Tenn. 
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deal,-. Irim,  etc.,  Co.  t.  K^,  168  Ala.  34a,  60 
Soutb.  10p6;  American  Tel.  ft  Tel.  Co.  t. 
Green,  164  Ind-  849,  78  M.  B.  707 ;  American 
Soda  Vi  Ca  T.  Hogue.  17  N.  I>.  87C,  116  N.  W. 
889,  17  U  A.  (N.  S.)  UlS;  Keefe  t.  At- 
mour  *  Co.,  268  la  28,  101  N.  B.  2S2,  Ann. 
Gaa  1914B,  188;  Id  re  Gobam,  U  Cal.  A»p, 
604,  lOS  Pac.  924. 

[6]  Frey  v.  Lowden,  70  Oal.  650,  11  Paa 
S3S,  apon  which  respondents  rely  as  sup- 
jfoTtlng  the  mling  of  tbe  court  admitting  this 
evidence,  luTOlved  a  controversy  over  tbe 
capacity  of  a  dltcb.  The  declaration  of  tfais 
court  was  tbat  tbe  evidence  of  vrltnesses  tes- 
tifying "upon  tbe  subject  from  knowledge 
acquired  by  them  in  30  years'  experience 
in  mining  and  In  measuring  and  seUlng  water 
to  miners"  was  admissible.  No  ciitldsm 
can  be  made  of  tbts  declaration,  taken  In  con- 
nection with  what  we  have  already  said,  be- 
cause, wblle  tbe  oplnloo  siwaks  of  such  evl- 
doice  as  being  "nonexpert,"  It  certainly  ap- 
proaches Quite  closely  to  tbe  evidence  of  wit- 
nesses possessing  a  special  sklU  and  knowl- 
edge. But  tbat  opinicm  takes  no  account  of 
the  next  proposition  to  which  we  address  our- 
selves, and  tbat  Is  tbat  tbe  opinion  evidence 
In  this  case,  when  admitted.  Is  manifestly 
evidence  of  Inferior  c^racter  and  value  to 
the  evidence  Introduced  by  plaintiff  touching 
the  actual  pbyalcal  facts  and  cwdltlons. 
And  In  such  K  case  there  comes  Into  necessary 
application  tbe  declared  presumption  of  our 
law  (Code  Ctv.  Proc.  |  1963,  subd.  6)  that 
"higher  evidence  Would  be  adverlse  from  In- 
ferior evidence  b^g  produeed.V  Reepood- 
ents,  it  will  be  noted,  did  not  seek  to  cmtro- 
vert  tbe  evidence  of  tbe  capacity  of  the  Vllaa 
Dltcb  presented  by  plaintiff,  by  showing  an 
Inaccuracy  in  Its  measurements,  but  content- 
ed themselves  by  offering  inferior  evidence 
on  the  question.  And  finally  upon  this  sub- 
ject-matter It  may  be  pointed  out  that  there 
Is  no  necessary  conflict  In  tbe  evidence.  It 
has  been  said  that  tbe  capacity  of  the  ho^ 
gerboad  Ditch  seems  to  have  been  steadily 
increased  frcmi  the  date  of  Its  first  construc- 
tion until  nine  or  ten  years  th^eafter,  whea 
Its  owners  posted  their  notice  of  .  a  new  aiv 
proprlatUwi  to  tbe  extent  of  2,000  Inches 
measured  under  4-lnch  pressure,  to  be  car- 
ried by  ithat  ditch,  and  after  tbat  until  1906 
when  the  eolargement  was  completed.  Also, 
it  has  been  pointed  out  tbat  the  capacity  of 
the  Vilas  Ditch  was  not  Increased.  The  tes- 
timony of  the  witnesses  for  tbe  deCendants 
ranges  through  all  these  years.  If  we  assume 
(her^n,  of  course,  not  pwaajTig  upon  tbe 
weight  of  the  evidence)  Uiat  the  capacity  of 
the  Loggerhead  fDltdi  waa  thus  Increased  un- 
til it  was,  finally  capable  <j£  carrying  2,000 
inches,  then  in  truth  It  would  have  nearly 
four  tlmM  tbe  capacity  of  the  Tllas  Ditch, 
ami  to  this  extent  the  estioiates  of  respond- 
ents'  witnesses  would  be  supported,  while 
allowing  to  the  Vilas  Ditch  the  600  or  626 
Inches  cdaimed  for  ,lt  Xbe  fundamental  dif- 


ficulty, ■  howsTer,  arises  from  Qie  fitcfc  Oat 
the  court,  compelled  to.  fix  the  first  appro- 
priation of  the  liOggerhead  Ditch  at  600 
Inches,  adopted  the  method  of  cutting  down 
proportionately  the  rl^bta  of  the  Vilas  mtcb 
and  by  this  method  allowed  it  only  120  Inches. 
The  method  whiiA  tbe  oourt  miployed  plain- 
ly grew  out  of  its.jconclusion  that  it  would 
adopt  a<^eaga  as  a  basis  for  its  water  meas- 
urement But  in  fact  and  in  law,  after 
awarding  to  the  Loggerhead  Ditch  the  first 

000  inches,  the  water  right  of  tbe  Vilas  Dltcb 
ims  to  be  determined  by  reference  solely  to 
Its  own  capacity  and  to  tbe  amount  of  water 
which,  wltbln  that  capacity,  it  actually  car- 
ried (for  we  repeat  that  so  far  as  tbis  ap- 
peal Is  concerned  tbe  qnesUon  of  l>eDeaclaI 
use  Is  not  In  controversy). 

[71  It  follom  taere^m  that  Uie  finding  al- 
lowing tbe  Vilas  Ditch  but  120  fndies  Is  un- 
supported. 

Nor  yet  can  we  find  any  support  for  the 
court's  adjudication  which,  after  the  award 
of  600  indies  to  tbe  Loggerhead  Ditch  and 
120  inches  to  the  Vllas  Dltcb,  divides  the  re- 
mainder of  the  flow  in  tbe  proportion  of 
five-sixths  to  the  former  and  one-sixtb  to  the 
latter.  The  quantxun  of  water  to  which  the 
Vllas  Dltcb  Is  entitled  is  an  absolote  quan- 
tum after  the  first  priority  of  600  inches  to 
the  Loggerhead  Dltcb  has  been  satisfied.  It 
Is  not  subject  to  Increase  or  decrease  beycmd 
that.  Nor  yet,  upon  tbe  other  hand.  Is  the 
Loggerhead  Ditch  entitled  to  .five-«liEtlis  of 
the  flow  after  tbe  quantum  of  water  to  which 
the  Vilas  Ditch  Is  entitled:  has  been  received 
by  It.  The  Loggerhead  Dltoh  is  .and  can  be 
entitled  only  to  such  addltUmal  quantum  of 
water  over  tbe  flret  600  inches  as  it  may 
have  legally  aMNroprlated  either  under  Its 
second  nottee  9t  a^wprlaUon  or  adrerse 
usOTi  and  tbat  It  Is  a  quantum  susceptlble^ 
ef  exact  ascertainment  yfb]xii  therefore 
should  be  fixed  by  the  coort.  After  the  de- 
termination of  these  amounts,  then,  as  we 
understand  tbe  case,  it  Is  not  In  oontrorersy 
but  that  plaintiff  by  its  Cross  Country  Dltcb 
Is  entitled  to  all  of  tbe  remainder  of  the 
water  in  the  stream. 

[8]  Tbe  controversy  over  tbe  water  rights 
of  tbese  parties  was  substantial.  Tbe  right 
which  defendants  asserted  was  a  priority 
to  2,000  Inches  of  the  water  of  tbe  stream — 
practically  all  of  It  during  certain  seasons  of 
the  year.  While  plaintiff's  action  was  in 
form  for  Injnnction,  as  has  been  pointed  out, 
tbe  case  resolved  Itself  Into  a  trial  and  de- 
termination of  these  respective  water  rights. 
Plaintiff,  though  not  receiving  all  tbat  it 
sought,  was  given  a  recovery  against  tbe 
claims  and  contentions  of  tbe  respondents. 
It  was  entitled  to  Its  costs.  Code  Civ.  Proc. 

1  1022;  Hoyt  t.  Hart,  149  Cal.  723,  .St  Paci 
669;  SUmson  Canal  ft  Irr..  Co.  t.  Lemoore 
Canal  &  Irr.  Co.,  .  160  Pac.  845;  Sfally  t. 
Weldenatelner,  88  Wash.  398,  153  Paa  842; 
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Cothbert  Burrdl  Ca  t.  P^ple's  Dltcli  Oo. 
(Apfk)  100  Pac.  84S. 

.^^>petbnt  complains'  that  respondents,  un- 
der permission  to  answer  Aa  amendtneht  to 
the  complaint,  wblCh  presented,  no  new  mat- 
ter. Improperly  availed  tbemselres  of  this 
permission  to  Introdnoe  Into  their  answers  a 
new  plM  of  the  statute  of  limitations,  and 
that  the  court,  upon  motion,  refused  to  strike 
oQt  this  new  plea ;  and,  finally,  that  after 
having  refiiaed  to  strike  It  out  the  court  foil- 
ed to  find,  upon  It  In  contemplation  of  the 
new  trial  which  must  be  ordered,  these  mat- 
ters cease  to  be  of  consequence,  and  the  court 
will  xwrmlt  such  amended  pleadings  or 
amendments  .to  the  pleadings  as  ma;  be  meet 
hi  equity. 

The  otiier  matters  urged  upon  out  atten- 
tion appellant  do  hot  require  detailed  con- 
sideration, as'  It  Is  unlikely  that  they  will 
arise  in  or  at  the  second  trial  of  this  case. 
Thus,  as  It  has  been  held  that  appellant  is 
entitled  to  Ita  costs  In  the  trial  court,  and  as 
It  Is  not  within  the  probabilities  that  there 
will  be  another  trespass  and  destruction  of 
appellant's  dam,  and  as  the  vital  controvosy 
Is  over  the  apportionment  of  the  water,  and, 
finaily,  as  the  Judgment  Is  here  reversed,  it 
is  unnecessary  to  consider  whether  or  not 
appellant  was  entitled  to  an  injunction 
against  the  oflTendlng  defendant  Waller,  who 
alone,  it  appears,  tore  out  &  part  of  appel- 
lant's dam.  Tou<Aing  the  uncertainty  of  tSie 
Judgment,  the  trial  court  wUi,  of  course, 
make  Its  Judgment  as  specific  Within  the  war- 
rant of  the  evidence  as  may  be  possible. 

The  Judgment  and  cvder  appealed  fnnn  are 
reversed. 

We  concur:  MBLVIN.  J.;  LOBIGAK,  J. 


NICHOI^ON  T.  NIOHOLSON.  (I*  A.  8812.) 
<8upmne  Conrt  of  Galifdrnia,   SVb.  8,  1917.) 

1.  Appeal  akd  Eabob  4=3846(6)— Finoinqs 
Betono  Issues— Stjppobt  of  judgment. 

Findings,  in  so  far  aS  they  go  beyond  the 
issues  tendered  by  the  complaint,  cannot  bs 
locked  to  on  an  appeal  from  a^  jadgment  as  af- 
fording support  (or  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
GiTor,  Cent.  Dig.  fii  8Se7-^3«2.] 

2.  Mabbiagk  «s9S8(7)  —  AirmruaitT— FsAim 

OB  POBCB. 

Under  Oiv.  Code,  {  82,  {Hroviding  that  a 
marriage  may  be  annulled  wuere  consent  thereto 
«as  obtaineu  through  fraud  or  force,  a  threat 
that,  unless  pInintifE  consented  to  marry  de- 
fenun^  be  wonld  involve  b«r  as  an  accomplice 
with  a  ftigitive  from  Jostice  after  conviction  of 
crim^  was  nut  enough  hi  itself  to  reqidre  annul- 
ment of  marriage. 

[Ed.  Note.— For  other  eases,  see  Marriage, 
C«Dt.  Dig.  1 122.1 

3.  HAEKtAOB  «»60(8)— ANirULUEiiT^FoaoK— 
SuFFXcmOT  or  Bvipehce. 

In  an  aetlw  under  Civ.  Code,  %  82.  to  anDul 
a  msfriage  on  ute  ground  that  plaintifrs  consent 
to  marry  defendlnt  waa  obtainsd  by  tnod  or 


force,  evidence  Md  to  intftslii  a  finding  that  the 
ptBintitrs  consent  Iwd  not  been  obtained  by 

force. 

[Ed.  Note.— For  other  cases,  see  Marriage, 

4.  Tbial  ^388(1)— DKPATii.T—FlliDlirOfl. 

t^Indinga  are  not  required  in  a  default  case^ 
_rKd.  Note.— For  other  eases,  see  Trial,  Cent. 

Dig.  i  ooa) 

6.  Marklaoe  <5=»60{®  —  Annttluewi^Find- 
iNoa— Want  or  ConABrrArroN. 

In  an  action  under  Oiv.  Code.  S  ^  t»  annnl 
a  manisce  on  the  gEoand  that  plaintlff^a  consent 
had  been  obtained  bj  fraud  or  force,  the  want 
of  cohabitation  would  be  important  under  sub- 
dirisiona  4  and  6  only  If  luaintifF  had  estab- 
lished that  ha  c<HiBeDt  was  voidable  because  of 
the  means  byi  which  it  had  been  obtained. 

[Ed.  Note.— For  other  cases,  see  Carriage, 
C?pt  Dig.  M  183-134^.1  .. 

6*  TmiAh  ^93d7-r-00NDDCT  —  Tbiax.  —  Abqu- 

In  an  action  to  annul  a  mHrriage,  where  the 
court  permitted  the  presentation  of  tho  autboii- 
ties  upon  which  t^aintiff  relied,  the  e«^t.  to 
which  the  argument  should  go  was  largely  in  Its 
discretion. 

[Kd.  Note.— For  other  cases,  see  Trial,  Gent. 

Dig.  SS  870,  886.] 

7.  Appeal  akd  Ebrob  «o1170(6)— "Misoab- 
BiAGE  or  Jpsnog"— ComtiiunoBAi,  Fio- 
visions. 

In  an  action  to  annnl  a  marriage,  where  the 
issue  was  one  of  fact  as  to  whether  plaintiff's 
consent  bad  been  obtained  by  fraud  or  force, 
and  dtfotdant  was  not  In  oonrt.  no  Bubstantial 
oradudleo  was  suffered  hr  the  court's  refussl  to 
listen  to  a  discussion  d  the  effect  of  the  evi- 
dence, nor  was  there  any  "mlacarTiage  of  jus- 
tice" occasioned  thereby  within  G<Hist.  art  6,  f 
■14%. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ({  4066,  4543.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Caias.  Monroe, 

Judge. 

Action  by  Sara  A.  Nicholson  against  Cecil 
Nicholson  to  annul  a  marriage.  Judgment 
tor  defendant,  and  from  a  denial  of  an  order 
denying  a  motion  for  a  new  trial,  phdntlff 
appeals.  <HKler  affirmed. 

L.  B.  31osson,  J(An  C.  Miles,  Geo.  L,  Eeet- 
er,  and  Ben  W.  Utter,  au  of  Los  Angeles, 
for  appellant. 

SLOSS.  X  In  this  aeUon,  Inangtat  to  annul 
a  marriage,  the  defandant  defaulted.  After 
hearing  the  testimony  adduced  the  plain- 
tiff, the  oonrt  concluded  that  a  case  had  not 
been  made  out,  and  entered  Jndgmait  denying 
the  rell^  sou^t  The  plaintiff  made  a  mo- 
tion for  a  new  trial.  Which  was  denied,  and 
she  now  appeals  from  the  order  denying  su<fli 
motion. 

The  complidiit  all^^  as  ground  for  annul- 
ment: 

"That  the  consent  of  the  plaintiff  to  marry 
the  defendant  was  obtained  by  force,  in  this, 
that  while  the  plaintiff  waa  under  the  Inflnence 
of  narcotics  adminlBtered  at  the  solicitation  and 
request  of  the  defendant,  the  defendant  threaten- 
ed to  criminally  expoae  a  friend  of  the  plaintiff's 
and  thus  induced  the  plaintiff  to  consent  to  said 
marriage;    that  inunediat^  tbeyea^er,  and 


^For  otber  easMt  tM  same  topio  and  KXT-NimBIGIl  In  all  XC«r-NaUbsr4dDlgesta  and  lailtaaes 
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while  the  plaintifl  v»  «tUl  in  a  dazed  and  ob- 
f uBcated  nate  of  mind,  the  defendant  took  the 
plaintiff  into  a  law  office  where  the  marria^ 
cerenKUiy  waa  performed;  that  the  plaintiff's 
mind  was  so  dazed  that  she  did  not  realize  what 
waa  being  done  or  that  she  waa  really  marrying 
the  def  imaant." 

The  trial  coort  made  findings  of  fact  to  the 
effect  Uiat  the  conaeat  of  the  plalntlif  to 
marry  defendant  was  not  obtained  by  force 
In  any  way;  that  plaintiff  was  not  under 
the  influence  of  narcotics;  that  she  waa  not 
in  a  dazed  or  obfuscated  state  of  mind  when 
she  was  anarrted ;  that  her  mind  was  not  so 
daeed  that  she  did  not  realize  what  was  bdng 
done,  or  that  she  was  really  marrying  the 
defendant,  but  she  did  know  that  she  was 
marrying  him,  and  she  did  marry  him.  The 
findings  state  further  that  the  defendant  did 
threaten  to  expose  a  friend  of  plalntUPs,  to 
wit,  one  Bdwards,  who  was  a  fngitlre  from 
JoBtice  after  conviction  of  crime.  The  defend- 
ant, according  to  the  findings,  told  the  plain- 
tiff that  unless  she  married  him  he  would 
cause  said  Edwards  to  be  brought  back  for 
further  proceedings,  "but  the  plaintiff  knew 
exactly  what  she  was  doing  when  she  married 
the  defendant,  and  the  principal  thing  tliat 
caused  her  to  worry  was  the  fact  that  two 
days  before  she  was  married  she  was  put 
out  of  bex  room  at  the  Victoria  Hotel  for 
nonpayment  of  her  bill  for  two  months,  and 
the  defendant  paid  ber  bill;  he  then  con- 
tinued to  try  to  persuade  her  to  marry  him, 
and  she  oonsented."' 

[1]  Granting  that  the  findings,  In  so  far 
as  they  go  beyond  the  Issuea  tendered  by  the 
complaint,  could  not,  on  an  appeal  from  the 
judgment,  be  looked  to  as  affording  support 
for  such  judgment,  they  do,  neTertheless, 
serve  to  Illustrate  the  impression  produced 
by  the  testimony  on  the  mind  of  the  le&rned 
trial  judge,  and  thus  to  aid  In  deteimlnlos 
whether  the  plaintiff  can  maintain  her  oon- 
tentl<m  that  the  eridence  was  such  as  to  re- 
qoire  the  granting  of  the  relief  demanded  by 
ber. 

[2,  S]  Without  detailing  the  evidence,  we 
may  say  that  It  fully  warranted  the  court  in 
finding  that  the  plaintiff  was  not  under  the 
influence  of  narcotics;  that  she  was  not,  at 
the  time  of  the  marriage,  in  a  "dazed  and 
obfuscated"  state  of  mind;  that  her  mind 
was  not  so  dazed  that  she  did  not  realize  what 
she  was  doing,  or  that  she  was  marrying  the 
defendant  The  court  found,  In  accordance 
with  plaintiff's  t^tlmony,  that  the  defendant 
had  made  threats  to  expose  Edwards,  who 
was  a  fugitive  from  justice.  The  plaintiff 
also  testified  that  the  defendant  threatened, 
unless  she  consented  to  marry  him,  to  involve 
her  as  an  accomplice  of  Bdwards.  But  the 
fact  that  such  threats  were  made  was  not 
enough  In  itself  to  require  the  granting  of 
the  relief  demanded.  It  still  remained 
for  the  trial  judge  to  determine,  on  the  whole 
case,  whether  these  threats  were  the  inducing 
cause  of  plaintlfTs  consent  to  the  marriage, 
and,  If  they  wer^  whether  the  plaintiff's  free 
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exercise  of  will  v^as  thereby  overcome  to  audi 
an  extent  as  to  render  ber  consenl^  apparent 
rather  than  reaL  Section.  82  of  the  Civil  Code 
provides  that  a  marriage  may  be  annulled  for 
various  causes,  including  the  obtaining  of 
consent  to  the  marriage  through  fraud  or 
force.  Duress  and  menace,  which  tmder  the 
Code  provisions  dealing  with  contracts  gen- 
erally are  named  as  causes  for  avoiding  con- 
sent (ClvU  Code,  il  1S67,  1669, 1670),  are  not 
eo  nomine  specified  as  grounds  of  annulment 
Plaintiff  here  alleged  that  her  consent  had 
been  obtained  through  force.  This  averment 
was  certainly  not  sustained,  unless  it  can  be 
said  a  threat  to  make  criminal  Charges  cod- 
stltutes  force.  But,  conceding  that  menace 
may  be  shown  as  ground  for  annulling  a  mar- 
riage, it  still  remains  that  the  consent  Is 
deemed  to  bave  been  obtained  through  this 
cause  "only  when  it  would  not  have  been 
given  had  such  cause  not  existed."  Civil 
Code,  S  1668.  The  evidence  as  a  ^ole  tend- 
ed to  show  that  plaintiff  was  so  situated  that 
any  of  various  motives  and  Influences  may 
have  led  her  to  consent  to  the  marriaga  One 
of  these,  namely,  her  financial  embarrass- 
ment, is  suggested  in  the  finding  above  qnot- 
ed.  We  cannot  say  that  the  conclusicHi 
reached  by  the  court  in  this  regard  did  not 
embody  a  fair  and  reasonable  view  of  the 
evidence.  This  being  so,  tbe  findings  against 
the  plaintiff's  necessary  allegations  cannot 
be  made  the  subject  of  mocessfal  attat^  In 
this  court 

[4,1]  It  waa  not  error'for  the  oourt  to 
omit  to  find  on  the  aTennent  that  tbe  parties 
had  not  cohabited  as  husband  and  wUb  since 
tbe  marriage.  Passing  the  point  that  findings 
are  not  required  in  a  default  case,  the  want 
of  o^bltatlea  vonld  be  In^ortant  oiOy  if 
plaintiff  had  established  that  her  consent 
was  voidable  because  of  the  means  by  which 
it  had  beat  obtained.  OivU  Gode.  1 82,  anbda 
4  and  S. 

During  the  examinatioa  of  the  plaintiff  at 
a  witness,  tbe  court  put  certain  questions  to 
her.  We  find  no  impropriety  In  tltese  intei^ 
rogations,  nor  any  Invasion  of  plalntliTs 
rights. 

[I]  Finally,  It  Is  urged  that  the  court  erred 
in  refusing  to  allow  plaintiff's  counsel  to 
argue  tbe  case.  It  anwars,  however,  tbat  tbe 
court  did  permit  the  presentation  of  the  au* 
thoritles  upon  vdilch  lOalntlff  relied.  Oiffi- 
narily,  a  party  to  an  action  has  the  ri^^t  to 
be  beard  by  connseL  But  tbe  extent  to 
whicli  argument  sbaU  go,  eegpedally  in  dril 
cases  tried  without  a  Jury,  Is  laxfely  tn  the 
discretion  of  the  court 

[7]  In  the  present  case,  i^re  tbe  Issue  was 
a  shnple  one  of  fact,  and  only  one  of  the 
parties  was  In  court,  no  substantial  prejudice 
was  suffered,  nor  was  a  "miscarriage  of  jus- 
tice" occasioned,  by  the  refusal  of  the  court 
to  listen  to  a  discussion  of  the  effect  of  the 
evidence.  Const  art  6,  |  4^.  It  is  perfectly 
apparent  from  tbe  record  that  an  indnlg«u» 
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of  oonnsel's  desire  to  argue  tbe  cave  would 
have  been  fruitless. 

"£t8D  if  the  inferior  eourt  erred  in  rcfaalns 
to  let  the  attonier  speak,  yet.  if  the  canse  has 
been  decided  earrectly,  -we  will  not  rererM  it 
merdy  to  ghw  an  outMtnni^  to  make  a  q»eedi>" 
HnrriMD  Park,  sTk?.  Q.  J.  J.  MarahJ  170, 
174. 

The  order  denying  a  new  trial  is  affirmed. 
We  ooDCiir:  SHAW,  J. ;  IaLWIXXBL,  J. 


PAS8U0BSI     FACanO  CARBON  MFO. 
Oa  «t  aL   (dr.  1806.) 

(District  Court  ot  Appeal,  First  IHstrict,  Call- 
foniia.   Jan.  12.  1917.) 

Apfxai.  axd  BiaM  «b781(D— DxaiaasjJ*- 

Moot  Cask. 
Where  both  parties  conceded  at  tbt  oral 
argument  that  the  case  had  become  moot,  the 
appeal  will  be  dismissed. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  S  8122.] 

Appeal  from  Superior  Court,  Oontra  Coata 
doiinty ;  A.  B.  MtiCeoEle,  Judge. 

Action  J.  D.  Passmore  against  the  Pa- 
«lflc  Carbon  Mannfactortog  Company  and 
others.  From  an  adverse  dedtfon,  plaintiff 
appeals  as  to  defendant  Cbarlea  Lu  Klewert 
CtHnpany.   Ai^teal  ^smlssed. 

Elmer  B.  Nichols,  of  Berkeley,  Byrne  ft 
Lamson.  of  San  Francisco,  and  Ralph  H. 
Wight,  of  Martinez,  for  appellant  H.  W. 
Hutton,  of  San  Francisco,  for  respondent. 

PE>Ri  CURIAM.  It  being  conceded  by  tbe 
ai^Uant  and  reapcmdent  at  the  oral  argn- 
ment  that  this  Is  a  moot  case,  all  that  the 
idaintlfr  demanded  by  bis  complaint  baying 
been  acctxnpllsbed,  and  the  litigation  be- 
tween the  parties  bavlng  been  practically 
settled,  it  la  ozctered  that  tbe  an^al  be  dla- 


aOLDBERG  T.  GETZ.    (Civ.  179a) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec  28.  191&   Rckearing  Denied 
hr  Supreme  Coort  Feb.  28,  1M7.) 

TntAifCT  nt  ComoN  ^»48— Saut  or  Iirm- 

KSI— SbCBR  PbIOK. 
A  tenant  in  common,  vbile  ordinarily  sus- 
taining a  qnasi  C(»)fideDtial  relation  toward  his 
cotenanta,  with  reference  to  the  c<Mnmon  prop- 
erty, so  that  his  action  in  dealing  therewith, 
to  the  benefit  of  the  iwtverty,  wiU  inare  to  the 
ben^t  of  all.  is  not  prevented  from  selling  his 
interest  in  the  property  without  consulting  his 
cotenant  and  for  any  price  obtainable,  and 
therefore  an  agreement  by  purchaser  to  paj 
one  cotenant  more  tor  his  interest  than  was 
paid  to  the  other  is  not  void,  even  if  not  known 
to  the  other  cotenant 

[Ed.  Note.— Fw  other  cases,  see  Tenancy 
in  Common,  Gent.  Dig.  t|  180-1B2,  136,  187.] 

Appeal  friKn  Siv^or  Gooxt,  OUy  and 
Comity  of  Ban  Frandaco;  E.  P.  Megan, 
Judge. 


Action  by  H.  M.  Goldberg  against  Bernard 
Getz.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Loon  Samuels,  of  San  FrancUoo,  for  appel- 
lant. OoodfeUow,  Bells  ft  Orrick,  and  Qood- 
fellow,  EeUs,  Moore  tt.OrOiA,  all  of  San 
Frandeco,  for  reepondent  ■ 

LENNON,  P.  J.  This  Is  an  appeal  from 
an  order  denying  tbe  defendant  a  new  trial 
after  Judgment  In  favor  of  the  plaintiff  In 
an  action  Instituted  for  tiie  recovery  of  the 
som  of  $1,600,  tbe  amount  of  a  check  drawn 
by  the  defendant  on  tbe  Crocker  National 
Bank  In  favor  of  tbe  pialntUTs  assignor,  and 
upon  which  peyment  was  stopped. 

'  The  facts  of  the  case  upon  which  the  find- 
ings and  Judgment  of  tbe  trial  court  rest  are 
practicaUy  ondlsptitcd,  and  In  anbstance  are 
these:  PlalntUFa  assignor,  Jacob  Goldberg, 
was  a  tenant  In  common  of  the  Kell  Estate 
Company,  a  corporation,  of  certata  real  prop- 
erty ctnudstlng  of  20  lots  situate  In  the  city 
and  county  of  San  Francisco,  each  owning 
an  undivided  one-half  Interest  therein.  On 
August  1,  1908.  and  during  tbe  absence  of 
Goldberg  In  Europe,  the  Sell  Estate  Com- 
pany signed  a  contract  wltii  ime  Lucas,  who 
represented  tbe  Otfadant,  Gets,  whereby  It 
Agned  to  sell  the  lots  for  tbe  anm  of  $20,000. 
The  name  "Goldberg  Estate  Company"  was 
also  signed  to  this  agreement  by  E.  A.  Eell, 
tfie  president  of  the  Kell  Estate  Company, 
but  it  was  an  admitted  fact  In  the  case  that 
there  was  no  Goldberg  Estate  Company  in 
existence,  and  that  Kell  had  no  authority  to 
act  for  or  bind  Goldberg  In  the  transaction 
In  suit  or  In  any  manner.  There  was,  how- 
ever, In  force  at  this  time  another  Instrument 
executed  by  Goldberg  and  the  Kell  Estate 
Company,  authorizing  Baldwin  ft  Howell, 
real  estate  brokers,  to  sell  the  same  proper- 
ty. Upon  Goldberg's  return  from  Europe, 
which  was  shortly  after  the  Sell  Estate  Com- 
pany had  executed  the  contract  of  sale  first 
above  mentioned,  Lucas,  the  agent  of  tbe 
defendant,  Getz,  endeavored  to  persuade 
Goldberg  to  sell  his  one-half  Interest  at  the 
same  price  at  which  the  Kell  Estate  Com- 
pany had  agreed  to  sell,  viz.  $10,000.  Gold- 
berg declined,  and  he  so  Informed  the  K^l 
Estate  Company.  Later,  however,  and  prior 
to  October  8, 1908,  Gets  and  Goldberg  agreed 
to  a  sale  of  the  latter's  Interest  in  the  prop- 
erty at  an  advance  of  $1,000  upon  the  price 
agreed  to  be  taken  by  the  Kell  Estate  Com- 
pany for  Its  interest;  and  thereupon  Getz 
executed  and  delivered  to  Goldberg  a  memo- 
randum, prepared  and  presented  by  the  for- 
mer's attorney,  reading  aa  follows: 

"Upon  actual  conaummation  of  sale  of  real 
property  and  delivery  to  me  of  deed  according 
to  terms  of  an  agreement  this  day  made  by 
Keil  Estate  Co.  and  Jacob  Goldberg,  I  promise 
to  pay  to  Jacob  Goldberg  the  sum  of  $l,500i 
Dated  October  8, 1908. 

"(Signed]  B.  Gets.'* 


I  ass  SUM  tatlo  and  xar-NUMBBB  la  all  KivNuibsrad  DlgHto  and  lBd«Ma 
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Immediately  thereafter  and  as  a  resalt 
thereof  there  was  drafted  and  inscribed  with 
pea  and  Ink  on  the  reverse  stde  of  the  con- 
tract of  sale  previously  executed  on.  August 
1,  1908,  as  agreement  dated  October  8,  1008, 
algaed  by  both  the  Keia  Estate  Company  and 
Goldberg,  whereby  they,  as  owners  of  the 
property,  agreed  to  sell  the  same  to  Getz  for 
the  sum  of  $20,250,  $260  of  which  was  to  be 
applied  In  .payment  of  any  claim  for  a  com- 
nrisslon  which  Baldwin  &  I^well  ^ght 
make.^fof  alleged  services..  The  Eell  Estate 
Company  was  i^t  aware  qf  the  secret  sep- 
arate Mi'eeDi^t  to  imy  Goldbei^:  the  addi- 
tional,. $1,500  until  ,8o  Informed  by  Goldberg 
on  the  foUowhigjday  after,  the  close  of  the 
traiG^actlon.  .  Although  fully  .informed  of 
Goldbeitg's  positlire  refusal  to  accept  $10,000 
for  his  Interest  In.. the  p^o^ierty,  nether  the 
Kell  ' Estate.  Company  nor^any  one  on  its  be- 
half made  any  ini^uiry  of  Goldberg  at  or 
prior,  to .  the  consammation  of  the  ^e  con- 
oernlng  the  price  which  he  was  to  receive 
for  his  interest.  Pursuant  to  the  contract 
of  sale  ultimately  made  a  deed  conveying  the 
property  to  Q^tz  was  executed  and  delivered 
to  him,  and  thei)eupoa  he  drew  and  dellv^ed 
to  .the  Ketl  Estate  Oonoiaiiiy,  through  the 
medtnm  of  a  title  insurance  company  through 
which  the  transaction  was  dosed,  a  draft 
upon  the  Mercantile  Trust  Company  In  the 
sum  of  $fi,87S,  and  at  the  same  time  drew 
and  delivered  to  Goldberg  In  the  same  man- 
ner a  similar  draft  in  a  like  amount  Gelz 
and  Goldberg  then  went  tO|  the  Crocker  Na- 
tional Bank,  where  tJie  check  in  suit,  dated 
October  13,  }908,  and  the  agreement  of  Oc- 
tober 8,  1008  (wberela  Getz  promised  to  pay 
the  Bum  of  $1,500  to  Goldberg),  were  deliv- 
ered to  an  officer  of  the  bank,  with  instruc- 
tions that  the  check  was  to  be  surrendered  to 
Goldberg  when  the  deed  to  the  property  was 
recorded.  Immediately  following  the  recor- 
dation of  the  deed  Gets  stopi>ed  paymrat  of 
the  check. 

It  will  be  noted  that  no  claim  was  made  in 
the  lower  oonrt,  and  none  Is  made  here,  that 
the  execution  of  the  contract  In  question 
by  the  Kell  Estate  Company  was  Induced  by 
any  misrepresentations  of  Goldberg  made  to 
all.  or  any  one  of  the  parties  to  transac- 
tion. With  these  facts  as  a  baeds  It  was  Uie 
contention  of  the  defendant  In  the  trial  court 
that  the  secret  separate  contract  was  con- 
caved and  consummated  In  fraud,  and  that, 
the  consideration  for  the  contract  being 
therefore  void,  the  check  in  suit,  which  rests 
upon  the  contract,  was  without  a  valid  con- 
sideration to  support  it,  and  consequently 
that  public  policy  will  Intervene  and  forbid 
the  aid  of  the  courts  to  enforce  Its  payment 

In  support  of  this  defense  It  la  argued  here 
that  tenants  In  common  by  operation  of  law 
occapy  a  ctmfldentlal  relatlonabip  with  ref- 
erence  to  the  common  property,  and  that 
Goldberg,  as  the  tenant  in  common  of  the 
Kell  Estate  Company,  violated  the  obliga- 


tions of  that  relatlondilp  by  falling  to  reveal 
the  existence  of  bis  contract  with  Getz,  and 
thereby  perpetrated  a  fraudulent  conceal- 
ment  upon  his  .cotMiant  which  resulted  in 
detrlmMit  and  disadvantage  to  the  latter. 

Ttie  defense  thus  Interposed  to  the  action 
cannot  be  sustained  upon  the  theory  tliat 
Goldberg,  as  the  cotenant  of  the  Sell  EMate 
Company,  was  obliged  to  disclose  the  price 
which  he,  without  tbe  knowledge  or  assist- 
ance of  his  cotenant,  received  for  his  inter- 
est In  the  common  property.  Ordinarily  co- 
tenants,  by  virtue  of  their  unity  of  Interest, 
sustain  towards  each  other  a  ^uasl  eonQden- 
tial  ,rela^on  with  reference  to  the  common 
property,  and  therefore  the  act  of  (me  co- 
tenant  when  dealing  with  the  common  prop- 
erty, 'beneficial,  wilt  InHre  to  th6  beneBt  ctf 
the  other,  and  neither  will  be  permitted  to 
deal  with  the  property  to  the  detriment  of 
the  other.  Hits  ration  of  mutual  truHt  and 
confidence,-  however,  does  not  extend  to  and 
will  not  In  and  of  Itself  operate  to  Imimlr 
the  Ti^xt  . at  one  cotenant  to  dispose  of  his 
Interest  without  conaultlBg  hla  cotenant  at 
any  time  ^d  for  the  beat  price  obtainable . 
that  la  to  say.  In  tbe  absence  of  contractual 
relations,  express  or  implied,  existing  In  con- 
Jooction  with  tbe  relation  of  optenancy,  there 
is  nothing  In  the  obligation  of  mutual  trust 
and  confidence  which  accompanies  the  latter 
relation  'which  prevents  one  cotenant,  acting 
Independoitly  In  his  own  behalf,  from  de- 
mandlng  and  receiving  for  a  sale  of  his  In- 
terest a  greater  sum  than  that  paid  to  the 
other.  Garr  v.  Boswell  (Ky.)  38  S.  W.  513 ; 
Harris  v.  Lloyd,  11  Mont.  390,  28  Pac.  736, 
28  Am.  St.  Bep.  475;  O'Neal  v.  Cooper,  191 
Ala.  182,  67  South.  688 ;  note  to  Goldthwalte 
V.  Janney,  48  Am.  St  Rest.  <Q;  Bradley  v. 
Harkness,  20  Oal.  6ft. 

Of  course.  If  either  party  acting  for  him- 
self and  bis  twtenant  had  entered  Into  ne- 
gotiations with  Getz  for  the  sale  of  tbe  com- 
mon property,  his  act  In  fixing  a  price  for 
the  entire  property  would  be  for  the  benefit 
of  both,  and  therefore,  aside  from  any  obli- 
gation arising  out  of  the  relationship  of  co- 
toiancy,  good  conscience,  and  fair  dealing, 
would  preclude  either  from  secretly  securing 
for  his  Interest  a  greater  price  than  that  paid 
for  the  Interest  of  his  cotenant  No  sncb  sit- 
uation, however,  as  we  have  seen.  Is  present- 
ed here;  and  therefore  no  duty  devolved 
upon  Goldberg  to  reveal  to  the  Keil  Estate 
Company  the  price  he  wbb  receiving.  In  the 
absence  of  such  a  duty  his  conduct  did  not 
amount  to  a  ^udulent  concealment 

It  fbllows  tn»n  whi^  baa  been  said  that 
the  evidence  supports  tiie  finding  of  the  trial 
court  that  tiie  check  in  suit  was  given  for  a 
valid  and  lawful  omrideration. 

Tbe  ordw  denying  the  defendant  a  new 
trial  Is  affirmed. 

We  concur:  BIOBABDS,  J.;  KBRRI- 
GAN,  J. 
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Ex  parte  CHAMBEBS.  (Gr.  384.J 

(District  Court  of  Appeal,  Third  Dutrict,  Cali- 
fornia. Jan.  3,  1917.) 

1.  GRmNAJL  LA.W  «5»j228— PBSLoaHABT  Ex- 
amination—Time. 

While  the  gtatate  does  not  prescribe  the  time 
within  which  the  prelimitiary  examination  must 
be  b^uQ  after  information  is  filed  before- the 
committing  magistrate,  its  letter  and  «pirit  fa 
opposed  to  a  delay  of  nearly  five  months. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  477.] 

2.  Haiieas  Cobpus  «=»30(2)— Gbottndb  of  Re- 
LIEP — Defective  Indictitbst. 

An  applicatioD  for  a  writ  of  habeas  corpus 
involves  tbe  Question  of  jurisdictioQ,  and  one 
held  in  custody  tinder  a  bench  warrant  iasued 
on  an  indictment  which  is  sufficient  to  give  the 
eoart  jurisdiction  to  try  the  offense  is  not  en- 
titled to  the  writ,  though  the  indictment  is  -ver- 
bally  defective  so  as  to  be  sut^t  to  dwnarrer. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  IMg.  i  2S.] 

3.  Indictment  ard  iNFOBUATion  ^=3l59<3)— 
Amendment  of  Indictment^tatote. 

Under  Pen.  Code.  |  1008,  providifag  that  an 
indictment  may  be  amended  by  the  district  at- 
torney where  it  can  be  done  without  prejudice 
to  the  substantial  rights  of  the  defendant,  but 
cannot  be  amended  so  as  to  change  the  offense 
charged,  a  district  attorney  can  amend  an  in- 
dictment charging  pedury  which  alleged  that 
defendant  falsely  teatined  that  a  note  was  made 
January  IBth  or  22d,  by  adding  allegations  that 
it  was  material  to  know  when  the  note  was  made, 
and  that  in  fact  it  was  made  February  6th. 

[EkI.  Note.— For  other  oases,  see  Indictment 
and  Information,  Cent.  Dig.  {  613.] 

Application  by  Margaret  ChamberB  for  a 
writ  of  habeas  corpus.  Application  denied, 
and  petitioner  remanded. 

Ben  Berry  and  D.  P.  Eicke,  both  of  Stock- 
ton, for  petitioner.  E.  P.  Folts,  IJlst.  Atty., 
and  C.  P.  Rendon,  Deputy  Di«t  Atty.,  both 
of  Stockton,  for  respondent. 

BURNETT,  J.  In  the  return  to  this  ap- 
plication for  a  writ  of  habeas  corpus  appear 
three  warrants  of  arrest  in  proper  form 
which  It  Is  claimed  by  the  sheriff  of  San 
Joaquin  county  Justify  his  detention  of  pe- 
titioner. The  first  two  were  issued  by  a  jus* 
ttce  of  the  peace,  baaed  upon  verified  com- 
plaints cbai^g  two  separate  offenses  ot 
perjury,  and  the  third  is  a  bench  warrant 
upon  an  Indictment,  also  for  perjnty,  Amnd 
by  the  grand  jury  of  said' county. 

As  to  the  warrants  Issued  the  said  jus- 
tice, the  contention  of  petitioner  Is  as  fol* 
hnre: 

"No  preliminary  examination  has  been  held 

ri  either  charge,  neither  does  it  appear  that 
officers  whose  duty  it  is  to  ctmduct  sudi  pre- 
liminary examination  intend  to  hold  a  prelimin- 
ary examination  upon  either  charge,  aa  4  months 
«nd  20  daya  have  elapsed  since-  petitioner  was 
deprived  of  her  liberty  upon  said  charges,  dur- 
ing which  time  she  has  repeatedly  requested  that 
preliminary  examination  be  held,  all  of  which 
reqoests  have  been  Ignored.  While  such  process 
was  at  first  lawful,  she  has  oertainly  l>ec<Mne  en- 
titled to  a  discharge  by  reasm  of  the  failure  of 
fht  oOcers  to  fbUow  the  plain  mandate  of  the 


law  in  the  premises..  Pen.  Qode, 
Const,  art.  1, 1 18;  Fen.  Code,  ' 

As  to  the  other  process  we  have  this  coih 
tentlon: 

On  October  34,  1916,  petitioner  was  indicted 
for  pecjory.  Upon  arraignment  November  20, 
1916,  a  demurrer  was  iBtwposed,  one  point  be- 
ing that,  whOe  the  indictment  charged  the  malt- 
ing of  certain  fidse  statements,  there  Was  no 
sufficient  averment  df  what  the  real  facts  were. 
The  demurrer  was  snstained,  and  the  court-made 
an  order  ^'anting  the  district  attorney  leave  to 
amend  by  November  21, 1916.  at  10  6'ctock  a.  m. 
"This  was  not  an  order  or  the  equivalent  of  an 
order  that  the  case  be  resubmitted  to  another 
grand  jury.  Ex  parte  Williams,  116  Cal.  51^, 
48  Pac.  499;  Ex  parte  Hayter,  16  Cal.  App. 
211,  116  Pac.  870.  Bnt  whether  It  may  be  con- 
sidered the  equivalent  of  an  order  or  not,  it  was 
not  submitted  to  another  grand  jury,  and  the 
demurrer  having  been  austalned,  the  prosecu- 
tion was  at  an  cud  (Pen.  Code,  g  1000;  Ex  parte 
Williams  and  Ex  parte  Hayter,  supra),  unless 
the  amendment  authorised  by  tiie  court  was  O'te 
provided  by  statute.  In  porsuance  of  the  order, 
the  district  attorney  filed  what  purported  to  be 
an  amended  indictment  on  November  21,  1016, 
which  indictment  was  not  found  or  presented  by 
a  grand  jury,  but  prepared,  presented,  and  filed 
the  district  attorney,  and  which  indictment 
differed  very  materially  in  substance  from  the 
indictment  to  which  a  demurrer  had  been  sus- 
tained." 

The  aatd  difference,  It  Is  claimed,  arises 
from  the  allegation  In  the  amended  indict- 
ment that  a  certain  note  was  written  and 
delivered  on  February  6,  IdlO,  and  that  It 
was  material  to  know  the  date  of  its  execu- 
tion and  delivery. 

'  cn  "We  deem  it  unnecessary  to  decide 
whether  sa^d  warrants  Issued  by  the  Jus- 
tice of  the  peace  became  inoperative  and  toUL 
by  reason  of  the  failure  and  refusal  to  bring 
on  the  preliminary  examination,  ^e  may 
remark,  however,  as  to  .this,  that  while  the 
statute  does  not  prescribe  the  numtier  of 
days  after  the  Information  Is  laid  before  the 
conuulttlng  magistrate  within  which  the  pre- 
liminary examination  must  be  beguo.  yet 
both  In  letter  and  spirit  it  Is  opposed  to  such 
unreasenable  delay  as  occurred  herein.  It 
has  often  been  said,  and  it  will  probably  be 
advisable  many  times  to  r^at-lt,  that  a 
person  charged  with  crime  has  certain  rights 
guaranteed  by  the  Oonstltutlon  and  statutes 
that  ev«i  a  district  attorney  is  bouiid  to 
respect.  No  ouq.  should  be  detained  in  prison 
indefinitely  or  capriciously  In  order  that  a 
case  may  be  developed  in  the  future  or  cir- 
cumstances arise  that  will  justify  a  trial 
and  probably  afford  sutticieut  ground  for 
conviction.  The  Interests  of  society  do  not 
demand  and  the  rights  of  the  Individual  for- 
bid such  Invasion  of  personal  liberty. 

[2]  But,  passing  the  foregoing  considera- 
tion, we  may  say  that  we  find  no  ground  for 
affirming  the  InvaUdity  of  the .  ^id  bench 
warrant  The  acope  of  the  writ  of  habeas 
corpus  Is  familiar,  and  we  need  not  describe 
It  further  tbaa  to  st^te  that  the  ai^llcatloa 
for  the  writ  involves,  of  course,  in  one  form 
or  anothv.  the  question  of  JnrlsdtctioQ. 
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Herein  we  tijlck  it  mast  be  held  that  there 
U  no  lack  of  legal  authority  as  to  an;  of  the 
pcoceedlngfl  or  process  by  virtue  of  wlilch  pe- 
titioner's detention  is  sought  to  be  Justified. 
The  warrant  Itself  is  regular  and  within  the 
provisions  of  the  statute.  Indeed,  Its  suffi- 
ciency is  not  assailed  or  questioned.  It  la 
not  draled  that  the  Indictment  coustitntlng 
the  basis  for  said  warrant  was  found  as  the 
law  requires.  Said  indictment  undoubtedly 
stated  a  public  offense  of  which  the  su- 
perior court  had  Jurisdiction.  Without  any 
doubt,  the  crime  of  perjury  is  therein  set 
forth.  "We  deem  is  unnecessary  to  set  forth 
its  averments;  as  It  is  not  seriously  claimed 
that  any  essential  element  of  said  crime  was 
omitted.  The  objections  raised  to  said  In- 
dictment relate  rather  to  the  phraseology 
than  to  any  substantial  d^ect,  and  tbey  do 
not  present  any  question  of  jurisdiction. 

[3]  So  far  there  is  nothing  to  indicate  any 
Illegality  Inl  petitioner's  incarceration.  A 
demurrer  was  interposed  to  said  indictment, 
both  general  and  special.  It  was  sustained, 
the  court  holding  that  there  was  not  a  suffi- 
cient averment  of  "what  the  true  facts  are." 
It  also  appears  that  the  court  made  a  further 
order  granting  the  district  attorney  leave 
t«  file  an  amended  Indictment  by  November 
21,  1016.  at  10  o'clock  a.  m.  This  proceeding 
was  and  Is  warranted  also  the  statute. 
Section  lOOS  of  the  Penal  Code  provides 
that: 

"An  indictiuent  or  Information  may  be  amend- 
ed by  the  district  attorney  without  leave  of  court, 
at  anv  time  before  the  defendant  pleads.  Such 
amenament  may  be  made  at  any  time  thereafter, 
in  the  di8creti(»i  of  the  court  where  it  can  be 
done  without  prejudice  to  the  sabatantial  rigbta 
of  the  defendant  An  iDdictment  can  not  be 
amoided  so  as  to  change  the  offense  diarged," 
etc. 

The  district  attorn^  did  file  an  amended 
Indictment  almost  identically  the  same  as 
the  original,  but  adding,  as  we  have  seen, 
the  averment  that  it  was  material  to  know 
whether  the  note  set  out  In  the  indictment 
was  written  on  January  15th  or  January 
22d,  and  the  further  averment  that  it  was 
written  Febmary  5th.  But  the  offense  was 
not  changed.  The  amendment  constituted, 
at  most,  an  additional  specification  of  the 
perjured  testimony,  and  could  not  have 
prejudiced  the  substantial  rights  of  the  ac- 
cnsed.  In  fact,  the  amendments  simply  made 
the  indictment  more  certain  in  the  respect 
indicated.  In  the  original  It  does  at  least 
Inferentlally  appear  that  it  was  material  to 
know  wbether  said  note  was  written  on  Jan- 
uary 15th  or  22d,  and  there  can  be  no  objec- 
tion to  the  addition  that  it  was  written  on 
February  5tb,  since  it  appears  by  proper 
averment  that  she  ftilsely  testified  that  it 
was  written  on  January  15th  or  22d,  and  the 
effect  of  the  araaadment  is  simply  to  fix  the 
actual  date  more  definitely.  Tbe  case  falls, 
indeed,  within  the  rale  announced  in  People 
T.  Anthony,  20  CaL  App.  686,  129  Pac.  968. 


REPO&TEB  (CaL 

to  the  effect  Oiat  under  said  tecUon  1008 
the  district  attorney  has  no  power  to  amend 
an  Indictment  or  Infbrmatlon  in  matters  of 
substance,  but  only  as  to  matters  of  form. 
In  that  case.  It  may  be  ctmeryeA,  it  was  held 
that  "an  amendment  to  an  Indictment  *  *■  * 
by  mer^y  changing  the  date  in  a  spedfled 
month  as  to  the  commission  of  the  offense 
could  not  be  prejudicial  to  tbe  defendant," 
and  was  pennttted  by  said  statute. 

There  is  certainly  as  ma<^h  reason  for  hold- 
ing that  the  district  attorney  here  did  not 
exceed  the  limitations  imposed  by  said  sec- 
tion of  the  law.  It  may  be  said  also  that 
several  cases  from  other  Jurisdictions  ap- 
proving much  more  serious  amendments  are 
dted  by  respondent,  but  It  is  not  deemed 
advisable  to  refer  to  them  spedflcally.  But 
If  we  coucede  that  the  district  attorney  has 
added  more  than  the  law  allows.  It  does  not 
follow  that  petitioner  Is  entitled  to  her  dis- 
charge. It  would  be  simply  a  case  of  error, 
and  not  of  an  entire  want  of  Jarlsdictton, 
to  be  corrected  in  tiw  court  bdow  or  »• 
viewed  on  appeaL 

We  may  repeat:  The  Jurisdictton  for  the 
arrest  and  detention  of  petitioner,  having  ex- 
isted by  virtue  of  a  valid  Indictment,  was 
not  lost  or  affected  by  reason  of  an  amend- 
ed indictment  charging  tha  same  offense, 
though  in  somewhat  amplified  form.  The 
warrant  was  therefore  continued  in  force  as 
a  legal  process  and  Justifies  the  sheriff  In 
holding  said  petitioner.  Ex  parte  Williams, 
supra,  and  Bx  parte  Hayter,  supra,  the  two 
cases  principally  relied  upon  by  the  a^^- 
cant,  arose  when  said  section  1008  made  no 
such  provision  for  an  amendment  to  the 
Indictment  or  information.  This  was  added 
by  the  statute  of  1011  and  approved  March 
22d  of  that  year.  Prior  to  said  amendment, 
the  section  read: 

"If  the  demurrer  la  allowed,  the  Judgment  Is 
final  upon  the  indictment  or  infmnnatlon  demur- 
red to,  and  is  a  bar  to  another  prosecution 
*  *  *  unless  tbe  court,  being  of  tbe  opinion 
that  the  objection  on  which  the  demurrer  ia  al- 
lowed may  be  avoided  in  a  new  indictment  or  in- 
formation, directs  the  case  to  be  submitted  to 
the  same  or  another  grand  jury,  or  directs  > 
new  information  to  be  filed." 

In  each  of  said  cases  a  demurrer  was  ans- 
talned,  and  no  such  order  was  made  by  the 
trial  court,  and  it  was  therefore  held  by 
the  higher  tribunal  that  under  the  express 
provisions  of  the  statute  the  prosecution  was 
at  an  end,  and  therefore  tbe  deftodant  was 
entitled  to  be  discharged. 

In  the  Wlllluns  Case  the  demurrer  was 
sustained  In  1897  and  in  the  Hayter  Case 
on  January  28,  1911.  It  Is  apparent,  there- 
fore, that  these  cases  are  not  controlUng 
here. 

There  seems  to  be  no  warrant  for  holding 
that  the  writ  should  issue,  and  the  applica- 
tion Is  dented,  and  tbe  petitioner  remanded. 

We  concoTt  OHIPMAN,  P.  J.;  HABT,  J. 
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HABTFORD  ACOIDBNT  &  INDBMNTTT 
CO.  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  aL   (C»r.  2080.) 

(DMtlet  OooTt  9t  Appeal,  Flnt  Dlatriet.  Oal- 
ifomia.   Jan.  4,  IfilT.) 

Marks  and  Sebtant  «=3406(4>— Injvbixs  TO' 
Sbbtaiit— Right  or  RbvuiW. 
EMdence  held  to  'warrant  a  finding  hj  the 
IndoBtrial  Accident  Commission  that  a  serrant 
tnftgtd  ia  saddng  pulverized  grain  e«itracted 
acdnomycoais*  an  affection  of  the  nose  and 
moutii.  reasoa  at  htar  employment^  and  so  a 
writ  01  xeriew  was  luroperljr  denied. 

F«tlti<tti  b7  the  HBitftwd  Acddent  it  In- 
dmml^  Company  for  a  witt  of  nrlew 
against  the  Indnstrial  Acddent  Oommlssion, 
and  ottien,  to  review  an  a.waTd  of  covipoisa- 
tlon  to  H.  A.  Burrlt,  an  empk^^  Applica- 
tion deoSed. 

S.  A.  Ingalls  and  H.  L.  Clayberg,  both  of 
San  FrandBOO,  for  petitlonei.  Chris.  M. 
Bradley,  of  San  Frandaco,  for  respmdentB. 

PER  CURIAM.  Hie  petitioner  herein  pre- 
sents the  entire  record  of  the  proceedings 
before  the  Industrial  Accident  Commission, 
frran  which  It  appears  that  one  H.  A.  Bnrrls 
was,  daring  the  months  of  October,  Novem- 
ber, and  December,  1016,  In  the  employ  of  the 
Perkins  Grain  &  Milling  Company,  of  which 
this  petitioner  is  the  Insnrer,  and  that  while 
BO  employed  In  the  work  of  grinding  and 
saddng  wheat  and  barley  for  feed,  and  while 
actively  engaged  in  filling  sacks  of  such  pnl- 
rerlzed  grain  from  the  spout  of  the  grinding 
mlU,  said  Burris  became  afflicted  with  an  af- 
fection of  the  nose  and  mouth,  which  was  dl- 
Rgnosed  as  actinomycosis,  from  which  be  suf- 
fered partial  disability,  and  for  compensa- 
tion, on  account  of  which  he  filed  his  claim 
before  the  Industrial  Accident  Commission. 
np<Hi  the  bearing  thereon  the  chlet  issue 
presented  :was  as  to  whether  the  applicant  for 
compensation  had  sufCered  any  Injury  arising 
out  of  and  in  the  course  of  his  employment 

The  evidence  taken  upon  this  issue  fras 
that  of  expert  witnesses  as  to  the  nature  and 
causes  of  actinomycosis,  and  as  to  whether  it 
was  or  could  be  conveyed  by  grain  to  the  hu- 
man organism.  Upon  this  subject  the  testi- 
mony of  the  physicians  was  in  conflict,  as 
were  also  the  medical  treatises  upon  whldi 
they  respecUvely  relied  for  their  opinions. 
The  Commission  resolved  this  eonfllct  in 
opinion  and  authority  in  favor  of  the  appli- 
cant for  compensation  by  its  finding  that  "the 
applicant's  employmeiU;  In  and  about  the 
handllog  of  grain  caused  him  to  contract  the 
disease  known  as  actinomycosis."  The  evi- 
dence  in  support  of  this  finding  consists,  not 
only  in  the  opinion  evidence  of  the  physicians 
who  treated  the  applicant  and  diagnosed  his 
case,  but  also  In  the  testimony  of  the  appli- 
cant himself  that  he  had  not  theretofore 
nffered  fnxn  any  sndi  disorder,  but  that  It 
bad  become  acutely  developed  whilst  he  was 


engaged  in  the  work  of  saddng  and  handling 
pulverized  grain  for  his  employer.  We  think 
this  evidence  was  sufficient  to  warrant  the 
CommissUm  in  airlvlng  at  its  aforesaid  condn- 
alon,  and,  this  tielng  so,  .we  have  no  power  to 
Interfere  with  its  discretlim  In  making  said 
award. 

The  application  for  the  writ  Is  denied. 


LBUTHBUSER  v.  SILENT.    (Civ.  17»7.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  28,  1916.) 

1.  CONTBAOTB  «sa33&(^— AcmON  FOB  BHIAOH 

— OoMPLA INT— Value  op  Wobk  Dons. 
A  complaint  on  an  express  contract  to  dig 
a  well  at  a  certain  price  per  foot,  and  to  case, 
perforate,  and  sand-pump  it,  bo  as  to  leave 
It  in  condition  for  the  installation  of  a  pump, 
whidi  alleged  that  the  well  was  dug,  but  that 
defendant  refused  to  permit  the  other  work  to 
be  done,  and  did  not  allege  the  reasonable  value 
of  the  work  done,  is  insufficient,  since  the  price 
fixed  in  the  contract  included  work  not  d<»ie, 
so  that  it '  could  not  be  the  measure  of  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent.  Dig.  If  1664-1676.] 

2.  Appeal  and  Bbbob  «sD>878(2>-^fnnoiis 

PifAOBD—NECBSSTrr  OF  CSOSS-APPEAL. 

On  appeal  by  defendant  from  a  judgment 
for  plaintiff  on  a  count  alleging  an  express  con- 
tract, the  granting  of  a  nonsuit  by  the  trial 
court  on  two  counts  for  reasonable  value  of 
work  done  cannot  be  reviewed,  in  the  absence  of 
an  appeal  therefrom  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  {  3673.] 

3.  Appeal  and  Ebbob  ^=>1002— Review  — 
tebdioi^-conflictina  bvxdsnce. 

The  determination  <tf  the  Jury,  regarding 
matters  as  to  whidi  thwe  was  a  conflict  of  evi- 
dence, cannot  be  reviewed  by  the  Court  of  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3965-3937.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  J.  Ijeutheuser  against  Charles 
Silent,  In  whidi  Elizabeth  Leutheuser,  as 
administratrix,  was  substituted  as  plaintiff. 
Judgment  for  the  plaintiff,  and  defendant 
appeals.  Reversed,  with  dlrecttons. 

Frank  J.  Thomas,  Edwin  A.  Meaeire,  and 
Irving  M.  Walker,  all  of  Los  Angeles,  tar 
appdlaht  Harry  WlUlam  BlliotI;,  of  Gorioa, 
fOr  respondent. 

JAMES,  J.  Plaintiff  In  this  action  sued 'to 
recover  for  services  alleged  to  have  been  per- 
formed for  the  defendant  in  drilling  a  water 
well.  The  jury  in  the  case  found  a  verdict 
In  his  favor,  upon  which  judgment  was  en- 
tered. Motl<m  for  a  new  trial  being  denied, 
this  appeal  was  taken  from  the  judgment  and 
also  from  the  order  denying  that  motion. 
The  appeal  is  presented  on  the  Jndgmoit  roll 
and  a  bill  of  exertions. 

[1]  In  plaintiffs  complaint  three  alleged 
causes  of  action  wm  set  np ;  the  first  npon 
an  express  contract,  the  second  and  third 
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tor  the  reasonable  .value .  of  work  perform- 
ed. At  the  conclusion  of  plaintiff's  testl- 
moay,  a  nonsuit  was  granted  as  to  the  sec- 
ond iprt  tbird  causes  of  action.  In  the  first 
cause  of  action  It  was  alleged  that  the  agree- 
ment between  jilalntlfC  and  defendant  was 
that  the  defendant  should  pay  the  plaintiff 
¥2JS0  per  foot  tor  jS^Hllng  the  well  for  the 
first  300  feet  and  60  cents  additional  per 
foot  "hi  ereiT  100  feet  thereafter  dug^; 
that  the  aact  depth  of  the  well  was  not 
first  decided  vpon,  but  that  plaintiff  was 
authorized  to  drill  the  first  800  feet,  and  that 
the  matter  as  to  whether  a  greater  depth  tn 
the  ground  shoold  be  penetrated  was  left  to 
the  decision  oi  the  defendant,  who  was  to 
notify  the  plaintiff  as  to  how  deep  he  want- 
ed the  well  dug.  It  was  further  alleged  that 
the  idainUff  drilled  the  well  to  a  depth  of 
360  feet;  that  there  was  no  water  In  the 
hole  at  that  depth ;  that  the  plaintiff  notified 
the  defendant  that  the  conditions  were  un- 
favorable for  securing  water,  and  asked  for 
Instructions  as  to  whether  he  should  drill 
deeper,  and  defendant  notified  the  plaintiff  to 
cease  drilling.  After  the  nonsuit  was  grant- 
ed as  to  the  second  and  third  causes  ot  ao 
tlon,  plaintiff  was  allowed  to  amend  his  com- 
plaint by  alleging  that  defendant  neglected 
and  refused  to  give  any  decision  as  to  what 
depth  the  well  should  be  dug,  and  never  gave 
any  such  decision,  but  instructed  the  plain- 
tiff to  go  from  the  property,  and  so  pre- 
vented plaintiff  from  digging  any  deeper,  and 
from  perforating  and  sand-pumping  the  well, 
as  the  contract  required,  and  that  for  such 
reason  said  perforation  was  not  made  and 
the  casing  was  not  put  down  deei>er  in  the 
hole.  There  was  no  allegation  incorporated, 
either  In  the  statement  of  the  first  alleged 
cause  of  action  or  in  the  amendment  made 
therett^  as  to  what  the  reasonable  value  of 
the  work  performed  was.  The  written  offer 
first  made  by  the  plaintiff  to  the  defendant, 
the  acceptance  of  which  by  the  defendant 
created  the  contractual  relation  between  the 
two,  provided  that,  In  addition  to  drilling 
the  well,  the  plaintiff  was  to  put  down  casing 
furnished  by  the  defendant,  and  was  to  per- 
forate and  sand-pump  the  well  and  leave  It 
In  first-class  condition  for  a  pump  to  be  In- 
stalled. The  condition  of  the  c<»nplalnt  as 
It  was  left  after  the  trial  Judge  had  granted 
the  motion  for  uonauit  on  the  second  and 
third  causes  of  action  was  that  the  express 
contract  and  its  terms  were  stated,  and  the 
depth  to  which  the  well  was  dug  was  stated. 
It  was  alleged  that  the  work  was  not  com- 
pleted as  called  for  by  the  contract  because 
of  the  action  of  the  defendant,  and  that 
there  was  left  undone  the  placing  of  the 
casing  to  tiie  bottcMn  of  the  hole  and  the  per- 
foration thereof.  It  Is  quite  <dear  ftom  this 
statement  of  the  allegations  ctf  that  cause 
of  action  that  the  price  as  fixed  by  the  con- 
tzact  would  not  be  a  measure  of  the 
value  of  the  work  performed,  calculating  at 


the  price  per  foot  agreed  upon,  from  the  top 
of  the  weU  to  the  bottom.  Necessarily  it 
would  be  presumed  that  the  work  of  perfo- 
rating and  sand-pumping  the  well  and  put- 
ting the  casing  down  to  the  bottom  would 
cost  the  plaintiff  something  In  time,  material, 
and  effort,  which  would  have  to  be  taken 
Into  account  in  determining  what  his  serV' 
Ices  were  worth.  This  situation  showed 
clearly  the  necessity  for  pleading  the  value 
of  the  work,  as  far  as  It  had  progressed 
when  stopped  by  the  defendant,  and  we  think 
the  complaint  did  not  state  a  good  cause  of 
action  without  such  allegation.  While  coun- 
sel for  reqiondent  insists  that  the  contract 
price  was  evidence  of  the  value,  it  cannot 
be  conceded  that  It  vrould  constitute  evidence 
of  the  value  where  the  work  had  not  been 
folly  performed.  As  Is  said  In  Cox  v.  Mc- 
Laughlin, as  that  case  is  reported  In  63  Gal. 
600: 

"Where  a  variance  has  occurred  hi  the  pw- 
formance  of  a  specific  contract,  under  such  clr- 
cnmetapces  as  still  enable  a  plaintiff  to  main- 
tain an  action  on  the  in^ed  promise  to  pay 
the  reasonable  value  of  the  work  actually  done, 
and  the  ccmtraot,  bo  far  u  it  has  been  perform- 
ed in  accordance  witii  the  spedficatifHis  ther^ 
contained,  the  contract  nuiy  ordinarily  be  in- 
trodnccd  as  evidence  of  value." 

The  controversy  involved  in  the  case  dted 
was  before  the  court  on  several  appeals,  to 
wtt:  In  64  Oal.  606  ;  63  Cal.  108;  76  OaL 
00.  18  Pac.  100,  »  Am.  St.  Bep.  161.  In 
that  case  work  having  been  abandoned  under 
a  grading  contract  before  final  completion 
and  because  of  alleged  acts  of  prevention  <»i 
the  part  of  the  cocmUxactor,  the  plalnUfl  set 
up  the  particular  contract  and  sought  re- 
covery thereunder.  TbB  court  Indicated  that 
damages  might  be  recovered,  but  not  under 
the  sgecSHQ  terms  of  the  contract;  rather 
for  the  value  of  the  work  poformed,  to- 
gethOT  with  itroflts  which  ml^t  have  bem 
made  npon  the  uncompleted  portion  thereol 
Before  the  last  appeal  the  trial  Judge  bad 
allowed  an  amendment,  setting  ap  a  cause 
of  acthm  on  quantum  meruit  The  Supreme 
Court  held  that  there  was  no  abuse  of  dis- 
cretion in  allowing  this  amendment  In  one 
of  the  earlier  appeals  0^  CaL  606)  It  was  ite- 
clared  In  the  opinion  "that  the  present  Is 
not  an  actloa  on  tlie  Implied  promise  is  ap- 
parent, not  only  from  the  omission  of  any 
averment  of  the  actual  value  of  the  work 
done^  but  from  the  whole  frame  of  the  ctnn- 
plahit" 

[2]  As  to  whether  the  trUd  iudge  ben  was 
right  in  granting  a  nonsuit  as  to  the  second 
and  third  oausM  of  actUm  is  not  luTolrad, 
because  no  appeal  was  taken  aa  the  part 
of  the  plaintiff  to  review  that  ruling. 

[3]  As  to  the  merits  of  the  case  on  the 
facts,  there  vras  a  conflict  of  evldmce  whl^ 
places  the  determination  of  the  Jury  regard- 
ing those  matters  beyond  the  reach  of  any 
review  by  this  court  It  a);)pear8  that  the 
wtil  as  put  down  was  not  perpendicular, 
neither  was  It  straight  However,  the  plains 
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tiff  produced  some  testimony  ahowlDg  that  a 
pump  could  be  operated  sncceaafully. 
that  It  was  reaaonahly  practicable  to  In- 
stall a  pump,  In  such  a  well;  also,  that 
there  was  no  understanding  or  agreement 
that  the  weU  should  be  straight.  These 
matters  were  directly  contradicted  by  evi- 
dence which  defendant  Introduced. 

From  what  has  been  stated  It  will  be  ap- 
parent that  the  judgment  and  order  must  be 
reversed. 

llie  Judgment  and  order  are  reversed,  with 
direction  to  the  trial  judge  to  allow  the  plain- 
tiff, if  he  be  so  advised,  to  amend  his  com- 
plaint to  correct  the  Imperfection  first  here- 
in pointed  out 

We  concur:  CONRBT,  P.  J.;  SHAW,  J. 


LAZARUS  V.  BTENES,  Sheriff,  et  aL 
(C5v.  1567.) 

(District  Court  of  Appeal,  Third  District,  Gal- 
Hornia.    Dec  29,  1916.) 

1.  JxrsxiCEs  or  thb  Peace  <(=»130  —  Judo- 
icKHi>— Intendments  Favobino. 

Then  are  no  intaodmeDts  In  favor  of  a 
judgment  of  a  justice  of  the  peace,  and  a  par- 
ty relying  on  such  judgment  must  establish  the 
legality  of  every  step  necessary  to  a  valid  judg- 
ment 

2.  Sheriffs  and  Constables'  «e=»98(1)— Pbo- 

CE88  AS  PbOTECTION — COLORABLE  TITLE. 

Where,  at  the  time  of  the  alleged  sale  of 
property  by  brother  to  sister,  the  eerwnony  con- 
sisted in  the  brother's  taking  the  property,  hors- 
es, and  vebicies,  used  in  his  livery  barn,  to  the 
street,  and  stating  to  the  sister's  agent,  there 
present,  that  he  had  sold  the  property  to  her, 
thereupon  taking  the  ^Tvpecty  back  to  the  barn, 
and  thenceforward  using  it  in  his  livery  and 
draying  business  as  he  had  for  years  before,  to 
all  appearances  as  the  owner,  the  sister  not  see- 
ing the  property  and  not  having  personal  pos- 
session of  it,  the  sale  was  mer^  colorable,  and 
his  writ  was  sufficient  justificatun  for  a  sheriff 
who  took  the  property  on  execution  as  the  prop- 
erty of  the  brother. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  U  143-145.] 

Appeal  from  Snperior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  Mary  F.  Lazarus  ag&Inst  Ralph 
B.  Byrnes,  Sheriff  of  Mendocino  Connty,  and 
others,  sureties  on  bla  official  bond.  Fr<Hn  a 
Judgment  for  defendants,  plaintiff  appeals. 
Judgment  affirmed. 

Charles  Kasch,  of  Uklab,  for  appellant 
Mannon  ft  Mannon,  of  Dklah,  for  respond- 
ents. 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover damages  for  the  allied  conversion  of 
certain  personal  property  of  which  plaintiff 
alleges  that  on  September  11, 1913,  and  for  a 
long  time  prior  thereto  she  was  the  owner; 
that  on  said  mentioned  day  defendant 
Byrnes,  as  sheriff  of  said  county,  "wrongfully 
took  and  carried  away  and  converted  and 
disposed  of  said  personal  property,  under  the 


purported  authority  of  a  writ  of  execution"; 
"that  the  aforesaid  purported  writ  of  execu- 
tion was  not  directed  against  this  plaintiff  or 
any  property,  real  or  personal,  of  this  plain- 
tiff" ;  tliat  this  plaintiff  "is  a  stranger  and 
not  a  party  to  the  suit  wherein  said  purport- 
ed writ  of  execution  was  Issued" ;  that  said 
Byrnes,  as  said  sheriff,  was  without  author- 
ity to  seize,  take,  or  sell  said  personal  prop- 
erty ;  that  by  reason  of  said  act  plaintiff  has 
been  damaged,  etc.  By  proper  averments  the 
said  sheriffs  bondsmen  are  made  parties  de- 
fendant 

A  general  and  special  demurrer  was  over- 
ruled, and  defendants  answered :  Alleged 
that  on  November  4,  1910,  a  judgment  was 
duly  given  and  made  in  the  justice's  court 
of  Big  River  township,  county  of  Mendocino, 
whereby  It  was  adjudged  that  certain  named 
persons,  plaintiffs  in  the  action,  have  and  re- 
cover Judgment  against  M.  D.  Nolan  for  the 
sum  of  $238  and  costs;  that  on  September 
11, 1913,  an  execution  was  duly  Issued  out  of 
said  justice's  court,  directed  to  the  sheriff  of 
said  county,  whereby  said  sheriff  was  com- 
manded to  make  the  amount  of  said  judg- 
ment out  of  the  property  of  said  Nolan;  that 
defendant  Byrnes,  feting  under  the  written 
instructions  from  plalntltTs  attorneys  in  said 
action  and  upon  the  authority  of  said  writ, 
did  take  into  his  possession  the  personal 
property  mentioned  In  said  complaint  and 
did  sell  the  same;  that  all  of  said  property 
then  was  and  for  a  long  time  prior  thereto 
had  been  the  pro[>erty  of  said  Nolan;  that 
said  defendant  sheriff,  as  aforesaid,  sold  said 
property  at  public  auction,  and  after  deduct- 
ing the  expenses  of  said  sale  applied  the  pro- 
ceeds thereof  in  satisfaction  of  said  Judg- 
ment; that  "plaintiff  did  not  previous  to 
said  sale  nor  for  more  than  five  months  there- 
after claim  the  property  •  •  •  or  any 
part  thereof  as  her  property  by  a  written 
claim  verified  by  her  oath  •  •  •  setting 
out  her  right  to  the  possession  thereof  and 
serve  the  same  upon  the  said  sheriff." 

For  further  defense:  Denied  that  plaintiff 
was  on  September  11,  1913,  or  at  any  other 
time,  the  owner  of  said  property,  and  denied 
that  said  property  was  of  the  value  alleged 
or  of  any  value  other  than  as  specifically  set 
forth  in  the  answer;  denied  that  defendant, 
said  sheriff,  "did  not  well,  truly,  and  faith- 
fully perform  the  duties  of  his  said  office"  in 
said  matter;  denied  that  defendant,  said 
sheriff,  on  said  September  11,  1913,  or  any 
other  time,  wrongfully  or  at  all  deprived 
plaintiff  of  the  use  or  possession  of  said 
property  and  denied  that  plaintiff  had  been 
damaged  by  reason  of  any  acts  of  said  sher- 
iff or  at  alL 

A  demurrer  to  the  answer  was  orerruled, 
and  a  motion  to  strike  out  certain  averments 
of  the  answer  was  denied.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  de- 
f ^dants  had  the  Judgment  from  which  plain- 
tiff appeals. 
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The  court  found  u  facts:  "That  the  plain- 
tiff was  not  on  the  llth  day  of  September, 
1913,  ♦  ♦  •  or  at  any  other  ttme  tho 
owner  or  In  the  possession  or  entitled  to  the 
possession  of  the  personal  property  descrlb- 
ed  and  set  forth  In  paragraph  3  of  the  first 
amended  complaint  or  any  thereof,"  nor  was 
plaintiff  the  owner  or  entitled  to  the  posses- 
sion of  any  of  said  property  at  the  time  of 
the  commencement  of  the  action  or  at  any 
other  time;  the  value  of  each  article  la  8i>e- 
dflcally  found,  and  the  court  also  found  the 
facts  pleaded  In  justification  by  the  sheriff 
to  be  as  alleged  In  the  answer. 

Plaintiff  and  Nolan  are  sister  and  brother. 
The  latter  for  14  or  15  years  prior  and  up  to 
September  11, 1913,  was  engaged  In  the  livery 
and  draylng  business  In  Mendocino  dty  and 
had  possession  of  and  was  using  the  property 
In  question  In  said  business.  The  claim  of 
plaintiff  Is  that  Nolan  sold  the  property  to 
her  in  1909  or  1910,  and  that  thereafter  he 
had  possession  of  the  property  as  her  man- 
ager. Nolan  testified  that  plaintiff  had  loan- 
ed him  money,  from  time  to  time,  and  the 
transfer  of  the  property  to  plaintiff  was  to 
discharge  this  indebtedness.  That  transac- 
tion was  fully  gone  Into  and  the  court  found 
upon  sufficient  evidence*  that  plaintiff  had 
not  at  the  time  of  the  trial  or  any  time  prior 
thereto  any  right,  title,  or  interest  in  the 
property  as  owner  or  otherwise,  or  right  of 
possession  thereto.  In  her  opening  brief 
plaintiff  does  not  attack  this  finding,  but  as- 
sails the  judgment  of  the  Justice's  court  as 
invalid  on  tbo  grounds:  (1)  That  the  trial  in 
that  court  was  not  set  for  any  certain  hour ; 

that  there  was  no  legal  notice  of  setting 
the  case  for  trial;  (3)  that  the  court  did  not 
wait  one  hour  after  the  case  was  first  called 
before  proceeding  to  hear  the  evidence  and 
render  Judgment.  It  Is  further  contended 
that  there  are  no  intendments  in  favor  of  a 
Judgment  of  a  Justice  of  the  peace,  and  a  par- 
ty relying  on  such  a  judgment  must  estab- 
lish the  legality  of  every  ste^^  necessary  to  a 
valid  judgment. 

[1]  Defeudants  introduced  copies  of  the 
pleadings  in  the  Justice's  court,  summons  and 
evidence  of  service  thereof,  the  docket  en- 
tries of  tbe  justice  of  the  peace,  the  deftiult 
Judgment,  execution,  return  of  the  sheriff 
showing  satisfaction  of  the  judgment  In 
short,  copies  of  all  the  proceedings  in  the  jus- 
tice's court  and  in  the  sheriff's  office  relating 
to  said  action.  Plaintiff  points  ont  some  ir- 
regularities la  the  proceedings  In  Om  juft- 
tloe*B  court  whlidi  it  Is  claimed  show  an  In- 
valid judgment  The  rule  as  to  judgments  of 
a  jostioe'B  court  is  as  stated  by  plaintiff. 
Bltzroth  T.  Byan,  89  Cal.  IBS,  140,  2G  Pad 
647;  Harlan  v.  Oladdlcg,  etc,  7  Cal.  App. 
49,  68, 03  Fac.  400. 

In  Thombur^  t.  Hand*  7  GaL  S54,  SG7.  It 
was  said: 

"^e  rule  it,  that  if  a  sale  la  made  which 
was  intended  to  be  good  between  the  parties,  it 


cannot  be  attadted  until  the  officer  aboin  that 
he  ifl  entitled  Co  represent  a  creditor;  but  If 
the  sale  Is  merely  colorable,  and  it  appears  from 
the  testimony  that  it  never  was  the  intention 
of  the  parties  to  pass  the  title,  that  the  plain- 
tiff is  but  the  asoit  or  bailee  of  the  defraduit 
in  attachment,  Oien  the  writ  would  be  a  snffi- 
cieat  juBtificatioii  for  the  officer,  as  it  is  evi- 
dent that  an  agent,  by  reaacm  of  a  colorable  or 
fraudulent  sale,  would  be  in  no  better  conditioa 
than  his  principal. 

"The  rale  is  Omm  laid  down  by  StarUe,  in  his 
work  (A  Evidence:  'It  the  assignment  and  de- 
livery of  poBsesnon  were  merely  colorable,  and 
the  property  still  remained  in  the  debtor, 
against  whose  goods  the  execution  issned,  the 
sheriff,  it  seems,  would  be  entitled  to  a  vei^ 
diet  without  proof  of  the  judgment,  the  plaintifE 
having  no  property  in  the  goods.  " 

[2]  The  evidence  In  this  case  is  that  at  the 
time  of  the  alleged  sale  the  ceremony  consti- 
tuting the  transfer  consisted  in  Nolan's  tak- 
ing the  horses  and  vehicles  out  of  his  bam  to 
the  street  and  stating  to  plaintiff's  agent 
there  present  that  he  had  sold  the  property 
to  plaintiff,  and  thereupon  taking  the  prop- 
erty back  to  the  barn  and  thenceforward 
using  It  as  he  had  for  years  before  to  all 
appearances  as  the  owner. 

Plaintiff  resided  in  Sausallto,  and  did  not 
see  the  property,  and  never  did  have  person- 
al possession  of  It  There  were  other  facta 
tending  to  show  that  the  alleged  sale  was  a 
mere  pretense,  and  not  a  bona  fide  transfH* 
of  the  property. 

The  rule  steted  In  Thombnr^  t.  Hand, 
supra,  seems  to  be  directly  applicable  here. 
It  is  therefore  unnecessary  to  consider  the 
alleged  irregularities  In  the  proceedings  in 
the  Justice's  court  The  writ  of  execution 
was  sufficient  juatlficatlon  for  the  sheriff. 

The  judgm^t  ts  affirmed. 

We  concur:  BURNETT,  J.;  ttart  j. 


KINKADE  r.  OHABIPION  HOBSBSHOB 
00.   (Ctr.  1806.) 

district  Court  of  Anwal.  First  Bistrie^  Oal* 
ifCmfa.  Dea  80, 1916.) 

1.  Pbinoipal  ard  Agent  «=»S9(5>— Actiokb 

FOB  COUPZNSAIION  —  PlJUniNO  —  SUFM- 
OIEKCT, 

Complaint  of  assignee  of  servant  aliegins 
that  the  assignor  engaged  in  the  sale  ol  gooda 
for  defendant  and  fully  and  fairly  performed 
all  the  conditions  of  the  agreement  on  his  part 
to  be  performed  aaffidaitly  alleged  the  pet- 
formance  of  services  under  the  contract 

[Ed.  Mote^Fw  othw  cases,  see  Fkincipii 
and  Agent  Gent  Dig.  H  ^7284.] 

2.  PLEAniHO  ^»193(I9,  SITOD— DnnnuUEB- 

Bnx  or  PABTUmXiABB. 

In  acliou  under  contract  at  employment  for 
compensation  if  the  complaint  was  insnfficient 
In  failing  to  show  the  dates  and  occasions  «i 
which  plaintiff  advanced  money  to  hia  employ^ 
such  defect  was  a  matter  to  be  cured  by  bill  « 
particulars,  and  was  not  subject  for  demurrer. 

[Ed.  Note.— FcHT  other  cases,  sea  Pkadiaft 

Cent  Dig.  K  433.  441,  442.] 
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8.  Pbxhcifal  Aiin  Aqknt  *=»89(fi)— Aototb 

FOB  COHPSIfUTIOH  —  BTTOKNOH  —  SUFTI- 
OIENOT. 

Evidence  JkeM  inBumctent  to  show  modin ca- 
tion of  original  contract  of  emplo^ent  bo  aa 
to  provide  for  cnapensation  only  if  the  employ- 
er md  businefls  profitably. 

[Ed.  Note.— For  other  caaee,  see  Principal 
and  A«ent,  Gent  Dig.  H  216.  237.] 

4.  Prncipal  and  Agent  *5»81C4)— Aonow 
FOR  CoioTCNBATiON— Items. 
Where  in  action  on  contract  of  employment 
the  8erTant*fl  asrignee  intiodaced  a  letter  from 
the  employer  to  tiie  servant  saying  that  toe 
employer  would  pay  the  cost  of  ahipment  oi  the 
Bervant's  furniture  and  of  Ub  wife's  fare,  the 
amoont  of  sach  items  was  allowable. 

[Ed.  Note.— For  other  catm,  aee  Prlndpal 
and  Agent.  Cent.  Dig.  H  106-l9a] 

9.  Attachmmt  «=a384—FEBs— Taxation. 

In  soit  wherein  attadunent  is  properly  lev- 
led,  the  shOTilTs  costs  Is  werviag  the  writs  and 
the  notary  fees  in  Uio  matter  of  the  affidavit  and 
bond  for  the  attacluwit  are  properly  taxable 
as  costs  against  the  defendant. 

[Ed.  Note.— Ftv  other  cues,  see  Attadunent, 
Cent.  Dig.  11  1386.  1401.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  X^dsco;  Daniel  C  Deasy, 
Judge. 

Action  by  James  Klnkade  against  the 
GhampifHi  Horeehoe  Company.  From  Jadg- 
ment  for  plwInH*  and  otiex  denying  motion 
to  tax  oosta.  defendant  appeals.  Affirmed. 

Charles  W.  Sla<^  and  Ohauncey  S.  Good- 
rich, both  of  San  Francisco,  for  appellant 
F.  Mogan  and  George  J.  Dongherty,  both 
of  San  Fiandsco,  for  ref^ndenL 


FEB  GUBIAM.  This  is  an  appeal  from  a 
Jn^ment  In  plaintllTs  favor,  and  also  from 
an  order  of  the  court  denying  the  defend- 
ant's motion  to  tax  costs  by  disallowing  cer- 
tain Items  charged  by  the  plaintiff  in  bis  cost 
MIL 

The  complainant  is  in  two  connts,  the  first 
depending  apon  a  written  instrument  alleged 
to  have  been  made  between  the  defendant 
and  the  plalutltrs  assignor,  by  the  terms  of 
which  the  latter  was  employed  to  engage  In 
the  sale  of  certain  manufactured  goods  of  the 
defendant  at  a  salary  ot  $200  per  month  from 
July  1,  1»12,  to  January  1,  1913,  and  of  $225 
per  month  from  January  1,  1913,  to  August 
30,  1914.  The  plaintiff  did  not  set  forth  the 
agreemmt  in  full,  but  only  undertook  to 
plead  its  nbstance.  The  second  count  of 
the  onnplalnt  set  forth  a  cause  of  action  £0r 
moD^  alleged  to  Itave  been  expended  for  the 
use  and  benefit  of  said  defendant  A  gen- 
eral and  special  demurrer  was  presented  to 
the  coDqlalttt,  wblch  was  overruled  1^  tbe 
trial  court  and  which  ruling  the  appellant 
heie  assaUs  as  error. 

[1]  Upon  the  serernl  grounds  of  demurrer 


urged  against  the  first  count  in  the  complaint 
t2ie  appellant  Insists  that  the  complaint  Is 
uncertain  in  falling  to  aver  whether  the 
plaintiffs  assignor  performed  any  services  or 
made  any  sale^  under  said  agreement  The 
complaint,  however,  does  allege  that  the 
Bald  assizor  of  plaintiff  "did  engage  in  the 
sale  of  such  goods  for  said  company,  and  has 
fully  and  fairly  performed  all  the  conditions 
of  aoid  agreement  on  his  part  to  be  perform- 
ed." We  think  these  allegaticms  suffldestly 
informed  the  defendant  as  to  the  nature  and 
scope  of  the  plaintlfrs  demands,  espedally 
in  view  of  the  fact  that  it  is  nowhere  con- 
tended that  the  defendant  did  not  at  all  times 
have  in  its  possession  a  copy  of  the  written 
agreement  between  the  parties,  and  hence 
could  not  bare  been  misled  to  its  injury  by 
the  pleader's  atten^tt  to  briefly  set  forth  the 
substance  thereof. 

[2]  The  appellant's  contention  that  the  sec- 
ond count  of  the  complaint  was  defective  in 
tbe  respect  that  it  did  not  set  forth  specific- 
ally the  dates  of  any  expenditures  made  by 
the  assignor  of  plaintiff  for.  the  defendant's 
use  and  benefit  is  also  without  merit  for  the 
reason  that  this  objection  to  the  complaint 
was  the  proper  subject  of  a  demand  for  a 
bill  of  particulars  if  tbe  defendant  wished 
for  more  spedflc  informati(Hi  aa  to  the  dates 
and  items  of  the  account 

[3]  Upon  tlie  trial  of  the  cause  the  defend- 
ant rested  its  case  upon  the  evidence  offered 
on  behalf  of  the  plaintiff,  and  It  is  now  con- 
tended that  the  proofs  were  Insufficient  to 
justify  a  Judgment  in  plaintiff's  favor.  The 
evidence  offered  in  support  of  tbe  plaintiff'^ 
claim  consisted  of  the  written  agreement  be- 
tween the  defendant  and  John  G.  Hogan,  the 
RssignOT  of  plaintiff,  the  substance  of  which 
had  been  pleaded  In  the  complaint,  a  number 
of  letters  passing  between  the  parties  during 
tbe  period  of  the  performance  of  the  terms 
of  said  agreement  to  be  performed  by  said 
Hogan,  and  the  testimony  of  said  Hogan  in 
respect  to  the  payments  made  tbere<m  and  to 
the  understanding  between  the  parties  as  to 
deferred  payments  on  account  of  bis  month- 
ly salary.  From  this  evidence 'it  appeared 
that  Mr.  Hogan  from  an  early  date  in  the 
period  of  his  employmoit  did  not  receive  tbe 
entire  amount  <^  bia  nlary  numtbiy,  but 
wonld  be  sent  by  the  defendant  a  sum  from 
^  to  9TS  lesB  Qian  the  amount  dne  bim 
each  month  In  cash,  accompanied  by  what 
was  called  a  "credit  memorandum"  for  tbe 
balance,  the  defendant,  in  Ita  several  letters 
to  him  Indodng  sndi  payments,  stating, 
"This  is  the  best  we  can  do  until  we  get 
swinging,**  or  "until  tbe  trade  can  be  con- 
ducted on  a  profitable  baaia.''  Kfr.  Hogan 
testtfled  that  be  accepted  Qiese  payments  of 
less  amounts  tban  his  salary  with  tlie  ac- 
companying credit  memorandum  because  he 
thought  that  was  the  best  he  could  do  at  the 
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time,  and  that  he  wanted  to  tieu>  the  com- 
pany along,  and  that  be  h(^)ed  and  ma  led 
to  Mtere  that  In  the  near  future  he  would 
be  paid  In  fnlL  33u  appelant  contmds  that 
the  evidence  offered  In  this  connection  shows 
Out  flw  orlKlnal  wrlttm  agreement  betwem 
the  parties  was  so  changed  thereby  that  the 
assignor  of  plaintiff  was  not  to  have  these 
defldendes  In  his  monthly  salary  made  up 
to  him  unless  the  hasiness  d  the  company 
proved  profltahle.  The  trial  conrt,  however, 
did  not  adopt  this  view,  bnt,  on  the  contrary, 
found  that  the  averments  of  the  defraidant's 
answo:  setting  forth  snch  a  modification  of 
the  original  agreement  between  the  parties 
were  nntme.  We  think  the  evidence  fully 
sustains  this  finding,  and  hence  that  there  Is 
no  merit  In  the  foregoing  contention. 

The  appelant  also  insists  that  the  written 
agreement  between  the  parties  was  modified 
In  other  respects  aCTectlhg  materially  the 
plalntifTs  right  to  recover;  as,  for  Instance, 
In  respect  to  the  territory  wherdn  the  as* 
slgnor  of  plaintiff  was  to  operate  and  where- 
in he  did  In  fact  engage  in  making  sales  of 
its  wares.  That  snch  change  of  base  was 
made  there  is  no  question ;  but  it  is  equally 
certain  that  it  was  made  by  the  consent  of 
both  parties,  and  that  snch  change  in  no  way 
affected  or  was  intended  to  affect  the  amount 
of  monthly  salary  to  be  paid  to  plalntifTs  as- 
signor. 

[4]  The  appellant  further  objects  to  two 
Items  of  the  account  of  Mr.  Hogan  to  which 
he  testified  In  support  of  the  avenuents  of 
the  second  count  in  the  complaint  These 
items  have  reference  to  the  packing  and  ship- 
ment of  certain  furniture  of  Hogan  from 
Omaha  to  California,  and  to  the  expense  of 
travel  of  his  wife  between  the  two  places. 
In  support  of  these  charges  the  plaintiff  pro- 
duced a  letter  from  the  defendant  to  Hogan 
referring  thereto^  wherein  the  defendant 
wrote:  "We  will  pay  the  costs  of  its  return 
and  Mrs.  Hogan's  fare  back."  We  think  this 
promise  was  fairly  sasceptible  of  a  construc- 
tion which  would  Include  both  of  the  items  of 
expense  to  Wliich  the  defendant  objected,  and 
the  court's  finding  in  that  behalf  will  not 
therefore  be  disturbed. 

[t]  The  final  objection  of  the  appellant 
goes  to  the  alleged  error  of  the  court  In  re- 
fusing to  tax  the  plaintiff's  cost  bill  by  strik- 
ing from  It  certain  Items  of  costs  embracing 
tlie  sheriff's  fees  for  serving  writs  of  attach- 
ment in  the  case,  and  also  the  notary  fees  in 
the  matter  of  the  nfildavlt  and  bond  for  such 
attachment.  There  Is  no  merit  In  this  con- 
tention. This  being  a  pn^r  case  for  at- 
tadunent,  the  fees  to  which  objection  is  made 
constituted  necessary  and  proper  disburse- 
ments in  the  action,  and  were  therefore  prop- 
er Items  of  cost  to  be  awarded  the  plaintiff 
therein. 

Judgment  and  order  affirmed. 


PAFF  et  al.  T.  OTTINOEB  et  aL  (Olv.  1809.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec  80,  1916.    Rebearing  De- 
nied by  Supreme  Ooart  Feb.  26,  1917.) 

L.  FUNOIPAI,  AND  AOBNT  ^»123^)— AlTTBOB- 
ITT  OF  AOBNT— SumCXBNOT  OF  BVXOENOE. 

In  an  action  for  an  architect's  fees,  evidmce 
aside  from  the  dedarations  of  the  alleged  agent 
held  sufficient  to  show  that  the  perscHi  who 
contracted  for  plaintiffs'  services  on  behalf  of 
defendants  was  defudanti^  agent  having  author- 
ity to  make  such  a  contract. 

[Ed.  Not&— For  othsr  cases,  see  Prine^ 
and  Agent,  Cent.  Dig.  {  4111.} 

2.  PsiNCIFAI.  AND  AaXNT  «S»22^I^AOIIONB 

Against  Pbinoifai.  —  Dsolauixonb  or 

AOBNIV— ADMIBSIBIUrrT. 

Where,  In  an  action  against  a  prlndpal,  the 
agency  has  been  estabUsfied  by  soflldent  evi- 
dence outside  ol  the  agent's  dedaratioDs,  his 
declarations  made  within  the  aeopa  of  hia  au- 
thority are  tb^  admissildflb 

[Ed.  Note.— For  other  caasfc  sae  Frindpal  and 
Agent.  Cent  Dig.  {  4ai 

8.  Plkadxno  «=»286<8)— Akbndmkniv— BxFua- 

AI,  OF  LKAVB— DiLATOBT  PUA. 
It  is  not  an  abuse  of  the  trial  court's  dis- 
cretion to  refuse  leave  to  defendants  to  amend 
their  answer  three  years  after  It  had  been  filed 
and  during  the  trlu,  so  aa  to  all^  the  Inca- 
pacity of  plaintiffs  to  sue  becanse  of  thdr  fail- 
ure to  comply  with  Civ.  Code,  H  24e&  2467,  re- 
lating to  the  filing  of  certificates  of  partner- 
ships under  fietitiotis  names,  tines  sath  an  an- 
swer is  a  dilatory  plea  which  la  waived  faU- 
nre  to  plead  It  In  the  first  Instancsu 

[Ed.  Notsy— Fot  other  eases,  see  Pleadhig, 
Cent.  Dig.  %  601.] 

Appeal  from  Siqperlor  Oourt,  OUj  and 
County  of  San  Fra&dsco;  Franklin  A.  Orlf- 

fln,  Judge. 

Action  by  Charles  Faff  and  another  agaloat 
Adolph  Ottinger  and  another.  Judgment  tor 
the  plalntUEB,  and  defendants  jippeaL  Af- 
firmed. 

Leon  Samuels,  of  San  Francisco,  for  app^- 
lants.  George  0.  Sargent,  of  San  Francis- 
co, for  respondents. 

FEB  CURIAM.  Thia  Is  an  appeal  from  the 
Judgment  in  the  plaintiffs'  favor  and  from  an 
order  denying  the  defendants'  motion  for  a 
new  trlaL  The  action  was  brought  to  recover 
the  sum  of  11,164.80,  alleged  to  be  due  as 
architect's  fees  tor  the  drawing  of  plans  and 
specifications  for  a  building  to  be  erected  up- 
on premises  of  the  defendants,  and  for  taking 
bids  upon  the  same.  It  was  the  contention 
of  the  defendants  at  the  trial  of  the  cause 
that  whatever  work  the  plaintiffs  may  have 
done  In  the  premises  was  authorized  and  or- 
dered, not  by  the  defendants,  but  by  one  H. 
B.  Feters<m,  whom  the  plaintiffs  claim  to 
have  been  an  authorized  agent  of  the  defend- 
ants^ but  concerning  whom  defendants  con- 
tend such  relation  of  agency  was  not  snf- 
flclently  proven.  The  facto  of  the  case  upon 
whldi  the  plalntlAs  relied  for  th^  reooveiy 
are  substantially  these:   In  the  year  1807 
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tiie  defendants  wen  tlie  Jiolden  under  a  long. 
lecLse  of  a  certain  vacant  lot  In  tlie  dty  and 
coant7  of  San  Frandsco,  upon  whldi  tbere 
was  at  tbe  time  a  sign  to  tbe  effect  that 
tbey  woald  baUd  to  anlt  a  tenant,  wldch  sign 
bore  tbe  name  "B.  B.  Peterson,  Real  Estate." 
and  which,  one  of  the  defendants  testtfled, 
had  been  placed  there  under  tbe  d^endanta* 
direction,  and  that  said  Peterson  was  their 
ag»it  to  get  tenants  for  the  bnlldliig  to  be 
conatrocted  upon  tbe  pmulsea.  la  Qie  montti 
of  September,  1907,  said  Peterson  came  to  the 
office  of  tbe  plalntlA  and  reqnested  lliem  to 
draw  plans  and  spedflcations  and  superin- 
tend tbe  construction  of  a  class  "CT  building 
upon  tbe  defendants'  said  lot.  Prior  to  said 
time,  said  Petersm  had  ordered  certain  oth- 
er plans  of  tbe  plalntifCi  for  tbe  defendants, 
and  tor  wbldi  tbe  latter  had  paid.  Upon 
reoelvlng  this  secrad  order,  one  of  the  plaln- 
tifPs,  }Cr.  Paff,  went  to  look  at  the  lot  and 
saw  tbere  tbe  aforesaid  sign.  The  plans  and 
specifications  were  accordingly  drawn,  and 
when  completed  were  delivered  to  Peterson, 
and  were  by  him  submitted  to  tho  defend- 
ants, who,  according  to  Peterson's  report  to 
the  plaintiffs,  pronounced  them  satisfactory, 
wberenpon  the  plaiu  1^  the  plaintiffs  were 
submitted  to  contractors,  and  bids  called  for. 
These  bids  proved  too  high,  and  the  plain- 
tiffs were  instructed  by  Peterson  to  revise 
tbelr  plans  bo  as  to  provide  for  a  frame  build- 
ing. This  was  done,  and  the  revised  plans 
again  submitted  to  the  defendants  and  to 
bidders.  WbUe  these  bids  were  being  taken, 
a  contratrtor,  whose  name  also  was  Peterson, 
presented  to  Mr.  Paff  a  card  of  the  defendant 
Ottinger,  upon  which  was  written  a  note 
signed  by  the  latter  asking  I^ff  to  let  this 
Mr.  Peterson  flgore  on  the  property.  Later 
Paff  called  upon  Ottinger  at  the  latter's  of- 
fice and  found  there  a  set  of  blueprints  of 
tbe  building  first  designed  and  also  of  the 
frame  building.  Upon  Introducing  himself 
Paff  was  greeted  by  Mr.  Ottinger  with  the 
words:  "Oh,  yes;  you  are  Mr.  Paff,  my 
architect"  A  conversation  th^  ensued,  in 
which  Mr.  Paff  was  assured  that  the  erection 
of  the  building  would  be  proceeded  with  "as 
^n  as  the  neighborhood  bad  cleared  a  lit- 
tle of  the  Greeks."  Paff  called  again  In  Sep- 
tember and  reminded  Ottinger  that  some  time 
had  elapsed  since  the  plans  were  drawn,  and 
asked  for  a  payment  on  account  of  his  fees, 
to  which  Ottinger  replied  that  they  were 
about  to  sublet,  and  that  he  would  arrange 
that  the  plaintiffs  should  remain  as  architects 
and  that  the  subtenants  would  pay  for  their 
services.  The  defendants  finally  refusing  to 
pay  the  bill,  this  action  was  brought  Tbe 
trial  court  found  in  plaintiffs*  favor  frran 
the  foregoing  facts  and  rendered  its  judgment 
accordingly. 

[1,2]  Tbe  main  c<mtentlon  of  the  appellants 
Is  tiiat  the  case  ot  the  plaintUfis  must  rest 
iqion  proof  chC  an  actual  agency  in  tbe  aald 


H.  B.  Peterson  to  make  tbe  contract  for 
plalntlfb'  dervlces,  and  that  ndtber  the  ex- 
istence nor  scope  of  such  agency  has  been 
provm  oth»^rise  than  by  the  self-serving  dec- 
larations of  Petersm  himself  made  at  various 
times  to  the  plaintiffs  dnrlng  the  progress  of 
their  work,  and  testified  to  only  by  them; 
and  that  such  an  agency  cannot  be  so  proven. 
With  the  Ulw  quoted  by  the  anteUants  In 
support  ot  ttils  ocmteotlon  the  respcmdaita 
have  no  qnarrdi,  but  they  omtend— and  we 
think  correctly — that  the  agency  of  Peterson 
has  been  established  by  snffldKit  evidence 
entirely  outside  of  the  statonents  by  Feteram 
himself,  and  this  having  in  our  view  of  tlie 
testimony  been  so  establiehed,  the  statements 
ot  Peterson,  as  sudi  agent,  to  tbe  pIointifFs,  In 
the  course  of  their  emid<vment  and  services, 
would  be  admissible  in  evidence,  and  hence 
the  objecttons  whldi  tbe  defendants  urged 
thereto  would  have  been  properly  oveiruled. 

[I]  The  final  contention  ot  the  am^ellanta 
is  tbat  Uie  trial  court  ened  in  Its  refnsal  to 
allow  them  to  file  an  amended  answer  where- 
in they  allege  for  the  first  time  a  lack  of  le- 
gal capadty  In  the  plaintiffs  to  sue  arising 
out  of  ttadr  alleged  failure  to  comply  with 
the  provisions  of  sections  2486  and  2407  of 
the  Olvl}  Oode,  relating  to  the  filing  of  certifi- 
cates of  partnerships  under  fictitious  names. 
These  have  always  been  held  to  be  dilatory 
pleas,  which  are  waived  by  tbe  failure  In 
the  first  Instance  to  plead  them ;  and  we  can- 
not say  that  the  court  abused  Its  discretion 
in  refusing  leave  to  the  defendants  to  amend 
their  answer  by  making  sudi  a  plea  more 
ttian  three  years  after  their  original  answer 
had  been  filed  and  while  the  trial  of  tSie 
cause  was  In  progress. 

Jodgmoit  and  order  affirmed. 


LEVY  et  al  V.  DTTSENBERT.    (Civ.  1797.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  28,  1916.) 

1.  Appeai.  and  Ebbob  ^=91040(10)  —  Habu- 
U:SS  ErrOB— OVEBBULINQ  IteUUBBBft— BBO- 

keb's  Coupensatxon. 
The  overruling  of  special  demnrrer*  on 
ground  that  complaint  to  recover  broker's  com- 
mission did  not  set  up  exact  terms  of  contract, 
and  hence  it  could  not  be  ascertained  whether 
broker's  services  were  performed  within  time 
limited,  was  harmless,  where  defradant  was 
thoroa^ly  Informed  of  the  date  and  facts  and 
was  in  no  way  prejudiced. 

pBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8f  4098,  4105.] 

2.  BVIDHNOB  tg(5»417(18)  —  COWTBACT  OF  Bl- 
CHAItaK~PAB03L  EVIDBRCB  TO  SHOW  DaTB. 

Parol  evldoioe  introduced  by  plaintiff  brtn 
ker  to  show  true  date  of  a^  ezdiange  agree- 
ment between  defendant  and  other  party  to 
trade  to  which  plaintiff  was  not  a  party  was  ad- 
missible, parol  evidence  mle  applying  only  to 
parties  to  the  cmtrac^  and  suoi  evidence  id- 
ways  being  competent  to  show  tme  date. 

[Ed.  Note.— For  other  cases,  sea  Evidence, 
Cent  Dig.  f  1897.] 
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3.  Bbokkbs  ^=>50— GoHFBifBATion— "Cokbuu- 

ICATIOH  or  EZOHAHOE." 

A  broker'a  contract  for  commlsaion  payable 
"DpOB  conaummatlon  of  exchange  witbin  24 
,  hours"  referred  to  execntioo  of  exchange  agree- 
ment, and  not  to  actual  exchange  of  deeds,  where 
exchange  agreement  provided  for  80  days  to 
examine  tltto. 

iEd.  Note.— For  other  cases,  see  Brokers,  Cent. 
e.|6&] 

4.  BaOKEBS  ^950  —  COHPBNUTZON  —  SUFTI- 
CIKKCT  OT  SKBTICBS— TniE. 

Where  a  broker  had  procured  a  purchaser 
T^dy,  willing,  and  able  to  purchase,  within  time 
limited,  and  exchange  agreement  had  been  exe- 
cuted, the  fact  that  the  actual  exchange  of 
deeds  was  not  made  until  after  time  limited  by 
exchange  agreement  for  inquiry  into  title  will 
not  defeat  his  right  to  commissions. 

{Ed.  Note.— For  other  cases,  see  Brokers,  .Gent, 
g-  8  68.] 

CxcHAiroB  OT  Pbopebtt  «s»4  —  Reai.it — 

CONBTBUCnON  OF  CONTBACT. 

An  exchange  agreement  allowing  "80  days 
for  search  of  title,*'  and  "both  parties  agree  to 
deliver  their  respective  properties  free  and  clear 
of  all  incumbrances  except  as  hereinbefore  men- 
turned,"  referred  only  to  the  time  for  examining 
title  and  did  not  require  deeds  to  he  axcbanged 
within  that  time. 

[Ed.  Note.— For  other  cases,  see  Xtxehanga  of 
Propwtr,  Cent.  Dig.  |  4.} 

6.  Ten  DOB  Ain>  Pubohasbb  ^9»75-CoirrBAOT 

— TnCB  TO  EXAWNE  TTtUt. 
Where  a  contract  for  sale  of  land  provides 
no  specific  time  for  examination  of  title,  a  rea- 
sonable time  will  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  ||  113-118,  126.] 

7.  Bbokebs  ®=352— Ooupensation— Bbikoing 
Pabties  Toobtheb. 

A  broker's  right  to  compensation  does  not 
depend  upon  an  actual  closing  of  .the  transac- 
tion, unless  so  stipulated,  where  he  has  actually 
procured  a  purchaser  ready,  willing,  and  able  to 
purchase  within  the  time  Umit  of  his  contract 

gid.  Note.— For  other  cases,  see  Brokers,  Gent 
.  i  73.] 

8.  BbOKBBB  ^367(1)  —  OOHFBNBATIOH  —  BX- 

oHANOE  OF  Pbopebtt. 
In  the  case  of  agreements  for  exchange  of 
land,  procured  by  a  broker,  facts  may  warrant 
brokers  recovery  of  commissions  from  one  party 
but  not  from  the  other. 

[Ed.  Note.— For  other  cases,  sea  Brokers,  Gent. 
Dig.  H  62,  53.] 

Appeal  from  Superior  Court,  Glty  and 
County  of  San  Francisco;  Edgar  T.  Zook, 
Judge. 

Action  by  F.  A.  Levy  and  another,  trus- 
tees for  the  stockholders  of  Watson,  Pond  & 
Riddle,  against  Samuel  Dusenbery.  Judg- 
ment for  plalntlflB,  and  defendant  appeals. 
Affirmed. 

Vogelsang  &  Brown,  of  San  Franclaco,  for 
appellant  Herbert  Ohi^aAi  and  John  T. 
WtniBnig,  both  of  San  Frandsco,  tear  re- 
^ndents. 

KERRIGAN,  J.  This  is  an  appeal  by  de- 
fendant from  an  adverse  Judgment  In  an  ac- 
tion broogtit  in  the  name  of  Watson,  Pond  & 
Riddle  (a  corporation),  the  present  plaintiffs 


being  afterwards  substituted  fur  them,  for 
the  recovery  of  $1,200  for  services  claimed 
to  have  been  perf(»ined  for  the  defendant  In 
bringing  about  an  exdiange  of  real  estate  in 
San  Francitjco. 

It  appears  from  the  evidence  that  from 
time  to  time  during  a  period  of  more  than  a 
month  prior  to  October  25, 1909,  F.  W.  Thur- 
ston, the  accredited  representative  of  Wat- 
son, Pond  ft  Riddle,  had  heen  endeavoring  to 
effect  an  exchange  of  certain  properties  be- 
tween the  defendant  and  Mrs.  Emma  Slml- 
notC,  with  the  result  that  on  October  24,  1909. 
the'  defendant  and  that  lady  arrived  at  an 
understanding  as  to  the  terms  of  the  propos- 
ed exchange,  and  Thurston  was  directed  to 
prepare  an  agreement  embodying  them.  Ac- 
cordingly, the  next  day  Thurston  prepared 
in  duplicate  a  written  agreemoit  of  ex- 
change and  two  contracts  of  employment; 
(me  to  be  signed  by  Mrs.  Slminotf  and  the 
other  by  the  defendant,  whereby  the  parties 
to  the  exchange  agreed  to  pay  to  Watson, 
Pond  ft  Riddle  a  commission  of  (1300.  On 
said  October  25th  Thurston  called  at  the  of- 
fice of  the  defendant  and  submitted  to  him 
the  proi>osed  exchange  agreement  and  the 
contract  of  employment  Defendant  objected 
to  a  certain  part  of  the  former,  and  also  re- 
duced the  amount  of  commission  payable  by 
him  to  the  sum  of  $1^00,  made  it  payable  In 
Installments,  and  conditional  "upon  the  con- 
summatJon  of  the  exchange  of  properties 
within  24  hours  from  date."  Thereupon 
Thurston  took  the  two  copies  of  the  proposed 
agreement  of  extihaoge  and  the  contract  of 
employment  to  Mrs.  SlminofT;  and,  after  he 
explained  to  her  the  part  of  the  agreement 
to  which  defendant  had  objected,  she  con- 
sented to  the  modification,  and  that  evening 
signed  It  In  duplicate.  She  also  at  the  same 
time  signed  the  contract  of  employment  pre- 
pared for  her,  whereby  she  agreed  to  pay 
Watson,  Pood  ft  Riddle  a  commission  of 
300.  '  The  following  morning,  October  26tli, 
when  both  copies  of  the  exchange  agreement 
were  handed  by  Thnraton  to  the  d^endant 
for  bis  signature,  he  signed  them  and  in- 
serted therein  the  figures  and  letters  "27th" 
as  ft  part  of  the  date  of  the  instnunent 
Both  copies  of  this  agreemoot  having  thus 
been  signed  by  the  parties,  Thnrsttn  left  one 
copy  with  the  d^endant  and  late  that  after- 
noon diellvered  the  oOubt  to  Mrs.  Simlnoffl. 

The  contract  of  exdiange  recited  that  Mrs, 
Simbu^  and  the  defendant  were  the  owners 
of  certain  pieces  of  real  property  In  San 
Frandsco  subject  to  certain  mortfpctges,  and 
bound  the  respective  parties  to  matnally  con- 
vey good  and  snffldent  title  to  their  proper- 
ties, free  from  Incumbrances  except  those 
menti<»ied  therein.  The  contract  also  con- 
tained a  provision  that: 

"Both  parties  hereto  hereby  agree  to  allow 
thirty  days  from  the  date  hereof  for  the  aeard 

of  title  on  their  respective  properties." 
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Tbe  defendant  theieafter  Interposed  vari- 
ous objections  to  the  consummation  of  the 
sale,  claiming  that  the  property  of  Mrs.  Slm- 
tnoff  In  certain  respects  had  been  misrepre- 
sented to  blm;  bat  It  appears  that  the  ob- 
jections and  dalm  of  misrepresentations 
were  without  substantial  fonndatloQ.  How- 
ever, during  tbe  discussions  between  the  par- 
ties thus  arltdng  the  defendant  proposed  to 
Mrs.  Slmlnofl  that  they  terminate  the  con- 
tract and  alter  into  a  new  one,  but  she  re- 
fused to  do  so,  ludflting  that  the  cwtract  al- 
ready entered  Into  be  performed ;  otherwise 
there  would  be  no  further  negotiation.  The 
cxdiange  ot  deeds  was  made  about  a  month 
after  the  expiration  of  the  80  days  provided 
in  the  contract  tot  ezamlnaUwi  of  title. 

[1]  The  first  point  made  by  the  appellant 
for  a  rerersal  is  that  Us  special  demurrer 
to  the  complaint  on  the  ground  at  uncer- 
tainty and  amblgidty  should  have  been  sus- 
tained. The  complaint  had  pleaded  the  em- 
plc^ent  of  the  plaintiff  without  setting  up 
Its  exact  terms,  followed  by  an  averment 
that  the  procnrement  of  the  agreement  ol  ex- 
change under  said  employment  was  had  on 
October  27,  190e.  The  point  of  the  special 
demurrer  was  that  it  could  not  be  ascertain- 
ed from  the  complaint  whether  tbe  plaintiff's 
services  had  l>een  performed  within  the  time 
limit  set  therefor. 

Whether  or  not  the  demurrer  was  well 
taken,  we  are  satisfied  from  an  examlnatlon- 
of  the  record  that  the  appellant  was  not 
prejudiced  by  the  rulln'g  In  question.  The 
appellant  was  thoroughly  Informed  of  the 
date  of  the  plalntlfTs  employment,  of  the 
time  limit  set  therefor,  and  of  the  fact  that 
the  exchange  agreement  constituting  the 
plaintiff's  performance  was  dated  October 
27th,  which  was  one  day  after  the  expiration 
of  plalntifTs  authority.   At  tbe  trial  It  was 
testified  on  behalf  of  tbe  plaintiff  that,  al- 
though the'  exchange  agreement  bears  the 
date  of  October  27th,  It  was  actually  signed 
and  procured  on  the  preceding  day,  thus 
proving  It  to  be,  If  such  testimony  were  be- 
lieved by  the  court,  within  the  time  limit  of 
the  employment.    The  defendant  met  this 
tesUmony  by  categorically  testifying  that  the 
27th  was  the  true  date  of  the  execution  of 
this  document  and  that  It  was  not  signed  or 
delivered  before.    He  thus  had  the  instru- 
ment itself  and  his  own  testimony  In  Its 
SQ[q;>ort,  and  he  could  have  had  no  more  If 
the  complaint  bad  spedflcally  averred  Octo- 
ber 2ath  aa  the  date  ot  procuring  the  Instxu- 
moit  No  other  testimony  upon  this  point 
was  Introduced  by  tbe  plaintiff.   Tbe  conrt 
&toK  to  believe  the  idalntifrB  version,  but 
sQdi  result  was  not  attributalde  to  any  dis- 
advantage suffered  by  the  defendant  throu^ 
anUgnlty  or  uncertainty  of  the  complaint. 
In  the  absence  of  such  prejudice  an  order  er- 
nnKoody  overruling  a  special  demnrrer  will 
not  constltnte  ground  for  reversal.  Bank  of 
I«moore  v.  rnlgbam.  lU  CaL  2S4,  287.  90 


Pac.  936 ;  Alexander  v.  Central  L.  ft  M.  Co., 
101  Cal.  5S6,  38  Pac.  410 ;  Krleger  T.  Feeny, 
14  Cal.  App.  538,  544,  112  Pac.  901. 

After  the  trial  the  court  permitted  an 
amendment  to  the  complaint  to  conform  to 
the  proof,  and  accordingly  an  "amended  and 
supplemental  complaint'*  was  filed,  to  which 
the  defendant  demurred,  whereupon  the 
plaintiff  Immediately  filed  a  "second  amend-, 
ed  and  supplemental  complaint."  Defend- 
ant's demurrer  to  this  last  pleading  was  also 
overruled  by  the  court;  and  what  we  have 
just  said  aa  to  the  overruling  of  tbe  demur- 
rer to  the  complaint  will  also  dispose  of  the 
objections  now  urged  by  the  appellant  to 
this  second  adverse  ruling. 

[1]  Bqually  without  merit,  we  think,  is  the 
contention  that  the  evidence  Introduced  by 
the  plaintiff  to  show  that  the  true  date  of  the 
exchange  agreement  was  Inadmissible  In  tbe 
absence  of  an  Issue  of  mistake  or  fraud. 
The  plaintiff  was  not  a  party  to  the  contract 
between  defendant  and  Mrs.  Slmlnoff,  and  It 
Is  only  as  to  parties  to  a  contract  that  the 
rule  may  be  Invtdted  that  parol  evidence  Is 
not  admissible  to  vary  its  terms.  I>unn  T. 
Price,  112  Cal.  46,  44  Pac.  854;  Ohrlstenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  37,  118 
Pac.  466.  But  even  If  the  plaintiff  had  been 
a  party  to  It,  stlU  the  evidence  was  correctly 
rec^ved,  for  parol  evidence  is  always  com- 
petoit  to  show  ttie  true  date  of  a  written  in- 
stmmoit.  Treadwell  v.  Beynolds.  47  Cal. 
171 ;  Oately  v.  Irvine,  51  Gal.  172 ;  Brlckson 
V.  Robertson,  116  Minn.  90,  133  N.  W.  165,  37 
L.  B.  A.  (N.  8.)  1133.  Ann.  Cas.  1913A,  493; 
JjB6  V.  Mass.  F.  ft  M.  Ins.  Co.,  6  Mass.  206; 
Moore     Smead,  SO  THs.  668,  02  N.  W.  426. 

[I]  Goming  now  to  a  constmctlon  of  tlie 
broker's  contract,  It  reads  in  part  as  follows: 

"I  hereby  agree  to  pay  you  the  sum  of  $1,200 
as  commissions  for  services  rendered  upon  the 
consummation  of  said  exchange  of  properties, 
ioithm  ti  hovra  from  iaU,  and  iMiyaUe  9100 
down  and  $100  per  month.'* 

The  portion  underscored  was  added  by  the 
defendant  In  bis  own  handwriting  at  tbe 
time  he  signed  the  contract  It  is  onite  ap- 
parent to  ua — and  we  do  not  understand  it  to 
be  seriously  contested — that  tbe  words  "c<m- 
snmmatlon  of  said  exdiange  of  properties^ 
aa'  used  in  this  writing  refer,  not  to  tbe  final 
excnange  of  deeds,  but  to  the  execution  and 
d^very  of  a  binding  contract  for  their  ex- 
change; for  It  could  not  have  been  within 
the  contemplation  of  the  defendant  that  the 
actual  exchange  of  properties  could  be  effect- 
ed -within  the  24  hoars,  as  the  agreement  of 
exdiange  Itaelf  provided  that  SO  days  should 
be  allowed  each  party  to  examine  title,  and 
there  vrere  other  matters  to  be  Investigated 
and  adjusted  which  would  require  more  time 
than  a  single  day. 

[4,  B]  The  next  and  main  contention  ot  the 
ani^snt  la  tha^  even  aasnnilng  that  the 
plaintiff  procured  the  exchange  agreement 
witUn  the  time  limited  therefor,  the  defend- 
ant's UalMty  to  pay  the  specified  commU- 
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slon  was  stUl  dependent  upon  Oie  farther 
condition  that  the  actual  exchange  of  deeds 
should  take  place  within  80  days  from  the 
date  of  the  agreement  for  exchange;  and 
this  by  Tlrtue  of  the  danae  contained  flieifr- 
In  reading: 

"Both  parties  hereto  hereby  agree  to  allow 
thir^  days  from  the  date  hereof  for  the  search  of 
title  on  their  respective  properties,  and  both  par- 
ties hereby  agree  to  deliver  their  respective 
properties  free  and  dear  of  all  incambrancea  ex- 
cept as  hereinbefore  mentioned." 

It  Is  pointed  out  by  the  appellant  that  the 
properties  were  not  exchanged  until  a  day 
or  two  over  a  month  after  the  lapse  of  the 
30-day  period,  and  that  therefore  the  broker 
had  failed  to  produce  a  purchaser  "ready, 
willing  and  able  to  purchase"  within  the 
rule  entitling  a  broker  to  bis  commission; 
in  other  words,  that  the  broker's  contract 
not  only  required  him  to  procure  the  agree- 
ment of  exchange  within  the  24  hours,  but 
also  Imposed  upon  him  the  obligation  to  In- 
sure the  completion  of  the  exchange  within 
the  80  days  mentioned  in  the  exchange  agree- 
ment. 

[6]  We  cannot  agree  with  this  eonatruc- 
tlon.  As  we  read  the  agreement,  no  time  Is 
therein  provided  within  which  the  actual  ex- 
change of  deeds  must  take  place.  The  80- 
day  period  specifically  refers  to  the  time  al- 
lowed for  examining  title,  and  it  is  a  mat- 
ter of  common  knowledge  in  real  estate 
transactions  ttiat  some  period  of  time  be- 
tween tliat  allowed  for  such  examination 
and  the  actual  close  of  the  transaction  al- 
most always  Intervenes.  When  the  contract 
is  silent  on  that  point,  a  reasonable  time  will 
be  allowed. 

[7]  Moreover,  the  question,  in  our  opinion, 
does  not  arise  in  the  present  case,  since  the 
plaintiff's  light  to  recover  his  ctHnpensatlon 
did  not  depend  upon  the  actual  closing  ttf  the 
transaction.  If  the  party  with  wh(sa  the 
plaintiff  contracted  for  an  exchange  of  prop- 
erties had  good  title,  It  was  immaterial  to 
the  broker's  right  to  recover  his  compensa- 
tion whether  the  exchange  was  ever  effected 
or  not.  He  had.  by  procuring  the  signing 
of  the  exchange  agreement  by  Mrs.  Slminoff, 
produced  a  purchaser  "ready  and  willing," 
and  the  remaining  requirement  of  "ability" 
was  evidenced  by  the  fact  that  her  title  prov- 
ed to  be  good.  Not  <Hiiy  so,  but  the  plaintiff 
accepted  it,  and  the  exchange  was  effected 
on  the  tenns  stated  in  the  agreement.  And 
further,  even  if  the  30-day  period  referred 
to  the  time  that  the  exchange  was  required 
to  be  consummated,  the  failure  of  the  parties 
to  comply  with  that  condition  would  be  im- 
material to  the  plalntllTs  right  to  recover. 
He  had  produced  a  purchaser  ready  and  able 
to  purchase,  and  who  in  fact  did  purchase. 
The  only  elenunt  of  time  on  which  the  plain- 
tUTs  OKnpensation  was  contingent  was  that 
contained  in  his  written  employment;  and 
the  eaaea  dted  by  the  appellant  in  support 
of  tbe  contention  we  are  now  considering 
an  all  cases  dealing  with  the  time  limit  at 


the  brt^r's  authorization  to  procure  a  pur 
chaser,  and  nOt  with  any  limitation  contain- 
ed in  a  contract  entered  into  by  buyer  and 
seller  as  the  result  of  the  broker's  eff<nts. 

Generally  speaking,  when  there  is  nothing 
in  the  broker's  contract  making  his  right  to 
ccnnpensatlon  depend  npon  some  contingency, 
a  broker  employed  to  sell  real  property  as  a 
rule  has  earned  his  commission  when,  within 
the  life  of  Ills  contract  or  any  extension 
thereof,  he  has  produced  a  person  who  la 
ready,  willing,  and  able  to  purchase  the  prop- 
erty on  terms  satisfactory  to  the  seller,  and 
has  obtained  a  binding  and  valid  contract 
for  a  sale  on  the  terms  proposed  by  the  sell- 
er, or  has  brought  the  seller  and  buyer  to- 
gether and  thus  enabled  them  to  enter  into 
a  contract  of  sale.  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  395,  107  Pac  622.  In 
such  a  case  it  would  make  no  difference  that 
the  contract  of  sale  provided  for  a  time  to 
search  the  title  to  the  property.  The  agent's 
right  to  c<Hnpensatlon  would  accrue,  unless 
otherwise  provided  by  the  terms  of  his  em- 
ployment, when  the  contract  of  sale  was  ex- 
ecuted, or  when  the  opportunity  to  make 
such  contract  was  given  the  seller,  in  which 
event  the  agent  would  be  entitled  to  his  com- 
mission even  if  the  seller  bad  no  title  or  de- 
fective title  to  the  property.  Phelps  v. 
Prusch,  83  Cal.  626,  23  Pac.  IIIL 

[I]  So  in  the  case  of  an  agreement  for  an 
exchange  of  properties,  when  time  Is  given  to 
examine  the  titles  as  In  the  present  case,  the 
giving  of  such  time  does  not  affect  the 
agent's  right  to  his  c»mml8si(m,  althon^  It 
might  affect  the  time  of  its  payment.  His 
right  to  the  agreed  compensation  would  be 
Uxed  by  the  production  of  a  person  "able, 
ready  and  willing"  to  purchase  by  the  con- 
veyance of  good  titl&  It  Is,  of  course,  true 
that  there  arise  cases  in  exchanges  of  prop- 
erty where  the  broker  may  be  entitled  to  re- 
cover from  one  party  and  not  from  the  other. 
In  the  case  of  an  agreement  for  the  purchase 
of  properties  between  A.  and  B.,  brought 
about  by  a  bn^er  under  valid  employment, 
the  broker's  right  to  compensatl<Hi  from  A.  is 
not  affected  by  the  inability  of  A.  to  convey 
good  title,  but  is  affected  by  B.'s  Inability, 
since  the  conveyance  of  good  title  by  B.  Is 
the  price  that  A.  Is  to  receive  for  his  pn^ 
erty,  and  without  it  the  broker  has  not  pro- 
duced a  purchaser  able  to  purchase;  And 
similarly  as  to  the  broker's  right  to  compea> 
satlon  from  B.,  it  Is  unaffected  by  B.'s  ina- 
bility to  pass  good  title,  but  Is  affected  by 
A's  inability.  Connor  v.  RIgglns,  21  Cal. 
App.  756,  132  Pac.  849.  In  the  present  case 
the  question  is  set  at  rest  by  the  fact  that 
the  title  of  Mrs.  Slminoff  proved  to  be  good 
and  was  accepted  by  the  appellanL 

This  disposes  of  the  points  meriting  detail- 
ed dtacusslDD,  and  for  the  tor^otDg  reasons 
the  jodgment  Is  affirmed. 

We  concur:  IjBNMON,  P.  J.;  BIOH- 
ABDS,  J, 
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CITZ  or  BAN  DIEOO  et  al.  T.  CAPPS. 
M^or.  (CXt.  S2T2.) 

(Diatrict  Coart  of  Appeal,  Second  Dlrtrict,  Cali- 
fbmla.   Jon.  8,  1917.) 

1.  Mahdahub  4=»2S<1)  —  VmaBona  BnrrruD 
TO  Beuep-C^tt  and  Oounon.. 

Under  Oode  CSv.  Proc  I  1086.  providing 
that  mandamus  must  be  issued  upon  verified  pe- 
tition of  party  beneficiaUy  interested,  the  cit; 
oC  San  Diega  and  its  council  have  sufficient 
intatest  to  entitle  them  to  a  writ  compelling 
the  mayor  to  appoint  a  chief  of  police,  pro- 
vided for  by  city  charter;  the  common  coun- 
cil's duties  not  being  entirdy  lefialative. 

[Ed.  Notsr-Ftnr  other  caBall^  lee  ICandamiu, 
dent.  Dig.  H  65-5&] 

2.  Manuhus  ^9l6B09  —  FUAODIQ  —  Pbb* 
BUHraONS. 

In  a  mandamus  proceeding  to  compel  the 
mayor  to  appoint  a  chief  of  police,  it  will  be 
presmned,  irrespective  of  full  affirmative  alle- 

ScitNis  In  petition,  that  a  dty  of  the  rise  of 
n  Di^  needa  an  effidoit  Lead  o<  its  po- 
lice department. 

FEd.  Note.— For  other  cftses,  we  Mandamna, 
Cent  Dig.  1  372.] 

Ori^nal  petition  ftir  mandamus  hy  the  City 
of  San  Diego  and  otbsn  against  Edwin  M. 
Cappe,  BfaTor.  Peremptory  writ  laaued. 

T.  B.  Oosgrove,  City  Atty..  of  San  Diego, 
for  petitioners.  Arthur  li.  Dom,  of  San 
Diego,  for  reqxmdent 

JAMES,  J.  Petition  in  mandamna  for  a> 
writ  to  compel  the  respondent,  mayor  of  the 
city  of  San  Diego,  to  appoint  a  HUperlntend- 
ent  or  chief  of  police.  It  appears  from  the 
petition,  the  facts  not  being  disputed  by  re- 
spondent, that  on  the  lot  day  of  May,  1915, 
there  became  effective  a  provision  of  the  free- 
holders' charter  of  the  city  of  San  Diego 
creating  a  police  de[)artmeDt  and  providing 
for  a  saperlntendent  or  chief  of  police;  that 
It  was  also  provided  in  said  charter  that  the 
mayor  should  appoint  such  chief  of  police. 
It  appears  that  no  appointment  has  been 
made  nnder  the  charter  provision  of  an  ex- 
ecutive head  for  the  police  department,  and 
that  the  respondent  mayor  has  refused  to 
make  such  appointment.  It  appears,  also,  by 
allegations  In  the  petition,  that  on  the  1st 
day  of  December,  1916,  the  city  cotmdl  of 
said  dty  passed  a  resolution  declaring  that 
necessity  existed  for  the  appointment  of  a 
chief  of  police,  and  demanding  that  the  may- 
or perform  his  duty  and  select  some  person 
to  fill  the  office.  The  resolution  further  di- 
rected the  dty  attorney  to  Institute  proceed- 
ings to  compel  the  mayor  to  make  the  ap- 
pointment The  dty  of  San  Diego  and  the 
common  council  appear  as  petitioners. 

[1]  It  Is  contended  on  the  part  of  respond- 
ent that  these  plaintiffs  are  not  entitled  to 
the  writ  sought,  because  they  have  not  such 
a  beneficial  Interest  In  the  subject-matt^  as 
to  make  them  proper  parties  under  section 
1086  of  the  Code  of  Civil  Procedure.  While 
the  functions  of  the  common  coundl  are  In 


the  main  legislative,  that  body  has  other  du- 
ties devolving  upon  it,  and,  in  a  qualified 
sense  and  subject  to  the  restrictions  of  the 
dty  charter.  Is  the  governing  arm  of  the  mu- 
nicipality. Where  officers  of  a  dty,  diarged 
with  the  performance  of  ministerial  duties, 
neglect  or  refuse  to  follow  the  direction  of 
the  law  under  which  they  have  assumed 
office.  It  would  seem  most  proper  that  the 
dty  by  Its  common  conndl  shonld  be  permit- 
ted In  a  proceeding  of  this  kind  to  compel 
such  officers  to  fulfill  the  obligation  which 
their  oath  has  Imposed  upon  them.  That  this 
right  exists  In  the  dty  Is  very  clearly  held  In 
City  of  San  Buenaventura  et  al.  v.  McGulre, 
8  Cal.  App.  497.  97  Pac.  626.  528.  The  state- 
ment of  the  law  as  contained  in  that  cue 
was  approved  by  the  Supreme  Court  when  a 
petition  to  have  the  matter  reheard  waa  de- 
nied. 

[2]  In  a  city  of  the  considerable  of  San 
Diego  it  must  be  presumed,  Irrespective  of 
the  very  full  and  affirmative  allefratlong  in 
the  petition  to  that  effect,  that  for  the  effi- 
cient administration  of  the  police  department 
it  is  necessary  that  there  should  be  an  execu- 
tive head  thereof.  The  people  of  the  dty  of 
Sau  Diego  in  their  charter  determined  that 
they  would  have  a  chief  of  police,  and  made 
It  Incumbent  upon  the  mayor  as  a  purely 
ministerial  duty  to  name  some  one  to  fill  that 
office.  To  say  that  the  mayor  may  refuse  to 
heed  the  express  mandate  of  the  electors  of 
the  dty  would  be  to  give  coimtenance  to  a 
spedes  of  executive  nulUScatlon  whldi  the 
law  will  not  tolerate.  When  the  mayor  took 
his  oath  and  accepted  the  office,  he  bound 
himself  to  perform  all  the  duties  which  the 
charter  Imposed  upon  him.  No  discretion 
was  left  under  which  he  might  In  the  regard 
here  considered  supplant  the  Judgment  of  the 
people,  solemnly  declared  at  their  charter 
election,  by  carrying  out  a  policy  which  might 
satisfy  his  Individual  notion  of  what  was 
best  to  be  done  in  the  circumstances.  To  our 
minds,  this  Is  a  most  appropriate  case  for 
use  of  the  writ  sought. 

Peremptory  writ  of  mandate  Is  ordered  to 
be  Issued,  the  return  day  to  be  five  days  from 
time  of  service;  petitioners  to  recorer  th^ 
costs. 

We  concnz:  CONBBT,  P.  J.;  "BHAW.  J. 


PEOPLS  V.  BEINJAMIN.   (Gr.  660.) 

(District  Court  of  Appeal,  First  'District,  Call- 
foroia.    Dec.  SO,  1916.    Kehearing  Denied 
by  Supreme  Court  I^b.  26,  1917.) 

1.  Cbiuinal  Law  «=3ll50<3)— Appiai^Vib- 

DICT — COIWTJCTINO  EVIDENCE. 

Discrepandn  and  differences  in  descriptioo 
of  a  murderer,  creating  no  more  than  a  ctm- 
flict  in  evidence,  do  not  warrant  appellate  court 
in  setting  aside  verdicL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  {  8076.] 
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2.  OuaoRAi,  Law  ^»llfie(2,  4)~Afpkai«— Bx- 
vraw— Weight  and  Cbepibiutt. 
The  weight  and  credibility  of  evidence  are 
peculiarly  for  jxiTj,  and  Its  determination,  in 
the  absence  of  a  showing  of  infaereot  improb- 
ability,  will  not  be  set  aside  on  appeal. 

[Bd.  Note.— For  other  caBes,  see  Criminal 
Uw,  Cent.  Dig.  {g  3079,  S077.] 

&  HOUSCIDB  €=>234(1)— MUItPBB    IN  FlBST 

Degbek — Sufficiency  of  Evidence. 
la  a  prosecution  for  murder,  where  the 
matter  in  issue  was  the  identity  of  tiie  mur- 
derer, evidmce  held  sufficient  to  justiCy  a  con- 
viction for  murder  in  the  first  degree. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  |  482.] 

Appeal  from  Superior  Court,  Alameda 
County;  F.  B.  Ogden.  Judga. 

Judah  Benjamin  was  convicted  of  murder 
in  tbe  first  de^ee,  and  he  appeals.  Affirmed. 

Jodob  Benjamin.  In  pro.  per.  U.  S.  Webb, 
Att7.  OeiL,  and  John  H.  Rlordan,  Deputy 
Atty.  Gen.,  for  tbe  People. 

FEB  OUBIAM.  By  an  Information  filed 
In  the  siii>erlor  court  of  Alameda  county  the 
def^dant  was  charged  with  the  crime  of 
murder.  He  was  convicted  of  murder.  In  the 
first  degree,  and  hla  penal^  therefor — life 
Imprisonment — was  fixed  by  the  verdict  of 
the  Jury. 

The  fticts  of  the  case  as  revealed  by  the  ev- 
idence adduced  upon  the  trial  are  substan- 
tially these:  About  the  hour  of  9  o'clock  on 
the  evening  of  March  4,  1916,  Officer  Guahe 
of  tile  Oakland  police  department  was  seen 
to  approadi  and  place  his  hand  npm  the 
shonlder  of  a  man  who  was  standing  or 
walking  In  ttie  rldnlty  of  Twelfth  and  Clay 
streets  In  the  city  of  Oakland.  The  officer, 
holding  the  man  by  the  eOioulder,  proceeded 
a  few  steps,  when  the  latter  tonied  and  en- 
gaged In  a  scuffle  with  tbe  office,  during 
which  a  afacA  from  a  rerolver  was  fired,  after 
wUch  tiie  man  broke  the  grasp  oi  tbe  officer 
and  fled.  The  officer  followed  for  a  short 
distance,  and,  after  firing  seTeral  Ineffectual 
shots  at  the  fleeing  man,  fell  to  the  sidewalk 
as  the  result  of  a  wound  Inflicted  by  a  32 
caliber  bullet,  and  which  wound,  it  was  sub- 
sequently shown,  caused  his  death.  Tbe  man 
continued  his  fi^bt,  and,  although  a  crowd 
pursued  blm,  made  good  hla  escape.  The 
defendant  was  arrested  several  days  later 
and  charged  with  the  kUllng.  Several  wit- 
nesses who  were  at  or  near  the  scene  of  the 
scufile  with  the  officer  gave  a  description  of 
the  man  whom  he  apparenUy  had  under  ar- 
rest whldi  fitted  tbe  defmdant  with  exact- 
ness, and  several  other  witnesses  positively 
Identified  the  def^dant  as  the  man  who  pass- 
ed within  a  few  feet  of  them  under  a  bright 
light  pursued  by  a  crowd  and  running  from 
the  scene  of  the  shooting. 

Subsequent  to  tbe  kllUng  and  prior  to  the 
defendant  being  charged  therewith,  tbe  de- 
fendant attracted  the  attention  of  Officer 
Hughes  of  the  San  Francisco  police  depart' 


ment,  who  observed  him  loitering  and  appar- 
ently begging  on  Sutter  street  In  said  city. 
Hughes  approached  tbe  defendant  and  asked 
him  If  he  was  working.  He  replied  in  tbe 
negative,  and  In  response  to  further  ques- 
tions concerning  hla  place  of  abode  and 
means  of  livelihood  demanded  to  know  why 
the  Inquiry  was  made,  whereupon  Hughes 
displayed  bis  star.  Tbe  defendant  then  ex- 
claimed, "I  shoot  the  likes  of  you,  got  no  use 
for  you,  and  I  am  going  to  get  you  before  I 
get  through  with  you."  Hughes  thereupon 
placed  the  defendant  under  arrest,  and  was 
in  the  act  of  searching  him  when  tbe  de- 
fendant drew  a  32  caliber  revolver  from  his 
pocket  and  pressed  it  against  tbe  body  of 
Hughes.  The  officer  grasped  the  revolver, 
and,  breaking  It,  proceeded  with  the  eearch 
of  the  defendant's  person,  which  revealed  21 
32  caliber  loaded  pistol  cartridges,  a  large 
butcher  knife,  and  a  razor. 

There  was  offered  and  received  In  evidence 
on  behalf  of  the  people  a  letter  written,  ad- 
dressed, and  delivered  to  tbe  <dklef  of  police 
of  Oakland  subsequent  to  the  killing  of  Offi- 
cer Gushe  and  before  tbe  arrest  of  the  de- 
fendant, which  was  shown  by  expert  testi- 
mony to  be  in  the  handwriting  of  the  defend- 
ant, and  which  reads  as  follows: 

"I  was  the  man  that  shot  the  police  Gnahe, 
and  to  tell  you  there  may  be  more  killed  if  you 
don't  have  the  police  do  thing  right,  for  yon 
have  now  in  tbe  police  departmoit  that  are  no 
good.  All  they  want  is  their  pay  every  month, 
80  look  out." 

This  letter  was  followed  by  the  Introduc- 
tion in  evidence  of  another  letter  also  writ- 
ten, addressed,  and  delivered  to  tbe  chief  of 
police  of  Oakland  subsequent  to  the  killing 
of  Gushe  and  prior  to  the  arrest  of  the  de- 
fendant, which  likewise  was  shown  to  have 
been  written  by  tbe  defendant,  and  which 
reads  as  follows: 

"San  Frandsc^  OaL,  March  11,  1916. 

"Chief  of  Police,  Oakland,  Cal.— Dear  Sir: 
The  men  oo  the  force  under  yon  don't  aeem  to 
realize  they  are  performing  a  certain  service  for 
the  public  and  that  when  they  exceed  that  and 
overstep  their  boands  and  interfere  into  people's 
private  afiairs,  they  deserve  to  be  shot.  That 
is  what  happened  to  Gushe  and  It  should  hap- 
pen to  a  number  more.  What  were  most  of 
these  men  before  they  become  i>olicemcn? 
GuBfae's  delight  when  he  was  a  Pinkerton  fit 
the  race  trsck  was  to  wing  men  with  his  club 
and  be  only  received  back  what  he  got.  One 
dollar  a  head  is  the  price  they  paid  in  New 
York  for  shooting  these  police,  and  let  as  hope 
it  w<m't  be  long  before  that  rate  is  estaUished 
here  and  then  what  is  left  id  the  force  will  be 
men. 

"Respectfully  yours, 

"The  One  Who  Shot  Gushe.** 

[1]  The  defendant  did  not  take  the  stand 
in  bis  own  behalf.  He  rested  bis  defense 
primarily  upon  the  testimony  of  several  wit- 
nesses who  were  present  at  or  near  the  scene 
of  the  lulling,  who.  In  addition  to  differing 
to  some  extent  from  the  witnesses  for  the 
people  in  their  description  of  the  man  who 
did  tbe  shooting,  testified  that  they  could  not 
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Identify  tbe  dsfenclant  as  the  man  whom 
they  saw  scuffling  with  Officer  Gushe  and 
numing  away  from  the  scene  afterwards. 
The  discrepancies  and  differences  existing  In 
the  description  of  the  morderer  of  the  oflDcer 
given  by  the  respective  witnesses  for  the  pros- 
ecatloii  aod  defense  created  no  more  than  a 
conJUet  In  the  evidence,  which,  of  course,  will 
not  snfllce  to  disturb  the  verdtct  of  the  Jury. 
MoreoTer,  in  addition  to  the  testimony  of 
tlie  aeveral  wltnesaes  for  the  pe<wlc  or  the 
defendant  who  could  do  no  more  than  de- 
scribe the  man  whom  they  saw  scuffling  with 
Officer  Gnshe,  there  was  the  evldeace  of  the 
letters  written  by  the  defendant,  which  In 
effect  were  an  admission  of  guilt,  and  the 
testimony  of  the  several  witnesses  who  posi- 
ttrely  Identified  the  defendant  as  the  man 
who  fled  from  the  scene  of  the  shooting. 

[2,  S]  Much  of  the  argument  presented  In 
snppcnt  of  the  appeal  Is  devoted  to  a  discus- 
slon  oi  the  credlblll^  ct  the  witnesses  and 
tlie  w^ght  of  the  evidence.  Those  were 
qneatlona  peculiarly  for  the  Jury;  and  In  the 
absence  of  a  showing  of  Inherit  Improba- 
bility we  are  not  permitted  to  Interfere  with 
the  Jury's  conclusion  upon  the  evidence.  In 
short,  we  are  satisfied  that  the  erldence  upon 
the  whole  case  suffldently  supports  the  ver- 
dict and  Judgment  The  conduct,  conversa- 
tion, and  threats  of  tile  defendant  upon  being 
Hcoosted  and  arrested  by  Officer  Hughes  in 
Ban  Francisco,  considered  in  conjunction 
wltb  the  defendant's  letters  to  the  Oakland 
chief  of  police,  tend  stroi^^,  we  Odnk,  to 
show  that  the  defendant  was  obsessed  with  a 
peculiar  and  pronoimced  hatred  tor  police  o^ 
Hoers  in  goietal  and  Officer  Gushe  in  par- 
ticnlar;  and  Officer  Hughei^  testtm(»y  there- 
fore was  material  and  relevant,  and  rightly 
receired  In  evidence. 

We  find  no  error  in  the  trial  oonrt^s  cliarge 
to  tbB  jury.  The  contention  that  the  trial 
Judgs  was  prejudiced,  and  tfaerefexe  disqual- 
ified from  sitting  In  the  case,  Is  not  sustained 
by  the  record. 

EkTw  to  assigned  as  to  many  of  the  rulings 
<rf  the  court,  but  npoo  examination  we  find 
tbem  to  be  nnifoTmly  correct  ITpon  the 
wbtde  we  are  satisfied  tbat  the  defenduit 
was  fairly  tried  and  Jostly  convicted. 

?nie  Judgment  and  order  appealed  from 
are  affirmed. 


PliATNAtnBB  V.   8UPEBI0B  GOUBT  IN 
AMD  rOB  SACRAMENTO  COTINTT  et  aL 
(Civ.  1000.) 

{Diatrict  Ooart  of  Appeal,  Third  DlBtrict  Cali- 
foniia.   Jan.  3,  1917.) 

L  JTrnouENT  €=o278— Sustaikino  Bktbt. 

The  actual  rendition  of  a  Judgment  being  the 
judicial  act  and  the  entry  thereof  merely  minis- 
terial, the  latter  must  be  supported  in  all  vital 
Cflsentials  by  the  previous  order  of  the  court. 

lEd.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  K  64»-jt51.] 


2.  CoNTEUPT  «s»67— CiBTXoBABi— QuKsnox 

GONSIUSBSD. 
Where  all  facts  upon  which  petitioner  was 
adjudged  guilty  of  contempt  are  certified  in  full 
upon  certiorari  proceedings,  the  question  of 
whether  the  Judgment  amionnced  and  that  en- 
tered were  the  same  hM  mmecessair  to  deci- 
sion; the  Issne  bdng  whtther  petitumer  was 
guilty.  ^ 

[JBd.  Note,— other  eases,  see  Ctrntenpt 
Cent  Dig.  fl  221.  222.] 

8.  Contempt  <S=G7— Cebtiobabi— Powxb  to 

Ahhui,  Judouent. 
The  Court  of  Appeals  upon  certiorari  may 
review  facts  upon  which  lower  court  adjudged 
petitioner  gollty  of  contempt  and  may  annul 
such  judgment  U  warranted  by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Oontempt 
Gent  Dig.  H  221, 222.) 

4.  Contempt  4s=»67— Gxbtiobabx— Fbcsuuf- 

TIONS. 

Mere  presumptions  and  intendments  are  not 
to  be  indulged  in  support  of  judgment  in  con- 
tempt, although  eTidence  de  hors  toe  record  may 
not  oe  considered. 

[Ed.  Note.— For  other  caaae,  see  Gontempt 
Cent.  Dig.  H  221,  222.} 

6.  OoifTEMPT  *=967—Cebtiobabi— Presump- 
tions. 

Where  it  appears  that  an  attorney  refused  to 
obey  the  court's  order  to  ait  down  and  resisted 
its  execution,  and  the  court  passed  it  without 
further  notice,  but  later  adjudged  attorney  In 
contempt  for  attempting  to  conduct  the  case  aft- 
er court's  refusal  to  permit  him  to  do  so,  it  will 
be  assumed  that  the  court  condoned  the  former 
conduct  or  deemed  it  insufficient  as  contempt 
and,  although  set  up  in  the  court's  entered  Juog- 
ment  will  not  be  considered  on  certiorari  pro- 
ceedings. 

[Ed.  Note/~-For  other  casss,  see  Gontempt, 
Gent  Dig.  H  221,  222.] 

6.  CONTKMPT  «»30— POWEB  TO  GoUPKL  Db- 
COBUB  CoNnucT. 

Erery  court  has  a  right  to  compel  litigants 
and  attorneys  to  conduct  themadves  decorously, 
and  may  coerce  such  conduct  on  proper  occa- 
sions. 

[Ed.  Note.— For  other  cases,  see  Ocmfempt 
Gent  Dig.  n  ftl,  96.  M.] 

7.  Attoehkt  ash  Glzbht  ^»14— Dmr  to 

COUBT. 

Attorneys  are  under  obligation  to  uphold  the 
dignity  of,  and  be  respectfm  to,  the  court  be- 
ing officers  thereof,  though  possessing  a  personal 
dislike  for  the  presiding  judge. 

iEd.  Note.— For  other  cases,  see  Attorney  and 
ent  Cent.  Dig.  S  21.] 

8.  Contempt  ^»80— Powkb  to  BEsrsAin  At- 

TOBNEX  FBOM  PARTICIPATINa  IN  TbIAL. 
No  conrt  has  the  right  to  arbitrarily  force 
a  licensed  attorney,  regularly  employed,  to  re- 
tire from  active  participation  in  the  case,  eva 
aa  punishment  for  contumatdona  conduct 

[Ed.  Note.— For  other  cases,  see  Gontempt 
Cent  Dig.  Sf  261-266.] 

9.  Attobnet  and  Client  if^92— Ddtt  to 
Client— Conduct  of  Litigation. 

A  lawyer  engaged  in  the  trial  ci  a  ease  Is 
charged  with  the  duty  of  safeguarding  his  cli- 
eut's  interests,  and  for  this  purpose  to  interro- 
gate witnesses,  object  to  testimony,  snd  ai^e 
objections. 

[Ed.  Note.— For  othw  eases,  see  Attorney  and 
Client,  Cent  Dig.  H  171-178.1 

10.  ArrOBHBT  AND  CuENT  <8=»&2— DtJTT  TO 

Client-<Jonduot  or  LmoATiON. 
Although  a  lawyer  in  discharging  hia  duty 
to  a  client  be  persistent  or  vehement  in  present- 
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ing  his  points,  he  Is  within  his  leritimato  richts, 
•o  long  as  hts  lan^age  Ib  not  offenstTe  or  inde- 
corous, and  whether  he  be  right  or  wrrnxg. 

[Ed.  Note.— For  other  cases,  see  Attomejr  and 
Client,  Cent  Dig.  S9  171-173J 

11.  Election B   <8=>800  — Contest— TaiAJC— 
Conduct  of  CouNmih 

Attorney  for  contestee  was  within  him  rights 
in  contest  of  a  primary  election  result,  in  inter- 
posing suggestions  in  respectful  language  as  to 
absence  of  showing  that  ballots  were  in  same 
condition  as  when  received,  even  though  his  posi- 
tion was  legally  untenable. 

pJd.  Note.~For  other  case^  see  Blectiona. 
Cent.  Dig.  H  808-813.] 

12.  gontbhft  ^»63(1>— dlsobedikhob  to 

Coubt'b  Obdbb— Rbstbaininq  Attobnet 

VBOH  PABTICIPATINa  IN  TbUX. 

Where  attorney,  opon  seeking  to  be  heard  in 
trial  of  case,  refused  to  comply  with  court  s  or- 
der to  rit  down  and  keep  still,  and  the  court,  ap- 
parently passing  this  conduct,  later  refused  to 
allow  him  any  active  participation  in  the  trial, 
and,  upon  his  respectfully  seeking  to  be  heard, 
adjudged  him  guilty  of  contempt,  such  order  held 
beyond  court's  juriBdictioUj  and  will  be  set  aside. 

[Ed.  Note.— For  other  eases,  see  Contempt, 
Cent  Dig.  S  19S.} 

Application  for  certiorari  by  R.  Platnauer 
to  set  aside  Judgment  of  c(Hitempt  of  the  Su- 
perior Court  of  the  State  of  Callfomla,  In 
and  for  the  County  of  Sacramento,  and  Hon- 
orable Charles  O.  Buslck,  the  Judge  thereof. 
Judgment  annulled,  set  aside,  and  vacated. 

A.  M.  Seymour.  J.  S.  Daly,  and  R.  Plat- 
nauer, all  of  Sacramento,  for  petitioner. 
Meredith,  landls  &  Chester,  of  Sacramento, 
for  resj^ondents. 

MART,  J.  The  petitioner  waa,  by  the 
respondents,  adjudged  guilty  of  contempt  of 
court,  and  ordered  to  suffer  punishment 
therefor  by  Imprisonment  in  the  county  jail 
of  the  county  of  Sacramento  for  the  period 
of  one  day.  Claiming  that,  In  so  adjudging 
him  guilty  of  contempt  and  so  punishing  him 
tborefor,  the  court  exceeded  its  Jurisdiction, 
the  petitioner,  by  this  proceeding,  asks  this 
court  for  a  writ  of  certiorari,  to  the  end 
that  the  actim  of  the  court  in  that  regard 
may  be  annulled  and  set  aside  as  being  ab- 
solutely TOid. 

The  alleged  contempt  occurred  during  the 
progress  of  the  trial  of  the  case  entitled  3. 
M.  Morrison,  contestant,  r.  William  D.  Law- 
ton  and  C.  E.  Mahoney,  contesteeq  and  re- 
spondents. Said  proceeding  Involved  and 
was  instituted  to  contest  the  question  of  the 
nomination  of  the  sold  C.  B.  Mahoney,  at  the 
general  primary  election  held  throughout  the 
state  in  the  month  of  August,  1916,  for  the 
ofiifie  of  supervisor  for  the  Third  supervi- 
sorial district  of  Sacramento  county,  and  to 
tbat  end  to  obtain  a  recount  of  the  Totes 
cast  at  said  primary  election  in  said  district 
for  said  office ;  the  three  persons  named  hav- 
ing been  rival  candidates  for  the  nomlna- 
tirai  for  said  office  at  the  time  mentioned. 

For  a  clear  understanding  of  the  proceed- 
ings culminating  in  the  order  or  Judgment 


adjudging  the  petitioner  guilty  of  contempt, 
it  is  necessary  to  explain  that  the  contestant, 
J.  M.  Morrison,  was,  at  the  time  ct  his 
candidacy  for  supervisor,  as  well  as  at  the 
time  of  the  bearing  of  the  contest,  a  depaty 
In  the  oSBcB  of  the  counlr  ^ei^  and  tliat 
peUtlooer  was  one  of  the  attorneys  represent- 
ing In  said  cont^  the  contestee,  C.  E.  Ma- 
honey. 

It  appears  from  the  record  befOre  us— In 
fact,  it  is  shown  by  both  the  petition  for  and 
the  return  to  the  writ— that,  prelimlnarUy  to 
the  inspection  of  the  ballots  cast  at  the  Sec- 
tion for  the  parties,  the  petitioner,  represent- 
ing the  contestee,  declared  his  intention  of 
attempting  to  show,  in  support  of  his  objec' 
tlon  to  the  proposition  made  by  the  contest- 
ant that  the  clerks  to  be  appointed  by  the 
court  to  keep  the  tallies  In  the  proceeding  be 
furnished  by  the  county  clerk  from  the  cler- 
ical force  of  his  office,  that  the  county  derk 
was  biased  and  prejudiced  against  the  con- 
testee; that  therefore  the  clerks  to  be  ap- 
pointed by  the  court  to  assist  in  the  counting 
of  the  ballots  should  not  be  taken  trom  among 
the  deputies  of  the  county  clerk.  The  sub- 
joined is,  however,  the  court  stenographer's 
report  of  the  discussion  of  this  matter  and 
of  all  other  proceedings  leading  to  the  com- 
mitment, and  it  is  conceived  that  a  clearer 
understanding  of  the  situation  may  be  ob- 
tained from  a  reproduction  herein  of  the  full 
report: 

"Mr.  Platnauer :  I  will  ask  the  court  to  direct 
the  contestant  to  deposit  such  an  amount  in  ad- ' 
vance  as  the  court  shall  fix  for  compensation 
and  for  the  assistance  of  the  court  in  making 
tile  canvass.  I  will  read  the  section  of  the  stat- 
ute, which  is  section  2S  the  Primary  Election 
Law  that  provides  for  a  recount  (Reading  sec- 
tion.) 

"The  Court:  What  act  is  that? 

"Mr.  Platnauer:  It  Is  the  primary  Section 

law  of  1913. 

"Mr.  Meredith:  There  is  no  objection  to  that. 
The  law  is  clear, 

"The  Court :  Not  the  act  that  is  held  up  by  the 
referendum? 

"Mr.  Platnauer :  No,  this  is  the  act  of  1913. 

"Mr.  Meredith:  Before  your  honor  fixes  the 
number  of  persons,  it  may  be  the  county  clerk 
can  supply  us  the  sufficient  deputies  fnMn  nis 
own  office;  the  persons  are  only  such  as  the 
court  may  need  to  facilitate  the  counting.  1 
would  like  to  ascertain  from  the  coun^  clerk  it 
be  can  furnish  regular  deputies  from  his  office — 

"Mr.  Platnauer :  If  the  court  please,  I  object 
that  the  county  clerk  is  disqualiiicd  from  ap- 
pointing for  various  reasons,  it  is  obvious — your 
honor  may  know~one  of  them  Is  that  the  con- 
testant himself  is  a  deputy. 

"The  Court :  Of  course,  the  contestant  himself 
will  not  be  qualified. 

"Mr.  Platnauer:  I  understand.  We  charge 
that  the  county  clerk  is  biased  and  prejudiced. 

"The  Court :  The  court  will  ask  the  clerk  if  be 
has  sufficient  deputies  to  act  as  tally  clerks ;  two 
will  be  required. 

"Mr.  Hereditii :  Mr.  Pfund,  can  you  supply  the 
court  with  two  of  your  deputies,  disinterested, 
to  represent  the  court  in  this  recount? 

"CouDtv  Clerk  Pfund :  I  can  supply  two  or  1 

"The  rourt :  Two  will  be  sufficient 

"Mr.  Platnauer :  If  the  court  desires  to  hear* 
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we  desire  to  be  heard  on  the  question  of  tbe  bias 
andprejudice  of  the  county  clerk, 

"The  Coort:  I  do  not  care  to  hear  70U,  Sir. 
Platnaner, 

"Ur.  Meredith  (to  Hr.  Pfund)  :  Will  70u  deaig^ 
Date  two  depndea. 

"The  Court:  Mr.  Flatnaver,  yon  have  cluuged 
joar  posttiun  frmn  a  year  ago. 

"Mr.  Platnaner :  A  year  ago— 

"The  Court :  At  that  time  yoa  absolutely  re- 
fused to  pnt  op  your  share  of  the  coats  in  a  pro- 
ceeding similar  to  this  kind,  and  insisted  that 
yon  had  the  right  to  the  couidj  clerh's  deputies 
to  act  aa  tally  clerks. 

"Mr.  Platnaner :  In  the  first  place,  that  was 
not  a  procedure  similar  to  this :  it  was  a  general 
electioa  conteat;  in  the  next  mace,  tiiere  was  no 
diarge  dut  the  coun^  i^rk  was  biased  and 
prgjadiced  against  any  of  the  litigants. 

*^e  Court :  This  is  not  a  trial  charging  the 
cooBty  clerk  with  prejudice  and  bias. 

"Mr.  Platnaner:  I  understand-— 

"The  Court :  Tour  motion  will  be  denied.  The 
county  clerk  will  furnish  two  deputies. 

"Mr.  Platnauer:  In  this  kind  of  a  trial— this 
question  of  the  coun^  clerk— simply  to  meseut 
testimony  when  we  claim  the  county  clerk  is 
biased  and  prejudiced. 

"The  Court :  Sit  down ;  I  hars  ruled  on  that 

"Mr.  Platnauer :  Will  yon  permit  me  to  ad- 
dress the  court? 

"The  Court:  Sit  down.  Mr.  Sheriff,  set  him 
down.  I  am  not  going  to  be  continnally  listen- 
ing to  you,  yon  will  sit  down.  Sit  him  down. 
Yon  re  rosed  to  obey  the  order  of  the  court.  The 
Court  will  DOW  order  that  you  be  restrained; 
the  court  will  not  permit  yon  to  further  partici- 
pate in  th»  trial  of  this  action ;  you  are  getting 
to  be  &  nuisance  around  here.  Yon  refused  to 
obey  the  orda  of  the  courL  We  want  to  go  ahead 
here  and  proceed  with  this  count  When  the 
court  orders  you  to  Bit  down,  yon  sliould  ob^  it 

"Mr.  Platnauer :  If  the  court  will  permit  me 
to  address  the  court 

"The  Court:  I  don't  care  to  hear  you  any  fur- 
ther. I  will  not  permit  you  to  address  the  court. 
Sit  down,  when  I  tell  you  to  sit  down ;  if  not 
the  court  will  order  you  committed  to  jail ;  that 
is  all,  nntil  yon  obey  the  order  of  the  court  Mr. 
Seymour,  n  on  and  proceed  with  the  conduct  of 
the  case.  I  dcn't  care  to  hear  from  yon  any 
more  at  alL 

"Mr.  Meredith :  I  presume  the  court  is  famil- 
iar with  the  nature  of  this  recount  It  is  for  a 
recoont  of  the  Third  sopervlsorial  district  The 
county  clerk  suggests  Mr.  H.  W.  Hall  and  Mr. 
Gleaaon,  both  dntuties  in  his  office. 

"The  Court:  Very  well,  I  will  name  Mr.  Hall 
and  Mr.  Gleason — Mr.  Gleason  and  Mr.  Hall. 

"Mr.  Meredith:  I  was  going  to  suggest  to 
counsel  on  the  other  side,  would  there  be  any  ob- 
jection to  the  integrity  of  the  ballots? 

"Mr.  Platnauer :  We  cannot  agree,  you  make 
your  proof  ;  I  insist  you  make  your  proof. 

"Mr.  Meredith :  We  ask  the  court  to  make  an 
order — it  seems  to  be  necessary— for  the  county 
«Ierk  to  produce  the  ballots  in  ueir  twiginal  con- 
dition before  this  court,  of  the  Third  supervisori- 
al district. 

**Mr.  Seymour:  In  this  connectimi,  I  suggest 
tiist  the  court  view  the  vault 

"The  Court:  Yes.  I  will  now  order  that  E. 
I*.  Pfund,  county  clerk  for  the  county  of  Sacra- 
mento, forthwith,  upon  the  service  upon  him  of 
this  order,  tireak  the  seal  of  the  vault  in  which 
the  ballots  of  said  August  primary,  of  August 
29,  1916,  are  contained,  and,  after  opening  the 
said  vault  forthwith  produce  in  open  court  in 
I>eiMirtment  3  thereof,  the  seated  enTel<9es  con- 
taining the  ballots  cast  in  such  precinct— that  is 
precinct  No.  17  to  80  and  43  to  «>  and  94  to  100, 
and  123  to  137,  inclusive.  In  such  manner  and 
at  snch  time  as  the  court  may  order. 

"Ur.  Seymour :  May  it  please  the  court,  I  ng- 
geat  your  h<»tor  view  the  vault 

**Tlie  Court:  When  the  count  begins,  the  bal- 


lots will  be  placed  on  the  bar  and  counsel,  one 
counsel  for  contestant  and  one  for  contestee-^ 

"Mr.  Seymour;  We  can  arrange  that,  after 
we  get  them. 

"Mr.  Meredith:  Will  the  court  inspect  tiu 
vault  at  the  present  time? 

'^he  Court:  Yes;  I  will  go  down. 

"(The  court  left  the  court  room,  and,  returning 
into  the  court,  the  following  occurred :) 

"The  Court :  Counsel  for  contestant  may  take 
a  position  on  my  left  and  counsel  for  contestee 
on  the  right  The  ballots  will  be  placed  here— 

"Mr.  Seymour:  May  it  please  the  court,  Mr. 
Morris  is  to  act  in  the  capacity  of  clerk  for  Mr. 
Mahoney. 

'The  Court:  If  there  is  room,  there  is  no  <^ 
Section.  Are  yon  ready  to  proceed,  Mr.  Mer^ 
edith?  Have  you  any  particular  precinct? 

"Mr.  Meredith :  We  would  like  to  start  in 
with  precinct  30. 

"The  Court :  I  suggest  counsel  take  their  plac- 
es and  the  ballots  be  placed  on  the  bar  «  the 
court 

"Mr,  Mereditfi :  We  are  ready. 

"The  Court:  When  the  ballot  of  a  precinct  is 
called  for,  place  it  up  here.  Counsel  will  take 
their  places.  When  the  ballots  are  placed  on  the 
bar,  then  they  may  examine  them.  Hand  it  up 
here,  Mr.  Clerk. 

"The  Court  (to  Mr.  Seymour) :  You  will  con- 
duct this  case.  That  is  the  order  of  the  court. 
Mr.  Platnauer,  he  can  stand  here  at  your  side ; 
if  he  wants  to  make  any  suggestion  to  you- i 
am  going  to  proceed  with  this  case,  conduct  it  in 
an  orderly  manner ;  I  am  goin^  to  proceed  with 
it.  I  want  the  worii  of  the  court  to  be  facilitated 
as  much  as  possible.  Mr.  Platnauer  can  stand  to 
your  side  and  rmder  yon  any  assistance  he  de- 
sires. 

"Mr.  Seymour :  With  all  respect  to  the  court, 
I  desire  to  enter  a  protest  and  exception  to  the 
order  of  the  court  Mr.  Platnaner  is  the  leading 
counsel  in  the  case.  I  submit  he  ought  not  to 
be  deprived  of  participating  In  the  case. 

"The  Court:  He  may  uirticipate  in  the  case, 
but  you  are  to  conduct  the  case,  Mr.  Seymour. 
He  may  render  such  assistance  to  you  as  he  sees 
fit 

"(At  this  point  envelope  No.  100  was  placed  on 
the  bar  by  Judge.) 

"Mr.  Platnauer :  There  is  nd  evidence  the  bal- 
lots are  in  the  same  condition. 

"The  Court:  Mr.  Platnauer,  sit  down.  Mr. 
Seymour  is  to  conduct  this  case. 

"Mr.  Platnaner:  I  am  onployed  to  represent— 

"Hie  Court:  Mr.  Platnaner,  your  conduct  la 
unbecoming  to  the  conrt  The  court  adjudges 
yon  guiltv  of  contempt  of  court— 

"iSr.  Platnauer:  I  do  not  see,  your  *honor, 
unbecoming  in  addressing  the  court  on  behalf 
of  a  client 

"The  Court :  I  am  not  going  to  be  bothered 
with  you  any  longer. 

"Mr.  Platnauer:  I  presume  you  don't  want  me 
in  the  case? 

'The  Court :  The  court  adjudges  you  guilty  of 
contempt  of  court;  guil^  of  a  misdemeanw  in 
that  you  have  been  guilty  of  disorderly,  con- 
temptuous, and  ins<dent  b^avior  during  the  sit- 
ting of  this  court  in  the  immediate  view  and 
in-esence  of  the  court,  directly  tending  to  intet^ 
rupt  the  proceedings  and  impairing  the  respect 
due  this  Court,  and  adjudges  you  to  be  committed 
to  the  county  Jail  for  the  period  of  one  day  in 
punishment  thereot 

"Mr.  Platnauer :  Might  I  aSk  which  conduct- 
addressing  the  court? 

"The  Court :  You  refaaed  to  obey  tbe  order  of 
the  court.  The  court  will  direct  the  clerk  to  is- 
sue a  commitment 

"Mr.  Seymour :  May  it  please  the  court,  I  de- 
sire to  protest  against  this  action.  It  deprives 
the  resiKmdent  of  the  aid  and  advice  of  counsel, 
of  his  chief  counsel,  in  the  case.  I  submit  at  the 
time  of  Qie  adjudging  Mr.  Platnaner  guilty  of 
contempt^  he  was  proceedinc  to  addrMi  the  coort 
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In  a  respectful  manner,  in  accordance  with  ths 
respect  due  the  conrt,  within  his  right  aa  an  at- 
torne;  for  the  respondent,  and  I  submit— 

"The  Court :  Let  the  clerli  issoe  the  OMimiit- 
ment. 

"Mr.  Sermour:  I  submit  that  no  ecmtempt 
was  committed  by  him.  I  submit,  further,  that 
the  respondent  has  the  right,  the  legal  right,  to 
the  services  and  advice  of  his  counsel,  of  Mr. 
Flatnaner,  In  this  caBe,  and  now  to  commit  him 
to  jail  for  the  period  of  on«  day  would  be  an  in- 
vasion of  the  constitDtional  right  of  the  respond- 
ent ;  is  UDwarranted,  either  in  fact,  or  in  law. 

"The  Court:  The  court  directs  the  clerk  to 
Issue  the  commitment. 

"Mr.  Seymour :  In  view  ot  the  tact  Mr.  Plat- 
naaer  has  been  committed  to  jail  for  a  period 
of  one  day,  I  ask  that  further  proceedings  in 
this  case  be  suspended  until  such  time  as  he  shall 
have  served  his  sentence,  in  order  that  the  re- 
spondent may  have  the  advantage  of  his  advice, 
of  his  presence,  and  his  co-operation  in  this  case. 

"Mr.  Meredith :  We  object  to  that 

"The  Court :  The  request  will  be  denied." 

nieie&fter  the  court  caused  to  be  entered 
In  the  i»roper  nccHrds  of  the  court  a  Judgmeot 
In  which  It  was  redted  that  the  petmoner  In- 
dsted  on  arguing  matters  to  the  court  after 
he  was  told  by  the  court  that  the  latter  did 
not  care  to  hear  further  argument  and  direct- 
ed him  to  sit  down ;  that  petitioner  refused 
to  sit  down,  said  he  would  not  sit  down  and 
continued  to  argue  to  the  court ;  that  tbere- 
npon  the  court  ordered  the  baiUff  of  said 
court  to  seat  him;  that  petitioner  related 
the  balUff,  and  made  loud  nol8«  and  confu- 
sion in  open  court  by  loud  talking  and  trip- 
ping orer  diairs;  that,  after  ord«r  was  re- 
stored, the  coiut  notified  petitioner  ttiat  It 
would  not  hear  from  him  further,  but  that 
any  matter  to  be  presented  to  the  court  on 
behalf  of  respondents  (contestees)  should  be 
presented  by  Attorney  A.  M.  S^mour;  that 
petitioner  continued  to  argue,  and  was  again 
directed  by  the  court  to  sit  down,  and  he  re- 
fused to  do  so,  and  stated  diat  the  court 
desired  to  prevent  Mm  from  appearing  In 
court  Following  the  facts  thus  briefly  re- 
cited is  the  judgment. 

[1, 1]  The  point  first  made  by  petitioner  Is 
that  the  oral  Judgment  pronounced  by  the 
court  Is  the  final  and.  Indeed,  the  only  judg- 
ment adjudging  him  guilty  of  contempt,  and 
that  the  purported  Judgment  subsequently 
entered  In  the  minutes  of  the  court  Is  not 
the  judgment  pronounced  from  the  bench,  and 
Is  wholly  lUfferent  th^efrom.  The  argu- 
ment following  from  this  postulate  Is  that 
this  conrt,  in  passing  upon  the  question  wheth- 
er the  respondents  exceeded  their  Jurisdic- 
tion in  adjudging  the  petitioner  guilty  of  con- 
tempt, is  required  to  look  solely  to  the  Judg- 
ment pronounced  orally  from  the  bench,  and 
to  measure  the  authority  of  the  respondents 
to  pronounce  such  Judgment  accordingly; 
that  the  judgment  so  pronounced  must  be 
held  to  be  void  because  it  does  not  contain 
within  its  recitals  a  statement  of  the  facts 
constituting  the  alleged  contempt  It  la  mani- 
festly true,  as  the  petitioner  contends,  that 
the  judgment  entered  is  not  the  Judgment 
rendered  in  the  case  unless  it  Is  the  Judgment 


Trtilch  has  been  considered  and  ordered,  m,  in 
other  words,  unless  It  be  supported  In  all  vi- 
tal essentials  by  the  previous  order  of  the 
court,  or  the  Judgment  actually  rendered  and 
ordered  In  the  first  Instance;  the  rendition 
being  the  Judicial  act  and  the  entry  merely 
ministerial.  Freeman  on  Judgments,  |  88,  p; 
43;  Ped£  V.  Curtis,  31  Cal.  207,  209;  Oenella 
V.  Belyea,  82  Cal.  158 ;  Los  Angeles  Bank  t. 
Baynor,  61  Cat  145,  147 ;  Ex  parte  Baye,  63 
Cal.  491 ;  Estate  of  Cook,  77  CaL  220,  226, 
22T,  17  Pac  928,  19  Pac  481,  1  L.  B.  A.  567, 
11  Am.  St.  Bep.  267 ;  Schuster  v.  Bader.  13 
Colo.  329,  22  Pac.  505,  506.  But  In  view  of 
the  fact  that  the  facts  upon  whldi  the  re- 
spondents acted  In  adjudging  the  petitioner 
guilty  of  contempt  are  certified  in  full  to 
this  court  and  therefore  are  a  part  of  the 
record  before  ua.  It  Is  conceived  to  be  unnec- 
essary to  consider  that  question  here,  since 
the  facts  speak  for  themselves,  and,  much 
more  readily  than  the  judgment  Itself,  remove 
any  difficulty  which  otherwise  might  be  en- 
countered In  determining  whether  the  re- 
spondents remained  clearly  within  their  Ju- 
risdictional sphere  when  they  adjudged  the 
petitioner  guilty  of  contempt 

[9]  That  the  facts  upon  which  the  court 
predicated  Its  judgment  against  the  petition- 
er may,  upon  certiorari,  when  they  are  duly 
certified  to  the  court  from  which  relief 
throagh  that  writ  is  sought  be  reviewed  and 
accepted  as  against  the  judgment  of  contempt, 
with  which  they  do  not  agree,  and  upon 
them  the  proceeding  in  contempt  be  annulled 
and  set  aside,  if  such  a  course  be  thereby 
legally  warranted,  is  well  settled.  Batchelder 
r.  Moore,  42  Cal.  412 ;  Los  Angeles  v.  Youn& 
118  Cal.  295,  50  Pac  534,  62  Am.  St.  Rep. 
234 ;  McClatchy  v.  Superior  Court,  119  CaL 
413,  51  Pac.  696,  30  L.  B.  A.  691. 

[4]  This  proposition  Is  the  essential  corol- 
lary of  the  definitely  settled  rule  that  mere 
presumptions  and  intendments  are  not  as  Is 
true  with  respect  to  ordinary  judgments  or 
perhaps  to  proceedings*  upon  habeas  corpus, 
to  be  Indulged  in  support  of  Judgments  in 
contempt  In  Los  Angtites  t.  ltoui«,  supra, 
it  Is  said  that  while  'it  may  be  set  down  as 
a  universal  rule  that,  as  the  writ  of  certio> 
rari  is  to  review  a  record  of  an  inferior 
conrt,  board,  w  tribunal,  and  to  detennine 
from  the  record  whether  audi  court  *  *  • 
has  exceeded  its  Jurisdiction,  evidence  de 
hors  the  record,  and  contradicting  It  la  never 
permitted,"  yet,  **apon  certlOTarl,  If  It  be- 
comes  necessary  for  the  court  of  review  to 
be  put  in  possession  of  the  facte  upon  which 
the  court  acted,  and  which  are  not  technically 
of  record,  It  Is  competent  for  that  conrt  to 
require  the  lower  court  to  certify  sudi  facts  in 
Its  return  to  the  writ,  and  this  statemrat  of 
facta  would  then  be  a  part  of  the  record." 
See,  also.  2  Spelling  on  Extraordlnar?  Be- 
lief, f  2020. 

[I]  The  question,  then.  Is:  Do  the  f^cts 
,  show  conten^tnoua  conduct  on  ttie  part  oC  the 


Digitized  by  Google 


Cal) 


PLATNAUER  T.  SUPERIOR  COURT 


241 


petltloDer?    In  this  connection,  It  is  first 
proper  to  state  that,  before  this  court  In  this 
proceeding,  oral  testimony  was  received  for 
the  purpose  of  showing  the  manner  or  per- 
Bonal  attitude  assumed  by  the  petitioner  when 
the  court  ordered  the  deputy  sheriff  to  force 
him  to  his  seat,  and  particularly  when  that 
oflldal  attempted  to  execute  the  court's  order. 
Some  of  the  witnesses  testified  that  the  peti- 
tioner violently  resisted  the  attempt  of  the 
officer  to  force  him  to  be  seated,  while  others 
testified  that  flie  petitioner  merely  placed 
his  hands  in  his  pockets  and  planted  his  feet 
firmly  upon  the  floor  and  adjusted  his  body 
in  a  position  of  rigidity,  apparently  for  the 
purpose  of  enabling  him  the  more  readily  to 
successfully  resist  being  forced  to  his  seat. 
But  we  may,  with  propriety,  forego  considera- 
tion of  this  testimony  or  the  iJartlcular  epi- 
sode to  which  it  relates;  for,  since  the  fact 
is  that  the  court  passed  It  without  notice.  It 
may  be  assumed  that  the  court  either  condon- 
ed the  conduct  then  of  the  petitioner  or  re- 
garded it  as  insufficient  to  stand  as  a  predi- 
cate for  a  judgment  of  contempt  In  this  con- 
nection,  It  is  to  be  observed  from  the  facts 
aboT^  set  forth,  that  when,  in  the  first  in- 
stance, the  court  stated  that  he  did  not  care 
to  hear  further  from  the  petitioner  upon  the 
point  then  sub  Judlce,  the  latter  appears  to 
have  ceased  addressing  the  court,  and  that 
nothing  farther  occurred  between  the  court 
and  the  petitioner  until  the  court  gratuitously 
and  unnecessarily  suggested  to  the  petitioner 
that  his  position  on  tbejiendlng  question  was 
wholly  dlfferrait  trom  his  position  oa  what  the 
court  cDBcdved  to  be  a  preds^  similar  legal 
question  arising  In  an  election  contest  In  the 
superior  court  of  Sacramento  county  several 
years  previously.'  Peiliaps  the  mattw  would 
have  ended  peacefolly  but  for  this  untimely 
and  wholly  Irrelevant  suggestion  by  tbe  court 
But,  however  that  may  be,  the  court,  as  above 
stated,  did  pass  the  Inddent  unheeded  and  so 
treated  it  as  closed,  so  far  as  taking  direct 
action  iQKm  it  was  concerned,  and  took  no 
action  against  the  petitioner  nntU  he  attempt- 
ed, against  tbe  previous  direction  of  the  court, 
to  take  an  active  part  In  the  trial.   It  fol- 
lows, then,  that  the  whole  controversy  here 
reduces  Itself  down  to  tbe  single  and  simple 
questlm  whether  it  Is  wltbln  the  lawful  pow- 
er ttf  a  court  to  deny  and  foreclose  the  right 
of  a  rc^rularly  licensed  attorney,  regularly 
employed  by  a  litigant  to  represent  him  in 
the  trial  of  a  case,  to  participate  in  such  trial, 
even  though  such  attorney  might  at  some  time 
In  the  progress  of  the  trial  of  the  cause 
have  been  guilty  of  contumacious  conduct, 
and  to  punish  him  as  for  contempt  of  court 
if  he  attempts  actlvdy  to  represent  his  cUent 
in  the  trtaL 

The  facts,  briefly  recapitulated,  are:  The 
trial  of  the  contest  was  immediately  resumed 
After  the  close  of  the  incident  above  referred 
to,  court  and  counsel  repaired  to  the  clerk's 
oUoe  to  inspect  the  vanlt  In  which  the  bal- 

163  P.— le 


lots  were  kept  by  the  county  clerk,  and, 
after  sudi  Inspection,  court  and  counsel  re- 
turned to  the  courtroom.  At  this  time  the 
court  announced  that  Mr.  Seymour,  of  coun- 
sel for  contestee,  would  be  required  to  con- 
duct the  trial  on  behalf  of  the  latter  and 
that  the  petitioner  would  he  permitted  to 
take  no  part  therein,  except  in  so  far  as  he 
might  desire  or  conceive  it  necessary  to  ad- 
vise with  his  associate,  Mr.  Seymour.  And 
when  the  petitioner,  in  a  respectful  manner, 
interposed  an  objection  to  the  consideration 
of  one  of  the  ballots,  the  court  Interrupted, 
saying:  "Mr.  Platnauer,  sit  down.  Mr.  Sey- 
mour is  to  conduct  this  case,"  whereupon  the 
petitioner  was  about  to  say  that  he  was  em- 
ployed to  represent  tbe  contestee,  when  the 
court  adjudged  him  guilty  of  contempt.  It 
is  thus  to  be  observed  that,  as  above  stated, 
the  facts  show,  if  the  commibnent  does  not 
that  the  gist  of  the  offending  by  the  peti- 
tioner, and  for  which  specific  conduct  the 
court  adjudged  him  guilty  of  contempt  was 
in  attempting  to  take  part  In  the  trial  of  the 
pending  cause  in  behalf  of  bis  client 

[6]  Every  court  has  tbe  right  to  protect  Its 
dignity  by  compelling  litigants  and  attorneys 
appearing  before  it  to  conduct  themselves 
with  decorum  and  in  a  respectful  manner 
and  the  proceedings  of  a  trial  in  an  orderly 
way.  With  this  right  necessarily  attends  the  . 
power  to  coerce  decorum  and  decent  conduct 
on  the  part  of  tbe  parties  and  their  counsel, 
and  to  compel  them  to  demean  themselves  in 
a  manner  befitting  the  dignity  of  courts  of 
justice.  And  the  power  should,  on  all  prop- 
er occasions,  be  unsparingly  exercised  and 
applied,  to  the  end  that  the  oonrts,  which 
represent  in  the  highest  form  the  majesty  of 
tbe  law,  shall  be  accorded  that  respect  to 
which  the  sacredness  of  their  functions  and 
their  high  dignity  entitle  them. 

[7]  The  members  of  the  legal  profession 
should,  above  all  other  members  of  society,  be 
the  first  to  uphold  the  dignity  of  judicial 
tribunals  and  to  protect  them  against  falling 
into  that  disrepute  to  which  they  would  be 
hastened  If  proceedings  before  them  were 
conducted  without  order  or  decorum  or  the 
respect  due  the  ministers  of  the  law  for  Hie 
law's  sake.  Indeed,  such  Is  among  the  first 
and  most  important  of  the  obligations  to 
which  the  lawyer  under  his  oath  solemnly 
subscribes  when  he  is  granted  tbe  right  to 
practice  his  profession,  and  to  him,  no  less 
than  to  the  magistrate,  Is  looked  for  the 
maintenance  and  preservation  at  all  times 
of  the  honor,  integrity,  and  dignity  of  the 
courts  of  which  his  right  to  practice  therein 
makes  him  an  officer.  If  be  fails  in  his  duty 
in  this  regard,  he  falls  short  of  measuring 
up  to  the  calls  of  his  high  and  houorable 
profession,  and  the  requirements  of  the  ob- 
llguiioos  of  bis  oath  of  office.  Not  only  this, 
but  thus  he  Impairs  the  dignity  of  the  pro- 
fusion, and  himself  loses  that  respect  and 
that  confidence  of  the  public  which  are 
among  the  moat  valoalde  and  Cruitfol  of  his 
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assets  as  a  practldng  lawyer.  And  even  it 
it  bappens  tbat^  for  some  reason  wboUy  per- 
sonal to  himself,  be  dislikes  the  presiding 
Jndce  u  an  Individual,  be  is  no  less  In  duty 
and  bonor  bound  to  be  uniformly  respectful 
to  the  court  and  to  do  no  act  tbat  will  Im- 
imlr  or  degrade  its  honor  and  dignify  In  the 
estimation  of  the  public.  The  attorney  who 
does  not  understand  this  to  be  his  duty,  <«, 
understanding  it,  fails  to  practice  It,  should 
surrender  bis  license  and  so  relinquish  his 
granted  right  further  to  pursue  the  profes- 
sion— a  profession  whose  immutable  and  ex- 
alted and,  Indeed,  well-understood  Ideals  he 
promised,  as  one  of  tlie  conditions  upon 
whlcsh  be  was  admitted  into  It,  to  exemplify 
in  all  his  professional  engagements. 

[I]  But  no  court.  In  this  state  at  least,  hhs 
the  right  or  possesses  the  lawful  power  of 
arbitrarily  or  capriciously  forcing  a  licensed 
uttomey,  r^ularly  employed  to  represent  a 
litigant  In  the  trial  of  a  case,  to  retire  from 
active  participation  In  such  trial.  Sndi  Ju- 
dicial action  cannot  be  Justifled  on  the  ground 
that  it  Is  intended  to  operate  as  a  punish- 
ment for  contumacious  conduct  on  the  part 
of  the  attorney.  No  such  power  either  In- 
heres in  our  courts  or  exists  by  virtue  of 
legislative  flat  If  it  did.  a  litigant  could  be 
arbitrarily  deprived  of  the  right  to  the  serv- 
ices of  an  attorney  of  his  own  choosing.  Be- 
sides, such  power  in  any  court  would,  when 
exendsed,  have  the  effect  of  qualifying  or 
limiting  the  rights  which  a  dtlzen  acquires 
by  virtue  of  his  license  to  practice  law.  In 
the  present  case,  if  the  petitioner  bad  been 
the  lone  legal  representative  of  the  contestee, 
the  latter,  under  the  order  of  the  court  deny- 
ing the  petitioner  the  right  to  take  an  active 
part  in  the  trial,  would  have  been  compelled 
to  employ  other  counsel,  with  the  inconven- 
ience and  trouble  Inddent  thereto,  or  have 
proceeded  with  the  trial  unaided  by  the  skill 
of  a  lawyer. 

[I]  A  lawyer,  when  engaged  In  the  trial  of 
a  case,  is  not  only  vested  with  the  right,  but, 
under  bis  oath  as  such  officer  of  the  court, 
Is  charged  with  the  duty  of  safeguarding  the 
Interests  of  his  client  in  the  trial  of  an  Issne 
involving  such  interests.  For  this  purpose. 
In  a  trial,  It  is  his  sworn  duty,  when,  the 
cause  requires  It,  to  offer  testimony  In  be- 
half of  his  client  or  In  support  of  bis  case  In 
accordance  with  his  theory  of  the  case,  to 
object  to  testimony  ofTered  by  hla  adversary, 
to  Interrogate  witnesses,  and  to  present  and 
argue  to  the  court  his  objections  or  points 
touching  the  legal  propriety  or  Impropriety  of 
the  testimony  or  of  particular  questions  pro- 
pounded to  the  witnesses. 

[IB]  If,  In  discharging  this  duty,  he  hap- 
pens to  be  persistent  or  vehement,  or  both.  In' 
the  presentation  of  his  points,  he  Is  still, 
nevertheless,  within  his  legitimate  rights  as 
an  attorney,  so  long  as  his  language  is  not 
offensive  or  In  contraventUm  of  the  common 
rules  ot  decorum  and  propriety.  As  well  may 


be  expected  in  forensic  polemics,  he  cannot 
always  be  right*  and  may  wholly  be  wrong 
in  bis  posltitm  upon  the  legal  qnestion  under 
argument  and  to  the  mind  of  the  court  so 
plainly  wrong  that  the  latter  may  conceive 
that  it  requires  no  enllglit«mient  from  the 
argument  of  counsel.  But,  whether  rl^t  or 
wroni^  he  has  the  rlCbt  to  an  opportunity  to 
iwesent  his  tlieory  of  the  case  on  any  occa- 
sion where  the  exigency  of  the  pending  point 
In  his  Judgment  requires  or  Justifies  it. 

[11,12]  It  does  not  appear  from  the  &cts 
as  th^  are  liere  disclosed  that  the  petition- 
er at  any  time  addressed  the  court  in  disre- 
qpectfnl  language.  On  the  contrary,  he  ap- 
pears to  have  proceeded  with  full  consdoos- 
ness  of  the  duty  which  an  attorney  owes  to 
a  court,  and»  when  adjudged  guilty  of  con- 
tempt, had  merely  interposed  a  suj^stion  In 
reqiiectful  language  as  to  the  absence  of  a 
showing  that  the  ballots  were  in  the  same 
condition  in  whicli  Lbe>  hud  been  received. 
He  was  within  his  rights  as  an  attomor 
when  making  this  suggestion  and  In  object- 
ing to  their  consideration  until  such  a  show- 
ing had  been  made,  even  though  the  objec- 
tion might  have  been  legally  untenable  and. 
OS  a  matter  of  fact,  without  foundation, 
which  latter  proposition  was  probably  true. 
But  the  court  appears  to  have  been  relent- 
lessly insistent  on  compliance  with  its  ot^ 
der  that  the  petitioner  should  not  take  any 
actlve  part  In  the  trial  of  Che  case  or  under 
any  circumstances  address  the  court;  and, 
as  declared.  It  was  alone  the  persistency  of 
the  petitioner  to  be  heard  In  behalf  of  his 
client,  of  whom  he  was  the  senior  counsel, 
which  brought  forth  the  Judgment  and  com- 
mitment for  contempt.  In  other  words,  the 
alleged  contemptuous  conduct  on  the  part  of 
the  petitioner  appears  to  have  consisted  en- 
tirely In  the  i)etIt!oner*s  attempt  to  take 
part  in  the  pending  proceedings  after  the 
court  had  ordered  that  he  should  not  further 
participate  therein.  As  above  indicated,  our 
conclusion  Is  that  In  so  acting  the  court  tran- 
scended Its  lawful  authority,  and  that  the 
order  was  wholly  beyond  the  Jurisdiction  of 
the  court  and  Is,  therefore,  void. 

It  follows  that  the  Judgment  odjudglng  the 
petitioner  guilty  of  contempt  must  be  annul- 
led, set  aside  and  vacated;  and  it  Is  so 
ordered. 

We  concur :  CHIPMAN.  P.  J.  j  BUBNBTT,  J. 


SOWKUi  V.  LONDON  ASSCB.  COBP. 
(Civ.  1798.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec  30,  1916.) 

1.  Stipulations  «=9lS(4)— Eetxct— UATrosa 
Concluded— Facts  m  Issue. 
In  an  action  on  a  fire  policy,  where  It  wm 
stipulated  that  plaintiflTB  vendor  of  tbe  proper- 
ty and  asrtgnor  ol  the  p<dicy  owned  the  prop- 
erty when  toe  policy  was  issued,  evidence  tend- 
iu  to  show  that  one  W.  B,  B.,  the  son  of  the 
W.  B.  B.  who  owned  the  property,  had  signed 
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the  deed  to  plaintUC, .  wm  pn^erlj  excluded ; 
the  matter  beuif  no  lon^r  an  iune  in  the  caae. 

[Ed.  Note.— For  oOier  caaaB,  Me  fitipulattons, 
Oeut.  Dig.  i  44.] 

2.  IirsDuncs  «»87S(S)  —  Tni  IirauBAiioB  — 
Waitxb  of  Cof  DinoNB  or  Pouor— Sou 

OWNEBSHIF  OF  PBOPEBTT. 
The  approval  by  a  fire  insurance  company 
tbroiigb  its  general  agent  of  the  transfer  of  a 

Klicy  to  the  buyer  of  the  property  with  full 
owledge  of  the  ownership  of  the  property  by 
the  vendor,  and  of  the  vendor's  outstanding  C(Mi- 
tract  of  sale  with  a  third  perstm  at  the  time 
of  the  deed  and  assignment  to  the  assignee  of 
tbe  policy,  amounted  to  a  waiver  of  those  con* 
ditions  of  the  policy,  respecting  tbe  title  to  tbe 
property,  whicxi  required  sole  ownership  in  the 
insured. 

[Ed.  Note.— For  other  cases,  see  luraruoe, 

Cent.  Dig.  1  d8&} 

Appeal  from  Superior  Court,  Fresno  COTm- 
ty ;  George  VI  Church,  Judge. 

Action  by  U  B.  SoweU  against  the  London 
Assurance  Corporatl(m.  From  a  judgment 
for  plaintUE,  and  an  order  denying  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

H.  A.  ThOTntoa,  of  San  B^andsco,  (or  ap- 
pellant Gallaber  &  Aten,  of  Fresno,  for  le- 
spondent. 

FBB  GUBIAH.  Hils  Ifl  an  appeal  from  a 
Judgment  and  order  denying  a  new  trial  In 
an  action  to  recover  upon  an  insurance  poUcy, 
In  which  action  the  plaintiff  preralled. 

Tbe  complaint  In  tbe  case  alleged  that  one 
W.  E.  Beeson  was  tbe  o^er  of  tbe  land  and 
bnlldings  Insured  at  tbe  time  of  tbe  issuance 
of  the  policy  tbraeon,  and  that  subsequently 
thereto  said  W.  BL  Beeson  sold,  amigned, 
transferred,  and  set  over  to  the  plaintiff  all 
of  his  interest  In  the  properly,  and  that  aatd 
W.  E.  Beeson  shorUy  after  said  transfer  also 
assigned  and  transferred  to  plaintiff  all  of 
his  Interest  In  and  to  said  policy  of  Insur- 
ance, with  the  consent  of  the  said  defendant 
by  its  agent  Indorsed  on  aald  policy ;  that 
thereafter  tbe  said  buildings  were  destroyed 
by  fire.  Tbe  answer  of  tbe  defsidant  denied 
that  at  any  time  said  W.  E.  Beeson  was  the 
owner  of  the  lands,  premises,  and  buildings 
mentioned  In  the  complaint,  but  alleged  that 
at  the  time  of  the  issuance  of  the  policy  of 
Insurance  the  said  W.  EL  Beeson  represented 
himself  so  to  be.  The  defendant  also  denied 
the  alleged  purchase  of  the  said  lands  and 
premises  from  the  said  W.  E.  Beeson,  for 
want  of  Information  and  belief,  and  further 
denied  upon  the  same  ground  that  the  said 
W.  E.  Beeson  sold  or  transferred  the  sold 
policy  of  Insurance  to  the  plaintiff,  or  that 
the  defendant  through  Its  agent  consented  to 
the  same.  The  answer  also  set  up  as  an  af- 
flrmatiye  defense  tbe  averment  that  the  inter- 
est of  said  W.  E.  Beeson  in  tbe  Insured  prop- 
erty was  not  sudi  an  imcondltlonal  and  sole 
ownership  thereof  as  the  terms  of  the  policy 
requited. 

Upon  tbe  trial  of  Qie  cause  It  appeared 


that  W.  E.  Beeson,  subsequent  to  the  Issuance 
to  him  of  the  policy  of  insurance,  had  made 
a  contract  of  sale  of  the  premises  to  a  party 
by  the  name  of  Berlnger,  who  had  gone  into 
possession  thereunder  and  was  in  such  pos- 
session of  the  property  at  the  time  of  its 
transfer  by  said  W.  E.  Beeson  to  the  plain- 
tiff. After  the  introduction  of  this  proof 
it  was  stipulated  in  open  court  between  the 
counsel  for  the  respective  parties  that: 

"l^ere  was  no  dispute  as  to  tbe  owoershlp 
of  the  property  except  that  after  the  insurance 
policy  was  isseed  a  certain  contract  of  sale  was 
made  by  W.  E.  Beeson  to  a  party  by  the  name 
of  Boringer,  and  that  that  change  in  the  title, 
if  it  was  a  change  In  the  title,  constituted  tbe 
essence  or  gist  of  the  defense." 

This  stipulation  was  agreed  to  by  counsel 
for  tbe  defendant  with  the  additional  sug- 
gestion that  the  contract"  of  sale  made  with 
Berlnger  was  prior  to  tbe  conveyance  to  tbe 
plaintiff  of  the  premises  and  assignment  of 
the  policy. 

Upon  the  conclusion  of  the  plaintiffs  case 
a  motion  for  nonsuit  was  made  on  behalf  of 
the  defendant  upon  several  grounds,  upon  the 
argument  of  which  it  was  again  stipulated 
"that  W.  B.  Beeson  was  the  owner  of  tbe 
property  at  tbe  time  the  policy  was  issued." 
The  motion  for  a  nonsuit  was  then  denied. 

[1]  If  tbwe  la  anything  which  seems  per- 
f^y  pl^n  from  tbe  foregoing  statement  of 
facta  as.  shown  by  the  record.  It  la  that  the 
ownership  of  tbe  property  by  tbe  Mr.  W.  B. 
Beeson  who  was  alleged  In  the  complaint  to 
be  Its  owner  at  the  time  of  the  issuance  of 
the  policy  of  Insurance,  and  who  thereafter 
made  tbe  contract  of  sale  to  Berlnger  and 
the  transfer  of  tbe  property  and  assignment 
of  tbe  policy  to  tbe  plaintiff  herebi,  was  stip- 
ulated and  agreed  to  by  both  sides  at  tbe 
trial  and  prior  to  the  dose  of  the  plaintiff's 
case,  and  that  thereby  tbe  ownership  oi  the 
said  W.  E.  Beeson,  and  bis  Identity  as  such 
owner  and  transferor  of  the  property  and 
policy  of  insurance,  ceased  to  be  an  issue  In 
the  case.  Notwithstanding  this  state  of  the 
record  Uke  defendant,  after  its  motion  tor 
ncHisuit  bad  been  denied,  undertook  to  offer 
some  evidence  tending  to  show  that  a  certain 
W.  EL  Beeson,  who  was  the  son  of  the  W.  E. 
Beeson  wbo  owned  tbe  property,  had  signed 
the  deed  to  tbe  plaintiff.  Objection  was 
made  to  tbe  introduction  of  any  such  evi- 
dence upon  the  ground  that  there  was  no 
such  evidence  In  the  case  In  view  of  tbe  stlp- 
ulaUcm  as  to  Uie  title  to  the  property.  Tbe 
remarks  of  the  court  In  ruling  upon  this  mat- 
ter— which  ruling  the  appellant  assigns  as 
error — are  somewhat  Involved  and  obscure; 
but  it  seems  sufficiently  plain  that  the  court 
intended  to  rule  out  the  evidence  upon  the 
ground  that  the  matter  was  no  longer  an 
issue  in  the  case,  and  this  appears  more  cer- 
tain when  we  turn  to  the  findings  of  tbe  court, 
wblch  are  in  accord  with  the  stipulation  of 
tbe  parties  as  to  the  identity  of  tbe  W.  B. 


«s>rer  ethw  casM  sat  ssnw  topic  and  KBr-NUHBBR  In  aU  Ksy-NumMnd  Dlgeits  uA  indesM 


Digitized  by 


Google 


244 


168  PAGIFIO 


BBPOBTUB 


<Ner. 


Beeson  \rb.o  was  the  owner  of  tbe  property 
and  to  wtaom  the  policy  was  Issaed,  and  who 
made  the  various  agreements  and  transfers 
and  assignments  shown  In  tbe  evidence.  We 
And  no  error,  therefore,  In  the  mUngs  and 
flndiogs  of  the  court  as  to  the  ownership  ot 
the  property,  and  transfer  thereof  by  the 
same  person  who  was  alleged  in  the  com- 
plaint to  have  acted  as  such  owner  and  trans- 
feror thereof  and  assignor  of  the  policy  of 
insurance  upon  which  this  action  Is  brought. 

[2]  Tbe  other  point  insisted  upon  by  tbe  ap- 
pellant Is  that  tbe  evidence  In  tbe  case  sbows 
that  at  the  time  of  the  transfer  of  the  prop- 
erty and  assignment  of  the  policy  by  W.  E. 
Bees(m  to  tbe  plaintiff  herein  he  was  not  tbe 
sole  owner  of  tbe  property,  by  virtue  of  the 
fact  of  his  outstanding  contract  of  sale  to 
Berlnger,  which  fact  not  being  noted  upon  the 
policy  by  tbe  defendant  through  Its  author- 
ized agent  at  tbe  time  of  snch  assignment 
thereof,  renders  tbe  policy  void,  and  hence 
the  Judgment  erroneous.  The  evidence  in  tbe 
case,  however,  shows  that  the  facts  regarding 
the  outstanding  contract  with  Berlnger,  and 
the  possession  by  the  latter  of  the  premises 
thereunder,  were  fully  Imown  to  C  P.  Wal- 
ton, tbe  agent  of  tbe  defendant  who  had 
issued  tbe  Insurance  policy  and  who  indorsed 
upon  the  same  the  approval  of  the  transfer 
thereof.  The  finding  of  the  court  Is  that  said 
O.  P.  Walton  was  tbe  general  agent  of  tbe  de- 
fendant for  tbe  purpose  of  soUdttng  insur- 
ance, writing  and  delivering  policies,  and 
making  Indorsem^ts  on  and  transferrliog  in- 
terests In  such  policies,  and  the  evident  con- 
clusion of  the  trial  court  from  these  findings 
Is  that  said  C  P.  Walton,  by  his  Indorsed 
approval  of  the  transfer  of  tbe  policy  from 
the  person  orlginnlly  Insured  to  tbe  plaintiff, 
with  full  Icnowledge  of  tbe  state  of  the  title 
to  the  property,  waived  on  behalf  of  the  de- 
fendant the  terms  of  the  policy  which  would 
render  sudi  transfer  void  when  the  state  of 
the  title  is  not  made  to  appear  on  the  face 
of  the  policy  or  the  indorsement  thereon.  We 
are  of  the  opinion  that  the  finding  of  the 
court  as  to  the  authority  of  said  Walton  as 
a  general  agent  of  the  defendant  la  sustained 
by  the  proofs  in  the  case,  and  that  bis  full 
knowledge  of  the  ownership  of  the  property 
by  Beeson  and  of  his  outstanding  contract  of 
sale  with  Berlnger  at  the  time  of  the  deed 
and  assignment  to  plaintiff,  was  snffidently 
shown.  This  being  so,  we  are  satisfied  that 
as  a  matter  of  law  tbe  approval  by  the  de- 
fendant of  the  transfer  of  the  policy  to  the 
plaintiff,  made  by  Its  general  agent  under  the 
drcumstances  above  set  forth,  amounted  to  a 
waiver  of  those  conditions  of  tbe  policy  re- 
specting the  title  to  the  property  whieh  <^er- 
wlse  would  have  rendered  the  assignment 
void.  Raulet  r.  Northwestern  National  Ins. 
Co.,  167  OaL  213,  .107  Pac.  292;  Bennett  v. 
Union  Central  Life  Ins.  Co.,  203  XU.  439,  67 
N.  B.  971;  Phenlz  Insnrance  Co.  t.  Grove, 


216  IlL  290^  74  N.  11  141,  25  Lk  B.  A.  (N. 
S.)  L  We  are  therefore  of  the  oidnlon  that 
the  appellants  contoitlm  In  this  reapect  la 
also  without  substantial  merit 
The  Judgment  and  vtHer  are  affirmed. 


In  re  WINTDBS.  (No.  219a) 
(Supreme  Court  of  Nevada.  Feb.  28,  1917.) 
Attobnet  akd  Cueitt  ^a68(2)— Locked- 

INOS  TOR  DlSBABUSNT— EVIDEITCK. 

In  a  proceeding  for  tbe  disbarmeot  of  an 
attorney,  evideoce  that  an  affidavit  of  service  of 
BummoDs  in  a  divorce  suit,  In  which  plaintiff  was 
rnwesented  by  respondent,  associated  with  an- 
other, was  altered  after  it  was  made  so  as  to 
show  a  valid  service  is  insufficient,  as  against 
the  positive  sworn  denial  of  the  attorney,  to 
show  that  he  made  the  altemtlon. 

[Ed.  Not»r-For  otiier  eases,  see  Attomer  and 
Client,  CenL  Mf.  1 76.1 

Original  petition  for  the  disbarment  of  B, 
B.  \nnters,  attoruy  at  law.  Prooeedliv  dis- 
missed. 

A.  A-  Heer  and  L.  B."  Fowler,  both  of 
Reno,  for  petitioner,  Nevada  Bar  Ass*n.  H. 
T.  Morehouse,  of  Beno,  for  respondent. 

COLEMAN.  J.  Petition  for  the  disbar- 
ment of  E.  Bl  Winters,  an  attorney  at  law. 
was  filed  by  a  committee  appointed  by  the 
Nevada  Bar  Association.  The  petition  al- 
leges that  on  June  6,  1912,  an  action  tor  di- 
vorce was  commenced  In  the  district  court  in 
and  for  Churchill  county,  Nev.,  wher^  Hel- 
en Heisel  was  plaintiff  and  P.  B.  Helael  was 
defendant;  that  respondent  appeared  as  at- 
torney for  the  plaintiff  In  said  action,  and 
that  on  the  day  of  the  commencement  of 
said  action  an  affidavit,  showing  the  nonres- 
Idence  of  the  defendant,  was  filed,  but  that 
no  order  of  publication  of  summons  was  ever 
made,  based  upon  the  affidavit  filed  on  that 
day.  It  Is  also  alleged  In  said  potion  as 
follows: 

"That  on  the  6th  day  of  March.  1913,  a  sec- 
ond affidavit  for  publication  of  aummons,  which 
affidavit  was  dated  March  4,  1913,  was  filed  m 
said  action,  and  thereafter,  to  wit,  on  the  25tb 
day  of  March,  1913,  an  order  for  publication  of 
summonB  was  issued  and  Sled  in  said  acticm; 
that  on  the  10th  day  of  May.  1918,  there  was 
filed  in  said  action  the  original  summons  issued 
therein,  to  which  was  attached  the  affidavit  of 
A.  J.  Laird,  a  citizen  of  the  United  States  over 
the  age  of  21  years,  that  he  received  die  said 
summons  on  March  26,  1913,  and  served  the 
same  on  said  March  26,  1913,  on  the  defendant 
at  Fresno,  CaL ;  that  on  the  face  of  said  affi- 
davit it  was  sworn  to  on  the  said  26th  day  of 
March,  1913,  before  M.  C.  Gallaher,  a  notair 

Siblic  in  and  for  tlie  county  of  S^nsDO.  state  of 
alifornia;  that  on  the  10th  day  of  May,  1913. 
a  default  was  signed  by  the  clerk  of  the  court 
wherein  said  action  was  pending,  which  d^ault 
recites,  among  other  things,  that,  whereas  it  ap- 
pears that  service  of  summons  was  had  oa  the 
defendant  on  the  26th  day  of  March,  1913,  cm 
the  12th  day  of  May,  1913,  the  defendant  ap- 
peared specially  in  said  mentioned  actioo,  and 
hied  a  motion  to  set  aside  the  alleged  servios  of 
summons  on  the  grotmd  that  tbe  said  summons 


Cs»Fur  other  cam  iM  num  topic  and  KEY  -MUHBttB  in  all  Key-Numband  DliwU  sod  ladtMS 


Digitized  by 


Google 


I2>DT  V.  STATE  BOARD  OF  EMBALMERS 


245 


waa  serred  on  the  defendant  at  Fresno,  Cal.,  on 
the  6tb  day  of  March,  1913,  and  that  no  order 
tor  pablkation  had  been  previonsly  made  for  the 
ierrice  of  said  aummona ;  that  the  order  for  pub- 
lication of  sammonjs  was  made  on  March  25, 
1913.  and  that  no  KTvice  had  been  made  upon 
the  defendant  subsequent  to  the  making  oC  said 
order;  that  your  petitloneni  are  informed  and 
believe,  and  tiwrefcffe  aWege  OB  a  fact  that  aft- 
er the  execution  of  the  aaid  affldavit  of  the  aerr- 
ice  of  summons,  and  after  tlie  same  had  come  in- 
to his  possession,  the  said  G.  E.  Winters  altered 
and  changed  aaid  affidavit  so  that  said  affidavit 
would  read  tfaaC  SHrlce  was  made  on  the  defend- 
ant on  the  26th  day  of  March.  1918,  when  in 
truth  and  in  fact  the  aaid  so^ce  was  made  on 
said  defendant  on  the  dtb  day  of  March  1913. 
Tour  petitionerB  farther  allege  that  such  change 
uid  alteration  of  the  said  return  on  aaid  sum- 
mons by  the  aaid  XL  E.  Winten  was  nnprofea- 
uwal  ctmduct.** 

Respondent  flled  a  verified  answer  to  the 
petlUoo,  d^iylng  that  be  bad  altered  or 
changed  the  affldaTlta  (tf  service  In  any  way 
wbataoerer. 

Ihe  evidence  shows  that  two  attorneys 
were  associated  In  the  prosecution  of  the  di- 
vorce action  mentioned;  and,  while  It  ap- 
pears from  the  evidence  that  the  Bummons 
tn  the  case  was  served  only  once,  and  that 
only  one  proof  of  the  service  of  the  stimmons 
waa  made  by  the  sheriff  at  Fresno,  Gal.,  and 
that  to  show  that  the  summons  was  served 
m  March  6,  1913,  the  proof  of  service  on  file 
In  the  office  of  the  clerk  of  the  district  court 
In  the  divorce  action  shows  that  the  service 
was  made  on  March  26,  1918,  instead  of 
March  6th,  the  date  of  the  actual  service  as 
shown  by  the  testimony  In  the  proceedings. 

It  Is  the  theory  of  the  petitioner  that  the 
proof  of  service  was  changed  by  writing  a 
In  front  of  the  "6th"  in  the  return  which 
was  in  fhct  prepared  and  made  by  the  sher- 
iff of  Fresno  county;  and.  while  no  direct 
evidence  was  offered  to  show  that  the  change 
mentioned  was  made  by  respondent,  It  Is 
contmded  that,  as  he  was  In  Uie  active  man- 
agement of  the  case  of  the  plaintiff,  it  fol- 
lows that  he  made  the  change  as  alleged  in 
the  petition.  While  we  think  It  safe  to  say 
that  the  evidence  showed  the  change  in  the 
proof  of  service,  as  eonfended,  there  is  a 
ladk  of  proof  going  to  show  that  respondent 
was  responsible  for  the  cliange,  or  In  fact 
knew  of  It  Against  the  drcnmstanttal  evi- 
dence of  the  prosecation  is  the  positive  tes- 
timony of  respondent  When  we  consider  the 
fiiet  Out  another  attom^  was  interested  In 
the  case,  the  former  good  repute  of  respond- 
ent, and  his  positive  testimony  that  he  did 
not  n»ke  the  <diange  or  Imow  at  it,  we  think 
the  evidence  Insufficient  to  snstaln  the  cbar^ 

The  disbarmrat  of  an  attorney  is  a  matter 
of  Berloas  cmseqneQCe.  It  not  only  results 
in  pladng  a  stigma  npon  him  fbr  life,  bnt 
when  of  the  age  of  re^tondent  It  deprives  him 
et  the  means  ot  »»m^ng  a  living  for  himself 
and  his  fandly  In  the  calling  in  whldi  he  is 
trained,  and  tm  which  presumably  he  la  best 
fitted,  and  therefore  a  serioms  charge  should 


not  be  sustained  uimn  mere  suspicion.  We 
believe  that  the  good  name  of  the  profession 
must  be  maintained,  and  that  those  guilty 
of  professional  misconduct  should  suffer  the 
consequences,  but  the  rights  of  an  attorney 
must  not  be  sacrificed  in  an  effort  to  maintain 
the  high  standing  of  the  bar. 

At  the  conclusion  of  the  evidence  in  this 
proceeding,  after  a  conference  between  the 
members  of  the  court,  an  order  was  made 
dismissing  the  proceeding  for  want  of  sufil- 
dent  evidence  to  sustain  the  charge, 

McOABBAN.  a  3^  and  SANDERS,  con- 
cur. 


EDDT  T.  STATE  BOARD  OF  EMBALH- 
ER&    (No.  2278.) 

(Bnprsms  Oonrt  of  Nevada.    Feb.  28,  1917.) 

1.  Licenses  «s:»22  —  Eubalmzb's  Licbnse  — 
"Shall." 

As  used  in  act  approved  Fd>.  20,  1909  (Rev. 
Laws,  I  4463)  {  9,  providing  that  the  state 
board  of  embatmers  shall  recognize  licenses  Ie- 
sned  in  another  state,  and  on  presentation  there- 
of shall  iasue  the  regular  license  to  the  holders, 
the  word  "shall"  is  not  equivalent  to  "may." 
but  is  mandatory. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  67-60. 

For  other  definiticms,  see  Words  and  Pbrases, 
First  and  Second  Series,  Shall] 

2.  Statutes  ^aslOO— Gonstbuctioit— Imib- 

LATIVB  IimTIT. 
The  unambiguous  language  of  a  statute  can- 
not be  construed  contrary  to  its  dear  meaning. 

[Ed.  Note.^;pr  othn  cases,  see  Statutes, 
Gait  Dig.  H  2W.  389.] 

Original  proceeding  in  mandamus  by  Edna 
T.  Bddy  against  the  State  Board  of  Embalm- 
ers.  Ordered  that  writ  issue. 

B.  H.  Toung  and  J.  G.  Brown,  both  of 
Lovelocks,  for  petitioner.  Geo.  B.  Tliatcber, 
Atty.  Gen.,  and  E.  T.  Patrick,  Deputy  Atty. 
Gen.,  for  respondentiL 

COLEMAN,  3.  This  l8  an  original  proceed- 
ing in  mandamus,  wherein  petitioner  seeks 
to  compel  the  respondents,  as  members  of  the 
state  board  of  embalmers.  to  issue  to  her  a 
license  to  practice  the  pro^sslon  or  art  of 
embalming. 

It  is  alleged  In  the  petition  that  petition^ 
Is  a  resident  of  the  state  of  Nevada,  and  that 
on  the  2d  day  of  October,  1016,  the  board  of 
examiners  of  the  state  board  of  embalmras 
of  the  state  of  Galifomla,  after  submitting 
petltioiwr  to  a  rigid  wrlttm  examination,  Is- 
sued to  her  a  license  to  practice  the  profes- 
sion or  art  of  embalming  in  the  state  of  Cal- 
ifornia, pursuant  to  "An  act  to  establish  a 
state  board  of  embalmers,  defining  the  duties 
thereof,  providing  for  the  b^ter  protection  of 
Uf&  and  health,  preventing  the  spread  of 
contagious  disease,  regulating  the  practice  of 
embalming  in  connection  with  the  care  and 
disposition  of  the  dead  and  providing  penal- 
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ties  for  the  Tloladon  thereof,"  approved  Aprtl 
16,  1915  (Stata.  Cal.  1015,  p.  80);  that  peU- 
tloner  applied  to  respondenta  for  a  license 
to  practice  the  profession  or  art  of  embalm- 
ing In  the  state  of  Nevada,  and  tendered  re- 
spondents the  necessary  fee  therefor,  but  that 
respondents  refnsed,  and  still  refuse,  to  issue 
such  license  to  her  as  requested. 

To  this  petition  a  demurrer  was  filed,  upon 
the  ground  that  the  petition  did  not  state 
facts  sufficient  to  entitle  petitioner  to  the  re- 
lief demanded.  Later,  and  without  waiving 
the  demurrer,  respondents  filed  an  answer  to 
the  petition.  In  which  certain  Issues  of  fact 
were  raised.  But  since  on  the  oral  argument, 
as  stated  in  respondents*  brief,  "It  was  vir- 
tually conceded  tliat  the  decision  in  this  case 
would  turn  upon  the  meaning  of  the  word 
'shall'  in  the  first  line  of  section  9"  of  "An 
net  to  establish  a  state  l>oerd  of  embalmers," 
etc.,  approved  February  20,  1909  (Stats.  Nev. 
1909,  p.  26;  Bev.  Laws  1912,  S  4453),  we  will 
consider  this  matter  upon  the  d^urrert  as 
thon^  no  answer  had  been  filed. 

Section  9,  above  referred  to,  reads  as  fot 
lows: 

"The  state  Inmrd  of  embalmers  shall  reoognize 
licenses  issued  previous  to  the  itassage  of  this 
act,  or  at  any  other  time  by  other  state  boards 
of  embalmers,  and  state  health  auth(»itieB,  and 
□pen  presentatioQ  of  such  licenses  shall  issue 
the  regular  Uceoae  to  holders  of  sodi  license 
and  certificate  of  competeDcy." 

It  is  the  contention  of  respondents  that  the 
word  "shall"  should  be  construed  to  mean 
"may,"  and  that  when  so  construed  it  Is  in 
their  discretion,  pursuant  to  the  rules  adopt- 
ed by  them,  to  decline  to  issue  a  license 
when  requested  so  to  do,  wlien  such  request 
is  based  upon  an  embalmer's  license  from  the 
state  of  California. 

A  long  list  of  authorities  is  cited  in  which 
the  word  "shall"  was  construed  to  mean 
"may."  Counsel  for  petitioner  dtes  as  many 
or  more  cases  In  which  the  courts  have  held 
the  word  "Bhall"  to  be  mandatory.  Whether 
or  not  the  word  "shall"  should  be  construed 
to  be  mandatory  or  directory  depends  upon 
the  Intention  of  the  Legislature  in  incor- 
porating section  9  In  the  act,  as  such  purpose 
may  be  gathered  from  the  whole  statute. 

[1]  It  Is  the  contention  of  respondents  that 
since,  under  our  statute,  all  applicants  for 
licenses,  except  those  falling  within  the  terms 
of  section  0  are  required  to  pass  a  rigid  writ- 
ten examination  and  make  actual  demonstra- 
tion on  cadaver  section  9  should  be  so  con- 
strued as  not  to  require  the  respondents  to 
Issue  a  license  to  an  applicant  holding  a  li- 
cense from  the  state  of  California  where  as 
it  is  contended  the  passing  of  such  a  rigid 
examination  Is  not  a  condition  precedent  to 
the  obtaining  of  a  license.  Why  should  we 
presume  that  the  Legislature  intended  that 
such  an  interpretation  should  be  placed  upon 
section  9?  It  such  had  been  the  intention  of 
fhe  Legislature  we  think  It  conld  hare  made 


that  idea  clear  by  Uie  use  of  about  six  or 
eight  words  more  Oian  It  did  in  section  9. 

[2]  When  the  Legislature  uses  plain  ordi- 
nary language,  which  clearly  expresses  a 
definite  Idea,  we  do  not  know  why  the  courts 
should  go  out  of  their  way  to  so  construe  the 
language  used  as  to  convey  a  different  mean- 
ing. We  are  of  the  opinion  that  by  section  9 
the  Legislature  simply  Intended  to  follow  tlie 
rule  of  comity  which  exists  between  the  vari- 
ous states  In  many  matters  of  a  similar  char- 
acter. If  this  was  the  real  purpose  of  the 
Legislature,  It  Is  plain  that  the  writ  applied 
for  should  issue. 

The  writ  will  Issue  as  prayed  for. 


McOABBAN.  a  J.,  and  8ANDEKS,  3.,  con- 
cur. 


Sx  parte  GRANB.    (No.  22dS.) 
(Supreme  Court  of  Nevada.   March  6, 1917.) 

1.  Inoictuent  aito  Infobmation  4=9ll9  — 
SUBPLUSAOE. 

In  view  of  Rev.  Laws,  |  7062,  providing  that 
evidence  teuding  to  prove  charge  need  not  be 
stated  in  the  indictment,  such  aUegatfoas  will  be 
rejected  as  mere  surpioaage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  (S  311-314.] 

2.  Ikdictuxnt  ano  Infobmation  ^»09  — 
Statement  or  Otfense. 

Whether  the  offense  charged  be  a  Mony 
or  misdemeanor  is  to  be  determined  by  the  In- 
dictment's statement  of  facts  and  language  em- 
ployed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ff  180,  181.] 

3.  False  PavTENSEa  «=926— Br  OmCKB  or 

COKPOBATION— IND  ICTMENT. 

Indictment  charging  the  president  of  an 
insurance  corporation  with  obtaining  money  by 
selling  stock  under  false  pretenses  stated  a  fel- 
ony under  Bev.  Laws,  f  6704,  defining  crime  of 
obtaining  money  under  false  pretenses,  and  not 
a  misdemeanor,  under  section  1174,  prohibiting 
officer  of  any  corporation  from  making  false  rep- 
resentations, the  fact  that  the  accused  received 
the  money  as  president  being  immateriaL 

[Ed.  Note.— For  other  owes,  see  False  Pre- 
tenses, Cent.  Dig.  |  31.] 

4.  False  Pekixnsib  ^»20— Statutobt  Pbo- 

VISIONS. 

General  Incorooratiou  Laws,  |  78  (Rev, 
Laws,  1 1174),  making  it  a  misdemeanor  for  ofll- 
cer  of  any  corporation  to  malifl  false  representa- 
tions, does  not  affect  the  crime  of  obtaining  mon- 
ey under  false  pretenses  defined  by  Bev.  Laws,  S 
6704. 

[£>d.  Note.— For  other  caasi;  see  BUse  Pre- 
tenses, Cent  Dig.  f  26.] 

B.  Habeas  Cobpus  «=»4— <3bound8  fob  Bk- 

XJXF-— Detects  in  iNDtoncENT. 
Defendant,  convicted  of  obtaining  money 
under  false  pretenses,  having  had  objections  to 
indictment  overruled,  was  protected  by  his  rem- 
edy of  appeal  and  habeas  corpus  for  his  dis- 
charge would  not  lie. 

[EU.  Note.— For  other  cases,  see  Habeas  Ow- 
pus,  Cent  Dig.  |  4.] 

Ai^llcatlon  by  A.  G.  Crane  tor  writ  of  ha- 
beas corpus.  Application  denied. 
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Augustas  Tilden,  of  Goldfleld,  for  petition- 
er. T.  B.  Powell,  Dlst  Atty.,  of  Wlnoemucca, 
for  respondent  Gea  B.  l^tcber,  Atty.  Gen., 
for  the  State. 

BANDBRS,  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.   The  petitioner,  A. 

G.  Cranes  was  i<Aiiay  indicted  with  H.  H. 
Donbar  by  the  grand  Jury  of  Humboldt  coun- 
ty for  the  crime  of  obtaining  money  by  false 
pretenses.  In  execution  of  Judgmrat  and 
sentence  he  was  coiumitted  to  the  custody  of 
the  sheriff  of  Humboldt  county,  and  now  asks 
hia  release  by  a  writ  of  habeas  corpus.  In 
his  petition  he  alleges  that  his  impriaoQinent 
and  restraint  are  illegal  in  this: 

"That  said  indictment  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  That 
if  said  indictment  states  facts  snfScient  to  coo- 
Btitate  a  public  ofFense  the  same  was  and  is  a 
misdemeanor  of  which  the  iustice'B  court  bad 
and  has  exclusive  jnrisdictiM),  and  of  which 
neither  said  trraad  jurr  nor  the  said  district 
court  bad  or  has  jurisdiction." 

It  is  also  stated  In  said  petition: 
"Hut  petitioner  has  not  first  applied  to  said 
district  court  for  such  writ  for  the  reason  that 
the  objections  to  sud  indictment  hereinabove 
specific  were  presented  to  said  district  court 
in  the  course  <a  petitioner's  said  trial,  upon  an 
,  objecti<Hi  made  by  petitioner  to  the  admission 
'  of  any  eridenoe  under  said  indictment,  and  was 
by  the  said  conrt  passed  npon  and  oremded." 

[1]  The  Indictment  la  Quite  lengthy  and 
contains  more  than  la  necessary  to  atate  the 
offense  songht  to  be  Charged,  and  more  by 
way  of  description  of  the  offense  than  is  re- 
quired by  the  statute  (section  6704.  Revised 
Laws). 

"The  Indictment  must  bt  direct  and  contain, 
*  *■  *  the  particular  facts  of  the  offense 
charged  so  far  as  oeceesarj  to  constitute  a 
complete  oifense,  but  tlie  evidence  tendioK  to 

¥roTe  the  charge  need  not  be  stated."  Section 
062.  Revised  Iawb. 

"As  the  law  does  not  require  the  superfluous 
dfcumstances  to  be  alleged,  so,  although  they 
have  been  im  providently  stated,  the  Taw,  in 
furtherance  of  its  object,  will  reject  than  as 
mere  surplusage,  and  will  no  more  regard  them 
than  if  they  had  not  been  alleged  at  aU."  Star- 
kie  on  Bv.  (0th  Ed.)  C6&. 

-  Applying  tills  rale,  and  rtlrnlnatJng  from 
the  tndictmrat  alt  useless  and  ledundant  matr 
ter,  and  c(Hisldering  the  averments  together, 
and  their  legal  effect,  the  Indlctm^t  states  a 
public  offense. 

[2]  Whether  the  offense  charged  be  a  felony 
or  a  misdemeanor  is  to  be  determined  by  the 
stat^ent  of  the  facta  constituting  the  offense 
and  the  language  anployed.  State  ▼.  Ander- 
son, 3  Nev.  254. 

[3]  Counsel  for  petitioner  claims  tliat  the 
indictment  sbows  the  transaction  complained 
of  to  t>e  between  A.  G.  Crane,  president,  and 

H.  H.  DuntKir,  general  manager,  of  the  In- 
terstate Life  Insurance  Company  of  Nevada, 
a  corporation,  and  the  prosecutrix,  Lena 
Scott,  and  further  shows  that  in  the  course 
of  the  transaction,  In  order  to  Induce  the 
prosecutrix  to  become  a  shareholder  In  the 
oompany,  the  said  Crane  and  Dunbar  Jointly 


and  severally  made  certain  false  statements, 
Icnown  to  be  false,  of  and  concerning  the  af- 
fairs, status,  and  financial  condition  of  the 
said  corporation.  It  Is  urged  that  the  offense 
thus  stated  comes  within  the  purview  of  sec- 
tion 73  of  the  General  Incori>oration  Law, 
being  section  1174,  Revised,  Laws,  and  is 
therefore  punishable  as  a  misdemeanor.  Sec- 
tion 73  Is  aa  follows: 

"Any  person  who,  t)eing  a  director,  manner 
or  officer  of  any  corporation  or  body  corporate 
or  company,  shall  make,  circulate  or  pnbUsh, 
or  concur  in  making,  drcolating  or  publishing, 
any  written  statement  or  account  which  he  shall 
know  to  be  false  to  any  material  particular, 
with  intent  to  deceive  or  defraud  any  member, 
shareholder  or  creditor  of  any  such  liody  coc- 
porate,  corporation  or  company,  or  with  intent 
to  induce  any  person  to  become  a  shareholder 
therein,  or  to  intrust  or  advance  any  property 
to  such  body  corporate,  corporation  or  com- 
pany, or  to  enter  into  any  security  for  the 
boient  thereof*  shall  be  guilty  of  a  misde- 
meanor." 

The  argument  la  an  Ingeoloos  and  plaudUe 
constmction  of  the  legally  eaaentlal  descrip- 
tive matter  of  tlie  offense,  but  tbe  graTamm 
of  the  charge  is: 

That  the  petitioner  "knowingly  and  design- 
edly, with  the  intent  to  cheat  and  defraud  one 
Lena  Scott,  falsely  represent,  pretend,  and  state 
to  the  said  Lena  Scott,  *  *  •  and  tbe  said 
Lena  Scott,  believing  the  satd  felse  statements 
to  be  true,  •  •  ♦  and  being  deceived  there- 
by, was  induced  by  reason  thereof  to  then  and 
there  pay,  deliver  and  transfer  to  tbe  petitimer, 
as  president  of  said  company,  her  check  for 
$1,000.  in  payment  for  60  shares  Of  tbe  capital 
stock  of  said  corporation." 

This  Is  the  offense  which  the  statute  (sec- 
tion 6704,  Revised  Laws)  aims  to  prevent. 
The  fact  that  the  petitioner  received  and  ob- 
tained possession  of  the  money  of  the  prosecu- 
trix In  his  capacity  aa  president  of  the  said 
corporation,  and  that  the  said  false  state- 
ments were  made  in  the  course  of  his  employ- 
ment as  audi  officer.  Is  immaterial. 

"Inasmach  as  a  man  cannot  ordinarily  com- 
mit a  crime  In  any)  particular  capacity,  or  in 
the  exercise  of  any  qwdal  occupation,  it  does 
not  change  or  in  any  way  affect  tbe  nature  of 
the  charge  to  aver  that  when  he  was  commit- 
ting it  be  purported  or  claimed  to  act,  or  ac- 
tually did  act,  in  a  apecifie  capacity,  or  by 
virtue  of  a  certain  emcdoymeat."  Common- 
wealth V.  Jeffries^  7  Allen  &Bm.)  648.  83  Am. 
Dea  724. 

[4]  No  such  result,  as  claimed  by  counsel 
for  petitioner,  was  intended  by  the  enactment 
of  section  73  of  the  General  Incorporation 
Law,  nor  does  the  section  change  or  in  any 
manner  affect  the  nature  of  the  crime  of  ob- 
taining property  by  false  pretenses,  as  (diall- 
ed in  the  indictment,  and  defined  by  BecUrai 
6704,  Revised  Laws. 

[S]  If  the  petitioner  fe^  himself  aggrieved 
by  the  court's  overruling  his  numerous  objec- 
ti(«ia  to  the  Buffldoicy  of  the  indictment,  bis 
remedy  la  by  appeal,  and  is  ample  for  hia  pro- 
tection. Ex  parte  Smith,  2  Nev.  838;  Ex 
parte  Winston,  9  Nev.  71 ;  Ex  parte  Maxwell, 
11  Nev.  428;  Ex  parte  Gafford.  26  Nev.  101, 
67  Paa  484,  88  Am.  St  Bep.  668;  Ex  parte 
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Breckenridge,  84  Nev.  275, 118  Pac.  687,  Ann. 
Cas.  1914B,  871. 

The  application  for  the  discharge -of  the 
petitioner  Is  denied. 

It  is  60  oMered. 

McOABRAN,  a  J.,  and  COLEMAN,  X,  con- 
cur. 


HAYMAKER  v.   STATE  ex  rd.  MeOAIN. 

(No.  1899.) 

(Supreme  Court  of  Nev  Mexico.  Feb;  32. 1917.) 

(SvUahiu  hp  the  Court.) 

1.  MUNIOIPAI.  COBFOBATIONS  ®=>211  —  MM- 
BEB  BOABD  OF  BdUCATION  AND  GlEKK  — 
"iHCOHPATIliZLmr  BKTWEBN  OFFICES." 

Ineompatibilitr  between  offices  is  an  incon 
sistency  between  the  functions  thereof,  as  where 

one  is  subordinate  to  the  other,  or  where  a 
contrariety  and  antagoniBm  woukl  resalt  in  the 
attonpt  by  one  person  to  faithfully  and  impar- 
tially discharm  the  duties  of  both.  Held  that 
office  of  member  of  city  board  of  education  and 
cleric  thereof  are  incompatible. 

[Ed.  Note. — For  other  cBHes,  see  Mnnldpal 
Corporations,  Cent.  Dig.  |S  667-570. 

For  other  definitions,  eee  Words  and  Phrase^ 
First  and  Second  Series,  Incompatible  Office.] 

2.  Quo  Wabbanto  $=9l4— Bbmoval  of  Of- 
ficers—GoNSTiTunONAi.  Pbotibions— >"Bk- 

MOVED." 

"Bemoved,"  aa  used  In  section  2,  art.  20,  of 
state  Constitution,  held  to  contempl&te  statutory 
removals ;  hence  trial  court  was  without  power 
to  oust  plaintiff  in  error  from  office  where  no 
successor  had  qualified  tberefw. 

[Ed.  Note.— For  other  cases,  Me  Quo  War- 
ranto, Cent.  Dig.  S  16. 

For  other  detinitions,  see  Words  and  Kirasea, 
First  and  Second  Series,  Bemove.] 

Error  to  District  Conrt,  OhaTes  County; 
John  T.  McClnre,  Judge. 

Quo  warranto  by  the  State  of  New  Mexico, 
on  relation  of  J.  H.  McCain,  against  Mrs.  O. 
B.  Harmaker.  Judgment  of  ouster,  and  de- 
fendant brings  error.  Beversed. 

This  proceeding  was  instituted  In  the  dis- 
trict conrt  of  Chavea  county  by  an  Informa- 
tion In  the  nature  of  quo  warranto  on  the  re- 
lation of  J.  H.  McCain  against  Mrs.  O.  B. 
Haymaker,  seeking  a  judgment  of  ouster 
against  her  as  a  member  of  the  board  of  eda- 
catlon  of  the  city  of  Boswell.  By  the  infor- 
mation it  was  represented  to  the  court  that 
on  the  first  Tuesday  of  April,  1913,  the  re- 
spondent, Mrs.  O.  B.  Haymaker,  was  elected 
a  member  of  the  board  of  education  of  the 
city  of  Boswell  for  a  term  of  four  years,  sub- 
seQuently  qualifying  and  entering  upon  her 
duties  as  a  member  of  such  board.  There- 
after, on  the  first  Monday  of  May,  1913,  she 
was  appointed  derk  of  the  said  board,  quali- 
fying as  sncb,  and,  after  serving  for  a  period 
of  two  years  In  that  capacity,  was  reappoint- 
ed in  May,  191S,  since  which  time  she  has 
continued  to  hold  and  perform  the  duties  of 
said  office,  receiving  the  fees  and  emoinments 
thereof.  The  Information  farther  alleged 
that  the  two  offices  of  member  of  the  board 


of  education  and  clerk  of  said  board  were 
incompatible,  wherefore  Mrs.  O.  B.  Hay- 
maker, by  her  qualification  as  clerk  of  the 
said  board  and  the  assumption  of  the  duties 
of  that  office,  vacated  her  offloe  as  a  member 
of  the  school  board,  and  can  no  longer  act 
as  a  member  of  said  board,  for  which  rea- 
son it  was  prayed  that  she  be  adjudged  not 
entitled  to  said  office,  and  that  a  Judgment 
of  ouster  tiierefrom  be  pnmounced  against 
her. 

The  Information  was  filed  In  September, 
1915,  or  sbortiy  after  the  second  appoint- 
ment of  Mrs.  Haymaker  as  clerk  of  the 
board  of  education.  A  motion  to  dismiss  and 
demurrer  were  subsequently  Interpc^ed,  rais- 
ing substantially  the  same  grounds,  whidi 
were  that  the  relator  had  not  sufficient  in- 
terest in  the  subject-matter  to  maintain  the 
action;  that  the  state  is  not  the  real  party 
plaintiff ;  that  the  relator  ftiiled  to  show  any 
special  Interest  in  the  office  of  member  of  the 
school  board,  failed  to  show  that  relator  is  the 
duly  qualified  successor  of  the  respMident  as  a 
member  of  the  said  board  of  education ;  and 
that  a  Judgment  of  Judicial  ouster  would  be 
in  violation  of  section  2,  art  20,  of  the  Coo- 
stitntlon.  , 

The  motion  to  dismiss  was  denied  and  the 
demurrer  was  overruled,  whereupon  res[>ond- 
ent  answered,  setting  up  a  denial  that  she 
had  usurped  or  Intruded  Into  the  office ;  that 
the  offices  referred  to  were  IncompatiMe,  or 
that  by  acceptance  of  her  office  of  clerk  of 
the  board  she  had  vacated  her  office  as  a 
number  of  the  said  braM.  Farther  answer* 
ing,  the  respondent  set  up  (he  facts  pertain- 
ing to  her  election  and  qnallflcatlon  as  a 
member  of  the  aeboai  board,  fnnn  wbldi  of- 
fice she  had  never  been  remoTed,  and  that  no 
successor  to  said  office  had  been  elected,  ap- 
pointed, or  qualified,  or  attempted  to  qualify. 
She  further  alleged  ttiat  her  term  would  not 
expire  untn  April,  1917,  nor  until  her  sno- 
cessor  had  qualified  according  to  law.  She 
further  alleged  that  relator  waa  estopped  by 
laches  and  by  acquiescence  fnnn  prosecuting 
this  action. 

The  court  mode  flndlnga  of  fact  as  fiillGWfl: 
that  relator  had  obtained  the  consent  the 
Attorn^  General  to  Instltnte  the  proceed- 
ings ;  that  he  was  a  citizen  and  taxpayer  of 
Chaves  county  and  of  the  school  district  In 
question;  that  respondent  was  duly  dect- 
ed  as  one  of  the  membws  <tf  the  board  of 
edncatlott  of  the  dty  of  Bosw^  as  alleged 
in  the  Infiirniation,  qualified  as  andb  mem- 
ber, and  was  duly  ejected  by  said  board  as 
the  clerk  thereof  at  the  times  referred  to 
in  the  information,  qualified  as  sudh  m^ber, 
and  was  duly  elected  by  said  board  as  the 
clerk  thereof  at  the  times  referred  to  In  the 
information,  qualifying  as  such  derk  and 
entering  upon  the  discharge  of  the  duties  of 
that  office;  that  when  respondent  was  elect- 
ed as  derk  of  aald  board  In  May,  1915.  It 
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was  necessary  for  respondent,  in  order  to 
secure  her  election  as  snch  clerk,  to  vote 
for  herself;  that  no  successor  to  reqiwndent 
as  a  member  of  the  said  tward  has  erer  been 
elected  or  qualified  since  her  Induction  into 
office  in  Hay,  1913. 

The  trial  court  concluded,  as  a  matter  of 
law,  that  the  office  of  detk  of  the  board  of 
edncatlcm  is  incompatible  nnder  the  laws  of 
New  Mexico  with  the  office  of  member  of  the 
board  of  education,  and  that  in  accepting  and 
undertaking  to  discharge  the  duties  of  clerk 
of  said  board  respondent  vacated  her  office 
as  member  of  the  said  board  of  educatlcm. 
The  court  further  concluded,  construing  sec- 
tion 6,  art  12,  sectltm  2,  art.  20,  and  section 
4,  art  2,  of  the  Constitution  that  the  Legis- 
lature did  not  exceed  its  power  granted  by 
the  Constitution  when  It  declared,  in  subsec- 
tion 8,  i  39Se,  Code  1916,  that  accepting  and 
undertaking  to  discharge  the  duties  of  an 
incompatible  office  should  create  a  vacancy 
ipso  facto  In  the  other  office  held  by  such 
'person,  and  that  said  subsection  8,  |  3956  Is 
not  inconsistent  with  any  of  the  provisions 
of  the  Constitution,  and  Is  clearly  within  the 
power  granted  to  the  Legislature  in  section 
6,  art.  12,  of  the  Constltutloa. 

As  a  result  of  the  findings  of  fact  and  con- 
clusions of  law  the  district  court  held  that 
the  office  of  member  of  the  board  of  educa- 
tion to  which  the  respondent  was  elected  be- 
came vacant  when  she  accepted  and  under- 
took to  discharge  the  duties  of  the  office  of 
clerk  of  said  board,  and  that  respondent 
should  be  ousted  from  such  office.  From 
which  Judgment  of  the  trial  court  this  writ 
of  error  was  sued  out 

R.  D.  Bowezflk  of  Roswell,  and  Renehan  & 
Wright,  of  Santa  P6,  fbr  plalntifE  in  error. 
H.  M.  Dow,  of  Roswell,  and  A.  B.  James,  of 
Santa  F6,  for  defendant  in  error. 

HANNA,  0.  J.  (after  stating  the  tacts  as 
above).  The  errors  assigned  hy  the  plalntifl 
In  error  are  numerona  The  two  important 
questions,  both  decisive  of  this  case,  are: 
First,  is  the  office  of  member  of  the  city 
board  of  education  and  the  office  of  clerk 
thereof  incompatible;  and,  second,  if  incom- 
patible, was  the  trial  court  authorized  to  oust 
or  remove  the  plaintiff  In  error  from  the  first 
office,  no .  successor  having  been  elected,  ap- 
pointed, and  qualified  therefor? 

[1]  1.  Section  3956,  Code  1915,  provides 
that  an  office  becomes  vacant  when,  among 
other  things,  an  officer  accepts  and  under- 
takes to  dlsdiarge  the  duties  of  onotb^  In- 
compatible office.  The  statute  does  not  de- 
fine what  is  meant  by  "incompatible."  In 
the  brief  of  plaintiff  in  errw  the  rule  Is  thus 
stated: 

"In  legal  contemplation,  incompatilHUty  be- 
tween two  offices  is  an  inconsistency  between  tlie 
functions  of  the  two.  The  offices  must  subor- 
dinate, <me  to  the  other,  and  they  must,  per  sc, 
have  die  right  to  int^«e  with  the  otl^r  be- 
fore they  are  incompatible"  (citing  People  r. 


Green,  68  N.  Y.  295:  Stubbs  v.  Lee,  64  Me.  195, 
18  Am.  Rep.  251;  State  v.  Brown,  5  R.  1. 1). 

As  contended  by  plaintiff  In  error  in  his 
bri^,  and  as  well  stated  in  the  syllabus  oC 
the  case  ot  People  v.  Oreen,  supra: 

"The  InoonvatlUllty  between  two  offices, 
which  upon  the  acceptance  of  the  one  by  the  in- 
cumbent of  the  other  operates  to  vacate  the  lat- 
ter, is  not  simply  a  pliysical  impossibility  to  dis- 
cbaige  the  duties  of  both  offices  at  the  same  time, 
but  it  la  an  Incondateney  in  the  functions  of  the 
two  offices,  as  whw«  <me  is  subordinate  to  the 
other,  or  where  a  contrariety  and  antagonism 
would  result  in  tiie  attempt  by  one  person  to 
faithfully  and  Impartially  discharge  the  duties 
of  both.** 

Counsel  for  plaintiff  in  error  contend  that 
this  rule  does  not  apply  to  the  case  at  bar 
because  the  board  of  education  c(mslsts  of 
five  nJembexe,  and  no  one  member  can  have 
exclusive  control  over  any  matters  coming 
before  the  board,  the  statote  providing  ea- 
pedally  that: 

"Words  givinr  a  Joint  authority  to  three  or 
more  public  officers  or  other  persons  shall  be 
construed  as  giving  such  authority  to  a  majority 
of  them;  unless  It  be  otherwise  expressed  in  the 
act  giving  them  authority."  Section  6£S4, 
Code  1915. 

It  is  argoed  that  since  the  board  of  ednca- 
tlon  is  ocmstltnted  of  five  members  there  are 
always  four  members  to  check  any  Improp- 
er act  of  the  fifth,  and  that  the  law  does  not 
presume  that  the  four  remaining  members 
will  permit  or  assist  the  fifth  In  furthering 
his  own  Interests  to  the  detriment  of  the  pub- 
lic, without  which  presumption  it  cannot  be 
said  that  the  two  offices  in  question  are  In- 
ONnpatlble.  We  cannot  agree,  however,  with 
this  coDtcoUoD.  It  appears  from  the  recmrd 
before  as  that  Uie  deciding  vote  in  matters 
pertidnlng  to  the  interest  of  Qw  plalntifl  In 
error  has  be^,  on  several  oeCftaionB,  cast  Iv 
her.  It  also  appears  that  sbe  Toted  bersSlf 
Into  office  as  clerk,  fixed  the  amount  of  her 
salary,  and  approved  her  salary  warranta 

'Our  attentl(»i  has  not  been  directed  to  any 
case  directly  in  point  vltii  the  presmt  one, 
but  the  case  ot  Cotton  t.  Phillips,  66  N.  H. 
220,  dted  in  brief  of  def^dant  in  error, 
bears  some  analogy  to'the  facts  of  the  case 
at  bar.  In  that  case  the  plaintiff  was  elected 
to  the  school  board,  and  was  thereafter  chos- 
en as  auditor,  the  court  holding  that  by  the 
acceptance  of  an  Incompatible  office  be  had 
vacated  his  membership  on  the  board.  The 
court  said,  quoting  from  the  opinion: 

"The  duties  of  an  auditor  are  to  examine  the 
accounts  of  the  pradential  committee,  and  their 
vouchers,  and  report  whether  they  are  pn^rly 
cast  and  supporrcd,  and  whether  the  money  lias 
been  legally  expended.  If  the  same  person  could 
hold  both  offices,  he  would  in  fSet  rit  in  judg- 
ment on  his  own  acts." 

It  Is  therefore  our  conclusion  that  the  two 
offices  in  question  are  incompatible  under  the 
rule  laid  down,  and  which  we  are  constrain- 
ed to  follow,  for  wblcii  reason  we  cannot 
agree  that  the  trial  court  was  in  error  in  its 
holding  upon  this  qnestion. 

[2]  2.  Having  determined  that  the  two 
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ofBces  mentloDed  are  Incompatible,  one  wltlt 
the  other,  the  authority  of  the  trial  court 
to  remove  or  oust  plaintiff  In  error  from  the 
first  office,  In  the  quo  warranto  proceedings, 
Is  the  next  decisive  qaestlon.  The  proposi- 
tion Is  ably  argued  by  both  of  the  parties 
hereto.  The  plaintiff  In  error  ctmtends  that 
she  not  only  had  the  right  to  the  office  of  mem- 
ber of  said  board  of  edncation  at  all  times,  but 
that  she  could  have  been  compelled,  by  manda- 
mus, to  perform  the  duties  thereof,  because 
no  successor  to  the  office  had  qualified,  on 
account  of  the  failure  of  the  appointing  or 
elective  power  to  substitute  a  qualified  pcr- 
Boa  in  her  place.  The  argument  la  that  un- 
der section  2,  art  20,  of  the  state  Constitu- 
tion, every  officer,  unless  removed,  holds  office 
until  his  successor  qualifies,  and  that  plain* 
tiff  In  error  has  never  been  removed,  In  the 
sense  In  whlcb  that  word  Is  used  In  the  Con- 
stitution ;  hence  she  holds  over  In  the  same 
manner  that  any  officer  would  hold  over  whose 
term  of  office  had  expired  but  whose  succes- 
sor bad  not  qualified.  It  Is  further  stat- 
ed by  plalntUf  in  error  that  section  3954 
specifies  the  cause  of  removal  of  officers  of 
this  dass,  and  that  section  3954  prohibits 
the  removal  pf  such  officers  except  in  the 
manner  spedfled  in  the  article  of  whicb  Uiat 
section  is  a  part.  Defendant  In  error  meets 
this  argument  by  contending  ttiat  if  such  Is 
the  law,  then  the  "courts  are  powerless  to 
rl^t  an  official  wrong  if  the  proper  appoint- 
ing power  falls  or  refuses  to  act,"  and  quotes 
from  and  cites  a  number  of  cases  whidi  he 
asserts  sustain  his  position.  The  trial  court 
apparently  took  the  position  that  the  plain- 
tiff In  error  voluntarily  removed  hersdf  from 
the  first  office  by  the  acceptance  of  the  sec- 
ond. Section  39G5,  Code  1910,  a  part  of  an 
act  concerning  officers  of  the  class  to  which 
plaintiff  In  error  belongs,  provides  six  grounds 
for  removal;  section  3956  specifies  the  cir- 
cumstances under  which  an  office  becomes 
vacant.  Death  of  the  incumbent,  removal  as 
iwovlded  In  the  diapter,  foilure  to  qualify 
as  provided  by  law,  expiration  ot  term  when 
no  successor  has  been  chosen  as  provided  by 
law,  removal'  fr^m  county  in  certain  oases, 
absence  for  certain  time  under  certain  con- 
ditions, resignation  of  the  officer,  and  accept- 
ing and  undertaking  to  discharge  the  duties 
of  an  Incompatible  office  are  the  circum- 
stances in  which  the  act  declares  an  office  be- 
comes vacant.  The  section  can  be  said  only 
to  define  vacancies  In  office.  Since  the  adop- 
tion of  the  Constitution  no  public  office  be- 
comes vacant,  In  the  sense  that  there  Is  no 
Incumbent  to  fill  It,  except  In  the  case  of 
death,  perhaps,  because  under  section  2  of 
article  20  of  the  state  Coustltntton,  every  offi- 
cer holds  until  bis  successor  qualifies,  except 
when  he  Is  removed.  That  section  was  con- 
strued In  Bowman  Bank  &  Trust  Ga  v.  Bank, 
IS  N.  M.  580, 139  Pac.  148,  wherein  the  court 
declared  that  all  officers  held  office  until 
their  sucoessors  qualified.  Nothing  was  said 
IJief^  with  reference  to  removals,  because 


tbat  question  was  not  Involved.  In  State  v. 
BrInkerhofC,  66  Tex.  45,  17  S.  W.  109,  dted 
by  the  defendant  in  error,  the  court  held  tbat 
•the  qualification  of  the  person  to  the  second 
Incompatible  office  operated,  Ipso  facto,  as  a 
resignation  of  the  first  office,  and  that  tbe 
appointment  by  the  proper  power  to  the  sec- 
ond office  constituted  an  acceptance  <^  the 
resignation  of  the  person  to  the  first  office. 
Under  the  provisions  of  the  Texas  Constita- 
tlou  at  that  time  all  officers  continued  to  per- 
form the  duties  of  their  offices  until  their 
successors  duly  qualified.  Tbe  OmsUtution 
made  no  exertion  as  to  officers  removed. 
Our  search  has  not  disclosed  any  constltntlon- 
al  provision  In  any  state  on  this  proposltton 
Identical  with  ours.  If  the  view  be  taken 
that  the  acceptation  of  the  clerkship  by 
plaintiff  In  error  constituted  the  tender  of 
her  resignation  of  the  office  of  member  of  the 
dty  board  of*educati<ni,  and  that  the  appotot- 
ment  thereof  by  the  said  board  constituted 
an  acc^tanoe  of  the  resignation  of  plalntUf 
in  error  to  the  first  office,  the  defendant  In 
error  obtains  no  benefit  tiiereby.  Current 
authority  firmly  established  the  propoaltioa 
that  an  officer  holds  until  his  successor  quali- 
fies, even  though  be  has  tendered  his  resigna- 
tion and  the  same  has  been  accepted.  TtioM 
In  tbe  note  to  Peapla  v.  WllliaiDa,  36  Am. 
St  B^.  514,  note  page  628,  It  Is  said : 

"In  those  states  bavlDg  a  statute  which  pro- 
vides that  a  person  elected  to  office  shall  s^e 
therein  until  Us  soooessor  is  elected  or  appoint' 
ed  and  quaUBsd,  an  officer,  althooxh  Us  rent- 
nation  is  tendered  to  and  accepted  by  the  prop- 
er authority,  continues  In  office  •  •  •  ts 
such  officer  until  bis  snccessor  haa  qnafified. 
DnrinK  ^e  interval  between  tbe  acceptance  of 
his  resignation  and  the  qualification  and  indoe- 
tlon  oi  his  successor  Into  office,  the  reaigmnit 
officer  may  be  compelled  by  mAndamofl  to  per- 
form any  of  the  duties  which  pertain  to  the  of- 
fice from  which  he  has  reslgnea"  (dting  authori- 
ties). 

In  People  v.  Supervisor,  100  HI.  S82,  St  was 
said  tbat  in  order  to  make  tbe  restgnatiui 
effiectual  It  must  be  followed  by  the  act  of 
the  successor  in  qualifying  for  the  office. 
It  was  also  said  in  that  case  tbat  the  statijte 
providing  that  officers  should  hold  office  nntfl 
their  successors  are  elected  and  qualified  was 
significant  as  denoting  the  policy  of  the 
state,  that  the  "public  convenience  shall  not 
suffer  from  a  vacancy  In  such  public  offices, 
but  that  the  office  shall  ever  be  full,  so  that 
there  will  'always  be  some  one  competent  to 
perform  tbe  duty  belonging  to  tbe  office." 
Assuming  that  the  resiguati<m  of  tbe  plain- 
tiff In  error  of  Hxe  first  office  bad  been  accept- 
ed, a  vacancy,  as  defined  In  section  3955,  Code 
1916,  did  occur  In  tbe  office  of  member  of  the 
txwr^  of  education  of  tbe  dty.  But  In  view 
of  the  constitutional  provision  dted  supra, 
tbe  vacancy,  so-called,  was  not  a  corporeal 
vacancy;  a  condition  simply  arose  thereby 
whSdi  gave  tbe  right  to  the  appointing  or 
electing  power  to  appoint  or  elect  some  person 
to  tbe  said  office  In  the  place  and  stead  of 
I  tbe  plaintiff  In  error.  In  other  vords^  tbe 
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ilgjit  to  mi  the  first  offloe,  by  the.  proper  pow< 
er,  vaa  Initiated  thoretoy,  but  Bii<!b  right  had 
no  efltect  whatever  upon  the  statna  of  the 
plahitHf  In  ^ror  with  respect  to  that  ofBce 
until  the  sncceaeor  qualified 'for  the  office; 
All  that  la  aald  In  this  regard  eanaUy  aivUes 
to  the  proTlslona  that  the  acceptance,  etc^  of 
an  iooHnpatlble  office  vacates  the  first  offio& 
Such  was  the  effect  of  the  bidding  In  Oliver  v. 
Mrjot  of  Jersey  City,  63  N.  J.  haw,  634,  44 
Atl.  700.48L.R.  A.412.  76  Am.  Stllq*.  228, 
the  coart  saying: 

'7t  would  therefore  be  a  pure  solecinn  to  call 
the  office  vocant  at  that  time  except  in  the  etrict- 

Sr  le(^l  sense  of  having  no  occnpant  with  a 
e  jare  titl«.  *  *  •  It  is  therefore  manifest 
that  the  words  of  the  statute  •  •  •  already 
quoted,  declarini;  that  when  a  commissioner  ac- 
cepts another  office  his  former  office  shall  be- 
come Vacant,'  cannot  mean,  fn  a  situation  like 
this,  that  it  is  corporeally  vacant  for  the  person 
lawfall;  elected  to  611  it  remalntvl  is  possesnion, 
disdiarjring  its  dnties.  •  ♦  •  The  lejral  mean- 
iag  of  the  words  in  sndi  drcumstancea  la  that 
the  office  has  no  occnpant  who  holds  by  a  frood 
title  In  law,  and  that  the  appointing  power  may 
at  once  be  exercised  to  fill  it.  or  If  it  is  an 
elective  office,  the  people  may  elect,  and  no  adjii- 
dication  is  required  to  declare  the  vacancy.  a1- 
tliongh  the  newly  appointed  or  elected  officer 
may  find  it  necessary  afterwards  to  resort  to 
quo  warranto  proceedings  to  obtain  actnal  pos- 
session of  the  office." 

Id  no  sense,  then,  can  the  office  be  said  to 
be  vacant,  except  for  the  pnipoee  of  supply- 
ing another  person  to  fill  it,  and  likewise  the 
argument  that  the  plalntUT  in  error  voiunta- 
rlly  removed  herself  from  the  Incumbency  of 
the  first  office  by  ber  resignation  is  equally 
untenable.  There  had  been  no  removal  of 
plaintiff  in  error  from  the  first  office.  In  law 
or  In  fact,  at  the  time  this  cause  came  on  to 
be  heard  before  the  trial  court. 

The  removal  contemplated  by  the  word 
"removed"  as  used  in  the  constitutional  pro- 
vision dted  supra  refers  to  ouster  from  of- 
fice of  an  officer  nnder  the  provisions  of  the 
statute  authorizing  removals  for  misconduct. 
It  has  no  reference  to  ouster  by  quo  war- 
ranto proceedings,  wblch  is  Invoked  and  ex- 
ercised only  where  a  person  Is  usurping  the 
functions  of  an  oflSce  to  which  be  has  no  le- 
gal title.  The  cmistltutlonal  provision  clear- 
ly Intended  to  permit  the  Imtnedlate  effective 
removal  fmn  office  of  all  officers  of  the  class 
mentioned  In  the  statute  who  were  found 
guilty  of  misconduct  sufficient  to  oust  them 
from  office.  In  State  ex  reL  Harvey  v.  Med- 
ler,  19  N.  M.  252,  142  Pac.  376.  the  court, 
speaking  of  section  2,  art,  20,  of  the  Consti- 
tution, made  this  significant  remark: 

"The  Constitution  Is  not  attempting  to  define 
or  limit  the  term  'removal,'  but  is  simply  reo- 
ognising  that  the  official's  term  of  office  tnay  be 
terminated  by  removal,  leaving  to  the  Legisla- 
ture to  provide  therefor  by  specific  and  compre- 
hensive Ifgistatlon.  The  Lcgidatnre  baa  pro- 
vided fully  with  respect  to  removal  of  public 
officers  and  in  the  same  act  (chapter  3d,  Lews 
KXM^  has  provided  for  sospension.  •  •  •  *• 

The  oonrt  In  that  case  recognised  that  the 
word  "remove"  was  addressed  to  removals 


nnder  statute,  the  aim  of  irtti^  is  to  rid  the 
public  of  Improper  servants.  Clearly  under 
that  view  of  the  meaning  of  Oie  word  "re- 
moved" plaintift  in  error  could  not  be  reliev- 
ed of  the  duties  of  the  first  office  by  the  or- 
der of  ouster  in  this  proceeding.  The  stat- 
ute provides  for  a  full  and  complete  method 
of  removal  of  the  class  of  officers  to  which 
the  plaintiff  in  error  belonged.  The  remedy 
of  those  aggrieved  by  the  action  of  the  plain- 
tiff in  error  In  accepting  and  discharging  the 
duties  of  an  incompatible  office,  or  resigning 
the  first  office,  was  to  cause  an  election  to  be 
called  or  an  appointment  to  be  made  to  fill 
the  office  of  member  of  the  board  of  educa- 
tion, to  which  plaintiff  In  error  lost  the  right 
to  continue  to  hold  when  a  person  with  bet- 
ter title  thereto  presented  himself.  Manda- 
mus, no  doubt,  could  be  employed  to  compel 
the  performance  of  these  acts.  We,  there- 
fbre,  are  constrained  to  hold  that,  notwith- 
standing the  resignation  of  the  plaintiff  In 
error  of  the  office  of  member  of  the  dty 
board  of  education,  or  the  acceptance  by  her 
of  the  Incompatible  office,  the  court  was 
without  power,  In  the  absence  of  the  quallfl- 
catlon  of  a  successor  to  her  for  such  office, 
in  this  proceeding,  to  remove  plaintiff  In  er- 
ror therefrom,  and  the  Judgment  of  the  trial 
court,  theref  <ae,  Is  reversed ;  and  it  is  so  or- 
dered. 

PABKSR  and  BOBBRTS,  JJ.,  concur. 


COX  T.  DUGLAS  OANDT  00.   (Na  1882.) 
(Suiveme  Ocrart  of  New  Hexioo.  Jan.  10^  1917. 
Rehearing  Denied  March  1, 1917.) 

C^Tl/Ra^M  bv  Court.) 
Appeai^  ano  Errob  «=>612fl>— Recobu— Ckb- 
TincATi  or  Stsnook&phib's  Notes— Stat- 

VTB, 

Where  the  e^OKe  Is  sought  to  be  made  a 

part  of  the  record  on  appeal,  nnder  section  4490, 
Code  1915,  the  transcribed  notes  of  the. stents* 
rapber  In  such  cases  must  be  properly  certified 
by  the  court  or  referee;  and,  m  the  absence  of 
such  eertiflcate,  no  qneetion  dependent  upon 
the  testimony  will  bo  reviewed  by  the  Supreme 
Court. 

[Ed.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2694-2696.] 

Error  to  District  Court,  Otero  County; 
Medler,  Judge.  • 

Action  by  the  Duglas  Candy  Oompany 
against  E.  T.  Cox.  Judgment  for  plalntU^ 
and  defendant  brings  error.  Affirmed. 

Samuel  Holmes,  of  Alamogordo^  for  plaln- 
tUE  In  em»r.  J.  Z*  Lawsra,  of  Alamogordc^ 
few  d^endant  in  emnr. 

ROBERTS,  ^.  This  action  was  Instituted 
In  the  court  below  by  defendant  In  error 
against  the  plalntur  In  error,  to  recover 
$434.01  and  Interest,  on  aooount  of  goods  al- 
leged to  have  be«a  sold  to  the  Hc^  Candy 
Company,  a  copartnership  concern  composed 
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of  Oox  and  one  other.  After  Issue  was  Joined 
the  cause  was  referred  to  a  referee,  who  was 
directed  to  take  the  testimony  and  report  the 
findings  of  fact  and  condnsicms  of  law.  The 
referee,  in  compliance  with  the  order  of 
court,  took  the  testlmon;  and  filed  findings 
of  fact  and  condnalons  of  law,  finding  gen- 
erally for  plaintiCT  in  error.  The  court,  up- 
on exceptions,  made  findings  for  defendant  in 
error  and  entered  Judgment  for  it  for  the 
amount  claimed,  in  the  complaint  To  review 
this  Judgment,  this  writ  of  error  Is  prose- 
cuted. 

The  assignments  of  error  all  raise  ques- 
tions, the  determination  of  which  depend  up- 
on the  testimony  taken  by  the  referee.  De- 
fendant in  error  contends  that  this  testi- 
mony is  not  before  the  court  for  review  be- 
cause the  transcript  thereof  is  not  properly 
certified  by  either  the  referee  or  the  judge  of 
the  court  below,  as  required  by  section  4499. 
Code  1915. 

An  examination  of  the  transcript  of  record 
discloses  that  this  contention  of  defendant  In 
error  Is  well  taken,  as  there  Is  no  certificate 
by  either  the  referee  or  judge.  In  Wade's 
Appellate  Procedure,  {  400,  It  Is  statedt 

"The  certificate  of  the  stenosrapfaer  who  re- 
ported the  evidence  is  not  alone  suffldoit  to 
make  the  transcript  of  the  testimony  an  ele- 
ment In  the  review  of  the  case,  where  It  Is  pro* 
posed  to  use  the  testimony  on  appeal  without  a 
bill  oS  exceptions.  The  certificate  of  the  jn<^e, 
in  case  the  testimony  was  taken  before  the  court, 
or  the  referee^  In  ease  the  evidence  was  taken 
before  such  an  ofiica-,  Is  absolutely  neceesary." 

This  statement  of  the  law  is  folly  support- 
ed by  the  adjudicated  cases.  See  Street  v. 
Smith,  Iff  N.  M.  86.  103  Paa  644;  Oliver 
Typewriter  Co.  r.  Bnrtner  &  Bamsay,  17  N. 
M.  8ff4,  128  Fac.  62;  Mundy  Irwin,  19  N. 
M.  170, 141  Pac.  m. 

This  being  true,  there  is  no  question  pre- 
sented by  the  assignment  of  error  which  can 
be  reviewed  here,  for  which  reason  the  Judg- 
mesat  irtll  be  aflSnned ;  and  It  Is  so  ordered. 

HAl^A,  Ow  J.,  and  PABOOl)  ooncnr. 


STATE  V.  DALLAS.   (No.  1890.) 
(Snpreme  Court  of  New  Mexico.  Feb.  18. 1917.) 

(Byltah»9  &y  the  Court.) 
Obdonax.  Law  «=»1024 (8)— Kiqht  to  Appbai. 
—State. 

The  state  has  no  right  to  appeal  from  a 
judgment  rendered  by  the  district  court  sua- 
taining  in  part  a  demurrer  to  an  information 
charging  appellee  with  trespassing  on  a  school 
section. 

[Bd.  Note.— For  other  cases,  see  CMminal 
Law,  Cent.  Dig.  |  2602.] 

Appeal  from  District  Conrti  Chaves  Coun- 
ty; McOlure,  Judge. 

Hayden  Dallas  was  charged  with  tres- 
passing upon  a  school  section.  His  demur- 
rer was  sustained  in  part,  and  the  State 
appeals.   Motion  to  dismiss  appeal  granted. 


Harry  S.  Bowman,  Asst  Atty.  Goi.,  for 
the  State.   J.  M.  Dye  and  B.  a  Befd.  botb 

of  RoBwell,  for  appellee. 

BANNA*  C  ,J.  The  appellee  was  cbaiged 
by  information  with  trespassing  lipon  a 
school  secOon.  To  this  Information  a  de- 
murrer filed  by  appellee  was  sustained  in 
part,  and  the  state,  throng  ttie  dlsMct 
attorney,  thereupon  perfected  this  appeal 

Appellee  has  moved  to  dismiss  the  appeal 
on  the  ground  that  the  statute  gives  the 
state  no  right  of  appeal  fnan  a  judgment 
on  a  d^nrrer  to  an  Information.  The  able 
Assistant  Attorney  General  reviews  the  law 
which  controls  this  question  and  practical- 
ly confesses  error. 

SecUon  4617,  Code  1916,  provides: 

"The  state  shall  be  allowed  an  appeal  in  crim- 
inal cases,  only  In  the  cases  and  under  the  cir* 
cumstances  mentioned  in  section  4519.** 

Section  4619,  Code  1915,  provides: 
"When  any  indictment  is  gaashed  or  judged 
Insufficient  on  demurrer,  or  judgment  Is  arrested, 
the  district  court  may  cause  the  defendant  to 
be  committed  or  recognized  to  answer  another 
indictment,  or  an  appeal  to  the  supreme  court 
sball  be  granted,  if  the  prosecattng  attorney  de* 
sire  it"    Section  60,  c.  67,  Laws  1007. 

In  State  v.  Chacon,  19  N.  M.  466^  145 
Pac.  125,  this  court  held  that  appeals  were 
the  creatures  of  statute,  and  that  section  2 
of  article  6  of  the  state  Constitution  simply 
defined  the  appellate  jurlsdictl<Hi  of  this 
court,  and  did  not  undertake  thereby  to 
grant  to  litigants  the  right  of  appeal.  In 
Ex  parte  Carrillo,  158  Pac.  800,  this  court 
approved  the  holding  in  the  Chacon  Case* 
and  also  held  that  section  9,  c  77,  Iawb  1916( 
did  not  enlarge  the  right  of  the  state  to  ai^ 
peal,  but  was  addressed  td  the  rights  of  de- 
fendants only. 

In  State  v.  Ross,  119  Mo.  App.  401,  94  S. 
W.  842,  the  right  of  the  state  to  appeal 
from  a  decision  on  an  information  was  dis- 
cussed. The  statute  construed  by  that  aoyxtt 
was  almost  identical  with  that  of  ours.  The 
court  said: 

"This  statute  has  been  given  a  strict  construc- 
tion in  numerous  cases  and  the  right  of  the  state 
to  appeal  uniformly  denied,  except  in  instances 
falling  strictly  within  the  cases  and  dream- 
stances  specified  therein.** 

The  coort  then  cites  a  number  of  cases 
from  Hiasonri  denying  the  right  of  the 
state  to  aroeal  therein,  and  says: 

"And  in  consonance  with  the  doctrine  of  these 
cases  it  has  been  frequently  held  that  no  appeal 
or  writ  of  error  will  lie  on  behalf  of  the  state 
under  these  statutes  in  any  case  or  prosecution 
for  mi^emeanor  by  information;  the  principles 
of  the  adjudications  being  that  the  word  Mndict- 
ment,'  used  in  the  statute  from  an  adverse  ral- 
ing  on  which,  in  as  attack  by  demurrer,  motion  to 
quash,  or  motion  in  arrest,  the  state  is  anthoria- 
ed  to  appeal,  is  a  word  of  technical  common-law 
import,  and,  when  employed  in  the  Coapta- 
tion and  laws  of  this  state,  means  the  same  as 
at  common  law  a  presratment  or  accusation  by 
the  grand  jury,  as  contradlstbignlBhed  from  in- 
formation, which,  at  common  law,  was  the  pre- 
,  sentment  or  accusation  of  the  crown  officer  un- 
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der  his  oath  of  office,  and  that  therefore  the 
Legislature,  having  employed  the  word  'indict- 
menf  solely  in  the  statute  autborizin£  am>eal 
by  the  state,  necessarily  limited  the  right  of 
api>eal  to  aach  adverse  rulings  on  ao  indictment 
as  therein  contemplated  and  ther^y  excluded 
the  right  of  appeal  from  the  same  rulinga  on  an 
Information"— citing  authorities. 

The  motion  to  dlBmlas  the  appeal  will 
therefore  be  granted;  and  It  Is  bo  ordered. 

PAB^B  and  BOBEBTS*  JJ^  concur' 


HABDWICE:  7.  HABBIS  et  al.  (HABDWIOK, 

Garnishee).   (No.  IfiSl.) 
(Supreme  Gonrt  of  New  Hexica  Vtsh.  7, 191T.> 

(ByUabuB  hy  the  Court.) 
Oabnishhkut    <..Jil — Pabtxbs  —  Judohknt 
Divroft. 

A  Jndraient  debbw  under  a  judgment  of  the 
Supreme  Court  of  the  atate  may  be  garnished  in 
an  action  in  the  district  court  brought  by  a  third 
person  against  the  judgment  creditor. 

[Ed.  Note.—For  other  eaaea,  see  Oaraisbmeot, 
Cent  His.  t  90.] 

Boberts,  J.,  dissenting. 

Appeal  from  District  Ooort,  Eddy  County ; 
Bichardson,  Judge. 

Suit  by  E,  R.  Hardwlx^  against  W.  B.  Har- 
ris and  others;  E.  F.  Hardwick,  garnishee. 
Motion  to  dismiss  garnishment  proceedings 
sustained,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  Instructions  to  set 
aside  order  dismlsaiag  garnishment  proceed- 
ing. 

J.  B.  Atkesoii,  of  Aitesia,  for  appellant.  J. 
G.  Osbnrn  and  W.  B.  BoblDBOO,  boUioCOails- 
bad,  for  appellees. 

PABKDR,  J.  Appellant  bwogbt  this  action 
upon  a  Judgment  oMalned  one  J.  P.  Dyer 
and  assigned  to  the  appellant  Xba  appellant 
caused  a  writ  <tf  garniiOunent  to  Issue  against 
E.  F.  Hard  wick,  who  made  answer  that  he 
was  Indebted  to  tbe  defendant  In  a  certain 
sum  of  moov  rai  aeooimt  ot  a  Judgment  ren- 
deied  against  tklm  In  tbB  Supreme  Court  of 
tbe  state:  Tbe  defendant  filed  a  motion  to 
iHifTwIffP  Hift  ganiisbment  prooesdbig  on  tbe 
ground  that  the  debt  soufl^t  to  be  gamldied 
was  not  subject  to  garnishment  In  tbe  district 
eonrt,  it  h^ng  a  debt  by  a  judgment  of  tbe 
Snprane  Court  and  wari  not  snbject  to  gar^ 
nlabment  by  reaatm  cf  tbe  rule  that  a  ju<^ 
ment  debt  te  not  subject  to  gamisbment  in 
a  court  other  than  that  in  whldh  the  judg- 
ment was  rendered.  The  court  sustained  tbe 
motion  and  dismissed  tbe  gamisbment  pro- 
ceeding, and  after  a  motion  to  set  aside  said 
order  of  dismissal,  wblcb  was  refused,  the 
plaintiff  appealed  to  this  court. 

This  record  presents  squarely  the  proposl- 
ticm  as  to  whether  a  judgment  debtor  under 
a  judgment  in  one  court  of  the  state  may  be 
garnished  in  an  action  against  the  judgmmt 
creditor  in  another  state  court    There  is 


much  difference  of  opinion  among  the  courts, 
but  the  great  weight  of  authority  Is  to  the 
efTect  that  ^ch  garnishment  is  not' allow- 
able, Scott  T.  Rtrfiman,  43  Neb.  618,  62  N.  W. 
46,  47  Am.  St  R^.  767,  is  a  well-considered 
case  stating  the  majority  doctrine.  After 
citing  many  cases  and  quoting  from  tezt-writp 
ers,  tbe  comt  says: 

To  allow  a  judgment  to  be  garnished  In  a 
court  other  than  the  one  In  Tvfiich  it  was  ren- 
dered would  subject  the  debtor  to  a  double  judg- 
ment on  a  single  liability,  and  thereby  subject 
him  to  the  danger  of  being  compelled  to  pay  the 
debt  twice.  Besides,  it  would  permit  one  court 
to  interfere  with  thp  due  execution  of  process  in 
another  tribunal.  We  are  unwilling  to  place 
a  construction  ui>on  the  statutes  that  is  fiable 
to  lead  to  such  results.  Upon  principle  and  au- 
thority we  are  constrained  to  bold  that  the  gar- 
nishment proceedinga  in  the  county  court,  in  the 
case  of  Scott  v.  Lanham,  were  void,  and  conse- 
quently created  no  lieu  upon  the  fund  in  con- 
troversy." 

This  statement  contains  tbe  argument  upon 
which  the  right  to  garnish  under  such  dr- 
cumstances  is  denied.  Two  propositions  are 
put  forward,  viz.:  The  garnishee  may  be 
subject  to  double  liability  for  the  same  debt ; 
and  to  allow  the  proceeding  would  be  to  al- 
low one  court  to  Interfere  with  tbe  Jurisdic- 
tion of  another. 

The  minority  doctrine  to  the  effect  that 
garnishment  proceedings  may  he  maintained 
in  one  state  court  against  a  Judgment  debtor 
in  another  state  court  Is  supported  in  Wis- 
consin and  Illinois.  See  Jones  t.  St  Onge, 
67  Wis.  S20,  30  N.  W.  927;  Luton  t.  Hoebn, 
72  ,111.  81. 

Hr.  Waples  thus  treats  the  subject: 

"It  baa  long  been  a  mooted  qnestion  whether  a 
judgment  debtor  can  be  garnished.  It  may  be 
considered  under  two  aspects :  First,  in  relation 
to  the  judgment  debtor;  and,  seconttlT,  in  rela- 
tion to  the  court  rendering  the  judgment  So  far 
as  the  former  is  concerned,  there  is  no  reason 
why  be  should  not  be  garnished  and  the  judg- 
ment debt  attached  in  h&  bands  in  a  suit  against 
the  judgment  creditor.  He  has  no  cause  of  com- 
plaint when  he  gets  acquittance  by  paying  to 
another  under  judicial  order  what  1^  would  oth- 
erwise be  obli^  to  pay  to  bis  Immediate  cred- 
itor. He  would  have  cause  to  complain  should 
he  be  made  to  pay  at  the  time  when  such  pay- 
ment wotUd  give  him  no  acquittance,  or  under 
circumstances  which  would  give  him  no  relief 
from  the  judgment  If  the  judgment  against 
him  is  in  a  foreign  court,  or  in  any  court  other 
than  that  in  which  he  ia  garnished,  be  should 
be  discharged  upon  disclomng  the  existence  of 
thejudgment 

"Tbia  leads  to  the  consideration  of  the  qoes- 
ti<m  in  relation  to  the  court  roidering  the  fudg- 
mott'  The  court  being  possessed  of  jurwdte- 
tion,  has  the  exclusive  right  of  effectuating  its 
decree  by  execution.  No  other  equal  tribunal 
can  step  before  it  and  say  that  the  judgment 
debtor  must  pay  to  some  person  other  tban  the 
judgment  creditor,  without  interfering  with  the 
jurisdictional  power  to  execute  tbe  judgment 
rendered.  If  however  the  attachment  suit  ts 
brought  in  tbe  same  court  that  rendered  the 
judgment,  there  would  be  no  clash  ot  jurisdio- 
ticHi  should  the  attadiing  creditor  be  subrogated 
to  the  rii^ht  of  the  judgment  <Teditor  in  a  suit 
against  the  latter."  Waples  on  Attachment  and 
Gamisbment  »■  686,  597. 


^ssFor  otbtr  casn  tee  tame  topic  and  KHIT-NVHBER  la  all  Key^Numlwred  Digests  and  ladezes 


Digitized  by 


Google 


264 


168  PAGIBIO 


BEPOBTER 


(N.M. 


Mr.  Drake,  afteij  discosslng  the  auestioo 
of  the  right  to  gamleOi  a  Judgmeat  debtor  and 
deciding  In  faror  of  the  right,  states  hla 
views  as  follow: 

"However  ■tronglj  these  reasons  apply  to  the 
case  ot  a  garniahment  of  the  jadgmcnt  oehtor  in 
the  same  court  in  which  the  Jndgment  war  ren- 
dered, their  force  is  lost  when  the  judgment  is 
in  one  court  and  the  gamisbmeot  in  another. 
There  a  new  qufBtion  springs  up,  growing  out  of 
the  conflict  of  Jurisdiction  which  at  once  takes 
place.  Upon  what  fcround  can  <»ie  court  assume 
to  nullify  in  this  indirect  manner  the  Judgments 
of  another?  Clearly,  the  attempt  would  be  ab- 
surd, especially  where  the  two  courts  were  of 
differ«it  JnrMictious,  or  existed  under  different 
governments.  Take,  for  example,  the  case  of  a 
court  of  law  attempting  to  arrest  the  execution 
of  a  decree  of  a  coort  of  equity  for  the  payment 
of  money,  by  gsmishing  the  defendant;  or  that 
of  a  state  court  so  Interfering  with  the  judgment 
of  a  federal  court,  or  vice  versa  :  It  is  not  to  be 
supposed  that,  in  either  case,  the  court  render- 
ing the  judnneut  or  decree  would  or  should  tol- 
erate so  violent  an  encroachment  on  its  preroga- 
tives and  jurisdiction."  Drake  on  A.tta«iments, 
I  625. 

Mr.  Rood  states  the  majority  rule  as  we 
have  above  stated  It,  and  he  says : 

'^he  principal  reason  given  for  these  dedsions 
is  that  to  sllow  this  to  be  done  would  be  permit- 
ting one  court  to  control  the  action  of  another 
of  the  same  or  superior  authority  and  dignity, 
and,  even  In  the  same  jurisdiction,  would  be  an 
intolerable  interference  with  the  action  of  the 
other  court"  Rood  on  Garnishment,  |  146, 

He  says  farther  in  the  same  section: 
"But  the  Supreme  Courts  of  some  ot  the  states 
take  the  more  practical  view  that  courts  are  or- 
dained and  established  as  means  of  justice,  and 
that,  so  far  as  the  courts  of  the  particular  state 
ere  concerned,  it  is  not  the  action  of  the  court, 
but  the  action  of  the  defendant,  that  is  stayed, 
and  not  even  that  if  he  wishes  to  give  the  requi- 
site bond  to  release  the  garnishee;  and  there- 
fore  that  it  makes  no  difference  whether  the  suit 
or  judgment  against  the  garnishee  is  in  the  same 
court  in  which  it  is  attempted  to  charge  him  as 
garnishee  or  in  another,  or  whether  the  courts  be 
of  the  same  or  different  authoritr"— citing  the 
Wisconsin  and  Illinois  cases. 

See,  also,  Freeman  on  Execution  (8d  Ed.) 
1 166. 

An  examination  of  the  doctrine  up<m  which 
a  sunlshment  is  denied  in  one  court  against 
a  jadgment  debtor  in  another  court  of  the 
same  state  falls  to  convince  as  of  their  sonnd- 
ness,  although,  as  before  stated,  a  strong 
majority  of  the  couita  of  the  country  so  hold. 
In  regard  to  the  danger  to  the  garnishee  of 
being  compelled  to  make  double  payment  of 
a  single  demand,  we  believe  this  is  more 
Imaginary  than  real.  If  the  garnishee  pays 
either  judgment  under  comi>ulslon  by  rea- 
son of  the  levy  of  an  execution,  he  has  a 
perfectly  adequate  remedy  to  be  relieved 
from  the  other  Judgment.  He  may  appear 
In  the  other  court  and  by  audita  querela  or 
by  an  equitable  proceeding  obtain  relief 
against  the  enforcement  of  snch  judgment 
Drake  on  Attachment,  S  ^ :  Oager  v.  Wat 
son,  11  Conn.  168;  6  a  J.  853;  Grldley  v. 
Harraden,  14  Mass.  497. 

It  may  be  su^ested  that  this  method  of 
relief  would  entail  upon  the  garnishee  costs 
and  expenses  which  be  could  In  no  erent  re- 


cover frcHn  the  person  responsible  for  the 
same.  This  may  be  conceded  to  be  true,  hut 
in  comparison  to  the  great  benefit  to  the 
people  at  large,  by  reason  of  our  holding, 
this  occasional  inc<mvenience  and  loss  must 
yield.  It  la  highly  Important  that  the  law 
should  be  so  administered  as  to  afford  re- 
lief to  creditors  against  their  debtors,  and 
the.  inconvenience  and  embarrassment  to  the 
few  must  yield  to  the  greats  benefit  to  the 
many.   See  Gager  v.  Watson,  11  Coon.  168. 

In  regard  to  the  interference  with  the  ju- 
risdiction of  ODQ  court  by  another  court  of 
the  same  state,  if  garnishment  under  these 
circumstances  is  to  be  allowed,  we  can  see 
no  merit  In  the  argument  When  a  court  is- 
sues its  execnti<m  for  the  collection  of  the 
money  Judgmrat,  it  furnishes  to  the  jadg- 
ment creditor  a  means  of  enforcing  this  Judg- 
ment The  court  Is  not  interested  in  the 
collection  of  the  Judgment,  but  the  Judgment 
creditor  Is.  If  he  is  prevented  from  collect- 
ing the  judgment  under  execution,  by  rea- 
son of  garnishment  process  served  upoa  his 
debtor  in  an  action  against  him,  his  hand  is 
stayed,  not  the  hand  of  the  court  See  Rood 
on  Garnishment,  |  146,  and  the  Wisconsin 
and  Illinois  cases,  dted  supra.  Besides,  the 
execution  of  the  judgment  would  not  be  stay- 
ed by  the  fact  of  the  garnishment  of  the 
jadgment  debtor.  It  could  not  be  stayed  ex- 
cept upon  application  to  the  court  lasulng 
the  execution.  If  the  Judgment  Is  collected 
under  the  execution,  this  would  furnish  a 
good  defense  to  the  judgment  debtor  In  the 
gamisbment  proceedlnc  and  could  ba  aet  up 
In  his  answw.  If  the  execntton  were  not  to 
be.  levied  until  aftfrr  the  garnishee  bad  an- 
swered In  the  garnishment  proceedings,  be 
might  ask  leave  to  file  a  aupiflenMsital  an- 
swer. If  the  execntton  ware  not  serred  nntU 
after  judgment  was  taken  »gy<witf  the  gar- 
nlidiee  in  the  lamishmrat  prooeedliv,  he 
might  obtain  r^lef  txom  tbe  judgment  by 
audita  querda,  or  a  motion  in.tlw  nature  of 
audita  querela.  Tbere  is  no  conflict  betweoi 
the  Jurlsdlcttons  of  the  two  courts  as  tbe 
process  at  netOwr  can  be  controlled  by  tbe 
other. 

In  this  comnectioo,  it  is  to  be  noted  tbat 
there  are  cases  in  whicib  gamldiment  could 
not  be  allowed  wtthout  ocroachment  toj 
ooe  court  upm  jurisdiction  of  anotb«. 
Where  some  spedflc  duty  has  been  imposed 
upon  a  defendant  by  a  decree  in  equity,  do 
interference  with  the  performance  of  that 
duty  could  be  tolerated  without  encroaching 
upon  the  Jurisdiction  of  the  court  rendering 
the  decree.  Likewise,  gamlahmoit  of  a  jadg- 
ment debtor  In  this  state  under  a  judgment 
ot  a  foreign  Jurisdiction  might  present  such 
difficulties  as  to  render  the  remedy  unavail- 
able. But  no  Bucti  question  Is  presented  by 
this  record. 

As  before  stated,  this  is  a  minority  doe- 
trine  and  has  not  received  the  support  of 
many  ot  tbe  cases.    We  bellev^  howev«. 
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tbat  It  conduces  to  the  admlnlstratloQ  of  jus- 
tice and  presents  no  difficulties  In  the  way  of 
Injustice  to  the  garnishee  or  encroedhment 
of  one  court  upon  the  Jurisdlctloq  of  another. 

In  reverslns  this  case  we  wish  to  say  that 
the  district  court  was  evidently  CTitlre^  Jtuh 
tifled  In  the  action  which  It  took  In  so  far 
as  the  point  under  discussion  Is  cweemed. 
The  court  followed  the  weU-deflned  nujority 
doctrine  and  had  no  reason  to.  f  e^l  any  donbt 
about  Its  dedsloo.  TbiB  court,  faowerer,  has 
power,  and  It  is  its.  duty,  to  bo  mol^  the  law 
of  the  state  as  to  bring  about  a  harmooloas 
system  calculated,  in  Its  t^nlon,  to  work 
out  the  greatest  good  to  tbit  people  It  Is 
for  this  reason  tbat  we  adopt  the  dod:rtne 
announced. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  will  be  rerersed,  and  the 
cause  remanded,  with  Instructions  to  set 
aside  the  order  dismlaslng  the  garnishment 
proceedings  and  to  proceed  In  accordance 
with  tilts  oi^on,  and  It  Is  so  ordered. 


HANNA,  d  1,  Cfmcurs. 
dissents. 


BOBEBTS. 


DOBBS  r.  B£S1S.    (No.  296S.) 

(Snprsme  Ooart  of  Utah.    Feb.  10,  19170 

Plbadino  «=>237(6)  —  Leave  or  Coubt  — 
Amendment  to  Confobu  to  Evidence. 
Under  Comp.  Laws  1907,  S  8001,  providing 
that  no  variance  sball  be  material  unless  preju- 
dicial to  the  adverse  par^,  and  In  view  of  sec- 
tion 2918,  providing*  tbat  persons  severably 
liable  may,  all  or  any  of  them,  be  included  in 
the  same  action  at  the  option  of  plaintiff,  in  an 
action  on  a  Judgment,  wherein  the  complaint  sl- 
ipped tbat  the  judgment  was  rendered  against  de- 
fendant and  the  proof  ahowed  tbat  it  was  ren- 
dered against  defendant  and  another,  the  court 
should  have  permitted  the  complaint  to  be 
amended  to  comply  with  the  proof;  It  appearing 
tbat  defendant's  rights  would  not  be  prejadloed 
thereby. 

[Ed.  Note.— For  other  casein  ase  Fleadloc, 
Cent  Dig.  1  607.] 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  N.  J.  Harris,  Judge. 

Action  by  S.  P.  Robinson  agidnat  D.  J. 
Rees.  From  Judgmmt  for  defendant,  pteln- 
tlfl  appealed,  and,  thereafter  dying;  Stuart  P. 
D(H>b8,  as  administrator  of  his  estate,  prose- 
cuted the  as^>eal  by  sobstttutlon.  Beversed. 

Skeen  &  Skeen.  of  Salt  Lake  City,  for  ap- 
pellant 

CORFBfAN,  J.  This  was  an  action  brought 
by  S.  P.  Robinson,  during  his  lifetime,  upon 
a  judgment  alleged  to  have  been  rendered  In 
the  district  court  of  the  Fifth  Judicial  dis- 
trict for  Oneida  county,  state  of  Idaho,  in 
favor  of  S.  P.  Robinson  and  against  the  de- 
fendant and  appellant,  D.  J.  Reea.  Since  the 
appeal  was  taken  to  this  court,  S.  P.  Robin- 
son died,  and  by  substitution  the  appeal  Is 
being  prosecuted  by  Stuart  P.  Dobbs  as  the 


administrator  of  the  estate  €t  the  said  S.  P. 
Robinson,  deceased. 

SobstantlaUy  the  complaint  sets  forth  that 
the  said  district  court  for  Onclda  county  is 
a  court  of  general  jurisdiction ;  that  on  or 
about  the  10th  day  of  June.  1914,  the  said 
action  was  commenced  in  said  court;  tbat 
thereupon  snnunons  duly  issued  out  of  said 
cour^  and  that  due  personal  serrlee  was  had 
upon  the  defendant  D.  J.  Rees ;  that  tiie  said 
defendant  failed  to  appear  either  In  perscm 
or  by  attorney  within  the  Ume  required  by 
said  summons  and  the  law  of  said  state,  and 
thweupon  the  de&ult  of  the  d^ndant  D.  J. 
Bees  was  duly  and  regnlarly  entered  1^  said 
court;  that  upon  such  dofiiult  said  court,  on 
tile  14Ui  day  of  Decnnber,  1914,  roidered 
judgment  in  fSTor  <tf  the  plaintiff  and  against 
the  defendant  for  the  sum  of  V1,167;  and 
that  no  part  of  said  judgmmt  has  ever  been 
paid  The  prayer  of  plaintiff's  ctmplalnt 
was  for  the  amount  of  this  judgment,  inter- 
est, and  costs  <a  suit 

The  d^endant's  answer  denies  generally 
all  the  material  allegations  of  the  complaint, 
with  the  exception  that  it  Is  admitted  theseln 
by  the  defendant  that  he  has  not  paid  the  al- 
leged Judgment  sued  upon,  and  that  he  did 
not  appear,  either  In  person  or  by  attorney.  In 
the  action  In  which  judgment  was  obtained 
against  blm. 

At  the  trial  of  the  cause  the  plaintiff  offer- 
ed In  evidence  a  certified  copy  of  the  entire 
record  of  the  Idaho  court,  certified  to  by  the 
clerk  of  said  court,  and  the  judge  thereof  as 
welL  The  offer  was  objected,  to  by  defend- 
ant upon  various  grounds,  but  the  only 
ground  that  is  material  here,  and  upon  which 
the  court  rejected  the  evidence,  is: 

"That  there  is  a  fatal  variance  between  the 
allegations  of  the  complaint  in  this  action  and 
the  offoed  proof,  in  that  a  ju^nnent  Is  ideaded 
In  the  amended  complaint  rendered  in  an  ac- 
tion wherein  the  plaintiff  in  this  action  was 
plaintiff  in  such  action  and  D.  J.  Rees  was 
defendant  in  such  action,  and  the  <^ered  proof 
shows  that  the  action  pleaded  or  attempted  to 
be  pleaded  was  one  S.  P.  Roblna<m,  tlie  plaintiff 
in  this  action,  a(^alnst  D.  J.  Hees  and  others, 
against  whom  a  judgment  was  attempted  to  be 
given  of  a  Joint  and  several  character." 

Upon  this  ruling  being  made  by  the  court, 
the  plaintiff  then  asked  leave  to  amend  his 
complaint  so  that  the  same  would,  in  this  re- 
spect, conform  to  the  evidence  that  had  been 
offered  by  plaintiff,  which  application  and 
offer  to  amend  on  the  part  of  the  plaintiff 
was  denied,  and  the  court  thereupon  made 
its  findings  of  fact,  conclusions  of  law,  and 
entered  up  its  decree  In  favor  of  the  defend- 
ant and  against  the  plaintiff,  ordering  that 
plaintiff's  action  be  dismissed  with  costs  to 
defendant 

The  plaintiff  duly  excepted  to  the  findings 
of  fact  conclusions  of  law  and  the  entry  of 
Judgment,  and  the  order  of  the  court  dismiss- 
ing his  action;  and  his  legal  representative 
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brings  the  caae  bere  for  review  assigning  as 
error  ttie  mUngs  of  tbe  coart  thus  made. 

The  record  In  this  case  shows  dearly  that 
the  transcript  of  the  Jadgment  of  the  Idaho 
court,  offered  In  evidence  by  the  plaintiff, 
was  oit  a  Judgment  In  which  the  defendant 
D.  J.  Bees  was  severally  liable  for  its  pay- 
ment to  the  plaintiff. 

Comp.  Laws  1907,  |  2918,  provides: 

"Persons  severally  liable  voon  the  same  obU- 
gatioD  or  instrument,  indading  the  parties  to 
bQls  of  exchange  and  promiBsory  notes,  and 
sureties  on  the  Bame  or  separate  Instruments, 
may  all,  or  any  of  them,  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff." 

The  plaintiff's  complaint  alleged: 

"That  on  the  14th  day  of  December,  1914,  a 
judgment  was  duly  given  and  made  by  said 
court  in  favor  of  the  plaintiff  and  against  the 
defendant  D.  J.  Bees,  (or  the  sum  of  $1,167; 
tiiat  no  part  of  the  said  Judgment  has  been 
paid." 

The  proof  otCereA  by  the  plaintiff,  in  pre- 
senting the  transcript  of  the  Jndgm^t  of  the 
Idaho  court.  It  Is  true,  stated  the  liability  of 
the  defMidant  in  different  language,  to  onr 
jnlnds.  not  materially  different  or  less  certain 
and  effective,  so  far  as  the  issue  between  the 
plaintiff  and  defendant  was  involved,  but  cer- 
tainly and  BnbBtanUally  the  same,  by  saying 
to  the  court: 

"It  is  hereby  ordered,  adjudged,  and  decreed 
that  plaintiif  do  have  and  recover  against  each 
of  the  defendanto  D.  J.  Bees  and  Carl  D. 
Boeder  judgment" 

Assmning  that  there  Is  a  variance  between 
the  allegations  of  the  plaintiff's  complaint 
and  the  proof  thus  offered,  can  It  then  be  con- 
sistently contended  that  the  plaintiff's  appli- 
cation to  amend  should  be  denied  when  the 
effect  of  such  amendment  would  tend  to  es- 
tablish no  other  obligation  or  liability  on  the 
part  of  the  defendant  to  the  plaintiff  than 
that  for  which  Judgment  Is  prayed  for  in  the 
complaint? 

Comp.  ImwB  1907,  |  SOQil,  e^ressly  ino* 
vides: 

"No  variance  between  the  allegations  In  a 
pleading  and  the  proof  is  to  be  deemed  material, 
unless  it  baa  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or 

defenee  upon  the  merits.  Whenever  it  appears 
that  a  party  has  been  so  raisLed,  the  court  may 
order  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just." 

Ko  contention  is  made  by  defendant  and  re- 
QHmdent  that  he  was  misled  to  his  prejudice 
In  maintaining  his  defense  upon  the  merits, 
nor  can  we  ccmceive  bow  respondent  could 
consistently  malce  any  claim  In  this  case  that 
he  was  misled  or  in  any  manner  prejudiced 
by  plaintiff's  offer  of  the  transcript  of  Judg- 
ment of  the  Idaho  court.  On  the  contrary, 
this  court  is  of  the  opinion  that  the  offer  was 
a  proper  one,  clearly  tending  to  prove  the  la- 
sue  between  the  plaintiff  and  the  defendant 
as  presCTted  by  the  pleadings  of  the  respeo- 
tive  parties  in  the  case.  Thorefore,  with  the 
present  state  of  the  pleadings,  we  are  of  the 


opinion  the  plaintiff  Is  entitled  to  judgment 
as  prayed  toe  in  his  complaint 

The  Judgment  of  the  lower  court  la  revers' 
ed,  with  costs  to  aiv^nant 

FBICE,  0.      and  UcGABTY,  concur. 


FABB  at  aL  T.  VrHBElLWBIGHT  OONST. 
CO.  (No.  2702.) 
(Supreme  Ooort  of  Utah.   ITeb.  IS,  1017.) 

1.  TNJTmcnoif  «»118^  —  pLUDnra  ~  Ad- 
TBSSB  Uses— DsDiOATioN. 

A  party  baaing  his  ri^t  to  enjoin  another 
from  intei^Cering  with  the  oee  of  land,  upon 
either  adverse  user,  or  upon  dedication,  whether 
express  or  Implied,  must  plead  the  fa«^  consti- 
tuting such  right  or  claim. 

[Ed.  Note.— For  other  eases,  sse  ]jBjiiiicti<n, 
Cent  Dig.  1  238.1 

2.  EASBUBnra  •s»ai^)— Puudiho. 

One  claiming  an  eaaemait  over  real  proper- 
ty should  set  forth  his  claim  in  apt  tenu  in  his 

pleading. 

[Ed,  Note.— For  other  cases,  sse  Baaaments, 
Cent.  Dig.  SS  141.  142,  144.] 

8.  HlOHWATS    ^9l590i)    —   DlDIOATIOir  — 

Pleadinq— iHJnncnoir. 
The  all^ations  of  a  complaint  in  a  suit  to 
enjoin  interference  with  the  use  of  land  did  oot 
show  a  right  based  on  dedicatitm,  where  it  al- 
leged merely  that  (or  80  years  plalntilB^  their 
predecessor^  and  the  pubUe  had  openly  used  the 
land  as  a  highway. 

[Bd.  Note.— Fw  other  cases,  see  Highwayi, 
Cent  Dig.  is  431,  435.] 

4.  AdvebbbPossk88iok4s»111— PuuDzira  — 
iNJuncnon. 

The  complaint  in  an  action  to  enjoin  inter- 
ference with  the  use  of  land  as  a  highway  did 
not  show  a  right  based  on  adverse  user,  whm  it 
did  not  allege  that  the  use  of  the  land  was  ad- 
verse  and  under  a  claim  of  rigbti- 

[E^  Note.— For  other  cases,  see  Advene  Po» 
session,  Gent  Dig.  »  e4e-«S0.] 

5.  HlOHWATS    ^s>158<2)    —    DEmOATIOK  — 

PuAOiNQ — ^Issues— BvioENCB. 
Where,  in  an  action  to  eDjoin  laterfereoee 
with  the  use  of  land  as  a  highway,  dedication 
was  not  pleaded,  declarations  of  a  former  own- 
er, as  to  whether  there  had  been  a  dedication, 
were  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  Sfi  431,  435.] 

6.  EvioBnc£  <E=>230(2)  —  Dbolautionb  or 

FOBUBB  OWNKE— PLEAniMQ. 

Under  proper  pleadings,  dedaiatkma  of  a 
former  owner  of  realty  while  in  posseision, 

which  characterized  his  possession  or  ownershif^ 
are  admissible  against  his  grantee. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent  Dig.  H  836,  841-844.] 

7.  APPEAL  ANO  ERBOB  «s:3U77(^-DBOI8I01f— 

Eqpitt. 

Where,  on  appeal  in  an  equity  case,  it  ap- 
pears that  the  trial  court  erroneously  overruled 
a  demurrer  to  the  complaint,  but  that  if  the  de- 
murrer had  been  sustained,  the  complainanti 
would  probably  have  amended  their  ccmiplaint  to 
permit  the  introduction  of  evidence  sustaining 
their  contention,  the  Supreme  Court  Instead  w 


*  OMns  Lund  v.  Wllew^  H  Utali,  SBC  tl  Fme.  B: 
HslkiMM  V.  Woodnwiweej,  7  Utab,  117,  M  Pao.  mi 
Funk  V.  AndenoB.  2S  Utah,  23S,  81  Pu.  1001 
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meUnK  or  dlrecttng  Sndlnss  for  judgment  £w 
appellant,  will  remand  the  case  for  another 
triaL 

[Bd.  Note.— For  otter  caaas,  see  Appeal  and 
Bnror.  OenL  Dig.  |  tfOfL) 

Appeal  from  District  Omrt,  Weber  Goiub- 
ty;  J.  A.  Howell.  Judge. 

Salt  by  Aaael  Farr  and  anotber  against 
the  Wbeeiwidght  Constraclion  Company,  a 
oorporatlon.  From  Jn^pnent  for  plalntUEs, 
defmdant  appeals.  Berersed  and  remanded, 
with  directions. 

Qeo.  Halverson,  ot  Ogdea,  for  appellant 
Ob  O.  BichardB,  of  Ogden,  for  reapondents. 

FBIOK,  0.  J.  Tbe  plalntlfTs,  hereinafter 
styled  respondents,  commenced  this  action  In 
eqaity  to  enjoin  the  defendant,  hereinafter 
called  ai;^>eUaDt,  from  in  any  manner  inter- 
fering with  plaintiffs'  right  to  nse  a  certain 
strip  of  ground  33x166  feet  as  "a  highway 
and  rigiit  of  way"  and  from  obetmctlng  the 
same  or  any  imrt  thereof  in  any  manner. 
Beoxmdents  also  prayed  for  general  relief. 

In  the  complaint  the  ownership  of  the  par- 
eels  ct  land  adj(^ng  the  strip  of  gronnd  in 
qnestion,  and  over  which  respondents  claim 
a  right  ot  way,  is  fully  set  forth.  It  is  also 
alleged  that  ever  since  X806.  and  at  the  time 
the  action  was  commenced,  tbe  record  title 
at  said  strip  was  in  ttie  app^nt,  and  that 
it  was  using  and  obstructing  the  same,  eta 
The  ctalm  of  respondents,  or,  rather,  the 
facts  upon  whldb  they  base  their  rf^t  to 
tbe  reUef  prayed  for,  are  stated  in  the  com- 
plaint in  the  following  words: 

"T%at  for  more  than  thirty  yean  immediately 
preceding  the  1st  day  of  March,  1906,  the  plaln- 
tiffg,  thtdr  predecessors  in  interest  and  tbe  pnfa- 
11c  have  openly,  notoriously,  peaceably  and  widi 
tiie  consent  of  the  defuidanfe  predecessor  in  in- 
tsnst,  and  withoat  objection,  let  or  hindrance 
fran  any  person  whomsoever,  except  the  defend- 
ant, as  hereinafter  set  forth,  used  and  traveled 
over,  upon  and  across  the  tract  of  land  describ- 
ed in  'the  last  preceding  paragraph,  and  each 
and  every  part  thereof,  with  teams,  vehldes  and 
on  foot  as  a  matter  of  convenience  and  necessity 
as  a  highway  for  the  purpose  of  ingress  and 
egress  to  and  from  the  respective  lands  and 
premises  owned  by  the  plaintiffs  and  their  prede- 
cessors in  interest,  and  situated  on  the  east  and 
west  sides  of  the  tract  of  land  described  in  the 
sixth  paragraph  of  this  complaint,  and  the  lands 
lying  and  being  immediately  north  and  adjoining 
SDCh  last-named  lands  and  prnmlsns " 

The  appellant  Interposed  a  genenl  denrar- 
rer  to  the  complaint.  The  court  oremded 
the  demurrer,  and  appellant  answered  tbe 
complaint,  dooylng  recvondents*  right  to  the 
nse  of  said  strip,  or  ot  any  part  thereof,  for 
the  purposes  claimed,  or  for  any  purpose 
and  claimed  the  title  In  fee  to  the  same. 

A  trial  to  13ie  court  without  a  Jury  result- 
ed bt  findings  of  fact,  concausiona  of  law,  and 
decree  In  favor  of  the  respondents.  TbB  ap- 
pellant was  perpetually  enjoined  from  inter- 
fering with  respondents'  rli^t  to  nse  said 
8tr^  as  a  passage  or  right  of  way,  and  was 
required  to  rcanore  all  obgtmctlona  thore- 
from,  etc 
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An^eUant  Insists  tliat  the  court  erred:  (1) 
In  oTOirnUns  the  demnrter ;  (2>  In  the  ad- 
mis^on  of  certain  evidence;  0)  in  making 
the  craujlnataia  of  law  in  that  thcff  are  con- 
trary to  and  not  siq^rted  by  tbe  flndlags  of 
fact;  and  (4)  that  the  evldoice  Is  InsufflHent 
to  JnstiXy  tlie  findings  of  fact 

[1}  Conna^  for  a]K>elUuit  contends  that  the 
oomidaint  Is  defective  In  substance  In  that 
the  allegationa,  the- material  parts  of  which 
we  have  set  forth,  are  InsufBclent  to  consti- 
tute a  tSaSm  either  of  adverse  user  ot  dedlca- 
tl<»k  of  Hie  strip  of  ground  in  Question.  It 
is  elonentary  doctrine  that  a  party  who  bas^ 
es  his  right  upon  either  adverse  user  or  up- 
on dedlcatlcm  1^  the  owner  must  plead  the 
facta  constituting  sndi  right  or  claim.  In 
referring  to  tbe  question  of  how  dedication 
must  be  pleaded  the  court,  ta  Chicago  etc., 
Co.  T.  Mmtgomery  Ward  k  Oa,  76  111.  ^p. 
54S,  said: 

"Dedication  is  a  question  of  intention  of  the 
dedicator,  who  most  he  the  owner  of  the  fee,  and 
ifl  not  complete  until  accepted;  and  before  the 
court  can  tell  that  there  was  a  dedication,  as 
claimed  by  appellees,  the  fftcts  constituting  such 
dedication  should  be  set  out  for  n<Hi  ctmstat 
when  the  facts  are  stated,  it -may  clsarly  wpear 
that  no  dedioatiMi  tot  tb»  purpose  daimed  was 
complete.** 

Other  cfcses  are  theift  dted  to  tb»  same  ef- 
fect 

[2,1]  It  Should  require  no  argument  how- 
ever, to  show  that  where  one  claims  an  ease- 
ment over  reel  property  he  should  set  forth 
his  dalm  4n  apt  terms  In  his  pleading.  In 
onr  Judgment  the  allegations  in  the  com- 
plaint are  ctearly  insnffldent  to  oonstltnte  a 
rlgftt  to  tbe  use  of  tbe  strip  of  gronnd  In 
question  under  the  claim  of  dedication.  Be- 
spondsmts*  counsel,  at  the  trial,  howevtt,  dis- 
claimed that  he  had  pleaded  dedication. 
When  tbe  question  of  tbe  admission  cer* 
tain  evidence  came  up  he  said: 

"We  are  not  pleading  dedication;  we  are 
pleading  nsage.  •  •  *  We  daim  the  rl^t 
by^^use,  just  as  we  have  pleaded  It  and  proven 

It* 

In  bis  brief  be  neverthdess  relies  upon 
dedication  and  explains  that  what  was  meant 
by  the  for^;olnff  statement  was  that  he  had 
not  pleaded  and  was  not  relying  upon  dedi- 
cation by  record,  or  an  egress  dedication. 
But  even  thongb  that  be  concedsd,  yet  It  was 
just  as  necessary  for  counsel  to  plead  an  Im- 
plied dedication  as  It  was  to  plead  an  ex- 
press grant  to  Qtat  ^FSet  Aa  pointed  out  In 
tbe  case  dted  from  the  Oonrt  of  ^^eals  of 
lUlnois,  tbe  facts  constituting  the  dedlcatkm 
rdled  on  must  be  pleaded.  That  tiie  facts 
Ideaded  In  13w  cravbdnt  before  us  do  not 
constltnte  a  dedlcatloi  Is  made  quite  dear 
in  1  Elliott  Roads  and  Streets  (Bd  EM.)  | 
144,  to  wtaldi  we  refer  the  reader. 

[4]  Appellant^s  counsel,  however,  also  In- 
sists that  the  allegations  of  tbe  ewmplsint 
are  Insufficient  to  constltnte  adverse  user. 
By  again  relierrliig  to  the  auctions  of  tiu 
oom^alnt  hereinbefore  set  forth  It  will  be 
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seen  that  It  la  not  alleged  that  the  alleged 
Hfle  was  adverse  and  nnder  a  claim  of  rigbt 
This  coort,  In  common  with  many  other 
conrta,  haa  frequently  held  that  In  order  to 
acquire  an  easement  or  right  of  way  over 
real  estate  In  Uils  state  by  user,  sadh  user 
must  be  contkiuons  for  a  period  of  20  years; 
mnst  he  adverse  to  the  trae  owner,  and  un- 
der a  claim  of  light.  liand  v.  WUcok,  84 
Utah,  97  Pa&  SS;  Harkneai  v.  Wood- 
mansee,  7  Utah,  227,  26  Pac.  291;  Fonk  t. 
Anderson.  22  Utah.  238,  61  Vac  1006.  Be- 
spondents*  conhsel  seeks  to  distinguish  this 
case  from  the  cases  we  have  Just  dted,  bnt 
there  Is  no  distinction  In  principle.  In  1  Bl- 
Uott.  Boads  and  Streets  (3d  Bd.)  |  194,  in 
speaking  of  what  !s  soffldent  to  constitute 
an  easement  by  nser,  the  author  says: 

"We  have  already  shown  that  the  ase  maflt 
be  nnder  claim  of  right.  Where  the  nse  1b 
merely  permissive  and  not  adverse,  there  is  no 
basis  on  which  a  right  of  way  by  prescription 
can  rest." 

Practically  the  same  language  Is  used  in 
Chicago,  B.  &  Q.  By.  Co.  v.  Ives,  202  111.  60. 
66  N.  E.  940.  It  la  equally  clear,  therefore, 
that  the  facts  pleaded  are  Insufficient  to  con- 
stitute a  right  of  way  by  adverse  user.  The 
court  therefore  erred  In  overmling  the  de- 
murrer to  the  complaint. 

The  findings  of  fact  by  the  court  respect- 
ing dedication  and  adverse  nser  are  an  ex- 
act copy  of  the  allegations  of  the  complaint 
which  we  have  set  forth.  From  what  has 
already  been  said  It  Is  clear,  therefore,  that 
the  findings  of  fact  are  insuffid^t  to  sustain 
the  conclusions  of  law  and  decree  In  fiivor 
of  respondents. 

[I,  I]  It  Is  further  contended  that  the  court 
erred  In  admittii^  certain  evidence  respect- 
ing the  declaratlonB  of  one  of  the  piedeces- 
sors  of  title  of  appellant.  As  we  understand 
appellant's  counsel,  however,  the  objection 
and  assignment  Is  principally  based  upon  his 
contention  that  the  declarations  objected  to 
related  to  the  question  of  whether  there  was 
a  dedication  of  the  strip  of  ground  or  not. 
and  that  the  declarations  were  not  admis- 
sible for  the  reason  that  no  dedication  had 
been  pleaded.  The  law  Is  well  settled  tbat 
the  declarations  of  a  former  owner  of  real 
property,  while  In  possession,  which  charac- 
terize his  possession  or  ownership,  are  ad- 
missible against  his  grantee.  Hyde  v.  Coun- 
ty of  Middlesex,  2  Gray  (Mass.)  267 ;  Tonngs 
V.  Cunningham,  67  Mich.  158,  23  N.  W.  626. 
The  doctrine  Is  so  well  established  that  It  Is 
not  deemed  necessary  to  dte  additional  cas- 
es. In  view,  therefore,  that  dedication  was 
not  pleaded,  and  fear  no  other  reason,  the 
evidence  objected  to  ahonld  have  been  ex- 
cluded. 

[7]  It  is  also  urged  that  the  evidence  Is  in- 
snfflcient  to  Justify  findings  in  favor  of  re- 
spondents' claims,  and  that  we  should  make 
or  direct  findings  and  judgment  in  favor  of 
appellant.  While  In  equity  cases  we  have 
the  power  to  make  our  own  findings  or  di- 


rect flndtaiga  in  accordance  with  what  we 
deem  to  be  Justified  by  the  evidence,  yet.  la 
this  case,  we  are  nc^  convinced  that  soch  a 
course  would  be  fair  and  Just  to  aU  the  par^ 
ties  concerned.  If  the  court  bad  sustained 
ttie  demurrer  to  the  complaint,  as  it  ahonld 
have  done,  respondents,  In  all  prohabUlfy, 
would  then  have  amended  their  complaint 
by  setting  up  the  facte  they  attempted  to 
prove  at  the  trial,  and  If  Ihey  had  succeeded 
In  proving  Uiem,  findings  and  Judgment  in 
thdr  flavor  ml^t  well  be  Jnstlfled.  We  are 
loth,  therefore,  either  to  make  or  direct  find- 
ings In  fii-ror  of  antdlanA  tor  feu  that,  nn- 
der all  the  fiu:te  and  drcumstancea,  as  the 
recOTd  now  stands,  we  might  not  arrive  at 
a. fair  and  Just  result  We  deem  It  better 
practlee,  and  certainly  more  equitable  to  all 
the  parties,  merely  to  reverse  ttie  Judgmoit 
and  to  remand  the  case  for  another  trlaL 

We  could  subserve  no  good  purpose  by  ex- 
tending the  discussion,  ^le  Judgment  Is 
Oierefbre  reversed,  and  tbe  cause  is  remand- 
ed to  the  district  court  of  Weber  connty, 
with  directions  to  pemdt  Uie  parties,  or  ei- 
ther of  them,  to  amoid  thMr  idead^ga.  If 
th^  are  so  advised,  and.  In  case  the  pUad- 
li^  are  amended  In  acoovdanoe  with  the 
views  heroin  expressed,  to  hear  the  evidence 
and  make  findings  of  fact  and  oundnsloiis  of 
law  and  oiter  audi  a  Judgment  or  decree  as 
under  all  the  pleadings  and  evidenee  may  be 
deemed  Just  In  case  the  plaintiff  refuses  to 
amend  the  com^alnt,  however,  the  conrt  Is 
directed  to  enter  Jndgment  dlsndsstng  Qie 
same.   Appellant  to  recover  costs. 

McCABTY  and  COKFMAN,  JJ^  concur. 


IVY  T.  PARKER.    (No.  1438.) 
(Sapreme  Oburt  of  Arizona.    F^.  28,  ISll.) 

1.  Apvkal  avid  Bbbob  4»1175(Q— Dsnun- 

ItATIOR  on  AFFEAIf— BSTBT  OF  FUTAZ.  J-UDO- 
HENT. 

The  appellate  court  can  ent^  a  final  Jod|^ 
ment  only  upon  the  theory  that  the  Jury  ut  iti 
verdict  found  all  the  essential  facts  ujKin  which 
to  base  such  judgment 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  §  4580.] 

2.  BOTTNDARIBS  «S3G5— flCKVSn-^APPOBTIOII- 

HENT  or  I>rsosBPAiroin. 
Where  excesses  occnr  In  the  area  of  laodi 
laid  out  by  public  survey,  such  excesses  must  be 
distributed  between  the  several  subdivisicMis  in 
which  thej  occur  in  proportion  to  their  respec- 
tive lengua 

[Ed.  Note.— For  other  cases,  see  Bonndariea, 
Cent.  IMg.  IS  278,  270.] 

Appeal  Xrom  Superior  Court,  Maricopa 
County ;  John  O.  Phillips,  Judge. 

On  rdiearlng.  Former  opinion  modified, 
and  case  remanded,  with  directions. 

For  former  (a>inion,  see  17  Ariz.  300,  153 
Pac  283. 

Struckmeyer  &  Jenckes,  of  Phoenix,  toe  ap- 
pellant Alexandw  A  0htlBt7t  of  HiOHits;  fiff 

appellee. 
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The  order  heretofore  entered  In  this  cam, 
granting  a  new  trial,  to  racated,  and  It  to 
ordered  that  tbe  lower  court  enter  judgment 
in  accordance  with  this  opinion,  that  the  ap- 
pellant be  allowed  the  costs  ot  this  appeal, 
and  that  the  appellee  have  hto  ooata  in  the 
lower  court 

FBANKLIN,  a  J.,  and  CUNNINGHAM,  J., 
concur. 


BOSS,  J.  [1]  Appellee,  upon  motion  for  re- 
bearing,  asks  this  court  to  rater  a  final  Judg- 
ment, apportioning  tbe  excess  between  the 
base  Une  of  the  tawndilp  and  tbe  north  line 
of  section  26  between  the  two  sections,  36 
and  2S.  We  can  do  tbto  only  upon  the  theory 
that  the  Jury  In  its  verdict,  which  was  a  gen- 
eral one,  found  all  the  essential  facts  upon 
which  to  base  a  final  Judgment  In  our  for- 
mer opinion  we  said : 

"We  think  the  evidence  of  witnesses  •  •  ♦ 
fairly  nnd  reasooably  establiahcd  the  comers  of 
section  26  as  contended  for  by  the  plaintiff." 

We  are  stlU  of  that  cvSBUm.  A  leaatmable 
0(m>tmctl<m  of  the  Jury's  verdict  warrants 
this  conclusion,  inasmuch  as  they  ttod  the 
land  awarded  to  the  piaiptli^  to  the  north- 
east and  northwest  comers  of  section  25. 
There  was  no  dlqivte  at  tbe  trial  as  to  the 
proper  location  of  the  soutbeast  and  south- 
west comers  of  section  36;  tbe  government 
monoinento  of  sndi  comers  b^ng  found  in 
places 

The  Jury's  verdict  also  found  the  distance 
from  the  northeast  ccnmer  of  section  25  to 
tbe  southeast  corner  of  section  36  to  be 
11,296  fe^  an  excess  of  736  feet  as  called 
for  by  the  original  survey  and  field  notes,  and 
an  excess  of  IBS  feet  frcon  the  northwest  cor- 
ner of  section  2S  to  the  southwest  corner  of 
section  36.  Althongh  tbe  government  survey 
and  field  notes  call  for  other  monuments  be- 
tween these  p<tot8  along  the  east  and  west 
lines  of  said  aectloas,  there  was  no  evMence 
of  any  Introduced,  nor  did  the  verdict  find 
directly  or  by  implication  any  government 
monuments  at  any  Intermediate  points.  Wit- 
nesses testified  to  monuments  or  posts  be- 
tween these  points,  but  no  witness  identified 
them  as  government  monuments;  they  evi- 
dently were  ptoced  by  private  parties  as 
mailing  distances  and  division  lines,  but  with- 
out any  reference  to  any  monument  placed 
by  the  government,  and  were  so  treated  by 
the  Jury. 

[2]  In  our  former  opinion  we  credited  all 
of  the  excess  to  section  26 ;  In  doing  this  we 
were  in  ^xor.  Only  one-half  of  the  excess 
should  be  credited  to  section  26,  the  rule 
being  that  any  variance  should  be  distribut- 
ed between  the  several  subdivisions  in  propor- 
tion to  thMr  respective  lengths.  Wescott  r. 
Craig,  60  Colo.  42,  161  Pac.  934,  and  other 
cases  dted  In  our  former  opinion. 

The  divldilng  line  of  the  premises  of  the 
plaintiff  and  defendant  should  be  at  a  point 
2324  feet  south  from  the  northeast  comer  of 
section  26,  or  8,472  feet  north  from  the 
southeast  comer  of  section  36;  thence  west- 
erly across  the  premises  to  a  point  2,828.76 
feet  south  from  the  northwest  corner  of 
section  25,  or  8,486.25  feet  north  from  the 
southwest  comer  of  section  36,  giving  to  the 
plalntilf  and  defendant  each  184  feet  of  the 
excess  on  tbe  east  line  and  188.75  feet  of  the 
excess  on  tbe  west  lin& 


BABB  et  al.  v.  STATE.   (No.  371.) 
(Sapteme  Court  of  Arisona.    Feb.  26,  1917.) 

1.  GsuncAX  Law  <ta>811(5)— IitsranoTioKa— 

OUeDIBZUTT  or  IHPEACHIKO  TESTIMONT. 
In  prosecntioD  for  stealing  horses,  where  Im- 
peaching  testimony  was  taken,  it  was  error  to 
instruct  that  the  testimony  of  impeaching  wit- 
nesses should  be  weighed  in  the  same  manner  as 
that  of  other  witnesses,  and,  when  impeaching 
witnesses  attack  the  credibility  of  others  and 
testify  falsely,  th%  jury  might  disregard  entire- 
ly the  impeaching  testimony  in  so  tax  as  false 
and  give  to  tbe  testimony  of  tbe  witnesses  at- 
tacked sDch  weight  and  credence  as  Is  deserved.  * 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1971.] 

2.  Cbhokal  Law  «=s>7«S(1Q— iHarBtronon— 
GuDiHiLTrT  or  Witness. 

An  instruction  to  disregard  false  testimony 
mnst  b«  conditioned  on  the  witness  willfully  or 
knowindy  swearing  falsely,  and  the  <ww<«iiF''*n  tA 
the  qualifyiBf  weeds  "wiUfoUy  and  oorropdy** 
is  error. 

[Hd.  Note.--For  other  cases,  sas  Criminal 
Law.  Cent  Dig.  |  1893.] 

S.  CauaNAi.  Law  «s»811{{^lHsravariozT. 

In  prosecution  for  horse  stealing,  instruc- 
tion that  if  testimony  of  a  witness,  naming  him, 
had  been  attacked  through  bias,  and  that  if  be- 
yond a  reasonable  doobt  such  witness  testified 
truthfully,  his  testimony  should  have  the  same 
weight  and  credence  as  that  of  any  other  wit- 
nesses, was  erroneous  and  pr^ndicial  as  singling 
out  the  testimony  of  a  single  witness  and  giving 
undue  promiuenca  to  an  isolated  fact 

[Gd.  Not*.— Fw  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1971.] 

4.  CBiuinAL  Law  *=>742(1>  —  Pbovzhcb  or 
JtraT— Weight  or  Testimont. 

In  prosecution  for  horse  stealing,  instmc- 
tlon  that  positive  evidence  of  one  credible  wit- 
ness is  'entitled  to  more  weight  than  the  testi- 
mony of  several  witnesses  who  testify  negaUvdy 
or  to  collateral  circumstances  is  erroneous,  as  to- 
vasive  of  the  Jury's  province  to  determine  the 
weight  of  evidence. 

[EM.  Note.— For  other  eaaea,  sea  Orhntoal 
Law,  Cent  Dig.  i  1719.] 

5.  OanaiiAi.  Law  4s»865(ff)— Oorduot  or  Jti- 
BT— RxADina  NBWaPAPBBa. 

Under  Pen.  Code  1913,  i  1063,  providing 
that  the  jury  may  be  placed  in  charge  of  officer, 
whose  duty  it  Is  to  keep  Jurors  timber  ui^ 
recMtvention  tit  court  to  snffer  no  person  to 
speak  to  them,  nor  to  do  so  himself  on  any 
subject  connected  with  the  trial,  and  section 
1064,  requiring  the  jury  to  be  admonished  not 
to  converse  among  themselves  on  any  subject 
connected  with  the  trial,  or  to  any  one  else,  or 
to  form  or  express  any  opfaiion  until  the  cans* 
is  finally  submitted,  it  was  error  to  permit  one 
juror  to  have  in  his  possession  and  read  to  the 
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others  a  newspaper  aceonnt,  reciting  a  former 
diarge  of  \axcenj  against  one  of  the  defendants. 

[Ed.  Note— For  otbw;  caaea,  see  Criminal 
Law.  Gent  Dig.  |  20et0.] 

Appeal  tronx  Snperlor  Court,  Maricopa 
County ;  Joha  O.  Phillips,  Jndge. 

Harry  Babb  and  Leon  Phillips  were  con- 
victed of  horse  stealing,  and  they  appeal 
Berened  and  remanded. 

The  appellants  ask  for     reTersal  of  this 
case  oa  the  gronnd  that  the  oonrt  misdirected 
the  jury  as  to  the       and  for  misconduct  of 
the  Jnry.  Ibe  instractions  oomplalned 
are  as  follows : 

"(1)  Where  witnesses  have  appeared  and 
sworn  to  matters  tiending  to  impeach  the  verao- 
ity  of  other  witnesses,  yon  will  judge  and  weigh 
the  testimony  of  said  impeaching  witnesses  in 
the  same  manner  aa  that  of  any  other  witness, 
and  when  such  witnesses  have  attacked  the  ered- 
ibCity  of  any  other  witness  and  yea  believe  from 
all  the  evidence  in  this  case  that  said  impeaching 
witnesses  hare  teetiSed  falsely,  you  may  disre- 
gard entirely  such  impeaching  testimony  as  ap- 
pears to  yon  to  be  false,  and  give  to  the  testi- 
mony of  the  witnesses  who  have  been  attacked 
such  wel^t  and  credence  as  yon  believe  he  de- 
serves. 

"(2)  And  I  charge  you,  gentlemen  of  the  jury, 
diat  if  you  believe  that  the  teatimomr  of  the  wit- 
ness Dean  Becker  has  been  attacked  by  witness- 
es through  prejudice  and  bias  or  some  special  in- 
terest in  this  case,  you  may  consider  that  fact 
in  determining  how  much  weight  and  credence 
you  will  give  to  the  testimony  of  said  impeach- 
ing witnesses,  and  I  charge  you,  further,  that  In 
considering  the  testimony  of  said  witness  Dean 
Becker  yon  should  take  into  consideration  all 
the  surrounding  facts  and  circumstances,  and  in 
connection  therewith,  and  taking  into  account 
the  probability  or  improbability  of  the  truth  of 
his  story,  and  if  from  all  the  evidence,  facts,  and 
circumstances  brought  out  on  this  trial  it  ap- 
pears to  you  beyond  a  reasonable  doubt  that  toe 
said  witness  Dean  Becker  has  testified  truth- 
fully,  then  yoa  should  ^ve  his  testimony  the 
same  weight  and  credence  as  any  other  witness. 

"(3)  The  positive  testimony,  gentlemen  of  the' 
jury,  of  one  credible  witness  to  a  fact,  which  in 
the  light  of  all  other  evidence  in  the  case  ap- 
pears reasonable  and  believable,  is  entitled  to 
more  weight  than  the  testimony  of  several  wit- 
nesses, equally  credible,  who  testify  negatively, 
or  to  collateral  circumstances  merely  persuasive 
in  thdr  diaracter  from  which  a  negatiTe  may 
be  inferred." 

(4)  The  misconduct  of  the  jury  ts  presented 
in  the  form  of  an  affidavit  of  one  of  the  ap- 
pellants upon  motion  for  a  new  trial.  In 
tbe  affidavit  it  Is  stated  that  the  trial  of  the 
cause  was  begun  on  the  12th  day  of  Febru- 
ary, 1914  and  continued  from  day  to  day  on- 
tll  the  afternoon  of  the  l&th  day  of  February, 
when  the  case  was  finally  snbmltted  to  the 
jury ;  that  the  verdict  of  goUty  was  returned 
on  the  20th  day  of  February;  that  the  jury 
was  ordered  to  be  kept  together,  that  officers 
were  sworn  to  take  charge  of  It  and  keep  It 
together  during  the  trial ;  that  on  the  19th 
day  of  February,  1914,  a  certain  article  was 
published  in  the  Arizona  Bepublican,  pur- 
porting to  relate  certain  facts  of  and  con- 
cerning the  commission  of  the  offense  charg- 
ed, and  that  the  following  statement  appear* 
ed  in  said  article^  among  othwti  to  wit: 


"Phillips  has  formerly  been  In  trouble  in 
Tuma,  where  it  is  allegeil  he  embexded  several 
dfdiars  from  a  former  employer  and  was  saved 
from  the  iranltentiary  only  because  ha  made 
good  on  the  cash  taken." 

That  the  things  contained  in  said  state- 
meat  were  not  inresented  to  tbe  jury  In  the 
coarse  of  the  trial,  either  before  or  after 
the  above  pnbUeatton,  In  any  other  manner 
than  through  the  newspaper;  that  on  the 
day  of  its  publicatlOD  and  while  the  case  was 
still  pending  beftn«  tba  Jury  a  cc^  of  the 
Arizona  Republican,  containing  said  article, 
came  into  the  possession  of  the  Jury,  and  that 
they  and  each  ct  than  read  said  artttie;  that 
one  <a  said  jnxors  read  said  article  aload  to 
the  other  jurors  while  they  were  being  held 
together,  and  before  they  had  arrived  at  the 
verdict 

Alexander  &  Christy,  of  Phcenlx,  for  appel- 
lants. Wiley  B.  Jones,  Atty.  Gen.,  and  Geo. 
W.  Harben  and  B.  W.  Kramer,  Asst.  At^ 
Gen.,  for  the  State. 

BOSS,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  appellants  were  charged  with 
stealing  five  head  of  horses.  The  evidence 
relied  upon  by  the  prosecution  for  convlctiffli 
was  both  direct  and  circumstantial,  and  both 
the  prosecution  and  defense  introduced  a 
great  deal  of  Impeaching  evidence.  why 
It  was  thought  necessary  by  the  court  to 
limit  the  application  of  the  rule  "Falsus  in 
uno,  falsus  In  omnibus"  to  the  ImpeaiAlng 
testimony  It  Is  difficult  to  determine.  Cer- 
tainly the  basis  for  such  an  Instruction  does 
not  exist  in  thia  record,  as  there  was  a  sharp 
and  irreconcilable  conflict  in  the  direct  evi- 
dence of  the  witnesses,  as  well  as  In  the  Im- 
peaching evidence.  We  see  no  reason  why 
the  application  of  this  principle  of  law  should 
have  been  restricted  to  one  fragment  of  the 
testimony  instead  of  the  whole  testimony. 

[3]  The  first  Instruction  Is  subject  to  fur- 
ther criticism,  In  that  It  omits  the  element 
at  knowledge  or  wlllfulnei^  "An  instruc- 
tion to  disregard  false  testimony  must  be  con- 
ditioned on  the  witness  willfully  or  knovring- 
ly  swearing  falsely,  and  the  (HnlssiOQ  of  the 
qualifying  words  VlllfuUy  and  corruptly'  is 
error."  Blaahfield's  Instructions  to  Juries,  i 
3S3.  The  jury  ought  not  to  be  advised  that 
they  may  disregard  the  testimony  of  a  wit- 
ness who  has  testified  falsely  to  one  foct  or 
In  respect  to  one  fact,  for  the  reason  that  the 
rest  of  his  testimony  may  be  true  and  fully 
supported  by  credible  corroboratl<Hi.  The  In- 
strucOwi  calls  the  attention  of  the  Jury  to 
their  right  to  din^;ard  the  Impeaching  testi- 
mony when  It  appears  to  be  false,  and  at  the 
same  time  enjoins,  on  than  the  duty  of  weigh- 
ing the  Impeadied  or  attacked  evldaioe.  Tba 
same  mlo  dunild  be  appUad  to  both;  n^tha 
should  be  glvm  promlnenoe  ovw  the  other. 

2,  The  appellants  say  that  the  second  In* 
strnctton  Is  erroneous— 
"because  the  evidence  in  the  ease  was  conflict- 
ing and  the  court  In  said  inatmetioB  singled  out 
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the  wIUmw  Beekv  for  Hba  pronctttkm  in  tlia  in- 
■tmction,  and  made  the  acquittal  of  the  defend- 
ants depend  npon  whether  or  not  the  inry  be- 
lieved him." 

C3-J  Tbe  vice  la  the  first  InstntcUw  Is 
creatly  Intensified  by  the  langoace  <^  tblB 
Instruction,  for,  In  addition  to  directing  the 
Jury's  attention  to  particular  facta  and  phas- 
es of  the  testimony,  this  inetmction  aingles 
oat  the  most  Important  witness  for  the  prose- 
cotlon,  and  practically  tells  the  jury  that  if 
tbey  believe  bis  testimony,  they  should  con- 
vict the  appellants.  Becker  had  testified  that 
he  lived  at  the  home  of  appellant  Babb ;  that 
he  had  seen  the  stolen  horses  In  Babb's  field ; 
that  he  had  assisted  the  amwUftot  Phillips 
at  ni£ht  in  taking  the  horses  out  of  the  field 
and  removing  them  some  12  or  15  miles  there- 
from In  order  to  avoid  detection.  Both  of 
the  appellants  deny  this,  and  several  witness- 
es for  the  defense  testify  that  at  the  time 
mentioned  the  horses  were  not  in  appellants' 
possession  or  field.  Tbe  importance  of  Beck- 
er's testimony  Is  apparent — should  the  Jury 
believe  It,  there  were  idrcumstanoes  In  the 
case  that  made  the  appellants'  goUt  iodvita- 
ble. 

The  instruction,  after  directing  the  Jury's 
attention  to  the  possible  bias  and  prejudice 
or  special  Interests  of  the  wlta esses  whose 
testimony  conflicted  with  Becker's,  advised 
tbem  that  If  they  believed  Better  beyond  a 
reasonable  doubt,  they  "should  give  bis  testi- 
mony the  same  weight  and  credence  as  any 
other  vrltness."  Of  course  the  "weight  and 
credence"  given  to  any  witness  believed  "be- 
yond a  reasMiable  doubt"  is  absolute  verity. 
In  effect,  th^efore,  tbe  Jury  were  told  that 
If  they  believed  Becker  they  should  convict 
the  appellants.  It  is  hard  to  imagine  an  In- 
struction more  damaglpg  or  prejudicial  than 
this  one.  In  12  Oyc.  649,  the  rule  Is  stated 
as  follows : 

"Tbe  court  should  be  careful  in  ebuging  the 
jury  and  stating  the  evidence  not  to  give  undue 

Srominence  to  any  phase  or  facts  which  the  evi- 
enee  tends  to  estaUish,  but  to  leave  the  Jury 
to  determine  its  weight  and  importance.  It  is 
therefore  prc^r  to  refuse,  and  generally  error 
to  give,  an  inatmction  which  singles  out  or  em- 
phasises particular  parts  of  the  evidence  or 
gives  undue  prominence  to  Isolated  facts,  or 
wbidi  directs  the  attention  of  the  jury  to  a  par- 
ticular fact  anions  s  great  number  of  facts. 
An  instructlou  which  singles  out  certain  wit- 
nesses and  makes  an  acquittal  depend  upon 
whether  or  not  the  Jury  oelieve  ttiem  is  errur 
where  the  evidence  la  conflicdng.  So  the  court 
cannot  select  a  particular  witness,  or  class  of 
witnesses,  and  instruct  that  if  the  jury  b<^eve 
he,  or  they,  willfully  testified  falsely  as  to  snj 
material  fact,  they  may  reject  or  dlstmst  au 
their  evidence." 

The  instruction  gave  undue  prominence  to 
"an  Isolated  fact,"  the  testimony  tending  to 
tanpcftdi  Becker  and  to  "a  particular  fact 
amoog  a  great  number  of  facts."  It  singled 
oat  a  certain  Mtness  and  made  the  acQnlttal 
of  an^Uanta  depend  upon  his  testimony;  tbe 
'  evidence  being  conflicting.  In  Schutz  v. 
State,  125  Wis.  4fi2.  104  N.  W.  9a  the  ccmrt 


**It  Is  not  pnver  for  the  cotirt  to  sdect  one 
wibieas  from  several  and  apply  to  him  or  his 
testimony  exdUalvely  rules  of  consideration 
equally  applicable  to  others."  38  Cyc.  1680; 
Loose  V.  State,  120  Wis.  116,  97  N.  W,  528; 
Wastl  V.  Montana  Union  Railway  Co-,  17  Uont 
218,  42  Pac.  772. 

[4]  8.  In  the  third  Instruction  tbe  court 
dearly  comments  upon  tbe  weight  of  the  tes- 
timony, wher^  he  tells  the  Jury  that  the 
positive  evidence  of  one  credible  witness  Is 
entitled  to  more  weight  than  the  testimony 
of  several  witnesses  who  testify  negatively 
or  to  collateral  drcumatances.  In  tiiose  Ju- 
risdictions wherein  tbe  Judge  is  not  prohibit- 
ed by  statute  or  organic  law  from  instruct- 
ing the  jury  with  respect  to  matters  of  fact, 
nor  from  commenting  on  matters  of  fact.  In- 
structions with  reference  to  the  relative 
weight  of  positive  and  negative  testimony, 
when  properly  qualified  or  limited  to  the 
tacts  of  tbe  case,  are  allowed,  but,  even  in 
those  Jurisdictions,  if  the  witnesses  who  tes- 
tify positively  and  those  who  testify  nega- 
tively have  equal  opportunities  of  seeing  and 
hearing,  the  rule  that  positive  evidence  Is  the 
better  must  be  so  modified  and  explained  as 
that  the  Jury,  if  they  so  choose,  may  resolve 
tbe  controversy  in  favor  of  the  negative  tes- 
timony.  It  Is  said  in  one  case: 

"E}Tidence  o£  a  negative  nature,  may,  under 
particular  circumatances,  not  onlybe  fqual,  bnt 
superior  to  positive  evidence,  niis  must  al- 
ways depend  upcm  the  question  whetho-  tiie 
negatlTe  testimony  can  be  attributed  to  Inatten- 
tion, error,  or  defect  of  memory,  and  whether 
the  witnesses  bad  equal  means  and  opportuni- 
ties for  ascertaining  the  facts  to  which  tha 
testify  and  exercised  the  sama  *  *  *  It 
has  been  often  held  that  it  is  not  true,  as  a 
matter  of  lew,  that  negative  evidence  may  not 
be  sufficient  to  overbalance  positive  testimony 
(citing  authorities)-  In  such  cases,  the  Jury  or 
judge  have  to  weigh,  consider,  and  dedde  for 
themselves  somewhat  regardless  of  general 
rules."    State  v.  Chevallier,  36  La.  Ann.  81. 

Blashfleld's  Instructions  to  Juries,  |  887. 
says: 

"In  tbe  jurisdictions  where  the  statutory  or 
organic  provisions  exist,  prohibiting  tbe  trial 
court  fnnn  expressing  any  opinion  as  to  the 
we^ht  of  evidence^  sudi  an  instruction  is  or- 
roneouB." 

Our  ConstttaUoD  (section  12,  art  ^  joo- 
vldes: 

"Judges  shall  not  charge  juries  with  respect 
to  matters  of  facts  nor  comment  thereon,  but 
shall  declare  the  law." 

To  tell  the  jury  that  positive  evidence  Is 
stronger  than  negative  evidence,  or  that  the 
evidence  of  one  witness  may  outweigh  the 
evidence  of  several  witnesses.  Is  clearly  a 
tihaise  upon  matters  of  fact  and  a  comment 
thereon-  It  Is  a  usurpation  of  tbe  powers 
and  duties  of  the  jury.  The  court's  duties 
are  limited  to  a  declaration  of  the  law. 
When  evidence  has  been  admitted  as  compe- 
tent and  material  In  a  case.  It  is  tbe  exclu- 
sive function  of  tbe  Jury  to  pass  upon  Its 
weight  and  credibility.  Erldison  v.  State,  14 
Ariz.  253,  127  Pac.  754;  Lujan  v.  State,  16 
Ariz.  123,  141  Pac.  706;  Blashfleld's  Instmo- 
Ittons  to  Joiisfl^  I  116;  12  Oya  0Q9-6S2; 
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Hann  t.  Rio  Grande  Hallway  Co.,  23  Vtah, 
346,  62  Paa  908;  BxisseU  t.  Oregon  !k  Nav. 
Co,  64  Or.  128.  102  Pac  619. 

4.  JJuder  the  order  of  tbe  court  tbe  Jury 
was  placed  In  charge  of  a  sworn  officer,  whose 
duty  it  was— 

"to  keep  the  jurors  together  imttt  the  next  meet- 
ing <^  the  court,  to  suffer  no  person  to  speak 
to  tkem  or  ctnnmnnicAte  wtih  them,  nor  to  do 
so  himself,  on  an?  sabject  connected  with  the 
trial.*'   Section  1068.  Penal  Code,  1918. 

It  la  farther  provided  tiiat: 

"The  jury  shall  also,  at  each  adjournment  of 
tbe  court,  whether  permitted  to  separate  or 
kept  In  charee  of  officers,  be  admonished  by  the 
court  that  it  is  their  duty  not  to  conTerse 
among  tibwDSdvea,  or  with  any  one  dse,  oo  any 
snhject  connected  with  the  tiial,  or  to  form  or 
express  any  opinion  thereon  until  the  cause  is 
enal^  submitted  to  them."   Section  1064,  Id. 

Thus  It  will  be  seen  that  the  taw  has  pro- 
vided by  very  sbrtct  rules  that  Hie  Jury  shall 
not.  after  being  sworn,  receive  any  evidence 
outside  of  the  court  In  the  due  course  of  the 
trial  or  be  subject  to  any  extrajudicial  in- 
fluence or  suggestions  whatever  during  the 
pendency  of  the  case.  Notwithstanding  these 
precautions  of  the  law,  the  jury  was  permit- 
ted to  obtain  on  the  last  day  of  the  trial,  that 
had  lasted  six  days,  a  copy  of  a  newspaper, 
stating  that  one  of  the  appellants  had  been 
guilty  of  a  felony,  to  wit,  embesEzlmnent,  and 
that  he  was  saved  from  the  penitentiary  only 
because  be  made  good  on  tbe  cash  taken. 
One  of  the  jurors,  It  la  shown,  read  the  ar- 
ticle aloud  to  all  the  other  jnrora.  It  was 
new  matter,  foreign  to  the  issue  on  trial,  and 
Gonld  not,  by  any  rule  of  evidence,  bare  been 
Introduced  before  the  jury.  The  natural  and 
inevitable  result,  it  would  seem,  of  permit- 
ting such  a  diarge  to  come  b^re  tbe  jury 
without  any  opportunity  to  explain  it  away, 
evea  If  it  had  been  competent  evidence,  wontd 
be  to  Influence  and  prejudice  the  jury  against 
the  appellants.  They  mlg^t  well  have  rea- 
soned that  if  tbe  appellant,  PblUlps,  was  a 
common  criminal,  tile  probabilities  were  that 
he  was  gniity  of  the  crime  for  wlilch  he  was 
on  trial. 

[I]  While  It  is  not  a  commendable  practice 
to  permit  juries  to  read  from  newspapers  de- 
tailed statements  of  the  evMence  when  cor- 
rectly xeported,  it  la  not  apparent  that  any 
prejudice  would  be  created  in  the  minds  of 
the  jury  against  the  defendant;  therefore 
courts  have  uniformly  refused  to  grant  new 
trials  by  reascm  thereot  But  where  a  news- 
paper report  has  departed  ftom  a  fair  and 
honest  statement  of  tbe  evidence  and  has  in- 
terpolated facts  derogatory  to  the  d^iendant 
and  likely  to  exdte  passion  and  prejudice  on 
the  part  of  tiie  Jury  against  the  defendant, 
the  courts,  as  a  general  rule,  have  not  hesl- 
tated  to  grant  new  trials.  As  was  said  In 
CappB  T.  State,  109  Ark.  193,  lJf9  S.  W.  108, 
46  L.  R.  A.  {N.  S.)  741.  Ann.  Cas.  1915C.  957, 
quoting  from  Styles  t.  State,  129  Ga.  425,  SO 
S.  E.  249, 12  Ann.  Oas.  176: 

"When  a  Juror  enters  upon  the  trial  of  a 
criminal  case,  the  law  contemplates  Us  withp 


dMwal  from  the  pnblic,  and  makes  no  provisioa 
for  addresses  to  mm  from  ontaide  sources,  for 
his  entertainment  or  otherwise,  which  are  cal- 
culated, directly  or  indirectly,  to  excite  any 
passions  or  emotions  with  respect  to  the  mat- 
ter upon  which  he  Is  to  sit  bi  judgment.  Per^ 
feet  impartiality  in  the  itaar  is  the  object  of  the 
lav.  Anything  not  legitimately  arising  oat 
the  trial  of  toe  case,  which  tends  to  destroy 
the  imparttality  of  the  jurw,  should  be  ffiscoan- 
tenanced." 

See,  also,  United  States  v.  Ogden  <D.  a) 
106  Fed.  371;  State  v.  Tflden,  27  Idaho,  262, 
147  Paa  1056;  People  t.  Stokes,  108  Gal. 
193,  37  Pac.  207,  42  Am.  St  Rep.  102;  People 
V.  Leary,  105  OaL  486,  89  Pac.  24 ;  PeoiAe  t. 
Chin  Non,  146  OaL  561,  80  Pac.  681. 

It  is  claimed  by  the  respondent  that  the 
jury  In  this  case  could  not  have  honestly  or 
intelligently  returned  any  other  verdict  than 
the  one  they  did,  and  therefore  tbls  court 
should  aflSrm  the  judgment  It  la  difficult  for 
this  court  to  say  what  the  verdict  of  tbe  jury 
might  have  been  if  ttiey  had  been  correctly 
instructed  as  to  the  law,  or  If  they  bad  not 
read  the  newspaper  arUcIe  complained  of. 
The  evidence  consists  of  800  pages  of  type- 
wrltten  matter;  we  have  read  it  safQdeiitly 
to  discover  that  there  is  great  conflict  of  tes- 
timony. We  do  not  feel  like  assuming  the 
functions  of  the  jury  and  determiMng  the 
weight  of  the  testimony,  especially  In  view 
of  the  palpable  misdirection  of  the  Jury  as  to 
the  law  and  tbe  possible  and  Indeed  probable 
prejudice  and  bias  created  In  the  minds  of 
tbe  jury  against  tbe  appellants  by  reason  of 
tbe  very  damaging  statement  contained  In 
tbe  newspaper. 

Judgment  of  the  lower  court  Is  reversed, 
and  cause  remanded,  with  tbe  directions  that 
appellants  be  granted  a  new  trial. 

FRANKLIN,  O.  J.,  concurs. 

CUNNINGHAM,  J.  (concurring  specially). 
I  concur  in  the  order  granting  the  defend- 
ants a  new  trial.  The  spedfle  reasons  that 
control  my  <vlnlon  are  that  tbe  third  para- 
graph of  the  Instructions  of  which  complaint 
Is  made  does  Invade  the  province  of  the 
jury.  It  is  not  tbe  law  that  the  positive  tes- 
timony of  one  credible  witness  to  a  fact, 
which  In  the  light  of  all  other  evidence  in 
the  case  appears  reasMiable  and  believable 
la  entitled  to  more  weight  than  tbe  testi- 
mony of  several  witnesses,  equally  credible, 
who  testify  negatively,  or  to  collateral  dr- 
camstances  merely  persuasiTe  In  their  char- 
acter, from  which  a  negative  may  be  infer- 
red, as  tbe  court  instructed  the  Jury. 

Tbe  law,  snpported  by  truth,  reason,  and 
justice  Is  that  positive  testimony  Is  to  be  be- 
lieved rather  than  native  testimony ;  all 
other  condlticms  being  equal.  State  v.  Dor- 
sey,  40  La.  Ann.  739,  6  South.  26;  State  v. 
Murray,  139  N.  O.  640,  51  S.  B.^776;  Wood  v. 
State,  9  Oa.  App.  400,  71  S.  S.  600;  Moon  v. 
State,  68  Ga.  687;  Henderson  v.  Orouse,  62' 
N.  G.  628.  The  role  does  not»  A  a  matter  of 
law,  require  tbe  jury  to  fasten  their  belief 
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to  poaitlTe  tesUmony  to  U>e  enAuBion  ot  neg- 
ative testimony  simply  because  one  la  posi- 
tive In  character,  and  reject  liegatlTe  testi- 
mony because  it  is  negative  in  dmracter,  and 
disregard  all  other  things  that  may  appear 
to  them  as  satisfying  Indicia  of  truth. 

"The  distiticticm  between  porittve  and  n^a- 
tire  testimony  be  iUastrated  thus:  It  !s 
positiTe  to  say  that  a  tiling  did  or  did  not  bap- 
pen;  it  is  negatiTe  to  say  that  a  witness  did 
not  Bee  or  know  ot  an  event's  havinff  trans- 
pired."    McCOnnell  v.  State,  67  Ga.  633. 

"Wh«e  a  witness  testifies  that  he  saw  or 
heard  a  fact,  this  is  positive  evidence.  Where 
another  witness  t^tines  that  he  was  present 
and  did  not  see  or  hear,  or  that  the  fact  did 
not  occur,  this  is  strictly  negative  evidence,  if 
nothing  more  appears,  or  if  it  ai^jMars  that  he 
was  paying  no  particular  attention  at  the  time, 
even  if  the  witness  expreaees  the  opinion  that 
he  WGwId  have  seen  or  heard  had  the  fact  taken 
place.  Baving  opportunity  more  or  less  ade- 
qoate  fbr  correct  observattim,  if  he  teatlfles  that 
he  was  attentive,  but  did  not  see  or  hear  hU 
testimony,  is  commonly  tnmed  'negative  testi' 
mony,*  bat  *not  of  a  purely  negative  character.' 
Under  the  same  drenmstances,  however,  if  he 
testifies,  not  merely  that  he  did  not  see  w  hear, 
but  that  the  taet  did  not  occur,  it  is  clearly 
positive  testimmy,  though  native  in  form. 
Where  a  witness  describes  a  fact  observed  by 
him  and  an  ^posing  witness  describes  the  same 
fact  differently,  the  testimony  of  both  is  equally 
positive."   17  Gyc:  800.  801. 

"The  marked  superiority  of  positive  testi- 
mony is  most  cc«nmonly  affirmed  in  those  cases' 
where  the  oimosing  testimony  is  what  has  been 
hereinbefore  denominated  'strictly  negative.*  If 
there  ia  evidoiee  Aat  the  attention  of  a  nega- 
tive witness  was  m>ecially  directed  to  the  fact, 
or  it  can  be  legitimately  presumed  or  inferred 
that  be  was  alert  and  would  have  observed  had 
t^e  fact  occurred,  his  testimony  that  he  did  not 
see  or  hear  is  not  necessarily  weaker  than  op- 
poaing  positive  and  affirmative  testimony,  and 
may  In^ed  be  entitled  to  more  weight  than  the 
latter.  Where  witnesses  testify  positively  to  a 
filct  and  other  witnesses  absolatdy  deny  it,  the 
rule  of  cunparative  value  as  between  positive 
and  negative  testimony  does  not  apply,  and  the 
only  question  is  to  which  side,  under  all  the 
drenmatances,  credit  is  due."  17  Oyc.  802-801. 

▲  brief  refftrenoe  to  tbe  testlmoDy  of  some 
of  tbe  witnesses  reveals  the  ebaracter  of  the 
testtnicHiy  to  wbldi  the  Instmction  was  in- 
tended to  wply.  Leon  nuilips,  testlQdng  In 
b^talf  of  tbe  defendants,  poBlttvely  and  un- 
equivocally denied  all  of  the  material  facts 
testified  to  by  the  witnesses  for  the  prosecu- 
tlcm.  Bis  evidence,  so  given,  was  therefore 
posltlTe  evidence  in  character,  although 
tending  to  establish  tbe  negative  of  the  proi>> 
osltion  involved,  that  is,  the  defense  of  "not 
guilty."  To  such  evidence  tbe  instruction,  if 
correct  as  an  abstract  exposition  of  the  law, 
would  not  Justly  apply,  yet  in  tbe  absence  of 
a  definition  of  ne^tive  and  positive  eyidence 
showing  clearly  the  distinction  between  the 
two  different  characters  of  such  two  class- 
es of  evidence,  tbe  Jury  were  very  likely 
to  have  been  misled  in  believing  tbe  instruc- 
tion applied  to  all  evidence  tsndtng  to  con- 
tradict tbe  evidence  given  by  the  prosecu- 
tion's witnesses. 

The  other  character  ot  negative  evidence 
Is  shown  by  the  testlnumy  of  JiuUoe  Jadc- 


son,  from  the  following  question  asked  blm, 
and  his  answer  thereto,  to  wit: 

"Q.  If  these  defendants,  or  either  of  them, 
had  had  any  other  horses  tban  those  they  were 
ridinr  when  you  met  them  near  Woolsey  Tanks, 
would  yon  have  seen  them?  A.  Yes:  I  would 
have." 

This  is  in  character  what  baa  been  termed 
"strictly  negattve"  evldaue,  and  is  truly  a 
mere  negative  averment  of  the  witness*  opin- 
ion that  a  fbct,  UieveCctfore  testified  to  by  an- 
other wftnesB,  did  not  occur,  adding  as  an 
<^dnlon  that  If  it  had  occurred,  this  wttneas 
would  have  seen  It — a  mere  negative  infer- 
ence, one  poUtiTB  testlniooy,  wben  by 
testbumy  of  such  ciharacter,  that  Is,  of  .mwe 
negative  averments,  la  entitled  to  outw^gh 
audi  averments,  because  siKfli  avwrnents  are 
not  testimony  at  all. 

If  the  Instructioa  had  been  limited  tfj  the 
court  to  sudi  averments  In  tbe  testimony,  no 
bann  could  follow,  but  It  was  aot  so  limited. 
In  tbe  first  place  flie  court  did  not  d^ne  the' 
meaning  of  positive  and  negative  testimony, 
and.  In  tbe  next  place,  tbe  oonrt  made  the  in- 
struction aiq>l7  also  to  all  testimony  **to  col- 
lateral drcomstanoes  mer^  porsuarive  In 
tbdr  diaractn  fftim  which  a  negative  may 
be  inferred."  This  clearly  ai^Ues  tbe  role  to 
all  positive  testimony  wbldi  tends  to  estab- 
lish tbe  native  of  every  oont«Bted  qumtion, 
indndlng  tbe  Issue  of.  guilt  or  innocence  of 
the  defendants  under  the  charge.  To  illus- 
trate: If  In  a  supposed  case  the  defendants 
Introduce  positive  testimony  to  the  fact  that 
they  were  absent  from  the  place  of  a  crime 
witb  which  th^  are  charged,  and  were  pres- 
ent at  a  place  distant  therefrom  when  a 
Clime  was  committed,  such  evidence  is  evi- 
dence of  a  collateral  drcumstance  merely 
persuasive  In  character,  from  which  a  nega- 
tive, not  guilty,  may  be  inferred,  yet  the  In- 
structlon  tells  tbe  Jury  that  such  evidence  la 
negative  In  diaracter,  and  for  that  reason  is 
outweighed  by  positive  evidence ;  that  Is,  by 
evidence  tending  to  eatabllsh  the  afSrmatlve 
of  the  issue. 

Such  Is  not  the  law  of  evidence,  and,  If 
recognized  as  such,  would  have  the  eCFect  of 
abrogating  all  defenses  in  criminal  trials.  If 
the  Jury  gave  the  least  effect  to  the  Instruc- 
tion, tbey  must  have  considered  that  the  tes- 
timony, where  conflicting,  must  be  resolved 
in  favor  of  the  state's  testimony,  r^ardless 
of  tbe  number  of  witnesses,  or  of  the  other 
surrounding  circumstances  proven  otherwise. 
The  defendants  have  not  therefore  been 
awarded  a  fair  trial  or  convicted  by  due  pro- 
cess of  law,  and  the  Judgment  of  convlctton 
must  be  reversed  and  a  new  trial  granted. 

I  think  the  other  Instructions,  assigned  as 
error,  fall  to  state  the  law,  but,  in  each  in- 
stance, when  carefully  examined,  state  the 
law  as  more  favoraUe  to  the  defendants  than 
they  are  entitled.  The  prosecution,  and  not 
the  defendants,  suffered  injury,  If  injury  rft- 
suited  therefrom.  The  defendants  were  on 
trial  tor  grand  larceny.  Their  witnesses  nmj 
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bare  tesdfled  falselr,  but  throu^  accident  or 
mistake  or  some  cause  other  than  corrupt 
perjury,  yet  their  testimony  waa  false  and 
not  believable  for  that  reason.  I  do  not  con- 
cur In  holding  that  the  Jury,  in  reading  a 
false  statement  purporting  to  be  the  evidence 
printed  in  a  newspaper,  la  guilty  of  miscon- 
duct of  such  character  as  would  invalidate 
their  verdict.  The  duty  of  the  jury  Is  to  de- 
termine under  the  Instructions  of  the  court 
what  evidence  is  before  them.  All  the  par- 
ties concede  that  no  evidence  was  before  the 
jury  of  the  nature  and  Und  referred  to  iu 
the  newspaper  article:  that  the  newspaper 
statement  of  what  evldoice  was  before  the 
jury,  all  parties  concede  was  a  false  state- 
ment I  am  of  the  opinion  that,  as  the  Jury 
were  acting  nnder  oath,  Extending  to  all  of 
the  evidence  produced  in  the  case,  being  fair- 
ly intelligent  men,  they  would  be  as  apt  to 
know  that  the  statement  made  In  the  news- 
paper article  was  a  false  statement  as  the 
parties,  their  attorneys,  and  the  trial  judge 
would  know  It  was  false.  The  newsiwper 
manag^ent  may  have  been  guilty  of  groBS 
misconduct  in  publishing  a  false  statement 
and  report  of  the  trial,  but  the  Jury  ou|^t 
not  to  be  condemned  aa  for  misconduct  com- 
mitted another. 


In  re  WBLISOB. 
(Supreme  Court  of  Arisona.    Feb.  26,  1017.) 

1.  BAH,  4s»43~Befobs  Conviction. 

Const,  art.  2,  |  22,  provides  that  all  penons 
charged  with  crime  shall  be  bailaUe,  except  for 
capital  offenses,  when  the  proof  is  evidrat  or 
the  presumption  mat.  Pen.  Code  1913,  1 1186, 
provides  that  a  defendant  charged  with  an  <tf- 
tense  punishable  with  death  cannot  be  admitted 
to  bail,  where  the  proof  of  crime  is  evident,  or 
the  presumption  great.  Section  1188  provide^ 
if  the  charge  is  for  "any  otbw  offense,*'^  accused 
may  be  admitted  to  bail  before  conviction  as  a 
matter  of  right.  The  people  of  Arizona  adopted 
an  initiated  measure  aboliahlng  caiHtal  ponish- 
ment  for  murder.  Beld,  there  bdng  no  longer 
any  olfense  punishable  with  deatii.  section  1189 
provides  in  effect  that  any  person  diarged  with 
crime  may  be  admitted  to  bail  before  conviction 
aa  a  matter  of  right,  for  the  law-making  power 
can  enlarge  the  constitutional  grant,  so  as  to 
include  persona  convicted  of  crime  and  give  to 
such  persons  in  all  cases  the  right  to  be  ad- 
mitted to  bail  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Ball.  Cent 
Dig.  SS  15a-161.j 

2.  Bail  «s»41  —  Aim  Oonvionon  —  "Dis- 

OBETION." 

Under  Pen.  Code  1913,  {  1190,  providing  for 
bail  after  conviction  in  the  court  s  disci^tion, 
except  in  cases  of  Qne,  the  discretion  to  be  ex- 
ercised ia  such  as  was  exercised  at  common  law, 
with  the  modifications  wrought  by  constitution- 
al and  statutory  provisions,  controlled  by  cer- 
tain well  defined  and  established  rules,  and  guid- 
ed by  the  spirit,  principles,  and  analogiea  of  the 
law  to  be  gleaned  from  the  precedents;  a  sound 
legal  discretion,  as  distinguished  frcHn  a  wild 
whimsical  discretion,  or  mere  vague  power,  to  be 
exercised  only  at  the  whim  and  caprice  of  the 
Judge,  because  he  may  have  the  humor  to  be- 
stow a  favor  upon  one  person  as  a  mark  of 
friendship  and  withhold  it  fr<nn  anotbttr  as  a 


mark  of  dlspleasare— dtlng  Weeds  and  Fhiasei^ 
Second  Series,  Discretion. 

rEA.  NoCe^IVw  other  caess,  sea  Ball,  Cent 
Dig.  i 

8.  Bail  ^3»44— Bmcr  ov  Ounteno  GiBTir- 

ICATE  ov  RBASONABLB  QbOUNDS  FOB  AP- 
FEAIh 

Under  Pen.  Code  1913,  »  116(X-1162,  as  to 
certificate  of  reasonable  grounds  for  appeal,  the 
granting  of  such  certificate  does  not  entitle  ac- 
cused to  bail  as  matter  of  right 

rSd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i  146.] 

4.  CRisnwAi,  I^w  •=»1078,  1084  —  Affbai, 

AND  EbBOB  —  CBBTXnOATB  OF  RiABONABUB 

Oroumd  FOB  Affeal. 
Under  such  statutes,  a  certificate  of  rea- 
sonable grounds  for  appeal  should  not  be  grant* 
ed  in  nusdemeanor  cases,  it  not  being  contem- 
plated  by  the  law,  and,  if  granted,  does  not  stay 
the  execution  of  the  judgnwnt 

[Ed.  Note.— For  ottier  cases,  see  Criminal 
Law,  Cent  Dig.  H  272&-2731.  2738-^5.] 

5.  Bazl  >8~j  10  STrPBKME  Cousr— Obiqikal 
Afpuoation  fob  Bail. 

Original  application  for  bail  should  not  be 
made  in  the  Supreme  Court;  that  court  being 
loath  to  interfere  with  discretionary  powers  in 
granting  or  denying  bail,  since  these  are  func- 
tions beltwging  pecniiarly  to  the  trial  jodge» 
who  has  greater  xamiUaxlty  with  the  controlling 
facta. 

tEd.  Note.— For  other  cassa,  sea  Bail,  Cent 

Dfg.  H  106-208,  241,  244.] 

e.  Bail  *=»4&— Rbvie  w— Disceetio  n  or  Tri- 
al Coubt. 

In  an  exceptional  case,  where  the  trial  judge 
acts  capriciously,  or  arbitrarily  refuses  to  act, 
and  with  no  regard  for  a  sound  discretion,  ths 
Supreme  Court  would  be  bound  to  interfere  In 
an  appropriate  proceeding  to  review  the  exer- 
dse  of  such  diecretion. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Di^.  Si  106-208,  241,  244.] 

Application  for  admladon  to  ball  by  Paul 

Wellsch.  Application  denied. 

Doan  &  Doau,  of  Douglas,  for  applicant 

FRANKLIN,  O.  J.  This  l8  an  application 
to  this  court  that  the  defendant.  Paul  We- 
lisch,  be  admitted  to  ball  pending  an  appeal. 
It  appears  that  the  defendant  was  convicted 
of  the  crime  of  violating  the  prohibition  law. 
This  crime  Is  a  misdemeanor  nnder  the  con- 
stitutional amendment  the  penalty  denounc- 
ed being  both  a  fine  and  Imprisonment  Tba 
trial  court  adjudged  the  defendant  to  suffer 
Imprisonment  in  the  county  jail  for  a  period 
of  14  months,  and  that  he  pay  a  fine  of  $300. 
His  motion  for  a  new  trial  was  overruled  and 
an  appeal  taken,  which  In  contemplation  of 
law  la  pending  in  thla  court  The  judge  ot 
the  superior  court  granted  the  defendant  a 
certificate  of  reasonable  grounds  for  the  ap- 
peal, bnt  the  court  denied  the  privilege  of 
ball  pending  the  determination  thereof,  and 
defmdant  is  now  confined  in  the  jail  of  Co- 
chise county.  The  reasons  given  by  the  trial 
court  for  denying  bail  after  convlctkHL  ap- 
pear In  the  papers  presented  cn  ttu  i^swnt 
application  to  be  as  follows: 

"The  court  being  satisfied  from  the  evidence 
in  this  caae  that  there  is  no  doubt  of  the  actual 
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guilt  of  defendant,  and  a  certificate  of  rea- 
■onabto  froond  of  appeal  harins  been  granted 
on  a  Question  of  lav,  and  not  on  the  facts  in  the 
caw.  and  there  bdoK  several  other  charges  pend- 
ing  against  the  detendant  of  the  game  general 
nature  as  the  one  on  which  he  has  been  convict- 
ed, and  there  being  no  unuanal  or  extraordinary 
circumstances  in  the  opinion  of  this  court  in 
this  case,  justifring  the  Kranting  of  ball  after 
conviction  and  judgment,  it  ia  ordered  that  the 
bail  be  denied." 

At  common  law  ball  1b  a  matter  of  discre- 
tion. The  Court  of  King's  Bench  Division 
of  the  High  Court  of  Justice,  or  a  judge 
thereof  in  vacation,  had  an  nnllmltecl  power 
of  admitting  to  bail  for  all  ofFensea,  Including 
treason  and  murder,  but  hall  was  not  de- 
mandable  as  a  right  This  rule  of  the  com- 
mon law  has  been  materially  mocllfled  by 
constitutional  enactment  and  statutory  provi- 
sions In  this  state,  as  well  as  In  moat  other 
states  of  the  Union. 

"All  persons  charged  with  crime  shall  be 
bailable  by  sufficient  sureties,  except  for  cap- 
ital offenses  when  the  proof  Is  evident  or  the 
presumption  great**  Seeti<m  22,  art  2,  Consti- 
tntion. 

The  people  oC  Arlsona  at  the  latt  election, 
through  the  adoption  of  an  Initiated  measure 
submitted  to  the  voters,  abolished  cartel 
punishment  tor  murder,  so  that  now  all  per- 
sons charged  with  the  crime  of  murder,  bow- 
ever  diabolical  or  atrodoos  it  may  be,  end 
howsoever  evldoit  may  be  the  proof  of  goUt 
thereof,  as  well  as  all  other  crimes  not  pun- 
ishable with  death,  may,  before  oonvlctton, 
demand  adnds^on  to  biUil  as  a  strict  legal 
right,  which  no  Judge  or  court  can  properly 
refuse.  The  constitutional  provision  in  Arl- 
Kma  and  like  provisions  in  other  states  of 
the  Union  make  the  admJssicm  to  bail  a  mat- 
ter of  right  befiore  conviction,  but  with  the 
exception  of  certain  cases,  not  afterwards, 
because  after  conviction  his  status  is  ma- 
terially changed  before  the  law.  Before  con- 
viction he  "stood  upon  his  plea  of  not  guilty, 
suworted  ^th  all  the  presumptions  of  in- 
Bocoice  with  whidi  the  law  delights  to  sur- 
round him.  But  when  his  trial  has  been  had, 
and  his  plea  proven  false,  the  law  will  not 
BtultU^  itself  by  presuming  Urn  other  than 
that  it  has  itself  adjudged  him  to  be."  Bx 
parte  VoU,  41  Gal.  2A.  See,  also,  In  re  Halg- 
ler,  16  Aris.  160,  187  Fac.  428;  Ex  parte 
Schriber.  19  Idaho,  681.  114  Pac  2»,  37  L. 
B.  A.  (N.  8.)  eSS;  Ex  parte  Dyson.  26  Miss. 
366 ;  Ex  parte  Heath,  227  Mo.  393,  126  S.  W. 
1031 ;  State  v.  Ward.  9  N.  C.  443 ;  Ex  parte 
Scwartz.  2  Tex.  App.  74 ;  Bailey  on  Habeas 
Corpus,  vol.  1,  {  118.  On  the  other  hand, 
there  Is  much  In  the  position  that  one  con- 
victed of  crime,  and  who  Is  glvm  the  right 
of  appeal  from  such  conviction,  should  not 
be  denied  bis  liberty  pending  bis  appeal,  pro- 
vided he  is  able  to  give  reasonable  bail  while 
his  matter  awaits  the  action  of  the  appellate 
court  But  however  this  may  be,  It  Is  a  mat- 
ter to  be  determined  by  the  Legislature. 

[1]  The  law-making  power  can  enlarge  the 
constitutional  grant,  so  as  to  include  persons 


otnvioted  of  crime  and  give  to  sodi  parsons 
In  all  cases  the  right  to  be  admitted  to  bail 
untU  an  appeal,  If  any  taken,  Aball  be  deto^ 
mined  in  the  appellate  court;  but  It  has  not 
been  considered  the  part  of  wlsd<nn  to  extend 
the  right  to  all  cases  after  ccmvlction,  the 
Legislature  having  extended  the  right  to  one 
class  only  of  cases  afto'  conviction  which  we 
shall  presently  discover.  There  being  no 
longer  any  offense  pnnlsfaable  with  death,  sec- 
tion 1189  of  the  Penal  Code  provides  that 
any  person  charged  with  crime  may  be  ad- 
mitted to  bail  before  conviction  as  a  matter 
of  ri^t  Section  1190  of  the  Penal  Code  pro- 
vides: 

"After  conviction  of  an  offense  ••♦  a  de- 
fendant who  has  appealed  may  be  admitted  to 
bail:  (1)  As  a  matter  of  right  when  the  ap- 
peal is  from  a  judgment  imposing  a  fine  only. 
(2)  As  a  matter  of  discretion  in  all  other  cases." 

[2]  Section  1191  of  the  Penal  Code  follows, 
with  an  enumeration  of  the  conditions  of  the 
ball,  both  before  and  after  conviction,  of  all 
bailable  offenses.  It  follows,  therefore,  from 
a  Just  and  reasonable  construction  of  the 
Constitution  and  statutes  of  this  state,  that 
ball  before  conviction  and  ball  after  convic- 
tion, pending  an  appeal  from  a  Judgment  im- 
posing a  fine  only,  Is  a  matter  of  absolute 
right,  irrespective  of  the  merits  of  the  case; 
but  in  all  other  cases,  pending  an  appeal, 
it  Is  still  left  dlscretlcmary,  to  be  exercised 
upon  the  circumstances  appearing  In  the  par- 
ticular case.  What,  then,  is  the  nature  of 
the  discretion  In  the  exercise  of  which  the 
application  for  ball  Is  to  be  determined?  It 
Is  such  discretion  as  was  exercised  as  at 
the  common  law,  with  the  modifications 
wrought  by  the  constitutional  and  statutory 
provisions  In  this  state,  controlled  by  cer- 
tain well  defined  and  established  rules,  and 
guided  by  the  spirit  principles,  and  analogies 
of  the  law,  to  be  gleaned  from  the  prece- 
dents. 

Of  course,  when  the  law  gives  to  a  court 
or  Judge  a  power  to  be  exercised  at  discre- 
tion, It  means  a  sound  legal  discretion.  It 
does  not  mean  a  wild  whimsical  discretion — 
a  mere  vague  power,  to  be  exercised  only  at 
the  whim  and  caprice  of  the  Judge,  because 
he  may  have  the  humor  to  bestow  a  favor 
upon  one  person  as  a  mark  of  friendship,  and 
withhold  it  from  another  as  a  mark  of  dis- 
pleasure. All  persons  have  perfect  equality 
before  the  law,  whether  rich  or  poor,  power- 
ful or  abject  and  the  matter  of  allowing  ball 
after  conviction,  as  In  all  matters  calling  for 
the  exercise  of  discretion  by  a  court  or  Judge, 
must  be  legally  and  regularly  exercised,  so 
that  all  persons  in  like  circumstances  may 
have  its  benefit  or  be  subject  to  Its  denial, 
that  on  the  one  hand  it  may  not  be  capri- 
ciously granted  and  on  the  other  arbitrarily 
withheld. 

"  'Discretion'  of  court  is  a  liberty  or  privilwe 
allowed  to  a  judge,  within  the  confines  of  rignt 
and  justice,  to  dedde  and  act  In  accordance 
with  what  is  fair,  equitable,  and  wholesome^ 
as  determined  by  uie  peculiar  circumstances  of 
the  case,  and  as  discenwd  by  hi*  personal  wie- 
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dom  and  experience,  (piided  by  tihe  spirit,  prfai' 
riplet,  and  analogies  of  the  lew,  to  b«  exercised 
in  aceoTdanc*  with  a  wise,  as  dlstii^paished  from 
a  nun  aibitzary,  nas  ot  power,  aw  under  the 
law."  Words  and  Phrases,  2fl  Series,  toL  2, 
page  64. 

'^Clie  discretionary  power  of  the  court  to  admit 
to  bail  is  not  arbitraiT,  but  is  Judicial,  and  gov- 
erned by  established  principles  and  precedmts. 
A  series  of  dedsions  nave  been  provided  for  its 
guidance,  and  these  demonstrate  that  this  pow- 
er Is  not  of  an  arbitrary,  but  of  a  sound,  discre- 
tion, and  is  to  be  connoed  within  those  limits 
to  which  an  honest  man  comi>etent  to  discharge 
the  duties  of  Us  ofiBce  ought  to  confine  himself." 
3  B.  a  Li.  S  4. 

At  commoa  law,  after  conviction,  bail  was 
allowed  with  the  greatest  ca.atlon,  and  only 
where  circamstancee  of  an  exceptional  or 
extraordinary  character  bad  intervened  to 
make  such  action  appear  proper,  such  as  one 
or  more  mistrials,  nnusnal  delay  in  the  re- 
trial of  the  prisoner's  case,  conditions  likely 
to  affect  seriously  or  fatally  the  prisoner's 
health  by  reason  of  his  confinement,  or  the 
acquiescence  of  the  prosecutor  in  the  applica- 
tion. Other  circumstances  might  be  au^est- 
ed,  distinguishing  a  particular  case  from  the 
general  mass  of  cases,  as  appealing  to  the 
discretion  of  the  court.  But  the  "court  ought 
not  to  admit  to  ball  after  a  verdict  of  guil- 
ty, unless  when  circumstances  of  extraordi- 
nary character  had  Intervened  since  the  con- 
viction." Ex  parte  Brown»  68  GaL  176,  183. 
8  Pac.  833. 

[3]  It  is  urged  on  this  application,  how- 
ever, that  the  defendant,  having  procured 
from  the  trial  Judge  a  certificate  of  reason- 
able grounds  for  the  appeal,  is  entitled  as  a 
matter  of  right  and  without  further  showing 
to  be  let  to  ball,  pending  his  appeal  from  the 
Judgment  of  conviction.  By  the  Penal  Code 
of  this  state  it  is  provided: 

"Sec.  1160.  An  appeal  to  the  Supreme  Court 
from  a  Judgment  of  conviction  stays  the  execu- 
tion of  uie  Judgment  in  nil  capital  cases,  and  in 
all  other  <!Bses,  upon  filing  with  the  clerk  of 
the  court  in  which  the  convictiob  was  had,  n 
certificate  of  the  judge  of  auch  court,  or  of  the 
Chief  Justice  or  a  Judge  of  ^e  Supreme  Court, 
that,  in  his  opinion,  there  Is  reascmable  groond 
for  the  appeal,  but  not  otherwise. 

"Sec  1161.  If  the  certificate  provided  for  In 
the  preceding  section  ia  Sled,  the  sheriff  must, 
if  the  defendant  be  in  hia  custody,  upod  being 
served  with  a  copy  thereof,  keep  the  defendant 
in  his  custody  uritbout  necuting'  the  Judgment 
and  detain  bmi  to  abide  the  Judgment  on  ap* 
pe^ 

"Sec.  1162.  If,  before  the  granting  of  the  cer- 
tificate, the  execution  of  the  Jud^ent  has  beeo 
commenced,  the  further  execution  thereof  ia 
suspended,  and,  upon  service  of  a  copy  of  such 
certificate,  the  ddendant  must  Im  restored  by 
the  ofiicer.  In  whose  custody  he  is,  to  his  original 
custody." 

It  is  to  be  observed,  from  a  constderatlon 
of  tiiese  provisions  of  the  Penal  Code,  that 
there  exists  a  marked  difference  between  the 
function  of  a  certificate  of  reasotmble 
grounds  for  appeal  and  a  submission  to  the 
court's  discretion  in  the  matter  of  letting  to 
bail.  When  capital  offenses  existed  in  this 
state,  the  mere  taking  of  an  appeal  prevented 
the  hanging  of  the  defendant,  and  In  cases  of 


other  fdonlM  tbe  takbig  of  an  appeal,  oon- 
pled  wltti  a  c«tlflcate  of  reeaonaUe  groonds 
therefor,  prevented  Uie  removal  of  the  prla- 
oner  to  the  penitenttai^t  there  to  undergo  the 
degrading  Imprlaonmeiit  daioimced  against 
the  perpetration  of  olm^  nntn  bis  case  was 
finally  determined  adveraely  to  him  in  the 
app^te  conrt  In  otibm  words,  It  was  a 
mere  le^islatlTe  respite,  rtaying  tiieexeentlon 
of  the  judgment,  in  the  ime  case  becaoae  tlie 
hanging  would  d^eat  the  purpose  and  right  cX 
aroeal,  and  in  the  other  to'  prevent  an  infa- 
moos  corporeal  punishment  until  the  legal 
remedies  given  the  prisoner  were  exhausted; 
but  In  neither  case  do  such  statutes  provide 
for  tbe  discharge  of  the  convict  from  custody. 
There  may-  be  many  cases  whm,  after  oon- 
victlim,  a  certificate  ot  reasonable  grounds 
for  ai^eal  would  be  granted  to  stay  the  ex- 
ecution of  the  Judgment,  in  wbich  the  circum- 
stances of  tbe  particular  case  would  not  ap- 
peal to  the  sound  discretion  of  tbe  oonrt  in 
the  matter  of  letting  to  bail.  These  statn- 
tory  provlslonB  are  very  plain.  Tbe  statu- 
tory provlsiona  of  Utah,  identical  with  those 
of  this  state,  were  before  the  court  in  tb.e 
case  of  Claw8(m  t.  United  States,  118  U.  & 
143,  S  Sop.  OL  888,  28  L.  Bd.  857.  In  tbat 
case  Mr.  Jnstloe  Harian,  speaking  for  ttie 
Supreme  Court  of  tb»  United  States,  said: 
"These  statutory  provisionB  so  clearly  indi- 
cate the  legislative  inteot  tbat  no  room  is  left 
for  interpretation.  As  the  Judgmrat  did  not  im- 
pose upon  the  appellant  a  fine  only,  bis  admis- 
sion to  bail,  i>emang  the  appeal  from  that  judg- 
ment, was  not  a  matter  of  rigbt,  but  was  dis- 
tinctly committed,  the  statute,  to  the  discre- 
tion M  the  court  or  judge  to  whom  the  appli- 
cation fbr  bail  may  m  made.  The  exerdin  of 
tbat  discretion  is  not  opressly  nor  by  neces- 
sary implication  forbidden  in  cases  in  which  tbe 
certificate  of  probable  cause  is  ^tinted;  for,  by 
the  statute,  tbat  certificate  only  operated  to 
suspend  the  execution  of  the  Jut^ment  erf  con- 
victimi,  requiring  the  officer  having  the  accused 
in  charge  to  retein  him  in  his  own  custody  to 
abide  the  Judgment  on  appeal.  We  do  not  mean 
to  say  that  the  granting  of  auch  a  certificate 
is  not  a  fact  entitled  to  weight  In  tbe  deter- 
mination of  an  application  for  bail,  but  only  tbat 
tbe  statute  does  not  make  it  a9  far  condusive 
of  the  question  of  bail  as  to  prevent  the  court 
from  considering  every  circumstance  which 
should  fairly  and  reasonably  control  <v  afteet 
its  discretion.  Whether  the  Supreme  Court  of 
the  territory  abused  its  discretion  In  the  pres- 
ent case  is  a  question  not  presented  by  the  rec- 
ord before  us;  for  it  does  not  contain  any  find- 
ing of  facts,  nor  die  evidence  (if  there  was  any 
apart  from  uie  record  of  the  trial,  and  of  the  pro- 
ceedings upon  tbe  first  appUt^tion  for  bail) 
upon  which  the  court  below  acted.  Its  judi;- 
ment  denying  ball  cannot,  therefore,  be  revers- 
ed, unless,  as  contended  by  appellant,  the  cer- 
tificate of  probable  cause  necessarily  carried 
with  it  the  right  to  bail,  and  deprived  the  court 
of  all  discretion  In  the  premises.  But  that  con- 
struction of  the  statote  is  not,  we  think,  admis- 
sible.- 

[4]  In  view  of  tbe  clear  legislative  Intent 
of  these  statates.  It  Is  plain  tbat  tbe  grant- 
ing bf  a  certificate  of  reasonable  grounds 
for  the  appeal  In  misdemeanor  cases  is 
improvident,  and  not  contemplated  by  tbe 
law,  and  therefore  of  no  effect  to  stay  tbe 
ezecnUon  of  tbe  judgment   It  we  were  to 
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bold  tbat  meh  a  certificate  waa  allowable 
In  this  class  of  cases,  we  most  txcAC^  tliat 
Its  only  effect  would  be  to  star  the  execatioQ 
(tf  the  Judgment.  Obvlondr  tills  ought  not 
to  be  done,  for  a  prisMier  eonvleted  of  a 
misdemeanor  might  In  such  case  be  kept  In 
confinement  In  the  county  Jail  pending  the 
detenuinatlm  of  his  appeal  Without  the 
benefit  of  such  period  of  time  being  allowed 
in  satUCactlfm  of  the  Judgment  Against  him. 
In  misdemeanor  cases,  as  well  as  in  felony 
cases,  when  an  appeal  is  taken,  the  fact 
that  reaeonable  grounds  of  appeal  exist 
would  have  weight  with  the  court  In  de- 
tennlulng  the  application  for  bail;  but  the 
fact  alwe  that  reasmable  grounds  of  ap- 
peal appear  to  the  Judge  to  exist  In  a  mis- 
demeanor case*  and  the  tact  alone  that  a 
certificate  of  reasonable  grounds  for  the  ap- 
peal had  been  granted  In  a  felony  case^  is  not 
"so  far  condusiye  of  the  (juestlon  of  bail  as 
to  ptaToat  the  court  from  considering  every 
drcnmstance  which  would  fairly  and  reason- 
ably cohtrol  or  effect  its  discretion." 

[I]  Original  appUcatlim  for  hall  oui^t  not 
to  be  made  to  this  court,  tor  ve  would  not 
feel  Justified  in  arrogating  to  oorselyes,  or 
In  hitertetlng  with,  dtaeretlanaiy  poven 
whkA  are  peculiar  functions  Iwtooging  to 
the  trial  Judge  in  audi  caaes.  As  obserred 
in  Kx  parte  Schriber,  supra : 

are  sot  famiUar  with  the  sltoatioii  and 
the  dTcnmatancefl  of  the  petltioDer,  and  we  think 
that  ifl  a  matter  with  wnlcb  Uie  trial  jadge  can 
deal  more  Justly  and  wisely.  He  is  familiar 
with  the  parties  and  their  ability  to  give  bail, 
and  also  knows  the  facts  sarroonding  the  com- 
mission of  the  offense  tor  whldi  he  was  con- 
Ticted." 

[•)  Of  oonrse.  If  the  etrcnmstaiieea  nC  tb» 
particular  case  are  exceptional,  and  the  trial , 
lodge  acta  eapvlcloasl7«  (n>  arbitrarily  ze* 
fuses  to  act,  and  with  no  regard  for  a  sound 
dlscretton,  la  other  words,  not  oonflnlng  him- 
self "within  tihose  limits  to  which  an  hon- 
est man,  competent  to  discharge  the  duties 
of  his  office  ought  to  ocmflne  himself,"  then» 
In  an  appropriate  proceeding  to  rerlew  the 
exercise  of  such  discretion,  this  court  would 
be  bound  to  Interfere. 

No  drcBmstances  are  made  to  a^iear  here 
authorizing  the  admission  of  the  applicant 
to  ban,  and  It  is  therefore  ordered  that  said 
application  be  and  the  aame  Is  her^y  denied. 

BOSS,  J.,  concurs. 

ODNNINQHAM,  J.  (specially  concurring). 
I  do  not  agree  with  the  InterprefatUm,  placed 
upon  the  criminal  statates  1^  the  OMef  Jus- 
tice, as  the  statutes  exist]  In  this  state  as 
they  are  doling  with  the  rlg^t  to  bidl,  and 
thereby  rctote  to  section  22,  artlde  2,  state 
Constitution.  Wfaatsoerer  effect  may  be 
otherwise  glren  to  legislation,  such  legisla- 
tion cannot  be  given  the  effect  of  amending 
the  Constitution  of  the  atata  As  the  ques- 
tion of  bail  in  capitol  ofPenses  before  cost- 
Tlction,  or  at  all*  ia  not  tuvolved  in  this 


original  proceeding,  and  only  the  question  at 
the  right  to  ball  after  conviction  of  a  mis- 
demeanor offense  Is  involved,  I  express  no 
opinion  on  the  former  question;  that  Is,  on 
the  right  to  bail  before  or  after  conviction 
of  a  capital  fMony. 

I  do  not  concur  in  the  decision  In  so  far 
as  it  holds  that  paragraphs  1160,  1161,  and 
1162,  Penal  Code  of  Arizona  of  1913,  do  not 
contemplate  the  granting  of  a  certificate  of 
reasonable  grounds  for  appeal  In  misde- 
meanor cases.  Paragraph  1160  Is  broad 
enough  In  language  to,  and  expressly  does, 
provide  for  the  giving  of  such  certificate  in 
all  oaaet  other  than  capital  convictiotu.  Ger^ 
tainly  a  conviction  in  a  misdemeanor  charge 
is  embraced  within  the  expression  "all  other 
cases."  That  the  granting  by  the  trial  Judge 
of  the  certificate  of  reasonable  grounds  for 
aiv>eal  has  the  effect  in  misdemeanor  con- 
victions of  steylng  the  execution  of  the  Judg- 
ment Is,  to  my  mind,  no  sufficient  reason  for 
holding  that  the  legislative  Intent  is  violated 
by  granting  the  certificate  and  steylng  the 
execution  of  the  Judgment.  On  tbe  other 
hand.  If  an  appeal  is  perfected,  and  tbe 
execution  of  the  Judgment  Is  not  arrested, 
die  aiveilAnt  must  suffer  punishment  in 
any  event  A  reversal  In  the  appellate  court 
Is  of  no  benefit  to,  him  in  case  his  ponlsb- 
ment  is  completed  before  the  conviction  has 
been  reversed.  If  only  a  portion  of  the 
punishment  has  been  inflicted  at  that  time, 
can  he  be  again  tried,  and  a  second  punish- 
ment be  Imposed?  That  question  is  not  In- 
volved in  this  cause.  To  a  certelnty,  If  the 
law  of  Arizona  makes  no  provl^on  for  the 
stay  ct  execution  in  misdemeanor  convictions 
pending  appeal,  persons  so  convicted  are  de- 
prived of  the  benefit  of  an  appeal,  and  there- 
fore are  deprived  of  an  appeal  when  convict- 
ed of  misdemeanor  offenses.  Section  24,  ai^ 
tide  2.  stete  Constitution,  grants  in  all  crim- 
inal prosecutions,  "tiM  riglu  to  appeal  In  all 
eaaet.'* 

Tbe  right  to  ball  after  conviotlfm  of  a 
misdemeanor  offense,  pending  an  appeal,  la 
anc^w  and  different  matter,  and  the  mat- 
ter this  proceeding  was  commenced  to  de- 
termine. Whether  ball  In  such  case  will 
be  granted  la  left  to  the  sound  Judicial  dis- 
cretion of  the  Judge  or  court  Before  a 
court  or  Judge  exercises  such  dlscretlou,  ad- 
mitting the  applicant  to  ball,  the  grounds 
moving  the  legal  discretion  should  clearly 
appear  from  the  facte  and  drcumstences 
efitebUahed  and  relied  i4)on  as  the  gronnda  of 
the  applicant's  right  to  ball.  The  facte 
tobllshed  at  the  trial  by  evidence  may  or 
may  not  be  sufficient.  The  applicant  may 
slkow  the  BXistenGe  of  facte  unknown  at  the 
trial,  or  which  came  into  existence  since 
tbe  trial,  that  are  legally  sofiScleint  to  the 
exercise  of  muSi  discretion.  Tlie  calls  of 
faumani^,  tnm  alckness,  and  ihany  other 
causes,  have  been  deemed  legally  soflktent 
to  authorise  Oie  eouto  to  admit  a  oooTlct- 
ed  defendant  to  ball  pending  appeal  of  bis 
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case.  1  can  see  no  reason  to  apply  a  harsh- 
er rule  to  a  misdemeanor  conTlctlon  than  has 
been  applied  to  a  felcaiy  conviction. 

I  agree  with  the  majority  of  the  court  that 
by  the  application  for  bail  in  this  case  the 
applicant  has  not  shown  grounds  snfflclent 
justifying  this  court  In  granting  his  prayer 
and  admitting  him  to  ball  pending  his  ap- 
peal. For  this  reason  alone,  I  concur  In  the 
order  denying  the  appUcatlcm  for  admission 
to  baa 


In  re  WOOD  et  al. 
(Supreme  Court  of  Arizona.    Feb.  26.  1917.) 

Application  for  admission  to  ball  by  Sam 
Wood  and  others.   Applioition  denied. 

Doan  Sc.  Doan,  of  Douglas,  for  applicants. 

FDR  CUBIAM.  Application  tor  bail  is  made 
in  behalf  of  the  following  named  defendants,  to 
wit:  Sara  Wood,  Ed  Summerfield,  A.  D.  Rosa, 
and  Charles  Sutton.  The  application  in  each 
case  is  original,  and  In  all  remects  similar  to 
that  in  Be  Welis^,  168  Pac.  26^  jost  deddedU 
and  on  the  authority  of  that  case  it  is  ordered 
that  the  application  in  eadi  of  said  easea  be 
and  the  same  is  Iwrel^  denied. 

CUNNINGHAM,  J.  (specially  concurrii^). 
I  concur  in  the  ordw  denying  the  apiriicationB 
for  bail,  for  the  reasons  stated  by  me  in  Be  Paul 
WeUsch»  decided  at  the  aoma  time  with  tUa 
causes 


SMITH  T.  SKBLTON.   (No.  0964.) 
(Snprema  Ooort  of  Oklahoma.   Feb.  6^  19170 

(Sytlabui  by  ih9  Court.) 

1.  Apteal  AMn  EaaoE  «=»1009(4)-QoMnoHe 
or  Pact— Findings.  „ 

In  a  suit  in  equity,  the  Supreme  Court  on 
appral  is  not  at  liberty  to  set  ande  the  findmcs 
of  fact  of  the  trial  court,  onless,  after  a  consul- 
eration  of  the  entire  record,  it  appears  that 
such  findings  are  clearly  against  the  weight  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3974.] 

2.  Weight  of  Bvidbro*.  ,       .  , 

Record  examined,  and  fceM,  that  the  Jnd»> 
ment  rendered  by  the  trial  conrt  is  not  clearly 
against  the  weight  of  the  evidence. 

Brror  from  District  Court.  OkmolgM 
Ooanty;  Wade  S.  Stanfleld,  Judga 

Salt  In  equity  by  L.  S.  Skelton  against 
James  0.  Smith.  Judgment  for  plalntUC,  and 
defendant  brings  error.  Affirmed. 

John  L.  Maynard,  of  Okmulgee,  and  Jo- 
seph C.  Stone,  of  Muskogee,  for  plaintiff  In 
error.  Charles  A  Dickson  and  H.  B.  P. 
Stanford,  both  oC  (^nlgee,  for  defendant  In 
errw. 

KANE,  J.  This  was  a  suit  In  equity,  com- 
menced by  the  defendant  in  error,  plaintiff 
below,  against  the  plaintiff  In  error,  defend- 
ant below,  to  quiet  the  title  to  two  quarter 
sections  of  land  situated  In  Okmulgee  coun- 
ty. Hereafter  the  parties  wlU  be  designated 


"plaintiff**  and  Mefendant,**  reqnctlTeiy,  as 
they  appeared  in  the  court  below. 

^ese  tracts  of  land  were  the  allotments  of 
Viri^ia  and  Leia  Hodge,  both  deceased.  The 
defendant  Smith  dalmed  a  one-flfth  Interest 
In  these  lands  through  title  deralgned  from 
one  Jennie  Yaitrongh,  who  In  turn  claimed  to 
be  the  legitimate  child  of  one  Johnson  Hodge, 
deceased,  a  full-blood  Cre^  Indian.  At  the 
trial,  which  was  had  before  the  court  with- 
out a  jury,  the  case  turned  upon  the  qnestioQ 
of  whether  Betsy  Hodge,  the  mother  of  Jen- 
nie yarbrough,  the  grantor  of  the  defendant 
Smith,  was  the  legitimate  daughter  of  John- 
son  Hodge.  The  trial  court  found  that  she 
was  not.  and  It  Is  conceded  that,  If  the  find- 
ing (tf  the  trial  conrt  on  this  point  la  not 
clearly  against  the  weight  of  the  evidence, 
the  judgment  rendwed  Is  correct  The  trial 
conrt  made  flndlngs  of  fact  and  condnalMis 
of  law  as  follows: 

•'Findings  of  Fact 

"Mrst  That  the  defendant,  James  C.  Smith, 
derives  tiis  title,  if  any,  from  Jumie  Yarbrough. 
8  daughter  of  Betsy  Hodge,  deceased,  and  that 
the  said  Jennie  Tarhrongh  Is  the  oojy  heir  of 
the  said  Betsy  Hodge. 

"Seccmd.  The  court  finds  from  the  evidence 
that  the  said  Betn  Hodge  was  the  child  of 
Jolmson  Hodge  and  Lucy  Sanders,  also  some- 
times  called  Lucy  Walker. 

"Third.  The  court  finds  from  the  evidence  mat 
the  said  Johnson  Hodge  was  a  f  uU-Uood  Creek 
Indian,  and  was  duly  oirolled  by  the  tribal 
authorities,  but  Ukat  he  died  prior  to  receiving 
an  allotment  of  land  in  the  Creek  Nation. 

"Fourth.  The  court  finds  from  the  evidence 
that  no  marriage  existed  between  Johnson  Hodge 
and  Lucy  Sanders,  or  Walker,  at  the  time  of  the 
birth  of  Betsy  Hodge,  or  at  any  time  after  her 
birth. 

"Fifth.  The  court  further  finds  frmn  the  evi- 
dence that  Lucy  Sanders,  or  Walker,  was  a  per- 
son of  three-fourtlia  negro  blood. 

"Sixth.  The  court  further  finds  frwn  the  evi- 
dence that,  if  any  marriage  ever  existed  be- 
tween Johnson  Hodge  and  Lacy  Sanders,  or 
Walker,  tndi  marriage  must  have  occurred  pnw 
to  the  year  1860,  in  the  state  of  Texas. 

"Seventh.  He  conrt  further  finds  from  the 
evidence  that  at  the  time  of  the  deaths  of  LeIa 
Hodge  and  Virginia  Hod^  dtixuu  of  the  Oeek 
Nation  and  the  allottee*  of  the  lands  in  oontro- 
versy,  said  allottees  left  surviviDg  them  as  their 
htirs  their  brothers  and  edster^  as  follows,  to 
wit:  Ma^e  HoUyman,  Mary  Cobb.  ii6e  Hodga^ 
Horace  Hodge,  and  Green  Hodge. 

"Eighth.  The  court  further  finds  from  the 
evidence  that  the  plaintiff.  L.  S.  Skdtmt.  has 
by  proper  deeds  of  conveyance  obtained  the  ti- 
ue  to  the  lands  in  controversy,  which  descended 
upon  the  death  of  the  allottees  to  the  brothers 
and  sistsrs  mentloMd  in  the  foregoing  findings 
of  fact. 

"Conclusions  of  Law. 

"From  the  findings  of  fact  hertin  made  and 
rigned  the  following  conclusions  of  law  are  \v 
the  court  made:  _   .     ,  .  , 

"First.  That  the  grantor  of  the  defendant 
James  O.  Smith,  never  had  any  interest  in  and 
to  the  lands  In  controversy  in  this  action,  for 
the  following  reasons,  to  «t: 

"Second.  That  the  title  of  the  plabitlfl!  in  and 
to  the  lands  in  controversy  was  obtained  from 
the  only  heirs  of  the  allottees  of  said  lands  at 
the  time  of  the  death  of  said  allottees,  they  be- 
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ine  the  fan  brothera  and  risters  of  the  deoesMd 
allottees  and  the  legitimate  children  of  JohoBon 
Hodge  and  his  lawful  wife,  Margaret  Hodge. 

"Tliird.  That  the  title  to  the  lands  in  contro- 
ytncf  ia  vegted  in  tbe  plaintiff  in  thii  case." 

Ooonsel  tor  plaintiff  In  error  state  tluAr 
grounds  tor  rewsal  In  GuSr  tnlef  u  ttA- 
Iowb: 

"(1)  The  otnirt'ii  fourth  finding  of  fact  name- 
ly, that  no  marriage  existed  batwean  Johnson 
Hodge  and  Lucy  Sanders,  is  not  anpported  by 
any  competent  evidence,  and  is  'dearly  against 
the  weight  of  the  eTidenee.'  Schock  v.  Fish,  45 
OkL  12,  144  Pac  684. 

If  Betsy  Hodge,  tbe  mother  of  defendant's 
grantor,  was  not  bom  a  Intimate  diild  of  John- 
son Hodsn,  then  sho  became  sDch  by  legimna- 
tion." 

[I,  II  It  is  obTlous  that  a  review  of  these 
qnestiong  requires  merely  an  examination  of 
tbe  OTldence  adduced  at  the  trial,  as  It  ap- 
pears in  the  record  before  vs.  No  nsetol  pur- 
pose can  be  subserved  by  setting  out  this  evi- 
dence in  this  opinion,  or  commenting  upon  It 
at  any  great  length.  It  la  sufficient  to  say 
on  the  first  proposltton  that,  after  a  careful 
examination  of  the  record,  we  are  convinced 
that  the  flnditigs  of  tact  of  the  trial  court 
are  not  clearly  against  the  weight  of  the  evi- 
dence. We  therefore  are  not  at  liberty  to  re- 
verse tbe  Judgment  of  the  court  below  upon 
this  ground.  Schock  v.  lisb,  46  Ofel.  12,  144 
Pac.  684. 

Tt»  second  propositltm  seems  not  to  have 
been  presented  to  the  trial  court;  at  least, 
the  record  contains  no  findings  of  fact  or 
condualous  of  law  i^pllcable  thereto.  We 
may  say,  in  passing,  however,  that  we  find  no 
evidence  in  tbe  record  wbicb  would  Justify  a 
finding  that  Betsy  Hodge,  the  mother  of  de- 
fendant's grantor,  became  the  legitimate 
child  ct  Johnson  Hodge  by  legitimation  on- 
der  the  statute. 

Vm  tbe  reasons  stated,  the  Judgment  of 
tbe  court  below  is  afflrmed.  All  tbe  Jastloea 
concur. 


ST.  LOUIS  ft  S.  F.  B.  CO.  v.  HcFALIi. 
(No.  6828.) 

(Supreme  Oourt  of  Oklahoma.   Feb.  IS,  1917.) 

fEifilabus  hy  the  Court.) 

1.  Damages  <S=»132(14),  185(1)  —  Phesonal 
iNJtJBT— Excessive  Damages  —  BfALinGBB- 

INO— BVIDXHCll. 

As  there  wss  evidence  reaacmably  tending  to 
prove  that  plaintlft  was  rendered  nnconsdous  by 
the  impact  of  the  collision,  accompanied  by  a 
blow  cm  the  left  temporal  region,  and  has,  shice 
that  tinMi  suffered,  among  other  tUngs,  ^om  a 
defective  vision,  an  injury  to  his  back,  and  gen- 
er^y  from  traumatic  neurosis,  there  is  no  mer* 
it  in  the  contention  that  the  verdict  $2,600  is 
ezceasive,  or  that  he  was  malingering. 

[Ed.  Note. — For  other  cases,  see  Damages,' 
Cent  Dig.  M  385.  603,  505,  608.] 

2.  Bailboads    ^»350(13)  —  Contbibutobt 
Nboliobhci)— Qdestioh  vob  Jubt. 

As  contribntiHy  negligence  is  no  longer  a 
qnestion  of  law,  but  of  fact  in  this  inrisdlction 


(article  2S,  |  6,  Coast^.  the  court  did  right  to 
leave  that  quration  to  the  jury  under  proper 
Instnictions. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Gent.  Dig.  S  1168.] 

8.  BVIDKNCS  •SS»663(4>— HTPOTHXnOAL  Quss- 

Txoir— StTPPoBT  m  EvmBncs. 
Hypothetical  question  examined,  and  held, 
not  to  M  predicated  upon  a  hypothesis  unsup' 
ported  by  the  evidence,  and  hence  an  objection 
thereto  on  that  acconnt  was  properly  overruled. 

[Ed.  Note.— For  other  casea^  see  Evidence. 
Cent  Dig.  |  2878.] 

4.  Evidence  «=964S~Ex7KKr  Testiicont  — 
Basis  —  Subjxotivs  ahd  Objective  Stkf- 

TOH8, 

A  physician  who  has  examined  the  patient 
(so  far  after  tbe  accident  that  his  statements  to 
the  patient  cannot  be  said  to  be  a  part  of  the 
res  gestc)  for  the  purpose  of  testi^ing  as  an 
expert  can  base  his  opinion  on  tbe  suojective, 
together  with  the  objective,  symptoms  of  the 
patient,  relying  on  a  liistory  of  tbe  case,  includ- 
ing the  fact  of  the  acddent  as  a  cireuiastanca 
upon  which  he  came  to  his  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  2346.  2366.] 

Error  from  District  Court,  Oufleid  Coun- 
ty; James  B.  Cnllison,  Judge. 

Suit  by  A.  H.  McFall  against  tbe  St.  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
meoit  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed.  ] 

W.  F.  Evans,  ot  St.  Louis,  Ma,  and  B.  A. 
Kleinschmidt  and  J.  H.  Grant,  both  of  Ok- 
lahoma City,  tor  plaintiff  in  error.  W.  J. 
Otjen  and  H.  O.  Glasaer.  both  of  Odd.  tor 
defendant  In  error. 

TURNER,  J.  On  July  28,  1918.  A.  H.  Mc- 
Fall, defendant  in.  error,  in  tbe  district  court 
of  Garfield  county,  sued  St  Louis  ft  San 
Francisco  Railroad  CkHnpany,  plaintiff  In 
Bocr,  in  damages  tor  personal  bijnrles,  grow- 
tiig  oat  of  alleged  negUgenoe  of  the  defiend- 
ant  After  answer  filed,  in  eflSect,  a  general 
denial  and  a  plea  of  ctmtributory  ne^lgemoe 
and  assnmpUon  of  risk,  in  that  as  a  car  driv- 
er of  the  Enid  Olty  Railway  Company  he  as- 
sumed the  risk  of  crossing  the  tracks  of  de- 
fendant, there  was  trial  to  a  Jnry  and  Judg- 
ment for  plaintiff,  and  defendant  brings  tbe 
case  here. 

The  evidence  shows  that  on  February  16, 
1913,  plaintiff  was  in  tbe  employ  of  the  Etaid 
City  Railway  Company  as  a  motorman  and 
conductor,  and,  at  tbe  time  be  was  injured, 
was  operating  the  power  of  one  of  its  cars 
going  north  on  Independence  avenue  in  said 
city,  which  Is  crossed  by  defendant's  tracks 
at  right  angles.  At  7:1S  a.  m.,  as  tbe  car 
neared  tiw  tracks,  it  stt^iped  some  IS  or  20 
feet  short  of  them  to  let  some  passengers  off, 
and,  as  from  that  p<rfnt  it  is  slightly  up 
grade  to  the  tracks,  it  was  castomary,  and 
plaintiff  approached  the  tracks  at  such  a  Ugh 
rate  of  speed  as  to  be  able  to  coast  his  car 
over  them 'by  its  own  momentum  after  cat- 
ting  off  tiie  power.  At  this  crossing  It  was 
the  custom  tor  defendant  to  keep  a  flagman, 
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whose  duty  K  was  to  warn  the  public  ot 
danger.  At  the  time  the  car  stopped,  as 
aforesaid,  there  was  standing  «i  the  nearest 
track  of  defendant's  railroad  one  of  Its  pas- 
amger  traina  with  its  «iglne  facing  east  and 
extending  some  10  IS  feet  across  the  aide- 
walk  and  into  the  street,  to  within  aboot  15 
feet  of  the  crossliv;  and,  receiving  no  wam- 
ix^  from  the  flagman  that  it  waa  dangeroos 
to  do  S(^  I^intlff  proceeded  to  cross  the 
tnu!k  with  his  car  as  aforesaid  when,  after 
the  Tflstlhiile  of  his  car  bad  crossed  the  first 
track,  an  engine,  obscured  by  the  Interroilng 
passenger  train,  backing  eastward  on  the 
second  track  at  a  speed  of  about  10  or  12 
miles  per  hour,  came  in  sight  aboat  30  feet 
away  and,  wlthont  warning  tji  any  kind, 
strack  his  car  as  it  was  crossing  the  second 
track  and  Injured  him.  It  Is  alleged  In  the 
petition  that  defendant  was  negligent  in  per- 
mitting the  passenger  engine  to  be  left  pro- 
jecting, as  It  was,  into  the  street,  and  thus 
obscure  the  view  of  the  otber  of  defendant's 
tracks  to  the  north  and  west  of  the  train,  in 
backing  the  colliding  engine  at  a  dangerona 
rate  of  speed,  wlthont  blowing  its  whistle  or 
otherwise  signaling  its  approach,  and  in  fell- 
ing to  keep  the  flagman  at  his  poet  of  duty, 
and  to  warn  plaintiCC  of  the  danger  before  he 
attempted  to  cross  the  tracks. 

[1]  As  there  was  evidence  reasonably  tend- 
ing to  prove  that  plaintiff  was  rendered  un- 
consdous  by  the  impact  of  the  collision,  ac- 
companied by  a  blow  on  the  left  temporal 
region,  and  has,  since  that  time,  suffered, 
among  otber  things,  from  a  defective  vision, 
an  Injury  to  his  back,  and  generally  from 
traumatic  nearosis,  there  is  no  merit  in  the 
contention  that  the  verdict  of  92,000  Is  ex- 
cessive, or  that  he  was  malingering. 

[2]  It  is  next  contended,  not  that  the  evi- 
dence was  Insufficient  to  take  the  case  to  the 
Jury  on  the  question  of  the  primary  negli- 
gence of  defendant,  but  that  the  court  erred 
in  overruling  the  demurrer  to  plaintiff's  evi- 
dence for  tlte  reason  tliat: 

"CRie  mere  recital  of  the  foregoing  facts  shows 
condurively  that  the  proximate  cause  of  plaia- 
tUFs  injury  was  his  own  radi  act  hi  driving  bis 
cor  right  in  front  of  an  engine  that  has  the 
right  of  way  over  the  crossing.'* 

From  which  and  the  argument  in  sup- 
port of  this  assignment  we  understand  the 
contention  to  be,  not  that  plaintiff  failed 
to  look  and  listen  at  the  time  he  stopped 
short  of  the  crossing  to  let  his  passengers 
debark,  but  that,  as  the  evidence  discloses 
he  failed  to  stop,  look,  and  listen  while  be- 
tween the  first  and  second  tracks  on  his  way 
over  the  crossing,  the  court  should  have  held 
such  failure  to  be  contributory  negligence 
per  se  and  the  proximate  cause  of  the  in- 
jury, and  sustained  the  demurrer  to  the 
evidence.  Not  so.  In  the  first  place,  if  fail- 
ure to  stop,  look,  and  listen  were  contribu- 
tory negligence  per  se,  which  it  Is  not  (Chlck- 
asba  St  By.  Co.  v.  Marshall,  43  Okl.  192, 
141  Pa&  1172)*  aa  conbdbotory  neiUgaice  la 


no  linger  a  question  ot  Inr,  bat  of  ftut  la 
this  Jurisdiction  (Const  art  23,  |  the 
oonrt  did  right  to  orermle  the  demurrer 
and  leave  that  qoeatlon  to  tbio  Jury  under 
proper  inatractlona  And  we  think  the  JU17 
did  right  In  llnding  against  the  defendant 
(m  this  Issue  for,  so  far  aa  we  can  aee, 
there  Is  not  a  sdntllla  arUoue  to  show 
contributory  negligence  on  Oia  part  of  plain- 
tiff. It  would  seem,  aa  In  the  case  oC  an 
open  safety  gate  (St  Ij.  &  S.  F.  B.  Ca  t. 
Hart  46  OkL  059,  146  Pac.  436).  that  the 
absence  of  a  danger  signal  from  tiie  flag- 
man was  an  Implied  Invltal^  for  idalntlff 
to  attempt  to  cross  the  txacks  as  he  did*  and 
an  assurance  to  him  o£  safety  from  any 
passing  train,  and  that  he  could  not  he 
chargeable  with  contributory  negligence  In 
acting  upon  such  Invitation. 

[3, 4]  tt  is  assigned  that  the  oonrt  erred 
In  permitting  the  plaintiff,  who  testified  aa 
a  witness,  to  be  asked: 

"Q.  Assuming  that  A.  H.  McFaU  bad  been 
standing  in  the  vestibule  of  the  street  car  tfn 
February  16,  1913,  and,  In  a  collision  at  that 
time  between  the  street  car  and  a  railroad  tat- 
gine,  had  received  a  Uow  vpon  the  bead  which 
renaored  him  unconscious,  and  bruised  back, 
could,  in  your  Judgment,  that  blow  and  collision 
be  the  cause  of  his  present  conditioii  as  you  have 
described  it?  A.  I  beUeve  It  Is  the  probaUe 
cause." 

It  la  contended  that  tb»  same  la  predl- 
cated  upon  the  hypothesis  that  platntUTs 
back  was  bruised,  in  the  absence  of  evi- 
dence to  that  effect.  But,  as  plaintiff  testi- 
fled  that  he  was  knocked  down  and  rendered 
unconsdons  by  the  Impact  of  the  coUMon; 
that  he  remained  in  a  semlunconsdouB  con- 
dition all  that  day,  and  the  next  day  waa 
BO  sore  he  could  not  torn  over  In  bed  and 
could  not  sleep  for  a  we6k,  owing  to  pain 
through  talB  aide,  bade,  and  head,  and  tbe 
physician  testlfled  that  he  foond  anastSieida 
about  the  hunbar  region,  extoidlng  fran  2 
to  8%  Inchea.  In  which  there  vras  no  sensa- 
tion on  iHlcking  the  skin  with  a  needle,  m 
are  of  cptnltm  tliat  tha  etvldenee  tended  to 
dlscloae  an  Injury  to  the  ba<^  and  that  the 
question  was  proper.  The  evidence  diacloaea 
that  snne  time  after  the  Injury  plaintiff 
visited  the  ofilce  of  Dr.  DamrUl,  and  was 
examined  hs  blm,  and  that  the  doctor,  after 
qualil^iiig  as  an  expert  testlfled  as  fol- 
lows: 

"Q,  Jmt  state  what  70U  did  in  the  way  «i  ex- 
amining McB^U  at  that  time?  A.  Well,  I  txxA 
his  family  and  personal  bistorj — 

"By  Mr.  Grant:  Defendant  objects  to  any 
opinion  of  the  witness  predicated  upon  state- 
ments made  to  him  by  the  plaintiff,  for  the  rea- 
son  that  the  same  iM  hearsay  (which  objectioB 
was  overruled  and  exceptiona  saved).  A.  I  ex< 
amined  into  his  persooal  and  family  liiatory  and 
noted  his  subjective  symptoms,  and  finally  made 
an  examination  into  his  physical  eonditicoi  from 
an  objective  standpoint.'' 

And,  aftOT  testifying  that  as  a  result  <tf 
the  examination  liis  oplni<m  was  that  plain- 
tiff was  suffering  from  nervous  trouble  or  a 
certain  form  ot  Qenrasthenla,  known  aa  **iall- 
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road  brmln  or  raUrotid  spine,"  he  forUifir 
testifled: 

"Q.  Joat  state  what  yon  aae«tafned  to  be  tbe 
caoBO  of  McFall'fl  nenKHthenia.  A.  Well,  dui^ 
isg  the  examiBation  of  the  objective  ■ymptoms, 
after  having  obtained  the  sabjectlTe  symptomB, 
I,  of  course,  examined  into  the  condltitm  of  Us 
heart,  palae,  reoidration,  and  other  symptomi 
that  I  mi^t  hereafter  mention  in  order  to 
relate  to  you  what  I  found  as  a  basis  of  my  con- 
ctosion  from  the  diagnosis,  I  found  the  pulse 
.beat  to  be  110  per  minute;  respiration  about 
normal;  no  particular  dullness  over  the  area  of 
the  heart,  but  a  very  rapid  heart  action ;  the 
systole  and  diastole  beats  of  the  heart  were 
very  close  together.  After  ascertaining  the  coa- 
ditions  of  the  pulse,  heart,  and  respiration,  I 
ctmctuded  to  examine  further  Into  his  condition 
as  to  a  nervoas  disorder.  Of  coarse,  having  had 
the  subjective  symptoms  and  history  of  the  case 
Telative  to  his  Injury,  I  examined  the  cranium 
and  spine.  I  found  an  injury  to  the  cranium 
near  the  junction  of  the  temporal  and  frontal 
bones  of  uie  craniuo^  I  examined  further  over 
tiie  cranium,  bat  found  no  injuries  of  any  sig- 
nificance.  I  examined  the  spinal  column,  but 
fonnd  DO  physical  defects  of  the  spinal  column, 
bat  on  local  examination  of  the  skin  I  found 
anasthesia  about  the  lumbar  region,  extending 
from  2  to  8^  inches,  in  which  there  was  no  sen- 
sation on  pricking  the  skin  with  a  needle.  On 
examination  of  other  organs  into  tbe  objective 
symptoms  of  said  patient,  I  arrived  at  the  con- 
clusion of  the  diagnosis  as  railway  spine  or  rail- 
way brain.   That  is  all. 

"By  Capt.  Grant:  ComM  now  the  defendant 
and  moves  the  court  to  strike  the  answer  of  the 
witness  for  the  reason  that  it  is  not  responsive 
to  the  question,  and  is  predicated  upon  the  sub- 
jective symptoms  as  given  to  the  witness  by  the 
plaintiff,  and  for  that  reason  same  is  hearsay. 

"Tbs  Court:  The  motion  to  strike  the  answer 
of  the  witness  from  the  record  Is  overruled 
(whidi  was  also  excepted  to)." 

Whereupon  the  witness  further  testified: 
"Q.  I  mean,  how  will  traumatic  neurosis  af- 
fect tbe  man  during  the  remainder  of  his  life- 
time, if  any?  A.  It  will  render  him  more  or 
less  as  he  Is  now;  Ins  able  to  perform  any 
mental  and  pbyriral  duties  necessary  toward 
his  financial  welfare"  (which  was  objected  to, 
wiiereupon  the  court  overruled  defendant's  ob- 
jections and  exceptions  were  saved). 

The  qDestlon  raised  by  the  objectloii  to 
the  answer  of  the  witness  to  the  first  ques- 
tion propounded  him  is  whether  a  physldan 
who  has  examined  the  patient  <so  tax  after 
the  accident  that  his  statements  to  the  physi- 
cian cannot  be  said  to  be  a  part  of  the  res 
gestae)  fi>r  the  purpose  of  testifying  as  an 
expert  can  base  his  opinion  as  such  on  state- 
ments made  falm  by  the  patient  at  the  time 
and  on  an  examination  into  the  physical 
condition  of  the  patient  from  an  objective 
standpoint,  or.  In  other  words,  base  his  opin- 
ion on  the  subjective,  together  with  the  ob- 
jective, symptoms  of  the  patient,  relying  on 
flie  history  of  the  case,  Inclndizig  the  fact 
of  the  accident,  as  the  nlaln  drcamstance  up- 
on which  he  came  to  his  concInaloD,  as  he 
testifled  he  did.  In  C,  R.  I.  &  P.  By.  Co.  r. 
Jackson,  Adm'x,  162  Pac.  823,  we  held  that 
an  opinion  so  based  was  admissible  In  evi- 
dence^ There  the  conrt,  speaking  throngh 
Sharp,  J.,  proponnded  the  question  thus: 

"The  question  here  is  whether  a  physician  who 
testifies  as  an  expert  should  be  aUowed  to  give 
bis  expert  testUnony,  based  Bpon  the  prowva 


history  of  the  patient  as- be  learned  It  from  him 
personally,  in  consultation  with  him  in  respect 
to  his  ailments." 

Answering  It,  we  said : 

"While  tbe  physicians'  testimony  in  part  is 
based  upon  narrative,  involving  the  history  of 
the  ease  given  them  1^  JaiAsou,  it  does  not  ap< 
pear  that  the  latter  undertook  to  state  the  oc- 
casion of  his  injury,  or  its  cause,  or  the  circum- 
stances under  which  it  occurred,  or  who  was 
responsible  for  its  happening.  In  other  words, 
the  evidence  does  not  disclose  that  the  narrative 
(if  such  it  may  properly  be  called)  included  oth- 
er than  such  facts  as  were  necessary  to  enable 
the  phyaidanB  to  satisfactorily  diagnose  and 
treat  the  case,  and  did  not  attempt  to  give  its 
cause,  or  to  place  responsibility  for  its  occur- 
rence. ** 

— and  held  tStB  erldeiioe  admissible.  And 
the  same  may  be  said  of  tbe  testimony  of 
the  expert  here  loTolved.  For,  while  it  ap- 
pears that  the  opinion  of  tlie  expert  was 
based  upon  statements  of  the  witness  made 
at  the  time  of  bis  examlnatiim,  what  those 
statements  were  does  not  appear.  Far  this 
reason  it  is  safe  to  assume  that  they  oh^  in- 
cluded such  Information  as  was  necessary  to 
an  intelligent  diagnosis,  and  did  not  Include  a 
statement  as  to  die  occadon  of  tbe  injury  or 
seek  to  place  responsibility  for  It  on  any  one. 
We  are  therefore  of  opinion  that  the  opinion 
of  the  expert  that  dafendant  was  snffOrIng 
from  a  certain  form  of  neurasthenia,  known 
as  "railroad  brain  or  railroad  spine,*'  was 
properly  admlsdble  In  evidence,  although 
that  opinion  was  based  in  part  <m  statemoits 
made  him  by  the  plaintiff  from  which  lie 
learned  the  snbiectlTe  symptoms  of  tbe  pa- 
tient 

Up  to  this  time^  witness,  during  the  coarse 
ot  hla  examination*  had  not  beea  called  tqion 
to  testify  aa  to  what  were  plaintliTB  symp- 
toms, either  sobJectlTe  or  objectlTe,  much 
less  to  narrate  any  statement  made  to  him 
by  the  plalntUC  concerning  his  subjective 
symptoms.  Nor  was  It  Intended  by  the  next 
question  propounded  to  have  him  testify  con- 
cerning any  of  those  subjects  of  inquiry.  On 
tbe  other  hand,  it  was  probably  the  intent 
of  counsel  to  leave  the  witness  open  to  cross- 
examination  on  those  matters  and  to  pro- 
ceed to  Inquire  as  to  the  cause  of  plaintiff's 
ailment,  evidently  Intending  that  the  witness 
would  attribute  It  to  tbe  Injury  complained 
of.  Accordingly,  the  next  question  was: 
"Just  state  what  yon  ascertained  to  be 
the  cause  of  McFall's  neurasthenia?"  The 
moat  that  can  I>e  said  ot  ttie  answer  1b  that 
the  witness  mistook  the  qnestlon,  and,  In- 
stead of  answering  as  expected,  undertook 
to  give  the  objective  symptoms  of  the  pa- 
tient in  detail,  and  upon  all  the  symptoms, 
both  subjective  and  objective,  again  classl- 
fled  the  neurasthenia  as  railroad  bratn  or 
railroad  spine.  Of  course  the  answer  was 
not  responsive  to  the  question,  but  was  harm- 
less, and  the  foUnie  of  the  court  to  strl^ 
It  as  irresponsive  equally  so.  It  also  omi- 
talhed  the  opinion  of  the  witness  as  an  ex- 
pert, based  upon  statements  made  him  by 
^Intiff  at  the  time  he  was  examined;  but, 
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as  we  have  fast  beld  Qiat  the  opinion  of 
the  expert  Is  not  Inadmissible  for  that  rea- 
son, we  find  no  reversible  error  In  over- 
rallng  defendant's  objections  to  the  admis- 
sion of  the  evidence  complained  of. 

We  have  examined  the  court's  instructions 
and  defendant's  requested  InstmcUuis,  and, 
finding  no  error  in  the  record,  the  judg^ 
ment  Is  affirmed.  All  the  Justices  concur. 


OTTARAlirFBE  STATE  BANK  T.  HOOKB. 
(No. 

(Snpreme  Goart  of  Oklahoma.  Feb.  18,  1917.) 

(SyUdbiu  by  the  Court.) 

1.  Ohattel  Mobtgaqeb  «=:357— Rboord— Req  . 
tjisitks— noticb. 

Under  section  4036.  Rev.  Laws  1910,  a  cha^ 
tel  mortKage  must  be  signed  by  the  morteagor, 
and  bis  signature  may  be  either  attested  by  ac- 
knowledgment or  witnessed  by  two  disinterested 
persons ;  and  where  the  same  is  cdgned  by  only 
one  witness  and  is  not  acknowledged,  it  is  not 
entitled  to  be  admitted  of  record;  and  where 
sncb  instrument  is  recorded,  the  same  does  not 
constitute  oonstructire  notice  of  its  existence, 
and  is  void  against  creditors  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  SI  110-112.] 

2.  toATTXL  MOBTOAOES  <t=>2S4— FoBSOLOSUU! 
— PmnOH  IK  InTSiKTSHTIOn— SuinOIKNOT. 

Plea  of  intervention  examined,  and  held  to 
state  a  cause  of  action,  and  that  the  court  erred 
in  sustaining  a  demurrer  thereto. 

(Ed.  Note.— For  other  cases,  see  Ohattel  Mort- 
gages, Cent.  Dig.  |  573.] 

Error  from  County  Court,  Harper  Coun- 
ty;  B.  C.  Erause.  Judge. 

Suit  by  W41Ue  Moore  against  0.  Carter 
and  others.  In  which  the  Guarantee  State 
Bank  Intervened  as  a  party  defendant  De- 
murrer to  plea  of  intervention  sustained,  and 
Intervener  brings  error.  Reversed  and  re- 
manded, with  Instructions  to  grant  a  new 
tiial. 

A.  H.  "W&lkac,  ot  BnfbOo  (Gharles  Swln- 
dall,  of  Woodward,  of  conns^,  for  plalntUF 
In  error.  Dick  &  IfcKeiUEle,  of  Buffalo,  for 
defendant  In  error. 

TURNER,  J.  On  October  8,  1912,  WUlle 
Moore,  defendant  In  error,  aoad  O.  Ciarter 
on  a  iwoniissory  note  and  to  foiedktse  a  chat- 
tel mortgage  executed  by  him  to  secure  the 
samew  He  joined  J.  F.  Sls^ore,  XYirgo  Grain 
ft  Goal  Caaxpasr,  and  Boll  Graves  as  parties 
defendant,  alleging  that  Slselove  had  a  first 
mortgage  on  the  wheat  described  In  the 
mortgage;  that  It  was  In  the  process  of 
forecIosDre,  and  asked  the  conrt  to  make  an 
order  requiring  Sbselove  to  pay  ii^  oonrt 
the  residue,  aftn  payment  of  his  first  nunt- 
gage,  etc.  He  alleged  that  Fargo  Grain  ft 
Coal  Company  and  their  agent.  Roll  Graves, 
bad  In  their  possession  and  control  f2l4,  be- 
ing t^  porchaae  price  of  certain  wheat  sold 
br  Garter  to  It,  hot  not  paid  to  him  by  rea^ 
son  of  said  mtntgages,  and  also  asted  tAat 


the  court  make  an  order  requiring  said  grain 
company  to  pay  said  sum  Into  conrt  to  be  ap- 
plied on  his  mortgage. 

Platntlfrs  note  and  mortgage  were  dated 
June  1,  1912,  and  made  payable  on  Septem- 
ber 1,  1913.  The  mortgage  was  recorded  on 
October  2,  1912,  and  covers  the  following 
personal  proper^: 

"Wheat  on  section  14,  25,  26,  which  proper^ 
is  owned  by  me  In  mv  possession  on  northeast 
section  14,  township  26,  range  20,  ooun^ 
of  Harper,  Okla.  Also,  the  growing  crop  of 
♦  •  •  or  any  other  crops  of  any  kind  or  na- 
ture sown,  grown  or  raised  for  Oie  season  of 
1912  on  the  northwest  H  section  14,  town- 
ship 2S,  range  26,  county  of  Harper,  OUahoma.'* 

TbB  above  mortgage  Is  signed  1^  only  <me 
witness,  and  Is  not  adcnowledged. 

On  October  30th,  the  Guarantee  State 
Bank,  plainttfl  in  wror.  Intervened  as  a  par- 
ty dtitendant;  and.  In  addition  to  a  general 
denW  of  plaintUTs  prtition,  alleged  that  on 
September  17, 1912,  said  Garter  executed  and 
delivered  to  it  Qiree  certain  promSssory 
notes,  the  first  of  which  became  due  on  Oc- 
tober 16th  ttiereafter, .  and  to  secure  said 
notes,  (barter  execute^  to  tliem  bis  diattel 
mortgage^  dated  September  17,  1912,  duly 
acknowle^ed  and  reccarded  October  IS,  1912, 
and  asked  that  its  llm  <m  the  mortgaged 
property  be  deiilared  superior  to  the  lien  of 
plaintiff.  They  farther  alleged  tliat  the  first 
of  said  notes  had  beccona  due  and  payaUe, 
that  (3uter  had  absconded,  etc,  waA  asked 
that  its  mortgage  be  foreclosed.  The  descrip- 
tion of  t3ie  property  In  the  diattel  mortgage 
of  the  Guarantee  State  Bank,  <nnltting  live 
sto<^  la  as  follows: 

"Two-thirds  of  one  hundred  thirty  acres  kaffir 
com.  crop  of  1912.  One  thousand  bushels  wheat 
in  bin,  crop  of  1912 ;  Ave  hundred  bushels  oats 
in  stack,  crop  of  1912:  two  hundred  acres  of 
wheat  to  be  planted  In  1912  <m  Mr.  Wells*  place. 
This  mortgage  covers  all  the  property  of  the 
above  description." 

PlalntifTa  demurrer  to  the  plea  ot  Inter- 
vention of  the  Guarantee  State  Bank  was 
sustained,  upm  tbia  gnmnd  "that  said  Inter- 
vention falls  to  state  facts  snOlclatt  to  af- 
firmatively appear  or  establish  a  lien  upon 
the  120  acres  ol  kafflr  com  or  upon  the 
wheat  in  omtroversy  in  this  uthm  superior 
and  prior  to  the  lien  of  the  plaintiff  bereln,'* 
and  the  bank  brings  the  case  here  and  al- 
leges that  the  court  erred  in  sustaining  plaln- 
tlflTs  demurrer  to  Its  plea  ot  Interfentton. 

[1]  The  court  erred.  Althou^  lAataiUflt 
mortgage  was  executed  and  recorded  prior 
to  the  mortgage  of  the  intervener,  as  the 
same  was  not  acknowledged  or  "signed  and 
Talidated  by  the  tignatnre  of  two  persona 
sot  Interested  therein,"  as  required  br  atat* 
ute.  It  was  not  entitled  to  be  admitted  of 
record.  Section  4086,  Rev.  Laws  1910,  re- 
quires! 

"A  mortgage  ot  personal  property  mast  be 
signed  by  the  mortgagor.  Sach  sigiiatare  may 
either  be  attested  by  acknowledgment  before  any 

Serson  aathorlied  to  take  acknowledgments  of 
eeds  or  it  may  he  signed  and  validated  by  the 
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Scnatore  of  two  penom  not  IntereBtod  the  rem. 
ortgages  signed  m  the  presence  of  two  witneu- 
es  or  acknowledged  before  au  ofBcer,  as  herein 
proTlded,  shall  be  duly  admitted  of  record." 

Hence  it  was  not  constroctlTe  notice  to 
creditors.  Ber.  Laws  1810.  {  4031. 

In  Bay  t.  Southern  Trading  Co.,  29  OO. 
242,  116  Pac.  810,  the  chattel  mortgage  was 
signed  by  only  one  witness,  but  was  record- 
ed. In  holding  that  the  signature  of  one 
witness  was  not  sufficient  compliance  with 
tbe  statute  (section  8683,  Wilson's  Bev.  & 
Ann.  St)  to  entitle  the  mortgage  to  be  re- 
corded, and  tliat  tbe  recording  of  same  did 
not  constitute  constructlTe  notice  to  cred- 
itors, the  court  said: 

"Under  Wilson's  Bev.  ft  Ann.  Stats,  of  Okla. 
1903,  S  3683,  a  chattel  mortgage  must  be  execut- 
ed 'in  the  presence  of  two  persons,  who  mast 
sign  the  same  aa  witnesses  thereto,'  in  order  to 
entitle  it  to  be  filed  for  the  purpose  of  giving  con- 
structive notice  of  its  existence ;  and  such  mort- 
gage when  executed  In  tile  presence  of  but  one 
subscribing  witness  Is  void  as  against  creditors 
of  the  mortgage,  althoudi  the  same  be  dcswBited 
with  the  register  of  deeds  of  the  ptovn  county 
for  tbe  purpose  of  being  filed." 

To  tbe  aame  effect,  see  Oampbell  et  al.  t. 
Bicbardaon  et  aL,  6  OU.  875,  Bl  Fac.  009. 

[t]  We  are  therefore  of  o^bdm  tbat  the 
petition  of  Ibe  Guarantee  State  Bank,  Inter- 
vaier*  stated  facta  sofflcioit  to  estaUUsh  Its 
lien  mwu  the  iwafterty  InTidTed,  in  view  of 
Qie  efCect  of  ^aintlff  8  demurrer  was  to  ad- 
mit that  boUi  mortgages  eorerod  Ibe  same 
ivoperty. 

The  contention  of  plalntift  that  the  case- 
made  Btaonld  bare  been  aerrod  upon  J.  F. 
Oaelore  and  Fargo  Grain  ft  Goal  Oompeny 
la  without  merit,  aa  no  judgment  has  been 
rendered  against  eltber  in  this  case.  Nel- 
fiier  is  there  any  merit  in  ttie  contention 
that  no  ezc^itlons  were  saved  to  tlw  rendi- 
tion of  tbe  judgment  from  wblcb  thia  ap- 
peal la  prosecuted. 

It  follows  tbat  the  jat^mokt  of  tbe  trial 
court  should  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new 
trial.  All  tbe  Justices  concur. 


FraST  NAT.  BANK  OF  TEOUMSBH  T. 
HABKEY  et  al.   (Na  7142.) 

<8Qpreme  Court  of  Oklahoma.   Oct.  10,  1916. 
Behearing  Denied  March  6,  1917.) 

(Bi/Uabua  by  tho  Court.) 
1.  PLEADINQ  ^9428(1)— OBJBcnoir  TO  Ihtbo- 

DTICTION  OF  BVIDBMOT. 

Where  the  sufficiency  of  a  petition  is  dial- 
lenged  solely  by  an  objection  to  the  introductltHi 
of  evidence  thereunder,  such  objection  not  being 
favored  by  the  courts  should  generally  be  ov«- 
ruled,  unless  there  is  a  total  failure  to  allege 
some  matters  essential  to  the  relief  sought,  and 
should  seldom.  If  ever,  be  sustained  when  the 
all^ations  are  simply  Inwmidete,  indefinite^  or 
conclusions  of  law. 

[Ed.  Note.— For  other  easss,  sss  Pleading, 
Cent.  Dig.  1 1488.] 


2.  Bills  and  Notxs  4sa94(2)  —  VALinirr  — 

OORSrOSBATION. 
A  note  given  In  settlement  of  a  disputed 
claim,  which  might  have  become  the  subject  of 
litigation,  fatr^  made,  In  good  faith,  without 
mistake,  undue  Inflnence,  misrepresentation  or 
fraud  is  valid  and  based  np<m  sufficient  con* 
sideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes,  Cent  Dig.  {  202.] 

Error  from  District  Court,  Pottawatomie 
County ;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  the  First  National  Bank  of 
Tecumseh  against  S.  L.  Harkey  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Beversed,  and  cause  remanded. 

T.  G.  Ontlip.  of  Tecumseh,  for  plaintiff  In 
error.  Baldwin  ft  Oarlton,  of  Shawnee,  for 
defendants  in  error. 

HABDY,  J.  The  parties  occupy  tbe  same 
position  here  which  they  occupied  In  tte  trial 
court  Plaintiff  brought  suit  against  defend- 
ants upon  a  promissory  note,  dated  January 

3,  1918.  due  October  1,  1913,  tor  the  sum  of 
(141.16,  with  Interest  at  10  per  cent  until 
paid.  Defendant  Harkey  filed  separate  an- 
swer, consisting  of  general  denial,  and  admit- 
ting the  corporate  capacity  of  plaintiff,  and 
tbe  execution  of  tbe  note  sued  on,  and,  fur- 
ther, that  at  the  time  of  the  execution  there- 
of he  was  Indebted  to  plalntitf  in  the  sum  of 
¥10.80,  and  no  more,  which  sum  had  been 
paid,  with  legal  Interest  thereon,  and  that  at 
the  date  of  the  execution  of  said  note  same 
was  executed  for  $130.85  more  than  defend- 
ant was  indebted  to  plalntUf.  Defendants 
Wells  and  Wilcox  filed  joint  answer,  in 
which  they  admitted  the  ezecntion  of  the 
note  by  them  as  sureties,  and  further  pleaded 
that  no  consideration  passed  from  plalntlfT 
to  them,  and  adopted  In  substance  the  allege* 
tlons  of  the  separate  answer  of  defendant 
Harkey.  Beply  was  filed,  and  trial  bad  to  a 
Jury,  which  retarned  a  Terdlct  for  defend- 
ants, and  plaintiff  appeals. 

There  was  no  demurrer  filed  to  tbe  answer 
of  defendant  Harkey,  nor  motion  to  make 
same  more  spedflc  and  cotaln,  nor  were  any 
other  objections  made  thereto,  exc^t  that 
after  the  jury  bad  been  impaneled,  and  tbe 
defOndant  offered  testimony  In  support  of  tbo 
allegations  thereof,  plaintiff  then  objected  to 
the  Introduction  of  any  testimony  ttiereunder, 
for  the  reason  tbat  same  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action 
agafnst  plaintiff.  This  objection  was  over- 
mled,  and  exceptions  saved,  and  error  as- 
signed thereon. 

[1]  An  objection  of  this  character  made  at 
the  time  and  In  the  manner,  this  was  made,  1» 
not  looked  upon  with  favor  by  the  courts,  un- 
less there  Is  a  total  failure  to  aUege  some 
matter  essential  to  the  relief  sought,  and 
sbould  seldom,  If  ever,  be  sustained,  when 
the  allegations  are  simply  incomplete.  Indefi- 
nite, or  conclusions  of  law,  and  the  pleadlng- 
wUl  be  liberally  construed,  If  necessary,  in 


^3»Fer  other  eases  see  same  tuple  aad  KBT-NUIIBBB  ta  aU  Ksy-Humbend  IMsNts  sad  Xadsns 

168P.-18 


Digitized  by 


Google 


163  PAOinO  BSIPOBTESB 


4.0kl 


order  to  sustain  tbe  same.  Hogan  t.  Bailey, 
27  OkL  15,  110  Pac.  890;  M.,  O.  ft  G.  Ry.  Co. 
V.  McOlellan,  35  OkL  609,  130  Pac.  916;  Ab- 
bot T.  Dingus,  44  Okl.  567,  145  Pac.  366 ;  Mc- 
Connell  v.  Davis,  148  Pac.  687.  The  answer 
In  this  case  was  not  a  model  of  pleading,  but 
contained  the  essential  elements  of  the  de- 
fense which  defendants  sought  to  plead. 
Had  plaintiff  filed  motion  to  make  more  spe- 
cific, or  filed  demurrer  thereto,  It  la  possible 
tbe  court  would  have  sustained  the  same, 
with  leave  to  amoid;  but,  this  not  having 
been  done,  the  objection  now  urged  cannot  be 
snstalned.  unless  there  Is  ft  total  failure  Id 
some  material  respect  to  allege  facts  that 
were  essential  to  entitle  the  defendant  to 
malntoin  the  defense  therein  defective  set 
up.  It  was  not  error  to  overrule  the  objec- 
tion. 

The  defendant  Hartcey  bad  previously  been 
indebted  to  plaintiff  upon  a  note  in  the  sum 
of  $378,  secured  by  a  chattel  mortgage,  upon 
which  note  the  other  defendants  were  sure- 
ties, and,  after  certain  payments  were  made 
thereon,  the  note  in  suit  was  executed  as  a 
renewal  of  the  balance  unpaid,  and  tbe  diat- 
t^  Becnrlty  rtieased.  The  defense  now  urged 
Is  that  previons  to  tbe  execution  of  this 
note  a  payment  of  9117  liad  been  made  upon 
the  ori^nat  note,  and  to  that  extent  the  note 
ta  salt  is  without  conaideratUHL  Defendant 
Harkey  admits  that  a  disunite  existed  be- 
tween him  and  the  bank  as  to  the  correctness 
of  bis  Gialm  in  that  r^ard,  tbe  bank  denying 
that  any  sndi  payment  bad  been  mad& 
Harkey  and  his  codefendants,  Wella  and  Wil- 
cox, who  were  sureties  on  both  notea,  held  a 
consultation,  and  agreed  that  tboe  was  noth- 
ing to  do  but  to  execute  another  note  for  the 
amount  thereof  in  settlement  of  the  disputed 
claim  with  the  bank.  All  parties  were  In  full 
possession  of  all  the  fftcts  In  reference  to  tbe 
dispute,  and  the  note  represents  the  amount 
agreed  upon  as  a  balance  unpaid.  It  is  not 
claimed  that  any  frand  was  practiced  by  the 
bank  upon  the  defendants,  or  either  of  them ; 
neither  Is  any  mistake  pleaded  or  claimed, 
and  It  appears  that  the  amount  of  the  note 
was  mutually  agreed  upon.  The  only  conten- 
tion is  that  at  the  time  of  the  settlement  Har- 
key  was  unable  to  prove  the  alleged  payment 
by  any  witness  other  than  himself,  but,  since 
the  execution  of  the  renewal  note,  has  discov- 
ered a  witness  by  whom  be  can  establish  the 
fact  of  such  payment  * 

[2]  Under  these  circumstances,  the  role  of 
law  is  well  established  that,  where  a  note  has 
been  given  in  settlement  of  a  doubtful  or  dis- 
puted demand  or  claim,  which  ml^t  have 
become  the  subject  of  litigation,  such  settle- 
ment being  an  extinguishment  of  the  claim 
or  demand,  where  It  Is  fairly  made,  in  good 
faith,  without  mistake,  undue  Influrace,  mis- 
representation, or  ftaud,  the  courts  will  not 
disturb  same,  and  the  validity  thereof  will 
Bot  be  affected  by  the  fact  tbat  the  claim, 


demand,  or  controversy  mlgbt  have  been  dif- 
ferently adjusted  upon  resort  to  the  courts 
being  had.  If  such  were  not  tbe  law,  settle- 
ments of  the  kind  here  Involved  would  be  dis- 
couraged, and  litigation  iuOTeased.  French 
V.  French,  84  Iowa,  665,  51  N.  W.  145,  15  U 
R.  A.  300;  Held  v.  Field,  83  Va.  2«,  1  S.  H. 
395;  Cobb  v.  Arnold,  8  Mete.  (49  Mass.)  403; 
Eowe  V.  Barnes,  101  Iowa.  302,  70  N.  W.  197; 
PIckd  V.  Commerce,  80  Mo.  65;  Power  t. 
Hambrl<&  (Ky.)  74  S.  W.  660;  Johnson  v. 
Redwlne,  98  Ga.  112,  25  S.  E.  924;  Atlantic 
Con.  Bottling  Ca  v.  Hutchinson,  109  Ga.  560, 
35  S.  EX  124;  Orlfilth  v.  Trabue,  11  Helsk. 
(Tenn.)  646 ;  Young  v,  Grundy,  7  Cranch,  618, 
3  L.  Ed.  435. 

It  Is  claimed  that  the  note  is  without  con- 
sideration, to  the  amount  of  $117,  because  of 
the  previous  payment  of  this  sum,  as  claimed 
by  defendant  The  note,  being  given  In  set- 
tlement of  a  disputed  claim  and  fairly  entei> 
ed  into,  was  based  upon  a  sufficient  consider- 
ation under  the  role  of  tbe  forgoing  authori- 
ties. The  bank  surrendered  and  delivered 
to  defendant  Harkey  the  original  note,  and 
extended  the  time  of  payment  of  the  balance 
agreed  to  be  due,  and  surrendered  chattd 
security,  which  was  given  to  secure  the  orig- 
inal note.  There  was  snffldent  consideration 
to  snstain  the  note  in  suit,  and,  under  the  un* 
controverted  facta  in  this  case,  tbe  plea  of 
want  of  conslderaUoa  was  not  snstabied.  8 
Cyc.  606-^06. 

There  being  no  evidence  to  support  the  plea 
of  want  of  conslderatioin,  tt  was  error  for  tbe 
court  to  submit  tills  Issue  to  the  Jury. 

Tbe  Judgment  la  accordingly  reversed,  and 
tbe  cause  remanded.  AU  tbe  Justices  con- 
cur. 


NATIONAL  UFB  INS.  00.  v.  SILVER  et  al. 
(No.  7456.) 

(Supreme  Court  U  Oklahoma.   SepL  26,  lftl6w 
Baheazinff  Denied  Uaxch  6,  19170 

fSirflabtu  l>y  the  Covri.) 

InxxRBST  «=>37(2)— "PsNALTi"— Non. 

In  an  action  on  a  promissMy  note  bearing 
interest  at  the  rate  of  per  centum  per  an- 
num, payable  aemiannually,  and  containing  a 
stipulation  that,  if  default  be  made  for  10  doya 
in  tbe  paymeat  of  either  principal  or  intwest 
the  entire  amoont  shall,  at  the  option  of  the 
holder,  become  due-  and  payable,  and  after  ma- 
turity bear  interest  at  the  rate  of  10  per  cent 
per  annum,  held,  that  tbe  increased  rate  of  in- 
terest is  not  a  penalty,  but  a  valid,  enforceable, 
contract  for  the  payment  of  interest. 

[Ed.  Note.— Fot  otiier  cases,  see  Intovst  Cent 
D[g.  I  77. 

For  other  deflnitioui,  see  Words  and  Phrases. 
First  and  Second  Series,  Penalty.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  the  National  Life  Insurance 
Company  against  B.  F.  Silver  and  others. 
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BTom  tlie  Jadgment,  plaintiff  brings  error. 
Reversed,  with  dlrectlona. 

Ohfts.  B.  Mltch^,  of  Oswego,  Kan.,  and 
B.  A.  Kroeger,  of  Oklahoma  City,  fbr  plain- 
tiff In  error.  B.  A.  Jobiuoxi,  ol  Perry,  for 
defendants  In  error. 

BLEAKMORB,  O.  HilB  salt  was  commenc- 
ed In  tlie  dlfitrict  coart  of  Noble  oonnl^  on 
lAiy  16,  1914,  to  recover  npon  the  followlns 

promissory  note: 

"On  the  first  day  of  Mardi,  1914,  I  promise 
to  paj  to  the  order  the  Deming  InTestment 
Company  (a  corporatioo),  the  principal  sum  of 
thirty-five  hundred  no/100  ($3,500.00)  dollars, 
with  interest  thereon  at  the  rate  of  per  cent, 
per  annum  from  Jannary  &,  190&,  until  maturity, 
payable  semiannuaUy,  according  to  the  tenor  of 
ten  interest  notes,  one  being  for  one  hundred 
twenty-three  "Vioo  dollars,  and  nine  others  for 
$96.25  each,  all  of  even  date  herewith-  both 
principal  and  interest  notes  payable  at  the  Na- 
tional Park  Bank,  New  Tock  Oity.  N.  T.  If 
default  be  made  for  ten  days  in  the  payment  of 
any  sum,  dther  principal  or  Interest,  aft»  the 
same  becomes  due  and  payable  according  to 
the  terms  hereof,  then  the  whole  amount  herein 
promised  to  be  paid  ahall,  at  the  option  of  the 
holder  hereof,  at  once  bewme  due  and  payable. 
AH  sums  herdn  promised  to  be  paid  ^all  bear 
ten  per  cent,  per  annum  interest  after  maturity, 
□ntil  paid,  payable  annually,  whether  the  same 
becomes  due  according  to  tiie  terms  hereof,  or  by 
some  reason  of  default  of  any  payment  of  prin- 
cipal or  Interest.  PriTll^e  is  reserved  to  pay 
$100.00,  or  any  multiple  thereof,  or  the  whole 
amount,  at  the  maturity  of  any  coupon  on  and 
after  March  1,  1910,  by  living  60  daye'  notice. 
"Dated  this  7th  day  of  January,  1910. 

"B.  P.  Silver. 

"Marie  J.  SUver." 

"Attest:  O.  D.  Jenson. 

"John  A.  Whitman." 

Tliere  was  Jndpnent  tax  plaintiff,  limit- 
ing tbe  recoTery  of  Interest  on  the  principal 
of  said  notes  aft«r  matnrltT  to  B  pot  cent 
\fer  annnm,  and  plaintiff  has  appealed. 

The  sole  question  here  presented  Is  whetb- 
er  plaintiff  was  entitled  to  reoovOT  Interest; 
after  maturity,  at  the  Increased  rate  stipn- 
lated  In  the  notes.  In  National  Ufe  Insmv 
ance  Oo.  t.  Hall,  34  Okl  449,  las  Pac  1108, 
InTolTlng  a  note  -containing  the  same  prori- 
slon,  this  identical  qneatlon  was  decided,  this 
court  holding: 

••Where  a  promissory  note,  drawing  5%  per 
cent,  interest,  payable  eemiaBnually,  contains  a 
clause  which  providee  tiut  tbe  rate  shall  be  in- 
creased to  the  maximum  legal  rate  of  interest 
in  the  event  of  default  In  payment  of  either  prin- 
dpal  or  interest  at  maturity,  each  increased 
rate  of  Interest  is  not  a  penalty,  but  a  ndid  eon- 
tract  toe  tbe  payment  of  Interest" 

In  ttie  body  of  the  opinion  it  Is  said : 
"We  think  that  the  provision  in  the  nete  to 
pay  an  additiwial  rate  of  interest  after  ma- 
turity, eaid  conditional  rate  of  interest  not  be- 
ing usurious,  is  a  legal  and  binding  obligation, 
and  can  be  enforced.  We,  therefore  must  decline 
to  follow  the  rule  declared  in  said  case  of  Na- 
tional life  Insurance  Co.  v.  Hale,  supra,  that  an 
advanced  rate  of  interest,  contracted  to  be  paid 
after  maturity,  is  a  penalty  and  void.  In  short, 
we  are  convinced  that  parties  may  legally  con- 
tract lor  the  payment  of  Interest  at  diifereat 


rates  in  the  same  note,  at  different  times,  so 
long  as  the  contract  is  not  tainted  with  osury.^ 

There  was  iwejudlclal  error  in  denying 
plaintiff  the  right  to  recover  interest  after 
mataslty  at  the  Increased  rate.  The  judg- 
ment should  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  modify  Its  Judgment  to  conform  to 
the  view  herein  expressed. 

PSR  OUBIAM.  Adopted  in  whole. 


CANADIAN  RIVER  R.  CO.  T.  WICHITA 

PALLS  &  N.  W.  RY.  CO.  et  aL   (No.  4043.) 
(Supreme  Court  <a  Oklahoma.   Feb.  13,  19174 

(SyUabua  &y  iU  Oourt) 

1.  ApPEAX  AND  Ebbob  «s»301,  804,  S44(l), 
569— Pbesebtation  ow  Obounus  fob  Bi- 
viEW — Motion  fob  New  ^^uax*— Bjecobi>— 
Bnx  OP  ExcxFXions. 

"Errors  occurring  on  the  trial  of  a  cause  are 
not  reviewable  in  tills  court,  unless  tiie  same 
were  brought  to  tbe  attention  at  the  trial  court 
by  motion  for  new  trial,  and  acted  upon,  and 
such  motion  and  the  ruling  thereon  preserved 
by  bin  of  exceptions  included  In  a  transcript, 
or  incorporated  in  a  case-mad^  ffled  with  a  pe- 
tition in  error  in  this  court" 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  1743,  1763-1755.  1757, 
17S8^  2412-2416.  241S-242(>,  2422-2426.  2483- 
2489.] 

2.  Appeal  akd  Ebbob  ^=9502(1)— Oasb-Maos 

— DiSUISBAI,. 

Where  the  ease-made,  certified  as  a  tran- 
script, fails  to  contain  the  motion  for  a  new 
trial  and  the  errors  assigned  are  not  apparent 
on  the  face  of  the  record,  the  cause  will  be  dis- 
missed. 

[Ed.  N<^— For  <rtber  easia,  ate  Appeal  and 
Error,  Cent  Dig.  |  2306.] 

Error  from  District  Conrt,  Woodward 
County ;  James  W.  Steen,  Jud^ 

Action  by  the  Wichita  VaUB  A  Northwests 
em  BaOway  Company  against  the  Canadian 
fiiver  Railroad  Company,  John  Garrey.  and 
another.  Judgment  for  defendant  Oarroy, 
and  tbe  Canadian  River  Railroad  Company 
brings  error.  Dismissed. 

Keaton,  Wells  ft  Johnston,  of  Oklahona 
City,  Charles  R.  Alexander,  of  Woodward, 
and  Kellogg  ft  Rose,  of  Nefw  York  City,  for 
plaintiff  In  error,  O.  W.  Herod  and  Charles 
Swlndall,  both  of  Woodward,  Charles  O. 
Huff,  ot  Daltaa,  Tex.,  and  D.  P.  Mfiruai,-of 
Woodward,  for  defendants  In  error. 

PER  CURIAM.  On  August  1,  1911,  this 
action  was  commenced  in  tbe  district  court 
of  Woodward  county  by  the  Wichita  Falls 
&  Northwestern  Railway  Company  against 
John  Garrey,  Canadian  River  Railroad  Com- 
pany, and  United  States  Mortgage  &  Trust 
Company  to  condemn  a  rigbt  of  way  for  its 
railroad  over  the  land  described.  Apprais- 
ers were  appointed  to  assess  tbe  damages 
for  said  right  of  way,  and  to  their  report 
exceptions  were  duly  filed  by  John.Garvey. 
Upon  a  trial  to  a  Jury,  judgment  was  reo- 
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d«red  In  fferor  of  Garvey  for  $700,  which 
money  was  paid  Into  said  conrt  by  the  said 
Wichita  Falls  &  Northwestern  Hallway.  The 
court  held  the  land  aon^t  to  he  condemned 
by  the  Wldilta  Falls  &  Northwestern*  Ball- 
way  Company  had  formwly  been  condemned 
by  the  Canadian  River  Railroad  Company, 
bnt  that  said  railroad  company  had  aban- 
doned Its  right  of  way  over  said  land,  and 
for  that  reason  the  title  thereto  reverted 
back  to  said  Garvey,  the  owner  thereof.  Said 
Canadian  River  Railroad  Company  alone  ap- 
peals to  this  court  and  Joins  the  other  par- 
ties hereto  as  defendants  in  error. 

Motion  to  dismiss  this  appeal  is  urged  upon 
the  ground,  among  oQiers,  that  no  motion  for 
new  trial  was  ever  filed  or  entered  of  record, 
and  that  none  appears  In  the  case-made 
herein.  While  the  record  does  in  fact  show 
Quit  a  motion  for  new  trial  was  filed  and 
overruled  In  the  order  overruling  the  motion 
for  new  trial,  it  does  not  contain  the  mo- 
tion for  new  trial. 

[1]  The  appeal  Is  brought  here  both  upon 
petition  In  error,  with  case-made  attached, 
and  npon  transcript  of  the  record,  properly 
certtQed  to.  We  cannot  consider  any  errors 
assigned  that  require  an  examination  of  the 
evld«ice.  This  fQr  the  reason -that  errors 
occurring  at  the  trial  of  a  caose  must  be 
presmted  to  the  trial  court  In  a  motion  for 
new  trial,  and  snch  motion  and  the  ruling 
thereon  hronght  Into  the  record,  either  by 
bill  of  exceptions  or  case-made.  Tribal  De- 
velopment Co.  T.  White  Bros,  et  al.,  28  OkL 
62S.  U4  Pac.  736;  BUby  v.  Cathcart  et  aL, 
161  Pac  68&  In  the  case  last  dted  It  Is 
held: 

"Ommi  occurring  on  the  trial  oC  a  eaose  are 
not  reviewaUe  in  this  court,  unless  the  same 
were  brought  to  the  attention  of  the  trial  court 
by  motioD  for  new  trial,  and  acted  upon,  and 
snch  motion  and  the  ruling  thereon  preserved  by 
bill  of  exceptions  included  in  a  transcript,  or 
incorporated  in  a  case-made,  filed  with  a  petitioD 
In  error  in  this  court" 

[2]  But  we  can  consider  the  record  as  a 
transcript,  as  It  Is  properly  certified  as  sndi, 
and  a  motion  for  new  trial  constitutes  no 
part  of  the  record  proper.  Yeverka  v.  Frank, 
41  Okl.  1^  137  Pac.  682.  Bnt,  as  no  ernms 
appear  upon  the  face  of  the  record  proper, 
the  errors  assigned  cannot  be  considered 
upon  a  transcript,  and  heiica  the  motioa  to 
dismiss  Is  snstalned. 


BISHOP-BABCOCK-BECKBR  CO.  T.  BS- 
TES  DRUG  GO.  et  aL  (No.  6920.) 

(Supreme  Conrt  of  Oklahoma.    Feb^  6,  1917.) 

(ByUabut  hy  ihe  Court.) 

1.  Plxadino  «»204(1)— Deuttbbeb. 

Where  a  pleading  states  any  facts  upon 
which  the  pleader  is  entitled  to  any  relief  under 
the  law.  a  general  demurrer  dioula  not  be  bqb- 
tained  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  §  486.] 


2.  Appkal  and  EteBoi  <  i2Dl(8)-iOBWcnoirs 

— EJVIDENCB. 
Simply  objecting  to  the  admisaiMlity  of  ctI- 
dence,  without  aligning  tin  statntory  gronnda 
naxned  In  section  6070,  Rev.  Laws  OU.  1010, 
or  any  other  ground  of  objection,  is  not  such 
an  objection  as  will  cause  this  conrt  to  review 
the  action  of  the  trial  court  fai  oTemdlng  tlie 
purported  obJeetitHis. 

Ngj-B^  otlMF  essw,  ste  Trial,  Gait 

8.  Saixs  «=>442(2>— WxBBAifTT  or  Film  US 

BbEAOH— DUCAGES. 

By  sections  2865  and  2866,  Bev.  Laws  OkL 
1910,  the  detriment  caused  by  the  breach  of  a 
warranty  of  the  fitness  of  an  article  of  personal 
property  for  a  particular  purpose  is  deemed  to 
be  the  excess,  if  any,  4^  the  value  which  the 
property  would  have  had,  at  the  time  to  which 
the  warranty  referred,  if  it  had  been  complied 
with  over  its  actual  value  at  that  time  together 
with  a  fair  couHDensation  for  the  loss  Incurred 
by  an  effort  In  good  faith  to  use  It  for  such  oux- 
pose. 

^l^^i  Jife^"^**'  ■••  Sales,  Gent 

Dig.  {  1286.] 

4.  Sales  .&»442(5),  445(1)  —  Wabhahtt  or 

FlTNEBS  — BeEACH  — DAKAGES  — PBOITTB  — 

QtnesnoK  fob  Jttbt. 
A  person  damaged  by  the  breach  of  Uie  war- 
ranty of  the  fitness  of  an  article  of  personal 
property  for  a  particular  purpose  may  recover 
anticipated  profits,  where  the  business  of  which 
plaintiff  was  deprived  was  contemplated,  or 
can  reasonably  be  presumed  to  have  been  con- 
templated, by  the  parties  when  the  contract  was 
made,  and  It  is  reasonably  certain  that  gain  or 
profit  would  have  been  derived  therefrom,  ^- 
though  the  amount  of  such  gain,  to  some  extent, 
may  be  somewhat  speculative  and  uncertain. 
It  being  apparent  that  some  loss  was  saftered, 
it  is  then  entirely  prcq^er  to  let  the  Jury  de- 
termine what  the  loss  probably  was  from  the 
best  evidence  the  nature  of  the  case  affords. 

Error  from  County  Conrt,  Bryan  County; 
J.  L.  Bappolee.  Judge. 

Action  by  the  Blshop-Babcock-Bedcer  Com- 
pany  against  the  Bstes  Drug  Company  and 
another.  Judgment  txx  defendants,  and 
plalntUEs  bring  eriw.  Affirmed. 


Hatchett  ft  Ferguson,  of  Dnrant,  for  plain- 
tiff In  error.  McPherren  A  Coctaian,  of 
Durante  for  def oidanta  in  error. 

EANB,  J.  This  was  an  action  upon  cer- 
tain promissory  notes  and  to  foreclose  a  chat- 
tel mortage  executed  to  secure  their  pay- 
ment. The  petition  is  In  the  usual  form,  and 
admittedly  states  a  cause  of  action.  The 
answer,  in  effect,  alleged  that  the  notes  were 
executed  in  payment  of  certain  articles  of 
personal  property,  to  wit,  a  carhonator  for 
a  soda-water  fountain  and  the  accessories  be- 
longing thereto,  which  were  sold  to  the  de- 
fendant by  the  plalntlft  for  a  particular  pur- 
pose, to  wit,  the  maintenance  of  a  cold-drink 
department  in  connection  with  his  drug  busi- 
ness ;  that  from  the  beginning  the  carbonator 
attached  to  said  fountain  leaked;  that  the 
defendant  had  various  agoits  of  the  plaintiff 
company  try  to  repair  the  same,  and  each 
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time  tlie7  found  leaks  and  otber  defects  In 
the  attachments  which  were  either  Incapable 
of  belns  fixed  or  the  agents  were  not  ahle  to 
do  so;  that  In  this  way  the  defendant  was 
damaged  In  the  loss  of  gas ;  that  on  account 
of  the  loss  of  gas  the  defendant  conld  not  suf- 
ficiently carbonate  the  water,  and  the  drinks 
were  Inferior;  and  In  this  way  the  defend- 
ant's trade  fell  off  and  diminished,  etc.; 
that  after  variotui  fmltless  efforts  to  remedy 
these  defects,  the  carbonator  was  returned 
to  the  plaintiff  for  repairs,  and  plaintiff  re- 
tained the  same ;  that  the  reasonable  ralne 
of  said  carbonator  was  the  snm  of  $14SJ!6. 
Therefore  they  prayed  that  the  plaintiff  take 
nothing  by  hla  suit,  but  that  judgment  be 
rendered  in  favor  of  said  defendant,  etc. 
Thereafter  the  plaintiff  filed  a  demurrer  to 
tbe  answer  of  the  defendant  upon  the  ground 
that  "each  and  every  item  claimed  as  dam* 
ages  was  in  the  nature  of  speculatire  damag- 
es, and  cannot  be  proven  In  this  case,  and 
said  damages  were  not  a  defense  to  the  ac- 
tion of  tbe  plaintiff  berein,"  which  demurrer 
was  overruled;  whereupon  the  plaintiff  filed 
a  r^ly,  in  effect  a  general  denial.  Upon  the 
issues  thus  joined,  the  cause  was  tried  to  a 
jury,  which  returned  a  verdict  in  favor  ct 
the  defendant  In  the  snm  of  f2TC.  There- 
after, upon  presmtatlon  of  tbe  motion  for 
new  trial,  the  defendant  remitted  (98.08, 
whereupon  the  motion  for  new  trial  was  over* 
nded  and  judgment  was  watenA  against  the 
plaintiff  and  In  favor  of  the  defendant  in 
the  snm  of  ¥176.10,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

Connsel  for  plaintiff  in  errw  state  in  th^r 
Mef  Oiat  all  their  assignments  of  error  raise 
hot  one  question,  to  wit: 

"That  the  damages  as  alleged  in  defeodant's 
sBswer  are  not  socfa  as  can  be  reooversd  in  a 
suit  at  law,  and  thexefors  cannot  b«  set  off 
against  the  notes  due  idaintlff," 

On  the  otber  band,  counsel  for  defendant 
in  error  contend  that  none  of  the  objections 
made  or  exertions  saved  In  the  trial  court, 
or  assignments  of  error  In  this  court,  snf- 
Odently  preserve  or  present  the  questlfm  stat- 
ed by  counsel  for  review  by  the  Supreme 
Court.  It,  therefore,  becomes  necessary  to 
set  out  the  assignments  of  error,  which  are 
as  follows:  The  plaintiff  contends  that  the 
court  erred:  (1)  In  overruling  the  dMourrer 
of,  plaintiff  to  defendant's  answer;  (2)  in 
permitting  the  defendant  T.  J.  Bates  to  tes- 
tify over  the  objections  of  plaintiff  as  to 
the  damages  set  out  in  the  answer;  (8)  in 
retualiig  to  give  Instructions  Nos.  1  and  2 
requested  by  the  plaintiff;  (4)  In  giving  In- 
structions 2  and  3  of  tbe  court's  instructions ; 
(5)  in  overruling  tbe  motion  for  a  new  trial 
filed  iij  plaintifl,  and  to  notice  some  of  the 
objections  made  and  eiceptloos  saved  to  rul- 
ings of  the  trial  conrt  Counsel  for  plaintifl 
in  error  say  in  their  brl^: 

"Tha  foorth  and  last  item  ti  damage  is  to  tiie 
effect  that  the  carbonator  was  retamed  to  plain- 
tiff for  repairs,  and  plaintifl  retained  tbe  same, 
and  Uiat  said  eaibonator  Is  ef  tke  valos  of 
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Si&JSi.  We  do  not  raise  any  question  as  to  tba 
It  item  as  alleged.  Of  coarse,  if  the  cartwna- 
tot  was  retamed  and  kept  by  the  plaintiff  and 
waa  <tf  the  valne  alleged  On  defendant  would 
bs  entitlad  to  that  crefit/' 

[1]  Iba  role  Is  that  wbwe  a  pleading  states 
any  lacta  upon  whttdi  the  pleader  Is  enUUed 
to  any  relief  under  the  law,  a  general  demur- 
rer should  not  be  sustained  thereto.  Sharp 
Lumber  Oa.  r.  Kanass  Ice  Oa,  42  OkL  689, 
142  PacL  1016;  Cockr^  r.  Schmitt,  20  OkL 
207,  M  Faa  S21, 128  Am.  St  Bep.  787;  Owen 
V.  Tulsa.  27  OkL  264.  HI  Pac.  820;  Bmmei^ 
Boa  V.  BotUn,  26  OkL  21fi.  109  Pac.  681,  29 
L.  B.  A.  (N.  &)  786,  138  Am.  St  Bep.  053; 
Hurst  T.  Sawyer,  2  OkL  470,  87  PaC;  817; 
Anderson  v.  Mubr,  86  OkL  184,  128  Paa  296. 
Counsel  for  plaintUf  In  error  meets  this  sltua- 
tikm  by  the  contention  that  their  demurrer  Is 
not  genwal,  but  a  qwdal  demurrer.  It  Is 
true  that  tbe  demurrer  is  special  in  the  sense 
that  it  Htedfles  a  gpedal  ground  of  demur- 
rer, but  It  Is  a  general  demurrer.  In  that  it 
is  not  directed  to  any  portion  of  the  answer 
any  apedfle  paragrapb  or  item  of  the 
counterclaim,  but  is  directed  against  the  en- 
tire pleading;  the  prayer  being  that  the 
entire  Answer  be  dismissed. 

In  Jones  Iverson  et  aL,  181  OaL  101, 
68  Paa  185.  it  was  bcdd  that  where  a  special 
demnrn^  Is  to  flie  whole  conirlalnt,  the  rule 
should  be  ae  same  as  In  the  ease  of  a  genwal 
demurrer  to  the  whole  complaint  It  In  a 
portion  of  tbe  complaint  tiiere  la  stated  a 
good  cause  of  action,  ffte  firom  amblgnlty  or 
uncertainty,  or  which,  in  short  Is  not  ame- 
nable to  any  of  tbe  grounds  urged  in  the  epe- 
dal  demurrer,  It  la  error  to  susbdn  tlie  de- 
murrer as  to  tbe  entire  complidnt.  Of  course, 
in  these  circumstances,  error  cannot  be  predi- 
cated upon  the  action  of  the  trial  court  in 
overrulinc  13ie  demurrer  to  Uie  answer  lure' 
in,  for  it  admittedly  states  facts  upon  which 
the  pleader  is  entitled  to  some  recovery. 

[i]  The  second  asstgnment  of  mar  is  predi- 
cated upon  the  action  of  fb»  court  In  permit- 
ting the  defendant  as  a  witness  to  answer 
certain  qnestions  over  objection.  An  exami- 
nation of  the  record  shows  that  the  objections 
made  to  testimony  were  in  the  main  in  the 
following  form:  "Objected  to;  overruled;  ex- 
ceptlons."  In  the  case  of  Fender  et  al.  v. 
Segro  et  aL,  41  Okl.  818,  1S7  Pac.  108,  it  was 
said; 

"It  would  be  doinff  violence  to  the  language  of 
tbe  act,  and  would  be  a  grave  injustice  to  trial 
courts  and  opposing  counsel,  to  permit  an  at- 
torney to  simply  object  and  afterwarda  on  ap- 
peal elaborate  upon  tfae  grounds  of  his  objection. 
If  there  be  reason  for  an  objection,  It  should 
be  stated  at  tbe  time  tbe  objection  is  made;  at 
least  the  very  liberal  requirement  of  the  statute 
must  be  obeerved,  1>etore  error  io  the  admiRsion 
of  testimony  can  be  uri^  on  appeaL  Tbe  exact 
question  does  not  appear  to  have  been  before 
tills  cenrt  under  tbe  present  statute,  thoufth  at- 
tention was  called  to  the  statute  in  Midland  Val- 
ley By.  Co.  V.  Ezell,  36  Okl.  517,  129  Pac.  784, 
but  it  was  before  the  Criminal  Conrt  of  Appeals 
In  Price  V.  State.  1  Okl.  Or.  868,  98  Pac.  447, 
when  It  was  said  by  Justice  Ferman,  in  a  case 
whsre  a  like  ob^sctiaa  was  made:  'Wbatem 
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tbis  court  may  tibink  upon  this  sabjtct,  we  tre 
boQDd  bj  the  rtatnte  uove  quoted.  It  will  be 
seen  that  the  cotniMl  for  defendant  rimply  said, 

*^bjected  to."  His  doee  not  comply  with  the 
statute,  and  therefore  does  not  amount  to  any 
objection.  The  better  and  the  safer  practice  is 
to  point  ont  Uie  specifle  objection  ndied  npcm. 
But  the  objection  must  at  least  go  as  far  as  the 
statute  provides;  otherwise  It  cannot  be  con- 
sidered by  this  court.' " 

The  Statute  r^erred  to  la  section  6070,  ReT. 
Lews  Okl.  191(^  and  provides  that  an  ordi- 
nary exception  to  the  Incompetency,  irrele- 
vancy, or  Immateriality  shall  be  deemed  to 
cover  all  matters  ordinarily  embraced  with- 
in BQdi  obJectionB  to  tbe  erldenee.  Clearly 
the  form  of  the  objection  doea  not  comply 
with  this  Btatate. 

It  is  tme  that  coonsd  loterpoaea  a  proper 
objection  to  one  question  pr^mnnded  to  the 
defendant,  the  answer  to  whl<A  would  prob- 
ably relate  to  anticipated  profits,  Irat  the 
question  was  not  answered,  and  in  lien  there- 
of the  witness  was  asked  the  following  Ques- 
tion: 

"Mr.  Estes,  do  you  know  what  the  average 
monthly  profit  during  the  time  from  April  7  to 
July  28  in  your  soda  fountain  hnsinesa  is  and 
was  at  that  time?" 

— which  was  probably  properly  objected  to, 
bat  not  ruled  npon  by  the  court,  the  witness 
answering  immediately  after  the  objection: 
"Yes,  sir ;  I  know."  This  question  seems  to  be 
merely  preliminary ;  and,  as  the  answer  to  It, 
Stan  ding  al<Hi^  Is  entirely  harmless,  and  i 
there  was  no  motion  to  strike  it  out.  or  with- 
draw it  from  the  consideration  of  the  jury, 
nor  further  objection  made  to  the  line  of  ex- 
amination which  naturally  followed  it,  we 
cannot  say  that  this  action,  or  rather  non- 
action, of  the  court  constitutes  reversible  er> 
ror. 

[1, 4]  In  presenting  his  third  assignment  of 
error,  counsel  fbr  plaintiff  in  error  sets  out 
In  his  hrtef  but  one  instruction,  and  we, 
therefore,  mnat  presume  that  It  Is  the  only 
refused  instmctltHi  which  in  their  <^ilni(m 
presents  their  single  question  tar  review. 
This  Instmctlon  reads  as  follows: 

"Oeotlemeo  of  the  jury,  you  are  further  in- 
structed that  the  defendant  cannot  set  np  as  a 
oounterdalm  or  set-off  where  the  profits  are 
merely  specolative  or  anticipated  profits.  Ton 
are  further  instmeted  that  the  profits  of  the 
defendant  claimed  in  this  action  are  anticipated 
profits,  and  are  merely  speculative  or  remote, 
and  are  not  capable  of  being  correctly  ascer- 
tained under  tiie  recognlred  rtiles  of  evidence." 

This  is  not  a  correct  statement  of  the  rule. 
On  this  point  the  trial  court  instructed  the 
jury: 

"And  in  the  damages  (or  antidpated  profits 
should  be  included  only  such  profits  as  are  capa- 
ble of  being  determined  with  reasonable  cer- 
tainty." 

We  Uiink  the  Instroctlon  by  the  court  is 
a  snbstantially  otnrect  statement  of  tto  law 
governing  damages  fbr  anticipated  profits. 
Section  2866.  Bev.  Laws  OkL  1010,  provides: 

"The  detriment  caused  by  the  breach  of  a  war- 
ranty at  the  fitness  of  an  article  of  personal 
proper^  lor  a  partlcDlar  ptupoae  is  deemed  to  ' 


be  that  which  is  defined  in  the  last  section  (Uie 
excess,  if  aiur,  of  the  valne  whldi  the  uop^ty 
would  have  had,  at  the  time  to  which  the  war- 
ranty referred,  if  it  had  been  complied  with, 
over  its  actual  value  at  that  time),  together 
with  a  fair  compensation  for  the  loss  incnrred  by 
an  effort  in  good  &ith  to  use  it  for  such  pur- 
pose^" 

Obviously  the  purpose  of  the  statute  Is  to 
award  fair  compensation  for  tbe  loss  Incur- 
red by  a  person  by  his  effort  In  good  faith 
to  use  tbe  article  of  personal  property  for 
the  particular  purpose  for  which  it  was  sold. 
In  such  drcumstances,  the  party  damaged  is 
not  precluded  from  recovering  anticipated 
profits  merely  because  they  are  such,  since 
the  loss  of  anticipated  profits  Is  a  damage 
that  should  be  compensated  for  just  as  mucb 
as  Is  the  destruction  of  property.  Uncertain- 
ty as  to  the  amount  of  damages  does  not  pre- 
vent recovery,  but  uncertainty  as  to  whether 
any  benefit  or  gain  would  have  been  derived 
at  all  does  bar  a  claim  for  damages.  If  it  is 
reasonably  certain  that  a  gain  or  benefit  has 
been  prevented,  then  plaintiff  Is  ^titled  to 
damages  for  the  amount  of  that  gain  or  bene- 
fit This  Is  substantially  what  the  court  in- 
structed the  jury.  In  Muskogee  Electric 
Traction  Co.  v.  Baton,  152  Pac.  1109,  the 
court.  In  discussing  a  somewhat  simtlar  ques- 
tion, said: 

"That  the  plaintiff  Buffered  soma  detriment  by 
being  completely  incapacitated  for  carrying  on 
his  usual  business  for  a  considerable  period  of 
!  time  cannot  be  gainsaid,  and,  in  some  d^x«e, 
of  course,  the  extent  of  his  loss  must  be  some- 
what 8[iecnlative  and  uncertain.  But  to  our 
mind  that  is  not  a  sufficient  reascm  fbr  allowing 
him  no  recovety  at  all.  The  term,  'purely  npee- 
ulative  damages,'  does  not  embrace  earnings 
which  one  may  reasonably  expect  to  make  by 
following  a  wholly  legitimate  bumness  merely 
because  they  are  not  susceptible  of  accurate 
proof.  In  such  cases  tbe  law  only  requirea  the 
character  of  proof  of  which  the  particalar  issue 
in  the  case,  in  the  inherent  nature  of  things,  is 
susceptible.  Dean  v.  Bailroad,  199  Mo.  397. 
97  S.  W.  910.  As  was  held  in  another  case: 
Tb^  rule  against  tbe  recovery  of  unoertaia 
damages  relates  to  uncertainty  as  to  the  cause 
rather  than  to  uncertainty  as  to  the  measure  or 
extent  The  jury  is  vested  wttii  the  functiMi 
of  making  certain  that  whidi,  in  its  very  nature, 
is  uncertain  by  reducing  to  a  pecuniary  value 
elements  which,  of  themselves,  carry  no  standard 
by  which  snob  value  may  be  measured  with 
ceruinty.  Brokerage  Go.  v.  Oampbdl,  164  Mo. 
App.  8,  147  S.  W.  545.  It  being  apparent  that 
some  loss  was  suffered,  it  was  entirely  proper  to 
let  the  jury  determine  what  the  loss  probably 
was  from  the  best  evidence  the  nature  of  tiie 
case  admitted." 

Other  cases  peAaps  more  directly  in  point 
to  the  same  effect  are:  Ft  Smith  A  W.  R. 
Co.  V.  Williams,  SO  Okl.  728,  121  Pac.  275, 
40  I*  R.  A.  (N.  S.)  494;  WeUIngton  v.  Spen- 
cer, 37  Okl.  461,  132  Pac.  675,  46  I*  R.  A. 
(N.  S.)  469;  Gas  Co.  v.  Olass  Co..  66  Kan. 
622,  44  Pac.  621,  64  Am.  St.  Rep.  606 ;  Hc- 
Oinnis  V.  Stodebaker  Corporation  of  Ameri- 
ca, 75  Or.  619,  146  Pac.  825,  147  Pac.  625,  U 
R.  A.  1916B,  868;  Border  Otty  Ice  &  Coal 
Go.  V.  Adams,  60  Ark.  219,  62  S.  W.  691; 
Anvil  Mill  Co.  V.  Humble  et  al.,  163  U.  S. 
640^  14  Sup.  Ot  876k  S8  L.  Ed.  814. 
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As  wbat  we  lihTe  said  In  the  dlscnaalon  of 
tUB  asatgninent  of  caror  iweaHMiTUy  dis- 
poses of  single  oontention  of  counsel  for 
Idalntig  In  error,  It  will  not  be  neceaaary  to 
notice  In  detail  the  other  angles  from  whicSi 
the  one  qiieBti<»i  is  presented  by  the  remain' 
Ing  asrittnments  of  error. 

V(a  the  reasons  stated,  the  Judgment  of 
the  cout  below  la  affinned.  All  the  Justifies 
cmcur. 


.      Ei  parte  EOLBS.    (No.  A-273&) 
,'QrimlDttl  Gonrt  of  Appeals  of  Oklahoma. 
April  19,  191T.) 

A^UcatloD  Jim  Roles  fbr  writ  of  ha- 
beas corpus  to  be  let  to  ball.  Writ  denied, 
and  ball  refused. 

J.  A  Mlnton,  of  Sayre,  for  petitioner.  R. 
McMillan,  A^  Atty.  Gen.,  and  Arthar 
Leach,  Co.  Atf7.,  of  Sayre,  for  refsxndait. 

PER  CURIAM,  This  was  an  application 
to  this  court  for  a  writ  of  habeas  corpus  for 
the  purpose  of  discharge  on  bail. 

It  appears  from  the  petition  and  the  re- 
turn thereto  that  upon  a  preliminary  examl- 
aation  before  R.  G.  McComas,  county  judge 
of  Beckham  county,  the  petitioner,  Jim  Roles, 
was  held  to  the  district  court  to  answer  open 
a  charge  that  he  did  kill  and  murder  one 
Perry  Parish ;  that  he  made  application  for 
ball  before  T.  P.  CJlay,  judge  of  the  district 
court  of  Beckham  county,  and  the  said  judge 
refused  to  allow  ball.  It  Is  further  averred 
that  the  proof  was  not  evident,  nor  the  pre- 
sumption great ;  that  the  evidence  on  the 
part  of  the  state  was  wholly  circumstan- 
tial. Without  entering  into  a  discussion  of 
the  evidence,  we  deem  '  It  sutBcient  to  say 
that,  upon  a  careful  consideration  of  the 
same,  we  are  of  opinion  that  the  petitioner 
is  not  entitled  to  be  admitted  to  Iwll  as  a 
matter  of  legal  right. 

It  Is  therefore  considered  and  adjudged 
that  the  writ  be  denie<l,  and  bail  refused. 


STATE  ex  rel.   LUNDIN,   Pros.  Atty.,  v. 
CAMPBELL  et  ux.   (So,  13807.) 

(Supreme  Court  of  Washingt<Mi.    April  12, 

1917.) 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mltdiell'  Gilliam, 
Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Alfred  II.  Lundin,  Prosecuting  .ittomey  for 
King  County,  against  James  Campbell  and 
wife  and  others.  Judgment  for  cfHnplaln- 
ant,  and  defendants  Campbell  end  wlfb  ap- 
peal.  Reversed,  with  dlrectirais. 

W.  H.  Beatty  and  R.  E.  Thompson,  Jr., 
both  of  Seattle*  for  appellants.  Alfred  H. 
liQDdin.and  I<ane  Summers,  both  of  Seattle, 
for  respondent. 


WEBSTIBB.  J  The  sole  qaestlon  for  de- 
termination In  this  case  la  wh^liOT  under 
the  provlaiona  of  cbai^r  127.  page  391.  Ses- 
sion Laws  1913  <3  Rem.  &  Bal.  Code,  §  946—1 
et  sea-),  commonly  known  as  the  Red  Light 
Law,  the  tax  or  penalty  which  the  statute 
provides  shall  be  entered  as  a  part  of  the  de- 
cree of  abatement  may  be  assessed  against 
the  person  and  property  of  the  owner  of  the 
premises  upon  which  the  nutaauce  is  main- 
tained, In  the  absence  on  hie  port  of  knowl- 
edge, either  actual  or  conetructlTe,  of  the 
existence  of  the  nuisance. 

This  precise  question  is  answered  in  the 
negative  by  this  court  In  the  case  of  State 
ex  rel.  Kern  v.  Emerson,  90  Wash.  565,  155 
Pac.  579.  L.  R.  A.  1916F,  325,  and  upon  the 
authority  of  that  case  the  judgment  appealed 
from  Is  reversed,  with  direction  to  discharge 
ai^i^lants  from  the  tax  or  p^ialty  in  so  far 
IB  it  affects  their  persons  and  property. 

ELLIS.  C.  J.,  and  CHADWIGK  and 
MAIN,  JJ.,  concur. 


WILLIAMS  T.  STATE.    (No.  A  2S34.) 

(CrlmlnBl  Conrt  of  Appeals  of  Oklahoma. 
March  3,  1917.) 

(SyliabuB  hv  ihe  Court.) 

1.  BouiciDB  «=a203(3)— Dying  Dkoiautiokb 
— Sense  or  Impendinq  Death. 

Where  deceased  was  mortally  wonnded,  and 
said  to  those  around  him,  "I  am  growing  aw- 
fully weak,  and  canoot  last  much  longer,"  and 
then  told  them  who  shot  him,  and  the  circum- 
stances under  which  he  was  shot,  held,  that  this 
showed  deceased  was  conscious  of  impendiD^ 
dcnth ;  and  that  under  these  solemn  condi- 
tions an  oath  could  not  have  added  verity  to 
bis  statement;  and  that  his  statement  was  prop- 
erly admitted  as  a  dying  dedaEation. 

[Ed.  Note.— For  other  cases,  seq  Homicide, 
Cent.  Dig.  |  482.1 

2.  Homicide  ®i»809(3)— Instbuctioitb— Man- 

BLAtroHTEB. 

Where  the  accused  placed  a  pistol  to  the 
head  of  his  prostrated  and  wonnded  victim, 
who  was  begging  him  not  to  shoot  him  again, 
and  deliberately  said,  "Dead  men  tell  no  tales, 
and  dead  policemen  tell  no  tales,"  and  then  de- 
liberate; Qred  the  fatal  shot,  held,  that  that 
act  stripped  the  offense  of  every  element  of. 
every  crime  except  cold-blooded  murder,  and 
that  the  trial  jud^e  property  refosed  to  confuse 
the  jury  by  giving  an  instruction  Mi  man- 
slaughter in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Ilomicide, 
Cent.  Dig.  9  652.] 

3.  GaniiNAL  Law  ^419.  4200),  1134(2)  — 
EvioBNCE  —  WriKESSES  NoT  PsonucEn  IIT 
Court— Heabbat— Appeal. 

(a)  Where  a  witness  is  not  prodaced  and' 
sworn  in  court  and  no  sort  of  effort  is  made  to 
develop  his  testimony,  this  court  will  not  sur- 
mise as  to  what  he  would  or  would  not  have 
testified  bad  he  been  prodoced. 

(b)  Jleld,  that  testimony  of  purported  extra- 
judicial confessions  of  third  persons,  which,  if 
made  at  all,  were  made  without  the  sanctity  of 
en  oath,  shonld  be  extiluded  as  mere  hearsay  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r>aw,  Cpnt.  Dig.  |S  973,  975,  976,  979-983,  29S7, 
2988,  3066.1 
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Error  from  District  Oourt,  Unakogee  Coun- 
ty; B.  P.  De  Onffeniled,  Judge. 
'    Willie  WUliamft  was  convicted  of  nHuder. 
and  he  brings  errer.  Afilimed. 

Dan  M.  Meredith,  of  Muskogee,  for  plain- 
tiff In  error.  B.  MdhllUan,  Aast  AtXy.  Gen., 
tor  the  State. 

BRETT,  X  In  this  case  fbe  plaintiff  in 
error,  who  wtU  be  referred  to  as  defendant, 
was  tried  and  convicted  ot  mnrder,  and  sen- 
tenced to  Buffer  Uie  death  penalty.  The  rec- 
ord Indicates  that  he  was  ably  and  diligent- 
ly defended,  and  erery  possible  right  that  he 
had  faithfully  guarded  and  protected;  but 
both  the  law  and  the  facts  were  against  him, 
and,  penned  by  the  stem  hand  of  Justice,  the 
verdict  could  not  have  been  less. 

Without  going  Into  the  revolting  details, 
the  material  ftcfs  are:  miat  about  2  o'clock 
on  the  morning  of  December  26,  1915,  de- 
ceased, Sam  Neal,  who  was  a  member  of  the 
police  force  of  the  dty  of  Muskogee,  Inter- 
cepted the  defendant  shortly  after  he  had 
left  a  hardware  store  with  some  stolen  goods. 
The  defendant  shot  the  deceased,  partially 
disabling  him,  and  then  threw  him  down 
npon  the  street.  The  deceased  asked  the  de- 
fendant not  to  shoot  him  again,  to  which 
the  defendant  replied.  "Dead  men  ttSl  no 
tales,  and  dead  policemen  tell  no  tales."  and 
then  dtilberat^  placed  the  pistol  near  bis 
head  and  fired  the  fatal  shot  The  deceas- 
ed lived  something  like  an  hour  and  a  baU 
after  receiving  this  mortal  wonnd.  He  was 
well  acquainted  with  the  defendant,  and 
when  his  brother  officers  reached  him  be 
was  perfectly  conscious  and  rational,  but 
stated  to  them  that  he  was  growing  awfully 
weak,  and  "could  not  last  moch  longer,"  and 
then  told  than  who  Sbot  taim  and  how  It  oc- 
corred. 

The  defendant,  immediately  after  cmnmit- 
tlng  this  crime,  left  the  dty,  presnmaMy 
afoot,  and  boarded  a  train  bound  for  Ft 
Smith,  Ark.,  at  a  water  tank  several  miles 
out  of  Muskogee.  But  the  t^cers  along  the 
line  had  been  notified,  and  when  the  train 
reached  Porum  two  officers  entered  the  car, 
and  one  of  them  said  to  the  d^endant, 
"Ton  killed  a  man  at  Muskogee  last  night," 
and  he  ^rang  np  In  a  half  stooping  position 
with  a  pistol  in  his  band  and  said,  "Ton  are 
damn  right  I  did,"  and  attempted  to  shoot 
the  officer,  hot  before  the  pistol  flared  the  of- 
ficer seized  his  hand,  and  deflected  its  range, 
and  the  ballet  wait  wild.  After  taking  this 
pistol  from  him,  he  drew  another,  whldi  he 
also  discharged  in  a  futile  effort  to  shoot 
the  officer.  When  flnally  disarmed,  he  was 
again  reminded  by  the  officer  that  be  killed 
a  man  at  Muskogee  last  night,  to  which  he 
relied,  "Tes,  and  you  turn  me  loose,  and  give 
me  my  gun.  and  I  will  kill  another."  One 
of  the  guns  taken  from  him  at  Forum  by  the 
officers  was  the  pistol  of  the  then  dead  police- 
man, which  he  had  taken  frun  Um  after  In- 
nictlng  the  mortal  woond. 


[1]  1.  The  defsndant  omnplalni  becaiua  ibo 
court  permitted  the  gtatement  of  the  deceas- 
ed poUcttuan  to  be  introduced  In  eriOence  as 
a  dyluff  declaration,  ifi«ii*iTn  that  his  atat^ 
ment,  "I  am  growing  awtnlly  weak,  and  can- 
not last  much  longer,"  was  Inaafllctent  in 
law  to  diow  the  decaasad  waa,  at  liie  tbna 
ot  making  the  atatement.  eonsdona  of  ap- 
proadiing  death.  But  with  this  contention 
we  cannot  agree.  TbSa  court  haa  r^eatedly 
passed  upon  tbla  gneatlon;  and  In  Bfonia  t. 
State,  6  OkU  Cr.  41,  US  Faa  lOSfi,  Judge 
Doyle,  speaking  for  the  court,  lays  down  t)ia 
sound,  saislUe,  and  correct  rul^  saying:  * 

"It  ia  essoitial  to  the  admisaibUity  of  dying 
declarations,  and  la  a  preliminary  tact  to  be 
proved  by  the  prosecution,  that  they  were  made 
under  a  sense  of  impending  death,  may 
be  made  to  appear  from  what  the  injured  person 
said,  or  where  from  the  nature  and  extent  of  bis 
injuries  it  is  evident  that  he  must  have  known 
that  he  could  not  survive.  It  is  siiffident  if 
it  satisCaefcorily  apoears  that  they  were  made 
undw  the  soue  of  impending  death,  whether 
it  be  directly  proven  by  the  express  language 
of  the  declarant,  or  be  Inferred  from  his  evi- 
doit  danger,  or  the  opinions  of  the  medical  at* 
tendanti,  stated  to  him,  or  from  other  eircaaa- 
stances  of  the  case,  such  as  the  length  of  time 
elapaing  between  the  making  of  the  dedaration 
end  his  death,  and  the  fact  that  the  declarant 
was  BO  weak  that  be  could  not  sign  his  name 
and  so  affixed  his  mark,  all  of  which  are  resort- 
ed to,  in  order  to  ascertain  the  state  of  declar- 
ant's mind." 

And  In  Offltt  T.  State,  S  OkL  Gr.  49,  113 
Pac;  554,  Judge  Armstrong  tersely  states  the 

rule,  saying: 

"A  declaration  made  by  deceaaad,  clearly 
without  premeditation  or  design,  when  the  rec- 
ord shows  he  is  mortally  wounded,  and  be  has 
made  statements  showing  that  he  realises  his 
condition,  are  pnqterly  admitted  as  dying  dec- 
larations."  Blair  v.  State,  4  OkL  Or.  3^,  Ul 
Pac.  1003 :  Ryan  v.  State.  8  OkL  Or.  623,  12» 
Pac  «85;  Hawkins  v.  U.  a,  8  OU.  Or.  661, 
108  Pac  661. 

Under  the  facts  in  this  case  there  can  be 
no  aneatlon  ct  the  admlsttblllty  of  the  atate- 
ment of  the  deceased.  Death  was  then  upon 
him,  and,  realising  It,  be  atated  to  bla  CeUow 
ofllcers,  "1  am  growing  awfully  weak,  and  can- 
not last  mncb  Itmger,'*  and  vrttUn  an  hour 
from  tiiat  time  be  waa  In  etendty;  and  under* 
these  solemn  conditions  an  oatb  oonld  not 
have  added  verity  to  his  statoaent: 

[t]  2.  The  datendant  also  Insists  that  tha 
court  should  bare  given  a  requested  Inateuc- 
tlon  on  manslaughter  In  the  first  d^{rae.  But 
there  was  not  «rea  a  suggestion  of  maar 
slaughter  In  the  first  degree  In  this  case. 
The  defendant  In  the  trial  ot  Qila  caaa  denied 
committing  the  crime ;  denied  having  admit- 
ted it  to  the  arresting  officers,  and  under  his 
theory  he  was  an  innocent  man.  But  under 
the  statement  of  the  dying  t^cer,  "^ildL  the 
Jury  bad  every  reason  on  earth  to  believe, 
he  was  guilty  of  a  fouL  atrodous,  and  cold- 
blooded murder;  UUed  bis  vlcttan  to  seal 
bis  lips.  But  an  overruling  Providence  stay- 
ed the.  hand  of  death  until  the  tmigue  ha 
intended  to  silence  ml^t  qtesk.  And  irttea 
be  placed  the  gun  to  the  bead  of  Ida  wound-- 
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«a  TkUm,  wbo  waa  b^glng  him  not  to  ahoot 
him  again,  and  deliberately  said,  "Dead  men 
tell  no  tales,  and  dead  policemen  tell  no 
tales,"  and  then  deliberately  fired  the  fatal 
shot ;  that  act  stripped  the  c^ense  of  every 
element  of  every  crime  except  cold-blooded 
murder.  And  the  Judge  was  eminently  correct 
in  refusing  to  confuse  the  Jury  by  an  Instruc- 
tion on  manslaughter  in  the  first  degree. 
Fritz  V.  State,  8  Okl.  Cr.  342,  128  Pac.  170 ; 
Yarborough  v,  State,  162  Pac.  678  (not  yet  of- 
flcally  reported). 

[3]  3(a)  The  defendant  farther  complains 
because  the  court,  he  says,  refused  to  allow 
him  to  Introduce  a  couple  of  Irresponsible 
iallbirds,  who,  he  stated,  would  testify  that 
another  person,  not  on  trial,  told  them  he 
committed  the  crime.  But  the  record  shows 
that  these  witnesses  were  not  produced  In 
court,  or  placed  upon  the  witness  stand,  and 
no  sort  of  effort  was  made  .to  develcv  their 
testimony,  and  no  proper  tender  of  their  evi- 
dence was  ever  made.  And  this  court  cannot 
pass  upon  the  question  of  what  a  witness' 
testimony  might  have  been,  or  whether  or 
not  It  might  have  been  competrat,  when  such 
witness  was  not  produced  in  court,  or  sworn, 
or  placed  upon  the  witness  stand,  and  no  sort 
of  effort  made  to  develop  his  evidence;  for 
the  reason  that  this  court  cannot  assume  to 
surmise  as  to  what  his  testimony  might  or 
might  not  have  been  had  he  been  produced. 
To  permit  this  kind  of  practice  would  be  to 
Invite  fraud  and  imposition  upon  the  courts. 

(b)  Besides,  in  Dykes  v.  State,  11  Okl.  Cr. 
602.  150  Pac  84,  it  is  held  that  testimony  of 
purported  extrajudicial  confesstons  of  tlilrd 
persons,  which,  if  made  at  all,  were  made 
without  the  sanctity  of  an  oath,  should  be 
excluded  as  mere  hearsay  tesUnwny,  the 
court  saying: 

"A  defendant  who  Is  being  tried  on  s  criminal 
cbazce  is  not  entitled  to  introduce  proof  which 
has  for  its  purpose  the  cstablisliing  before  the 
jury  the  fact  that  some  other  persm  has  con* 
fessed  that  he  committed  the  crime,  and  that 
the  defendant  had  nothing  to  do  therewith  and 
was  not  concerned  thereiir* 

—and  In  support  of  this  position  cites  and 
quotes  Donnelly  v.  United  States.  228  U.  S. 
243,  33  Sup.  Ct  449,  67  L.  Ed.  820,  Ann.  Gas. 
1013E,  710,  and  numerous  other  authorities. 

We  think  no  prejudicial  error  was  commit- 
ted in  the  trial  of  this  case,  and  that  the 
facts  Justified  the  Judgment  and  sentence. 
The  Judgment  Is  therefore  affirmed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  warden  of  the  state  peniten- 
tiary at  McAlester  proceed  to  carry  into  exe- 
cution the  Judgment  and  sentence  of  the  dis- 
trict court  of  Muskogee  county,  in  accordance 
with  the  death  warrant  Issued  there(m ;  and 
the  13th  day  of  April,  1917,  Is  designated 
as  the  date  for  the  execution  of  said  sent^oe. 

DOYLE,  P.  J.,  and  ABMSTBONO,  J.,  con- 
cnr. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.   CITIZENS'  BUILDING  ft 
IMPBOtEMENT  CO-    (No.  8560.) 

(Sttprone  Ooort  of  Oolorada    Feb.  6,  1917.) 

1.  Pbincipal  ahd  Subett  <3=»59— Oonstbuo- 

TIOIT  or  CONTBAOT— COMPENSATBD  StmBTY. 

The  building  ctntract  and  bond  which  meas- 
ure the  liability  of  a  compmsated  soietar,  if 
clear  and  unambiguous,  must  be  enforced  a«ord- 
ing  to  their  plain  meaning  and  intention. 

[Ed.  Note.— For  otiier  cases,  see  Prindpsl  and 
Surety,  Oent  Dig.  ||  103, 108%.! 

2.  PunciPAi*  Ann  Subett  «=9ll7  —  Dis- 
caABGB  OF  StritBTr  —  UHiUTH<«izi:D  Pat- 

MBNT  TO  PkINCIPAI— BOTLDINO  CoNTHACT. 
Where  the  owner  of  a  building  paid  the  en- 
tire amount  due  nnder  the  contract  to  the  con- 
tractor before  the  completion  of  the  building  in 
violation  of  a  provision  of  the  contract  requiring 
him  to  retain  16  per  cent,  thereof  for  30  days 
after  the  completion,  and  did  not  require  pro- 
dnctioB  of  rectipts  for  labor  and  materials  fur- 
nished as  required  by  the  contract,  the  surety 
on  the  bond  securing  the  contract,  which  bond 
made  the  contract  a  part  thereof,  la  not  liable 
for  the  amount  paid  by  the  owner  above  the 
contract  price  to  dlBcharge  the  daims  of  labors 
and  materialmen. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i|  283-285.] 

BtTor  to  District  Ooort,  Oarfltild  Oonnl?; 
John  T.  Shumate.  Judge. 

ActKm  by  tSie  0itl2«ur  BnUdlng  ft  Improve- 
m«it  Oompany  against  United  States  FideU- 
ty  ft  Guaranty  Oonvany.  Judgment  for  the 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Gillette  ft  Clark,  of  Denver,  for  plaintiff  In 
CTror.  J.  W.  Bell,  of  Glenwood  Springs,  and 
H.  B.  Babb,  of  Denver,  for  defendant  In 
error. 


GABBIGUEIS,  J.  Action  against  the 
United  States  Fidelity  ft  Guaranty  Oompony. 
def^dant  below,  on  a  building  contractor's 
bond  to  recovOT  damages  alleged  to  have 
been  sustained  through  the  failure  of  Mat- 
thews, the  contractor,  to  comply  with  the 
terms  of  his  contract  in  the  constniGtlon  and 
completion  of  a  building.  The  case  was  tiled 
to  the  court,  and  resulted  In  a  Jndgmoit  for 
plaintiff  in  the  sum  of  $7,706.79. 

January  IS,  1918,  Katthews  entered  Into  a 
written  contract  with  the  Oitlsens'  Building 
ft  Improvement  Company,  plalntUt  below, 
hereinafter  referred  to  as  the  owner,  In 
which  he  agreed,  as  the  principal  contractor, 
to  furnish  the  materials  and  perform  all  the 
work  and  labor  for  the  erection  and  comple- 
tion, ac(»rding  to  plans  and  apedflcationa, 
of  a  three-story  and  basement  commendat 
building  in  Glenwood  Springs,  on  or  before 
September  1,  1913,  for  the  snm  of  $32,141. 
The  building  waa  finished  November  14, 
1918;  but  there  were  unsettled  accounts  of 
the  'contractor  at  that  time  tar  labor  and 
materials  fumiahed  on  the  building,  aggregat- 
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Ing  $7^5033,  which  ^tntiff  was  obliged  to 
and  did  pay  December  31, 1913. 

Xhe  bnlldlng  agreem^it,  amonc  other 
things,  proYldee  that  the  contract  i»loe  dunild 
be  paid  by  the  ownor  as  tbllows:  Blghty- 
flre  per  coot  of  the  ardiltecf  s  estlniates  ot 
all  labor  and  materials  on  the  gronnd  and  In- 
wrought In  building  the  first  Of  eacat  and 
nHmQi  following  the  date  of  the  con- 
tract; that  before  receiving  any  paymemt, 
the  contractor  shall  etblblt  voudiers,  re- 
leases of  lien  rl^t,  or  receipts,  showing  that 
all  bis  blUs  are  being  paid  as  the  work  pro- 
gresses; that  final  payment  shall  be  made 
within  SO  days  after  the  completion  of  the 
work  included  in  the  omtract ;  that  If  at  any 
time  there  shall  be  eridence  of  any  lien  or 
claim  toi  which,  If  established,  the  owner  of 
the  premises  might  become  liable,  and  which 
Is  chargeable  to  the  contractor,  the  owner 
shall  hare  the  ri^t  to  retain,  out  of  any 
payment  then  due  or  thereafter  to  become 
due,  an  amount  sufficient  to  completely  In- 
demnify It  against  su(^  lien  or  claims ;  that 
no  certificate  giVMi  or  payment  made  under 
the  contract,  except  the  final  certificate  or 
payment,  shall  be  conclusive  evidence  of  the 
performance  of  the  contract,  either  In  whole 
or  in  part,  and  that  the  contractor  shall 
furnish  a  good  and  satisfactory  bond  In  the 
full  amount  of  the  coatract  price.  Such  a 
bond  was  execated  January  22,  1913,  and 
among  other  things,  It  recites  that  Matthews 
has  entered  Into  a  contract  with  the  build- 
ing company,  dated  January  13,  1913,  where- 
by he  agrees  to  construct  for  It  a  building  In 
Glenwood  Springs,  which  contract,  by  ref- 
erence, is  made  a  part  of  the  bond  and  a  copy 
of  which  is  thereto  annexed.  The  conditions 
of  the  bond  are: 

"That  if  the  said  principal  shall  well  and 
traly  perform  and  fulfill  all  and  every  the  cove- 
nants, conditions,  stipulations  and  agnemoits  in 
said  contract  mentioned  to  be  performed  and 
fulfilled,  and  shall  keep  the  said  obligee  harm- 
less and  indenmified  from  and  against  all  and 
every  claim,  demand,  judgment,  lien,  cost  and 
tee  of  every  description  Incurred  in  suit  or 
otherwise  against  the  said  oblifee,  growing  out 
of  or  incurred  in,  the  prosecution  of  said  work 
according  to  the  terms  of  the  said  contract,  and 
diall  repay  the  said  obligee  all  sums  of  money 
which  the  said  obligee  may  pay  to  other  persooj 
on  account  ot  work  and  labor  done  or  materials 
furnished  on  or  for  said  contract,  and  if  the 
said  principal  sball  pay  to  the  said  obligee  afi 
damages  or  forfeitures  which  may  be  sustained 
by  reastm  tii  the  nonperfcamance  or  malper- 
fotmance  on  the  part  of  the  said  principal  or 
any  of  the  covenants,  conditions,  stipulations 
and  agreements  of  said  contract,  then  this  ob- 
ligation shall  be  void;  otherwise  the  same  shall 
remain  In  full  force  and  virtue." 

The  complaint  alleges  that  plaintiff  fully 
complied  with  the  ctrndiUons  and  performed 
each  and  every  of  the  obllgatioas  imposed 
upmi  it  by  the  tenns  and  provisions  of  the 
contract  and  bond;  that  the  building  was 
ccHnpleted  Mbvonber  1^  1918 ;  that  tbe  con- 
tractor faUed  to  pay  certain  enumerated 
bills  for  labor  and  "">*f»^V  oggr^mnc  97r 


360^  and  that  lAolntlff,  to  prevent  tlw  fit 
ii^  of  lien  claims  aereCor,  paid,  such  bUls. 

1.  On  the  part  of  19ie  bonding  emnpony  It 
is  contended  that  the  trallding  company  fail- 
ed  to  carry  out  material  provisions  of  the 
contract  whidi  were  made  a  part  of  tbe  bond, 
in  tbat  it  ne^lecfced  to  require  the  contractor 
to  exhibit  receipted  bills  for  material  and 
labOT  beftne  making  payments,  that  it  dM 
not  retain  IS  per  cent,  ct  tba  eeOroates  as 
required  by  tbe  contract,  ond  tMt  it  made 
the  final  payment  nearly  90  days  htfon  ttm 
completion  of  the  boUdlng,  Instead  of  re- 
taining It  until  80  days  after  tiw  woik  was 
fully  performed. 

It  appears  frcnn  tt^  evidence  that  Oie 
building  was  erected  for  the  Oltlsens*  Nation- 
al Bank  of  aienwood  Springs;  that  the 
bnlldlng  company  was  merely  a  holding  com- 
pany for  the  purpose  of  -recting  the  build- 
ing; that  the  bank  and  the  building  com- 
pany were  controlled  by  Oie  same  directors, 
one  George  Bell  being  secretary  and  treas- 
urer of  the  building  company  and  also  cash- 
ier of  the  bank ;  that  Bell,  as  secretary  and 
treasurer,  exercised  general  management  and 
supervision  over  the  affairs  of  the  building 
company  in  its  construction  work  and  at  the 
same  time  handled  the  financial  end  of  the 
building  proposition  through  the  bank.  On 
the  ITth  of  October,  Matthews'  foreman,  the 
architect,  and  Bell  met  in  the  bank,  where 
the  architect  handed  the  foreman  the  final 
certificate,  showing  that  Matthews  was  en- 
titled to  $5,068,  the  balance  ^ue  on  the 
contract.  The  foreman  gave  the  certificate 
to  Bell,  who  handed  him  a  check  of  the 
building  company  for  the  amount,  drawn  on 
the  German  American  Trust  Company,  pay- 
able to  the  order  of  Matthews.  The  forraian 
then  indorsed  Matthews*  name  on  the  check, 
and  returned  It  to  bell,  who  dei>OBlted  It  In 
the  Citizens'  National  Bank  to  the  credit  of 
Matthewa  Matthews,  wbea  he  took  the  con- 
tract, was  tactically  without  funds,  and  be- 
came more  deeply  Involved  financially  until, 
at  the  time  of  the  final  payment,  he  owed  the 
bank  $2,200  on  a  note  for  borrowed  money 
and  $2,900  on  an  overdraft  Bell,  as  cashier, 
immediately  applied  the  proceeds  of  this  final 
certificate  In  payment  of  the  Indebtedness  to 
the  bank.  Instead  of  to  the  settlement  of  the 
construction  bills  for  material,  amonntioK 
to  $6,872.15,  which  were  In  the  hands  of  Bell, 
and  whitii  had  begun  to  accumulate,  ss 
shown  by  the  estimates,  as  early  as  .^n*U. 
After  the  final  payment,  the  foreman  re- 
mained OD  the  job  and  completed  the  build- 
ing under  tbe  supervision  of  Bell  and  the 
architect  During  this  time  the  foreman 
signed  Matthews'  name  to  diecks  drawn  on 
the  bank,  Irat  in  wliich  Matthews  bad  no 
funds,  to  pay  labor  bills,  and  Bell  as  cashier, 
honorisd  these  tdiecks.  In  this  way  another 
overdraft  of  MatOiews  accnmulated  at  tbe 
bank  after  October  17th  «f  $47ai8,  and  on 
December  Slat  the  building  ?*?^rf  ny  paid 
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this  OTvrdraft  and  also  the  unpaid  ttiAterlBl 
bills  of  Matthews,  amoontliig  to  $8372.16. 
making  an  aggr^te  of  $7,SS0^  more  than 
the  contract  price,  which  is  the  amount  In- 
volved In  this  Buft 

The  15  per  cent  Was  not  retained  as  pro- 
vided by  the  contract,  receipted  bills  lt>r 
labor  and  material  were  not  exhibited  or 
required  before  the  payment  of  certi  flea  tee 
based  upon  estimates ;  and  the  final  peymoit 
on  the  contract  price  was  made  contrary  to 
the  terms  of  the  contract,  before  the  build- 
ing was  completed  aod  applied  to  the  pay- 
ment ot  Matthews'  Indebtedness  at  the  bank 
to  save  it  fnHn  loss*  Instead  of  jkreserving 
the  fond  to  meet  any  contingency  which 
might  arise  In  connection  with  unpaid  bills. 
The  boUdtng  company  evidently  relied  upon 
the  contractor's  bond  to  make  good  any  out- 
standing obligations. 

[1  ]  2.  Tlie  contract  and  hood  measored  the 
surety's  llaMItty,  and  where  the  Baaanlng  of 
a  contract  with  a  emnprautated  surety  Is 
clear  and  nnamblgnons,  tt  should  be  eaoforc- 
ed,  like  other  oontncts.  aeconUng  to  tiie 
plain  meaning  and  Intention  of  the  words 
employed.  Banday  t.  London  Oa,  M  Oolo. 
508.  502,  106  Pac.  686;  People  v.  Beach,  49 
Colo.  61«.  618,  113  Paa  BIB,  87  L.  B.  A.  (N. 
S.)  873;  Covey  v.  S<dilesswohl,  50  Colo.  68. 
69,  114  Pac.  292;  Warner  v.  Conn.  Unt.  Oa. 
109  U.  S.  367,  363,  3  Sup.  Ot  221,  27  U  Eld. 
9^;  American  Surety  Co.  v.  Pauly.  170  U. 
S.  144. 18  Sup.  Ct  552,  42  U  Ed.  977;  Ouai^ 
anty  Oo.  t.  Medianlcs'  Co..  188  U.  S.  402.  409, 
22  Sup.  Ct.  124,  46  L.  Ed.  253;  Hormel  v. 
American  Bonding  Co.,  112  Hlnn.  2SS,  293, 
128  N.  W.  12,  83  Ll  B.  A  <N.  S.)  613 ;  Long 
T.  American  Surety  Ca,  28  M.  D.  187 
N.  W.  41. 

[2]  8.  The  surety  was  entitled  to  the  bme- 
flt  of  the  provlsicms  of  the  contract:  That 
the  contractor  should  be  required  to  produce 
receipts  showing  that  his  labor  and  material 
blUs  were  paid.  t)efore  receiving  payments  on 
the  architect's  oertlflcates ;  that  15  per  cent 
of  the  contract  price  should  be  retained; 
and  that  the  final  payment  should  be  with- 
held until  80  days  after  the  completion  of 
the  bnildlng.  Ibey  were  In  the  bond  when 
thb  obligation  was  assumed,  and,  if  taken 
out  by  the  obligee  ta  not  reoognlBed  or  en- 
forced, the  surety  was  discharged.  Who  can 
say  If  a  contractor  could  be  paid  In  advance, 
in  disregard  of  these  provisions  and  with- 
out the  protection  they  afford  the  bonding 
company,  that  the  surety  would  sign  the 
bond  ?  Here  was  a  fund  In  plaintiff's  hands, 
and  Instead  of  retaining  or  disbursing  it 
according  to  the  terms  of  the  contract,  it 
paid  the  whole  amount  to  the  contractor, 
relying  on  the  bond  for  protection  against 
outstanding  labor  and  material  bills.  If  it 
could  do  this,  why  not  pay  the  whole  contract 
price  to  the  contractor  at  the  beginning  and 
rely  on  the  bond  for  the  completion  of  the  j 
building?  The  answer,  of  course. 'Is  tiiat  the 
bond  contains  no  such  provision.  The  surety  | 


had  a  light  to  rely  upon  the  aflrreement  of 
the  obligee  to  perform  these  provisions  of 
the  contract,  and  a  failure  to  observe  them 
snbstltated  a  different  obligation,  which  it 
did  not  aasnm^  The  owner  could  not  ignore 
ndi  provisions,  pay  the  full  contract  price 
to  the  contractor  prematurely,  and  rely  upon 
ttae  btmd  to  ntake  good  any  defi^ency.  Such 
stIpulatlonB  in  a  building  contract  redound 
to  the  benefit  of  the  surety  In  two  particu- 
lars: They  create  a  sum  In  the  hands  of  the 
owner  for  the  surety's  protection  and  at  the 
same  time  aet  as  an  ioeentive  to  the  con- 
tractor  to  complete  the  building.  If  he  re- 
ceives his  compensation  without  being  re- 
quired to  pay  his  material  and  labor  bills,  the 
pressure  upon  him  to  complete  the  building 
according  to  contract  is  lost,  and  it  fumialies 
a  temptation  to  abandon,  ratiier  than  an 
incentive  to  complete,  the  contract  If  plain- 
tiff may  ignore  these  provisions,  it  couid, 
with  equal  impunity,  have  paid  the  full  con- 
tract price  to  the  contractor  without  requir- 
ing any  evidence  that  a  single  cent  had  been 
paid  to  mechanics  and  mateclahneu.  Tlielr 
very  purpose  is  to  prevent  the  contractor 
from  drawing  the  m<Miey  to  be  paid  on  the 
contract  and  apprc^riating  It  to  his  own  use. 
leaving  bills,  for  material  and  labor  entering 
Into  the  construction  of  the  building,  unpaid. 
We  think  we  may  safely  say  that  no  bondtog 
company  would  sign  a  contractor's  bond  un- 
der the  terms  of  which  such  a  procedure 
could  result  The  agreement  to  keep  the 
building  free  from  labor  and  material  liens 
was  upon  the  condition  that  these  provisions 
should  be  complied  with  according  to  the 
terms  of  the  contract  Where  the  surety  Is 
deprived  of  such  safeguards  and  restrictions 
contained  in  a  contract  and  upon  the  per- 
formance of  whldi  It  had  a  right  to  rely 
when  it  assumed  the  obligation,  we  think  it 
is  wholly  released  from  any  liability.  Mor- 
gan Co.  T.  Salmon,  18  N.  M.  72, 135  Pac.  568, 
U  B.  A.  1916B.  407 ;  Kelsay  v.  Botsky  CTex- 
Civ.  App.)  178  S.  W.  837,  841;  County  of 
Glenn  V.  Jones,  146  CaL  518.  80  Pac.  695; 
Prairie  State  Bank  v.  U.  S.,  164  D.  S.  227, 
17  Sup.  Ct  142,  41  I*  Ed.  412;  Board  v. 
Branham  (O.  G)  67  Fed.  179;  U.  S.  v.  Mc- 
Intyre  (C.  C.)  Ill  Fed.  590,  597;  National  Co. 
V.  Long,  125  Fed.  887,  60  C.  O.  A.  623 ;  Shel- 
ton  V.  American  Co.,  131  Fed.  210,  66  0.  C.  A. 
94;  U.  S.  Co.  T.  Rice,  148  Fed.  206,  78  a  C. 
A.  164;  Fidelity  Co.  v.  Agnew,  152  Fed.  955, 
82  O.  C.  A.  103;  Gato  v.  Warrington,  37  Fla. 
542,  19  South.  883;  Long  v.  American  Co.,  23 
N.  D.  492,  137  N.  W.  41:  SImonson  v.  Grant, 
36  Minn.  439,  31  N.  W,  861;  Hormel  v.  Ameri- 
can Co.,  112  Minn.  288, 128  N.  W.  12,  33  L.  R. 
A.  (N.  S.)  613 ;  Taylor  v.  Jeter,  23  Mo.  244 ;  Ev- 
ans V.  Graden,  125  Mo.  72,  28  S,  W.  439;  Firfit 
Nat.  Bank  v.  FldeUty  Co..  146  Ala.  335,  40 
South.  415.  6  L.  R.  A.  (N.  S.)  418,  117  Am. 
St  Rep.  45.  8  Ann.  Oaa.  241;  Tillage  v.  Leon- 
ard, 68  Conn.  495,  37  Aa  387;  Lawhra  v. 
Toors,  78  Ark.  47S.  84  S.  W.  686;  National 
Oo.  T.  Lon&  79  Ark.  623,  96  B.  W.  T4S:  Eager 


Digitized  by  Google 


284 


163  PACIFIC 


BBPOBTBB 


(OolOi 


T.  Seeds.  21  Okl.  624,  96  Paa  646;  Gowderj 
T.  Hahn,  106  ^.  460,  81  N.  W.  882,  76  Am. 
St  Rep.  928;  Electric  Co.  t.  U.  S.  Co..  UO 
Wis.  484,  80  N.  W.  648,  68  U  B.  A.  609; 
OreenvUle  r.  Omand,  51  S.  0.  121,  28  8.  BL 
147;  B&ekns  T.  Ardier,  109  Mich.  666,  67 
N.  W.  918. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  enter  Jndgment  of  dismissal. 

Rerersed  and  remanded. 


WUITB,  a  3.,  and  SOOTT.  concur. 


NATIONAIi  SUKEITT  CO.  t.  CANON,  Coun- 
ty Treasurer.  (No.  8611.) 

(Supreme  Court  of  Colorado.  Jan.  2, 1917.  Re- 
hearing Denied  March  H,  1917.) 

L  DE  POSIT  A«  IKS  «=»18— LlABTLlTT  OF  SUKTrr 

— "MoNrr  DxPosrrxD." 
The  Ruret;  on  a  bond  to  secure  a  county 
treasurer  for  money  deposited  in  a  bank  Is  liable 
for  a  deposit  credited  by  the  bank  on  d^very  of 
receipts  for  taxes  owing  by  its  president  and  \ty 
a  corporation  In  which  he  was  interestedt  rinoe 
tbe  terms  of  the  bond  are  to  be  construed  ac- 
cording to  their  everyday  meaning,  and  as  such 
they  include  deposits  of  instruments  whidi  the 
bank  treats  as  money  as  well  as  depoaits  of  mon- 
ey itadf. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  {  27. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Money  Deposited  In  Bank.] 

2.  Depobitabies  €=>14— Action  AQAinsi 

SUBETT— BtIDENCD— OUBTOM. 

Bvidence  of  a  practice  by  the  officers  of  a 
bank  for  several  years  to  credit  the  account  of 
the  county  treasurer  with  the  amount  of  taxes 
due  from  the  bank's  president  and  from  a  cor- 
imration  in  which  he  was  interested  on  delivery 
of  tax  receipts  to  the  bank,  is  admissible  In  an 
sction  against  the  surety  on  the  bond  securing 
the  treasurer's  deposits  in  the  bank  to  show  the 
president's  authority  to  make  such  a  deposit 
for  such  taxes  and  ratification  thereto  by  the  dl- 
even  though  tt  is  not  snffident  to  show  a 
eostom. 

[Ed.  Note^For  other  eases,  m»  Depositaries, 
Oent  Dig.  I  27.] 

8.  Dbpositabibs  ^alS-— Banks— Subxtie»— 
Deposit— Entbt  bt  Bane  Opticeb. 
Where  the  president  of  a  bank  acting  as  re- 
cdving  teller  made  a  deposit  slip  in  faror  of  the 
county  treasurer  for  the  amount  of  taxes  due 
from  him  and  from  a  corporation  in  which  he 
was  interested,  the  bank  is  liable  for  the  amount, 
though  neitber  the  president  nor  the  corporation 
had  sufficient  funds  on  deposit  to  pay  the  taxes, 
and  though  the  deposit  was  never  credited  to  the 
treasurer  on  the  oooks  of  the  bank,  since  the 
president  had  authority  to  accept  such  deposit, 
and  the  treasurer  was  not  reqnired  to  see  that 
he  performed  his  duty  to  sntar  it  on  tiie  tsuik's 
booKs,  and,  therefore,  after  the  tsUure  of  the 
bank,  the  surety  on  the  bond  securing  the  deposit 
Is  liable  for  the  amount 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  I  27.) 

4.  Dbposxxabibb    ^»14— AonoH  AaAxivaT 

StrUTY— PUBADXHO. 

A  county  treasurer  suing  on  the  brad  secur- 
ing his  deposits  in  a  bank  can  rely  on  the  prac- 
tice of  the  bank  to  enter  as  deposits  the  taxes 
due  from  its  president  and  from  a  eorpwatlon 


in  which  he  was  Interested  on  deitvery  of  tibs 
tax  receipts  without  pleading  such  pra<M:ice. 

[Ed.  Note.— For  other  cases,  se6  Depositarlei^ 
Cent  Dig.  {  27.] 

Error  to  District  Ooort,  Mesa  County; 
Tbomas  J.  Black,  Judge. 

Action  by  Ben  ton  Canon,  as  Treasurer  of 
Mesa  County,  against  the  National  Surety 
Company.  Judgment  for  plaintlfC,  and  de- 
fendant brings  error.  Affirmed. 

McMnlUn  A  Sternberg,  of  Grand  Junction, 
for  plaintiff  in  error.  Griffith,  Watson  & 
SmiOi,  ot  Grand  Jnnctloiit  tor  defendant  In 
«nor. 

TBLLBB,  J.  The  plaintiff  in  error  was  a 
surety  oa  a  bond  of  the  Mesa  County  Na- 
tional Bank  to  secure  the  d^endant  In  er- 
ror for  sndi  deposits  as  he  might  make  as 
county  treasurer  in  said  bonk.  On  NovMUber 
28,  1918,  the  bank  was  cloaed  1^  a  ganra- 
ment  examiner,  and  has  not,  itfnce  tliat  Omt, 
been  open  for  business. 

The  defendant  In  error,  after  the  ftillare 
of  the  bank,  brought  suit  on  the  bond  to  re- 
cover the  sam  of  $12,000,  which,  it  Is  alleged, 
the  treasurer  liad  on  deposit  when  the  bank 
dosed.  The  answer  admits  that  thwe  was 
on  deposit  the  snm  of  98/^76,  and  denies 
ttiat  the  deposit  was  In  exieeas  of  said  sum. 
Subsequently  the  surety  company  paid  to  the 
treasurer  the  sum  last  mentioned,  and  the 
further  snm  ot  $1,474.80,  the  amount  of  the 
bank's  taxes.  The  trial  court  found  for  the 
plaintiff  and  entered  judgment  in  the  snm 
of  $2,508.44. 

The  dispute  as  to  the  amount  on  deposit 
arose  ont  of  the  following  state  of  affairs: 
Some  days  prior  to  OcfeobO'  8,  IMS,  Orsm 
Adams,  who  was,  at  the  tlme^  preatdent  ot  said 
bank,  and  in  the  active  management  thereof, 
applied  to  tbe  connty  treasarer  to  bare  made 
up  for  him  and  brought  to  the  bank  certain 
tax  reeeipts,  ooralnff  the  tazee  of  the  bank, 
two  properties  in  wldch  be  was  Interested, 
and  his  own  taxes;  be  promising,  <m  re- 
ceipt of  the  tax  receipts,  to  give  the  county 
treasurer  credit  ttier^or  on  his  aooonri;  with 
the  bank.  On  the  8th  of  October,  tbe  coun- 
ty treasnrer^  boOUaMper  took  tbe  ree^its 
to  tbe  bank  and  gave  ttiem  to  Adams,  and 
received  from  him  a  dejpoeit  slip,  on  wbleh, 
under  tbe  date  aforesaid  and  under  tbe  ti- 
tle "Cakeeks,"  tbe  following  items  were  al- 
tered: 

SUte   62.BO 

Nat    1,422.80 

Adams  16  &  16   5U7.15 

**         "    71.70 

"     18-16   0,483.30 

**        «    21L40 

OA   182.55 

$3,900.90 

At  the  time  ot  this  transaction.  Adams  re- 
quested McCllntock,  the  bookkeeper,  to  Issue 
to  hlra  a  certificate  showing  all  taxes  paid  on 
the  above^escribed  property,  in  aooordanoe 


reetoriL 
general 
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with  the  lOOTliiou  of  ncaon  Q6Q6,  B.  S. 
XB08,  et  seq.  Tba  certificate  was  tasoed  on 
tbat  day  or  the  next  The  bookkeeper  cred- 
ited the  treasnrer's  account  with  the  bank 
with  the  sum  shown  an  said  deposit  slip. 
After  the  bank  closed  its  doors,  it  was 
leained  that  the  treaaorer'B  account  on  the 
books  of  the  bank  had  not  been  credited  with 
this  deposit.  Thereupon  the  matter  was  tak- 
en up  Willi  Adams,  and  he  was  reqoested  to 
retnm  the  receipts.  He  did  this  within  three 
days  after  the  closing,  of  the  bank,  and  the 
notations  on  the  treasurer's  books,  to  the  ef- 
fect that  the  had  been  paid  on  these 
properties,  were  erased.  The  recdpts  were 
perforated  and  marked  "Canceled"  on  No- 
vember SOtb.  It  appears  from  the  teattmcmy 
tiuLt,  <m  the  cancellation  of  the  tax  receipts 
for  which  tbe  treamrer  claims  a  right  to 
credit,  the  practice  la  to  paste  the  canceled 
receipt  orer  the  duplicate  receipt  wbidi  Is 
retained  In  tbe  reo^pt  book.  Unless  the  du- 
plicate la  so  pasted  orer,  tbe  treasure  is 
not  glTen  credit  for  a  canceled  receipt  It 
was  not  so  pasted  over  in  this  case;  and  the 
eertUcate  was  not  letwned. 

It  is  agreed  that  the  figures  "15  it  16"  and 
"13-16"  refer  respeetlTely  to  two  business 
blocks,  tbe  first  knowQ  aa  tbe  "EUectrlc  Bulld- 
iDg,"  and  tbe  other  as  tbe  "Canon  Block," 
both  of  which  properties  belonged  to  tbe  Or^ 
aim  Adams  InTestment  Company.  It  Is  also 
agreed  that  tbe  first  two  items  ooror  the 
tnnk's  taxes. 

Tbe  bank  was  a  tenant  In  tbe  Canon  Block, 
and  there  was  evidence  tbat  It  owned  seven- 
flfteenths  of  tbe  stock  of  tbe  Orson  Adams 
Investment  Company.  There  was  uncon- 
tradicted evidence  whldb  showed  a  custom 
on  tbe  part  of  the  bank  to  request  of  tbe 
treasurer  tax  reoeipts  covering  the  taxes  of 
various  persons  and  corporations,  and,  up- 
on deposit  of  such  receipts,  to  give  the  coun- 
ty treasurer  credit  for  the  amount  thereof. 
This  custom  was  shown  to  have  existed  as 
far  back  as  1696 ;  and  durtaig  the  fonr  years 
In  wbldi  the  defendant  in  error  had  been 
treasurer,  such  had  been  tbe  bank's  practice 
In  paying  taxes  for  ita^  and  others. 

CI]  The  question  presented  by  tbls  wilt  of 
error  1b  whether  or  not  the  bank  became  11a- 
Ue  for  tbe  sum  named  In  saSA  deport  slip. 
Plaintiff  in  error  contends  that  the  surety 
is  liable  only  accwding  to  the  strict  terms  of 
the  bond  for  mon^  depoi^ted  with  tbe  bank, 
and  urges  that  in  this  case  there  was  no 
nwney  deposited.  We  cannot  agree  with  this 
contention.  The  terms  of  tbe  bond  axe  to  be 
construed  according  to  tbeir  everyday  mean- 
ing. It  is  common  knowledge  that  the  greater 
portion  of  deposits  in  banks  are  not  made  of 
numey,  but  of  Instruments  which  are  treated 
as  moo^.  Tbe  plain  ™*MP"*mg  of  this  bond  Is 
tbat  tbe  surety  eimipany  shall  be  liable  for 
such  sums  as  the  bank  receives  as  money, 
and  for  which  It  doe>  not  account  This 
transaction  was  not  peculiar,  It  being  a  natn- 
lal  method  of  paylog  taxes  by  the  bank  It 


would  have  been  an  idle  ceremony  for  tbe 

bank  to  pay  the  bookkeeper  money  which  be 
would  naturally  immediately  return  to  the 
bank  for  deposit  We  think,  therefore,  there 
was  no  error  In  admitting  the  deposit  slip  in 
evidence; 

[2]  It  Is  further  contended  that  Adams  bad 
iu>  antborlty  to  credit  the  treasurer  with 
these  sums  as  paid  for  taxes  by  persons  or 
cwcems  which  had  not  on  deposit  tbe 
amount  of  money  required  to  pay  the  tans. 
Tbe  defendant  in  error  upon  this  point  re- 
lies on  the  evidence  of  the  payment  of  taxes 
In  this  manner  for  many  years.  Plain  tiff  in 
error  quotes  extendvely  from  tbe  autbOTl- 
tles  to  show  that  the  evlden<»  Is  not  suffi- 
cient to  estabUsh  a  custom.  This,  however, 
is  not  tbe  intent  of  the  evidence.  It  is  only 
necessary  in  tJiis  case  to  produce  evidence 
which  shows  an  aizqulescence  in  this  prac- 
tice by  t^e  managing  officers  of  tb»  bank. 
This  requires  evidence  not  of  a  general  cus- 
tom, but  of  a  practice  or  usage  by  the  bank. 
If  this  method  of  paymuit  has  hem  going 
on  for  a  series  of  years,  It  must  be  presumed 
that  the  directors  of  tbe  bank  were  aware 
of  it  In  allowing  it  to  continue,  they  rat- 
ified the  past  payments  and  authorised  (be 
officers  to  continue  tbe  practtc& 

[t]  Nor  do  we  think  It  Important  that  the 
bank's  books  were  not  credited  with  tbe 
amount  of  this  deposit  Tbe  deposit  slip  was 
made  by  the  president  of  tbe  bank,  who,  at 
the  time,  was  acting  as  receiving  teller; 
and,  under  tbe  autborltles,  a  pwson  dealing 
with  tbe  bank  ta  a  matter  wltUn  Uie  acc^ 
of  its  business  Is  not  required  to  see  tbat 
the  offlcera  of  the  bank  properly  discharge 
their  duties. 

"The  officers  of  a  bank  are  held  out  to  the  pub- 
lic as  having  the  general  power  to  bind  the  bank 
according  to  the  powers  of  the  office  as  fixed  by 
the  general  law  and  by  tbe  charter  or  the  instru- 
ment that  stands  therefor,  as  well  as  by  the  by- 
laws of  the  bank  when  they  are  known  to  the 
person  dealing  with  the  bank.  They  are  also 
represented  by  the  bank  to  have  the  powers 
which  are  annexed  to  the  particular  office  by  the 
general  usages  and  course  of  business  applying 
to  banks.  •  •  •  Granted,  however,  that  the 
person  dealing  with  the  bank  has  no  notice  of 
the  lack  of  the  agent's  power,  and  that  the  per- 
son claimed  to  be  acting  for  the  corporation  is 
really  its  agent,  for  of  course  the  bank  Is  noi 
responsible  for  the  act  of  a  person  who  is  not 
acting  for  it  he  may  rely  upon  tbe  agent* s  act 
if  it  18  not  contrary  to  law  and  is  within  the 
general  scope  of  the  agent's  usual  authority." 
Zane  on  Banks  and  Banking,  S  96. 

See,  also.  National  Bank  v.  Bnrkhardt,  100 
V.  S.  686,  25  L.  Ed.  766;  Campbell  v.  Nation- 
al Broadway  Bank,  130  Fed.  680,  65  C.  C.  A. 
664 ;  Martin  v.  Webb,  UO  V.  S.  7»  3  Sup.  Ct 
428,  28  L.  Ed.  40. 

In  Mechem  on  Agency  ^  Ed.)  i  717,  it  Is 
said: 

"Tbe  methods  of  dealing  of  the  particular  prin- 
cipal may  be  material,  frequently  by  way  of  es- 
toppel as  shown  in  a  later  section,  but  often  also 
to  show  actual  authority.  For  it  is  entirely 
clMr  that  tbe  continued  conduct  of  tbe  principal 
may  be  used  to  show  how  a  grant  <il  power  was 
intended  to  be  intsrpretsd,  and,  further,  the  vol- 


Digitized  by  Google 


28» 


16S  PAGIBIG 


BBPOBTOB 


(Goto. 


imtarr  aoznieaeenee  of  the  principal  In  the  known 
coarse  of  oondact  of  the  agent  may  serve  to 
show  that  such  conduct  was  in  fact  authorized. 
This  does  not  depend  upon  estoppel,  but  is  an  in- 
ference of  fact  to  be  drawn  nrom  conduct  It 
is  therefore  not  essential—as  it  is  in  cases  resting 
upon  estoppel— that  the  other  par^  shall  have, 
haown  of  tiie  facts  at  the  time  and  relied  vp«i 
them,  but  he  may.  as  In  other  casea  of  aetnal 
authority,  prove  the  aothoritj,  thoagh  iM  was 
iSBorant  of  it  at  tba  time  of  the  act" 

In  Scow  T.  E^Koen'  Bank.  199  Iowa,  1, 
111  N.  W.  82,  It  is  said : 

"If  a  bank  cashier  or  a  bank  president  who  is 
engaged  in  the  active  charge  and  control  of  the 
bank^a  business  receives  at  his  usual  place  of 
business  the  money  or  credits  of  a  customer 
either  aa  a  time  deposit  or  for  credit  on  open  ac- 
count, the  bank  becomav  at  once  chargeable 
therewith,  and  the  fact  that  the  officer  puts  it 
down  in  his  own  pocket  or  converts  it  to  lus  own 
use  Is  no  defense  to  an  action  by  the  depositor, 
if  no  collusioii  In  the  wrong;  appears  on  the  part 
of  the  latter.  The  failure  of  the  officer  to  make 

E roper  entry  in  the  books,  or  Us  wrongful  act 
1  making  an  improper  entry,  la,  so  tar  as  the 
depositor  is  concerned  the  failure  and  wrong  of 
the  bank's  own  agent  and,  under  such  circum- 
stances, in  the  absence  of  guilty  knowledge  or 
ooUuaioo  on  part  of  the  depositor,  the  losa^  if 
any,  is  its  loss.  6  Cyc.  p.  510,  and  note." 

Wasson  r.  Lamb,  120  Ind.  614,  22  N.  B. 
729,  6  li.  B.  A.  191,  16  Am.  St  Bep.  342,  ia 
a  case  very  similar  to  the  one  at  bar.  There 
the  treaaurer  deposited  in  the  bank  rece^ts 
for  taxes  of  the  bank  from  individuals  in  the 
bank  and  from  others  to  the  amount  of  over 
$2,000,  and  credit  therefor  was  entered  on 
tile  treasurer's  passbook.  He  marked  the 
taxes  paid  and  charged  himself  with  the 
collection.  Credit  for  the  taxes  was  not 
placed  up<m  the  bank's  books  mitil  five  da^s 
later.  The  bank  soon  afterwards  failed,  and 
the  treasurer  undertook  to  collect  the  taxes, 
on  the  theory  that  they  had  not  been  paid. 
The  lower  court  held  that  the  taxes  had  been 
paid;  that  the  d^xtslt  was  complete  when 
the  tax  receipts  were  delivered  to  the  bank 
officers ;  that  they  were  deposited  as  so  much 
cash  and  so  taken  by  the  bank.  The  Supreme 
Court  affirmed  the  Judgment.  Plaintiff  In 
error  attempts  to  distinguish  this  case  by  the 
fact  that  the  deposit  was  made  as  money  by 
agreement  between  the  bank  and  the  treasure 
er,  and  that  the  treasurer  had  receipted  tor 
the  money  by  checking  It  out ;  further,  that  the 
deposit  had  been  entered  on  the  passbook 
as  a  lump  sum.  We  do  not  think  that  these 
facts  distinguish  the  case.  As  we  have  al- 
ready sem,  the  act  of  Adams  was  the  act  of 
the  bank,  and  the  Issuing  of  the  certificate 
In  this  case  made  the  treasurer  liable  for  the 
money.  The  fact  that  the  Indiana  treasurer 
had  checked  out  the  money  has  no  bearing 
upon  this  point.  In  each  case,  the  impor- 
tant fact  is  that  the  treasurer.  Induced  by  an 
act  of  the  bank,  treated  the  taxes  as  paid, 
and  became  responsible  for  the  amounts  re- 
ceipted for.  Nor  can  we  see  that  the  fact 
that  in  that  case  there  was  no  bond  In  suit 
has  any  effect  upon  the  case  as  an  authority. 

[4}  For  the  reasons  above  stated  In  dis- 


cassUlg  the  practtoe  of  dq;>oslting  tax  re- 
ceipts, It  was  not  neoesaaiy  for  the  plaintifF 
below  to  iriead  the  usage  or  practice,  upon 
whldi  he  now  relies. 

We  do  not  CMislder  De  Baca  t.  Hlnins,  SS 
CMtf.  79,  14S  Pac.  8S2,  L.  B.  A.  lOlQB,  1091, 
as  In  point  Tbm  the  president  of  the  bank, 
during  the  abamoe  of  ^  cadiler,  gave  to 
his  personal  creditor  his  cheek  <hi  the  bank 
-~«.  draft  signed  by  himself  as  cashier — and 
a  certUkate  of  de|>06it  payable  four  montlui 
after  date,  which  was  also  signed  by  blm  as 
cashier.  It  was  held,  that  the  draft  and  tJie 
certiflcate  of  d^KMlt  were  themadTes  notice 
to  the  creditor  that  Us  debtor  was  paying 
him  with  the  funds  of  the  bank,  and  that  the 
creditor  must  have  known  that  the  Issning 
of  these  Instrtunents  was  not  a  tnuuactlim 
with  the  bank,  and  not  Its  bustness,  but  wltti 
the  officer  personally  and  In  his  busineea. 
This,  the  court  holds.  Is  the  test,  and  such 
a  payment  Is  not  good  unless  rtiown  to  have 
been  anthorlzed  or  snbeeqoently  ratified. 

As  we  are  of  the  opinion  that  the  defmd- 
ant  In  error,  under  a  long-<artabUflbed  pno> 
tloe,  was  juBtUed  In  treattug  the  deposit  at 
the  receipts  as  payment  of  the  taxes,  and 
that  the  bank  became  his  debtor  whether  or 
not  the  proper  entries  were  made  upon  its 
books,  we  do  not  find  It  neceesary  to  consider 
the  various  other  questions  dlsoueed  In  the 
brief. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment is  affirmed. 
Jadgment  afflrmed. 

WHITB  and  HILU  JJ.,  concnr. 


MONTEZUMA  WATBB  &  LAND  00.  T.  Me- 
OBAOKBN.  (No.  8687^ 

(Supreme  Court  of  Colorado.  Jan.  2,  UKtT. 
Bebearing  Denied  Mansh  5,  1917.) 

1,  Waxbbs  and  Waixb  Coobsks  4=^17  — • 
Maximum  Bates— Judiciai.  Contbol. 

Water  rates  prescribed  by  the  board  of  coun- 
ty commissioners  nnder  Const,  art  16,  |  8,  Mills' 
Ann.  St.  1912,  U  1096,  8788,  8789,  8791,  are 
subject  to  Judicial  controL 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  306.] 

2.  Watbbs  and  Watxb  Covbses  «=9»2t7  — 
Watbb  Bates— Authobzxt        Boabd  'or 

CoUmSBIONEBS. 
The  l>oard  of  commissioners  of  a  county  three 
months  after  an  order  enjoining  as  unreasonable 
and  confiscatory  a  maximum  watw  rate  preacritn 
ed  by  them  had  been  affinned  on  appeal,  estab- 
lished a  second  water  rate  at  the  same  figure 
without  any  new  evidence  to  show  that  such  rate 
was  not  confiscatoty.  Held,  that  as  the  decree 
enjoining  the  cwiglnal  rate  was  a  OMielnsive  ad- 
judication that  It  was  unreasonable  and  con- 
nacatory,  the  second  rate  cannot  be  upheld  as  a 
valid  exercise  by  the  board  of  its  discretion  being 
In  effect  an  evasion  or  repeal  of  the  decree  with- 
out any  showing  of  changed  conditioniL 

[Ed.  Note.— For  other  cases,  see  Watsca  and 
Water  (bourses.  Cent  Dig.  {  806.] 


4^ror  other  aiuMS      same  topla  and  KBT-NUlCBBB  In  sU  Ker-Nambsred  IHgwIs  and  lade«s 
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Bnor  to  Deayer  County  Court;  W.  G. 
Hood,  Jr.,  Judge. 

Action  by  the  Monteznma  Water  &  Land 
Company,  a  corporation,  against  J.  H.  Mc- 
Cradten.  There  was  a  judgment  austalnlng 
a  demurrer  to  the  replication,  and  platotlll 
brings  error.   Reversed  and  remanded. 

T.  J.  O'Donnell,  J.  W.  Oraliam,  and  Canton 
CDonnell,  all  of  D«iver,  for  plaintiff  In  er- 
ror. Melville  &  Melville,  of  Denver,  for  de- 
fendant in  error. 

SCOTT,  J.  The  plaintiff  In  error  was  the 
owner  of  an  Irrigation  canal  In  the  coxmty 
of  Montezuma,  in  this  state,  and  of  certain 
water  rights,  and  was  carrying  In  said  canal 
waters  for  public  use  for  irrigation.  In 
April,  1895,  upon  the  application  of  certain 
water  users  from  the  said  canal,  the  board 
of  county  commlBsloners  of  Monteznma  coun- 
ty undertook  to  and  did  fix  what  the  board 
held  to  be  reasonable  maximum  rates  for 
water  to  be  delivered  through  the  said  canal 
to  the  water  users  therefrom,  and  among 
which  was  the  defendant  in  error.  The  rate 
was  fixed  at  $90  per  cubic  foot  per  second  of 
time  for  the  irrigation  season.  Afterward, 
and  In  1902,  upon  the  petition  of  the  canal 
company,  the  board  of  county  commissioners 
of  said  county  was  enjoined  by  the  district 
court  from  the  enforcement  of  such  max- 
imum rates,  for  the  reason  the  same  were 
held  to  be  unreasonable  and  confiscatory. 
This  Judgment  of  the  district  court  was  af- 
firmed by  this  court  in  Monteznma  County 
r.  Montffluma  W.  &  L.  Co.,  89  Colo.  166,  89 
Pac  794,  where  a  more  complete  statement 
ot  the  fiicts  may  be  found. 

7%is  action  Is  by  the  canal  company  to  re- 
cover from  the  defendant  McCracben  fbr  wa- 
ter furnished  and  used  for  the  years  1903, 
.1904,  1905,  and  1906,  and  for  the  reasonable 
value  thereof,  alleged  to  be  much  greater 
than  the  rate  fixed  by  order  of  the  county 
commissioners,  and  judgment  was  rendered 
In  favor  of  the  plaintiff,  canal  company. 

Upon  appeal  to  this  court  the  cause  was 
heard  and  determined  1^  the  Court  of  Ap- 
peals, the  Judgment  reversed,  and  the  cause 
remanded  for  further  prooeedlngB.  25  Oolo. 
App.  280,  137  Pac.  903. 

The  only  error  considered  by  the  Court  of 
Appeals  was  the  refusal  of  the  trial  court  to 
permit  the  defendant  to  file  an  amended  an- 
swer to  the  complaint.  The  amended  an- 
swer set  up  a  subsequent  order  of  the  board 
of  county  commissioners  purporting  to  fix  a 
reasonable  maximum  rate  to  be  charged  by 
such  canal  company,  iwedsely  the  same  rate 
as  that  enjoined  by  the  court,  and  which 
the  defendant  claims  Is  the  lawful  rate,  and 
which  amount  the  pleadings  ocmoede  to  have 
been  paid. 

Afterward  and  while  this  cause  was  pend- 
ing in  the  trial  court,  the  sugg«ited  amended 
answer  was  permitted  to  be  filed,  and  the 
plaintiff  filed  Its  reply  thereto.  The  reply 
adndta  the  acUob  of  the  board  of  county 


commisdonerg  on  the  26th  day  of  F^ruary, 
1903,  purporting  to  fix  a  maximum  n^te  ctf 
$90  as  oompenaatlon  for  water  to  be  deliv- 
ered by  the  canal  company ;  alleges  the  for- 
mer action  of  the  board  fixing  the  identical 
rate,  the  action  of  the  district  court  enjoin- 
ing tiKdk  rate,  the  afilrmanoe  of  such  judg- 
ment by  this  court,  and  that  the  said  judg- 
ment was  in  full  force  and  effect  on  the  26th 
day  of  February,  1903,  upon  which  day  the 
order  of  the  board  was  entered,  upon  which 
defendant  relies;  aU^es  that  there  was  no 
other  or  different  evidence  before  the  said 
board  in  relation  to  reasonable  rates  than 
that  upon  which  the  previous  action  of  said 
board  was  based,  and  that  such  rate,  so 
based  upon  the  same  evidence,  had  been  set 
aside  by  the  court  and  declared  and  adjudg- 
ed to  be  inadequate,  unreasonable,  and  con- 
fiscatory. It  is  then  alleged  that  the  said 
action  of  the  board  In  1903  was  and  Is  whol- 
ly contrary  to  law  and  In  violation  of  the 
judgment  of  the  court  It  is  also  charged 
that  the  said  action  of  the  board  of  county 
commlsrioners  of  February  26,  1903,  was  and 
is  the  result  of  a  conspiracy  between  the 
county  commissioners  and  the  water  users, 
intruding  the  defendant,  -and  for  the  purpose 
of  avt^dlng  the  decree  of  the  court  It  was 
further  alleged  that  the  said  rate  under  the 
latter  order  was  never  enforced  as  against 
any  user  of  water  from  said  canal,  that  the 
defendant  well  knew  that  the  plaintiff  would 
not  aUde  by  said  order,  and  that  the  sum 
BO  paid  was  by  agreement  of  defendant  on  ac- 
count only,  and  so  waived  all  benefit  under 
said  order,  and  that  the  defendant  agreed  to 
pay  a  reasonable  price  for  the  service  for 
each  year.  Demurrer  to  this  replication  was 
sustained  by  the  court,  and  the  matter  la 
presented  for  review  upon  such  ruling. 

[1]  Artids  16, 1  'S,  the  Oonstttntion  pro- 
vides; 

"The  General  Aasembly  shall  provide  by  law 
that  the  board  of  county  commissionns  In  their 
respective  counties  shall  have  power,  when  ap* 
plteatim  is  made  to  them  by  either  party  intw- 
ested,  to  establish  reasonable  maximum  rates  to 
be  charged  for  the  use  of  water,  whether  fomish- 
ed  by  IndiTldQals  or  corporatlonB." 

Statutory  regulations  for  the  enforcement 
of  this  consUtutlonal  provision  are  provided 
by  sectiODs  1096,  S788,  3780,  and  8791,  Mills' 
Ann.  Stats.  1912.  Such  maximum  reasonable 
rates  fixed  by  the  board  of  county  commis- 
sioners are  subject  to  Judicial  control. 
Wheeler  v.  Northern  Colo.  Trr.  Co.,  10  Colo. 
688,  17  Pac.  487,  3  Am.  St  Rep.  603. 

[I]  The  question  necessary  to  be  determin- 
ed in  this  case  is  whether  or  not  wh«i  a 
board  of  county  commissioners  has  fixed  a 
maximum  rate  to  be  charged  by  such  a  pub- 
lic utility,  and  when  such  rate  has  been  held 
by  a  court  of  competent'  jurisdiction.  In  a 
prox>er  proceeding,  to  be  unreastmable  and 
oonflscatory,  and  while  such  judgment  Is  In 
full  force  and  effect,  may  the  board  of 
county  ccwunlsaUniers  upon  precisely  tbe 
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same  evldoice,  fix  the  iame  rate  for  aoeih 
aentoes  to  be  diaiged  by  the  atllity. 

In  considering  ttils  qnestlon  It  must  not  be 
owlooked  that  the  case  In  39  Colo.,  this  case 
In  25  Colo.  App.,  were  and  now  are  to  be  de- 
termined from  the  pleadings.  The  demurrers 
In  each  case  admit  for  the  purpose  the  troth 
of  the  pleadings  so  attacked.  The  allegations 
of  the  complaint  considered  the  court 
and  nnder  which  It  hdd  the  rate  fixed  by  the 
board  to  be  conflscatory  were  as  follows: 

'TThat  the  entire  amount  received  by  plaintiff 
from  all  sonrces  for  the  year  18&8  was  V>,4^f^■''£i, 
and  that  the  operatinE  expenses  and  taxes  for 
that  year  were  |9,883.99;  Out  for  tiie  year  1890 
the  entire  rerenne  received  was  |6,2]0.65,  and 
tbe  operating  expenses  for  that  year  were  $7,- 
810.lv.  Tbe  receipts  and  eiqjenses  tor  each  year 
thereafter.  Dp  to  and  incloding  the  year  1901, 
showing  mat  the  taxes  and  operating  expenses 
for  the  years  1898  and  1901,  InclnsiTe,  exceeded 
the  revenne  for  said  years  in  tbe  sum  of  $10,660.- 
IBw" 

It  appears  tliat  the  }adgment  of  the  dis- 
trict court  was  entered  on  the  11th  day  of 
NoT^ber,  vaxt,  and  the  new  order  issued 
by  the  board  of  county  commissioners  on  the 
26tb  day  of  February,  1903,  or  slightly  more 
than  three  months  afterward,  and  It  is  urged 
that  there  could  have  been  no  such  change  in 
conditions  within  this  short  period,  as  may 
Justify  the  order  of  the  board  upon  the  sec- 
•oad  hearing;  and  also  that  such  proceeding 
by  the  board  to  fix  roailmnm  rates  to  be 
charged  tbe  utility  was  an  inTssion  of  the 
Iniunctlve  order.  Ndther  of  these  proposi- 
tions can  be  sustained.  The  most  that  can 
be  said  of  this  circumstance  Is  that  this  court 
cannot  indulge  In  a  presumption  that  in 
such  limited  time  there  was  depredation  In 
the  value  of  plalntifTs  plant,  or  a  decrease  In 
Its  operating  and  other  eipenBea. 

It  is  the  continuing  duty  of  the  board  of 
county  commissioners,  in  the  manner  pre- 
scribed by  law,  to  fix  reasonable  rates,  and 
It  is  no  violation  of  an  injunctive  order  de- 
claring a  rate  theretofore  fixed  unreasonable, 
tor  snch  board  to  immediately  proceed  In  the 
manner  provided  by  law  to  fix  a  reasonable 
maximum  rate.  The  Judicial  power  was  ex- 
hausted when  the  court  found  the  particular 
rate  in  question,  under  the  testimony  pre- 
sented, to  be  unreasonable. 

In  the  case  of  C,  B.  &  Q.  B.  Co.  v.  Dey 
<U.  0.)  88  Fed.  656,  the  State  BaUroad  Com- 
mission  of  Iowa,  after  the  issuance  of  a 
temporary  injunction  enjoining  the  commis- 
sion from  enfordng  a  schedule  of  rates,  pro- 
ceeded to  a  farther  bearing  and  detemilna- 
tlon  <^  rates  for  the  same  classes  of  service, 
and  it  was  charged  by  the  OHnplalnant  com- 
pany. In  &  sni^lemental  bill,  that  the  com- 
mission was  seeking  to  evade  the  force  of  the 
injunction,  and  to  cast  npcm  complainant  a 
schedule  of  rates  substantially  the  same  as 
that  mjolned.  In  reply  to  this  contention 
it  was  said  by  Mr.  Justice  Brewer: 

"E^rst.  Has  there  been  an  invasion  of  in- 
junction order  heretofore  issued,  and  therefore  a 
practical  contempt  of  that  order?  •  •  •  With 


reference  to  the  first  question  there  is  little  room 
for  doubt  In  the  injunction  which  was  Issued 
there  was  no  assamptioa  of  power  to  prescribe 
rates,  and  no  pretense  ot  interfering  with  the 
commissioners  in  the  discharge  of  any  duties  im- 
posed upon  them  by  statute.  The  lunits  of  ju- 
dicial interference  were  I  think,  tdeariy  stated 
in  the  opiaion  filed.  Bailway  Co.  v.  Da.  85  Fid. 
866  [1  Ti.  B.  A.  744].  Beyond  that  limit,  as  I 
said,  the  ooarts  have  no  power  to  go;  and  tbe 
whole  matter  is  relegated  to  tbe  discretion  of  tbe 
commissioners.  It  would  Ik  strange  indeed,  aft- 
er the  varions  adjudications  of  tiw  Sameme 
Court,  if  any  court  should  aasume  to  prMcriba 
a  schedule  of  rates.  Again,  the  ccoDmissioners 
acted  simply  upon  complaints  filed.  They  could 
not  abandon  the  duty  cast  upon  them  by  the 
statute  of  receiving  and  acting  upon  such  com- 
plaints. •  *  •  And  finally  ft  must  be  observ- 
ed ttut  the  question  what  are  reasonable  rates 
is— as  perhaps  none  know  better  than  these  com- 
missioners—one of  exceeding  intricacy  and  diffi- 
culty, and  it  would  be  strange  indeed,  if  an  hon- 
est effort  on  tbeir  part  to  solve  that  question  in 
the  discha^  of  thebr  official  dutiea  oould  be  de- 
nounced aa  an  intmHonal  oonteiQpt  oC  Judldal 
orders." 

Bat  in  this  case  the  pleading  alleges  and 
the  demurrer  admits  that  there  was  no  oth- 
er or  dUTerent  evidence  upon  the  second  hear- 
ing than  at  the  first,  and.  that  therefore  tbe 
order  was  based  on  the  same  state  of  facts 
considered  by  the  court.  If  this  be  troe,  the 
second  hearing  was  not  for  the  good-faith 
purpose  of  ascertaining  and  fixing  a  rea- 
sonable rate,  but  on  the  contrary  was  in  ef- 
fect a  repudiation  of  the  court's  order  and 
decree,  declaring  such  rate,  under  the  facU 
presented,  to  be  unreasonable. 

This  tfao  board  of  county  commissioners 
had  no  power  to  do,  and  its  said  order  waa 
void.  It  must  be  held  that  the  Judgment  of 
the  court,  considering  the  same  evidence,  and 
declaring  the  Id^tical  rate  to  be  unreason- 
able and  amflscatory,  waa  res  adjudicata. 
Otherwise  there  would  be  presented  a  case 
of  battledore  and  tOiuttlBoock  between  the 
courts  and  the  rate-fixing  power,  each  invad- 
ing and  usurping  the  lawful  functions  of  the 
other.  Snch  conduct,  if  permitted,  can  have 
no  other  ^ect  than  to  nnUlfy  the  qdrit  and 
purpose  of  tho  law,  and  to  defeat  rate  iso- 
lation. 

It  is  urged  that  the  Court  of  Appeals  de- 
cision (25  Colo.  Ai^  280,  137  Pac  003)  is  in 
conflict  with  the  view  here  repressed.  While 
there  are  expressions  In  that  opinion  tMt 
may  Justify  such  conclusion,  they  were  not 
necessary  or  Important  in  the  determination 
of  the  matter  then  before  the  court,  and  are 
not  persnaslve  here.  The  amendment  to  the 
answer  considered  in  that  case  pleaded  a 
prima  fttde  valid  order.  The  attack  upon 
its  validity,  here  considered,  was  not  before 
the  Court  of  AOT>eala.  We  do  not  deem  It 
Important  or  profitable  to  oonsldar  other  <s^ 
rors  assigned. 

The  Judgment  of  the  trial  court  la  reversed, 
with  instruction  to  overrule  the  demnrrw  to 
the  replication,  and  to  proceed  as  tbe  par* 
ties  may  be- advised. 

WHITB  and  GABBIQUIBS,  JJ„  concor. 
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DAMAS  T.  PDOPLE.   (No.  8874.) 

(Supreme  Court  of  Oolorado.   Jan.  2,  1917. 
Beheazlns  Doiied  March  6, 1917.) 

L  GBmuTAi.  Law  *=»588(3)  —  Confissiohb— 

Direct  ob  CiBcrMaTANTiAL  Evidence. 
Under  Kev.  St.  1906,  {  1624.  declaring  that 
BO  person  shall  anffer  the  death  penalty  who 
Bhau  have  been  convicted  on  circtmuttantial  evi- 
dence alwe,  testimony  as  to  an  alleged  confes- 
tion  by  accused  which  he  repudiated  and  de- 
nied fa  not  direct  evidence  which  would  juatify 
m  coDvictioik  and  impoaitlon  of  the  death  penali?, 
all  other  evidence  in  the  caw  being  dreomstan- 
tlal. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Gent.  DW.  1 1229.] 

2.  Cbimtnal  Law  «=9S38(S)  —  Btidbkcb— 

OoNnssioirs. 
A  confession  repudiated  by  aecnsed  should 
be  received  with  cautfon,  beias  adndtted  as  an 
exception  to  the  role  against  hearsay  and  open 
to  many  objections,  and  while  testimony  as  to 
an  alleged  confession  Is  direct  evidfflice  of  the 
maldng  of  the  confessioa,  it  is  not  direct  evi- 
dence of  the  facta  contained  in  tJw  omfeaaion. 

[Ed.  Note.— For  other  easea,  see  Orimlnal 
Law,  Cent.  Dig.  |  1229.] 

8.  WiTNBasEs  «g=240{l)  —  BacaimiATiOH — 
Leading  Questions. 
The  state  should  not  on  direct  examination 
aak  questiona  suggesting  the  answer  to  the  wit- 
neas. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  %  8S7.] 

Gabbert,  C.  J.,  and  Garrigues,  J.,  dissenting. 

En  Banc.  Brror  to  District  Court,  Hner- 
fitno  County ;  Granby  Hlllyer,  Judge. 

Vldk  Damas  was  cwTlcted  of  mtirder,  and 
be  brings  error.  Berersed  and  remanded. 

Weber  &  Olson,  of  Salt  Lake  City.  Utah, 
and  John  L.  East  and  Bomilly  B.  roote,  botb 
of  Walsenburg,  for  plaintiff  in  en«r.  Fred 
Farrar,  Atty.  Gen.,  and  Frank  C.  West  and 
Ralph  B.  G.  Kerwin.  Asst  Attys.  Oen.,  for  th« 
People. 

TBULiESL,  J.  The  plaintiff  in  error  was 
convicted  of  the  murder  of  William  Dick  in 
tbe  county  of  Hoerfiuio,  and  sentenced  to 
deatb. 

H,  t]  He  alleges  that  there  is  error  in  tbe 
xecoid  in  sewal  matters,  Imdndlng  a  death 
sentoice  on  a  convlctlim  on  drcnmstantfal 
evidence  alone;  Section  1824.  B.  8. 1908,  con- 
tatns  tbis  provision: 

"Nor  shall  any  person  mtter  the  death  peual- 

S'  who  shall  have  been  cwvlcted  on  drcumstan- 
al  evldenee  alone." 

Plaintiff  In  errw  alleges  that  bis  case  fUls 
wiUiln  the  terms  of  this  statute. 

The  state  contends  that  tbe  testimony  of 
one  Kacklls  that  the  accused  confessed  to 
him  that  he  and  another  committed  the  crime 
Is  direct,  and  not  dicamstantlal,  evidence, 
and  serves  to  take  the  case  out  of  the  stet- 
nte  dted.  It  Is  not  claimed  that  tbere  was 
any  other  evidence  which  was  not  drcum- 
Btantlal.  The  question  then  is  this:  Is  tes- 
timony of  a  confession  circumstantial  evl- 


dmce  within  the  meaning  of  that  tern  as 
used  In  the  statute  In  question? 

In  answering  this  question  we  are,  of 
course,  to  keep  In  mind  the  purpose  of  the 
stAtate  so  far  as  It  may  be  ascertained.  We 
must  suppoee  that  the  lawmakers  were  aware 
of  the  fact — as  It  Is  common  knowledge — 
that  not  Infieqnently  persons  guiltless  of 
crime  have  been  convicted  and  punished; 
and  that  there  is  a  much  greater  likelihood 
of  such  a  result  where  a  conviction  Is  had 
without  direct  and  positive  «Tldaice  at  the 
criminal  act 

It  Is  true,  as  has  often  been  said,  that 
while  witnesses  may  lie,  facte  do  not,  and 
that  a  fact  may  be  estebliahed  as  clearly 
by  inferoices  from  clrcumstences  proved,  as 
by  direct  evid^ce;  but  that  does  not  meet 
the  objection  that  the  more  remote  the  evi- 
dence is  from  the  matter  to  be  estebllshed, 
the  longer  la  the  chain  of  Inferences,  and  tbe 
greater  la  the  possibility  of  mlsteke  In  the 
flnal  conclusion. 

"While  facta  do  not  lie,  their  narratore  cer- 
teinly  may,  and  often  do.  and,  further,  Infer- 
ences from  facts  may  b«  false.  *  *  *  In  qual- 
ity of  probative  force,  direct  evidence  neeeasari- 
ly  baa  an  inherent  advantage,  there  l>eing  one 
less  chance  for  error  and  the  equation  of  human 
fallibility.  In  case  of.  direct  evidence,  if  the 
facts  teslifled  be  true,  the  ultimate  proposition 
is  esteblished.  In  case  of  circumstential  evi- 
dence, the  facts  testified  to  may  be  entirely  ac- 
curate, and  the  consequent  inference,  wfaidi  ev- 
tablishea  the  proposition  in  isaue,  be  utterly  fai- 
laciotta.  This  is  an  essential  difference  iu  kind. 
Oieteris  paribus,  direct  evidence  is  stronger." 
Chamberlayne's  Best  on  Evidence,  {  298. 

Despite  the  remarlis  of  Judges  and  text- 
writers  In  defense  of  drcumstantlal  evi- 
dence. It  Is  generally  regarded,  by  laymen 
and  members  of  the  legal  profession,  as  less 
satisfactory  than  direct  evidence  to  tbe  pre- 
else  matter  to  be  proved.  Doubtless  this  stat- 
ute was  Intended  to  authorize  the  imiroeltlw 
of  the  death  penalty  In  those  cases  <mly  tn 
•whitA  the  guilt  of  the  aecnsed  Is  established 
by  such  evidence  as  renders  It  least  jucobable 
that  a  mistake  has  been  made 

Kacfclto,  who  testifies  to  tbe  allied  con- 
fession, nowhere  states  that  the  accused  said 
he  had  killed  William  Dick-  His  testimony 
Is  that  the  accused  said  he  "killed  tbe  pay- 
master," and  the  witness  adds  that  "pay- 
maatN'  meant  Dldc."  Does  the  testimony  ot 
Kacklls  meet  tbe  above-stated  requirement? 
It  Is  open  to  the  objection  that  before  the 
Jurors  could  dstennlne  from  It  that  the  de- 
fendant was  guilty,  they  must  consider: 
First,  whether  or  not  tbe  witness  spoke  tbe 
truth;  whether  or  not,  if  truthful,  be  gave 
the  alleged  conf6sdon  accurately  and  In  full ; 
and  whether  or  not  he  was  correct  in  his 
con(Ao8ion  that  the  term  "paymaster"  meant 
tbe  deceased.  Second,  th^  must  then  deter* 
mine.  If  they  hedleved  tbe  witness,  whether 
or  not  ttw  accused  sPOke  the  truth;  this 
latter,  because  there  are  many  instances  of 
confessions  which  were  wholly  without  foon- 


ts>For  ottatr  c«sm  see  wme  topis  and  KBY-NUUBBB  In  all  Ker-NumtMred  DlgMU  and  Induee 
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datl<m  In  fact.  Extrajudicial  confeesloiu  are 
admitted  In  evidence  npon  the  ground  that  a 
rational  being  will  not  make  admlssiona  prej- 
udicial to  his  Interests  and  safety  unless 
urged  thereto  1^  the  promptings  ot  con- 
science to  t%U  the  truth.  They  are  ezc^ 
tions  to  the  rule  which  excludes  hearsay 
testimony;  and,  being  In  fact  hearsay  tea- 
tlmony,  it  is  universally  h^d  that  they  must 
be  received  wlt^b  great  caution.  Greenleof 
on  Ertdenca  QSth  Ed.)  {  214. 

Professor  Wiemore  points  out  In  his  dls- 
cusslon  at  this  subject  that  the  apparent  con- 
traUcttons  among  the  authorities  as  to  the 
value  of  omflesslons  as  evidence  Is  due  to  a 
ftdlnre  to  discriminate  between  the  proba.- 
tive  effect  of  a  confession  when  clearly  prov- 
ed, and  tba  fon»  of  the  evld^ice  to  prove 
it.  The  latter  is  tven  to  the  objections  to 
hearsay,  and  It  Is  to  the  latter  that  the  au- 
tbozltles  refier  when  speaking  of  the  dangers 
from  this  class  of  evidence.   He  says: 

"Assnndng  the  confession  as  an  undoubted 
fact,  It  cames  a  persuasion  which  nothing  else 
does,  because  a  fundamental  instinct  of  human 
nature  teaches  eadi  one  of  us  its  slmifiauice. 
But  how  do  we  get  to  believe  in  the  fact  of  a 
confession  havioK  been  made?  Always  and  nec- 
essarily by  8<Haebody'8  testtmimy.  And  what  is 
our  ezpnience  (A  that  sort  of  testimony  on 
which  we  are  asked  to  believe  that  a  confession 
was  madet  A  varying  and  sometimes  discour- 
aging experience.  Paid  informers,  treacherous 
associates,  angry  victims,  and  oversealous  offi- 
cers ot  the  law— these  are  the  persons  through 
whom  an  allied  confession  is  often,  periiaps 
oftenest,  presented ;  and  it  is  at  this  stage  that 
car  suspicions  are  aroused  and  oar  caution  stim- 
ulated. Suppose  a  judge  la  otEered,  from  the 
lips  of  a  single  witness,  a  detailed  and  oom- 
pfete  avowal  of  guilt,  attiiboted  to  the  accused, 
and  suppose  the  accused  denies  absolutely  the 
fact  of  confendon;  suppose  the  judge  now  to 
think  to  himself:  'Here  is  a  confesmou  whldi, 
if  authentic,  would  make  this  man's  guilt  clear 
beymid  doubt.  But  do  you  expect  us  to  take  It 
as  authentic  against  lus  denial,  on  the  word 
of  this  man  slone,  who  has  such  and  such  strong 
motives  for  inventing  It  or  for  misinterpreting 
what  was  said?  Must  we  not  listen  to  him  with 
the  greatest  doubt  and  sus^don?'  Then,  would 
it  not  be  natural  for  the  judge.  In  commenting 
on  such  evidence  to  the  jury,  to  say :  'What  you 
have  heard  bere  from  this  man  ab<mt  a  supposed 
confession  is  to  be  taken  with  caution,  for  thst 
is  the  weakest  and  most  Buspidons  kind  of  evi- 
dence*? This  is  a  natural  and  proper  attitude, 
and  it  is  precisely  that  of  the  authorities  above 
quoted.  They  were  thinking,  not  of  the  ccm- 
fession  as  evidence  of  the  act,  but  of  the  testi- 
mony to  the  alleged  confession.  Take,  for  in- 
stance, the  phrase  above  of  Mr.  Justice  Poster, 
whidi  has  been  ouoted  again  and  again  (with  and 
without  acknowledgment)  in  the  records  of  the 
profession  for  a  century  and  a  half,  in  the  man- 

S'ed  and  misleading  form  that  'confusions  are 
e  weakest  and  most  snsmcious  of  all  evidence.' 
Wliy  did  be  so  regard  them?  Not  because  of. 
their  own  evidential  weakness,  but  for  the  fol- 
lowing reaaws:  *Proof  may  be  too  «tsily  pro- 
cared;  words  are  oftw  mlsreported— whether 
through  Ignorance,  inattentimi,  or  malice,  it 
matteretb  not  to  the  defendant;  be  is  equally  af- 
fected in  eltho-  case:  and  they  are  extremely  li- 
able to  misconstruction;  and  witiial,  this  evi- 
dence is  not  in  the  ordinary  course  of  thines  to 
be  disproved  by  that  sort  oi  negative  evidence 
by  which  the  proof  of  plain  facta  may  be  and 
OTten  is  conftNnited.'  In  other  words,  tiie  >ns* 
pidon  that  he  has  found  It  neeessarj  to  enter* 


tain  is  directed  entirely  to  the  work  of  proving 
an  alleged  confession.  This  is  the  reason  above 
suggested  as  the  real  cause  of  the  distrust:  we 
are  ready  enoutb  to  trust  Uie  confession  if  there 
really  waa  one,  bat  we  are  g<rfng  to  doubt  and 
suspect  for  a  longtime  before  we  accept  it  as  a 
fact  •  •  •"^nimonoDBvidaiee.iSea 

This  loagnase  la  pecnliazly  andlcable  to 
the  facts  In  this  case,  In  view  of  the  admis- 
sions of  the  witness  Kadlls  tSiat  be  bsd 
heard  that  then  was  a  large  reward  <rfCer- 
ed  and  wanted  to  set  some  cnE  It;  and,  for^ 
ther,  from  the  fact  that  there  was  erldoice 
of  enmity  between  the  witness  and  the  de- 
fendant beffffe  they  left  Greece. 

Tbe  state  relies  npon  a  number  at  cases  la 
wbldi  it  Is  claimed  that  it  has  been  held 
that  confesslonB  are  not  circumstantial  evi- 
dence; but  an  esunlnatlon  of  them  shows 
that  they  all  consider  the  qnestbm  as  It  ze- 
lates  to  the  necessity  for  an  butmctUm  <« 
drcumstantlal  evidence.  By  inference  only 
do  tbese  cases  hold  as  tbe  state  contends.  In 
none  of  them  Is  than  any  discussion  of  Ibe 
question,  and.  In  fhe  few  cases  In  wblcb  au- 
thorities are  cited  to  tbe  point  on  examina- 
tion, they,  too,  are  ftnind  harroi  of  reasons 
for  tbe  holding.  We  do  not,  therefore^  re- 
gard the  eases  dted  as  precedents  forming  a 
rule  of  dedstoD,  and  feel  free  to  detennlne 
the  question  on  principle. 

Then  seems  to  be  lo  ground  for  the  state- 
ment that  the  testimony  of  a  witness  to  tbe 
fact  of  a  confe88l<m  is  direct  or  positive  evi- 
dence of  tbe  thing  which  la  said  to  have 
bem  omfessed.  It  Is  direct  testimony  that 
(bere  was  a  confessbm,  but  not  tbat  the  fkcts 
omfessed  existed.  This  dirtinctlon  la  rec- 
ognized by  the  most  eminent  writers  on  the 
subject 

Mr,  Greenleaf  says: 

"In  trials  of  fact  it  will  generally  be  found 
that  tiie  factiun  probandum  la  ^ther  directly  at* 
tested  by  those  who  speak  from  their  own  actu- 
al and  personal  knowledge  of  Its  existoice,  or 
is  to  be  inferred  from  ouer  facts  satisfactorily 
proved.  •  •  •  In  the  former  case  the  proof 
applies  immediately  to  the  factum  probandora, 
witiiont  any  intervodng  process,  and  it  ia 
thmfore,  called  direct  or  positive  testimony." 

He  adds  that  evidence  of  tbe  second  daai 
la  called  drcnmstantial. 

Apply  this  language  to  the  case  at  bar,  and 
we  find  that  there  la  direct  evidence  that  a 
confesslOQ  was  made,  but  not  to  the  fhctun 
probandum;  1.  &,  that  the  defendant  com- 
mitted the  homldde.  The  defendant  by  ood- 
fesslng  In  open  court  would  bare  given  direct 
testimony  to  tbat  fact,  but  tbt  testimony  of 
Kacklls  was  not  tiiat  defendant  killed  the 
deceased,  bat  that  he  said  be  bad  killed  the 
paymaster. 

In  Best  m  Presnmptlon,  1 12,  It  Is  said: 

*^nt,  when  any  feet  in  dispute  has  ndtiier 
fallen  under  the  cognizance  of  the  senses  of  anr 
person,  nor  is  stated  In  terms  In  any  authentic 
writing,  so  that  its  truth  or  falsehood  can  onl7 
be  deduced  by  spedal  inference  fmn  facts  pnr- 
ed  directly,  the  evidence  ot  that  fact  Is  said  to  be 
drcnsiatantiaL'' 
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And  again.  In  section  248,  be  eays: 

''When  th«  axistawe  of  any  fact  to  attested  b7 
wltnessea,  as  bavins  come  under  the  oogniaance 
of  tbeir  senses,  or  is  stated  ia  documents,  the 
geDiuDenesB  and  veradtj  of  which  there  seeios 
no  reason  to  qnestion,  the  evidence  of  that  net 
is  said  to  b«  direct,  or  positive.  By  dreiim- 
staatial  svidenee,  (u  tba  contrary,  is  meant,  that 
the  f^^wtfn*  ot  ths  ptlndQal  fact  is  only  in- 
fierred  from  we  or  more  drcunutances  Thich 
have  bemi  MtabUshed  directly." 

Tbe  eminent  CSilef  Jostlce  Sbaw  said: 
"Direct  or  positive  evidence  u  when  a  witness 
csn  be  called  to  testify  to  the  precise  fact  which 
is  tbe  subject  of  the  isene  on  trisl;  that  is,  in 
the  case  of  homicide,  that  the  party  accused  did 
caoBe  the  death  of  the  deceased.  Whatever  may 
be  the  kind  or  force  of  the  evidence,  this  is  the 
fact  to  be  proved.  •  •  •  OJe  advantage  of 
pontive  evidence  is,  that  it  ia  ths  direct  testi- 
mony of  a  vritnesB  to  the  fact  to  be  proved,  wlio, 
if  he  speaks  the  truth,  saw  it  done;  and  the  only 
qoestion  ia,  whatiier  he  is  entitled  to  belief. 
*  •  •»• 

He  den  qteaks  of  drcumstantial  eTidenoe 
fts  necessary  where  no  witness  can  testify 
directly  to  the  fact  to  be  prored.  Its  force 
being  derived  from  a  recognized  connection 
betwem  tbe  facta  proved  and  the  main  fact 
sought  to  be  proved.  Of  this  class  of  evi- 
dence he  says: 

"The  disadvantages  are,  that  a  Jury  has  not 
only  to  weigh  the  evidence  of  facts,  hut  to  draw 
just  conclusions  from  than,  In  doin^  which  they 
may  be  led  prejudice  or  partiaUty,  or  by 
want  of  doe  deliberation  and  s<Ariety  of  jndg- 
ment,  to  make  hasty  and  false  deductions;  a 
Boorce  of  error  not  existing  in  the  conaiderntloD 
of  poritive  evidence."  Commonwealth  v.  Web- 
ster, 6  Cnsh.  (Mass.)  310-312,  52  Am.  Dec  711. 

The  distinction  tbos  pointed  out  la  bo  clear 
that  It  la  difficult  to  understand  how  it  could 
have  been  overlooked,  as  It  sometimes  has 
been.  With  It  In  mind,  we  muat  conclude 
that  tbe  legislators  In  passing  tbe  law  under 
coDslderatlon  must  bave  Intended  to  Include 
In  tbe  term  "circumstantial  evidence"  all 
that  is  not  direct;  all  that  carries  with  It 
those  liabilities  of  error  wbich  the  authori- 
ties have  Icmg  recognized  and  discussed. 
Any  other  con<dnBlon  would  render  the  law 
ineffective  to  accomplish  Its  humane  and  evi- 
dent purpose.  We  are  therefore  of  tbe  opin- 
loD  that  the  testimony  ot  a  confession  by  the 
defendant  la  circumstantial  evidence;  and, 
there  being  In  this  case  no  direct  evidence 
that  the  defendant  killed  tbe  deceased,  the 
Jury  was  not  authorized  to  fix  the  penalty  at 
death,  l^e  court  erred  In  not  granting  a 
new  trial  on  that  ground. 

[3]  The  special  prosecutor  put  many  ques- 
Uona  to  the  witness  Kacklls  which  clearly 
violated  the  rale  against  leading  questions, 
hi  that  they  assumed  the  existence  of  mate- 
rial facts  of  which  there  was  no  evidence, 
and  suggested  to  the  witness  further  facts  to 
which  he  then  testified.  Tbe  objections  to 
them  should  bave  been  sustained;  but,  as 
these  errors  may  not  occur  In  another  trial, 
we  do  not  consider  them  In  detalL 

Upon  the  qoestion  oi  the  overruling  of  the 
motions  for  a  continuance,  and  for  a  change 
of  veaoe*  ve  do  not  find  it  necessazjr  to  ex- 


press an  ot^nion.  The  grounds  for  the  prior 
motion  no  longer  exist,  and  If  a  second  mo- 
tion for  a  change  of  venue  be  made,  it  must, 
of  course,  be  determined  on  tbe  facto  aa  tbey 
exist  at  the  time  sudi  motion  la  filed. 

The  Judgment  Is  reversed. 

Judgment  reversed. 

QABBERT,  C.  J.  (dissenting).  The  rever- 
sal, Is  based  solely  upon  the  ground  that  the 
confession  by  the  defendant,  as  detailed  by 
a  witness  for  the  state,  was  circumstantial 
evidence.  With  tbe  utmost  deference  to  the 
writer  ct  the  majority  opinion,  and  my  As- 
sociates who  concur,  I  dissent  from  this 
view. 

In  my  judgment  not  an  authority  Is,  or 
can  be,  cited  wbicb  supports  it  True  an  ex- 
trajudicial confession  ia  to  be  received  with 
caution,  because  it  may  not  be  correctly  stat- 
ed by  the  witness  or  never  made,  but  these 
considerations  merely  affect  the  credibility 
of  the  witness  testifying  to  the  confession, 
and  cannot  by  any  line  of  reasoning  cause 
it  to  be  classed  as  circumstantial  evidence; 
nor  because  it  should  be  cautiously  received 
and  carefully  weighed,  that  it  was  the  pur- 
pose of  tbe  statute  to  so  class  It  Words  em- 
ployed in  a  statute  are  to  be  given  their  or- 
dinary meaning,  and  when  these  are  plain. 
It  muat  be  carried  into  effect  according  to  Its 
language.  The  books  define,  and  it  Is  com- 
mon knowledge,  that  (drcumstantial  evidence 
is  the  proof  of  facts,  from  which  other  facte 
In  issue  may  be  inferred  and  thus  establlab- 
ed.   For  example,  as  stated  In  Boovler: 

"When  a  witness  testifies  that  a  man  was  stab- 
bed with  a  knife,  and  that  a  piece  of  the  blade 
was  found  in  the  wound,  and  it  is  found  to  fit 
exactly  witii  another  part  of  the  blade  found  in 
the  possession  of  the  prisoner,  the  facts  are  di- 
rectly attested,  but  they  only  prove  circumstanc- 
es; and  hence  this  to  called  circumstantial  evi- 
dence." 

Not  so  with  a  confession.  It  Is  evidence 
which  speaks  for  Itself,  and  not  by  inference 
from  other  facts,  but  directly  on  the  focts  it 
details.  The  antborltles  universally  bold 
that  when  extrajudicial  confessions  are  vol- 
untarily and  deliberately  made,  they  are  en- 
titled to  the  highest  credit.  A  material  Is- 
sue was  whether  tbe  defendant  killed  the 
person  he  was  charged  with  having  murder- 
ed. What  testimony  could  bave  been  more 
direct  than  tbe  confession  that  be  did?  It 
was  ad  direct  and  positive  as  though  a  wit- 
ness had  testified  be  saw  him  fire  the  fatal 
shot  But  it  Is  not  necessary  to  further  dis- 
cuss the  question  upon  which  the  decision  Is 
based.  There  are  many  cases  which  hold, 
where  the  point  was  directly  involved,  that 
a  confession  is  not  circumstantial  evidence, 
but  direct  among  which  we  cite:  Whorton 
V.  State,  68  Tex.  Or.  R.  187,  181  S.  W.  300; 
Green  v.  State,  97  Ala.  69,  12  South.  416,  15 
South.  242 ;  Glover  v.  State  (Tex.  Cr.  B.)  46 
S.  W.  824;  Cook  v.  State,  75  Tex.  Cr.  R. 
350,  171  S.  W.  227;  Guerrero  v.  State,  75 
Tex.  Or.  B.  658,  171  &  W.  731;  Langdon  t. 
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Petiplfl^  188  m.  882. 24  M.  BL  874.  InttmUt' 
ter  ease  error  was  predicated  nvon  the  refoa- 
al  ot  the  court  to  give  an  Inatmeaon  re- 
quested on  behalf  of  the  defendant  on  dr- 
comstantial  eridouft.  Speaking  to  this  point 
du  oonrt  083  IlL  at  page  406,  24  N.  a  at 
page  881)  aald  It  was  properly  refused  be- 
cause It  assomed: 

'"Hiat  all  the  evidenos  of  Us  gnflt  was  irarely 
drcnmstantlal,  wbereas  the  tesnmooy  as  to  the 
ccmfeesioiis  made  hy  him  was  direct,  and  not  dr- 
enmstantfai,  eTideoce." 

Hie  writer  Is  anthorlzed  to  state  that  Ur. 
Justice  OABBIGUES  concoxB*  in  this  opin- 
ion. 


BATADO  COLONIZATION  CO.  et  aL  t. 
BIEKB  et  aL    (No.  8655.) 

(Stvnms  Court  of  Oolorada,    Feb.  S,  1917.) 

1.  OOKPOKATXOITS  «=»3S5— Omona— FSATTD— 
.  LlABZUTT. 

Where  It  was  undispated  tiiat  defendant, 
from  ontanisatioa  and  during  all  frandolent 
transacttotts,  was  a  stodtholder,  director,  and 
president  of  sa  InTcstment  companrt  end  was 
also  a  stockholder,  director,  and  president  of  a 
•!oloniz8ti<Hi  company  from  its  orsanization  np 
to  the  time  of  and  aftw  all  the  frands  of  the 
companiea.  caUtng  all  meetings  of  the  companies 
at  whidi  frauds  were  committed,  and  at  such 
meetings  voting  for  the  fraadg  ai  director,  and 
participating  In  a  fraudulent  dividend  to  toe  ex- 
tent of  a  note  which  he  first  refused  to  recdve 
mardy  on  the  ground  tiiat  it  waa  not  cash,  be 
was  a  participant  in  and  consoited  to  tbe  frauds 
of  tbe  corporations  in  defeating  judgment  cred- 
itor*, so  that  he  was  liable  tor  such  frauds. 
'  [Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  1 1453.] 

2,  CowoBATiOHB  ^»8S5— Omcns— Fnauo— 

lil&niLITT. 

IndiTiduals  who  transscted  a  fraudulent 
buslnefls  nnder  tiie  guise  of  dummy  companies 
are  liable  to  judgment  creditors  of  such  coin> 
panics  for  bsvii«  concealed  the  companies'  as- 
nets  and  having  declared  a  false  and  fictitious 
dividend,  also  for  withdrawing  valnaUe  aeeuri- 
ties  and  sabetitnting  worthleas  seeuiltifls,  for 
preferring  tbemselves  ss  czediton  and  ocwceal- 
ing  assets  generally. 

[Ed.  Note.— For  other  eases,  aee  Corporations, 
Cent.  Dig.  |  14SS.] 

Error  to  District  Coart,  City  and  County  of 
Denver;  Cbarles  C.  Butler,  Judge. 

Action  by  Henry  J.  Bl^e  and  others 
against  the  Rayado  Ct^cmlzation  Company,  a 
corporation,  and  others.  To  review  a  Judg- 
ment for  plalntUb,  defendants  bring  error. 
Judgment  affirmed. 

Uoy  S).  Dic^rson  and  JtOm  B.  Smith,  both 
of  Denver,  for  plaintUfs  in  error.  Bamett  ft 
Campbell,  of  Denver,  and  N.  H.  Campbell,  of 
Colorado  SStrlngs,  for  defendants  In  error. 

SOOTT,  J.  This  Is  an  action  the  de- 
flendants  In  error  for  equitable  relief  as 
against  tiie  jdaintlflB  In  error.  Tbe  com- 
plaint seta  up  title  sereral  Judgments  of 
defmdants  In  error,  agalust  the  plaintur  in 
error,  the  Hagadom  Investment  Company, 
Indudlng  that  of  Henry  J.  Bleke  et  al.,  n- 


vlewed  tv  tUa  ooi&t  In  Oe  case  of  ^ffitgadorn 
Company  v.  Bleke,  60  Colo.  555,  155  Pac. 
SSL  The  remaining  Judgments  against  the 
Hagadorn  Company  grew  out  of  similar  trans- 
actions and  under  a  like  state  of  fitcts  aa 
considered  in  that  case.  These  .were  fraudu- 
lent land  aales  by  that  company.  Tbe  con- 
duct of  ttte  coo^any  In  the  transactions  was 
found  by  this  court  in  the  rqmrted  case  to  be: 

"Tbe  defendant  company,  acting  through  its 
authorized  agents  and  represaitativcs  In  maUnK 
these  contracta  d  sale,  carried  oat  a  fixed,  def- 
inite plan  of  wmfal  fraud,  misrepresentation, 
and  deceit,  upon  which  the  plaintiff  acted  and 
by  means  of  which  alone  he  was  induced  to  set. 
In  diort,  the  transaction  was  nothing  more  or 
less  than  a  plain  steal,  skillfully  inangn rated 
and  artfully  consummated- thronrii  a  subtle  sys- 
tem of  cnnning  deception,  by  which  a  fraud  so 
bold  and  daring  in  its  conception  was  perpetuat- 
ed that  it  shocks  every  moral  sais&  This  oca- 
clnsimi  fs  SD|>ported,  not  only  hr  a  preponderance 
of  tbe  testimony,  but  by  testimony  of  a  moat 
convincing  and  satisfsctoty  character.  Indeed 
it  fs  so  established  beyond  aU  reasonable  doubL** 

The  relief  asked  in  the  present  action  was 
for  a  Judgment  against  the  d^endants  and 
each  of  them  In  tbe  total  sum  of  $51,914,  the 
app<^tment  of  a  receiver  for  the  two  corpo- 
ration defendants;  that  the  said  ctffpora- 
tions,  their  officers  and  agents,  be  restrained 
from  dlgMiring  of  any  of  the  corporate  as- 
sets; flor  an  wder  commanding  leatltidton 
by  fbe  defendant  the  Bayado  Company  and 
the  Indlvldnal  defendants,  to  the  Hagadom 
Company,  of  any  and  all  proper^  nt  aald 
company  alleged  to  have  been  wrongfully  and 
fraudulently  converted  toy  them,  and  for 
body  Judgments  against  each  of  the  Individ- 
ual d^endants.  Tbe  trial  court  made  find- 
ings of  fact,  among  which  are  the  following: 

"That  Judgments  were  duly  rendered  hy  tiie 
district  court  of  Conejos  county,  Colo^  against 
the  defendant  tiie  Hagadorn  Investment  Compa- 
ny in  favor  of  the  plaintiff  and  intervenera  in 
the  snm  and  amounts,  respectively,  as  follows, 
to  wit: 

"(a)  That  oa  December  6, 1911, Judgment  was 
rendered  in  favor  of  the  plaintiff  H.  J.  Bleke 
in  the  principal  sum  of  $36,060,  togctiier  widi 
costs  in  the  amount  of  $164.28. 

**<b)  That  on  December  5,  1911,  judgment  was 
rendered  in  favor  of  the  intervener  William 
Bieke  in  tbe  principal  sum  of  $12,800  and  costs 
in  the  amount  of  $39.23. 

"(c)  That  on  March  13,  1911.  Jodgracnt  was 
rendered  in  favor  of  the  intervener  Ben  B.  Sinn 
in  tbe  principal  sum  of  $9,014  and  the  costs  in 
the  sum  of  $45.28. 

"(d)  That  Ml  March  13,  19U.  Judgment  was 
rendered  in  favor  of  intervener  Edward  J.  Shut 
in  tbe  sum  of  $8,800,  together  with  costs  In  the 
sum  of  J22.96. 

"(e)  That  on  March  18,  1911,  Judgment  was 
rendered  in  favor  of  intorvensr  Jum  I*  JoMS 
in  the  sum  of  $8,800,  together  witii  costs  in  tJW 
sum  of  $24.45. 

"That  the  allegatims  of  tbe  complaint  and 
the  petition  of  intervention  are  sustained ;  tsaC 
both  the  said  defendant  companies,  tbe  said  the 
Hagadom  Investment  Company  and  the  said  the 
Rayado  Colonization  Company,  were  dummy 
companies  managed  as  the  private  affairs  of  tbe 
three  defendants  A.  O.  Hagadom,  F.  J.  Haga- 
dom, and  J.  D.  Hagadcon ;  that  the  said  A.  ii. 
Hagadom  b  the  &uier  of  the  deftodants  F.  J. 
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Htndorn  and  J.  D.  BrngeOioni ;  tliat  tlie  lUym* 
do  Colonizati<ni  Company  is  bat  a  creatnr«  of 
the  defendants  the  Hagadom  Inveatment  Com- 
PBOT,  A.  G.  Ha«:adom,  F.  J.  Hagadorn  and  J. 
D.  Hagadorn,  and  was  promoted,  organized,  and 
financed  with  the  fnoda  of  the  uid  the  Hagadcxn 
Investment  Company  by  and  throaeh  the  acts 
of  the  said  defudanta  A.  O.  Hagadorn,  F.  J. 
Hacadom,  and  J.  D.  Hagadmi,  who  oonatitoted 
the  entire  board  at  directora,  and  ezetefaed  abso- 
lute control  and  management  of  both  the  said 
coroorations  when  ths  idaintiffa  and  intervener's 
lishts  accrued  against  both  said  companies. 
^That  the  defendants  A.  O.  Hagadorn,  F.  J. 
Hagadwn,  and  J.  D.  Hagadorn  conspired  togeth- 
er to  declare  false  and  fictltioas  dividends  and 
withdraw  valuable  securities,  and  substituted 
therefor  worthl^  securltiee,  and  to  prefer  them- 
selves as  creditors  of  the  Hagadorn  Investment 
Company,  and  that  they  and  die  defendant  the 
Rayado  Ool(»iizati(»i  Company  conapired  togeth- 
er to  take  from  the  said  the  Hagadorn  Invest- 
ment Company  its  assets,  and  to  conceal  the  same 
from  the  plaintiff  and  said  interveners,  so  as  to 
binder,  delay,  and  defraud  the  plaintiff  and  the 
interveners  herein,  and  that  said  defendants  ac- 
complisbed  the  purpose  of  said  conspiracies. 

"That  the  defendant  the  Hagadorn  Investment 
C<»npany  by  and  through  the  acts  of  the  defend- 
ants A.  (T.  Hagadorn,  F.  J.  Hagadorn,  and  J. 
D.  Hagadorn,  constituting  its  board  of  directors 
and  practically  all  its  stockholders,  on  or  about 
December  1,  1910,  dedared,  and  on  or  about 
March  24. 1911,  distributed,  a  200  per  cent  divi- 
dend in  the  total  sum  oi  $49,980,  and  that  of 
said  dividend  A.  G.  Hagadorn  rectfved  assets 
of  the  value  of  $20,600,  and  the  defendant  J. 
D.  Hagadorn  received  of  the  assets  $22,000  and 
^e  defendant  tF.  J.  Hagadorn  received  assets  of 
the  value  of  $2,000. 

"That  subsequent  to  the  declaratioD  and  dis- 
tribution of  said  dividend,  as  mentioned  in  find- 
ing 4  above,  and  on  March  25,  1011,  the  defend- 
ant A.  G.  Hagadorn  converted,  and  was  suffered 
and  aided  by  his  oodirectors,  the  said  J.  D. 
Hagadorn  and  F.  J.  Hagadwn,  to  convert,  and 
with  their  conaent  did  convert,  to  his  own  use 
the  following  additional  assets  Of  the  said  the 
Hagadorn  Investment  Company  and  in  the  fol- 
lowing manner: 

"(a)  A  note  of  the  defendant  the  Bayado  Col- 
mixation  Company,  payable  to  the  defendant 
the  Hagadorn  Investment  Company  in  the  prin- 
cipal sum  and  of  a  value  of  $8,243.71,  which 
note  was  taken  by  A.  G.  Hagadorn,  in  exchange 
for  a  note  of  one  J.  M.  Webber  for  the  sum  of 
$8,000 :  that  the  difference  in  the  face  value  of 
oie  said  notea  was  charged  off  to  'unearned  prof- 
its' of  the  company ;  that  eaid  Webber  note  was 
worthless  and  of  no  value  whatever. 

"(b)  That  on  a  balance  of  indebtedness  claimed 
to  be  due  him,  the  said  A  O.  Hagadorn,  from 
the  Hagadorn  Investment  Company,  in  the  sum 
of  $3,907.02^  the  said  defendant  preferred  him- 
self as  creditor  to  that  extent  and  took  in  satis- 
faction therefor  in  assets  of  the  said  company  to 
the  value  of  said  amount,  to  wit  $3,957.(». 

"That  subsequent  to  the  declaration  and  dis- 
tribution of  said  dividend  mentioned  in  findmg 
1  above,  the  defendant  J.  D.  Hagadorn  converted, 
and  was  suffered  by  his  said  codirectors,  A.  G. 
Hagadorn  and  F.  J.  Hagadorn,  to  convert  to 
his  own  use,  and  bj  them  aided  to  convert  the 
following  additi<mal  assets  of  the  Hagadorn  In- 
vestment Company. 

"(a)  That  on  March  25, 1911,  J.  D.  Hagadorn, 
to  satisfy  a  note  claimed  to  be  dne  him  by  the 
said  company,  in  the  principal  sum  of  $2,500  pr»- 
terred  himself  as  creditor  of  said  company  by 
coDvertiug  to  his  own  use  the  assets  nid  com- 
pany, of  the  value  of  $2,500. 

"(b)  That  on  October  25,  1911,  the  said  J.  D. 
Hagadorn  converted  to  his  own  use  a  certain 
note  of  tbe  Stark-Hagadorn  Irrigation  Com- 
pany of  a  value  of  $10,745.21  and  a  portion  of 
a  certain  acorant  of  one  GhaM,  W.  Wells,  ot  a 


TBlne  of  $184.26,  both  Uie  proper^  of  said  com- 
pany and  amounting  to  the  sum  of  $10,897.46  in 
value,  and  gave  to  tbe  said  company  in  exchange 
for  said  aaaeCs  two  notes  ot  one  J.  M.  Webbo-, 
one  for  the  sum  of  $7,500  and  one  lor  the  sum 
of  $3,500;  and  the  court  fiads  that  the  said  notes 
of  J.  M.  Webber  were  and  are  vrorthkas  and 
of  no  valne  whatever. 

"And  the  court  further  finds  that  the  declara- 
tion of  said  pretended  dividend  and  the  farther 
conversion  of  the  assets  of  said  the  Hagadorn 
Investment  Company,  above  found,  were  all 
part  of  a  general  scheme  to  hinder,  delay,  and 
defraud  plaintiff  end  Interveners  in  collecting 
their  claims  and  demands  against  the  Hagadorn 
Investment  Company^  and  did  so  operate ;  that 
the  declaration  and  distribution  of  the  said  pre- 
tended dividend  and  tbe  said  conversion  of  the 
said  company's  assets  by  the  said  defendants  A. 
G.  Hagadorn,  J.  D.  Hagadorn,  and  F.  J.  Haga- 
dorn, by  preferring  themselves  as  creditors  and 
otherwise,  as  above  found,  were  unlawful  and 
fraadolent  as  against  the  plaintifE  and  interven- 
ers, and  rendered  said  company  wbtdly  insol- 
vent, and  was  the  sole  cause  of  said  inaolvenCT* 
and  wholly  obliterated  ita  capital  stock  (capital) ; 
and  that  the  said  company  practically  ceased 
as  a  going  «mcem  about  (October,  1911. 

"That  upon  the  rendition  of  said  judgm«it  iu 
favor  of  plaintiff  and  Intttvaiers,  as  found  in 
finding  1  above,  executions  were  duly  issued  out 
of  the  said  district  court  of  Conejos  county, 
Oolo.,  against  the  said  the  Hagadorn  lavestmeot 
Company,  to  the  sheriff  of  said  Conejos  county, 
and  to  the  sheriff  of  the  city  and  county  of  Den- 
ver, Colo.,  and  after  diligent  search  were  re- 
turned nulla  iKua. 

"That  iu  this  suit  and  on  the  5th  day  of 
August  1813t  a  receiver  was  appointed  for  the 
said  the  Hagadtxn  bvestment  Comijuny  by  this 
court ;  that  as  api>ear8  from  the  said  receiver's 
report  herein  filed,  as  well  as  from  the  said  re- 
ceiver's testimfmy  and  tbe  testimony  of  other 
witnesses,  said  company  has  no  assets  of  any 
Ttilae  whatever,  and  the  court  so  finds ;  and  the 
court  also  further  finds  that  the  notes  of  the 
said  J.  M.  Webber,  ^en  the  said  company  by 
the  defendants  J.  D.  Hagadorn  and  A.  G.  Haga- 
dorn, in  exchange  for  the  assets  of  the  company 
converted  by  tfaem,  and  which  said  notes  of  J. 
M.  Webber  were  and  are,  as  above  found,  worth- 
leas,  are  now  among  tbe  assets  turned  over  to 
tbe  receiver. 

"That  the  aggregate  value  of  the  assets  of  the 
»aid  the  HaKsdorn  Investment  Company  wrong- 
fully, unlawfully,  and  fraudulently  converted 
by  said  defendants  A.  G.  Hagadorn,  J.  D.  Hag- 
adorn, and  F.  J.  Hagadorn,  with  interest  due 
thereon,  far  exceeds  the  aggregate  amount  dne 
plaintiff  and  interveners  on  their  said  judgments 
with  interest  due  thereon,  together  with  costs 
taxed  in  and  under  said  judgments,  and  costs 
to  be  taxed  in  this  proceeding. 

"The  court  finds  that  the  said  assets  of  the 
said  the  Hagadorn  Investment  0>mpany,  con- 
verted by  said  dividends  and  otherwise  by  de- 
fendants, have  passed  into  the  hands  of  pre- 
sumably innocent  parties,  and  none  is  accounted 
for  herein,  and  tiiat  plaintiffs  are  estitied  to 
recover,  and  should  be  awarded,  money  Judg- 
ments for  the  face  value  of  raid  assets  converted, 
so  far  as  is  necessary  to  fully  satisfy  the  said 
judgments  and  each  of  them. 

"Hiat  the  defendant  tbe  Bayado  Colonization 
Company,  was  promoted.  Incorporated,  and 
financed  by  the  defendants  A.  G.  Hagadorn,  F. 
J.  Hagadorn,  and  J.  D.  Hagadorn.  by  and  with 
the  ftmds  of  the  defendant  tiie  Hagadcmi  In- 
vestment Company,  by  appropriating  the  sum  of 

f 8,243.71  of  the  funds  of  tbe  said  the  Hagadorn 
nvestment  Company  for  said  purpose  and  as 
evidenced  by  a  certain  promissory  note  the 
Rayado  Colonisation  Company. 

"(a)  That  practacally  all  the  payments  on  the 
•aid  the  Bayado  Oolooiaatian  Company's  sc^ 
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aawt,  to  wit,  th«  Bayado  Tancb,*  were  made 
by  and  with  Uie  assets  of  the  said  the  Hagadorn 
InTeatment  Company,  taken  under  said  pretend- 
ed dividends  by  the  said  A.  G.  Hagadorn,  J. 
D.  Hagadorn,  and  F.  J.  Hagadorn;  said  assets 
oonslstiDg  of  the  following  assets  and  of  the  fol- 
lowing Talae: 

Clarence  W.  Burd  Note  for 

Lee  F.  Monical  Note  for  1,250 

Geo.  F.  Payn  Note  for  2,750 

Victor  L.  Forseberg  Note  for  3.500 

John  Webber  Note  for  2.500 

John  Koeater,  Jr.  Note  for  8,980 

O.  S.  Lark  Note  for  4,200 

J.  H,  Reed  Note  for  2,750 

Anfin  Apland  Note  for  2.000 

F.  H.  Stubblefield  Note  for  4.800 

Oscar  O.  Vaughn  Note  for  1,100 

Frank  B.  Edlund  Note  for  800 

J.  H.  Lee  Note  for  2,100 

"The  -said  assets  mentioned  In  paragraphs  12, 
and  12(a),  were  taken  and  used  by  the  Rayado 
Colonization  Company  on  or  about  fifarch  26, 
1^1,  and  that  the  said  txmipany  has  had  the 
nae  thereof  since  said  date. 

"That  all  of  said  assets  converted  by  the  said 
defendants  to  tte  use  of  the  Rayado  Oolonizar 
tioD  Company  amounted  to  $43,223.71. 

''(b)  Tliat  all  of  the  said  assets  have,  by  the 
said  the  Rayado  Colonisation  Companj  and  tlie 
A.  G.  Hagadorn,  J.  F.  Hagadorn,  and  J.  D. 
Hagadorn  been  indorsed  and  conveyed  to  third 
parties. 

"(e)  That  the  said  tiie  Rayado  Colonisation 
Company,  defendant,  has  hereinabove  been  found 
to  be  the  mere  creature  of  said  the  Hagadorn 
Investment  Company  and  the  dummy  creature 
of  the  said  defendants  A.  O.  Hagadorn,  J.  D. 
Hagadorn,  and  P.  J.  Hagadorn,  and  is  jointly 
and  severally  liable,  together  with  the  other 
said  defendants,  to  the  plaintiff  and  the  interven- 
en,  and  each  of  them,  for  the  said  sum  of  $43,- 
WJTi,  togetho'  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  March  2Q,  1911, 
or  80  much  thereof  as  Is  necessary  to  satisfy  the 
said  Judzments,  and  eadi  of  them. 

"(d)  That  execution  should  be  issned  therefor 
against  the  said  company  for  the  sum  of  $43,- 
223.71,  with  interest  thereon  at  8  per  cent 
from  March  25,  1911,  or  for  so  much  liiereof  as 
is  necessary  to  BattaCy  said  Judgments,  and  each 
of  them. 

"That  the  sold  tiie  Bayado  Odlonization  Com- 
pany should  be  restrained  from  attempting  to 
sell,  mortgage,  convey,  or  in  any  wise  incumber 
its  property  or  asseta  until  the  judgment  herein 
and  hereby  rendered  is  fully  paid  and  the  judg- 
ments are  satisfied  of  record,  and  until  the  fui^ 
ther  order  of  this  court 

"l^at  the  acts  of  defendants  J.  D.  Hagadorn 
and  F.  J.  Hagadorn,  in  committing  the  torts 
complained  of,  are  irreconcilable  with  a  lawful 
purpose,  and  exclude  from  consideration  by  the 
court  any  consideration  as  to  tbe  personal  in- 
tent of  eaid  defendant  J,  D.  Hagadorn  and  F. 
J.  Hagadorn,  or  eitber  of  them;  that  said  acts 
compel  the  court  to  And,  and  the  court  doth 
find,  that  the  said  defendants  J.  D.  Hagadorn 
and  F.  J.  Hagadorn,  and  each  of  them,  were 
guilty  of  fraud  and  willful  deceit  In  the  odious 
sense  as  defined  by  the  statutes  in  such  case 
made  and  provided,  in  performing  and  commit- 
ting said  acts,  and  in  committing  the  torts 
complained  of. 

"The  court  further  finds  that  after  allowing 
as  a  credit  upon  the  said  several  judgments,  and 
each  of  them,  of  plaintiff  and  interveners  ren- 
dered by  tbe  district  court  of  Conejos  county, 
Oolo.,  the  several  amounts  represented  by  the 
notes  in  tbe  hands  of  the  receiver  of  the  Haga- 
dorn Investment  Company,  herein  found,  should 
be  surrendered  and  canceled,  and  the  several 
amounts  herein  found  be  satltfBed  and  Kqnldated 
by  foreelomze  proceedings  Dpon  oUtgationa  uh 


Bumed  idalntifl  and  Interrenen;  tttat  there 
is  due,  by  way  of  principal,  interest,  and  costs 
upon  each  of  said  judgments,  the  following  total 
sums,  to  wit:  Upon  the  judgment  oi  Henry  J. 
Rieke  the  sum  of  $46,056.54;  upon  the  judg- 
ment of  William  Rieke  the  sum  of  $16328.70; 
upon  the  judgment  of  Ben  R.  Sinn  the  sum 
of  $5,664.£e;  upon  the  Jodgment  of  Edward  J. 
Sinn  tb»  sum  of  $1,860x1 ;  and  upon  the  Jiidr- 
m«it  of  John  L.  Jonea  the  som  of  $5,8S2jfl." 

Judgment  was  rendered  accordingly.  In- 
cluding a  body  judgmmt  against  the  defend- 
ants F.  J.  Hagadorn  and  J.  D.  Hagadorn. 
Snbsegaoitly  the  court  upon  proof  of  foreclo- 
sure and  cancellation  of  notes  and  mortgages, 
which  had  been  executed  by  or  ttie  payment 
of  which  had  been  assumed  by  the  several 
plainttffB,  the  anwunt  of  sucdi  In  eadi  case 
was  credited  upon  the  Judgment  theretofore 
readered,  leaving  the  Judgment  for  the 
amounts  paid  In  cash,  together  with  interest 

It  appears  that  A.  G.  Hagadorn  la  the  only 
one  of  the  plalntUb  In  error  seemingly  con- 
cerned In  this  review,  as  counsel  aay  In  their 
opening  brief  that : 

"A.  Q.  Hagadorn  Is  Uk*  raily  one  of  idain* 
tUh  in  error  who  Is  really  proseeattiig  the  writ 
and  the  abstract  ot  recoro  was  prepared  pri- 
marily in  Us  behalf.** 

There  doea  uot  seem  to  be  any  svioos  at- 
tempt to  question  the  findings  of  the  court  as 
to  all  of  the  miserable  frauds  ^practiced  by 
the  Hagadoms  and  their  companies. 

[1]  The  only  contention  which  justlfles  con- 
sideration Is  that  the  testimony  does  not 
justify  tbe  finding  of  the  court  that  A.  G. 
Hagadorn  was  a  participant  in  and  consent- 
ed to  the  fiaads  recited.  But  it  is  nndlspat- 
ed  that  A-  Q.  Hagadorn  was,  from  its  or- 
ganisation and  during  all  the  imqwakably 
fraudulent  transactions,  a  stockholder,  direc- 
tor, and  presld^t  of  the  Hagad(nm  Invest- 
ment Company,  and  that  he  was  also  a  stock- 
holder, director,  and  president  of  the  Rayado 
Colonization  Company  from  its  oiganlsatlon 
up  to  the  time  of  and  after  all  the  frauds. 
As  president  he  called  all  meetings  of  the 
two  companies  at  which  the  frauds  were  com- 
mitted, and  at  such  meetings  he  voted  for  the 
same  as  director.  Not  only  for  the  declara- 
tion of  the  fraudulent  dividend  which  bank- 
rupted the  company,  but  for  the  exchange  of 
the  worthless  notes  for  those  of  value,  to  bis 
individual  benefit,  but  he  participated  In  the 
fraudulent  divid^id  to  the  extent  of  a  $20,- 
600  note  which  he  Indorsed  to  the  Bayado 
Colonization  Campany.  It  is  difficult  to  un- 
derstand what  acts  and  conduct  oould  make 
him  more  responsible  or  liable  for  tbe  frauds 
than  such  acts  and  conduct  Indeed  while 
this  court  has  declared  the  conduct  of  the  offi- 
cers of  the  Hagadorn  Company  In  the  original 
land  sales  to  be  a  steal,  it  is  plain  that  the 
conduct  of  these  officers,  to  avoid  the  effects 
of  the  Judgment  and  oUlgattoua  growing  out 
of  such  steal,  were  more  infamous,  if  possi- 
ble, than  tbe  original. 

But  it  Is  cwt^ded  that  A.  G.  Hagadorn 
Vrotetted  against  the  divldflakd.  He  aooQpted 
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the420,fM)0  note  to  blmseU,  and  transferred  tt 
to  tbe  Bayado  Oonipaii7»  In  wbicb  he  waa 
Ukewlse  interested  and  ttf  vbldi  be  wai  also 
the  presldeDt.  J.  G.  BMadom  teaUfloB  as 
to  tbe  alleged  piotest  as  foBoira: 

"Q.  WelL  what  gronnd  did  he  hsTS  for  pro- 
testing asaiost  it?  A  Juat  said  it  wasn't  cash. 
Q.  Juat  said  it  wasn't  cash?  A  xes. 

"The  Court :  Waa  that  the  only  reason  he  as- 
signed? 

^^e  Witness:  No;  be  says  that  a  dividend, 
'When  jon  declare  a  dividend,  you  should  have 
your  divided  in  cash  to  pay  your  stockholders 
in  cash,*  and  that  he  would  not  have  It,  he  would 
Dot  take  it,  and  he  didn't.  Q.  That  is  all  he 
BSid.  is  it?  A.  Well,  I  don't  know.  He  mid 
qaite  a  UtUe  more  than  that,  bat  that  is  all— 
1.  Was  that  the  anbatanoe  of  what  he  said?  A. 


Q.  Wi 
Yes." 


And  A.  O.  Hagadom  teatlfled  as  foUowa : 
"Q.  When  did  you  next  hear,  and  what  did 
rou  next  know  about  this  dividend  matter?  A. 
Well,  I  kept  insisting  on  my  money,  and  they 
krot  *Btanmnc  me  off,'  and  It  waa  suggrested, 
"Wdlt  w«  have  pat  some  dividends  here  we  can 
turn  over;  yon  can  take  those;*  and  I  says. 
'Not  much;*  I  says,  *How  did  yoo  come  to  de- 
clare dividends?*  WelL  then,  they  told  me  what 
they  had  done.  'WeU,*  I  says,  'I  won't  accept 
thcM,  not  one  <tf  them,  I  told  you  that  in  the 
start,  and  I  stand  right  on  my  proportion.' " 

Thna  It  is  plain  ttiat  be  made  no  protest 
as  to  declaring  the  ^ndident  dividend,  but 
did  protest  against  tbe  dtridend  being  paid  la 
notes  for  tbe  leasoD  tbat  be  wanted  the 
cash. 

The  flndlngB  of  the  trial  oonrt  are  folly 

anstalned  by  the  evidence. 

(2]  It  is  unnecessary  to  cite  auttuMitles  to 
sustain  tbe  judgment  of  tbe  court  based  up- 
OD  such  findings. 

The  Judgment  is  affirmed. 

WHITB,  a  J.,  and  QABBIGnBS,  X. 
concur. 


OALLEOAN  t.  THOMAS  S.  HAZDBN  REAL- 
Xr  CO.  (No.  8767.) 

(Snpieme  Court  of  Oidondo.  Feb.  1917. 
Behearing  Denied  Mardi  1^  1017.) 

L  Executors  and  ADMnatrnuTOBS  129(8) 

—Actions  to  Qtiiet  Trruc. 
Under  Rev.  St  1908,  I  7140,  whidi  provides 
that  administrators  shall  have  power,  and  it 
shall  be  their  duty  to  take  possession  of,  sue  for, 
recover  and  preserve  the  estate,  both  real  and 
personal,  an  adminiatratrix  can  maintain  an  ac- 
tion to  qniet  title  to  the  real  estate  of  her  in- 
testate under  Iter.  Code,  |  274,  providing  that 
an  action  may  be  brought  by  any  person  in  pos- 
session of  real  property,  against  any  person  who 
claims  an  estate  therein  advene  to  bim,  to  de- 
termine such  adverse  claim. 

[Sd,  Note.— For  other  cases,  see  EzeentMs  and 
AdminirtratorB,  Cent.  Dig.  |  636.} 

Z  TBUX.  ^nS^ElTXDKNOB— Intboduction. 

Where  plaintiEfs  counsel  stated  that  plain- 
dlf  offered  in  evidence  the  record  of  certain  deeds 
and  thereafter  certified  copies  were  furnished, 
marked  as  eidiibits,  and  set  out  In  the  bill  of  ex- 
enrtioos  and  were  ctmsidered  as  exhibits  by  the 
tnal  court  and  used  by  defendant  as  the  basis 


finr  cross-examination,  the  ediUts  were  safll- 

ciently  introduced  to  be  considered  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  S8  92-98.] 

3.  Adtebsb  Possession  «=»d4^FAn[BNT  of 
Taxes— BKOnPT—PATVBnT  as  Aoent. 
The  payment  of  taxes  by  a  party  out  of  po»i- 
session,  who  took  a  receipt  stating  tbat  the  tax- 
es were  received  from  the  party  in  possession  by 
the  payor,  does  not  iuterrnpt  the  running  of  the 
seven-year  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.     528,  BSd.^ 

Error  to  District  Court,  Pueblo  County; 
C.  S.  Essex,  Judge. 

Action  by  Ella  M.  Haynes,  as  administra- 
trix of  tbe  estate  of  George  Haynes,  deceas- 
ed, against  Estafana  Hlcklln,  M.  J.  Galllgan, 
and  another,  to  quiet  title,  in  wblch  tbe 
Tbomas  S.  Hayden  Realty  Company  was  sub- 
stituted as  plaintiff  after  purchasing  the 
rights  of  tbe  administratrix.  Judgment  for 
the  plaintiff,  and  defendant  Galllgan  brings 
error.  Affirmed. 

M.  J.  Galllgan,  of  Pueblo,  for  platntifl  In 
error.  Hartman  ft  Ballrelcb,  of  Pueblo,  for 
defendant  In  error. 

HILL,  J.  This  action  was  Instituted  by 
Ella  M.  Haynes,  as  tbe  administratrix  of  tbe 
estate  of  George  Haynes,  deceased,  against 
Estafana  Hldtlin,  David  Prosser,  and  M.  J. 
Galllgan,  to  quiet  title  to  160  acres  of  land 
and  water  rights,  situate  In  Puc^blo  county. 
The  complaint  sets  fortb  the  death  of 
Haynes ;  that  plaintiff  was  appointed  tbe  ad- 
ministratrix of  his  estate;  tbat  at  tbe  time 
of  bis  death  be  was  tbe  owner  in  fee  and  In 
possession  of  said  land  and  water ;  tbat  plain- 
tiff, as  said  administratrix,  is  tbe  owner  of 
and  claims  title  to  said  land  and  water ;  tbat 
defendant  claims  an  estate  or  Interest  therein 
adverse  to  said  plaintiff  and  adverse  to  the 
said  George  Haynes,  deceased,  eta  The  de- 
fendant Galllgan  filed  a  demurrer,  alleging 
that  the  plaintiff  bad  no  capacity  to  sue,  tbat 
there  is  a  defect  of  parties  plaintiff,  and  tbat 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  overruled.  He  thereafter  answered, 
denying  plalntiCTs  title,  claiming  ownership, 
and  alleging  that  If  plaintiff  was  In  posses- 
sion, It  was  as  a  tenant  of  bis  and  not  oth- 
erwise. Thereafter  the  Tbomas  S.  Hayden 
Real^  Company  filed  its  petition,  alleging 
tbat  since  the  institution  of  this  acti<m  it 
bad  purchased  from  Mrs.  Haynes,  as  the  ad- 
ministratrix of  said  estate,  all  of  her  inter- 
est as  administratrix,  and  the  interest  of  said 
estate  In  the  property,  and  that  said  Haynes, 
as  administratrix  or  otherwise,  had  no  far- 
ther interest  In  tbe  litigation,  and  prayed 
that  It  be  substituted  as  plaintiff.-  Tbe  peti- 
tion for  Bubstltutlm  waa  granted.  Upon  trial 
to  tbe  court,  tbe  substituted  plaintiff  was  ad- 
judged to  be  tbe  owner  of  tbe  property,  in 
possession,  and  entitled  to  a  decree  quieting 
its  title  against  any  claim  of  defendant,  eta 
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[1]  It  ia  ntged  that  the  administratrix 
c»nld  not,  as  such,  maintain  the  actloo,  hence 
the  demurrer  to  her  complaint  should  have 
been  sustained,  and  that  the  substituted 
plaintiff  could  not  thereafter  be  placed  in  any 
better  posititm  than  abe  was,  hence  Its  case 
muac  folL  Keela  t.  Tmeman,  15  Golo.  143. 
2S>  Pbc.  311,  and  McKee  t.  Howe.  IT  Cola 
538,  31  Pac  116.  are  relied  upon  as  sustain- 
ing tbe  first  of  these  contentions.  McKee  t. 
Howe  was  an  action  to  remoTe  a  cloud  from 
title  to  real  estate^  In  the  absence  ct  alle- 
gations tbat  the  estate  was  Insolvent,  or  that 
It  was  necessary  to  sell  real  estate  to  pay 
debts,  or  that  there  were  any  debts.  It  was 
held  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  In 
favor  ot  an  administrator  In  his  representa- 
tive c^wdty.  In  this  respect  there  can  be 
no  difference  between  an  action  to  remove  a 
cloud  and  an  action  to  quiet  title.  This  opin- 
ion adheres  to  the  law  which  makes  real  es- 
tate descend  to  the  heirs  subject  to  the  pay- 
ment of  ddTts,  and  also  held  that  section  7 
of  the  act  of  188B,  to  be  found  at  page  895 
of  tliat  year's  Sesirion  Iaws,  did  not  anUior- 
Ize  an  administrator  to  Institute  or  carry  on 
any  suit  ox  proceeding,  respecting  real  estete 
belonging  to  the  decedait.  other  than  such  as 
might  be  necessary  to  effectuate  the  purposes 
of  such  statutes,  whldi  limited  it  to  the  re- 
covery at  rents.  Issues,  and  profits,  ete.,  but 
the  court  said: 

"The  language  of  that  section  is  quite  crude 
and  imperfect.  It  does  not  empower  the  admin> 
istrator  to  take  possession  of,  or  iostituto  suits 

SneraUy  in  respect  to,  all  tbe  real  estate  of  tbe 
cedent.** 

This  is  evidently  one  of  the  reasons  why 
this  section  was  changed  in  1903.  Section  7140, 
Bevised  Stetutes  1008.  It  now  says,  unless 
otherwise  provided  by  will,  that  administra- 
tors, etc.,  shaU,  by  virtue  of  their  <^ce,  have 
power,  and  It  shall  be  their  duty  to  receive, 
teke  possession  o^  sue  for.  recover,  and  pre- 
serve the  estete,  both  real  and  personal,  of 
their  testators,  intestates,  or  wards,  and  the 
rents,  Issues,  and  profits  arising  from  the 
real  estete,  and  all  of  such  personal  prc^erty 
and  the  moneys  arising  therefrom,  or  from 
the  rente,  issues,  and  proflte  of  the  real  es- 
tate, or  from  the  sale,  leasing,  or  mortgaging 
of  the  real  estete,  during  the  term  of  their 
ofllce,  shall  be  assets  in  the  hands  of  the 
administrator,  eta,  for  the  payment  of  debts, 
legacies,  widow's.  wlfe*8  minor's,  or  orphan's 
allowance  and  expenses  of  administration, 
etc,  and  shall  be  administered  under  the  di- 
rection of  the  county  court  in  the  same  man- 
ner as  mone^  arising  from  the  sale  of  per- 
sonal property;  that  the  administrator  shall 
list  the  property,  real  and  peraoual,  of  the  de- 
cedent ftu:  texatlon,  and  pay  the  taxes  there- 
on from  any  funds  of  the  estete  in  his  hands 
properly  applicable  to  tbat  purpose.  It  will 
thus  be  observed  that  since  1903  an  admiuis- 
trntor  not  only  has  the  power,  but  it  Is  bis 
duty  to  rwelve,  take  possession  o^  sue  tott 


recover,  'and  preserve  tlie  estete,  both  real 
and  personal.  No  such  poweni  were  confer- 
red under  the  1885  act  ctmstrued  in  McKee 
V.  Howe,  supra;  also,  tile  1903  act  eonferi 
the  power  of  sale  of  real  estate  ttx  purposes 
other  than  provided  In  the  1885  act  The  qui- 
eting of  title  to  real  eetete  is  an  act  to  pre- 
serve the  estete  for  Uie  heirs.  Section  274, 
Revised  Code  of  1908,  provides  that  an  action 
may  be  brought  by  any  person  In  possession, 
by  himself  or  his  tenant,  of  real  property 
against  any  per^n  who  dalma  an  estate 
therein  adverse  to  him  for  the  purposes  of 
determining  such  adverse  claim,  etc.  In  this 
case  the  administratrix  allies  posses^tn, 
and  that  the  d^^ndant  (Calmed  an  adverse 
estate,  etc.  When  these  allegations  are  con- 
sidered In  connection  with  tlte  1903  act.  we 
are  <^  opinion  that  tbe  administratrix  was 
possessed  with  authorl^  to  brln^r  tha  action, 
and  that  the  demurrer  was  properly  overrul- 
ed. This  seems  to  be  the  prevailing  rule 
under  statutes  dmtlar  to  our  present  oaie. 
Onrtla  t.  Sutter.  15  Cal.  269;  Laverty  t.  Sex- 
ton, 41  lowA,  435;  Meeks  Hahn,  30  CaL 
821;  Doyle  v.  Wade,  23  VIA.  90, 1  South.  616, 
11  Am.  St  Rep.  834;  Beaver  v.  Morrison,  22 
Oa.  107.  68  Am.  Dec  486;  Oaison  t.  Dundas, 
39  Neb.  S03,  68  N.  W.  141;  Knowles  t.  Mur- 
phy, 107  OaL  107. 40  Pac  111;  Pennle  v.  HU- 
dreth.  81  Oal.  127,  22  Vae.  88a 

[<]  It  la  claimed  tbat  certain  exhtblte  of* 
feied  by  plaintiff  were  emmeously  consider' 
ed,  fOr  the  reason  that  tbey  had  not  been  re- 
ceived In  evidence  Their  alleged  submls* 
stems  were.  In  each  instance,  pisceded  br 
counsel's  statement  alront  as  ftdlows: 

"Plaintiff  offers  te  evidence  the  record  of  said 
deed  appearing  on  pa^  SOO  of  said  Book  11& 
the  same  being  a  warranty  'Seed,  etc,  •  *  * 
same  marked  'Szhibit  C 

Thereafter  certified  cc^les  appear  to  have 
been  famisAe^.  marked  as  exhibits,  and  are 
set  out  in  the  bill  of  exceptions.  The  trial 
was  to  the  oonrt,  wbUA  considered  tlie  ex- 
hitdts,  as  the  question  does  not  appear  to 
have  been  brought  to  ite  attioitlon.  Defend- 
ant was  given  ftdl  tm>ortonlty  to  crossex- 
amlne  In  omnectlon  with  them.  Undor  ssdi 
circumstances,  we  think  th^  were  snffident- 
ly  introduced  to  be  given  weight  as  evidrace 
to  establish  the  facte,  whlcH  Ouj  were  ia- 
troduced  for. 

[1}  Bach  party  seeks  to  denlgn'  title  from 
a  common  source.  Aaslgnmente  of  error  are 
made  to  the  admission  of  testimony  Introduc- 
ed by  plaintiff  concerning  ite  chain  of  title; 
likewise  to  the  rejection  of  testimony  pa> 
telnUig  to  tbe  defendant's  title  from  tbe  com- 
moD  aamee.  We  think  it  unneGessary  to  go 
Into  tliese  matters.  Possession  was  sbom 
to  have  t>een  in  ttie  {dalnUff  and  ite  predeces- 
sors in  Interest  from  December,  1893.  to  the 
date  of  trial,  November  25, 1913,  under  color 
of  title,  and  ttiat  the  taxes  bad  been  paid  b; 
the  parties  tlius  In  [HisseSBlon  from  whldi  tbe 
plaintiff  deralgns  its  title  for  over  seres 
years  pilot  to  the  oommencemoit  of  tbe  ao- 
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tton,  M-re  and  mcept  tlie  flzst  balf  of  the 
year  1911^  whi<^  taxes  It  appears  vere  paid 
by  tbe  defendant  GaUlgan  <m  tbe  15tb  day  of 
Febrnary,  1912.  Tbe  rece^it  produced  by 
Um  sboiring  this  payment  and  rigned  by  the 
county  treasurer  reads: 

"Received  of  Mrs.  B.  M.  Haynw  by  M.  J. 
G&Uigan,  the  sum  of  $10.40  tm  the  taxes  here- 
after mentioned,"  etc. 

Under  snch  showing,  the  defendant  cannot 
dalm  that  tbe  payment  by  talm  was  such  as 
would  stop  the  runnlns  of  the  seven-year 
statute  ot  llmltatlcais,  for  the  reawm  the  re- 
ceipt discloses  that  he  did  not  pay  this  tax 
on  the  property  as  his  or  upon  his  behalf, 
but  as  tbe  property  of  and  for  Mrs.  Haynes. 
Title  under  tbe  seven-y^r  statute  of  limita- 
tion was  made  an  Issue  and  sustained  by  the 
evidence  This  alone  destroys  tbe  claim  of 
the  defendant,  irrespective  oi  the  complete 
chain  of  title,  which  the  covnrt  also  found 
was  In  the  plaintiff. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 

Affirmed. 

OABBIGUB8  and  TDLLISt,  JJ.,  concur. 


MANEZ  et  aL  T.  IDAHO  CONST.  CX).,  Lfan- 
ited. 

(Sovreme  Court  of  Idaho.   Feb.  8,  lAlT.) 

1.  Contracts  «»284(4)— Oonstbuotion— Em- 

GINEES'a  ESTUtATES— FlNAUTT. 

A  contract  for  the  constructiOD  of  railroad 
work,  wbicb  provides  tiiat  tbe  chief  engineer 
^all  have  the  right  to  decide  all  qnestiotiB  aris- 
ing between  the  parties  thereto  relative  to  said 
work,  and  as  to  the  true  intent  and  meaning 
ot  the  provisions  and  specifications  of  the  con- 
tract, and  the  specifications  under  which  the 
work  is  to  be  done,  and  that  bis  decision  shall 
be  binding  upon  all  parties  to  tbe  agreement, 
does  not  make  the  estimates  of  quantities  made 
by  |he  chief  engineer  binding  upon  the  parties. 

[Ed.  Note— For  other  cases,  see  Contracts, 
Cent  Vig.  1 1334.1 

2.  OoNTBACTS  <s=»284(41— CorTBTBuonoir— Bh- 
oiiTEEB'a  BsnitATE— EvracT. 

A  contract  for  the  construction  of  railroad 
work,  which  provides  that  tbe  subcontractor 
shall  be  paid  as  per  chief  engineer's  estimate 
sheet,  does  not  make  the  estimates  of  the  chief 
engineer  final  and  conclusive  upon  tbe  parties 
to  tbe  contract. 

[Ed.  Note.— For  other  cases,  eee  Contracts, 
Cent  Dig.  1 1334.] 

3.  OONTBAOTS  «=»322(2)— OONaTBUOnON— Evi- 
OBKCI. 

In  an  action  for  the  amount  due  for  the  con- 
struction of  a  railroad  roadbed  under  a  con- 
tract which  does  not  make  the  estimates  fur- 
niriied  by  the  chief  engineer  final  and  conclusive 
upon  tbe  parties,  it  is  proper  for  the  trial  court 
to  receive  competent  evidence  to  disclose  the 
errors  and  mistakes  of  such  estimates,  if  any 
there  be.  Sach  evidence  is  admissible,  wltb- 
oot  reference  to  tiie  question  of  fraud  or  bad 
faith  on  tb«  part  of  the  mgineer. 

{EA.  Note.— For  other  cases,  see  Cttttraeta, 

Cent  Dig.  S  1815J 


4.  Afpeal  jjvn  Ebbox  «»1002  —  Bcnxw — 

Vbbdict. 

Where  the  evidence  is  conflicting  and  suffi- 
ei«Dt,  the  verdict  of  the  Jury  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  ||  S93B-^7.] 

Appeal  tnm  District  Court,  Washington 
County ;  Ed.  L.  Bryan,  Judge. 

Actl<Hi  by  J.  W.  Manay  and  others,  co- 
partners doing  business  under  the  Ann  name 
and  st^  of  the  Maaey  Bros.  Company, 
against  the  Idaho  Construction  Company, 
United.  Judgment  tor  defendant,  and  plain- 
tiffs appeaL  Affirmed. 

Ed  B.  Coulter,  of  Welser,  and  V.  P.  Cof- 
fin, of  Boise,  for  appellants.  Edwin  Snow, 
of  B<d8e,  and  J.  W.  Galloway  and  Harris  & 
Smith,  all  of  Welser,  for  respondent. 

HICB,  J.  In  July,  1910,  the  appellants  en- 
tered Into  a  contract  with  the  Pacific  A  Ida- 
ho Northern  Railway  Company  for  the  con- 
struction of  the  roadbed  of  said  company 
from  Evergreen,  Idaho,  to  New  Meadows, 
Idaho,  a  distance  of  about  14  miles.  Short- 
ly afterward  respondent  entered  Into  a  con- 
tract with  the  appellants  whereby  as  sub- 
contractor It  agreed  to  construct  about  3 
miles  of  the  work.  The  appellants  in  their 
complaint  alleged  that  dnrlng  the  construc- 
tion of  the  work  they  paid  out  money  upon 
time  checks,  orders,  etc.,  and  fnmlsbed  sup- 
plies, teams,  and  men  for  respondent  In  an 
amount  aggr^ating  ^,838.17,  all  of  which 
was  paid  and  furnished  at  tbe  special  In- 
stance and  request  of  respondent,  and  for 
which  respondent  promised  to  pay  the  ap- 
pellants. It  Is  admitted  by  appellants  that 
the  respondent  was  entitled  to  a  credit  for 
work  done  to  the  amount  of  $29,918.97.  and 
Judgment  for  tbe  difference  between  the  two 
sums  Is  prayed  for. 

The  resi>ondent  in  Its  answer  admitted  that 
Its  account  was  properly  charged  by  the  ap- 
pellants with  various  items  to  an  amount 
aggregating  $26,400,  but  denied  that  it  should 
be  charged  with  any  greater  sum.  Respond- 
ent also  alleged  that  tbe  credits  to  which  It 
was  entitled  for  work  performed  under  Its 
contract  with  the  appellants  amounted  to 
$37,329.80,  and  prayed  for  a  Judgment  In  the 
sum  of  (13,136.52.  The  respondent  further 
alleged  In  Its  answer  that  the  plaintiffs 'fraud- 
ulently and  arbitrarily,  and  In  violation  of 
good  faith  and  their  duty  to  the  respondent, 
made,  or  caused  to  be  made,  and  furnished  to 
respondent  false  and  untrue  final  estimates,  so 
called,  of  the  amount  of  work  done  by  re* 
Qpondent  under  its  said  contract  Respond- 
ent also  alleged  that  the  appellants  charged 
Its  account  with  certain  spurious  and  ficti- 
tious items  and  overcharges,  over  Its  protest 
and  without  Its  consent,  and  charged  respond- 
ent's account  with  certain  sums  of  money 
paid  out  to  other  parties,  without  any  au- 
thority from  respondent  and  against  Its  ex- 
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preM  direction,  and  that  the  fltim  of  such 
sporloofl  Items  and  amounts  paid  orer  re- 
spondent's protest  and  against  Its  consent 
amounted  in  all  to  (7,288.17. 

Tbia  case  was  tried  to  a  Jury,  and  judgment 
entered  for  defendant  in  the  sum  of  $2,699.43, 
from  which  jadgment  the  plalntlfCs  bare  ap- 
pealed to  this  court 

During  the  course  of  the  trial  erldence  of 
engineers  was  Introduced  tending  to  show 
that  tlie  number  of  yards  excavated  from  cer- 
tain cuts  hy  refqxmdent  was  in  fact  material* 
ly  greater  ttum  the  number  of  yards  shown 
fay  the  flnal  estimate  of  the  engineer  of  the 
railway  company.  The  appellants  assign  as 
error  the  action  of  the  court  In  permitting  the 
respcmdent  to  Introdace  snCh  evidence,  for 
the  reason  that  the  terms  of  the  contract  be- 
tween the  plaintiffs  and  defendant  provided 
tbat  the  measnr^eots  of  the  said  chief  en- 
gineer were  flnal  and  ooncloslve  between  the 
parties,  and  fnrUier  for  the  reason  that  the 
Introduction  of  sndi  testimony  tended  to 
contradict  and  vary  the  terms  of  the  final 
estimate  of  the  dilef  mgineer,  and  that  no 
foundation  waa  laid  ft>r  such  evidence  In  the 
pleadings.  Enor  is  also  assigned  for  tlie  rea- 
son that  tb6  measurements  of  the  oigineer  on 
the  part  of  the  defendant  were  taken  more 
than  three  yearn  subsequent  to  the  oompletlfm 
of  the  work,  and  that  It  appeared  by  the  evi- 
dence that  during  the  three  years  Interven- 
ing large  quantities  of  material  had  been  re- 
moved from  the  cuts  by  the  railway  company. 

[1,  i]  The  provisions  of  the  contract  which 
it  1>  claimed  make  the  meaauraneits  of  the 
chief  engineer  of  the  railway  company  flnal 
and  conclnslve  between  the  parties  to  this 
action  are  aU  contained  in  two  paragraphs 
of  the  contract  In  the  fourth  paragraph  Is 
found  the  foUowliv: 

"The  dilef  engineer  shall  have  the  right  to  de- 
cide all  questionB  arisiag  between  the  parties 
hereto  relative  to  said  work,  and  as  to  the  true 
intent  and  meaning  of  the  proTisions  and  apeei- 
flcations  in  this  contract  and  of  the  spectGca- 
tious  under  which  the  work  is  to  be  dose,  and 
his  dedidon  shall  be  Unding  on  all  parties  to 
this  agreement" 

The  eU^th  paragraph  Is  as  follows: 

"It  Is  understood  and  agreed  by  and  between 
the  parties  hereto  tbat  the  subcontractor  shall 
be  paid  for  the  work  performed  under  this  con- 
tract in  the  following  manner:  Ninety  per  cent, 
of  amount  due  for  work  under  this  contract 
shall  be  paid  on  26th  of  month  foUowing  that 
in  which  work  was  done  as  per  chief  engmeer's 
eBtimate  sheet  The  10  per  cent,  retained 
montUy  shall  be  payable  immediately  on  pay- 
ment of  final  eatitoate  to  Blaner  Bros.  &  Go. 
by  Pacific  k  Idaho  Northern  Railway  Com- 
pany." 

The  foregoing  provisions  of  the  contract 
do  not  make  the  estimates  of  the  chief  en- 
gineer as  to  quantity  of  material  moved  final 
and  conclusive  upon  the  parties.  In  the  ab- 
sence  of  such  an  agreement  his  estimates  do 
not  partake  of  the  nature  of  a  final  adjudica- 
tion. The  contract  In  the  case  at  bar  is 
very  similar  to  the  contract  under  considera- 
tion in  the  caae  at  lUinolB  Central  By.  Co.  t. 


Hanlon,  118  Ey.  7,  07  S.  W.  40,  101  Am.  St 
Rep.  846.  In  that  case  the  contract  stipulat- 
ed that  the  engineer  In  charge  should  certify 
the  amonnt  done  «ich  month,  and  upon  his 
certificate  Mani<n  ehould  be  paid  90  per 
cent  of  the  sum  earned,  the  remaining  10 
per  cent  to  be  paid  on  the  final  estimate. 
The  court,  in  discussing  this  ctmtract,  said: 
"It  is  earnestly  maintained  for  the  company 
that  the  estimates  of  the  engineer  in  charge  are 
concluaive  on  Manion,  unlesa  fraudulent  or  so 
grossly  erroneous  as  to  imply  fraud  or  a  fail- 
ure to  exercise  an  honest  judjfmenL  Gity  of 
Covington  v.  Limerick,  19  R.  [19  Ky.  Law  Rep.] 
330,  40  S,  W.  264,  and  cases  cited.  The  con- 
tract in  this  case  is  different  from  that  in  the 
Limerick  Case.  That  contract  provided  that  the 
decisions  of  the  eogiaeer  should  be  final  and 
binding  <m  both  parties.  Tbm  is  no  such  pro- 
vision in  the  contract  before  us.  It  simply  pro- 
vides tbat  the  amount  of  work  performed  under' 
the  contract  shall  be  determined  by  the  meas- 
urements and  calculations  of  the  engineer  in 
charge.  This  Is-  nothing  more  than  a  stipuls- 
tion  for  a  means  of  detenaining  the  amount  of 
work,  and  the  determination  by  the  engineer  is 
entitled  to  no  more  wright  than  a  determination 
,  by  the  concurrent  act  of  the  two  parties  under 
1  a  provision  requiring  the  amount  of  work  to  be 
done  to  be  settled  In  that  way.  If  the  Migineer 
was  guilty  of  fraud,  or  made  a  mistake,  it  may 
be  shown.  Frand  or  mistake  is  a  sround  for 
relief  from  a  settiement  made  by  the  parties 
themselves,  and  we  see  no  reason  why  the  same 
role  should  not  apply  to  a  settlement  made  for 
them  1^  tiie  servant  of  one  of  them  alone,  un- 
less the  contract  expressly  provides  otherwise. 
2  Wood's  Hallway  Law.  1141 :  Memphis,  eta, 
R.  R.  Co.  V.  Wilcox,  48  Pa.  101 ;  Bailwu^  Co. 
V.  Cnmmings,  6  Ey.  Iaw  Bep.  441;  TroSee- 
wood  V.  Brodman,  4  Dana.  800,  29  Am.  Dee. 
407." 

In  the  cose  of  Smith  r.  E^s-Eesl  Const 
Ca,  27  Idaho.  407,  160  Fac.  26.  this  onirt 
quoted  from  the  case  of  M&atibSM,  etc:,  Oa 
T.  Wilcox,  supra,  in  part  as  follows: 

"la  this  contract,  however,  this  stipulation  for 
finality  is  wanting,  and  this  makes  a  most  ma- 
terial difference.  It  provides  for  monthly  esti- 
mates, and  in  the  end  for  a  final  estimate  i>j 
the  engineer,  without  any  declaration  as  to  oob- 
clnsiveness.  His  estimates  and  acts  hmve  no 
quality,  therefore  of  an  adjudication.  It  itfost 
depend  for  finallbr  on  its  inherent  accnracy, 
and.  to  test  whether  it  be  accurate  or  not  It 
is  liable  to  be  met  by  any  competent  iffoof. 
which  would  disclose  its  errwa  and  "^^fr^tt. 
if  there  be  any." 

Ccmtlnnlng,  In  lbs  opinion  In  tb»  Smith 
Case,  this  court  said : 

"In  the  contract  here  under  consideration  it 
was  not  stipulated  that  the  estimates  of  the 
engineer  should  be  final,  binding,  or  conclusire 
upon  the  parties;  therefore  the  allc^tions  of 
fraud  in  the  complaint  were  Immateriu.  and  the 
estimates  of  the  engineer  were  subject  to  attack 
for  inaccuracy,  and  It  was  proper  for  the  trial 
court  to  consider  all  the  evidence  offered  and 
admitted  touching  the  amount,  character,  and 
classification  of  material  handled  by  respondent 
in  the  construction  of  the  canaL** 

It  appears  to  us  that  In  regard  to  the  mat- 
ter imder  consideration  there  Is  no  material 
difference  between  this  case  and  the  case 
of  Smith  V.  Farls-Kesl  Const.  Co.,  supra. 

[S]  Under  the  contract  neither  the  monthly 
estimates  nor  the  flnal  estimate  wwe  con- 
clusive upon  the  def«idant  and  it  waa  proper 
to  rocelTe  loy  competent  ^oof  tendlnc  to 
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Show  actual  qnanUtlea  of  material  handled 
in  the  wcaraUons  and  Alls.  There  was  no 
error  cc»nmttted  by  tba  trial  court  In  ad- 
mitting the  erideoce  offered. 

[4]  The  remaining  error  MHuplatned  ot  ia 
that  the  verdict  was  contrary  to  title  eTldencfr 
It  is  claimed  that  the  meaanremrats  by  the 
defendant's  oiglneers  were  made  three  yean 
after  the  excaratlon,  that  In  the  meantime 
some  material  had  been  removed  from  the 
cats,  a4d  that  for  this  reason  the  measure- 
menta  were  inaccurate  and  not  eitltled  to 
be  admitted  In  evidence.  There  was  te^- 
moDy,  however,  to  tbe  effect  that  the  cute 
were  in  substantially  the  same  condition  as 
when  they  were  first  ttcartted  by  the  de- 
fKidant.  The  evidence  was  admissibly  and 
It  was  proper  for  the  Jury  to  ocmelder  the 
same  In  arriving  at  its  verdict 

In  addition  to  the  varlati<Hi  In  the  amount 
of  material  handled  by  respondent,  an  issue 
was  raised  and  evidence  Introduced  as  to 
certain  snppllea  famished  by  appdlants  to 
other  parties  and  charged  to  the  respondent, 
the  appellants  claiming  that  they  were  au- 
thorized to  do  so,  and  the  respondent  deny- 
ing any  authoriaatlcn ;  also  that  aivellantB 
had  (barged  several  thousand  dollars  against 
the  respondent  for  men,  teams,  and  equip* 
ment  fDmlaiied  Ify  appeUants  and  used  nptm 
the  work  tnduded  within  respondent's  sob- 
contracL  The  respondent  contends  that  all 
sufdi  men,  equlpmesit,  and  teams  were  fur- 
nished _  without  its  request  and  i^idnst  its 
protest.  Tliere  was  also  a  considerable 
amount  of  totlmony  received  as  to  the  rea- 
sonable value  of  the  serriees  of  sodi  men, 
teams,  and  eQuipment  It  Is  not  necessary, 
Iwweyer,  to  go  Into  a  detailed  caleulation  to 
determine  the  full  extent  of  the  variation  be- 
tween the  claims  of  the  ^alntlfr  and  the  de- 
Cendant,  as  It  suiBclently  aKteazs  that  there 
vras  ample  latitude  In  the  evidence  to  sue- 
tain  the  verdict 

The  evidence  being  prop^ly  admitted  and 
l>eing  conflicting,  the  verdict  of  the  Jury  will 
not  be  disturbed  by  this  court,  and  the  judg- 
ment of  the  district  court  wIU  be  affirmed. 
CSoats  awarded  to  the  respondent. 

BUDOB,  a  3^  and  MOBOAN.  3^  concur. 


OHANDLER  v.  UTTIiBI. 
(Suirone  Court  of  Idaho.   F^.  ISt,  1917.) 

1.  An^Duxs  «=>91— OaAZiiia  SHESF^-STATrm 

— f  ouci  Powia. 
Seetions  1217  and  1218,  Bev.  Codes,  making 
it  unlawful  for  an  owner  of  sheep  to  herd  them 
or  permit  tbem  to  graze  within  two  miles  of  the 
dweUing  bouse  of  another,  and  providing;  as  a 
poulty  that  the  party  injured  may  recover  from 
such  owner  for  damages  sustained  thereby,  were 
enacted  and  are  enforced  in  the  exercise  of  the 
police  power  of  the  state. 

[Ed.  Note.— For  other  esses,  ses  AnimffV 
Cent.  Dig.  I  329.] 


2.  Animals  ^100(8>— G&AZino  Shebp— Vio- 

lATION  OP  StATUTS— MEASUBE  OT  DAHAOXS. 

Under  the  facts  of  this  case  the  measure  of 
damage  is  the  loss  respondent  actually  sustained 
as  a  direct  resolt  of  appellant's  sheep  grazing 
off  and  destroying,  within  two  miles  of  his 
dwelling  house,  gram  growing  upon  the  public 
range,  which  his  stock  would  have  fed  upon, 
had  it  not  been  so  grased  off  and  destroyed. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  SS  361,  884,  413.] 

Anieal  from  District  Court,  Canyon  Oouzh 
ty;  Ed  U  Bryan,  Judge. 

Action  by  J.  XL  Qiandler  agaliut  Andrew 
Utile  to  tecorer  penalty  for  vlohition  of  Bev. 
Codes,  I  1217.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Frawley  ft  Block,  of  Boise,  and  Scatterday 

6  Van  Duyn,  of  Caldwell,  for  appellant. 
Geo.  F.  Zimmerman,  of  Emmett,  and  W.  A. 
Stone,  ot  Caldwell,  for  resptmdent 

IfOBOAN,  J.  TUB  actl(m  was  commenced 
by  revKOident  to  recover  from  appellant  the 
penalty  for  the  violation  of  section  1217,  as 
provided  for  by  section  1218,  Bev.  Codes, 
which  sections  are  as  follows: 

"Sec.  1217.  It  Is  not  lawful  tor  any  person 
owning  w  having  charge  of  abam  to  hwd  tbe 
same,  or  permit  them  to  be  herded,  on  the  laud 
Or  possessory  claims  of  other  persons,  or  to 
herd  the  same  or  permit  them  to  graze  within 
two  miles  of  the  dwelling  house  of  the  owner  or 
owners  of  sachposseBSory  claim. 

"Sec.  1218.  The  owner  or  the  agents  of  such 
owner  of  sheep  violating  the  provisions  of  the 
last  sectitm,  on  complaint  of  toe  party  or  par- 
ties injured  before  any  Justice  of  the  peace  for 
the  precinct  where  either  of  the  Interested  par- 
ties may  reside,  is  liable  to  the  party  injured 
for  all  damages  sustained;  and  if  tbe  trespass 
be  repeated,  is  liable  to  the  party  injured  for 
the  second  and  every  subsequent  offense  in  dou- 
ble the  amount  of  o&magea  sustained." 

[1]  So  far  as  they  apply  to  the  facte  in  OOa 
case,  section  1217  makes  it  unlawful  for  any 
person  owning  sbeep  to  herd  or  perndt  them 
to  graze  upon  the  public  range  within  two 
ntlles  of  the  dwelling  honse  of  anoth^,  and 
section  1218,  as  a  penalty  for  the  vio1atl<»i  of 
the  fbrmer  section,  makes  the  owner  Uahle 
to  tbe  party  Injnred  for  all  damages  sos- 
talned  as  a  direct  result  of  the  sheep  being 
so  herded  or  permitted  to  graze.  These  sec- 
tions were  enacted  and  are  enforced  In  the 
exercise  of  the  police  power  of  the  state,  for 
the  preservation  of  the  peace,  quietude,  and 
safety  of  the  inhabitants  of  sparsely  settled 
districts,  where  public  range  exists,  and 
where  It  has,  heretofore,  been  the  subject  of 
contention  between  settlers  and  the  owners 
of  cattle  and  horses  upon  the  one  hand  and 
of  sheep  upon  the  other.   Slfers  v.  Johnson, 

7  Idaho,  798,  66  Pac  709,  64  I*  B.  A.  786^  97 
Am.  St  Bep.  271;  Sweet  v.  Ballentyne,  8  Ida- 
ho, 431,  69  Pac.  995;  Bacon  v.  Walker,  204  U. 
S.  811,  27  Sup.  Ct  289,  51  L.  Ed.  499. 

The  trial  resulted  In  a  verdict  for  respond- 
ent in  the  sum  of  (100,  and  judgment  was 
rendered  in  his  favor  for  that  amount  and 
costs.   This  appeal  Is  from  the  Judgment. 


>For  etlwr 
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Appellant  contends  tbat  the  evldrace  Is  la- 
sufficient  to  sustain  the  verdict,  also  tbat  the 
rulings  of  the  court,  as  to  the  admissibility 
of  erldence,  were  erroneous,  and  that  error 
was  corffmltted  in  gtring  certain  instructions, 
and  in  refusing  to  give  others,  to  the  Jury. 

The  record  discloses  tbat  respondrat  Is  a 
farmer  and  stock  raiser,  and  that  on  and 
about  May  24,  1913,  he  was  the  owner  of  160 
head  of  live  stock,  consisting  of  horses  and 
cattle,  which  were  then  pasturlog  upon,  and 
weie  accustomed  to  range  and  pasture  up<hi, 
about  1,000  acres  of  public  domain  and  otli* 
er  unfenced  lands  wittiin  a  radius  of  two 
miles  of  his  place  of  residence;  that  on  ttae 
data  ftbore  mentlmed  uipellant's  serrants 
and  employfis  brought  two  bands  of  sheep, 
of  about  2,000  bead  ea<^  upon  the  public 
range  above  mentioned,  and  herded  and  per- 
mitted tbem  to  graze  thereon;  that  one  of 
the  bands  were  so  kept  and  pastured  within 
two  miles  <tf  respondent's  dwelling  bofuee  tct 
about  a  week,  and  Uie  other  about  half  that 
length  of  time. 

l^ere  Is  conflict  In  the  evidence  as  to  the 
value  of  0ie  public  land  within  two  miles  of 
respondent's  premises  for  grazing  purposes^ 
but  sufficient  evidence  was  adduced  to  Justi- 
fy the  Jury  In  concluding  tbat  on  and  imme- 
diately prior  to  the  24th  day  of  May,  1913.  It 
famished  good  pasture  for  horses  and  cattle, 
and  that  when  the  sbeep  were  removed  the 
grass  was  practically  destroyed,  and  the  land 
was,  for  a  considerable  period  of  time  there- 
after, almost  worthless  for  range  purposes; 
that,  had  the  gross  not  been  destroyed,  It 
would  have  furnished  feed  for  respondent's 
stock;  and  that  bis  damage,  by  reason  of  Its 
destruction,  amounted  to  the  sum  found  in 
tbe  verdict 

[2]  SbiGe  reqwndent  was  not  the  owner  of 
the  grass  growing  upon  tbe  public  domain 
within  two  miles  of  his  residency  but  had  a 
right  wly  in  connnon  with  others  to  pasture 
.bis  horaes  and  cattle  upon  it,  cmuuid  for  ap- 
pi'^llant  insist  that  the  danage  recoverable 
should  be  confined  to  the  actual  Injury  sus- 
bdn>3d  by  respondent  by  reason  of  his  loss 
ot  ttJtH  use  of  the  range  during  tbe  time  the 
sbeep  were  being  herded  there.  Tbe  rule  con- 
tended J<a  is  too  narrow.  Aj/jfOai  to  the 
facts  of  vtbls  caa^  It  would  mean  that  soffi- 
clent  grasit  to  feed  160  bead  of  horses  and 
cattle  durli^g  e  number  of  months  might  be 
consumed  or  destroyed  In  violation  of  the 
law,  and  the  penalty  would  be  limited  to  the 
reas(mable  valUiQ  of  pasturage  for  such  of 
tbem  as  left  or  wore  removed  from  the  range 
during  the  week  the  sheep  occupied  It  Such 
a  theory  cannot  survive,  when  we  apply  to 
it  the  plain  langui^e;  (tf  section  1218,  supra, 
wherein  it  Is  said: 

"The  owner  *  *  *  ft  sheep  violating  the 
provisions  of  the  last  section  •  •  •  is  liable 
to  tiie  party  injured  for  all  damages  sustained." 


Bo  nfany  elements  may  enter  Into  claims 
arising  under  the  law  regulating  the  use  of 
the  range  that  we  will  not  attempt  to  lay 
down  a  general  rule  fixing  the  measure  of 
damage  in  all  cases,  but  will  say  that,  under 
tbe  facts  of  this  case,  it  Is  the  loss  respond- 
ent actually  sustained  as  a  direct  raiult  at 
appellant's  sheep  grazing  off  and  destroying, 
within  two  miles  of  his  dwelling  bouse,  grass 
growing  upon  ttae  public  range,  which.  In  rea- 
sonable  probability,  his  stock  would  have  fed 
upon,  had  It  not  been  so  grazed  off  and  de* 
stroyed.  The  Instmctlona  given  correctly 
state  the  law  applicable  to  the  case,  and  we 
find  no  error  in  the  rulings  ot  the  trial  judge 
relative  to  Uie  admissibility  of  evidence; 

Hie  Judgment  appealed  from  is  afllrmed. 
Gosts  are  awarded  to  respondent 

BUDOB,  a      and  BIGBV  3^  coocor. 


NBTTLBTON  v.  CX>OK. 

(So^reme  Court  of  Idaho.   Jan.  27,  1917.  Ba- 
hearing  Denied  March  8*  1&17.) 

1.  Mauoioits  PaosBcnrxoir  4s*18(l}— "Pbob- 
ASIA  Cause." 

In  an  action  for  malicious  prosecution,  prob- 
able cause,  as  a  basis  for  institutiag  the  pros- 
ecution complained  of.  Is  the  existence  of  such 
facts  or  eircamstances  as  would  excite  tbe  be- 
lief in  a  reasonable  person,  aetinK  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that 
the  one  charged  was  guilty  of  the  crime  for 
which  he  was  prosecuted. 

[Ed.  Note.— For  other  eaaes,  see  Malicious 
Prosecution,  Cent  Dig.  ||  28,  24,  8& 

For  other  definitions,  see  Words  and  Pbraaes, 
First  and  Seroad  Series,  Probable  Cause.} 

2.  Maucious  PaoaacunoN  «=»10,  24(3)— 
Want  or  Pbobabls  Oaus*— DiscHAnofr- 
Presumptioit  and  BuBDEn  of  Psoor. 

Where  plalntlS  in  an  action  for  malidons 
prosecution  shows  that  be  was  discharged  by 
tbe  committing  magistrate  after  the  holding  of 
a  preliminary  exbminaticm,  sucb  discharge  is 

Erima  facie  evidence  of  want  of  probable  cause, 
ut  Is  not  conclusive;  and  if  It  appears  affirm- 
atively from  evidimce  Introduced  upon  tbe  trisl 
that  he  was  Id  fact  guilty  of  an  indictable  nils> 
demeanor,  althoi^h  not  the  one  for  which  he 
was  attempted  to  be  held  for  trial,  but  of  an 
indictable  misdemeanor  whidi  was  so  closely 
akin  thereto  that  the  counb^  attorney  in  draft- 
ing the  criminal  complaint  Inadvertently  charg- 
ed the  defendant  under  the  wrong  section  of  the 
statute,  want  of  probable  cause  Is  thereby  re- 
butted, and  the  prosecutor  cannot  be  held  In 
damages. 

[Ed.  Note.— For  other  cases,  see  Malldoos 
Prosecution,  Cent  Dig.  SS  25,  Sl.] 

3.  Maucious  Pbosioution  «=»]6— Mauce— 
Evidence— Ghabob. 

In  an  action  for  malidoris  pnJsecution,  the 
fact  tbat  tbe  plaintiff  was  not  charged  in  the 
prosecution  complained  of  under  tbe  proper  stat- 
ute with  the  commission  of  a  criminal  oaeDse,  Is 
not  evidence  of  bad  faith  or  malice  on  the  part 
of  the  prosecutor,  if  the  latter  had  reason  to 
believe  the  accused  guilty  of  a  crime,  and  such 
belief  was  based  either  upon  personal  knowl- 
edge or  informatiou  received  from  others,  upon 
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whkli  he  relied  lb  good  &dth,  and  nicb  facts 
had  been  commonicated  to  the  county  atttmiey. 

[ISd.  Note.— For  other  caBea,  see  BfaBdou 
ProsecutioD,  Cent.  Dig.  K  19-22.  S».] 

4.  Maucious  Pbosboution  4=340— BraBT  w 

AonoH— OFfXNaK. 
HeU,  nudar  the  facts  of  this  case,  that  as 
It  aflSrmaliTely  appears  from  the  record,  and 
from  respondent's  own  tesdmony,  that  he  was 
guilty  of  a  criminal  offense  againat  the  laws  of 
the  state,  bat  through  inadyertenoe  was  charged 
under  the  wrong  statute  without  any  fault  on 
the  part  of  Neitzd,  he  cannot  be  permitted  to 
maintain  this  action  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  SL} 

Appeal  from  District  Court.  Owyhee  Coun- 
ty ;  Charles  P.  UcCartby.  Judge. 

Action  by  V.  F.  Nettleton  against  J.  F. 
Gook,  as  adrntalstratoT  of  the  estate  of  Rob- 
ert E.  Neitzel,  deceased,  for  malldous  prose- 
cation.  Motion  for  jumsuit  denied,  Judgment 
for  plaintUC,  and  defendant  appeals.  Be- 
versed. 

Barber  ft  Davison,  ot  Boise*  for  appellant 
Perky  ft  Grow,  of  Boise,  for  respondoit 

BUDOB,  a  J.  This  Is  an  action  to  recor- 
er  damages  for  an  alleged  malldouB  prosecu- 
tion. The  material  facts  out  of  which  this 
UQgatlon  arose,  briefly  stated,  are  as  fol- 
lows: Several  years  prior  to  the  oinnmence- 
ment  of  this  action  the  Murphy  lADd  ft  Ir- 
ligation  Company,  Umlted  (which  will  here- 
after be  referred  to  as  the  "Water  Com- 
pany"), constructed  a  dam  across  Sinker 
creek  In  Owyhee  conn^  for  the  porpoae  of 
Impoandlng  the  natural  flow  of  the  waters  of 
tiiat  stream.  Prior  to  the  constractlon  of 
tills  dam  a  portion  of  tlie  waters  oi  Slnkor 
creek  had  been  appropriated  and  used  by 
■etOers  along  ttie  stream.  For  ttie  poxpose 
of  datermining  the  relative  prloittlea  of  Um 
yarloQs  daimanti  an  action  was  instituted 
in  fhe  district  court  for  Owyhee  oonaty,  by 
Matthew  Joyce  et  aL  against  the  Water  Com- 
pany, which  was  pwding  at  the  time  the  oon- 
troraray  herein  related  occurred.  Daring  the 
pendency  of  this  suit  the  Water  Company 
had  agreed  with  the  other  claimants  to  turn 
into  the  bed  of  the  stream  below  the  dam  the 
same  quantity  of  water  that  was  aiteiing 
fhe  reservoir  by  means  of  tiie  <3iannel  of 
Sinker  creek. 

The  respondent  in  this  action  was  in 
charge  of  the  Joyce  ranch,  which  was  among 
the  others  claimants  above  mentioned.  ■  Nelt- 
»1  at  the  time  of  tiie  controversy  was,  and 
bad  been  for  scnne  time  prior  thereto,  the 
secretary  and  treasurer  of  the  Water  Com- 
pany,  and  was  also  general  manager  of  the 
dam  and  reservidr.  An  employ^  of  the  Wa- 
ter Company.  Martin  M.  Wel<di,  was  In  the 
immediate  charge  of  the  dam  and  reservoir 
and  controlled  the  various  headgates  and  ca- 
nals. 

A  dlqmte  arose  between  reqiondent  and 
Wdch  in  regard  to  the  amount  of  water  that 
was  b^ng  released  by  the  Water  Company 


onder  Its  agreement  The  respondent  con- 
tending that  something  over  600  miners' 
inches  running  ii^  the  reservoir,  and 
that  no  such  quantity  was  beiDg  permitted 
to  flow  out  of  OiB  reservtdr  into  Qie  czeek  be- 
low. And  he  thereupon  took  possesslMi  of 
the  dam  and  turned  a  corndderable  qnanatr 
of  water  into  the  creek,  so  that  It  would  pro- 
ceed to  the  Joyce  ramdL  There  is  a  decided 
omflict  in  the  evidence  as  to  whether  or  not 
Weldi  objected  to  respondent's  ctmduct  in 
increaidng  the  flow  of  water  into  the  oeek. 
Howevn:,  there  Is  no  conflict  in  the  evldenoe 
that  later  Weldi  readjusted  the  gate  and 
placed  a  chain  and  padlock  upon  it,  whicSi 
the  respondent  after  a  more  or  less  serious 
controversy  with  Welch,  broke  with  an  Iron 
bar,  raised  the  gates  and  permitted  a  large 
quantity  wat»  to  escspe  ftom  the  reser- 
voir into  the  creek.  Nor  Is  it  dlqrated  that 
respondent  stood  guard  over  the  dam  tmtll 
tar  Into  tiie  sncceedii^  ni^t,  and  would  not 
pemnit  Welch  to  adjust  the  gates  until  some 
temporarily  satisfactory  arrangement  was 
made. 

After  Neitzel  stated  these  facts,  eommnni- 
cated  to  bim  by  Welch,  to  the  ooimty  attor- 
ney of  Owyhee  county,  the  latter  informed 
htan  ttiat  it  would  be  necessary  to  determine 
whether  or  not  a  criminal  action  would  lie^ 
and  for  Oiat  purpose  he  desired  time  to  look 
into  the  question.  Shortly  thereafter  he  tele- 
phcmed^  Neltsel  and  Infbrmed  him  In  effect 
Qiat  ttw  respondent  was  gvSlty  of  an  indicta- 
Ue  misdemeanor.  It  was  thereupon  ar- 
ranged 1^  Ntf  tsd  and  the  oounl7  attorney 
that  a.  criminal  complaint  be  sworn  to  by  the 
county  attorney.  ^irtilCh  was  done,  and  a  war* 
rant  was  therenpon  Issued  out  of  the  probate 
court  and  later  served  uptm  Ibe  respontait 
who  subsequent  thereto  appeared  in  said 
court,  where  at  the  date  find  a  preliminary 
examination  was  h^  at  which  time  the 
depositions  of  the  witnesses  offered  on  behalf 
of  the  stnte  were  taken.  The  probate  court, 
Siting  as  a  cmmittlng  magistrate,  after 
hearing  all  the  testimony  <tfCered  by  the  state, 
dlscbar^d  the  respondent  Thereafter  this 
action  was  brought  in  the  district  court  of 
the  Third  Judicial  district  for  Owyhee  coun- 
ty to  recover  damages  for  a  maUdous  prose- 
cution, which  resulted  in  a  vwdict  in  favor 
at  re^ndent 

Neltsel,  however,  offered  no  testiLnuniyt  but 
at  the  concluslm  of  respimdent's  case  made 
a  motion  for  a  nonsuit  upon  numerous 
grounds,  which  motion  was  overruled  and  the 
case  submitted  to  the  Jury,  a  verdict  was 
rendered  in  favor  of  respondent,  and  Judg- 
ment altered  thereon.  This  Is  sa  appesl 
from  the  Judgmoit  thus  entered. 

It  is  urged  that  the  court  erred  in  deny- 
ing Neitzel's  motion  fbr  a  nonsuit  Under 
this  assignment  (tf  error  we  tUnk  may  be 
pn^^erly  determined  wheQier  In  titiis  aettm 
the  respondent  here,  the  plainUfl  b^w,  af- 
firmativdy  shows  that  tbere  waa  a  muit  Of 
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PTobaUe  catue.  In  the  absence  of  wUteh.  mal- 
ice being  presoit.  this  action  may  be  main- 
tained. Crescent  City  lAve  Stock  Landing, 
eta,  Co.  T.  Batchers'  UnioD,  etc,  Co.,  120 
U.  8.  141,  7  Sop.  Ct  472,  SO  L.  Ed.  614; 
Harkrader  t.  Hoore,  44  CaL  144;  Oonzales  t. 
Cobllner.  68  CaL  161,  8  Fac  607;  and  other 
cases  cited  in  note  4  L.  R.  A.  259. 

[2]  If  we  understand  coansels'  contention 
correctly  they  insist  that  the  respondent  was 
charged  in  the  probate  court  with  the  In- 
firlngement  of  the  proTlaioas  of  the  second 
paragraph  of  section  7146,  Rer.  Codes,  or  In 
other  words,  that  the  recotondrat  was  charg- 
ed with  "disturbing"  a  headgate,  whldi  was 
"r^ndated  by  the  duly  authorized  agent  of 
the  Muiphy  Land  Irrigation  Company, 
limited.  *  T  *  and  used  and  to  be  used 
f^r  the  measurement  of  water."  Of  Qie  cora- 
mlssiim  of  this  offense  he  was,  by  the  com- 
mitting magistrate,  discharged,  which  being 
tm^  then  existed  prima  fat^  evidence  of 
want  ot  Kwobable  cause.  The  fact  that  the 
rrapondent  was  discharged  by  the  comltting 
magiatrate,  however.  Is  not  conclusive  so  far 
as  the  question  of  probable  cause  Is  con- 
cerned; that  is  to  say,  if  Is  appears  affirma- 
tively from  the  facts  introduced  upon  the 
trial  that  he  was  In  truth  and  In  fact  guilty 
of  an  indictable  misdemeanor,  although  un- 
der a  different  statute,  even  tboni^  N^tari 
acted  with  malice,  still  there  would  not  be 
an  ahsmce  of  probaUe  cause. 

[I]  The  tact  Uiat  the  respondent  ms  not 
charged  under  ttie  proper  statute  with  the 
CfHumladon  ot  a  criminal  offense  would  for- 
DO  evidence  of  bad  faith  in  yeitc^  if 
he  believed  and  had  reason  to  believe  the 
letpondenC  goUty  of  a  crime,  and  snch  be- 
llrf  was  based  upon  personal  kmnriedge  or 
information  received  from  others  upon  which 
he  honestly  and  in  good  faith  relied. 

[1]  Probable  catue  haa  been  daliiMd  «■ 
"the  existence  of  snch  tacts  or  drennutancee 
as  woold  excite  flie  beUef  ot  a  reasomaMe 
mind,  acting  on  the  facts  within  the  knowl- 
edge at  Vn  prosecutor,  that  the  person  diacg- 
ed  was  guilty  ot  the  crime  for  which  be  waa 
prosecuted."  It  must  be  conceded  that  the 
Iffoof  conclusively  shows  that  Weldh  com- 
municated with  N^tzel  over  the  tel^hone, 
and  informed  him  of  the  fact  that  the  re- 
spondent went  upon  the  dam,  broke  the  lock. 
Interfered  with  the  headgate,  and  discharged 
a  large  flow  of  the  water  out  of  the  reservoir 
Into  Sinker  creek,  and  was  holding  posses- 
sion of  the  works.  We  think  the  record 
clearly  shows  Neltzel  to  have  been  in  pos- 
session of  knowledge  of  the  exlstrace  of  snch 
facts  and  drcnmstances  as  would  excite  the 
belief  in  a  reasonable  mind  that  the  respond- 
ent had  committed  a  crime,  although  the  ex- 
act nature  thereof,  or  the  particular  statute 
under  which  the  prosecutlcm  would  lie,  may 
not  have  been  known  to  him. 

An  examination  of  the  recwd  discloses  the 
fact  that  the  respondent  in  relating  the  In- 


ddents  of  the  dlQ>nte  between  himself  and 
Wel<A  tesUfled  that  he  went  upon  the  dam 
and  found  the  headgate  locked  with  a  pad- 
lock, and  that  he  broke  the  lock  with  a  big 
iron  bar;  tbla  testimony  tfl  as  f^ows: 

"Q.  How  did  you  break  that  lock?  What  dfd 
yon  nse?  A.  A  big  bar  of  iron;  pat  It  inside 
the  chain  and  lock,  and  pried  it  open.  Q.  A 
padlock?  A.  Yes;  a  padlock  and  chain  around 
the  standard  of  the  wheel:  I  broke  that  and 
opened  the  headgate  and  let  the  water  down 
die  creek.  •  • 

The  QU«7>  ttierefore,  arises:  Did  the  re- 
spondent breaking  the  lodk.  of  tlie  head- 
gate  commit  a  crlnA?  As  the  case  stood  at 
the  time  die  motion  tor  a  nonsuit  was  made 
it  had  been  clearly  established  by  the  undis- 
puted facta  in  evidence  on  the  part  of  the  re- 
spcmdent  that  the  headgate,  which  had  been 
damaged  and  interfered  with  by  the  respond- 
ent, was  appurtenant  to  the  dam  used  by  the 
Water  Company  for  the  purpose  of  storing 
water  and  distributing  the  same  to  the  wa- 
ter users  under  Its  canal  system  for  a  beue- 
fldal  use.  Clearly  the  act  of  the  respcmdent 
In  breaking  the  padlock  and  interfering  with 
the  headgate  was  a  vlolatlcm  of  sectlcm  7149, 
Rev.  Codes,  which  provides: 

"Any  person  or  persons,  who  shall  cut,  break, 
damage,  or  In  any  way  interfere  with  any  ditch, 
canal,  headgate,  or  any  other  works  in  or  ap- 
purtenant uereto^  die  propwty  of  another  per- 
son, corporation,  or  association  oi  persons,  and 
whereby  water  is  ctmducted  to  an;  place  (or 
beneficial  oso  or  purposes,  and  when  said  canal, 
headgate,  ditch,  dam,  or  appurtenances  are  be- 
ing used  or  are  to  be  used  for  said  conduct  of 
water,  shall  be  guilty  ttf  an  huUctabla  misde- 
meanor." 

Not  only  did  NeUzel  have  reaaoa  to  be- 
lieve that  the  respondent  had  committed  a 
miademeanor,  bnt  a  mlademeanor  had  actii- 
ally  been  committed  by  the  reqxmdent.  Ihla 
behiig  true,  Ndtnel  could  not  be  held  to  an* 
nrer  In  damagei^  ercm  tbooiJi  Qinnub  mla* 
take  the  respo^cnt  may  not  have  been 
charged  In  the  criminal  complaint  under  the 
proper  section  ot  the  statute.  Respondent's 
violation  of  tile  above  sectlrai  la  not  tnly 
shown  by  hte  own  admlaiitomi,  bnt  la  abun- 
dantly proven  by  all  the  facts  and  dicom- 
stancea  appearing  upon  the  trial  ot  this  case. 
While  It  may  be  onceded  tiiat  reep(Hident 
was  charged  under  section  7146;  Rev.  Codes, 
when  he  should  have  been  charged  tinder  sec- 
tion 714S,  Rer.  Codes,  nevertheless  the  fact 
that  the  county  attorney  prosecuted  the  re- 
spondent under  the  statute  which  felled  to 
technically  describe  and  identic  the  offense 
that  he  had  committed,  does  not  rebut  the 
(act  that  a  crime  had  been  committed.  It  af- 
firmatively appearing  that  the  respondent 
was  guilty  of  a  criminal  offense,  he  cannot 
successfuUy  maintain  this  action  for  mali- 
cious prosecutloD.  Adantt  v.  Lisher,  3 
Bhickf.  (Ind.)  241,  26  Am.  Dec.  102;  Three- 
foot  V.  Nuckols,  68  Mis&  116,  8  South.  330; 
Parkhnrst  t.  Masteller,  57  Iowa,  474,  10  N 
W.  864;  and  other  cases  cited  In  26 
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26,  note  68.  Aa  gtated  In  tlie  case  of 
Bears  t.  Hattaaway.  12  Gal.  277: 

"A  party  who  stand*  before  a  jury  in  sach 
a  case  u  tiiil,  on  pore  technical  law,  for  a  de- 
fense agaiuBt  an  act  oC  moral  turpitude,  and 
daimins  a  diacbarge  because  his  prosecutor  has 
not  pormied  a  statutory  mode  <k  proof  to  con- 
vict urn  ^  a  crime  punishable  bjr  the  statute, 
may  congratulate  himself  that  tbe  precautions 
of  ute  law  have  availed  him  to  eacaira  its  merited 
penalty;  but  he  certainly  ought  not  to  have,  in 
addition  to  this  immunity,  a  right  to  claim  a 
small  fwtune  from  his  victim  tor  having  mistak- 
en the  remedy,  or  not  been  aa  well  vanwd  as 
himself  in  the  technicalities  which  sometimes 
shield  gmlt  from  public  Justice." 

See,  also,  McNulty  v.  Walker,  64  Miss. 
1»8,  1  South.  55;  Bnffner  t.  Hooks,  2  Pa. 
Super.  Ct  278;  Lancaster  v.  McKay,  103  Ky. 
616.  46  S.  W.  887;  Newton  v.  WeaTer,  13  B. 
I.  616. 

There  are  atunerous  errors  assigned  by 
appelant  other  than  the  one  herein  dlacass- 
ed,  which  we  think  are  in  the  mala  meritori- 
ous, bat  In  view  of  the  fact  that  it  la  so  pa- 
tsnt  from  the  nndlqinited  facts  In  evidence 
that  Neltzel  did  not  procure  respondent's  ar- 
rest or  ""^<"t^*"  his  prosecDtion  without 
pTobatde  causey  we  have  confined  our  discus- 
aim  dilefly  to  tbla  one  asalgnmMit 

t4]  It  etoarljr  aMMars  tn»n  tbe  erldenee  in 
ttn  reooid  that  the  nsixnkdent,  conceding  tlie 
Idea  which  may  or  may  not  lune  been  a  fact, 
tliat  be  was  entitled  to  a  greater  flow  of  wa- 
ter to  bo  used  upon  tbia  Joyce  ranch  than  he 
was  recelvli^;,  aasomed  the  rl^t  to  take  the 
law  Into  his  own  hands  and  go  open  the 
works  of  the  Water  Oontpany,  and  with  foroe 
and  snch  Tlolaioe  as  was  neosssaiy  tweak 
ttie  lode  of  the  headgate,  nmore  On  ctaaln* 
and  proceed.  In  total  disregard  nt  tba  tigbtm 
oi  othus,  to  help  bbnsetf  to  sodi  vat^  as 
he  thonsfht  he  was  entitled  to.  Whether  he 
tras  entitled  to  this  vater  or  how  maeSi  he 
was  entitled  to,  so  far  aa  Oils  action  is  cm- 
cemed.  Is  Immaterbd.  The  r^tlTe  priori- 
ties of  water  claimants  upon  this  stream 
could  not  be  determined  In  Oils  manner,  but 
could  only  hare  been  determined  in  the  man- 
ner provided  by  law. 

^e  action  of  the  district  court  In  denying 
Neltzel's  motion  tor  n<»isnit  is  reversed,  and 
the  cause  remanded,  with  Instmetlons  to  the 
trial  court  to  sustain  the  motion  and  dismiss 
tbe  case.  Costs  awarded  appellant. 

MORGAN  and  BICE^  3J^  concur. 


JOHANSBN  T.  LOONiirr  et  al. 

(jBnpreme  Oourt  of  Idaho.   Feb.  10,  1917.) 
1.  Action  4=s>25(:^F(»v— Law  OB'  Equity. 

In  determining  whether  the  nature  ot  an 
action  ia  legal  or  equitable  the  court  must  take 
into  comddnation  tbe  averments  of  plaintiffs 
petition  or  emnplsint  and  the  body  and  sub- 
stance of  tiie  ultimata  rdlaf  soniAit 

[Ed.  NotSp^For  other  easM,  ses  Aetfan,  Out 
Dig.  H  124-189.  143,  14S,1 


%  MoBTQAeis  ^s*86— Dn^  on  MorraAon— 
Action  fob  Subflus— BnanxN  of  Pboof. 
Where  [Jaintifl  alle^  that  a  deed,  abso- 
lute in  form,  was  in  fact  intended  as  a  mortgage 
since  it  was  given  as  security  for  a  debt,  and 
sues  for  an  amount  of  money  equal  to  the  dif- 
ference between  his  actual  fbdebtedness  to  the 
grantee  and  the  greater  amount  received  by  the 
grantee  upon  sale  of  the  property  to  a  third 
party,  althoogh  in  order  to  entitle  him  to  re- 
cover this  sunplua  he  must  show  the  ctmvey- 
ance  to  ha^e  been  in  fact  a  mortgage  instead 
of  a  deed,  such  proof  is  only  incidental  to  the 
real  and  ultimate  Issue  presented,  whldi  is 
whether  plaintiff  is  entitled  to  xecorer  a  mweiy 
judgment 

[I'd.  Not&^For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  85,  06.] 

3.  EvxnBNCB  4=»450(1)~Pabol  Ctidbnob  — 
Wbitien  Instbdment. 

The  apparent  purport  of  a  vmtten  instru- 
ment may  oe  varied  by  parol  evidence  when 
such  inatirument  is  vague  or  ind^nito  In  its 
terms,  or  the  terms  contain  a  meaning  which 
is  not  properly  expressed,  but  which  waa  in- 
tended by  the  parties  to  be  a  part  of  the  con- 
tract or  transaction  and  binding  upon  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fi  2080,  2081,  2064.] 

4.  Vbndob  and  Pubohasbb  «=9242  — Bona 
Fins  Fubohabbb  —  Noixot  —  Bubdbn  or 
Faoor. 

Where  plaintiff  alleles  that  an  instrument 
purporting  to  be  a  deed  was  in  fact  a  mortgage, 
and  ae^  to  recover  from  the  grantee  the  dif- 
ference betwem  Us  Indebtetmess  and  the 
amount  received  by  the  grantee  on  sale  of  the 
proper^  to  a  third  party,  and  enjoins  such  third 
party  with  the  grantee  as  a  defendant,  in  order 
to  affect  such  third  party  with  notice  of  the 
grantee's  real  interest  in  tbe  pft^peity  under 
sndi  deed,  it  must  be  Aown  that  sua  third 
party  purchased  with  actual  or  c<»istractive  no- 
tice 01  the  fact  that  the  first  deed  was  in  fact 
a  mortnge,  given  for  the  purpose  of  securing 
an  indratednes^  and  unless  uis  is  daarlv  shown, 
either  by  parol  evidence  or  by  attenoant  cir- 
cumstances, the  validity  of  the  deed  given  by  the 
grantee  to  such  third  party  cannot  be  attacked. 

[Ed.  Note.— For  other  cases,  see  VendtMr  and 
Purchaser,  Gent.  Dig.  U  6ra-W.] 

6.  JUBT  ^18(14)— RiOHT  TO  JUBT  TBUI<— 

Action  of  Assumpsit. 
Beld,  that  the  allegati<ms  and  pray»  ttf 
plaintifE's  compbdnt  in  this  case  show  Dim  to  be 
oititied  to  a  trial  ysj  jury,  under  sectini  7. 
art  1,  ot  the  Gonstitutioo,  and  seetitms  4368 
and  4360,  Ber.  Codes,  ivhich  right  cannot  be  de- 
nied him  in  the  absence  of  a  waiver. 

Ed.  Note.— For  other  cases,  see  Jury,  Cent 
;.  SS  82.  63.1 

6.  JiTET  «=s>280)— Biear  to  Jubt  TaiAii— 
Waivkb. 

Mtidt  that  tiie  acts  and  conduct  of  plaintiff 
in  this  case,  as  shown  by  the  record,  do  not  em- 
stitute  a  waiver  of  a  jury  trial. 

[Ed.  Note.— Fot  othra  esses,  sea  Jury,  Oent 
Dig.  H  176k  190.] 

Morgan,  J.,  diswnting  In  part. 

Appeal  from  District  Oourt,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Thoral  Johansen  agalnat  Bugene 
Looney  and  another.  Judgment  for  defend- 
ants dismissing  the  action,  and  plaintiff  ap- 
peals. Berersed,  and  caose  remanded,  with 
Inatnutlona  to  grant  widlant  a  jury  trial. 
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8.  Ifc  l^ptoo  and  J.  B.  EUtrldse,  boQi  ot 
Bobe^  fbr  app«llaiiL  B.  S.  Grow,  of  Salt 
Lake  G9t7,  Utah,  and  Wyman  &  Wyman,  of 
Boise,  for  napondenta. 

BUDOB,  0.  J.  In  1006  appellant  procured 
from  respondent  96,600,  fw  which  he  execut- 
ed and  deliTered  a  warranty  deed,  conveylns 
certain  real  estate,  and  a  bill  of  sale  of  cer- 
tain personal  property.  The  moaey  thus  pro- 
cared  was  to  be  i^ald  according  to  stipulat- 
ed terms.  The  appellant,  however,  failed  to 
make  the  payments  as  agreed,  and  in  1907  an- 
oOier  arrangement  was  made,  whereby  appel- 
lant executed  and  delivered  to  respondent 
Looney  a  quitclaim  deed  to  aald  real  estate, 
and  the  latter  surrendered  all  claim  or  own- 
ership in  and  to  the  personal  property,  after 
satisQ^ing  a  certain  diattel  mortgage  ct 
th«i  due  oo  said  perscmal  prop^iy.  niere- 
after  respcmdent  Oakes  having  purchased  a 
one-half  Interest  in  the  real  estate  described 
In  the  deed  from  the  appellant  to  Looney, 
ttie  whole  was  sold  and  conveyed  to  E.  H. 
Dewey.  Appellant  alle^  that  the  real  estate 
thus  oonveyed  was  rightfully  his  and  had 
been  conveyed  to  Looney  only  as  security  for 
the  money  borrowed,  and  that  be  should  be 
permitted  to  recover  the  sales  price  received 
respondoits,  less  the  amount  of  the  ap- 
pellanf  a  indebtodnesa  to  Looney. 

WhUe  admitting  that  these  deeds  are  ab- 
solute in  form,  the  appellant  asserts  ttiat  it 
was  the  Intention  of  the  parties  at  the  time 
<rf  the  transactions  that  tliey  should  serve 
as  mortgages  only.  Although  counsel  pre- 
sented the  case  upon  the  theory  that  the 
deeds  given  by  an>ellant  to  reqjKmdent  Loon- 
ey were  In  fhct  mor^ges,  it  aivears  that 
the  complaint  se^s  to  set  oat  facta  tcom 
whidi.  If  true,  a  constructive  trust  would 
arise  In  &vor  ot  the  plaintiff.  Under  this 
theory,  however,  the  result  would  be  the 
same.  But  since  the  respmidenta  have  con- 
veyed said  pn^rarty  to  E.  H.  Dewey,  con- 
ceded for  the  purposes  of  this  action  to  be 
an  Innocent  purchaser,  appellant  Is  not  seek- 
ing to  set  aside  the  deed  from  the  respond- 
ents to  said  £.  H.  Dewey,  hut  seeks  to  have 
the  deed  declared  a  mortgage  as  between 
himself  and  Looney  In  order  to  tuM  the  ze- 
QNHidente  liable  for  the  difference  between 
the  amount  alleged  to  have  been  recdved  by 
the  sale  to  Dew^  and  the  ai^)ellant'8  Indebt- 
edness to  Looney.  Upon  this  theory  he  in- 
stituted an  action  in  the  district  court,  In  and 
for  Ada  county,  which  was  in  form  a  com- 
mon-law action  ot  assumpsit  tor  money  had 
and  received,  to  vhlidi  a  demnzxer  waa  inters 
posed  and  sustained.  Thereafter  an  amend- 
ed complfdnt  waa  filed,  to  which  respondents 
filed  an  answer.  The  cause  coming  on  for 
trial  appellant  requested  a  jury  trial,  bnt  the 
trial  court,  being  of  the  opinion  ttiat  the  Is- 
sues involved  were  equitable,  and  that  the 
action  was  one  In  equity  and  not  at  law,  ie- 
nled  the  request  of  appellant,  who  thereupon 
refused  to  proceed  further  with  the  trial  of 


the  canae,  and  the  cam  mui  Qiemipoa  dis- 
missed. 

This  is  an  appeal  from  the  Judgment  of  dis- 
missal, the  appcUant  apedtying  as  error  Ute 
acdon  of  the  trial  court  In  denying  his  re- 
quest for  a  Jury  trial,  and  insisting  that  this 
is  an  action  at  law,  alnee  Uw  only  relief  that 
he  can  obtain  undw  Che  pleadings  is  a  money 
Judgment  While  upon  the  other  hand  the 
respondent  contends  that  the  latter  deed,  con- 
veying the  zeal  estate^  Is  an  absolute  oonrey- 
ance,  Intended  as  snch,  and  was  given  for  the 
express  purpose  of  extinguishing  whatever 
title  appellant  may  have  had  In  and  to  the 
real  property  conveyed. 

[1]  The  ImpOTtant  question  zaiaed  In  this 
case,  therefor^  is:  Is  tids  an  action  at  law 
or  a  suit  In  equity?  If  the  former,  clearly 
the  appellant  waa  entitled  to  a  Jury  trial,  and 
the  Ju^nnent  of  the  trial  eoart  Aould  be  re- 
versed. It  voold  be  difficult  and  perhaps  Im- 
possible  In  all  cases  to  determine  from  the 
pleadings  alone  what  ahould  be  deemed  a  salt 
in  equity  as  dlstlngnlahed  fr<Mn  an  action  at 
law. 

In  this  case  one  of  the  Important  fkcts  to 
be  decided  is  whether  tlie  second  deed,  given 
by  appellant  to  Loon^,  was  a  deed  absolute, 
and  vested  the  tifle  to  the  real  estate  therein 
described  in  fee  'almple  In  Looney,  as  tt  pnz>- 
ported  to  do  upoa  ite  face,  <ur  whether  U;  was 
In  truth  and  in  tect  a  mortgage.,  Intended  as 
such  and  given  for  the  purpose  of  securing 
an  indebtednesB,  the  eanttable  title  to  ze- 
maln  in  the  q^pellsnt  Ttu  latter  la  not 
seddng  In  this  action  to  have  the  deed  de- 
<!lared  a  nuntgage  for  the  pozpoae  ot  redem^ 
tlcm,  nevutheleBS,  la  order  for  flie  appellaat 
to  recover  under  any  dreunistances  It  will  bo 
necessary  tor  the  court  ox  Jury  to  determine 
whether  the  deed  given  by  the  appelant  to 
Looney  is  a  mortgage  or  an  abatdote  con^y- 
anoa 

[2]  Thanton  In  detormintDg  the  nature  ot 
the  present  action  this  court  must  be  Influenc- 
ed by  the  avermoite  ot  plalntlfl'a  petition  ox 
complaint  and  the  body  and  substance  of  the 
relief  which  he  is  seeking.  What  relief  la  he 
seeking?  Is  it  primarily  the  cancelation  of 
the  deed?  We  think  not  He  is  claiming  an 
amount  of  money,  the  difference  between  the 
sales  price  received  by  the  resptnidents  from 
Dewey  and  the  plaintiff's  indebtedness  to  re- 
spondemt  Looney,  under  the  transactl<»a 
herein  involved.  Admitting  that  la  order  to 
entitle  him  to  recover  this  surplus,  be  must 
show  the  conv^ranoe  to  have  bewx  a  mort- 
g^  Instead  of  a  deed,  this  proportion  would 
seem  to  be  only  Incidental  to  the  real  lasno 
presented  by  the  case,  and  tboefore  net  con- 
trolling in  determining  whether  It  is  a  suit 
In  equity  or  an  action  at  law.  The  fact  that 
there  Is  an  equitable  question  Involved  In  a 
case  is  not  decisive  of  its  nature. 

[1, 4]  There  Is  a  rule  of  law  dating  almost 
as  far  back  as  the  statute  ot  fzauds,  whldi 
allows  the  purport  of  a  written  instrument 
to  be  Tarled      parol  evidence,  irtwn  sucb 
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Imttnunent  Is  rasae  or  Indefinite,  or  when 
there  Is  a  hidden  meaning  not  expressed  In 
Its  terms,  bat  which  was  equally  intended  to 
be  a  part  of  socih  transaction  and  bSndlng 
upon  the  parties.  The  reason  for  this  role  is 
obTioos.  ISm  appellant  In  this  action 
seeks  to  establish  what  he  contatds  to  be  the 
agreement  between  himself  and  Looney  at 
the  time  the  latter  deed  was  glren,  which  was 
not  to  bind  them  in  the  manner  eiVKased  in 
the  written  instrument.  In  order  to  do  this 
it  frin  be  necessary  for  Qie  appellant  to  ithow 
that  the  deed*  though  absolnte  <m  its  face, 
was  given  to  seeoie  the  payment  of  a  fixed 
Bum  of  money  within  a  spedfled  time  and 
was  Intended  as  a.  moi^ffge.  As  affiecttng 
Oakes  it  most  be  Aown  that,  «t  ttae  time  he 
purchased  the  one-half  interest  from  Loooey, 
he  did  BO  either  with  knowledge  ci  the  fact, 
if  Buch  be  the  fact,  that  the  oonveyance,  from 
appelant  to  Looaayi  althonq^  a  teed  abso- 
lute in  form,  was  intended  as  a  mortgage^ 
or  that  he  was  tn  posoBoaliPn  of  knowledge,  or 
Inf earned  of  sndk  taeta,  as  wvnid  be  sofllciuit 
to  pot  a  pnid^  nan  vpaa  Iwiatey,  whlcih 
Inquiry,  If  prosecuted  with  roasmaMe  dUl- 
gHioe,  would  certainly  Iut*  led  to  a  dlsoor- 
eiy  of  the  fact  Pomenv  (Sd  Bd^  1  697. 
The  general  rule  would  ■eeot  to  be  that  un- 
less these  tkcts  axe  <daax3y  Aown,  either 
parol  evidoiee  or  by  aittmdant  dronmataDees, 
such  as  the  condition  and  relation  of  the  par- 
ties, or  gross  inadequate  of  price,  the  oonrt 
would  not  be  Justified  In  upholding  a  Judg- 
ment or  Tordict  contrary  to  the  rights  of  the 
parties  as  expressed  In  the  written  instru- 
ment. Wallace  t.  Johnstone,  129  0.  8.  68,  9 
Sup.  Ct  243,  32  U  Sd.  619. 

{I,  •]  The  peri^exing  question  involTed  in 
this  case  la  whether  appellant  is  entitled  to 
a  Jury  trial  in  order  that  the  facts  and  dr* 
cumstances  surrotmding  the.  giving  of  the  lat- 
ter deed  may  be  sulMnltted  to  a  Jury  for  the 
pnriKMie  of  determining  the  diaracter  of  the 
Instrument.  AldM  by  the  dedsicms  at  appel- 
late courts  d  other  states,  quoted  belofr,  we 
hare  readied  the  condusion  that  sectim  7, 
art  1.  of  the  Constttntion,  and  sections  4868 
and  4869,  Rot.  Oodes,  secure  to  appellant  the 
right  of  a  Jury  trial,  which  cannot  be  denied 
him  in  the  absence  of  a  waiver. 

Tlie  adnata  case  of  Tager  v.  Slsdiange 
National  Bank,  S2  Ntb.  821,  72  N.  W.  2U,  Is 
entitled  to  considerable  Weight,  because  of 
its  analogous  tacts  and-  of  the  sound  reason- 
ing of  the  opinion.  There  the  petition  alleg- 
ed that  the  plaintiff  bod  executed  to  the  de- 
fenduit  a  deed  absdlnte  in  form,  hat  in  tact 
a  mortgage;  that  the  d^andant  had  add  the 
land,  reoelviag  more  than  sufficient  to  pay 
the  debt  The  prayer  wauf  for  Judgment  lac 
that  surplus.   The  court  said: 

"It  is  tme  that,  In  order  to  establish  the 
^alntiirs  right  to  the  money,  it  is  oeceBBory 
for  Mm  to  show  that  a  deed  absolute  in  form 
was  a  mortgage ;  but  the  dcterminatioii  of  this 
issue  is  only  incidental  to  the  main  object  of 
the  action,  which  is  the  recovery  of  money. 
Mo  decree  declaring  the  trust  is  required,  nor 
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is  it  sought  to  establish  any  equitable  Interest 
in  the  land.  It  is  merely  necessary  to  prove 
these  facta  in  order  to  accomplish  anottier  ob- 
ject «  •  •  We  are  very  clearly  ot  the 
oi^ition  that  the  case  before  us  was  in  its  na^ 
ture  one  for  mow  had  and  received,  Hat  tbe 
plaindS  was  entitled  to  a  Jury  trial,  and  that 
the  court  erred  in  referring  the  case." 

The  case  ot  Boyce  v.  Allen,  lOB  Iowa,  2^, 
74  N.  W.  948,  is  almost  as  directly  in  point ; 
diere  the  court  said: 

"liiB  cotrplniut  is  grounded  upon  the  claim 
that  plaintiff  cannot  have  tbe  relief  asked  in 
these  counts  until  tbe  deed  and  bill  ot  sale  are 
reformed  so  as  to  malie  them  conditional,  in- 
stead of  absolute,  conveyances,  and  that  equity 
alone  can  grant  such  reformation.  •  *  •  TS> 
entitle  the  plaintiflB  to  recover.  It  is  only  neo- 
eesary  to  mid  the  actual  consideration  which 
defendant  was  to  pay  for  these  properties,  and 
to  credit  bim  witL  what  he  has  paid  in  ec* 
cord  an  ce  with  the  agreement  of  the  parties. 
*  *  *  The  plaintiff  might  have  lo  drawn  his 
pleadings  as  to  demand  the  cancelation  of  the 
alleged  deed  of  conveyance  and  the  setting  aside 
of  the  alleged  settlement  but  he  did  not  do  so. 
ThKt  the  pleadings  set  out  facts  which,  if  true, 
would  oititle  plaintiff  to  equitable  relief,  is 
immaterial,  so  long  as  such  relief  is  not  de- 
manded. *  •  •  Here  was  no  error  in  over- 
ruling the  motion  to  transfer  to  equity." 

In  the  case  of  Barchent  t.  Snyder,  128  Wis. 
428, 107  N.  W.  329,  where  the  tacts  ate  very 
stmilar.  If  .not  Idemtlcal,  with  those  at  bar, 
the  plaintiff  alleged  that  he  deeded  land  to 
the  defendant  as  security  for  a  loan,  taking 
bad^  a  land  contract  tor  reconveyance  on 
payment  at  the  dd)t  and  that  defendant 
thereafter  wrongfully  cbnveyed  the  land  with- 
out antfaotlty,  for  a  certain  sum,  and  prayed 
that  t3ie  deed  and  contract  be  adjudged  to 
constitute  a  mortgage,  and  that  defendant  ac- 
oonnt  for  the  amount  received  by  him  cm  the 
sale,  less  the  amount  of  plaintiff's  indebted- 
ness and  interest,  and  fliat  plaintiff  have 
Judgment  for  such  balance.  The  court  said: 

"The  only  relief  necessary  Is  a  iudgment  for 
a  certain  definite  scm  of  money  held  by  the 
defendant  which  of  right  is  alleged  to  belong 
to  the  plaintiff.  Q^is  relief  can  be  fully  ob- 
tained in  an  action  at  law  as  for  money  bad 
and  received." 

Tbe  same  court  In  the  case  of  Kent  v. 
Agard  and  others,  24  Wis.  378,  says: 

"Indeed,  It  seems  difficolt  to  imagine  any 
other  action  by  which  tbe  idaintlff  could  tvil^ 
the  qnestion  to  trial.  If  he  ^ould  brine  an 
equitable  action,  and  ask  to  have  the  deed  de- 
clared a  mortgage,  it  would  seem  to  be  a  suffi- 
cient answer  to  tell  him  that  if  U  was  a  mort- 
gage in  fact,  he  could  prove  it  in  an  action 
at  law,  and  It  would  thai  have  only  the  effe^ 
of  a  mortgage." 

For  further  authorities  see  the  cases  dted 

In  the  above  opinions,  and  also  Bogk  t.  Gas- 
sert  149  U.  a.  17,  13  Sup.  Ct.  738,  37  L.  Ed. 
631,  Jordan  v.  Warner's  Estate,  107  Wis.  C39, 
83  N.  W.  946.  and  8  Encyclopedia  of  United 
States  Supreme  Court  Reports,  464.  In  the 
latter  work  It  Is  said: 

"The  question  as  to  whether  a  conveyance 
constitutes  an  absolnte  deed  or  a  mortgage  is 
a  question  of  fact  to  be  determined  by  the 
Jury." 

We  are  frank  to  admit  that  up<m  a  cursory 
examlnathm  of  the  complaint  in  this  case  we 


Digitized  by  Google 


8M 


163  PACIiriG 


BEPOBTEB 


(Wja 


were  tstrougly  of  the  opinion  that  the  suit 
was  one  In  equity,  but  from  a  careful  exam- 
ination of  the  foregoing  and  many  other  au- 
thorltlea,  It  is  evident  that,  not  cmly  were  we 
mistaken  In  our  first  Impression,  but  that  the 
learned  trial  court  was  also  wrong  and  erred 
in  denying  the  appellant  a  Jury  trlaL  And 
since  we  view  the  serious  question  that  Is 
involved  In  this  appeal  to  be  the  question  of 
the  right  to  a  jury  trial  by  the  appellant,  we 
do  not  deem  It  necessary  to  discuss  In  detail 
the  second  proposition  ui^ed  by  respondent, 
namely,  that  under  the  rules  iQ  force  In  the 
trial  court  the  attorney  for  the  appellant,  If 
entitled  to  a  jury  trial,  by  his  acts  and  con- 
duct waived  the  same.  We  do  not  think  the 
record  would  Justify  us  In  so  holding. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  case  Is  remanded,  with  In- 
structions to  grant  the  appellant  a  jmy  trial. 
Costs  awarded  to  appellant. 

RICE},  J.,  concurs. 

MORGAN,  J.  I  concur  In  the  conclusion 
reached  in  this  case,  but  dissent  from  that 
portion  of  the  opinion  referred  to  In  the  third 
and  fourth  sections  of  the  syllabus,  for  the 
reason  that  it  appears  to  me  to  be  obltef 
dictoin. 


iNDEFHtmONT  ORDER  OF  ODD  FIDL- 
LOWS  OF  CASPER,  WTO,  LODOE  NO. 
22,  V.  SOOTT,  Treasurer  and  Ex  Oflkio  Col- 
lector of  Taxes.   (No.  833J 

(Supreme  Ooart  of  Wyoming.  March  6,  1917.) 

1.  Appeal  axo  Erbob  <8==»11S2— ENJomiNa 
GozxEcnoir  or  Tax  —  UoviFzoATioif  or 
JvDQiaaiT. 

In  an  action  by  a  lodge  of  a  secret  society  to 
enjoin  the  collection  of  taxes  on  property  claim- 
ed to  be  exempt,  the  agreed  facts  of  the  case 
flbowlnf  that  the  dance  hall  in  one  of  the  lodge's 
balidings  was  exempt  under  Gomp.  St  1010,  { 
2322,  where  there  waa  nothing  to  show  what  the 
proportionate  value  of  the  dance  hall  was.  Judg- 
ment denying  injunction  could  not  be  modifled 
on  its  account 

[EM.  Mote.— For  other  canes,  see  Appeal  and 
Brror,  Gent  Dig.  6S  4488-4406.] 

2.  Taxation  «=»241(3>— Exbuftions— Lodok 
Propebtt— Statute. 

Under  Oomp.  St  1910,  {  2322,  providing 
that  lands,  with  the  Iraildlngs  thereon,  used  for 
lodge  rooms  for  the  meetings  of  all  secret  so- 
cieties shall  be  exempted  from  taxation  so  long 
an  not  used  for  private  profit,  where  a  lodge  of  a 
secret  society  owned  a  boilding  with  three  store- 
rooms occapied  for  bumness  purposes  by  persons, 
not  members  of  the  order,  wlio  paid  a  monthly 
rental,  and  another  building  used  as  a  storeroom 
by  a  tenant  not  a  member  of  the  order,  paying 
a  monthly  rental,  the  latter  building  and  the 
storerooms  of  the  first  building  were  not  exempt 
from  taxation,  though  a  lodge  room,  with  ante- 
rooms and  paraphernalia  rooms  In  the  first  build- 
ing, arranged  for  the  convenient  and  proper  use 
of  th|Q  society,  and  occupied  and  used  by  it  when 
required  for  its  parposes,  was  exempt  thougli 
also  rented  to  other  lodges,  since  property  own- 
ed by  lodges,  not  used  for  thebr  own  purposes. 


but  used  for  other  purposes  for  revenue,  is  not 
exempt. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {  392.] 

Error  to  District  Court,  Natrona  County; 
Charles  B.  Winter,  Judge. 

Action  by  the  Independent  Order  of  Odd 
Fellows  of  Casper,  Wyo.,  Lodge  No.  22, 
against  John  T.  Scott,  Treasurer  and  Ex  Of- 
ficio Collector  of  Taxes  for  Natrona  Couzity, 
Wyo.  To  review  a  Judgment  for  defendant 
plalntitC  brings  ernw.  Judgment  affirmed. 

E.  Blcbard  Sh^  of  Oupee,  and  Balj^  B. 
Washbani,  of  Bastrt^  I4L,  toe  plalntlfl  lo 
error.  B.  H.  Nldiola,  County  and  Pioaeciit- 
Ing  Attomey,  tA  Oasper,  fiir  defMidant  In  v 
ror. 

POTTBB,  C  J.  This  action  wiyi  Uroog^t 
in  the  district  court  to  enjoin  the  collectioD 
of  taxea  alleged  to  have  been  illegaliy  as- 
sessed and  levied  upon  oortain  property  of 
tbe  plaliitlff  In  error,  Indi^wodent  Order  of 
Odd  Fellows,  at  Guver,  Wyo.,  Lodge  Na  22. 
The  case  was  heard  and  decided  In  that 
court  npcm  an  agreed  statement  of  fiicts,  and 
a  judgment  was  entered  denjring  Uie  InjiouN 
tlon  prayed  for  and  awarding  the  defendant 
hla  ooets.  No  Wet  hav^g  been  filed  toe 
plaintiff  In  error,  and  the  time  therefw 
having  expired,  the  ease  was  heard  upon  the 
motion  (tf  defendant  In  error  anbmittlz^  It 
under  role  21  (104  Pa&  zIt),  autborlslt^ 
sndi  snlxnlflslffli  where  plaintiff  tn  error  bas 
failed  to  file  and  serve  his  brief  as  required 
by  the  rules. 

The  following  are  the  material  facts: 

The  plaintiff  Is  Incorporated  under  tlie 
statute  relating  to  the  IncoriMration  of  se- 
cret societies  and  Is  one  of  the  class  of  socie- 
ties authorised  to  so  incorporate,  sob^ect  to 
the  regulatlMW  of  Its  grand  body  and  ac- 
cording to  its  coDStitntlon ;  tliat  Its  object 
and  purpose,  under  the  eonstitatlon,  laws, 
regulatiois,  rules  and  usages  by  iMxb  It  is 
governed  are: 

"To  provide  the  means  to  meet  the  claims  of 
the  sick  and  distreased  members,  to  pR^to-iy 
care  for  their  Ulness,  to  buiy  the  dead,  to  ■nccor 
the  widow,  and  to  educate  the  orphan." 

It  Is  the  .owner  of  lots  U,  14,  IS,  16^  and 
17  la  tlie  town  of  Gasper,  in  Natrona  conn^. 
Lots  IB,  18,  and  17  are  in^^ored  by  a  two- 
story  brick  building,  erected  by  tlie  lodge  in 
1896,  with  three  storerooms  on  the  first  floor 
oociurifid  taar  bnsinesB  parposes  1^  persons 
and  firms  not  m^nbers  of  the  order  wtio  pay 
tbe  lodge  a  monthly  rental  ttwrefor,  a  dance 
ball  on  the  secood  floor  67  faet  in  loigth  and 
88  feet  wld^  whidk  is  rented  to  any  person 
a^Dlylng  for  public  and  prtrate  purposes, 
such  as  dances,  public  or  political  meetings, 
church  meetings,  bazaars,  and  other  similar 
purposes,  at  a  ul^tly  or  dally  rental;  a 
lodge  room  also  oa  tlie  second  flow  occupy- 
ing, together  wlQi  anterooms  and  parapher- 
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nalia  roontB,  a  space  75  feet  In  Iragtb  aikl 
30  feet  in  width,  wblch  Is  used  by  the  plaln- 
tl£f  lodge  and  rented  to  other  lodges  at  a 
nightly  rental,  and  la  thoa  used  nearly  every 
weekday  night.  Lot  14  la  occupied  by  a 
one-story  building  owned  by  the  lodge  and 
used  as  a  storeroom  by  a  tenant,  not  a  mem- 
ber of  the  order,  paying  a  monthly  rental 
therefc^.  All  money  received  by  the  plain- 
tiff lodge  from  dues,  fines,  rents,  or  other 
sources  Is  placed  In  Its  general  treasury,  and 
cMistftates  a  trust  fund  for  the  objects  and 
purposes  of  the  order.  Including  lodge  enter- 
tainments, current  expenses,  mmiing  expens- 
es of  the  building,  and  debts,  including  bonds 
incurred  In  the  erecting  or  Improrement  of 
the  httllding  or  interest  thereon.  The  projH 
erty  was  not  listed  for  taxation  for  the  year 
1911  by  the  plaintiff  or  by  any  one  in  its  be- 
half;  but  In  that  year  it  was  assessed  by 
the  assessor  at  the  sum  of  $23,000,  from 
which  the  board  of  county  commissioners  sit- 
ting as  a  board  of  equalization  deducted  the 
sum  of  $5JK)0  as  and  for  the  value  of  the 
lodge  room  and  the  furniture  therein,  leaving 
the  assessment  at  $17,500,  and  the  county 
treasurer  was  attempting  to  collect  the  tax 
for  1911  levied  upon  that  assessment.  The 
plaintiff  by  its  attorney  appeared  before  said 
board  and  protested  to  the  assessing  of  such 
property,  claiming  the  whole  thereof  to  be 
eiempt  from  taxation  under  and  by  virtue 
or  section  2322,  Compiled  Statutes  1910,  but 
Dotwlthstandlng  such  protests  and  objec- 
tions, the  county  board,  at  the  time  provided 
by  law,  levied  a  tax  thereon  In  the  mm  of 
$248.07. 

The  exemption  Is  claimed  under  section 
2322.  Compiled  Statutes  1910,  which  reads  as 
follows: 

"I^ds,  with  the  buildings  tbereon,  used  for 
•cbools,  orphan  asylums  or  hospitals,  and  for 
lodge  rooms  for  the  meetings  of  all  secret,  be* 
nevoleot  and  charitable  societies  or  assodations 
fball  be  exempted  from  tazation  so  long  as  said 
Innda  and  bnildings  are  not  used  for  private 
profit." 

This  statute  was  construed  In  Hardin  v. 
Rock  Springs  Lodge  No.  12,  A.  F.  St  A.  H.,  23 
Wyo.  622.  154  Pac.  323,  wherein  It  was  said: 

"^e  statute  1^  not  as  definite  and  explicit 
in  its  language  as  It  mlxfat  be;  but  we  are  th^ 
opislon  that  a  fair  coDstmctioa  ot  it,  and  what 
was  intended  by  the  Legislature,  is  that  prop- 
erty owned  and  used  bv  such  societies  for  the 
purposes  of  th^  orgamsatlon  and  adapted  for 
thoM  punKMcs  IS  exenmt  from  taxation  so  long 
u  BO  ased;  bat  property  owned  by  t^Hsn  and  not 
BO  used,  but  devoted  ana  used  for  other  purposes 
for  revenue,  is  not  exempt" 

The  building  Involved  In  that  case  did  not 
contain  any  storerooms,  or  any  rooms  that 
were  not  at  times  used  by  the  society,  though 
a  ballnxm  In  the  building,  when  not  requir- 
ed for  the  pmpoK  of  the  lodge,  waa  Tented 


by  the  night  to  dancing  dabs  and  social  or- 
{^inlxations  at  a  ni^Uy  rental,  when  such 
use  was  desired  for  pnrely  social  purposes 
and  not  for  gain  or  profit  to  the  dub  or  or- 
ganization so  renting  It ;  and  under  like  cir- 
cnmstances  the  dining  room  and  kitchen  In 
the  building  vras  rented  by  the  night  to 
churches,  diarltable,  fraternal,  and  social  or- 
gaulzatlons  for  the  purpose  of  serving  sup- 
pers and  banquets ;  the  money  derived  from 
such  rentals  being  turned  Into  the  lodge 
treasury  and  used  toward  defraying  the 
maintenance  of  the  building.  And  It  was 
held  that  under  those  circumstances  such  oc- 
casional rented  use  of  the  property  did  not 
subject  the  property  or  any  part  thereof  to 
taxation,  and  it  was  said: 

"The  use  for  private  profit  which  would  take 
it  out  of  Ae  exemption  is  something  more  than 
such  occasional  or  temporary  use  and  is  such  as 
would  not  interfere  with  the  ordinary,  proper, 
and  Intimate  use,  when  required  ^r  desired  by 
the  naety  tai  its  parposea."^ 

Under  that  dedslon  and  ttie  statute  ajs 
thereby  oonstrued  the  plaintiff's  lodge  room 
with  Ita  anterooms  and  paraphernalia  rooms 
and  SQCb  ottier  imrt  of  the  building  aa  had 
been  arranged  for  the  convenient  and  proper 
use  of  tiie  sodety  and  was  so  occupied  and 
used  by  it  when  required  for  its  purposes 
would  be  exempt  from  taxation.  The  lodge 
room  waa  treated  as  exempt  by  the  county 
board  and  a  deduction  made  from  t3ie 
amount  of  the  assessment  on  that  aoeonnt, 
evidently  to  cover  the  estimated  Talne  of 
such  lodge  room  In  proportion  to  the  total 
assessed  valuation  of  the  pn^periy.  The 
agreed  facts  in  this  case  as  to  Uie  dance  hall 
do  not  bring  it  within  the  rule  stated  in  the 
case'  dted  as  to  rooms  or  parts  of  a  build- 
ing built  for  the  use  of  the  sodety  when- 
ever required  fi&r  use  by  It^  but  occasionally 
rented  when  not  so  reqidred,  Air  It  Is  not 
shown  that  said  dance  hall  was  so  built  or 
occupied. 

[1.1]  But  If  the  agreed  facta  had  ahown 
that  Uke  facts  were  sudi  as  to  render  the 
dance  hall  exempt  under  flie  statute  as  con- 
strued  in  the  case  dted,  ttiere  Is  nothing  to 
show  what  its  pnqHKtlonate  value  was,  and 
therefore  there  would  be  no  ground  upon 
whldi  the  Judgment  ml^  be  modified.  We 
are  of  the  opinion  tiiat  under  the  agreed 
facts  the  exemption  would  not  apply  to  any 
other  part  ct  the  main  building  or  to  the 
building  en  lot  14,  and  that  the  trial  court 
did  not  err  In  denying  the  injunction. 

The  Judgment  will  therefbre  tM  affirmed. 

Affirmed. 

BEABD,  3n  concurs.  SCOTT,      did  not 
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BOWI1E8  et  aL  T.  GANTBNBEIN.  * 
(Supreme  Court  of  Oregon.  Feb.  27,  1917.) 
Laivdlobd  and  Tbkant  «=>24d{l)— Rights  or 

0SBDIT0B9  OF  TBNAN1<— ATTACBICEKT. 

A  mneral  creditor  ot  a  lessee  cannot  be  re- 
fltraioed  from  enforcing  attachment  against  the 

leasehold  on  the  theory  that  auch  a  creditor  has 
□o  right  to  the  profits  of  the  leasehold  until  sat- 
isfaction of  the  lessor's  claim  for  rent,  in  the 
absence  of  allegation  ot  insolvency  of  lessee, 
where  the  prcQ>erty  is  not  in  court,  and  the  land- 
lord might,  at  any  time,  re-enter  for  default, 

[Ed.  Note.— Fy)r  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1018,  1019.] 

Department  2.  Anwal  from  Olrcult  Court, 
Uultnomah  County;  W.  N.  Gatens,  Judge. 

Suit  by  Joseph  B.  Bowles  and  others 
against  Calvin  V.  Gantenbeln.  From  order 
dismissing  the  suit,  plalntUb  appeal.  Af- 
Armed. 

This  Is  a  8,uit  by  Joseph  R.  Bowles.  Fred  H. 
Rotbeblld,  and  Frederick  S.  Stanley  against 
Cr.lvln  U.  Gantenbeln,  to  enjoin  the  prosecu- 
tion of  an  action  which  defendant  Instituted 
against  the  Willamette  Building  &  Realty 
Company,  on  Oregon  corporation,  and  to  se- 
cure the  discharge  of  a  levy  of  an  attachment 
Issued  in  that  action.  A  demnrrer  to  the  com- 
plaint on  the  ground  inter  alia  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  suit  was  sustained.  The  plaintiffs  declin- 
ing further  to  plead,  the  suit  was  .dismissed, 
and  they  appeal. 

John  H.  Hall,  of  Portland  (Jesse  Steams, 
of  Portland,  on  the  brief),  for  appellants. 
John  F.  Logan,  of  Portland  (Logan  &  Smltli» 
of  Portland,  on  the  brief),  for  respondent 

MOORE,  J.  The  material  facts  stated  in 
the  complaint  are  to  the  effect  that  on  Sep- 
tember 30,  1910,  I.  N.  Flelschner  and  others 
leased  real  property,  having  a  building  there- 
on. In  Portland,  Or.,  for  a  term  of  SO  years 
to  A  B.  Wldney,  who  agreed  to  pay  as  rent 
therefor  $3,000  a  month  for  the  first  ten 
years  and  greater  rates  thereafter,  to  begin 
on  or  before  October  1,  1914,  and  speedily  to 
complete  on  the  demised  premises,  at  his  own 
expense  of  not  less  than  $3^,000,  a  new  slz- 
story  building  with  a  basement,  in  lieu  of  an 
old  structure  on  the  land,  and  also  to  pay 
the  lessors  all  the  taxes  and  assessments 
that  might  be  levied  against  or  Imposed  upon 
the  real  propeity.  For  the  faithful  perform- 
ance of  all  these  conditions,  except  the  erec- 
tion of  the  new  building,  the  lessee  as  prin- 
cipal and  the  plaintiffs  as  sureties  executed 
to  the  lessors  a  bond  In  the  sum  of  $70,000. 
The  lessee  on  October  17,  1910,  with  the  coa- 
sent  of  the  lessors  and  of  the  plaintiffs,  as- 
signed all  his  interest  in  the  lease  to  the  Wil- 
lamette BuUdIng  &  Realty  Company,  which 
corporation  promised  in  writing  to  give  the 
assignor  $7,000  of  1^  bonds  to  be  Issued  to 
raise  a  fond  with  which  to  erect  the  new 
building,  or  at  its  optlcm  to  pay  that  sum  In 


money,  the  plaintiffs  agreeing  to  remain  lia- 
ble for  the  performance  9f  all  the  conditions 
spedfled  In  the  bond.  Owing  to  unforeseen 
obstadea,  the  rents  received  by  the  corpora- 
tion have  been  insufficient  to  pay  the  lessors 
the  sums  of  money  due  them,  and  the  plain- 
tiffs, In  order  to  protect  their  rights  and 
preserve  the  lease,  have  been  compelled  to 
advance  from  their  own  funds  $6,434.74  more 
than  has  been  received.  After  the  assign- 
ment of  the  lease  Its  terms  were  so  modified 
that  the  time  within  which  the  new  building 
is  to  be  commenced  was  extended  to  April 
1,  1917.  Wldney  assigned  his  claim  against 
the  corporation  for  $7,000  to  the  defendant 
herein,  who,  on  May  4,  1915,  commenced  an 
action  for  the  recovery  of  that  smn,  with  In- 
terest from  February  1,  1914;  and,  having 
caused  to  be  Issued  a  writ  of  attachment,  he 
garnished  In  tbe  hands  of  the  subtenants  the 
rents  due  for  March,  April,  and  May,  1915. 
The  initiatory  pleading  contains  a  dause 
whidi  reads: 

"The  aald  Willamette  BuiWinic  ft  Realty  Com- 
pany Is  and  has  been  at  all  times  since  its  or- 
ganfantiom  without  assets  or  finds,  enept  the 
said  lease,  and  the  rents  received  from  the  sab- 
tenants  on  said  premises." 

The  plalntiBT's  counsel,  Invoking  the  mle 
announced  in  the  case  of  Otis  v.  Conway,  114 
N:  T.  13,  20  N.  B.  628,  where  It  was  held  that 
the  creditors  of  an  Insolvent  lessee  have  no 
equitable  claim  to  the  profits  issuing  from 
leased  land  until  after  the  landlord's  claim 
for  rent  Is  satisfied,  contend  that  the  aver- 
ments of  the  complaint  bring  their  case  with- 
in the  legal  principle  so  promulgated,  and. 
this  being  so,  errors  were  committed  in  sus- 
taining the  demurrer  and  in  dismissing  the 
suit.  In  the  case  referred  to  the  plaintiffs, 
on  January  1,  1881,  leased  to  Oscar  Stras- 
burger  property  In  the  dty  of  New  York  for 
a  term  of  five  years  at  an  annual  rental  pay- 
able on  the  1st  days  of  February,  May.  Au- 
gust, and  November.  Strasburger  sublet  a 
part  of  the  premises,  and  occupied  the  re- 
mainder imtll  September,  1884,  when  be  was 
adjudged  a  lunatic  and  his  son  Albert  was 
appointed  his  committee  and  continued  the 
business  in  which  Ms  father  had  been  engag- 
ed at  the  same  place  until  November  20, 

1884.  Pursuant  to  orders  made  by  the  court 
having  charge  of  the  lunatic's  estate,  Albert 
paid  to  the  plaintiffs  the  rent  to  February  1. 

1885.  During  that  month  Albert's  resigna- 
tion was  accepted  by  the  proper  court,  which 
appointed  In  his  stead  the  defendant,  who 
continued  to  act  as  sudti  guardian.  Soon 
thereafter  a  dispute  arose  as  to  who  was  en- 
titled to  the  rents  for  the  year  1885,  where- 
upon It  was  stipulated  by  all  the  interested 
parties  that,  pending  the  controversy,  tile  mon- 
ey derived  from  that  source  from  all  but  one 
of  the  tenants  should  be  d^raslted  In  court  to 
await  Its  final  order  In  the  causfc  Prior  to 
his  lunacy  Oscar  Strasburger  leased  a  part 
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of  tbe  land  to  Jacob  Oodbcap,  wbo  occupied 
the  prendaea  until  January  1,  1886,  the  ter- 
mination of  the  original  lease.  By  agree- 
ment of  the  parties  the  rent  received  from 
the  subtenant  was  deposited  In  a  bank  sub- 
ject to  the  final  determination  of  the  suit 
The  disposition  of  these  two  items  of  rent 
was  the  question  considered  by  the  court 
In  deciding  the  case  Mr.  Justice  Brown  re- 
marks: 

-We  think  tJiat  the  plaintUfs  daim  to  have 
tbe  Godhelp  rent  paid  to  thun  is  well  foanded. 
The  lonatitrB  estate  is  insolvent  ano  will  pay  bnt 
■  small  percentage  opon  the  d^ts  ecmceded  to 
exist  against  it  Technically,  rent  is  something 
which  a  tenant  renders  out  of  the  profits  of  the 
land  irideh  be  enjoys.  Bqnitably,  ft  is  a  charge 
a[Km  Ibe  estate,  and  the  lessee,  in  good  con- 
science, ongbt  not  to  tiUEe  the  profits  thereof 
withoot  a  due  discharge  of  tbe  rent  (dting  cases). 
The  creditors  of  an  insolvent  lessee  can  have  no 
moral  or  eqaitable  claim  to  the  profits  issuing 
from  leased  land  an  til  after  the  landlord's  claim 
for  rent  Is  satisfled." 

The  language  so  empli^ed  should  be  inter- 
preted In  Uw  Uglit  of  tbe  &cts  Involved. 
There  the  lunatic's  estate  was  in  l^cal  cus- 
tody and  under  the  control  of  the  guardian. 
Tbe  court,  having  thus  obtained  jnrlsdlctioii 
of  the  subject-matter  and  of  tiie  person  of 
the  lunatic,  would  not  allow  the  original 
landlords  to  renter  so  loog  mm  the  rent  ie> 
served  by  the  lease  was  being  paid  1^  the 
undertenant,  and  the  money  so  received  was 
held  subject  to  final  judicial  determination. 
It  would  have  beoi  a  travesty  on  justice  to 
have  beld  in  that  ease  tbat,  while  the  land- 
lords could  be  deprived  of  their  right  to  de- 
dare  a  forfeituTe  of  the  lease,  tiiie  rent  to 
which  they  were  entitled,  and  which  should 
have  bem  paid  to  them,  could  be  ^vided 
arncmg  the  general  creditors  of  the  lunatic's 
estate.  Any  other  conclusion  would  have 
been  eoolvalent  to  a  confiscation  of  the  rents 
without  tbe  landlords*  conseat  or  power  to 
prevent  tbe  appnqniation  of  tb^  property  to 
a  printe  use,  for  they  could  mA,  without  the 
consent  of  tbe  court,  interfere  with  tbe  com- 
mittee's rlifbt  of  possession  of  the  demised 
premises.  Other  dedslons  x^led  upon  by 
plalntlffii'  counsel  are  to  the  same  ^ect 
Thus  in  Bred^  v.  Fair  Grounds  Real  lEstate 
Ca,  9S  Ha  App.  676,  69  S.  W.  6SS,  a  receiv- 
er having  been  appMnted,  a  like  omdnslon 
was  reached  as  In  the  preceding  case.  So, 
too,  in  Biggs  T.  Whltn^,  IS  Abb^  Pnsc.  (19. 
T.)  3S8.  it  was  held  tiiat  the  rents  which 
came  flmn  the  undertenants  of  a  judgment 
^btor  Into  the  hands  of  a  receivtt>  were  not 
subject  to  dlstrUratlon  among  the  creditors 
until  the  dalm  of  tbe  original  landlord  for 
tent  had  been  extlngalshed.  To  the  same  ef- 
fect, see,  also,  2  Taylor's  Land,  and  Ten.  (&th 
Bd.)  1600. 

The  omplalnt  In  tbe  case  at  bar  does  not 
an^  tbat  the  ctffporation,  whlcA  la  the  pree- 
cnt  lessee  of  taie  real  property,  is  insolvent 
We  do  not,  however,  rest  our  decision  on  tbe 
absence  of  mcfa  av^ment  though  that  would 


be  sufficient  to  sustain  the  action  of  the  court 
In  Its  ruling  upon  the  demurrer  If  tbe  plain- 
tiffs* theory  were  to  prevail.  The  demised 
property  Is  not  In  the  custody  of  the  law, 
and,  this  being  ao,  there  is  nothing  to  pre- 
vent the  original  landlords  from  re-entering 
the  premises  for  a  default  In  falling  to  keep 
the  covenants  of  the  lease.  It  is  unnecessary 
to  consider  other  questions  presented  by 
counsel  for  the  respective  parties. 

No  error  was  committed  as  alleged,  and 
the  decree  is  affirmed. 

McBBIDE,  C.  J.,  and  BEAN  and  BUB- 
NBTT,  JJ.,  concur.  McCAMANT,  J.,  taking 
no  part  in  the  consideration  of  this  case. 


OOLTTMBIA  RIVEfR  CO.  v.  SMITH  et  al. 
(SMipraaie  Oomt  <tf  Oregon.    Feb.  27,  1017.) 

1.  SPKcnio  FntroBHAiroE  ^=9114(5)  —  Oou- 
fiautt— StiTFicncnor. 

In  an  action  for  nwdfic  perfonnance  '  of 
contract  for  sale  of  land,  tjie  bill  or  complaint 
need  not  allege  defendant's  ability  to  perform 
or  ownerdilp  of  land,  as  inability  to  perform  Is 
a  matter  of  defense,  and  the  eoinilalnt  is  suffi- 
cient it  it  does  not  aK>ear  tlwrefron  that  p«v 
formance  is  impossible. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  }  369.] 

2.  SFBomo  FnaroBMANOx  4B»1169j;— Pzuih 

XNG. 

Where  defiandaBts  by  demurrer  to  cross-bill 
for  specifle  performaaee  admit  averments  of  cross- 
bill  aUe^g  commencement  by  them  of  ejectment 
action,  m  which  they  alleged  ownership  of  retdtf 
in  snit,  they  cannot  contend  that  bill  for  spedoc 
performance  is  defective  In  not  alleging  owner- 
ship of  deffendants  at  time  of  eommencement  of 
suit  or  ability  of  defendants  to  convey  tltls.  • 

[Ed.  Noto.-FOT  other  cases,  sse-Speoifis  Pei> 

formance.  Cent  Dig.  {  376.] 

Department  2.  Appeal  from  drcult  Oonrt, 
Clatsop  Coxmty;  J.  A.  Eakln,  Judge. 

On  petition  for  rehearing.  Former  opin- 
ion (Its  Pac  831)  affirmed. 

Norblad  &  Hesse,  of  Astoria,  for  appellants. 
Dolph,  Mallory,  Simon  &  Gearin,  of  Portland, 
and  G.  C.  Fulton,  of  Astoria,  for  reQKmdent 

BURNETT,  J.  [1]  me  petitlMi  iot  rtiieai^ 
Ing  seems  to  be  based  on  tbe  contention 
urged  from  the  beginning  that  it  la  necessary 
to  allege  In  a  bill  for  spedflc  perfimnanee 
that  the  defendant  was  the  owner  at  the  time 
of  the  commencement  of  the  suit.  This  was 
tbe  theory  advanced  bgr  the  demurrer  to  Qie 
cmnplaittt,  and  Loar  v.  Wllfong,  6B  W.  Va. 
306,  61  8.  m  .833,  was  cited  arguendo  In  tbe 
former  opinion  in  answer  to  this  contentlott. 
The  dedsdcm,  however,  was  not  made  in  con- 
Bonanoe  with  that  idea  but  wait  fnrtiier  to 
show  that  sudi  an  allegation  was  not  neoes- 
sary  in  a  complaint  for  specific  perfbnnance. 
HiIb  is  the  role  announced  in  86  Oyc.  777, 
wbere  it  Is  said: 
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"Tli»  bill  or  complaint  need  not,  according  to 
the  weight  of  anthoritr,  ollegt  defendant's  aBili- 
tr  to  perform,  as  his  inabiU^  te  a  matter  of  de- 
fense; it  is  sufficient  If  it  does  not  appear  there- 
from that  performance  is  impossible.  Staao  of 
the  cases,  however,  are  to  the  contrary." 

The  better  reason  Is  in  fa-ror  of  tb«  text 
thus  quoted.  If  It  were  necessary  that  jthe 
allegation  of  present  ability  to  perform  on 
the  part  of  the  defendant  must  appear  in  the 
bill,  Weiss  t.  Bethel,  S  Or.  522.  might  be 
applicable  in  its  teaching  that  an  avermoit  to 
the  effect  "that  defendant  Is  In  possession  of 
the  whole  of  said  property,  and  claims  some 
interest  in  the  same  as  owner  thereof,"  is  not 
a  sufficient  statement  of  ownership. 

[2]  In  thl8*case  the  cross-bill  to  which  tiie 
demurrer  was  filed  states  that  the  defendants 
here  commenced  their  action  in  ejectment 
and  alleged  in  their  complaint  that  they  were 
the  owners  of  said  property  referring  to  the 
realty  in  question.  The  demurrer  to  the  bill 
admits  this  averment  to  be  true,  and  it  is 
not  perceived  how  in  equity  and  good  con- 
Rclence  the  defendants  can  contend  that  the 
bill  Is  defective  even  In  that  respect  when 
they  are  confessedly  maintaining  on  the  law 
side  of  the  court  that  they  are  the  owners 
in  fee  simple.  If  the  defendants  are  In  th^ 
situation  which  the  bill  attributes  to  tbem  in 
maintaining  their  ejectment  action,  they  are 
able  to  specifically  perform  an  agreement  to 
sell  the  land. 

The  ground,  howerer,  upon  which  the  de- 
cision rests  is  that,  the  valid  contract  of  the 
def«idant  John  A.  Smith  to  conv^  the  land 
and  the  performance  by  the  plaintiff  of  its 
liart  thereof  having  been  alleged,  it  is  for  liim 
to  show  by  affirmatlre  defense  wliy  iie  may 
evade  his  corenant  or  refuse  to  perform  It 

We  adhrae  to  the  tormer  oirtnlon. 

UOORB,  BVIAN,  and  OABBIB,  JJ..  ooncnr. 

MOBLD  T.  WATROUS  et  aL 
(Snpreme  Court  of  Oregon.  Feb.  27,  1917.) 

1.  Taxation  <S=7S8(3)— Tax  Title— Bitbdbn 
OP  Proof. 

Except  as  the  statute  relieves  him  of  the 
burden,  a  party  asserting  a  tax  title  must  show 
s  compliance  with  the  statute  in  each  step  lead- 
ing up  to  the  execution  of  his  deed. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Oent.  Dig.  1 1999.1 

2.  Taxation  (^788(4)— Tax  Tttlk— Absess- 

B.  &  O.  Comp.  I  3127.  providing  that  a  tax 
deed  ^all  be  prima  facie  evidence,  shifts  the 
burden  of  proof,  but  does  not  validate  a  tax 
title  based  on  an  InsnfiBdent  assessment. 

[Ed.  Note.— For  other  eases,  see  Tiuudon, 
Oent  Dir.  1 1960.] 

8.  Taxation  «=»734<4) —Tax  Txtlb— Asbew* 

lOENTB— I)B8CRIPnOH  OP  Z<ANO. 
Under  2  HiU's  Ann.  Laws  1892,  f  2770,  re- 
quiring that  the  assessment  roll  contain  a  de- 
scription of  each  parcel  of  land  to  be  tand,  a 
tax  title  based  on  two  asBessments  M^eetiTely 


deacriUng  the  land  as  "W.«  of  N.  E.*"  and 
"W.^  of  N.  E.«"  of  a  certain  sectioB,  township, 
and  range  was  invalid. 

[Ed.  Not&— For  other  cases,  see  TbxatiMi, 
Cent  £Hc  H  1^70,  1471J 
4.  Taxation  «=>S18  —  Tax  Title  —  Strrr  — 

Costs— Taxation. 
Where  in  an  acti<Ht  to  quiet  title  it  appears 
that  the  fomer  owner  abandMied  th*  land  mon 
than  20  years  before  suit  tiiat  plaintiff  seeored 
a  deed  from  her  for  a  oominal  consideration  im- 
mediately prior  to  suit,  that  defendant  purchased 
a  tax  Hue  believing  it  nnqnesUoned  and  paid  the 
fall  value  M  tbt  land,  and  for  nearly  20  yean 
paid  taxes  on  the  property,  improving  it  and  ex- 
ercising some  domtniou  over  it  thongli  insuffi- 
cient to  satisfy  the  statute  of  limitations,  and 
that  the  trial  of  the  present  suit  was  ddayed 
nearly  8  years,  costs  will  be  allowed  to  de- 
fendant in  both  courts  on  reversal  of  a  decree 
for  defendant  and  rendition  of  a  decree  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  fl^xation. 
Cent  Dig.  S  iei&] 

6.  Taxation  «=»S14(1)  —  Tax  Titlb  —  Smr — 
conditionax.  diobes— bxdcbubsehent  vob 
Taxes  Paid. 
Where  it  further  appears  In  such  case  that 
defendant  has  paid  taxes  on  the  property  dur- 
ing iiendency  of  suit  the  decree  for  plaintiff 
should  be  conditioned  on  his  paying  into  court 
the  money  necessary  to  reimburse  defendant  for 
such  taxes,  with  lawful  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  f  1612.] 

Department  2.  Appeal  from  Circuit  Court 
Washington   County;    Henry  I*.  Benson, 

Judge. 

Suit  by  Harry  E.  Noble  against  T.  Arthur 
WntrouB  and  others.  From  decree  for  de- 
fendants, plaintiff  appeals.  Reversed. 

This  is  a  suit  brought  to  quiet  the  title  to 
the  west  half  of  the  northeast  quarter  of  sec- 
tion 13,  township  3  north,  range  4  west,  in 
Washington  county.  Both  parties  claim  un- 
der Florence  E.  Watts,  who  was  admittedly 
the  owner  of  the  property  in  1895  and  1896. 
Plaintiff  claims  under  a  deed  in  his  favor  exe- 
cuted by  Mrs.  Watts  and  hes  husband  De- 
cember 14,  1905.  The  defendants  claim  un- 
der tax  sales  held  for  the  purpose  of  enforc- 
ing the  lien  of  the  taxes  levied  for  the  years 
of  1806  and  1896.  The  property  was  pur- 
chased at  these  tax  sales  by  the  defendant 
Watrons,  who  conveyed  to  the  defendant 
Baoon.  From  a  decree  for  defraidants,  plain- 
tiff prosecutes  this  appeal. 

B.  W.  Montague,  of  Portland  (Wood,  Uon- 
tague  &  Hunt  of  Portland,  and  Jobn  M. 
Wall,  of  Hlllsboro,  m  the  brief),  for  Appel- 
lant. El  B.  Tongue,  oC  HiHstwro  (Thos.  B. 
Tongue,  of  HUlsborot  on  die  brief).  Cor  re- 
spondents. 

HeOUCANT,  3.  [1]  It  Is  settled  law  In 
fbis  jurisdiction  tliat  tax  tltlea  are  not  b- 
vored.  Except  as  the  statnte  relleres  him 
tft  ttie  burden,  the  party  aasratlng  a  tax  title 
must  show  a  oompUanOe  with  the  statuta  la 
each  of  the  steps  leading  up  to  the  execution 
of  htB  deed.  Bafferty  r.  DaTls,  54  Or.  77, 103 


^ariftw  othsc  oassB  Bss  asBw  tople  and  xn-^nniBHR  la  all  Ker-Numlmsd  DlasMs  and  iDdaoB 

Digitized  by  Google 


Or.) 


FbULKES  T.  SENOSTAOKEN 


811 


Pac.  306;  Aytn  r.  Loud.  49  Or.  303,  307,  89 
Paa  806^  124  Am.  St  Itep.  1046.  The  defend- 
ant BaotMQ,  wbo  l8  assertlDg  tbe  tax  titles,  re- 
lies on  section  8127,  B.  ft  0.  Comp.  This  sec- 
tion of  tbe  Code,  which  was  in  force  when  the 
tax  deed  In  foTor  of  this  defendant  was  exe- 
cuted, provides  In  part  that  a  deed  executed 
In  conformity  with  Its  provisions — 
"shall  be  prima  facie  evidence  in  all  the  coorta 
of  this  state  in  all  controversies  in  rdation  to 
the  rights  of  the  porchaser,  or  his  hdrs  or  as- 
signs, to  the  land  Aereby  eonvered,  of  foi- 
lowing  facts:  (1)  Hiat  the  real  pn^er^  con- 
veyed  was  subject  to  tax  for  the  year  or  years 
sUted  in  the  deed :  (2)  that  the  taxes  were  not 
paid  at  any  time  before  the  sale:  (3)  that  the 
real  property  conveyed  has  not  tteea  redeemed 
from  the  sale  at  the  date  of  the  deed;  (4)  that 
the  property  had  been  listed  and  assessed;  (5) 
that  the  taxes  were  levied  according  to  law; 
(6)  that  the  property  was  duly  advertised  for 
Bale;  (7)  tliat  the  property  was  sold  for  taxes 
as  stated  in  the  deed— and  It  shall  be  eoncla- 
sive  evidence  of  the  following  facts:  (1)  That 
the  manner  in  which  the  listing,  assessment, 
levy,  notice,  and  sale  were  eondncted  was  In  all 
respects  as  the  law  directed;  (2)  that  the  gran- 
tee named  in  the  deed  was  the  purchaser; 
(3)  that  all  the  prerequisites  of  law  were  com- 
plied with  by  an  the  officers  who  had,  or  whose 
doty  it  was  to  have  had,  any  part  or  action  In 
any  transectifm  relaling  to  or  affecting  the  title 
conv^ed.  or  poiportitv  to  be  conveyed,  by  the 
deed  from  the  listing  and  valuation  of  the  prop- 
erty up  to  the  execution  of  the  deed,  both  in- 
dnalve,  and  that  all  things  whatsoever  reaairad 
by  law  to  make  a  good  and  valid  sale,  and  to 
vest  the  title  in  th«  porchaser  wars  done,  ex- 
cept in  r^ard  to  the  points  named  in  this  sec- 
tion wherein  the  deed  shall  be  pxasnmptlTe  evi- 
dence only." 

[2,  S]  Tbls  leglBlatlon  Mhlfta  the  burden  of 
proot,  trat  does  not  aptnta  otherwise  to  toI- 
Idate  a  tax  title  baaed  on  an  Insoffldent  as- 
sessment. In  the  BbflBDoe  of  a  T^ld  aaseaa- 
mcnt,  there  can  be  no  transfer  of  tittle  throogh 
a  tax  Bale.  The  assessment  for  the  year  1885 
deacaibee  tbe  land  aa  W.«  of  K  section 
13,  townabdp  8  north,  range  4  west  nie  aa* 
■essment  for  1806  nses  the  following  descrip- 
tion :  W.  %  of  N.  E.«,  aectioQ  18,  township  8 
north,  range  4  west  It  has  been  repeatedly 
held  that  an  exponent  »  li  not  effectual  to 
de^gnate  a  half  section  and  an  exponent  * 
will  not  dedgnate  a  quarter  section.  Power 
V.  Bowdle,  3  N.  D.  107,  64  N.  W,  404,  21  U 
R.  A  328,  44  Am.  St  Bep.  611 ;  State  Finance 
Co.  T.  Hnlberger,  16  N.  D.  214, 112  N.  W.  0S6, 
126  Am.  St.  Rep.  650;  Farmers'  Bank  t.  Mar- 
tin, 29  N.  D.  260,  ISO  N.  W.  672,  L.  R.  A. 
1915D,  432;  Black  on  Tax  Titles  (2d  Kd.)  | 
114 ;  1  Oooley  on  Taxation,  748,  note ;  87  Cyc. 
lOeO,  note. 

We  have  been  dted  to  no  authority  to  the 
contrary,  nor  have  we  been  able  to  find  any. 
1%1b  record  contains  no  testimony  to  the  ef- 
fect that  such  exponents  are  customarily  used 
to  designate  half  and  'quarter  sections.  It 
was  expressly  required  by  the  statute  In  force 
when  this  assessment  was  levied  that  the  as- 
sessment roll  should  contain  a  description  of 
eadi  parcel  of  land  to  be  taxed.  Bill's  Ann. 


Laws,  I  2770.  We  are  therefore  constrained 
to  hold  that  these  assessments  are  Insufficient 
as  the  basis  of  the  said  defendant's  title. 
We  may  add  that  there  are  other  grounds  on 
which  these  tax  titles  are  attacked,  and  we 
are  by  no  means  <dear  that  they  oould  be  up- 
held even  if  the  assessments  were  valid. 

[4]  It  appears  from  the  record  that  Flor- 
ence B.  Watts,  the  former  owner  of  the  prop- 
erty, abandoned  It  more  than  !iO  years  ago, 
and  that  plaintiff  secured  a.  deed  from  her 
for  a  nominal  consideration  Immediately 
prior  to  the  brining  of  this  suit  On  the 
other  band,  the  defendant  Bacon  purchased 
from  the  defendant  Watrons  in  the  belief 
that  the  title  was  nnqoestloned  'and  paid  full 
value  for  the  land.  For  nearly  20  years  the 
defendants  have  paid  the  taxes  on  the  prop- 
erty. While  llie  evidence  fails  to  show  such 
a  possessiott  of  the  property  by  the  defend- 
ant Bacon  aa  would  a&tSsty  the  statute  of 
limitations  or  defeat  plaintlfrs  right  to  main- 
tain this  suit,  it  does  show  the  aendae  of 
domlnUsk  over  tbe  prc^ertgr  from  time  to  time 
by  the  defNidant  Bacon  and-  some  improre- 
ment  ct  the  property  by  him  without  protest 
from  any  tne.  TUs  suit  was  brought  March 
20,  1906;  it  waa  not  tried  until  February  18, 
1914.  In  view  of  the  d  ream  stances  above 
recited,  the  defendant  Bacon  will  recover  costs 
In  both  courts. 

[I]  In  reapooBe  to  an  wder  passed  by  tbe 
lower  court  plaintiff  has  paid  into  that  court 
tbe  moneys  necessary  to  reimburse  the  de- 
fendants for  taxes  paid  by  them  prior  to  the 
bringing  of  thla  anlt  His  relief  Should  be 
ccmditioned  on  the  farther  payment  to  the 
defoidant  Bacon  of  tbe  amounts  paid  by  the 
latter  for  taxes  oa  the  property  during  the 
pendency  of  tbSa  snlt,  with  lawful  interest 
thereon.  Subject  to  this  condition,  plalntlfl 
la  entitled  to  a  decree  quieUng  his  title 
against  the  defendants. 

The  decree  of  tlie  lower  court  1b  rereraed. 

McBRIDE,  a  and  (lOOBE  and  BEAN. 
JJ»  concur. 


FOUUCES  T.  SENGSTACKEN  et  at 
(Supreme  Court  of  Oregon.   Feb.  27,  1917.) 

1.  EscBows  Depositaries— AoENTB. 

Where  vendor,  pursuant  to  contract  of  sale, 
deptwita  deed  with  her  attorney  for  ultimate 
delivery  to  vendee  npon  latter's  compliance  with 
terms  of  contract  and  aneb  attorney  holds  the 
deed  solely  as  tbe  represeatative  of  the  vendor, 
the  tnmBaction  does  not  amount  to  an  escrow, 

[Ed.  Note.— For  othsr  eases,  see  Bsdows. 
Cent  Dig.  S8  1-3,  6. 

For  other  definitions  see  Words  and  Phrases, 
First  and  Second  Series,  Escrow.] 

2.  Ebcbowb  «s»1  —  CoHnauomuf  —  iMmr- 

TIOS. 

la  determining  whether  or  not  the  delivery 
of  a  deed  to  a  third  person  constituted  an  es- 
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ennr,  the  Intention  of  tlw  parties  abould  gor- 
em. 

TBH.  Note.— For  other  casei,  see  Escrows, 
Cent  Dig.  fiS  1-5,  6-1 

8.  EscBOws  ©=)1— CoNffraucrrow— IwTBimoN. 

While  it  is  not  essential  to  establieb  an  es- 
crow that  the  parties  use  the  word  "escrow," 
yet  when  they  do  employ  that  term,  it  indicates 
more  clearly  than  any  other  word  the  actoal  In- 
tention of  ue  parties. 

[Ed.  Note.-r-For  other  cases,  see  Escrows, 
Cent  Dip.  §8  1-3.  6w] 

4.  MOBT6ASB8  ^380  — ESCBOWS— Opeutior 

AND  Effect. 
An  agrreement  whereby  vendor  deposited 
deed  with  her  attorney  to  be  delivered  to  vendee 
npon  letter's  compliance  with  terms  of  sale  con- 
tract, cannot  be  treated  as  a  mortgage  for  un- 

Said  balance  of  purchase  price  due  from  ven- 
ee,  where  tlie  detendent  expressly  pleaded  such 
agreement  as  an  escrow  and  the  evidence  indi- 
cated that  tiie  parties  regarded  it  as  an  escrow. 

fEd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  09.] 

6.  E8CBOWB  «=S>1— NATDBB  and  RBQUI8ET&& 

Where  a  written  instrument  importing  a 
legal  obligation  is  derosited  by  grantor  with 
a  third  party  to  be  kept  by  the  depositary  until 
the  grantee  pays  a  stipulated  sum  and  then  to  be 
delivered  over  to  the  grantee,  an  escrow  is  cre- 
ated. 

[Ed.  Note.— For  other  casee,  see  Escrows. 
Cent  Dig.  |{  1-3,  5.] 

0.  Escrows  ®=>8(I)— Ofebatioit  aitd  Eftect— 

Revocation. 
Where  grantor  deposits  a  deed  in  escrow 
to  be  delivered  to  grantee  upon  performance  of 
ccmdltionB,  the  deed  is  heyond  the  control  of 
the  grantor  until  the  expiration  of  the  time  al- 
lowed for  the  performance  of  the  condition,  and 
cannot  be  recalled  without  the  consent  of  the 
grantee  until  the  default  of  the  latter. 

[Ed.  Note.— For  other  cases,  aae  Escrows, 
Gent  Dig.  S  9.] 

7.  ESCBOWS  ^=»7— DEPOBITA.BIES. 

Strictly  eneaUng,  the  depositary  of  an  es- 
crow is  not  uie  agent  of  eiUier  the  grantor  or 
grantee,  but  is  rather  the  trustee  of  an  ex- 
press trust. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  {  16.] 

8.  EecBOWB  «=38(1)— Time  of  Taking  Eftbct 
— Relation  Back  to  First  Delivery. 

A  deed  deposited  in  escrow  does  not  oper- 
ate to  convey  title  until  performance  of  the  con- 
ditions entitling  the  grantee  to  delivery  by  the 
depositary,  but  where  the  grantor  becomes  in- 
capacitated after  delivery  to  depositary  and  be- 
fore time  fixed  for  performance  of  condition, 
a  fiction  is  resorted  to  by  making  the  instru- 
ment the  deed  of  the  grantor  from  the  time  of 
delivery  to  the  depositary, 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  I  9.1 

9.  Deeds  <8==»61— Delivery  to  Tqibd  Pbbson 
—Time  of  TAiona  Effect. 

Where  a  deed  Is  aiiined  and  delivered  to  a 
depositary  with  directions  to  deliver .  It  to 
grantee  upon  death  of  grantor,  the  instrument, 
even  in  the  absence  of  contrftct  and  considera- 
tion, wiU  operate  to  convey  title  if  the  grantor 
at  time  of  delivery  parted  with  control  and 
dominion  over  tAe  writing,  such  instrument  be- 
ing regarded  as  the  present  act  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
D&.  fS  140,  141.] 

10.  Deeds  «55961— Deovebt  bt  Third  Peb- 
son—Reution  Back  to  First  Delivebt. 

Where  a  deed  is  delivered  to  a  depositary, 
with  directions  to  deliver  It  to  grantee  upon 


death  of  grantor  and  snbseqnent  performance  of 
some  condition  by  grantee,  the  iDStminent  ii 
the  present  deed  of  the  grantor  at  the  time  of 
delivery  to  depositary,  and  title  tberenpon  pass- 
es to  grantee,  defeasible,  however,  it  grantee 
fails  to  perform  condition  imposed  upon  him. 

[Ed.  Note.— For  othes  cases,  see  Deeds.  Cent 
Dfg.  H  140. 141.] 

IL  Escrows  «s»1— Nature  and  Bkquuitbs. 

A  pure  escrow  presupposes  t^ie  existence  of 
a  valla  contract  with  safficient  partiea,  a  proper 
subject-matter,  and  a  consideration. 

{Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  f|  1-3,  5.] 

12.  Escrows  «=>1— Nature  and  Requisites. 

To  constitute  the  deposit  of  a  deed  an  es- 
crow, there  mnst  be  an  actual  valid  contract  of 
sale,  in  the  absence. of  which  the  Instrument, 
tfaouRh  in  form  a  deed,  Is  neither  a  deed  nor  an 
escrow. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  K  1-3,  5.] 

18.  EsoBOWB  ^s>l— Frauds,  Statute  of  49 

74(D— Deeds— VAUorrT. 
An  oral  agreement  for  the  sale  of  real  es- 
tate, pnnusnt  to  which  iJie  vendor  deposits  a 
deed  with  a  third  person  to  be  delivered  to 
grantee  upon  performanoe  by  him  of  the  condi- 
tions of  the  agreement,  is  void  under  statute  of 
frauds  (U  O.  L.  I  608),  and  the  deposit  of  such 
deed  does  not  constitute  an  escrow. 

[Ed.  Note.— For  other  cases,  see  Eserow^ 
Gent  Die,  H  1-3,  5 ;  Frauds,  Statate  ot  Cent 
Dig.  fg       122-127,  129-181.1 

14.  Frauds,  Statute  of  ^5>10Sfl)  —  Con- 
tracts OF  Sale— Escrow  Agreeuents. 

A  deed  d^Kwited  with  a  third  person  to  be 
deUrered  to  vendee  upon  cwnplianee  with  condi- 
tions of  oral  contract  of  sale,  which  does  not 
contain  all  the  terms  of  such  oral  contract 
not  satisfy  the  provisions  of  L.  O.  D.  S  SOS, 
making  void  agreements  for  sale  of  real  prop- 
erty not  in  writing. 

[Ed.  Note.— For  other  eases,  see  B^nda,  Stat- 
ute of,  Cent  Dig.  |  192.] 

15.  Frauds,  Statute  of  4sal29(in  —  Pakt 
Ferforicance  —  Patuent  of  Purchase 
Pbice 

The'  bar  of  statute  of  frauds  (I*.  O.  L.  I 
808)  making  void  oral  agreements  for  sale  ti 
land,  is  not  removed  by  part  payment  of  pur- 
chase price  or  payment  of  taxes ;  such  acts  not 
constituting  part  performance. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent,  Dig.  {  Sll.] 

16.  Frauds,  Statute  of  9=3740>— Esobows. 
An  escrow  agreement  for  the  deposit  of  a 

deed  with  a  third  person  to  be  delivered  to  the 
vendee  npon  performance  of  conditions  is  not 
a  contract  of  sale  of  real  property,  and  is  not 
required  to  be  in  writing  under  statute  of  frauds 
(Ii.  O.  L.  I  808). 

[Ed.  Note.— For  other  rases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  88.  122-027, 12»-1S1.] 

17.  Etidenob  <-mtli(4)— Paeol  JSvnnaiCK  to 

Pbovb  Escrows. 
The  delivery  of  a  deed  in  escrow  and  the 
conditions  of  the  deposit  may  be  shown  by  parol 
evidence. 

[Ed.  Note. — For  otlier  cases,  seo  Evidence, 
Cent  Dig.  S§  1929,  1830.  IWfl,  1941,  2049.] 

18.  Escrows  <8='1  —  Autbobitt  of  Dbposi- 

TART  to  deliver. 
Where  vendor,  pursuant  to  oral  contract  of 
sale,  delivered  deed  to  depositary  to  t>e  delivered 
to  vendee  upon  performance  <rf  conditions  of 
contract  and  thereafter  there  was  no  snffielait 
part  performance  t>y  vendee  to  avoid  statute  of 
frauds  nj.O.lu^  SOS),  making  void  oral  agree- 
ments for  sale  ot  real  property,  the  delivery 
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of  the  de«d  to  dcpositair  was  merely  a  coDtiii- 
uing  offer,  which  terminiited  npos  death  of  ven- 
dee, so  that  tberealter  tht  dqwaitar;  bad  no 
authoritr  to  deliver  deed  to  Tendee  opon  aubae- 
quent  perfimnance  of  condltUma  bj  htm. 

[Ed.  Note.— For  other  caaea,  aee  Eacrowa, 
Geat.  IHff.  H  1-^  B.] 

19.  Tkndob  and  Pubchabsb  «9S8^1)t  387— 

JjXSH  or  PUBCHABEB  FOB  AMOUNTS  PaID  CN- 

DKs  Void  Contsact. 
In  action  to  qoiet  title,  where  defendant 
daijmed  under  deed  delirered  to  him  hj  deooel- 
tarj  of  an  alleged  aacrow  agreement,  which 
was  hdd  becauae  the  contract  of  sale  un- 
der which  deposit  was  made  was  oral  and  void 
under  statute  of  frauda  (L.  O.  L.  f  808).  the  de- 
fendant in  abseace  of  fraud  is  entitled  in  equity 
to  repayment  of  purdiase  pzlc&  taxea.  and  inter- 
est, and  is  oitiued  to  a  Sen  for  inch  amounts 
on  the  luid. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaaar,  Cent.  JXg.  «  956,  002,  MM,  085- 
890.] 

In  Bane.  Appeal  from  Circuit  Gonrt,  Coot 
County ;  John  3.  OtikB,  Judga 

On  petlticm  Ux  rehearing.  Former  opin- 
ion (158  Pa&  OTermled,  Judgment  re- 
versed and  remanded,  with  directions. 

This  la  a  suit  to  remove  douda  cast  upon 
a  title  by  certain  deeds.   A  rehearing  was 
granted,  and  we  have  therefore  had  the  ad- 
vantage of  two  oral  argnmenta  and  the  bene- 
fit of  additional  briefs  on  the  rehearing.  The 
decide  of  the  circuit  court  was  for  the  de- 
fendants, and  the  plaintiff  api>ealed4  £llza* 
betb  Williams  was  the  owner  of  a  tract  of 
land  consisting  of  mud  flats,  which  were  cov- 
ered and  uncovered  by  the  flow  end  ebb  of 
erery  tide.  Under  date  of  July  21,  1906,  she 
signed  a  writing  in  the  form  of  a  warranty 
deed  piuportlng  to  convey  the  land  to  Heniy 
Sengstacken  "for  the  consideration  of  the 
snm  of  fifteen  hundred  dollars,"  and  she  then 
delivered  the  instrument  to  John  F.  Hall.  It 
will  not  be  necessary  at  this  time  to  notice 
some  additional  deeds  mentloQed  In  the  plead- 
ings.  The  defendants  allege  that  the  deed  was 
placed  In  the  hands  of  Hall  as  an  escrow  pur- 
suant to  an  agreement  between  EllzabeUi  Wil- 
liams and  Henry  Sengstacken.    The  agree- 
ment relied  upon  was  oral,  and  there  was  no 
writing  except  the  deed.   John  F.  Hall  had 
for  some  time  acted  as  the  attorn^  and  busi- 
ness adviser  for  Elizabeth  Wllllama,  and  in 
that  capacity  he  conducted  the  negotiations 
for  the  sale  of  the  land  for  her.    It  was 
agreed  that  Bllzabeth  Williams  would  sign  a 
deed  and  place  It  In  the  hands  of  John  F. 
Hall ;  that  Sengataclc^  would  pay  $1,600  for 
the  land,  $500  to  be  paid  upon  delivery  of  the 
deed  to  Hall.  $600  with  interest  at  the  end  of 
one  year  and  the  remaining  $500  with  inter- 
est in  two  years,  and  Hall  would  then  deliver 
the  deed  to  Sengstacken.   Sengstacken  testi- 
fied that  "at  toy  request  the  deed  was  placed 
Id  escrow,"  and  that  "the  deed  was  to  be  left 
with  John  F.  Hall  In  escrow  to  be  delivered 
to  me  when  the  balance  of  the  payments  ware 
made."   Hall  aays  that: 


The  deed  was  left  witih  me  to  be  held  until 
he  (Sengstacken)  made  the  payments,  the  defer- 
red MymcBta— there  was  $1,000  to  be  paid— 
and  1  was  to  deliver  the  deed  to  him  in  two 
years  upon  the  payment  of  tiila  m(^ey." 

Sengstacken  paid  the  first  installment  of 
$500,  and  within  a  year  paid  an  additional 
$260  to  Elizabeth  Williams,  but  did  not  pay 
the  balance  of  the  second  Installment  when  it 
became  due.  Hall  testified  that  he  told  Eliz- 
abeth WUllams  of  the  default  in  the  pay- 
ment, and  that  she  said: 

**  'He  is  all  right ;  let  the  deed  lay  there,  and 
when  he  pays  you  you  can  turn  it  over  to  him.' 
She  said,  'If  be  drai't  pay  it,  the  land  is  not 
worth  much  more  than  what  I  got  anyhow,' 
and  she  instructed  me  to  hold  the  deed,  and  de- 
liver it  whenever  he  paid  it,  but  to  extend  the 
time",  and,  "A^  I  said  before,  when  he  was  be- 
hind, I  spoke  to  her,  and  she  told  me  to  let  the 
ouUtar  lay,  and  whenever  he  paid  the  amount 
to  deliver  the  deeds  to  Ua." 

Elisabeth  'WUUams  m^d  on  Uay  1.  1000, 
leaving  a  will  whldi  devises  unto  John  M. 
Foulkes  all  the  real  estate  of  which  the  tes- 
tatrix "may  die  seised."  In  July,  1911. 
Sengstacken  paid  $750,  with  Interest,  to  Hall 
and  received  the  deed. 

D.  Bl  Hodge,  of  Marshfleld,  and  W.  T.  Sla- 
ter, of  Portland  (StoU  &  Hodge,  of  Marah- 
fleld.  on  the  Inlef),  for  appellant  CasBlus 
B.  Peck,  of  llarshfldd  <Peck  ft  Peck,  of 
Marahfleld,  on  the  brief),  for  re^ondaita. 

HABBIS,  J.  <after  stating  the  facta  as 
above).  [1  ]  If  Hall  held  the  Instrument  solely 
as  the  attorney  and  r^reaentfttlve  of  Eliza- 
beth Williams,  the  transactlmi  dlh  not.  In 
any  event,  amount  to  an  escrow.  Campbell 
V.  Thomas,  42  Wis.  4B7,  24  Am.  Bep.  427; 
Kopp  V.  Belter,  146  111.  437.  84  N.  B.  942,  22 
L.  B.  A.  273.  37  Am.  St  Bep.  166 ;  Stanton 
V.  Miller,  58  N.  Y.  192;  Peters  V.  Strauss 
(Tex.  Civ.  App.)  132  B.  W.  966;  Day  v,  La- 
caase,  85  Me.  242,  27  AtL  124;  King  v.  Up- 
per. 67  Wash.  130,  106  Fac  612.  1136,  31  U 
B.  A.  (N.  S.)  600;  1  Dsrlln  on  Beal  Bstate 
(3d  Bd.)  S  324. 

[2,  S]  While  the  evidence  may  afford  some 
ground  for  the  contention  that  the  all^^ 
deed  was  delivered  to  Hall  simply  as  the 
agent  ttf  Bllzabeth  WUllams,  nevertheless  we 
shall  assume  that  all  the  parties  contem- 
plated that  Hall  was  something  more  than 
the  mere  agent  of  Bllzabeth  Williams.  Hie 
character  of  a  transection  gwerally  depwds 
upon  the  Intention  of  the  parties,  and,  U 
possible,  the  intentioD  should  govern.  While 
it  Is  not  essential  that  the  parties  use  the 
word  "escrow."  yet  when  they  do  ranploy 
that  term,  It  indicates  more  Clearly  than  any 
other  word  the  actual  intention  of  the  par- 
ties. Gaston  v.  Portland,  16  Or.  266.  960,  19 
Pac.  127 ;  Bronx  Inv.  Co.  t.  National  Bank 
of  Commerce.  47  Wash.  566,  92  Pac  880;  10 
B.  C.  L.  623 ;  16  Oyc.  666. 

[4]  The  evidence  makes  It  clear  that  the 
parties  intended  for  Hall  to  hold  the  writing 
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as  an  escrow,  for  they  always  sirake  of  It  as 
an  escrow;  all  tbe  circumstances  indicate 
that  they  regarded  It  as  an  escrow;  tbe  de- 
fendants expressly  pleaded  that  It  was  an  es- 
crow; and  hence  there  can  be  no  room  for 
the  contention  that  the  Instrument  shonid  be 
treated  as  a  mortgage.  The  agreement  and 
the  delivery  to  Hall  either  created  an  escrow 
or  It  amounted  to  nothing.  If  tbe  circum- 
stances did  not  produce  an  escrow,  they  did 
not  give  rise  to  a  mortgage.  We  shall  there- 
fore assome  that  Mlzabetb  Williams  and 
Henry  Sengstacken  orally  agreed  that  the 
former  would  make  a  deed  and  deliver  It  to 
Hall,  who  was  to  hold  tbe  Instrument  as  a 
disinterested  depositary,  and  then  deliver  It 
to  Sengstacken  If  the  latter  paid  $600  at 
once,  $S00  with  interest  at  the  end  of  one 
year,  and  $500  with  interest  at  the  end  of 
two  years;  that  tbe  deed  was  delivered  to 
Hall  pursuant  to  the  oral  agreemoit;  and 
that  Sengstacken  made  the  initial  payment 
and  paid  $250  on  the  second  Installment,  but 
failed  to  pay  the  remainder  of  the  purchase 
price  when  it  became  due.  We  shall  also  as- 
sume that  tbe  time  for  payment  was  extend- 
ed with  the  consent  of  Elizabeth  Williams. 
Scott  ▼.  Hnbbaid.  67  Or.  498,  606,  135  Paa 
663.  The  ultimate  question  for  dedslcm  on 
these  assumed  facts  Is  whether  the  deatti  of 
EllzabeOi  Williams  revoked  the  antbority  chC 
TIall  to  deliver  the  deed.  The  defendants  ar- 
gue that  when  Sengstacken  paid  tbe  remain- 
der of  the  pnrcbase  price  and  received  the 
conveyance  he  became  vested  with  the  title 
even  though  Elizabeth  Williams  had  been 
dead  about  two  years.  Tbe  plaintiff  contends 
that  the  authority  of  HaU  terminated  with 
the  death  of  Elizabeth  Williams,  and  that 
therefore  all  subsequent  acts  dMW  tqr  Hall 
were  void. 

[I]  If  it  be  assumed  that  the  oral  agree- 
ment to  sell  the  land  was  valid,  then  it  nec- 
essarily follows  that  the  agreement  to  sell 
and  the  delivery  of  the  deed  to  Hall  created 
an  escrow,  for  tbe  reason  that  every  element 
essential  for  tbe  creation  of  an  escrow  can  be 
found.  A  written  instrument,  importing  a 
legal  obligation,  was  deposited  by  the  grantor 
with  a  third  party  to  be  kept  by  the  deposi- 
tary until  the  grantee  paid  a  stipulated  sum, 
and  then  to  be  delivered  over  to  the  grantee. 
10  R.  C.  L.  621 ;  16  Cyc.  861 ;  11  A.  &  D. 
Enc.  of  Law  (2d  Ed.)  333. 

[8,  7]  Until  the  expiration  of  the  time  al- 
lowed to  tbe  grantee  for  the  performance  of 
tbe  condition  the  deed  is  beyond  the  control 
of  tbe  grantor,  and  nnlera  tbe  grantee  con- 
sents, tbe  deed  cannot  be  recalled  by  the 
grantor  nntll  the  grantee  defaults.  Strictly 
speaking,  the  depositary  is  not  tbe  agent  of 
the  grantor,  nor  is  he  the  agent  of  the  gran- 
tee, but  he  is  rattier  the  trustee  of  an  express 
trust  A  consummated  escrow  involves  two 
deliveries:  (1)  To  tbe  depositary;  and  (2)  to 
the  grantee. 

[I]  The  general  role  Is  that  instrument 
dQpmdted  dow  not  become  a  deed  and  ww- 


ate  to  convey  title  until  the  second  d^very, 
or,  perhaps,  more  accurately  speaking,  until 
tbe  performance  of  tbe  condition.  Flanagan 
V.  Great  Cent  Land  Co.,  45  Or.  335,  340,  77 
Pac.  485;  May  v.  Emerson.  62  Or.  262,  96 
Pac  454,  1065,  16  Ann.  Cas.  1129;  Wheel- 
wright V.  Wheelwright  2  Mass.  447,  3  Am. 
Dec.  66;  ntdi  v.  Bunch,  30  OaL  208;  1 
Devlin  on  Beal  Estate  (3d  Ed.)  S  S28.  It 
however,  the  grantor  becomes  Incaimcltated 
between  the  first  delivery  and  the  time  fixed 
for  the  performance  of  tbe  condltloh,  then  a 
fiction  Is  resorted  to  In  order  to  prevent  in- 
justice by  making  the  Instrument  the  deed  of 
tbe  grantor  from  the  first  delivery.  The  law 
requires  that  the  delivery  shall  be  the  act  of 
tbe  grantor,  and  since  bis  death  would  re- 
voke tbe  authority  of  tbe  depositary  and  the 
Intention  of  tbe  parties  would  be  defeated  If 
a  second  delivery  was  required  to  vest  the 
title,  the  law  will  from  necessity  consider 
that  the  second  relates  back  to  the  first  de- 
livery and  the  Instrument  Is  deemed  to  be 
the  deed  of  the  grantor  from  the  first  deliv- 
ery. Campbell  v.  Thomas.  42  Wis.  437.  24 
Am.  Rep.  427;  Clark  v.  Campbell,  23  Utah, 
669,  65  Pac.  498,  64  li.  R.  A.  508,  90  Am.  St 
Rep.  716;  Flanagan  t.  Great  Cent  Land  Co., 
45  Or.  336,  841,  77  Pac  485;  Jackson  v.  Jack- 
son, 67  Or.  44, 135  Pac.  201,  Ann.  Cas.  19160, 
S73;  May  v.  Emerson,  62  Or.  265,  96  PacL 
464,  1066,  16  Ann.  Gas.  1129;  Bronx  Inv. 
Co.  V.  National  Bank  of  Commerce,  47 
Wash.  566,  92  Pac  380;  Wellborn  v.  Weaver, 
17  Ga.  267,  63  Am.  Dec  235;  Stanton  v.  HU- 
ler,  68  N.  T.  192;  10  R  0.  L.  267;  1  Devlin 
on  Real  Estate  (Sd  Ed.)  828. 

[f]  Before  proceeding  with  the  dlscusidon 
it  is  proper  to  call  attmtion  to  a  certain 
class  of  cases  which,  though  relied  upon  by 
the  defendants,  must  not  be  permitted  to  en- 
ter into  our  calculations.  A  person  may  sign 
a  deed  and  deliver  It  to  a  third  party  with 
directions  to  deliver  it  to  the  grantee  upon 
the  death  of  the  grantor,  and,  even  though 
there  is  neither  a  contract  nor  any  considera- 
tion, the  Instrument  will  operate  to  convey 
title  if  the  grantor  at  the  time  of  delivery 
parted  with  control  and  dominion  over  the 
writing,  on  the  theory  that  as  between  tbe 
grantor  and  grantee  it  Is  the  deed  of  tbe 
grantor  presently.  Campbell  v.  ^lomas,  42 
Wis.  437,  24  Am.  Rep.  427;  Fitch  v.  Bunch, 
30  Ceil.  208;  Martin  v.  Flabarty,  13  Mont  96. 
32  Pac  287,  19  L.  R.  A.  242,  40  Am.  St  Rep. 
415;  Selbel  v.  Hlgham,  216  Mo.  121,  115  S. 
W.  987,  129  Am.  St  Rep.  502 ;  Wheelwright 
V.  Wheelwright,  2  Mass.  446;  Hoffmlre  v. 
Martin,  29  Or.  240,  46  Pac  764;  Beeder  v. 
Reeder,  60  Or.  204,  210,  91  Pac  1075;  Foote 
V.  LIchty,  60  Or.  642,  654,  120  Pac  393 ;  16 
Cyc  663;  10  R.  C.  L.  266;  8  K  C.  L.  991,  90S; 
1  Devlin  on  Real  Estate  0d  Ed.)  S  319; 
Where  the  instrument  becomes  the  present 
deed  of  tbe  grantor  at  tbe  moment  of  the 
first  delivery,  title,  as  between  the  immediate 
parties,  is  at  once  passed  to  tb»  grantee,  al- 
thonc^  blB  right  of  poaaesglon  la  poatponed 


Digitized  by  Google 


FOtTLKES  T.  SKNGSTACKiaT 


816 


until  the  deatb  of  the  grantor.  As  stated  In 
Am^ard  t.  Amegaard,  7  N.  IX  4*^,  75  N. 

W.  797,  41  L.  R.  A.  258: 

"The  transaction  does  Dot  vest  In  the  grantee 
a  fee  in  pooea— iop,  but  only  a  fee  in  remainder 
after  the  life  estate  of  tlw  crantor,  which  by  im- 
plication is  carred  out  of  the  fee,  has  termi- 
nated." 

[18]  There  la  also  a  clara  of  cases  where 
without  any  contract  between  the  parties  the 
second  delivery  depends  not  oaly  upon  the 
death  of  the  grantor  but  also  upon  the  sub- 
seQuent  doing  of  some  act  by  the  gnmtee,  as 
the  payment  of  money;  but  In  this  class  of 
cases  It  la  likewise  considered  that  the  in- 
strument Is  the  present  deed  of  the  grantor 
at  the  time  of  the  first  delivery,  and  that  title 
Is  at  once  passed,  to  be  defeated,  however*  if 
the  graiitee  falls  to  perform  the  condition  im- 
posed upon  him.  In  Molaa  r.  Otney,  75  Kan. 
311,  80  Pac:  690^  9  L.  B.  A.  (N.  &)  817,  the 
court  says: 

"To  call  the  requirement  Imposed  on  the  gran- 
tee a  condition  precedent  to  toe  vesting  of  title 
is  to  beg  the  question;  If  the  title  is  regard- 
ed as  passing  with  the  ddivery  of  die  instru- 
ment to  the  custodian  it  is  a  condition  subse- 
quent, upon  the  nonperformance  of  which  the 
title  will  revert  So  far  as  the  grantor  and  his 
heirs  are  concerned,  there  la  no  possible  hard- 
ship in  considering  that  when  he  has  placed  the 
deed  beyond  his  recall— when  in  spite  of  any- 
thing he  can  do  it  must  ultimately  become  fully 
effective— it  becomes  oi>erative  in  contemplation 
of  law  at  once." 

Jackson  v.  Ja<^n,  67  Or.  44, 135  Pac.  201, 
Is  much  like  this  class  of  cases,  and  it  is 
worth  observing  that  In  the  extended  note 
appended  to  this  case  in  Ann.  Caa.  1915C, 
873,  the  editor  says  that  the  weight  of  au- 
thority is  to  the  effect  that: 

"The  deposit  of  a  deed  to  be  delivered  on  the 
performance  of  a  condition  after  the  death  of 
the  grantor  stands  on  the  same  footing  as  a 
deposit  for  delivery  unconditionally  after  the 
grantor's  death." 

The  ctrcmnstanee  that  the  instrument  Is 
deemed  to  be  the  deed  of  the  grantor  pres- 
•  ently,  and  the  further  fact  that  a  contract  to 
convey  la  not  necessary,  dlfCereotlate  these 
cases  from  those  Involving  pure  escrows. 

[11 , 1 Z]  A  pure  escrow  presupposes  the  ex- 
istence of  a  valid  contract  with  sufficient 
parties,  a  proper  subject-matter,  and  a  con- 
sideration. There  must  be  an  actual  contract 
of  sale  on  the  one  side  and  of  purchase  on 
the  other,  and  until  there  is  such  a  contract, 
the  Instmment  executed  by  the  proposed 
grantor,  though  In  form  a  deed,  is  neither  a 
deed  nor  an  escrow.  Davis  v.  Brlgham,  56 
Or.  41,  107  Pac  961.  Ann.  Gas.  1912B.  1340; 
Glark  v.  CampbeU,  23  Utah,  569.  66  Pac.  496, 
54  U  B.  A.  506,  90  Am.  St  Rep.  716;  IHtCh  v. 
Bunch,  80  Oat  2(»;  Broox  Inv.  Co.  v.  Na- 
tional Bank  of  Commerce,  47  Wash.  666,  92 
Pac  380;  Anderson  v.  Messenger,  168  Fed. 
250,  85  C.  C.  A.  468;  Bosea  v.  Lent,  44  Misc. 
Kep.  437.  90  N.  T.  Supp.  41;  King  v.  Upper, 
67  Wash.  130,  106  Pac  612,  1135,  31  L.  R.  A. 
(N.  S.)  600 ;  Stanton  v.  Miller.  68  N.  Y.  192; 
1  DevUn  on  Heal  Estate  (3d  EdJ  |  313;  16 
Cyc.  563. 


[IS]  It  Is  not  enough  that  there  be  an 
agreement,  but  the  agreement  must  be  a  valid 
one.  Our  statute  provides  that  an  agreement 
for  the  sale  of  real  property  is  void  unless  It 
is  In  writing  and  "evidence,  th^efore,  of  the 
agreemeDt  shall  not  be  received  other  than 
the  writing,  or  secondary  evidence  of  Its  con- 
tents, in  the  cases  prescribed  by  law."  Sec- 
tion 806,  L.  O.  L.  Since  the  statute  of  frauds 
requires  that  the  contract  of  sale  shall  t>e  In 
writing,  it  necessarily  follows  that  unless 
there  Is  such  a  writing,  the  agreement  to  sell 
the  land  Is  not  only  void,  but  it  cannot  even 
be  shown  by  evidence,  and  therefore  there  is 
no  technical  escrow.  Ca^er  t.  Lansing,  43 
N.  T.  550;  Nichols  T.  Oppermann,  6  Wash. 
618, 34  Pac  162;  Kopp  v.  Belter,  146  III.  437, 
S4N.  n042,22L.R.  A.278,&7  Am.  St  Bep. 
156. 

[1 4]  It  cannot  be  held  ttiat  the  instrument 
signed  by  Blisabeth  Williams  and  delivered 
to  Hall  satisfies  the  statute  of  frauds,  for  the 
reason  that  the  writing  does  not  contain  all 
the  terms  of  the  verbal  agreement.  Cooper 
T.  Thomason,  30  Or.  161,  174,  46  Pac  295; 
Campbell  t.  Thomas,  42  Wis.  437,  24  Am. 
Rep.  427;  Wler  Batdor^  24  Neb.  88,  88  N. 
W.  22;  Day  Lecasse,  8S  Me.  242.  27  AU. 
124;  Moore  t.  Ward.  71  W.  Ya.  893.  76  S.  E. 
807,  4S  U  B.  A.  (N.  S-)  880,  Ann.  Gas.  19140, 
263;  Oagger  r.  Lansing.  43  N.  Y.  S50;  10  B. 
O.  L.  629. 

[1 1]  No  improvements  were  made  upon  the 
land;  nor  did  Sengstacken  enter  Into  iKtsses- 
ston  of  the  premises.  He  did  nothing  prior  to 
the  death  of  the  grantor  except  to  pay  the 
taxes  and  part  of  Uie  purchase  price*  but 
payment  of  part  of  the  purchase  price  does 
not  remove  the  bar  of  the  statute  of  frauds. 
Cooper  T.  TtaooASon,  80  Or.  161.  174.  176,  45 
Pac  296;  Farrln  r.  Matthews,  62  Or.  517,  522, 
124  Pac  675,  41  U  a  A.  (N.  S.)  184;  Road- 
man T.  Harding,  63  Or.  122,  126,  126  Pac. 
993;  Cunningham  T.  Friendly,  70  Or.  222,  231, 
139  Pac.  928,  1^  Pac.  989;  Cagger  t.  Ums- 
Ing,  48  N.  Y.  650,  reversing  57  Barb.  42L 

[19. 17]  The  statute  ct  frauds  does  not  cm- 
template  that  the  delivery  of  a  deed  to  a  de- 
positary with  a  statement  of  the  condition 
upon  which  It  Is  to  be  delivered  to  tiie  gran- 
tee must  be  in  writing.  Merely  handing  a 
writing  in  the  form  of  a  deed  to  a  third  par- 
ty with  directions  to  deliver  it  to  the  gran- 
tee is  not  a  contract  to  sell  on  the  one  hand 
and  to  purchase  on  the  other,  and  this  is  the 
reason  for  the  rule  that  both  delivery  and 
the  conditions  of  the  d^Kwlt  may  be  shown 
by  parol.  The  agreement  to  sell  and  to  buy 
Is  one  thing,  while  the  delivery  of  the  deed 
to  a  third  party  and  the  directions  to  him  are 
another,  and  consequently  the  rule  that  a 
contract  made  in  writing  inter  partes  must 
be  deemed  to  contain  the  entire  agreement 
does  not  apply.  Oaston  v.  Portland,  16  Or. 
255,  281, 19  Pac  127;  Campbell  v.  Thomas,  42 
Wis.  437,  24  Am.  R^.  427 ;  Nichols  v.  Opper- 
mann, 6  Wash.  618,  84  Paa  162;  Bronx  Inv. 
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Co.  r.  KaUonal  Bank  of  Comioerce,  47  Wash. 
666,  02  Paa  380;  Stanton  t.  Miller,  68  N.  T. 
Id2;  Fred  t.  Fred  (N.  J.  Gb.)  GO  AtL  776: 
10  R.  C  U  624;  16  Cyc.  666;  1  Derlln  oo 
Real  Estate  (3d  Ed.)  S61. 

[1 1]  Sloce  there  was  no  valid,  binding,  and 
enforceable  agreement  to  sell  the  land  and 
not  a  sufficient  part  performance  to  avcdd 
the  statute  of  frauds,  It  follows  that  there 
was  no  technical  escrow;  and  therefore  the 
delivery  of  the  instrument,  In  the  form  of  a 
deed,  to  Hall  was  in  contemplatlim  of  law 
merely  tlie  voluntary  act  of  Elisabeth  Wil- 
liams, and  amounted  to  nothing  more  than  a 
continuing  offer,  which  necessarily  terminat- 
ed with  the  death  of  the  offerer.  The  death 
of  Elizabeth  Williams  at  once  produced  the 
death  of  the  writing  held  by  Hall,  and  no 
subsequent  act  of  Sengstacken  could  resur- 
rect the  writing  and  make  it  a  living  deed. 
Campbell  v.  Thomas,  42  Wis.  437,  24  Am. 
Rep.  427 ;  Bronx  Inv.  Co.  v.  National  Bank  of 
Cbmmerce,  47  Wash.  566,  92  Pac.  380;  Well- 
born V.  Weaver,  17  Ga.  267,  63  Am.  Dec  236; 
Holland  v.  McCarthy  (Cal.)  160  Pac.  1060. 

[II]  The  plaintiff  Is  entitled  to  a  decree 
canceling  all  the  deeds  mentioned  in  the  com- 
plaint. Sengstacken,  however,  paid  I7S0  to 
Elizabeth  Williams.  $750  with  interest  to 
Hall  and  the  taxes  on  the  land.  The  writer 
thinks  that  plaintiff  should  repay  the  $750 
received  by  Elizabeth  Williams,  together  with 
the  taxes  paid  by  Sengstacken  and  that  on 
the  authority  of  De  Bow  v.  Wollenberg,  62 
Or.  404,  96  Pac.  536,  97  Pao.  717,  Sengstacken 
cannot  loc^  to  the  plaintiff  for  the  $750  and 
Interest  paid  to  Hall;  but  the  majority  of 
the  court  are  of  the  opinion  that  In  equity 
the  plaintiff  should  repay  to  Sengstacken  the 
$760  paid  to  Elizabeth  WlUtams.  the  $750 
and  interest  paid  to  Hall,  tt^ether  with  tlte 
amount  of  the  taxes,  and  that  Sengstacken 
should  have  a  lien  on  the  land  as  security  for 
the  repayment 

The  evidence  conclusively  disproves  the 
charges  of  fraud  made  by  plaintiff.  At  all 
times  the  defendants  acted  in  good  falUi,  and 
they  honestly  believed  that  they  had  a  right 
to  do  all  that  they  did. 

This  controversy  presents  some  features 
which  naturally  appeal  to  the  sympathy  of 
a  chancellor,  and  yet  courts  cannot  declare 
that  contracts  are  valid  when  the  statute 
law  In  positive  and  unequivocal  terms  pro- 
nounces them  Invalid.  As  has  been  aptly 
said,  "Hard  cases  are  the  quicksands  of  the 
law."  In  the  long  run  it  Is  better  to  follow 
the  law  and  avoid  the  quicksands.  The  rec- 
ord doea  not  Olsclow  the  amount  of  tlie  tax- 
es  paid  by  Sengstadcai,  and  crasequently  it 


will  be  necessary  to  remand  ttie  cftuae  to  the 
drcoit  court,  with  Instructlwis  to  ascertain 
the  amounts  paid.  The  decree  is  reversed, 
and  the  cause  is  remanded  to  the  drcoit 
court,  for  the  purpose  of  ascertaining  the 
amount  of  the  taxes  paid  by  Sengstacken, 
without  costs  to  ojxy  par^  in  either  court 

BURNBTT,  J.  (ooncunlng  In  pari).  X 
c<mcar  la  tbe  reaaontng  <tf  Mr.  Justice  HAR- 
RIS, to  tbe  efEtet  that  an  escrow  in  a  case 
like  VbiM  must  be  supported  an  agreemoit 
to  sen  real  property  conforming  to  the  stat- 
ute of  frauds  on  that  subject  The  defend- 
ants pray  only  tta  a  decree  diamlsring  tbe 
suit,  and  ftv  costs  and  disbursement,  but  do 
not  ask  for  further  relief  In  general,  or  fm 
tiie  particular  relief  of  the  recovery  of  mon- 
ey said  to  have  been  paid  by  Sengstackoi. 
No  counterclaim  has  been  stated  with  that 
end  In  view.  Indeed,  in  the  absence  of  any^ 
valid  agreement  wtthln  the  statate  of  frauds 
for  the  sale  of  the  land,  no  such  oounter- 
clalm  could  be  interposed  in  this  sHit  All 
that  i^qjKarB  from  the  evidence  Is  that  dur- 
ing tbA  lifetime  of  Elisabeth  Williams,  Seng- 
stacken paid  to  her  $TO0,  and  ttiat  several 
years  after  her  death  he  paid  to  Joka  F. 
Elall,  the  depositary  of  the  deed,  $760  mora 
The  only  way  In  which  be  can  recover  these 
payments  Is  by  an  action  for  money  had  and 
recdved,  wbldi  Is  a  plain,  speedy,  and  ade- 
quate remedy  at  law.  While  Mis.  WiUlams 
still  lived,  the  action  would  have  lain  against 
her.  The  cause  of  actitm  would  rarvlve 
against  her  personal  rqiresentatlTes  under 
section  379,  L.  O.  L.  In  ao  case  could  Seng- 
stacken, who  paid  the  money,  have  Instituted 
a  suit  against  her,  because  he  had  no  con- 
tract for  the  purchase  of  the  land ;  neither 
did  be  enter  ^to  possession  of  the  sam& 
Being  xmable  to  Institute  a  suit  thereon  as 
distinguished  from  an  action  at  law,  the  de- 
mand for  money  paid  could  not  be  made  the 
subject  of  a  counterclaim  In  this  suit  la  equi- 
ty to  remove  a  cloud,  for  it  Is  said  In  sec- 
tion 401,  L.  O.  L.: 

"The  eooDtecclaim  of  the  defendant  shall  be 
one  upon  which  a  suit  might  be  maintained  bv 
the  def^dant  against  the  plaintiff  in  the  suit" 

Elavlag  a  plain,  speedy,  and  adequate  rem- 
edy at  law  for  the  recovery  of  the  money, 
tbe  party  paying  the  same  must  look  to  It, 
and  cannot  expect  a  recovery  la  this  suit,  es- 
pecially where  that  relief  has  not  been  pray- 
ed for. 

Tbe  decree  of  the  circuit  court  shoidd  be 
reversed,  and  oa»  entered  for  the  plaintltt  ao- 
cordlng  to  the  prayw  of  his  complaint 
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WILSON  T.  WASOO  OOVNTY  et  «L 
(Snprwnfl  Oonrt  of  Oregon.   Feb.  27,  1017.) 

1.  Couimis  «=»178  —  BoKDH  —  EuEcnoNS — 
Vauditt— OiBTinoATX  or  Couhtt  Oomtr. 

Under  Laws  1913,  p.  174,  providias  that  the 
order  of  the  county  court  sbaU  be  condttslTe  as 
to  regularity  of  proceedings  for  the  issuance  of 
road  bonds  ft  a  majority  of  voters  at  any  general 
or  special  election  shaU  have  voted  in  favor  of 
issuuig  such  bonds,  the  authority  of  the  county 
court  depends  upon  whether  a  majority  of  the 
TOters  actoally  voted  for  the  measnre,  and  the 
order  of  the  county  conrt  does  not  forecloM  an 
investigation  into  the  election. 

[Ed.  Note.— For  other  cases,  see  Ooontlas, 
Cent.  Dig.  is  26»-273.] 

2.  CouiTTms   ^178  — Bonds— nucmoN  — 

OOUHT  OT  VOIXS— MAJOKITT. 

The  majori^  ot  those  voters  voting  on  the 
issuance  of  bonds  tor  building  and  mautaining 
county  hichways,  and  not  the  majority  (rf  all 
voters  vouns  at  the  election,  determines  wheth< 
er  such  bonds  shall  be  issued  under  Laws  1913, 
p.  170. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Gent  Dig.  H  260-273.] 

Department  2.  Apx)eal  from  Circuit  Conrtt 
Wasco  County;  W.  L.  Bradshaw,  Judge. 

lujunction  by  O.  B.  Wilson  against  the 
County  of  Wasco  and  others.  Judgment  for 
plaintiff,  and  defendants  anneal.  Reversed 
and  dismissed. 

This  Is  a  suit  to  enjoin  the  defendants 
from  Issuing  the  bonds  of  Wasco  county,  Or., 
under  the  provisions  of  chapter  103,  Laws  of 
1013,  In  the  sum  of  $260,000,  for  the  purpose 
of  building  and  maintaining  permanent  high- 
ways. The  amended  complaint  alleges  that* 
the  plaintiff  is  a  citizen,  resident,  and  tax- 
payer of  Wasco  county,  and  a  freeholder 
therein,  and  states  the  official  capacity  of  the 
defendants  other  than  the  county;  that  on 
tbe  18tb  day  of  September,  1016,  the  county 
court  of  Wasco  county.  Dr.,  by  resolution, 
submitted  to  the  Sectors  of  said  county,  at 
the  general  election  on  November  7, 1916,  the 
question  of  issuing  bonds  for  tbe  purpose  of 
raising  money  to  the  amount  of  $260,000,  to 
be  used  In  the  constmctloii  and  maintenance 
of  public  roads,  and  ordered  and  directed  the 
county  clerk  to  cause  the  proper  notices  of 
election  to  be  issued  and  the  question  to  be 
placed  upon  the  official  ballot;  that  the  no- 
tices were  regularly  posted,  and  that  at  said 
election  there  were  cast  upon  said  question 
<a  said  bonding  3,921  votes,  of  which  2,011 
were  "Yes,"  and  1910  were  "No,"  the  majori- 
ty for  said  bonds  being  101 ;  that  on  Novem- 
ber 25,  1016,  the  county  court  made  and  ax- 
tered  an  order  to  that  effect,  which  order 
further  stated: 

"That  a  majority  of  voters  voting  at  said  elec- 
tion voted  in  favor  of  the  issuance  of  said  bonds 
so  submitted  at  said  eleetkm*  and  tJiat  said 
bonds  carried." 

The  complaint  then  avers  that  in  trutb 
and  in  fact  there  was  a  larger  number  of 
voters  who  voted  at  said  election  for  certain 
ofBoers  than  4,021,  to  wit:  For  district  attor^ 


n^  there  were  cast  43S1  votes ;  for  sheriff, 
Totes ;  for  county  treasurer,  4,206  votes ; 
for  county  assessor,  4,213  votes;  upon  the 
so-called  brewers'  amendment,  4,178  votes; 
and  the  prohibition  law,  4,135  votes.  The 
complaint  contains  no  allegation  that  there 
were  any  Irr^pilaritles  in  connection  wltb 
the  submission  of  the  proposition  to  Oxg  vot- 
ers, but  raises  the  single  question  as  tcf 
whether  the  measure  received  a  sufficient 
number  of  votes,  or.  In  other  words,  as  to 
whether  It  carried  or  lost  The  only  qnesUon 
presented  is  as  to  the  construction  of  section 
11,  ch.  103,  Laws  of  1913.  The  contention  Is 
made  by  the  plaintiff  that  under  this  section, 
in  determining  whether  tbe  matter  of  bond- 
ing the  cotmty  has  been  carried  or  lost,  tbe 
votes  cast  upon  tbat  particular  question  are 
not  condusive,  but  that  the  total  number  of 
voters  voting  at  said  election  must  be  deter- 
mined in  some  other  way,  and  that  unless  a 
majority  of  all  voters  voting  at  said  election 
itpon  this  or  an7  other  matter  are  In  favor  of 
the  bonds  the  proposition  is  lost  There  was 
a  general  demurrw  to  the  complaint  which 
was  overruled,  and,  the  d^endants  electing 
to  stand  upon  the  d»narrer,  there  was  a  de- 
cree setting  aside  all  orders  of  the  county 
court,  declaring  the  proceedings  for  tbe  Issu- 
ance of  said  bonds  void,  and  enJotolnK  the 
Issuance  thereof,  from  which  decree  defend- 
ants appeaL 

Francis  T.  Galloway,  Dlst  Atty.,  and  W. 
H.  Wilson,  both  of  The  Dalles,  for  appellants. 
Prescott  W.  Cooklngham,  of  Portland  (Wood^ 
Montague.  Hunt  &  Cooklngham,  o£  P(ntland, 
on  the  brief),  for  respondent 

McBRIDB,  0.  3.  (after  atatlng  the  facts 
as  above).  As  will  be  seen  by  the  foregoing 
statement,  there  was  a  majority  of  all  the 
votes  cast  either  way  upon  tbe  proposed 
measnre  in  favor  of  the  Issuance  of  the  pro- 
posed bonds,  but  less  than  a  majority  of  those 
voting  for  county  officers  at  the  same  elec- 
tion, but  not  voting  on  the  proposed  measure, 
are  to  be  added  to  the  minority  and  counted 
as  though  they  had  voted  negatively.  Section 
2  of  diapter  lOS,  Laws  of  1913,  provides  tbat 
upon  a  petition  signed  by  a  number  of  regis- 
tered voters  of  any  county  equal  to  one-fourtti 
of  the  highest  number  of  votes  cast  for  any 
one  person  for  supreme  Judge  at  the  preceding 
election,  tbe  county  conrt  shall  call  a  special 
election  and  submit  the  question  of  issuing 
road  bonds  to  the  legal  voters  of  such  coun- 
ty. Sections  3  and  4  prescribe,  among  other 
matters,  the  form  and  requisites  of  such  peti- 
tion and  the  order  to  be  made  thereon.  Sec- 
tion 5  provides  that  upon  a  like  petition  of 
a  number  of  voters  equal  to  one-twentieth  of 
the  highest  number  of  votes  cast  for  any  can- 
didate for  supreme  judge  the  court  is  author- 
ized, but  not  required,  to  submit  the  question 
of  Issuing  bonds  in  the  same  manner  as  pro- 
vided In  section  4.  Section  6  requires  ^  ^gn' 
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notice  of  socb  special  elsctl<m  to  be  given 
by  postins  minted  notlcei  In  the  following 

form: 

"Notice  is  hereby  giv«i  that  on  the   

day  of    191— i  a  special  election  will  ba 

held  in  ■——  coantr.  to  detennine  whether  the 
county  coort  ahall  irane  hoDds  of  said  county  to 
provide  for  permanent  road  construction  to 

the  amount  of  •  doliars,  to  mature  in  

years,  no  more  than  dollars  to  be  issued 

in  any  one  year,  and  to  hear  interest  at  the  rate 

of   per  cent,  per  annum ;  and  tbe  funds 

so  raised  shall  be  expended  in  hnUdiDg  perma- 
nent roads,  described  aa  follows,  to  wit;  $  

shall  be  expended  on  the  road  from    to 

 and  $  shall  be  expended  on  the  road 

from    to   ^1  etc.    County  Clerk  for 

 County." 

Section  7  requires  the  county  court  to  have 
printed  for  use  at  avtdb.  special  election  the 
same  nnmber  of  ballots  and  sample  ballots 
as  would  be  required  for  a  general  election. 
Section  9  provides  that  upon  petition  of  a 
number  of  voters  equal  to  one-tenth  of  tbe 
greatest  nnmber  of  votes  in  favor  of  any  per- 
son for  supreme  judge  at  the  preceding  elec- 
ti<m,  praying  that  the  question  of  issuing 
bonds  shall  be  submitted  to  the  voters  at  a 
general  election,  the  county  court  shall  take 
the  same  action  as  provided  in  section  4, 
except  that  instead  of  calling  a  special  elec- 
tion the  question  shall  be  submitted  at  the 
next  genual  Election.  Section  10  is  as  fol- 
lows: 

"The  county  court  of  its  own  motion  may  sub- 
mit the  question  of  isaning  bonds  Cor  the  pur- 

re  mentioned  in  section  one  of  this  act  at  any 
*  *  election.  Tliis  may  t>e  done  by  an  or- 
der of  the  county  coort  which  shall  be  entered 
in  the  journal  at  least  40  days  next  preceding 
any  genera]  election,  which  order  shall  set  out 
the  amount  of  bonds  proposed  to  be  issued,  tbe 
length  of  time  they  shall  run,  and  the  maximum 
rate  of  interest  they  shall  bear.  After  having 
entered  such  order,  the  court  shall  proceed  to 
submit  the  question  to  the  voters  of  tbe  county 
In  the  same  manner  and  with  like  effeet  as  upm 
the  petition  provided  for  in  this  act** 

Sectitm  11  among  other  matters  provides : 
"If  at  any  general  or  special  election  as  pro- 
vided for  in  this  act  a  majority  of  the  voters 
voting  at  such  an  election  snail  vote  in  favor  of 
issuing  such  bonds,  the  county  court  shall  enter 
an  order  In  its  journal  declaring  that  fact,  and 
tiiat  order  shall  be  absolutely  condnalTe  as  to 
the  regularity  of  all  the  proceedings  in  refer- 
ence to  the  matter." 

In  the  consideration  of  this  question  it 
may  be  well  to  observe  that  the  provision  last 
qiioted  making  the  order  of  the  county  court 
absolutely  conclusive  as  to  the  regularity  of 
ail  the  proceedings  does  not  extend  to  its 
determination  as  to  the  votes  cast;  its  Ju- 
risdiction to  declare  the  result  and  the  con- 
clusive nature  of  sudi  declaration  being  de- 
rived from  the  fact  that  a  "majority  of  the 
voters  voting  at  such  election"  had  voted  in 
ftiTOr  of  the  bond  issue.  The  authority  of 
the  county  court  to  conclusively  determine 
tbe  regularity  of  the  proceedings  depended 
upon  whether  a  majority  of  the  voters  bad 
actually  voted  for  the  measure. 

[1]  The  court  could  not  give  itself  Juris- 
diction by  merely  reciting  that  It  had  it 
SaCh  bdng  the  case,  aa  investlcatlni  Into  tba 


merits  of  the  controversy  is  not  forfeclosed  by 
any  order  made  by  the  county  court.  Upon 
the  main  question  presented  the  authorities 
are  In  hopeless  conflict.  So  great  an  authori- 
ty as  Judge  Cooley  has  declared  that  It  is 
impossible  to  harmonize  the  conflicting  deci- 
sions, and  contented  himself  with  citing  them 
without  expressing  any  opinion  as  to  their 
relative  weight  Cooley,  Const  Lim.  (6th  Ed.) 
747,  note.  The  following  cases  hold,  but  under 
varying  statutes,  where  tbe  law  requires  a 
"majority  of  the  voters  voting  at  such  an  elec- 
tion," or  where  language  equivalent  to  that 
quoted  Is  used,  a  majority  of  those  voting  on 
the  question  is  insnfllcient  to  enact  the  meas- 
ure. State  ex  reL  t.  Brooks,  17  Wyo.  344,  W 
Pac.  874,  22  L.  R.  A.  (N.  S.)  478 ;  Knight  v. 
Shelton  (C.  0.)  134  Fed.  423 ;  State  ex  rel.  t. 
Wilson.  129  Mo.  App.  242, 108  S.  W.  128 ;  Bry- 
an V.  City  of  Llncohi,  50  Neb.  620, 70  N.  W.  252, 
35  L.  B.  A.  752 ;  Stebbius  v.  Judge  of  Supe- 
rior  Court  108  Mich.  698,  66  N.  W.  594 ;  Lo- 
doen  V.  City  Council,  etc..  118  Minn.  371, 136 
N.  W.  1031 ;  Chestnutwood  v.  Hood,  68  III. 
132 ;  State  ex  rel.  v.  Benton,  29  Neb.  400,  45 
N.  W.  794;  Santa  Boea  v.  Bower.  142  Gal. 
299,  75  Pac.  829.  The  above  citations  by  no 
means  exhaust  the  authorities  holding  the 
view  above  indicated.  On  the  other  hand, 
quite  as  many  authorities  can  be  dted  hold- 
ing the  op[>oslte  doctrine^  In  State  ex  reL  v. 
arace,  20  Or.  164.  25  Pac.  382,  a  statute  pro- 
viding for  the  location  of  the  county  seat  of 
Harney  county  mmtained  the  provision  that 
at  tbe  next  election  tbe  question  of  the  per- 
fbanent  location  of  tbe  county  seat  (tempora- 
rily located  at  Harney)  should  be  submitted  to 
the  legal  voters  of  the  county,  and  that  the 
place  receiving  a  majori^  of  all  the  votes 
cast  should  be  th&  county  seat  etc.  The  ques- 
tion was  submitted  as  directed,  and,  vrtille  tbe 
town  of  Bums  received  a  majoiit?-  of  tbe 
votes  cast  upon  that  subject,  It  fOA  not  re- 
ceive a  majority  of  all  the  votes  cast  for  can- 
didates at  the  election.  Ttda  court  held  that 
the  words  "a  majority  (tf  all  the  votes  cast" 
meant  a  majority  of  all  tbe  votes  cast  upon 
the  question  of  the  location  of  the  county 
seat  This  holding  is  dted  and  approved  in 
Philomath  GoHege  r.  Wyatt,  27  Or.  880,  4S3, 
31  Pac  217.  26  L.  B.  A.  68,  note,  tbe  court 
adding: 

"There  appears  to  be  a  distinction  made  as  to 
whether  the  vote  is  provided  for  In  the  Consti- 
tution or  only  by  statute.  If  the  former,  then 
tlie  whole  number  voting  at  the  election  are  to  be 
counted,  whether  they  vote  upon  the  particnlar 
matter  in  question  or  not;  but,  on  the  other  hand, 
it  appears  to  be  equally  well  settled  that  when 
a  vote  is  taken  under  a  statutory  enactment, 
without  a  coQStitntional  provision,  tbe  consent 
of  those  not  voting  win  be  presumed." 

While  ndther  of  the  cases  above  dted  are 
exactly  parallel  to  the  case  at  bar,  and,  while 
a  slight  difference  exists  between  the  lan- 
guage of  the  statnte  there  considered  and 
that  now  under  consideration,  it  is  not  l>e- 
Ueved  that  sudi  differences  are  so  radical 
as  to  permit  any  distlncttoi  to  ba  made  in 
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the  principle  InTOlved;  and  If  we  were  to 
rely  up<ai  precedent  only,  we  might  well  stop 
here  and  reverse  the  decree  rendered  in  this 
caae;  bat  the  precedent  is  supported  by  an- 
Oiorlty  as  well  as  by  other  cwislderations 
which  .we  shall  presently  mention.  In  Fox 
T.  City  of  SeatUe,  43  Wash.  74,  86  Pac.  8TO, 
117  Am.  St  Hep.  1037,  the  question  arose  up- 
on the  validity  of  an  election  held  to  author- 
ize an  Indebtedness  beyond  a  certain  limit 
The  ConsUtutlon  of  the  state  (article  8.  i  6) 
provided: 

"No  «ran^,  rfty,  town,  school  dlBtrlct,  or  oth- 
er mnnidpal  corporation  shall  for  any  purpose 
become  indebted  in  any  manner  to  an  amount 
exceeding  one  and  one  half  per  centum  of  the 
taxable  property  in  such  county,  city,  town, 
school  dlBtrict,  or  other  monicipal  corporation, 
without  the  assent  of  three  fifths  of  the  voters 
therein  TOting  at  an  election  to  be  held  for  that 
purpose." 

The  charter  of  the  dty  of  Seattle  contained 
the  following  provision : 

"When  loans  shall  be  created  exceedinc  one 
and  a  half  per  centum  of  the  taxable  property  in 
the  city,  and  bonds  therefor  issued  by  the  cit? 
under  this  charter,  the  dty  council  in  author- 
izing  and  providing  for  the  same  shall  direct 
the  times  snd  manner  of  payment  and  rates  of 
interest,  but  no  such  bonds  shall  be  issued  ex- 
cept as  provided  by  law^  nor  unless  the  ,propo- 
siuon  for  creating  such  indebtedness  shall  have 
been  previously  submitted  to  the  electors  of  the 
dty  at  a  regular,  general,  or  spedal  election,  of 
which  thirty  days  notice  shall  have  been  pub- 
lished in  the  city  official  newspaper,  and  such 
proportion  shall  have  then  received  the  assent 
of  three-flfthi  of  the  voters  roting  at  such  elec- 
tion.'* 

It  will  be  seen  from  these  excerpts  that  the 
case  Is  In  all  substantial  respects  parallel  to 
the  case  at  bar.  The  question  of  incurring  an 
excess  indebtedness  was  submitted  at  a  gen- 
eral dty  election  and  received  the  assent  of 
three-flfths  of  the  voters  upon  that  question, 
but  less  than  three-flfths  of  the  whole  numbw" 
of  votes  cast  for  city  officers.  In  an  elabo- 
rate opinion  by  Mr.  Justice  Dnnbar  the 
court  held  that  the  true  Intent  of  the  provlr 
sion  was  to  require  the  assent  of  three-fifths 
of  the  voters  who  voted  upon  the  particular 
questioned  submitted.  Every  point  urged  by 
the  plaintUE  here  waa  considered,  and  the 
opinion  concludes  with  this  quotation  from 
Strain  v.  Toung,  25  Wash.  678,  66  Pac.  64: 

"If  other  Toters,  who  had  the  opportunity  to 
exercise  the  power  of  the  ballot,  declined  to  do 
BO,  they  cannot  now  complain  upon  any  pcina- 
ple  of  right  or  justice.  Voters  should  be  suffi- 
dently  interested  in  the  public  welfare  to  go 
to  the  polls  at  the  time  of  an  election  and  vote 
upon  the  propositions  sabmltted.  If  they  fail 
to  do  so,  then,  under  our  interpretation  of  the 
Constitution,  those  who  actually  do  the  voting 
upon  propositions  submitted  must  determine 
them." 

To  like  effect  Is  State  t.  Blalsdell,  18  N. 
D.  SI,  119  N.  W.  860,  whldi  waa  an  election 
to  determine  the  creation  of  a  new  county, 
the  court  saying; 

''There  is  no  more  reason  why  the  votes  cast 
on  the  question  of  creating  a  new  county  should 
have  any  relation  to  the  votes  cast  for  Governor 
than  the  votes  east  for  presidential  deeters 


should  hare.  Nor  Is  thore  any  logical  reason 
why  tite  votes  cast  for  Covemor  should  have 
any  relation  to  those  cast  <ai  the  question  w 
the  creation  of  a  new  county." 

See,  also,  Howland  v.  Board  of  Supervis- 
ors, 109  Cel.  1B2,  41  Pac.  864;  Tinlcel  v.  Grif- 
fin et  aL,  26  Mont.  426,  68  Pac.  869 ;  Mont- 
gomery County  Fiscal  Court  v.  Trimble,  104 
Ks.  629,  47  S.  W.  778,  42  L.  B.  A.  738;  State 
V.  Barnes,  8  N.  D.  319,  56  N.  W.  883;  GUles- 
ple  V.  Palmer,  20  Wis.  644;  Smith  v.  Proctor, 
ISO  N.  T.  819,  29  N.  B.  312,  14  L.  B.  A.  408. 
The  cases  herein  dted  do  not  exhaust  the  au- 
thorities holding  either  view  of  the  subject, 
but  they  are  sufficient  to  Indicate  in  a  gener- 
al way  the  views  the  Tarlons  courts  have 
advanced.  We  are  of  the  opinion  that  the 
reasou  and  logic  of  the  ctmtroversy  are  with 
those  courts  which  hold  that  the  majority  of 
those  electors  who  actually  vote  upon  a  meas- 
ure Is  controlling.  This  Is  in  accord  with  the 
general  svint  of  our  Institutions,  wherein  the 
will  of  the  majority  as  expressed  at  the  polls 
la  supposed  to  govern.  It  is,  moreover,  indi- 
cated by  the  general  leatnrea  of  the  statute 
in  question.  Section  7  prescribes  the  form  of 
ballot  as  follows: 

"Shall  there  be  issued  bonds  of  '  county 

to  the  amount  of  — — ddlara,  due  In  

years,  with  intereat  at  per  cei^  per  an- 
num to  provide  for  permanent  road  eonstEuc- 
tlon?  Zes  ^  No  

The  form  pxesctibed  Indicates  tluit  petBfflift 
objecting  to  tbo  Issuance  at  honds  are  re- 
quired to  vxjfxtm  OaX  objection  by  voting 
"No,**  and  not  by  refnsliig  to  vote  at  all  on 
themeasnre.  Tbttelsnoqnesawibnt  that,lf 
themeamretaad  beu  sabmttted  at  a  separate 
electioi,  the  vote  wli^  It  reoetved  would  have 
carried  tile  measure,  and  itseenu  unreasona- 
ble to  hidd  tbat  a  voter  wbo  goea  to  the  p<Ala 
and  refuses  to  cast  a  negative  vote  can  accom- 
plish the  same  result  by  Ignoring  the  measure 
altogether.  The  election,  altbough  hdd  aa 
the  same  day  as  the  goieral  election,  was 
spedal  in  diaracter.  It  was  not  called  or 
held  In  pursuance  of  those  goieral  statutes 
which  provide  biennial  rtectliMis  Uor  the 
purpose  of  diooslng  imUlc  ofBcera,  but  was 
called  by  order  of  tlie  county  court  Spedal 
election  nottoes  were  posted  separatdy  tnm 
the  notices  of  the  regular  Section,  and  its 
only  relatttm  to  the  general  election  arises 
from  the  fiict  that  the  measure  was  placed, 
for  the  sake  of  economy  and  convenience,  up- 
on the  general  ballot  and  that  in  accordance 
with  section  7  of  the  act  the  Judges  and 
clerks  of  the  general  electicm  canvassed  the 
returns  and  counted  the  votes.  Called  as  it 
was  for  a  special  purpose  by  a  spedal  ord«r, 
and  by  a  -separatcand  special  notice,  we  are 
of  the  oplclon  that  it  was  a  spedal  election 
for  the  puriwse  of  voting  on  the  question  of 
issuing  bonds.  This  view  of  the  case  Is  sup- 
ported by  Howland  v.  Board  of  Supervisors, 
supra,  where  the  election  was  held  under  con- 
ditions similar  to  those  In  the  case  at  bar, 
and  where  the  statute  provided : 
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"No  comity  •  •  •  shall  Incar  any  indebt- 
edness or  liability  In  any  manner,  or  for  any 
pnrpi»e,  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  trithoat 
the  assent  of  two-tbirds  of  tbe  qualified  elec- 
tors thereof  voting:  ftt  an  election  to  b«  held 
for  that  purpose." 

The  conrt  said : 

"If  there  bad  geen  no  general  election  held  at 
the  same  time  this  bond  election  was  beld,  there 
would  be  no  question  but  that  two-thirds  of 
the  ijualified  electors  of  tbe  county  voting  as- 
aented  thereto,  and  tbe  fact  that  the  county, 
br  its  board  of  supervisors,  embraced  the  privi- 
Iftga  extended  to  it  by  the  legislature,  by  the 
act  of  1891,  and  held  the  electfon  upon  the  day 
and  at  tbe  same  place  as  tbe  general  election, 
we  think  wholly  immateri^  •  *  •  If  addi- 
tional argument  were  necessary  to  sustain  a 
coostruction  already  *  *  *  plain,  it  may  be 
BUmsted  that  the  election  beld  upon  this  day, 
as  far  as  tbe  bond  question  is  concerned,  was 
a  special  election.   The  election  was  called  by 

groclamation  of  the  board  of  snperviBors  of 
an  Joaquin  county,  for  a  single,  deSnite  ijur- 
pose,  ana  ex  necessitate  was  a  special  election, 
and  the  votes  cast  for  and  against  the  issuance 
of  bonds  were  all  the  votes  cast  at  that  elec- 
tion. As  already  suggested,  the  fact  that  the 
Legislature  granted  the  countr  tbe  right  to  use 
the  machinery  of  the  state  ui  conducting  the 
election,  if  it  ao  desired,  and  that  it  embraced 
tile  right  granted,  in  no  way  changes  the  legal 
aspect  of  ue  case.** 

In  Foz  T.  City  of  Seattle,  sapra,  the  eonrt; 
diacnaaing  the  same  subject,  says: 

"It  will  be  observed  that  the  Constitution  re- 
quires propositions  of  this  kind  to  be  submit- 
ted to  a  vote  at  an  election  to  be  held  for  that 
purpose.  This  is,  In  effect,  providing  a  special 
•lection  fOr  the  mbmiasion  of  guestiona  of  this 
kind,  and  U  aU  tba  reQuliennBta  of  a  qwdal 


BSPOBTBB  (Or. 

election  are  net,  as  we  understand  Uiey  were 
met  in  this  ease,  by  giving  proper  notice,  etc.. 
the  fact  that  for  tbe  eake  of  ec<«iomy  the  elec- 
tion was  held  on  the  same  day  that  a  general 
city  election  was  held,  and  that  the  same  bal- 
lota  were  used,  does  not  make  it  a  general  elec- 
tion, or  take  It  out  oi  the  proviaion  of  tba 
Ooastitatiott  above  Quoted,  via.,  tliat  such  prmt- 
osition  must  be  submitted  at  an  election  to  be 
held  for  that  purpcwe,  but  that  the  election  on 
the  special  proposition  being  so  bdd  la  merely 
an  incident  not  affectiiig  la  any  maimer  its  dis- 
tinct purpose  or  character." 

In  State  t.  Blalsdell,  sapra,  tlie  court  nyti 
"In  a  strict  l^al  sense,  althoogb  the  Tote  on 
a  change  In  county  boundaries  la  cast  at  a  gen- 
eral election,  It  is  the  holding  of  a  'separate  elec- 
tion,' but  held  in  connection  with  the  general 
election  for  convenience,  to  save  expense,  and 
because  of  the  numerous  subjects  then  voted  up- 
on, a  more  complete  expression  of  the  prefer^ 
ences  of  the  electors  is  ootained." 

[2]  We  think  It  was  not  tbe  Intmitloii  ct 
the  Legislature  to  depart  from  tbe  rule  ob- 
served from  the  foutidatloD  of  our  state  gov- 
ernment that  the  majority  as  expressed  by  the 
votes  cast  at  tbe  polls  ibould  rule,  aiid  to  sub- 
stitute for  this  wholesome  and  immemorial 
practice  the  requirement  that  tbe  Ignorant  <a 
indifferent  silence  of  a  voter  aboold  weigh 
equally  against  the  vote  of  tbe  dttaen  wim 
considers  a  measure  and  expresses  his  oonvlo- 
tlons  by  voting  for  or  against  It 

Tbe  decree  of  the  drcnlt  court  la  raversed, 
and  the  suit  Is  dismissed. 

MOOBB,  BBAN,  and  UoQUiAlfE.  33^ 
concur. 
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WMiCH  T.  BLLIS  et  at   QKo.  6806.) 
(Sopnnw  Court  of  Oklahoma.   Oct  10,  lttl6. 
Bdiearing  Denied  March  6,  1917.) 

(Byll<am$  hv  tHe  Court.) 

1.  Indians  <S=>15{1)  —  Allotment  —  Cokvbt- 

ANCB— VaLIDITT. 
A  deed  to  his  surplus  or  homestead  allot- 
meuts,  executed  by  a  Cherokee  freedman  before 
attaioiug  his  majority  and  after  the  act  of  Con- 
gress of  May  27,  1908  (85  Stat  312,  c.  199). 
took  effect,  is  absolutdjr  void,  as  violative  of  aec- 
tioti  5  of  said  act. 

[Ed.  Note.— For  oUier  caaes>  see  Indians, 
Cent  Dig.  {  38.] 

2.  Indians  $»16Gl)  — Allotment  —  Oonvet- 

AHCE— VALIDITT— STATnTE. 
Before  the  act  of  Congress  of  May  27,  1908, 
became  effective,  and  before  attaining  bis  ma> 
jority,  W.,  a  Cherokee  freedman,  executed  a  deed 
to  his  aurplas  allotment  to  E.,  receiving  aa  a 
eoBBideration  therefor  the  foil  market  valae  of 
the  land.  Thereafter,  and  after  the  passage  of 
the  act  of  May  27,  1908,  and  after  he  attained 
bis  majority,  W.  executed  another  deed  to  his 
Burplna  allotment  to  E.,  giving  as  a  reason  thoe- 
for  that  certain  parties  told  him  that  be  was  not 
of  age  according  to  the  rolls  at  the  time  the  first 
deed  was  made,  but  the  grantee  had  paid  him 
all  the  land  was  worth,  and  he  wanted  to  make  a 
new  deed  wltbout  any  further  consideration,  in 
order  to  make  the  grantee  "safe."  Held:  (1) 
That  the  validity  or  invalidity  of  the  last  deed 
was  governed  by  the  terms  of  section  5  of  the 
act  of  May  27, 1908;  (2)  that  the  deed  executed 
after  the  grantee  attained  his  majority  waa  not 
void,  as  violaiiTe  of  section  6,  supra. 

[Bd.  Noto^For  other  cases,  see  Indians, 
Cent  Dig.  1 38.] 

8.  Indians  «=»15(1)  —  Allotment  —  Convey- 
ance—Inadeqtjagt  or  Pbiob. 
Mere  inadequacy  of  price,  or  any  other  in- 
equality in  the  bargain,  is  not  per  se  a  ground  to 
avoid  the  deed  of  an  adult  Cherokee  freedman  to 
his  surplus  allotment,  either  in  equity  or  by  the 
torms  of  any  restrictive  statute. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dlg.iS8.] 

4.  Indians  ^»16(1)  —  Allotments  —  Con- 
veyance—Validity. 
The  same  allottee,  W.,  before  attaining  his 
majority,  without  actual  fraud,  and  for  a  suffi- 
cient consideration,  executed  a  deed  to  his  home- 
stead allotment  to  P.  Thereafter,  after  the  pas- 
sage of  the  act  of  May  27,  1908,  and  after  he 
had  attained  his  majority,  for  a  sufficient  con- 
sideration, without  Knowledge  thereof  on  the 
part  of  P.,  he  sold  the  same  tract  of  land  to 
M.  Thereafter,  in  good  faith  and  for  a  valua- 
ble consideration,  M.  sold  the  same  tract  of 
land  to  P.  Thereafter  the  allottee,  by  direction 
of  M.,  executed  a  deed  to  said  land  directly  to 
P.  Seld,  that  the  last  deed  From  the  allottee 
to  P.  was  not  void,  as  violative  of  section  5  of 
the  net  of  May  27,  1908. 

[Ed.  Note. — For  other  ca;^es,  see  Indians,  Cent. 
T>is.  8  38.1 

Error  from  District  Court,  Nowata  Coun- 
ty;  T.  li.  Brown,  Judge. 

Action  by  Frank  Welch  against  G.  W.  Bi- 
lls and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Wm.  P.  Thompson  and  C.  Caldwell,  bofb 
of  Tiiilta»  for  plaintlfl  In  error.  Alvah  C 
Hongb,  of  Nowata,  and  W.  D.  Humphrey, 
of  Oklahoma  Olty,  for  d^endants  In  error. 


T.BLLia  821 

KANBt  O.  J.  This  was  aa  action  tat  ttie 
recovery  of  160  acres  of  land,  situated  lo 
Nowata  coanty*  commenced  by  tbe  pUiintlff 
in  error,  plalnUft  below,  against  tbe  defoid- 
ants  In  error,  defendants  below.  Tbe  plaln- 
tUt  was  a  Cherokee  freedman,  and  Qie  land 
involved  consisted  of  his  homestead  and 
surplus  allotments.  In  his  petition  he  al- 
leges, In  sabstance,  that  rai  the  4th  day  ctf 
Sept^ber,  1907,  he  signed  what  purported 
to  be  a  warranty  deed  to  his  snrplns  allot- 
ment; that  the  defendant  O.  W.  Ellis  was 
the  grantee  In  said  deed;  that  at  the  time 
he  executed  saU  deed  he  was  a  minor,  un- 
der the  age  of  21  years,  and  that  the  re- 
strictions upon  the  alienation  of  said  allot- 
ment Imposed  by  Act  of  Congress  had  not 
been  removed;  that  on  the  25th  day  of  Au- 
gust, 1900,  he  made  another  deed  to  the 
same  land  to  said  defendants  6.  W.  ElUs,  3. 
A.  Ellis,  and  W.  I.  Ellis:  that  said  last 
deed  was  made  by  blm  at  the  solldtation  of 
said  defendants,  without  any  contract  to 
purchase  or  sell,  and  without  contideratlon ; 
that  at  the  time  he  executed  said  second  deed 
'he  was  also  an  lyifant  and  incapable  of  con- 
veying his  lands;  that  on  the  16th  day  of 
November,  1010,  he,  at  the  solicitation  of 
the  defendants,  made  another  deed  to  said 
surplus  allotment,  without  any  further  con- 
sideration being  paid  therefor;  that  said 
deed  was  based  on  the  former  contracts  be- 
tween him  and  Uie  said  O.  W.  ElUs,  and  was 
therefore  void ;  that  on  the  24th  day  of  Sep- 
tember, 1912,  said  grantees  made  and  exe- 
cuted an  oil  and  gas  mining  lease  to  the 
defendant  Paul  Lovell,  covering  the  entire 
100  acres  of  his  surplus  allotment ;  that  on 
tbe  24th  day  of  October,  1912,  the  said  Paul 
Lov^  assigned  said  Interest  In  and  to  said 
land  to  said  defendants'  W.  1  Hastings  and 
H.  O.  Chamberlain;  that  the  deeds  made 
by  blm  to  said  land  were  absolutely  void,  and 
In  direct  conflict  with  the  provMons  of  all 
the  acts  of  Congress,  In  force  at  tbe  time 
said  deeds  were  made,  rating  to  the  lands 
allotted  to  the  dtlzois  of  the  Cherokee  Na- 
tion ;  that  the  defendants  are  In  possession 
of  said  land  without  any  right  or  authority 
tr<m  him ;  and  that  none  of  said  defendants 
have  any  title  or  Interest  in  said  land,  ot  any 
part  thereof. 

The  lOlegatlons  as  to  the  homestead  al- 
lotment are  In  substance:  That  on  the  30th 
day  of  July,  1908.  said  plaintiff  made  a  deed 
to  his  homestead  to  said  defendant  J.  B. 
Pollard;  at  the  time  he  made  said  deeds 
he  was  a  minor;  under  the  age  of  21  yeus, 
and  the  restrictions  upon  alienation  thereof 
Imposed  by  act  of  Congress  had  not  been  re- 
moved; that  on  the  2d  day  of  September, 
1010,  the  plaintiff  nude  another  deed  to  the 
said  J.  B.  Pollard  to  his  said  homestead  al- 
lotment; that  said  deed  was  made  In  pur- 
suance of  the  contract  made  between  the  par- 
ties at  the  time  of  the  e]recntlon  of  the 
first  deed  to  said  Pollard;  that  there  was 
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no  new  contract,  or  any  consideration  paid, 
had,  or  received  therefor;  that  on  the  18th 
day  of  June,  1912,  said  J.  B.  Pollard  made 
a  deed  to  said  homestead  allotment  to  said 
defendant  G.  W.  Ellis;  that  on  the  24th 
day  of  September,  1912,  said  G.  W.  Ellis  ex- 
ecuted an  oil  and  gas  mining  lease  on  all  of 
said  land,  which  composed  said  homestead, 
to  said  Panl  Lovell,  and  the  said  Pan!  Lovell 
assigned  his  Interest  In  said  lease  to  the 
defendant  and  H.  G.  Chamberlain ;  tliat  said 
plaintiff  is  now,  and  has  been  eves  since  said 
land  was  allotted  to  him,  the  owner  of  all 
of  said  allotted  land  and  entitled  to  Its  pos- 
session; that  the  said  deeds  made  by  Mm 
were  absolutely  void,  and  in  cmflict  with 
certain  acts  of  Congress  in  force  at  the  time 
of  the  execution  of  said  deeds ;  that  said  de- 
fendants are  in  possession  of  the  said  land 
wlthoat  any  right  or  authority  from  him, 
and  that  none  of  said  defendants  have  any 
title  or  Interest  therein,  or  any  part  thereof. 
Wherefore  said  plaintiff  prays  Judgment 
against  all  of  said  defendants,  canceling  and 
setting  aside  all  of  said  Instruments;  that 
the  title  to  said  land  be  quieted  In  said  plain- 
tiff free  and  clear  of  any  and  all  claims  of  said 
defendants,  or  any  of  them ;  and  that  he  be 
given  Judgment  against  all  of  said  defend- 
ants for  the  possession  of  the  entire  tract 
of  land,  both  as  to  bis  homestead  and  his 
surplus. 

The  defendants  answered  In  two  separate 
groups.  Their  separate  answers,  In  so  far 
as  It  Is  necessary  to  notice  them,  after  deny- 
ing each  and  every  allegation  contained  In 
the  petition  of  the  plaintiff,  admitted  that 
the  plaintiff  is  a  citizen  of  the  Cherokee 
Nation ;  that  the  land  involved  in  said 
action  was  allotted  to  him,  as-  stated  in  his 
petition,  and  the  execution,  delivery,  and 
recordation  of  the  various  deeds,  patents, 
leases,  and  assignments  set  up  by  the  plain- 
tiff, the  first  deed  to  the  surplus  having  been 
executed  prior  to  the  passage  of  the  act  of 
May  27, 1908,  which  made  the  approved  rolls 
conclusive  as  to  age. 

There  was  a  great  volume  of  oral  and  doc- 
umentary evidence  Introduced  or  offered  at 
the  trial  upon  the  only  Issue  of  fact  Joined 
by  the  pleadings,  to  wit,  the  age  of  the  plain- 
tiff at  the  time  the  first  deed  to  his  surplus 
allotment  was  executed,  and  a  great  many,  of 
the  assignments  of  error  contained  in  the 
petition  In  error  of  the  plaintiff  relate  to  the 
action  of  the  trial  court  In  the  matter  of 
the  introduction  or  exclusion  of  this  class  of 
evidence.  In  view,  bowever,  of  the  con- 
clusion we  have  reached  as  to  the  snfflclency 
of  fhe  evidence  to  support  the  flndli^  of  the 
trial  court  upon  that  qnestltm.  It  will  not 
be  necessary  to  review  any  of  Qie  aaslgn- 
menta  of  error  of  this  class. 

The  trial  court  found  the  plaintiff  to  be 
of  fall  age  at  the  time  the  first  deed  to  his 
surplus  waa  made,  and  mtered  Judgment 
In  favor  of  the  d^endanta»  and  counsel  now 
contend  that,  the  finding  oC  tlw  trial  court 


not  being  clearly  against  the  weight  of  tlw 
evidence,  this  court  Is  not  at  liberty  to  dif»- 
turb  It.  Without  commenting  upon  the  evi- 
draice  upon  this  point  adduced  at  the  trial, 
or  setting  it  out  at  length.  It  Is  snffldent 
to  say  that  after  a  careful  examination  oC 
the  record  we  are  convinced  that  the  finding 
of  the  trial  court  la  clearly  against  the 
weight  of  the  evidence.  There  Is  no  donbt 
whatever  In  oar  mind  that  the  plaintiff  was 
a  minor  at  the  time  he  executed  the  first 
and  second  deeds  to  his  surplus  allotment, 
and  that  he  was  of  fall  age  at  the  time  he 
executed  the  third  deed  thereto.  We  wish 
to  say,  Iiowever,  that  the  evidence  adduced 
at  the  trial  convinces  the  court  that  at  the 
time  the  first  deed  to  the  surplus  was  made 
the  grantee  therein  was  acting  In  good  faith 
under  the  belief  that  tlie  grantor  was  of  age, 
that  the  defendant  paid  the  grantor  the  full 
market  value  of  the  land  at  the  time  the  first 
deed  was  executed,  and  tliat  there  was  no 
evidence  whatever  of  a  fraudulent  purpcme 
an,  his  part  to  defraud  or  overreatdi  plaintifl 
In'  relation  to  the  sale  of  Us  saiplus  allo^ 
ment 

[1]  nndlng  that  the  first  and  second  deeds 
to  the  surplus  were  executed  before  the  plain- 
tiff attained  his  majority,  it  must  be  held 
that  they  were  absolutely  void,  as  violative 
of  section  72  of  the  Cherokee  Treaty  of  July 
1,  1902  (32  Stat.  726,  c.  1376)  and  section  19 
of  the  act  of  April  26,  1906  (34  Stat  144,  c. 
1876),  and  not  capable  of  subsequent  rati- 
fication. The  question,  therefore,  arises 
whether  the  last  deed  to  Ms  surplus  allot- 
ment, executed  by  the  plaintiff  after  he  at- 
tained his  majority,  was  void,  as  violative 
of  any  statute  under  the  following  state  of 
facts,  which  we  find  to  be  establlgbed  by  the 
evidence. 

G.  W.  Ellis,  one  of  the  defendants,  testi- 
fied as  follows  In  relation  to  the  last  deed: 

*'Q.  Tou  took  another  deed  in  1910?  A.  Yes, 
sir.  Q.  How  come  yon  to  take  that  one?  A. 
Just  the  same  circumstances  that  I  took  the  first 
one.  Frank  came  and  told  nfe  they  had  found 
out  he  was  not  of  age  according  to  the  rolls  at 
the  time  that  deed  was  taken.  Q.  He  came  to 
you  again?  A.  Came  to  me  again,  and  along 
about  that  time  he  got  hia  government  patents, 
and  he  even  brought  them  to  mc.  and  turned 
them  over  to  me,  and  said  they  belonged  to  me, 
now  that  he  had  given  me  all  the  right  that 
had  in  that  land,  and  we  went  and  had  this  sec- 
ond deed  made,  as  I  told  you.  Q.  And  he  told 
you  he  wanted  to  give  you  anoUier  deed?  A. 
Yes,  sir;  he  did.  Q.  Said  they  were  atiU  after 
him?  A.  Yes,  sir.  Q.  You  didn't  care  anything 
alwut  it?  A.  I  cared  enough  to  take  it.  Q. 
Yon  didn't  care  whether  he  gave  it  to  yon  or 
not?  A.  Yes.  Q.  So  this  second  and  third  deed 
was  given  on  the  solicitation  of  Frank  himself  7 
A.  Just  as  I  told  yon.  Q.  Yes;  who  made  the 
third  deed?  A.  I  think  Ben  ScoviUe.  Q.  At 
whose  direction?  A.  Mine.  Q,  Then  you  didn't 
go  to  Frank  in  1910?  A.  I  did  not  Q.  He 
came  to  yon?  A.  Oame  to  my  bam— in  fact 
when  the  last  deed  was  made,  Frank  was'work- 
ing  for  me  at  the  bam  at  that  time.  Q.  Did 
you  give  him  any  money?  A.  I  did  not  Q. 
Pronuss  to  psiyhimanyt  ^  No^sb." 
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Tbe  CoUotrlng  aoeattoi  and  «vwer,  wbldi 
we  take  from  aiiotfaw  part  of  tbe'  examlna- 
tioa  of  the  game  witness,  more  fully  discloses 
the  motive  which  actuated  the  plalntUC  to 
^ecute  the  last  deed: 

"Q.  How  cune  joa  to  take  that  deed?  A. 
Well,  Frank  came  to  me,  and  told  me  there  had 
been  parties  coming  to  him,  and  said  be  was 
not  01  age  according  to  the  rolls  at  the  time  he 
made  that  deed,  and  had  been  trTing  to  buy  the 
land,  and  he  said  that  I  had  ^dd  him  all  his 
land  was  worth,  and  that  he  was  willing  to  sign 
any  paper  I  wanted  him  to  sign  In  older  to  make 
me  safe,  and  I  asked  him  then  to  go  and  make 
me  another  deed,  and  he  did." 

IZ]  As  we  have  hereinbefore  stated,  there 
was  DO  actual  fraud  practiced  by  the  gran- 
tees In  the  procurement  of  any  of  the  deeds 
for  the  plaintiff's  surplus  allotment  Tbe 
first  deeds  executed  are  void,  because  viola- 
tive of  the  express  provisions  of  certain  acta 
of  Congress  restricting  the  alienation  of  al- 
lotted lands;  and  If  the  last  deed  is  strick- 
en down,  It  must  be  upon  the  same  ground. 
It  must  not  be  forgotten  that  tbe  right  of  a 
dtlcen  of  the  Five  Civilized  Tribes  to  enter 
Into  a  valid  and  binding  contract  Is  precisely 
tbe  same  as  tbat  of  the  ordinary  dtlzen  of 
tbe-  state,  except  as  limited  or  restricted  by 
some  act  of  Congress,  Therefore,  if  we  find 
no  such  restrlctltms  or  limitations,  tbe  same 
rules  of  law  must  be  applied  to  the  contracts 
of  both  classes  of  citizens.  Ordinarily,  an 
adult  person  of  sound  mind  may  dispose  of 
his  real  estate  in  any  manner  and  for  any 
consideration  he  sees  lit,  and  the  deed  there- 
for will  not  be  set  aside,  in  the  absence  of 
fraud,  duress,  or  mistake.  Mere  Inadeauacy 
of  price,  or  any  other  IneanaUty  !&  the  bar- 
gain, does  not  per  se  ocmstltate  a  gronnd  to 
avoid  tbe  bargain.  Courts  odC  equity,  as  well 
as  courts  of  law,  act  upon  the  ground  that 
every  person  who  Is  not  from  bis  peculiar 
position  or  (drcumstances  under  disability  Is 
mtltled  to  dlqrase  of  his  pn^rty  In  such 
manner  and  upon  such  terms  as  be  duMWes ; 
and  whether  his  bargains  are  wise  and  dis- 
creet, or  profitable  or  unprofitable,  are  consid- 
erations, not  for  courts  ot  justice,  but  for  tbe 
party  himself  to  deliberate  up<m.  1  Story, 
Equity  Jurisprudence,  |  244. 

[2-4]  In  tbe  case  at  bar  tbe  plalntlfC  was 
an  adult  person  of  sound  mind  at  tbe  time  he 
executed  the  last  deed,  and  there  is  no  alle- 
gation or  proof  of  actual  fraud,  duress,  or 
mistake.  The  sole  question,  therefore,  is: 
Was  the  last  deed  violative  of  any  restrictive 
statute?  It  Is  settled  in  this  Jurisdiction  that 
the  act  of  May  27,  1908  (85  Stat  at  L.  312. 
c.  199),  was  Intended  as  a  substitute  for  all 
prior  laws,  and  operated  to  z^>eal  all  the 
previous  acts  of  like  nature,  and  to  estab- 
lish a  new  scheme  of  restrictions  governing 
the  lands  of  dtlzois  of  the  Five  Civilized 
Tribes.  McHarry  v.  Eatman,  29  Okl.  46. 116 
Pac.  935;  Lewis  v.  Allen,  42  OkL  584.  142 
Pac.  884.  At  the  time  of  the  passage  of  the 
Act  of  May  2T,  1908,  the  restrictions  upon  the 
lands  <hC  freedmen.  botb  as  to  suiplns  and 
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homestead  allotments,  ynm  ronoved.  There- 
fore we  must  lotA  to  sectloa  S  .of  tbe  act  In 
determining  tba  validity  or  Invalldl^  ot  Ihe 
deeds  to  botb  tracts.  Section  6  provides: 

"That  any  attempted  alienation  or  Incam- 
brance  by  deed,  mortgage,  cwtract  to  sell,  power 
of  attorney,  or  other  instrument  or  method  of 
incumbering  reel  estate,  made  before  or  after  the 
approval  of  this  act,  which  affects  the  title  of 
the  land  allotted  to  allottees  of  the  Five  Civilized 
Tribes  prior  to  the  removal  of  restrictions  there- 
from, and  also  any  lease  of  such  restricted  land 
made  in  violation  of  isw  before  or  after  the  ap- 
proval of  this  act  shall  be  abscdntely  null  and 
vdd." 

As  this  was  the  governing  section  at  the 
time  the  last  deed  to  the  surplus  was  event- 
ed, unless  tbe  deeds  were  vl<totlve  of  Its  re- 
strictive provistons,  they  must  be  sustained. 
It  has  been  tbe  policy  of  tbe  courts,  con- 
trary to  tbe  general  rule,  to  ewstnie  these 
restrictive  statutes  lU»emll7  In  favor  of  tbe 
dtisois  ct  the  Ave  GivUteed  Tribes,  assnm- 
Iflg  that  tbe  laws  creating,  r^talnlnje,  and 
extending  restrictions  upon  alienation  were 
favorable  to  the  Indians,  and  tberefine 
doubtful  expressions  In  sudi  statates,  where 
poertble,  bave  beak  resolved  In  favor  of  tbe 
restrictions. 

With  this  ml6  «f  oonstmction  in  mind,  let 
us  now  inquire  what  class  of  deeds  are  vio- 
lative ot  section  S,  supra.  Tbe  most. com- 
plete answer  to  this  question  we  find  In  the 
section  Its^f.  It  provides  In  substance  that 
deeds  made  before  or  after  tbe  approval  of 
this  act,  which  affect  tlie  title  to  the  landtf 
allotted  to  allottees  of  the  Five  ClviiiKed 
Tribes  prior  to  the  removal  of  restriction^ 
therefrom,  shall  be  absolutely  null  and  void. 
It  does  sot  seem  to  us  tbat  the  last  deed 
executed  by  the  plaintiff  after  he  attained 
his  majority  violates  either  tbe  letter  or  tbe 
spirit  of  the  act  The  deed  was  made  after 
the  plaintiff  had  attained  his  majority.  Is  a 
grant  In  praesenti,  and  does  not  purport  to 
affect  the  title  to  the  land  prior  to  removal 
of  restrictlcms  therefram.  Tbe  act  of  Con- 
gress does  not  In  terms  or  by  implication 
purport  to  confer  upon  the  Indians  the  fuU 
poweT  to  alienate  their  lands  upon  reaciiing 
their  majority,  upon  condition  that  they  re- 
ceive full  value  in  consideration  for  their 
sale.  The  general  purpose  of  Congress  was 
to  provide  restrictions  upon  alienation  dur- 
ing such  a  period  as  would  be  suffici^it  In 
their  Judgment  to  fit  the  Indian  wards  of  the 
government  to  deal  at  arm's  length  with 
their  white  neighbors  in  the  matter  of  the 
disposal  of  their  allotted  lands.  In  the  case 
at  bar  minority  was  tbe  sole  remaining  dis- 
ability imposed  by  law,  both  as  to  surplus 
and  homestead,  at  the  time  the  various  deeds 
were  executed-  It  will  be  observed  that  none 
of  the  acts  of  Congress  removing  restrictions 
attempt  to  make  the  right  to  convey,  after 
restrictions  are  removed,  depend  upon  the 
adequacy  of  tbe  consideration  received  by  the 
grantor.  In  that  respect,  after  the  restric- 
tiooM  upon  alienation  are  removed,  the  Indian 
citizen  stands  vf>oa  tn  equally  with  tbe  or- 
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dlnary  dtlKen  ot  &e  state.  Mere  Inadequacy 
of  price,  ot  aajf  other  Ineanallty  In  the  bar- 
gain. Is  not.  per  se  a  ground  to  avoid  his 
deed,,  either  in  equity  or  by  the  terms  of  the 
Btatnte. 

Practically  all  the  local  authorities  cited 
by  counsel,  for  plalntUr  In  support  of  their 
contention  construe  section  16  of  the  Creek 
Supplemental  Agreement  (32  Stat  500,  c. 
1^3)  and  section  19  of  the  act  of  April  26, 
1906.  As  we  hold  that  section  6  of  the  act 
of  May  27, 1906,  Is  controlling  In  the  case  at 
bar,  we  do  not  deem  the  cases  of  that  class 
ctteid  by  counsel  to  be  In  point.  On  the  oth- 
er  hand,  there  Is  a  line  of  cases  wbeteln 
deeds  executed  subsequent  to  the  act  of  May 
27, 1908,  were  Involved,  in  which  It  Is  unqual- 
ifiedly beld  that  Inadequacy  of  consideration 
alone  does  not  oonatitute  an  equitable  ground 
for  setting  aside  such  deeds,  and  that  the 
provisions  of  section  S  of  ttie  act  of  May  27, 
1808,  does  not  alFect  a  deed  made  after  all 
restrictions  upon  the  alienation  of  tlie  lands 
therein  described  were  removed.  Lewis  v. 
Allen,  42  Okl.  684,  142  Pac.  884;  Henley  v. 
Davis,  166  Pac.  837;  HcKeerer  v.  Carter  et 
al.,  157  Pac  66.  So  we  conclude  that,  upon 
the  plaintur  attaining  his  majority,  the  whole 
legal  title  to  his  lands  vested  in  him;  that 
thereafter  he  could  dispose  of  it  aa  he  saw 
fit— give  it  away,  or  sell  It  for  any  «msldei^ 
atlon,  either  1^1  or  moral,  which  seemed  to 
him  Boffldent  As  the  plaintiff  herein  volnn- 
*  tarlly  conveyed  Us  land  after  attaining  his 
majority,  he  cannot  now,  after  the  lapse  of 
many  years,  repudiate  the  conveyance  upon 
any  except  the  ordinary  equitable  grounds. 
^Is  latest  deed  to  his  surplus  allotment  not 
being  violative  of  any  statute  and  there  be- 
ing no  equitable  grounds  for  setting  it  aside 
alleged  or  proven  it  must  stand.  Since  there 
was  a  1^1  as  well  aa  a  moral  oMigatlon 
upon  the  plaintiff  to  restore  the  money  re- 
ceived from  Bills  in  consideration  for  the 
void  deed,  it  seems  to  us  that  his  voluntary 
reoognltion  ot  this  obligation,  after  attain- 
ing his  majority,  was  as  commendable  aa 
sudi  action  Is  generally  rare  In  this  class  of 
cases.  That  the  dtsdiarge  of  a  legal  ob- 
ligation Is  sufficient  consldeiatloa  to  sut>- 
port  a  deed  or  contract  finds  support  in 
the  iSoUowtng  authorities:  Blllott  on  Con- 
tracts, 8861;  "Dunlap  r.  Oreen,  00  Fed. 
242,  8  C.  O.  A.  000;  Adams  v.  Tanderbeck, 
148  Ind.  92,  48  N.  E.  645.  47  N.  B.  24,  62  Am. 
St.  Rep.  4S7.  That  a  mere  moral  obligation  is 
sufficient  la  held  In  Mnlr  v.  Kane,  65  Wash. 
131,  104  Pac.  163.  26  L.  R.  A.  (N.  S.)  519, 
19  Ann.  Gas.  1180;  Hoover  t.  Wasaon,  11 
Cal.  App.  589, 105  Pac.  945;  Bank  v.  Uohon, 
78  S.  C.  408,  S9  S.  XL  81;  In  re  Sutcb's  Ba- 
tate,  201  Pa.  817,  60  AU.  946;  Brooks 
Bank,  125  Pa.  S94,  17  Aa  418.  That  an 
adult  grantor  has  a  right  to  give  away  his 
land  is  established  by  the  fbllowlng  cases: 
Hartman  t.  Bntterfield  Lbr.  Co.,  199  TJ.  8. 
'886,  20  Sup.  Ot  OS,  50  U  Da.  217;  Gamegie 
V.  Dlvesu  81  Or.  866,  49  Pae.  8M;  Nenren- 
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berger  L^nibauer  (Ey.)  66  B.  W.  IS; 
Jones  T.  Jones,  213  m.  228,  72  N.  SL  695; 
Thome  v.  Casand.  160  Ind.  566.  67  N.  E.  257. 

Moreover,  we  are  Impressed  by  the  practi- 
cal construction  placed  upon  these  restrictive 
statutes  by  the  Secretary  of  the  Interior  and 
the  Department  of  Justice.  Prior  to  the  pas- 
sage of  the  act  of  May  27,  1908,  making  the 
CTroUment  records  of  the  Commissioners  to 
the  Five  Civilized  Tribes  conclusive  evidence 
as  to  the  age  of  any  enrolled  citizen  or  freed- 
man  of  said  tribes,  the  age  of  these  allottees 
was  often  a  matter  of  great  uncertainty. 
The  approved  practice  among  those  desirous 
of  purchasing  the  land  of  allottees,  whose, 
alienability  depended  upon  the  age  of  the 
owner  was  to  rely  upon  the  affidavit  of  the 
proposed  grantor  and  his  near  kinsmen  for 
the  purpose  of  establishing  age.  This  allot- 
tee, lUte  many  thousand  others  of  the  Indian 
Territory,  adopted  this  practice.  Afterwards, 
when  the  enrollment  record  was  made  con- 
clusive evidence  as  to  age,  and  It  appeared 
that  there  was  a  dlscr^iancy  on  that  point 
between  the  enrollihent  record  and  the  affida- 
vits, the  grantees  In  many  Instances  sought 
to  protect  themselves  from  loss  by  taking  oth- 
er deeds  after  their  grantor  had  attained  his 
majority  acctmllng  to  the  enrollment  records. 
In  another  class  of  cases  there  was  great  un- 
certainty as  to  the  exact  date  when  the  re- 
strictions upon  certain  classes  of  lands  expir- 
ed by  limitation  of  law.  In  such  cases  differ- 
ent deeds  covering  the  same  tract  were  often 
taken  on  the  various  dates  at  which,  by  vary- 
ing legal  and  judicial  opinions,  the  restric- 
tion was  presumed  to  expire.  Still  anotber 
element  of  disturbance  was  Injected  into  In- 
dian land  titles  by  divergent  legal  and  Judi- 
cial opinion  as  to  the  correct  determination 
of  the  Important  question  involving  Indian 
land  titles  finally  settled  in  the  case  of  West- 
em  Inv.  Co.  V.  Marcble  Tiger.  21  OkL  030,  90 
Pac.  602;  Tiger  v.  Western  Inv.  Co.,  221  U. 
S.  286,  31  Sup.  Ct  678,  55  I*.  Ed.  738.  In  a 
large  majority  of  these  cases  the  transactions 
were  not  tainted  by  any  actual  fraud,  or  de- 
sire on  the  part  of  the  proposed  purdtaaser  to 
evade  any  statute.  TiiA  desire  to  procure  a 
home  was  the  upper^most  consldmtlon  In 
the  mind  of  t3ie  early  settler,  and  he  was 
simply  endeavoring  to  do  the  best  he  coiUd 
In  that  direction  under  the  most  advene  cIt- 
cumstances  possible.  The  upshot  of  all  this 
was  what  has  become  to  be  known  as  **the 
30,000  fraud  cases,"  commenced  by  the  Attor^ 
ney  General  under  0ie  advice  of  the  Secr^ 
tary  of  the  Intoior.  Usually  the  action  was 
commenced  upon  the  assumption  that  the 
transactions  were  actually  fraudulent  as  wdl 
as  Tiotetive  of  the  statute.  In  these  cases 
the  facts  and  drcnmstances  of  eadi  case 
were  examined  Into  very  caxefolly  by  high 
departmental  officers,  with  a  view  of  separat- 
ing the  fraudulent  transactions  from  those 
entered  into  In  good  faltli  and  for  an  ade- 
quate Gonsideratlott,  and  a  great  number  ct 
them  were  s^tled  by  tiie  Sssoance'  of  new 
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deeds  to  fbe  fflrUslnal  grantee  after  Qie  » 
moval  of  restrtctlODs.  And  altboa^  It  was 
the  practice  of  the  Department  of  Jnstloe  and 
0ie  Secretary  of  the  Interior  to  permit  the 
coosldeTatloD  paid  for  the  rold  deed  to  be 
counted  ad  and  for  the  consideration  for  the 
new  deed,  or  a  part  thereof,  the  new  deeds 
have  never  beoi  considered  as  absolutely  Told 
by  the  adqilnlstrative  departments  of  gorem- 
ment  or  the  bmdx  and  bar  of  dits  state.  In 
onr  jndgment,  each  case  of  this  nature 
bronght  before  the  courts  should  be  goramed 
tgr  its  own  dreomBtanoes.  The  bona  fides  of 
each  transaction  shonld  be  carefully  in^nlred 
into,  tor  the  purpose  of  protecting  the  Indian 
from  being  despoiled  of  his  lands  by  firand 
or  OToreachlng  of  any  kind.  This  is  the  pe- 
collar  function  of  a  eonrt  of  equity,  and  It 
should  be  exercised  liberally  In  favor  ot  the 
Indian  wards  of  the  GoTemment.  But  deeds 
made  in  good  faith  and  apparently  valid, 
whicb  are  attadred  many  years  after  their 
execution^  and  oftni  after  the  land  has  come 
Into  the  hands  of  Innocent  pundiasers,  solely 
upon  the  ground  that  they  are  violative  of 
stnoe  restrletlTe  statute,  should  not  be  de- 
clared null  and  void,  unless  they  are  found 
to  be  clearly  repugnant  to  the  letter  and 
BpMt  of  the  statute. 

As  to  the  homestead  allotment,  the  trial 
court  found  that  the  title  thereto  was  acquired 
by  the  defendant  G.  W.  Ellis  in  substantially 
the  fbllowing  manner:  On  the  30th  day  of 
July,  1908,  the  plaintiff  made  and  executed 
the  deed  to  said  homestead  to  the  defendant 
3.  B.  Ptdlard.  At  the  time  this  deed  was 
made  said  plaintiff  was  a  minor,  and  for  this 
reason  this  deed  to  Pollard  was  absolutely 
void.  Thereafter,  and  after  the  pUilntifl  had 
attuned  his  majority,  and  for  a  sufllclent 
omsidwation,  he  sold  said  homeatead  allot- 
ment to  (me  If oore,  who,  for  a  valuable  con- 
Btdfflratimit  resold  the  same  to  Pollard. 
Thereafter,  by  mutual  agreement  between 
Pollard  and  Moore,  the  defendant,  by  direc- 
tion of  Moore,  executed  the  deed  for  said 
homestead  allotment  directly  to  Pollard,  who 
thereafter,  on  the  ISth  day  of  fSvne,  1912, 
executed  a  deed  thereto  to  said  defendant  Q. 
W.  Ellis.  This  finding  of  the  trial  court 
seems  to  be  sufildently  supported  by  the  evi- 
dence and  we  therefore  ad<wt  the  same  as  a 
basla  for  the  concdnidon  we  reach  as  to  the 
validity  of  the  last  deed  fbr  the  homestead 
allotment  of  the  plaintiff  executed  after  he 
attained  hla  majority.  The  ground  upon 
which  the  last  deed  to  the  homestead  Is  at- 
tained by  the  petition  of  the  plaintiff  la  that 
(m  the  2d  day  of  September,  1910,  the  plain- 
tiff made  another  deed  to  said  J.  B.  Pollard 
to  his  h(Huestead  allotment,  and  that  said 
deed  was  made  In  compliance  with  the  con- 
tract made  at  the  time  of  the  execution  of 
the  first  deed  to  said  Pollard.  It  wU)  be  ob- 
served that,  as  In  the  case  of  the  transac- 
tion In  relation  to  the  surplus  allotment,  the 
petition  contains  no  allegation  of  actual  fraud ' 


In  the  tnui8aetl(m  involving  the  homestead 
^llotmait.  As  all  restrictions  upon  aliena- 
tion, except  as  to  minors,  were  removed  from 
both  the  surplus  and  hiunestead  allotmeoUs  of 
fre^moi,  the  validity  of  the  deed  to  the 
homestead  la  governed  by  precisely  the  same 
principles  of  law  f^pllcable  to  the  deed  for 
the  surplus  allotment  Therefore  what  we 
have  said  in  relation  to  the  validity  al  the 
deed  to  the  suri^lus  allotment  executed  after 
the  passage  of  the  act  of  May  27,  1808,  is 
also  ap^icable  to  this  branch  of  the  case.  It 
is  snffldait  to  add  that  section  6  of  the  act 
of  May  27. 1008.  was  the  controlling  statute 
here,  and  Uiat  for  the  reasons  hereinbefore 
Bteted  the  deed  to  the  homestead  allotment, 
executed  after  the  plaintiff  had  atteined  his 
majority.  In  the  circumstances  found  by  the 
court,  does  not  constitute  a  violation  of  the 
terms  of  that  section. 

A  great  many  additional  propositions  of 
law  are  presented  by  counsel  fOr  the  respec- 
tive parties  In  their  very  able  briefs;  but, 
as  the  conclusions  we  have  reached  on  the 
ItoIntB  under  discussion  In  this  opinion  are 
decisive  of  the  case  upon  its  merite,  we  do 
not  deem  It  necessary  to  dwell  In  detail  upon 
any  other  questions. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  Is  aflirmed.  All  Hie  Justices  con- 
cur. 

Ex  parte  GRIGGS.    <No.  8800;) 
(Sopreme  Gourt  of  Oklahoma.    Feb.  13,  1817. 
Concurring  OpinioQ,  Feb.  27,  19170 

(SvUabua  by  the  Oourt.} 

1.  MURICIPAL    Ck)KFOBATI0NS  €»108— ObDI- 
N  ANCK— I  NIlXAnVE— SlATTJTE. 

Section  4c,  art.  18,  Williams'  Ann,  Const., 
requires  that  an  initiative  petition  which  de- 
mands the  enactment  of  an  ordinance  shall  be 
presented  to  the  le^dative  body  of  tiie  mu- 
nicipality by  the  chief  executive  officer  thereof 
at  its  next  meeting^  after  the  filiag  of  same, 
and  unless  such  petition  shall  be  granted  more 
than  30  days  before  the  next  election  at  which 
any  city  officers  are  to  be  elected,  the  ehief 
executive  officer  shall  submit  said  ordinance  to 
the  qualified  electors  at  said  election  for  dieir 
action  thereon. 

2.  MUHICIPAI.    COEPOBATIOKS  ^=>108— OBDI- 

RANca— Ihitiativb— Vauditt. 
Where  an  Initiative  petition  was  filed  with 
the  city  clerk  of  Pauls  Valley  demanding  the 
enactment  of  an  ordinance,  and  the  mayor  of 
said  city,  on  the  day  after  same  was  filed,  call- 
ed an  election  upon  a  date  other  than  the  next 
city  election  at  which  any  dty  officers  were  to 
be  elected,  submitting  said  ordinance  to  the 
electors  of  the  city  without  said  petition  hav- 
ing beea  presented  to  the  city  council  and  with- 
out the  council  having  ordered  a  special  elec- 
tion to  vote  on  said  mMisure,  hdd,  that  said 
ordinance  was  not  legally  submitted,  and  the 
election  held  thereon  was  void. 

Thacker,  J.,  dissenting  in  part. 

Habeas  corpus  by  G.  W.  Origgs.  Petition- 
er discharcKd. 

Terker  E.  Taylor  and  Albert  Rennle,  both 
of  Pauls  Valley,  for  petitioner.  McQ.  Wll- 
llams<xi  and  L.  H.  Hampton,  both  of  Pauls 
Valley,  for  respondent. 
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'  HAHDT,  J.  PetltloDer  was  convicted  for  a 
violation  of  a  certain  ordinance  prohibiting 
pool  and  btlUard  halls  In  the  city  of  Pauls 
Valley  and  assessed  a  fine  of  $25  and  costs, 
npon  failure  to  pay  which  he  was  remanded 
to  the  city  Jail  and  presents  hla  petition  for 
a  writ  of  habeas  corpus,  alleging  that  said 
restraint  Is  illegal  and  unauthorized,  because 
said  ordinance  under  which  the  pretended 
complaint  was  issued  and  arrest  and  conTlc- 
tlon  had  is  void. 

On  October  24,  1916,  there  was  filed  with 
the  clerk  of  said  dty  an  loltlative  petition 
demanding  submission  to  the  electors  of  said 
dty  of  an  ordinance  prohibiting  pool  halls 
and  billiard  halls  within  said  city,  and  on 
October  25,  1916,  the  mayor  Issued  his  proc- 
lamation fixing  November  7, 1916,  as  the  date 
for  an  election  to  be  held  thereon,  notice  of 
which  was  published  in  a  newspaper  of  gener- 
al circulation  in  four  successive  issues.  At  the 
election  held  In  pursuance  of  said  proclama- 
tion a  majority  of  the  electors  voting  there- 
on voted  In  favor  of  its  adoption.  On  Decem- 
ber 5,  1916,  the  mayor  of  said  dty  Issued  a 
proclamation  declaring  that  as  a  result  of 
said  election  said  ordinance  had  been  adopted. 
On  Decemljer  8,  1916,  complaint  was  filed 
charging  petitioner  with  a  violation  of  said 
ordinance,  and  a  .warrant  was  issued  and  ar- 
rest made,  resulting  in  his  trial  and  con- 
viction. 

[1  ]  Section  4a,  art  18,  Williams'  Ann.  Con- 
stitution, reserves  the  powers  of  the  initia- 
tive and  referendum  with  reference  to  all 
legislative  authority  which  it  may  exerdse 
and  amendments  to  charters  for  its  own  gov- 
ernment in  accordance  with  the  provisions  of 
the  Constitution  to  the  people  of  every  munic- 
ipality within  the  state.  This  section  and 
the  following  sections  of  said  article  were 
held  to  be  not  self-executing.  Ex  parte  Wag- 
ner, 21  OkL  33,  95  Pac.  435. 18  Ann.  Cas.  197. 

The  First  Ijeglslatnie  passed  an  act  enti- 
tled: 

*'Aji  act  to  provide  for  carryinir  into  effect 
the  initiative  and  referendum  powers  reserv- 
ed by  the  people  in  article  5  and  18  of  the  Con- 
stitntion  of  Oklahoma,  to  reeulate  elcctioDB 
thereunder  and  to  puninh  violations  of  this 
act   •   •   • "   (Iawb  1907-<W,  c  44.) 

This  act  provides  a  mode  of  procedure 
through  which  the  [>eople  of  the  state  and  its 
various  munidpal  corporations  might  avail 
themselves  of  the  right  to  exercise  the  powers 
of  the  initiative  and  referendum  and  vitalizes 
said  provisions.  Ex  parte  Wagner,  supra ; 
City  of  Ardmore  v.  State.  24  Okl.  862,  104 
Pac.  913;  Mayor,  etc,  v.  Pawhuska  Oil  & 
Gas  Co.,  28  Okl.  663, 115  Pac.  353. 

Section  4b  of  article  18  prescribes  the  req- 
nlsites  for  an  initiative  petition  with  refers 
ence  to  munidiHil  legltaatitm,  and  section  4c 
is  as  follows : 

"When  such  petition  demands  the  enactment 
of  an  ordinance  or  other  legal  act  other  than 
the  grant  extensitm,  or  renewal  of  a  franchise 
(he  chief  executive  c^cur  shall  present  the 
same  to  the  legislative  body  of  sach  ctHirara- 
tiom  at  its  next  mesttnfc  and  ooleaa  the  said 


petition  shall  be  tranted  more  dian  thirty  days 
before  the  next  election  at  which  any  cit;  offi- 
cers are  to  be  elected,  the  chief  executive  offi- 
cer shall  submit  the  said  ordinance  or  act  so 
petitioned  for  to  the  qualified  electors  at  said 
election;  and  if  a  majority  of  said  electors  vot- 
ing therem  shall  vote  for  the  same,  it  shall 
thereuptHi  become  in  full  force  and  effect** 

The  plain  meaning  of  this  language  is  that, 
when  a  petitloa  demanding  the  enactment  of 
an  ordinanoe  has  been  filed  with  the  chief  ex- 
ecative  offloer  of  a  munltiLpaUtyt  he  shall 
present  the  same  to  the  legtsIatiTe  body  of 
such  corporation  at  its  next  meeting,  and  un- 
less the  l^ialatlTe  body  shall  grant  soch 
petltitm  by  enacdng  the  ordinance  therein 
demanded  more  than  80  days  before  the  next 
election  at  which  dty  officers  are  to  be  elect- 
ed, such  chief  executive  officer  must  then  re- 
fer said  ordinance  to  the  qualified  electors  of 
said  dty  at  the  next  election  at  which  any 
di7  officers  are  to  be  elected  for  their  action 
thereon.  It  is  admitted  that  the  mayor  did 
not  present  the  petition  to  the  dty  coundl, 
and  that  it  was  not  submitted  at  an  election 
at  which  any  dty  officers  were  to  be  elected. 
Petitioner  contends  that  by  reason  of  the 
failure  to  comply  with  the  requirements  of 
this  provision  the  election  was  invalid ;  while, 
on  the  other  hand,  it  is  urged  that  compli- 
ance therewith  was  unnecessary.  The  act 
passed  by  the  First  Legislature  vitalizing 
the  provisions  of  article  5  and  IS,  with  ref- 
erence to  munidpal  legislation  through  the 
powers  of  the  Initiative  and  referendum,  is 
contained  in  Revised  Laws  1910,  with  certain 
revisions,  as  diapter  37,  entitled  "Initiative 
and  Referendum,"  consisting  of  sections 
3368  to  3401,  both  indnslve.  Section  338S 
declares  that  In  munidpalltles  which  do  not 
provide  by  ordinance  or  diarter  for  the  man- 
ner of  exercising  the  initiative  and  referen- 
dum powers  as  to  munidpal  legislation  the 
duties  required  of  the  €k>vemor  and  secretary 
of  state  as  to  state  legislation  shall  be  per- 
formed as  to  such  munidpal  legislation  by 
the  chief  executive  and  diief  derk,  and  that 
the  duties  required  of  the  Attorn^  General 
shall  be  performed  by  the  attorney  for  tike 
munldpallty.  * 

Section  3379  of  said  act  authorizes  the 
Oovemor,  .whenever  a  petition  has  been  af> 
cepted  and  Its  title  dedded  upon,  upon  notice 
In  writing  by  the  secretary  of  state,  to  issue 
a  prodamatlon  setting  forth  the  substance  of 
the  measure  and  the  date  of  the  referendnm 
vote,  and  section  3894  authorizes  the  Oovemor 
In  his  -discretion  to  call  a  spedal  election 
when  any  measure  shall  be  initiated  by  the 
people  or  when  the  referendnm  shall  be  de- 
manded against  any  measure  passed  by  the 
Legislature.  It  Is  contended  that  the  mayor 
WBM  authorized  by  reason  of  said  provisions, 
to  call  an  election  upon  said  initiative  peti- 
tion, without  first  submitting  same  to  the 
coundl  for  Its  action  thereon.  This  conten- 
tion cannot  be  sustained.  While  the  Legisla- 
ture was  authorized  to  pass  legislation  vital- 
Izlng  said  proviaioDS  and  regulatlDg  the 
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ueOiod  «f  Qii  GterclM  of  tbe  povius  therein 
eoDCerred,  sodt  legtelatlon  most  be  In  bftr* 
mony  wltb  the  aplilt  <tf  the  Grautttatlon  and 
ttB  object  to  forther  tbe  ezerdw  ot  the  con* 
stttuttonal  right  and  make  the  same  more 
available,  and  andi  1b.w8  must  not  cortall 
tbe  rights  reserved  or  exceed  tbe  limitations 
spedfled  In  tbe  ConstftuUoii.  State  t.  Book- 
er, 22  OkL  712,  98  Pac.  964. 

A  dmilar  question  was  presented  to  the  Su- 
preme Court  of  Oregon  in  Haines  v.  Ctt7  of 
Forrest  Grove,  S4  Or.  443. 103  PtiC  776.  which 
case  Involved  the  validity  of  the  charter  of 
the  dty  of  Forrest  Grove.  Ibe  general  law 
of  1907  (General  laws  1907.  p.  398,  c.  226) 
making  provisions  for  carrying  Into  ^ect 
the  initiative  and  referendum  powers  reserved 
by  the  people  In  section  1  and  section  1(a)  of 
article  4  of  tbe  Constitntlon  of  Oregon  In  re- 
gard to  municipal  legislation  under  which 
tbe  diarter  of  said  city  was  adopted  provided 
in  section  12  thereof  that,  If  any  ordinance, 
charter,  or  amendment  to  the  charter  of  any 
dty  should  be  proposed  by  petition,  such  peti- 
tion, should  be  filed  i^ith  tbe  dty  derk.  audi* 
tor,  or  recorder,  who  should  transmit  it  to  the 
next  session  of  the  council,  and  that  the 
coimdl  should  dther  ordain  or  reject  the 
same  as  proposed  within  30  days  thereafter, 
but  If  rejected  or  no  action  was  taken  ther^ 
on  within  that  time,  it  should  be  submitted 
to  the  voters  of  the  dty  or  town  at  the  next 
ensuing  election.  The  conncil  of  said  dty  by 
resolution  approved  the  prcvosed  charter 
and  submitted  It  to  the  electors  of  said  dty 
in  accordance  with  the  statute.  Speaking  In 
reference  to  this  provision,  the  court  said : 

"It  will  thus  be  seen  that  tbe  manner  of  pro- 
cetxling  is  clearly  indicated  In  the  general  act." 

And  after  holding  that  the  word  "ordain," 
in  the  connection  used,  was  employed  in  the 
sense  of  adopt  or  approve,  that  is,  that  the 
coundl  might  dther  approve  or  reject  the 
proposed  charter  or  ordinance,  after  which 
proceedings  might  be  taken  as  therein  di- 
rected, it  held  that  the  adoption  by  resolu- 
tl<m  was  suffldent,  and  that  error  could  not 
be  predicated  uptm  such  action  by  the  coun- 
cil. In  furtlter  discussion  of  the  case  It  was 
said: 

"It  will  be  observed  from  Bection  12  of  the 
act  of  1907  that  more  than  one  way  is  provid- 
ed by  which  charters,  ameodmentB  thereto,  and 
ordhiances  may  be  adopted  and  become  opera- 
tive. The  first  is  by  petition,  known  as  the 
'initiative,*  by  whidi  the  matter  is  called  to  the 
attentirai  of  the  conndl,  whereupon,  if  It  shall 
not  within  30  days  be  rejected  or  BK>roved  by 
that  body,  tbe  derk  is  required  to  submit  the 
bill  to  the  voters  of  the  dty.  town,  or  proposed 
city  or  town,  at  tbe  next  ensuing  election.  An- 
other method  provided  Is  that.  In  the  evmt 
the  proposition  shall  meet  with  the  approval  of 
the  council,  and  they  shall  so  ordain,  it  may 
either  be  submitted  to  the  voters  for  their  ap* 
proval  or  rejection,  or  the  conndl  may  dedare^ 
and  thereby  make  It  effective  wlthoot  snch  sab* 
mission." 

The  dllference  between  the  Oregon  provi- 
sion and  tbat  now  under  consideration  Is 
that  under  tbe  Oregon  statute,  when  such 
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iBlttettve  petition  Is  transmuted  to  dm 
conndl,  they  shall  either  ordain  or  reject 
the  same  as  proposed  within  80  days  there- 
after, onr  oonsUtnUniuil  pvovlslon  ir»! 
quires  that  It  shall  he  presented  to  the  legift< 
latlve  body  of  the  nnmli4isUty  at  Its  next 
mestUtf,  and  unkas  Oie  petition  duUl  be 
granted  mora  than  80  days  before  the  next 
eleetion,  the  dileC  eaneatlve  <^Bcer  ahall- 
submit  tbe  same  to  tbe  qualified  electors  afc 
the  next  Section  at  which  an7  dty  <Acers 
are  to  be  elected.  -The  reonlrement  that  Iti 
be  submitted  to  the  legislative  body  of  the 
municipality  la  the  eame  in  eadi  Instance. 

A  Similar  provi^on  la  contained  in  Bev. 
St  Neb.  1913,  S  0232.  At  an  election  held 
fOr  that  poipoae  under  the  initiative  and 
referendnm  statute  the  voters  of  the  dty  of 
Superior,  in  Nni^lls  county,  ad<H>ted  an  or- 
dinance forbidding  tl}e  licensing  of  saloons: 
and  afterwards,  at  a  qwdal  election  bdd  fOr 
that  purpoee,  an  ordinance  was  adopted  re- 
lating to  and  regulating  the  sale  of  .  malt, 
spirituous,  and  vinous  Uauors  In  said  dty. 
Under,  this  last  ordinance  a  license  was 
granted  and  remonsbrators  appealed  to  the 
district  court,  where  the  action  of  the  dty 
council  was  affirmed,  and  an  appeal  taken  to 
the  Supreme  Court  The  cause  was  revers- 
ed In  Elyre  et  aL  v.  Doerr,  97  Neb.  562,  ISO 
N.  W.  ffiiS,  and  the  fourth  pari«raph  of  the 
syllabos  In  that  case  la  aa  follows: 

*  "Wlten  a  j>etition  for  an  ordinanee  under  die 
Initiative  and  referendum  statute  is  filed  with 
the  city  derk.  and  the  mayor  and  dty  coun- 
cil convened  before  such  proposed  ordinance  can 
be  l^caUy  submitted  to  a  direct  vote  of  the  vot- 
ers,' the  derk  must  'forthwith  present  to  sUch 
body  a  certified  cop;  of  the  pTopoaed  ordinance.' 
If  the  proposed  ordinance  'is  not  made  law  by 
the  mayor  and  dty  council'  within  tbe  spedfled 
time,  the  'clerk  shall  submit  tbe  same  to  the 
voters.'  If  the  mayor  and  council  are  so  con- 
vened, the  derk  cannot  submit  the  ordinance 
to  the  "voterB  without  firat  presenting  it  to  the 
mayor  and  council." 

[2]  The  requirements  of  section  4c  that 
such  petition  shall  be  presented  to  the  legis- 
lative body  of  the  corporation  at  its  next 
meeting  Is  plain  and  unambiguous,  and  does 
not  admit  of  interpretation,  and  it  would 
seem  to  be  a  condition  precedent  that  sndi 
petltitm  be  so  submitted  before  any  authority 
exists  upon  the  part  of  the  chief  executive 
ofitcer  to  submit  tlie  aame  at  an  election  to 
the  decttna  of  said  dty.  It  will  not  do  to 
say  tiiat  it  may  be  disregarded,  and  that  a 
failure  to  observe  snch  requirements  wQl 
not  defeat  an  election,  for  to  do  so  mrald 
set  at  naught  the  will  of  the  people  with 
reference  to  such  matters  as  expressed  In 
this  provision.  That  crastructkin  is  recog- 
nlxed  by  the  L^lslatnre  In  section  3391, 
Bev.  Laws  1910,  which  authorizes  the  legisla- 
tive body  of  a  munldpallty  to  submit  with 
each  inltlatlvo  measure  a  competing  bill  or 
resolution,  and  also  authwlBea  amendments 
to  a  mnnldpal  diartOr  propoaed  by  luitlative 
petlthxi  to  be  submitted  In  the  same  manner 
and  confers  power  upon  such  leglalatlva 
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body  to  Gtder  a  vectal  election  to  TOte  on  a 
municipal  meamre.  This  section  Indicates 
that  It  was  not  the  Intention  of  the  L^lsla- 
tnre  to  antboHn  tbe  dilef  executive  officer 
of  a  city  to  submit  a  measure  proposed  by 
InitiatlTe  petlttm  In  a  manner  differing  ttom 
that  prescribed  by  sectlim  4c,  art  18,  and 
that  it  was  not  the  Intenttoi  to  confer  upon 
aneh  dilef  executive -officer  the  power  to  call 
a  qraeial  Section  upon  any  mxib.  measure, 
but  It  Is  expressly  declared  that  special  elee- 
tbms  may  be  called  by  the  legislative  body, 
fliereby  excludhig  the  Idea  that  power  to  4o 
BO  was  conferred  upcm  the  chief  execatiLve 
officer. 

VoT  fidlure  to  submit  said  iniUatiTe  peti- 
tion to  the  dty  council  for  their  action  there* 
<m  in  accordance  with  the  requlremente  of 
sectUm  4c,  and  because  said  council  did  not 
order  a  special  electltm  to  be  held  thereon 
upon  the  date  said  election  was  in  fact  held, 
we  must  hold  that  said  ordinance  was  not 
legally  submitted  or  adopted,  and  that  petl- 
tl<mer  should  be  discharged.  All  the  Jns- 
tleea  concur,  except  THACEBR,  J.,  who 
concurs  in  the  conclusion. 

TBAOKESl,  J.  (otmcurrlnif).  I  concur  in 
tbe  Gondusion  reached  by  the  court  In  Oils 
case  for  the  reason  that  I  do  not  believe  that 
a  valid  ordinance  can  be  enacted  by  the 
electorate  <a  a  municipal  corporation  upon 
an  toitlatlve  peUtiw,  on  the  authority  oP 
section  4b.  art.  18  (Williams*,  S  832),  of  the 
Btete  Oonstltntlon,  except  at  an  "election  at 
whicli  any  dty  officers  are  to  be  elected,"  as 
expressly  provided  In  section  4c,  art.  18  (Wil- 
liams*, I  333),  of  the  same,  and  the  ordinance 
In  question  In  the  Instant  case  was  not  en- 
acted at  such  an  election;  but  I  am  unable 
to  give  my  assent  to  the  proposition  in  effect 
affirmed  In  the  c^vlnlOD  of  the  court  tiiat  a 
provision  for  an  Independent  Intermediate 
proceeding  to  Invoice  a  distinct  legislative 
power  to  the  same  end  with  a  view  to  a  pos- 
sible earlier  grant  of  such  petition  is  any 
part  of  the  procedure  in  the  exercise  the 
power  of  the  electorate  to  oiact  such  ordi- 
nance or  is  a  condition  precedrat  to  or  In 
apy  manner  affects  the  validity  of  such  ordi- 
nance duly  proposed  by  petition  submitted 
by  the  cUef  executive  officer  of  auch  corpora- 
tion to  such  electorato  and  expressly  favored 
hy  a  majority  of  the  electors  voting  thereon. 

Section  4a,  art  18  (WUllams',  {  331),  of 
our  Constitution  reads: 

"The  powers  of  the  MHaiiva  and  referet^- 
dum,  reserved  by  this  OoOBtituticHi  to  the  pec^le 
of  the  state  and  the  respective  counties  and 
districts  therein,  are  hereby  resetved  to  ihe 
people  of  everv  mwiicipai  oorporation  now  m- 
uttna  or  wMoh  eiaU  hereafter  be  created  with- 
in this  state,  with  reference  to  ali  le{fUlative 
authorUy  which  it  may  eaeroise,  and  amend- 
ments to  ohartert  for  its  own  government  in  ao- 
eordonee  with  Me  frooieiona  of  iMe  Conetiti^ 
ttofk"  (The  italidsBtion  Is  minej 

"Tia  powers  of  the  Initiative,  •  •  • 
leaerved  by  this  C]onstltatt<m  to  the  people  of 
ttia  state  and  tbe  nopectlTa  oountlea  and  dis- 


trict therein,"  1«  vpedfled  In  aeetiflii  1,  arL 
5  (WUllams*.  i  fil),  oat  our  OonstttutloQ  aa 

follows: 

"  *  *  *  Bat  the  people  reserve  to  them- 
selves the  power  to  propose  laws  *  *  *  and 
to  enact  *  *  •  the  same  at  the  polls  inde- 
pendent of  the  Legislature." 

It  will  be  seen  from  the  foregoing  that  the 
power  of  the  Initiative  "reserved  to  the  peo- 
ple of  every  municipal  corporation"  la  the 
power  to  propose  and  to  enact  laws  at  the 
polls  Independent  of  the  legislative  body  of 
sudi  municipal  corporation,  and,  of  course, 
independent  of  the  opinion  or  will  of  any 
executive  officer. 

Without  the  power  of  the  Initiative,  a 
majority  of  the  people,  in  the  course  of  time, 
have  generally  been,  and,  no  doubt,  will  con- 
tinue to  be,  able  to  secure  any  desired  legis- 
lation through  the  legislative  bodies  of  sudi 
corporations ;  but  this  is  sometimes  attended 
with  great  delay,  often  covering  one  or  more 
changes  In  the  personnel  of  such  body,  and 
the  principal  object  of  this  reservation  ot 
power  is  evidently  to  prevent  such  delays  In 
obtaining  needed  legislation. 

Section  4c,  art.  18  (Williams',  {  833),  of 
our  CJonstitution,  referring  to  the  electors* 
Initiative  and  referendum  petitions  authoriz- 
ed by  the  next  preceding  section,  reads: 

"When  audi  petition  demands  the  enactment 
of  an  ordinance  or  other  legal  act  other  than 
the  graat,  extension,  or  renewal  ol  a  fran- 
chise, the  chief  eaecttiive  offtoer  shall  present 
the  same  to  the  legislative  body  of  such  corpo- 
ration at  its  newt  meeting,  and  unless  the  said 
petition  shall  be  oranted  more  than  thirty  days 
before  the  next  sleotKm  at  toAioik  my  eay  ojp- 
cers  are  to  be  elected,  the  chief  eaeoative  ogt- 
cer  shall  submit  the  said  ordinance  or  act  so 
petitioned  for  to  the  guaU/ted  electors  at  said 
election;  and  if  a  majority  ct  said  electMm  vo^ 
ing  thereon  ^all  vote  fw  the  sarne^  It  shall 
thereupon  become  in  full  force  and  efflBCi."  (1^ 
Italicisation  Is  mine.) 

"Unless  ttie  said  petition  shall  be  granted 
more  than  thirty  days  before  the  next  eleo* 
tion  at  whlOb  any  dty  officers  are  to  be  elect- 
ed." without  re^rd  to  wbeth^  the  chief  ex- 
ecutive of  such  corporation  has  presented  it 
la  accord  with  his  duty  to  the  legislative 
body  thereof  as  I  construe  ttiis  section,  "the 
diief  encutlve  offit^  shall  submit  the  said 
ordinance  or  act  ao  p^tloned  for  to  the  qual- 
ified electors  at  said  election." 

In  other  words,  the  language  used  requires 
the  dilef  execnUve  officer  to  submit  the  pro- 
posed ordinance  or  act  to  the  electorate  at 
such  election  unless  such  petition  is  so  grant- 
ed by  such  legislative  body ;  and  the  only  con- 
dition precedent  to  his  duty  to  do  so  is  that  it 
remains  not  granted  30  daj^s  before  such  elec- 
tion, the  fact  that  it  was  not  presented  to 
such  leglslatlTe  body  being  immaterial  to  and 
In  no  manner  affecting  his  duty  to  submit  the 
same  to  the  electorate  so  long  as  the  same 
was  not  granted. 

It  will  be  seen  ftom  the  foregoing  that  the 
dilef  executive  officer  of  ttie  mnoldpality  U 
the  agent,  or  human  instrumentality  throu^ 
whidi.tlie  power  ot  the  people  of  ttie  miwio- 
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JpBUt7  to  SDbmlt  m  piopoaod  wflhunwe  <tr  aet 
to  the  auaUflod  cOecton  at  «ii  election  Is  ez- 
wclsed;  and  In  respect  to  thla  power  sooh 
t^let  ezecotlTe  oflker  la  obrknidr  a  men 
ministerial  oflloa. 

The  requirement  of  section  4c,  art.  18  (Wil- 
liams', If  833),  of  oar  Constitution  tbat  '■the 
chief  ezecutlTe  officer  shiUl  presoit  tbe  same 
[the  petition]  to  the  leglalatiTe  body  of  sadh 
corporation  at  Its  next  meeting"  was  obrlons- 
l7  Intended  In  the  main  to  prevent,  if  possible, 
the  delay  of  even  the  inltlatlTe  iwocednre 
in  the  enactment  of  any  ordinance  or  other 
legal  act  that  sboold  be  enacted  for  the  pnb- 
Ucsood;  and  It  seems  Indlspatably  dear  that 
this  reqnlrement  tiiat  tbe  petition  shall  be 
presented  to  the  leglslatlTe  body  of  the  mun- 
icipal corporation  at  its  next  meeting  la  not 
part  of  the  procedure  in  tbe  exerdse  of. 
and  has  do  Important  relatlMi  to,  tbe  pow- 
er of  tbe  people  to  enact  the  same  and  tbe 
right  of  the  petitioners  to  liave  the  same  nb- 
mltted  to  the  qualified  electors  at  an  election, 
except  tlkat  by  iBvoklng  the  powers  of  snch 
legislative  body  the  necessity  for  such  snb- 
mtsslon  and  election  may  be  perhaps  obvl* 
ated. 

That  the  pMslble  prevention  of  delay  Inci- 
dent to  a  submission  to  the  electorate  is  the 
principal  purpose  of  tills  constitutional  re- 
quirement seems  too  clear  to  admit  of  extend- 
ed discussion;  and,  of  course,  any  construc- 
tion or  appllcatlcm  of  it  to  cause.  Instead  of 
to  prevent,  delay  in  BMdh  submission  to  tbe 
electorate  Is  clearly  wrong. 

True,  this  requirement  Is  mandatory;  but 
its  mandate  must  acoord  with  its  principal 
pnrpoee,  and  not  run  counter  to  the  same; 
and  to  say  that  this  requirement  Is  a  condi- 
tion precedent  to  the  power  of  the  people  to 
enact  an  ordinance  or  other  legal  act  Is  to 
allow  it  to  defeat  its  principal  purpose,  which 
Is  imthlnkable. 

The  requirement  ct  said  section  4c,  art  18 
(Williams',  S  333),  of  our  CSonstltution  that 
"the  chief  executive  officer  shall  present  the 
same  (such  petition)  to  the  legislative  body 
of  such  corporation  at  Its  next  meeUng,"  In 
order  that  this  body  may  have  its  attention 
brought  to  the  desires  of  tbe  petitioners  and 
may  obviate  the  necessity  for  an  election 
by  granting  the  same  if  In  their  Judgment 
this  should  be  done,  is  mandatory  in  the  sense 
that  it  is  imiKrative,  peremptory,  and  com- 
pellable; but,  as  already  stated,  this  require- 
ment Is  no  part  of  the  Initiative  procedure, 
and  is  not  related,  as  a  condition  precedent, 
to  the  power  of  the  electorate  of  such  corpora- 
tion to  grant  such  petition  1^  ttie  enactment 
of  such  pressed  ordinance. 

It  must  be  obvious  that  the  mere  fact  that 
an  omitted  constitutional  requirement  Is  man- 
datory does  not  render  void  the  Initiative 
procedure  under  this  section  of  the  Constltn- 
tlw  In  which  sMsii  requirement  occurs,  as 
may  be  illustrated  by  supposing  that  this 

matWat  ctttr  nam  — 


section  4c  art  18  (VraUams',  1 88^.  liad  pro- 
vided that  upon  the  flUng  of  sudi  petition  the 
derk  of  sucli  corporation  should  fumldi  the 
state  librarian  with  a  copy  of  the  same  for 
the  general  Information  as  to  sadb  current 
events,  and  that  this  requirement  bad  been 
omitted.  Such  supposed  omitted  requirement 
might  be  mandatory;  but  Its  omission  cer- 
tainly could  not  be  thought  to  affect  the  va- 
lidity of  the  ordinance  so  enacted  for  the 
simple  reason  that  the  requirem^t  so  omitted 
is  not  related,  as  a  condition  precedent,  to 
tbe  power  of  the  electorate  to  enact  such  or- 
dinance or  other  legal  act 

In  the  Instant  case  the  omitted  requirement 
bas  a  closer  relation  to  tbe  purpose  of  the 
electi«m  In  one  respect  than  the  reqnlrement 
I  have  supposed  would  bave ;  but  Uie  omitted 
reqnlrem«it  in  tbe  instant  case  is  equally  as 
foreign  and  unrelated,  In  respect  to  the  con- 
ditions precedent  to  a  valid  submission  and 
adoption  of  an  ordinance  or  other  legal  act 
at  an  election,  for  the  simple  reason  Uiat  such 
omitted  requirement  is  intended  to  obviate,  if 
the  petition  should  be  so  granted,  the  neces- 
sity of  delay  In  an  election,  and  Is  an  inde- 
pendent side  step  directed  toward  the  same 
ultimate  end  instead  of  a  step  toward  and 
in  the  line  of  procedure  to  obtain  enactment 
at  such  election  Itself;  that  is,  the  omitted 
requirement  is  only  related  as  a  means  of 
invoking  a  distinct  legislative  power  to  grant 
the  petition,  and  Is  otherwise  so  foreign  to 
the  procedure  In  the  exercise  of  tbe  power  of 
the  Initiative,  and  to  tbe  power  itself,  that 
Its  omission  cannot  defeat  nor  affect  the  ex- 
ercise of  this  power. 

However,  since  It  seems  clear  that  this 
power  of  the  initiative  can  only  be  exercised 
as  authorized  by  the  Constitution — that  Is* 
at  an  election  where  one  or  more  city  officers 
are  to  be  elected — I  think  the  submission 
made  and  the  purported  ordinance  adopted  in 
the  Instant  case,  at  an  election  at  which  no 
dty  officer  was  to  be  elected,  absolutely  with- 
out authority  and  void. 

I  therefore  concur  in  the  conclusion  reached 
in  the  opinion  of  the  court,  although  I  dis- 
sent from  that  opinion  In  the  respect  herdn- 
before  shown. 

HUBBR  V.  STATEL    (No.  A-2134.) 

(<Mmlnal  Court  of  Appeals  of  Oklahoma. 
March  10, 1917.) 

(Sifllabus  by  the  Oovrt,) 
1.  OBJiotiA-L  Law  «=»1131(1)— Appsai>-Di8- 

OOKTJNTJANOB. 

right  of  appeal  la  a  privil^e  granted 
by  the  laws  of  the  state,  to  persons  who  are 
convicted  of  crime.  The  option  of  exerciaing 
and  discoattnuin^  -the  same,  when  the  statute 
and  rules  of  the  court  are  cooqtlied  with,  ordi- 
narily rests  In  tbe  discretion  of  the  party  ap> 
pealing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  8  2971.] 
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•  2.  Obihihal  Law  «s>1131(1)— Affbal— Dzb- 

UIBSAI.  BT  PlAINTIFP  IN  £RB0B. 
When  a  perB<Hi  has  lodged  an  appeal  in 
this  court  and  the  cause  has  been  duly  briefed, 
argued,  and  Bubmitted,  this  courL  in  the  alv 
sence  of  good  reasons  apparent,  will  permit  the 
plaintiff  m  error  to  diBmiss  the  appeal  on  his 
own  motion,  and  direct  the  trial  court  to  enforce 
the  Jndgment  and  sentence. 

[Ed.  Note.— IV)r  other  cases,  see  Orimlnal 
law.  Cent.  Dig.  |  2971.] 

Error  from  District  Court,  Kiowa  Coanty; 
James  R.  Tolbert.  Judge. 

Guy  Huber  was  convicted  of  murder,  and 
he  brings  error.  Dismissed. 

Zlnk  &  Cllne.  of  Hobart.  George  D.  Key, 
of  Oklaboma  City,  and  Hays  &  Hughes,  of 
Hobart.  for  plaintiff  in  error.  B.  McMillan, 
Attt  Atty-  G«n.,  for  tb&  State. 

ARMSTBONG,  J.  The  plaintiff  in  error. 
Guy  Huber,  was  convicted  at  the  May,  IfllS, 
term  of  the  district  court  of  Kiowa  county, 
on  a  charge  of  murder,  and  his  punishment 
fixed  at  Imprisonment  for  life  in  the  state 
penitentiary.  The  appeal  was  duly  filed  in 
this  court,  and  the  cause  briefed  upon  its 
merits  and  argued  orally  to  the  court  by 
counsel.  Subsequent  to  the  submission  of 
the  cause  upon  the  briefs  and  argument,  to 
wit,  on  the  19th  day  of  February,  1937,  tlie 
plaintiff  in  error  filed  his  motion  to  dismiss 
the  appeal,  which  te  as  follows,  to  wit: 

"In  the  Criminal  Court  of  Appeals  of  the 
State  of  Oklahoma. 
"Guy  Huber,  Plaintiff  in  Error,  t.  State  of 
Oklahoma,  Defendant  in  Error. 
"Motion  to  Dismiss. 

"Comes  now  Guy  Huber,  plaintiff  in  error, 
and  states  to  the  court  that  at  the  May,  1913, 
term  of  the  district  court  of  Kiowa  county, 
Okl.,  he  was  trier!  and  convicted  of  the  crime  of 
murder;  that  the  Judgment  and  sentence  of, 
said  court  waa  that  he  should  be  cwfined  la 
the  state  penitentiary  at  McAlester,  Okh,  for 
the  period  of  his  natural  life;  from  which  judg- 
meot  and  sentence  plaintiff  in  error  appealed 
to  the  Criminal  Court  of  Appeals  of  Oklaooma, 
and  said  appeal  ia  now  pending  on  tho  docket 
of  said  court. 

"Plaintiff  in  error  further  states  to  the  court 
that  he  does  not  wish  to  prosecute  said  appeal, 
and  prays  the  court  that  same  be  dismissed, 
and  tnat  the  judgment  and  sentence  of  the  dis- 
trict court  of  Kiowa  county  agaioat  bim  be  by 
the  court  ordered  executed. 

■^Signed]   Guy  Huber,  Plaintiff  In  Bma. 

"Witness:   J.  It.  JarrdL" 

The  right  of  appeal  Is  granted  by 
law,  and  is  a  right  that  all  persons  convicted 
of  crime  in  the  courts  of  the  state  may  ex- 
ercise. In  other  words.  It  is  a  privilege 
granted  by  the  law  to  those  against  whom 
judgments  of  confinement  or  punishment  by 
fine  may  exercise  at  their  option.  When 
an  appeal  Is  once  lodged  in  this  court  and 
the  cause  submitted,  unless  good  cause  is 
shown  to  the  contrary,  this  court  has  unl- 
fonnally  permitted  the  plaintiff  In  error  to 
dismiss  bis  appeal  at  his  election.  In  the 
case  at  bar,  there  is  no  reason  made  to  ap- 
pear whiy  the  dismissal  should  not  be  order- , 


ed  In  compllBnce  irtXti  tb»  motion  of  the 
plaintiff  In  error.   It  Is  tbereftm  the  ord« 
of  the  court  that  the  motian  be  austalned, 
and  the  appeal  aeeoidlngly  dismissed. 
Mandate  directed  to  Issue  forthwith. 

DOTLE,  P.  J„  and  BRETT,  concur. 

NASH  T.  STATE.  (No.  A-2185.) 

(Oriminal  Oonrt  of  Appeals  of  Oklahoma. 
March  10,  1917.) 

(Syttahu*  fry  the  Court.) 

1.  CazHiNAL  Law  «=9ll31(l)— Apfeait-Dis- 

CONTINrANCE— RiOHT  OF  ACCUSED. 

The  right  of  appeal  ia  a  privil^e  granted  by 
the  laws  of  the  state  to  persons  who  are  con- 
victed of  crime.  The  option  of  exercising  and 
discontinuing  the  same,  when  the  statute  and 
rules  of  the  court  are  complied  with,  ordinarily 
rests  in  the  discretion  of  the  party  appe^ing. 

[Ed,  Notb—For  other  cases,  see  Oriminal  Law, 
Cent.  Dig.  |  2971.] 

2.  CsncnTAi.    Law    «a»1181(l)  — Appeal— 

RtOHT  or  ACCDSED— DiaiflBSAI.. 
When  a  person  has  lodged  an  appeal  in  this 
court  and  the  cause  has  been  duly  briefed,  ar- 
gued, end  submitted,  this  court,  in  Uie  absence 
of  good  reasons  wparent,  will  peraiit  the  plain- 
tiff in  error  to  msmiss  die  appeal  on  his  own 
motion,  and  direct  tlie  trial  court  to  enforce  the 
judgment  and  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2971.] 

Error  from  District  Court,  Kiowa  Count)*; 
James  R.  Tolbert,  Judge. 

Frank  Nash  was  convicted  of  murder,  and 
he  brings  error.  Dismissed. 

Zlnk  ft  Cllne,  of  Hobart,  George  D.  Key. 
of  Oidaboma  City,  and  Hays  &  Hughes,  of 
Hobart,  for  plaintiff  in  errw.  B.  UcUlllaOt 
Asst.  Atty.  Gain  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error. 
Frank  Kash,  was  convicted  at  the  August, 
1913,  term  of  the  district  court  of  Kiowa  coun- 
ty on  a  charge  of  murder,  and  his  punishment 
fixed  at  imprisonment  for  life  in  the  state 
penitentiary.  The  appeal  was  duly  filed  In 
this  court,  and  the  cause  briefed  upon  its  mer- 
its and  argued  orally  to  the  court  by  counsel. 

Subsequtmt  to  the  submission  of  the  cause 
upon  the  briefs  and  argument,  to  wit,  on  the 
19th  day  of  February,  1917,  the  plaintiff  in  er- 
ror filed  his  motion  to  dismiss  the  appeal, 
whldi  Is  as  follows,  to  wit: 

"In  the  Criminal  Court  of  Appeals  of  the  State 

of  Oklahoma. 
"Frank  Nash,  Plaintiff  in  Krrot^       State  of 
Oklahoma,  Defendant  in  Error. 
"Motion  to  Dismiss. 
"Comes  now  Frank  Nash,  plainUff  in  error, 
and  states  to  the  court  that  at  the  August,  1913, 
term  of  the  district  court  of  Kiowa  county,  Ok- 
lahoma, he  was  tried  and  convicted  of  the  crime 
of  murder ;  that  the  judgment  and  aentence  of 
the  conrt  was  that  he  ahoold  be  confined  in  the 
state  penitentiary  at  McAlester,  Oklahoma,  for 
the  period  of  his  natural  life ;  from  whidi  judg- 
ment and  sentence,  plaintiff  in  error  appealed 
to  the  Oriminal  Conrt  of  Appeals  of  Oklahoma. 
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and  .said  appeal  li  now  pending  on  the  docket 
of  said  court. 

"Plaintiff  in  error  fartlier  states  to  the  conrt 
that  be  does  not  wish  to  prosecute  said  appeal, 
and  prays  the  coart  that  same  may  be  dlBmissed, 
and  the  judgment  and  soitence  oi  the  district 
court  of  Kiowa  coun^  agafaut  him  be  br.  the 
court  ordered  executed.  _ 

"fSignedL  Frank  Nash,  Halntltt  in  Bnw. 
O.  Eilgore,  Witness  to  Signature." 

[1, 2]  The  Tight  of  appeal  Is  granted  by  law, 
and  Is  a  right  that  all  persons  convicted  of 

crime  In  the  courts  of  the  state  may  exerdse. 
In  other  words,  it  is  a  privilege  granted  by 
the  law  to  those  against  whom  judgments  of 
confinement  or  pimlshment  by  fine  may  exer- 
cise at  their  option.  Whw  an  appeal  Is  once 
lodged  in  this  court  and  the  cause  snbmltted, 
unless  good  cause  Is  shown  to  the  contrary, 
this  court  has  uniformly  permitted  the  plalu- 
tiff  in  error  to  dismiss  his  appeal  at  his  elec- 
tion. In  the  case  at  bar,  there  Is  no  reason 
made  to  appear  why  the  dismissal  should  not 
be  ordered  In  compliance  with  the  motion  of 
the  plaintiff  in  error. 

It  Is  therefore  the  order  oi  the  court  that 
the  motion  tie  sustained,  and  the  aEq;>eal  ac- 
cordingly dismissed. 

Mandate  directed  to  issue  forthwith. 

DOTLE,  P.  J.,  and  BKEZTT,  ooDcnr. 


TOWERT  T.  STATE.   (No.  A-2880.) 

(Criminal  Court  of  Appesls  of  Oklahoma. 
March  10, 1917.) 

fSyJlalua  hy  the  Court.) 
CBivmAi.  Law  «=3»407(2>— Evidence— -Aduis- 

BION  BY  SltBNCE^-CONBTITUnOHAL  PbOVI- 
SJONS. 

Where  a  party  charged  with  the  commission 
of  a  crime  is  under  arrest,  and  a  third  party  in 
his  presence  makes  a  statement  to  the  officers, 
which  tends  to  connect  the  accused  with  the 
commission  of  the  crime,  and  the  accused  re- 
mains silent,  such  statement,  and  the  fact  that 
the  accused  remained  silent,  is  not  admissible  in 
evidence  against  him,  for  the  Constitution  clothes 
the  accused  with  the  right  of  silence,  and  (t 
would  be  absurd  to  say  in  one  breath  he  has 
the  right  of  silence,  and  In  the  next  to  hold  that 
he  could  be  forced  to  testify  against  himself, 
by  the  very  act  of  exercising  this  r^ht. 

[Ed.  Note.— For  other  eases,  see  Orlndnal 
Law,  Cent.  Dig.  |  889.] 

Error  ttom  District  Court,  Mcintosh  Coun- 
ty:  T.  P.  Clay,  Judge. 

Will  Towery  was  convicted  of  murder,  and 
he  brings  error.  Reversed  and  remanded. 

W.  H.  Twine,  of  Muskogee,  and  J.  D.  Epps, 
of  Eufanla,  for  plaintiff  In  error.  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  th«  State. 

BBETT,  J.  In  this  case  the  plaintiff  In 
error.  Will  Towery,  who  will  be  referred  to  as 
defendant,  was  convicted  In  the  district  court 
of  Mcintosh  county  of  murder,  and  sentenced 
to  death.  The  facts  in  this  case  present  an 
unfortunate  condition  from  several  angles, 


and  In  the  trial  of  the  case  we  think  T&nx- 
slble  error  was  committed. 

The  deceased,  Charles  Vaughn,  was  a  white 
man,  apparently  past  middle  life,  and  on 
August  4,  1916,  the  day  of  the  homicide,  he 
seems  to  have  met  the  def«idant  and  his 
brother,  Cecil  Towery,  at  the  resort  of  a 
negro  woman,  where  they  were  all  carousing 
and  drinking  Choctaw  beer.  Later  be  took 
them  and  two  other  young  negro  men  In  hla 
antomobile  and  went  to  Grayson,  to  a  negro 
picnic,  where  he  and  some  of  hla  young  negro 
compudims  indulged  In  further  diaslpatloD. 
He  and  three  of  these  young  negroes  then 
returned  to  another  place  In  the  community 
of  questlonaUe  reputation,  and  while  there 
the  deceased  accused  the  defendant  and  his 
brother,  Gedl,  of  haring  stolen  a  quart  of 
whisky  from  him.  They  each  denied  the 
accusation, '  but  he  totik.  all  three  of  these 
young  negroes  in  his  car  and  started  with 
them  to  Grayson,  stating  that  be  Intcmded  to 
have  titiem  arrested.  They  had  gone  but  a 
short  distance  from  this  last  roort  when  the 
defendant's  brother,  Cedl  Towery,  who  was 
Bitting  cm  the  back  seat,  struck  the  deceased 
with  bis  ast,  and  said,  "I  will  run  this  dum 
car."  Classie  Scott,  a  cousin  of  ttie  defendant 
and  hlfl  brother  Cecil,  who  was  itftttng  with 
Gedl  on  the  ba(^  seat,  tried  to  prevent  bira 
j^m  further  violence,  but  he  shoved  him 
aside  and  said,  "To  hell  with  yqu."  And 
as  som  as  the  car  was  st<vped,  Scott  Jumped 
out  and  ran  for  help;  but,  when  he  and  the 
part7  be  bad  summoned  returned,  Tanghn 
was  in  a  sitting  posture  betweoi  the  seats 
with  his  head  almost  severed  from  his  body, 
and  the  defendant  and  bis  tHrother,  Cecil,  had 
fled.  The  pockets  of  deceased  were  wrong 
side  out,  and  the  t<v  of  the  outomobile  had 
been  pnlled  down  and  iiartlally  covered  the 
dead  man. 

Cecil  was  arrested  that  afternoon  near  the 
scene,  In  a  drunken  and  crazed  condition, 
and  lodged  In  the  Jail  at  Tulsa.  The  defend- 
ant a  day  or  two  later  appeared  at  the  Jail 
in  Tulsa,  and  voluntarily  surrendered.  At 
the  time  Classie  Scott  left,  the  defendant, 
who  was  In  the  front  seat  with  deceased,  ap- 
peared to  be  in  the  act  of  getting  out  of  the 
car.  No  one  saw  what  was  done  after  Scott 
left  the  car;  but  Cecil  pleaded  guilty  to 
murder,  and  testified  in  behalf  of  the  defend- 
ant, exonerating  him  of  all  blame,  and  tes- 
tified that  the  defendant  did  all  he  could  to 
prevent  bim  from  killing  the  deceased.  On 
Ills  plea  of  guilty  be  was  sentenced  to  death, 
and  has  been  executed;  and  the  only  evi- 
dence, outside  of  the  fact  that  the  defendant 
was  present  and  fied,  that  tended  to  show 
that  he  participated  In  the  crime,  was  a  state- 
ment of  an  officer  to  the  effect  that,  while 
they  were  both  In  Jail  together  and  surround- 
ed by  a  number  of  officers,  Cecil  told  him,  in 
the  defendant's  presence,  that  the  defendant 
gave  him  an  open  knife  with  which  he  cut 
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tbe  deceased's  titiroat,  and  the  defendant  re- 
mained silent.  Another  officer  testified  that 
defendant  stated  on  a  different  occasion  that 
It  was  his  knife  that  Cedl  used,  but  does  not 
Intimate  that  he  stated  that  he  gave  Oedl 
the  Icnife  at  the  time  of  the  homicide,  or  for 
the  purpose  of  using  it  on  the  deceased. 

It  cannot  he  argued  that  the  defutdant's 
mere  presence  is  sufficient  to  base  a  convic- 
tion upon ;  for  If  Soott,  upon  whom  no  sus- 
picion rests,  and  who  in  a  way  did  what  he 
could  to  prevent  a  tragedy,  had  remained 
upon  the  sc^e,  and  tmsuccessfallr  continued 
Us  efforts  to  prevent  a  tragedy,  he  doubtless 
would  taaTO  been  Implicated  In  this  murder, 
and  might  iiave  found  it  as  difficult  to  extri- 
cate ti<*"«>»if  as  does  this  defendant.  And 
the  testimoDT  of  Uils  officer  concerning  Ce- 
cil's statement  to  him,  and  tliat  the  defend- 
ant remained  idlent,  was  clearly  incompetent, 
and  most  prejudicial,  and  should  not  have 
beea  .admitted  in  evMence,  and  was  donbt- 
leaa  one  of  the  main  factors  in  Influendnij 
the  Jury  to  return  tlils  verdict  In  Vanghan 
T.  State,  7  OIeL  Cr.  688, 127  Pac.  264,  42  I/.  R. 

A.  (N.  S.)  889,  this  court,  in  passing  upon  the 
Idoitlcal  question  now  under  consideration, 
said: 

"It  is  error  In  the  tHal  of  a  criminal  case 
for  the  court  to  admit  testimony  aa  to  declara- 
tions between  an  officer  who  had  accused  under 
arrest  and  the  state's  witnesses,  or  otlier  per- 
sons, in  tbe  presence  of  the  accused,  tending  to 
connect  him  with  the  offense  charged,  and  utat 
the  accused  remained  silent  as  to  such  conver- 
sation, and  when  a  conviction  results  with  sucb 
testimony  befftre  the  jury  a  new  trial  should 
bs  gnutted" 

—end  quotes  with  approval  from  the  Court 
of  Oriminal  Appeals  oC  Texas  in  Oardner  v. 
State  [Tex.  Or.  App.]  84  &  W.  945,  as  foUofws: 
"Were  thrae  facts,  and  especially  the  silence 
of  appelant,  competent  evidence?  They  were 
not  In  Com.  V.  McDennott  123  Mass.  440 
[25  Am.  Bep.  120],  it  is  held:  'A  person  who 
n  held  in  custody  on  a  diarge  of  crime  la  not 
called  upon  to  contradict  statements,  prejudi- 
cial to  him,  made  in  liis  presence  by  another 
person  in  answer  to  inquiries  made  by  an  officer  * 
and  such  statements^  tboogh  not  contradicted 
by  him,  are  not  admissible  in  evidence  against 
him.'  ^is  case  cites  Com.  v.  Kenney,  12 
Mete.  (Mass.)  235  [46  Am.  Dec.  672] ;  Com.  v. 
Walker,  13  Allen  [Mass.]  570.  To  give  silence 
the  effect  of  an  admission,  the  party  charged 
with  it  must  have  been  in  a  position  to  ex- 
plain. If  the  party  is  under  arrest  his  silence 
cannot  be  used  as  sustaining  the  hypothesis  of 
acquiescence  thereto.  •  •  *  We  deem  these 
authorities  aufficient  to  support  the  rule  that 
if  the  party  Is  under  arrest  silence  cannot  be 
used  to  support  the  hypothesis  of  consent  to 
statements  made  In  his  presence  by  others." 

See  Simmons  v.  State,  50  Tex.  Or.  527,  97 

B.  W.  1052 ;  Merriweather  v.  Commonwealth, 
118  Ky.  870,  82  S.  W.  592,  4  Ann.  Cas.  1039; 
State  V.  Epstein,  25  R.  I.  132,  55  Atl.  204; 
State  V.  Weaver,  57  Iowa,  730, 11  N.  W.  675 ; 
State  T.  Carter,  106  La.  407,  30  South.  895; 
State  T.  Howard,  102  Mo.  142, 14  S.  W.  937. 

And  in  BlUs  v.  State,  8  Okl.  Or.  522,  128 
Pac.  1096,  43  L.  R.  A.  (N.  S.)  811,  in  an 
<^lnion  by  the  late  Jodge  B*unnan,  it  Is  held: 


"A  person  held  in  custody  on  a  charge  of 

crime  is  not  called  upon  to  contradict  state- 
ments prejndicial  to  him,  made  in  his  presence 
by  another ;  and,  thoo^  such  statements  wen 
not  contradicted  by  such  person,  they  are  not 
admissible  in  evidence  against  him." 

And  Judge  Furman  further  says: 
"Wharton  on  Criminal  Evidence,  I  680,  lays 
down  the  rule  as  follows:  To  give  silence,  how- 
ever, effect  as  an  admission,  the  party  diarf:ed 
with  it  must  have  been  in  a  position  to  explain. 
Before  acquiescence  in  the  language  of  others 
can  be  used  or  assumed  as  a  confession  o£  the 
truth  of  any  particular  statement  or  the  exist- 
ence of  any  particular  fact  it  must  plainly  ap- 
pear that  the  language  was  heard  and  the  con- 
duct understctod.  Thus  neither  a  person  asleep 
nor  when  intoxicated,  or  a  deaf  person,  can  be 
in  this  way  prejudiced  by  statements  made  in 
his  presence,  *  *  *  nor  can  sUenca  wlien  a 
party  is  under  arrest* " 

Ttds  doctrine  Is  estabUsbed  in  fbia  Juris- 
diction;  and  under  It,  we  think,  the  recwd 
shows  the  defendant  was  deprived  of  a  sub- 
stantial and  material  right,  hia  constitutional 
right  oC  BllfiDce,  for  it  would  be  absurd  to 
say  In  one  breath  be  has  the  rl^t  of  allenoe^ 
and  In  the  next  to  hold  that  he  could  be  forc- 
ed to  testify  against  himself  by  the  very 
act  at  exercising  Oils  rlffht. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

DOXLB,  P.  and  ABMSOHONO,  3^  con- 
cur. 


ELLIS  V.  FUNK  et  aL   (Civ.  1994.) 

(District  Court  of  Appeal,  Second  District  Cal- 
iComia.    Dec.  28,  191G.    Rehearing  Denied 
by  Supreme  Court  Feb.  26, 1917.) 

1.  Girra  '&=>54— Guts  Causa  Mortis— Wbat 

OoNSTrruTEe. 
Decedent's  transfer  of  personal  property  by 
bill  of  sale  to  defendant  who  had  been  servini; 
him  for  a  period  of  two  years  and  caring  for  his 
property  is  not,  decedent  having  declared  that  he 
desired  defendant  to  have  the  proi)erty  in  com- 
pensatioD  for  his  services,  a  gift  causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  SS  119-121.] 

2.  FEAnnULEITT     COTIVETANOra     «=»186  — 

Tbanhfeb  of  PosBsasiON— Statutb. 
Where  defendant  who  received  a  bill  of  sale 
for  personal  property  was  already  in  possession 
of  Oie  property  aa  the  transferor's  agent  Cir. 
Code,  {  3440,  declaring  that  transfers  of  proper* 
ty  not  accompanied  by  immediate  delivery,  etc, 
are  deemed  fraudulent  has  no  application. 

[Eld.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  427.] 

3.  Wills  ^=»88U)— Valipitt— Tebtamezttabt 

DlSPOSmOH— IttED. 

Decedent,  an  aged  man,  whDe  suffering  tram 
his  last  illness  conveyed  his  lands  to  defendants 
who  agreed  to  discharge  decedent's  debts  aod 
tbereaftcff  undertotA  to  carry  out  his  wishes 
with  respect  to  nuiking  payments  to  other  rela- 
tives. After  his  death  defendants  acknowledged 
that  the  conveyance  of  the  land  to  them  was 
in  consideration  of  their  complying  with  de- 
cedoit's  wishes.  Seld,  that  tbe  transfer  could 
not  bs  impeached  on  the  ground  tliat  it  was  ia 
effect  a  testamentary  disposltitHL  not  in  accord- 
ance with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  208,  214,  217.] 
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4.  Dkbds  «E9l7<l)  — OoHBxoxuzieir— Sukf^ 

An  agreement  ,  to  iwy  tlie  debts  of  the  pas- 
tor and  to  make  other  payments  In  accordance 
with  hia  wishes  is  snffitMnt  eondderatton  to  mp- 
port  a  deed. 

[Ed.  Note.— For  other  casts,  see  T>mSit,  OenL 
Dier.  Sfi  31,  32.] 

Appeal  from  Saperlor  Court,  Lm  Angeles 
Coanty ;  John  H.  York,  Jndge. 

Action  by  Harvey  Denis  BUto  against  Wil- 
liam H.  Funk  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

VUat,  Gray  &  Barker  and  Wtaeaton  A. 
Gray,  aU  of  Los  Angeles,  for  appellant  Q. 
A.  SUnner.  of  Long  Beach,  uid  Jones  &  Wel- 
ler,  of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment entered  upon  the  granting  of  defend- 
ants' motion  for  a  n<»uniit  made  at  the  close 
of  plaintiff's  erldenca 

Plaintiff  Is  an  h^r  of  one  George  W.  Ellis, 
deceased,  and  brought  this  action  on  behalf 
of  himself  and  a  number  of  coheirs  to  have 
certain  transfeni  of  real  and  personal  prop- 
erty made  by  Ellis  to  defendants,  who  were 
n^hews  of  deceased,  set  aside  and  annulled. 
Shortly  after  the  death  of  George  W.  Ellis, 
defendant  Funk  wrote  a  lettw  to  11»  plain- 
tiff, wbereln  he  stated: 

"I  will  give  you  a  statement  of  how  Uncle 
George  left  his  aitairB,  He  left  6  acres  of  land 
on  the  west  dope  of  Signal  Hill  wiai  about 
200  lemon  trees  on  it  He  left  no  will,  but  deed- 
ed his  property  to  me  and  John  H.  Ellis  of  Riv- 
erside, and  also  gave  us  a  bill  of  sale  for  all  hia 
personal  property,  and  we  have  to  settlewl  his 
indebtedness,  which  will  be  between  |3,000  and 
$4  000.  He  gave  me  tl<000  and  the  personal, 
which  amounted  to  $2rS0,  for  what  time  I  was 
with  him.  and  requested  us  to  give  Nana  San- 
ders $500.  and  to  Mabel  Ckmlter  Warren  $500, 
and  to  Ewena  Belshaw  $200,  and  to  Li^e.  my 
wife,  $500;  and  what  was  left  John  EUis  and 
me  were  to  divide  equal  between  us.  Those  are 
all  the  bequests  he  made." 

In  addition  to  any  w^bt  or  Inference  to 
be  drawn  from  this  statement  the  evidence 
oonstrned  most  stron^y  In  fiivor  of  plaintiff 
tends  to  prove  that  10  days  before  the  death 
ot  Ellis,  who  was  a  man  over  71  years  df 
age,  feebly  and  then  suffering  from  the  ill- 
ness from  which  he  died,  and  being  averse  to 
having  his  estate  administered  by  the  probate 
court  he.  Ob  November  20,  1911,  executed  a 
grant  deed,  absolate  In  form,  conveyli^  to 
d^endants  all  his  real  estate^  and  6  days  lat- 
er gave  to  one  or  both  of  them  a  bill  of  sate 
to  all  his  personal  property,  thus  divesting 
himself  of  all  worldly  possesslooa.  ■  That 
these  transfers  were  made  in  contemplation 
of  the  aKirebended  near  ai^roach  of  death 
admits  of  little  doubt 

(1,  t]  As  to  the  perscHial  pnqtertr,  flie  diar- 
acter  of  which  Is  not  made  to  ^tpear.  appe- 
lant InalatB  that  the  porported  transfer  there- 
of was  In  the  natare  o£  a  gift  cansa  morUa. 
but  that  as  sncfa  it  most  fall  of  its  purpose 


for  the  reason  that  Otere  was  no  actual  de- 
livery of  the  possession  of  the  thing  given 
made  by  the  donor  to  the  donee,  nor  any 
means  of  getting  possession  and  enjoyment 
thereof  (Knight  v.  Tripp,  121  CSaL  679,  64 
Pac.  267);  and  while  it  appears  that  the  per^ 
sonal  property  was  made  the  subject  of  a 
bill  of  sale  executed  by  deceased  to  defend- 
ants, It  is  insisted  that  gifts  causa  mortl9 
cannot  be  effected  by  formal  instruments  ol 
conveyance  or  assignment,  but  "are  manifest- 
ed by  and  take  their  effect  from  delivery." 
McGiath  V.  Beynolds,  116  Mass.  666.  Con- 
ceding appellant's  contention  as  to  the  essen- 
tial elements  of  a  gift  causa  mortis,  it  ap- 
pears  that  the  personal  property  was  not  the 
subject  of  nor  intended  to  be  a  gift.  The  bill 
of  sale  was  not  offered  In  evidence,  and  some 
unc«tainty  exists  as  to  whether  It  was  ex- 
ecuted to  William  H.  Funk  alone  or  to  him 
and  John  Harvey  Ellis,  his  codefendant 
jointly.  However  this  may  be,  it  does  appear 
without  contradiction  that  Funk  had  for  a  . 
period  of  two  years  been  serving  his  Uncle 
George  in  carli^  for  him  and  bis  property, 
and  was  told  by  the  latter  that  be  wanted  to 
compensate  him  for  his  labor,  and  would 
give  him  a  bill  of  sale  of  the  personal  prop- 
erty. The  transfer  of  the  personal  property, 
consisting,  as  stated  by  Funk,  of  "what  stuff 
was  there — that  is,  the  farming  horses  and 
stuff,  or  the  horse;  he  only  had  one  horse" — 
was  made  for  a  valuable  consideration,  to 
wit,  in  payment  of  an  acknowledged  Indebt- 
edness due  to  defendant  Funk  for  services 
rendered.  Prior  to  this  transfer,  we  may 
fairly  Infer  from  the  physical  condition  of 
the  vendor  that  Funk,  who,  prior  to  the  ex- 
ecution of  the  bill  of  sale,  had  charge  of  his 
affairs,  was  In  possession  of  .this  personal 
property  as  his  agent  Thereafter  and  upon 
the  delivery  of  the  bill  of  sale,  which  was  on 
November  25,  1911,  his  possession  thereof 
was  that  of  owner,  rather  than  agent.  This 
was  sufficient  to  take  the  case  without  the 
provision  of  section  3440,  Civil  Code,  under 
which  certain  transfera  of  personal  property, 
unaccompanied  by  an  Inunedlate  delivery,  are 
deemed  fraudulent  In  our  opinion,  the  evi- 
dence shows  a  valid  sale  and  transfer  of  title 
absolute  to  the  personal  property  involved 
In  the  litigation. 

[3,4]  With  regard  to  the  transfer  of  the 
real  estate,  It  appears  from  the  meager  evi- 
dence offered  that  the  estate  of  the  grantor's 
deceased  wife  held  a  one-half  interest  In  the 
land,  consisting  ot  6  acres,  upon  which  200 
lemon  trees  were  growing,  so  conveyed  to  de- 
fendants, whltdi  estate  George  W.  Ellis  as 
Burviving  qmuse  would  inherit  subject  to  the 
payment  of  certain  notes  which  he  and  fala 
deceased  wife  had  sii^ied.  qne  of  which  was 
secured  by  mortgage  upon  the  land.  The 
chief  evidence  as  to  what  transpired  in  con- 
nection with  the  transaction  that  given  by 
defendants.    From  this  it  appears  that 


#B»fOr  sUwE  MMS  see  SUM  topic  and  XST-MUMSBR  la  all  Key-^Numbered  Digest;  ana  l^«n^ 


Digitized  by 


Google 


334 


163  PACIFIC  BBPOBITBB 


George  W.  Bills  liad  piior  to  the  execution 
of  the  deed,  on  several  occasions,  said  to  de- 
fendants that  he  wanted  them  to  hare  the 
property;  .that  he  recognized  the  (dalms 
against  the  estate  therein  of  his  deceased 
wife  would  have  to  be  paid  In  order  to  clear 
the  property  of  the  lien  thereof,  and  also 
recognized  his  liability  upon  other  outstand- 
ing notes  for  small  amounts — as  to  all  of 
which  he  expressed  the  wish  that  defendants 
pay  the  same.  And  they  told  him  they 
"would  carry  out  his  wishes — whaterer  he 
wanted  done  they  would  do."  At  the  request 
of  deceased,  Mr.  Blxby  prepared  the  deed, 
and  he,  with  defendants,  was  present  when 
it  was  executed.  At  this  time,  according  to 
the  testimony  of  one  witness,  Mrs.  Belshaw, 
Mr.  Blxby,  in  reply  to  somethli^  said  by  the 
grantor  to  defendants,  stated,  "You  will  have 
to  give  them  a  straight  deed  and  trust  to 
their  honor  to.  do  what  you  want  them  to  do." 
At  the  time  of  the  execution  of  the  deed  no 
deOnite  Instructions  bad  been  given  by  the 
grantor  as  to  what  he  wanted  th^  to  do, 
but  the  fair  Inference  la  that  In  conveying 
the  property  he  relied  upon  their  promises 
to  carry  out  and  comply  with  the  wishes  he 
had  In  mind,  viz.  the  payment  of  certain  sums 
of  money  to  third  parties,  which  constituted 
the  consideration  for  the  conveyance  to  them. 
Five  days  after  the  execution  of  the  deed,  to 
wit,  on  November  25,  1911,  the  bill  of  sale 
was  executed,  and  on  the  next  day  the  gran- 
tor told  defendant  Funk,  to  whom  he  had 
delivered  the  bill  of  sale,  that  he  wanted 
Nana  Sanders,  Mabel  Warren  Coulter,  and 
the  wife  of  Funk  to  have  $500  each,  and 
I^wena  Belshaw  $200,  making  a  total  of  $1,- 
700.  At  this  time  Funk  made  a  mCTiorandum 
of  what  his  Uncle  had  said,  and  later  com- 
municated the  same  to  his  codefendant.  Aft- 
er the  death  of  George  W.  Ellis  both  defend- 
ants, In  effect,  made  statements  acknowledg- 
ing that  their  ancle  had  conveyed  the  land 
to  them  In  consideration  of  their  complying 
with  his  wishes,  which,  as  we  have  aeesi,  was 
to  pay  to  third  parties  to  whom  he  owed  no 
legal  obligation  the  sum  of  $1,700.  This 
promise-Mxmcedlng  that  the  promise  to  pay 
his  debts  was  within  the  statute  of  frands 
for  the  reason  that  it  was  not  evidenced  by 
writing— rConstltuted  a  sufficient  considera- 
tion for  the  transfer  of  the  land  to  defend- 
ants by  deed  absolute  In  form.  No  creditor 
of  deceased  is  attacking  the  transfer.  No 
claim  is  made  that  the  grantor  was  at  the 
time  mentaHy  incompetent,  or  that  the  con- 
veyance was  obta&ed  by  fraad  or  duress. 
Neither,  as8umlz«  sndi  f^ct  to  be  material.  Is 
there  anything  In  the  record  Sndlcatisg  that 
defendants*  promises  were  not  be  j)erformed 
until  after  Uw  grantor's  death.  Hence  the 
transactim  cannot  be  oonstmed  as  a  testa- 
mentai;y  disposition  of  the  proiwrty  belonging 
to  the  grantor's  .estate^ 
Appellant  leltes  npou  tlie  case  of  Knight  r. 


Tripp.  121  Cal.  874,  54  Pac  267,  and  that  of 
KlmbaU  v.  Tripp,  136  Col.  631,  68  Pac.  428. 
In  those  cases  it  appears  that  the  proiwrty 
was  transferred  to  defendant  Tripp  to  be  by 
him  dl^sed  of  In  accordance  with  a  memo- 
randnm  only  In  the  event  of  the  gmntor's 
death ;  and  It  was  there  held  that  the  trans- 
fer of  the  property  constitated  gifts  causa 
mortis,  but  since  no  delivery  thereof  was  had 
prior  to  the  donor's  death,  they  failed  of 
their  purpose.  In  the  opinion  filed.  In  tho 
case  of  Knight  v.  Tripp,  the  court,  in  refers 
ence  to  an  instrument  containing  the  donor's 
instructions,  says: 

"By  this  memorandum  the  disposition  of  tb* 
property  is  Umited  to  the  event  of  death.  •  •  • 
It  is  very  clear,  therefore,  that  It  was  not  in- 
tended by  Mrs.  Cook  to  make  &  present,  irrev- 
ocable gift  of  the  property  to  him  (Tripp),  and 
that  Bhe  did  not  intend  that  he  should  in  any 
event  have  all  of  the  pnqierty  for  kimgeU." 

In  our  opinion,  these  cases  are  to  be  dis- 
tinguished from  the  case  at  bar,  since  In  the 
former  no  promise,  aa  here  made  by  defend- 
ants, was  made  by  Tripp  to  pay  the  amounts 
specified.  Moreover,  in  those  cases  the  pay- 
ment was  In  express  t^ms  made  contingent 
upon  the  death  of  the  grantor. 

Conceding  that  In  a  judgment  upon  nonsuit 
the  evidence  must  be  construed  most  strong- 
ly in  fiivor  of  the  plalntUT,  we  are  neverthe- 
less constrained  to  hold,  upon  a  more  careful 
consideration  of  the  record  than  that  given 
on  the  former  hairing,  tbat  the  Judgmmt 
should  be  affirmed;  and  It  Is  so  ordered. 

We  concar:  OOMH]CY,  P.  J.;  JAMSS,  J. 


SMITH  V.  HIRST  et  aL   (Civ.  1865.) 

(District  Court  of  Appeal.  First  District.  Cali- 
fornia.   Jan.  12,  1917.   On  Hdieariog, 
Feb.  9.  1917.) 

L  Bnxs  AND  Notes  «s»416  —  FaiSBimimiT 
roR  PATian!n>— TiUE. 
The  maker  or  h(Mer  of  a  note  cannot  dianga 
the  time  of  day  at  which  it  shall  be  payabtev 
and  at  which  its  maker  shall  be  in  default 
f<H-  QOQpaymeot  by  merely  delivering  it  to  a 
bank  for  collection,  nor  can  the  tune  when 
notice  of  dishonor  may  be  given  be  thus  ad* 
vanced. 

[Ed.  Note.— For  other  coses,  see  Bills  and 
Notes,  Cent  Dig.  }{  1164-1172,  1174-1177.] 

2.  Bills  and  Notes  «=941&— Notice  or  Dis- 

HONOB— Vebsal  Notice. 
A  mere  verbal  statement  made  In  the  course 
of  the  afternoon  of  the  day  of  maturity  ot  a 
note  to  the  eSect  that  it  had  not  been  paid 
would  be  insufficient  notice  of  dishonor. 

[Bd. .  Note. — For  otlier  cases,  see  Bills  and 
Note8,_Oent.  Dig.  ff  112^3137,  1143,  1144.] 

8.  Bills  ahd  Nona  «S9416  —  Moixoi  of 

DiSHONOB— Tm. 

Sodi  notice  was  also  premature. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  1}  U64-1172,  1174-1177.] 

Appeal  from  Siqieilor  Court.  Otty  and 
County  of  San  Francisco;  JT.  M.  Seaw^f 
Judge. 
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Action  by  K.  G.  L.  Smith  against  C.  H. 
Hirst  and  N.  A.  Dorn.  Judgment  for  defend- 
ant Doru,  and  plali^iiE  appeals.  Affirmed  on 
petition  for  rehearing,  opinion  amended*  and 
petition  denied. 

Plllsbury,  Madison  &  Sutro,  of  San  Fran- 
cisco; for  appellant.  N.  A.  D(tm^  F.  A.  Dorn, 
and  O.  D.  Dom,  all  of  San  Fnndsoo,  tor  re- 
spondent!. 

BXGHARDS,  T.  "nils  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendant  N.  A. 
Dom  after  his  demnrrer  to  the  third  amended 
complaint  of  the  plaintiff  had  been  sustained, 
the  latter  declining  to  farther  amend  his 
pleading. 

The  facts  of  the  case  are  Uiese :  On  March 
1,  1912,  tlhe  def^dant  C.  H.  Hirst  made,  ex- 
ecuted, and  dellrered  to  one  L.  X^.  Long  bla 
promissory  note  for  the  sum  of  $1,S00,  paya- 
ble one  year  after  date,  of  which  said  note 
the  defendant  N.  A.  Dom  was  the  Indorser. 
Before  the  maturity  of  said  note  the  maker 
thereof  absconded  and  departed  from  the 
state  of  California,  and  had  neither  a  resi- 
dence nor  place  of  business  therein  at  the 
time  said  note  fen  due.  Prior  to  the  maturi- 
ty of  the  note  said  li.  L.  Long  transferred  and 
delivered  the  same  to  the  plaintiff  herein, 
who,  also  prior  to  the  date  of  its  maturity, 
delivered  said  note  to  the  Crocker  National 
Bank  of  San  Francisco  for  collection.  Tbp 
flrst  day  of  March,  1913,  the  date  of  the  ma- 
turity of  said  note  fell  on  Saturday.  At 
about  the  hour  of  4  o'clock  of  said  day,  said 
note  not  having  been  paid,  the  said  bank  di- 
rected one  Alice  Spencer,  a  notary  public,  to 
give  noUce  <tf  dishonor  of  said  note  to  said 
defendant  Dom,  and  at  about  4:30  o'clock 
of  said  day  said  Alice  Spencer  personally 
and  orally  notified  said  Dom  that  the  said 
€.  H.  Hirst  had  absconded  and  departed  from 
the  state  of  California  and  was  then  absent 
from  said  state,  and  that  said  note  had  not 
been  presented  to  C.  H.  Hirst  for  payment 
and  had  not  been  paid  by  him.  On  the  mom- 
Ing  of  Mardi  8,  1913,  said  Alice  Spencer  in< 
closed  in  an  envelope  a  wrlttai  notice  signed 
by  her,  to  the  effect  that  said  note  had  not 
been  paid,  and  addressed  and  mailed  the 
same  to  the  defendant  Dom  at  his  office  ad- 
dress in  the  dty  of  San  Francisco,  which  no- 
tice said  Dorn  received  at  his  said  office  ad- 
dress on  the  morning  March  4,  1918.  He 
did  not  pay  the  note,  and  this  action  was 
commenced  to  recover  upon  the  same.  The 
Judgment  of  the  trial  court  In  faVor  of  said 
defendant  was  predicated  upon  the  foregoing 
facts. 

Tbe  sole  question  presented  for  decision 
upon  this  appeal  is  as  to  whether  or  not  the 
-said  defendant  Dom  had  due  notice  of  the 
dishonor  of  the  note  in  question  so  as  to  bind 
him  as  Its  indorser.  The  appellant  seems  to 
concede  that  the  written  notice  from  the  nota- 
ry public  mailed  to  said  Dom  at  his  office 
xm  Mardh  8,  1918,  and  received  by  him  on 


the  morning  of  the  following  day.  to  ttie  ef- 
fect that  the  noto  had  not  be^  paid,  was 
Insufficient  to  bind  him  as  an  Indorser  there- 
on for  the  reason,  apparently,  that  It  was 
not  addressed  to  the  indorser  at  bis  place  of 
residence  as  the  Code  requires  (Civ.  Code,  S 
3144) ;  and  ai^Uant  therefore  rests  his 
whole  case  and  argument  upon  tbe  conten- 
tion that  the  oral  notification  that  tbe  maker 
of  the  note  had  absconded  and  that  the  note 
had  not  been  paid,  given  to  said  Dora  at 
about  the  hour  of  4 :30  o'clock  on  the  day  od 
which  the  noto  fell  due,  constituted  a  suffi- 
cient notice  of  dishonor.  The  respondent, 
liowever,  insists  tbat  notice  of  dishonor  must 
be  In  writing ;  but  that  whether  or  not  such 
be  the  case,  this  notice  was  premature  be- 
cause given  before  the  time  arrived  when  the 
note  could  be  dishonored  by  the  nonpayment 
thereto,  viz.  the  close  of  tbe  day  on  which 
it  fell  due.  The  appellant  omcedes  that  this 
contmition  might  be  sound  if  the  note  had  re- 
mained In  the  hands  of  the  plaintiff,  but 
claims  that  the  respondent  cannot  avail  him- 
self of  it  because  the  note  was  delivered  to 
a  bank  for  collection  the  business  hours  of 
which  close  at  8  o*<dock  p.  m.  of  bushieaB 
days  except  tbat  on  Saturday  they  dose  at 
12  o'clock  noon. 

[1-S1  We  cannot  give  our  adherence  to  a 
mle  that  tbe  maker  or  holder  of  a  note  can 
change  the  time  of  day  at  which  it  shall  be 
payable  and  at  which  its  maker  shall  be  in 
default  for  the  nonpaymmt  thereof,  by  mere- 
ly delivering  it  to  a  bank  tor  collection;  nor 
that  the  time  when  notice  ita  dishonor  may 
be  given  can  be  thus  advanced.  Aside  from 
this,  however,  it  seems  qulto  clear  from  a 
reading  of  sections  3141  to  3145,  inclusive,  of 
tbe  Civil  Code  tbat  notice  of  dishonor  of  ne- 
gotiable instruments  must  be  In  -writing; 
and  that  a  mere  verbal  statement  made  in  the 
course  of  the  aftemoon  of  the  day  of  ma- 
turity of  the  note  to  the  effect  that  it  had 
not  been  paid  would  be  an  Insufficient  notice 
of  dishonor.  Besldea,  sn^  a  notioe,  irre- 
spective of  Its  Inflrmttles  in  ptAnt  of  torm 
and  substance,  would  be  premature.  There 
were  several  hours  still  remaining  of  that 
day  whidi  the  naikn  of  said  note  had  within 
which  to  pay  the  same,  and  the  fact  as  to 
whether  or  not  he  had  absconded  or  departed 
from  the  state,  or  had  neither  residence  nor 
place  of  business  in  it,  could  not  operate  to 
either  enlarge  or  lessen  the  rights  and  lia- 
bilities of  the  indorser  (R<^>er  v.  Gould.  22 
Cal  App.  114.  IBS  Pac.  .822 ;  Civ.  Code,  3141) ; 
and  the  fact  that  the  maker  of  the  note  had 
absconded  or  was  absent  from  the  state,  or 
had  neither  residence  nor  place  of  business 
In  it,  while  it  might  excuse  presentment  to 
him  for  payment*  would  not  excuse  the  holder 
of  the  note  from  giving  notice  of  dishonor 
to  Its  indorser  (Applegarth  v.  Abbott,  64  Cal. 
459,  2  Pac.  43). 

The  case  of  California  National  Bank  v. 
Wtidon,  14  CaL  App.  76S-,  US  Pac;  884,  la 


Digitized  by  Google 


336 


168  PAdmo 


BBPOBTBB 


(OftL 


dearly  dlatlngulsliable  aa  to  Its  facts  from 
the  case  at  bar ;  and  whatever  la  said  there- 
in with  reference  to  notice  of  dishonor  mast 
he  limited  in  its  application  to  the  facts  of 
that  particular  case,  and  cannot  be  held  as 
sustaining  the  doctrlae  that  the  notice  of 
dishonor  which  Is  required  to  be  given  to 
the  indorser  of  a  promissory  note  is  excused 
by  an  excusable  failure  to  present  the  note 
for  payment  to  the  maker  except  in  the  cases 
spedfled  In  sections  3155,  3156,  and  3157  of 
the  ClvU  Code. 

For  the  foregoing  reasons,  the  Judgment 
appealed  £ixmi  Is  aiBrmed. 

We  concur:  I^BNNON,  P.  J.;  KERRI- 
GAN, J. 

On  Rehearing. 

PER  CURIAM.  Our  attention  having  for 
the  first  time  been  called  upon  petition  tor 
a  rehearing  to  the  case  of  Pierce  v.  Schaden, 
56  Cal  406,  wherein  it  was  held  that  sec- 
tions 3141  to  314^  of  the  CMl  Ck)de  did  not 
operate  to  change  the  common-law  rule  allow- 
ing notices  of  dishonor  to  be  given  verbally, 
our  opinion  heretofore  filed  Is  modified  by 
striking  therefrom  the  following  words:  "It 
seems  auite  clear  from  a  reading  of  sections 
3141  to  3145,  inclusive,  of  the  OlvU  Code,  that 
notice  of  dishonor  of  negotiable  instruments 
must  he  in  writing" — the  foregoing  paragraph 
being  unnecessary  to  the  decision  of  the  case. 
The  opinion  of  the  oourt  heretofore  filed  be- 
ing thug  amended,  the  petition  tox  a  lebear- 
Ing  will  be  denied. 


SAWTBR  T.  McROSKDT.   (Civ.  1B59.) 

(District  Court  of  Appeal,  First  District.  Cali- 
foniia.   Jan.  10,  1917.) 

Appxal  and  Bbboe  «s3979(4)— Niw  Tkxaz^ 

COHIXIOTINa  KVIDSNCK. 

The  discretion  of  the  trial  court  lu  grant- 
ing a  new  trial  on  conflicting  evidence  la  abso- 
lute, and  will  not  be  interfered  with  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3872.] 

Appeal  txom  Superior  Oourt*  Olty  and 
County  of  San  Frandaco;  J.  M.  Beawell, 

Judge. 

Action  by  F.  W.  Sawyer  against  U  H.  Mc- 
Roskey.  From  an  order  granting  defendant's 
moti<Hi  for  a  naw  trial,  plaintiff  appeola.  Af- 
flrmed. 

F.  W.  Sawyer,  of  San  Frandaco,  for  ap- 
pellant V,  H.  Dam,  of  San  FranctRso^  for 
reQ)<»ident 

Mr.  Presiding  Jnatloe  Lennon:  This  was 
an  action  for  the  purchase  price  of  61  shares 
€£  a  certain  corpwatlon  alleged  to  have  been 
sold  by  the  plaintiff  to  the  defendant  The 
defense  was  that  there  was  bo  delivery,  and 
that  there  was  no  sale,  and  that  if  there  bad 
been  a  sale,  tbn  nle  was  raMnded.  Upon  the 


trial  of  the  case  the  plalntlfrs  evidence  tend- 
ed to  show  that  there  had  been  a*  dellrery  of 
the  stodc  and  a  subsequent  refusal  to  pay  for 
the  same.  Up<m  behalf  of  the  defendant 
there  was  some  evidence  tending  to  show 
that  there  bad  been  do  delivery.  The  trial 
court  made  its  findings  In  fiivor  of  the  plain- 
tut,  finding  that  there  bad  been  a  dellTezy 
and  a  completed  sale.  A  motion  for  a  new 
trial  was  made  by  the  defendant  based  upon 
all  the  statutory  grounds,  including  the  In- 
sufficiency of  the  evidence  to  support  the  flnd< 
Ings,  which  motlffli  was  granted.  The  appeal 
is  from  the  order  granting  such  motion,  and 
In  its  consideration  of  course  all  of  the 
grounds  of  the  motion  are  involved  In  order 
to  test  the  correctness  of  the  order.  Do  you 
concede,  Mr.  Sawyer,  that  there  was  evidence 
adduced  upon  the  trial  In  the  court  below 
sufficient  to  have  supported  a  finding  in  fa- 
vor of  the  defendant? 

Mr.  Sawyer  (plaintiff  in  person):  No. 

Mr.  Presiding  Justice  Lenaon:  The  evl< 
dence  is  conflicting? 

Mr.  Sawyer:  I  hardly  think  so.  The  evl* 
dence  shows  by  the  defendant's  own  testi- 
mony— ^by  Mr.  Dam's  testimony  in  the  mat- 
ter— that  there  was  a  delivery  of  the  stock. 

Mr.  Presiding  Justice  Lennon:  Condi- 
tional? 

Mr.  Sawyer:  Well,  that  may  be. 

Mr.  Presiding  Justice  Lennon:  That  cre- 
ates a  conflict  does  it  not? 

Mr.  Sawyer:  Is  it  a  substantial  conflict  in 
the  face  of  an  agreement  to  pay  $600  and  the 
defendant  repudiated  bis  contract?  The 
stqc^  was  actually  delivered  to  Mr.  Dam,  aud 
he  was  to  pay  the  $500  the  next  morning.  ^Ir. 
Sawyer  went  to  Mr.  Dam's  office  for  the 
$600,  and  immediately  the  contract  was  re- 
pudiated. A  party  who  repudiates  his  con- 
tract by  refusing  to  pay  cannot  rescind. 

Mr.  Presiding  Justice  Lennon:  But  Mr. 
Dam  was  not  the  purchaser ;  be  was  merely 
the  attorney  for  the  purchaser;  and  his  tes- 
timony was  to  the  effect  that  the  stodc  was 
delivered  to  him  conditionally  and  not  abso- 
lutely. 

Mr.  Sawyer:  That  Is  the  efCect  of  his  tes- 
timony, but  I  think  that  does  not  make  a 
substantial  conflict  in  the  testimony. 

Mr.  Presiding  Justice  Lennon:  If  there 
was  a  condltUmal  delivery  to  Mr.  Dam,  who 
was  not  the  purdiaser,  then  there  was  no 
absolute  delivery  as  yon  allegft 

Mr.  Sawy»:  He  was  tbe  agent  txa  the 
parcbas». 

Mr.  Presiding  Justice  Lenn<nt:  If  the  de- 
livery was  omditlonal  it  was  not  alwolnte. 

Mr.  Sawyer:  Of  course,  if  that  Is  tbe  view 
your  taooOTs  tain  about  tiiat  mattor,  I  of 
course  am  out  on  that  theory,  but  I  think 
there  was  not  a  substantial  conflict 

Mr.  Prestdlqg  Jnatioe  LeoDoa:  Waant 
there  some  evidence  in  the  record  that  the 
plalntUt  sabseqnent  to  tbe  aUeged  8ale>  and 
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d^ver;  InvolTed  liere,  liad  commenced  an 
action  to  restrain  the  sale  of  tbat  stock  tox 
the  nonpaymrait  of  an  asseesment,  and  In 
effect  averred  In  tbe  allegations  of  Qie  com- 
plaint In  that  action  that  he  was  still  the 
owner  of  the  stock? 

Mr.  Sawyer:  Yes,  but  also  qoallfled  with 
a  statement  in  the  complaint  that  the  action 
was  commenced  to  protect  the  stock  against 
an  Illegal  assessment 

Mr.  Presiding  Justice  Lennon:  That  was 
evidence  against  the  plalntUt  tending  to  show 
that  be  was  still  the  owner  of  the  stock,  and 
negatived  the  claim  of  a  sale  and  delivery  as 
alleged  In  the  complaint  In  this  action.  That 
was  some  evidence  which  would  In  a  meas- 
ni^  have  81^)ported  a  finding  In  ftvor  of  the 
defendant  had  the  court  bq  found  In  the  first 
Instance. 

Mr.  Sawyer:  That  Is  sufficient  evidence  In 
your  c^lnlon  to  make  a  conflict? 

Mr.  Presiding  Justice  LeDBon:  Not  that 
alone,  but  we  think  that  all  of  the  evidence 
adduced  upon  tbe  whole  case  created  a  sub- 
stantial conflict;  and  the  rule  Is,  wherever 
there  Is  a  conflict  In  the  evidence,  and  a  find- 
ing might  be  rightfully  made  either  way,  and 
the  lower  court  grants  a  new  trial  in  general 
terms — as  It  did  In  this  case — ^Its  dlscreUon 
la  absolute,  and  cannot  be  Interfered  with  by 
this  court  Wendllng,  etc,  v.  Olenwood,  eta, 
163  Cal.  411,  416,  96  Pac.  1029. 

Mr.  Sawyer:  That  Is  the  only  question,  as 
to  whether  there  was  a  substantial  conflict 
You  have  stated  the  facts  better  than  I  could, 
and  whether  there  was  a  Bobstantlal  cmfllct 
Is  entirely  with  your  honors. 

Mr.  Presiding  Justice  LENNON  (Mr.  Jus- 
tice KBRBIOAN  and  Mr.  Justice  BIOHARDS 
concurring):  We  are  satisfied  that  the  case 
Is  as  we  have  stated  It  generally,  that  there 
Is  a  substantial  conflict  in  the  evidence,  and 
therefore  the  discretion  of  the  trial  court  in 
granting  a  new  trial,  grounded  In  part  upon 
the  Insufficiency  of  the  evidence,  cannot  be 
disturbed  by  this  court  For  that  reason  the 
<Hrder  appealed  from  is  affirmed.  It  is  fur- 
ther ordered  that  the  statement  of  the  case, 
the  views  of  counsel,  and  the  otmduslon  of 
the  court  as  expressed  upon  the  oral  argu- 
ment of  the  case,  be  transcribed  by  the  sten- 
ogr^hlc  reporter,  and  that  said  transcrlih 
tlon  be  filed  as  the  <q>lnIon  of  the  court 


WAGNEB  V.  OARDINBT  rOUNTAIN 
BRUSH  00.  et  aL   (Civ.  1888.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.  Jan.  11,  1817.) 

Appeal  and  Ebbob  ^3»46  —  Auovm  In- 
volved—Statute. 
Under  Code  Okv.  Proc.  i  62,  Umltinc  the 
jnrisdictitm  ci  the  Appellate  Court  to  cases 
where  the  demand  amounts  to  $300,  where 
judgment  against  defendant  on  his  liability  as 
a  stockholder  was  for  less  than  $900,  and  the 


demand  in  the  complaint  as  "g^tmrt;  hfm  was 
for  less  than  $300,  Uie  Appdlata  Court  had  no 
jurisdiction  of  plaintitTs  ap^teal  fnnn  an  order 
setting  aside  judgment 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  198-301.] 

Appeal  tnm  Bnpolor  Court,  Oftr  and 
County  of  San  Francisco;  Frank  3.  Murasky, 
Judge. 

Action  by  O.  Wagnw  against  the  Carding 
Fountain  Brush  Company,  a  corporation, 
Niels  Lund,  and  others.  Judgment  was  taken 
against  Lund  by  default  and  he  moved  that 
it  be  set  aside.  The  motion  was  denied,  and 
Lund  made  another  motion  to  set  aside  satis- 
faction of  the  judgment  procored  by  plain- 
tiff by  proceedings  agidnst  other  defendants, 
and  the  judgment  From  an  order  granting 
the  motltoi  as  to  tbe  judgment  plaintUF  ap- 
peals.  Appeal  dismissed. 

Hiram  E.  Casey,  of  Ban  Frandaco,  for  ap- 
pellant L.  D.  Manning  and'U  O.  Fish,  both 
of  Oakland,  for  respondents. 

PBR  CURIAM.  In  this  action  the  plain- 
tiff sued  the  Cardlnet  Fountain  Brush  Com- 
pany to  recover  upon  a  promissory  note  ^v- 
en  by  tliat  corporation,  and  included  as  de- 
fendants the  names  of  a  number  of  persona 
who,  It  was  alleged,  were  stockholders  of  the 
corporation  in  certain  amounts,  giving  at  the 
same  time  the  total  subscribed  capital  stock 
of  the  corporation,  and  stating  in  the  com- 
plaint, in  so  far  as  It  referred  to  them,  the 
amount  that  was  due  from  each  upon  his 
stockholder's  liability  for  this  debt.  The 
total  amount  of  the  debt  was  atKmt  $3,000, 
and  the  stockholder's  liability  of  Niels  Lund, 
the  respondent,  was  figured  out  in  the  com- 
plaint at  alMut  $111.  Lund  did  not  appear, 
and  a  judgment  was  taken  against  him  for 
the  said  amount  of  his  sto<^older'B  liability, 
with  some  added  Interest  Learning  of  tlie 
judgment  ai^rently,  Lund  then  appeared, 
and  moved  the  court  to  set  aside  the  judg- 
ment upon  the  ground  that  the  court  had 
no  jurisdiction  over  the  subject-matter  of  the 
action  for  the  reason  that  as  far  as  he  was 
concerned,  the  action  was  brought  to  recover 
a  less  amount  than  $300.  Before  that  motion 
%ould  be  brought  on  to  bearing  It  appears 
that  the  plaintiff  procured  a  satisfaction  of 
the  Judgment  by  proceedings  against  some 
other  defendants,  so  that  when  the  motion 
did  come  on  to  be  heard,  It  appeared  that  the 
judgment  had  been  satisfied,  whereupon  the 
court  denied  that  motion.  Thereupon  defend- 
ant LuDd  made  another  motion  before  the 
court  to  set  aside  the  satisfaction  and  the 
judgment  The  court  granted  the  motion  as 
to  the  judgment  whereupon  the  plaintiff  ap- 
peals from  that  order. 

At  the  threshold  the  respondent  calls  at- 
tention to  the  fact  that  since  this  judgment 
against  him  was  for  less  Uian  the  sum  of 
$300,  and  since  the  demand  in  the  complaint 
for  that  judgment  was  for  leas  than  $300^ 
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this  court  bBB  no  jarisdlcUon  of  the  appe&l, 
because  the  Jurisdiction  of  this  court  Is  limit* 
ed  to  cases  .where  the  demand  amount  to 
$300  (Code  ClT.  Proa  i  62);  and  the  respond- 
&at  cites  as  npholdlng  his  contention  the  case 
of  Gorton  T.  Ferdlnando,  64  Cat  11,  27  Paa 
041. 

We  are  of  the  opinion  that  this  court  has 
no  jurisdiction  of  the  appeal;  and,  since  that 
question  stands  upon  the  threshold  of  the 
matter.  It  would  be  idle  to  go  further  Into  the 
merits  of  the  case.  The  appeal  Is  therefore 
dismissed. 


SUNSET  LUHBEB  CO.  t.  DUNLAP  et  ux. 
(Civ.  1012.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Jan.  11,  1917.) 

coubtb  «=»121(1)— jubisnictionai.  amount— 

Cautoehia  Supeuor  Coubt. 
In  an  action  for  (310.10,  the  balance  due  on 
the  Bum  of  $606.10  for  goods  sold,  alleginf;  that 
$250  had  been  paid  on  account,  where  the  an- 
swer denied  that  ?310.10  was  due,  and  there  was 
a  Judgnient  for  plaintiff  for  the  sum  demaaded, 
the  issue  before  the  superior  court  involved  $300 
or  more,  and  bence  was  within  its  jurisdiction. 

fEd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  K  410,  418.  416.  428.] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H,  Donahue,  Judge. 

Action  by  the  Sunset  Lwmber  Company 
against  George  T.  Dunlap  and  wife.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Sterling  Garr,  of  San  Francisco,  and  P.  M. 
Bmner,  of  Oakland,  tor  a]K>eilanta.  0.  U 
Of^Tln.  of  Oakland,  for  respondent 

LENNON,  P.  J.  The  plaintiff  in  this  case 
commenced  an  action  for  the  sum  of  $310.10, 
which  the  complaint  alleged  was  the  balance 
due  of  the  sum  of  $506.10  alleged  to  be  the 
reasonable  value  of  goods  sold  to  the  defend- 
ants. The  complaint,  however,  Incidentally 
alleged  that  the  sum  of  $250  had  be&a  paid 
on  account  of  the  $S06.10,  followed  by  the 
above-mentioned  allegation  that  there  was  a 
balance  of  $310.ld  due  and  unpaid.  The  an- 
swer of  one  of  the  defendants  denied  that 
there  was  any  amount  due,  and  the  other 
denied  that  the  sum  of  $310.10  was  du&  The 
case  came  on  for  trial  upon  the  Issues  thus 
raised.  The  defendants  did  not  appear,  and 
judgment  went  for  the  plaintiff  for  the 
amount  demanded.  The  appeal  is  taken  from 
the  judgment,  and  the  p<^t  is  made  tliat  the 
trial  court  did  not  bave  jurisdiction  of  the 
action  because  the  demand  was  for  less  than 
$300. 

While  the  allegations  of  the  complaint 
taken  In  conjunction  with  the  prayer  for 
judgment  created  some  ambiguity  and  uncer- 
tainty, the  Issue  raised  by  the  answer  of 
one  of  the  defendants  and  atten^ited  to  be 
raised  by  the  other  was  as  to  whether  the 


sum  of  |81(K10.  tbe  amotmt  for  which  judg- 
ment was  prayed,  was  doe  and  owing.  No 
demurrer  was  Interposed  to  tha  complaint  on 
the  ground  of  ancertalntr,  and  the  issue  be> 
fore  the  court  as  above  stated  Involved  an 
amount  within  the  Jurisdlcti<Hi  of  the  court. 
The  judgment  Is  therefore  affirmed. 

We  coDear:    BIGHARDS,  J.;  EGRBI- 

GAN,  J. 


Ex  parts  AEI.  (Or. 

(District  Court  of  Appeal,  Third  District,  Oalt- 
fornia.    Jan.  0,  1017.) 

1.  Intoxicating  Liquobs  4=»48— liicansES— 
Revenue  Measube. 

Ab  a  revenne  measure  a  Hcenw  can  only  be 
imposed  upon  the  business  of  selling  intoxicat- 
ing liquors,  etc.,  and  a  single  sale  does  not  eon- 
shtute  the  carrying  on  of  sudi  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  49.] 

2.  Intozicatino  Liquobs  9=»6— Bkoulation 
— pouce  powee. 

The  sale  ai  spirituoos  liquors  is  a  matter 
to  be  regulated  under  the  police  powers  ot  the 
state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liiquors,  Cent  Dig.  {  4.] 

3.  Intoxicating  I/Iquobs  ^=>14d(l)  —  In- 
cense—Pew  ai.tt — Obdinancs. 

The  city  of  Sacramento,  as  ttf  wfaidi  tbere 
are  no  general  laws  limiting  the  power  of  the 
council  to  make  stringent  or  even  prohibitive 
regulatiims  as  to  the  sale  of  intoxicating  liq- 
uors, has  the  pbwer  to  rcxulate,  including  the 
power  to  determine  whether  tbe  privilege  of 
selling  intoxicating  liquors  may  be  exercised 
and  uie  requirements  of  the  persons  who  may 
be  granted  the  privilf^  of  making  sales,  and 
under  an  ordinance  making  it  unlawful  to 
sell  or  dispose  of  Intoxicating  liquors  without 
having  obtained  a  license,  anaer  penalty,  with* 
out  providing  for  the  license  of  single  sales  of 
liquors,  and  providing  for  a  license  fee  from 
which  dty  derived  revenue.  <me  might  be  con- 
victed of  a  sin^e  illegal  sale  without  having 
first  obtained  a  license. 

[Ed.  Note.— For  other  cases,  see  Tntoiricsting 
Liquors,  Cent.  Dig.  H  150,  168.] 

AivllcatiMi  by  S.  Akl  for  a  writ  of  habeas 
corpus.  Writ  denied,  and  petitioner  re- 
manded. 

John  J.  Bauer  and  J.  V.  Hart,  both  of  Sac- 
ramento, for  petitioner.  M.  B.  Bradford, 
Dlst.  Atty.,  and  Stephen  Otis,  Asst.  Dlst. 
Atty.,  both  of  Sacramento,  for  respondent. 

PLUMMER.  Judge  pro  tern.  On  the  6th 
day  of  March,  1916,  the  petitioner  was  con- 
victed In  the  police  court  of  the  city  of  Sac- 
ramento of  Illegally  selling  intoxicating  liq- 
uors. The  gravamen  of  the  offense  consists 
In  having  sold  liquors  without  first  having 
obtained  a  license  therefor,  and  consisted,  so 
far  as  the  record  shows,  of  a  single  sale. 

It  is  contended  on  the  part  of  the  petition- 
er that  the  ordinance  under  which  the  peti- 
tioner was  convicted  is  a  revenue  measure, 
and  therefore  tbe  dty  has  no  power  to  impose 
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a  license  opob  a  tingle  aale.  Tbe  title  of  the 
ordinance  InTotred  Is  as  follows : 

"An  ordinance  regnlatbig  the  sale  of  wines, 
flpbitBotia  and  malt  lignon;  prescribing  a  li- 
cense tberefor,  regulating  the  management  and 
conduct  of  places  where  such  liquors  are  sold, 
furnished  or  given  away,  and  fixing  a  penalty 
for  the  violation  of  this  ordinance. 

Section  1  provides : 

"It  shall  be  unlawfnl  for  any  person  to  keep 
a  saloon,  bar,  barroom,  tippling  hoase^  dram 
shop,  store  or  other  place  where  any  wine,  ale 
or  beer,  or  any  spirituons,  vinouB,  malt  or  mix- 
ed liquors,  or  any  intoxicating  drinks,  are  mann- 
&ctiired,  sold  or  given  away,  or  to  manufacture, 
sell,  diepeuse  or  give  away  any  such  wine,  ale 
or  beer  or  spintuous,  vinous,  malt  or  mixed 
liquors,  or  any  intoxicating  drinks,  without  first 
having  obteined  a  license  therefor  as  Brovided 
in  Ods  ordinanee." 

Ttie  petltloii«r  was  Brreated,  prosecated, 
and  convicted  under  ttie  second  provision  of 
tlie  abovtf^oted  secttoo,  wtaldi  pniports  to 
make  it  imlawfaL  tax  one  to  sell  or  dispense 
Inttslcating  llqaws,  irrespective  ot  place, 
without  first  bavlnff  obtained  a  Iteense  so  to 
do.  The  petitioner  seeks  his  discharge  upon 
tlie  antborl^  of  the  cases  of  Meroed  Goont^ 
T.  Eelm,  102  Gal.  1C(K  86  Faa  898,  and  Ex 
parte  Scnbe,  llfi  Oal.  620.  47  Fac  S96,  and 
one  or  two  minor  cases  InroMng  tbe  prin- 
ciple there  considered. 

[1]  llksse  cases  ^Oeaiir  establKb  the  law 
that  as  a  revenoe  measure  a  license  can  tmly 
be  Imposed  iip<m  the  bnslheBS  of  selllDg  tntox- 
lcatli«  UQwna,  etc.,  and  that  a  single  sale 
does  not  constitute  the  carrying  on  of  such 
bnsliiess.  Bnt  these  cases,  and  especially  the 
Helm  Case^  recognize  the  dlflerence  between 
police  measnraa,  or  police  recnlatlons,  and 
ordinances  adopted  primarily  for  the  raising 
of  revenue.  The  court,  speaking  through 
Justice  Harrison,  In  th«  Meim  Case,  says : 

"Tbe  ri^t  oi  the  eoooty  to  prohibit  tbe  sale 
of  intoxicating  liquors  in  tbe  exercise  of  police 

fowers  conferred  upon  it  by  article  11,  section 
1,  of  the  Conetitotion  •  •  •  is  not  involv- 
ed in  the  determinati<Hi  of  this  case,  as  tbe  ordi- 
nance in  question  does  not  purport  to  have  been 
enacted  under  this  power.  By  its  very  terms 
the  ordinance  is  a  revenue  measure,  and  this 
suit  is  simply  a  civil  actirai  to  recover  a  lia- 
bility," eta,  ^'and  the  n^ection  of  a  tax  does 
not  come  within  the  exercise  of  police  powers. 
•  •  •  That  power  is  exercised  In  the  en- 
forcement of  tbe  penalty  prescribed  for  a  non- 
eomidiance  with  the  law,  or  for  the  doing  ot 
some  prohibited  act." 

No  prohibitive  acts  were  Involved  In  the 
Helm  or  Seube  Oases,  and  no  question  of  the 
police  power  of  cities  or  counties,  as  given  by 
section  11  of  article  11  in  the  Ck>Dstltutlon  of 
this  state,  was  involved. 

The  snbdlvlsion  of  the  Constitution  just  re- 
ferred to  reads : 

"Any  county,  city,  town  or  township  may 
make  and  enforce  within  its  limits  all  such  lo- 
cal, police,  sanitary  and  other  regulations  as 
are  not  in  conflict  with  general  laws." 

In  chartered  cities  of  this  state  there  are 
no  general  laws  restraining  or  limiting  ttie 
power  of  the  city  council  of  socfa  cities  to 
make  such  regulations  strb^ent,  or  even  pro- 
hibiting to  80  far  as  the  sale  «f  intoxicating 


liquors  is  omKemed,  nor  does  it  appear  that 
the  right  to  prohibit  or  regulate  the  sale  <rf 
intoxicating  liquors  depends  in  any  wise  up- 
on the  number  of  sales  Involved,  or,  as  said 
in  People  t.  Harrison,  256  U.  102,  99  M.  E. 
903,  Ann.  Caa.  1913E-.  362 : 

"The  manner  and  extent  of  its  regulatimi,  if 
permitted  to  be  carried  on  at  all,  are  to  be  de- 
termined by  the  state,  so  as  to  limit,  as  far  as 
poesible,  the  evils  arising  from  it." 

Crowley  t.  Chrlstensen,  137  U.  S.  86,  11 
8np.  Ct  18,  34  L.  Ed.  620 : 

"In  cities,  authority  for  such  regulation  or 
IHvhibition  has  been  conferred  by  the  Lfcisla- 
ture  upon  the  dt?  coondls,  and  all  s^es  of  In- 
toxicating liquor  are  unlawful  and  are  pro- 
hibited unless  made  by  virtue  of  a  license  grant- 
ed under  an  ordinance.  The  power  conferred 
upon  tbe  cttv  is  coextensive  with  that  of  the 
state,  and  mdades  authority  to  adopt  any 
means  to  reduce  the  evils  arising  from  the  sale 
of  IntoxicatiDg  ttauor,  reasonably  adapted  to 
that  end,  which  oo  Dot  violate  constitutional 
rights."  ' 

[2]  That  the  sale  ot  spirituous  liquors  is  a 
matter  to  be  regulated  under  tbe  police  pow- 
ers of  the  state  has  been  so  frequently  decid- 
ed that  the  enumeration  of  anthoxitles  Is  un- 
necessary. 

In  Ex  parte  Fedderwitz,  6  Cal.  Unrep.  Sfi2, 
62  Pac.  935,  the  ordinance  involved  provided 
that: 

"It  shall  be  a  misdemeanw  for  any  person 
to  sell  or  ^ve  away  any  spirituous  Uquors 
within  the  city»  except  a  licensed  druggist  sell- 
ing on  the  prescription  of  a  regularly  licensed 
physician." 

It  was  held  that  the  ordinance  was  valid, 
and  was  a  proper  exercise  of  the  police  pow- 
er of  the  state  In  prohibiting  a  single  act  of 
s^ng  or  glTlng  away  of  spirituous  liquors 
by  one  not  engaged  In  the  liquor  traffic.  The 
court,  speaking  through  Chief  Justice  Beatty, 
says: 

"The  charge  upon  which  tbe  petitioner  was 
convicted  was  that  of  sellii^  and  giving  away 
malt  and  spirituous  liquors.  It  is  not  alleged 
that  he  kept  a  saloon,  or  that  he  was  otherwise 
engaged  in  the  traffic,  either  as  a  wholesale  or 
retail  dealer;  and  the  question  is  whether  the 
ordinance  contains  a  valid  prohibition  against 
the  act  charged.  If  it  does,  it  matters  not 
that  it  may  contain  other  prohibitftms  whldi 
the  city  has  not  the  power  to  impose.  The 
ordinance,  in  that  cas&  would  be  mer^  void 
pro  tan  to,  and  its  partial  invalidity  would  not 
affect  the  judgment  against  this  petitioner.  It 
is  claimed  upon  tbe  authority  of  Merced  Coun- 
ty V.  Helm,  102  CaL  169,  39  Pac.  399,  that  a 
municipal  corporation  cannot  make  a  single 
act  of  selling  or  giving  away  intoxicants  a 
crime.  But  that  case  has  no  bearing  upon  the 
proposition.  That  was  a  civil  action  to  recover 
a  license  which  was  imposed,  and  could  only 
be  InqKMed,  for  the  privilege  of  conducting  the 
business:  and  it  was  there  held,  among  other 
things,  that  a  single  sale  was  not  carrying  on  a 
business  in  the  sense  ot  the  license  laws.  It 
does  not  foUow  from  this,  however,  that  a 
single  sale  may  not  constitute  a  crime  if  the 
ordinance  so  provides,  as  this  clearly  does.  And 
the  power  to  pass  such  an  ordinance  is  granted 
in  the  most  sweeping  terms  in  section  11  at 
article  11  of  tbe  Constitution." 

Justice  Beatt7  further,  in  his  oirinion  in 
tUs  case,  in  referring  to  tlw  Case  of  Gamp* 
bell,  74  CaL  20. 16  Pac  318,  6  Am.  St  Rep. 
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418,  points  otft  the  dlstliiCtlOD  wMcb  Is  appli- 
cable here,  and  says : 

court  was  careful  to  say  that  the  case 
did  not  inTf^Te  any  question  as  to  tlie  right  to 
•ell  liquor  apart  frmn  the  traffic,  but  it  was 
not  decided  or  intimated  that  a  prohiMtion  oS 
single  sales  iras  beyond 'the  powar  of  the  mu- 
nicipality.*' 

This  court.  In  the  Matter  of  Anixter,  22 
GaL  App.  lis,  134  Pac.  IBS,  had  before  It  an 
ordinance  InvolTlnr  the  restrictlTe  prindiHe 
here  iu  question.  The  ordinance  of  the  town 
of  Winters  provided : 

"It  shall  be  and  la  hereby  made  unlawful  tor 
any  person,  etc.,  within  the  corporate  limits  of 
the  said  town  of  Winters,  to  solicit  orders, 
take  orders  or  make  agreements  for  the  sale  or 
ddivery  of  any  intonefttlnc  UquOTs  or  lignor 
of  any  Und  whatenr,  or  in  any  qnantlty  w 
quantities.'* 

SectlMk  2  <tf  the  same  ordinance  contain- 
ed exceptions  allowing  registered  pharma- 
cists holding  licenses  to  sell  liquors  for  cer^ 
tain  purposes.  This  court,  speaking  through 
Justice  Hart,  held  that  there  la  absolutely  no 
restriction  npon  the  right  of  ttie  state,  In  the 
exercise  of  Its  powers  of  police,  to  deal  with 
the  business  of  selling  intoxicating  Uqnors 
by  retail  In  any  manner  that  It  deems  fit  or 
prefer.  A  state  or  its  municipalities  may 
prohibit  the  traffic  In  sudi  Uguora  altogether, 
or,  permitting  the  traffic  to  be  carried  <m, 
may  Impose  sudi  c<Hidlti(niB  upon  Its  exist- 
ence as  It  pleaaea. 

The  ordinance  inTolved  In  the  Anixter  Case 
did  not  relate  to  any  particular  place  of  do- 
ing business,  but  distinctly  made  It  a  mis- 
demeanor to  sell  intoxicating  liqucws  in  any 
qnantlty,  unless  the  person  came  within  one 
of  the  excited  classes  and  held  a  license  au- 
thorizing him  to  8^.  This  same  case  was 
before  the  Supreme  Court  In  186  Cal.  782,  138 
Pac.  353,  and  the  doctrine  was  there  affirm- 
ed that  a  state  and  its  subordinate  municipal 
agenda  may  pass  laws,  even  laws  penal  in 
their  diaracter,  regulating  and  Indeed  pro- 
hibiting the  sale  of  Intoxicating  liquors,  or 
soliciting  orders,  or  the  making  of  contracts 
for  the  sale  of  such  liquors,  and  also  holding 
that  sudtL  an  ordinance  was  a  valid  exercise 
of  the  police  power  granted  to  the  dtlea  of 

tills  stflt6 

In  Be  kldd,  5  CaL  App.  159,  89  Pac.  9S7, 
the  ordinance  in  relation  to  the  sale  of  In- 
toxicating liquors  in  the  dty  of  Riverside 
prohibited  the  sale  of  all  intoxicating  liquors 
by  any  person  except  that  the  dty  council 
might  issue  a  permit  to  a  keeper  of  hotels 
having  40  or  more  bedrooms.  This  ordlnanm 
was  upheld,  the  court  expressing  the  view 
that  the  constitutional  requirement  with  ref- 
erence to  the  nnlformity  in  operation  of  all 
laws  of  a  general  nature  has  no  application 
to  ordinances  enacted  In  pursuance  of  the 
legitimate  exercise  of  the  police  power,  and 
only  when  it  is  manifest  that  there  is  an  un- 
'iost  discrimination  do  courts  interfere. 

In  Dx  parte  Hansen.  158  CaL  494,  111  Paa 
■028,  Oie  ordinance  invdlved  provided  that  tt 


was  unlawful  for  any  person  within  the 

county  and  outside  mnnldpallties  therdn  to 
sell,  furnish,  distribute,  or  give  away  in- 
toxicating drinks  of  any  kind,  except  for 
certain  purposes.  The  offense  charged 
against  the  petitioner  was  the  purdiasing,  ro- 
celvlng,  and  accepting  a  particular  intoxicat' 
Ing  drink,  and  fomlsblng,  selling,  distribut- 
ing, and  delivering  the  same.  The  ordinance 
^'as  uphrid,  and  the  petitioner  remanded. 

In  Re  Coombs,  189  Cal.  484,  147  Paa  181, 
an  ordinance  of  the  city  of  Los  Angdes  pro- 
viding, among  other  things,  that  "no  person 
shall  sell  any  intoxicating  hqaor  in  any 
quantity  whatsoever,  exc^t  at  a  fixed  idace 
of  business,  or  without  first  obtaining  a 
license  therefor  under  the  provisions  of  the 
ordinance,"  was  upheld,  the  court  adding 
that: 

"The  power  to  regulate  invdves  a  wide  dis- 
cretion m  the  selection  of  the  daases  of  deal- 
ers in  Intoxicants  who  should  be  subjected  to 
regulation.  For  example,  an  ordinance  is  valid 
which  gives  the  right  to  sell  hgnors  only  by 
keepers  of  hotels,  and  permits  tae  serving  of 
intoxicants  only  in  the  dining  rooms  of  such 
hotels  and  as  parts  of  regular  meals.  Indeed, 
the  governing  power  whidi  may  prdiitdt  a  tUng 
altogetiier  may  impoae  even  amtnur  nrtrio- 
tiona  upm  its  existence." 

This  case  also  holds  otdlntDees  of  Oie  cbar- 
acter  tn-nirtA  In  tills  proceeding  to  be  leglti- 
matft  exerdses  of  the  prtloe  powefs  vested  In 
the  dty  conndls. 

[3]  In  the  case  at  bar,  there  Is  no  nnjnit 
or  InvldioiiB  dlarrimlnaticHi.  The  petltlonsr 
has  no  Inhemt  rii^t  to  sdl  Intoxicating 
liquor,  whether  In  one  or  many  sales,  and  fi« 
does  not  show  himself  to  be  one  of  the  ex- 
cepted dasses.  Tlie  power  to  regnlate  must 
necessarily  Indnde  the  power  to  determine 
whether  the  privilege  of  selling  Intoxicating 
liqnors  may  be  exerdsed,  and  also  the  re- 
quirements of  the  persons  who  may  be 
granted  the  privilege  of  making  sales. 

The  ordinance  before  the  court  Is,  by  Its 
express  terms,  declared  to  be  one  for  regulat- 
ing the  sale  of  spirituous  liquors;  it  ia  pro- 
hibitive and  penal  in  Its  terms,  and  explldtly 
makes  it  unlawful  for  any  one  to  sell  Intox- 
icating liquors  In  any  quantity  whatsoever, 
unless  he  comes  within  one  of  the  excepted 
classes,  and  has  first  obtained  a  license  to 
make  the  sale.  The  fact  that  the  ordinance 
cT'iitalns  no  provIslMi  licensing  single  sales  of 
intoxicating  liquors  does  not  alter,  diange, 
or  affect  its  penal  prohibitive  features.  The 
authorities  herein  reviewed  clearly  establish 
the  power  of  the  city  coundl  to  make  a  single 
sale  by  a  person  not  having  a  license  and 
not  within  the  excepting  dauses  a  misde- 
meanor, and  that  Is  exactly  what  has  been 
done  by  the  ordinance  under  review.  Nor 
do  any  of  the  provlslcms  of  the  ordinance  of 
the  dty  of  Sacramento,  exacting  the  payment 
of  a  crataln  sum  per  annum  before  any 
license  to  engage  in  the  business  of  selling 
liquors  can  be  granted,  change  the  character 
of  ttw  ordlnoooe    bf^iw.  a  PpUce  jc^pUatlo^. 
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As  we  have  Aown^  tbe  city  couimU  of  the  dty 
of  Sacramento  poBseases  tbe  undoubted  right 
to  regulate.  In  any  manner  that  It  sees  fit, 
and  this  regulatl<m  may  be  as  well  by  exact- 
ing licenses,  and  penalizing  sales  without 
licenses,  as  by  any  prohibitory  measures.  If 
that  Is  the  purpose  and  the  plain  intent  of 
tbe  ordinance,  It  Is  not  to  be  set  aside  on  the 
plea  that  the  city  may  derive  a  revenue 
therefrom,  nor  because  the  method  of  r^rulat- 
inu  may  not  be  efficient  The  prohibition  or 
penalizing  of  single  sales  of  intoxicating 
Uaaor  must  be  held  to  come  within  the  neces- 
sary police  pow««  of  cities  and  counties,  aud 
its  exerdse  Just  and  reasonable,  and  a  meas- 
ure tending  to  minimize  the  evils  flowing 
from  the  traffic,  conflnlng  It  to  definite  and 
licensed  places  where  peace  oBlcau  may  al- 
ways exercise  supervision. 

It  fc^ows  from  what  has  been  said  that 
tbe  writ  must  be  denied,  and  the  petitioner 
remanded.   It  la  so  ordered. 


We  concur: 
NETT,  J. 


GHIPHAN,  P.  7.;  BUR- 


BBTAIIT  et'  aL  v.  BOARD  07  S17P*B8  OF 

ORANOBt  GOTTNT;  et  a).  (Oiv.  2184.) 
^Mstrlct  Oonrt  of  Appeal.  Second  District,  Oal^ 
Ifomia.   Jan.  11,  1917.) 

1.  CisnoitASi  <t=»21  —  Reuedt  —  Aotb  or 
Quasi  Judioiaz.  Body. 

The  proceedins  by  writ  of  review  is  under 
appropriate  circumstances  the  proper  means  of 
relief  against  void  proceedings  for  the  organiza- 
tioo  of  a  corporation  for  public  purposes  where 
the  method  of  its  creation  is  prescribed  by  stat- 
ute and  where  a  local  board  is  empowered  to 
create  it  upon  certain  conditions  and  the  ascer- 
tainment of  certain  facts  after  hearing  held 
upon  notice  to  interested  parties;  as  in  ascer- 
taining the  required  facts  and  determining  that 
they  exist,  tbe  board's  action  is  of  a  judicial 
character,  and  as  it  sufficiently  comes  within  tbe 
purview  of  the  writ  if  such  proceedings  are  of 
a  judicial  nature  and  are  exerdsed  by  a  quasi 
Judicial  body. 

[Ed.  Note— Fw  other  cases,  see  Gortiorari, 
Cent.  Dig.  Si  8S.  34.] 

2.  Cebtiorari  ^f=»50— Return— Evidenci. 

On  a  petition  for  a  writ  to  review  proceed- 
ings of  a  county  board  of  supervisors  on  a  peti- 
tion for  the  formation  of  a  storm  water  district 
under  act  approved  March  13,  1909  (St.  1900, 
p.  339),  as  amended  by  St  1913,  p.  504,  result- 
ing in  the  creation  of  such  district,  the  clerk  of 
the  board  in  making  the  return  required  of  him 
under  Code  Civ.  Proc.  i  1070,  might  certify  to 
the  fact  that  no  evidence  was  received,  which 
fact  may  be  then  considered  by  tbe  court,  and,  al- 
tboogfa  the  law  does  not  provide  for  taking  down 
or  preserving  the  evidence  in  such  proceedings 
by  the  board,  it  may  be  required  to  make  as  full 
a  return  as  it  is  possible  for  it  to  make  of  the 
facts  shown  in  evidence  before  it,  where  the 
4]ueation  raised  goes  to  the  fact  of  its  jurisdic- 
oon  to  act  upon  the  petition. 

[ESd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  S  131.] 

S,  Levees  «sb6  —  Stobu  Wateb  DiSTaxor  — 
Cbeation— Jurisdiction  of  Boabd  of  Su- 

pebvi80bs — ownehship  of  land. 
In  a  proceeding  on  petition  to  a.  county  board 
■of  supervisors  for  the  formation  of  a  storm  wa- 


ter district  under  St.  1900,  880,  H  1.  2,  as 
amended  by  St.  1918,  pp.  604.  606,  the  board's 
jurisdiction  to  act  upon  a  petition  of  those  rep- 
resenting themselves  to  be  owners  of  land  with- 
in the  proposed  district  depends  upon  the  fact 
that  they  are  such  ownen^  rather  than  upon  the 
act  of  receiving  ex  parte  testimony  at  a  time 
when  no  hearing  upon  notice  under  section  1 
could  be  had;  so  that  where  tbe  jurisdictional 
fact  of  ownership  existed  when  the  petition  was 
filed,  the  board's  failure  to  receive  testimony 
prior  to  passing  Its  resolution  of  intention  was 
□ot  a  sufficient  reason  for  holding  its  proceed- 
ings in  establishing  the  district  void,  though  it 
would  be  better  practice  for  the  board  to  re- 
quire sworn  evidence  of  such  fact  before  pass- 
mg  its  resolution  of  intention. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  i  16.]  ^ 

4.  Levees  —  Stobu  Wateb  Distbict  — 
pboceedi.'vgs  to  establish- notice. 
Under  the  Storm  Water  District  Act  (St 
1809,  p.  339.  as  amended  by  St.  1013,  pp.  504, 
505),  section  2  of  whidi  originally  required  tbe 
clera  of  court  of  the  board  of  supervisors  to 
mail  copies  of  the  specified  notice  to  each  owner 
of  land  In  the  proponed  district  whose  name  ap- 
peared as  such  on  the  last  completed  assessment 
roll,  the  omission  of  the  word  "completed"  from 
the  amsDded  section  was  immaterial,  as  an  un- 
completed assessment  roll  is  not  an  assesament 
roU  at  all;  and  the  sending,  on  June  27,  1916, 
of  copies  of  the  notice  of  intention  to  form  the 
district  under  the  resolution  of  Intention  to 
each  owner  whose  name  appeared  as  such  on  the 
last  completed  assessment  roll  of  the  county 
when  under  Pol.  Code,  |  367^  there  could  not  be 
a  completed  assessment  roll  for  1916  until  the 
first  Monday  in  July,  was  not  a  sending  of  no- 
tices to  those  whose  names  appeared  as  owners 
of  land  in  tbe  district  oa  the  "last  completed  sx- 
sessment  roU,"  and  was  not  the  giving  of  the 
required  notice,  so  that  the  board  was  without 
power  to  proceed  further  in  the  formation  of 
the  proposed  district  until  the  statutory  notice 
had  been  given, 

[Ed.  Note.-^oT  other  cases,  ass  I^veas,  Cent 
Dig.  S  16.] 

Petition  for  t  irrlt  of  review  by  Snsanna  P. 
Bryant  and  others  acalnst  tbe  Board  of  Su- 
pervisors ot  the  Cmmty  ot  Onuge,  State  ot 
CallfomlAt  and  T.  B.  Talbot  and  ottm,  oon- 
Btltutlng  such  board,  and  W.  B.  ^milama, 
Count?  CleziE  and  ex  officio  Olerk  ot  tho 
Board.  Demnrrer  to  petition  overruled,  and 
resolution  of  Board  deielarlng  tbe  formation 
of  a  stwm  water  district  annulled  and  set 
aside. 

Gibson,  Dunn  Sc  Crutcher,  Wm,  J.  O'Brien 
and  E.  W.  BVeeman,  all  of  Los  Angeles,  for 
petitioners.  L.  A.  West,  Dlst.  Atty..  A.  R 
Koepsel  and  Walter  Eden,  Deputy  Dlst. 
Attys.,  all  of  Santa  Ana  (Homer  6.  Ames,  of 
Anaheim,  of  counsel),  for  respmdents. 

CONKHy,  p.  J.  CortlorarL  On  the  7th 
day  of  June,  1916,  there  was  preeented  to  tho 
board  of  supervisors  of  Orange  county  a  pe- 
tition for  tbe  formation  of  a  storm  water 
district  under  the  provisiona  of  an  act  en- 
titled, "An  act  to  provide  for  the  formation, 
organization  and  goverament  of  storm  water 
districts,  for  the  purpose  of  protecting  the 
land  therein  from  damage  from  storm  water 
and  from  tbe  mttera  of.  any  Jxuoavigable 
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stream,  water  coarse,  canyon  or  waeOi,  for  the 
construction  of  the  necessary  works  of  pro- 
tection by  said  district,  and  for  the  levying 
of  taxes  and  assessments  to  pay  for  the  cost 
of  constructing,  repairing  and  maintaining 
snch  Improvements,"  approved  Mardi  13, 
1909  (Stats.  1909,  p.  339) ;  such  district  to  be 
known  as  and  called  "United  Storm  Watef 
District  of  Orange  <;iounty."  Such  proceed- 
ings were  had  that  thereafter,  on  the  2d  day 
of  August,  1916,  the  board  of  supervisors 
[mssed  a  resolution  whereby  It  purported  to 
form  and  create  said  storm  water  district. 
On  the  Sth  day  of  September  the  petitioners 
herein  filed  their  petition  for  a  writ  of  re- 
view, and  the  writ  was  Issued.  Return  hav- 
ing been  duly  made  by  the  respondents,  who 
at  the  same  time  filed  a  demurrer  to  the  peti- 
tion, the  matter  has  been  argued  and  submit- 
ted at  the  same  time  upon  the  demurrer  and 
the  return. 

[1}  Respfflidents  claim  that  the  proceedings 
son^t  to  be  reviewed  cannot  be  examined 
into  under  a  writ  of  review,  because  it  is  not 
made  to  appear  that  tbe  board  of  supervis- 
ors has  exceeded  its  Jurisdiction  in  the  exer- 
cise of  a  Judicial  function,  and  because  the 
petitioners  have  a  plain,  speedy,  and  ade- 
quate remedy  by  tbe  writ  of  quo  warranto. 
This  contNition  cannot  be  sustained.  The 
proceedii^  by  writ  of  review  is,  under  ap- 
propriate circumstances,  the  correct  means 
of  relief  against  void  proceedings  for  the  or- 
ganisation of  a  corporation  for  piddle  pur- 
poses, where  tbe  method  of  creation  of  such 
coiporatlon  is  prescribed  1^  statate,  and  a 
local  board  la  empowered  to  create  the  cor- 
poraUon  upon  certain  conditions  and  upon 
the  ascertainment  of  certain  focts  such 
board*  after  a  bearing  bdd  after  notice  to 
the  parties  interested.  In  asoertainlziB 
the  required  fiicts  and  detamlnlng  that 
they  exist,  the  action  of  the  board  Is  a<  a 
judicial  character.  And  It  sufficiently  comes 
within  the  purview  of  the  writ  if  such  pro- 
ceedings are  of  a'  Judical  nature  and  are 
exmlsed  by  a  quasi  Jndidal  body.  Imperial 
Water  Go.  Na  1  v.  Btard  of  Supervisors  of 
Imperial  County,  162  Cal.  14,  120  Pac.  TSa 
Tbe  statute  relating  to  iJae  creation  of  storm 
water  districts  is  similar  in  cliaracter  to  the 
statute  providing  for  tbe  creation  of  irriga- 
tion districts,  referred  to  in  the  case  above 
cited.  The  present  proceeding  in  this  court* 
has  been  commenced  promptly,  in  order  to 
prevent  at  its  inception  the  organization  of 
the  district  The  case  is  therefore  dUferent 
from  those  where  de  facto  corporations  are 
transacting  business  as  existing  organiza- 
tions, and  where,  on  account  of  tbe  situation 
thus  existing,  it  has  been  held  tbat  quo  war- 
ranto was  tbe  exclusive  remedy.  Jagues  v. 
Board  of  Supervisors,  24  Cal.  App.  381,  141 
Pac.  404;  Keech  v.  JopUn.  167  Cal.  1,  at 
page  14, 106  Pac.  222. 

nie  petition  of  June  7,  1916,  was  signed  by 
81  persons,  of  whom  it  was  recited  In  tbe  pe- 1 


tltlon  that  they  were  "owners  of  land  whose 
names  appear  as  such  upcm  the  last  assess- 
ment roll  of  the  county  of  Orange,  state  of 
California,"  within  a  district  of  land  in 
Orange  county  described  In  the  petition  and 
which  those  petltiwiers  desired  to  have  form- 
ed into  a  storm  water  district.  Attached  to 
that  petition  was  a  certlfleate,  dated  June  7, 
1918,  signed  by  the  assessor  of  Orange  coun- 
ty, by  his,  chief  de^ty,  certifying  "that  more 
tban  ten  of  the  foregoing  names  appear  on 
the  assessment  roll  of  said  Orange  county  for 
the  year  1915-16  as  owners  of  pw^rty  with- 
in tlie  district  above  described."  Immediate- 
ly preceding  the  foregoing  certificate  was  a 
separate  certificate  by  tbe  same  officer  that 
"I  hereby  certify  that  ten  or  more  of  the 
above  signers  are  taxpayers  of  Orange  coun- 
ty." It  is  stipulated  that  no  evidence  was 
taken  or  received  by  the  board  of  supervisors 
as  to  the  genuineness  of  the  ^gnatures  to  any 
petition  filed  with  it  for  tbe  formation  of  said 
district  prior  to  the  adoptioD  (on  the  7th  day 
of  June,  1916)  of  the  resolution  of  intentl<ni 
to  form  said  district,  nor  was  any  evidence 
taken  or  received  by  said  board,  prior  to  the 
adoption  oC  said  resolution,  that  the  persons 
whose  names  were  subscribed  to  any  petition 
were  the  owners  of  land  wltbln  said  ptopoBeA 
dl^Tict,  other  than  tbe  above^nentloned  cer- 
tificates of  tbe  county  aaaenot.  It  is  further 
stipulated  tbat  on  the  25th  day  of  July,  1916, 
the  board  of  snpOTVlsors  rec^ved  evidence 
showing  the  genuineness  said  signatures, 
and  that  more  tban  ten  oC  said  signers  were 
owners  of  land  In  said  district,  as  shown  by 
the  assessment  rolls  of  1916-16,  and  there- 
after Biveared  on  the  assessment  roUs  of 
1916-17;  but  that  at  tbe  same  time  objection 
was  made  (though  not  by  tbepetltloneni  here- 
in) that  said  board  had  not  at  that  time  ju- 
risdiction to  organize  said  district,  because 
of  the  fact  that  v^xx  to  tbe  adoption  <a  the 
restiution  of  Intention  to  form  said  district 
no  proof  was  made  to  It  that  the  signatures 
attached  to  tbe  petition  were  the  genuine 
signatures  of  the  persons  whose  names  were 
signed  to  said  petition. 

Sectlcm  1  of  tbe  Storm  Water  District  Act 
of  1909,  as  amended  In  1918  (Statsi  1913,  pw 
604),  reads  as  follows: 

"Storm  water  districts  may  be  formed  under 
tbe  provieionB  of  this  act  (or  the  purpose  of 
protecting  the  lauds  In  such  districts  frmn  dam- 
age from  storm  water,  and  from  the  waters  from 
any  ionavisable  stream,  water  course,  canyon, 
or  wash  (or  sooh  districts  may  be  formed  for 
the  purpose  of  ^weoding,  ctmserving,  stcviiig, 
retaining  or  causmg  to  percolate  into  the  soil 
within  BQch  district  any  or  oil  such  waters). 
When  ten  or  more  owners  of  land  whose  names 
appear  aa  such  upon  tbe  last  assessment  roll, 
in  any  district  of  laod  which  lies  in  one  body 
and  is  liable  to  damage  from  storm  water  or 
from  the  waters  of  any  innavigable  stream, 
canyon  or  wash  (or  when  such  owners  desire  to- 
spread,  conserve,  store,  retain,  or  cause  to  per- 
colate into  the  soil  within  such  district  any  or 
all  of  such  waters).  shaU  present  a  petition  to- 
tjie  board  <rf  supervisors  u  the  county  in  which 
■aid  land  lies,  or  if  the  same  lies  In  more  than. 
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one  county,  then  to  Uw  board  of  aoperrisora  of 

the  count;  in  which  the  greater  area  of  such 
land  lies,  setting  forth  the  exterior  boundaries 
of  said  district  and  asking  that  tfa«  district  so 
described  be  formed  Into  a  storm  water  diatiiet 
under  the  prortsions  M  this  act.  tbe  said  board 
of  BUpervisora  shall  pass  a  resolution  dedlarlog 
th^r  intention  to  form  and  organize  said  portion 
of  skid  county  or  counties  into  a  storm  water 
district  for  the  purpose  of  protecting  tiie  lands 
therein  from  damage  from  storm  water,  and 
from  the  waters  of  any  innavigable  stream,  can- 
yon or  wash  (or  for  the  purpose  o,£  spreadinjar, 
conserving,  storing,  retaining  or  causing  to  per- 
colate Into  the  soli  within  such  district  any  or 
an  of  such  waters),  and  describing  the  eztnior 
boondaries  of  the  district.  Said  resolution  shall 
fix  a  time  and  place  for  the  hearing  of  the  mat- 
ter, not  less  than  thirty  days  after  the  passage 
thereof,  and  direct  the  clerk  of  said  board  to 
publish  a  notice  of  the  intention  of  the  board  of 
supervisors  to  form  such  storm  water  district, 
and  of  the  time  and  place  fixed  for  the  hearing, 
and  sbatl  detdgnate  some  newspaper  of  general 
cirenlatioo,  published  and  circulated  in  aaid  pro- 
posed storm  water  district,  or  if  there  is  no  news- 
paper so  published  and  circulated,  then  some 
newspaper  of  general  circulation,  published  and 
circulated  in  each  county  in  which  any  part  of 
said  proposed  district  Is  rituated  In  whidi  said 
notice  is  to  be-  published.** 

The  foregoing  quotation  does  not  differ 
from  the  same  section  as  enacted  In  1909, 
except  that  tbe  words  which  we  have  placed 
la  parentheses  were  added  in  the  amendment 
of  1913. 

Section  2  of  the  same  act,  as  amended  In 
1913  (Stats.  1913,  p.  505),  reads  as  follows: 

"Thereupon  said  clerk  shall  cause  to  be  pub- 
lished in  the  newspaper  or  newspapers  so  des- 
ignated, for  a  period  of  twenty  days  before  the 
date  fixed  for  the  hearing,  a  notice,  which  shall 
be  headed  'Notice  of  intention  of  the  board  of 
snpervisors  to  form  a  storm  water  district.' 
Said  notice  shall  set  fbrth  the  fact  <^  ih»  pas- 
sage of  such  resolution  with  the  date  thereof, 
the  boundaries  of  the  proposed  district,  and  tbe 
time  and  place  for  the  hearing,  and  shall 
state  tbat  it  is  proposed  to  assess  all  prop- 
erty embraced  in  said  proposed  storm  water  dis- 
trict, for  the  purpose  of  pa3ring  the  damages, 
costs  and  expenses  of  constructing  and  repairing 
such  dikes,  levees,  ditches,  canals  (reservoirs, 
shafts),  and  other  improvements  as  may  be  nec- 
essary to  protect  the  land  In  said  district  from 
damage  from  storm  water  and  from  waters  of 
any  innavigable  stream,  canyon  or  wash  (or  to 
spread,  conserve,  store,  retain  or  cause  to  perco- 
late into  the  soil  within  such  district  any  or  all 
of  saeb  waters),  and  the  neceasary  expense  of 
maintaining  said  district,  and  shall  refer  to  the 
resolution  for  further  particiriara.  Said  clerk 
shall  send  a  copy .  of  said  notice  by  registered 
mail,  postage  prepaid,  to  each  owner  of  land  in 
the  pK^xised  district  whose  name  appears  as 
such  on  the  last  assessment  roll  of  the  county 
or  counties  in  which  said  proposed  district  lies, 
addressed  to  such  owner  at  his  address  given  on 
such  assessment  roll,  or  if  no  address  is  given, 
then  at  his  last  known  address  or  if  it  be  not 
known  then  at  the  county  seat  of  the  county  in 
which  his  land  lies.  Said  clerk  shall  make  and 
file  in  his  office  an  affidavit  of  such  mailing, 
showing  the  names  and  addresses  of  the  persons 
to  whom  suidi  notices  were  sent,  which  shall  be 
prima  fade  evidence  that  sudi  notices  were 
mailed  as  herein  required." 

Tlte  An«golng  quotatlcm  Is  Identical  with 
the  same  section  as  enacted  In  1909,  except 
that  tbe  words  whldi  we  have  placed  la  pa- 
rentlmses  van  added  In  tbe  amendiiieiit  of 


1913;  and  ezc^t  that  where  the  amended 
sectloa  QSCB  tbe  words  "wboee  name,  appeals 
as  soch  on  the  last  aasesament  roll,"  the  orig- 
inal section  used  the  words  '♦whoee  name  a> 
pears  as  such  on  the  last  completed  nssoss 
mmt  rcU";  and  exon>t  Uiat  In  tbe  last  diuue 
of  the  section  the  word  **snch"  has  been  sub- 
stituted for  tbe  word  "said"  in  tbe  phrase 
"tbat  socb  notices  were  mailed." 

[1]  In  making  the  sttpnlatlon  to  wblcb  we 
have  referred,  It  was  fiirtber  agreed  tbat 
"sadi  parts  of  this  stipulation  as  the  coort 
sball  decide  are  compet«it  shall  be  deemed 
and  taken  as  the  return  of  the  respondents 
to  said  writ  of  review";  but  it  was  likewise 
agreed  that  lo  making  the  stipulation  the  re* 
spoDdents  did  not  admit  that  any  of  the  facta 
thus  admitted  were  material,  competent,  or 
relevant  The  respondents  now  contend  that 
the  fact  that  the  board  did  not  receive  any 
evidence  prior  to  passing  its  resolution  of 
June  7,  1916,  ^onld  not  be  considered,  be- 
cause It  is  a  fact  outside  the  record,  in  this, 
that  it  la  a  fact  which  could  not  be  set  forth 
In  the  return,  since  the  board  had  no  record 
of  tbat  fact.  In  support  of  this  proposition 
we  are  reminded  that  the  law  does  not  pro- 
vide for  taking  down  or  preserving  the  evi- 
dence In  a  proceeding  of  this  Mnd  before 
the  board  of  supervisors,  nor  for  the  settle- 
ment of  a  bin  of  exceptions;  and  we  are 
referred  to  Central  Pac.  R.  R.  C3o.  v.  Placer 
Co.,  34  Gal.  352,  and  Johnston  v.  Board  of 
Supervisors,  104  Cal.  890,  37  Pac.  1046,  as 
cases  in  point  In  those  cases,  however,  we 
observe  that  the  only  disputed  question  was 
as  to  the  Bufl3ciency  of  evidence  produced  be- 
fore the  board  of  supervisors  to  authorize  It 
to  determine  and  act  In  a  specified  manner ; 
the  record  clearly  showing  that  tbe  board  did 
have  Jurisdiction  to  hear  and  determine  the 
matter  concerning  which  it  was  acting.  As 
to  such  cases  it  was  held  tbat  In  a  certiorari 
proceeding  the  court  would  not  receive  other 
evidence  than  the  usual  record  to  show  what 
the  evidence  was  whldi  had  been  received 
by  the  board.  It  was  said  In  the  first  of 
those  decisions  that  some  convenient  mode 
might  have  been  adopted  by  the  board  for 
tbe  preservation  and  authentication  of  the 
evidence,  when  It  was  desired  to  have  the 
proceedings  reviewed ;  the  Inference  being 
that  in  that  event  the  evidence  thus  sliowu 
and  made  part  of  the  return  might  have  been 
considered  by  the  court.  That  being  so,  we 
think  that  the  clerk  of  the  board  in  maklDg 
the  return  required  of  him  (Code  Civ.  Proc. 
S  107(9  may  certl^  to  tbe  fact  tbat  no  evi- 
dence was  received,  and  that  this  fact  may 
then  be  considered  by  the  Court  There  Is 
another  and  even  more  forcible  reason  why 
In  a  case  like  tbe  present  tbe  board  might  be 
required  to  make  as  foU  a  return  as  It  Is 
posaibte  for  it  to  make  of  the  focts  shown  In 
evidence  t>eftne  it,  when  we  take  Into  con- 
sideration the  nature  of  the  qiiestl<Hi  pre- 
sented; tor  bere  tbe  qoestton  goes  to  the 
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rery  ftict  of  jnrlsdlction  of  the  board  to 
act  at  all  npon  the  petition  for  the  formation 
of  the  Btorm  water  district.  "An  exertion 
to  the  mle  that  the  sufficiency  of  the  evi- 
dence will  not  be  reviewed  is  made  when  the 
gnestlon  is  whether  jurisdictional  factjawere 
or  were  not  proved.  This  exception  arises 
out  of  the  most  important  office  and  fane- 
tlon  of  the  writ — the  keeping  of  inferior 
courts  and  tribunals  within  proper  bounds. 
If  the  decision  of  the  inferior  tribunal  as  to 
the  sufficiency  of  the  evidence  to  establish 
jartsdlctional  facta  were  not  reviewable,  the 
wilt  of  certiorari  would  be  of  no  avail  as  a 
remedy  against  an  assumption  of  Jurisdic- 
tion. And  for  the  purpose  of  enabling  the 
reviewing  court  to  determine  whether  Juria- 
dlctlonal  focts  were  established,  It  will  re- 
quire a  return  to  be  made  of  the  evidence 
upon  which  snch  focts  are  based."  Stumpf 
V.  Board  of  Supervisors,  181  Oal.  364,  387, 
68  Pac.  663,  664  [82  Am.  St  Rep.  350J.  Up- 
on  certiorari,  though  the  Inferior  tribunal 
is  required  to  certify  only  matters  of  record, 
yet  If  the  jurisdictional  facts  do  not  ap- 
pear of  record  It  must  certify  "not  only 
what  is  technically  denominated  the  record, 
but  such  facts,  or  the  evidence  of  them,  as 
may  be  necessary  to  determine  whatever 
Qoestlons  as  to  the  Jurisdiction  of  the  Inferi- 
or tribunal  may  be  involved."  Blair  v.  Ham- 
ilton, S2  CaL  4B;  Golden  Gate  Title  Co.  v. 
Superior  Court,  159  Cal,  474,  481,  114  Pac. 
978.  In  view  of  the  law  a«  thus  established, 
we  shall,  in  determining  this  case,  give  cred- 
it to  the  facts  stipulated,  and  overrule  the 
(Ejection. 

13}  While  Admitting  that  in  fact  more 
than  ten  of  the  signers  of  the  petition  of 
June  7,  1916,  were  owners  of  land  In  the 
proposed  storm  water  district,  whose  names 
appeared  as  such  on  the  assessment  roll  of 
1915-16  (and  thereafter  likewise  aiH>eared 
on  the  assessment  roll  of  1916-17),  the  peti- 
tioners herein  contend  that  since  the  board 
of  supervisors  passed  Its  resolution  of  in- 
tention of  June  7th  without  first  receiving 
evidence  to  prove  these  facta,  therefore  the 
board  was  without  Jurisdiction  to  pass  that 
resolution.  This  contention  Involves  the 
proposition  that  the  board's  Jurisdiction  de- 
pended not  merely  upon  the  actual  existence 
of  certain  Jurisdictional  facts,  but  also  upon 
the  production  to  the  board  of  some  formal 
evidence  of  those  facts.  And  it  involves 
the  further  proposition  that  the  alleged  de- 
fect of  Jurisdiction  (or  of  evidence  of  Juris- 
dictional facts),  thus  caused,  could  not  be 
remedied  by  evidence  which  the  board  re- 
ceived at  the  time  of  hearing  of  tbe  applica- 
tion after  notice  published,  at  which  time 
it  was  proved  that  the  necessary  number  of 
signers  of  the  petition  were  landowners  as 
required  Ity  the  statute. 

We  are  d  opinion  that  the  Jurisdiction  of 
the  board  to  act,  in  the  first  step  of  its  pro- 
oeedlnga,  upon  tbe  petition  of  those  who 
represented  themselves  to  be  landowners  of 
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land  within  the  proposed  district,  depended 
upon  the  fact  that  they  were  such  landown* 
ers,  rather  than  upon  the  act  of  receiving 
ex  parte  testimony  at  a  time  when  no  hear- 
ing u^n  notice  could  occur.  The  ease  diflFers 
from  that  of  People  v.  Town  of  Linden,  107 
Cal.  94,  40  Pac.  119.  In  that  case  tbe  stat- 
ute defining  tbe  proceedings  for  organisa- 
tion of  the  proposed  corporation  provided 
that  the  petition  should  be  accompanied  by 
affidavits  which  would  be  prima  facie  evi- 
dence of  tbe  requisite  number  of  signers; 
and  It  is  stated  in  the  decision  not  only  that 
the  affidavit  failed  to  state  the  necessary 
facts,  but  also  that  there  never  was  any  evi- 
dence of  the  genuineness  of  the  signatures 
ofiTered  before  the  board  of  supervisors,  and 
that  the  board  never  found  or  declared  that 
such  petition  had  been  In  fact  signed  by  the 
necessary  number  at  qualified  petitioners. 
But  in  this  case.  It  appears  that  after  the 
notice  required  by  section  1  of  the  statute 
had  been  given,  and  when  the  time  of  bear- 
ing thereby  provided  had  arrived,  the  same 
questions  of  fact  as  to  owner^p  of  land  by 
the  petitioners,  which  neceeaarily  came  be- 
fore the  board  as  matters  essoitial  to  the 
right  of  the  board  to  "declare  such  storm 
water  district  fcmned"  (section  4  of  Storm 
Water  District  Act  of  1909),  were  heard  and 
determined.  The  return  herein  shows  that 
at  that  time,  Jtily  26,  1916,  evidence  was  re- 
ceived and  the  fact  of  such  ownership  of 
land  the  petitioners  of  Jnne  7th  was 
duly  established.  It  therefore  duly  appears 
by  the  record  before  na  that  this  Jurlsdlc- 
tioiuU  fact  did  exist  when  the  petition  of 
Jnne  7th  was  filed.  This  being  so,  we  think 
that  the  omission  of  the  board  to  receive 
testimony  prior  to  passing  its  resolution  of 
intention  of  June  7th  does  not  establish  a 
sufficient  reason  for  holding  that  the  board's 
proceedings  were  void.  In  arriving  at  this 
conclusion  we  are  not  attaching  any  impor- 
tance whatever  to  tbe  certificates  of  the 
county  assessor  which  were  attached  to  the 
landowners'  petition.  Neither  do  we  d«ay 
that  it  would  be  better  practice  for  a  board 
of  supervisors  to  require  sworn  evidence  of 
some  kind,  of  Bn<^  facts,  before  passing  its 
resolntloa  of  intention  In  proceedings  oC 
that  kind. 

[4]  As  we  have  shown, '  section  2  of  the 
Storm  Water  District  Act,  as  adopted  In 
1909,  requires  the  derk  of  the  board  of  su- 
pervisors to  mail  copies  of  the  spedfled  no- 
tice to  each  owner  of  land  In  the  proposed 
district  "whose  name  afvears  as  sadi  on 
the  last  completed  assessment  roll,"  fltc; 
whereas  the  same  section  as  amended  In  1913 
omlta  the  word  "completed"  from  tbe  clause 
just  now  quoted.  This  verbal  change  made 
no  difference  in  the  meaning  of  the  clause^ 
An  uncompleted  assessment  roll  Is  not  an 
assessment  roll  at  all.  In  the  proceedings 
here  under  review,  as  the  return  herein 
shows,  coi^es  of  the  notice  of  intention  to 
form  fbB  United  Storm  Water  District  of 
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Orange  Ooonty  under  the  resolatlon  of  in- 
tention passed  Jane  7,  1916,  were  mailed 
to  sundry  persons  by  the  clerk  of  the 
board  on  the  2Tth  day  of  June,  1916.  On 
tbat  day  the  clerk  di^  made  his  affidavit 
of  mailing  such  notices  and  therein  stated 
that  he  had  sent  them  by  registered  mall, 
postage  pr^tald,  to  each  owner  of  land  In  the 
proposed  storm  water  district  "whose  name 
appears  as  such  on  the  last  completed  assess- 
ment roll  of  said  county  of  Orange."  The 
time  of  the  hearing  before  the  board  as  pro- 
vided In  the  notice  was  the  19th  day  of  July, 
1916.  The  hearing  at  that  time  was  duly  ad- 
journed to  the  25th  day  of  July.  On  that 
date  sundry  objections,  which  had  been  filed, 
were  presented.  One  of  the  objections  urg- 
ed at  tbat  time,  and  also  now  insisted  upon, 
was  that  copies  of  the  notice  bad  been  sent 
to  only  a  portion  ot  and  not  to  each  owner 
of  land  In  the  proposed  district  whose  name 
appeared  as  such  on  the  last  assessment  roll 
■  of  the  county.  The  objections  were  heard 
and  considered  by  the  board,  which  there- 
after overruled  the  objections  by  resolution 
wherein  it  was  recited  that  the  clerk  did  send 
a  copy  of  aald  notice  by  registered  mall,  etc., 
"to  each  owner  at  land  in  the  proposed  dis- 
trict whose  name  appears  as  such  on  the  last 
assessment  roll  of  said  county  ot  Orange, 
•  •  •  as  will  more  folly  appear  by  the 
affidavit  of  J.  Bf.  Backs  on  file  in  the  office 
ot  the  county  clerk  of  the  county  of  Orange." 
A  list  of  the  persons  to  whom  notices  were 
aent  Is  attached  to  the  affidavit  of  J.  M. 
'B&ckB,  the  clerk  of  the  board.  The  assess- 
ment roll  of  the  coan^  lor  the  year  1916- 
17  could  not  legally  have  been  completed  so 
aa  to  become  an  assessment  roll,  under  the 
pravlidon  of  the  Political  Code,  as  early  as 
the  27th  day  of  June.  The  board  of  super- 
visors cannot  hold  its  meeting  to  examine 
the  assessment  \)oak  and  eauallxe  the  assess- 
ment of  property  until  the  first  M(mday  In 
July  (Pol.  Code.  1  8672);  and  in  contemplar 
Hon  <k  law  there  cannot  be  a  completed  as- 
sessment  roll  until  the  business  of  equaliza- 
tion Is  ocnnpleted.  The  board  may  order  the 
addition  of  new  items  to  the  assessment  book. 
(Pol.  Code,  S  S681).  The  affidavit  of  Mr. 
Badcs,  therefore,  apparently  referred  to  the 
"assessment  roll"  of  1915-16. 

But  by  the  stipulation  to  whldb  we  have 
referred  It  is  admitted  (subject  to  respond- 
ents' objection  that  the  fhcts  "are  neither 
material,  competent,  or  relevant,  and  shall 
not  be  considered  unless  this  court  shall 
hold  that  th^  are  admissible)  that  It  ap- 
peared from  the  evidence  taken  before  the 
board  of  supervisors  at  the  hearing  before 
it  that  the  clerk  had  mailed  the  notice  only 
to  persons  whose  names  appeared  as  owners 
of  land  upon  a  partially  completed  assess- 
ment roU  of  1916-17  and  the  residue  from 
that  portion  of  the  statements  of  taxpayers, 
made  and  filed  with  the  county  assrasor  of 
said  county  between  the  0th  day  of  March, 


1916,  and  the  27th  day  of  June,  1916.  which 
had  not  at  that  time  been  altered  upon  said 
roll,  or  upon  the  reports  of  the  field  deputies 
of  said  county  assessor  made  and  filed  with 
said  county  assessor  between  said  dates; 
that  said  assessment  roll  had  at  that  time 
been  mostly  completed  and  there  were  but 
a  few  of  said  reports  of  field  deputies  which 
had  not  been  entered  on  the  book;  tbat  on 
the  27th  day  of  June,  1816,  no  assessment 
roll  for  the  fiscal  year  of  1916-17  had  been 
certified  by  the  county  assessor  of  said  coun- 
ty, or  delivered  by  said  county  assessor  to  the 
board  of  equalization  of  said  county.  But 
that  said  reports  of  field  deputies  of  the 
assessor  were,  on  the  27th  day  of  June,  1916, 
all  In  the  assessor's  office,  and  no  change  was 
afterwards  made  in  said  reports,  and  the  da- 
ta shown  by  said  reports  were  afterwards  put 
on  the  assessor's  books  of  1916-17;  so  that 
the  names  of  landowners,  appearing  on  the 
assessment  roll  of  1916-17,  as  the  same  was 
certified  and  filed  with  the  board  of  equaliza- 
tion on  July  S,  VBM,  were  the  same  as  ap- 
peared by  said  reports  of  said  field  deimtles 
from  whlcii  said  mailing  list  was  pr^red. 
That  said  clerk  In  mailing  the  aald  notices 
did  not  refer  to  ia  use  the  assessment  roll 
of  1916-16;  that  the  names  and  addresses 
shown  by  the  said  affidavit  of  the  AeA  are 
the  names  and  addresses  as  they  now  (cUite 
of  stipulation  b^ng  September  2S,  1916)  ap* 
pear  upon  said  assessment  roll  of  1916-17; 
but  it  does  not  contain  the  names  of  all  own- 
ers of  land  within  said  proposed  ^strict 
whose  names  appear  as  such  upon  the  as- 
sessment roll  of  1916-16.  Further  facte  are 
stipulated  showing  tbat  the  assessment  was 
delivered  to  the  board  of  equalisation  on 
July  3d  as  required  by  law,  and  that  the 
equalization  proceeded  to  completion  in  due 
form. 

For  the  some  reasons  and  upon  the  same 
authorities  which  have  led  us  to  accept  for 
use  herein  the  stipulated  ftect  that  no  eri- 
dmce  was  received  by  the  board  prior  to  the 
passing  of  Its  resolution  of  Intention,  we  al- 
so accept,  as  part  of  the  return,  the  foregoing 
agreed  facts,  whereby  it  appears  that  the 
clerk  did  not  mail  copies  of  the  notice  of  the 
subsequent  hearing  to  all  owners  of  land 
within  the  proposed  district  whose  names  ap- 
peared as  such  upon  the  last  assessment  roll, 
and  to  whom  the  statute  required  tbat  such 
notices  should  be  sent.  That  the  board  of 
supervisors  was  without  power  to  procted 
further  In  the  formation  of  the  proposed  dis- 
trict until  notice  had  been  given  to  all  per- 
sons whom  the  la^  baa  pointed  out  as  in- 
terested parties  entitled  to  such  notice  Is,  of 
course,  to  be  assumed  without  argument. 

The  petitioners  herein  further  contend  that 
the  notice  as  published  and  mailed  by  the 
clerk  is  not  In  the  form  and  does  not  contain 
the  matters  required  by  the  statute;  also, 
that  the  petition,  notice,  and  resolution  of 
intention  were  all  fatally  defective  in  that 
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the  attempted  description  of  the  exterior 
boundaries  of  the  proposed  district  Is  so  am- 
blgnous  on  Its  face  that  It  Is  impossible  to 
trace  the  proposed  boundaries  or  identify 
the  land  to  be  Included  In  the  district.  It 
appears  from  the  record  that  the  notice  as 
given  followed  the  form  prescribed  In  section 
2  of  the  Storm  Water  District  Act  as  enact- 
ed In  1909,  and  omits  all  of  the  additional 
matters  required  In  such  notice  under  said 
section  2  as  amended  in  1913.  It  Is  not  nec- 
essary for  us  at  this  time  to  enter  Into  a  dis- 
cussion of  the  effect  of  these  omissions  upon 
the  question  of  snfflciency  of  the  notice.  Nei- 
ther is  It  necessary  to  examine  into  the  al- 
leged defects  In  description  of  the  bounda- 
ries of  the  proposed  district  Since  the  Judg- 
ment herein  mnst  go  In  faror  of  the  petition- 
era  by  reason  of  the  failure  of  the  clerk  of 
the  board  of  supervisors  to  give  notice  to 
some  of  the  persons  entitled  thereto,  It  Is 
fair  to  assome  that  If  the  attempt  to  form 
the  storm  water  district  shall  be  prosecuted 
any  further,  care  will  be  taken  to  frame  the 
petition  and  the  notice  in  the  reqolred  statu- 
tory form  and  to  aToM  the  alleged  defects 
in  descriptloa  of  boandaries. 

For  the  reasons  herein  stated,  the  demur- 
rer ia  oTerruled,  and  it  Is  ordered  that  the 
resolnUon  of  the  board  of  superrlsors  of 
Orange  county  declaring  the  formation  of 
the  United  Stonn  Water  District  of  Orange 
,  County  be  and  the  same  hereby  la  annulled 
and  set  aside. 

We  ctmcnr:  JAHB8,  X ;  SHAW,  1. 


WOT/F  et  al.  T.  GALL  et  aL   (CSv.  1040.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifomin.  Dec.  9,  1916.  Retiearing  Denied 
Jan.  8, 1017.  Denied  by  Sainvme  Court  Feb. 
7,  1917.) 

1.  MaSBIAQB  «=»64— VaLIDITT— AKNtJUTEKT. 

UniSer  Civ.  Code,  {  82,  suba.  8,  declaring 
tbat  a  marriage  may  be  annulled  if  either  par> 
ty  to  it  WBB  of  nnsoand  mind  when  entering  into 
it,  inch  marriage  is  binding  upon  the  parties 
and  upon  all  the  world,  until  such  annulment 
ia  declared. 

'  fEd.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  88-108;  106.  lOtt,  109.] 

2.  COUBTS  «=>8,  9— STATUTBB— BXTBATBMI- 

TOBiAi,  Effect, 
The  laws  of  one  state  or  country  have  no 
extraterritorial  effect. 

nSd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  18.  1^] 

3.  BABTAnDS  ^a96— WbaIf  IiAW  Govbbit& 

The  courts  of  this  state  in  questionB  of  suc- 
cession will  apply  the  statutes  of  the  state  in 
determining  the  status  of  the  claimant  to  the 
succession,  and  If  claimant  shows  that  he  is 
entitled  thereunder  to  take  as  a  legitiraate  child 
it  is  sufficient,  and  the  fact  that  by  the  law  of 
his  own  country  he  is  illegitimate  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  |  247.] 


4.  BasTABDS  ^105— RtOBT  To  IHHKBITAKCB 
— I^XHSAt.  KlHDBCD— STATUIXS. 

Cir.  Code,  {  215,  provides  that  an  illegiti- 
mate cliild  becomes  I^dmate  by  the  subsequent 
marriage  of  its  parenta,  and  eectioD  230  provides 
that  when  the  father  qf  an  illegitimate  child 
publicly  acknowle^es  It  as  his  own,  ate.,  th» 
child  is  thereupon  deemed  for  aUpurposes  legitl- 
mate  from  its  birth.  Section  1387  provides  that 
every  illegitimate  child  is  an  heir  of  the  person 
acknowledging  him  to  be  his  child  and  is  an 
heir  of  his  mother,  but  that  be  does  not  repre- 
sent hie  father  or  mother  by  inheriting  any 
part  of  the  estate  of  his  or  her  kindred,  lineal 
or  collateral,  unless  before  its  death  his  parents 
shall  have  married,  and  his  father  thereafter  ac- 
knowledges or  adopts  him.  Section  13S6  confers 
rights  oE  inheritance  upon  legitimate  children. 
Held,  that  section  1887  does  not  apply  to  chil- 
dren legitimated  under  sections  215  and  230,  and 
that  such  children  inherited  as  prescribed  by 
RectioD  13S6  by  right  of  representadtm  of  their 
derenf^ed  father  their  part  of  their  grandmoth- 
er's estate. 

[Ed.  Note.— For  other  eases,  see  Bastards, 
Cent  Dig.  SS  263,  204.] 

5.  Babtabds  ^=>  100— Right  or  iNHEBrrANce 
— CoMMOiT  Law.  ' 

At  common  law  a  child  bom  out  of  wedlock 
was  filios  nuUius  and  had  no  heritable  blood, 
meaning  no  more  than  tbat  certain  l^al  disa- 
bilitiea  were  attached  to  his  status,  one  of  which 
was  his  lack  of  capadty  to  Inherit  from  his  fa- 
ther or  his  parent's  kinared. 

[Kd.  Note.— For  other  eases,  ses  Bastards, 

Cent.  Dig.  H  263,  264.] 

6.  BASTABDS  4»105— IHSABIUTIBS— Iitbkbit- 

ANCB— Statute. 
The  Le^slatiire  can  remove  the  disabilities 
of  IHegltimate  children  as  the  right  of  inbmt- 
ence  of  both  legitimate  and  illegitimate  children 
alike  is  a  creature  of  law  aod  can  be  changed 
at  any  time  and  to  any  extent;  and  the  Legis- 
lature, granting  legitimacy  in  general  terms, 
can  perpetuate  former  disabilities  or  create 
new  ones,  or  discriminate  against  persons  legit- 
imated by  statute. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  SS  263.  2&4.] 

7.  Bastards  ^»10&— Right  or  iNBSBrrANCs 
— Statutes — Confljctino  Pbovisions. 

There  is  no  conflict  between  Civ.  Code,  | 
1387,  giving  certain  restricted  rights  of  ioboit* 
ance  to  illegitimatee  as  such,  and  tlie  later  pro- 
vision of  section  230,  conferring  legitimacy,  even 
though  the  same  conditions  are  made  sufficient 
to  confer  legitimacy  which  formerly  only  gave 
restricted  rights  of  inheritance;  rinee  where 
there  are  two  conflicting  sectiims  in  a  Code  or 
other  compilation  that  section  prevails  which  is 
derived  from  a  source  which  may  be  considered 
as  the  latest  expression  of  the  lawmaking  pow- 
er, without  regard  to  tha  rsl^ve  podtioD  at 
such  secti«is  In  the  Ooda 

-  [Ed.  Noto.^For  other  oases,  see  Bastards, 
Cent  Dig.  H  263,  264.] 

8.  Descent  akd  DisTBSBurxoif  «=»2&-Con- 
BTsucnoN  or  Statutes  —  "Childrbw"— 
"Lawttji.  Isstjs." 

The  words  "children"  and  "lawful  issue," 
when  found  in  statutes  of  succession,  are  not 
to  be  ecmflned  to  their  strict  eomnum-law  stgnM- 
catioB. 

[Ed.  Notes.— For  other  eases,  see  Descent  and 
Distributiau,  Cent  jAg.  H  78,  77. 

For  other  definitiona,  see  Words  snd  Phrases, 
First  and  Second  Series,  CHdldreii;  LawCbl  Is- 
sne.] 
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Hi.  Baotabm  4B>ll—Is«miuTion— Statutes 

— MXNOBS. 

GIt.  Code,  I  215,  providioK  that  an  lllegiti- 
mate  chiM  becomes  legitimate  by  the  sabsequent 
maniaere  of  its  parents,  and  acction  230,  pro- 
Tiding  that  when  the  bttfan  ot  an  iUegltiniate 
<diild  makes  public  acknowledgment,  etc,  such 
child  is  therenpfm  deemed  for  all  purposes  legit- 
imate from  its  birth,  are  not  confined  w  their  ap- 
plication to  children  who  have  not  attained  thtir 
niajorit7> 

[Ed.  Note.— For  other  esass,  ass  Bastards, 

Gent  Dig.  S  13.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
tant,  Judge. 

Action  by  Arturo  Wolf  and  Maria  Julia 
Wolf  against  Charles  Fnnkenstein  Gall  and 
otiiers.  Judgment  tot  plaintiffs,  and  from  a 
part  of  the  Judgment  defendants  appeal. 
Part  of  Judgment  aiipealed  from  affirmed. 

Behearlng  d»iied  by  Sniweme  Court  16S 
PacSSO. 

See,  also,  162  Pac:  US. 

"*  J.  R.  Pringle,  Edgar  D.  Peixotto,  and  t«on 
Samuels,  all  of  San  B^rancisco,  for  appellants. 
Geoi^e  Lezinsky  and  Theodore  A.  Bell,  both 
of  San  Frandsco,  for  respondents. 


KERRIGAN,  J.^^rturoWolf  and  Maria 
Julia  Wolf,  the  re^onderPESTh  this  case,  are 
the  children  born  out  of  wedlock  of  Newman 
Wolf  and  Carmen  Gonzales,  and  seek  to  hare 
awarded  to  them  a  share  In  the  property  de- 
scribed in  the  complaint  as  heirs  at  law  of 
Tobe  Fuukensteln,  deceased,  their  grand- 
mother, by  right  of  representation  of  their 
deceased  father,  it  t>elng  the  claim  of  re- 
spondents that  the  subsequent  marriage  of 
their  parents  legitimated  them  by  virtue 
of  the  provisions  of  section  215  of  the  Civil 
Code,  and  that  their  adoption  by  their  father 
into  Ms  family  in  connection  with  such  mar- 
riage also  had  for  its  effect  their  legitimation 
under  section  230  of  tbe  same  Code^  The 
court,  among  other  things,  decreed  that  the 
respondents  are  heirs  at  law  of  said  Tobe 
Funkenstein,  and  entitled  to  succeed  to  a 
part  of  her  estate,  and  It  Is  from  this  por- 
tion of  the  Judgment  that  the  defendants 
have  appealed. 

The  Judgment  la  declared  to  be  erroneous 
for  various  reasons,  among  them  being  the 
alleged  failure  of  the  respondents  to  prove 
that  they  were  the  children  of  Newman 
Wolf,  that  the  marriage  ceremony  between 
Wolf  and  their  mother  was  in  fact  a  mar- 
riage; the  contention  that  there  was  no  ac 


after  a  carefol  review  of  Oie  record  that  the 
evidence  sustains  the  view  that  Newman 
Wolf  and  Carmen  Gwzales  were  the  parents 
ol  the  respondents;  that  they  were  duly 
married  on  July  21,  1913,  both  of  the  re- 
spondents at  that  time  having  attained  the , 
age  of  majority  ;■  and  that  If  any  acknowl- 
edgment of  the  respondent  was  required  it 
was  suffldently  established. 

[1]  Equally  without  merit  Is  the  contention 
of  the  appellants  that  the  marriage  of  New- 
man Wolf  and  Carmen  Gonzales  was  a  nul- 
lity by  reason  of  Wolfs  mental  condition  at 
the  time  of  its  celebration.  The  evidence  .-' 
does  not  show  him  to  have  been  entirely 
without  understanding.  A  similar  question 
arose  In  the  case  of  Estate  at  Qregorson,  iCO 
Cal.  21,  116  Pac.  60,  L.  R.  A  19160,  697,  Ann. 
Cas.  1912D,  1124,  and  it  was  there  held  that 
while  subdivision  3  of  section  82  of  the  Civil 
Code,  declaring  that  a  marriage  may  be  an- 
nulled If  either  party  to  It  was  of  unsound  ^ 
mind  at  the  time  of  entering  into  it,  It  was 
binding  upon  the  parties  and  upon  all  the 
world  un^l  such  annulment  was  declared. 

[I,  3^p5sjt-dowe  think  that  the  fact  that 
Wolf  vttv-uu  ffllbn  and  domiciled  outside  of 
California  renders  ineffectual  the  acts  claim- 
ed to  r^ult  in  the  legitimation  of  respond- 
ents. A^hUeitls  generally  true  that  the 
laws  01  6ne  state  or  country  have  no  extra- 
territorial effect,  on  the  other  hand,  when 
the  status  of  a  person  is  under  consideration 
before  the  courts  of  this  state  in  questions  of 
succession,  they  will  apply  our  own  statutes 
In  determining  the  status  of  the  claimant  to 
the  succession ;  and  if  the  claimant  shows 
that  by  applying  our  law  he  Is  entitled  to 
take  an  a  Intimate  c^lld,  it  Is  sufficient,  and 
the  fact  that  by  the  law  of  his  own  country 
he  is  not  legitimate  is  immaterial.  In  the 
case  of  Blythe  v.  Ayres,  96  Cal.  532,  564,  31  ^ 
Pac.  915,  19  I.>.  B.  A.  40,  the  plaintiff  was  an 
illegitimate  nllen  and  at  all  times  domiciled 
beyond  the  Jurisdiction  of  California,  and 
claimed  to  succeed  to  the  estate  of  her  Intes- 
tate father  by  reason  of  having  become  legit- 
imated by  acknowledgment  on  his  part  in 
nccordnnce  with  the  provisions  of  section  230 
of  tbe  Civil  tode.  In  upholding  her  claim 
the  court  ')ld: 

"Our  statute,  conjoined  with  principles  of  In- 
ternational law,  would  have  changed  her  bas- 
tardy to  learitimacy  in  the  world  at  large;  and 
regardless  '  international  law,  and  regardless  of 
all  law  of  foreign  countries,  our  etntute  law 
alone  -Would  have  made  her  Intimate  in  the 
world  at  In  rite  tohenever  and  kotoever  that  quea- 


knowledgment  of  respondents  as  his  children  i  'ton  nhmiM  pre»ent  itadf  in  ike  oowtt  of  CaU- 
by  Newman  Wolf,  and  principally  for  the .  fomta.^' 


reason  that  even  conceding  the  findings  of 
(the  trial  court  as  to  these  matters  to  be  cor- 


[4-4]  This  brings  ns  to  the  principal  con- 
tention of  the  appellants  In  the  case  and  the 
rect,  the  respondents  are  debarred  by  the !  one  argued  at  length  by  them,  viz.  that  In 
provisions  of  section  i.>S7  of  the  Civil  Code  ;iny  event  liie  respondents,  being  born  out  of 
from  inheriting  an^'  part  of  the  estate  fi  lawful  wedlock,  are  not  capable  of  inheriting 


their  grandmother. 
Notwithstanding  the  argument  of  the  sp- 


an}' ptrt  their  grandmother's  estate,  for 
ttat.-  rf-a^u  that  to  so  inherit  they  must  tak 


pellants  to  tye  contrary,  we  are  aatisflediby  right  of  representation  of  their  fatbe^^ 
'ur  otbir  «&..•»  »m  ubm  Wptc  sad  Kn-NUVVj^A  in  all  SLir-ifamlMrad  Olcwu  Mid  IndaiM 
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and  that  by  section  1387  of  the  OItU  Code 
the  rl^t  given  to  Illegitimates  of  succession 
to  the  estate  of  lineal  or  collateral  kindred  of 
their  parents  Is  expressly  limited  to  the  es- 

/tes  of  their  brothers  and  sisters. 
The  qnestl<Ht  of  the  rights  of  snocesslon  of 
a  child  legitimated  by  statute  to  succeed  to 
his  grandmothw's  estate  is  new  In  this  state, 
and  for  that  reason  Is  one  of  more  than  or- 
dinary Interest  CSecElon  1887^  referred  to 

&)mvG,  reads  as  foUdwa.'^  —■  

^  "Every  illegitiiriaU-  chUd  -  bs  i'a  heir  of  the 
persoji  vrho,  in  writing,  signed  in  the  presence 
ef  a  competent  witness,  acknowledges  himself  to 
he  the  father  of  such  child ;  and  in  all  cases  is 
an  hdr  of  his  mother;  and  inherits  his  or  her 
estate,  In  whole  or  in  part,  as  the  case  may  be, 
in  the  same  manner  as  if  he  had  been  b(xrn  in 
lawful  wedlock;  but  he  does  not  represent  his 
father  or  mother  hy  inheritinK  any  part  of  the 
estate  of  his  or  her  kindred,  either  lineal  or  col- 
lateral, unless,  before  bis  death,  his  parents  riiall 
have  intenoarried,  and  his  father,  after  such 
marriagej  acknowledges  him  as  his  child,  or 
odopta  him  into  his  &mily;  in  which  oase  avch 
ehiid  and  all  the  leffiiimate  children  are  oon- 
tidered  brothera  and  aiatera,  and  on  the  death 
of  either  of  them.,  intettate,  and  without  issue, 
the  others  inherit  his  estate,  and  are  heirs,  as 
hereinbefore  provided,  in  like  manner  as  if  all 
the  children  had  been  leffitimatej  aavinff  to  the 
father  and  mother,  reapecUvetv,  their  rights  in 
the  eatatee  of  all  the  children  m  like  manner  at 
if  all  had  hem  legitimaie.*' 

In  the  brief  ot  appellants  there  Is  to  be 
found  an  exhaustiye  and  able  analysis  clause 
by  clause  of  this  section,  by  which  Is  demon- 
strated beyond  doubt  that  ttie  part  of  the  sec- 
.  tlon  which  we  have  italldzed  giv«i  only  a 
I  limited  right  of  anccesslon  Iqt  representation, 
i  to  wit.  the  right  to  succeed  to  the  estate  of  de- 
ceased brothers  and  sisters,  and  does  not 
confer  the  right  to  succeed  to  the  estate  of 
a  grandmother,  f Ajid  It  is  the  contention  of 
appellants  that  legitimated  dilldrai  come 
within  the  t«-ms  of  this  secUon  of  the  Code, 
'  and  that  their  rights  oC  snccessioii  aie  gov- 
exned  by  it 

iH&jcapnot  agree  with  the  View  that  the 
scope  of  section  1387  extends  t(h  legitimated 
diildroL  .^^eare  of  the  <^inton  that  this 
section  hasnoC&lng  to  do  with  the  rights  of 
diHdren  who,  though  bom  out  of  wedlock, 
'  have  become  legitimated  hy  compliance  wltlt 
s^lon  216  or  section  230  of  the  CAtU  Code. 
Those  two  sections  read  respectively  as  fol- 
lows: 

"Sec.  215.  A  child  born  before  wedlock  be- 
comes legitimate  by  the  sobsequent  mafriage  of 

its  parents." 

"Sec.  230.  The  father  of  an  ill^timat^  child, 
by  publicly  acknowledging  it  as  his  own, 'receiv- 
ing it  as  such,  with  the  consent  of  his  wife,  if 
be  is  married,  into  his  family,  and  otherwise 
treating  it  as  if  it  were  a  legitimate  child,  there- 
by adopts  tt  as  such ;  and  such  cblld  is  thereup- 
on deemed  for  all  purposes  Intimate  fnnn  the 
time  of  its  birth.  The  foregoing  provisions  of 
this  chapter  do  not  apply  to  such  an  adoption." 

I|We  Uilnk  it  quite  clear  that  compliance 
witti  tlie  terms  of  either  one  of  these  sec- 
tions makes  a  <^ld  bom  out  cA  lawful  wed- 
lock legitimate;  that,  as  stated  In  section 
^SO,  he  iB  legitimate  for  all  purposes;  aji4 
that,  M  a.  legitimate  cblld.  Us  lights  oC  ta- 


herttance  are  governed'  by  seetton  1886  otf 

the  OIvll  Code  which  confers  rights  of  in- 
heritance upon  legitimate  children. 

At  common  law  a  child  bom  out  of  wed- 
lock was  said  to  be  flUus  nnUlus,  and  to 
have  no  heritable  blood.  These  expressions 
are  of  course  figurative,  and  meant  no  more 
than  that  certain  legal  disablUtlea  were  at- 
tached to  his  status,  one  of  which  was  his 
lack  'Of  capacity  to  inherit  from  his  father 
or  his  parents'  kindred.  There  can  be  no 
doubt  tliat  the  Ijeglslatnre  ooald  remove 
those  disabilities.  The  right  of  inheritance 
of  legitimate  and  illegitimate  dilldreu  alike 
is  a  creature  of  law,  and  can  be  changed  by 
the  Le^stoture  at  any  time  and  to  any  ex- 
tent When  thie  law  provides  means  for 
making"  teglttuiate  a  child  bom  out  of  wed- 
lock, It  changes  the  status  of  that  child,  and 
In  the  absence  of  special  provision  to  the 
contrary,  he  thenceforth  comes  within  the 
provisions  of  the  laws  relating  to  legitimate 
children.  (Trfiereafter  a  cblld  so  legitimated!^ 
is  Included  In  the  designation  "child"  or 
"children"  when  those  words  refer  to  a  child 
or  children  legitimately  born;  and  he  Is  no 
longer  Included  In  the  designation  "lUegltt- 
mate  child"  when  that  term  Is  used  In  X 
statute,  unless  It  Is  obvious  that  such  words 
are  intended  by  the  Legislature  to  Include 
one  who,  though  now  legitimate,  was  former* 
ly  illegitimate.  We  think  these  propositions 
are  self-evident  Of  what  avail  is  it  to  have 
legitimated  a  child  If  he  still  labors  under 
the  disabilities  of  his  former  condition?  If 
he  has  not  acquired  the  rights  by  law  given 
to,  and  become  subject  to  the  duties  Im- 
posed upon,  his  new  condition,  there  has  been 
no  change  at  all,  tot  It  Is  obvious  that  the  ^ 
fact  that  he  was  bom  out  of  wedlock  has 
not  been  changed  and  never  can  be.  If  any 
stigma  attaches  to  that  condition  it  still  re- 
mains, and  all  that  the  law  can  do — and  all  , 
it  seeks  to  do — Is  to  remove  the  disabilities 
attached  to  the  condition.  We  freely  grant 
that  the  Legislature'  can  limit  the  extent  to 
which  the  disabilities  of  an  lll^tlmate 
child  are  removed;  that  although  It  has 
granted  legitimacy  In  general  terms.  It  can 
still  perpetuate  former  disabilities  or  create 
new  ones;  so  that  In  a  statute  granting 
rights  of  succession  to  the  property  olt  In- 
testates a  discrimination  may  still  be  made 
against  persons  legitimated  by  statuta  It 
is  the  claim  of  appellants  that  this  is  In  fact 
what  has  been  done  in  section  1387  by  that 
part  of  the  section  which  we  have  Italicized. 
A  reading  of  that  section  without  referrace 
to  Its  history  lends  much  color  to  this  con- 
tention, but  a  consideration  of  that  hlstoryi 
will  make  It  apparent  that  the  section  deal^ 
only  with  the  rights  of  children  bom  out  ofj 
wedlock  who  have  never  been  leglUmated.) 
Its  provLdons  first  appeared  In  the  law  of 
this  state  In  a  statute  passed  In  1850  (Stats. 
1850,  p.  219),  where,  as  section  2  thereof, 
we  find  It  almost  word  for  v'ord.  At  that 
time  tbero  wm  no  mocbed  knovm  to  oar  lair 
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of  leglUmBttiig  a'  cbUd  born  ont  of  wedlm^ ; 
and  the  proTiaions  cootaloed  In  said  section 
2 — and  which  are  relied  upon  by  appellants 
as  limltlnE;  tbe  right  of  snccession  of  legiti- 
mated dhlldren— bad  only  as  their  effect  to 
confer  vpoa  Illegitimates  the  llmlteil  right  of 
succession  there  given,  and  did  not  purport 

- ,  to  change  their  craidltlon  of  illegitimacy. 
'a%ey  remained  illegitimate,  and  received 
those  limited  rights  of  snccession  as  such. 
This  statute  of  1850  remained  in  force  until 
Marcli  31,  1870.  when  It  was  repealed;  hot 
upon  the  adoption  of  the  Girll  Code,  taking 
effect  on  January  1,  1873,  we  find  section  2 
ot  said  statute  reappearing  almost  word  for 
iKTord  as  section  1387  of  said  Code.  Being 
merely  a  re-enactment  of  an  old  statute  It 
must,  upon  familiar  principles,  be  given  the 
same  meaning  and  effect  as  It  originally  had. 
Upon  Its  original  enactment  It  merely  con- 
■  .  furred  certain  limited  rights  of  Inheritance 
pnpon  Illegitimates  complying  with  certain 
1  conditions,  and  did  not  purport  to  make  them 
legitimate  or  to  remove  their  disabilities  in 

I  toto.  Simultaneously  with  section  1387  there 
<•  appeared  In  the  Civil  Code,  section  230,  be- 
ing Itself  a  re-enactment  of  section  9  of  an 
Act  of  the  Legislature  approved  March  81, 
1870.  Stats.  1869-70,  p.  530.  Said  seetlcm  9 
had  provided  for  the  first  time  a  method  for 

4 making  legitimate  by  law  children  born  ont 
of  wedlock.  Section  280  declares  that  com- 
idiance  with  Its  provlaiona  makes  the  cMld 
who  was  theretofore  Illegitimate  legitimate 
for  an  purposes.  Bdng  legitimate  for  all 
pnrposes  It'  became  in  tbe  eyes  of  the  law  a 
legitlowte  child  with  all  the  rights  conferred 
1^  law  upon  legitimate  children.  Including 
tlmt  of  inheritance  under  tbe  provisions  of 
section  1386  of  that  Code.  The  legislation 
V  contained  In  section  9  of  the  act  of  March 
81,  1870,  and  re-enacted  as  sectlcm  230  of  the 
cavil  Code,  was  a  radical  departure  from 
Gristing  law.  It  may  be  sMd  to  have  In- 
angurated  a  new  era  In  t^e  rights  which  so- 
ciety accorded  to  children  bom  out  of  wed- 
lot^  A  note  to  the  section  (dv.  Code,  Deep- 
ing, 1915)  states  that  It  was  based  on  Field's 
draft,  New  York  Civil  Code,  section  116. 
Stats.  1869-70,  p.  631,  |  9.  Speaking  of  it 
onr  Code  commlsslcmers  said: 

"TttiB  provlsioD,  like  the  rest,  Is  new,  but  is 
to  manifestly  just,  and  the  present  state  of  the 
law  so  unmerciful  to  innocent  children,  that  It 
is  presumed  that  no  objection  will  be  made  to 
the  change.  •  • 

At  the  session  of  the  Legislature  following 
^  the  adoption  of  the  Codes  section  215  of  the 
Civil  Code  was  enacted.   It  was  but  the  in- 
corporation into  the  Code  of  a  provision  of 
law  which  had  existed  as  section  8  of  the 
Act  approved  March  31,  1870,  already  men- 
tioned.   The  terms  of  that  srctlon  are  set 
forth  above;  and  It  will  be  seen  that  it  pro- 
vided that  the  mere  marriage  of  the  parents 
,    at  an  illegitimate  child  legitimated  him.  It 
j\  was  now  no  longer  necessary,  as  required  by 
I J  section  280,  that  the  fatht-r  pabUcly  acknowt 
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edge  blm,  Tecetve  him  Into  bis  family,  or 
otherwise  treat  him  as  a  lee^tlmate  child. 
This  is  perhaps  the  moet  liberal  of  all  enact- 
ments removing  the  disabilities  of  dilldren 
bom  out  of  wedlock;  bat  under  the  argument 
of  appellants  a  child  made  legitimate  by  com- 
pliance with  the  requirements  of  this  section 
has  not  even  tbe  rights  of  snccession  tbat 
the  statute  of  1850  (re-enacted  as  section  1387, 
Civ.  Code)  conferred  upon  Ul^tlmates  com- 
plying with  Its  terms,  for  tbe  mere  marriage 
of  the  parents  of  tbe  Illegitimate  was  not  suf- 
fl(dent  to  confer  even  those  limited  rights; 
there  was  the  farther  regnlrement  that  the  , 
father  acknowledge  the  diild  and  adopt  blm 
Into  bis  family. 

Nor,  under  tbe  constractlon  of  tbe  statntes 
conceinlng  intimacy  contended  for  by  ap- 
pellants, woald  an  Illegitimate  child  Inti- 
mated by  sectioa  21S,  Civil  Code,  bare  any 
right  to  sacceed  to  the  estate  even  of  his 
father,  for  ander  tbat  ctmstractlon  bis  rights 
of  Inheritance  being  exclusively  governed  by 
section  1387,  It  woald  be  necessai?  Ibat  the 
father  acknowledge  In  writing  his  paternity 
of  the  chUd-Tra^oadltlon  not  required  by  sec*  * 
tion  215^/':An^we  "^nl^  have  a  case  where 
a  child  aa^'  legitimate  by  statute  Is  incap- 
able of  Inherittn^  from  bis  own  fattaer,  much 
less  from  bla  other's  Undred,  although  by 
tbe  provlalonB  of  section  1388  of  tbe  Civil 
Code  both  tbe  father  and  the  fhtbez's  kindred 
an  giveia  tbe  r^bt  to  succeed  to  bis  estate. 
|f__tlie  construction  of  the  law  contended 
for  by  appellants  were  correct  we  would  bave 
the  anomalous  condition  that  60  or  70  years 
after  the  original  enactment  of  section  1387 
in  1861^  and  In  sptto  of  the  increasingly  liber- 
al and  humane  tendency  of  legislation  in  re- 
spect to  Illegitimate  children,  a  child  to-day, 
made  legitimate  by  stetute,  has  mora  re- 
stricted rights  of  suocesslon  than  an  Illegiti- 
mate child  In  the  year  1850. 

It  Is  suggested  that  sectlouB  215  and  280 
are  mere  statntes  of  status,  and  confer  no 
righte  of  succession,  and  tbat  those  rights 
must  be  sought  in  the  sections  of  tbe  Code 
dealing  with  succession.  Ttat  Is  perfectly 
true;  but  the  fallacy  of  appellants'  position 
Is  that  they  ignore  the  changed  status  of  the 
respondents,  and  seek  to  relegate  them  to  sec- 
tion 13b7  dealing  with  the  rights  of  succes- 
sion of  illegitimates,  and  to  exclude  tfaem 
from  section  1386,  which  deals  wifli  the 
rights  of  legitimates. 

[7]  If  sections  230  and  1387  were  concur- 
rent and  conflicting  legislation,  there  woald 
be  some  force  In  tbe  contention  that  tbe 
rights  of  snccession  of  a  child  In^illmated 
by  section  230  should  be  governed  by  s(>otloi) 
1387,  for  It  could  be  argued  that  aa  the  same 
requirements  are  found  In  both  sections,  it 
was  Intmded  that  althoujrti  ni\  the  one  hand 
.compliance  with  them  conferred  lef?ltimacy, 
yet  when  It  came  to  the  question  of  succes- 
sion such  compMrmeo  did  not  put  the  Illegiti- 
mate in  the  »ituatl<.>n  of  a  legitimate,  but 
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only  had  tbe  limited  effect  stated  In  aectlon 
1387,  and  tbat  their  apparent  conflict  should 
be  reconciled  in  that  way.  But  the  re-enact- 
ment ot  the  proTlslons  of  aectlon  1387  did  not 
make  th«n  concnrrent  legislation  with  sec- 
tion 230.  The  rule  In  this  regard  Is  that: 
"Where  there  are  two  conflicting  sectionH  in. 
a  Oode  or  other  compilation  of  statates.  tbat 
section  prevailii  which  is  derived  from  a  source 
which  may  be  considered  as  the  latest  expression 
of  the  lawmaking  power,  without  regard  to  the 
r^tive  positi(Hi  of  such  sections  in  the  Code." 
26  Am.  &  Eng.  Una.  of  Law.  735,  citing  lAmar 
T.  AUen,  108  Ga.  168,  33  S.  B.  9%. 

iAs  we  have  seen,  the  prorlslona  of  section 
230  were  later  legi^tlon  than  tbat  contain^ 
in  section  1387;  and  the  latter  section  means 
no  more  and  can  be  given  no  other  construc- 
tion than  it  theretofore  had,  when  its  effect 
was  solely  to  give  certain  restricted  rights 
of  inheritance  to  lUegltlmateB  as  snch.  It  is 
obviOQs  that  there  is  no  conflict  betweoi  such 
letfslation  and  a  subseanent  law  conferring 
le^tlmacy,  even  though  incidentally  the  same 
conditions  are  made  sufficient  to  confier  Inti- 
macy which  formerly  only  gave  restricted 
# '^rights  of  Inheritance, 
vr    iSxaeover,  the  proposition  tbat  section  1387 
Is  not  to  be  regarded  as  a  limitation  upon  sec- 
^  tlon  230  bas  been  directly  decided  by  the 
^    Supreme  Court  of  this  state  in  the  case  of 
In  re  Jessup,  81  CaL  408.  447,  21  Fac.  976, 
980  (8  li.  It-  A.  694)  wherein  It  is  said: 

"We  cannot  Rgree  to  the  propoflition  that  the 
provi^on  contained  In  section  13S7  of  the  Civil 
Code,  that  'every  illegitimate  child  it  an  heir 
of  tbe  person  who,  in  writing,  signed  in  the 
presence  of  a  competent  witness,  acknowledges 
oimselt  to  be  the  father  of  such  diild,'  Is  a  hm- 
itation  u^on  section  230,  and  excludes  an  illegit- 
imate child,  adopted  as  providedjn  the  latter  sec- 
tion, from  the  inheritance,  ^so,  section  230 
would  be  deprived  of  much  of  ihrwrte.  •  •  • 
. Section-_23itexprG8Bly  provides  that  upon  the 
n(IoptionofaT!MW'flg  tfierein  provided,  it  shall 
'be  deemed  to  be  legitimate  for  all  purposes.' " 

p  If]  That  the  words  "children"  and  "law- 
ful issue"  when  found  In  statutes  of  succes- 
sion are  not  to  be  confined  to  their  strict 
common-law  slgnlflcatlon  was  decided  by  our 
Supreme  Court  in  the  Estate  of  Wardell,  67 
.  Cal.  484,  401,  where  it  Is  said: 

"If  courts  were  now  to  restrict  the  word  to 
its  common-law  meaning;  all  children  bom  of 
an  unlawful  marriage,  all  children  by  adoption 
or  acknowleilgment  of  their  father,  and  all  chil- 
dren whoHe  parents  Intermarried  subsequent  to 
their  birth,  would  be  excluded  from  rixhts  of 
inberitnnce  or  succession.  But  by  Btatute, 
tli*»  offsprinpr  of  marriageB  null  in  law  (section 
84.  Civ,  Code),  children  bom  out  of  wedIo(i- 
whose  nriTvnta  subsequently  intermarried  (sec- 
tion 215.  Id.),  and  children  by  acknowledgment 
or  uil'>pti'<ii  nf  their  father  (sections  224,  227, 
22?.  uiiii  2r;'V  Id.),  are  all  legitimate.  These,  al- 
tboH^  inc!^pa<'l^ated  at  common  law  from  suc- 
ceedintc  ti^  any  -i^ts  of  their  father,  are  re- 
garded for  »n  pu  Poses  as  legitimate  from  the 
timi*  of  iboir  hirtli.  •  •  •  Hence  the  term 
'children,'  II-  used  in  soctlon  1307  of  the  law  of 
sucoe;-f;inn,  ■uun*'  r/'late  to  status,  not  to  origin 
—to  the  capai  iiy  to  iifcerit.  not  to  the  legality  of 
tbe  relations  uliich  nii  V  bnve  existed  between 
thMe  of  whom  they  mnv  have  been  begotten. 
Tbe  word  Iins,  t)i»rf>f(jr(^'  a  mtutcnr  and  not 


a  common-law  meaning;  and  Its  mfmn^ng  In- 
cludes all  ddldren  upm  whom  ha^  besn  confer 
red  by  law  the  capadty  of  Inherltanee." 

[•]  Finally,  the  contention  Is  made  tliat  the 
respondents  do  not  come  within  the  terms 
either  of  section  218  or  section  230,  for  the 
reason  that  these  sections,  as  the  appellants 
claim,  refer  only  to  minor  it  la  ^ 

true  tbat  In  tbe  Estate  of  Pico,  66  CaL  413.^^ 
section  230  was  thus  limited  in  its  effect;  hut 
the  reason  it  was  so  limited,  as  Is  anwrent 
from  the  opinion  In  tbat  case,  was  that  the 
section  comprises  part  a  chi^er  of  tbe 
Code  on  adoption,  and  tbe  language  of  the 
section  is  that  tbe  lllegitluiate  cbUd,  by  tbe 
acts  therein  enumerated.  Is  "adopted"  as  a 
legitimate  child,  and  tiiMreby  beocones  legiti- 
mate. As  tbe  provisions  of  tbe  Code  relating 
to  adoption  apply  only  to  minora,  tbe  court 
oondnded  that  the  section  could  not  apply 
to  <Hie  who  bad  attained  bis  maiority  because 
he  oonld  not  be  adt^ted.  But  section  215 
Is  not  included  In  the  chapter  on  adoption; 
and  the  reasoning  in  the  Estate  of  Pico,  sup- 
ra, bas  no  application  to  it.  Its  language 
makes  no  distinction  between  minors  and  »■ 
majors,  and  there  Is  nothing  In  the  reason  or 
necessity  of  the  enactment  which  would  war- 
rant this  court  in  confining  its  appUcatlou 
to  cbildroi  wbo  had  not  attained  tbeir  major-  ^ 
Ity.  ^  , 
tit  results  from  what  we  have  said  that  the  *' 
respondents,  having  been  legitimated  by  the 
subsequent  marriage  of  their  parents,  come 
within  the  terms  of  section  1386  of  the  Civil 
Code,  and  that  within  the  meaning  of  that 
section  they  are  "lawful  issue"  and  take  by 
representation. 

The  poijloa  of  the  judgment  appealed  from 
Is  therefore  affirmed. 


We  concur: 
ARDS,  J. 


LENNON,   P.   J.;  BICH- 


/ 


WOLr  et  al.  v.  GAM.  et  aL 
(Supreme  Court  of  California. 


(8.  F.  7217.) 
Ftb.  7.  1917.) 


Bastabds  ^»101— Right  to  Inueeitanck— 
LirfEAL  Kindred  —  STAxoTEa  —  "iLLEam- 
UATE  Child." 
av.  Code,  §  216,  provides  that  an  illegiti- 
mate  child  becomes  legitimate  by  the  subaeguent 
marriage  of  its  parents,  and  section  230  pro- 
vides tnat  when  the  father  oi  an  illf^timate 
child  publicly  acknowledges  it  aa  his  own  or 
adopts  it  into  his  family,  it  is  deemed  for  all 
purposes  legitimate.  Seittion  1386  prescribes 
rights  of  inheritance  of  legitimate  children,  and 
section  1387  provides  that  aa  illegitimate  diild 
does  not  represent  bis  father  or  mother  by  in- 
heriting  any  part  of  tbe  estate  of  bis  or  her 
kindred,  lineal  or  collateral,  unless  before  his 
death  his  parents  shall  have  intermarried,  and 
his  father  thereafter  acknowledges  him  or  adopts 
him  into  bis  fsmity.  in  which  case  such  child  and 
all  legitimate  children  are  otmridered  brotiwis 
and  nsters,  and  section  1883  provides  for  sue* 
cession  to  the  property  of  an  ill^timate  child. 
Held,  that  the  term  "Ulegitimate  diild,"  as 
osed  in  the  last  two  sections,  Indndes  illeriti- 
mate  children  who  have  been  legitimated:  Uiat 
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section  1387  does  not  provide  any  rule  contrary 
to  aectloii  1388  u  to  children  legitinsted  by 
intermarriage  or  acknowledgment,  eo  that  such 
children  inherited  a  share  of  the  estate  of  the 
mother  of  their  deceased  father. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  M  252,  258. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Illegitimate  Child.] 

Mdvin  and  Lawlor.  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  George 
A.  Sturtevant,  Judge. 

Action  by  Arturo  WoU  and  Maria  Julia 
Wolf  against  Charles  Fnnkenstein  Gall  and 
others.  From  a  Judgment  of  the  District 
Court  of  Appeals  (163  Pac.  846),  affirming 
part  of  Judgment  for  plaintiCF  on  appeal  by 
defendants,  defendants  apply  for  hearing  in 
the  Supreme'  Court  Application  for  hear- 
ing denied. 

See,  also,  162  Pac  IIS;  In  re  Funken- 
stein's  Estate,  170  CaL  894,  ISO  Pac.  987. 

J.  B.  Prlngl^  Edgar  D.  Felxotto,  and  Leon 
SamnelSi'all  of  San  Frandaco,  for  appel- 
lants. George  LesiDsky  and  Theodore  A. 
Belt,  both  of  San  Frandso^  fear  respondents. 

FEB  ODBIAM.  WjB  concur  In  the  oon- 
cluBlon  of  the  District  Court  of  Appeal  as  to 
the  capacity  of  the  respwdents  to  inherit 
from  Tobe  Fnnkenstein,  throogh  their  de- 
ceased father,  Newman  Wolf;  but  in  denying 
the  ai^Ucatlott  for  a  heazlDg  In  this  coart 
we  deem  it  proper  to  say  that  we  are  not 
entirely  in  accord  with  all  the  reasoning 
by  which  that  conclusion  is  readied  that 
conrt  We  cannot  agree  dther  that  section 
1387,  OlTll  Code,  has  no  q^llcatlfni  to  chil- 
dren situated  as  are  the  re^randenta,  at  that, 
fairly  construed,  that  section  excludes  re- 
spmdents  from  taking  a  share  of  the  estate 
of  the  mo^Siar  of  tlwlr  deceased  tether.  To 
onr  mlnda  the  term  "Ulegttbnate  child,"  as 
used  in  both  sections  1387  and  1388,  Includes 
UlegiUmate  diUdren  who  have  been  legiti- 
mated, and  In  so  far  as  they  lay  down  rules 
of  sucoesslw  contrary  to  the  general  rules 
found  in  section  1386,  Civil  Code,  must  pre- 
vail as  to  any  child  bom  illegttlmat&  See 
Estete  of  De  Cigaran,  150  Gal.  682.  89  Pac. 
833.  But,  in  our  opinion,  section  1387  should 
be  OQUstroed  as  not  proiddlng  any  rule  con- 
trary to  secdoD  1886  In  so  far  aa  chUdr^ 
situated  as  re^oDdents  are  concerned.  Whra 
the  section  expressly  provides,  as  It  does, 
tiiat  an  iU^tlmate  child  "does  not  repre- 
sent his  fattwr  or  mother  by  InherltJjog  any 
part  of  the  estate  of  his  or  her  kindred,  ei- 
ther lineal  or  collateral,  unless,  before  his 
deatli.  his  parents  shall  have  Intermarried, 
and  his  father,  after  such  marriage,  ac- 
knowledges him  as  his  cliUd,  or  adopts  him 
Into  bis  family,"  It  by  necessary  Implication 
recognizes  the  right  of  one  whose  parents 
Intermarry  and  whose  father,  after  such 
marriage,  acknowledge  him  as  his  diUd  or 


adopts  him  into  his  fiunlly,  to  represent  his 
father  or  mother  by  Inheriting  from  the 
kindred  of  either,  either  lineal  or  collateral, 
Just  as  a  legitimate  child  would  inherit  un- 
der section  1386,  Civil  Code.  We  do  not  be- 
lieve that  the  succeeding  clause,  commenc- 
ing n-lth  the  words  "In  which  case  such  child 
and  all  the  legitimate  children  are  consider- 
ed brothers  and  sisters,"  etc.,  should  be  con- 
strued as  a  limitation  on  this  right.  This 
cause  was  manifestly  intended  to  remove  all 
doubt  as  to  the  right  of  brothers  and  sisters 
to  inherit  from  each  other  where  one  of 
them  is  legitimated  as  provided  in  the  pre- 
ceding iwrt  of  the  section,  and  gives  the  le- 
gitimated child  a  right  of  direct  inheritance 
from  brothers  and  sisters,  in  addition  to  the 
right  of  Inheritance  by  representation  confer- 
red by  the  preceding  clause.  The  result  Is 
the  same  as  that  reached  by  Mr.  Justice  Ker- 
rigan In  the  opinion  of  the  District  Court 
of  Appeal,  viz.  that  section  1386  does  apply 
In  this  case,  and  that  under  Its  provisions 
respondents  are,  In  view  of  the  facts,  heirs 
of  Tobe  Funkensteln. 

The  application  for  a  hearing  In  this  court 
is  denied. 

MELVIN  and  lAWLOR,  JJ.,  dissent  from 
the  order  denying  a  hearing  in  this  court. 


DODDS  V.  SPRING  et  al.    (L.  A.  3846.) 
(Sapreme  Conrt  of  California.   Feb.  13,  1917.) 

1.  MOBTOAOES  «»282(1)  —  COKVXTANOB  OF 

MOBTOAQEO  PbOPXBI'T  —  PEBSONAL  LIABIL- 
ITY. 

The  mere  fact  that  a  deed  recited  the  prop- 
erty was  subject  to  mortgage,  but  did  not  re- 
cite grantee's  personal  liability,  did  not  relieve 
him  from  assumption  of  such  liability,  nor  pre- 
vent equities  against  him  from  being  asserted 
against  one  who  purchased  notes  after  maturity 
without  Inquiry,  though  knowing  his  transferor 
bad  once  owned  the  property  subject  to  the 
mortgage,  and  took  assignments  of  the  mortgage 
and  the  trust  deed  aupportlng  the  notes,  since 
the  promise  by  the  mortgagors  grantee  person- 
ally to  be  answerable  we  the  payment  of  the 
mortgage  may  appear  and  bind  tue  grantee  be- 
cause of  a  clause  in  the  deed  or  by  a  separate 
written  instrument,  which  need  not  he  executed 
with  the  formalities  necessary  to  a  deed,  and 
which,  if  preceding  the  execution  of  the  deed  <Kf 
con7eyance.  is  not  so  merged  in  the  latter  that 
the  omission  of  the  assumption  clause  from  the 
latter  will  release  the  buyer  from  his  prior  cove- 
nant. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  18  740,  741,  751,  753,  755.] 

2.  FaAUDB,  STATtmE  OT  4=»18(S)-~M0BTOAQXS 
«=328CK3)  —  AOBEEMGNT  OF  PuBCHASEB  OF 
MOBTGAGED  PKOFBBTT  TO  BK  LlABLB  FOB 

Debt. 

The  agrcemeot  of  the  porchaser  of  property 
subject  to  mortgage  to  be  personally  liable  for 
the  debt  may  rest  wholly  in  parol,  and  is  not 
within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  1  29;  Mortgages,  Gent  IHg. 
»  742,  744.] 
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8.  MOBTOAOEa  ^»818— PUBOHASB  OF  EQITTTT 

Of  Bedeuption  —  Assumption  or  Debt  — 

Payment— EFFECi^STATtm. 
If  the  purchaser  of  an  equity  of  i«demption 
has  aaeumed  paTment  of  the  debt,  or  otherwise 
made  himaelf  persoBaUy  liable  for  it,  the  pay- 
ment of  the  debt  will  extinguiflh  the  mortgage, 
and  he  cannot  take  an  assiKoment  of  it  to  him- 
self, nnder  Civ.  CJode,  {  1473,  proTiding  that  fall 
performance  of  an  obligation,  by  the  party 
whose  duty  It  is  to  perform,  or  by  any  other 
person,  In  his  behalf,  and  with  his  assent,  if  ac- 
cepted by  tta  creditor,  eztingoiahes  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Die.  H  956-061.] 

4.  Patubrt  ^=»S2— IbnrnvoTnBHUEirr  or  Ob- 

LIQATION. 

I  The  foil  performaDce  of  an  obligatioD  by 

any  one  fat  the  princ^nl  with  Us  assent,  if  ac- 
cepted by  the  cnditor,  extingaishes  Uie  oMlga- 

tion. 

[Ed.  Note.— For  other  cases,  see  Faymait, 
Cent  Dig.  S  136.] 

D^artment  2.  Appeal  fEtnn  Superior 
Oonrt,  Blrerside  County;  F.  Denamore. 
Judge. 

Suit  )>y  O.  S.  Dodds  agalUBt  A.  Spring  and 
otben.  From  a  Judgment  for  plalntUI,  the 
named  detHidant  aiveala.  Judgment  af- 
firmed. 

Rupert  B.  TumbuU,  Bennett,  TambuU  & 
Thompson,  Flint,  Gray  &  Barker,  and  Tobias 
IL.  Archer,  all  of  Los  Angeles,  for  ai^l- 
lant  Ralph  E.  Swing,  of  San  Bernardino, 
for  respondent 

MBLTIN,  J.  Flalnttff  aued  to  fwecIoM  a 
mortgage  made  hr  6>  O.  IMnzettel  and  bis 
wife,  Georgia  A.  Trauzettel.  The  date  of  the 
said  mortgage  was  December  1,  1908,  and  It 
was  Intended,  as  tbe  oonrt  found,  to  coTer 
principal  and  Interest  r^resentlng  two  loans 
erld^kced  by  promlsscnry  notes,  one  dated 
December  1,  1908,  for  the  principal  sum  of 
$1,600  due  three  years  thereafter,  and  the 
other  for  $1,160.  bearing  date  April  1,  1909, 
doe  two  years  later.  By  the  teaoB  of  the 
mortg^^  It  apparmtly  cowed  tb»  west  lialf 
of  Bectl«m  19,  township  2  sonUi,  range  1  west, 

5.  B.  B,  and  M.,  In  Biverslde  oounty,  and 
was  recorded  AgxiX  8,  1009.  The  complaint 
In  this  action  was  fOed  June  80,  1911,  and  a 
Us  pendens  was  placed  of  record  on  that 
di^.  Judgment  was  given  In  favor  of  O. 
8.  Dodds,  tbe  plaintiff,  and  this  iwpeal  Is  by 
A.  Spring,  one  of  tbe  defendants,  wbo  dalm- 
ed  rights  In  tbe  proper^  snpeilor  to  those 
of  tbe  plaintiff. 

It  appeared  from  the  findings  of  the  court 
that  O.  O.  O^uzettel  aoqulred  title  to  the 
north  half  of  said  section  19  prior  to  August 
20,  1906,  and  remained  sndi  own^  until  Oo- 
tober  10,  1910.  On  December  10,  1910,  be 
parted  wltb  his  Interest  In  the  north  half  of 
said  section  together  with  other  property  by 
a  grant  deed  to  ^nUiam  A.  EJellman,  one  of 
the  defendants  In  this  action. 

Prior  to  the  making  of  the  notes  and  the 
mtfftgage  In  favor  of  Dodds,  tbe  Transettehi 
had  borrowed  from  John  Galll  $8,000,  evl- 

fcTiffor  sthsr  nam 
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denced  by  a  note»  payable  In  fluee  years, 
bearing  date  August  20,  1906,  secured  by  a 
trust  deed  In  which  In  W.  Ouk  was  named 
as  trustee.  On  the  same  day,  Augdst  20, 
1908,  the  Tranzettels  bad  borrowed  $1,000 
from  Mary  Holmes  Wilson,  evidenced  by  a 
note  payable  In  three  years  and  8tq>perted 
by  a  mortgage  of  even  data  Hie  trust  deed 
and  the  mortgage  wwe  recorded,  tbe  former 
having  priority.  Both  tbe  mortpige  and  tbe 
trust  deed  were  upon  tbe  north  half  of  said 
section  19,  and  the  date  of  Uietr  reoorda- 
tl<m  was  August  25, 1908. 

Subsequently  William  A.  EJdlman  and  G. 
O.  Trauzettel  entered  Into  correspondence 
looldng  to  tbe  exdiange  of  the  letter's  pnqh 
erty  In  California  for  tbe  former's  land  In 
Texas.  There  was  an  escrow  agreement  in 
writing  whereby  William  A.  KJellman  as- 
sumed and  agreed  to  pay  Incumbrances  ag- 
gregatliw  $8,920  upon  the  property  in  Riv- 
erside connty  and  other  land.  The  transac- 
tion invcdvlng  tbe  exchange  of  the  lands  In 
Texas  for  those  in  Oalifomla  was  consum- 
mated, and  on  December  12,  1910,  a  deed 
bearing  date  October  10,  1910,  was  placed 
of  record.  The  deed  redted  that  tbe  prop- 
erty ctmv^ed  <whl^  was  ttie  north  half 
and  the  sonttieast  quarter  of  section  1^  was 
subject  to  the  note  for  $3,000  and  tlie  trust 
deed  in  fiivor  of  Galll,  the  note  fbr  $1,000, 
and  the  mortgage  to  Mary  Holmes  Wilson. 
It  also  specified  liens  of  a  mortg^  dated 
September  16, 1908,  to  secure  Ute  paym^t  ot 
a  note  of  $1,120  In  fiivor  of  O.  B.  Dodds  and 
anotber  dated  December  1,  1906,  to  secure  a 
note  of  $1,500,  aUo  In  favor  of  tbe  plalntUt. 
The  plaintiff  did  not  seek  to  foredose  tbe 
mortgage  dated  September  16,  1906,  but,  as 
shown  by  the  tsstlmony  and  found  by  tbe 
court  tbe  note  for  $1,120  was  merged  Into 
and  paid  by  tiie  later  note  tm  $1,000. 

The  court  also  found  that  when  the  mort- 
gages to  plaintiff  were  made  tbe  Traosettele 
owned  uily  the  north  half  ot  section  10,  and 
that  their  lnt»tton  was  to  mortgage  that 
part  ot  tbe  section.  By  an  amudment  to 
his  pleadings  plaintiff  had  asked  for  a  refw- 
raatlon  of  tbe  ctrntract  in  that  particnlar,  and 
by  the  Judgment  it  was  reftnrmed  as  prayed. 

Further  findings  were  to  the  effect  that 
William  TTJH^*"****  paid  to  Galll  and  Wilson 
the  sums  due  them,  and  thereby  satisfied 
their  claims ;  that  after  the  ffiing  of  the  lis 
pendens  in  this  case  O.  J.  KJellman  eiecnt- 
ed  and  delivered  to  A.  Spring  bra  note  for 
$3,000,  secured  by  a  mortgage  on  the  north- 
east quartw  of  section  19;  that  at  that 
time  Spring  had  no  notice  «f  tb»  fact  that 
plaintifTB  mortgage  was  Intended  to  cover 
tbe  oOTtb  half  of  said  section;  that  on  No- 
vember 21,  1012,  William  Ai.  KJellwe"  de* 
livraed  the  Galll  note  and  tbe  accompanying 
trust  deed  and  the  WUaon  note  to  defendant, 
A.  Spring,  and  assigned  tlie  'Vnison  mort- 
gage to  said  Spring,  and  that  both  said  notes 
were  then  past  due;  that  fbssr  bad  been 
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fnlly  paid  alid  extlfi^tilshed,  and,  together 
with  the  mortgage  and  the  deed  of  truBt,  had 
ceased  to  be  of  any  force. 

Begardlng  a  purported  sale  to  Spring  on 
December  11,  1912,  by  L.  W.  Clark  under  and 
pursuant  to  the  GalU  trust  deed  of  the  nortli, 
half  of  section  19,  It  was  held  that  the  tms^' 
tee  had  no  authority  to  make  It 

Among  the  conclusions  of  law  was  one  to 
the  efTect  that  Spring's  mortgage  was  prior 
to  that  of  plalntUt  on  the  northeast  quarter 
of  section  19. 

Appellant  Insists  that,  since  the  record  title 
was  in  O.  J.  KJellman  when  the  Galli  and 
Wilson  notes  were  transferred  to  him  by 
William  A.  Kjellman,  and  since  the  deed 
from  the  Trauzettels  merely  recited  that  the 
property  was  "subject  to"  the  Dodds'  mort- 
gage, he  had  no  notice  of  WUllam  A.  Kjell- 
man'B  assumption  of  i>ersonal  liability,  and 
was  therefore  a  purchaser  in  good  faith  of 
the  Gain  and  Wilson  notes  and  liens  In  the 
hands,  not  of  the  mortgagee,  but  of  a  third 
par^. 

It  Is  true  that  WUllam  A.  KJeUman  divest- 
ed himself  of  title  by  a  deed  to  O.  J.  KJell- 
man on  January  5,  1611.  The  appellant  in- 
sists that  the  purchase  by  William  A.  KJell- 
man of  the  Galll  and  Wilson  incumbrances 
after  he  bad  parted  with  the  title  to  the  land 
did  not  work  a  merger.  He  admits  that  as 
between  Mr.  KJellman  and  the  Trauzettels 
an  estoppel  may  apply,  but  insists  that  he 
had  no  notice  (and  could  have  none)  of  the 
personal  assumption  of  the  mortgage  debt  by 
William  A  KJellman  in  and  by  the  terms  of 
the  unrecorded  escrow  agreement 

[1]  But  the  mere  fact  that  the  deed  to 
Kjellman  from  the  Trauzettels  did  not  recite 
his  personal  liability  would  not  relieve 
him  from  an  assumption  of  snch  burden  nor 
pzevent  equities  against  him  from  being  as- 
serted as  against  one  who  purchased  notes 
■ftoar  maturity  and  took  assignments  of  the 
mortgage  and.  the  trust  deed  sopportlng 
said  notes.  Tbo  promise  by  the  nu^^aaor's 
grantee  perscmaUy  to  be  answerable  for 
the  payment  of  the  mortgage  may  appear 
and  bind  such  grantee  because  at  a  clause 
in  the  deed  or  by  a  s^Mumte  wrlttoa  Instru- 
ment wlhdi  need  not  be  executed  with 
the  formalities  neoessaty  to  a  deed,  and 
which,  if  preceding  the  execution  of  the  deed 
of  conTeyance,  is  not  so  merged  hi  th^  deed 
that  the  iHUlssl<m  of  the  assumpttoD  clause 
from  the  latter  instrument  will  release  the 
▼endee  from  his  prior  covenant 

[2]  Indeed,  the  agreement  may  rest  wholly 
in  parol,  and  in  such  case  is  not  vrlthln  the 
statute  of  frauds.  2T  CJyc,  1344'*d";  Jones 
on  Mortgages,  S  748 ;  Hopkins  v.  Warner,  109 
Cal.  13S,  41  Paa  868.  When  appellant  re- 
ceived assignments  of  the  Galll  and  Wilson 
interests  the  notes  were  more  than  a  year 
past  dDfc  He  knew  that  his  transferror  bad 
once  owned  the  propwty  subject  to  the  mort* 


gages,  yet,  as  he  testified,  he  made  no  in- 
quiry of  the  mortgagor  respecting  any  per- 
sonal assumption  ot  the  d^  by  Mr.  Kjell- 
man. 

[3]  If  the  purchaser  of  an  equity  of  re- 
demption has  assumed  payment  of  the  debt 
or  has  otherwise  made  himself  perscmally  li- 
able for  it,  the  payment  of  the  debt  will  ex- 
tinguish the  mortgage,  and  he  cannot  take 
an  assignment  of  it  to  himself.  27  Gyc  1831. 
Section  1473  of  the  ClvU  Code  provides  that: 

"Full  performance  of  an  obligation,  by  tbe 
party  whose  dnty  it  Is  to  perform  it,  or  by  any 
other  person  on  his  behalf,  and  with  his  assent, 
if  accepted  by  the  creditor,  extinguishes  it" 

In  the  early  case  of  Gordm  t.  Wansey,  21 

Cal.  77,  the  facts  were  as  f<^o>ws:  Certain 
negotiable  pr(»nissory  notes  were  assigned 
before  maturity  to  one  of  the  makers  and  by 
him  after  matnrll7  to  the  plalntifL  It  was 
held  that  the  transaction  amounted  to  pay- 
ment, and  that  the  notes  became  functus  of- 
ficio and  were  not  revived  by  tbe  assignment 
to  the  plaintiff.  In  Tale  v.  Bishop,  133  Gal. 
674.  62  Paa  68,  65  Pac.  1084,  the  same  prin- 
ciple is  announced. 

[4]  The  full  performance  ct  an  obligation 
by  any  <me  for  the  principal  with  his  assent. 
If  accepted  by  the  creditor  extinguishes  the 
obligation.  See,  also.  Crystal  v.  Button,  1 
Gal.  App.  251-256,  81  Pa&  lllS;  Bray  v. 
Cbho,  7  Cal.  App.  124,  03  Pac.  893. 

The  appellant  therefore  took  the  note  long 
past  due  subject  to  all  existing  defenses.  El- 
gin V.  Hill,  27  Cal.  373-375;  James  v.  Tae- 
ger,  86  Cal.  184-188,  24  Pac.  1005 ;  Adams  v. 
Hopkins,  144  CaL  19-34,  77  Pac  712. 

No  further  assignments  of  error  require 
discussion. 

The  Judgment  Is  affirmed. 

We  concur:   HENSHAW  J. ;  LOBIGAN,  J. 


CX)NNER  V.  BANK  OF  BAKBKSnBU). 
(U  A.  3859.) 

(Supreme  Court  of  California.   Feb.  18,  IMT.) 

1.  Banks  akd  Banking  «»145— GsBTmcA- 
TioN  OT  Check  bt  Bank— ETbtbct. 

By  certifying  a  check  a  bank  becomes  bound 
as  a  direct  and  original  promisra  to  the  payee. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |§  419-433.] 

2.  Banes  and  Baneino  ®=al45  —  Cebtified 
Check— Measure  of  Dauages. 

As  tbe  obligation  of  a  bank  on  a  dieck  cer- 
tified by  it  is  one  to  pay  money  only,  by  the 
direct  provision  of  Civ.  Code,  {  3302,  the  meas- 
ure of  damages  for  breach  of  snch  obligation  is 
the  amount  due  by  the  terms  of  the  obligation 
with  interest  thereon, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  419-433.1 

3.  Banks  and  Bahkino  ^»155— Action  on 
Certified  Cheok— Pleadin ft— Complaint— 
SumoiBNOT. 

,  A  complaint,  alleging  that  a  check  payable 
to  bearer  and  certified  by  defendant  bank  was 
presented  by  plaintiff  to  d^endant  and  payment 
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refiued,  stated  a.  catuM  of  »cti(Hi  for  recovery  of 
the  tace  of  the  check,  with  interest  from  date  of 
presentation,  and  the  snfflclency  of  the  complaint 
to  state  a  cause  of  action  was  not  impaired  by 
the  fact  that  plaintiff  asked  for  more  items  OC 
damage  than  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Bank*  and 
Banking,  Cent  Dig.  88  536-538.] 

4.  PUEADIRG  «=»106(2)  —  DiLATOBT  PLKAA  — 

Anothie  AcnoK  PsNDiNa. 
The  plea  of  another  action  pradlng  la  dila* 
toiT  in  its  nature,  and  Is  not  fkvored. 

[EH  Mote.— Fw  other  eases,  sea  ^aadiiig, 
Oent  Die.  H  221-22S.] 

5.  Intkbpixadeb  «=»S2— Bkludt  Awabded. 

In  interpleader,  the  only  question  that  can 
be  litigated  between  plaintiff  and  defendants  is 
wheUier  the  pklntlfl  is  entitled  to  compel  the 
d^endants  to  intoplead  with  respect  to  their 
claims  to  the  fond  or  debt  aUeged  by  plaintiff 
to  be  in  his  hands,  or  due  from  him,  and  defend- 
ants are  entitled  to  aver  and  prove  any  teeta  to 
show  that  the  plaintiff  is  not  entitled  to  main- 
tain bis  bill«  bat  they  cannot,  by  coonterdaim  or 
cross-complaint,  seek  affirmative  relief  against 
the  plaintiff  concerning  mattm  not  embraced 
wlthbi  his  biU. 

[Ed.  Note.— For  other  caaei,  see  Intvpkader, 
Gent.  Dig.  H  72,  73.] 

6.  lHTBBFLBi.Dm  «»88— CJoNBEin  or  DsnirD- 
A1IT»— EmoT. 

In  interpleadw  by  a  bank.  If  defendants  had 
appeared  and  consented  to  an  interlocutory  oi^ 
der,  requiring  them  to  interplead  concerning 
their  claims  to  a  check  certified  by  the  bank, 
and  to  consequent  dismissal  of  the  bank,  eadi 
of  defendants  might  have  been  precloded  from  a»- 
serting  that  the  bank  was  under  any  farther  lia- 
bility arising  oat  of  the  check. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  fS  68-71,  74.] 

7.  Abatbkbht  and  Bbvivai.  4=»17— Ddcub- 
EE»— Anothib  a  enow  Pending. 

Under  Code  <Sv.  Proc.  {  430,  snbd.  8,  provid- 
ing that  a  defendant  may  demur  to  tiie  com- 
plaint when  it  appears  on  the  face  thereof  that 
there  is  another  action  pending  by  the  same  par- 
ties for  the  same  caaae,  in  an  action  against 
a  bank  on  a  check  certified  by  it,  a  plea  of  an- 
other action  pending,  relying  upon  an  interplead- 
er suit  brought  by  the  bank  against  this  plain- 
tiff, and  another  not  shown  by  the  complaint  to 
have  raised  the  same  issues,  sboald  have  been 
raised  by  answer  and  a  demurrer  to  the  com- 
plaint on  that  ground,  was  not  property  sus- 
tained. 

[Eld.  Note.— For  other  cases,  see  Abatement 
and  Bevival.  Gent.  Dig.  H  IS^ISA;  Pleading, 
Gent.  Dig.  {  427.] 

8.  Pleading  «=»111  —  DEnKSn  —  Airornn 
AonoN  Pending. 

The  defense  of  another  action  pending  does 
not  authorize  a  judgment  on  the  merits,  but  the 
only  relief  to  which  the  defendant  is  entitled  ap- 
OD  establishing  such  defense  ia  a  Judgment  tiiat 
the  action  abate. 

[Ed.  Note.— For  other  eases,  see  Pleading 
Cent  Dig.  H  284-286.] 

Department  1.  Appeal  from  Superior 
Court,  Eeru  County;  J.  W.  Mahon,  Judge. 

Action  by  Sarah  Li.  Conner,  executrix  of 
the  last  will  of  C  I>.  Conner,  deceased, 
against  the  Bank  of  Bakersfleld.  From  a 
Judgment  snstalnlng  defendant's  demurrer  to 
the  complaint,  plaintiff  appeals.  Reversed. 

See.  also,  29  CaL  App.  153,  1S4  Fac.  868. 


a  G.  Oowgll],  of  Sonoma,  and  Peter  A. 
Breen,  of  San  Frandsoo,  tor  appellant  J. 
W.  Wiley,  of  Bakerafleld,  toe  req^ondent 

SLOSS,  J.  Plaintiff  ap{>eal8  from  a  Jodg- 
ment  entered  upon  the  suBtalning  of  the  de- 
feadant's  demurrer  to  the  second  amended 
complaLnt 

The  complaint  In  question  alleged  that  on 
July  21,  1910,  one  Planz  drew  his  dieck: 
for  $3,799.66  on  the  defendant,  the  Bank  of 
Bakersfleld,  payable  to  "Eem  Valley  Bank 
or  bearer."  Negotiable  paper,  so  drawn,  la 
payable  to  the  bearer.  Civ.  Code,  S  31t^* 
On  the  same  day  the  c^wA  was  certified  by 
the  defendant  bank.  On  Bfay  10,  1911,  the 
plaintiff  presented  the  check  to  Uie  defend- 
ant, but  the  defendant  refused  to  pay  the 
same,  and  it  has  never  been  paid  to  plaintiff. 
On  July  20,  1911,  the  defendant  bank  oom- 
menced  an  action  of  Interpleader  against  the 
plaintiff  and  Planz  In  which  the  plaintiff  and 
Planz  "were  required  to  and  did  Interplead 
together  concerning  tbetr  claims  to  the  said 
check  and  to  the  said  money  called  for  there- 
by." Plaintiff  and  Planz  appeared  in  said 
action,  and  thereafter  the  court  rendered 
Judgment  therein  in  favor  of  the  plaintiff 
that  she,  as  executrix,  was  entitled  to  have 
paid  to  her  the  amount  of  said  check.  It  is 
not  alleged  that  this  Judgment  has  become 
final,  and  the  action  of  Intexpleader  la  ap- 
parently still  pending. 

The  complaint  alleges,  farther,  that  plain- 
tiff was  compelled  to  employ  counsel  In  said 
actlcm,  and  to  expend  money  for  costs  and 
traveling  expenses,  and  has  been  deprived  of 
the  use  of  said  sum  of  $3,799.66,  and  of  in- 
terest thereon,  from  the  19th  day  of  May, 
1911.  It  is  also  alleged  that  the  plaintiff 
has  suffered  general  damages  in  the  further 
sum  of  $2350.  The  prayer  Is  for  Judgment 
for  Interest  on  the  amount  of  the  check,  to- 
gether  with  the  amount  of  the  varloiu  other 
items  of  damage  alleged. 

The  demurrer  specified  as  graonda:  (1) 
That  the  complaint  does  not  state  facts  mf- 
fldent  to  constitute  a  caose  of  action;  and 
(2)  that  there  is  anottier  action  pending  be- 
tween the  same  parties  for  the  same  cause. 
This  demurrer  having  been  sustained  with- 
out leave  to  amend.  Judgment  was  entered 
that  the  plaintiff  take  notblng  by  the  action, 
and  that  the  defraidant  reoorar  tnm  plaintiff 
Its  copts. 

[1]  By  certifying  the  check  the  bank  be- 
came bound  as  a  direct  and  original  pmnlsw 
to  the  payee.  1  Morse  on  Banks  and  Banking 
(4th  Ed.)  S  414;  6  B.  G.  L.  52S,  524. 

[Z]  Its  obligation  was  one  "to  pay  money 
only,"  and  the  measure  of  damages  for  the 
breach  of  such  obligation  is  "the  amoont  due 
by  the  terms  of  the  obligation,  with  inter- 
est thereon."   Civ.  Code,  |  3302. 

[31  The  complaint  alleges  that  the  check, 
payable  to  bearer  was  presented  by  i^lntiff 
to  the  certifying  bank,  and  payment  refused. 
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Olearlj',  fheoieSm,  Ibe  plttdtng  stated  a 
cause  of  action  for  the  lecOTery  of  the  face 
of  tbe  dieck,  with  Interest  from  the  date  of 
preeentation.  The  eraffldency  of  the  com- 
plaint as  statlDg  a  caoae  of  action  Is,  of 
course,  sot  Impaired  by  the  fact  that  the 
plalntUt  may  haTe  asked  for  more  Items  of 
damage  than  are  recoverable 

[4]  Nor  was  the  demurrer  pfoperly  sostatn- 
ed  upon  the  second  ^onnd  spedfled.  The 
plea  of  another  action  poiding  is  dilatory 
In  Its  nature,  and  is  not  favored.  1  G.  J. 
28;  Thonq)B(Hi  T.  Lyon,  14  Gal.  42;  Larco 
T.  Olem^ts,  S6  CaL  1S2.  It  may  be  raised  by 
demorrer  (Code  Civ.  Proc.  |  490,  subd.  3), 
bnt  not  unless  the  complaint  shows  afflrma- 
tlrely  that  the  prior  action  possessed  such 
characteristics  as  to  make  the  plea  available. 
One  of  these  requisites  is  that  the  causes  of 
action  and  the  issues  in  the  two  suits  must 
be  substantially  the  same.  1  O.  J.  61 ;  Mar- 
tin V.  SpIWalo,  e9  CaL  615,  11  Fac.  484; 
Hebron  v.  Canal  Co.,  75  CaL  433,  17  Paa 
685,  7  Am.  St  Rep.  188;  HaU  T.  Sussldnd. 
108  CaL  203.  41  Pac.  1012;  Howard  v.  He- 
witt. 189  CaL  614,  73  Pac.  414.  The  former 
action  here  relied  upon,  one  ot  Intetpleader, 
was  began  a<»ne  two  months  after  a  cause 
of  actitm  bad,  under  the  facts  alleged  in  the 
present  complaint,  accrued  to  the  plaintiff  in 
this  action.  So  far  as  appears  fr<Mn  the  face 
of  the  complaint,  the  plaintiff  then  had  a 
right  to  recover  two  months'  interest.  It 
cannot  be  determined  from  the  record  before 
us  whether  this  right  was  Involved  In  the  in- 
terpleader suit    In  interpleader  suits — 

"there  may  always  be  a  twofold  contest:  First, 
as  to  the  ri^t  of  the  ^ntift  to  bring  tbe  salt 
and  to  force  tiie  defenoants  to  Interplead;  and, 
if  tnA  right  is  maintained,  the  UtU^tion  amonx 
the  defoidflnts.  *  •  *  Whether  the  plaintiff 
shall  be  permitted  to  maintain  such  an  action  is 
first  detwmined,  and,  if  hie  right  is  sustained, 
an  interlocutory  decree  Is  entered,  requiring  the 
defendants  to  Htigate  their  daima  inter  sese." 
B.  F.  Savings  Uidon  v.  Long,  128  OaL  107.  55 
Pac  708. 

[I]  The  (mly  question  tiiat  can  be  litigated 
between  the  plaintiff  and  the  defendants  In 
such  action  Is  whether  the  plaintiff  is  enti- 
tled to  compel  the  defendants  to  interplead 
with  respect  to  their  conflicting  dalms  to 
the  fund  or  debt  alleged  by  plaintiff  to  be 
in  his  hands,  or  due  from  him.  The  defoid- 
ants  cannot  litigate  in  the  Interpleader  snlt 
any  other  claim  against  the  plaintiff.  23 
C5yc.  27;  Adams  v.  Dixon.  1«  Ga.  518,  65 
Am.  Dec  606;  Williams  t.  Matthews,  47 
N.  J.  Eq.  196,  20  Aa  261.  "Defendants  &n 
entitled  to  aver  and  prove  any  facts  which 
show  that  the  complainant  la  not  entitled  to 
maintain  his  bHI"  (28  Cyc  27),  but  they  can- 
not, by  counterclaim  or  cross-complaint,  seek 
affirmative  relief  against  the  plaintiff  con- 
cerning matters  not  embraced  within  his 
bUL  Wakeman  v.  Elngsland,  46  N.  J.  Bq. 
118.  18  AtL  68a  only  relief  which  a 

deeendftM  can  have  agaiboat  tbe  jdalntUf  in 
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Boch  k  suit  Is  to  have  the  acOvn  dismissed^" 
I^s  Angeles  v.  Amldor,  140  CaL  400,  73  Pac. 
1049. 

[8]  It  is  entirely  consistent  with  the  alle- 
gations of  tbe  complaint  In  this  case  that  the 
bank.  In  beginning  the  Interpleader  suit 
against  this  appellant  and  Flami,  conceded 
no  liability  on  its  part  beyond  the  principal 
sum  of  the  check.  If  the  defendants  had 
come  in  and  consented  to  an  Interlocutory 
order  requiring  them  to  interpl«id,  and  to 
the  consequent  dismissal  of  the  bank,  each 
of  them  might  have  been  preduded  from 
asserting  that  the  bank  was  under  any  fur- 
ther liability  arising  out  of  the  check.  S.  F. 
Savings  Union  v.  Long,  123  OaL  107,  55  Fac. 
708;  Woodmen  of  tbe  Worid  T.  Rntledge, 
133  CaL  640,  65  Fac.  UOS. 

[71  But  It  does  not  appear  that  there  was 
any  sndi  Gonaeiit  Tm  all  tluit  the  complaint 
shows,  this  appellant  may  have  resisted  an 
order  of  interpleader,  n^oa  th»  rery  ground 
that  the  bank  owed  her  interest  on  tbe  check 
tma  flia  date  ot  presentattoD  by  her,  and 
that  tbe  bank  bad  not  tendered  payment  of 
sudi  Interest  If  tliifl  was  the  alituatlon,  the 
interpleader  mlt  did  not  involve  the  expire 
canae  of  action  prwented  by  tbe  present  com- 
plaint. An  inivectloD  of  tba  record  of  tbe 
firmer  action  would  be  required  to  det»- 
mlne  how  far  the  causes  of  action  and  the 
issues  in  the  two  suits  are  identical.  The 
plea  should  therefore  In.  this  case  be  raised 
by  answer  rather  than  by  demurrer  to  tbe 
complaint 

[I]  Furthermore,  the  Judgment  here  given 
was  one  on  the  merits.  The  defense  of  an- 
other action  pending  does  not  authorize  such 
a  Judgment  The  only  relief  to  which  a  de- 
fendant Is  entitled  upon  establishing  this 
defense  Is  a  Judgment  that  the  action  abate. 
lArco  V.  Clements,  36  Cal.  132;  Casey  v. 
Jordan.  68  Cal.  246,  0  Pac.  92,  305;  Cou- 
brough  V.  Adams,  70  CaL  374,  11  Pac.  634; 
Leonard  v.  Flynu,  89  Cal.  530,  26  Fac.  1097, 
23  Am.  St.  Rep.  500. 

The  Judgment  la  reversed. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 


MILLER  T.  OLIVER  et  aL    (Sac  2272.) 

(Supreme  Oourt  ot  Oalifoinia.   Feb.  13,  1817J 

1.  Qmrnna  Title  «=3>32—'ItE0KTEBS— Ap- 
pointment—Statute. 
In  view  of  Code  CHv.  Proc.  |  564  gubd.  1, 
allowing  the  appointment  of  receiver  in  certain 
instances,  and  subdivision  6,  providing  that  a 
recsirer  may  be  appointed  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  courts 
of  eQiii(7,  where  the  plaintiff  was  in  actual  pos- 
session of  property,  claiming  ownership  and 
right  of  possession  and  full  control,  no  receiver 
could  be  appointed  in  an  aetias  to  Jiave  plahitiff 
adjudged  owner  of  tbe  property  but  sole  remedy 
of  defendant  corporation  ,  claimiog  owncrsbip 
and  tbe  right  to  posaeasion  is  at  law  to  recover 
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poMeflsion  In  ivUdi  «  ModviBr  may  not  be  «p- 

[Ed.  Note.— For  otber  caeee.  aee  Qtiledng  Ti- 
tle, Oetit.  Dig.  I  68.] 

2.  Qdietino  Titiji  «=>32  —  Injunction  and 
Rkceivib— Appointicbnt — Statutb. 
In  view  of  Oode  Civ.  Proc.  I  964,  buMb.  1, 
6.  plaintiff  claims  to  be  tbe  owner  of  raal  es- 
tate, and  oeekB  tbe  cancellation  of  tbe  deed  un- 
der vbich  it  is  claimed  that  the  defendant  cor- 
poration is  the  owner  and  entitled  to  immedi- 
ate poesession.  D^endanti^  proof  Is  that  de- 
fendant corporation  is  in  actual  poeaeaiion  and 
management,  except  as  complete  actual  posses- 
sion IB  impaired  oy  tba  oocnpaney  by  plaintiff 
of  a  dwelun^  boose  and  hi*  nee  of  tbe  bams, 
all  under  permission  and  as  an  occupant  merely 
by  anfferance.  Plaintiff  daims  to  be  tbe  owner 
and  entitled  to  control.  It  was  alle^  that 
plaintiff  was  Interferins  with  tbe  management 
at  the  property  by  tbe  corporation,  even  to  ite 

Jiractical  exclusion  therefrom,  to  tjie  great  In- 
ury  of  the  property  and  the  corporation.  Held 
that,  eren  altbough  tbe  facts  warranted  an  in- 
junction to  nrohlbit  plaintiff  from  interfering 
with  the  control  and  management  of  the  prop- 
erty, defendants  were  not  entitled  to  the  ap- 
pointment of  a  reoelTer. 

[Bd.  Note.— For  other  cases.  Bee  Quieting 
Title,  Cent  Dig.  S  68l] 

In  Bank.  Appeal  from  Superior  Coart, 
San  Joaquin  County;  Frank  H.  Smith, 
Judge. 

Action  by  Charles  E.  Miller  against  Har^ 
rlett  A.  OilTer  (nCe  Madlgan)  and  others. 
From  an  order  appointing  a  receiver  pen- 
dente lite  on  antUcatlOQ  cft  defendants,  plabi- 
tlff  appeals.  Order  reversed. 

See,  also,  163  Pac.  S57. 

Webster,  Webster  &  Blewett,  of.  Stockton, 
for  appellant.  Clary  &  Louttlt  and  A.  H. 
Ashley,  all  of  Stockton,  for  respondents.  A 
H.  Carpenter,  of  Stockton,  amicus  curies. 

ANGELLOm,  O.  J.  This  Is  an  appeal  by 
the  plaintlfT  from  an  order  appointing  a  re- 
ceiver i)endente  lite  on  the  application  of  de- 
fendants. The  order  was  one  appointing  W. 
J.  Herson  receiver  "of  the  real  and  personal 
property  mentioned"  In  the  pleadings  for  the 
purpose  of  protecting  and  caring  for  the 
same,  and  to  manage  tbe  same  as  directed 
by  tbe  court  It  was  provided  in  the  order 
that  t^e  plaintiff  and  his  wife  should  not  be 
removed  from  the  premises  unless  so  requir- 
ed by  a  anbsequent  order,  and  that  plaintiff 
might  be  employed,  If  the  receiver  so  elects, 
to  assist  him  In  such  care  and  protection. 
The  order  summarised  the  puipose  as  fol- 
lows: 

"In  other  words,  the  receiver  is  to  protect  and 
substantially  preserve  In  statu  quo  the  proper- 
ty of  tbe  parties  to  this  action,  ^but,  unless  nec- 
essary or  unless  ordered  by  this  court,  not  to 
interfere  with  the  residence  of  the  plaintiff  and 
his  wife  on  said  premises." 

The  acttoa  was  tnstltuted  by  i^intlff  for 
tbe  pnrpoM  of  bavtug  It  adjudged  that  be 
was  tbe  owner  of  the  real  property  described 
In  the  complaint ;  that  a  conveyance  thereof 
made  by  blm  to  defuidant  Ulllw  Farm  Oom- 
pany  on  June  21, 1907,  was  made  without  con- 


■Idemtioii,  and  npm  tti  pnaOm  kbA  fbaX  of 
defendants  Oliver  tliat  llie  pramlaaa  wndd  be 
reconveyed  to  Urn  upon  demand,  «nd  by  rea- 
son of  undoe  on  the  pert  of  said 
OUven.  He  aeked  for  a  Oeeree  dwTwrtng 
him  the  owner  of  audi  property  and  caocdlng 
the  deed  to  tbe  MUlsr  Farm  Conupai^.  Tiie 
allegations  ot  the  complaint  were  deided  In 
the  answer  flUB  by  the  three  defendants,  and 
In  that  porOoa  of  the  answer  staled  a  "fur- 
ther and  s^arate  defense  herein,'*  embrao- 
lug  BS  pages  of  Oie  iirinted  traiuerlpt.  di^ 
fendants  set  up  many  matters  upon  which 
they  aaked,  la  addition  to  a  jtidgment  that 
d^«idant  ecnrporatioa  Is  the  abeolnte  and 
unqualified  owner  in  fee  of  sudi  real  prope><- 
ty,  for  afflrmative  rtiief  of  various  kinds  In- 
cluding relief  as  to  certain  personal  pnqierty 
used  in  c(Hmectlon  with  the  real^,  whlcb  Was 
farm  prt^rty,  and  also  in  the  niatter  of  d» 
termlning  the  relative  rlgSits  of  defmdant  J. 
B.  Oliver  and  plaintiff  in  the  shares  ct  stock 
of  the  MUler  Farm  Company.  To  prevent  in^ 
terference  pending  the  llti^tlon  by  idalntlff 
and  bis  wife  with  the  real  and  personal  proi>- 
erty  alibied  to  belong  to  the  corporation  both 
a  receiver  and  an  Injunction  were  asked.  It 
was  upon  these  auctions  and  certain  affi- 
davits whldi  add  nothing  that  Is  material  to 
the  question  before  us  that  the  ordw  i^ppolntp 
Ing  the  receiver  was  made. 

We  are  unable  to  find  In  the  record  legal 
support  for  the  order  appealed  from. 

0516  matter  of  the  relative  rights  of  J.  a 
Oliver  and  the  plaintiff  in  the  shares  of  stock 
of  defendant  eoriwratlon  and  the  proper  die- 
position  of  said  shares  Is,  of  course,  not  ma- 
terial In  this  connection.  Nothing  in  regard 
thereto  assists  In  determining  tbe  question 
whether  a  receiver  should  have  been  appoint* 
ed  to  take  charge  and  management  of  the 
real  property  claimed  by  the  plaintiff  and'  de- 
fendant corporation  and  the  personal  proper- 
ty of  the  latter  located  thereon.  The  "proiK 
erty  or  fund"  which  Oliver  was  seeking  to 
subject  to  his  alleged  claim  against  plaintiff 
was  the  shares  of  stock  in  defendant  corpora- 
tlou,  and  not  the  real  and  personal  property 
of  the  corporation.  Nothing  In  sabdlvialon 
1  of  section  564,  Code  of  Civil  Procedure,  aa> 
thorized  the  appointment  of  tbe  receiver  on 
the  application  of  the  defendants,  and  the 
order  must  be  sustained,  if  at  all,  as  one  au- 
thorized by  subdivision  6  of  said  section,  by 
which  it  la  provided  that  a  receiver  may  be 
appointed  "In  all  other  cases  where  receivers 
have  heretofore  been  appointed  by  the  tisages 
of  courts  of  equity." 

[1, 1]  So  far  as  we  can  see  from  the  record, 
the  situation  as  to  the  real  and  pmonal 
property,  so  far  as  material.  Is  as  follows: 
The  plaintiff  claims  to  be  the  owner  of  all 
the  property,  and  seeks  the  canoellatlon  of 
tbe  deed  under  which  defendants  claim  that 
the  oorporation  la  the  owner  and  entitled  to 
tlM  immediate  poaeesalon.  Defendants*  show- 
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ing  iB  imbiiteTrtimir  tbat  tbe  dsfmOsBt  cor- 
ponitloQ  was  In  actital  poeaoarion  and  man- 
agement of  an  the  iax)perty  except  In  so  Car 
ftB  comsivba  actoal  poasearim  was  In^nalnd 
by  tbe  ocenpancir  by  plalntUE  of  tbe  dnvlUnK 
house  on  thB  realty  as  a  OwtiUng  place,  and 
tbe  use  of  tbe  banu,  all  under  permlaaloQ  of 
defimdant  corporation  and  as  an  occupant 
merely  by  snflerance.  Being  ao  on  tbe  prop- 
erty, be  was  ciainring  to  be  the  owner  and 
oititled  to  oontrvtf  It  In  great  detail  It  ma 
alleged  that  be  was  Interfierlng  In  vartooa 
waye  with  the  management  of  the  property 
by  the  corporation,  even  to  Its  practical  ei- 
clndon  therefrom,  to  tite  great  Injury  of  tbe 
property  and  the  corporation  owning  It  We 
may  assume  for  the  pnrpoBea  of  this  decision 
that  the  sbowli^  In  thlB  bdialf  was  of  aocb  a 
nature  that  It  would  have  auflBdcntly  war- 
ranted the  granting  of  an  injnnetloa  to  pro- 
hibit this  alleged  occupant  by  euffierttnoe  from 
thus  Intwferlng  with  tbe  control  and  man- 
agement of  the  property,  on  the  aame  tbeoty 
that  any  mere  trespasser  whose  unlawful  acts 
were  of  mtSi  a  nature  and  ao  eonttanious  as 
to  warrant  equitable  rdlef  might  be  enjoined. 
But  It  does  not  follow  tbat  a  receiver  mi^^t 
pn^rly  be  anxrinted.  Of  ooorae,  If 'the 
plaintiff  were  In  actual  poaseaaton  ot  tha 
property,  clalm&g  ownership  and  the  right 
of  posEesslon  and  full  control,  no  receiver 
could  lawfully  be  appointed  in  view  of  our 
well-settled  law.  The  sole  remedy  of  the 
corporatlcHi  claiming  ownership  and  the  right 
to  possession  would  be  at  law  to  recover  pos- 
session, and  it  Is  settled  that  in  sQcb  a  case, 
under  our  statute,  a  receiver  may  not  be  ap- 
pointed ;  for  it  is  not  a  case  where  a  re- 
ceiver has  "heretofore  been  apjwlnted  by  tbe 
usages  of  courts  of  equity,"  or  one  in  which 
such  an  appointment  Is  specially  authorized 
by  any  statute.  See  Bateman  v,  Superior 
Court  M  Cal.  286;  San  Jose,  etc.,  Bank  v. 
Bank  of  Madera,  121  CaL  545,  64  Pac.  86. 
The  appointment  of  a  receiver  cannot  be 
justlQed  upon  any  theory  that  plaintiff  is  In 
actual  possession  of  the  property.  So  tar 
as  we  can  understand  the  theory  of  defend- 
ants as  to  the  facts,  the  corporation  is  seek- 
ing to  protect  its  property,,  of  which  It  Is 
actually  In  possession,  from  interference  to 
Its  great  injury  and  loss  at  the  hands  of  an- 
other who  is  merely  living  on  the  land  with 
Ilai  permiselOD.  So  far  as  the  right  to  a  re- 
ceiver la  concerned,  Its  relatlop  to  him  is 
simply  the  relation  of  any  owner  In  posses- 
sion to  an  unlawful  trespasser.  By  reason 
of  his  living  upon  the  land,  he  may  have 
greater  opportunity  to  Impede  and  Interfere 
with  the  owner  In  the  enjoyment  of  Its  rights 
of  ownership  and  possession,  but  this  does 
not  affect  the  question.  We  are  at  a  complete 
loss  to  find  any  good  basis  for  a  conclusion 
that  In  such  a  situation  a  receiver  may  be  ap- 
pointed on  the  application  of  the  owner  to 
take  over  the  curtody  and  management  of 


the  praputy,  and '  pnotect  tt  agalnnfe  sncb 
tmapaans  and  interfeeenoe; 

It  Is  tborougtOy  aettled  ttuit  except  In 
cases  where  recovers  have  her^fore  beea 
tU^lnted  the  usages  of  courts  ot  etrnttr, 
a  tituWon  expresBljr  covered  by  snbdivlBlon 
8  of  section  664,  OMe  of  GlvU  Procedure,  a 
receiver  may  be  appointed  only  In  such  cases 
as  Uie  statute  expressly  apedfles.  We  find  no 
warrant  fOr  a  condnalon  that  tbe  usages  of 
courts  of  equity  suK)ort  an  sKKtotment  In 
sndk  a  altuatl(Hi  as  we  have  here,  and  if 
seems  very  clear  to  us  tiiat  no  statute  au- 
thorized tbe  appointment  Something  Is  said 
about  the  tranBactl<m  between  J.  E.  Oliver 
and  plainUfC  constituting  a  trust  but  tbe 
trust  If  sny,  was  one  soldy  in  relation  to  tbe 
shares  ot  stock:  Is  mver's  name  claimed  by 
pUklntat 

•tbe  order  aciwintlng  a  recover  la  rft- 
Tersed> 

.  We  ciAcnr:  SHAW,  J.;  SU)SS,  J.; 
BODLVIN/J.;  LOBIOAN,  J.;  HENSHAW. 
J.;  LAWLOB,  J. 


UIXiI^  V.  OXJTBR  et  aL    (Sac.  2S26.) 

(Snprene  Court  of  Califonda.  Feb.  13.  1917. 
Sebearing  Denied  March   15,  1917.) 

1.  Appeal  avd  Ekbos  «s97ee->BBiErs~STAT- 

UTB, 

In  view  of  Code  Civ.  Proc.  i  953c  which  pro- 
vides diat  the  parties  most  print  in  their  bnefs, 
or  in  a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  tbey  dedre  to  call  to  the 
attention  of  the  court,  where  appellants  did  not 
print  in  their  opening  brief  any  ijortion  of  the 
record,  and  respondents  In  their  brief  call  atten- 
tion to  this  omission  and  object  to  consideration 
of  any  part  of  the  record  except  the  judgment 
roll  printed  in  such  brief,  and  in  their  reply 
brief  appellants  ignore  this  objection  and  again 
fail  to  print  any  part  of  the  record,  the  court 
would  M  jostined  in  afflrming  tbe  judgment 
without  further  cmsideratiwi. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8101.  8126.] 

2.  Costs  <3=>260C4)  —  Vexatious  Appeai  — 
Dauaobs. 

In  an  action  to  cancel  a  deed  on  the  ground 
that  plaintiff  was  Inexperlaoeed  and  induced 
to  emcute  it  without  consideration  by  bis  moth- 
er, a  defendant,  who  controlled  him,  when  the 
findings  were  for  defendants  la  all  issues,  and 
it  Is  not  daimed  tbat  the  findings  were  not 
supported  by  substantial  evidence,  it  is  evident 
that  there  was  no  merit  in  the  appeal,  and  that 
it  was  taken  to  vex,  hinder,  and  delay,  so  tbat 
it  was  a  proper  case  for  the  imposition  of  dam- 


[Gd.  Note.— Fw  other  cases,  see  Costs,  Cent 
Dig.  K  98&-991.  990.] 

Department  1.  Aiq>eal  from  Superior  Court, 
San  Joaquin  County ;  Frank  H.  Smith,  Judge. 

Action  by  Charles  B.  Miller  against  Har- 
riet A.  Oliver  and  others,  la  which  plaintifTs 
wife  was  made  a  party  by  defoidants*  cross- 
oomplalnt  Jud^gment  for  defendants^  and 
plaintiffs  appeal.  Affirmed. 
See,  also,  163  Pac.  866. 
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A.  H.  Carpenter,  oC  Stoactoo,  far  appel- 
lants. A.  H.  Aabley  and  Clary  &  Lonttlt,  all 
ct  Stockton,  for  respMidents. 

SHAW,  J.  Tbe  plaintiff  and  bis  wife,  wbo 
was  made  a  party  to  tbe  acthm  by  the  defend- 
ants' cro8B-o(»nplalnt,  ain>eal  from  the  jadg- 
ment. 

[1]  The  transcript  of  tbe  record  presented 
In  support  of  the  appeal  was  prepared  In 
typewriting  as  provided  In  secUoaa  953a, 
963b,  and  953c  of  tbe  Code  of  CItU  Frocedore. 
Section  963c  provides  that : 

"In  filing  briefs  on  said  appeal  the  parties 
mnst,  however,  print  in  their  briefs,  or  In  a 
supplement  appended  thereto,  such  portions  of 
the  record  as  they  desire  to  call  to  tiie  atten- 
tion of  the  court.'* 

Tbt  ai^Uants  did  not  print  in  thett  ogea- 
ing  brief  any  portion  of  tbe  record.  .  The  re- 
OHmdenta  in  their  brief  call  attentlMi  to  this 
omission  and  object  to  oar  oonslderatloa  of 
any  part  of  tbe  record  except  tbe  Judgment 
roll  printed  in  said  brief.  In  tbelr  reply 
brief  tbe  aiweUanta  Ignwe  Ola  objedlba  and 
agala  fall  to  print  any  part  of  Qie  record. 

In  the  face  this  contomacgr,  tbe  conrt 
wonld  be  JtiatUled  In  affirming  tbe  Jodgmmt 
wlthont  farther  consideration.  W<^  have, 
however,  examined  tbe  judgment  roll  and  we 
find  therein  no  good  caase  for  the  appeal.  Tbe 
complaint  alleges  that  the  plaintiff  owns  a 
taim  of  629.19  acres;  ttiat  be-  Is  tbe  woa  of 
the  defendant  Harriet  A.  Oliyer,  and  has 
always  reposed  special  confidence  and  trust 
In  her,  and  has  always  been  guided.  Influ- 
enced, and  con^lled  by  ber ;  that  he  was  "a 
yonng  man  of  Inexperience";  that  on  Jnne 
21,  190T,  li^  bla  moOier,  then  Harriet  A. 
BCadlgan,  and  tbe  drfWndant  J.  BU  OUvw 
formed  a  corporation  with  Qie  corporate 
name  of  "Miller  Farm  Company,*'  and  filed 
Its  artidea  ot  incorpomtloD  in  tbe  oonnt? 
clerk's  offltie;  that  on  June  22, 1907,  said  artl- 
dsB  were  filed  In  the  office  of  tbe  secretary 
of  state;  that  ea  June  21,  1907,  his  mother 
persuaded  him  to  execute  a  deed  purporting 
to  convey  said  farm  to  Miller  Farm  Compa- 
ny; that  it  was  made  wlthont  ctmaldaration 
and  upon  the  promise  of  the  other  defendants 
that  the  farm  would  be  reconveyed  to  plain- 
tiff upon  his  demand;  that  said  corporation 
at  that  time  did  not  ezi^  He  a«ka  ttiat  he 
be  adjudged  to  be  the  owner  of  the  form  and 
that  said  deed  be  canceled  and  the  farm  re- 
conveyed  to  him. 

[2]  Tbe  findings  are  that  plaintiff  Is  not, 
and  has  not  been  dnce  said  deed  was  execut- 
ed, the  owner  of  the  farm ;  that  be  was  not 
at  that  time  "a  young  man  of  Inexperience"; 
that  be  did  not  then  repose  i^ecial  trust  and 
confidence  in  bis  moOiw;  that  she  did  not 
then  guide.  Influence,  or  control  h<ni,  or  per- 
suade him  to  execute  said  deed ;  that  It  was 
not  made  wlOiout  cimslderatlon,  nor  upon 
anyprmnlsetorecfmTey  toblm  theftrm;  that 
although  It  was  dated  oo  Jime  %  1907,  It 


was  not  deliTered,  and  conseQiiently  not  exe- 
cuted, untU  Jmy  10;  1907;  Out  tbe  oonsld- 
eration  thereof  was  the  issuance  of  all  except 
8  of  tbe  250  shares  of  sto^  of  said  corpo- 
ration to  J.  IL  Oliver,  as  trustee,  to  bold  In 
tmst  for  said  plaintiff,  £o  be  returned  to 
plaintiff  as  soon  as  cotaln  mcmeys  paid  and 
to  be  paid  by  J.  B.  Oliver  tm  the  payment  oC 
plaintiff's  debts  and  expenses  were  repaid  to 
said  Oliver.  It  Is  not  claimed  that  there  was 
not  substantial  evidence  sufficient  to  support- 
these  flTiij^TigB, 

The  Judgment  is  that  plaintiff  has  no  In- 
terest in  the  farm ;  that  tbe  deed  conveyed  it 
absolutely  to  said  corporation;  and  that  plain- 
tiff take  nothing.  As  to  tbe  stock,  it  declares 
that  J.  B.  Oliver  still  holds  tbe  247  shares 
of  stock  In  tmst  tor  plaintiff  and  has  a  claim 
thereon  for  advances  to  and  for  plaintiff  and 
for  expoises  regarding  the  tmst,  amounting 
to  $1A,610.61,  and  that,  if  said  sum  Is  not 
repaid  to  him  within  180  days,  said  sto<^ 
shall  be  stdd  to  pay  the  same.  These  and 
other  matters  concerning  tbe  trust  In  the 
stock  were  put  In  issue  by  a  cros8-c<»iiflalnt 
and  are  fully  supported  by  findings.  We  do 
not  think  It  necessary  to  state  these  findings. 
Plaintiff  gives  no  data  to  diow  that  they  are 
not  supported  by  the  evidence. 

It  la  evident  that  there  ftae  w>  merit  In 
ttie  plalntifl'B  case,  nw  In  this  a^eal.  No 
object  tor  taking  it  Is  anparmt,  except  to 
vex,  hinder,  and  dday  the  defendanta.  It  la 
a  proper  case  for  tbe  Imposltloa  of  damages. 

It  Is  ordered  that  the  Judgment  be  affirmed, 
and  that  the  defendanta  recover  of  pi^i<|it^<r 
tbe  sum  of  |100  as  damages,  together  with 
costs  <tf  appeaL 

We  omcnr:  SLOSS.      LAWLOB,  J. 


In  xe  UANOHESTER'S  BSTATB. 
(S.  F.  7601.) 

(Snprtme  Oourt  of  Calitomla.  Feb.  IB.  lOlTj 

1.  SioiTA'piTBEa  «E9i— BiQinsme— Siaimro— 

"BlOH." 

To  "sign"  a  docament  Is  to  affix  a  signar 
ture  thereto,  to  ratify  by  hand  or  seal,  or  to 
subscribe  in  raie's  own  bandwritinp.  Citing 
Words  and  Phrases,  Sign. 

[Ed.  Note.— For  other  cases,  see  Slgnatuies, 
Gent.  Dig.  H  1-4.] 

2.  WztXS  *=»18S— OlOOEAPHIO— BfaEBOTmOH— 

"Szamn**  bt  Tsbtatob. 
An  olographic  win  containing  testatrix's 
name  at  beginning  ot  document,  and  closing 
with,  "wherennto  I  hereby  set  my  hud,  etcw." 
bat  not  subscribed,  was  not  "rigned."  as  re- 
quired by  Otv.  Code,  %  1277,  In  view  sec- 
tion 13,  whldi  provides  that  words  are  to  be 
construed  as  oralnarily  used  and  aocwdlng  to 
context. 

mi.  Note.— For  otfaer  cases,  see  Wills,  Cent 
DigTH  842-844.] 

S.  Wnu  «=»183-OLoeBAFBXo— BxBOtmov. 

Where  olographic  wHI  was  not  signed  as  re- 
quired by  Civ.  Code,  {  1277,  indorsement  "my 
will,"  with  decedeofs  rignature,  on  the  ea- 
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Telop«  ctrntalniav  it,  Ad  not  enre  the  detect, 
merely  sbowinK  Aer  belief  tiiat  It  was  a  Talid 
will,  aad  the  envelope  not  beins  a  part  of  the 
will. 

[Ed.  ^rote.— For  other  cues,  we  WiUa,  Cent 
Diir  IS  812-S44.] 

4.  Wills  ^=>10ft— HJrHJtFTiON— Suffichnot. 

The  power  and  method  ot  testamentary  dis- 
position ie  within  legislative  c<mtrol,  and,  In 
determining  whether  a  will  la  properl;  executed, 
testator's  intention  cannot  be  considered. 

[Sd.  Note.— For  other  eaaee,  see  Wills,  Cent 
Dig.  SS  24S-269.] 

6.  SlQNATDHES  «=»1— ElQUISITKB— '*SIQK1HQ" 

— "Signature." 
To  "sign"  a  document  Is  to  make  any  mark 
open  it  in  token  knowledge,  approval,  ac- 
Mptance,  or  obligatiiHi,  and  the  "signature"  is 
the  sign  thus  made,  and,  wherever  placed,  the 
fact  that  it  was  intended  as  an  executing  signa- 
tnre  most  satisfactorily  appear  on  the  docn- 
ment'e  face. 

[Ed.  Note.— For  other  eases,  see  Signatures, 
Cent.  Dig.  »  1-^ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sign.] 

tt.  Wills  «s3lll(S9  —  SianATim  —  IjOOa- 

TION  OF. 

Where  a  signttora  is  at  end  of  wUl,  nnlTer' 
sal  costom  mates  the  ctmdusion  that  it  was 
appended  as  an  execution;  if  elsewhere,  It  Is  for 
the  court  to  say  from  inspection  of  whole  docu- 
ment, as  to  language  as  well  as  form  and  rela- 
tive position  of  parts,  whether  tliat  was  the  in- 
tention. 

[Ed.  Note.— Fbr  other  eases,  see  Wills;  Gent 
Dig.  H  268^ 

In  Bank.  Ai^eal  from  Bupwior  .Oonrt, 
Alameda  County;  William  H.  Waate^  Judge. 

Petition  by  Henry  B.  Woltman  to  probate 
the  will  of  Ida  M<«*<Mf»  UancheBter,  deceas- 
ed. From  order  admitting  will  to  probate, 
Walter  HancheatOT,  heir  ot  decedent,  an^eato. 
Order  reversed. 

L.  P.  Foifistell,  of  San  FrandBco,  for  ap- 
pelant WlUlam  A  Pow^  of  Oakland,  and 
Earll  H.  WeM>,  ot  San  Fiandsco  (Oeorge 
W.  caiamberUdn,  ot  ocmuMtl),  for  reavutdent 

SHAW,  J,  court  below,  npon  the  peti- 
tion of  Woltman,  duly  made  an  order  ad- 
mitting a  certain  document  to  probate  as  the 
last  will  of  the  deced^t  From  this  (»-der 
Walter  Maucheet«r.  a  brother  and  b^r  oC  the 
decedent, ,  appeals. 

Tha  docnment  referred  to  was  wholly  in 
the  handwriting  of  the  decedent  The  only 
objection  presented  opon  this  aiveal  is  that 
It  was  not  signed  by  the  decedent 

The  docnment  b^an  as  follows: 

"January  14th,  1914. 

"I,  MntH<<*  MancfaestNT,  leave  and  bequeath 
all  my  estate  &  effects,  after  payment  of  legal, 
faneral  ft  certain  foreign  shipment  enensea 
(as  directed)  to  the  following  legatees,  m" 

Then  followed  a  statem»it  of  devises  and 
beanesta  to  divers  persona.  It  aided  as  ftd- 
lows: 

"Wheraimto  I  hereby  set  wa  hand  this  four- 
teenth day  of  January,  1014.^ 

The  name  of  the  decedent  does  not  appear 
In  or  on  the  paper  anywhere,  except  in  the 


<H>enlDg  etanae  as  above  shown.  This  docn- 
ment was  folded  by  the  deoed^  and  placed 
In  an  envelope,  which  was  then  sealed  and 
indorsed  by  the  decedent,  In  bet  own  hand- 
writing, with  the  words,  "My  will,  Ida  Ma- 
tilda l^scbester."  In  that  condition  it  was, 
by  her  direction,  placed  in  her  safe  deposit 
box,  where  it  was  found  after  her  death. 
These  are  all  the  facts  bearing  upon  the 
Qaestion  of  its  execution  as  a  will. 

"An  (^ogratthic  will  is  one  that  is  entirely 
written,  dated,  and  signed  by  t^e  hand  of  the 
testator  himself.  It  Is  subject  to  no  other 
form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed."    Civ.  Code,  8  1277. 

[1,  2]  The  will  in  gnestlon  fits  this  descrip- 
tion In  all  respects  except  the  signing  there- 
of. It  was  not  "signed"  according  to  the 
meianing  of  that  word  in  ordinary  usage.  To 
"sign,"  as  applied  to  a  docdment  is  defined  as 
follows:  "To  affix  a  slgnatnre  thereto;  to 
ratify  by  hand  or  seal ;  to  subscribe  In  one's 
own  handwriting."  Webster's  Die.  nnque»- 
tlcmably,  as  used  In  the  above-quoted  section. 
It  means  the  signature  of  the  testator  in  his 
own  handwriting  written  somewhere  in  or 
upon  the  document,  with  the  intention  by  so 
writing  it  to  authratlcate  the  docnment  The 
name  written  at  another  place  than  the  end 
of  the  docnm«it  and  not  for  the  purpose  of 
authenticating  It  and  indicating  Its  cconple- 
tion,  but  merely  to  identify  the  person  who 
is  making  the  will,  cannot  be  denned  to  be 
a  name  "signed"  to  the  document  unless  that 
word  is  given  a  meaning  entirely  dltTerent 
from  that  which  it  Is  generally  understood  to 
have."  7  Words  and -Phrases,  p.  6508.  The 
Oivil  Code  Itself  provides  that  words  "are 
constraed  according  to  the  ecMitext  and  the 
approved  usage  of  ttie  language."  Civ.  Oode, 
S  13.  If  this  be  done,  a  document  in  whldi 
the  naiOe  of  the  perscm  making  it  appears 
only  In  the  beginning  th«re<^  and  by  way 
of  recital  to  designate  that  person  as  the 
maker,  in  the  manner  above  shown,  cannot  be 
said  to  have  been  signed  by  the  maker.  Es- 
tate of  Walker,  110  Cal.  898,  42  Pac.  815,  80 
I<.  R.  A.  460,  62  Am.  St  Bep.  104.  We  have 
here  flie  additional  indication  of  lack  of  that 
completion  essential  ,to  a  will  in  the  closing 
words,  "wherennto  I  hereby  set  my  band 
this,"  etc.  niese  are  apt  words  to  precede  a 
signature  in  attestaticm  of  a  wiU  or  deed,  and 
they  tend  to  show  that  the  decedent  Intended 
to  sign  Immediately  below,  but  failed  to  carry 
out  tlutit  IntentioiL 

[8. 4]  The  defect  Is  not  cored  1^  the  words 
"My  will"  indorsed  on  the  envelope  and  sign- 
ed by  tile  decedent  The  manifest  purpose 
of  tiiat  indorsement  was  to  state  that  the 
paper  within  the  sealed  envelope  was  the  will 
of  Ida  Matilda  Manchester.  It  shows  that 
the  decedent  believed  that  the  Indosed  docn- 
m^t  was  her  will,  and  Indicates  that  she 
b^eved  that  it  was  lawfully  encnted  and 
valid.  But  her  belief  that  it  was  a  valid  will, 
properl;^  executed,  does  not  make  It  so.  The 
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power  to  dispose  of  one's  pr(H>erty  by  win 
and  the  mode  by  which  It  may  be  exercised 
are  matters  under  le^slatlve  control,  and  the 
mode  prescribed  by  the  statute  mdst  be  fol- 
lowed, or  there  Is  no  will. 

"Fop  the  purpose  o£  determining  wbether  a 
will  baa  been  properly  executed,  tbe  intention 
of  the  testator  in  executiDg  it  ia  entitled  to  no 
ctmsideraticoi.  For  that  purpose  the  court  can 
consider  only  tbe  intention  of  tbe  Legislature 
as  expressed  in  tbe  language  of  the  -  statute, 
and  whether  the  will  as  presented  shows  a  ccon- 
pliance  with  the  statute"  lOstate  of  Seaman, 
146  Cal.  460,  80  Pac.  701,  106  Am.  St.  Rep. 
03.  2  Aan.  Cas.  726;  Batate  of  Walker,  110 
CaL  391.  42  Pac  816,  30  li.  a  A.  460,  tOf  Am. 
St  Rep.  104. 

If  the  decedent  had  used  a  printed  fonn  of 
will,  filled  the  blank  spaces  as  she  desired, 
and  had  duly  sl^ed  It,  without  attesting  wit- 
nesses, the  document  would  show  her  testa- 
mentary Intentions  as  satisfactorily  as  the 
document  she  here  prepared;  but  It  would 
not  have  been  a  valid  wUL  Estate  of  Bill- 
ings, 64  Gal.  427, 1  Pac.  701.  The  act  of  sign- 
ing is  essentiaL  An  Intention  proven  by  other 
means  will  not  serve  the  purpose. 

There  is  no  force  in  the  argument  that  the 
Indorsement  on  the  envelope  can  be  treated 
as  a  part  of  the  document  Inclosed,  as  if  it 
were  an  additional  page  attached  thereto  to 
give  room  for  tbe  signature.  The  circum- 
stances are  utterly  inconsistent  with  the  Idea 
that  the  Indorsement  'was  made  for  any  such 
purpose.  They  show  that  it  constituted  no 
part  of  the  paper  designated  as  "my  will" 
within  tbe  sealed  envelope.  Warwick  v.  War- 
wick, 86  Va.  696,  10  S.  .E:.'843,  6  Ia  B.  A.  775. 

It  la  claimed  that  the  decisions  In  Estate 
of  Stratton,  112  Cal.  513,  44  Pac.  1028,  and 
Estate  of  Camp,  134  Cal  233,  66  Pac.  227, 
are  opposed  to  the  foregoing  conclusions.  In 
Estate  of  Stratton  the  .olographic  will  was 
duly  signed  at  the  end,  but  below, the  signa- 
ture were  the  words  "my  husband  Thomas 
Stratton."  Discussing  the  effect  of  these 
words  aa  part  of  the  document,  tbe  couit 
held  that  tbey  were  intended  to  name  tbe 
husband  as  a  legatee ;  that  they  were  mere- 
ly displaced  by  the  testator,  and  should  be 
read  as  though  written  at  tbe  beginning  or 
end  of  the  last  clause,  in  which  the  legatee 
was  designated  only  by  the  pronoun  "be." 
In  this  discussion  tbe  court  said: 

"The  statute  does  not  require  that  an  olo- 
graphic wlU  diall  be  •subscribed  by  the  testator 
at  the  end  thereof.*  It  is  suffident  that  it  be 
'signed'  by  him,  and  this  signing  nay  be  at 
tbe  beginniaff  or  in  any  part  oc  the  dOCluBtentf' — 
citing  Estate  of  Walker,  supr^. 

In  Estate  of  Camp,  proof  that  the  final 
clause  of  an  olographic  will,  Including  the 
signature  of  the  testator  at  the  end  thereof, 
had  been  torn  off  and  destroyed  after  the 
testator's  death,  was  duly  made  by  two  cred- 
ible witnesses,  as  required  by  section  1339, 
Code  of  Civil  Procedure,  and  this  was  held 
to  be  sufficient  proof  of  the  authenticity  of 
the  wIlL  The  Initial  clause  also  contained 
the  name  of  the  testator.  The  court  said  that 
this  also  eatebUibed  the  fact  tbat  tin  docB; 


ment  was  Intoided  by  binr  to  be  bla  last  will, 
and  that  "the  writing  by  him  of  hid  name  In 
that  clause  was  Itself  a  sufficient  signature." 

[1, 6]  The  declarations  in  these  cases  are 
entirely  consistent  with  the  role  stated  In 
Estate  of  Walker,  supra,  that: 

"To  sign  an  Instrument  or  document  is  to 
make  any  mark  upon  it  in  token  of  knowledge, 
approval,  acceptance,  or  obligation.  The  sig- 
nature is  tiie  sign  thns  nad&" 

In  nether  of  ttiem  was  then  any  discus- 
sion, or  need  of  discaaslon,  as  to  the  kind  of 
proof  permissible  to  establish  the  fact  that 
the  signature  appearing  in  an  olographic 
wUl,  though  not  at  tbe  nsual  place  at  the 
end  of  tbe  document  was  nevertheless  in- 
tended aa  a  signature  in  execution  thereof. 
They  do  not  In  the  least  control  our  decision 
of  this  question.  The  true  rule,  as  we  con- 
ceive It  to  be,  Is  that,  wherever  placed,  the 
fact  that  It  was  Intended  as  an  executing 
signature  roust  satisfactorily  appear  on  the 
face  of  the  document  itself.  If  it  Is  at  tbe 
end  of  the  document,  the  universal  custom 
of  mankind  forces  the  conclusion  that  it  was 
appended  as  an  execution,  If  nothing  to  the 
contrary  appears.  If  placed  elsewhere.  It  Is 
for  the  court  to  say,  from  an  Inspection  of 
the  whole  document.  Its  language  as  well  as 
Its  form,  and  the  relative  position  of  Its 
parts,  whether  or  not  there  Is  a  positive  and 
satisfactory  Inference  from  the  document  it- 
self that  the  signature  was  so  placed  with 
the  Intent  that  It  should  there  serve  as  a  to- 
ken of  execution.  If  such  Inference  tbus  ap- 
pears, the  execution  may  be  considered  as 
proven  by  such  signature. 

This  rule  has  the  support  of  the  better  rea- 
soned decislonB  of  other  jurisdictions.  Thus, 
In  Waller  v.  Waller,  1  Grat  (Va.)  474,  42 
Am.  Dec.  664,  where  the  subject  is  elaborate- 
ly discussed,  the  court  says  that  the  signing 
of  the  win  Is  reqnired  as  proof  "that  the  act 
Is  a  complete,  concluded  act,"  and  that  "the 
signing  must  be  such  aa,  upon  tbe  face,  and 
from  tbe  frame  of  tbe  instrument,  appears 
to  have  been  intended  to  give  It  anthentldty. 
It  must  appear  that  tbe  name,  so  written, 
was  regarded  as  a  signature ;  that  tbe  Instru- 
ment was  regarded  aa  complete  wlthoat  fur- 
ther signature  and  the  paper  itself  must  show 
this."  In  Warwick  t.  Warwick,  supra,  the 
will  began  as  follows:  "I,  Abraham  Warwick, 
declare  this  to  be  my  last  will  and  testament," 
But  tbe  testator's  name  did  not  occur  else- 
where in  the  vriU,  and  there  was  no  declara- 
tion in  the  docnm^t  that  the  signature  at 
the  begltming  was  written  for  the  purpose 
of  authentication  or  execution.  The  court 
held  that  the  signature  was  not  "affixed  In 
sudi  a  manner  as  to  make  it  manifest  that 
the  name  was  Intended  as  a  signature."  To 
the  same  effect  are  Catlett  t.  Catlett,  Mo. 
339;  Crutcher  v.  Crutcher,  30  Tenn.  (11 
Humph.)  384;  Armant's  Succession,  43  La. 
Ann.  310',  9  South.  SO,  26  Am.  St  Bep.  183 ; 
In  re  Tyrrell's  Estate,  17  Ariz.  41^  163  Pac. 
767 ;  VtmcSk  t.  Vreaabt  14  W.  Tft.  And 
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In  the  rea«nt  ded«Um  In  HMate  «f  Semlvov- 
Al.  168  OaL  296, 13B  Fac.  280^  we  nldf 

"No  doabt  a  subccr^tion  or  Bignins  of  aaj 
kind  will  not  constitute  a  valid  execuEon  ot  a 
will  unleas  made  witii  the  intention,  on  the 
part  of  the  testator,  ot  nnaOy  and  completdj 
•ntlientici^lng  tbt  wiD." 

This  waa  said  ot  an  attested  wUl,  bnt 
that  it  was  not  supposed  to  state  a  nile  con- 
fined to  attested  wills  is  shown  by  the  fact 
Qiat  Waller  t.  Waller,  sapra.  Is  cited  as  dn 
application  of  it 

The  few  dedsloDS  to  the  effect  that,  where 
the  name  of  the  testator  appears  only  in  the 
Initial  clause  of  an  olographic  will,  the  wUl 
may  be  considered  as  "signed"  within  the 
meaning  of  statutes  similar  to  ours,  are  oil 
based  on  the  supjposed  anthortty  of  the  Eng- 
lish case  of  Lemayne  t.  Stanley,  3  Lev,  1, 
88  Eng.  B^rlnt,  646.  decided  in  1681.  The 
will  there  considered  was  an  attested  wlU. 
The  subsequent  cases  following  It  take  It  as 
absolnte  authority,  and  do  not  properly  dis- 
tinguish or  limit  the  scope  of  Its  language. 
The  case  has  been  criticized  in  Bngland  and 
limited  strictly  to  cases  where  witnesses  saw 
the  will  written  or  where  It  was  subseQoently 
acknowledged  before  them.  Horrlaon  t.  Turn- 
er, 18  Ves.  Jr.  175;  Coles  v.  Treoothl*,  9 
Ves.  Jr.  284,  S2  Eng.  Beprint,  698.  To  over- 
come Its  effect  in  EIngland  the  statutes  of  1 
Vict,  15  Vict,  and  16  Vict,  were  enacted, 
changing  the  law  so  as  to  reqnlre  that  "all 
wills  be  signed  at  the  end  thereof."  In  view 
of  this  consequence  of  that  decision,  It  Is 
obvious  that  its  authority  should  not  be  con^ 
sidered  as  controlling.  The  rule  we  have  stat- 
ed Is,  In  our  Judgment,  supported  by  sounder 
reasons  and  is  less  likely  to  produce  evil  re- 
sults. 

Our  conclusion  Is  that  the  document  in 
question  was  not  signed  by  the  testator,  as 
required  by  section  1277,  and  that  It  Is  not 
entitled  to  probate. 

The  order  Is  reversed. 

We  concur:  ANGBLLOTTI,  a  J.;  HBN- 
SHAW,  J.;  LORIGAN,  J.;  HBiLVIN,  J.; 
SIXJSS,  J. ;  LAWLOR,  J. 


WEBSTER  T.  ORB  «t  al.   (S.  F.  7002.) 
(Supreme  Court  of  Oalifomla.   Feb.  17,  1017.) 

1.  Municipal  Cobfobations  «=3706(4)— In- 

JUBZBS  ON  StSEBITB— AolUBSIONS. 
In  an  action  for  persoDal  injuries  against 
the  owner  of  a  truck  alleged  to  have  been 
caused  by  negligent  drivine  in  street,  that  after 
accident  owner  discharged  driver  la  not  com- 
petent evidence  of  negligence  oi  driv«-. 

[Eid.  Note.— For  other  cbmb,  see  Mn^V^rw^ 
Oorporatknu^  OeaL  Dig.  1 1618.] 

2.  WrrNESSES  «»362— Oaosa-BxAiaNATioir— 

Under  Code"  Civ.  Proc.  S  2061,  providing 
.that  a  witness  may  be  impeached  by  contradic- 
tory evidence  or  evidence  of  bis  reputation  for 
truth,  etc.,  but  not  by  evidence  of  partienlar 
wrongful  acts,  a  witness  cannot  be  unpeacbed 


fv  discredltsd  by  showing  that  he  was  discharg- 
ed by  his  employe  for  negligence,  where  liabu- 
ity '  is  sought  to  be  placed  upon  employer  for 
vm}h  negligence. 

.  pQd.  Note— For  other  cases,  see  Witnesaei^ 
Cent  1%.  f  1162.] 

8.  Appeal  Ann  BntOB  ^1170(7)!— Bsvebui. 

— PttEJtiDiciAL  Kbbob. 
In  an  action  against  an  employer  for  neg- 
ligence of  lilii  truck  driver,  the  evidence  ot  neg- 
ligence bdng  contradlctoiT,  admisBlon  of  evi- 
dence, to  effect  that  Bhortlv  after  accident  em- 
ployer discharged  driver  for  such  negligence, 
cannot  be  disregarded  under  Const,  art.  6,  | 
4^.  providing  that  no  judgment  will  be  sat 
aside  for  improper  admission  of  evidence  not 
resulting  in  a  mjscarriage  of  justice. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
iSrror,  Cent  Dig.  ||  4006,  4643.^ 

In  Bank.  Appeal  from  Superior  Coort, 
Alameda  County ;  N.  IX  Amot,  Judge. 

Actl<m  by  Ernest  0.  Webster  against  C 
M.  Orr  and  anotlier.  Vrom.  a  judgment  fbr 
plaintiff,  mi  from  an  order  denying  a  new 
trial,  defoidants  ai^>eaL  Berersed. 

Charles  A.  Beardsley  and  Fitzgerald,  Ab- 
bott &  Beardsley,  all  of  Oakland,  for  appet 
lants.  Oehrlng  &  Wyman,  of  Oakland,  tor 
respondent. 

HBNSHAW,  J.  Plaintiff  brought  his  ac- 
tion against  d^endants  to  recover  damages 
for  iDjui;les  sustained  through  the  negligence 
of  the  driver  of  a  truck  owned  by  defend- 
ants. ^  He  received  a  verdict  at  the  hands  of 
the  jnry.  From  the  Judgment  which  follow- 
ed and  from  the  court's  order  denying  de- 
fendants' motion  for  a  new  tdal  tb^  hare 
appealed. 

The  evidence,  as  Is  usual  to  sudi  cases,  Is 
in  sharp  conflict  That  offered  by  plaintiff 
was  to  the  effect  that  he  was  carrying  a 
friend,  npaa  his  two-passenger  motorcycle 
and  was  proceeding  eastward  upon  a  stre^ 
in  the  <dty  of  Oakland.  Suddenly  and  unex- 
pectedly the  driver  of.  defendants'  truck,  witii 
his  horses  trotting  or  galloping  and  ai>parent- 
ly  not  under  perfect  c<mtr<ri,  cut  across  his 
path,  the  pole  struck  the  motorcycle,  and  be 
and  his  companion  were  thrown  to  the  ground 
and  trampled  up<^n  by  the  horses.  Hie  con- 
flictliig  evidence  of  defendants  was  that  the 
heavy,  truck  was  proceeding  at  a  walk,  the 
moteruyde  was  going  at  a  rapid  rate  of 
^}eed,  Bsd  was  passing  vehicles  moving  in 
the  same  direction  without  due  care,  that 
while  fio.  '^being  driven  It  collided  with  the 
tongue  of  the  trudc  wagon,  which  was  cross- 
ing this  street  in  an  orderly  manner,  and  that 
by :  reaaon  of  this  oolUslon  thus  occurring, 
plaintiff,  without  negligence  upon  the  part  of 
defendants,  sustalned'hls  Injuries. 

The  driver  of  defendants'  truck  was  called 
as  a  witness  on  behalf  of  defendants,  and 
euTO  his  version  of  the  accident  Upon  cross- 
exam  1  nation  he  was  asked  the  following 
quefltlMU.  To  them  defendants'  connsel.ob- 
jei^ed.  -  The  objections  were  oremded,  and 
the  aiiBwers  given  as  follows: 


^nPor  «tbw  MMM  SM  mom  to^  and  KBY-NUUBSB  Is  all  K*7-N«iabei«d  Olgwu  sod  iBduaa 
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"Q.  How  Ions  aco  was  tiie  acddent?  A.  It 
waa  on  the  20th  of  Jaly.  1911.  Q.  When  you 
were  employed  }u  On  &  Breedlove?  A.  Tea, 
orer  a  year  ago.  Q.  Did  you  leave  their  em- 
ploy after  the  acddentT  A.  Ye^  air.  Q.  Were 
ypa  discharged  because  of  the  acddent?  A. 
Yea,  eir.  Q.  Waa  that  the  reason  given?  A. 
I  expect  BO.  Q.  Waa  any  reason  ^ven?  A. 
Y«a.  Q.  Did  be  (Mr.  Dt^le)  give  aa  the  rea- 
lm Cm-  your  discharn  the  fact  that  yoa  had 
been  drinking?  A.  That  was  the  reason  he 
gav&  Q.  Wnat  was  the  reason  of  the  dis- 
cbarge?  A.  It  waa  for  drinkins.  That  was 
vrbj  they  dlacfaarsed  me.  Q.  Nothing  said 
about  the  cdlision;  is  that  right?  A.  1  can- 
not remember  anything  being  said  about  IL" 

[1]  The  VRlne  to  the  plaintiff  ct  this  evi- 
dence, If  properly  admitted,  the  Injury  to  the 
defendants  of  this  evidence.  If  Improperly 
admitted,  are  made  the  more  conspicuous  by 
the  fact  that  defendants  were  contending 
that  the  physical  condition  of  their  truck 
and  the  harness  of  the  horses  demonstrated 
that  the  pole  of  the  truck  did  not  strike  the 
niotorcycle  as  plaintiff  contended,  but  to  the 
contrary  that  the  motorcycle  was  driven  at 
headlong  speed  into  the  pole  of  the  truck. 
In  support  of  this  they  offered  evidence  to 
show  that  the  strong  pole  of  this  two-ton 
truck  was  gouged  out  and  the  forward  end 
broken  and  shattered,  an  Injury  which,  so 
they  argue,  could  not  have  resulted  If  the 
pole  bad  struck  the  motorcycle,  but  which 
could,  and  would,  naturally  have  resulted  If 
a  speeding  motoit^de  bad  been  driven 
against  the  pole.  Still  further  in  this  connec- 
tion It  was  shown  that  the  hames  straps  of 
the  harness  were  broken,  an  accident  whldi 
it  Is  argued  could  not  have  occurred  If  plain- 
tiffs version  of  the  occurrence  was  the  true 
one.  This  Is  said  In  emphasis  of  the  fact 
that  this  evidence  so  admitted  was  of  a  very 
real  and  vital  consequence  in  this  contro- 
versy, amounting  as  It  did  to  an  admlssloa 
by  the  defendants  o£  the  n^llgenoe  of  the 
driver  who  was  dismissed  from  his  employ- 
ment because  of  that  negligence  arising  from 
his  ccmdltlon  of  intoxication.  As  evidence 
designed  to  fix  an  admission  of  negligence  on 
the  part  of  d^ndants  after  knowledge  ot 
the  accident  it  was  indisputably  Incompetent 
and  manifestly  lixjurlous.  Sappenfleld  v. 
Main  Street  E.  R.  Co.,  fll  Cal.  48,  61,  62. 
27  Pac.  S90 ;  ITager  v.  Southern  Padflc  Co., 
08  Oal.  809,  811,  38  Paa  119;  Turner  v. 
Hearst,  115  Cal.  394,  401,  47  Pac.  129;  Lim- 
berg  V.  Glenwood,  127  Oal.  598,  604,  60  Pac. 
170,  49  L.  R.  A.  S3;  Helling  v.  Schindler.  145 
Cal.  803,  811-816,  78  Pac.  710;  29  Cyc.  616; 
Armour  A  Oo.  v.  Skene,  163  Fed.  241,  82  0. 
O.  A.  386;  Hewitt  v.  Taunton  St.  Ry.  Ca, 
167  Mass.  488,  46  N.  B.  106. 

[2,  8]  It  Is  sought,  therefore,  to  Justify,  the 
admlsslcn  upon  other  grounds,  and,  should 
the  Justfflcatlon  fall,  then  to  excuse  It  as  an 
immaterial  error  under  section  4%  of  article 
6  of  the  Constitution.  The  argument  In 
JustUlcatlon  comes  to  this:  That  the  wit- 
ness was  ao  important  witness  for  the  da* 
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fttue  and  was  a  hosttle  wlta—  to  plaintiff, 
and  that  plaintiff  tberefon  had  the  right  af- 
flrmatlvdy  to  MtablUh  the  hostility  of  this 
witness  against  lilmself  t^^  Showing  Hiat  bft 
had  been  dlsdiaiged  by  the  defendanti.  Wa 
do  not  claarly  apprebcnil  the  focee  ot  this, 
since  mttoniaiy  it  woold  seem  that  If  he  had 
been  unjustly  discharged,  his  animosity 
would  have  bean  against  the  defendants,  in- 
stead ot  against  ttie  idalntifl,  bat,  pnttlng 
this  aside,  we  have  never  been  advised  oC  any 
rule  ct  erldcaice,  ma  dted  to  any  anthorl^ 
holding  that  evidence  that  an  employtf  was 
discharged  after  an  acddoit  could  be  used 
(in  an  action  such  as  this  where  the  witness 
Is  called  by  the  defraidant  emplcqrer)  to  es- 
tsbUsh  that  witness'  hostUUr  either  to  the 
plaintiff  or  to  the  onplc^er.  Still  further, 
under  the  argument  ot  Jnstlflcatimi,  the  prop- 
osition Is  advanced  that,  the  witness'  rerslan 
ot  tbie  accident  b^ng  sndi  as  to  enmerate 
himself  from  culpability  and  his  former 
employm  teom  Uabillty,  evidence  his  dis- 
chai^  was  l^ttmate  tor  impeadiment,  bat 
the  legitimate  methods  ot  Impeadilng  or  dis- 
crediting a  witness  are  polid»d  out  in  seeUon 
2061  of  the  Code  of  Civil  Pxocedaie,  and  it 
■would  certainly  be  an  innovation  in  the  law 
at  evidence  to  add,  In  effect,  to  that  section 
a  provision  that  a  witness  may  be  inweaCbed 
or  discredited  by  a  showing  that  he  wee 
dlsdkarged  1^  his  employer  tor  reasons  grow- 
ing oat  of  the  transaction  In  question,  and 
this  where  liability  is  sought  to  be  cast  up- 
on the  employer  because  of  the  employes 
part  in  the  transactlrai. 

The  Qcmfllctlng  duracter  of  the  evidouse 
has  been  indicated.  Also  it  has  been  pointed 
out  that  the  ^ect  ot  the  (AJectionable  evi- 
dence, U  believed,  was  to  establUb  before  the 
Jury  an  admission  1^  defendants  that  their 
drlva  was  culpably  negllgeut,  and  had  ben 
dlsdiarged  for  that  reason.  It  1^  tiw  jury 
little  more  to  do  than  to  ax  the  amount  of 
tLelr  award.  For  this  reason  respmdent  can- 
not sueoestfully  Invoke  the  appUcatloi  of  sec- 
tion <^  article  6  of  the  Constltutl<HL  31ie 
error  was  both  serious  and  preJndldaL 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:  SHAW,  J.;  HELTIN,  J.: 
SL08S,  J.;  LOBIGAN,  J.;  LAWLOB,J. 


HJORTH  OIL  00.  V.  CURTIS.  (No.  858J 
(Supreme  Court  of  Wyoming.   Mardi  S,  1917.) 
1.  Broksrs  •s>86<l)— Aonoifs  rou  Oomn- 

BATION-^UrnOIEWOT  or  BVIDSROB. 
In  an  action  for  c(»npeiisation  fcKr  negotiat- 
ing a  sale  of  a  leaseh<dd,  evidoice  kM  sufficient 
to  Bustain  a  finding  that  plataitUt.  in  sd«ti<m  to 
hia  law  prsctloe,  was  aimed  In  the  buainess  of 
a  broker. 

CKd.  Notfi.— For  oth«>  cssas,  sat  Btokm, 
Cent.  Dig.  H  117.  118.] 
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2.  JUDOMMfT  «»200,  256(1)— CJOHTORIOTT  TO 
PLUDXHO  and  FlNDHfOS. 

Id  an  action  tor  compenutlon  tor  negotiat- 
ing B  salo  of  a  leasehold,  wbere  tbe  petition  al- 
leges merely  that  at  the  special  Instance  and  ro* 
quest  of  defendaiUt  plai&US  nsdartook  the  lale 
of  tbe  |uopwt7  tor  which  defendant  agreed  to 
par  bim  a  reasonable  sum,  and  that  pursuant 
Ibereto  he  made  the  sale,  and  the  finding 
though  statiDg  in  ime 'paragraph  that  plaintiff 
had  hem  oiniged  in  tne  buainen  of  a  broker, 
■tata  as  to  hia  emplojment  by  defendant  merelj 
titat  he  was  employed  to  sell  the  property,  with- 
out stating  the  capad^  in  which  ne  was  em- 
ployed, plaintifFs  right  to  recover  tbe  reason- 
able Talne  of  his  services  is  not  limited  to  serT' 
ices  rendered  under  an  empkiyiiient  distinctiTe- 
ly  or  strictly  as  a  broker,  out  he  is  entitled  to 
Jndgment  if  under  the  law  and  erldence  he  la 
entitled  to  recover  at  all  for  hb  serrleM  nnder 
his  appointment 

(Ed.  Note.— For  other  casoa,  see  Judgment, 
OnTDlg.  IS  436,  446,  4B4.]  ^ 
8l  Afpui.  and  Bbbob  4=>1011(1>— Bstxbw— 

QuEflTiONS  OF  Fact  — '  OoHfxronno  Bivx- 

DKNCB. 

In  an  action  for  compensation  in  negotlaong 
a  sale  of  a  leasehold,  where  the  trial  ooort  de- 
termined npon  sufficient  evidence,  thoui^  con- 
flicting, that  the  agreement  between  plaintifT 
and  defendant  was  that  plaintUf  abonld  recrive 
a  reasMiabiB  compensatioti,  and  not  merely  that 
he  dwnld  receive  |1&  per  day  and  ezpouea,  the 
Supreme  Court  most  condder  the  case  on  that 
view  (tf  the  evidence. 

[Ed.  Note.— For  odier  cases,  aes  Appeal  and 
Error,  Cent  Dig.  Si  3883-8968.] 
4.  AfFKAL  AND  BBBOB  *a»302(6>— PB«8»WTIlf O 

SOKsnoMS  iM  TUAX.  OoVKP-ffonoH* 

Grounds  ot  motioa  for  new  trial  that  the 
findings  are  not  sustained  by  sufficient  evidence, 
that  th^  are  contrary  to  law,  and  that  tbe  evi- 
dence was  and  is  insufflcirat  in  law  to  warrant 
aiv  finding  or  judgment  tor  plaintiff,  or  against 
defendant,  are  insuffldent  to  ivesent  for  review 
1^  question  of  error  In  tbe  amoont  of  recovery. 

[Ed.  Xote.— For  oAer  cases,  see  Appeal  and 
Error,  Oeat.  Dig.  fS  1749-1752.J 

*6.  OcnPOBATioNs  «=s>308(:9— SrooKBOiiDraa— 

SxBVICnS— GOKPBNBATIOK. 
That  services  by  an  attorney  In  necotiating  a 
sale  of  a  leasehold  for  a  corporation  were  per- 
formed under  an  apptrintment  as  member  of  a 
committee,  that  be  was  a  stockholder,  and  that 
when  the  negotiations  were  commenced  and  the 
original  appointment  made  he  was  the  assistant 
secretary  of  the  corporation,  or  even  if  be  had 
remained  assiatant  secretary  through  tbe  entire 
period  of  tbe  n^otiations,  do  not  invalidate  his 
right  to  compensation. 

.    [Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  IS  1336. 1337.] 

6.  Corporations  «s9l86  —  Stockholders  — 
Services— CoMPENSATio  II. 

When  a  stockholder,  not  an  offlcor  or  dl* 
rector,  renders  a  .service  to  tbe  corporation  by 
traper  request  w'  authority,  a  contract  is  im- 

f tiled  to  pay  the  reasonable  value  of  his  serv- 
ces,  unless  tbe  drcumstances  negative  such 
implication  as  by  showing  that  the  swriees  were 
to  be  gratuitous. 

[Ed.  Note.— For  other  easss,  ase  Oorpomtions, 
Gent.  Dig.  8S  6&5-701.] 

7.  COBPORATIONfl  «S»306(2)  —  OmOBBS  AHO 

Directors— SxBn^icES  and  Goufensation. 
A  contract  to  pay  a  director  or  other  offi- 
cer of  a  corporation  for  services  ontside  the 
scope  of  his  official  duty  may  be  impUed. 

[Ed.  Note.— For  other  cases,  saa  OoEporaticuu, 
Cent  Dig.  SS  1336,  1337.] 


Error  to  District  Ooort  Natrona  Otninty; 
Ob&rles  E.  Winter,  Jvdse. 

Actim  by  Frank  O.  Oortla  against  tbe 
HJorth  on  Company.  Jndgmait  for  plali>> 
tut,  and  defendant  twlngs  error.  Affirmed. 

William  J.  Miles,  of  Dearer,  Colo.,  tor 
plaintiff  in  error.  B.  D.  Townsend  and  Fred 
G.  R&bb,  both  of  Denver,  Cola,  and  R.  H. 
NldKOs,  of  CiaqMr,  for  defendant  In  error. 

POTTKR.  a  7.  Frank  O.  Cnrtls  brongbt 
this  action  against  the  HJorth  Oil  Company, 
a  corporation,  to  reoorer  the  alleged  valne  of 
his  services  and  expenses  In  negotiating  and 
making  a  sale  of  ttiat  company's  leasehold 
interest  in  a  certain  tract  of  land  in  Natrona 
county,  this  state,  npon  wlildi  tbe  company 
bad  Sillied  a  prodnctlTe  on  well,  an4-in  pro- 
curing from  the  pnnSiasen  an  agreement  to 
take  the  oil  produced  by  tbe  company  upon 
land  owned  by  It  at  the  market  jnrice.  Budi 
serrlcea  and  expenses  were  alleged  to  be  of 
tbe  reasonable  yalue  of  fSB,00(^  and  It  was 
alleged  that  no  part  tbereof  bad  bem  paid 
except  f60  advanced  by  said  comjmny  for  ex- 
penses.  On  the  trial  In  the  district  court 
without  a  Jury  It  was  found  tbat  the  plaln- 
tur  was  ratltled  to  recover  for  bis  services 
in  negotiating  and  making  tbe  sale  aforesaid 
tbe  sum  of  VU^OOO,  as  tbe  reasonaUe  value 
thereof  together  with  Interest  tberem  at  tbe 
legal  rate  of  8  per  cent  per  annum  fn»n  a 
spetdfled  date»  and  judgment  was  rendered 
In  bU  fivor  for  said  sum  and  Interest,  aggre- 
gating $11,497^ 

The  petition  alleges  that  tbe  plaintiff  Is 
and  during  the  period  mentioned  therein  was 
an  attorney  and  counselor  at  law  and  en- 
gaged In  tbe  practice  of  his  profession  In  the 
dty  ot  Jamestown,  N.  Y.,  and  also  In  the 
business  of  a  broker  and  in  the  sales  of 
stocks,  bonds,  and  other  properties,  and  that 
he  was  a  stockholder  of  the  defendant. 
Strip];>ed  of  all  other  matter  of  Inducement, 
the  i>etitlon  alleges,  in  substance,  that  the 
plaintiff  undertook  the  sale  of  the  defend- 
ant's Interest  in  the  land  aforesaid,  and  to 
provide  for  the  sale  of  oil  produced  on  lands 
owned  by  it.  at  tbe  special  Instance  and  re- 
quest of  the  defendant,  and  that  the  defend- 
ant agreed  to  pay  the  plaintiff  a  reasonable 
sum  for  his  services  In  addition  to  his  actual 
expenses  In  conducting  the  necessary  negotia- 
tion for  said  sale;  tbat  pursuant  to  said 
agreement  the  plaintiff  made  the  sale  for  the 
sum  of  f75,000  In  cash  and  750  shares  of  the 
capital  stock  of  a  company  to  be  organized 
by  the  purchasers,  said  shares  to  include  250. 
shares  of  7  per  cent  cumulative  preferred 
stock  and  500  shares  of  common  stock ;  that 
the  proposed  company  was  organized,  and 
the  stock  aforesaid,  of  the  value  of  f35,000 
or  more,  was  about  to  be  issued  to  defendant 
pursuant  to  said  sale  and  tbe  terms  thereof; 
that  an  agreement  was  procured  from  tbe 
purduLsers  to  take  oil  from  the  defendant  at 
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the  market  price  for  an  indefinite  period  of 
time;  that  plalndlTa  services  and  expenses 
In  making  said  sale  and  contract  were  rea- 
sonably worth  the  sum  of  |80,000. 

The  answer  admits  that  plaintiff  was  an 
attorney  and  counselor  at  law  engaged  In  the 
practice  as  alleged,  but  denies,  for  want  of 
InformatloD,  Ms  iiavlng  been  ^igaged  In  the 
business  of  broker  as  alleged.  It  further  de- 
nies his  alleged  employment  to  make  the  sale, 
or  that  the  sale  was  made  by  him,  and  al- 
leges that  the  plaintiff  was  one  of  defend- 
ant's stockholders,  and  the  only  agreement 
with  him  by  the  company  was  to  pay  him. 
In  addition  to  his  actual  expenses,  the  sum 
of  ?15  per  day  for  such  time  as  he  should  be 
actually  absent  from  the  city  of  jiamestown 
upon  anx  business  of  the  defendant ;  that  the 
sale  afor^ld  was  made  by  the  defendant  It- 
self acting  through  certain  of  Its  officers  and 
stockholders;  that  platntUTs  only, connection 
therewith  was  as  one  of  a  committee  of  three 
stockholders  appointed  by  the  board  of  di- 
rectors for  the  sole  purpose  of  acting  for  It  in 
Its  corporate  capacity,  and  not  as  brokers 
or  promoters. 

'  The  findings  of  fact  were  stated  in  writing 
substantially  as  follows:  (1)  That  defendant 
Is  a  corporation  organized  under  the  laws  of 
New  York.  (2)  That  plaintiff  Is  and  was  since 
prior  to  January  1,  1913,  engaged  in  prac- 
tice as  an  attorney  and  counselor  at  law  and 
In  the  business  of  a  broker  In  the  sale  of 
stocks  and  bonds  and  other  properties.  .(3) 
That  defendant,  prior  to  January  1,,1913, 
became  the  owner  of  a  certain  leasehold  es- 
tate in  an  oil  placer  mining  location  upon  a 
certain  tract  of  public  land  situated  In  Na- 
trona county,  in  this  state,  and  continued  to 
be  the  owner  thereof  until  its  sale  on  April 
16,  1913.  (4)  That  snbseauent  to  January  1, 
1913,  and  prior  to  April  16,  1913,  the  defend- 
ant employed  the  plalntUf  to  sell  said  tease- 
hold  Interest,  and  agreed  to  pay  him.  and  he 
agreed  to  accept,  a  reasonable  compensation 
for  his  serrice»  In  negotiating  and  making 
such  sale.  (5)  That  pursuant  to  said  contract 
of  employment  the  plaintiff,  on  April  16, 1913, 
negotiated  and  made  a  sale  of  said  leasehold 
Interest  for  ¥75,000  In  cash  and  ^0,000  of 
the  common  stock  and  f25,000  of  the  prefer- 
red stock  of  a  corporation  to  be  organised  to 
own  said  interest  (6)  l^at  thereafter  and 
prior  to  May  10,  1913,  the  sale  was  accepted, 
ratified,  and  approved  by  the  defendant,  and 
Its  said  Interest  duly  conveyed  to  the  pur- 
chaser, who  then  and  there  paid  to  the  de- 
fendant the  purchase  price  aforesaid,  viz., 
$76,000  in  cash,  and  $75,000  par  value  of  the 
capital  8to(A  of  the  Keystone  Oil  Company, 
the  corporation  organized  for  the  purpose 
aforesaid,  and  that  the  said  capital  sto<^  so 
paid  to  defendant  was  of  a  cash  value  ex- 
ceeding $25,000.  (7)  That  the  sum  of  $10,000 
is  a  reasonable  compensation  for  plalDtUTs 
said  services.  As  a  conclusion  of  law  the 
court  found  the  defendant  to  be  indebted  to 
the  plalntUt  In  the  sum  ot  $10,000;  .with  lit 


terest  at  8  par  cent  per  ansnm  fnwi  June  16^ 

1913. 

The  findings  concluded  with  an  order  for 
judgment  and  a  recital  that  all  were  except- 
ed to  by  the  defendant  Thereafter  the  de- 
fendant filed  a  statement  of  its  exo^tliffls  to 
the  findings  and  decision,  sped^lng  that  It 
excepted  to  the  foarth  and  fifth  finding  of 
fact  that  part  of  the  second  finding  to  the 
effect  that  plaintiff  had  been  engaged  In  the 
business  of  a  broker,  the  sixth  finding  so  far 
as  it  may  imply  that  defendant  ratified  or 
approved  any  sale  or  alleged  sale  by  the 
plaintiff  acting  in  the  capacity  of  a  broker 
for  defendant,  the  conclusion  of  law  and 
order  for  judgment  It  Is  shown  also  by  the 
bill  of  exceptions  that  a  motion  for  new  trial 
was  filed  by  the  defendant  stating  the  fol- 
lowing grounds:  (I)  That  the  court  erred  (a) 
in  denying  defendant's  motion  for  nonsuit  or 
for  Judgment  at  the  end  of  plalntiOTs  evi- 
dence in  chief;  and  <b)  in  doiylng  defend- 
ant's motion  for  judgment  in  its  favor  at  the 
conclusion  of  all  the  evidence.  (2)  That  the 
findings  are  not  sustained  by  suffid^t  evi- 
dence, and  are  contrary  to  the  evidence.  (3) 
That  the  evidence  la  Insufficient  in  law  to 
warrant  any  finding  or  judgment  in  favor  of 
the  plaintiff.  (4)  That  the  findings  are  con* 
trary  to  law. 

The  case  Is  here  on  error,  with  the  errors 
complained  of  set  forth  in  the  petition  In 
error  substantially  as  follows:  (1)  That  the 
court  erred  in  denying  defendant's  motion 
for  notnsnlt  or  Judgment  made  at  the  end  of 
plaintiff's  evidmce  in  chief.  (2)  That  the 
court  erred  In  denying  defendant's  motion  for 
Judgment  made  at  the  end  of  all  the  evidence. 

(3)  Hut  the  court  erred  in  its  second,  fourth, 
and  fifth  findings  of  fact  hi  that  said  find- 
ings are  not  supported  by  the  evidence  and* 
are  contrary  to  the  facts  adduced  at  the  trlat 

(4)  That  the  decision  and  judgment  are  not 
sustained  by  and  are  contrary  to  the  evi- 
dence. (5)  That  the  decision  and  Judgment, 
are  contrary  to  law.  (6)  That  the  court  erred 
in  deoying  defendant's  motion  for  a  new 
trlaL  (7)  That  upon  the  evldenoe  and  the 
law  the  judgment  should  have  been  in  favor 
of  the  defendant. 

Thus,  the  qdestton  presented  la  whether  ■ 
upon  the  evidence  and  the  law  applicable 
thereto  the  plaintiff  was  employed  and  made 
the  sale  as  alleged  and  under  such  drcnm- 
stancee  as  to  entitle  blm  to  a  reasonable  com-  . 
pensatlon  for  his  services.  The  evidence  Is 
voluminous,  comprlsiog  several  hundred  pa^- 
ea  of  testimony  and  a  large  number  of  exhih* 
its,  the  latter  including,  among  other  papers, 
the  record  of  the  Incoiporatlmi  and  the  pro- 
ceedings of  many  of  the  meetings  of  the 
stoAholders  and  directors  of  the  def«idant 
company,  and  numerous  letters  and  telegrams 
rdatlng  to  the  negoUatton  for  the  sale  of  the 
prc^rty  in  question  and  other  InddCTtai 
matters,  so  Chat  our  reference  to  It  must  nec- 
essarily be  confined  to  stating  generally  the 
watezlal  tactA  aeemlng  to  b«  established  wltli^ 
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oat  BDbBttntlal  oonlUct,  or;  wbcve  ttie  evl- 
dal<!e  Is  eonfllcttng,  the  character  thereof  and 
cvT  conchialoii  ae  to  Its  effect  In  this  proceed- 
ing to  reverse  the  Judgment. 

The  organization  of  the  def^dtmt  com- 
pany was  proposed  by  WUllam  HJorth,  a  rest- 
dent  of  Jamestown,  N.  T.,  for  the  purpose 
of  taking  orer  and  operating  under  an  oil 
lease  which  he  bad  secnred  covering  certain 
lands  In  Natrona  county  in  this  atate,  in<dTid- 
li^  the  quarter  section  involTed  In  this  con- 
troversy. The  company  was  incorporated' and 
organized  In  June,  1012,  under  the  laws  of 
New  York,  after  a  stock  subscription  llrt 
had  been  circulated  and  signed.  Thereupon 
the  lease  afwesaid  was  taken  over  by  the 
company,  and  it  proceeded  to  operate  there- 
under. At  the  organization  meeting  F,  O. 
Strandberg  was  elected  president  of  the  com- 
pany, and  the  said  William  HJorth  was  elect- 
ed secretary  and  treasurer.  The  officers  ana 
most  of  the  stockholders,  as  we  underistand, 
resided  in  or  near  Jamestown,  and  the  com- 
pany bad  its  home  office  at  that  place.  The 
original  capital  stock  was  $15,000,  all  of  whldi 
we  understand  to  have  been  subscribed.'  The 
plalntllt  subscribed  f 1,000  of  the  capital  stock 
and  became  the  owner  ot  that  amount  of 
stock  In  the  company  at  the  tlm0  of  Its  or- 
ganization. He  pr^red  and  flled  the  de- 
fendant's articles  of  incoqwration,  «n4  there- 
after and  during  the  period  covered  by  the 
transaction  Involved  In  this  controversy  act- 
ed as  legal  adviser  of  the  oon^Kmy,  and 
aeems  also  to  have  solicited  some  of  the  orig- 
inal BubscilptltHu  to  the  capital  stock.  He 
was  not  at  any  time  a  director  of  the  com- 
pany, nor  an  officer,  except  that  at  a  meetlis 
of  the  directors  hdd  ffli  November  18,  1912,. 
he  was  named  In  a  resolution  adopted  by 
them  to  act  as  assistant  secretary,  and  held 
that  position  nntll  Fetvnaiy  8,  1913,  when 
another  person  was  selected  tb  act  In  that 
capadtr.  Prior  to  said  November  meeting, 
however,  he  had  written  up  ttie  prooeedii^ 
of  several  of  the  meetings  of  the  stockholders 
and  directors,  dgning  the  same  as  "Acting 
Secretary,"  and  at  that  meeting  his  acts  in 
so  doing  were  ratlfi^ 

Some  time  in  1012,  tb»  exact  time  not  being 
material,  though  we  understand  tt  to  have 
been  in  October,  the  company's  operations 
under  the  lease  aforesaid  resulted  in  a  pro- 
ducing well  apon  the  quarter  section  of  land 
here  Involved,  and  there  seeming  to  have 
been  some  delay  or  dlfflcnlty  In  arranging  for 
a  disposition  of  the  oU  from  that  well,  the 
plaintiff  interested  himself  In  the  matter, 
and  corresponded  and  had  an  interview  with 
a  representative  of  anotber  oil  ccnnpany  con- 
cerning it  prior  to  January,  1913,  bat  without 
any  definite  result.  He  also  corresponded 
about  It  with  the  defendant's  representative 
in  the  field.  In  which  correspondence  the  mat- 
ter of  selling  the  def^ant's  interest  in  the 
tract  aforesaid  was  referred  to.  The  matter 
of  tUB  ontMiMmlsBOBi'is.  anly-  IneUnfiBl  to 


the  present  oontrorersy,  and  Is  mentioned 
here  only  as  showing  that  the  question  of 
selling  defendant's  lnt««at  in  the  lease  upon 
said  tract  had  been  under  oonidderation  prior 
to  January,  lOlS,  and  the  negotiation  finally 
resulting  in  a  sale.  Mr.  Hjorth,  the  secretary 
of  the  company,  wrote  from  Oasper  on  No- 
vember 9,  1912,  that  he  bad  seen  a  party, 
naming  one  of  the  leading  oil  companies  of 
the  district,  about  buying  for  $70,000,  that 
he  thought  the  compa^  could  not  do  any 
bett»-,  and  advising  a  sale  at  that  price.  On 
November  12th,  the  plaintiff  wrote  Mr.  HJorth 
from  Jamestown,  referring  to  a  telegram  sent 
the  latter,  asking  If  the  party  would  give 
them  $70,000  for  the  lease  Inside  of  5  days, 
and  mentioning  a  different  offer  which  had 
been  made  by  another  party,  and  stating  as 
the  writer's  personal  opinion  that  t^e  stock- 
holders' would  sell  for  $70,000  cash,  or  part 
cash  and  the  remainder  pr<H>erly  secured, 
to  be  paid  within  a  reasonable  time.  In  a 
letter  of  November  19,  1912,  written  to  the 
plaintiff  by  Mr.  Hjorth,  he  stated  that  the 
party  he  bad  referred  to  would  not  buy  then, 
but  would  rather  wait  for  another  well,  and 
would  be  willing  to  double  the  price  K  they 
did  buy.  In  a  letter  dated  November  22, 1912, 
by  the  plaintiff  to  Mr.  HJorth  the  fact  was 
mentioned  tiut  the  latter's  telegram  had  Jnst 
arrived,  asking  U  he  should  'i^ve  an  option 
on  lease  for  two  we^ks  for  $90,000  net^  and 
stating  that  the  telegram  would  be  reported 
to  the  meetli^  that  nlfl^t  And  It  ai^ears 
that  at  a  special  meeting  of  the  stockholders 
held  on  November  23,  1012,  they  refused  to 
give  an  option  at  $90,000  for  two  weeks,  uid 
Mr.  HJorth  was  so  advised  by  the  plaintiff 
in  a  letter  of  the  same  date.  In  which  it  was 
fnrtiier  stated,  in  substance,  that  the  senti- 
ment was  against  jiving  an  option,  but  there 
might  be  an  ez:oeptlon  in  favor  of  an  option 
for  two  weeks  upon  the  payment  of  $5,000, 
and  suggesting  that  any  one  wishing  to  buy 
make  a  fiat  offer.  At  the  meeting  on  Novem- 
ber 23, 1912,  it  was  voted  also  to  increase  the 
capital  stock  to  $100,000. 

Nothing  definite  having  been  accomplished 
as  to  the  sale  of  defendant's  oil  or  the  well 
aforesaid,  or  that  part  of  Its  lease  which  in- 
;  doded  the  wdl,  the  plaintiff  was  visited  at 
his  offloe  in  Jamestown  early  In  January, 
lOlB,  by  Mr.  S.  S.  Cramer  of  MUwaukee, 
Wis.,  who  afterwards  became  one  of  the  pur- 
chasers of  the  defendant's  sold  Interest,  the 
other  purchaser  being  Mr.  Wadhams  of  Mil- 
waukee. These  parties  were  connected  with 
a  concern  known  as  the  Wadhams  Oil  Com- 
pany, with  headquarters,  as  we  understand, 
at  Milwaukee.  I^e  purpose  of  Mr.  Cramer's 
visit  to  Jamestown,  as  explahied  in  his  testi- 
mony, was  to  purchase,  If  possAle,  a  ma- 
jority of  the  stock  In  the  defendant  company 
and  to  engage  some  one  to  do  that  for  him. 
He  called  upon  the  plaintiff  at  his  office  lu 
Jamiestown  to  secure  bis  services  In  acqulr- 
tar  Mi^>  stock,  AairiBt  been  tefemfft  to  him 
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'  as  tbe  best'  man  to  see  In  that  omnectlcHL 
He  did  not  at  first  adrtse  the  plaintiff  that 
he  was  connected  with  an  oil  CMDpanr,  nor 
does  it  appear  that  he  koew  the  latter  to  be 
connected  in  any  way  with  the  defendant 
company.  Upon  stating  the  object  of  bis 
visit  the  plaintiff  Informed  him  that  he  conld 
not  serre  him  In  the  matter,  for  the  reasou 
that  he  was  assistant  secretary  and  attorney 
for  the  company,  and  aou^t  to  dlsconrage 
any  attempt  on  hla  part  to  buy  the  stock ;  but 
In  the  course  of  the  conversatlw  he  suggest- 
ed to  Oramer  that  he  cfmslder  the  matter  of 
buying  the  defendant's  leasei  or  that  part  of 
It  covering  the  tract  upon  which  its  well 
aforesaid  was  located,  and  they  discussed 
that  matter  several  times  during  the  few 
days  that  Oramer  remained  In  Jamestown, 
the  plaintiff  stating,  as  his  oidnlon,  that  tbe 
pnvert}'  was  worth  $250,000.  Tliereafter 
considerable  corre^XNodence  passed  betweoi 
them  with  reference  to  the  matter,  and  Cra- 
mer submitted  some  written  snggestioas  to 
the  effect  that  the  defendant  c<Hnpany  be  re- 
organized so  as  to  provide  for  $100,000  of 
preferred  stock  and  $200,000  ct  common  stock 
and  selling  one^alf  of  the  common  stock  to 
his  company  for  raoug^  to  pay  ba<&  to  the 
original  stockholders  of  the  defendant  com- 
pany the  whole  amount  of  th^  Investment 
la.  the  shape  of  dividends,  and  their  present 
holdings  to  be  ez<dianged  for  five  times  the 
amount  In  preferred  stodc,  answering  which, 
the  plaintiff  wrote  that  the  stockholders 
would  not  accept  what  Oramer  had  suggest- 
ed, hut  urged  that  he  come  to  Jamestown 
forthwith,  prepared  to  buy  the  lease.  In  re- 
sponse to  that  letter  Cramer  telegraphed  the 
plaintiff  that  he  could  not  come  to  Jamestown, 
and  suggested  that  one  or  three  of  the  direc- 
tors of  defendant  company  come  to  Milwaukee 
with  full  power  to  act,  to  which  the  plain- 
tiff responded  by  writing  that  he  doubted  If 
the  company  would  send  one  or  more  of  the 
directors  to  Milwaukee  "In  view  of  the  pol- 
icy they  have  been  pursuing,*'  but  that  he 
might  suggest  at  the  stockholders'  meeting 
to  be  held  soon  the  advisability  of  confer- 
ring with  him.  The  plalntlfl  made  a  report 
amcemlng  his  conference  and  corre^nd- 
ence  with  Mr.  Cramer  at  a  special  meeting  of 
the  stockholders  ou  January  24,  1918,  and  at 
that  meeting  the  following  resolution  was 
ad<^ted: 

"BesolvQd,  that  Wm.  Hjortfa  and  Frank  O. 
Curtis  be  and  tb«r  are  hereto  authorised  to 
go  to  Milwaukee,  wis.,  on  behalf  of  this  com- 
pany, to  confer  with  S.  S.  Oramer  and  others 
rdative  to  the  disporiticm  of  our  oil  products 
or  lease,  and  report:  at  the  refolar  annual  meet- 
ing of  tbe  company  to  be  held  Feb.  3,  1913." 

On  the  following  day,  January  25, 191S,  the 
directors  held  a  meeting  at  which  a  motion 
was  made  and  carried  to  the  effect  that 
William  HJorth  and  Frank  O.  Oartis  be  giv- 
en power  to  sell  the  con^uLny*s  lease  on  sec- 
tlCND  33  ^e  quarter  section  here  lnv<dved), 
odng  their  bast  Jadgment,  but  at  &  price  not 
lass  tbaq  f  "nMIOO.  Prnnunt  to  the  mom- 


tlon  and  authori^  aJEotwald  thB  plaintiff  and 
Mr.  HJcMtb  wait  to  Milwaukee  and  there 
conferred  with  Mr.  Chttmer  and  Mr.  Wad- 
hams,  and  made  a  written  report  a»cerDlog 
the  matter  at  the  annual  meedos  of  tbe  de- 
fendant's stockholders  h^  on  Fdimary  3, 
1913.  It  Is  unnecessary  to  refer  to  the  re- 
port otherwise  tban  to  say  that  It  was  stat- 
ed therein  that  they  had  quoted  a  price  tor 
the  lease  of  $100,000  cash  and  $1S0,000  of  8 
per  cent  pr^erred  stock  In  a  refining  com- 
pany to  be  formed  for  the  purpose  of  taklof 
over  the  leaser  and  that  the  conference  re- 
sulted In  th^  submitting  to  Wadhams  and 
Cramer  tbe  following  wrlttot  pnqpoaitlon  i^ 
on  which  flu  latter  asked  an  opOaa  ot  6D 
days: 

"Milwaukee,  Wis.,  Jan.  81,  1913. 
"Messrs.  E.  A.  Wadhams  and  S.  S.  Cramer, 
MHwaukee,  Wis.— Gentlemen :  Onr  Hjortb  (m 
Co.  would  sell  yon  quarter  section  #83  whi(l 
has  our  well  #i  apon  It  for  $100,000  cash  aai 
$1SO,000  prdCerred  stock  in  a  oorporation  to  be 
formed  to  refine  the  oil  from  onr  proikerty,  Tb« 
proposed  corporation  to  be  incorporated  at  Jvst 
to  exceed  $1,200,000.  Hie  preferred  stock  duB 
draw  8%  cumnlatlTe  dividend  and  equally  par- 
ticipifttt  with  common  stock  on  all  over  8% 

gaid  to  common  stockholders.  Tha  Hjorth  Oil 
'o.  shaU  bAI  all  of  its  oil  in  tbe  future  to  your 
proposed  refinery  company  for  the  nUing  ih» 
of  oil  and  you  shall  take  our  dl  under  these  «ob- 
ditions.  The  HJorth  Oil  will  agree  not  to  enter 
into  the  refining  business. 

*'Toari  Ten  tmlr,       lYank  Q.  Cards. 
"Approred:  Wm.  ByorttL" 

We  understand  from  the  evidence  that  tbe 
record  of  the  proceedings  at  that  meeting 
does  not  show  any  action  upon  said  r^rt. 
But  on  the  day  following  the  meeting  tbe 
plalntlfl  wrote  to  the  proQ>ectlve  purchasers 
that  It  had  been  decided  at  tbe  meeting  to 
give  them  an  option  In  accordance  with  "the 
ludosore,"  and  he  testified  that  an  option 
agreement  was  prepared  and  sent  to  tbem 
with  the  letter.  The  agreem^t  was  returnol 
with  the  statem^t  that  It  could  not  be  ac- 
cepted, but  that  they  had  been  willing  to 
pay  $100,000  in  cash  anff  $1CO,000  in  common 
stock  In  the  new  company.  An  amended  op- 
tion was  then  sent  tbem  by  plaintiff,  provid- 
ing, as  we  understand,  for  a  division  o£  tbe 
stock  iwyment  Into  paxt  prefenred  and  part 
common,  whldi  does  not  seem  to  have  been 
accepted,  though  the  time  granted  for  ac- 
ceptance was  afterwards  extended  a  few 
days,  and-  In  the  meantime  several  letters 
concerning  It  passed  between  them  and  the 
plaintiff,  the  latter  Insisting  that  the  prop- 
erty was  fully  worth  more  than  the  price 
^>eclfled  In  the  (^tlon  agreement  In  answer 
to  proiMsals  to  pay  a  less  amount  the  last 
letter  of  tbe  plaintU^  In  that  cramectlou  dat- 
ed April  10, 1913,  and  addressed  to  Vt.  Wad- 
hams  cloelnK  with  the  fbUowliv: 

"Whereas  the  option  does  not  so  provide  yon 
assured  me  in  your  oorrespondence  that  u  yon 
could  decide  yce  ox  no  before  the  2L  dan  a- 
pired  which  we  extended  to  you  at  $100.00  per 
day,  that  you  would  do  so.  We  hope  thst  yon 
will  let  us  know  fortliwith  If  yon  do  not  wast 
tbe  iwnyn-ly  at  tb*  'atntA'  pnes^      we  tgm 
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the  9100.00  ft  dftT  ft  eoiiBidWBUa  lo«  fts  com- 
pftted  with  our  other  prospects." 

Following  the  rec^t  of  that  letter  and  re- 
ferring to  It  Mr.  Wadhams,  on  April  14,  1913, 
telegrapbed  tin  plaintiff  that  they  assumed 
a  forma-  coDveraatlon  with  the  plaintiff  a  re- 
Unqnlshmrat  of  (^ttlons.  and  on  the  same 
date  the  plalntUC  tetegrapbed  to  Wadbams 
and  Oramer,  asking  if  they  would  be  at  home 
Wedneadar  "to  confer  with  as"  and  to  wire 
rq>ly,  rej^midlng  to  wblch  on  tbe  same  date 
Wadhama  telegraphed  tbe  plaintiff  an  afflrm- 
atiTe  answer.  In  the  meantime,  on  April 
10.  1913,  at  a  meeting  of  defendant's  direc- 
tors. It  bad  been  decided  "that  a  committee 
of  three,  consisting  of  F.  O.  Strandberg,  Wil- 
liam HJwtb,  and  Frank  O.  Curtis,  as  attor- 
ns, go  to  Milwaukee  to  confer  and  close  a 
deal  with  Wadhams  and  his  people"  The 
trip  to  Milwaukee  was  delayed  a  few  days, 
and  plaintiff  testified  tbat  audi  delay  was 
at  bia  suggestion  to  await  further  derel(v>- 
ments,  and  on  April  15,  1913,  another  meet- 
ing of  tbe  directors  was  held,  at  whldi  a 
resi^otlmi  waa  adopted  that  Frank  O.  Strand- 
berg, William  HJorth,  and  Frank  O.  Curtis, 
as  a  ctHumittee  of  tbre^  be  authorized  to  sell, 
assign,  and  transfer  any  of  tbe  property, 
rights,  or  interests  of  the  company  in  Wyo- 
ming for  snch  an  amount  and  on  such  terms 
and  oondltlona  aa  said  oommittee,  acting 
Jointly,  electa,  and  to  riSD,  sail,  and  ddlver 
tbe  necessary  papers. 

The  committee  thus  appointed  and  author- 
ized by  these  resolutions  went  to  Milwaukee 
Immediately  after  tbe  meeting  of  April  IStb, 
and  tloaeA  tbe  sale  with  Wadbama  and  Cra- 
mer, which  was  finally  accepted  and  ratified 
by  the  company,  as  found  by  tbe  trial  court, 
and  on  tbe  general  terms  stated  in  the  find- 
ings. It  also  appears  tbat  at  a  prerions  spe- 
cial meeting  of  tbe  directors  held  on  Febru- 
ary 10,  1913,  it  was  resolved  tbat  8.  8.  Cra- 
mer be  telegraphed  to  leam  If  be  Is  author- 
ized to  sign  an  (^tion  contract  with  tbe  com- 
pany, and  If  he  has  such  right,  then  that 
Frank  G.  Curtis  be  authorized  to  leave  for 
Milwaukee  on  February  11th  to  close  an  op- 
ticn  contract  with  him,  the  ctnnpany  to  get 
$100,000  In  cash,  for  the  quarter  section  in 
question,  and  as  much  stock,  common  and 
preferred,  or  common  or  preferred,  as  possi- 
ble, but  not  less  than  9150,000  par  value; 
the  option  agreement  to  be  kept  as  short  as 
possible,  not  to  exceed  40  days  from  date  of 
option,  an  additional  30  days  to  be  allowed  if 
refiners  agree  to  purchase. 

The  contract  for  the  Bale  baring  been 
agreed  upcm  on  April  10, 1913,  tbe  stockhold- 
ers of  tbe  defendant  company  held  a  meeting 
at  Jamestown  on  April  18,  1913,  at  wblcb 
gratification  was  expressed  over  tbe  consum- 
mation of  tbe  sale,  and  the  thanks  of  tbe 
company  were  extended  to  Messrs.  Strand- 
berg,  HJortb,  and  Curtis,  and  from  tbe  pro- 
ceeds to  be  reoeiTed  from  the  sale  it  was  de- 
cided that  a  diTldend  of  200  per  oenL  be  de- 
duad.  AB  ot  tlie  eom^oodenee  with  tbe 


purdiaans  prececllnff  12ie  sale  aeema  to  bare 
been  carried  on  for  the  HJortb  Oil  Company 
by  the  plaintiff;  be  also  acted  generally  as 
sp<Ae8man  for  the  committee  in  their  confer- 
ence with  tbe  purchasers ;  and  tbe  money  for 
tbe  cash  payment  was  dellrered  to  tbe  com* 
pany  tbrongb  his  hands. 

Before  closing  tMs  recital  of  tbe  facts  the 
further  fact  should  be  mentioned  tbat  Wad- 
hams  and  Cramer  liad  first  learned  of  tbe 
defendant's  property  through  an  agent  sent 
by  them  to  Investigate  the  field  In  wblcb  the  . 
property  Is  located,  who  bad  reported  about 
this  property,  and  that  one  of  tbe  defendant's 
representatlrea  In  tbe  field  bad  named  flOO,- 

000  as  a  price  for  which  tbe  company's  inter- 
est might  be  purchased,  and,  further,  said 
agent* s  opinion  that  the  property  would  be 
cheap  at  tbat  price,  though  those  facta  do  not 
seem  to  have  been  communicated  to  the  plain- 
tiff. And  tbat  report  of  his  agent  was  tbe 
cause  of  Cramer's  gttfng  to  Jamestown  In 
January,  1913. 

There  seems  to  be  some  conflict  In  tbe  evi- 
dence as  to  whether  tbe  plaintiff,  i»lor  to  the 
meeting  of  January  24tb,  bad  mentltmed  to 
any  officer  of  tbe  company  the  fact  that  he 
bad  met  Oramer  and  was  corresponding  with 
him  about  his  boylng  the  pnq;»erty,  bat.  In 
our  view  ct  the  case^  that  matter  Is  not  very 
material 

Tbe  cmly  material  point  upon  which  there 
is  a  BUbBtantial  conflict  Is  whether  there  was 
an  understendlng  tbat  plaintiff  was  or  was 
;  not  to  receive  cmnpensatlon  for  his  services 
or  what  was  said  ocnceralng  It  Tbe  plain- 
tiff testified  that : 

After  the  adtvtion  of  the  resolution  at  the 
January  meeting,  anthoriaing  him  and  Mr. 
Hjorth  to  go  to  Milwaukee  to  confer  with  Ora- 
mer and  ot£er8,~Bome  one  present  asked  what  be 
was  going  to  cham,  and  that  he  replied  b;  Bay- 
ing :  "I  will  go  for  Slfi  a  day  and  expenms  if 

1  do  not  dose  a  deal,  but  if  I  close  a  d^,  I  will 
expect  to  be  paid  what  is  right"  Tbat  Mr. 
Hjorth  then  rose  and  said  that  he  wonld  go  for 
nothiiw  except  his  expenses,  and  that  he,  the  " 
plaintiff,  then  said:  "I  will  go  for  nothing  ex- 
cept my  expenses,  unless  I  close  a  deal,  if  I 
close  a  deal  I  will  expect  what  is  right,  for  I 
antleipate  the  laborer  is  stUl  wortiiy  ofbls  hire." 

And  be  Is  corroborated  In  this  by  two  of 
tbe  stockholders  who  were  present  at  the 
meeting,  one  of  whom  bad  offered  tbe  resolu- 
tion aforesaid.  In  passing  It  might  be  said  ' 
that  Mr.  HJortb  had  been  r^resentlng  tbe 
company  In  tbe  field,  and  was  receiving  a 
salary  of  9150  a  month  when  away  from 
home.  Most  of  tbe  witnesses  for  defendant, 
who  were  examined  on  tbe  subject,  admitted 
that  somthlng  was  said  at  tbe  meeting  afore- 
said about  i^alntiff's  compensation,  but  testi- 
fied tbat  what  was  said  or  what  they  under- 
stood was  that  plaintiff  was  to  receive  flS  a 
day,  his  usual  fee  when  away  from  home  as 
added  by  some  of  the  witnesses.  In  addition 
to  expenses,  if  a  deal  was  closed  or  a  sale 
made,  and  such  witnesses  generally  denied 
that  plaintiff,  at  sadb  meeting,  made  the 
statement  atorasiM  shout  a  lahonr  being 
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worthf  ot  blB  blm;  aone  of  them  tottlCrlng 
that  the  statement  wu  made  at  a  meeting 
held  after  the  sale. 

The  matter  of  plaSntUC's  compensation  does 
not  appear  to  have  been  mentioned  at  aii7 
snbsegnent  meeting  nntil  after  the  sale,  but 
the  plalntUF  relies  iQxm  the  resolution  adopt- 
ed at  the  January  meeting  afotesaldf  and 
what  was  then  said  witli  reference  to  what  he 
would  charge  as  showing  his  employment  to 
negotiate  the  sale  and  his  right  to  reason- 
able compensation  for  his  serrloes,  and  de- 
feidant's  evidence  to  the  effect  that  plaintiff 
was  to  be  paid  only  916  a  day  is  based  upon 
what  occurred  and  was  said  at  such  meeting, 
and  the  gmeral  ^Cect  of  its  erldence  is  that 
from  what  was  then  said  it  was  understood 
that  plalntUf  was  to  receive  compensation 
for  his  services  under  the  appointments 
aforesaid,  if  a  sale  was  made,  bat  that  it  was 
to  be  ¥15  a  day.  And  it  wpears  that  Ui  an 
action  bvoui^t  in  New  York  by  the  plaintiff 
to  recover  for  his  services,  which  we  under- 
stand to  have  been  dismissed  upon  or  b^re 
the  bringing  of  the  suit  here,  the  defendant 
filed  an  answer,  alleging,  in  substance^  that 
Strandberg,  HJorth,  and  Gnrtls  were  ap* 
pointed  a  commltteee  to  cmsummate  a  sale 
of  the  property,  whl<ai  bad  been  under'nego- 
ttations  for  some  time,  upon  the  understand- 
ing and  agreement  that  said  committee  were 
acting  in  their  own  behalf  and  tor  the  otiier 
stockholders,  anA  that  no  compensation  was 
to  be  paid  them  »cept  their  traveling  ex- 
penses unless  the'sale  was  crasummated,  in 
which  event  there  was  to  be  paid  to  OortlB 
$16  per  day  for  the  time  actually  spent  In 
addition  to  such  expenses;  a  copy  of  that  an- 
swer having  been  Introduced  in  evidence  by 
the  plaintiff  without  objection. 

The  only  evidence  as  to  the  reasonable 
value  of  plaintiff's  services  Is  his  testimony 
fixing  it  at  "$36,000  and  more."  and  stating 
the  basis  or  percentage  upon  which  It  was 
computed  at  that  amount,  and  explaining  the 
reasons  ther^or,  including  the  time  occupied, 
the  advantage  to  the  company  from  the  sale, 
and  the  provision  in  the  contract  for  dispos- 
ing of  Its  oil,  and  other  matters  considered 
In  estimating  sucih  value.  The  defendant  of- 
fered no  evidence  on  the  subject 

The  contention  of  the  plaintiff  Is  that  he 
was  employed  by  the  defendant  as  a  broker 
to  negotiate  and  make  the  sale,  and  that 
he  acted  In  that  capacity,  entitling  him  to  a 
reasonable  compensation  for  bis  services. 
Defendant's  contention  Is:  First,  that  the 
plaintiff  was  not  so  employed,  but  that  the 
only  authorized  service  rendered  by  him  In 
ctmnecticm  with  the  sale  was  as  a  membw  of 
a  committee  of  stockholders;  and*  second, 
that  be  was  not  the  procuring  cause  of  the 
salei  and  did  not  discover  or  prodoce  the 
buyers,  and.  therefore,  performed  no  service 
as  a  broker  entitling  him  to  compensation  as 

it}  Theif  la  sufficient  avldeqoe  to  sustain 


the  finding  that  Uie  plaintiff.  In  addition  to 
his  law  practice,  was  engaged  In  the  busi- 
ness of  a  broker  in  the  sale  of  atodcs*  bondSp 
and  other  properties,  tmt  that  fiact  does  not 
seem  to  us  to  be  very  material,  except  ae 
showing  a  reason  for  the  plaintUTs  employ- 
ment or  appdntment  to  n^iotiate  and  make 
the  sale.  The  fact  of  his  experience  In  such 
matters,  tog^lier  with  the  fact  that  he  had 
been  in  corre^xmdeoce  with  the  parties,  bad 
met  one  of  them,  and  i^wpoeed  their  purchase 
of  the  property,  may  have  been  cooddwed  In 
app^nting  him  aa  one  of  a  committee  to  con- 
fer with  the  prospective  purchasers*  and  with 
authority  to  negotiate  and  cmsummate  the 
sale.  In  our  view  of  the  case,  under  the  Is- 
sues  and  upon  the  evidence,  the  right  of  thi 
plaintiff  to  compntsatitm  for  his  services  In 
connection  iilth  the  sale  does- not  depend  op< 
on  hto  having  bem  eu^iloyed  strictly  or  die* 
tlnctively  as  a  broker,  and  tor  that  reason  it 
is  not  essential  to  his  recovery  of  a  reason- 
able compensation  that  he  should  have  pro- 
duced the  buyers  or  been  die  sole  loocnrli^ 
cause  of  the  sale,  although  we  are  Inclined 
to  tin  optnion  that  U  his  em{doyment  should 
be  considerd  as  calling  for  his  services  strict- 
ly as  a  bnrtcer  the  evidence  would  be  suffi- 
cient to  sustain  a  finding  to  the  efEect  tiiat 
he  had  produced  the  buyers  and  was  the  pro- 
curing cause  of  the  sale,  within  the  rule  un- 
der which  those  conditions  are  to  be  consid- 
ered In  determining  a  broker's  rig^it  to  com^ 
pensation. 

[2]  WbUe  the  petition  alleges  that  the 
plaintiff  was  engaged  in  the  business  of  a 
br<^er,  It  la  not  alleged,  at  least  not  directly* 
that  he  was  employed  or  made  the  sale  in 
that  capacity,  nor  do  the  findings  state  that 
he  was  so  «nployed,  or  that  the  sale  was 
made  by  him  as  a  broker.  On  the  contrary, 
the  petition  alleges,  In  substance,  as  to  the 
employment  and  sale  merely  that  at  the  spe- 
cial instance  and  reQuest  of  the  defendant 
the  plaintiff  undertook  the  sale  of  the  prop- 
erty, and  to  provide  for  selling  defendant's 
oil,  for  which  the  defendant  agreed  to  pay 
him  a  reasonable  siuu,  and  that  pursuant  to 
said  agreement  he  made  the  sale,  thus  omit- 
ting to  allege  that  he  undertook  or  made  the 
sale  as  a  broker  or  In  a^  particular  or  stat- 
ed capacity.  And  clearly,  be  might  have  un- 
dertaken the  sale  at  the  special  Instance  and 
request  of  the  defendant  under  his  appoint- 
ment as  a  member  of  a  committee  appointed 
for  that  purpose,  and  we  think  the  evidence 
shows  that  be  did  so  undertake  the  sale; 
that  Is  to  say,  he  continued  the  negotiations 
as  a  member  of  such  committee  under  the 
authority  vested  In  him  by  such  appoint- 
ment, and  finally  entered  Into  the  contract  of 
sale  porsuant  to  such  appointment,  although 
acting  jointly  ^th  the  other  committee  mem- 
ber or  members  in  his  conferences  with  the 
purchases  and  In  con  eluding  the  contact  of 
sale,  and  nuiy  have  consulted  with  than,  and 
tram  time  to  time  witii  the  dlrectorsp  reaiiect- 
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lug  the  Interreoing  corrMpoudeooa  carried 
on  between  him  and  the  porcbaBers.  And 
the  findings,  altboag^  stating  In  one  para- 
graph that  the  plaintiff  had  been  engaged  in 
the  bealneea  of  a  brok»,  state  as  to  bis  em- 
plcvment  merely  that  he  was  emploTed  to  sell 
tike  property,  without  stating  the  capacity  In 
which  he  was  employed. 

As  we  understand  and  CMistnie  the  peti- 
tion and  findings,  therefore,  tlie  rl^t  of  the 
plaintiff  to  recover  the  reasonahle  value  of 
his  serrlces  is  not  thereby  Umlted  to  services 
rendered  under  an  employment  dlsttnctlTely 
or  strictly  as  a  broker,  but  will  snstaln  the 
Judgment  If  npon  the  law  and  the -evidence 
the  plaintiff  la  entitled  to  recover  at  all  for 
his  services  rendered  under  his  appointment 
aforesaid.  And  we  deem  it  unnecessary  to 
determine  whether  the  evidence  shows,  or  Is 
sttfllclent  to  show,  that  he  was  enq>loyed,  or 
that  the  property  was  placed  In  bis  hands  as 
a  broker. 

[3]  That  It  was  understood  that  the  plain- 
tiff was  to  rec^ve  compensatlcm  for  his  serv- 
ices Is,  We  think,  made  dear  by  the  evidence, 
the  only  substantial  controversy  in  that  re- 
spect having  reference  to  the  amount  of  such 
compensations  the  plaintiff  claiming  fbat  he 
was  to  be  paid  a  reasmable  c(»npensatlODf  or 
**what  is  xli^t,"  and  the  defendant  claiming 
that  it  waa  limited  to  $16  per  day.  The  trial 
court  determined  the  conflict  in  the  evidence 
as  to  that  matter  In  plolntlfra  favor,  and  as 
there  is  aoffident  evidence  to  snatain  sudi 
finding,  the  case  most  be  tionaldered  by  this 
court  npon  that  view  of  the  evidence  viz., 
that  the  agreement  or  understanding  was 
that  the  plainttfl  ahoold  receive  a  reaamable 
oompouatlon  for  his  servioea.  No  obJecd<m 
is  here  raised  aa  to  the  amount  of  the  recov- 
tfy,  nor  was  tt  diallCTged  aa  eseeaAre  by 
the  motion  fiff  new  triaL  It  la  at  least  doubt- 
ful whether  &e  finding  as  to  the  amount 
ahoold  be  cmstdered  as  having  been  excepted 
to,  for,  allluHigh  It  is  stated  at  the  condu- 
sl<m  of  the  findings  that  all  were  excepted 
tOk  such  finding  1b  not  mentioned  in  the  writ- 
ten statement  of  the  defendant's  ezceptlonB, 
a  paper  not  required  by  our  practice,  but 
evidently  filed  to  dearly  state  In  the  record 
the  particular  findings  to  vrtildi  the  defend- 
ant excepted. 

[4]  However,  the  finding  as  to  the  amount 
was  not  complained  of  in  the  motion  for  new 
trial,  at  least  not  In  the  proper  way  to  pre- 
sent the  question  of  error  in  amount  of  recov- 
ery to  the  trial  court  The  only  grounds  of 
the  motl<m  referring  to  the  flndiogs  or  Judg- 
ment  are  that  the  findings  are  not  sustained 
by  sufflcleat  evidence;  that  they  are  con- 
trary to  law ;  and  that  the  evidence  was  and 
Is  Insufficient  in  law  to  warrant  any  finding 
or  judgment  In  favor  of  the  plaintiff  or 
against  the  defendant  And  as  held  In  Syn- 
dicate Improvement  Ca  v.  Bradley,  7  Wyo. 
228,  51  Pac.  242,  S2  Pac.  532,  that  Is  insuffl- 
dent  to  present'  the  qnestloD  tk  error  in  fb^ 
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amount  of  recovery  to  the  district  court  or  as 

ground  for  reversal  In  this  court 

[S]  His  services,  however,  were  audi  as  are 
usually  performed  by  a  broker  or  agent  in 
the  sale  of  property  belonging  to  another,  and 
that  he  should  render  that  kind  of  service 
was  dearly  contemplated  by  his  appoint- 
ment And  It  appears  to  have  been  largely 
the  result  of  his  efforts  that  the  sale  was 
finally  made  for  the  price  and  on  the  terms 
stated.  Hence,  under  the  finding  of  the 
court  upon  the  conflicting  evidence  aforesaid, 
he  is  entitled  to  receive  and  recover  what  his 
services  were  reasonably  worth,  unless  pre- 
vented therefrom  by  the  fact  that  the  serv- 
ices were  performed  under  an  appolntmait 
as  member  of  a  committee,  or  that  he  was  a 
stockholder  In  the  company,  and,  when  the 
negotiations  were  commenced  and  the  orig- 
inal appointment  made,  the  assistant  secre- 
tary. But  bis  right  to  such  compensation, 
under  the  circumstances  of  the  case,  is  not 
Invalidated  by  dther  of  those  facts  or  all 
combined,  nor  would  the  law  deny  such  right 
if  he  had  remained  assistant  secretary 
through  tbB  entire  period  of  the  negottations 
and  until  the  sale  was  made. 

[I]  It  Is  well  settled  that  when  a  stodc- 
holder,  who  Is  not  an  officer  or  director,  ren- 
ders a  service  to  the  corporation  by  proper 
request  or  authority  a  contract  is  implied  to 
pay  the  reasonable  value  of  his  services,  un- 
less the  drcnmstences  negative  such  Impli 
cation,  as  by  showing  that  the  services  were 
to  be  gratuitous.  2  Thomp.  on  Oorp.  S  1730 ; 
Goodin  V.  Dixie-Portland  Cement  Co.  (W. 
Ya.)  90  3.  E.  544;  Fitzgerald  Const  Co.  r. 
Fitxgerald,  187  n.  8.  98,  11  Sup.  Gt  86,  84 
U  IDd.  008;  10  Qyc.  900,  035.  1034;  Cheeney 
T.  Li^yette,  B.  &  M.  By.  Co.,  68  HI.  570,  18 
Am.  Bc^.  684;  Holder  v.  Lafayette,  B.  &  IC. 
By.  Co.,  71  in.  106,  22  Am.  Bep.  80. 

IT]  And  by  tbe  great  weight  of  authority 
sudi  a  contract  may  be  Implied  In  tavoi  of  a 
director  or  other  officer  as  to  services  out- 
edde  the  scope  of  his  official  duty.  2  Cook  on 
Corporations,  8  657 ;  3  Clark  &  M:arshall  on 
Priv.  Corporations,  {  671 ;  Montana  Tonopah 
Min.  Co.  V.  Dunlap,  196  Fed.  612,  116  C.  C 
A.  286;  Dunlap  v.  Montana  Tonopah  Mln. 
Co.  (C.  0.)  192  Fed.  714 ;  Huflaker  v.  Krle- 
ger's  Assignee,  107  Ky.  200,  53  S.  W.  288,  46 
L.  R.  A.  384 ;  Paine  v.  Kentucky  Refining  Co., 
150  Ky.  270,  167  S.  W.  375,  Ann.  Gas.  191SD, 
389;  Santa  Clara  Mln.  AssodaUon  v.  Mer- 
edith, 49  Md.  889,  88  Am.  Bep.  264 ;  National 
Loan  &  Inv.  Co.  v.  Rockland  Co.,  94  Fed.  335, 
36  a  C.  A.  370;  Barrenstedier  v.  The  Hof 
Brau.  67  Or.  194, 135  Pac.  618;  Apsey  v.  Chat- 
tel Loan  Co.,  216  Mass.  364,  103  N.  B,  899.  In 
re  Knox  Automobile  Co.  (D.  C.)  229  Fed.  241 ; 
and  cases  cited  in  note  to  Lowe  v.  Ring,  3 
Ann.  Cas.  731.  734,  and  note  to  Wlnfleld  Mtg., 
etc.,  Co.  V.  Robinson,  Aim.  Cas.  1915A,  451, 
454.  And  that  seems  also  to  be  the  rule  In 
New  Tork.  Bagley  v.  Carthage,  etc,  B.  Co.^ 
166  |I.  '  T,'179,  68  N.  SL  880. 
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We  find  the  rule  as  to  serricea  rendered  by 
oDe  who  la  only  a  stockholder  well  stated  In 
Goodin  T.  Dixie-Portland  Cement  Co.,  supra, 
as  follows; 

'TThe  principle  underlying  tbe  rale  respectins 
directors  is  that  titer  are  trustees  for  tbe  stodi- 
holders,  and  tbat  In  the  absence  of  express  con- 
tract they  should  not  be  permitted  to  recover  for 
services  rendered  in  tbe  performaoce  of  the  ordi- 
nary daties  pertaining  to  their  offices  upim  any 
im^Mled  contract  therefor;  but  the  reasm  for 
this  rule  is  not  generally  spplicable  to  stoek- 
bolders.  They  stand  in  no  fiduciary  rdation  to 
the  corporation,  and  we  hold,  with  tbe  great 
wdght  of  authority,  tbat  when  tbe  dreomstsno- 
es  «  fhs  employinent  do  not  negatiTB  such  im- 
plication, and  the  stockholder  is  called  upon  by 
corporate  authority  to  perform  some  special 
Berrice,  whether  of  an  official  character  or  other- 
wise, B  contract  is  raised  by  implication  to  pay 
him  what  liis  services  are  reasonably  worth." 

In  Clark  and  Marshall  on  CorporaUons,  it 
Is  said,  in  substance,  that  while  the  directors 
of  a  corporation  are  not  entitled  to  salary  or 
otber  compensation  when  performing  nothing 
more  than  the  usual  and  ordinary  duties  per- 
taining to  th^r  office,  in  the  absence  of  an  ex- 
press provision  or  agreement  for  ocunpensatlon 
when  the  services  are  performed,  such  rule 
applying  also  to  directors  serving  In  an  official 
capaclt7f  the  rule,  by  tbe  weight  of  authority, 
does  not  apply  to  services  rendered  by  a  di- 
rects, president,  rice  president  or  other  man- 
aging officer,  as  a  mere  attorney,  broker,  or 
agent,  or  in  a  purely  ministerial  capacity,  or 
otherwise  outside  of  the  usual  and  ordinary 
duties  of  his  office;  and  that  by  the  ovot- 
wbelming  weight  of  authority  tbe  doctrine 
denying  compensation  to  directors  and  other 
managing  officers,  in  the  absence  of  stress 
provision  or  agreement  therefor,  has  no  ap- 
plication to  services  not  properly  pertaining 
to  their  office,  but  rendered  by  them  outside 
of  their  regnlar  duties,  and  that  If  such  serv- 
ices are  rendered  at  the  request  of  the  cor- 
poration or  the  board  of  directors,  .with  the 
understanding  that  they  are  to  be  paid  for, 
the  law  will  Imply  a  promise,  in  the  absence 
of  any  special  agreement  to  pay  what  they 
are  reasonably  worth.  And,  further,  tbat 
the  mle  denying  sudi  compensation,  in  the 
absence  of  express  provision  or  agreement 
therefor,  does  not  apply  to  ministerial  of- 
ficers and  employes  who  are  not  directors, 
and  have  no  control  over  the  property  and 
funds  of  the  corporation,  even  though  they 
may  be  stockholders — 

"and  if  such  an  officer  or  employ^  is  elected  or 
appointed  to  perform  valnabie  aervlees  tot  the 
con>oration  under  circumstanoes  indicating  in- 
tention and  expectation  of  pavment,  but  with- 
out any  express  contract,  the  law  mil  imply  a 
promise  an  the  part  of  the  corporatiMi  to  pay  a 
reasonable  compensation."  Section  671,  pp. 
2060.  2058,  205& 

In  National  I^an  ft  Inv.  Oo.  v.  Rockland 
Co.,  supra,  Glrcnlt  Judge  Sanborn,  speakiiv 
for  Uie  United  States  Conrt  of  Appeals  for 
the  lUi^tti  Circuit,  dlscnsaes  the  rule  as  to 
directors  and  officers,  and  concludes  as  fol- 
lows: 

"Some  antiioritlss  have  «me  so  far  as  to  hold 
diat  officers  of  a  enpormUon,  who  art  also  its 


directors,  cannot  recover  ^  Oie  discharge  of 
their  duties  unless  their  compensation  is  fixed 
by  a  by-law  or  by  a  rescduti<H)  of  the  board  be- 
fore their  services  are  rendered.  •  ♦  •  We 
are  unwilling  to  hold  that  such  officers  should  be 
deprived  of  all  eompensation  because  the 
amounts  oi  tiuAr  salaries  were  not  definitely 
fixed  before  they  entered  upon  the  discharge  of 
their  duties.  A  thoughtful  and  deliberate  con- 
sideration of  this  entire  question,  and  an  ex- 
tended consideration  of  the  authorities  upon  it, 
has  led  to  the  oonelnslon  that  thia  is  the  true 
rule:  Officers  ot  a  corporation,  who  are  also 
directors,  and  who,  without  any  agreement,  ex- 
press or  implied,  with  the  corporatloa  or  its 
owners,  or  their  representatives,  have  voluntari- 
ly rendered  their  services,  can  recover  no  back 
pay  or  compensation  therefor ;  and  it  is  beyond 
the  powers  of  the  board  of  directors,  after  such 
services  are  rendered,  to  pay  for  them  oat  of  the 
funds  of  the  corporation,  or  to  create  a  debt  ot 
the  corporatitHj  on  aooount  of  them  (citing  cas- 
es). But  such  officers,  who  have  rendered  their 
services  under  as  agreement,  either  express  or 
impUed,  with  the  corporation,  its  owners  or  rep- 
resentatives, tiiat  they  shall  receive  reasonable, 
but  indefinite,  compensation  therefor,  may  re- 
cover as  much  as  their  services  are  wortb ;  and 
it  Is  not  beyond  the  powers  of  the  board  of  di- 
rectors to  fix  and  pay  reasonable  salaries  to  them 
after  they  have  discharged  the  duties  (rf  their 
offices." 

In  the  Maryland  case  above  dted,  Santa 
Clara  Mining  Association  v.  Meredltlk.  after 
stating  the  general  rule  as  to  the  necesidty 
for  an  express  contract  to  entitle  a  director 
or  president  of  a  corporation  to  recover  com- 
pensation for  services  within  the  line  and 
scope  of  his  duty  as  such,  the  court  say: 

"Bnt  if  a  president  or  director  of  a  eorpora- 
ticm  rendeis  services  to  his  corporation  wlileh 
are  not  within  the  scope  of,  and  are  not  required 
of  him  by,  his  duties  as  president  or  director, 
bnt  are  such  as  are  properly  to  be  performed  by 
an  agent,  broker,  or  attorney,  he  may  recovsr 
compensation  for  such  services  n\>an  an  impUsd 
iwomise." 

In  Holfaker  r.  Krl^^a  Aaslgnee^  aaiaa. 
directors  were  held  entitled  to  oon^oiBatlmi 
for  their  ■arrioes  lo  dlqioslnK  ot  tbe  j/tap- 
erty  of  the  cuporatUn,  throni^  frtilch  the 
co^Kwattm  was  leUeved  cHC  its  embarraaaed 
financial  ocmditicn,  and  enabled  to  pay  ita 
debts  and  a  oonalderable  dlvldead  to  0» 
stockholders;  It  bdng  held  that  snch  aw- 
toes  did  not  portain  to  tbe  ordinary  dntlee 
of  tbe  office  ot  director,  and  a  coatrast  waa 
Imidled  to  pay  for  tbem ;  it  appearUig  tiiat  to 
effect  the  sale  the  directors  liad  been  reqnlr* 
ed  to  expend  large  amounts  from  their  per- 
sonal means  to  trarel  to  distant  citleB,  and 
remain  there  few  months.  And  in  Paine  r. 
Keaitad?  Beflnlng  Conpany,  supra,  It  a|>> 
peered  tbat  a  director  had  been  applied  a 
member  of  a  committee  to  avdit  and  investi- 
gate a  geeat  mass  of  books  and  accounta  <ii 
the  corporation,  and  18  subsidiary  compa- 
nies, in  an  efCwt  to  settle  a  dlqiute  between 
the  corporation  and  its  general  manager,  tbe 
other  members  of  the  cmnmlttee  being  sal- 
aried officers,  teavlng  practkally  all  tbe  woxfc 
to  the  unsalaried  directw  aforesaid,  who  was 
sn  eq>erienced  accountant,  and  lie, was  en- 
titled to  recover  a  reasonable  compenaatloa 
for  such  service  as  upon  an  implied  promise 
to  pay. 
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If -a  director  or  "^"flgfag  officer  la  per- 
mitted to  recoTer  upon  an  Implied  contract  a 
reasooaple  compenaatlon  for  services  ren- 
dered outside  of  his  official  duties,  It  most 
certainly  be  true  that  one  wbo  does  not  hold 
such  official  poaltlcxi,  but  Is  merely  a  stock- 
bolder,  or  if  he  be  also  an  assistant  secre- 
tary, may  likewise  recover  a  reasonable  com- 
pensation for  his  services  when  called  upon 
by  corporate  anthority  to  perform  tbem,  and 
especially  when  it  has  been  agreed  or  onder- 
stood  that  he  was  to  be  paid  for  such  serv- 
ices. The  plalntifC  was  not  In  fact  assistant 
secretary  at  the  time  of  the  sale  nor  during 
the  latter  and  greater  part  of  the  period  of 
the  negotiations,  but  tbwe  is  nothing  in  the 
evldeuoe  to  show  diat  the  dntlM  ot  that  po- 
sition were  other  than  merely  ministerial, 
■and  clearly  they  did  not  include  the  carrying 
on  of  negotiations  for  and  selling  valuable 
propertT  of  the  eorporatUm.  Somctiiing  la 
said  In  tbfl  brief  about  tbe  plaintiff,  as  as- 
sistant sectetazr*  bdng  a  aalarted  oflBctf ,  bnt 
as  we  recall  the  evidence  be  was  paid  for  his 
aervlee  in  that  eapetdty  only  tlta  mm  at  $10 
per  month. 

We  have  thna  oomddered  flia  caae  iipoD  Its 
merits  under  tbe  evidmce  and  the  findings 

and  the  exceptions  to  the  findings,  notwith- 
standing that  we  have  failed  to  find  In  the 
bin  of  exceptions  anything  to  show  an  excep- 
tion to  the  overmling  ot  the  motion  fbr  new 
trial,  although  the  Journal  entry  of  the  over- 
mling ot  the  motion  In  the  record  outside  the 
bU]  shows  an  ezcqjtlon.  But  the  Quefftion 
was  not  raised  or  suggested  by  conns^.  For 
the  reasons  aforesaid  we  are  of  the  opinion 
that  the  Judgment  must  be  affirmed;  and  It 
wUl  be  so  ordered. 
Affirmed. 

BOABD,  J.,  cmcnrs.  SCXXTT,  J.,  did  not 
alt 


OLAKE  T.  QUBBN  IN3.  00. 
(Nob.  1962,  201O-a01».) 

(Supreme  Court  oi  New  Meziea  Nov.  2Z,  1916. 
Behearing  Denied  Dee.  iS,  1916.) 

(8vUabu$  &y  A»  OtmrtJ 

1.  Appeal  and  Ebbob  9s»10— Wbxt  ow  Hbbob 

— SiPABATB  JtJDOiaiTTS. 

Where  separate  cases  are  consolidated  for 
trial  pur^Mwes  only,  by  order  of  the  court,  and 
separate  judgments  are  rendered  in  each  case, 
those  several  judgments  cannot  be  reviewed  In  a 
siDgle  appeal  or  writ  ot  errw. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  60,  600 

2.  Af  PBAI,  A3TD  EbBOB  «=»17D(1)— QtJmHOlTS 
FiBST   BaUBD    Off  ApPKAIo 

Nonjurisdictiottal  questiooa,  raised  for  the 
first  tiine  on  appeal,  will  not  be  considered. 

*  [Ed.  Note. — For  other  caaes.  see  ADDeal  and 
Error,  Cent.  Dig.  |  1036.™ 


8.  Appkax.  AMD  BBBom  ^10780)— ASBIOR- 
HXNTS  or  SkBOB^ABANDONHBHT. 

Assicnments  of  error,  not  aigned  by  appel- 
lant, will  be  deemed  abandoaed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  42Sa) 

4  Nbw  Tbxai,  «9l<M(l}— Nswxt  Diboovcbbd 

BviDBNCB— Oninn:.ATivB  Bvidbvgk. 
A  motion  for  new  trial  on  ground  of  newly 
discovered  evidence  Is  properly  draied  where 
nuch  newly  discovered  cvidenee  is  simply  cumn- 
lative. 

^[Bld.  Notfc—For  other  case%  see  New  IMal, 

Cant  Dig.  H  218,  228.] 

Appeal  from  District  Court,  Santa  F* 
County;  Bfechem  Abbott, Judge. 

Borate  actions  by  Ellas  Clartoavtinst  the 
Qneen  Insorance  Company  and  ten  othw  in- 
surance companies  were  conscdidated  for 
trial.  Judgments  for  plaintiff,  and  each  de- 
flendant  appeals.  Affirmed. 

J.  H.  Crist,  of  Santa  F^  and  E.  W.  Dob- 
son,  of  Albuquerque,  for  appellants.  A.  B. 
Benehan  and  Edward  H.  Wright,  both  of 
Santa  Fd,  fAr  appellea 

PABKBR,  J.  Eleven  separate  cases  were 
ffled  by  EUas  Clark  In  April,  1916,  in  the  dis- 
trict court  of  Santa  F6  county,  against  eleven 
different  fire  insurance  companies,  in  each  of 
which  damages  were  sought  to  be  recovered 
on  certain  polices  ot  fire  insurance,  written 
by  each  respective  company,  held  by  Clark. 
Before  issue  was  Joined  in  each  of  said  cases, 
the  court,  upon  application  of  Clark,  entered 
an  order  consolidating  all  of  said  causes  for 
triaL  The  trial  thereof  resulted  in  the  rendi- 
tion of  separate  verdicts  and  judgments 
against  each  insurance  company  in  a  stated 
amount,  from  which  Judgments  each  insur- 
ance company  was  granted  an  appeal  to  this 
court.  Eleven  separate  bonds  of  supersedeas 
were  filed.  The  transcript  of  record  filed  In 
Oils  court,  as  well  as  the  other  proceedings 
taken  herein  by  the  iusiiranoe  companies,  la 
entitled  "Ellas  Clark  v.  Queen  Insurance 
Company,  Defendant,  Consolidated  Cause  No. 
8408."  ■  The  transcript  contains  the  record 
proper  of  the  eleven  separate  casea,  the  ver- 
dicts of  the  Jury,  and  other  matters  not  nee- 
essatr  to  detail.  After  this  transcript  was 
filed  in  this  court,  said  cause  being  docketed 
as  No.  1962  herein,  Clark  presrated  three 
copies  each  of  ten  skeleton  transcripts  and 
moved  that  those  ten  cases  be  docketed  and 
the  Judgments  therein  be  affirmed  with  10  per 
cent  damages  for  frivolous  appeals.  These 
motions  to  docket  and  affirm  are  based  upon 
the  theory  that  the  elev^  8^>arate  cases 
filed  by  Clarii  in  the  trial  court  were  consoli- 
dated for  purposes  of  trial  only,  and  each  ap- 
pellant therein,  having  failed  to  perfect  its 
appeal  within  the  Ume  required  by  law.  Is 
severally  In  default  The  contention  is  made 
that  this  single  appeal  perfected  by  the  in- 
surance companies  is  insufficient  to  review 
the  eleven  separate  Judgments  rendered  In 
the  trial  court   In  case  No.  iS62,  wherein 
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(be  Qneen  Insurance  Cbmpany  is  namecl  "de- 
fendant," an  abstract  of  record  and  brief  for 
appellant  have  b&ea  filed,  and  the  appellee 
has  mored  to  dismiss  the  appeal  thereon  for 
various  reasons;  chief  among  than  being 
that  the  said  abstract  and  the  anU&me&tB 
of  errors  are  defective. 

[1]  1.  The  order  of  consolidation  made  by 
the  trial  court,  in  so  far  aa  it  is  material 
hereto.  Is  in  the  following  words: 

*^t  &  thwefore  ordered  that  the  above-en- 
titled caases  Nos.  8403  to  8418,  Inclafiive,  and 
eadi  and  every  one  of  them,  be,  and  they  are 
liereby,  consolidated  to  be  tried  as  one  cause, 
and  to  be  hereafter  known  and  desisnated  as 
canse  Ko.  8408.    •    ♦    •  » 

No  doubt  this  order  was  made  under  the 
provisions  of  section  4212,  Code  1915.  A 
mere  casual  reading  of  the  order  will  disclose 
that  it  provided  for  a  consolidation  of  the 
eleven  cases  for  trial  only,  and  made  no  pre- 
tense of  consolidating  the  said  cases  for  all 
purposes.  It  is  evident  that  counsel  for  the 
insurance  companies  have  inadvertently  mis- 
constroed  the  meaning  of  the  order,  for  they 
have  treated  It  as  though  the  eleven  cases 
were  consolidated  tor  all  purposes  and  as 
thou^  the  consolidated  cause  displaced  the 
eleven  separate  causes.  Under  such  misap- 
prehension, they  have  perfected  one  appeal, 
by  which  they  seek  to  review  the  Judgments 
rendered  in  the  eleven  separate  cases.  The 
question  then  arises  as  to  whether  the  eleven 
separate  Judgments  can  be  reviewed  in  the 
one  appeal.  That  it  cannot  be  done  where 
the  consolidation  in  the  trial  court  was  lim- 
ited ta  the  trfal  of  those  cases  is  established 
bey<md  doubt  In  Mobile  imp.  A  Building 
Co.  v.  Stein,  reported  in  17  Ann.  Cas.  288, 
et  seq.  (158  Ala.  113,  48  South.  36S).  six  sep- 
arate cases,  by  agreement,  were  consolidated 
for  triaL  Six  separate  verdicts  and  Judg- 
ments were  rendered  and  one  appeal  perfect- 
ed to  review  those  several  Judgments.  The 
court,  citing  authority,  held  that  the  Judg- 
ments in  the  six  separate  causes  could  not  be 
reviewed  on  one  transcript  where  such  caus- 
es had  been  consolidated  In  the  trial  court 
for  trial  purposes  only.  Appended  to  that 
case  will  be  found  a  note  wherein  many  cas- 
es of  similar  import  are  collected,  the  doc- 
trine in  those  cases  being  that  where  sepa- 
rate cases  have  been  consolidated  and  tried 
together  by  order  of  the  court,  or  agreement 
of  the  parties,  and  separate  Judgments  have 
been  rendered,  a  single  appeal  or  writ  of  er- 
ror Is  insufficient  to  review  all  of  such  Judg- 
ments. Whether  the  action  of  the  insurance 
companies  In  this  regard  constitutes  a  mere 
Irregularity  or  a  Jurisdictional  defect  is  im- 
material so  far  as  these  cases  are  concerned. 
The  skeleton  transcripts  filed  by  Clark, 
wherein  Norwich  Union  Fire  Insurance  So- 
ciety, Limited,  of  Norwich  and  London,  Eng- 
land ;  the  Hartford  Mre  Insurance  Company 
of  Hartford,  Conn.;  the  Northern  Assurance 
Company,  Limited,  of  London,  England;  Fire- 
men's Fund  TnwTanw  Ckwpftny  ot  San-Fran* 


Cisco,  Oal.;  Scotttih  Utfon  ft  National  Insni^ 
ance  Company,  United  States,  branch  Hart- 
ford, Coon.;  .^Itna  Insurance  Company  of 
Hartford,  Oonn.;  Aachen  A  Munich  Sire  In- 
surance Company  of  Ats-La-Chapelle,  Ger- 
many; Faletlne  Insurance  Company,  Limit- 
ed, of  London,  England;  Atlas  Insurance 
Company,  Limited,  of  London,  England;  and 
the  Insurance  Company  of  North  Ameri- 
ca and  the  Fire  Association  of  Philadelphia, 
of  Philadelphia,  Pa. — are  defendants  and  ap- 
pellants, disclose  the  default  ot  said  compa- 
nies in  the  perfection  of  their  several  appeals 
to  this  court.  Those  cases  will  be  docketed 
In  this  court,  and  the  Judgments  therein, 
with  costs,  will  be  afflnned.  The  motions  of 
Clark,  in  this  connection,  tor  the  assessment 
of  10  per  cent  dami^es  against  each  ot  the 
companies  hereinabove  named,  for  frivolous 
appeals,  do  not  address  themselves  to  this 
court  as  meritorious,  and  therefore  that  part 
ot  said  motl(»iB  will  be  dented. 

[2]  2.  This  leaves  for  our  constderatton 
case  nnmbered  1962,  dark  v.  Queen  ^Insur- 
ance Omniwoy.  Ten  grounds  ot  aUi^;ed  «v 
ror  are  assigned  therein.  The  first,  second, 
and  sixth  aastgnmentB  coneern  the  admission 
of  evidence  in  the  trial  court  The  ftniTth 
and  fifth  are  cneral  statements  that  the  ver^ 
diet  is  contrary  to  the  law  and  the  evldoice. 
The  tUrd  is  an  attack  on  the  acOon  of  the 
trial  court  in  denying  appeUant^s  motion  for 
new  trial  m  the  ground  of  alleged  newly  dis- 
covered evidence.  The  eighth  concerns  the 
Atlas  insurance  Company  and  the  ninth  and 
tenth  Instructions  given  by  the  court  and  the 
refusal  of  the  court  to  give  appellant's  re- 
quested Instruction  No.  1.  Only  the  qtiestitHi 
raised  In  the  third  assignment  at  error  was 
presented  to  the  trial  court  by  the  motion  tor 
a  new  trial.  The  other  questions,  not  being 
Jurisdictional,  cannot  be  considered  for  the 
first  time  on  appeaL  In  re  Dexter-Greenfield 
Drainage  Dlst..  21  N.  M.  286,  313,  154  Pac. 
382;  Murry  v.  Belmore,  21  N.  M.  313.  818, 
154  Pac.  705;  StaUck  v.  WUson,  21  N.  iL  320, 
324,  154  Pac.  708. 

[3]  3.  Assignments  of  errors  9  and  10  are 
also  not  argued  in  appellant's  brief,  hence 
must  be  considered  as  abandoned.  Brobst 
V.  M  Paso  &  Southwestern  Co.,  19  N.  M.  60B, 
610,  145  Pac  258. 

[4]  4.  This  leaves  for  our  consideration 
only  the  question  presented  in  the  third  as- 
signment of  error,  viz..  the  action  of  the  trial 
court  in  denying  the  motion  for  new  trial  on 
the  ground  ot  alleged  newly  discovered  evi- 
dence. Aivellant,  in  this  regard,  T^en  in  its 
brief  to  the  testimony  ot  Clara  D.  True,  one 
of  its  witnesses.  An  examlnadon  of  the  rec- 
ord discloses  that  this  witness  testified  to 
facts  of  the  same  character  and  tending  to 
prove  the  same  Udng  as  this  alleged  newly 
discovered  evidence  would  prove.  In  oth^ 
words,  the  record  discloses  that  this  new^ 
discovered  evidence  was  but  eomulattva. 

Thertforet  nndcr  the-  authority  «C  Han- . 
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code  T.  BflMlfly,  14  N.  M.  288,  248,  91  Pac. 
7SS,  and  State  r.  Chmnies,  19  N.  M.  4m,  471. 
144  Fae.  1144,  tbe-motton  was  property  de- 
nied. The  Judgtamt  ot  tbe  trial  oonrt  in  tbe 
case  of  CSkutk  t.  Queen  Insnnuice  Company, 
numbered  1982  In  this  ooort,  will  therefore 
be  afBtmed.  Tbe  motion  at  appcOlee  for  10 
per  cent  damages  for  frivoioua  appeal  will 
be  denied,  and  it  is  so  ordered. 

BOBEKXS,  C  J.,  and  HAMMA,  X,  ooucor. 


DAVIS  V.  STATB. 
^npreme  Court  of  Idaho.   Feb.  23,  19170 
Staixs  «=»1T4— PBESEiTTAXion  or  Chimb 
—Statute. 
Section  109,  Rev.  OodcB,  limitB  the  time 
within  which  a  daim  ag^Bt  the  state  may  be 
presented  to  the  state  board  of  examiners  to  two 
years  after  the  claim  has  accrued.    After  the 
expiration  of  this  period  the  state  board  of  ex- 
aminers is  withont  jnrladletion  to  coaalder  tbe 
^^^^l|■^Tn, 

Note^-'Vor  odier  ease^  see  States,  Cent. 
If  164.  160.] 
2.  States  #=31S4-<}uihb— Pbesentatioh— 
CoNBTmmoNAL  Pbovibionb. 
TJiider  the  provisions  of  section  10,  art  5, 
and  section  18,  art  4,  of  onr  Conatitnticai  the 
method  preaoribed  for  presentuig  and  prosecut- 
ing to  a  condusion  the  dalma  againat  the 
state  is  that  in  the  first  instance  such  claim 
must  be  presented  In  proper  form  to  tbe  state 
boeid  of  examiners;  If  rejected  by  aaid  board, 
the  Supreme  Court  has  original  jurisdiction  of 
an  acUou  ap<»i  a  prc^r  daim  and  may  In  some 
cases  give  a  recommendatory  judgment,  which 
1b  turn  must  be  presented  to  iha  Leglslaknre  to 
bo  by  it  allowed  or  disallowed. 

rEd.  Note.— For  other  cases,  see  States,  Cent 
V^.  8S  172-176.1 

5.  States  €s»184~GLAiiia— Pbssektation. 

The  fact  that  under  section  10,  art  5,  of 
the  Constitution  the  Sapreme  (Jourt  has  origi- 
nal jurisdiction  to  hear  claim  a  against  the  state 
does  not  relieve  claimants  of  tbe  obli^tion  in 
the  first  instance  of  presenting  their  claims 
to  the  state  board  ol  examiners. 

[Ed.  Note.— For  other  easel,  see  States,  Cmt 
Dig.  H  172-176^] 

4.  PuBADiNQ  «sa>2i3— AmrnimrF-OAuaB  or 

Action. 

An  amendment  to  a  complaint  will  net  be 
permitted  where  the  complaint,  even  if  so 
amended,  would  fail  to  state  a  cause  of  ac- 
tion, onder  the  feneral  rule  that  amendments 
to  pleadings  should  be  permitted  in  fortherance 
of  justice. 

[Ed.  Note.— For  other  cases,  see  Fteading, 
Cent  Dig.  IS  64S-651,  820-822^ 

6.  States  «=>112,  1Q1(1)  Scit  Aqainst 
Statb— Peeicibsion— 'NEOUonncB  op  'Bu- 
PLOTfiS— LiABELnr. 

States  cannot  be  sued  witbont  their  consult, 
and  when  by  constitutional  or  atatqto^  provi- 
sions the  state  baa  permitted  Itself  to  be  soed, 
such  permissiim  does  not  render  the  state  liable 
for  tiie  careless  or  negUgmt  acta  of  its  serraDts. 
employes,  or  agenta  in  the  absence  of  any  stat- 
ute expressly  fixing  such  liability  upon  a  state. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  8{  111,  179,  180,  182-184.] 

a  States  <8s»169-CLAnia  Aoainbt  State— 

OONSTITDTTOKAL  PEOTISIORe— "OLAIM,**- 

Tbe  word  "daimi."  as  used  in  article  St- 1 
19,  (tf  the  .C<Histitution  of  this  state,  does  not 


indnde  any  claim  for  daflMra  caused  by  the 
careleis  or  negligent  acts  of  tbe  state's  serr- 
anta,  empli^te,  or  agents,  and  In  the  absence 
of  any  statnta  o^easly  making  tbe  state  UaMit 
in  muA  easn  no  socii  n^dUtr  nlsta. 

FEd.  Note.- For  other  cases,  see  Statia,  Osnt 
Di^.  {  161. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Claim.] 

7.  States  —  Ciaus  Aoaxkbi  State  — 
CoNErrmmoNAz,  PaovisioNa. 

Complaint  of  D.  alleged  that  tbe  state  oi 
Idaho  owned  and  operated  an  irrigatioo  system; 
that  by  reason  of  the  negligence  and  careless- 
ness of  the  state  and  its  servants,  employes,  and 
agenta  a  ditch  of  said  system  broke,  causing 
large  gnantities  of  water  to  flow  upcm,  over  and 
acroea  D.'s  land,  resulting  in  the  alleged  dam- 
age. Held  not  to  state  a  cause  of  action  as 
against  the  state,  and  not  to  diadoee  a  state 
of  facts  ghrinr  rise  to  a  "daim"  within  tbe 
meaning  ti  arOde  5,  I  10^  of  tiu  Omstitntion. 

[Sd.  MoCa— For  other  euma,  see  States,  Oeat 
Dig.  I  199.3 

8.  OtAius  AaACTOT  Stats  —  Pbeseriatiok 

AND  Audit. 
Under  section  100.  Bev.  Codes,  no  daim 
which  is  'not  provided  for  by  law  may  Iw  pre- 
sented, audited,  set  off,  or  sued  upon. 

9.  States  «»200— Glaihs  AaAiNST  Statb— 

DAlCAaE»-JuXIBDXOTIOjr. 

BeU  that,  in  tbe  absence  of  a  statute  or 
constitutional  provision  making  the  state  as  a 
proprietor  liable  for  tbe  careless  or  negligent 
acts  of  its  servanta,  unploy&i,  or  ' agents,  this 
court  ia  without  jonsdiction  to  grant  any  re- 
lief to  plaintiff,  under  tbe  facts  alleged  in  plain- 
tiff'a  complaint 

[Ed.  Note.--Fctt-  other  cases,  see  States.  Cent 
Dig.  U  199-192.] 

Original  aetloD  by  B.  CL  Davia,  againat  tbe 
State  of  Xdabo,  Draiurrer  snstained,  and  ac- 

tiw  dismissed. 

Capt  B.  G.  Davis,  of  Boise,  and  Paul  S. 
Haddock,  of  Sbasbone,  for  plaintiff.  T.  A. 
Walters,  Atty.  Geo.,  and  A.  O.  Hlndman.  and 
J.  Ward  Aney,  Asst  Attya.  for  the 

States 

PER  CURIAM.  This  Is  an  action  brougfat 
by  tbe  plaintiff  aglnst  tbe  state  of  Idaho  for 
a  recommendatory  Judgment  for  damages 
alleged  to  have  been  sustained  on  tbe  plain- 
tiff's land  by  reason  of  tbe  alleged  careless- 
ness and  negligence  of  the  defendant  and  its 
duly  authorized  offleers  and  agents  acting  in 
Its  bebalf.  The  facts,  so  far  as  they  relate 
to  tbe  questions  bere  Involved,  are  as  fol- 
lows: That  on  the  1st  day  of  May.  1908,  the 
defendant,  state  of  Idaho,  entered  Into  a  con- 
tract in  writing  with  the  Kings  Hill  Irriga- 
tion &  Power  Company,  Limited,  under  whlcb 
said  company  agreed  to  construct  a  certain 
irrigation  system  In  tbe  counties  of  Owyhee 
and  Twin  Falls,  In  the  state  of  Tdaho,  for 
tbe  irrigation  and  reclamation  of  certain  des- 
ignated arid  tracts  of  land,  indudlng  the  land 
of  the  plaintiff;  that  the  project  was  one 
commonly  called  a  Carey  Act  project;  that 
the  plaintiff  was  one  of  the  settlers  upon  land 
Included  within  the  project;  that  he  made  bis 
final  proof  on  his  said  lands  to  the  state  of 


«B9»Vor  etbw  easM  sm  niae  tople  and  KBT-NVUnsft  toall^Kaf .Wwneieft  Digftt  add  ladMss 


Digitized  by 


Google 


.374 


16S  PAOIFIO  BSPGBTSR 


Idaho  cn  the  19th  day  of  Jtme,  1912,  which 
proof  was  accepted  by  the  state  board  of 
land  CO mmlBsI oners  of  the  state  of  Idaho  and 
final  certlflcate  No.  169  Issned  to  lAaliitlfl; 
that  erer  since  the  entry  at  the  said  land  and 
the  making  of  final  proof  the  plaintiff  has 
been  the  owner  and  in  the  possession  thereof ; 
that  prior  to  the  year  1914  the  said  Kings 
HIU  Irrigation  &  Power  Company,  Limited, 
became  Insolvent  and  was  foreclosed  In  the 
federal  district  conrt  for  Idaho  In  mortgage 
foreclosure  proceedings ;  that  at  the  sale  of 
the  s^ld  syst^  under  said  proceedings  the 
state  of  Idaho,  on  the  10th  day  of  March. 
1914t  succeeded  throuj^  pnrcbase  of  said  sys- 
tem to  all  the  rights  and  Interest  at  the  said 
company  in  the  said  project,  and  that  since 
said  date  the  state  has  been  and  now  Is  the 
owner  of  said  irrigation  system,  and  operated 
said  system  during  the  irrigation  seasoQ  of 
1914;  that  on  the  Ist  day  of  July,  1914.  an 
irrigation  ditch  of  said  s^em  broke  and  al- 
lowed large  quantities  of  water  to  ma  on  and 
across  the  plalntlfTs  land,  dfdng  the  damage 
all^^  It  Is  alleged  "that  on  or  about  the 
3rd  day  of  November,  1916,  the  plaintiff  filed 
with  the  board  of  examiners  of  the  state  of 
Idaho"  a  claim  for  reimbursement  of  hla 
damages,  which  claim  was  by  the  said  board 
rejected  and  marked  disallowed. 

The  defoidant  has  demurred  to  the  com- 
plaint on  two  groonds :  First,  that  said  com- 
plaint does  not  state  facts  suffldeot  to  consti- 
tute a  cause  of  actimi:  second,  that  the 
above-entitled  court  has  no  jurisdiction  ot 
the  anbject-mattw  ot  said  actlw  as  set  CorUi 
in  said  amoided  complaint 

Sectloa  18,  art  4,  of  the  Constitutton  of 
Idaho  provides: 

**The  Oovemor.  Secretary  of  State,  and  Attor- 
ney General  *  *  *  shall  also  constitute  a 
board  of  ezamiDcrs,  with  power  to  examine  all 
daims  against  the  state,  except  salaries  or 
compeD8ati<HiB  of  officers  fixed  by  law,  and  per- 
form anch  other  duties  as  may  be  prescribed 
by  law.  And  no  claim  against  the  state,  ex- 
cept salaries  and  compensation  of  officers  fixed 
by  law,  shall  be  passed  npon  by  the  Legisla- 
ture without  first  havinc  been  omsidered  and 
acted  uptm  by  said  boara." 

Section  109,  B«r.  Codes,  provides: 
"All  persons  having  daims  against  the  state 
must  exhibit  the  same,  with  the  evidence  in 
snpport  thereof,  to  the  auditor  to  be  audited, 
settled  and  allowed  br  the  board  of  examioers. 
within  two  years  after  sach  claim  shall  accrue, 
and  not  afterwards.  •  *  *  No  claim  which 
is  not  provided  for  by  law  shall  be  audited  or 
set  off/' 

[t]  It  appears  from  the  amended  complaint 
that  the  alleged  claim  of  plaintiff  accrued  on 
the  1st  day  of  July,  1914,  and  that  the  same 
was  presented  to  the  state  board  of  examiners 
on  or  about  the  8d  day  of  November.  1916. 
The  Legislature  has  seen  fit,  by  section  109, 
Bev.  Codes,  to  limit  the  time  within  whldi  a 
claim  may  be  presented  to  said  board  to  two 
years  after  the  claim  has  accrued.  As  far  as 
the  amended  complaint  shows  the  alleged 
claim  of  plaintiff  was  not  presented  to  tiie 
board  mta  Mveial  mootliB  aft«i  tbe  two-7«iir 


period  had  eqtfzed.  It  would  appear  thtt 
the  said  board  was  without  jurisdiction  to 
consider  this  alleged  claim  at  the  time  It 
was  presented. 

[I]  In  the  GSM  ct  Pyln  t.  Steonenberg,  6 
Idaho,  614-eiS,  51  P«c  S14,  eiS,  ttila  oonit 
said: 

"Hie  jtuisdietiaB  is  conferred  upon  this  court 
bv  the  Ocmstitation  (sectiiKi  1<^  art  to  heir 
dalms  against  the  state,  and  to  make  ded- 
sions  thereon,  which  dedsions  'shall  be  merd; 
recommendatory';  and  this  court  has  dedind 
to  hear  any  daims  against  the  state  until  tbf 
same  have  been  passed  upcn  by  the  board  ot 
examiners." 

It  will  be  remembered  that  under  the  pro- 
visions of  section  10,  art  6,  this  court  has 
original  jurisdiction  to  hear  claims  agahut 
the  state,  that  Its  dedsions  are  merely  rec- 
ommendatory, and  that  they  shall  be  reportoi 
to  the  next  session  of  the  Legislature  for  Its 
actl<XL  It  will  also  be  rem^bered  that  sec- 
tion 18,  art  4,  provides  that  no  claim  against 
the  state,  except  salaries  and  compensatlm 
of  ofllcers,  fixed  by  law,  dtall  be  passed  npon 
by  the  Legislature  without  first  having  beoi 
considered  and  acted  upon  by  the  board  of 
examiners.  Krontinger  v.  Board  of  Bxamln- 
ers,  8  Idaho,  463,  60  Pac.  279;  Bragaw  v. 
Gooding,  14  Idaho,  288,  04  Pac  438;  Fyke  v. 
Stennenberg,  supra. 

Construing  these  two  sections  together, 
it  would  appear  that  only  one  method  of 
presenting  and  prosecuting  to  a  condusIoD 
claims  against  the  state  has  been  provided; 
that  In  the  first  Instance  a  dalm  must  be 
presented  in  proper  form  to  the  state  board 
of  examiners,  and  If  there  rejected  this  court 
has  original  jurisdiction  of  salts  upon  pn^ 
claims,  and  may  In  some  cases  give  a  recom- 
mendatory judgment  whtdi  In  turn  shall  be 
presrated  to  the  next  Legislature  to  be  al- 
lowed or  disallowed.  The  mere  fact  that  this 
conrt  has  original  jurisdiction  to  hear  claims 
against  the  state  does  not  relieve  dalmants 
d  the  obligation  in  the  first  instance  of  pie-  I 
sentlng  their  tilalms  to  tbe  atattt  board  of  ex-  | 
amlners. 

[S,  4]  So  far  as  the  amended  cranpIaiDt 
discloses,  the  state  board  of  examiners  vss  i 
without  jurisdiction  to  even  consider  tbe  | 
dalm  of  plaintiff  at  the  time  it  was  preseot- 
ed  on  the  3d  day  of  November,  1916l  In  tbe 
case  of  SmaU  v.  State,  10  Idaho,  1,  76  Pat 
765,  this  court  dismissed  a  petition  on  the  | 
ground  that  the  dalm  therein  set  forth  was 
barred  by  the  statute  of  limitations.  It  la 
true  that  the  court  there  had  under  considen- 
tion  the  provisions  of  section  4063,  Revised  | 
SUtutes,  but  section  109,  Bev.  Codes,  does 
not  ivpear  to  have  been  called  to  the  atten- 
tion of  the  court  in  tiiat  case.  The  langoMe 
of  section  109  Is  dear  and  susceptible  of  | 
only  one  construction ;  that  Is,  that  in  order 
to  be  audited  a  claim  must  be  presented 
to  the  state  board  of  examiners  within  tvo 
years ;  the  exact  language  of  the  mcUoo  be-  | 
log  "within  two  years  after  such  dalm  shall 
socni^  apd  not  afterwacdi.'' 
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From  wbBt  haa  tMeli  it  appears  that 
tUa  court  BboaM  dedlne  to  exercise  jorlsdlc- 
tioD  or  to  bear  or  paaa  upon  the  plaintlfTa 
alleged  dalm.  It  la  tme  tbe  plaintiff's  orig- 
inal conq;)lalnt,  which  was  filed  in  tbla  oonrt 
ua  April  8,  191S,  contained  an  all^tlon  tbat 
plalntUFa  claim  liad  theretofore  been  pre- 
sented to  tbe  board  of  examiners,  and  that 
the  board  bad  failed  and  refused  to  pay  the 
same  or  any  portion  thereof.  However  that 
maj  be,  plaintiff's  amended  complaint  ap- 
pears to  be  based  upon  the  claim  which  was 
filed  and  acted  upon  1^  aald  board  long  sub- 
sequent  to  the  flUng  of  tbe  original  complaint, 
and.  so  flar  aa  the  amended  complaint  shows, 
was  filed  as  a  new  claim,  and  as  has  been 
Indicated  app^rs  to  be  barred  by  the  statute 
of  UmiUtlons  as  set  forth  In  section  100 
Ber.  Oodea. 

ij'rom  what  appears  In  the  original  com- 
plaint and  from  statements  by  counsel  for 
tbe  pAamtUC  at  tbe  hearing.  It  nUgbt  be  poa- 
atUe  for  the  plalntlfl  to  so  amend  bis  amend- 
ed complaint  as  to  bring  it  within  tbe  statute, 
and  If  we  did  not  deem  It  necessary  to  dla- 
*  pose  of  the  caae  np<m  other  groiuds,  we 
would  be  Inclined  to  glre  plaintiff  an  oppor- 
tunity to  ftnther  amcaad. 

nie  demurrer  on  the  part  of  the  state  rals- 
two  qnestions:  First,  as  to  whether  the 
complaint  states  facts  saffldent  to  constitute 
a  canse  of  action  against  the  state;  second, 
as  to  whether  this  court  has  JnrlsdlctlMi  of 
tbe  snbjectmatter  of  the  action. 

Article  S,  i  10,  of  the  Constitution  ot  Idaho 
^vea  tbis  oonrt  original  jnrlsiUctlon  In  ac- 
tions upon  tdalma  agwfpst  the  state.  Hence 
at  the  outset  It  becomes  necessary  to  deters 
mine  whether  or  not  the  fiicts  presented  by 
pblntUTa  oonvlalnt  constitute  sndi  a  claim 
agalnat  tbe  state  aa  comes  within  the  pnrriew 
of  the  ccnistltntlonal  prorlslfm. 

[B,  I]  It  baa  been  held  In  a  long  Une  of 
authorities  that  a  state  not  llaUe  for  the 
carelessness  or  negligence  of  its  aerrants,  em- 
ployes, or  agents.  See  tbe  extended  notes 
bi  8  Lh  B.  A.  399  ;  42  U  B.  A.  0^  snbd.  13; 
Ann.  Cas.  19131}.  1088. 

The  general  proposition  that  a  state  cannot 
be  sued  wftboot  Its  consent  is  beHd  by  tbe  over- 
wbelming  wei^t  of  authority.  See  tbe  notea 
above  (dted ;  also  note  to  McElroy  r.  Swart, 
ST  Midi.  600.  24  N.  W.  709.  Tbe  cases  seem 
nnlfonidy  to  hold  not  <mly  that  states  cannot 
be  sued  without  thrfr  consent,  but  further 
that,  even  when  by  c<mstltntlonal  provlsi<ai 
or  legislattve  enactment  tbe  state  baa  per- 
mitted Itself  to  be  soed.  the  mere  ftict  of 
pomltttng  tbe  suit  against  itself  does  not 
render  tbe  state  liable  tor  the  careless  or 
n^Ugent  acts  of  its  servants,  employte  or 
agmta.  In  tbe  absence  of  any  statute  express- 
ly fixing  sucb  llaUIIty  upon  the  state. 

One  of  tlie  leading  cases  upon  this  point 
appears  to  be  tbe  case  of  Mnrdot^  ^urlor 
Orate  Co.  v.  Commonwealth  of  Massadni- 
setts,  152  teass.  28,  21  N.  B.  854,  8  I«.  B.  A. 
399.  In  that  case  tbe  court  aald  t 


"But  we  do  not  find  that  dmands  foooded 

on  tiie  neglect  or  torts  ot  ministerial  officers  asi- 

suged  as  servants  in  the  performance  of  [min-  < 
Isterlall  dnties  which  tbe  state  as  a  aoveTdni 
has  anoertaken  to  perform  have  ever  been  bod 
to  rendw  it  liable.  Nor  does  this  r«st  upon 
the  narrow  erouod  that  there  are  no  means 
by  which  such  obligatitHis  can  be  enforced,  but 
on  the  lai^r  gronnd  that  no  obBgations  arise 
therefKHu.  Mnnlcipalitles,  sodi  as  cities  and 
towns,  are  created  by  tbe  commonwealth  in  or- 
der that  it  may  exercise,  throuefa  them,  a  part 
of  its  power  ot  sovereignty,  where  they  are 
engased  in  the  performance  of  public  dntSea  im- 
posed upon  them  by  statute,  tbcgr  are  not  liable 
to  private  actions  of  tort  for  the  nef^igenee  <^ 
their  agents  employed  for  this  purpose,  unless 
such  action  is  provided  by  the  statute  —citing 
tbe  wdl  oonridned  eaaa  of  Hill  v.  Boston,  ixt 
Maas.  844,  23  Am.  B^  832. 

In  the  case  of  Honstcn  t.  State,  96  'vna. 
481,  74  N.  W.  Ill,  42  If.  B.  A.  89.  Casaoday, 
C  J.,  after  dtlng  several  ot  title  leading 
antboritles  in  snivort  of  tbe  pn^fWaition 
that  no  state  could  be  sued  In  any  court  with- 
out its  egress  cmisent,  said: 

"Our  Constitntion  exprepsly  provides  that  the 
Legislature  shall  direct  by  law  in  what  man- 
ner and  in  what  courts  suits  may  be  brought 
against  the  state.*  Wis.  Const  art  ^  I  27.  In 
pursuance  of  that  provision,  the  Leeislatore  at 
an  early  day  provided  that  It  shall  be  compe- 
tent for  any  person,  deeming  faimself  aggrieved 
by  the  refusal  of  the  Legislature  to  allow  any 
just  clsim  aff*Pft  Uie  atate,  to  commence  an 
actitm  anunst  the  state,  by  filing  a  complaint, 
setting  forth  fiUIy  and  particularly  tbe  nature 
(rf  Budi  claim,  with  the  derk  of  the  Supreme 
Court,  either  in  term  time  or  in  vacation.'  Bev. 
Stat  I  3200.  This  6ecti<m  wHj  relates  to 
claims  which,  If  allowed,  render  the  state  a  debt- 
or to  the  daimnnt.  Chicago,  M.  A  St  P.  R. 
Ca  V.  State,  53  Wla  609  [10  N.  W.  600]; 
aodfelter  v.  State,  89  N.  C.  SI,  41  Am.  Rep. 
440;  State  v.  Hill,  64  Ala.  67.  Tbis  statute 
does  not  include  a  demand  based  upon  the  un< 
lawful  and  tortioua  acts  of  officers  or  uents  of 
tbe  sUte.  HUl  v.  United  States,  1^  U.  8.  fi98 
[13  Sup.  Ct  1011],  87  L.  Ed.  862." 

The  court  then  quoted  as  authority  for 
the  same  prt^sltlon  the  caae  of  Mnrdock 
Parlor  Orate  Co.  v.  Com.,  supra.  The  opinion 
goes  on  to  say : 

"Tbe  law  Is  well  estabUsbed  that  neither  the 
state  nor  the  United  States  is  answerable  In 
damages  to  an  individual  for  an  injury  resulting 
from  the  alleged  misctrnduct  or  negligence  or 
tortious  acta  of  ita  officers  or  agents.  Gibb(»u' 
V.  United  States,  8  WaU.  269.  10  L.  Ed.  4S3 ; 
I^aoeford  v.  United  States,  101  U.  S.  341,  26 
L.  Ed.  1010:  German  Bank  v.  United  States, 
148  U.  S.  673  [13  Sup.  Ct  702L  37  U  Bd.  D64; 
Chirk  V.  State,  7  Cold.  (Tenn.]^" 

In  the  last  caae  dted  It  was  held  that  the 
Tennessee  Code  (section  2807),  prevldli«  that 
acUone  may  be  instituted  against  the  state 
under  tbe  same  mle  which  regnlates- actions 
against  individuals*  was  only  Intended  to 
give  a  ronedy  and  did  not  create  any  Ua- 
bnity.  Tbe  force  of  this  distinction  Is 
brotigbt  out  (dearly  In  Qreeu  t.  Stat«  7S  Cal. 
29, 11  Pac.  602, 14  Pac.  mo.  In  that  case  the 
plaintiffs  were  authorized  to  me  the  state 
for  damages  alleged  to  have  been  suffered 
by  them  by  reastm  of  certain  canal  improve- 
ments made  by  tbe  state,  and  to  have  Judg- 
ment therefor  "if  It  aniean  upon  Uie  trial 
•  *  *  that  damage  baa  been  done  [to  ibe 
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plaintiffs}  by  any  act  fbr  which  the  state  Is 
legally  liable."  The  conrt  there  hdd  "that 
the  language  of  the  act  excludes  the  Idea 
that  any  liability  was  admitted,  or  any  de- 
fense waived,  except  that  of  Immunity  from 
snlt,"  and  affirmed  a  Judgment  sustaining  the 
demurrer,  which  was  Interposed  on  behalf  of 
the  state,  the  first  two  grounds  of  whlt^  were 
the  same  as  the  grounds  of  the  demurrer  In 
the  case  at  bar. 

A  more  recent  case  Is  that  of  Rlddoch  t. 
State,  68  Wash.  S29,  123  Pac.  460,  42  L.  R.  A. 
(N.  S.)  261,  Ann.  Caa.  1913E,  1033.  This  was 
an  action  to  recover  damages  for  personal 
Injuries  sustained  by  the  plaintiff  by  reason 
of  the  giving  way  of  a  railing  of  a  gallery  in 
the  armory  building  in  the  dty  of  Seattle. 
It  appears  that  the  building  In  questloa  be- 
longed to  the  state  of  Washington  and  had 
been  leased  to  the  Seattle  Athletic  Club,  and 
that  the  alleged  Injuries  were  sustained  dur- 
ing an  entertainment  given  therein  by  the 
clnb.  The  Constitution  of  Wa^dngton  (sec- 
tion 26  of  article  2)  provldea : 

"Tba  LetcislatuTe  shall  direct  by  law  In  what 
manner  and  In  what  courts  aalta  m ^  be  brought 
against  the  state. 

The  court  In  tfas  laatmentlimed  case  upon 
this  point  says: 

"Tbia  provision  creates  no  cause  of  action- 
Imposes  no  liability,  as  aeainet  the  state,  where 
none  would  eiiat  indepenaently  of  It  It  merely 
directs  the  Tjcgislature  to  nrovide  a  remedy  for 
causes  of  action  recognized  at  c(HDmoQ  law  as 
against  the  sovereign  or  created  by  statute." 

It  appears  that,  pursuant  to  the  constitu- 
tional provision  above  quoted,  the  Legisla- 
ture of  £he  state  of  Washington  (Laws  of 
1890,  p.  1S8,  S  1  LBem.  ft  BaL  Code,  |  886]) 
enacted  that: 

"Any  person  or  corpora tioa  having  any  daim 
andnst  the  etate  of  waddiMlton  shdl  have  the 
right  to  begin  an  action  against  the  state  in  the 
superior  conrt  of  Thurston  oounty." 

The  court  in  the  same  case  says: 
"^e  word  *dalm,'  as  used  in  this  sectlcHi,  is 
synonymous  with  'cause  of  action.*  The  scope 
of  the  section  la  the  same  as  that  of  the  cousti- 
tntional  prorisIoD.  Northwestern  ft  Pacific  Hy- 
potheek  Bank  v.  State,  18  Wash.  78,  60  Pac. 
686,  42  L.  R.  A.  33.  It  creates  no  cause  of  ac- 
tini.  It  provides  a  remedy  for  existing  causes, 
but  imposes  no  new  liabiU^.  It  does  not  waive 
any  defense.  BiUlugs  v.  Stat^  27  WadL  288, 
67  Paci  688." 

The  court  then  QOotes  aa  authority  from 
Billings  V.  State,  supra,  as  f^ows: 

"It  [the  state]  has  not  consented,  either  ex- 
pressly or  impliedly,  to  become  responsible  for 
the  mlBconduct  or  negligence  of  its  officers  or 
agents ;  and,  in  the  absence  of  a  statute  making 
it  liable  in  damages  therefor,  no  such  action  as 
the  present  one  can  be  maintained  against  the 
stata" 

After  going  more  fully  Into  the  rule  and 
quoting  all  of  the  leading  authorities,  the 
court  proceeds  to  make  a  dtstlnctton  which  la 
particularly  in  point  In  the  case  at  bar. 
niere.  as  here,  the  complaining  party  sought 
to  cooflne  a  rule  of  nonliability  for  torta  to 
caae  wbesre  the  negligoice  of  the  officer  or 
ag«nt  oocnired  In  the  discharge  of  atme 
ptm^.  govenunental  limcHoH  of  the  state, 


and  further  omitaHled  Hut  in  leasing  th« 
armory  the  state  was  «itn0sig  tn  a  private 
enterprise,  and  that  the  rule  of  nonliability 
did  not  apply.  Tbe  oontt  npoa  thta  point 

says: 

"The  question  Is  admittedly  a  new  one.  No 
authority  distinctly  so  holding,  nor  indeed  reeoe> 
niring  such  an  exception,  has  been  cited,  km 
we  have  found  none.** 

The  court  In  the  Biddodi  Caae  then  pro- 
ceeds to  review  and  point  out  the  distinction 
between  such  a  llablU^  upon  fbB  part  of  a 
municipal  corporatloo  on  the  one  hand  and 
upon  the  part  of  the  state  on  the  other,  and, 
continuing,  says: 

"On  the  other  hand,  the  state  Is  inherent^ 
sovereign  at  all  times  and  in  every  capacity.  It 
is  the  organized  embodiment  of  the  soverelsa 
power  of  the  whole  people.  By  rmaon  of  this 
sovereignty,  it  possesses  all  powers,  bat  only 
such  powers,  as  are  within  the  limitations  oi  the 
state  Conatltutlota  and  without  the  proliihitions 
of  the  federal  Cimstitntioii.  It  can  do  no  act 
exc€|it  in  tba  exercise  of  this  sovereign  power 
and  twlthin  these  oo^atitutimal  Umltatloos. 
If  It  may  constitutionally  take  over  any  enter- 

Srise,  though  usually  of  the  nature  of  a  private 
usiness,  the  very  taking  over  is  an  ezocise  of 
this  sovereign  power.  It  seems  much  more  Icwi- 
cal  and  much  more  ctmsonant  with  the  idea 
and  genius  of  sovereignty  that  the  enterprise 
thus  taken  over  should  be  impressed  with  the 
sovereign  diaracter  of  the  state  than  that  the 
state  should  become  hampered  by  the  private 
character  of  the  enterprise.  The  latter  result  is 
incompatible  with  the  oonetvt  of  sovordgnty." 

And  again  tbe  court  aays : 

"^ere  Is  no  statute  wherry  this  state  has 
assumed  a  liabllitjr  (or  the  n^ligence  or  mi»< 
feasance  of  its  omcera  or  agents,  and  we  find 
no  established  principle  of  law  sustaining  such 
a  liability  in  the  absence  of  such  statutory  as- 
sumption. No  consideratitm  of  hardships  to  be 
avi^ed  would  justify  a  court  In  ateogating 
established  pxincipleB  of  substantive  law  to  cre- 
ate a  liability  not  so  assumed.  To  chanm  sub- 
stantive law  is  the  province  of  the  Legislature, 
not  of  the  courts.  Nor  can  the  argument  tliat 
it  is  the  tendency  of  the  times  for  states  to  take 
over  and  administer  for  the  people  interests  and 
enterprises  heretofore  deemed  of  a  private  na- 
ture alter  the  caae.  On  the  contrary,  the  state 
can  only  do  these  things  in  tlie  exeniiBe  of  its 
sovereign  and  ccmstttutiooal  powders;  and  as 
part  and  pared  of  these  same  sovereign  powers, 
It  alone  may  say  through  Its  Le^slatnre  when 
and  how  It  shall  waive  ita  immunity  tnm  liaUL- 
ity  for  tort" 

In  the  case  jnst  quoted  from  the  court  af< 
firmed  a  judgment  sustaining  a  demurrer  to 
the  complalnL  The  case,  as  before  indicated, 
is  particularly  in  point  in  the  case  at  bar. 

[7-1]  No  statute  baa  been  called  to  our 
attention  authorizing  a  suit  of  this  character 
or  waiving  in  the  slightest  degree  the  Im- 
munity of  the  state  fnuu  all  liability  for  the 
careless  or  negligent  acts  of  its  servants, 
employda,  and  agents.  In  the  absaioe  of 
such  a  statute,  this  oonrt  Is  powerless  to 
grant  any  relief  under  drcunistances  awdi  aa 
are  presented  by  the  plaintUTs  amended 
ccHnplaint.  From  our  investigation  of  the 
antborttles  and  the  prlndi^es  involved  we 
are  satisfied  that  the  word  "claim,"  or 
"claims,"  aa  it  appears  In  article  S,  |  10,  of 
our  GonsUtntton,  does  not  Include  any  claim 
for  damages  cftoaed  hy  ttw  negUgent  a<3s  ft 
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Che  state's  servanta,  tartHoyem,  or  agmits, 
and,  farther,  that  In  the  absence  of  any  stat* 
Dte  expressly  making  the  state  liable  In  sach 
cases  no  such  liability  edsts. 

The  New  York  cases  holding  the  state 
Uablo  nnder  eacb  drenirataneea  not  ot^  do 
not  weaken,  bat  tend  to  strengthen,  this  po- 
stOon,  for  the  reason  that  the  liaUllty  In 
those  cases  arose  by  rlrtoe  of  statutes.  This 
was  the  situation  In  Sayre  t.  State,  128 
7.  291,  25  N.  E.  168 ;  Waller  t.  State,  144  N. 
Y.  67&,  39  N.  B.  680.  There  are  a  number  of 
other  cases  from  that  Jnrlsdlctloo,  bvt  those 
we  have  dted  will  serra  to  UlTUtiate  the 
principle. 

Not  only  has  the  L^lslatnre  in  this  state 
failed  to  provide  a  statute  creating  a  llablU- 
ty  OD  the  part  of  the  state,  onder  circum- 
stances such  as  are  alleged  In  plalntUTs 
complaint,  bat  the  Legislature  seems  to  have 
Intended  to  forestall  any  sndi  contention. 
Tb»  last  sentence  of  section  100,  referred 
to  supra.  Is  as  follows: 

"No  claun  which  ia  not  provided  ba  \if  law 
shall  be  audited  or  set  off." 

This  clause  seems  to  strwigtben  the  posi- 
tion we  bare  taken. 

Upon  the  antborltiee  dted  and  for  the  rea- 
sons herein  expressed,  the  demurrer  must 
be  snstfldned.  and  the  aetifni  dismissed.  Ooats 
awarded  to  defendant. 


McKAY  T.  SPBRRY  BTLOUR  00. 
(No.  13698.) 

(Bn^eme  Oouct  of  WashingtoD.    Mardi  2, 

1917J 

BAnKBUFTCT  «=3l65(2)— VOntABUB  pREFBa- 
BNCE— DKPUTKD  EffTATB. 
B.  owed  the  B.  compaiu^  over  $3,000  for 
Btoch.  The  coini>aDy  being  Indebted  to  S.  for 
over  9^000,  on  February  21,  1912,  B.  made 
an  arransonent  vbenby  his  mother  gave  a 
mortgage  on  her  land  to  S.  f(w  the  amount  B. 
was  owiDg  on  stock  as  iwrt  payment  of  amount 
owed  the  company,  he  in  turn  giving  her  his 
note  and  deed  to  his  land.  B.  was  credited  by 
the  company  with  payment  of  his  stock  subscrip- 
tion. On  May  23d  the  company  filed  a  petition 
in  bankruptcy.  Held,  that  transaction  did  not 
merge  mortgagor's  property  into  assets  of  com- 

Sany  and  mortgage  was  not  a  preference  as  It 
Id  not  delete  assets-  of  company. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S  259.] 

Department  2.  Appeal  from  Superior 
Court,  Orays  Harbor  County;  Ben  Sheeks, 
Judge. 

Action  by  T.  H.  McKay,  as  trostee  In  bank- 
ruptcy of  BrachTogel  Commission  Company, 
against  the  Sperry  Flour  Company.  Judg- 
ment for  defendant,  and  plaintifl  appeals. 
Affirmed. 

Raymond  J.  McMillan  and  Ernest  K.  Mur- 
ray, both  of  Tacoma,  for  appellant  Hay- 
den,  Lan^ome  &  Hetcger,  of  Taooma,  for 
re^p<mdent 


HOLCOMB,  J.  Upon  tts  own  tietitioD  on 
May  28,  1912,  the  Brachrogel  Commisalca 
Company,  a  corpora  tioa,  of  Aberdeen,  was 
adjudged  a  bankrupt  About  three  years 
later  appellant,  the  trustee  In  bankrnpter. 
began  this  action  la  tiie  8iQ>etlor  court  to  wst 
aside  a  certain  conv^anoe  as  a  preferential 
transfer. 

The  amended  oomplaint  alleged  that  on 
Febraary  21, 1912.  the  deTendaAt  M.  A.  Braeh- 
TOgel  was  Indebted  to  the  BrachTOgel  Com* 
mlssfim  Company  In  the  snm  of  $3;S00,  on 
acooBnt  of  his  subscription  to .  the  ca^tal 
sto^  of  the  BraehTogel  Oommlsrttm  Com- 
pany ;  that  on  that  date  and  for  some  time 
prior  thereto  >the  Brachrogel  Commission 
Company  was  insolvent  and  nnaUe  to  meet 
its  oUigatlona  as  they  matured  in  the  ordi- 
nary course  of  bnslness  ta  otherwise,  and  was 
Indebted  to  a  large  nombor  of  creditors,  In- 
^nding  the  def  aidant  Sparry  Floor  Company, 
to  whl(2i  It  was  indebted  in  the  sum  of  97,000 
or  tho^aboats;  that  at  all  of  such  times  the 
defendant  Sperry  Floor  Company  had  rea- 
sonable cause  to  bellere  the  defUdant  Brach- 
Togel  Oonmilssloo  Oompaay  was  Insolvent; 
that  on  Febroaiy  21,  1912,  the  defendant 
M.  A.  BratfhTogel,  acting  in  behalf  of  the 
BrachTogel  Commission  Company,  with  in- 
tent that  the  Brachvogel  Comml^lon  Com- 
pany should  prefer  the  Sperry  Flour  Com- 
pany, one  of  its  creditors,  over  its  other  cred- 
itors of  the  same  class,  and,  as  the  Sperry 
Flour  Company  well  knew,  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
the  Brachvogel  Commission  Company  other 
than  the  defendant  Sperry  Flour  Company, 
entered  into  and  consummated  an  arrange- 
ment wherein  and  whereby  the  defendant 
M.  A.  Brachvogel  paid  the  sum  of  $3,300  to 
the  Brachvogel  Commission  Company  In  full 
of  his  subscription  to  the  capital  stock  of 
that  company,  by  causing  to  be  transferred 
to  the  Sperry  Elour  Company  as  security  for 
Its  indebtedness  a  mortgage  upon  certain  real 
estate  In  the  county  of  Chehalla,  state  of 
Washington,  to  wit,  lots  15  and  16  in  block 
,  Q,  Bonn's  Central  addition  to  Aberdeen, 
Wash.,  which  real  property  then  was  and  now 
is  of  a  value  in  excess  of  said  mortgage,  and 
since  the  commencement  of  the  proceedings 
In  bankruptcy  herein  the  defendant  M..  A. 
Brachvogel  has  caused  the  property  to  be 
conveyed  to  the  defendant  Sperry  Floor  Com- 
pany in  satisfaction  of  the  mortgage  indebt- 
edness therefor,  and  the  Sperry  Floor  Com- 
pany is  DOW  the  owner  of  the  real  property 
In  fee  simple;  that  the  transaction  com- 
plained of  enabled  the  defendant  Sperry 
Floor  Company,  one  of  the  creditors  of  the 
Bra«hvog^  ConmUssion  Company,  to  obtain 
and  hold  a  preference  over  other  creditors  of 
the  Brachvogel  Commission  Company  of  the 
same  class,  avoldalde  by  virtue  of  the  pro- 
visions of  the  bankruptcy  act  of  the  United 
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States  and  the  lairs  of  the  state  of  Waab- 
liigtfm. 

The  amended  complaint,  It  will  be  observed, 
proceeds  apon  the  theory  that  the  orlgbial 
traxtafer.  by  way  of  mortgafe  upon  the  real 
estate  described  as  security,  was  a  transfw 
of  property  of  the  defwkdant  Bracbrt^el  Oom- 
mlaslon  Company,  which  soon  aftMrwards 
becam*  bankrupt,  and  irblch  it  was  claimed 
was  Uten  Insolrent,  and  that  the  conaomm&t- 
ed  transfer  of  the  real  estate  ooaMltiited  a 
preference  to  the  8perry  Floor  Codpany 
which  the  Sperry  nonr  Company  well  knew, 
which  preferential  transfer,  togeUier  with 
the  ensuing  tranafer  of  the  real  estate  by 
deed  to  satisfy  the  mortgage,  the  trustee 
In  bankruptcy  has  a  right  to  avoid  and  set 
aside. 

The  facts  show  that  the  bankrupt  com- 
pany commenced  business  as  a  corporation  in 
July,  1910;  that  it  had  a  coutlnalng  business 
with  respondent,  the  Sperry  Flour  Company, 
and  on  Febraary  21,  1912,  It  owed  a  balance 
of  16,868.40  to  the  rearpondent  flour  company, 
and  to  other  unsecured  creditors  a  totiU  of 
$8,4^!81.  making  a  total  unsecured  indebted- 
ness at  that  time  of  fl4,850.21.  The  bank- 
rupt's capital  stock  was  $10,000,  and  the  sub- 
scribers therefor  were  M.  A.  Brachvogel  for 
$3,300,  A.  H.  BrachTog^  for  $3,300,  and  one 
Miller  for  $3,400.  Up  to  February  21,  1912, 
Miller  bad  paid  In  $3,000  and  the  others  noth- 
ing. On  that  date  respondent  Sperry  Flour 
Company  sent  a  r^resentatlve  to  Aberdeen 
to  negotiate  concerning  its  account  witii  the 
commission  company.  The  representatlTe 
met  M.  A.  BradiTogd.  and  had  some  conver- 
sation  with  him,  In  wfaidi  Brachvogel  told 
him  that  the  company  could  not  pay  or  settle 
the  account,  but  that  he  could  give  a  mort- 
gage vipon  the  real  estate  now  Involved  for 
$3,300  in  payment  of  that  amount  of  the 
account;  that  the  real  estate  was  worth 
$3,500.  The  representative  knew  nothing  of 
the  value  ot  the  real  estate,  but  looked  at  It 
and  agreed  to  take  ttie  mortgage.  The  real 
estate  did  not  belong  to  Brachvogel  nor  to 
the  bankrupt  company,  but  belonged  to  a 
Mrs.  McClellan,  mother-in-law  of  Brachvogel.' 
By  agreement  between  her  and  Bradivogel 
she  agreed  to  execute  and  deliver  the  mort- 
gage for  his  accommodation  and  to  whom  he 
directed,  and  he  agreed  to  deed  her  certain 
real  estate  worth  4il,800,  and  give  her  his 
note  for  $1,500,  to  save  her  harmless.  Pur- 
suant to  this  agreement,  a  mortgage  upon  the 
real  estate  was  executed  and  delivered  by 
her  to  the  Sperry  Flour  Company,  and  it 
accepted  the  same  as  payment  pro  tanto  of 
its  account  against  the  bankrupt  company. 
The  company  thereuiwn  credited  Brachvogel 
with  payment  of  his  stock  subscription,  and 
Brachvogel  deeded  to  Mrs.  McClellan  the 
real  estate  which  he  had  agreed  to  give  to 
her,  and  gave  to  her  his  note. 

Appellant  strenuously  urges  that  the  trans- 
fto  of  the  real  estate^  wtaldi  la  attadced  in 


tlda  ndt,  was  a  trsnsfer  In  vtolatioa  of  tbe 
bankruptcy  law  as  the  preference  of  a  bsak- 
rapt  debtor.  Ttie  deftnltlon  of  an  InKdveot, 
which  has  been  generally  approved  In  thb 

state,  to  the  effect  that  the  corporation  wu 
Insolvent  In  the  sense  that  It  was  irtudly 
unable  to  meet  its  obligations  as  they  nta- 
tared  in  the  ordinary  course  of  bualnes, 
stated  In  State  ex  rel.  StnAl  v.  Superior 
Court,  20  Wash.  S45,  S6  Pac.  36,  45  L.  B.  A. 
177,  Nixon  V.  Hendy  Madilne  Works,  51 
Wash.  419,  99  Paa  11,  and  Bohllng  v.  Hen- 
dron,  56  Wash.  687,  106  Pac.  209.  is  urged  In 
aid  of  the  contention  that  it  was  established 
by  the  evidence  that  the  company  was  In- 
solvent on  February  21,  1912.  at  the  time  tbe 
deed  was  given,  and  that  therefore  tbe  tram- 
fer  is  a  preferential  one  and  most  be  set 
adds. 

But  this  proceeds  upon  the  theory  that  tbe 
pr<q;»erty  was  the  pnqterty  of  the  bankrupt 
company,  or  became  so  commingled  with  j/top- 
erty  which  the  company  vras  oiUtled  to  look 
to  as  its  assets  that  It  may  be  so  considered. 
Appellant  makes  a  strong  case  In  attemptliig 
to  show  that  tbe  agreements  between  the 
Brachvogel  Commission  Company  and  tbe 
Spaxy  Flour  Ounpai^,  the  agreonents  be- 
tween M.  A.  BraaiToseL  and  Mrs.  McOdhiii, 
and  the  agreement  between  the  Bradivagel 
Commission  Company  and  M.  A.  Brachvogel 
were  all  simultaneous,  one  transaction  In 
effect ;  and  the  net  result  of  the  same  wts 
that  the  company  became  the  owner  of  the 
intraest  In  the  real  estate  which  Ura.  Hc- 
Olellan  mortgaged  and  afterwards  convejed 
as  an  accommodatltm  and  fbr  the  boMflt 
of  the  defendant. 

We  cannot  so  construe  the  transaction. 
Whatever  may  have  beoi  the  oonditim  of  tiie 
Brachvogel  Commission  Company  on  Febra- 
ary 21, 1912,  whether  solvent  or  Insolvent,  tbe 
transfer  by  Mrs.  McClellan,  by  mortgage,  of 
certain  real  estate  to  apply  In  part  Bst1sfa^ 
tlon  of  the  debt  of  the  Brachvogel  Commis- 
sion Company  to  the  Sperry  Flour  Companj 
did  not  (^rate  to  transfer  her  legal  title  In 
and  to  the  real  estate  or  her  Interest  In  ttie 
same  whatever  It  may  have  been,  either  to 
the  Sperry  Flour  Company  or  to  the  Brach- 
vogel Commission  Company.  It  was  simply, 
as  was  stated,  for  the  accommodatim  of 
Brachvogel  or  the  Brachvogel  Commission 
Company.  It  was  another  stepping  Into  tbe 
breach  and  attempting  to  relieve  the  flnaQdal 
difficulties  of  a  concern  In  which  she  bad 
no  interest  and  did  not  acquire  any  interest 
It  Is  true  M,  A.  Brachvogel  was  indebted  to 
the  company  for  his  unpaid  stock  subscrip- 
tion in  the  sum  of  $3,300;  and  it  Is  true  that 
his  stock  subscription  was  canceled  because 
of  bis  having  secured  the  release  of  $3,300  of 
the  company's  unsecured  debts;  and  It  is 
true  also  that  he  conveyed  to  his  mother<lii- 
law  property  of  the  agreed  value  of  $1,800 
and  gave  to  her  bis  note  for  $1,500  But 
those  arrangements  did  not  merge  her  pny 
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erty  Into  tbe  usets  of  the  comntlsBlon  com- 
pany, nor  deplete  tbe  asseta  of  tbe  debtor 
company,  and  in  no  way  charged  tbe  tranaac- 
Uoni  with  the  Aaracter  of  a  transfer  by  the 
debtor  cranpany  of  its  own  property  In  pref- 
eretice  to  other  creditors.  The  transfer  was 
the  Independmt  transfer  of  another,  and 
could  not  come  onder  tbe  roles  as  to  prefer- 
ential transfer. 

To  coDstitnte  a  preference  the  transfer 
moat  conslBt  of  the  banknipt'a  own  property 
M  as  to  canae  a  depletion  thereof.  National 
Bank  of  Newport  t.  Ntl.  Herkimer  County 
Bank,  225  U.  S.  178,  32  Sop.  Ot  633,  66  U 
Bd.  lOfi ;  N.  T.  Connty  Nat  Bank  t.  Mas- 
!<ey,  1A2  U.  S.  18&  24  Sap.  Gt  19».  48  L.  Ed. 
.*J80:  Western  Tie  &  Timber  Co.  t.  Brown, 
196  U.  S.  602.  2S  Snp.  Gt-  339,  49  li.  Ed.  571; 
CoDttaental  A  G.  T.  &  S.  Bank  t.  Chicago 
T.  ft  T.  Co..  229  U.  8.  4S6,  8S  Sap.  Ct  829, 
87  L.  Ed.  1208;  Keegan  t.  Bank,  168  Ind. 
210,  71  N.  IB.  647;  Ck>ode  t.  Dtwood  Lodge, 
160  Ind.  261,  60  N.  BL  742;  Dreasel  t.  I<iim- 
berOo.(D.  a)ll9VM.681;  OoUler  on  Bank- 
rapt^,  paie  8& 

The  question  being  determined  as  a  matter 
of  law,  there  la  no  need  to  tUscnss  the  fitrtlier 
qoeaUons  ralflsd  by  appellant  Tbe  Judgment 
was  correct,  and  mnst  be  afflmnd.  It  la  so 
ordoed. 

EIXIS,  a  X,  and  MOUNT,  PjISKBEt,  and 
miXEBTON,  JJ.,  concur. 


In  re  BOWBN'S  IDSTATA 
KIIAII&R  T.  BOWIQf. 
(No.  18860) 
(Saprane  Conrt  of  Washington.  Feb.  24, 1917.) 

BZKUTOBS  AND  ADHIiraTajLXOIS  «S9l80  — 
PUCILT  AIXOWAHCB— PSBSOim  BXTIILXn— 

•TVinow"— WinowD. 
TSm  hnsband  of  a  daeeaasd  wUs  leaTfaig  no 

ndnor  ddldm  is  not  entitled  to  aOowanoes 
ind  exempt} on*  prorided  for  by  Rem.  Code 
1915,  H  1466-lwr,  as  he  is  not  specificaUy 
Danwd  therein,  and  does  not  come  within  tbe 
daaes  dealniated:  tbe  term  *Srldow"  not  in- 
dodli«  ^SriSower.* 

[Ed.  Sote.—VoT  other  cases,  see  Bzecntora  and 
Administxaton,  Cent.  Dig.  ||  6Ki.  671-680.] 

For  other  deflnitions,  see  Words  snd  Ptirases, 
Ilrst  and  Becwd  Series,  Widow.] 

Devartment  1.  i^peal  from  Siq;>erl(a- 
GoQit,  Flwoe  Oonnty;  O.  M.  Bastwday, 
Judges 

In  the  mattor  of  the  Estate  of  Josephine 
r.  Bowen,  deceased.  From  an  order  of  the 
PEobata  court  granting  petition  of  Franklin 
B.  Bowm  Cor  an  allowance  and  to  aet  aside 
u  exempt  certain  property,  Vivian  Kilmer 
appeals.  Beversed  and  remanded. 

Cbas.  L.  Wescott  and  Ra^  Woods,  both 
Dt  Tacoma,  for  appellant  B.  A.  Crowl,  of 
Tacoma.  for  respondent 


OBADWIOK,  J.  rrankUn  B.  Bowan  la  tbe 
snrrlTlng  husband  of  Josq^bine  F.  Bowea 
who  died  Intestate,  learlng  a  *M>"«>miity 
estate  of  approxlmattiy  $4,700;  Tbrae  are  no 
minor  diildren.  FrankUn  B.  Bowai  vaa  ap- 
pointed administrator  of  the  estata^  and  latw 
petitioned  for  an  allowance  as  a  widower, 
and  that  certain  exempt  pn^>erty  be  set  aside 
to  him  as  a  sorrlTlng  husband.  The  prayer 
of  his  petitl<m  was  granted  armr  the  objec- 
tloa  of  TlTlan  KUmw,  a  daoghter  by  a  form* 
er  bnsbandt  who  has  a{a>ealed  from  the  order 
of  tbe  court 

The  statatea  tokbi  whMx  the  order  la  made 
to  reat  are  sedloDB  1408  and  1467,  B«dL  Code. 
Sectkma  1461^  1466,  and  1467  liaT«  a  omunon 
object  Each  at  Owm  assomea  to  deOne  a 
daaa  whldh  is  entitled  to  claim  under  It 
The  privileges  of  section  1466  are  open  to 
"the  bead  of  a  famUy."  while  sections  1466 
and  1407  were  seemingly  drawn  with  no  In- 
t«nt  to  give  any  right  to  dalm  the  statutory 
prlvUece  or  to  take  In  conseqiienoa  of  an 
wrder  mt  tbe  court,  to  any  oUi»  than  a 
*%ldev,  minor  dilld,  or  dilUtmL" 

The  reasons  for  dmylng  a  surrlring  hus- 
band ttie  benefits  et  a  homestead  and  exemp- 
tions, or  an  alhnranee  out  oC  the  estate^  are 
legal  raaaans  and  found  In  the  statute  It- 
self. Hie  acts  were  all  passed  prior  to  tbe 
adoption  of  our  community  prop»ty  sjvtm 
of  owofflshlp.  They  have  been  amended 
more  or  Ion,  but  <mly  In  form,  hot  In  sub- 
stance. At  the  time  they  were  passed,  the 
wife  had  no  Interest  In  the  property  other 
than  her  dower  and  a  xli^t  to  her^)monal 
paraphernalia.  At  that  fima  there  was  no 
reason  why  the  Interest  or  welfare  of  the 
husband  staoald  mgage  the  acAldtude  of  the 
Legislature.  Later  we  adopted  that  wbldi, 
for  tlie  want  of  a  bettw  name,  we  have  called 
13ie  conunnnlty  proper^  law.  The  wife  be- 
came an  owner  of  property  with  Interest 
equal  to  that  of  her  husband.  l%e  property 
of  tbe  community  waa  a  thing  entire,  like 
joint  tenants  at  common  law,  tbey  held  per 
me  et  p«F  tout  the  half  and  tbe  whole.  It 
followed  necessarily  that  upon  the  death  <tf 
elth^  apona^  the  whole  as  well  as  the  half 
of  the  estate  was  subject  to  the  Jurisdiction 
of  the  probate  court  pending  an  enforced 
litiuldatlon  dlvlslOQ  and  dlssoluUtm.  Exist- 
ing statutes  presorred  to  the  widow  a  right 
to  llTe  out  ot  the  estate  pending  settlement 

The  laws  on  exemptions  and  family  allow- 
ance bare  never  been  changed  to  meet  the 
changes  made  by  the  community  property 
law.  The  snrrlTlng  husband  can  claim  no 
allowance  for  living  expenses,  nor  can  he 
claim  that  whicb  creditors  could  not  have 
taken  In  the  lifetime  of  his  wife,  and  which 
may  still  be  essential  to  his  comfort  and  well- 
being.  Such  Is  tbe  law,  but  It  should  not  be 
BO.  I  have  thus  expressed  myself  because  of 
the  presence,  in  biennial  session,  of  tbQ  leg- 
islative body.  In,  tbe  hope  that  it  will  cure  an 
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evil  wbttih  this  court  has  always  admitted, 
but  baa  fdt  Itfl^  powerleos  to  orercome. 
baTlns  dne  regarA  to  established  prindiaes 
of  eonstractlon. 

That  the  word  "widow"  will  not  be  held  to 
be  "widower"  In  cases  of  this  kind,  see  Whit- 
tlesey T.  Seattle,  168  Pat  193,  and  that  such 
rights  d^>end  upon  the  terms  of  the  statutes, 
see  In  re  Bomm^  Estate.  02  Wash.  143, 158 
Pac.  73B. 

The  Judgment  of  the  lower  court  Is  re- 
versed. Remanded,  with  Instructions  to  ra- 
cate  the  orders  cconplalned  of. 

BLOS.  a  J.,  and  MOBBIS,  MAIN,  and 
WBBSTBB,  JJ«  GCMicnr. 


BRIGHAM  T.  MUTUAL  MFB  INS.  00.  OF 

NEW  YORK.    (No.  13551.) 

(Snprane  Court  of  Wa^lngton.  Mardt  2^ 
1917.7 

1.  Tnsttrawck  <8=>291(8)  —  I/xre  Iksukaitob  — 

RePBESEHMTIGN  AMD  WaBBANTT— STATUTE. 

Under  Bern.  Code  1915.  |  605&-84,  proTid- 
inc  that  misrepresentation  ok  warranty  made  by 
assured  In  negotiations  tor  a  policy  shall  not 
avoid  policy  nnless  made  with  Intent  to  deceive, 
nusrepresentationa  by  assured  In  his  application 
as  to  diseases,  etc,  and  names  of  physidans 
consulted,  will  not  avoid  a  life  insorance  ptdicy, 
unless  Intent  to  deceive  Is  found  as  a  fact 

[EU.  Sate.— Tor  otber  eases,  see  Insurance, 
Cent  Dlr  II  686,  686.] 

2.  iNsxraAiTCB  «=»668(?)— Lm  Irsubaivcb  — 

MxSBnBHniTTATIOllB—BlATTBM  ^OWIT  TO 
AOBNT. 

It  cannot  be  held  as  a  matter  of  law  that 
failure  to  reveal  to  a  life  Insurance  company,  In 
an  appIicatioD,  facts  known  to  its  agent,  who 
filled  out  the  same,  shows  an  Intent  «f  assured 
to  deceive  insnrer. 

[Ed.  Note.— For  other  cases,  tee  Insurance, 
Cent  Dig.  U  1737-1740,  1768-1760.] 

D^Artment  2.  Appeal  from  Superior 
Conrt  King  Count?;  Mltdiell  Gilliam,  Judge. 

Action  by  Mildred  I.  Brigham  against  the 
Mutual  lAte  Insurance  Company  of  New 
Tork.  Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded. 

Geo.  8.  Cole,  of  Seattle,  fur  appellant 
Hus^,  McMldcen.  Dordl  ft  Bamsey,  of 
tSeattle,  for  raspondeiit 

U0BBI8,  J.  Action  on  a  life  Insnnmoe 
policy  bion^  by  the  wife  of  the  deceased, 
benefldary  named  In  the  policy.  The  low- 
er court  held  that  the  action  must  fall  be- 
cause ot  mlsrepresmtations  made  by  deceas- 
ed In  tbe  application  upon  whlc^  the  policy 
was  Issued.  Respondent  pleaded  and  prored 
as  an  afflnnattve  deCuise-lliat  at  the  time 
of  making  the  application  for  the  policy  on 
July,  21,  ISIS,  the  Insnxad  mada  the  follow- 
ing i^resentatlMis: 

"17.  What  fflnessss,  diseasss,  Injnrisa,  or  sur- 
real operatioas  have  yon  had  since  cblldbood} 

"18.  State  every  physician  or  practitioner  who 


has  prescribed  for  or  treated  you,  or  whom  yon 
have  consulted  fai  the  past  Ave  years.  None. 

"19.  Hare  yon  stated  In  snswer  to  questioa  17 
all  illnesses,  diseases,  Injuries  or  surgical  op- 
erations which  you  have  had  dnce  childhood? 
(Ans.  Tes  or  No.)  Tea. 

"20.  Have  you  stated  in  answw  to  question  18 
every  physician  and  practitioner  conioltBd  dur- 
ing thepast  five  years  and  dates  of  ocnsoltationT 
(AnsL  Yes  or  No.)  Tea.*' 

Tbe  evidence  shows  that  In  April,  1910; 
the  insured  fainted  whUe  at  woik.  Mb  was 
carried  into  a  neart^  honse  and  later  went 
to  his  own  home  without  assistance,  though 
accompanied  by  his  broflier.  Aphysidan  was 
called  after  the  Insured  reached  his  home  and 
testified  that  he  ftnmd  him  in  bed,  but  "per- 
fectly litmself  mentally  and  every  other 
way.*'  ^Die  next  morning  this  physician,  Dr. 
Davis,  made  a  more  amplete  examlnatloD  of 
the  insured,  including  his  urine,  in  whidi 
some  albnmltt  was  found.  Best  and  a  diet 
were  prescribed.  The  examinations  of  Hie 
nrine  were  ecmtiniied  for  a  period  ot  two  or 
three  months,  though  only  the  one  profes- 
slonal  call  was  made.  The  albumin  gradual- 
ly diminished  until  fat  the  last  examination 
it  entlr^  disappeared.  On  Jannaxr  17, 1911, 
the  insured  went  to  another  phyaieiaii,  Dr. 
West,  for  a  physical  examination.  He  toM 
Dr.  West  that  Dr.  Davis  had  treated  Urn 
some  time  before  tor  albuminuria.  Dr.  West 
examined  the  lungs  and  heart  actloa  and 
also  tbe  urine,  snhjecttaig  it  to  tbe  usual 
tests.  The  urine  was  found  to  be  without 
albundn,  though  there  was  found  to  be  some 
phoq^tes  whidi  tbe  doettnr  testified  Indicat- 
ed nothing  mine  ttian  a  nervous  states  He 
also  testified  that  this  ^^—'"flt**'*  Indicated 
nothing  In  the  nature  of  an  organic  disease, 
but  as  the  urine  was  slightly  discolored  oth- 
er examinations  were  made  on  January  80th, 
Hay  20th.  and  June  80th.  As  the  remit  of 
theee  examinations  Dr.  West  found  insured 
in  practically  normal  health.  &t  June,  1911, 
while  on  his  way  to  Whldt^  Island,  Insured 
again  fainted.  He  recovered  In  a  few  min- 
utes and  appeared  perfectly  normal  there- 
after. No  physician  waa  called  at  tUs  time. 
He  was  then  on  bis  ynj  to  take  part  in  a 
Ohautauqua  and  fulfilled  his  ongagement  of 
one  week  In  ^tparmitly  good  health,  ta  Au- 
gust, 1911,  the  Inaared  moved  to  Sumas.  On 
September  6,  1911,  Dr.  Dalton,  of  Sumas, 
who  was  respondrait's  medical  examiner,  at 
that  place  at  insured's  request  made  a  physi- 
cal examination  of  him,  lncludii«  his  nrine. 
Dr.  Dalton  continued  Us  examinations  of 
the  insured  for  aome  time,  and  testified  In 
regard  to  such  examinations  in  part  as  fol- 
lows; 

"I  believe  1  made  two  or  three  phyrieal  «t- 
amlnatlons  of  Lew  H.  Brigham.  Theee  physical 
examinations,  tMether  with  the  urine  •xamina- 
tlons,  were  satisnictory  to  me  as  diagnoses  ol 
his  ctmdltion.  I  believe  I  took  his  blood  pressnre 
at  the  time.  The  urine  examinations  were  thor- 
ough as  I  remember.  My  habit  is  to  give  tbe 
urine  a  thorough  examinatitm,  including  micro- 
seoidcat  By  the  several  dlagnosss  I  have  tsstt 
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fied  to  I  eanw  to  llw  oonclusion  that  Brichau 
was  in  Donnal  health.  I  reached  that  eooclo- 
noD  at  the  end  of  each  diagnosis  to  which  I  have 
testified.  After  making  each  of  these  diagnoses 
I  ahrays  told  hbn  tiiat  there  was  nottdng  the 
matter  with  him.  The  diagnoses  vera  aauafae* 
tory." 

Some  time  thereafter  De,  Dsltoo  or  his 
assistant.  Dr.  Thompson,  recommaided  Btig- 
bam  to  respcmdent'B  solicitor  as  m  good  In- 
■arance  rlBk,  and  on  July  21,  1913,  Brif^am 
appeared  before  Dr.  Dalton  to  take  the  medi- 
cal ezamlnatliML  I>r.  Dalton  tettlfled  diat 
at  this  examination  he  wrote  the  answers  to 
qnestlons  IT  to  20,  IncluslTe,  as  Insured  re- 
sponded; that  at  the  time  he  knew  nothing 
of  his  condltlou  which  would  lead  him  to 
believe  the  answers  to  these  questions  or  any 
of  them  were  Incorrect  When  he  wrote  the 
answer,  "Nmie,"  to  questlou  18  he  had  not 
forgotten  the  numerous  examinations,  consul- 
tations, and  prescriptions  to  which  he  had 
referred  In  his  previous  testimony,  but  that 
be  did  not  consider  they  affected  the  risk  In 
any  way.  Upon  these  facts  the  lower  court 
sustained  a  challenge  to  the  sufficiency  of 
the  evidence. 

[1}  Counsel  for  reotondent  now  contend 
that  the  lower  court  afflrmatlTely  found  In 
these  answers  an  Intent  to  deceive.  This 
contentlcHi  is  not  sustained  by  the  record 
which  disdoses  that  the  lower  court  was  of 
Q»  0{)lnioii  that  when  It  appeared  that  the 
answers  were  false  such  falsity  alone  and 
of  Itself  vitiated  the  policy.  TUs  la  shown 
by  the  following  observations  of  the  lower 
court  in  ruling  upon  the  admission  of  testi- 
mony and  In  sus^nlng  the  challfflige  to  the 
sufficiency  of  the  testimony: 

"The  only  issue  here  is  whether  he  correctly 
answered  these  qnestlons,  and  if  so  whether  the 
iosarance  company  shaU  be  excnsed  from  pay- 
ing the  pfdicy  on  that  ground." 

"It  seems  to  me  these  matters  are  vitaL  The 
applicant  at  the  time  he  made  his  application  for 
Inenrance  did  fail  to  disclose  them.  They  are 
matters  the  company  had  the  right  to  know. 
They  were  representationB  relied  upon  by  the 
company,  and  It  was  fraud  to  conceal  them." 

"The  question  here  ia  whether  or  not  be  an- 
swered trutbfnlly  these  questions  that  were  put 
to  him  in  hia  application  for  insurance.*' 

These  holdings  of  the  lower  court  to  our 
mind  indicate  a  wrong  view  of  the  law  In  the 
li^t  of  section  6009~S4,  Bern.  Oode,  wblch 
provides  In  part  as  follows: 

"No  oral  or  written  mlsr^resentatioii  or  war- 
ranty made  in  the  n^otiation  of  a  ctmtract 
policy  of  insurance,  tqr  the  assored  or  in  his  be- 
faali;  shall  be  deemed  material  or  defeat  or  avoid 
the  policy  or  prevent  It  attaching,  unless  such 
misrepresentation  or  warrant  Is  made  with  the 
intent  to  deceive." 

It  la  not  eoongh  mdw  this  statute  to  find 
that  the  represratatloas  were  false.  It  must 
forther  be  found  that  they  w«n  mate  with 
IntMit  to  dectfva  Under  the  peculiar  Useta 
in  this  case  such  question  riMMdd  have  beoi 
submitted  to  the  Jury. 

[2]  AuottHff  enror  shown  by  the  record  was 
In  die  Bxelttrion  cC  tesdmony  ottwed  try  a 


brotber*ln-law  of  the  insured  to  the  effect 
that  in  July,  IdU.  jnat  prior  to  the  time 
when  Insured  moved  to  Snmas  be  called  en 
Dr.  Dalton  at  the  requwt  of  Insured's  mother 
and  toiA  the  doctor  of  the  Incident  which  ie> 
suited  In  the  calling  of  Dr.  Davis  In  April, 
1910.  That  he  then  told  Dr.  Dalton  that  the 
reason  wl^  he  called  upon  Um  and  dlsdosed 
this  information  was  because  it  was  the  first 
time  insured  had  lived  away  from  home,  and 
his  mother  was  anxious  about  him  because  of 
his  previous  physical  condltlOD,  and  wanted 
hiih  to  be  subjected  to  medical  observation. 
The  Insured  moved  to  fiumas  In  August,  1911, 
and  his  first  consultation  with  Dr.  Dalton 
was  September  6,  1911.  This  testimony 
dionld  have  been  admitted  as  in  connection 
with  the  testimony  of  Dr.  Daltcm  it  went 
to  the  question  of  whether  or  not  Dr.  Dalton 
knew  of  the  previous  condition  of  the  In- 
sured. It  could  not  be  held  as  a  matter 
of  law  that  there  was  an  lnt«it  to  de- 
ceive and  withhold  from  Dr.  Dalton  knowl- 
edge that  he  already  had.  One  is  not  de- 
ceived by  the  failure  to  disclose  facts  al- 
ready within  his  own  knowledge.  For  this 
reason  Dr.  Daltcm's  knowledge  the  pre- 
vious medical  history  of  the  Insured  at  the 
time  these  answers  were  given  is  a  vital 
fact  in  this  ease  entitled  to  be  shown.  If 
there  was  any  Intent  to  deceive  that  intent 
must  have  been  present  In  the  mind  of  the 
insured  at  the  time  he  made  his  api^cation 
for  insurance.  It  might  well  be  inquired 
whether  or  not  sucb  an  Intent  was  In  the 
mind  of  the  insured  at  a  time  when  he  had 
fully  submitted  himself  for  such  examination 
and  tests  as  the  doctor  desired  to  make  In 
order  to  folly  ascertain  bis  condition.  It  is 
not  an  unwarranted  inference  In  order  to 
give  Dr.  Dalton  all  the  available  Informa- 
tion that  the  Insured  fully  disclosed  the 
history  of  his  case  so  far  as  he  knew  it. 
record  disdoses  no  intent  to  withhold  any 
Information  from  the  doctor,  but  on  the  other 
hand  shows  that  Dr.  Dalton  well  knew  the 
bodily  condition  of  the  Insured,  and  was 
then  of  the  opinion  that  nothing  in  that  con- 
dition affected  him  as  a  good  insurable  risk. 
Respondent  asserts  that  the  ruling  complain- 
ed of  is  supported  In  Qnlnn  v.  Mutual  Ufe 
Ins.  Oo.,  91  Wash.  643, 168  Pac  82.  Stripped 
of  Its  facts,  language  can  be  found  in  that 
<^lnlon  which  is  favorable  to  resp^dent*s 
contention.  In  that  case,  however,  this  court, 
as  did  the  trial  court,  reviewed  the  facts, 
there  being  no  Jury  below.  We  found  both 
a  misrepresentation  and  the  Intent  to  deceive 
from  the  facts,  the  record  disclosing  that  at 
the  time  he  made  his  application  Qolnn  was 
affected  with  sypblUs  and  was  taking  treat- 
ment tliereft>r;  that  Instead  of  his  physical 
coDdltl(m  being  known  to  the  examining 
idiyslcian  as  in  the  present  case,  the  examin- 
ing physician  knew  noOilng  of  it  except  as 
disclosed  in  the  answers  to  the  questions 
asked.  Qolnn  dlad  M  dan  aAwr  the  date  of 
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Ms  poUc7.  and  we  beM  that  the  mlsr^re- 
0entatl<H)B  not  only  were  made  with  intent  to 
deedve.  but  that  they  contrlbnted  to  the  Ices. 
l!be  fitets  In  this  case  would  not  support  such 
a  finding.  The  difference  In  the  fticts  makes 
the  difference  In  the  law.  We  did  not  Intend 
to  hold  In  the  Qulnn  Case  that  misrepresenta- 
tion alone  was  suffldat,  as  that  would  be 
flying  into  tike  teeOi  <it  tiie  statute  which  was 
referred  to  in  the  iq^bloD,  followed  by  this 
obserratlon : 

"In  view  of  this  statute,  the  only  fact  to  be 
determined  is  whether  or  not  the  reprcsentatidns 
made  by  the  anplloant  were  nude,  as  the  court 
foand,  wititout  Intent  to  deceive." 

This  language  can  mean  nothing  else  than 
that  the  Intent  to  deceive  must  be  found  as 
a  fact  Tbls  can  be  the  only  tnterpretatlui 
of  the  statute,  and  U  it  be  assumed  tbat  the 
Qulnn  Case  establishes  a  contrary  rvia,  it  is 
now  departed  tnxn. 

The  judgment  Is  reversed,  end  the  cause 
rMoandeid  for  new  trial. 

MOUNT,  rUIJJBRTONt  PABEBB,  and 
HOLOOICB,  JJn  concnr. 


DEKEB  r.  MOKRISON.    (No.  18074.) 

(Supreme  Court  of  Washington.  Feb.  20, 1917.) 

JuDQHKn'r  ^s>665  —  OoNOLtisiTEnESS—  Fon- 
MBB  Aonoir  Ikvolvhto  Titu  to  Sua 
LaHD. 

In  a  suit  to  restrain  defendant  from  Interfer- 
ing witb  plaintiff  in  bis  settlement  upoa  alleged 
unsurreyed  government  lands,  claimed  by  de- 
fendtnts  as  littoral  owners  to  be  tbeir  property 
as  the  bed  of  a  nonnavigable  lake  reclamied  by 
tbem,  where  the  trial  conrt  found  that  the  land 
was  the  bed  of  a  nonnavigable  lake  when  a  cov 
emment  survey  was  made,  whidi  desiguatM  it 
as  a  lake,  and  hence  tbat  such  sarvey  was  not 
fraudulent,  and  it  is  not  claimed  on  appeal  tbat 
such  findings  were  erroneous,  a  judgment  in  a 
prior  caee,  not  between  the  same  parties,  but 
against  the  same  defsndant.  Ihat  the  ownetidiip 
of  the  bed  of  tbls  lake  was  in  thtf  Uttml  own- 
ers who  had  reclaimed  the  lands  and  not  In  the 
state  or  the  United  States  was  exclusive  ot 
the  queetiMi  of  the  ownership  of  snch  lands,  and 
a  Judpnoit  dismissing  the  action  win  be  af- 
firmed. 

[Ed.  Note.— For  otber  eeses,  see  Judgment, 
CraTDig.  11  U77-1179J 

Dcpartmout  2.  Appeal  from  Superior 
Court,  Spokane  Coon^;  SI.  H.  Solllvan, 
JudCB. 

Suit  tor  injunction  by  Lools  H.  Denee 
against  Peter  MonlaoD.  From  a  judgment 
d<s"i*«ffing  tbe  action,  plaintiff  appeals.  Af- 
firmed. 

Skuse  A  Morrill  and  Berkey  &  Cowan,  all 
of  Spokane,  for  appellant.  Voorhees  &  Cau- 
sed, Post,  AT»y  &  mgglns,  and  Don  V.  Kl- 
■ar,  all  ot  Spokane,  for  reqwndent; 

MOUNT,  J.  This  action  was  broui^t  by 
tbe  plaintiff  to  restrain  the  defendant  from 
interfering  with  the  plaintiff  in  his  settle- 
ment and  residence  upon,  and  coltlTBtlao 


and  fanprovemeot  of,  ontaln  oAinrv^ed  gov- 
emment  lands,  alleged  to  hftTe  been  aetUeA 
upon  by  him  under  the  government  Home- 
stead Act.  The  complaint  alleged  that  the 
plaintiff  was  a  avaUfled  oitryman  nnder  tbe 
homestead  laws  of  the  United  States,  and 
that,  oa  Qi6  80th  day  of  October,  1909,  be,  hi 
good  folth,  as  a  homestead  settler.  ft>r  tbe 
purpose  of  making  a  homestead  entry  there- 
on, and  acquiring  title  Uiereto,  settled  and 
established  his  residence  on  129  acres  of  land 
which  he  alleged  to  be  tinsurveyed  goveni- 
ment  land.  The  complaint  further  alleged: 
That  after  die  plaintiff  had  settled  and  es- 
tablished his  residence  upon  the  land,  the  de> 
fendant  and  others  wrongfully  and  unlawful- 
ly prevented  plaintiff  fr<»n  occupying.  Im- 
proving, and  cultivating  the  land,  and  from 
continuing  tbe  settlement  and  residence 
thereon.  TbaX  at  tbe  time  of  bis  settlement 
there  was  no  one  residing  upon  the  land,  and 
no  improvements  't3i«eoa.  That  he  Is  the 
only  person  claiming  the  lands  under  the 
luHnestead  laws  q£  the  United  States  Heal- 
so  alleged  In  his  complaint:  That  tbe  gov- 
eniment  snrrey  of  tbe  land  was  nm  by  i 
surveyor  employed  by  the  United  States  on- 
der  contract  That  the  survey  was  to  be 
made  In  a  particular  manner,  according  to  1d- 
stmctions  whldi  were  made  a  part  of  tbe 
contract  That  the  surveyor  violated  his  du- 
ty and  instructionst  and — 

"either  erroneously  or  wrongfully  and  fraudu- 
lently designated  the  lands  *  *  *  lying  and 
being  witbui  tbe  meandered  lines,  *  *  *  as  t 
lake,  and  by  so  doing  •  «  «  erroneously  or 
wrongfully  and  frandulently  failed  and  neglected 
to  survey  tbe  same  *  *  *  and  no  part  tiierv- 
of  has  ever  since  been  surveyed  by  ue  sovera- 
ment  of  tbe  United  States.  *  •  •  Tiat  the 
lands  lying  and  being  within  tbe  meandered 
lines  as  made  by  the  survey  of  said  townshipa 
and*  said  sections,  as  aforesaid,  were  not  at  tlw 
time  of  such  survey,  are  not  now,  and  nenr 
have  been,  a  lake  covered  by  a  permanent  bodr 
of  water,  and  were  at  tbe  ome  of  sucb  surrej, 
and  for  a  long  time  prior  thereto,  partially  sub- 
ject to  an  overflow  during  the  wet  seasons  of 
the  year,  with  none  or  very  little  water  tbere- 
on  durins  the  dry  seasons  of  tbe  year,  the  most 
of  it  being  bay  meadow,  *  •  *  ausceptible 
of  being  readily  and  easily  drained.   •   •  •  " 

In  tbe  answer.  It  was  admitted  that  tbe 
plaintiff  was  a  qualified  homestead  en  try  man. 
but  It  was  denied  that  the  surveyor  or  tbe 
survey  wrongfully,  erroneously,  or  fraudu- 
lently designated  the  lands  as  a  lake,  or  Qmt 
the  lands  were  wrongfally,  erroneously,  and 
fraudulently  omitted  from  the  survey.  Ite 
defendant  denied  that  the  lands  within  tbe 
meander  line  were  not,  at  the  time  of  tbe 
surrey,  and  never  had  been,  a  lake  covered 
by  a  permanent  body  of  water,  and  alleged 
that  at  the  time  of  the  survey,  and  Inune- 
morlally  theretofore,  the  lands  within  tbe 
meander  line  constltitted  a  lake  and  wen 
covered  by  a  permanent  body  of  water  at  all 
seasons  of  the  year.  It  was  denied  that  tbe 
lands  were  llk^  to  dry  op,  ct  were  sosoe^ 
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tUde  to  be  readily  and  easily  drained  at  the 
dme  of  audi  anrrey. 

The  defendant;  tor  further  answer  to  the 
complaint,  alle^,  as  an  afflrmatlTe  defenae, 
that  the  lands  claimed  hy  the  plaintiff  as  nn- 
nuTey«d  lands  cmiatltated  the  bed  of  a  n<«- 
BiTls^^  lake,  at  Uie  time  at  the  aoir^,  and 
that  sinoe  that  time  the  detendant  and  oth- 
ers who  were  not  parties  had  purchased  the 
uplands  twrderlng  on  the  lake,  and  converted 
the  bed  thereof  into  farming  lands,  which 
Decame  Owehy  a  part  ot  the  uplands  to  the 
center  tjt  the  lake.  Upon  the  trial  of  the 
ease  upon  these  issues,  the  trial  court  found 
as  a  fact  that  the  w^^lnal  anrrey  made  by 
the  government  surveyor  was — 

"correctly  made,  and  tbat  said  meander  line  was 
cfvrectly  run  around  said  take,  and  that  there 
waa  no  fraud  or  mistake  In  said  Burvey,  or  In 
the  meandering  of  said  lake,  and  tbat  said  area 
within  said  meander  Ime  at  the  time  of  said  anr* 
rey  waa  not  agricultural  land,  and  was  not  ca- 
pable of  being  cultivated,  and  lay  sadar  a  per- 
manent body  of  water." 

The  conrt  further  found  that: 

"Shortly  after  the  purchase  of  lasda  bordering 
on  said  lake  and  the  rights  of  riparian  owners 
in  said  lake  and  the  bed  thereof,  the  defendant 
and  otiier  abutting  owners,  in  189^  began  an 
exteuaive  scheme  or  iystem  of  ditching  for  the 
draining  of  said  lake,  and  worked  thereon  from 
time  to  time  for  a  nnmber  of  years,  increasing 
the  ditch  which  had  theretofore  been  dug  in  the 
outlet  to  a  depth  for  half  a  mile  of  11  to  13 
feet,  and  constructed'  through  the  center  of  said 
lake  bed  from  the  south  end  to  the  north  end 
for  a  distance  of  about  2%  miles  a  ditch  of  over 
8  feet  in  depth  and  about  6  feet  wide,  which 
connects  with  the  said  streams  emptying  Into 
the  Mdd  lake  at  the  south  end  thereof.  *  *  • 
That  since  about  the  year  1696,  the  defendant 
and  others  have  successfully  cultivated  crops 
on  parts  of  the  area  within  said  meander  line, 
tltat  the  lands  dalmed  in  plaintiff's  complaint 
are  a  part  of  said  lake  bed,  and  tbat  In  1909 
Uie  pl^tiff  went  upon  tliat  part  of  said  lake 
bed  described  in  his  ctKuplalnt  and  onstmeted 
a  house  there  and  was  arrested  under  a  warrant 
for  nnlawful  trespassing  thereon,  and  was  re- 
moved therefrom  by  the  sheriff  of  Spokane  coun- 
ty. Wash.,  and  that  the  plaintiff  thereafter  re- 
mained OR  of  said  land  until  the  month  of 
March,  1914,  and  in  the  nighttime  on  the  10th 
of  said  month  returned  to  said  land  and  con- 
structed another  house  thereon,  and  waa  again 
removed  dierefrom  under  a  writ  issued  out  of 
the  superior  court  for  Spokane  county  in  a  suit 
for  f(n*cible  entry  and  detainer.  •  *  •  " 

Upon  these  and  other  findings  of  similar 
purport,  the  trial  court  entered  an  order  dis- 
missing the  action.  The  plaintiff  has  ap- 
pealed. 

Tne  appellant  has  not  Drought  to  this 
oonrt  the  evidence  la  the  case,  hut  relies  np- 
on  his  contention  tbat  no  appropriation  of 
public  land  can  he  made  for  any  purpose 
wlthoat  antlkorlty  of  an  act  of  Oongress.  It 
li  apparently  conceded  that  the  lands  now 
in  question  were  fonnetiy  the  bed  of  a  mm- 
navlgable  lake,  hot  It  la  nmtended  that,  alnoe 
die  United  States  has  not  parted  with  the  ti- 
tle to  the  bed  of  the  lake,  It  la  still  govem- 
oHot  land,  anbleot  to  aettlsaieiit  by  qualified 


homesteaders.  All  the  questions  presented 
upva  this  appeal  were  determined  by  this 
court  In  the  case  of  Bemot  v.  Hwiison,  81 
Wash.  638,  143  Pac.  104,  Ann.  Cha,  1916D, 
290.  That  case  involved  the  qaestlon  of  the 
ownerslilp  ot  the  bed  of  this  same  lak&  The 
defendant  In  that  case  Is  alto  the  defendant 
In  this  case,  and  asserted  ownerahlp  to  a 
part  of  the  bed  of  the  same  lake.  In  that 
case,  the  state  of  Washington  Intervened, 
olalmlng  that  the  bed  of  the  lake  could  not, 
and  did  not,  pass  to  the  owners  of  the  abut- 
ting upland  by  patent  fnnn  the  United  States, 
tmt  that  the  land  fermlng  the  bed  of  the  noa- 
navigable  lake  passed  to  the  state  of  Wash- 
ington upon  the  admission  of  the  state  Into 
the  Union.  In  considering  that  case,  we 
said  (81  Wash.  S48.  IdS  Pac.  106): 

"The  one  dominant  question  in  this  ease  is 
this:  Who  owns  the  bed  of  Saltese  Lake,  the 
state  la  Washington,  the  United  States,  or  the 
proprietors  of  littoral  lands?" 

Atter  considering  tlie  question  of  the  own- 
ership of  the  state,  and  aftw  reviewing  at 
length  a  nnmbor  o£  cases  from  this  coort, 
we  conddded  by  saying  (81  Wash.  660,  143 
Pac.  106): 

"Every  ctmsideratlon  iaducea  the  conclusion 
that  tbe  state  does  not  own,  and  never  owned, 
the  bed  of  Saltese  Lake." 

Fnrther  on  in  the  opinion  (81  Wash.  661, 
14S  Pac.  10^  we  said: 

"Though  the  state  does  not  own  the  bed  of 
the  lake,  we  must  still  address  ourselves  to  tbe 
queetiott,  who,  as  between  ttie  United  States 
and  its  patentees  Uw  bordering  lands,  does 
own  itr*^ 

Then,  after  considering  at  length  a  number 
of  decisions  of  the  Sopreme  Court  (rf  the 
United  States,  among  which  were  Hardin  v. 
Jordan,  140  U.  8.  371,  11  Sop.  Ct  808,  838, 
35  L.  Ed.  423,  Hardin  v.  Shedd,  190  U.  B.  608. 
23  Sop.  Ot.  685,  47  Li  Bd.  1166,  and  numer- 
ous state  caaes,  we  said  {81  Waab.  656,  14S 
Pac.  Ill): 

*^e  hold  that  the  common  law,  as  declared 
by  tbe  Supreme  Court  of  the  United  States,  so 
far  SB  all  unnavigable  waters,  whether  In 
streams  or  lakes,  are  concerned,  that  is  to  say, 
waters  not  actually  navigable,  is  the  common 
law  and  rule  of  deemon  in  this  state.  We  know 
of  nothing  in  the  character  of  our  institutions 
or  in  the  state  of  our  society  militeting  against 
its  application  to  all  such  waters." 

We  then  said      Wash.  660,  143  Pac.  lU): 

"This  case  has  given  us  much  difficulty.  We 
are  satisfied,  however,  that  it  must  be  soundly 
held  that,  under  the  allegations  of  the  complaint 
and  complaint  in  intervention,  title  to  the  bed 
of  this  unnaviRable  lake  vested  in  the  paten- 
tees of  the  bordering  lands,  and  tbat  neither  tbe 
state  nor  the  United  Stetes  now  has  any  title 
thereto.  *  *  *  Of  eonxse,  we  do  not  decide 
what  would  be  the  result  should  it  transpire  as 
an  actual  ttxat  that  the  land  included  within  the 
meander  lines  of  Saltese  Lake  are  not,  and  nev- 
er were.  In  fact,  tlie  bed  of  a  lake.  That  ques- 
tion is  not  before  us.  It  was  presented  touch- 
ing this  very  land  in  Qauthier  v.  Morrison,  ffi2 
Wash.  672,  114  Pac.  SOL   Tbe  complaint  In 
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that  case  atleged,  In  snbstance,  that  the  land 
Included  within  the  meaoder  lines  at  tills  lake 
was  wrongfull;,  erroneoasly,  and  fraadtilentl7 
designated  aa  a  lafae.  A  demurrar  was  sustain- 
ed to  the  complaint,  and  the  decision  was  a(- 
finned  by  tbta  coart.  On  writ  of  error,  the  Su- 
preme  Court  of  the  United  States  reversed  tiiis 
court  holding  that  the  c<HnDlaint  stated  a  cause 
of  action,  and  remanded  the  caose  for 
trlaL  •  ^  •" 

See  GantUer-T.  Morrlaon.  282  U.  S.  452, 

34  Snp.  Ot  S84.  68  L.  Bd.  680. 

Under  that  dedslon,  and  the  dededona  of 
the  Supreme  Court  ot  the  United  States 
tlierein  dted,  the  only  quesUon  left  for  de- 
cision In  tbla  case  la  whether  the  orl^nal 
surrey  was  frauduleutly  made^  ai^  whether, 
as  a  matter  of  fact,  the  lands  now  dalmed 
by  the  ^iipelhmt  were  the  bed  of  a  natural 
lake  at  the  time  the  surrey  was  inad&  As 
stated  abore,  there  was  a  loigthy  trial  upcm 
this  question.  The  trial  court,  after  hearing 
all  the  erldmoe,  found,  as  a  mattor  <tf  foet, 
that  Oie  surrey  was  made  In  good  faith. 
That  Saltese  Lake,  at  the  time  of  the  survey, 
was  a  natural,  nmnarlgable  lake,  and  that, 
many  years  after  that  tlm^  at  great  ex- 
pens^  the  upland  prc^rietcmi  drained  the 
lake,  and  that  the  bed  thereof  Is  now  owned 
tbe  owners  of  the  i^tland,  or  their  suc- 
cessors in  Interest 

It  Is  not  dalmed,  upon  tbia  appeal,  tiiat  the 
court  was  In  error  In  making  these  flndlngB. 
We  moBt  assume,  thereftwe,  Uiat  these  lands 
weore,  at  tihe  time  of  the  sorrciy,  the  bed  of 
a  tunmarlgable  lake,  and,  b^ng  so^  under  the 
case  irf  Bemot  r.  Morrison,  supra,  where 
the  authorities  from  both  this  court  and  the 
Supreme  Court  of  t±te  United  States  are  col- 
lected and  conddered,  we  eontduded  that  the 
bed  of  this  lake  was  not  the  property  at  the 
state,  nor  the  property  of  the  United  States, 
but  w«8  the  property  <tf  the  littoral  owners 
who  had  i«clalmed  the  lands  from  the  lake. 
This  c<H:icln8l<Hi,  we  think.  Is  folly  sustained, 
not  only  by  this  court,  In  tlte  Bexnot  Case, 
bat  also  In  the  f(^owlng  cases  ttom  tJie 
SupraneO(nirt(tf  the  United  States:  Hudin 
r.  Jordan.  140  V.  S.  871,  11  Sup.  Ot  808,  888, 

35  li.  Bd.  428;  MttdieU  t.  Smale,  140  U.  S. 
406,  11  Sup.  Ct  819,  35  U  Bd.  442;  Keaa  t. 
Calumet  Canal  ft  Improremoit  Co.,  190  U.  S. 
462,  28;  Sup.  Ot  661.  47  L.  Ed.  1134;  Hardin 
T.  Sbedd,  190  U.  S.  608,  23  Sup.  Ct  686,  47 
li.  Ed.  1156 ;  Marshall  Dental  Manufacturing 
Co.  T.  Iowa,  226  U.  S.  460.  83  Sup.  Ct  168,  67 
!«.  Ed.  800;  Gauthler  t.  Morrlsni,  232  U.  S. 
452,  34  Sup.  Ot.  384.  68  L.  Bd.  680;  Freneh- 
Olenn  I/Ire  Stock  Co.  v.  Springer,  186  U.  S. 
47,  22  Sup.  Ct.  663,  46  Ia  Ed.  800;  Whltaker 
T.  McBrlde.  197  U.  &  610,  25  Sup.  Ot  630. 
49  L.  Bd.  857. 

It  follows  that  the  judgment  of  the  trial 
court  was  rlj^ht,  and  It  must  therefore  be 
alBrmed. 

MORHIS.  HOIiCOMB,  FULLEBTON,  and 
PABKBB;  JJ..  omcor. 
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SALO  T.  PAomo  COAST  OAsnALTz  oa 

(No.  1S88L) 
(Supreme  Ooort  of  WasUngtw.         26, 1017.) 

1.  Bpin»  «n»60— GoirsTBtronoif— STATtTTK. 

In  a  Btatotory  bond,  In  order  to  determine 
the  extent  of  the  liability,  the  provisions  of  the 
act  under  which  the  bond  Is  given  are  read  into 
and  become  a  part  of  it 

[Bd.  Note.— For  other  cases,  see  Bonds,  Cent. 
Dig.  I  68.] 

2.  Statdtbb  «»20B-OoirnsiToTioH— Pabiio- 

XJZAM  Words. 
Ib  determining  the  meaning  of  a  word, 
clause,  or  sentence  appearing  in  a  statute,  ^ 
the  provisions  of  the  act,  so  far  as  they  may 
throw  any  light  upon  the  constractlon  of  the 
particular  word,  clause,  or  sentence  involved, 
shall  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  282.] 

8.  DioKNaBB  «B>26  — Stbbkts— Usi— JrrmT 

BTJ88EB— Bow  DS— LlABILrrr— "E  VEBT." 
Bern.  Code  1915,  {  6662—37,  provides  that  it 
shall  be  unlawful  for  any  person  other  than  a 
railway  to  carry  passengers  for  hire  in  a  mo- 
tor-propelled vehicle  on  any  public  street  with- 
out obtaining  a  permit  Section  5062—38  pro- 
vides that  such  carrier  shall  apply  to  the  secre- 
tary of  state  for  a  permit,  and  deposit  and 
keep  on  file  with  such  officer  a  bond  running  to 
the  state  in  the  penal  sum  of  $2,500,  conditioned 
on  compliance  with  the  act  and  damages  sus- 
tained by  any  person  injured  by  carelessnesB. 
negligence,  or  unlawful  act  of  the  applicant  or 
his  agents.  Section  5562—89  provides  that  ev- 
ery person  injured  by  any.  careless,  negligent  or 
unlawful  act  of  the  applicant  shall  have  a  cause 
of  action  against  the  principal  and  surety  upon 
the  bond  for  all  damages  sustained,  and  in  any 
such  action  the  full  amount  of  damages  niay  be 
recovered  against  the  principal,  but  the  recov- 
ery  against  the  sarety  shail  be  limited  to  the 
amount  of  the  bond.  SeU,  that  the  word  "ev- 
ery," in  subsection  89,  means  eadi  pmtaa  taken 
separately  one  by  one,  so  that  eodt  persfm  in- 
jured by  the  negligence  of  a  jitney  driver  can 
recover  up  to  t^e  full  amount  of  the  bond. 

(Ed.  Note. — For  otbCT  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Every.] 

Mount  Morris,  Ohodwick,  and  FoUoton,  J 

dissenting. 

Eta  Banc.  Appeal  from  Superkff  Ooort^ 
King  County ;  GilUam,  Judge. 

Action  by  Sigrid  Salo  against  Pacific  Coast 
Casualty  Company.  Judgmmt  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Oeo.  McKay  and  Henry  8.  Noon,  both  of 
Seattle,  for  app^nt  Crowder  ft  Growder, 
of  Seattli^  ftff  le^wndai^ 

MAIN,  J.  The  purpose  vt  this  action  was 
to  recover  damages  for  personal  Injuries  sus- 
tained by  the  i^alntlfl,  Sigrid  Salo,  when  a 
jitney  bns,  in  whtCh  riie  vras  a  paasengw, 
oc^Uded  with  an  anbnnobUe,  at  the  intarsec- 
tioa  -tt  Tweatf-Hbisd  arenne  and  Union 
street  in  the  dty  of  Seattle^  In  the  aame 
aoddent  ftmr  other  persons  were  injured, 
and  eaet  brought  a  separate  action  tea  the 
recovery  of  damages.  In  each  case  recovery 
was  sought  against  the  owner  and  operator 
of  the  Jitney  bos,  and  the  surety  upon  the 
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bond  leqolred  nnder  Laws  of  p.  227,  c 
87  (Rem.  Code,  |  6602—37  «t  seq.).  In  eseh 
of  tbe  flTe  cases  the  surety  company  filed  an 
answer,  settlDg  tu>,  as  an  affirmattTe  deCense, 
fba  pendency  of  the  other  foor  cases,  stating 
the  amount  of  damages  claimed  in  each,  and 
aUeglDg  that  the  limit  of  llaUIUy,  aa  against 
U,  was  the  penalty  matthmed  In  the  txMid. 
By  stipulation,  the  flro  cases  wera  tried  to* 
gather,  but  wm  not  ocnisoUdated  as  one  ac- 
tkML  Tbe  erldenoa  as  to  UablUty  wax  the 
sane  In  the  several  causes.  The  sncety  com- 
pany requested  the  trial  court  to  diaxge  the 
Jut  that  the  limit  of  Its  UabUlty  was  tbe 
anm  of  $8,600,  and  that  the  nun  of  the  ver- 
dicts If  any.  In  favor  ut  the  plalntlfEs,  most 
not  exceed  this  aum  as  against  it,  and,  if  the 
Jury  should  return  a  verdict  for  two  or  more 
of  the  plaintiffs,  and  the  sum  of  those  ver- 
dicts should  exceed  the  sum  of  $2,600,  that 
then  the  |2,500  ahonld  be  distributed  between 
the  plaintiffs  In  whose  favor  the  Jury  found. 
This  InatmctUm  the  court  declined  to  give, 
and  the  Jury  were  t<^d  that,  if  they  found  in 
&Tor  of  any  of  the  jflaSBttBa,  tbe  verdict 
must  be  against  all  of  the  defendants,  includ- 
ing the  Padflc  Coast  Casualty  Company,  the 
surety.  In  this  case,  the  Jury  returned  a  ver- 
dict for  $3,700.  In  the  other  four  cases,  tbe 
verdicts  were,  respectively,  $100,  $1,600,  $200, 
and  $500.  In  the  cases  In  whldi  the  verdicts 
were  $100.  $1,000,  and  $200,  the  court  enter- 
ed a  Judgment  against  the  bonding  company 
ftir  the  amount  of  each  verdict.  In  this  case, 
the  amount  of  the  verdict  was  $3,700,  and 
Judgment  was  entered  against  the  bonding 
company  tor  $2,600.  In  tbe  case  in  which  the 
verdict  was  $600,  a  new  trial  was  granted. 
Tbe  defendant  surety  company  appeals  from 
the  Judgment  entered  against  it  In  this  case, 
and  from  the  Judgment  In  eadi  of  the  other 
eases. 

With  the  exc^>tlon  ct  tbe  case  In  which  a 
new  trial  was  granted,  the  question  to  be  de- 
termined la  tbe  same  in  each  case.  That 
question  Is:  Is  tbe  surety  company  liable  to 
each  person  Injured,  to  the  extent  of  $2,500, 
the  amount  of  the  penalty  in  the  bond,  pro- 
vided the  verdict  equals,  or  exceeds,  this  sum, 
or  is  the  surety  company  cmly  liiU)Ie  to  the 
extent  of  $2,500,  even  though  the  verdicts 
against  the  principal  defendant  should  ag- 
gregate a  greater  sum?  In  other  words,  Is 
the  surety  liable  to  each  person  Injured,  In- 
dividually, to  the  extent  of  the  amount  of 
the  penalty  named  in  the  bond,  provided  the 
verdict  equals,  or  exceeds,  this  sum,  or  is  the 
$2,500  penalty  the  extent  of  the  UablUty,  no 
matter  how  many  persons  may  be  Injured,  or 
the  amount  of  the  respective  verdicts  that 
they  may  recover? 

[1]  Much  discussion  Is  found  In  tbe  briefs 
over  the  question  whether  a  surety  can  be 
held  liable  for  a  greater  amount  than  the 
penalty  named  in  the  bond.  There  la  a  line 
«f  eases  wUU^  iuM  that,  where  the  action  Is 
brought  upon  a  covenant  found  in  the  bond, 
168P^-S5 


and  Is  not  hionght  f<>r  the  penalty/  whidi  at 
common  law  wonld  hava  been  an  action  of 
debt,  the  recovery  may  exceed  tbe  amoant  of 
the  penalty.  It  la  nnnecessary  to  review 
these  caaea,  as  they  are  not  h«e  ap^lcablei. 
In  this  case,  the  action  against  the  mrety 
company  is  not  upon  a  covenant  in  the  bond 
other  than  the  stipulated  peuMty.  If  the 
bond  in  this  case  does  not  furnish  j^otectlon 
to  eadi  Individual  injured,  to  the  extent  of 
the  penalty  named,  then  the  Judgment  should 
be  reversed.  On  the  other  hand.  If  It  was 
the  intention  of  the  statute,  under  whidi  the 
bond  Is  given,  to  furnish  protection  to  each 
individual  Injured,  to  the  extent  of  the  pen- 
alty named  in  the  bond,  then  the  Judgment 
diould  be  affirmed.  In  a  statutory  bond.  In 
order  to  determine  the  extent  of  the  liability, 
the  provisions  of  tbe  act  under  which  the 
bond  is  given  are  read  Into,  and  become  a 
part  <^  snch  bond.  Snohomish  Gonnty  v. 
Buff,  16  Wash.  637,  47  Pac.  35,  441 ;  Dhvls  v. 
Tirges,  39  Wash.  256,  81  Pac.  688;  Kalh- 
Gilbert  Lumber  Co.  v.  Cram.  60  Wash.  664, 
111  Pac.  lOSO;  Denny-Brat(m  Clay  &  Ooal 
Go.  v.  National  Surety  Co.,  160  Pac.  1. 

[1,  9]  Over  this  pr(H)oeltt«i  th««  seons  to 
be  no  controversy,  but  there  is  controversy 
touching  tbe  meaning  of  the  statute.  It  Is 
necessary,  therefore,  to  examine  ttie  provi- 
sions of  the  statute  and  declare  Its  meaning. 
The  act  la  <me  renting  tf^  and  regulating, 
common  carriers  of  p&mengen  upon  public 
streets,  roads,  and  highways,  and  providing 
for  the  Issuance  of  ifermits.  Laws  ot  1016, 
page  227  (Rem.  Code,  |  66ffi!— 87  et  esq.). 

SectKm  1  (Id.  1 5562— 87)  of  the  act  provides 
Out  it  shall  be  unlawful  for  any  prntm,  firm, 
«r  corporation,  other  than  a  steam,  street,  or 
tnterurtran  railway  company,  to  oigage  In  at 
carry  on  the  business  of  carrying  or  trens- 
pordng  passengers  for  hire  In  any  motor-pro- 
pelled vdiide  along  any  public  street,  road, 
or  hl^way,  within  tbe  corporate  llmlbi  ot 
any  dty  of  the  first  class,  "without  having 
first  obtained  a  permit  so  to  do  as  her^naft- 
er  provided.  *  * 

Section  2  ad.  I  6662—88)  provldea  that 
ev»>y  person,  firm,  or  corporation,  other  than 
a  steam,  street,  or  intemrban  railway  compa- 
ny, desiring  to  engage  in  the  business  of  car^ 
rylng  or  transporting  passengers  for  hire  in 
any  motor-propelled  vtiilde  over  or  along 
any  public  street,  road,  or  hl^way  in  any 
dty  ct  the  first  class,  and  every  street  or 
intemrban  railway  or  otAer  tran^ortaUon 
company  decdring  to  mgage  In  tbe  business 
of  transporting  passengers  for  hire  In  any 
motor-propdled  vdklde  except  street  cars, 
"shall  apply  -to  the  secretary  of  state  fbr  a 
permit  so  to  do,  and  such  applicant  tor  eadi 
motor  vehlde  Intended  to  be  so  operated 
shall  depoelt  and  keep  on  file  with  the  secre- 
tary of  state  a  bond  running  to  the  state  of 
Washington  In  the  penal  sum  of  twenty-flve 
hundred  dollars  *  •  *  conditioned  tor 
the  fUthfol  c(»tpUance  Iv  the  prindpal  ot 
said  bond  with  tbe  proridons  of  this  act  and 
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to  pay  all  damages  which  may  be  sostained 
by  any  person  Injured  by  reason  of  any  care- 
less, negligent  or  unlawful  act  on  Uie  part  of 
said  principal,  bis  agents  or  employes  In  the 
conduct  of  satd  business  or  In  the  operation 
of  any  motor-propelled  vehicle  used  in  trans- 
porting passengers  for  hire.  •  •  * "  This 
section  further  requires  that  there  shall  be 
paid  to  the  secretary  of  state  a  fee  of  f6,  and 
thereupon  a  license  shall  be  Issued  to  the  ap- 
plicant 

Section  3  provides  that: 

"Efrery  person  injured  by  any  careless,  negli- 
gent or  onlewful  act  of  any  person,  firm  or  cor- 
poration recelring  a  permit  under  the  proTislons 
of  this  act,  *  •  •  ahall  bare  a  cause  of  ac- 
tion against  the  principal  and  surety  upon  the 
b<Hid  provided  for  In  the  preceding  section  for  all 
damages  sustained  and  In  any  such  action  tfae 
full  amount  of  damages  sustained  may  be  re- 
covered against  the  principal,  but  the  recovery 
against  the  surety  shall  be  limited  to  the  amount 
o?  the  bond.   •   •  • "  Id.  |  6562-39. 

The  CMitrorersy  here  Is  over  the  meaning 
of  the  excerpt  quoted  from  section  3.  It  Is 
a  familiar  canon  of  construction  that.  In  de- 
termining the  meaning  of  a  word,  clause,  or 
sentence,  ai^>earlng  in  a  statute,  all  the  pro- 
visions of  the  act,  so  far  as  they  may  throw 
any  light  upon  the  construction  of  the  par- 
ticular word,  clause,  or  sentence  involved, 
Bhall  he  considered.  In  this  statute  we  find 
nothing  In  the  preceding  or  the  subsequent 
sections  which  would  tend  to  show  a  leg- 
islative Intent  to  give  a  meaning  to  the  sen- 
tence quoted  from  section  3  other  than  the 
language  there  used  would  indicate.  If  tfae 
clause,  "but  tfae  recovery  against  the  surety 
shall  be  limited  to  the  amount  of  the  bond," 
were  removed  from  its  setting,  and  consider- 
ed as  standing  alone,  it  may  be  that  its  prop- 
er construction  would  be  to  limit  the  liability 
upon  the  bond  to  the  amount  of  $2,500,  no 
matter  how  many  persons  may  have  been  in- 
jured, or  the  abrogate  amount  of  the  ver- 
dicts which  they  had  obtained.  But  it  should 
be  noted  that  this  clause  Is  the  CMiduding 
part  of  a  sentence  which  gives  to  "every  per- 
son injured"  a  cause  of  action  against  "the 
principal  and  surety  upon  the  bond."  The 
use  of  the  word  "every"  means  individually, 
each,  or  one  by  on&  The  word  "every"  is 
used  In  the  statute  as  an  adjective,  and,  in 
this  sense,  it  is  defined  In  Webster's  Interna- 
tional IMctlonary  as  meaning: 

"All  the  parts  which  compose  &  whole  collec- 
tion or  aggregate  number,  considered  in  their  in- 
dividuaU^j  all,  talun  separately  one  by  we,  out 
of  an  indefinite  number." 

The  definition  given  In  the  Century  Dic- 
tionary and  Cyclopedia  is: 

"Each,  considered  indefinitely  b>  b  unitary 
part  of  an  aggregate ;  all,  of  a  collective  or  ag- 
gregate number,  taken  one  by  one;  any,  as  rep- 
resenting all  of  whom  or  ot  which  the  same 
thing  is  iwedicatod." 

The  language  of  the  statute  Co  be  construed, 
eliminating  qnaliflcattons  wbldi  are  not  here 
material,  and  stated  in  compact  form,  Would 
read: 


"Every  perscn  shall  havs  a  cause  of  acdoa 
against  the  principal  and  tb«  ntretv  upon  the 
bond,  and,  In  any  such  actum,  the  roll  amount 
of  damages  snstuned  may  be  recovered  sgsinst 
the  principal,  but  the  recovery  against  the  sue- 
ty  Shan  b«  Umited  to  the  amount  of  the  bond." 

By  the  language  of  the  otatnte,  read  ta  Oie 
light  of  the  aeccfited  deflnUdms  of  the  word 
"every,"  a  right  of  action  la  given  to  eadi 
and  every  person,  one  by  one.  against  the 
principal  and  the  surety  upon  tiie  bond,  and, 
In  any  **8Q(A  action,"  the  Fecoreiy  agaliiat 
Ote  surety  shall  be  limited  to  tbB  amomit  of 
the  bond.  '*Bu<Si  action"  nten  to  the  action 
previously  described--that  Is,  one  whldt  each 
or  every  person  shall  have — and  the  dame 
which  limits  the  recovery  against  the  mre- 
ty  to  the  amount  of  the  bond  is  reCsTvUe  to 
the  action  described  in  the  sentence  irtdch 
precedes  tlds  clause.  Tbo  effect  of  Vbo  lan- 
guage of  the  statute  is  to  make  ttie  b«id  sep- 
arate as  to  each  or  every  individual  Injured, 
The  statute  does  not  use  the  words  "all  per- 
sons" shall  have  a  right  of  action  against  the 
surety  and  the  bond,  but  the  recovery  against 
the  surety  shall  be  limited  to  the  amount  of 
the  bond.  If  it  did  so  read,  the  contention 
oif  the  appellant  would,  doubtless,  be  sustain- 
ed by  the  language  of  the  act 

Section  2  of  the  act  requires  that  a  surety 
bond  shall  be  kept  on  file  in  the  office  of  the 
secretary  of  state.  There  Is  no  provision  in 
the  act  requiring  the  filing  of  an  additional 
bond  when  the  security  may  be  impaired.  If 
the  bond  Is  exhausted  by  the  first  judgment 
against  It,  to  the  extent  of  $2,500,  then  it 
would  be  possible  for  the  owner  of  a  motor- 
pr<^lled  vehicle  to  carry  passengers  for  hire 
vrlth  a  bond  on  file  in  the  office  of  the  sec- 
retary of  stato  upon  which  there  could  be  no 
liability,  because  the  penalty  had  already 
been  wchansted  by  the  previous  Judgment 
Sndu  a  reanlt  was  cotalnly  not  intended  by 
the  Legislature.  If  the  conduding  (da  use  in 
the  sentence  quoted  from  section  8,  which  is 
that  tbB  recovery  against  the  surety  ahall  be 
Umited  to  the  amoont  of  the  bond,  means 
that  the  pwaltj  ot  the  baoA  la  exhausted  by 
the  first  Judgment  at  $2,600  against  tt  thai 
what  becomes  of  the  previous  part  of  the  sen- 
tence, which  gives  to  every  pers(m  a  right  of 
action  against  the  principal,  and  against  "the 
surety"?  To  sustain  this  cmstructlon.  It 
would  be  necessary  to  make  the  statote  read 
that  every  person  shall  have  a  right  of  action 
against  the  principal  and  the  surety  upon  the 
bond,  but  that  there  shall  be  no  right  of  ac- 
tion against  the  surety  wben  there  Is  a  pre- 
vious judgment  against  the  bond  to  the  ex- 
tent of  $2,600.  In  other  words,  it  would  im- 
pose a  qualification  upon  the  liuiguage  of  the 
statute  which  gives  a  right  of  action  against 
the  principal  and  the  surety  upon  the  bond, 
not  found  in  the  act  The  language  of  the 
statute  gives  to  each  and  every  person  in- 
jured, through  negligence  la  the  operation  of 
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a  motOT^propelled  rehlcle,  a  right  of  itctlon 
against  the  bond  to  tlie  extent  ot  $2,600. 
The  Judgment  wUl  be  afflrmed. 

Bma.  a  J.,  and  HOLGOMB,  PABSBIB. 
and  WBB^ER,  JJ.,  ooDOor. 

MOUNT,  3.  (dissenting).  I  cannot  a^ree  to 
the  conduslcm  reached  by  the  majority  In 
this  case.  I  readily  assent  to  the  conclusion 
that,  In  order  to  determine  the  extent  of  the 
liability  npon  a  statutory  bond,  the  provi- 
sions of  the  act  under  which  ea<Ai  bond  is 
given  may  be  read  Into,  and  become  a  part 
ot  such  bond;  bnt,  in  my  opinion  the  statute 
does  not  warrant  the  conclusion  reached 
the  majority.  The  words  "every  person,"  as 
used  In  section  3,  <iuoted  In  the  majority 
opinion,  no  doubt,  mean  "all  persons."  The 
whole  act  means  that  "any  person,"  or  -"each 
person,"  injured,  may  hare  a  cause  of  action 
upon  the  surety  bond.  Where  an  accident 
happens,  and  more  than  one  person  Is  in- 
jured In  such  accident  at  the  same  time, 
"each  person"  and  "every  person"  may  have 
and  independent  action;  but  It  seems  dear 
that  the  limit  of  llabUil?  against  the  snr^ 
Is  the  penalty  In  the  bond,  because  the  last 
part  of  section  8  prorides. 

"Bat  the  recovery  against  the  surety  shall  be 
limited  to  the  amount  of  the  bond."  BenL 
Oode,  I  6562-S9. 

word  "the,"  used  In  fiiat  secUon,  clear- 
ly means  the  wIk^  recorery  against  the  mre- 
ty  shall  be  limited  to  the  amocmt  of  the  bond. 
The  majOTlty  <9bilon  baa  the  eflMt  to  read 
Into  file  statute  the  word  '^di,"  in  place  ot 
"the,"  and  make  the  statute  read : 

"But  each  recovery  against  the  surety  shall 

be  Undted  to  the  amount  <d  the  bond." 

If  the  Legislature  had  Intended  the  word 
"the"  to  mean  the  same  as  the  word  "each," 
they  would  have  used  the  word  "each,"  so 
there  could  be  no  doubt  about  It  The  gener- 
al rule  is  that  the  penalty  named  in  a  bond 
is  the  limit  of  liability  for  a  breach  of  the 
condition  of  the  bond.  This  is  the  universal 
rule.  Sections  477,  478,  voL  2,  third  edition, 
Sutherland  on  Damages. 

If  the  Legislature  Intended  to  make  an 
exception  to  this  rule,  language  should  have 
been  used  which  would  clearly  and  undoubt- 
edly have  expressed  that  intention.  This 
act,  in  my  opinion,  does  not  do  so.  The  ob- 
ject of  this  act  was  to  provide  a  fund  against 
which  persons  Injured  by  carriers,  in  cities 
of  the  first  cla<!a,  might  realize  against  sudi 
carriers  for  Injuries  sustained.  It  was  com- 
monly Imown  that  irresponsible  persons  were 
carrying  passengers  for  hire.  In  automobiles, 
in  dttes  of  the  first  class.  This  act  was  aimed 
exclusively  at  such  carriers,  and  was  intend- 
ed to  protect,  to  the  amount  of  the  penalty 
named  In  the  bond,  citizens  who  were  car- 
ried in  such  conveyances.  The  Legislature. 
In  order  to  protect  the  patrons  of  ttaeee  car- 


riers, provided  that  a  b<xid,  in  the  penal  sum 
of  $2,600,  sbouU  be  filed  with  the  secretary 
of  state,  for  the  braefit  of  persons  injured. 
The  statute  does  not  limit  the  right  of  re> 
covery  against  the  principal,  but  it  does 
limit  the  recovery  against  the  surety  to  the 
penalty  of  the  txmd,  because  the  language  of 
the  statute  Is : 

"The  recovery  against  the  aurety  shall  be  lim- 
ited to  the  amount  of  the  bond.'* 

This  limitation  ai^Ues  for  each  accident 
In  this  case,  the  parties  were  all  Injured  in 
the  same  acddent  If  thwe  bad  been  succea- 
sive  Injuries,  upon  different  days,  and  the 
surety  upon  the  bond  had  permitted  the  bond 
to  remain  on -file,  ttien  It  might  reasonably 
be  said  that  the  liability  of  the  surety  would 
be  limited  to  the  penalty  of  the  bond  for  each 
accldoit,  because  the  surety  could  not  be 
heard  to  say  that  a  partlenlar  bond  was  ex- 
hausted 1^  one  accident,  when  the  bond  was 
permitted  to  remidn  on  file  aftw  fliat  acci- 
dent ;  but  that  quesUon  Is  not  presented  In 
this  caae.  The  sole  question  Is  whether  flke 
surety  la  liable  for  more  than  the  penalty  of 
the  bond  for  an  accident  Which  happttM  to 
the  prlndpal. 

No  case  la  called  to  our  attention  where 
a  surety  upon  a  bond  Is  liable  for  more  than 
the  penalty  thereof,  and,  tn  my  opinion,  no 
case  can  be  fbund  in  the  hooka,  except  t3ils 
one,  where  audi  a  conduaion  has  been  readi- 
ed. In  my  opinion,  the  majori^  haa  mis- 
construed the  statute,  and  I  therefore  d la- 
sent 

MOKRIS,  Z.  (dissenting.  I  ctmcur  In  what 
Judge  MOUNT  has  said.  I  have  this  ad- 
ditional objection.  Surety  companies  are 
now  held  to  the  strict  letter  of  their  bond, 
upon  the  ground  that  they  have  received 
compensation  proportionate  to  the  risk  as- 
sumed. For  this  reason  the  modern  tendent^ 
Is  to  take  from  the  compensated  surety  many 
of  those  equitable  defenses  permitted  to  the 
old-time  surety.  If  the  compensated  surety 
is  held  to  the  strict  letter  ofl  its  bond,  be- 
cause It  has  been  paid  for  the  liability  which 
it  assumes,  by  the  same  token  it  ought  not 
to  be  held  for  a  greater  liability  than  that 
for  which  It  has  received  compensation.  If 
it  is  to  be  regarded  as  controlling  that  It 
has  been  paid  for  the  value  of  Its  obligation. 
It  ought  to  be  likewise  regarded  that  the 
obligation  Is  no  more  than  for  which  pay- 
ment has  been  made.  If  it  la  money's  worth, 
then  It  should  be  money's  worth  in  both 
cases.  This  surety  has  been  compensated 
upon  the  theory  that  it  was  assuming  a 
liability  of  $2,500.  Upon  that  theory  It  has 
determined  the  amount  to  be  paid  for  sudi 
an  assumption.  Now  It  Is  held  that  con- 
ceding it  has  been  paid  upon  the  assumption 
that  Its  liability  was  only  f2,500.  It  may  be 
as  many  times  that  amount  as  there  are 
persons  injured  in  any  <aiB  acddent  I  do 
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not  think  that  such  was  Intended  to  be  the 
reading  of  this  statute,  the  purpose  of  wMch 
Is  to  create  a  compensated  liability,  but  a 
liability  no  greater  than  the  compensation 
donanded  and  received  Is  a  consideration 
for.   This  Is  evident  from  the  proviso: 

"The  reeoTery  agalzist  the  iurety  shall  be 
Hmited  to  the  ammmt  of  the  bwid." 

I  therefore  dissent. 

CHADWICK  and  FULLERTON,  JJ.,  con- 
cur ill  what  Is  aaid  by  Judges  MOUNT  and 
HOKBIS. 


PATTERSON  v.  PACIFIO  COAST  OASUAIi- 
TT  CO.   (No.  13830.) 

(Supreme  Oourt  of  Washington.  Feb.  26,  1917.) 

En  Bane.  Appeal  from  Superior  Court,  King 
Oounty;  Mitchell  Gilliam,  Judge. 

Action  by  Hazel  Patterson  against  the  Pacific 
Coast  Casualty  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Geo.  .McKay  and  Henry  S.  Noon,  boUi  of  Seat- 
tle, for  appelUmt.  Tucker  ft  Hyland,  of  Seattle, 
for  teapoudent 

PER  CURIAM.  This  is  one  of  the  cases  re- 
ferred to  in  the  recent  case  of  Salo  v.  Pacific 
Coast  Casoalty  Oo.,  168  Paa  8S4,  and  upon  the 
authority  of  niat  oaae  the  judgmest  will  be  af- 
flimed. 


PATTERSON  v.  PACIFIC  COAST  OASUAIr 
TT  CO.   (No.  13833.) 

(Supreme  Court  of  Washington.  Feb.  26, 1017.) 

En  Banc.  Appeal  from  Superior  Court,  King 
County;  Mitchell  Qllliam,  Judge. 

Action  by  Mabel  Patterson  against  the  Pa- 
dfic  Coast  Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

George  McKay  and  Henry  S.  Noon,  both  of 
Seattle,  for  appellant.  Tucker  ft  Hyland,  of 
Seattie,  lor  respondent. 

PER  CURIAM.  This  Is  one  of  the  cases  re- 
ferred to  in  the  recent  case  of  Salo  t.  Pacific 
Coast  Caanalbr  Oa,  163  Paa  384,  and  upon  the 
authority  of  that  case  the  Jndgmaat  will  ba  af- 
firmed. 


KOUKOLA  et  aL  V.  PACIFIC  COAST  OASU- 
ALTZ  OO.  (No.  13834.) 

(Snprena  Goort  of  Wadiington.  Ilsb.  26,  lia7.) 

En  Banc.  Appeal  from  Superior  Court,  King 
County  :  Mitchell  Gilliam,  Judge. 

Action  by  Hil^a  Koulcola  agaiust  the  Pacific 
Coast  Casoalbr  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Geo.  McKay  and  Henry  S.  Noon,  both  of  Seat- 
tle, for  appeUant.  Crowder  ft  Crowder,  of  Seat- 
tle, for  respondent 

PER  CURIAM.  This  la  one  of  the  cases  re- 
ferred to  in  the  recent  case  of  ?alo  v.  Pacific 
Coast  Casualty  Oo.,  163  Paa  884,  and  upon  the 
authori^  of  that  case  tlie  Judgment  will  be  a^ 
firmed. 
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Im  n  MXBRBra  S8TATB. 

UZHREN  V.  MYHBEN. 
(Na  18ST&) 
(Suiweme  Oonrt  «f  ' WaaUngtam.  Teb.  26. 1017.) 

1.  OoOBTB  «=»a02(5)— Pbobats  Pboceediho — 
Appeal— Non CI— Pabtizs  Who  Appeab. 

A  party  appears  in  a  probate  proceeding, 
as  regards  the  necessity,  under  Rem.  Code  1915, 

5 1720,  of  giving  notice  of  appeal,  wbss  in  obe- 
ience  to  a  proper  citation,  under  seetlaL  1281 
et  aeq.,  he  personally  appears  In  court  for  the 
purpose  of  the  heanog  at  the  time  designated ; 
section  241  declaring  that  a  defendant  appean 
in  "an  action"  when  ne  answers,  etc.  not  apply^ 
ing  thereto. 

^Ed.  Ngte.— For  other  cases,  see  Goorts,  Cent 

2.  COUBTS  <S=>202(5>— PSOBATT  OOTOTB  AP* 
PBAI/— NZOBSSAaT  PaBTIBB— CBZTIUOIf . 

The  criterion  by  which  to  determine  ncc* 
essary  parties  to  an  appeal,  who  so  must  be 
served  with  notice  thereof,  is  whether  their  in- 
terests will  be  affected,  even  If  apparently  fa- 
vorably, by  a  reversal,  or  modification. 

[Ed.  Note.— For  other  cases,  see  Courts.  Oeat. 
I>ig.  S  4S&] 

Department  2.  Appeal  from  Superior 
Oonrt,  Spokane  Coun^;  H  H.  SnUivan. 
Judge. 

Proceeding  In  the  matter  of  tbe  Batata  of 
Peter  A.  Mybren,  deceased,  by  BOrla  Myhr 
ren,  ezecntrlx  of  said  decedent,  against 
Helen  A.  Myhren.  executrix  ot  Albert  P. 
Myhren,  deoessed,  and  oOeni  From  the 
decree,  said  Helen  A.  Myhren,  as  executrix, 
appeals.  Dismissed. 

McCarthy,  Edge  ft  D&vis  and  W.  G.  Bo- 
land,  all  of  Spc^ne,  tor  appellant  Carl  W. 
SwamKNi  and  O.  B.  BUia,  both  at  Spokane, 
tor  reapondent. 

WEBSTER,  J.  mis  Is  an  aM»eaI  from  a 

decree  in  probate  construing  the  last  wlU 
aud  testament  of  Peder  A.  Myhren,  deceased. 
RaqxmdCTt  moves  to  dismiss  tne  appeal,  and 
the  pertinent  facts  are  these:  The  testator 
was  survived  by  his  widow  and  executrix, 
Maria  Myhren,  and  five  adult  children,  via. 
Edward  Myhren,  Elsie  Myhren.  BertUde  Brd- 
man,  n^  Myhren,  Martin  Myhren,  an  Incom- 
petent person  who  was  represented  in  the 
proceeding  by  his  guardian  ad  litem  G.  EL 
Ellis,  and  Albert  P.  Myhren,  who  subsequent- 
ly died  leaving  as  his  survivors  his  widow 
and  executrix,  Helen  A.  Myhren,  and  a  minor 
daughter,  Doris  Myhren,  who  was  represent- 
ed  her  guardian  ad  litem  Joseph  Mc- 
Carthy. All  of  tho  Ave  above-named  adult 
children  are  named  as  baiefldartee  in  the 
will.  The  estate  consists  wholly  of  communi- 
ty property*  The  provitdons  of  the  will  whlcb 
need  be  noticed  are  as  follows : 

"(2)  I  hereby  give,  devise,  and  begueath  the 
following  described  tracte  (rf  land :  Lots  4  and 
5  of  Weger's  sub-division  of  the  southwest  J4 
of  see.  lif  in  township  24  N.,  of  range  43  E.  W. 
H.,  also  beginning  at  a  point  on  the  section 
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Hue  1486  feet  weat  of  Ae  %  lec  comer,  be- 
tween MCtiou  10  and  15,  township  N.,  range 
43  B.  W.  M.,  thence  weat  622  feet  to  the  conn- 
ty  road ;  tbence  northwesterly  along  the  said 
county  road  to  the  line  between  the  north  % 
and  the  south  %  of  the  southwest  ^  of  sec 
10;  thence  eaat  on  said  line  1005  feet;  and 
^ence  south  parallel  to  the  north  and  south 
center  Une  of  the  said  section  to  the  place  of  be- 
ginninff,  containing  45  acres  more  or  less,  and 
being  the  farm  and  home  at  which  I  am  riding 
at  we  present  time,  together  with  all  the  pei^ 
sonfll  property  which  t  may  have  and  own  at  the 
time  of  my  death,  and  all  title  thereto,  to  my 
dear  and  beloved  wife  Maria  Myhren  for  her 
life,  subject,  howeyer,  to  the  following  condi- 
tions, namely;  that  the  said  farm  and  home 
shall  not  be  sold  during  her  life,  and  that  in 
erent  of  sale  the  proceeds  thereof  shall  be  dia- 
tribnted  aa  provided  in  paragraph  three  of  this 
will,  and  further  proviaed  uiat  she  shall  pay 
out  of  my  estate,  and  the  profits  and  accumula- 
tions thereof,  all  the  legitimate  and  necessary 
liTihx  ezpenaes  of  each  and  all  of  my  children, 
hereinafter  named,  who  shall  live  and  reside 
with  her  during  her  \lte  on  the  said  farm  and 
render  their  services  for  the  use  and  benefit  of 
my  estate:  and  the  remainder  over  of  my  said 
estate  shall  go  to  my  son  Albert  subject  to  and 
upon  the  following  conditions  (1)  that  he  shall 
pay  to  each  of  the  following  named  of  my  chil- 
dren, namely,  Edward,  Bertilde,  and  Elne  the 
sum  of  two  hundred  and  fifty  dollars,  within 
one  year  after  the  date  of  uie  death  of  my 
wife,  and  in  case  that  my  wife  does  not  survive 
me,  then  within  one  year  after  the  date  of  my 
death,  and  the  said  bequests  shall  be  a  lien  on 
the  said  remainder  from  the  date  on  which  the 
years  time  of  payment  begins  to  run  and  until 

Said;  (2)  provided  further  that  my  said  son 
Jbert  shaU  keep  and  have  residing  with  him, 
and  provide  all  the  necessaries  of  life  for  my  son 
Martin  dnrijw  ttte  life  of  the  latter,  aaid  Mar- 
tin being  unable  and  incompetent  to  care  and 
provide  for -himself,  and  in  the  event  of  failure 
of  the  said  Albert  to  so  provide  for  him,  or  In 
the  event  of  death  of  said  Albert  during  the  life 
of  said  Martin,  then,  and  in  either  of  said 
events,  one-half  of  said  real  estate  remainder 
hereby  devised  to  the  said  Albert  shall  imme- 
diately go  to  and  vest  in  the  said  Martin,  and 
shall  be  controlled  and  managed  by  bis  guardian 
hereinafter  named. 

"(3)  In  the  event  that  upon  my  death  my  ex- 
ecutors and  all  parties  interested  and  concerned 
In  my  estate  shall  deem  it  beat  to  sell  and  dis- 
pose of  all  the  property  and  convert  the  same 
uito  money,  then,  and  in  that  event^  one-half 
of  the  said  money  shall  go  to  my  wife  Maria 
Myhren ;  one-fourth  of  said  money  shall  go  to  my 
son  Albert ;  and  the  remaining  one-fourth  shall 
be  equally  distributed  among  the  following  of 
my  children,  namely,  Edward,  Bertilde,  and 
Elsie,  share  and  share  alike.  In  the  event  that 
my  wife  does  not  survive  me,  then  three-eighths 
of  said  money  shall  go  to  my  son  Albert,  and 
three-eighths  to  my  son  Martin ;  and  the  re- 
maining one-fourth  shall  be  distributed  equally 
among  the  following  of  my  children,  Edward, 
Bertilde,  and  Elsie,  share  and  share  alike." 

During  the  course  of  administration  of  the 
estate  Maria  Myhren,  the  widow  and  execu- 
trix of  Peder  A.  Myhren,  filed  In  the  iwobate 
proceeding  a  petition  setting  forth  that  the 
estate  could  not  be  distributed  until  the 
will  had  been  construed  by  the  court,  and  in 
her  Individual  right  asserted  that  the  will 
should  be  construed  as  operating  only  upon 
the  community  interest  of  the  testator  in 
and  to  the  property  described  In  the  will,  and 
tbat  ahe  was  the  owner  In  fee  of  her  com- 
munity intwest  in  the  iwoperty  free  from  the 
opemtioD  of  the  pioTistona  of  the  wilL  Tb» 


questions  presented  by  the  petition  were 
whether  the  testa tM"  had  undertaken  by  hi? 
will  to  dispose  of  the  entire  community  prop- 
erty as  thouj^  it  were  his  separate  estate, 
and.  If  BO,  whether  the  widow  was  put  to  au 
election  between  her  right  under  the  law  to 
her  community  Interest  In  the  pToperty  and 
her  rights  aa  benefldary  under  the  will.  Up- 
on the  filing  of  the  petition  the  court  made 
and  entered  an  order  fixing  a  time  for  hearing 
the  same,  and  directed  that  a  citation  issue 
and  be  served  upon  all  of  the  above-named 
parties.  The  citation  waB  In  the  form  pre- 
scribed by  section  12S1,  Rem.  Code,  and  was 
duly  served  oa  all  the  parties  as  directed  by 
the  court.  At  the  time  designated  for  the 
hearing  all  of  the  parties  were  present  In 
court  either  In  person  or  by  counsel,  or  both, 
the  hearing  was  duly  had,  and  thereafter  the 
court  made  findings  of  fact  and  ctmclnslons 
of  law,  and  entered  a  decree  to  the  effect  that 
the  will  of  Peder  A.  Myhren  operated  only 
upon  his  community  interest  In  the  property, 
and  that  the  widow  was  not  required  to 
elect  The  decree  contains  the  following  re- 
cital of  JnriBdlcUonal  focta: 

"This  matter  came  r^tularly  on  for  hearing 
on  the  14th  day  of  Januarr,  1016,  on  petition 
of  Maria  Myhren,  one  of  the  executors  named 
in  the  said  will,  she  also  being  the  widow  of 
the  above  deceased.  The  said  Maria  Myhren, 
executrix  and  widow  of  said  deceased,  aiwear- 
ed  in  person  and  by  the  attorney  in  said  estate 
Carl  W.  Swauson,  and  Martin  Myhren  appeared 
in  person  and  by  his  guardian  ad  litem,  C.  E. 
Ellu,  an  attoruOT  at  law  heretofore  appointed 
as  goaHian  ad  utem  for  said  Martin  for  the 
purpose  of  tliis  hearing,  and  Dons  Myhren,  the 
minor  child  of  Albert  Myhren,  deceased,  appear- 
ed by  her  guardian  ad  utem  Joseph  McCartiiy, 
heretofore  appointed  guardian  ad  litem  for  said 
minor  for  the  purpose  of  this  hearing. 

"That  all  of  the  legatee  named  in  said  will, 
and  the  said  minor  and  Ellen  Myhren,  widow  of 
Albert  Myhren,  deceased,  were  duly  served  with 
an  order  from  this  court  to  appear  on  said  day 
for  said  bearing,  and  that  each  and  all  of  the 

Sorties,  legatees  and  heirs  at  law  of  Ped»  A. 
[yhren,  deceased,  were  present  in  court,  and 
Ellen  Myhren,  widow  of  said  Albert  Myhren, 
deceased,  was  present  in  court  and  was  repre- 
sented by  her  attorneys  McCarthy,  Edge  ft  Da- 
vis." 

[1]  AMwUant,  as  the  executrii  of  the  will 
of  Albert  Myhren,  deceased,  not  being  sat- 
isfied with  the  decree,  thereafter  caused  no- 
tice of  appeal  therefrom  to  be  served  upon 
Maria  Myhren,  upon  C.  E.  Ellis,  the  guardian 
ad  litem  for  Martin  Myhren,  and  upon  Joseph 
McCarthy,  the  guardian  ad  litem  for  Doris 
Myhren.  The  notice  was  not  served  upon 
Bertilde  Erdman,  n6e  Myhren,  Edward  Myh- 
ren, or  Elsie  Myhren.  The  motion  to  dismiss 
is  upon  the  ground  that  notice  of  appeal  was 
not  served  upon  the  three  last-named  parties. 
In  resistance  to  the  motion  for  dismissal,  ap- 
pellant contends  that  none  of  the  omitted 
parties  appeared  in  the  proceeding  to  con'- 
strue  the  will,  and  also  that  they  are  not 
necessary  parties  to  the  ai^peal.  It  is  urged 
that  the  redtal  in  the  decree  **that  each  and 
all  of  the  parties,  legatees  and  h^rs  at  law 
ot  Peder  A.  Blyhren,  deceased,  were  present 
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In  court"  la  not  suffldent  to  show  that  the 
parties  upon  whom  notice  of  appeal  was  not 
aerred  appeared  In  the  proceeding.  In  sup- 
port of  this  contention  section  241  of  Rem. 
Code  Ifl  cited,  nils  sectUm  reads  as  follows : 

"A  defendant  appears  In  an  action  when  he 
answers,  demurs,  makes  any  application  for  an 
order  therein,  or  ^ves  the  plaintiff  written  no- 
tice at  his  appearance.  After  appearance  a  de- 
feiidant  is  entitled  to  notice  oi  all  aabsequent 
proceedings ;  but  when  a  defendant  has  not 
appeared,  service  of  notice  or  papers  In  the  or- 
dinary proceedings  in  an  action  need  not  be 
made  upfm  him.  Every  auch  appearance  made 
in  an  action  ahall  be  deemed  a  general  appear- 
ance, unleM  the  defendant  in  making  the  aame 
states  that  the  same  is  a  special  appearance." 

It  is  obTions  that  this  statute  has  no  ap- 
plication to  proceedings  In  probate  where 
parties  appear  in  obedience  to  a  proper  cita- 
tlOQ  or  show  cause  order.  Su(A  .proceedings 
are  mnially  initiated  on  the  ex  parte  appli- 
cation of  some  interested  person,  and  there 
is  neither  plaintiff  nor  defendant  therein. 
Hie  application  or  petition  is  merely  the  ba- 
sis for  a  citation,  the  purpose  of  which  is 
to  give  notice  to  persons  interested  in  the 
matter  to  be  heard  and  to  afford  them  an 
(QVMntnnl^  to  appear  and  protect  their 
ri^ts.  As  a  rule  formal  pleadings  are  nd- 
tliw  necessary  nor  aji^vprlate,  and  written 
Dotloe  of  appearance  is  not  required.  A  par- 
tar  appears  In  a  probate  proceeding  of  the 
diaxacter  in  question  bwe  when  In  obedi- 
ence to  a  premier  dtation  he  personally  ap- 
pears  In  court  for  the  purpose  of  the  hear- 
ing at  the  time  designated.  Bern.  Code.  | 
1281  et  seq. 

Appdlantfs  posltira,  In  m^lng  Oat  the 
parties  not  served  wUb  notice  did  not  ap- 
pear in  the  iHWceedlng  becanae  they  did  not 
demnr,  answer,  make  appUcatlra  for  an  or- 
der, or  serve  written  n<^ce  of  aK»eanuice, 
Is  rather  onlque,  not  to  say  Inconsistent 
'  Tba  record  discloses  Oat  appellant  did  none 
at  tbeae  things,  yet  she  Is  vppeaUne  from  the 
decree.  It  Is  tme  the  decree  recites  that  she 
was  present  in  court  and  was  represented  by 
counsel;  but  being  represented  by  connsel 
Is  n<^  <»ie  of  the  ways  by  whldi  an  appear- 
ance Is  made,  as  oiumerated  In  section  241, 
snpra,  and  surely  bdng  preswt  1^  counsel 
can  be  of  no  greater  legal  fwoe  than  helng 
present  in  ontf  s  own  proper  person.  Would 
it  be  seriously  contended  that,  if  Bertllde 
E^dman,  Edward  Myhren,  and  Elsie  Myhren 
had  considered  themselves  aggrieved  by  the 
decree  construing  the  will,  and  had  appeal- 
ed therefrom,  their  appeal  should  be  dismiss- 
ed because  they  had  not  appeared  in  the 
proceeding?  Or  If,  at  the  time  of  hearing 
the  petition,  these  parties  had  been  present  in 
oonrt  for  the  purpose  of  the  hearing  and  the 
decree  had  contained  a  recital  to  that  effect, 
wonld  it  be  contended  that  they  were  not 
bound  by  the  de<»ee7  It  seems  plain  Oiat 
the  omitted  parties  actually  appeared  In  the 
proceeding  In  a  legal  and  proper  manner. 


and,  if  they  are  necessary  parties  to  tbe  ap- 
peal, dearly  the  motion  to  dismiss  must  pr^ 
vaU.  Under  the  provisions  of  the  will  here- 
inbefore set  forth  it  is  obvious  that  Bertilda 
Eirdman,  Edward  Myhren,  and  dsle  Myhren 
were  Indispensable  parties  to  the  proceeding 
for  its  construction,  and  it  Is  equally  mani- 
fest that  thdr  Interests  will  be  affected  by 
this  aiq;>eal. 

It  is  provided  in  paragraiA  3  of  the  win 
that,  if  the  executrix  and  all  parties  Interest- 
ed and  concerned  in  the  estate  shall  denn  ft 
best  to  sell  and  dletwee  of  the  property  and 
convert  the  same  into  money,  then  and  In 
that  event  on»*fonrtb  of  the  proceeds  of  the 
■ale  shall  he  equally  distributed  among  Ber- 
tllde, Edward,  and  Elsie,  share  and  share 
alike.  If,  therefore,  the  will  were  so  con- 
strued as  to  operate  only  upon  the  comma- 
ntty  Intonst  ct  Uie  testator  In  13ie  property 
described  In  tSie  will,  and  the  widow  was  not 
required  to  elect,  and  the  property  thereaft- 
er shoald  be  reduced  to  moner,  thm  the  three 
named  children  wonld  be  entitled  to  ose- 
fourth  of  the  proteeds  derived  from  the  sale 
of  the  testator's  one-half  interest  in  the  prop- 
erty. If,  however,  the  widow  was  required 
to  dect  and  she  <UA  elect  to  take  under  the 
will  In  lieu  at  her  eommnnlt7  interest,  and 
the  properly  th«eafter  try  agreemoit  of  an 
the  parties  should  be  cmvoted  Into  moaey. 
then  they  would  be  atltled  to  a  onfr^ourUi 
Interest  In  the  proceeds  derived  from  the  sale 
of  the  whole  property. 

[1]  It  is  suntested  that,  if  the  vpeal 
should  be  entertained  and  the  decree  of  tbe 
lower  court  reversed,  auch  a  disposition  of  tbe 
case  wonld  redound  to  the  benefit  and  ad- 
vantage of  the  omitted  parties.  But  this  is 
not  the  test  by  which  necessary  parties  to 
an  appeal  are  determined.  It  Is  not  for  thla 
court  to  presume  to  speak  upon  that  qties- 
tion  In  behalf  of  Ut^nts  who  seem  to  be 
satlsfled  with  the  decree  of  the  lower  court 
and  who  do  not  appeal  therefrom.  The  sug- 
gestion that  the  interests  of  the  omitted  par- 
ties will  be  fav<»ably  affected  by  a  revonl 
of  the  decree  Is  an  Implied  admission  that 
their  Interests  are  Involved,  and  the  tne 
criterion  by  which  to  determine  necessary 
parties  to  an  afveal  Is  whether  the  interests 
of  the  parties  In  question  will  be  affected 
by  a  reversal  or  a  modification  of  the  jodg- 
ment,  order,  or  decree  from  which  the  ap- 
peal is  prosecuted.  The  manner  in  wbidi 
their  interests  will  be  affected  can  only  be 
determined  by  cmsiderlng  the  merits  of  the 
cause.  McKay  v.  St^hens,  81  Wash.  308, 
142  Pat  662  ;  Long  Bell  Lumber  Co.  v.  Ga* 
ton,  78  Wash.  698,  138  Pac.  641;  Baymond 
Co.  V.  Uttle  Falls  Fire  Clay  Co.,  72  Wash. 
20d,  130  Pac  93;  Bobertson  Mtg.  Co.  r. 
Thomas.  63  Wash.  316.  Ufi  Pac.  312;  Bob- 
ertscm  Htg.  Co.  v.  Xbcnnas.  60  Wash.  614,  lU 
Pac.  795;  Bec^man  v.  Brommer,  67  Waah. 
436,  107  Pac.  190i  Seattle  Trust  Oou  v.  Fit- 
nar,  17  WaA.  865.  49  Fae  fiOO;  GhdweU  T. 
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First  Nat  Banfc,  Nmrtb  TahUna,  8  Wash. 
188,  28  Pac.  365. 

We  are  loath  to  dismiss  the  appeal,  bnt 
DDder  Rem.  Code,  |  1720,  and  the  Dnmeroos 
dedalons  of  UiIb  court,  there  Is  no  alterna- 
tive.  "Die  motkm  to  ^uionin  will  be  sranted. 

MORRIS,  MOUNT,  HOLCOMB,  and  FUIj- 
LERTON*  JJ.,  concur. 


HANSBN  T.  CUT?  OF  HOQUIAU  et  aL 

(N0.13M8.) 

(SnDTMne  jCooTt  of  WadiiBgton.  VMk  28,1917.) 

MdNICIPAT."  CORPORATIOHS    4^8<J5(^— LiMTT 
OF  iNDBBTEDIfESS— OoHSnniTIONAL  PBOTI- 

axons— GoKarBUOTion—'TAJun  of  Taxablx 

PBOPEarr," 
Const,  art.  8,  I  6j  provides  that  no  mnnld- 
pal  adoration  sbalt  become  indebted  to  nn 
amoont  exceeding  1^  per  cent,  of  the  taxable 
property  thereiQ,  witoout  the  assent  of  tbree- 
Sfths  of  the  voters,  nor  In  cases  requiring  such 
assent  shall  the  total  Indebtedness  at  any  time 
exceed  5  per  cent,  on  the  valoe  of  the  taz- 
Able  property,  "to  be  ascertained  by  the  last 
assessment  for  state  and  county  purposes  pre- 
vious to  the  incurring  of  such  indebtedness,  ex- 
cept that  in  incorporated  dtics  tile  aaseasment 
shall  be  taken  from  the  last  attessment  for 
oity  parpoees."  Rem.  Code  1915,  {  9112,  pro- 
vides that  all  pr<H>erty  shall  be  assessed  at  not 
to  exceed  50  per  cent,  of  its  true  and  fair  value 
in  mone^,  and  the  trtae  cash  raloe  shall  be 
that  value  at  which  the  property  would  be 
taken  in  payment  of  a  first  debt  from  a 
st^ent  debtor.  Const,  art  7,  H  1,  2,  provide 
for  uniform  rate  of  assessment  and  taxation, 
ffsid,  that  the  words  "value  of  the  taxable 
prt^rty"  in  the  Cimstitution  riiould  be  regard- 
ed apart  from  and  are  not  qualified  by  the 
words  "to  be  ascertained  by  the  last  assessment^' 
and  as  meaning  "actual  ralae"  or  "market 
valne,"  w>  that  as  no  part  of  the  oonstitntional 
provision  requires  proper^  to  be  assessed  at 
any  particular  measure  of  value,  the  real  value 
of  the  properly  as  determined  by  the  assessors 
sod  not  the  value  npm  which  taxes  are  com- 
poted  is  the  basia  for  computatitHi  of  the  6  per 
cent,  debt  limit. 

Veii.  Note. — For  other  cases,  see  Municipal 
Corporations.  C^t.  Dig.  |  1838. 

For  other  deflnltims,  see  Words  and  Phrases, 
Birst  and  Secimd  Series,  Tfezable  Value.] 

Department  2.  Appeal  from  Saperlor 
Court,  Grays  Harbor  County ;  W.  H.  Tucker, 
Judge  pro  tem. 

Suit  for  Injunction  by  0.  D.  Hansen 
against  the  City  of  Hoqulam  and  others. 
From  a  Judgment  granting  In  part  the  r^ef 
prayed  for,  the  defendants  appeaL  Re- 
versed. 

Sidney  Moore  Heath  and  James  P.  H.  Cal- 
lahan, both  of  Hoanlam,  for  appeUantsL 

PARKER,  3.  The  plaintiff  a  D.  Hansen 
commenced  thla  action  in  the  saperlor  court 
fbi  Grays  Harbor  coimty  against  the  defend- 
aots  dty  of  Hoqulam  and  its  officers,  seek- 
ing to  bare  certain  warrants  purporting  to 
evidence  indebtedness  of  that  city  adjudged 
void  and  their  payment  enjoined  upon  the 
ground  that  the  Indebtedness  so  evidenced 


was  incurred  in  violation  of  the  llmitationa 
upon  munidpal  Indebtedness  prescribed  by 
section  6,  art  8,  of  our  state  Constitution. 
Hie  trial  in  the  superior  court  resulted  in 
Judgmrat  granting  in  part  the  relief  prayed 
for,  adjudging  certain  of  the  warrants  void, 
and  enjoining  their  payment  From  this 
disposition  of  the  .  cause  the  city  and  Its  offi- 
ce rs  have  appealed  to  thla  court 

AH  debts  of  tlie  dty  In  so  far  as  they  ex- 
ceeded when  incurred,  together  with  other 
existing  debts.  1%  per  cent  of  the  value  of 
the  taxable  property  In  the  dty  have  been 
assented  to  by  tbree-flfths  of  the  voters  of 
the  dty  Totlng  at  validating  elections  held 
for  that  purpose  in  pursuance  of  diapter 
120  of  the  Lavrs  of  IQll,  and  diapter  128 
of  the  Laws  of  1915.  So  our  problem  Is: 
Efaa  the  constitutional  debt  limit  of  5  per 
cent  on  the  taxable  property  in  the  dty 
been  exceeded  In  the  incurring  of  any  of  the 
indebtedness  evidenced  by  the  warrants  here 
Involved,  so  as  to  render  such  indebtedness 
incapable  of  being  validated  by  the  assent 
of  the  voters  of  the  dty  under  section  6,  art. 
8>  of  our  Constitution,  reading  as  follows: 

"No  county,  ei^,  town,  school  district,  or 
other  municipal  corporation  diall  for  any  pur- 
pose become  indebted  in  any  manner  to  an 
amount  exceeding  one  and  one-half  per  centum 
of  the  taxable  property  in  such  county,  city, 
town,  school  district,  or  other  municipal  corpo- 
ration, without  tile  assent  cf  three-fifths  of  tbe 
voters  therein  voting  at  an  election  to  bo  held 
for  that  purpose,  nor  in  cases  requiring  such 
assent  shall  the  total  Indebtedness  at  any  time 
exceed  five  per  centum  on  the  value  of  the  tax- 
able property  therein,  to  be  ascertained  by  the 
last  assessment  for  state  and  county  purposes 
previous  to  tbe  incurring  of  each  indebtedness, 
except  that  in  incorporated  cities  tbe  assess- 
ment shall  be  taken  from  tbe  last  assessment  for 
city  purposes,    *    •  * 

The  trial  court,  referring  to  Oie  assess- 
ments of  property  for  taxation  In  the  dt7 
for  the  years  during  which  the  indebteduess 
here  Involved  was  Incurred  found,  which 
finding  was  not  excepted  to  and  is  not  here 
Questioned,  that: 

"The  valuation  so  fixed  for  assessment  for 
city  purposes  was  fixed  at  a  ratio  of  50  per 
cent  of  the  actual  value  of  the  said  property 
for  each  of  said  years.'* 

These  assessments  were  made  la  barmony 

with  Bern.  Code,  f  0112,  reading  as  fbllows: 

"All  property  shall  be  assessed  at  not  to  ex- 
ceed fifty  per  cent  of  its  true  and  fair  value 
in  money.  In  determining  the  true  and  fair 
value  of  real  or  personal  prCHMrty,  the  asses- 
sor shall  not  adopt  a'  lower  or  different  standard 
of  value  because  the  same  Is  to  serve  as  a 
basis  of  taxation;  nor  Bhall  he  adopt  as  a 
criterion  of  value  the  price  for  which  tbe  said 
property  would  sell  at  auction,  or  at  a  forced 
sale,  or  in  the  aggregate  with  all  the  property 
in  the  town  or  district;  but  he  shall  value 
each  article  or  description  of  property  by  it- 
self, and  at  such  sum  or  price  as  he  believes  the 
same  to  be  fairly  worth  in  money  at  the  time 
such  assessment  is  made.  Tbe  true  cash  value 
of  property  shall  be  that  value  at  whidi  the 
property  would  be  taken  in  payment  of  a  Just 
debt  from  a  solvent  debtor." 


\  #=»ror  etbsr  oases  sm  same  topis  and  KBT-KUUBBB  la  all  Ksr-Mmnbired  Dlsetts  sad  ladaus. 
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It  seems  plain,  therefore,  that  It  was  not 
oiHy  the  duty  of  the  assessing  officers  to  de- 
termine the  real  value  of  the  property  In 
fixing  Its  assessed  value  for  purposes  of  tax- 
ation, at  50  per  cent,  or  less  of  its  real  value, 
but  that  the  assessing  officers  did  In  fact  fix 
the  assessed  value  of  the  property  within  the 
city  at  60  per  cent  of  its  real  value.  The 
conditions  of  our  problem  are  snch  that  if 
the  assessed  value  so  fixed  upon  which  taxes 
were  to  be  computed  is  the  amount  which 
is  to  become  the  basis  for  computation  of  the 
constitutional  debt  limit,  then  it  may  be 
conceded  that  the  5  per  cent,  debt  limit  was 
exceeded  in  the  Incurring  of  a  considerable 
portion  of  the  debts  here  involved.  On  the 
other  hand,  it  is  plain  from  the  record  be- 
fore us  that  if  the  real  value  of  the  pr<Y>erty 
within  the  city  as  determined  by  the  assess- 
ing officers  for  the  years  in  question  is  to 
become  the  basis  for  c<HDputatlon  of  the  5 
per  cent,  debt  limit,  then  such  debt  limit  was 
not  exceeded  in  the  incurring  of  any  of  the 
Indebtedness  here  Involved. 

What  is  meant  by  the  words  "five  per 
centum  on  the  value  of  the  taxable  property 
therein  to  be  ascertained  by  the  last  assess- 
ment" as  used  in  the  above-quoted  consti- 
tutional provision?  Do  these  words  mean  5 
per  cent,  of  the  amount  determined  upon  by- 
the  assessing  officers  as  the  basis  for  com- 
puting the  amount  of  taxes  to  be  collected, 
or  do  they  mean  5  per  cent,  of  the  actual 
value  of  the  property  in  the  city  as  determin- 
ed by  the  assessing  officers  when  such  actual 
value  BO  determined  is  In  fact  greater  than 
the  amount  determined  by  them  as  the  basis 
for  the  computation  of  taxes  to  be  collected? 
In  other  words,  when  the  assessing  officers 
determine  and  fix  the  assessed  value  of  the 
property  for  pnii>ose8  of  taxation  at  a  cer- 
tain percentage  of  its  real  value,  which  de- 
termlnatlm  necessarily  requizes  their  deter- 
mination of  its  real  value,  Is  not  sadb  real 
value  so  determined  the  constitutional  basis 
for  computing  the  debt  limit  prescribed  by 
the  GonstltutUmT  There  is  no  language  In 
the  Constitution  requiring  that  pn^rty  shall 
be  assessed  for  taxation  at  its  real  value, 
but  only  that  pn^rt?  "aball  be  taxed  in 
proportion  to  Its  value,"  and  that  there  shall 
be  "a  unlfbrm  and  equal  rate  of  assessment 
and  taxaUott  on  all  property  In  the  state, 
according  to  its  value  in  moner>*'  Const,  art. 
7,  H  1,  2. 

In  State  «c  reL  Board  of  Tax  Gom'rs  v. 
Cameron,  80  Wash.  407,  412,  166  Pac.  637, 
B39,  Judge  FuUertcm,  speaUng  fbr  the  court. 
In  reviewing  the  revenue  provislcma  of  our 
Constitution  in  so  far  as  they  relate  to  as- 
sessment of  property  for  taxation,  said: 

"From  the  foregoing  guotatiooi  from  the  Con- 
stitntloD,  It  U  made  clear,  we  think,  that  prop- 
erty need  not  be  assessed  at  its  actual  value 
in  money  ia  order  to  ccKoply  with  the  mandate 
contained  therein.  The  fundaniental  idea  is 
eqaality  and  uniformity  In  the  rate  of  asseas- 
aunt,  and  property  may  be  assessed  at  an  equal 
and  nnilocai  nti,  altJioa^  aaarssed  at  some 


percentage  of  its  value  less  than  its  foQ  or  ac- 
tual value." 

It  seems  to  us  that  the  constitutional  lim- 
it upon  municipal  indebtedness  does  not  mean 
that  such  debt  limit  ia  determinable  by  tak- 
ing 6  per  cent  of  the  assessed  value  as  de- 
termined by  the  assessing  officers  for  taxation 
purposes  when  sudi  value  Is  by  such  ofilcers 
themselves,  in  pursuance  of  law  and  as  a  mat- 
ter of  fact,  determined  by  taking  a  certain 
percentage  of  the  actual  value.  Sodi  pro- 
cess of  arriving  at  the  assessed  value  neces* 
sarlly  involves  a  determination  of  the  actual 
value  of  the  property.  The  words  "value  of 
the  taxable  property,"  as  used  In  the  consti- 
tutional provision  above  quoted,  should  we 
regard  them  apart  from  the  words,  "to  be 
ascertained  by  the  last  assesament,"  In  their 
natural  sense  and  as  commonly  understood 
would  plainly  mean  "actual  value"  or  "mar- 
ket value."  Certainly  they  would  mean  no 
less  value  than  this.  Do  the  words  "to  be 
ascertained  by  the  last  assessment"  which 
follow  qualify  or  change  this  natural  and 
commonly  understood  meaning?  We  ttiink 
not  In  view  of  the  ftwt  that  no  provirfoa  ot 
the  Constltutton,  as  we  bavo  aeen,  requires 
propwty  to  be  assessed  at  any  particular 
measure  of  value,  but  cmlr  that  tt  abaU  be  as- 
sessed at  a  uniform  rate  to  the  end  that  tax- 
es shall  be  In  prapintion  to  ttie  Talne  <Kf  Uie 
prc^terty  taxed.  So,  that,  when  we  have  a 
statute  which  requires  the  assessing  officers 
to  assess  pn^erty  for  taxation  "not  to  ex.- 
ceed  60  pw  eent  of  its  true  and  fair  valne 
in  money"  and  the  asseeslng  officers  do  in  fact 
assess  it  at  60  per  cmt  of  its  true  value, 
then  l^  a  slmi^  rule  of  arithmetic  its  real 
value  Is  as  certainly  ascertained  by  the  as- 
sesament as  if  It  bad  actually  been  assessed 
at  Its  real  valnei  If  there  ware  no  statute 
in  our  state  prescribing  that  the  assessed 
value  shall  not  »ceed  60  per  cent  <^  the  true 
value,  in  the  absence  of  a  showing  that  the 
assessing  offic«^  assessed  the  pn^ierty  at 
some  percentage  of  Its  true  value,  it  would 
probably  be  presumed  as  a  matter  ot  law 
that  the  assessed  value  was  also  the  true  val- 
ue, and  the  municipal  debt  limit  so  ascer- 
tained. But  the  conditions  of  both  law  and 
fact  attending  the  making  of  these  assess- 
ments plainly  tell  us  that  "the  value  of  the 
taxable  property"  in  the  city  in  each  of  the 
years  in  questi(8i  was  exactly  twice  the  value 
fixed  by  the  assessing  officers  for  taxatim 
purposes.  This  we  think  Is  ascertaining  the 
value  "by  the  last  assessment"  The  Consti- 
tution does  not  say  that  the  assessed  value 
shall  be  the  value  for  the  purposes  of  measur- 
ing the  debt  limit  of  municipalities.  Indeed 
there  seems  to  have  been  deliberate  Intention 
on  the  part  of  the  Constitution  framera  to 
avoid  saying  so.  In  view  of  the  fact  that  there 
Is  no  constitutional  requirement  that  prop^ 
ty  shall  be  assessed  at  Its  full  value  for  tax- 
ation. Our  conclusion  is  supported  by  the  de- 
cision ol  the  Suprwne  Court  of  Iowa  la  Hal- 
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•ey  ft  Ga  T.  Belle  Plalne,  128  Iowa.  467.  lOi 
N.  W.  494,  wherein  there  was  Involved  a  con* 
sUtatlonal  provision  In  snbstanoe  the  same 
as  our  own,  while  the  Bnineme  Court  of  1111- 
nola  h^  to  the  contrary  In  C3ilcago  v.  Flsh- 
Inim,  18»  m.  867.  59  N.  BL  791.  We  fed  con- 
itrataied  to  view  the  Iowa  dedaton  as  belns 
supported  by  the  bettn-  reaaon. 

It  wonld  seem  from  the  record  before  us 
that  the  learned  trial  court  would  have  readi- 
ed the  same  cmclnrion  we  here  reach  had 
It  been  of  the  opinion  that  the  basis  for  corn* 
puttng  the  debt  limit  was  the  real  value 
the  property  within  the  dty  as  determined 
by  the  asseralng  offlcors  instead  of  its  aaseBs* 
ed  value,  as  dotermlned  by  the  assearing  offi- 
cers, tm  the  purpose  of  taxation.  Our  view 
npon  this  qnestloa  makes  It  unnecessary  for 
ns  to  notice  other  questions  irtiicb  seem  to 
have  been  consld^wd  by  the  trial  court  We 
have  not  been  flavored  with  a  briaf  In  be- 
half of  re^ndeut 

We  conclnde  that  the  Judgmmt  mast  be  re- 
versed, leaving  the  dty  and  its  (^oera  free 
to  recognize  and  pay  the  warrants  ben  in- 
volved as  eridendng  valid  indebtedness  of 
the  dty.  It  is  so  ordered. 

MOBRIS,  MOUNT,  FUIJjBBTON,  and 
HOLGOHB,  3J^  ooocur. 


ADAIR  T.  McNEIL  et  al.  (No.  13243.) 

(Supreme  Court  of  Waatington.    March  2, 
191T.) 

1.  MUNIOIPAX.  GOBPORATIONS  «S»706(6>  7)  — 
AUTOKOBILB  AOOinENT  —  QtmSTIOIlS  VOB 
JUHT. 

In  an  action  lor  iQjnrifls  by  an  antomobUe  op- 
erated in  a  city  street,  qoeetiona  ttf  defendants* 
negligence  and  plaintiff's  contributory  negli- 
gence, held  for  the  Jury. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1518.] 

2.  MimiciPAi.  Oosforahons  ^>706(7)  —  Au- 

TOHOBILB  AOOIDKHT— CONTBIB-UTOBT  NeOU- 
QENCB. 

In  view  of  the  law  requiring  drivers  of  au- 
tomobiles to  look  out  for  pedestrians  upon  street 
crossings  as  much  as  it  requires  pedestrians 
thereon  to  look  oat  for  aatomobilea,  a  pedestrian 
crossing  a  atreet  was  not  guilty  of  contributory 
negrligence  as  matter  of  law  because  he  did  not 
look  for  the  approach  of  an  automobile  or  other 
vehicle  upon  leaving  the  sidewalk  and  proceeding 
across  the  paved  roadway. 

[Ed.  Note. — For  other  cases,  see  Muuldpal 
Corporations,  Cent.  Dig.  S  1S18.] 

8.  MUI^ICIFAX.  COBFORATIONB  •=>706(7)  —  AU- 
TOMOBILE AcciDENi— Negligence. 
Though  a  city  ordinance  provided  that  it 
afaoold  be  nnlawfol  for  any  person  to  drive  any 
automobile  at  an  ezoeaaiTa  or  unreasonable  rate 
of  speed,  in  no  event  at  a  rate  of  speed  greater 
than  20  miles  an  hour,  or  greater  than  8  miles 
an  bour  in  passing  any  street  intersection  or 
taming  any  corner,  the  driver  of  en  automobile 
who  drove  across  an  intersecting  street  at  a  rate 
less  than  8  miles  an  hour  was  not  thereby  as 
matter  of  law  free  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
OorporatkHDS.  Cent.  Dig.  1 1S18.] 


Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  Jamea  B.  Adair  against  Eliza- 
beth A.  McNeil  and  another.  From  a  Judg^ 
ment  for  d^ojdants,  i^alntlg  appeals.  Judi^ 
meat  reversed,  and  plaintiff  awarded  new 
trlaL 

Hnghes  McMlcken,  Dovell  ft  Banuey  and 
Jdm  P.  Garvin,  all  of  Seattle,  for  appellant 
Jcbn  W.  Roberts,  Oeo.  L.  ^Irh,  and  Totten 
&  Totten,  all  <rf  Seattle,  tor  reepratdents. 

PAIUCER,  X  The  plaintiff,  James  B. 
Adair,  seeks  recovery  of  damages  for  person- 
al Injuries  which  he  claims  resulted  to  him 
from  the  negligence  of  the  defendant  Archie 
McNeil,  while  driving  an  automobile  as  the 
agent  of  the  defendant  Elizabeth  A.  McNeil, 
upon  a  public  atreet  of  Seattle.  In  response 
to  a  motion  made  by  counsel  for  the  defend- 
ants at  the  doee  of  the  evidence  npon  the 
trial  the  superior  court  rendered  a  Judgment 
of  dismissal  In  their  favor.  The  motion  was 
made  and  Judgment  rendered  iQion  the  theory 
that  the  evidence  would  not  support  a  ver- 
dict and  Judgment  In  favor  of  the  plalntlfC, 
the  court  dedding  as  questions  of  law  that 
the  defendants  were  not  guilty  of  n^ligence, 
and  that  the  plalntlCCs  injuries  were  the  re- 
sult of  his  own  negligence.  From  this  dis- 
position of  the  case  the  plalntlfl  has  ajivealed 
to  this  court. 

Kespondent  Elizabeth  A.  McNeil  was  the 
owner  of  the  automobile  In  question  at  the 
time  appellant  was  injured.,  Archie  McNeil 
is  her  son,  and  was  then  driving  the  auto- 
mobile for  the  family.  The  acddent  oc- 
curred near  the  southeast  comer  of  Mdrose 
avenue  and  Olive  street,  which  intersect  each 
other  at  an  angle  of  about  60  degrees ;  Mel- 
rose avenue  running  north  and  south,  and 
Olive  street  running  northeasterly  and  south- 
westerly. Both  streets  are  paved.  Shortly 
after  dark  during  the  evening  of  the  day  of 
the  acddent  appellant  was  walking  across 
Melrose  avenue  In  a  northeasterly  direction 
along  or  very  near  the  line  of  the  sidewalk 
on  the  southerly  side  of  Olive  street  going 
from  the  business  district  of  the  dty  to  his 
home.  There  was  then  no  street  light  at 
this  street  Intersection,  so  there  was  only 
such  light  as  may  have  been  furnished  by 
street  lights  at  other  street  Intersections,  a 
half  or  whole  block  distant  Appellant  had 
left  the  sidewalk  at  the  southwest  corner  of 
the  street  Intersection  and  walked  across  the 
paved  driveway  to  a  point  about  10  feet  from 
the  sidewalk  at  the  suutbeaat  comer  of  the 
street  intersection  when  he  was  struck  by  the 
left  &ont  lamp  of  the  automobile  driven  by 
Archie  McNdl,  knocked  down,  and  rendered 
unconscious.  He  seems  to  have  no  memory  of 
what  inmiediately  preceded  his  being  knock- 
ed down  other  than  that  he  wits  walking 
across  the  paved  driveway  of  the  street  in 
the  usual  manner  of  a  pedestrian.   He  may 
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not  hare  been  proceeding  along  a  direct  line 
of  the  soutberly  sidewalk  of  OUve  street,  but 
if  not  be  was  a  little  to  the  nortb  tbereof 
towards  the  middle  of  Olive  street  and  pos- 
sibly may  have  been  contemplating  crossing 
(Hive  street  in  a  diagonal  coarse  towards  the 
northerly  side  thereof.  It  Is  plain,  however, 
that  he  was  stmck  while  within  the  side- 
lines of  both  Helroae  aTenne  and  Ollre 
street;  that  Is,  while  In  the  intersection  of 
those  streets.  He  testified  that  be  did  not 
see  any  approaching  automobile  or  the  lights 
thereof  or  hear  the .  sound  of  any  horn  or 
other  warning,  and  was  not  consdoos  of  the 
presence  of  the  antomobile  until  almost  the 
instant  he  was  struck.  The  automobile  was 
driven  by  Archie  McNeil  north  along  Mel- 
rose avenue  towards  OUve  street  with  the 
view  of  turning  to  the  right  upon  Olive 
street  It  is  claimed  in  behalf  of  respondents 
that  the  automobile  had  not  exceeded  a  speed 
of  8  miles  an  hour  while  proceeding  along 
Melrose  avenue  within  the  block  Immediately 
to  the  south  of  Olive  street,  and  that  it  was 
goti^  less  than  8  miles  an  boar  when  it  came 
to  the  sontherly  boundary  of  Olive  street 
This  we  may  concede  for  the  purpose  of  argu- 
ment It  Is  also  claimed  in  respondents*  be- 
half that  the  four  front  lights  of  the  auto- 
mobile were  on  and  shining  brightly,  throw- 
ing a  light  at  least  a  half  block  forward.  It 
also  seems  hl^y  probable  that  this  light 
was  snflSciently  diffused  to  ll^t  up  practical- 
ly all  of  the  width  of  the  driveway  except 
pos^ly  for  a  short  distance  in  front  of  the 
aiit<»nobile.  Just  how  far  appelant  was 
from  the  automobile  when  Archie  McNeil,  Its 
driver,  first  saw  him  or  in  the  exercise  of 
due  care  should  have  seen  him  is  a  question 
upon  which  there  Is  ample  room  for  differ- 
ence of  opinion.  It  seems  plain,  however, 
that  from  the  point  where  appellant  left 
the  sidewalk  and  came  upon  the  paved  drive- 
way portion  of  the  street  at  the  southwest 
corner  of  the  IntersecUon  to  the  point  where 
the  automobile  struck  him  was  a  distance 
of  probably  30  feet  or  more.  No  other  per- 
son or  vehicle  was  at  the  time  upon  the  drive- 
way portion  of  the  street  Intersection.  At 
the  time  in  question  there  was  In  force  in 
the  city  of  Seattle  an  ordinance  relating  to 
the  operation  and  speed  of  automobiles  upon 
Its  public  streets,  reading  In  part  as  follows: 
"It  shall  be  unlawful  for  any  person  to  ride, 
drive  or  propel  any  automobile,  •  *  *  along, 
over  or  across  any  street,  alley,  avenue,  boule- 
vard, park,  drive  or  other  public  place  in  the 
city,  at  an  excessive  or  uoreastmable  rate  of 
speed,  or  at  such  a  rate  of  speed  as  will  endaufftt 
the  lives,  Umba  or  property  of  pedestrians  or 
others  using  such  streets  or  other  public  places, 
and  in  no  event  at  a  rate  of  speed  greater  than 
twenty  miles  an  hour,  *  *  *  or  to  pass  or 
cross  any  street  intersection  or  round  any  cor- 
ner at  a  greater  rate  of  speed  than  eight  mUes  en 
hour.  •  • 

[1]  We  are  constrained  to  bold,  in  view  of 
Oneae  facts,  that  the  trial  court  erred  In  tak- 
Ing  the  case  from  the  Jury  and  deciding  the 


questions  of  reqxmdents*  negligence  and  ap- 
pellant's contributory  negligence  as  matters 
of  law.  The  argument  of  counsel  fOr 
QKOidents  seems  to  t>e  In  substance  that  they 
were  not  guilty  of  negligence  It  the  automo- 
bile was  proceeding  at  a  rate  of  speed  len 
than  8  miles  an  hour  when  it  reafdted  tbit 
southerly  line  of  the  etxeet  intersectl<m,  and 
that  appelant  was  guilty  of  contributory  neg- 
ligence because  he  did  not  look  for  the  ap- 
proach of  an  automobile  or  other  vehicle 
along  Melrose  avenue  upon  leaving  the  alde- 
walk  at  the  southwest  corner  of  the  street 
Intersection  and  proceeded  across  Qie  paved 
roadway. 

[2]  We  think  these  contentions  are  nnteh- 
able  in  view  of  the  law  whldi  requires  driv- 
ers of  autcnnoblles  to  look  out  for  pedestrians 
upon  street  crosslnga  as  much  as  it  requires 
pedestrians  upon  street  crosslnga  to  look  out 
for  automobiles.  This  Is  a  different  qnes- 
tlon  from  that  of  Uie  degree  of  care  required 
of  a  pedMtrlan  to  look  ont  tax  and  av<dd 
street  cars  and  railway  trains  which  run 
upon  fixed  tracks  and  are  less  easily  con- 
trolled because  of  their  weight  than  automo- 
bUes.  It  is  evident  that  the  width  of  the 
driveway  was  such  as  to  fomlth  ample  romn 
for  the  antinnoblle  to  pass  appellant  wlthont 
injuring  him,  and  the  iury  wigbt  w«ll  have 
believed  that  the  lights  from  the  ant^noMle 
wm  fluCh  as  to  enaUe  Ai6hle  MtiStSh  Its 
driver,  to  see  lOVaQant  In  time  to  avoid  sMk- 
ing  blm,  enpedally  If  the  madiine  was  going 
as  slow  as  he  claimed  it  was,  and  If  the  head- 
llgbts  of  the  machine  were  as  effective  as  he 
claimed  they  were.  Hits  la  not  a  case  of  ap- 
pellant's walking  suddenly  In  fnmt  of  an 
approadiing  nwrtiina  which  be  knows  la  mp- 
proaching.  fnie  Jnry  could  well  have  bdieved 
that  aK>^nt  oonld  have  been  seen  Ar^e 
McNeil  from  the  time  he  left  the  aldewalk 
until  he  arrived  at  the  xdace  oC  the  acddent, 
and  that  his  rate  of  progress  faroiabed  op- 
portnnlty  to  avoid  striking  him.  We  thwe- 
fore  think  that  appellant's  want  of  care  to 
look  and  see  the  maiddne  approaching  was 
not  snch  that  It  called  for  the  court  luAdlng 
him  guilty  of  ccmtribotory  negllgoice  as  a 
matter  of  law  in  view  of  the  duty  devolving 
upon  the  driver  of  the  automobile;  nor  do  we 
think  that  under  the  facta  dlscloeed  could 
the  court  determine  as  a  matter  of  law  that 
Archie  McNeil  was  free  from  negligence  caus- 
ing appellant's  Injury.  Tbe  remarks  of  Judge 
FuUerton,  speaking  for  the  court,  In  Lewie 
V.  SeatUe  Taxicab  Co.,  72  Wash.  820,  823, 
180  Pac.  841,  seem  quite  appropriate  here, 
as  follows: 

"On  the  question  of  the  degree  of  care  re- 
quired at  persona  while  crossing  pnblie  streets 
used  by  passing  vehicles,  the  appellant  tites 
from  this  and  other  courts  a  number  of  casea  of 
injury  caused  by  railroad  trains  and  paasiog 
street  cars;  but  it  is  at  once  apparent  that  these 
cases  can  hardly  be  said  to  be  in  point  except  aa 
they  may  atate  general  principles.  Tbe  degree  of 
1  care  required  of  a  pedestrian  crossing  a  railroad 
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or  Btreet  car  track  la  mach  higher  than  iB  th« 
care  required  of  one  crontng  aa  ordinary  pnb- 
Uc  street  where  only  paaaing  teams  or  automo- 
biles are  to  b«  encounterad.  Bailroad  trains 
and  street  cars  must  move  on  a  fixed  track,  and 
the  track  is,  for  that  reason,  at  once  a  warning 
of  danger  aiod  a  marking  of  the  lone  of  safe^; 
the  cars  are  heary  and  camb«r*(une  and  cannot 
torn  aside  to  avoid  a  collision  or  be  brought 
quickly  to  a  stop  when  once  in  motion;  hence 
the  persons  dirccticg  the  movements  of  such 
ears  are  limited  in  their  powers  to  protect  per- 
sons found  npon  the  track.  But  this  is  not  true 
with  reference  to  ordinary  vehicles.  The  driier 
of  these  has  freedom  of  choice  as  to  the  part  of 
'  the  street  he  will  drive  them  npon ;  they  can  be 
turned  quickly  to  one  side  or  the  other,  and  are 
capable  of  easy  control  otherwise.  As  to  these, 
therefore,  the  footman  may  rely  on  the  presump- 
tion that,  so  long  as  he  occupies  one  place  or 
pursues  a  gives  course,  he  need  not  be  run  into, 
and  to  fail  to  keep  a  lookout  for  the  approach  of 
such  vehicles  is  not  necessarily  want  of  care. 
The  d^ree  of  care  required  of  such  a  person  of 
course  varies  with  the  drcomstances." 

Hlllebrant  t.  Manz,  71  Wash.  260.  128 
Pac.  8^,  Chase  v.  Seattle  Taxicab  Co.,  78 
Wash.  537,  139  Pac.  499,  Fraiiey  v.  Seattle 
Taxicab  Co..  80'  Wash.  396,  141  Pac  890, 
Johnson  T.  Jobnaon.  86  Wash.  18,  147  Pac. 
ft49.  Stephensott  T.  Parton,  89  Wash.  653, 
155  Pac.  147,  and  Morrison  v.  Conley  Taxicab 
Co.,  162  Pac.  365,  lend  support  to  oar  conclu- 
sion. 

[3]  Counsel  for  respondents  seem  to  argne 
that  because  the  automobile  was  movlns  at  a 
speed  of  less  than  8  miles  per  hour  when  It 
reached  the  southerly  line  of  the  street  Inter- 
section Its  driver  was  therefore  tree  from 
negligence.  Assuming  tor  argument  that  the 
evidence  conclusively  shows  that  the  speed 
of  the  automobile  had  been  reduced  to  less 
than  8  miles  per  hour  at  this  point,  still  we 
are  unaNe  to  see  bow  that  would  as  a  matter 
of  law  free  Archie  McNeil,  Its  driver,  from 
uegllgence.  This  would  seem  to  be  true  aside 
from  the  provisions  of  the  ordinance.  But 
while  the  provisions  clt  tbe  ordinance  limit 
the  speed  iqtoa  street  Interaectiona  to  8  miles 
per  hoar,  that  is  <mly  the  extreme  q>eed  per- 
mitted under  any  drcomstanoes  by  the  terms 
of  the  ordinance.  It  Is  also  provided  therein 
that  it  shall  be  unlawful  to  drive  an  automo- 
bile at  such  idacee  "at  an  excessive  or  ua- 
reasonaUe  rate  of  speed  or  at  such  rate  of 
speed  a«  will  injure  the  lives,  limbs  or  prop- 
erty of  pedestrians  or  others  using  such 
streets  or  public  places."  Xt  seems  quite 
plain  to  us  that  under  all  tbe  drcumatancea 
hwe  shown  it  cannot  be  beld  as  a  matter  of 
law  etther  that  respondents  were  free  from 
negligence,  or  that  appellant  was  guilty  of 
contributory  negligence  resulting  in  his  in- 
juries, whatever  we  might  think  aa  to  tbe 
duty  at  the  jury  to  And  <me  way  or  the  other 
upon  these  qnestlois.  Olearly  there  is  room 
for  honest  difference  of  opinion  upon  these 
qnestiotaa  of  fact  This  Is  oioni^  to  carry 
the  case  to  the  Jury. 

We  conclude  tbe  judgment  must  be  revers- 


ed, and  appellAnt  awarded  a  new  trial.  It  la 
so  ordered. 

MOUNT,  BOLOOlfB,  and  FUIXBIBTON, 
JX,  concur. 


IiANOLBfY  et  aL  T.  DETUN  et  aL 
(Na  1S4S4.) 

(Supreme  Oouxt  of  Washington,   Mazdi  2, 
1M70 

LliiiciTATiON  or  Actions  «=>197(2)  — 
Knowxsdob  of  Fbaud  —  SuFFiciENOT  or 

E^VIDENCK. 

In  an  action  to  recovery  plaintiffs'  propor- 
tionate share  of  an  interest  in  a  coal  mining 
property,  which  plaintlGh  allied  defendants  bad 
fraudulently  concealed  from  plaintiffii  and  oth- 
ers interested,  evidence  hdd  insufficient  to  show 
that  plaintiffs  had  knowledge  of  the  fraud  prac- 
ticed upon  thwa  more  than  three  years  before 
they  began  action,  to  bar  it  by  the  statute  of  lim* 
itation. 

[Ed.  Note.— For  other  eases,  see  limitation  of 
Actions^  Otat.  Dig.  |  724.] 

2.  EVZDKHCB  «=»78  —  PbSSUHPTIOII— PBOCDJt- 
mO  ABSENOB  OF  WlTNESfi. 

One  who  would  obstruct  justice  by  procuring 
the  absence  of  a  witness  must  bear  the  burden 
of  adverse  presumptions. 

[Ed.  Note.— For  otk«*  cases,  see  Dvidsnee, 
Cent.  Dig.  IS  86,  m] 
a  WrriTBssES  «ss>311— <3bbdibixjtt. 

Where  a  witness  works  industriously  on 
one  side  of  a  cause,  and  then  turns  up  on  the 
other  side  and  betrays  the  confidence  reposed 
in  bim,  he  la  not  to  be  bdieved. 

Dfid.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.   H  1O73-107S.] 

4.  I>i8iasaA.L  ARD  NoNBiTrr  «=»62— Obounds 
— EnDKAToB  TO  Sttppbebs  Tbshmont. 
Where  plaiotifEs  endeavored  to  suppress  tes- 
timony, it  did  not  warrant  a  judgment  of  die* 
missal  in  disregard  of  the  merits,  a  substantial 
fine  for  contempt  being  sufficient  to  compensate 
an  offense  against  Uie  maxim,  "Omnia  preeeum- 
untur  contra  spoUatorem,"  and  the  offended  dig- 
nity of  the  court,  which  should  be  so  in  every 
case  -whvn  It  is  unevtain  wbetiier  the  attempt, 
if  made  at  all,  took  other  form  than  mere  per* 
suasion,  and  the  testimony  is  forthcoming  be- 
fore the  court  Is  called  upon  to  pass  judgment 
on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  S 117.] 

6.  AcnoR  «=»4— Sourrr  ^:»65(2)  —  Iiocorai. 

Tbakbactions— S£axims~«Vpplioatiok. 
The  doctrine  comprehended  in  the  maxims, 
"Ex  turpi  causa  non  oritur  actio,"  and,  "He 
who  comes  into  equity  must  come  with  clean 
hands,"  had  no  application  where  there  was  no 
evil  in  the  subject-matter  ot  the  contract  which 
the  parties  made,  and  where,  if  plaintifi^  were 
guilty  of  a  fraud,  It  was  invited  by  defendants, 
and  the  defrauded  p»ty,  a  party  to  tin  anl^ 
was  not  complaining,  but  made  comm«i  cause 
with  idalatiffs,  relief  being  denied  only  where  a 
right  arises  in  inequity,  that  Is,  where  the  sub- 
ject-matter of  the  contract  has  no  legal  status, 
or  where  a  decree  would  operate  to  place  the 
title  to  property,  which  In  equity  belongs  to 
another,  in  the  hands  of  a  wrongdoer. 

[Ed.  Note.— For  other  casea.  see  Action,  Cent. 
Dig.  §i  17-24;  Fruity,  Cent.  Dig.  f  186.] 

6.  Equity  <S=365fl),  66— Maxim8— Meanino. 

^e  maxims,  "He  who  comes  into  equity 
most  ccnne  with  clean  hands,"  and,  "He  who 
seeks  equity  must  do  equity,"  mean  merely  that 


>For  other  casM  we  ikdm  topic  and  KBT-NVUDBR  tn  all  Ker-Numbertd  DlanU  and  Indvin 
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he  who  ba»  defrauded  his  adTersai^  to  his  in- 
jur7  in  the  subject-matter  of  the  action  will  not 
be  beard  to  assert  a  right  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SI  1S5,  187-190.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Hnneks, 
Jndge. 

Action  by  W.  J.  Langley  and  another 
against  A.  J.  Devlin,  Alfred  Page,  and  oth- 
ers. From  a  judgment  of  diBmtssal  for  the 
named  defendants,  plaintiffs  appeal.  Be- 
versed  and  remanded,  with  Instructions  to 
enter  decree  in  favor  of  plaintiffs. 

See,  also,  100  Pac.  646. 

Cannon  ft  Ferris,  of  Spokane,  for  appel- 
lants. Robertson  &  Miller,  of  Spokane, 
John  P.  Gray,  and  Post,  Avery  &  Hl^Hns,  of 
Spokane,  for  respondents. 

CHADWICE,  J.  Appellante  brought  this 
action  to  re<x>ver  their  pri^rtlonate  share 
of  an  one-tenth  Interest  In  certain  coal  min- 
ing property  which  respondents.  Page  and 
Devlin,  had  retained  and,  as  It  Is  alleged, 
frandnlently  concealed  from  plaintiffs  and 
others  Interested  in  the  property,  when  they 
paaaed  the  title  to  the  Corbin  Coal  &  Cc^e 
Conq»any,  the  present  owner.  It  Is  not  de- 
nted that  there  was  originally  a  mntnality 
ot  Interest  In  the  property,  bnt  defendants 
contend  that  they  took  an  option  apon  the 
several  Interests  of  their  co-owners  at  a  price 
that  was  saUsfftctoir  to  them,  and  thereafter 
sold  the  property  In  due  course  of  business 
to  Mr.  Corbin.  AjvelUnts  Insist  that  the 
pnqperty  was  sold  under  the  option  plan, 
upon  the  false  representation  made  by  re- 
spondents to  the  other  partlee  that  Mr.  Cor- 
bin was  Interested  in  the  property;  that  he 
would  pay  no  more  than  $125,000  for  the 
property,  being  $26,000  to  each  of  the  appel- 
lants and  respondents,  and  ^,000  for  the 
other  Interests;  that  Mr.  Corbin  would  not 
deal  wiUi  any  of  the  several  partners  other 
than  respondent  Page;  that  at  the  time  it 
was  actually  understood  between  Page  and 
Devlin  and  we  Roberta,  an  employ^  of  Mr. 
Corbin  who  had  the  matter  in  charge,  that 
Mr.  Corbin  would  take  the  property  at  a 
price  In  money  and  a  retained  Interest  ag- 
gregating a  value  greatly  In  excess  of  the 
sum  represented  as  the  extreme  price  he 
would  pay.  The  money  paid  to  the  several 
partners  by  Page  and  Devlin  was  the  money 
paid  by  Mr.  Corbin  to  them.  The  Corbin 
Coal  &  Coke  Company  was  organized,  and 
one-tenth  of  the  stock  was  issued  to  Page 
and  Devlin.  The  case  was  made  up  on  the  is- 
sues of  fraud  and  the  statute  of  limitations. 
After  a  trial  on  the  merits,  the  court  below 
found  with  the  appellants,  and  made  findings 
and  conclusions  upon  the  Issue  of  fraudu- 
lent concealment.  A  motion  for  a  new  trial 
was  made,  and  allowed  by  the  court  upon 
the  theory  that  others  Interested  would  not 
be  bound  by  any  Judgment  that  might  be 
ttitoed.  A  new  trial  waa  ordered,  wiOi  dl- 


rectlona  to  bring  In  new  parties.  Disclaimers 
were  obtained  from  all  of  the  other  parties 
save  (me  or  two  «^  bad  ben  wttnessea  upw 
the  triaL  Aroellants  then  began  an  original 
proceeding  1«  this  court,  praying  for  m  writ 
of  certiorari  seeking  to  compel  tbe  entry  of 
a  Judgment  in  accordance  wltli  the  finding  of 
the  court  This  court  held  against  their 
contention.  State  ex  reL  Langley  v.  Bup'r 
Ct,  78  Wash,  lia  181  Pac.  482.  It  was  aft- 
erwards held  by  tills  court  tiiat  the  testi- 
mony taken  upon  tin  so-called  new  trial 
should  be  supplemental  only  to  the  testimony 
that  had  already  been  taken  (lAngley  v, 
DevUn,  87  Wash.  062,  USl  Paa  1184),  BO  tiiat 
the  trial  really  proceeded  as  if  the  order 
granting  a  new  trial  had  been  to  reopen  the 
case  tor  addHJonal  testimony.  When  tbe 
case  again  came  im  for  taearing.  the  question 
whether  appellants  knew  of  the  retention  of 
the  stock  more  than  three  years  before  the 
action  was  begtm  became  the  paramount  Is- 
sue. The  statute  is: 

"An  action  for  relief  uiKm  the  ground  of  fraad, 
the  caase  of  action  in  sach  case  not  to  be  deemed 
to  have  accrued  until  tbe  discovery  by  the  ag- 

Kiend  party  at  the  facts  constituting  tbe 
lad.'*   Bern.  1915  Code,  |  150,  subsec  4. 

At  the  conclusion  of  the  trial,  the  court 
adhered  to  Its  finding  that  there  had  been  a 
fraudulent  concealment  of  the  fact  that  the 
respondent  partners  had  retained  an  one- 
teoth  Interest  In  fraud  of  the  rights  of  the 
appellants,  but  found,  as  a  fact,  that  appel- 
lants had  knowledge  of  the  fraud  more  than 
three  years  before  the  action  was  begun. 
Judgment  of  dismissal  was  accordingly  en- 
tered in  favor  of  respondents. 

The  case  comes  to  us  upon  the  whole  rec- 
ord. For  present  purposes,  the  statement  of 
the  facts  In  the  case  of  Galbralth  v.  Devlin, 
85  Wash.  482,  148  Pac.  589,  is  sufficient. 
We  are  satisfied  the  finding  of  the  trial  Judge 
in  this  case  (essentially  the  same  facts  were 
found  by  another  trial  Judge  In  the  Gal- 
bralth Case)  that  respondents  were  guilty  of 
a  fraud  upon  those  who  had  mutual  interests 
In  the  property  is  sustained  by  a  preponder- 
ance of  the  testimony. 

[1  ]  The  only  Issue,  then,  is  whether  appel- 
lants were  barred  by  the  statute  of  limita- 
tions. Appellants  contend  that  they  did  not 
know  that  respondents  had  retained  a  stock 
interest  until  about  December  20,  1911.  The 
action  was  begun  January  8,  1012.  They 
admit  that  they  knew  that  Page  and  Devlin 
were  Interested  in  the  property,  bnt  insist 
that  Page  and  Devlin,  by  connduct  and  actual 
representation,  fostered  the  understanding 
that  Mr.  Corbin  was  hard  up  at  the  time  the 
sale  was  made,  and  that  they,  having  con- 
fidence In  tbe  property,  had  put  $47,000  back 
into  the  property,  and  had  become  interested 
as  purchasers  of  the  8t0(^  One  fact  la 
prominent,  that  Page  and  Dei^  said  noth- 
ing to  eitiier  itf  the  appellants  that  would 
suggest  an  ownership  other  than  as 
have  been  acquired  by  purchase,  or  wtaldk 
could  be  construed  as  even  an  indirect  dls- 
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cdoBQre  ot  the  t^ct  tbat  they  luid  ratalbed 
an  one-teDtb  of  tbe  propertyt  althougb  up 
to  the  time  this  actloa  was  h^gaa  the  par- 
ties met  frequently  and  were  on  good  temia, 
and  at  least  one  of  the  appellants  was  inter- 
ested In  other  Investments  with  them. 

Apvellants  testtfy  that  tb^  first  knowl- 
edge of  the  fact  came  firom  oae  J.  J.  O'NelU, 
theretofore  a  friend  ot  aU  parties,  bat  who 
admits  tbat— in  revenga  against  Page  and 
Derlia,  who,  he  claims,  had  beaten  him  ont 
of  $7,600  In  another  deal,  and  to  "get  even" 
with  them— he  went  to  W.  7.  Langley  and 
told  blm  that  Page  and  Devlin  had  defraud- 
ed tbe  other  partnexa  1^  secretly  retaining 
an  one-tenth  Interest  In  the  property,  and 
that  they  had  a  cause  of  action  against 
them;  that  the  action  should  be  begun  at 
once,  as  the  company  would  have  a  meeting 
soon,  and  the  stock  might  be  pot  beyond  the 
reach  of  a  Jodgment  (VNelll  now  denies 
that  he  furnished  original  InformatlMi,  or 
told  appellants  what  they  did  not  know,  hut 
the  fact  remains  tbat  Immediately  after  be 
had  suggested  a  lawsuit,  appellants  went  to 
a  lawyer  in  Los  Angeles,  la  or  in  the  vlidnlty 
of  which  city  tbe  parties  all  lived,  a?iH  snb- 
mltted  the  facts  to  blm.  The  attorney  toid 
them  he  thought  they  had  a  case,  and  advised 
them  to  go  to  Spokane  to  bei^  their  suit 
Spokane  was  the  home  of  the  coiporatlon. 
O'Neill  gave  W.  J.  Langley  a  letter  of  intro- 
dnctlcm  to  Mr.  Gannon,  then  and  now  a  prac- 
ti<Aag  lawyer  In  ^kane.  After  a  oonsnlta- 
UoD,  Mr.  Cannon  Inquired  directly  of  Mr. 
Corbin  or  tbe  officers  in  charge  of  the  com- 
pany, and,  finding  the  fact  to  be  that  Devlin 
and  Page  had  retained  an  one-tenth  interest, 
began  suit  without  further  delay. 

After  the  motion  for  a  new  trial  had  been 
granted,  and  pending  the  second  hearing, 
O'Neill  fell  out  with  appellants  because,  as 
he  contends,  they  had  not  given  him,  or  be- 
cause they  refused  to  sign  an  agreement  to 
gtve  him,  20  shares  of  the  stock  they  hoped 
to  recover.  In  the  meantlnje,  and  before 
the  .writing  of  a  letter  to  W.  J.  Langley, 
charging  him  with  refusing  to  abide  his 
contract,  Page  and  Devlin  paid  O'Neill  the 
$7,600  which  they  had  theretofore  repudiat- 
ed. Moved  apparently  by  the  double  motive 
of  a  new  love  for  Page  and  Devlin,  and  a 
newly  hatched  hatred  for  appellants,  O'NellL 
seems  to  have  given  way  to  his  admitted  dis- 
position to  "get  evwi**  with  appellants,  and 
became  a  partisan  and  a  witness  for  the 
respondents.  The  court  below  rejected  his 
oral  testimony,  bnt  did  give  credence  to  tbe 
letter  whidi  he  had  written  to  W.  J.  Langley, 
wherein  he  complained  that  he  (Langley)  was 
not  playing  fair,  in  ttiat  he  had  not  delivered, 
or  agreed  in  writing  to  deliver,  20  shares  of 
the  stock  to  be  recovered  as  before,  mentioned, 
In  .which  letter  he  said : 

"Now  that  you  have  won  you  think  all  dan- 
ger ii  over  for  any  ot  the  metbods  to  come  out 
in  whidi  yoa  used  in  ocder  to  win  you  think  you 
will  stand  ae  alt.  Well  U  som  wozd  is  any 


good  I  win  t«st  It.  Does  It  ever  pMsent  it- 
self to  you  bow  you  and  your  brothw  used  my 
name  in  tbe  deal  stating  I  was  the  Srat  one 
who  evor  gave  you  the  eridenee  and  blamed 
everything  on  me  when  I  can  swear  that  yon 
knew  all  about  it  briore  but  that  doesn't  mat- 
ter now." 

As  we  read  this  lettez;  It  adds  nothing 
to  the  story  of  O'NelU.  It  rather  detracte 
from  it  It  Is  vxA  the  declaration  of  a  dis- 
passionate, disinterested  man.  It  la  self- 
serving.  It  is  more  likely  tbat  It  is  the  re- 
souroe  of  an  admittedly  revengeful  man.  He 
knew  when  he  wrote  the  letter  that  one  of 
the  defenses  was  tbat  the  action  had  not 
been  brought  in  time.  The  paragraph  relied 
on  and  accepted  by  the  court  stands  out  bold- 
ly as  an  Invitation  to  boy  his  peace  with  the 
assurance  that  if  it  were  bought  he  wonld 
not  oury  his  wares  (which  be  afterwards 
dl^  to  the  respondents,  he  knowing  that  the 
merit  of  the  case  bad  be«a  decided  by  the 
sup»lor  Judge  against  reqpondente,  and  that 
their  last  c9ianoe  was  the  statute  of  limita- 
tions, nie  letter  can  have  no  other  meaning, 
for  on  tbe  same  day  O'Neill  wrote  Mr.  Oan- 
nmi.  attorney  for  appellants,  complaining 
that  W.  X  Langley  was  not  keeping  his 
agreement,  ai»l  asking  him  to  "look  oat  for 
•  *  *  [his]  Interest  In  this  matter."  If 
appdlanta  did  not  win,  he  .would  have  no 
interest.  The  only  inference  to  be  drawn 
from  his  letters  Is  that  If  ^s  interests  were 
looked  out  for.  all  would  be  welL  It  would 
still  be  possible  for  aK>ellant8  to  prevail.  If 
he  were  not  so  assured,  then  "look  out."  The 
whole  correspondence  shows  a  willingness  on 
the  part  of  O'Nem  to  conceal  the  "truth"  as 
he  now  asserts  it  to  be,  the  light  of  wfaldi 
did  not  dawn  upon  him  until  respondents 
had  offered  to  or  had  actually  paid  him  $7,500, 
which  th^  had  formerly  refused  to  pay,  and 
which,  so  Tar  as  the  record  shows,  he  had 
not  sought  to  recover  by  resort  to  any  legal 
proceeding.  The  experience  of  the  ages  sus- 
tains the  legal  conclusion  that  where  the 
truth  is  made  to  depend  upon  the  pecuniary 
Interest  of  a  witness  who  has  no  interest  lu 
the  snbject-mattor  of  the  suit,  his  utterances 
wear  a  cloak  of  suspicion,  and  they  should 
not  be  accepted  unless  tbe  telnt  is  removed 
by  the  testimony  of  credible  witnesses  or  by 
circumstances  that  cannot  be  denied. 

Another  witness,  Hughes,  testifies  that 
appellants  knew  all  the  time  that  respond- 
ents had  retained  an  Interest.  Of  this  wit- 
ness, the  trial  judge  says: 

"I  was  not  strongly  impressed  by  the  testi- 
mony of  Hughes.  Not  that  I  do  not  believe  him 
credible,  but  the  character  of  the  conversation 
he  testlHed  to  was  such  that  it  would  not  be 
right  to  plaintiffs  to  attach  too  great  weight  to 
it.  I  havn't  his  testimony  b^ore  me,  ana  can- 
not detail  what  he  said,  but  I  have  a  distinct  im- 
pression of  tbe  atmosphere  {it  I  may  so  call  it) 
left  by  his  appearance  upon  the  stand,  whidi 
was  that  too  great  weight  should  not  be  given 
his  tastimooy  that  plaindfib  knew  that  de- 
fendants had  retained  stoek." 

While  friendly,  appellants  had  no  busi- 
ness ifelationfl;  or  Interests  with  this  witness, 
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yet  nocoidtng  to  his  tesUmonyi  conTeulently 
In  season  and  out  of  season,  thej  found  fre- 
quent occasion  to  tell  blm— he  was,  so  fiir  as 
we  can  see,  equally  friendly  to  the  respond- 
ents—that their  ease  depended  upon  the  con- 
cealment of  a  ftLct  His  testimony  Is  so  In- 
credible and  Improbable,  and  the  "atmos- 
phere" Is  so  dearly  carried  into  the  printed 
page,  that  we  have  no  hesitancy  In  following 
the  trial  judge.  To  believe  him  we  would 
hare  to  say  that  appellants  were  fools.  This, 
counsel  for  respondents,  do  not  assert. 

The  decision  of  the  trial  Judge  Is  made  to 
rest  entirely  upon  the  testimony  of  a  wit- 
ness Hayes.  Of  him  and  his  testimony,  the 
court  says: 

"Hayes'  tertimony  is  in  the  form  o(  a  depo- 
sition. Hayes  appears  to  be  the  one  man  whom 
niaintiffs  feared.  Tliey  evidently  knew  that  he 
had  poBsession  of  facts  that  would  damage  them 
if  they  were  known.  I  do  not  see  how  the  tele- 
grams, letters,  and  manifest  solidtade  of  plain- 
tiffs and  their  counsel  and  of  O'Neill  can  mean 
anything  else  than  that  the^  feared  that  he 
might  tell  what  he  knew.  His  testimony  is  in 
no  wise  impeached.  It  stands  here  as  that  of  a 
credible  witness.  He  testifies  to  a  friendship  of 
long  standing  between  himself  and  W.  J.  Ijang- 
ley,  and  to  a  close,  daily,  and  intimate  rela-: 
tionsliip  Ijetween  them  and  their  families  in 
the  summer  of  either  1907  1908  in  Califor- 
nia. He  had  bought  40  shares  of  the  coal  stock 
from  defendants  in  1907.  He  had  known  Lang- 
ley  years  before  in  the  Oosur  d'Alencs.  Most 
naturally  they  discuascd  the  coal  property,  and 
Hayes  said  they  did  daily  and  at  length.  He 
tesdfies  that  W.  J.  Langley  knew  all  along  that 
the  defendants  had  stock.  As  awinst  bucd  evi- 
dence, the  denials  of  plaintilEs  do  not  prepon- 
derate." 

It  seems  to  us  that  Hayes,  like  Hu^ies, 
"doth  protest  too  much."  But,  since  the  trial 
Judge  has  rested  his  decision  upon  his  testi- 
mony, it  is  only  fair  to  court  and  counsel 
ttiat  we  should  ocplaln  why  we  cannot  sub- 
scribe to  his  conclusion.  The  trial  Judge 
frankly  states  that  he  accepted  Hayes'  testi- 
mony because  he  was  "Che  one  man  whom 
plaintiffs  feared,"  and  because  "they  evi- 
deatly  knew  that  he  had  possearton  of  fttets 
that  would  damage  than  if  th^  .were 
known."  His  holding  la  baaed  upon  the  aa- 
snmptloa  that  Hayes  might  tell  what  he  aft- 
erwards told  upon  the  wltneaa  stand,  Oiat 
appellants  knew  Page  and  Devlin  had  re- 
tained an  tntoreat  in  the  OorUn  Coal  &  Ooke 
Company  long  before  the  action  was  b^pin. 
By  reference  to  "tetegranu  and  lettraa"  the 
court  infer^Ually  charges  that  appellants 
and  their  attorney,  Mr.  Cannon,  attempted, 
through  the  aid  and  eonnlvance  of  O'Neill, 
to  make  way  with  the  witness  at  a  time 
when  respondents  and  fheir  attorney  were 
about  to  take  his  depositlmt  at  I«os  Angeles. 

The  court's  conclusion  Is  ^noag  tor  two 
reascna:  Hayes  testifies  that  W.  J.  langley 
knew  all  along  that  defendants  had  stoi^ 
This  is  not  denied  by  aiq^eUants.  Indeed 
their  esse  is,  in  a  way,  predicated  v^oa  the 
fact  that  they  knew  all  ahmg  that  resptmd- 
enta  had  stock  in  the  company.  Evidence 
tending  to  show  a  atodCbolding  In  no  way 


sustains  the  essential  fhct  Oiat  appellants 
knew  that  resipondaits  had  retained  a  one- 
tenth  interest  W.  J.  Langley  testifies  that 
long  before  Hayes  became  a  figure  in  this 
piece  of  litigation,  Page  and  Derlln,  one  or 
both,  told  him  that  Mr.  Corbin  was  hard  up 
when  he  bought  the  mine,  and  to  help  him 
(Corbin)  out,  they  had  put  back  947,000; 
that  he  (Langley)  talked  to  them  about  buy- 
ing some  of  the  atodc,  and  they  said  it  could 
not  be  obtained  tm  "love  ot  mon^."  The 
mine,  by  that  time,  had  come  to  be  ot  great 
promise.  The  real  Issue  Is  whether  appel- 
lants knew  that  respcmdents.  when  they  took 
an  option,  did  so  on  their  own  account,  or 
intending  to  retain  an  Interest  .when  they 
conveyed  to  Mr.  Corbin. 

The  charge,  openly  made  by  counsel,  that 
appellants  and  their  attorneys  endeavored  to 
put  Hayes  b^nd  the  reach  of  respondents 
so  that  his  testimony  could  not  be  taken 
brings  us  to  the  second  reason  ft>r  rejecting 
the  court's  holding.  When  considered  In 
the  light  of  all  the  facts,  and  the  explanations 
of  the  parties,  the  correspondence  will  as 
readily  bear  an  Interpretation  In  t&rot  of 
honesty  as  ot  dishonesty.  Respondents  were 
in  no  way  Interrupted  In  their  purpose  to  see 
and  talk  with  Hayes,  and  to  take  his  deposi- 
tion if  they  wanted  it,  by  any  act  of  appel- 
lants. Up  to  the  time  c£  O'N^l'a  defection, 
the  thing  tiiat  aj^eUants  relied  on,  so  far 
as  Hayes  was  concerned,  was  that  they  un- 
derstood that  Hayes  had  bought  stock  of 
Page  and  Devlin,  and  that  they  had  told  him 
not  to  say  anything  about  It 

The  telegram,  upon  which  the  charge  tiiat 
appellants  son^t  -to  make  way  with  Hayes 
is  based,  is:* 

"Case  almost  tried  and  then  continued  to  take 
deposition  of  Hayes  in  your  dty.  Meet  Hayes 
and  Sx  things  up  until  Billy  gets  there." 

That  this  telegram  must  be  construed  in 
the  light  of  the  statement  of  oounsd  as  to 
what  they  expected  to  prove  by  blm  (herein- 
after noted)  Is  made  certain  by  reference  to 
a  letter  written  to  O'NelU  the  next  day  by 
Mr.  CannoD  in  which  he  says : 

"  *  *  *  Keep  in  mind  seeing  Hayes,  aftw 
Langley  reaches  ^ou,  these  points.  Hayes  was 
told  not  to  mention  the  fact  that  he  had  his 
stock  to  any  one,  perhaps  because  it  might  be- 
come assessable  if  the  transfer  was  made  up<m 
the  books  of  the  Corbin  Coal  &  Coke  Company. 
I  cannot  see  how  Hayes  can  hurt  us  mudi,  but  I 
don't  believe  he  will  hurt  as  at  all  If  he  Is  care- 
fully handled.  iMogi^  win  explain  the  sltna- 
tii»  to  yon  Adly.    Kfaideat  resards." 

it}  Oonnsel  for  resiKHideats  seem  to  have 
aeleeted  the  drcumstanoe  that  Hayes  went  to 
BlToalde,  Cat,  with  O'Neill  after  be  had 
been  informed  by  wire  that  counsel  for  re- 
spendentB  was  going  to  Los  Angeles  to 
take  his  deposition,  as  the  primal  point  In 
their  defense  of  the  decree.  Upon  O'Neill's 
bare  statement,  unsupported  and  disputed 
by  the  eraits  transpiring  at  the  tlm^  they 
assume  that  appellants  and  thdr  odud- 
ssl  attempted  to  get  Hayes  out  ot  the  way 
so  bto  testlnKHiy  eonld  not  be  taken,  at  a 
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time  wbm  counsd  for  napondentB  was  In 
California  with  an  open  commission  to  take 
Ilia  testimony.  Tbey  dte  apt  authority  to 
sustain  tbeir  contention  that  one  who  would 
obstruct  justice  most  bear  the  burden  of  ad- 
verse presumptions.  With  this  principle,  we 
have  no  quarreL  But  before  the  presump- 
tion follows,  the  tact  must  be  established. 
On  the  one  hand,  we  hare  O'Neill's  testi- 
mony. He  la  thoroughly  discredited  as  a 
witness.  On  the  other  hand,  we  have  the 
feet  that  Hayes  makes  no  contention  tliat 
be  was  asked  to  get  out  of  the  way.  He 
was,  in  no  sense,  concealed.  He  was  moving 
at  his  own  volition.  Furthermore  it  is  ex- 
plained that  Hayes  was  given  to  the  exces- 
sive use  of  intoxicating  liiiuors  and  periodi- 
cal q>rees;  that  the  purpose  of  the  corre- 
sptmdence  was  to  keep  him  sober  so  that  he 
could  tell  the  truth  as  counsel  for  appel- 
lants understood  It  to  be^  and  no  mooe  than 
the  truth,  when  swora  as  a  witness.  That 
Hayes  would  swear  to  the  feot  that  appd- 
lants  knew  that  respondents  had  retained 
one-tenth  of  the  property  was  not,  up  to  that 
time,  suggested  by  any  one. 

O'Neill,  following  the  admitted  flagitious 
workings  his  mind,  says  that  he  con- 
strued the  telegram  as  notice  to  get  Hayes 
out  of  the  way.  When  Langley  arrived, 
O'N^  reported  that  neithw  he  nor  a  de- 
tective (Hughes)  bad  been  able  to  locate 
Uayes.  Within  an  hour,  Hayes  came  to 
Langley!B  house  of  hla  own  accord.  Lang- 
ley  says,  and  be  is  bom  out  Iqr  Hayes,  that 
Uayes  said  be  was  going  to  Riverside  to 
recover  a  disabled  automobile  which  he  had 
left  at  Blveraide  for  repair.  O'Neill  says 
he  went  along  to  keep  track  of  Hayes  and 
keep  him  out  of  the  way.  If  he  did,  he  fall- 
fed  utterly,  for  Mr.  Devlin  bad  no  trpuble  in 
locating  him.  Hayes  maintained  a  home. 
Devlin  teleidioned  him  at  Riverside  about 
7  o'clock  the  next  morning.  He  told  Hayes 
that  bis  attorney  was  at  Los  Angeles,  and 
they  wanted  his  depo^tion.  Hayes  replied 
that  he  would  return  at  once,  which  he  did, 
driving  his  own  car,  which  had  been  repair- 
ed. He  met  Langley  in  Los  Angeles.  They 
rode  together  to  Santa  Monica,  where  both 
he  and  Langley  lived,  and  where  Devlin, 
Page,  and  one  of  their  attorneys  were  wait- 
ing for  Haj-es.  CSounael  and  respondents 
spent  a  part  of  an  afternoon  and  a  whole 
evening  in  the  company  of  Heyes.  His  depo- 
sition was  not  taken.  When  the  case  was 
on  for  tilai— the  first  trial— and  about  to 
elose,  counsel  said: 

"Also  we  desire  to  take  ^e  deporitioa  of  Mr. 
an()  Mrs.  J.  3.  Hayes  who  are  down  there,  Mr. 
Hayes  being  one  of  the  parties  that  la  fully  fa- 
miliar wltb  this  busmess  and  related  in  interest 
with  the  parties." 

"Mr.  Cannon:  Now,  if  tiie  conrt  please,  you 
see  we  are  opening  the  case  again. 

"Hr.  Robertstm:  I  am  wining  to  conform  to 
your  request. 

**Ur.  Cannon:  Now,  let  iu  look  at  it.  Oonn- 
sel  wants  four  wftntsses  to  go  on— 

"Ur.  Bobertsoa:  I  stated  If  yon  an  gofng 


down  there;  I  d<»*t  care  who  else  tiiat  yon 
have  down  there.  Mr.  Hayes  was  to  be  there 
There].   We  requested  him  to  come,  and  be  was 

taken  sick. 

"Mr.  Cannon:  Well,  tell  us  what  his  testimo- 
ny is, 

"Mr.  Robertson:  Well,  his  testimony  that  he 
waB  one  of  the  parties  interested  in  this  40 
shares  of  stock,  and  that  he  has  discussed  the 
matter  time  and  time  SKain  with  W.  J.  Langley, 
and  Mr.  Langley  knew  that  he  got  that  interest 
from  Mr,  Devlin,  and  he  has  known  what  I 
think  since  1900,  along  in  there— since  1907,  and 
talked  the  matter  over  from  time  to  time. 

"Mr.  Cannon:  I  am  afraid  we  will  try  this 
case  over  again. 

"Mr.  Robertson:  That  is  the  only  additional 
deposition  I  want." 

Counsel  bad  previously  said: 

"I  don't  know  whether  ft  is  due  to  me  to 
make  a  statement,  but'  I  think  probabW  I  should 
do  so.  I  went  to  Oalifomia,  and  Mrs.  Hayes 
was  too  ill  to  be  consulted  with  at  all.  Mr. 
Hayes  was  out  when  I  got  tliere,  in  a  different 
part  of  the  state  with  Mr.  O'Neill,  the  party  who 
has  been  mmtioned  in  this  testimony.  I  was 
unable  to  talk  with  bim  over  tbis  case  until 
shortly  before  the  deposition  was  tsken,  and  be 
has  stated  that  he  was  friends  of  both  parties, 
and  upon  consideration  there  I  concluded  that  I 
would  not  take  his  testimony,  the  full  scope  of 
which  he  never  gave  me." 

We  have  no  reason  to  disbelieve  counsel. 
Hayes  is  therefore  put  in  one  of  two  posi- 
tions, equally  discreditable  to  him.  Be  testi- 
fies several  times  over  that  he  had  told 
counsel  all  that  he  now  swears  to  at  the 
time  he  met  counsel  and  respondents  In  Cali- 
fornia, and  that  he  did  not  want  to  give  his 
deposition  because  he  was  friendly  to  both 
sides.  He  says  he  told  Devlin  In  Spokane, 
after  the  suit  was  started  and  "before  they 
went  into  court,"  that  at  least  "Billy  Lang- 
ley knew  that  they  (respondents)  bad  retain- 
ed an  Interest."  We  do  not  believe  Hayes 
when  he  says  he  told  counsel,  in  California, 
that  the  Langleys  knew  all  the  time  that 
respondents  bad  retained  an  Interest  when 
the  control  of  the  property  was  made  over  to 
Corbln,  or  that  he  told  Devlin  in  Spokane 
as  early  as  February,  1012.  If  be  bad  done 
so,  counsel  would  not  have  made  the  state- 
ment to  the  court  that  he  did.  There  would 
have  been  no  occasion  for  It  Such  testimony 
was  vital.  If  obtainable,  and  we  have  no 
doubt  that  bis  testimony  would  have  been 
compelled,  or  that  be  would  have  been  aub- 
pcened  to  attend  the  first  trial  whUe  In  the 
jurisdiction  of  our  courts. 

We  find  nothing  In  the  record  other  than 
Hayes*  present  statement  to  sustain  the  sug- 
gestion that  the  Langleys  bad  often  said  to 
Hayes  that  they  knew  long  years  ago  that 
respondents  bad  retained  an  interest  It  is 
contradicted  by  every  concomitant  drcum- 
stouce  in  the  case.  The  c<mtention  that  ap- 
pellants and  their  counsel  attempted  to  get 
Hayes  out  of  the  way  makes  Its  first  ap- 
pearance in  this  case  after  O'Neill  had  been 
woo  over  to  the  other  side  because  of  what 
be  conceived  to  be  ill  treatment  Hia  dls- 
cloaaee  of  what  be  now  aays  la  the  troth, 
notwithstanding  bis  formw  declaration  to 
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the  contrary,  was  not  made  until  after  the 
court  had  practlcaU^  decided  the  case  upon 
Its  merits  against  the  contentions  of  respond- 
ents.' The  finding  that  Hayes  was  the  one 
man  whom  appellants  seemed  to  fear  rests 
entirely  on  the  statement  of  O'Neill  that  he 
endeavored  to  suppress  the  testimony  of 
Hayes,  and  upon  Hayes'  subsequent  declara* 
tlon  that  appellants  knew  of  the  fraud. 
Hayes  explains  his  position,  saying:  "I  did 
not  want  to  Interfere  In  this  affair  until  I 
happened  to  come  here  [Spokane]  on  other 
business."  He  ^so  accounts  for  changing 
his  mind: 

"A.  I  will  tell  you  why.  I  had  to  come  to 
Spokane  here-  there  Is  a  salt  peDdine  against 
me  here  which  is  a  mistaka.  I  bad  paid  it. 
I  bad  bronght  np  the  eridence  with  me,  and  had 
a  letter  with  me,  a  receipt  with  m^  and  the  suit 
is  now  being  dismissed,  and  while  I  was  up  here 
I  had  a  talk  with  Mr.  Devlin  and  Mr,  Itobert- 
aon,  and  another  reaaon  I  decided  to  give  my 
testimony  Is  I  felt  as  tfaoutA  the  Laogley  boys 
had  not  been  doing  the  risht  thing  in  the  case 
from  the  converRations  I  had  had  in  the  past, 
and  while  I  was  here  they  asked  me  to  make  it 
and  I  aaid.  Yea." 

We  have  weighed  the  testimony  carefully. 
With  the  testimony  of  O'Neill  and  Hughes 
rejected,  the  decree  must  rest,  if  permitted  to 
stand,  upon  the  testimony,  or  rather  not  up- 
on the  whole  testimony,  but  upon  one  asser- 
tion of  Hayes,  that  appellants  knew  of  the 
retention  of  a  stock  Interest  by  respondents. 
The  assertion  does  not  square  with  tbe  facts 
or  probabilities  as  disclosed  by  other  wlj;ness- 
es  or  by  Hayes  himself.  It  comes  lal^.  His 
delay  is  but  carelessly  accounted  for.  His 
reason  for  throwing  over  his  friendship  for 
both  sides  in  ftivor  of  the  one  does  not  bear 
the  earmarks  of  truth,  es[>eclally  so  when  he 
admits  that  Just  before  he  gave  his  testi- 
mony, a  Mr.  Roberts,  the  agent  who  made 
the  deal  In  Mr.  Corbln's  behalf,  and  who  was 
a  participant  in  the  division  of  the  reserved 
Interest,  made  his  credit  good  to  the  extent 
of  several  hundred  dollars  at  a  local  bank  In 
Spokane.  He  was  in  financial  distress  at 
the  time. 

There  is  nothing  tn  the  record  that  would 
warrant  an  overturning  of  the  equities  of 
the  case  npon  the  assumption  that  appel- 
lants "feared"  Hayes.  W.  J.  Langley  fre- 
quently loaned  him  money  which  he  repaid 
as  a  debt.  Within  six  months  before  Hayes 
gave  his  testimony,  he  says  he  asked  W.  J. 
langley  In  Los  Angeles  for  a  loan  of  $5, 
and  he  refused  It,  "and  I  was  broke."  It 
would  seem  If  Langley  feared  this  man,  he 
would  not  have  taken  the  chance  of  incur- 
ring his  displeasure  at  the  risk  of  a  loss  so 
slight  as  ¥6. 

"Teatimony,  fairly  explained  away  and  con- 
tradicted by  circumatances  in  evidence,  is  not 
conclusive  npon  court  or  jary."  Moore  on 
Facts.  S  92 ;  Gosline  v.  Dryfoos,  45  Wash.  306, 
88  Pac.  634;  Keene  v.  Behan.  40  Wash.  505, 
82  Pac.  884;  Coey  v.  Darkoell,  25  Wash.  51S, 
65  Pac.  760. 

But  granting  that  app^ants  and  connsel 
were  afraid  of  Hayes,  there  U  as  much  or 


more  In  tbe  record  to  rastaln  a  finding  that 
the  fear  was  that  Hayes  iro«ld  tw  unduly  in- 
fluenced by  respondents  as  that  he  would 
testify  as  he  did.  Hayes  was  babitualljr 
hard  up,  and  was  in  the  habit  fit  going  on 
occasional  sprees.  Nothing  is  offered  that 
sus^ests  that  he  is  a  fixed  or  depoidablo 
character.  The  einsiveness  of  O'Neill,  which 
Is  now  so  clearly  proven,  Is  enough  to  war- 
rant a  belief  that  respwdraits  were  quite 
able  to  take  care  of  tlianselTes  In  dealing 
with  witnesses. 

Mr.  0*NeiU  has  not  only  been  content  to 
be  npon  both  sides  of  this  case,  but  in  his 
zeal  he  Is  willing  to  make  himself  a  party  to 
the  elolgnment  of  a  witness,  a  crime  against 
the  adminlstratitm  of  Justice,  and  to  suatalu 
his  position  he  Imposes,  hy  hts  unsupported 
testimony,  the  same  crime  upon  at  least  ono 
of  the  appellants  and  upon  one  of  their  at- 
torneys. "These  hard  imputations,  being  un- 
supported by  facts,  do  not  add  to  the  credt- 
Mllty  of  the  witness  who  makes  them."  The 
Bee,  1  Ware.  336,  Fed.  Cas.  No.  1,219. 

[9]  So  where  a  witness  works  industrioas- 
ly  on  one  side  of  a  cause  and  then  turns  ap 
on  the  ^ther  side  and  betrays  the  confidence 
reposed  in  him,  he  is  not  to  he  believed. 
Moore  on  Facts^  |  1006;  BIal»  r.  Blake.  70 

111.  eia 

[4]  But  if  It  were  true  that  one  of  the  ap* 
pellants  endeavored  to  suppress  testlmcniT, 
we  doubt  whether  It  should  ever  warrant  a 
judgment  of  dismissal  In  disregard  of  the 
merits.  A  snbstantial  fine  for  contempt  is 
usually  held  to  be  sufficient  to  compensate 
an  offense  agidnst  die  maxim,  "Omnia  pnesa- 
muntnr  contra  apoliatorem,'*  and  ttie  offend- 
ed dignity  of  the  court  This  should  be  so  In 
every  case  where  it  Is  uncertain  whether 
attempt}  If  made  at  all,  took  other  form  than 
mere  persnasirai,  and  the  testimony  is  forth- 
coming before  the  court  is  called  upon  to 
pass  Jndgmoit  on  the  merits. 

[6]  Much  of  the  briefs  and  arguments  are 
taken  up  with  a  discussion  of  the  doctrine  of 
clean  hands,  and  the  fact  lhat  appellants 
Joined  respondents  in  a  suppression  of  the 
truth  In  their  dealings  with  Galbralth,  and 
that  they  did  not  make  others  who  had  an  in< 
terest  in  the  subject-matter  parties  to  the- 
suit.  But  we  are  content  to  follow  the  con- 
clusion of  the  trial  Judge;  that  is,  that  ap- 
pellants may  recover  if  not  barred  by  the 
statute  of  limitations.  However  It  Is  not  out 
of  place  to  sny  that  the  doctrine  conprehend- 
ed  In  the  maxims,  "Ex  turpi  causa  non  oritur 
actio,"  and,  "He  who  comes  into  equity  must 
come  with  clean  hands,"  are  not  to  be  applied 
under  the  facts  of  tills  case.  There  was  no 
evil  In  the  subject-matter  of  the  contract 
which  the  parties  made.  If  evil  followed  the 
execution  of  the  contract,  respondents  were 
the  first  actors. 

Under  the  doctrine  relied  on  relief  Is  de- 
nied where  a  right  arises  in  Inequity,, as  in 
the  cam  ot  the  hlstiirayman,  lUiutrated  by 
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Lord  Kenyan  and  referred  to  In  moet  ot  the 
tiookM  and  In  many  cases,  tbat  is  to  say, 
where  the  snbject-matter  of  the  contract  has 
no  legal  status,  or,  where  a  decree  would 
operate  to  place  the  title  to  property  which. 
In  equity,  belong  to  another  in  the  hands  of 
a  wrongdoer,  the  most  frequent  Illustration 
of  the  latter  being  where  one  execntes  a  deed 
with  secret  trust  in  fraud  of  Ms  creditors. 
We  have  here  a  different  case.  Respcmdents 
Bay,  Although  we  may  hare  acted  In  ^nd 
of  your  rights,  yon  cannot  recover  because 
yon  were  a  party  to  a  fraud  which  we  prac- 
ticed upon  another.  If  appellants  were  guil- 
ty of  a  fraud  upon  a  co-owner,  the  fraud  waa 
invited  by  the  respondents.  The  third  party 
is  not  complaining.  On  the  contrary,  he  hais 
made  common  cause  with  the  appellants,  and 
to  hold  that  a  court  of  equity  cannot  search 
a  contract  that  is  neither  proscribed  nor  con- 
trary to  good  morals,  because  of  a  fraud  af- 
fecting a  third  party  or  a  collateral  right, 
would  lead  to  the  absurd  omsequence  that  a 
defendant  in  a  suit  would  take  a  decree, 
equivalent  In  Its  legal  force,  to  affirmatlire 
relief  under  the  plea  ot  eoxvapt  partlc!^- 
tlon. 

[8]  Respondents  were  put  in  no  worse  po- 
sition by  the  alleged  fraudulent  acts  of  the 
appellants.  On  the  contrary,  they  profited 
by  them.  The  maxims,  "He  who  comes  into 
equity,  must  come  with  clean  hands,"  or,  att- 
er  suit  brought,  "He  who  seeks  equity,  must 
do  equity,"  mean  no  more  than  that  he  who 
has  defrauded  his  adversary  to  his  Injury  in 
the  subject-matter  of  the  action  will  not  be 
heard  to  assert  a  right  In  equity.  Bespond- 
«it8  have  not  been  misled  or  overreached. 
By  no  act  of  appellants  have  they  been 
worsted.  In  the  application  of  prlnc^les  it 
la  Important  that  we  do  not  put  <me  prin- 
ciple at  war  with  another.  While  courts 
will  not,  as  a  rule,  measure  equities  between 
wrongdoers,  they  are  quite  as  careful  to  de- 
ny to  any  man  the  advantage  of  his  own 
wrong.  In  passing  upon  this  phase  of  the 
case,  the  court  below  resorted  to  an  lUnstra- 
tion,  unique,  but  havliv  the  merit  of  clarity 
and  abnpllci^: 

"The  rabject-matter  of  this  litigation  Is  the 
fund  received  from  Mr.  Gorbin  for  tbe  sale  of 
these  coal  lands.  Now  in  the  first  distribution 
of  that  fund,  plaintifEs  have  confessedly  soiled 
their  hands,  and  it  seemed  to  me  that  that 
ought  to  be  sufficient  to  invoke  tbe  mazlm.  But 
farther  reflection  convinces  me  that  the  mle 
does  not  go  that  far,  I  have  tried  to  visualize 
the  soiling  of  bands,  and  the  homely  picture  may 
help  to  graap  the  situation.  Let  ua  suppose  that 
the  fund,  cash  and  atocb,  was  placed  by  Mr. 
Corbin  In  a  vessel  and  handed  to  tbe  defendants. 
Tbe  color  of  the  fund  we  wUI  say  is  black.  Be- 
fore defendants  take  the  vessel  to  plaintifEs,  they 
put  their  hands  into  it  and  extract  ^e  stock. 
Thrir  hands  are  stained  black.  The  color  of  ^e 
fond  remaiaing,  tfae  casb  has  changed  from  black 
to  red.  Defendants  now  take  tbe  vessel  to  plain- 
ts and  say:  'Here  is  the  whole  fund,  let  us  ex- 
tract some  of  it  before  taking  It  to  Oalbralth.' 
AcQordin^,  thaj  dip  thdr  huds  into  the  vessel 


and  take  ont  cash,  leaving  bat  $7S,000.  Their 
hands  are  stained  red,  and  the  color  of  the  fund 
again  cbanges  to  transparent  crystal  and  it  Is 
distributed.  The  maxim  will  prevent  any  party 
\f'hose  bauds  are  soiled  from  udgating  with  re- 
.spect  to  the  fond  bearing  the  color  of  his  hand 
stams  and  no  other.  In  tills  case,  the  fund  is 
the  stock,  and  its  color  Is  black;  plaintifFa  had 
no  opportunity  to  immerse  their  hands  into  the 
vessel  when  it  waa  black ;  hence  they  are  not 
black.  Tbe  fact  that  tbey  are  stained  red— by 
another  fund,  another  transaetlon — ^will  not  pie- 
vent  them  from  litigating  now  over  this  fond." 

To  apply  the  maxims  relied  on  to  the  facts 
in  this  case  would  but  pervert  them ;  to  say 
that  If  any  man  hath  done  a  wrong  to  an- 
other he  shall  not  be  heard  In  any  case  ei- 
ther at  law  or  in  equity. 

We  shall  not  follow  connsel  in  their  crim- 
inations and  recriminations.  They  lead  only 
to  collateral  questions  and  tend  to  cloud  the 
real  issue.  Granting  equal  merit  In  all  the 
■  charges  made,  as  Indeed  there  has  been 
equal  zeal  in  making  them,  it  would  seem  to 
follow,  it  the  equities  are  equal,  that  the 
rights  of  the  parties  should  be  measured  by 
the  rules  of  law.  The  parties  should  not  be 
heard  in  equity,  where  the  merit  of  the  case 
Is  clear,  and  the  charge  made  against  the 
complaining  party  la  collateral  to  tbe  main 
Issue.  ' 

In  conclusion  and  without  violating  our 
holdings  that  the  statute  of  limitations  is 
not  an  unconscionable  defense,  we  hold  tbat 
it  may  be,  in  the  light  of  all  attending  facts, 
,a  technical  one,  and  unless  the  bar  is  estab- 
lished by  testimony  having  the  earmarks  of 
truth  in  sufficient  degree  to  appeal  to  a  court 
of  conscience,  it  should  never  be  resorted  to 
to  defeat  positive  equities. 

Reversed  and  remanded,  with  Instmcttons 
to  enter  a  decree  in  favor  of  the  appellants. 

'ULUS,  a  J.,  and  MOUNT.  rUIjLiBBTON, 
and  MOBBI8,  JJ^  coocor. 


BARTH  T.  HARRIS  at  iL  (No.  18B36.) 

(Smpreme  Oourt  of  WaahlngtraL   Mardi  2, 
1917.) 

1.  Appeai,  and  Ere  oh  «=»345(1)  —  Notice  of 
Appeai^Tijii:i,t  Filiitg. 

In  October,  1915,  defendant  made  a  motion 
for  discbarge  of  jury  and  entry  of  judgment. 
The  motion  waa  granted,  and  the  clerk  made  a 
record  of  the  same  in  the  minutes.  On  the  same 
day  plaintiff  made  a  motion  for  a  new  trial.  In 
fwmary,  1916,  both  an  order  overruling  the 
motloQ  and  a  judgment  of  dismissal  was  entered. 
In  March  an  appeal  was  taken  from  the  judg- 
ment. Held,  that  even  though  the  clerk's  min- 
utes of  October  be  considered  a  judgment,  the 
appeal  was  timely,  as  it  was  taken  within  90 
days  after  motion  for  a  new  trial  was  overruled. 

[EA.  Note.~For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {  1895.] 

2.  JuDOWSNT  «s>271  —  Tnci  or  Entby  bt 
Clekk— Statutk. 

Rem.  Code  1915,  S  431,  providing  that  in  a 
Jury  trial  judgment  shall  be  entered  immediately 
by  the  clerk  in  eonformi^  to  verdict,  does  not 
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ajpi^  to  a  CUM  where  Sarj  b  diaehBrged  on  mo- 
tion, 

[Bd.  Note. — For  other  caseit  see  Jvdgmwt, 
Cent.  Dig.  SI  604-^.] 

8.  MimiCIFAL    OOBPOBATIONS  706(7)— U BE 

OF  Stbkbts  —  CoujaioN  —  Contbjbuto&t 
Neoliobncb. 
Rem.  &  Bal.  Code,  t  5572,  provides  that  no 
person  shall  drive  a  motor  vehicle  at  a  speed 
greater  than  is  reasonable  and  proper,  while 
section  5571  provides  that  the  rate  ot  speed  in 
going  over  crossings  shall  be  4  miles  per  honr 
when  any  person  is  upon  the  same.  The  dty 
ordinance  limited  speed  to  20  miles,  and  provid- 
er that  vehicles  going  In  a  northerly  or  souther- 
direction  should  have  right  of  way.  Held, 
at  operator  of  a  motorcycle  approaching  a 
crossing  from  the  north,  at  a  rate  of  12  or  15 
miles  an  hour,  there  being  no  person  upon  the 
crossing,  was  not  guilty  of  contributory  negli- 
gence, as  matter  of  taw,  in  running  faster  than 
4  miles  an  hour,  or  because  be  failed  to  ob- 
serve spMd  of  an  automobile  approaching  from 
the  west  aod  about  300  feet  away. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1518.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Cotinty;    E.  H.  SnlliTan, 

Judge. 

Action  by  Oscar  Barth,  a  minor,  by  his 
};..urdlan  ad  litem  Mary  E.  Barth,  against 
W.  J,  Harris  and  others.  From  a  judgment 
overruling  plalntlfTs  motion  for  a  new  trial, 
he  appeals.  Reversed  and  remanded,  with 
directions. 

Robertson  &  Miller  and  Edward  W.  Rob- 
ertson, all  <rf  Spokane,  for  appellant  W.  O. 
Donovan,  of  Spokane^  tor  resp<mdenta. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  Injuries,  and 
also  damages  to  a  motorcycle.  After  the  Is- 
sues were  framed,  the  cause  came  on  for  tri- 
al before  the  court  and  a  Jury.  At  the  con- 
clusion of  the  plaintiff's  evidence,  the  de- 
fendants moved  the  court  to  dlschai^  the  Ju- 
ry, and  enter  a  Judgment  in  their  favor. 
This  motion  was  sustained  and  from  the  Judg- 
ment subseQuently  entered,  dismissing  the 
action,  the  plaintiff  appeals. 

The  facts  are  these:  On  November  26, 1914, 
Oscar  Barth,  who  brings  this  action  by  his 
guardian  ad  llt«n,  while  riding  a  motorcycle, 
collided  with  an  automobile  driven  by  Joseph 
Ambrose  Cunningham,  and  owned  by  W.  J. 
Harris  and  wife,  and  operated  in  their  behalf. 
The  accident  took  place  at  the  intersection 
of  Hamilton  street  and  Mlssicxi  avenue,  in 
the  city  of  Spokane,  at  about  2  o'clock  p.  m., 
on  the  day  mentioned.  Hamilton  street  runs 
north  and  south;  Mission  avenue,  east  and 
west.  A  double  street  car  track  runs  down 
the  center  of  Hamilton  street  In  the  center 
of  Mission  avenue  there  is  a  parkway  or 
parking  strip,  on  either  side  of  which  are 
driveways  used  by  vehicles.  Mission  avenue 
Is  60  feet,  or  more,  wide,  frtwn  curb  to  curb; 
Hamilton  street  approximately  60  feet  On 
the  day  of  the  accident  Oscar  Barth  was 
driving  his  motorcycle  aontb  on  Hamilton 


street  malntalnlog  a  course  between  the  west 
street  car  track  and  the  curb  on  the  west  side 
of  the  stie^  When  within  about  10  feet  of 
the  north  line  of  Mission  avrane,  he  looked 
west  and  saw  the  automobUe  an^oachlng  on 
the  south  side  of  Mission  avenue  and  200  or 
300  feet  west  of  the  west  line  of  Hamilton 
street  but  did  not  observe  the  speed  at  which 
it  was  traveling.  At  this  time,  the  motor- 
cycle was  traveling  from  12  to  16  miles  per 
hour,  ^'tien  he  had  reached  a  point  opposite 
the  parking  strip  In  the  center  of  Mission 
avenue,  be  again  looked,  and  saw  the  automo- 
bile aM>roaching  at  a  speed  of  40  miles  per 
honr.  Realizing  that  be  could  not  cross  in 
advance  of  the  automobUe,  he  released  the 
clutch  of  the  motorcycle,  set  the  brakes,  and 
turned  to  the  left  The  automobile  did  not 
change  its  direction,  or  les8»i  its  speed.  Tbe 
collision  occurred  near,  or  upon,  the  west 
street  car  track.  One  section  of  the  traffic 
ordinance  of  the  city  of  Spokane  provide 
that  no  vehicle  shall  travel  at  a  speed  faster 
than  15  miles  an  hour  when  in^de  the  Ure 
limits,  nor  faster  than  20  miles  an  hour  when 
outside  the  fire  limits.  The  intersection  of 
Hamilton  street  and  Mission  avenue  was  out- 
side the  fire  limits,  and  therefore  the  maxi- 
mum speed.  In  accordance  with  this  section 
of  the  ordinance,  at  that  point  was  20  miles 
per  hour.  Another  section  of  the  same  ordi- 
nance provides  that  vehicles  goln^  in  a  north- 
erly or  southerly  direction  shall  have  the 
right  of  way,  except  where  traffic  ofiflcers  are 
stationed.  Mo  traffic  officers  were  stationed 
at  the  intersection  of  the  streets  where  the 
accident  occurred. 

The  respondents  open  their  brief  with  a 
motion  to  dismiss  the  appeal  for  the  reasons: 

"That  the  judgment  of  nonsuit  was  made  and 
entered  more  than  90  days  prior  to  the  filing  of 
a  notice  of  appeal.  That  the  notice  of  appeal  is 
from  a  second  judgment  entered  more  than  90 
days  after  the  origi&al  judgment  was  entered  of 
record.  That  the  motion  for  a  new  trial  was 
determined  and  denied  more  tlua  90  days  prior 
to  the  filing  of  the  notice  of  appeaL  That  there 
is  no  sufficient  notice  of  appeal." 

[1, 2]  The  record  shows  that  the  motion  to 
discharge  the  Jury  and  enter  a  Judgment  for 
the  respondents  was  made  on  the  20th  day  of 
October,  1015.  At  this  time,  the  clerk  of  the 
court  recorded  in  bis  minutes  the  making  of 
the  motion,  and  the  fact  that  It  was  granted. 
On  the  same  day,  the  appellant  moved  the 
court  to  vacate  its  decision  sustaining  the 
respondents'  motion  and  for  a  new  trial.  On 
February  11,  1916,  both  an  order  overruling 
the  motion  for  a  new  trial  and  a  Judgment 
dismissing  the  action  were  entered.  On 
March  29,  1816,  the  appeal  was  taken  from 
this  Judgmrat  The  motion  to  dismiss  the 
appeal  is  without  merit  If  it  be  assumed 
that  the  clerk's  minute  entry  was  a  Judg- 
ment which  it  was  not  the  api>eal  was  taken 
within  the  statutory  time  after  the  motion 
for  new  trial  was  overruled.  The  right  of 
the  clerk  to  eatese  a  Judgment  must  be  de* 
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rlred  from  tlw  statute.  Section  431,  Rem. 
Code  1915,  provides,  when  a  trial  by  Jury  has 
been  had,  "Judgment  shall  be  entered  by  the 
clerk  Immediately  In  conformity  to  the  ver- 
dict." In  this  cose,  the  Jnry  returned  no  tct- 
dlct,  the  canse  b^ng  withdrawn  from  their 
consIderatl(Hi  by  the  court  TTiere  was  no 
rerdtct  npon  which  the  derk  conld  enter  a 
judgment,  eren  If  he  had  assumed  to  do  so. 
In  the  cases  of  Wagner  et  al.  v.  Northern  Life 
Insarance  Ga,  70  Wash.  210, 126  Pac.  434,  44 
li.  R.  A.  (N.  S.)  338,  and  Patch  t.  Norfikem 
Padfle  Railway  Co.,  86  Wash.  879,  160  Pac. 
814,  there  was  considered  the  effect  npon  a 
prlcnr  Judgment  of  a  snbseqnent  Judgment  en- 
tered notwithstanding  the  Terdict  of  the 
Jury.  Those  cases  have  here  no  application. 
The  appeal  was  taken  from  the  only  Judg- 
ment entered  In  the  cause,  within  the  time 
fixed  by  the  statute.  The  motion  to  dismiss 
will  therefore  be  denied. 

[S]  Upon  the  merits,  the  controlling  ques- 
tion Is  whether  Oscar  Bartb  was  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
*in  driring  his  motorcycle  across  the  Intersec- 
tion of  Hamilton  street  and  Mission  avenue 
at  a  speed  greater  than  4  miles  per  hour,  or 
1  mile  In  1&  minutes,  as  stated  In  the  statute. 
It  is  not  claimed  upon  the  present  record  that 
the  respondents  were  not  guilty  of  negligence. 
The  statute  (Rem.  &  Bal.  Code,  i  5571)  In 
effect  at  the  time  the  ecddent  occurred,  pro- 
vides that  an  automobile,  or  other  motor  vdii- 
cle,  shall  not  be  operated  "over  any  crossing 
or  crosswalk  wltliln  the  limits  of  any  dty  or 
village,  at  a  rate  faster  than  one  mile  In  flf- 
teea  (16)  mtaintes  when  any  person  is  npon 
the  same."  A  similar  proTiston  appears  in 
section  2S31  of  the  Criminal  Code. 

In  this  case,  the  motorcycle  was  first  upon 
the  intersection  where  the  accident  occurred. 
The  automobile  was  some  distance  to  the 
west  There  being  no  other  person  upon  the 
Intersection  when  the  motorcycle  entered 
thereon,  the  statute  limitation  of  4  miles  per 
hour  Is  not  applicable.  In  accordance  with 
the  ordinance  of  the  dty  of  Spokane,  the 
speed  limit  w;aB  20  miles  per  hoar,  and  the 
motOTCycle  had  the  right  of  way,  because  It 
was  traveling  upon  a  north  and  sonth  street 
Had  the  automobile  been  going  at  a  speed 
not  greater  than  20  miles  per  hour,  as  fixed 
by  the  onllnance,  the  motorcycle  woold  bave 
had  ample  time  to  have  crossed  the  Intersec- 
tion, and  passed  the  south  line  <tf  Mission  ave- 
nue before  the  aotomohlle  reaclied  the  west 
line  of  Hamilton  street  There  bdng  no  one 
upon  the  tntereectloD  when  the  motOTcycle 
entered  thereon,  and  that  madilue  being 
driven  at  less  than  the  qieed  required  by  the 
ordinance,  and  laving  the  i^tht  ct  vay,  con- 
tributory nesfUgenoe,  as  a  nutter  of  law,  can- 
not be  predicated  npon  a  apeed  vrtiMi  exceed- 
ed the  maxlnnmi  fixed  by  eltber  the  etatnte 
or  the  ordinance  Neltlier  can  It  be  said  that 
there  was  oontribotoqr  neg^geBoe,  as  a  mat- 


ter of  law,  under  section  5572,  Bern,  ft  Bal. 
Code,  In  effect  at  the  time  of  the  accident 
which  provides  that  no  person  shall  drive  an 
automobile  or  motor  vehicle  at  a  speed 
"greater  than  Is  reasonable  and  proper,  hav- 
ing regard  to  the  traffic  and  use  of  the  way 
by  others,  or  so  as  to  endanger  the  life  or 
limb  of  any  person.  •  •  When  the 
driver  of  the  motorcycle  first  saw  the  auto- 
mobile. It  was  200  or  300  feet  west  of  the  In- 
tersection, and  he  was  10  feet  from  the  Inter- 
section. At  this  time,  he  did  not  observe  the 
excessive  speed  of  the  automobile,  and  it  can- 
not be  said,  as  a  matter  of  law,  that  the  fail- 
ure to  observe  Its  speed  was  contributory  neg- 
ligence. Not  knowing  the  speed  of  the  auto- 
mobile, or  being  charged  with  notice  of  its 
speed,  the  driver  ot  the  motorcycle  had  a 
right  to  assume  that  It  was  not  traveling 
faster  than  the  maximum  fixed  by  the  ordi- 
nance. Johnson  r.  Johnson,  85  Wash.  18, 
147  Pac.  649. 

We  think  the  trial  court  was  In  error  In 
taking  the  case  from  the  Jury.  The  judg- 
ment will  therefore  be  reversed,  and  the 
cause  remanded,  vitb  dlreetim  to  grant  a 
new  trial 

ELLIS,  a  and  FULliBBTON,  GHAO- 
WIGK.  and  MORRIS,  33»  eoncor. 


STATE  V.  ADAMS.    (No.  1S545.) 

(Supreme  Courts  of  Washington.    March  2, 
1917.) 

1.  Infants  <S=>13—Dbpekdenct— Statutes— 

OONSTEUCTIOn'. 

WhUe  8  Rem.  &  Bal.  Code,  {  1987—17.  as 
to  causing  dependencr  of  female  childreD,  must 
be  construed  with  aU  the  stHctneBS  of  a  crim- 
inal law,  the  broad  rxdicy  of  protecting  girls 
should  not  be  overlooKed. 

[Ed.  Note.— For  other  casei^  see.Bitants, 
Cent  Dig.  i  14.] 

2.  Infants  «=»13— DBPEnnxNCT— Btaiuiim  ' 

CONBTBDCTION— "DXPEMDXNT  CHHJ>." 
3  Rem.  &  BaL  Code,  I  1087—17,  provides 
that  Id  alt  cases  where  any  child  shall  be  de- 
pendent or  delinquent  under  the  terms  of  this 
act,  the  parent  or  parents,  legal  guardian,  or 
person  having  cuBtodr  of  such  cbild,  or  any  oth- 
er person  who  shall  by  any  act  or  omission  en- 
coorai^  cause,  or  contribute  to  the  dependeacy 
or  dehnquency  of  such  child,  shall  be  guilty  of 
a  misdemeanor.  Section  1987—1  defines  a  de- 
pendent child  as  being  one  who,  from  any  cause, 
IS  in  danger  of  growing  up  to  lead  an  idle,  dis- 
solute, or  immoral  life.  Meld  that,  as  a  child 
may  be  dependent  under  the  definition  of  this 
subdivision,  and  yet  be  neith«>  immoral  nor  dis- 
solute, sectlra  1987—17  makes  punishable  the 
act  causing  or  initiating  dependency  by  placing 
In  danger  of  immorality,  as  well  as  contribut- 
ing to  dependency  already  initiated. 

[Ed.  Note.— Fur  otlier  cases,  see  InDsnts, 
Cent  Dig.  1 14. 

For  other  definitima,  see  Words  and  Phrasas, 
SeoMd  Series,  Dependent  Child.] 

8.  Infants  4=»20— Dxpinoknot- Statctbs— 

OOKOTBUOTION— iNDIOnCENT. 

In  prosecution  under  such  section  for  caus- 
ing dependency  of  female  child  onder  18  years 
of  age.  where  the  charge  Is  that  of  origiiially 
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caofling  dependency,  the  state  need  oeither  al 
lege  nor  prove  that  the  child  in  question  was  de- 
pendent or  was  a  javenile  delinquent  person  pri' 
or  to  the  commission  of  the  acts  with  which  the 
accnaed  is  char^^ 

[Ed.  Note.— For  other  casM.  MB  Infants, 

C3ent.  Dig.  f  20.] 

i.  iNFAivTs  «s»20— DKFBVimroT— Statdtob— 

CoNSTHucTtoN— Evidence. 
Ejvidence  held  to  sustain  conviction  under  3 
Rem.  ft  Bal.  Code,  1  1987—17,  for  causing  de- 
pendency of  female  child  under  18  years  of  age. 

[Ed.  Note.— For  other  aues,  see  Infiuits, 
Cent  Dig.  S  20.] 

Department  1.  Appeal  from  Superior 
Conrt,  King  Coimty ;  John  S.  Jurey,  Judge. 

Frank  Adams  was  convicted  of  causing  and 
contributing  to  dependency  of  a  female  child 
under  18  years  of  age,  and  he  appeals.  Af- 
firmed. 

Wm.  E.  Bell,  of  Seattle,  for  appellant  Al- 
fred H.  Lundln,  Frank  P.  Helaell,  and  John 
D.  Garmody,  all  of  Seattle,  for  the  State. 

WEBSTER,  J.  Appellant,  Frank  Adams, 
was  chai^d  Jointly  with  Josle  Lytle  with 
the  c<nitiniiB8loii  of  the  crime  of  raicoDTagbiK, 
causing,  and  contributing  to  the  d^pendraicy 
of  a  female  diUd  under  the  age  of  18  years^ 
and,  from  a  judcmciit  of  conviction,  prose- 
cutes this  appeal. 

When  the  state  called  Us  first  witness,  ap- 
pellant objected  to  the  Introduction  of  any 
evidence  upon  the  ground  that  the  informa- 
tion ftiiled  to  state  facts  sufficient  to  consU- 
tnte  a  crime.  The  court  overruled  the  objec- 
tion, and  this  ruling  la  assigned  for  error. 
The  charging  part  of  the  Information,  omit- 
ting the  name  of  the  proBecutriz,  Is  as 
follows : 

"They,  said  Josie  I>tle  and  Frank  Adams, 
and  each  of  them,  in  the  county  of  Bang,  state 
of  Washington,  on  the  19th  day  of  Jolv,  1915, 
did  then  and  there  willfully  and  unlawfully 
encourage,  cause  and  contribute  to  the  deiwnd- 
ency  of  one  *  *  *  a  female  child  of  tiie  age 
of  sixteen  years,  by  putting  said  *  *  *  in 
danger  of  growing  up  to  lead  an  idle,  disso- 
lute and  immoral  life,  in  this,  that  said  Josie 
Lytle  and  Frank  Adams,  and  each  of  them, 
did  cause  and  encourage  said  *  *  *  to  resort 
to  a  drinking  saloon  m  the  dty  of  Seattle  and 
known  as  'Overland  Caf6,'  and  then  and  there 
did  cause  and  encourage  said  *  *  *  to  drink 
intoxicating  liffiiorB,  and  did  then  and  there  en- 
courage and  solicit  said  *  *  *  to  resort  to 
a  room  in  a  hotel  known  as  the  'Detroit  Uotel' 
in  said  db^  of  Seattle,  with  the  said  Josie 
Lytle  and  Frank  Adams,  and  eadi  of  then,  for 
immoral  purposes." 

The  applicable  provisionB  of  section  17.  c 
160;  Session  Laws  1918,  p.  631  (3  Bon.  ft  Bal. 
Code,  i  1887—17),  upon  which  the  informa- 
Uon  is  predicated,  reads  as  follows: 

"In  all  cases  where  any  child  shall  be  depend- 
ent or  delinquent  under  the  terms  of  this  act, 
the  parent  or  parents,  leeal  guardian  or  person 
having  custody  of  snc^  child,  or  any  other  per- 
Bon  who  shall  by  any  act  or  omission,  euoouraf  e, 
cause  or  otmtrioute  to  the  dependency  or  delin- 
quency *tt  such  child  shall  be  guilty  of  a  mis- 
demeanor.** 


Appellant  Insists  that  under  this  statata 

the  state  must  allege  and  prove  two  elaneiit% 
namely:  U)  That  the  child  In  question  was 
Impressed  with  the  character  of  degmdeiicT 
as  defined  by  the  Jnvmlle  court  law  prior  to 
the  commission  by  the  detaidant  of  the  acts 
(diarged  in  the  informatkm ;  and  09  that  the 
adts  iAkarged  to  have  been  committed  1^  the 
defendant  conlxUinted  to  that  already  eslet- 
Ing  state  or  condlti«i  of  dependeai?. 

The  state  contends  that  it  is  a  erime  under 
this .  statute  to  be  the  Initial  cause  of  a 
child's  destendency,  and  that  In  endt  case  it 
is  not  neceasary  either  to  allege  or  prove 
that  the  child  waa  HepmOeat  prior  to  the 
commission  of  the  acts  with  which  the  ac- 
cused is  diarged.  It  must  be  conceded  that 
the  statute  la  unfortunately  worded,  and  that 
a  literal  and'Banov  intermretatton  of  the 
language  empl<v©d  lends  SUKWrt  to  appel- 
lant's view ;  but  in  construing  the  sectlwi  we 
must  not  loee  sight  of  the  fact  that  it  la  a 
part  o£  the  JnTenlle  court  law,  and  the  bene- 
ficent purpoaee  of  that  law  must  constantly 
be  kept  in  mind. 

[1]  While  the  case  before  na  Involves  a 
charge  of  a  crime,  and  the  statute  Is  to  be 
construed  with  all  the  strlctoess  of  a  crimi- 
nal law»  yet  In  arriving  at  a  proper  con- 
struction we  are  mot  required  to  close  our 
eyes  to  the  broad  undwlylog  policy  and  the 
dominant  purpose  of  the  whale  law  of  which 
the  section  under  eonslderatkn  Is  a  part  It 
should  reaolre  cogent  and  compelling  reasons 
to  Induce  us  to  convict  the  Legislature  of 
enacUng  a  law  for  the  protecUon  of  children 
after  th^  have  reached  a  state  of  depend- 
en<9'  or  deUnauokcy  as  d^ed  by  the  act,  but 
of  wholly  neglecting  to  provide  protection  for 
children  who  have  not  reached  that  state  or 
condition.  To  sustain  sibilant's  contention 
It  would  be  necessary  to  hold  that  the  Leg- 
islature, by  the  enactment  under  considera- 
tion, had  made  it  criminal  f^r  one  to  commit 
an  act  or  series  of  acts  which  would  con- 
tribute toward  making  a  bad  child  worse,  but 
that  it  did  not  make  punishable  the  same  act 
or  acts  when  tb^  caused  a  good  ehild  to  be- 
come bad. 

[2]  It  Is  IncQucdvable  that  the  Leglalatnre 
Int^ided,  by  section  17,  to  render  dispunish- 
able one  who  causes  a  female  Juveolle  to  de- 
part from  the  path  of  rectitude  and  virtue, 
but  Intended  to  make  It  criminal  for  one  sub- 
sequently to  contribute  to  the  continuance  of 
the  dejrioratde  ccmdition  of  the  child  which 
had  been  brought  about  by  the  Initial  wrong- 
ful act.  To  so  ccmstnie  the  section  would  be 
to  read  out  of  it  the  word  "cause."  which  is 
perhaps  the  strongest  word  in  the  section.  If 
the  state  of  dependency  of  the  child  must  ex- 
ist prior  to  the  commission  of  the  acts  with 
which  the  defendant  is  charged,  how  can 
such  acts  be  said  to  cause  that  dependency? 
It  is  difficult  to  conceive  bow  a  subsequent 
act  can  be  the  cause  of  a  pre^istlng  condl- 
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Hon.  It  seems  dear  to.  ns  from  tbe  lan«aage 
of  tbe  section,  viewed  In  the  light  of  the 
wholesome  and  beneficent  purpose  of  the 
whole  oiactment,  that  It  was  the  Intention  of 
the  Legialatore.  to  place  before  the  children 
of  the  state  a  strong  shield  of  protection  hy 
declaring  that  no  one  shall  do  any  act  whlcb 
shall  place  a  cSiUA  In  danger  of  growing  up 
to  lead  an  Idle,  dissolute,  or  Immoral  life, 
or  who  shall  cause  or  encourage  a  child  to 
do  any  act,  tbe  commission  of  which  woald 
render  the  child  either  dependent  or  deltn- 
Qoent,  as  deflned  by  the  act. 

It  iB  not  BO  much  the  purpose  ot  section  17 
to  punish  crime  as  it  Is  to  protect  children, 
and  It  Is  manifest  that  Its  purpose  is  to  pre- 
vent children  from  becoming  delinquent  or 
dependent  as  well  as  to  assist  In  reclaiming 
children  after  they  have  reached  that  con- 
dition. The  fundamental  idea  of  the  Ju- 
venile court  law  is  to  protect  children,  and  to 
prevent  them  from  becoming  Impressed  with 
the  character  of  dependency  or  delinquency. 
It  Is  not  a  statute  of  reform,  but  a  statute  of 
prevention.  In  re  Landy.  82  Wash.  143,  143 
Pac.  885,  Ann.  Cas.  1816B.  1007. 

It  would  seem  monstrous  to  hold.  In  the 
absence  of  compelling  and  controlling  rea- 
sons, that  notwithstanding  the  fundamental 
idea  upon  which  the  law  is  based,  the  Le^s- 
lature  intended  that  the  hand  of  the  criminal 
law  ahould  be  palsied  against  preventing  de- 
{>endency  or  delinquency,  but  that  it  should 
be  stnmg  and  vigorous  in  reforming  or  re- 
claiming children  by  removing  them  from  a 
state  of  dependency  or  d^inquency  into 
which  they  had  already  fallen. 

The  Legislature  did  not  Intend  to  put  a 
premium  on  leading  virtuous  girls  astray. 
Subdivision  16  of  sertlon  l  of  chapter  160. 
Session  Laws  1913  (3  Rem.  &  Bal.  Cbde,  § 
1987—1),  define  a  dependent  child  as  b^g 
one  who,  from  any  cause,  Is  in  danger  of 
growing  up  to  lead  an  idle,  dissolute  or  Im- 
moral life.  A  child  may  be  dependent  un- 
der the  definition  of  this  subdivision,  and  yet 
be  neither  immoral  nor  dissolute.  A  child 
may  be  greatly  In  danger  of  growing  up  to 
lead  an  immoral  or  dissolute  life,  and  still 
be  both  moral  and  virtuous.  Consequently 
section  17  Is  leveled  against  the  doing  of 
any  act  which  exposes  the  child  to  that  dan- 
ger, whether  it  actually  results  In  leading  tbe 
child  into  idleness,  immorality,  or  vice,  or 
not. 

We  are  of  the  opinion,  therefore,  that  this 
secticm  is  twofold  in  Ita  operatlim:  First,  to 
make  criminal  the  oaamlsalfm  of  any  act 
which  encourages,  causes,  or  contributes  to 
causing  a  child  to  become  dependent  or  de- 
llnquoit  as  defined  1^  law ;  and,  aec<md,  that 
It  raiders  punlshaUe  any  act  whl6h  enconr- 
agsK,  causes,  or  contributes  to  the  contlau- 
ance  at  m  state  m  condition  of  dependsacy  or 
deUnqoency  whldk  already  exists.  It  im  jjust 
as  mudi  a  violation  of  the  statote,  and  Indeed 
a  much  greater  moral  wnmg,  to  be  tbe  au- 


thor of  a  child's  4vendeoc7  or  ddinqneney 
as  It  Is  to  encoorage  or  contritmte  to  the  con- 
tinuance of  a  preexisting  GtmdltlMi  of  de- 
pendency or  delinquency. 

[3]  Therefore,  where  the  charge  la  that  of 
originally  causing  and  bringing  about  a  state 
of  dependency  or  delinquency  of  a  child,  it  la 
not  necessary  either  to  allege  or  prove  that 
the  child  In  question  was  d^ndent  or  was  a 
juvenile  delinquent  person  prior  to  the  com- 
mission of  tbe  acts  with  which  the  accused  Is 
charged.  We  are  convinced  that  this  conclu- 
sion la  not  only  In  keeping  with  the  letter 
and  spirit  of  the  law,  but  that  it  Is  based  up- 
on the  plainest  principles  of  morality  and 
common  sense.  It  Is  also  the  rule  which  we 
conceive  to  bo  sustained  by  the  weight  of  au- 
thority. Ex  parte  Goldsworthy,  22  Cal.  App. 
354,  134  Pac.  352;  State  v.  Drury,  25  Idaho, 
787,  139  Paa  1129;  State  T.  Dunn,  63  Or. 
304,  99  Pac.  273,  100  Pac.  258. 

Appellant  cites  and  relies  upon  the  case 
of  State  V.  Williams,  73  Wash.  678,  132  Pac. 
415.  In  that  case  the  state  alleged  the  delin- 
quency of  the  child  prior  to  the  commission 
of  the  acts  charged  In  the  Information,  and 
the  offense  charged  was  that  of  contributing 
to  the  continuance  of  the  state  of  delinquen- 
cy which  already  existed.  Therefore  It  be- 
came necessary  for  the  state  to  prove  the 
prior  delinquency  as  alleged.  It  does  not 
hold  that  a  person  cannot  be  charged  under 
the  same  statute  with  the  crime  of  causing 
a  child  to  become  d^)eudent  or  d^lnqnent  in 
the  first  instance. 

It  is  nvxt  assigned  for  error  that  the  evi- 
dence Is  insufficient  to  support  the  verdict. 
Appellant's  argument  In  support  of  this  as- 
signment Is  based  largely  upon  the  idea  that 
a  prior  state  of  dependency  of  the  prosecu- 
trix was  not  proved,  and  this  view,  we  have 
already  said,  Is  unsound. 

[4]  The  testimony  was  conflicting,  but  the 
Jury  was  warranted  In  finding  from  the  ev- 
idence that  the  prosecutrix  was  of  the  age  of 
16  years,  and  resided  with  her  parents  in  tbe 
city  of  Seattle.  On  the  evening  of  July  19, 
1915,  she,  In  company  with  Josie  Lytle,  a 
married  woman  of  the  age  of  19  years,  went 
from  the  home  of  the  prosecutrix  to  an  Ice 
cream  parlor  in  the  downtown  district  of  tbe 
dty.  Later  In  the  evening  they  went  to  the 
Overland  Cafe,  a  restaurant  situated  near 
the  comer  of  Main  street  and  Second  Avenue 
South,  and,  after  remaining  there  a  short 
time,  they  walked  past  tbe  Union  Statical  as 
far  M  King  street,  where  they  first  saw  Ad- 
ams, with  whom  Josle  Lytle  was  acquainted. 
The  prosecutrix  was  then  Introduced  to  Ad- 
ams by  Josle  I^tle  It  was  finally  suggest- 
ed by  one  of  the  party — the  recon)  does  not 
disclose  which  one — that  they  return  to  the 
Overland  Cafft,  where  Adams  was  emplt^ed, 
and  have  something  to  eat.  With  their  sup- 
per they  drank  beer,  which  Adams  went  out 
and  procured  tnm  a  n^urby  saloon.  Tbey 
occupied  a  box  with  curtains  at  the  entrance. 
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This  was  about  8  o'clock  In  the  evening,  and 
later  they  attended  a  pabllc  dance  at  the 
Dreamland  rlnlr,  where  they  remained  for 
about  half  an  honr  as  spectators.  While 
there  Josle  Lytic  asked  the  prosecutrix  If 
she  wanted  to  stay  down  town  all  night,  and 
if  she  objected  to  "all  three  of  them  sleep- 
lug  In  the  same  bed,"  to  which  the  prosecu- 
trix made  no  answer. .  They  then  returned  to 
the  Overland  Caffi,  where  they  sat  at  one  of 
the  tables  until  11  o'clock,  when  they  ac- 
companied one  of  the  proprietors  of  the  caf€ 
to  the  Union  Station.  They  then  returned  to 
the  caf£,  where  the  appellant  told  prosecu- 
trix and  Josle  Lytle  that  the  night  clerk  at 
the  Detroit  hotel  came  <m  duty  at  midnight ; 
that  he  was  acquainted  with  the  night  clerk 
and  could  get  a  room  for  the  night.  While 
they  were  awaiting  the  arrival  of  the  night 
clerk,  a  policeman  who  was  acquainted  with 
the  prosecutrix,  and  who  had  followed  the 
party  on  their  return  from  the  Union  Sta- 
tion the  second  time,  went  Into  the  caf£  and 
found  the  party  sitting  In  a  booth  engaged  In 
conversation.  The  curtains  were  closed 
across  the  entrance  to  the  booth,  and  there 
were  three  glasses  on  the  table.  The  Oak- 
land Cafe  was  reputed  to  be  a  place  where 
prostitutes  resorted,  and  was  situated  In  a 
part  of  the  city  largely  occupied  by  Chinese 
and  Japanese  stores  and  gambling  houses. 
The  policeman,  after  questioning  the  prosecu- 
trix, took  her  to  the  police  station  and  placed 
her  in  the  custody  of  the  matron  of  the  ju- 
venile departmoit 

TTpon  these  facts  and  the  natural  and  rea- 
sonable inferenras  to  which  they  give  rise, 
the  J1117  was  warranted  in  finding  that  the 
appellant  was  guilty  of  caualng  prosecutrix 
to  bec<me  dependent  by  exi)oslng  her  to  im- 
minent danger  of  growli^  up  to  lead  an  Idle, 
dissolute,  and  Immoral  life,  and  this  question 
was  fairly  anbmitted  to  the  jury  under  prop- 
er Instructions. 

Affirmed. 

ELUS,  a  J.,  and  GEIADWIGK,  MOBRIS, 
and  MAIK,  JJ.,  concur. 


McOAFirRKY  et  ox.  v.  SNAPP.    (No.  13618.) 

(Supreme  Ooart  of  Washington.    Harcfa  2, 
1917.) 

1.  JtrnaMEWT  «=>31d— MoorpiCATioK— Powxeb 
or  CocBT. 

Rem.  Code  1918,  S  235,  provides  that  the 
court  may,  on  application  and  good  cause  shown, 
in  a  case  where  the  summons  Is  not  served  per- 
sonally, allow  defendant  to  defend  after  judg- 
ment. Section  303  provides  that  the  coart  may 
relieve  a  party  from  a  judgment  taken  against 
him  through  bis  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  Section  464  pro- 
vides that  the  court  may  relieve  by  granting  a 
new  trial  for  mistakes,  n^ect,  or  omission  of 
the  clerk  or  irregularity  In  obtaioing  Judgment 
for  tnni  by  the  succewful  pertar,  for  errone- 
ous proceednigB  agalntt  a  minor  for  the  death 


of  one  ot  the  parties  prior  to  judgment  or  for 
unavoidable  casualty  or  mlBfortuue.  Held, 
that  to  obtain  the  ralef  provided  for  by  such 
sections  the  application  for  modification  most 
be  accompaniea  by  some  traversable  aU^tlon 
of  fact  snowing  cause  tor  tiie  rdtef  amd. 

[Ed.  Not&— For  otiier  easu,  see  Judgment, 
Cent  Dig.  I  617.1  . 

2.  JUnOMBNT    <8=5307    —    Hodzftcation  — 

POWEBS  or  COUBT. 

Under  such  sections,  it  is  no  ground  for 
modification  of  a  judgment  tbat  the  court  In- 
advertently omitted  a  providon  wfalcfa  it  had 
intended  to  make. 

[Ed.  Note.— For  other  easM,  aee  Jndfmeat, 
Gent  Dig.  {  599.] 

3.  JUDOHSNT  «=9316— MODinOATION  — Pow- 

EBS  or  COUBT. 

While  the  court  has  liferent  power  to  make 
its  judgment  speak  the  truth,  and  may  do  this 
on  its  own  motion  at  any  time,  to  warrant 
such  action  the  error  must  appear  on  the  face 
of  the  record,  and  the  court  cannot  in  tb\s  man- 
ner modify  a  judgment  entered  in  accordance 
with  Its  directions. 

[Ed.  Note.— For  other  casea.  see  Judgment, 

Cent  Dig.  1  815.3 

4.  JnoOlCBNT  ®=:>321  —  HOOinOATION  —  Pow- 
BBS  OF  CoUBT. 

Remedy  for  failnre  of  the  court  to  direct 
judgment  for  all  the  relief  to  whldi  the  pre- 
vailing party  is  entitled  ties  by  reqoeat  before 
entry  of  judgment  or  by  motion  for  new  trial, 
and  he  cannot  allow  the  judgment  to  pass  un- 
questioned, and  be  entered,  and  then  ask  cor- 
rection. 

[Ed.  Note.— For  other  csaea,  see  Judgment, 
Cent  Dig.  il  610,  620.] 

Department  2.  Ajppeal  from  8ap»ior 
Court,  King  Ooimty ;  Kenneth  Macklntoah, 
Judge. 

Suit  by  Patrick  MeCaffreiy.and  wife  against 
Cora  S.  Snapp,  Judgment  was  entered  Cor 
complainants,  but  wag  modified,  and  com- 
plainants appeaL  Modified  Judgmoit  aet 
aside,'  and  cause  remanded,  with  InatracOtmB 
to  rdnstate  original  judgment. 

S.  A.  Keenan  and  Emory  B.  Hess,  both  of 
Seattle,  for  appellants.  Roy  L.  Cadwallader, 
of  Seattle,  for  respondent 

FULLERTON,  J.  The  appellants,  being 
the  owners  of  certain  furniture  and  fixtures 
In  a  hotel  in  the  dty  of  Seattle,  together 
with  a  lease  of  the  hotel  property,  contract- 
ed to  sell  the  same  to  the  respondent  for 
$1,800.  As  a  consideration  for  the  sale  the 
respondent  paid  to  the  appellants  the  sum  of 
fSOO  and  agreed  to  pay  the  balance  In  month- 
ly Installments  in  varying  amounts ;  the  de- 
ferred payments  being  evidenced  by  promlsi- 
sory  notes.  The  deferred  payments  were  se- 
cured by  a  deed  to  certain  real  property  In  a 
neighboring  dty,  the  contract  providing  that, 
if  the  purchaser  should  fall  or  neglect  to  pay 
the  instalments  or  any  of  them  when  doe, 
the  conveyance  should  become  absolute,  and 
the  same  should  be  deemed  and  taken  to  be 
In  full  satlsfacUon  of  the  debt  The  deed, 
together  with  the  notes,  was  deposited  In 
escrow  with  a  bank.  Tbe  respondent  refused 
to  pay  any  of  the  notes  when  they  fell  due, 
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and  announced  tbat  she  had  elected  to  turn 
the  deed  oy&c  to  the  an>dUaDtB  In  satisfac- 
tion of  the  purchase  price. 

The  appellants,  conceivlDg  that  they  had 
been  overreached  and  defrauded  in  the  trana- 
actlon  t>y  the  respondent,  brought  the  present 
action  to  cancel  and  set  aside  the  sale  and 
recover  possession  of  the  property.  In  their 
complaint  the  appellants  set  forth  the  fraud, 
and  alleged  that  they  bad  tendered  to  the 
respondent  the  sum  paid  In  cash,  and  bad  de- 
livered to  her  an  order  on  the  bank  for  the 
deed  and  notes  held  by  It  Issue  was  taken 
by  the  resirandent  on  the  allegations  of  frand, 
the  tender  of  the  cash  payment,  and  the  order 
for  the  notes  and  deed,  however,  being  specif- 
ically admitted.  A  trial  was  had  on  the  dis- 
puted questions,  at  the  conclusion  of  which 
the  court  announced  Its  judgment  in  the  fol- 
lowing words: 

"Take  a  decree  canceling  the  contract  re- 
storing poasessiwi  to  the  plafati^  and  |3X>0 
and  costs." 

Thereafter,  on  January  11,  1019,  notice 
thereof  having  been  first  duly  given  to  the 
respondent's  counsel,  a  judgment  and  decree 
in  the  following  language  was  signed  and  en- 
tered: 

"The  above-entitled  caosfa  coming  on  regular- 
ly for  trial  on  January  6th  before  the  court, 
without  a.  jury,  plaintiffs  being  represented  by 
tlieir  attorney  S.  A.  Kecnan,  and  the  defend- 
ant by  her  attorneys  Beeler  &  Sullivan,  and  all 
thincs  being  regular,  and  after  considering  the 
evidence  offered  by  the  respective  parties  to- 

f ether  with  tiie  argument  of  counsel:  It  ia 
erehy  adjudged  and  decreed  that  the  allega- 
tions and  averments  In  plaintiffs*  complaint 
relative  to  the  fraod  and  deception  practiced 
on  plaintiffs  by  defendant  A.  It-  Roulett  and 
the  Squire  Investment  Company  are  sustained 
by  the  evidence.  It  is  further  ordered,  adjudg- 
ed and  decreed  that  the  so-called  escrow  agree- 
ment, a  copy  of  which  is  annexed  to  plaintiffs' 
complaint,  oe,  and  the  same  is  hereby  set  aside 
and  canceled.  It  is  further  ordered,  adjudged 
and  decreed  that  the  property  herein  describ- 
ed, to  wit,  all  furniture,  furnishings  and  uten- 
sils of  tbe  Pickwick  Hotel  at  1409  Boren  ave- 
nue, Seattle,  on  presentation  to  tbe  defendant  of 
a  copy  of  this  decree,  be  immediately  thereupon 
delivered  to  these  plaintiffs;  and  It  ia  likewise 
ordered,  adjudged  and  decreed  that  upon  the 
prescutation  of  copy  of  this  judgment  and  de- 
cree to  the  defendant,  that  she  sign  and  exe- 
cute a  reassignment  of  the  lease  of  said  hotel 
to  these  plaintiffs;  and  it  is  further  ordered, 
adjudged  and  decreed  that  plaintiffs  have  and 
recover  of  defendant  Cora  S.  Snapp  in  tbe  sum 
of  me  hundred  dollars  (LOGi,  together  with  the 
costs  and  disbarsements  of  this  action." 

Tbe  respondmt  within  the  time  prescribed 
by  statute  moved  for  a  new  trial,  setting 
forth  all  of  the  statutory  gronnds.  This  mo- 
tion the  trial  court  denied  on  January  IS, 
1916.  Tbe  respmdent  thereupon  gare  notice 
of  appeal  from  the  Judgment,  and,  on  her  re- 
quest, the  amount  of  a  supersedeas  bond  was 
fixed  in  the  sum  of  $800.  The  bond  was  not 
furnished,  and  the  appellants  caused  an  ex- 
ecution to  issue  on  the  judgment  under  which 
they  were  restored  to  possession. 

On  March  7,  1916,  the  reqtondent,  appear- 
ing by  her  attorney,  moved  tiw  court: 


"That  the  defendant  be  placed  in  statu  quo  by 
restoring  to  her  the  warranty  deed  to  Patriu 
McCaffrey  and  put  in  escrow  with  the  Nation- 
al Bank  of  Commerce,  by  returning  to  her  the 
notes  menticmed  in  said  escrow  agreement  and 
by  plaintiffs  paying  to  defendant  the  three  hun- 
dred dollars  ($300.D(M  paid  by  d^dant  to  the 
plaintlfb  in  pursuance  to  said  agreement." 

The  motion  was  heard  on  March  27,  1916. 
At  that  time  the  court  entered  tbe  following 
decree: 

"The  above-entitled  ease  coming  on  regularly 
for  hearing  on  March  27,  1916,  on  defendant's 
motion  to  amend  decree  and  plaintiffs  being  rep- 
resented by  their  attorney  S.  A.  Keenan  and 
the  defendant  being  represented  by  her  attor- 
ney Roy  L.  Cadwallnder,  all  tilings  being  regu- 
lar, and  the  court  having  heard  the  evidence  end 
argument  of  counsel  and  being  fully  advised  in 
the  premises,  doth  make  the  following  amended 
decree:  It  is  her^y  ordered,  adjudged  and  de- 
creed that  the  allegations  and  averments  in 
plaintiffs'  complaint  relative  to  the  fraud  and  de- 
ception practiced  on  plaintiffs  by  defendant  A. 
R.  Roulett  and  the  Sauire  Investment  Com- 
pany are  sustained  by  tbe  evidence.  It  Is  fur- 
ther ordered,  adjudged  and  decreed  that  the  so- 
calied  escrow  agreement,  a  copy  of  which  Is  an- 
nexed to  the  plaintiffs'  complaint,  be  and  the 
same  is  hereby  canceled  and  set  aside.  It  is 
further  ordered,  adjudged  and  decreed  that  tbe 
property  therein  described,  to  wit,  all  the  furni- 
ture, furnishings  and  utensils  of  the  Pickwick 
Hotel,  at  1409  Boren  avenue,  Seattle,  on  pres- 
entation to  the  defendant  of  a  copy  of  this 
decree  be  Immediately  thereupon  delivered  to 
these  plaintiffs.  It  is  further  ordered,  adjudg- 
ed and  decreed  that  upon  the  preeentatiim  of 
copy  of  this  Judgment  and  decree  to  the  de- 
fendant that  she  sign  and  execute  a  reassign- 
ment of  tbe  lease  of  said  hotel  to  these  plain- 
tiffs. It  is  further  ordered,  adjudged  and  de- 
creed that  the  National  Bank  of  Commerce  of 
Seattle  return  to  tbe  defendant,  Cora  S.  Snapp, 
the  warranty  deed  and  notes  placed  in  escrow 
with  said  Mink  under  the  provisions  of  said 
escrow  agreement  hereinbefore  canceled  and  set 
aside.  It  is  further  ordered,  adjudged  and  de- 
creed that  tbe  defendant  have  and  recover  from 
the  plaintiffs  Patrick  McCsffrey  and  Mary  Mc- 
Caffrey, fait)  wife,  the  sum  of  three  hundred  dol- 
lars ($300.00),  which  amount  the  defendant 
paid  (111  the  canceled  escrow  agreement,  at  tbe 
in<.'<'i>tinn  of  tbe  said  agreement,  less  the  sum 
of  oue  hundred  dollars  ($100.00)  damages  al- 
lowed tbe  plaintiffs  under  the  allegations  of  the 
complaint,  costs  in  the  ori^al  action,  and 
thirty  dollars  ($30.00)  allowed  by  the  court  on 

ElaiDtiffs*  order  to  show  cause,  said  $^.00  be- 
ig  allowed  by  tbe  court  for  unnaid  gas  and 
water  bills  which  accrued  during  the  time  the 
defendant  was  in  Tioggession  of  tbe  Pickwick 
Hotel,  and  for  rents  collected  by  tne  defendant 
in  advance  of  the  time  of  her  evictim  from  said 
premises;  that  said  sum  of  one  hundred  thirty 
dollars  ($130.00)  and  costs  are  to  be  deducted 
from  the  three  hundred  dollars  ($300.00)  due 
the  defendant  from  the  plaintiffs,  and  tbe  de- 
fendant is  entitled  to  tbe  balance;  that  said 
costs  herMnbefore  mentioned  do  not  include  tbe 
costs  at  the  hearing  on  defendant's  motion  to 
amend  decree  and  plaintiffs'  order  to  show 
cause,  each  side  paying  their  own  costs  in  that 
behalf." 

No  showing  of  cause  for  modification  of 
the  Judgment  accompanied  the  motion,  nor 
was  any  evidence  Introduced  at  tbe  hearing 
had  thereon  showing  or  tending  to  show  a 
•cause  for  modification.  The  statement  of 
facts,  however,  recites  that  the  "court 
through  inadvertence  omitted  from  the  oral 
announcement  of  the  decision  a  provision 
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toe  the  return  of  the  stun  of  $300  paid  to 
the  plaintiff  by  the  defendant,"  and  "that 
there  was  omitted  from  said  Judgment  and 
decree  any  reference  to  the  sum  of  $300,  and 
that  the  matter  was  not  then  called  to  the 
attention  of  the  court"  This  appeal  Is  from 
the  amended  Judgment,  the  appellants  con- 
tending that  tiie  court  was  without  power  to 
modify  or  amend  the  original  Judgment  on 
the  mere  motion  of  the  Judgment  debtor  for 
the  cause  stated  by  the  court. 

We  have  held  that  In  this  state  Judgments 
have  no  period  during  which  they  are  sab- 
Ject  to  change  or  modification  by  the  court, 
such  as  a  Judgment  had  during  the  term  at 
common  law ;  but  that,  on  the  contrary.  Judg- 
ments regularly  entered  after  the  time  with- 
in which  a  motion  for  a  new  trial  may  be 
Hied  have  all  the  conclusiveness  of  a  Judg- 
ment at  common  law  after  term,  and  can 
only  be  modified  or  vacated  in  the  manner, 
and  for  some  one  or  more  of  the  causes,  pro- 
vided by  the  statute  for  vacating  or  modify- 
ing Judgments.  Keith  v.  Sose,  59  Wash.  197, 
109  Pac.  810;  State  ex  rel.  McConlhe  v. 
Stelner,  58  Wash.  578,  109  Paa  67 ;  OkazakI 
T.  Sussman,  70  Wash.  622, 140  Pac.  904. 

[1]  TumlDg  to  the  statutes  we  find  noth- 
ing which  warrants  the  vacation  of  a  Judg- 
ment and  the  entering  of  another  and  differ- 
ent Judgment,  because  the  presiding  Judge  In- 
advertently omitted  something  therefrom 
which  he  would  have  included  In  it  had  it  been 
called  to  bis  attention.  By  section  235  (Bern. 
Code)  the  court  may,  on  appllcatloo  and  good 
cause  shown,  In  a  case  where  the  summons 
Is  not  served  personally,  allow  a  defendant 
to  defend  after  Judgment;  by  section  303  It 
may  relieve  a  party  from  a  Judgment  taken 
against  him  through  bis  mistake.  Inadver- 
tence, surprise,  or  ezcoaabte  neglect;  and  by 
section  464,  It  may  relieve  by  granting  a  new 
trial,  fcr  mistakes,  neglect,  or  omission  of 
the  derk  or  Irregularity  in  obtaining  the 
Judgment,  for  fraud  practiced  by  the  success- 
ful party,  for  errcmeous  proceedings  against 
a  minor,  for  the  death  of  one  of  the  parties 
prior  to  Judgment,  for  unavoidable  casualty 
or  mlsfwttme  preventing  tbe ,  party  from 
prosecuting  or  defending  and  for  error 
shown  a  minor.  To  obttin  the  vcUef  pro- 
vided for  by  these  prorisloDs  of  tbe  statute, 
moreover  the  appUcatlon  must  be  accom- 
panied by  some  traversable  allegation  of  fact 
showing  cause  for  tlia  relief  asked.  A  mere 
naked  application  is  not  snffldent  The  op- 
posing party  Is  entitled  to  controvert  the  ap- 
plication,  and  to  do  this  he  most  be  advised 
as  to  the  gronnds  of  the  appllcati<ni. 

[2]  It  is  plain,  we  think,  that  the  raason 
assigned  for  the  modification  of  this  judg- 
ment doee  not  fall  within  any  of  the  statu- 
tory provislonB  dted.  ^le  failnre  of  the, 
oourt  to  give  all  of  the  rdlef  It  otlierwlB^ 
would  have  giren  had  the  order  for  Jvdg- 
Toent  or  the  Judgment  ItseU  been  more  fully 


considered  is  clearly  not  <»ie  of  the  aiomex^ 
ated  grounds,  and  this  !■  all  Oat  tba  prec- 
ent  record  discloses. 

[1]  But  it  la  said  that  the  court  has  In- 
herent power  to  make  its  Judgment  speak  tlie 
truth,  and  this  it  may  do  on  Its  own  motion 
at  any  time.  The  proportion  as  stated  la 
no  doubt  true,  but  we  cannot  conceive  that 
this  Is  a  case  of  that  sort.  If  the  court  di- 
rects Jn<tement  for  one  party  and  the  clerk 
enters  it  for  another,  or  if  the  court  directs 
a  certain  Judgment  and  another  and  differ* 
ent  Judgment  is  entered,  doubtless  tbe  court 
can  order  its  correction  when  tbe  matter  ta 
brought  to  Its  attention ;  but  the  error  most 
appear  on  the  face  of  the  record ;  the  court 
cannot  in  this  manner  c<MTect  or  modify  a 
Judgment  entered  in  accordance  with  its  dl- 
rectioca. 

[4]  It  is  not  asserted,  ot  course,  that  there 
is  no  remedy  for  a  failnre  of  the  court  to  di- 
rect a  Judgment  for  all  of  tbe  relief  to  which 
the  prevailing  party  is  entitled.  The  remedy 
lies  in  another  direction.  For  failure  of 
this  sort  the  party  must  presexit  the  request 
before  Judgment  is  entered,  either  by  an  ex- 
ception to  the  order,  a  motl<m  for  a  new 
trial,  or  by  presenting  a  form  embodying  all 
that  he  dalms.  He  cannot  allow  the  order 
to  pass  unquestioned,  a  Judgment  to  be  en- 
tered according  to  the  ordw,  and  then  ask  a 
correction  after  entry,  unless,  of  course,  he 
brings  himself  within  some  of  the  statutorr 
grounds  tor  vacating  or  modlfjrlng  the  Judg- 
ment. 

Our  conclusion  Is  that  the  court  erred  In 
entering  the  modified  Judgment  The  order 
of  this  court  la,  therefore,  that  the  modified 
Judgment  be  set  aside,  and  the  cause 
manded,  with  InstmctlonB  to  relnitate  the 
original  Judgment 

MOBBIS,  MOUNT.  PABKBB,  and  HOIi- 
OOMB,  JJh  concor. 


EUaQEE  V.  HAMMOND.   (No.  13524.) 
(Supreme  Court  of  Washington.  Feb.  24,  1917.) 

1.  Banks  ano  Bankimo  «=»80(4)— Ihsoi,vbk- 
CT  —  Tauer  Fdno  Guau  —  Foixowuta 

MONBT. 

That  one  may  have  a  preferred  claim  against 
the  recdver  of  a  bank  because  of  it  faaving 
been  accountable  to  him  as  trustee  for  mon- 
ey which  it  received,  it  must  be  shown  that  the 
money,  or  property  which  can  be  considered  a 
substitute  therefor,  passed  Into  the  receiver's 
hands ;  the  right  depending  ou  title  to  property, 
and  not  od  debt 

[Ed.  Note.-~For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  ISTTiSS.] 

2.  Bahkb  and  BAHKino  ^E»80(4)— Ihbolvkn- 
OT— Tbust  Fund  Cxjuic— Foixowzna  Uon- 
■T— PBBsmipnoR. 

The  money  which  passed  into  the  hands  of 
a  bank's  recdver  cannot  be  presumed  to  be  that 
which  it  held  in  trust  so  as  to  give  the  cestui 
que  trust  a  prelferrod  claim,  on  the  theory  that 
ft  wlU  be  presumed  to  have  paid  out  its  own 
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numer  rather  dian  tliat  moh  boieflciary, 
where  the  bank  lepodiated  and  openly  ignored 
the  tnut 

[Ed.  Note.— For  other  cases,  see  Banks  and 

Banking,  Cent.  Dig.  »  1877188.] 

8.  Trial  «=»405(2)  —  Exceptioot  to  Find- 
UTos  or  Pact— TniB  fob  Fujng. 
The  fire  daya  for  filing  written  exceptions 
to  findinsB  of  uct  in  a  decision,  under  Rem. 
Code  1916.  I  388,  have  relation  to  the  date  of 
signing,  fiUnt  or  serving  of  decision,  and  not  to 
the  date  of  prepaiatim  and  serrins  ot  proposed 
findings. 

.IBi.  Not&— For  other  cases,  sea  Trial.  Cant. 
Dig.  I  964.] 

4.  Banks  ahd  Bahking  ^stSOCO—lseourw- 

OT  —  iNTEBSrr    OR    CI.AZIC  —  RSPITDIAlliD 

Tkust. 

One's  claim  acainst  the  receiver  of  a  bank 
for  money  which  it  received  for  him  as  trustee, 
beinit  that  of  a  simple  creditor,  it  being  impossi- 
ble to  trace  the  money  into  the  receiver's  hands 
he  is  entitled  to  interest,  from  the  date  of  the 
bank's  refusal  of  demand  for  payment. 

pSd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  |  191.] 

6.  Costs  *=»280— Opt  Affbax. 

The  appellant,  receiver  of  a  bank,  being  suc- 
cessful on  the  only  controversy  on  his  appeal, 
right  of  a  claimant  aa  a  preferred  creditor.  Is 
entitled  to  the  costs  thereof. 

[Ed.  Note.— For  other  cases,  see  Costs.  Cent. 
Dig.  ti  869-876.] 

Department  2.  Appeal  from  Superior 
Court,  Padflc  County;  A.  E.  Bice.  Judge. 

Action  by  A.  O.  Rugger  against  A  W. 
Hammond,  recelrer  of  the  Raymond  Trust 
Company.  .Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Beremed  and  remanded, 
wtth  directions. 

Iiockarby  &  Couden,  of  South  Bend,  for  ap- 
pelant W.  H.  Abel,  of  Montesano,  and  Rob- 
ert O.  Chambers,  of  Raymond,  for  re- 
spondent. 

PABKEB,  J.  Tblfl  actloa  wu  originally 
commenced  In  the  superior  court  for  Padflc 
county  by  the  plaintiff,  Rnnpr,  against  the 
Baymond  Trust  Company,  a  banking  corpo- 
ration, to  recover  the  sum  of  $3,561.69  which 
be  claims  liad  bem  rac^Yed  by  diat  company 
for  him  as  the  proceeds  of  the  sale  of  cntain 
local  Inqtrovement  bonds  bdon^ng  to  him. 
Thereafter  the  Raymond  Trust  Company  be- 
came Insolvent,  when  Its  property  and  af- 
folrs  passed  Into  the  hands  of  the  defendant, 
Hammond,  as  receiver  tor  the  benefit  of  Its 
creditors,  and  thereafter  the  case  proceeded 
to  trial  as  against  the  receiver  upon  an 
agreed  statement  of  facts  in  accordance  with 
wbltih  the  pleadings  were  deemed  by  aU  par- 
ties concerned  to  be  amended.  The  contro- 
versy as  thus  presented  to  the  superior  court 
and  as  here  presented  haa  to  do  with  the 
claimed  right  of  Bugger  to  have  returned  to 
him  from  the  assets  of  the  trust  company  in 
the  lands  of  ttie  recover  an  amount  equal  to 
his  claim  in  preference  to  the  ri^ts  of  the 
general  creditors  of  the  tmst  company.  In 
other  words,  whether  the  moneys  of  Rugger 
so  received  by  the  trust  company  constitute 


a  trust  fund  buoeable  Into  the  assets  of  the 
trust  company  now  In  the  hands  of  the  re- 
cover. The  trial  In  the  superlw  court  re- 
sulted In  judgment  and  decree  In  favor  of 
Rugger,  establishing  his  prefer«ice  rl|^t  to 
have  returned  to  him  from  the  assets  of  the 
trust  company  in  the  hands  of  the  receiver 
an  amount  equal  to  the  money  so  received  by 
It,  less  the  sum  of  $696.80  received  by  him, 
which  the  trial  court  decided  was  chargeable 
as  an  offset  against  his  claim.'  From  this 
Judgment  and  decree  the  receiver  has  ai^e&l* 
ed  to  this  court. 

The  detail  facts  are  not  in  dispute,  though 
there  Is  serloua  controversy  as  to  Inferences 
to  be  drawn  therefrom.  They  are  all  stipu- 
lated, except  as  to  one  or  two  minor  matters 
appearing  uncontradicted  in  the  deposttloQ 
of  one  witness,  and  may  be  summarized  as 
follows:  Early  In  the  year  1913,  one  A  H. 
Steeples  entered  into  a  contract  with  the  dty 
of  Raymond  for  the  construction  of  two  local 
Improvements,  for  which  there  became  pay- 
able to  him  In  local  improvemrat  bonds  the 
sum  of  $6,800.  On  February  6, 1913,  Staples 
being  Indebted  to  Rugger  In  the  sum  of  $3,- 
389.14,  evidenced  by  promissory  notes,  duly 
assigned  in  writing  to  him  93,651JS9  of  the 
local  improvement  bonds,  the  proceeds  of  the 
sale  of  which  were  to  be  applied  on  that  in- 
debtedness. On  the  same  day  Rugger  and 
Staples  agreed  that  all  of  the  local  Improve- 
ment bonds  should  be  sold  to  certain  pur- 
chasera  in  Seattle  and  Tacoma  when  issued, 
evidently  with  the  underatandiag  that  the 
bonds  should  be  forwarded  to  the  purchasers 
through  the  Baymond  Trust  Company,  and 
that  It  should  collect  the  proceeds  thereof 
for  them.  In  August,  1913,  Rugger,  being 
about  to  depart  for  California  on  a  visit,  de- 
pocdted  this  assignment  with  the  Raymond 
Trust  Company,  with  instructions  to  apply 
the  proceeds  of  the  sale  of  the  bonds  when  re- 
ceived by  it  to  the  payment  of  the  debt  owing 
by  Staples  to  him  and  credit  his  account 
with  the  amount  so  collected,  Oie  notes  evi- 
dencing audi  debt  apparently  also  bdi^  in 
the  hands  of  the  tmst  company  at  that  time 
for  collection.  This  the  trust  company  agreed 
to  da  While  the  face  value  of  the  bonds  b»- 
slgned  by  Staples  to  Bugger  vras  somewhat 
In  excess  of  the  principal  of  the  debt  to  the 
payment  of  wbidi  ttidr  proceeds  were  to  be 
applied.  It  is  a  fair  Interpretation  of  the  stl^ 
ulated  facts  that  Bugger  was  to  have  the  full 
sum  of  $3,661^10  in  payment  of  the  debt 
This  may  be  accounted  for  by  the  fact  that 
Interest  would  accrue  upon  the  debt  before 
the  Issuance  and  sale  of  the  Nmds.  In  De- 
cember, 1913,  the  bonda  were  duly  issued  by 
the  dty,  and.  In  pursuance  of  the  understand- 
ing existing  between  all  parties  concerned, 
were  delivered  to  the  trust  company,  to  the 
end  that  they  be  forwarded  to  the  purchasers 
at  Seattle  and  Tacoma  and  the  iHm»eda  col- 
lected by  the  trust  company  for  Bugger  and 
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Ste^les.  Shortly  tbereafter  In  due  conrse, 
In  December,  1913,  the  proceeds  were  receiv- 
ed by  the  trust  company.  Instead  of  apply- 
ing $3,561.50  of  the  proceeds  of  the  sale  to 
the  payment  of  the  notes  evidencing  the  debt 
due  to  Ru^er  from  Steeples,  In  pursuance 
of  the  understanding  had  between  the  trust 
company  and  Rugger,  it  credited  upon  Its 
books  the  whole  of  the  proceeds,  being  $6,408, 
to  Steeples'  deposit  account.  It  Immediately 
thereafter  applied  $1,654  thereof,  evidently 
by  Steeples'  consent,  towards  the  payment  of 
a  $4,100  debt,  then  owing  by  iitm  to  the  trust 
company,  $2,500  of  which  debt  was  secured 
by  mortgage  upon  a  contracting  outfit,  and 
also  paid  to  Steeples  therefrom  $500  in  cash, 
leaving  $4,344  standing  to  the  credit  of  Stee- 
ples upon  his  deposit  account.  As  to  what 
was  further  done  with  this  balance  either  by 
Steeples  or  the  trust  company  we  are  not  in- 
formed by  this  record,  except  as  it  would 
seem  to  follow  as  a  matter  of  course  that  the 
money  was  used  by  the  trust  company  In  the 
usual  course  of  Its  banking  business.  On 
March  23, 1014,  Rugger  having  returned  from 
California,  demanded  of  the  trust  company 
$3,551.59,  the  amount  of  his  portion  of  the 
proceeds  of  the  sale  of  the  bonds  which  had 
been  received  by  It  for  him.  This  demand 
the  trust  company  refused  to  comply  with. 
On  March  30,  1914,  the  debt  owhig  from 
Steeples  to  Rugger  remaining  wholly  unpaid, 
because  of  the  failure  of  the  trust  company 
to  apply  the  proceeds  of  the  sale  of  the  bonds 
thereon  as  agreed,  Steeples  gave  to  Rugger  a 
mortgage  upon  certain  property  to  further  se- 
cure that  debt.  The  trial  court  concluded 
from  ttie  detailed  statement  of  account  of 
this  property  contained  In  the  agreed  state- 
ment of  f&ct  that  tbereafter  Ru^er  received 
ns  the  proceeds  thereof  the  sum  of  $606.80. 
In  July,  1914,  this  action  was  commenced  by 
Hugger  against  the  trust  company.  On  Sep- 
tember 23,  1914,  the  trust  company  was  ad- 
Judged  Insolvent  when  its  affairs  and  proper^ 
ty  passed  Into  the  hands  of  ai^ellant  as 
receiver  tar  the  benefit  of  Its  creditors. 
Thereafter  the  case  was  tried,  resulting  In 
Judgment  and  decree,  awarding  to  Bugger  as 
a  pruned  dalm  against  all  the  assets  In 
the  hands  of  appellant  as  receiver  the  sum 
of  $2,854.70,  being  $696.80  less  than  the  total 
amount  claimed.  At  the  time  the  Raymond 
Trust  Company  became  Insolvent  and  passed 
Into  the  hands  of  appellant  as  receiver,  it 
tbm  had  on  hand  the  sum  of  $2,830.60  In  cash 
and  no  more,  which  passed  into  his  hands 
with  its  other  assets. 

No  serious  contention  is  here  made  but 
that  when  the  trust  company  received  the 
proceeds  of  the  sale  of  Rugger's  Interest  In 
the  local  Improvement  bonds  It  became  a 
trustee  of  the  money  so  received  and  account- 
able to  him  therefor  as  sudi.  Nor  is  it  here 
contended  but  that  Rugger's  ri^ts  as  against 
the  receiver  of  the  trust  company  are  at  least 
eaual  to  thoM  of  a  general  credltOTi  entitling 


him  to  share  as  such  In  the  proceeds  of  the 
assets  In  the  hands  of  the  receiver.  Let  us 
be  reminded  that  this  is  not  now  a  contro- 
versy between  Rugger  and  the  trust  company 
wherein  the  question  of  the  trust  relation  be- 
tween them  would  be  little  else  than  aca- 
demic, since  then,  of  course,  he  could  subject 
all  of  the  trust  company's  property  to  the 
satisfaction  of  his  claim,  which  he  could  also 
do  If  there  existed  only  the  ration  of  debtor 
and  creditor  between  them.  Care  must  be 
exercised  to  the  end  that  we  be  not  led  astray 
by  the  thought  that  the  receiver  stands  In  the 
shoes  of  the  trust  company  and  has  only  the 
rights  enjoyed  by  and  is  subject  to  all  the 
obligations  of  the  trust  company.  Speaking 
generally,  It  Is  true  that  this  thought  has 
much  to  do  with  the  determining  of  the 
rights  of  claimants  of  fnnds  or  property  in 
the  hands  of  parties  who  are  successors  in 
interest  of  trustees  of  such  claimants,  but  it 
Is  far  from  being  of  controlling  influence 
when  the  question  Is  whether  or  not  the  prop- 
erty so  claimed  Is  the  seme  property  In  fact 
or  in  law  as  that  which  was  received  and 
held  in  trust  for  the  claimant  by  his  trustee. 

[1]  Now,  In  80  far  as  we  are  concerned 
with  the  trust  theory  upon  whldi  Rugger 
seeks  recovery  here,  we  are  confronted  with 
a  question  of  title  and  not  a  question  of 
debt.  Manifestly  In  so  far  as  Rugger  seeks 
recovery  upon  that  theory,  this  is  notblng 
more  nor  less  than  action  to  recover  proper*^ 
ty,  and  the  fact  that  he  seeks  recovery  of  his 
property  In  a  changed  or  substituted  form 
such  as  In  the  eyes  of  the  law  might  make 
it  still  his  property  does  not  In  the  least 
change  the  nature  of  the  ground  of  recovery 
which  he  here  Invokes.  Such  change  of  form 
In  the  property  has  to  do  only  with  the  de- 
scription and '  Identity  thereof.  As  said  by 
Justice  Feckham,  speaking  for  the  New  York 
Court  of  A[^>eals  In  Holmes  v.  Oilman,  138 
N.  Y.  369,  34  N.  B.  206,  aO  L.  B.  A.  066,  S4 
Am.  St.  Rep.  463: 

"The  right  has  its  basis  in  the  right  of  pnqwr- 
tr,  and  the  court  proceeds  on  the  principle  that 
the  title  has  not  been  effected  by  the  dianfe 
made  of  the  trnst  fnnds,  and  the  eestni  qne 
tmst  has  hia  opdon  to  claim  the  propert:r  and 
its  Increased  value  as  representing  his  original 
fund.  The  right  to  follow  and  appropriate  ceas- 
es only  when  the  means  of  ascertaiament  fafl. 
It  is  a  question  of  title" 

— and  as  even  more  tersely  stated  by  Chief 
Justice  Alvey,  speaking  for  the  Court  of  Ap- 
peals of  Maryland  in  Ekiglar  v.  OfTutt,  70 
Md.  78,  16  Atl.  497,  14  Am.  St  Rep.  332: 

"The  true  owner  of  a  fund,  traced  to  the  pos- 
session of  another  has  a  rifcht  to  have  It  restor- 
ed, not  as  a  debt  dve  and  owing,  but  benuse 
it  ie  his  property  wrongfuUj  withheld  from 

him." 

Justice  Shelby,  speaking  for  the  Fifth  Fed- 
eral Circuit  Court  of  Appeals  In  Butler  v. 
Western  German  Bank,  ,159  Fed.  116,  86  0. 
C.  A.  306,  recognized  this  underlying  princi- 
ple in  observing  that: 

"The  equity,  springing  as  It  does  from  the 
right  to  trace  tlie  fonds  or  property,  do^  not 
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axtend  to  s  ilcbt  to  take  other  funds  or  property 
by  way  of  damages  or  interest." 

In  1  Bolles,  Modem  Law  of  Banking,  p. 
190,  that  learned  aothor  pointedly  reminds  ub 
of  that  which  becomes  apparent  to  any  one 
upon  an  eumlnation  of  the  nomecoua  ded- 
slons  tonchlng  this  question  that: 

"Sfany  a  beneflciarj;  baa  been  unable  to  recov- 
er, not  through  his  failure  to  prove  the  exiBtence 
of  a  truat,  but  of  a  fund  that  he  could  right- 
fully claim  as  Us  own." 

These  obserrattons  It  may  be  thought  are 
unnecessary  here  because  of  their  elementary 
character  and  the  well-understood  theory  of 
a  dalmant's  ngbt  of  recovery  of  the  nature 
here  sought  Bugger.  We  deem  tt  appro- 
priate, bowerer,  to  emphasize  this  prindple 
to  the  end  that  the  Ingenious  argument  of 
comiBel  may  not  lead  us  astray  In  the  deter- 
mination of  the  real  question  here  iDvolved, 
which  in  its  final  analyeds  Is  little  else  than 
a  question  of  foci;  tho^g2i  the  case  is  submit- 
ted ta  ns  upon  detail  fiicts  which  are  not  In 
dispute.  That  is,  the  question  of  whether  or 
not  there  came  into  Qie  hands  <it  the  leceiTer 
Bugger's  money  or  Its  substitute. 

Lrt  us  also  be  reminded  ot  another  ^ 
mentary  pAipoBttion  of  law,  to  wit,  that  the 
mere  fact  that  at  some  time  the  trust  com- 
pany may  have  had  In  its  possession  $3,061.59 
of  Bugger's  money  In  trust  for  him  does  not 
oitltle  him  to  recover  a  like  amonnt  from 
the  recover  in  pieJCeroioe  to  the  g^ral 
creditor^  rights,  bat  he  must  also  show*  to 
a  reasonable  d^ree  of  certainty  by  direct 
proof  or  Inr  clear  Infoenoe  to  be  drawn  there- 
from, that  his  money  or  Its  substltate  has 
passed  Into  the  bands  of  the  reeelTer,  re- 
membering that  it  Is  property  and  not  a  debt 
that  be  Is  seeking  to  recover  in  so  far  as  his 
claluKd  xoeferenoe  is  concerned.  A  clear 
statement  of  this  principle  is  made  by  J'us- 
tloe  DeemeXt  spealdng  for  the  Sujaaoe  Oonrt 
ot  iowBLt  In  Bradley  t.  Ghesebroug^  111 
Iowa.  126.  ise.  82  N.  W.  472,  47S,  as  follows: 

"That  plaintiff  was  a  trust  creditor  does  not, 
of  itself,  entitle  him  to  preference  over  gener- 
al creditors.  To  obtain  that  right  be  must  show, 
by  presumption  of  law  or  otherwise,  that  his 
fund  has  been  preserved  in  the  hands  of  the 
asngnee,  as  an  increase  of  the  assets  of  the  es- 
tate, from  which  it  may  be  taken  without  im- 
pairment of  the  rights  of  general  creditors." 

Whatever  seeming  want  of  harmony  there 
may  be  In  the  decisions  of  the  courts  In  cases 
of  this  nature,  we  think  It  safe  to  say  that 
they  all  recognize  this  to  be  the  law.  In- 
deed, the  law  could  not  be  otherwise,  in  view 
of  the  fact  that  it  Is  property,  and  not  a 
debt,  which  Is  sought  to  be  recovered.  Even 
those  decisions  which,  as  some  authorities 
view  them,  have  gone  to  the  extreme  In  al- 
lowing preferred  claims  lu  such  cases  were 
all  rendered,  as  we  read  them,  upon  the  the- 
ory that  the  proof  In  the  particular  case 
called  for  the  inference  that  the  fund  or 
property  sought  to  be  recovered  had  actually 
passed,  in  original  or  substituted  form,  into 
tlie  hands  of  ttie  successor  of  the  trustee, 
and  could  be  restored  to  Us  owner  witb- 


out  impairing  the  assets  to  which  general 
creditors  had  a  ri^t  to  look  for  the  payment 
of  their  claims. 

We  have  seen  that  when  the  tmst  com- 
pany recdved  for  Bugger  the  $3,5S1.5&.  his 
portion  of  the  proceeds  of  the  sale  of  the 
local  improvement  bonds,  It  became  a  trus- 
tee therefor,  and  subject  to  account  to  him 
as  Buch ;  that  It  then  appropriated  that  mon- 
ey to  a  use  which  resulted  in  wholly  depriv- 
ing him  thereof;  that  It  then  lu  effect  re- 
pudiated its  trust  obligation  to  him  by  credl- 
iting  the  whole  of  the  money  to  the  deposit 
account  of  Steeples ;  that  from  this  de- 
posit credit  of  Steeples  It  appropriated  $1,654 
to  pay  upon  the  $4,100  thrai  owing  by  SteepIeR 
to  It  and  paid  to  Steeples  $500  in  cash,  leav- 
ing a  balance  to  his  credit  of  $4,344.  We 
may  assume  for  argument's  sake  that  In  so 
far  as  the  trust  company's  books  show  this 
credit  of  Steeples,  it  so  remained  until  the 
passing  of  Its  affairs  and  property  Into  the 
hands  of  the  receiver.  In  this  way  only 
can  It  be  said  that  Rugger's  money  went  Into 
and  became  a  part  of  the  assets  of  the  trust 
company.  Now  this  occurred  nine  months 
before  the  trust  comi>any  was  adjudged  in- 
solvent and  its  remaining  property  passed 
Into  the  hands  of  the  receiver.  What  became 
ctf  this  particular  money  in  the  meantime, 
and  whether  or  not  It  passed  to  the  receiver 
In  any  form,  is  wholly  a  matter  of  conjecture, 
viewing  the  problem  as  a  naked  question  ot 
fact  apart  from  the  inference  which  counsel 
for  Bugger  insists  the  law  furnishes  as  show- 
ing that  it  In  B<Mne  form  went  into  the  hands 
of  the  receiver.  It  might  be  well  argued 
that  since  the  trust  company  did  not.  In  the 
flrst  instance,  appropriate  the  money  directly 
to  its  own  use,  but  to  the  use  of  Steeples, 
who  is  not  a  party  to  this  action,  by  crediting 
it  to  his  deposit  account,  the  money  did  not, 
in  any  event,  pass  into  the  trust  company's 
assets  as  Bugger's  money  any  more  than 
as  if  it  had  passed  entirely  out  of  the  trust 
company's  bands  and  came  back  to  It  In 
the  usual  course  of  business,  in  which  case 
it  would  seem  as  a  matter  of  course  to  lose 
its  identity  as  Bugger's  money,  assuming  that 
It  had  followed  such  a  course  without  collu- 
sion on  the  part  of  those  through  whom  It 
might  have  so  passed.  We  leave  this  ques- 
tion, however,  and  proceed  upon  the  assump- 
tion that  the  money  originally  thus  went 
into  and  became  a  part  of  the  assets  of  the 
trust  company  by  the  act  of  that  company, 
but  not  assuming  that  the  resources  of  the 
trust  company  were  thereby  increased,  or 
that  the  money  eventually  passed  In  any 
form  into  the  bands  of  the  receiver. 

It  seems  to  be  the  theory  of  counsel  for 
Bugger,  and  it  is  apparently  the  theory  up- 
on  which  the  trial  court  rested  Its  allow- 
ance of  his  claim  as  a  preferred  one,  that 
since  Bugger's  nloney  thus  went  into  the 
assets  of  the  trust  company.  It  must  be  In- 
ferred that  tbe  assets  of  that  company  were 
not  only  tben  enhanced  to  that  extend  bat 
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that  the  money,  at  least  In  some  substituted 
form,  went  Into  the  hands  of  the  recelrer 
nine  months  thereafter.  When  the  tmst  com- 
pany applied  $l,fflt4  of  Steeples  deposit  cred- 
it, made  up  partially  of  Rugger's  money,  to- 
wards the  payment  of  Steeples'  debt  owing 
to  It,  and  paid  to  him  fSOO  in  cash  therefrom, 
there  was  left  to  his  credit  $4,344  which,  as 
ve  have  noticed,  Is  more  than  the  $3,6S1.69 
the  trust  company  had  received  In  trust 
for  Rugger.  Was  this  $1,654  and  $500  taken 
from  Steeples*  deposit  credit  his  money  or 
Rugger's  money?  The  inference  which  coun- 
sel for  Rugger  Invokes,  presently  to  be  no- 
ticed. If  at  all  applicable  here,  tells  us  that 
It  was  Steeples'  money,  and  that  In  no  event 
could  Rugger's  money  be  then  found  among 
the  assets  of  the  trust  company  unless  it  be 
found  In  the  $4,344  remaining  In  the  deposit 
credit  of  Steeples.  True,  this  money  In  a 
sense  went  Into  the  assets  of  the  trust  com- 
pany, but  80  does  all  money  which  Is  deposit- 
ed In  a  bank,  since  title  thereto  passes  to 
the  bank.  It  Is  not  enough,  however,  for  our 
present  purpose  that  the  money  physically 
became  a  part  of  the  trust  company's  as- 
sets, it  must  have  actually  swelled  the  net 
assets  of  the  trust  company  and  passed  In 
some  form  to  the  hands  of  the  receiver.  Man- 
ifestly the  receiving  of  money  on  deposit 
by  a  bank  does  not  ordinarily  swell  Its  as- 
sets, for  it  creates  a  debt  of  the  bank  equal 
to  the  amount  so  received.  In  order,  there- 
fore, for  counsel  to  have  any  basis  for  their 
contentions  In  Rugger's  behalf,  It  must  be 
assumed,  as  they  do,  that  the  trust  company 
was  In  the  same  position  as  if  It  had  upon 
the  receipt  of  Ruber's  $3,561.69  held  It 
apart  from  Steeples'  deposit  account.  There 
Is  not  a  word  In  this  record  showing  the 
actual  use  to  which  this  money  was  pnt  by 
the  trust  company  during  the  nine  months 
following  the  receipt  of  It  by  the  trust  awn- 
pony.  It  evidently,  however,  was  mingled 
with  the  moneys  of  the  trust  company,  and 
used  In  the  usual  course  of  its  banking  busi- 
ness. We  may  assume  for  argument's  sake 
that  It  was  never  paid  out  to  Steeples.  How 
much  of  it  was  preserved  or  lost  with  other 
assets  during  tbls  nine  months  of  approach- 
ing Insolvency  Is  wholly  a  matter  of  specu- 
lation. If  it  was  used  indiscriminately  with 
other  moneys  of  the  trust  company,  as  we 
must  presume  it  was,  It  must,  of  necessity, 
have  stiffered  depreciation,  at  least  in  the 
same  measure  as  the  other  assets  did.  As  to 
how  much  this  amounted  to  we  are  not 
Informed.  But  a  banking  Institution,  going 
into  Insolvency  with  but  $2,830.66  on  hand, 
strongly  suggests  a  serious  Impairment  of  Its 
assets  as  compared  with  Its  condition  nine 
months  previous.  Now  In  the  light  of  these 
facta,  what  basis  Is  there  upon  which  to  rest 
any  inference  that  Rugger's  money,  or  any 
prc^rty  constituting  a  substitution  therefor, 
passed  Into  the  hands  of  the  receiver?  We 
confess  our  inability  to  conceive  of  any  such 
result  except  In  the  realm  of  speculation 


and  conjecture.  Passing  for  the  moment  the 
question  of  the  $2,830.06  in  cash  received  by 
the  receiver  being  a  part  of  Ruj^^er's  trust 
fund,  and  assuming  that  Rugger's  money  in 
some  measure  went  towards  the  reduction 
of  the  debta  of  the  trust  company,  we  are 
still  wholly  in  the  dark  as  to  the  measure  to 
be  applied  In  determining  the  amount  of  Ttn^- 
ger's  money  or  Its  substitute  to  be  now  fonnd 
in  the  hands  of  the  receiver.  In  Jones  v. 
Chesebrough.  106  Iowa,  303.  310,  75  N. 
97,  100,  Justice  Granger,  Eq>eaking  for  the 
court,  answering  the  contention  that  the  pay- 
ing out  of  trust  funds  by  a  bank  in  the  nsoal 
course  of  business  resulting  in  lessening  its 
debts,  so  contributed  to  the  remaining  assets 
of  the  bank  as  to  become  a  part  thereof 
passing  Into  the  hands  of  its  receiver  upon 
Insolvency,  observed: 

"WhUe  the  payment  of  debts  in  that  manrwr 
by  a  trust  fund  lessens  the  indebtedness  of  as 
insolvent  estate,  and  may  thereby  Increase  tlw 
percentage  of  dividend  to  be  dieclared  from  ottm 
fonds,  it  does  not  follow  that  the  assigDce  hu 
any  increase  of  assets  because  of  it  It  may 
fol  low  that  he  has  leas  debta  to  pay,  and  Uie  ee-  I 
tate  is  in  that  way  benefited.  But  sudi  a 
benefit  to  the  creditors  is  but  partial,  and.  if  j 
sucb  a  payment  ia  to  serve  as  a  reason  for  with- 
drawins  an  equal  amount  from  the  assignee,  the  ' 
result  u  an  absolute  loss  to  the  creditors.  We  I 
do  not  think  a  preference  should  be  sustained 
under  such  conditions.  •  •  ♦  When  tnot 
money  has  been  received,  it  is  not  material 
wliether  it  is  preserved  In  the  form  of  money 
or  other  property ;  bat  It  must  appear,  by  pre- 
sumption of  law  or  otherwise,  that  it  has  been 
preserved  in  the  hands  of  the  assignee,  as  an 
increase  of  assets  in  his  hands,  from  whidi 
It  may  be  taken  without  impairment  of  tlie 
r^ts  of  cxeditors." 

In  Cberry  v.  Territory,  17  OM.  221,  89  Pa& 
192,  8  In  R.  A.  (N.  S.)  1264.  the  question  of 
following  trust  funds  was  learnedly  review- 
ed at  length  by  Justice  Burwell.  In  tbe 
course  of  the  opinion  he  said: 

"In  a  case  like  the  one  at  bar  a  depositor  is 
given  a  preference  only  upon  the  theory  that  his 
property  having  been  received  by  the  bank  in 
fraud,  and  he  having  been  deceived,  tbe  lav 
gives  back  the  identical  property  if  It  can  be 
found ;  and  if  it  has  been  converted  Into  some 
other  property  or  money,  that  other  property 
or  money  must  stand  in  lieu  of  the  property 
fraudulently  received  by  the  bank.  The  claiDf 
ant  must,  however,  trace  the  fund  by  evidence 
that  is  clear -and  Batisfactory,  where  the  ligfats 
of  other  creditors  are  affected." 

It  seems  to  us  that,  whatever  the  seeming 
conflict  of  authority  may  be,  the  courts  are 
quite  generally  agreed  that  in  cases  of  this 
nature  the  burden  of  proof  is  upon  the  claim- 
ant, and  that  it  must  clearly  and  satisfacto- 
rily appear  that  hla  money  or  property 
sought  to  be  rocovered  Is  actually.  In  its  origi- 
nal or  substituted  form,  in  the  bauds  of  tbe 
successor  of  his  trustee.  It  is  true  such  ulti- 
mate fact  need  not  be  positively  proven  In 
all  cases  by  direct  evidence,  but  the  evidenre 
must,  in  any  event,  by  dear  infnence.  lead 
to  the  conclusion  tbat  the  (dalmanfs  pmpa- 
ty  is  in  tbe  hands  of  the  trustee's  successor 
in  some  form.  Blake  v.  State  Savings  Bank, 
12  Wash.  ei9,  625,  41  Paa  900,  is  in  barmony 
with  this  Tievi  lliongh  the  ttact  ^pusttai 
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was  not  tbere  iDTolved.  We  are  of  the  ofAO' 
Ion  that  It  la  not  sbown  by  the  facts  of  thLs 
case,  either  directly  or  InfareDtlaUy,  that 
Roj^r's  money  which  was  received  by  the 
trost  company  in  trust  for  him,  or  any  prop- 
erty which  can  be  considered  as  a  substitute 
therefor,  ever  passed  Into  the  hands  of  the 
receiver,  unless  It  be  held  that  the  $2,830.66 
tn  cash,  whldi  passed  Into  his  baiuls  as  a 
part  of  the  assets  of  tbe  trust  company,  is 
Rugger's  money. 

[2J  It  is  contended  In  Bugger's  behalf  that 
In  any  event  he  should  be  adjudged  to  have 
8  preferred  claim  against  the  assets  In  the 
hands  of  the  receiver  equal  to  the  amount  of 
the  $2,830.66  in  cash  passing  Into  the  hands 
of  the  receiver  at  the  time  of  the  trust  com- 
pany's adjudged  insolvency.  This  contenti(»i 
is  rested  upon  that  Inference  which  tbe  law 
rAsea  In  some  cases  of  this  nature  that  the 
trustee  will  be  presumed  to  have  paid  out 
his  own  m<ney  and  not  that  of  liis  benefl- 
ciary.  When  this  presumption  controls  the 
case,  the  recovery  Is  limited  t-o  the  lowest 
amoont  of  money  In  the  hands  of  the  trustee 
between  tbe  receiving  of  the  trust  fund  and 
the  trustee's  Insolvency;  and,  that  not  af- 
firmatively appearing,  some  courts  seem  to 
assume  that  Uie  amount  of  money  passing 
to  the  trustee's  successor  as  assignee  or  re- 
ceiver is  the  lowest  amount  at  any  time  In 
the  trustee's  hands,  and  deem  such  sum  as 
having  been  at  all  times  preserved  for  the 
beneficiary.  A  critical  examination  of  these 
decisions,  howerer,  will  show  that  In  all  cas- 
es where  this  presumption  was  given  such 
controlling  force  as  to  be  decisive  In  favor 
of  tbe  beneficiary,  the  trust  was  unrepudi- 
ated  by  the  trustee.  We  are  quite  unable  to 
understand  bow  any  such  presumption  can  be 
of  controlling  force  where  the  trustee  has,  at 
all  times  after  the  recent  of  the  trust  fund, 
repudiated  the  trust.  Where  the  trustee 
c^nly  Ignored  the  tmst,  manifestly  It  can- 
not be  presumed  that  he  will  act  so  as  to 
preserve  the  trust  fand  for  the  beneficiary, 
but  on  the  contrary  will  be  presumed  to 
have  treated  and  handled  It  as  bis  own  with- 
out reference  to  the  lights  of  the  beneficiary. 
Our  decision  in  Carlson  v.  Kles,  75  Wash, 
m,  134  Pac.  808,  47  li.  R.  A.  (N.  S.)  317, 
was  controlled  by  the  presumption  that  the 
insolvent  bank  had  not  paid  out  tbe  trust 
fond,  but  had  preserved  It  in  cash,  it  having 
on  hand  at  all  times  cash  largely  In  excess 
of  the  amount  of  the  trust  fund,  and  never 
denied  the  existence  of  or  repudiated  the 
trust  In  1  BoUes,  Modem  Law  of  Banking, 
pp.  192,  1^,  the  presumption  here  Invoked 
bf  counsel  for  Bugger,  In  so  far  as  his  claim- 
ed preference  might  be  measured  by  the 
amonnt  of  cash  actually  passing  to  the  re- 
ceiver of  the  trust  company,  is  reviewed. 
Among  oUier  things  that  learned  author  ob- 
serves: 

"Legal  presnmptioDs  have  often  served  as  val- 
aable  rules  in  deciding  cases,  but  injustice  may 
be  dtme  by  an  erroneous  application  of  them, 
wbsn  Uw  taxt  of  a  tiwt  dspoait  is  not  ques- 


tioned, the  rale  la  deariy  Mttled  that  it  eaa  be 
recovered  if  It,  or  its  substitute,  can  be  traced 
Into  any  other  form,  or  remains  a  part  of  an  ex- 
isting fund.  Bat  another  rule  must  also  be  kept 
In  Bight^a  fund  belonging  to  another  deposi- 
tor, or  to  him  la  commoo  with  trust  depositors, 
cannot  be  diverted  to  pay  ex(dDBively  one  class 
to  the  manifeat  loss  of  the  other.  Nor  must  Hie 
preanmptioa  we  have  been  oonidderinf^  be  em- 
ployed to  accomplish  this  purpose.  It  is  an  ar- 
tificial presumption,  and  should  never  stand  in 
tbe  way  of  an  Inquiry  into  the  factt.  If  they 
fail  to  show  what  use  vss  made  of  a  truat  de- 
posit, the  courts  should  be  slow  to  permit  a  re- 
covery based  solely  on  this  presumption.  When 
a  trust  deposit  has  been  mingled  with  another 
fond  and  is  truly  there,  it  may  be  reclaimed  by 
the  trust  depositor,  bat  when  its  existence  rests 
on  a  |»esumption  that  is  probably  opposed  to 
fact,  or  at  best  on  uncertainty  respecting  the 
retention  or  use  of  a  trust  deposit,  a  court  may 
well  hesitate  to  give  precedence  to  the  claims 
of  a  trust  depoBltor  on  tbe  slender  basis  of  this 
presumption. 

"Three  classes  of  cases  at  least  exist  to  which 
this  presumption  shotdd  he  dissimtlarlv  applied: 
(1)  Those  in  which  the  bank  has  no  knowledge 
that  the  deposit  is  a  trust  fund— for  example, 
a  deposit  made  by  an  acent  against  his  prin- 
cipal s  express  or  implied  direction  in  his  own 
name.  Surely,  in  such  a  case,  the  bank  wondd 
not  reserve  the  deposit  in  making  payments. 
*  *  *  (2)  In  like  manner  a  bank  may  receive 
a  trust  deposit  knowing  its  true  character,  but, 
not  regarding  the  law,  mluftles  it  with  its  gener- 
al fund  and  pays  it  ont  without  caring  a  whit 
about  its  legal  obligations.  Is  not  the  applica- 
tion of  the  presumption  in  this  class  of  cases 
without  a  reasonable  basis?  (3)  A  Uiird  dass 
of  cases  may  be  mentioned  to  which  the  pre- 
sumption may  be  properly  applied,  or  in  which 
the  fact  may  be  shown,  that  the  bank  did  seek 
to  preserve  the  trust  depoidt  ■  •  •  This  pre- 
sumption has  been  made  to  serve  a  two  fold  pur- 
pose; to  preserve  a  fund  for  a  trust  depositor 
and  to  lessen  the  wrongdoing  of  the  hank  offi- 
cers in  the  receipt  and  use  ot  it.  Tbe  facts  in 
many  a  case  In  which  this  presumption  has  been 
applied  have  shown  that  the  officers  were  ut- 
terly indifferent  to  the  law.  in  the  seneral  con- 
duet  of  their  hank.  Is  it  not  quite  illogical, 
therefore,  to  maintain  that  in  this  particular 
matter  they  sought  to  regard  the  law  m  the  in- 
terest of  the  true  owner  of  the  deposit?  The 
only  case  in  which  the  presumption  ought  to 
be  applied  is  the  one  in  which  the  bank  knew, 
either  at  the  time  of  receiving  the  deposit  or 
afterwards  while  it  was  in  its  possession,  its 
true  trust  character,  and  in  the  beeping  and 
use  of  it  sought  to  observe  the  law." 

No  decision  has  come  to  our  attention 
which  we  regard,  when  critically  read,  as 
opposed  to  these  views.  We  are  of  the  opin- 
ion that  the  presumption  here  invoked  by 
counsel  for  Rugger  becomes  of  no  force  in  the 
light  of  tbe  undisputed  facts  in  this  record, 
showing  conclusively  that  the  trust  was  re- 
pudiated by  the  trust  company  nUie  months 
before  its  assets  passed  to  the  hands  of  the 
receiver.  We  conclude  that  the  $2,830.66 
cash  which  came  Into  the  hands  of  the  receiv- 
er Is  not  shown  to  be  either  the  money  or 
proceeds  of  the  money  which  was  received 
In  trust  for  Ru^er  by  the  trust  company. 
Decisions  have  been  rendered  which  may  not 
support  tills  conclusion,  but  we  think  it  is 
In  accord  with  the  decided  weight  of  author- 
ity. 

[3]  Some  contention  Is  made  in  Rugger's 
behalf  that  the  receiver  Is  now  bound  by  the 
finding  made  by  the  trial  court,  to  the  effect 
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that  the  assets  of  the  trnst  company  npon  the 
receipt  of  the  amount  of  the  proceeds  of  the 
sale  of  the  bonds  belonging  to  Rugger  be- 
came augmented  In  that  sum.  This  finding 
can  hardly  be  construed  as  meaning  that  the 
assets  of  the  trust  company  coming  into 
the  hands  of  the  receiver  were  so  augmented, 
though  we  may,  for  the  purpose  of  argument, 
so  construe  It.  Counsel's  contention  that  the 
receiver  Is  bound  by  this  finding  Is  rested 
ui>on  the  assumption  that  It  was  not  excepted 
to  In  time.  The  answer  to  this  contention 
Is  found  in  the  fact  that  the  exceptions  were 
duly  made  and  filed  as  required  by  Rem. 
Code,  S  383,  on  the  fifth  day  following 
the  signing  of  the  findings  by  the  judge.  In 
urging  that  these  exceptions  were  not  filed 
In  time  counsel  evld^tly  has  mistaken  the 
date  of  the  preparation  and  serving  of  the 
proposed  findings  for  the  date  they  were 
actually  signed  by  the  trial  judge.  Plainly 
the  exceptions  were  made  and  filed  within 
time.  It  seems  quite  clear,  therefore,  that 
the  receiver  is  not  bound  by  this  finding. 

Contention  is  made  in  behalf  of  the  re- 
ceiver that  the  court  erred  in  finding,  or 
rather  condudlng,  that  the  proceeds  of  the 
property  mortgaged  as  security  for  his  debt 
due  from  Steeples  was  not  properly  account- 
ed for,  and  that  more  than  $606.80  should 
have  been,  on  that  account,  deducted  from 
Rugger's  claim.  The  statement  of  accotmt  of 
that  property  and  the  proceeds  thereof,  made 
In  the  agreed  statement  of  facts,  we  concede 
Is  not  very  satisfactory,  but  from  the  details 
there  given  we  agree  with  the  trial  court 
that  no  more  tlian  tliat  sum  can,  in  any 
event,  be  properly  charged  to  Rugger,  and  be 
deducted  from  bis  claim  as  a  general  credi- 
tor of  the  trust  company. 

[4]  Some  contention  is  made  in  the  re- 
ceiver's behalf  against  the  allowance  of  In- 
terest at  legal  rate  upon  Rugger's  claim  from 
the  date  of  his  demand  upon  the  trust  com- 
pany for  payment  of  bis  $3,551.59  received 
by  It  toT  him  aa  the  proceeds  of  the  sale  of 
the  bonds.  Were  we  holding  that  the  trial 
conrt  was  not  in  error  In  allowing  Rugger's 
claim  as  a  preferred  claim,  we  would  be  in- 
clined to  hold  that  It  was  In  error  In  allowing 
interest  thereon,  having  in  mind  that  as  a 
preferred  claim  It  Is  a  claim  of  title  and  not 
for  a  debt.  In  view,  however,  of  the  fact 
Chat  there  is  no  contention  made  against 
Rugger's  claim  In  so  far  as  allowing  it  as 
that  of  a  general  creditor  Is  concerned,  we 
see  no  reason  why  he  la  not  entitled  to  inter- 
est as  allowed  by  the  trial  conrt,  to  he  paid 
with  0ie  principal  pro  rata  with  other  tdalms 
of  general  creditors. 

We  conclude  that  the  judgment  and  decree 
of  tbe  trial  conrt  most  be  reversed,  and  in 
place  thereof  judgment  entered  by  the  trial 
court,  allowing  Rugger's  claim  tn  the  som  of 
$3,551.59,  less  the  sum  of  $696.80,  to  wit,  in 
the  sum  of  $2,854.79,  with  legal  Interest  from 


Mardi  28,  1914.  It  Is  so  ordered  and  the 
cause  Is  remanded  to  the  trial  court,  with 
directions  to  enter  Its  judgment  accordingly. 

[5]  Since  the  whole  controversy  in  this 
court  has  been  with  reference  to  Rugger's 
right  to  recover  his  money  as  a  trust  fund, 
in  other  words,  to  recover  his  property,  and 
the  receiver  has  made  no  contention  against 
his  right  to  have  his  claim  allowed  as  a  gen-, 
eral  creditor,  we  conclude  that  appellant  Is 
entitled  to  recover  his  costs  incurred  In  this 
court 

MOUNT,  HOLCOHB,  and  MOBBIS.  33., 

concur. 


STATE  ex  reL  STICKBL  t.  SHATTDOK. 
Sheriff,  et  aL    (No.  18688.) 

(Supreme  Court  o<  Washington.  Feb.  28, 1817.) 

1.  EviuKNCK  «=»83(7)  — Pbesumptior— Ofki- 
ciAL  Acre. 

In  the  absmce  of  showinc  to  the  contrary, 
it  will  be  presumed  that  the  saerifl  did  bis  duty 
under  Rem.  Code  1915,  1  589,  relative  to  the 
redemption  of  property  from  sale  oo  execution, 
and  determined  the  fact  that  the  party  redeem- 
ing was  the  successor  in  interest  of  the  party 
whose  property  was  sold. 

[Ed.  Note.— For  other  cases,  see  EMdeuce, 
Cent.  Dig.  {  105.) 

2.  Execution  «=»298  —  Sale— Redkmption — 

N  OnCK— St  ATUTE. 

Under  Rem.  Code  1915,  {  598,  providing  that 
the  person  seeking  to  redeem  property  from  sale 
on  execution  shall  give  the  sherifC  at  least  five 
days'  written  notice  of  his  intention  to  apply  for 
that  purpose,  where  the  purchaser  at  the  sale 
bad  actual  notice  of  a  proposed  redemption,  and 
the  sheriff  did  not  insist  upon  the  full  five  days' 
notice,  the  fact  that  the  notice  was  receLved  by 
the  sheriff  on  the  IStb  of  the  month,  and  the 
redemption  was  on  the  19th,  the  sheriff  not  In- 
sisting  on  his  full  five  days'  notice,  did  not  de- 
feat the  redemption,  since  redenuption  statutes 
should  receive  a  liberal  construction. 

[Ed.  Not&— For  other  cases,  see  Executloii, 
Cent  Dig.  H  S65-878J 

3.  Execution  «b»29S— Sale  —  REDKMPnon— 
Notice  to  Shbriet— Statutx. 

A  letter  to  a  sheriff,  who  had  sold  prt^terty 
on  execution,  stating  the  fact,  the  parties  to 
the  suit,  when  the  time  for  redemption  woald  ex- 
pire, and  that  the  present  owners  of  the  equity 
of  redemption,  naming  the  company,  would  re- 
deem, was  a  notice  to  the  slieriff  that  tbe  com- 
pany would  redeem  wit^  Bern.  Oode  181S,  i 
599. 

[Ed.  Note.— For  other  eases,  ses  Hbeention, 

Cent  Dig.  SS  865-873.] 

4.  Execution  ®=>300  —  SAXS-^REDBicraon— 
Notice  to  Pobchases. 

Where  the  purchaser  of  property  at  execu- 
tion sale,  or  at  least  h«r  attorney,  had  notice  of 
the  intention  to  redeem  on  the  part  of  the  own- 
er of  the  equity  of  redemption,  and  appeared 
two  days  before  the  time  of  redemption  and  pro- 
tested against  the  riieriff*8  permittiiig  it,  be 
cannot  object  to  want  of  notice. 

[Ed.  Note—For  other  eases,  see  Execution, 
Cent.  Dig.  I!  878-882.] 


<s»ror  other  earn  sm  mbm  t^le  sad  KBT-HDHBBR  la  en  KiT-Nnmbered  DIgMts  sad  IndesM 
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Departmoit  2.  .^ppeal  from  Superior 
Ckmrt,  Kitsap  Gomitr;  Walter  M.  Trencta. 
Judge. 

Petition  for  mandamus  by  tlie  State,  on 
the  relation  of  Anna  Sticks,  against  J.  How- 
ard Shattnck,  aa  sherlS  of  Eltsap  County, 
State  of  Washington,  and  the  Contractor's 
Machinery  &  Storage  Company,  a  corpora- 
tion. From  an  order  dismissing  the  petition, 
relator  appeals.   Judgment  affirmed. 

John  G.  Barnes,  of  Seattle,  for  aro^lant. 
Bobert  F.  Booth,  of  Seattle,  for  respondents. 

MOUNT,  J.  This  appeal  Is  from  an  oi^ 
der  of  the  lower  court,  dismissing  the  peti- 
tion of  the  relator  for  a  writ  of  mandamus 
against  the  sheriff  of  Kitsap  county,  to  re- 
quire the  sheriff  to  deliver  a  deed  to  the 
appellant  for  property  sold  and  purchased 
by  the  appellant  under  a  Judgment.  The  re- 
spondents, in  answer  to  the  petition,  denied 
certain  allegations  therein,  and  alleged  af- 
firmatively that  the  respondent  Contractor's 
Machipery  &  Storage  Company  had  redeemed 
the  vroperty  from  the  judgment  referred  to. 
On  a  trial  of  the  case,  the  court  f  oimd  tiiat : 

"  •  ^  •  On  January  14, 191^  the  defendant 
Contractor's  Machinery  ft  Storage  Company,  a 
corporafioD,  duly  notified  the  sheriff  ot  Kitsap 
county  that  it  woald,  aa  the  Ifttii  day  of  Jan- 
uary, 1916,  redeem  the  property  described  In 
relator's  petition  from  a  sale  theretofore  made 
by  said  eheriff  on  Janaai?  23,  1915;  and,  it 
further  appcarinc  that  on  January  15,  1916,  the 
said  Bheriff  of  Kitsap  county  notified  Jobn  O. 
Barnes,  as  attorn^  for  relator,  that  snch  re- 
demption would  take  place  on  Jannary  19, 1916, 
which  said  notice  was  duly  and  regularly  trans- 
mitted to  said  Barnes,  through  the  United  States 
mail,  and  was  received  by  hitn  on  January  16, 
1916;  that  said  Barnes  had  ample  nud  sufficient 
notice  to  enable  him  to  appear  and  file  any  ad- 
ditional claima  he  had  against  said  property 
before  January  19.  1916;  and  it  further  ap- 
pearing that  said  Barnes  actually  appeared  m 
the  sherifTs  office  on  the  17th  day  of  January, 
1916,  and  discussed 'the  question  of  rednmption 
with  aaid  sheriff;  and  it  further  appearing  that 
on  the  19tb  day  of  January,  1916,  said  defend- 
ant Contractor's  Machinery  &  Storafte  Compa- 
ny redeemed  said  property  and  received  from 
Bud  sheriff  a  certificate  of  redemption.  •  *  •  ** 

Thereupon  the  court  dismissed  the  proceed- 
ing. The  relator  has  appeal  traai  that  or- 
der. 

The  facta  are  not  In  dispute.  It  appears 
from  the  record  in  the  case  that,  In  the  year 
1915,  J.  G.  Barnes  and  wife  secnred  a  judg- 
ment for  $140  against  the  Tnternational  Con- 
tract Company,  a  corporation.  On  the  233 
day  of  January,  1915,  an  execution  was  is- 
sued on  that  judgment.  A  sale  of  the  real 
estate  in  question  was  had,  and  it  was  pur- 
chased by  the  relator.  Thereafter  the  In- 
ternational Contract  Company  sold  and  con- 
veyed its  Interest  to  the  Contractor's  Machin- 
ery &  Storage  Company.  Thereafter,  on  Jan- 
uary 14,  1016,  Robert  F.  Booth,  acting  as 
attorney  for  the  Contractor's  Ma(ditnery  & 
Storage  Company,  wrote  a  letter  to  the  sber- 
Iff,  aa  follows: 


"I>ear  Sir :  On  Jannary  23,  1915,  you  sold  at 
public  auction  certain  land  belonging  to  the  In- 
ternational Contract  Company,  described  as  a 
portion  of  lot  1,  section  9,  township  24,  N.  B. 
2  E.  W.  M.,  together  with  the  tide  and  abtwe 
lands  in  front  thereof,  the  aame  bang  sold  In  the 
case  of  John  G.  Barnes  v.  International  Con- 
tract Company,  a  corporation.  Cause  No.  3719. 
The  time  for  redemption  expires  on  the  23d  of 
January  of  this  year,  and  the  present  owners  of 
the  equity  of  redemption,  the  Oontractor'a  Ma? 
chinery  ft  Storage  Cfompany,  will  redeem.  Will 
you  kindly  let  me  know  by  return  mail,  if  pos- 
sible, the  exact  amount  I  must  send  over.  Fig- 
ure interest  to  the  l»th.  Will  you  accept  a 
check,  or  mnst  I  bring  the  fold? 

"Your  prompt  attention  will  very  much  oblige, 
as  the  time  is  short.  _ 

"Very  truly  yours,  Robt.  F.  Booth." 

In  answer  to  this  letter,  the  sheriff,  upon 
the  next  day,  informed  Mr.  Booth  that  he  had 
mailed  a  notice  of  Intention  to  redeem  to 
Mr.  Barnes,  attorney  for  the  plaintiff,  and 
that  the  amount  reqnired  to  redeem,  on  Jan- 
uary 19th,  would  be  $171.59.  Upon  the  same 
day,  the  sheriff  notified  Mr.  Barnes,  by  let- 
ter, that  he  had  been  notlfled  by  the  defend- 
ants of  an  Intention  to  redeem  on  the  IMh. 
On  the  17th  of  January,  Mr.  Barnes  appear- 
ed at  the  sheriffs  office  and  protested  against 
the  redemption.  The  aheriff,  on  the  19th,  re- 
ceived the  money  for  the  redemption,  and  is- 
sued a  certificate  of  redemption  to  the  Con- 
tractor's Machinery  ft  Storage  Company.  Up- 
on these  fftcts,  the  court  dismissed  the  pro- 
ceeding. 

Appellant  makes  two  contentions:  First, 
that  the  Contractor's  Machinery  &  Storage 
Company  had  no  right  to  redeem;  and, 
second.  If  it  did  have  a  right,  it  was  not  ex- 
ercised in  the  manner  provided  by  law.  It 
Is  ai^ued  by  the  appellant  that  there  was 
no  evidence  Introduced  of  the  right  of  the 
Contractor's  Machinery  &  Storage  Company 
to  redeem.  We  find  no  denial  in  the  record 
of  that  fact  alleged  In  the  affirmative  an- 
swer, and,  if  there  was  a  denial,  the  evidence 
is  anfflcient  upon  that  point,  because  the  sher- 
iCTs  certificate  of  redemption,  which  was 
Introduced  in  evidence,  recites  that  the  re- 
demptloner  Is  the  successor  in  Interest  of  the 
defendant  in  the  execution  sale.  The  stat- 
ute (Rem.  Code,  S  599)  provides  as  foUows : 

"The  mode  of  redeeming  shall  be  as  provided 
in  this  section.  The  person  seeing  to  redeem 
shall  give  the  sheriff  at  least  five  days'  writ- 
ten notice  of  his  intention  to  apply  to  the  sher- 
iff for  tliat  purpose,  It  ahall  be  the  duty  of  the 
sheriff  to  notify  tiie  purchaser  or  redemptioner, 
as  the  case  may  be,  or  his  attorney,  of  the  re- 
ceipt of  such  notice,  if  such  person  be  within 
such  county.  At  the  time  and  place  specified  in 
such  notice  the  person  seeking  to  redeem  may 
do  so  by  paying  to  the  sheriff  the  sum  required. 
The  sheriff  sliall  give  the  person  redeeming  a 
certificate  stating  therein  the  sum  paid  on  re- 
demption, from  whom  redeemed,  the  date  thereof 
and  a  description  of  the  property  redeemed.  A 
person  seeking  to  redeem  shall  submit  to  the 
sheriff  the  evidence  €ft  his  right  thereto,  as  fel- 
lows: •  •  • 

"(2)  A  copy  of  any  assignment  necessai^  to 
establish  his  claim,  verified  by  the  affidavit  of 
I  himself  or  agent  •  •  •  *■ 


Digitized  by  Google 


416  163  PAOIiTIp 

'  [1]  It  was  tlie  dntj  ot  the  sheriff,  under 
this  section,  to  inquire  Into  the  right  ot  the 
person  offering  to  redeem.  In  the  absence  of 
any  showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  sheriff  did  bis  duty,  and  de- 
termined the  fact  that  the  respondent  Con- 
tractor's Machinery  &  Storage  Company  was 
the  successor  In  interest  ot  the  International 
Contract  Company. 

[2]  It  is  next  argued  that  the  rlj^it  was 
not  exercised  in  the  manner  provided  by  law, 
because  the  five  days'  notice  of  intention  to 
redeem  was  not  given.  The  court  finds  that 
the  notice  was  given  January  14th  of  the 
intention  to  redeem  on  January  Idth.  There 
ts  evidence  to  the  effect  that  the  notice  was 
received  by  the  sheriff  on  the  15th,  and  that 
would  be  but  four  days'  notice,  but  we  think 
statutes  of  this  kind  should  receive  a  liberal 
construction.  See  Scott  v.  Patterson,  1  Wash. 
487,  20  Pac.  SQ3.  The  object  of  this  statute 
was  a  notice.  The  sheriff  would  probably  not 
be  required  to  accept  the  money  tendered  on 
redemption  unless  he  had  five  days'  notice, 
but  where  the  defendant,  or  purchaser  at 
the  sale,  has  actual  notice,  and  the  sheriff 
does  not  insist  upoi^  the  full  time,  we  think 
that  a  less  time  should  not  de£u.t  the  re- 
demption. 

[3]  The  appellant  further  contends  that  the 
letter  to  the  sheriff  was  not  a  notice  of  an 
intention  of  the  respondent  to  redeem,  but  It 
Is  clear  to  us  that  the  letter  was  a  notice 
to  the  sheriff  that  that  company  would  re- 
deem, because  it  states  so  in  plain  language, 
and  the  notice  to  the  sheriff  was  all  that  the 
redemptioner  was  required  to  give,  under 
the  statute  above  quoted.  It  was  the  sher- 
iff's duty  then  to  notify  the  purchaser  at  the 
sale,  or  fala  attorney.  No  time  is  fixed  for 
that  notice.  In  the  case  of  Baggot  v.  Tur- 
ner, 21  Wash.  339,  58  Pac.  212,  in  referring  to 
this  question,  this  court  there  said: 

"It  is  further  contended  by  the  appeliant  that 
the  redemption  should  noC  be  allowed  for  the 
reason  that  the  appellant  was  not  notified  of  the 
intention  of  the  respondent  Turner  to  redeem. 
We  are  not  entirely  shtisfied  that  the  notice 
was  not  given  to  the  appellant  in  ttds  case,  but, 
conceding  that  it  was  not,  there  are  two  an- 
swers to  this  assisnment  of  error.  The  first  is 
that  the  record  shows  that  he  actually  had  no- 
tice, and  appeared  within  the  time  and  opposed 
the  redemption.'* 

[4]  That  1b  the  case  hen.  The  purchaser 
at  the  execution  sale,  or  at  least  bar  attor- 
ney, had  notice  of  the  Intention  to  redeem, 
and  appeared  two  days  before  the  time  of 
redemption,  and  objected  imd  protested 
against  the  sheriff  pemdttlng  Qie  redemption. 
The  relator,  therefore,  had  notice,  and  that 
was  all'  that  was  necessary. 

We  think  the  court  was  clearly  right  in 
dismissing  the  writ,  and  the  Judgment  is 
therefore  affirmed. 

MORRIS,  HOLCOHB,  and  PARESR,  JJ.. 
concur. 


1  ROPORTiDJl  (On 

SARGENT,  Soperiatendait  <tt  Banks.  T.  WA- 

TERBURY  et  aL 
(Supreme  Court  of  Oregon.   Fek  27,  1917.) 

1.  Banks  and  Bahkinq  «e»47Q)— Iubiutt 
OF  Stookholob»— ABSoi.un  LumuTT  OT 

PUBCDABEB. 
In  an  action  by  the  superintendent  of  banks 
in  behalf  of  creditors  of  insolvent  bank  for  pur- 
chase price  of  stotA,  liability  of  defeudant  is 
for  the  agreed  price,  and  is  absolute,  as  distin- 
guished from  the  provisional  UabiUty  ot  a  mb- 
Bcriber  for  unpaid  subscription.  , 

[Ed.  Note.— For  other  cases,  sse  Banks  ani 
Banking,  Cent,  Dig.  SS  62,  64,  65,  68,  341.] 

2.  Banks  ANn  Bankiho  ^=>47<1)— Iitsolvkn- 

CT— LlABIUTY  OF  SlOCKH0i:j>EBS  OH  STOCK 
SuBSOBIPTtONS. 
Tn  proceeding  to  wind  up  an  insolvent  bank, 
liability  of  a  subscriber  for  unpaid  stock  sub- 
scriptions must  be  enforced  pro  rata,  and  onlj 
so  fiu  as  necessary  to  liquidate  IndebtodDcss  ot 
bank  after  an  account  has  been  tskoi  and  bst 
ance  settled. 

[Bd.  Note.— BV>r  other  cases,  see  Banks  end 
Banking.  Cent.  Dig.  H  62,  eMS,  68,  841.] 

8.  KvioENCB  «=»67(1)  — PsBBUiirnoii— Cos- 
TiNUANcs  or  CoMDmOH  —  Belatioh  or 
Stockhoi-dbb. 
The  proTialon  of  Ia  O.  I4.  f  799,  subd.  33. 
that  a  thing  once  proved  to  enst  is  presumed 
to  continue  as  long  as  is  nsual  with  things  of 
that  nature,  has  no  application  to  the  reladoa 
of  a  stockholder  with  a  bank,  slDce  duration  is 
not  an  invarl^rie  attribnta  of  ownersbip  is 
•bares  of  stodk 

[Bd.  Note.— For  other  cases,  see  Britoioei 
Oent.  Dig.  |  87.} 

4.  Plbadinq  €s>6  —  Pbesuufiioks  —  Con- 

TINUAJTCE  OF  CONDITIOK. 
The  provision  of  I/.  O.  !«,  f  799.  subd.  33, 
that  a  thing  once  proved  to  e^gt  Is  presumed  to 
continue  as  long  as  Is  usual  with  things  of  that 
nature,  establishes  a  rule  ot  evidence,  and  not 
of  pleading,  and  such  presumption  cannot  usoip 
I  place  of  averment. 

[E}d.  Note.~-For  other  cases,  seo  Flsadinft 
Cent.  Dig.  H  8,  9.] 

5.  Banks  and  BAirsnra  «=>47<1)— ffNS0i.vsir- 
cT— Liability  of  Stockholobbs  fob  Uh- 
PAin  SUBSCBIPTIONa— Bmpobcemknt. 

Under  L.  O.  L.  i  4586,  as  amended  by  Laws 
1911,  p.  244.  empowering  the  stiperintendeot  of 
banks  to  enforce  individual  liability  of  stock- 
holders, if  necessary  to  pay  debts  of  bank,  only 
those  persona  can  be  proceeded  against  who 
hold  stock  at  the  time  that  the  superintendent  cf 
banks  is  entitled  to  enforce  such  lialulity. 

[EM.  Note.— For  other  cases,  flee  Banks  aod 
Banking,  Cent  Dig.  U  62,  64,  65,  68,  341.] 

a  Banks  and  Banking  «=»47(1)— Individu- 
al Liabiutt  of  Stocsholdbbs— Natube. 
The  fund  acquired  by  enforcing  indiridusl 
llabill^  of  bank  stockholders,  under  L.  O.  L.  | 
4586,  as  amended  by  Laws  1911,  p.  244,  is  is 
the  nature  of  a  reserve,  to  be  called  in  and  Mf- 
plied  when  the  other  assets  of  the  bank  are 
exhausted  and  the  balance  of  the  ind^tedaesi 
remains  unpaid. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent.  Dig.  H  62.  64.  65,  68,  341.] 

7.  Banks  aitd  Banking  «=»49(8)— Imboltm- 

OT— IkDIVIDUAI.  LiABILRT  <ar  SVOCSBOLD- 

EE8— Action— Pasties. 
In  an  action  to  enforce  individual  HaWbO 
of  stockholders  of  insolvent  bank  nnder  Ia  O.  L 
8  4586,  as  amended  by  Laws  1011,  p.  344,  «B 
stockholders  ^ould  be  msde  parties,  and  tbe 
conrt  should  ascertain  and  decree  the  proportioB- 
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al  imovat  each  «hoeld  pay  toward  ttqvMatiOB  at 

buik'a  liabilitiet. 

[Ed.  Note.~For  otber  cases,  we  Banki  and 
Banking,  Cent.  TAg.  {  76.] 

6.  Barks  and  Barkxno  «=3»47(2)— Insoltxht- 
OT— Individual  LxABUjTr  or  Stockhou)- 

XBS. 

NotwitbstaDdliic  that  the  banUnf  law  n- 
qnim  one-half  the  capital  of  a  bank  ta  be  patd 
hi  before  beKhming  businees  and  the  remamder 
Tithin  Bix  months  thereafter,  which  provision 
ctnurtitates  an  aueiistnent  br  operatitm  of  law, 
llLbility  of  a  atockbolder  for  unpaid  Nbwai^ 
ti<Hi  is  mardr  a  ehoae  in  aeti«a,  to  be  enforced 
0^  when  necessary  to  make  op  m  deficiency 
ofter  the  ezhauHtion  of  other  asseta. 

[tid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  60.] 

Department  L  Appeal  from  Glrctilt  Court, 
Unltnomali  Count? ;  B.  O.  Morrow,  Judge. 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  flormer  opinion,  see  161  Pac.  443. 

Martin  L.  Pipes,  S.  B.  Huston,  J.  P.  Win- 
ter, Jobn  M.  Pipes,  Geo.  A.  Pipes,  and  Oliver 

B.  Huston,  all  of  Portland,  for  an>«Uanti. 

C.  M.  Idleman  of  Portland,  and  I.  H.  Van 
Winkle,  of  Salem,  for  respond^it  Sargent. 
Joseph  tt  Haoey,  of  Portiand.  for  mpondentai 
Alexander  and  Darla. 

BUBNBTT.  J.  Tba  plalntlfl  bas  filed  a 
petition  for  rehearing  of  this  cause,  the  lead- 
ing feature  of  whldi  is  an  endeavor  to  make 
the  decision  of  Sargent  v.  American  Bank  & 
Trust  Co.,  80  Or.  16.  154  Pac  750,  166  Pac 
431.  of  controlling  influence  for  his  conten- 
tion here.  That  case  is  also  known  as  the 
Balston  Case,  as  he  was  the  iHlncipal  de- 
fendant, and  will  be  so  designated  for  con- 
venience In  dlscosslon.  The  two  cases  may 
be  thns  distinguished:  The  defendants  here 
dgned  the  subscription  paper  set  oat  in  the 
complaint  as  original  direct  subscribers  to 
the  capital  stodk  of  the  bank.  All-  this  oc- 
flirred  before  the  concern  began  business  as 
a  bank,  for  It  Is  recited  In  the  same  plead- 
ing that  the  corporation  was  formed  ManA 
15,  1906,  that  the  subscription  paper  was 
signed  Kovember  12.  1906,  and  that  the  In- 
Btitotion  was  engaged  In  business  from  Jan- 
uary 1,  1907,  until  December  18,  1911,  at 
which  last-named  date  the  plaintiff  took  con- 
troL  On  the  other  band,  after  the  bank  was 
a  going  concern,  it  made  a  contract  with  Ral- 
ston <ai  Hay  2,  1908,  whereby  It  bartered 
to  him,  and  be  traded  for.  some  shares  of  Its 
stock  whldk  were  then  Its  pn^rty,  or  whlc^ 
at  least  it  had  In  some,  manner  aoQulxed  from 
its  stoeUkold^a.  Tbe  latter  tninacttou  Is 
snhBtantlaUy  tbe  same  as  if  the  bank  bad 
been  tbe  owner  of  a  carload  of  pig  Iron  or 
a  Nock  of  mnnic^iwl  bonds,  wbkb  It  bad  atfld 
to  Balaton,  and  be  had  givm,  bat  not  paid, 
Ua  note  therefor.  Tbe  bank  examiner  In 
<ftart»  of  tbe  omeem  eonld  ane  on  tbe  note 
the  same  u  it  given  for  borrowed  money.  In 
Ikct,  to  aXl  Intnts  and  pncpoees  he  aned  to 


recover  from  Balston  tbe  contract  price  of 
tbe  stock  he  bought,  but  did  not  pay  for. 

The  par  value  of  tbe  stock  was  |100  a 
share.  If  Balston  bad  agreed  to  pay  the 
bank  HSO  a  abare,  tbe  idalntlff  could  have 
recovered  that  amoonl  likewise,  If  the 
parcliase  price  bad  been  fixed  at  $75  a  share, 
that  would  have  been-  the  limit  of  the  [daln- 
tUTs  recovoT'  Tlie  principle  Is  not  changed 
by  the  fact  that  tbe  contract  price  was  fixed 
at  tbe  par  value.  It  Is  true  tbat  tbe  allega- 
tion In  Balston's  Case  was  that  he  "subscrib- 
ed" tor  tbe  stodc;  bat  the  evld^ice  was  to 
tbe  efteet,  and  the  court  ecpreesly  found, 
that  he  purchased  It,  and  hence  in  a  proceed- 
ing to  recover  tbe  oontraet  price,  whether  at, 
above,  or  b^ow  par,  the  balance  due  thereon 
is  all  that  tbe  plaintiff  can  recover. 

[1]  In  Balston's  Case  we  note,  Indeed,  it 
is  averred  that  the  salt  was  Instituted  "on 
behalf  of  all  the  creditors"  of  the  bank. 
'That,  however,  adds  nothing  to  the  matter. 
It  would  be  for  the  benefit  of  creditors  Just 
the  same,  If  tbe  superintendent  of  banks  had 
sued  Jones  on  his  note  given  to  the  bank  for 
borrowed  money.  In  short,  Balston's  liabili- 
ty involved  in  tbat  case  was  for  a  debt  to  tbe 
corporatton  contracted  with  It  after  It  be- 
came a  going  concern.  Waterbury's  liability 
here  is  upon  bis  promise  to  contribute  di- 
rectly to  the  capital  stock.  The  former  Is 
absolute  for  the  amount  he  agreed  to  pay. 
ThB  latter  Is  provisional,  measured  by  vrtiat 
may  be  required  to  make  up  the  deficiency 
of  other  assets  for  payment  of  debts. 

[2]  As  clearly  pointed  out  by  Hr.  Justice 
Benson,  It  ts  a  mle  tbat,  In  a  proceeding  to 
wind  up  a  corporation,  anbacrlptiona  to  tbe 
capital  stodc  mast  be  enforced  pro  rata,  and 
only  90  far  as  may  be  necessary  to  liquidate 
the  Indebtedness,  after  an  account  baa  been 
takra  and  the  balance  te  settled.  In  llanida- 
tion,  tbe  plaintiff  bank  acamlner  may  realise 
in  fiiU  for  a  debt  owing  by  any  imUvldval  to 
tbe  bank;  while  upon  snbscrlptiona  to  tbe 
capital  stodE  he  may  nwrer  imly  from  all 
delinquents  pro  rata,  and  no  more  than 
enough  to  idece  out  tbe  other  assets  of  tlw 
Institntton  to  pay  Ita  debta.  If  Balaton 
"bought^  stodc  from  tbe  bank,  as  distingdlBb- 
ed  tnm  "gnbsralblni^  original^  for  it,  be 
must  pay  tlie  prlOB.  He  might  have  pnrdiaa- 
ed  folly  paid  iq»  stock,  or  aome  upon  wbl<di 
there  was  an  unpaid  balance  of  snbscrliition. 
In  tbe  latter  Instance,  no  mattur  what  price 
be  paid,  be  took  it  com  (mere,  and  he  would 
have  to  respond  pro  rata  like  ai^  otber 
stockholder  In  a  Uqoidatton  salt,  if  be  waa 
yet  bidding  it  at  the  commenoonent  ot  that 
litigation.  It  is  eaay  to  ctmoeive  a  case 
where  an  Individual  purchasing  on  credit 
from  a  corporation  and  still  holding  a  block 
of  its  partly  pald-np  stock  would  be  «  prop- 
er party  defraidant  to  an  actlen  against  him 
akne  by  tbe  liquidation  c/fBoa  to  recover 
the  full  pnrdiaae  prices  as  well  as  a  defend- 
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ant  In  a  snlt  against  all  stockholders  to  re- 
cover fnmi  them  proportionately  enough  to 
discharge  the  corporate  debts  and  wind  up 
the  conceni,  tmt  no  more. 

[3]  Mu<^  stress  Is  laid  in  the  petition  for 
rehearing  on  the  presumption  "that  a  thing 
once  proved  to  edst  continues  as  long  as 
Is  nsnal  with  things  of  that  nature."  L.  O. 
U  S  799,  Bubd.  33.  The  plalntllTs  argum^t 
la  that,  It  having  been  alleged  that  the  de- 
fendants were  stockholders  once  upon  a  time 
(that  Is,  when  the  stock  was  Issued  to  them), 
it  follows  that  they  are  stockholders  even  to 
the  beginning  of  the  suit.  In  the  absence  of 
any  contrary  showing.  This  would  be  true 
if  it  were  inherent  In  a  share  of  stock,  as  a 
law  of  Its  nature,  that,  once  private  owner- 
ship attached  thereto,  that  relation  would 
continue  for  any  definite  time,  as  do  the  four 
seasons,  the  period  of  gestatloiir  and  the  like. 
Duration,  however,  Is  not  an  invariable  at- 
tribute of  ownership  In  shares  of  stock. 

[4]  Moreover,  the  presumption  named  Is  a 
rule  of  evidence,  and  not  of  pleading.  In  a 
proper  case  It  may  be  used  as  a  means  of 
proving  a  well-stated  allegation,  but  It  can- 
not usurp  the  place  of  averment.  Templeton 
V.  Bockler,  73  Or.  4»4,  144  Pac  405,  cited  by 
plaintiff  on  this  point,  was  a  case  where  a 
chattel  mortgagor  sued  his  mortgagee  for  an 
accounting  of  the  proceeds  of  the  sales  of 
the  personalty  involved,  and  charged,  among 
other  things,  that  the  latter  bad  converted 
a  portion  to  his  own  use.  Present  ownership 
of  the  property  was  not  directly  involved. 
The  presumption  was  used  in  the  opinion 
solely  as  a  rule  of  evidence,  and  not  of  plead- 
ing. Again  In  Casto  v.  Murray,  47  Or.  57,  81 
Pac.  388,  883,  the  substance  of  the  complaint 
was  that  the  defendant,  being  at  the  time  the 
owner  of  a  stalli(U,  contracted  with  the 
lOalntlff  on  Ansnat  26,  1903,  that  the  latter 
was  to  kieep  the  horse  until  August  15,  1904, 
and  that  on  January  26,  1904,  prior  to  tine 
exidration  of  the  stipulated  p^od,  the  de- 
fendant wrongfully  took  the  animal  from 
plaintiff's  possession  In  Marlon  county,  and 
sttll  wrongfully  detained  him  flure.  All  the 
court  held  In  that  case  was,  In  aabatance, 
that  enongb  was  alleged  to  show  that  the 
plalntifT's  poBseasory  right  to  the  pn^nerty 
had  been  Ttolated.  That  precedent  mUrht  be 
^iplicable  here,  If  In  the  presmt  Instance  it 
appeared  that,  when  the  defendants  took  the 
stock  tbr  ^rtiicb  th^  sobscrlbed,  they  ooTe> 
nanted  to  keep  It  until  ttw  corporation  sbonld 
be  dlssfdved,  or  until  a  date  subsequent  to 
the  commencement  of  this  suit ;  but  there  la 
no  such  pretension. 

[1-7]  It  is  against  those  who  bold  stock  at 
the  time  that  the  plaintiff  Is  entitled  to  pro- 
ceed under  section  4586,  L.  O.  L.,  as  amended 
by  chapter  171,  p.  244,  Iaws  of  1911,  empow- 
ering him,  "if  necessary  to  pay  the  debts  of 
such  bank,  to  mforce  the  individual  liabili- 
ty, If  any,  of  the  stockholders."    The  fund 


thus  to  be  acquired  Is  In  the  nature  of  a  re- 
serve, to  be  called  in  and  applied  when  the 
other  assets  of  the  bank  are  exhausted  and  a 
balance  of  indebtedness  remains  unpaid.  In 
such  a  case  all  the  stockholders  should  be 
made  parties,  and  the  court  should  asoei^ 
tain  and  decree  the  proportk»ial  amount  each 
one  should  pay  toward  liquidation  of  the 
balance  of  the  bank's  liabilities,  already  as- 
certained. It  Is  In  this  sense  that  we  must 
read  and  understand  the  language  of  the 
former  opinion  about  levying  an  assessment. 
All  that  is  stated  In  the  complaint  might  hSTe 
happened  as  there  averred,  and  still  the  de- 
fendants legitimately  might  not  be  sto<ddiold- 
ers  when  the  bank  wuit  into  liquidation  un- 
der the  snperintendCTt  of  banks. 

[I]  It  matters  not,  for  the  purposes  of  this 
case,  that  the  law  requires  one-half  the  capi- 
tal to  be  paid  in  before  a  bank  begins  basi- 
ness  and  the  remainder  within  six  months 
thereafter.  This,  Indeed,  constitutes  an  as- 
sessment by  operation  of  law,  but  none  the 
less,  while  unpaid,  the  liability  thereon  is 
a  chose  in  action  from  whl(±  is  to  be  derlred 
the  reserve  fund  already  mentioned,  appli- 
cable only  to  make  up  a  d^dency  after  the 
exhaustion  of  other  assets.  This  Is  a  suit 
calling  for  contributions  to  the  reserve  fund 
of  the  moribund  corporation.  The  Balston 
case  was  In  reality  a  proceeding  to  recover 
a  debt  due  the  bank.  The  recovery  In  the 
Ralston  Case  will  do  madi  to  lessen  the 
wlkolly  different  liability  which  the  plain- 
tiff would  enforce  in  this  suit.  This,  how- 
ever, must  be  teou^t  a^lnst  those  who 
hold  stock  upon  whldi  there  Is  an  uxQiaid 
balance  of  the  par  value  subscribed. 

The  petition  for  rehearing  is  denied. 

MOOBB,  BENSON,  and  HABBIS,  JJ..  con- 
cur. 


OLARINDA  TRUST  &  SAVINGS  BANK  v. 
DOTY. 

(Supreme  Court  ^  Orafon.    Haidi  9,  1917^ 

1.  Bnxs  AND  Noras  «b»S44^  ~  Pludzho  — 
PUA  m  Abateubnv. 

If  a  transfer  of  notes  by  the  payee  was 
made  without  the  knowledge  on  the  part  of  the 
transferee  of  any  infirmity  In  the  notes  or  of 
any  clrcumstancea  indicating  tiie  design  on  the 
part  of  the  payee  to  deal  fraudulently  with  Ae 
maker  or  to  avoid  responding  to  any  warranty 
it  had  given,  covering  the  goods  for  which  the 
notes  were  executed,  the  maker's  plea.  In  the 
transferee's  suit  on  the  notes,  setting  up  the 
warranty,  its  breach,  and  averring  that  the  suit 
was  in  the  name  of  the  transferee,  thiou^  colln- 
sioD  with  the  payee,  to  deprive  the  maku  of  his 
equities,  was  unavailable. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  SS  8eO-86&) 

2.  Bills  and  Notes  ^=9481— PLEAniwa. 

Where  notes  were  given  for  goods  sold  nn* 
der  warranty,  the  warranty  was  broken,  and  the 

DOtes  were  transferred  with  notice  to  the  trans- 
feree of  the  fact,  and  that  the  payee  intended  to 
deal  fraudalently  with  the  maker,  such  matters 
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could  Im  v^ed  in  b«r  of  tb«  transfuM^i  mdt  on 
titt  iwt«8.  and  did  not  need  to  be  pleaded  in 

sbatement. 

[Ed.  Note.— For  otber  cases,  see  BiHa  and 
Notes.  Cent.  Dig.  U  16S0-lfiS2, 10fi&-1561.] 

a  PLEADxivo  ^106(1>— Ptu  nr  ABATEOam. 

Tlie  sole  object  ct  a  plea  In  abatemoit  is 
to  protect  defendant  from  another  aoit  brou^t 
b7  some  pwaon  wbo  mi|^t  be  the  teal  party  in 

interest. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Gent  Dig.  il  219.  220,  224-227.] 

4.  Ghativi.  Mobtoaobb  ^b»203  —  Rioht  to 

FOBBCLOBE  —  ASSiamORfT  Of  NomS  AHD 

TuNarxE  of  Mobtoaok. 
The  assignmeat  of  notes  and  the  actual  maa- 
aal  transfer  of  the  chattrt  mortfage  aecuring 
them  carried  the  light  to  have  tho  mortgage  fore- 
closed. 

[Dd.  Note.— For  other  casas,  see  Obattd  Mort- 
gages, Gent  Dig.  |  460.] 

5.  PiJUDiMO  «=33l76--BAiBxrfa  Issttb— Bxpi.t 
TO  Plia  in  Abateuent. 

The  original  reply  to  defendant's  answer  in 
abatement^  which  reply  denied  every  "material" 
allegation  of  the  plea  in  abatement,  was  insuffi- 
cient to  ratse  an  iaane. 

[Ed.  Note— For  other  cues,  see  Pleading, 
Oent  Dig.  {{  S43,  345-353.] 

6.  Plbadiho  ^»26&— Ahendubnt— STATUna. 

Where  the  reply  to  a  plea  in  abatement  was 
insnfficient  to  raise  an  issue  because  it  only 
profeeeed  to  doiy  the  material  allegations  of  the 
answer,  the  court  had  anthority,  under  L.  O.  L. 

a 100,  101,  and  102,  relative  to  amendmenta  to 
_  eadings.  to  allow  amendment,  the  reply  bring  a 
iaere  Imperfect  denial,  and  the  amendmuit  not 
introducing  any  new  canse  of  defense. 

[Ed.  Note.— For  other  easeib  see  Pleading, 
Oent  Dig.  H  SU-SIOl] 

7.  PuADiMo  «s>422—yEBxnoATiON— Waiter 

— Statutiu 
Where  there  is  no  motion  to  strike  ont  a 
pleading,  as  required  by  L.  O-  L.  S  10€.  provid- 
ing that  any  pleading  not  duly  verified  may  be 
stricken  on  motion,  any  defect  in  the  vertScation 
of  the  pleading  is  waived. 

[EJd.  Note.— For  other  cans.  Mfl  Pleading, 
Oent.  Dig.  H  1414-1417.] 

Department  1.  Appeal  from  Credit  Oonrt, 
Klamatb  C^mnty ;  Cteorge  Noland,  Judge. 

Suit  the  Clarlnda  Troat&SaTliiKBBank, 
a  corporatifmi  against  M.  R.  Doty.  Frmn  a 
decree  dlsnUinlng  defendanPs  annrer  In 
abatement  and  Judgment  for  costs  In  ftiTw  of 
plaintiff,  defendant  appeals.  Judgment  af- 
flrmed. 

Thla  is  a  salt  to  forecloae  a  cAiattd  mort- 
gage given  by  defendant  to  secure  30  promls- 
Bory  notes  made  by  h!m  to  the  Usle  Manu- 
facturing Company,  of  Clarlnda,  lows.  The 
complaint  sets  np  the  owner^p  by  plalntlif 
of  22  of  these  notes  and  of  the  mortgage.  It 
appears  from  the  mortgage  that  these  notes 
were  given  to  secure  the  payment  of  certain 
some  due  upon  a  madiinery  contract,  where- 
by the  defendant  purchased  from  the  Usle 
Manufacturing  Oompany  an  improved  boring 
and  drilling  machine,  certain  boring  shafting, 
and  otber  things  appurtenant  thereto.  The 
defendant  filed  an  answer  in  the  nature  .c^  a 
plea  In  abatement  setting  up  that  It  ttxe 


note*,  or  aay  of  them,  were  assigned  to  the 
plaintiff  by  the  Lisle  Hanufacturlng  Com- 
pany, the  plalntUt  subaeauently  thereto  and 
prior  to  the  commencement  of  this  suit  had 
disposed  of  its  Interest  in  each  of  the  notes 
to  other  persons,  namely,  the  Llale  Manufac- 
turing Company,  and  the  plaintiff  was  not 
at  the  commgncemmt  of  this  salt  and  la  not 
now  the  owner  or  holder  or  assignee  of  said 
22  notes,  or  of  any  part  tbereot  The  plea 
also  alleged  that  plaintiff  was  not  at  the 
time  of  the  commencement  at  this  suit  or  at 
any  other  time  the  owner  or  holder  of  the 
chattel  nuvtgage  soaght  to  be  foreclosed,  and 
that  there  ner^  bad  been  any  transfer  from 
the  Lisle  Manufacturing  Company  or  from 
any  o^er  persMi  to  the  darlnda  Trust  & 
SaTlngB  Bank.  The  plea  then  states,  In  sub- 
stanoe,  that  the  80  notes  as  mortgage  secur- 
ity were  i^ven  to  the  Usle  Manufacturing 
ConqMoy  under  the  terms  of  a  conditional 
purdiaae  of  the  boring  maddne  and  other  ap- 
paratus heretofore  mentioned.  whl<fli  contract 
stipulated  that  all  money  paid  on  said  ma- 
chinery, Including  the  22  notes  sued  upon, 
would  be  returned  to  IL  B.  Doty,  this  de- 
fendant, if  the  machinery  shouhl  not  fultlll 
the  warranty  of  the  Lisle  Manufacturing 
Oompany.  TtM  plea  then  alleged  a  breadi  of 
warranty  and  a  right  to  have  the  notes  re- 
turned, and  averred  that  this  suit  was 
brought  In  the  name  of  plaintiff  through  col- 
lusion with  the  lisle  Manufacturing  Com- 
pany for  the  purpose  d  depriving  defandant 
ol  Us  claims,  rights,  and  equities  In  said 
matters  between  blm  and  the  Usle  Manufac- 
turing Cnnpany;  that  plaintiff  had  no  real 
Interest  In  the  22  notes  sued  vpoa,  or  In  the 
n^ortgage  security;  and  that  the  lisle  Man- 
ufacturing Company  Is  the  real  beneficiary 
and  partv  In  Interest  To  this  plea  de&nd- 
ant  Interposed  a  reply  denying  every  "ma- 
terial" allegation  thereof.  Thereupon  the  de- 
fendant moved  for  Judgment  upon  the  plead- 
ings on  the  theory  that  the  reply  was  insuf- 
ficient When  the  motion  came  on  for  argu- 
ment plaintiff  reqoeeted  permission  to  file  an 
amended  rc^^*  vbloh  was  grapted  by  the 
court,  and  an  amended  reply  sufficient  In 
fbrm  and  substance  was  then  filed;  defsal-. 
nnf  s  motion  tor  Jndgment  on  the  pleadings 
being  overruled.  Defendant  filed  a  second 
motion  for  Judgment  on  the  pleedlnga,  which, 
being  overruled,  the  case  came  on  f<»  trial, 
and  decree  was  rendered  dismissing  defend- 
ant's answer  in  abatement  and  a  Judgment 
for  costs  was  entered  therein  In  favor  of 
plaintiff,  from  which  the  defendant  appeals. 

U  O.  Brower,  of  Klamath  Falls,  for  appel- 
lant E.  L.  Elliott  of  Klamath  FaUs  <Wm. 
Orr,  of  Glarittda,  Iowa,  on  the  brieQ^  for  re- 

Eqpondent 

McBRIDB,  a  J.  (after  stating  the  facts  as 
above).  A  great  many  outside  and  irrele- 
vant matters  seem  to  have  been  litigated  on 
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the  trial  of  defendant's  answer  In  abatement. 
There  was  really  but  one  question:  Whether 
there  had  been  such  a  transfer  of  the  notes 
as  would  protect  Uie  defendant  from  a  sec- 
ond suit  upon  them  by  the  Lisle  Mannftictnr- 
Ing  Company,  the  original  bolder.  What  Its 
motlTe  may  have  been  -In  asalgnliig  the  notes 
waa  not  a  matter  of  coaeem  to  the  detiaid- 
ant 

[1-4]  If  the  transfer  was  aetnally  made 
wlthont  the  knowled^  on  the  part  of  plain- 
tiff of  any  Infirmity  In  the  notes,  or  of  any 
circumstances  indicating  the  design  on  the 
part  of  the  Lisle  Manufa<^urlng  Company  to 
deal  fraudulently  with  the  defendant  or  to 
avoid  responding  to  any  warranty  it  had  giv- 
en, the  plea  would  be  unavailable.  If  they 
were  transferred  with  notice  to  It  of  these 
fiacts,  these  matters  could  be  urged  in  bar, 
and  there  would  be  no  necessity  of  pleading 
them  in  abatement  We  think  the  evidence 
indicates  an  actual  assignment  of  these  22 
notes  to  the  plaintiff  herein.  Whether  sudi 
assignment  was  with  or  wlthont  notice  of 
any  equities  In  favor  of  the  defendant  does 
not  cut  any  figure  in  the  case ;  that  being  a 
matter  to  be  litigated  upon  a  plea  In  bar  and 
not  in  abatement,  the  sole  object  of  which  is 
to  protect  the  defendant  from  another  suit 
brought  by  some  person  wbo  might  be  the 
real  party  in  interest.  Of  course,  it  goes 
without  saying  that  the  assignment  of  the 
notes  and  the  actual,  manual  transfer  of  the 
mortgage  carried  with  them  tlie  right  in  the 
plaintiff  to  have  the  mortgage  foreclosed; 
bnt  the  principal  questions  raised  here  are 
technical  questions  upon  the  pleadings. 

[6, 1]  It  is  contended  that  the  original  re- 
ply to  the  answer  In  abatement  was  insuffi- 
cient to  raise  an  Issue  by  reason  of  the  fact 
that  it  only  professed  to  deny  the  material 
allegatlona  of  the  answer.  This  contention 
was  well  taken,  but  the  court  had  ample  au- 
thority under  sections  100,  101,  and  102  of 
the  Code  to  allow  an  amendment;  the  res»ly 
bdng  A  mm  imperfect  dadal,  and  the 
amendment  not  introducing  any  new  cause  of 
defense.  It  was  rouarked  by  counsd: 

"If  amendments  to  pleadings  may  be  allowed 
after  motion  for  such  jadgment  is  made,  then  tbe 
statute  could  never  be  made  effective,  and  would 
be  a  nullltr  and  a  farce;  and  it  cannot  be  as- 
sumed the  Legislatare  intended  it  to  be  such." 

This  would  be  true  If  the  science  of  plead- 
ing were  Intended  to  be  a  mere  game  of  wits, 
instead  of  a  means  of  clearly  presenilis  the 
Issues  to  the  court  Courts  are  organized  for 
the  purpose  of  enabling  parties  to  have  a 
fair  and  orderly  trial  of  their  contentions, 
and  to  this  end  they  should  always  be  liber- 
al in  allowing  amendments  to  pleadings  so 
that  every  party  may  have  a  day  in  court 
and  not  be  turned  away  by  leason  of  a  de- 
fect In  his  pleading  which  can  be  corrected 
before  trial  without  detriment  to  the  admin- 
lBtratl<m  ctf  justice. 

[7}  Questions  are  ratoed  upon  the  suffldra- 


cy  of  the  verification.  There  la  no  motion  t» 
strike  out  the  pleading,  as  required  by  sec- 
tion 106,  X*  O.  L.,  and  unless  such  motl<Hi  Is 
made  the  defect  on  this  account  la  waived. 

The  Judgment  of  the  drcoU;  court  la  af- 
firmed. 

McOAMANT,  BUHNETT,  and  HAREIS. 
J  J.,  concur;  BENSON,  J.,  taking  no  port  In 
the  amatderailmk  of  tiiis  caMb 


SUMMERFIBLD  t.  SOUTHERN  PAO.  CO. 
(Supreme  Court  of  Oregon*    March  6,  1Q1T.> 

1.  Raiuoads  «3»400^  —  iMJuar  to  Pxiboii 
ON  TbACK— QUBSITON  FOB  JtrxT— TmcBPAaa- 

Whether  deceased  waa  a  trespasaer  upon  a 
railway  trestle  should  be  submitted  to  jury 
where  that  question  is  doubtful 

rEd._Note.— ror  other  cases,  see  Railroads, 
Cent  Dig.  {  1366.] 

2.  Railboads  4=»365(1)  —  Injuana  to  Pkb- 
BONs  ON  Tbaok— Licensees  ob  TBsaPAasEBB. 

A  pedestrian,  who,  in  place  of  taking  a 
good  road  less  than  200  feet  away  in  going  from 
one  city  to  another  in  the  nighttime,  goes  over 
a  main  line  railway  trestle  794  feet  long  and  40 
feet  high,  with  no  space  on  either  for  es- 
cape, toe  trestle  not  being  used  by  puUic  gen- 
erally in  nighttime,  there  being  posted  nouoes 
forbidding  Buch  use  and  nothmg  showing  ac- 
qoiescenee  by  railway  oompany,  is  a  traspaaser, 
and  not  a  licensee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1220,  1223,  1227.  1236.] 

3.  - Railboads  «=»381(6)  —  iRJimxEa  to  Peb- 

B0N8  OH  TBAOK— NBOUOENCE. 
A  pedestrian  who,  in  nightthne,  in  prefer- 
erence  to  going  over  a  well-traveled  road  leas 
than  200  feet  away,  goes  over  a  high,  long,  and 
narrow  main  line  railway  trestle,  from  which  it 
is  impossible  to  escape  in  ease  of  the  approach 
of  a  train.  Is  negligent 

[Ed.  Note.— For  other  caaei^  see  Bail  roads. 
Cent  Dig.  |  1291.] 

4.  Rahboads  <Bs»396<1)  —  In jitbies  to  Peb- 
aoNS  ON  Tbaok— Pbika  Facie  TBESPASSEBa. 

Any  person  walking  upon  a  railway  treatle, 
in  a  rural  community,  contrary  to  p(»ted  no- 
tices, is  prima  facie  a  trespasser,  and  this  pre- 
sumption-can  be  overctHue  only  by  prwd  that 
company  bad  notice  of  such  use  and  affirmative- 
ly acquiesced  therein. 

[Ed.  Note.— For  other  cases,  see  Eaflroads, 
Oent  INg.  fl  1S41-1848.] 

Department  3.  Appeal  from  Circuit  Oonrt, 
Clackamas  Gonntr :  J,  U.  Ounpb^,  Jndge. 

Action  by  Edward  Summer  field,  adminis- 
trator, against  the  Southern  Pacific  Com- 
pany* a  corporation.  Judgment  for  defaod- 
aut  and  plaintiff  appeala.  Affirmed. 

This  is  an  action  for  damages  for  tho 
death  of  Alma  Summerfleld,  who  was  killed 
by  a  Southern  Pacific  train  on  the  night  of 
January  7,  1914,  while  attempting,  In  the 
company  of  two  other  persons,  to  walk  the 
bridge  or  trestle  of  the  Southern  Pacific 
Company  which  spans  the  Molalla  river  be- 
tween the  towns  of  Canl^  and  Barlow,  In 
Glackamaa  county. 


«Bg»nir  attar  oasss  sat  nme  twis  and  KBT-NUHBKB  In  aU  K«K-MBBb«sd  Olcssis  uM  laAeiss 
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O.  D.  Eby,  of  Oregon  Olty,  and  Ha1c<^ 
H.  aark.  of  Portland  (A.  EJ.  Clark,  of  Port- 
land, on  the  brief) ,  for  appellant  Ben  O.  Dey, 
of  Portland  (Wm.  D.  Fenton,  Ralph  B.  Hoody, 
and  Jo^n  F.  Rellly,  all  of  Portland,  and  Geo. 
G.  Brownell  and  Gordon  B.  Hayes.  \)Ott  of 
Oregtm  City,  on  tiie  tnrlef),  for  respfrndent 

McBRIDB,  O.  J.  The  whole  contPOTeray 
in  this  ease  centers  npon  the  following  in- 
struction given  by  the  court: 

"I  inBtraet  yon.  as  a  matter  of  law  In  tliiB 

g articular  case,  that  the  injnred  party,  Alma 
ummerfield,  at  tlie  time  of  the  accident  was  a 
trespasser  upon  the  property  of  the  railroad 
company,  the  defendant  in  this  case.  Now  the 
law  compels  a  railroad  company,  or  anybody 
else,  to  use  a  certain  amount  of  dillxeaoe  eyen 
toward  trespassers,  and  duties  that  tney  are  re- 
quired to  use  is  that  they  shall  not  willfnUr  or 
wantonly  ii^re  anybody,  even  a  trespasser. 
To  iUurtrate:   Suppose  when  you  go  home  in 

Sour  machine  this  evening,  Mr.  Kisley  (addreas- 
]g  one  of  the  jurymen),  there  Is  some  man 
crossing  your  road,  and  yon  see  that  man,  and 
he  has  no  businees  there  even,  but  you  have  no 
ri^ht  to  run  over  him  with  your  machine  and 
injure  him.  It  is  your  duty,  if  you  know  the 
trespasser  Is  in  a  (fangerous  place,  to  use  ordi- 
nary care  to  avoid  injuring  blm,  and  you  must 
use  that  ordinary  care  to  avoid  injuring  even  a 
trespasser.  And  that  is  the  doty  the  railroad 
company  owed  the  injured  party  In  this  case, 
and  it  is  for  yon  to  determine,  under  all  the 
ctrcumstauoes,  whether  they  discharged  that 
duty." 

The  court  further  instructed  the  Jury: 
"It  is  for  yon  to  determine,  under  all  the 
xjircnmstances  of  this  case,  whether  the  «UP- 
neer  saw  the  parties  upon  the  trestle  or  bridge 
in  sufficient  time  that  with  the  use  of  ordinary 
care  he  could  have  avoided  injuring  them.  If 
ne  could  have,  then  the  railroad  company  is 
liaUe.  if  he  used  his  l>est  endeavors,  after  he 
did  see  them  and  found  out  that  they  were  up- 
on the  track,  to  stop  the  train,  and  notwith- 
standing that  they  were  injured,  then  the  rail- 
road  company  la  not  liable." 

Plaintiff  requested  the  court  to  give  the 
following  instruction,  among  others,  to  the 
jury: 

"You  are  Instructed  that  if  you  find  from  the 
evidence  that  for  years  the  public  were  accus- 
tomed to  use  the  track  and  trestle  of  the  defend' 
ant  railway  company,  with  the  knowledge  and 
acquiescence  of  the  defendant  company,  even 
though  without  its  express  consent  or  license, 
its  assent  and  license  so  to  do  will  be  presumed, 
and  in  that  case  persons  so  using  said  track 
and  trestle  are  not  in  a  strict  sense  trespassers, 
but  were  licensees,  and  the  defendant  was  bound 
to  take  reasonable  precaution  to  avoid  injuring 
such  persons." 

Other  instructions  of  a  similar  tenor  dis- 
tinguishing between  licensees  and  trespassers 
were  requested  and  refused. 

[1,  2]  This  controversy  then  presents  but 
one  question.  If  the  deceased,  as  a  matter 
of  law  under  the  facts  disclosed  by  plalntifTs 
testimony,  was  a  trespasser  upon  the  track, 
the  plalntlflC  should  not  recover.  If  there 
was  such  a  condition  of  the  testimony  that 
this  fact  was  left  in  doubt,  the  instruction 
of  the  court  was  wrong,  and  the  case  should 
be  reversed. 

To  determine  this  we  shall  have  to  con- 


sider the  olrctimit&noeB  as  disposed  by  the 
testimony:  The  evidence  shows  that  the  town 
of  Oanby  la  sltoated  about  a  mile  north  of 
the  trestle  In  qnestlon,  and  the  town  of  Bar- 
low, about  <me-half  a  mile  sooth;  that  the 
trestle  which  spans  the  Molalla  river  Is  797 
feet  long,  40  feet  high,  and  barely  wide 
enough  for  the  passage  of  trains,  leaving  no 
rwan  on  either  Bide  of  the  tra<ft  whereby 
a  pedestrlftn  could  escape  in  ease  a  train 
shonld  pass  while  he  was  on  the  track.  The 
town  of  Canby  contains  from  SOO  to  700  In- 
habitants, and  the  town  of  Barlow  from  25 
to  76  Inhabitants-  There  Is  a  county  road 
nrnnlng  parallel  vrlth  the  railroad  track,  and 
from  100  to  200  feet  distant  tirerefrom  be- 
tween the  two  vlllagea,  and  across  the  Molal- 
la upon  this  county  road.  Is  a  covered  bridge. 
The  evidence  tends  to  show  that  prior  to  the 
construction  of  this  bridge  In  1006  the  rail- 
road trestle  was  frequently  used  by  pedes- 
trians in  going  from  one  village  to  another, 
but  that  since  the  constmctl<m  of  said  bridge 
such  use  of  the  trestle  has  not  been  so  fre- 
quent; a  majority  of  the  travel  since  then 
b^g  across  the  connty  bridge.  There  Is  the 
usual  path  alongside  the  railroad  track  which 
goes  as  far  as  the  railroad  bridge,  then  turns 
down  to  the  county  bridge,  and  after  cross- 
ing the  said  tvldge  It  returns  again  along- 
side of  the  railroad  track.  Upon  the  eve- 
ning In  question  the  deceased,  who  was  about 
17  years  old,  In  company  with  her  sister  and 
a  young  man,  had  started  from  Barlow  od 
their  way  to  Ganby.  They  had  been  about 
an  hour  on  the  road  when  th^  came  upon 
this  bridge,  and  as  they  neared  the  southern 
end  of  it  were  overtaken  by  the  train,  and 
Alma  Summerfleld  and  the  young  man  were 
killed.  The  evidence  Indicates  that  as  soon 
as  the  presence  of  the  party  was  discovered 
by  the  engineer  he  put  on  the  emei^^cy 
brakes  and  did  all  be  could  to  stop  the 
train,  and  there  Is  no  evidence  of  any  reck- 
less or  want<Hi  injury  in  the  case,  but  that 
tbe  train  was  going  at  about  Its  usual  speed 
of  40  miles  an  hour.  It  was  also  shown  that 
at  each  end  of  this  trestle  signs  were  placed 
forbidding  trespass  upon  the  trestle,  and  that 
these  were  In  a  position  where  they  could 
be  seen  In  daylight  by  persons  going  upon 
the  track.  The  accident  happ«ied  about  7:80 
o'clock  in  the  eveadng,  and  when  it  was  ful- 
ly dark. 

[3]  It  goes  without  saying  that  a  railroad 
company  has  the  right  to  the  exclusive  use 
of  its  property  unless  the  public  has  acquir- 
ed some  Interest  therein  either  by  license, 
express  or  implied,  or  by  such  adverse  use 
as  amounts  to  a  prescription.  That  any 
person  could  go  upon  tbe  trestle  under  the 
the  conditions  shown  evinces  an  entire  lack 
of  caution  and  regard  for  personal  safety 
which  seems  remarkable.  The  narrowness 
of  the  trestle,  the  Impossibility  of  getting  off 
of  it  on  either  side,  except  by  a  Jump  of 
40  feet  Into  the  river,  its  great  length,  the 
fact  that  it  was  situated  upon  the  main  line 
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of  tbe  railroad  leading  from  Portland  to 
Oallfomla,  all  were  warnings  which  it  would 
■earn  no  pmdent  peratm  would  disregard; 
and  at  Out  very  outset  we  are  Impressed  with 
tbe  fhct  that  the  preliminary  cause  of  this 
accident  was  the  negligence  of  the  plalnttfTs 
intestate  In  chooidng  to  risk  her  life  upon  the 
trestle  rather  than  to  take  a  safe  and  fairly 
convenient  nmte  by  way  of  the  oounty  road 
and  bridge.  We  think  under  the  circum- 
stances detailed  that  perscms  gf^ng  npon 
tbe  track  were  trespassers. 

Practically  the  sole  reliance  of  plaintiff 
for  any  contrary  doctrine  is  the  case  of  Doyle 
7.  Portland  Railway,  Llg^t  &  Power  Com- 
pany, 71  Or.  576,  143  Pac.  623,  in  which  we 
held  that  under  the  peculiar  drcumstances 
of  that  case  the  testimony  on  that  subject 
should  bare  been  submitted  to  the  jury,  and 
tbe  question  as  to  whether  or  not  the  Injured 
person  in  that  case  was  a  trespasser  should 
have  been  left  to  It  We  think  tbe  c^lnion 
In  that  case  goes  quite  as  far  as  the  law 
mrrantSt  and  that  it  should  not  be  further 
extended.  But  that  was  very  different  from 
the  case  at  bar.  ,The  situation  in  that  case 
la  well  set  forth  in  the  brief  filed  by  counsel 
for  the  plaintiff  which  we  find  with  the 
transcript.  Among  other  things  It  Is  said: 

"The  UDcontradicted  evidence  of  the  witDesaes 
was  that  the  people  who  lived  In  tbe  vicinit; 
of  Berkley  and  who  worked  at  Sellwood  (both 
stations  being  within  the  city  limits  of  Portland 
and  Bubarbs  and  additions  thereof)  used  the 
treatle  in  question  aa  a  footway  or  passageway 
in  goioc  to  and  from  their  work.  Also  that 
school  coUdren  and  the  people  generally  residing 
or  living  or  working  in  the  vicinity  ot  Johnson 
Creek  so  used  snch  trestle  for  a  period  extend- 
ing as  far  back  as  four  years  to  and  embrac- 
ing the  day  on  which  the  plaintiff  was  hurt 
The  testimon;;'  further  shows  that  on  some  occa- 
sions tbe  trains  of  the  defendant  stopped  on  the 
trestle  to  keep  from  striking  people  who  were 
thereon.  The  witness  McLaughlin  testified  pos- 
itively to  this  fact  It  is  alleged  in  the  com- 
plaint and  shown  by  the  evidence  that  this  tres- 
tle was  a  way  of  necessity  and  constituted 
and  was  the  only  means  of  passageway  which 
tbe  people  in  the  vicinity  had  without  going  an 
unreasonable  distance  around  In  another  dlrec- 
Uon,  and  that  even  then  it  was  necessary  for 
them  to  cross  private  lands  In  order  to  get  to 
their  place  of  work,  or  to  return  therefrom  to 
their  homes,  if  they  did  not  use  this  trestle. 
Under  these  facts,  which  are  undisputed,  and 
which  show  a  way  of  necessity  in  common  use 
for  years,  persons  using  snch  trestle  were  not 
trespassers,  but  were  licensees." 

The  evidence  in  the  case  at  bar  does  not 
Indicate  any  such  state  of  facta.  It  does  not 
show  any  necessity  for  the  use,  but  indicates 
only  that  It  was  a  little  more  convenient  to 
cross  by  the  trestle  than  to  go  by  the  way  of 
the  bridge.  The  testimony  in  the  Doyle  Case 
also  L'Stabllsbes  the  fact  that  the  railroad 
compaay  was  aware  of  the  frequent  use  of 
this  trestle  by  the  public,  and  was  in  the  hab- 
it of  stopping  its  trains  to  allow  persons  ou 
the  trestle,  which  was  a  comparatively  short 
one,  being  only  156  feet  long,  to  escape  there- 
from, while  in  this  case  there  Is  no  testimony 
that  the  company  had  ever  perceived  any- 


body npon  ito  tnaUa,  or  OuA  the  pnbUc  gm- 
eraUy  had  made  a  inaetloe  of  using  It  In  tbe 
nighttime  when  the  presence  of  persons  up- 
on it  wmU  be  dlfflcolt  of  detection.  In  fact, 
the  teetUnony  rather  indicates  that  tbe  ma- 
jority of  the  public  tofrtc  the  county  road  at 
this  point,  and  that  dnce  tbe  building  of  the 
bridge  comparatively  few  persons  to<^  the 
risks  of  crossing  on  the  trestle.  We  see  noth- 
ing in  the  evidence  in  this  case  to  Indicate 
that  tbe  plaintiff  was  a  llcoiaee,  or  that  tbe 
defendant  bad  1^  any  act  acquiesced  In  tlie 
use  of  this  trestle  by  the  public  as  a  path- 
way. Anottier  disUnctkni  Is  made  In  tbe 
Doyle  Oase  as  to  travel  iqton  tnxSu  and 
trestles  In  the  limits  of  dtlea  As  will  be 
seen  from  the  excerpt  from  the  brief  It  was 
especially  urged  tbat  the  acddoit  In  that 
case  bMA  [dace  In  the  suburbs  of  the  dty  of 
Portland.  Otber  cases,  sndi  as  TeaUe  r. 
San  Pedro,  eta,  Ca,  82  Utah,  276, 90  Pae 
402, 10  Ia  B.  A.  (N.  S.)  486,  are  of  accidents 
occurring  In  railway  yards  within  the  limits 
of  populous  cmumunlties  where  the  public 
travel  Is  very  great  This  was  in  a  rural  com- 
munity with  oounty  roads  leading  from  one 
small  vUlage  to  another,  and  there  was  no 
such  congestion  of  travel  as  might  lead  the 
railway  cunpany  to  apprcSieod  tbat  persons 
would  use  tiUs  trestle  We  do  not  see  aagr 
drcumstances  in  this  case  wblcb  Indicate 
that  tbe  defmdant  erw  acqoleaoed  In  tbe  use 
of  this  trestle  for  a  pathway.  In  this  state 
there  Is  no  law  tbat  punishes  criminally  a 
trespass  npon  a  railroad  track.  The  rail- 
road company  can  do  only  one  of  two  things: 
Either  post  notices,  as  in  the  case  at  bar.  or 
put  a  guard  with  a  dub  at  each  end  of  every 
trestle  between  Portland  and  Ashland ;  or,  as 
a  third  alternative,  submit  to  persons  walking 
across  tbe  trestles  If  such  persms  are  mind- 
ed to  take  the  ri^s  inddent  to  such  course. 
To  say  that  when  it  has  posted  notices  for- 
bidding pec^le  to  trespass  npon  the  trestles, 
has  done  no  act  to  encourage  such  travel, 
and  provided  no  conveniences  by  which  per- 
sons are  induced  to  enter  upon  sudi  trestles, 
it  has  acquiesced  in  such  use  or  given  any  li- 
cense to  such  persons  thus  to  privilege  them- 
selves is  absurd  upon  the  face  of  It;  and 
such  we  think  Is  the  holding  of  the  majority 
of  the  courts.  Louisville  &  N.  R.  Co.  v.  Da- 
vis, 162  Ky.  672,  172  S.  W.  966;  Lamb  v. 
Southern  Ry.  Co..  86  S.  C.  106,  67  S.  E.  958, 
138  Am.  St  Rep.  1030 ;  Sublett's  Administra- 
tor V.  O.  A  O.  R.  Co.,  146  Ky.  830,  142  S.  W. 
1060:  Ix>ng  V.  P.  R  A  N.  Co.,  74  Or.  502. 
144  Pac.  462,  148  Pac.  1068,  L.  R  A.  1915F, 
1181;  Curd's  Administratrix  v.  Cincinnati, 
etc..  R,  Co.,  163  Ky.  104,  173  S.  W.  336,  Anil. 
Cas.  1916K,  614 ;  Louisville,  etc.,  Co.  v.  Wool- 
fork,  99  S.  W.  2»4,  80  Ky.  Law  Rep.  569; 
Frye  v.  St  Louis,  I.  M.  &  S.  R.  Co.,  200  Ma 
377,  98  S.  W.  566,  118  Am.  St.  Rep.  689. 

[4]  Any  person  walking  upon  a  railroad 
trestle  where  such  use  of  It  is  forbidden  by 
notioes,  aadb  as  are  posted  bere^  Is  prima  tk- 


Digitized  by  Google 


BOSTAD  T.  THOBSBH' 


423 


de  a  trespasser,  tmd  this  premunptloii  out  be 
orenxone  only  by  showing  each  a  state  of 
clrcumatanoe*  as  Indicates  that  the  railroad 
company  had  notice  o£  aodx  use  and  afflrma- 
tlrely  acquleeced  tberebL  In  this  view  of 
tbe  case  the  Inatmctlon  ^ven  was  axrred^ 
as  It  is  not  contended  s^lously  ttiat  if  tbe 
deceased  was  a  trespasser  upcm  the  track  the 
Instmctloa  was  wrong.  There  Is  here  an  en- 
tire lack  of  any  evidence  to  show  acquies- 
cence or  license  by  the  defendant  to  the  pub- 
Ite  or  any  other  person  to  use  its  trestle  as  a 
pathway.  On  the  contrary  tbB  evidence  in- 
dicates tiiat  it  objected  in  the  only  practical 
way  that  It  could  object  to  snch  use,  and  that 
there  was  no  necessity  for  the  deceased  to 
have  nsed  It  In  preference  to  the  safe  way 
provided  by  the  county. 

Having  reached  this  concluslrai,  other 
questions  presented  by  counsel  become  Imma- 
terial ;  and  the  Judgment  of  the  circuit  court 
will  be  affirmed. 

MOORB.  BEAN,  and  BfcOABfANT,  JJ., 
concur. 


ROSTAD  T.  THOBSBN  et  lO.* 

(Supreme  Court  (rf  Or^pou.    March  6.  1017.) 

Bills  asu  Notes  «=c»104-I>UKKsa. 

Where  tbe  prmcipal  stodhoMer  of  a  bank, 
by  means  of  forgeries  and  fictitlouB  notes,  de- 
pleted the  bank's  funds  so  that  it  became  in- 
solvent, and  officers  of  the  bank  went  to  the 
Btockholder'a  wife,  whi^  understanding  from 
wbat  th^  said,  though  no  actual  threat  was 
made,  that  her  husband's  prosecution  wmild  en- 
sue, unless  his  defelcatfm  was  made  good 
through  her  assistance,  executed  certain  notes 
to  make  good  the  defalcation,  such  notes  were 
void,  or  at  least  voidable  at  the  wife's  option. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  flf  242-247.] 

D^artment  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  K.  G.  Mco-row,  Judge. 

Suit  by  Celia  M.  Bostad  against  M.  0. 
Thorsen  and  others.  From  decree  for  plaln- 
tUX,  defendants  appeal.  Affirmed. 

nito  is  ft  suit  by  tJie  plaintiff,  who  ia  the 
wife  of  Hac(Hi  Bostad,  to  cancel  as  to  Iter  a 
certain  deed  to  propwty  in  the  dty  of  Port- 
land, tliree  notes,  aggr^;atlng  flBfi^  signed 
also  by  her  hnahand  and  made  payaUe  to  the 
defendant  Oregon  SecoiitlflB  Oompany,  and 
het  power,  of  attorn^  executed  in  connec* 
tlon  with  the  deed  and  notes.  The  facta  out 
of  whldi  this  cfHitroveray  arose  are  these: 
The  Ifoltnomah  State  Bank  (tf  Lents  is  a 
corporation  with  a  capital  stock  of  $15,000. 
From  Its  organisation  in  1910,  to  December 
IS,  1914,  Hacw  Bostad  was  its  cashier  and 
had  active  management  of  the  bank.  Tliede- 
fndant  O.  T.  Hendrioksen  was  president  of 
tbe  bank  and  owned  10  shares  of  stock.  The 
defendant  M,  Q.  Thorsen  was  vice  preidden^ 
and  owner  of  6  siiares.  Tbe  d^endant  Hark- 
■on  was  the  owner  of  20  shares.  Bostad  was 
the  principal  stockholder,  and  In  December, 


1914,  was  the  owner  of  tS  or  60  shares,  wUdi 
akoA  was  hypothecated  for  practically  all  Its 
value.  The  defendant  Hendrlcksen  was  then 
and  is  now  tlu  president  of  the  Scandinavi- 
an-American Bank,  at  Portland,  and  the  de- 
fendant Thoraen  a  large  stocfehcAder.  The 
defendant  Qregmi  Securities  Ocanpany  Is  a 
collateral  corporation  of  the  Scandinavian- 
American  Bank  with  practically  tbe  same  of- 
ficers as  that  bank.  By  means  of  forgeries 
and  flctitioiis  notes  covering  a  period  of 
about  three  years,  and  unknown  to  the  other 
officers  and  directors,  Hacon  Bostad  convert- 
ed to  his  own  use  and  depleted  the  assets  of 
the  Mnltnomah  State  Bank  to  the  amount  of 
about  $21,700;  and  when  his  forgeries  were 
discovered  about  December  14,  1914.  and  he 
was  confronted  with  the  evidence,  he  made 
a  full  confession  to  the  officers  of  the  bank 
and  to  Mr.  Sargent,  superintmdent  of  banks. 
Such  depletion  rendered  the  bank  Insolvent, 
and  for  that  reason  It  became  the  duty  of 
the  superintendent  of  banks  to  take  charge  cf 
its  assets  and  to  close  its  doors  unless  its  of- 
ficers and  directors  should  provide  such  funds 
again  to  make  the  bank  solvent.  Qendrick- 
sen,  Thorsen,  and  Harkson  had  been  person- 
al friends  of  Boetad,  having  implicit  confi- 
dence In  his  Integrity.  When  accused  by 
these  gentlemen  he  admitted  tbe  shortage 
and  expressed  the  willingness  to  make  resti- 
tution, it  being  agreed  on  their  part  that  so 
far  as  they  were  concerned  as  officers  of  the 
bank  no  prosecution  would  be  Instituted  In 
case  he  reimbursed  the  bank  to  the  amount 
of  his  defalcations.  He  expressed  his  will- 
ingness to  do  so,  but  had  little  property  to 
turn  over.  He  represented  to  the  bank  that 
his  wife,  the  plaintiff  herein,  would  soon  be- 
come heir  to  a  considerable  amount  of  prop- 
erty then  belonging  to  her  mother  In  North 
Dakota,  and  that  her  notes  would  be  good. 
The  question  was  raised  as  to  whether  Mrs. 
Bostad  could  be  induced  to  sign  the  papers 
with  her  husband  to  help  make  good  the 
shortage.  Mr.  Bostad  expressed  a  doubt  as 
to  whether  he  could  persuade  her,  and  sug- 
gested that  Mr.  Hendricksen  should  call  at 
their  home  In  Portland  and  assist  him  In  In- 
dudng  her  to  sign.  In  pursuance  of  this  re- 
quest Hendricksen  called  on  her  on  the  eve- 
ning of  the  16th  of  December  and  talked 
with  her,  to  the  result  that  on  the  following 
day  she  came  to  the  office  of  the  attorney 
for  the  defendant  and  signed  a  deed  to  tbe 
home  occupied  by  herself  and  husband  In 
Portland,  and  In  addition  signed  three  notes 
aggregating  fl5,270.  The  notes  were  signed 
by  her  and  her  husband  in  duplicate,  one  set 
being  k^t  by  the  defendants  and  libs  taking 
the  other  set  with  the  understanding  that  she 
would  go  to  North  Dakota  and  try  to  induce 
her  mother  to  ^gn  them.  It  was  agreed  that 
U  she  succeeded  In  doing  so,  the  set  ot  notes 
so  delivered  to  the  defendants  would  be  re- 
turned.   She  did  not  succeed  In  getting  her 
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mother  to  sign  the  notes,  and  retained  to 
Portland  aa  December  Slst.  On  the  12th  of 
January,  1919,  her  husband  was  arrested, 
snbseqnently  indicted,  pleaded  gnllty,  and 
was  sentenced  to  the  penitentiary.  Soon  aft- 
er her  return  from  North  Dakota  the  plain- 
tiff consulted  counsel  for  the  first  time,  and 
demanded  the  return  to  her  of  the  notes  de- 
livered to  defendants,  a  cancellation  of  the 
conveyance  to  the  home,  and  also  of  the  pow- 
er of  att<»ii^.  She  tbeA  "brought  this  suit 
alleging,  In  substance,  that  she  was  Induced 
to  sign  the  notes  and  other  papers  through 
duress,  coercion,  and  undue  Influence  exer- 
cised upon  her  by  the  defendants  by  threat- 
ening that  unless  she  signed  the  papers  and 
notes  her  husband  would  he  sent  to  ttie  peni- 
tentiary, and  ttaat  tbe  notes  were  executed  by 
her  without  onsideratlon  except  npcm  the 
express  promise  and  assurance  made  to  ber 
that  her  hpaband  would  not  he  prosecuted 
If  she  would  sign  them,  which  promise  was 
not  kept  The  court  found  tor  the  plaintiff 
upon  all  the  issues  and  decreed  tliat  the  re* 
lief  prayed  for  by  her  should  be  granted, 
from  which  decree  the  defendants  appeal. 

Charles  A.  Johns,  of  Portland  (Claude  M. 
Johns,  of  Portland,  on  the  brief),  for  appel- 
lants. B.  G.  Skulason,  of  Portland  (Clark. 
Skulason  &  Clark,  of  Portland,  on  the  brief), 
for  resxKmdent 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  We  think  It  Is  established  by  the 
preponderance  of  the  evidence  that  the  de- 
fendants at  least  Impliedly  gave  Rostad  to 
understand  that  if  he  made  restitution,  he 
would  not  be  prosecuted ;  and  that  there  was 
an  implied  threat  that  unless  he  did  make 
restitution  the  law  would  be  permitted  to 
take  its  course.  The  matter  was  in  such  a 
position  that  it  was  evident  his  only  chance 
of  escaping  the  penitentiary  was  to  make 
restitution  for  the  amount  of  his  theft.  The 
evidence  also  Indicates  that  Kostad,  previous 
to  the  visit  of  Hendrlcksen  to  the  plaintiff. 
Informed  her  of  the  circumstances  and  gave 
her  to  understand  that  unless  she  assisted 
him  he  would  be  sent  to  the  penitentiary. 
We  think  the  evidence  also  establishes  the 
fact  that  when  Hendrlcksen  visited  her, 
while  he  did  not  in  terms  threaten  that  Bos- 
tad  would  be  prosecuted  unless  he  made  res- 
titution, he  used  language  which  conveyed 
that  Impression,  and  that  he  certainly  went 
so  fiir  as  to  give  her  to  understand  so  far  as 
the  bank  or  its  officers  were  concerned  no 
prosecution  would  be  instituted  in  case  she 
Joined  with  Rostad  in  executing  such  papers 
as  would  make  her  Jointly  liable  for  the 
amount  embezzled  by  him.  In  fact,  Mr.  Hen- 
drlcksen admits  having  gone  this  far.  We 
are  satisfied  from  the  t^timony  that  Mrs. 
Bostad  was  induced  to  sign  the  papers  in 
question  solely  to  prevent  her  husband  from 
being  prosecuted,  and  ttaat  the  defendants  un- 
derstood tldi,  and  tliat  she  aodezstood  ttaitt, 


his  lirosecntlon  wotdd  certainly  «urae  mdesa 
the  d^lcatlon  was  made  good  through  her 
assistance;  and  that  this  and  no  other  con- 
sideration was  the  cause  of  her  signing  the 
notes  In  question.  While  no  actual  threat  to 
put  her  husband  tn  the  penitentiary  was 
made  In  words,  the  tsltuatlon  was  placed  be- 
fore her  In  such  a  light  as  to  make  It  suggest 
to  her  that  the  only  way  she  could  save  him- 
from  Imprisonment  and  disgrace  was  by  en- 
cutlng  the  notes,  mere  was  no  other  con- 
sideration for  them.  She  had  not  had  the 
benefit  of  the  stolen  money  so  far  as  the  tes- 
timony shows,  and  did  not  know  of  her  hus- 
band's thefts  until  they  were  disclosed  to  her 
by  him  and  Mr.  Hendrlcksen.  Natorally  In 
her  disturbed  condition  of  mind,  by  reason  at 
the  aboek  at  these  rev^tlooa  and  the  thought 
of  the  disgrace  that  would  be  Inflicted  -apaa 
her  husband,  faerselt  knd  her  two  children, 
she  couBfflited  to  sign.  We  think  that  this 
was  not  her  voluntary  act  Whether  we  call 
It .  duress  or  undue  Influaice  matters  little. 
The  fitct  remains  that  she  signed  the  papers 
under  the  promise  from  tlie  d^ndants  to  do 
everything  in  their  power  to  stifle  the  prose- 
cution, and  we  think  the  modem  anttaoritles 
are  practically  unanimous  in  holding  tiiat  an 
Instrument  executed  under  such  drcnmstane- 
es  Is  void,  or  at  least  T(rtdable  at  the  option 
of  the  party  executing  It  Ccmslderatlons  of 
policy  and  morality  dictate  that  no  person 
shall  make  a  trade  a  felony,  or  If  he  le 
aware  that  a  crime  has  been  committed,  he 
shall  not  convert  that  crime  Into  a  source  of 
profit  or  benefit  to  himself.  The  defendants 
knew  Bostad  was  guilty  of  a  felony;  they 
knew  be  was  unable  to  make  restitution; 
they  knew  the  only  way  to  recoup  themselves 
was  to  induce  bis  wife  to  execute  the  docu- 
raents  In  question;  and  they  undoubtedly  knew 
she  was  doing  so  for  the  purpose  ot  prevent- 
ing her  husband's  prosecution.  By  agreeing 
that  they  would  not  prosecute,  which,  in  ef- 
fect, was  promising  that  so  far  aa  they  were 
concerned  they  would  stifle  the  prosecution, 
they  obtained  an  additional  advantage  to 
themselves  at  the  expense  of  a  women  un- 
advised by  counsel,  distracted  by  grief  and 
fear  for  the  safety  of  her  husband,  and  op- 
pressed by  a  sense  of  the  disgrace  ensuing  to 
her  and  to  her  children.  The  case  of  Wil- 
liams V.  Bayley,  1  Law  Bep.  Eng.  &  Irish 
App.  200,  Is  exactly  in  point.  In  that  case  a 
son  bad  forged  the  name  of  his  father  to  a 
large  number  <rf  notes.  When  confronted 
with  the  proofs  of  the  crime  he  admitted  it, 
and  although  no  threat  was  made  to  prose- 
cute him  the  father  was  Informed  of  the  for^ 
series  and  told  of  the  consequences  to  his 
son,  and  was  asked  to  charge  his  own  proi^ 
erty  to  secure  the  amount  of  the  forgeries. 
ConcOTutng  this  Lord  Westbury  In  his  oplnlm 
makes  the  following  remarks : 

"The  bankers  admit,  most  dearly  and  dii- 
tiiMnJy,  diat  thejr  aU  knew  that  it  was  a  ease 
ot  transportation  fw  life.  It  is  perfectly  dear 
that  thv  did  not  pretend  that  tu  tuOtu  was 
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UaMe.  WliKt  Tfinaifaied  then  as  a  motlTe  for 
the  father?  rThe  only  motive  to  Induce  him  to 
adopt  the  debt  was  the  hope  that  by  bo  doin^ 
he  woDld  lolieve  his  wn  Irom  the  ineTitable  «ta- 
segnraicea  of  his  crime.  The  gnestion,  there- 
fore, is  whether  a  fatiier  appealed  to  qader  such 
circuttistancea.  to  take  apon  himself  an  amount 
of  civil  liability,  with  the  knowledge  that,  on- 
lefls  he  does  bo,  his  son  will  be  exposed  to  a 
criminal  prosecation,  with  the  certaintr  of  con- 
Ticti<HQ,  can  be  resarded  as  a  free  and  voluntary 
■gent.  I  have  no  hesitation  in  saying  that 
no  man  is  safe,  or  ought  to  be  safe,  who  takes 
a  security  tfx  the  debt  of  a  felon,  from  the 
father  o£  the  felMi  under  aucfa  circumstances. 
A  Cfmtract  to  give  security  for  the  debt  of  an- 
other, which  is  a  contract  without  coosideration, 
is.  above  all  thicRS.  a  contract  that  should  he 
based  upon  the  free  and  voluotary  agency  of 
the  individual  who  enters  into  IL  But  it  is 
cjear  that  the  power  of  considering  whether  he 
ought  to  do  it  or  not,  whether  It  u  prudut  to 
do  it  or  noU  is  altogether  taken  away  from  a 
father  who  is  brought  Into  the  situation  of  ei- 
ther refusing,  and  leaving  his  son  in  that  peril- 
ous condition,  or  of  taking  on  himself  the 
amount  tiS  a  civil  obligation.  I  have,  there- 
fore, in  that  view  of  the  case,  no  difficulty  in 
saying  that,  as  far  as  my  opinion  is  codcerned, 
the  security  given  for  uie  debt  of  the  son  by 
the  father  under  such  circumstances  was  not 
the  security  of  a  man  who  acted  with  that  free- 
dom and  power  of  deliberation  that  must,  un- 
doubtedly, be  considered  as  necessary  to  vali- 
date a  tntnsBclioD  of  such  description.*' 

With  how  much  greater  force  does  this  lan- 
guage apply  to  the  plaintiff  In  the  present 
case?  In  the  case  dted  the  party  who  was 
induced  to  sign  the  Instrument  was  a  man  of 
mature  years  and  accustomed  to  business. 
In  the  case  at  bar  It  was  a  helpless  woman, 
without  coonsel,  overpowered  by  the  most 
distressing  sltxiation  that  a  woman  could  be 
placed  In,  and  terrified  for  the  future  of  her 
husband,  ber  own  future,  and  that  of  her  lit- 
tle children.  The  case  does  not  differ  In 
principle  from  Baldwin  Co.  v.  Savage,  81  Or. 
379,  159  Pac.  80.  In  that  case  the  agent  for 
plaintiff  Informed  the  father  of  the  embeazler 
that  his  son  had  appropriated  his  employer's 
money,  and  that  be  would  be  prosecuted  un- 
less he  could  obtain  security  for  the  amount 
embezzled.  Here,  although  more  guarded 
language  was  used,  the  Implication  was  the 
same.  In  the  opinion  in  that  case  Mr.  Chief 
Justice  Moore  cites  with  approval  Bentley  v. 
Robson,  117  Mich.  601,  78  N.  W.  146,  the  syl- 
labus of  whldi  Is  as  follows : 

"A  m<»-tgage  given  by  a  wife  at  the  instance 
of  her  huaband,  who,  unknown  to  her,  had  com- 
mitted a  fM^ery,  and  thereby  defrauded  an  in- 
surance company,  and  had,  upon  its  discovery, 
been  required,  though  111,  to  accompany  an  offi- 
cer from  his  house,  and,  after  a  consultation 
with  the  lepreseDtative  ot  the  company  and  the 
prosecuting  attorney,  in  wbiob  the  latter  had 
suggested  that  he  ask  bis  wife  to  nve  a  mort- 
gage to  the  company,  had  returned  nome  in  the 
custody  of  the  officer,  accompanied  by  the  as- 
sistant prosecutor,  and  had  told  her  that  she 
would  have  to  sini  the  mortgage  to  save  him 
from  }aiL  and  which  mortgage  was  signed  by 
ber  on  this  assurance,  without  her  knowing  the 
nature  of  the  charge  against  him,  is  void  for 
duress,  although  no  threats  were  employed  by 
the  officers  to  induce  its  execution." 


The  castti  dted  In  Baldwin  Sarage,  b^- 
pra,  tend  strongly  to  support  thft  contention 
of  plalhtlfr  In  tlie  case  at  bar. 

The  decree  of  the  circuit  court  ia  affirmed. 

MOORB,  BBAN,  andUcCAMANT,  JJ.,  con- 
cur. 


BAOLEY  T.  MiOCH  et  aL 
(Sopieme  Court  ot  Oregon.    Mardi  6,  1917.) 

1.  Taxation  «=9687— Past  Patmnt— Valid- 
rrT  or  Delimqitxht  Ckbtifecati:. 

Where  collector  neglected  to  indorse  on  tax 
roll  tha  particular  part  of  land  to  which  a  part 
payment  applied,  his  delingutticy  certiScate,  is- 
sued for  a  part  only,  was  void,  since  no  founda- 
tion existed  for  recovery  of  remainder  of  the 
tax,  except  as  against  the  entire  parcel. 

2.  Taxation  ^»421(1>— Absbssmbnt  Books— 
Debcbipiion  bt  BxixunaB— "Publio  Beo- 

OBDS." 

L.  0.  L.  I  8594,  requiring  taxed  property  to 
be  described  by  boundaries,  or  by  reference  to  a 
description  in  a  public  record,  held  satisfied  by 
description  by  figures  and  abbreviations  In  "In- 
dex to  Taxpayers,"  "Division  Book,"  and  "Block 
Book,"  reference  being  therein  made  to  assess- 
ment roll  pages,  and  such  booka  thereby  became 
"pul^c  records."  in  view  of  section  3588,  requir- 
ing plats  to  be  made,  which  are  subject  to  public 
InapectloD,  read  in  connection  with  sections  3597, 
85W,  making  descriptioni  b:r  fignres  and  abbre- 
viations snffictoit. 

[Ed.  Note.— For  other  cases,  see '  Taxation, 
Cent.  Dig.  SS  720,  783,  73S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Records.] 

3.  Deeds  «=»112(1)— Desobiption  by  Bxteb- 

ENCE. 

Where,  in  description  contained  in  a  deed, 
reference  is  made  to  a  public  record,  where  ade- 
quate description  may  be  found,  resort  may  be 
had  thereto  in  order  to  identify  prrailses. 

IKd.  Note.— For  other  cases^  see  Deeds,  Gent 
Dig.  S  823.] 

4.  PbOCESS  «=s70  —   SUBffllTUTXn  EtoviGB 

StATUTKB — CONSTBUCTION. 

Statutes  providing  for  constructive  service  of 
process  in  securing  jurisdiction  of  persons,  being 
in  derogation  of  common  law,  are  to  be  stricUy 
construed. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  S  84.] 

5.  Taxation  ^>042— Fobeclosttbb  Pbooebd- 
INQS— SusawTUiEn  Sbbtkx. 

A  stipulation,  on  which  suit  to  quiet  title 
was  tried,  assigning  no  reason  why  process  in 
tax  foreclosure  proceedings  waa  served  by  pub- 
lication upon  a  resident  of  the  state,  did  not  up- 
hold a  decree  sustaining  the  lien.  In  view  of  L. 
O.  L.  I  S686,  requiring  munmons  to  be  served  in 
like  manner  as  in  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1305-1307.] 

6.  Equitt  ®=966— Maxim. 

To  entide  a  party  to  equitable  relief,  he 
should  be  required  to  do  equity. 

[Eld.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  8S  388-190.] 

7.  Taxation  €=3800(2)  —  Qihetino  Tm;B  — 
Condition  Peecedent— Payment  of  Taxes. 

Since  Laws  1901,  p.  248,  {  17.  declares  tax- 
es a  Hen  on  realty,  it  la  immaterial  that  taxes 
were  levied  before  present  purchaser  owned 
lands,  and  in  a  suit  to  quiet  title,  based  on  inva- 
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lidity  of  B  tax  Uen,  It  vaa  incambent  upon 
pUintiff  to  tender  delinqaeot  taxes  into  court  be- 
fore iflBoance  of  decree,  as  required  b7  I*  O.  L. 
i  8726. 

[Ed.  Note.— For  other  caaes,  ne  Taxation. 
Cent  Dig.  S  1686.] 

In  Banc,  i^^^eal  from  Circnlt  Court,  Mult- 
nomah County;  Gea  N.  Davis,  Judge. 

Suit  by  George  R.  Bagley  against  Moses 
Blocti  and  others.  Decree  for  defendant 
Multnomah  County,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

This  is  a  suit  by  George  B,  Bagley  against 
Moses  Bloeh,  Bertha  Bloch.  and  Multnomah 
county,  a  quasi  municipal  corporation,  to 
quiet  title  to  real  property.  The  plaintiff, 
for  cause  of  suit  alleges  that  be  is  the  own- 
er of  12.22  acres  of  land  In  Multnomah 
county.  Or.,  particularly  describing  the 
premises;  that  each  of  the  defendants  claims 
to  have  some  right,  title,  or  Interest  ia  and 
to  such  realty,  but  that  the  claim  of  each 
is  Tcdd.  Multnomah  county,  alone  answer- 
ing, denied  the  material  averments  of  the 
complaint,  and  Dor  a  further  defense  al- 
leged. In  effect,  that  on  March  1,  1009,  when 
the  assessment  for  that  year  was  required  to 
be  made  as  of  that  date,  Melchlor  Kehrll  was 
the  owner  of  4.12  acres  of  land  in  that  coun- 
ty, and  Percy  H.  Blyth  was  also  the  owner 
therein  of  33.88  acres,  of  which  latter  tract 
8.2  acres  and  all  of  the  former  are  Included 
within  the  boundaries  of  the  plaintiff's  real- 
ty; that  the  assessor  of  Multnomah  county 
duly  assessed  audi  lands  for  the  year  1909 
to  the  then  owners;  that  based  upon  such 
valuation  there  was  extended  on  the  roll 
valid  taxes,  which  became  liens  on  the  prem- 
ises; that  these  taxes  were  not  paid,  and  by 
reason  thereof  delinquency  eertiflcates  were 
Issued  to  the  county,  which  corporation  then 
became  and  now  is  the  owner  and  bolder 
thereof.  It  was  further  alleged  that  the  suit 
should  be  abated,  for  that  the  plaintiff  had 
not  deposited  In  court,  upon  filing  his  com- 
plaint, the  amount  <tf  taxes  properly  dupe- 
able to  BwAt  real  propeiiy.  The  reidy  pat 
In  Issue  the  auctions  of  new  matter  In 
the  answer,  and  also  aTorred  that  the  at- 
tempted assessment  at  the  land  for  the  year 
1909  was  void,  because  the  description  of  the 
realty,  as  noted  on  the  rolls  and  in  the  de- 
linquency eertiflcates,  was  InsgfBdent,  and 
in  consequence  thereof  do  lien  was  created 
upon  the  real  property,  and  no  necessity  ex- 
isted for  tendering  any  sum  of  money  what- 
ever as  a  condition  precedent  to  the  right 
to  maintain  this  suit  The  cause  was  tried 
upon  an  agreed  atatemmt  <d  factum  which, 
omitting  the  signatures  of  counsel  fi>r  the  re- 
spective parties,  reads: 

"It  la  hereby  stipulated  and  agreed  by  and 
between  the  plaintiff  and  the  defendant  Multno- 
mah count?  that  the  following  are  the  facts  in 
this  case,  fully  proven  at  the  trial  thereof: 

"(1)  That  the  defendant  Multnomah  county  is 
a  polit'ciU  subdivision  of  the  state  of  Oregon. 
.  "(2)  That  the  plaintiff  is  the  owner  in  fee  sim- 
ple and  in  the  actual  poBsesBioA  of  the  Collowlnf 
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described  real  estate,  to  wit:  'Btat  eertalD  tract 
of  land  in  Multnomah  county,  state  of  Oregon, 
bounded  by  a  line  run  as  follows :  Beginning  at 
a  point  on  the  half  section  line  running  east- 
erly and  westerly  thnmgfa  section  31,  township 
1  N.,  R.  1  B.  W.  M..  24  chains  west  of  the  quar- 
ter section  corner  betwem  aections  81  and  32  in 
said  township  and  rai^;  thence  north  736.26 
feet  to  a  point ;  thoica  westerly,  and  parallal  to 
said  half  section  line,  911.8  feet,  to  the  Oomdl 
road;  thence  southeasterly,  along  said  road,  to 
a  point  which  is  285  feet  north  of  said  baU  sec- 
tion line  through  section  81;  thence  easteiiy 
along  the  north  line  of  a  certain  two-acre  tract 
conveyed  to  Multnomah  county  by  deed  recorded 
in  Book  168  of  Records  of  the  said  county,  at 
page  453  thereof.  66.05  feet,  more  or  less,  to  the 
northeast  comer  thereof:  thence  southerly, 
along  the  east  line  of  said  two-acre  tract,  285 
feet,  to  the  southea^  corner  thereof ;  and  thence 
easterly  (S29A  feet,  more  or  less,  to  the  place  ot 
beginning. 

"(3)  That  the  defendant  Multnomah  county 
claims  a  lien  against  said  land  adverse  to  the 
title  of  the  plaintiff  by  virtue  of  certain  tax  cer- 
tificates of  delinquency  issued  for  unpaid  taxes 
for  the  year  1909.  described  hereafter. 

"(4)  That  on  the  Ist  day  of  March,  1909.  Per- 
cy H.  Blyth  was  the  record  owner  of  that  piece 
or  parcel  of  land  located  in  Multnomah  county. 
Or.,  and  more  particularly  described  as  follows, 
to  wit:  Beginning  24  chains  west  and  285  feet 
north  of  the  quarter  seOtitm  comer  in  the  east 
line  of  section  31,  township  1  north,  range  1  cast 
Willamette  meridian;  thence  west,  936.1  feet; 
thence  south,  285  feet;  thence  west,  1.440.9 
feet*  thence  north,  11.11  chains;  thence  east, 
36  chains;  thence  south,  448.26  feet,  to  begin- 
ning. That  on  the  1st  ds^  of  March,  1900,  Md- 
chior  Kehrll  was  the  record  owner  of  that  piece 
or  parcel  of  land  located  in  Multnomah  coun- 
ty. Or.,  and  more  particularly  described  as 
follows,  to  wit:  Bfcinning  24  chains  west  of  the 
quarter  section  comer  between  sections  81  and 
32,  township  1  north,  rang*  1  east  Willamdte 
meridian:  thence  north  89  degrees  22  minutes 
west,  ^.4  feet:  thence  north  0  d^rees  18 
minutes  west,  286  feet:  thence  sooth  89  degrees 
22  ndnntes  east,  680.85  feet;  thenee  soatht  286 
feet,  to  the  place  of  beginning. 

"0)  That  thereafter  the  said  Percy  H.  Blyth 
conveyed  the  east  8.2  acres  of  the  above-describ- 
ed land  so  owned  by  him  to  one  N.  Q.  Tanqnery, 
and  the  plaintiff  has  by  mesne  oonveyancsa  be- 
come the  owner  In  fee  thereof;  that  said  east 
8.2  acres  aforesaid,  and  said  property  owned  In 
1909  by  Melchlor  Kehrll,  as  aforesaid,  comprise 
the  land  ot  the  plaintiff  described  in  paragraph  2 
of  this  stlpuIatMm. 

"(5%)  That  there  Is  on  file  In  the  ofllce  of  the 
tax  coUector  of  Multnomah  connty.  Dr.,  a  book 
entitled  'Index  to  Taxpayers  for  the  year  1909,' 
which  book  c<mtaios  an  alphabetical  index  of  all 
taxpayers  oi  the  county,  and  in  which  reference 
is  made  to  the  holdings  of  Percy  H.  Blyth  and 
Melchlor  Kehrli  as  follows,  to  wit:  'Name  of 
taxpayer,  Percy  H.  Blyth;  tax  roll,  page  6009, 
line  42;  block  book,  page  67^.  Name  of  tax- 
payer, M^hior  KehrU;  tax  roll,  page  6008,  llw 
43:  block  book,  page  6749.' 

'16)  ThtA  the  assessment  tax  roll  for  the  year 
19(^,  Multnomah  county,  Or.,  on  file  in  the  office 
of  the  tax  collector  of  said  county,  contabis  the 
following  entries  with  reference  to  the  respective 
holdings  of  Percy  H.  Blyth  and  Melchlor  Kehrli, 
to  wit:  At  tax  roll,  page  0009,  line  42:  rTax 
lot  No.  3;  name  of  taxpayer,  Percy  H.  Blyth; 
section  31,  township  1  north,  range  1  east;  No. 
of  acres  of  land,  33.88;  valuatioa  of  land,  $9,- 
000;  total  tax,  $45.00;  No.  of  receipt.  31540; 
date  of  payment,  3/10/10,  $34.07:  delinquoit 
$11.42;  No.  of  certificate,  242.'  Heading,  'De- 
scription of  Land/  left  blank.  At  tax  roll  page 
6009,  Une  43:  'Tax  lot  No.  4;  name  A  tax- 
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paTcr,  Melchlor  Kebrli;  nction  81,  township 
1  north,  range  1  east;  No.  of  acres  of  land, 
4.12;  valne  of  land,  $600;  total  tax,  $S.46; 
delinquent  $5.46;  No.  of  certificate.  243.'  Head- 
Ide,  'Description  of  Land,'  left  blank. 

"(7)  That  there  ia  a  book,  known  as  the  *DiTi- 
aion  Book,'  on  file  in  the  office  of  aaid  tax  col- 
lector, in  which  appears  an  entr^  as  follows,  to 
wit:  'Tax  roll,  page  6009,  line  42;  Perc7  H. 
Blyth,  25.18  acres;  N-  Q-  Tanqnery,  8.2  acres.' 
That  the  land  of  the  plaintiff  is  not  otherwise  at- 
tempted to  be  assessed  for  said  year. 

TluLt  there  is  on  file  in  the  office  of  the 
county  asBessor  of  Multnomah  county,  Or.,  a 
book  entitled  as  follows:  •190&-1911.  Block 
Book  Acreage  North.*  That  contained  in  said 
book  are  the  following  entries  for  the  year  1909. 
to  wit:  'Section  81,  township  1  N.,  range  1 
B.;  tax  liat  Nol  8;  Beg.  24  ehs.  W.  and  285 
minutes  N.  of  %  Sec.  Cor.  in  EL  line  of  Sec  81 ; 
thence  W.  936.1  mlnntes,  thence  S.  286  minutes, 
thence  W.  1,440.9  minutes;  thence  N.  11.11 
cfas.,  thence  S.  36  ehs.,  thence  S.  448.26  minutes, 
to  beg.:  page  5749;  No.  acres,  33.88;  valne  of 

land,  $6,000;   value  of  improvements,   . 

Section  31,  township  1  N.,  range  1  B.;  tax  list 
No.  4;  Beg.  24  chs.  W.  of  %  See.  Oor.  between 
Sect  81  and  82,  thence  N.  89  degrees  22  minutes 
W.  629.4  minutes;  thence  N.  0  d(»ree«  18  min- 
utes W.  285  minutes;  thence  S.  S9  d^rrees  22 
minutes  EL  630.86  minutea;  thence  S.  286  min- 
utes to  beg.;  page  6749;  No.  acres,  4.12;  value 

of  land,  $600;  value  of  improTements,  $  

That  this  so-called  Block  Book  la  one  or  the  ae- 
ries of  aim  liar  books  on  file  in  the  office  of  the 
county  assessor  of  Multnomah  county,  containing 
in  detail  a  deBcripti<ai  of  all  of  the  taxable  real 
estato  within  the  county  lor  the  yean  1908  to 
1911. 

"(9)  That  delinguoit  certificate  No.  242  gives 
the  name  ot  the  taxpayer  as  Percy  H.  Blyth, 
description  of  property  assessed  as  'Tax  lot  No. 
Sf  eectioD  81,  township  1  N.,  R.  1  £L,  8.2  acres, 
valuation  $1^  tax  $U.43,  total  $18.10,'  and 
no  other  or  further  description  of  land  is  given 
In  said  certificate. 

"(10)  That  delinquent  certificate  No.  243  gives 
the  name  of  the  taxpayer  as  Melchior  Kdirli, 
designation  of  pToperty  assessed  as  Tax  lot  No. 
4,  section  31,  township  1  N.,  B.  1  B.,  4.12  acres, 
valuation  $600,  tax  $6.46^  total  tax  $8.90,'  and 
no  other  or  further  deserlptlon  ot  said  lend  Is 
given. 

"(11)  That  the  county  has  begun  snit  for  Ote 
foreclosure  of  said  certmcates  Nos.  242  and  243, 
and  has  secured  a  decree  accordingly.  That 
said  certificates  are  described  in  said  suit  to  re- 
fer to  the  following  lands,  viz.:  No.  242,  frac. 
lot  3,  sec.  31,  T.  1  N..  R.  1  E.,  8.2  acres.  No. 
243,  lot  4,  sec.  31,  T.  1  N.,  R.  1  B.,  4.12  acres. 
That  the  decree  in  said  foreclosure  suit  describes 
the  said  property  in  the  same  manner  and  de- 
crees the  foreclosure  of  said  certificates  on  the 
land  by  the  same  description. 

"(12)  That  the  plaintiff  at  the  time  of  the 
commencement  of  this  suit  was,  and  ever  since 
has  been,  and  now  is  a  resident  of  Hillsboro, 
Washington  county.  Or.,  and  was  actually  in 
said  state;  that  no  summons  or  other  process  in 
■aid  cause  was  served  upon  him  personally,  but 
subsequent  to  the  filing  of  said  suit  a  summona 
was  pnblished  by  order  of  the  court  for  six  con- 
secutive weeks  (seven  insertions)  in  the  Sunday 
Welcome,  a  newspaper  of  general  circulation 
published  in  thie  county  and  state. 

"(IS)  That  the  same  form  of  asaeesment  and 
the  same  deacriptlmi  as  in  paragraphs  6  and 
8  is  contained  in  the  asseesmeot  roll  of  Multno- 
mah county.  Or.,  for  the  year  1908,  and  the  tax 
•Miinat  the  property  of  said  description  of 
$28.78  aninst  property  described  as  lot  8  cf  said 
section  Si  was  by  the  tax  collector  applied  on 
deUnqnent  certificate  No.  242. 

"(14)  That  the  land  of  the  ^intiff  described 
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in  paragraph  2  is  a  part  of  the  northeast  quar- 
ter of  said  section  31,  and  is  not  and  never  was 
platted  or  desipiated  as  lota  3'  and  4,  or  any 
lot  or  lota  whatever,  by  the  government  or  the 
ownN  (and  was  not  known  by  such  numbered 
lots,  or  otherwise,  or  at  all,  except  as  described 
in  this  stipulati<m,  in  the  so-called  BlotA  Book 
of  1909);  that  the  remainder  of  said  quarter 
section  of  land  is  owned  in  several  separate 
tracts  and  by  divers  and  sundry  persona  not  par- 
ties to  this  suit 

"(16)  That  neither  prior  to  the  oommenoenient 
of  this  suit,  nor  at  any  other  time,  nor  at  all, 
has  the  plaintiff  herein,  nor  his  predecessors  In 
Interest,  nor  any  person,  nor  at  all,  tendered  or 
offered  to  pay  the  said  allied  taxes  levied  upon 
said  property  for  the  year  1009,  meutioaed  In 
paragraph  6  of  tiiis  stipulation." 

Founded  apoQ  sadi  rtlpulatlon,  condn^ons 
of  law  were  deduced  as  follows: 

*Tbat  the  assessment  made  and  entered 
against  the  property  of  the  plaintiff  as  set  out 
in  his  complaint  by  the  assessor  of  Multnomah 
county  for  the  year  1909  was  lawful,  valid,  and 
regular,  and  the  taxes  extended  thereon  became 
a  lien  against  the  property  until  paid ;  that  the 
couu^  of  Multnomah,  aa  owner  and  holder  of 
the  certificate  of  delinquency  issued  against  said 
property.  Is  entitled  to  a  lien  against  said  prop- 
er^ for  the  amount  of  the  taxes  and  accrued: 
interest,  penaltiea,  and  costs;  that  the  defendant 
Multnonuh  county  is  entitled  to  a  decree  of  this 
court  dismisrioff  the  suit  of  the  plaintiff,  so  for 
as  it  pertains  to  the  said  county  of  Multnomah." 

A  decree  having  been  entered  in  accord- 
ance therewith,  the  plaintlCf  appeals. 

Newt<m  McCoy,  of  Portland  (H.  B.  Nidi- 
alas,  of  Portland,  on  the  brief),  tor  Bivellant. 
Samuel  H.  Pierce,  of  Portland  (Walter  H. 
Bvans,  Dist  Atl7^  of  Portland,  on  tbe  brief), 
tor  leqKwdait 

MOOBB,  J.  (after  stating  the  facts  as 
above).  In  adverting  to  the  stipulation  In 
this  opinion,  reference  will  generally  be  made 
to  the  paragraphs  thereof  only.  An  examina- 
tion of  that  part  of  paragraph  6  relating  to 
the  land  of  Percy  H.  Blyth  will  show  that 
the  annual  burden  undertaken  to  be  Im- 
posed in  the  year  1909  upon  "Tax  lot  No.  8" 
was  $46.60,  on  account  of  wbi<di  only  $34.07 
was  paid,  thereby  leaving  doe  $11.42,  to  evi- 
dence whidi  dellnquait  certificate  No.  242 
was  Issued.  So  far  as  can  be  determined 
from  an  Inspection  of  ibis  entry  on  the  tax 
roll,  the  delinquency  there  noted  related  to 
and  remained  a  chai^  npon  the  entire  83.88 
acres  of  land.  The  description  <^  a  part  of 
the  plalntlfTs  premises,  as  given  in  the  certifi- 
cate mentioned,  is  set  forth  in  paragraph  9, 
where  It  .will  be  observed  the  delinquency 
applies  to  8.2  acres  in  "Tax  lot  No.  8,"  the 
property  of  Percy  H.  Blyth,  In  the  section, 
township,  and  range  hereinbefore  specified; 
bat  In  what  part  of  that  lot  the  particular 
area  last  mentioned  is  situated,  and  npon 
which  the  tax  was  not  paid,  it  is  impossible 
to  determine.  In  tbe  suit  to  foreclose  tb& 
alleged  lien  and  in  the  decree  rendered  there- 
in it  will  be  remembered  that  the  description 
of  the  premises,  as  set  forth  in  paragraph  11, 
reads :  "No.  242,  frac.  lot  3,  sec.  31.  T.  1  N.,. 
B.  1  IL,  8.2  acres."    Paragraph  6  recite* 
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that  Percy  H.  Blyth  conveyed  the  east  8.2 
acres  of  his  realty  to  N.  Q.  Tanquery,  from 
whom  the  plaOitlff,  by  mesne  conveyancest 
derived  title  to  a  part  of  bis  land,  the  metes 
and  bounds  of  which  are  set  forth  In  para- 
graph 2.  An  examination  of  the  latter  para- 
graph will  show  that  from  the  northeast  cor- 
ner of  the  original  Blyth  tract  the  plaintiff's 
line  ran:  *Thence  westerly,  and  parallel  to 
said  half  sectloD  line,  911.3  feet,  to  the  Cor- 
nell road."  By  platting  the  land  from  the 
boundary  thus  given,  and  measuring  the  angle 
with  a  protractor.  It  will  be  seen  that  the 
highway  referred  to  runs  from  the  northwest 
corner  of  the  plaintiff's  premises  south  abont 
20  degrees  45  minutes  east  Though  the  area 
of  land  conveyed  by  Blyth  Is  correctly  stated 
In  paragraph  5,  the  tract  there  referred  to 
Is  not  "the  east  8.2  acres,"  for  such  division 
of  his  land  would  mean  the  western  bound- 
ary of  the  plaintiff's  premises  was  indicated 
by  a  line  running  north  and  south,  when  in 
fact  it  Is  northwest  and  southeast. 

[1]  The  officer  receiving  the  partial  pay- 
ment of  the  annual  tax  undertaken  to  be 
imposed  upon  Blyth's  entire  real  property 
neglected  to  note  on  the  margin  of  the  tax 
roll  the  particular  part  of  the  land  as  to 
which  the  tax  was  paid,  such  as,  "All  part 
thereof  situate  west  of  the  Cornell  road,"  or 
other  equivalent  language,  and  by  reason  of 
such  failure  do  foundation  existed  for  the 
recovery  of  the  remainder  of  the  tax,  except 
as  against  Blyth's  originally  described  real- 
ty, and  the  delinquency  certificate  issued  for 
only  a  part  thereof  is  void.  This  conclusion, 
however,  does  not  invalidate  the  remainder 
of  the  tax,  tt  it  ever  was  a  lien  upon  Blyth's 
realty. 

[2]  That  part  of  plaintiff's  land  formerly 
owned  by  Melchior  Kehrll,  and  Indicated  in 
paragraph  6  as  "Tax  lot  No.  4,"  on  which 
the  taxes  for  the  year  1909,  amounting  to 
$5.46,  were  not  paid,  and  by  reason  thereof 
delinquent  certificate  No.  243  was  Issued, 
stands  on  a  different  footing.  In  order  prop- 
erly to  understand  the  assessment  attempted 
to  be  made  of  that  tract,  It  becomes  necessary 
to  refer  to  clauses  of  the  statute  In  force  In 
the  year  1909  regulating  such  matters : 

All  property  must  be  assessed  for  state  and 
county  purposes  to  the  person  who  owned  it  at 
1  o'clocK  a.  m.  on  the  1st  day  of  March  for 
the  t&zes  of  the  precedinfc  year.  L.  O.  L.  § 
3558. 

The  county  assessor  is  required  to  return  to 
the  county  clerk,  on  or  before  the  first  Monday 
in  October,  the  awessment  roll,  containing  a 
complete  assessment  of  all  taxable  property 
entered  therein.  "Includiaff  a  full  and  precise 
description  of  the  lands  and  lots  owned  by  each 
person  therein  named,  •  •  •  which  descrip- 
tion shall  correspond  with  the  plan  or  plat  of 
any  town  laid  out  or  recorded,  •  •  •  bat  no 
assessment  shall  be  invalidated  by  a  mistabe  in 
the  name  of  the  owner  of  the  real  property  as- 
sessed •  •  •  if  the  property  be  correctly  de- 
scribed: And  provided  further,  that  where  the 
name  of  the  true  owner,  or  the  owner  of  record, 
of  any  parcel  of  real  property  shall  be  ^iven, 
NCh  assessment  shall  not  he  held  invalid  on 
account  of  any  •  *  *  irregularity  in  the  de- 
BcriptkHx:  Provided,  such  deicription  would  b« 


sufficient  In  a  deed  of  conveyasoe  from  the  own- 
er; or  on  account  of  any  description  upon 
which,  in  a  contract  to  convey,  a  court  of  equi^ 
would  decree  a  conveyance  to  be  made."  Id. 
I  3686. 

"Tk9  asseBsoir  of  eadi  county  shall  inalw  « 
plat  of  the  government  eurvey,  and  of  all  town 
plats  within  his  county,  and  shall  note  therein, 
or  in  a  present  ownersnlp  book  or  list,  the  own- 
er of  each  tract  of  land,  and  of  each  town  lot ; 
and  in  coonttes  where  the  assessor  shall  describe 
the  land  in  the  roll  in  the  order  of  Its  locattcm 
upon  the  sromids  he  shall  keep  a  taxpayers'  in- 
dex for  each  year,  which  shall  be  a  public  rec- 
ord sobiect  to  general  inspection;  and  in  svdi 
index  shall  be  entered  the  name  of  even  tax- 
payer against  whom  any  tax  shall  be  (£ai«ed 
m  the  county,  in  alphabetical  order,  •  •  * 
and  sbsU  refer  to  the  pases  and  lines  of  the  roll 
where  the  assessment  of  such  taxpayer  may  be 
found."   Id.  {  358& 

'"Hbo  assessor  shall  set  down  in  the  assess- 
ment  roU,  in  aaparata  eoloams,  and  aocordlnsto 
the  best  infwmatiML  he  can  obtain:  1.  The 
names  of  all  taxable  persons  in  his  count;  aa- 
sesaable  by  him.  Z.  A  description  of  each  tract 
or  paroel  of  land  to  be  taxed,  speci^ng  under 
separate  heads  the  township,  range,  and  section 
in  which  the  land  lies,  in  tracts  not  exceeding 
a  quarter  section  accordina  to  the  government 
survey,  except  where  the  same  are  described  hj 
metes  and  bounds;  or,  if  divided  into  lots  and 
blocks,  then  the  number  of  the  lot  and  block." 
Id.  83593. 

"When  lots  are  situated  in  any  city,  village, 
or  town  a  plat  of  which  shall  have  been  re- 
corded, the  city;  village,  or  town  in  which  the 
same  are  situated  shall  be  specified  in  the  as- 
sessment roll."    Id.  (  3694. 

"If  the  land  assessed  be  less  or  other  ttian  a 
Buhdivislon  according  to  the  United  Statea  sar- 
vey,  unless  the  same  be  divided  mto  lots  and 
blocks  so  that  it  can  be  definit^  described,  ic 
shaU  be  described  by  giving  the  twundaries 
thereof,  or  by  reference  to  a  description  there- 
of by  book  and  pue  of  any  public  record  of 
the  county  where  tae  same  may  be  foond,  or 
in  such  other  manner  as  to  make  the  deacrip- 
ti<Hi  certain."    Id.  ft  3097. 

"It  shall  be  suffident  to  describe  lands  in  all 
proceedings  relative  to  (he  aanflsiM  •  •  • 
or  selling  the  same  for  taxes,  by  initial  letters, 
abbreviations,  figures,  fractions,  and  exponents 
to  designato  the  township,  range,  section,  part 
of  a  section,  distance,  course,  bearing,  and  di- 
rection, and  also  the  number  of  lots  and  blocks 
or  part  thereof."    Id.  S  3598. 

"In  all  proceedings  for  the  assessment,  levy, 
or  collection  of  taxes,  or  sale  of  property,  or 
other  proceedings  for  collectkm  of  delinquent 
taxes,  said  designation  as  provided  in  sections 
3597  and  3598  hereof  shall  be  a  anfficient  de- 
scription, and  it  shall  not  be  necessary  to  enter 
in  such  proceedings  a  description  of  such  tract 
by  metes  and  bounds.**   Id.  |  3599. 

In  West  Portland  Park  t.  Kelly,  29  Or. 
412,  45  Pac.  901,  it  was  held  that  "block 
books,"  containing  descriptions  of  land  and 
kept  by  the  county  assessor  for  convenience 
in  performing  bis  official  duties,  were  not 
public  records,  and  entries  so  made  therein 
were  only  private  memoranda.  In  the  opin- 
ion in  that  case  (29  Or.  419,  45  Pac.  903)  it 
la  Bald: 

"Had  the  block  books  or  other  docnments  kept 
by  the  assMBor  been  public  records,  so  that  the 
entries  made  therein  would  have  constituted  no- 
tice to  all  persons  whose  property  migtkt  be  af- 
fected thereby,  the  plaintiff  could  have  relied 
upon  his  inspection  of  them;  but  such  books 
and  documents,  though  convenient  for  and  val- 
uable aids  to  the  officer,  are  no  part  of  the  as- 
sessment roll,  and  convey  no  notica  to  the  tax- 
pBjw  of  ttadr  contantii* 
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In  order  to  correct  the  defect  thus  adverted 
to,  aectlon  3588.  L.  O.  Ia,  was  enacted,  vUcli 
required  the  aegesaor  of  each  county  to  mate 
a  plat  of  the  goremmeDt  KirTeare  and  of 
town  plats  wltliln  Ills  connty  and  to  note 
therein,  or  In  a  present  ownersblp  htxik  or 
list,  the  owner  of  each  tract  of  land  and  of 
each  town  lot,  and  made  aucb  ^ats  public 
records  subject  to  general  Inspection.  A 
casual  perasal  of  that  section  of  the  Code 
would  seem  to  limit  the  entries  which  mlfht 
legally  be  made  In  the  pnblic  records  specified 
to  lands  indicated  by  plats  of  the  government 
surveys  and  to  lots  and  MocIes  designated 
on  recorded  dty,  village,  and  town  plats. 
When,  bowever,  that  part  ot  the  statute  Is 
read  In  connectiou  with  sections  3587  and 
3590,  li.  O.  h.,  wbich  should  be  done  In  order 
to  ascertain  and  determine  the  entire  eoope 
and  effect  of  the  law  govemlng  assessment 
for  taxation,  It  Is  believed  the  description 
of  the  plaintiff's  real  property  as  given  in 
the  books  entitled  "Index  to  Taxpayers  for 
the  Year  1909,"  "Division  Book,"  "IBOS-lWl 
BIoc^  Book  Acreage  North,"  In  which  vol- 
umes reference  is  made  to  the  pages  of  the 
roll  where  the  assessment  of  the. taxpayer 
may  be  found,  makes  such  books  public  reo- 
ords  within  the  meaning  of  the  statnte,  there- 
by rendering  the  description  saffldently  cer- 
tain for  a  deed  of-  conveyance  <tf  land,  or  to 
authorize  a  court  of  eQUlty  to  decree  a  q>ecif- 
ic  performance  of  a  contract  to  convey  real 
pn^rty  in  a  salt  instituted  for  that  pur- 
pose, as  Indicated  In  section  35S6  of  the 
Code. 

[3]  Tills  deduction  la  reached  by  invoking 
the  mw^i™,  "Id  certum  est  quod  certum  reddl 
po  test;"  and  when  In  the  description  of 
land  contained  in  a  deed  reference  is  made  to 
a  public  record,  where  an  adequate  delinea- 
tion of  the  realty  may  be  found,  resort  may 
be  had  thereto  In  order  to  identify  the  prem- 
ises. House  V.  Jackson,  24  Or.  89,  32  Pac. 
1027 ;  Lewis  v.  Beeman,  46  Or.  311,  80  Pac. 
417;  St.  Dennis  v.  Harras,  S5  Or.  370,  106 
Pac  246.  106  Pac.  78». 

[4,  S]  It  will  be  remembered  that  no  sum- 
mons or  other  process  was  personally  serv- 
ed upon  the  plaintlfC  in  the  suit  to  foreclose 
the  delinquency  certificates,  though  he  then 
resided  and  now  lives  at  Hillsboro,  Or.  No- 
tice of  such  proceedings,  bowever,  was  pub- 
lished by  order  of  the  court  for  seven  consec- 
ntive  Insertions  In  a  newspaper  of  general 
circulation  printed  In  Multnomah  county. 
Or.  The  statute  declares  that  all  taxes  law- 
fully Imposed  upon  real  prc^rty  shall  be  a 
Um  thwceon  from  the  day  on  which  the  war- 
rant is  issued  commanding  the  collection  of 
mdk  bordra.  L.  O.  L.  i  3684.  At  any  thue 
after  the  expiration  of  six  months  from  the 
failure  of  an  owner  of  real  property  to  pay 
tbe  taxes  thereon  as  they  mature,  It  is  in- 
cumbent upon  the  tax  collector,  when  so  de- 
manded any  person  who  offers  to  pay  such 
taxes,  p^alty.  and  interest,  to  Issue  to  him 
a  flsHBaniiy  enttflflate  agalnat  the  laod.de- 


Bcrlbed  thorelii.   Id.  t  Sudi  written 

evidence  baa  the  force  and  effect  of  a  Judg- 
ment against  the  premises  and  an  execution 
and  sale  thereofi  Id.  1  3694,  subd.  4.  At  any 
time  After  three  years  and  prior  to.  the  ex- 
piration of  six  years  from  the  delinquency, 
the  holder  of  the  oerUflcate  thereof  may 
cause  a  summons  to  be  served  upon  the  own- 
er of  the  real  property,  notifying  him  that 
application  will  be  made  to  the  circuit  court 
of  the  county  in  which  the  land  Is  situated  to 
foreclose  the  tax  Uen  thereon.  Id.  {  36d5. 
^'Sommtais  shall  be  served  and  returned  In 
the  same  manner  as  summons  in  a  dvil  ac- 
tion  Is  served  in  the  circuit  court."  Id.  S 
3696. 

It  will  be  kefft  in  mind  that  paragraph  12 
shows  the  plaintiff  was  and  is  a  resident  of 
billsboro,  Or.,  but  that  In  the  suit  to  fore- 
close the  tax  liens  evidenced  by  the  delln- 
qumt  certificates  the  summons  was  attempt- 
ed^to  be  served  upon  him  only  by  publication. 
The  atipulatloQS  fail  to  disclose  why  such 
constructive  service  of  process  was  resorted 
to,  to  show  what  effort;  if  any,  was  made 
to  ascertain  the  residence  of  the  plaintiff. 
The  method  of  securing  jurisdiction  of  the 
person  a  constructive  service  of  process 
Is  not  in  conformity  with  the  principles  of 
the  common  law,  bat  Is  given  by  statute, 
which  enactment,  being  in  derogation  ot  the 
ancient  rule,  Is  to  be  construed  strictly. 
Heatherly  v.  Hadley,  4  Or.  1;  Odell  v. 
Campbell,  9  Or.  298 ;  Willamette  Beal  Estate 
Co.  V.  Hendrlx,  28  Or.  486,  42  Paa  514,  52 
Am.  St.  Rep.  800;  Mertens  v.  Northern  State 
Bank,  68  Or.  273,  136  Pac.  885.  In  North- 
cut  V.  Lemery,  8  Or.  316,  3^  Mr.  Chief  Jus- 
tice Kelly,  in  referring  to  a  decree  given  by 
a  tribunal  of  superior  power  to  hear  and  de- 
termine causes  of  the  class  and  kind  there 
involved,  remarks: 

"The  court  which  rendered  it,  although  one  of 
general  Jurisdiction,  was  then  exercising  a  spe- 
cial power  conferred  upon  it  by  statute,  and 
□ot  according  to  the  course  of  the  common  law. 
And  in  aoch  cases,  even  a  court  of  Keneral  ju- 
rifldiction  must  strictly  comp^  with  tne  require- 
ments of  the  statute  in  ita  proceedings,  and 
this  compliance  must  affirmatively  appear  from 
the  reconl  itself ;  and  UDlesa  it  does  so  appear, 
□o  presumption  will  be  indulged  to  austam  the 
validity  of  its  judgments  or  decrees." 

To  the  same  effect,  see  Odell  v.  Campbell, 
S  Or.  208;  rurgeson  v.  Jones,  17  Or,  204, 
20  Pac.  842,  3  U  R  A  620,  U  Am.  St.  Eep. 
808;  Willamette  Real  Estate  Co,  v.  Hendrlx, 
28  Or.  485,  42  Pac  614,  52  Am.  St.  Rep.  800; 
Knapp  V.  Wallace.  60  Or.  348,  02  Pac.  1054, 
126  Am.  St.  Rep.  742 ;  Fishburn  v.  Londers- 
hausen,  50  Or.  363,  02  Pac.  1060,  14  L.  B.  A 
(N.  S.)  1234,  15  Ann.  Gas.  975;  Smith  v. 
Whiting,  55  Or.  393,  106  Paa  791 ;  De  Vail  v. 
De  Vail,  57  Or.  128, 109  Pac.  755, 110  Pac.  705. 

The  stipulation,  not  having  assigned  any 
reason  why  the  summons  was  attempted  to 
be  served  by  publication,  did  not  state  facts 
sufficient  to  uphold  the  decree  rendered. 

[1, 7]  This  suit  is  tantamount  to  a  Mil  to 
xedenn,  in  orda  to  obtain  wblsiL  vdJU^  undex 
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the  statute  now  In  force,  th«  tax.  lntM«st. 
penalty,  etc.,  should  hare  been  tendered  as 
a  condition  precedent  to  granting  sach  re- 
dress. Section  372S,  L.  O.  U  To  entitle  a 
party  to  equitable  relief  he  should  be  requir- 
ed to  do  equity.  Every  owner  of  land  owes  a 
common  legal  duty  to  the  public  to  pay  the 
taxes  anually  levied  upon  his  realty  In  order 
to  maintain  the  state  government,  to  uphold 
the  county  administration,  and  to  support 
the  general  schools;  and  such  obligation  re- 
quires him  to  pay  at  least  such  part  of  those 
burdens  as  should  have  be«i  equally  and 
ratably  Imposed  upon  his  realty.  Tte  plaln- 
tlfTs  counsel,  however,  invoking  the  rule 
adopted  In  Hughes  v.  Linn  County,  37  Or. 
HI,  60  Pac  843,  maintain  that  It  was  unnec- 
essary for  their  client,  as  the  present  owner 
of  the  land,  to  comply  with  the  requirements 
of  the  section  of  the  statute  last  referred  to 
by  tendering  with  his  complaint  any  part 
of  the  taxes  that  were  levied  against  the 
premises  of  his  predecessors  in  interest  as  a 
condition  precedent  to  the  right  to  maintain 
this  suit.  That  decision  was  rendered  April 
16,  1900,  and  prior  to  the  Miactment  of  the 
statute  declaring  taxes  to  be  a  lien  -apori 
real  property  against  whl(A  they  were  levied. 
Qen.  Laws  Or.  1901,  p.  248,  8  17.  It  was 
thereafter  held  In  Title  Trust  Co.  t.  Ayls- 
worth,  40  Or.  20,  fltt  Pac  276,  that,  where  an 
assessment  of  lambs  sold  for  taxes  was  void, 
the  owner  of  the  realty  was  under  no  obli- 
gation to  tender,  as  required  by  law,  any 
SUIT  fior  the  benefit  of  the  holder  of  the  tax 
title  based  on  such  assessment  before  being 
beard  to  contest  sneh  title.  The  same  con- 
clusi(ni  was  reached  In  Moores  v.  Clackamas 
County,  40  Or.  636,  67  Pac.  6^.  These  cases 
proceed  upon  the  theory  that.  If  the  attempt 
to  levy  a  tax  upon  a  particular  piece  of  real 
property  la  ineffectual  for  that  purpose,  the 
burdea  thus  undertaken  to  be  imposed  Is 
void,  and  that  In  a  suit  to  remove  the  cloud 
so  cast  upon  the  title  to  the  land  It  is  un- 
neceeaary  to  comply  with  the  reqnironents 
of  the  statute  by  tendering  any  part  of  the 
tax.  This  course  of  procedure  permits  coun- 
sel fbr  the  plaintUf  to  place  hia  own  construc- 
tion in  advance  of  trial  upon  the  alleged 
invalidity  of  the  tax,  and,  in  effect,  amounts 
to  a  practical  repeal  of  the  section  of  the 
statute  referred  to;  for,  if  the  rule  is  to 
obtain,  a  suit  in  the  nature  (tf  a  bill  to  re- 
move a  cloud  from  the  title  to  realty  will  in- 
variably be  resorted  to,  Instead  of  a  suit  to 
enjoin  the  collection  of  a  tax.  In  Welch  v. 
Clatsop  County,  24  Or.  452,  33  Fae.  034, 
which  case  was  decided  before  taxes  were 
declared  to  be  a  lien  upon  realty  (Qen.  Laws 
Or.  1901,  p.  248. 1  17),  it  was  ruled  that.  In  a 
suit  to  caijoin  the  collectlfni  of  taxes,  a  court 
of  equity  would  not  Interfere,  in  the  absence 
of  a  tender  by  the  plaintiff  ot  the  amount 
of  the  burden,  unless  the  tax  was  nndartalien 
to  be  assessed  against  property  that  was  ex- 


empt therefroni,  or  'Qiat  flie  bnrden  was  im- 
posed by  persons  without  authority,  or  Out 
they  bad  proceeded  fraudulently.  To  tbt 
same  effect,  see  Alliance  Trust  Co.  v.  Mult- 
nomah County,  88  Or.  433,  63  Pac.  408 ;  Lapp 
V.  Marshfleld,  72  Or.  878, 144  Pac.  88.  In  the 
opinion  In  the  latter  case  (72  Or.  678. 144  Pac. 
84)  Mr.  Chief  Justice  UcBride  announces 
the  correct  legal  principle  when  he  says: 

"The  case  of  Welch  v.  Clatsop  County.  24  Or. 
462,  83  Pac.  964,  lays  down  a  salutary  rule  to 
be  applied  to  cases  of  this  kind  by  requiring  the 
par^  filwimlTig  reUef  against  an  illegal  or  ir- 
regular tax  to  trader  what  is  fairly  and  equi- 
tably doe  before  equity  will  relieve  Una." 

In  all  suits  hereafter  Instituted  fbr  equi- 
table relief  from  the  imposition  of  a  general 
tax  upon  specific  real  property  the  rule  last  | 
referred  to  will  be  applied,  and  If  it  be  final- 
ly determined  that  any  part  of  the  mon^ 
so  tendered  shonld  be  returned  to  the  plain- 
tiff, a  decree  to  that  effect  can  be  made  By  ! 
reason  of  the  failure  personally  to  serve  the 
summons  upon  the  plaintiff  or  to  set  forth  the 
reason  for  not  having  done  so  in  the  suit  to 
foreclose  the  delinquency  certificate  as  to  tax 
lot  No.  4,  and  In  consequence  of  issuing  a 
deficiency  certificate  for  only  a  part  of  tax 
lot  No.  8  when  the  d^inquency  related  to 
the  whole  thereof,  the  decree  of  foredosore 
rendered  in  that  suit  Is  set  adde.  the  decree 
given  herein  Is  reversed,  and  the  cause  is 
remanded,  with  direction  to  the  trial  oonrt 
that  If,  within  60  days  from  the  entry  therrin 
of  our  mandate,  the  plaintiff  deposits  In 
the  lower  court  the  entire  taxes  now  asserted 
against  his  land,  the  penalties  resulting  from 
the  failure  to  pay  such  legal  obligations,  and 
the  interest  on  such  taxes,  the  relief  prayed 
for  in  the  suit  will  be  granted;  otherwise, 
sacih  bnrden  will  remain  liens  upon  the  prsm- 
ises,  and  this  suit  wlU  be  dlmlaaed. 


In  re  SUCKER  OBSBE. 
(Supreme  Court  of  Oregfm.  Hardi  6,  1917.) 

1,  Watbbs  aho  Watbb  OouBsia  igintO  Ap- 

FBOPBXATION  ARD  RiFABIAR  BlOHTa— EUC- 

noN. 

A  settler  has  the  election  of  relying  on  his 
riparian  rights  or  to  appropriate  water  of  oon- 
navinble  streams,  if  subject  to  appropriation, 
but  ha  cannot  do  both,  and,  having  used  the  wa- 
ter as  a  prior  appropriator.  he  waives  the  right 
to  nee  it  as  riparian  owner. 

[Ed.  Note.— For  other  eases,  see  Waten  *bA 
Watte  Oounes,  Cent  Dig.  I  SB.] 

2.  Watebs  Ain>  Wateb  Ooubses  •s»10— Ap- 
FBOFBiATioiT  Axio  BiruuR  Biflran— Dis- 

TINOTIOK. 

By  appropriation  each  water  right  Is  supe- 
rior to  those  subsequently  Initiated  and  com- 
pleted, while  the  characterislog  feature  of  ri- 
parian water  rights  is  that  each  peraoa'a  righn 
are  correlated  with  those  of  other  persons. 

[Ed.  Note.— For  other  cases,  sw  Waters  sod 
W«er  Courses.  Gent  Dig.  Q  11,  12.) 
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S.  Wateu  Mm  Watb  Oovaau  «s»48  — 

RiOHTS  or  BiPABiAK  Owim. 
A  riparian  owner  may  take  all  the  water 
in  a  aosDavisable  stream  if  needed  to  satlrfy 
Ufl  domestic  wants. 

(Ed.  Note.— For  oOier  eaaaa.  mb  Watan  and 
wator  Ocmnea.  Gent  Dig.  1  8(U 

4.  WA»a  ARD  Watsk  Gdubobb  «s»24— Ap- 

FBOPBIATION  AND  RZPABUN  RiOHTB  — Dl8- 

TiHCTioM — Amount  or  Water. 
The  amount  of  water  of  a  prior  appropria- 
tion cut  be  definitely  determined,  but  that  to 
which  a  riparian  owner  is  entitled  cannot  or- 
dinarily  be  ascertained  in  advance,  because  each 
right  must  be  exerdaed  In  subordination  to 
righta  of  others. 

_p!d.  Note.— BNmt  othtt  casea^  as*  Watnv  and 
water  Ooanaa,  Ont  Dig;  1 1ft] 

5.  Watkbs  and  Wateb  GmnoBB  «»48— Ac- 
tion TO  DxnBMiHS  BzosiB  —  Natuu  or 

Bight. 

Where  claimants  verified  statement,  claim- 
ed a  definite  amoont  of  water  for  irrigation  and 
allwed  initiation  of  snch  ri^bt,  and  concluded 
with  express  claim  of  priority,  and  with  the 
exception  of  the  use  of  the  wora  "riparian"  in 
each  case  foHowed  by  the  word  "appropriati<m," 
did  not  otbnwise  sonest  a  riparian  claim,  and 
the  contest  was  tried  on  theory  of  relative  prior- 
ity, held,  that  claimant  elected  to  claim  by  ap- 
propriatfon,  and  hence  waived  the  right  to  claim 
aa  riparian  owner. 

WTA.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  GenL  Dig.  |  S8.] 

Department  1.  Api^eal  from  Circuit  Court, 
Joeeptaine  County ;  F.  M.  Calkins,  Judge. 

Mary  Ellen  Leonard  appeals  from  decree 
of  circuit  court  approving  fladlngs  of  state 
water  board,  r^rdiiig  relative  rlgbta  to 
Sucker  Creek  and  tributaries,  entered  pur- 
suant to  L.  O.  L.  H  6636-6671.  Afflrmed. 

The  relative  rights  to  tbe  waters  of  Sucker 
creek  and  Its  tributaries  ware  deterndned  by 
the  state  jwater  board  panAant  to  tbe  pro- 
rlsloDS  ot  secClMis  6636  to  6671,  L  O.  U,  In- 
cluslve,  and  Mary  Ellen  Leonard  has  appli- 
ed from  tbe  decree  of  the  drcult  court  ap- 
proving the  findings  mode  hy  tbe  state  water 
board.  Seven  water  nsezs  filed  petitions  in 
190D.  asking  that  tbe  water  boaxd  (then  caU- 
ed  the  board  ot  oontn^  determine  the  rela- 
tive rights  of  tiw  radoiia  daimants  to  the 
waters  of  tbe  stream,  and  snbseauenUy  on 
April  13,  IDIO,  the  board  granted  the  petition. 
Notice  was  i^ven  of  Uu  time  fixed  fbr  the 
examination  of  tbe  stream  by  the  state  engi- 
neer, and  that  the  superintendent  of  water 
division  No.  1  would  oommenoe  the  taking  of 
testimony  in  sopport  ct  the  various  claims 
to  the  waters  of  the  stream  on  June  3  and  4 
ot  1810;  and  In  response  to  the  notices  all 
the  persons,  firms,  and  corporations  who 
asserted  any  right  to  use  water  from  Sticker 
OBEk  or  its  tributaries  filed  rerifled  state- 
ments tbebr  claims,  aggregating  4S  in  nnm- 
ber. 

Mary  EUeu  Le<maid  Is  the  record  owner  of 
two  farms,  om  btSag  q^koi  of  a4  the  Cald- 
well place,  and  the  other  as  tbe  Home  place. 
The  Caldwell  place  Is  located  In  sections  28 
and  29  In  townsh^i  89  south,  ran^  7  west,  of 
the  Willamette  meridian,  and  consists  of  320 


acres  of  land  whlA  was  patented  on  June  6, 
1806.  Tbe  Home  place  embraces  480  acres, 
and  la  located  In  sections  81  and  82  of  town- 
ship 38  south,  range  7  west.  A  patent  was 
Issued  for  8  404cre  pieces  on  Bfoy  1.  1869, 
and  for  anotbw  404cre  tract  on  June  20, 
1870.  A  homestead  entry  was  filed  oo  a 
part  of  this  idace  In  1874,  and  a  pattot  was 
issued  for  it  on  March  20, 1878.  A  homestead 
entry  was  made  on  the  remaining  portloo  of 
the  Home  place  In  1874,  and  a  patent  was 
aubseguently  Issued  by  the  government 

Sucker  creek  flaws  In  a  southwesterly  di- 
rection, and  after  crossing  the  northwest 
comer  of  the  Caldwell  place  pursues  Its 
course  until  it  reaches  the  middle  of  the 
north  line  of  the  Home  place,  where  the 
creek  enters,  and  then  crosses  and  emerges 
ttook  the  west  side  of  this  farm. 

Mary  EUen  Leonard  filed  four  verified 
statements :  Two  for  the  premises  known  as 
the  Caldwell  place,  one  for  the  lands  called 
tbe  Home  place,  and  the  fourth,  which  need 
not  be  mentioned  further,  was  for  another 
tract  Printed  Uanks  were  pr^red  and 
sent  to  all  the  water  dalmants,  as  required 
by  section  6688,  L.  O.  U  These  printed 
blanks  omtalned  questions  followed  by  blank 
spaces  to  be  filled  out  by  InsMtlng  the  an- 
swers of  the  claimant  Mary  BUen  Le<Hianl, 
as  well  as  the  other  dalmants,  used  these 
printed  forms  In  making  ber  verified  state- 
ments. One  of  tbe  two  statements  connected 
with  the  Caldwell  place  relates  to  water  di- 
verted through  a  dltdi  known  as  the  Cald- 
well dltd),  while  tbe  other  concerns  water 
diverted  throuifh  tbe  Holland  dltdi,  or.  as  it 
is  sometimes  called,  the  Beedi  A  Platter 
ditch. 

The  statemoit  of  tbe  claim  to  water  divert- 
ed throo^  the  CaldweU  dltda  states  that  tbe 
dalm  Is  based  up<m  "riparian  right,  appro- 
priation and  use" ;  that  the  water  right  was 
initiated  and  water  was  first  used  "prior  to 
1666**;  that  the  amonnt  of  water  put  to  a 
beneficial  use  and  for  which  a  right  was 
claimed  was  "6.66  second  feet  for  land  Ir- 
rigated. 12.6  second  feet  for  entire  tract"; 
and  imder  tbe  heading  "Remarks"  the  dalm- 
ant  says: 

"Have  used  reasonable  diligence  In  clearing 
land  and  claim  right  to  water  for  all  land  men- 
tioned herein  priority  to  date  of  attaching  ot 
riparian  right  and  apprcqtriatlMi  right." 

The  verified  statemeht  which  speaks  of  the 
Holland  dltdi  statas  that  the  daim  Is  based 
upon  "Irrigation  by  riparian  appropriation 
and  user*;  that  tbe  water  waa  first  used  in 
18B4;  and  that  "I  dalm  6*/i  second  feet 
for  myself,  and  S  second  feet  as  reserve  t<a 
G.  W.  Dunn."  O.  W.  Dunn  I«  a  nonriparlan 
owner,  and  has  no  right  exc^  as  an  ap- 
proiarlator. 

The  statement  relating  to  the  Home  place 
avers  that  the  dalm  is  based  upon  "riparian 
right  appropriation,  dlvereloi  and  use"; 
that  the  right  was  inltUted  in  1866,  and  the 
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water  wan  first  toed  ta  ISSe,  throu^  what 
Is  called  'die  mill  race  or  aawmlll  ditch ;  that 
the  anurant  of  wator  claimed  waa  "lAJSS  sec- 
ond feet  for  land  Irrigated,  2B  aecond  feet 
dalmed  for  total  aereaca" ;  fhat  the  supply 
had  sot  always  been  snfilcient  In  Angost, 
"bjSt  practically  all  above  me  hare  come  to 
me  and  agreed  to  let  water  down  to  prerent 
anlta" ;  and  finally,  after  the  heading  "Be- 
marlcs,"  the  claimant  says:- 

"I  have  used  reasonable  dlligeac*  to  clear  and 
put  my  land  under  irrigatioo,  and  claim  the 
right  to  use  of  water  for  all  nonirrigated  land 
prioritT  to  date  back  to  date  of  first  use  under 
aaid  ditch." 

Following  the  filing  of  the  verified  state- 
ments a  number  of  contests  were  Instituted 
by  varlons  clatmants.  George  W.  I>unn, 
Christiana  A.  Trefethen,  and  J.  B.  Holland 
filed  separate  contests  against  the  claim  of 
Mary  Ellen  Leonard  to  any  Water  on  ac* 
count  of  the  Holland  ditch.  J.  D.'Wimer  con- 
tested the  claim  made  by  Bfaty  Ellen  Leoi> 
ard  to  the  Caldwell  ditch,  and  alleged  that 
her  claim  "should  not  be  recognized  by  the 
board  of  control  or  the  courts,  Cald- 
well ditch  has  been  abandoned  for  years  un- 
til recently,  and  will  not  carry  any  such 
amount  of  water  as  claimed."  J.  D.  Wlmer 
also  contested  the  claim  made  by  IMbiry  El- 
len Leonard  concerning  the  Home  place,  and 
alleged  that: 

"Said  daimant  has  not  such  a  right,  and  that 
claimant's  claim  should  not  be  recognized  by 
the  board  of  control  or  the  courts.  First,  the 
mill  race  was  not  dug  for  irrigation  purposes. 
Second,  claim  for  priority  is  wrong.  Third, 
the  amount  of  land  claimed  as  irrigated  at  pres- 
ent is  in  excess  of  what  it  should  be.  Fonrth, 
the  claim  that  the  water  users  above  said  claim- 
ant bare  habitually  asked  her  permission  to 
use  the  water  year  after  year  is  untrue." 

Mary  Ellen  Leonard  contested  the  water 
right  claimed  by  Urs.  Charles  Trefethen.  and 
after  referring  to  the  fact  that  the  latter 
bad  alleged  that  her  right  to  the  use  of  the 
water  of  Sucker  creek  was  Initiated  in  the 
year  1R64,  "and  claimed  priority  as  of  said 
date,"  the  former  averred  that: 

"As  a  matter  of  fact  the  contestant's  rights  to 
the  use  of  the  waters  of  Sucker  creelc  were  ac- 
quired long  prior  to  any  alleged  rishts  of  the 
said  contestee,  and  therefore  contestant  denies 
that  contestee  initiated  her  rights  as  of  said 
date  or  tbat  they  were  so  acquired  by  any  of 
contestee's  predecessors  in  interest.  Reference 
is  hereby  made  to  the  various  sworn  statements 
filed  by  the  parties  hereto  before  said  superin- 
tendent for  further  particulars.  .  . 

"Wherefore  contestant  demands  a  hearing  of 
the  matters,  facts  and  thinfrs  herein  alleged,  and 
for  a  decree  giving  the  contestant  herein  prior- 
ity for  waters  claimed  in  said  sworn  state- 
ments." 

The  water  board  found  that  Mary  Ellen 
Leonard  did  not  own  any  interest  In  the 
Holland  ditch,  and  that  she  was  not  en- 
titled to  divert  any  water  through  It.  The 
water  board  found  that  she  was  entitled  to 
0.3  of  a  cubic  foot  per  second  through  the 
Caldwell  ditch  for  the  Irrigation  of  15  acres 
of  the  Caldwell  place,  and  fixed  1857  as  the 
date  of  relative  priority ;  and  that  she  had 
a  right  to. divert  2Ji  oabic  iSeet  pec.  aeoond 


through  the  mill  race  <Udk  Cor  the  purpose 

of  Irrigating  12B  acrea  of  the  Home  plao^ 
and  held  that  1886  waa  fba  date  of  relative 
priority.  The  board  also  determined  tbat 
ithe  bad  au  InctioabB  right  to  additional  wa- 
ter for  Qie  Caldwell  and  Home  plaoea  whlcb 
would  ripen  into  a  completed  right  with  1906 
aa  the  date  of  relative  priority  in  the  event 
the  claimant  reclaimed  all  her  lands  within  a 
apedfled  tlnub 

The  findings  of  the  water  board  narrate 
the  history  of  all  ttte  many  dttcSiea  ttinnub 
which  the  watera  <a  Sdt&er  creek  liave  beoi 
diverted,  and  a  mlnote  aocoont  ta  slven  of 
the  OSes  to  which  the  water  had  beat  put 
and  the  places  where  as  well  aa  the  namaa 
of  the  persons  by  whom  It  had  been  used. 
Apparently  nottiing  was  left  unOone  In  the 
attempt  to  aacertain  the  truth  concemlnc 
the  various  water  rU^ta  claimed  by  different 
persons,  flims,  and  corporations.  All  the 
clabnanta  except  Mary  Ellen  Leonard  are 
evidently  aaUsfied  with  the  adjndicatlmi,  fior 
she  alone  has  appealed. 

Lionel  B.  Webster,  of  Portland  (Emmons 
&  Webster,  of  Portland,  on  the  brief),  for 
appellant.  James  T.  Chlnnock,  of  Salem, 
for  State  Water  Board.  Gus  Newbury,  of 
Medford,  and  H.  D.  Morton,  of  Grants  Pass, 
fbr  reqwndenta 

• 

HABBIS,  J.  (after  'stating  tba  fhcta  as 
above).  t1]  Qu(rttnc  from  her  printed  brief 
the  ai^pellant  saya  that  this  aK>eal  presenta 
one  question:  "Has  Mra.  Leonard  waived  her 
riparian  r^hta  fOr  the  irrigation  of  her 
land  7*  Sndcer  cre^  crosses  both  the  Oald- 
well  place  and  the  Home  place,  and  all  the 
lands  of  the  two  flirma  are  rl3pailan  within 
the  meudng  of  Hke  precedents  of  tiiia  Juris- 
dlctl<m.  It  la  now  too  late,  however,  to  de- 
bate wbeQicfr  a  riparian  owner  can  divert 
and  use  water  from  a  stream  by  vtrtne  of  a 
right  acqnfiKd  by  ptl<a  appropriation  and 
also  assert  a  right  to  the  mnphu  as  a  ri- 
parian owner.  B^wated  dedalona  have  wed- 
ded this  court  to  the  doctrine  that  a  settler 
upon  a  ntmnavigable  stream  has  an  electlim 
either  to  rely  upon  his  rights  as  riparian  pro- 
prietor, or  to  make  an  appropriation  of  the 
water.  If  it  Is  subject  to  ai^roprlatlon,  and 
claim  as  an  appropriator,  bnt  he  cannot 
do  both.  One  can  only  be  acquired  active 
and  afiOrmative  st^,  whUe  the  other  Is  In- 
cident to  and,  in  the  absence  of  a  waiver 
or  other  loss  of  the  ri^^t,  accompanies  the 
ownership  of  riparian  lands.  ^To  use  the 
water  of  a  stream  as  a  prior  approprlator 
is  to  waive  the  right  to  use  the  water  of 
that  stream  as  a  riparian  owner.  Low  v. 
Sdiaffer,  24  Or.  239,  246,  33  Pac.  878 :  North 
Powder  Co.  v.  (3oughanour,  34  Or.  9,  22,  54 
Pac.  223;  Brown  v.  Baker,  39  Or.  86,  70, 
65  Pac.  709,  66  Pac.  103 ;  WilHams  v.  Altnow, 
51  Or.  275,  300,  95  Pac.  200,  97  Pac.  539; 
Davis  V.  Chamberlain,  51  Or.  304.  SIO,  98 
Pac.  IM;  Andrews  t.  Donnelly,  69  Or.  138. 


Digitized  by  Google 


Or.) 


IK  BE  HI  tr. ICIER  CtUSfflC 


433 


144,  118  Pac.  sod;  Bowen  Spftnlding.  63 
Or.  392,  395,  128  Pae.  S7. 

[2,  S]  The  right  of  approprlatlcm  Is  Incom- 
patible with  the  rule  of  riparian  pr<9rletor- 
ahlp.  The  doctrine  of  appropriation  excludes 
the  Idea  of  equality  and  makes  each  water 
right  superior  to  all  others  subsequently  In- 
itiated and  completed  and  Inferior  to  all  that 
bave  been  previously  acquired,  while  the 
cdiaracterlzlng  feature  of  riparian  ownership 
when  applied  to  irrigation  Is  eqnallty  or, 
perhaps  to  speak  more  exactly,  the  right  of 
each  person  is  correlated  with  the  right  of 
every  other  person,  although  a  riparian  own- 
er may  take  all  the  water  in  the  stream  If 
needed  to  satisfy  domestic  wants. 

[4]  The  right  of  prior  appropriation  can  be 
measured  by  a  fixed  rule,  and  the  amount  of 
water  can  be  definitely  determined,  but  the  ex- 
act quantity  of  water  which  a  riparian  propri- 
etor is  entitled  to  nse  for  Irrigation  cannot  or- 
dinarily be  ascertained  in  advance,  for  the  rea- 
son that  the  right  of  each  must  be  exercised 
In  subordination  to  that  of  all  the  others.  Wil- 
liams T.  Altnow,  51  Or.  275,  298.  95  Pac.  200, 
97  Pae.  539;  Brown  v.  Baker,  39  Or.  66.  70. 
65  Pae.  799,  66  Pac.  193;  Cavlness  v.  La 
Grande  Irr.  Co..  60  Or.  410,  422.  119  Pae. 
731;  Jones  v.  Conn,  89  Or.  80,  84,  64  Pac. 
865.  65  Pac.  1068,  87  Am.  St  Rep.  634,  S4 
li.  R.  A.  630;  68  Cent.  Law  J.  128;  Craw- 
ford Company  v.  Hathaway,  67  Neb.  825,  98 
N.  W.  781,  60  L.  R.  A.  889,  108  Am.  St.  Rep. 
647. 

In  Bowen  Spauldlng.  63  Or.  892,  386. 
128  Pac.  37,  (peaking  throoi^  Hr.  Justice 
Burnett,  this  court  said: 

"When  a  person  has  appropriated  to  Us  ex- 
elasive  uae  a  fixed  quantt^  of  water  and  pro- 
poses to  maintain  that  holding  against  all  com- 
ers, he  abandons  the  rOle  of  rlpanan  owner,  and 
assumes  that  of  a  tenant  In  severalty." 

Other  adjudications  are  to  the  same  effect: 
Cavlness  t.  La  G-rande  Irr.  Co.,  60  Or.  410, 
421,  119  Pae.  781 ;  In  re  Sdbollmeyer.  69  Or. 
210,  212,  138  Pac.  211;  Hedges  t.  Riddle,  76 
Or.  107.  196,  146  Pac.  99,  146  Paa  964. 

[I]  Measured  by  evezy  test  Mary  EAloi 
Leonard,  and  so  far  as  disclosed  by  the  evl< 
dence  each  <3S  her  predecessors  In  title,  elect- 
ed to  claim  as  a  i«1or  ai^roprlator,  and  ttils 
electlcm  therefore  <v)erated  as  a  waiver  of  the 
Tight  to  claim  as  a  riparian  owner.  Vor  the 
Oaldwell  ran<di  she  dalmed  in  her  verified 
statement  a  definite  amount  of  water  for  ir^ 
ligation  purposes,  and  allied  that  snA 
"watw  right**  was  initiated  uid  the  water 
aK>lled  to  a  ben^dal  purpose  prior  to  1858. 
Tor  the  Home  idace  she  claimed  a  definite 
amount  of  water  for  irrigation  and  explain- 
ed Iter  claim  by  arerrlng  that  her  "water 
right"  was  blttated  In  1866.  and  that  the 
water  was  first  used  In  1866,  She  concluded 
•ach  of  these  two  verified  statements  with 
an  express  dalm  of  priority,  and  in  one  she 
added  the  InformaUrai  that  ivactlcaUy  all 
news  on  the  stream  ahore  her  had  come  to 
bae  and  agreed  to  let  water  down  to  prevent 
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suits.  Moreover,  aft«  first  referring  "to  the 
various  sworn  statements  filed  by  the  par- 
ties hereto  before  said  superintendent  for 
further  particulars,"  Mary  Ellen  Leonard 
contested  the  claim  made  by  Mrs.  Charles 
Tr^ethoi,  and  concluded  with  a  prayer  "for 
a  decree  giving  the  c<mtestant  herein  priority 
for  waters  claimed  in  said  sworn  state- 
ments." Similar  language  was  used  by  ap- 
pellant when  contesting  the  water  right 
daimed  by  John  McDougall  who  appears  to 
be  a  riparian  owner.  It  Is  a  noteworthy 
fact,  too,  that  in  1891,  at  the  dictation  of  her 
husband  from  whom  she  derived  title,  Mary 
Ellen  Leonard  -wrote  and  he  signed  and  caus- 
ed to  be  served  a  notice  saying  that  he 
claimed— 

"the  right  to  use  all  the  water  of  Sucker  creek 
at  said  mill  whenever  he  shall  see  fit  to  use  it 
for  ruDoing  aaid  mill  or  for  irrigating  purposes, 
as  against  all  persons  on  said  creek,  by  virtue 
of  the  prior  appropriation— excepting  only  the 
ditches  of  Samoel  White  and  Beech  &  Platter, 
which  were  constructed  before  the  mill  race  was 
dug  to  said  mill.'' 

With  the  exoeptioa  ot  the  verified  state- 
ments filed  by  Mary  Ellen  Wnard  and  two 
others,  none  d  the  verified  statements  filed 
with  the  division  superintendent  In  June 
1910.  contained  even  the  sUghtest  suggestion 
of  a  riparian  right,  but  with  the  exceptions 
mentioned  ell  the  asserted  ili^ts  involved 
In  the  adJudlcatlMi  were  claimed  solely  upon 
the  doctrine  of  prior  appK^aUon.  Some  of 
the  clalimnts  were  nonriparlan  owners,  and 
othors  owned  riparian  lands.  The  contests 
were  tried  and  the  oidw  of  determination 
was  made  on  the  theory  that  the  determina- 
tion of  the  relative  rights  to  tiie  waters  ot 
Sucker  creek  d^wuded  upon  the  relative 
priorities  of  all  the  claimants.  The  contest 
filed  J.  D.  Wlmo-  against  Mary  Ellen 
Leonard  Illustrates  his  understanding  of  the 
claims  being  asserted  by  her.  It  Is  true  that 
she  empl(ved  the  word  '"riparian"  in  eadi  of 
her  statements,  but  It  Is  also  true  that  In 
each  Instance  that  word  was  followed  and 
limited  by  the  word  "apim>iviatlon."  Omit 
the  single  word  "riparian"  and  each  state- 
ment would  be  utterly  void  of  any  affirmative 
infonnati<m  that  Mary  Ellen  Lnmard  was 
claiming  as  a  riparian  owner,  but  on  the 
contrary  the  dalm  would  be  unequivocally 
that  ct  a  prior  approprlator.  It  is  plaln*that 
In  her  vwlfled  statements  the  appellant  claim- 
ed as  an  ai^Hr<H>riator,  and  she  emphashsed 
her  claims  of  priority  in  every  contest  that 
she  filed.  So  tax  as  we  can  know  I^md  an 
inspection  of  the  record  each  of  her  predeces- 
sors elected  to  claim  as  an  approprlator  and 
she  has  likewise  chosen,  not  only  by  her  eon- 
duct,  but  also  by  her  pleading,  to  assume 
the  rOle  of  an  appn^rlator.  She  has  waived 
her  right  to  use  water  as  a  riparian  owner. 

The  decree  Is  affirmed,  without  costs  In 
Uds  court 

McBRIDE,  a  J.,  and  BENSON  and  BITB- 
NETT.  JJ.,  concur. 
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WICKS  T.  HETOALF  et  aL  • 
(Supreme  Coart  of  Oregon.   March  6.  1917.) 

Bills  and  Notes  «=»103(])  —  Fbavd  —  Mis- 

UKB  OF  Law. 
It  is  no  ground  for  decree  perpetually  en- 
joining Buit  on  notes  given  by  plalnnff  that  ahe 
signed  them  on  defendants'  representing  that  her 
signature  would  not  make  her  personally  liable, 
since  the  misrepresentation  or  mistake  was  one 
of  law  against  which  relief  will  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  233-238.] 

Department  L  Appeal  from  Circuit  Court, 
Lane  County  r  G.  F.  Sklpwortb,  Judge. 

Suit  by  Ida  May  Wicks  against  H.  K.  Met 
calf  and  another.  From  decree  for  plaintiff, 
de^dantB  ^>peal.  Reversed. 

This  is  a  sidt  to  enjoin  the  prosecntifHi  ot 
a  certain  action  at  law  as  against  the  plain- 
tiff. From  the  allegatlona  of  the  complaint  it 
appears  that  on  March  IS,  1912,  Joseph 
Wicks,  hnsband  of  plaintiff  Ida  May  Wicks, 
was  Ipdebted  to  d^oidants  In  the  sum  of 
$1,238.63,  and  on  that  day  the  defendants 
asked  Wicks  to  secure  the  debt  by  giving 
them  his  promissory  note  therefor,  secured 
by  a  mortgage  on  certain  real  estate  then 
owned  by  him,  and  at  that  time  plaintiff  and 
her  husband  did  execute  and  ddlrer  to  de- 
fendants such  mortgage.  These  recitals  are 
followed  by  the  following  paragraphs: 

"That  at  the  time  of  the  execution  of  said 
mortgage  the  plaintiff  was  informed  by  tiie  de- 
fendants and  believed  that  in  order  to  make 
good  the  security  aforesaid  it  would  be  neces- 
sary for  the  plaintiff  to  sign  said  pronussory 
notes  as  well  as  said  mortgage;  and  plaintiff 
relyiiig  on  tha  representations  of  said  defend- 
ants, and  not  otherwise,  tiiat  the  ezecntion  of 
said  promiaeoty  notes  was  simply  for  the  pnr^ 
pose  of  making  valid  thb  security  aforesaid,  ex- 
ecuted said  promissory  notes  along  with  her 
ssid  husband,  Joseph  Wicks ;  and  the  same  was 
delivered  to  tiie  delendants.  Thst  the  said  rep- 
resentations on  the  part  of  the  defendants  were 
falsely  and  fraudulently  made  for  the  purpose 
of  misleading  and  deceiving  the  plaintiff  herein, 
and  for  the  purpose  of  inducing  the  plaintiff 
thereby  to  become  liable  In  her  separate  estate 
for  the  said  indebtedness  evidenced  by  said 
promissory  notes. 

"That  at  said  date  and  prior  thereto  the 
plaintiff  was  not  indebted  to  the  defendants  In 
any  sums  whatever  and  is  not  now  so  indebted- 
ed,  and  never  at  any  time  agreed  or  consented 
to  q^sume  to  pay  any  of  said  indebtedness  of 
Joseph  Wicks;  and  the  execution  by  the  plain- 
tiff of  the  said  promissory  notes  was  without 
any  consideration  whatever,  and  the  plaintiff 
on  account  of  said  false  and  fraudulent  repre- 
sentationa  was  induced  to  execute  the  same  and 
never  at  any  time  bettered  and  intended  that 
saM  transaction  should  in  any  wise  bind  the 
plaintiff  to  pay  any  portion  of  said  indebted- 
ness. 

"That  on  the  day  of  ,  1914,  the  de- 
fendants commenced  ao  action  in  this  conrt 
against  this  plaintiff  and  said  Joseph  Wicks  up- 
on said  promissory  notes  and  has  caused  an 
attachment  to  be  issued  In  said  action,  end  the 
sheriff  of  Lane  county.  Ore.,  has  filed  in  this 
court  a  certificate  of  attachment  to  the  effect 
that  he  has  attached  the  real  property  of  this 

ealntiff  as  secnritr  for  whatever  judgment  may 
I  obulned  in  sidd  Mtfan." 


The  complaint  oondndes  with  a  prayer  icr 
a  decree  perpetually  enjoining  def<mdants 
from  levying  upon  or  selling  plalntUTs  prop- 
erty In  said  action,  and  decre^g  that  she  Is 
not  liable  upon  the  notes.  From  a  decree  In 
favor  of  plaintiff,  defendants  appeal. 

Fred  E.  Smith,  of  Eugene  (J.  E.  Toung. 
of  Cottage  Grove,  on  the  brief),  for  appel- 
lants. B.  O.  Potter,  ot  Eugene,  f<xc  respond- 
ent 

BENSON,  J,  (after  stating  the  facts  as 
above).  Appellants  contend  that  the  amended 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  suit,  and  we  think  that 
this  position  is  well  taken.  The  plaintiff  ad- 
mits that  she  signed  the  promissory  notes, 
and  there  is  no  hint  in  the  pleading  that  she 
did  not  clearly  understand  their  meanlns 
and  import  The  substance  of  the  allegation 
Is  that  the  defendants  represented  to  her 
that  it  vould  be  neoeaaaiy  for  ttex  to  sign 
the  notes  as  well  aa  the  mcotgace  in  order 
to  make  good  the  Beeorlty;  that  soCb  repre- 
sratatirau  were  false  and.  made  for  the  pur- 
pose of  deceiving  her;  and  that  she  relied 
up<ni  them  and  signed  the  ncrtes.  In  othw 
wotdBt  she  Inferred  from  what  defendants 
told  her  that  Uie  act  of  stgidng  the  notes 
would  not  as  a  matter  of  law  make  her  per- 
Bonally  liaUe  for  her  promise  to  pay.  The 
authorities  are  practically  unlftmn  In  their 
coDclnaion  that  sinSi  representations,  even 
though  false,  do  not  afford  any  ground  for 
reUef.  Upton  t.  Triblkock,  91  IT.  &  4S,  28 
L.  Ed.  203,  was  a  case  wbneln  a  sabscriber 
shares  of  stock  In  a  corporation  aooi^t 
to  avoid  payment  of  a  balance  upm  his  snN 
scrlption,  because  It  was  obtained  1^  the 
false  rc^resentatloDs  of  an  agent  of  the  cor> 
poratlon,  to  the  eOset  that  be  wonld  only 
be  liable  fmr  20  per  cent  thereof,  which  he 
had  already  paid.  In  this  case  Mr.  Justice 
Hunt  says: 

"That  a  misrepresentation  or  mlsanderstand- 
ing  of  die  law  wiU  not  vitiate  a  contract,  where 
there  is  no  misunderstanding  of  the  fiicts,  is 
well  settled." 

In  Fish  V.  Oleland.  33  IlL  243,  dted  wlQi 
approval  In  Upton  t.  Trlbllcocfc,  snpra,  w« 
And  the  fiHlowtng: 

"A  lepreeentaticni  of  what  the  law  will  or 
will  not  permit  to  be  done,  is  one  upon  which 
the  partv  to  whom  it  Is  made  lias  no  right  to 
rdy,  ana  if  he  does  so,  it  is  his  own  folly,  and 
he  cannot  ask  the  law  to  r^eve  him  from  the 
consequences.  The  truth  or  falsehood  of  such 
a  representation  can  be  tested  by  ordinary  vigi- 
lance and  attention." 

In  Clem  v.  N.  ft  D.  R.  R.  Co,  0  Ind.  488, 
68  Am.  Dec.  653,  we  find  this  language: 

"As  a  general  rule,  a  party  who  has  been  in- 
duced to  execute  an  agreement,  by  reason  of  the 
fraudulent  representations  of  the  other  party, 
may  set  np  such  represmtationa  In  bar  ai  an 
action  on  the  i^reement.  But  this  rule  is  sub- 
ject to  various  exceptions ;  and  one  of  them  oc- 
curs when  the  representations,  though  fels& 
relate  to  the  legal  effect  of  the  mstramsnt  sued 
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OB.  Ercflr*  petwn  im  premiined  t6  know  tiia  con- 
tSDtB  of  tbe  agreement  which  be  rigns.  and  has, 
therefore,  no  right  to  rely  on  the  statements  of 
the  other  party  as  to  its  leg^  effect" 

In  Rogan  r.  IlUnols  Trust  &  Savings  Bank, 
fi3  lU.  App.  39,  It  Is  said: 

"Not  only  is  It  presumed  that  the  law  is 
'equally  within  the  knowledge  of  all  parties/  but 
no  cause  of  action  arises  from  or  can  be  predi- 
cated upon  a  misanderatanding  or  miarepre- 
aentation  of  the  law," 

In  Burt  T.  Bcnrtes.  68  Ind.  1,  6,  we  find 
tbls: 

"These  facts  are  concerning  tbe  law,  upon 
which  fraud  cannot  be  predicated,  however  false 
and  fraudulent  they  may  be,  and  whether  they 
ar«  suppressions  of  truth  or  representations  of 
falsehooa.  Erery  person  ie  bound  to  know  the 
law,  and  not  to  be  deceived  by  its  sappression 
or  false  representation.  This  is  a  necessary 
maxim,  lying  at  the  foundation  of  government 
and  Jurisprudence,  and  without  which  neither 
government  nor  jaxfapnideooe  oonld  exist  as  a 
system." 

Ooonsel  for  plaintiff  has  not  dted  ns  to 
any  cases  whldti  wo  regard  as  conflicting 
wltb  tUs  doctrine  aa  amiUed  to  ttae  case  at 
bar.  He  appean  to  have  retted  largely  up- 
<ni  the  case  itf  Rtchmond  t.  Ogden  Street  Ry. 
Ot>^,  44  or.  48.  74  Fa&  383.  but  tbe  dlstln- 
podahlng  Ceatnrea  of  that  case,  In  cononriswi 
wlUi  tlw  one  at  bar,  are  dearlT-  seen  wben 
we  recall  ttat  tbat  was  a  sntt  to  rtform 
certain  pntmlsaory  notes  wtaer^  the  ecrlr- 
eoer  bad  f  tiled  to  insert  a  danse  expressly 
agreed  upon  tiwWwg  tbe  payment  to  certain 
fnnds.  In  tbe  (pinion  In  tbat  case  Mr.  Jnn- 
tice  Bean  empbaalzea  the  distinction  thus: 

"There  are,  therefore,  two  well-defined  elaeees 
of  mistakes  common  to  parties  entering  into  con- 
tracts: (1)  A  mistake  In  law  as  to  the  legal 
effect  of  the  contract  actually  made  by  them ; 
and  (2)  a  mistake  in  law  in  reducing  to  writ- 
ing the  contract,  whereby  It  does  not  carry  out 
or  effectuate  the  intention  of  the  parties.  In 
the  former  the  contract  actually  entered  into 
will  Beldom,  if  ever,  be  relieved  against,  unless 
there  are  other  equitable  features  calling  for  the 
interposition  of  the  court.  In  the  second  class 
tbe  mistake  ia  not  iu  ths  cmtract,  but  terms 
are  used  or  omitted  which  give  the  instrument 
a  legal  effect  not  Intended  by  the  parties,  and 
different  from  the  contract  actually  made ;  and 
here  equity  will  always  grant  relief,  aniess  bar- 
red on  soma  other  ground.  Now,  in  the  case  at 
bar,  the  mistake  falls  clearly  within  tbe  latter 
rule.  The  contract  as  made  was  deflnite  and 
certain,  but  a  mistake  was  made  in  reducing  it 
to  writing.  The  notes  for  the  balance  due  upon 
the  judgments  were,  under  the  contract,  to  be 
payable  only  out  of  the  trust  estate,  witliout 
any  personal  liability  on  the  part  of  the  trus- 
tees. In  drawing  the  notes,  Starr  thought  he 
was  accomplishing  this  result;  but,  through  a 
mistake  as  to  the  legal  effect  of  the  terms  used, 
the  notes  were  drawn  so  as  to  render  the  trus- 
tees pereonally  liable  thereon,  and  did  not, 
tbereiors,  carrr  out  «r  effectuate  the  contract 
as  made.  A  part  of  the  contract  was  by  anitual 
mistake  omitted  from  the  writing,  and  tbe  notes 
should  be  reformed  accordingly. 

In  this  case  nothing  of  the  sort  Is  present- 
ed. It  1b  not  claimed  that  the  notes  are  oth- 
erwise than  as  agreed  upon,  but  the  sole  con- 
tention is  that  It  was  represented  to  plaintiff 
that  the  omtract  as  ssecnted  would  not,  as 


a  legal  pn^EMsitlon,  make  her  perscmally  It- 
able.  We  find  nothing  in  the  pleadings  to 
take  this  case  out  of  the  application  oi  the 
general  rule,  and  It  follows  that  the  com- 
plaint does  not  state  a  cause  of  eult. 

The  decree  Is  tlierefore  reversed,  and  one 
will  be  entered  here  dismissing  the  suit. 

•McBRIDE,  a  J.,  and  HARRIS  and  BUR- 
NETT, JJ.,  concur. 


JOHNSON  et  el.  v.  PAULSON  et  aL 
(Supreme  Oourt  of  Oregon.    March  6,  1917.) 

L  Appeal  and  Erbob  ^107(8)— OaounoB  of 

RjBvixw— Vabuncb. 
In  a  suit  to  foreclose  a  mechanic's  lien  for 
labor,  where  tbe  complaint  alleges  an  express 
agreement  for  a  stated  rate  per  day,  and  the 
answer  alleges  an  express  contract  to  pay  a 
smaller  sum,  the  nature  of  the  agreement  was 
not  an  issue  in  the  case,  and  hence  defendants 
cannot  maintain  on  appeal  that  plaintiff  is  not 
oititled  to  a  decree  because  hia  complaint  alleg- 
es an  express  contract,  while  his  proofs  disclose 
an  implied  contraet  only,  and  that  the  judgment 
of  the  court  Is  erroneouslT  based  upon  quan- 
tum meruit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  1 1441.] 

a  MaoHAWios'  X^nna  «s>281{S)-^vid^ncb-- 

BumuiSMOT. 
In  an  action  to  foreclose  a  mechanic's  lien 
for  labor,  evidence  Aeld  to  show  that  plaintiff's 
overstatement  in  his  notice  of  lien  of  the  amount 
due.him  was  the  result  of  an  honest  mistake  in 
the  amount  per  day  he  was  to  receive. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  672J 

3.  MEORABICe*  IiIBHS'«=»157(3)  —  NOTIOB  — 
OvaBSTATBHBNT— EmOT. 

While  a  willful  overstatement  in  a  mechan- 
ic's lien  notice  of  the  amount  dne  will  reader 
the  lien  void,  where  plaintiff  made  an  honest 
mistake  In  the  amount  per  day  he  was  to  re- 
ceive, and  because  of  this  error  claimed  a  larger 
amount  in  Iiis  mechanic's  lien  than  was  due 
him,  the  entire  lien  was  not  vitiated,  and,  the 
court  did  not  err  in  finding  that  he  was  enutled 
to  recover  the  actual  amount  du& 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Otat  Dig.  i  270.] 

4.  Mbchajiics'  Liens  «=»281(3)— EvmBNCB— 

StJFnCIKNCT. 
In  an  action  to  foreclose  a  mechanic's  lieu 
for  labor,  evidence  held  to  justify  a  finding  tbat 
there  was  an  express  agreement  to  pay  plain- 
tiff- $3.50  per  day  as  claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  |  570.] 

6.  APPKAL  and  EKBOB  «S»1119— AmBICANOK 
— JUDOHBlfT  Not  APPBAI.ED  FbOU. 
In  consolidated  actions  to  foredose  me* 
chanics'  liens,  where  a  plaintiff  did  not  appeal 
from  a  Judgment  for  a  less  amount  than  claimed 
by  him,  judgment  will  be  affirmed,  although  the 
evideuoe  justified  a  finding  in  aeeoAance  with 
liis  claim. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  |{  8294,  3295,  4415;  4410.] 

6.  Mechanics'  Liens  «3»27T(6)— Liens— Ac- 
«n>ii— FUGADni«. 
In  an  action  to  foreclose  a  mechanic's  Hen 
for  plastering,  where  plaintiff  alleged  an  ex- 
press contract,  and  included  an  item  for  extra 
work,  and  the  proof  showed  tbat  the  laborer 
who  did  sat^  work  was  not  in  tbe  emptoy  of 


*9i:oc  otbsr  sssM  SH  sanw  ta»ta  s^d  Ka7'MDliBBn  ia  aU  Ksr-Msmbsrsa  Dlgaats  ena  i^^ 

Digitized  by  Google 


168  PAOEFIO  BBFOBCTB  |Qr. 


4sa 

pkintifl,  and  tiiat  the  extra  work  was  not  a  part 
o('the  express  contract,  plaintiff  cannot  recov- 
er fot  the  extra  work,  since  it  a  plaintiff  allecea 
lii  his  pleading  an  express  contract,  he  cannot 
recover  upon  proof  of  a  Qnantum  merait 

[Kd.  Note.— For  other  cases,  see  Mechanlca* 
Liens.  Cent  Dig.  SS  563,  654.] 

7.  Mecbahicb'  I/IBHB  «e=>2T7(6)— AonoffB— 
Pleading. 

In  an  action  to  foreclose  a  mechanic's  lien 
tor  plasterins,  where  plaintifE  allied  an  express 
contract  and  indaded  an  iUm  for  extra  work, 
although  be  could  not  recover  for  the  extra 
work  because  it  was  shown  not  to  have  been  in- 
cluded in  the  express  contract,  the  fact  that 
he  fails  as  to  that  part  of  his  claim  through  an 
error  in  jdeading  does  not  invalidata  his  demand 
or  prevent  recovery  for  the  work  done  under  the 
terms  of  the  express  contract. 

[Ed.  Note.— For  other  cases,  see  MediaiJoi^ 
liianB,  Gent.  Dig.  S§  553,  CM.] 

8.  MXOHAHICS'    LlENB  iS=»2H(21  —  NOTB  A» 
PATUEnT — NeCESBITT  OF  AOBBEUEnX, 

A  note  given  for  building  materials  did  not 
discharge  the  account  in  the  absence  of  an  ex< 
press  agreement  that  it  would  be  accepted  in 
payment,  and  hence  the  payee  was  entitled  to 
recover  m  an  action  to  foreclose  his  mechanic's 
li«tl. 

[Bd.  Note.— For  other  eaae^  Me  Meehantca' 

Liens,  Cent.  Dig.  B  S88.] 

9.  Mechanics*  Liens  «=»157(S)— None*  ov 

IiIEN-OVEBSTATEMENT— BfTBCT. 
Errors  in  bookkeeping,  arising  from  honest 
mistakes  in  making  exehangea  in  material  and 
neglect  to  make  proper  credits  and  resulting 
in  a  claim  for  a  mechanic's  lien  of  a  greater 
amount  than  due  plaintiffs,  will  not  be  permit- 
ted to  vitiate  the  entire  lien. 

[EM  Note.— For  other  cases,  see  Mecbanlca' 
Liens.  Cent  Dig.  |  270.] 

10.  Mmhanicb*  Liens  ^281(3)— Etidencb— 
SumoiENCT. 

In  an  action  to  foreclose  a  mechanic's  lien, 
evidence  held  not  to  snstain  defendant's  oonten- 
tim  tliat  plalntiff's  oootract  was  to  famish  all 
the  material  neeessarr  for  m  fixed  smo. 

[Ed.  Note.— E\>r  other  cases,  see  Mechanies' 
Lfens,  Gent  Dig.  i  570.1 

In  bana  Appeal  from  Gtrcnlt  Court,  Mult- 
nomah County ;  T.  E.  J.  Duffy,  Judge. 

Consolidated  actions  to  foreclose  meclianlcs' 
Hens  by  Martin  Johnson  and  otben  against 
Josephine  Paulson  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  Josephine  Paul< 
son  and  W.  J.  Clemens,  trustee,  appeal.  De- 
cree entered  In  accordance  with  opinion. 

See,  also,  154  Pac.  685. 

Suits  were  begun  by  the  several  plain- 
tiffs to  foreclose  mechanic's  liens.  It  ap- 
pears that  the  defendant  Josephine  Paulson 
was  the  owner  of  the  property,  and  the  fdaln- 
tlfl  A.  8.  Paalson,  her  husband,  was  the  con- 
tractor engaged  In  building  a  dwelling  house 
for  her.  After  the  issues  were  Joined,  these 
suits  were  united  and  tried  as  one.  From  a 
decree  for  the  lOaintiffs,  the  defendants 
Jos^blne  PanlBon  and  W.  X.  Olfflnen^  trus- 
tee, appeal. 

Stapleton  &  Conley,  of  PorOand,  for  ap- 
pellants.  Hall  ft  Lepper,  of  Portland,  for 
respondeota  Martin  Johnson  and  others. 
Lewla  4  Lewis,  of  PcHtland,  for  reqiondent 
J.  F.  Staea.  Angdl  ft  Eisber,  of  Portland,  for 


re^ndent  J.  B.  'Wlnstanley  Oo.   Sdunitt  ft 

St^mltt,  of  Portland,  for  respondent  A.  S. 
Paulson.  Asher  ft  Johnstone,  of  Portlaod, 
for  respondent  Oregcm  Door  Go. 

BENSON,  J.  [1]  Taking  up  the  seTeral 
claims  in  their  order,  we  shall  first  consid- 
er that  of  Martin  Johnson,  a  carprater, 
whose  notice  of  lien  was  for  an  unpaid  bal- 
ance of  $1»1.40,  and  to  whom  the  trial  court 
awarded  $159.12.  Defendants  contend  that 
plaintiff  is  not  entitled  to  a  decree,  since  his 
ccHuplaJnt  alleges  an  express  ramtract,  while 
his  proofs  disclose  an  implied  contract  only, 
and  that  the  judgment  of  the  court  Is  er- 
roneously based  upon  quantum  meruit  The 
oomplaint  alleges  an  express  agreement  to 
pay  $3.50  a  day,  and  the  affirmative  answer 
alleges  an  express  contract  for  the  payment 
of  $3  a  day.  Hence  the  nature  of  the  agree- 
ment was  not  an  Issue  in  the  case,  and  need 
not  be  discussed  further. 

[2,  3]  The  second  assignment  of  error  urges 
that  the  plaintiff  ou^t  not  to  pretail  .be- 
cause he  knowingly  filed  his  c-Wv^t  for  a 
greater  sum  than  was  due.  The  difference 
In  amount  between  that  claimed  in  the  no- 
tice and  that  allowed  by  the  court  arises 
out  of  tho  dispute  as  to  whether  plaintiff  Is 
entitled  to  $^50  or  $8  a  day.  The  testimony 
offered  1^  the  plaintiff  Is  to  the  effect  that 
about  three  weeks  before  he  began  to  work 
upon  defendants'  house  he  was  employed  by 
the  same  contractor,  A.  S.  Paulson,  to  work 
upon  another  building ;  that  when  the  job 
was  completed  Paulson  paid  blm  at  the  rate 
of  $3  a  day,  and  when  be  protested  ttaat  be 
was  entitled  to  $3.60  a  day  Panlson  silenc- 
ed him  by  saying: 

"WeU,  I  took  this  Job  cheap,  and  I  can't  af- 
ford to  pay  any  more  on  this  36b,  but  I  will  pay 
more  on  the  next  job." 

When  Johnson  began  work  on  the  l>ullding 
involved  In  this  controversy  he  understood 
that  he  was  woridng  for  $SJtO  a  day  under 
the  promise  above  quoted.  Patilson  testUlea 
with  equal  posltireness  that  there  was  an 
exprew  nnd»Mandlxig  that  Johnson  was  to 
have  ¥3  a  day.  It  Is  the  settled  law  of  this 
state  that  a  willful  overstatement  In  the  Hen 
notice  qt  the  amount  due  will  render  the  lien 
void.  Nloelal  v.  Tan  Prldagh.  23  Or.  14».  81 
Paa  288.  Bnt  In  the  same  opinion  we  find 
the  following  language: 

"The  authorities  are  generally  agreed  that 
where  in  the  lien  filed  there  is  an  honest  mis- 
take in  the  amount  or  price  of  labor,  or  the 
qnantity  or  Value  of  material  fomiriiedl,  about 
wbidi  there  might  be  a  differenea  of  opinfam 
requiring  evidence  to  ascertain  the  true  nets,  it 
win  not  defeat  the  lien." 

As  We  read  the  evidence  before  us,  gocb  Is 
the  situation  In  the  present  case,  and  the 
trial  con'rt  dU  not  err  In  finding  that  ^in- 
tlff  was  entitled  to  $8  a  day. 

The  sectnid  claim  Is  that  of  Oaear  Oarlscnit 
aIso<  a  eatpeater,  with  reference  to  whldh 
alt'tbat  haa  been  said  In  regard  to  JolHuon*e 
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claim  appUos  with  eonal  f  one  and  vltb  tb* 
■aioe  result. 

[4,  S]  The.  thlM  daUu  Is  tliat  of  B.  E. 
Kemaley,  a  cari>enter,  who  filed  a  lien  claim 
for  $l&4Jt2,  1^K)n  whldi  tbe  decree  ot  tbe 
trial  court  allowed  him  $167.52.  The  asslen- 
menU  of  error  as  to  this  case  are  identical 
with  the  ones  already  considered.  The  com- 
plaint allies  an  express  contract  for  ^.50 
a  day,  and  the  affirmative  answer  pleads  an 
express  agreement  for  $2.50  a  day.  As  al- 
ready sn^ested  this  leaves  no  Issne  as  to 
the  nature  of  the  contract,  and  w&  turn  to 
the  evidence  to  discover  the  terms  of  the 
agreement.  Plaintiff  testifies  that  he  was 
employed  to  take  the  place  of  one  Park  Mc- 
r>onaId  who  had  received  an  Injury  which 
had  disabled  him,  and,  thinking  such  mploy- 
ment  would  be  brief,  said  nothing  about 
wages  when  he  began  work;  but  about  a 
week  later,  at  the  request  of  McDonald,  he 
took  some  papers  to  Paulson  to  be  signed, 
which  related  to  proof  of  injury  and  his 
right  to  relief  under  the  WMkmen's  Com- 
pensation Act;  that  Paulson  signed  a  paper 
stating  that  McDonald  was  working  for  $3.50 
a  day,  and  plaintiff,  upon  observing  this,  said 
to  Paulson:  "That  Is  the  wages  you  are 
paying?"  And  the  latter  said,  "Yes."  The 
witness  further  says:  "And  he  promised 
me  under  those  conditions  $3.60  a  day,  and 
that  Is  the  reason  I  filed  my  lien  In  that 
way."  The  contractor,  testifying  for  defend- 
ants, says  that  there  never  was  any  agree- 
ment as  to  wages,  but  that  he  told  McDon- 
ald that  he  would  pay  Bemaley  "whatever 
be  is  worth."  In  referring  to  signing  the 
paper  which  stated  that  McDonald  was  re- 
ceiving $3.50  a  day  Paulson  explains  the 
conversatiou  with  Bemaley  thus : 

"He  asked  me  if  that  waa  what  I  was  paying 
bin),  and  I  said,  'Tea,'  meaoing  McDonald, 
which  I  was.  He  saya,  'la  that  what  you  are 
paying  him?*  and  I  aaid.  'Yea.'  Q.  Was  there 
anything  said  about  what  yon  would  pay  any- 
body else  on  the  job?  A.  No,  never;  I  never 
told  my  buaineaa  to  anybody  dae." 

This  constitutes  all  the  evidence  as  to  thp 
terms  of  Bemaley's  employment.  We  think 
that  the  evidence  Justifies  a  finding  In  ac- 
cordance with  plaintiff's  testimony,  but  since 
be  has  not  appealed,  the  Judgment  for  $3  a 
day  should  be  afflrmed, 

[B,  7}  The  next  claim  U  that  of  Hansen  & 
Holding,  plasterers.  G%elr  notice  of  lien 
claims  a  total  of  $96.22,  whldi  was  allowed 
in  full  by  the  trial  court  The  complaint  al- 
leges that  this  was  the  agreed  price  for  the 
work,  and  tlie  answer  avers  that  ttm  stipu- 
lated sum  was  $72.34,  and  that  one  of  plain- 
tiffs' employes,  a  lather,  bad  filed  a  lien  for 
his  lat)or,  which,  with  costs,  defendants  had 
been  obliged  to  pay  In  the  sum  of  $54,  leav- 
ing but  $18.34  due  to  plaintiffs  at  the  time 
they  filed  their  notice,  which  fact  was  then 
ksown  to  them.  The  complaint  and  the  no- 
tice of  lien  both  segregate  the  claim  into  two 
daasai:  a>  Plaateiteg  1.247  yards  at  e  oenta 
1  yard,  $74.82;  and      "extra  work"  coosUt- 


Ing  4>t  plastering  outride  fablsB.  ontalde  brick 
work,  and  lining  two  flr^laoes  wtth  flro 
brick  for  a  total  of  $21.40.  There  Is  mn<±i 
confilct  In  the  testimony,  but  we  think  a 
preponderance  of  the  evidence  establishes  the 
ftLcts  that  the  laborer  who  did  the  lathing 
was  not  in  the  employ  of  plaintiffs,  and  that 
the  "extra  work"  was  not  a  part  of  the  ex- 
press contract,  but  .waa  to  be  done  and  paid 
for  as  a  per  diem  Job  with  no  agreement  as 
to  what  the  dally  wage  should  be.  It  ap- 
pears to  be  a  well-established  doctrine  that 
If  a  plaintiff  alleges  In  his  pleading  an  ex- 
press contract,  he  cannot  recover  upon  proof 
of  a  quantum  meruit.  Schade  v.  Muller,  75 
Or.  225.  146  Pac.  144 ;  9  Cyc.  749;  Craft  v. 
Dalles  City,  21  Or.  53,  27  Pac.  163.  And 
therefore  plaintiffs  cannot  recover  In  this 
proceeding  their  claim  for  extra  work.  How- 
ever, this  does  not  invalidate  their  demand 
for  work  done  under  the  terms  of  their  ex- 
press contract,  since  It  does  not  appear  that 
their  claim  was  filed  In  bad  faith,  or  that 
the  charge  for  extra  work  was  not  due  them. 
They  fall  as  to  that  part  of  their  claim 
through  ah  error  in  pleading.  It  follows 
that  the  decree  as  to  them  must  be  modified 
by  deducting  flwn  their  Jadgmoit  the  0am 

of  $21.40. 

[Z]  We  next  consider  the  claim  of  J.  B, 
Wlnstanley  Company  for  $235.40,  a  balance 
alleged  to  be  due  upon  account  for  building 
materials.  Defendants  answer  by  pleading 
payment;  alleging  that  plaintiffs  accepted 
the  promissory  note  of  Josephine  Paulson 
and  A.  S.  Paulson  In  payment  of  their  de- 
mands. Plaintiffs  deny  this  and  allege  that 
tho  note  was  accepted  by  them  as  collateral 
security,  and  not  otherwise.  The  evidence 
utterly  falls  to  disclose  any  express  agree- 
ment that  the  note  in  question  was  to  be 
accepted  as  a  payment  of  the  debt.  In  Black 
V.  Sippy,  16  Or.  574,  16  Pac.  418.  Mr.  Chief 
Justice  Lord  says: 

"Nothing  Is  better  settled  than  that  acceptinff 
a  note  is  not  payment  of  an  account,  nor  is  ac- 
captiug  one  note  in  renewal  of  another  payment 
of  the  old  note,  unlesa  there  is  an  agreement 
that  the  note  should  be  accepted  in  payment. 
In  Re  KimbaU,  8  Wall.  45  [iS  L.  Ed.  50],  Mr. 
Juatiee  Field  said:  *By  the  ceneraMBW  as  well 
of  England  as  of  the  United  States,  a  promis- 
Bory  note  doea  not  discharge  the  debt  for  which 
it  waa  given,  unless  such  be  the  express  agree- 
ment  of  the  partiea.  It  only  operates  to  ex- 
teod  until  its  maturity  the  period  of  the  pay- 
ment of  the  debt.  The  creditor  may  return  toe 
note  when  dishonored,  and  proceed  upon  the 
original  debt  The  acceptance  of  the  note  ia 
considered  as  accompanied  with  Hie  condition 
of  its  payment.  Thua  it  was  said,  as  long  ago 
as  the  time  of  Lord  Holt,  that  "a  bill  abajf  nev- 
er go  In  discharge  of  a  precedent  debt,  except 
it  be  a  part  of  the  contract  that  It  should  be 
aft"*" 

This  case  has  been  repeatedly  cited  with 
approval  by  this  court,  the  latest  Instance  be- 
ing Freucb  v.  Oolumbla  life  &  Trust  Co.,  80 
Or.  412,  166  Pac.  1042  and  1068.  The  decree 
as  to  these  plaintiffs  is  therefore  affirmed. 

[t]  We  next  consider-  tbe  claim  ot  the 
pialntlfl  Oregon  Door-  Oon^pany,  wherein  a 
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lien  was  filed  tor  f 721.70,  upon  which  the 
trial  ,  court  gave  judgment  for  W73.10.  The 
defendants  object  to  this  decree  upon  the 
grounds:  (1)  l%at  the  plaintiff  has  filed  a 
claim  tor  more  than  was  doe ;  and  (2)  that  It 
had  accepted  a  note  for  $200  secured  by  mort- 
gage as  part  payment  of  Its  demand,  prior  to 
the  date  of  filing  the  Hen.  It  appears  from 
the  evidence  that  a  representative  of  the  Ore- 
gon Door  Company  called  upon  the  contractor 
for  the  purpose  of  selling  him  certain  doors, 
windows,  and  other  building  materials;  that 
after  some  consultation  and  deliberation  the 
salesman  prepared  a  list  of  such  materials 
upon  a  printed  form  supplied  by  bis  compa- 
ny In  which  It  was  sought  to  Itemize  as  near- 
ly as  possible  what  would  be  required,  and 
delivered  a  carbon  copy  thereof  to  Paulson. 
A  few  days  Utter  be  again  saw  Paulson,  and 
after  the  prices  had  been  extended  and  the 
necessary  addition  made  fixing  the  total  cost 
of  the  Items,  the  following  words  were  writ- 
ten at  the  bottom  at  the  last  page:  "We 
agree  to  furnish  material  per  this  list  for 
9642.00.  Order  O.  K.  [Signed]  A.  S.  Paul- 
son." At  the  top  of  each  sheet  were  printed 
these  words:  "Rxamtne  this  estimate,  as  we 
propose  to  furnish  only  the  guautlties  and 
sizes  enumerated  here."  Thereafter  some 
sUght  changes  were  made  and  some  porta  of 
the  order  canceled,  for  which  the  notice  of 
lien  concedes  a  credit  of  f24.95,  and  thereaft- 
er plaintiff  delivered  other  additional  materi- 
al for  which  In  the  notice  there  la  a  charge 
of  «a01.65,  making  a  total  claim  of  1721.70. 
It  Is  the  contention  of  detendants  that  plalu- 
tlff  made  an  absolute  bid  to  famish  whatever 
wfts  neoessary  to  omiplete  the  building  for  the 
fixed  nun  of  and.  It  is  not  entitled  to 
make  any  demand  (or  extras  except,  perhaps, 
tw  Bomo  <»*ff*|'"m(iant  items  in  connection 
with  the  garage  which  the  contractor  admits 
was  an  aftntbooght.  It  farther  aivean 
from  the  evidence  that  there  were  some  errors 
of  bookkeeping  arising  apparently  from  mak- 
ing certain  exchanges  in  doors,  from  one  kind 
to  another,  and  ne^ecting  to  make  protfer 
credits  upon  returning  those  not  used  where- 
by the  claim  of  lien  fixes  the  amomit  due  at 
f  48.eo  more  than  it  should  have  been.  Tbsve 
is  nothing  ia  the  record  to  indicate  that  this 
error  was  willfnUy  made,  or  ai^tUng  more 
than  an  bcmeet  mistake,  and  it  shooM  not  be 
permitted  to  Tltlate  the  entire  lien.  Cooper 
Mfg.  Co.  V.  Delahmit,  36  Or.  402,  61  Fac.  649, 
60  Pac.  1 ;  Bowland  v.  Harmon,  24  Or.  tSSQ, 
34  Pac.  807;  mtab  t.  Bowltt,  32  Or.  400,  62 
Fhc.  192 ;  Stewart  T.  Spalding.  71  Or.  310, 
141  Pac.  1127. 

[1 0]  As  regards  defendants*  contention  that 
the  plaintiffs'  contract  was  to  famish  all  the 
material  necessary  to  C(»nplete  the  Job  for 
the  fixed  sum  of  $042,  we  think  it  la  not  sos* 
talned  by  the  evidence. 

Referring  to  the  defense  that  plaintiff  bad 
accepted  a  secnrctt  note  for  $200  In  part  pay- 


ment of  his  claim,  we  think  ibat  tbe  evidence 
sustains  plaintiffs'  contention  that  he  agreed 
to  accept  a  secured  note  fbr  $200  of  the  debt 
upon  prompt  peyment  of  the  balance,  and,  as 
such  payment  was  not  made,  he  returned  the 
note  and  mortgage  to  Paulson  by  malL  It 
follows  that  the  trial  court  did  not  err  In  its 
decree  as  to  this  claim. 

A  decree  will  be  entered  here  In  accordance 
with  this  opinion. 


COLUMBIA  COUNTZ  v.  CONSOUDATED 
CONTRACT  CO.  et  aL 

(Snpxone  Oonrt  of  Oragon.    Mardi  9,  1917.) 

1.  Juar  «=»89— DlSQCALlFTOATION— Taxpat- 

EB— County  as  Nominal  Pabtt. 
Under  L.  O.  L  |  675,  relative  to  costs  in 
suit  by  one  person  in  the  rii^  of  another,  in  an 
action  by  a  county,  tor  the  use  and  ben^t  of  an 
employ^  on  highway  work,  against  the  contrac- 
tor tor  such  work  and  tbe  surety  on  its  bond, 
in  the  id>Bence  of  bad  faith,  coats  should  not 
be  awarded  against  the  county,  a  nominal  party, 
but,  in  the  event  of  defeat,  against  tbe  teal  par- 
ty in  interest,  and  such  condition  did  not  dis- 
qualify taxpayers  of  the  county  as  jurors. 

d.  Note.— For  othw  eases,  see  Jury,  Cent. 
SI  411,  412.] 

2.  AjmAL  AiTD  Bbbob  ^3012— Rivnw— Fbb- 

SUHFTIOnS    —    OVKBSUUVQ    MOTZON  TO* 

CHANGS  OF  Venue. 
Where  defendants  asked  tor  a  change  of  ven- 
ue, and  the  defendants'  supporting  affidavit  was 
opposed  by  counter  affidavits  on  behalf  .of  plain- 
tiff, but  such  affidavits  are  not  contained  in  the 
bill  of  exceptions,  the  Supreme  Court  cannot  re- 
view the  ruling  of  the  trial  court  on  the  motion, 
as  it  must  be  assumed  that  it  exercised  its  dis- 
cretion properly  in  overruling  the  motion,  and 
its  action  will  not  be  disturbed,  nnlaas  an  abuse 
of  the  discretion  is  clearly  shown. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Btkw,  Cent  Dig.  B  8688.] 

8.  HioHWATs  «B»11S<5>— OomBACTS— Boin»~ 

LlABZIJTT  TO  MATSaiAUIER—STATDTX. 
That  labor  and  materials  were  supplied  to 
the  contracts  with  a  county  for  highway  wwk 
not  direcdy,  but  tbrou^  a  subcoutraetor,  does 
not  permit  Uie  contractor  to  escape  liablH^ 
therefor  under  L.  O.  L.  {  6266,  as  amended  by 
Laws  191S,  p.  SO,  relative  to  bonds  by  contrac- 
tors <m  public  works,  and  under  its  contract  and 
bond,  requiring  that  it  pay  all  laborers,  mechan- 
ics, subcontractors,  and  materialmen,  and  all 
persoos  who  should  supply  such  laborers,  me- 
chanics, or  subcontractors  with  materials,  sup- 
plies, or  provisions  for  carryinf  on  the  work, 
since  the  bond  of  the  contractor  inures  to  the 
benefit  of  laborers  working  for  a  subcontractor. 

[Ed.  Noto.— For  other  oases,  sse  Hiiftways, 

Cent  Dig.  I  350.] 

4.  HioHWATS  «s»118({9— CoNTBAOis— Bond— 
LiABiUTT  TO  MAtaaiAUEBn— Statutk. 
Material,  supplies,  labor  furnished  for  inci- 
dental rejpairs  on  machinery  used  by  a  contrac- 
tor on  highway  work  for  a  couuty,  and  black- 
smith's services  were  covered  by  twth  L.  O.  L. 
i  f^66,  as  amended  by  Laws  1813,  p.  58,  rela* 
tive  to  bonds  by  contractors  on  public  wwka^ 
and  by  the  contractor's  bond,  providing  that  the 
contractor  pay  all  laborers,  mechanics,  subcon- 
tractors, materialmen,  and  all  persons  who 
should  supply  sudi  labMWS,  meduinics,  or  sub- 
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contractom  with  materials,  nppIieB,  or  proTi- 

sions  for  carrying  on  the  work. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  350.] 

6.  Counties  ^=>12S  —  Contkaot  fob  Public 
Work— PowEB  to  Eequire  Bond, 
Poblic  corporations,  such  as  a  count;, 
though  not  expressly  authorized  by  Hiactment, 
have  the  power  to  require  bond  from  contractors 
for  public  work  to  pay  for  all  labor  and  mate- 
rials famished  in  the  performance  of  such  work. 

[Bd.  Note.— For  other  cases,  sra  Oosnties, 
Gent.  Diff.  H  194-196.] 

6.  EboEWAn  «s»113(6)— ConTBACTS— Boira— 
AaaioNiCBNT  or  Claius— Statute. 

Under  L.  O.  L.  S  626^  as  amended  by  Laws 
1913,  p.  69,  relative  to  bonds  by  contractors 
on  pnulc  works,  where  a  subcontractor  on  high- 
way work  for  a  coanty  employed  teamsters,  who, 
before  filing  of  an  affidavit  to  procure  a  copy 
of  the  contract  for  the  work  end  the  contractor's 
bond,  assigned  their  claims  to  one  of  them,  the 
latter's  rl^t  to  enforce  such  claims  against  the 
contractor  and  its  surety  was  not  precluded;  the 
filing  of  an  affidavit  by  the  claimant  not  being 
jurisdictional  or  a  condition  precedent,  and  the 
claims  of  laborers  and  materialmen  being  as- 
signable. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig-  i  8S0.] 

7.  HiGHWATB  ^5>113(6>—OoNTB ACTS— Bond- 
Right  or  AoTioN  OP  Materialman. 

Hie  right  of  action,  ander  L.  O.  L.  (  6266, 
as  amended  by  Laws  1913,  p.  69,  against  the 
contractor  and  the  surety  on  its  bond,  of  one 
fomidiing  htbor  and  material  to  a  subcontractor 
for  tile  prosecution  of  highway  work  for  a  coun- 
ty, cannot  be  defeated  by  any  act  of  the  coun^ 
officials,  such  as  a  change  in  the  contract  plan 
of  work,  or  breach  of  the  contract,  or  by  any  act 
of  the  contractor's. 

[Ed.  Note.— Fear  <rthQr  cases,  see  Highwayi, 
Gent  Dig.  1  350.] 

8.  Trial  ^e33260(1)  —  Insibuctions  —  Repeti- 
tion. 

The  refusal  of  an  Instruction  given  in  sub- 
stance in  the  court's  charge  was  not  eri'oneous. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651.] 

9.  PBXIfOIPAL  AND  AGENT  ^161(5>— ESTOP- 
FIL  TO  I>BNT  AOBNOT-r-RBIBNTION  OT  BBNB- 

irrs. 

The  contractor  for  highway  work  with  a 
county,  and  tiie  surety  on  its  bond  could  not  ob- 
tain and  retain  a  release  from  anploy6s  of  a 
subc<HitTactor,  and  Insist  bmhi  the  benefits  that 
might  result  therefrom,  at  the  same  time  repu- 
diating the  acts  and  authority  of  the  agents  In 
obtaining  the  release. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  617.] 

10.  CotJNTIBe  «»123— OONTBAOTOB'8  BOND— 
GONSTRtJOnON. 

The  rule  of  strictissimi  juris  does  not  apply 
to  a  surety  company  on  a  contractor's  bond, 
given  under  L.  O.  Lt  S  6266,  as  amended  by 
Laws  1913,  p.  59,  and  the  bond  must  be  con- 
strued most  strongly  in  behalf  of  the  indemnity, 
whidi'  the  obligee  has  good  reason  to  expect,  the 
surety  company  being  bound  by  the  recitals  in 
the  bond  which  it  executed  for  a  compensation. 

[Bd.  Note.— For  other  cases,  mo  Gountles, 
Gutt  Dig.  H  19^-19eL] 

Department  2.  Appeal  from  Circuit  Court, 
Columbia  County ;  J.  A.  Elakin,  Judge. 

Action  by  Columbia  County,  a  municipal 
corporation,  for  the  use  and  benefit  of  O.  B. 


Bennett,  against  the  CoosoUdated  Contract 
Company,  a  corporation,  and  the  New  Eng- 
land Casualty  Oompauy,  a  otwpMatlon.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Ju^pment  affirmed. 

On  Mardt  S,  1914,  the  Consolidated  Oon- 
tract  Company,  hereinafter  called  the  Con- 
tract Company,  entered  Into  a  written  con- 
tract wHli  GolnmUa  coanty,  Or.,  to  be  deriff> 
nated  as  the  County,  toconatraet  that  portloa 
ot  the  Oolnmbia  W0iynj  therein  between 
Tide  creek  and  the  east  line  of  Olataop  coun- 
ty. Ihe  amtrtxt  provided  that  the  Contract 
Company  should  promptly  make  payments  for 
labor  end  materials  supplied  for  the  prosecu- 
tion of  the  work  when  they  became  dob  On 
May  11,  19l4t  the  defimdant  Cmtract  Oom- 
peny,  as  principal,  and  the  New  BngiaDd  Cas- 
nalty  Gompany,  as  surety,  gave  a  bond  for 
%14AjQ0a  to  assvxe  the  faithftU  performance 
by  the  eontractoA:  ot  the  terms  and  ecmdltlons 
of  the  amtract,  a  coiv  of  whldi  was  made  a 
part  of  the  bond,  ^e  bond  inoTided  espe- 
cially that  the  contractor— 
"shall  pay  all  laborers,  mechanics,  subcontrac- 
tors and  materialmen,  and  all  persons  who  shall 
supply  such  laborers,  mechanics  or  subcontrac- 
tors with  materials,  supplies  or  provisions  for 
carrying  on  such  w<ak,  aiod  all  just  debts,  dues 
and  demands  incurred  tai  the  perfonnanoa  of 
such  work." 

The  contract  was  executed  pursuant  to  a 
bid  made  by  the  Contract  Gominny  in  writhig. 
In  accordance  with  the  reqniremeDts  for  mak- 
ing such  pn^nnal  the  Contract  Company  de- 
posited Its  certified  chedss,  payable  to  the  or- 
der of  the  county  for  ^U^OOO,  UDoa  the  oon- 
dltlcHi  required  by  the  latter,  that  if  the  bid 
should  be  acc^)ted  and  the  blddor  failed  to 
enter  Into  the  contract  mentioned  in  the  pro- 
posal w  to  give  within  the  required  time  a 
bond  as  seoirity  for  the  performance  of  the 
cwitract  In  the  sum  ot  one-half  the  cratract 
amount  with  satisfactory  surety  the  county 
court  at  its  option  might  determine  that  the 
bidder  bad  abandoned  the  contract,  and  that 
the  $15,000  should  be  forfeited  to  the  county. 

It  Is  pleaded  and  contended  the  defwd- 
ants  that  the  conditions  of  the  braid  required 
by  the  county,  as  set  forth  above,  were  in  ex- 
cess of  the  requirements  of  the  Matute  and 
the  contract,  that  on  account  of  the  deposit, 
iu  order  to  prevent  its  forf^ture,  the  Con- 
tract Company  was  thereby  coerced  and  com- 
pelled to  accede  to  the  above  demand,  and 
that  th^  defendants  by  reason  thereof  and 
not  otherwise,  executed  the  bond. 

On  May  21,  1914,  the  Contract  Company 
entered  Into  a  written  contract  with  one 
John  Marandas,  whereby  a  portion  ot  the 
work  near  Clatskanie  was  sublet.  He  there- 
after employed  Bennett  and  his  assignors  as 
teamsters,  and  they  performed  labor  in  the 
actual  construction  of  that  part  of  the  high- 
way. This  action  was  brought  by  O.  B.  Ben- 
nett Upon  the  bond  given  pursuant  to  sec- 
tion 6266,  L.  O.  L.,  as  amended  in  1013  (Laws 
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1918,  p.  69)  iB  the  name  of  Oolnmbla  county 
to  recover  from  def^dants  the  amonnt  dne 
on  hta  origlniil  dalm  and  that  of  ten  others 
assigned  to  talm.  At  the  trial  a  volnntary 
nonsuit  was  taken  on  tv^o  of  these  claims 
embraced  In  the  sixth  and  eleventh  causes 
of  actlcm.  On  each  of  the  remaining  causes 
of  action  after  the  formal  averments  the  fol- 
lowing Is  alleged,  In  substance:  <1}  The 
making  of  the  contract;  (2)  the  execution 
and  delivery  of  the  bond;  (S)  the  provision 
In  tbe  Nmd  for  tbe  payment  of  laborers  and 
materialmen  abeve  set  out;  (4)  the  making 
of  the  subcontract  of  the  Contract  Company 
with  Marandas;  (5)  the  employment  of  the 
claimant,  the  performance  of  his  services  on 
sodi  work,  and  the  sum  due  him  therefor; 
(6)  the  appllcati<m  for  and  the  obtainment 
of  a  certified  copy  and  the  bond;  and  (7) 
the  assignment  of  claims  of  the  dalmanta 
other  than  Ms  own  to  plain tUT  Bennett 

The  defmdant  filed  eeparato  anawers  and 
set  np  as  defmses:  CU  An  Agreement  of 
Marandaa  to  pay  for  the  labor  and  material 
used  In  the  woA  under  Ms  subcontract;  (2) 
an  ^reement  of  these  labor  claimants  to  re- 
lease the  Omtraet  Oompany  from  payment 
for  their  serrlces;  (8)  that  the  defendants 
were  coerced  the  oflBeers  of  Oolnmbla  coun- 
ty Into  glTlng  the  bond;  that  the  latter 
committed  breaches  of  the  contracts  specifi- 
cally mentioned;  and  (B)  that  under  the 
statute  tbe  labor  <^lms  were  not  ase^gnable. 
Ibe  defendant  New  Bngland  Ouualty  Oom- 
pany further  set  up  as  a  defense  that  by  the 
gmraal  Bttpalatlona  attadied  to  the  contract 
of  May  8.  3914,  it  is  provided  that  nhe  con- 
tractor give  bis  personal  attention  to 
the  talQifai  prosecution  of  the  woi^  and  shall 
not  sublet  without  tbe  written  ctmsent  of  the 
state  hltfiway  ebgbieer  for  each  individual 
subcontractor,'*  and  that  the  state  highway 
oigineer  did  not  coisait  in  wilting  to  Marau- 
ds^ subcontract  Plaintiff  filed  replies,  put- 
ting in  issue  Oe  matorlal  averments  of  the 
answers,  but  adndtttng  that  the  work  was 
done  under  the  direction  of  Marandas;  that 
the  Casualty  Company  permitted  him  to  pro- 
ceed therewith;  and  that  the  signing  of  tbe 
writing  alleged  as  a  release  was  obtained 
from  claimants  without  any  consideration, 
through  fraud,  misrepresentations,  threats, 
duress,  and  coercion  perpetrated  upon  each 
of  them  by  tbe  Contract  Company,  specifying 
the  particulars,  and  pleading  an  estoppel  of 
defendants  to  claim,  assert,  or  contend  that 
they  are  not  bound  by  the  conditions  of  their 
bond. 

After  the  canse  was  at  issue  In  Colnmbia 
connty  the  defendants  moved  for  a  change  of 
venue  to  another  county,  upon  the  ground 
that  Colnmbia  connty  is  a  party  to  the  ac- 
tion, and  that  no  taxpayer  therein  is  quali- 
fied to  sit  as  a  Juror.  They  set  up  by  affi- 
davit that  the  inhabitants  of  that  county 
were  so  prejudiced  against  them  that  they 
could  not  expect  an  impactlal  trial  there.  | 


(Or. 

The  canse  was  tried  before  the  court  and  a 
jury,  resulting  In  a  judgment  in  favor  of  tha 
plaintiff  for  $1,280.96.  The  defendants  filed 
a  demurrer  to  the  plaintiff's  complaint  as  In- 
sufficient, which  was  overruled.  At  the  idoae 
of  plaintiff's  case  In  chief,  and  after  all  the 
testimony  had  been  given,  the  defendants 
moved  for  a  directed  verdict  in  favor  of 
plaintiff  for  $5  on  the  first  canse  ct  actkm 
and  in  favor  of  defendants  on  the  other  caus- 
es of  action.  At  the  proper  time  tbe^  ala» 
moved  for  a  nonsuit  on  each  canse  of  actl<Hi 
except  tbe  first  These  aemal  motions  w«r» 
denied.   Defmdants  appaal. 

J<An  H.  Hall,  at  Portland  (Jesse  Steams 
and  Chas.  EL  McOuUocb,  both  at  Portland, 
on  the  brief),  for  aivellants,  W.  H.  PoweH, 
of  Portland,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  The  first  assignment  of  error  urged  by 
counsel  for  defendants  upon  this  appeal  is 
tbe  refusal  of  the  trial  court  to  grant  a 
change  of  venue.  The  first  ground  for  the 
motion  for  suCh  change  Is  tliat  the  county  is 
a. party  to  the  acticm,  and,  particularly,  tliat 
In  the  event  the  defendants  were  successful, 
It  would  be  liable  for  costs.  The  coun^  is  a 
nominal  party  only,  and  has  no  real  Interest 
in  the  case,  but  is  the  trustee  for  the  real 
party  In  interest  In  such  an  instance.  In 
tlie  absence  of  bad  faith,  costs  should  not  be 
awarded  against  a  nominal  party,  but.  In  tbe 
event  of  defeat,  against  the  real  party  In  in- 
terest  L.  O.  L.  |  fi75.  As  somewhat  analo- 
gous see  Teed  r.  Marvin.  41  Mich.  216,  2  N. 
W.  20;  Sand  v.  Church.  32  App.  Dlv.  189.  S2 
N.  Y,  Supp.  864 ;  Nelligan  v.  Groth,  126  App. 
Dir.  U4,  110  X.  Y.  Supp.  619.  Such  ft  condi- 
tion would  not  disqualify  a  taxpayer  of  the 
connty  as  a  Juror. 

[21  The  second  ground  was  prejudice  of  the 
inbabitanto  of  that  coun^  against  the  de- 
fendants. This  was  supported  by  an  affidavit 
on  tbe  part  of  the  defendants  and  opposed 
by  counter  affidavits  on  behalf  of  the  plain- 
tiff. These  affidavits  are  not  contained  in  the 
bill  of  exceptions;  therefore  we  cannot  re- 
view the  ruling  of  the  trial  court  in  this  re- 
spect It  must  be  assumed  that  it  exerdaed 
Its  discretion  properly  In  overruling  such 
motion,  and  its  action  will  not  be  dlBturt>ed 
unless  an  abuse  of  the  discretion  is  clearly 
shown.  State  v.  Humphreys,  43  Or.  44,  70 
Pac.  824;  State  t.  Armstronft  4S  Or.  207,  73 
Pac.  1022. 

The  lemnrrer  and  the  several  motions  In- 
terposed by  the  defendants  were  based  large- 
ly apou  the  fact  that  the  action  was  upon 
a  bond  not  In  conformity  with  that  prescrib- 
ed by  the  statute  of  this  state,  and  were  re- 
lying for  recovery  upon  the  provisions  Insert- 
ed which  are  not  contained  in  the  statutory 
bond.  The  questions  relating  thereto  may 
be  considered  together. 

[S]  The  gist  of  section  6266,  L  O.  Li.,  as 
ameiiided  by  Laws  1913,  p.  SO,  was  tsken  from. 
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tlM  act  of •  GonsTAas  of  August  IS,  189^  3B 
Stat  p.  278,  a  280  (U.  S.  Oomp.  St  1913,  | 
6928).  Tbe  requirement  tbat  tbe  bond  sbaU 
contain  a  clause  "that  anch  contractor  or 
ccaitract(HS  aball  promptly  make  payments  to 
all  perarais  siqiplyinc  blm  or  them  labor  or 
materials  for  the  prosecution  of  tbe  work 
provided  for  In  buch  contracts"  la  Identically 
the  same  in  each  statute.  It  Is  (intended 
Oiat  the  following  w<ffds  were  Inqwoperly  in- 
serted in  the  bond  In  aoit,  namely,  '^pay  all 
laborers,  mechanics,  aubcontractora  and  ma- 
terialmen, and  all  persona  who  shall  supply 
such  laborers,  mecbanlca  or  anboontractwa 
with  materials,  supplies  or  provisions  for 
carrying  on  anch  work."  In  so  far  as  the 
preaent  case  is  affected  the  requirement  of 
the  bond  to  "pay  all  laborers,  mechanics,  sub- 
contractors and  materialmen"  la  apidlcable, 
and  is  no  broader  than  the  intent  and  scope 
of  the  statute.  The  several  claims  made  are 
for  labor  and  material  siutplled  and  used  In 
the  prosecution  of  the  work  provided  for  In 
the  contract  That  such  labor  and  material 
were  suiq;>lied  to  the  contractor,  not  directly, 
but  ttaroiUEh  a  subctmtractor,  doea  not  permit 
the  Contract  Company  to  escape  liability 
therefor  under  the  provisions  of  tbe  statute 
and  ita  contract  and  bond.  The  contractor 
received  the  benefit  of  services  and  material 
in  tbe  enhancement  of  the  undertaking. 
Portland  t.  N.  a  CSasnalty  Co.,  78  Or.  195, 
152  Paa  2B&i  HUl  t.  American  Surety  Co., 
200  n.  B.  204.  26  Snpb  Ct  170,  SO  U  Ed.  437. 
In  laie  latter  case  Mr.  Justice  Day  said: 

"Language  could  hardly  be  plainer  to  evidence 
the  Intention  of  Congress  to  protect  those  whose 
labor  or  materia!  has  contributed  to  the  prose- 
cution of  the  work.  There  la  no  langnage  in  the 
staiute  nor  in  the  bond  which  is  therein  anthor- 
ired,  limiting  the  right  of  recovery  to  those  who 
furnish  material  or  labor  directiy  to  the  contrac- 
tor, but  all  persons  supplying  the  contractor 
with  labor  or  materials  in  tbe  prosecation  of  the 
work  provided  for  in  the  contract  are  to  be  pro- 
tected. The  source  of  the  labor  or  material  la 
not  indicated  or  circumscribed.  It  is  only  re- 
quired to  he  'supplied*  to  the  contractor  in  the 
prosecotion  of  the  work  provided  for.  How  sup- 
plied is  not  stated,  and  could'  only  be  known 
as  the  work  advanced  and  the  labor  and  ma- 
terial are  furnished." 

In  other  words,  the  bond  inures  to  the 
benefit  of  laborers  working  for  a  subcontrac- 
tor. TT.  S.,  Use  of  Marble  Co.,  v.  Burgdorf,' 
13  App.  D.  C.  506;  Water  Co.  t.  Ware,  16 
Wall.  566,  21  Ix  Ed.  486. 

[4]  Material,  supplies,  and  labor  furnished 
for  Incidental  repairs  on  machinery  used  In 
the  work,  and  a  blat^smlth's  services,  are 
covered  by  both  the  statute  and  bond.  Frendi 
V.  Powell,  135  Cat  636,  68  Pae.  92;  Baker 
City  M.  Co.  V.  Idaho  Cement  Pipe  Co.,  67 
Or.  872,  379,  136  Pac.  23 ;  Grants  Pass  Trust 
Co.  V.  Enterprise  Mining  Co.,  58  Or.  178, 
177,  US  Pac  859,  34  U  R.  A.  (N.  S.)  395. 

There  was  no  error  in  overmllng  the  de- 
murrer and  denying  the  motions.  The  words 
showing  the  liability  of  the  defendant  Con- 
tract Company  for  the  claims  in  suit  were 


prc^Iy  inserted  In  tbe  cohtnuct  and  bond, 
and  the  company  had  no  good  reason  to  ob- 
ject to  tbe  bond  mi  that  account  Tbe  Inser- 
tion of  sucb  dause  in  the  written  obligation 
and  the  requirement  of  the  county  oOlclala 
that  sufficient  security  for  the  fulfillment 
thereof  be  given  by  the  Contract  Company 
furnished  no  pretext  up<m  .which  to  base 
duress  or  coercion  In  the  execution  of  the 
bond. 

[f  1  It  is  unnecessary  to  demand  exact  nice- 
ty In  conforming  such  a  bond  to  the  phrase- 
ology of  the  statute,  as  by  the  great  weight 
of  authority  public  corporations,  althou^ 
not  expressly  authorized  by  enactment,  have 
the  power  to  require  a  bond  from  contrac- 
tors for  public  wprk,  to  pay  for  all  labor 
and  materials  furnished  in  the  performance 
of  such  work.  See  note  to  Denver  v.  Hlndry, 
U  L.  a  A.  (N.  S.)  1028 ;  note  to  Nat  Surety 
Co.  T.  Hall-MlUer  Decorating  Co.,  46  L.  K. 
A.  (N.  S.)  326;  U.  S.  Gypsum  Co.  v.  Gleason, 
17  L.  R.  A.  (N.  S.)  908,  185  Wis.  5.39,  116  N. 
W.  238;  Hamilton  v.  Gambell,  31  Or.  328,  331, 
335,  48  Pac.  433.  The  statute  should  be  lib- 
erally construed  to  effectuate  its  purpose. 
The  defendants  raecnted  the  bond  with 
knowledge  of  Uie  l^^latlve  intent ;  and,  as 
the  purpose  was  not  immoral  or  illegal,  they 
cannot  now  be  heard  to.  deny  their  UablUty 
voluntarily  assumed  by  the  executltm  of  tbe 
written  obligation.  V.  S.,  to  Use  Standard 
Furniture  Co.,  v.  .SDtna  Indemnity  Co.,  40 
Wash.  87,  82  Pac  172,  173 ;  City  of  Phila- 
delphia, to  Use  of  Webster,  v.  Nichols  Co., 
214  Pa.  265,  63  Aa.  888 ;  Board  of  Educa- 
tion V.  Grant  lOT  Mich.  161,  64  N.  W.  1050. 

[6]  It  la  contended  on  behalf  of  defendants 
that  the  assignment  of  ^ht  of  the  claims 
to  O.  B.  Bennett,  before  the  filing  of  an  affi- 
davit for  the  purpose  of  prtKnirlng  a  copy  of 
the  contract  and  bond,  precludes  the  right 
to  enforce  audi  daims  against  defendanta; 
that  the  reasoning  In  regard  to  acquiring  the 
right  of  action  In  sndi  oases  la  analogous 
to  that  In  relation  to  perfecting  a  mecbanlc'a 
lien.  The  same  rules  of  omstructlcm  do  not 
apply  to  the  statute  and  bond  tinder  conald- 
eraUon  as  govern  tbe  mechanica'  lien  atat- 
utea  of  the  various  states.  Section  6266  of 
our  Code  makei  so  requirement  that  the 
claimant,  aa  a  condition  precedent  to  the 
perfection  of  bis  right,  file  within  a  certain 
time  a  prescribed  rtatonent  with  a  designated 
officer,  aa  required  tgr  Qie  mediantcs*  lien 
statntes,  TbB  mllnga  of  the  ftederal  courts 
in  thla  regard  are  InstmctlTe  on  this  point 
In  Title  O.  ft  T.  Co.  ▼.  Puget  Sound  Engine 
Works,  168  Fed.  168,  178,  89  a  C.  A.  618,  it 
was  held  that  the  making  of  an  affidavit  tor 
the  obtainment  of  a  copy  of  the  contract  and 
bond  was  not  a  Jurisdictional  matter.  In  Ti- 
Ue  G.  ft  T.  Co.  T.  Crane  ft  Co.,  219  n.  S.  34, 
31  Sup.  Gt  142,  65  L.  Bd.  72,  Mr.  Justice 
Holmes  said: 

"The  language  of  the  statute  tiiat  after  giving 
the  affidavit  the  party  dionld  be  furnished  with 
a  eertifled  OQpy  oc  tbe  ooatract  and  bon^  'upon 
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wbldi  he  or  tiin  sball  have  a  right  of  acHon,* 
etc.,  m&7  be  read  as  meaninff  'upon  which  bond* 
as  easily  as  'upon  doing  which,'  and  hardly  can 
be  construed  as  making  a  condition  precedent. 
The  conditions  are  attached  In  the  form  of  pro- 
visos by  later  words." 

Upoa  this  authority  .we  hold  that  the  flllne 
of  an  affidavit  by  the  dalmant  la  not  juris- 
dictional or  a  condition  precedent  It  Ifl  for 
the  purpose  of  enabling  the  claimant  to 
obtain  an  authentic  copy  of  the*  contract  and 
bond  upon  which  to  sue.  In  the  case  In 
band  there  vas  no  necessity  for  ^ch  of  the 
several  claimants  to  obtain  such  a  copy.  One 
wt  was  sufficient  for  all.  The  statute  con- 
fers np<m  am  who  has  performed  work  or 
furnished  material  In  the  prosecution  of 
such  a  public  work  the  right  of  action.  Fil- 
ing an  affidavit  and  obtaining  copies  of  the 
Instruments  Is  a  mere  procedure  preliminary . 
to  enforcing  the  right  The  claims  of  such 
laborers  and  materialmen  are  assignable. 
The  assignment  carries  the  security  and  all 
rights  of  the  assignor.  U.  S..  to  Use  of  Fidel' 
ity  Nat  Bank,  t.  Bundle.  100  Fed.  400, 403. 40 
O.  G.  A.  460;  Sepp  T.  McCann,  47  Minn. 
364,  60  N.  W.  24a 

[7]  Defendants  offered  evidence  tending  to 
show  that  dianges  were  made  In  the  plan 
of  the  work  from  which  It  Is  claimed  that 
the  county  breached  £he  contract  and  thereby 
released  the  surety  from  liability  on  the  bond. 
The  court  excluded  this  evidence,  and  de- 
fendants urged  that  such  ruling  Is  erroneous, 
This  bond  was  given  for  the  protection  of 
laborers  and  materialmen  as  well  as  for  the 
county.  The  right  of  action  of  one  furnish- 
ing labor  or  material  for  the  prosecution  of 
the  work  cannot  be  defeated  by  any  act  of 
the  county  officials,  such  as  a  change  in  the 
(X)u tract  plan  of  work  or  breach  of  the  con- 
tract, or  by  any  act  of  the  contractor.  Conn 
V.  State,  125  Ind.  614,  25  N.  E.  443 ;  Bell  v. 
Kirkland,  102  Minn.  213,  113  N.  W.  271,  13 
L.  R.  A.  (N.  S.)  703,  120  Am.  St.  Rep.  621 ; 
Am.  Surety  Co.  v.  Lauber.  22  Ind.  App.  326, 
53  N.  E.  793.   In  Conn  v.  State,  it  .was  said: 

"To  permit  the  contractor  and  the  board  of 
commiMiooers,  by  any  act  of  theirs,  without  the 
conaent  of  such  laborers  or  materialmeu,  to  de- 
stroy such  security  would  be  the  grossest  in- 
justice. To  permit  them  to  do  so  would  be  to 
permit  them  to  set  at  naught  the  plain  intention 
of  the  Legislature  as  expressed  In  this  statute." 

There  was  no  error  committed  in  rejecting 
the  proffered  evidence. 

On  September  16,  1914.  some  of  the  cialm- 
ants,  who  were  employ^  of  Marandas,  in 
order  to  carry  out  an  agreement  between 
tbe  Contract  Company  and  Marandas,  signed 
a  release  and  agreement  to  the  purport  that 
after  that  date  they  would  look  solely  to  htm 
for  pay  for  their  labor,  and  release  the  Con- 
tract Company  therefrom.  It  is  alleged  that 
this  release  was  without  consideration  and 
fraudulently  obtained.  It  appears  that  Mr. 
Dooney,  foreman  of  John  Marandas,  procured 
some  of  the  signatures  to  the  release.  Mr. 
Herrltt,  tUnticeeper  for  both  Marandas  and 


for  the  Contract  Company  at  dlflWent  campa, 
and  the  representative  of  tbe  latter  upon 
the  wwks,  obtained  some  of  the  st^tnics 
of  tbe  laborers.  On  this  point  plaiatlfl  tes- 
tlfled  as  follows: 

"Q.  Was  anything  said  to  you  in  any  of  tbeee 
oonveraatlons,  Mr.  Bennett,  m  zcfer«iO0  to  this 
Ixmd  that  Marandas  had  giveii  the  Oonsolidated 
Contract  Company?" 

The  witness  answered: 

"A.  Mr.  Johnson  assured  me  that  I  would  not 
lessen  the  security  that  I  had  for  payment  by 
the  mode  of  procedure  that  they  expected  to  car- 
ry out  with  Marandas;  that  I  would  not  only 
have  their  security  tlmt  I  already  had,  bat  that 
the  Marandas  bond  they  felt  would  be  more 
available,  and  I  would-have  that  in  excess  of  the 
securities  tiutt  I  had  at  the  present  time,  work- 
ing for  Marandas,  which  seemed  to  me  as  rea- 
sonable. Q.  Was  there  anything  said  to  yoa 
by  Mr.  Jtjhnwm  or  Titus  or  MarsLndas  in  any  of 
these  conversations  preceding  tbe  attaching  of 
your  signature  to  that  paper  In  regard  to  the 
ability  and  willingness  of  Marandas  to  prompt- 
ly pay  the  claim?  A.  In  my  conversation  with 
Mr.  Titus  preceding  thia  Bigoature,  this  matter 
was  under  dlscussitm  fnun  time  to  time^  a  week 
before  with  me,  on  several  occauons  in  a  conver- 
sation with  Mr.  Titus,  when  Mr.  Marandas  waa 
prosent.  as  I  recall  It,  Mr.  Titus  assured  me  that 
under  any  circumstances,  Mr.  Marandas  was  folly 
able  to  iMy  all  of  the  work,  and  as  a  precaution, 
he  assured  me  that  he  had  gone  with  Mr.  Maran- 
das to  some  bank  in  Portland — cannot  mention 
the  name  of  the  bank — and  that  Mr.  Marandas 
could  borrow  there  a  thousand  dollars  at  any 
time  that  he  might  want  If  it  became  necessaiy 
for  him  to  use  Uiat  money.  Q.  Was  there  any- 
thing said  as  to  whether  or  not  the  signing  of 
.this  instrument  would  lessen  the  security  that 
you  had  for  the  payment  of  your  services?  A.  I 
think  I  have  afready  testinod  that  the  matter 
was  discussed,  and  that  my  security  would  be 
increased  rather  than  decreased  by  die  proposed 
change  in  the  method  of  weration." 

Frank  Bumbani,  who  was  called  on  bebalf 
of  plaintiff,  testified  In  part  as  follows: 

"Q.  Now,  you  may  state  Mr.  Bumham,  as  near 
as  you  can  remember,  what  conversation  was 
had  by  Merritt  and  you  at  the  time  of  the  pref^ 
entation  of  that  paper.  A.  He  came  there  on 
the  road  and  presented  the  paper  to  me  and 
asked  me  to  sign  it  and  I  ejected  to  signing  it, 
and  he  stated  that  it  would  in  no  way  make  any 
difference  In  regard  to  the  pay;  that  we  were 
protected  in  regard  to  the  pay  for  the  road,  for 
the  work  that  we  performed.  He  stated  tbm 
was  a  bond  up  sufficient  to  cover  any  amount  of 
work  that  we  should  perform  thwe;  that  we 
would  be  sure  and  be  paid.  Q.  Did  he  say  any- 
thing in  referpnce  to  whether  the  county  or  state 
were  also  liable  to  pay  for  your  services?  A. 
Well,  he  stated  that  any  woriE  done  on  the  hixfa- 
way—that  the  state  or  county  waa  liable  for  tbe 
work  done;  that  we  were  sure  to  get  our 
money." 

Appar^tly  tbe  Jury  found  that  the  signa- 
tures to  the  release  .were  obtained  by  mis- 
representation and  fraud. 

Counsel  for  the  defendants  requested  tbe 
court  to  instruct  the  Jury  thus : 

"If  you  should  believe  from  the  testimony  that 
either  Mr,  Merritt  or  Mr.  Thomas  Dooney  made 
any  false  representations  or  promises  to  plain- 
tiff, or  to  ue  other  signers  of  the  agreement 
marked,  'Defendants'  Exhibit  4,'  in  order  to  ob- 
tain their  signatures  thereto,  and  in  so  doing 
tbey  were  acting  for  John  Marandas  and  not  for 
the  C<msolidated  Ocntraet  Company,  in  that 
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erait,  plaintiff  oannot  recover  in  this  action,  and 
jHwr  verdict  alioiild  be  for  defendanta.** 

Tbey  also  requested  the  court  to  (diarge, 
1q  effect,  that : 

"Parties  are  only  bound  by  their  own  acts  and 
the  acts  ot  their  agents  and  swrants  while  act- 
ing within  the  scope  of  tli^  aQthority,  and  are 
not  bound  by  acta  of  agents  while  acting  outside 
of  the  scope  of  their  authority." 

These  requests  were  refused,  and  error  Is 
predicated  thereon. 

In  regard  to  the  qnestiim  ot  conBtderatlon 
for  the  release  over  the  objecHons  oC  the  de- 
fendants' counsel,  the  court  charged  the  jury: 

"A  consideration,  such  as  would  support  a  con- 
tract like  this  one,  would  be  an  act  or  pimnise 
by  which  some  right,  interest,  profit,  or  benefit 
accrues  to  one  party,  or  by  which  some  forbear- 
ance, detriment,  loss,  or  responsibility  is  given, 
suffered,  or  undertaken  by  the  other,  and  in  re- 
turn  for  which  the  party  who  receives  the  bene- 
St,  or  for  whom  the  detriment  is  suffered,  prom- 
ises or  conveys  something  to  the  other,  whether 
the  person  receiving  the  consideration  derives 
any  benefit  fnon  It,  or  whether  it  is  an  adequate 
consideration  is  inunaterial,  if  there  is  in  fact  a 
consideration.  •  •  •  In  respect  to  the  con- 
sideration, I  instruct  you  that,  standing  alone,  a 
continuation  of  the  same  employment  or  services 
at  the  sane  compensation,  mien  no  definite  term 
is  agreed  upon  by  and  between  tbe  employw  or 
obligor  and  the  employ^,  is  no  conaideration. 
That  is  to  say,  if  there  was  actually  no  change  of 
conditions  brought  about  by  tbe  new  arrange- 
meat  to  the  advantage  of  the  nromiB<w  or  to  the 
detriment  of  tbe  promisee,  there  would  be  no 
consideration  passing,  and  so  that,  standing 
alone,  the  contunation  of  the  same  employment 
or  service  at  Qie  same  compensation,  without 
any  diange  in  the  term  at  «DplcviDeot  between 
tbe  onployer  or  obUger  and  ute  employ^,  is  no 
oonsideraaon.  Such  of  the  signers  aa  were  at 
the  time  of  signing  this  writing  already  employ- 
ed in  the  work,  who  received  no  increase  ot  com- 
pensation, no  agreement  for  vrorh  to  a  time  cer- 
tain, or  other  things  of  valne  for  the  making 
of  the  writing,  would  not  be  receiving  a  consid- 
eration of  value  to  them,  and  are  not  bound  by 
the  alleged  release,  unless  you  should  find  some 
other  ctmsideration  upon  wbidi  It  is  based," 

The  following  Instmctlon  was  ezoepted  to 
by  the  defendants: 

"If  the  aUeged  rdease  was  obtained  by  fraud 
or  misrepresentation,  it  has  no  validity ;  there- 
fore, if  you  believe  and  find  from  the  preponder- 
ance of  the  evidence  that  the  Gonsolldated  Coa- 
tract  Company,  through  any  <rf  its  offlctts  or 
agentt,  induced  any  of  the  rigners  of  tbe  writ- 
ing to  sign  by  representation  that  it  had  a  bond 
from  Marandas  which  would  secure  or  insure 
the  prompt  pajnnent  of  their  claim;  that  under 
its  contract  their  claims  were  secured  by  tbe 
state  of  Oregon  or  Oolnmbia  coun^,  or  that  the 
writing  was  only  a  form  designed  to  keep  the 
work  on  the  highway  going,  and  would  in  no  way 
deprive  them  of  the  security  tbey  had  for  their 
pay,  or  that  Marandas  was  abundantly  able  and 
willing  to  pay  them  promptly ;  and  yon  further 
believe  and  find  that  such  representations  were 
false,  and  that  they  were  known  to  be  false  by 
tbe  defendant  Consolidated  Contract  Company 
or  its  agents  making-  them;  that  such  represen- 
tations were  m^e  with  tbe  intent  that  they 
abould  be  acted  upon  by  the  persons  to  whom 
they  were  made;  that  they  were  not  known  to 
be  false,  and  were  relied  upon  by  the  persona 
a^nin;  such  release,  and  were  the  inducemrat 
far  mtek  signing— then  you  diould  find  that  such 
writing  k  void  and  not  binding  upon  the  par- 
ties thereto.  If  folse  representatlonB  are  made 
by  tbe  agent  and  advantaige  accrues  therefrom  to 


the  principal,  thJ  principal  cannot,  at  the  aame 

time,  repudiate  the  act  of  the  agent  aa  unautbor- 
ixed,  and  at  the  same  time  retain  the  benefits  of 
the  transaction.  Before  he  can  repudiate  or  dis- 
allow the  unauthorised  act  of  the  agent,  he  mast 
first  restore  the  person  from  whcon  the  boiefit 
was  received  to  ue  condition  he  was  in  befwe 
the  transaction." 

We  see  no  error  In  the  diarge  giTan  to 
the  Jury  by  the  learned  trial  jndi^ 

[II  The  first  requested  Instmdifni.  the  re- 
ftisal  oC  whldi  la  eeanplalned  of,  was  gtr- 
oi  In  substance  tn  the  chargie  to  tbe  Jury. 
The  next  requested  Instruction  was  proper- 
ly zvfUMd,  and  the  law  In  regard  to  agency 
was  proowly  uqilalned  to  the  ixtrj  by  tbe 
trial  court 

[II  Tbe  defendants  cannot  obtain  and  re- 
tain tbe  rdeoae  and  Insist  upon  the  bene- 
fits that  might  result  to  tbem  therefrom  and 
at  Hie  same  time  repudiate  tbe  acts  and  an- 
tbortty  tft  tbe  agents  In  obtaining  the  same. 
McLeod  T.  DespBfn,  49  Or.  563,  90  Pac.  492, 
92  Pac  loss,  19  L.  R.  A.  (N.  S.)  276,  124 
Am.  8t  Rep.  1066;  Hlllyard  t.  Hewitt,  61 
Or.  68,  62,  120  Pac.  ,173;  Orover  v.  Haw- 
thorne, 62  Or.  96,  114  Pac.  472,  121  Pac.  808. 
Moreover,  the  proper  procedure  for  the  Con- 
trart  Company  would  have  been  for  It  to 
have  required  Marandas  to  have  Indemnified 
It  from  loss  liy  reason  of  a  failure  to  per- 
fortn  his  subcontract.  This  would  have  work- 
ed no  hardship.  The  statute  requires  tbe  of- 
ficers of  the  state,  or  of  any  county,  munic- 
ipality, or  school  district,  when  a  formal  con- 
tract is  awarded  for  any  public  work,  to  ex- 
act a  bond  for  the  protection  of  those  fur- 
nishing labor  and  material  therefor.  A  fail- 
ure to  require  such  bond  to  be  so  executed 
subjects  the  state,  county,  municipality,  or 
school  district  entering  into  the  contract  and 
the  officers  authorizing  It  to  a  Joint  lia- 
bility' for  any  labor  or  material  furnished  the 
contractor  for  which  he  fails  to  pay.  Such 
bond  is  not  required  as  a  matter  of  form. 
Sound  public  policy  and  a  complete  fulflU- 
ment  of  the  law  demand  that  such  a  bond 
shall  be  kept  Intact  The  obtalnmcnt  of  sig- 
natures of  laborers  and  materialmen  to  re- 
leases from  llablMty  upon  such  an  obligation 
by  a  "contractor**  should  not  be  a  mere  eva- 
sion of  the  statute,  and  should  be  carefully 
scrutinized  In  order  that  no  fraud  may  be 
perpetrated  upon  the  public.  The  provisions 
of  the  enactment  are  salutary  and  should  be 
carried  out,  and  not  evaded.  The  provision 
in  regard  to  tbe  liability  of  the  state,  or  an 
arm  thereof,  and  tbe  oflldals  authorizing  a 
contract  for  public  work  are  srtirlngent  No 
good  reason  exists  why  a  fair  compliance 
with  the  law  should  not  be  made  by  those 
who  are  favored  by  an  award  of  contracts 
for  public  works.  The  Instructions  given  to 
tbe  jury,  taken  as  a  whole,  were  more  fa- 
vorable to  the  defendanta  than  they  could 
reasonably  expect. 

[II]  The  rale  of  stricUsslnii  juris  does  not 
ajfply  to  tbe  defendant  surety  company  in 
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this  case,  and  the  txmd  most  be  constmed 
most  strongly  In  favor  of  the  Indemnity 
wbich  the  obUgee  has  good  reason  to  e^»ect. 
The  surety  company  should  be  bound  by  the 
xedtala  tn  tbe  bond  which  It  has  execnted 
for  a  comprasatiai.  IT.  S.,  for  Use  of  HIU,  t. 
American  Surety  Co.,  sopra;  N.  P.  By.  Go.  t. 
ndeUty  A  Deposit  Oo;,  74  Wash.  543,  134 
Pna  49S-600;  SZ  Oyc.  807;  note  to  28  Ann. 
Gas.  1912B,  1067. 

Findtaig  no  ana  tn  the  ree<»d,  the  jndg- 
ment  of  the  Unm  court  is  affirmed. 

MtiBBIDB,  a  J.,  and  HABBIS  and  BUB- 
NBTT*  JJ^  (xnicni. 


BAT  OrrZ  V.  SANDBEBO  et  aL 
(Supreme  Gonrt  of  Oregon.  Mardi  6,  1917.) 
MunioiPAi:.  GoBPOSATioifS  «=9847(1)  —  IM- 

PKOVEMEHTS— CONTBACTOE'e  BOND— LlABIL- 

ZTT  OF  Sdbbubs— Fah-uss  to  Pat  Hats- 
BiAuair. 

Wbere^  hj  a  eontract  for  street  improre- 
mentB,  tbe  contractor  undertook  to  mate  all 

£a:rments  to  all  peraooa  supply  ins  labor  or  ma- 
iriala  for  the  prosecution  of  the  work,  and 
agreed  to  ezecate  a  bond  to  indemnify  the  city 
against  all  claims  for  work  and  materials  fur- 
nished on  account  of  any  subcoDtractor,  the  con- 
tractor's failure  to  pay  for  materiahi  was  a 
breach  of  the  conditions  of  tbe  contract  and  tbe 
bond  for  which  the  contractor's  sureties  ware 
clearly  liable,  the  bond  referring  to  the  con- 
tract so  as  to  make  it  a  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Gent.  Dig.  8  876.] 

In  Banc.  Appeal  from  Circuit  Oonrt^  Till- 
amook County;  Geo.  B.  Bagley,  Judge. 

Action  by  Bay  City,  Oregon,  on  the  rela- 
tion of  G.  F.  Stone  and  J.  H.  Hicks,  copart- 
ners doing  business  as  Stone  ft  Hicks,  against 
P.  A.  Sandberg,  Ed.  Worthli^n;  B.  D. 
LandUigham,  and  another.  From  a  judgment 
for  plaintiff,  defepdants  Landlngham  and 
Wortbington  appeal    Judgment  affirmed. 

The  following  facts  are  la  substance,  al- 
leged In  the  complaint:  On  Febmary  4. 191S, 
the  defiendant  P.  A.  Sandberg  entered  iato  a 
omtract  with  Bay  Olty,  Or.,  for  the  tmprove- 
ment  at  certain  streets  within  that  munici- 
pality. After  setting  forth  the  making  and 
acceptance  of  the  bid  for  the  impniTement  on 
the  abore-named  date  and  tba  description 
and  price  thereof,  the  contract  Inter  alia 
contains  tbe  following: 

"That  the  said  party  of  the  second  part  (Sand- 
berg) does  further  covenant  and  agree  that  he 
will  make  all  payments  to  all  persons  supplying 
labor  or  materials  tor  the  prosecution  of  the 
said  work  provided  for  in  this  contract,  and 
that  he  will  not  permit  any  lien  or  claim  to  be 
filed  or  prosecuted  against  the  said  party  of 
(he  first  part  on  account  of  labor  sappued  ;  and 
the  said  second  party  does  further  covenant 
and  agree  that  he  will  fUmish  a  good  and  suffi- 
cient bond  In  the  sum  of  fifteen  thousand  dol- 
lars (S15,000)  to  be  approved  by  the  common 
council  of  tbe  said  party  of  the  firstpart,  with 
W.  J.  LoguB,  Ed.  WorthinfttOD,  and  E.  D.  Lan- 
dingham  as  sureties  thereon,  indemnifying  the 
said  party  of  the  first  part  against  all  claims  or 


BBPOBTBB  (Or. 

Kens  for  labor,  work  or  mateiial  fomlihed  <a 
account  of  all  subcontractors,  materialmen,  tut- 
chanios,  and  employes  famishing  labor  or  mats- 
rials  under  this  contract.  •   •  • " 

On  March  4,  ISlfi,  Sandberg,  as  princ^ial, 
and  W.  J.  Logus,  Ed.  Worthington,  and  EL  D, 
Landlngham,  as  sureties,  executed  to  Bay 
City  a  bond  In  tbe  peiud  mm  of  91IM)00^ 
conditioned  as  follows: 

"Whereas,  the  said  P.  A.  Ssndberg  has  made 
and  entered  into  a  contract  dated  ne  4di  day 
of  Febmary,  1016.  with  the  said  city  of  Bay 
City  for  the  improvement  of  the  following  streets, 
in  Bay  City,  to  wit:  O  street,  Fonrth  street, 
B^fth  street;  Pacific  avenue,  Tillamook  and 
Portland  avenues:  Now.  therefbre,  if  the  said 
P.  A.  Sandbeig  shall  faithfully  perform  the  said 
contract  oixm  the  terms  and  nwdidons  and  it 
the  times  herein  prescribed,  then  this  otriigatioii 
is  to  be  null  and  vtrid;  othwwise  of  fall  force 
and  eSbot."  . 

It  Is  aTerred  that  Stoiu^  Hlebs,  and  thdr 
assignors,  for  whose  benefit  action  on  the 
bond  Ig  brought,  at  the  tpedMl  Instance  and 
request  oil  defendant  Sandboff,  fumUbed 
certain  materials  used  In  tbe  oonstnictlon  of 
tbe  improrement  f car  which  a  balance  of 
$82&18  remains  unpaid.  D^bndants  Worth- 
ington and  Landlngham  demurred  to  the  i 
complaints    The  demurrer  was  oremled.  | 
Defendants  answered,  admitting  the  execu- 
tion of  tbe  bond,  but,  in  effect,  denied  tbe 
extstence  of  the  ctmtract  as  alleged,  for  the  i 
reason  that  it  was  signed  oa  Febroaiy  15,  I 
1915,  instead  (rf  February  4,  lOlS.  aa  recited 
in  tbe  bond,  and  raised  other  Issues  not  ma- 
terial here,  ^e  reply  put  in  issue  the  nev  i 
matter  of  tbe  answer.  The  cause  was  tried  | 
to  the  court  and  Jury,  resuUhig  tn  a  Judg- 
ment for  plaintiff  in  Uie  sum  of  $576^  from 
which  defendants  Landin^am  and  Worth- 
ington appeaL 

S.  S.  Johnson,  of  Tillamook,  for  appel- 
lants. Wm.  Marx  and  E.  J.  Glaussen,  both 
ot  Tillamook,  for  relators.  J.  B.  Galiabsiit 
of  Arlington,  for  respondent 

BEAN,  J.  (after  stating  the  fiicts  as 
above).  Tbe  errors  assigned  cballeoge  the 
sufildency  of  the  comjrfaiut.  The  agreement 
referred  to  In  tbe  bond  recites  that  It  was 

"made  and  entered  into  this   day  of 

February,  1015."  It  was  signed  on  Febm- 
ary 15,  1916.  It  names  the  streets  contract- 
ed to  be  Improved  idratlcally  as  designated 
in  the  bond.  The  contract  Is  plainly  refer- 
red  to  In  the  written  Instrument  sued  on  so 
as  to  make  tbe  same  a  part  thereof.  Counsel 
for  defendants  contend  that  the  bond  set 
forth  aa  an  exhibit  In  the  complaint  falls  to 
contain  "the  additional  obligations  that  such 
contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him 
or  them  labor  or  materials  for  any  proeeca- 
tlon  of  the  work  provided  for  in  such  con- 
tracts," as  required  by  section  6266,  L.  O.  Ih 
as  amended  by  the  General  Laws  of  Oregon 
for  1913,  page  59.  In  order  to  ascertain 
whether  there  has  be^  a  breach  ot  tte  bond 
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we  most  look  to  the  cootract,  the  fnlflllmwrt 
of  wMdi  tbe  boDd  is  glvea  to  ■Bcore.  HUl 
r.  Ameriean  Snrety  OOm  aOO  U.  8.  1B7.  2fi 
Sap.  Ot.  168,  SO  U  Bd.  487 ;  U.  S.  OTPBum 
Ca  T.  Oleaaon,  1S6  Wis.  589;  116  N.  W.  288, 
17  U  R.  A.  <N.  &)  906.  When  we  do  so,  we 
find  that  Sandberg  oDdertakes  that  "be 
will  make  all  paTmenta  to  all  peraoni  fup- 
plsing  labor  or  materlala  for  the  pmecn- 
tlon  of  tiie  said  work."  In  the  contract  he 
acreea  to  execnte  a  bond  to  Indemnltf  tbe 
dty  against  aQ  claims  for  "woA  and  ma- 
terials famished  on  aeeotmt  of  any  sabcoD- 
tractor."  FaUnre  to  pay  for  the  materials 
as  set  f<wth  in  the  complaint  would  be  a 
breach  of  the  conditUms  of  the  contract  and 
bond  for  which  the  defendant  aaretlea  are 
ctearlj  liaUe.  Such  UablUfr  la  plainly  nom- 
inated In  their  bond.  Portland  t.  Mew  Eng- 
land Oasnaltr  Co..  78  Or.  190,  1S2  Pac  -JBS, 
and  cases  there  dted.  See,  also,  the  kindred 
case  of  Oolofflbla  Coant7  OMisoUdated 
Contract  Co..  168  Pac  488,  In  which  an  opin- 
ion has  this  day  heen  rendered. 

There  was  no  error  In  oTermling  the  de- 
mnrrer  to  the  complaint  and  rraderlng  Judg- 
ment npon  the  written  obUgatloa,  and  such 
Jodgmoit  is  affirmed. 


OTjEBAND  t.  BENNETT  et  al. 
(Sapreme  Court  of  Oregon.    March  6,  1917.) 

L  PSINCXPAL  AND  AGBRT  ^b111(9— POWXBS 
or  ATTOBNKT— GOUBTKUCTION. 

A  power  of  attorney  "to  settle  my  claim 
for  damages  against"  certain  persons  does  not 
Butliorize  the  agent  to  dlsbarse  money  for  the 
principal,  and  if  the  a^eat  does  so,  the  principal 
can  recover  as  for  money  had  and  received. 

[Ed.  Note.— For  other  cases,  see  Priadpal  and 
Agent,  Cent.  Dig.  fiS  828,  376.] 

2.  PwKCiPAt'  AWD  Agent  «=59l06(10)— Pow- 

US  OF  ATTOBOTT— OOITSTBUOnON. 

The  receipt  of  mon^  by  one  to  the  use  of 
another  does  not  of  itauf  empower  tbe  former 
to  apply  the  money  on  a  debt  doe  liim  from  tbe 
latter. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  806,  874.] 

8.  Mo:(ET  Rboiived  «=»14  — AoTionrs  — Ih- 

BiKDcnons. 
Where  money  was  received  by  one  defend- 
int  for  the  oae  of  plaintiff,  another  defendant, 
who  participated  in  the  use  of  a  portion  of  sach 
money,  was  liable  for  the  improper  disposition 
of  that  portion  only. 

[Ed.  Note.— For  other  cases,  see  Bloney  Re- 
ceived, Cent  Dig.  H  41-48.] 

1  Phtsicianb  Ann  SuBasoirs  «=9l2  —  Dutt 

OF  Fhtsioians. 
Any  transaction  between  a  physician  and 
patient  inurins  to  tbe  advantage  of  the  former 
will  be  carefoUy  scrutioized,  and  stricter  control 
over  it  will  be  exercised  than  were  there  no 
confidential  relation. 

[Ed.  Note.— For  other  cases,  see  PbysicianB 
and  Sorgeons,  Cent  Dig.  il  16,  17.] 

&  PsTKioiAirs  AND  BuaexoNs  «E3»12— Dutt 
or  Phtsicianb. 
A  physician  is  not  a  gaardian  for  his  pa- 
tient, and  if  he  merely  had  knowledge  of  the  ac- 
tkn  of  a  third  person  against  whom  the  patient 


seeks  relief  wldUmt  parddpattnc  in  mA  as- 

tioD,  he  is  not  UaUe  eanally  with  aoch  third  p«* 

SOD. 

[Ed.  Note.— For  other  cases,  see  Physldans 
and  Surgeons,  Cent  Dig.  H  I6i  17J 

6.  Pbincipal  and  Agent  ^s»161(5)— Powebs 
or  AxrosnST— CoNaTBUonON. 
Where  plaintiff  set  np  a  power  of  attorney 
to  settle  his  claim,  end  allied  tliat  tbe  agent 
had  exceeded  the  power,  it  was  valid  in  so  far 
as  its  terms  went,  and  the  plaintiff  conld  not 
repudiate  it  and  at  the  same  time  claim  the 
mon^s  received  by  the  defendant  onder  it 

Note.— For  otheiLcases,  sea  Principal  and 
Agent,  Cent  Dig.  fiOLTj 

Departnmt  1.  Appeal  trom  Ctrcidt  Court, 
Multnomah  Gonnty;  W.  N.  Oatou,  Jndce. 

Action  by  D.  R  tHhrand  against  X  B.  Ben- 
nett and  another.  Judgment  fbr  plaintiff, 
and  d^euidant  Alan  Weldi  Staidth  aiveals. 
Reversed  and  remanded. 

The  complaint  In  this  action  alleges  In  sub- 
Btance  that  the  defendants  agreed  with  the 
plaintiff  about  March  80,  1914,  that  they 
would  receive  from  the  Louis  A  Bl(&a  Com- 
pany mouiey  due  by  that  concecn  to  the  plain- 
tiff here,  safely  ke^  the  same,  and  pay  It  to 
him  on  his  demand.  Then  follows  this  aver- 
ment: 

"That  on  or  about  the  80th  day  of  March, 
lftl4,  the  said  Louis  A.  Htcks  Company,  through 
its  officers  and  agents,  did  pay  over  to  said  de- 
fendants and  each  of  them  the  full  sum  of 
$3,300,  which  payment  was  made  for  and  to  the 
use  and  benefit  of  said  D.  B.  Ulbrand,  tlie  cred- 
itor of  said  Louis  A.  Hicks  Company,  as  here- 
in before  set  out,  and  in  accordance  with  the 
agreement  made  by  tbe  said  defendants  to  hold 
and  safely  keep  the  said  money  to  and  for  tbe 
use  of  said  D.  B.  Ulbrand.  in  the  said  sum  of 
$3,300,  as  aforesaid." 

It  Is  stated  that  the  plaintiff  dHnanded 
tiom  tbe  defendants  and  each  of  them  the 
Bum  of  $3,300,  of  which  they  have  paid  only 
$2,100,  leaving  due  a  balance  of  $1,200. 

The  answer  Interposed  hy  the  defendant 
Smith  consisted  of  denials  alone. '  The  other 
defendant  traverses  everything  in  the  ochd- 
plalnt  except  tbe  corporate  character  of  the 
Hicks  Company  and  the  marital  relation  be- 
tween the  plaintiff  and  his  wife.  AfBrmatlve- 
ly  he  alleges  that  Ulbrand  received  an  injury 
while  in  the  emplc^ment  of  the  Hicks  Com- 
pany, and — 

"that  on  the  26th  day  of  March,  1914,  said 
plaintiff  made,  executed  and  delivered  to  Uie  de- 
fendant herein  a  written  power  of  attorney,  giv- 
ing and  granting  unto  defendant  full  oower  and 
authority  to  settle,  for  and  on  behalf  of  plain- 
tiff, witii  the  said  Louis  A.  Hicks  Company  a 
claim  agaimit  said  company  for  damages  held 
by  plaintiff,  and  from  the  amoant  received  to 
settle  and  pay  all  bills  contracted  by  plaintiff 
on  aeoonnt  m  his  said  Injorles,  and  to  retain 
therefrom  a  reasonable  oompensatiott,  for  him- 
self." 

Ho  goes  on  to  say  in  substance  that  with 
the  personal  approval  of  plaintiff  the  claim 
was  settled  for  $3,800;  that  acting  under  the 
power  of  attorney  the  def^dant  Bennett  for 
and  on  belialf  of  plaintiff  paid  out  sundry 
bills  as  follows:  To  the  defendant  Smith  foi 
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medical  Bervices,  $600;  the  Pernot  Labonto- 
riefl,  ^0;  Good  Samarttan  Hospital,  $161.16 ; 
and  to  the  plaintiff  $2,100— totaling  $2,ni.l5, 
and  with  the  consent  of  plaintiff  retained  the 
balance  of  $528.85  for  bis  own  services  In 
making  the  settlement. 

The  reply  denies  the  execntlon  of  any  pow- 
er of  attorney,  and  especially  one  for  the  pur- 
pose of  paying  bills  contracted  by  the  plain- 
tiff,  or  to  retain  any  compensation  for  the 
defendant  Bennett  It  also  denies  on  Infor- 
mation and  brflef  that  any  payments  were 
made  by  Bennett  out  of  the  money  he  collect- 
ed, and  admits  the  receipt  of  $2,100.  It  states 
In  substance  that  by  reason  of  his  sickness 
and  the  adml^iist ration  of  opiates  to  him  by 
the  defendant  Smith,  as.his  physician,  he  was 
unable  to  transact  boslneBs,  and  did  not  know 
the  nature  or  quality  of  any  act  he  did  in  ref- 
erence to  the  signing  of  any  Instrument ;  that 
whatever  the  docoment  the  execution  of  which 
was  obtained.  It  was  procured  by  the  over- 
reaching of  plaintiff  by  the  defendants;  and 
that  every  act  and  thing  done  by  the  defend- 
ant Bennett  \flth  regard  to  plaintiff's  dalm 
was  done  without  his  knowledge  or  consent 
The  trial  resulted  in  a  verdict  and  Judgment 
against  both  the  defendants  for  the  sum  of 
$130;  Hie  defendant  Smith  alone  appealed. 

Frank  S.  Grant,  of  Portland,  for  ai^tellant 
W.  T.  Hume,  ot  ^rtland,  tor  reqxmdent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  testimony  discloses  substantial- 
ly the  following  state  of  fiicts :  While  In  the 
employ  of  the  Hicks  Company  the  plaintiff 
was  severely  Injured  and  taken  to  the  Good 
Samaritan  Hospital  In  Portland.  The  pbysl- 
dan  who  first  undertook  the  case  was  not 
securing  satisfactory  results.  Bennett  had 
known  Ulbnind  for  many  years,  had  employ- 
ed him  in  various  building  projects,  and  they 
were  on  friendly  terms.  He  visited  the  in- 
jured man  at  the  hoepltal,  took  considerable 
interest  in  his  condition,  and  volunteered  his 
services  in  undertaking  to  collect  damages 
from  the  Hicks  Company  as  compensation  for 
the  Injury.  He  also  advised  a  change  of  treat- 
ment and  urged  that  an  X-ray  photograph 
be  taken  of  Ulbrand's  injured  hip.  For  sev- 
eral years  the  plaintiff  had  also  known  the 
defendant  Smith,  who  is  a  physician  and  sur- 
geon. With  the  approval  of  Ulbrand  his  son 
Lester  requested  Smith  to  visit  his  father 
professionally,  and  the  result  was  that  he  did 
BO,  and  later  took  charge  of  the  case  and 
treated  the  plaintiff  through  several  months. 
Smith  is  the  scm-in-law  of  Bennett  and  they 
lived  together.  After  some  negotiations  the 
defendant  Bennett  succeeded  in  getting  the 
casualty  company  which  Insured  the  Hicks 
Company  to  agree  to  pay  $2,800,  and  to  this 
the  HldEs  Company  added  ^SOO,  making  a  to- 
tal of  $3,300  gross  to  be  paid  as  damages.  On 
March  26,  1914,  Bennett  took  from  Ulbrand 
a  power  of  attorn^  constituting  the  former 
his  true  and  lawful  attorney  "to  settle  my 
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daim  tor  damages  agyfiwif  Lonifl  A.  Hicks 

and  the  fimployers'  laablUtr  Company." 
casualty  company  was  an  Eastern  ooacem, 
and  the  papers  in  settlement  of  the  case  came 
into  Bennett's  hands  In  the  form  of  (1)  a 
check  of  the  HlAs  Cmnpany,  payable  to  the 
order  of  Ulbrand  for  fSOO;  and  <2)  a  voucher 
In  Ulbrand's  favor  and  against  the  Insnranoe 
company  for  $2,800,  with  his  release  attadk- 
ed.  Bennett  assuming  to  act  tor  Ulbrand 
under  the  pow^  of  attorney  already  noted, 
indorsed  the  $500  dieck  In  ITlbnuid's  nama 
cashed  it,  and  poAeted  the  proceeds.  He  tbeu 
went  to  his  codefendant  suggested  that  he 
himself  had  no  bank  account  that  Ulbrand 
wanted  his  money  at  once,  and  requested 
Smith  to  take  the  voucher,  deposit  it  to  the 
credit  of  his  own  bank  account  retain  $S00 
for  hinlself,  and  draw  chedn  in  payment  of 
the  lioepltal  bill  amounting  to  $161.15,  and 
In  favOT  of  Ulbrand  for  $2,100.  It  seems  al- 
so Oiat  Smith  drew  a  cbedi  in  ftivor  of  the 
laboratory  people  for  $10;  and  after  retalnlnc 
$500  for  himself  checked  cut  flw  ronalndw 
to  Bennett 

[11  We  remember  that  Bennett  bases  Ida 
Justification  In  disbursing  the  money  solely 
upon  the  written  power  of  attorney.  The 
language  of  that  document  tmly  authorizes 
him  to  settle  the  claim  for  damages,  but- 
nothing  further.  It  does  not  emfiimvr  him 
to  disburse  any  money  oa  account  of  Ul- 
brand. We  note  also  Hiat  the  only  defense 
Intetposed  by  Smith  was  a  denial  ot  the  alia-, 
gatiooB  of  the  oonq>lalnt  Under  such  prec- 
edento  as  Walte  t.  .Winis,  42  Or.  288, 70  Pac. 
1084,  Keene  t.  Kldriedge,  47  Or.  170,  82  Pac. 
808,  Wagener  t.  U.  8.  Mat  Bfc.,  63  Or.  290; 
127  Pac.  778,  42  li.  B.  A.  (N.  8.)  1185.  and 
Service  ft  Wrli^t  Lbr.  Go.  t.  Snmpter  YaL 
Ry.  Co.,  67  Or.  63,  139  Pac.  'p30,  there  Is 
enongfa  In  the  complaint  to  sustain  an  action 
for  money  had  and  rec^ved.  In  the  last- 
named  case  the  nile  Is  stated  thus: 

••In  the  action  for  money  had  and  received.  It 
is  sufficient  to  show  that  by  any  process  whieb 
was  treated  by  the  parties  as  a  money  transac- 
tion, the  defendant  has  received  money,  or  Its 
equivalent,  whicb  in  equity  and  In  food  con- 
science belonKs  to  and  should  be  paid  to  the 
plaintiff ;  and  this  is  true  although  the  plaintiff 
may  never  have  bad  actual  manual  custody  of 
the  specie  in  question." 

[2]  There  la  no  evidence  that  the  defendant 
collaborated  together  in  any  way  in  cashing 
the  $500  check.  That  was  accomplished  by 
the  action  of  Bennett  without  any  aid  or  as- 
sistance or  advice  from  the  defendant  Smith 
so  far  as  the  record  before  us  discloses.  On 
the  other  hand,  the  fiact  that  at  the  instance 
of  Bennett  the  defendant  Smith  took  into  his 
:  possession  the  voucher  drawn  In  favtn*  of  Ul- 
brand and  disposed  of  the  proceeds  partly  in 
his  own  Interest  and  partly  for  the  benefit 
of  third  parties,  giving  a  portion  only  to  Ul- 
brand* la  evidence  that  the  two  defendants 
collaborated  in  this  dispositton  of  funds  be- 
l(Higlng  to  the  plaintiff.  Hie  two  acted  to> 
gather  in  realising  upon  the  youdier  to  the 
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eoctent  of  $2,800,  of  wSilch  Ulbnuid  liu  reoelT- 
ed  only  $2,100.  Smith's  only  defense  is  a  flat 
denial  that  he  had  or  receired  any  money 
to  the  use  or  benefit  of  Ulbrand.  He  does  not 
plead  ai^  excuse  or  Justification  tor  dis* 
barring  the  money  as  he  did.  The  receipt  of 
mmey  by  one  to  the  use  of  another  does  not 
of  Itself  empower  the  former  to  pay  even  his 
own  debt.  It  may  be  that  if  he  does  retain 
an  amount  snffldent  to  satisfy  his  own  claim 
against  the  true  owner  of  the  money  and  the 
latter  sues  to  recover  it  he  may  in  a  proper 
case  interpose  his  own  demand  as  a  counter- 
claim against  the  plaintiff's  action;  but  no 
Bodi  situatim  ts  present  in  this  case.  It  is 
plain,  bowerer,  that  he  cannot  adjudicate  hla 
own  claim  or  that  of  another  and  bind  Ul- 
brand wltbont  pleadtaig  smne  ^gbt  Or  an- 
tborlty  to  do  sa 

[3]  It  lenalns  to  be  sem  wb^er  the  Jury 
were  pnmerly  Instmcted  in  the  matter. 
Gtanplaint  Is  made  by  Smith  of  the  ftfllowing 
Instmctlon : 

"If  you  find  from  the  evidence  that  the  defend- 
ant Smith  received  the  $3,300  received  in  set- 
tlement  of  the  claim  of  D.  B.  tllbrand,  for 
damages  and  appropriated  the  Bum  of  $500 
without  the  bnowled^e  or  consent  of  plaintiff, 
and  without  there  bemg  any  ajgireement  or  un- 
deratandioK  on  the  part  of  plamtiff.  to  the  ap- 
propriation of  said  Bum,  with  knowledge  of  said 
tacts  on  his  part,  then  such  appropriation  was 
wrongful,  ana  your  verdict  must  be  In  favor 
of  plaintiffa  and  against  defendant  Smith,  if  he 
had  fuU  knowledge  of  those  facts." 

This  Instruction  Is  faulty  In  that  it  does 
not  limit  Smith's  liability  to  the  repayment 
of  the  money  or  representative  thereof  in  the 
handling  of  which  be  participated,  there  be- 
ing no  evidence  tbat  he  had  anything  to  do 
with  more  than  the  $2,800  Included  In  the 
voucher. 

Again  he  excepts  to  this  instruction : 
"A  physician  occupies  towards  and  with  his 
patient  a  confidential  and  intimate  trust  rela- 
tion, and  the  law  requires  in  all  dealings  be- 
tween them  the  utmost  faimesa  on  the  part 
of  the  physician :  the  transaction  and  position 
and  condition  of  the  patient  must  have  been 
such  as  to  warrant  the  inference  that  he  had  ex- 
ercised deliberate  judgment  and  had  not  been 
imposed  upon  or  influenced  to  act  In  such  a 
way  as  he  would  not  have  acted  had  he  had  the 
free  use  and  exercise  of  hla  d^berate  judg- 
ment ;  if  the  patient  Is  weak  mentally  and  phys- 
ically and  the  law  subjects  contracta  made  by 
him  to  strict  examination  and  requires  scrutiny 
into  its  faimess,  and  the  fact  that  the  contract 
was  made  under  circumstances  indicating  undue 
influenee  or  improper  advantage  gives  rise  to 
a  presumption  of  fraud,  and  the  burden  rests 
upon  a  physician  claiming  the  benefit  of  a  trans- 
action had  with  a  patient  mentally  and  physical- 
ly weak,  to  show  the  faimesa  of  the  transaction, 
and  that  the  patient  understood  its  nature,  and 
if  the'  ctmveyanoe  or  writing  appears  unfair,  or 
there  are  suspicious  circumstances  surrounding 
it  tending  to  show  that  the  patient  had  been 
taken  advantage  of,  it  will  be  set  aside,  and 
if  the  phyeician  had  knowledge  or  reason  to  be- 
lieve that  another  is  ueing  or  taking  advantage 
of  his  confidential  relation  with  the  patient  to 
commit  a  fraud  upon  the  patient  or  to  use  un- 
due infiuence  over  the  patient,  or  take  an  unfair 
advantage  of  him  in  procnrmg  him  to  sign  a 
writing  or  contract,  or  consent  to  a  transaction 
without  fuU  and  free  use  of  his  deUberate  juc^- 
ment  or  full  understanding  of  the  nature  of  the 


instnmeot  or  transaetloa.  and  stands  by  raid 

acquiesces  In  the  acts  and  doings  of  the  third 

Earty  without  taking  steps  to  advise  or  protect 
is  patient,  he  becomes  a  party  to  the  detraudu- 
lent  transaction,  and  is  equally  responsible  with 
the  third  party,  and  cannot  claim  any  benefit 
for  himself  from  such  instrument  or  transac- 
tion, and  in  this  case  if  you  find  from  the  evi- 
dence that  the  defendant  Bennett  exercised  un- 
due infiuence  or  took  an  unfair  advantage  of 
plaintifl,  D.  B.  Ulbrand,  by  reason  ct  the  etm- 
fidentlal  relation  existing  between  defendant 
Smidi  and  said  Ulbrand,  and  overreached  htm 
and  procured  the  signature  under  circumstances 
making  the  transaction  a  fraud  upon  Ulbrand, 
as  I  have  instructed  you  and  you  find  from  the 
evidence  that  defendant  Smith  stood  bj,  consent- 
ed to  or  acquiesced  in  the  acts  of  Bennett  with- 
out advising  Ulbrand  or  taking  steps  to  pro- 
tect him  from  the  fraud,  then  I  charge  you  that 
defendant  Smith  is  equally  responsible  with 
the  defendant,  and  the  whole  transaction  should 
be  set  asif^e,  and  neitiier  defendant  should  be 
permitted  to  claim  or  retain  any  advantage  by 
reason  thereof." 

[4,  i]  It  Is  undoubtedly  the  rule  that  any 
transaction  between  a  physician  and  patient 
inuring  to  the  advantage  of  the  former  will 
be  carefully  scrutinized,  and  stricter  control 
over  it  will  be  exercised  than  In  cases  where 
no  such  c<Hifldentlal  relation  exists  between 
the  parties.  The  precept,  however,  does  not 
go  so  far  as  to  constitute  a  medical  man  a 
guardian  for  his  patient,  and  It  Is  not  enough 
to  say  that  he  merely  had  knowledge  of  the 
action  of  a  third  party  against  whom  the  pa- 
tient seeks  relief  without  showing  also  that 
the  physician  participated  in  such  action. 
In  this  respect  the  instruction  last  qooted 
exceeds  the  proper  limits,  and  was  erroneous 
to  the  hurt  of  Smith. 

[I]  It  is  not  perceived  how  in  this  action 
the  plaintiff  can  r^udlate  the  power  of  at- 
torney in  the  form  in  whidi  it  appears  In  the 
record,  and  at  the  same  time  charge  the  de- 
fendants with  the  money  collected  by  virtue 
thereof.  He  is  entitled  to  construe  it  ac- 
cording to  Its  terms  which  do  not  empower 
the  defendants  or  either  of  them  to  expend 
moneys  on  his  account.  As  we  understand 
the  charge  the  trial  court,  whose  duty  it  ia 
to  construe  writings-,  properly  Instructed  the 
Jury  that  the  Instrument  In  Question  gave 
Bennett  authority  to  collect  money,  but  not 
to  disburse  it.  The  power  of  attorney  stands 
for  what  it  Is  worth,  namely,  the  right  to  set- 
tle the  claim.  So  far  as  this  action  is  con- 
cerned the  plaintiff  is  bound  by  that  settle- 
ment with  the  Hicka  Company  and  ita  Inanier 
because  he  relies  upon  It  for  the  purpose  of 
tracing  the  money  into  the  hands  of  the  d& 
fendants.  The  d^endant  Bennett,  indeed, 
averred  Ulbrand's  sanction  to  him  not  only  to 
collect  the  money,  but  also  to  disburse  It,  and 
as  meeting  the  latter  feature  the  plaintiff  was. 
entitled  to  attadc  the  alleged  Instrument  on 
the  ground  that  he  was  enfeebled  by  sick- 
ness, as  alleged  in  bis  reply,  to  sncb  an  ex- 
tent as  to  be  unable  to  understand  or  com- 
prehend the  execution  of  the  instrument. 
But  so  far  as  the  case  Is  concerned  thus  far. 
the  power  of  attorney  Justifies  the  very  act' 
mwn  which  tbe  pTalBti**  oounts  in  dmrglng 


Digitized  by  Google 


us 


1«8  PAGIBIO 


RBPORaaOB 


(Kan. 


tbe  defendants  with  baring  recelred  the 
money. 

Other  errors  are  alleged,  but  It  Is  deemed 
unnecessary  to  consider  them ;  but  for  the 
mistakes  of  Instruction  mentioned,  the  judg- 
ment Is  reversed,  and  the  cause  remanded  tor 
further  proceedings. 

McBBIDE,  a  J.,  and  HA&BIS  and  Mo- 
GAUAKT,  J  J.,  concur. 


STWABT  POUI/TRT  CO.  T.  ERIB  B.  CO. 

(No.  20580.) 
<8aprame  Court  of  Kansas.   Jan.  8,  1917.  Re- 
hearing Denied  March  16,  1917.) 

(BpUdbiu  Ay  the  Court.) 

1.  GAUBIEBB  «=9219(4]^InTEBSTATB  Cabbiebs 
— LXABILTTT. 

A  connecting  carrier  In  an  Interstate  ship- 
ment of  a  car  of  poultry  1b  liable  directly  to  the 
bolder  of  the  bill  of  lading  for  the  damages 
caused  by  negligence  in  transporting  tbe  car 
over  the  connecting  carrier's  road,  where  the 
loss  sustained  has  been  caused  by  a  decrease 
in  tbe  market  price  ot  poultry,  although  the 
bill  of  lading  stipulated  that  the  carriw  was 
not  bound  to  transport  the  car  In  time  for  any 
particular  market. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  g  960;  Oec.  Dig.  «=»Z19(4).] 

2.  ApfulL  and  Erbob  «s3>1061(1)— Ketiew— 
HAUfLBSa  Bbbob. 

A  judgment  will  not  be  reversed  on  account 
of  tbe  admission  of  secondary  or  incompetent 
evidence,  where  the  facta  which  that  evidence 
tends  to  prove  are  established  by  other  primary 
and  competent  evldoiee,  unless  it  affirmatively 
appears  that  the  admission  of  the  secondary  or 
incompetent  evidence  prejudicially  affected  tbe 
substantial  rights  of  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Ceht  Dig.  K  4161,  4162,  4166,  4106; 
Dec.  Dig.  «=sl051(l).J 

3.  Cabbisbs  «=»230(3)  —  Oabbiaqs  or  Lxn 
Stock— Delat. 

An  unnecessary  delay  of  18  hours  in  the 
transportation  of  a  car  of  poultry  over  a  line 
of  radroad  is  sufficient  to  warrant  instmctlous 
concerning  the  negligence  of  the  carrier  in  the 
transportation  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  f  962;  Dec  Dig.  «=»230(3).] 

4.  Cabbiebs  ®=>230(12)— IhBLAT— ^Ieasube  or 
Dauaoeb. 

The  measure  of  damages  was  properly  sub- 
mitted to  the  jury,  following  Railway  Ca  v. 
Fry,  74  Kan.  546.  87  Pac  754,  and  s.  c,  79 
Kan.  21,  98  pac.  205. 

[Ed.  Note. — ^For  other  eases,  see  Carriers, 
Gent  Dig.  f  961;  Dee.  Dig.  ^2:10(12).] 

0.  Cabbiebs  4=9228(5)  —  Gabbiaqe  of  Live 

Stock  —  Actionb  —  Evidence  —  StJpn- 

CIBNCT. 

The  evidence  was  sufficient  to  prove  negli- 
gence on  the  part  ot  the  defendant 

[Ed.  Note— For  other  cases,  see  CarrleriL 
Cent  Dig.  I  960;  Dec  Dig.  «=»228(5).] 

Appeal  from  District  Coort,  Shawnee 
County. 

Action  by  ttie  Stewart  Poultry  Company 
against  the  EMe  Ballroad  Company.  From 


a  jodgment  fur  plalnliff,  deteidaiit  ^n^ealfc 

Affirmed. 

A.  M.  Harvey,  J.  SL  Addlngton,  and  Frank 
Doster,  all  of  Topelca,  for  appellant.  Bobert 
Stone  and  George  T.  McDetmott,  both  of 
Topeka»  for  appellee. 

MARSHALL,  J.  Hie  plaintiff  reoorered 
judgment  against  the  defendant  for  damages 
caused  by  dday  In  shipping  a  car  of  poultry. 
The  defendant  appeals. 

On  March  13,  1912,  the  plahitUf  Shipped  a 
car  of  poultry  ttom  Wfnfleld,  Kan.,  to  Hance 
Bros.  Company,  at  New  Yoris  City,  imder  a 
bill  of  lading,  which  provided  that: 

"No  carrier  is  bound  to  tranqwrt  said  profH 
erty  *  *  *  in  time  for  any  particular  mar^ 
ket  on  otherwise  tlian  with  reasonaUe  dispateli. 
unless  by  specific  agreement  indorsed  hereon." 

Tbe  car  was  received  by  the  defendant  at 
North  Judson,  Ind.,  and  was  delayed  in 
transportatlw  from  that  idace  to  New  Tork, 
where  4t  was  delivered  on  Thursday,  Mandt 
21st,  at  9:65  a.  m.  It  AoUld  have  been  de- 
livered so  that  the  poultry  could  have  been 
on  tbe  market  on  Wednesday,  Btarch  20th. 
On  the  21st,  22d.  23d.  and  2fith  days  of 
Mandi,  tike. poultry  martet  waa  overstocked, 
and  there  was  no  demand  for  poultry  until 
March  26th.  On  that  day  tbe  market  price 
of  poultry  was  14^  cents  per  pound.  Them 
waa  a  market  on  Mandi  20tb,  and  the  market 
price  <m  that  day  waa  17  cents.  The  car  of 
poultry  was  held  from  AfonA  21st  to  Mardi 
26th  because  there  was  no  market  for  the 
poultry.  The  loss  stistalned  was  the  differ- 
ence between  14V&  cents  and  17  cents  per 
pound,  and  the  cost  of  caring  for  the  poultry 
during  Uie  time  it  was  held  for  a  market 

[1]  1.  nie  defendant  insists  that  the  plain- 
tiff cannot  recover  for  the  damage  sustained 
because  tbe  petltlott  did  not  state,  not  the 
evidence  prove,  a  cause  of  action.  This 
proposition  was  presented  to  the  trial  court 
a  demnrrer  to  the  petition,  by  objection 
to  tbe  introduction  of  evidence,  by  a  de- 
mnrrer  to  the  plaintUTs  evidence,  and  by  a 
request  that  the  court  give  an  instruction, 
directing  the  Jury  to  return  a  verdict  in  fa- 
vor of  the  defendant  This  was  an  inter- 
state  shipment  over  several  lines  of  rail- 
road, and  was  necessarily  governed  by  fed- 
eral laws.  In  the  headnotes  to  N.  T.  &  Not^ 
folk  B.  R.  T.  Peninsula  Exchange,  240  U.  3. 
34,  36  Sup.  Ct  290,  90  L.  Ed.  Sll,  this  lan- 
guage was  used: 

*The  Garmack  Amendment  of  June  29,  1906, 
extends  to  failure  to  transport  with  reasonable 
dispatch ;  and  under  It  there  can  be  a  reoOTwy 
from  the  initial  carrier  for  loss,  damsgs  or  m- 
jury  for  such  failure  although  on  the  line  ot 
the  OMinecting  carrier.  *  *  *  A  condition  of 
the  tariff  filed  with  the  Interstate  Commerce 
Gommission  that  the  carrier  was  not  boond  to 
transpcHrt  on  a  particular  train  or  VMsel  to  ar* 
live  at  a  particular  market  or  otherwise  than 
with  reasonable  dispatch  does  not  relieve  tbe 
carrier  from  liability  nnder  tbe  Carmack 
Amendmoit  tor  not  deUvering  with  reasonable 
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dispatch,  altboagh  the  dday  may  have  been  on 
line  of  connecting  caxrier." 

Bee,  also,  Railway  C!o.  v.  Fry,  79  Kan.  21, 
98  Pac.  205 ;  Hayes  t.  Railway  Co.,  84  Kan. 
1,  113  Pac  421;  Ray  y.  Railway  Co.,  90 
Kan.  244^  133  Pac  847;  and  Giles  r.  BaU- 
way  Co.,  92  Kan.  322,  140  Pac  876. 

But  the'  defendant  contends  that,  nnder 
the  Oarmack  Amendment,  the  plaintiffs 
cause  (tf  action,  If  any,  was  against  the  ini- 
tial carrier,  the  Santa  Fe  Railway.  This  con- 
tenticm  is  based  on  the  continnity  of  car- 
riage from  Winfleld  to  New  York,  and  on 
Qiat  provision  of  the  Oarmack  Ameodm^t 
which  provides  that  the  Initial  carrier  shall 
be  liable  to  the  holder  of  the  Mil  of  lading 
for  any  loss,  damage,  or  Injnry  cansed  by 
it,  or  by  any  common  carrier  over  whose 
lines  the  shipment  may  pass.  If  there  is 
any  liability,  there  Is  no  question  abont  the 
right  of  the  plalntlfT  to  proceed  against  the 
Santa  nnder  the  Carmack  Amendment; 
but  the  last  danse  of  that  part  of  the  amend- 
ment which  makes  the  initial  carrier  liable, 
reads: 

"Provided,  that  nothing  In  this  section  shall 
deprive  any  holder  of  snch  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  acticni  which 
he  has  wider  existing  law."  Act  June  29, 190% 
84  U.  S.  SUt.  c  3801,  p.  596.  |  7,  par.  11  (V. 
S.  Comp.  St  191S,  t  SSSSB). 

Prior  to  tbft  Carmack  Aineadment,  there 
was  DO  anertlon  abont  the  right  of  one  who 
had  sustained  damage,  by  reason  of  the  neg- 
Ugmce  of  a  carrier,  to  proceed  against  the 
carrier  that  caused  the  damage^  although  it 
was  not  the  Initial  carrier.  Zn  Cincinnati  & 
Paotflc  Ry.  V.  Rankin,  241  U.  S.  319,  326, 
86  Sap.  CL  665.  658  (60  L.  Ed.  1022).  the  Su- 
preme Court,  dlBcnssing  the  Cammck  Amend- 
ment, said: 

"Construing  the  Carmack  Atnendmeot,  we 
said  through  Mr.  Justice  Larton  in  the  case  cit- 
ed [Adams  Express  Co.  v.  Croninfrer]  226  l!. 
S.  pp.  506,  607  [33  Sap.  Ot.  148,  162,  67  L.  EM. 
314,  44  U  R.  A.  CS.  S.)  267]:  'The  liability 
thus  imposed  is  limited  to  "any  loss,  injury  or 
damage  caused  by  it  or  a  succeeding  carrier  to 
whom  the  property  may  be  delivered,"  and 

Jilainly  implies  a  liability  for  some  default  in 
ts  coramoU'law  duty  as  a  common  carrier.' 
Properly  onderstood,  neither  this  nor  any  other 
of  our  opinions  holds  that  this  amendment  has 
changed  the  common-law  doctrine  theretofore 
approved  by  ns  in  respect  of  a  carrier's  liabtl- 
i^  for  loss  occurring  on,  Its  own  line." 

The  petition  stated  a  cause  of  action  against 
the  defendant,  and  sufllclent  evidence  was 
introduced  to  prove  that  cause  of  action. 

[2]  2.  The  defendant  Insists  that  the  court 
committed  error  by  admitting  incompetent 
evidence  to  prove  the  delay  In  transporta- 
tion on  the  defendant's  line  of  railroad,  and 
to  prove  poultry  market  conditions.  The 
time  of  the  delivery  of  the  car  to  the  defend- 
ant at  North  Judson,  Ind.,  was  shown  1^ 
the  defendant's  Inspectors  and  car  repairers, 
who  inspected  this  car  when  it  was  received 
at  that  place.  The  caretaker  who  aocompa- 
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nied  thp  car  from  Winfleld  to  New  York  tes- 
tified to  the  time  when  the  car  reached  Hor- 
nell,  on  the  defradanf  s  road.  William  T. 
Hance,  of  Hance  Bros.  Company,  the  con- 
signee of  the  car,  testified  to  the  time  when 
the  car  reached  New  York.  These  were  com- 
petent witnesses,  and  they  testified  concern- 
ing their  direct  knowledge  of  the  time  when 
the  car  reached  the  points  named.  Frank 
Stewart,  an  experienced  shipper  of  poultry, 
and  William  T.  Hance,  manager  of  Hance 
Bros.  Company,  engaged  In  the  poultry  busi- 
ness In  New  York,  testified  concerning  mar- 
ket condittona  In  that  dty.  The  Producer's 
Price  Current,  a  produce  paper  published  in 
New  York,  was  Introduced  to  show  market 
conditions  on  March  2lBt  and  22d.  While  the 
evidence  of  Stewart  may  have  been  secondary, 
the  evidence  of  Hance  and  the  evidence  con- 
tained In  the  Price  Current  was  primary  and 
competent.  There  was  not  sufficient  error 
in  admitting  any  of  the  evid^ce  of  Frank 
Stewart  to  warrant  reversing  the  Judgment. 

[3]  3.  The  defendant  complains  of  the  In- 
structions given  concerning  the  negligence  of 
the  defendant,  and  contends  that  there  was 
no  evidence  upon  which  to  predicate  general 
instruction's  concerning  negligence.  There  was 
abundant  evidence  on  which  to  base  these 
Instructions.  The  defendant  admitted  a  de- 
lay of  18  hours  6n  its  line  of  road,  and  there 
was  some  evidence  that  tended  to  prove  that 
there  was  a  delay  of  '87%  hours,  either  of 
which  warrants  the  instructions  .eoncemtng 
negligence  in  transportation. 

[41  4.  The  defendant  also  complains  of  the 
Instmction 'concerning  the  measure  of  dam- 
ages. The  court  instructed  the  jury  that  the 
measure  of  damages  was  the  difference  be- 
tween the  market  value  of  the  poultry  in 
New  York  on  the  day  when  it  should  have 
arrived  there  and  the.  market  value  im  the' 
next  market  day,  plus  any  expense  reason- 
ably incurred  for  feed  and  care  of  the  poulj 
try,  made  necessary  by  the  delay  In  trans- 
portation. The  evidence  tended  to  show  that 
Wednesday  practically  closed  the  poultry 
market  for  each  week,  and  that  there  was 
no  substantial  market  until  the  next  week. 
The  instruction  vtaperly  submitted  the  meas- 
ure of  damages.  Railway  Co.  v.  Fry,  74 
Kan.  546,  87  Pac.  754 ;  Railway  Co.  v.  Pry, 
79  Kan.  21,  98  Pac  205 ;  Hayes  v.  Railway 
Co.,  84  Kan.  1,  113  Pac  421;  Ray  v.  Rail- 
way Co.,  90  Kan.  244,  133  Pac;  847. 

[B]  6.  The  defendant  argues  that  no  neg- 
ligence was  proved  against  the  defendant. 
This  argum«it  is  witbout  merit.  No  good 
purpose  will  be  served  by  reciting  the  evi- 
dence wMcb  tended  to  show  that  the  defend- 
ant was  negligent.  What  has  been  said  on 
other  propositions  in  this  opinion  may  be 
considered  In  connection  with  the  one  now 
under  discussion. 

The  judgment  is  aflBrmed.  All  the  Justices 
concurring. 
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ESMPER  GRAIN  CO.     FARMBRS*  GRAIN 
ft  EXBVATOR  CO.  OF  CmiNINGHAM. 
(Na  20815.) 

(Snpnme  Oonrt  of  Kanua.  Feb.  10, 1017.  Be* 
IwulBg  Denied  March  16, 1917J 

(Bpllabtu  by  the  Court.) 

1.  8au»  <s»15&— Tehdxb— NBCEasiTT. 

A  contract  for  the  purchase  of  wheat  caa- 
tained  the  proTision  that  to  make  a,  valid  tender 
a  bill  of  lading  mait  be  proffered.  The  aeller 
advised  the  buyer  of  its  readiness  and  willinp- 
neai  to  ship  two  eata  of  the  grain  cormd  by  th« 
contract,  and  was  notified  not  to  ahip,  tlttt  the 
buyer  would  turn  down  the  drafts  and  refuse 
to  accept.  Held,  that  under  these  drcumstancea 
a  formal  tender  was  rendered  unnecessary,  the 
Btttled  doctrine  beinc  that  a  tender  or  deman^ 
otherwise  Indiqwnsaue,  is  no  lonfar  required 
when  its  fntllitT  la  shown. 

[Od.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  H  858-866.] 

2.  Sales  4=»405— Coittbacts— Rescibsioit. 
Although  the  seller  upon  such  notlffcation 

annoonced  a  rescission  of  the  contract  it  shortly 
thereafter  ahlpped  to  the  buyer  another  car  of 
the  wheat,  wnlcb  was  accepted  and  paid  for. 
ff^d,  that  this  did  not  counteract  the  declara- 
tion of  the  buyer  that  It  would  not  receive  the 
wheat  previously  offered  so  aa  to  entitle  it  to 
recover  damages  for  its  nonshipment. 

[Bd.  Note.— For  ether  cases,  see  Satea,  Cent 
Dig.  H  1147-1166.] 

8.  Apfbal  and  SkBoft  «s>1070{l)— Retibw- 

HARMTjaa  E^oB. 
An  award  of  damages  by  the  Jury,  unsup- 
ported by  the  findings,  Aeltf  not  to  be  prejudicUil 
error,  for  the  reason  that  the  amount  allowed 
was  conceded  by  the  party  complatoing. 

[Bd.  NotA— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  42S1.  42^] 
4.  JTrDOifSNT  4=9^(2)  — Vkbdiot—Sfkolu. 

Vbkdiot. 

The  jury  found  that  the  defendant  euffered 
damage  in  the  sum  of  $167.68,  loss  on  wheat 
refused  by  the  plaintiff,  hut  in  answer  to  an 
expresa  question  how  much  damage  they  allow- 
ed therefor,  they  answered  "Nouing.*  Hel4, 
that  the  defendant's  motion  for  Judgment  for 
$167.68  should  have  been  sustained, 
^  [Ed.  Note.— For  other  caaea,  see  Judgment, 
Cent.  Dig.  g  447.] 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  the  Kemper  Grain  Company 
against  the  Farmers'  Grain  &  Elevator  Com- 
pany ot  Cunningham,  Kan.,  which  cross-eom- 
plained.  From  the  Judgment,  plaintiff  a[>- 
peals,  and  defendant  cross-appeala.  Modified 
and  affirmed. 

Campbell  ft  Campbell,  of  Pittsburg,  and 
Walter  &  Connaugbtoo,  of  Kingman,  for  ap- 
pellant. S.  8.  Alexander,  of  Kingman,  for 
appellee. 

WEST,  J.  The  grain  company  sued  the 
elevator  company  for  $655  damages  for  the 
alleged  breach  of  a  contract  to  deliver  cer- 
tain wheat.  From  an  adverse  Judgment  the 
plaintiff  appeals. 

[1]  July  24, 1014.  the  plaintiff  bought  of  the 
defendant  5,000  bushels  -of  wheat.  July  29th, 
the  defendant  shipped  916  bushels,  and  An- 


gnat  6tli,  1.464  bvaheli,  bat  did  not  ship  th* 
remaining  2,^  buahela,  for  the  alleged  rea- 
son that  when  It  was  ready  and  offered  to 
ship  the  two  cars  containing  this  amount  the 
plaintiff  refused  to  receive  them.  This  wu 
on  August  3d.  The  rules  of  Oie. Wichita 
Board  of  Trade  ad<^ted  by  the  parties  in 
their  contract  provided  that  to  make  a  valid 
tender  &  bill  of  lading  most  be  proffered,  and 
the  court  Instructed  accotdlngly,  bnt  also 
charged  the  Jury  that  the  law  does  not  re- 
quire an  nnavalling  thing,  and  therefore,  if 
the  defendant  notified  the  plaintiff  that  It 
had  the  wheat  and  wanted  to  deliver  it  and 
was  told  that  plaintiff  would  turn  its  drafts 
down  and  refuse  to  accept  the  wheat,  and  the 
defendant  was  able  and  willing  to  famish  It, 
a  fwmal  tender  by  biU  of  lading  was  not  re- 
quired. This  was  in  accord  with  the  well- 
settled  doctrine  that  a  tender  or  demand,  oth- 
erwlae  Indispensable,  la  no  longer  required 
when  Its  futility  is  shown.  Chinn  v,  Bretch- 
es,  42  Kan.  313,  22  Pac  426 ;  Golden  t.  Claud- 
el,  86  Kan.  465,  460,  118  Pac.  77;  Sherwln 
V.  Baxter.  86  Kan.  730, 121  Pac.  1128 ;  Smett- 
era  v.  Lindsay,  89  Kan.  338,  340.  131  Pac 
663 ;  Drollinger  v.  Carson,  97  Kan.  602,  155 
Pac.  923. 

[2,  S]  It  Is  urged  that,  as  the  defendant 
shipped  a  car  after  this  refusal.  It  cannot  as- 
same  the  doable  attitude  of  having  rescinded 
and  performed  Its  contract,  and  attentltm  Is 
called  to  the  terms  of  the  agreement  tliat  It 
was  not  to  be  completed  until  all  ahlpmaits 
were  received,  graded,  weighed,  and  accepted 
at  destination.  It  Is  said  that  aftv  tbe 
claimed  breach  by  the  plaiortlff  on  Angnst  3d 
the  defendant  could  rescind  or  cancel  ta 
such  breach  or  waive  it  and  continue  to  ship, 
but  that  it  could  not  do  both.  But  it  seems 
that  the  plaintiff  received  and  paid  ft>r  the 
early  and  the  later  shipments,  and  we  see  no 
reason  why  It  can  Justly  blame  the  defoid- 
ant  for  not  doing  what  It  told  It  not  to  do,  or 
how  the  subsequent  delivery  and  receipt  of 
another  car  works  any  estt^pel  upon  the  de- 
fendant to  claim  the  benefit  of  the  alleged 
waiver  of  a  useless  tender.  In  the  cross-pe- 
tition the  defendant  alleged  a  contract  to  buy 
of  plaintiff  1,250  bushels  of  oats  at  41  cents 
a  bushel,  a  failure  to  furnish,  a  market  value 
of  48.6  cents,  and  a  loss  of  $93.75.  In  the  k- 
ply  the  plaintiff  admitted  the  failure  to  fQ^ 
nish  a  difference  of  four  cents  a  bushel  In 
market  price,  and  averred  that  it  had  credtt- 
ed  the  defendant  on  Its  account  with  tbe 
amount  thereof,  $50.  The  Jury  found  Uw 
market  value  to  have  been  41  cents — ^Just  tbe 
contract  price — and  yet  allowed  $50  damig- 
es.  This  showed  recklessness,  and  the  allow- 
ance is  not  supported  by  the  finding.  While 
the  plalntifTs  admission  of  tbe  same  amoont 
of  damage  was  coupled  with  the  allegatloo 
that  the  $50  had  been  credited  to  tbe  defend- 
ant, still  in  Its  motion  for  a  directed  venUct 
the  plaintiff  offered  a  deduction  of  $93.75.  tbe 
amount  claimed,  and  hence  it  cannot  be  atfd 
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that  Oie  anowttnee  of  900  wu  a  matter  of 
wUdL  oomplalDt.  coQld  Justly  be  made.  In 
blineas  to  the  plaintiff,  it  should  be  said  that 
it  does  not  complain  of  this  particular  action 
on  the  part  of  the  Jury,  bnt  Justly  refers  to  tt 
as  a  matter  for  critldam. 

Contrary  to  the  erldence,  the  Jury  found 
that  the  def^dant  shM;H>ed  no  wheat  to  apply 
on  the  contract  after  August  4th.  But  as  it 
plainly  appeared  that  wheat  was  not  only 
thus  SHpped,  bat  paid  for.  no  harm  resulted 
frwn  this  peculiar  finding.  Th^r  answer  that 
the  defendant  advised  the  plaintiff  on  August 
4th  that  it  was  resdndlng  the  contract  is  sup- 
ported by  evidence  found  In  the  counter  ab- 
stract 

Natural  in^tlenae  la  ei^treased  touching 
alleged  perjured  teotlraraiy  as  to  the  offer  and 
refusal  of  the  cars  aa  Angiut  8d.  It  la  in- 
deed difficult  to  read  the  lecord  without  be- 
ing Impressed  that  some  <Mie  when  on  the 
staiM  was  unmindful  of  the  tmtb,  bat  Oiese 
lamentable  exhlUtlons  of  human  weakness 
are  generally  beyond  the  court's  power  to 
remedy  after  the  Jury  and  the  trial  court 
tiare  settled  the  matter  of  credibility. 

[4]  The  defendant  appeals  from  the  refusal 
of  the  court  to  render  Judgment  on  the  find- 
ings for  $167.68  loss  on  the  wheat  refused  by 
the  plalntlS.  '  One  finding  was  that,  had  the 
plaintiff  received  this,  the  defendant  would 
have  realized  6.4  cents  a  bushel  more  than 
was  realized,  making  9167.68.  There  was 
evidrace  to  Bopport  this,  and  no  reason  is 
suggested  why  the  Jury  fftUed  to  follow  wiUi 
the  logical  result  and  award  the  defendant 
the  amount  they  found  It  had  t>e«n  damaged. 
But  In  answer  to  an  ^presa  question  bow 
much  damage  they  allowed,  they  answered 
"Nothing.**  This  la  equivalent  to  finding  that 
(Hie  part7  owes  another  a  given  sum,  but  will 
not  be  required  to  pay  anything.  It  was  er- 
ror  not  to  enter  Judgment  for  the  amount 
named,  for  the  mere  refusal  of  the  Jury  to 
allow  anything  did  not  Impair  the  force  of 
their  finding  as  to  the  actual  damage. 

This  Is  the  only  material  error  found  in  the 
record,  and  the  Judgment  is  directed  to  be 
modified  by  adding  thereto  In  favor  of  the 
defendant  the  sum  of  $167.68,  and,  thus  modi- 
fied, it  wVl  be  affirmed.  All  the  Justices  con- 
curring. 


Ex  parte  COWAN. 

Ex  parte  McCOLLOUGH. 

(Kos.  20609,  20610.) 

(Supreme  Court  of  Kansas.    Feb.  10,  1917. 
Bebearing  Denied  Mardi  10,  1917.) 

(SvlItthmB  »y  th«  Oonrt.) 

Cotrvra  ^9114  —  AuEifDUEifT  or  Records  — 
Discretion. 
In  a  habeas  corpus  proceeding,  the  petition- 
er discovered  that  a  matter  required  to  be  of 
record  In  another  proceeding,  bnt  which  was  not 
of  record,  was  essential  to  nis  case.   He  moved 


in  the  case  on  trial  that  the  record  In  the  other 
cause  be  supplied  nunc  pro  tone;  Held,  it  was 
within  the  discretion  of  the  court  to  refnse  ts 
hear  evidence  in  support  .of  the  motion. 

[Ed.  Note.— For  othw  cases,  see  Courts,  Out 
Dig.  }  S6S.] 

Appeal  from  District  Court,  Cherokee 
County. 

Habeas  corpus  proceedings  by  Leek  Cowan 
and  by  Bunty  McCoUough.  From  the  trial 
court's  refusal  to  receive  evidence  In  support 
of  trial  motion  that  record  in  another  pro- 
ceeding be  supplied  nunc  pro  tunc,  petitioner 
in  each  proceeding  appeals.  Judgment  In 
each  proceeding  affirmed. 

W.  H.  Mlllstead,  of  Weir  City,  and  A.  L. 
Majors,  of  Columbus,  for  appellants.  F.  W. 
Boss,  of  Golumbua,  and  3.  M.  Brewster,  Atty. 
Qbxl,  for  i^jipellea. 

BUBCR,  J.  The  proceeding  was  one  of 
habeas  corpus.  At  the  trial,  the  petitioner 
discovered  that  a  matter  required  to  be  of 
record  in  another  proceeding,  but  which  did 
not  appear  of  record,  was  essential  to  his 
case.  He  moved  that  the  record  be  supplied 
nunc  pro  tunc.  The  court  declined  to  receive 
evidence  In  support  of  the  motion,  and  the 
petitioner  appeals. 

The  petitioner  was  convicted  of  violating 
the  pn^lbitory  law,  and  was  paroled.  The 
term  of  the  Judge  who  presided  over  the 
court  when  the  parole  was  granted  expired, 
and  his  successor  revoked  the  parole.  The 
petitioner  souglit  release  from  custody  on 
the  ground  be  had  been  absolutely  discharg- 
ed by  the  former  Ju<^e.  The  statute  re- 
quires that  absolute  discbarge  shall  be  by 
order  of  record,  the  terms  of  which  are  spec- 
ified. Gen.  Stat  1908.  |  2466.  No  such  rec- 
ord could  be  produced,  and  the  petitioner 
then  sought  to  inject  into  the  habeas  corpus 
proceeding  a  proceeding  to  supply  the  record 
In  respect  to  a  transaction  In  another  cause 
concluded  before  the  trial  Judge  took  office. 
Manifestly  It  was  within  the  discretion  of 
the  court  to  refuse  to  permit  this  to  be  done. 

The  petitioner  says  it  was  an  important 
thing  whether  or  not  the  court  had  ordered 
bis  absolute  discharge.  It  was  Important, 
and  so  Important  that  proof  of  the  fact 
should  have  been  looked  up  and  made  ready 
for  presentation  before  tlie  habeas  corpus 
proceeding  was  brought  on  for  trial.  Fur- 
thermore, the  matter  was  so  Important  that 
the  court  had  the  right  to  decline  to  consider 
it  until  the  application  was  made  in  the 
cause  to  which  it  pertained  and  was  set 
down  for  bearing  independently  on  Its  merits 
in  the  regular  way. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

The  same  question  is  presented  in  the  case 
Na  20,610,  In  re  BCcCollough,  and  the  Judg- 
ment of  the  district  court  In  that  case  ia  af- 
firmed. All  the  Justices  concurring. 
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INTERSTATE  TOWN-SITB  CO.  t.  ZIM- 
MERMAN.   (No.  20266.) 
(Supreme  Court  of  Kansas.    Feb.  10,  1917. 
Rehearing  Denied  Harefa  10,  I&IT^ 

(SpUabtu  by  ih»  Oowrt.) 

1.  Apfeax.  akd  Ebboe  «s960— JuRZBDionoir- 

AL  AUOtJHT. 
In  determiniD^  the  amoont  In  controversy  as 
affecting  jui^sdiction  in  an  appeal,  the  collat- 
eral effMt  of  the  judgment  cannot  be  considered. 

[Ed.  Note.— For  other  caaes,  aee  Appeal  and 
Error,  Cent  Dis.  i  276.] 

2.  Appbax.  Aim  Eaaoa  «=»eO-JtiBiBDionoK— 

AHOTTirr. 

The  judgmmt  in  the  Iow«r  court  was  for 
$26.16,  tiie  amount  of  six  installments  and  in- 
terest on  a  note  for  |178.  Beld.  that  the 
amount  of  the  Judgment  was  the  value  in  con- 
troversy, notwithstanding  it  appears  that  the 
judgment  will  be  res  Judicata  in  «  aabsequent 
action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  27G.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  the  Interstate  Town-Site  Com- 
pany asalnst  W.  R,  Zlmmermaa  From  Judg- 
ment ot  district  court  on  appeal  for  plain- 
tiff, defendant  appeals.  Appeal  diamlsaed. 

W.  R.  Hazen  and  H.  W.  Page,  both  <^  To- 
peka,  for  appellant  B.  J.  Lempenan  and  D. 
BL  Rranaman,  both  of  Topeka,  for  appellee. 

PORTER,  J.  This  action  was  commenced 
in  the  court  of  Topeka  to  recover  $24  on  a 
promissory  note  for  f  178,  payable  In  monthly 
Installments  of  $4  each.  The  action  was  ap- 
pealed to  the  district  court,  where  judgment 
was  given  in  plalntitrs  favor  for  $26.16.  The 
defendant  appeals. 

[1]  1.  There  is  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  amount  In  con- 
troversy Is  less  -thaQ  $100,  excltudve  of 
costs.  Oiv.  Code,  |  566  (Oen.  St.  1909. 1 6161). 
The  defendant  claims  the  case  falls  within 
the  principle  of  Oreen  r.  Annuity  Association, 
90  Kan.  623,  136  Pac.  686,  where  the  plain- 
tiff sued  for  an  installment  on  an  insurance 
policy,  and  the  defendant  set  up  a  connter- 
claim  asking  for  a  judgment  cancellog  the 
policy.  It  was  held  In  that  case  that  defrad- 
ant  was  entitled  to  a  review  of  a  judgment 
adverse  to  his  counterclaim.  No  answer  or 
counterclaim  was  filed  in  the  present  case, 
but  contention  Is  made  that,  as  no  pleadings 
are  required  In  an  action  brought  under  the 
Justices'  Code,  the  defendant  was  entitled 
to  prove  any  defense  be  might  have  without 
any  pleading.  The  evidence  was  not  preserv- 
ed, and  there  is  nothing  In  the  record  to  In- 
dicate that  defendant  asked  or  claimed  any 
affirmative  relief,  nor  Is  it  contended  that 
he  did.  It  is  urged,  however,  that,  as  the 
defense  was  fraud  In  the  procurement  of  the 
note,  the  validity  of  the  note  for  all  purpos- 
ea  was  in  issue.  The  action  nevertheless  was 
to  recover  the  amount  due  on  the  Install- 


RBPORTBR  (Eaa. 

ments.  and  Oie  only  tme  directly  InviAved 
was  whether  defendant  owed  plaintiff  that 

aom. 

[2]  2.  Defendant  <dalm8  this  court  has  ju- 
risdiction for  another  reas<m,  wtilidi  la  that 
a  Judgment  for  ^ther  part?  as  to  Qie  past- 
due  Installments  would  be  res  Judicata  In  a 
subsequent  action  to  recover  other  Install- 
ments. The  collateral  effect  of  the  judgment 
cannot  be  considered  In  determining  the 
amount  in  controversy,  and  the  amount  in 
ccmtroversy  is  not  affected  by  the  fact  that 
other  questions  are  incidentally  Involved.  3 
0.  J.  422.  and  note.  The  exact  question 
bas  been  decided  by  the  United  States  Sa- 
preme  Court  In  a  number  of  cases.  The  &ct 
that  the  Judgment  will  be  conclusive  in  a 
subsequent  action  can  make  no  difference, 
since  it  is  only  the  direct  effect  of  the  judg- 
ment that  can  be  considered.  Washington, 
etc..  Railroad  v.  District  of  OolumUa,  146 
U.  S.  227,  13  Sup.  Ot  64,  36  U  Ed.  951.  'The 
amount  in  controversy  here  Is  less  than  1100, 
and  we  have  no  Jurisdiction. 

The  appeal  will  be  dismissed.  All  the  Jus- 
tices concurring. 


SXEINMAN  T.  JOHN  HALIi  TAILORING 
GO.   (Na  20886.) 

(Supreme  Court  of  Kansas.  10.  1917. 

Rehearing  Denied  March  10, 1917.) 

fSyllabut  bv  <M  Court.) 

1.  Pbinoipax.  Ann  Aosnr  «s»28(l)  —  Exl8^ 

■ITOE  OF  AOKHOT  —  BUmCZKNOT  OT  EVt 

DBNCB. 

The  evidmce  touching  the  authority  of  o&e 
holding  himself  out  as  an  agent  is  examined  sad 
found  sufficient  to  sustain  his  agency. 

[Ed.  Note.— For  other  cases,  aaa  Prine^  aad  i 
Agent,  Cent.  Dig.  |  41.] 

2.  T^XAi,  ^9250— AonoiT  roa  Run— Inamro- 
TiOH— MrriOATioK  or  Daicaobs. 

l%e  plaiatilF  declared  on  a  written  lease  for 
one  year  with  the  privilege  of  extending  to  five, 
an  abandonment  after  paying  two  monthi^  rent, 
and  failure  to  return  the  nyk  The  prayer  wu 
tor  the  rent  for  the  remainder  of  the  year.  Tbr 

?'roof  showed  the  receipt  of  two  months'  rent 
rom  a  subsequent  tenant  The  verdict  was  for 
less  than  the  difference  between  a  year's  rent 
and  the  four  mmtha  odlected  for.  The  answer 
denied  indd>tednesSi  and  denied  the  relation  of 
laodlOTd  and  tenant  There  was  neither  alle- 
gation nor  evidence  of  the  plaintiff's  failure  to 
use  reasonable  diligence  to  mitigate  damam 
Seld,  not  «nor  to  lefnae  inatroetiona  on  soea 
failure. 

[Ed.  Note.— Fco-  Other  caae^  aee  Trial,  Ceat 
Dig.  SI  A84-SSa] 

Appeal  from  District  Gout,' Allen  County. 

Action  by  Louise  O.  St^nman  against  the 
John  Hall  Tailoring  Company.  Jndgmoit  <» 
plaintiff,  and  def^dant  appeals.  Affirmed. 

R.  H.  Bennett  and  R.  B.  Cnlllaon,  both  of 
Tola,  for  appellant  F.  J.  Oyler,  of  lola,  for 
appellee. 

WEST,  J.  This  was  an  action  to  recottf 
rent.    Mrs.  Stelnman  leased  her  storeroom 
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to  somebody  for  a  year  .with  tlie  privily  to 
tbe  le^ee  of  extending  to  five  y(An.  After 
a  short  time  tbe  room  was  vaciint  and  tbe' 
rent  mosey  unobtainable. 

The  plaintiff  recovered  and  the  defendant 
appeals,  vigoronsly  assailing  namerous  rul- 
ings b;  the  trial  court,  all  of  whlcb  we  have 
examined.  Out  of  tbe  entire  record  bnt  two 
meritorious  qnestltHis  arise — the  authority  oi 
a  certain  a^ent,  and  the  matter  of  mlwimMng 
damages. 

O.  W.  Holmes  of  Tola  saw  an  advertise- 
ment signed  John  Hall  Tailoring  Company, 
calling  for  a  clothes  salesman,  and  thereby 
got  in  touch  with  one  G.  E.  Faden.  Paden 
told  Holmes  that  he  was  an  agent  of  the 
John  Hall  concern  that  handled  a  Une  of 
clothing,  made  Its  own  goods,  having  woolen 
mills  In  Connecticut  or  Massachusetts;  that 
be  was  putting  in  stores  for  tbe  company  In 
other  parts  of  the  country.  Under  his  direo 
tion  Holmes  made  application  through  Pad«i 
(or  a  position  at  lola.  Paden  found  tbe 
Stelnman  building  and  went  with  Holmes  to 
see  Mrs.  Stelnman,  told  her  they  wanted  to 
rent  it  for  the  John  Hall  Tailoring  Company 
of  Chicago,  that  he  .was  Its  representative, 
and  the  company  would  conduct  the  business 
and  HtAines  would  be  Its  local  manager ;  that 
whenever  the  J<du)  Hall  Tailoring  Company 
went  into  a  place  they  stayed  there  and  that 
was  snre  of  her  money.  Following 
Holmes'  anilicatlon  for  the  position  samples 
of  suit  ends  were  sent  by  the  John  Hall  Tail- 
oring Company  by  express  to  lola,  addressed 
to  John  Hall  Tailoring  Company.  Faden  re- 
mained several  days.  Holmes  received  about 
1,000  drcnlars  from  the  Hall  concern  adveiv 
Using  a  special  sale  that  Paden  had  arrang- 
ed for  at  lola.  This  was  a  dodger  about  12 
by  18  Inches,  purporting  to  advertise  a  sale 
of  new  woolens  "direct  from  the  big  John 
Hall  Tailoting  Company."  At  tbe  bottom 
were  tiiese  words: 

John       Tailor  Han. 
1M  8a  Wsshingtoo  Bl.  I«la,  Kansas. 

This  was  the  location  of  Mrs.  Stelnman's 
storeroom.  lAter  he  received  by  mall  from 
tbe  defendant  a  letter  on  stationery  con- 
taining an  Illustration  shown  by  Exhibit  7. 
This  gives  tbe  address  of  the  general  offices 
an  407,  409,  411,  416,  417  South  Sangamon 
Street,  Chicago.  It  has  an  attractive  cut  of 
a  nine-story  building,  from  the  flagstaff  of 
ythicb  flies  a  pennant  with  the  device  "John 
EalL"  At  tbe  foot  of  the  flagstaff  and  at 
r^ht  angles  are  two  signboards  each  contain- 
ing the  name  of  John  Hall  facing  the  two 
streets  on  which  the  building  appears  to  cor* 
ner.  Printed  over  the  cut  of  this  building  are 
the  words: 

John        Tailor  Hau, 
(Incorporated) 

Branch  Stores  in  all  Principal  Cities 
Cable  Address  "HaU  Mark" 
In  a  ^ort  time  Grant  Bllbe  succeeded 
Holmes,  who  turned  the  business  and  sup- 


plies ba<^  to  Paden  and  took  a  receipt  from 
him  filled  out  on  a  blank  form  with  the  print- 
ed signature  "John  Hall,"  under  which  Paden 
signed  "By  C  E.  Paden."  Paden  and  BUbe 
secured  a  written  lease  from  the  plaintiff, 
whldi  by  direction  of  Paden  was  signed 
"John  Hall  Tailoring  Co.,  Grant  BUbe,  Mgr." 
Bilbe  gave  up  the  business  at  the  end  of  two 
months,  and  was  checked  out  by  Paden,  who 
receipted  for  certain  display  ends  and  equip- 
ment belonging  to  John  Hall,  In&,  Chicago, 
IlL,  and  signed  tbe  receipt  "C.  B.  Paden." 
This  was  typewritten  and  not  on  a  printed 
form. 

Bilbe's  successor  was  L.  L.  Black,  who  was 
told  by  Paden  that  the  latter  had  leased  the 
building.  Black  received  1,000  tdrculars  like 
the  one  already  described,  which  were  print- 
ed by  Paden.  Paden  told  Black  that  he  was 
the  company's  district  manager,  anything 
that  he  did  "the  company  would  go  behind"  ; 
that  the  company  would  pay  the  rent  and  ad- 
vertising expenses  except  the  little  locals 
which  were  to  be  put  into  the  paper  at  lola 
for  which  Black  was  to  pay.  Black  signed 
a  printed  ai^licatlon  and  agreement  reciting 
the  apt>olntment  as  the  exdnstve  representa- 
tive In  lola,  Kan.,  of  Jdba  'BaXi,  Inc.,  of 
Chicago,  111.,  containing  the  agreement  that 
"I  will  conduct  this  as  an  ecnduslve  branch 
stoT^"  and  the  further  agreement  to  keep 
fully  Insured  for  the  benefit  of  Solux  HaU, 
Inc.,  any  and  all  parts  of  the  necessary  out- 
fit furnished  him,  and  to  return  the  same  In 
whole  or  In  part  as  called  for  within  two 
days  after  receipt  of  notice.  Black  conducted 
the  business  for  about  24  days,  and  althou^ 
diecked  In  by  Padw  does  not  appear  to 
have  been  che<Aed  out  blm.  Hie  deposi- 
tlott  of  Karl  Jackson  was  taken  by  the  de- 
fendant at  Its  office  In  Chicaga  Mr.  Jack- 
son testified  that  the  defendant  w&b  an  IIU- 
noia  corporation  with  a  president,  treasurer, 
secretary,  and  vice  president,  himself  being 
the  credit  man  and  general  manager;  that 
Ms  duties  were  "the  employment  of  sales- 
men, the  Instruction  of  them  and  their  duties, 
the  ovorseelng  of  credits,  and  the  general 
routine  of  office  woA."  He  testified  that 
3vim  Hall  had  never  t^erated  stores  In  any 
dtles  whatever  In  the  name  of  J<^n  Hall 
Tailoring  Company ;  that  the  by-laws  of  the 
oorpwation  provide  that  all  written  instru- 
ments fOiall  be  stened  In  the  name  of  the  com- 
pany by  the  prestd«it  and  attested  by  the 
secretary,  attat^Ing  the  corporate  seal  (  that 
Holmes  operated  a  store  in  lola  under  the 
name  of  John  Hall  Tailoring  Company ;  that 
John  Hall  bad  no  Interest  whatever  in  the 
profits  derived  from  such  store ;  that  the  re- 
lation between  John  Hall  and  C.  E.  Paden 
was  that  of  Mnployer  and  employ^ ;  that  the 
witness  employed  Mr.  Paden  In  the  capacity 
of  salesman,  and  that  his  duties  consisted  of 
soliciting  orders;  that  he  gave  Paden  specific 
instructions  to  have  merchants  handle  John 
Hall's  line  of  merdiaudlse,  sending  the  orders 
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Into  tlie  factory  to  4ie  made  up  aa  per  tbe 
m»^:hant's  liutnictioas ;  that  Mr.  Paden  had 
no  authority  to  do  anything  besides  soUdtlDg 
ordws  from  merchants ;  that  he  had  no  au- 
ttiority  to  collect  from  the  merchants  or  to 
execnte  instruments  for  John  Hall  or  to  make 
any  special  arrangements  with  customers. 
Although  he  gave  the  names  of  those  he  said 
were  officers  of  the  defendant  corporatl(»i, 
neither  the  testimony  of  any  of  them  nor  that 
of  Mr.  Paden  himself  was  offered. 

Without  going  further  Into  the  matter, 
quoting  from  more  of  the  volumlnons  evi- 
dence, it  la  enough  to  say  that  from  the  rec- 
ord we  are  satisfied  with  the  trial  court's 
view  of  Paden's  agency,  and  find  no  error  in 
respect  to  the  admission  of  evidence  In  rela- 
tion thereto. 

The  defradant  reauested  the  court  to  In- 
struct  that  in  case  of  breach  of  contract  by 
one  party  It  becomes  the  duty  of  the  other 
to  use  reasonable  diligence  to  minimize  the 
damages  resulting  from  such  breach ;  also 
that  unless  the  Jury  should  find  that  the 
plaintiff  when  she  learned  of  the  breach  of 
the  lease  used  ordinary  diligence  and  efforts 
to  rent  the  building,  they  should  not  allow 
any  damages  resulting  from  such  lack  of  ordi- 
nary diligence.  These  instructions  were  re- 
fused. The  Jury  were  <^rged  that  if  they 
should  find  for  the  plalntlfl  upon  her  first 
cause  of  action  she  would  be  entitled  to  re- 
cover rent  at  the  rate  of  $35  a  month  for  one 
year  from  May  1,  1914,  less  amonnt  paid  to 
her  upon  the  lease,  and  also  less  any  amount 
of  rent  she  may  have  received  from  the 
premises  for  the  months  of  March  and  April, 
1915.  They  found  for  the  plaintiff  In  the 
sum  of  1^5  and  costs.  The  plainUfC  testi- 
fied that  she  received  only  two  months'  rent 
from  the  defendant,  and  two  months'  rent 
from  Mr.  Parrott,  who  moved  In  March  1, 
1915. 

Counsel  are  correct  In  their  contention  that 
It  was  the  duty  of  tbe  plaintiff  to  use  ordi- 
nary diligence  to  minimize  the  damage  caus- 
ed by  tbe  defendant's  abandonment  of  the 
lease.  Brown  v.  Cairns,  83  Kaa  684,  66  Pac. 
639,  and  cases  dted;  Atkinson  v.  Klrkpat- 
rlcb,  00  Kan.  515,  135  Paa  579;  Maddux  v. 
Telegraph  Co.,  92  Kan.  619,  141  Paa  585. 
The  answer  of  John  Uall  made  no  mention  of 
failure  In  this  respect  on  the  part  of  plaintiff, 
but  denied  indebtedness,  and  denied  any  con- 
tractual relation  whatever  with  her.  While, 
according  to  many  authorities,  the  defendant 
might  have  shown  lack  of  ordinary  care  in 
this  respect  under  its  denial,  no  attempt  so 
to  do  was  made.  In  some  Jurisdlctitnis  each 
n  defense  must  be  specially  pleaded.  IS 
Cyc.  1S2;  8  B.  C.  L.  161,  p.  618;  14  M.  A.  L. 
P.  73,  I  68;  4  Sedgwldc  on  Damages  (9th 
Ed.)  f  1271a,  and  cases  dted  in  note ;  Pom- 
eroy  on  Code  Remedies  (3d  Ed.)  H  607,  60S, 
and  603  et  seq. 

In  view  of  the  terms  of  the  lease,  the  al- 


legationB  of  the  second  amended  p^idon,  thi 
amount  collected,  the  sum  sued  for,  and  the 
amount  recovered,  the  defendant  cajurat  la 
the  absence  of  any  allegati<Ki  or  evidence 
touching  the  qaestlon  Justly  complain  of  tiie 
court's  refusal  to  give  the  requested  Instruc- 
tions. Yarious  other  matters  are  pressed, 
but  are  not  of  sufiQdent  Importance  to  merit 
any  further  extension  of  this  opinion. 

The  conclusion  reached  by  the  triers  of 
fact  was  approved  by  the  court  below  and 
supported  by  the  evidence. 

The  Judgment  is  affirmed.  All  tbe  Jus- 
tices concurring. 


SATLOBS  V.  STATS  BANK  OF  AIXEN 
et  aL    Plo.  20674.) 
(Supreme  Court  of  Kansas.    Jan.  %  tBlt. 
On  Behearing,  Mareh  10,  1917.) 

(Bf/ttabiu  by  the  Comi.) 

Tl  Banks  anh  Bankiko  ^»150— Ovkbdsafis 

— Agbeement. 
It  is  not  ultra  vires  for  t  bank  to  agree  t» 
honor  overdraft  checks  for  a  regular  cnstomer. 

[E)d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  455-464V&;  Dec.  Dis- 
«=9l5aj 

2.  Bahks  Ann  BAirKMa  «s»101— OvKBDSAni 

— AOBEEllXHTB. 

When  an  agreemcott  has  been  effected  where- 
by certain  proms  and  advantages  have  been  pro- 
cured by  a  banking  corporation,  a  defense  that 
the  contract  was  ultra  vires  will  not  be  coonte- 
nanoed  to  permit  the  bank  to  avdd  its  under 
taking  pursuant  to  such  contract 

[Ed.  Note.— For  oQitx  cases,  see  Banks  and 
BankinK.  Cent  Dig.  Sf  2S7»  238;  De&  Dig. 
^lOL] 

3.  Banes  and  Bankxno  «b9160— AosKncEins 

— LlABILITT. 

^e  preddoit  of  a  bank  made  an  agreenteat 

with  a  stock  buyer  whereby  the  tatter  was  to 
purchase  live  stock  and  ship  them  to  market 
and  pay  for  tbem  by  drawing  checks  on  tbe 
bank.  Tbe  bank  agreed  to  pay  these  checks, 
and  was  to  receive  |3  per  carload  of  the  lire 
stock  thus  bought  and  shipped,  and  8  per  cent 
interest  on  the  money  used  m  this  buslnesa 
The  returns  from  the  shipments  were  made  to 
the  bank,  and  the  sto<^  buyer's  account  icas 
credited  from  time  lo  time  with  the  net  prooeedc. 
Held,  that  the  bank  cannot  avoid  its  liability  to 
pay  a  chedc,  given  in  payment  of  cattle  par- 
chased  by  the  wtoA  bnyer  puraoant  to  sndi 
agreement 

[Ed.  Note,— For  other  cases,  see  Banks  and 
BaukiHR,  Cent  Dig.  {}  455^64% ;  Dec  Di«. 
48=>150.] 

4.  Banks  aho  Bakkzno  ^^ISO-OvKBDaAFrs 

— AORBEHBNTS— CONSIDEBATION. 
The  connderatlon  for  sudi  an  agreement  be- 
tween the  bank  and  its  customer  considered,  and 
held  auffldent  to  support  the  contract 

[Ed.  Note.— For  other  cases,  itee  Banks  and 
Banking,  Cent  Dig.  H  455-464^ ;  Dee.  Die. 

Appeal  from  District  Court,  tjycn  Conaty. 

Action  by  T.  M.  Saylors  against  the  State 
Bank  of  Allen  and  others.  lYom  a  Jodgmoit 
for  plaintiff,  the  defendant  bank  appeals. 
Affirmed. 
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W.  S.  Kretsinger,  R.  H.  Hamer  and  H.  B. 
Ganse,  all  of  Emporia,  for  appellant  W.  L. 
HaKslna  and  O.  T.  AUierton,  both  of  Em- 
poria, for  appellee. 

DAWSON.  J.  The  State  Bank  of  Allen  ap- 
peals from  a  Judgment  in  wMcb  it  was  held 
liable  for  tbe  face  value  of  a  check  drawn  by 
a  customer  of  the  bank  in  favor  of  tbe  plain- 
tiff, and  which  the  bank  declined  to  pay. 
The  clrcmnstancee  which  were  held  to  BUb- 
Ject  the  bank  to  liability  on  the  check  may 
be  briefly  stated:  The  village  of  Allen  Is  sit- 
uated In  a  stock-raising  district  in  the  north- 
ern part  of  I/yon  county.  A  man  by  the 
name  of  Kelly  was  one  of  the  local  stock 
buyers.  He  needed  funds  with  which  to  do 
business,  and  some  years  ago  Kelly  and  Wil- 
liam Hood,  president  of  the  bank  o£  Allen, 
made  an  oral  agreement  by  which  Kelly  was 
to  go  about  the  community  purchasing  live 
stock,  and  that  be  should  Issue  checks  on  the 
bank  of  Allen  in  payment  therefor,  and  the 
bank  agreed  to  honor  Kelly's  checks  thus 
drawn.  Tbe  cattle  were  to  be  shipped  to  the 
Kansas  City  Ilye  stock  market,  and  the  net 
proceeds  to  be  credited  to  Kelly's  account, 
less  Interest  at  8  per  cent,  on  the  ftums  of 
numey  thus  used  by  Kelly,  and  less  also  the 
sum  of  93  per  car  of  live  stock  which  the 
bank  should  receive  for  financing  Kelly's 
transactions.  Pursuant  to  this  arrangement 
K^ly  prosecuted  the  baslness  of  stock  buy- 
log  throughout  that  community  for  several 
years.  The  bank  honored  his  cdieeks,  and 
usually,  bat  not  invariably,  exacted  Its  toU 
of  (3  per  car.  It  does  not  appear  that  it 
regularly  or  rigidly  exacted  Interest  on  Kel- 
ly's overdrafts,  but  it  always  paid  his  checks 
according  to  their  mutual  understanding,  ex- 
cept the  check  which  is  the  subject  of  this 
lawsuit 

It  appears  that  in  1916  the  bank  commls- 
Hioner  began  to  object  to  the  bank's  method 
of  transacting  bosiness  with  Kelly,  and  some 
slight  changes  were  made  In  their  mode  of 
doing  business.  Thereafter  the  cattle  were 
shipped  to  Kansas  City  in  the  name  of  Wil- 
liam Hood,  president  of  the  bank;  and  at 
one  time  Hood  personally  loaned  Kelly  $1,000 
to  extinguish  his  overdraft  and  to  give  blm 
some  working  capital.  In  a  further  effort  to 
satisfy  the  bank  commissioner,  the  bills  of 
lading  for  the  cattle  shipped  to  Kansas  City 
were  attached  to  sight  drafts  drawn  on  the 
Kansas  City  consignee  for  the  approximate 
value  of  the  live  stock  shipments,  and  Kelly 
was  immediately  credited  by  the  bank  with 
tbe  sum  of  each  sight  draft  thtis  drawn,  so 
tliat  under  the  new  mode  of  bookkeeping 
between  Kelly  and  the  bank,  his  overdrafts 
would  not  be  so  large«  nor  so  common,  nor 
continue  for  several  days  at  a  time  as  was 
the  case  when  the  bank  merely  carried  Kelly's 
orerdrafts  until  the  returns  on  the  shipments 
arrived  frcnn  Kansas  City.  Kellj'  did  not 
tmep&e  in  hla  stodc  buying  business,  although 
tt  aoregated  over  $40(M)00  In  Tolome  dur- 


ing the  years  when  the  bank  thus  financed  hla 
transactions.  When  his  cattle  sales  In  Kan- 
sas City  did  not  show  a  profit,  tbe  bank  did 
not  exact  its  share  of  fS  per  car.  One  time 
the  president  of  the  bank  told  Kelly  that  he 
was  paying  too  much  for  cattle,  and  Kelly 
asked  him:  "Are  you  going  to- quit  me?" 
Hood  repUed:  "No:  I  will  not  quit  yon." 
Kelly  said:  "Whenever  you  get  ready  to 
quit,  let  me  know  in  time,  so  I  can  quit  clear 
with  the  people."  Hood  aald:  "I  will  give 
you  ^enlr  of  time,  we  alnt  gtdng  to  quit 
you." 

Thus  the  relations  of  Kelly  and  the  hank 
continued  until  August,  1916,  when  Kelly 
bought  27  cattle  from  the  plaintiff  and  gave 
his  check  for  $1,880  on  the  Bank  of  Allen  la 
payment  therefor  In  the  usual  mannear.  The 
cattle,  or  most  of  them,  were  shipped  to  Kaib 
aas  City  in  the  name  of  William  Hood,  presi- 
dent of  th*  bank,  in  the  usual  nuumer.  Some 
of  plalntUTs  cattle  were  traded  for  others 
which  were  ahim>ed  In  their  stead.  The 
plaintiff  deposited  tbe  dwA  In  an  Emporia 
bonk,  and  in  due  conrae  It  was  inresented  to 
the  defendant  bank,  where  it  was  dlrtuuiorad 
and  protested.  The  bank  Informed  the  plain- 
tiff that  Kelly's  balance  In  the  bank  at  that 
time  was  1905.78.  and  that  If  plaintiff  would 
procure  a  diet^  from  Kelly  fbr  that  sum  It 
would  pay  It.  The  fOalntlfl  dedUned,  and. 
having  learned  later  at  the  arrangonent  out 
lined  above,  he  bron^t  this  action  againt 
Kelly  and  tiie  bank,  and  recovered  judgment 
for  the  full  anMinnt  and  Intweat 

The  bank  appeal%  and  aaatgns  emnr:  (1) 
The  bank's  arrangement  to  pay  Kelly's  checks 
wae  nltra  viiee  and  void ;  &)  no  conaldera- 
thm;  (3>  Incompetent  evidence;  (4^  InatraC' 
ti(HUi  glvrai  and  refused;  (5)  that  the  special 
findings  entitled  defmdant  to  Judgment. 

[1]  There  la  not  much  merit  In  the  cmten- 
tlon  Uiat  the  bank's  arrangemoit  to  pay 
Kelly's  checks  was  nltra  vires  and  void.  Cer- 
tainly tbe  statute  (Gen.  Stat  1900.  |  49S) 
wbldi  provides  that  the  offlora  of  a  bank  who 
pays  out  the  bank's  funds  tm  an  overdraft 
Is  hlms^  personally  liable  to  the  bank  for 
such  payment  does  not  so  declare.  That 
statute  simply  adds  an  additional  aeenrlty 
to  the  bank  for  such  payments.  Chapter  88 
of  the  Laws  of  1015,  which  forbids  banks  to 
engage  in  trade  or  commerce,  doea  not  cover 
such  transBCttons  as  those  of  Kelly  and  the 
bank.  The  bonk  was  not  buying  and  sdllng 
live  tAoA.  It  was  furnishing  funds — ^loaning 
mtn^ — ^to  Kelly  to  engage  In  this  business, 
and  this  la  one  of  the  principal  l^^ltlmato 
functions  of  banking.  We  do  not  nndov 
stand  that  even  the  federal  law  or  its  admin- 
istration puts  an  absolute  ban  on  overdrafts. 
And  the  state  bank  commlssioner'B  dlrcnlar 
letter,  announdng  his  intention  to  co-operate 
with  the  Comptroller  of  the  Currency  to  re- 
strict the  allowance  of  overdrafts,  says: 

"In  future,  no  overdraft  will  be  allowed  with 
the  consent  of  this  department,  and  if  upon 
any  report  or  examination  of  any  state  bank 
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operating  under  the  laws  of  this  atate,  it  la  dia- 1 
closed  that  any  overdraft  or  caah  item  has  been 
allowed  to  continae  for  a  period  of  ten  da^s, 
audi  fact  shall  be  ccotsidered  evidence  of  un- 
wise management  wd  shall  neoeamtate  more 
frequent  examinations. 

"After  March  1,  1915.  any  overdrafts  or  cash 
item  that  have  been  carried  for  ten  days  must ' 
be  immediately  charged  from  the  bank's  asseta." 

[2]  It  is  obTiods  from  the  paragraidis  Just 
quoted  that,  by  the  operative  interpreta- 
tions of  the  chief  officer  administering  onr 
state  banking  law,  overdrafts  are  not  il- 
legal, for  certainly  the  bank  commissioner- 
did  not  thus  Intend  to  countenance  infrac- 
tions of  a  poaltlTe  statute  for  intervals  of 
less  than  ten  days.  The  restriction  and  dls- 
<x)uragement  of  overdrafts  is  wise  supervi- 
sion of  banking  and  wise  bank  management, 
and  ordinarily  they  are  only  to  be  tolerated 
vhen  practiced  with  great  prudence  and 
within  narrow  limits  (Laws  1916,  c.  92),  but 
their  absolute  prohibition  must  await  fur- 
ther action  by  the  Legislature;  and  an  nn- 
'dertaking  by  a  bank  to  honor  an  overdraft 
by  paying  the  check  of  a  r^nlar  customer 
<A  the  bank  for  a  purchase  of  cattle  which 
are  assigned  to  the  president  of  the  bank, 
and  the  proceeds  of  tbe  sale  of  which  are 
handled  by  the  bank  for  Its  protection,  can- 
not be  avoided  on  a  specious  plea  of  ultra 
Tires,  nor  1^  the  tact  that  the  bank  commis- 
sioner disapproves  the  practice  of  allowing 
overdrafts.  Tbe  prudence,  or  lack  of  pru- 
dence, In  tbe  conduct  of  the  bonk  concerns 
the  bank  commissioner,  and  the  offlcera, 
stockholders,  and  depositors  of  the  bank. 
But  the  liank's  agreement  to  furnish  funds 
to  Its  customer,  Kelly,  for  legitimate  busi- 
ness concerns  those  for  whose  beoeflt  the 
agreement  was  made,  and  the  plalnttOF  was 
one  of  tbe  latter.  Anthony  v.  Herman,  14 
Kan.  404;  Ballard  v.  Bank,  91  Kan.  91,  13S 
Pac.  985,  U  R.  A.  1916C,  161;  Norman  v. 
RuUman,  03  Kan.  791,  794,  145  Pac.  818; 
Bank  of  Garnett  v.  Cramer,  7  Kan.  App.  461, 
63  Pac.  584;  German  Nat  Bank  v.  Grin- 
stead,  21  Ky.  Law  Rep.  674,  62  S.  W.  951. 

[S]  Viewing  this  question  from  another 
an^,  it  sbould  be  noted  that,  pursuant  to 
tbe  arrangement  between  Kelly  and  tbe  bank 
by  wblch  Kelly's  checks  were  to  be  honored, 
the  title  to  plaintiffs  cattle  passed  to  the 
president  of  the  bank,  and  they  were  shipped 
in  the  tatter's  name  to  Kansas  City,  and  the 
proceeds  thereof  went  to  swell  tbe  bank's 
assets — to  meet  Kelly's  checks,  of  course — 
but  nevertheless  they  became  assets  of  the 
bank.  In  such  a  situation,  the  bank  could 
not  escape  Its  obligation  to  pay  Kelly's  check 
for  plaintiff's  cattle,  even  If  its  agreement 
with  Kelly  was  ultra  vires.  In  Cooper  v.  Na- 
tional Bank,  40  Kan.  6,  8,  18  Pac.  937,  939, 
it  was  satd: 

"It  is  claimed  that  because  the  defendant  Is 
a  national  bank,  it  had  no  right  to  take  this 
proper^  and  affree  to  turn  back  the  proceeds  to 
plaintiff,  and  that  the  caahier.  in  mnVing  this 
agreement,  exceeded  his  authority.  The  bank 
took  the  property  to  secure  its  own  claim;  it 
was  all  persoial  prtvartgr,  and  was  not  of  nMre 


than  twice  tba  value  of  the  claim  to  be  secured ; 
it  received  the  property,  secured  its  own  claim, 
and  then  refused  to  account  for  the  balance. 
We  think  if  it  bad  the  power  to  take  tlie  prop- 
erty and  secure  its  own  claim,  it  oncht  to  nave 
power  to  pay  back  the  balance  to  pudntiff.  It 
would  be  a  ver^  strange  proposition  of  law  for 
tbe  bank  to  receive  property  upon  a  chattel  mort- 
gage or  an  agreement  to  secure  ila  own  claim, 
and  not  be  compelled  to  account  tor  any  balaact 
remaining  after  its  own  claim  was  satufied." 

The  case  of  Ballard  v.  Bank,  01  Kan.  91. 
97,  136  PaC;  936,  937  (L.  R.  A.  10160.  161). 
Is  not  altogether  like  the  presoit  case,  but 
is  pertinent  on  the  question  of  ultra  vires, 
where  It  Is  said: 

"It  is  SDggested  that  the  makii^r  of  audk  aa 
agreement  waa  t>eyond  tha  power  of  the  pre*- 
ident  of  a  national  bank,  or  of'the  bank  itself. 
The  contract  was  not  immoral  or  forbidden,  aDd 
even  if  when  made  it  was  invalid  for  want  ot 
capacity  on  the  part  of  the  officer  or  of  tbe 
bank,  it  was  so  far  carried  ont  that  a  defense 
on  that  ground  cannot  auccessfnllj  be  interpoi:-  i 
ed.  See  cases  cited  ia  Harris  v.  Gas  Co-  tt> 
Kan.  760.  83  Pac.  112S  [IS  L.  B.  A.  (N.  &) 
1171]." 

Plaster  Co.  v.  Blue  Rapids  City  Township, 
77  Kan.  680,  96  Pac  68,  SyL  par.  2;  Oty 
of  Bmporia  r.  Telephone  Co.,  88  Kan.  413, 
462,  129  Pa&  187;  Hanna  v.  RaUway  Co, 
80  Kan.'  SOS,  608,  182  Pac.  154. 

To  summarize  tills  phase  of  the  case,  the 
arrangement  between  Kelly  and  the  bank 
was  not  illegal,  though  the  statute  fixes  a 
personal  llal^ty  on  bank  officers  who  pay 
overdrafts,  nor  although  the  bank  commis- 
sioner requires  overdrafts  of  more  than  tea 
days'  duration  to  be  charged  off.  And  if  an 
agreement  to  pay  overdrafts  was  ultra  vires, 
the  bank  could  not  avoid  its  agreement  to 
pay  them  when  it  had  appropriated  the, con- 
sideration for  tbe  overdraft  checks  issued 
pursuant  to  such  agreement 

[4]  The  contention  that  there  was  no  con- 
sideration for  the  bank's  agreement  to  pay 
Kelly's  checks  needs  little  discussion.  It 
was  to  receive  fS  per  car  for  all  live  stock 
purchased  and  shipped  by  Kelly  pursuant  to  | 
the  understanding  between  Kelly  and  the 
bank.  That  it  did  not  always  exact  that 
sum  is  immaterial.  It  exacted  that  sum  oa 
about  350  carloads.  Kelly  transacted  abont 
9400,000  worth  of  boslnesa  tiirough  the  bank 
as  a  result  of  this  arrangement  Such  ex- 
tensive dealings  might  well  tend  to  stlma- 
late  and  develop  the  bank's  general  businesa 
These  considerations  were  sufficient  More- 
over, the  president  of  tbe  bank  took  title  to 
the  cattle  acquired  from  pl^tlfl,  and  the 
bank  k^  control  of  the  proceeds  of  tbe  cat- 
tle witbln  Its  own  bands.  This  vres  anotha 
suffident  oonslderatldn. 

Tbe  evidence  to  which  defendant  objects 
reads: 

"Q.  Mr.  Kelly,  I  wish  yon  would  state  to  tbe 
Jury  whether  the  agreement  that  yon  teetifit^  to 
yesterday,  as  having  been  made  with  the  bank, 
in  January,  1909.  was  ever  changed  or  modified 
in  substance?  (The  defendant  objected  to  the 
question  for  the  reason  that  it  called  tor  a  con- 
dusitai  of  the  witness,  and  not  a  statement  of 
a  Uxst,  and  Is  Inoonq^ataat,  irrelevant,  and  Uar 
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material,  and  is  not  proper  nbattal  becanse 
fully  covered  in  direct  ewniMtkm.)  A.  It 
waa  new  changed." 

Having  proved  the  orlebul  contract  and 
tfae  conduct  of  the  paxtlM  ponuaot  to  It, 
afflrnutlTe  testbnony  that  It  was  never 
dianged  was  unnecessary;  tmt  one  feature 
of  the  defense  was  that  to  comply  with  the 
requlraueots  of  the  bank  conamlaaloner  a 
change  In  the  mode  of  tni8ln«a  between  Kelly 
and  the  bank  waa  InsUtuted.  On  that  point, 
the  evidence  of  Kelly  was  competott  as  re- 
buttal, and  It  was  Introduced  as  Bucb.  Were 
It  otherwise,  Its  Introduction  would  not  be 
fiital.  OlT.  Oode,  f|  141,  SSL  (Qen.  St  1909. 
K  5734,  6178). 

niere  was  no  error  In  the  court* s  refusal 
to  Instruct  tbe  ]nry  to  return  a  Terdict  for 
the  defendant.  We  hare  eramlned  the  In- 
Rtrocttons  gfr&i  and  refused,  and  we  think 
those  i^ven  fairly  corered  all  phases  of  the 
controveny.  bnt  we  discover  nothing  therein 
which  needs  discussion. 

A  scrutiny  of  the  spedal  iln^Ungs  does  not 
show  them  to  be  Incontdstoit  with  the  gen- 
eral verdict,  and  tbe  first  and  most  important 
of  these  rendered  a  Judgment  fOr  the  defHi^ 
ant  Impossible.  It  reads: 

"Q.  1.  At  the  tiniK  of  the  purchase  of  the 
Sarlora  cattle  fay  Kdly  and  die  Issnance  of  the 

check  in  controvertiy,  was  there  a  contract  be- 
tween defendant  Kelly  and  defendant  tbe  State 
Bank  of  Allen  to  the  ireneral  effect  that  defend- 
ant Kelly  flhonld  buy  live  atock  and  draw  checks 
npon  the  defendant  bank  in  payment  therefor, 
and  that  tbe  defendant  bank  should  pay  said 
rhec&s  reeardless  of  the  state  of  the  defendant 
KpIIt's  acooont  with  said  defendant  bank?  A. 
Tea." 

Whether  the  bank  was  to  pay  all  Kelly's 
checks  or  only  to  pay  so  far  as  the  return 
drafts  fOr  stock  shipments  would  meet  waa  a 
fair  qnesUon  for  the  Jury,  and  tbe  general 
verdict  has  resolved  it  against  the  defend- 
ant. Nowhere  do  we  find  anything  substan- 
tial or  prejudicial  on  which  to  disturb  this 
judgment,  and  consequently  It  is  f<Wr»»wl 
All  the  Justices  concurring. 

On  Rehearing 

In  a  petition  for  a  rehearing,  whldi  rear- 
fmes  appdlaufs  contentlonB  as  originally  pre- 
opnted.  but  whldi  were  disposed  of  in  our 
opinion,  and  about  whKA  we  are  still  satis- 
lied,  it  Is  said: 

"The  court  omits  all  reference  to  oae  of  the 
nottt  important  points  relied  npon  by  appellant^ 
to  wit.  KeOy'a  fraud  on  t\e  bank," 

What  counsel  for  appellant  had  to  say 
about  this  in  their  brief  waa  not  overlooked, 
althoQgh  it  was  not  considered  necessary  to 
comment  on  it  In  our  opinion.  However,  in 
deference  to  criticism  of  counsel,  we  now 
make  the  observatiDn  that  the  record  does 
not  disclose  any  fraud  on  the  part  of  Kelly ; 
Qo  fraud  was  pleaded  aa  a  defense  to  the  ac- 
tion, and  tfae  first  finding  of  the  Jury,  quoted 


in  our  oplnicm  in  full.  Is  conclusive  against 
the  appellant's  contention. 

Tbe  petition  fOr  a  rehearing  Is  denied.  AU 
the  Justices  concurring. 


HAUCK  T.  YALLBT  FALLS  AEEBCAimLD 
CO.  et  aL   (No.  2066T.) 
(Supreme  Court  of  Kansas.    Feb.  10,  1917. 
Rehearing  Denied  March  16.  1917.) 

Tbxal  ♦=»868(1)  —  Vebdict  —  Spiciai,  and 
General  VEBDicrr^lHCOKSiffrEKCi. 
Where  special  findings  of  the  jury  are  in 
conflict  with  the  general  verdict,  inconsistent 
with  each  other,  and  part  of  them  are  contrary 
to  the  evidence  in  the  case,  the  verdict  should 
be  set  aside  and  a  new  trial  ordered. 

[£d.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  IS  857-860,  87K,  878.] 

Appeal  from  District  Court,  Jefferson 
County. 

Forcible  entry  and  detainer  by  EUzabeth 
B.  Hauck  against  the  Valley  Falls  Mercantile 
Company  and  aAotfaer,  DavU  Mercantile 
Company,  interpleader.  Verdict  and  special 
findings  dti  appeal  againi^  tbe  Davis  Mercan- 
tile Company,  and  defmdants  app^  Be- 
veraed,  and  cause  remanded  for  new  triaL 

B.  D.  McKeever  and  F.  B.  Jackson,  both 
of  Topeka.  for  appellants.  J.  B/  Larimer,  of 
Topeka,  and  Henry  N.  CaseUw,  of  Oska- 
loosa,  fMr  appellee. 

JOHNSTON,  a  J.  TUs  was  a  proceeding 
In  forcible  entry  abd  detainer,  brought  by 
EllEabeth  B.  Hauck  against  the  Valley  FalU 
Mercantile  Company  and  L.  Beard,  before  a 
Justice  of  tbe  peace.  Notices  purporting  to 
tramlnate  the  toianey  and  for  surrender  of 
the  premises  were  served  upon  them.  The 
'Davis  Mercantile  Company  intervened,  ally- 
ing that  it  was  In  possesslra  of  the  prem- 
ises, and  that  notices  had  not  been  given  nor 
action  brought  against  the  proper  party.  An 
appeal  was  t;aken  from  the  Judgment  of  the 
Justice  of  tbe  peace,  and  at  a  trial  in  the  dis- 
trict court  the  verdict,  which  was  accompa- 
nied by  eq^edal  findings,  was  that  the  Davis 
MercantUe  Company  was  guilty. 

It  appears  that  the  premises  in  question 
and  the  stock  of  mercbaudlse  in  them  had 
been  owned  by  Lou  Hauck,  who  negotiated  a 
sale  of  both  with  Frank  B.  HarrisoO,  but 
the  deed  to  the  property,  at  Harriscm's  In- 
stance, was  made  to  D.  J.  Owens,  who  exe- 
cuted a  mortgage  to  Hauck  for  part  of  the 
purchase  price.  The  goods  were  sold  by  Har- 
rison to  Gregory  &  Castile,  and  a  lease  of 
the  store  building  for  30  days  with  the  priv- 
ilege of  two  years  at  $50  per  month,  was  as- 
signed to  them.  The  merchandise  was  sold 
and  the  rights  under  the  lease  were  trans- 
ferred by  Oregory  &  Castile  to  the  Davis 
Mercantile  Company,  and  the  latter  went  in- 
to possession  on  February  1ft,  1915.  That 
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company  conducted  the  buslneas  for  several 
weeks  tbrough  A.  L.  Beard,  and,  having  ad- 
Tertlaed  and  ofFered  a  prize  for  a  trade-name 
f<Mr  the  store,  the  Valley  Falls  Mercantile 
Company  was  chosen  as  a  name,  and  Beard 
was  placed  In  charge  as  manager.  The  Val- 
ley Falls  Mercantile  Company  was  not  or- 
ganized as  a  corporation,  bat  It  transacted 
all  Its  business  under  that  name,  and  there 
was  no  public  record  that  the  Davis  Mercan- 
tile Company  was  the  owner  of  the  store. 
There  Is  some  conflict  in  the  testimony  as  to 
whether  it  was  generally  known  that  the 
Davis  Mercantile  Company  was  the  ownsr. 
About  the  time  the  Davis  Mercantile  Com- 
pany brought  the  stock  an  action  to  foreclose 
the  mortgage  was  begun,  and  Beard  and  the 
Valley  Falls  Mercantile  Company,  as  a  corpo- 
ration, were  made  parties  defendant,  but  not 
the  Davis  Mercantile  Company.  A  receiver 
was  appointed  who  collected  the  rent  of  $50 
a  month  from  the  Valley  Falls  Mercantile 
Company  until  about  the  time  of  his  dis- 
charge Jnly  8,  lOlS.  The  first  payment  of 
rent  by  the  Valley  Falls  Mercantile  Company 
was  made  to  the  receiver  at  the  oflSce  of  the 
Davis  Mercantile  Company.  Judgment '  of 
foreclosure  was  rendered  Jane  10,  191G,  in 
which  the  Valley  Falls  Mercantile  Company 
and  It.  Beard  were  barred  of  all  riglit,  title, 
or  Interest  In  the  mortgaged  premises.  It 
appears  that  officers  or  agents  of  the  Davis 
Mercantile  Company  had  knowledge  of  the 
foreclosure  proceedings.  After  the  Judgment 
a  settlement  was  reached  by  which  Owens  re- 
conveyed  the  property  to  plaintiff,  to  whom 
Lou  Hanck  had  previously  assigned  the  mort- 
gage, Owens*  deed  reciting  that  the  property 
was  free  and  dear  of  all  incumbrances  ex- 
cept taxes.  On  July  6,  1B16,  a  notice  signed 
by  Elizabeth  Hauck  was  served  apcm  Beard 
as  manager  of  the  mercantile  company  to  va- 
cate within  SO  days,  and  on  August  7, 1915,  a 
3-day  notice  preparatory  to  this  action  was 
served.  The  evidence  Is  conflicting  as  to 
whether  or  not  the  plaintiff  knew  of  the  Da- 
vis Mercantile  Company's  interest  before  this 
proceeding  was  instituted. 

The  principal  contention  is  that  the  ver- 
dict should  have  been  set  aside  because  of 
inconsistencies  in  the  answers  to  the  special 
questions.  There  was  much  conflict  In  the 
testimony,  and  there  appears  to  have  been 
considerable  confusion  in  the  minds  of  the 
Jury  aa  to  the  controlling  facts  In  the  case. 
A  S-day  notice  to  an  adverse  party  to  sur- 
render possession  is  essential  to  the  com- 
mencement of  an  action  of  this  kind.  The 
general  verdict  finds  the  Davis  Mercantile 
Company  guilty  of  nnlawtal  d^entUm  of  the 
property,  but  the  Jury  made  a  special  fln^g 
that  no  notice  bad  been  served  iqion  IL  The 
verdict  and  Judgment  are  based  oa  the  tlie- 
oiy  that  the  Davis  MwcantUe  Company  had 
gained,  and  was  anlawfolly  withholding  poa- 
sesslon.  bat  there  vas  a  special  finding  that 
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the  company  was  not  In  possession  when  the 
action  was  b^un.  It  was  found  that  the 
Valley  Falls  Mercantile  Company  was  only  a 
trade-name  used  by  the  Davis  Mercantile 
Company,  but  It  appears  to  have  been  soed 
as  a  1^1  entity,  and  in  the  foreclosure  pro- 
ceeding was  sued  as  a  oorporatlon.  This 
case  was  tried  as  if  the  Valley  Falls  Mer- 
cantile Company  was  a  real  party,  and  the 
judgment  recognizes  It  as  a  separate  and  dis- 
tinct orgaiilzatiou.  In  this  action  It  was  al- 
leged that  Beard  and  the  Valley  Falls  Mer- 
cantile Company  had  been  holding  possession 
of  the  premises  as  tenants  at  will.  Notices 
were  served  on  them,  and  Judgment  for  res- 
titution was  rendered  against  both  of  them. 
In  the  answers  to  special  questions  it  was 
found  that  Beard  had  no  interest  In  the 
stock  or  business  conducted  at  the  store  oth- 
er than  being  an  employ^  or  manager  of  the 
Davis  Mercantile  Cconpany.  Although  find- 
ing that  the  Davis  Mercantile  Company  had 
no  possession,  it  was  in  effect  found  that 
Beard,  who  occupied  and  had  (diarge  of  the 
store,  was  an  employ^  or  manager  of  that 
company.  It  is  the  duty  of  the  court,  as 
plaintiff  contends,  to  harmonize  the  findings 
of  the  Jury  if  it  can  reasonably  be  done,  but 
these  findings  cannot  be  rectmciled  on  any 
reasonable  theory.  There  Is  a  direct  conflict 
between  the  general  verdict  and  some  of  the 
spedal  findings  and  many  inconsistendea  in 
the  findings  themselves.  The  conflict  Is  upon 
the  vital  Issues  of  notice  and  possession  by 
a  defendant.  Some  of  the  findings  are  con- 
trary to  the  testimony,  not  in  accordance 
with  the  theory  of  either  party,  and  are  not 
in  keeping  with  the  instrnctions  of  the  trial 
court.  It  Is  insisted  that  Judgment  should  be 
given  In  favor  of  the  Davis  Mercantile  Com- 
pany upon  the  special  findings;  that  it  had 
received  no  notice  and  was  not  in  posses- 
sion of  the  property ;  but  other  findings  are 
inconsistent  with  these,  and  a  Judgment  can- 
not be  directed  or  rested  on  findings  so  obvi- 
ously Inconsistent  as  these  are.  Anderson  r. 
Pierce,  62  Kan.  766,  64  Pac.  683. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


CHANDON  et  al.  v.  HOME  INS.  CO. 

(No.  20665.) 

(Supreme  Court  of  Kansas.    Feb.  10,  1917. 
Behearing  Denied  March  IS,  IfilT.) 

fSvUabtu  by  tht  Courts 

1.  IltBUBANCB    «=»335(4>— PiBl  InSUBiKM— 
IBON-SaTE  CLAUBE— DEFAULT—BFrECT. 

Wbeie  a  fire  insurance  policy  covering  a 
business  building  and  a  stock  oi  merchanuise 
contains  a  clause  reciting  that  the  assured 
agrees  to  make  an  annual  inventory  and  to  keep 
a  set  of  books  showinK  a  complete  record  of  Um 
buBtness  transacted,  includios  purchases,  sales, 
and  shipments,  and  that  such  inventory  and 
books  shall  be  securely  locked  in  a  fireproof 
safs  at  night,  and  at  all  times  when  the  store 
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Is  Dot  open  for  bnslnesa,  and  that  od  a  failure 
to  produce  snch  loTentory  and  books  for  the  in- 
spection of  the .  company*  the  Dolicy  "shall  be- 
come null  and  void,  and  such  failare  ahall  con- 
stitute a  perpetual  bar  to  any  recovery  thereon," 
a  failure  to  Keep  such  inventor*  and  nooks  in  a 
fireproof  safe  at  night,  wherwy  they  are  de- 
stroyed by  fire,  will  ordlDarUy  bar  a  r«corery  on 
the  Insorance  poUcy. 

[Ed.  Note.— For  other  cues,  ses  iMaranee, 
Cent  Dig.  S  853.] 

2L  IN8UAANCB  «=>3ei,  S0!2(d),  307  —  FlBE  IN- 
BUBAKCS— IbON-SaFE  GUUBE— WAXVBB. 
Where  a  fire  toss  occurs  under  the  circnm- 
Btances  BUggested  in  syllabus  1,  the  insurance 
companr  does  not  waive  the  "fireproof  sate 
clause  by  inviting  the  assured  to  meet  defend- 
ant's adjuster  in  a  town  ten  miles  away  for 
the  purpose  of  settlement,  nor  by  offering  to 
pny  SO  per  cent,  of  the  Ion  notwithstandioj;  the 
breach  of  the  "fireproof  safe"  clause  of  the 
policy,  nor  by  retaining  the  entire  premium 
which  had  been  paid  to  Insure  both  the  store 
building  and  the  merchandise,  there  belnit  no  dis- 
pute abont  the  insurance  company's  liability  for 
tbe  insnrance  on  the  building. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  SS  1040,  1058,  1069,  107S-10S2.] 

3.  Appeal  and  Ebbor  «s»1170{13)  —  Tecu- 
NicAL  Ebbob— Statute. 
Technical  objections  not  affecting  snbatan- 
tial  rights  examined,  and  ovemiled  under  sec- 
tioD  S81  of  tbe  Civil  Oode  (Gen.  St  1909.  I 
W7«). 

[I<d.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Oent  DU.  H  4066,  4^.^ 

Appeal  from  District  Court,  Neosho  Couni^. 

Action  by  B.  C.  Crandon  and  W.  W.  Cran- 
don,  partners,  etc.  against  tbe  Home  Insnr- 
ance Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Berersed  and  remanded, 
wltb  instructions  to  modify  Judgment  re- 
ducing it  to  the  sum  of  91^200. 

Fyke  &  Solder,  of  Kansas  City,  Mo.,  for 
appellant.  Oline  &  Stratton,  oi  Brie,  for  ap- 
peUeea, 

DAWSON,  J.  The  plaintiffs  obtained  Judg- 
ment against  the  defendant  for  tbe  face 
value  of  a  flre  Insurance  policy  covering 
their  btislness  building  and  Its  contents.  The 
defendant  appeals,  admitting  its  liability  on 
the  buildlngr  but  complaining  of  the  Judg- 
ment as  to  its  liability  on  the  personalty. 

The  pleadings  and  the  plaintiffs*  evidence 
develop  the  facts:  The  plaintltFa,  father  and 
son,  were  partners  in  a  mercantile  business 
In  South  Mound,  In  Neosho  county.  The  de- 
fendant Issued  to  them  a  flre  Insurance  policy 
in  two  Items,  $1,!^  on  their  business  build- 
ing, and  $2,000  on  their  stock  of  merctaandlae. 
By  the  terms  of  tbe  Insurance  ifoUcy  the  as- 
sured ^reed  to  take  an  annual  inventory, 
and  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted,  includ- 
ing all  purchases  and  sales  for  cash  and 
credit,  and  further  recited : 

*T?arranty  to  Keep  Boohs  and  Inventories  and 
to  Produce  them  in  Case  of  Loss. 

'TThe  following  covenant  snd  warranty  is  here- 
by made  a  part  of  this  policy:  *  *  •  , 


"(3)  The  assured  will  keep  such  books  and 
inventory,  and  also  the  last  preceding  inventory, 
if  such  has  been  takm,  securriy  locked  in  a 
fireproof  safe  at  nigbt,  and  at  ul  times  when 
the  building  mentioned  In  tills  policy  is  not  ao 
tually  open  for  buslnesa;  or  failing  In  this,  the 
assured  will  keep  such  books  and  inventotiea 
in  some  place  not  exposed  to  a  fire  which  would 
destroy  ue  aforesaid  building. 

"In  the  event  of  failure  to  produce  such  set 
of  books  and  inventories  for  toe  inspection  of 
this  company,  this  policy  shall  become  nail  and 
void,  and  such  failure  shall  constitute  a  per- 
petual bar  to  any  recovery  diereon." 

The  plaintiffs*  building  and  merchandise 
were  burned  in  tbe  nighttime,  and  they  notl' 
fled  the  insurance  company.  The  adjuster 
arrived  at  South  Mound  about  ten  days  after 
tbe  fire.  He  ascertained  that  the  Inventory 
and  books  bad  not  been  kept  In  the  safe  aa 
the  policy  provided,  and  that  they  bad  been 
destroyed  by  the  fire.  Orandon,  Sr.,  was  ab- 
sent from  home.  Tbe  adjuster  talked  wltb 
the  son,  who  testified : 

"Q.  Did  be  at  any  time  make  any  offer  of  set- 
tlement of  tbe  loss?  *  *  *  A,  WeU,  he  said 
that  he  didn  t  owe  ns  anything,  only  for  the 
building." 

Crandon,  Sr.,  testified: 

"He  [the  adjuster]  came  oot  to  South  Mound ; 
I  was  not  at  home,  but  I  learned  he  was  there, 
and  he  left  word  for  me  to  meet  him  at  Pai^ 
sons  the  next  morning,  which  I  did.  My  son, 
who  was  my  partner,  accompanied  me  to  Par- 
sons. We  met  Mr.  Fort  [the  adjuster]  at  the 
Mattbewson  house  hoteL  Q.  Did  you  then  talk 
over  the  loss  and  the  drenmstaucfls  of  It?  A. 
I  think  so;  yea.  sir.  Q.  Was  the  matter  of 
the  manner  in  which  you  had  kept  your  books 
diseossed  at  the  time?  A.  I  think  it  was. 
Q,  Were  the  invoices  that  you  had  taken  at 
your  last  invoice  also  burned  up  in  the  building? 
A.  They  were.  Q.  These  invoices  and  your 
books  were  not  kept  in  the  iron  safe?  9.  No, 
sir.  Q.  Did  yoa  talk  that  all  over  with  Mr. 
Fort  at  tiiat  time?  *  *  •  Sute  what  was 
done  and  what  was  said  in  substance  as  nearly 
as  you  can.  *  •  •  What  offer  of  payment  or 
settlement,  if  any,  the  adjuster  of  the  company, 
Mr.  Fort,  made  to  you  and  yonr  son  at  that 
time  and  plaee.  *  *  *  A.  He  offered  to  make 
a  settlemoDt  for  $2,200.  *  *  *  Q.  What  did 
he  say,  if  anything,  Doctor,  about  the  custom  of 
the  company  to  pay  one-half?  A.  He  said  that 
he  did  not  consider  the  company  owed  me  any- 
thing only  what  the  building  was  inaured  for. 
$1,200.  hut  in  order  to  make  a  settlement  he 
would  give  me  $2,200  for  the  total  loss,  and  I 
declined  to  accept  that.  Q.  If  anything  was 
said  at  the  time,  Doctor,  with  regard  to  you 
and  your  son  being  willing  to  make,  and  (^t«d 
to  procure  from  the  wholesale  houses  invoices 
to  snpply  him  with  the  Information?  A.  He 
said  that  he  did  iu>t  care  anything  about 
thoee.  ♦  •  ♦ »» 

Tbe  son  testified: 

"Q.  Did  you  afterwards  meet  the  adjuster  in 
Parsons?  A.  Tea,  sir:  the  next  day.  Q.  Who 
nccompanied  you  to  Parsons?  A.  My  father 
•  •  •  Q.  At  that  time,  what,  if  anything, 
did  he  say  to  you  about  adjusting  tbe  loss,  or 
about  any  payment  that  he  was  willing  to 
make?  •  •  •  A.  He  said  be  really  did  not 
owe  us  anything  bat  for  the  building,  but  he 
would  give  us  60  per  cent,  of  the  insurance  on 
the  stock,  which  insurance  on  the  building  and 
the  stock  he  offered  us  $2,200  and  there  was 
?3.200.  ♦  •  •  Q.  At  that  time  and  prior  to 
that  time  had  you  talked  over  tbe  fact  with 
him  that  the  policy  of  insurance  was  bam- 
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ed  up,  aod  that  die  iDToIees  were  alao  bnmed 
up?  A.  Yea,  air.  Q.  And  had  you  prior  to 
that  time  talked  over  the  fact  that  the  books 
and  the  invoices  were  not  kept  in  an  iron  aafe? 
A.  We  told  him  that  they  were  not  in  there 
because  tbvf  were  burned  up.  Q,  Be  knew  all 
that?  A,  He  certainly  did.  Q.  Did  you  have 
•07  conversation  with  him  at  Uiat  time  about 
procuring  from  the  wboleaale  houses  duplicate 
invoices?  What  was  said  on  that  sob- 
ject?  •  *  *  A.  I  told  him  we  could  Ket  them, 
and  be  said  he  was  not  asking  for  them.  Q. 
Is  that  the  last  time  you  saw  the  adjuster  with 
regard  to  any  settlement?    A.  Yes,  sir." 

The  above  are  tbe  main  features  of  tbe 
plalstUTs'  evidence.  No  evidence  was  of- 
fered by  the  defendant. 

[2]  The  defendant  contended  below  and 
contends  here  that  its  liability  was  limited 
to  the  axon  for  which  the  building  was  Insur- 
ed, and  that  It  was  altogether  relieved  from 
liability  for  the  loss  of  the  merchandise 
under  the  terms  of  the  policy  and  the  plain- 
tiffs' evidence.  Counsel  for  the  plaintUEs 
ai^e  that  the  failure  to  keep  tbe  inventory 
and  books  of  the  business  so  that  the  Insur- 
ance company  conld  definitely  ascertain  tbe 
amount  of  the  plaintiffs'  loss,  according  to 
the  terms  of  the  policy,  was  waived  by  the 
defendant's  adjuster  by  the  following  acts 
and  omissions  on  bis  part :  (a)  Notwithstand- 
ing he  was  informed  when  he  came  to  South 
Monnd  that  the  Inventory  and  books  had  not 
been  kept  in  an  iron  safe  he  arranged  to 
meet  them  next  day  at  Parsons  for  the  par- 
pose  of  adjusting  the  loss;  (b)  his  offer  to 
pay  $1,000  of  the  insurance  on  tbe  mer- 
chandise ;  and  (c)  tbe  company's  retention  of 
the  ttneamed  portion  of  tbe  premlnm  on  the 
insarance  policy. 

Neither  of  these  nor  all  of  them  together 
can  fairly  be  said  to  amount  to  a  waiver.  The 
son  who  was  a  partner  was  Informed  by  the 
defendant's  adjuster  on  the  tatter's  first  ar- 
rival in  South  Mound  that  the  company  de- 
nied liability  on  tbe  merchandise.  The  fa- 
ther being  absent,  it  was  but  natural  and 
proper  that  tbe  adjuster  should  wish  to  make 
an  appointment  with  him  for  the  next  day. 
At  tbelr  meeting  next  day,  the  adjuster  dealt 
with  tbe  plaintiffs  firankly,  and  clearly  in- 
formed them  of  the  company's  nonliability 
for  the  loss  of  the  merchandise,  bat  offered 
to  pay  them  fl,000  thereon  notMrithstanding 
It  was  not  liable  under  the  policy.  It  is 
elementary  that  a  person  may  voluntarily 
offer  to  settle  and  pay  a  part  of  a  demand 
witbont  prejudidng  his  position  If  the  de- 
mand afterwards  becomes  the  subject  of  a 
Judicial  controversy.  Touching  any  unearn- 
ed portion  of  the  premium,  if  the  plaintiffs 
ire  entitled  thereto,  that  matter  was  also 
covered  by  the  policy.  It  reads  In  part: 

*****  Upon  demand  of  the  assured  the 
unearned  prmiom  *  •  *  shall  be  returned.** , 

It  does  not  appear  that  any  demand  for 
the  return  of  any  unearned  portion  of  tbo 
premiam  was  made,  and  aside  from  the 
dauae  Just  quoted,  the  policy  does  not  seem 
to  oontempiata  a  return  of  unearned  premi- 


um. Moreover,  the  consideration  was  an 
entirety  covering  the  building  as  well  as  the 
mercbandlae,  and  since  It  admits  its  readl* 
ness  to  pay  Uie  loss  on  tb»  bnUding,  It  should 
not  now  be  xequlred  to  return  any  part  of 
the  consideration. 

[t]  We  find  tunQOng  In  tbla  case  whidi 
even  Kpproa.cbeB  a  waiver  of  the  plain  and 
positive  terms  of  the  insurance  contract 
touching  the  necessity  Uiat  the  inventories 
and  books  showing  the  state  of  the  business 
should  be  kept  in  a  flrepzo(tf  safe  so  that 
they  would  be  forthcoming  for  the  inspeo* 
tlOD  of  the  company  if  a  fire  loss  was  claim- 
ed on  tbe  merchandise.  Disregard  of  tbla 
precautionary-  stipulatlim  to  ke^  Oie  In,- 
ventfwles  and  bo<*s  of  the  buatDSBs  In  a  fire- 
proof safe  or  otherwise  so  that  tli^  wUl  not 
be  destroyed  by  flre  and  so  tiiat  the  Insure 
ance  company  may  verify  the  loss  and  avoid 
being  inqiMsed  on  by  omlnsuranee  defeats 
recovery.  Insurance  Co.  t.  Knerr,  72  Kan. 
385,  83  Paa  Ul;  Insurance  Oa  r.  Stahl,  72 
Kan.  678,  83  Pac.  014;  HamnMmd  v.  Insure 
ance  Go.,  82  Kan.  8S1,  142  Pa&  966,  L  R.  A. 
1916F,  7S8;  Joffe  v.  Niagara  Fire  Ins.  Co.. 
m  ICd.  15S,  81  AtL  281,  61  L.  K.  A.  (N.  3.) 
1047.  Ann.  Gas.  19180, 1217,  and  eases  cited; 
19  Oyc.  761-701.  See,  also,  dUtloos  In  note 
in  28  Lb  K.  A.  (N.  S.)  838. 

Cases  where  the  conduct  of  the  insurance 
commny  was  held  to  waive  its  pt^cy  clauses 
nequlring  Inventories  and  books  to  be  kept 
Id  fireproof  safes  and  the  like  luve  been  cit- 
ed by  appellee,  but  none  of  them  rest  on  such 
shadowy  grounds  as  are  urged  to  su^^ort  a 
waiver  in  the  case  at  bar. 

In  Joffe  T.  Niagara  Fire  Ins.  Co..  116  Hd. 

160.  81  Aa  2S2  (51  L.  R.  A.  [N.  S.]  1047, 
Ann.  Cas.  10180. 1217),  supra,  it  was  said: 
"When  there  is  no  oucstion  about  *   •  • 

the  I0B8  having  been  witnout  the  fault  or  negli- 

?ence  of  the  owner,  couru  naturally  shrink 
rem  placing  such  an  interpretation  on  a 
clause  of  this  kind  aa  wQl  deprive  the  owner  of 
a  right  to  recover,  by  reason  of  a  purely  tech- 
nical defense,  if  that  can  be  properly  avoided, 
but  even  then  when  the  terms  of  the  contract 
are  clear  and  unambigOous,  courts  have  no  right 
to  make  new  contracts  for  the  parties,  or  ig- 
nore those  already  made  by  them  simply  to 
avoid  seeming  bardndps.  A  review  of  the  many 
decisions  on  this  Iron-safe  clause  will  show  a 
tendency  in  some  Instances  to  do  more  for  the 
protection  of  tbe  Insured  than  they  seem  ready 
to  do  for  themselves,  although  the  <jauBe  has 
been  very  generally  reccwnized  as  valid  and 
reasonable,  and  bas  been  dedared  to  be  nsefnl 
and  desirable,  not  slmp^  for  tbe  Insurar,  but 
for  the  honest  insured.' 

[SI  Some  minor  tedinlcal  questions  talaed 
tqr  ttie  aivcUeea  hardly  need  dIsenWoo.  la 
a  case  so  simple  as  tbe  foregoing  U  would 
not  do  to  dlandss  the  appeal  because  ttie  ab- 
stract does  not  refor  to  ttae  pages  of  the 
transcript.  The  attom^'s  certificate  at  the 
oonelnsion  of  the  abstract  Is  snffidenL  The 
tvanscilpt  was  completed  ou  December  7, 
1915,  within  17  days  after  Judgmoit  In  the 
court  below.  Gounsel  for  aiwellant  neglected 
to  file  it  with  the  clerk  of  the  district  court 
at  leaoired  by  section  674  (tf  the  QrU  Code 
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(Gen.  Bt  1909.  |  OUS)  ittitn  Deoember  2S, 
11»16t  vben  their  attention  wu  called  to  the 
matter  In  appellees'  brlel  The  abrtract  had 
been  served  npon  counsel  tor  appellees  aerer* 
al  month*  earlier,  and  It  was  filed  In  this 
court  OB  April  18.  IfttOL  It  1>  not  contended 
that  the  abstract  Is  not  sufficiently  complete 
for  the  purpose  of  review,  and  an  eaamina- 
tion  of  the  transcript  dlsdoees  no  discrep- 
ancy, Dor  can  we  discern  how  the  belated 
filing  of  the  transcript  in  this  case  prejudic- 
ed the  appellees  In  the  slightest  degree.  It 
ml^t  well  be  othen^  if  there  was  dis- 
puted testimony  or  any  controversy  over  the 
Acts.  But  we  are  hound  to  heed  the  adoKnt- 
tlouB  of  Bectiw  B81  of  the  Oode  (Gen.  St 
1900,  I  6176),  which  en}oln  us  to  disregard 
technical  errors  whlt^  do  not  in^ndldally 
affect  substantial  rights. 

The  cause  Is  reversed  and  remanded,  with 
Instmctloos  to  modify  the  jndgmoit.  and  to 
reduce  It  to  the  snm  of  91.20a  All  the  3wh 
flees  concnrrta^ 


DENNIS  V.  OAJTFBBTT  et  si.   (Nou  20866.) 

(Supreme  Ooort  U  Kansss.    Feb.  10,  IBIT. 
Behesring  Denied  Ksfdi  10.  1017.) 

CfTvRa&M  by  ihe  Court.) 

1.  ICASKSa  AKD  Sksvaut  ^»418(fi)— Wobk- 
UN'S  OOUFKHSATION  ACT-^ApFEAIt—FlirD- 

mas. 

An  srroneous  finding  bs  to  probable  woekly 
eemiogi,  under  the  facts,  worked  no  prejudice. 

2.  Mastkb  aiid  Suvaht  •a»366(^— Wohx- 
hen's  CoiEFmrsATiON  Aor— Pabtzal  Dxs- 

ABUJTT. 

The  ndnioium  of  93  a  week  for  partial  dUa- 
Ulit7  is  a  sum  fixed  by  the  Leglslatare,  with 
the  general  view  and  parpose  of  compensation, 
and  la  not  to  be  withneld  merely  because  in  a 
given  case,  before  tbe  expiration  of  tbe  pe- 
riod of  partial  incapacity,  the  workman  haa 
found  other  enwloyment  and'  is  earning  more 
wages  than  before  the  injury. 

Appeal  ttom  District  Court,  Wyandotte 
Coonty. 

Proceeding  under  Workmen's  Gcsnpensa- 
tion  Law  by  Tlumias  B.  Dennis,  employ^,  to 
(rtitain  compdisatlon  for  personal  injuries, 
opposed  by  W.  H.  OafCerty  and  Charles  Mrier* 
bofFer,  doing  business  as  the  Kansas  City 
Baud  Company,  employer.  Judgment  for  em- 
ploy&  From  snch  Judgment,  and  the  refusal 
of  a  new  trial,  the  ^plt^ers  aweal.  Af- 
firmed. 

Sherman  &  Landon,  E.  S.  McAnany,  and 
M.  L.  Alden.  all  ot  Kansas  CAty,  for  appti- 
lants.  Stanley  ft  Stanly,  of  Kansss  City,  fw 
appellee. 

.  WEST,  J.  Tbe  defendants  appeal  from  a 
Jodgmoit  rendered  under  the  Workmen's 
Compensation  Act,  and  complain  of  the  trial 
CfHirt's  findings  tou<diIng  the  plalhtllT's  total 
and  partial  disability,  his  probable  earnings, 
and  the  amcmnta  he  is  entitled  to  fecOver  for 
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totti  and  partial  IncapactUes ;  also  ttn  re^ 
fosal  of  a  new  trial. 

The  plaintiff  was  injured  on  November  28, 
1914.  He  was  engaged  in  loading  cars  with 
sand,  moving  them  with  a  pincih  bar,  and 
while  tigbtcaiing  a  brake  on  top  of  a  car 
received  an  Injury  to  his  band.  A  s^  splint 
was  applied,  and  afterwards  a  steel  splint, 
which  was  worn  8  weeks,  and  thereafter  a 
leather  strap.  The  court  found  that  his  aver- 
age earnings  at  the  time  of  Injury  were  (18.- 
BO  a  week,  that  his  probable  week^  earnings 
would  be  912  a  week.  Us  total  disability  4Z 
wedcB,  and  his  partial  incapacity  thereafter 
80  weeks;  that  he  was  entitled  to  recover 
one-half  his  average  weekly  earnings  prior 
to  the  injury,  96.76,  during  his  total  disa- 
bility, making  9270,  and  93  a  week  for  partial 
dlsabUlty  for  80  weeks,  9240.  After  saving 
the  defmdants  credit  for  tbe  amount  already 
paid  plaintiff,  he  was  given  a  Judgment  for 
9420.40.  ^ 

We  discern  no  error  in  the  finings  rat- 
ing to  the  periods  of  total  and  partial  disa- 
bility, as  there  was- evidence  to  Justi^  these 
Oodings. 

As  to  the  amount  of  his  probable  weekly 
earnings,  912  a  wedc,  It  Is  Maimed  that  this 
finding  is  contrary  to  the  evidence  The 
plalaUfl  teetlfled  that  he  bad  a  boy's  job 
1^  Peet  Bros.,  about  8  months,  averas^g 
910.60  a  week;  after  that  he  ran  a  power 
punch  for  the  same  firm,  and  made  frames 
for  small  steel  trtidu,  a  task  which  favored 
Ms  injured  hand,  and  for  ttds  his  wages 
avera|»d  about  ^  a  week,  until  ia>ont  3 
weeks  before  he  resigned  <m  HarcSi  28»  1916, 
when  they  were  Increased  to  916JiO  a  -week ; 
that  while  doing  this  work  his  wages  were 
increased,  but  it  was  not  tieavy  work.  About 
March  31^  1916,  he  secured  work  In  a*  ro^er 
mill  as  an  overseer,  not  doing  manual  labor, 
a  Job  paying  about  96  a  day  6  days  In  the 
week ;  that  his  present  96  a  day  position 
was  temporary,  but  he  expected  to  be  transr 
ferred  to  another  place  at  the  same  wwk. 
His  own  evidence,  therefore,  was  to  the  ef- 
fect that  up  to  March  11, 1916,  he  was  earn- 
ing 912  a  we^  tbra  for  a  few  days  916.60, 
and  after  taking  the  position  In  the  r<^ler 
mill  936  a  week,  which  covered  the  time  from 
April  3  to  May  23,  1916,  to  which  position 
he  testified  he  was  to  return  after  the  trial. 
As  It  ai^ears  beyond  question  that  long  be- 
fore the  expiration  of  the  80-week  period 
tbe  plaintiff  was  in  fact  earning  much  higher 
wages  than  when  he  was  injured,  it  is  im- 
possible to  see  bow  the  evidence  Justifies  tbe 
finding  complained  of. 

He  complained  that  down  to  the  time  of 
the  trial  his  right  wrts^.p^ihed  him  at  times, 
that  the  movement  was  hot  as  good  as  In  his 
left  wrist,  and  that  It  was  not  as  strong  as 
t>efore  the  injury,  and  there  was  a  curvature 
or  a  btlmp  on  the  second  flager ;  he  could  not 
begin  to  do  the  work  then  that  he  used  to 
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do  as 'An  Iron'  worker;  Ida  iann  would  not 
stand  it  He  quit  the  employment  <tf  Pe^ 
Bros,  the  29tli  ctf  Harcb  Tt^ontaiUy,  because 
he  had  a  position'  offered  him  wheie  thwe 
was  no  manual  labor  attadied. 

[t]  The  statute  (chapter  218,  1  13,  of  the 
Laws  of  1911)  provides  that: 

"In  the  case  of  partial  incapacity  the  paT- 
mentfi  shall  be  c<nDputed  to  equal,  as  closely  as 
possible,  fifty  per  cent,  of  the  difEerence  between 
tbe  amount  ot  the  'average  earnings*  of  the 
workman  before  the  accident,  to  be  computed 
as  herein  provided,  and  the  average  amount 
which  he  is  moet  probably  able  to  earn  in  some 
suitable  employment  or  business  after  the  acci- 
dent, subject,  however,  to  the  limitations  here- 
inbefore provided." 

■  The  allowance  of  $3  a  week  because  of 
partial  disability  for  the  period  of  80  weeks 
is  attacked  as  against  the  evidence,  showing 
actual  increased  earnings.  It  is  said  that 
under  such  circumstances  the  $3  allowance 
would  not  be  compensatlor,  but  a  penalty — 
a  departure  from  the  spirit  of  the  Compen- 
sation Act.  Section  11,  however,  of  the 
statute  already  referred  to,  as  amended  by 
section  S  of  chopter  210  of  the  Laws  of  1913, 
spedflcally  provides  that,  when  partial  In- 
capacity for  work  results  from  lojury,  peri- 
odical payments,  during  such  Incapacity  shall 
in  no  case  be  less  than  $S  a  week.  Section 
1  of  tbe  act  provides  that  the  employer  shall 
not  be  liable  In  respect  to  any  Injury  "whlcSi:' 
does  not  disable  the  workman  for  a  period 
of  at  least  two  weeks  from  earning  full  wag- 
es at  the  work  at  whlt^  he  Is  employed." 
The  evidence  was  sufficient  to  justify  the 
conclusion  that  the  plaintiff  would  continue 
for  the  time  found  to  be  partially  Incapaci- 
tated from  doing  the  work  he  was  engaged 
In  wben  Injured.  Counsel  put  the  situation 
before  us  clearly  and  strongly: 

"We  present  here  a  record  where,  under  the 
evidence  of  the  plaintiff  himself,  if  he  is  allow- 
ed to  recover  under  tbe  findings  of  the  court, 
his  wages  from  Christmas  of  1915  to  March  11, 
1916,  would  be  increased  S1.60,  from  March  11, 
1916,  to  March  29,  1916,  an  increase  of  $3 
a  week,  and  from  April  3, 1916  to  Ma^  2S,  1916, 
and  continuing,  an  increase  of  925.50  a  week. 
We  say  that,  assuming  the  findings  of  the  court 
to  be  correct,  the  plaintiff,  after  the  29th  of 
September,  1915,  and  up  to  Christmas  of  1916, 
should  receive  but  $1.50  a  week:  that  from 
Christmas  of  1915  to  March  11,  1916,  his  pay- 
ments should  be  but  75  cents  a  week ;  that  nvm 
the  Uth  of  Msrch,  1916,  he  Is  not  entitled  to 
one  penny,  because  under  the  facts  bis  inca- 
pacity to  earn  wages  wholly  and  totally  ceased, 
and  to  allow  him  anything  thereafter  la  to  un- 
justifiably burden  the  industry  with  the  pay- 
moits  to  which  the  plaintiff  is  not  entitled. ' 

In  framing  the  present  act  the  Legislature 
was  ivovldlng  for  payment  on  account  of 
death  or  Injury  occurring  in  certain  bazard- 
ona  employments,  with  the  general  view  of 
compensation  at  the  ultimate  expense  of  the 
pnbUc  patronizing  the  ludustry  in  which  the 
disaster  occurred.  Certain  boundary  lines 
must  needs  be  fixed  to  make  the  act  practica- 
ble. Instead  oC  60  per  cent.,  any  other  per 
cent  could  have  been  designated  in  case  of 


total  IncapacttT^  A-  ndnlmnm  of  $3.  a  week 
was  prescribed,  not  because  It  would  in  eadi 
case  be  In  accord  with  precise  Jostlce,  but 
because  as  a  general  thing  this  was  deemed  a 
fair  lower  rang  for  the  ladder  vt  allowances. 
While  aiming  at  a  thing  named  compoisa- 
tlon,  no  way  waa  toond  to  avoid  in  everj 
instance  certain  Inequities,  or  to  provide  In 
advance  that  Jodgmoits  of  coorta  might  ner- 
er  turn  out  to  he,  in  the  light  of  snbaequeot 
developments,  slightly  exceealve  or  sUtfitlj' 
lacking  In  sufflctoicy.  Altbou^  the  method 
of  settlement  and  adjustmoit  ahould  have 
been,  and  was  doubtless  intended  usually  to 
be,  without  resort  to  tbe  courts,  it  aeema  to 
have  been  conddered  that  In  any  caae  ot  par- 
tial inei^city  the  trafflc,  othOTwiae  the  pub- 
lic, coold  and  ahoold  bear  at  leaat  $3  a  wedc 
While  partially  disabled,  ahould  a  workman 
by  some  h&VDf  rerolntlini  of  tbe  wheel  of 
fortune,  by  altering  a  profesdon,  or  by  ob- 
taining A  light,  but  lucrative,  position,  he 
placed  heyond  the  need  of  the  93  aUowanoe, 
no  means  has  been  provided  for  its  detach- 
ment fran  the  i^regate  of  his  Incomew  Bnt 
this  occasional  plethora  must  be  of  compara- 
tively short  duration,  and  no  serious  reenlt 
can  follow,  ^e  tendoicy  to  change  ooeupa- 
tions  and  better  himself  la  diaracterlstic  of 
the  American  enmloy^.  and  such  advancement 
occurs  more  frequently  here  than  in  Europe^ 
where  this  class  of  legislation  wlglnated. 

[1  ]  ThB  error  in  the  finding  as  to  weekly 
earnings  did  not  prejudice  the  defendant,  tor 
during  the  continuance  of  total  disability  It 
was  wtthont  evil  dtfect,  and  tlwreafter  .wlth'> 
out  force. 

The  judgment  la  affirmed.  All  the  Justic- 
es concurring. 

STATE  V.  JOHNSON.    (No.  21084.) 
(Supreme  Court  of  Kansas.    Feb.  10,  191T. 
Behearing  Denied  March  16,  1817.) 

(SyUabua  by  the  Oowt) 

1.  Ckiminal  Law  «=^957(1)  —  Vbbdiot  —  Ik- 
fbachuent— affidavrr  oj  jubobs. 

The  affidavits  of  jurors  in  a  criminal  case 
are  not  receivable  in  evidence  to  show  that  tbey 
intended  to  bring  In  a  vwdlet  finding  the  de> 
fendant  KuUty  of  an  offoue  less  senous  than 
that  specified  in  the  verdict  which  was  returned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2392.] 

2.  Criminal  Law  «=>883— Mathxm  ^=»6  — 
TriaI/— Vesdict— ValidItt. 

A  verdict  of  guilty  returned  under  ssetloD 
88  of  the  Crimes  Act  (Gen.  St.  1909,  |  2626), 
which  refers  in  proi>er  manner  to  that  section 
and  to  the  information,  and  is  otherwise  suffl* 
cient,  is  not  invaUd  because  the  words  "on  pur- 
pose and  of  malice  aforethought"  were  not  in- 
serted, or  l>ecause  no  degree  of  crime  was 
stated. 

[Hd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ^  S^O^^W,  Mayhem.  Cent, 

Dig.  §  10.] 

Appeal  from   District  Ooort,  Sedgwick 

County. 

Joa^  J<dmson  was  cooTicted  of  assault 
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wlOi  IntflDt  to  nalsn.  ftiMS  be  aMwali*  Af- 
firmed. 

Ketth  &  Wright,  of  WitAita,  for  appellant 
U.  BrewstOT,  Atty.  Oen.,  Ron  McGor- 
mick,  Glenn  Porter,  and  H.  O.  Castor,  all  at 
Wlddta,  for  tbe  State. 

BUBGH,  J.  The  defendant  was  convicted 
of  assault  with  Intent  to  malm,  In  Tlolatl(»i 
of  section  88  of  the  Crimes  Act  (Oen.  Stat. 
1909,  f  2B26),  and  appeals. 

Tbe  conrt  submitted  to  the  jury  four  forms 
of  Terdlct  under  the  sectloD  refwred  to^ 
wlildi  reads  as  follows: 

"Every  person  who  ahall,  on  parpose  and  of 
malice  aJForethoosfat,  shoot  at  or  stab  another,  or 
assault  or  beat  another,  or  assault  or  beat  an- 
other with  a  deadly  weapon,  or  by  any  other 
means  or  force  Hkeb  to  produce  death  w  great 
bodily  harm,  iritb  Intent  to  Ull.  maim,  ravish 
or  rob  such  person,  or  in  the  attempt  to  commit 
any  burglary  or  other  felony,  or  in  reaisting  the 
execution  of  lentl  process,  shall  be  puaiahm  by 
confinement  and  bard  labor  for  a  term  not  ex- 
ceeding ten  years."   Gen.  Stat  1909,  |  2520. 

Tbe  forma  of  verdict  covered  assanit  with 
Intent  to  htll,  assault  with  Intent  to  maim, 
shooting  with  Intent  to  kill,  and  shooting 
with  Intent  to  maim.  Tbe  verdict  returned 
reads  as  follows: 

"We,  the  Jury  impaneled  and  sworn  in  the 
above^titlea  case,  do  upon  our  oath  find  the 
defendant,  Joseph  Johnson,  guilty  of  assault 
with  intent  to  maim  W.  A.  Bettia,  in  violation 
of  section  2520  of  the  General  Statutes  of  Kan- 
sas 1009,  as  charged  and  set  forth  in  the  In- 
formation." 

The  InstructiAis  were  that  se<^on  38  re- 
quires the  acts  charged  to  be  committed  on 
purpose  and  of  malice  aforethought,  and  in 
all  other  respects  the  Instructions  were  un- 
impeachable. The  forms  of  verdict  relating 
to  shooting  with  Intent  to  kill  and  shooting 
with  latent  to  maim  contained  the  words,  "on 
purpose  and  of  malice  aforethought"  The 
forms  relating  to  assault  did  not. ,  It  is  said 
the  court  erred  In  submitting  to  the  Jury  the 
forms  of  verdict  relating  to  assault,  and  In 
rendering  Judgment  on  tbe  verdict  which  was 
returned. 

.  [1]  The  evidence  is  not  abstracted,  and  it 
is  not  claimed  that  section  88  does  not  should 
the  evidence  warrant,  authorize  verdicts  for 
assault  with  Intent  to  kill  and  assault  with 
Intent  to  malm.  The  claim  is  that  submis- 
sion of  the  forms  of  verdict  relating  to  as- 
sault with  intent  to  kill  and  assault  with  in- 
tent to  malm  created  a  misapprehension  In 
the  minds  of  the  Jury.  The  affidavits  of  some 
of  the  jurors  were  presented  when  the  motion 
for  a  new  trial  was  heard,  to  the  eftect  that 
they  Intended  to  bring  in  a  Terdlct  finding 
tbe  defendant  guilty  of  an  ofiTense  less  serious 
than  that  spedfled  in  tbe  verdict  returned. 
The  affidavits,  which  were  couched  In  care- 
fully used  legal  terms,  were  not  receivable, 
because  they  flatly  contradicted  the  verdict 
which  was  returned.  Aside  from  the  affida- 
vits, no  ocmfnslon  or  misapprehension  cm  ttie , 


part  ot  the  Jarj  to  dlMovenUe,  and  under 
the  very  simple  and  clear  but  ample  Instruc- 
tions of  the  court,  there  was  no  cause  for  con- 
fusion or  misapprehension.  When  the  affida- 
vits were  offered,  it  was  frankly  stated  that 
they  were  offered  to  show  that  the  verdict 
returned  was  not  the  verdict  of  the  Jury.  The 
contention  now  seans  to  be  that,  In  tbe  light 
of  tbe  affidavits,  the  court  made  some  miatake 
In  interpreting  tbe  verdict,  or  in  entering 
Judgment  pn  tbe  verdict  Tbe  affidavits  add 
nothing  to  and  take  nothing  £rom  the  verfflct, 
and  it  is  to  be  interpreted  precisely  as  tf  the 
affidavits  bad  not  been  filed. 

[2]  It  is  said  that  the  verdict  to  bad  be- 
cause it  does  not  contain  tbe  words,  "on  pur- 
pose and  of  malice  aforeOiongfat,"  and  con- 
sequently does  not  show  an  offense  under  the 
statute.  It  to  not  necosaxy  that  a  verdict 
of  guilty  under  section  88  of  the  Grimes  Act 
specify  all  the  elements  of  ttie  crime  detailed 
In  the  information.  The  reference  to  that 
section  (Gen.  Stat  1909,  {  2S26).  and  to  tbe 
Informatiott.  considered  in  connection  with 
the  remainder  of  the  verdict,  makes  tbe  ver- 
dict perfectly  definite  and  certain. 

It  to  said  tbe  venUct  to  insufficient  in  tliat 
It  does  not  specify  tbe  degree  of  the  crlute  of 
which  the  defendant  was  found  guilty.  There 
are  no  degrees  of  tbe  crime  made  punishable 
by  section  88. 

Complaint  to  made  of  an  Instruction  re- 
lating to  evidence  of  the  defendant's  previous 
good  character.  The  court  regards  the  in- 
struction as  snfflcfent 

The  judgment  of  the  district  court  to  af- 
firmed. All  the  Justices  concurring. 


HOPE  V.  BABHOB  et  sL  (No.  aOTOO.) 

(Supreme  Court  of  Kansas.    Feb.  10^  1817. 
Rehearing  Denied  HanA  16, 1917.) 

(Syimui  by  ike  Oowri.) 

1.  MOBTQAQEB  «=»46a— PbOOBSS— SeBVIOB  AT 
RESIDBKCB— E  VIDEN  CK. 

The  evidence  held  not  to  require  the  revers- 
al of  a  finding  that  tbe  place  at  which  tiie  sher- 
iff left  a  copy  of  a  sammons  was  the  residenos 
tiie  defendant  sought  to  be  served. 

r£}d.  Note.~-For  otho-  cases,  see  Mortgages, 
Cent  Dig.  \%  1361,  1363-1308.] 

2.  MOBTOAOBS  «»490— FOBECLOSDU  SAXO— 

Pbocess— Motion  to  Set  Aside. 
No  error  was  committed  in  refusing  to  set 
aside  a  judgment  in  an  action  for  t£e  fore- 
dosure  of  a  real  estate  mortgage,  upon  a  mo- 
tion made  by  one  of  tbe  mortgagors  after  the 
sale  of  the  property,  on  the  ground  that  the 
return  of  the  sheriff  showing  a  service  upon  her. 
by  leaving  a  copy  of  tbe  summons  at  her  usual 
place  of  residence,  was  false,  because  she  had 
acquired  another  domicHe  some  two  weeks  pre- 
viously, where  her  evidence  showed  that  her 
husband  and  a  son,  with  whom  tbe  cop^  was 
left,  were  still  working,  eating,  and  sleeping  at 
Buch  place,  and  no  showing  was  made  of  any 
claim  of  the  exlatence  of  a  meritorious  defense 
or  partial  defense  to  the  action. 

[Kd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig. » 14Sl-Um 
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Ai^eal  from  IHstrlct  Oonrt,  Mwrls  Oonnty. 

Action  by  A.  t>.  Hope  against  Llzele  J. 
Bashor  and  bvaband  to  (oreckne  a  mor^ge. 
Judgment  for  plaintiff,  motion  ol  defendant 
lisEie  J.  Bashor  to  set  ai^de  a  jn^ment,  and 
sale  overmled,  and  she  appeals.  Affirmed. 

Anderson  &  Undqulst,  of  Council  GroTe, 
for  appellant    Nicholson  &  Pirtle^  of  Coan- 

dl  Grove,  for  appellee. 

MASON,  J.  On  April  30,  1915,  A.  B.  Hope 
filed  a  petition  for  Uie  foreclosure  of  a  real 
estate  mortgage  executed  by  Lizzie  J.  Bashor 
and  J.  C.  Bashor,  her  busDyind.  On  the  ;}d 
of  May  following,  the  sheriff  made  return 
of  the  summons,  showing  service  upon  J.  C. 
Bashor  on  May  Ist,  by  delivering  a  copy  to 
bim  [>erBonally,  and  upon  lizzie  J.  Bashor 
on  the  same  day,  by  leaving  a  copy  at  her 
usual  place  of  residence.  No  appearance  be- 
ing made  by  either  defendant,  Judgment  was 
rendered  against  both  on  June  21,  1916.  An 
order  of  sale  was  Issued  on  July  7, 1915,  and 
the  property  was  sold  to  the  plaintiff  on  the 
Tth  of  August  following,  for  substantially  the 
amount  of  the  judgment  On  December  (J, 
1916|  Lizzie  J.  Bashor  appeared  specially  and 
moved  to  set  aside  the  Judgment  and  sale  be- 
cause she  had  not  been  "duly  and  legally 
summoned  in  said  action  according  to  law, 
or  legally  notified  of  the  pendency  thereof." 
On  March  14,  1916,  she  filed  an  amended  mo- 
tion asking  the  same  relief  on  the  ground 
that  no  copy  of  the  summons  had  been  left 
at  her  usual  place  of  residence,  and  that  the 
Judgment  and  the  proceedings  thereunder 
were  void  because  in  violation  of  the  Fonr- 
teenth  Amendment  to  the  federal  Constitu- 
tion, In  that  they  deprived  her  of  her  prop- 
erty without  due  process  of  law.  The  mo- 
tion was  overruled,  and  she  appeals. 

The  pnly  evidence  introduced  was  the  oral 
testimony  of  Basil  Bashor,  the  -d^Aidants' 
15-year  old  son,  and  Mrs.  Bashor.  The  sou 
testified  that  when  the  sheriff  came  with  the 
summons  be  was  starting  a  fire  lif  a  stove, 
preparatory  to  getting  supper.  In  a  house  in 
which  the  family  had  resided  until  two 
weeks  previously,  and  In  wbich  be  and  his 
father  were  "batching"  all  the  time,  while 
they  were  putting  in  a  crop ;  that  at  this 
time  all  the  furniture  had  been  mored  to  an- 
other place,  five  miles  away,  where  his  mother 
was,  with  four  other  children,  excepting  a 
bed  in  which  he  and  his  father  slept,  a  cook 
store,  a  table,  and  dishes  to  eat  out  of ;  that 
the  sheriff  handed  him  a  copy  of  the  sum- 
mons and  told  him  to  give  It  to  his  mother 
when  she  came  home;  that  he  told  the  sher- 
iff that  they  had  moved,  and  that  his  mothw 
was  at  the  other  place ;  that  he  never  gave  the 
copy  of  the  aummtms  to  his  mother,  because 
be  dldnt  think  It  was  amtWag  of  any  im- 
portance. The  mother  fesml^fthat  the  fam- 
il7  had  mored  out  of  the  house  referred  to 
on  the  14th  of  April;  that  in  September  she 
first  learned  oC  the  svlt  having  been  brought. 


BBffOBXEIB  (Kan. 

by  reading  a  letCtt  wtikb  bad  been  written 
to  her  husband. 

[1]  1.  Althou^  this  erldenoe  was  not  con- 
tradicted by  any  ^tness,  it  does  not  follow 
tMt  the  ooart  was  ceqalred  to  accq^  It,  or 
did  BO.  The  burden  of  proof  was  on  the 
party  attacking  the  tmUi  ot  the  sheriff's  re- 
turn. The  statements  of  the  son  that  be  did 
not  give  ber  the  oi^y  of  the  summons,  be- 
cause be  tboni^t  It  of  no  Impwtano^  and  of 
the  mother  tb^  she  tmly  learned  in  Septem- 
ber of  the  actioai  having  been  brought,  had 
suffidut  dements  of  ImpiobablUty  to  make 
their  acc^itance  or  r^fectlfHi  a  fair  matter 
for  the  trial  court  From  the  evldenoe  in- 
troduced it  aroeared  that  the  &mUy  was  In 
a  state  of  transltirai,  anc^  that  its  membors 
could  have  snKK>rted  a  colorable  claim  of 
residence  at  ^thw  place,  difficult  for  an  out- 
sider to  orercoanck.  If  the  trial  court  had 
made  a  specific  finding  that  the  place  where 
the  serrloe  was  made  was  at  the  time  still  the 
family  domldlQi,  It  could  not  be  set  aside  on 
review  as  wltboat  siq^mrt  in  the  evidoice^ 
And  such  a  finding  must  be  presumed  to  bare 
been  made  if  necessary  to  sustain  the  Judg- 
ment 

[2]  2.  The  matter,  however,  is  affected  by 
another  consideration.  In  this  state  an  In- 
Junctif^  will  not  be  granted  against  a  Judg* 
ment,  merely  because  it  Is  void  for  want  of  a 
legal  service  of  sommm^  withoot  a  showing 
that  a  dalm  la  made  In  good  faith  that  It  is 
unjust  as  well  as  based  upon  an  insuffldent 
notice^  True  r,  Uendenball.  87  Kan.  487,  73 
Pac.  67;  O'Nell  t.  Bppler,  90  Kan.  814,  138 
Pac.  70&  And  the  same,  or  a  more  rigorona» 
requirement  Is  exacted  elsewhere,  as  a  arndt- 
tion  to  such  rellet  23  Cyc:  997;  note,  14  L. 
B.  A.  (N.  S.)  213.  The  reasons  for  refusing 
to  enjoin  a  Judgment  without  a  showing  that 
its  Justice  Is  at  least  doubtful  apply  with 
equal  force  where  Its  vacation  Is  sought  on 
the  same  ground  by  motion.  An  independent 
act]<m  brought  to  set  aside  a  Judgment  is  re- 
garded in  this  state  as  a  direct  proceeding 
for  the  purpose.  M'Neill  r.  EUle,  24  Kan. 
108,  110.  Elsewhere  it  is  sometimes  classt 
fled  as  a  direct  &nd  sometimes  as  a  collatw- 
al,  attack  (23  Cyc.  1065),  and  the  same  is 
true  of  a  motl(m  made  to  set  aside  a  Jndg* 
ment  after  the  exidraticm  at  the  term  at 
which  it  was  rendered.  Nate,  23  Am.  St 
Rep.  105,  10&  That,  however,  la  a  mere 
matter  of  phraseol<^.  The  s^Muate  action, 
because  it  tenders  a  specific  Usrae,  defined  by 
formal  pleadings,  to  be  determined  upon  a 
full  and  orderly  bearing,  should  be  entitled 
to  at  least  as  favorable  coialderation  as  a 
mere  motion,  to  be  beard  rather  summarily 
and  perhaps  upon  affldarits.  DonbtleA  the 
requirement  that  he  who  seeks  an  injunction 
against  a  Judgment  must  show  that  be  be- 
lieves it  to  be  unjust  originated  in  the  no* 
tltm  that  he  who  Invokes  the  aid  of  equity 
must  comport  himself  id  accordance  witii 
good  conscience.  But  under  a  practice  wbldi 
minimizes  forms  and  method^  and  looks-  to 
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the  subvtance  of  things  rather  then  to  the 
Dames  wtdch  ttiey  axe  knovn,  a  litigant 
wbo  asks  the  aid  of  a  court  In  any  way  la 
bound  to  suclk  conduct  He  may  not,  by  aao- 
tlon  In  a  case  whldt  baa  proceeded  to  exeeo- 
tkm,  any  more  than  by  &  separate  aetlcm, 
comiiel  the  letting  aside  of  a  Jodgment  the 
Justice  of  which  be  does  not  qnestlw,  mere- 
ly fw  ttie  purpose  of  delay.  The  rule  that 
an  injunction  wHI  not  be  Issued  against  a 
Judgment  unless  Its  Jaatneas  is  cSiallenged 
would  be  of  little  practical  conaequence  If  the 
result  aought  could  be  accomplished  by  the 
filing  of  a  motlcm.  Here  it  Is  admitted  Out 
the  sheriir  deUrered  a  copy  of  the  snmmons 
to  Mrs.  Bashor^  son  at  a  house  occupied  by 
bis  fiithor  and  himself,  whicb  had  been  the 
fiunUy'B  reaidence  until  a  short  time  befwe, 
and  bad  not  been  entirely  abandoned  as  such. 
The  motion  to  set  aride  the  Judgment  was 
made  four  mtmths  after  the  sale,  and  over 
two  months  after  Mrs.  Baabor  admits  she 
learned  of  the  action.  It  was  based  on  the 
assertion  that  she  had  not  been  legally  noti- 
fied of  the  proceedli^,  and  conv^ed  no  In- 
timation that  she  bad  not  actually  known  of 
its  pendency,  or  that  she  daimed  to  have  any 
defense.  Her  conduct  was  a  practical  ad- 
misslw  of  the  existence  of  the  indebtedness 
sned  on,  and  Justifies  an  inference  of  a  stud- 
ied purpose  to  cause  delay  In  the  enforce- 
ment of  the  plaintlfTs  rights  by  a  Delated 
raising  of  the  4]ueetl<m  as  to  the  suffideucy 
of  the  service.  Under  these  drcnmstances 
we  think  It  clear  that  no  error  was  commit- 
ted in  refusing  to  disturb  the  Judgment 

In  Hanson  v.  Wolcott.  19  Kan.  207,  It  was 
said  that  a  Judgment  void  for  want  of  serv- 
ice may  be  set  aside  on  motion  at  any  time, 
without  advising  the  court  of  the  existence 
of  a  valid  defense.  And  the  usual  rule  Is 
that  no  defense  need  be  shown  In  such  a 
case.  Note,  18  L.  R.  A.  (N.  S.)  405,  What 
was  really  decided  In  the  Kansas  case  re- 
ferred to,  however,  was  the  inapplicability  to 
an  attack  on  a  void  Judgment  of  the  provi- 
sion of  the  Code  that  "a  Judgment  shall  not 
be  vacated  on  motion  on  petition  until  It  Is 
adjudged  that  there  la  a  valid  defense  to  the 
action  on  which  the  Judgment  is  rendered." 
ClT.  Code,  {  602  (Gen.  St  1900,  i  6197).  In 
that  case,  as  well  as  in  most  of  those  cited 
in  the  note  mentioned,  the  circumstances 
were  materially  different  from  those  here  pre- 
sented. A  distinction  may  well  be  made, 
and  has  been  made,  between  a  Judgment 
which  may  be  characterized  as  void  because 
based  upon  an  attempt  at  service  which  the 
law  regards  as  Insufficient,  and  <me  "ren- 
dered without  color  of  service  and  without 
any  opportunity,  in  fact  by  any  exercise  of 
dillj^nce,  to  have  had  a  hearing  upon  the 
merits."  Tme  v.  Meudenball,  supra,  67  Kan. 
608,  73  Pac.  69. 

The  Judgment  is  affirmed.  All  Uie  Justices 
concurring. 


MAOKBT  V.  UACKST  eC  aL   (No.  2049S.) 

(Supreme  Court  of  Kansas.  Jan.  0»  1917.  On 
Rehearing,  Maich  10,  1917  J 

1.  PABTmOH  «B»27  —  SXaBT  TO  MAXHTUH 

AonoN. 

The  pendency  of  administration  proceedings 
in  the  probate  court  doe«  not  necessarily  bar  a 
suit  in  partition  in  the  district  court 

[Ed.  Note.— For  other  cases,  ses  Partition, 
De&  Dig.  «»27.] 

2.  PAnmOH    <  II  DO  PBOOMBPnTQS-ApjTlPl- 

OATXOIT. 

Where  the  claims  against  the  personal  estate 
in  the  prt^ta  court  have  been  adjudicated,  they 
may  pnq^rly  be  considered  in  an  inddentiu 
accounting  whidi  arises  in  the  partition  suit 
[Sd.  Kote^ror  other  cases,  see  Partition, 
Cent.  Dig.  H  246.  251;  Dee.  Dig.  ^soQO.} 

3.  Pastition  <tss>d6— AoooUR'TiNa— Biqht  of 
Pabtieb. 

Where,  opon  competent  evidence,  the  fact 
is  aaoertamed  by  tlie  district  court  that  a  eo- 
toiant  ududed  her  cotenant  from  poesesskm  of 
property,  the  fair  rental  value  of  the  property 
may  properly  be  charged  agsinst  the  usurping 
cotenant  in  an  incidental  accounting  wliicb  per- 
tains to  the  partition  suit 

[Ed.  Note.— For  other  cases,  see  r  -jrtition. 
Cent  Dig.  SS  247-249,  252;  Dec.  Dig.  «=>86ij 

(Additional  SyOabat  bv  Editorial  Btaf.) 
On  Rehearing. 

4.  Appbax.  and  Dbsob  ^832(4)— Fobh  of 

JUDOUBHT^PUiSKNTAnOH  OH  ObXOXKAL  AP- 

Petition  Ua  modlflcatlim  of  opinlwi  to  pro- 
vide for  taking  into  account  certain  costs  and 
claims  in  a  partition  suit  did  not  call  for  any 
modification  of  opinion  and  judgment  where 
the  qneeticm  was  not  presented  In  the  original 
appeaL 

[Eld.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  3221.] 

5.  Fabtition  *»81— Judgmbnt— Foem. 

In  an  action  to  partition  the  legal  interests 
of  an  intestate,  and  the  equitable  interests  ot 
hia  deceased  wife,  Intestate,  where  there  were 
not  sufficient  penional  assets  to  satisfy  probate 
claims  asainst  estate  ot  deceased  wife,  such 
daima,  when  adjudicated,  should  be  taken  into 
account  in  rendering  final  judgment  in  the 
partition  suit 

[£d.  Note.— For  other  easss,  see  Partition, 
Cent  Dig.  |  22a] 

Appeal   from   District  Court,  Atdilson 

County. 

Action  by  Jennie  Mackey  against  Cella 
Mackey  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  AfiBrmed. 

P.  Hayes,  of  Atchlscm,  for  appellant  T.  A. 
Hoxcey  and  Balph  U.  Pfouts,  both  of  Atchi- 
son, for  appellees. 

DAWSON,  J,  This  is  an  appeal  from  a  de- 
dslon  of  the  district  court  In  an  action  in 
partition.  The  principal  facts  may  be  brief- 
ly stated;  Patrick  Mackey  and  Bridget 
Mackey,  his  wife,  in  tfadr  lifetime  made  an 
agreement  for  separation  and  division  of 
their  pn^terty,  the  legal  title  to  all  of  which 
was  and  remained  in  Patrick.   Bridget  was 
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given  a  re^dence  propwty,  In  wblch  die  and 
her  dangbtw  Jennie  Hai^ey,  the  plaiatlff, 
resided  until  tiie  death  of  Bridget,  Intestate, 
In  1912.  Joinle  continued  to  reside  thereat' 
after  Bridget's  death.  Patrick  had  died  In- 
testate In  1908.  The  def^idant  Lora  Ifacke^i 
a  minor,  Is  a  daughter  of  Jennie^  deceased 
brother,  and  Is  a  granddaughter  of  Patrick 
and  Bridget  Jennie  and  Lora  are  their  only 
heirs.  After  Bridget's  death,  letters  of  ad- 
ministration were  Issued  on  her  estate,  wbidi 
conristed  of  her  equlteble  ownerslilp  of  the 
resldenoe  and  an  Inconsiderable  amount  at 
personal  property.  Bridget  also  left  some 
debte  due  to  Jennie  who  lodged  her  claims 
therefor  In  the  probate  court 

Some  time  later  Jennie  commenced  this  ac> 
tlon  against  Lora  and  Lore's  mother  tor  the 
partition  of  the  property  of  Patrick.  Lore's 
mother  disclaimed.  Lore's  guardian  ad  li- 
tem ittttyed  that  the  residence  property,  the 
legal  title  to  which  was  In  her  grandfather 
Patrick  and  the  equlteble  title  to  which  had 
been  in  her  grandmother  Bridget,  should  also 
be  partitioned ;  and  She  claimed  rente  for  the 
time  the  plalntlflt  had  exclnslTely  occupied 
the  residence  of  Bridget  after  the  tatter's 
death. 

The  court  partitioned  all  the  property,  and 
In  an  incidental  accounting  gave  plaintiff 
credit  for  certain  expenses  In  cmmectioi  with 
the  property,  charged  her  with  certain  rents 
collected,  and  found  that  the  plaintiff  had 
excluded  the  defendant  and  should  be  charg- 
ed with  the  rental  value  of  the  Bridget  prop- 
erty. 

[1,1]  The  plaintiff  contends  that  the  dis- 
trict court  usurped  the  Jurisdiction  of  the 
probate  court  as  to  the  residence  property. 
We  think  not,  The  pending  administration 
of  Bridget's  peraoDal  estate  did  not  necessari- 
ly bar  the  heirs  from  their  right  of  Immedi- 
ate partition  of  the  realty.  Saynsford  v.  Hol- 
man,  68  Kan.  813,  74  Pac.  1128;  O'Keefe  v. 
Behrena,  73  Kan.  4C9.  479,  480,  85  Pac.  555, 
8  L,  R.  A.  (N.  S.)  354.  9  Ann.  Cas.  867.  Cas- 
es there  may  be  where  partition  is  wisely  de- 
ferred until  the  personal  estate  la  settled, 
for  it  may  happen  that  the  realty  may  have 
to  be  heavily  drawn  upon  to  satisfy  the 
claims  against  the  personal  estate.  30  Cyc 
198.  But  even  In  such  cases,  it  Is  not  neces- 
sarily error  to  partition  the  realty,  because 
it  will  not  be  relieved  from  satisfying  the 
claims  against  the  personal  estate  on  that 
account.  Sample  v.  Snmple,  34  Kan.  73,  77, 
8  Pac.  248 ;  Thomas  v.  Williams,  SO  Kan.  &32, 
640,  103  Pac.  772,  25  L.  H.  A.  (N.  S.)  1304; 
RIppe  V.  Welters,  90  Kan.  73S.  153  Pac.  536. 
Moreover,  in  this  case  the  claims  against  the 
pers(Hial  estate  had  been  determined  and  ad- 
judicated ere  the  decree  In  partition  was  en- 
tered ;  and  credita  due  the  plaintiff  from  the 
personal  estate  were  balanced  against  claims 
due  from  her  for  rental  collections,  etc.,  In 
the  partition  suit  This  was  entirely  proper. 


It  doM  not  appear  thattiiere  wweaiir  dalms 
against  Bridget's  estate  except  tlioM  of  tha 
plalntlfl. 

Again,  it  Bhoidd  be  noted  that  the  plalntlfl 
does  not  show  how  tba  partition  of  the  resi- 
dence property  prejudiced  her  (OIt.  Gode^  i 
sai  [Gkn.  St  1809^  i  0176]),  nor  how  two  par- 
tition suits— or  partition  of  her  father's 
property  In  the  district  conrt  and  an  'admin- 
istrator's sale  of  hia  mother's  in  the  mubate 
court— would  have  redounded  to  bar  advan- 
tage. It  would  have  heoi  more  expend.Te  at 
least 

[I]  Touching  another  pidnt  urged,  wfaldi 
relates  to  the  finding  of  the  trial  court  that 
the  idaiutiff  had  excluded  her  cotenant  Lora. 
in  the  occupancy  of  Bridget's  resideiiee.  It 
may  be  conceded  that  such  exclusion  would 
never  be  presumed.  Gribb  t.  Hndsw.  90 
San.  6S,  160  Pae.  1019.  But  there  was  sub- 
stantial evidence  which  traded  to  establish 
that  fact  and  the  familiar  rule  as  to  trial 
court's  determination  thereon  must  govern. 

The  Judgment  is  afBrmed.  All  the  Justices 
ocmcurring. 

On  Rehearing. 

[4]  In  a  petition  for  a  rehearing  the  ap- 
pellant states  that  there  are  still  some  costs 
and  claims  against  the  estate  of  Bridget  Mack- 
ey  undisposed  of  In  the  probate  court  and 
that  the  assete  in  the  hands  of  the  adminis- 
trator are  insufficient  to  meet  them.  Ai^l- 
lent  asks  that  our  oplnioo  be  modified,  so 
that  provision  may  be  made  for  taking  these 
Into  account  in  the  partition  suit  Tbla  does 
not  call  for  any  modification  of  this  court's 
opinion  and  Judgment  since  the  preemt  Ques- 
tion was  not  presented  in  the  original  ap- 
peal. 

[I]  StUl,  if  there  are  not  sufficient  person- 
al asseta  to  satisfy  all  legitimate  claims  in 
the  probate  court,  it  seems  that  It  would  best 
serve  the  interests  of  the  parties,  and  make 
for  economy,  if  they,  too,  when  adjudicated  in 
the  probate  court,  should  be  taken  tate  ac- 
count in  rendering  final  Judgment  in  the  par- 
tition suit,  and  appellant's  motion  ia  there- 
fore allowed,  and  the  district  court  la  ad- 
vised accordingly.   AU  the  Justices  ooncur- 


DIEB  V.  MUELLER.  (No.  8729^ 
(Supreme  Oonrt  of  Montana.   Feb.  19,  1917.) 

f^AITDLOBD  AND  TCNAMt  «=»159(2) — StaTUTSS 
€=3226— FaILL'BK  to  RePAIB  —  InJUBT  TO 

Tkm  ant— Liab  ilitt— Statutes. 
Rev.  Codes,  H  0226,  S827.  providing  that 
a  \tBSOT  of  a  building  intended  for  occupation 
by  persons  must  put  it  la  condition  therefor,  and 
repair  subsequent  dilapidations,  and  if,  alter 
reasonable  notice,  be  neglects  to  do  so,  the  les- 
see may  repair  and  deduct  the  expenses  from 
rent,  or  vacate  without  liability  for  rent,  gives 
no  right  of  action  for  injury  to  tenant  from 
want  of  repairs,  though  the  landlord  failed  to 
make  them  after  reasonable  notice;  such  stat* 
ntes  having  been  adopted  from  anotliar  state 
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after  constmetion  to  Hiat  efltect  hf  Ita  Snpreme 
Court. 

IM.  Note.--For  other  ca«M,  SM  Luidlord 
uMl  TenaBt,  Cent.  ZHg.  |  6tX :  Statutes,  Oent 
Dif.  I  807.]  *  «       »  «- 

Aroeal  from  District  Court,  Silw  Bow 
Ooonty;  J.  B.  HcCXeman,  Judge. 

Actton  ^Kf  Antonla  Dier  agaliuit  W.  H. 
Mueller.  Jadgment  for  defendant,  and  plain- 
tiff ac^als.  Affirmed. 

Harry  Meyer  and  WUllam  Meyer,  both  <rf 
Bntte,  for  appellant.  Walker  ft  Walkor,  of 
Butte,  for  rei^Knident. 

BRANTLT,  CL  J.  Tbls  Is  an  appeal  from 
a  final  Judginent  In  favor  ot  defendant  ren- 
dered after  an  order  aoatalnlns  bis  demnr* 
rer  to  plaintUTa  complaint  ^e  avermmts 
of  tbe  complaint  may  be  eplttnnlzed  aa  UA- 
lows: 

•  Tbe  plaintiff  and  her  husband  were  ten- 
ants of  the  defendant,  occupying  the  pn^ 
erty  at  No.  623  South  Idaho  street  In  Butte. 
These  premises  consist  of  a  one-story  bri<^ 
dwelling  house  of  four  rooms  with  a  porch, 
and  the  lot  upon  which  It  Is  situated.  The 
porch  is  about  two  feet  above  the  ground, 
and  was  used  by  the  plaintiff  and  other  mem- 
bers of  the  family  as  occasion  or  necessity 
required.  The  tenancy  was  from  month  to 
month.  During  its  continuance  the  porch 
fell  Into  dLsrepair.  in  that  one  of  the  boards 
in  the  floor  became  weak  and  insufficient  in 
strength  to  hold  the  weight  of  a  person  who 
chanced  to  step  on  it  The  defendant  was 
notified  of  the  condition  and  promised  to 
caube  the  necessary  repairs  to  be  made  more 
than  a  month  prior  to  plalntifTs  injury.  Not^ 
withstanding  his  promise,  defendant  failed 
and  neglected  to  cause  the  repairs  to  be  made. 
On  July  22,  1914,  the  plaintiff  stepped  on  the 
defective  board  which,  because  of  Its  weak- 
ened condition,  gave  way  under  her  weight, 
whereby  she  was  thrown  to  the  Qoor,  sua- 
talning  a  fracture  of  her  right  leg  and  other 
injuries  which  she  believes  to  be  permanent 
She  seeks  to  recover  $5,000  as  general  dam- 
ages, and  $300  for  expense  Incurred  for  med- 
ical treatment 

The  demurrer  presents  the  single  question 
whether  the  complaint  states  a  cause  of  ac- 
tion. The  solution  of  this  Inquiry  depends 
upon  the  proper  Interpretation  of  sections 
5226  and  5227  of  the  Revised  Codes.  In  Van 
Every  v.  Ogg.  69  Cal.  563,  the  Supreme  Court 
had  occasion  to  determine  the  purpose  and 
scope  of  sections  1&41  and  1942  of  the  Civ- 
il Code  ot  California,  which  are  identical 
with  our  own  supra.  In  that  case  the  con- 
tention was  made  that  section  1941  (Rev. 
Codes,  S  5226)  by  operation  of  law  inserts 
in  every  lease  a  covenant  to  repair.  In  dis- 
posing of  the  contention  the  court  said: 

"But  bearing  in  mind  that  at  the  common  law 
no  such  covenant  was  implied,  and  reading  tbe 
two  sectioni  together,  the  Intent  seems  clear  that 
the  oUIgation  of  the  landlord  shonld  be  limited 


by  the  extent  of  the  privilege  conferred  upon 
tbe  tenant ;  that  it  li  the  duty  «i  the  landlord 
to  repair  upon  notice,  and  if  he  does  not  per- 
form this  duty  he  is  to  be  compeUed  to  pay,  by 
deduction  from  tbe  rent,  to  the  extent  of  a 
month's  rental— or.  at  tbe  ontiaa  of  the  tenant, 
the  term  be  emefuded  witoont  zedreis  to  the 
landlord." 

Following  this  decision  down  to  the  data 
the  pTov1sI<m8  were  incorporated  In  our  own 
Codes,  the  California  court  consistently  ad- 
hered to  this  construction  of  them.  In  Bush 
V.  Baker,  51  Mont.  326.  152  Pac.  750,  refer- 
ring to  these  provisions,  this  court  said: 

'^hese  sections,  as  we  ar«  told  in  the  report 
of  tbe  Code  CMnmisslon,  were  taken  from  Cali- 
fornia, and  inrestisfltion  discloses  that  th<?y 
came  to  us  with  a  construction  upon  tbem  which 
leaves  no  room  for  doubt.  Van  Every  v.  Ogg,  59 
Cal.  663 ;  Sieber  v.  Blanc,  76  Cal.  173,  18  Pae. 
260;  Callahan  v.  Loushran,  102  Cal.  476,  36 
Pac.  835.  This  construction  is  to  tbe  effect  that, 
if  the  landlord  fails  to  repair  after  notice,  tbe 
tenant  may  himself  repair,  within  a  certain 
limit  or  move  out;  but  be  has  no  redress  lu 
damages  for  injury  to  person  or  property  con- 
sequent upon  the  landford's  failure  to  repair. 
Whether  this  construction  be  rixht  or  not,  it 
was  presumably  adopted  with  the  sections  them- 
selves, it  constitntes  a  rale  of  property,  and 
tbe  courts  of  this  state  are  without  authority  to 
alter  it" 

This  decision  Is  detominatlTe  of  tbla  case. 

Tbe  Judgnmt  is  affirmed. 

Affirmed. 

SANNSR  and  HOLLOWAT,  JJ..  concur. 


PETIT  T.  SINCTJER.    {No.  3714.) 
(Supreme  Court  U  Montana.    Feb.  21,  1M7.} 

1.  E^CBAHOB  or  PBOPnrr  «s>8(l)— Mnasp- 

aSSINTATXDHB. 

Misrepresentations  on  defendant's  part  that 
the  ranch  plaintiff  received  had  plenty  of  wa- 
ter, and  diat  water  was  going  to  waste  there- 
on, oraatitoted  fraud,  though  the  represente- 
tion  permitted  the  inferoiee  of  plenty  of  water 
in  a  creek  or  elseidiere,  but  not  subject  to  plajn- 
tifTs  cwnmand. 

[Bd.  Note. — Ttft  other  cases,  see  Elxdiange  of 
Property.  Oent  Dig.  I  S.] 

2.  ISxcBANQB  or  Pbopebtt  ^=»8(4)— Resctb- 
siON— FaADD— SumciBRCT  or  Evioencb. 

In  a  suit  to  resdud  a  contract  for  the  ez- 
cbanre  of  lands,  evidence  held  to  Justify  find- 
ing for  plaintiff,  in  that  defendant's  representa- 
tion as  to  irrigation  water  was  not  true,  and 
plaintiff  was  shown  to  have  relied  on  it,  and 
to  have  been  damaged  by  It 

{Gd.  Note.— For  other  cases,  see  Exchange  of 
Property,  Oent  Dig.  i  17.J 

8.  ExcHAffOB  or  Pbopebtt  •ssStl)— Mxsbep* 

BBSBirrATIOKS— Damaob. 
If  representations  of  a  party  exchanging 
lands,  which  related  to  a  vital  element  of  the 
transaction,  were  false,  and  were  relied  upon  by 
the  other  party,  damage  neeesMurily  ensued  to 
Budi  other  party. 

[Ed.  Note.— For  other  cases;  sea  Ezduwie 
Property,  Cent  I>ig.  |  3.] 

4.  EviOBNCB  ^=9434(11)  —  PABOI,  KvinBrrCB. 
AFracTiNQ  Weitino — Suit  roa  Rescission. 
In  suit  to  rescind  a  contract  for  the  ex- 
change ot  lands  tor  fraud  and  aiisr^resente- 
tioDS  as  to  irrigation  water,  the  role  that  the- 
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written  contract  could  not  be  varied  hj  pftrol, 
and  BO  fixed  the  amonnt  of  water,  bad  no  ap- 
plication. 

[Bd.  Note.— For  other  cases,  sea  Dvidenoe, 
Cent  TUs.  H  2013,  2014.] 

5.  EzcHARQi:  or  Pbopbbtt  4s>S(1)— Bbpbb- 

8BNTATIOK8  —  iBKiaATZOK  —  PAFIS  AFPBO- 

PBIATION. 

The  existence  ct  a  mere  paper  appropriation 
of  vater  of  a  creek  by  defendant,  rendered  un- 
availinff  by  prior  claims  taking  up  all  the  source 
of  aaiq;)!;,  aid  not  meet  defendant's  representa- 
tioD  to  piaintiif  in  an  exchange  <^  Isinds  that 
defendant's  land  possessed  water  riflita. 

[E:d.  Note.— For  other  caaea,  see  XUdiange  at 
Property,  Cent  Dig.  {  8.] 

6.  BvTDENCE  «n:>434(ll)  —  FuoL  SrzDEiroa 
Vabtiko  Wbitinq. 

In  suit  for  resdssfon  of  a  written  contract 
for  the  exchansre  of  lands  stipulatins  a  con- 
veyance by  defendant  of  a  right  to  150  cubic 
inches  of  appropriated  water  i»er  second  of  the 
waters  of  a  creek  used  in  connection  widi  the 
Mgatitm  of  defendant's  land,  evidence  tending 
to  show  tiiat  defendant  possessed  no  such  right 
was  not  inadmisaibte  as  varying  the  terms  of  a 
written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ooit  Dig.  8f  2013.  2014.] 

Ai^»eal  from  District  Cotirt,  Yellowstone 
County ;  Geo.  W.  Pierson,  Judge. 

Suit  by  Julia  B.  Petit  against  Naomi  Sln- 
cUer.  From  a  Judgment  for  plaintiff,  and  an 
order  denying  defoadant'a  motion  for  new 
trial,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

a  B.  In^  at  Billings,  for  appellant  F. 
B.  Beynolda,  ctf  BUllnga,  for  reefpondeat. 

SANNEB,  J.  Tba  plaintiff.  JnUa  B.  Petit, 
and  the  defendant,  Naomi  Slnclier,  contract- 
ed in  writing  for  tbe  conv^ance  by  the  de- 
foidant  to  the  xdalntlfl  ct  a  certain  tract  of 
land  consisting  of  161.19  acres  In  Carbon 
oonnty,  together  with  all  the  defendant's 
"right,  title  and  interest  In  and  to  160  cubic 
indies  ct  appropriated  water  per  second  of 
time  of  the  waters  of  Blue  Water  creek, 
*  *  *  and  used  In  connectlw  with  t3ie  Irri- 
gation' of  said  lands,"  and  "me  and  one-half 
shares  of  tbe  capital  stock  of  Orchard  Ditch 
Ottnpany,  a  Montana  corporation,"  tho  con- 
sideration to  be  9500  casb,  $3,500  in  two 
promissory  notes  secored  by  mortgage  upon 
the  property  above  mentioned,  and  a  deed  to 
certain  real  estate  bdongiug  to  plaintlfT  in 
Billings  (subject  to  a  mortgage  for  $2,000). 
The  money  was  paid,  the  notes  and  mortga- 
ges were  given,  the  deeds  were  delivered,  and 
each  party  went  into  possesslcm  of  the  pn^ 
erty  exchanged  in  pursuance  of  the  contract 
Shortly  thereaft»  the  plaintiff  brought  this 
suit  to  enforce  a  resdsslon  ot  the  contract, 
to  have  returned  to  her  the  payment  made, 
and  to  cancel  the  notes,  mortgage,  and  deed 
eucuted  pursuant  Oiereto^  upon  the  gronnd 
that  she  was  Induced  to  enter  into  the  same 
by  the  fraud  of  the  defendant,  alleged  as  fid- 
lows: 

"That  said  contract  was  ,  negotiated  with 
plaintiff  by  defmdant  and  her  husband  Isaac 


Sinclier,  acting  as  and  for  her  agent  In  said 
matter;  that  at  and  before  the  making  of  said 
contract  and  as  an  inducement  for  idaindfF  to 
enter  into  said  contract  defuidant  and  said 
Isaac  Sinclier,  acting  as  her  agent  r^resented 
to  plaintiff  that  said  ranch,  then  owned  by  de- 
fendant and  mentioned  in  said  contract,  had 
plenty  of  water  for  pnrpoaes  of  irrigatioii.  and 
that  water-  was  going  to  waste  thweon,  and  that 
it  wsfl  the  intention  of  defendant  and  her  said 
agent  thereby  to  inform  plaintiff  and  have  her 
understand  that  water  in  defendant's  own  right 
was  available  at  said  randi  for  the  purposes  of 
irrigadon,  and  was  so  rituated  as  to  be  rea- 
sonably efficient  for  irrigatiat  pnrposss,  and 
that  sach  repreeentations  were  material,  and 
tbe  troth  or  falsity  thereof  vitally  affected  th« 
value  and  ntUitj  m  said  lands :  that  said  rep- 
resentations were  false  and  miudulent  were 
known  by  defendant  and  said  Isaac  Sinclier 
to  be  false,  in  that  they  did  not  have  at  that 
time,  bad  not  had  previously,  nor  has  ahe  had 
since  that  time  any  water  uiat  under  exisdng 
conditions,  could  be  ddivered  to  said  ranch: 
that  no  water  has  at  any  time  been  plentifai 
enoo^  upon  said  ranch  that  it  has  gone  to 
waste  tbereon,  and  that  the  only  waters  that 
have  been  available  for  the  irrigation  of  said 
ranch  within  at  least  the  past  year  have  been 
waters  procnred  fimn  a  private  citA  ct  a  tblrd 
Itarty,  and  in  which  water  defendant  has  not 
conveyed,  and  cannot  convey,  to  plaintilt  any 
interest** 

The  cause  was  tried  to  the  district  court 
of  Yellowstone  county  sitting  without  a  Jury, 
and  such  trial  resulted  in  findings  of  fact 
and  conclusions  of  law  favorable  to  the  plain- 
tiff. Judgment  was  entered  conformable  to 
the  prayer  of  the  complaint  and  from  it,  as 
well  as  from  an  order  d^^iying  the  defend- 
ant's motion  for  new  trial,  these  appeals  are 
taken. 

[1]  The  main  contention  Is  that  the  rep- 
resentations alleged  In  the  complaint  do  not 
constitute  fraud,  "do  not  put  in  Issue  the 
question  of  sufficiency  of  water,  and  are  preg- 
nant with  the  admission  of  plenty  of  ;water." 
This  Is  clearly  untenable,  if  we  understand 
It  aright  The  parties  were  dealing  with  re- 
spect to  certain  lands  which  confessedly  re- 
quire  water  for  their  most  successful  use; 
tbe  BTailabilltr  of  such  water  in  quantity 
sufficient  for  the  purpose  was  therefore  a 
vital  consideration,  and  any  false  representa- 
tion touching  that  and  relied  upon  must  of 
necessity  be  a  fraud.  The  representation  al- 
leged, In  connection  .with  this  matter,  la 
"that  sold  randi  had  plenty  of  water,  and 
that  water  was  going  to  waste  thereon." 
This  conveyed,  and  must  have  been  Intended 
to  convey,  the  idea  that  the  defendant  owned 
or  controlled  and  could  transfer  with  said 
lands  a  right  to  the  use  of  water  sufficient  In 
quantity  and  so  situated  as  to  be  usable  at 
her  will  for  the  Irrigation  <^  all  the  lands. 
It  does  Dot  aid  her,  nor  adversely  affect  the 
complaint,  to  say  that  it  permits  the  infer* 
ence  of  "plenty  of  water**  In  the  creek  ox 
elsewhere.  If  that  water  was,  for  any  reason, 
not  subject  to  her  command. 

[2]  It  is  furtim  contended  that  the  evi- 
dence does  not  justify  the  result,  in  that  the 
statem^t  imputed  to  the  defendant  was  true. 
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and  that  Uie  plaintiff  was  not  sbown  to  hare ' 
relied  upon  It  or  to  have  been  damaged  by  it. 
It  Is  a  permissible  toference  from  tbe  evi- 
dence that  tlie  total  flow  of  Blue  Water 
creek  during  tbe  Irrigation  season  la  not 
sufBdait  to  supply  the  rights  confessedly 
prior  to  that  transferred  by  the  defendant 
to  tbe  plaintiff,  and  that  in  point  of  fact 
neither  the  defendant  nor  ber  predecessors 
in  interest  erer  posted  any  notices  at  the 
point  of  diversion  pursuant  to  such  claim  of 
appropriation,  or  ever  perfected  the  same 
by  the  coi^truction  of  ditches,  or  ever  divert- 
ed any  water  claimed  thereunder,  save 
tiurough  the  Orchard- Company  ditch.  It  Is 
true  tliat  on  one  occaalon,  for  a  period  of 
about  five  days,  such  diversion  amounted  to 
something  like  108  inches ;  but  this  was  due 
to  the  complaisance  of  others,  who  might 
have  Interfered.  Her  interest  in  the  Orchard 
ditch,  as  covered  by  the  ctmtract,  was  only 
1^  sliares.  or  "3/40  of  Its  total  carrying 
capacity,  and  the  total  carrying  capacity  of 
that  ditch  did  not  exceed  600  Inches.  A  con- 
sideration of  the  entire  record  satisfies  us 
that  the  court  was  Justified  In  Its  finding 
against  tbe  truth  of  defendant's  representa- 
tions. So,  too,  there  was  warrant  for  the 
inference  that  tbe  plaintiff  relied  upon  these 
representations.  She  says  she  did,  and  she 
could  not  have  done  otherwise.  She  might — 
as  she  did — cause  an  examination  of  the  rec- 
ords to  be  made  and  thus  be  held  to  know 
what  the  records  would  disclose.  But  the  ex- 
istence of  prior  rights  sufficient  to  consume 
all  the  waters  of  the  creek  could  not  be  defi- 
nite ascertained  from  the  records,  because 
tb«^  might  not  show  tbe  total  flowage  of  the 
creek  and  would  not  show  what  deductions 
could  be  made  for  abandonments,  nonaser 
or  return  of  waters  to  the  creek. 

[si  It  Is  needless  to  add  that  if  the  rep- 
resentations which  related  to  a  vital  element 
of  the  transaction  were  false  and  were  re- 
lied on,  damage  necessarily  ensued. 

[4-6]  Again  it  is  Insisted  "that  the  written 
contract,  having  fixed  the  amount  of  water, 
cannot  be  varied  by  parol,  and  tbe  amoimt 
oC  :irater  or  priority  is  not  In  issue."  The 
answer  la  threefold:  (a)  This  la  a  suit  to 
enforce  a  rescission  for  fraud  inducing  tbe 
contract;  hence  the  rule  lirroked  does  not 
apply.  HlUmau  v.  Luzon  Cat&  Co,,  40  Mont 
180,  142  Pac.  641 ;  Sathre  t.  BoUe,  31  Mont 
86,  77  Pac.  431.  (b)  The  amount,  as  measured 
by  the  needs  ot  ttie  place,  and  tbe  prtori^  of 
defendant's  right  as  affecting  the  aTallatdlity 
of  the  water  claimed  thereunder,  were  dis- 
tinctly put  In  Issue ;  the  existence  of  a  mere 
paper  approprlaUon,  rendered  unavailing  by 
prior  claims  takbig  up  all  the  source  of  sup- 
ply, could  not  meet  the  representations,  (c) 
The  written  contract  stipulated  a  convey- 
ance bf  dflfendant  of  a  right  to  "one  hun- 
dred fifty  cubic  Indies  of  approiH-lated  mter 
per  secmd  of  time  of  the  waters  of  Blue 


Water  ereek,  used  in  connection  with  tbe  Ir- 
rigation of  said  lands."  The  evidence  which 
tended  to  show  that  there  was  no  such  right 
can  hardly  be  condemned  as  a  variation  of 
the  terms  of  tbe  written  contract 

Finally,  attention  is  called  in  a  goieral  way 
to  certain  rulings  In  tbe  admission  of  evi- 
dence whl<^  it  la  said,  were  erroneous. 
N<me  of  these  appear  to  have  been  open  to 
the  objection  argued  In  the  brief.  Moreover, 
there  Is  no  such  spedflcation  as  under  Rule 
10,  section  3,  subd.  "b,"  rules  of  this  court 
(123  Pac.  xll),  entlUed  them  to  consideration 
here. 

The  Judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAT,  J.,  con- 
cur. 

RFTTNOIDS  T.  JONES  et  nx.  (No.  3728.) 
(Supreme  Court  ot  Montana.    Feb.  16,  1917J 

-1.  Afpeal  ano  Bbbob  ^»B54(6)— Review- 
New  Tbiat. 
An  order,  suataininK  in  ^nersl  terms  a 

motion  for  new  trial  made  on  all  the  statutorr 

grounds,  must  be  approved,  if  it  can  be  jusU- 

Sed  on  any  ot  them. 
[Ed.  Note.— For  other  esses,  see  Appeal  and 

Error,  Cent  Dig.  |§  3428.  8424.] 

2.  Nxw  Tbial  «=370  —  Gbouitds  —  Iirstrm- 
ciENCT  or  Evidence. 

If,  notwitbfrtanding  the  presumption  in  fa- 
vor of  plaintiff,  under  the  maxim  of  res  ipsa 
loquitur,  the  trial  court  on  the  whole  case  made 
is  of  opinion  that  plaintiff  had  not  sustained 
tbe  burgen  of  ahowmg  actioQable  negligence,  it 
is  its  duty  to  grant  defendant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Naw  Trial, 
Cent.  Dig.  8S  142,  143.} 

3.  New  Tbial  «=»T0— Disobetior. 

The  granting  of  a  new  trial  for  insofficien- 
of  the  evidence  is  in  the  sound  legal  discre- 
tion of  the  trial  court,  subject  to  review  only 
for  abuse  thereof. 

[Ed.  Note—For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  142.  143.] 

Appeal  from  District  Court,  Yellowstone 
County ;  Geo.  W.  Pierson,  Judge. 

Xction  by  Margaret  E.  Reynolds  against 
Frank  N.  Jones  and  wife.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

O.  B.  Ingle^  of  BllUngs,  for  appellant 
Nichols  &  Wilson,  of  Billings,  for  re- 
spondents. 

HOULOWAT.  J.  Tbe  plaintiff,  while  tear- 
ing ttie  Star  Theater  In  Billings,  was  Injuz^ 
ed  by  a  billboard  folUog  against  ho-.  She 
brought  this  action  to  recover  damages,  and 
secured  a  favoraUe  verdict  The  lower  court 
granted  a  new  trial,  and  plaintiff  appealed 
from  the  order. 

[1  -3]  The  motl<m  for  a  new  trial  was  made 
upon  all  the  statutory  grounds,  and  the  order 
Bustaiulng  It  Is  ^i^l  in  terms.  If  the 
order  can  be  Justified  upon  any  of  the 
grounds,  It  must  be  approved.  Soott  v.  Wag- 
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goner,  4S  Mont  53Q,  139  Pac.  454,  L.  R.  A. 
19160,  491.  One  ground  of  the  motion  is  In- 
suffldency  of  the  evidence  to  Justify  the  Ter- 
dict.  There  was  not  any  evidence  to  disclose 
what  caused  the  billboard  to  fall,  and  platn- 
tier  relied  upon  a  presumption  of  negligence 
tnT<^lag  tbe  maxim  res  Ipsa  loquitur.  The 
defendants  offered  evidence  tending  to  show 
the  degrees  of  care  exercised  by  them  with 
reference  to  the  billboard.  The  presomptlon 
on  the  one  hand,  and  the  evidence  on  tbe  other, 
at  least  raised  an  Issue  as  to  whether  de- 
fendants were  guilty  of  actionable  negligence. 
The  burden  was  upon  the  plalntifT  to  sustain 
the  aflamiatlve  of  this  Issue  by  a  preponder- 
ance of  tbe  evidence,  and  though  the  pre- 
sumption bad  the  force  and  effect  of  evi- 
dence, If,  upon  the  whole  case  made,  the 
trial  court  was  of  the  opinion  that  plain- 
tiff had  failed  to  sustain  the  burden  thus 
imposed,  the  duty  devolved  upon  It  to  grant  a 
new  trial.  Hamilton  v.  Monldah  Trust,  30 
Mont.  269,  102  Pac.  335.  The  application  was 
addressed  to  the  sound,  legal  discretion  of 
the  court  below,  and  Its  order  Is  subject  to 
review  only  for  an  abase  of  that  discretion. 
An  examination  of  tbe  record  falls  to  disclose 
any  such  abuse,  and  for  this  reason  the  order 
I^  affirmed. 
ACSnned. 

BRANTLY,  O.  J.,  and  8ANNBR,  J.^  concnr. 


STATE  ex  ret  FORD,  Atty.  Gen.,  t.  CUTTS. 

(No.  3908.) 

(Supreme  Court  of  Montana.  Feb.  21,  1017.) 
CouBTS  «=bS  —  Statto  «s>86  —  Mehbbbb  or 

LBOISI.ATUEE  —  RiOUT  TO  SUT  —UUBISDIC- 

TION— ADSTRAOT  QUESTION. 
The  House  ol  ReprMentatives,  which  un- 
der Coast,  art.  5,  S  9,  is  the  Judge  of  tbe  ulti- 
mate right  of  persoDS  claiming  seats  as  mem- 
bers thereof,  having  seated  oaa  as  a  member,  Its 
decisitm  is  coaclusfve  on  the  court,  so  that  the 
court  will  not  entertain  a  proceeding  to  try 
his  right  to  act  as  a  member,  as  the  most  it 
could  do  would  be  to  decide  an  abstract  qaes- 
tion  of  a  law,  for  which  the  courts  are  not  con- 
stituted. 

IVki.  Note.— Fcff  other  cases,  see  GourtSt  Oent 
Dig.  IS  U,  12;  States,  OenL  Dig.  i  30.] 

Original  quo  vamnto  proceeding  by  the 
State,  an  relaUon  of  B.  O.  Ford,  Attomw 
General,  against  WllUam  Gntta.  AintUcatkm 
dented. 

S.  O.  Ford,  of  Hdena,  for  relator. 

PER  CURIAM.  Application  under  section 
6951,  Revised  Codes,  by  S.  C.  Ford,  Attorney 
General,  for  an  order  directed  to  William 
Outts,  requiring  the  latter  to  show  cause  why 
the  Attorney  General  should  not  have  leave 
to  flle  a  complaint  In  the  nature  of  quo  war- 
ranto to  try  the  right  of  William  Cutta  to 
act  as  a  member  of  the  House  of  Representa- 
tives, Fifteenth  session.  The  petition  shows 
that  upon  tbe  death  of  Jerry  J.  Flanlgan,  a 


duly  elected  member  of  said  House  of  Repre- 
sentatives for  the  county  of  Silver  Bow,  the 
Governor  of  this  state  Issued  to  Mr.  Cutts 
a  commission  as  sacb  member  to  fill  tbe 
vacancy  thus  caused;  that  sndi  commission 
was  presented  to  the  House  of  Representa- 
tives and  referred  to  Its  committee  <m  privi- 
leges and  elections ;  that  pursuant  to  tbe  re- 
port of  said  committee  Mr.  Cutts  was  seated 
by  the  House  as  such  member,  has  since  act- 
ed, and  will,  unless  ousted,  continue  to  act 
as  such. 

We  cannot  and  should  not  tatce  Jurisdic- 
tion of  this  proceeding  because  It  must  end 
in  nothing.  Each  House  Is  the  judge  of  the 
ultimate  right  of  perjons  claiming  seats  as 
members  thereof  (Constitution  of  Montana, 
art.  B,  5  0 ;  State  ex  rel.  Thompson  v.  Kenney. 
0  Mont.  223,  232,  23  Pac.  73.1),  and  its  deci- 
sion, right  or  wnmg,  Is  conclusive  upon  us 
(State  ex  rel.  Smith  v.  District  Court,  00 
Mont.  134,  138,  145  Pac.  72l;  Cooley,  Const. 
Llm.  [7th  Ed.]  p.  180,  and  cases  cited,  note 
1).  Being  powerless  to  enforce  any  Judgment 
of  ouster  against  a  person  recognized  by 
either  House  as  a  member  thereof,  the  ut- 
most we  could  do  would  be  to  decide  an  ab- 
stract question  of  law;  tbe  courts  of  tUs 
state  are  not  Instituted  tor  that  purpose. 

The  appUcatloo  Is  denied. 


STEVENS  r.  HENNINGSEN  PBODUOB  GO 
(No.  3730.) 

(Supreme  Court  of  Montana.   Tth.  24,  1917.> 

1.  Mabieb  ako  Sebvaht  •s>262(3)— iHjnuKS 

TO  SEBTAin^ABSITMPTIOir  07  RISK— PLBAU- 

ino. 

The  defense  of  aasumption  of  risk  on  the 
part  of  the  servant  can  generally  be  availed  of 
only  by  a  special  plea. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  I  8B&] 

2.  MAarsB  Airn  Sekvamt  «=3>288n>— Injubixs 
TO  Sbbvant— AasuitPTioN  OF  Risk—Ques- 
tion FOB  JCBT. 

Tbe  question  whether  tbe  servant  assumed 
the  risk  Is  generally  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1068.  10G9,  1087.  1068.) 

3.  Mastib  Airn  Sebtant  «=:»2(^(8)— Injubiks 

TO  SeBVAKT— ASSUMPTION  OF  RISK— NbCBS- 

siTY  OF  Pleading. 
Where  the  plaintiff's  own  evidence  furnishes 
a  basis  for  tbe  single  inference  that  he  assumed 
tbe  risk,  the  burden  Is  upon  bim  to  exculpate 
himself  or  he  cannot  recover,  whether  the  mas- 
ter pleads  assumption  of  risk  or  not, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  858.] 

4.  Uasteb  and  Sebvaht  «s>217Cl^— Ihjubibb 
TO  Sebvant— AsBtnipnoN  or  Risk  — Evi- 
dence. 

When  fire  was  discovered  In  a  buUding- 
and  the  servant  was  ordered  to  remove  goods  by 
elevator,  and  the  elevator  stuck,  and  to  remove 
a  piece  of  timber  which  blocked  it  the  servant^ 
instead  of  entering  the  shaft  by  a  door  near  the 
timber,  entered  at  the  other  side  and  stood  s» 
that  descc-mling  counterweiffLt  struck  him,  when 
he  knew  of  tbe  operation  of  the  elevator  and 
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tils  probable  dancer,  be  aasdmed  the  ilsk  and 

could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  {  574.1 

6.  Masteb  aitd  Sebvant  «=>248@)— Injubies 
TO  Shbvaht— Assumption  or  Bibk— Bmeb- 

GBNCT. 

In  sncb  case.  wh«e  the  fire  had  not  ap- 
proached the  eleratw  or  the  foods,  there  was 
no  such  emergency  as  excused  the  servant's  act- 
ing as  he  did. 

[Ed.  Note.— For  other  cases,  aee  Mastir  and 
Servant,  Cent.  Dig.  M  782,  703.] 

Appeal  from  District  Court,  Stiver  Bow 
County;  J.  J.  L^nch,  Judge. 

Action  by  Bobert  W.  Stevens  against  the 
Hmnlngsen  Produce  Company.  Judgment 
for  defendant,  and  order  denying  motion  for 
new  trial,  and  plalntur  appeals.  Affirmed. 

Wllltem  Meyer,  of  Butte,  for  appellant 
Kremer,  Sandos  &  Kremer,  Butte,  tor  re- 
apondent. 

BBANTLT,  0.  J.  Actkm  for  damages  for 
a  personal  Injnry  suffered  by  plalntlfl  dur- 
ing the  course  of  his  employment  by  defend- 
ant The  trial  Id  the  district  court  resulted 
in  a  judgment  In  flavor  of  the  defendant  aft- 
er an  order  sustaining  its  motion  for  a  non- 
suit Plalntur  has  appealed  from  the  Judg- 
ment, and  an  (»der  denying  his  motion  for  a 
new  trial. 

The  following  narrative  of  fftcts  is  gatber- 
ed  from  the  omiplaint: 

On  January  U.,  1912,  the  defendant  was 
conducting  a  wordioose  and  cold  stcvage 
bu^ness  In  the  dty  of  Bnttei  It  occupied  a 
brick  bnildJng  consisting  of  three  stories  and 
a  basement  Besides  stairways  connecting 
the  sevoral  floors,  tbere  was  an  elevator  for 
conveying  goods  to  and  fttun  them.  The  ele- 
vator was  Installed  in  a  shaft  and  was'  mov- 
ed a  cable  and  pulley.  It  was  balanced 
by  counterwel^ta,  which  ascended  and  de- 
scended between  two  guides  near  the  middle 
of  the  south  side  of  the  abaft  Plaintiff  was 
In  the  employ  of  Oie  dtfendant  as  superin- 
tendent of  Its  business,  and  as  such  had 
chaise  of  the  bnlldlng  and  defendant's  em- 
ployes. A.  P.  Hennlngsen  was  its  president 
Discovery  having  been  made  tbat  the  build- 
ing was  on  Are  on  the  basement  floor,  Hen- 
nlngsen directed  the  plaintiff  to  save  as 
many  of  the  goods  stored  In  the  building  as 
possible.  Assisted  by  the  other  employ^  he 
proceeded  to  remove  sncb  of  them  as  be 
could  without  danger  to  bis  assistants  or 
himself.  To  acoHnplish  this,  they  loaded  the 
goods  upon  tmclcs  and  removed  the  loaded 
trudcs  by  means  of  the  elevator  to  Ibe  first 
or  street  floor,  and  thence  to  the  street 
"When  this  work  was  begun  on  the  basement 
floor,  it  was  discovered  tbat  because  <tf  an 
obstruction  in  the  pit  or '  excavation  at  the 
bottom  of  the  diaft,  the  deck  would  not  de- 
scend to  tbe  level  <k  the  floor,  or  "land,"  so 
that  tbe  trucks  could  be  loaded  upon  it  Up- 
on  investigation  this  was  found  to  be  a 


piece  of  2x4  timber  standing  on  end  at  one 
side  of  the  shaft  Seeing  that  this  obstmo- 
Uon  must  at  once  be  removed,  the  plaintiff 
ordered  the  elevator  to  be  moved  to  tbe 
second  floor  and  held  there  until  he  could  ef- 
fect the  removal.  The  elevator  was  raised 
as  directed.  While  plalntiCT  was  reaching  in* 
to  tbe  shaft  to  remove  tbe  timber,  the  eleva- 
tor was  moved  upward  by  some  <me  without 
warning,  with  tbe  result  that  the  counter- 
weights descended  and  struck  plaintiff,  in- 
flicting the  injury  complained  of— a  com- 
pound fracture  of  bla  right  leg.  besides  bruis- 
es up<Hi  his  back  and  bead.  Tbe  negligence 
dialled  Is: 

"That  in  the  construction  of  said  elevator 
shaft  and  particularly  that  portion  of  the  game 
where  the  ooonterweiphts  went  up  and  down,  ac- 
cording to  the  position  of  the  said  elevator,  tbe 
said  defendant  carelessly  and  ae^digently  failed 
and  neglected  to  Indose  that  pwHon  of  sold  ele- 
vator in  the  basement  on  the  south  side  where 
the  said  counterweights  ascended  and  descmd- 
ed.  •  • 

The  defenses  relied  on  were  a  denial  of  neg- 
ligence by  defendant,  and  afilrmatlve  pleas 
that  plaintiff  assumed  the  risk,  and  that  he 
was  injured  by  tbe  negligence  of  bis  fellow 
Borants.  The  motion  for  nmsuit  was  made 
upon  sevwal  grounds.  Ajb  we  view  tbe  evi- 
dence, bowevtf,  though  we  assume  that  de- 
fendant was  guilty  of  negligence  in  tbe  par^ 
ticolar  all^ed-^hlcb  is  by  no  means  dear- 
ly estaUlsbed  by  the  proof— tbe  nonsuit  was 
proper  on  tbe  ground  tbat  plaintlfiTs  own  evi- 
dence dlscloees  a  case  of  assumed  risk. 

[1-t]  The  rule  la  settled  In  this  Jurisdic- 
tion that  this  defense  can  be  availed  of  only 
by  special  plea  (I^ongpre  v.  Big  Blackfoot 
Milling  Co.,  38  Mont.  99,  99  Fac.  131 ;  &Iosb- 
er  V.  Sutton's  New  TheatM  Oo.,  48  Mont. 
137,  137  Pac.  634).  and  that  the  qnestloD 
whether  the  plaintiff  did  assume  the  risk  is 
genmlly  for  the  Jury.  An  exception  to  this 
general  rule  is  vrhere  tbe  plaintilTs  own  evi- 
dence furnishes  a  basis  tor  the  single  Intier^ 
«ice  that  he  assumed  tbe  risk.  Tbe  burden 
Is  then  upon  him  to  exculpate  bluisdf  or  he 
cannot  recover,  and  this  whether  tbe  defense 
is  pleaded  or  not  liongpre  v.  Big  Blackfoot 
Milling  Co.,  supra.  The  exception  is  founded 
upon  tbe  principle  that  in  order  to  recover 
for  an  allied  wrong  of  liis  master,  tbe  serv- 
ant must  make  out  a  case  wblcb  does  not 
afford  a  substantial  basis  for  tbe  inference 
that  he  has  exculpated  the  master  taking 
reqionslbility  upon  himself. 

The  evldoace  estabUtiies  these  tacts:  The 
Are  was  lUscovered  about  2:80  o'dodc  in  tbe 
afternoon,  nie  plaintiff  was  ordered  by 
Hramingsen  to  get  the  onployds  together  and 
remove  the  goods  from  tbe  hulldlng.  The 
plan  adopted  was  to  load  item  on  trudcs 
and  lower  or  raise  the  trucks  to  tbe  main  or 
street  floor  In  order  to  readi  railroad  cars 
standing  on  a  siding  used  by  tbe  defendant 
All  goods  had  been  removed,  except  those 
stored  in  tbe  basement.   It  was  then  about 
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6  o'clock.  The  building  was  constructed  with 
double  walls  leaving  air  spaces  between. 
The  Are  had  originated  in  one  of  these  air 
spaces,  and  by  the  efforts  of  the  flremen  had 
been  prevented  from  spreading  to  other  parts 
of  the  building  or  to  the  goods.  When  the 
rescuers  began  work  In  the  basement,  it  was 
found  that  an  obstruction  in  the  elevator 
sbnft  prevented  the  pn^er  placing  of  the 
deck  for  the  loading  of  trudcs  npon  it.  This 
WHS  made  known  to  Henningsen  by  the  plain- 
tiff, both  being  then  upon  the  street  floor. 
The  plahitiff  testified  as  to  what  then  oo 
curred  as  follows: 

"I  told  him  that  a  piece  of  timber  or  some- 
thing bad  gotten  underneath  the  elevator  and 
they  couldn^t  load  it  up.  He  aaked  me,  he  says, 
'Well,  can't  you  get  it  fixed?'  Mr.  Henningsen 
asked  me  what  was  the  matter,  and  I  told  him 
there  was  something  in  the  uevator  pit,  and 
tliat  the  elevator  would  not  go  down  to  the 
bottom  to  land,  and  we  couldn  t  get  the  goods 
on,  and  he  said,  'Can't  you  fix  it?'  He  said, 
'Go  down  there.  We  have  to  get  the  goods  out 
of  the  way.  We  don't  know  what  this  fire  is 
going  to  amount  to.'  Now  I  was  just  about  the 
laadmg  of  the  stairway,  and  I  told  him  I  could, 
and  he  made  the  remark,  'It  is  a  hell  of  a  time 
for  the  elevator  to  get  out  of  order.' " 

The  plaintiff  went  immediately  to  the  base- 
ment floor  to  get  the  elevator  In  order.  The 
shaft  was  between  6  and  7  feet  square,  and 
was  built  about  comer  posts.  On  the  west 
it  was  open  so  that  one  approaching  from 
that  direction  could  step  from  the  basement 
floor  Into  the  pit  or  sump,  which  was  alwut 
16  inches  in  depth.  At  that  time  the  pit  con- 
tained several  indies  of  vrater.  On  the  east 
the  shaft  was  boarded  up,  but  there  was  a 
doorway  opening  into  it  The  floor  of  the 
basement  on  this  side  was  liigher  than  on  the 
w^t  side,  so  that  the  bottom  of  the  pit  was 
about  30  indies  below  its  level.  On  thenc^rth 
the  shaft  was  boarded  up.  On  the  south  It 
was  c^en  except  for  the  space  occupied  by 
the  guides  for  the  counterweights  which  had 
their  footings  on  the  Up  of  the  pit  some- 
what to  the  west  of  the  center.  Goods  were 
piled  on  that  side  so  near  to  the  sliaft  that 
entrance  could  not  be  effected  from  that  di- 
rection. There  was  a  16  candle  power  elec- 
tric light  so  placed  that  it  lighted  ttie  shaft 
pit  suUlclently  to  enable  one  approaching 
from  the  west  to  see  an  obstruction  In  11. 
The  piece  of  timber  was  found  by  plaintiff 
standing  on  end,  and  leaning  against  the  Up 
of  the  pit  on  the  east  aide  in  front  of  the 
door.  It  could  have  been  reached  easily  and 
wlthoDt  any  danger  from  the  counterwei^ts, 
b7  means  of  the  door  on  the  east  side  or  by 
stepping  into  the  pit  Instead  of  pursuing 
either  of  these  courses,  the  plaintiff  flrat  caU- 
ed  to  those  who  were  In  charge  of  the  eleva- 
tor above,  to  hold  it  until  he  gave  the  sig- 
nal. Without  waiting  for  a  response  he  put 
his  left  foot  on  the  west  Up  of  the  pit,  his 
right  up<Ki  the  south  between  the  guides,  and 
leaned  toward  the  east  to  reach  the  timber. 
While  he  was  In  that  position,  some  one — 
the  evidence  does  not  dlFeiose  who — moved 
the  tferator  upward  with  the  result  that 


plaintlfTs  rlf^t  leg  was  caught  by  the  de- 
scending counterweights  and  injured  as  al- 
leged. Plaintiff  had  been  In  the  employ  of 
the  defendant  about  13  years,  having  worked 
for  It  as  laborer  and  helper,  and  as  travd- 
ing  agent  and  superintendent  He  had  had 
experience  as  stationary  engineer,  had  oper- 
ated compressors,  was  familiar  with  ma- 
chinery, and  knew  the  mechanism  of  the 
elevator.  He  knew  that  when  It  was  moved, 
ihe  count^weigbts  would  move;  folly  real- 
ized that  the  course  he  was  pursuing  was 
perilous,  and  appreciated  the  fact  that  he 
might  suffer  injury  If  the  elevator  was  mov- 
ed. This  is  put  beyond  doubt  by  the  fact  that 
when  he  went  to  the  shaft  he  ordered  the  ele- 
vator to  be  held  until  he  gave  the  signal, 
and  by  his  statement  that  he  relied  on  Uie 
order  thus  given  by  him  being  obeyed.  Evi- 
dently this  order,  if  heard  by  the  men  above, 
was  understood  to  mean  that  the  elevator 
should  not  be  lowered.  However  this  may 
have  been,  under  the  clrcomslances  the  only 
conclusion  permissible  is  that  he  deliberately 
took  a  chance  that  he  would  not  be  Injured, 
for  be  did  not  claim  that  he  was  hurried  or 
that  his  attention  was  distracted  by  the 
emergency  of  the  fire,  nor  did  he  offer  to 
explain  why  he  pursued  the  course  he  did. 
The  only  Inference  possible  is  that  he  did  it 
to  avoid  stepping  into  the  water  or  the  ne- 
cessity of  passing  around  to  the  east  side  of 
the  elevator  shaft 

[4]  At  the  time  plaintiff  went  down  by  the 
direction  of  Henningsen,  neither  knew  what 
was  the  cause  of  the  trouble.  When  he  dis- 
covered It,  being  familiar  with  the  operation 
of  the  elevator  and  having  observed  the  coa- 
ditions  and  circumstances  confronting  htm 
at  the  moment  his  knowledge  of  the  danger 
was  superior  to  that  of  Henningsen,  and  be 
thus  became  the  exclusive  Judge  as  to  the 
course  he  should  pursue.  He  thus  assumeil 
the  risk,  and  hence  cannot  charge  his  Injury 
to  the  negUgence  of  defendant,  if  it  was  neg- 
ligent in  falUng  to  inclose  or  box  in  the 
counterweights.  Leary  v.  Anaconda  C.  Mlo. 
Co.,  36  Mont  157,  92  Pac.  477 ;  Fotheringill 
V.  Washoe  Copper  Co.,  43  Mont  485,  117 
Paa  86;  Molt  v.  Northern  Pac.  Hy.  Co.,  44 
Mont  471,  120  Pac.  809;  26  Cyc.  1202;  Bai- 
ley on  Personal  Injuries,  S  458  ;  8  Tbompsoa 
on  Negligence,  4643. 

[B]  Counsel  insist  that  the  evidence  pre- 
sents a  case  of  emergency  in  whidi  the  plain- 
tllf  was  injured  in  an  endeavor  to  save  the 
property  of  his  master,  and  cite  and  rely  op- 
en these  cases:  Da  Rin  v.  Casualty  Co.,  41 
Mont  176,  108  Pac  649,  27  L.  R.  A.  (N. 
1164.  137  Am.  St.  Bep.  709,  Bracey  T.  North- 
western Imp.  Co.,  41  Mont  338,  109  Pac  706, 
137  Am.  St  Rep.  738,  HoUenback  v.  Stone  & 
Webster  E.  Corp.,  46  Mont  559,  129  Paa 
1058,  and  Nelson  v.  Northern  Pat  Ry.  Co., 
50  Mont  516,  148  Pac.  388.  They  have  uo 
application.  In  the  first  place,  they  deal  al- 
together with  the  rule  governing  the  defense 
of  ctrntributory  ne^lgeBoe  wbaa  a  vescncr  is 


Digitized  by  Google 


Mont)   FU8SELMAN  v.  TBLLOWSTONB  VALLBT  I*AND  A  IRRIGATION  CO.  478 


Injured  in  an  attempt  to  save  the  Ufe  of  an- 
other in  the  face  of  Impending  peril  to  the 
latter  brooght  about  by  the  nes^ence  of  the 
defendant,  or  to  tbe  case  of  an  en^jlor^  In- 
jured while  endeavorlDg  to  sare  the  property 
of  hla  «uployer  when  there  la  imminent  peril 
of  Its  loss  or  destruction.  In  the  second 
place,  tbe  evidence  shows  afflrmatlvely  that 
the  plain tllT  was  not  at  the  time  of  the  ac- 
cident confronted  by  Impending  peril  of  loss 
to  defendant  of  its  property  moving  him  to 
porsne  the  course  be  did,  but  that  he  acted 
deliberately  and  without  the  impulse  of  mo- 
mentary exdtem^t. 

Counsel  cdiallenge  tbe  propriety  of  several 
rulings  ot  the  trial  court  In  exduding  evi- 
dence. .The  contentions  made  in  this  b^udf 
are  without  nlerlt,  for  the  doable  reason  that 
most  of  the  ezclnded  evidence  was  subse- 
qnently  admitted  without  objection,  and  that 
In  view  of  the  conclusions  stated  above  the 
evidence  excluded  finally  would  not  have  re- 
moved  the  Imputation  to  plaintiff  that  he  as- 
sumed the  risk. 

The  Judgment  and  order  are  aflhrmed. 

Afflimcdi 

BAMNBS  and  HOLLOWAT,  JJ^  concor. 


FUSSELMAN  v.  YELLOWSTONE  VALLEY 
LAND  ft  IRRIGATION  CO. 
(No.  3731.) 

(Supreme  Court  of  Montana.   Feb.  10,  1917.) 

1.  NEauoEKCE  «s)39  —  Tbe6:passino  Qbh,- 

DRKN— IlCPLIED  IhTITATION. 
The  basis  of  the  doctrioe  of  liabilitv  to  a 
trespassing  infan^  injured  through  tbe  danser- 
oDs  condition  of  toe  premises,  is  implied  innta- 
tirai. 

[Gd.  Note.— For  otiier  eases,  see  NMdlgence, 
Ont  Dig.  I  66.] 

2.  Negligenob  •92—  Basis  —  Bbeaoh  or 

DUTT. 

Actionable  negligeuoe  arises  only  from  breach 
of  a  legal  duty. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  3,  4.] 

3.  Neglioekce  <8»108(1)— Complaiht. 

A  complaint  for  negligence  mnst  disclose  a 
duty,  breach  of  it,  and  resulting  damages. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  174.] 

4.  Pleading  «s»8(17)— Siatiro  Faots— Neg- 
ligence. 

A  complaint  for  negligence  must  state  facts, 
and  Dot  legal  conclusioDa,  and  so  mast  set  forth 
facts  from  which  it  can  be  said,  as  matter  of 
law,  that  defendant  owed  the  injured  person 
a  duty  at  the  time  of  the  Injury :  and  an  allega- 
tion that  defendant  impHedly  invited  deceased 
is  insnfficient. 

[Ed.  Note.— For  other  eoss,  ssa  Heading, 
Cent  Dig.  1  182.1 

6^  NsouaBifOB  «s»82CU  —  Unacckfted  Ihvx- 

TATIOS. 

An  invitation  not  accepted  or  acted  on  cre- 
ates no  legal  rdationsh^;)  so  aa  to  be  the  basis 
for  a  diarge  of  n^ligmce. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  }  42.] 


e.  NeOUOKROB  «a>lll(l)  —  IvfUVT  TO  TbE8* 
.    PASSING  Child— GOMPI.AIHT—ALZ.UBBHERT. 

To  state  a  cause  of  action  under  tbe  doctrine 
of  the  turntable  cases,  it  is  not  enough  for  the 
complaint  for  injnry  to  a  trespassing  child  to 
show  that  the  premises  were  attractive  to  chil- 
dren or  that  children  generally  were  attracted 
thereto,  but  it  most  show  that  the  attractitm 
Inred  the  particular  child  there  with  the  result- 
ing injnry. 

[Ed.  Note.— For  other  eases,  see  Ne^igencc, 
Cent  Dig.  SS  182,  184.] 

7.  Death  «=»76—Gacbb— Evidence. 

Evidence  in  an  action  for  drowning  of  a 
child  in  the  canal  of  an  irrigation  company, 
held  insufficient  to  support  a  verdict  on  the  the- 
ory that  it  fell  in  where  the  canal  crossed  a 
street,  and  should  have  been,  but  was  not  cov- 
ered; it  being  equally  consistent  with  it  having 
fallen  in  at  another  point. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  W.] 

8.  New  Tbial  *=»16(K4)— Nbwlt  Diwotbb- 

ED  EvideNCB—ShOWINO  01"  DiUOEHCE. 

It  is  not  enough  for  the  affidavit  for  new 
trial  for  newly  discovered  evidence  to  alli^ 
diligmt  inquiry  before  trial  ■  but  tha  parttcoJaz 
efforts  made  most  be  stated. 

[Ed.  Note.— For  other  eases,  sea  Naw  TriaL 
Cent  Dig.  |  810.] 

Appeal  fron  District  Ooort  Park  Oonnty ; 
Ben  B.  Lav,  Judge. 

Action  by  B.  W.  I'naselnum  against  the 
TeUowstme  Talley  Land  ft  Irrlgatloii  C<nn- 
pany.  From  an  adverse  Judgmmt  and  order, 
plaintiff  appeals.  AfSrmed. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for 
appellant  F.  L.  Gibson  and  Miller  ft  O'Con- 
nor, all  of  Livingston,  for  respondent. 

HOLLOWAY,  J.  In  1913  the  Yellowstone 
Valley  Land  ft  Irrigation  Company  main- 
tained a  canal  for  conveying  water  from  the 
Yellowstone  river  for  Irrigation  purposes. 
The  canal  passed  through  a  portion  of  the 
dty  of  Livingston  and  along  and  acroas  many 
streets  and  alleys.  Permission  to  run  the 
canal  through  the  city  had  been  obtained, 
and  Ordinance  99  bad  been  adopted  defining 
the  rights  and  duties  of  tbe  company  with- 
in the  city.  Among  other  tilings,  it  was  re- 
quired to  keep  tbe  canal  covered  wherever 
it  ran  In  or  across  a  street  or  alley,  but  this 
duty  had  been  neglected,  and  there  was  not 
any  covering  over  the  canal  where  it  crossed 
Yellowstone  street  or  Gallatin  street  or  In 
the  vicinity  of  the  Intersection  of  those 
streets,  except  a  bridge  14  feet  in  length 
near  the  center  of  Yellowstone  street.  On 
May  23,  1913,  the  dead  body  of  Blrdena 
Fusselman  was  taken  from  the  canal  at 
a  point  down  the  canal  and  1,100  feet 
east  of  the  Yellowstone  street  bridge.  This 
action  was  brought  by  the  father  of  the  de- 
ceased to  recover  damages.  Issues  were 
framed  and  a  trial  bad.  At  the  conclusion 
of  the  evidence  the  district  court  directed 
a  verdict  for  the  defendant,  and  plaintiff  ap- 
pealed from  the  Judgment  entered  thereon 
and  from  an  order  denying  his  motion  for  a 
new  trial.   Appellant  advances  two  theories, 
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□pon  either  of  which  he  Inrista  that  a  case 
was  made  for  the  Jury. 

[1  ]  1.  It  is  first  coDteDded  that  even  thongh 
Che  deceased  was  upon  the  [trivate  property 
of  the  defendant  at  tbe  time  she  fell  Into 
the  canal,  tiabllity  may  nevertheless  attach 
tf  the  canal,  as  located  With  the  water  Sow- 
ing In  It,  was  peculiarly  attractive  to  children 
of  tender  years,  if  It  was  dangerous,  if  small 
children  were  accustomed  to  play  about  it 
and  were  likely  to  fall  into  It  and  be  drown- 
ed, and  If  these  facts  were  known  to  the  de- 
fendant or  should  have  been  known  to  It  and 
reasonable  care  was  not  taken  to  prevent  In- 
Jury.  In  other  words,  It  Is  sought  to  In- 
voke the  rule  announced  In  Railroad  Go.  T. 
Stout,  17  Wall.  657,  21  L,  Ed.  745. 

The  doctrine  of  the  turntable  cases  pro- 
ceeds upon  the  assumption  that  the  injured 
party,  If  an  adult,  would  have  been  a  tres- 
passer, but  because  of  his  tender  years  and 
Indiscretion  is  not  subject  to  tbe  rule  of 
liability  applicable  to  trespassers.  Any  one 
who  goes  upon  the  private  property  of  an- 
other without  lawful  authority  or  without 
permission  or  Invitation,  express  or  Implied, 
is  a  trespasser  to  whom  the  landowner  owes 
no  legal  duty  until  tale  presence  is  discovered. 
Ue  is  <mly  required  to  refrain  from  wanton 
or  willful  acts  which  occasion  injury.  Egan 
V.  Montana  Cent  By.  Co.,  24  Mont  069,  63 
Pac.  831.  A  person  upon  the  private  prop- 
erty of  another  by  Invitation,  express  or  Im- 
plied, la  there  rightfully,  and  to  him  the 
landowner  owes  the  positive  duty  to  exercise 
reas<niable  care  for  bis  safety.  Montague  v. 
Hanson,  88  Mont  376,  99  Pac.  1063-  It  Is 
not  contended  that  the  defendant  or  any  of- 
ficer or  agent  of  It  knew  of  the  presence  of 
Blrdena  Fnsselman  upon  the  right  of  way  or 
along  tbe  canal  Immediately,  or  at  any  time, 
before  her  death,  or  that  ber  death  resulted 
from  any  wanton  or  willful  acts  of  the  de- 
fendant. Neither  is  there  any  contention 
made  that  the  company  ever  expressly  In- 
vited the  deceased  to  come  upon  Its  property ; 
so  that  the  only  possible  theory  upon  which 
liability  may  attach  under  this  view  of  the 
case  is  that  the  deceased  was  at  the  canal 
pursuant  to  an  implied  Invitation  extended 
to  her  by  tbe  canal  company,  and  that  the 
Invitation  was  to  be  Implied  from  tbe  acts 
of  the  defendant  in  maintaining  the  canal  un- 
der tbe  circumstances  disclosed. 

In  passing,  It  may  be  said  that  no  other 
subject  within  tbe  domain  of  the  law  has 
given  rise  to  greater  divergence  of  Judicial 
opinion  than  the  doctrine  of  tbe  Stout  Case. 
In  some  Jurisdictions  it  Is  repudiated  al* 
together ;  In  others  applied  strictly ;  in  oth- 
ers ad<^ted  In  a  more  or  less  modified  form ; 
while  in  others  It  has  been  extended  to  such 
a  variety  of  cases  that  It  has  lost  Its  orig- 
inal identity  and  has  become  a  new  rule 
of  the  substantive  law  of  negligence.  The 
courts  which  give  recognition  to  the  doctrine 
are  not  agreed  up<Mi  tbe  principle  which  un- 
derlies it  and  enooonter  difficulty  In.deflulng 


the  doctrine  itself.  By  some  of  these  oonrti 
It  Is  treated  as  an  exception  to  the  general 
rule  of  nonliability  to  trespassers — ao  exc^ 
tlon  bom  of  necessity  and  applied  out  of  con* 
Blderatlon  for  tbe  Irre^onsibUity  of  Infancy. 
Others  Invoke  the  doctrine  only  in  case* 
where  an  invitation  can  be  implied  from  the 
acts  of  the  landowner,  upon  the  theory  that, 
"what  an  express  Invitation  would  be  to  an 
adult  the  temptation  of  an  attractive  play- 
thing Is  to  a  child  of  tender  years."  Keffe 
V.  Milwaukee,  etc.,  R,  Co.,  21  Minn.  207,  18 
Am.  Bep.  393.  So  much  baa  been  written  up- 
on the  subject  that  we  shall  not  attempt  to 
add  anything  new  to  tbe  discussion.  To  re- 
view the  decided  cases  Is  useless,  and  to  rec- 
oncile them  Is  impossible.  An  extended  ref- 
erence to  them  wlU  be  found  in  Bottum's 
Adm'r  V.  Hawks,  84  Vt  370.  79  Atl.  858,  85 
li.  R.  A.  (N.  S.)  440,  and  In  tbia  notes  to  the 
same  case  In  Ann.  Cas.  1913A,  1032. 

In  tbe  trial  of  the  Stout  Case,  Judge  DU- 
lon  instructed  the  Jury  that  notwithstanding 
the  child  was  upon  the  private  property  of 
the  company  at  the  time  he  was  injured,  lia- 
bility would  attach  if  the  Jury  fbund:  (a) 
That  the  turntable,  In  its  then  condition, 
situation,  and  place,  was  a  dangerous  ma- 
chine, whidi,  if  left  unguarded  and  unlocked, 
would  be  likely  to  cause  Injury  to  children ; 
(b)  that  the  company  knew  or  ong^t  to  have 
known  that  children  resorted  to  the  turn- 
table to  play,  and  that  they  would  likely  be 
Injured  by  It;  and  (c)  that  the  company 
employed  no  means  to  Ice^  children  away  or 
to  prevent  accidents  to  them.  Stout  t.  Sioux 
City  &  P.  R.  Co.,  2  DUL  294,  Fed.  Caa.  No. 
13,504.  In  the  Supreme  Court  the  Instruc- 
tions were  approved  as  sound  and  Judicious, 
and  reference  Is  made  to  the  rule  of  reason- 
able care — the  rule  which  meaaures  the  duty 
of  the  landowner  to  one  rightfully  upon  his 
property.  The  court  did  not  assume  to  state 
a  new  rule  of  law,  but  sought  Justification 
in  principles  announced  and  applied  in  decid- 
ed cases  to  which  reference  was  made,  among 
them  Lynch  v.  Nurdln,  1  Q.  B.  29,  41  E.  C. 
L.  422.  The  facts  of  that  case  were  that 
the  defendant's  servant  left  a  horse  and  cart 
unattended  In  the  street  The  plalntlfF,  a 
child  of  tender  years,  cllmt>ed  upon  the  cart 
in  play.  Another  child  struck  the  horse, 
causing  it  to  start  abruptly,  whereby  tbe 
plaintiff  was  thrown  to  tbe  ground  and  In- 
jured. The  defendant  was  held  liable,  though 
no  stress  was  laid  upon  the  fact  that  the 
horse  and  cart  were  In  a  public  street  Up- 
on the  question  of  ne^^gence  Chief  Justice 
Denman  said: 

"For  If  I  am  guilty  of  n^Ugenee  In  leavliig 
anything  dangerous  in  a  place  where  I  know  it 

to  be  extremely  probable  that  some  other  per- 
son will  uojnstinnbly  set  It  in  motion  to  the 
injury  of  a  third,  and  if  that  injury  should  be 
so  bronght  about,  I  presume  that  the  snflerer 
might  have  redress  by  action  agaiast  both  or  el* 
tber  of  the  two,  but  anquestionably  against  the 
first" 

Aral,  disposing  of  the  contention  that,  th^ 
negUgence  of  tbe  plaintiff.  In  monotliic  the 
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cart  and  so  cmumitticg  a  trespaaa  liad  otar 
txlbuted  to  the  Injury,  be  observed: 

"The  answer  te  tliat.  supposing  that  fact  as- 
certained by  the  Jar;,  but  to  this  extent :  That 
It  merely  indul^  the  natural  Instinct  of  a 
^ild  In  amasins  himself  with  the  empty  cart 
and  deserted  horse,  then  we  think  that  toe  de- 
fendant cannot  be  permitted  to  avail  himself  of 
that  fact.  The  most  blamable  carelessness  of 
his  servant  havinK  tempted  the  child,  he  ought 
not  to  reproach  the  child  with  yielding  to  that 
temptation.  He  has  been  the  real  and  mHj 
cause  of  the  mischief." 

Though  In  the  Stout  Case  particular  em- 
phasis was  not  laid  upon  the  peculiar  at- 
tractiveness of  the  turntable,  and  the  founda- 
tion principle  upon  which  liability  was  made 
to  depend  was  not  sharply  defined,  the  lan- 
guage employed  and  the  references  given 
seem  to  require  the  conclusion  that  the  at- 
tractiveoess  of  the  machine  was  deemed  to  be 
an  essential  element,  and  that  the  theory  of 
implied  iuTltatlou  must  have  prompted  the 
conclusion  reached.  The  Stout  Case  was 
decided  In  1873.  IJater  a  case  presenting  sub- 
stantially the  same  facta  came  before  the 
Supreme  Court  of  Minnesota  (Keffe  v.  Mil- 
waukee, etc.,  Ily.  Co..  above),  and  the  rule 
of  liability  was  there  made  to  rest  upon  the 
theory  of  implied  Invttatton.  Among  other 
things  the  court  said: 

"The  defendant  therefore  knew  that  by  leav- 
ing thia  turntable  unfastened  and  unguarded,  it 
was  not  merely  inviting  young  children  to  come 
upon  the  turntable,  but  was  holding  oat  an  al- 
luremeot,  which,  acting  upon  the  natural  in- 
stincts by  which  such  children  are  controlled, 
drew  them  by  those  instincts  into  a  hidden 
danger;  and  having  tiins  knowingly  aUured 
them  into  a  place  of  danger,  without  their  fault 
(for  it  cnnoot  blame  them  lor  not  resisting  the 
temptation  it  has  set  before  them),  it  was  bound 
to  use  care  to  protect  them  from  the  danger  In- 
to whidi  they  were  thus  led.  and  from  which 
they  could  not  be  expected  to  protect  them- 
selves." 

In  his  work  on  Torts,  Judge  Oooley  re- 
ferred approvingly  to  the  decision  In  the 
KefTe  Case,  and  under  the  title  "Inraslon  of 
Klghts  lo  Real  Property"  said: 

"Every  retail  dealer  Impliedly  invites  the  pub- 
lic to  enter  his  shop  for  the  examination  of  his 
goods,  that  they  may  purchase  them  if  they 
see  fit.  •  *  *  So  every  man,  by  implication, 
invites  others  to  come  to  his  house  as  they  may 
have  proper  occasion,  dther  of  bosiness,  of 
courtesy,  for  informauon,  etc.  *  *  *  In  the 
case  of  young  children  and  other  persons  not 
fully  eui  juris  an  implied  license  mifcht  some- 
times arise  when  it  would  not  in  behalf  of  oth- 
ers. Thus,  leaving  a  temptiiv  thing  for  chil- 
dren to  play  with  exnosed.  where  they  would  be 
likely  to  gather  for  that  purpose,  may  be  equiv- 
alent to  an  Invitation  to  them  to  make  use  of 
if   Cooley  on  Torts.  308. 

In  the  first  edition  ot  Thompson  on  Neg- 
ligence, published  In  1880,  the  author,  re- 
ferring to  Townsend  r.  Wathen,  9  Bast,  297, 
and  Stoat  t.  Railroad  Co.,  above,  said: 

"It  would  be  a  barbarous  rule  of  law  that 
would  make  the  owner  of  land  liable  for  set- 
ting a  trap  thereon,  baited  with  stinking  meat, 
so  that  his  neighbor's  dog,  attracted  by  his  nat- 
ural instincta,  might  run  into  it  and  be  killed ; 
and  which  would  exempt  him  from  liabilibr  fOr 
the  consequences  of  leaving  exposed  ana  un- 
ed  on  his  land  a  dangerous  machine,  so 
Ua  n«i^ibar\i  ^ild,  attracted  to  it  and 


tempted  to  intermeddle  with  it  by  instincts 
eoually  strong,  might  thereby  be  kQled  or  maim- 
ed for  life."  1  Thompson  on  Negligoice,  306. 

In  Union  Fac.  Ry.  Co.  v.  McDonald,  1S3 
n.  8.  262,  14  Sup.  Ct  619,  38  L.  Ed.  434,  the 
principles  of  the  Stout  Case  were  approved 
and  applied.  Lynch  y.  Nurdln  was  again 
analyzed  and  relied  upon,  and  the  language 
from  that  case,  from  Eeffe  v.  Railway  Co. 
and  from  Cooley  and  Thompson  above  was 
quoted  to  sustain  the  position  taken.  It 
should  now  be  deemed  to  be  settled,  so  far 
88  the  federal  courts  are  concerned,  that  the 
doctrine  of  the  Stout  Case,  as  amplified  In 
the  McDonald  Case,  Is  the  law  upon  the  sub- 
ject; that  the  attractive  character  of  the 
dangerous  instrumentality  which  causes  the 
injury  Is  an  essential  element  of  the  doctrine, 
and  that  the  doctrine  has  Its  foundation  In 
the  theory  of  Implied  invitation. 

Lynch  V.  Nurdln  was  decided  In  1841.  In 
1909  Cooke  v.  Midland  Q.  W.  Ry.  Co,  involv- 
ing the  question  of  the  liability  of  the  rail- 
way company  for  an  Injury  to  a  child  while 
playing  upon  an  unlocked  turntable  on  the 
defendant's  premises,  came  before  the  House 
of  Lords.  The  defendant  was  held  liable  upon 
the  theory  of  implied  Invitation,  and  Lynch  v. 
Nurdln  was  relied  upon  as  direct  authority 
for  the  doctrine  announced  that  a  landowner 
who  maintains  on  his  premises  a  dangerous 
machine  peculiarly  attractive  to  children  of 
Immature  years,  and  who  knows  that  sudi 
children  are  accustomed  to  play  about  and  up- 
on it  and  are  likely  to  be  Injured  by  It,  owes 
to  such  children  the  duty  to  exercise  ordinary 
care  for  their  safety.  App.  Caa.  229,  15  Ann, 
Cas.  657.  The  doctrine  was  Invoked  in  this 
court  for  the  first  time  In  Driscoll  r.  Clark, 
32  Mont.  172,  80  Pac.  1,  373,  but  we  held 
that  the  facts  pleaded  did  not  bring  the  case 
within  the  rule,  though  the  doctrine  Itself 
received  the  tadt  approval  of  a  majority  of 
the  court.  The  same  conclusion  was  reached 
In  Gates  Northern  Pac.  Ry.  Co.,  37  Mont 
103,  94  Pac.  751,  and  In  Nixon  v.  Montana 
W.  &  S.  Ry.  Co.,  60  Mont.  96,  146  Pac.  8,  Ann. 
Cas.  1916B,  299.  In  Martin  v.  Northern  Pac. 
Ry.  Co.,  61  Mont  31. 149  Pac  89,  we  reviewed 
an  Instruction  of  the  trial  court  designed  to 
announce  and  apply  the  doctrine,  but  held 
that  It  omitted  an  essential  element  In 
every  one  of  these  cases  we  proceeded  upon 
the  assumption  that  the  doctrine  is  grounded 
upon  the  theory  of  Implied  invitation,  and 
though  it  may  not  appear  altogether  logical 
to  Imply  an  invitation  where  none  was  In- 
tended to  be  extended,  still  In  this  Jurlsdio* 
ti<m  the  position  is  fortified  somewhat  by  the 
rule  of  law  crystallized  in  statute,  which 
declares  that  it  will  be  presumed  "that  a 
person  Intends  the  ordinary  consequence  of 
his  voluntary  act"  Rev.  Codes.  S  7962. ,  This 
rule  Is  ai^lied  in  civil  cases,  and  though  the 
presumption  is  a  disputable  one,  it  furnished 
suffldeot  foundatton  for  a  prima  dele  case 
until  contradicted. 

The  doctrine  of  the  turntable  cases  Is  tba 


gttard 
that 


Digitized  by  Google 


476 


168  PAcmo 


BBPOBXBB 


tPMit 


rale  of  law  in  England,  In  onr  federal  oonrts, 
in  by  fbr  the  greater  number  of  tbe  state 
coarts  where  It  has  been  considered,  and  has 
t  reeelTed  the  tacit  aniroTal  of  the  majority  of 
this  court  We  are  satisfied  that  Justiflcatl<m 
for  the  doctrine  can  he  found  only  in  the 
theory  of  implied  invitation,  and  upon  the 
assumption  that  In  a  proper  case  the  doctrine 
will  be  applied  in  this  Jurisdiction  upon  fliat 
theory,  it  is  insisted  by  counsel  for  respond- 
ent that  tbe  complaint  does  not  state  fticts 
sufDclent  to  bring  the  present  case  within  the 
doctrine. 

[Z-l]  It  Is  tbe  rule,  Tec(^ised  genc^lly, 
that  actionable  negligence  arises  only  from  a 
breach  of  1^1  duty,  and  to  state  a  cause  ot 
action  for  damages  resulting  from  negligence. 
It  is  necessary  that  the  complaint  disclose 
the  duty,  the  breach,  and  the  resulting  dam- 
ages. The  facts,  and  not  legal  conclusions, 
must  be  stated,  and  it  ta  therefore  necessary 
to  set  forOi  sufficient  fticts  from  which  It  can 
be  said,  as  a  matter  of  law,  that  tbe  defend- 
ant owed  to  the  injured  party  a  duty  arising 
from  some  legal  relation  existing  at  the  time 
of  tbe  injury.  It  Is  not  sufflrient  to  say  that 
tbe  defendant  Impliedly  invited  the  deceased 
to  come  upon  the  property.  An  invitatl(m 
not  accepted  or  acted  upon  cannot  create  any 
legal  relationship  whatever.  Neither  is  It 
sufficient  to  show  that  children  generally 
were  attracted  to  the  dangerous  Instrumen- 
tality, in  order  to  make  out  a  case  under  the 
turntable  doctrine  as  we  have  defined  It.  To 
impose  liability  upon  the  defendant  for  the 
death  of  Blrdena  Fusselman  it  must  be  made 
to  appear,  among  other  things,  that  a  legal 
duty  was  owed  to  her,  and  tbls  could  arise 
only  from  the  maintenance  <tf  a  dangerous 
instrumentality  peculiarly  attractive  to  chil- 
dren of  tender  years  and  which  did  lure  or 
attract  her  to  her  death.  It  Is  not  sufficient 
to  charge  negligence  In  the  abstract.  The 
breach  of  duty  relied  upon  must  have  been 
the  proximate  cause  of  the  Injury,  and  the 
facts  pleaded  must  disclose  the  causal  con- 
nection between  the  defendant's  negligent  act 
and  the  injury  complained  of.  Though  the 
canal  may  have  been  ever  so  attractive  to 
children,  unless  it  was  that  attraction  which 
lured  the  deceased  to  her  death,  ttie  doctrine 
would  have  no  application. 

It  is  a  general  rule  of  pleading  in  actions 
for  damages  for  injuries  received  upon  the 
defendantfs  property  that  the  complaint  mast 
disclose  by  what  right  the  Injured  party  was 
upon  the  premises.  14  Bncy.  PI.  &  Pr.  339; 
20  Cyc.  667.  In  failing  to  allege  that  Blrdena 
Fusselman  was  attracted  to  the  canal  or  that 
by  reason  of  its  peculiar  attractiveness  she 
went  upon  the  canal  and  met  her  death,  the 
complaint  fails  to  state  a  cause  of  action  un- 
der the  doctrine  of  the  turntable  cases. 

[7]  2.  The  other  theory  adopted  by  the  ap- 
pellant Is  that  the  child  fell  into  the  canal 
while  she  was  In  Tellow8t<Hie  street  near  the 
bridge  and  at  a  point  whfre  the  canal  was 
not  protected  by  a  ooverlng  or  barrier  j  Uiat , 


she  was  drowned  and  her  body  carried  by  the 
wfttm  to  the  point  where  It  was  fbuod ;  and 
upon  this  theory  It  is  sought  to  fiisten  liablU- 
ty  upon  tbe  company  for  Its  negligence  In 
falling  to  comply  with  the  dty  ordinance. 

Since  tbe  ordinance  required  the  canal  to 
be  covered  only  where  It  ran  in  or  across  a 
street  or  alley,  the  burden  was  cast  upon  the 
plaintiff.  In  the  maintenance  at  this  theory, 
to  prove  that  tbe  diUd  was  in  a  street  or 
alley  at  the  time  die  fell  Into  the  canaL  To 
sustain  this  burd«.  plaintiff  (rffered  evldenoe 
of  the  following  fiicts: 

Tile  Fusselman  home  Is  700  feet  south  ot 
the  Tellowstone  street  bridge,  and  228  feet 
south  and  west  of  the  bridge  Is  a  garage. 
About  6:30o^clockintbeafteraoonaf  Hay23d 
the  deceased,  three  years  and  tliree  numths 
old,  and  her  playmate  Genevieve  Bowe,  four 
years  <dd,  were  taken  from  near  the  Fussel- 
man residence  to  the  garage,  and  soon  after- 
ward  were  se«i  playing  in  Gallatin  street 
about  midway  between  Oie  garage  and  tbe 
bridge  picking  small  white  flowers — referred 
to  by  some  of  tbe  witnesses  as  daisies.  About 
6  o'clock  the  Rowe  dilld  returned  to  its  home 
near  the  garage  apparently  mucb  excited. 
Tbe  absence  of  tbe  deceased  was  noticed 
about  the  same  time,  and  at  6:80  the  body 
was  reoovmd  from  flie  canal  at  a  flume 
where  it  bad  lodged  against  a  screen.  Mrs. 
Rowe,  a  witness  for  plaintiff,  testlfled  that; 
aiding  in  the  search  for  the  missing  child, 
she  and  Mrs.  Fusselman  went  to  the  canal 
In  Ttilowstone  street  Her  testimony  then 
oontinuea  : 

"We  went  just  a  few  feet  west  of  the  bridge 
and  found  on  tbe  edge  of  the  bank  ther«  quits 
a  buDch  of  white  Sowers— I  believe  they  call 
them  lilies.  Q.  Do  you  know  whedier  or  not 
they  were  fresn  lo<drmg?  A.  They  were  qnit* 
fresh.  I  should  say  it  was  three  and  one-half 
or  four  feet  west  of  the  bridge  we  loand  tboet 
little  lilies,  and  they  were  right  on  the  bank. 
Thoae  Uliea  or  lilies  like  tfacm  were  growlDg  on 
Gallatin  street  at  that  time  around  our  bam 
and  all  ovw  the  little  flat  where  the  street  ia** 

It  is  indsted  that  from  these  facts  and  cIf- 
cumstances  the  inference  Is  a  legitimate  oao 
that  after  picking  flowers  In  Gallatin  street, 
the  two  children  proceeded  on  to  the  Tellow- 
stone  street  bridge,  that  the  deceased  fell 
Into  the  canal  near  the  bridge,  and  diat  the 
flowers  found  by  Mrs.  Rowe  were  dn^ped  by 
the  deceased.  In  th^  brief,  counsel  ft>r  ap- 
pellant refer  to  the  fretMif  picked  daMea 
found  by  Mrs.  Rowe  aa  fomlAUng  strong  dr^ 
cmnstantlal  evidence  that  the  child  £dl  liUO 
the  canal  at  the  point  whrae  the  flowers  wm 
found;  but  It  is  to  be  observed  that  BIrs. 
Rowe  was  not  asked  if  the  flowers  were 
pludud,  or  were  growing  at  the  i^ce  Indi- 
cated, and  It  is  only  an  Inference  from  ber 
testimony  that  they  were  picked  flowers,  and 
another  Inference  that  the  lilies  to  which  she 
referred  were  the  daisies  mentioned  by  other 
witnesses.  The  allegations  of  the  complaint 
and  the  proof  are  that  children  of  the  nelgh- 
boriiood  were  accustomed  to  play  along  the 
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canal  and  on  tlie  streets  and  unoccui^ed  lots 
along  or  near  tbe  canal,  and  If  we  are  to 
assnine  that  the  flowers  found  by  Mrs.  Rowe 
had  bera  pludced  recmtly,  what  Justillcatlou 
can  there  be  tor  saying  that  th^  were  left 
there  by  the  deceased  rather  than  by  some 
<ne  dse?  Oonsldering  that  the  child's  body 
was  found  1400  feet  from  the  place  where 
the  flowers  were,  that  aba  could  have  ap- 
proached the  canal  at  any  point  within  that 
distance,  and  that  It  was  unguarded  through- 
out, we  tUnk  it  could  not  be  more  nor  less 
than  a  gnefls  to  say  from  this  evidence  that 
the  acd^t  occurred  at  or  near  the  bridge 
ratber  than  at  some  other  p(dnt,  not  tn  a 
street  or  all^. 

Actionable  negligence  may  be  shown  by 
drcumstaaUal  eridenoe,  but  the  dieumstanc- 
es  most  tend  directly  to  establish  the  cause 
of  action.  The  burden  of  proof  Is  upon  the 
plaintiff,  and  Is  not  aattsfled  If  the  eondo- 
ston  rests  menSs  upon  conjecture  or  specula- 
tion, or  if  the  fhcts  end  drcmttstanees  hare 
an  equal  or  stronger  tendency  to  support 
some  other  theory  inconsistent  with  the  one 
upon  whldi  plaintiff  nAlm.  Shaw  v.  New 
Year  Gold  Warn  Co.,  81  Bflont  188,  77  Pae. 
51S;  GUmore  t.  Ostranlcli.  48  Uont  HOS,  U7 
Pa&3TB. 

[1]  &  Brror  Is  pradlaited  upon  the  retosal 
of  the  court  to  grant  a  new  trial  upon  tbs 
ground  of  newly  dlsooveied  eridence.  Maude 
Schandec  and  Gertrude  Busted  eadi  made 
tin  davit  to  facts  discovered  by  them  on  the 
evening  of  May  23, 1918— facta  which  would 
bave  bean  material  to  plaintiff  In  the  trial  of 
this  case.  In  Us  affidavit  In  nqiport  of  the 
motion.  lAalntlff  says: 

**1  am  tiie  plaintiff  in  the  above-entlHed  action. 
I  made  diligent  inquiry  before  the  trial  of  said 
caose  took  place  to  obtain  evidence  to  stiow 
tliflt  mj  little  jrirl  fell  into  the  ditch  In  which 
Rhe  was  drowned,  and  esneclsUy  as  to  the  plnce 
where  she  did  tall  In.  The  only  evidence  that 
I  was  able  to  obtain  as  to  -the  place  where  the 
child  fell  in  was  the  evidence  of  Mrs.  Rowe,  who 
testified  to  finding  a  bnncb  of  lilies  on  the  bank 
of  the  ditch  a  short  distance  west  of  the  bridge 
croBsiof  YellowBtone  street.  That  since  the 
trial  of  said  cause  I  learned  that  Maude  Schane- 
lec  and  Oertmde  Busted  had  some  information 
as  to  where  the  child  fell  into  the  ditch,  and 
iDuaediately  on  getting  that  information  I  went 
to  see  them  and  learned  from  tbem  aa  to  the 
footprints  on  the  bank,  and  also  qb  to  the  mark- 
ings on  the  edge  of  the  ditcb,  as  shown  by  their 
affidavits.  Tim  Informattw  came  to  me,  as  al- 
ready stated*  fbr  the  first  time  after  the  case 
was  tried." 

In  State  t.  Matlclns,  46  Mont.  68,  121  Pac. 
8S1,  this  court  reviewed  at  length  the  subject 
now  under  coorideratlon,  stated  the  reasons 
wbldi  Impel  courts  to  look  with  disfavor 
npon  an  application  for  a  new  trial  based 
upon  newly  discovered  evidence,  and  reiterat- 
ed the  rules  governing  such  en  application. 
One  of  the  rules  rect^lzed  and  Insisted  upon 
by  the  aothorltles  everywhere  Is  that  the 
moving  party  must  disclose  that  he  exercised 
dne  dtUgmce  to  procure  the  newly  discovered 


evidence  before  the  triaL  "The  partloilar  ef- 
forts whldi  were  made  to  dlscov^  the  testt- 
m<niy  before  tiie  trial  must  be  stated,  giving 
the  circumstances,  and  the  names  of  persons 
of  whom  Inquiry  was  made.  It  Is  not  suf- 
ficient m^ely  to  aver  that  affiant  used  'due 
diligence'  or  'reasonalde  diligence,'  or  to  em* 
ploy  equlTalent  expressions,  aa  the  court 
must  determine  the  question  of  diligence  from 
the  facts  related  in  the  affidavit  of  the  ain^- 
cant."  14  Ency.  Pi.  &  Pr.  824 ;  Nicholson  v. 
Metcalf,  31  Mont  276,  78  Pac.  463. 

Aside  from  any  consideration  of  the  coun- 
ter affidavits  whldi  were  presrated,  the  show- 
ing made  falls  short  of  the  requirements  of 
these  rules.  It  would  not  be  sufficient  cause 
for  reversal  that  the  members  of  this  court, 
if  sitting  at  nisi  prius,  might  have  viewed  the 
appllcati<m  in  a  more  favorable  ll^t.  The 
motion  was  addressed  to  the  sound,  legal 
discretion  of  the  trial  court,  and  we  cannot 
say  from  this  record  that  the  discretion  was 
abused. 

The  Judgmmt  and  order  are  affirmed. 
Affirmed. 

BRANTLT,  a  X,  and  SANNBB,  3^ 
concur. 


STATE  V.  REED.   (No.  «828.) 
(Supreme  Court  of  Montana.    Feb.  19,  1917.) 

1.  PBosrrrtmoN        —  Dorlan  Act  —  Em- 

UENTS  OF  OBVBNSB— "IVMOBAL  PmPOSES." 

The  DcMilan  Act  (Laws  1911.  c:  1)  f  2,  pro- 
vides that  any  person  who  shall  entice  or  at- 
tempt to  entice  any  girl  to  reside  with  another 
for  "immoral  purpoeea,"  etc.,  shall,  etc.  De- 
fendant, who  conducted  an  emplurment  agency 
at  Butte,  attempted  to  entice  a  17  year  old  gin 
tn  accept  a  pentlon  in  a  hotel  in  the  state  of 
Wyoming,  informing  her  that  the  place  was  a 
sporting  boose,  and  that  her  duties  wonld  be  to 
dance,  play  cards,  drink  beer,  and  entertain  men. 
The  evidraice  tended  to  show  that  the  place 
was  not  one  where  a  girl  could  stay  for  any 
length  of  time  and  be  re8pectahl&  Held,  that 
employment  to  which  defendant  tried  to  en- 
tice the  girl  waa  an  efficient  school  for  special 
Immorally  covered  by  term  "Immoral  pur- 
poses.'* 

[Ed.  Note. — For  other  cases,  see  ProsUtntiM), 
Cent.  Dig.  H  1,  2. 
For  other  definitions,  see  Words  and  Phrases, 

Second  Series,  Immoral  Purposes.] 

2.  OoMMEBCB  «»8(17)  —  "Intrastate  Cou- 
incBcB"— Tbansfobtatioit  of  Wohin. 

An  attempted  transportation,  completed  be- 
fore tranqjortation  was  commenced,  of  a  fe- 
male to  another  state  for  immoral  purposes,  is 
intrastate  commerce,  not  within  purview  of  the 
Mann  Act  (Act  Cong.  Jnne  26,  1910,  c.  S9S,  SS 
Stat  825  [Comp.  St.  1918,  M  8812-^19]).  and 
therefore  punisoable  by  the  Donlan  Act  (Laws 
1911,  c.  1). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Intrastate  Commerce.] 

8.  Cbhinal  Law  «=»878(S)  —  Affeal  Attn 

ERROB— INFOBMATIOR  IN  SeVBBAL  C!0UHT9— 

Obnbkal  Veboict. 
A  general  verdict  of  guilty  on  an  informa- 
tion in  four  counts,  the  first  count  only  bein^ 
sustained  by  evidence.  wHI  not  be  set  aside  on 
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ftppeal  wban  no  attempt  wag  made  at  trial  to 
.have  OBsnKKHted  connti  withdrawn  from  joxr. 

4.  GBIUIirAI.  LA.W  «=»393(2>— SCAKCHBB  AND 

Seizubbs  *=>7  —  Evidence  —  Pbivatb  Let- 
ters Taken  fbom  Pebson— Admissibility. 
In  a  proflecution  for  attempt  to  entice  a  girl 
to  enter  emtdoyment  of  another  for  inunoral 
pnrposefl,  the  admission  In  evidence,  without 
defendant's  consent,  of  letters  taken  from  his 

Srivate  papers,  access  to  which  was  obtained 
y  keys  taxen  from  his  person  by  officers,  did 
not  deprive  defendant  of  hia  constitutional 
rights,  to  be  secure  from  anreasonatde  seordies 
and  seizure,  and  not  be  compelled  to  testify 
against  himself. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Iaw,  Gent.  Dig.  (  872;  Sttrdiflfl  and  SeliaraB, 
Cmt.  Dig.  S  5-J 

£.  Cbiminai.  Lav  «=»1167{4)— Infobuatxon— 
Am:endment— Habuxjss  E^ob. 
Allowing  amendment  of  an  information  at 
close  of  testimony  by  inserting  "Dorothy  Burg- 
er" in  lieu  of  "Jennie  Doe,"  where  defendant 
knew  at  time  of  filing  information  that  Jennie 
Doe  was  a  fictitious  name  intended  to  describe 
Dorothy  Burger,  is  without  prejudice  in  view  oE 
Key.  Codes,  |  9174,  allowing  amendment  at 
trial  for  varianoe  in  came  were  not  prejudicial 
to  defendant,  and  section  &1S7,  providing  tiiat 
DO  judgtnent  shall  be  affected  oy  defects  in 
form  wnich  do  not  prejudice  rights  of  defend- 
ant 

[Ed.  Note.— For  other  cases,  aea  Criminal 

I>aw,  Cent.  Dig.  {  8104.] 

6.  PbOSTITUTION  «i=ao  —  iHSTBDCnONB  —  "IM- 
MORAL"—"XHUORAL  PuaPOBES." 

In  a  prosecution  for  an  attempt  to  entice 
a  girl  to  enter  employment  of  another  for  im- 
moral purposes,  an  instruction  defining  "im- 
moral" as  "anything  inconsistent  with  recti- 
tude, •  *  •  and  "that  purpose  is  the  ob- 
ject, •  *  * "  and  that  "therefore  an  im- 
moral purpose  is  one  whidL  ia  violative  of  con- 
science or  moral  law  inconslatent  with  purity, 
rectitude,  or  good  morals,  or  h<»tile  to  the  wel- 
fare of  the  gweral  public,"  is  insufficient  as  a 
definition  of  the  words  "immoral  purposes,"  aa 
used  in  the  Donlan  Act  (Lews  1911,  a  1). 

[Ed.  Note.— Fte  ot^er  caaea,  aea  Proatltutlon, 
Cent.  Dig.  {  5. 

For  other  deflnltloDa,  aee  Words  ud  Phrases, 
First  and  Second  Series,  ImmorBL] 

7.  CBnciiiAL  l^w  «=9»470  —  Opnvxoir  Evi- 
dence. 

In  a  prosecution  for  the  attempt  to  entice 
a  girl  to  enter  employment  of  another  for  im- 
moral purposes,  opinions,  as  to  the  character  of 
the  place  of  employment,  hased  on  hearsay,  are 
iiifldmisaible;  such  matter  not  being  a  sat^ect 
for  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Orimtnal 
Law,  Cent.  Dig.  |  1069.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  DoDlan,  Judge. 

By  a  general  verdict  J.  E.  Reed  was  found 
gnilty  of  a  violation  of  the  Donlnn  Act  (Laws 
1911,  c.  1).  From  a  Judgment  entered  on  the 
verdict,  and  from  an  order  denying  him  a 
new  trial,  be  appeals.  Reversed  and  re- 
manded. 

Harry  Meyer  and  Ghag.  F.  Juttner,  botb  of 
Butte,  for  appellant.  J.  B.  Polndexter,  Atty. 
Gen.,  and  O.  S.  Wagner,  Asat  Atty.  Gen.,  for 

the  State. 

SANNEB,  J.  By  a  goieral  verdict  <tf 
goilty  J.  BL  Beed  was  convicted  of  a  viola- 


tion of  what  is  known  as  the  Donlan  Act 
(Session  Laws  1911.  c  1),  and  from  the  Judg- 
ment entered  on  the  verdict,  aa  well  as  from 
an  «rder  denying  him  a  now  trial,  he  appeals. 

The  Information  is  In  four  counts ;  but  the 
state  concedes  that  under  the  evidence  the 
conviction  can  stand,  If  at  all,  only  npon  the 
first  count,  which  charges  that  the  appellant 
*'d]d  willfully,  unlawfully,  and  felonioosly 
attempt  to  Induce,  entice,  procure  aiM  compel 
Jennie  Doe,  a  female  person,  to  reside  with 
Joseph  Kandelhofer  for  immoral  pniposea," 
contrary  to  section  2  of  said  act 

The  facts,  as  presented  on  behalf  of  the 
prosecution  by  evidence  to  which  no  serious 
exception  is  taken,  are  substantially  these: 
Diamondville,  Wyo.,  is  a  mining  camp  con- 
sisting largely  of  Italians  and  Austrlans,  and 
there  one  Joseph  Kandelhofer  maintains  a 
"boarding  house";  this  place  has  two  stories, 
and  on  the  ground  floor  are  a  barroom,  lead- 
ing off  from  which  is  a  hallway  with  doors 
on  each  side,  and  further  on  a  dining  room; 
the  doors  leaUing  off  from  the  hallway  give 
entrance  to  a  wlneroom  and  to  bedrooms; 
the  wlneroom  is  a  dance  hall,  and  the  bed- 
rooms are  occupied  by  miners  who  lodge  at 
the  place;  girls  and  young  women  were  em- 
ployed there  whose  principal  duties  were  to 
dance  with  men  In  the  wlneroom,  drink  with 
men  at  the  bar,  and  otherwise  "entertain"  the 
men  who  freqnented  the  place,  during  all 
hours  from  7  p.  m.  to  8  a.  m.  On  or  about 
Febmary  17,  1916,  the  appellant,  who  was 
conducting  an  employment  agency  at  Butte, 
was  applied  to  by  Dorothy  Burgm-,  a  girl  IT 
years  old,  for  a  position;  he  said  he  oonld 
furnish  her  a  position  as  waitress  in  a  hotel 
kept  by  Joseph  Kandelhofer  at  DlamondvUle^ 
Wyo.,  the  wages  to  be  (30  per  month,  with 
room  and  board ;  she  accepted,  and  he  prom- 
ised to  have  transportation  for  her  the  next 
day;  on  the  next  day  he  said  he  had  her 
ticket,  that  the  place  was  a  sporting  bouse, 
and  that  her  duties  would  be  to  dance,  play 
cards,  drink  beer,  and  entotaln  men;  she 
then  consulted  a  woman  Mend,  who  In  turn 
reported  to  the  chief  of  police,  and  he,  after 
satisfying  himself  as  to  the  character  of  the 
place,  planned  that  she  should  take  the  tidtet 
and  board  the  train  en  route  for  Diamond- 
ville, but  bo  taken  off  at  SUvot  Bow;  she 
again  sought  the  awellant,  who  gave  bet  a 
letter  addressed  to  Josq^  Kandelhofer  at 
Diamondville,  Wya,  and  escorted  her  to  the 
station,  where  he  got  and  gave  her  the  ticket, 
and  she  went  upm  the  train ;  she  was  met 
at  Silver  Bow  by  officers,  left  the  train,  and 
returned  to  Butte^  The  l^ter  Just  reteted 
to  was  one  of  Introductlcnit  an!tt  also  a  notlfl* 
cation  to  Kandelhofer  that  another  girl  "of 
good  appearance,"  named  Bessie  Krambeal, 
would  come  on  receipt  of  transportation;  this 
girl,  engaged  by  the  appellant  to  go  to  the 
same  house,  bad  beoi  told  by  him  that 
among  her  duties  she  would  have  to  danot 
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ftDd  entertain  men;  that  tbe  place  was  "a 
kind  of  a  boarding  house  with  a  bar  In  it  and 
a  dance  haU>"  and  she  bad  been  given  to  un- 
derstand that  it  was  "not  a  very  moral 
pli^ce" ;  her  arrest  on  the  following  day  pre- 
vented her  from  going.  Other  evidence,  to 
which  exception  is  taken,  tends  to  show  that 
the  place  was  not  one  where  a  girl  could  live 
for  any  length  of  time  and  be  respectable; 
that  It  was,  after  the  events  here  Involved, 
closed  as  a  public  nuisance;  and  that  the 
ai^>ellant  knew  that  girls  who  were  "good 
lookers"  rather  than  efficient  cooks  and  wait- 
resses were  the  chief  desideratum  there. 

[1]  1.  7!ba  first  oontention  Is  that  no  case 
was  ma^  for  Judicial  cognizance  because  the 
pnrpoMs  for  which  Dorothy  Burger  was  to 
go  to  Dlam<HidvlUe  were  not  immoral  pur- 
poses within  the  meaning  of  the  Donlan  Act. 
In  State  v.  Harper,  48  Mont  456,  138  Pac. 
496.  51  L.  R.  A.  (N.  S.)  157,  Ann.  CaA. 
1017,  we  took  ocoasloo  to  show  the  similartty 
of  object  of  both  the  Doidan  Act,  as  tverative 
yritbin  this  state,  and  the  Mann  Act  of 
the  natloittl  Gongreaa,  as  operattve  in  In- 
terstato  etnnmeroe;  sndi  object  bdng  to  sap- 
press  tbe  traffic  In  women  and  girls  toe 
Immoral  pnrposes.  In  the  Mann  Act  the 
thing  forbiddra  Is  the  Interstate  transporta- 
tion of  women  "for  proatitntloi  or  debao^ 
erj,  or  any  other  Immoral  parpen^"  while  tbe 
Donlan  Act  la  directed  to  every  form  of  traf- 
fic In  womoi  "fbr  prostltatlon  or  concnUnage, 
or  any  other  immwal  porpoa^;  and  we 
think  It  manifest  that  the  meaning  of  tbe 
phrase  "or  any  other  Immoral  pnrpose"  la  the 
same  In  each  act.  Appellant  Insists  that  the 
rule  ejusdem  generis  must  be  applied  and  the 
reference  taken  to  mean  Immoral  acts  of 
like  diaracter.  We  tbSxA  the  role  ejosdnn 
generis  does  apply,  but  its  correct  apidlcatlon 
cannot  absolve  appellant  upon  the  drcnm- 
stanoes  here  presented.  In  Athanasaw  v. 
United  States,  227  U.  S.  826,  88  Sup.  Ct.  285, 
57  U  Bd.  528.  Ann.  Oas.  1918E,  911i  the  na- 
tional Supreme  Court  applied  the  Mann  Act 
to  a  state  of  facts  which,  so  far  as  nndlspnt- 
ed,  was  not  materially  differ«it  from  that  at 
bar,  and  said : 

"The  instructions  of  tbe  court  were  justified 
by  the  statute.  It  is  true  that  the  court  did 
not  give  to  the  word  'debaudienr*  or  to  the 
purpose  of  the  statute  tbe  limited  definition  and 
extent  contended  for  by  defendants,  nor  did  the 
court  make  tbe  guilt  of  tbe  defendants  to  de- 
pend upon  having  tbe  intent  themselves  to  de- 
bauch the  girl  or  to  intend  that  some  one  elae 
should  do  80.  Id  the  view  of  tbe  court  that 
statute  bad  a  more  comprehensive  prohibition 
and  was  designed  to  reach  acts  which  might 
ultimately  lead  to  that  phase  of  debauchery 
which  consisted  in  'sexual  actions.'  «  *  • 
The  court  pot  it  to  the  jury  to  consider  wheth- 
er tbe  employment  to  which  the  defendnnts 
called  the  girl  and  the  influences  with  which 
they  sarrounded  her  tended  'to  induce  her  to 
give  herself  up  to  a  condition  of  debauchery 
which  eventually  and  naturally  would  lead  to 
a  course  of  immorality  sexually.'  •  •  • 
The  plan  and  place  justified  the  iuatructiims. 
*  *  *  The  employment  to  which  ^e  was 
enticed  was  an  effidoit  aebool  cl  debauchery  of 


the  special  immorality  wbldi  defendants  con- 
tend the  statute  was  designed  to  cover." 

This  anthorltattve  Interpretation  of  ttw 
phrase  "or  any  other  immoral  purpose,'*  as 
used  in  the  Mann  Act,  Is  equal^  apt  as  an 
Interpretation  of  the  like  phrase  as  it  appears 
In  the  Donlan  Act  We  adopt  it  and  say  that 
the  employment  to  which  the  appelant  tried 
to  mtlce  Dorothy  Boigw  was  an  elSfdent 
school  fbr  that  special  Immorality,  to  wit: 
Prostitution  or  concnMuage,  which  the  Don- 
lan Act  was  dearly  designed  to  cover. 

[2]  2.  It  Is  next  contended  that  the  court 
below  had  no  Jnrlsdictlon  because  the  trans- 
actlon,  If  culpable  at  all,  was  within  the 
Mann  Act  As  stated  above,  tbe  conviction 
was  for  an  attempt,  under  section  2  of  the 
Donlan  Act,  ,to  induce  or  entice  the  girl  In 
question  to  reside  with  Joseph  Eandelhofer 
for  Immoral  purposes.  This  offense,  complete 
before  the  ticket  was  furnished  or  transporta- 
tion commenced,  was  wholly  intrastate  and 
Mthont  the  purview  of  the  Mann  Act  or  any 
other  national  legislation.  It  is  quite  true 
that  to  furnish  a  ticket  or  cause  Interstate 
transportation  for  immoral  purposes  to  com- 
mence BUbje<!ta  the  offender  to  prosecution 
under  the  Mann 'Act.  But  it  is  doubtful  If 
the  plan  of  the  appellant,  frustrated  by  tbe 
girl  and  the  police,  could  be  so  prosecuted; 
In  any  event,  it  could  not  prevent  the  state 
from  punishing  an  infraction  of  its  owu  laws, 
complete  without  r^ard  to  sudi  transporta- 
tion, and  p^ormed  wholly  within  Its  own 
boundaries. 

13}  3.  The  appellant  vigorously  insists  that 
the  conviction  cannot  stand  because  the  In- 
formation was  In  four  counts,  three  of  which 
were  unsupported  by  tbe  evidence  and,  as 
the  verdict  was  general,  it  cannot  be  told 
whether  the  conviction  was  for  the  offense 
as  specified  In  the  count  supported  by  the 
evidence,  or  for  the  offense  as  specified  In  one 
of  the  counts  not  so  supported.  To  sustain 
his  contention  be  invokes  the  statement  of 
this  court  In  Martin  v.  Northern  Fac.  Ky.  Co., 
SI  Mont.  SI,  38,  148  Pac  89,  91,  as  follows: 

"There  Is  nothing  in  the  general  verdict  it- 
self, or  in  the  enure  record  liefore  us,  fnHn 
which  it  can  be  determined  upon  whidi  <A  the 
three  counts  submitted  the  Jury  made  their 
finding.  We  are  unable  to  agree  with  counsel 
for  respondent  that  the  authorities  cited  by  him 
sustain  the  proposition  that,  if  tbe  complaint 
contains  one  good  count,  the  presumption  will 
be  indulged  that  the  jurors  determined  that 
fact  and  founded  their  verdict  upon  it,  rather 
than  upon  tbe  counts  which  fail  to  state  facts 
sufficient  to  warrant  recovery.  Jurors  are  not 
familiar  with  the  rules  governing  practice  and 
procedure,  but  liave  a  right  to  assume  that  any 
count  submitted  to  them  by  the  court  will  jus- 
tify recovery  If  the  evidence  supports  It" 

Very  clearly  the  question  thus  discussed  Is 
not  the  questlott  sought  to  be  raised  here. 
The  question  sought  to  t>e  raised  here  Is:  Can 
a  general  verdict  of  guilty  stand  where  the 
information  shows  four  counts,  all  good  as  a 
matter  of  pleading,  but  only  one  of  which  is 
supported  by  the  evidence?  And  that  ques* 
tton  the  appellant  Is  In  no  position  to  laiseb 
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because  he  did  not  seek  Id  any  way  upon  the 
trial  to  have  the  nnsuppoited  counts  with- 
drawn from  the  consideration  of  the  Jury. 

[4]  4.  Upon  his  arrest  the  appellant  was 
searched,  and  among  the  things  taken  from 
his  person  were  certain  keys.  With  these 
keys  the  officers  obtained  access  to  his  private 
papers  and  secured  certain  letters,  among 
tiiem  the  copy  of  one  dated  January  6,  191S, 
addressed  to  Isa  Goldstein,  at  Helena,  which 
discussed  the  traffic  in  girls  for  Kandelhofer's 
place;  this  letter  the  state  offered,  and  the 
court  over  objection  received  In  evidence. 
The  principal  ground  of  objectltm  was,  and 
It  is  here  urged,  that  as  the  letter  was  taken 
without  appellant's  consult  it  could  not  be 
used  against  blm.  under  his  constitutional 
right  to  be  secure  from  unreasonable  searches 
and  seizures  and  to  not  be  compelled  to  tes- 
tlty  against  hims^t  There  was  no  merit  in 
the  obJectloiL  State  v.  Fuller,  34  Mont  12, 
86  Pac.  369.  8  Ll  R.  A.  (N.  S.)  762,  9  Ann.  Cas. 
648;  Adams  T.  New  York,  192  U.  S.  685.  24 
Sop.  Ct  372,  48  I«.  Ed.  576:  Smith  t.  Stafe, 
144  6a.  079,  87  &  a  893;  Id.,  17  Ga.  App. 
693,  88  S.  E.  42;  Note,  L.  B,  A.  1916%  715. 

[I]  6.  It  is  assigned  for  error  that  at  the 
close  of  all  the  testimony  the  ooort  permitted 
the  informatioii  to  be  amended  by  inserting 
the  name  "Dorothy  Burger"  In  Ilea  of  "Jen- 
nie Voe."  The  record  shows  afflrmatlTely 
that  the  appellant,  as  well  as  the  county  at- 
torney, knew  from  the  time  the  information 
was  filed  that  "Jennte  Doe"  was  a  flctitloua 
name  Intended  to  describe  the  witness  Doro- 
thy Burger,  and  the  case  was  tried  through- 
out on  that  basis.  Tbe  information  was  sub- 
ject to  the  amendment  (Bev.  Codes,  i  9174), 
and  the  conviction  could  have  stood  nnaflect- 
ed  by  the  misnomer,  had  the  amendment  not 
been  made  (Bev.  Codes,  f  9167).  The  appel- 
lant waa  therefcnv  not  prejndloed  by  the  ml- 
Ing. 

[I]  &  Over  the  appellant's  obsfection  ttie 
court  gave  Instruction  X,  aa  follows: 

"Ton  are  instructed  that  the  word  'immoral'  ^ 
1b  defined  to  be  anything  inconsistent  with  recti- 
tude, purity  or  good  morals,  or  anything  eon< 
trary  to  the  omscience  or  the  mond  law,  or 
anything  hostile  to  the  welfare  of  the  general 
public;  and  the  word  'purpose'  is  the  ddeet 
effect  or  result  aimed  M,  intended  or  attained. 


Therefore  an  Immoral  purpose  is  one  wlUch 
is  violative  of  conscience  or  moral  law,  incon- 
sistent with  purity,  rectitude  or  good  morals, 
or  hostile  to  axe  welfare  of  tbm  general  public;** 

As  an  abstract  deflnttloo  of  inunf«ality  In 
the  largest  sense  ho  exertion  could,  perbeqia, 
be  taken  to  tliia  Instmction;  bnt  it  Shoald 
be  clear  from  what  Is  said  above  that  as  an 
interpretation  of  the  phrase  'immoral  pnr> 
poses,"  as  nsed  in  the  Donlan  Act,  it  was  a 
palpaUe  and  inejudtdal  misdirection  of  ttie 
Jury. 

[7]  7..  nie  remaining  aasignments  relate  to 
matters  of  evidence.  Some  of  tbese  are  en- 
tirely wlthoot  merit,  and  others  do  not  sug- 
gest that  Qte  appellant  coidd  have,  soffered 
any  prejudice;  bnt  this  cannot  be  said  of  all 
of  Qiem.  Ttie  court,  for  Instance;  pwmttted 
to  be  Introduced  a  tatter  from  one  BertoUnOb 
postmaster  of  DiamondvUl^  to  Jenr  MnriAy, 
chief  of  police  at  Butte,  describing  and 
acterialng  EandeUiofiH'B  place,  togetbsr  wtth 
certain  newspapo-  (fllpplng»--damagtng  1^ 
reason  of  th^  omtrats  and  tiielr  mode  of 
ezpreadon,  and  also  received,  over  objection, 
a  telegram  from  one  Ylcars,  chief  ot  police 
at  Diamondvilte.  to  Bfr.  Mnrpby,  to  this  ef^ 
feet:  "Four  gtris  d^KWted  tnm  Kandelhofer 
house  last  week.  Bfy  advice  not  to  send 
girls."  These  were  all  dearly  hearsay  and 
were  not,  as  the  court  eeems  to  have  thought; 
made  admissible  f>y  anything  irtilch  occurred 
in  Mnri^y'B  crosB-examlnatlob.  BoUnga 
were  also  made  pmnittlng  witnesses  to  ex- 
press opinions  of  the  Kandelhofer  place,  ob- 
viously wrong,  since  this  was  not  a  matter  ot 
expert  testimony,  bnt  rather  for  inference 
by  the  jury  from  the  facts  laid  before  ttaen^ 
touching  the  ananganwt  <^  the  place  and 
the  things  which  commonly  occurred  therob 
We  do  not  deem  it  necessary  to  discuss  these 
assignments  aify  farther,  tm  it  la  highly  Im- 
probable that  the  qnestifms  raised  by  them 
will  recur. 

The  judgment  and  order  wwaled  from  are 
reversed,  and  the  cause  is  rwnanded  fOr 

trim. 

Beversed  and  remanded. 

BBANTLT,  a  J,  and  HOLLOWAX,  J, 
concor. 
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VEUX.  «t  aL  T.  TAKSUU  at  aL   (No.  18266.) 

(Snprome  Ooart  of  Wuhington.   Mardi  1. 
1917.) 

1.  Indians  ^=>15(1)  —  Patents  —  Reotbic- 

tions  aoainbt  auknation. 
A  proriaion  In  an  Indian  homeotead  patent, 
NBtrlctinff  alienation  for  which  the  law  of  tlie 
case  furnishes  no  warrant,  is  mere  snrplusage, 
having  no  controlling  force  upon  the  title  of  the 
grantee,  and  the  patent  must,  when  its  legal 
effect  is  sought,  have  read  into  it  the  law  under 
which  the  title  it  conveya  was  acquired,  regard- 
less of  the  limitations  which  ma^  be  expressed 
in  such  patent. 

[£d.  Note.— For  other  euei,  aee  Indians^  Oent 
Dig.  I  87.] 

2:  OODKTS  4=»97^  — DBOISIONS  of  FEDERAIi 

OotJBTS  AB  CONTBOLUHO. 
The  question  whether  Act  Oong.  March  3, 
1876,  c.  131,  18  Stat.        extending  the  privi- 
leges of  the  homestead  laws  to  certain  Indians, 
was  amended  or  changed  by  Act  Cong.  Jul?  4, 
•  1884,  e.  180,  23  SUt  96,  being  pnr^y  a  federal 

auestion,  is  controlled  in  state  courts  by  the 
ecisions  of  the  higher  federal  courts  regardless 
of  previons  decisions  of  lowsr  federal  ud  state 
oninis. 

[EkL  Note.— B\nr  other  cases,  see  Ooorts,  Cent. 
DigTi  882J 

8.  Indians  «B»l4—HouEaTEAD8— Statutes. 

Act  Oong.  Blarch  3,  1875,  extends  the  privi- 
leges of  the  general  homestead  laws  to  certain 
Indians,  who  have  abandoned  their  tribal  rela- 
tions, requires  certain  fees,  and  imposes  a  re- 
straint on  alienation  of  five  years.  Act  Oong. 
July  4,  1884,  gave  all  Indians  the  right  to  ac- 
quire homesteads  subject  to  restrictions  for  25 
years  on  their  alienanon.  An  Indian,  after  the 
passaee  of  the  act  of  1884,  made  origlDal  entry 
of  a  homestead  under  the  act  of  1675,  paying 
the  required  fee.  His  widow  subsequently  made 
final  proof  intending  to  do  so  under  the  act  of 
1876,  and  offered  toe  fees,  which  were  refused, 
and  the  certificate  issued  recited  the  act  of  1EE» 
on  its  margin.  Later  she  received  a  Mtent  to 
the  land,  restricting  alienation  for  26  years. 
Held,  that  the  act  of  1884  did  not  modify  or 
repeal  the  act  of  1875,  and  the*  widow  acquired 
title  to  the  land  under  the  act  of  1875,  with 
no  limitation  npon  her  title  other  thad  a  re- 
straint on  alienation  of  5  years. 

[Ed.  Note.— For  other  cases,  see  Indiana,  Oent. 
IWf.  H  2.  31-86,  46.]  . 

4.  Indiaks  ^>15(1)  —  Gift  of  Houestkad 
liA  ND— Evidence— StTFFiciBNCT. 
In  an  action  to  quiet  title  to  land,  claimed 
by  virtue  of  an  alleged  parol  gift  of  the  land  by 
an  Indian  who  had  acquired  it  under  the  Indian 
Homestead  law  (Act  of  Congress  of  March  3. 
1875),  evidence  of  the  intenaon  to  make  sudi 
gift,  and  of  improvements  made  on  the  land 
in  reliance  upon  the  gift,  held  to  warrant  a  find- 
ing that  the  alleged  donor  made  an  effective 
present  parol  gift  of  the  Jand  to  the  plaintiff. 

[Ed.  Note.— For  othw  eaaea,  aee  Indiana,  Cent: 
Dig.  f  37  J 

Ea  Banc.  Aiqwal  firom  Superior  Court, 
Chelan  Connty;  Wm.  A.  Orimshaw,  Judge. 

Action  by  Mary  Felix  and  another  against 
Anastua  Takaum  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  The  Su- 
preme Court  noted  that  after  taking  the 
appeal  the  named  defendant  died,  and  letters 
of  administration  on  her  estate  were  Issn^ 
to  Charles  F.  Wallace.  Judgment  afilrmed. 


Cluuk  F.  Wallace,  of  Cashmere,  Fred 
Reeves,  and  Crollard  &  Crollard.  all  of  We- 
natchee,  for  appellants.  Kemp  ft  Baker,  of 
Weaatcbee,  for  respondents. 

PAJEIKBB,  J.  This  Is  an  acUon  to  quiet 
tittle  to  laud  in  which  the  plalntUCs,  Mary 
Felix  and  her  hosluuid,  claim  title  by  vlrtae 
of  a  parol  gift  of  the  land  to  them  from  the 
defendant  Anastus  Taksum  and  the  enter- 
ing Into  poeeeasioo  of  and  making  valuable 
pennaneut  improvements  upon  the  land  in  re- 
liance upon  such  gift  The  defendant  Anas- 
tus Yaksum  denlcjd  having  made  the  gift,  and 
the  other  defendants  claim  Interests  In  the 
land  under  certain  conveyances  made  by 
Anastus  Yaksum  since  the  making  of  the  gift 
as  clatmed  by  the  plaintiffs.  The  defendants 
also  claim  that  Anastus  Taksum,  being  an 
Indian  woman  and  having  acquired  the  land 
as  such  frran  the  United  States,  did  not  pos- 
sess the  power  of  alienation  thereof  at  the 
time  she  ISiClalined  to  have  made  the  gift 
of  it  to  the  plaintiffs.  The  case  was  before 
us  upon  a  former  appeal  (Felix  .t.  Yaksum, 
77  Wash.  519,  187  Pac  1087),  when  the  Judg- 
ment of  the  superior  court  was  set  aside  anU 
the  cause  remanded  to  that  court  for  a  new 
trial,  because  the  record  of  the  case  as  then 
made  did  n^t  disclose  tacts  enabling  us  to 
determine  whether  or  not  at  ttie  time  of  the 
gift  ofl  the  land  to  the  plafntUfs  as  doimed 
by  them  there  was  any  restriction  npon  the 
power  of  Anastus  Yaksum  to  alienate  the 
land.  A  new  trial  was  accordingly  had  Id 
the  superior  court,  whi<A  resulted  In  a  decree 
in  fftTor  of  the  plaintiffs,  quieting  tbelr  title 
and  decreeing  them  to  be  the  owners  of  the 
land  In  fee  simple  as  agalnsfc  all  of  the  de- 
fendants, except  that  Anastns  Yaksom  was 
decreed  to  be  entitled  to  Jdnt  ocenpancy  ot 
the  land  with  the  plaintiffs  during  her  life- 
time and  to  have  a  life  estate  therein  to  that 
extent  Vroai  this  dlqx>sltlon  of  the  cause 
the  defendants  have  again  appealed  to  this 
court  We  here  note  that  Anastns  Yaksnm 
died  on  the  26th  day  of  January,  1916,  after 
the  taking  of  this  appeal  and  that  letters  of 
administration  upon  her  estate  have  been  la* 
sued  to  Gbarlea  F.  Wallace  by  the  siq>etlor 
court  for  Chelan  connty. 

The  facts  disclosed  hy  the  recmd  now  be- 
fore us  toncblng  the  nature  of  the  title  of 
Anastns  Taksum  in  the  spring  of  1908.  the 
time  when  plaintiffs  claim  to  have  acquired 
the  land  by  gift  from  her,  may  be  summa- 
rized aa  follows:  In  March,  1886,  Taksum, 
"an  Indian  formerly  of  theBfoses  (orWenat- 
chee)  Tribe."  In  the  state  of  Washington,  hav- 
ing abandoned  his  tribal  r^atlons.  made  ap- 
plication to  the  United  States  land  office  at 
Yakima  to  enter  as  a  homestead  the  land  in 
question,  then  situated  in  Kittitas  county, 
now  in  Chelan  county.  This' application  was 
made  under  the  acti  of  March  3,  1875,  relat- 
ing to  the  acquisition  of  homesteads  upon 
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public  lands  under  the  general  homestead 
laws  by  Indians  who  have  abandoned  their 
tribal  relations.  That  the  ai^llcatlon  was 
Intend^  to  be  made  under  the  act  of  March 
8,  187S,  Is  evidenced  b;  the  express  language 
the  application  filed  by  Yaksum  In  the  land 
office,  and  also  by  Indorsements  then  made  by 
the  register  and  receiver  of  the  laud  office 
upon  the  application,  and  also  upon  the  re- 
ceipt Issued  for  the  flllng  fee.  Taksum  was 
then  married  to  this  appellant,  Anastns  Tak- 
sum.  They  had  been  for  several  years  previ- 
ous, and  were  then,  residing  upon  the  land. 
Taksum  continued  to  reside  upon  the  land 
until  his  Vleath,  which  occurred  before  the 
expiration  of  the  6-year  period  entitling  him 
to  make  final  pnx^  Anaatus  Yaksnm,  his 
widow,  continued  to  redde  upon  the  land  un- 
til 2  or  8  years  prior  to  her  death,  which  as 
we  have  seeCt  occurred  In  January,  1916. 
On  October  29,  1891,  she  made  final  proof  as 
the  widow  of  Taksam,  at  which  time  she  had 
resided  upon  the  laud  for  more  than  10  years. 
In  her  final  affidavit  acompanyliig  bar  final 
proof  she  stated : 

"I  do  now  apply  to  perfect  my  claim  thereto 
[the  land]  by  virtue  of  *  *  *  Act  March  S. 
1875.   •  • 

Upon  the  final  proof  so  made  the  register 
of  the  land  office  Issued  bis  certificate,  recit- 
ing, among  other  things: 

"Now  therefore  be  It  known  that  on  presen- 
tation of  this  certificate  to  the  CommlaBioner 
of  the  General  Land  Office  the  sold  Anaatus 
Yaksum  shall  be  entitled  to  a  patent  for  tiie 
tract  of  land  above  described." 

This  Is  a  plain,  unqualliCled  homestead  cer- 
tificate, as  If  Issued  to  a  citizen  without  re- 
strlctloo  as  to  alienatloD,  except  that  on  the 
margin  thereof  are  Indorsed  these  words, 
"Indian  homestead.  Act  Mch.  3,  1876,  July 
4,  1884,"  with  a  line  drawn  through  the 
words  "Hch.  S,  187S."  as  though  the  words 
"July  4.  1884,"  were  substituted  therefor. 
The  same  Indorsement  appears  upon  the  mar- 
gin of  the  receiver's  final  receipt  While 
those  Indorsements  may  indicate  the  opin- 
ion of  some  officer  of  the  Land  Department 
as  to  the  law  under  which  she  was  to  take 
title,  they  do  not  evidence  her  Intention  In 
that  regard.  At  the  time  of  making  his 
original  homestead  entry  in  1885  Yaksum 
paid  the  required  fee  of  f  16  therefor,  as  evi- 
denced by  the  receiver's  receipt.  This  was 
necessary  In  order  for  him  to  exercise  bis 
homestead  right  under  the  act  of  1875, 
though  It  would  not  have  been  necessary  for 
him  to  have  paid  any  fees  in  order  to  exer- 
cise his  homestead  right  either  as  to  orl^- 
nal  entry  or  final  proof  under  the  act  of 
1884,  as  we  shall  presently  see.  At  the  time 
Anastns  Yaksiun,  as  the  widow  of  Yaksum, 
made  her  final  proof  in  1891  she  did  not  pay 
to  the  receiver  the  fees  required  for  the  mak- 
ing of  final  proof  under  the  act  of  1875,  but 
the  testimony  of  witnesses  then  present  ren- 
ders It  certain  tliat  she  did  then  ofFer  to  pay 
such  fees,  which  offer  was  refased  by  the 
receivert  leainlngly  becanae  «t  the  opinion 


of  the  register  and  receiver  that  no  fee* 
were  required  of  her  for  the  making  of  her 
final  proof.  So  the  final  receipt  was  issued 
to  her  by  the  receiver,  apparently  as  a  mat- 
ter of  form,  with  the  amount  left  blank. 

On  April  19,  1897,  the  Land  Department 
caused  to  be  Issued  to  Anastus  Yaksum  a 
patent  for  the  land,  which  manifestly  was 
Issued  upon  her  final  proof  above  noticed, 
which  patent,  among  other  tiUnga,  contains 
the  following;' 

"Now  know  ye,  that  the  United  States  of 
America,  in  consideration  of  the  premises  and 
in  accoraance  with  the  provisions  of  the  said 
act  of  Congreas  of  July  4,  1884,  hereby  declares 
that  it  does  and  wiU  hold  the  land  above  de- 
scribed for  the  period  of  26  yeara,  in  tnut  for 
the  sole  use  and  oenefit  of  the  said  Anastns  Yak- 
sum, or  in  case  of  her  decease,  of  her  heirs  ac- 
cording to  the  laws  of  the  state  where  said  land 
is  located  and  at  the  expiration  of  said  period 
the  United  States  wUl  convey  the  same  by  pat- 
ent to  the  said  Anastus  Yaksum  or  her  hon  as 
aforesaid,  in  fee,  discharged  of  said  trust  and  * 
free  of  all  charge  or  incumbrance  whataoevar." 

We  think  It  will  appear  as  we  proceed 
that  this  is  an  erroneous  statement  of  the 
nature  of  the  title  to  the  land  then  aoqulr- 
ed  from  the  United  States  by  Anastns  Yak- 
sum, In  view  of  the  ordinal  entrr  and  final 
proof  being  in  fact  made  under  the  act  of 
Kforch  3,  1875,  which  act  limited  her  power 
of  alienation  of  the  land  to  6  years  only. 
On  February  8,  1908,  the  Land  Departmuit 
cauaed  to  be  Issued  to  Anastns  Yaksum,  as 
the  widow  of  Yaksum,  another  patent  for  the 
land  in  usual  form  of  patents  Issued  under 
the  general  homestead  laws  ot  the  United 
States,  purporting  to  convey  the  land  to  her 
In  fee  simple  without  any  restriction  upon 
her  power  of  .  alienation.  It  does  not  appear 
therefrom  that  Anastus  Yqjuum  Is  an  In- 
dian. It  does  appear,  however,  from  [dioto- 
graphic  copies^  of  records  In  the  General 
Land  Office,  that  this  patent  was  issued  upon 
the  ai^cation  of  Anastns  Yaksum,  made  in 
August,  1907,  which  records  also  seem  to 
evidence  the  recognition  of  the  Land  Depart- 
ment of  the  error  in  making  the  redtal  above 
quoted  in  the  patoit  Issued  to  her  in  April, 
1897,  purporting  to  convey  the  land  to  her 
In  trust  only  for  a  period  of  26  years  under 
the  act  of  March  4,  1884,  and  thus  limiting 
her  power  of  alienation  during  that  period. 
We  have  thus  reviewed  the  history  of  the 
acquisition  of  this  land  by  Anastus  Yaksum 
from  the  United  States  in  detail  with  a  view 
of  determining  the  nature  of  the  title  ac- 
quired by  her  under  her  husband's  original 
entry,  her  final  proof,  and  the  patent  issued 
thereon  to  her  on  April  19,  1897.  We  notice 
and  give  consideration  to  the  acts  of  Anas- 
tus Yaksum  and  the  Land  Department  oc- 
curring since  the  Issuance  of  that  patent 
only  in  so  far  as  they  may  throw  some  pos- 
sible light  upon  the  nature  of  her  title  then 
acquired.  We  here  note  that  this  was  not 
Indian  allotted  land,  but  land  subject  to  or- 
dinary homestead  entry  by  any  citizen,  at 
the  time  Yaksum  made  his  orl^nal  entry  In 
1886. 
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Did  Anastna  Tafcsum  by  her  buaband's  en- 
try, her  final  proof,  and  the  patent  Issued  to 
her  April  19,  1897,  acquire  tlUe  to  the  land 
with  no  other  limitation  thereon  than  the 
S-year  restriction  upon  alienation  as  pre- 
scribed by  the  act  of  1876?  That  act,  eo  far 
as  necessary  to  be  here  noticed,  reads: 

"Any  Indian  born  in  the  United  States,  who 
is  the  head  of  a  family,  or  who  has  arrived  at 
the  age  of  twentr-one  years,  and  who  baa  aban- 
doned, or  may  hereafter  abandon,  his  tribal  re- 
latioDS,  shall,  on  making  satisfactory  proof  of 
such  absDdoument,  under  rules  to  be  prescribed 
by  the  Secretarr  of  the  Interior,  be  entitled  to 
the  benefits  of  the  act  entitled  'An  act  to  secure 
homesteads  to  actuid  settlers  on  the  public  do- 
main,* approved  May  twentieth,  eighteen  hun- 
dred ana  gizty-two,  and  the  acts  amcndatorj 
thereof.  •  •  •  Provided,  however.  That  the 
title  to  lands  acquired  by  any  Indian  by  virtue 
hereof  shall  not  be  subject  to  alleoatioa  or  in- 
cumbranoe,  either  by  voluntary  ccmveyance  or 
the  Jodgment,  decree,  or  order  of  any  court,  and 
■han  be  and  remain  inalienable  for  a  period  of 
five  years  from  the  date  of  the  patent  issued 
therefor."  18  U.  S.  Stats,  p.  |  1&  (U.  S. 
Comp.  St  1913,  f  4611). 

That  Anastus  Taksum  acquired  title  with 
no  other  limitation  than  this  restriction  upon 
her  power  of  alienation  for  a  period  of  6 
years  seems  plain  unless  the  language  of  the 
patent  of  April  19,  1897,  above  quoted,  pur- 
porting to  make  it  a  patent  In  trust  only 
for  the  period  of  %  years  as  If  Issued  under 
the  Collowii^  ptovisOoa  of  the  act  of  1S84, 
makes  that  act  ttie  contioUlnr  law  of  ber 
rights: 

"Such  Indians  as  may  now  be  located  on  pub- 
lic lands,  or  as  may,  under  the  direction  of  the 
Secretary  of  the  Interior,  or  otherwise,  here- 
after, so  locate  may  avail  themselves  of  the  pro- 
visions of  tbe  homestead  laws  as  fully  and  to 
the  same  extent  as  may  now  be  done  by  oiticena 
of  the  United  States ;  and  ix>  aid  such  Indians 
in  making  selections  of  homesteads  and  tbe  nec- 
easary  proob  at  the  proper  land  offices,  one 
thousand  dollars,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  apprwriated ;  bat  no  fees 
or  commissions  aball  be  charged  on  account  of 
said  entries  or  proofs.  All  patents  therefor 
shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  Iiold  the  land  thus 
entered  for  the  poriod  of  twenty-five  years,  in 
trust  fbr  the  sole  use  and  benefit  of  the  Indian 
by  whom  such  entry  shall  have  been  made,  or, 
in  case  of  his  decease,  of  his  widow  and  heirs  ac- 
cording to  tbe  laws  of  the  state  or  territory 
irtiere  such  land  ia  located,  and  that  at  tbe  ex- 
piration of  said  period  the  United  States  will 
convey  the  same  by  patent  to  said  Indian,  or 
his  widow  and  heirs  as  aforesaid,  In  fee,  dis- 
charged of  said  trust  and  free  of  all  charge  or 
incumbrance  whatsoever."  23  U.  S.  Stats,  p.  06. 

[1]  It  is  settled  by  tbe  decisions  that  a 
provision  in  an  Indian  homestead  patent, 
restricting  alienation  for  which  the  law  of 
the  case  furnishes  no  warrant,  is  mere  sur- 
plusage, having  no  controlling  force  upon  the 
title  of  the  grantee,  and  that  the  patent  must, 
when  Its  legal  effect  is  sought,  have  read  i^- 
to  it  the  law  under  which  the  title  it  con- 
veys was  acquired,  regardless  of  the  limita- 
tions which  may  be  expressed  In  such  pat- 
ent. Fra^  V.  Spokane  County,  29  Wash. 
278,  69  Pac  779;  Trazee  v.  Piper,  51  Wash. 
278,  98  Pac.  760;  Felix  v.  Yaksum,  77  Wash. 
519.  137  Pac  1037;  Xtoblnson  t.  Steele,  91 


Wash.  268,  157  Pac.  846;  United  States  t. 
Saunders  (G.  G.)  96  Fed.  268 ;  United  States 
V.  Bemmer  (D.  0.)  195  Fed.  790;  Hemmer 
V.  United  States,  204  Fed.  898,  123  G.  C.  A. 
194;  United  States  v.  Hemmer,  241  U.  S. 
S79,  36  Sup.  Gt.  659,  60  U  0d.  1055.  What- 
ever lack  of  harmony  there  may  be  in  these 
decisions  in  other  reapecta,  they  are  all  in 
accord  upon  this  question.  Since,  therefore, 
the  matter  of  the  title  of  Anastus  Taksum 
ia  to  be  determined  by  the  law  tmder  which 
it  was  acquired,  and  not  by  the  words  of 
limitation  upon  the  title  found  In  the  patent 
of  April  19,  1897,  our  real  problem  is.  Did 
she  acquire  title  nnder  the  act  of  1875,  or 
under  the  act  of  1884  referred  to  in  that 
patent?  That  she  and  her  deceased  husband 
fully  performed  all  of  the  requirements 
whidi  would  entitle  her  to  a  patent  under 
tbe  act  of  1875,  and  that  both  she  and  her 
husband  fully  intended  to  acquire  title  there- 
under. Is  evidenced  by  their  every  act  up  to 
the  time  of,  and  in  the  making  of,  final 
proof;  and,  while  the  Land  Department  at 
tbe  time  of  the  Issuing  to  her  of  the  pat- 
ent of  April  19,  1897,  seems  to  have  regard- 
ed the  title  as  passing  to  her  under  the  act 
of  1884,  which  in  effect  would  restrict  her 
power  of  alienation  for  a  period  of  25  years, 
the  D^artment  also  seems  to  have  recog- 
nised in  the  issuance  of  the  patent  of  Feb- 
ruary 8,  1908.  that  the  insertion  in  the  first 
patent  of  the  SQ-year  trust  provision  was  er- 
roneous. 

There  have  been  two  decisions  of  this 
court,  and  at  least  one  of  a  federal  trial 
court,  from  which  it  could  well  be  argued 
tliat  Anastus  Yaksum  did  acquire  title  to  tbe 
land  under  the  act  of  1884.  and  that  there- 
fore tbe  limitation  upon  her  title  was  cor- 
rectly expressed  In  the  patent  Issued  to  her 
on  April  19,  1897.  They  are  the  following : 
F razee  v.  Piper;  Robinson  v.  Steele;  and 
United  States  t.  Hemmer,  supra.  Such  ar- 
gument, however,  would  have  to  proceed  up- 
on the  tlieory  that  tbe  act  of  1884  In  effect 
amended  the  act  of  1876  so  as  to  make  all 
Indian  homesteads,  the  final  proof  of  which 
are  made  after  the  passage  of  the  act  of 
1884,  subject  to  the  2&-year  trust  provision  of 
that  act,  in  effect  limiting  the  power  of 
alienation  for  that  period,  as  was  attempted 
to  be  done  In  the  patent  Issued  to  Anastus 
Xaksum  on  April  19,  1897.  We  say  that 
such  would  necessarily  be  the  only  plausible 
argument  In  appellant's  behalf  In  this  case, 
because  nothing  could  be  plainer  in  the  light 
of  the  facts  we  have  noticed  than  that  every 
act  of  Anastus  Yaksum  and  her  husband 
point  unerringly  to  an  intention  on  their  part 
to  acquire  title  under  the  act  of  1875,  and 
point  equally  unerringly  to  a  fnll  compli- 
ance on  their  part  in  every  respect  with  the 
terms  of  that  act,  entitling  Anastus  Yaksum 
to  a  patent  thereunder,  unless  It  was  amend- 
ed or  superseded  by  the  act  of  1884  befbra 
the  making  of  her  final  jproof. 

[2]  Mow, ,  was  tbe  act  of  1875  ia  effect 
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amended  or  cbanged  tbe  act  of  1884? 
This  Is  manifestly  a  pure  federal  question, 
and  if  we  shall  now  find  that  the  higher 
federal  courts  hare  de<4ded  that  the  act  of 
1884  did  not  amend  or  change  the  act  of 
1875,  but  left  that  act  In  full  force  and  ef- 
fect, we  wUl  be  bonnd  to  so  hold,  regardless 
of  our  prerloua  decisions  and  tiiose  of  the 
federal  trial  court  above  noticed  indicating 
to  the  contrary;  and  it  would  necessarily 
follow  that  Anastus  Yaksum  acquired  her 
title  under  the  act  of  1876  with  no  other 
limitation  thereon  than  that  she  would  not 
have  the  power  of  alienation  of  the  land  for 
a  period  of  6  yean,  which,  as  we  have  seen, 
would  hare  expired  long  before  her  gift  of 
the  land  to  respondents  as  claimed  by  them. 

[S]  The  case  of  United  States  v.  Hemmer, 
supra,  was  appealed  to  the  Eighth  Circuit 
Court  of  Appeals,  where  it  was  reversed  by 
that  court,  Judge  Sanborn  learnedly  review- 
ing the  question  at  length  and  holding  that 
the  act  of  1875  was  not  amended,  changed,  or 
repealed  in  any  respect  by  the  act  of  1884, 
but  remained  in  fall  force  and  effect  so  that 
Indian  titles  might  be  acquired  th««under 
as  though  the  act  of  1884  bad  nerer  been 
passed.  We  quote  from  tbe  learned  Judge's 
opinion  as  follows: 

"The  act  of  1875  was  a  iq>eciBl  law  on  tbe 
subject  of  Indian  homesteads,  limited  to  a  small 
and  specific  class  of  Indians,  those  who  had 
abandoned  or  should  abandon  Aeir  tribal  rela- 
tions, and  it  granted  the  right  to  homesteads  to 
members  of  this  class  onlv  under  the  restriction 
of  5  years  upon  their  alienation.  The  act  of 
1884  was  a  general  law  on  this  subject  of  In- 
dian homesteads,  and  it  granted  to  Indians, 
whether  'they  bad  abandoned  tfaeir  tribal  rela- 
tions or  not,  riKhts  to  homesteads  subject  to  re- 
strictions for  25  years  on  their  alienation.  The 
first  and  most  impressive  characteristic  of  the 
later  act.  when  it  is  examined  to  ascertain  iti 
effect  upon  the  earlier  one,  is  that  it  contains 
no  terms  or  words  whatever  that  indicate  any 
Intent  on  the  part  of  the  legislators  to  amend, 
modify,  repeal,  or  affect  in  any  way  the  act  of 
1875,  the  restriction  upon  alienation  there  im- 
posed, or  any  of  its  other  provisions.  The  act 
of  1884  contains  no  reference  to  the  act  of 
1875.  or  to  any  «t  its  provisions,  and  it  does 
not  even  cmtain  a  clause  repealing  acts  or  parts 
of  acta  inconsistent  with  Its  own  provisions. 

"PriTileges  granted  to  a  certain  class  by  spe- 
cial act  are  not  aHected  by  inconsistent  general 
legislation,  unless  a  contrary  intent  of  the  leeis- 
lative  body  la  clearly  expressed  or  indubitably 
Inferable  therefrom.  But  tbe  special  act  and  the 
general  law  stand  together,  the  one  as  the  law 
of  the  particular  class  and  the  other  as  the  gen- 
eral rale.   •   •  • 

"Finally:  'All  statutes  In  pari  materia  are  to 
be  read  and  construed  tt^ether  as  If  they  form- 
ed part  of  tbe  same  statute  and  were  enacted 
at  the  same  time.'  Potter,  Dwar.  St  145 ; 
Board  of  Com'rs  v.  ^tna  Life  Ins.  Co..  90  £>ed. 
222.  22T,  32  0.  O.  A.  585.  590. 

"If  the  act  of  1875  and  tbe  act  of  1884  be 
reed  as  one  act  passed  at  the  same  time,  they 

Srovide  that  there  is  grsnted  to  nontribal  In- 
iana  the  right  to  acquire  homesteads  upon  pay- 
ment of  the  officers  fees  subject  to  a  restric- 
tion on  alienation  for  6  years,  and  that  tfaere  la 
granted  to  all  Indians  the  right  to  acquire  home- 
steads subject  to  a  restriction  on  alienation  for 
25  years  without  the  payment  of  any  officers' 
fees.  Kvery  provision  of  each  act  has  its  com- 
plete efleeti  enrjr  promise  of  the  government  is 


fulfilled,  every  right  of  eadi  hMnesteadw  is  pr^ 
served  and  protected,  and  evwy  rule  of  oon- 
stroctton  Is  obeyed.  If  the  act  of  1884  be  read 

as  an  amendment  of  the  act  of  1875  and  f[iv- 
en  the  effect  of  an  amendment  or  modification 
thereof,  and  of  an  Imposition  upon  the  lands  of 
homesteaders  under  tiwt  act  of  a  restriction  npui 
their  alienation  for  20  years  more  than  the  5 
years  fixed  by  the  act  of  1876,  the  offer  and 
promise  of  the  United  States  contained  in  that 
act  is  broken,  tbe  rights  of  the  homesteaders 
under  It  are  violated,  the  provision  of  the  act 
of  1875  which  granted  to  nontribal  Indians  tbe 
right  to  homesteads  with  a  restriction  on  aliena- 
tion of  only  6  years  is  snnulled,  and  the  indis- 
putable canons  of  interpretation  which  have  been 
cited  are  disregarded.  Our  conclusion  is  that 
Act  July  4,  1^,  23  Stat.  96,  does  not  repeal 
or  modify  any  of  the  provisions  of  Act  Marrii 
8;  1876.  IB  Ettat.  402,  420;  that  aU  tbe  provi- 
sions ox  the  two  acts  stand  together  and  remain 
in  force ;  that  the  act  of  1876  grants  to  nontrib- 
al Indiana  the  right  to  acquire  homesteads  with 
a  restriction  of  only  5  years  on  their  aliena- 
tion; that  tbe  act  of  1884  Rrants  to  all  Indians 
the  right  to  homesteads  with  a  restriction  of 
26  years  on  aliraiation ;  and  that  the  latter  act 
did  not  have  the  effect  to  extend  tbe  rratriction 
on  the  alienation  of  the  land  of  Taylor,  a 
homesteader,  under  the  act  of  1876  cnm  6 
rears  to  26  years,  or  to  affect  ^t  restriction 
in  any  way."^ 

Hemmer  v.  United  States.  204  Fed.  S86k  806. 
808,  128  C.  C.  A.  1&4,  202.  204. 

We  may  here  remark  that  while  that  deci- 
sion was  rendered  by  the  C^ult  Court  of 
Appeals  before  our  dedalon  In  Boblnson  r. 
Steele,  supra.  It  was  not  then  brought  to  our 
attention.  We  also  bere  note  that  the  Boblo- 
son  Case  is  still  pending  in  this  court  upon 
petitlcm  for  rehearing.  The  dedsloa  in  the 
case  of  Hemmer  v.  United  States  In  tbe  Cir- 
cuit Court  of  Appeals  was  appealed  from  to 
the  Supreme  Court  of  the  United  States,  and 
affirmed  on  June  6,  1916  (241  U.  S.  879,  36 
Sup.  Ct  659,  60  L.  Bd.  1055),  after  the  render- 
ing of  our  decision  In  the  Boblnson  Case, 
BO  we  also  failed  in  that  case  to  have  the 
benefit  of  the  views  of  the  Supreme  Court  of 
the  United  States.  lu  affirming  the  Circuit 
Court  of  Appeals  in  the  Hemmer  Case  Justice 
McKenna,  q>eaking  for  tbe  Supreme  Court, 
said: 

"Thequastion  In  the  case,  then,  is  the  dmple 
one:  Which  act  applied  to  and  determined  Tay- 
lor's rights?  Or,  to  state  tbe  question  differ- 
ently and  at  the  saine  time  ^ve  tbe  test  of  its 
solution.  Was  the  act  of  18t6  repealed  or  su- 
perseded by  the  act  of  1884?  There  are  no  re- 
pealing words  in  the  lattw  act,  and  if  it  re* 
pealed  the  other  act  It  must  have  done  so  by 
Implication.  The  implication  of  such  an  effect  £b 
not  favored,  and  the  character  of  the  act  rejects 
it  Unquestionably  the  act  of  1884  is  the  more 
general,  and  it  has  criteria  of  application  differ- 
ent from  that  of  the  act  of  1876.  The  acts, 
therefore,  have  different  objects.  Under  the  act 
of  1884  Indiana  located  on  the  public  lands  at 
the  passage  of  tbe  act,  or  that  might,  under  tbe 
direction  of  the  Secretary  of  the  Interior,  or  oth- 
erwise, thereafter  so  locate,  might  avail  them- 
selves  of  the  provisions  of  the  act. 

"Tbe  act  of  1875  was  more  circumscribed. 
It  did  not  apply  to  Indians  generally,  but  to 
those  of  special  qualifications,  those  who  had 
separated  themselves  from  their  tribes  and  the 
innuence  of  tfaeir  tribes,  who  had  adraDced, 
therefore,  to  a  higher  status  and  were  better 

Kepared  to  manage  their  affairs  than  Indians 
general.   And  it  might  weQ  have  been  con- 
sidered tfamt  a  6-year  restriction  i^<m  the  oliena^ 
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tloD  of  their  titles,  added  to  their  6  ^eare'  res- 
idence, would  give  them  an  appreciatton  of  val- 
ues safficient  to  protect  them  against  th«  im- 
providence of  tiieir  raeo  and  the  Impoaition  of 
others. 

"Therefore  the  acts  had  no  repagnanc?.  but 
had  different  fields  of  application,  and  this,  it 
might  be  contended,  even  considering  their  fa- 
tare  (^ration.  Of  this,  bowerer,  we  need  not 
express  opinion.  The  act  of  1884  applied  to  In- 
dians then  located  on  the  public  lands.  Regard- 
ing Taylor  simply  as  an  Indian,  those  words 
might  be  considered  to  be  applicable  to  him ; 
regarding  the  purpose  of  the  act,  which  was  to 
confer  a  benefit,  not  conSrm  one,  tbey  did  not 
apply  to  him  or  to  Indians  in  his  situation,  for 
he,  and  Indians  such  as  he,  were  the  benefi- 
ciaries of  the  prior  act  and  he  and  other  In- 
dians, it  may  be,  but  certainly  he,  had  substan- 
tially performed  its  conditions.  What  remained 
to  be  done,  and  could  have  been  done  before  the 
act  of  1884  was  paned,  was  not  much  more  than 
oaremcKiT. 

"Nor  does  the  fact  that  the  act  of  1884  applied 
to  such  Indians  as  might  then  be  located  npon 
the  public  lands  broaden  it  so  as  to  Include  In- 
dians who  were  proceeding  under  the  act  of 
1S75.  The  rule  is  established  that  under  acts  of 
Congress  concerning  the  public  lands  those  are 
not  regarded  as  such  to  which  a  claim  has  at- 
tached, though  Congress  may,  if  it  be  sd  nilvisod, 
exercise  control  over  them.  Hastings  k  Daknta 
By.  Co.  T.  Whitney.  132  V.  S.  357.  Sr.l.  3G4; 
[10  Sup.  Ct.  112,  33  L.  Ed.  86SI ;  Hodge's  v.  Col- 
cord,  193  U.  S.  192.  196  [24  Sup.  Ct  i:; '..  4S  L. 
Ed.  6771 ;  Bunker  Hill  Co.  v.  United  StiUis.  226 
U.  8.  548,  550  [33  Sup.  Ct.  138,  57  L.  Ed. 
8451.  Homestead  entriw  under  the  act  of  1875 
canitot  tiierefore  be  considered  as  having  been 
referred  to. 

"Taylor  and  tltose  in  like  situation  did  not 
need  the  aid  of  the  act  of  1884.  Its  language 
was  not  of  confirmation  of  rights,  but  was  per- 
missive and  prospective  and  related  to  the  ini- 
tiation and  acqnl8iti<»  of  rights  by  a  different 
class.  And  having  this  definite  purpose,  it 
would  be  difficult  to  suppose  that,  besides,  rights 
acquired  under  prior  laws  were  Intended  to  be 
limited  without  reference  to  such  laws.  This 
view  makes  it  unnecessary  to  inquire  whether 
Taylor's  rights  had  progressed  beyond  the  point 
of  subjection  to  the  power  of  Congress,  he  hav- 
ing, as  we  have  said,  completed  bis  residence 
upon  the  land,  and  nothing  remaining  but  to 
make  final  proof  and  receive  the  assurance  of 
his  title,  which,  we  have  seen,  was  his  situation 
nearly  a  year  before  the  passage  of  the  act  of 
18S4. 

"Congress  has  undoubtedly  by  its  legislation 
indicated  a  policy  to  protect  Indians  against  a 
hasty  and  improvident  alienation  of  their  lauds, 
and  the  government  haa  dted  a  number  of  stat- 
ntes.  But,  aa  we  have  pointed  out,  such  pol- 
icy was  satisfied  by  the  act  of  1875,  and  we  do 
not  think  there  is  anything  in  the  history  of 
the  act  of  1884  which  sustains  the  contention 
that  it  was  intended  to  be  an  amendment  of  the 
act  of  1S75,  or  to  indicate  that  the  latter  act 
was  not  Bofficiently  potent  for  the  purposes  of 
protectuMk" 

We  have  not  orerlmriEed  tlie  fact  Id  the 
Hemmer  Caw  tliat  tiie  Indian  homestead 
tben  InTcdred  had  apparently  been  fully 
earned,  so  far  aa  residence  Is  (xmcemed,  be- 
fore the  passage  of  the  aet  of  1884,  while  In 
this  ease  Taksnm  did  not  make  his  (wiglnal 
entry  until  after  the  passage  of  the  act  of 
1684.  While  the  Supreme  Court  of  the  Unit- 
ed States  seems  to  have  refrained  from  ex- 
pressli^  its  opinion  upon  the  concrete  ques- 
U<m  of  the  effect  of  the  act  of  1884  upon  In- 
dian homestead  titles  initiated  and  perfected 
after  the  passage  of  that  act;  as  the  title 


here  invtdved  was  Initiated  and  perfected, 
we  cannot  escape  the  conTlctlon  that  the  log- 
ic of  the  decisions  ot  both  the  carcnlt  Court 
<ft  Appeals  and  the  Supreme  Court  lead.ir- 
re^tibly  to  the  conclud<»i  that  the  act  of 
1875  remains  in  foil  force  and  effect  for  the 
ben^t  of  that  special  class  of  Indians  there- 
in mentlimed,  to  wit,  "Any  Indian  bom  in 
the  United  States,  who  Is  the  head  of  a  fain- 
ily,  or  who  has  arrived  at  the  age  of  twenty- 
one  years,  and  who  has  abandoned,  or  may 
hereafter  abandon,  his  tribal  relations," 
which  Is  a  si>eclal  class  more  limited  than 
the  general  dass  mentioned  in  the  act  of 
1884,  as  pointed  ont  in  the  opinions  of  the 
Circuit  and  Supreme  Courts.  We  are  quite 
unable  to  understand  how  the  act  of  1&75 
can  remain  unrapealed  and  unamended  by 
the  act  of  1884,  which  seems  to  be  the  clear 
holding  of  both  the  Circuit  and  the  Supreme 
Courts,  without  at  the  same  time  remaining 
in  full  force  and  effect  for  the  benefit  of  the 
Indians  therein  specified,  to  initiate  and  ac- 
quire homesteads  as  other  citizens  under  the 
general  homestead  law,  after  the  passa^  of 
the  act  of  1884  as  well  as  before  the  passage 
of  that  act.  It  seems  plain,  In  view  of  the 
fact  that  this  is  a  federal  question  and  the 
holding  thereon  of  the  federal  Circuit  and 
Supreme  Courts,  that  we  are  now  bound  to 
hold  that  the  act  of  1884  did  not  modify  or 
repeal  in  any  respect  the  act  of  1875,  and 
that  Anastus  Yaksum  acquired  title  to  the 
land  in  question  under  the  act  of  1876  by  her 
final  proof  and  the  patent  Issued  thereon  on 
April  19,  1807,  with  no  other  limitation  upon 
her  title  so  acquired  than  that  she  did  not 
have  the  power  of  alienation  of  the  land  for 
6  years  thereafter.  Whether  such  6-year 
period  of  limitation  commenced  to  run  at 
the  time  of  making  the  final  proof  In  1801  or 
at  the  time  of  the  issuance  of  her  patent 
thereon  in  1897  is  of  no  consequence  In  this 
case,  because  in  either  event  such  5-year  lim- 
itation expired  many  years  before  she  made 
gift  of  the  land  to  respondrats  as  claimed  by 
them.  We  conclude  that  she  had  the  power 
of  alienation  of  the  land  at  the  time  such 
gift  was  made. 

Our  attention  has  been  called  to  the  spedal 
act  of  Congress  approved  February  25,  1916, 
which  purports  to  ratify  and  confirm  the 
patent  issued  to  Anastus  Yaksum  on  EMra- 
ary  3,  1906,  and  patents  to  <^ers  "as  fee- 
simple  patents  without  restrictions  against 
alienation  as  of  their  dates  of  issuance."  86 
SUt  at  Luge,  pL  2,  p.  1478,  c  SL  In  Tlew 
of  our  condnston,  however,  as  to  the  effect 
of  the  patmt  of  AprU  10.  1807,  we  need  not 
now  detemdne  the  effect  of  this  act  of  Con- 
gress. Were  we  called  upon  to  do  so  an  In- 
toreettng  question  would  be  presented  as  to 
whether  or  not  restrictions  npon  th^  power 
of  alienatiwi  of  Indian  homesteads  can  be 
thus  affected  by  retroactlTe  legislation  so  as 
to  make  effective  conveyances  made  sudi 
Indians  before  the  passage  of  sudi  coratiTe 
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act  The  decision  of  thla  court  and  that  of 
the  Supreme  Court  of  the  United  States  in 
Starr  t.  liong  Jim,  52  Wash.  138,  100  Pac. 
194,  and  227  U.  S.  813.  33  Sup.  Ct.  358,  67  L. 
Ed.  670,  are  of  Interest  In  that  connection. 
However,  we  express  no  opinion  upon  the 
question  suggested  by  counsel  for  respondent 
as  to  the  efCect  of  this  curative  act. 

{4]  Did  Anastus  Yakaum  make  an  efrecUve 
gift  of  the  land  to  respondents  In  the  ^ring 
of  1908  as  claimed  by  tbem?  A  palnstatdng 
review  of  the  evidence  convinces  us  that  the 
trial  court  was  warranted  in  so  dedding.  At 
that  time  Anastus  Ya^um  was  about  80 
years  old,  and  lived  with  respondents  upon 
the  land,  respondent  Mary  Felix  being  her 
daughter.  AU  of  the  parties  are  related,  ei- 
ther by  blood  or  marriage.  The  land  here 
involved  Is  20  acres  of  the  Yaksum  home- 
stead. In  the  spring  of  1908,  and  for  some 
years  prior  thereto,  It  was  uianifestly  the  in- 
tention of  Anastus  Yaksum  that  respond^t 
Mary  Felix  should,  in  the  event  of  the  death 
of  her  Boa,  Martin,  while  a  minor  and  she  sur- 
viving him,  liave  the  20  acres  of  the  home- 
stead here  Involved,  and  that  other  portions 
of  her  h<»nefltead  should  go  to  other  cmidren 
and  grandddldren  of  Anastns  Taloram.  She 
had  made  some  gifts  acoordljagly.  In  1906 
she  made  a  will,  in  which  she  dOTlsed  this 
ao  8(9es  of  Qi»  homestead  to  her  gnuidson. 
Martin,  aoa  of  reesKindeDt  Max^  Felix,  but  In 
case  MarUn  should  die  while  a  minor  and 
should  be  survived  by  Us  mother,  Mary,  the 
land  was  to  go  to  her.  Martin  having  died 
wUle  a  minor,  in  the  BSitbag  of  1908,  Anastns 
Yaksum  told  her  daughter  Mary,  zesptmdMit, 
on  several  occasions,  In  substance,  tiWt  now 
since  Martin  bad  died  the  land  belonged  to 
her,  and  that  die  and  ber  bosband  conld  go 
ahead  and  improve  it  as  di^  ideased.  Ttite 
intoitlon  on  the  part  ot  Anastns  vras  stated, 
in  SQlwtano^  in  the  presence  of  aeveval  wit- 
nesses on  different  occasions  abont  tlut  time 
and  under  sncb  drcnnuitanGes  as  to  (Oeatly 
indicate  an  intention  oa  the  part  ct  Anastus 
to  make  a  preset  gift  of  the  20  acres  to  re- 
spondent Mary  I^llx.  Soon  thereafter  re- 
spondents moved  a  bouse  thc^  liad  onto  tlte 
land,  placing  it  on  a  substantial  stone  and 
cement  foundation  of  a  permanent  charact^, 
making  it  a  comfortatAe  and  anbstantlal 
farm  dwelling.  Th^  also  built  a  good  barn 
and  planted  a  Lai^  number  of  fruit  trees, 
and  oth^wlse  permanently  improved  the 
land,  all  of  which  was  done  by  respondents 
in  the  belief  that  the  land  had  been  acquired 
by,  Mary  as  a  gift  from  Anastus  Yaksum. 
AU  of  these  Improvements  were  placed  upon 
the  land  with  the  full  knowledge  of  Anastus 
Yaksum.  There  seems  to  have  been  an  un- 
derstanding between  Anastus  Yaksum  and 
respoifdents  that  she  might  remain  and  make 
her  borne  upon  the  land  as  long  as  she  lived. 
This  she  was  plainly  privileged  to  do  In  so 
far  as  any  acts  thereafter  of  respondents 


are  concerned.  Indeed,  they  built  for  her  a 
small  house  near  th^  own,  In  which  she 
continued  to  live  for  some  three  years  fol- 
lowing her  gift  of  the  land  to  them.  About 
three  years  following  the  gift  of  the  land  to 
respondent  Mary  Felix,  during  which  period 
her  mother  Aqastus  continued  to  live  with  or 
very  near  to  respondents  on  the  land,  an  es- 
trangement grew  up  between  Anastus  and 
respondents,  resulting  in  her  executing  cer- 
tain deeds  purportlDg  to  convey  ttie  land  to 
appellant  Kami  Sam,  her  son-in-law.  In  trust 
for  herself  and  the  other  appellants,  and  also 
In  her  making  another  will  purporting  to  de- 
vise the  land.  This  all  occurred  after  the 
myk-ing  ot  the  Improvements  upon  the  land 
by  respondents,  which  we  have  n<Mdced.  The 
circumstances  attending  the  making  of  these 
deeds  of  trust  and  this  will  by  Anastus  lead 
us  to  believe  that  the  controversy  has  been 
more  (me  between,  the  other  appellants  and 
respondents  than  between  Anastus  and  re- 
spondents. The  evidence  is  by  no  means 
free  from  conflict,  but  upon  the  wlurte  record 
we  tiiink  the  trial  oonrt  was  folly  warranted 
in  condndlng  that  a  panA  gift  bad  been 
clearly  established  by  the  evidence  as  claim- 
ed by  respondents.  There  are  many  other 
facts  and  drcnmstances  shown  by  the  record* 
but  we  deem  It  unnecessary  to  further  notice 
the  facts  in  detail  here,  uot  do  we  think  It 
necessary  to  dte  or  review  authwltles  toodi- 
ing  the  law  <tf  tbe  case,  the  aoestltHU  being 
largely  of  fact  and  the  result  to  be  reached 
depmdent  upon  tbe  peculiar  drcomstances 
of  tlie  casa  We  conclude  that  there  has 
been  shown  a  dear  and  unmistakable  inten- 
tion on  tbe  part  of  Anastns  Yalaam  to  make 
a  parol  gift  of  this  20.  acres  of  the  home- 
stead to  respond^it  Maiy  FeUx,  and  that, 
relying  iQwn  sucb  gift,  respondents  have 
made  valnaUe  and  permanent  Imprerements 
upon  the  land.  Hie  law  as  stated  In  20  Cyc. 
1194,  1201,  1213,  and  dtatlott  of  authorltleB 
thereunder,  sui^khIs  our  condnslon. 
The  Judgment  Is  afllrmed. 

BIXIS.  a  J.,  and  MAIN,  MOUNT,  HOIi- 
COMB.  FULLEyBTON.  MORBIS,  and  OHAD- 
WIOK,  JJ^  concur. 


ROBINSON  V.  STEELE  et  al.    (Noi  12979.) 

(Supreme  Court  of  Washington.   March  1, 
1917,) 

TiRDOB  AND  PUBOHABBB  «3»130(Cf)  —  "MAB- 
KKTABU  TnXS." 
Where  Indians  who  had  entered  govemmeot 
homestead  lands  under  Act  Cong.  March  8,  187S, 
c.  131,  18  Stat.  420,  made  their  final  prooCi 
14  vears  after  they  were  entitled  to  do  so,  and 
paid  no  fees  as  required  by  the  act,  so  that  It 
was  not  clear  whether  the  final  proofs  were 
made  under  the  act  of  1876  or  under  Act  Gong. 
July  4,  1884,  c  180.  23  Stat.  96;  which  reqatr- 
ed  no  fees,  the  title  of  tbe  grantee  of  audi  In- 
dians is  not  free  from  reasonable  doubt,  either 
in  law  or  fact,  and  is  not  therefore  a  "market- 
able title,"  so  that  one  who  had  oontracCed  ta 
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purchase  the  lands  eoidd  not  b«  required  to  eon- 
Bommate  the  eontemplated  sale  ana  pa7  the  pur- 
chase price. 

[Ed.  Note.— For  other  caue,  see  Vendor  and 
Pnrehaeer,  Cent  Dlff.  |  SM. 

For  other  definitions,  see  Words  and  Phraaea. 
First  and  Second  Series,  UarketaUe  Title,] 

En  Banc.  Appeal  Crom  Superior  Oonrt, 
Asotin  OouQty. 

On  rehearing.    Former  opinion  afDrmed. 

For  former  opinion,  see  91  Wash.  268,  157 
Pac  846. 

Elmer  £.  Halsey,  of  Clarkst(Hi,  and  Ben  F. 
Tweedy,  of  Lewlston,  Idaho,  for  appellant. 
F.  £.  Butler,  of  Lewlston,  Idaho,  for  re- 
spondents. 

PARKER,  J.  This  case  was  beard  by  de- 
partment 2  and  a  decision  rendered  therein 
affirming  the  Judgment  of  tbe  trial  court  on 
May  20,  1916.  The  decision  of  the  depart- 
ment Is  reported  In  91  Wash.  268,  157  Pac. 
845,  where  may  be  found  a  review  of  the 
facts  In  considerable  detail,  which  we  deem 
unnecessary  to  repeat  here.  The  recent  de- 
cisions of  the  Eighth  United  States  Circuit 
Court  of  Appeals  and  the  United  States  Su- 
preme Court,  In  the  case  of  Hemmer  v.  Unit- 
ed States,  reported  In  204  Fed.  898, 123  0.  C. 
A.  194,  and  United  States  t.  Hemmer,  241  U. 
S.  379,  36  Sup,  Ct.  659,  60  U  Ed.  1055,  have 
Induced  us  to  grant  a  rehearing  en  banc  In 
this  case,  to  the  end  that  whatever  erroneous 
views  of  the  department  upon  the  federal 
question  involved  may  appear  in  the  light  of 
these  recent  decisions  of  the  United  States 
Circuit  and  Supreme  Courts  may  be  cor- 
rected. 

By  the  decisions  of  this  court  in  EYazee 
v.  Spokane  County,  29  Wash.  278,  69  Pac 
779,  and  Frazee  t.  PIi>er,  61  Wash.  278,  98 
Pac.  760,  the  law  appeared  to  be  that  every 
Indian  homesteader  making  final  proof  after 
July  4,  1884,  whether  his  original  entry  was 
made  before  or  after  that  date,  necessarily 
took  his  title  limited  by  the  provisions  of  the 
act  of  Congress  of  July  4,  1884  (23  U.  B. 
Stats,  p.  96),  which.  In  effect,  withheld  the 
grantee's  power  of  alienation  for  a  period 
of  25  years,  instead  of  under  the  act  of 
Congress  of  March  8,  1875  (18  U.  S.  StatS. 
part  3,  p.  420),  wlthh(ddlng  the  grantee's 
power  of  alienation  for  a  period  ot  6  years 
only,  under  which  act  the  original  entry 
might  have  been  made  before  the  passage  of 
the  act  of  1884.  This  view  of  the  law  was 
rested  upon  the  theory  that  the  act  of  1878 
was  modified  to  that  effect  by  the  act  of  1884. 
Such  was  the  interpretation  of  our  former 
decisions  by  the  department's  decision  In 
this  case,  which  Interpretation  also  found 
support  in  the  opinion  of  the  Attorney  Glen- 
era  I  of  the  United  States,  quoted  therein 
(Opinions  of  Attorneys  General,  toL  18,  p. 
160),  and  also  In  the  decision  of  the  United 
States  District  Court  for  South  Dakota  In 
the  Hemmer  Case.  That  this  view  of  the  law 
waa  exxoneons  seema  to  taavo  been  settled 


by  these  recent  decisions  of  the  United  States 
Clrcnlt  and  Supreme  Courts  in  the  Hemmer 
Case,  which  hold,  in  substance,  that  the  act 
of  1876  was  not  modified  or  repealed  In  any 
respect  by  the  act  of  1884.  We  have  had  oc- 
casion to  review  these  decisions  at  some 
length  In  our  dedsion  in  Felix  v.  Yaksum, 
103  Pac.  481.  wherein  we  concluded  that, 
since  the  act  of  1875  remained  In  full  force 
and  effect,  as  held  by  the  federal.  Circuit,  and 
Supreme  Courts,  It  gave  to  the  limited  class 
of  Indians  therein  q^ecified  a  right  to  initi- 
ate and  perfect  homesteads  thereunder  with 
no  other  limitation  upon  the  title  so  acquired 
than  that  It  should  be  Inalienable  for  a  peri- 
od of  6  years  only  following  the  Issoance 
of  patents  upon  the  making  of  final  proof, 
whether  the  original  entry  or  final  proof  be 
made  before  or  after  the  passage  of  the  eict 
of  1884. 

Before  noticing  the  questions  of  fact  as  to 
whether  Mosea  and  Henry  Intended  to  and 
did  make  final  proof  under  the  act  of  1876 
or  the  act  of  1884,  with  the  view  of  per- 
fecting their  titles  under  <me  or  the  other  of 
such  acts,  let  us  Inquire  whether  they  could,  • 
as  a  matter  of  law,  make  proof  and  acquire 
title  under  the  act  of  1884,  In  view  of  the  fact 
that  they  made  their  entries  under  the  act 
of  1876.  The  act  of  1884  by  its  terms  applies 
to  "sudi  Indians  as  piay  now  be  located  up- 
on public  lands,  •  •  • "  apparently  with- 
out qualification.  This  would  seem  to  in- 
clude Moses  and  Henry,  who  were  then  In- 
dians located  upon  public  lands,  though  In 
pursuance  of  original  entries  made  under  the 
act  of  1875.  The  decisions  of  the  federal, 
Circuit  and  Supreme  Courts  In  the  Bemmer 
Case,  while  holding  that  the  act  of  1876  re- 
mained unmodified  by  the  act  of  1884,  In 
so  far  as  the  right  of  an  entryman  under  the 
act  of  1875  to  perfect  his  title  thereunder  Is 
concerned,  do  not,  as  we  Interpret  them, 
hold  that  an  Indian  located  upon  public 
lands  under  the  act  of  1875  may  not  make 
his  final  proof  and  elect  to  take  his  title  un- 
der the  act  of  1884.  It  seems  to  us  highly 
probable  that  the  federal  courts  will  hold, 
when  this  question  Is  presented  to  them,  that 
an  Indian  making  his  original  entry  under 
the  act  of  1876  may  elect  to  make  final 
proof  and  take  his  title  nnder  the  act  of 
1884,  and  thus  avoid  layment  of  fees  and  In 
effect  render  his  homestead  exempt  from 
debts  and  taxation  for  a  period  of  26  years 
Instead  of  for  only  6  years,  and  forego  his 
rl^t  to  alienate  the  land  for  a  period  of 
25  years.  HiIb  seems  as  far  as  we  need  go 
in  this  case  touching  this  questl<m  of  law, 
since  the  concrete  question  here  presented  la 
only  one  of  marketable  title  as  between  ap- 
pelant and  respondents,  neither  the  Indiana 
Moaea  and  Henry  nor  the  United  States  be- 
ing parties  to  this  action. 

Now  assuming  that  the  Indians,  Moses  and 
Henry,  had  the  right  to  tiect  to  make  final 
proof  and  perfect  their  titles  under  either  the 
act  of  1876  or  the  act  of  1884,  what  la  thera 
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In  this  record  renderlDg  It  probable  that  they 
elected  to  perfect  their  titles  under  one  or 
the  other  of  these  acta?  We  have  seen  that 
they  made  their  original  homeBtead  entries  in 
1878  under  the  act  of  1S75.  This  Is  evidenced 
by  the  statements  In  their  homestead  appli- 
cations to  that  effect,  and  also  by  the  fact 
that  the  act  of  1884  had  not  then  been  pass- 
ed. There  Is,  however,  no  other  fact  shown 
by  this  record  pointing  to  any  Intent  on  the 
part  of  Moses  or  Henry  to  make  their  final 
proofs  aod  perfect  their  titles  under  the  act 
of  1875.  We  have  here  In  evidence  duly  cer- 
tified photographic  copies  of  what  appear  to 
be  the  final  proofs  and  all  of  the  proceedings 
Incident  thereto  before  the  Land  Department, 
In  which  there  is  not  a  word  of  reference  to 
the  act  of  1875.  Of  course,  It  might  be  aald 
that  the  mere  fact  that  final  proofs  were 
made  upon  the  homesteads  which  were  oiigl- 
naily  entered  under  the  act  of  1875  raises  the 
presumption  that  the  titles  were  perfected 
under  that  act  It  appears,  however,  that 
while  Moses  and  Henry  made  their  original 
entry  In  1878,  which  would  call  for  the  mak- 
ing of  their  final  proofs  at  the  expiration  of 
5  years  following,  or  "within  two  years  there- 
after" as  contemplated  by  section  2291  of  the 
Revised  Statutes  of  the  United  States  rdat- 
ing  to  homestead  final  proofs,  they  did  not 
tender  or  make  their  final  proofs  until  1897, 
14  years  after  the  time  for  making  their 
final  proofs  under  their  original  entries  had 
expired,  as  contemplated  by  section  2291  of 
the  Revised  Statutes.  It  further  appears  that 
when  they  made  their  final  proofs  neither  of 
them  paid  the  fees  that  they  should  have 
paid  to  perfect  tlieir  titles  under  the  act  of 
1875.  This  Is  evidenced  by  phot<«raphlc 
copies  of  the  final  receipts  Issued  to  tbem 
upon  final  pnxtf  by  the  receiver  of  the  land 
office,  with  no  sums  stated  therein  as  being 
paid  and  lines  drawn  through  the  Uank 
spaces  for  the  amounts.  We  have  noticed 
that  no  fees  were  requited  to  be  paid  under 
the  act  of  1884.  It  is  true,  as  noticed  in  the 
dqiartment  decision,  that  the  jiatrats  issued 
upon  final  proofs  did  not  contain  the  limita- 
tion prescribed  either  by  the  act  of  1875  or 
by  the  act  of  1884,  but  did  contain  an  er- 
roneous limitation  which  was  void.  So  it 
cannot  be  said  that  the  Land  Department 
made  any  decision  as  to  which  law  they  took 
title  under,  except  as  the  officers  of  the  local 
land  olfice  may  have  evidenced  their  opinions 
that  the  titles  did  vest  under  the  act  of  1884, 
by  allowing  final  proof  to  be  made  without 
tbe  payment  of  fees.  Again  let  us  be  remind- 
ed that  we  have  here  only  the  auestlon  of 
marketable  title  as  between  the  parties  to  this 
action,  and  that  neither  the  Indiana  Moses 
and  Henry  nor  the  United  States  are  parties 
thereto.  In  the  light  of  the  foregoing,  touch- 
ing the  question  of  under  which  act  the  titles 
passed  to  the  Indians  Moses  and  Henry  and 
th^  power  to  alienate  the  lands  what  th^ 


executed  their  deeds  therefor  to  appellant, 
can  it  be  said  that  appellant's  title  thereto 
Is  a  marketable  title?  Plainly  respondents 
were  not  required  to  consummate  the  con- 
templated sale  of  the  lands  to  tbem  by  ap- 
pellant and  pay  the  purchase  price  therefor 
unless  he  was  able  to  convey  to  them  a  mar- 
ketable title.  In  the  text  of  39  Cyc.  1452.  we 
read:  "A  good  or  mark^ble  title  Is  a  title 
which  is  free  from  reasonable  doubt  ^ther 
In  law  or  fact." 

As  to  what  constitutes  a  reasonable  doubt 
must  necessarily  be  a  question  determinable 
from  the  particular  circumstances  appearing 
In  each  case.  Without  reviewing  the  vast 
array  of  decisions  dealing  with  their  partic 
ular  facts  touching  this  question,  or  attempt- 
ing to  discover  a  less  general  statement  of 
the  rule  than  that  above  quoted  from  Cyc., 
we  believe  it  sufficient  to  say  that  we  are  of 
the  opinion  that  tbe  title  of  appellant  in  these 
lands  Is  not  free  from  reasonable  doubt  ei- 
ther In  law  or  fact,  and  Is  therefore  not  a 
marketable  title.  Our  own  decisions,  while 
possibly  not  directly  In  point  touching  the 
question  here  presented,  lend  support  to  our 
conclusion.  Hoffman  v.  TlUjOW,  48  Wash.  80, 
92  Pac.  888 ;  Summy  v.  Ramsey,  53  Wash.  93, 
101  Pac  506 ;  Moore  v.  Elliott,  76  Wash.  520, 
136  Pac.  849;  Weaver  v.  Esary,  78  Waeb. 
640,  139  Paa  607. 

We  adhere  to  the  conclusion  reached  by  the 
department  decision  of  this  case,  though  we 
recognize  error  In  the  view  of  the  law  there- 
in expressed  in  so  far  as  such  view  Is  out  of 
harmony  with  the  recent  decisions  of  the  fed- 
eral. Circuit,  and  Supreme  Courts  in  the 
Hemmer  Case,  touching  the  modification  of 
the  act  of  1875  by  the  act  of  1884. 

We  conclude  that  the  Judgment  of  the  trial 
court  must  be  affirmed  upon  the  ground  that 
appellant  is  not  able  to  furnish  respondents 
a  marketable  title.   It  Is  ao  ordered. 

mAAS.  C.  J.,  and  MAIN,  MOUNT,  WL- 
LBRTON,  MORRIS,  HOLOOMB,  and  OHAD- 
WIOK,  JJ.,  concur. 


AMERICAN  SDBETT  CO.  OF  NEW  TOBS 
v.  FISHBACK,  State  Ins.  Oom'r. 
(No.  18690.) 
(Supreme  Court  of  Washingbm.   Feb.  28, 1917.) 

1.  EviDEifCE  «s»22(2)— JnniciAL  Notice. 

Tbe  court  may  take  judicial  notice  of  the 
fact  that,  before  tbe  passage  of  Rem.  Code  1915, 
i  6059—196,  provldmg  that  surety  company 
which  fails  to  pay  a  judgment,  etc»  guaranteed 
by  it  within  80  days  shall  forfeit  all  ri^t  to  do 
businesB  in  the  state,  irresponsible  concerns  of 
this  sort  were  guilty  of  evasive  conduct  from 
which  the  people  should  be  protected. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  27.] 

2.  Statutes  #s»183— Conbtbuotioh— Buia 

In  the  oonstTQCtlon  of  statutes  tlie  courts 
will  first  of  all  consider  the  reascm  and  spirit 

of  tbe  law. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Gent.  Dig.  1 261.] 
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8.  Statutes  «s»1B9,  161(1)— Conbtbuotion— 

RlPKALS  ST  lUFUCATIOIT. 
Repeals  by  implication  are  rarely  declared 
by  the  courts  iinlesB  the  acts  relate  to  the  same 
robject-matter,  and  it  they  do  not  treat  the 
■ame  subject,  the  coorta  will  nest  inquire  wheth- 
er the  acts  may  be  treated  in  pari  materia,  and 
if  in  this  they  fall,  a  repeal  of  an  earlier  act  by 
Implication  will  be  declared. 

[Ed.  Note.— For  other  caaes,  aee  Statutes, 
Cent.  Dig.  S§  229,  230,  233,  234.} 

4.  Execution  <s=»158(1>— Stay— Statutes. 

Rem.  Code  1915,  8  6059-196,  provides  that 
if  a  surety  company  does  not  pay  any  final  judg- 
ment or  decree  rendered  against  it  upon  a 
recognisance  bond,  etc.,  guaranteed  by  it  for 
the  period  of  "thirty  days,  •  •  •  It  shall 
forfeit  all  right  to  do  business  in  this  state," 
and  the  insurance  commiflsioner  shall  revoke  its 
license.  Rem.  Code  1015,  g  522,  provides  that 
stay  of  execution  shall  be  allowed  "on  Judg- 
ment* rendered  in  the  Supreme  Court  and  supe- 
rior courts  *  *  *  OB  all  sums  over  fifteen 
hundred  dollars,  ninety  days."  Section  6059—1 
provides  that  insurance  companies  shall  be  ac- 
tnated  by  good  faith,  etc.  Section  606fr-238 
provides  that  the  Insurance  Code  repeals  all  pri- 
or acts  on  the  "oi^anizatlon  and  government" 
of  insurance  companies.  Held,  that  as  the  In- 
surance Code  (Rem.  Code  1916,  IS  6059—1  to 
605&— 238)  makes  no  attempt  to  mterfere  with 
the  remedies  defined  in  the  Practice  Act,  section 
605^196  should  be  read  as  if  it  declared  in 
terms  tbftt  such  judgments  should  be  paid  •onlesa 
execution  be  stared  as  provided  by  -aaetion  622, 
and  henoe  a  judgment  debtor  surety  company 
has  the  same  legal  right  to  stay  an  execution  ae 
has  a  private  mdividuaL 

[Ed.  Note.— For  other  eases,  see  Bxeeotion, 
Gent.  Dig.  ff  44^-400,  464-469.] 

5.  Execution  «=>15S(1)— Judgment  ^875— 
Pkincipal  and  Subety  *=a52— "Payment" 
—Stay  Bond. 

There  is  merit  in  the  suggestion  that  the  giv- 
ing of  a  stay  bond,  thus  substituting  a  statutory 
and  binding  obligation  to  pay  the  judgment  in 
an^  event  with  interest  and  costs  at  the  expir- 
ation of  the  period  of  the  stay,  is,  in  le^el  ef- 
fect, a  '"payment"  pro  tempore  within  the  mean- 
ing of  Rem.  Code  1915,  f  6059— 196.  so  that 
the  act  does  not  conflict  with  section  522. 

[BU.  Note^For  other  cases,  see  Execution, 
Cent.  Dig.  M  442-460,  4B4r-46»;  Judgment, 
Cent  Dig.  i  !l46.  — 

For  odier  definitions,  see  Words  and  Phrases, 
Tint  and  Becrad  Series,  Payment.] 

6.  Execution  «s»168(1)  —  Stat  —  Turn  vob 

Taking. 

Under  Rem.  Code  1915,  |  522,  whether  a 
Judgment  debtor  is  bound  to  pay  forthwith  or 
within  80  days,  if  he  does  not  pay  a  judgment 
forthwith  and  execution  is  issued  thereafter,  he 
may  still  stay  execution  for  the  prescribed  pe- 
riod, and  the  stay  operates  from  the  time  the 
pond  Is  given,  and  not  from  the  date  of  the 
Judgment,  since  the  object  of  the  stay  it  to  hold 
the  execution  in  abeyance  peniUng  the  time  of 
payment  as  promised  In  the  bond. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  il  442-460,  464-459.1 

7.  Insurance  «=>10  —  Couhibsionebs— Con- 
bteuction  op  Statutes. 

In  view  of  the  general  provisions  of  the  In- 
surance Code  ewecially  sections  0059—8. 
6059— 45a,  6059-102,  &X&~19X,  0069-201, 
6059—221.  6059-237,  indicating  that  licenses 
therein  provided  shall  not  be  revoked  unless  after 
hearing  and  for  willful  disobedience,  and  as  the 
revocation  of  a  license  is  a  penalty,  which  is 
nenally  imposed  for  the  willful  disobedience  of 
some  pMitive  statute  and  Is  not  favored  where 


good  faith,  is  asserted  and  proved,  section 
6059 — 196  does  not  impose  an  arbitrary  duty 
upon  the  commissioner,  but  he  is  possessed  ox 
a  sound  discretion  to  inquire  and  absolve  where 
there  is  no  evidence  of  a  want  of  good  faith, 
and  the  party  charged  is  acting  upon  a  fair  con- 
ception "of  the  principles  of  law  and  equity"  and 
his  legal  rights  as  they  are  defined  in  the  gen- 
eral law. 

[Ed.  Note.-~For  other  cases,  see  Insurance, 
Cent  Dig.  S  10.] 

Department  1.  Appeal  from  Superior  Court, 
Thurston  County;  JohnR.  Mitchell,  Judge. 

Suit  for  Injunction  by  the  American  Sure- 
ty Company  of  New  York  against  H.  O.  Flah- 
b&ck.  State  Insurance  Commissioner.  From 
a  judgment  for  plaintiff,  defradant  iwpeals. 
Affirmed. 

W.  V.  Tanner,  Howard  Waterman,  and 
Chas.  E.  Amey,  jr.,  all  ct  Olymirfa,  for  ap- 
pelant Haattaigs  ft  Stedman,  of  Seattle,  for 
respondoit 

CHAD  WICK.  J.  TblB  appeal  Is  takoi 
from  a  permanent  order  granted  by  tibe  supe- 
rior court  of  Thnrston  eoonty,  restraining 
the  Insuntnce  commissioner  from  reroUnK 
the  lleenae  of  the  re^mndent,  American  Sure- 
ty Company.  ' 

Oa  Jnne  T,  1916.  Qui  Pnget  Sound  Bridge 
A  Dredging  Company  recovered  a  judcpnent 
In  the  superior  court  ot  King  conuty  tor  f7,- 
864.74  against  the  Guardian  Ciasnalty  ft  Guar- 
anty Company  as  surety  <m  a  c<mtract<w'B 
bond,  ^nie  Guardian  Company  aK>eaIed,  fil- 
ing a  supersedeas  Ixmd  with  re^ndent  here- 
in as  surety.  Judgment  against  the  Guard- 
ian Company  and  Its  surety  was  afflrmed. 
After  the  remittitur  was  sent  down,  tbe 
Ouai^flan  Company,  wtUi  anodier  company  as 
surety,  filed  a  txmd,  staying  execntUm  of  the 
Judgment  for  90  days  under  Rem.  Code,  f 
622,  which  is  as  tMlows: 

"Stay  of  execution  shall  be  allowed  on  judg- 
ments rendered  in  the  Supreme  Court  and  su- 
perior courts  as  follows:  •  *  *  Qn  ell  sums 
over  fifteen  hundred  dollars,  ninety  days." 

Tids  Is  a  part  of  the  practice  act  passed 
In  1854.  At  the  time,  there  was  upon  the 
statute  books  (a  part  of  the  Insurance  Code, 
Laws  1911,  p.  270)  a  provision  which,  by  its 
terms,  Is  Intended  to  insure  prompt  payment 
of  Judgments  rendered  against  Indenmity 
and  surety  companies: 

"Failure  to  Discharge  Contraci.- Forfeiture. 
If  any  such  company  shall  neglect,  fail,  or  re- 
fuse to  pay  any  final  judgment  or  decree,  ren- 
dered against  it  upon  any  such  rect^nisance, 
bond,  stipulation,  or  undertaking  made  or  guar- 
anteed by  it  in  this  state,  for  the  period  trf 
thirty  days  after  any  such  judgment  or  decree 
shall  have  been  finally  determined  in  case  of  an 
appeal,  or  within  thirty  days  after  the  time 
for  taking  an  appeal  has  expired  when  no  ap- 
peal is  taKen  from  such  Judgment  or  decree,  or 
iQ  case  an  appeal  be  taken  and  the  same  be  dis- 
missed before  final  determination  on  appeal,  then 
within  thirty  days  from  such  dismissal  it  shall 
forfeit  all  right  to  do  business  in  this  state  and 
the  commissioner  shall  thereupon  '  revoke  its 
license  and  the  license  of  its  agent  (!>.  '11,  p. 
270,  S  196)."    Rem.  Code,  |  6009-196. 
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1*6  Inaorance  commissioner,  on  the  advice 
of  the  Attorney  Goierfll,  nottfled  resptmOent 
that,  QnleM  the  Judgment  wu  satlafled  with- 
in SO  da^  after  the  appeal  mu  finally  deter- 
mined, the  license  of  respondent  wonld  be 
revoked.  The  effect  of  this  ruling  Is  to  doiy 
to  surwty  cwnpanles  the  privilege  of  staying 
executioniB  under  the  general  law. 

It  Is  the  craitention  of  the  Attorney  General 
that  the  Insurance  Code,  of  whitA  sectUm  196 
Is  a  part,  Is  a  iQteclal  act  Intended  to  cover 
the  whole  subject  of  Insurance  ot  whatever 
kind,  and,  under  well-recognized  rules  of  con- 
struction, as  well  as  by  Its  terms,  supersedes 
all  general  laws,  and  that  a  ccnnpany,  flnudli^ 
a  Judgment  rendered  against  It,  must  meet  It 
under  the  provisions  of  tiie  special  act  or  suf- 
fer a  forfeiture  of  its  rli^t  to  do  business 
within  the  state. 

[1]  It  is  the  cmtoitlon  of  respondent  that 
no  part  of  the  practice  act  was  expressly 
.repealed ;  that  repeals  by  Implication  are  not 
'favored;  that  tiie  Insurance  Code  U  a  gener- 
al and  not  a  spedal  law,  and  that  courts  will, 
wherever  possible,  so  construe  statutes,  which 
are  In  appar^t  conflict,  as  to  give  elEect  to 
both.  It  Is  obvious  that  the  court  might 
reach  either  result,  depending,  of  course,  up- 
on which  premise  is  adopted.  Granting -the 
Insurance  Code  the  quality  of  a  special  act, 
and  that  it  would  be  effectual  to  deny  to  re- 
sponVlent  the  benefit  of  a  stay  under  a  general 
law  subsequently  passed,  we  cannot  see  our 
way  clear  to  hold  that  it  was  the  Intent  of 
the  Legislature  to  deny  parties  litigant  the 
remedies  and  privileges  theretofore  existing. 
Looltlng  to  the  intent  of  the  Legislature,  as 
it  Is  to  be  gathered  from  the  body  of  the  act, 
it  would  seem,  in  so  far  as  It  may  be  held 
to  affect  the  state  of  facts  now  before  us,  to 
be  twofold:  To  insure  prompt  payment  of 
all  Judgments  rendered  against  companies 
which  frequently  operate  without  tangible 
assets;  and  to  protect  the  whole  people  of 
the  state  from  the  evasive  conduct  of  Irre- 
sponsible concerns,  the  latter  being  an  evil 
existing  prior  to  the  passage  of  the  law  of 
which  we  may  well  take  Judicial  notice. 
The  one  object  was  to  protect  personal  rights ; 
the  other  to  protect  the  public.  It  is  mani- 
fest that  there  can  be  no  invasion  of  the  pub- 
lic right  calling  for  a  penalty  so  extreme  as 
the  revocation  of  a  license  to  do  business,  un- 
less the  Individual,  who  is  a  Judgment  cred- 
itor, has  been  denied  some  ri^t  that  is  guar- 
anteed by  law.  The  Code  asserts  that  the 
business  of  insurance.  In  all  Its  branches,  is 
of  a  public  character,  and  that  all  companies 
concerned  "shall  at  all  times  be  actuated  by 
good  faith  in  everything  pertaining  thereto; 
shall  abstain  from  deceptive  or  misleading 
practices,  and  shall  keep,  observe,  and  prac- 
tice the  principles  of  law  and  equity  in  all 
matters  pertaining  to  aueh  buslneas."  (Sec* 
turn  6(N»— 1),  and,  further,  that  "*the  Insur- 
ance Oode*  *  •  *  shall  supenMMe  all  prior 
acts  oa  the  subject  of  the  organization  and 


government  of  Insurance  compauiee  and  In- 
surance business,  and  all  such  prior  acts  are 
hereby  r^tealdd"  (section  60S»-238). 

In  no  manner  does  the  Insurance  Oode  at- 
tempt to  Interfere  with  the  remedies  defined 
in  the  practice  act,  or  the  legal  rights  of 
either  party  to  the  contract  All  remedies 
must  be  estabUahed,  as  before^  by  cLtII  acdon 
In  a  court  of  Cfunpetent  Jurisdiction. 

W  We  shall  not  dlacusB  the  several  rules 
of  construction  suggested  by  both  sides,  nor 
wlU  we  review  the  authorities.  We  admit 
the  rules  and  subscribe  to  the  doctrine  of  the 
several  cases.  We  find  nothing  in  the  lav, 
when  treated  aa  a  ctunplete  act,  that  would 
call  tar  a  restatement  of  settled  rules.  How- 
ever, in  the  fUniliar  prin<^^  that,  in  the 
coiistrnctlon  of  statutes,  courts  will  first  of 
all  oonsidw  the  reason  and  sidrit  of  the  law, 
and  In  the  more  ancient  principle  that  "the 
letter  kllleth,  but  the  spirit  glveth  life."  we 
find  ample  authority  to  sustain  our  holding. 

[1, 4]  The  Attorney  General  also  contends 
that  our  holding  wlU  give  delinquent  compa- 
nies an  advantage  over  a  prirate  litigant; 
that  the  30  days  of  grace  given  in  section 
606»«-196  is  a  limitation  to  which  may  be 
added  90  da^  under  secUon  522.  It  would 
seem  that  ouV  holdings  that  the  Insurance 
Code  inUcates  no  iutenthm  on  the  part  of 
the  Legislature  to  repeal,  by  implication,  pro 
tanto  any  part  of  the  practice  act  and  that 
toe  two  statutes  are  to  be  construed  in  pari 
materia  were  a  suffleiait  answer  to  this  ob* 
Jectlon.  The  Insurance  Code  makes  no  pre- 
tense  of  superseding  or  repealing  existing 
laws  other  than  those  ''on  the  subject  of  tlie 
organlaatUm  and  gDvemment  of  Insurance 
compantes  and  insurance  business.''  Sectimi 
6068—238. 

We  have  so  frequently  held  that  repeals  hy 
implicatifni  are  not  flivored  that  the  citation 
of  authority  Is  unnecessary.  We  have  but 
recently  held  that  the  Insurance  Code  does 
not  r^teal  any  general  law  unless  It  pertains 
to  "insurance  business."  Elsom  v.  Oadd,  161 
Pac.  488;  Id.,  162  Pac  867.  Repeals  by  Im- 
plication are  rarely  declared  by  courts  un- 
less the  acts  to  be  scrutinized  relate  to  the 
same  subject-mattw,  Seattle  v.  Foster,  47 
Wash.  172,  91  Pac.  642.  If  they  do  not  treat 
the  same  subject  the  courts  win  next  inquire 
whether  the  acts  may  be  treated  in  pari 
materia.  If  in  this  tbey  faU,  a  npeaH'ot  an 
earlier  act  by  implication  ^1  be  declared. 
While  the  Insurance  Code  of  1911  provides 
that  Judgments  against  snretgr  companfes 
shall  be  paid  within  30  days,  the  paymait 
and  satisfaction  of  Judgments  Is  not  the  sub- 
ject-matter of  the  act.  It  Is  a  thing  germane, 
but  not  essential.  In  this  connection,  it  Is 
significant  that  the  Insurance  Code  puts  no 
such  burden  upon  other  classes  <tf  companies 
which  it  assumes  to  ocmtntf  and  regulate. 

WUih  aecU<»i  622  before  us,  we  thinly  thm- 
fbre,  that  a  proper  constmction  of  section 
6009—196  demands  that  we  read  It  as  if  it  de- 
dared  in  tnrms  that  sadi  Judgmoits  should 
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be  paid  onless  encatioa  be  stayed  resort 
to  the  general  law  as  declared  In  the  prac- 
tice act. 

[I]  We  are  also  Impressed  with  the  sn^es- 
tHoa  tbat  the  giving  of  a  stay  bond,  thus  sub- 
stitntlng  a  stattrt^ory  and  binding  obligation 
to  pay  the  Judgment  In  any  event  with  inter- 
est and  costs  at  the  expiration  of  the  period 
of  the  stay  Is,  in  legal  effect,  a  payment  pro 
tempore  within  the  meaning  of  section  6009 — 
196.  In  this  way  the  doctrine  of  construc- 
tion pari  materia  is  sostalned,  and  efiect  Is 
given  to  both  statutes. 

[I]  It  follows  that  a  Judgment  debtor  com- 
pany has  the  same  legal  right  to  stay  an  eze- 
cntlon  as  has  a  private  IndlvlduaL  The  stay, 
In  eithtt  case,  may  be  for  90  days,  or  it  may 
nsnlt  in  a  greater  time,  d^ndlng  vpoa  the 
time  when  the  bond  is  given,  £or  fbe  object 
of  the  stay  la  to  bold  the  execution  In  abey- 
ance pending  the  time  of  payment  as  prom- 
ised in  the  bmid.  Neither  does  it  (verate  to 
give  any  advantage^  TUs  may  seem  to  be  so, 
but  In  truth  It  is  not  The  statute  provides 
tbat  a  surety  con^any  shall  pay  a  Judgment 
within  80  days  after  its  rendition.  The  gen- 
eral law  is  that  execution  may  Issue  immedi- 
ately after  Judgment,  unless  «cecntton  is 
stayed  by  resort  to  Uie  statute  or  by  the 
conrt  in  the  exercise  of  Its  Inherent  right 
10  B.  O.  Ii.,  tit  BxecuUons,  |  44.  It  an  In- 
dividual does  not  pay  a  Judgmoit  forthwith 
and  fixecuti<»i  ia  not  Issued  for  many  month& 
thereafter,  he  may  still  stay  execution  for 
the  prescribed  period,  althon^  theoretically 
he  is  postponing  the  pay?nait  of  the  Judg- 
mrat  long  after  he  should  have  paid  It 

It  can  make  no  dUference  whether  a  Judg- 
ment debtor  is  bound  to  pay  forthwith  or 
within  80  days,  the  stay  operates  from  fhe 
time  the  bond  is  given,  and  not  from  the  date 
of  the  Judgment  Any  other  rule  would  op- 
erate to  deprive  an  Indlvldnal.of  the  benefit 
of  a  stay  If  the  time  appropriate  to  the 
amount  of  the  Judgment  had  elapsed,  for  the 
statute  flzing  the  time  of  payment  within  30 
days  Is  no  more  binding  than  the  general 
rule  of  law  which  Imposes  the  burden  of  pay- 
ing a  Judgment  forthwith. 

If,  on  the  other  hand,  our  statute  provided, 
as  statutes  In  some  of  the  states  provide, 
that  execution  should  not  issue  for  10  days, 
pending  which  a  stay  bond  might  be  flted, 
we  would  have  a  perfect  analogy,  and  it 
would  be  proper  to  hold  that  the  time  would 
run  from  the  date  of  the  Judgment  and  not 
from  the  time  the  bond  is  filed.  (Ofcey  v. 
Slgler,  82  Iowa,  94,  47  N.  W.  911),  but  our 
statute  makes  no  limitation  of  time  for  filing, 
and  it,  of  necessity,  operates  fnnn  the  time 
the  bond  Is  filed  without  discrlmlnatlia  be* 
tween  classes  of  Judgment  debtora. 

[7]  On  oral  argument  it  was  Insisted  that 
the  duty  of  the  insurance  commlstioner  is 
mandatory;  that  he  is  without  dlscretioo, 
and  that  the  law  ctnupela  the  ruling  ttiat  lie ! 


has  mada  This  contention  rests  upon  the 
assertion  that  section  522  Is  not  avallaUe  to 
companies  doing  business  under  the  Insur- 
ance Code.  It  is  not  well  taken  for  tbat  rea- 
son, but  it  is  not  to  be  sustained  for  other 
reasons.  The  revocation  of  a  license  la  a 
penalty.  A  penalty  Is  usually  imposed  as  a 
summary  punishment  for  the  willful  disobedi- 
ence of  some  po^tive  statute.  They  are  not 
favored  where  good  fiilth  is  asserted  and 
proved. 

Keeping  In  mind,  then,  the  purpose  of  the 
law,  in  so  far  as  it  affects  the  public,  to  In- 
sure "good  faith"  and  the  observance  and 
practice  "of  the  principles  of  law  and  equi- 
ty in  all  things  pertaining  to  such  business," 
who  can  say  that  the  respondent— which  has 
done  no  act  of  commission,  and  whose  prln- 
dpal  has  done  no  more  than  avail  Itself  of  a 
privilege  originally  guaranteed  to  all  Utir 
gants,  and  whldi  has  not  been  taken  away 
unless  repealed  by  implication — has  been 
guilty  of  a  breach  of  faith,  or  has  flailed  to 
observe  and  practice  "the  principles  of  law 
and  equity." 

Any  other  holding  would  make  the  act  In- 
oonststoit  and  would  put  upon  the  state  an 
imputation  of  nnftilrneas  and  a  lack  of  that 
"good  faith"  which  it  has  been  so  careful  to 
insist  upon  In  others.  Under  the  subtlUe 
"General  Provisions"  it  wlU  be  noticed  that 
except  in  certain  emergent  situations,  "any 
insurance  company"  shall  be  notified  by  the 
commlasioner  not  less  than  10  days  before 
revocation  of  its  anthorl^  to  do  business; 
that  charges  shall  be  specified;  and  that  up- 
on petition  of  the  company,  the  snperlor 
conrt  shall  "summarily  hear  and  determine 
the  question  whether  anch  violation  has  been 
committed  •  •  • "  (section  60S9— 8) ;  that 
the  license  of  an  agent  shall  not  be  revoked 
until  after  notice  and  hearing  (sections  6069 — 
45,  60S9 — 45a);  that  a  company  or  person 
who  knowingly  violates  any  provision  of  the 
act  shall  be  deemed  guilty  of  a  misdemeanor 
(section  0059—102),  which  Implies,  of  neces- 
sity, a  hearing  In  a  court  of  competent  Juris- 
diction, there  being  a  Uke  provision  referring 
particularly  to  life,  health,  and  accident  com- 
panies (section  6059— 191),  and  to  title  Insur- 
ance (section  6059—201),  and  to  fraternal 
benefit  assodatlons  (section  6059 — 231),  with 
a  spedal  provision  for  notice  and  a  court  re- 
view in  the  case  of  an  offending  fraternal 
benefit  association  (section  6059 — 221). 

Viewing  the  act  of  the  cotnmlssloner  and 
the  rights  of  the  respondent  through  all  the 
veils  and  mists  of  the  entire  Insurance 
Code,  we  are  unanimous  In  our  holding  that 
section  605&— 196  does  not  Impose  an  arbi- 
trary dnty  upon  the  commissioner,  but  that 
he  Is  possessed  of  a  sound  discretion  to  in- 
quire and  absolve  where  there  Is  no  evidence 
of  a  want  of  good  faith,  and  the  party 
charged  Is  acting  uptm  a  fair  conception  "at 
the  prindpiea  of  law  and  eqnltyi"  and  hl» 


Digitized  by  Google 


492 


168  PACIFIC  BBPORTEB 


legal  rights  as  they  are  defined  In  the  geoeiv 
al  law. 
Affirmed. 

a  J.f  and  MORRIS,  MAIN,  and 
PARKER,  JJ^  ooncor. 


EL  OLEUmm  BORST  00.  et  aL  T.  TARR 
MINING  col  et  aL   (Sac.  2245.) 

(Snpreme  Coart  of  California.  Feb.  17,  1917. 
Rehearing  Denied  March  19, 1917.) 

1.  Watuis  and  Water  Coubbxb  «=»142  — 

PbESCBIPTIVX    RIOHTS    —    DiVEBSION  OF 

Stream;. 

Where  defendants  took  water  from  a  riTer," 
dimiDlshiDK  its  flow  below  their  dam  down  to 
plaintiffs'  lands,  plaintiffs  beine  entitled  to  tlie 
full  flow  of  the  stream  by  their  lands,  the  taking 

J 'as  an  invasioa  of  their  riehts,  whether  they 
Bed  the  water  or  any  part  of  their  lands  or  not, 
regardless  whether  the  water  remaining  in  the 
stream  was  sufficient  for  plaintiffs'  needs  and 
uses,  and  so  was  adverse  to  plaintiffs'  rights, 
and  a  continuance  of  such  takmg  for  fire  years 
established  in  defendants  a  right  to  autiuue  the 
diversion  of  the  quantity  taken,  a  right  held  by 
a  perfect  title  in  fee,  good  againat  all  lower 
riparian  proprietors. 

[Ed.  Note.— I>>r  other  ceaes,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  1&> 

2.  Watibs  and  Watbb  CocasES  <SS9145  — 
Pbebcbiftivb  Bzoras— Sxtbht  —  Mode  or 

DiVEBSION. 

That  defendants,  by  means  of  new  and  more 
perfect  dams,  and  by  repairing  their  canals, 
were  eaabled  to  divert  more  water  than  b^* 
fore,  did  not  affect  their  right  to  continue  to 
dtvnt  the  quantity  which  they  had  previously 
acquired  the  ri|4it  to  divert 

[Ed.  Note.— For  other  cases,  see  Wattts  and 
Water  Courses,  Cent.  Dig.  S  20.] 

&  Watkbs  and  Wateb  Coubses  «=»143  — 
Pbescbiptivk  Bxa^TO— Qdantitt. 
The  fact  that  a  small  quantity  of  the  wa- 
ter diverted  from  a  river  into  canals  and  dams 
always  escaped  from  the  canals  through  leaks 
in  the  flumes  and  thua  returned  to  the  stream 
did  not  deprive  the  partiea  takiiw  the  water 
the  rifl^t  to  the  quantity  actually  kept  out  of 
the  stream. 

[Bid.  Notek— For  other  cases,  sea  Waters  and 
water  Courses,  Cent  Dig.  f  1S2.] 

4.  Watkbs  and  Wateb  GoDiau  ^)>1S8(Q  -~ 
Pbescbiptivx  Rights  —  BsTABxoaBHBNT  — • 
Pleading  Limitations. 
In  an  action  by  a  riparian  owner  to  estab- 
lish his  water  rights,  an  answer  by  defendant 
that  the  action  is  barred  by  the  statute  of  limi- 
tation^ by  reference  to  the  appropriate  sec- 
tion of  the  Code  of  (Mvil  Procedure,  Is  a  suffi- 
cient pleading  of  the  prescriptive  rUbt  to  the 

Suantity  of  water  daimed  by  defendant,  and  jaa- 
.fiee  the  taking  of  evident  and  the  making  of 
findings  with  respect  to  such  prescriptive  tight 
[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  1C6.] 

6.  Waters  and  Wateb  Coubses  «=s>152(11)— 
Pbebcbiptitb  Riqhxs— Quantitt. 
The  proper  form  of  judgment  would  have 
been  to  declare  the  right  of  the  respective  de- 
fendants to  make  diversions  from  the  river  up 
to  the  quantity  as  to  which  their  prescriptive 
right  was  found  to  be  established,  and  to  permit 
them  to  continue  the  diversion  of  such  quantity, 
but  to  enjoin  them  from  making  any  greater 
diversion  by  means  improved  dams,  canals, 
or  oUierwiMb  and  a  judgment  was  unproper 


whidi  allowed  defeadants  to  eontlnae  QuAr  d(- 
versltm  so  long  aa  the  quantity  flowing  by  plain- 
tiffs' land  was  not  reduced  thereby  below  speci- 
fied quantities,  since  the  right  of  the  owner  of 
a  prescriptive  right  to  water  is  absolute. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses.  Cent  Dig.  f  156.]  — 

6.  Watebs  and  Wateb  Coubses  «=»152(10)— f 
pBESCBiFrivE  Rights  —  Action  to  EexAS- 

LISH— DUTT  OF  COUBT  TO  FiND  THB  FACTS. 

In  an  action  by  riparian  owners  to  estab- 
lish water  rights,  the  fact  that  witnesRes  dif- 
fered in  their  evidence  as  to  the  capacity  of  di- 
verting canals  of  def^danta  did  not  relieve  the 
court  of  the  duty  of  finding  the  facts;  It  being 
the  duty  of  the  court  to  compare  sind  weipi 
the  evidence  and  readt  a  conclusion  thereon  ae> 
cording  to  its  best  judgment 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oouraes,  Cent  I>ig.  1  15&] 

7.  Watebs  and  Wateb  Coubses  «3»1S2(Q)  — 
Pbescuftive  BioHTa— Pboof. 

In  an  action  by  riparian  owners  to  estab- 
lish water  rights,  wherein  defendants  set  up' 
prescriptive  rights  by  diversiou,  def^anti^ 
proof  did  not  need  to  extend  over  the  whole 
period  from  the  beginning  of  the  diversion  to 
the  beginning  of  the  action,  and  a  failure  of 
proofs  as  to  some  intervmlng  period  would 
not  defeat  defendants'  daim. 

[Ed.  Note.— For  other  cases,  see  Watus  ud 
Water  Courses,  Cent  Dig.  |  156.] 

8.  Waxkbs  and  Wateb  Coubses  «=»14S  — 
Right  of  Action  fob  Divebsion. 

Wher.e  the  owners  of  land  adjacent  to  a  rtv- 
er  for  40  years  diverted  and  used  thereon  prac- 
tically all  the  water  of  the  stream  that  reached 
a  p<»nt  opposite  the  upper  boundary  of  their 
laud,  doing  so  continuously  and  under  daim  of 
right  they  were  entitled  to  maintain  an  ac> 
tion  against  any  wrongful  dlTerrion  above  oi 
the  water  of  the  stream  that  would  diminish  it 
at  their  place  of  diversion,  so  that  it  would 
not  afford  them  their  usual  quantity. 

[Ed.  Note.— For  other  oases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  152.] 

In  Bank.  Ai^teal  from  Superior  Court, 
Tnba  Oounty;  Eugene  P.  McDaniel,  Judge. 

Action  by  the  £.  CSemens  Horst  Company 
and  others  against  the  Taix  Mining  Com- 
pany, the  SouUi  Ynba  Water  OorapaDy,  and 
others.  From  a  Judgment  for  plaintUts,  de- 
fendants, e^ept  the  Tarr  Mining  Conpany, 
appeal.    Judgment  reversed. 

Wallace  Dlnsmor^  of  IforysriUe,  and  Wm. 
B.  Bosley,  of  San  Francisco,  for  appellants. 
W.  H.  Carlln,  of  MarysvUle,  George  &  Hins- 
dale, of  Sacramento,  Samuel  C.  Wlel,  of  San 
Francisco,  and  White.  Miller  &  McLaughlin 
and  C.  E.  McLaugblLo,  all  of  Sacramento, 
for  respondents. 

SHAW,  J.  This  appeal  Is  taken  by  the  de- 
fendants South  Yuba  Water  Company,  Unit- 
ed Water  &  Power  Company,  James  D.  Stew- 
art, and  Fadfic  Cas  &  Electric  Company 
from  a  Judgment  In  favor  of  the  plaintiffs. 
Judgment  was  given  against  the  Tarr  Mining 
Company,  but  It  has  not  appealed  therefrom. 

The  plaintiffs,  req)ectively,  own  farms  ag- 
gregating about  3,600  acres  alleged  to  be 
bordering  upon  Bear  river.  They  claim  the 
right  to  the  use  of  the,  water  <^  the  ilver 
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u  riparian  ownerB.  They  also  claim  that, 
dnrlnc  eadi  IrrlsatlDg  season  for  more  thaa 
fire  years  before  the  beginning  of  the  acti<m 
tfa«y  conttnooiuOy.  adversely  to  all  persons 
and  nnder  a  daim  of  rli^t,  have  diverted 
from  the  river  and  osed  upon  thtdr  lands  for 
the  IrrlgattMi  thareof  quantities  of  water 
amonntbig  lb  the  aggregate  to  8,400  miner's 
Inches  Qt  water,  whereby  they  have  gained 
the  right  to  contiuoe  to  take  and  nse  on  said 
lands  said  qoantltr  of  the  water  of  the 
rtream.  Thoy  tbargia  that  in  the  year  1010 
the  deCwdanta  entered  upon  Bear  river  and 
its  trtbutariesk  above  their  said  lands,  oh* 
strocted  the  flow  thereof  and  diverted  there- 
from laie  waters  thereof  to  such  an  extwt 
that  the  plaintUb  have  been  thereby  deriv- 
ed <tf  at  least  tna-tUrd  of  the  water  whl(A 
they  had  formerly  taken  and  used  and  were 
entitled  to  take  and  nse  from  said  river  as 
aforesaid.  The  action  was  begun  on  March 
17,  1911.  The  prayer  is  that  the  defendants 
be  enjoined  from  obstructing  the  flow  of  the 
river,  or  diverting  water  therefrom^  in  audi 
a  manner  as  to  inevent  the  water  thmof 
from  flowing  down  the  channel  to  plalntUfs' 
land  for  plainttflta'  nse^  and  that  the  defwd- 
I  ant^'  dams  be  abated  and  rranoved. 
"  The  PacUlc  Oaa  &  Blectrie  Company  and 
the  Bmth  Xnba  Water  Ck»npany,  in  a  Joint 
answeTr  arer  that  neither  of  them  has  ever 
taken  water  from  the  river  or  its  tributaries 
except  such  water  as  it  has  owned  and  has 
had  the  rlt^  to  take,  under  appropriations 
completed  prior  to  tbose  of  any  of  the  plaln- 
tlfls,  and  that  the  right  of  each  of  them  to 
take  therefrom  and  use  such  water  as  It  has 
taken  therefran  and  used  Is  "prior  In  time 
and  superior  In  law"  to  the  alleged  rights  of 
the  plalntUfs.  This  answer  also  alleges  that 
the  respective  causes  of  action  of  the  plain- 
tiffs  set  forth  in  the  complaint  are  each  bar- 
red by  tbe  provisions  of  sections  31S,  819, 
812.  836k  839.  aubd.  1,  and  section  343,  of  the 
Code  of  ClvU  Procedure.  The  defendants 
United  Water  &  Power  Company  and  James 
D.  Stewart;  Join  In  a  separate  answer.  This 
answer  "admits"  that  the  United  Power  & 
Water  Company  and  Ite  predecessors  In  In- 
termit for  more  than  40  years  have  main- 
tamed  a  dam  in  Bear  river  and  have  by 
means  of  said  dam  and  a  ditch  called  the 
Miners'  ditch  taken  from  said  river  2,200 
miner's  Inches  of  the  waters  thereof,  and 
have  put  the  same  to  beneficial  uses.  (The 
complaint  contains  no  allegation  to  that  ef- 
fect.) The  answer  further  alleges  that  said 
water  company  is  now  the  owner,  and  that 
ite  predecessors  in  Interest  have  been,  for 
more  than  40  years  before  the  action  was  t>e- 
gun,  the  owners  and  in  possession  of  the 
right  to  diveri  from  said  river  by  means  of 
said  dam  and  said  Miners'  ditch  all  the 
wata-  that  said  ditch  will  carry.  It  also 
pleads  the  statute  of  limitations^  as  in  the 
other  answer. 
This  form  of  pleading  i^ves  little  informa- 


493 

tion  as  to  the  defense  relied  oa  We  must 
took  to  the  evidence  to  understand  the  real 
natm:e  and  character  of  the  water  rl^ts 
asserted  by  the  defendants  at  the  triaL  The 
South  Tuba  Water  Company  has  no  present 
right  In  the  water ,  of  Be&r  river.  Such 
righte  as  It  had  were  conveyed  by  It  to  the 
I^clflc  Gas  &  Electric  Company  on  De* 
c^ber  31,  1010.  We  assume  that  it  .was 
made  a  party  defendant  because  said  con- 
veyance wbs  not  recorded  until  after  the 
action  was  begun,  Stewart  was  and  Is  the 
president  and  manage  oif  the  United  Water 
A  Power  Company,  and  he  is  not  otherwise 
interested  In  the  ontrowsy. 

The  Pacific  Qu  &  Electric  Company 
<dainis  three  dliUnct  and  separate  righte  to 
diveri  wator  from  Bear  river.  These  are  aa 
follows:  (1)  The  right  to  maintain  a  dam, 
known  as  "Bear  Blver  dam,"  at  a  point  In 
the  river  about  86  miles  above  the  lands  of 
the  plalntlfb,  and  thereby  to  divert  fixun  the 
river  into  a  flnme  or  canal,  known  as  ttie 
"Bear  River  canal,"  a  snfflclent  ooantlty  of 
the  water  of  the  river  to  All  said  canal, 
claimed  to  be  1,800  miner's  inches,  and  d»> 
vote  tbe  same  to  public  naa  tor  irrigation 
or  other  purposes;  (2)  the  right  to  TMmw*^^" 
a  dam,  known  as  the  "Gold  Hill  dam,"  at 
a  point  in  said  river  about  17  miles  above 
the  landa  of  the  plalnrifM,  and  thereby  to 
divert  into  a  flame  or  canal,  known  aa  the 
"GoM  HiU  canal,"  sufficient  of  the  waters  of 
the  river  to  fill  said  canal,  claimed  to  be 
810  miner's  inches,  and  to  devote  It  to  the 
same  public  uses;  (3)  the  right  to  maintain  a 
dam.  known  as  "Bear  Valley  dam,"  at  a 
point  In  the  river  about  50  miles  above  the 
lands  of  tbe  plaintiffs,  and  thereby  to  di- 
vert Into  a  fiume  or  canal,  known  as  the 
"Boardman  canal,"  from  a  storage  reservoir 
there  maintained  by  said  company,  which 
collects  and  stores  the  flood  and  storm  wa- 
ters of  said  river,  a  constant  flow  of  2,800 
miner's  inches  of  water,  and  to  devote  it 
to  the  same  public  uses. 

The  United  Water  A  Power  Company 
claims  the  right  to  maintain  a  dam  in  Bear 
river  at  a  point  2  miles  below  the  above- 
mentioned  Bear  Valley  dam  and  48  miles 
above  plaintiffs'  lands,  known  as  the  "Head 
dam,"  and  a  ditch  leading  therefrom  known 
as  "Miners'  ditch,"  and  thereby,  to  divert 
from  said  river  all  the  waters  thereof  that 
said  ditch  wlU  carry,  claimed  to  be  2^00 
miner's  Inches,  and  to  devote  tbe  same  in 
part  to  public  use  and  in  part  to  the  private 
use  of  the  owner  of  the  said  dam  and  ditch. 

It  would  have  served  to  clarify  the  issues 
and  would  have  led  to  more  definite  findings 
than  those  that  were  made  regarding  the  de- 
fenses pleaded  If,  Instead  of  the  general 
statemente  of  the  answer,  the  defendante  had 
set  forth  the  facts  relating  to  each  of  thdr 
several  asserted  prescriptive  water  rights, 
stating  definitely  the  qoantlty  of  water  tbey 
claimed  for  each  right,  The  geieral  form  of 
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the  aoETwer  may  bftTe  led  to  the  erroneous 
theory  whicb  we  find  In  the  dedglon  and 

jnd£meDt 

The  findings  relating  to  the  flow  of  water 
in  Bear  rirer  state  that  during  every  year 
since  1845  up  to  the  y.ear  1910  there  flowed 
naturally  In  said  river  at  the  easternmost 
line  of  plalntUte'  land,  tor  the  use  of  aald 
land,  daring  the  months  of  April,  May,  and 
June,  a  mlnlmnm  of  4,000  miner's  Inches  of 
water,  during  July,  3,000  miner's  inches, 
during  August,  2,200  miner's  Inches,  and  dur- 
ing S^tember  and  October,  2,000  miner's 
tncbea;  that  these  mmtha  comprise  the  Ir- 
rigatii^  season  for  plalntUfa'  lands;  that 
plaintiffs,  up  to  the  year  1910,  bad  always 
used  during  said  months  said  quantities  of 
water  on  their  lands ;  tt»t  the  raid  amounts 
were,  are,  and  In  the  future  always  wlU  be 
necessary  fi»  use  <m  said  lands;  that  dur- 
ing the  aald  Irrigating  season  ct  IKLO  the 
defendants,  by  meana  of  tiie  dams  and  canals 
afiweaaid,  naming  them,  did  divert,  ever 
since  have  diverted,  and  threaten  to  continue 
to  divert  from  said  river  and  cany  out  of 
its  watershed  "more  than  one4hird  of  the 
said  waters  <tf  nM  Bear  river  to  whldi 
plaintiffs  and  their  said  lands  are  entitled  as 
aforesaid."  There  are  further  findings  that 
unte  of«the  causes  of  action  op  the  plain- 
tiffs,  or  any  -  of  tbem.  Is  barred  by  the 
provlslona  at  any  or  all  of  the  sections  of 
the  Code  of  &rH  Procedure  specified  In  the 
answer:  that  the  defendant  Pacific  Oas  & 
Electric  Company  and  Its  predecessors  in 
Interest  have  not,  and  never  hare  had,  any 
right  to  divert  any  of  the  waters  of  Bear 
river,  the  fiow  of  which  the  plaintiffs  have 
been  found  to  be  the  owners  of  and  entitled 
to  the  use  of  as  aforesaid,  and  that  said  de- 
fendant and  Its  predecessors  In  Interest  have 
not  heretofore  diverted  from  said  river  or 
used  any  of  said  waters  so  found  to  be  own- 
ed by  the  plaintiffs  and  have  not  acquired 
any  right  to  do  so,  and  that  as  to  said  de- 
fendant the  right  of  the  plaintiffs  to  the  wa- 
ter so  found  to  be  owned  by  them  Is  para- 
mount to  any  right  thereto  of  said  defend- 
ant; that  the  United  Water  &  Power  Com- 
pany and  its  predecessors  In  Interest  have 
never,  through  the  Miners*  ditch  or  other- 
wise, until  1910,  diverted  any  water  adverse 
to  the  rights  of  the  plaintiffs  to  the  water  of 
which  the  plaintiffs  are  found  to  be  the  own- 
ers as  aforesaid ;  and  that  said  defendant  la 
not  the  owner  nor  In  the  possession  of  any 
right  to  divert  from  said  river  during  the 
Irrigating  season  of  any  year  any  of  the 
waters  thereof  so  found  to  be  owned  by  the 
plaintiffs. 

The  Judgment  makes  no  proviitfou  as  to  the 
use  or  diversion  of  water  exc^  during  tbe 
mmths  above  named.  It  dedares  merely  that 
the  plaintiffs  have  the  r^t  to  tbe  contlnned 
flow  In  Bear  river  every  year  at  their  eastern 
boundary,  during  the  months  above  named, 
of  tbe  quantities  of  water  stated  In  the  find- 


ings as  flowing  In  said  inonths  at  said  bound- 
ary, and  that  the  defendants  be  enjoined 
from  diverting  any  water  from  Bear  river 
"at  any  time  when  tbe  waters  flowing  in  aald 
Bear  river  at  said  easternmost  boundary  of 
plaintiffs*  told  lands,  in  any  year  at  any 
time  during  the  months  of  April,  May,  and 
June,  shall  be  less  than  4.000  Inches;  during 
the  month  of  July,  leas  than  3,000  inches; 
during  the  month  of  August,  less  tlun  2,200 
inches ;  and  during  tlw  months  of  September 
and  Octobw,  less  than  2,000  Indus." 

The  several  claims  of  the  defendants  to 
tiie  ownership  of  tbe  above-described  irater 
rights  are  supported  by  evidoioe  similar  tn 
character.  A. statement  of  that  relating  to 
tile  diversion  at  tbe  Bear  Biverdam  aftoeaaSd 
will  iUnatrate  them  afl  suffldently  tat  the 
purposes  of  this  decision.  Tbe  Bear  Biver 
dam  and  the  flumes  an<f  dlt(^  leading  there- 
from, now  owned  by  the  Fadfic  Gas  ft  Blee- 
tric  Company,  were  constructed  about  tlw 
year  1852.  They  have  been  maintained  and 
operated  continuously,  without  substantial 
change,  from  that  time  down  to  the  time  of 
the  alleged  diversions  of  vrater  from  Bear 
river  by  tbe  defendants  in  1010.  TUa  waa 
done  by  the  snecestftve  predeeessom  in  Inters 
est  of  the  gas  company;  tbe  South  Tuba 
Water  Company  being  in  the  ownwahip  and 
control  from  the  year  1880  until  December 
81,  ISia  The  Bear  Blvar  canal  at  tta  bead 
is  (tf  a  die  sufflcient  to  carry  more  tluui 
1600  liKtaes  of  watmr.  Hie  lovrest  estimate 
of  its  capacity  made  by  any  witness  vras  Ijsao 
miner's  Inches.  At  least  that  quantity  of 
water  baa  been  diverted  from  the  river  by 
moms  ot  said  dam  and  canal  by  the  predeces- 
sors of  the  gM  ampany,  and  put  to  public 
use  for  beneficial  purposes  continuously  dur- 
ing the  above-named  months  of  each  year 
prior  to  IdlO.  for  many  successive  s>^ods  of 
five  years,  whenever  there  waa  enough  water 
of  the  river  there  flowing  to  fill  the  canal, 
and  when  there  was  less  flowing  all  was  di- 
verted. It  Is  not  questioned  that  this  diver- 
sion and  use,  whatever  the  qufintity,  was 
made  under  a  claim  of  ri^t  to  do  sa  TIiIb 
diversion  and  use  was  continuous  for  so  many 
years,  was  so  openly  made,  so  notorious,  and 
embraced  so  large  a  portion  of  the  waters  of 
the  stream  and  extended  over  so  wide  a  terri- 
tory that  it  could  not  be,  and  is  not,  contend- 
ed that  the  plaintiffs  and  their  predecessors 
In  Interest  were  without  knowledge  thereof, 
if  such  knowledge  were  necessary  to  the  in- 
ception of  the  period  of  limitation  and  pre- 
scription. There  was  no  substantial  conflict 
in  the  evidence  with  respect  to  these  facts. 

[1]  The  taking  of  the  1,S20  inches  of  wat«- 
from  the  river  diminished  Its  flow  to  that 
extent  below  the  dam  down  to  the  plaintiffs' 
lands.  As  the  plalntiCCs  were  then  entitled  to 
the  full  flow  of  the  stream  by  their  lands, 
this  taking  vras  an  Invadon  of  their  rlglits, 
whether  they  used  the  water,  or  any  part 
thereof,  on  their  lands  or  not,  and  regardless 
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of  the  faet  tbBt  tiie  water  remaining  in  the 
stream  may  hare  been  sufficient  for  their 
needs  and  tues.  It  was  therefore  adrerse  to 
plaintiffs*  rl^ts,  and  a  contluoance  thereof 
for  fire  years  established  in  the  predecessors 
in  Interest  the  gas  company  a  perfect  rlgtit 
to  cimtlniie  the  dlTerslon  of  fbe  quantity  so 
taken.  Moore  v.  dear  Late  W.  W.  Go.,  68 
CaL  ISO,  8  Pac.  816;  Gallagher  t.  Hontedto. 
etc..  Co.,  101  CaL  244.  86  Paa  770;  Anaheim, 
etc.,  Co.  T.  Fuller,  150  Cal.  835,  88  Pac.  078. 
11  li.  B.  A.  (N.  S.)  1062:  Oonld  r.  Baton.  117 
CaL  543,  40  Pac.  677,  38  U  H.  A.  181 ;  Stan- 
ford v.  Felt,  71  CaL  250,  16  Pac.  900.  This 
right  was  thereafter  held  by  a  perfect  title 
in  fee,  good  against  all  lower  riparian  pro- 
prietors, Including  the  plaintiffs.  Arrington 
T.  Llscom.  34  Cal.  881,  94  Am.  Dec.  722; 
Cannon  t.  Stockmon,  36  Cal.  540,  95  Am.  Dec. 
206;  Alhamtwa,  etc.,  Co.  r.  Bichards(Hi,  72 
CaL  600,  14  Pac.  879.  Under  the  eridence, 
therefore,  the  Sonth  Yuba  Water  Company, 
on  December  31,  1010,  when  it  conveyed  Its 
water  rights  to  the  gas  company,  held  a 
complete  and  p^ect  title  to  the  right  to 
divert  at  Bear  River  dam  the  quantity  of 
water  which  had  been  there  diverted  continn- 
onsly  for  so  many  years.  Its  conveyance 
transferred  that  ri^t  and  title  to  the  gas 
company.  This  ri^t  was  therefore  estab- 
lished by  the  evidence,  and  the  flndlngs  that 
plaintiffs'  causes  of  action  were  not  barred 
by  the  statute  of  limitations  and  that  the 
right  of  the  plaintiffs  to  have  flow  at  fbetr 
lands  in  Bear  river  and  to  use  the  amounts 
of  water  above  spedfled  daring  the  months 
stated  te  paramonnt  to  the  right  and  title  of 
the  gas  e<xnpany  are  contrary  to  the  evidence, 
so  tar  as  this  prescriptive  right  and  title,  and 
others  of  like  origin  and  chanreter,  and  sus- 
tained by  like  proofs,  are  oonoraned.  The 
plaintiffs'  causes  of  action  axe  barred  with 
respect  to  these  prescriptive  rights.  These 
include  the  divarsions  at  Qold  EKU  dam.  at 
the  Bear  Taller  dam,  and  at  tba  Head  dam 
of  Miners'  dltdi.  each  of  whldi  is  In  pnrsn- 
ance  of  a  prescriptive  right  as  well  sustained 
by  the  evldoice  as  that  at  Bear  Biver  dam. 

[2, 3]  The  taxt  that  ttie  defendants,  by 
means  of  new  and  more  perfect  dams,  and 
by  repairs  to  the  canals,  ocmipleted  within 
three  years  prior  to  1011,  were  enabled  to 
and  did,  in  the  year  1010,  divert  more  water 
than  before,  did  not  affect  the  rights  to  con- 
tinue to  divert  the  quantity  which  they  had 
previously  acquired  the  right  to  divert.  And 
if  a  small  part  of  the  water  so  taken  Into  the 
canals  at  said  dams  lias  always  escaped  from 
the  canals  through  leaks  In  the  flumes,  and 
thus  has  been  returned  to  the  stream  below, 
this  does  not  deprive  defendants  of  the  right 
to  the  quantity  actually  kept  out  of  the 
stream.  It  would  only  diminish  by  that  much 
the  quantity  which  they  are  entitled  to  con- 
tinue to  divert  by  reason  of  the  taking  at 
the  dam.   It  would  not  aJTect  the  right  to 
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the  remainder  after  allowing  for  these  leak- 
ages. 

[4]  In  an  action  by  the  li^rian  ownw  to 
establish  his  riparian  rights,  an  answer  by  the 
defendant  that  the  action  is  barred  by  the 
statute  of  limitations,  by  reference  to  the 
appropriate  section  of  the  Code  of  Civil  Pro- 
cedure, is  a  sufficient  pleading  of  the  pre- 
scriptive right  to  the  quantity  of  water  claim- 
ed by  the  defendant,  and  Justifies  the  taking 
of  evidence  and  the  making  of  flndlngs  with 
respect  to  such  prescriptive  right.  Alhambra, 
etc.,  Co.  V.  Richardson,  72  Cal.  flOO,  14  Pac. 
379 ;  OhurchUl  v.  Louie,  135  Cal.  610,  67  Pac 
1052.  Consequently  the  court  should  have 
made  findings  relating  to  these  severol  claims 
of  water  rights  by  the  defendants,  notwith- 
standing the  general  character  of  the  answer. 

[C]  The  proper  form  of  a  judgment  in  such 
a  case  would  be  to  declare  the  right  of  the 
respective  defendants  to  make  the  diversions 
of  water  from  Bear  river  to  the  quantity  as 
to  which  the  prescr^tlvfl  right  was  found  to 
be  established  and  to  permit  them  to  continue 
the  diversion  of  such  quantity,  but  to  enjoin 
them  from  making  any  greater  diversion  of 
the  water  of  the  river  hy  means  of  Improved 
dams  or  canals  or  otherwise.  It  would  ap- 
pear that  the  court  endeavored  to  accomplish 
this  object  by  declaring  that  they  should 
make  no  diversion  whatever  when  the  water 
flowing  at  the  plaintiffs'  land  was  less  than 
the  quantities  designated  la  the  Judgm^t 
during  the  respective  months  of  the  Irrigating 
season.  This,  In  t^ect,  would  allow  the  re- 
spective defoidants  to  omtlnae  tikelr  respec- 
tive dlveEBltms  bo  long  as  the  quantity  flowing 
by  the  lAalntUta'  land  was  not  reduced  there- 
by bdow  the  quantities  vpecifled.  The  objec- 
tion to  this  fonn  of  Jnd^mit  la  that  It  puts 
upm  the  defraidants  a  burden  which  the  law 
does  not  attadi  to  their  prescriptive  rights. 
The  defendants*  rlfljits  wwe  postttve  as  to 
duantltr,  and  they  existed  xegardleaa  of  the 
eStat  on  the  stream  below.  The  owner  ot  a 
prescriptive  rli^t  thus  acquired  Is  under  no  • 
oUlgatton  to  go  below  to  ascertain  or  Inquire 
wh^lier  those  wbo  there  have  rl^ts  in  the 
water  are  receiving  the  usual  quantity  or  not. 
His  right  Is  absolute.  The  consequences  ot 
his  diminution  of  the  stream  must  be  suffered 
by  those  below.  Under  the  Judgment  in  this 
case  the  d^endants  could  not  safely  divert 
the  quantity  of  water  to  which  their  prescrip- 
tive rights  extend  without  first  ascertaining 
each  day  that  such  diversion  would  not  re- 
duce the  stream  at  plaintiffs'  land  below  the 
minimum  quantity  established  the  Judg- 
ment Of  necessity  this  would  be  very  dif- 
ficult, if  not  impossible.  All  diversions  and 
uses  riparian  owners  and  others  in  the 
intervening  space,  17  to  60  miles,  must  be 
taken  into  the  account ;  also  the  state  of  the 
weather  and  of  the  atmosphere,  the  possibil- 
ity of  rain  to  vary  the  flow  of  the  stream, 
and  the  losses  by  seepage  in  the  stream  as 
depleted  con^pared  with  Its  loss  if  not  dt 
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minlsbed.   The  rigbt  vlildh  the  def^dants 

had  acqaired  is  a  right  to  talce  a  poaltlTe 
qoantlty  oontlimoiuly.  and  It  Is  not  bnrdeoed 
by  any  bikAi  duties  or  obligations  as  would 
be  Imposed  upon  it  by  this  Judgm^t^_j 

There  Is  no  force  In  the  claim  that  the 
evidence  Is  too  Indefinite  and  uncertain  to 
support  findings  as  to  the  quantity  of  water 
covered  by  the  prescriptive  right  at  the.  sev- 
eral dams.  It  is  true  that  the  transcript  In- 
dicates that  little  Importance  was  attributed 
to  this  point.  Apparently  It  was  obscured  by 
other  matters  during  the  trlaL  But  there  was 
evidence  with  respect  to  each  of  the  diver- 
sions, showing  the  capacity  of  the  several 
canals  and  the  quantity  of  water  carried 
therein;  that  Is,  that  they  were  run  full 
when  there  .was  water  enough,  and  that 
when  there  was  less  all  the  water  was  di- 
verted. 

[I]  The  fact  that  witnesses  differed  In  their 
evidence  as  to  the  capacity  did  not  relieve 
the  court  of  the  duty  of  finding  the  facts. 
In  proving  a  prescription  the  evidence  must 
relate  to  conditions  and  acts  occurring  at  a 
period  many  years  before  the  trial,  and  It  Is 
seldom  harmonious  In  the  details.  It  is  the 
duty  of  the  court  to  compare  and  weigh  such 
evidence  and  to  reach  a  coocluadon  thereon 
as  to  the  truth,  according  to  Its  best  judg- 
ment. A  continuous  adverse  diversion  and 
beneficial  use  of  a  given  quantity  for  a  sin- 
gle period  of  five  years  establishes  the  title 
to  that  quantity. 

[7]  The  proof  need  not  extend  over  the 
whole  period  from  the  beginning  of  the  di- 
version to  the  beginning  of  the  action.  A 
failure  of  proofs  as  to  some  Intervening  peri- 
od would  not  defeat  the  defendants'  claim. 
— The  Important  principle  in  the  case,  we 
may.  In  conclusion,  repeat.  Is  that  the  rights 
of  the  defendants  In  the  stream,  with  regard 
to  quantity  of  water,  are  not  to  be  measured 
by  the  quantity  which  has  hitherto  fiowed 
or  may  hereafter  flow  therein  at  plaintiffs' 
lands,  but  by  the  quantity  which  has  been 
adversely  diverted  at  their  dams  and  bene- 
fldally  used  continuously  for  a  period  of  five 
years,  under  claim  of  right,  by  them  and 
their  predecessors  In  Interest 

It  Is  perhaps  necessary  to  add  that  we 
refer  to  the  water  naturally  flowing  In  Bear 
river,  and  not  to  suidi  waters  as  may  have 
been  carried  into  it  from  the  Yuba  or  Ameri- 
can rivers.  It  appears  that  such  additions 
have  been  made  In  the  past  by  the  defendants 
and  their  predeoesson.  Tbey  have  Uie  rl^t 
to  retake  these  vraters  at  their  {Aeasore. 
The  court  must  take  account  thereof  and  de- 
duct the  same  In  oompntlns  the  adverse 
diverslrais  from  Bear  river,  aUowii^  only 
the  natural  flow  taken.  This  will  make  its 
task  more  dlfllcsiilt,  but  we  cannot  say  tluit 
It  will  be  Impossible  to  distinguish  tbva. 

The  appellants  at  the  trial  liulsted  and  on 
this  appeal  th^  still  Insist  that  none  of  the 


lands  of  the  plaintiffs  are  riparian  to  Beas 
river,  except  the  tract  known  as  the  Daniel 
P.  Durst  ranch,  belonging  to  plaintiffs  Ralph 
H.  and  M.  H.  Durst  and  the  estate  of  Dan- 
iel Durst  It  Is  admitted  that  all  of  the 
lands  originally  abutted  upon  the  river,  but 
it  la  claimed  that  by  reason  of  changes  in  the 
course  of  the  stream  before  the  action  wa^ 
begun  all  of  It  except  the  above-named  tracf 
has  ceased  to  abut  thereon,  except  during 
times  of  extreme  high  water,  and  has  there- 
by lost  the  riparian  right  It  Is  unnecessary 
to  consider  the  question.  So  far  as  the  last- 
named  plaintiffs  are  concerned,  the  riparian 
character  of  their  land  enables  them  to 
maintain  the  action  and  .would  sustain  an 
injunction  in  their  favor  if  they  were  other- 
wise entitled  thereto.  Watson  r.  Lawson. 
166  Cal.  241,  135  Pac.  061. 

[B]  As  to  the  other  lands  It  appears  that 
the  owners  thereof  have  for  more  than  40 
years  next  before  the  action  was  begun  di- 
verted and  used  thereon  practically  all  the 
waters  of  the  stream  that  reach  a  point  op- 
posite the  upper  boundary  of  the  land  con- 
tinuously and  under  claim  of  rigbt  This 
would  entitle  the  plaintiffs  to  malotain  the 
action  against  any  wrongful  diversion  above 
that  would  diminish  the  stream  at  their  place 
of  diversion  so  tbat  it  would  not  afford  them 
their  usual  quantity.  Under  these  clrcum- 
stances,  the  question  as  to  the  riparian  char- 
acter and  rights  of  this  land  Is  not  of  suf- 
ficient Importance  to  this  appeal  to  require 
consideration. 

The  Judgment  is  reversed. 

We  concur:  ANGEtJXKrn,  a  J.;  HEN- 
SHAW,  J.;  LOEIGAN,  J.;  MELVIN,  J.; 
LAWLOB,  J. 


BOND  V.  SUPERIOR  COURT  OF  ALA- 
MEDA COUNTY.   (S.  F.  8120.) 
(Supreme  Court  of  California.    Feb.  6,  1917J 
OoffmiPT  «=9d6(:!^— Ba-KHiST  attrm  Evn- 

TION— Appkal. 
Code  Oiv.  Proc.  i  1210,  as  amended,  did  not 
change  the  law  with  remect  to  the  right  of  ap- 
peal from  a  judgment  of  contempt  for  re^tei^ 
ing  land  from  wtiich  ooe  has  been  ejected,  nor 
grant  any  right  of  appeal  in  such  matter. 

[Ed.  Note.— For  other  coses,  see  ContempL 
Gent  Dig.  IS  22^228.] 

SlosB,  Melvin,  and  Lawlor,  JX,  dissenting. 

In  Bank.  Application  by  Mary  Bond  for 
writ  of  review  to  the  Superior  Court  of  Ala- 
meda County.  Part  of  order  complained 
of  In  proceeding  annulled. 

Decided  from  the  bench  Felnnary  S,  1917» 
on  the  conclusion  of  the  oral  aricnment 

F.  a1  Berlin,  of  Oakland,  for  petitioner. 
George  W,  Beed  and  D.  Manning  both  c£ 
Oakland,  for  respondent 

PER  CURIAM  (speaking  through  the  Gtal^ 
Justice).   The  court  Is  of  the  opinion  that 
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the  oaae  Is  not  dlstlngnlBliable  fran  Hoental 
r,  tSjOxt  82  Oal.  479 ;  that  the  amemdnient  to 
■ectlui  1210  of  the  Code  of  Civil  Procedure 
has  ikA  changed  the  law  In  the  respect  sng- 
gested,  and  doea  not  grant  or  ccmfer  any 
right  of  ai>peal  In  sacb  a  matter,  that  nnder 
0keaa  dregmetapcea  Hnerstal  t.  Mulr,  avpra, 
oontn^,  and  the  pcntion  of  the  order  c«n- 
Idalned  of  In  ttda  proceeding  should  be  an- 
nulled. 
It  la  80  ordered. 

8L0SS,  J./m£LYIN,  J.,  and  IiAWLOB.  J., 
dissented. 


NAPA  VAUilBT  EUEX3TRIC  CO.  t.  OAUS- 

T06A  BLBCrTRIC  CO.  (S.  F.  8193.) 
(Sopreme  Oourt  of  C^Oifomla.   Feb.  IS,  1917.) 
Appsai,  and  Ebbob  ^s>477— Sufbeme  Coubt 

— PoWEBft— TeICPOBABT  BBGrTBAININO  ObDEB. 

The  superior  court  havinK  by  order  dis- 
Bolvsd  a  temponuT  restraining  order  and  denied 
an  injanction  pendente  lite  against  defendant, 
the  Supreme  Court  liaa  no  power  to  grant  a  re- 
straining order  against  defendant  pending  an  ap- 
peal from  the  order  of  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  2247-2249.] 

In  Bank.  Action  by  the  Napa  Valley  Elec- 
tric Company  against  the  Callstoga  Electric 
Company.  From  an  order  of  the  superior 
court  dlssolTing  a  temporary  restralnli^  or- 
der and  denying  an  injunction  pendente  lite, 
plaintiff,  having  appealed,  makes  application 
to  this  court  for  a  temporary  restraining  or- 
der pending  ai^jeal.  Application  denied. 

U'Ren  &  Beard,  of  Napa,  for  plaintiff. 

FEB  CDBIAH.  The  plaintiff  commenced 
an  action  In  the  siq»erlor  court  to  enforce 
spedflc  performance  of  an  alleged  contract 
for  the  sale  of  certain  property,  and  sought 
an  injunction  pendente  Ute  restraining  the 
defendant  from  disposing  of  the  property 
pending  the  determination  of  the  action. 

The  superior  court  having  granted  a  tem- 
porary restraining  order,  on  the  hearing  of 
the  application  for  an  injunction  pendente 
lite  made  Its  order,  denying  the  same  and 
dissolving  the  temporary  restraining  order. 
It  refused  the  request  of  the  plaintiff  to 
continue  in  force  the  temporary  restraining 
order  pending  the  determination  of  the  ap- 
peal from  the  order  denying  an  Injunction 
pendente  Ute. 

The  plaintiff  has  aH>ealed  fr<Hn  such  or- 
der, and  now  seeks  from  this  court  an  order 
restraining  the  defendant,  pending  such  ap- 
peal, from  di^osing  of  the  property ;  In  oth- 
er words,  it  seeks  from  this  court,  pending 
the  determination  of  the  appeal,  precisely 
the  relief  It  son^t  to  obtain*  from  the  su- 
perior court  by  an  Injunction  pendente  lite. 

It  was  determined  by  this  court  in  Hicks 
V.  Miehael  et  al.,  15  Cal.  107.  112,  114,  that 
this  court  has  no  authority  to  grant  such 
relief.   At  the  time  of  that  decision  onr  law, 


both  cozntitatlonal  and  statutory,  waa  tnb- 
stanttally  the  same  as  it  Is  now  In  all  materi- 
al respects.  This  dedakm  has  evor  since  Its 
rendition  be«i  r^arded  by  this  court  as  de- 
termining this  question,  and  It  has  been  con- 
sistently followed  den^ng  applications  in 
all  respects  ilmllar  to  thla.  In  the  case  of 
Piatt  V.  City  and  County  of  San  Frandaco, 
8.  F.  No.  S562,  the  question  was  squarely  pre- 
sented and  given  consideration.  No  opinion 
was  flled  by  this  court  In  that  matter,  but 
the  application  was  denied  because  the  court 
was  BBtlsfled  with  the  correctness  of  the  doc- 
trine dedared  by  Hicks  v.  Michael,  supra. 
We  see  no  reason  to  question  the  correctness 
ot  the  deddon  In  Hicks  v.  Michad,  supra. 
The  application  is  denied. 


FRESNO  CANAL  &  IRRIGATION  GO.  et  sL 
T.  PEOPLE'S  DITCH  CO.  et  al. 
(B.  F.  eOS3.) 

(Sumreme  Oourt  of  CaUfomla.   Feb.  21,  19173 

1.  Watebs  and  Water  GotrBau  •a»78  — 
RXQHTS  OF  RiPABiAN  OWnkbs— AS  AoAiner 

KONBIPABIAN  OWNESS. 

Riparian  proprietors  are  entitled,  as  against 
nonriparian  proorietors,  to  the  natural  and  usu- 
al flow  of  aU  the  waters  in  the  stream,  except 
as  such  right  has  heen  limited  or  divested  by 
agreement  or  by  prescription. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  G7-69.] 

2.  Watkbs  and  Water  Coorbbb  «ss1S8^  — 

AGBmCHERT— OonSTRUOTION. 
Plaintiff  had  a  right  in  a  stream  to  take 
water  at  a  certain  iwint.  It  also  had  rights 
in  the  stream  as  a  riparian  owner  at  a  low«r 
point.  It  made  an  agreement  witb  dtttendants, 
nonriparian  owners,  taking  water  from  a  point 
opposite  its  lower  riparian  holdings,  as  to  its 
upper  stream  rights,  that  when  there  was  flow- 
ing in  the  river  1,900  cubic  feet  of  water  per 
second,  599  cubic  feet  should  be  allowed  to  flow 
down  to  the  defendants,  and  further  that,  when 
over  1,900  cubic  feet  per  second  was  flowinR, 
there  should  be  allowed  to  flow  down  to  defend- 
antg  800  additional  cubic  feet  and  no  more. 
Held,  Chat  contract  rif^ts  of  defendants  did  not 
extend  to  more  than  899  cubic  feet  per  second, 
and  if  the  plaintiff,  at  such  apper  point,  allow- 
ed more  water  to  flow  down,  such  contract  did 
not  give  the  defendants  the  right  to  appropriate 
such  excess. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cept  Dig.  i  1S7.] 

3.  AFPBAL  AKD  EBBOR  «s»954(3)— DlSCRBXIOIf 

OF  Lower  Coxtbt  —  Preuhinabt  Ihjdhc- 

TION. 

In  order  to  affirm  an  order  granting  tempo- 
rary injunction,  it  is  merely  necessary  that  Uie 
appellate  court  find  in  the  evidence  sufficient 
basis  to  support  the  discretion  whldi  the  trial 
court  exercised' 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  88iaj 

4.  Injunction  <g=3l58  —  Pbexjuihart  In- 
junction—Effect. 

The  granting  or  denial  of  a  preliminary  In- 
junction does  not  amount  to  an  adjudication  of 
the  ultimate  rights  in  controversy,  but  merely 
determines  that  the  court,  balancing  the  respec- 
tive equities  of  the  parties,  concludes  that,  pend- 
ing a  trial  on  the  merits,  the  defendants  should 
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or  that  he  should  not  b«  restrained  from  exer- 
ciBiiis  the  rights  daimed  bj  him. 

[Ed.  Note.— For  other  cases,  see  Injnnctjon, 
CenL  Di«.  8  341.J 

B.  Watbbs  and  Wateb  Coobbes  ♦=985— Di- 
version OF  StUEAIC  —  TSUPORAST  IhJUNO- 
TION— DlSCBETION. 
Grant  of  temporary  injunction  to  riparian 
owners,  restraining  nonriparian  proprietors  from 
taking  water  from  a  stream  beyond  a  certain 
amount,  held  not  an  abuse  of  discretion  by  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  84-88.] 

6.  WAXEBS  and  Wa3XB  0OUBSB8  «s>86— Di- 
TIRSION  OF  8TBEAU  —  TKUPOBABT  INTONO- 

TioN— OsJEcnons. 
The  temporary  injonetion  was  not  open  to 
the  objection  that  it  restrained  defendants  at 
all  times  without  reference  to  the  stage  of  the 
rirer,  and  ev^  whui  water  might  be  going  to 
waste  in  flood  times  from  diverting  more  than 
the  specified  quantity  of  water,  where  the  com- 
plaint praying  the  injunction  was  filed  in  May 
and  the  order  issued  the  following  December, 
since  the  court's  order  was  merely  temporary, 
and  it  appeared  probable  that  the  defendants 
had  ample  opportunity  to  bring  the  action  to 
judgment  before  the  spring  floods  referred  to  by 
them,  or  in  any  event  to  apply  to  the  court  t<a 
a  further  order. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Conrses,  Cent.  Dig.  S|  84-^] 

7.  Injvitctioit  «s>147— Tempobabt  IirJUHO- 
■noN— Opposiho  AFrtDAVirs. 

1!b»  afBdftvits  in  opposltiott  to  uipUeatlon 
for  temporary  injonctiou  have  no  effect  as  an 
answer  to  deny,  admit,  or  allege  facta,  but  should 
state  probative  facts,  and  not  legal  conclusions, 
and  the  latter,  if  contained  therein  must  be  dis- 
regarded. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  H  S2(^322J 

8.  WaTSBS  AND  Watto  Coukhs  «b;>4B  — Bi- 

.PABIAN  RtOHT8— Loss  BT  DlSUBB. 

Riparian  rights  are  not  lost  by  disuse,  pro- 
vided that  no  advene  prescriptive  rights  are 
acquired. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent.  Dig.  |  88.] 

9.  Watbbs  and  Wateb  Oodbsbb  «3»1CSH(1)— 
CoNTBAOTB— Actions. 

In  action  In  one  county  to  quiet  title  to 
water  rights,  except  as  divested  by  agreement 
with  defendants  embodied  in  a  consent  judgment 
in  another  county  the  objection  that  the  effect 
of  the  action  is  to  enforce  in  one  oonntr  ft  de- 
cree of  superior  oourt  of  another  county  u  with- 
out merit. 

[Ed.  Notb— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  189.] 

10.  Watbbs  and  Wateb  Coobses  «=985— Un- 
lawful DiVEBsioK— Injunction. 

It  is  not  a  defense  to  application  for  in- 
junction to  prohibit  diversion  of  water  that  such 
relief,  it  granted,  would  dispossess  defendants 
of  water  shown  by  the  pleadings  to  be  in  their 
possession ;  for,  altbougn  the  right  to  have  wa- 
ter flow  from  a  river  into  a  ditcE  and  the  water 
flowing  therein  is  real  property,  such  water  is 
not  reduced  to  possession  until  actually  taken 
into  the  ditches  by  the  appropriator,  and  the 
wrongful  diversion  is  a  continuous  act,  and  the 
court  has  authority  to  restrain  a  repetition  or 
continuation  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  H  S^t^SSJ 

U.  iNJUNOnON  «»135  —  PSIUMIirABt  IH- 

JUNCTION—DlSCBrtlON. 
Granting  a  preliminary  Injunction   is  a 
matter  in  tiie  sound  discretion  of  the  court,  to 


tesf^r  otbST  cases 


I  be  exercised  according  to  tlie  cirenmstsnces  of 
the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |  301.] 

12.  Appkal  and  Ebbob  «s»954(l>— Rbvibw— 

DiSCBKTION— In  JUNCTIO  N. 

The  action  of  a  trial  court  apon  an  applica- 
tion for  injunction  will  not  be  disturbed  on  ap- 
peal unless  it  dearly  appests  there  was  an 
abuse  of  its  discretion. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3S18,  ^9,  SKO.] 

Department  1.  Appeal  t^m  Superior 
Court,  Fresno  County;  Geo.  B.  Churdi. 
Judge. 

Action  by  the  Fresno  Canal  ft  Irrigation 
Company  and  another  against  the  Pet^le's 
Ditch  Compan7  and  others.  From  an  order 
granting  a  temporar?  lnjnnctl<Hi  pendoits 
lite,  defendants  appeaL  Affirmad. 

B.  O.  Famsworth,  of  Ylaalla.  L.  "L.  Oory,  ot 
Fresno,  and  H.  Scott  Jacobs,  ot  Hianford,  for 
app^lants.  Short  ft  Sutherland  and  AC.  K. 
Harris,  all  et  Fresno,  for  reqwudents. 

LAWIiOBt  3.  Appeal  tnm  an  order  grant- 
ing a  temporary  injunction  pendente  Ute  In 
an  action  begun  in  Fresno  cotinty)  enjoining 
defendants  from  appropriating  from  Kings 
river  at  any  time  watw  In  the  aggregate  in 
ezoBss  of  900  cable  feet  flowing  per  second. 
The  order  .was  made  on  notice  to  show  causa 
and  after  aq^nent  It  was  based  upon  a 
verified  complaint  In  an  action  to  qnlet  plain- 
tiffs* title  to  the  said  waters,  supported  bj 
affidavit  Certain  counter  affldavlta  were  of- 
fered by  the  defendants  In  opposltlcm  to  Uie 
relief  sought 

The  complaint  sets  out  Uia  foUowlng  facts : 
In  the  year  1897  the  Fresno  Canal  ft  Irrl- 
gatlcm  Company.  <ma  of  the  plaintiffs,  was 
the  ownw  ct  a  large  tract  or  grant  of  land 
commonly  known  as  the  Lsguna  de  Tacbe 
rancht^  containing  about  68,000  acres,  which 
extended  altmg  the  northern  borders  of  the 
Kings  river  for  a  distance  of  about  25  miles. 
The  rancho  is  practically  all  located  In  Fres- 
no county,  and  Is  wholly  riparian  to  the  river, 
.whldi  Is  a  natural  stream.  Onrlng  1807,  and 
prior  thereto,  the  Ftesno  Canal  ft  Iriigatlon 
Company  had  also  been  engaged  In  the  busi- 
ness of  appropriating  and  diverting  waters 
firom  the  Kings  river  for  the  purpose  of  Irri- 
gating portlMis  of  Fresno  county.  Its  canals 
connected  with  the  river  at  a  point  where  It 
leaves  the  foothills  of  the  Sierra  Nevada 
Mountains  about  30  miles  above  the  eastern 
and  nearest  line  of  the  randio.  None  of 
the  waters  diverted  at  this  point  however, 
.was  supidied  to  the  rancho.  At  the  same 
time  the  People's  Dltdi  Company,  the  Last 
Oianoe  Watep  Ditch  Otnupany,  and  the  Lower 
Kings  River  Water  Ditch  Company,  defend- 
ants herein,  were  diverting  water  through  cer- 
tain other  canals  owned  by  themselvee  from 
points  on  the  river  In  Fresno  comity,  and, 
for  the  most  part,  opposite  the  upper  portion 
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of  tbe  landia  ThB  water  thus  dlTertod  was 
dUtribated  hr  the  defendants  In  Kinga  ooon- 
ty  for  domestic,  Inlgattoea,  and  ottier-  por- 
poses.  Lltl^tLon  having  arisen  between  the 
pa^tleB  mentlonea,  on  October  4,  1807,  they 
enteared  Into  an  agreemoit  to  oompnnnlse 
Owlr  dUCuences,  1^'  whlcb  It  was  acned,  in 
part,  to  divide  tte  waters  of  tbe  xtrer  among 
themselvee  In  acoordanoe  with  a  certain 
adieme  set  ftnth  tSuseln.  and  that  also 
Judgment  shall  be  obtained  and  entered  In  the 
Biqterior  eomt  of  the  state  of  California  In 
and  for  the  ooonty  of  Tolaie  fixing  and  de- 
termining the  rights  of  the  parties  to  this 
•  Bgreonent  as  to  their  rights  hereunder  In  ref- 
neam  to  the  right  to  flie  flow,  use  and  diver- 
sion of  the  waters  of  said  Kbigs  river."  Tbe 
decree  of  the  Tolare  court  was  not  entered 
nntu  Octfte  18,  1900.  Its  psovlskHis  are 
substantially  Identical  .with  those  of  tbe 
agreement  The  hmxtore  Oaiml  is  Irriga- 
tion Gwupany  Is  the  snccessor  In  Intwest  to 
tbe  Lower  Kings  Hlver  Water  Ditch  Com- 
pany. This  action  Is  conunenced  by  plain- 
tiffs as  owners  of  the  rancho  to  wtoch  ripari- 
an rights  attach,  and  also  as  owners  l$y  pre- 
scrU>tlon  of  a  water  right  for  public  use,  to 
quiet  plaintiffs'  titie  to  the  waters  flowing  In 
the  river;  the  omtention  being  made  that 
the  defendants  are  diverting  and  appropriat- 
ing watu«  greatly  In  excess  ot  the  auanti^ 
to  wUcb  they  are  entitled. 

According  to  the  terms  of  the  agreement, 
a  gauge  for  the  ii»aaarenient  of  aU  waters 
diverted  from  the  river  by  the  Fresno  Canal 
ft  Irrigation  Company  was  estaUlsfaed  at  a 
poiut  near  the  Intake  of  Its  canals,  aboat  80 
miles  above  ^e  randio.  It  to  provided  that, 
when  there  Is  100  cubic  feet  or  less  of  water 
per  second  flowing  In  the  river,  the  said  com- 
pany "shall  be  entitled  to  divert  all  thereof." 
When  there  Is  over  100  cubic  feet  and  not 
exceeding  449  cubic  feet  flowing  per  second, 
tbe  company  "^hall  be  entitled  to  divert"  the 
first  100  cubic  feet,  "and  there  shall  be  al- 
lowed to  flow  down  said  river  for  said  Lower 
Ditch  Companies"  349  cubic  feet  per  second, 
or  such  portion  thereof  as  la  then  flowing  in 
the  river.  Other  provisions.  In  like  manner, 
provide  for  the  division  of  the  waters  at 
lilgher  stages  of  the  river,  until  1,900  cubic 
feet  of  water  per  second  should  be  fiowlng 
therein.   The  provision  which  follows  reads: 

"When  there  is  flowing  ia  said  river  1,900  cu- 
bic feet  of  water  per  second  at  the  aforesaid 
Doint  of  measurement,  590  cabic  feet  of  water 
per  second,  and  no  more,  shall  be  allowed  to  flow 
down  said  river  for  said  Ijower  Ditch  Gompa^ 
Dies." 

The  next  paragraph  provides  that  the  Fres- 
no Canal  &  Irrigation  Company  may  talte  a 
certain  larger  proportion  of  the  waters  in  tbe 
river  during  the  dry  months  of  August  and 
September  of  each  year.  Then  follows  the 
provision  prlncipaUy  pertinent  to  the  pres- 
ent controversy: 

"Provided  also  that,  when  said  Bangs  river 
ihaU  be  caning,  or  there  shall  be  flowing  tiiere- 
In,  onr  Ifiw  enuc  (nt  of  water  per  stoond,  as 


iodioated  and  asoertained  at  said  point  of  meas- 
urement,  *  *  *  of  the  additional  quantity 
of  water  in  said  river,  there  shall  be  allowed 
to  flow  down  for  said  Lower  IMtch  Gnopanies 
to  tiie  extent  of  tbe  next  300  addltkmal  enbie 
feet  of  water  per  second  flowing  in  said  river, 
and  no  more." 

One  other  provision  should  be  mentioned, 
wherein  tt  Is  set  forth  that: 

'Nothing  in  this  agreement  shall  be  taken  to 
waive  the  right  of  the  Laguoa  de  Tache  rancho 
to  the  first  30  cubic  feet  of  water  flowing  per 
second  in  said  river  for  use  upon  said  grant" 

The  plalntffh  allege  that  for  more  than  20 
years  last  past  the  Fresno  Canal  &  Irriga- 
tion Company,  on  behalf  of  Itself,  the  I^g- 
nna  I/ands  Limited,  and  the  other  owners  of 
the  rancho,  had  appropriated  450  cubic  feet 
of  tbe  waters  of  tbe  river  flowing  per  sec- 
ond fox  Irrlgatton  and  beneficial  uses  upon 
the  ran<fho,  and  that  said  appropriation  was 
made  under  claim  of  right,  openly,  notori- 
ously, oontlnuonsly,  and  uninterruptedly.  In 
connection  with  the  allegations  setting  forth 
the  riparian  nature  of  tbe  randbo.  It  Is  al- 
leged that: 

There  are  now  growing  apon  It,  "many  thou- 
sands of  acres  of  trees,  vines,  alfalfa,  grain, 
vegetables,  and  other  growing  crops  uMdlng 
and  requiring  the  waters  of  Bangs  river  afore- 
said for  tbe  irrigation  thereof,  and,  unless  so 
irrigated,  all  of  said  crops,  trees,  vines,  and 
alfalfa  and  other  crops  would  be  wtioUy  lost, 
wither,  and  die,  and  beoMne  valueless." 

Beferrlng  to  the  terms  of  the  agreement 
made  in  2^  and  the  decree  of  the  superior 
court  of  Tulare  eonnty.  It  Is  alleged  that 
the  defoidants  have  never  diverted  through 
their  respective  canals  for  irrigatlonal  or 
other  beneficial  uses  an  aggregate  QuantUy 
of  water  in  excess  of  686^  caUc  feet  of  wa- 
ter flowing  per  second,  and  that  this  quanti- 
ty Hi  water  la  ample  and  sufficient  for  all  tbe 
necessary  Irrigatlonal  and  other  benefldal 
uses  of  tbe  lands  supplied  by  their  canals, 
but  that,  notwithstanding  these  facts,  the 
defendants  have,  within  three  weeks  lurlor 
to  the  filing  of  the  complaint,  commenced  to 
divert  waters  not  only  in  excess  thereof,  but 
In  excess  of  900  cubic  feet  flowing  per  sec- 
ond, "to  wit,  aggregating  1,100  cubic  f6et 
flowing  per  second,  or  iq>war^**  It  Is  also 
stated  that  tbe  defendants  assert  tbe  right 
and  intention  of  diverting,  consuming,  and 
wasting  the  waters  to  the  full  extent  of  the 
capacity  of  their  respective  canals,  which,  it 
IB  alleged,  they  claim  aggregate  1,300  cubic 
feet  flowing  per  second.  The  complaint  also 
sets  out  tbe  alleged  dryness  of  the  season,  the 
Inadequacy  of  tbe  waters  In  the  river  to  sup- 
ply defendants'  excessive  demands  without 
wb<AIy  depriving  plaintiffs  of  water  which  is 
needed  to  irrigate  tbe  rancho,  and  contains 
other  aUegatl<ms  common  to  sucb  form  of 
complaint  which  need  not  be  particularly 
mentioned.  The  agreement  Itself  appears  In 
the  aflldavlt  filed  by  the  plaintiffs,  while  the 
decree  of  the  Tulare  court  is  given  in  full 
In  one  of  the  defendants'  aflMavlts. 

[1,1]  Assuming  that  the  facts  alleged  are 
true,  as  riparian  proprietors,  the  plaintiffs 
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would  be  entitled,  as  against  the  defendants, 
to  the  natural  and  usual  flow  of  all  the  wa- 
ters In  the  river,  except  as  such  right  had 
been  limited  or  divested  by  the  agreonent 
referred  to,  or  prescription.  Tb»  defend- 
ants, It  Is  to  be  noted,  are  not  (timing  any 
riparian  rights.  It  has  been  said  that: 

Riparian  proprietors  "may  restrain  such  a 
takinir  [referring  to  a  taking  of  waters  from  a 
natural  stream  by  nonriparian  proprietors]  with- 
oot  Bfaowing  damage,  upon  the  broad  doctrine 
of  riparian  rigfhts,  that  the  taking  Itself  is  an 
interference  with  bis  freehold  which  he  la  enti- 
tled to  restrain  lest  it  ripen  into  a  prescriptive 
ri^t"  Miller  ft  Lux  t.  chiterprise  Canal,  eta, 
Co..  168  Oal.  41S,  448, 147  Pac  67a 

The  defendants  say: 

"An  the  counter  affidavits  filed  on  behalf  of 
the  defendants  show  that  it  was  the  understand- 
ing of  the  parties  to  the  agreement  that  the 
defendants  (the  hover  Ditch  Companies  men- 
tioned in  the  agreement)  have  the  right  to  use 
all  the  waters  of  KinRs  river  in  excess  of  24^00 
cubic  feet  of  water  flowing  per  second  at  the 
point  of  measuremenL   *   •   *  That  was  the 

Cractical  construction  placed  upon  the  contract 
y  the  parties  to  It.   *  •   *  " 

The  terms  of  the  agreement,  however,  are 
not  equivocal  as  the  defendants  suggest 
When  there  la  flowing  more  than  1,900  cable 
feet  of  water  per  second,  It  Is  definitely  pro- 
vided that,  in  addition  to  the  quantity  of 
water  which  "shall  be  allowed  to  flow  down" 
at  the  1,900  feet  stage,  namely  599  cubic  feet 
"and  no  more,"  an  additional  quantity  to  the 
extent  of  the  next  300  cuMc  feet  flowing  per 
second  shall  be  allowed  to  flow  down,  "and 
no  more."  Under  such  conditions  there 
would  flow  down  899  cubic  feet  per  second. 
It  would  be  difficult  to  express  in  clearer 
terms  the  obvious  Intention  of  the  parties — 
the  Fresno  Canal  ft  Irrigation  Company,  so 
far  as  the  parties  to  the  ogreemoit  were 
concerned,  "shall  be  entitled  to  divert" 
through  tbelr  canals  at  the  p(^t  of  measure- 
ment, 30  miles  up  the  river,  tbe  remaining 
waters.  Indeed  by  a  farther  provlaloit  tbe 
defendants  expressly  agreed  that : 

They  "shall  not  •  •  •  daim,  or  demand 
any  greater  quantity  of  water  than  is  herein 
provided  for,  to  be  allowed  to  flow  to  theuL" 

Tbe  defendants  claim: 

"There  is  nothing  anywhere  in  tbe  language 
of  said  agreement  which  would  deprive  defend- 
aats  of  the  right  to  divert  any  adaitkaial  quan- 
tity of  water  from  said  Kings  river  over  and 
above  the  2,200-foot  stage." 

But  the  practical  difficulty  here  la  ttiat  the 
Fresno  Canal  ft  Irrigation  Company  has  first 
the  rl^t  of  not  pennittli^  audi  additional 
quantity  to  flow  down  to  tbe  said  defendants. 
And,  on  tbe  other  hand,  if  It  does  allow  the 
excess  waters  to  flow  down,  it  is  also  to  be 
noted  that  tbe  agreement  contains  no  word 
or  claase  wbidi  gives  the  defwdants  tbe 
rl^t  to  appropriate  tliem. 

But  it  la  indated  Oiat,  Inasmuch  as  the 
Fresno  Canal  &  Irrigation  Company  did 
actually  permit  more  than  900  culdc  feet 
of  water  per  second  to  flow  past  Its  own 
canals,  such  excess  waters  at  least  became 
agnla  a  part  of  tbe  natural  sttetm,  and  tbe 


company  has  no  fnltlier  oontnA  as  to  wlio 
should  thereafter  divert  mcSi  waters.  It  St 
were  important  fbr  us  to  deCermlne  this 
point,  we  would  donbtless  agree  witti  tbe  de- 
fendants that,  regarding  tlie  Fresno  Oanal 
ft  Irrigation  Cranpany  pnr^  as  a  party  to 
the  agreement  and  owner  of  the  upper  canals. 
It  would  probaUy  have  no  Just  cause  of 
complaint  on  account  of  msch  lower  diver- 
sion. But  the  company  appears  as  owner  of 
the  rantdio,  r^uurlan  property,  to  wbl4±,  ac- 
cording to  tbe  aUegations  <^  tlie  complaint, 
It  Is  sun>lylng  water  tor  Irrlgational  and 
other  beneficial  purposes.  SwA  waters  do 
become  a  part  of  tbe  natural  stream.  Yet 
this  point  does  not  help  the  defendants;  for. 
while  passing  the  rancho,  tbe  waters,  not  In- 
tituded  in  the  agreemoit  aa  ezpreasdjr  belMiff- 
ing  to  the  dftfendanta,  are  snhject  to  the  ri- 
parian rl|^  anmrtenant  thereto. 

[S-S]  In  matters  of  this  kind  it  is  merely 
necessatr  that  tbe  an>ellate  court  find  in  the 
evidence  snffldent  basis  to  aupiMMt  the  dis- 
cretion which  the  trial  court  exercised. 

"The  granting  or  denial  of  a  preliminary  in- 
junctibn  does  not  amount  to  an  adjudication  of 
the  ultimate  rights  in  controversy.  It  merely 
determines  that  the  court,  balancing  the  respec- 
tive equities  of  the  parties,  coadudes  that,  pend- 
ing a  trial  on  the  merits,  the  defendant  saould 
or  that  he  should  not  be  restrained  from  exer- 
cising the  rights  claimed  by  hiou"  Miller  ft 
Lux  T.  Maderm  Canal,  etc,  Oo.,^lBB  CaL  B% 
99  Pac.  002.  22  H  B.  A.  (N.  SO  39L  . 

If  it  Is  reasonable  to  assume  from  the  rec- 
ord here  that  the  trial  court  made  Its  order 
upon  tbe  bads  suggested,  this  court  cannot 
say  that  it  abused  its  discretion.  But  that 
the  court  did  so  base  its  order  cannot  even 
be  left  to  question.  Its  order  was  to  restrain 
defendants  "pending  tbe  trial  ot  this  action, 
and  until  the  farther  order  of  this  court, 
from  appropriating,  diverting,  or  taking  from 
the  said  Kings  river  described  in  the  com- 
plaint on  file  herein,  nt  any  time,  water  in  the 
aggregate  in  excess  of  900  cubic  feet  flowing 
per  second.  •  •  • "  The  defendants,  ap- 
parently overlooking  the  riparian  rights  ap- 
purtenant to  the  rancho,  lay  stress  upon  the 
fact  that  the  plaintiffs  set  out  prescriptive 
rights  to  only  400  cubic  feet  of  water,  and 
contend  that  the  court's  order  should  be  re- 
versed for  the  reason  that  it  did  not  at  least 
allow  the  defendants  to  divert.  In  addition  to 
the  first  900  cubic  feet  of  water,  all  the 
waters  In  excess  of  the  next  450  cubic  feet  be- 
loogtng  to  the  rancho.  The  allegations  touch- 
ing the  rights  by  prescription,  however,  were 
not  essential  to  the  action.  It  was  proper  to 
regard  such  allegations  as  only  additional 
evidence  of  the  equities  entitling  the  piaiOf 
tifFs  to  the  Injunctive  relief  sought 

[6]  The  defendants  also  polut  out  that  tbe 
preliminary  Injunction  "restrains  these  de- 
fendants at  all  times  without  reference  to  the 
stage  of  the  river,  and  even  at  flood  times 
when  there  may  be  thousands  of  cubic  teet  of 
water  going  to  waste  past  their  head  gates, 
from  diverting  mora  than  800  cuUc  te^  at 
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water,"  and  contends  that  an  injonction  of 
endi  a  nature  cannot  laane,  dktiag  Hnflner  r. 
Sawdar,  158  Gal  86.  M  Paa  424.  As  the 
court's  wder  Is  mer^  temporary,  tbe  ptdat 
la  not  well  Uken.  TAa  complaint  praying  for 
the  Injunction  was  filed  In  May,  and  the  or- 
der IsBued  the  ft^owlnf  December.  It  to  al> 
together  likely  that  Oie  dejCmdanta  had  lauitls 
(VPortunlty  to  bring  the  actlcHi  to  Judgment 
l>efore  the  spring  floods  reflerred  to  In  their 
affldaTlts,  or  In  any  erentt  whoa  such  floods 
were  threatening,  to  apply  . to  the  court  for  a 
*fnrther  order."  The  coort^s  oider  to  direct* 
ed  wholly  to  the  protectlim  ot  the  rights  of 
the  plalntMs  to  the  watrae  appurtoiant  to 
the  rancho,  except  as  the  same  were  limited 
ty  the  quantity  of  watax  which  the  defend- 
ants could  take  under  the  agreement,  and  Is 
in  no  way  concerned  with  or  directed  against 
the  appropriation  hy  the  defraidants  ot  ex- 
traordinary flood  and  storm  waters. 

17.  t]  It  Is  not  necessary  to  ref«-  to  all  the 
matters  set  up  in  the  affidavits  filed  by  the 
defendants.  TbB  affldaTlts  are  ^  in  num- 
ber, elaborate  In  detail,  and  robstantlally 
alike  In  form.  What  has  already  been  said 
disposes  of  ^nost  ot  the  averments.  The  af- 
fiants vigorously  d^  various  equities  set  op 
in  the  complaint  But  "clearly,  tbe  affiant 
had  no  power  to  admit,  deny,  or  allege  any 
fact,  and  until  an  answer  was  filed  how  could 
he  know  what  defendant  admitted,  denied, 
or  alleged?"  Uaj^s  v.  Welnstodc,  Labin  & 
Co..  121  OaL  S3,  58  Pac  SQ2.  There  was  no 
answer  Introduced  at  the  hearing  in  the  In- 
stant .cas&  It  Is  important  to  note^  however, 
that  the  defendants  do  not  deny  that  the 
rancho  la  possessed  of  riparian  rights,  as 
alleged.  Many  averments  refer  to  the  allied 
interpretation  placed  npwi  the  agreement  by 
the  parties  thereto.  They  are,  In  many  re- 
spects, legal  condnslons  which  are  to  be  dis- 
regarded. Porters  Bar  Dredging  Ca  v.  Beau- 
dry,  15  OaL  App.  751, 115  Pac.  951.  The  most 
significant  averments  are  those  In  which  It 
ai^earo  that  from  10  to  practlcaUy  40  years, 
varying  as  to  the  reapectlve  defendants,  they 
have  been  diverting  and  using  water  from  the 
Kings  zlv«r  peacefully,  notoriously,  and  un- 
der a  dalm  of  right  to  the  fall  capadty  of 
their  ditches,  aggregating  1,800  cubic  feet  ot 
water  flowtag  per  second,  whenever,  dnrlng 
the  usual  Irrigation  seasons  of  each  year, 
there  was  that  quantity  of  water  flowing  In 
the  river ;  that  the  district  auppUed  through 
their  respective  irrigation  systems  consists  In 
the  aggregate  of  about  135,000  acres  of  im- 
proved land  devoted  to  valuable  horticultural, 
agrlculturaL  and  vltlcnltur&l  products ;  that 
this  district  supports  a  "large  and  prosperous 
community,"  embracing  Hanford,  Lemoore, 
Armona,  and  other  towns ;  "that  the  Inhabit- 
ants of  Kings  county  are  absolutely  and  en- 
tirely dependent  upon  this  source  of  aapply 
for  their  water  for  irrigation,  domestic  and 
other  purposes;"  and  that  900  coble  taet 
flowing  per  seoond  "Is  not  snffldent  undor 


any  drcumstauces"  to  pr<^>erly  supply  and  Ir. 
rigate  snch  lands.  The  court,  having  r^;axd 
to  the  allegattons  of  tiw  complaint,  may  not 
have  believed  tbe  troth  of  the  averments  up- 
on which  it  is  Boo^t  to  estabUah  sadti  pre- 
scriptive rl^ta.  Under  the  drcnmstances 
giving  rise  to  the  agreement  and  the  other 
facts  alleged  In  the  complaint,  which  the 
court  may  well  have  believed,  it  is  difficult 
to  omceive  how  it  could  have  reached  any 
other  conclusion.  Tet  it  is  more  reasonable 
to  assume  that.  In  Its  c^lnlon.  the  defendants 
made  their  (daims  to  1,800  cubic  feet  of  wa:ter 
per  second  under  a  mlsnnderstandlng  as  to 
the  terms  of  the  agreement,  and  without  any 
Intention  on  their  part  ot  asserting  and  es- 
tabllshiog  prescriptiTe  rii^ts  therein  as 
i^calnat  the  riparian  or  other  rights  appurte- 
nant to  the  raoeho.  Without  passing  upon 
the  molts,  it  la  sufficient  to  say  it  was  with- 
in the  dteoretion  of  the  court  to  conclude  that 
no  prescriptive  rights  were  gained  under  the 
showing  made.  Evw.  if  it  be  assumed,  as 
averred,  that  tbe  plaintiffs,  with  full  knowl- 
edge that  the  defendants  were  a^roprlating 
more  than  900  cubic  feet  of  water  per  second, 
did  acquiesce  therein,  It  does  not  follow  that 
the  plalntiffB  have  no  rl^t  to  Injunctive  re- 
lief. Riparian  rights  are  not  lost  by  disuse, 
provided,  of  course,  no  adverse  prescrlx^ve 
rights  are  acquired.  Anaheim  Union  Water 
Co.  V.  Puller,  150  Cal.  327,  335,  88  Pac.  978, 
11  L.  B.  A.  (N.  S.)  1062. 

[•]  The  point  Is  raised  that  the  sole  object 
and  effect  of  this  action  is  to  enforce  In  Fres- 
no county  a  decree  of  the  superior  court  of 
Tulare  county,  a  proceeding  which  the  de- 
fendants characterize  as  "sul  generis  and 
unique."  This  claim  Is  obviously  without 
merit  Rowe  v.  Blake,  90  Oal.  167,  33  Pac. 
864,  37  Am.  St.  Eep.  46.  As  regards  the  tar- 
ther  contention  that  the  plaintlfta  should 
have  submitted  the  controversy  to  arMtra- 
tlon  In  accordance  with  the  procedure  pre- 
scribed by  the  agreement.  It  Is  sufficient  to 
note  that,  irrespective  of  section  3390  of  the 
Civil  Code,  the  agreement  falls  to  provide 
that  the  parties,  if  they  so  desire,  may  not 
commence  an  action  in  the  courts  without  re- 
sorting to  arbitration.  6  jO.  J.  p.  42. 

[It]  It  is  further  urged  that  the  court  had 
no  authority  to  dispossess  the  defendants  of 
water,  the  title  to  whldi  was  In  dispute, 
where  tbe  pleadings  show  that  it  was  in  their 
possession,  citing,  inter  alia,  San  Antonio  W. 
Co.  V.  Bodenhamer,  133  Cal.  248,  261,  65  Pac. 
471.  Although  it  may  be  conceded  that  the 
right  to  have  water  flow  from  a  river  Into  a 
ditch,  and  the  water  flowing  therein  Is  real 
property  (Stanislaus  W.  Co.  v.  Bach  man,  152 
CaL  716,  725,  93  Pac.  868, 16  U  R.  A.  [N.  S.] 
358).  audi  water  Is  not  reduced  to  possession 
until  actually  taken  Into  the  ditches  by  the 
appropriator.  The  wrongful  diversion  of  the 
waters  was  a  continuous  act,  and  the  court 
had  authority  to  restrain  a  repetition  or  con- 
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tinnmtlon  of  the  injury  being  done  to  the 

[11,11]  Olie  d^oidftnta  dalm  tbrongbout 
that; 

"The  court  thonld  not  have  granted  the  tem- 
porary Injtmction  as  plaintiffa  were  not  the  par- 
ties most  likely  to  be  injured  by  the  granting 
or  denial  thereol" 

The  answer  to  tliis,  as  well  as  to  many 
other  similar  points  Insisted  upon  by  the  de- 
fendants, is  contained  in  the  well-settled  rule 
that  the  matter  of  granting  a  preliminary  in- 
junction is  addressed  to  tbe  sound  discretion 
of  tbe  court,  which  is  to  be  exer<dsed  accord- 
ing to  tbe  drcumstances  of  the  particular 
case;  and  its  action  upon  such  application 
will  not  be  disturbed  on  appeal  unless  It 
shall  clearly  appear  that  there  was  an  abuse 
of  its  dlscretloiL  Lagunitas  W.  Co.  t.  Marin 
O.  W.  Co.,  163  Oa\.  382,  126  Pac  861 ;  Marks 
y.  Welnstock,  liUbin  &  Co.,  121  Cal.  63,  63 
Pac  862 ;  Porters  Bar  Dredging  Co.  v.  Beau- 
dry,  16  CaL  App.  TBI,  116  Pac.  961.  This  dis- 
poses of  all  the  material  [>olnts,  and  it  is  our 
opini<ni  that  the  defendants  have  tailed  to 
show,  In  any  particular,  that  the  court  abused 
its  discretion  in  issuing  the  temporary  injunc- 
tion. 

Tha  order  Is  affirmed. 

We  coacnr:  SHAW,  J.;  SLOSS.  J. 


PEOPXM  T.  OOATES.   (Or.  870^ 

CDistrict  Court  of  Appeal,  Third  District.  Oali- 
fomla.   Jan.  17,  1917.) 

InTOXIOATINa  IdQUDBB  ^236<8>— Keipxho 
liilQUOB  PlACI— SUFFICIBNCT  OP  EVIDENCE. 
£>7idence  held  Buffident  to  sustain  a  convic- 
tion  of  keeping  in  no-license  territory,  in  vio- 
lation Of  Act  (St  1911.  p.  602)  I  14^  a 
place  where  liquors  are  sold,  served,  or  distrib- 
uted, or  kept  for  purpose  of  sale  or  distribu- 
tion, as  agamst  contention,  the  place  being  de- 
fendant's home,  that  the  liquors  were  kept  and 
served  by  bim  "to  members  Of  his  fanuly  or 
to  Us  gnests,  as  an  act  of  hospitality/*  within 
the  wception  of  seetfon  16. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Gent  Dig.  I  Sll.] 

Appeal  from  Superior  Court,  Tehama 
Ootmty;  John  r.  WUaoa,  Judge. 

G.  H.  Coates  was  couvlcted,  and  appeals. 
Affirmed. 

M.  T.  Brittan,  ot  Marysvllle.  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones. 
VepoSj  Atty.  Gen.,  for  the  Peo^ 

HART,  J.  rnie  defendant  was  charged  by 
information  filed  in  the  superior  court  of 
Tehama  county  by  the  district  attorney  of 
said  county  with  the  violation  of  the  provi- 
sions of  section  14  of  the  local  (^tlon  law. 
known  as  the  "Wyllie  Act,"  and  upon  his 
trial  for  said  offense  was  convicted  by  the 
Jury.  He  appeals  from  the  Judgment  and  the 
order  denying  his  motion  for  a  new  trial. 

The  transcript  on  appeal  was  filed  in  this 


RBPOBTBB  (Otf. 

court  on  the  19th  day  (tf  August,  1916.  Tbe 
defendant  has  not,  however,  filed  a  brief  <w 
points  and  aatborities  In  suptwrt  of  his  ap- 
peal, nor  was  he  represented  by  counsel  when 
his  cause  was  regularly  called  for  oral  argu- 
ment  In  this  court  Tbe  Attaxaetr  Gcnoal, 
therefore,  submitted  the  case  upon  the  record. 
Sectl<»(  14  of  tbe  Wyllle  Lav  provides:  ■ 
"It  shall  be  unlawful  for  any  person,  corpora- 
tion, *  •  •  within  any  no-hcense  territory, 
to  keep,  conduct  or  estaDliab,  as  principal  or 
agent  any  place  where  alorholic  liquors  are 
sold,  served  or  distributed,  or  k^  for  the  pur- 
pose of  sale  or  dis^butitni.  except  as  provided 
m  section  16  hereof;  and  every  day  that  such 
place  shall  be  kept,  established  or  conducted 
idiall  constitnte  a  separate  offense." 

The  evidence  shows  that  the  defendant,  at 
about  the  hour  of  11  o'clock  on  the  night  of 
April  16,  1916,  was  arrested  at  his  place  of 
residence  in  the  city  of  Red  Bluff,  which.  It 
was  admitted,  Is  sltaated  vrithin  the  bound- 
aries of  no-llcense  territory ;  that,  when  the 
arrest  was  made,  there  were  three  persons 
under  the  Influence  of  Intoxicating  liquor  in 
the  front  room  of  the  house;  that  two  of 
these  persons  were  sitting  at  a  table,  with 
a  bottle  of  beer  before  them;  that  in  the 
house  were  found  several  cases  of  beer,  a 
number  of  bottles  of  whisky,  and  an  ice 
chest;  that  there  were  also  found  drinking 
glasses  and  a  number  of  empty  bottles  and 
beer  cases.  These  facts  were  brought  oat 
through  the  testimony  of  four  witnesses,  who 
were  tbe  officers  making  the  arrest.  It  fur- 
ther was  made  to  appear  that  the  defendant 
had  occopled  tbe  premises  for  about  two 
weeks  prior  to  hla  arrest,  and  that,  during 
that  period,  different  pet^le  had  been  seen, 
on  divers  occasions  and  at  varions  hours  of 
tbe  day,  entering  and  leaving  tbe  house.  Tbe 
witnesses  further  testified  that  they  found 
some  money,  amounting  to  a  little  more  than 
9Z  in  sUver  in  a  'Oittle  pitcher,"  fixed  and 
attached  in  some  manner  to  the  wall  of  tbe 
room  in  which  the  men  above  referred  to 
were  found  by  the  officers. 

The  defendant  did  not  himself  take  the 
witness  stand,  but  introduced  some  teatlmooy 
for  the  purpose  of  showing  that  the  place  or 
house  wherein  the  liquors  were  found  was 
hie  home.  Ttue  pnxtf  of  this  tact  may  be  con- 
ceded. 

The  evidence  is,  we  think,  amply  Buffldnt 
to  preclude  this  court  from  dedariog  that  by 
It  the  verdict  was  not  Justified.  Giving  the 
testimony  presented  by  the  people  full  credit 
as  we  are  bound  to  do,  dnce  the  Jury  pre- 
stunptlvely  did  so,  it  is  dear  that  tbetWrwn 
the  jury  were  Justified  in  finding  tliat,  not- 
withstanding that  the  place  where  the  liquors 
were  found  was,  as  was  the  theory  of  the  de- 
fense, the  h<Hne  of  the  defendant,  said  liquors 
were  not)  kept  and  served  by  the  accused  "to 
members  of  bis  family  or  to  his  guests,  as  an 
act  of  hospitality"  (sectlw  6,  WyUle  Law), 
but  that  he  di^>enBed  and  served  the  same  for 
money,  and  that  tbna  bis  "home"  became  "a 
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place  of  pabUc  resort"  wltMn  the  Intent  of 
tbe  law.  There  was  no  dataa  made  at  the 
trial  that  the  defendant**  act  or  acts  came 
within  any  of  the  other  exceptions  enumerat- 
ed in  sectbm  16  of  said  law. 

The  tnstnictloiiB  and  the  rallngB  of  tbB 
court  touching  the  evidence  have  been  care- 
fully exandned,  and  In  tbxm  no  errorn  have 
been,  foimd.  33ie  charge  of  the  coort  with 
deanieas  explained  to  the  Jnry  werr  prin^ 
dple  of  law  pwtlnent  to  tbe  lasnes. 

TbB  defMdant  appears  to  have  been  ac- 
corded a  perfectly  fiilr  and  Impartial  trial. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 


We  cencnr: 
NBTT,  J. 


CQIPMAir,  P.  J.;  BUIU 


PEOPLE  T.  MAGEI.   (Op.  356.) 
^District  Ooart  of  Appeal,  Third  District.  Oal- 
ifomia.   Jan.  17.  1917.) 

Assault  and  Battebt  «=»92— Assault  with 
Deadly  Wkapons  —  Sufficiknot  of  Evi- 

-  DENCE. 

Evidence  held  sufficient  to  soitain  a  con- 
viction of  assault  with  a  deadly  weapon. 

pSd.  Note. — For  other  cases,  see  *TWiilt  and 
Battery,  Gent  Dig.  IS  137-139.] 

Appeal  frffiu  Snperlor  Court,  Shasta  Coun- 
ty; James  O.  Bstej^  Judge. 
AnBrea  Magrl  was  cwivlcted,  and  appeals. 

Affirmed. 

U.  S.  WeM>,  Att7.  Gen.,  and  J.  Charlee 
JoaeB,  Deputy  Atty.  Oen.,  for  the  Pet^deu 

HART,  J.  The  conviction  complained  ^of 
here  Is  of  the  crime  of  assault  with  a  deadly 
weapon  and  was  obtained  under  an  informa- 
tion, filed  by  the  district  attorney  of  Shasta 
county,  in  tbe  superior  court  thereof,  charg- 
ing the  de^ndant  with  the  crime  of  assault 
.with  a  deadly  weapon  with  the  intent  to  kill 
and  murder  one  P.  Delia.  Hbe  appeal  Is 
from  tbe  Judgment  and  the  order  disallowing 
tbe  Uefendant's  motion  for  a  new  trial.  Ttie 
clerk's  transcript  was  filed  in  this  court  on 
May  1,  1916,  and  that  of  tha  court  reporter, 
prepared  in  accwdance  with  sections  1247 
and  1247a  of  the  Penal  Code,  was  likewise 
filed  on  June  7,  1916. 

Tbe  defendant  has  filed  no  brief  or  points 
and  authorltie<»,  and  was  not  represented  by 
counsel  when  the  cause  regularly  came  on 
and  was  called  up  for  hearing  and  oral  argu- 
ment before  this  court.  Under  these  drcum- 
stances  there  was  open  to  the  Attorney  Gen- 
eral either  one  of  two  courses  <mly,  viz. :  (1) 
To  more,  upon  notice,  for  a  dismissal  of  the 
appeals ;  (2)  the  submission  of  the  cause  for 
decision  upon  the  record.  The  latter  course 
was  adopted  by  the  Attorney  General,  hence 
an  examination  of  the  record  la  required. 

Tbe  assault  charged  occurred  at  a  place 
called  Motion,  in  Shasta  oounty,  on  the  16tb 
day  of  December,  1915.  There  is  testlmwy 


discloaed  by  the  record  nUdi.  tt  believed  by 
ttte  Jnr7,  as  frmn  their  verdict  it  most  be 
assumed  ttiat  It  vaa,  warranted  fim  filling  of 
these  facts:  That  tbe  prosecotlng  irltnras, 
one  P.  Delia,  had  been  working  in  a  mine  lo- 
cated a  short  distance  from  Uotlon;  that  he 
ceased  working  In  said  mine  on  the  14th  day 
of  December,  1915,  receive  from  the  compa- 
ny owning  the  mine  a  check  fOr  the  sum  of  ^ 
In  the  payment  for  wages  due  him,  and,  on 
the  16th  day  of  December,  191S|  accompanied 
by  a  mine  laborer  named  0*Hara,  1^  Ooram, 
to  wbSf^  place  he  went  from  the  mine  Qn  the 
day  he  quit  work,  started  to  go  by  foot  to 
Iron  Mountain,  In  said  county ;  that,  on  their 
way  to  Iron  Uduntain,  the  two  men  stopped 
at  Motion,  where  tlie  defiemdant  was  then  en- 
gaged as  a  bartender  in  a  salomi;  that  the 
defendant  and  his  wife  lived  In  the  building 
In  which  said  saloon  business  was  carried  on; 
that  Delia  and  O'Hara  had,  a  number  oC 
drinks  at  the  saloon,  being  waited  tm  by  the 
accused,  and  also  were  served  with  a  lunch 
by  the  defendant;  that,  shortly  after  eating 
the  lunch,  O'Hara  proceeded  on  his  Journey, 
while  Delia,  who  is  an  Italian,  remained  at 
the  saloon ;  that  the  defendant,  also  an  Ital- 
ian, and  Delia  thereafter  had  several  drinks 
and  conversed  about  the  "old  country";  that 
Delia  asked  Magrl  to  cash  his  check  for  $25, 
saying  that  be  wouM  then  pay  for  the  drinks 
and  lundi  with  which  he  had  been  served; 
that,  at  about  this  time,  Delia  made  some  ref- 
erence to  the  defendant's  brother,  with  whom 
Delia  claimed  some  acquaintance,  and  that 
thereupon  the  defendant  became  very  angry 
and  ordered  Delia  to  leave  the  saloon;  that 
Delia  then  turned  toward  the  front  door 
through  which  exit  from  the  saloon  was  nec- 
essary, bis  back  being  toward  the  bar  and  the 
defendant;  that  the  latter  thereupon  fired 
at  Delia  with  a  shotgun,  the  shots  entering 
the  upper  part^  of  Delia's  body  and  inflicting 
two  wounds,  to  wit,  one  Just  at  the  edge  of 
tbe  shoulder  blade,  and  the  other  at  the  up- 
per edge  of  the  collar  bone,  both  wounds  being 
round  or  In  circular  form  and  one  measuring 
1%  inches  In  diameter;  that  immediately 
after  being  shot  DeUa  left  the  saloon  and 
was  finally  taken  on  a  train  to  Redding, 
thence  to  the  county  hospital,  where  he  re-' 
malned  and  was  treated  for  several  weeks. 
Thus  it  is  manifest  that  no  claim  could  well 
be  orged  in  this  court  that  the  verdict  does 
not  receive  sufficient  suK>ort  fnxn  the  evi- 
dence. 

The  court's  charge  to  tbe  Jury  has  been 
examined  with  care,  and  such  examination 
has  convinced  us  that  it  was  full,  fair,  and 
faultless  In  the  statement  of  all  the  principles 
of  law  essential  to  an  enlightened  considera- 
tion by  tbe  Jury  of  the  evidence  and  all  the 
issues  of  fact  developed  thereby. 

Nor  have  we  in  our  examination  of  the  rec- 
ord (which  has  been  Just  as  thorough  as  If 
the  case  had.  been  brlefcU  or  otlierwlse  ar* 
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gned  ta  beliatf  of  the  mcciue^  found  Jiurtifl- 
cation  for  dec3arlng  tbat  any- of  the  rol^igs  of 
the  eoDrt  admitting  and  excliidlng  testimony 
InTtdved  snbstantlal  or  prejudicial  error.  On 
the  whole,  the  defendant  Beems  to  have  been 
accorded  a  fair  and  Impartm  trial,  and,  we 
may  add,  ms,  under  the  evidence  as  It  ap- 
pears to  OS,  exceedingly  fortonate  In  secnrinK 
a  verdict  adjndging  him  guilty  of  en  offiense 
of  less  gravity  and  carrying  wltti  it  a  i>enalty 
of  much  leas  severity  than  that  of  the  crime 
BpedflcaUy  charged  in  the  Information. 
The  Judgment  and  the  order  are  aOixmed. 

We  concur:  OHIPUAN,  P.  J.;  BUB- 
NBTT,  J. 


HAKBELL  v.  FBSSNO  TBAOTION  Oa 
<01v.  188S.) 

(District  Court  of  Appeal,  Flnt  District,  OaU- 
fcuuia.    Jan.  12,  1&17.    Rehearins  Deoied 
by  Supreme  Court  March  12,  1817.) 

1.  EviinEffCB  4s>G07— Ykbdxot  —  Wixoht  of 

BVIDBROI. 

Where  plainti£F*B  testimon;  Is  supported  in 
eome  decree  by  testimony  of  another  witness 
and  other  circumstances  in  the  cue,  It  cannot 
be  said  tbat  there  is  insufficient  evidence  to  sup- 
port verdict,  even  though  the  greater  number 
of  witnesses  testified  otherwise. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2449.] 

2.  Cabbiebs  <C=984S~-Injubzss  to  Passergebs 
— contbibutoby  nbouakncb— ficadiho. 

In  an  action  for  injuries  sustained  by  i^in- 
tiff  in  alighting  from  a  street  car,  an  answer 
consisting  of  a  general  denial  and  allegation  of 
contributory  negligence,  which  was  specifically 
alleged  to  consist  io  plaintiff's  injurinfc  himself 
by  his  own  act  after  he  had  fully  alighted,  ia 
not  a  plea  of  contributory  negligence,  not  being 
a  plea  in  confession  and  avoidance. 

[Ed.  Note.— For  other  cases,  see  Garriere, 
OeoL  Dig.  I  1388.] 

3.  Oabbzbbs  «=>838(1}— Injubies  to  Pabskn- 

eXBS    —    CDNTKIBlfTOBT    NEGUOSnCB  IN 

AUQETino  TBOU  Stbeet  C&S. 
In  an  action  to  recover  for  injuries  due  to 
starting  a  street  car  before  passenger  bad  alight' 
ed,  contributory  n^Iigmce  cannot  be  based  ui>- 
on  the  manner  in  which  paasengw  alights  from 
car. 

[Ed.  Note.— For  other  cases,  ese  Oerriexs, 
Cent.  Dig.  I  ISSSv] 

Appeal  from  Superior  Court,  Fresno  Ooun- 
ty ;  George  E.  Church,  Judge. 

Action  by  R.  G.  Harrell  against  the  Fresno 
Tractlim  Company.  Judgment  for  plalntlfC, 
and  defendant  appeals.  Affirmed. 

Everts  &  Ewlng  and  Short  &  Sutherland, 
all  of  Fresno  (Carl  K.  Lindsay,  of  Fresno, 
of  counsel),  for  appellant  Harris  A;  Bay- 
hurst,  of  Fresno,  for  reqKmdmt 

RICHABDS,  J.  This  Is  an  appeal  from 
a  judgment  in  the  plaintiff's  ftvor  for  the 
sum  of  $1,600  and  costs  of  suit  in  an  action 
brought  to  recover  damages  for  personal  In- 
juries. 

The  plaintiff  alleged  In  his  complaint  Uiat 
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he  was  a  passenger  for  Ure  wtm  one  of  tibe 
cars  of  the  defendant  operated  along  and 
upon  the  streets  of  Fresno ;  Out  whea  the 
car  had  proceeded  along  its  route  to  a  cer- 
tain street  it  stopped  to  raable  die  plataitllt 
and  other  passengers  to  alight  ttkerefrom; 
that  whUe  the  plaintiff  was  In.  the  act  of 
alighting  fnsn  said  car,  and  wbUe  partly 
thereon,  having  his  left  foot  upon  the  ground 
and  his  right  foot  iqwn  the  running  board, 
and  while  still  boldliw  on  to  the  tiprlght 
stanchion  wltti  his  right  hand*  tike  employfia 
of  ttie  defendant  in  charge  of  the  car  mg- 
llgently  caused  the  aaid  car  to  be  suddenly 
and  violently  started  forward,  canring  th^ 
plaintiff  to  be  thrown  to  the  ground,  break- 
Ing  his  left  leg  and  causlDg  other  Injuries 
and  damages  as  detailed  In  the  complaint 

The  answer  of  the  defendant  admitted  that 
the  plaintiff  had  be«i  a  passenger  upon  its 
said  car,  but  denied  that  the  car  had  been 
started  until  after  Oie  defendant  had  fully 
alighted  and  separated  himself  from  the  car. 
The  answer  also  undertook  to  set  up  tbat 
the  plaintiff  had  been  guilty  of  contributory 
negligence,  which  was  Q)eclflcally  allied  to 
have  c<»ulBted  in  the  plaintiff  havii^  fSlltti 
and  Injured  himself  by  bis  own  act  after 
he  had  fully  aUghted  from  the  car  and  ceas- 
ed to  be  a  passenger  thereon. 

Upon  the  Issues  as  thus  defined  flie  cause 
went  to  trial,  whlA  resulted  In  the  judg- 
ment In  plaintiff's  favw,  from  wtdch  thla 
appeal  has  been  taken. 

[1]  The  first  contention  vt  the  appellant  Is 
that  the  evidence  is  Insufficient  to  suppmt 
the  judgment;  but  in  view  ct  the  fact,  as 
shown  by  the  record,  thKt  the  plaintiff  tes- 
tified circumstantially  to  the  manoer  'In 
whldi  his  injuries  bad  occurred,  and  in 
which  they  were  caused  by  the  negligence 
of  the  defendant's  employes  in  starting  the 
car  while  he  was  in  the  act  of  alighting 
from  it  as  set  forth  in  his  complaint — in 
which  testimony  he  was  supported  in  some 
degree  by  the  testimony  of  another  witeees 
and  by  certain  other  clrcnmstanoes  In  the 
cose — It  cannot  be  said  that  the  verdict 
would  not  be  sufficiently  supported  by  such 
evidence  If  the  jury  saw  fit  to  give  greater 
credence  to  it  than  to  that  of  the  greater 
number  of  the  defendant's  witnesses.  There 
Is  no  merit  therefwe  In  Hie  Kdsintitt's  first 
contention. 

[2]  The  iQipellant  further  contmds  that 
the  court  erred  In  giving  certain  ins  trac- 
tions to  the  jury  relating  to  the  subject  at 
contributory  negligence.  Passing  for  the  mo- 
ment the  question  of  the  alleged  defects 
In  these  Instructions,  we  have  failed  to  find 
anything  In  the  record  which  would  require 
the  giving  of  any  Instructions  whatever  upon 
the  subject  of  contributory  negligence.  It 
Is  true  that  the  defendont  In  its  answer  un- 
dertook to  plead  that  the  plaintiff  had  been 
guilty  of  contributory  negligence ;  but  in  so 
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d<diig  It  had  Bet  forth  Bpedflcall;  wher^ 
SDch  alleged  contributory  negligence  con  slat- 
ed, Viz.  that  the  plaintiff  had  fallen  and  In- 
jured himself  by  his  own  act  and  after  his 
contact  with  the  car  had  ceased  and  his 
relations  to  the  defendant  as  a  passenger  up- 
on said  car  had  been  fully  terminated.  It  Is 
clear  that  these  alleged  acta  of  the  plaintiff 
could  not  by  any  posslblll^  be  contributory 
negligence  for  the  simple  reason  that  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff Is  In  Its  very  essence  predicated  upon 
conceded  negligence  on  the  defendant's  part 
while  the  plaintiff's  relation  to  it  as  a  paa- 
senger,  and  its  resulttog  duty  to  him  as  suoh, 
were  stUl  existent  Tbe  plea  of  contributory 
negligence  Is,  In  other  words,  a  plea  of  con- 
fession and  avoidance,  and  hence  could  uot 
arise  under  the  circumstances  set  forth  ip 
the  defendant's  answer.  Crabbe  t.  Mammoth 
Channel  G.  M.  Co.,  168  Cal.  500,  143  Pac. 
714. 

[3]  The  appellant,  however,  Insists  that  the 
plaintiff  himself  Introduced  the  element  of 
contributory  negligence  into  the  case  by  his 
testimony  detailing  his  manner  of  alighting 
from  the  car.  The  plaintiff  In  that  respect 
testified  that  In  getting  off  the  car  he  placed 
his  left  foot  first  upon  the  ground  and  had  Ms 
right  foot  upon  the  running  board  of  the  car, 
with  his  right  hand  holding  its  stanchion,  at 
the  time  tbe  car  started.  He  was  thus  fac- 
ing backward  Instead  of  forward  while  In 
the  act  of  alighting.  But  the  undisputed 
evidence  both  of  the  plaintiff  and  of  tbe  wit- 
nesses for  the  defendant  was  that  he  was 
otherwise  using  gr^t  care  In  getting  off  the 
car,  which  the  plaintiff  swore  was  due  to 
the  fact  that  his  left  leg  long  years  before 
had  been  injured  during  the  OItU  War,  and 
was  therefore  shorter  and  weaker  than  the 
right  leg.  which  cause  him  customarily  to 
put  his  left  leg  down  first  In  getting  off  cars, 
and  hence  to  face  backwards  In  alighting. 

We  fail  to  perceive  how  the  manner  of  the 
plaintiff  In  alighting  from  the  car  would  con- 
BtltDte  contributory  negligence  on  his  part. 
It  was  the  duty  of  tbe  d^ndant  to  hold  Its 
car  In  a  standing  poiritlon  until  he  had  fully 
alU^ted  txom  It,  and  the  plaintiff  In  getting 
oS  the  car  had  a  rl^t  to  rely  iipcm  the  full 
perfomunce  of  that  duty  on  the  defendant's 
imrt ;  and  this  being  so,  his  ad;  In  gettii^ 
the  car  In  the  manner  In  whldi  he  did, 
due  to  his  crippled  physical  condition,  could 
not  be  contributory  negligence  on  his  part. 
We  are  still  therefore  In  the  positiffia  of  be- 
ing unable  to  percrive  how  the  subject  of 
contributory  negligence  could  be  an  issue  In 
the  case  so  as  to  require  the  giving  of  any 
instmctlonB  upon  that  anbject 

In  spite  of  this  condition  of  the  case,  how- 
erer,  both  of  the  parties  submitted  instmc- 
tions  to  the  court  upon  the  subject  of  am- 
trlbntory  ne^igenoe,  and  tbe  court  gare  the 
instructions  asked  by  both  of  the  parties  to 
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the  case.  We  have  examined  the  entire 
body  of  the  Instructions  thus  given  to  the 
Jury,  and  are  of  tJie  opinion  that  takeq  as  a 
whole  they  fairly  set  forth  the  law  of  con- 
tributory negll^nce;  and  we  are  also  of 
the  opinion  that  even  If  they  did  not  quite 
folly  and  fairly  do  so  the  defendant  was 
not  prejodlcially  affected  by  that  fact  in 
view  of  what  has  heretofore  been  said  as 
to  tbe  absence  of  such  an  issue  la  tbe  case. 

There  being  no  other  error  oomplained 
of,  the  Judgment  is  afOrmed. 

We  concur:  UQNNON,  P.  J.;  KERRI- 
GAN, J. 


Ex  parte  SAUL.   (Cr.  B34.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Jan.  17,  1917.) 

1.  COKTMPT  «=>64— PUNIHHMBNT— CoimWU* 

INO  Order— PowEE  to  Obkt  Coubt. 
A  continuing  order  of  imprisonment  for  con- 
tempt, conditional  upon  a  compliance  with  the 
direction  of  the  court,  can  only  be  lawfully  en- 
tered where  it  appears  that  it  is  within  tbe 
power  of  the  par^  to  comply  with  tbe  court's 
mandate,  and  that  he  willfolly  refuses  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Otmtsmpt, 
Cent  Dig.  H  202-^09.] 

2L  Habeas  Coaptrs  «=926(1>~Rioht  to  Bx- 

UBF— lUPBISONHBNT  lOB  CoHmUPT  —  AT- 
TEMPT  TO  COUFLT  WITH  COUBl'S  ObUEB. 

Where  a  father  had  been  committed  for  con- 
tempt in  refusing  to  deltver  to  his  divorced  wife 
the  child  whose  custody  was  awarded  to  tbe 
wife  until  he  should  complv  with  the  court's 
order,  showed  that  the  child  was  In  a  foreign 
country  with  his  sister,  and  that  he  had  sent 
mo  ley  for  her  transportation  and  requested  that 
she  be  sent  back,  it  appears  that  be  can  no  lon- 
ger comply  with  the  order  of  the  court,  and  he  is 
entitled  to  his  discharge  on  habeas  corpus  under 
Pen,  Code,  S  1487,  authorizing  the  disdiarge 
where  the  unprisonment  was  at  first  lawful,  but 
by  some  act,  omission,  or  event  since,  the  party 
has  become  entitled  to  discharge. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §S  21,  28,  30.] 

Application  by  John  E.  Saul  for  a  writ  of 
habeas  corpus  to  procure  his  discharge  from 
custody  under  an  order  committing  bim  for 
contempt  of  court  Petition  granted,  and 
petitioner  discharged  from  custody. 

Arthur  B.  T.  caiapman.  of  Los  Angelee, 
PrecUIa  L.  BandoliOi,  and  WUliam  Lewis,  of 
Los  Angeles,  tor  vetStioaex.  H.  O.  Bedwlne, 
of  Loa  Aisles,  tor  reqjtondent. 

JABfBS,  J.  Petitioner  la  a  defendant  in 
a  divorce  action  brought  by  his  wife,  There 
wore  several  dilldreu  of  the  marriage,  among 
them  a  girl  Dinah  Saul,  aged  13  years.  The 
superior  court,  after  making  an  order  giving 
the  custody  ot  Dinah  Saul  to  the  mofber,  took 
proceedings  in  contempt;  against  the  petition- 
er because  of  his  alleged  act  In  refusing  to 
deliver  the  custody  of  the  said  Dinah  Saul 
to  the  mother  as  ordered.  In  the  contempt 
proceeding  it  was  determined  that  this  peti- 
tioner had  then  the  ability  to  produce  IHnah 
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Saul,  but  tbat  he  willfully  refused  so  to  do, 
and  the  judgment  was  that  he  be  imprisoned 
by  tbe  sheriff  until  he  should  comply  with 
the  order  of  the  court.  Petitioner  was  so 
Imprisoned  and  has  remained  In  Jail  for  a 
period  of  about  six  months,  haviuK  made 
TariouB  applications  for  his  dlschar^  here- 
tofore by  habeas  corpus.  As  appears  from 
the  petition  filed  herein,  he  lately  made  an 
application  to  the  superior  court  to  be  dis- 
charged on  the  ground  that  he  had  not  now 
the  ability  to  obey  the  order,  and  upon  the 
denial  of  that  petltlou  he  came  here  under  a 
like  showing,  upon  which  we  Issued  the  writ 
At  the  hearing  hereof  petitioner  offered  in 
evidence  letters  and  cablegrams  which  show- 
ed that  Dinah  Saul  was  in  England,  and  that 
there  had  been  sent  to  her  on  petitioner's 
behalf  money  with  whldi  to  pay  for  her  re- 
turn passage,  together  with  urgent  requests 
that  she  come  back  to  liOs  Angeles.  Petition- 
er orally  testified  that  before  the  order  com- 
mitting him  for  contempt  was  made,  the 
minor  with  his  knowledge  had  left  the  state 
and  country  and  had  gone  to  Southport, 
England,  to  live  with  petitioner's  dster. 

[1  ]  It  is  questionable  as  to  whether.  If  the 
superior  court  was  furnished  with  the  evi- 
dence that  the  child  iros,  at  the  time  the 
commitment  was  made,  out  of  the  country 
and  in  England,  it  would  have  had  authority 
to  make  the  order  which  was  made,  because 
It  would  then  have  been  clear  that  the  then 
present  ability  of  Saul  to  produce  the  child 
was  lacking.  The  court  might  well  have 
punished  the  petitioner  for  contempt  of  its 
order  in  procuring  the  child  to  be  sent  out  of 
the  country,  but  no  Judgment  of  that  kind  is 
bm  involved.  A  continuing  order  of  Impris- 
onment In  a  contempt  proceeding,  conditional 
upon  a  compliance  being  made  with  the  di- 
rection of  the  court,  can  only  be  lawfully  en- 
tered where  It  appears  that  It  is  within  the 
power  of  the  party  to  obey  the  court's  man- 
date, and  that  he  willfully  refuses  so  to  do. 
Ex  parte  Overend,  122  Cal.  201,  64  Pac.  740. 

[2]  Passing  tbe  question,  however,  as  to 
whether  the  original  commitment  was  made 
in  a  proper  case  (and  conceding  that  it  was), 
it  now  appears  that  tbe  petitioner  hu  made 
every  reasMiable  eflCort  to  «>mp]y  wlUi  the 
order  ot  court,  and  that  bis  failure  to  now 
produce  tbe  child  la  dne  to  condlUona  wbldi 
he  cannot  control.  It  places  tbe  case  directly 
within  tbe  provlalonB  of  section  1487  of  the 
Penal  Code  as  entitling  tbe  petitioner  to 
discharge,  where  "the  tmprlsonment  .was  at 
first  lawful,  yet  by  some  act,  omission,  or 
ereat  whi<^  baa  taken  place  afterwards,  tbe 
party  baa  become  entitled  to  a  dlacbarge." 
If  tbe  petitioner  were  required  to  continue  In 
custody  of  tbe  sheriff  there  appears  no  means 
within  his  readi  by  whldi  he  can  furnish 
ei^denoe  of  ai^  condition  which  will  satisfy 
tbe  judgment  of  the  siQ>erior  court  There 
la  no  doubt  at  all  (tf  tbe  power  of  the  superior 
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court  to  punish  for  MHitempt  la  such  caaea 
and  to  enforce  its  Judgments,  but  It  cannot 
cause  tbe  Imprisonment  of  a  person  Indefi- 
nitely where  he  has  not  the  ability  to  make 
compliance  with  an  order  of  court,  however 
r^rehenslble  may  have  been  his  conduct  In 
the  first  instance  in  creating  the  very  condi- 
tion wtakli  renders  auch  compliance  impoesi- 
ble; 

It  is  ordered  that  the  prayer  of  the  petition 
be  granted,  and  that  petitioner  be  dlsdiarged 
from  the  custody  of  the  sheriff.  This  order 
Is  made  without  prejudice  to  the  right  of  the 
superior  court  to  further  deal  with  the  mat- 
ter of  the  custody  of  Dinah  Saul,  or  enforce 
by  contempt  proceedings  any  orden  properly 
made  In  that  relation. 

We  concur:   CONREY,  P.  J.;  SHAW,  J. 


PEOPLE  V.  BIPPB.    (Or.  6S8.) 

(District  Court  of  Appeal,  Hirst  District,  Ca\- 
ifomia.  Jan.  12.  1917.  Bdiearing  Denied 
Feb.  9,  1917.  Duied  by  Supreme  Court 
March  12,  19170 

1.  Faub  PBBnuiBis  4«uai  -OujnoinoT  or 

Infobkation. 
Informatim  charging  defendant  with  obtain- 
iog  property  by  false  pretenses  by  iniiucing  the 
sjgntcg  of  a  note,  bat  not  aUegina  note  to  have 
ever  been  delivered  to  payee,  failed  to  diarge 
any  offense. 

[Ed.  Note^For  other  cases,  aee  Falas  Pre- 
tenses, Gent  I^  I  46.] 

2.  INDICTUEITT  AND  ItTFOBlCATXOIV  «Sb161(5)— 
AUENDMEHT  OF  IlTro&HATION  —  OBTAIMZHO 
PaOPEBTV  BT  PAIfiB  PaCTBNSBS. 

Where  Information  charging  defendant  with 
obtaining  money  by  false  pret^ses  by  induc- 
ing the  signing  of  a  note,  but  not  alleging  note 
to  have  been  delivered  to  payee,  amendment  al- 
leging that  defendant  delivered  it  to  payee,  to 
brmg  it  within  definition  <^  the  crime  under 
Pen.  Code,  {  632,  and  of  personal  property  by 
section  7,  subd.  12,  was  permissible,  and  did 
not  charge  a  different  offense,  it  being  founded 
upon  the  same  preliminary  examination. 

[Ed.  Note.— -For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  B19.] 

3.  CaiKINAL  liAW  «s>376— Etidbncb— PU- 
SUUFTIOn  ow  Dbrnoast's  Oood  Gbabac- 

IKB. 

The  good  character  of  an  aceosed  person  is 

presumed,  and  cannot  be  contradicted,  unless 
the  defendant  first  puts  it  in  issue,  but  this  does 
not  apply  where  defendant  offers  himself  as  a 
witness;  Coda  Civ,  Proe.  i  2051,  then  making 
him  subject  to  the  same  rules  as  other  wit- 
nesses. 

[Ed.  Notew— 'For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  886-88041,  848.} 

4.  Cbiminal  Law  €=»829(1)— Iksteuctiohs— 
Rbqubsts— Mattebs  Covbsbd  bt  Chabqe. 

Where  a  requested  instructira  in  so  far  as  it 
was  correct  was  covered  by  the  general  diarge, 
it  waa  [ffoperly  ref  need. 

[Ed.  Note.— For  other  casea,  aee  Ozimfnal 
L^w.  Cent  Dig.  I  2011.] 

Appeal  from  Superior  Oooit,  Fresno  Coun- 
ty ;  Qeo.  B.  Cburch,  Judge. 

Herman  H.  Rlppe  was  convicted  of  obtain- 
ing property  by  false  pretoues,  and  anieals 
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from  Jodsment  and  from  ocder  denying  new 
triaL  Affirmed. 

D.  T.  Winne,  J.  O.  Traber,  and  A.  Enien- 
huTg,  all  of  Fresno,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  John  H.  Rlordan,  Dep- 
iit7  Atty.  Gen.,  tor  the  People. 

LBNNON,  p.  J,  [1]  The  Information  orig- 
inally filed  against  the  defoidant  in  this  case 
attempted  to  charge  him  with  the  crime  of 
felony,  viz.,  obtaining  money  by  false  pre- 
tenses. The  diargtng  part  of  the  Informa- 
tion In  substance  alleged  that  the  defendant 
wUlfolly  and  knowing  by  cotaln  false  and 
fraudulent  represoitatlons  Induced  certain 
parties  to  stgn  a  promissory  note,  payable  to 
the  Fanners'  National  Bank  of  Fresno,  in 
the  sum  of  ¥2S0,  and  that  they  ivere  thereby 
"defrauded,  damaged,  and  prejudiced."  It 
will  be  noted  that  the  Information  did  not  al- 
lege nor  attonpt  to  allege  that  the  note  In 
question  had  ever  been  delivered  to  the 
payee.  No  demurrer,  however,  was  Interpos- 
ed to  the  informaticm,  and  upon  his  arraign- 
ment the  defendant  pleaded  "not  guilty." 
When  the  case  came  on  for  trial  and  before 
the  impanelm^t  of  the  ]ury  the  district  at- 
torney called  the  attention  of  the  trial  court 
to  the  fact  that  the  Information  failed  to  al- 
lege that  the  defendant  had  actually  obtain- 
ed possession  of  the  note  which  was  the  sub- 
ject-matter of  the  alleged  false  pretenses, 
and  thereupon  asked  leave  to  file  an  amend- 
ed information,  which  would  cure  the  obvi- 
ous defect  in  the  original  Information,  by  an 
addlti<mal  allegation  to  the  effect  that  the 
note  in  question  when  signed  was  delivered 
to  the  defendant,  and  by  him  in  turn  deliv- 
ered to  the  payee  therein  named.  The  appli- 
cation to  thus  amend  was  resisted  upon  the 
ground  that  the  pr(^sed  amendment  would 
operate  to  charge  the  defendant  with  an  of- 
twae  different  from  that  charged  in  the  orig- 
inal Information  and  not  shown  by  the  evi- 
dence taken  at  the  preliminary  examination, 
iind  therefore  in  contravention  of  the  provi- 
sions of  section  lOOS  of  the  Penal  Oode. 
Upon  the  overruling  of  this  objection  the 
amended  Information  was  filed,  and  upon  his 
arrai^ment  the  defendant  again  pleaded 
"not  guilty,"  with  the  privilege  of  later  with- 
drawing his  plea  and  Interposing  a  demurrer 
if  his  counsel  deemed  andtx  a  course  advis- 
able. The  case  was  then  continued  for  trial 
to. a  day  and  date  satisfactory  to  counsel  for 
the  defendant,  and  ultimately  came  to  trial 
with  no  demurrer  interposed,  and  the  plea  of 
"not  guilty"  still  standing.  Upon  his  trial 
the  defendant  was  convicted,  and  he  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

That  the  evidence  Is  suffldctot  to  support, 
the  Judgment  and  verdict  is  not  disputed, 
and  the  only  points  urged  for  a  reversal  are 
that  the  court  erred  In  permitting  the  amend- 
ed information  to  be  filed  and  In  refusing  a 
certain  requested  instruction. 


T.  BIPPB  SOT 

[2]  While  the  Informatloa  as  orldnally 
filed  did  not  state  faicts  sofllcient  to  omstl* 
tnte  an  offcose  known  to  the  law  (Pe<vle  t. 
Oasson,  27  GaL  App.  28, 148  Pac.  810>,  n«ver> 
thdesa  It  did  attBorpt  to  diarge  the  cilme  of 
"obtalnlnc  property  fUse  pretenses,"  and 
the  amended  Information  did  no  more  than 
show  by  a  proper  allegation  that  the  note 
which  was  the  rabject-matter  of  the  false 
pretenses  had  become  "property"  within  the 
meaning  of  section  632  of  the  Ptenal  Code, 
which  defines  the  offense  of  obtaining  prop- 
erty by  false  pretenses  (People  t.  Gassou, 
sopra;  Pen.  Code,  |  7.  sobd.  12).  Obviously, 
therefore,  the  amended  Information  did  not 
<^rge  an  otteaoB  different  from  that  at- 
tempted to  be  enlarged  In  the  original  Infor- 
mattcm,  whl(A  was  admittedly  foimded  upon 
the  evidence  taken  at  the  preliminary  exam- 
ination, and  oonsequraitly  the  filing  of  the 
amended  Information  neither  prejudiced  the 
defendant  nor  contravened  the  provisions  of 
section  1006  of  the  Penal  Oode. 

[3]  The  (xmtCTtlon  ttiat  the  trial  oonrt  over 
objection  permitted  evldcuoe  of  the  generally 
bad  reputation  of  the  defendant  In  the  al>- 
aence  of  an  endeavor  m  Ills  part  to  establish 
in  evidence  his  general  good  reputation  is  not 
sustained  by  the  record,  which  in  this  behalf 
shows  that  s(dely  for  the  purpose  of  im- 
peaching the  testimony  of  the  defendant,  who 
took  the  stand  as  a  witness  in  his  own  behalf, 
the  district  attorney  called  and  Interrc^ted 
several  witnesses  concerning  the  general  rep- 
utatlon  of  the  defendant  for  "truth,  honesty, 
and  Int^rlty."  Ordinarily  It  Is  the  rule 
that  the  good  character  of  a  defoidant  Is 
presumed,  and  cannot  be  impaired  by  evi- 
dence to  the  contrary,  unless  the  defendant 
elects  and  is  permitted  in  the  flnat  Instance 
to  put  it  In  issue  by  Introducing  evidence  of 
good  character  in  aid  of  the  presumption 
(People  V.  Pair,  43  Cal.  137,  149) ;  but  that 
rule  has  no  application  where  the  defendant, 
as  he  did  here,  offers  himself  as  a  witness, 
for  he  then  puts  In  issue  bis  charactw  for 
truth,  honesty,  and  Integrity,  and  thereby 
subjects  himself  as  a  witness  "to  the  same 
rules  for  testing  his  credibility  before  the 
Jury  by  Impeachment  or  otherwise  as  any 
other  witness."  Code  Olv.  Proc.  {  2051 ;  Peo- 
ple V.  Arnold,  116  Oal.  082,  48  Pac  803. 

[4]  The  requested  instruction  which  was 
refused  by  the  trial  court  was,  in  so  far  as 
It  correctly  stated  the  law,  covered  by  the 
charge  of  the  court,  and  conceding  that  the 
defendant  was  entitled  upon  request  to  an 
instruction  uiwn  the  subject-matter  not  cov- 
ered by  the  charge  of  the  court,  nevertheless 
tt  was  conceded  upon  the  oral  ailment  of 
the  case  that  the  requested  instruction  which 
attranpted  to  cover  that  particular  subject- 
matter  was  BO  ambiguous  as  to  render  tt  a 
defective  statement  of  the  law  and  meaning- 
les&  This  being  so,  it  was  rightfully  refus- 
ed. People  T.  CarroU,  82  Cat  668,  28  Fac: 
600u 


Digitized  by  Google 


508 


163  PACIFIC  BBPOBTEB 


(CaL 


The  Judgment  and  tx6a  appealed  from  are 
afflrmed. 


We  ooacoR 

GAN,  J, 


BIOHABOSf  J.;  KSaBI- 


PBOPLB  T.  TUGWELL.    (Or.  496.) 

fDiBtrict  Coart  of  Appeal,  Second  District,  Oal- 
ifornia.   Jan.  16.  1917.   Rehearing  Denied 
b;  Supreme  Gomt  March  15.  1917.) 

1.  Obiminal  Law  «=>1186(4)  —  Appeai.  — 
Ha RU LESS  Ebbob— Misconduct  of  Jdbob. 

The  action  of  a  juror  in  a  prosecution  for 
murder  in  Tisiting,  after  the  court  had  refused 
to  make  an  order  permitting  a  view  of  the  prem- 
iaea  hj  the  Jury,  the  scene  of  the  crime,  tiie 
condition  oC  which  had  so  dianged  between  the 
commisaion  of  the  crime  and  the  trial  that  no 
infonnati(m  substantiating  or  contradicting  the 
witnesses  for  the  people  c(nild  then  be  gained, 
while  an  irregularity  deserving  of  severe  censure, 
does  not,  under  Const  art.  6,  9  pndiibiting 
reversal  for  errors  from  which  the  court  Is  con- 
vinced no  miscarriage  of  justice  r^ulted,  require 
a  reversal  of  the  couvictioQ  for  manslaughter. 

2.  Cbiminal  Law  «=9635— Public  Trial  — 
Obdeb  to  Cleab  COUB3SOOU— Dibtubbance. 

Where  the  court,  because  of  a  disturbance 
among  the  spectators  which  interfered  with  the 
orderly  conduct  of  a  trial  for  murder,  ordered 
the  gallery  to  be  cleared,  which  was  done,  leav- 
ing about  15  spectators  in  the  courtroom,  and 
thereafter  the  door  from  the  main  ball  to  the 
courtroom  was  locked  and  kept  locked  until  aft- 
er a  noon  recess,  but  another  door  was  left  open, 
through  whidi  persons  could  and  did  fo  and 
come,  the  accused  was  not  deprived  of  bis  right 
to  a  public  triaL 

[Ed.  Note.— For  other  eaaes,  Me  Orlndnal 
Law,  Gent.  Dig.  {  1452.] 

8.  Obdonai.  Law  «=>635— Gomnjor  or  Tual 

— BSMOVINO  Spbciatobs. 
The  ri^t  of  accused  to  a  public  trial  does 
not  prevent  the  court  from  removing  spectators 
who  create  a  disturbance  whkdl  Intmeres  with 
the  orderly  conduct  of  the  trial, 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  {  1452.] 

4.  Gbucinal  Law  «ss966(^Riqht  to  Pttbuo 

Triai/— Waivkb. 
The  right  of  accused  to  a  public  trial  la  one 
for  his  benefit  which  he  can  waive,  and  which 
be  does  waive  where  his  counsel,  knowing  that 
the  door  to  the  courtroom  had  been  locked  aft- 
er Uie  removal  of  spectators  who  had  created  a 
disturbance,  made  no  objection  thereto. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent;  Dfc  U  1586,  15S7  J 

6.  Cbhonal  Law  «s»517(^— GoHnasioir'- 
Pboof  or  GoBPUs  Dkuozx  —  Deobei  or 
PBoor. 

The  rule  that  corpus  ddlcti  must  be  es- 
taUiBhed  before  the  alleged  ctmfesrfmi  of  ac- 
cused is  admissible  in  evidence  does  not  require 
such  proof  to  be  of  the  convincing  chanuter  nec- 
essary to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent.  Dig.  1  U47.] 

6.  GanaiTAL  Law  ^SlTt'O— OoNmasioiTft— 

FotTHDATX01l--SnniOIEROT  — EVIDKNCS  OT 

Suicide. 

In  a  prosecution  for  murder,  evidence  aside 
from  confessions  of  accused  held  suflicient  to. 
show  that  deceased  did  not  commit  nidde  so  as 
to  estaUish  the  corpus  del^sti  and  render  the 
confessions  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  1147.] 


7.  HoMiciDK  «»30e(B)  — IiretBDonoH- Maw- 

SUUOHTEB— MUBDEB  BT  POUON. 
Where  the  only  evidmce  as  to  defendant's 
guilt  showed  homicide  by  poison  for  the  purpoae 
of  robbery,  which  is  defined  by  Pen.  Code,  i 
189>,  as  murder  in  the  first  degree,  it  was  error 
to  instruct  the  Jury  on  man^aughter,  though 
that  crime  is  by  Fen.  Code,  1 1169,  included  in 
the  crime  of  murder. 

[Ed.  Note.— For  other  caMs,  ase  Holllieid^ 

Cent  Dig.  |  654.] 

8.  CBDfnVAL  Law  ^llSdj-^HABHLKSS  SB- 
BOB  —  iNSTBUCnoNS  —  "MuBDEB"  —  "MaIT- 
SI^OHTBB"— LOWBB  DkOBEB  OF  OfTENBE. 

Where  the  only  evidence  tending  to  show  de- 
fendant's guilt  oi  homicide  showed  murder  in 
the  first. degree,  error  in  instructing  the  jury  as 
to  manslaughter,  of  which  offense  he  was  con- 
victed, is  favorable,  not  prejudicial,  to  accused. 
In  view  of  Pen.  Code,  {  187,  defining  "murder'* 
as  the  unlawful  killing  of  a  human  b^g  with 
malice  aforethought  an^  section  192,  defin^ 
"manslaughter"  as  the  unlawful  killing  of  a 
human  brang  without  malice,  since  the  jury,  to 
convict  of  manslaughter,  must  have  jfoimd  uiat 
accused  unlawfully  killed  deceased, /mid  there- 
fore it  must  be  assumed  they  wouldTtiave  con- 
victed of  murder,  if  no  instructionB  as  to  man- 
slaughter bad  been  givenHand  the  giving  of  such 
instructions  does  not  reniire  the  reversal  of  the 
conviction  under  Pen.  Code,  {  1404,  providing 
that  a  verdict  shall  not  be  set  aside  and  a  new 
trial  granted  on  the  motion  of  the  defendant  ex- 
cept for  soma  omission  or  error  prejudicial  to 
his  substantial  rights,  especially  since  Uie  con> 
victioQ  for  manslaughter  would  bar  a  suheequent 
prosecution  for  murder  so  that  accused  would 
escape  punishment  altoge^er. 

[Ed.  Note.— For  other  defiidtfons,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Man- 
slaughter; Murder.] 

Appeal  from  Superior  Court,  Los  Angeles 

OoTinty ;  Frederick  W.  Honsw,  Judge. 

Percy  TugweU  was  ctHivicted  of  manslaugh- 
ter, and  be  appeals  from  the  judgment  of 
conviction  and  £rom  the  order  denying  his 
motion  for  pew  trial.  Affirmed. 

Barl  Rogers,  H.  L.  Glealer,  and  Frank  B. 
Dominguez,  all  of  Los  Angeles,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  Robert  M,  Clarke^ 
Deputy  Atty.  Gen.,  Thomas  Lee  Wo<rfvrine, 
Dist  Atty.,  and  W.  C.  Doran  and  Elwald 
Selph,  Deputies  Dist  Atty.,  all  ot  Los  An- 
geles, for  the  People. 

SHAW,  J.  Upon  a  charge  of  committing 
the  crime  of  murder,  in  that  be  did  wlllfnlly, 
unlawfully,  and  with  malice  aforetbougbt  kill 
one  Maude  Kennedy,  defendant  was  convict- 
ed of  manslangbter.  He  prosecutes  this  ap- 
ireal  from  the  Judgment  and  an  order  of 
court  denying  his  motion  for  a  new  trlaL 

There  was  a  former  trial  of  the  case  whidh 
resulted  In  defendant  being  convicted  ot  mur- 
der in  the  first  degree,  following  which  sen- 
tence of  Imprisonment  for  life  was  pronoonc- 
ed  upon  him.  On  appeal  that  Judgment  was 
reversed.  152  Pac.  740.  Aa  presented  1^  tbe 
record  herein,  tbe  facts  conoenilng  the  homi- 
cide and  tbe  drcumstances  pointing  to  de- 
fendant as  tbe  one  wbo  committed  tbe  crime 
am  substantially  tbe  same  aa  ezblblted  by 
tHe  record  on  tbe  former  appeal,  wberein  a 
full  and  complete  statement  of.  the  case  la 
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set  foitb  In  the  i^Ii^q  there  filed.  See  Peo- 
ple y.  TngweU,  28  Cal.  App.  348.  102  Pac. 
740.  Beferrlng  to  ttiat  opliil<m  for  a  state- 
ment of  tbe  case,  we  shall  here,  la  discussing 
the  errors  assigned,  confine  onrselTes  to  au(di 
reference  to  the  evidence  as  may  be  neces- 
sary to  illustrate  the  points  made  ai^tel- 
lant 

The  theory  of  the  prosecatlon,  and  which 
the  evidence  tended  to  prove,  was  that  de- 
fendant was  In  need  of  money  to  enable  him 
to  marry  and  accompany  his  bride  to  San 
Francisco;  that  to  obtain  the  needed  fnnds 
he  planned  to  rob  Mrs.  Kennedy,  a  woman 
twice  his  age,  of  diamonds  of  which  he  knew 
she  was  possessed;  that  for  the  purpose  of 
using  it  ia  the  perpetration  of  the  crime  he 
procured  from  a  clotbes-deanlng  establish- 
ment, where  he  had  been  employed,  a  bottle 
of  chloroform  of  the  kind  there  used ;  that 
by  a  request  made  by  telephone  he  Induced 
his  Intended  victim  to  go  to  the  lonely  place 
appointed  therefor,  where  he  met  and  mur- 
dered her  by  forcing  chloroform  into  her 
month,  and  took  the  diamonds  which  she  bad 
in  a  chamois  bag  fastened  around  her  neck. 

[1]  One  of  the  grounds  upon  which  the  mo- 
t;ton  for  a  new  trial  was  based  was  miscon- 
duct of  the  Jury.  It  appears  from  affidavits 
filed  that  after  the  court  had  refused  to  make 
an  order  permitting  the  Jury  to  visit  and 
view  the  premises,  where  the  homicide  oc- 
curred at  about  9  o'clock  on  the  evening  of 
August  31,  1914,  a  Juror  during  the  trial,  on 
Martdi  31,  1919,  In  the  daytime,  visited  and 
viewed  the  place  and  surroundings.  That 
the  visit  of  this  Juror  was  an  irregularity 
constituting  serious  misconduct  and  deserv- 
ing of  severe  censure  admits  of  no  question. 
People  V.  Mitchell,  100  CaL  332,  34  Pac.  698 ; 
People  r.  White,  20  Gal.  App.  159,  128  Pac. 
417.  But  miac(mduct  of  a  Juror  per  se  will 
not  Justify  the  granting  of  a  defendant's  mo- 
tion for  a  new  triaL  People  v.  Hope,  62  CaL 
291 ;  People  v.  Kramer.  117  Cal.  647,  49  Pac. 
842.  Prejudice  to  Ills  substantial  rights  must 
be  shown  to  have  resulted  from  such  act  of 
misconduct  People  v.  Tee  King,  24  Cat. 
App.  611, 141  Pac.  1047.  The  scene  of  the  al- 
leged crime  and  place  where  the  body  of 
Maude  Kennedy  was  found  on  the  morning 
of  September  1st  was  at  or  near  an  alleyway 
snrrounding  which  at  the  time  were  vacant 
and  unimproved  lots  and  lands.  Two  wit- 
nesses testified  that  at  about  9  o'clock  on  the 
evening  of  August  81,  1914,  while  passing 
near  this  point,  at  or  near  whicb  there  was 
an  electric  light  burning,  their  attention  was 
attracted  to  a  man  and  wimian  who  at  the 
place  In  question  appeared  to  be  engaged  In 
a  struggle.  Neither  of  these  witnesses  pre- 
tended to  identify  defendant  as  the  man 
whom  they  saw.  It  appears  from  the  affida- 
vits filed,  that  the  Juror  visited  the  place  In 
midday  some  18  months  after  the  date  at 
the  alleged  murder,  at  which  time  the  vacant 
lota  in  the  ridnlty  had  been  lnq>rQived  by  tbe 
erection  of  bufldlngs  therefm,  thus  fhntngtiiy 


the  oondltipn  and  aspect  of  the  location. 
Hence  It  is  claimed  that  the  Juror  In  visiting 
the  scene  could  not  obtain  an  adequate  or  cor- 
rect  impression  of  the  conditions  existing  un- 
der which  the  witnesses  for  the  people  testi- 
fied. This  doubtless  Is  true,  and  suggests  the 
reason  why  the  court  re-fused  to  make  an  or- 
der allowljQg  the  Jury  to  visit  the  premises. 
Since  by  reason  of  the  changed  conditions 
the  Juror  could  obtain  nothing  in  the  way  of 
impresslcms  calculated  to  corroborate  the  evi- 
dence of  the  witnesses  In  question,  how  could 
defendant  be  injured  by  the  unwarrantM  vis- 
it? It  Is  inconceivable  upon  the  record  pre- 
sented that  defendant  could  have  been  preju- 
diced In  his  substantial  rights  by  the  miscon- 
duct of  the  Juror.  A  consideration  of  the  en- 
tire cause,  Indudlng  the  evidence,  convinces 
ns  that  no  miscarriage  of  Justice  resulted 
therefrom,  vrlthout  wlilch,  under  section  4% 
of  article  6  of  the  Constitution,  the  wder  de- 
nying defendant's  motion  for  a  new  trial  up- 
on .this  ground  should  not  be  reversed. 

[2]  It  is  next  claimed  that  the  defendant 
was,  by  an  order  of  court,  deprived  of  his 
constitutional  right  to  a  public  trial.  In  sup- 
port of  this  contention,  affidavits  were  filed 
which,  notwithstanding  some  conflict  therein, 
tended  to  prove  that  during  the  trial,  while 
the  evidence  was  being  Introduced,  thcare  was 
a  disturbance  and  disorder  among  the  spec- 
tators sitting  In  the  body  of  the  courtroom ; 
that  about  11:30  a.  m.  the  court  ordered  the 
bailiff  to  "clear  the  galleries";  that  thereup- 
on the  bailiff  caused  the  persons  sitting  In 
ttiat  part  of  the  courtroom  reserved  for  spec- 
tators (the  number  of  whom  Is  not  shown)  to 
leave  the  room  and,  without  any  order  so  to 
do  made  by  the  court,  locked  the  main  door 
thereto,  -  which  dow  remained  locked  until 
the  noon  recess,  which  occurred  about  12:10 
p.  m.,  and  thus  during  said  period  prevented 
egress  and  Ingress  through  the  same;  that 
during  that  time  a  number  of  perscms— at 
least  15,  as  shown  by  one  of  the  affidavits — 
other  than  those  connected  with  the  trial  re- 
mained In  the  room,  and  while  persons  who 
sought  entrance  through  the  main  dooor  of  the 
courtrocHD  found  it  locked,  some  of  these,  and 
Indeed  all  who  songjit  the  same,  entered 
through  the  witness  nxun,  the  doors  of 
which,  unlocked,  afforded  an  entrance  from 
the  main  hall  to  the  courtroom.  Acoordlng 
to  the  affidavit  of  one  of  d^endan^s  couns^, 
he,  during  the  period  of  45  minutes  while  the 
door  was  locked,  went  from  the  courtroom 
through  the  reporter's  room  Into  the  main 
hall  some  three  or  four  times,  at  all  of  which 
times  he  examined  and  found  the  main  en- 
trance door  to  the  courtroom  locked,  and  that 
on  each  of  these  visits  he  saw  persons  come 
to  the  door  of  the  courtroom,  who,  upon  flnd< 
Ing  It  lodced,  went  away.  Nevertheless,  coun- 
sel, whose  dufy  it  was  to  see  that  defendant 
was  accorded  his  constitutional  rights,  and 
knowing  that  the  door  wa&  not  locked  «• 
da  of  the  court;  not  <sU7  failed  and  negleet- 
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ed  to  call  the  court's  attenUon  jJiereto,  bat 
on  behalf  of  his  client  made  no  ohjectlcm  to 
the  <Aostng  of  the  door;  on  the  contrary,  as 
shown  his  affidavit,  he  was  aousually  alert 
and  actlTo  in  his  efforts  to  see  that  It  was 
coDtlnnoasly  closed  until  the  noon  recess. 

[3]  As  stated,  th«<e  la  some  conflict  in  the 
affidavits  as  to  the  number  of  persons  re- 
maining In  the  eonrtroom;  nor  la  it  made  to 
appear  how  many  were  regaired  to  leave  the 
room.  It  does  appear,  however,  that  their 
removal  was  dne  to  a  disturbance  and  dls- 
order  among  the  spectators,  and  if,  as  we 
must  assame  to  be  the  case,  such  disturbance 
interfered  with  the  orderly  conduct  of  the 
trial,  DO  Question  exists  as  to  the  right  of 
the  court  to  order  them  excluded  from  the 
room.  People  v.  Kerrigan,  73  CaL  222,  14 
Pac.  849:  People  v.  Swafford,  65  Cal.  223, 
3  Pac.  809;  State  r.  Nyhus,  19  N.  D.  826. 
124  N,  W.  n.  27  L.  R.  A.  (K  S.)  487;  Grim- 
mett  T.  State,  22  Tex.  App.  86,  2  S.  W.  681, 
68  Am.  Rep.  630.  Further,  it  appears  witb- 
oat  conflict  that  persons  other  than  those 
connected  with  the  court  and  engaged  la  the 
trial  remained  In  the  courtroom,  which,  ac- 
cording to  the  affidavit  of  the  bailiff,  were  as 
many  as  IB.  There  was  no  discrimination  as 
to  the  presaioe  ot  those  so  permitted  to  re- 
nuln.  Under  these  etrcnmstanees,  we  are  of 
the  fvlnloD  that  the  trial  as  condocted  did 
not  lose  its  character  In  tiie  sraise  that  It  was 
pnUlc,  as  dlatlngnlahed  from  a  secret  or 
star-diamber  trial. 

[4]  However  this  taa.y  be,  and  conceding 
that  the  action  of  the  baHiir  in  locking  the 
door,  whether  or  not  with  the  knowledge  of 
tlie  oonrt^  was,  as  shown  by  the  record,  whol- 
ly unwarranted,  appelant  is  in  no  position 
to  complain  of  the  bailiff's  action,  'tixe  Con- 
stitutlon,  both  fMeral  and  state,  provides 
that  a  party  accused  shall  have  the  right  to 
a  speedy  and  public  trial.  This  requirement, 
says  Jndge  Cooley  In  his  work  on  Constitu- 
tional Limitations,  "is  for  the  benefit  of  the 
accused;  that  the  public  may  see  he  Is  fair- 
ly dealt  with  and  not  unjustly  condemned, 
and  that  the  presence  of  interested  spectators 
may  keep  his  triers  keenly  alive  to  a  sense  of 
their  responsibility  and  to  the  Importance  of 
their  functions;  and  the  requirement  Is  fair- 
ly observed  If,  without  partiality  or  favor- 
itism, a  reasonable  proportion  of  the  public 
Is  suffered  to  attend,  notwithstanding  that 
those  persons  whose  presence  could  be  of  no 
service  to  the  accused,  and  wbo  would  only 
be  drawn  thither  by  a  prurient  curiosity,  are 
excluded  altf^ther."  This  right  so  accorded 
by  the  Constitution,  like  the  right  to  a 
speedy  trial,  being  for  the  benefit  of  the  de- 
fendant, may  be  waived  by  falm.  "It  is  a 
well  settled  maxim  that  a  party  may  waive 
the  benefit  of  any  condition  or  provision 
made  in  his  behalf,  no  matter  in  what  man- 
ner It  may  have  been  made  or  secnred." 
Broom's  Legal  Maxima,  547;  Knarston  v. 
Uanhattan  LICb  Ins.  Co.,  140  CaL  07,  73  Pus. 


740.  As  said  in  Oolt  t.  National  Pro.  Ins. 
Co.,  25  Barb.  (N.  T.)  191.  "The  law  will  not 
compel  a  man  to  intdst  upon  any  benefit  or 
advantage  secured  to  him  Individnally,** 
whether  such  benefit  be  constitutional  or  stat- 
utory. I/lke  the  record  In  the  case  of  Peo- 
ple V.  Swafford,  snpra,  that  here  presented 
Is  silent  In  showing  whether  or  not  defendant 
In  express  terms  consented  to  the  closing  of 
the  door.  From  aught  that  appears  to  the 
contrary,  he  may  have  done  so.  At  all 
events,  he  did  not,  as  did  defendant  In  the 
case  of  People  v.  Hartman,  103  CaL  242,  87 
Pac.  163,  42  Am.  St  Rep.  108,  upon  which 
appellant  relies,  enter  any  objection  to  the 
action  of  the  bailiff,  nor  call  the  .attention 
of  the  court  thereto,  until  during  'the  noon 
recess,  after  which  there  appeals  to  have 
been  no  cause  for  complaint  Under  these 
drcumstances,  we  are  constrained  to  hold, 
even  if  the  conduct  of  the  trial  was  la<Mng 
in  the  Character  of  being  public  In  the  ordi- 
nary sense,  that  defendant  must  by  his  con- 
duct as  shown  be  deemed  to  have  assented 
thereto  and  waived  any  objection  on  acoonnt 
thereot  There  is  nothing  said  in  Veofile  v. 
Letolle,  159  Pac.  WS7,  which  lends  support 
to  appellant's  oontentlcHi  as  based  npon  Oils 
record. 

[I]  It  appears  that  after  his  arrest  defmd- 
ant  made  to  several  powms  statements  in 
the  nature  of  cmifesatons.  evidence  of  wlildi 
was  admitted  over  the  objection  Interposed 
upon  the  ground  that  the  corpus  delicti  had 
not  been  established.  This  ruling.  It  is  in- 
sisted, constltnted  prejudltdal  error.  That 
the  corpus  d^lctl  must  be  established  before 
the  alleged  omfession  of  the  accused  is  ad- 
misuble  In  evidence  Is  a  fnndamwtal  princi- 
ple. People  V.  Slmonaon,  107  CaL  S4d,  40 
Paa  440;  Pe<9le  v.  Frank,  2  CaL  App.  284, 
83  Pac.  578;  People  v.  Tapla,  131  Cal.  649, 63 
Pac.  1001.  The  rule,  however,  does  not  re- 
quire that  such  proof  shall  be  of  that  con- 
vincing character  necessary  to  support  a 
conviction  of  the  crime  charged.  People  v. 
Wagner,  20  Cal.  App.  366,  155  Pac.  649;  Peo- 
ple V.  Jones.  123  Cal.  65,  55  Pac.  69& 

[I]  In  the  case  at  bar,  the  death  of  Mrs- 
Kennedy,  together  with  prima  fade  proof 
that  her  death  was  due  to  violence  at  the 
hands  of  some  other  person—In  other  words, 
that  it  was  not  doe  to  suidde,  accident,  or 
natoral  causes — was  a  necessary  prerequi- 
site to  the  admission  of  defendant's  confes- 
sion that  he  had  killed  her.  Exdudlng  all 
proof  as  to  motive  and  tibe  statements  made 
by  defepdant,  the  evidence  idearly  tends  to 
show  that  Mr&  Kennedy,  in  reqwnse  to  a 
message  by  tele(»hon%  left  her  home  soon 
after  8  o'clock  on  the  evening  of  August  3lBt; 
that  on  the  morning  of  September  1st  her 
dead  body  was  fbnnd  in  the  alleyway  herein- 
before r^erred  to.  She  was  lying  on  her 
back,  her  dothlng  dusty  and  disarranged, 
her  waist  open  in  front,  and  a  diaisols  bag, 
in  whidk  she  was  acenstumsa  to  oarrj  lur 


Digitized  by  Google 


GtL)  PEOPLE  y. 

I 

diamonds,  was  Ibtind  open  In  the  boaom  of 
her  dress.  One  shoe  and  one  glove  were  ofl, 
both  of  which  were  fonnd  some  distance 
from  tbe  body;  and  some  beads,  a  hatpin, 
and  a  cork  were  found  scattered  upon  the 
ground  In  the  vicinity  where  her  body  was 
found.  The  condition  of  the  ground  and  her 
clothing  Indicated  that  the  body  liad  been 
dragged  for  some  distance.  That  a  short 
time  prior  to  August  31st  defendant  bad  pro- 
cured from  a  boy  employed  at  the  dyeworks 
where  defendant  had  formerly,  worked  a  bot- 
tle of  commercial  chloroform;  that  the  cause 
of  the  death  was  due  to  a  corroslTe,  volatile 
poison  forced  Into  the  mouth,  the  irritating 
effect  of  which  caused  strangling  and  inflam- 
mation of  the  epiglottis,  larynx,  and  trachea ; 
and  that  commercial  chloroform  would  cause 
the  condition  fonnd.  It  further  appeared 
that  at  about  8:45  o'clock  on  the  evening  of 
August  Slst,  one  Doris  Wldemeyer,  passing 
in  the  vicinity  where  the  body  was  found, 
saw  two  figures  In  the  vacant  lot  adjoining 
said  alley,  one  of  which  appeared  to  be  bend- 
ing over  the  other,  and  heard  groans;  that 
another  witness  at  about  9:30  p.  m.,  in  pass- 
ing the  vicinity  where  the  body  was  found, 
saw  a  man  and  a  woman  struggling,  and 
heard  a  mumbling  and  gurgling  sound,  and 
saw  a  man  drag  some  object  down  the  alley; 
that  they  appeared  to  be  engaged  in  an  al- 
tercation. In  our  opinion,  the  foregoing, 
leaving  out  of  consideration  other  circum- 
stances of  a  probative  character,  constitutes 
substantial  evidence  tending  to  prove  that 
the  death  of  Mrs.  Kennedy  was  not  due  to 
snidde,  accident,  or  natural  causes,  and  hence 
was  the  result  of  criminal  vlolraoe. 

[7]  The  crime  with  which  tlie  defendant 
was  charged  was  that  of  murder.  The  court 
inatmcted  the  Jury  toiuihing  the  Question  of 
manriang^iter,  and  BUbmltted,  with  other 
fonns  ot  venllct,  one  adopted  by  the  Jury 
based  upon  such  Instruction,  to  wtal<A  no  oh* 
JecUon  was  Interposed.  While  adndtting  that 
manslaughter,  thoui^  defined  as  a  s^rate 
and  distinct  ofFoiae  by  section  182  of  the 
Penal  Code,  may  be  Induded  in  the  cUme  of 
murder  (sectlmi  1169,  Fen.  Cod^  as  to  which, 
where  there  is  any  substantial  evidmce  tend- 
ing to  show  the  commission  of  such  crime, 
InstrnctlQns  thereon  shonld  be  given,  and 
that  mwn  a  charge  of  murder  a  conviction  ot 
manslaughter  la  deemed  an  acquittal  ot  the 
higher  offense  (People  t.  Gordon.  99  GaL  227, 
33  Paa  SGI;  Peoi^e  t.  Muhlner,  116  CaL  303, 
47  Pac.  128)  counsel  for  appellant  Insist  that 
uiion  the  evidence  adduced  in  the  case  at 
bar,  since  it  tends  only  to  prove  that  defend- 
ant committed  the  crime  by  means  of  poison 
for  the  purpose  of  robbery,  which  Is  defined 
In  section  189  of  the  Penal  Code  as  murder 
in  the  first  degree,  the  instructions  should 
properly  have  been  limited  to  such  degree 
of  the  crime.  In  support  of  tb^r  contentloa 
they  dte,  among  other  cases,  that  of  People 
T.  Wright,  167  CaL  1. 138  Fac.  3^9^  where  the 
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questl<m  Involved  death  reeolttng  from  the 
performance  of  an  unlawfol  abortion,  the 
court  saying: 

"Under  oar  law,  where  death  results  from  the 
p^ormance  of  an  unlawful  abortion,  the  crime 
18  murder  In  the  second  degree.  Pen.  Code, 
Bee.  189.  So  if  a  defendant  thus  charged  rests 
simply  upon  a  denial  of  the  offense,  aad  no  evi- 
dence of  a  lesser  offense  is  before  tne  court  and 
jury,  the  instructions  should  go  simply  to  mur- 
der in  the  second  degree,  and  the  verdict  should 
be  either  guilty  as  charged  or  not  guilty." 

And  People  v.  Rogers,  163  Oal.  482,  126 
Pac.  143,  and  that  of  Peot^e  t.  McNntt.  93 
Oal.  699,  29  Pac.  243,  In  the  last  of  which  it 
is  said  that  section  1109  of  the  Penal  Code 
"contemplates  the  convlctlim  of  a  d^endant 
for  the  lesser  oflfenser  vrb&a  the  evidence  la 
Insufficient  to  Justify  a  nmvtctlon  tor  the 
greater  offense  charged."  Upon  Uiese  and 
other  authorities  cited  by  appelant,  we  ate 
of  opinion  that  the  court  erred  In  gl'ring  to 
the  Jury  the  instruction  complained  of;  in- 
deed, it  may  be  ctmceded  that  bad  the  court 
refused  at  the  request  of  defendant  to  give 
an  instruction  touching  the  qoertlon  of  man- 
slaos^ter,  the  mllng  upon  review  of  the  rec- 
ord woold  have  been  sustained.  People  v. 
Turley,  BO  CaL  470;  People  v.  Lee  Gam,  69 
CaL  556,  11  Pac.  183,  and  People  t.  Bogers, 
supra. 

[S]  The  error  In  givii^  the  Instraction, 
however,  does  not  entitle  d^uidant  to  a  re- 
veraal  of  the  order  appealed  from,  for  the 
reason  that  section  1404  of  the  Paial  Code 
provides  that  a  verdict  shall  not  be  set  aalde 
and  a  new  trial  granted  (m  the  motion  of  a 
defendant,  except  for  some  omission  or  er- 
ror prejudicial  to  his  substantial  rights. 
Murder  is  defined  as  "the  unlawful  killing  of 
a  human  being,  with  malice  aforethought" 
(section  187,  Pen.  Code) ;  while  "manslaugh^ 
ter  is  the  unlawful  killing  of  a  human  being, 
without  malice"  (section  192,  Pen.  Code). 
The  unlawful  kfuing,  while  the  sole  ess^* 
tial  dement  of  manslaughter,  is  an  essential 
dement  of  murder,  to  which,  however,  to 
constitute  the  latter  crime,  must  be  added 
that  of  malice  aforethought  The  greater  of- 
fense, that  of  murder,  includes  all  of  the  ele- 
ments of  the  lesser,  namely,  that  of  man- 
slaughter. The  sufficiency  of  the  evidence  to 
prove  that  defendant  unlawfully  killed  de- 
ceased Is  not  and  ,cannot  be  questioned. 
This  being  true,  and  conceding,  as  claimed  by 
appellant,  that  If  defendant  was  guilty  of  the 
unlawful  killing,  such  act  was  by  the  evi- 
dence conclusively  shown  to  have  been  ac- 
comi)anied  by  malice  aforethought,  thus  mak- 
ing it  murder  in  the  first  degree,  how  can  It 
be  said  that  he  was  prejudiced  because  .{he 
jury,  due  to  the  erroneous  Instruction,  did 
"not,  as  It  should  have  done,  find  him  guilty 
of  the  greater  ofFense?  (Counsel  for  appel- 
lant say  the  Jury  might  have  disagreed,  but 
we  cannot  Indulge  in  such  presumption.  On 
the  contrary,  since  the  Jury  found  that  de- 
fendant unlawfoily  killed  Maude  Kennedy, 
the  presumption  la  that,  had  the  instruction 


Digitized  by  Google 


512 


163  PACIFIC 


REPOBTBB 


(OkL 


complained  of  not  been  gtveo,  the  Jury  wonW 
have  found  him  guilty  of  murder.  Therefor^ 
conceding  the  effect  of  the  erroneous  instruc- 
tion was  to  cause  the  Jury  to  bring  In  a  ver- 
dict for  a  lesser  ofFeose,  nevertheless  defend- 
ant  is  in  no  position  to  complain,  since  he  Is 
not  prejudiced  by  reason  thereof.  i_It  has 
been  repeatedly  held  in  Ibis  state  that  a  de- 
fendant cannot  complain  where  the  determi- 
nation of  bis  case  Is  more  favorable  to  him 
than  the  evidence  warrants.  ^People  v.  Mubl- 
ner,  U5  Cal.  303,  47  Pat  l55.  AppcUant  In- 
slsbit  however,  that  this  doctrine  Is  based  Jijy- 
on  cases  where  the  charge  was  that  of  bur- 
glary, and  the  evidence  conclusively  establish- 
ed bnrglary  In  the  first  degree,  notwithstand- 
ingwhlch  the  verdict  of  the  Jury  wastbat'de- 
fendant  was  guilty  of  bursary  in  the  second 
degree.  People  v.  Bambart,  68  Cal.  381; 
People  V.  Maroney,  109  Cal.  277,  41  Pac. 
1097 ;  People  v.  Coulter,  145  Cal.  66,  78  Pac. 
348;  People  v.  Lowen,  109  CaL  381,  42  Pac 
32.  And  he  undertakes  to  distinguish  these 
cases  from  the  one  at  bar  by  directing  our 
attentloo  to  the  fact  that  the  attack  made  In 
sndi  cases  was  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  while  here 
the  MHnplaInt  Is  based  upon  an  erroneous  In- 
stmction  which  brought  about  the  verdict 
We  are  unable  to  perceive  any  difference  In 
the  effect  of  the  error,  whether  the  unwar- 
ranted verdict  be  Am  to  a  want  of  propw 
cMisideratlon  of  the  evidence  by  tbe  Jury  lui- 
der  an  Instruction,  or  suc^  lack  of  consldera* 
tloa  vithoot  the  Inatmctlon.  The  absence  of 
prejudicial  ^ect  as  to  defendant  Is  tbe  same 
In  either  case,  and  if  In  the  one  case*  as  con- 
ceded lay  appelant,  the  court  will  not,  upon  a 
review  of  the  evldOKe,  aet  aside  a  too  fayoT: 
aUe  nrdlct  because  defendant  is  not  Injur- 
ed, it  must  likewise  fellow,  In  apsHjing  the 
same  prbic^le  and  for  the  same  reason,  tlie 
court  will  not  set  aside  the  vordlct  upon  com- 
plaint tiiat  It  followed  as  a  result  of  an  er- 
RmeoQs  instmctkm  more  fararable  to  delmd- 
ant  than  that  to  which  he  was  entitled. 

In  Pe<^e  v.  Muhlner,  supra,  a  number  of 
cases  from  other  Jurisdictions,  tog^iier  with 
text-books,  are  cited  in  support  of  the  propo- 
sltloa  that: 

**A  verdict  eentmry  to  instnictions— for  a  less 
degne  oC  tho  offense  than  tbe  evidence  proves 
must  be  received  and  carried  out.  A  new  trial 
cannot  be  ordered.  •  ♦  •  A  conviction  of  a 
leaser  offense  fnecestarily  involved  in  the  in- 
dictment) than  called  tor  by  the  evidence  is  not 
cause  for  granting  a  new  trial,  or  for  reversal 
on  appeal.  , 

As  In  the  case  of  People  Huntington,  8 
Cal.  ^p.  614,  97  Pac.  760,  oouns^  for  de- 
fendant do  not  claim  tbat  the  evldoice  Is  in- 
sufficient to  support  a  verdict  of  murder,  but 
they  in  effect  insist  that  the  evldoioe  shows 
the  crime  to  have  been  murder,  as  to  which 
charge  he  has  been  acquitted.  Giving  full 
force  and  weight  to  the  contention  of  couu- 
Ml,  it  must  follow,  from  a  reversal  ctf  the 


case  upon  the  ground  that  the  error  brought 
about  the  conviction  of  defendant  for  man- 
slaughter, that  upon  a  new  trial  be  could  not 
be  convicted  ct  murder  (People  v.  Huhlner. 
supra),  and  hence  might,  with  advantage  to 
himself,  aid  the  prosecution  In  establishing 
the  commission  by  him  of  a  most  hetnoos 
murder,  which  would  exclude  any  theory  up- 
on which  a  verdict  of  manslaughter  could  be 
based,  and  thus,  since  he  could  not  be  con- 
victed of  the  greater  crime,  insist  iqMn  a 
verdict  of  not  guilty.  As  aeld  In  the  Hunt- 
ington Case: 

"We  do  not  think  it  incnmb«it  on  the  court 
to  give  such  narrow,  technical  interpretation  as 
to  the  trne  meaning  of  the  statute.  If  tbe  kill' 
tag  was  unlawful,  with  malice  aforethought,  it 
was  murder,  and  it  was  also  manslaughter,  be- 
cause, by  the  very  definition  of  tbe  statute,  it 
was  the  unlawful  killing  of  a  human  being." 

Since  the  Jury  might  very  properly,  upon 
the  evidence  adduced,  have  found  defendant 
guilty  of  murder  lu  the  first  degree,  the  er- 
ror redounded  to  his  advantage,  rattm  than 
to  his  prejudice. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  CONREY,  P.  J.;  JAMSS,  J. 


CONTINENTAL  BENEFICIAL  ASS'N  v. 
ARBOGAST  et  aX   (No.  7636.) 
(Supreme  (»urt  of  Oklahoma.   July  25,  1916. 
Rehearing  Denied  Oct.  17,  1S16.  Second 
Petitim  for  Bdiflaring  Denied  March  8, 
1917.) 

(SvUabu*  l]f  the  Court.) 

InauBANcc  «8=>79ia>— Mutual  Benefit  Iw- 
suBANCB— Amount  of  LiABiLrrr. 
A  mntual  benefit  associatiini  issued  a  frater- 
nal certificate  of  insurance  upon  the  life  of  A. 
!nie  original  company  was  succeeded  by  a  second 
company,  which,  in  turn,  was  succeeded  by  a 
third,  and  it  In  turn  by  a  fourth.  Each  succeed- 
ing company  Issued  an  assumption  certificate,  ao- 
cepdag  the  preceding  certificate  with  modifica- 
tlons  and  conditions.  The  assumption  certifi- 
cate of  the  third  company,  accepting  the  assured 
as  a  member,  was  eonditioned  upon  his  payment 
of  does  regularly,  and  was  expressly  made  sa^ 
ject  to  the  constitution  and  by-laws  of  the  com- 
pany as  it  then  existed  or  might  thereafter  be 
amended.  The  constitution  at  the  time  provided 
that  all  members  holdiug  certificates  of  member^ 
ship  providing  for  death  benefita,  written  at  a 
lower  rate  than  the  table  of  rates  provided  by 
the  constitution  of  the  order,  might  contioue  to 
pay  the  present  rate,  but  such  certificate  sboold 
be  charged  with  the  difference  between  the  rate 
paid  by  the  member  and  the  rate  provided  in  the 
coDstitation  for  a  period  equal  to  the  expectancy 
of  life,  based  upon  the  American  Experience  Ta- 
ble of  Mortality,  which  should  be  deducted  from 
death  benefits  that  might  become  due  thereunder. 
Tbe  defendant,  the  fourth  company,  in  its  as- 
sumption certificate  accepted  A.  as  a  member, 
conditioned  that  In  no  case  should  be  be  entitled 
to  greater  benefits  than  he  would  have  Iwen  it  he 
had  remained  In  the  third  and  preceding  compa- 
ny. Held,  that  in  a  suit  to  recover  upon  the 
certificate,  the  defendant  the  fourth  oompaoy 
ijaay  deduct  from  th»  amount  of  the  certificate 
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the  difference  between  the  rate  paid  by  the  mem- 1 
ber  and  the  rate  named  f  □  the  constitTitiotk  of  the 
third  and  preceding  company,  ba  a  period  equal ' 
to  the  expectancy  of  life  of  a  person  of  that  •!«, 
based  upon  the  American  Experience  TaU«  at  I 
Mortality. 

[Ed.  Note. — For  other  caaes,  see  Inanrance, 
OenL  Dig.  ff  IMl*  Dee.  Dig.  «s»791(l).] 

GonunlBsionerB*  Oplnltm,  DItIsIod  No.  4. 
Brror  from  District  Court,  CHeTeland  County ; 
V.  B.  Swank,  Jodge. 

Action  Ity  Mary  M.  Aibogast.  for  heraelf 
and  as  gnftidlan,  and  ottiers  against  tlie  Con- 
tinental Bmefldal  Association.  Judgment 
for  plaintiffs,  and  deftadant  tolngs  error. 
Rerersed  and  rendered. 

Ben.  F.  WUUams  and  John  B.  Luttrell, 
both  of  Norman,  for  plaintiff  In  error.  W.  L. 
Eagleton  and  Thomas  W.  Mayfleld,  both  of 
Norman,  ftir  defendants  in  emnr. 

BDWABBS.  O.  In  1908,  the  Improved  & 
Perfected  Home  Relief  Association,  an  Okla- 
homa concern,  Issued  a  certificate  of  fra- 
ternal life  Insurance  to  one  Orlando  M.  Arbo- 
gast,  the  face  of  the  certificate  indicating  the 
sum  of  $1,000,  age  50  years,  premium,  $1.00 
numtbly.  In  1911.  the  American  Patriots  of 
E^iringfield,  BL,  took  over  Hie  Oklahcnna 
Gonpany,  and  Issued  to  the  assured  what 
might  be  called  an  assumption  certificate. 
In  the  early  part  of  the  year  1912,  the  Amer- 
ican Patriots  consolidated  with  the  Ameri- 
cans of  Oallfomia  and  the  Americans  of  lilt 
nots  and  took  the  name,  "AmaicanB,"  and 
issued  an  assumption  certificate  to  the  as- 
sured. In  the  lattw  part  of  the  year  1912, 
the  Americans  eonsiflldated  with  the  Con- 
Uneotal  Benefkdal  Association  oi  Pennayl- 
ranla,  taking  the  name  of  the  Pttinsylvania 
Gomimny,  which  company  issued  an  assump- 
tion certificate  to  the  assured.  In  February, 
1912,  the  aimred  died  and  Mary  M.  Arbo- 
gast,  for  herself  and  as  guardian  for  certain 
minor  children  Joined  with  other  heirs, 
brought  salt  uptm  the  certificate  Issued  by 
the  Oklahoma  cimeem,  as  a  poller  of  Insop- 
anee  for  fl,000,  attaching  to  said  petition  a 
c<9y  of  the  orlgiiial  certificate  and  a  oq^T  of 
ttie  assumption  certificate  iMued  by  each  of 
the  succeeding  companies,  alleging  substan- 
tially the  &cts  as  above  set  out  The  plain- 
tiff in  error,  after  preliminary  motions,  filed 
a  general  demurrer  to  the  p^ltion,  which 
was  oremiled  and  exceptions  saved,  and 
later  filed  an  kaswer  and  an  amended  an- 
swer, and  the  plaintiff  in  error  by  way  ot  re* 
ply  filed  a  general  denial.  Ihe  Home  Re- 
lief Association,  if  the  face  of  its  certificate, 
alnne,  were  considered,  evinced  a  fine  dis- 
regard for  the  laws  of  the  mortuary  tables, 
in  Issuing  a  policy  for  $1,000  up<m  the  life 
of  the  assured  with  accident  features  Includ- 
ed, at  the  age  of  60  years,  for  a  premium  of 
$L60  per  month,  but  a  long  list  of  conditions 
are  attached  and  reference  thereto  is  made 
In  the  certificate  proper,  under  the  title, 
"Conditions  referred  to  and  made  a  part  of 
this  certlflcAte."  The  significant  parts  of 
which  to  be  considered  here  are  as  follows: 
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"Should  death  occur  after  two  years  from  the 
date  of  hlfl  or  her  certificate,  the  full  amount 
specified  in  his  or  ber  certificate  shall  be  paid: 
Provided,  however,  that  the  payoMiit  of  sndi  cer^ 
tificate  or  any  part  thereof,  ahall  be  based  upon 
and  shall  not  exceed  the  amount  accumulated  by 
one  aeseflsment  on  the  entire  beneficiary  member- 
ship of  the  assodatioa  in  good  standing  •  *  « 
the  full  amount,  when  paid,  in  no  ease  to  e»!esd 
the  amount  of  one  sndii  assessment.  •  •  •  » 

In  the  assumption  certificate  issued  by  the 
Americans  to  the  assured.  It  is  provided  that 
the  said  Americans — 

"  •  •  •  hereby  accepts  the  eaid  above-named 
parson  as  a  member  of  the  Americana,  on  the 
conditions  tiiat  said  member  pay  his  asseaements 
regularly  every  montii  and  that  he  aball  abide 
and  be  subject  to  the  constitution  and  by-laws  of 
the  Americans  in  force  or  as  they  may  be  here- 
after amended.   •   •    • " 

The  constitution  of  the  Americans  (section 
I,  article  30)  at  that  time,  provided,  In  sub- 
stance, that  all  members  holding  certificates 
writtra  at  lower  rates  than  the  table  of 
rates  of  such  company  should  continue  at  the 
rate  then  paid  by  them,  but  that  such  cer- 
tificates should  be  charged  with  the  differ- 
ence between  the  rate  paid  by  said  m^ber 
and  the  rate  named  In  the  constitution,  bas- 
ed upon  the  American  Experience  Table  of 
Mortality.  The  schedule  provided  by  the 
constitutlcui  of  the  Americans  at  that  time, 
upon  the  life  of  a'  person  of  68  years,  the 
then  age  of  the  assured,  was  $8.44,  instead  of 
$1.60. 

The  certificate  issued  by  the  plaintiff  in 
error  by  its  terms  assumes'  only  the  liability 
of  the  Americans  upon  Its  assumption  cer- 
tificate, so  long  as-  assured  shall  make  the 
monthly  payments  regularly  each  month, 
and  further  provides: 

"  •  •  •  It  being  cipreasly  imderstood  and 
agreed  that  the  said  member  shall  In  no  case  be 
entitled  to  greater  benefits  than  would  have 
been  due  and  payable  had  the  member  continued 
to  pay  assessments  to  the.  Americans." 

The  amended  answer  of  plaintiff  in  error 
admits  the  focts  substantially  as  alleged  in 
the  peUU<m,  hut  pleads  the  constitution  of 
the  Americans',  providing  that  a  certificate 
of  membership  at  a  lower  rate  than  that 
provided  by  the  schedule  shall  be  charged 
with  the  difference  between  the  rata  paid 
and  the  rate  named  in  the  constitution,  and 
alleges  that  as  the  rate  provided  by  the  con- 
stitution of  the  Americans  was  $3.44  per 
month  per  thousand  dollars  of  insurance,  and 
that  as  the  insured  paid  only  the  sum  of 
$1.60  per  month,  that  the  policy  of  assured 
should  be  charged  with  the  difference  be- 
tween said  sums,  or  $1.84  per  month  or  $22.- 
08  per  year,  during  his-  expectancy  of  life, 
whidi  was  18.79  years,  amounting  to  $414.88. 
And  that  the  bcnefidarlee  are  entitled  to 
the  difference  between  such  amount  and  the 
sum  of  $1,000,  which  difference  is  $586.12, 
and  which  sum  plaintiff  in  error  tenders  in* 
to  court.  The  argument  In  the  briefs  of 
counsel  herein  are  directed  mainly  to  assign- 
ments of  error  as  follows: '  (1)  Error  in  over- 
ruling the  demurrer  to  the  petition.  (2)  That 
the  amount  of  recovery  is  too  large;, 
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Plaintiff  In  error,  upoa  the  first  assign- 
ment,  contends  tliat  the  certificate  of  insur< 
anoe  l&saed  by  the  tnlginal  Insurer  promised 
to  pay  the  sum  of  (1,000  onljr  apon  the  pro- 
viso that  the  payment  should  be  based  upon 
and  should  not  exceed  the  amount  accumu- 
lated by  one  assessment  upon  the  entire  bene- 
fldary  membership,  and  thut  the  sum  of  fl,* 
000  named  in  the  certificate  Is  a  limitation; 
that  it  Is  necessary  that  the  petition  allege 
the  making  of  the  assessment  as  provided  In 
the  certificate  or  the  failure  on  the  part  of 
the  company  to  make  one,  and  the  amount 
that  would  have  been  raised  should  such  an 
assessment  have  been  made — citing,  In  sap- 
port  thereof,  numerous  authorities,  among 
them,  Supreme  Lodge  v.  Melster,  78  III.  Api», 
649.  Smith  v.  Association  (C.  C)  24  Ted.  685, 
Curtis  T.  Co.,  48  Conn.  98,  O'BrlMi  t.  Society, 
U7  N.  T.  310,  22  N.  B.  954,  Taylor  v.  Union, 
94  Mo.  35,  6  S.  W.  71,  Kaw,  etc.,  Association 
T.  Lemke,  40  Kan.  142,  19  Pac.  337,  which 
authorities  sustain  the  contention  made.  The 
defendant  in  error  InMsts  tliat  the  demurrer 
to  the  petition  was  never  urged  upon  this 
ground,,  and  ttiat  the  trial  court  had  no  oi>- 
portunlty  to  pass  upon  the  question  now 
raised.  This  statement  is  not  controverted 
by  the  plalntifF  in  error  and  the  record  does 
not  enlighten  us  as  to  the  method  pursued 
in  presenting  the  demurrer  In  the  trial  court, 
there  being  a  bare  redtal  that  the  demurrer 
was  overruled  and  exceptions  allowed.  We 
think  it  unfair  to  a  trial  court.  In  matters 
of  this  kind,  that  a  general  demurrer  be 
presented  and  overruled  pro  forma  without 
calling  attention  of  the  trial  court  to  the 
particular  ptdnt  sought  to  be  raised  by  the 
dannrrer.  It  is  evident  here  that  if  the  au- 
thorities dted  by  counsel  in  his  brief  bad 
been  called  to  the  attention  of  the  trial  Judge, 
the  ruling  upon  the  demurrer  would  have 
been  different  Hie  petition  will  be  treated 
as  amended. 

A  O(msld»ation  of  the  original  certificate 
with  the  asBumptloD  certificate  of  each  suo- 
ceedlng  company,  and  the  limitations  therein 
Cfwtalned,  together  with  the  limitation  con- 
tained Id  the  constitution  of  the  Americans, 
at  the  time  the  assured  became  a  member 
tiiereof,  In  reference  to  members  paying  a 
lew  rate  than  provided  by  its  Oonstltntlon, 
make!  It  dear  to  our  mind  that  the  basis  of 
recovery  against  the  plaintiff  in  error  is  such 
part  ot  $1,000,  as  the  rate  paid  by  the  as- 
anred  bme  to  the  rate  provided  by  the  con- 
stitution ot  the  Americans  based  upon  the 
American  Experlmoe  Table  of  Mortality^ 
that  the  assured  whm  he  accepted  the  cer- 
tlflcate  of  the  Americans  and  of  the  plain- 
tiff in  error  was  bound  by  the  prorlsions  of 
sudi  certtflcates  and  by  the  provlsIoDB  of 
their  by-laws  and  eoastltutlon.  That  plain- 
tiff in  error  In  issuing  its  asnunptlon  certif- 
icate containing  conditions  and  modifications, 
which  wm  auo^ited  by  asBimd,  is  bound 
only  to  the  extent  of  its  agrement  with 


assui^  and  that  agreement  is  to  carry  out 
the  cMitract  betweeo  assured  and  the  Amerf- 

cans. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  render  Judgment  for  plaintiff  below  for 
$685.12,  the  amount  tendered  in  the  plead- 
ings, but  the  cost  accrued  up  to  the  time  of 
tender,  not  having  been  tendered,  cost  and 
interest  vrill  not  be  affected. 

POa  ODBIAIL   Adopted,  in  wh(^ 


BUBBT  T.  IBIOK.   (No.  6792.) 
(Supreme  Court  of  Oklahoma.  VA.  18^  ISITJ 

(BvUa^  Iv  ih0  Court  J 

1.  GOTENAITTS    4»  130(1) —BBBAOH—DAKAOKS 

— Statutb. 
The  measure  of  damaxes  for  breach  of  a 
covenant  of  warranty  is  gOTemed  by  section 
2856,  Ber.  Lews  Okl.  1910,  which  providea: 
"The  detriment  caused  by  the  breach  of  a 
covenant  of  seisin,  of  right  to  convey,  of  wai^ 
ranty,  or  of  quiet  enjoymoit,  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be:  First, 
the  price  paid  to  the  grantor,  or,  if  the  breach 
is  partial  only,  such  proportion  of  the  price  as 
the  value  of  the  pnmirty  affected  by  the  breach 
bore,  at  the  time  of  the  grant,  to  the  value  of 
the  whole  property  :  second,  interest  thererai  for 
the  time  aurmg  which  the  grantee  derived  no 
benefit  from  ue  property,  not  exceeding  tix 
years;  and.  third,  any  expanses  properly  incar- 
red  by  the  covenantee  in  defending  bis  posse*- 
sion." 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  246,  246,  251.] 

2.  COVENARTS  «3»150(4,  6)— BeEAOH— DAKAO- 

B8— Items. 

Upon  breadi  of  a  covenant  of  warranty.  It 
was  error  to  allow  and  assess  as  damaeee  the 
following  items:  The  sum  of  $3,199.36  and 
mterest  thereon  from  September  1, 1903,  amount- 
ing in  the  aggregate  to  $4,171.88  for  improve- 
ments placed  on  the  real  estate  after  the  plain- 
tiff purchased  the  same  from  the  defendant  and 
before  he  was  dispossessed:  the  sum  of  $600, 
paid  by  the  plaintiff  for  insurance  upon  the 
property,  tmether  with  interest  thereon:  the 
sum  of  $166.48,  together  with  interest  tbaieon 
allowed  for  taxes  paid  by  the  ^aintiff  while  in 
possession  of  the  property;  the  sum  of  $350, 
allowed  by  the  court  as  money  necessarily  paid 
out  and  expended  in  counsel  s  fees  and  other 
expense  In  defending  bis  possession;  the  sum 
of  $2,07^  allowed  as  Interest  upon  the  price 
paid  to  the  grantor  for  the  time  during  which 
the  grantee  derived  no  benefit  from  the  proper^. 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H        260;  267.] 

8.  Bbuob  or  Wabbaitit— Dakagis. 

Becord  aamined,  and  fceld,  not  to  contain 
sufficient  evidence  to  support  the  findings  of  the 
trial  court  as  to  the  amount  of  damages  allow- 
ed as  Interest  upon  tin  price  paid  to  the  gran- 
tor for  the  time  dnring  which  tiie  grantee  de- 
rived no  benefit  from  Oie  property  and  the  ex- 
pense properly  incurred  tor  toe  covenantee  In 
defending  his  possession. 

Error  from  Superior  Court,  Pottawatooiln 
Count? ;  Oeo.  C  Abemathy,  Judge. 

Actlcm  by  J.  A.  Iritft  against  J.  W.  Bnb^. 
Judgment  for  plalntlfl,  and  defendant  brinsi 
error.   Bemandad,  with  direetions. 


«3>ror  othtt  essM  sea  sasM  tepio  aod  KST-HOUBBR  in  all  Kay-Naml»ered  DlgnU  and  ladaxM 
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B.  B.  Blak^^  and  J.  H.  Maxey,  Jr..  both 
of  MoBkogee,  for  plaintiff  In  erroi.  H.  H. 
Smith  and  I.  a  Satinders,  both  ot  Sluwnee, 
for  defendant  In  error. 

KANQ,  J,  This  was  an  action  for  damag- 
es for  the  breach  of  a  covenant  of  warranty, 
cmnmenced  by  the  defendant  In  error,  plain- 
tiff below,  against  the  plaintiff  In  error,  de- 
fentutnt  below.  Hereafter  the  parties  will 
be  designated  **plaintlff"  and  "defendant," 
reapectlTely,  as  they  appeared  in  the  trial 
court  Upon  trial  to  the  court  there  was 
Judgment  for  the  plaintiff  in  the  sum  of  $11,- 
83T.4&,  to  modify  which  this  proceeding  In 
error  was  commenced. 

The  errors  assigned  upon  which  counsel 
for  defendant  rely  for  a  modification  of  the 
Judgment  rendered  relate  to  the  following 
items  allowed  by  the  trial  court  as  damages 
for  the  breach  of  a  covenant  of  warranty: 

The  sum  of  $3,199.36  and  interest  therew 
from  September  1,  1908,  amounting  In  the 
aggregate  to  $4,171.88,  for  Improvements 
placed  on  Che  real  estate  after  the  plaintiff 
purchased  the  same  from  the  defendant  and 
before  he  was  dispossessed. 

The  sum  of  $600  paid  by  the  plaintiff  tta 
inanrance  upon  the  property,  tog^her  with 
Interest  thereoo. 

The  som  of  $16648,  together  with  interest 
therecm,  allowed  for  taxes  paid  by  the  plain- 
tiff while  In  possesslMi  ot  the  prcq^erty. 

The  smi^  ot  $860  allowed  by  the  court  as 
money  necessarily  paid  out  and  expoDuled  In 
counsel's  fees  and  other  ezpenae  in  defend- 
ing his  possession. 

The  sum  ot  $%ora  allowed  as  bdsrest  upon 
the  price  paid  to  the  grantor  for  the  time 
darlQg  wbldi  the  grantee  derived  no  benefit 
frran  the  pn^perty. 

[1]  Gonnsti  agree  that  the  measure  of  dam- 
ages to  which  the  plaintiff  is  entitled  is  fixed 
by  section  2850^  Bev.  Iaws  OU.  1910,  which 
provides: 

"The  detriment  caused  by  tiie  breach  of  a 
covenant  of  seism,  of  right  to  convey,  of  war- 
ranty, or  of  quiet  enjoTUient,  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be:  First, 
the  price  paid  to  the  grantor,  or,  if  the  breacti 
is  partial  only,  such  proportion  of  the  price  as 
the  value  of  Uie  property  affected  by  the  breach 
bore,  at  the  time -of  the  grant,  to  the  value  of 
the  whole  property ;  second,  interest  thereon 
for  the  time  during  which  the  grantee  derived 
no  benefit  from  the  property,  not  exceedl^  six 
years ;  and,  third,  any  expenses  properly  incur- 
red by  the  covenantee  in  defending  his  posses- 
sion.''^ 

[I]  Counsel  for  defendant  contend  that  the 
allowance  of  the  first  three  Items  stated  above 
Is  not  within  the  sco[>e  of  the  statute,  and 
counsel  for  plaintiff  concede  that  the  $600 
allowed  for  Insurance  and  $165.48  as  taxes 
are  not  covered  by  the  statute,  but  contend 
that  the  item  of  $4,171.88  aUowed  for  Im- 
provements is  sustained  by  the  role  approv- 
ed in  the  case  of  Cecconi  v.  Rod  den  et  aL, 
147  Mass.  164, 16  N.     749,  to  the  effect  that, 


the  rule  for  damages  by  breach  of  warranty 
of  titie  is  the  value  of  the  estate  and  im- 
provements at  the  time  of  eviction.  In  view 
of  our  statutory  rule,  which  seems  to  be 
somewhat  different  from  the  rule  for  dam- 
ages announced  above,  we  are  of  the  opinion 
that  these  items  should  have  been  disal- 
lowed. 

[3]  As  to  the  next  two  Items,  counsel  for 
defendant  concede  that  the  plaintiff  Is  en- 
titled to  recover  interest  upon  the  purchase 
price  paid  the  grantor  for  the  time  during 
which  the  grantee  derived  no  benefit  from 
the  property,  and  any  expenses  properly  in- 
curred by  the  covenantee  in  defending  his 
possession,  but  say  that  there  was  not  suffi- 
cient evidence  ad'duced  at  the  trial  to  sup- 
port the  finding  of  the  court  as  to  the  amount 
of  recovery  for  these  two  items.  We  think 
counsel  are  right  in  this  contenU<m.  We  can 
find  no  satisfactory  proof  In  the  record  as 
to  the  precise  time  during  which  the  grantee 
derived  no  benefit  from  the  property  or  the 
^:penae  Incurred  him  in  defwding  his 
possession. 

For  the  reasons  stated,  the  cause  Is  re- 
manded to  the  trial  court,  with  directions  to 
disallow  the  items  herein  found  to  be  erro- 
neously araessed,  and  to  allow  the  plaintiff 
to  introduce  evidence  for  the  purpose  of 
showing  the  time  during  which  he  derived 
no  benefit  from  the  property  1^  reason  of  his 
evlcticm  therefrom,  and  any  expenses  prop- 
erly incurred  by  him  In  defending  bis  pos- 
session.  All  the  Justices  concur. 


EOFT  V.  LAIB.    (No.  6681.> 
(Supreme  Court  of  (^boma.   Feb.  1%  1917.) 

(8i/llahuM  Iv  the  Court.} 
BVIDENCK  *=>4e0(12)  ~  PaBOL  EvIDBRCB  — 

Phopebty  Included  in  Chattel  Mobt- 

QAGB. 

Where  the  property  secured  by  a  chattel 
mortgage  is  described  as,  "One  standard  oil 
drill  and  rig  and  all  tools  and  equipment,  con- 
sisting of  boiler,  engines,  iHts,  stems,  etc.,  now 
located  on  the  N.  E.  M  of  Sec  9,  T.  3,  south  of 
range  15  west."  parol  mroof  (rf  the  extent  and 
meaning  ot  the  words  employed  and  the  sense 
in  wb!«i  the  parties  used  mem  Is  admissible, 
and  in  this  case  it  was  error  to  exclude  certain 
testimony  offered  for  the  purpose  of  showing 
that  certain  oil  well  casing  used  by  the  mort- 
gagor In  connection  with  tbe  oil  drill  and  rig- 
was  not  included  in  the  general  description. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2127.] 

Error  from  District  Court.  Tillman  Coun- 
ty ;  Frank  Matheiro,  Judge. 

Beplevln  by  A  Lair  against  B.  B.  Eoff. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  and  canae  remanded  for 
new  trlaL 
See,  also,  lB6  Pac.  186. 

Ahem  &  Searcy,  of  lYederick,  for  plaintiff 
In  error.  Mounts  &  Davis,  of  FrederitA,  for 
defendant  in  error. 
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KAMB,  J.  a!1ila  was  an  acUon  In  T«pleTlii, 
commenced  the  defendant  in  enor,  plain- 
tiff below,  against  tlie  plaintiff  In  eiror.  u 
sberlff,  defendant  b^w,  for  the  parpose  of 
rocoyerlng  the  Immediate  poesesslon  of  cer- 
tain oil  well  casing.  In  bis  petition  the 
plaintiff  alleged  tiiat  he  was  the  owner  of, 
and  entitled  to,  the  Immediate  poasessloai 
of  certain  oil  well  casing,  and  Out  the  de- 
fendant, as  sheriff  of  Tillman  conutTi  was 
wrongfully  detaining  possession  thereof.  The 
defendant  answered  bj  way  of  general  denial, 
and  further  alleged  that  he  took  posseeslon 
of  said  property  as  sheriff  of  Tillman  connty, 
Okl.,  virtue  of  an  executlw  delivered  to 
him  In  the  cause  of  Continental  Supply  Com- 
pany, a  Corporation,  t.  Big  Pasture  Oil  &  Gas 
Development  Company,  commanding  him  to 
levy  upon  the  goods  and  chattels  of  the  defend- 
ant; that  this  plaintiffs  title  thereto,  if  any 
he  has,  Is  fraudulent  as  to  the  creditors  of 
the  said  Big  Pasture  Oil  &  Gas  Development 
Company ;  that  the  Continental  Snpply  Com- 
pany is  a  creditor  of  said  Big  Pasture  Oil  & 
Gas  Development  Company,  as  evidenced  by 
the  Judgment  records  of  the  district  clerk's 
office  In  Tillman  county.  The  r^ly  was  a 
general  denial.  The  plaintiff  to  support  the 
allegations  of  his  petition  testified,  In  effect, 
that  he  purchased  the  oil  well  casing  at  a 
foreclosure  sale  had  by  and  In  behalf  of  the 
State  Guaranty  Bank  of  Frederick,  Okl.,  pur- 
suant to  the  terms  ot  a  certain  chattel  mort- 
gage wherein  the  State  Guaranty  Bank  was 
mortgagee  and  the  Big  Pasture  Oil  &  Gas 
Development  Company  was  mortgagor.  The 
chattel  mortgage  in  question,  which  was  In 
the  usual  fOrm,  was  then  Introduced  In  evi- 
dence over  the  objection  of  the  defendant 
The  description  therein  of  the  property  In- 
volved, the  only  part  of  the  Instrument  neces- 
sary to  notice  herein,  reads  as  follows: 

"One  standard  oil  drill  and  rUr  and  all  tools 
and  equipment,  corudating  ot  boiler,  enrines, 
bits,  stttiw,  etc.,  now  located  on  the  N.  B.  ^ 
of  Sec.  9,  T.  3  south  of  range  IS  west." 

After  the  plaintiff  concluded  his  testimony 
and  rested  his  case,  the  defendant  IMerposed 
a  demurrer  to  the  evidence  upon  the  ground 
that  the  same  la  Insuffldent  to  warrant  a  re- 
covery In  fttvm  of  plaintiff  and  agabist  de- 
fendant, and  for  Oie  further  reason  that  the 
mortgage  introduced  herein,  and  upon  whtdi 
the  purported  foredtosme  Is  alleged  to  have 
been  had,  does  not  Include  within  Its  terms 
the  property  In  question,  which  demurrer  was 
br  the  court  overmlsd.  Thereupcm  the  de- 
fendant called  as  a  witness  a  Mr.  Thrallkeld, 
who  testified,  in  effect,  that  he  bad  been  en- 
gaged In  the  oil  wdl  supply  business  for 
about  four  years;  that  be  was  well  acquaint- 
ed with  the  values  and  market  price  of  oil 
well  supplies;  that  he  knew  what  imple- 
ments, tools,  and  other  equipment  was  gener^ 
ally  Included  In  the  term,  "one  standard  oil 
drill  and  rig  and  all  to^  and  equipment, 
consisting  of  boiler,  engines,  stems,"  eta, 
as  used  in  the  mortgage,  and  that  he  was 


acquainted  wtth  "oU  terms  and  oil  appli- 
ances and  the  terms  used  and  In  vogue  anumc 
oU  well  snroly  people."  niereupon  qnw 
tlons  were  asked  the  witness  which.  If  an- 
swered, would  tend  to  estaUish  whether  the 
description  of  the  property  contained  In  the 
chattel  mortgage  Indnded  oil  well  casing,  to 
which  questions  counsel  for  plaintiff  object- 
ed, whldi  objections  were  sustained  by^Oe 
court.  Thereupon  the  court,  among  others, 
gave  to  the  Jury  Instruction  No.  8,  as  foUowa: 
"The  cmly  question  that  will  be  submitted  to 
yon  by  the  court  for  your  determlnatim  is 
whether  or  not  the  property  In  controversy  was 
intended  by  the  mortgagor  and  mortgagee  to  be 
Incladed  in  said  mortgagei  Should  you  find 
from  the  tmdence  in  mis  case,  ^  a  fair  pre- 
ponderance thereof,  that  it  was  the  intentitni  of 
the  oil  company  and  of  the  State  Guaranty 
Bank,  the  mortgagor  and  mortgagee  in  said 
mortgage,  to  hudDoe  the  case  belonging  to  said 
oil  company  and  being  the  property  in  contro- 
versy in  said  mortgage,  then  your  verdict  should 
be  for  the  plaintiff  for  the  possession  ot  the 
property  in  ctMitroversy.  Ana  unless  yoo  find 
from  a  fair  preponderance  of  tbe  erid^iee  that 
it  was  the  intenticMi  of  both  parties  to  said  mort- 
gage to  include  the  property  in  controversy  In 
the  same,  then  your  verdict  should  be  In  favor 
of  the  deCnxlant.  Should  you  find  in  fkvor  of 
the  defendant,  then  your  verdict  should  be  for 
the  return  of  the  property  In  controversy,  and 
you  should  further  find  the  fair  cash  value 
thereof  at  the  time  and  place  the  said  property 
was  taken  from  the  defendant." 

Thereupon  the  Jury  retired,  and  thereafter 
returned  a  verdict  In  favor  of  the  plaintiff, 
upon  which  Judgment  was  duly  entered,  to 
reverse  which  this  proceeding  in  •error  waa 
commenced. 

The  principal  grounds  for  reversal  relied 
upon  by  counsel  for.  plaintiff  in  error  may  be 
summarized  as  follows:  (1)  Error  in  over* 
ruling  the  demurrer  to  the  evidence;  (2)  er* 
ror  of  the  court  In  sustaining  objectlcms  to 
the  testimony  ot  the  witness  ThrailMld; 
(3)  error  of  the  ooort  In  gMag  Instructimi 
No.  8. 

On  the  first  assignment  of  error  counad 
say,  in  effect,  that  the  language  employed  In 
the  mortgage  does  not,  by  any  stretch  of  the 
Imagination,  include  within  its  terms  ttie 
property  sued  for  in  this  action,  and  that 
therefore  it  could  not  legally  have  been  sold 
at  the  mortgage  sale  at  whldt  the  plaintiff 
testified  he  purchased  it  On  this  point  we 
cannot  agree  with  counsel.  In  our  Judgment, 
the  description  in  the  mortgage  Is  not  suf- 
ficiently spedflc  to  enable  the  court  to  de- 
termine the  predae  property  which  the  par- 
ties intended  to  include  Oierein  without  the 
aid  of  parol  evidence.  The  mortgage  does  not 
specifically  mention  "oil  well  casing,"  and 
yet,  such  property,  when  used  In  connection 
with  the  property  specifically  described 
might  very  well  be  embraced  within  the  g«t- 
eral  description.  In  such  cases  parol  evidence 
as  to  the  extent  and  meaning  of  the  words 
employed  In  describing  property,  and  the 
sense  in  whI(A  they  are  used  by  the  partiei, 
is  always  admissible.  Jones  on  Chattel  Mort- 
gages (fith  BiL)  i  M;  Uyera  et  aL  t.  Snyder 


Digitized  by  Google 


OKL) 


CHICAGO,  R.  I.  ft  F,  BT.  CO.  v.  AUSTIN 


617 


et  aL,  96  Iow«,  lOT,  M  N.  W.  771;  Weber  t. 
IlllDg  et  a).,  66  Wis.  70,  27  N.  W.  S84. 

The  court  Instructed  the  jury  tb&t: 

**11w  Mtly  qaestioB  that  -will  be  BolMiiitted  to 
yog  by  the  oenrt  for  your  determiDatioa  Is 
whether  or  not  the  property  involved  waa  in- 
tended by  the  mortgagor  and  mortgagee  to  be 
included  in  this  mortgage." 

We  are  nnable  to  gather  from  the  rec<wd 
any  Intenticm  on  the  part  of  the  mortgagor 
to  mortgage  any  property  except  that  un- 
braced within  the  description  elanae  of  the 
mortgage,  or  that  It  waa  the  Intention  of  the 
parties  to  sell  at  the  foreclosure  sale  any 
other  than  the  proi)erty  actually  covered  by 
the  terms  of  the  mortgage.  Clearly,  If  Gie  de- 
scription contained  In  the  mortgage,  aided  by 
the  parol  OTldence  of  witnesses  competent  to 
testify  on  the  question,  shows  that  "oil  well 
casing"  Is  included  in  this  dmcrlption,  which 
Is  a  quratlon  for  the  Jury,  then  the  plaintiff 
ought  to  recorer ;  otherwise  not  From  what 
we  have  already  said,  it  follows  that  it  was 
error  to  exclude  the  testimony  of  the  witness 
Thrailkeid.  There  is  some  contention  to  the 
effect  that,  admitting  that  the  exclusion  of 
the  testimony  offered  for  the  purpose  of  show- 
ing that  the  oil  well  casing  was  not  included 
In  the  description  was  prejudicial  error,  stlU 
It  was  not  material  for  the  reason  that  the 
evidence  shows  that  the  casing  was  turned 
over  to  the  mortgagee  as  a  pledge  Independ- 
ent of  the  mortgage.  As  will  be  seen  by  ref- 
erence to  Instruction  No.  3,  this  theory  was 
not  reUed  upon  by  counsel  for  plaintiff,  nor 
considered  by  the  trial  court  Moreover,  the 
plaintiff  herein  ia  neither  a  mortgagee  nor 
pledgee,  but  a  third  person,  who  derived 
whatever  title  he  asserts  to  the  casing  from 
bis  purchase  thereof  at  the  mortgage  sale. 
If  the  casing  was  not  Included  within  the  de- 
scription contained  in  the  chattel  mortgage^ 
It  could  not  be  sold  pursuant  to  the  terms 
thereof,  and  the  plaintiff  could  acquire  no 
title  thereto  from  that  sooroa 

For  1^  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
ooncor. 


CHICAQO,  B.  I.  ft  P.  BY.  Ca  et  al.  t. 
AUSTIN.  CNo.747a) 

(Snpramo  Ooort  of  OklahonuL  Oct  1^  1016. 
BeheoxlBS  Denied  Uarch  18,  1917.) 

fSyUahut  by  the  Court.) 

1.  Appb^&ranoe  ^=)22  —  Jubibdictior  —  Dis- 
TBiCT  CoTJBT— Oklahoma— Waiver, 
Where  pending  appeal  to  the  Supreme  Conrt 
from  a  judgment  rendered  in  the  superior  court 
of  Q.  county  the  records,  files,  and  papers  of  a 
cause  were  transferred  to  the  district  court  of 
that  county  pursuant  to  chapter  77,  Session 
Laws  1913,  and  upon  reversal  of  said  judsment 
mandate  from  tho  Supreme  Conrt  was  lodged  in 
the  district  court,  and  defendants  thereafter 
appeared  generally  in  said  court  in  said  cause, 
tney  thereby  wuved  tiie  right  to  object  to  tlia 
Janidictio&  of  said  court  aven  thoogh  said 


Aapter  77  was  afterwards  bald  unconstita- 

tionaL 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  J8  108-lia] 

2.  Appeab&nck   «=3i9(l)  —  JtTEisDicnxoir  — 
Waives. 

Where  defendants  appeared  in  a  cause  find 
submitted  to  the  court  nonjarisdlctional  ques- 
tionj  which  could  not  be  submitted  and  deter- 
mined on  a  special  appearance,  they  recogtuzed 
the  general  joriadictum  of  the  court  and  waived 
all  tneiulanties  in  the  manner  by  which  that 
court  obtained  jorlsdl^on  <rf  their  persons. 

[Ed.  Note.— EVir  other  cases,  see  Appearance, 
Cent  Dig.  S  79.] 

3.  GouBTs  (g=>484  —  Tkajssfke  or  Cattses^ 
Validitt— Statute. 

Chapter  20,  Session  Laws  1916,  validating 
all  proceedings  had,  orders  made.  Judgments  ren* 
dered,  or  decrees  entered  by  the  district  courts 
or  the  judges  thereof  in  causes  transferred  to 
said  district  courts  pursuant  to  chapter  77,  Sea- 
son Laws  1913,  had  the  efCect  of  rendering 
valid  the  transfer  of  the  records,  files,  and  pa- 
pers of  a  cause  of  which  the  district  court  had 
concurrent  jurisdiction  from  the  superior  court 
to  the  district  conrt  of  a  county  and  the  sub- 
sequent proceedinga  bad  therein. 

[Ed.  Note.— Fw  other  cases,  see  Oonrt^  Cunt 

Dig.  S  1291.]  ^ 

4.  Statutes  <8=»26S— Cueativs  Aotb— Iagis- 

lATIVE  FOWEB. 

Curative  acts  may  apidy  to  pending  proceed- 
ings, and,  while  the  Legislature  caniwt  annul 
or  set  aside  the  judgment  of  a  court  it  may  re- 
move a  defect  <m  wliich  the  judgment  proceeded. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S9  360,  361.1 

5.  Appeal  and  Ebbos  «saB327(6),  1146,  1154, 

1176(2).  1202-PAB9IBH-DERHOANTB  IS  Br- 
bOR— AFPBUJkTB  JtTUSDIOIIOn— NKW  I^XAL. 

Plaintiff  brought  suit  against  defendant  rail- 
way company  and  members  of  its  train  crew 
for  damages  for  personal  injuries  alleged  to 
have  been  received  because  of  negligence  in  the 
operation  of  one  of  defendant  company's  trains 
by  the  individual  defendants  composing  the 
train  crew.  Judgment  was  rendered  for  plain- 
tiff and  against  defendant  company  and  in  fa- 
vor of  the  individual  defendants.  The  defendant 
railway  company  appealed  to  the  Supreme 
Court,  namiag  its  codefendants  as  defendants 
in  error.  The  Judgment  was  reversed,  and  the 
cause  remanded,  with  directicms  to  the  trial 
court  to  grant  plain  tiff  a  new  trial  as  to  aU  de^ 
fendants.  After  remand  plaintiff  disoalBsed  as 
to  all  defendants  except  the  railway  company 
and  the  conductor.  A  second  trial  resulted  in 
Judgment  for  plaintiff  against  both  defendants, 
who  join  in  uie  present  appeal  and  plead  Uie 
judgment  at  the  fiM:  trial  in  favtw  of  the  con- 
ductor as  a  bar  to  plaintiff's  right  of  recovery. 
Held:  (1)  On  the  former  appeal  the  conductor 
an3  other  members  of  the  tram  crew  were  prop- 
er and  necessary  parties  tbweto,  and  were  prop- 
erlv  joined  as  defendants  in  error ;  (2)  that  tiie 
judgment  rendered  at  the  first  trial  was  a 
joint  judgment  and  the  Supreme  Court  ob- 
tained jurisdiction  to  reverse,  vacate,  or  modify 
th«  same  or  direct  that  such  be  done  by  the 
trial  court  as  to  all  parties;  (3)  upon  the  re- 
versal of  said  judgment  plaintiff  was  entitled  to 
a  new  trial  as  against  all  the  d^endants  in  the 
acti<Hi. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  1816.  4480-4482.  4497, 

4580,  4669.1 

6.  Appeal  and  Erbob  4^1007(1)  — Snssi- 
Q17ENT  Appeal— Law  or  Case. 

Whoe  (m  a  former  aiq>eal  the  rights  of  the 
parties  under  the  issues  made  by  the  pleadings 
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and  the  facts  disclosed  by  the  record  have  been 
determined,  such  determination  becomes  the  law 
ot  the  case,  and  on  a  second  appeal  involving  the 
same  questions  the  Supreme  Court  will  be  con- 
trolled by  the  conclusions  announced  in  the  for- 
mer decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  THg.  H  43SS.  4369,  4363,  4427.] 

7.  BAILBOADS  «=>370(1)— InJUBT  at  CBO80IKO 

— Cabk  Rkquiud. 
Where  it  appeared  from  the  evidence  that 
plaintiff,  who  was  injured,  was  traveline  across 
the  yards  and  tracks  of  a  railway  company 
almig  a  well-defined  pathway  which  had  been 
constantly  used  by  the  public  in  large  numbers 
for  eight  or  ten  years,  and  two  members  of  a 
train  crew  engaged  in  switching  in  the  yards 
across  which  plaintiff  was  passing  saw  him  and 
knew  of  his  presence,  the  defendant  company 
and  Its  emplf^te  In  charge  of  Its  engine  ana 
cars  were  bound  to  use  reasonable  care  to  tcnid 
injury  to  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1275,  1278J 

8.  Raoaoadb  «s»S91(4)— InjUBT  on  Tuok— 
Nboooxkob. 

Where,  with  knowledn  of  plaintHTs  pret- 
ence apon  its  premises,  d^endant  kitted  four 
cars  -upon  a  switch  across  which  plaintiff  was 
about  to  pass,  without  any  waminf;  or  signal 
notifying  him  of  the  approach  of  said  train  of 
cars,  and  regmrdless  of  the  fact  that  such  acts 
might  resolt  in  plaintifTB  death  or  serious  in- 
jury, defendant  was  guilty  of  gross  negligence. 

[Ed.  Note.— For  oOier  cases,  see  BaHroads, 
Cent.  Dig.  8  1330.1 

9.  Bailboads  «=»358y)— Injtjbt  on  Tkack— 

WAKNINa  AaAINBT  ^ntESPASSEBS— BrFECT. 

Nor  does  the  fact  that  the  railway  company 
bad  placed  aigns  alcnog  its  right  of  way  warning 
the  public  against  trespassing  thereon  absolve 
it  from  the  duty  impfMed  by  the  custom  of  the 

{rabUe  whidi  had  riitsned  into  a  license  where 
t  appears  that  the  cnstom  had  oontinued  un- 
abated after  the  pladfflg  of  the  signs. 

[Bd.  Note.— For  other  cases,  see  BsUroads, 
Cebt.  Dig.  I  1286.] 

10.  Appeal  and  Ebbob  <t=»1170(7)— Habjcucsb 
Bbbob— Aduission  or  Evidehoi. 

A  case  will  not  be  reversed  for  error  in  the 
admission  of  evidence  unless  it  appears  upon  an 
examination  of  the  entire  record  that  such  er- 
ror has  resulted  in  a  miscarriage  of  lostice,  or 
constitutes  a  substantial  violaoon  of  a  consti- 
tutional or  sututory  right. 

CBd.  Note.— For  other  cases,  we  Appeal  and 
Error,  Cent  Dig.  H  4066,  4543.] 

Error  from  District  Court,  Grady  County; 
T.  P.  Clay,  Judge. 

Action  by  J.  B.  Austin'  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railway  Com- 
pany and  Ed  Connors  and  others.  Judg- 
ment for  plaintiff,  and  the  named  defendants 
bring  &toT.  Affirmed. 

See,  also,  43  OkL  608,  144  Paa  1069. 

C.  O.  Blake,  B.  J.  Boberts.  and  W.  B. 
Moore,  all  of  El  Reno,  J.  G.  Gamble,  of  Des 
Moines,  Iowa,  Barefoot  St  Carmlchael,  of 
Cbickasba.  and  Harris,  NowUn  &  Singleton, 
of  Oklahoma  City,  for  plaintiffs  In  error. 
Bond,  Melton  &  Melttm,  of  Chlckasha,  and 
McKnight  ft  Heskett,  of  Anadarko,  for  de- 
fendant In  error. 

HABDT,  J.  J.  E.  Austin  coounoiced  this 
action  in  liie  sapertor  court  of  Grady  oonnty 


against  the  Chicago,  Rock  Island  ft  Pacific 
Ballway  Oompany,  Ed  OomiaEB,  eondnctn, 
J.  S.  Carma^  eBgineer,  and  Bay  McCfmnldE 
and  Ohailei  Beat,  bxakemoi,  rt«<Hiig  dam- 
ages for  personal  injuries  alleged  to  hare 
been  received  by  lilm  on  account  of  the  negli- 
gent operation  of  one  of  the  defendant  rail- 
way company's  trains.  At  the  first  trial  the 
court  Bostalned  a  demurrer  to  the  evidence 
as  to  the  d^endanta  Garmafdi,  McCormldc, 
and  Best,  and  overruled  the  same  as  to  the 
defendants  railway  company  and  Connors. 
Thereupon  the  trial  proceeded  and  resulted 
in  a  vcfdict  and  judgment  !u  fftvor  of  plaln- 
tiff  and  "gw^nTt;  defendant  railway  cmnpany 
and  In  favor  of  defendant  Connors.  The 
railway  company  In  due  thne  filed  petition 
in  error  with  case-made  attached,  Joining  Its 
codefbndants  as  defmdants  In  error;  and 
tm  March  8,  1914,  this  court  rendered  an 
opinion  reversing  said  cause.  C,  B.  I.  ft 
P.  By.  Co.  V.  Austin,  48  Okl.  698,  144  Pac. 
1069.  Petition  for  rehearing  was  overruled, 
and  upon  motion  of  defmdant  in  error,  Aus- 
tin, the  cause  was  remanded  to  the  trial 
court,  with  directions  to  set  aside  the  judg- 
ment and  grant  plaintiff'  a  new  trial  as  to 
all  of  the  defendants  therein.  On  March  22, 
1913,  the  Legislature  enacted  diapter  T7,  Ses- 
sion Lews  of  1913,  p.  119,  by  the  terms  of 
which  it  was  sought  to  abolish  certain  su- 
perior courts,  including  the  superior  court 
of  Grady  county.  Said  act  provided  for  the 
transfer  of  pending  cases  of  which  the  dis- 
trict court  had  concurrent  jurisdiction  to  the 
district  courts  <if  the  county  in  which  such 
superior  courts  wm  located,  and  under  this 
provision  the  records,  fliea,  and  papers  In 
this  case  were  transferred  to  the  district 
court  bf  Grady  county,  and  when  the  man- 
date of  tills  court  was  issued  it  was  trans- 
mitted to  and  lodged  In  the  district  court  of 
Grady  county.  After  remand  of  the  case  It 
was  dismissed  as  to  defendants  Carma<^ 
McCormlck,  and  Best,  leaving  tlie  action 
pending  against  the  railway  company  and 
Connors.  The  second  trial  resulted  in  a  vet- 
diet  and  judgment  against  both  defendants, 
who  join  in  the  present  appeal. 

[1]  It  la  Insisted  that  chapter  77,  Season 
Laws  1913,  supra,  was  invalid,  that  the  su- 
perior court  of  Grady  coun^  was  not  abol- 
ished thereby,  and  that  this  case  was  wrong- 
fully tranaferred  to  the  district  court,  whldi 
lattw  court  had  no  Jurisdiction  of  this  ao* 
Uon. 

In  Hatfield  r.  Garnett,  45  Okl.  438,  146 
Pac.  24,  It  was  held  that  said  chapter  77  was 
invalid  for  the  reasons  therein  stated.  On 
Septembw  12,  1913,  prior  to  the  reversal  of 
this  case  on  the  first  appeal,  the  defendant 
railway  company  filed  in  the  district  court 
of  Grady  county  a  petition  for  new  trial  in 
which  it  alleged  that  the  superior  court  was 
abolished,  and  that  the  proceeding  was  be- 
gun in  tiie  district  court  as  the  successor 
.thereto^    To  this  petition  defendants  Con- 
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BOtB,  McGormlck,  and  Carmacfc  filed  an  an- 
swer, admlttliiff  the  all^tlons  tbereof,  and 
coBsentliig  tlut  Jadgmrat  mi^t  be  Issued  as 
prayed  for.  On  December  7, 1914.  after  man- 
date had  beak  filed  and  recorded,  plaintiff. 
Austin,  filed  a  motion  in  the  district  court  to 
set  asUe  the  Jndgmrat  rendered  in  the  su- 
perior court  as  to  all  defendants,  whldi  mo- 
tion was  beard  on  December  23d,  at  whldi 
time  defendants  appeared  and  contested  the 
same  and  reserved  exceptions  to  the  order  of 
the  conrt.  On  January  15.  1916.  i^ntlfC 
moved  to  dismiss  without  prejudice  as  to  de- 
fendants Carmack,  Mc€k)rmlck,  and  Best, 
which  motion  was  sustained  and  exceptions 
reserved  by  def^idants  railway  company  and 
Connors.  On  the  same  day  said  defendants 
filed  motion  to  remand  to  the  superior  court, 
which  motions  were  overruled,  and  there- 
trpon  filed  pleas  to  the  jurisdiction,  which 
were  denied,  and  then  by  leave  of  court  with- 
draw their  answers  and  Interposed  demurrers 
to  the  petition  on  both  jurisdictional  and 
nonJnriadicUonal  grounds.  These  demurrers 
were  overruled,  and  defendants  thereafter 
filed  motion  for  Judgment  tm  the  pleadings 
baaed  upon  nonjurlsdlctional  grounds.  Upon 
the  overruling  thereof  Issues  were  joined  and 
trial  had,  with  the  result  stated. 

[2]  Vrom  ilie  fwegolng  statement  It  la  ap* 
parent  that  defendants  enl^ed  a  general  ap- 
pearance In  the  district  court  By  appear- 
ing generally  and  contesttiv  the  motion  to 
set  aside  the  Judgment  rendered  In  the  aa- 
perlor  court  and  reserving  exceptlcms  to 
plalntllTs  dlamlssal  as  to  certain  def^- 
ants,  and  by  Interposing  a  demnrrer  to  plaln- 
tUTs  petlUim  on  both  Jnrisdlctitmal  and  non- 
Jnrisdlctlonal  grounds,  and  by  filing  motl<m 
for  Jndgmoit  on  tlie  pleadings,  both  ot  said' 
defendants  submitted  themsClTes  to  the  Ja- 
risdlctlon  of  the  district  court  and  waived 
objections  that  might  otherwise  have  been 
urged  thereto.  They  cannot  be  permitted  to 
appear  in  that  court  unreservedly  for  the 
purpose  of  invoking  its  Jurisdiction  In  an  ef- 
fort to  obtain  affirmative  relief,  and,  when 
the  relief  sought  la  denied,  deny  the  Jurlsdlo- 
tloD  of  the  court  In  the  premises. 

In  Rogers  v.  McCord-ColUns  Merc.  Ca,  19 
Okl.  116.  91  Pac.  864,  in  the  aeeond  para- 
graph of  the  syllabus.  It  la  held : 

"Where  a  motion  la  made  in  wbidt  Quaationa 
are  raised  which  go  to  the  jurisdictloti  of  the 
court  over  the  parties,  and  m  which  guestioiip 
are  also  raised  which  cannot  be  raiaea  by  spe- 
cial aivsarance,  but  can  only  be  heard  upon 
a  raieral  appearance,  the  partiea  will  be  taken 
and  held  to  have  altered  a  general  appear- 
ance. •  • 

In  Walton  et  aL  v.  Kennamer  et  al.,  39  OkL 

629,  136  Pac.  6S4,  It  is  said: 

"Where  a  defendant  comes  into  a  case,  even 
though  he  has  not  been  properly  auumiODed,  and 
alleges  and  snlHolts  to  the  court  non^rlsdictlon- 
al  qnesticms— qnestionfl  which  could  not  be  -rais- 
ed u  a  special  appearance— he  recognizes  the 

Seneral  jurisdiction  of  the  court,  and  waivea  all 
rregularitiea  that  may  have  intervened  in  bring- 
ing him  into  court" 


To  the  same  etTect  see,  also,  the  following 
cases:  Ansttn  Mfg.  Go.  v.  Hunter  et  al.,  16 
OkL  86.  86  Pac.  293;  ZUka  et  al.  v.  Avey  et 
aL,  86  Okl.  406, 122  Pac.  722 ;  Haynea.  Adm'x, 
T.  City  Nat  Bank,  Lawton.  80  Okl.  614,  121 
Pac.  182 ;  Welch  v.  Ladd,  29  Okl.  93. 116  Pac. 
673;  Pratt  v.  Pratt,  41  OkL  677,  139  Pac. 
201. 

The  decUdons  dted  from  this  court  do  not 
Invidve  a  diange  of  venue,  but  the  same  prin- 
ciple governs  as  in  this  dass  of  cases.  When 
the  f&rmer  Jadgment  was  reversed  and  the 
cause  remanded,  It  then  stood  as  if  no  trial 
had  taken  place,  except  that  the  rule  of  law 
announced  In  the  opinion  of  the  SujHreme 
Court  must  be  regarded  as  the  law  of  the 
ease  aa  the  second  trial,  and  when  the  case 
was  transferred  to  tlie  dtstrlct  conrt,  evoi 
though  the  venue  was  wrongfully  dianged, 
dtf^idants  entered  a  fenwal  aKieannce  In 
that  court,  and  thereby  waived  the  right  to 
urge  any  objecttra  thereto.  4  Enc.  PL  &  Pr. 
484  ;  40 Oye.  181,182;  Folk OonntyT.Hlerb, 
37  Iowa,  861;  Tlnsm  t.  Locfcard  et  aL,  70 
Ky.  458;  Andrews  t.  Beck,  28  Tar.  4BB; 
Gupples  et  al.  v.  Hood  ^  aL,  1  Mo.  497 ;  Tay- 
lor T.  AU.  A  Pac  By.,  68  Ma  897:  lAka  Brie 
ft  Western  R.  B<.  Oo.  t.  Lewder,  7  Ind.  App. 
540,  84  N.  B.  447,  747. 

[)]  An  addltlmal  reason  why  this  qneatbrn 
cannot  now  be  mtfid  Is  that  by  section  21,  c 
Session  Laws  1916,  p.  20,  it  Is  enacted: 

"AU  prooeedingi  had  or  acts  dtme  by  the  su- 
perior courts,  or  the  officers  thereof,  which  are 
discontinued  by  'this  act,  and  all  proceedings 
had,  orders  made,  judgments  rendered  or  decrees 
entered  by  the  district  courts  or  the  judges 
thereof,  in  causes  originaUy  instituted  in  or 
taken  to  said  superior  courts  pursuant  to  the 
authority  attempted  to  be  conferred  by  the  prb- 
vislcms  of  Bouse  Bill  No.  S70L  approved  March 
22,  1918^  are  hex^  nUdated  and  legal- 

In  consideration  of  legtslatkm  of  this  ehar^ 
acter  the  inoxwUnt  question  to  be  considered 
In  determining  its  validity  and  effect  is  to 
ascertain  whether  the  acts  whidi  It  attempts 
ed  to  validate  would  be  effectual  for  the  pnr^ 
poses  Intended  If  a  valid  law  enacted  priw 
to  the  doing  thereof  had  directed  that  tbcgr 
be  done  as  they  were  done.  In  such  cases  the 
authority  of  the  Legislature  to  validate  them 
thereafter  Is  well  established,  and  rl^ts 
predicated  upon  such  curable  defects  are  not 
deemed  meritorious  nor  entitled  to  the  pro- 
tection ordinarily  accorded  to  rested  rights. 
2  Lewis'  Sutherland,  Stat.  Const.  1232. 

Had  said  chapter  77  been  a  valid  enact- 
ment, no  question  could  have  arisen  as  to  the 
validity  of  the  transfer  of  said  cause  from 
the  superior  court  to  the  district  court ;  and, 
this  being  true,  under  the  rule  Just  stated,  the 
act  of  -1916  would  make  valid  soch  Inegolar 
transfer. 

[4]  The  rule  Is  thus  stated  In  2  Lewis* 
Sutherland,  Stat  Oonst  1237,  as  follows: 

"Curative  acts  apply  to  pending  proceedings. 
It  is  truly  said  that  the  bringiDg  of  suit  vests 
in  a  party  no  right  to  a  particular  decision,  and 
his  case  must  be  datemunsd  m  the  law  as  it 
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etemds,  sot  when  the  salt  was  brought,  bat 
when  the  judgment  is  rendered.  It  is  no  objec- 
tion to  a  curative  act  that  it  validates  what  Qaa 
previously  been  declared  invalid  in  a  judicial 
ivoceeding.  Hie  judgment  may  furnish  the  oc- 
casion for  the  act.  Of  course,  the  Legislature 
cannot  annul  or  set  aiude  the  judgmoit  of  a 
court,  but  it  can  remove  a  defect  on  whidb  the 
Jndgment  proceeded." 

See,  alao,  Gool^s  Const  -Z^.  (Tth  Ed.) 
643. 

Since  the  trial  of  this  case  In  the  (Ustrlct 
court,  chapter  20,  Session  Laws  1915,  p.  20, 
became  effectlTe.  which  act  abolished  certain 
supertor  courts,  Including  the  superior  court 
of  Grady  county,  and  to  reverse  this  case  up- 
on  the  general  ground  that  trial  was  Iiad  In 
the  district  court  instead  of  the  superior 
court  could  avail  plaintiffs  in  error  nothing, 
tor  a  reversal  would  require  that  the  cause 
be  remanded  to  the  court  in  whlcii  the  trial 
was  bad,  and  the  questloD  has  now  become 
moot 

[I]  The  Judgment  roidered  at  the  former 
trial  Is  pleaded  by  both  defendants  as  a  bar 
to  plaintiff's  ritfit  of  recovery,  and  the  ac- 
tion of  this  court  in  directing  tlie  trial  court 
to  set  aside  said  Judgment  as  against  an  of 
said  defendants  and  the  order  of  the  district 
court  made  In  punsaanoe  to  said  mandate  are 
said  to  be  Y<AA  and  of  no  fbrce  or  validity,  for 
the  reason  that  this  court  was  without  Juris- 
diction to  review  the  Judgments  rendered  In 
tevor  of  the  indtvidnal  deftodanti  or  to  di- 
rect the  trial  court  to  set  aside  the  same  and 
grant  plaintiff,  Austin,  a  new  trial.  The  cot- 
reotness  of  ttds  proposition  depoids  uprai  the 
character  of  that  Judgment  In  its  first  ap- 
peal the  defendant  rallmiy  company  Joined 
defendant  Connors  and  the  other  defendants 
with  plaintiff,  Austin,  as  defendants  In  er- 
ror. That  this  was  the  proper  practice  and 
that  said  defendants  woto  necessary  parties 
to  that  proceeding  because  of  the  ftict  that 
flielr  interests  would  be  adversely  affected  by 
a  reversal  of  said  Judgment  is  now  too  well 
settled  in  this  state  for  argument.  The  rule 
was  first  announced  In  the  early  days  of  the 
territorial  court,  and  has  been  conslstwitly 
followed  since  that  time,  and,  while  this  court 
In  the  BezdlcheCk  Case,  3S  Okl.  688,  126  Pac. 
821.  doubted  the  correctness  of  that  rule,  yet, 
owinff  to  the  fact  that  It  had  been  so  long  es- 
tablished, it  declined  to  change  It,  and  de- 
clared that  the  rule  of  certainty  In  Judicial 
proceedings  prevented  adopting  a  contrary 
rule.  Humphrey  et  al.  v.  Hunt,  9  Ofcl.  196,  57 
Pac.  071 ;  Board  Obm'rs  et  al.  v.  Lemley,  23 
Okl.  306, 101  Pac.  109 ;  K.  C,  M.  &  O.  Ry.  Co. 
V.  Williams,  83  Okl.  202,  1S4  Pac.  63 ;  Ft  S. 
ft  W.  Ry.  Co.  V.  Wilson.  38  Okl.  280,  124  Pac. 
948:  Denny  v.  Ostrander,  38  OH.  622,  127 
Pac.  890;  Chlckasha  U.,  Ht  &  P.  Co,  v. 
Bezdlcheck,  33  OkL  688,  126  Pac.  821. 

In  Humphrey  et  al.  v.  Hunt.  9  Okl.  196, 
59  Pac.  971,  Hunt  commenced  an  action 
against  several  defendants  for  damages  for 
the  death  of  her  husband.  Trial  resulted  in 
Judgment  for  plaintiff  against  cwtala  d»- 


feodants,  and  in  tevor  of  defmdant  Belt 
and  against  plaintiff.  Defendants  against 
whom  judgment  was  rendered  appealed  and 
served  their  case-made  on  plaintiff  only.  Mo- 
tion to  dismiss  was  sustained,  and  in  the 
opinion  it  was  said: 

"It  Is  dear  that  Belt  might  be  affected  by  a 
reveraal  of  the  judgm^t  by  which  he  was  dia- 
diarged  from  all  liatuhty  to  the  plaintiff,  and, 
if  it  should  he  vacated  and  set  aside  and  a  new 
trial  panted,  he  would  have  to  defend  in  anoth- 
er tnal  and  take  the  chances  of  a  verdict  be- 
ing rendered  against  him.  If  he  bad  been  made 
a  party,  he  could  urge  any  reason  be  may  have 
why  the  judgment  should  stand.  *  *  *  It 
might  be  argued  that,  Inasmudi  as  Mrs.  Hunt 
failed  to  appeal  from  the  jac^ent  in  favor  ot 
B^t,  it  bepune  final  as  to  hbn.  This,  hmraw, 
cannot  be  true.  Tb«  iJaintifl  submitted  the  en- 
tire matter  to  the  jury,  and,  while  she  failed  to 
recover  a  judgment  against  ell  of  the  parties 
whom  she  sued,  she  was  satisfied  with  it  because 
ibe  failed  to  appeaL  But  the  judgment  was  a 
Joint  judgment,  and  all  of  the  parties  aiCected 
thereby  must  be  made  parties  and  given  an  op- 
rtuDity  to  be  heard,  ax  the  judgmait  wilL  not 
disturbed." 

This  dedsUm  announces  three  propositions: 
(1)  That  all  of  the  defendants  were  necessary 
parties  to  a  proceeding  in  error;  (2)  that 
Mrs.,  Hunt's  foUnre  to  appeal  from  the  Judg- 
ment in  tevor  of  Belt  did  not  cause  that 
judgment  to  become  final  as  to  him ;  (3)  that 
the  judgment  appealed  from  was  a  joint 
judgment 

If  the  prc^eltlons  there  laid  down  be  the 
law  of  this  case,  the  Judgment  appealed  from 
was  a.  joint  judgment  and  Connors  and  the 
other  defendants  were  uecessary  parties  to 
the  proceedings  in  error,  and  a  reversal  of 
the  judgment  would  require  blm  to  defend 
upon  another  trial  and  take  the  chances  of 
a  verdict  being  rendered  against  him  thereat. 
This  case  has  been  followed  consistently 
from  that  time  until  this  by  both  the  terri- 
torial and  this  court 

In  K.  C,  M.  &  O.  Ry.  Co.  v.  Williams,  33 
Okl.  202, 124  Pac  63,  plaintiff  sued  the  Kan- 
sas City,  Mexico  ft  Orient  Railway  Company 
and  C.  B.  McGee  in  damages  for  personal 
injuries.  Judgment  was  rendered  for  plain- 
tiff and  against  the  defendant  company,  and 
in  favor  of  defendant  McGee,  and  the  compa- 
ny appealed,  without  making  McOee  a  party 
thereto.  Following  the  case  of  Humphrey  v. 
Hunt  supra,  the  court  dismissed  the  case  on 
the  ground  that  McOee  was  a  necessary  par- 
ty thereto,  and  that  he  would  be  prejudicial- 
ly affected  by  a  reversal  thereof. 

In  Ft  S.  ft  W.  B.  R.  Co.  V.  WUson,  33  OU. 
280,  124  Pac.  948,  plaintiff  sued  the  St  Lou- 
ts ft  San  Francisco  Railway  Company  'and 
the  Ft  Smith  ft  Western  Railroad  Company, 
and  judgment  was  for  plaintiff  against  the 
Ft.  Smith  &  Western  Railroad  Company  and 
In  favor  of  the  other  defendant  The  Ft 
Smith  &  Western  Railroad  Company  brought 
error  without  Joining  Its  codefendant  the  St 
Louis  &  San  Frandsco  Railway  Company, 
and  the  case  was  dismissed,  the  court  quot- 
ing witb  approval  the  ayllabua  of  Humphry 
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T.  Hunt,  and  alM  quoted  the  language  of 
said  opinion  hereinaboTe  set  out. 

In  GhlckEEba  Light,  Heat  &  Power  Co.  v. 
Bezdiclieck.  33  Obi.  68S,  126  Pac.  821,  plain- 
tiff brooj^t  action  against  the  Chlckasha 
Ught,  Heat  &  Power  Company  and  one  Mc- 
Gutre,  and  Judgm^t  was  rendered  against 
the  Light,  Heat  i&  Power  Company  and  in 
favor  of  the  defendant  McGulre.  The  Light, 
Heat  &  Power  Company  appealed,  without 
making  McGulre  a  party  thereto,  and,  fol- 
lowing  the  previous  caaes  dted,  the  appeal 
was  dismissed,  the  court  again  quoting  with 
approval  the  language  of  tlie  o^nion  in 
Humphrey  T.  Hunt. 

These  decisions  establish  the  rule  that  the 
Judgment  appealed  from  in  the  present  case 
1b  a  joint  Judgment,  and  in  order  ff{r  the  Su- 
prone  Court  to  acquire  jurisdiction  to  review 
said  judgment  all  paittea  who  would  be  af- 
fected adversely  by  a  reversal  thereof  must 
be  made  partleB  to  ttie  proceedings  In  ttjis 
court  Thla  was  done,  and  the  court  tbereby 
acquired  jurladictiOD  to  review  said  jndg- 
mant  and  to  revenwv  vacate,  ta  maHlts  the 
■ama  TI^  failure  of  plaintUT,  Austin,  to  file 
croM-petttlan  in  error  seeking  to  have  the 
Judgment  In  favor  of  the  defendant  Connors 
reviewed  did  not  opraate  to  cause  said  judg- 
moit  to  become  final  as  against  plaintUC, 
Austin,  according  to  the  statement  In  Hum- 
phrey V.  Hunt,  supra,  the  language  of  which 
opinion  upon  this  pMnt  baa  been  quoted  with 
approval  In  the  following  cases:  Ft  S.  &  W. 
B.  B.  Co.  V.  Wilson ;  Chlckasha  Lt,  Ht  ft 
Power  Co.  v.  Besdlcheck,  supra. 

EJxpressious  apparently  to  the  contrary  are 
found  In  some  of  the  cases,  but  this  question 
was  not  involved  In  any  of  the  cases  and  is 
now  presented  for  the  first  time.  The  ex- 
pressions upon  this  point  either  way  are 
merely  dlctam  and  were  simply  used  In  ar- 
gument. There  appears  to  be  no  cobfllct  In 
the  decisions  rendered. 

When  It  is  determined  that  the  Judgment 
appealed  from  was  a  Joint  Judgment  and 
that  the  Individual  defendants  were  neces- 
sary parties  to  that  proceeding  because  a  re- 
versal thereof  might  adversely  altect  their 
Interests,  there  can  be  but  one  logical  con- 
clusion, and  that  is,  when  made  parties  to 
said  proceeding  and  properly  brought  into 
the  Supreme  Court,  this  court  acquired  Ju- 
risdiction to  reverse  or  vacate  said  Judgment, 
even  though  It  might  adversely  affect  the  in- 
terests of  said  defendants  to  the  extent  of  re- 
quiring tbem,  as  stated  in  Humphrey  v. 
Hunt,  supra,  to  defend  in  another  trial ;  tar 
In  no  other  way  could  their  interests  be  ad- 
verse affected.  And  so,  whoi  this  court 
upon  the  motion  of  plaintiff,  Austin,  issued 
its  mandate  directing  that  said  Judgment  as 
to  all  defendants  be  vacated  and  plaintiff 
granted  a  new  trial  therein,  it  clearly  acted 
wttbln  its  Jurisdiction,  and  the  action  of  the 
district  court  In  pursuance  thereof  was  a 
valid  exercise  of  afitihoritr  by  that  court 


Pangbnra  v.  Bulck  Motorcar  Co.,  211  N.  T. 
22S,  106  N.  B.  428. 

[I]  All  these  questions  were  presented  In 
tb«  former  appeal,  and  were  then  considered 
and  detenained  and  became  the  law  of  this 
case  gDveming  the  conduct  of  the  trial  court 
and  are  not  now  subject  to  re-examlnatlon 
In  this  court  in  this  case.  There  being  no 
material  difference  In  the  questlooa  present- 
ed, the  same  cannot  be  again  litigated.  St 
U  ft  8.  F.  By.  Co.  V.  Hardy,  45  OkL  423,  14G 
Pac.  8S;  Marth  v.  Klngflsber  Com.  Club,  44 
Okl.  514,  144  Pac.  1047;  Mehlln  v.  Superior 
Oil  ft  Gas  Co..  30  OkL  666.  130  Pac.  581; 
Woodworth  v.  Town  of  Hennessey.  32  Okl. 
267,  122  Pac  224. 

C7]  Plaintiff  condudsd  a  bobd  northwest 
<ME  Sixth  street  and  noith  of  the  tnu^  of 
deftttdant  railway  oompeny.  in  the  dty  of 
AnadaifeOk  and  upon  tbe  day  of  the  accident 
bad  started  to  the  depot  of  defendant  oomr 
pany  tat  the  purpose  of  mailing  a  letter  up- 
on a  passenger  train  irtitch  carried  malL  He 
traveled  southeast  to  Sixth  street  and  thence 
In  an  easteriy  direction  along  the  railway 
tracks  of  the  defendant  between  Sixth  and 
Seraith  streets  it  belnc  hla  intentlm  to 
cross  the  tracks  <rf  the  company  between 
Sixth  and  Seventh  streets,  and  at  the  east 
edge  of  Seventh  street  take  a  ^d&r  plat- 
form leading  east  iva«tteaUy  a  block  in 
length  to  tito  d^t  wbUdi  was  located  about 
oi^oaite  Blghtb  street  and  it  was  wfaUe  pass- 
ing along  this  path  between  Sixth  and  Sev- 
enth streets  that  be  was  struck  moving 
can  and  Injured.  The  employte  of  the  com- 
pany were  engaged  In  switching  at  the  time 
and  had  made  what  is  referred  to  as  a  Atop 
switch,  throwing  some  cars  onto  the  track 
that  plaintiff  was  crossing,  which  ran  against 
and  injured  him. 

The  evidence  tends  to  show  that  the  path 
along  which  plaintiff  was  traveling  had  been 
used  by  the  people  of  the  town  of  Anadarko 
to  go  to  and  from  the  depot  of  defendant  for 
at  least  eight  or  ten  years,  and  that  from  100 
to  300  people  used  the  path  every  day,  and 
that  It  was  used  by  more  people  at  about  the 
time  passenger  trains  were  due  than  at  oth- 
er times;  that  the  use  was  continuous  and 
was  evidenced  by  a  well-deflned  pathway. 
The  accident  occurred  a  short  time  before 
the  east-bound  passenger  train  was  due. 
The  cars  by  which  plaintiff  was  injured  were 
moving  at  a  speed  of  from  10  to  15  miles  per 
hour,  with  no  engine  attached,  nor  lights, 
nor  signals.  The  brakeman  on  the  cars  that 
caused  the  Injury  saw  a  man  going  along 
this  footpath  towards  the  depot  He  testi- 
fied that  he 'knew  the  cars  were  coming  along 
on  the  track,  and  that  If  the  man  continued 
In  the  direction  In  which  he  was  going,  he 
would  necessarily  eross  the  track  onto 
which  the  loose  cars  were  being  thrown; 
that  he  made  no  attempt  to  warn  this  person 
nor  in  any  way  called  his  attention  to  the- 
fact  that  the  cars  were  about  to  be  thrown 
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onto  the  track.  Tlie  flreman  on  the  engine 
testified  that  he  saw  plaintiff  going  along 
the  path  before  he  reached  the  track  at  the 
P(^t  where  he  was  ln]ared;  that  be  saw 
the  cars  going  down  the  track  and  noticed 
that  plaintiff  had  not  seen  them;  that  he 
made  no  attempt  to  warn  plaintiff  or  to  give 
any  signals  ot  any  kind  or  character  which 
wonld  advise  plaintiff  that  the  cars  were 
coming  on  the  track  until  plaintiff  was  on 
the  track  and  the  cars  were  so  near  that 
warning  was  useless.  Upon  this  state  of  the 
evidence  it  Is  contended  that  plaintiff  was  a 
trespasser  and  that  def^dant  owed  him  no 
duty  other  than  to  refrain  from  wantonly 
and  wlUfully  Injuring  him. 

We  are  furnished  with  exhaustive  briefs 
by  counsel  upon  this  proposition,  but  we  find 
it  unnecessary  to  look  further  than  the  de- 
cisions of  this  court  to  determine  the  rela- 
tive rights  and  liabilities  of  the  parties  In 
the  premises. 

In  A.,  T.  ft  B.  F.  Ry.  Oo.  v.  Jandera,  24 
OkL  106,  104  Pac.  83»,  24  L.  E.  A.  (N.  8.) 
SSQ,  20  Ann.  Gas.  310,  plaintiff  was  Injured 
while  passing  along  a  recognized  way  lead- 
ing from  a  public  street  over  the  station 
grounds  of  a  railroad  company  to  Its  sta- 
tion platform  for  the  purpose  of  mailing  a 
letter  on  one  of  its  trains,  and  it  was  held 
that  plaintiff  was  there  by  Implied  Invita- 
tion of  the  defendant,  and  that  the  railroad 
company  was  under  obligation  to  use  rea- 
sonable care  to  keep  in  a  reasonably  safe 
condition  a  recognised  way  throuf^  its 
grounds  to  Its  station  platform,  and  a  fail- 
are  to  do  so  resulting  in  injury  to  one  pass- 
ing along  said  way  for  the  parpose  of  mail- 
ing a  letter  on  one  ot  ita  mall  tr^dns  up<m 
Its  arrival  was  adlonable  negligence. 

The  case  of  Rogers  v.  0.,  R.  I.  ft  P.  Ry. 
Oo;,  82  OkL  100.  120  Paa  1008.  Involved  a 
question  very  similar  to  the  one  here  pre- 
sented. The  proof  diowed  tliat  some  of  the 
hands  working  at  a  comprem  some  distance 
from  town  occasionally  used  the  track  as  a 
walkway  in  going  to  and  from  their  work, 
but  felled  to  show  t3iat  the  company  or  any 
of  its  €3Daploy69  permitted  or  knew  of  such 
use  or  that  the  travel  was  either  frequent, 
oonUnnoDB,  or  had  oontinned  for  anch  a 
time  or  to  socb  an  extat  as  to  make  a  path- 
way or  to  afford  other  means  of  nottee  of 
its  use  Iff  pedestrians,  anc^  wbUe  the  court 
recogidaed  the  rule  which  we  follow  In  tikis 
ease,  it  held  the  ^roof  was  not  anfflclent  to 
oonstltnte  Qie  Injured  party  a  lleensee^  and 
recovery  «as  denied. 

The  mle  was  again  referred  to  In  Clt  R. 
X.  ft  P.  Ry.  Oo.  T.  Stone,  84  Okl.  864.  126 
Fao.  1120,  Ifc  B.  A.  UOSA.  142,  and,  after 
discussing  the  law  as  vi^cable  to  the  fftcts 
of  that  case,  it  was  said: 

"The  rule  that  a  railroad  ciHnpany  mast  ez- 
ercise  ordinary  care  and  cautiw  commensarate 
with  the  risk  of  accidents  in  operatiag  ita  trains 
or  cars  at  places  where  persons,  although  tres- 
oassers  or  mere  Ucensees,  are  known  or  may  be 


eneeted  to  be  on  the  tracte,  as  in  towns  and 
cities,  and  for  a  failure  to  exerdsa  such  care 
they  are  thereby  rendered  liable,  except  where 
contributorv  negligence  is  shown,  cannot  be  dis- 
tingaisbed  in  principle  from  the  instant  cas&** 

Again,  in  St  L.  A  S.  F.  Ry.  Co.  v.  Hodge, 
157  Pac.  60,  not  yet  officially  reported,  this 
rule  was  recognized  and  applied  upon  a  state 
of  facts  where  It  appeared  that  children  of 
a  community  had  been  In  the  habit  of  going 
upon  and  across  the  tracks  in  the  yards  of 
the  company  for  a  long  period  of  time,  with 
knowledge  of  the  company's  servants  or  em- 
ployes, for  the  pnri>ose  of  playing  there<m 
or  to  pl<ft  up  coal  In  the  yards  of  the  com- 
pany and  near  its  coal  chute;  and  it  was 
held  that  the  company,  under  the  circum- 
stances, was  bonnd  to  use  reasonable  care 
to  avoid  injury  to  those  whose  presoice  on 
Its  premises  It  might  reasonably  anticipate, 
and  that  this  was  true  even  though  the  diil- 
dren  on  some  occasions  had  been  warned  not 
to  take  coal  or  play  about  the  premises  of 
the  company,  and  that  audi  warning  did  not 
absolve  the  company  from  its  duty  to  ex- 
ercise reasonable  care  In  operating  its  trains 
In  the  yards  where  It  was  shown  that  the 
former  custom  had  not  been  discontinued. 

[t]  The  precise  question  here  Involved  was 
presented  In  Wllhelm  v.  M.,  O.  ft  O.  R.  Co.. 
1S2  Pac.  1068,  L.  R.  A.  1916C,  1020.  In  that 
case  the  evidence  showed  that  deceased  was 
walking  along  a  side  track  which  had  been 
used  ever  since  the  railroad  was  built  by 
persons  living  in  a  certain  vicinity  as  a  near 
way  In  going  from  tbe  east  to  the  west  part 
of  Eeneflck,  Okl.,  and  returning.  The  town 
was  built  principally  on  the  west  side  of 
the  track,  and  i)eople  had  thus  used  this 
track  until  there  was  a  well-deflned  path- 
way according  to  some  of  the  evidence,  and 
while  plaintiff  was  going  in  a  southerly  di- 
rection, and  Immediately  prior  to  the  acci- 
dent an  «igine  pulling  a  nnmber  of  cars 
had  made  what  the  witnesses  described  as 
a  "kick  switch,"  kidOng  seven  cars  oato  the 
side  track  where  deceased  was  walking, 
which  ran  over  and  UUed  him.  Tlie  trial 
court  sustained  a  demurrer  to  plaintiff's  evi- 
dence. The  contention  was  made  that  de- 
ceased was  a  trespasser,  but  It  was  held  to 
be  the  duty  of  the  court  to  submit  to  the 
Jury  the  usage  of  the  public  In  regard  to 
the  pathway  and  leave  to  th«n  under  proper 
Instructions  to  determine  whether  under  all 
of  the  facts  and  circumstances  the  deceased 
was  a  licensee  with  the  permission  of  the 
railway  company,  express  or  Implied,  to  use 
this  track  as  a  pathway,  or  was  a  mere  trea* 
passer.  In  the  opinion  It  was  said : 

"Tbe  question  of  the  duty  of  a  railroad  com- 
pany to  a  licensee  comes  up  squarely  tor  deci- 
sion in  this  court  for  the  first  time  in  the  cam 
at  bar,  and  we  think  the  sound  and  whdesoiiM 
rule  of  law  humane  and  conservative  of  human 
life  is  that,  even  thoagb  the  person  killed  or  In- 
jured Is  a  bare  licensee  opcm  the  track  of  tbe 
railroad  company,  the  company  is  bound  to  ex- 
ercise that  degree  of  care  and  watchfulness  to 
protect  against  injuring  him  that  is  cranmen- 
surnte  with  Uie  probalHU^  that  persms  may 
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be  apon  Its  track  at  that  point  2  Tbompson  on 
Negligence,  f  1726." 

See,  also,  C,  B.  I.  ft  P.  n  Martlii,  42  Okl. 
863,  141  Pac.  276. 
In  the  Wllhelm  Case  It  was  fnrtber  said : 
"In  the  case  at  bar  the  defendant  not  onl; 
hurled  two,  but  seven,  blind  cars  down  this 
tight  of  way,  regardless  of  the  fact  that,  under 
uie  drcumstancea  as  shown  by  the  testimony, 
they  were  liable  to  cause  the  death  or  permanent 
injury  of  some  one;  and  to  hold  nnder  this 
undisputed  evidence  that  that  was  not  gross 
negligence  was  unmistakably  error." 

And  in  atipport  of  this  statement  of  the 
rule  applicable  to  sui^  a  state  of  facta  the 
opinion  collects  a  large  number  of  authori- 
tlea. 

So  in  the  present  case,  when  the  train  of 
cars  was  thrown  upon  the  track  where  plain- 
tiff waa  about  to  pass,  resulting  in  his  in- 
jury, the  defendant  did  not  exerdae  that  de- 
gree of  care  and  precaution  for  plaintlflTs 
safety  that  was  Its  duty  under  the  drcum- 
stances.  The  facts  are  even  stronger  here 
than  in  the  Wllhelm  Oase.  When  It  was  made 
to  appear  that  a  well-defined  pathway  exist- 
ed along  the  route  which  plalntlCT  waa  travel- 
ing, and  this  pathway  had  existed  for  a  long 
period  of  time,  and  the  use  thereof  by  the 
public  was  contlnnons  and  in  large  numbers, 
these  facts  were  sufflcient  to  put  the  defend- 
ant company  and  its  employes  upon  notice 
that  persons  were  liable  to  be  passing  there- 
on and  imposed  upon  them  the  duty  to  use 
that  degree  of  care  for  the  safety  of  human 
life  that  waa  commensurate  with  the  drcom- 
stancea;  or,  differently  stated,  to  use  rea- 
sonable and  ordinary  care  to  avoid  Injury  to 
persons  whose  presence  on  ita  premises  waa 
known,  or  whose  presence  It  might  reasona- 
bly have  anticipated ;  and,  under  the  circum- 
stances disclosed  by  the  evidence,  defendant 
was  guilty  of  gross  negligence  rendering  it 
liable  for  any  Injuries  occasioned  thereby. 

[t]  Nor  does  the  fact  that  the  defendant 
company  had  placed  signs  along  its  right  of 
way  warning  the  public  against  trespassing 
thereon  absolve  It  from  the  duty  imposed  by 
the  custom  of  the  public  whi<^  had  ripened 
into  a  license,  where  it  appears  that  this  cus- 
tom had  continued  unabated  after  the  plac- 
ing of  said  signs.  St  Ia  &  S.  F.  By.  CO.  v. 
Hodge,  supra;  Int.  &  G.  N.  B.  -Co.  r.  Brooks 
(Tex.  ClT.  App.)  64  S.  W.  1056.  The  Issues 
were  submitted  to  the  Jury  under  Instruc- 
tions that  substantially  stated  the  law,  and 
we  find  no  error  therein  that  wonld-  warrant 
a  reversal  of  the  case. 

There  was  no  error  la  admitting  the  ordi- 
nance of  the  city  of  Anadarko  regulating  the 
speed  at  which  railroad  trains  might  be  op- 
erated within  the  corporate  limits  of  the 
city.  PlaintiflTs  cause  of  action  was  not 
founded  on  a  violation  of  the  ordinance,  but 
the  evidence  tended  to  show  that  the  cars 
were  moving  at  a  speed  greater  than  that 
prohibited  by  the  ordinance,  and  this  testi- 
mony was  offered  for  the  purpose  of  estab- 


li^ng  nefi^gence.  O.,  R.  I.  &  P.  By.  Co.  v. 
Bfartin,  42  Okl.  3S3,  141  Pac.  276. 

[II]  Ttie  defendant  Comnors  claims  that 
the  wdbiance  waa  inadmissible  as  to  him 
because  be  had  no  control  over  the  speed  of 
the  cars;  th&t  being  within  the  control  of 
the  engineer.  If  this  contentl<Hi  be  conceded, 
still  there  was  abundant  evidence  to  support 
the  verdict  against  him,  and  we  are  preclud- 
ed from  reversing  the  case  for  any  errors 
in  the  admlssiwi  of  evidence  unless  upon  an 
examination  of  the  entire  record  It  appears 
that  such  error  has  resulted  in  a  miscarriage 
of  justice  or  constitutes  a  substantial  viola- 
tion of  a  constitutional  or  statutory  right 
Revised  Lawa  1910,  1  6005. 

Finding  no  such  error  in  the  record,  the 
Judgment  is  affirmed.  All  the  Justices  con- 
cur, exc^t  KANE,  O.  J.*  absent 


DICKSON  v.  IX)WE.   (No.  6641.) 
(Sopreme  Court  of  Oklahoma.   Jan.  80,  1017.) 

(Sfttahua  &y  the  Court.) 

1.  JuDGHSNT  «=»16— Bequisitbs  — In  Osn- 

EBAL. 

The  fourth  paragraph  of  the  Byllabas  In 
Jefferson  et  al.  v.  Galla^er  «t  aL,  100  Pac. 
1071.  ad<vted  as  the  syllabus  here. 

[HkL  Note^For  other  cases,  mm  Judgmeot, 

Cent  Dig.  SI  22,  24J 

2.  OODBTS  ^Bl—JUBZSDIonON. 

The  third  paragraph  of  the  syllabus  in  Par- 
men  ter  et  aL  V.  Ray,  Ooonty  Judge,  158  Pac. 
1183,  adopted  as  the  syllabus  nere. 


Id.  Note.— For  other  cases,  see  Courts,  Oent 
:.  H  1-4,  6-0,  01-106.] 

8.  Judgment  ©=9340— Motion  to  Vacate — 
Grotjnds— Want  or  JuBisorcTioN. 
L.  prosecuted  a  contest  against  the  home- 
stead entry  of  D,,  which  was  finally  determined 
by  the  Land  Department  in  favor  of  the  contest- 
ant, and  homestead  entry  by  L.  made ;  D.  con- 
tinued to  occupy  the  land  involved ;  L.  filed  ac- 
tion of  forcible  entry  and  detainer  against  D. 
in  the  justice  court,  and  from  a  judgment  in  fa- 
vor of  D.  appealed  said  action  to  the  county 
court;  later X.  moved  apon  and  occupied  a  por- 
tum  ot  said  premises  and  filed  an  action  for 
injunctive  relief  against  D.  in  the  district  court, 
praying  that  D.  be  restrained  from  interfering 
witn  his  possession,  and  that  he  be  Bwarded 
possessian  of  said  pronieee  by  mandatory  in- 
junction. Said  action  was  tried  to  Uie  district 
judge,  and  from  a  Judgment  of  mandatory  in* 
junction  in  favor  of  Ii.,  awarding  him  iwsses- 
sion  of  said  real  estate,  D.  appealed  to  the 
Supreme  Court;   such  api>eal  not  raisiag  the 

J[ue8tion  of  jurisdiction  or  the  validity  the 
adgment  Said  appeal  was  dismissed  for  failure 
to  file  hriefe.  Two  years  after  the  judgment  in 
the  district  court  D.  filed  a  motion  in  the  dis- 
trict court  to  vacate  the  jud^ent  on  the  ground 
that  the  court  was  without  jurisdiction,  and  the 
judgment  was  void,  which  motion  was  overruled 
and  D.  again  appealed  to  this  court  Held,  that 
the  district  court  had  jurisdiction  of  the  sub- 
ject of  the  action,  qf  the  jparties,  and  the  par- 
ticular matter  which  Ihe  judgment  professes  to 
decide,  and  that  the  judgment  rendered  by  it 
was  not  void. 

[Ed.  Note.— For  other  easeSt  see  Judgmait 
Cent  Dig.  I  686.] 


>ror  other  oues  see  same  tople  and  KKT-NVMBBR  la  aU  Kw-MombsredSlcwU  and  ladeus 
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Oommlsstonen^  Opinion,  IHrlalon  No.  4. 
Error  from  District  Oouzt;  Beaver  Oovntr* 
W.  G.  Grow,  Judg& 

Action  by  Alexander  J.  DlckBon  against 
Seward  K.  Lowe.  Judgment  for  i^alntiff, 
and  defendant  brlnga  error.  Afflxmed. 

IHcfcson  &  Dickson,  of  Bearer,  for  plaintiff 
In  error.  Appelget  ft  Herod,  ofT  Woodward 
(Phimp  B.  Winter,  of  Ofelataoma  Caty,  ot 
counsel),  for  defmdant  In  error. 

EDWABDS,  O.  The  plaintiff  baring  filed 
upon  a  tract  of  gOTemment  land  In  Bearer 
county,  tbe  defendant  contested  tbe  sune  and 
at  a  trial  held  on  the  8d  day  ot  Hay,  ISOO, 
in  the  United  States  land  office  at  Woodward, 
a  ded^on  was  reodered  in  faror  of  defeid- 
ant,  canceling  plaintiff's  filing  and  granting 
detradant  permls^on  to  make  a  homestead 
filing  thereon.  Plaintiff  prosecnted  an  ap- 
peal from  this  decision  fhrongh  the  aereral 
departments  at  Washington,  D.  &,  which 
resulted  in  a  decision  by  tbe  Secretary  of  the 
Tntwior  on  February  13.  1006,  affirming  the 
dedalfm  of  the  local  land  office. 

Afterwards  a  rehearing  was  granted,  and 
on  Tnly  80,  1910,  the  land  D^rbnent  at 
Washington,  D.  O.,  rendered  a  final  decision 
canceling  plaintiff's  entry,  and  on  Angnat  6, 
1010,  the  defendant  made  homestead  entiy 
on  the  contested  tract.  On  S^tember  8, 1010. 
the  plaintiff  presented  In  the  United  States 
land  office,  at  Woodward.  Okl.,  a  ooi^est  af- 
fldarlt  against  the  d^tedant,  whldi  was  re- 
jected, and  upon  appeal  to  the  Land  De- 
partment at  Washington,  D.  O.,  this  ruling 
was  approved;  the  Oommiasloner  using  tbe 
following  language: 

"Dickson's  contest  affidsrit  Barors  strongly 
of  an  attempt  to  prolong  litigation.  Tbe  mat- 
ters set  up  by  him  having  been  adjudicated,  tbe 
same  will  not  be  tbe  bans  ot  a  hearing,  being 
res  adjudieata." 

Plaintiff  refusing  to  racate  the  premises, 
defendant,  Lowe,  filed  a  forcible  entry  and 
detainer  action  against  him  In  the  Justice  ot 
the  peace  court,  whlcb  resulted  in  favor  of 
defendant,  Lowe,  and  plainttfl,  Dickson,  took 
an  appeal  to  the  county  court  of  Bearer 
county.  The  record  does  not  disclose  what 
action  was  taken  thereon  in  the  county  court 

On  the  18th  day  of  February,  1911,  In  the 
dlctrlct  court  of  Beaver  county,  Lowe  In- 
stituted an  Injunction  action  against  Dickson, 
piaylng  that  Dickson  be  enjoined  from  oc- 
cupying salf  premises,  and  that  he  be  de- 
creed a  writ  of  possession  therefor ;  his  peti- 
tion containing  allegations  as  follows: 

"That  on  the  9th  day  of  December.  1910,  the 

Jlaintiff  moved  on  said  described  land  a  frame 
ouse  16  by  24  feet,  and  eetablished  residence 
on  said  described  land  with  his  family,  and 
erected  a  boaae  12  bv  20  feet,  and  built  a  chick- 
en boiise  and  corraL  Tbat  plaintiff  was  pro- 
ceeding to  fence  said  land  and  prepare  for 
breaking  and  putting  in  a  crop.  'That  defend- 
ant fails  and  refuses  to  remove  from  said  prem- 
isoB,  and  molests  plaintiff  in  his  work,  and  in- 
terfere with  hired  labor  by  Mdwlng  them  off 
■oi  said  prtfnisei^  and  bf  ooming  to  where  plain- 
tiff and  hia  laboren  are  at  vorit»  and  fovbida 


them  from  working  on  said  premises,  and  stat- 
ing that  plaintifl  and  his  mred  help  have  bo 
right  on  the  premises,  and  this  in  a  boisterous 
and  angry  manner,  thereby  intimidating  plain- 
tiffs hired  help,  causing  tbem  to  quit  work,  and 
interfering  with  plafaiuS's  pekceable  and  ouiet 
possession  of  said  land  and  premises,  lliat 
there  is  60  or  65  acres  of  land  broke  and  in 
cultivation  on  said  premises  that  plaintiff  de- 
sires to  farm  and  put  in  early  sprioe  com. 
That  plaintiff  is  entitled  to  the  peaceable  and 
quiet  possession  In  and  occupation  of  said  land^ 
and  premises  by  virtue  of  bis  filing  thereon,  and 
the  defendant  is  a  trespasser  on  said  premises, 
and  wiU  continue  to  trespass,  annoy  and  molest 
plaintiff  and  bis  laborers  in  tbe  use  of  said  land 
unless  restrained  from  so  doing.  The  premises 
ccmsldered,  the  plaintiff  prays  for  a  temporaiy 
restraining  order  restraining  defendant  from  hin- 
dering or  mi^esting  plaintiff  in  the  use  of  tbe 
pasture  land,  the  urmiiu  land,  and  performing 
and  putting  aaid  land  end  premises  in  crop,  ana 
in  fencing  and  improving  said  land  as  he  sees 
fit,  and  restrainliiR  tbe  defendant  from  putting 
au^  crop  or  In  usuig  any  of  ssid  farming  land 
now  broken  or  to  be  broke.  And  on  tbe  final 
hearing,  tbat  said  injunction  be  made  perpetual, 
and  that  plaintiff  be  decreed  a  writ  of  possession 
of  said  premises  now  held  by  defendant,  and  de- 
fendant be  ordered  removed  from  said  premises, 
and  for  such  other  further  and  general  relief  as 
to  tbe  conrt  shall  seem  meet." 

On  April  26. 1911,  the  court  found  In  faror 
of  Lowe  and  granted  him  a  permanent  In- 
junctlcm  restraining  Dickson  ^m  occupying 
said  pronlses,  and  ordered  a  writ  of  posses- 
sion to  be  Issued.  From  this  ruling  of  the 
court,  Dickson  prosecuted  an  appeal  to  the 
Supreme  Oourt,  and  on  April  16,  1913,  this 
appeal  was  dismissed.  38  Okl.  216.  132  Paa 
864.  On  June  20,  1018,  the  plaintiff  Dldc- 
aon  filed  In  the  district  court  of  Beaver  coun- 
ty his  motion  to  racate  the  judgment  entered 
on  April  26.  1911,  upon  the  alleged  grounds 
that  aald  judgment  Is  rold  for  tbe  following 
reasons: 

"(1)  Because  the  court  bad  no  Jurisdiction  to 
entertain  an  action  in  equi^  while  an  action  at 
law  to  determine  the  same  OHitroversy  was 
pending. 

"(2)  Because  tbe  defmdant  was  denied  his 
constitutional  ri^t  to  hare  tbs  matter  tried  to 
a  jury. 

'^(3)  Because  the  decree  of  the  court  was  a 
departure  from  and  not  responsire  to  the  is- 
sues." 

This  motion  to  racate  the  Judgment  was 
heard  on  the  7th  day  of  April,  1014.  end  the 
same  was  deoled.  On  the  same  day  the 
plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled,  frcMn  which  ruling  oC  the 
court  the  plaintiff  prosecutes  this  appeaL 

The  assignment  of  error  presented  here  Is 
the  claim  that  the  said  Judgment  and  decree 
of  the  court  of  April  26,  1911,  Is  rold,  and 
that  the  court  erred  In  not  racallng  the  same 
on  motion. 

In  February.  1916,  an  opinltm  was  rendered 
in  this  case  by  Mr.  Gommlssioner  Mathews 
affirming  the  judgment  In  the  lower  court. 
Subsequently  a  petition  for  rehearing  was 
granted. 

[1]  Tbe  attorneys  representing  both  sides 
of  this  controrersy  have  filed  rery  able 
brie&  to  fortify  the  contentions  made^  whidi. 
If  ooosidered  and  dlscnaaed  at  length,  would 
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carry  oa  far  adeld.  Hie  appeal  will  tbereJore 
be  disposed  of  by  determining  the  queeUon 
whether  or  not  the  Judgment  rendered  by  the 
district  court  on  April  26, 1911,  is  void.  The 
question  whether  the  right  to  Insist  on  the 
statutory  privilege  to  move  at  any  time  to 
vacate,  as  provided  in  section  6274,  Rev. 
Laws  1910,  has  been  waived  and  lost,  even 
if  the  Judgment  was  void  at  the  time  render- 
ed. Is  novel  and  interesting ;  tor,  if  the  Judg- 
ment  should  be  held  void,  It  would  neces- 
sarily be  for  the  reason  that  the  particular 
matter  which  the  Judgment  profetees  to  de- 
cide was  not  within  the  Jurisdiction  of  the 
court  Jefferson  t.  Gallagher,  100  Pac  1071 ; 
Standard  Savings  &  Loan  Assodatlon  v.  An- 
thony Wholesale  Gro.  Ga.  No.  6640»  162  Pac 
4S1,  not  yet  offldally  retorted. 

And  at  the  very  time  Judgment  was  render- 
ed the  plBlntUC  In  error  acted  tip(m  the 
TalUUI?  of  the  Judgment  and  appealed  thrae- 
fr<aa.  ther^  aBanniliig  the  position  that  tike 
Judgment  was  erroneous  only.  The  question 
oJC  the  Jnrladletlon  eft  the  ooait,  and  the  ralld- 
Ity  of  the  Judgment,  was  a  proper  matter  to 
be  raised  by  such  ai^eal,  but  was  not  men- 
tioned. 

[2,1]  Now  can  the  defendant  after  sudi 
former  appeal  Is  disposed  of  dismissal 
and  the  Judgment  appealed  tnm  ttierehy  at- 
flnned,  raise  additional  groonds  and  proae- 
cnte  a  subaeqnent  appeal  upon  grooBds  not 
mentioned  in  the  first  appeidT  Must  be  not 
be  held  to  have  appealed  iu>on  aU  appealable 
grounds,  Including  that  of  the  Jurisdiction 
of  the  court,  and  the  dalm  Oiat  tin  Judgment 
Is  void? 

Suppose  in  the  Instant  case  Uiat  the  court 
had  reviewed  the  former  appeal  on  the  ques- 
ttona  raised  and  had  determined  them  and 
afflnned  the  Judgment,  Instead  <tf  dismissing 
the  appeal,  could  it  then  be  contended  that 
tbB  plaintiff  In  error  might,  by  raising  ad- 
ditional questions  on  motion  to  vacate,  in 
the  lower  ooort,  again  prosecute  his  ai«>eal 
to  tUa  court?  In  flu  Conner  appeal  plaln- 
tur  In  error  did  not  complain  that  the  Judg- 
ment was  Told.  That  questloo  might  and 
dwnld  properly,  If  relied  upon,  have  been 
raised  at  that  time.  Not  having  been  raised 
at  that  time,  can  it  now  be  raised  in  this 
manner  fi>r  the  first  time?  If  so,  what  be- 
comes of  the  well-estaUlshed  doctrine  of  this 
court  that  a  Judgment  Is  res  adjndlcata,  not 
«ily  of  the  quesUims  actually  determined 
by  the  court,  but  in  addition  all  questions 
which  might  properly  have  been  determined 
In  the  case?  Prince  v.  Gosnell,  149  Pac. 
1162.  But  a  discussion  of  this  question  Is 
needless,  as  In  our  view  the  Judgment  Is  not 
void. 

The  petltl<m  does  not  state  nor  att^pt  to 
state  a  cause  of  action  to  quiet  title,  for 
ejectment,  nor  for  forcible  entry  and  detain- 
er, and  while  the  aUegatlims  and  the  relief 
prayed  may  savor  of  one  or  the  other  of 
these  forms  of  action,  yet,  uptm  consideration 


I  of  the  petition,  we  are  clearly  convinced  that 
It  states  a  cause  of  action  in  equity  for  man- 
datory Injunctive  relief,  and  that  the  disr 
trlct  court  had  Jurisdiction  of  such  action, 
and  that  the  allegatioDS  of  the  petition  are 
broad  enou^  to  oorer  fully  the  Judgment 
rendered. 

Whether  or  not  this  form  of  relief  was 
proper  under  the  facts,  and  the  doctrine  of 
the  Supreme  Court  of  Oklahoma  Territory, 
and  of  this  court,  in  actlona  involving  pos- 
sessory rights.  Is  questionable.  In  the  case 
of  Laughlln  v.  Farias,  7  010.  1,  60  Pac.  261, 
the  Suprone  Court  of  Oklahoma  Territory 
holds: 

"We  hold  that  tbe  action  of  injunction  will 
not  lie  to  adjust  possessory  rishts  to  a  tract  of 
land  after  the  equitaUe  title  thereto  bas  passed 
frcHD  the  goverameot  of  the  Unitsd  'States  and 
become  vested  in  an  individual,  onlees  in  e  ease 
which  presents  some  recognized  ^>ecial  ground 
therefor,  which  must  be  one  other  than  that  one 
party  claims  that  he  is  tbe  owner  and  mtltled 
to  the  immedlste  possession  thereof^  and  that 
the  other  psrty  ualawfullr  and  without  any 
right  whatever  holds  and  detains  mi<^  posses- 
sion. We  therefore  cmiclude  that  the  facts, 
stated  by  tbe  plaintiff  below  in  his  amended  pe- 
titian,  are  not  eofficient  to  entitle  him  to  tbe 
interference  of  a  court  of  equity,  and  the  Judg- 
ment of  the  district  court  is  reversed  and  the 
cause  remanded,  with  dlrectioos  that  the  action 
be  dismissed  at  the  cost  of  tbe  defendant  in  tx- 
«».*• 

The  holding  of  the  territorial  court  In  this 
case  was  approved  by  the  Supreme  Court  of 
the  United  States  in  tbe  case  of  Black  t. 
Jackson,  177  V.  S.  349,  20  Sup.  Ct.  648,  44 
L.  Ed.  801,  wherein  it  is  said:  "We  think 
that  the  discussion  in  Laughlin  r.  Fariss,  7 
Okl.  1,  5-7,  9,  11,  60  Pac.  254,  sihould  be  ac- 
cepted as  a  correct  exposition  of  the  law  of 
the  Territory."  Then  quoting  from  said  cpin- 
lon  the  excerpt  last  above  set  out  Pool  v. 
Baker  (Wyo.)  154  Pac.  328.  These  authori- 
ties, and  the  further  holding  of  this  court 
In  the  case  of  Murphy  v.  Bitdi,  35  Okl.  364, 
130  Pac.  298,  leaves  the  question  as  to  the 
right  of  the  defendant  in  error  to  the  relief 
sought  by  his  action  In  the  district  court 
debatable,  not  on  account  of  any  want  of 
Jurisdiction  or  power  of  the  court  In  the 
proper  case  to  render  the  Judgment  It  did, 
but  because  the  court  may  have  erred  in  its 
application  of  the  law  to  the  facts  in  its  de- 
cision upon  the  merits;  but  such  error,  if  it 
exists,  does  not  render  the  Judgment  void. 
The  evidence  and  the  facts  proven  under  the 
petition  in  the  case  at  bar  might  have  been 
such,  under  some  circumstances,  as  to  war- 
rant the  court  In  rendering  the  Judgment  It 
did.  But  for  the  purpose  of  this  case  it  may 
be  conceded  that  the  mandatory  Injunction 
was  not  warranted  by  the  law  or  the  facts, 
that  the  action  of  mandatory  injunction  was 
not  proper,  that  the  Judgment  rendered  was 
contrary  to  the  settled  doctrine  of  this  court, 
and  that  the  Judgment  on  the  former  appeal, 
if  it  had  been  reviewed,  would  have  been  re- 
versed as  erroneous ;  yet,  conceding  all  this, 
the  Judgment  la  not  y<Ad.  Judgments  are  not 
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rendered  void  by  reason  of  mistakes  or  er- 
rors of  ~  the  trial  court  In  Its  proceedings. 
There  must  be  a  total  want  of  Jurisdiction 
to  render  the  judgment  before  It  can  be  held 
void.  Here  the  court  had  Jurisdiction  of  the 
person;  It  had  jurisdiction  of  the  subject- 
matter  and  Jurisdiction  of  the  particular  mat- 
ter which  the  Judgment  professes  to  deter- 
mine. There  was  simply  an  erroneous  and 
Improper  exercise  of  jurisdiction,  an  er- 
roneous Judgment,  subject  to  be  reversed  ui>- 
ou  appeal,  but  not  void. 

In  the  case  of  Parmenter  et  al.  v.  Bay, 
County  Judge,  1S8  Paa  1183,  not  yet  of- 
ficially reported,  that  being  an  original  ac- 
tion In  certiorari  to  review  the  action  of  the 
county  court  of  Commanebe  county,  In  ap- 
pointing a  special  administrator  without  giv- 
ing prefra^kce  to  iwrsons  named  In  section 
6284,  R.  li.  1910,  Mr.  Justice  Sharp  discusses 
the  question  of  jurisdiction  at  some  length, 
and,  among  other  things,  says: 

"Whether  the  court  erred  as  a  matter  of  law 
in  not  ap[K>inting  the  exe<nitors  named  In  the 
will  as  spedal  admioiBtrators  is  unnecessary 
to  a  determination  of  the  case  before  ua.  This 
right  is  giveii  hy  statute  to  the  perstm  'entitled' 
to  letters  testamentary. '  But  as  the  will,  nam- 
ing the  executors,  was  attacked,  both  on  the 
ground  of  want  of  teetamentarT  capacity  and 
undue  influence  on  the  part  of  the  executors 
named,  there  uiay  be  room  for  doubt,  in  soefa 
case,  whether  the  executors  named  were  'en- 
titled to  letters  testamentary*  within  the  mean- 
ing of  the  statute.  However,  for  the  porposes 
of  this  decisioii|  it  may  be  conceded  that  the 
court  committed  error  in  appointing  Ommer; 
but  from  tlils  it  does  not  necessarily  follow  tbtt 
the  court  acted  without  or  In  access  of  its  juris- 
diction.  Errors  of  law  In  making  an  order 
should  not  be  confounded  with  the  power  of  the 
court  to  make  the  order.  The  latter  only  in- 
TolTes  jurisdiction,  the  former,  the  exercise  of 
Jurisdictioo.  In  State  of  Bhode  Island  t.  State 
of  Massachusetts,  12  Pet  718,  9  L.  Ed.  1283, 
upon  the  question  of  jurisdiction,  the  rule  is  apt- 
ly stated:  'Jurisdiction  is  the  power  to  hear 
and  determine  the  subject-matter  in  controver- 
sy between  parties  to  the  suit,  to  adjudicate 
or  exercise  any  judicial  power  over  them.  The 

Siestion  is  whether,  on  the  case  before  a  court, 
eir  action  is  Judicial  cv  extrajudicial;  with 
or  without  authority  of  taw  to  render  judgment 
or  decree  upon  the  rights  at  the  litigant  par- 
ties. If  the  law  confers  the  power  to  render 
judgment  or  decree,  then  the  court  has  Jurisdic- 
tion.' And  In  Ex  parte  Watkins,  82  u.  S.  (7 
PeL)  568.  8  r*  Ed.  786,  it  is  said:  *The  juris- 
diction of  the  court  can  never  depend  uiwn  its 
decision  upon  the  merits  of  the  case  brought 
before  it,  out  upon  its  right  to  hear  and  de- 
cide it  at  all.' " 

Again  this  court,  In  the  case  of  Both  et  al. 
V.  Union  National  Bank  of  Bartlesvllle,  160 
Pat  B05,  not  yet  officially  reported,  speak- 
ing by  Bdr.  Justice  Thacker,  in  subdivision 
(a)  of  the  first  paragraph  of  the  syllabus, 
after  enumerating  the  elan^ts  of  Jurisdic- 
tion, says: 

"An  order  or  decree  of  a  court  of  general  ju- 
risdiction, or  of  such  Jurisdiction  of  the  par- 
ticular subject  in  queatl<m,  tpith  the  power  to 
make  tuch  order  or  decree  under  any  poanbte 
gtate  of  facta  in  the  oaee  in  whieh  it  toas  made. 
Imports  absolute  verity,  and  Is  not  subject  to 
collateral  attack,  exoept  for  fraud  in  its  pro- 


curement, unless  it  affirmatlvdy  Mpears  from 
the  record  of  the  action  or  proosedug  in  wUeh 
the  same  was  made  that  such  court  was  without 
jurisdiction  In  respect  to  one  or  more  of  the 
above-stated  elements  essential  In  such  case.** 
(Italics  onrs.) 

With  this  view  of  the  record  and  the  law 
applicable  thereto,  we  are  clearly  of  the  opin- 
ion that  the  judgment  of  the  trial  court  In 
denying  the  motion  to  vacate  the  Judgment 
on  the  ground  that  the  court  was  without 
jurisdiction  and  the  Judgment  therefore  void 
was  not  error. 

The  judgment  la  therefore  affirmed. 

FEB  OUBIAM.   Adopted  in  whol& 


BBTEBNS  V.  ENOUSK 
SAME  V.  BBOB  et  aL 
(No.  648&) 

(Supreme  Court  of  Oklahoma.   Jan.  90>  1917.) 

(ByUahut  by  Editorial  Staf,) 

1.  DJlVAGES  «S»68— InTERBST— Statutk. 

Under  the  express  provision  of  Bev.  Laws 
1910,  I  2848,  DlaintlfE  was  entitled  to  recover 
interest  upon  damages  where  the  anmunt  d  the 
damages  was  easily  capaUe  of  being  made  osr- 
tain. 

[Ed.  Note.— For  other  eases,  aee  Damages^ 

Cent.  XMg.  H  141-14S.] 

2.  Damages  «s»68— IirrEBgESF-EBTOPPSL. 

Where  a  defendant  knew  as  psyments  on  a 
contract  were  being  made  by  him  to  another 
that  ptaintUt  was  entitled  under  his  written 
agreement  to  receive  audi  amount,  be  could  not 
be  heard  to  complain  of  the  allowance  of  in- 
terest thereon. 

[Ed.  Note.— For  other  eases,  see  Damagca, 
Cent.  Dig.  f|  141-148.] 

On  r^earlng.   Modified  and  affirmed. 
For  former  <^)inlon,  see  168  Pac  917. 

HABDY,  J.  PlalntttTB  recovery  should  be 
limited  to  80  per  cent,  of  the  contract  price 
of  the  work  actually  performed  by  Hale  up 
to  the  time  of  his  default,  and  ftom  Ote  sum 
of  18,060.70  paid  by  Sevems  to  Hale,  which 
the  ofrintoa  holds  that  Broe  1b  entitled  to  re- 
cover, should  be  deducted  the  sum  of  fSOO 
that  from  the  uncontradicted  evldenoe  ap- 
pears  to  have  been  In  excess  of  80  per  cent, 
of  the  woric  perfnnwd  at  tbs  ttme  of  Haltf^ 
de^nlt 

[1, 2]  nwra  was  no  error  in  nwarding  Iji- 
tereet  Section  2848.  Bev.  Laws  1010,  allows 
the  recovery  of  interest  upon  damaces  wbidi 
are  certain  or  capable  of  b^ng  made  certain 
by  calculation  and  the  right  to  recover  which 
Is  vested  tm  a  parUcolar  day.  The  amonnt 
which  plaintiff  was  entitled  to  recover  Is  de- 
termined by  the  amoont  whldi  had  aecmed 
under  Hale'e  ccutract,  to  wit,  SO  per  cent  of 
the  contract  price  of  the  work  performed, 
and  the  right  to  recover  this  amount  vested 
as  the  work  was  completed  weekly  by  Hale. 
The  amonnt  was  easily  capable  of  being  made 
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certain,  end  SeTcrns  knew  as  the  payments 
were  made  to  Hale  that  Broe  was  entitled  to 
receive  the  amounts  thereof,  and,  having 
paid  them  to  Hale  In  the  £ace  of  his  written 
agreement  to  pay  said  amounts  to  Broe, 
ought  not  be  heard  to  complain  of  the  allow- 
ance of  Int^est  there<xt. 

The  Judgment  In  faror  of  plalntlfT  In  cause 
known  as  No.  1166  Is  modified  and  reduced 
to  $2,200.70,  with  Interest  thereon  at  6  per 
cent  from  January  14,  1906,  and  costs,  and, 
tm  so  modified,  Is  affirmed,  like  oplnltxi  ot 
the  commission  la  In  all  other  ieq>ectB  ap- 
proved. All  the  Justices  coocor. 


PABMOSKI(X)  et  bL  T.  LXJMKIN  at  sL 
(No.  70M.) 

(Samreme  Ocrart  of  Oklaboina.    Tan.  2,  1017. 
Behearing  I>enled  March  20,  1917.) 

(Svllabua  by  tk€  CourtJ 
INDIASS  «=»1S— AUATiainB— DnCEETT 

DisraiBtmoN. 
^uabus  same  as  in  l^omjpson  t.  OomeUus, 
106  Pae;  602.  not  yat  oflteialiy  rvortad. 

[Ed.  Note.— For  other  cues,  see  Indians. 
Cent  Dig.  I  4ft] 

Oommiasionen*  Opinion,  DlTiston  Na  6. 
Error  from  Superior  Oonrt,  Tnlaa  County;  H. 

A.  Breckatrldge,  Judge. 

Actlfm  Lncfaida  LnmUn,  tux  the  nse  and 
benefit  of  Robert  Fry  .  and  Robot  Fry  and  SL 

B.  Stafford,  against  Che  defendants,  Noah 
Pamoekl(7)  and  nunnas  Tiger,  guardian  ad 
Uton.  Jndgmait  tat  plaintiffs*  and  defend- 
ants appeal.  Affirmed. 

W.  A.  Brlgham,  of  Coweta,  for  plaintiffs  In 
error.  A.  J.  Biddlson  and  Harry  Campbell, 
both  of  Tulsa,  for  d^enidants  In  error. 

HIGGINS.  C.  The  parties  to  this  suit  will 
be  deidgnated  as  they  were  In  the  lower  court. 

{1,1]  Barney  Lnmkio;  a  full-Uood  Indian 
and  member  of  the  Creek  Tribe  of  Indians, 
was  allotted  160  acres  of  land  in  the  Creeh 
Natl<m.  He  died  Intestate  In  Tulsa  county 
SeptODber  24,  1912,  leaving  a  full-blood  heir. 

The  only  Issue  Involved  In  this  suit  Is 
whether  or  not  the  laws  of  the  state  of  Okla- 
homa, or  Chapter  49  of  Mansfield's  Digest  of 
tba  Laws  of  Arkansas,  control  the  devolution 
of  this  estate.  Tbe  Judgment  of  the  lower 
court  was  that  the  laws  of  the  state  of  Okla- 
homa controlled.  An  appeal  was  taken  by 
the  defendant  to  this  court.  Since  the  taking 
of  this  SKwal  the  Issue  Involved  has  been 
decided  by  this  court,  holding  the  laws  of 
Oklahoma  control.  Tbompeaa  v.  Cornelius, 
166  Faa  602;  Aldrldge  et  al.  v.  Whltten,  1S6 
Pac.  667;  Van  Busklrk  v.  Grlsso,  167  Pac 
307 — none  of  which  have  been  officially  re- 
ported. 

We  recommod  that  tbe  Judgment  of  the 
lower  court  be  afflimed.. 

PER  CURIAM.  Adopted  In  whole. 


NThES  et  al.  V.  OBORGIA  STATE  SAV. 
ASS'N  OP  SAVANNAH.    (No.  88^) 

(Supreme  Oonrt  of  Oklahoma.    Jan,  1917. 
Rehearing  Denied  March  20.  1917.) 

{BvUabut  hy  th*  Cmirt.) 

Apfkal  Aivn  Ebbos  4=»786  —  Disiossal  —  - 

Appux.  roB  Delat. 
On  October  6,  1916,  defendanti^  demurrer 
to  plaintiff's  i>etiti(Mi  was  overruled  snd  de- 
fenaants  eiven  20  days  to  answer.  On  April 
3,  1916,  ue  cause  came  on  for  trial,  and  de- 
fendants asked  for  farther  time  in  which  to  an- 
swer, without  maklnK  any  showing  that  they 
had  a  meritorious  defense  to  the  actioQ,  wh\<m, 
request  was  denied  by  the  court  and  jndnaent 
rendered  for  plaintiff  hy  default  Jiela,  the 
motion  to  dismiM  shcmld  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8128.] 

Error  from  District  Court,  Mcintosh  Coun- 
ty; R.  W.  Hlgglns,  Judge. 

Action  by  the  Georgia  State  Savings  As- 
sociation of  Savannah  against  Claude  A. 
Nlles  and  Eva  B.  NUes.  Judgment  for  plain- 
tiff, and  defendants  bring  enoe.  Dismissed. 

Claude  A.  Nlles,  ctf.Cbecotab,  for  plaintUb 
in  error.  Ghas.  R  Freeman,  of  Clheootah,  for 
defendant  In  error. 

PER  CURIAM.  On  July  2,  1016,  defend- 
ant in  error,  the  Georgia  State  Savings  As- 
sociation dt  Savannah,  a  oorporation,  In  tbe 
district  court  of  Mclntoah  county  sued  Claude 
A.  Nlles  and  Eva  B.  Nlles  on  a  iwnnissory 
note  and  to  eotec3<»e  a  real  estate  mortg^ 
given  to  secure  same.  Defoidants  demurred 
to  the  petitkxi,  which  was  overruled  on  Oc- 
tober 6th,  and  defendants  given  20  days 
thereafter  In  whidi  to  answer.  On  the  8d 
day  of  April,  1916^  defendants  having  fiailed 
to  answer  or  to  <rfrer  any  earanse  for  bikA 
failure,  the  cause  came  tm  for  trial,  and  Judg- 
ment was  rendered  finding  defteidants  In  de- 
fault and  ftwedosing  tbe  mortgage  as  prayed 
in  tbe  petition. 

Motion  to  dlsmtos  fbls  appeal  is  urged  iqt- 
on  tbe  gronnd,  among  otbeEs,  fhat  the  appeal 
Is  frivolotts  and  brou^  only  for  delay.  Th& 
motion  must  be  sustidned.  No  effort  was 
made  by  defendants  to  comply  wltii  tbe  oi^ 
der  granting  them  20  days  from  October  6th 
wtOiln  which  to  answer;  and  when  this 
cause  came  on  for  trial  on  April  3,  1016,  de- 
fendants asked  for  further  time  within  which 
to  file  tibelr  answer,  without  making  any 
showing  as  to  whether  they  bad  a  meritcwious 
defense  to  tbe  action,  and  swdi  request  was 
denied.  Defendants  were  residents  of  the 
dty  within  which  Oils  ease  was  tried,  and 
were  glvoi  an  abundance  of  time  to  file  their 
answer,  If  any  defense  they  had  to  present 
From  all  of  which  It  clearly  appears  that  de- 
fendants had  no  defense  to  offer,  and  that 
this  appeal  from  the  Judgment  for  foreclosure 
is  brought  only  for  delay,  and  the  same  la 
£rlvolons  and  should  be  disi^tased.   This  Is 
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In  compliance  with  the  rule  announced  by 
this  court  In  Myers  et  al.  t.  Hnnt  et  al.,  45 
Okl.  140,  145  Pac.  828,  where  we  said: 

"It  clearly  appears  from  the  motion  to  dis- 
misf)  the  pention  In  error  and  the  judsment  ap- 
pealed from  that  this  appeal  is  prosecuted  for 
delay,  and  that  plalntifFa  in  error  had  no  valid 
defense  to  defendants  In  err(n'*8  cause  of  action. 
*  *  *  Held,  that  said  motion  to  dismiss 
shoald  be  sustained  under  the  authority  of 
Skirrin  t.  Bass  Furniture  ft  Carpet  Co^  43 
Okl.  44a  143  Pac  190,  and  Skirrin  t.  Gold- 
■tflin,  40  Okl  315.  137  Pac  1170." 

In  Skirvin  r.  Bass  Furniture  &  Carpet  Oo., 

supra,  the  court  said: 

"The  moticm  to  dlamlw  and  tiie  petltic»  in 
error  show  that  plaintiff  In  error  had  no  legal 
defense  to  the  cause  of  action,  and  in  the  trial 
court  the  cause  of  action  was  admitted:  that  the 
appeal  is  manifestly  frivolous  and  without  mer- 
it Held,  that  it  is  proper  for  this  court  to 
BDstala  audi  motiim  and  duniiaa  the  appeal." 

For  the  reasons  stated,  the  appeal  Is  dl»> 
missed* 


inUJiR  THOMPSON. 

SAMB  V.  BRIGHT  et  aL 

(Nos.  5024,  6028.) 

(Supreme  Goort  of  Oklahoma.   Jan.  24,  ^6. 
B^eariiw  Denied  March  20, 1917.) 

(BytMma  by  th»  Court.) 

1.  Indians  «b>13— S&ue  or  AiiLonvo  Laitd— 
E}viDincx. 

Act  OoDg.  May  27,  1808.  c  199,  35  Stat. 
812,  making  the  enrollment  records  of  the 
Commiseiooer  to  the  Five  Cirtllzed  Tribes  "con- 
clusive evidence  as  to  age,"  has  no  application 
to  a  transactitta  relating  to  a  sale  of  allotted 
lands  eonduded  prior  to  the  date  said  act  took 
effect,  and  it  Is  error  for  the  trial  court  to  per- 
mit sudi  record  to  be  introduced  in  evidence 
on  the  question  of  age  of  an  allottee. 

[Bd.  Note— For  other  oases,  see  Indians,  Cent, 
Dig.  I  SO.] 

2.  Ihdiahs  «S91S— Sale  bt  Allottis— Ao- 
XIOIV  TO  Recotkh— Hkarbat. 

If  a  Creek  freedman,  in  an  action  to  recover 
her  allotted  land  upon  Ihe  ground  that  she  was 
a  mincff  at  the  time  she  executed  the  deed  con- 
veying her  title  away,  testifies  that  she  was 
bom  in  liBOSt  the  census  card  is  not  competent 
evidence  to  show  that  her  name  appears  upon 
the  1800  Tribal  Rolls  of  the  Creek  Nation,  for 
the  reason  tbat  the  same  is  hearsay. 

[Ed.  Note.-'For  other  cases,  see  Indiana,  Oent. 
Dig.  i  SO.] 

Oommlssloners'  Opinion,  THvlBlon  No.  6. 

Error  from  District  Conrt,  CrecA:  Connty; 
Wade  S.  Stanfl^d,  Judge. 

Acttcm  by  Martha  Miller  against  X  W. 
Thompson  (No.  502^,  and  action  by  said 
Martha  Miller  against  Samnel  Bright  and 
others  (Na  6023).  Judgment  for  defendants 
and  plaintiff  brings  error.  Beversed  and  re- 
manded, with  iBstractions  to  grant  plaintiff 
a  new  trial. 

P.  W.  Jacobs,  of  Sepulpa,  for  plaintiff  in 
error,  J.  E.  Thrift,  of  Sapulpa,  for  defend- 
ant In  error  Thompson.     L.  J.  Roach,  4)f 


Mnskogee,  Cor  defendants  In  error  BrU^t 

and  others. 

BROWN,  O.  The  first  cause  above  named 
was  an  action  in  ejectment,  brought  by  Mar- 
tha Miller,  plaintiff  In  error,  who  will  be 
hereinafter  called  plaintiff,  against  J.  W. 
Thompson,  defendant  in  ^ror,  who  will  be 
hereinafter  called  d^endant.  In  the  district 
conrt  of  Creek  county,  to  try  the  title  to  40 
acres  of  land,  described  as  the  N.  W.  %  of  the 
S.  B.  %  of  section  28,  township  16  norOi. 
range  10  east,  the  Hune  b^ng  a  part  of  the 
surplus  aUotmmt  of  said  Martha  Miller,  a 
Creek  freedman.  Said  canse  was  tried  to  a 
Jury,  and  resulted  in  a  verdict  tor  the  defend- 
ant, and  judgment-  was  rendwed  aocoid- 
Ingly. 

The  second  canse  at  action  was  broqslit  bf 
the  same  plaintiff  against  Samn^  BrlgSit  and 
oth^  def^dants  In  error,  who  will  be  here- 
inafter  called  defendants,  to  recover  posses- 
sion and  qnlet  title  to  80  acres  of  land,  de- 
scribed a8tbeS.W.  KaftlieS.W.^ofBec- 
tloQ  14,  and  tbe  S.  B.  %  of  the  N.  EL  %  of 
section  22,  townihtP  18  nortb,  range  10  east, 
the  same  b^g  a  part  of  plaintiff's  sniphis 
allotment  as  a  Greek  treedman. 

At  the  trial  of  the  cause  of  Martha  Mlll« 
against  J.  W.  Thompson,  8iq«s,  tt  was  stipu- 
lated ttiat  the  Judgment  of  the  oourt  in  tiie 
last-named  cause  should  depend  upon  the  anp 
swers  vt  the  Jury  to  certain  Interrogatories 
toudili^  qnestlottB  as  to  age  of  the  plalntUt 
and  the  fbrgeiy  of  a  certain  purported  deed 
conveying  her  said  land  to  the  d^endant 
Grayson,  who  afterwards  transferred  the 
land,  and  it  ultimately  reached  the  hands  of 
defendant  Mc^mUaas.  The  Jury  In  the  first 
cause  answered  the  interrogatories  against 
the  contention  of  the  i^lntlff,  finding  that 
she  vras  of  age  at  the  time  of  the  alleged  ex- 
ecution of  said  deed,  and  also  that  It  was 
her  genuine  deed.  Thereupon  Judgment  was 
rendered  for  the  defendants,  as  per  said 
stipulation. 

The  plaintiff  brings  error  to  this  conrt  for 
the  purpose  of  having  the  record  of  the  trial 
court  reviewed  In  both  the  above  canses,  and 
hs  agreement  of  all  the  parties  to  said  ac- 
tions It  is  agreed  that  they  may  be  disposed 
of  as  If  there  were  only  one  suit.  Inasmuch 
as  the  questions  for  determination  in  both  are- 
sfaullar. 

mis  court  has  recently  decided  a  compan- 
ion case  to  these,  to  wit,  Martha  Miller  v. 
J.  W.  Thompson,  151  Pac.  192,  in  whldi  the- 
same  qnestlous  were  disposed  of  as  are  in* 
slsted  upon  in  the  Instant  cases,  with  one- 
erception,  and  It  will  be  unnecessary  fOr  us. 
to  repeat  here  what  we  said  there. 

[1]  The  alleged  deeds  purporting  to  convey 
the  lands  involved  in  the  instant  cases  were 
excOTted  prior  to  the  time  the  act  of  Con- 
gress of  May  27.  1906  (35  Stat  at  h.  312,  C. 
199),  w«it  into  ^ect.   ^e  trtol  conrt  ad- 
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mltted  the  «irollment  record  of  tbe  plalntUf , 
&B  evidence  to  be  considered  by  the  Jury  In 
determining  whether  or  not  she  was  of  age 
at  the  time  It  Is  alleged  she  executed  the 
deeds  coDTeylng  her  said  lands.  PlalntltF  tn- 
Blsta  that  this  was  error  on  the  part  of  the 
trial  court,  and  that  she  was  deprived  of  a 
substantial  rl^t  thereby. 

The  question  of  the  admlsslMllty  of  the  en- 
rollment records  of  the  Five  Civilized  Tribes 
of  Indians  as  evidence  of  age  In  transactions 
whi(3r  had  been  wholly  completed  before  the 
act  of  Congress  of  May  27,  1908,  went  Into 
effect,  has  been  before  this  court  a  number 
of  times,  and  it  has  been  repeatedly  held  that 
sucu  act  has  no  application  to  a  transaction 
completed  prior  to  the  date  It  went  Into  ef- 
fect. In  the  case  of  Phillips  et  al.  v.  Byrd, 
43  Ofel.  656.  143  Pac.  684.  It  was  held: 

act  of  Congress  of  May  27,  UOB  i»5 
Stat  U  818),  In  part  prorides:  *  *  *  *  The 
enroUment  records  of  the  Coramissiooer  to  the 
Five  Civilized  Tribes  shall  hereafter  be  con- 
duslve  evidence  as  to  the  age  of  said  citizen  or 
freedman.'  Held,  that  such  eet  la  not,  nor  was 
It.  intended  to  be  a  role  oC  vrldcMs;  but  the 
parpose  of  said  aot  is  to  prescribe  terms  and 
conditionB  upon  whic^  members  of  tbe  Five 
Civilized  Tribes  of  Indians  may  alienate  their 
lands,  and  to  prescribe  a  fixed  and  unlfMtn  rule 
by  which  those  contracting  with  audi  memboB 
of  said  tribes  ooold  determine  tbe  exact  data 
minors  may  readi  their  majority  for  tbe  par- 
pose  of  alienating  their  lands.  That  part  oi 
said  act  ot  Ocmgren,  9noted  stqicm,  has  no  ap- 
pUcation  to  a  transactioa  relating  to  a  contract 
or  sale  of  lands  completed  prior  to  the  date  said 
act  took  effect." 

See,  also,  Charies  v.  Thomburgh,  44  Okl, 
379,  144  Pac.  1033;  Diamond  v.  Perry,  148 
Pac.  88 ;  Perkins  v.  Baker.  41  Okl.  288.  137 
Pac.  661 ;  Scott  Brakel.  43  OU.  6S5,  143 
Pac.  510;  Grayson  v.  Durante  43  OM.  799, 
144  Pac  e93;  Smith  v.  Bell.  44  Okl.  370, 
144  Pac  1058.  It  Is  therefore  setUed  that 
tbe  act  of  Congress  of  May  27,  1908,  is  not, 
and  was  not,  Intended  to  he  a  rule  of  evi- 
dence, and,  these  being  transactions  which 
had  been  completed  prior  to  the  date  said 
act  took  efTect,  It  must  be  proceeded  with 
and  tried  as  If  the  said  act  had  never  been 
passed;  In  other  words,  if  tbe  enrollment 
records  of  the  Flv^  Civilized  Tribes  of  In- 
dians are  admissible  for  any  purpose  on 
transactions  c<Hnp1eted  before  said  act  went 
into  effect,  they  must  be  admitted  on  other 
grounds  than  under  and  hy  virtue  of  said  act 

In  the  case  of  Charles  y.  Thombur^, 
gnpra.  the  ooiirt«  in  speaking  of  the  admls- 
slMll^  of  such  records  In  completed  trans- 
actlonfl  before  die  ad:  May  27,  1908,  went 
into  effect,  said: 

"In  onr  opinion,  for  the  reasons  already  stated, 
the  enrollment  records  were  not  competent  evi- 
dence toe  any  purpose,  and  such  was  the  conclu- 
sion reached  by  this  court  in  the  ease  oi  Oi«y- 
son  et  al.  t.  Dnrant  at  aL  snjmu** 
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In  case  of  Smith  v.  Bell,  supra,  in  speak- 
ing of  tbe  same  matter,  the  court  made  use 
of  tbe  following  language: 

"In  fact  the  records  were  purely  hearaay 
and  Inadmissible  for  any  purpose." 

[2]  But  the  defendants  in  the  Instant  cases 
Insist  that  tbe  said  enrollmeot  recfn^  show 
that  tbe  plaintiff  appeared  on  the  raUs-  of 
the  Gre^  Tribe  of  Indians  vt  1890,  and  that 
inasmuch  as  the  plaintiff  testified  tn  tbe 
case  that  sfae  was  bom  in  1898,  subsequent 
to  the  date  ot  compiling  tbe  said  loUs  of 
1890.  the  census  card,  which  was  plalntlff'a 
oiiollmakfc  record*  should  have  been  Intro- 
duced for  the  purpose  of  contradlotlng  her 
statonent,  and  In  eiQ)p(»t  of  th^  contention 
they  cite  us  to  the  case  ot  Prlddy  t.  Boice, 
201  Mo.  309,  99  8.  W.  1055,  9  L.  B.  A.  (N. 
S.)  718,  119  Am.  St.  Bep.  762,  9  Ann.  Gas. 
874.  We  have  carefully  considered  that 
case;  tbe  point  Involved  was  whether  oi 
not  certllled  copies  of  the  census  returns 
of  tbe  federal  government  are  admissible  in 
evidence  upon  the  question  of  age  of  a  citi- 
zen deceased  since  the  return  was  made. 
The  , court  held  that  they  were  admlssitde, 
and  we  think  very  properly  so.  The  cttisus 
returns  are  public  records,  required  by  law 
to  be  made  and  kept  hy  sworn  puWlc  of- 
fldala  of  the  law,  and  by  law  required  to  con- 
tain the  name,  age,  a^  color,  occupation, 
etc,  of  each  inhabitant;  and  the  learned. 
Judge  who  rendered  the  opinion  of  tbe  court 
In  that  case  in  tbe  course  ot  the  oj^nion 
said: 

"That  flodi'  docnmsHl*  Mng  t^dal  registers, 
are  admissible  in  evidence  in  so  far  as  th^ 
contain  statements  as  to  matters  which  the  law 
requires  should  be  Inquired  into^  repMted  up- 
on, and  then  recorded." 

The  point  under  consideration  in  tliat 
case  is  very  different  from  the  point  under 
consideration  In  tbe  liostant  case — there  was 
no  statute  or  treaty  that  required  the  Com- 
mission to  the  Five  Civilized  Tribes,  In  mak- 
ing the  rolls  of  the  Creek  Oittaens  and  Vreed- 
men,  to  ascertain  their  ages,-  or  to  make  any 
finding  that  their  names  appear  uptm  the 
Creek  rt^  of  1800.  Maltme  v.  Alderdlce, 
212  Fed.  068,  120  a  a  2M ;  Hegler  v.  Paidk- 
ner.  163  U.  8.  109,  14  6np.  Ct.  779,  38  L. 
Eld.  658;  Orayaon  v.  Durant  and  authori- 
ties dted  supra.  Hence  the  court  Commit- 
ted OTor  In  permitting  the  earcdlment  rec^ 
ords  to  be  Introduced  In  evidence  over  tbe 
objection  of  the  plaintiff. 

For  the  foregoing  reasons,  the  judgment  ot 
the  trial  court  should  be  reversed  and  set* 
aside,  and  the  cause  remanded,  with  instrue 
tlims  to  grant  plalntUC  a  new  trlaL 

It  is  so  OTdoed. 

FEB  ODBIAM.  Adopted  In  whole. 
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DWMTNQ  mv.  CO.  V.  ORXOSBX  et  aL 
(No.  7792.) 

fflnprane  Gotirt  of  Oklahoma.    Jan.  SO,  1917. 
R^earing  Dented  March  20, 1917.) 

fByttalma  by  <A«  Oowi.) 

1.  CsuBT  ♦=»12—RE(jtriBrra&— Intent. 

To  confltitute  the  offense  of  usury,  there 
must  be  a  corrupt  intent  to  do  something  which 
is  in  violation  of  the  statutes,  and  the  lender 
must  knowingly  and  intentionally  charge  a 
greater  rate  of  Interest  than  that  preBcribed  by 
law. 

rSU.  Note.— For  other  cases,  see  Usnry,  Oent. 
Dig.  H  23,  24.  146. 

For  other  defisitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Usury.] 

2.  USDET  €»11&  —  IHTBNT  —  QOTSTION  TOB 
JUBY. 

The  question  of  intent  la  usury  cases  is  a 
Question  of  fact  that  should  be  submitted  to  the 
Jory  nnlesa  it  elwrly  appears  from  the  face  of 
the  instrument  itself  that  usury  has  been 
charged. 

[Ed.  Note,— For  other  cases,  see  TJeury,  Cent 
Dig.  Si  843-357.]  * 

3.  UsuET  «=»119  —  ISNDiNa  Money  —  Intbb- 

An  agreement  by  a  borrower  to  pay  all  tax- 
es which  may  in  the  future  be  assessed  against 
all  interest  in  real  property  owned  by  such  bor- 
rower, including  the  interest  granted  to  a  lend- 
er by  virtue  of  mortgage  taken  to  secupe  tte 
payment  of  the  money  loaned,  doet  not  with  in 
[tseU  condnsively  constitute  an  usurious  con- 
tract. 

[Bd.  Note.— For  other  cases,  see  Usoty,  (Tent. 
DiTll  843-857.] 

(JomralsBlonan*  Optadon,  Division  No.  6. 
Error  from  Dlfltrlet  Court,  Pontotoc  County; 
Tom  D.  McEeown,  Judge. 

Action  by  the  Demlng  laTeatment  Com- 
pany against  James  IS.  Grlgsby  and  oOiera. 
Judgment  for  defendants,  and  plaintiff  brings 
error.   Beversed  and  remanded. 

Ghas.  B.  MitcbeU,  of  Oswego,  Kan.,  and  H. 
A.  Kroeger,  of  Oklahoma  City,  for  plaintiff 
In  error.  James  D.  Grlgsby,  of  Ada,  fur  ^ 
fendants  In  enror. 

JONES,  O.  TUa  acttoD  was  bron^t  In 
the  district  court  of  Pontotoc  county,  OkL, 
oD  March  4,  1913,  by  the  Demlng  Investment 
(Company,  plalntlfl  In  error,  who  will  here- 
after be  referred  to  ae  plaintiff,  against 
James  B.  Grlgsby  and  Lucy  Grlgsby  et  al., 
defendants  In  error,  who  will  hereafter  be 
referred  to  as  defendants,  praying  for  Judg- 
ment on  certain  promissory  notes  and  for  the 
foreclosure  of  a  second  mortgage  given  to 
secure  the  payment  of  the  same.  The  facts, 
briefly  stated,  are  that  J.  EL  Grlgsby  and 
wife  applied  to  the  Doming  Investment  Com- 
pany through  Its  agents  In  the  dty  of  Ada, 
Pontotoc  county,  OkL,  for  a  loan  of  $1,200 
on  certain  residence  property  belonging  to 
said  Grlgsbys  In  the  dty  of  Ada.  The  loan, 
as  Is  customary,  was  divided  Into  several 
different   notes,   and   a   Srst  and  second 


mortgage  given  to  secure  the  various  note^ 
and  this  suit  Is  based  on  the  notes  se- 
cured by  the  second  mortgage,  and  asking 
for  a  foreclosure  of  the  mortgage.  All  the 
notes  given  bear  10  per  cent  interest  per  an- 
num. The  mortgage  also  provides  for  an 
attorney's  fee  of  fSO  in  case  same  Is  placed 
In  the  hands  of  an  attorney  for  collection. 
The  other  defendants  mentioned  In  plain- 
tiff's petitlffli  seem  to  have  asserted  no  rights 
and  claimed  no  interest  in  the  property,  and 
for  that  reason  no  mention  will  be  made  of 
them. 

[3]  The  defendants,  Grlgsbys,  set  iQ»  as  a 
defense  to  the  payment  of  said  note  and  the 
foredosnre  of  the  mortgage  the  plea  of 
usury,  and  allege  and  attempt  to  show  In 
their  answer  that  a  greater  rate  of  Interest 
was  charged  by  plaintiff  herein  than  was 
authorized  by  law.  The  facts,  as  disclosed 
by  the  evidence,  tend  to  show  that  there  wen 
some  small  charges  made  -at  the  time  of  tlte 
execution  of  the  papers  In  anestlon,  and  that 
the  mortgage  whldi  the  plaintiff  attempts  to 
foredose  provides  for  the  payment  of  oertain 
taxes  by  the  defendants,  whidi  provlidon  Is 
ae  follows,  to  wit: 

"That  during  the  continnanoft  in  force  of  this 
instrument  the  said  first  party  will  pay  all  tax- 
es, charges  as  asBesaments,  general  or  epedal, 
that  may  be  levied  upon  said  real  estate,  ta  the 
authwity  of  the  town  or  dty  in  which  satd  real 
estate  is  situated,  or  any  part  thereof  when  the 
same  shall  become  by  law  doe  and  payable,  in- 
cluding all  taxes  and  assessments  of  any  kind 
and  character  levied  upon  the  InUrest  therein  of 
the  mortgagee,  or  his  assigns,  and  all  taxes  lev- 
ied upon  said  mortgage:  and  the  said  mortga- 
gors shall  not  be  entitled  to  any  offsets  against 
the  sum  hereby  secured,  for  taxes  so  paid  and 
that  laid  party  will  exhibit  once  a  year  on  de- 
mand reoupts  at  the  proper  parties  to  the  said 
second  party,  its  successorB  or  asrignB,  show- 
ing payment  thereof,  until  the  indebtranesi  here- 
by secured  shall  be  fuUy  paid." 

This  provision  seems  to  have  conatitated 
the  fact  upon  whldi  the  court  rendered  tts 
Judgment  In  favor  of  the  defendants.  The 
record  discloses  that  at  the  time  the  court 
rendered  judgment  it  stated: 

"That  inasmuch  as  the  evidence  had  disclosed 
the  fact  that  the  contract  for  the  payment  of 
Interest  was  for  the  highest  tegal  rate,  that  Is, 
10  per  cent.,  and  in  addition  thereto  the  first 
mortgage  introduced  in  evidence  had  a  provision 
that  the  defendant  was  to  pay  all  the  taxes  that 
might  be  assessed  against  the  interest  of  the 
plaintiff  in  the  property  and  its  mortgage  tax, 
the  transaction  reserves  or  contracted  for  a 
greater  amount  than  the  highest  l^al  tate  of  10 
per  cent" 

-^referring  to  the  provldon  in  the  mortgage 
above  quoted.  Judging  from  the  brief  oi 
plaintiff  In  error  and  defendant  In  error,  we 
take  this  to  be  the  most  important  Issue  In 
settling  the  lav  of  this  case.  The  provision 
provides  that  the  borrowers,  defendants  here- 
in, shall  pay  any  assessments  that  may  be 
levied  upon  the  real  estate  covered  by  the 
mortgage  assessed  by  the  authorities  of  the 
town  or  dty  In  which  said  real  estate  Is  sit- 
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oated.  This  provlston,  lo  our  Judgment,  U 
not  sufficient  to  necessarily  taint  ttie  contract 
with  nsniy.  In  fftct  «e  know  of  no  law  In 
this  state  which  woold  aiith<nixe  a  city  to 
levy  any  spedal  tax  against  the  Interest  of 
the  mortgagee  in  teal  estate,  and  there  la  no 
contention  that  any  snch  law  existed  at  the 
time  of  the  execution  of  tbiS  contract.  Otlie 
rule  of  law  as  we  understand  It  to  be  la  laid 
down  In  the  case  of  German  Savings  Bank  & 
Loan  A8S*n  r.  Leavens,  89  Wash.  78, 153  Pac 
1092;  that: 

"In  dctermlninf  whether  or  not  a  given  con- 
tract for  the  payment  of  money  la  asuriouB,  it  is 
clearly  the  rule  that  where  the  coDtract  is  bos- 
eeptible  of  two  coDstracttoncf;  the  one  lawful  and 
the  other  unlawful,  the  former  will  be  ad<vted. 
•  •  •  This  is  on  the  theory  that  presump- 
tions of  law  are  in  favor  of  good  faith.  Men  are 
presnmed  to  intend  to  keep  within  the  law,  and  if 
their  contracts  can  be  enforced  within  the  law, 
the  law  win  presume  wadh  was  the  Intent,  and 
so  eonrider  it" 

'  l%ere  being  no  law  fbr  any  assessment  by 
the  of  Ada  against  real  estate  and  no 
evidence  of  any  intuition  or  purpose  on  the 
part  of  the  mortgagee,  the  I>eming  Invest- 
ment  Company,  to  In  any  wise  enforce  the 
power  referred  to  in  the  mortgi^,  we  take 
It  that  it  is  mere  sorplnsage  and  of  no  ma- 
terial force  or  effect,  and  certainly  could  not 
be  said  in  any  wise  to  affect  the  interest  of 
the  mortgagors  unless  some  attempt  was 
mode  on  the  part  of  the  mortgagee  ezacUng 
Ow  payment  of  some  diaracter  of  taxes 
whlcb  mi^t  be  covered  by  sndi  a  provision. 
In  the  case  of  G<Mnmon  Council  of  City  ctf 
Detn^t  V.  Board  of  Assessors  of  City  ot  De- 
troit, 91  Mich.  78,  97,  51  N.  W.  787,  7»4  a6  L. 
B.  A.  6^,  court,  passing  on  a  dmllar  pro- 
vUdoQ,  we  think  lays  down  the  anrect  rule 
as  to  its  Intention  and  meaning.  Th»  court 
la  that  case  said: 

"An  agreement  to  a  mortgagor  to  pay  all  tax- 
es which  may,  in  the  future,  be  aaseflsed  against 
all  interest  in  real  property  owned  by  each 
mortgagor,  indnding  tba  interest  granted  to  the 
mortgagee  that  snch  an  agreement  does  not 
amount  to  a  reservation  ol  interest,  but  is  in 
the  nature  of  an  agreement  to  preserve  the  es- 
tate which  constitutes  the  security,  and  is  do 
more  unlawful  than  an  acreement  to  keep  the 
property  insured  with  a  amilar  purpose." 

We  take  It  that  It  was  not  the  purpose  of 
the  Legislature  to  limit  the  power  of  the 
parties  to  contract  as  they  may  choose  In 
this  regard.  We  think  the  court  was  In  er- 
ror In  holding  that  this  provision  found  In 
the  mortgage  was  sutfldent  within  Uself  to 
constitute  usury. 

[1,  2]  We  also  think  the  trial  court  erred, 
as  assigned  by  plaintiff  In  error.  In  taking 
the  case  from  the  Jury  and  Instructing  the 
jury  to  return  a  verdict  in  favor  of  the  de- 
fendants for  the  reason  that  one  of  the  ele- 
ments of  a  usurious  contract  is  a  corrupt 
intention  on  the  part  of  the  lender  to  charge 
a  greater  rate  of  hiterest  than  authorized  by 
law,  and  In  this  case  tiie  amount  of  the  over- 
charge. If  any,  is  so  aiball,  and  there  being 
bo  direct  proof  of  any  Intent  on  the  part  of 


the  Demlng  Investment  Company,  plaintiff 
herein,  to  charge  a  greater  rate  of  interest 
thau  that  authorised  by  law,  we  think  this 
is  a  case  which  should  have  been  submitted 
to  the  Jury  under  jfwpet  Instructions  to  de- 
termine whettier  or  not  there  was  any  oor* 
mpt  Intent  on  the  part  ct  tbe  lender,  plain- 
tiff herein,  to  charge  a  nsnriouft  rate  of  in- 
terest This,  as  we  understand.  Is  a  question 
of  fact  that  should  have  been  submitted  to 
the  Juiy.  The  rule  Is  &lrly  well  stated  in 
the  case  of  Cobb  v.  Hartensteln  (Utah)  152 
Pac  424,  In  which  the  court  uses  the  follow- 
ing language: 

"We  are  equally  well  satisSed  that  the  plain- 
tiff did,  in  fact,  pay  more  than  the  amount  of 
interest  permitted  by  our  statute,  but  that  is 
not  enough  to  maka  the  transaction  umrioiu 
and  to  authorise  a  court  to  take  from  the  de- 
fendant both  principal  and  interest  and  give  it 
to  the  plaintiff.  Let  it  also  be  conceded  that 
the  transactions  constituted  a  loan  from  the  de- 
fendant to  the  plaintiff,  yet,  when  that  fact  Is 
conceded,  the  corrupt  or  nnlawful  intent  to 
evade  the  law  is  still  wholly  lacking.  The  mere 
fact  that  one  may  pay  to  another  an  excessive 
rate  of  interest  pursuant  to  a  contract  is  not 
always  sufficient  to  authorize  a  finding  of  nsury. 
If  that  were  so,  every  contract  upon  which 
more  than  the  amount  permitted  by  the  statute 
were  paid  would  be  usurious,  regardless  of  the 
Intention  of  either  the  borrower  or  the  lender. 
If  that  were  the  law,  intention  would  cease  to  be 
an  element  In  the  law  of  usury.  In  order  to 
constitute  usnry,  aa  Mr.  Justice  Story  puts  it, 
there  must  be  a  corrupt  agreement,'  in  addi- 
tion to  the  payment  of  an  excessive  rate  of 
interest.  There  is— *here  can  be— no  escape 
from  that  conclusion.  In  our  judgment,  the 
trial  court  was  too  greatly  influenced  by  t^e 
fact  that  the  plaintiff  did.  In  fact,  pay  to  the 
defendant  more  than  the  amount  permitted  by 
our  statute." 

The  court  being  of  the  opinion  that  the 
trial  court  committed  error  in  directing  the 
jury  to  render  a  verdict  for  the  defendants, 
the  case  Is  therefore  reversed  and  remanded. 

FOB  CURIAM.   Ad<q(ted  in  whola 


KINNET  et  aL  v.  GROOMS.   (No.  7156.) 
(Soiwone  Court  of  Oklahoma.  Miardi  0.  m7J 

fSvllahts  hp  Ae  Oourt.) 

1.  Tbiai.  «=>160— Questioh  of  Fact— DiBBC- 
TioN  or  Vkbdict.  .  V   .1  . 

It  is  only  when  the  evidence,  with  all  the  m- 
ferences  the  jury  oonld  reaaim^ly  draw  there- 
from, will  be  insufficient  to  support  a  verdict  for 
plaintiff,  that  the  court  ia  authorited  to  direct 
a  verdict  for  defendant,  and  nnlesa  the  evidence 
is  such  that  no  recovery  can  be  had  upon  any 
view  that  can  be  properly  taken  of  the  facts, 
as  presented  by  the  evidence,  the  case  should  be 
left  to  the  jury  under  prt^w  instrnctions. 

nSd.  Note.— For  other  cases,  see  TMal,  Ctont. 
Dig.  U  841,  881-^7.  389.] 

2.  Mastkb  ahd  Seevant  «=>80(8)  —  Aorion 

FOR  SsffVICBS— SVFFICIERCX  OF  EvjDBNCB, 
Evidence  examined,  and  held  to  reasonably 
sustain  the  verdict  of  the  jury. 

[Ed.  Note.— For  other'  casea,  see  Master  and 
Servant,  Cent.  Dig.  S  118.] 

Error  A-om  County  Court,  Elowa  County; 
J.  B.  Carpenter.  Judse. 
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Action  by  Delia  Orooms  against  J.  L.  Kin- 
ney and  Mrs.  B.  Kbmey.  Judgment  for 
plalnUff,  and  defmdants  bring  error.  Af- 
firmed. 

O.  B.  Blegel.  of  Snyder,  for  plalntlfTs  In 
error.  Bakestraw  &  IPry,  of  Hobart,  for  de- 
fendant la  error. 

HABDT,  J.  Delia  Grooms  brought  this  ac- 
tion against  J.  Ia  fflnney  and  B.  Klnn^.  to 
lecwTer  a  balance  allied  to  be  due  for  aerr- 
Ices  rendered  in  the  performance  of  honse 
work  and  other  labor  tn  and  about  the  hotel 
of  defendants.  The  parties  will  be  designat- 
ed In  accordance  with  their  respectlTe  titles 
in  the  trial  court.  After  Issne  Joined  the 
case  was  tried  to  a  Jury,  which  returned  a 
▼erdkt  ta  plalntiUTs  favor  against  botli  de- 
fendants for  fl88.26,  and  defaidants  pros- 
ecute error. 

The  only  groonds  urged  for  lerersal  of  the 
case  are  that  the  Terdict  and  jndgment 
against  defendant  J.  L.  Kinney  is  contrary  to 
law  and  not  sustained  by  the  pleadings  or  evi- 
dence. At  Oie  dose  of  tlie  plalndlTs  case  de- 
fendants demurred  to  the  evidence,  and  upon 
the  court  Indicating  an  opinion  that  said  de- 
murrer ought  to  be  sustained  as  to  defendant 
J.  li.  Kinney,  plaintiff  took  leave  to  reopen 
her  case  and  offer  further  proof,  at  the  close 
of  which  said  demurrer  was  overruled,  where- 
upon defendants  offered  tbelr  evidence,  and  at 
the  close  of  the  trial  defendant  J.  L.  Kinney 
moved  the  court  to  Instruct  a  verdict  in  bis 
favor,  which  motion  was  overruled. 

[1,  2]  There  Is  no  question  as  to  the  suffi- 
ciency of  the  evidence  to  authorize  a  ver- 
dict against  defendant  B.  Kinney ;  the  posi- 
tion of  plaintiffs  in  error  being  that  the  evi- 
dence falls  to  show  any  agreement  between 
plaintiff  and  defendant  3.  L.  Kinney.  Plain- 
tiiTs  testimony  was  to  the  effect  that  she 
made  a  contract  with  defendant  R,  Kinney 
and  performed  certain  services  In  and  about 
the  hotel,  for  which  she  was  to  receive  com- 
pensation at  a  certain  rate;  that  3.  h.  Kin- 
ney and  B.  Kinney  were  husband  and  wife, 
and  that  he  was  in  and  about  the  hotel  dur- 
ing a  large  portion  of  the  time  the  services 
were  performed  by  her ;  and  that  they  were 
i-nnning  the  hotel  t<«ether  as  far  as  she 
knew.  Aside  from  the  other  evidence  offer- 
ed by  the  defense,  defendant  J.  L.  Kinney 
testified  that,  previous  to  the  time  his  wife 
engaged  In  the  hotel  business,  he  and  his 
wife  lived  on  a  farm  a  short  distance  from 
the  town  where  the  hotel  was  located;  that 
they  sold  some  cattle,  which  had  been  kept 
on  the  farm  and  fed  by  them  Jointly  and  that 
his  wife  took  the  money  and  bought  a  hotel, 
known  as  the  Park  Hotel,  In  which  a  part  of 
the  services  rendered  by  plaintiff  were  per- 
formed; tliat  it  was  not  his  money.  He 
states  that  his  wife  owned  and  managed  the 
hotel,  but  says  in  one  place  that  **we  bou^t 


the  Park  Hotel,  and  I  stayed  there  part  of 
the  time,  and  I  stayed  on  the  farm  part  of 
the  time";  that  when  in  town  at  the  hotel 
be  would  sweep  out  the  office  and  work 
around  the  hotel  like  any  other  person. 

The  fbregolng  evidence  was  sufficient  to 
authorize  the  court  to  submit  to  the  Jury 
the  question  as  to  whether  defendant  J.  I«. 
Kinney  was  liable  f<>r  such  services.  It  is 
only  when  the  evidence,  with  all  the  Infer- 
ences the  Jury  could  reasonably  draw  there- 
from, would  be  insufficient  to  support  a  ver- 
dict for  plaintiff,  so  that.  If  such  a  verdict 
be  returned,  it  would  be  the  duty  of  the 
court  to  set  it  aside,  that  a  verdict  should 
be  ordered  for  the  defendant,  and  when  this 
is  the  condition  of  the  evidence,  the  court 
may  direct  a  verdict  for  the  defendant  Ken- 
tucky Bef.  Co.  V.  Purcell  Cotton  Seed  Oil 
Mills,  13  OkL  220,  73  Pac.  945;  FIdeUty  Mut. 
Life  Ins.  Co.  v.  Stegall,  27  OkL  151,  111  Pat 
389;  Booker  Tob.  Co.  v.  Waller,  38  OkL  47. 
131  Pac.  537;  Abbott  et  aL  v.  Dingus,  44 
OkL  567,  145  Pac  365.  It  was  not  necessary, 
in  order  for  defendant  J.  It.  Kinney  to  be 
liable  to  plaintiff  for  the  services  rendered 
by  her,  that  the  contract  be  personally  made 
with  him,  If  in  fact  he  and  bis  wife  were 
Jointly  interested  In  the  conduct  and  man- 
agement of  the  hotel.  The  money  with  whidi 
the  Park  Hotel  was  purchased  was  derived 
from  the  sale  of  cattle  raised  and  fed  by 
them  together,  and  bis  preswice  in  and  about 
the  hotel,  together  with  the  circumstances  in 
evidence,  was  sufficient  to  warrant  the  Jury 
in  finding  that  he  had  an  Interest  ther^n, 
and  in  the  conduct  and  management  thereof. 

The  Judgment  Is  affirmed.  All  the  Ja»- 
tlces  concur. 


STATE  V.  LONEWOLP.    (No.  6842.) 
(Supreme  Court  of  Oklahoma.   March  6,  1817^ 

(SyUabus  by  OoHrtJ 

1.  AfPEAX  AND  Bbhob  «»1001(8>— BbTeew— 
Verdict—Evidence. 

Where  tb^  is  no  evidence  reesouably  tend- 
ing to  support  a  verdict,  the  Supreme  Court  will, 
when  the  Bufliciency  of  the  evidence  is  pKmerly 
challenged,  set  the  verdict  aside. 

[Ed.  NeCe^For  other  casas,  see  .^peal  and 
Error,  Cent.  Dig.  |  3984,]^ 

2.  Bnxs  AMD  Nonss  «S9430— Outbl  Uoar- 

OAQBS  ^23S^— PaTUENT— NOTX  FOB  Ba]> 

ANCB. 

A  note  executed  for  a  balance  due  upon  a 
previous  debt  or  demand  Is  not  a  payment  or  «i* 
tinguisfament  of  the  original  demand,  nor  of  a 
diattel  mortgage  given  to  secure  same,  and  will 
not  bar  an  action  of  replevin  for  posaesaion  of 
the  property  described  in  said  mortgage  after 
the  maturi^  of  said  note, 

[Ed,  Note.— For  other  cases,  ate  Bills  and 
Notn,  Cent.  Dig.  Jl  1251-1256;  Ohattal  Mort' 
gages,  Cent.  Dig.  ff  49ey  499.] 

Error  from  County  Ooort,  Oad^  County; 
C  Boss  Hume,  Judge. 

Action  by  the  State  of  Oklahoma  against 
DeloB  K.  Lonewolf.  Judgment  fw  defendant 
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and  the  State  iMrlngB  error.  Beversed,  and 
cause  rananded. 

S.  P.  Freellng,  Atty.  Gen.,  and  J.  I.  Howard, 
Asst.  Atty.  Gen.,  for  the  State.  Briatow  & 
McFadyen,  of  Anadarko,  tbr  defendant  In 
error. 

HARDY,  J.  The  state  as  fdaintlff,  brongbt 
this  action  In  the  county  court  of  Caddo  coon- 
ty,  against  Deles  tonewolf  as  defendant, 
to  recover  possession  of  certain  property,  In 
which  It  claimed  a  special  ownership  by  vir- 
tue of  a  certain  chattel  mortgage  executed 
by  defendant  to  the  Anadarko  State  Bank, 
for  the  purpose  of  securing  an  indebtedness 
r^resented  by  two  certain  prwiissory  notes 
which  are  set  out  in  plaintiff's  i>etltion.  Writ 
of  replevin  was  issued,  and  by  agreement  of 
the  parties  certain  mules,  taken  Into  posses- 
si(m  thereunder,  were  aold  with  the  agree- 
ment that  if  plalntlfF  should  recover  in  the 
action,  the  amount  received  therefrom  should 
be  applied  to  the  payment  of  plaintiff's  judg- 
ment, bat  in  the  event  the  issues  were  found 
In  favor  of  the  defendant,  said  sum  was  to 
be  paid  to  him.  I>efendant  answered,  plead- 
ing payment,  and  trial  resulted  in  a  verdict 
in  favor  of  deC«idsnt  in  the  sum  of  ^!4S, 
being  the  amount  received  from  the  sale  of 
said  property,  and  Judgment  was  rendered  In 
accordance  therewith  and  the  state  brings 
the  case  here. 

[1]  The  following  facts  are  undisputed: 
That  said  notes  were  executed  by  defendant, 
and  were  among  the  assets  ct  the  bank  at 
the  time  possession  thereof  was  taken  by  Oie 
bank  ccnnmlssloner ;  that  the  dealings  be- 
tween defendant  and  the  bank  extended  over 
a  period  ot  some  yean,  during  which  defend- 
ant became  Indebted  to  the  bank  in  a  total 
sum  of  $1,446.24,  which  was  represented  by 
various  promissory  notes.  Including  the  two 
described  in  plalntiffB  petlti<Hi  and  secured 
by  the  mortgage  upon  whl^  this  action  was 
based,  and  by  other  charges  made  by  the 
bank  against  defendant  whlrfi  are  not  ques- 
tioned. Payments  were  made  by  deCeDdaat 
in  cash  upon  his  various  oUlgati(»i8,  amonnt- 
ing  to  ¥1,141^4.  Thus  far  there  is  no  dis- 
pute but  defendant  oonteods  tliat  he  has 
more  than  paid  the .  balance  due  uptm  said 
notes  in  cash.  His  testimony,  however,  in 
this  regard  la  vague  and  Indefinite,  and  It 
is  not  swA  as  would  reaacmably  siqtport  a 
finding  that  said  notes  bad  beoi  paid  in  mon- 
ey. He  gives  no  paymoits  oth«r  ttian  those 
accounted  for,  and  the  records  of  the  bank 
show  ttiat  all  the  payments  claimed  by  him 
have  been  properly  credited  iqMm  obligations 
owing  by  him  to  the  bank,  and  where  it  is 
aKUrent  that  tbete  is  no  evidence  which 
would  reasonably  saetain  a  vwdlct,  the  Su- 
pnme  Court  will  set  the  verdict  aside.  Gerg- 
ens  T.  McCollum,  27  Okl.  US,  111  Pac.  20&; 
Haasell  v.  Morgan  et  al..  27  OU.  463,  112 
Pao.  m;  Gonwill  t.  Eldridge,  86  OU.  fiS7. 


ISO  Pac.  ei2;  Gaar-Scott  Oo.  v.  Kogers,  148 
Pac.  161. 

If  in  fact  payment  was  made  in  money, 
this  Is  a  matter  capable  of  satisfactory  proof, 
and  should  not  be  left  to  conjecture.  Neither 
should  a  verdict,  arrived  at  as  a  result  of 
guesswork,  be  permitted  to  stand.  Spauldlns 
Mfg.  Co.  V.  Holiday,  82  Okl.  823,  124  Pac. 
86 ;  K.  O.&.  Ky.  Oo.  v.  Henderson,  158  Pac. 
872. 

[2]  Defendant  testified  that  one  of  the 
notes  originally  given  for  $626  was  partly 
paid  In  money  and  the  balance  covered  by 
new  note  in  the  sum  of  $235 ;  that  upon  the 
other  note,  which  was  originally  for  the  sum 
of  $370,  $300  had  been  paid  In  money,  leav- 
ing a  balance  of  $70  due  and  unpaid,  for 
which  a  note  in  that  amount  had  been  ^ven. 
The  records  of  the  bank  fall  to  show  any 
such  transaction,  but,  admitting  that  defend- 
ant executed  said  notes  as  claimed  by  him, 
It  is  a  general  rule  that,  in  the  absence  of  an 
express  agreement  between  the  parties,  a 
note  executed  for  a  balance  due  upon  a  pre- 
vious note  or  indebtedness  Is  not  a  payment 
or  extinguishment  of  the  orl^nal  demand. 
30  Cyc.  IIM ;  Brown  v.  Wilson,  160  Pac  94; 
3  Randolph,  Com.  Paper,  S  1571 ;  7  Cent.  Dig. 
Title  Bills  &  Notes,  8  1251 ;  3  Dec.  Dig.  Title 
Bills  and  Notes,  {  430. 

Defendant  does  not  datm  that  there  was 
an  agreement  by  which  the  renewal  notes 
were  to  be  received  In  satisfaction  and  ex- 
tinguishment of  the  original  debt  and  the 
mortgage  secnrlns  same ;  and  taking  lUs  evi- 
dmce  In  the  strongest  Ui^t,  it  could  only  he 
held  to  establish  the  fact  that  said  notes 
operated  as  a  renewal  or  extension  of  time 
for  payment  of  the  balance  of  the  original 
debt,  and  would  constltate  no  defoun  to  the 
plaintiff's  cause  of  action,  as  it  is  not  shown 
that  the  renewal  notes  were  not  tbemaelves 
due  at  the  time  the  plaintiff's  action  was 
cnnmenoed.  2  Daniel's  Neg.  Inst  H  1272- 
1276. 

The  Judgmoit  la  therefore  wersed  and 
the  cause  remanded.  All  the  Justices  concur. 


MILIiBB  et  aL  v.  McDONALD.  (No.  8122.) 
(Supreme  Court  of  (Mtlahoma.   Manih  6,  1917.) 

(8vlldbu4  by  th0  Court.) 

1,  Vbhdob  asd  Pubchasbb  «=9l72  —  Con- 
Ta40T  —  Mutual  and  Dupxiidbht  Cotk- 

HAITH. 

Where  a  party,  in  ooninderation  ot  a  cartain 
cash  payment  and  a  certain  sum  to  be  paid  with- 
in one  year  after  date,  contracts  to  convey  land 
upon  payment  of  last-Di«iti<»ied  sum,  at  wliich 
time  purcliaser  is  to  execute  and  ddUver  a  note 
and  mortgage  for  the  balance  of  the  purchase 
price,  the  covenant  to  execute  note  and  mortgage 
and  the  one  to  convey  are  mutual,  dependent 
covenants,  and  the  grantor  is  not  entitled  to  in- 
terest np<m  the  balance  for  which  note  tad  mort- 
gage were  to  be  execute^  unless  h«  has  oom- 
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plied  or  offered  to  comply  with  hia  contract  by 
tendering  defendants  a  deed  to  tlie  land. 

[Ed.  Note.— For  other  caaeci,  see  Vendor  and 
Purdiaeer,  Cent.  Dig.  H  349-361.] 

2.  IITTBBS8T  «=S»fiO~VBIVI>OB  AND  PUROHASKB 
— TSNDEE  OF  PURCHABK  PbICK— REFUSAL. 
Where  a  sufficient  tender  of  the  purchase 
money  of  land  is  itaade  and  refused,  plaintiff  is 
not  entitled  to  interest  upon  the  amount  so 
tendered  from  and  after  the  date  of  sach  tender. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  S  114.] 

Brror  from  District  Court,  Kingflsher 
County;  James  B.  Cnlllson,  Judge. 

Action  by  James  McDonald  against  Oecella 
Miller  and  Charles  Miller.  Judgment  for 
plalntUf,  and  defendants  bring  error.  Ke- 
versed  and  remanded,  with  Instructions. 

D.  K.  Cnnningbam,  of  Klnsflaher,  tot  plaln- 
tUTs  In  error.  Gea  U  Bowman  and  W.  A. 
McCartney,  both  of  Kingflsher,  for  defend- 
ant In  error. 

HARDY,  J.  On  the  18th  day  of  December, 
1012,  James  McDonald,  Cecelia  Miller,  and 
Charles  MUler  entered  Into  a  written  agree- 
ment wheretqr  McDonald  agreed  to  sell  and 
convey  certain  lands  In  Kingfisher  county 
to  the  Millers  for  a  cmisideratlon  of  $2,600 ; 
the  material  part  of  said  contract  b^ng  as 

"Said  conrideration  to  be  as  follows:  (100 
cash  at  the  time  of  executing  and  signing  this 
contract,  and  $400  on  or  before  the  let  day  of 
March,  1013,  and  tbe  remaining  |2,000  as  here- 
inafter stipulated.  At  the  time  of  making  the 
last  payment  of  S400  then  a  warranty  deed 
from  party  of  the  first  part  to  the  parties  of  the 
second  part  is  to  be  made,  ezecated  and  deliver* 
ed,  and  the  parties  of  the  second  part  are  at  the 
same  time  to  make,  execute  and  deliver  to  the 
party  of  the  first  part  a  note  of  $2,000  with  a 
real  estate  mortgage  on  the  above-described  prop- 
erty thereby  conveyed,  said  note  to  run  for  a 
period  of  10  years  and  to  bear  5  per  cent,  in- 
terest per  annum  with  the  option  of  the  parties 
of  the  second  part  to  make  payment  thereon  as 
they  may  desire  and  to  pay  the  interest  accumu- 
lated annually  imtii  paid.  Party  of  the  first 
part  is  to  pay  the  taxes  on  the  property  until 
this  note  liaa  be«i  liquidated,  that  is,  the  taxes 
are  to  be  charged  against  tbe  paxtj  of  the  first 
part,  If  paid  by  the  parties  of  the  seccmd  part, 
they  may  be  deduced  from  any  amount  due  by 
them  to  tbe  party  of  the  first  part" 

The  sum  of  $400  was  not  i>ald  according 
to  the  terms  of  this  agreement  on  March  1, 
IMS,  and  afterwards,  on  the  17th  day  of 
March,  1913,  the  parties  executed  tbe  follow- 
ing supplemental  agreement: 

"It  is  hereby  mutually  agreed  by  and  between 
the  parties  hereto  that  this  contract  is  hereby 
extended  to  March  1,  1914.  That  instead  of 
the  payment  of  $400,  that  a  payment  of  $150  is 
now  niade  and  acknowledged,  and  tliat  when  a 
farther  payment  of  $250  la  made,  that  tlien  the 
provisbms  of  this  contract  shall  be  complied 
with  and  the  de^  and  mortgage  herein  mention- 
ed shall  be  ezecnted  and  ddivered.  *   •   •  " 

The  $250  due  March  1,  1914,  was  not  paid 
on  that  date,  but  on  April  30,  1914.  the  Mill- 
ers tendered  to  McDonald  said  sum,  with  In- 
terest thereon,  and  also  offered  to  execute 


fcpFor  otber  cases  m 


the  note  and  mortgage  provided  for  and  de- 
manded of  McDonald  that  he  execute  and 
deliver  to  them  a  deed  to  the  land,  which  he 
refused  to  do,  and  brought  this  action.  At 
the  trial  tbe  parties  submitted  tbe  cause  to 
the  court  upon  the  following  stipulation: 

"It  is  now  stipulated  and  agreed  by  and  be- 
tween the  plaintiff  and  defendants  hi  open  court, 
by  their  respective  connsd,  tliat  this  canas  b« 
and  the  same  is  hereby  submitted  to  the  court 
upon  the  pleadings  and  tbe  admission  of  the 
plaintiff  that  the  defendants  made  the  tender  of 
Oie  pundiase  money  at  the  time  and  in  tbe 
amount  set  forth  In  their  answer  herdn.  niat 
tbe  court  shall  take  said  contract  and  extension 
thereof,  referred  to  as  Exhibit  A  attached  to 
plaintifTs  petition,  and  after  considering  tbe 
same,  then  consider  the  amount  of  the  tender 
made  by  the  defendants  to  plaintiff  and  tbe  time' 
that  said  tender  was  made,  and  from  same  find 
the  amount  plaintiff  is  entitled  to  recover  from 
tbe  defendants,  end  then  render  Ju^mest  there- 
for, and  for  the  enfinrcement  of  said  contract  as 
authorized  by  the  terms  and  conditions  of  said 
contract  and  Indorsements  thereon,  without  any 
further  evidence." 

And  on  September  2S,  1016,  the  court  made 
the  following  findings  and  rendered  Judgment 
thereon  as  follows: 

"  •  •  •  Therefore  said  cause  was  presented 
to  said  court  by  the  respective  attorneys  and 
was  by  the  respective  attorneys  argued,  and  the 
court,  upon  the  pleadings  and  the  written  con- 
tract between  plaintiff  and  defendants,  after 
hearing  said  attorneys,  duly  considering  all  said 
pleadings  and  contra^  submitted  to  him  for  con- 
sideration, and  the  admission  of  the  tender  as  al- 
leged in  defendants*  answer,  and  after  b^ng  fol- 
ly advised  in  the  premises,  finds  in  favor  of  the 
plaintiff  and  against  the  defendante,  and  that 
there  is  due  said  plaintiff  from  said  defendante 
at  this  time,  as  int««st  -upon  $2,000  from  tbe 
1st  day  of  March,  1913,  until  the  Ist  day  of 
March,  1916,  the  sum  of  $200,  and  that  there  is 
due  tbe  said  plaintiff  from  tbe  said  defendante 
the  further  sum  of  $260,  together  with  tbe  in- 
terest on  said  $260  tram  die  firsC  day  of  March, 
1914,  up  to  this  time,  amounting  to  $269,  and 
tbe  further  sum  of  $20  interest  on  the  som  of 
$400  from  March  1,  1913,  until  March  1,  1914, 
making  a  total  due  from  ttM  defoidants  to  the 
plaintflt  the  sum  of  $488,  tba  same  to  bear 
interest  at  the  rate  of  0  per  cent  from  this 
date.   •  • 

Exceptions  were  saved  to  this  Judgment 
and  the  case  brought  here. 

[1]  There  Is  no  dispute  as  to  any  prlnc^ 
of  law,  the  correctness  of  tbe  eoncloriim 
reached  by  tbe  trial  oonit  turning  upon  Oie 
construction  of  the  contract  between  tbe 
parties.  Tbe  only  cmrtroversy  Is  as  to  tJie 
amount  of  Interest  doe  plalntUF  at  tbe  time 
the  case  was  submitted  and  Judgment  roi- 
dered.  The  meaning  of  the  original  cod- 
tract  appears  plain ;  a  cash  payment  of  $100 
was  made  upon  the  date  of  Its  execution, 
and  a  deferred  payment  of  $400  was  to  be 
paid  on  or  before  March  1,  1013,  at  which 
time  the  note  and  mortgage  and  deed  were 
to  be  executed.  The  note  was  to  bear  in- 
terest from  date,  and  defendants  were  to 
receive  in  exchange  therefor  the  deed.  It 
was  not  the  intention  of  the  parties  that  tbe 
sum  represented  by  the  note  should  bear  In- 
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tereat  until  the  note  and  mortgage  were  in 
fact  executed  and  a  deed  exchanged  there- 
for. The  deferred  payment  o<  MOO  was  not 
paid  when  due  according  to  the  terms  of  the 
original  agreement,  but  on  March  17,  1913,  a 
caata  payment  of  $160  was  accepted  without 
Interest  thereon  and  the  supplemental  stip- 
ulation entered  Into  whereby  the  time  for 
performance  of  the  original  contract  was 
extended  until  March  1,  1014,  In  wblch  stlp- 
nlatlOD  it  was  agreed  that  a  further  payment 
of  $250  when  made  should  constitute  a  com- 
pliance with  the  terms  of  the  contract,  and 
that  the  deed  add  mtntgage  mentioned  should 
then  be  executed  and  dellTered-  The  fact 
that  no  Interest  was  claimed  on  the  $400  at 
the  time  a  cash  payment  of  fl50  was  made 
and  the  agreement  entered  into,  that  the  ad- 
ditional payment  of  |250  should  constitute  a 
compliance  with  the  contract.  Indicates  that 
It  was  not  the  Intention  of  the  parties  to 
charge  interest  on  the  $400  from  the  date 
of  the  original  contract  until  Its  due  date 
as  tliereln  fixed.  Inasmuch  as  defendants  have 
tendered  interest  on  the  |260  from  March  1, 
1918,  until  the  date  of  said  tender,  to  wit,  Aptll 
30.  1914,  the  right  of  the  plalntUf  to  recover 
interest  thereon  is  no  longer  In  controTersy 
and  in  fact  la  not  questioned ;  the  dispute  as  to 
this  Item  b^g  over  the  claim  of  plaintiff  to 
recover  Interest  thereon  after  the  date  of 
such  tender  until  the  date  of  the  Judgment. 
Time  was  not  of  the  essence  of  tb6  contract 
Section  968,  Bev.  Laws  1910. 

Therefore  plaintiff  was  net  authorized  to 
declare  said  CMitract  forfeited  because  of 
the  failure  to  pay  said  sum,  neither  Is  said 
right  here  asserted.  When  defendants  ten- 
dered plaintiff  the  sum  of  ^GO,  with  inter- 
est thereon,  and  plaintiff  refused  to  accept 
said  tender,  he  was  not  thereafter  entitled 
to  collect  Interest  on  that  item.  22  Cyc  1656 ; 
CSowles  T.  Marble,  87  Mich.  168;  Hamlett  r. 
Tallman  &  Graves,  SO  Ark.  605.  Neither 
was  plaintiff  entitied  to  recover  any  interest 
txfioa  tin  sum  ut  92,000,  tor  it  was  clearly 
the  Intention  at  the  parties  that  said  sum 
was  not  to  bear  Interest  until  the  executiw 
of  the  note  and  mortgage  and  the  delivery 
of  the  deed.  Defendants  were  under  no 
obligation  to  execute  and  deliver  said  note 
and  mor^iage  until  deed  was  executed  and 
delivered  in  exchange  therefor.  Tlie  prin- 
ciple here  Is  similar  to  that  where  a  contract 
is  made  to  convey  land  upon  payment  of  the 
purchase  money.  In  which  case  it  Is  held  that 
tiie  covenant  to  convey  and  the  one  to  pay 
are  mutual,  d^pendoit  covenants,  and  tiiat 
after  tiie  entire  purdase  money  Is  due,  an 
action  to  recover  cannot  be  maintained  un- 
leas  tiie  plalntitt  offers  to  convey  or  tenders 
a  deed  tor  the  land  upon  full  payment  of  the 
purchase  price.  Dubois  v.  Andrews,  1G2  P&c 
440;  Morrison  v.  Terrell,  27  Kan.  326. 

In  craft  V.  Brent,  8  Kan.  328,  the  parties 
entered  into  a  contnwt  by  whliA  plalnUtt 
sold  to  defendants  a  certain  tract  ot  laxiA 


and  bound  himself  to  convey  the  same,  *^  a 
good  and  sufficient  deed  of  warranty,"  on  or 
before  a  certain  date.  Not  complying  with 
his  contract,  plaintiffs  brought  an  action  to 
compel  the  execution  of  a  deed,  and  Judg- 
ment was  entered  in  their  favor  for  the  re- 
Uef  sought  Plaintiffs  alleged  In  their  po- 
tion that  they  had  tendered  the  amount  due, 
which  allegation  was  admitted  by  the  demur- 
rer to  be  true,  but  it  was  claimed  that  In- 
terest on  the  purchase  price  should  have 
been  Included  In  such  tender.  The  court 
held  that  this  was  not  so;  that  "iwyment 
was  to  be  made  by  the  terms  of  the  contract, 
upon  the  making  and  executing  of  said  deed." 
Until  a  tender  of  such  deed,  lnter«t  would 
not  begin  to  run. 

[2]  We  think  the  case  at  bar  comes  with- 
in the  rule  of  the  foregoing  decisions.  The 
balance  of  $2,000  was  to  be  represented  by  a 
note  for  that  amount,  which  note  was  to 
bear  interest  fron  date,  and  was  only  to  be 
executed  and  delivered  at  the  time  deed  was 
exchanged.  Wh^  defendants  tendered  the 
sum  |2S0,  with  interest  thereon,  and  also 
ofFered  to  execute  a  note  and  mortgage  in 
compliance  with  the  terms  of  th^r  contract, 
and  plaintiff  refused  to  accept  the  same,  and 
refused  to  execute  and  deliver  warranty  deed 
as  required  by  said  contract,  defendants  had 
done  all  they  were  required  to  do,  and  plain- 
tiff would  not  be  attthorized  to  collect  in- 
terest nprai  said  sum,  until  he  had  complied 
with  the  contract,  his  obligation  to  execute 
said  deed  being  correlative  with  the  obllga* 
Uon  of  defendants  to  execute  the  note  and 
mortgage,  and  he  was  not  entitied  to  claim 
the  delivery  of  the  note  and  mortgage  un- 
til he  bad  offered  to  perform  his  part  of 
the  contract.  The  trade  was  not  to  be  finely 
closed  until  these  respecUve  instrum^ts 
w«%  exdianged,  and  said  sum  did  not  really 
beotune  an  obligation  of  defendants  until 
the  trade  was  finally  closed,  wblch  was  de- 
layed by  plaintiff's  refusal  to  accept  the  ten- 
der and  deliver  deed. 

The  cause  Is  therefore  reversed  and  re- 
Doanded,  with  inatrncttCHia  to  the  trial  court 
to  render  Judgment  In  accordance  with  the 
views  iMTsin  expressed.  AU  ttie  Juatloea  oon- 
cur. 


McOREEDIB  et  at  V.  DtTBUQUB  VlBJH  A 
MARINE  INS,  CO.    (No.  6927.) 

(Supreme  Court  of  Oklahoma.   De&  26,  1016. 
BebeariDg  Denied  March  20, 1017.) 

(8yUahu9  hy  ihe  Cowrt.) 

MOBTOAQES  €=s>427(4)  — FOBECLOBITBa  —  Pfa- 

TIES— JnniOB  Incumbkanceb. 
A  junior  incumbrancer  Is  not  a  necessary 
party  to  a  suit  by  a  senior  mortgagee  to  fore- 
close in  such  a  sense  that  his  presence  on  tlw 
record  Is  necessary  to  a  valid  decree. 

[Bd.  Note.~f>>r  other  cases,  see  Mortiates, 
Cent  Dig.  H  1283-128^)  ^ 
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Error  from  XMatrlct  Omrt,  Oklahontt 
Oonnty;  Oea  W.  Olaric,  Judge. 

Suit  the  Dabaqne  Slie  A  Marine  Iiisnr> 
ance  Craapanr  agaliiBt  Annie  B.  McOredle 
and  buBband,  and  others.  Jodgmoit  for 
Idalntlff  against  the  defendant  M eClcedie  and 
husband,  and  tbey  bring  em>r.  Affirmed. 

See.  also,  168  Pac.  646. 

Wm.  P.  Harper,  of  Oklahoma  City,  for 
plaintiffs  In  error,  George  A.  Matlack,  of 
Oklahoma  City,  for  defendant  In  error. 

PER  CURIAM.  On  Au^st  22,  1913,  In 
the  district  court  of  Oklahoma  county,  Du- 
buque Fire  &  Marine  Insurance  Company,  de- 
fendant In  error,  as  payee,  sued  Anna  E. 
and  Hugh  McCredle  on  their  promlssc^y  note 
for  $6,000  then  due  and  payable  and  to  fore- 
close their  niortgage  on  certain  lots  In  Okla- 
homa 0117  glTOi  to  secure  the  payment  d 
the  note. 

The  petition,  among  other  things,  alleged 
that  one  Smith  and  another  Meyer  claimed 
an  interest  in  the  property  adverse  and  prior 
to  plaintiCC's  claim,  and  tot  Uuit  reason  were 
made  parties  defendant  In  order  to  have  their 
rights  determined.  Summons  was  duly  serv- 
ed upon  all  the  deteidants  save  Meyer,  as  to 
whom  the  same  was  returned  not  found,  "be 
bedng  dead."  Xo  reTirtn-  was  had  against  his 
administrator  or  h^rs.  Smith  defaulted. 
On  January  12,  1014,  there  was  a  trial  upon 
the  Iflsnm  Joined  bc^eoi  plaintiff  and  the 
McCredies,  a  Jndgmflmt  at  foredosoie  ren- 
dered and  entered  as  prayed*  and  the  lots 
dered  sold  to  satlsllr  the  amoant  of  the  mort- 
gage debt.  On  July  14,  1914,  order  of  sale 
issued^  directed  to  the  Aerifl,  and  on  August 
18th  the  lots  were  sold  pursuant  thereto. 
Tlfcreafter  the  McOvedlee  moved  the  court 
to  vacate  the  Judgment  on  the  ground  that 
the  action  was  not  revived  against  the  heirs 
or  pmonal  remesuitatlTeB  of  U^er,  and 
later  objected  to  the  oonflimatlon  of  the  sals 
on  that  and  four  other  grounds;  and  when 
the  eoort  orermled  their  tAJecttons  and  ocm- 
flzmed  the  sale,  tiiey  appealed  froitf  the  order 
of  .confirmation  to  this  court 

Although  Meyer,  a  Junior  nuntBage^  was 
a  proper  par^,  he  was  not  a  necessary  party 
to  tiie  suit.  Hence  there  Is  no  merit  In  the 
contention  that  the  Judgment  Is  v<M  without 
his  presence  or  the  presence  of  his  heirs  or 
personal  representative  on  the  record.  27 
Cyc.  1578,  says: 

"A  janior  incumbnuicer  is  not  a  necessary  par- 
ty to  a  suit  by  a  aanioi  mortgagee  to  'foredose 
in  such  a  sense  that  his  presence  on  the  record 
is  necessary  to  a  valid  decree;  but  it  Is  always 
both  proper  and  pnidrat  to  join  him  as  a  defend- 
ant, both  to  ^ve  him  an  opportunity  to  defend 
and  to  exdnguiab  his  right  of  rednnption,  for 
if  be  is  not  thus  connected  with  the  action  his 
rights  wiU  not  be  In  any  way  affected  by  the 
d^ree;" 

Saift  also,  Xoder  r.  Boblnsm  et  al^  46  Okl. 
165, 14B  Pac.  776;  Horr  t.  Herrlngtm  et  aL, 


22Old.6ea9SFaa448.90UB.A.(N.  &) 
47,  182  Am.  St.  Bepb  018;  DewatteTUle  t. 
Sims,  44  OkL  708,  146  Pac.  224. 

In  his  tbSxi  assignment  on  page  20  <tf  his 
brief,  counsca  for  plalntltfs  In  error' oomitfalna 
that  the  proof  ot  publication  «f  the  notloe  of 
sale  iB  Insufflelent,  and  hence  tiie  sele  should 
have  been  set  adOe  by  the  court  But  thia 
we  wfD  not  consider,  for  l&e  reasim  tliat  sndi 
was  not  oiHitalned  in  his  obJectifHis  to  the 
confirmation  of  sale,  and  henoe  was  not  called 
to  the  attention '(tf  ttie  trial  court  But  in- 
stead, he  did' aver  In  a  third  objection  to  the 
ccmflrmatlon  that  the  order*  of  sale  under 
which  said  property  was  sold  does  not  con- 
form to  the  Judgment  rendered  in  said  cause, 
nor  such  order  i^t  out  the  names  of  the  de- 
fendants to  such  action,  nor  whose  property 
Is  to  be  sold  thereunder,  which  we  win  not 
conMder,  since  counsel  has  failed  to  xel> 
therenpon  In  his  brief. 

There  la  no  merit  in  the  remaining  caa- 
tentioQS. 

Affirmed.  AU  the  Justices  concur. 


BUBL,  PRTOR  A  DANIBL  v.  ST.  LOUIS  ft 
8.  F.  BY.  00.  (No.  5422.) 

(Supreme  Gourt  of  OUaboma.   April  11.  1B16L 
Rehearing  Dmled  March  20, 1917.) 

(Bftttthiu  ty  *ha  Oow*^ 

1.  Oabbiebs  «»104— OA.iBiAeB  or  Live  Stock 
—Action  won  Z^lat— InanKKrnoH  and  Ev- 

IDENCa. 

In  an  action  for  negligent  delay  in  the  in- 
terstate transportation  of  live  stock,  there  being 
some  evidence  of  snch  negligent  delay,  it  is  error 
to  instruct  the  Jury  to  the  effect  that  if  the  live 
stock  were  transported  io  accordance  with  the 
published  schedule  of  the  railroad  company,  that 
the  plaintiff  could  not  recover. 

[Ed.  Note.~ror  other  cases,  sea  Carriers, 
C3ent  Dig.  U  489-447,  46&-461.] 

2.  Appeal  and  Brbob  «s»171(1)  —  Revikw  — 
Theobt  ot  Cask. 

Parties  wiU  not  be  allowed  to  change  front 
in  this  court  and  assert  a  theory  which  was  not 
suggested  in  the  court  below. 

[Ed.  Mote.— For  other  caae^  see  Appeal  and 
Error.  Cent  Dig.  S  1053.]  ^ 

Commissioners'  Opinion,  Division  Na  2. 
iSrror  to  County  Court,  Okmulgee  County; 
Mark  L.  Bozarth,  Judge. 

Action  by  Buel,  Fryor  &  Daniel  against  the 
St.  Louis  &  San  Francisco  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs bring  error.  Reversed,  with  directions 
to  grant  a  new  trial. 

Fied  M.  Outer  and  Moore  &  Noble.  aU 
of  Okmulgee,  for  plaintiffs  in  error.  W.  F. 
Bvans,  of  St  Louis,  Mo.,  and  R.  A.  Eleln- 
scflimidt  and  B.  H.  Foster,  both  ot  Oklaboua 
Uity,  for  defendant  In  error. 

BUBFORD,  O.  Tfabs  was  an  action  brootfit 
for  an  alleged  negligent  delay  in  the  trans- 
portation ot  oertftln  cattle  from  Bhnlter,  OkL, 
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to  Natkmol  StockrardB,  III.  Tbe  defendant 
pleaded  a  Ure  stock  shipping  contract  In  tlie 
asnal  form  used  In  Interstate  sblpments,  and 
on  the  trial  Introdaced  In  evidence  a  sched- 
nle  goTeming  tbe  <^ratlon  of  ita  freight 
trains  and  the  shipment  of  live  stock  In  less 
than  ten  carload  lots,  between  Shulter  and 
National  Stockyards,  lit  The  conrt  Inatrnct- 
ed  the  Jnry  as  follows: 

"Ton  are  iostmcted  that  the  railroad  compa- 
ny is  mted  with  dlscretloD  as  to  the'arrange- 
ment  of  its  ached  alee,  and  it  has  a  right  to 
make,  publish  and  put  in  effect  schednus  for 
handUng  freight  over  its  line  of  road,  and  if  yoo 
believe  and  find  from  the  evidence  in  this  case 
that  the  defendant  on  the  4th  day  ot  November, 
1911,  in  ettact  sdwdnles  gvTeniing  the 
transportation  of  live  stock  between  Shulter, 
Oklahoma,  and  St  Louis,  Missouri,  and  that 
said  schedules  provide  that  shipments  of  less 
than  ten  cars  of  Uve  stock  would  be  transported 
and  deUvered  in  time  for  the  market  on  the 
third  day  after  loadii^.  and  if  yon  farther  be- 
lieve and  find  from  the  evidence  that  the  plain- 
tiff's said  live  stock  were  transported  in  ac- 
eordance  with  tbe  regidar  published  sdiednle  of 
the  defendant,  and  deliTCred  at  destination  in 
time  for  mari^et  within  tbe  third  day  after  load- 
ing, your  Tuxtict  should  be  for  the  defendant" 

[1]  The  gtTing  of  this  Instrncdon  was  er- 
ror. Whatever  may  be  the  holding  in  other 
JnrisdictioDs,  tbla  court  haf  committed  it- 
self to  the  doctrine  that  tbe  mere  proof  of  a 
M<^edi]Ie  ad<vted  by  a  railroad  company,  and 
farther  proof  tbat  the  shipment  was  made 
within  the  time  specified  within  said  sched- 
ule, will  not  excuse  the  railroad  company, 
If  there  be  proof  of  negligent  delay  In  the 
shipment.  In  other  words,  tbe  schedule 
might  provide  for  such  alow  transportation, 
that  negligent  d^y  In  handllns  the  ship- 
ment might  nev^rthdess  be  proved.  In  St  L. 
A  S.  F.  B.  Oa  T.  Shepard.  40  Okl.  689,  139 
Pac.  833  (affirmed  Uandi  15.  1816.  240  U.  & 
240,  80  Sup.  Ot.  274,  60  L.  Ed.  622),  tbla 
court  said: 

"Where,  In  a  common-law  action  to  recover 
damages  tor  the  breach  of  a  shipping  contract, 
whereby  defendant  undertook  to  transport  cer- 
tain cattle  within  a  reasonable  time,  the  evi- 
dence reasonably  tends  to  show  that  defendant 
breached  Its  contract  by  failing  so  to  do,  the 
same  is  snfflcieot  to  take  the  Question  of  negll- 
gmce  to  the  jury,  and  the  presumption  of  neg- 
ligence is  not  explained  or  rebutted  by  positive 
evidence  on  behalf  of  the  defendant  that  the 
regular  schedule  of  its  stock  trains  would  not 
enable  it  to  deliver  the  cattle  within  a  reason- 
able time." 

And  in  tiie  same  caae  tbla  court  quoted 
wltb  approval  from  Olero  t.  O.  B.  &  Q.  B. 
Co.,  rr  Neb.  166,  108  N.  W.  982.  124  Am,  St 
Bep.  887,  15  Ann.  Oas.  83,  where  it  la  said : 

"In  order  to  recover  damages  for  an  alle^ 
delay  in  the  shipment  of  live  stock.  It  is  neces- 
sary to  introduce  some  competent  evidence  tend- 
ing to  show  the  length  of  time  ordinarOy  re- 
quired to  transport  the  shipment  from  the  place 
irtiere  received  to  the  point  of  delivery,  and  that 
a  Itmger  time  was  actually  consumed  than  was 
aeoeasary  fov  that  purpose." 

There  was  evldenoe  In  this  case  fairly 
coming  within  the  rule  ixmt  quoted  which 
clearly  distinguishes  this  case  from  that  of 


St  &  S.  F.  R.  Co.  V.  Waggmer,  152  Pac. 
448,  in  which  it  was  merely  ccmteuded.  but 
not  proved,  that  the  time  for  transportation 
was  too  long.  In  this  case,  therefore,  under 
the  rule  in  St.  L.  &  S.  F.  B.  Co.  v.  Shepard, 
supra,  the  conrt  ought  not  to  have  given  the 
Instructton  above  quoted. 

It  is  nrged  by  the  railroad  company  tbat 
they  are  exonerated  fn>m  liaUlity  tqr  sec- 
tion 6  of  the  live  stock  contract,  whUSb  pro- 
vides: 

"Live  stock  is  not  to  be  transported  or  de- 
livered within  any  specified  time,  nor  in  season 
for  any  particular  market" 

Tbe  difficulties  with  this  contention  are 
two:  First,  tbe  substance  of  this  cause  of 
action  is  not  failure  to  deliver  for  any  par- 
tlcular  market,  or  within  any  particular 
ttme,  but  failure  to  deliver  within  a  rea- 
sonable time.  St.  L.  A  S.  F.  B.  Oo.  v.  Shep- 
ard, supra.  Second,  U  the  contract  be  coa- 
Btmed  as  stipulating  against  the  negligence 
of  tbe  carrier,  then  It  Is  void.  Adams  Exp. 
Oo.  V.  Cronlng^r,  226  U.  S.  481,  509,  33  Sup. 
Ct  148,  57  L.  Ed.  814,  44  L.  B.  A.  (N.  S.) 
257 ;  St.  L.  &  S.  F.  B.  Oo.  t.  Bllby,  36  OkL 
589,  605,  180  Pac.  1089. 

[t]  It  Is  also  nrged  on  behalf  of  tbe  de- 
fen^nt  In  error  that  this  judgment  ought 
not  to  he  reversed  for  tbe  reason  that  tbe 
plaintiff  did  not  show  any  compliance  with 
the  terms  of  the  shipping  contract  regard- 
ing the  giving  of  notice  as  to  the  loss  or  dam- 
age. This  contrition  cannot  be  sustained  tot 
the  reason  tbat  althon^  this  defense  Is 
somewhat  obscurely  suggested  In  tbe  plead- 
ings, yet  It  was  not  called  to  the  attention  of 
the  court  below,  and  from  this  record  it 
cannot  be  said  that  there  was  any  reference 
In  the  trial  to  suggest  such  theory.  Par- 
ties must  tr7  their  cases  bere  upon  the  the- 
ory which  they  adopt  In  the  court  below. 
Having  tried  the  case  upon  certain  groonds, 
they  will  not  be  allowed  to  change  front  In 
this  court  and  Insist  upon  the  Judgment  be- 
ing upheld  upon  matters  not  suggested  at 
the  trial.  Herbert  v.  Wagg,  27  Okl.  674,  117 
Pac.  209;  Hamilton  v.  Brown,  31  OkL  213, 
120  Pac.  950;  Coombs  v.  Cook,  35  Okl.  326, 
120  Pac.  698,  and  cases  dted. 

For  the  reasons  given,  tbe  cause  Is  revers- 
ed, with  directions  to  the  trial  court  to  grant 
a  new  trial,  and  lor  further  proceedings  not 
inconsistent  with  this  opinion. 

FEB  OUBIAH.   Adf^ted  in  Vh61e. 


LABOB  OIL  00.     HOWABD,  Stiite  Auditor. 
(No.  8452.) 

(Snprone  Court  of  (HOahoma.    FA.  27,  1817.) 

(SyUdbut  &v  the  Court.) 
1.  Taxation  «=!>6— Kxemption— Aqenciks  of 

FBDEBAL  OOVEBNICENT. 

Agencies  of  the  federal  government  are  only 
exen^t  from  state  taxation  so  far  as  such  taza- 
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tion  may  interfere  with  or  Impair  their  effi- 
ciency In  performior  the  ftmctioiiB  by  which 
they  Berre  the  govenuoent. 

[Ed.  Note.— For  other  cam.  mO  Taxation. 
GeoL  Dig.  i  18.] 

2.  Taxation  ^=6  —  Exbuftions  —  Fbdehai. 

AQENCIEB. 

The  exemption  of  federal  agencies  from  state 
taxation  is  dependent,  not  upon  the  nature  of 
the  agents,  or  upon  the  mode  of  thdr  conatitn- 
doD,  or  upon  the  fact  that  they  are  agents,  but 
upon  the  effect  of  the  tax;    that  is,  upon  tbe 

aaeatioD  whether  the  tax  does  in  truth  deprive 
bem  of  power  to  serve  the  government  as  th^ 
were  intended  to  serve  it,  or  does  hinder  tiie  effi- 
cient exercise  of  their  power.  A  tax  upon  their 
property  has  no  such  necessaiy  effect.  It  leaves 
them  free  to  discbarge  the  datles  they  have  un- 
dertaken to  perfrom.  A  tax  npon  thtfr  open.- 
tiona  is  a  direet  obstmcCion  to  the  exerdse  of 
federal  powers. 

[Bd.  Note.— For  other  caaea,  tee  Taxati<m, 
Cent  Dig.  1 18.] 

3.  Taxation  ^»8  —  Exbmption  —  Fbdbeai. 
Aqbkot— On.  CoMPANT— ADTHORrrr  or  Sic- 
set  abt  or  Inteeioh— "Tax  on  Pbopertt." 

The  act  <a  the  Legislature  of  May  14,  1916 
(Sess.  Laws  1KL6,  pp.  102-110),  Impodng  a  ta^ 
"equal  to  three  per  centum  of  the  gross  vahie 
of  the  production  of  petroleum  or  other  crude 
or  mineral  oil  and  of  natural  gas,  less  the  royal- 
ty interest,"  and  which  provides  that  the  pay- 
ment thereof  "shall  be  in  full  and  in  lieu  of  all 
taxes  by  the  state,  counties,  cities,  towns,  town- 
ships, school  districts  and  other  OMinicipalitieB 
upon  any  property  rights  attached  to  or  inbci^ 
ent  in  the  right  to  said  minerals,  npon  leases  for 
the  mining  *  *  -  •  for  petroleom  or  other 
crude  oil  or  other  mineral  oil  or  for  natural  gas 
upon  the  mining  rights  and  prlvUegea  for  the 
minerals  aforesaid  belonging  or  appertaining  to 
land,  up<m  tbe  machinnr,  iMiipliances  and  equip- 
saeat  used  In  and  around  any  wdl  producing  pe- 
troleum or  other  crude  or  mineral  oil  or  natural 
gas  •  •  *  and  actually  used  in  the  operation 
of  such  well;  *  *  •  and  also  upon  tbe  oil, 
gas,  *  *  *  during  the  tax  year  in  which  the 
same  is  produced,  and  ni>on  any  Investments  in 
any  of  the  leases,  rights,  privHeges,  minerals  or 
property  hereinbefore  in  this  paragraph  moi- 
tioned  or  deacrlbed"-^  not  subject  to  the  objec- 
tion that,  because  tbe  business  was  carried  on 
and  the  production  brought  about  through  the 
instramentality  of  a  federal  agency^tbe  state 
is  without  power  to  impose  a  tax.  Tte  tax  la 
not  upcHi  the  agency  or  the  means  employed  by 
the  producer,  but  upon  the  production  of  oil  and 
gas^  hence  is  a  "tax  on  property"  aa  such  and  is 
valid,  without  regard  to  the  agency  employed  In 
its  prodoctiiMi. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  21. 

For  other  definitions,  see  Words  and  Pbiaaes, 
First  and  Second  Series,  Proper^  Tax.] 

4.  Taxation  «=s>8— Mihbbax.  Iaasbs— Indiait 

Tbeatt  Riqhtb. 
Said  act  of  tbe  Legislature  doe?  not  impose 
a  tax  upon  tbe  operations  of  the  company,  or 
upon  its  right  to  engage  or  continue  In  business, 
but  upon  the  commodity  which  it  produces,  and 
which  is  made  in  full  and  in  lieu  of  certain  of 
its  other  property,  and  as  a  substitute  therefor. 
It  does  not  impair  tbe  treaty  rights  of  the 
Osage  Indians,  for  whom  tbe  federal  government 
lawfully  undertakes  to  act,  and  is  too  remote 
and  indirect  to  be  regarded  aa  an  interference 
with  a  federal  agency,  or  a  direct  burden  upon 
Its  free  exercise. 

[Ed.  Note.— For  other  cases,  see  TaxatioQ. 
Cent.  Dig.  i  21.] 


5.  Taxation  —  Minksal  Ijusia— Goir- 
sTBucnoN  or  Btatdtb.  i 

The  act  does  not  putprat  to  tax  the  lease  or 
tbe  investment  therwn  or  the  rights  or  privi- 
leges appertaining  thereto;  nor  does  It  in  fact  do 
BO.  The  tax  is  payable  ni>on  the  gross  value  of 
the  oil  and  gas  produced  without  r^ud  to  tbe 
value  of  the  other  enumerated  property  of  the 
producer,  in  Keu  of  which  the  tax  is  imposed.  • 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  8.] 

6.  Taxation  «=349— CoNSnrtrrioNAL  Peovi- 
8I0NS— Amount— "Tax  on  ah  Ad  Yau>beu 
Basis." 

Tbe  tax  Imposed  is  not,  because  of  its 

amount  repugnant  to  section  0,  a^  10,  of  the 
Constitution,  providing  that  the  state  levy  on  an 
ad  valorem  basis  shall  not  exceed  in  any  one 
year  mills  on  the  d<dlar.  While  the  tax  la 
baaed  upon  the  gross  value  of  the  production  of 
oil  and  gaa,  it  is  not  such  a  tax  as  is  levied  gen- 
erally on  property  throughout  the  state  on  an 
"ad  valorem  basis,"  within  the  meaning  and  sub- 
ject to  the  limitations  of  said  section. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  115-124.' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

7.  Taxation  «=>121— Speoial  Tax— Pboduo- 
tion  of  on.  cohpant  —  consttrutionai. 
Pbovibionb. 

The  act  imposes  a  special  tax  on  oil  and  gas 
In  lieu  of  and  as  a  substitute  for  the  general  ad 
valorem  tax  on  certain  property  of  the  producer, 
and  is  levied  pursuant  to  sections  IS  and  22, 
art  10,  of  tbe  Constitution,  by  which  the  state 
may  select  its  subjects  of  taxation,  and  classi- 
fy and  value  propw^  so  selected  by  meana  and 
methods  different  from  that  commonly  empl<ved 
in  the  assessment  levy,  and  collection  of  taxes 
by  county  and  other  municipal  authorities. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  220.] 

Error  from  District  Court,  OUAbonut 
County;  Jtitm  W.  Haysim,  Ja^e. 

Action  by  tbe  Large  Oil  OompaDy  against 
S.  B.  Howard,  Auditor  of  the  State  of  Ok- 
lahoma. From  a  Judgment  snataininff  a  de- 
murrer to  plaintifTs  petition  and  dismlsaing 
Its  canae  of  action,  and  fbr  costs,  plalntUE 
brings  error,  AflBnned. 

Brennan,  Kane  &  McCoy,  of  BartlesviDe, 
and  John  H.  Burford,  J.  B.  A.  Robertson,  and 
Roy  Hoffman,  all  of  Oklahoma  City,  for 
[AalntlfC  In  error.  S.  P.  FreeUng,  Atty.  Gen., 
and  Smith  C.  Matscm,  Asst  Atliy.  Gea,  for 
defendant  In  error.  _ 

SHARP,  C.  J.  This  case  involves  the  Im- 
portant question  of  the  power  of  the  state  to 
Impose  and  collect  tbe  special  tax  provided 
for  lu  chapter  39^  Sees.  Laws  1916,  where 
the  %>wner  of  tbe  propei^y  sought  to  be  tax- 
ed Is  engaged  under  authority  of  the  Secre- 
tary of  tbe  Interior  In  tbe  prodotAlon  of  oil 
and '  gas  in  what  formerly  constituted  the 
tribal  Ibuds  of  the  Osage  Nation  of  Indians  In 
Oklahoma  Territory,  now  Osage  county,  OkL 
The  question  arises  upon  the  sufficiency  of 
the  petition  of  plaintitF  In  error,  to  wlddi 
the  trial  court  sustained  a  demurrer. 

Two  grounds  for  a  reversal  of  tbe  Jodp- 
ment  are  urged:  (1)  Tbat  tlie  act  In  qnes- 
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tlon  Is  ftn  attmpt  to  levy  a  privilege  or  oc- 
cnpatloQ  tax,  and  hence  la  Invalid  as  to  oil 
and  gas  produced  through  the  Qperatlona  of 
a  federal  agency ;  (2)  tbat  the  oU  and  gas  ob- 
tained or  seeored  from  lands  within  the 
Osage  Nation  Is  exempt  f r<»ii  the  operations 
of  the  tax  Imposed  by  said  act  of  the  Legis- 
lature. The  two  Questions  may  pnwwly  be 
considered  In  the  same  oonnection. 

[1,2]  It  must  be  received  as  a  postulate 
that  the  means  or  agencies  provided  or  se- 
lected by  the  federal  government,  as  neces- 
sary or  convenient  to  the  ezerdse  of  Its  func- 
tions, cannot  he  subjected  to  the  taxing  pow- 
er of  the  state.  This  rule  was  announced 
Ib  the  leading  case  of  HcCullough  v.  Mary- 
land, 4  Wheat.  316,  4  L.  Ed.  K79,  whero  the 
state  of  Maryland  had  -Imposed  a  tax  upon 
an  Issue  of  notes  by  a  branch  bank  of  the 
United  States,  doing  business  In  that  state. 
The  Bank  of  the  United  States  was  Inoor- 
porated  by  Congress  for  the  purpose  of  ald- 
Ing  In  the  fiscal  operations  of  the  government, 
and  for  the  Issuance  of  bank  notes,  to  be  us- 
ed as  currency.  In  declaring  the  tax  uncon- 
stltntional*  Chief  Justice  Marshall  laid  down 
the  following  principles,  long  since  uncon- 
troverted,  and  recognised  as  estalAlshed  law : 
That  the  taxing  power  of  a  state  extends  to 
every  person  and  thing  In  Its  Jurisdiction; 
that  It  does  not  extend  to  persons  and  things 
not  wltbln  the  state  Jurisdiction;  that  the 
govemm^it  of  the  United  States  is  supreme 
within  Its  sphere;  that  In  carrying  out  its 
enumerated  powers  the  federal  government 
has  power  to  onploy  and  create  audi  agencies 
as  It  sees  fit;  that  these  agencies  are  not 
within  the  state  Jurisdiction  (although 
operating  In  the  state  territory) ;  and  that  to 
allow  to  the  state  any  power  to  Impede  or 
burden  by  taxation  the  agencies  of  the  fed- 
eral government  would  be  to  allow  them  to 
nidlify  the  powers  granted  to  the  federal 
Covernment,  since  the  power  to  tax  Involves 
the  power  to  tax  to  the  point  of  destruction, 
and  by  taxing  the  agencies  of  the  federal 
power  to  that  point  the  states  would  be  aUe 
to  defy  and  render  nugatory  the  powur  It- 
self. Onw  Umtts  of  the  decMan.  however, 
were  carefully  pointed  out,  and  It  was  said 
that  the  rule  announced  did  not  deprive  the 
states  of  any  resonroes  whU^  they  origi- 
nally possessed;! that ^  not  extend  to  a 
tax  upon  the  rsU  property  of  the  bank.  In 
common  with  other  real  property  within  the 
state,  nor  to  a  tax  imposed  on  the  intersst 
whldi  a  dtisen'^of  Maryland  might  hold  In 
the  bank  in  common  with  other  prc^rty  of 
the  same  description  throughout  the  state. 
On  the  general  prindpla  above  stated,  the 
states  are  precluded  from  taxing  without  fed- 
eral perndssion  United  States  bonds  Issued 
under  the  constitutional  power  of  Congress  to 
borrow  money  for  governmental  purposes,  or 
the  premium  or  excess  above  the  vaIu^«of 
sacb  bonds;  certificates  of  indebtedness  is- 
sned  for  mon^  or  supplies;  hUls  of  credit 


Issued  for  circulation;  revenue  stamps,  is- 
sued by  the  federal  government,  and  held 
by  individuals;  treasury  notes  -issued  and 
circulating  as  money ;  the  salaries  or  emolu- 
ments of  national  officers;  or  the  messages 
of  the  government  aent  by  telegraph,  On 
the  other  band,  the  state  may  tax  the  prop- 
erty of  federal  agencies  with  other  prop- 
erty in  the  state,  and  as  other  like  property 
Is  taxed,  when  no  law  of  Congress  forbids, 
and  when  the  effect  of  the  taxation  will  not 
be  to  defeat  or  hinder  the  operations  of  the 
national  government  A  different  rule,  it  has 
beai  well  said,  "would  remove  from  the 
reach  ot  state  taxation  all  the  property  of 
every  agent  of  the  government"  Thomson 
V.  Union  Pacific  B.  Co.,  9  Wall.  S79,  5£>1,  19 
I/.  Ed.  792.  And  the  effect  would  be  to  em- 
barrass and  injure  the  state  to  the  benefit 
of  Individuals,  rather  than  of  the  rtfition. 
Union  Pacific  R.  Co.  v.  Peniston.  18  Wall.  5, 
21  L.  Ed.  787. 

[S-5]  It  is  not  <q;>en  to  question  that  the 
plaintiff  In  error  and  a  large  number  of  the 
oU  producers  in  this  state,  alike  situated,  are 
to  be  deemed  and  coneldered  in  the  discharge 
of  the  functions  Imposed  upon  them  by  the 
general  government  as  a  federal  agrat  or  in- 
strumentality, through  which  the  government 
discharges  its  duty  to  a  considerable  class 
of  the  Indians  of  the  state,  including  the 
Osage  Indians.  Choctaw,  O.  &  G.  B.  Co.  t. 
Harrison,  236  U.  8.  292,  35  Sup.  Gt.  27.  69 
L.  Ed.  234;  Indian  Territory  lUumlDatlng 
Oil  Co.  V.  Oklahoma,  240  U.  S.  622,  36  Sup. 
Ct  453,  60  L.  Ed.  779.  The  former  case  in- 
volved the  gross  revenue  tax  Imposed  by  the 
act  of  May  26.  1008  (Sess.  Laws  1907-06,  pp. 
640,  646),  and  which  was  designated  by  the 
court  as  an  occupation  or  privilege  tax, 
tl^ugh  the  right  of  the  state  to  levy  and  col- 
lect an  ad  valorem  tax  on  the  personal  prop- 
erty of  the  lessee— the  coal  at  the  pit's  mouth 
— was  expressly  recognized.  The  act  under 
review  requires  that  the  person,  firm,  as- 
sociation, or  corporation,  engaged  in  the  mha- 
Ing  or  production  of  "petroleum  or  other 
crude  oil  or  other  mineral  oil  or  of  natural 
gas,"  shall  make  proper  return  thereof  to  the 
state  auditor,  and  pay  thereon,  in  quarterly 
periods,  a  sum  equal  to  3  per  centum  of  the 
gross  value  of  the  production  yielded  during 
the  preceding  quarter  annual  period.  The 
payment  of  the  tax.  the  a<^  provides — 

"*  *  *  shall  be  In  full  and  h)  lieu  of  all 
taxes  by  the  state,  couaties.  dties,  towos,  town- 
shipg.  school  diatricts  and  other  muoicipalitieB 
upon  any  property  rights  attached  to  or  inher- 
ent In  the  right  to  said  minerals,  upon  leases  for 
the  mining  •  •  •  f or  petroleum  or  other 
crude  oil  or  other  mineral  oil  or  for  natural  gas 
upon  the  mining  rights  and  privileges  for  the 
minerals  aforesaid  belonging  or  appertaining  to 
land,  upon  the  machinery,  appliances  and  equiih 
ment  uaed  in  and  around  any  well  producing  pe- 
troleum or  other  crude  or  mmeral  oil  or  natural 
gas  *  •  *  and  actually  used  in  the  opera- 
tion of  such  well;  •  •  •  and  also  upon  the 
oil,  gas,  •  *  *  during  the  tax  years  In  which 
the  same  Is  produced)  and  upon  any  investment 
in  any  of  the  teases,  rights,  privileges,  minerals 
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or  property  hereinbefore  fai  this  paragr&pb  men- 
tioned or  deBcxibed." 

Does  fbe  'Bct  Impose  an  occapatitm  or  prlv- 
Uege  tax,  as  ma  bold  to  be  the  cace  under 
ttie  1908  Btatnte,  In  Choctaw,  a  A  O.  B.  Co. 
T.  HarriBou,  nipra,  or  la  It  a  property  tax,  or 
a  tax  ImpoaeA  as  a  Jnst  eqnlvalent  Utenaf,  or 
as  a  snbatltate  therefor?  Thoi^  posaesstng 
dome  of  the  characteristics  of  an  occnpatltm 
tax,  the  act  In  fhct  Imposes  a  "property  tax** ; 
that  Is,  a  tax  upon  the  gross  Taloe  of  the  oti 
and  gas  pn>dnced  dnrli^  the  prec«dloc  qnar- 
ter-ammal  period,  less  the  royalty  Interest. 
This  appears  from  the  following  parts  of  the 
act,  and  from  the  history  of  the  ^or  l^cls- 
lathn  and  the  dedslons  of  the  courts:  (1) 
The  amonnt  of  the  tax  Is  made  dependent  np- 
(m  the  gross  valne  of  the  production,  less  the 
royalty  Interest ;  00  the  tax  Is  imposed  spe- 
dflcally  as  a  suhstltnte  tax,  and  Its  payment 
is  niade  In  fall  and  In  Hen  of  all  taxes  by  the 
state  and  municipal  rabdlyiatons  Uiereof,  up- 
on any  pnqierty  rights  attached  to  or  Inher- 
ent In  the  right  to  said  minerals,  and  also 
npon  Qie  oU  and  gas  dnrlng  the  tax  year  In 
wUch  tiie  same  Is  produced ;  (3)  the  owner 
of  the  royalty  pays  the  taxes  flmeon,  and  not 
the  producer,  as  It  was  dalmed  was  the  case 
under  the  act  of  March  11,  IftlS  (Seas,  Laws 
1910,  c.  107,  art  2,  subd.  "a,"  par.  1);  (4) 
any  Interest  In  the  land  subject  to  taxation, 
otlier  than  that  enumerated  In  the  act,  and 
oil  In  storage,  produced  and  on  band  at  the 
date  as  of  whldi  property  Is  assessed  for 
general  ad  valorem  taxation  for  any  subse- 
quent year.  Is  assessed  and  taxed  as  other 
property  of  the  taxing  district;  (5)  delin- 
quent taxes  and  tb6  penalty  accmiog  thereon 
ara  made  a  lien  upon  the  property,  assets, 
and  funds  of  the  producw,  and  may  be  re- 
corered  at  the  suit  of  the  state;  (8)  the  pay- 
ment ct  the  tax  Is  not  a  condition  of  engaging 
In  the  business  of  mining,  or  of  oontbralng 
therein ;  (7)  the  tax  Is  not  payable  In  respect 
to  the  privilege  of  engaging  In  or  carrying 
on  the  bn^nesB,  bat  on  the  property  Intro- 
duced In  commerce  or  reduced  to  posBeBsi(m 
according  to  Its  true  value,  and  which  is 
made  a  substitute  for  a  tax  on  all  the  prop- 
erty by  means  of  which  It  Is  produced ;  (8> 
It  Is  provided  that  the  state  board  of  equali- 
sation may  raise  or  lower  the  rates  to  make 
the  same  conform  to  the  general  ad  valorem 
tax  for  all  purposes  on  the  property  of  the 
produi^  within  the  district,  etc.;  (9)  the 
change  in  the  statute  law,  and  the  decisions 
construing  the  act  of  May  26,  1908,  and  of 
March  11,  1915,  considered  In  connection 
therewith,  evince  a  purpose  to  meet  the  objec- 
tions found  In  tiie  earlier  acts  <tf  the  Legis- 
lature. 

Generally,  It  may  be  said  that  the  value 
of  the  thing  fixes  the  measure  of  the  owner's 
ability  to  contribute  In  taxes  toward  the 
support  of  the  goTernment,  and  that  taxes 
levied  on  the  value  of  property  have  been  the 
most  romnioDly  employed  for  raising  the- 
revenues  of  stftt6  government  MontloeUl 


fOkl. 

Dlstming  Co.  T.  Mayor,  00  MO.  410,  40  AtL 
210;  PoUman  Palace  Oar  Ca  t.  Paons^- 
vanla.  141  U.  a  18. 11  Sup.  Ot  876, 85  U  Bd. 
618.  In  Smith's  Wetflth  of  Nations,  bo«k  4, 
c.  2,  tlie  author  has  enumerated  certain  max- 
ims, among  whlcb  are  the  fbUowIng:  00 
That  the  subjects  ot  evory  state  ought  to 
contribute  to  t^e  support  ot  tft  government, 
as  near  as  possible  in  proportion  to  Qie  rov- 
enue  whldi  they  respectively  oijoy  under 
Its  protectl<»i ;  09  tbe  tax  whidi  eadt  Is  to 
pay  on^t,  as  respects  the  time  and  manner 
of  payment,  and  the  sum  to  be  paid,  to  be 
certain  and  not  arbitrary;  (8)  It  ought  to 
be  levied  at  a  time  and  In  the  manner  In 
which  it  Is  most  likely  to  be  cwvenlent  to 
tbe  contributor  to  pay  it  The  Imposition  of 
taxes  ts  brought  about  In  different  ways  by 
the  state  governments,  and  In  this  state  may 
be  brou^t  about  by  dUferont  means  or  meth- 
ods. Section  22,  art  10,  OonstItuti<m.  If 
the  L^slatnre  deems  It  wise  to  compound 
for  all  otber  taxes  on  a  partlcnler  kind  of 
business,  difficult  of  taxation  under  the  meth- 
ods commonly  pursued,  by  receiving  a  fixed 
part  of  the  value  of  the  groes  production 
thereof,  as  a  sntmtltute  tor  all  taxes.  It  must 
be  assumed  by  the  courts  that  It  was  the 
legislative  determination  that  the  sum  fixed 
was  a  proper  equivalent  for  the  taxes  ob- 
tainable In  a  different  mode  and  that  It  was 
a  proper  exercise  of  legislative  power.  This 
results,  neoessartly,  from  the  legislative  con- 
trol over  the  subject  of  taxation,  restrained 
only  by  constitutional  requirements,  obllgato* 
ly  alike  on  the  Legislature  and  the  conrt& 
And  where  the  particular  plan  of  taxation, 
provided  for  by  legislative  wisdom,  may  be 
accounted  for  on  the  assumption  of  com- 
pounding or  commuting  for  a  Just  equivalent 
or  as  a  proper  substitute,  according  to  the 
determination  of  the  lieglslature,  in  the  gen- 
eral scheme  ot  taxation,  It  will  not  be  con- 
demned by  the  courts  as  violative  of  the  Con- 
stitution. It  will,  of  course,  be  conceded  that 
the  act  of  the  Legislature  contemplates  and 
by  Its  terms  provides  a  different  method  of 
reaching  and  subjecting  oil  and  gas  to  taxa- 
tion, and  fixing  tbe  rate  thereof,  from  tliat 
prescribed  by  law  for  discovering  and  taxing 
property  generally,  ^nie  difficult  of  detsr- 
mlnlng  the  value  of  property  of  such  dianic- 
ter  doubtless  inspired  the  method  adopted  for 
Its  taxation.  No  complaint  la  made  that  tbe 
tax  imposed  is  discriminatory,  or  that  be- 
cause of  the  amount  it  is  unjustly  <vswesslT8. 
Were  sudi  the  case,  tbe  act  would  seem  to 
afford  adequate  relief,  as  It  provides  Oiat  the 
state  board  of  equalization  has  the  poww, 
and  it  Is  its  duty,  either  upon  its  own  initia- 
tive, or  upon  complaint  of  any  person  .who 
claims  that  he  is  taxed  at  too  great  a  rate,  to 
take  testimony  and  determine  whether  the 
special  tax  levied  is  greater  or  less  than  the 
general  ad  valorem  tax  for  all  puiposes,  on 
the  pro^rty  of  tbe  producer  subject  to  taxa- 
tion in  the  district  including  the  value  of 
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oil,  gas,  leases,  rights,  maciiliiery,  egtilptnent, 
or  appliances,  used  in  operation,  and  the 
minerals  or  any  otha:  element  of  taxable 
property,  In  lieu  of  whlt^  the  taxes  are  levied, 
and  conform  the  rates  thereto.  ProTlalon  Is 
also  made  for  an  appeal  from  audi  action  of 
the  board  to  the  Supreme  Court 


Its  line  wlthoat  the  state,  and  also  deducting 
an  amount  equal  to  the  value  of  Its  real  es- 
tate and  machinery,  subject  to  local  taxation 
within  the  state,  was  in  effect  a  tax  upon 
the  corporation  on  account  of  the  property 
used  by  It  within  the  state,  and  was  con-' 
stitutional  and  valid  as  applied  to  a  tele- 


On  the  other  hand,  the  plaintiff  in  error  dl-  gnpb  company  incorporated  by  another  state. 


rectly  challenges  the  authority  of  the  state 
to  levy  any  form  of  tax  upon  its  property-  en- 
gaged In  the  business  of  prodndng  oil  and 
gas,  and  including  the  production,  Snch.  con- 
tention Is  manifestly  without  equity,  and 
would.  If  successfully  maintained  by  all  those 
doing  business  In  the  state  through  the  means 
of  a  federal  agency,  greatly  embarrass  the 
state  In  providing  the  necessary  revenues 
for  Its  government  The  contention  does  not 
alone  affect  the  state,  but  the  rights  of  those 
who  contribute  to  the  burdens  of  maintaining 
the  state  government  are  involved,  at  least 
Indirectly ;  for  to  permit  a  large  part  of  the 
property  within  the  state  to  escape  taxation 
would  place  an  unjust  and  disproportionate 
Charge  upon  all  other  taxpayers  not  so  situat- 
ed, even  though  engaged  in  the  identical  busi- 
ness, and  differing  only  In  the  matter  of  title 
or  restrictions  on  the  land  on  which  the  oil 
and  gas  Is  produced.  The  federal  government 
collects  no  taxes  from  the  producers  of  oil 
and  gas  on  restricted  lands  in  this  state ;  Its 
only  purpose  and  function  in  supervising  and 
-  controlling  the  oil  and  gas  Industry  within  its 
control  being  tiie  fulfillment  of  a  duty  Impos- 
ed upon  It  law  toward  a  dependent  peo- 
ple, to  whom  It  occupies  a  relation  of  general 
guardianship.  The  plaintiff  In  error  owes 
the  fed»a.l  government  no  duty  by  reason  of 
Its  employment  except  that  arising  out  of  the 
latter*8  relation  to  the  Indians.  It  la  a  do- 
mestic corporation,  engaged  in  a  private  en- 
terprise, though  operating  under  federal 
cMitrol  as  to  departmental  leases.  It  derives 
its  corporate  anthwlty  from  the  state,  and 
carries  on  its  business  therein ;  its  property 
receives  the  protection  and  benefit  ot  state 
laws,  and  It  tieeSj  aralls  itself  of  the  cq>en 
markets  afforded  in  the  state.  It  should 
therefore  be  required  to  coi^bnte  its  Just 
share  in  the  vxpeaae  incident  to  the  state 
government,  unless  because  of  the  nature  of 
the  tax  the  state  is  without  power  to  Im- 
pose it 

The  prindple  InvolTed,  under  statutes  bear^ 
ing  more  or  less  resemblance  to  the  one  at 
hand,  has  frequratly  been  befbre  and  deter- 


V.  Western  Union  Telegraph  Co.,  141  TJ.  S.  4(V 
11  Sup.  Ct  889,  35  L.  Bd.  628,  It  was  held  that 
the  tax  imposed  by  the  statutes  of  Massa- 
chusetts, requiring  every  telegraph  company, 
owning  a  line  of  telegraph  within  the  state, 
to  pay  to  the  state  treasurer,  "a  tax  upon 
its  corporate  franchise  at  a  valuation  there- 
of equal  to  the  aggregate  value  of  Its  shares 
of  Btoctc,"  deducting  such  portion  of  that  val- 
uation as  was  proportional  to  the  length  of 


and  which  had  accepted  the  rights  conferred 
by  Congress  through  section  S26S,  Bev.  Stats. 
(Comp.  St  1913.  i  10072).  In  arriving  at 
this  conclusion,  Western  Union  Telegraph  Co. 
V.  Attorney  General,  125  U,  S.  630,  8  Sup.  Ct  ^ 
961,  31  L.  Ed.  790,  was  made  the  basis  of 
the  decision,  and  the  following  propositions 
affirmed  in  that  case  ,were  reiterated  by  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court: 

"The  fiandiiBe  of  the  CMnpany  to  be  a  corpo- 
ration, and  to  carry  on  the  businega  of  tele- 
graphing, was  derived  not  from  the  act  of  Ood- 
KTess,  bat  from  the  laws  of  the  state  of  New 
Yoric,  under  which  it  was  organized;  and  it 
never  coald  have  been  intended  by  the  Congress 
of  the  United  States,  In  conferring  upon  a  cor- 
poration of  one  state  the  authority  to  enter  the 
territory  of  another  state,  and  to  erect  its  poles 
and  lines  therein,  to  establish  the  pr<^OBition 
that  such  a  company  owed  no  obedience  to  the 
laws  of  the  state  into  whldi  it  thus  entered, 
and  was  under  no  obligation  to  pay  its  fair 
proportion  of  the  taxes  necessary  to  the  sup- 
port of  the  government  of  that  state.  125  U.  S. 
547,  648  [8  Sup.  Ot.  961]  31  U  Ed.  792,  798. 
By  whatever  name  the  tax  may  be  called,  as 
described  in  the  laws  of  Massachusetts,  it  is 
essentially  an  excise  upon  the  capital  of  the 
corporatiMi ;  and  those  laws  attempt  to  as- 
certain the  jnst  amount  whidi  any  corporati<H) 
engaged  in  business  within  Its  limits  shall  pay 
as  a  contributioo  to  the  support  of  its  govern- 
ment upon  the  amount  and  value  of  the  capital 
BO  emiriloyed  by  It  thereltt.  ■  •  •  •  He  tax, 
though  nominally  upon  the  shares  ot  the  capi- 
tal stock  of  the  company,  is  in  effect  a  tax  upon 
that  organisation  m  account  of  property  own- 
ed and  used  by  it  in  the  state  of  Massachusetts; 
and  the  proportion  of  the  length  of  its  lines  in 
that  state  to  their  entire  length  throughout  the 
whole  country  is  made  the  basia  for  ascertaining 
the  value  of  that  property.  Such  a  tax  is  not 
fortiidden  by  the  acceptance  csi  the  part  of  the 
tdegrai^  company  ot  the  rights  conferred  by 
section  SSeS  of  tiie  Revised  Statutes,  or  by  the 
commerce  clause  of  the  Constitution.  *  *  * 
The  statute  of  Massachusetts  is  intended  to  gov- 
ern the  taxation  of  all  corpoiationB  doing  busi- 
ness within  its  territory,  whether  organized  un- 
der its  own  laws  or  under  those  of  some  other 
state;  and  the  rule  adopted  to  ascotain  the 
amount  of  the  value  of  the  cajHtal  engaged  in 
that  business,  within  its  boundaries,  on  which 
the  tax  should  be  assessed,  is  not  an  unfair  o^- 
unjust  one;  and  the  details  of  the  method  by 
which  this  was  determined  have  not  exceeded 
the  fair  irange  of  legislative  discretion." 

In  Pullman  Palace  Car  Co.  v.  Pennsylvania, 


mined  by  the  courts.   In  Attorney  Genera^  i4i  u.  S.  18,  11  Sup.  Gt.  876,  35  L.  Ed.  613, 


the  rule  was  announced  that  a  tax,  not  upon 
the  property  employed  In  the  business  of 
Interstate  commerce,  but  upon  the  right  to 
carry  on  the  business  at  all.  Imposed  a  di- 
rect burden  upon  the  commerce  itself.  But 
it  was  said  that  a  tax  upon  the  capital  of  a 
corporation,  on  account  of  its  property  with- 
in the  state,  was  In  substance  and  effect  a  tax 
on  that  property ;  and  that  even  though  the 
cars  of  the  cwnpany  within  the  state  ww& 
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emidoTed  In  Interstate  commeroe,  tb^r  b^ng 
80  employed  did  not  exempt  tbem  from  taxa- 
tion by  tbe  stat&  In  OleTcHand,  O.,  G.  & 
St  L  R.  Ooi  T.  Badins,  IM  U.  S.  439, 14  Sup. 
Ct  1122, 88  L.  Ed.  1041.  after  referring  to  tbe 
difficulty,  U  not  the  ImposalUlity,  of  certain 
metboda  of  taxing  tbe  property  ctf  tbe  rail- 
road company,  tbe  court,  speaking  through 
Mr.  Justice  Brewer,  said: 

"Cither  the  property  must  be  declared  wholly 
exempt  from  state  taxation,  or  taxed  at  Its 
Talae,  irreflpective  of  the  causes  and  uses  whidi 
have  brought  about  such  value.  And  the  uni- 
form ruling  of  this  coart,  a  ruling  demanded 
by  tbe  harmonious  relations  between  the  states 
and  the  national  foTemment,  has  affirmed  that 
the  full  discharge  of  no  duty  intrusted  to  the 
latter  restrains  the  former  from  the  exercise 
of  the  power  of  equal  taxation  upon  all  private 
property  withrn  its  territorial  limits.  All  that 
has  been  decided  is  that,  beyond  the  taxati<m 
of  property,  according  to  the  rale  of  ordinary 
property  taxatim,  no  state  shall  attempt  to  im- 
pose tbe  added  burden  ot  a  license  or  other  tax 
for  the  iHTivilegd  of  using,  constructing,  or  op- 
erating  any  bridge,  or  oUier  instrumentality  of 
biterstate  commerce,  or  tor  tbe  carrying  on  of 
such  commerce.  It  la  enoo^  for  the  state  that 
It  finds  within  its  border*  property  which  Is  ot 
a  certain  valuoi  What  has  caoaed  that  value 
is  immaterial.  It  is  protected  by  state  laws, 
and  the  rule  id  all  property  taxation  is  the 
rule  ot  value,  and  by  that  role  property  en- 
gaged in  interstate  ccanmeroe  is  contndlea  tbe 
same  as  property  engaged  in  commerce  within 
the  state.  Neither  is  this  an  attempt  to  do  by 
indirecttoa  what  cannot  be  dme  directly;  that 
is,  to  cast  a  burden  on  interstate  commerce.  It 
comes  rather  within  that  large  d&m  of  state 
action,  like  CMtain  police  restraints,  wldch. 
while  Indirectly  affectmg,  cannot  be  considered 
as  a  regulation  of  interstate  cMnmerce,  w  a  di- 
rect harden  tqon  its  free  exerciser" 

In  Postal  Telegraph  Gable  Go.  t.  Adams, 
155  U.  &  688,  IS  Sup.  Gt.  268.  860,  89  L.  Ed. 
311,  after  stating  it  was  settled  that  where 
by  way  of  duties  laid  «n  transportation  of 
subjects  of  Interstate  oommeroe,  or  on  the 
receipts  derived  therefrom,  or  on  the  occupa- 
tion or  business  €t  carrying  It  on,  a  tax  was 
levied  by  a  state  on  Interstate  c(»nmeroe,  sndi 
taxaUon  amounted  to  a  regulation  of  sndi 
commerce,  and  could  not  be  sustained.  The 
court  proceeding  further,  however,  and  ad- 
dressing Itself  to  the  right  of  the  state  to 
tax  tbe  property  of  a  corporation  engaged 
in  foreign  or  interstate  commerce,  said : 

"But  pnwerty  in  a  state  beloni^ng  tb  a  cor* 
poiatiim,  whether  Eor^gn  or  domestic,  engaged 
m  foreign  or  interstate  commerce,  may  be  tax- 
ed, or  a  tax  imposed  on  a  corporation  on  ac- 
count of  its  property  within  a  state,  and  may 
take  the  form  ot  a  tax  for  the  privil^e  of  ezer- 
ciidng  its  franchises  within  the  state,  if  the  as- 
certainment of  the  amount  is  made  dependent 
in  fact  on  the  value  of  its  property  situated  with- 
in tlie  state  (the  exacti(»i  therefore  not  being 
susceptible  of  exceeding  the  sum  whi<A  might 
be  leviable  directly  thereon),  and  if  payment 
be  not  made  a  condition  precedent  to  the  right 
to  carry  on  the  business,  but  its  enforcement 
left  to  the  ordinary  mains  devised  for  the  col- 
lection of  taxes.  The  corporation  is  thus  made 
to  bear  its  proper  proportion  of  the  burdens  of 
the  government  under  whose  protection  It  con- 
ducts its  operations,  while  interstate  commerce 
is  n<rt  in  itself  subieetad  to  restraint  or  fanpedi- 
mnt." 


The  court  further  held  tiiat  no  state  could 
add  to  the  taxation  of  property,  according  to 
the  rule  of  ordinary  property  taxation,  the 
burden  of  a  license  or  other  tax  on  the  privi- 
lege of  using,  constructing,  or  operating  an 
Instrumentality  of  Interstate  or  of  Interna- 
tional commerce,  or  for  tbe  carrying  on  of 
such  commerce.  But  it  was  aald,  as  the  val- 
ue of  property  results  from  the  use  to  which 
It  is  put,  and  varies  .with  tbe  profitableness 
of  that  use,  whatever  name  the  exaction  may 
I>e  called,  if  it  amounts  to  no  more  than  the 
ordinary  tax  upon  property,  or  the  Just  equiv- 
alent therefor,  ascertained  by  reference  there- 
to. It  is  not  open  to  attadc  as  Inconsistent 
with  the  Constitution.  The  opinion  calls  at- 
tention to  the  opinion  of  tbe  Supreme  Court 
of  Mississippi,  in  Vicksburg  Bank  v.  Worrell, 
67  Bflss.  47,  7  South.  210,  and  to  the  decision 
of  that  court  In  the  case  at  bar  (Postal  Tele- 
graph Cable  Co.  v.  Adams,  71  Miss.  656,  14 
South.  36.  42  Am.  St  Bep.  476),  wbere^  after 
quoting  from  the  opinion  of  the  state  court 
In  the  latter  case,  It  was  said : 

"This  exposititm  of  the  statute  brings  it  with- 
in the  rule  where  ad  valorem  taxes  are  com- 
pounded or  commuted  for  a  Just  equivalent,  de- 
termined by  reference  to  the  amount  and  value 
of  the  property.  Being  tjius  brought  within 
the  rule,  tbe  tax  becomes  substantially  a  mere 
tax  oo  property  and  not  one  imposed  on  the 
privilege  <a  doing  interstate  bushiess.  The  sub* 
stance  and  not  the  shadow  detennince  the  va- 
lidity ot  the  exendse  of  the  power." 

It  was  also  said  that  the  tax  was  ntfther  . 
arbitrary  nor  discriminating ;  nor,  so  far  aa 
the  court  was  advised,  was  payment  made  a 
conditl<m  to  doing  buslneasi  but  that  collec- 
tion was  enforceable  by  suit^  and  the  reme- 
dies appertaining  thereto,  and  not  otherwise. 
In  that  case,  according  to  the  oplnlim,  the 
tax  was  graduated  according  to  the  amount 
and  value  of  the  pn^erty,  measured  by  miles, 
and  was  In  lieu  of  taxes  levied  direcUy  on 
Oie  property.  In  concluding  the  opinion  the 
court  said: 

"In  marlrftig  the  distinction  between  the  pow- 
er over  cfKumerce  and  municipal  power,  literal 
adherence  to  particular  nomenoatnre  shonld 
not  be  allowed  to  control  construction  in  ar- 
riving at  the  true  intention  and  effect  <tf  state 
legislation.  We  are  of  opinion  Uiat  It  was  with- 
in the  power  of  tbe  state  to  levy  a  charge  upon 
this  company  in  the  form  of  a  franchise  tax 
but  arrived  at  with  reference  to  the  value  of  its 
property  within  the  state  and  in  lieu  at  all 
other  taxes,  and  that  the  exercise  of  that  pow- 
er by  the  statute,  as  expounded  by  the  highest 
judicial  tribunal  of  the  state  in  the  language  we 
have  quoted,  did  not  amount  to  a  regulation  of 
interstate  commerce  or  put  an  unconstitaticaisl 
restraint  thereon." 

In  United  States  Express  Go.  v.  Minnesota. 
228  U.  S.  885,  82  Sup.  Gt  211,  66  L.  Ed.  400, 
It  ms  said  that  Uie  right  of  the  state  to  tax 
pnverty.  although  it  is  used  In  Interstate 
;  commerce,  was  thoroughly  settled,  but  that 
the  difficulty  .was  to  d*'«''*"g^*'i*»  between 
legitimate  attempts  to  exert  the  taxing  power 
ot  the  state  and  those  laws  whidi,  tbtm^ 
In  the  guise  of  taxation,  imposed  real  bur- 
dens upon  Interstate  commerce  as  such.  The 
court  then  quotes  from  Its  f ormor  <vinloB  In 
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Mfttne  T.  Grand  Tnmk  B.  Go.,  142  U.  S.  217. 
12  Snp.  Ct  121,  163,  36  L.  Ed.  9M.  ta  wUch 
it  Bald: 

"By  whatever  name  the  exaction  may  be 
called,  if  it  amoimta  to  no  more  than  the  ordi- 
nary tax  upon  property  or  a  just  equiTaloit 
therefor,  aecertainea  by  rciference  thereto,  it  is 
not  oipeii  to  attadc  «a  ineoulstent  with  the 
Gonatitutioii." 

And,  in  oonstnilng  the  atatate  befbre  It, 
said  that  it  was  to  look  for  a  practical,  ratb- 
et  than  a  lotf  cal  or  idiUosoi^eal,  distinction. 
After  referring  to  the  decision  of  the  state 
Supreme  Court  (State  t.  United  States  Bx- 
press  Co.,  114  Minn.  M6,  131  N.  W.  480,  87 
U  B.  A.  [N.  SJ  1127),  and  the  statute  under 
vhtcU  the  tax  was  assessed,  which  provided 
that  the  same  "OaJl  be  in  Uea  of  all  taxes 
npon  the  prbpoty"  iJEter,  Laws  Minn.  1906,  S 
1019),  it  was  said  that  the  statute  famished 
the  only  mode  inscribed  tha  state  for 
excrdging  the  anUiority  of  the  state  to  tax 
the  property  of  expr^  companies  within  its 
Jurisdiction.  Attrition  was  called  to  the  fact 
that,  if  the  same  was  not  taxed  1^  that  meth- 
od, the  imqiertT  was  not  taxed  at  alL  It 
observed  that  aU  inoperty  of  express 
companies,  being  ma<£h  of  it  of  an  Intangible 
character,  was  dlfflenlt  to  readi  and  prop«^ 
ly  dassi^  for  taxathm,  as  was  the  case  In 
Adams  Express  Ca  v.  Ohio,  166  U.  &  104, 17 
Sup.  Ct  SOB,  41  L.  Bd.  68&  Xlnally,  that 
the  case  came  within  the  mle  announced  In 
Postal  Telegraph  Cable  Ga  v.  Adams,  166 
n.  S.  688,  16  Sup.  Ct.  268,  360.  8&  U  Ed.  311 ; 
and  after  noting  that  there  was  no  soggestlon 
in  the  record  that  the  amount  of  the  tax 
was  unduly  great,  having  reference  to  the  real 
value  of  the  pn^erty  ot  the  company  within 
the  state  and  the  assessment  made,  in  con- 
durion  said: 

"Upon  the  whole,  we  think  the  statute  falls 
within  that  dass  where  there  has  been  an  exer- 
cise in  good  faith  of  a  legitimate  taxing  power, 
the  measure  of  which  taxation  is  in  part  the 
proceeds  oi  interstate  commerce,  which  could 
not  in  itself  be  taxed,  and  does  not  fall  within 
that  dass  of  statutes  unlforml;^  condemned  in 
this  court,  which  riiow  a  manifest  attempt  to 
burden,  the  conduct  at  iatentate  commerce." 

The  power  at  a  state  to  tax  Instrumentali- 
ties of  interstote  commerce,  or  the  agencies 
throng  which  such  commerce  Is  carried  on, 
involves  the  same  general  principle  as  the 
autborltT  of  the  state  to  tax  the  instromen' 
tallties  or  agencies  through  ^rtilch  the  feder- 
al govemmoit  discharges  Its  obligations  to 
Indians,  and  to  Indian  tribes,  in  the  manage- 
ment of  their  property,  and  the  protection  of 
their  property  rie^ts.  The  state  may  tax  the 
property  of  ^ther  agen(7  situated  within  Its 
territorial  Jurisdiction,  but  may  not  Impose 
any  further  burdens  there<m  by  way  of  oc- 
cupation or  license  tax. 

In  the  instant  case,  the  tax  Is  imposed  up- 
on the  amount  ai  petroleum  or  other  crude 
or  mineral  (dl,  and  of  natural  gas  (less  the 
royalty  interest),  according  to  its  actual  gross 
value  at  the  place  of  productimu  The  return 
to  the  state  auditor,  made  by  the  inodocer. 


does  not  require  that  it  shall  iiiiclode  the  oth- 
er prc^rty  of  the  producer,  In  lien  of  whidi 
the  tax  ia  imposed.  Kelther  does  the  act  pur- 
port to  tax  the  lease  or  the  mining  rights  or 
privil^es,  or  any  Investm^ts  therein.  Both 
the  tax  imposed,  and  the  statement  rendered. 
Include  only  the  <A1  and  gas  produced,  which 
is  the  only  property  of  the  producer  upon 
which  the  special  tax  is  imposed.  Instead  ot 
taxing  the  other  property  of  the  producer  en- 
gaged in  or  that  contributes  to  the  produc- 
tlcm,  the  tax  is  imposed,  not  upon  It  or  on 
the  basis  of  its  value,  but  upon  the  gross  val- 
ue of  the  on  and  gas.  This  Is  true  without 
regard  to  the  value  of  the  property  or  mining 
rights,  leases,  privUegee,  machinery,  appli- 
ances, and  equ^Knent  used  in  and  around  any 
producing  weD.  In  other  words,  the  tax  Is 
paid  upon  the  oil  and  gas  produced,  and  up- 
on it  altme,  without  regard  to  the  value  of 
Oie  "other"  pn^erty.  The  lease,  throng 
whidi  the  ri^ts  or  privileges  are  secured, 
fnmbhes  only  tibe  evidence  of  title  or  owner^ 
riilp,  and  not  a  subject  (tf  taxati<».  in  audi 
circumstances,  it  cannot  be  said  that  the  act 
goes  fnrth«  tban  to  le^  a  tax  on  the  actual 
cash  value  at  the  oil  and  gas  at  the  place  ot 
production,  "in  full  and  in  lien  of  all  tazeB," 
by  the  state  and  its  municipal  subdivisions, 
upon  any  prcqperty  rights  (including  leases), 
named  therein. 

miere  Is,  however,  a  line  of  decisl<Hu  of 
tlie  Supreme  Court  of  the  United  States,  even 
more  directly  In  point  than  those  to  whldi 
att^tlon  has  been  directed,  and  which  seem 
to  set  at  rest  any  doubt  as  to  the  power  of 
the  state  to  impose  np(m  the  property  ot  a 
federal  agency  a  tax  such  as  that  at  hand. 
In  Thomson  v.  Union  Paciflc  B.  Co.,  9  Wall. 
679,  10  Xj.  em.  192,  the  argument  was  made 
by  the  railroad  company  that  as  tlie  road 
was  being  constructed  under  the  direction 
and  authority  of  Congress,  for  the  uses  and 
purposes  of  the  United  States,  and  being  a 
part  of  a  system  of  roads  thus  constructed, 
it  was  therafore  exempt  from  taxation  un- 
der state  authority,  though  the  exemption 
was  not  claimed  under  any  act  of  Congress, 
The  insistence  was  that  the  right  of  exemp 
tion  arose  from  the  relatlou  of  the  road  to 
the  general  government,  and  it  was  urged 
that  the  aids  granted  by  Congress  to  the 
roads  were  given  in  the  exercise  of  its.  con 
stltutional  power  to  regulate  commerce,  U- 
establish  post  offices  and  post  roads,  and  ttr 
raise  and  support  armies,  and  suppress  in- 
surrectl(m  and  invasion ;  and  that  by  the  1^- 
Islation  which  supplied  aid,  required  security, 
imposed  duties,  and  finally  enacted,  under 
certain  contingencies,  a  percentage  of  Income, 
the  road  was  adopted  as  an  Instmntent  of 
the  government,  and  as  mtii  was  not  subject 
to  taxation  by  the  state.  The  case  of  McCul- 
lough  V.  Maryland,  4  Wheat  316,  4  L.  Ed. 
679,  was  muc^  relied  on  in  support  ot  this 
position.  After  reviewing  at  some  Iraigth 
the  «^nlon  of  cadef  JostUn  MaMhall  In  the 
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last-named  case,  and  otber  opluloDS  of  the 
Supreme  Court,  It  was  said: 

"In  all  these  caaee,  as  in  the  case  of  the  Bank 
of  the  United  States,  exemption  from  liabilit? 
to  taxation  was  maintained  apon  the  same 
ground.  The  state  tax  held  to  be  repuftnant  to 
the  Constitution  was  imposed  directly  upon 
an  operation  or  an  instrmnent  of  the  govern- 
ment. That  Budi  taxes  cannot  be  imposed  on 
the  operations  of  the  gorernraent  Is  a  proposi- 
tion vhich  needs  no  argument  to  support  it. 
And  the  same  reasoning  will  appl;  to  instru- 
ments of  the  governm^t.  created  b;  itself  for 
public  and  constitutional  euda.  But  we  are 
not  aware  of  any  case  in  which  the  real  estate, 
or  other  property  of  a  oorporation  not  organized 
under  an  act  ot  Congress,  has  been  held  to  be 
exempt,  in  the  absence  of  express  legislation  to 
that  effect,  to  a  Just  contribution,  in  common 
with  other  property,  to  the  geoeraJ  expenditure 
for  the  common  benefit,  because  of  the  employ- 
ment of  the  oozporatiiui  in  the  aerrice  of  the 
government" 

Attention  was  called  to  the  fact  that,  even 
in  respect  to  corporaUona  organized  nnder 
the  legislation  of  Congress,  the  court  had 
held  (First  Nat  Bank  of  Louisville  v.  K&a- 
tudcy,  9  Wall.  353,  19  L.  Ed.  701;  Uonberger 
v.  Bowse,  9  Wall.  468. 19  U  Ed.  721)  that  the 
implied  limitation  upon  state  taxation,  de- 
rived from  the  express  permission  to  tax 
shares  In  the  national  banking  corporations, 
was  to  be  so  construed  as  not  to  embarrass : 
the  imposition  or  collection  of  state  taxes  to 
the  extent  of  the  permission  fairly  and  liber- 
ally construed.  Further,  It  was  said  that  the 
court  did  not  feel  warranted  In  extending  the 
ex«iQ>tion  established  by  the  case  of  McCul- 
longh  V.  Maryland  beyond  Its  terms,  and,  in 
additional  reference  to  said  case,  said: 

"We  cannot  apply  it  to  the  case  of  a  corpo- 
ration deriving  Its  existence  from  state  law,  ex- 
ercising its  franchise  under  state  law,  and  hold' 
ing  its  property  witliin  state  jurisdiction  and 
under  state  protection.  We  do  not  doubt  the 
propriety  or  the  ncces^ty,  under  the  Constitu- 
tion, of  maintaining  the  supremacy  of  the  gen- 
eral govenuDMit  wiudn  Ita  ooostittitionai  sphere. 
We  fully  recogniie  the  soondnesa  of  the  doc- 
trine that  no  state  has  a  'right  to.  tax  the  means 
employed  by  the  government  of  the  UnUm  for 
the  execntiwi  of  its  powers.*  But  we  think 
there  is  a  dear  dlsdnfitlou  between  the  means 
employed  by  the  government  and  the  property  of 
agents  employed  by  the  gOTemmeot  Taxation 
of  the  agency  is  taxation  of  the  means;  taxation 
of  the  praporty  <tf  the  agent  la  not  always,  or 
generally,  tazatiMi  of  the  neana." 

Further,  It  was  said  that  no  ooa  qnestlMiB 
that  the  power  to  tax  all  property,  business, 
and  persons,  within  their  respective  UmltB,  la 
originally  In  the  states,  and  had  never  been 
surrendered.  It  could  not  be  so  used  as  to 
defeat  or  hinder  the  operations  of  the  nation- 
al government;  but  it  would  be  safe  to  con- 
clude, in  genera),  in  reference  to  persons  and 
state  corporations  In  government  service, 
that  when  Congress  has  not  imposed  to  pro- 
tect their  prtfperty  from  state  taxation,  such 
taxation  is  not  obnoxious  to  that  objection. 
Finally,  it  was  said: 

"We  perceive  no  limits  to  the  principle  of  ex- 
emptitm  which  the  cmnjilainantB  seuE  to  es- 
tauish.  It  woold  remove  from  the  reach  of 
atatc  taxation  all  the  pnvarty  of  every  agent 
of  tbe  gDvenuMnt;  Bwy  eorporation  engaged 


in  the  transportation  of  mails,  or  of  govenuneat 
property  of  any  deacription,  by  land  or  water, 
or  in  supplying  materials  for  the  use  of  the 
government,  or  in  performing  any  serrice  of 
whatever  kind,  might  claim  the  benefit  of  the 
exemption.  The  amount  ot  prcH^rty  now  held 
by  audi  corporations,  and  having  relationa  more 
or  less  direct  to  the  national  government  and 
its  service,  is  very  great  And  this  amount  is 
continually  increaring;  so  that  it  mav  admit  of 
question  whether  the  whole  inccmte  of  the  prop- 
erty which  win  r«nain  Hable  to  state  taxation. 
If  the  principle  contended  fM"  is  admitted  and 
applied  to  its  fuUost  extent,  may  not  ultimately 
be  found  inadequate  to  the  support  of  the  state 
governments." 

In  TTnlcm  Fsctfic  B.  Oo^  t.  PenlBbm,  IS 
WalL  5,  21  L.  Ed.  787,  tbe  pMperty  of  tlw 
Union  Padfle  Ballioad  Oompany,  althoo^ 
the  enporatkm  wu  created  by  Congraas,  and 
the  cnmpany  was  an  agent  of  the  general 
govemnyitf,  deslgzwd  to  be  employed  and  ac- 
tually emidc^ed  In  the  legltfmata  senlca  of 
the  govemmeat,  both  military  and  postal, 
was  bald  not  exempt  from  state  taxation. 
After  reflerring  to  the  decision  In  TZiomscHi 
V.  Union  Padfle  B.  Oo.,  aiqwa.  It  waa  obaerr- 
ed  fliat  It  nd^t  be  oonriderad  as  settled  that 
no  oonstitatlonal  implications  prohibit  a  state 
tax  npon  property  of  an  agent  of  the  govem- 
mait,  merely  because  it  la  the  property  oC 
such  an  agent,  and  that  a  contrary  doctrine 
would  greatly  embarrass  states  In  tlie  collec- 
tion of  their  necessary  revennes,  without  any 
correeiionding  advantage  to  the  United  States. 
And  It  was  said  that  a  very  large  portion  of 
the  property  within  the  states  was  enq^oyed 
in  the  exeeuttiMB  ot  the  powers  of  the  govenn 
ment;  that  sndi  pn^»erty  belonged  to  gov- 
ernmental ag^its,  and  was  not  only  used,  but 
that  it  was  neoeasary  for  thdr  agencies. 
United  States  malls,  troops,  and  nranitions 
of  war,  were  carried  upon  almost  every  rail- 
road; tel^nph  lines  were  onployed  in  the 
national  service;  so  were  steamboats,  horses, 
stagecoaches,  foundries,  shipyards,  and  mul- 
titudes of  mannfactuilng  establish menta. 
They  are  the  property  of  natural  persons 
or  of  corporations,  who  are  instnim^ts  or 
agents  of  the  gttteral  goTemmoit,  and  they 
are  the  hands  by  whidi  the  objects  of  the 
government  are  attained.   But  that,  if  they 
were  exempt  from  liability  to  contribute  to 
the  revenue  of  the  states,  It  was  manifest 
that  state  governments  would  be  paralyzed. 
While  It  was  of  the  utmost  importance  that 
all  the  powers  vested  by  the  Constitution  of 
the  United  States  in  the  general  government 
should  be  preserved  in  full  efficiency,  it  had 
never  been  decided  that  state  taxation  of 
such  prox>erty  was  impliedly  prohibited.  In- 
ter alia,  the  court  said: 

"All  state  taxation  which  does  not  impair  the 
agent's  efficiency  in  the  discharjte  of  nis  du- 
ties to  the  government  has  been  sustained  when 
challenged,  and  a  tax  upon  his  property  gen- 
erally has  not  been  r^arded  as  beyond  the  pow- 
er of  a  state  to  impose.  *  *  *  It  is  there- 
fore manifest  that  exauptlon  of  federal  agen- 
cies from  state  taxation  is  dependent  not  npm 
the  nature  of  the  agoits,  or  npon  the  mode  of 
their  oonstitntimi,  or  upon  the  fact  that  thsy 
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are  afeots,  tmt  nptm  the  effect  of  the  tax;  Hiat 
U,  apou  the  question  whether  the  tax  does  in 
troth  deprive  them  of  power  to  serve  the  gov- 
emment  as  they  were  intended  to  serve  it,  or 
does  hinder  the  (Sclent  exercise  of  thdr  pow- 
er. A  tax  npon  their  property  has  no  such  nec- 
essary olFect.  It  leaves  them  free  to  discharge 
the  duties  they  have  undertaken  to  perform. 
A  tax  upon  their  operations  is  a  direct  obstruc- 
tion to  the  exerdse  of  federal  powers.  In  this 
«ase  the  tax  is  laid  upon  the  property  of  the 
railroad  company  precisely  as  was  the  tax 
complained  of  in  Thomson  v.  Railroad  Co.  It 
to  not  imposed  upon  the  franchises  or  the  right 
ot  the  company  to  exist  and  perform  the  func- 
tions fw  wnich  it  was  broufrht  into  being.  Nor 
is  it  laid  upon  any  act  which  the  company  nns 
been  authorized  to  do.  It  is  not  the  transmls- 
^on  of  dispatches,  nor  the  transportation  of 
United  SUtes  mails,  or  troops,  or  munitions  of 
war,  that  is  taxed,  but  it  is  exclusively  the  real 
and  personal  property  of  the  agent,  taxed  in 
common  with  all  other  property  in  the  state  of 
a  idmilar  eharaeter.  It  is  imposrible  to  main- 
tain that  this  is  an  interference  with  the  exer- 
cise of  any  power  belonging  to  the  general  gov- 
ernment, and.  if  it  is  not,  it  la  prohibited  by  no 
constitutional  implication." 

In  Utah  A  Northern  R.  Co.  t.  Fisher.  116 
V.  S.  28,  6  Sup.  Ct.  246,  29  L.  Bd.  642,  the 
right  of  the  territory  of  Idaho  to  tax  the 
railroad  and  property  used  In  operating  It, 
within  the  Ft.  Hill  Indian  reservation,  was 
sustained,  and  it  was  said  that  the  authority 
of  the  territory  rightfully  extMided  to  all 
matters  not  Impairing  the  treaty  rights  of 
the  Indians.  In  Central  Padfle  R.  Co.  t. 
California,  162  U.  S.  91,  16  Sup.  Ct  766,  40 
li.  Bd.  003.  the  tax  was  levied  npon  the  fran- 
chise of  the  railroad.  In  afllrmlnK  the  Judg- 
ment of  the  state  court  (People  t.  Central 
Pae.  R.  Co.,  105  OaL  576,  88  Pac.  906),  sna- 
taljilng  tb»  state  In  Ha  ocsttentloii.  it  was 
said: 

"So  far  as  the  ability  of  the  company  to  dls- 
fibarge  Its  duties  and  ci>Iigation8  to  the  general 
government  is  concerned.  It  is  difficult  to  see 
that  taxation  of  the  state  franchise  would  tend 
to  impidr  that  ability  any  more  than  taxatina 
of  the  roadway,  roadbed,  rails,  and  rolling  stock, 
if  the  necessary  effect  of  a  tax  on  such  tangible 
property  is  not  to  uneonstitutionally  hinder  the 
efficient  exercise  of  the  power  to  serve  the  gov- 
ernment, neither  can  it  be  so  in  respect  of  the 
state  franchise.  Indeed,  the  taxatim  by  the 
state  of  the  franchise  ^ranted  by  it  does  not,  and 
could  not,  prevent  plaintiff  in  error  from  acting 
under  its  mleral  franchise." 

In  Thomas  et  al.  t.  Gay,  169  U.  S.  264,  18 
Sup.  Ot.  840,  42  L.  Ed.  740.  an  act  of  the  Ok- 
lahcnna  territorial  Ziegtalatnre,  approved 
Hardi  B,  1895.  maktng  cattle  which  were 
kspt  or  graxed  on  the  Indian  reservations  In 
aald  territory  subject  to  taxation,  was  held 
not  a  Tlolatlou  of  the  rl^ta  ot  the  Indians, 
a«  m&i  taxation  was  not  np<ai  the  land  or 
privileges  of  the  Indians.  The  contention 
was  that,  tneniective  of  the  question  whether 
said  lands  were  by  the  treaties  ezcinded  from 
the  limits  and  jnrisOlcUon  of  the  territoir 
ot  Oklahoma,  the  taxation  ot  cattle  located 
for  gradng  purposes  npon  the  reservations, 
under  leases  duly  approved  by  acts  at  Con- 
gress, was  a  violation  ot  the  rights  of  the 
Indians  and  an  invasion  of  the  Jarl8dlctl<n 
and  contnA  ot  the  United  States  over  them 
163P^-8B 
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and  tbelr  lands.  It  was  farther  claimed  that 

the  Indians  were  directly  and  vitally  interest- 
ed in  the  property  so  to  be  taxed,  and  their 
rights  and  persons  serioudy  affected  by  the 
legislation  complained  of;  that  the  money 
contracted  to  be  paid  for  the  privilege  of 
grazing  was  to  be  paid  to  the  Indians  as  a 
tribe  and  was  used  and  expended  by  them  for 
tb^r  own  purposes;  and  that  it  by  reason  ot 
this  taxation  the  condiU<Mis  at  the  time  the 
leases  wen  executed  were  changed,  or  could 
be  changed  by  the  Legislature  at  its  pleasure, 
the  value  ot  tba  lands  for  sudt  puiposea 
would  fluctuate  or  be  destroyed  altog^er, 
according  to  such  conditions.  Answering 
the  contoition,  it  was  said  that  the  tax  upon 
the  cattie  of  the  lessees  was  too  remote  and 
indirect  to  be  deemed  a  tax  upon  the  lands  or 
privileges  ot  the  Indians.  It  wfu  next  con- 
tended that  the  tax  law  of  the  territory,  ta 
so  far  as  it  affected  the  Indian  reservations, 
was  in  conflict  with  the  constitutional  power 
of  Congress  to  regulate  cfxnmerce  with  the 
Indian  tribes;  that  it  was  an  interference 
with,  or  an  imposed  servitude  upon,  a  lawful 
ecmmwdol  oiterprlse  with  the  Indians,  orer 
wlildi  Congress  hod  absolute  eimtrtd,  and  In 
the  exercise  oC  wbl<A  control  it  had  macfced 
the  statute  authorizing  the  leasing  In- 
dians of  thetr  unoccupied  lands  for  grazing 
purposes.  Answering  which,  the  court  said: 

"He  unlimited  power  of  Congress  to  deal  with 
the  Indians,  their  property  and  commercial  trans- 
actions, so  long  as  they  keep  up  their  tribal 
organizations,  may  be  conceded;  but  it  is  not 
perceived  that  local  taxation,  by  a  state  or  tarri- 
tory.  of  prop«ty  of  others  than  Indians,  would 
be  an  interference  with  congressional  power. 
It  was  decided  in  Utah  ft  Northern  By.  Co.  v. 
Fisher,  116  U.  S.  28  [6  Sup.  Ot  246]  20  L.  Ed. 
542.  that  the  lands  and  railroad  ox  a  railway 
CMnpany  within  the  limits  of  the  E*t  Hill  In- 
dian reservation  In  the  territory  of  Idaho  was 
lawfully  subject  to  territorial  taxation,  whlcli 
might  be  enforced  within  the  exterior  bound- 
aries of  the  reservation  by_  proper  process.  The 
question  was  similarly  decided  in  Maricopa  ft  P. 
R.  Co.  V.  Arisona  Territory,  166  U.  a  347  [16 
Sup.  Ct.  391],  39  T*  Ed.  447.  The  taxes  in 
question  here  were  not  imposed  on  the  business 
of  grazing,  or  on  the  rents  received  by  the  In- 
diana, but  on  the  cattie  as  property  of  the  les- 
sees, and.  as  we  have  heretofore  said  that  such 
a  tax  is  too  remote  and  indirect  to  be  deemed  a 
tax  or  burden  on  interstate  commorce,  so  is  it 
too  remote  and  Indirect  to  be  regarded  as  an  in- 
terference with  the  legislative  power  of  Oon- 
gress." 

The  Constttntlon  of  ICmtana,  in  enn- 
pllance  with  tiie  conditions  of  tbn-  BtambUng 
Act  (25  Stat,  at  L.  676),  otmtabied  In  sectlcm 
4,  subd.  2,  a  disclaimer  of  all  right  to  any 
public  lands  owned  or  held  hy  Indian  trea- 
ties, and  provided  that  until  the  Indian  titJe 
was  extinguished  such  lands  sbotild  ronaln 
under  the  absohite  jurisdiction  and  ctmtrol 
ot  Oongress.  In  Trusoott  v.  Hnribut  Land  Ar 
CatUe  Oo^,  19  0.  a  A.  874,  78  Fed.  60,  it  w»S 
held  that  this  provision  did  not  prevent  the 
state  or  Its  counttee  from  taxbig  cattle  ot  a 
corporation  grazing  upon  an  Indian  reserva- 
tion, under  a  contract  with  the  Indians, 
which  was  sanctioned  bj  the  United  States. 
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other  cases  beating  more  or  lees  directly  od 
the  right  of  the  state  to  tax  property  engaged 
In  Interstate  commerce,  or  of  a  federal  agraicy, 
are:  Lyng  t.  Michigan,  135  U.  S.  161,  10 
Snp.  Ct.  726, 34  L.  Ed.  150 ;  Flcklen  t.  Taxing 
tMstrlct  of  Shelby  County,  145  U.  S.  1.  12 
Sup.  Ct  810,  36  L.  Ed.  601;  New  York,  Ii.  E. 
&  W.  R.  Co.  T.  Pennsylvania,  168  U.  S.  481, 
15  Sup.  Ct  896,  39  U  Ed.  1048;  Henderson 
Bridge  Co.  t.  Kentucky,  168  U.  S.  ISO,  17  Sup. 
Ot  632,  41  Ia  Ed.  963;  Wagoner  t.  BTans, 
170  U.  S.  688. 18  Sup.  Ct  730,  42  L.  Ed.  1154; 
Baltimore  Ship  Building  &  D.  D.  Co.  r.  Balti- 
more. 196  tr.  S.  875,  26  Sup.  Ct.  60.  49  L.  Ed. 
242;  Montana  Catholic  Mission  t.  Missoula 
County.  200  U.  S.  118,  26  Sop.  Ct  197,  60 
L,  Ed.  808;  Fidelity  ft  Deposit  Co.  t.  Penn- 
oylTanla,  240  U.  S.  SIS,  86  Sup.  Ct  208.  00  L. 
Ed.  604;  Moore  t.  Season,  7  Wyo.  292,  61 
Pac  870 ;  Nobis  T.  Amorettl,  11  Wyo.  230,  71 
Pac.  879;  Cosier  r.  McMillan,  22  Mont  484. 
66  Pac.  066. 

It  cannot  be  urged,  with  an  appzoadi  to 
plausibility,  that  the  effect  of  the  tax  will  de- 
prive the  oU  company  of  its  power  to  serre 
the  Indians  or  the  general  goremment,  actli^ 
In  th^r  b^alt.  On  Uie  contraiy,  it  la  wlCh- 
ont  Corm  of  restraint  or  hindrance  In  the 
premlBes,  In  the  discharge  of  Its  contractual 
obligations.  By  the  act  It  Is  required  to  pay 
a  tax  upon  the  gross  value  of  the  oil  and  gas 
produced,  and  nothing  more.  This  tax  Is  Im- 
posed, not  as  a  coodltlon  to  the  exercise  of 
Its  authority  to  act  and  discharge  the  func- 
tions Intended  for  its  exercise,  but  as  a  tax 
upon  the  oil  and  gas  when  it  becomes  a 
marketable  commodity,  such  as  the  coal  at 
the  pit's  mouth,  ae  was  said  to  be  permissible 
in  Choctaw,  O.  &  G.  R.  Co.  v.  Harrison,  235 
U.  S.  292,  36  Sup.  Ct  27,  59  L.  Ed.  234.  The 
tax  is  laid,  not  upon  the  operations  of  the 
company,  or  upon  its  right  to  carry  on  busi- 
ness, but  upon  that  which  by  Its  enterprise  It 
produces,  and  which  by  the  terms  of  the 
statute  is  made  In  full  and  In  lien  of  certain 
of  its  other  property  connected  with  the  busi- 
ness carried  on,  and  as  a  substitute  therefor. 
The  fact  that  such  a  tax  Is  Imposed  and  re- 
quired to  be  paid  Is  too  remote  and  Indlivct 
to  be  r^rded  as  an  Interference  with  a  fed- 
ef al  agency,  or  a  direct  burden  upon  its  free 
exercise.  The  purpose  of  the  tax,  and  tlie 
only  direct  effect  thereof,  Is  to  require  that 
the  company  bear  its  proportion  of  the  bur- 
dens of  the  state  government  under  whose  pro* 
tection  it  conducts  its  operations,  while  the 
agency  it  serves  Is  not  subjected  to  restraint 
or  impediment  'Bie  statute  before  us  must 
not  be  confounded  wltti  the  act  of  May  26. 
1008  (Sesa.  Laws  1907-08,  pp.  640-645),  involv- 
ed in  Choctaw, .O.  &  O.  S.  Go.  v.  HatrlsMi, 
supra.  There  tiie  statute  provided: 

'•*  •  •  A  gross  revenue  tax  •  •  * 
which  shall  be  In  additlcm  to  the  taxes  levied 
aDd  collected  upon  an  ad  valorem  basis  upon 
the  property  and  assets  of  such  corporatioD 
equal  to  the  per  centum  of  Its  gross  receipts  here- 
inafter provided." 
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And  it  was  said  that  the  court  xwuld  not 
conclude  that  the  gross  receipts  were  Intend- 
ed merely  to  represent  the  measure  of  the 
value  of  the  property  liable  under  a  general 
assessment.  The  material  dissimilarity  of 
the  two  statutes  Is  so  patent  that  It  need 
only  be  said  that  the  opinion  does  not  furnish 
a  rule  of  decision  in  construing  the  statute 
at  hand.  Where  the  preset  act  provides 
that  the  tax  is  in  full  and  in  lieu  of  all  taxes, 
the  1908  statute  by  express  terms  made  the 
tax  "in  addition  to  the  taxes  levied  and  col- 
lected upon  an  ad  valorem  basis." 

Nor  is  the  case  controlled  by  tihe  dedslcai 
of  this  court  In  Re  Gross  Production  Tax  of 
the  Wolverine  Oil  Oo.,  164  Pac.  862,  Lu  R.  A. 
1916F,  141,  wUcb  Involved  the  constitDtlon- 
alit7  of  the  act  <tf  Mardi  11, 1915  (Sesa  Iaws 
1916,  c  107,  art  2,  subd.  "a,"  |  1).  As  the 
present  act  Is  amendatory  of  the  1916  stat- 
ute, and  was  enacted  in  view  of  the  decision 
In  the  Wolverine  Case,  and  within  80  days 
after  the  petition  for  rehearing  in  that  case 
was  dooled,  and  as  it  omits  Important  provi- 
sions of  the  1916  statute,  and  contains  mate- 
rial provlslona  not  in  said  statute,  and  which 
omitted  and  new  provisions  are  Important  in 
detennlnlnf  the  diaraeter  of  the  tax.  It 
would  serve  no  useful  purpose  to  consider 
the  common  provisions  or  the  dissimilarities 
of  the  two  statutes,  in  rea<Mng  a  conduslon 
in  the  Instant  case.  It  is  sufficient  to  say 
that,  upon  thorough  consideration  of  the  stat- 
ute here  Involved,  we  are  clearly  of  the  opin- 
ion that  it  imposes  neither  an  occupation  nor 
license  tax. 

In  Indian  Territory  Illuminating  OU  Co. 
V.  Oklahoma,  240  V.  S.  522,  36  Snp.  Ct  468, 
60  L.  Ed.  779,  the  tax  was  levied  under  sec- 
tion 7338,  Rev.  Laws  1910,  making  the  prop- 
erty of  public  service  corporations,  organized 
and  doing  business  In  this  state,  subject  to 
taxation  for  state,  county,  municipal,  public 
school,  and  other  purposes,  to  the  same  ex- 
tent as  the  real  and  personal  property  of 
private  persons.  The  question  was  whether 
a  certain  assignment  ot  a  lease  and  rights 
thereunder,  made  by  the  Osage  tribe  of  In- 
dians, which  lease  conferred  the  privilege  of 
prospecting,  drilling  wells,  and  mining  and 
producing  petroleum  and  natural  gas  npon 
the  lands  In  Oklahoma  Territory,  was  sub- 
ject to  a  tax  assessed  under  the  laws  of  the 
State,  as  the  property  of  the  oil  company  in 
its  capacity  as  a  public  service  ccwporatlon. 
In  the  opinion  It  was  said  that  both  the  state 
board  of  equalization  and  the  referee.  In  sas> 
tainlng  the  action,  proceeded  upon  the  con- 
sideration that  the  leases  constituted  taxable 
im^rty,  having  no  Immunity  under  fed«al 
law.  The  leases  assessed  formed,  as  we  un- 
derstaad,  an  Important  pert  of  the  value  fix- 
ed upon  the  company's  pnverty  by  the  board 
of  equalization.  In  denying  the  state's  con- 
tention, the  court  held  that  the  lease  was  not 
subject  to  taxation,  whether  as  a  s^iats 
object  of  taxation  or;  as  rqpresentsd  or  valn- 
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-ed  by  tlie  stock  of  the  ccMiip&ny.  The  o^iidMi' 
therefore  Is  not  controlUng,  u  the  tax  here 
ie  Imposed,  not  upon  tiie  leasee  or  the  rlfftats 
or  prlrll^ee  conferred  therebr.  bnt  upoo  the 
production  of  oil  and  gas  as  property. 

[I.  7]  Having  concluded  that  the  tax  is  not 
'objecftloinable  by  reason  of  the  fact  ttiat  the 
oU  and  gaa  upon  vrhlch  It  Is  Imposed  was 
produced  through  the  operations  of  a  federal 
agency,  It  only  remains  to  be  seen  whether 
-said  act  Is  In  conflict  with  the  Oonstltutfon, 
-because  of  the  amount  of  the  tax.  Section  9, 
-art.  10,  of  the  ConsUtutloir,  provldea  that, 
■"except  as  herein  otherwise  provided,"  the 
total  taxes '  on  an  ad  Talorem  fmsls  for  all 
purposes,  state,  county,  township,  dty  or 
town,  and  school  district,  shall  not  exceed.  In 
any  one  year.  31%  mills  on  the  d<^BT.  The 
maxlmvm  state  levy  la  fixed  at  3%  mills; 
county  levy,  8  mills;  townshlj*  levy,  6  mills; 
dty  or  town  levy,  10  mills;  tind  sAoot  dis- 
trict levy,  6  mills.  Provision  is  made  In  said 
section  for  an  additional  county  levy  of  not 
exceeding  2  mills  for  county  high  school  and 
"aid  to  the  common  schools  of  the  county. 
The  school  district  levy  for  sdiool  purposes 
may,  by  further  provision,  be  Increased  In 
'an  amount  not  to  exceeA  10  mills  on  the  dol- 
lar valuation.  Section  10,  art  10.  of  the 
Constitution  provides  that  for  the  purpose  of 
erecting  public  school  buildings  in  counties, 
dtles,  or  school  districts,  an  additional  levy 
for  that  purpose,  of  not  to  exceed  6  mlHs  on 
the  dollar,  may  be  made.  Section  12  of  ar- 
ticle 10  confers  •  upon  the  Legislature  the 
power  to  provide  for  the  levy  and  collection 
of  numerous  classes  of  special  taxes.  Includ- 
ing gross  revenue  and  production  taxes.  Sec- 
tion IS  of  said  article  provides  that  the  state 
may  select  its  subjects  of  taxation  and  levy 
and  collect  Its  revenues  independent  of  the 
counties,  cities,  or  other  municipal  subdivi- 
sions, wUle  section  22  of  said  article  it 
is  provided  that  notiilng  In  0ie  Oonstltution 
shall  Ve  held  or  construed  to  prevent  the 
'classification  of  property  fat  purposes  of  tax- 
ation, and  the  valuation  of  diiferent  classes 
1^  dUferait  means  or  methods. 
'  It  is  a  cardinal  rule  in  the  coratroction  of 
«  Constitution  that  it  Is  t6  be  so  interpreted 
as  to  permit  the  objects  for  whlA  it  was 
framed  and  adopted,  and  to  this  end  the 
whole  instrument  Is  to  be  examined,  with  a 
view  to  ascertaining  the  meanlpg  of  each  and 
every  part.  Gibbons  v.  Ogden,  9  Wheat  1, 
6  L.  Ed.  23;  Prigg  v.  Pennsylvania.  16  Pet. 
539,  10  L.  Bd.  1060;  JalUIard  v.  Oreenman, 
110  U.  8.  421.  4  Sup.  Ot.  122.  28  L.  Ed.  204; 
Stanford  v.  MaglU,  6  N.  D.  B38,  72  N.  W.  03S, 
88  L.  R.  A.,  773.  The  presumption  and  legal 
intendment  Is  that  each  and  every  clause  In 
a  written  Constitution  has  been  Inserted  for 
some  usesTul  purpose,  and  therefore  the  in- 
strument must  be  construed  as  a  whole  In 
order  that  its  Intent  iand  general  purpose  may 
,be  ascertained.  As  a  necessary  result  of  this 
rule,  It  follows  that,  wherevw  U  ia  possible 


to  do  80,  eadi  ABd  e^ry  panMan  must  be 
so  construed  that  it  shall  harmonize  with  all 
others,  without  distorting  the  meaning  ot 
any  of  such  provieA<His,  to  the  end  that  the 
intenb  of  the  framers  may  be  ascertained  and 
carried  out  and  effect  given  to  the  Instru- 
ment as  a  whole.  Wilcox  v.  People,  90  111. 
186,  196;  People  er  rel.  Jackson  v.  Potter,  47 
N.  X.  375;  Coffin  v.  Board  of  Election  Com'rs. 
97  Mich.  188,  56  N.  W,  667,  21  L.  R.  A.  662 ; 
Hawkins  v.  FUklns,  24  Ark.  287;  Marye  v. 
Hart  et  al.,  76  CaL  291, 18  Pac.  325 ;  Dyer  v. 
Bayoe,  64  Md.  87. 

If  the  maximum  levy  for  state  purposes 
fixed  by  section  9,  art  10,  extends  to  all  taxes, 
whether  assessed  according  to  section  8,  art 
10,  or  imposed  by  the  Legislature,  pursuant 
either  to  sections  12,  13,  or  22  of  art  10, 
then  the  tax  In  qoesUon,  being  In  excess  of 
the  maximum  levy  for  state  purposes,  can- 
not be  sustained.  But  the  language  of  section 
9  does  not,  necessarily,  authorise  this  con- 
clusion, for  It  la  exprsBsly  provided  that  "ex- 
oept  as  her^  otherwise  provided,'^  the  mi^- 
mara  levy  shall  be  that  provided  for  in  said 
section. 

The  c^ce  of  an  exception  in  a  statute 
(aUke  applicable  to  a  Craistitntlon)  Is,  gen- 
erally speaking,  to  take  or  exdade  from  the 
operation  of  the  statute  certain  things  or 
subjects  wMch  would  otherwise  be  Included 
therein.  Campbell  v.  Jackman,  140  Iowa, 
475,  118  N.  W.  755,  27  L.  B.  A.  (N.  S.)  288; 
Casaldy  v.  Royal  Exchange  Assur.  of  liondon, 
99  Me.  390,  60  Atl.  549;  State  v.  Barrett,  172 
Ind.  169,  87  N.  B.  7 ;  Pabst  Brewing  Co.  v. 
Milwaukee,  148  Wis.  682,  133  N.  W.  1112; 
Bowell  V.  Janvrin,  151  N.  T.  60,  45  N.  E. 
398.  There  Is  nothing  In  the  Constitution 
expressly  giving  to  the  counties  and  munic- 
ipal subdivisions  thereof  the  right  to  levy 
taxes  on  all  property  situated  therein.  We 
must  assume  that  the  framers  of  the  Consti- 
ti'tlon.  In  conferring  upon  the  state  both  the 
authority  to  provide  for  the  levy  and  col- 
lection of  the  specific  taxes  named  in  section 
12,  art.  10,  as  well  as  the  power  of  the  state 
to  select  Its  subjects  of  taxation  and  levy  and 
collect  Its  revenues  Independent  of  the  coun- 
ties, cities,  and  other  munldpal  subdivisions 
thereof,  acted  with  deliberation,  and  had  in 
view  some  definite  purpose.  All  profterty  up- 
on which  the  state  may  Impose  a  t»x  Is,  of 
course,  situated  within  one  or  more  counties 
of  the  state,  and  hence  the  state  moat  iu 
selectii^  its  aabjects  of  taxation,  invade  the 
territorial  Jurisdiction  of  the  counties,  and, 
It  may  be,  that  of  the  dtles  or  other  munld- 
pal subdlvlsiona  thereof.  In  order  that  the 
LeglslatniK  might  not  be  eonsUtntlaiiaUy  cm- 
trolled  In  the  amount  of  the  spedal  taxes 
Vhlch  It  was  aathorlited  to  levy,  tiie  Constita- 
tlon  In  fixing  the  maximum  levy  provided,  In 
the  Intrbdnctory  portion  of  section  8,  art.  10, 
•exa^t  as  heteln  otherwise  provided."  This 
limitation  upon  the  amount  of  the  levy  htt- 
posed  in  said  section  has  reference  we  thtnk. 
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to  property  in  general,  adseased  for  taxation 
at  Ita  Coir  .ea^  valne,  wliere  It  la  subjected 
to  an  ad  valorem  tax  for  all  purposes,  state 
and  mnnldpal,  as  provided  In  section  0,  art. 
10;  and  does  not  ixmatltate  a  reatrletlon  np- 
on  the  povrw  of  the  LegtelAtnre  to  enact  the 
statute  under  review.  Imposing  a  tax  '*toit 
current  expenses  of  state  gOTemment,"  In 
excess  of  S%  mills  on  the  dollar. 

While  the  tax  here  Involved  is  imposed  ac- 
cording to  value,  it  U  without  assessment  as 
required  hy  section  8,  art  10.  To  hold  that 
the  limitation  of  3%  mills  applies  to  classes 
of  property  selected  by  the  Legislature  un- 
der authority  of  section  13,  art  10,  would, 
in  the  exercise  of  the  authority,  result  in  an 
nnjuBt  discrimination  and  gross  inequality 
of  taxes  between  subjects  so  selected  and 
those  selected  fiDr  local  ad  valorem  taxation, 
because  classes  of  property  selected  t(X  taxa- 
tion 1^  the  state.  If  section  9  furnishes  the 
limit  of  the  amount  of  the  levy,  could  <»ily 
be  taxed  8H  mills,  while  property  not  so 
selected,  but  taxed  in  the  ordinary  manner, 
could  be  taxed  81%  mills,  exidusive  of  the 
further  prorldons  by  irtiicb  county  and 
school  district  taxes  may  be  increased.  Hie 
tax  imposed  is,  we  tUnk,  aitfbotlied  by  sec- 
tions 18  and  22,  art  10,  and  the  statute  was 
enacted  under  authorlt?  ot  the  npress  grants 
of  power  contained  ther^  The  purpose  of 
the  Legislature  undoubtedly  was  to  emct 
a  Btatnte  that  would  bring  about  nnlformlty 
in  the  taxation  of  <Al  and  gas  within  the 
state.  To  tax  Uie  oil  on  hand  at  any  given  90- 
nnal  date  furnished  a  manifestly  inadequate 
means  of  reatitilng  one  at  the  pilndpal,  and 
we  may  add  ildtest,  toidnstries  of  the  state, 
because  such  annually  recurring  tax  would 
reach  only  a  n^llitf  bis  ananttty  of  the  annual 
production.  Tbe  act  treats  all  ivodocers 
alike,  whether  the  productitm  la  carried  on 
through  the  Instnunoitallty  of  a  federal 
agency,  or  otherwise.  It  Is  fair  alike  to  the 
producer,  and  to  every  otho'  taxpayer  of 
the  state,  unless  It  be  in  tbe  matter  of  the 
eanallty  of  tbe  rate— -a.  question  not  here  In- 
volved. By  It  there  are  no  fluctuating  esU- 
mates  of  values  by  the  various  county  asses- 
sors, but  instead  a  fixed  and  common  uni- 
formity not  ordlnaifly  obtainable,  though 
greatly  to  be  desired,  in  the  cnnplex  and  dif- 
ficult subject  of  taxation.  There  is  a  market 
known  to  the  taxing  authorities,  and  the 
records  of  productitm  are  easily  verified.  In 
short  a  tax  based  on  the  gross  valoe  of  the 
production  (less  royalty  of  the  owner)  seemed 
to  be  the  best  adapted  and  moet  sdentiac 
plan  known  for  taxing  oil  and  gaa.  This 
results  trcnn  a  variety  of  reasons,  but  one 
of  which  need  be  referred  to.  Mining  prop- 
erty, and  iwrtioularly  oil  and  gaa  in  nature's 
atorehonse,  constitutes  a  class  of  property 
of  snch  character  that  its  real  value  is  hard 
to  estimate  and  Impossible  to  aBcertaln  with 
any  degree  of  certainty.  The  assessment  of 


such  property  furnishes  eudi  an  intricate 
perplexing,  and  difficult  problem,  of  many  un- 
usual oomplicatioDs,  that  it  is  practically  im- 
possible to  tax  the  same  diretlly  by  the  or- 
dinary means  of  ad  valorem  taxati<HL  The 
value  of  an  oil  and  gas  well,  after  comi^etlon, 
d^»endB  upw  the  product  thereof,  its  quality 
and  quantity,  and  cost  of  production.  TtiU 
cannot  at  least  as  to  the  quantity,  be  known 
ui^i  tbe  oil  and  gas  has  been  taken  from  the 
well;  after  which  such  well  has  no  valuer 
That  the  state  was  ridi  in  mineral  resources, 
particularly  in  Its  vast  oU  and  gas  deposits, 
was  known  to  the  framers  of  the  Oonstitu- 
tlon,  and  It  Is  not  improper  to  assume  that 
with  the  tacts  In  mind,  and  to  meet  a  sitnar- 
tlon  certain  to  arise,  if  indeed  not  then  exist- 
ing, the  members  of  the  Convention  provided 
that  the  L^lalature  should  have  the  power 
to  valne  dUEevsnt  fdaases  of  property  by  dif- 
ferent me&Dn  or  methods,  and  to  authorise 
tbe  state  to  sdect  Its  subjects  of  taxation 
and  eoUeeb  tts  nBToines  Independent  of  tha 
counties,  ciaes,  or  other  municipalities.  The 
act  does  not  Invade  the  general  flAld  of  taxa- 
tion, radh  as  aflddiq  pn^terty  genwaUy 
throu^ont  the  stat^  hot  Instead  is  confined 
to  a  tax  levied  m  oil,  gas,  and  certain  mlnw- 
al  oz«a  named  thradn. 

WUle  the  tax  Is  baaed  on  the  gnss  valne 
of  the  inodndion,  and  Is  tberatoie,  In  m 
sense^  an  ad  valorMn  tax,  as  distinguished 
from  a  spedfle  tax,  it  Is  not,  bewever,  a  tax 
levied  on  an-  ad  valorem  basla  within  the 
meaning,  aiUl  aohject  to  the  UmltatlfMis  of 
section  9,  art  10;  of  the  Oraiatltutkm.  Tba 
act  impossB  a  qtedal  tax  In  lieu  of  and  aaa 
substitate  tot  the  gmeral  ad  valorem  tax  oo 
the  <dl  and  gas  and  the  pn^^rty  of  the  pro- 
ducer need  In  the  productlm  thereof^  and  la 
levied  tbe  Legislature  in  the  exercise  of 
its  constitutional  power  to  select  property 
for  the  purposes  of  taxation,  and  to  valne 
and  ctassify  such  property  by  means  and 
methods  differing  from  that  commonly  an- 
ployed  In  tbe  assessment  levy,  and  collection 
of  taxes  by  counties  and  other  municipal  au- 
thorities. 

Tbe  judgment  of  the  trial  court  la  afflimed. 
All  tbe  Justices  ooncue. 


OWEN  T.  STATE.  (No.  A-^SOZ.) 

(Orindnal  Ooart  of  Appeals  of  Oklahnna. 

March  S,  1917.) 

(BvUabut  hy  th»  Ooitrt.) 
1.  CsaasAL  Law  «=>48~Gapacxtt  to  Com- 

MIT  CaniB— IHSAICITT— Tbst. 
Tb«  true  teat  of  criminal  resptmsibflity. 
where  the  defense  of  insanity  is  interposed,  is 
whether  the  defendant  had  sufficient  reason  to 
know  the  nature  and  quality  of  his  act  and 
whether  be  had  suffidcnt  reason  ts  know  ri^ 
from  wrong. 

[Ed.  Note.— For  other  cases,  see  Orlndnal 
Law.  CenL  tHg.  H  63-68.] 
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2.  OaxuntAL  Law  ♦»966(8)  —  New  Teial— 
Bias— BZFRBSSED  Opinion  of  Jubobb— Ar- 

riDAVJT— Knowuidob. 
"When  affidavita  charging  jurors  with  faariag 
expressed  opinions  as  to  the  guilt  of  the  defuid- 
ant  prior  to  tlieir  beins  called  bb  joron  are  le* 
lied  upon  to  annol  the  verdict  and  obtain  a  new 
trial,  it  must  be  clearly  shown  that  neither  the 
defendant  nor  counsel  for  the  defendant  knew 
the  facts  averred  in  such  affidavits  at  the  time 
the  jury  was  impaneled. 

CEd.  Note.— For  other  cases,  see  Criioinal 
Law.  Cent.  Dig.  {  2384.] 

8.  Orimihai.  I^w  «=>1158(1>— APPRAlf— QiJES- 

TioN  OF  Fact— Finding- 
As  a  general  rule,  the  finding  of  the  trial 
court  upon  an  issue  of  fact  arising  upon  afl5da- 
vlts  and  evidence  adduced  on  a  motion  for  a  new 
trial  will  not  be  disturbed  where  the  eTidence 
reasonably  tends  to  support  such  finding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  M  3070,  8071.  8074.] 

4.  Cbhonax.  Law  ^91188— AFraAL—MoDiFi- 

OATION  OF  SENTKNCE. 
Under  Procedure  Oriminal  (section  0008, 
Bev.  Laws  1910),  this  court  in  the  furtherance 
of  justice  has  the  power  to  modify  any  judgment 
Vpealed  from  by  reducing  the  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3195-818a] 

5.  CbIMINAI,  IjAW  «sae00^.  e03(9>-CONTIN- 
tTANCE  —  ATFIDAVIT  —  ABSENT  WiTIfKSSBS 
— ADUIBSIOH. 

The  record  shows  tiiat  co  Bepten^r  4, 1016, 
the  defendant  was  arraigned,  and  on  September 

6th  he  filed  a  motion  for  continuance  based  on 
the  absence  of  material  witnesses,  one  of  whom 
was  a  nonresident  of  the  state.  On  the  same 
day  tiie  motion  was  overruled  by  the  court,' and 
tlie  defendant  was  put  upon  trial.  HeU,  that 
the  affidavit  for  continnance  is  inBuffident,  be- 
canse  it  fails  to  show  that  the  defendant  could 
procure  the  attendance  of  ^uch  nonresident  wit- 
ness, and  fails  to  state  that  he  intends  to  take 
the  deposititHi  of  such  nonresident  witness. 
However,  technical  objections  ahould  not  ordi- 
narily prevent  the  granting  of  a  continuance, 
and  in  tnis  case  the  county  attorney  sbould  have 
admitted  that  said  witness,  if  present,  would  tes- 
tify as  stated  in  the  defendant's  affidavit,  and 
that  said  affidavit  might  be  read  and  treated  as 
the  deposition  of  the  absent  witness,  and  for 
this  reason  the  judgment  and  sentence  of  dMth 
Is  modified  to  impriaonmait  for  life  at  hard  la- 
bor. 

[Ed.  Note.— For  other  eases,  sea  Orimlnal 
Law.  Gent  Dig.  U  1843,  1857.1 

Appeal  from  District  Court,  Cherokee 
County ;  John  H,  Bitchford,  Judge. 

A.  L.  Owen  was  convicted  of  marder,  hla 
motion  for  new  trial  was  overruled,  and  he 
brings  error.  Judgment  and  sentence  modi- 
fied and  affirmed. 

Hainer,  Bnms  ft  Toney,  of  Oklaboma  Olty, 
Geo.  H.  Hnshes,  of  Tahleqnah,  and  Henry  D. 
Green,  of  West  Plains,  VLo.,  for  plalntur  In 
error.  S.  P.  Fveellng,  Atty  Ooi..  and  B.  Mc- 
Millan, Asst  Atty.  Qen.,  for  the  State. 

DOTLB.  P.  J.  The  plalntUE  In  error, 
Owen,  was  by  infinmatton  duly  ffled  in  the 
district  court  of  CaiorolEee  county  <m  tbe  2Sd 
day  of  AnsDst,  1016,  charged  with  the  crime 
of  murder,  alleged  to  hare  been  committed  in 
said  county  on  the  4th  day  of  May,  1916,  by 


shooting  one  Lizzie  Morgan  with  a  pistol. 
On  September  4th  following  he  was  arraign- 
ed, and  on  the  6th  day  of  September  he  was 
put  upon  trial,  which  resulted  on  the  8tb 
day  of  September  in  a  verdict  of  guilty  of 
murder  and  fixing  the  penalty  at  death.  On 
S^t^ber  12tb  his  motion  for  new  trial  was 
overmled  and  Judgment  rendered  on  the  ver- 
dict, and  he  was  sentenced  to  suffer  death  by 
electrocution  on  tbe  27th  day  of  November, 
1916,  in  the  manner  provided  by  law.  From 
the  judgment  and  sentoice  an  appeal  was 
taken  by  filing  in  this  court  on  October  28, 
1916,  a  petition  in  error  with  case-made. 
The  facts,  iHriefly  stated,  are  as  follows: 
The  plaintiff  in  error  at  the  date  of  the 
homicide  was  about  50  years  of  age,  and  bad 
resided  near  the  old  negro  seminary,  about 
six  miles  north  of  Tahlequah,  for  7  or  8 
years.  He  was  a  widower,  his  wife  having 
died  about  6  years  before.  He  had  nine  chil- 
dren, five  sons,  aged  respectively  28, 13, 11,  8, 
and  6  years,  and  four  daughtws,  two  married 
and  two  single,  15  and  17  years  of  age.  The 
four  yotmger  sons  and  two  single  daughters 
lived  with  their  father.  The  deceased.  Mrs. 
Lizzie  Morgan,  a  widow,  and  her  four  chil- 
dren had  occupied  a  part  of  the  old  negro 
seminary  building  for  about  2  years.  The 
plaintiff  in  error  became  Infatuated  with  her, 
and  for  a  while  she  permitted  his  attentions, 
but  finally  refused  to  marry  him.  On  the 
morning  of  the  tragedy,  between  8  and  9 
o'clock,  the  plaintiff  in  error  entered  the 
seminary  building,  and,  seeing  Mrs.  Morgan, 
he  drew  a  pistol,  saying,  "Old  gal,  your  time 
has  come,"  fired  three  shots,  one  of  which 
entered  her  right  side  and  another  her  left 
side,  from  the  effect  of  which  Mrs.  Morgan 
died  that  day,  about  8  o'clock. 

Mrs.  Renner,  a  sister  of  Mrs.  Morgan,  testi- 
fied: That  she  lived  with  her  husband  near 
the  seminary  spring,  and  Mrs.  Morgan's  little 
girl  came  screaming  and  saying  that  there 
was  something  the  matter  with  mamma,  and 
she  rushed  up  to  the  seminary  building,  an'd 
met  Owen  coming  out  with  a  pistol  In  his 
hand.  He  said:  "Stop  until  I  tell  you  what  I 
have  done;  I  have  killed  her ;"  and  she  said: 
"For  God  sake  what  did  you  do  this  for?" 
He  said:  "Do  not  be  scared;  I  would  not 
hurt  a  hair  on  your  head  or  Mr.  Renner's 
either.  I  killed  her  because  she  would  not 
marry  me.  I  have  not  had  any  peace  for  two 
years,  and  she  would  not  marry  me.  and  I 
killed  her.*'  That  she  went  Into  the  room 
where  her  sister  was  lying  on  tbe  bed,  and 
Owoi  ft>Uowed  her  in,  and  said,  "Has  she  got 
her  dose?"  and  she  said,  "Yes ;  she  la  dying 
now;  for  God  sake  get  out  of  bere;"  and 
Mn.  Morgan  said,  "Good-bye,  Abe,  and  go  on 
away,  you  have  killed  me ;"  and  Owen  said, 
"Good-bye;  I  will  meet  yon  in  hell  where 
you  belong ;"  and  as  he  started  out  the  door 
he  turned  around  and  said,  "I  have  two  more 
bullets,  and  I  am  going  to  put  them  light 
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here ;"  and  Mrs.  Morgan'  said,  "O  God,  have 
mercy  on  me  and  my  little  Children  I"  and 
Owen  said,  "There  is  no  Ood;  there  la  no 
mercy  for  yon;  go  on  to  hell  where  you  be- 
long;" and  with  an  oath  he  went  out 

The  county  attorney  and  the  court  reporter 
reached  the  scene  of  the  tragedy  before  Mrs. 
Morgan  died,  and  she  made  the  following 
atatem^t: 

"Abe  Owen  shot  me.  He  shot  me  because  I 
would  DOt  marry  him.  He  said:  'I  am  going 
to  give  yon  one  more  chance  to  be  my  wife,  or 
I  will  shoot  yon.*  He  said  last  summer  if  X 
would  not  be  his  wife  be  would  shoot  me.  He 
has  been  trying  to  talk  to  me  ever  since  I  hare 
been  out  here.  When  I  got  np  this  morning  I 
got  a  threatening  letter  under  the  front  door. 
It  said:  'I  have  everything  ready  and  you  are  a 
damn  hypocrite,  and  a  liar,  and  6t  for  hell.' 
This  letter  was  in  bia  handwriting.  I  know  his 
handwriting.  He  winked  at  me  as  be  came  by 
the  window.  I  smiled  -  and  did  not  get  mad. 
They  were  all  talking,  and  I  thought  he  was 
gone.  He  came  In  and  said:  *I  have  got  every- 
thing ready.  You  are  fixed* — and  got  his  gnn 
oat  and  hit  me  the  first  shot  He  shot  three 
times  and  hit  me  twice,  and  I  ran  under  the  ta- 
ble the  second  shot  Mr.  Slape  and  Mrs.  Slape 
and  Delia  Ryala  were  In  there,  and  I  think  they 
all  ran  out.  It  was  a  big  gnu.  It  must  have 
been  a  44  Colt's.  As  he  went  out  the  door  I 
said:  *0!  Lord,  have  mercy  on  me  and  care 
for  my  babies!'  He  said:  'Don't  call  your 
Lord;  hell  is  the  place  for  ^ou.*  As  be  left  I 
reached  out  my  hand  and  said:  'Good-bye,  Mr. 
Owen.'  He  came  back  and  said  he  had  come 
back  to  see  if  he  had  done  bis  work  and  if  be 
had  not  he  was  going  to.  That  is  why  I  said  to 
bim  what  I  did.'*^ 

W.  P.  Davidson,  sheriff,  testified  tliat  he 
arrested  the  defendant  about  a  week  later 
near  Fayetterllle,  Ark. ;  that  after  he  was 
placed  In  the  county  Jail  at  Tahlequah  bis 
children  visited  him,  and  he  told  them  not 
to  grieve  after  him ;  that  be  was  on  hla  way 
to  hell.  There  Is  no  dilute  as  to  the  facts 
and  circumstances  of  the  homicide. 

The  theory  of  the  defense  was  that  the  de- 
fendant was  of  unsound  mind  and  wholly  ir- 
responsible for  his  acts. 

J.  F.  Owen,  an  older  brother,  testified  that 
the  defendant  was  bom  at  Holla,  Mo. ;  that 
when  he  was  12  years  old  the  family  moved 
to  Newton  county,  Ark. ;  that  their  mother 
was  a  sickly  weakly  woman ;  that  somedmos 
she  would  Just  get  mad  and  would  not  talk  to 
anybody  for  a  day  or  two;  that  Dr.  Sblnn 
of  Yardell,  Ark.,  treated  her.  On  cross-ex- 
amination he  stated  that  he  never  knew 
of  any  member  of  the  family  on  either  side 
ever  having  any  brain  trouble  or  weakness 
of  mind. 

Ella  Owen,  a  daughter  of  the  defendant, 
testlfled  that  two  days  before  the  tragedy 
her  father  had  some  kind  of  Bpell,and  her 
brother  brought  him  to  the  house,  and  they 
put  him  to  bed ;  that  her  father  had  one  or 
two  of  these  spells  a  month ;  that  after  these 
spells  he  did  not  talk  with  any  sense. 

Stella  Owen,  another  daughter,  testlfled 
that  her  father  had  spells  sometimes  twice  a 
month ;  that  when  they  came  on  he  would 
lay  down  wherever  he  was,  and  for  two  or 


r  three  days  after  one  of  these  tpdla  he  would 
not  be  in  his  right  mind. 

Frank  Owen,  his  son,  testified  that  his  age 
was  twenty-eight  years;  that  two  days  be- 
fore the  homicide  he  was  working  with  his 
father  near  the  house  and  his  father  had  a 
spell,  and  he  took  him  by  the  arm  and  led 
him  to  the  bouse  and  put  him  on  the  bed ; 
that  for  more  than  a  year  bis  father  had 
been  having  these  fits  or  spells,  and  about 
fourteen  years  before  when  they  were  living  In 
Arkansas  his  fetber  had  three  or  four  of 
these  spells,  and  was  attended  by  Dr.  T.  J. 
Shlnn,  who  lived  at  Tardell;  that  after 
these  spells  his  father  would  be  crazy  for  a 
day  or  two  and  generally  would  talk  on 
the  Scriptures  or  about  Socialism. 

Arthur  Reagan  testlfled  that  he  was  the 
defendant's  son-in-law,  and  lived  about  three 
miles  from  the  defendant's  place;  that  on 
the  mOTnlng  of  the  bomidde,  between  6  and 
7  o'clock,  the  defendant  called  at  his  hoose 
and  asked  him  for  his  gun  and  he  let  him 
have  It  The  defendant  said  he  was  going 
down  about  Okmulgee;  that  he  nemed  to 
be  in  his  right  mind  at  that  time. 

As  a  witness  in  bU  own  behalf  the  de- 
fendant testlfled: 

"That  fa«  had  not  been  in  anything  Uke  good 
health  for  80  years;  that  when  he  was  about 
20  or  25  years  old  he  had  some  mental  trouble, 
and  corresponded  with  a  doctor  at  Kansas  City, 
but  don't  remember  his  name  and  don't  remem- 
ber wfaat  name  he  gave  to  his  mental  trouble; 
that  he  treated  him  nntil  ha  could  not  boy  his 
medicine  any  longer  and  got  all  right;  after  that 
was  in  pretty  good  health  until  about  12  years 
ago;"  ^t  Dr.  T.  J.  ghinn  at  Yardell  treated 
him,  also  a  younger  Dr.  Shlnn,  who  now  Uvea 
at  Wagoner,  treated  him  for  the  same  kind  of 
mental  trouble;  that  he  had  several  light  strokes 
while  in  jaU. 

Hla  furttier  examination  was  in  part  as 
follows : 

**Q.  Can  yon  state  to  tiie  jury  whether  or  not 
within  the  last  year  or  year  and  a  half  those  spells 
have  increased  in  frequency?  A.  Yes,  sir;  and 
they  were  harder ;  they  would  last  longer  after 
the  main  part  of  them.  After  the  main  part  of 
my  spells  would  quit  I  would  feel  queer  and 
kind  of  foolish  for  sometimes  a  week.  They 
did  not  work  exactly  alike  all  the  time.  Q.  How 
long  have  you  known  Mrs.  Morgan?  A.  Wdl. 
sir,  I  think  I  have  known  her  from  the  day  she 
moved  into  the  old  colored  seminary  in  Janu- 
ary, 1014,  I  reckon  it  was.    Q.  What  was  the 

{mrpose  of  your  going  to  the  place  where  she 
ived  on  the  4tb  day  of  May,  191G?  A.  Well, 
sir,  I  wait  by  there  to  see  one  Bill  Slape.  He 
lived  in  the  north  end  of  the  old  seminary  build- 
ing, and  Mrs.  Morgan  occupied  the  three  south 
rooms.  Q.  What  purpose  did  you  have  in 
view  when  you  went  there  on  M^  4tb?  A.  I 
went  there  to  see  Mr.  Slape  on  a  business  trans- 
action. Q.  What  were  your  feelings  with  rela- 
tion to  Mrs.  Morgan?  A.  I  bad  a  tender  feel- 
ing, a  kind  feeling  towards,  her ;  I  respected 
her  as  a  lady.  Q.  Did  you  ever  have  any 
trouble  with  Mrs.  Morgan?  A.  No,  sir;  ncne 
whatever.  Q.  I  will  ask  yon  if  you  ever  pro- 
posed to  Mrs.  Morgan?  A.  Tea,  sir;  that  was 
along  in  February  or  March  after  she  came 
there  in  January.  Q.  Was  there  any  conditions 
attached  to  that  agreement?  A.  Yea^r.  Q. 
What  was  one  of  the  conditions?  A.  Well,  she 
told  me  when  we  raised  the  subject  we  coald 
not  possibly  get  married  under  two  or  three 
yeai^  or  posmuy  four  years.  Q.  Did  y9a  know 
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what  family  Hra.  Koig&n  had  at  that  time?  A. 
Tea,  air ;  sne  had  three  little  girla  and  one  little 
boy.  Q.  Where  did  you  get  the  pistol?  A.  I 
got  it  from  Arthur  Heagan.  my  aoD-ln-law.  Q. 
Do  yon  remember  what  time  of  day  It  waa  when 

foa  got  that  pistol  from  Arthur  Reagan?  A. 
t  was  early  in  the  morning.  Q.  What  did  you 
tell  Reagan  you  wanted  with  t^e  pistol?  A.  I 
tcdd  him  that  I  was  going  to  Okmulgee  when 
he  let  me  hare  the  gun.  Q.  Did  you  intend  to 
to  Okmulgee?  A.  No,  sir;  I  never  had  any 
tention  of  going  there.  Q.  Where  did  you  go? 
A.  Well,  I  started  back  home,  and  when  I  got 
down  near  the  aeminair  to  where  there  is  a 
road  running  towards  home  I  just  decided  I 
would  go  by  the  seminary,  by  Bill  Slape's  place, 
and  close  up  this  crop  deal  with  blm  if  I  could. 
Q.  Now,  wnat  was  ^ur  intention  by  getting 
that  pistol?  A.  My  intention  was  to  shoot  my 
self.  I  aimed  to  shoot  my  own  head  clear  off. 
Q.  W^  did  you  decide  that?  A.  Simply  be- 
cause my  satisfBction  on  this  earth  waa  destroy- 
ed. That  is  exactly  it  That  is  the  truth  about 
It.  I  waa  robbed  of  what  I  had.  Q.  How  did 
you  enter  that  house  where  Mrs.  Morgan  was? 
A.  I  went  at  the  north  door.  There  waa  a  wag- 
on backed  op  to  One  door,  and  th^  were  loading 
■ome  stuff  So.  the  wagon.  Ode  Nodine  and  bia 
brother  were  just  starting  out  with  a  sewing  ma- 
chine. Q.  Now  what  took  place  when  you  went 
into  the  room  belonging  to  Mr.  Slape;  do  you 
remember  wbom  you  saw  in  that  room?  A. 
WelL  no;  I  remember  Mr.  Slape  being  there, 
and  I  remember  Mrs.  Morgan  being  there.  I 
didn't  know  that  she  was  in  there  until  I  got  in 
there,  but  the  other  parties  I  can't  remember 
who  they  were.  Q.  Where  did  you  have  that 
pistol  when  yoQ  entered  the  room?  A.  I  had  it 
right  here  on  my  left  side.  Q.  Did  you  say 
anything  to  any  one  in  the  roiHa?.  A.  I  spoke 
to  those  boys.  As  I  told  you,  they  waa  com- 
ing out  wito  that  sewing  machine,  and  I  waa 

iust  going  in,  and  I  swung  over  to  the  left,  and 
was  about  to  fall  until  they  stepped  over  and 
gave  me  room,  ud  I  jngt  deppea  over  to  the 
side  of  tiiem,  and  that  threw  me  near  to  Mrs. 
Morgan,  and  when  I  saw  her  she  turned  and 
looked  at  me  and  gave  me  the  hardest  look  I 
ever  seen,  and  for  some  cause  I  lost  control  of 
myself,  and  I  said,  'Old  gal,  the  time  has  come 
when  you  can't  put  nothing  else  over  me,*  and 
I  reached  and  got  this  gun  and  shot  and  missed 
her.  She  never  said  a  word.  She  juat  turned 
around  and  dropped  down  under  the  table.  As 
she  went  down  she  put  her  hand  on  her  bosom, 
and  I  just  dropped  down  and  shot  at  her  again 
under  the  table,  and  she  turned  and  raised  up 
on  the  other  side  of  the  table,  and  I  turned  and 
shot  again,  and  she  said,  'Mr.  Owen,  don't  shoot 
any  more  you  have  fixed  me.'  I  said,  'If  you 
have  got  enough  I  won't  shoot  any  more,'  and 
I  put  my  gun  back.  Bill  Slape  took  hold  of  me, 
and  I  said,  'Bill,  I  have  nothing  against  you, 
but  don't  bother  me.'  Mm.  Morgan  went  out 
into  the  hallway,  and  I  went  out  after  her  and 
asked  if  she  wanted  me  to  lay  her  on  the  bed. 
I  said,  'Wouldn't  it  had  suited  yon  better  to 
have  carried  out  your  contract  with  me  than  to 
have  it  this  way.*^  And  she  said,  *Don*t  talk  to 
me  about  it,  go  on  away;'  and  I  went  oat  in  the 
yard  and  -turned  around  and  went  back  in  the 
bonse  to  see  Mra.  Morgan  again,  and  found  her 
laying  on  the  bed,  and  I  went  in  there,  and  they 
would  not  let  me  talk  to  her,  kept  shoving  and 
begging  me  to  leave,  and  I  turned  around  and 
left.  Q.  Where  did  you  go  then?  A.  I  started 
home,  and  I  met  one  of  my  little  hoys,  and  I 
asked  him  where  the  oldest  boy  was,  and  he  told 
me  where  he  was  supposed  to  be,  and  I  went 
On,  and  be  was  not  there,  and  I  started  on. 
Q.  Well,  yon  didn't  go  home  then?  A.  No,  sir. 
Q.  How  long  did  you  stay  in  that  neighborhood? 
A.  Well,  I  was  there  three  or  four  days.  Q. 
Where  were  you?  A.  Oh,  in  the  woods,  and  on 
the  road,  and  around  about  there  first  one  place 
and  then  another.  I  was  back  in  tbem  bills  east 
of  the  seminary  somewhera.    Q,  Why  didn't 


you  kill  yourself?  A,  Well,  sir.  I  don't  know, 
but  I  will  tell  you.  When  I  shot  her  it  changed 
my  plan,  and  I  went  looking  for  this  boy  to 
tell  him  what  to  do  with  my  diildren,  and  I 
never  did  find  him ;  I  got  lost,  and  I  lost  this 
said  gun  somewhere.** 

SeTeral  character  witnesses  qnalifled  and 
testified  that  the  general  r^nitatloQ  of  the 
defendant  ,wa8  that  of  being  a  peaceable,  law- 
abiding  citizen. 

In  rebuttal,  the  state  Introduced  two  wit- 
nesses who  testified  that  they  bad  known  the 
def^dant  for  about  25  years  in  Arkansas 
and  Oklahoma,  and  had  never  known  of  blm 
having  spells  of  an  epileptic  nature  or  any 
disorder  of  the  mind. 

Sev^al  medical  experts  were  called  as  wit- 
nesses by  the  state,  and  the  court  sustained 
the  defendant's  objections  to  taypotbetlcal 
questions  embracing  the  undisputed  facta, 
on  the  ground  that  the  proof  offered  was  not 
proper  rebuttal. 

The  transcript  of  the  testimony  covers 
nearly  800  pages,  but  the  forcing  statement 
Is  snffldent  to  present  the  questions  raised  by 
the  errors  assigned. 

[1  ]  The  evidence  shows  that,  wben  the  de- 
fendant shot  Mrs.  Morgan,  be  knew  the  na- 
ture and  quality  of  the  act  he  was  doing. 
He  seemed  to  have  a  perfect  understanding 
of  the  nature  of  the  act,  and  to  know  when 
he  cmnmltted  it  .what  the  effect  of  It  was 
with  reference  to  the  crime  of  murder.  The 
defense  of  Irresponsibility,  at  best,  present- 
ed a  question  of  fact  for  the  Jury,  and  It  was 
for  tbem  to  decide  whether  or  n<^  the  defend- 
ant was  legally  responsible  for  his  acts,  which 
waa  tfae  only  contested  Issue.  Their  conclu- 
sion is  amply  sustained  by  tbe  evidence. 

[2]  Error  Is  assigned  on  the  ground  tbat 
Jurorg  Robert  Young  and  C.  P.  Warren  were 
prejudiced.  In  his  motion  for  a  tew  trial 
the  defendant  states: 

"That  Robert  Toung,  one  of  the  jurors,  had 
formed  and  expressed  an  opinion  that  a  peniten- 
tiary sentence  would  be  too  good  for  this  de- 
fendant: that  said  statement  was  made  before 
the  trial  to  and  in  the  presence  of  Herbert 
Davidson,  whose  aflidavit  is  hereto  attached: 
that  O.  P.  Warren,  one  of  the  jurors,  had  formed 
and  ^pressed  the  opinion  'that  this  defendant 
was  guilty  of  murder,  and  that  if  he,  the  said 
O.  P.  Warren,  had  his  way,  he  would  hang  or 
put  in  the  electric  chair  this  defendant;  that 
said  statement  was  made  to  and  in  tbe  presence 
of  Charles  Alverson;  before  the  trial  of  the 
cause,  whose  affidavit  is  hereto  attached.*' 

Upon  the  hearing  <hi  the  motUm  tto  a  new 
trial  the  Juror  Xoung  testified,  and  denied 
making  any  such  statement  to  Herbert  Darld- 
aon  or  any  oilier  yeaon,  and  the  record  shows 
tbat  tbe  aflSant  Davlctoon,  although  duly  serv- 
ed with  a  aubpffina,  dtd  not  aiq;>ear.  The 
Juror  0.  P.  Warren  testified  that  be  made  no 
such  statement  nor  any  similar  statement  to 
affiant  Alverson.  From  tbe  aftmlnatlott  of 
afllant  Alverson  as  a  witness  it  appears  that 
be  Is  an  ex-convict,  and  four  or  five  witnesses 
duly  qualified  and  testified  that  the  general 
reputation  ot  said  Alverson  lor  troth  an4 
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wadtj  In  the  community  In  whidi  he  re- 
^ed  .was  bad. 

[S]  It  Is  a  setUed  rule  of  ttils  court  that 
the  finding  of  the  trial  court  upon  a  question 
of  fact  arising  upon  affidavits  and  erldence 
adduced  on  a  motion  for  a  new  trial  will  not 
be  disturbed  where  the  erldence  reasonably 
tends  to  support  sudi  finding.  Horton  t. 
State,  10  OkL  Or.  294.  186  Faa  177;  Smith 
V.  State,  6  Okl.  Gr.  282, 114  Pac.  300. 

[4,  i1  This  brings  us  to  the  onlr  remaining 
proposition  In  this  cause.  When  the  case 
was  called  for  trial  the  defoidant  filed  and 
presented  a  motion  for  continuance  based 
on  the  absence  of  material  witnesses  In  his 
behalf,  without  whose  evidence  It  la  alleged 
defendant  coiild  not  safely  proceed  to  trial: 
His  affidavit  for  continuance  contained  all  the 
formal  allegations  required  by  law,  and, 
among  others,  the  following  statements: 
That  Dr.  Thos.  Shinn,  of  TardeU.  Ark.,  was 
acquainted  with  defendant  for  many  years 
and  acted  as  his  physician  when  he  resided 
in  the  state  of  Arkansas,  and  if  present  would 
testify  that  defendant's  mother  .was  subject 
to  fits  of  melancholia,  and  that  he  treated 
defendant  for  a  form  of  epilepsy,  known  in 
medicine  as  psycho-epilepsy,  and  that  the 
general  effect  of  such  epIlepUc  condition  was 
to  weaken  the  mind,  Judgm^t,  reason,  and 
the  ability  to  differentiate  between  what  Is 
morally  right  and  what  Is  morally  wrong; 
that  Dr.  T.  3.  Shlnn,  of  Wagoner,  OkL, 
would  tiesHfj  that  defendant  was  afflicted 
with  said  disease,  which  is  a  progressive 
disease  of  the  mind ;  that  Andrew  J.  Foster, 
of  Moodys,  Okl.,  was  dnly  served  with  a 
subpoena  to  appear  as  a  witness,  but  is  now 
confined  to  his  bed  with  fever,  and  Is  too  ^ck 
to  attend  the  trial ;  that,  if  present,  he  would 
testify  that  he  was  with  defendant  In  the 
fau  of  191G,  near  the  town  of  Hulbert.  OkL, 
when  defendaot  was  attacked  by  a  apell  or 
fit  of  epilepsy. 

The  application  for  continuance  was  over- 
ruled, exception  allowed,  and  the  trial  pro- 
ceeded. 

Counsel  for  the  defendant  contend  that: 
"The  overruling  ot  the  motion  for  a  continn- 
SDce  was  a  denial  of  defendaufs  constitutional 
right  to  have  compulBory  process  for  witnesses 
in  bis  behalf,  and  in  contravention  of  defend- 
ant's conatitiitional  guaranties  within  ths  mean- 
ing of  our  BOl  of  Rights."' 

No  role  is  more  firmly  established  In  this 
state  than  that  this  court  will  not  reverse  a 
Judgment  of  the  trial  court  upon  the  ground 
that  It  refused  to  grant  a  continuance  un- 
less it  appears  that  such  court  has  mani- 
festly abused  Its  discretion  In  refusing  it 
However,  It  Is  the  right  of  every  person  ac- 
cused of  crime  to  have  a  fftlr  and  Impartial 
trial  and  compulsory  process  to  compel  the 
attendance  of  his  witnesses,  and  that  in- 
volves, as  a  matter  of  course,  the  time  rea- 
sonably necessary  to  prepare  for  trial,  and 
to  find  and  produce  testimony  in  his  defense. 
It  Is  not,  however,  a  matter  of  which  the 


defendant  can  onajplaln  that  Uie  trial  la 

speedy.  If  be  has  bad  time  for  pr^ratloa 
and  is  ready  for  his  defense.  Oontiouances 
ought  always  be  granted  when,  from  the 
showing  made  Justice  requires  it.  this  to  en- 
able the  defendant  to  procure  all  1^^  and 
competent  evidence  necessary  for  the  fair 
presentation  of  his  defuse,  If  he  has  used 
due  diligence  to  obtain  the  same. 

Under  our  Procedure  Orlmlnal  the  defend- 
ant has  the  right  to  take  the  deposition  ot 
any  material  witnras  residing  out  of  the 
state,  and  this  only  when  an  Issue  of  £act  Is 
joined  upon  an  Indictment  or  Intormatlon. 
Section  6036,  Rev.  Laws.  The  aK>llcatloa 
must  be  made  upon  affidavit  (section  6038, 
Rev.  Laws),  and  must  be  upon  five  days* 
notice  to  the  county  attorney  (section  6039, 
Rev.  Laws).  It  is  further  provided  that  up- 
on a  motion  for  ctmtlnuance  on  account  of 
the  absence  of  evidence,  If  the  state  will  con- 
sent that  on  the  trial  the  facts  alleged  in  the 
affidavit  shall  be  read  and  treated  as  the 
deposition  of  the  absent  witness,  no  continu- 
ance shall  be  granted  on  the  ground  of  the 
absence  of  such  evidence.  Section  G04S,  Rev. 
Lews. 

When  a  defendant  desires  the  testimony  of 
a  witness  who  Is  a  nonresident  of  the  state, 
and  therefore  not  amenable  to  the  process 
of  the  conrt,  he  cannot  rely  upon  such  non- 
restdence  of  bis  witness  as  a  cause  for  a 
continuance,  unless  he  shows  that  he  desires 
to  take  the  deposition  of  such  nonresident 
witness.  Here  the  defendant  stated  In  his 
affidavit  that  he  desired  the  presence  of  the 
nonresident  witness.  However,  technical  ob- 
jections should  not  ordinarily  prevent  the 
granting  of  a  motion  for  a  continuance,  if 
It  is  necessary  to  the  proper  presentation  of 
the  defendant's  case.  And  In  this  case  we 
think  the  county  attorney  should  have  ad- 
mitted that  the  witnesses,  if  present,  would 
testify  as  stated  In  the  defendant's  affidavit, 
and  that  said  affidavit  might  be  read  and 
treated  as  the  depositions  of  the  absent  wit- 
nesses, and,  falling  to  do  this,  the  trial 
should  have  been  postponed  at  least  ten 
days. 

Counsel  for  the  defendant  contend  that  at 
least  the  judgment  and  sentence  should  be 
modified  to  imprisonment  for  life.  Under 
the  following  provision  of  our  Penal  Code 
the  punishment  to  be  inflicted  for  the  crime 
of  murder  la  1^  to  tiie  determination  of  the 
jury: 

"Any  person  convicted  of  murder  shall  suffer 
death,  or  imprisonment  at  hard  labor  in  the 
state  penitentiary  for  life,  at  the  discretion  of 
the  jnry."   Section  2819.  Rev.  Laws. 

The  verdict  of  the  jury  is  conclusive  upon 
the  trial  court,  and  the  court  below  is  with- 
out power  or  authority  to  render  judgment 
and  sentence  except  In  accordance  with  the 
verdict  On  appeal,  however,  our  Criminal 
Procedure  Act  provides  that: 

"The  appellate  court  may  reverse,  affirm  <a* 
modify  tin  Judgment  appealed  frtmit  and  may,  if 
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neceraarr  or  proper,  order  a  now  triaL"  Sec- 
tion 6003,  Rer.  Laws. 

Under  tbe  statute  this  court  In  the  further- 
ance of  justice  baa  the  power  and  author- 
ity to  modify  any  Judgment  appealed  from 
by  reducing  the  sentence.  However,  that 
power  should  not  be  exercised  unless  It  is 
apparent  that  Injnstice  has  been  done. 
Fritz  V.  State,  8  Okl.  Cr.  342,  128  Pac.  170. 

In  this  case  we  think  the  defense  of  In- 
sanity entirely  failed  and  was  properly  dis- 
credited by  the  Jury;  yet  upon  the  record 
before  us  we  are  unwilling  to  pay  that  the 
overruling  of  the  motion  for  a  continuance 
did  not  endanger  the  rights  of  the  defendant, 
and  without  the  power  given  under  tbe  stat- 
ute to  modify  the  Judgment  this  court  would 
be  compelled  to  reverse  the  case  and  remand 
It  for  a  new  trial,  and  for  the  reasons  stat- 
ed we  think  that  the  Judgment  and  sentence 
in  tbls  case  should  be  modified  to  imprison- 
ment for  life  at  hard  labor. 

The  Judgment  of  tbe  district  court  of  Cher- 
okee county  herein  will  be  modified  to  the 
extent  that  the  sentence  will  be  changed 
from  the  inflictloD  of  the  penalty  of  death 
to  that  of  imprisonment  in  tbe  state  peni- 
tentiary at  hard  labor  for  life,  and,  as  thus 
modified,  the  judgment  is  affirmed. 

ABUSTBONG  and  BRfiTTr,  JJ.,  concur. 


SCOTT  et  ux.  V.  STATE,    (No.  A-2280.) 

(Gziminal  Court  of  Appeals  of  Oklahoma. 
March  20, 1917^ 

(BtOabuM  by  ihe  Court.) 

1.  HouciDi  ^S329,  30(1),  82  —  Aidbbb  and 
Aanroas— BfAifBLAiroHTEB. 

Proof  that  one  defendant  committed  sn  as- 
sault with  a  dangerous  weapon,  and  that  the 
assault  so  made  and  tbe  injury  resnltiiiK  was 
not  and  could  not  have  been  fatal,  and,  further, 
that  another  defendant,  with  a  different  weapon, 
committed  the  homicide  charged,  will  not  sni^rt 
a  conviction  for  murder  or  manslaughter  agamst 
tbe  first  person,  unless  ttie  proof  further  shows 
that  tliere  was  a  conspiracy  between  the  parties 
to'  pwpetrate  tlw  litmilcide,  or  that  the  first 
person  aided,  abetted,  assisted,  encouraged,  or 
counseled  the  party  who  fired  the  fatal  shoL 

nCd,  Note.— For  other  cases,  sea  Homicide, 
Cent.  Dig.  »  47,  48,  108.] 

2.  Witnesses  «s>267,  277(4)— Gbosb-Exaki- 

NATTON  OF  PXTENDAKT— SCOPB. 

*  The  cross-examination  of  a  defendant  who 
dects  to  testify  as  a  witness  should  be  cimfined 
to  the  issues  or  to  transactiQiis  wUch  axe  per* 
tinent  to  the  Issues. 

(b)  It  is  the  duty  of  the  trial  court  to  confine 
tbe  cross^zamlnanon  of  any  witness  to  iH^per 
channds. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 

Cent.  Dig.  SS  923-930,  982.] 

8.  Obiuinal  Law  «»1170^(6)  —  HABOfUESS 
Bebor—Cboss-Bzahination. 
Improper  cn>s»«sainination  which  clearly 
discloses  the  purpose  of  counsel  for  tbe  state 
to  degrade  or  to  intimidate  a  defendant  who  had 
the  stand  as  a  witness,  and  which  is  calculated 


to  prejudice  tlie  Jury  and  serves  no  other  pur* 
pose,  constttutes  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3183.] 

4.  WrmissBs  4s»2T70()  —  Obobs-Exawha- 

noN. 

For  Qross-ezaminati<Hi  held  wholly  improper 
and  prejudicial,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  980.] 

5.  Crixinaz.  Law  «=s»770(1)— Tbiai.  of  Joint 
DBnsffDAHTB— Theory  or  Case. 

When  husband  and  wife  ere  jointly  charged 
with  murder,  and  tbe  proof  shows  that  the  wife 
was  engaged  in  a  controversy  with  deceased, 
during  which  shots  were  fired  by  both  partlci- 

Eants,  resulting  In  the  Injury  of  each,  and  the 
usband,  who  had  the  right  to  defend  Ma  fam- 
ily and  premises,  appeared  on  the  scene  after 
the  begiuDiug  of  the  controversy  and  after  his 
wife  had  retired  ttrna  the  conflict,  and  when  the 
proof  furthMT  shows  tiiat  there  was  no  word  or 
act  of  hostility  jointly  engaged  in  by  the  defend- 
ants, and  no  claim  is  made  that  a  conspiracy 
existed  between  them  to  accomplish  the  homi- 
cide, then  the  person  firing  the  fatal  shot  Is  en- 
titled to  have  ms  theory  of  the  case  submitted  to 
the  jury  without  being  burdened  with  any  hostile 
act  which  may  have  been  indulged  in  his  code- 
fendant  without  his  knowledge  or  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1806.] 

Appeal  from  District  Court,  Cmuaikche 
County ;  T.  J.  Johnson,  Judge. 

T.  J.  Scott  and  Annie  B.  Scott  were  brled 
on  a  charge  of  murder  and  convicted  of  man- 
Blaugbter  In  tbe  secoDd  degree,  and  bring  er- 
ror. ■ 

Beveraed,  and  cause  remanded. 

J.  F.  ThnnaB  and  J.  E.  Mldialaoo,  both  of 
Lawton,  E.  Lb  Gregory,  ot  ATdmrare,  and 
Lewis  Huntor,  ot  I^wtMi,  for  plalatlflh  In  er^ 
ror.  B.  McMillan,  Aast  Atty.  Oen.,  for  tbe 
State. 

ABMBTRONO,  J.  The  plalnttfTs  In.  errcor, 
T.  J.  Scott  and  Annie  B.  Scott,  bnsband  and 
wife,  were  tried  at  Uia  December,  1913*  term 
ot  tbe  district  court  oi  Comanche  conn^  m 
a  charge  of  nrarder  and  conTicted  of  man- 
slaughter In  tbe  second  degree.  The  ponisfa- 
ment  of  plaintiff  in  error  T.  J.  Scott  was  fix- 
ed at  two  years  in  the  penitentiary,  and  the 
punishment  of  plainUflF  in  error,  Annie  B. 
9cott,  was  fixed  at  one  year  In  tbe  county 
Jail  of  Comanche  county. 

The  Informatitm  (Aiarges  the  plaintiffs  in 
error  with  tlie  murder  <tf  Oewge  Norton  in 
Gffluandie  county  on  tbe  18th  day  of  Au- 
gust lOlit* 

From  the  mass  of  proof  Introduced  at  the 
trial  it  appears  that  the  plaintiffs  In  error  re- 
sided some  26  or  80  miles  from  Lawton  in  a 
remote  and  more  or  less  inaccessible  district. 
Bach  had  homesteaded  a  quarter  section  of 
land,  upon  which  there  were  built  meager  Im- 
provements. Some  years  after  the  settle- 
ment tbe  plaintiffs  In  error  were  married 
The  plaintiff  In  error  Annie  B.  Scott  was  for- 
merly Annie  E.  McGlnley,  and  had  home- 
st^ded  a  quarter  section  of  land  In  ber  owe 
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rlgbt  prior  to  becoming  the  wife  of  plaintiff 
in  error  T.  J.  Scott.  The  Scotta  were  fann- 
ins  In  a  small  way.  The  deceased,  Oeo^ 
Norton,  was  a  wealthy  cattle  man,  who  ap- 
pears to  hare  controlled  extensive  ranching 
Interests  In  the  Immediate  Tldnlty  of  the 
home  of  the  Scotts.  Troable  grew  up  be- 
tween the  Scotts  and  Norton  on  account  of 
the  fact  that  Norton's  cattle  continually 
broke  Into  and  destroyed  the  crops  raised  by 
them.  LltlgatloD  ensned,  wherein  the  Scotts 
recovered  judgments  against  Norton,  but  the 
Judgments  were  appealed  and  long  delays 
entailed  In  the  collection  of  the  amounts  as- 
sessed as  damages  by  reason  of  the  destruc- 
tion of  these  crops.  After  some  years  of  dis- 
agreement, during  which  considerable  hos- 
tility growing  out  of  these  conditions  bad 
arisen,  the  plaintiffs  In  error  managed  to  get 
a  loan  on  their  farms  and  purchased  wire, 
with  whidi  their  faznu  were  Inclosed. 

It  seems  that  the  conntry  is  a  rugged  one, 
tbroQi^  which  there  ate  few  public  high- 
ways—in fact,  nrate;  ihut  the  people  of  the 
country  generally  used  a  passageway  that 
crossed  the  Scott  farm ;  that  in  fencAng  the 
farm  the  Scotts  closed  this  road  and  made  a 
gate  for  tbe  use  of  themselves  and  neigh- 
bors. Through  this  gate  Norton  and  his 
en^l(^6a  had  driven  cattle  which  had  scat-, 
tered  oat  over  the  farm  and  damaged  the 
crops  of  the  platntlfTs  in  error,  following 
which  Norton  and  bis  employes  y^re  for- 
bidden the  right  to  pass  through  the  farm. 
The  i^tes  were  iodai  against  them,  and 
they  were  refused  pemdsslon  to  unlo<^  the 
same  or  to  pass  over  or  Qirou^  the  farm 
for  any  parpoM. 

Madi  111  feeling  seans  to  have  existed  be- 
tween them  on  account,  as  contended  by 
plaintUEs  In  error,  that  they  felt  tlut  the  de- 
jceaaed,  oa  aceonnt  of  his  prominence  and 
standing  flnandaliyt  and  on  account  of  the 
poverty  of  the  plaintiffs  in  error,  was  Impos- 
ing on  them;  that  be  bad  prevented  the  es- 
tabUsbment  of  a  public  highway  through 
the  commimlty  in  order  to  give  hln^  an  ex- 
cuse  for  driving  his  stock  through  their  in- 
dosures.  Many  hard  things  had  been  said 
pro  and  con. 

Upon  the  date  of  the  liomliide,  Norton  and 
certain  of  his  onployte  undertook  to  pass 
throng  the  farm  of  .the  Sootts  and  through 
the  gate  which  had  been  lotted  against  blm. 
They  drove  by  the  boose,  which  was  near  the 
gate,  and  asked  if  the  gate  was  locked.  Mrs. 
Scott  told  them  It  was,  and  that  they  oould 
not  pass  fliroa^  Norton  demanded  the 
key,  and  It  was  refused  him.  He  told  Mrs. 
Scott  that  if  she  didn't  give  him  the  key,  he 
woilld  take  the  gate  down,  and  that  he  was 
going  through;  that  attorneys  had  advised 
him  that  he  bad  a  right  to  go  through  the 
premises  when  he  desired.  T.  J.  Scott,  the 
tanshand,  was  not  at  the  house  at  the  time. 
The  deceased,  Norton,  came  upon  the  prem- 
ises armed  with  a  shotgun  loaded  with  buck- 
abot.  After  being  denied  tb»  luja  and  fbr- 


bidden  the  right  to  pass  through  tbe  gate 
and  across  the  farm,  deceased  directed  his 
employes  to  take  the  gate  down.  Some 
words  ensued  between  Mrs.  Scott,  the  de- 
ceased, and  one  of  his  employ^  At  about 
this  time  T.  J.  Scott  appeared  on  the  scrae 
and  asked  Norton  what  he  was  doing  there 
with  a  gun.  Mrs.  Scott  testified  that  she 
could  not  see  him,  but  heard  some  one  say, 
"Get  him  before  he  gets  to  the  house,"  and 
saw  Norton  point  his  gun  as  though  he  was 
attempting  to  shoot  her  husband,  whereupon 
she  seized  a  shotgun  loaded  with  bird  shot 
and  fired  In  the  direction  of  Norton,  some  of 
the  bird  shots  striking  him,  candor  sll|^t 
wounds.  Norton  fired  about  the  same  time 
the  buckshot  from  his  gun  wrecking  a  num- 
ber of  utensils  In  the  kitchen  where  MrsL 
iscott  was  standing,  one  of  the  shot  striking  a 
girl  who  was  working  at  the  place,  and  one 
striking  Mrs.  Scott  about  the  face. 

T.  J.  Scott  ran  to  the  house  and  met  the 
girl  who  was  wounded,  and  spoke  to  her: 
he  went  on  Into  the  house  and  Inquired  if 
Mrs.  Soott  was  hurt,  and  she  told  bim  some- 
thing bad  hit  her;  that  she  was  fedlng 
queer  and  was  dazed.  She  had  already  imt 
up  the  shotgun.  Mr.  Scott  passed  on  Into 
a  south  room  and  told  her  to  go  to  the  girl 
who  had  been  shot,  and  before  she  got  to 
where  the  girl  was,  she  heard  another  shot 
from  the  rear  of  the  house;  that  she  took 
the  girl  to  the  house  and  bandaged  her 
wounds. 

T.  3.  Scott  testlfled  that  he  was  down  at 
hla  spring  on  the  branch  getting  water  for 
some  calves;  that  he  spoke  to  Norton,  and 
asked  htm  what  he  was  doing  there  with  a 
gun,  and  walked  on  with  bis  back  towards 
Norton,  and  heard  two  shots;  that  there 
were  seme  trees  In  tbe  yard  and  he  could 
not  see  Norton;  tiu^  be  ran  to  the  gate, 
went  In  the  house,  saw  the  girl  standing 
with  her  arm  around  a  post,  and  asked  if 
she  was  hurt ;  that  be  ran  on  into  the  door 
and  never  stopped  until  he  looked  through 
the  bouse;  tiiat  be  looked  In  at  the  door 
and  throttgji  a  window  and  saw  Norton 
standing  with  his  gun  drawn  facing  the 
house;  that  he  could  not  hear  or  see  Mrs. 
Scott,  and  In  the  house  be  fbund  her  lean- 
ing against  a  middle  door,  and  asked  her 
if  she  was  hurt  She  said  scnnethlng  had 
bit  her  head,  but  ahe  could  not  find  Uood;« 
that  be  passed  on  tbnmgb  Into  another  mnnb, 
secured  tbe  rifle,  and  llred  out  of  the  win- 
dow. This  was  tbe  shot  that  killed  tiie  de- 
ceased. Tbe  shotgun  wound  was  insignifi- 
cant. 

The  proof  all  Indicates  that  BIra.  Scott  had 
put  up  tbe  shotgun  immediately  upon  firing 
tbe  first  shot  There  la  nothing  to  Indicate 
that  she  took  any  part  In  the  trouble  after 
she  was  struck  by  the  shot  from  Nortcn'a 
gun,  nor  that  she  counseled  or  encouraged 
any  participation  In  the  same  by  ber  bus* 
band. 

Tor  the  porpose  of  this  <vdnion,  tbe  <bllow> 
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lug  qnotation  tnm  tbe  examination  of  the 
platntlffa  in  error  la  qnoted  u  it  appeaia  In 

tbe  record: 

"By  Mr.  Henderson:  Q.  Un.  Scott,  7011  aa; 
you  occupied  that  place  about  11  yean?  A.  Tea, 
air.  Q.  During  all  of  that  time,  waa  Mr.  Scott 
occupying  the  adjMuIng  place?  A.  Yes.  six. 
Q.  Be  waa  there  when  ;oa  vent  there?  A. 
xea,  dr;  he  owned  that  plaoe  when  I  wtot 
there.  Q.  A  man  named  Brandenburg  made  the 
original  filing  on  the  place  you  now  occupy, 
didn't  he?  A  On  my  i^ace?  Q.  Tee.  A. 
Yes,  air.  Q.  When  yon  came  on  to  that  place, 
Mr.  Brandenburg  was  occopylBK  ttt  A.  Yes,  air; 
on  that  place.  <X  Is  that  the  place  you  first  filed 
on,  or  Old  yon  make  flliog  on  the  place  adjoin- 
ing  It  <m  ue  west?  A.  1  made  a  aettlemeat, 
Bot  a  fiUiw.  Q.  On  the  place  on  tbe  west?  A. 
Yes,  sir.  Q.  In  maUna  tbat  aettlemeat,  you 
and  Mr.  Brandenburg  had  a  tent  acroBs  tbe 
line,  half  on  your  place  and  half  on  his?  A. 
Yes,  air.  Q.  Yon  lived  thwe  wlA  him?  A. 
No,  air.  Q.  I4ved  there  in  tbe  test  with  him? 
A.  No,  Ox. 

"By  Mr.  niomat:  Object  to  that;  Incompe- 
tent, irrelevant,  and  immaterial. 

"By  the  Court :  Overruled. 

"By  Mr.  Tboinas:  Bxc^oo. 

"Bt  Mr.  HenderKHi:  Q.  How  l<nig  did  jtm 
and  Mr.  Brandemburg  Hve  there  In  tbe  tent? 

"By  Mr.  Thomas:  Objected  to  as  Bssuming 
a  fact  not  proven. 

"By  Mr.  Henderson:  Q.  How  long  did— how 
long  was  you  thure  while  Mr.  Brandenburg  oc- 
culted tbe  place?  A  He  didn't  occupy  my  place 
where  I  settled.  Q.  Where  did  yon  lettle? 
The  place  yon  are  on  or  tbe  one  west?  A  The 
one  west  Q.  Bnnd«iburg  was  oa  tbe  place 
tbat  you  are  on?  A.  Yes,  au:.  Q.  Just  bad  one 
tent  between  you?  A.  No,  sir.  Did  you  aay 
'Yes"  TO  'No' 7  A  I  said,  'No.*  O.  Where  waa 
Mr.  McGinley  dien?  A.  t  don't  know.  Q. 
He  was  tifing,  wasn't  be?  A.  I  don't  know. 
Q.  Yon  never  got  any  divorct  from  bim  until 
last  JanoatT?  A  Mo.  sir.  Q.  You  don't  know 
whe^N  he  la  dead  or  alive?  A.  I  do  not  Q. 
How  long  have  yon  been  separated  Croai  your 
busband  aiiown  as  McOinley  ? 

"By  Mr.  Thomai :  Objected  to  aa  inctnnpetent, 
irrelevant,  and  immaterial;  im^mpet  eroas-ex- 
amination. 

"By  tbe  Coort:  OvNTuled. 

"By  Mr.  Thomas:  Exception. 

"By  Mr.  Henderson:  Q.  Bead  the  quoatlon. 
(Question  readO  A.  Eleven  years.  Q.  LKd  you 
luive  Mr.  McOinley  when  yon  came  down  to 
tbia  place  with  Brandenburg? 

"By  Mr.  Thomas :  Objected  to ;  incompetent, 
irrelevant,  and  immaterial,  assuming  a  fact  not 
proven. 

"By  Mr.  HenderscHi:  Q.  I  will  ask  jron  if  you 
didn't  come  with  Brandenburg  from  up  in  Nortb- 
em  Oklahoma?  A.  I  did  not. 

"By  Mr.  Thomas:  Objected  to;  Incompetent, 
Irrelevant;  and  immaterial. 

"By  tbe  Court :  Overruled. 

"By  Mr.  Horoas:  Exception. 

"By  Mr.  Henderson:  Q.  Did  yon  leave  your 
basband  at  tbe  time  you  came  onto  this  laud 
«nt  there? 

"By  Mr.  Thomas :  Objected  to,  because  it  is 
incompetent,  irrelevant,  and  immaterial;  not 
proper  cross-examination. 

"By  the  Court :  Overruled. 

"By  Mr.  Thomas:  Exc^titm. 

"By  Mr.  Henderson:  Q.  Bead  the  onestion. 
(Question  readj  A.  Did  I  at  the  timer  Q.  Or 
about  tbe  time?  A  No.  Q.  You  was  not  fiving 
with  him  when  you  came  onto  this  land?  A  No. 
Q.  Mrs.  Scott,  1h)w  long  did  Mr,  Brandenbui^ 
occupy  this  quarter  aection  that  you  now  live 
on? 

*Vj  Mr.  lliomas:  Objected  t»;  ineompetmt, 
lirelevant,  and  inuaatarial;  not  proper  crosMz- 
amination. 


"By  the  Court:  Overruled. 

"By  Mr.  Thomas:  Exc«)tion. 

"By  Mr.  Henderson :  Q.  Read  the  question. 
(Question  read.) .  A.  Well,  he  owned  it  I  think 
three  years,  but  wasn't  there.  Q.  Were  you 
there  most  of  the  time  be  waa  on  it?  A.  He 
wasn't  thera  Q.  He  wasn't  there  tbe  three 
yeara?  A  Only  at  intervals.  Q.  At  intervals? 
Did  yon  aoguire  die  relinquishment  from  him  or 
from  his  heirs?  A.  From  his  heirs.  Q.  He  died 
at  Bowie,  Tex.  7  A  No,  sir.  Q.  Died  down  in 
Texas?  A.  So  I  understand.  Q.  Was  you  with 
him  at  his  death?  A.  I  waa  not 

"By  Mr.  Thomas:  Objected  to  because  it  is 
incompetrat,  irrelevant  and  Immaterial;  not 
proper  cross-examination. 

"By  tbe  Court:  Overruled. 

"By  Mr.  Thomas:  Exception. 

"By  Mr.  Henderson:  Q.  Didn't  yon  leave  tbe 
place  up  there  with  old  man  Brandoiburg  in  a 
wanm  just  prior  to  bis  death? 

"By  Mr.  iTiomas:  Wait  a  minute.  The  de- 
fendants object  incompetent*  irrelevant  and 
immaterial:  not  prt^er  croas-examination. 

"By  tbe  Gonrt:  Overmled. 

"By  Mr.  1%omaa:  Exception. 

"By  Mr.  Henderson :  Q.  Didn't  you  leave  the 
place  up  there  with  Mr.  Brandenburg  in  a 
wagon  Just  prior  to  his  death  and  start  to  Tex- 
as? A.  I  did  not  Q.  Didn't  you  leave  there  In 
a  wagon  with  him  ?  A.  No,  air.  Q.  Didn't  you 
go  down  to  Texas  and  was  with  him  at  his 
death?  A.  I  did  not  Q.  You  was  not  with 
him  at  any  ti^e  on  tliat  trip  to  Texas  when  be 
died?  A.  No,  air.  Q.  Waa  be  aay  relation  of 
yours?  A.  No,  sir.  Q.  How  long  bad  you 
known  blm  prior  to  the  time  yon  oame  onto 
this  land  up  here?  A.  Two  years,  I  think.  Q. 
Where  had  you  known  him? 

"By  Mr.  Thomas:  Hie  defendants  object  to 
tbat  for  tbe  same  reasMis,  incompetent  irrele- 
vant  and  immaterial;  not  proptx  cross-exami- 
nation. 

"By  the  Court:  Overruled. 

"By  Mr.  Thomas :  Exception. 

"A.  In  the  Cheyenne  country. 

"By  Mr.  Henderson:  Were  you  living  with 
Mr.  McOinley  when  you  first  met  Brandenburg? 

"By  Mr.  Thomas :  We  object ;  same  reason. 

"By  the  Court:  Overruled. 

"By  Mr.  Thomas:  Exception. 

"By  Mr.  Hoiderson:  Bead  the  question. 
(Onestion  readj  A.  Y«l  air.  Q.  How  long 
after  yon  bad  known  Brandenbiug  bad  you 
separated  from  McGinley? 

"By  Mr.  Thomas:   Same  objection. 

"By  the  Court :  Overruled. 

"By  Mr.  Thomas :  Exception. 

"By  Mr.  Henderson:  Q,  BiaA  the  question. 
(Question  read.)  A.  Well,  I  don't  know  exact- 
ly; I  couldn't  aay,  Q.  I  will  ask  you,  Mrs. 
Scott  if  it  is  not  a  fact  that  old  man  Branden- 
burg after  he  came  down  and  made  settlement 
on  tbis  land  went  back  to  the  Cheyenne  conn- 
try  and  brought  you  down  to  occupy  these  two 
pieces  of  land? 

"By  Mr.  Thomas :  Same  objection ;  incompe- 
tent, irrelevant  and  immaterial;  not  proper 
cross-examination. 

"By  the  Court :  Overruled. 

"By  Mr.  Thomas :  Exception. 

"By  Mr.  Henderson:  Q.  Bead  tbe  question. 
(Qufl^n  read)  A.  He  did  not  Q.  Who  did 
yon  cMne  Sown  bers  with  from  the  Cheyenne 
country? 

"By  Mr.  Thomas:  Same  objection. 

"By  tbe  Court :  Overruled. 

"By  Mr.  Tbomas :  Exception. 

"A.  Mr.  Reeeer.  Q.  Did  he  have  an;  claim 
out  there  about  this  land? 

"By  Mr.  Thomas:  Same  objection. 

"By  the  Court :  Overruled. 

"By  Mr.  Thomas:  Exceptitm. 

"By  Mr.  Henderstm :  Q.  Bead  it  (Question 
read.)  A.  He  was  living  on  that  land.  Q. 
WUidi  quarter  waa  ha  llvinf  tml  A.  Ur,  Bnu^ 
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denburg'a.  Q.  I4Ting  ^th  Brandenburg?  •  A. 
Tea,  rir.  Q.  Brandenburg  sent  bim  after  70a 
then? 

"67  Mr.  Ttioma«:  Objected  to;  aame  objec- 
tion. 

"By  the  Court :  OTermled.  ' 

Mr.  miomaa:  Exertion. 
"A.  I  dont  kn<w  that  he  did. 
"By  Mr.  Henderson:  Q.  How  came  yoa  to 
come  down  there?  What  oeeaiioned  your  com* 
inedowr.  there? 
%y  Mr.  Thomas:  Objected  to;  aame  reason. 
"By  the  Court :  Overruled. 
"By  Mr.  Thomas :  Bxcq>tion. 
"A.  I  came  to  locate  on  a  place;  to  get  a 
quarter  of  land. 

"By  Mr.  Henderson:  Q.  Had  Mr.  Branden- 
burg  advised  yon  about  the  place  or  informed 
you  where  to  come? 

"By  Mr,  Thomas:  Same  objection;  incompe- 
tent, irrelevant,  and  immaterial;    not  proper 
cross-examination.  ' 
"By  the  Court:  Overruled. 
"By  Mr.  Thomas:  Exception. 
"By  Mr.  Henderson:   Q.  Read  the  question. 
(Question  read.)   A.  He  told  me  there  was  va- 
cant land  down  there.   Q.  What  became  of  the 
quarter  of  land  you  filed  on  that  you  say  was 
west  of  the  ori^nal  Brandenburg  claim,  vest  of 
the  claim  you  five  on  now? 

'By  Mr.  Thomas:  Same  objection, 
'By  the  Court:  Overruled. 
'By  Mr.  l^KHofis:  Exception. 
'Q.  (Question  read.)    A.  It  is  stiU  tiiere. 
'By  A&.  Henderson :  Q.  Anybody  claiming  It? 
Did  you  sell  it?   A.  Yes,  sir.    Q.  Did  you  sell 
it?   A.  No,  sir.   Q.  Tou  never  got  a  filing  on 
it?  A.  No,  sir.   Q.  When  you  came  down  there 
and  first  resided  on  this  quarter  section  or  there 
in  that  neighborhood,  (Ad  man  Cartrlgbt  lived 
up  the  creek,  didn't  he?   A.  Tes,  sir.    Q.  Ton 
knew  him  then?   A.  I  knew  him  after  I  came 
down  there.    Q.  Has  Mr.  Scott's  house  always 
been  at  the  same  place  on  his  land  that  it  was 
at  the  time  of  the  hmnicide  right  at  the  corner 
next  to  your  house?  A.  Tes,  nr;  that  oue  haa 

S.  After  Mr.  Brandenburg  went  away  or  after 
B  death,  Mr.  Scott  boarded  with  you  from 
that  time  on.  didn't  he? 
"By  Mr.  Thomas:  Objected  to;  same  reason. 
"By  the  Court :  Overruled. 
"By  Mr.  Thomas :  E»xption. 
"Q.  (Question  read.)    A.  Taken  his  meala 
there.  , 

"By  Mr.  Henderson:  Q.  I  say  he  took  his 
meals  there  at  your  house?    A.  Part  of  the 
time.    Q.  Took  meals  there  most  of  the  time, 
didn't  he,  Mrs.  Scott?   A.  Tes,  the  majority  of 
the  tim^.    Q.  When  did  Brandenbun;  leave? 
How  many  years  now  has  he  been  goner 
"By  Mr.  miomaB :  Same  record. 
"By  the  Court:  Overruled. 
"By  Mr.  Th(Mi)as ;  Exception. 
"A.  Tou  mean  when  he  died?   Q.  Tes,  when 
did  he  die?   A.  It  was  in  1905.   Q.  Where  did 
he  die?    A.  I  have  been  informed  he  died  at 
Graham,  Tex.   I  don't  know.   Q.  Tou  say  Mr, 
Scott  has  been  living  at  the  house  boarding  with 
you  most  of  the  time  since  the  time  he  went 
away? 

"By  Mr.  Thomas:  Same  objection  j  let  the 
same  objection  go  to  all  of  these  questions. 

"By  the  Court :  Make  the  same  record. 

"By  Mr.  Henderson:  Q.  Tou  sa^  Mr.  Scott 
has  been  living  at  the  house  and  boarding  with 
you  most  of  tiie  time  since  Brandenburg  w*uit 
away?  A.  Part  of  the  time.  Q.  Any  cme  live 
with  Mr.  Scott?  A.  Te^  dr.  Q.  Who  lived 
there  with  him?  A.  Different  ones.  Q,  Can 
you  name  any  of  them?  A.  Tes,  sir.  Q.  Who 
is  that?  A.  Archie  Oaks.  Q.  Archie  Oaka?  A. 
Tes,  sir;  one  year.  Q.  Who  dse?  A.  Joe  Tay- 
lor one  season,  and  oifFerent  other  hands  that 
have  been  there.  Q.  Most  of  the  time  nobody 
there  but  yon  and  him?  A.  Ho,  rir.  Q.  Nobody 
there  with  yont    A.  Tea,  sir.    Q.  Who  lived 


with  yon?  A.  Different  nus.  Q.  Uta.  Soott, 
who  uved  there  with  you  at  kov  time  since 
Brandenburg  wait  away?  A.  Wdl,  the  first 
one  was— 

"By  BCr.  Thomas:  Objected  t6i  same  objeo 

tion. 

"By  the  Court:  Overruled. 
"By  Mr.  niomas:  Exception,** 

A  similar  cros8-«xamiDatloD  InTolTliig  the 
pTevlouB  married  life  of  the  itetntlfF  In  er- 
ror T.  J.  Scott  was  indulged  in,  bnt  not  as  ex- 
tensively. The  court  gave  a  lengthy  diai^ 
in  submitting  the  case  to  the  jniy;  many 
paragraphs  are  complained  of. 

Counsel  for  plaintiffs  In  error  contend  that 
the  evidence  is  insufflclent  to  warrant  the 
verdict ;  that  the  cross-examination  above  set 
forth  was  prejudicial  to  the  substantial 
rights  of  the  plaintiffs  in  error  and  deprived 
them  of  that  fair  and  Impartial  trial  guaran- 
teed by  the  law  of  the  land;  and  that  the 
instructions  of  the  court  are  erroneous,  and 
do  not  fairly  submit  the  issues  to  the  jury. 

[1]  In  the  first  place,  the  evidence  is  such 
that  the  jury  would  have  been  warranted  la 
retomtng  a  verdict  of  not  guUty  as  to  Mrs. 
Scott  In  fact,  it  Is  doubtful  if,  under  the 
proof,  a  case  was  made  against  her.  No- 
where In  the  record  Is  It  indicated  that  the 
state  tried  this  case  on  the  theory  that  there 
was  a  conspiracy  between  T.  J.  Scott  and 
wife  to  murder  the  deceased.  The  instruc- 
tions of  the  court  did  not  submit  any  such  is- 
sue. There  is  no  controversy  over  the  fact 
that  the  shot  fired  by  T.  J.  Scott  resulted  in 
the  death  of  Norton.  All  of  the  testimony 
Indicates  that  Mrs.  Scott  was  not  a  partici- 
pant by  word  or  act  in  the  conduct  of  T.  J. 
Scott  In  the  firing  of  this  shot.  The  court 
gave  no  clear  charge,  which  fairly  submitted 
that  phase  of  the  case  to  the  jury.  There 
being  no  charge  submitted  as  to  a  conspiracy 
theory,  and  no  contention  of  that  kind  made 
on  behalf  of  the  state,  in  our  judgment,  the 
verdict  was  not  correct  as  to  her.  The  bird 
shot  wound  was  hardly  serious  oiongh  to  be 
called  a  wound,  and  oonld  not  have  contrlh- 
nted  to  the  deatJi  of  Norton.  Unless  there 
was  a  conspiracy  between  the  plaintiffs  in 
error  to  murder  Norton,  thai  the  judgment 
should  not  have  been  rendered  against  Mrs. 
Spott  convicting  her  on  the  Information  charg- 
ing murder.  If  the  parties  bad  been  acting 
together  under  an  agreement  to  accomplish 
the  death  of  Norton,  the  case  would  be  differ- 
ent, but  the  record  does  not  Indicate  any 
such  conspiracy.  The  proof  on  behalf  of  the 
state  does  not  disclose  any  such  arrange- 
ment Annie  E.  Scott  shot  Norton  with  bird 
shot  and  withdrew  from  the  conflict.  This  Is 
clear  beyond  question.  T.  J.  Scott  came  up- 
on the  scene  under  conditions  heretofore  re- 
ferred to  and  fired  the  fatal  shot 

[S]  He  was  entlUed  to  have  his  theory  of 
the  case  submitted  to  the  jury  under  this 
state  of  the  case,  and  without  being  burden- 
ed with  an  instruction  which  Unked  his  de- 
fense  inseparably  with  the  hostile  acts  charg- 
ed against  Mrs.  Scott  even  before  any  coo- 
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flkt  hftd  occurred.  The  InstrvctlonB  are  bur- 
dened witii  the  idea  that  the  two  deCendanta 
killed  Norttm,  whereas,  waSer  fhe  ttOtM,  im- 
qnestionably,  Scott  flzefl  the  fatal  shot  and 
Mis.  Scott  had  withdrawn  from  the  conflkt. 
The  record  does  not  disclose  that  these  par- 
ties were  guilty  of  any  wrongfal  conduct 
when  acting  together,  which  should  have  been 
determined  by  this  tzlaL  If  these  paztleB 
Were  net  guilty  of  oonaplraay  to  murder  Nor- 
txm,  Okcn  Mrs.  Scott  lAoald  hare  been  tried 
for  a  different  offense  and  Scott  tor  the  mur- 
der. The  tttstmetioDs  do  not  fairly  sobsait 
the  Issues.  - 

[2,  t]  ThA  croM-examination  sM  tovtb  was 
wholly  unwarranted  and  InexcusiAle.  This 
court  has  lud  occadon  to  discuss  conduct  of 
this  kind  on  the  part  of  the  trial  court  and 
proaecnting  officer  heretofore.  Bee  Rogers  t. 
State.  8  Okl.  Gr.  220,  127  Pac.  880^  Watmn 
T.  SUte,  7  OkL  Cr.  680.  124  Pae.  UOl.  and 
Beams  r.  State,  12  Okl.  Cr.  — ,  167  Pac  278. 

[4]  In  the  Reams  Case,  recently  decided 
fay  this  court,  the  proposition  presented  by 
the  cross-examination  here  exposed  was  held 
prejudicial  and  reversible  error.  The  error 
is  more  aggraTated  In  the  case  at  bar  than 
In  the  Beams  Case. 

The  Judgment  is  reTeraed,  and  the  cause 
remanded. 

DOyi^i  P.  J,,  and  BBETT,  X,  concur. 


HUFVIKB  T.  STATE.    (No.  A-2263.) 
(Otiminal  Ooort  of  Appeals  of  Oklahoma. 
Mandi  24,  1917.) 

(8i/ttdbiu  Int  *h«  CtmrtJ 

PBBTnsT  «=3ll(l)  —  MatvbiaziItt  of  TEsn- 
uonT. 

To  constitnteperjary  under  the  common  law 
or  our  statute  (Rev.  Laws  1910,  f  2211),  the 
fiUie  testimony  must  be  material  to  some  is- 
sue or  question  in  controvers?,  hence,  where 
there  is  no  issue  pending  or  question  in  contro- 
versy, a  statement  under  oath,  althonfiAi  it  be 
false,  cannot  be  made  the  basis  oi  a  diarge  of 
perjury. 

[Ed.  Notflb— For  other  eaata,  see  FMjury,  Gent. 
Dig.  I  38.] 

Error  from  District  Court,  Tillman  Coun- 
ty ;  Frank  Mathews,  Judge. 

Henry  Hufflne  was  convicted  of  perjury, 
and  he  brings  error.  Beversed  and  remand- 
ed, with  dlrecticms  to  dismiss  the  case. 

Mounts  St  Davis,  of  Frederick,  for  plain- 
tiff in  error.  B.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

BBBTT,  J.  Plaintiff  In  error,  Henry  Huf- 
flne, was  cmvlcted  of  perjury,  and  sexitenced 
to  serve  one  year  and  one  day  In  the  peui- 
tentiary.  This  charge  ot  perjury  was  baaed 
upon  testimony  glvMi  by  plaintiff  In  error  in 
a  court  ct  inquiry  held  by  the  county  Judge 
of  Tillman  county  on  the  18th  day  of  August, 
1913.   In  diat  cosrt  of  inquiry  ,  the  plaintiff 


in  eircnr  was  asked,  tf  hs  purchased  any 
whisky  of  Jos  Bodge  on  the  nii^t  of  August 
16,  1918.  And  he  answered  that  he  did  not 
In  the  trial  of  the  case  at  bar  there  wan 
mudi  evidence  offered  on  behalf  of  the  state 
to  show  that  the  plaintiff  Ia  error  did  pur- 
diase  a  quart  <tf  whisky  of  Joe  Hodge  on  tibe 
night  of  the  letli,  and  that  consequently  his 
statement  befbre  the  court  of  inquiry  was 
falsa 

The  {Oaintlff  in  error  attonpted  to  explain 
that  be  had  only  conditionally  bargained 
with  Hodge  for  a  quart  ot  whisky,  but  that 
he  refused  to  acQWt  it.  on  account  of  its  qual- 
ity, and  that  the  sale  waa  therefore  aev» 
conaommated.  But  ondw  the  record  it  wlU 
be  unnecessary  to  go  into  the  issues  raised 
by  these  &cts ;  for  the  state  proved  that  on 
August  1701,  the  day  Juat  preceding  this 
court  of  inquiry.  Hodge  pleaded  guUty  to  tlie 
charge  of  selling  this  whisky  to  the  plaintiff 
in  error.  On  direct  examination  on  this  ques- 
tion Hodge  testified  that  he  was  .first  taken 
before  the  city  court,  and  he  .was  asked  by 
the  county  attiwney: 

"Q.  When  was  it  with  respect  to  the  tlpie  you 
Boli  this  whisky?  A.  The  next  day.  Q.  what 
did  they  charge  yon  with?  A.  Selling  whisky. 
Q.  This  transaction  you  have  testified  about? 
A.  Yes,  sir.  Q.  Did  you  enter  a  plea  at  that 
time  In  that  oourfc?  A.  Xe&  «r;  I  pleaded 
guilty,  Q.  Did  you  pay  a  finer  A.  Tea,  sir.*' 

And  on  cross-examination  he  says  they 
then  toob  him  to  the  county  attorney,  and 
he  was  aslced: 

"Q.  Did  they  file  a  case  against  you  in  the 
county  court?  A.  Yea,  sir.  Q.  You  pleaded 
guilty  to  that  charge,  didn't  you?  A.  Yes,  sir." 

At  the  coDClualon  of  the  state's  evidence 
the  plaintiff  in  error  Interposed  a  demurrer 
to  the  evidence;  one  of  the  grounds  of  the 
demurrer  belDg  that  the  state's  evidence 
showed  tluit  the  testimony  given  by  the  plain- 
tiff In  error  in  the  court  of  inquiry  was  not 
material  to  any  issue.  The  demurrer  was 
overruled ;  and  that  ruling  of  the  court  Is 
assigned  as  error.  And  we  think  the  assign- 
ment is  well  taken. 

When  Hodge  pleaded  guilty  to  selling  the 
plaintiff  in  error  this  whisky,  that  foreclosed 
any  issue  on  that  question.  The  plaintiff  in 
error's  testimony  could  not  affect  the  status 
of  Hodge  or  the  state.  Hence  It  was  Imma- 
terial to  the  state,  or  to  Hodge,  as  to  wheth- 
er the  plaintiff  In  error  testified  that  he  did 
or  did  not  purchase  the  whisky.  There  was 
no  controversy  between  the  state  and  Hodge 
on  that  question ;  no  issue  which  the  plain- 
tiff in  error's  testimony  could  affect,  either 
one  way  or  the  other;  consequently  his  tes- 
timony was  wholly  immaterial  to  the  legal 
status  or  rights  of  any  oae.  And  under  the 
law,  even  though  his  statement  was  false,  un- 
der these  conditions,  it  would  not  ctmstltute 
peijury. 

Our  statute  (Revised  Laws  19U0,  |  2211)  in 
defining  pwluiy,  among  odier  thingn,  says: 


or  oUmt  easM  w»t  sauM  tivlo  and  KBnc-NUHBBB  la  aU  Kar-Viuahmi  Dlcwt^  aiid.Xwl«« 


Digitized  by 


Google 


168  PAOXFIO  SWfOBTEia 


(OU. 


A  penon  under  oath  diat  *Srfllfidl7  and  con- 
trary to  socb  oath,  itatea  any  material  matter 
which  he  ksowa  to  be  false,  Is  guilty  of  per- 
jury." 

And  section  2216  says: 

"It  is  no  defense  to  a  prosecatton  for  perjury 
that  the  accused  did  not  know  the  materiality 
of  the  false  statement  made  by  bim;  or  that 
it  did  not  in  fact  afCect  the  proceeding  in  or  for 
which  it  was  made.  It  is  sufficient  that  it  was 
material,  and  might  have  been  used  to  affect 
such  proceeding." 

In  the  Instant  case  at  the  time  the  false 
testimony  was  given  there  Was  no  proceeding 
either  pending  or  in  contemplation  which  the 
testimony  of  plaintiff  In  error  conid  affect  or 
In  the  determination  of  which  It  conld  be 
made  material.  The  legal  statas  of  Hodge 
and  the  rights  of  the  state  bad  already  been 
fixed  and  determined  by  Hodge's  plea  of 
guilty.  There  was  nothing  left  to  try.  Nei- 
ther Hodge  nor  the  state  could  be  either 
helped  or  hurt  or  in  any  way  affected  by 
what  the  plaintiff  In  error  would  testify  con- 
cerning the  transaction  to  which  Hodge  had 
already  pleaded  gnilty. 

There  are  other  assignments,  but,  as  the 
case  must  be  reversed  for  the  reason  above 
stated,  we  deem  It  unnecessary  to  consider 
the  matt«:  further. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  ^th  directions  to  dismiss  ttae 
case. 

DOYLB,  P.  3.,  mud  ABMSTBONO,  J.,  con- 
cur. 


FLOWERS  V.   STATE.     (No.  A-2267.)* 

(CMmlnal  Court  of  Appeals  of  Oklahoma. 
March  20, 1917.) 

(BvUabut  by  the  Courts 

1.  PmvDsr  «s»12— Oath— VioUTion. 

A  witness,  sworn  to  tell  the  truth  and  the 
whole  truth,  violates  hig  oath  if  be  knowingly, 
willfully,  and  corruptly  conceals  any  part  of 
the  tmtb,  material  to  the  issue,  coDceming 
which  he  is  questioned.  For  a  half  truth  does 
not  fulfill  Uie  requirements  of  his  oath,  and  con- 
stitutes perjury  of  the  most  dangerous  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Perjury,  OenL 
Dig.  SI  55-61,] 

2.  Pesjubt   «s>3S<1)  —  ETiniHOB  —  Sunn- 

CIBNCT. 

The  evidence  ezamitaed.  and  AeU' that  the 
Bopellant'e  own  testimony  is  tantamount  to  a 
plea  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent. 
Dig.  S  117.1 

Error  from  District  Court,  Wagoner  Conn- 
ty ;  £.  C.  Allen,  Judge. 

Eugene  Flower*  was  convicted  of  perjorjr, 
and  lie  brings  error.  Affirmed. 

P.  B.  Beed.  of  Wagoner,  for  plaintiff  In  er- 
ror. R.  McMillan,  Aast  Atty.  Gen.,  for  the 
State. 

BBBTT,  3.  ta  tUe  caae  the  plalnUfl  in 
error,  wbinn  we  BhaU  call  defendant,  as  be 


aptwared  In  ttie  lowvt'  conct,  waa  conTfcled 
of  perjury  and  asntenced  to  serve  six  montba 
in  the  penitMitlary.  The  defendant  was  a 
d^uty  sheriff  of  Wagoner  count?.  And  a 
large  quantity  of  whisky  and  aplrltnous  Uq- 
nor  had  been  seized  from  time  to  time  by  the 
officers,  and  securely  locked  up  in  a  cell  in 
the  county  Jail.  And  from  the  record  It  ap- 
pears that  3.  B.  Long,  sboiff  of  the  county, 
through  other  parties,  corruptly  and  surrepti- 
tiously sold  this  liquor  to  <Mie  Stndevant; 
and  on  the  night  of  June  10,  1811,  arranged 
for  It  to  be  secretly  delivered  to  hbn.  There 
were  two  wagonloads  of  the  liquor,  and  Stn- 
devant paid  ?8T0  for  it.  The  defendant  waa 
called  before  the  grand  Jury  later,  to  gtre  in- 
formation as  to  what  he  knew  about  this 
transaction,  and  denied  any  knowledge  what- 
ever concerning  it,  and  further  stated  that  he 
knew' of  no  one  that  did'  know  anything 
about  It  And  this  charge  of  perjury  is  based 
upon  bis  testimony  before  the  grand  Jury. 

The  material  facts  relied  upon  by  the  state 
to  prove  that  the  defendant  swore  falsely 
before  the  grand  Jury  are:  That  on  the  nl|^ 
the  whisky  was  taken  from  the  Jail,  BUI  Con- 
ner*, the  party  employed  to  take  it  from  the 
jail,  and  deliver  It  to  Studevant,  came  to  the 
d^Sendant's  house,  and  asked  him  if  every- 
thing was  all  right;  and  he  answered  tt 
was.  And  Conners  testlfled  that  only  two  or 
three  days  before  that  he  had  had  a  convex 
satlon  with  the  defendant,  with  reference  to 
getting  this  whisky.  The  next  morning  Con- 
ners, while  on  his  way  to  the  residence  of 
Studevant  to  collect  for  the  whisky,  met  the 
defendant,  who  was  on  bis  way  to  town,  and 
told  him  that  he  was  then  going  after  the 
money  for  tiie  whisky,  to  which  the  defend- 
ant replied:  "All  right,  I  will  be  back  after 
a  bit,"  After  collecting  ttae  money  Conners 
r^urned  to  his  own  home;  and  the  defend- 
ant later  went  there,  and  received  the  9370 
and  gave  f  100  of  tt  back  to  Conners  and  put 
the  other  f 270  in  his  pocket  and  left  The 
defendant  met  the  sheriff  on.  the  street  be- 
fore reaching  the  courthouse,  and  banded 
htm  the  roll  of  money,  and  the  sheriff  took 
$2S  from  the  roll  of  bills,  and  gave  it  to  the 
defendant,  and  tol<:  him  to  hand  It  to  Olmr- 
ley  Smith,  the  undersherlff. 

The  defendant,  as  a  witness  in  his  own  be- 
half, denied  some  of  the  details,  as  testified 
to  by  the  witnesses  for  the  state,  but  admit- 
ted that  Conners  gave  him  the  roll  of  green- 
backs, and  told  him  to  give  It  to  the  sheriff. 
But  he  says  that  when  Conners  gave  him  the 
money,  be  "was  dumfounded,"  bnt  did  not 
make  any  inqnliy  as  to  wbat  it  waa  for,  <s 
where  tt  came  fnmi,  but  only  sakt,  "Bill,  yon 
go  and  make  that  delivery  to  Jim  I^og."  He 
admitted  that  he  then  took  the  money,  and 
deUvered  U  to  ttae  sheriff,  and  said,  '"Here, 
Mr.  Long,  are  your  keys,  and  this  money 
ttaat  BUI  Conners  told  me  to  gite  yon."  And 
tae  says.  "I  lodked  him  rUlM  straight  In  the 
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eye,  and  Jim  Under  daetod  bis  bead  and 
smiled."  And  tb&t  when  be  turned  to  walk 
off,  "Jim  says  'Walt  a  minute,'  and  called  me 
back,  and  tore  off  two  tens  and  a  five,  and 
aays,  'Give  this  to  Charley  Smith,*  and  I  did 
It"  And  Charley  Smith  took  the  mtmey 
without  any  appearance  of  b^ni;  domfound- 
ed,  and  even  without  a  question  or  a  smile. 
There  are  many  other  incidents,  proven  by 
the  state  and  admitted  by  the  defendant,  that 
show  be  swore  falsely  before  the  grand  Jury. 

[1]  1.  But  with  these  facts  locked  up  in 
his  breast,  the  defendant  went  before  the 
grand  Jury,  and  testified  that  he  had  no 
knowledge  of  the  sale  of  this  llauor,  and  did 
not  know  of  any  one  that  had  anything  to 
do  with  it,  or  knew  anythlog  about  it,  and 
on  the  trial  of  this  case  tries  to  Justify  that 
statem^  on  the  grounds:  First,  that  be  was 
not  personally  present  when  the  deal  was 
made,  and  consequently  bad  no  personal 
knowledge  of  its  details;  and,  second,  that 
the  grand  Jury  did  not  ask  blm  spedflcally 
about  Conners  coming  to  his  house  that 
night,  or  about  the  roll  of  money  delivered  by 
Conners  to  him,  and  then  by  him  to  the 
sheriff,  but  says,  "If  they  had  asked  me  these 
questions,  I  certainly  would  have  told  them 
along  with  other  stufT  too  numerous  to  men- 
tion;" for,  he  says,  "Tills  ain't  a  starting 
point."  Bnt  the  defendant  knew,  that  the 
oatb  he  took  was  to  tell  the  truth  and  the 
whole  truth.  And  he  knew  tliat  in  conceal- 
ing these  facts  he  was  vlc^tlng  that  oath. 
He  knew  that  these  facts  were  material  to 
the  Issue  under  InTestigatlon,  and  that  they 
were  concealed  in  his  own  breast,  and  be 
knew  that  it  was  because  the  grand  Jury  did 
not  know  these  facts  that  th^  had  called 
upon  him,  and  asked  him  for  whatever  infor- 
mation he  had,  or  if  he  did  not  know  before, 
perhaps  he  will  learn  that  a  half  truth  does 
not  fulflU  the  requirements  of  his  oatb.  It 
does  in  mx»t  instances  amount  to  a  falsehood, 
and  is  the  most  dangerous  character  of  per- 
jury, and  under  that  oath  no  man  has  the 
right  to  willfully,  knowingly,  and  corruptly 
suppress  any  part  of  the  trath,  amterlal  to 
the  issue,  concerning  which  ue  is  questioned. 

[2]  2.  Besides,  the  defendant  swore  posi- 
tively that  he  knew  nothing  about  the  matter 
under  investigation,  and  his  own  testimony 
in  this  case  shows  that  he  had  concealed  In 
Ills  breast  the  exact  information  the  grand 
Jury  were  seeking,  and  which,  under  bis  oath 
and  the  questions  asked.  It  was  his  duty  to 
have  divulged.  A  plainer  case  of  perjury 
could  not  have  been  made.  And  the  defend- 
ant's own  testimony  is  tantamount  to  a  plea 
of  guUty. 

We  have  carefully  read  the  briefs  and  the 
entire  record,  and  think  the  only  serious  mis- 


take made  was  in  tbe  extremely  small  penal- 
ty Imposed  np<m  the  defendant  by  the  iui7> 
for  one  ct  the  most  dangerous  and  detestaUe 
of  crimes. 
The  Judgment  Is  therefore  affirmed. 

DOYLE.  P.  X,  and  ARMSTRONG,  J.,  con- 
car. 


RHOADES  V.  NESS.  (No.  8734.) 
(Supreme  Court  of  Montana.    Feb.  24,  1917.) 

1,  Appeal  and  Ebbor  «=»856(5)  —  ArFisu- 

ANCB— OBDEB  GftANTlNO  NKW  TBIAL. 

A  general  order  granting  a  motion  for  new 
trial,  made  upon  all  the  statutory  grounds,  ex- 
cept that  the  verdict  was  against  the  law,  must 
be  affirmed,  if  justifialde  on  any  one  of  the 
grounds  stated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  3408,  3410,  3423,  §424.1 

2.  Appeal  aivd  Ebbob  «s>07T(1)_—  Disobe- 

TION  OF  LOWKB  OOTTM^NbW  TBIAI.. 
Upon  conflicting  testimony,  the  granting  or 
refusal  of  a  new  tnal  Is  within  the  trial  court's 
sound  legal  Mliacretlon. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  |  3860.] 

Appeal  from  iMstrict  Court,  Cascade  Comi- 
ty ;  J.  B.  Leslie.  Judge. 

Action  by  B.  L.  Bhoades  against  J.  O. 
Ness.  From  an  order  granting  a  motion  for 
new  trial,  plaintiff  appeals.  Affirmed. 

W.  F.  CLeary  and  R.  J.  Reynolds,  both  of 
Great  Falls,  for  appellant  J.  W.  Speer  and 
J.  A.  Kaufman,  both  of  Great  Falls,  for  re- 
spondent. 

SANNER.  J.  [1,2]  Appeal  by  plaintiff 
from  an  order  granting  a  motion  for  new 
trial.  The  motion  was  made  upon  all  the 
statutory  grounds,  save  only  that  the  verdict 
is  against  law,  and  the  order  sustaining  It  is 
a  general  one.  We  must  therefore  affirm  thie 
order  if  It  can  be  Justified  upon  any  of 
the  grounds  assigned  in  the  motion.  Rey- 
nolds V.  Jones  et  al„  63  Mont  — 163  Pac. 
468;  Scott  V.  Waggoner,  48  Mont  636,  139 
Pac  454,  L.  R  A.  J^160,  491.  The  issue 
was  whether  there  had  been  an  account  stat- 
ed between  the  parties,  and  the  record  shows 
a  cMitlnaous  conflict  of  evidence  up<m  that 
Issue.  It  must  be  taken  as  settled  that  where 
the  evidence  Is  conflicting,  the  granting  or  re- 
fusal of  a  new  trial  Is  within  the  sound  le- 
gal discretion  of  the  trial  court.  Reynolds  v. 
Jones  et  al.,  supra;  Walsh  T.  Conrad,  86 
Mont  68,  88  Pac.  666. 

The  order  is  afllimed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAT,  J., 
concur. 
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80BENSON  T.  NOBTHBRN  PAO.  BY.  00. 
(Ko.  STSSu) 

(Supreme.  Court  of  Montana.   Feb.  19,  1917.) 

1.  Mastkb  and  Sebtant  «=»204(2)— Fkdkeai, 
Emplotebs'  Liabiutt  Act— Effect, 

The  federal  Employers'  Liability  Act  (Act 
AprU  22,  1908,  c.  149,  §  4,  35  Stat.  66  [U.  S. 
Comp.  St  1918,  i  8660]),  removes  from  employer 
defense  of  assamption  of  rink  where  violation 
of  federal  statute  enacted  for  safety  of  employes 
eontribate«  to  injury,  bat  tbe  defense  may  be 
interposed  as  a  bar  in  an  action  for  injury  or 
death  of  employ*  caused  by  a  hazard  incident 
to  the  pr.rticular  business  or  even  when  tbe  la- 
jury  results  from  the  master's  negligaice,  ix  the 
employ*  ia  aware  of  tbe  increased  hazard  bo 
caused,  or  it  i»  bo  obvioaa  that  an  ordinarily 
prudent  person  would  have  observed  or  appre- 
ciated it 

pQd.  Note.— For.  other  casea,  see  Master  and 
Servant,  Cent  Dig.  I  545.] 

2.  Mabteb  and  Sebtant  «»222(1)— Fedebal 
Emplo tees'  Liabilitt  Act— Obedience  to 
Obdbbs— AssnxpTioN  or  Risk. 

Id  action  under  federal  Employers'  Liabili- 
ty Act  for  injuries  to  section  hand,  the  fact  that 
tne  employ*  did  the  act  reeolting  in  hia  Injury 
in.  obedience  to  the  express  order  of  a  foremen 
is  not  decisive,  since  it  is  tbe  master's  right  to 
give  orders  and  the  employe's  duty  to  obey,  un- 
less be  may  reasonably  believe  that  obedience 
will  cause  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1  648.] 

3.  Mabteb  and  Sebvant  «s»205(1)— Injubies 
TO  Servant— Reliance  oh  Masteb's  Cabe. 

An  employ^  has  the  rigbt  to  assume  that  the 
master  has  used  due  diligeoce  to  perform  all 
primary  duties  incumbent  upon  him  when  he  as- 
signs the  employ^  8  dut7  to  be  performed. 

[Ed.  NotGL— For  other  caaea,  Me  Meatcr  and 
Servant,  Cent  Dig.  I  B47.] 

4.  MA9TEB  AMD  SEBVANT  <S=>256(1)  — iNXDBIEfl 

TO  Sebvant— Cause  of  Action. 
Allegations  Qiat  a  section  hand  was  order- 
ed to  help  change  rails,  and  in  lifting  a  rail  with 
three  others  was  Injured  by  reason  of  its  great 
weii^t,  and  because  of  the  master's  negligence 
fa  providing  only  three  men,  when  six  or  eight 
should  have  been  nsed,  and  that  plaintiff  bad  no 
experience  with  such  work,  as  the  foreman 
knew,  states  a  prima  fade  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  800;.] 

5.  Masteb  and  SebvaVt  «»285(13)  —  Inju- 
EiEs  TO  Sebvant— Evidence— SuFFiciENCT. 

Evidence  A«U  sufficient  to  carry  to  the  jury 
the  case  of  a  section  baad  who  was  injured 
while  lifting  a  heavy  rail  in  doing  track  repairs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  IOCS.] 

6.  Mabiu  and  Sbbtaht  «=»21T(1>— Injubw 
to  Sebvant— Abbumption  of  Risk. 

Actual  ignorance  on  the  part  of  a  servant 
of  tbe  particular  risk  wiU  not  relieve  him  from 
the  imputation  of  assumption  of  risk,  unless 
his  ignorance  is  excusable  or  the  hazard  re- 
quires knowledge  or  judgment  not  possessed  by 
a  man  of  ordinary  observation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  574.] 

7.  Mastkb  and  Sebvant  «=s»222(l)— Injijbjes 
TO  Sebvant— pBoxiMAXB  Oadse. 

Where  a  section  band  with  tiiree  others  was 
ordered  to  lift  a  rail  for  which  work  eight  mm 
should  have  been  nsed,  and  was  Injured  thereby, 


the  proximate  cause  of  Us  injury  was  Us  fow 

man's  order. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent,  Dig.  |  648.] 

8.  Masteb  and  Sebvant  «s»285(13)  —  Injti- 
BiEs  to  Sebvant— Assumption  or  Rise— 
QcxsnoN  roB  Jitbt. 

The  mere  fact  that  plaintiff  with  three  oth- 
ers had  just  lifted  a  heavy  rail  did  not  impute 
to  him  knowledge,  as  a  matter  of  law,  that  an- 
other rail  of  the  same  size  and  weiriit  was  too 
heavy  for  three  men  to  lift  in  a  dinerent  place 
and  to  a  different  height 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1063.] 

9.  Mabteb  and  Sebvant  «=>101,  102(1)— Ik- 
JCBiES  TO  Sebvant— Sate  Appi-iancbb. 

The  master  must  not  only  provide  safe  ai^ 
pliances  in  the  first  place,  but  must  maintain 
them  during  the  progress  of  tbe  work,  and  the 
obligation  is  not  relaxed  at  any  time,  unless  the 
servant  knovdngly  assumes  the  rislc 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  136.  171.  178,  179.] 

Apijeal  from  District  Court,  Gallatin  Cotui* 
ty ;  Ben  B.  Law,  Judge. 

Action  by  William  Sorenson  against  tbe 
Northern  Pacific  Railway  Company.  From 
a  judgment  for  j^alntlfF,  and  order  denyliw 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 

W.  s.  Hartman,  of  Bomnan,  and  Onnii, 
Rasdk  &  UaU,  of  Helena,  for  aiq>eUaiit. 
Keister  &  Bath,  of  Boaeman,  for  Teowndeiit. 

BRANTLX,  a  3.  Plalntifl  bronght  tiUa 
Bictl<Hi  to  recover  damages  for  a  personal  In* 
jury  snffoed  by  blm  during  the  course  of 
his  employment  as  a  section  band.  Tbe 
coiiq>laint  alleges  in  substance  that  while  be 
was  in  the  employ  of  def«idant  and  under 
the  Immediate  direction  of  its  foreman,  Man- 
uel Pearson,  whom  be  was  bound  to  obey. 
It  became  plaintitTs  duty  to  assist  In  lltttng 
a  heavy  rail  tben  lying  on  the  ground  near 
the  track  of  defoidant ;  that  the  rail  was  30 
feet  In  length  and  we^^ied  about 890  poonds: 
that  it  was  to  be  lifted  from  the  ground  to 
and  npon  a  hand  car  to  a  height  of  approxi- 
mately 8  f6et;  that  to  lift  soch  a  rail  re* 
quires  from  six  to  eight  aMe-bodled  strong 
men ;  that  this  fact  was  well  known  to  the 
defendant  and  its  foreman,  or  ought  to  have 
been  known  to  them,  bnt  was  not  known  to 
plaintiff;  that  it  was  defendant's  doty,  In 
the  exercise  of  reasonable  care,  to  fumMi 
a  sufficient  number  of  men  to  lift  the  rail 
so  that  plaintiff  would  not  be  exposed  to 
danger  In  the  performance  of  his  duty ;  that 
defendant  failed  to  perform  Its  duty  in  this 
behalf ;  that  knowing  that  from  six  to  ^gfat 
able-bodied  strong  men  were  necessary  for 
that  purpose.  It  furnished  only  two  men  be- 
side the  plaintiff  to  do  the  work;  that  this 
number  was  Insufficient;  that  the  plaintiff 
had  never  had  any  exi>erieuce  In  lifting 
rails;  that  this  fact  was  known  to  defend- 
ant, and  that,  throui^  tbe  negligence  of  de- 
fendant in  ftlUng.  to  furnish  mon^  men 
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and  Willie  plalntlfl  was  assigting  to  lift  the 
rail,  he  suffered  the  Injary  complained  c^. 
Defendant's  general  demurrer  having  been 
oTemiled,  It  answered  denying  the  negli- 
gence charged  and  alleging  afflrmatir^  that 
plaintiff  assumed  the  risk.  There  was  issue 
by  ret^y.  The  plaintiff  had  verdict  and  Judg- 
ment The  cause  is  before  this  court  upon 
appeals  from  the  Judgment  and  an  order 
denying  defendant's  motion  for  a  new  trial. 

principal  (luestlons  submitted  are, 
whether  the  complaint  discloses  upon  its  face 
that  plaintiff  assumed  the  ride,  and  wheth- 
er, if  It  does,  the  evidence  discloses  that  he 
did  so. 

There  Is  a  tunnel  on  the  line  of  defend- 
ant's road  to  the  east  of  Bozeman,  In  Galla- 
tin county.  In  this  tunnel  and  near  the  por- 
tal towards  Bozeman  a  rail  In  the  track  had 
Income  defective,  and  It  was  necessary  to 
replace  it  with  a,  new  one.  The  plaintiff 
with  two  ctheta,  a  young  man  of  19  and  an 
old  man  of  62  years,  accompanied  by  Manuel 
Pearson,  the  section  foreman,  were  engaged 
In  doing  the  work.  They  ha!d  obtained  the 
new  rail  fn»n  rail  posts  a  short  distance  to 
the  west  aitd  brought  It  on  a  hand  car.  In 
loading  It  on  the  car  they  had  been  assisted 
by  the  brother  of  plaintiff  who  chanced  to  be 
passing.  When  the  new  rail  had  been  put 
In  place.  It  was  necessary  to  remove  the  de- 
fective me  In  order  to  dear  the  tradL  It 
was  lying  near  the  middle  of  the  track.  To 
hMd  It  on  the  car  the  fbreman,  assisted  by 
the  plaintiff  and  one  of  the  remaining  two 
men,  lifted  one  end  of  it  while  the  fourth 
man  pushed  the  car  under  it.  A  lift  of  2^ 
feet  was  necessary  In  order  that  the  car 
might  have  room  to  pass  under.  As  plaintiff 
lifted,  he  felt  a  shacp  pain  In  his  side.  Lat- 
er a  swelling  appeared  in  ids  groin  which. 
apoa  examination,  his  physician  found  to  be 
lue  to  a  rapture.  PlalnUfl  was  23  years  of 
ige.  He  bad  beea  reared  upon  a  farm  in 
3allatln  county,  and  had  the  experience  of 
±e  average  boy  brought  up  upon  a  farm  and 
Inured  to  such  labor  as  this  pursuit  requires. 
Se  had  woAed  for  defendant  as  a  section 
aand  for  3  or  4  months  early  In  1913.  He 
igaln  entered  Its  service  in  January,  1914, 
lud  continued  therein  until  March  23,  1914, 
when  he  was  Injured.  We  quote  the  foUow- 
ng  excerpts  from  the  testimony  of  plaintiff 
which  disclose  how  the  work  was  b^uu  and 
proceeded  until  it  was  completed,  and  plain- 
AICb  experience  in  that  kind  of  work: 

Befferring  to  tiie  rail  In  question,  how  do 
rou  get  your  information  as  to  the  wdght  and 

ength  of  this  rail?  A.  I  inquired  of  the  fore- 
nan  after  the  accident  Q.  Did  you  know  how 
ong  this  rail  was  or  how  much  it  weighed  bo- 
'ore  the  accident  occurred?  A.  No,  rir;  I  did 
lot.  Two  men  assisted  me  in  the  lifting  of 
:he  rail— the  foreman  and  the  youmr  Romeo,  19 
rears  of  age,  and  the  old  man.  The  foreman, 
Mr.  Pearson,  had  charge  and  directed  this 
vork.  Q.  Did  you  previous  to  tbis  accident 
■ver  have  'any  experience  In  lifting  rails?  A. 
So,  air;  I  dfd  not.  Q.  Did  you  know  that  an 
njury  of  this  kind  niiglit  result  to  yoa  as  tite 


result  of  liftiiw  the  raU?  A.  No,  sir;  Z  did  not 
Yon  knew  i3Mt  was  one  ct  the  du- 
ties of  section  bands  when  you  worked  there  In 
1913,  to  rejdace  defective  rails,  did  you  not?  A. 
I  didn't  replace  any  defective  rails  when  I 
wiaked  there  before— or  bnAen  rails.  •  *  • 
Q.  Pcm't  you  know  that  it  was  your  duty  as 
part  of  that  sectitm  gang  to  replace  that  rail 
if  you  found  <»ie— didn't  yon  know  that  was 
your  duty?  A.  I  didn't  know  that  they  would 
try  to  put  it  in  with  the  amount  of  men  we 
had.  •  •  •  Q.  Where  did  you  get  the  new 
rail  at  the  time  you  put  it  into  the  track?  A. 
Outside.  Q.  Outside  of  the  tunnel?  A.  Yes. 
sir,  Q.  How  far  outside  of  the  tunnel?  A. 
About  a  ouarter  of  a  mile  or  something  like 
tbat;  mayne  not  that  far.  Q.  It  was  one  of 
the  rails  that  stands  upon  <»ie  of  these  two 
rail  posts  along  the  side  of  the  track?  A. 
Yes,  air.  Q.  How  did  you  get  that  rail  from 
the  rail  post  on  the  outside  of  the  track  into 
the  tminel?  A.  We  alid  it;  we  had  those  kiai 
ot—  Q.  (interrupting).  Tongs?  A.  Yes,  and 
kind  of  sigsagged  it  bade  and  forth  until  we 
got  it  into  the  middle  ot  the  track  and  we  had  a 
—we  had  a  bar  in  the  middle  of  the  track,  and 
it  was  up  on  that^I  can't  say  for  sure,  but  I 
am  quite  certain  that  we  were  trying  to  lift 
the  rail  op.  My  brother  was  going  op  to  the 
depot  after  some  cans,  and  I  ht^lraed  at  him 
and  said.  'Hey,  kid,  come  over  and  rive  us  a 
lift;  come  and  help  us.*  Q.  Why  did  you  call 
your  brother  over  there — he  wasn  t  working  for 
the  company?  A  I  wanted  him  to  give  as 
some  hefo.   Q.  Why  did  you  want  him  to  give 

fon  help?  A.  To  make  it  easy  for-  us.  Q.  As 
understand  now  you  first  rolled  this  rail  oH 
these  railposts,  and  then  you  had  these  tongs 
which  are  something  similar  to  a  pair  of  ice 
tongs  whidi  clamped  onto  the  top  of  the  rail 
and  had  handles  to  it  to  pull  on.  Then  you  pro- 
ceeded to  pull  the  rail  across  from  the  rail 
posts  to  the  track  by  palling  one  end  around 
and  then  going  to  the  other  end  and  pnlling  it 
around  a  tew  feet?  A.  Yes,  sir.  Q.  When 
you  got  it  to  tbe  track  how  did  yon  get  it  over 
the  raU?  A  We  had  a  bar  from  the  top  of  the 
track,  and  we  slid  it  up  onto  the  track;  there 
was  a  bar  across  the  two  rails  so  it  couldn't 
drop  clear  down.  Q.  That  would  give  you  -an 
opportunity  to  get  your  two  hands  under  it  to 
lift  it  up?  A  Yes,  and  a  much  easier  lift. 
Q.  As  a  matter  of  fact  you  say  you  called  your 
brother  over,  and  tbe  four  of  you  lifted  it  up  and 
tbe  other  fellow  shoved  the  car  under.  Just 
the  same  as  when  you  took  the  rail  oat?  A. 
Xes,  sir;  but  it  wasn't  quite  so  bard  a  lift:  these 
are  old  side  tracks,  and  they  have  no  ballast 
under  the  rails,  and  the  rails  are  much  small- 
er, and  in  the  tunnel  it  is  higher  still,  and  we 
have  three  indies  of  sbim  under  the  rails;  it 
was  nine  inches  further  lift  in  tiie  tunnel  than 
outside.  Q.  Yon  lifted  it  the  same  way;  three 
men  lifted  up  me  end  and  the  fourth  man  shov- 
ed the  car  underneath  It?  A.  Practically  the 
same  way.  Q.  As  I  understand  yon,  when  you 
got  Into  the  tunnel  you  skidded  tbe  new  rail 
off  the  hand  car,  took  out  the  old  rail,  and  lift- 
ed that  into  the  center  of  the  track  and  put  the 
new  rail  in?  A.  Yes,  sir.  Q.  So  that  the  <dd 
rail  was  lying  in  the  center  of  tbe  tra<^?  A. 
Yes,  sir.  Q.  Yon  then  lifted  that  raU  as  yon 
have  before  stated  by  three  of  you  lifting  it  up 
and  the  other  man  shoving  the  car  under  it?  A. 
Yee,  sir.  Q.  In  pulling  tbis  rail  over  from  the 
side  trade  or  from  the  rail  posts,  and  lifting 
it  on  tbe  ear  outside  tbne,  you  learned  that 
it  was  a  pretty  heavy  rail?  A.  We  had  lots 
of  time,  wnen  on  the  outmde,  we  weren't  rush- 
ed at  all;  on  the  inside  we  were  in  a  hurry, 
because  170  passenger  was  craning  and  we  bad 
to  hurry;  It  wasn  t  half  tbe  lift  on  the  out- 
side. Q.  You  didn't  discover  on  the  outside 
tbat  tbis  rail  weighed  several  hundred  pounds? 
A.  I  didn't  have  any  idea  of  what  it  weighed. 
Q.  Yon  tluraght  it  necessary  to  call  your  broth- 
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*r  over  from  the  toad  and  ask  him  to  help  i^e 
a  lift?  A.  I  thought  he  could ;  I  thought  he 
was  going  hj,  and  he  might  help  us.  Q.  Yoa 
were  the  only  ooe  who  called  Dim  over  and 
aricfld  him  to  help  yoa?  A.  Tea,  I  aaked  him 
If  he  would.  •  •  *  Q.  I  don't  know  whether 
I  asked  7011  if  the  rail  yon  took  out  of  there 
in  the  tunnel  was  the  same  sized  rail  aa  the'cne 
joa  put  in,  was  it?  A.  Tes,  sir.  •  *  •  Q. 
You  say  that  during  your  experience  as  a  sec- 
tion hand  in  1913  you  never  saw  any  rails?  A. 
Tee,  I  saw  rails,  lota  of  them.  I  never  saw 
rails  replaced  by  new  rails,  not  on  my  section; 
they  never  replaced  any  while  I  was  there.  I 
saw  lots  of  rails  along  the  trade,  and  I  saw 
rails  ootside  of  the  track.  I  aaw  rails  along 
on  these  section  poata.  I  never  had  occasiMi 
to  put  one  of  thoae  rails  out  on  section  posts. 
[  don't  know  what  the  weight  of  a  hand  car 
is.  I  have  lifted  with  a  hand  car.  It  is  «  du^ 
of  a  section  hand  to  lift  off  a  hand  car  and  lift 
It  on  whenfifver  tii^  stop  to  do  any  work,  but 
we  only  have  to  lift  it  aboat  an  iwdi  and  It  la 
off." 

[1]  The  action  was  brought  under  the  fed- 
eral Employo-s'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  TJ.  S.  Stat.  65;  Amendment 
Act  April  5,  1910.  c.  143,  36  V.  S.  Stat  291 
[U.  S.  Comp.  St  1913,  iS  8657-8665]).  There 
Is  DO  controversy  that  at  the  time  plaintiff 
was  Injured  he  was  engaged  In  Interstate 
commerce.  Section  4  of  the  act  takes  away 
the,  defense  of  assumptlou  of  risk  in  any 
case  In  which  a  violation  of  a  federal  statute 
enacted  for  the  satety  of  employes  has  con- 
tributed to  the  Injury  or  death  of  an  em- 
ploy 6,  but  leaves  it  available  in  all  other  cas- 
es. Seaboard  A  U  EL  Co.  v.  Horton,  233 
U.  S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062. 
U  R.  A.  19150,  1.  Ann.  Cas.  1916B,  476; 
Southern  R.  Co.  r.  Crockett  234  U.  8.  725, 
34  Sup.  Gt  887,  58  L.  Ed.  1564.  The  defense 
may  be  Interposed  as  a  bar  in  an  action  for 
the  personal  injury  or  death  of  an  employe, 
wheu  such  Injury  or  death  has  been  caused 
by  a  hasard  which  la  locideot  to  the  partio- 
olar  business.  When  It  has  resulted  from  a 
hazard  brought  about  by  a  failure  of  the  em- 
pl<Qrer  to  exercise  the  degree  of  care  required 
ut  him  by  law  to  perConn  fate  primary  dirfy 
to  proTlde  a  reasonably  safe  place  of  vniik 
and  reasonably  suitable  and  safe  appliances 
for  die  woA,  the  defense  Is  also  avaUaUe, 
mwrlded  the  empk^4  la  aware  of  the  oondl- 
tion  ot  Increased  hasard  thus  brought  abovft, 
or  It  la  ao  obvious  that  an  ordinarily  prudent 
person  under  the  same  circumstances  would 
have  obaerred  and  appreciated  It  Tbe  rule 
thus  stated  has  been  recognised  and  applied 
by  tbla  court  In  several  cases.  McCabe  v. 
Oreat  Nortbem  By.  Co.,  80  Mont  823,  76 
Pa&  701 ;  Hardestr  larger  Lumber  Co.,  84 
Mont.  151,  86  Pac.  29;  Coulter  t.  Union  Laun- 
dry Co.  34  Mont  000,  87  Pac  073;  Leary  t. 
Anaoonda  a  Hln.  Ckk.  86  Moot  107,  82  Pac. 
477;  Monson  r.  La  France  0.  Co.,  43  Mont 
65.  U4  Pac.  778;  FotherlngUl  v.  Washoe  a 
Co.,  48  Moot.  480. 117  Pac.  86;  Molt  T.  North- 
em  Pac  By.  Co.,  44  Mont  471,  120  Paa  808. 
This  court  has  held  that  the  failure  of  the 
employer  to  provide  a  snffideat  nnndw  of 
competent  employee  to  poform  the  work  in 


hand  wltli  reasonable  safety  to  all  those  en- 
gaged in  Its  acoonq^hment  Is  cupaUe  neg- 
llgenca  Verllnda  t.  Btime  ft  Webster  B. 
Corp.,  44  Mont  223,  HO  Pac.  078.  In  this 
case  It  traM  said: 

"Again,  if  he  [the  snperlntendent]  permitted 
Turcbin  [a  coemploye  of  plaintiff]  unaided  to 
undertake  to  lower  the  chain,  knowing  that  by 
reason  of  its  weight  Tnrchin  could  not  hold  it, 
he  was  guilty  of  negligence  which  must  be  im- 
puted to  the  company ;  for  it  is  also  a  duty  «t 
the  master  to  provide  a  sufficient  number  of 
servants  to  penorm  the  work  with  reasonable 
safety." 

Whether  the  rule  here  stated  applies  to  the 
facts  In  the  instant  case  we  diall  see  later. 

It  te  generally  h^  In  cases  like  tfate  that 
the  employe  Is  the  best  Judge  of  bla  own  mus- 
cular capacity,  and  the  risk  Is  upon  him  not 
to  overtax  it  Stenvog  t.  Minnesota  Trans- 
fer By.  Co.,  106  Minn.  IBO,  121  N.  W.  903,  20 
L.  B.  A.  (N.  &)  362,  17  Ann.  Cas.  24a  In 
this  case  the  plaintiff  was  directed  to  asdst 
another  en^loy^  In  loading  switch  rails  Into 
fi  box  car.  After  the  work  bad  proceeded  for 
30  minutes,  the  plaintiff  found  tbat  it  was 
too  heavy  for  him,  and  so  Informed  the  de- 
fendant's foreman.  The  fbreman  disregard- 
ed the  complaint  and  directed  the  plaintiff 
to  go  <m  with  the  work.  In  UtOng  a  faear- 
ier  rail  plaintiff  strained  his  back.  The  court 
held  that  he  waa  the  best  Judge  o£  Ills  own 
capacity,  and  that  In  proceeding  to  do  the 
work  he  assumed  the  rldE  of  overtaxing  It. 
and  could  not  recover. 

In  Worlds  v.  Georgia  B.  Oo.,  90  Ga.  283. 
25  S.  B.  646,  the  plaintiff,  a  yard  trainman, 
was  directed  by  his  superior — the  yardmas- 
ter— to  carry  cross-ties  to  assist  In  putting  a 
dialled  coal  car  on  the  track.  He  complain- 
ed that  the  ties  were  too  heavy,  but  was  re- 
qidred  by  the  yardmaster  to  proceed,  whldi 
he  dldt  and  waa  Injured  by  a  sta^  of  hte 
back.  The  court  held  that  the  defendant 
was  not  liable  'because,  when  an  nqilayfi  of 
a  railroad  company  is  directed  to  lift  and 
cany  any  ordinary  object  Uk»  a  cross-tie,  he 
la  bound  to  take  notice  Out  It  Is  heavy,  and 
that  a  cotala  amount  of  physical  strength 
will  be  required  to  accomplish  bis  taak ;  and 
If  he  misconceives  the  amount  to  be  enrted 
and  overstrains  and  Injures  himself  In  an 
effort  to  accomplish  It,  be  assumes  the  risk. 
That  he  acta  under  the  Immediate  ordns  of 
a  snpnior  does  not  alter  the  case,  though  he 
has  reason  to  believe  that  disobedience  will 
result  In  Us  dlaralssal.  To  the  same  effect  to 
the  holding  In  Missouri  (Harlland  ^n- 
aas.  etc,  a  By.  Ga,  172  Mo.  106,  73  S.  W. 
615).  North  Carolina  (Bryan  r.  Southern  B. 
Co..  128  N.  G.  387.  38  S.  E.  914),  Tennessee 
(Fe^usoD  T.  PhoBDlz  Cotton  Ca,  106  T&m. 
286,  61  S.  W.  03),  Texas  (Texas,  etc..  By.  Co. 
V.  Miller,  36  Tex.  Civ.  App.  240,  81  3.  W. 
685;  Haywood  v.  Galveston,  etc..  By.  Co.,  38 
Tex.  ClT.  App.  101.  85  S.  W.  433).  and  OkU- 
bonui  (St  Louis  &  S.  B,  Oo.  v.  Snowden 
[OkL]  148  Pac.  1088$.  The  rule  la  declared 
in  these  cases  In  varying  tarms,  bat  from 
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them  may  be  dednced  the  ooncluaioo  stated 

tj  tbe  annotator  of  SteiiTOff  t.  lUimeBota 
Tnnsfeff  B^.  Ga,  supn,  108  Minn.  199.  121 
N.  W.  908.  25  I*  B.  A.  (N.  80  862,  17  Ann. 
Ou.  240: 

"Tb^  Uftinc  tit  heary  objecto  IhtoItm  no  pei^ 
Us  that  are  not  obTious  to  an?  person  of  com- 
mon anderatanduig ;  hence  an  employ^  who  un- 
dertakes to  lift  or  assist  in  Ilftiog  a  hAvy  ob- 
ject assDiues  the  risk  ot  injury  due  to  tbe  task 
being  too  great  for  bis  stressut,  and  in  case  in- 
Jury  results  be  is  not  entitled  to  recover  dam- 
ages from  bis  anployer." 

The  rale  Is  tbns  stated  by  Mr.  Wblte  In 
Us  vroTk  on  Personal  Injuries  on  Railroads: 

"It  is  quite  eenerallf  held  that  when  t^n  em- 
plorfi  is  injured  from  lifting  at  a  car,  or  a  steel 
rail,  or  any  similarlr  heavy  substance,  where 
the  weight  of  the  cAject  attempted  to  be  lifted 
is  a  matter  of  common  knowledge  and  tbe  num- 
ber of  men  that  it  takes  to  handle  it  ia  well 
known  by  the  employC,  the  risk  of  sndi  an  injnr; 
is  assumed  as  an  meident  ot  tlie  empltvaMnt.* 
Section  339. 

Cases  like  the  foregoing  may  be  daaaed  as 
"strain  cases,"  In  tbat  tbe  injury  complained 
of  Is  internal  and  is  the  result  of  overtaza- 
tioD  by  the  Injured  employ^.  Cases  frequent- 
ly arise  In  whleb  tbe  injury  Is  external,  as 
tbe  crnshlng  of  a  band  or  foot  of  an  employ^ 
because  bis  strengtb,  combined  with  that  of 
Us  assistants,  is  not  safBdent  to  safely 
handle  tbe  beavy  object  Tbe  latter  are  nso- 
ally  dted  as  based  upm  the  same  principle 
as  the  former.  Of  tbls  class  are  Southern 
Kansas  Ry.  Co.  v.  'Drake,  08  Kaa.  1.  86  Pac. 
825;  White  v.  Owasso  Sugar  Go^  140  Mich. 
473,  112  N.  W.  1125;  Freeman  Biewlng  Co. 
T.  Hansen,  65  Neb.  466,  91  N.  W.  270,  03  M. 
W.  211.  All  of  these  cases  proceed  upon  the 
Uieory,  elthw  tbat  such  Injuries  arise  from 
hazards  ordinarily  inddent  to  the  particular 
Imalnees.  or  that  tbe  hazard  ia  so  open  and 
obrlons  tbat  the  injured  emplc^  assnmeq 
the  risk.  The  case  of  Verllnda  v.  Stone  & 
Webster  R  Corp.  snpfa,  la  assignable  to  stiU 
a  dUferent  class,  In  tbat  the  Injury  there  com- 
plained of  was  caused  by  the  Inability  of  an 
employ^  to  handle,  without  asristanee,  a 
heavy  dialn  attadied  to  a-  boom  by  a  book, 
and  for  this  reason  tt  0>t  away  from  liim, 
and,  Calling  from  the  hook,  injured  another 
employ^  who  waa  encased  npon  a  dlsUnet 
part  of  the  work.  It  la  not  pcdrUnent  to  tbls 
case  except  in  so  far  aa  it  annevaces  the 
feneoral  rale  ttiat  it  Is  tbe  duty  of  maater 
to  pzoride  a  snfllclent  nonriier  of  aearvanta  to 
perform  the  work  In  hand  with.  nasonaUe 
safety.  In  other  words,  "when  tbe  work  re- 
quires men  to  do  It,  the  man  engaged  there- 
in are  daaaed  aa  aivUances"  (HavUand  v. 
Kansas  Ctty*  etc,  B.  Cc  siytni))  and  tbe 
genenl  rale  as  to  defeets  In  aivUancea  fur- 
nished by  the  master  ooatrola.  If  we  should 
follow  the  path  of  anthuity  aa  deihted  In  the 
other  cases  dted  snpra^  we  would  be  compel- 
led to  the  conclnsltm  that  £ha  plaintiff  cannot 
recover  in  this  caae,  either  upon  the  allega- 
tlons  of  his  complaint  or  tbe  erldraoe  addnc- 
ad  In  rappDrt  of  tteokt  and  this,  for  the  rea- 


am  tbat  the  plaintiff  assumed  the  risk  as  an 

Inddent  to  the  employment,  and  thus  ab- 
solved the  defendant  from  UaUllty.  This 
general  rale  has  been  held  not  to  apply,  how- 
ever, where  tbe  servant  is  a  person  of  Im- 
mature years  and  sustains  the  injury  wblle 
und»  the  direction  of  his  superior.  Sher- 
man V.  Texas,  etc,  Ry.  Co.,  99  Tex.  671,  91 
S.  W.  661.  In  this  case  a  young  man  17 
years  old.  a  machinist  helper  In  defendant's 
shops,  sustained  Interaal  injuries  In  lifting 
B  heavy  piece  of  Iron.  He  was  weH  grown 
and  had  been  at  work  In  defendant's  employ- 
ment about  8  mtmths.  During  tbat  time  he 
bad  been  called  two  or  three  times  to  assist 
In  lifting  and  placing  heavy  pieces  of  Iron 
upon  a  lathe.  On  this  occasion  he  bad  been 
called  and  deputed  by  the  forman  to  assist 
the  operatiTo  of  a  lathe  to  put  a  heavy  piece 
of  Iron  vpon  his  lathe.  He  acted  as  reqtdred 
by  the  foreman  under  tbe  direction  of  the 
(^ratlve,  and  in  lifting  one  end  of  the  Iron 
overtaxed  bis  strength  and  was  injured.  In 
tbe  trial  court  plaintiff  had  Judgment.  The 
Court  of  Ai^^ls  reversed  it  and  ordered 
Judgment  for  defendant.  The  SiQ>reme  Court 
disapproved  tbe  Judgment  of  the  Court  of  Ap- 
peals and  remanded  the  case  for  trial  on  the 
merits.  On  the  question  of  assumption  ot 
risk  the  Supr^e  Court  said: 

"It  cannot  be  said,  as  a  matter  of  law,  that 
tbe  minor  George  Sheman,  could,  by  InnpecHon 
of  the  piece  of  iron,  tell  whether  It  was  too 
heavy  for  him  to  lift,  and  that  he  waa  capable 
of  understanding  the  danger  attending  the  lift- 
ing of  the  iron.  Indeied.  the  only  way  that  he 
could  dedde  the  queatloa  was  to  do  as  be  did— 
obey  the  command  of  his  superior  and  make  tbe 
attempt.  But  in  tbat  experiment,  when  be. 
learned  that  the  iron  was  too  beavy  for  him  to 
lift,  the  injury  had  been  bifllcted." 

In  its  ultimate  analysis  this  statement.  It 
seems  to  us.  Is  nothing  more  than  a  concrete 
application  of  the  doctrine  ot  assumption  ot 
risk  as  declared  by  tbls  court  In  McOabe  v. 
Great  NoiHiem  By.  Co.,  supra,  and  tba  ottur 
cases  dted,  vis.:  That  when  tb»  emi^ytf 
knows  and  aivredates  a  danger  brought 
about  hr  defective  svpllanceB  or  an  xtusafa 
condition  of  tbe  place  of  bis  work,  be  assumes 
the  risk,  but  not  otherwlae.  In  Bonn  v.  Gal- 
veston, H.  ft  8.  A.  Ry.  (Tex.  Olv.  App.)  62  8. 
W.  fiOS,  the  plalnUfl  was  a  man  66  years  Hi 
age,  an  experienced  section  hand,  tiiougfa  he 
had  not  been  accustomed  to  handle  rails. 
He  was  directed  by  his  foreman  to  assist  In 
carrying  a  ran  over  a  ditch.  As  this  was 
bding  done,  one  of  the  mea  In  the  crew 
slipped,  throwing  the  excessive  wel^t  -apon 
the  plaintiff,  which  caused  a  strain  result- 
Ing  in  a  rapture.  The  trial  court  directed  a 
verdict  tor  tbe  defendant  The  Court  oi  Civil 
Appeals  reversed  die  Judgment,  holding  that 
ttie  evidence  presented  a  case  fcnr  tbe  jury. 
A  second  trial  resulted  in  a  vordict  and  Judg- 
ment  for  the  plaintiff.  In  44  Tex.  Olv.  App- 
631.  99  B.  W.  413,  the  court  refused  a  writ 
of  error,  holding  that  the  evldenoa  was  auf- 
fldttit  to  suBtain  the  verdict 

In  lUlnids  0.  By.  Co.  v.  Langan,  116  Ki. 
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818,  76  S.  W,  32,  the  facta  were  these:  The 
plaintiff  was  a  freight  handler.  He  and  three 
others  were  directed  by  the  freight  clerk  to 
onload  steel  shafts  from  a  freight  car  to  the 
freight  platform,  the  shafts  weighing  from 
200  to  460  pounds.  The  larger  ones  were  5 
or  6  inches  In  diameter,  20  feet  long,  were 
ronnd,  and  had  been  oiled  or  greased.  The 
crew  having  moved  several  of  the  smaller 
shafts,  requested  the  clerk  to  obtain  assist- 
ance for  the  moving  of  the  larger  ones,  stat- 
ing that  they  could  not  move  them  with  safe- 
ty. The  clerk,  having  failed  to  get  addition- 
al men,  told  the  crew  to  go  on  with  the  work. 
While  they  were  attempting  to  handle  one  of 
the  larger  shafts  It  slipped  and  fell  on  plain- 
tiff's foot,  crushing  it  The  court  held  that 
a  verdict  for  the  plaintiff  was  proper.  Though 
in  the  case  of  Sherman  v.  Texas,  etc.,  Ry. 
Co.,  supra,,  the  Immature  years  of  the  plain- 
tiff was,  In  the  estimation  of  the  court,  ap- 
parently a  decisive  factor,  it  seems  to  us  that 
the  Important  consideration  is  the  experience 
of  the  employ^  in  the  same  kind  of  work, 
though  immaturity  of  years  is  a  pertinent 
fact  in  determining  his  capacity  to  Judge  cor- 
rectly. 

[2.  3]  Nor  do  we  think  that  It  is  a  decisive 
factor  that  the  employ^  did  the  act  resulting 
in  his  Injury  In  obedience  to  an  express  or- 
der of  the  superior  given  at  the  time.  If 
the  employ^  la  acting  In  the  line  of  his  duty^ 
he  Is  acting  In  obedience  to  the  ord«^  of  bis 
superior  whether  the  superior  is  present  or 
absent.  It  is  the  right  of  the  master,  as  well 
'u  bis  duty,  to  give  orders.  The  duty  of  the 
employ^  Is  to  yield  obedience  unless  it  is 
obTiouB  that  obedience  will  expose  him  to 
unusual  dangers.  If  the  employ^  should  stop 
to  make  testa  and  conduct  experiments  to 
determine  for  himself  whether  he  can  safely 
obey  bis  orders,  it  would  be  ImiK)8sIble  to 
acoomiiUAh  ftnsr  kind  of  enterprise.  There- 
fore the  employ^  has  the  right  to  aaenme  that 
tbe  matter  hu  used  dne  dlUcence  to  perform 
all  the  inimary  duties  incambent  lepon  him 
when  be  assigns  a  Autj  to  be  performed.  Mo- 
Cabe  V.  Montana  Cent  Hy.  Co.,  supra. 

On  tUa  sahlect.  in  CUcago  &  N.  W.  By. 
Oa  T.  Bayfield,  S7  BUch.  210^  Hr.  Jvatioe 
Gooley  said: 

"It  is  tme  the  master  had  no  right  to  direct 
him  [the  servant]  to  do  anything  not  contemplat- 
ed in  the  employment,  but  when  one  thus  con- 
tracts to  submit  himself  to  the  orders  of  another, 
there  must  be  some  presamption  that  the  orders 
he  receives  are  lawnl,  the  giving  of  the  orders 
being  of  itself  an  assumption  that  they  are 
lawful ;  and  the  servant  who  refused  to  obey 
would  take  upon  himself  the  burden  of  show- 
ing a  lawful  reason  for  the  refosaL  This  of  it- 
self is  sufficient  reason  for  excusiag  tbe  servant 
who  declines  the  responsibility  In  any  case  in 
which  doubts  can  possibly  exist;  be  should  as- 
sume that  the  order  Is  pven  in  good  faith  and 
in  the  heliet  that  it  is  rightful;  and  if  in  his 
own  judgment  it  Is  unwarranted,  it  is  not  for 
the  master  to  insist  that  tbe  servant  was  in  tbe 
wrong  in  not  refusing  obedience." 

Tbe  case  where  the  employe  Ut  at  work  un- 
der tito  order  of  Ma  saprator,  spoken  at  the 


time,  Is  not  different  trott  that  'in  which  he 
Is  working  In  the  presence  of  bis  superior 
and  under  his  direction,  but  without  spoken 
order.  He  Is  under  the  same  obligation  not 
to  stop  and  question  and  decide  for  hlmsdf 
In  the  one  case  as  in  the  other,  unless,  as  we 
have  said,  the  hazard  Is  so  .obvious  that  as 
a  reasonably  prudent  person,  he  must  have 
understood  and  appreciated  it  The  presence 
and  general  dlrectiop  of  his  Superior  implies 
an  order  for  everything  done. 

[4-6]  Applying  these  principles  to  the  pres- 
ent case,  we  conclude  that  the  complaint 
states  8  prima  facie  case,  and  that  ttie  evi- 
dence made  a  case  for  the  jury.  It  is  true 
that  actual  ignorance  of  the  parilcular  risk 
will  not  relieve  the  servant ;  that  his  Igno- 
rance must  be  excusable ;  that  he  is  hound  to 
use  his  senses  and  cannot  allege  Ignorance  of 
a  hazard  which  Is  obvious  to  any  one  of  or- 
dinary intelligence  and  understanding;  and 
that  though  he  does  not  a^redate  tbe  extent 
of  the  hazard  or  does  not  know  precisely  the 
Injury  he  may  incur,  the  risk  is  his  (Bailey 
on  Personal  Injuries  [2d  Ed.]  i  876;  Ander> 
son  r.  Nortbou  Paa  Ry.  Co.,  34  M(mt  ISL, 
85  Paa  884);  yet  if  the  hazard  requires 
knowledge  of  Judgment  not  iKnsessed  by  men 
of  ordinary  obserratlon,  the  servant  does  not 
as  a  matter  of  law,  assume  the  risk  (Bailer 
on  Personal  Injuries,  |  376,  supra) .  The  al- 
legations of  tbe  comiAaint  bring  the  case 
within  the  iwlndple  of  Ooleman  t.  Perry,  28 
Mont.  1,  72  Pac.  42,  and  Killeen  r.  Barnes- 
King  Dev.  Co.,  46  Mont  212,  127  Pac  89, 
rather  than  within  the  rule  of  Coulter  r. 
Union  Laundry  Oo.,  84  Mont  690,  87  Pae 
073,  Fotheringm  v.  Washoe  O.  O0w,.43  Moat 
486,  117  Pac  86,  and  Molt  v.  Nbrthem  Pae 
Ry.  Co.,  44  Mont  471,  ISO  Pac.  809.  opoa 
which  latter  ooonsel  rely,  via.,  thb  tacts  al- 
leged do  not  as  a  matter  of  law  discloee  tbftt 
plainttfl  asanmed  tbe  lisk. 

As  «a  view  It,  the  erldencs  pMcnted  a 
esse  calUng  lor  the  Judgment  of  tbe  Jtny-. 
Neither  tbe  plaintlfl  nor  any  otber  witness 
stated  that  the  men  engaged  In  tbe  work 
were  not  snffldent  to  mMj  handle  the  rails, 
Counsel  took  the  position  at  tbe  trial  that 
the  evidence  offered  on  this  potnt  by  plain- 
tiff was  IneittnpeteBt,  InsleMng  tbat  the  muii> 
ber  of  men  required  to  lift  a  heavy  object 
such  as  a  steel  mil  was  a  matter  of  common 
knowledge.  O^e  testimony  of  the  plaintiff  dl»- 
cftoses  tbe  number  and  the  appnremt  physical 
condition  of  die  men  employed  and  the  diar- 
aoter  of  the  work.  The  Jury  determined  that 
the  nombw  of  men  was  not  auffldent.  thns 
convicting  the  defendant  of  negligence.  Of 
the  result  in  this  b^alf  counsel  do  not  and 
cannot  justly  complain. 

[7]  Assuming,  then,  tlmt  the  defendant  was 
at  fault  was  this  fi&nlt  the  ivoxlmate  cause 
of  plaintiff's  iDjnry7  Tfie  causal  rtiation 
between  tbe  fitnlt  and  tbe  injury  Is  shown, 
we  Otlnk,  by  tlie  Implied  direction  of  tbe  ft»re> 
men  tb  do  tbe  woA  as  It  was  done.  Hie 


Digitized  by  Google 


Uont) 


BOHEFFER  T.  CHICAao.  M.  A  P.  B.  BT.  00. 


505 


IilaiQtlff  bad  the'  ri^t  to  presume  that  he 
might  Bafely  act  under  the  dliectlon  of  the 
foremen,  and  the  Injury  presumptively  result* 
ed  from  ertor  In  the  Judgment  of  the  for^an 
in  estimating  the  capacity  of  the  men,  Includ- 
ing thA  idalntlff,  rather  than  from  error  In  the 
Judgment  of  the  plaintiff,  inexperienced  as 
he  was  In  d<dng  the  particular  kind  of  work. 
It  being  the  duty  of  the  defendant  to  provide 
a  suitable  number  of  servants  In  the  first 
place,  it  was  primarily  the  Judge  as  to  wheth- 
er tt  bad  met  this  duty,  and  the  implied 
direction  to  the  plaintiff  to  proceed  vas,  un- 
der the  circumstances,  the  proximate  cause' 
of  the  injury. 

[I]  It  may  not  be  presumed  as  a  matter  of 
lav  tbat  the  plaintiff,  though  reared  on  a 
fa^m,  ^d  gained  asis>DeGlBjiTe  lai,owIedge 
tliat  t£e  weti^t  of  tbe  rail  was  beymd  the 
capacity  of  the  ttiree  men,  from  the  flict  tbat 
fonr  men  a  diort  time  before  had  lifted  an- 
other rail  of  tbe  same  size  and  weight.  The 
sltnatlon  was  then  different.  When,  there- 
fore, he  came  to  lift  tlte  second  rail,  the 
burden  was  not  apon  him  to  refuse  to  pro- 
ceed with  the  smaller  number  of  men,  as 
against  the  alternative  of  assuming  the  risk 
of  such  injury  as  he  might  suffer.  Ibe  evi- 
dence as  a  whole  made  a  case  from  wblda 
reasonable  men  might  draw  different  Infer- 
ences, and  this  called  for  the  Judgment  of  the 
Jury.  In  drawing  therefrom  an  Inference 
favorable  to  the  plaintiff,  th^  were  within 
th^r  intimate  province,  and  thdr  conclu- 
sion we  may  not  overturn. 

Counsel  contend  that  the  verdict  la  con- 
trary to  Instructions  9  and  7,  and  hence  Is 
contrary  to  law.  In  these  instructions  the 
court  properly  submitted  to  the  Jury  the 
Question  whether  the  plaintiff  assumed  the 
risk  under  the  circumstances  disclosed  by 
the  evidence.  They  Insist  that  Inasmuch  as 
it  appears  that  the  plaintiff  assisted  In  lift- 
ing the  first  rail,  and  later  assisted  in  lifting 
the  sec<md  without  objection  or  protest,  it 
aiveared  conclusively  that  he  assumed  the 
risk.  Upon  this  evidence,  they  say,  the  find- 
ing of  the  Jury  could  not  have  been  in  favor 
of  the  plaintiff.  As  already  pointed  out,  the 
evidence  made  a  case  for  the  Jury  upon  the 
issue  of  assiunption  of  risk ;  and  since  they 
were  at  liberty  to  find  either  way,  their  find- 
ing was  not  contrary  to  law. 

[I]  In  Instruction  No.  4  the  court  told  the 
Jury  that  It  Is  the  duty  of  the  master  to  exer- 
else  ordinary  care  to  assign  an  adequate  num- 
ber of  servants  to  each  particular  piece  of 
work,  that  the  work  may  be  done  with  safe- 
ty to  themselves.  Counsel  contend  tiiat  this 
cast  too  great  a  burden  upon  the  defendant. 
As  we  understand  the  rule  defining  the  pri- 
mary duties  of  the  master  as  to  safe  «pi41- 
ences,  etc.,  it  requires  him  not  only  to  pro- 
vide them  in  the  first  place,  but  to  maintain 
them  during  tbe  progress  of  the  work,  and 
each  particular  part  ot  lt.  3  Labatt  on  Mas- 


ter and  Servant,  |  1107.  obBgaUoc  Is 
not  relaxed  at  any  time ;  nor  Is  the  master 
excusable  for  any  negligence  in  this  belhalf. 
except  by  the  servant  himself  irtio  taunrtn^ 
assumes  the  Increased  risk. 

The  Judgment  and  ordw  are  aOimed. 

Affirmed. 

SANNBR  and  HOLLOWAY,  JJ.,  ooncnr. 


SCHEFFKK  v.  CHICAGO,  M.  ft  P.  S.  ET. 
00.    CNo.  3733.) 

(Supnm*  Court  of  BlonAsna.    Feb.  28,  1917.) 

1.  Kahaoads  ^a>412(l)— Kilutto  AimCAi»— 
FAII.UBS  TO  Maintaiic.  Fkncb— Absolutb 

LOABZUTY.  .  . 

Under  Civ.  Code  1896,  1  960  (Bev.  Codes,  { 
4308),  requiring  a  railroad  company  to  make 
and  maiotain  a  'good  and  sofficient  fence  on 
eadi  aide  <rf  its  tracks,  and,  in  case  of  failure  to 
do  BO,  declaring*  it  hable  to  the  owner  for  any 
domestic  animal  killed  or  Injured  by  its  trains, 
unless  the  accident  occurs  through  neglect  of 
the  animal's  owner,  there  i>  ao  abecdute  duty 
ot  maiDt^nance,  i««uiring  no  all^tioo  <^  proof 
of  negligence ;  the  section  being  otherwise  mean- 
ingless m  view  of  section  961,  dedarlng  a  rail- 
road company  liable  for  the  damages  which  n^ 
ligently  injures  or  kUls  a  domestic  animal  by 
running  engine  or  cars  over  or  against  it,  and 
dedarmg  the  killing  or  Injury  pnma  fade  e^- 
dence  of  negligence. 

[Ed.  "Sobtr-Vm  other  eases,  see  BaHroada, 
Ookt.  Dig.  H  1461*  1462.] 

2.  BaIIAOADB  «es»413(4)-^KlLUITO  Aniuals— 

SKKFUfo  Oatb  CLOBKn— "Fence." 
A  gate  constructed  tor  the  convenience  of 
tbe  landowner  by  a  railroad  in  its  right  of  way 
fence  is  part  of  the  "fence,"  absolute  doty  to 
keep  which  doecd  la  impoaed  on  the  company 
by  Civ.  Code  ISSS,  S  960  (Bev.  Codes,  {  4308). 
requiring  it  to  maintain  a  good  and  sufficient 
fence,  and.  In  case  of  failure  to  do  bo,  declaring  It 
liable  to  the  owner  of  diHnestic  aTiinials  killed  or 
injured  bj  its  trains,  unleBs  the  accident  oocnia 
through  the  owner's  negligence. 

[Ed.  Note.— For  other  cases,  see  BaUroads, 
Cent.  Dig.  S  1466. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seoond  Series,  Fence.] 

3.  Estoppel  4b»68— Essbhteai.  Pebjudioe  to 

Anoteeb. 

That  plaintiff  may  be  estopped  by  anything 
he  said  or  did,  defendant  must  have  been  mis- 
led thereby  to  his  injury. 

[Ed.  Note.—For  other  cases,  see  Estoppel, 
CwL  Dig.  8{  144.  146.] 

Appeal  from  District  Court,  Missoula 
County;  John  B.  Patterson,  Judge. 

Action  by  Peter  SCheffer  against  the  Chi- 
cago. Milwaukee  ft  Pnget  Sound  Ballway 
Company.  From  an  adverse  Judgment  and 
order,  defendant  appeals.  Affirmed. 

Henry  C  Stlfl,  of  Mlswonla.  for  appellant. 
A.  J.  ^lette^  of  UlBBOula,  for  reqKmdent, 

EOIiLOWAT,  J.  The  defendant  company's 
railroad  runs  west  from  Huson.  Mont,  and 
Unmediately  north  of  the  residence  of  l>ol- 
pbls  Tetreaalt  ^e  railroad  right  ot  way 
was  fenced  on  both  sides,  thereby  cutting  off 
access  from  Tetreault's  residence  to  .the  pub- 
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11£  road.  To  acomnmcidate  Tetreanlt,  the  rail- 
way oompany  oonstracted  a  private  grade 
crossing  and  a  gate  in  Its  right  of  way 
fence  on  either  side.  One  of  these  gates 
was  left  c^n  by  some  unknown  person,  and 
plaintiff's  cattle  wandered  through  onto  the 
railroad  track,  and  some  were  killed  and 
others  Injured.  Plaintiff  recovered  a  Judg- 
ment in  the  lower  court,  and  the  railway 
company  appeals  therefrom  and  from  an  or- 
der denying  Its  motion  for  a  new  trial. 

[1]  1.  The  principal  question  presented  Is: 
May  plaintiff  maintain  bis  Judgment  upon 
the  facts  stated?  Or,  stated  differently,  is 
it  necessary  for  plaintiff  to  allege  and  prove 
that  the  railway  company  knew  the  gate 
was  open,  or  that  it  was  opm  for  sncb  a 
lengtb  of  time  that  notice  may  be  Imputed 
to  It? 

In  1891.  the  Legislature  enacted  &  statute 
which  required  every  railway  company  op- 
erating In  this  state  to  fence  Its  tracks 
against  domestic  animals  (Laws  1891,  p. 
267),  or  respcmd  In  damages  for  any  sucb 
animals  killed  or  Injured  by  reason  of  the 
want  of  such  fence.  In  Beckstead  v.  Mon- 
tana U.  B.  B.  Co..  19  Mont  147.  47  Pac.  70S. 
It  was  said  that  this  statute  was  substan- 
tially the  same  as  one  In  Iowa,  and  nnder 
the  Iowa  statute  It  had  been  held  that,  aft- 
er complying  with  its  terms  in  the  first  in- 
stance, the  railroad  company  could  be  held 
only  to  the  exercise  of  reasonable  care  to 
keep  the  fencing  In  repair  and  gates  and 
bars  closed.    Henderson  r.  Chicago,  B.  I. 

P.  B.  Co.,  43  Iowa,  620. 

In  1805,  the  Codes  were  adopted.  Section 
950,  CItU  Code,  required  every  railroad  cor- 
poration operating  in  this  state  to  ntake  and 
maintain  a  good  and  snffldrat  fence  ou  both 
sides  of  its  tracks,  and,  in  case  any  such 
corporation  did  not  do  so.  It  should  be  liable 
to  the  owner  for  any  domestic  pnlmfli  killed 
or  injured  by  Its  trains  unless  the  accident 
occurred  tbrou^  the  fault  or  n^ect  of  the 
owner  of  the  animal.  At  the  same  time  sec- 
tion 991  was  enacted,  as  follows : 

"Every  railroad  corporation  or  eomnany  op- 
erating any  railroad,  or  branch  thereof,  ■within 
the  limits  of  this  state,  which  shall  netffgent^ 
injure  ia  UH  any  horse,  mare,  gelding,  filly, 
jack,  jenny,  or  mule,  or  any.  cow,  heifer,  bull, 
ox,  steer,  or  calf,  or  any  other  domestic  animal, 
by  ninning  any  en^e  or  engioes,  car  or  cars, 
OTer  or  against  any  m<A  anitnal,  wiall  be  liable 
to  tb«  owner  of  such  animal  for  the  daaiafes 
sustained  bjr  auch  owner  by  reason  thereof.  The 
killing  or  injury  shall  be  prima  facie  evidence 
of  negligence  on  the  part  of  mch  corporation  or 
company." 

This  section  dedaree  the  rule  of  reasonable 
care  and  renders  a  railroad  corporation  li- 
able for  negligence  tn  killing  or  injuring 
domestic  animals  without  reference  to  the 
place  where  the  accident  occurs.  If  It  was 
Intended  to  require  proof  of  negligence  in 
an  action  brought  under  section  000,  that  sec- 
tion is  meantngless,  for  the  next  section  cov- 
ers tbe  subject  mere  f&Uy.  If  It  was  hBtend- 
ed  to  make  a  tftUare  to  boUd  and  maintain  a 


good  and  sufficient  fWioe  prima  t^tie  evi- 
dence of  negligence  ooly,  tbe  lawmakers 
chose  very  inapt  language  to  express  tb^ir 
meaning.  They  experienced  no  difficulty  In 
expressing  the  Idea  In  section  051. 

In  construing  a  statute  we  are  required 
to  give  to  the  words  emidoyed  tbelr  ordinary 
meaning,  unless  It  is  made  apparent  from 
their  character  or  the  context  or  subject  that 
a  different  meaning  was  Intended.  State  ex 
rel.  Anaconda  C  M.  Co.  v.  District  Court,  26 
Mont  396,  68  Pac.  570,  69  Pac.  103;  State 
ex  rel.  OUlett  v.  Cronln,  41  Mont  293,  100 
Pac.  144.  If  tbe  language  Is  plain,  simple, 
direct,  and  unambiguous,  it  does  not  call  for 
construction  by  tbe  courts.  It  construes  It- 
self. Osteiiiohn  v.  Boston  &  Mont  C  C  & 
S.  Mln.  Oa,  40  Mont  506,  107  Pac  49G.  Ap- 
plying these  rules  in  tbe  light  of  the  provi- 
sions of  section  051,  and  it  is  apparent  that  It 
was  the  intention  of  tbe  Legislature  in  en- 
acting section  960  to  change  the  rule  of  lia- 
bility theretofore  recognized  and  applied,  and 
to  require  a  railroad  company  at  Its  peril  to 
make  and  maintain  a  good  and  sufflci«it 
fence  on  both  sides  of  Its  trades  or  respond  in 
damages  for  domestic  animals  killed  or  In- 
jured by  reason  of  Its  failure  to  do  ao,  unless 
the  owner  of  the  animals  Is  at  fault  The 
statute  Is  not  satisfied  by  the  construction  of 
a  fence  sufficient  to  meet  Its  requirements. 
Tbe  Continuing  obligation  Is  imposed  to  main- 
tain such  fence  in  a  condition  to  effectuate 
the  purpose  intended.  With  certain  amend- 
ments not  Involved  here,  sections  900  and  051 
were  brought  forward  Into  the  Codes  of  1907 
as  sections  4308  and  4300,  respectively,  and 
state  the  law  upon  the  subject  to-day. 

r2]  The  gate  In  question  was  a  part  of  the 
right  of  way  fence.  The  statute  Imposed 
upon  the  railway  company  the  duty  to  see 
that  It  was  kept  closed  (Wabash  By.  Co.  v. 
Williamson,  104  Ind.  154,  3  N.  O.  814),  and 
the  faUnre  to  keep  it  dosed  was  negligaice 
per  se. 

It  was  not  necessary  to  allege  or  prove 
that  the  company  knew,  or  In  the  exercise 
of  reasonable  care  should  have  known,  that 
the  gate  was  left  open.  If  the  rule  is  a 
harsh  one,  relief  from  Its  operation  must  be 
sought  In  the  Legislature.  We  have  given  to 
the  language  of  section  4808  (section  000, 
ClvU  Code)  the  only  meaning  of  which  it  is 
apparently  susceptible. 

It  is  not  necessary  to  determine  whether 
plaintiff  must  negative  fault  on  bis  part,  or 
whether  the  negligence  of  the  plaintiff  la  an 
affirmative  defense;  for  iji  this  Instance  the 
plaintiff  assumed  and  maintained  the  burden 
in  his  pleading  and  proof. 

[1]  2.  Some  contentltm  is  made  tliat  tbe 
jdalntlff  is  estopped  by  bis  conduct  to  dalm 
damages  in  this  Instance;  but  there  4a  not 
anything  in  this  record  to  Indicate  tiutt  ^ 
railway  company  was  misled  to  Its  prajo- 
dlce  by  anything  sold  or  &<me  by  the  [dain- 
tlie.  XeUowstone  Gount^  t.  Flnt  Trrnt  A 
SaTinfS  Bank,  46  Mont  4SB.  128  Fftc  BM. 
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Or^  STATE  V. 

8.  We  have  «xftmlned  tb«  specfflcatloiu  of 
error  predicated  upon  tbe  admission  and  re- 
jection of  evidence  and  upon  the  i^vtag  of 
certain  instructions,  Imt  fiall  to  dlscorer 
prejudicial  mor. 

Tbe  judgment  and  order  are  afllrmed. 

Affirmed. 

BRANTLT.  a  J.,  and  3ANNSB,  J.,  con- 
cur. 


STATE  T,  MORHIS. 
(Supreme  Coart  of  OregOB.   Feb.  27.  1917.) 

1.  iNDICniXNT  AUD  INFOBIUTION  «»10  — 
"MUBDEB  IN  SEOonO  DEaBKB"'»SumOIKIf- 
CT-~HOiaOIDB. 

The  indictmrat  charged  that  defmdant  and 
another,  then  and  there  actine:  together,  and  on- 
lawfnlly  and  felonionely  engaged  in  committing 
a  felony*  to  wit,  tbe  crime  of  larceny  In  a  dwell- 
ing house,  by  then  and  there  unlawfally  and 
felDnioualy  stealing  and  carrying  away  currency 
of  the  valne  of  flO&,  and  while  engaged  in  the 
commission  of  such  felony,  unlawfully  and  feloni- 
ously assaulted  deeesaed  by  choking  and  stran- 
gling her.  whereof  she  died.  L.  O.  Lb  S 1804,  pro- 
vides that  if  any  person  shall  purposely  and 
maliciously,  but  without  deliberation  and  pre- 
meditation, or  in  the  commission,  or  attempt  to 
commit,  any  f^ony  other  than  arson,  etc..  Ull 
another,  such  person  shaU  be  guilty  of  "murder 
in  the  second  degree."  The  indictment  substan- 
tially followed  forms  Nos.  4  and  12,  L.  O.  L.  pp. 
1010,  1012.  Held,  that  as  an  indictment  which 
seta  nwth  the  acts  constituting  the  crime  clearly 
and  distinctly.  Is  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended 
thereby,  ]a  sufficient  under  sections  1437-1439, 
the  indictment  ia  not  defective  under  sections 
1435-1460,  in  which  said  sections  are  found, 
because  failing  to  directly  allege  that  defendants 
took,  stole,  or  carried  away  money;  it  being 
plaialy  charged  that  the  killing  was  done  while 
drisndants  were  Mtmloudy  stealing  money  in  a 
dwelUng  liouse. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  01. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Murder  In  Second  De- 
gree.] 

2.  Cbihinai.  Law   ♦»116(I%(«>— Habmless 

EbBOB— EXAUINATIOIT  OF  JUBOBS. 
Where  after  all  of  the  regular  panel  of  ju- 
rors except  one  venireman  had  been  examined 
and  excused  and  before  any  juror  bad  been  ac- 
cepted, the  prosecutor  asked  tbe  remaining  venire- 
man an  improper  question  and  he  was  excused,' 
the  asking  of  such  question  was  not»'rev«Rible 
error,  it  not  appeanng  that  defendant's  rights 
were  prejudiced,  for  he  might  thereafter  examine 
any  }nr(«  as  to  whether  he  bad  beard  anything 
about  tb«  occurrence. 

[Ed.  Note.— For  other  eases,  see  Qriminal  Law, 
Dig.  K  8118.  SllS.  8118-1 

3.  Cbimihal  Law  «=>104&  —  AffeaI/— lu- 
FBOPEB  Conduct  of  Counsel. 

A  mere  exception  to  an  improper  remark  by 
die  prosecutor  in  examining  voiireman  will  not 
be  ocm^ered  on  m^eal,  where  the  venireraan 
was  not  challenged  and  no  ruling  on  such  re- 
mark was  demanded. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {{  2652,  2686.] 

4.  CanaRAL  Law  «»617(l)— Confessions— 
ADHiaazoH. 

A  confession,  unless  voluntary  and  not  In- 
duced by  hope  or  fear,  is  not  admissible ;  L.  O. 


:  MOBBIS  567 

li.  i  1587,  Kcpressly  Utdtfdlng  conf^lons  in- 
duced by  fear  or  threats. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  K  1146,  1148,  1149.] 

5.  Cbiminal  Law  «=»1163(6)— Appbai^Bh- 
view. 

The  determination  of  tbe  trial  court  that  a 
confession  of  defendant  was  obtained  withoat  the 
influence  of  hope  or  fear  exercised  by  a  third 
person  wiU  not  I>e  disturbed  ou  review,  unless 
there  is  clear  and  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  8066.] 

6.  Cbihinai,  Law  ^s>:^7)— OoiriBssioire— 
Admission. 

Where  accused  was  fully  Informed  of  the  na- 
ture of  the  charge  against  nim  and  was  advised 
to  consult  his  people  or  an  attorn^  before  mak- 
ing any  statement,  being  warned  that  any  state- 
ment he  made  would  be  used  against  him,  his 
confession,  made  as  a  result  of  ue  examiaation 
of  the  prosecutor  and  sheriff,  which  examination 
was  conducted  in  an  ordinary  manner,  without 
any  threats  being  made  or  inducements  offered, 
is  voluntary  and  admissible  In  evidence:  the 
fact  that  the  sheriff  after  the  confession  told  ac- 
cused he  would  do  what  be  could  for  him  not  af- 
fecting it. 

[Ed.  Note.— For  other  cases,  see  Orimlnal  Law. 
Cent.  Dig.  H  1180. 1181.] 

7.  Cbihinai.  Law  ^9519(9)— Ooirrassioirs— 
ADMissiBrLrrr  in  Evidence. 

That  a  confession  is  made  in  answer  to  ques- 
tions, assuming  the  guilt  of  accused  after  notice 
by  the  officers  who  propounded  the  tjuestions 
that  any  statement  would  be  used  against  him, 
does  not  render  the  confession  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  H  1172-U74.] 

8.  Cbimtnai.  Law  «eb618W— CoimaanHm— 

Adhibsionb. 
Where  tbe  sheriff  and  the  proeecutcv  warned 
accused  that  any  statement  be  made  would  be 
used  against  him,  and  that  it  was  unnecessary 
for  bim  to  make  any  statement,  it  was  unneces- 
sary for  the  deputy  sheriff,  before  propoundlBg 
quefltions  to  accused,  to  again  caution  him. 

nGd.  Note.— For  other  cases,  see  Oimlnal  Law, 
Gent  Dig.  {  1160.} 

9.  Gbihinal  Law  4&»S30— Evxdenok— Cok- 

FKSaiOMS. 

Where  accused's  confession  was  reduced  to 
narrative  form  at  his  dictadon  and  read  over 
and  signed  by  him.  It  is  admissible,  though  not 
in  bis  exact  language. 

10.  Cbihinal  Law  ^»471— Evidence— Opin- 
ion Tbstihokt. 

When  the  matter  under  consideratioa  before 
a  jury  Is  of  such  a  character  that  any  one  of 
ordinary  intelligence,  without  any  peculiar 
course  of  study,  is  able  to  form  a  correct  ^n- 
ion,  expert  testimony  is  Inadmissible;  there- 
fore, in  a  prosecution  for  homicide,  where  ac- 
cused's concession,  in  which  he  admitted  that  he 
and  another  choked  deceased  in  robbing  her,  was 
in  evidence  and  there  was  medical  testimony  that 
deceased's  death  resulted  from  straivulation,  a 
further  statement  hr  the  medical  expert  that  the 
death  was  not  acdoental  was  inadmissible. 

[Eld.  Note.— For  other  coses,  see  Criminal  Law, 
Cent  Dig.  I  1050.1 

11.  Ceiminal    Law  «s3ii69(2)— AFFSAJj— 
Habkless  Ebbob. 

In  view  of  Const,  art.  7,  S  3,  providing  for 
the  disr^arding  ot  harmless  error,  the  erroDeous 
admission  of  expert  testimony  that  the  death  of 
deceased  was  not  accidental  was  harmless,  where 
the  jury  oould  not  have  drawn  anv  other  Infer- 
ence from  tbe  testimony,  there  being  testimony 
that  deceased  died  of  strangulation,  and  aoenaed's 
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(Or, 


oonfeiBlon  t&mt  be  aad  anoQer  cboked  her  in 
the  pursuance  of  a  plan  to  commit  larceny  being 
In  evidence. 

[Ed.  Note— For  other  cases,  see  Orimlnal  Law, 
Cent.  Dig.  fi  8138.1 

12.  HOUICIDB  «=s>294(2)— DEraHSES— ZN8IBU0- 
TIONS. 

In  a  prosecution  for  mnrder  claimed  to  have 
been  committed  in  pursuance  of  a  design  to  com- 
mit larceny,  where  accused  stated  in  hfs  confes- 
sion that  be  took  several  drinks  of  whisky  within 
an  hour  or  so  before  the  kUUnSjUi  Instruction 
in  accordance  with  L.  O.  L.  t  1^7,  that  no  act 
committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  shall  be  deemed  less  criminal 
by  reason  of  his  having  been  in  such  condition, 
but  whenever  the  actual  existence  of  any  partic- 
ular motive  is  necessary  to  constitute  any  par- 
ticular degree  of  crime,  the  jary  may  take  into 
consideration  the  fact  that  aecnsed  was  Intoxi- 
cated, was  warranted. 

P9d.  Note.— For  otiier  caaea,  Me  Homldde, 
Cent  Digr.  S  605.] 

13.  HOHIOIDE  «=s>28— DBEXNraS— IltTOXICA- 
TION.  * 

Voluntary  intoxication  cannot  reduce  a  hom- 
idde  to  manslaughter. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  44.  45.  46,  183.] 

14.  Cbihznal    Law  ^822(7)— Tbiait-In* 

SntUCTIONS— "MUBDBB  IN  SECOND  DBQBBE." 

I*  O.  I  1894,  declares  that  if  any  ^rson 
shall  purposely  and  maliciously,  but  without 
deliberation  and  premeditation  or  in  the  com- 
mission of,  or  attempt  to  commit,  any  felony  oth- 
er then  arson,  etc.,  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second 
degree.  Accused  was  charged  with  mnrder  in 
the  second  degree,  it  being  the  state's  contention 
that  he  and  his  confederate  choked  deceased  to 
death  in  fortheranee  of  a  eeheme  to  commit  lar- 
ceny. The  conrt  charged  that  under  the  indict- 
ment it  was  not  necessary  to  prove  either  a  pur- 
pose to  kill,  or  deliberate  and  premeditated  mal- 
ice; the  indictment  having  alleged  murder  while 
en^i^ed  in  the  commission  of  larceny  in  a  dwell- 
ing honse,  and  that  proof  of  larceny  and  the  kill- 
ing would  make  oat  a  case.  By  a  subsequent  in- 
struction the  court  informed  the  jury  that  in  a 
prosecution  for  homicide  conunitted  in  pursu' 
ance  of  a  felony,  the  expression,  "purposely  and 
maliciously,"  contained  in  the  statute,  did  not 
apply.  Held,  that  the  instmctions,  taken  togeth- 
er, were  sufficient,  and  not  rase^ptible  of  mis- 
leading the  Jury. 

[Ed.  Note.— For  other  eaaes.  see  Criminal  I«w, 
Gent  Dig.  H  1990.  1991,  81B8.1 

15.  HOWCXDE  ^salSCl)-— "MUBDEB  IN  THE  SBO- 

onD  DBaBBB"— ComnssioN  of  a  Fblont. 
Under  L.  O.  L.  1 1894,  the  killing  of  a  human 
being  in  the  commission  of  a  felony  constitutes 
"murder  In  the  second  degree."  though  there  was 
no  specific  intent  to  kill  and  accused  only  intend- 
ed to  commit  the  felony. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  St  24,  25,  27,  28.] 
10.  Chxminal   I/AW  «=s>822(16>— Tbial— In- 

BTBDOnONS. 
Where  other  instructions  correctly  charged 
the  iury  as  to  reasonable  doubt  an  instruction 
is  not  susceptible  of  attack  on  the  ground  that  it 
failed  to  include  the  element  of  reasonable  doubt, 
for  the  instructims  shonld  be  consldeKd  u  a 
whole. 

lEd.  Note.— For  other  caaei,  see  Criminal  Law. 
Cent  Dig.  H  1900. 1991, 1994.  815a] 

17.  Howoidb  «=»18<1>— Mubdeb  in  Second 
Dbobee— "DwBij;.iNo  House." 
Where  the  indictment  charged  that  accused 
killed  deceased  in  committing  larceny  in  a  dwell- 
ing house  and  it  appeared  that  deceased,  a  wo- . 


man,  had  constantly  lived,  tltpt,  and  eaten  her 

meals  in  the  house  for  some  two  months  prior 
to  the  killing,  the  honse  must  In  view  of  O.  L. 
»  2389,  2390,  declaring  that  any  building  is  a 
"dwelling  house,"  any  part  of  which  has  usually 
been  occupied  by  any  person  lodging  therein  at 
night,  be  deemed  a  dwelling  house,  notwith- 
standing the  woman  may  have  used  the  premises 
as  a  disorderly  resort  (citing  3  Words  and  Phras- 
es, pp.  2288,  2^). 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  24,  25.  27,  28. 

For  other  definitions,  see  Words  and  Fhraaea, 
First  and  Second  Series,  Dwelling  Houae.] 

18.  Cbiminal  Law  4te9>780(S)— TBtAii— Accox- 

PLicE'a  Testihont, 
An  instruction  that  a  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice  ut^ess 
he  be  corroborated  by  other  evidence  and  that  ta 
warrant  conviction  such  corroborating  evidence 
must  not  only  show  the  commission  of  the  crime 
and  the  circumstances  of  its  conunission,  bat 
must  be  such  as  to  connect  defendant  with  the 
crime  charged,  is  correct  under  L.  O.  (  1540; 
declaring  that  a  conviction  cannot  be  had  opon 
the  testimony  of  an  accomplice,  unless  be  is  cor- 
roborated by  other  evidence  tending  to  connect 
accused  with  the  commissioo  of  the  crime,  and 
it  is  not  sufficient  to  merely  show  the  eoromiasion 
of  a  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  { 1801.] 

19.  Ceiminal   Law   *=>1172(7)  —  Appeai,— • 
Habuless  Ebbob. 

In  a  prosecution  for  homicide  committed  pop- 
suant  to  a  plan  to  commit  larceny  in  a  dwelling 
house,  one  who  had  agreed  to  participate  with 
accused  and  another)  in  the  offense,  but  had  with- 
drawn before  any  overt  act  was  taken,  testified 
for  the  state.  The  court  charged  that  a  coavte- 
tion  could  not  be  had  on  accomplice's  teBtimonj* 
unless  the  accomplice  was  corroborated  by  en- 
dence  tending  to  connect  accused  with  the  crime. 
Held,  that  the  error,  if  any.  in  the  giving  of  tba 
charge  was  not  prejudicial ;  it  being  to  accused's 
advantage  that  the  testimony  of  the  witness 
should  be  treated  as  that  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  3160.] 

20.  (^nciNAi.    Law  «=ft811(l>— Tbiai^In- 

STBUCnONS. 

No  complaint  can  be  made  of  inatmctiona 
which  were  correct  and  were  necessary  to  advise 
the  jury  of  the  crime  charged,  so  that  they  might 
intelligently  apidy  the  evidence;  audi  instruc* 
tions  not  giving  undue  prominence  to  an^  phase 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  TUg.  H  1089>  1971. 1972.] 
Burnett  and  Benscm,  JJ.,  dissenting. 


In  Banc.  Appeal  from  Circuit  Court,  Laka 
County;  Bernard  Daly,  Judge. 

Tommy  Morris,  Jointly  Indicted  wltli  Mar- 
tin ADdioberry,  was  separately  tried,  and 
from  oonTictton  of  mnrder  lie  apfwalsi  Af- 
firmed. 

Tramny  Morris  and  Martin  Ancbobeny 
were  Jointly  indicted  for  the  crime  of  murder 
committed  while  engaged  in  the  oommlasioo 
of  larceny  in  a  dwelling  hoiu&  Morris  was 
separately  tried  and  oonrlcted,  and  be  ap- 
pealn.  TbB  indictment  omitting  the  formal 
parts  reads  as  follows : 

"The  said  Martin  Anchoberry  and  Tommy 
Morris  on  the  9th  day  of  January,  A.  D.  1915w 
in  said  county  of  Lake  and  state  of  Oregon,  then 
and  there  being  and  acting  together,  were  then 
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and  there  unlawful^  and  fBlonlondr  WBaged  In 
the  commission  of  the  following  felony,  to  wit: 
The  crime  of  larceny  in  a  dwelling  hoase,  by  then 
and  there  unlawfully  and  feloniouaty  taking, 
stealing,  and  carrying  away  in  a  dwelling  house 
cnrreucT,  gold  coin,  and  rilTer  coin,  lawful  moo- 
«y  of  the  United  States,  of  the  value  of  $105, 
the  money  an(i  property  of  Bertha  Bronson ; 
and  the  said  Martin  Anchoberry  and  Tommy 
Morris,  while  then  and  there  engaged  In  the  com- 
miasloD  of  such  larceny  in  «  dweuing  house,  did 
thai  and  there  nnlawAuly  and  felonloiialy  aaaault 
the  said  Bertiia  Bronson  1^  then  and  there  chok- 
ing and  atranglinff  her,  whereof  she,  the  said 
Btrtha  BrcnacHi,  tben  iukI  there  died." 

CbAB.  H.  GomtM  and  W.  Lair  Thompson, 
both  of  Lakevlew  (Batdielder  ft  Gomba,  of 
lAkeTlew,  on  the  brief),  for  appellant.  Geo. 
M.  Brown,  Atty.  Oen.  (O.  O.  Gibba,  Dtot 
Atty..  of  lakevlew,  on  the  brief),  for  the 
State. 

BEAN.  X  (after  stating  tb»  fhcte  as 
above),  tt^  The  defendant  Morris  demurred 
to  the  Indictment  upon  the  ground  that  it  did 
not  comjdy  with  the  requirements  «f  chapter 
7,  tit.  18,  h.  O.  and  asslgiHthe  oremdlng 
of  the  demnrrer  as  error.  Counsel  tot  de* 
f^dant  argue  that  the  Indictment  does  not 
directly  arer  the  larceny,  bat  mwcdy  alleges 
a  confdnsion.  Section  1804,  L.  O.  L.,  provides 
that  If  any  person  Aall,  pnrpos^y  and  mall- 
doudy.  bat  without  dellberatiini  and  pre- 
meditation, or  in  the  otnumlaidon  or  attempt 
to  commit  any  felony  e/tbex  than  rape,  arson, 
robbery,  or  burgtaiy,  kill  another,  such  per- 
«m  shall  be  deemed  guilty  of  murder  In  the 
second  degree.  The  form  of  an  Indtotment 
In  such  a  case  la  prescribed  br  No.  4,  p.  IffiLO, 
Ia  O.  Ifc,  In  connection  wltti  IS,  p.  1012. 
The  Indictment  compiles  sabstantlally  with 
the  fornuB  prescribed  by  the  statute^  State 
T.  Hosmer,  72  Or.  07, 1^  Pae.  681.  The  acts 
emistltutizig  the  crime  are  set  forth  dearly 
and  distinctly,  in  ordinary  and  amdse  Ian- 
gnage.  and  In  sndi  a  manner  as  to  euble  a 
person  of  common  understanding  to  know 
TihRt  is  intended  thereby,  and  Is  sufflctait. 
Sections  14117,  1488,  1489,  I/.  O.  U;  State  t. 
Brown,  7  Or  198;  State  t.  DUley,  15  Or. 
73, 13  Pac  «48;  State  t.  Ghllders,  82  Or.  122, 
40;Pa&  801;  -  State  t.  McAllister,  87  Or.  480, 
186  Pae.  804.  Tbe  critlelsm  is  that  the  in- 
dictment  does  not  directly  allege  that  the 
defnidants  **took,  stole  and  canted  away," 
etc  Tbe  pleading  plainly  avws  that  the 
killing  was  done  while  the  defendants  were 
felonloiisly  "taking,  stealing  and  carrying 
away  in  a  dwelling  house"  certain  deserlbed 
propCTty.  State  r.  Brown,  siqira,  is  dedaiTe 
apmi  this  point. 

{2]  After  each  of  ttt&  regiOar  panrt  of  Ju- 
rors In  attendance,  except  Venireman  QoO, 
had  been  examined  and  excused,  and  before 
any  Juror'  bad  bean  accepted,  and  after  Mr. 
Goff  bad  stated  upon  his  vMr  dire  that  he 
was  a  jnr<Hr  In  the  previoas  trial  of  Martin 
Andiobmy,  tha  foUowlng  questi<m  was  ad- 
dressed to  hlra  by  tbe  district  attorney: 
"Who  was  the  Juror  who  wanted  to  convict 
both  defendants  ma  fba  Anchoborry  case?" 


To  this  remarit  exception  was  taken  by  de- 
fendant's counsel.  Upon  objection  by  de- 
fendant the  court  reminded  counsel  Uiat  such 
conduct  was  entirely  improper,  and  express- 
ed a  hope  that  It  would  not  occur  again. 
The  Juror  was  excused,  and  as  there  was  no 
other  Juror  In  the  Jury  box  or  shown  to  be 
within  hearing  of  the  remark,  we  cannot  see 
how  tbe  rights  of  defendant  were  In  any  way 
prejudiced.  Thereafter  when  any  Juror  was 
called  he  could  be  examined  as  to  whether 
be  had  heard  anything  about  the  occurrence. 

[31  After  a  special  venire  had  been  snm- 
moned  upon  the  examination  of  Yenlreman 
Smith  as  to  his  qualifications  as  a  Juror,  he 
stated,  in  effect,  that  from  what  be  had  heard 
he  had  an  Impreasion  that  a  crime  had  been 
committed;  that  tbe  opinion  did  not  go  to 
the  guilt  or  innocenoe  of  the  defendant  Mor- 
ris. To  the  question,  "And  you  think  you 
have  reasonable  groun^  for  supposing  that 
a  crime  has  been  committed?"  he  answered, 
"Yes;  I  think  I  have."  Thereupon  the  dis- 
trict attorney  stated,  "I  think  any  reasonable 
man  would  have  that  impression."  To  this 
remark  of  the  district  attorney  exception 
was  taken,  and  error  is  assigned  thereto. 
Upon  the  Juror  stating  that  be  could  and 
would,  if  accepted  aa  a  Juror,  lay  aside  the 
opinion  that  a  crime  had  been  committed 
and  try  the  case  solely  upon  the  evidence, 
connsel  for  defendant  withdrew  tbelr  chal- 
lenge of  the  Juror,  and  he  was  accepted.  De- 
fendant did  not  request  any  ruling  of  the 
court  upon  the  matter,  or  ask  that  the  Jury 
be  Instructed  to  disregard  the  some.  Tbe 
statement  of  the  Juror,  in  which  counsd  for 
the  stiate  by  his  remark  unnecessarily  cou- 
curred,  was  not,  after  explanation  made  by 
the  Juror,  considered  suflBdent  ivon  which  to 
base  a  challenge.  The  mere  exception  to  the 
remark  of  counsel  without  obtaining,  or  at- 
tempting to  obtain,  a  ruling  thereon  by  the 
trial  court  Is  not  ctf  sufficient  materiality  to 
be  considered  upon  appeal.  State  v.  Lee 
Ping  Bow,  10  Or.  27;  State  v.  Anderson, 
JO  Or.  456;  State  v.  Abrams,  11  Or,  168,  8 
Pac.  327 ;  State  v,  Drake,  11  Or.  396,  4  Paa 
1204 ;  State  v.  Hatcher,  29  Or.  309,  44  Pac. 
584. 

We  pass  next  to  the  main  question  in  this 
case.  Assignments  of  error  Nos.  5  to  8  re- 
late to  the  rec^tlon  In  evidence,  over  the 
objection  and  exception  of  defendant's  coan- 
bA,  otA  written  oonfesslcn  of  defendant  uid 
admi8Sl(ms  made  by  him  on  the  ground  that 
the  same  were  involuntary.  Before  tbe  ad- 
mission of  the  confession  testimony  was  tak- 
en to  show  whether  or  not  the  same  was 
v<dnntary. 

W.  B.  Snider,  sbolff  of  the  county,  testi- 
fied In  part  as  follows: 

"When  Tommy  arrived  at  the  office  in  tbe 
company  of  Mr.  OaldweU,  the  deputy,  I  took  him 
into  the  private  office  on  tbe  north  side  of  the 
hall  in  company  with  Mr.  Rinehart  and  myself, 
and  I  told  him  that  the  Frenchman,  Martin  Ad- 
choherry,  had  made  a  oenftasioa  in  whldi  he  im- 
idicated  nim  la  the  murder  of  that  woman,  and 
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I  asked  Um  if  he  muted  to  we  aome  of  hia 
folks  or  an  attomer.  If  he  vented  to  he  bad 
better  call  for  some  of  bis  folks  or  an  attorney, 
and  he  said  he  didn't.  I  told  him,  'Ton  under- 
stand if  7on  make  an;  statements,  they  will  be 
ased  asainst  yon,  if  yoa  talk  at  this  time.' 
In  fact,  I  niged  him  to  talk  to  aome  of  his  folks 
before  he  made* any  atatemoit)  and  he  didn't 
wiah  to  do  it." 

Snider  stated  that  afterwards  the  dlatrict 
attorney  warned  the  defendant;  that  no 
threat  or  promise  was  made  to  Morris  by 
any  one  at  the  time  of  his  examination.  On 
cross-examination  the  sheriff  testified: 

"Q,  Well,  you  didn't  say  to  Tommy,  a  hoy  yon 
have  known  for  years,  and  whom  you  ssy  you 
didn't  at  that  time  believe  to  be  guilty,  'Now, 
Tommy,  it  will  be  better  for  you  to  tell  all  yoa 
know  about  this  matter  if  you  know  anything 
about  it'?  A.  I  may  have  said  it;  I  don't 
know.  I  would  not  be  positive  that  X  did,  but  it 
don't  seem  to  me.  *  •  •  Q.  Did  yon  say  to 
Itim  anything  to  the  effect  that  it  would  be  better 
for  bim  to  tell  yon  if  he  knew  anything  about 
what  happened?  A.  N^;  I  don't  think  I  told 
him  it  would  be  better  for  him  because  I  realized 
that  it  would  not,  and  warned  bim  to  that  effect. 
Q.  Did  you  say  to  htm  at  that  time,  'Tommy, 
you  ought  to  tell  all  you  know  about  this  mat* 
ter,  and  if  yoa  do  tell  1  will  do  anything  I  can 
to  assist  yoD*?  A.  I  d(Hi*t  know.  Afterwards 
I  did." 

K  B.  Rin^rt,  the  deputy  sheriff,  testi- 
fied to  the  effect  that  Sheriff  Snider  and  the 
district  attorney  warned  defendant  that  any 
statement  he  might  make  would  be  need 
against  him ;  that  he  did  not  need  to  make 
any  statement  nnless  he  wanted  to,  and  that 
the  sheriff  asked  bim  If  he  wanted  to  see 
his  folks  or  >wanted  an  attorney,  and  he  i»Id, 
"No;"  that  be  remained  in  the  office  with  the 
def^idant  during  the  noon  hour  while  the 
aherlfT  and  district  attorney  were  out;  that 
be  talked  to  defendant  quite  a  while,  and 
Morris  asked  him  some  questions  about  bis 
former  reputaUon.  As  to  the  conversation 
regarding  theboml^de.  Mr.  Rlnebart  said: 

"As  near  as  I  can  tell  In  the  exact  words.  It 
was  just  about  this  way:  After  we  talked 
a  while  I  told  Mm,  I  said,  Tou  beard  what 
WfiUe  Aizner  bas  said  and  the  Frenchman  has 
made  a  complete  statement  and  iyaa  impHcated 
you,'  and  I  said.  The  fact  of  the  matter  is  you 
was  up  tbere  at  the  death  of  that  woman  the 
other  nigbt.'  He  nodded  bis  bead,  Ewd  said  he 
was.  Q.  You  say  you  bad  talked  some  prior 
to  that;  what  was  that  talk?  A.  He  asked  me 
some  questions,  if  I  knew  anyttiing  about  his 
past  reputation,  if  he  had  ever  done  anything 
before.  Q.  What  did  you  teU  him?  A.  I  said  I 
didn't  know  of  anything.  Q.  Was  that  the  ex- 
tent of  the  conversation  that  led  up  to  this?  A. 
Tes.  *  *  *  A.  He  said:  *!  didn't  kin  her. 
•   •   •   I  just  held  her  hands.' " 

On  cross-examination  Mr.  Rlnebart  stated: 
"I  did  say  this.  Tou  had  Just  as  well  tell 
me.' " 

O.  C  Oibbs,  District  Attorney,  deposed,  la 
substance,  tbat: 

"I  told  the  defendant  Tommy  Morris  tbat  the 
Frenchman,  Martin  Anchoberry,  had  made  a 
confession  and  bad  implicated  him  in  the  killing 
of  that  woman ;  that  we  wanted  to  question  him 
oonceming  the  facta;  that  he  need  not  answer 
any  qnesnons  whidi  were  put  to  him  nnleas  he 
wanted  to,  but  that  If  ba  did  answer  questions 
i^ich  ware  put  to  Um  or  nukta  any  statemaBts 


which  incriminated  himself,  1Si«f  would  be  nsed 
against  him.  •  •  •  After  I  had  told  Tnnmy 
that  any  statement  ha  might  make  would  be  used 
against  him,  we  then  began  to  question  bim. 
We  questioned  him  concerning  his  whereabouts 
on  the  night  of  the  crime ;  what  different  places 
he  had  been;  what  he  had  done;  who  he  was 
with,  etc.;  and  we  would  dieck  up  Us  state- 
ment to  find  out  to  our  own  eatiaiaction  whether 
he  was  telling  the  truth  or  not  Then  Mr. 
Snider  would  question  him  a  while— I  think  Mr. 
Snider  and  I  did  most  of  the  questioning.  I 
hdieve  Mr.  RIndiart  asked  a  question  or.  two. 
This  examination  continued  nntfl  about  noon. 
During  tbat  time  we  had  Willie  Arsner  In  ti»e 
room,  confronting  the  defendant  T<mmr  Morris, 
and  t  think  Johnny  Frakes.  but  I  am  not  sure 
about  Johnny  Frana," 

This  witness  further  testified  that  after 
they  returned  to  the  office  from  lunch  the  de- 
fendant gave  an  outline  of  the  things  leading 
up  to  the  crime  and  Its  commission,  and  the 
district  attorney  wrote  the  statement  In  nar- 
n^ve  form;  that  this  was  read  to  the  de- 
fendant, who  signed  and  swore  to  It  On 
cross-examination  be  stated  tbat  it  was  the 
custom  of  bis  office  to  examine  a  defendant 
before  tbe  latter  consulted  an  aUtwney. 

Tommy  Morris,  defendant,  testified  that 
Rlnebart — 

"told  me  to  tell  the  truth,  it  would  be  better  for 
me,  and  he  would  do  all  he  could  for  me ;"  that 
Sheriff  Snider  said  "he  knew  I  was  into  It  for 
the  Frenchman  said  1  was,  and  it  would  be  bet- 
ter for  me  to  own  up  to  it  *  *  *  He  told  me 
to  tell  the  truth,  and  they  would  do  all  they 
could  lor  me.  •  •  •  I  don't  know  as  he 
used  them  words,  but  that  Is  what  I  took  it  for." 

Morris  stated  tbat  he  was  In  tbe  sheriff's 
private  office  10  or  15  minutes. 

The  foregoing  is,  In  substance,  a  fair  por- 
trayal of  tbe  manner  In  wblcb  tbe  confession 
was  obtained. 

(i]  It  1b  elementary  that  a  confession,  to 
be  admissible  against  one  charged  with 
crime,  must  be  shown  by  the  prosecution  to 
be  voluntary;  tbat  is,  tlkat  it  bas  not  been 
induced  by  hoip^  or  fear.  Section  1637»  L. 
O.  L.;  TJnderblU  on  Grim,  i&vid.  (2d  Ed.)  | 
126;  State  v.  Winttlngerode,  9  Or.  163; 
State  V.  Spanoe,  66  Or.  118, 134  Pac.  6;  SUte 
V.  Garrison.  69  Or.  440,  117  Pac.  657. 

[S,  I]  The  testimony  shows  tbat  before  the 
examination  of  Morris  was  begun  he  was 
fully  informed  of  the  nature  of  the  charge 
pending  against  bim ;  that  be  was  advised 
to  consult  bis  people  or  an  attorney  before 
making  any  statement  and  was  warned  be- 
fore be  made  any  statement  at  ail,  and  again 
after  be  bad  admitted  his  guilt,  that  any 
incrUnitiatlng  statement  he  might  make  would 
be  used  against  him.  See  State  T.  Inman,  70 
Kan.  894,  79  Puc  162.  Tbe  examination 
throughout  was  conducted  in  a  quiet  and 
orderly  manner,  and  nothing  was  said  or 
done  which  could  have  raised  either  fear  or 
hope  in  tbe  mind  of  the  defendant  Tbe  only 
statement  which  could  possibly  have  raised 
any  hope  in  the  defendant  wis  that  made  to 
bim  by  Sheriff  folder  some  hours  after  tbe 
ezaminatlou  was  ovw,  to  the  effect  tliat  be 
would  do  what  Im  could  liar  Um,  bat  It  was 
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Impossible  for  Oils'  remark  to  have  Indaced 
the  confession,  as  it  was  made  long  after  de- 
fendant confessed.  The  rule  is  well  settled 
that  the  determination  of  the  court  on  a 
.  criminal  trial  that  a  confes^on  of  defendant 
was  obtained  from  him  without  the  influence 
of  hope  or  fear  exercised  by  a  third,  person 
will  not  Ik  disturbed  on  review,  unless  there 
is  clear  and  manifest  error.  State  t.  Kogo- 
way,  43  Or.  601,  607,  78  Pac  987,  81  Pac.  234, 
2  Ann.  Cas.  431 ;  State  v.  Blodgett,  BO  Or. 
329,  92  Pac.  820;  State  t.  Spanos,  66  Or. 
118,  134  Pac.  6.  The  testimony  of  Morris 
conflicts  with  that  of  the  officers.  This  Is 
to  be  expected  in  the  trial  of  a  criminal  ac- 
tion where  a  defendant  repuAiates  bis  con- 
fession. The  trial  court  found  that  the  con- 
fession was  vcdtmtary,  and,  after  reading  all 
the  evidence  touching  up<«  the  mfttter,  we 
believe  there  was  no  errwr  conmltted  In  ad- 
mitting the  confesBim. 

[7]  The  most  favorable  statement  for  the 
defendant  that  can  be  made  is  that  Morris* 
confession  was  made  in  answer  to  questions 
assuming  his  guilt ;  but  this  does  not  noider 
it  inadmissible.  The  rale  is  settled  tfliat  a 
cMifession,  made  In  answer  to  questions 
which  assnme  the  guilt  of  the  accused,  is 
not,  on  that  account.  Involuntary,  when  the 
same  Is  made  to  an  officer  after  notice  to 
the  accused  that  any  statement  that  he  may 
make  will  be  used  against  him  in  the  trial 
of  the  case,  if  one  should  develop,  and  that 
he  is  not  required  to  make  any  statement 
unless  he  desires  to  do  so,  and  there  are  no 
accompanying  drcumatances  shown,  calculat- 
ed to  produce  fear  or  hope.  State  v.  Blod- 
gett, supra,  60  Or.  at  page  384.  92  Pae.  820; 
Wharton  on  Orim.  Svld.  (10th  Ed.)  §S  662, 
663;  12  Oyc.  468;  18  L.  B.  A.  (N.  S.)  768, 
794,  notes;  State  v.  Bobinson,  117  Mo.  649, 
«60.  23  S.  W.  1066;  People  v.  Kennedy,  159 
N.  T.  846,  64  N.  £.  61,  70  Am.  St.  Rep.  667. 

[8]  The  warnings  given  to  the  defendant 
by  the  sberlfC  and  district  attorney  before 
he  was  questioned  In  regard  to  what  he  knew 
about  the  commiHsIon  of  the  crime  were  suffl- 
cteut  to  Inform  him  that  anything  he  said 
would  be  used  against  him ;  and  the  informa- 
tion that  he  tutd  a  right  to  refrain  from  mak- 
ing any  statement  overcomes  any  possible 
Inference  of  duress,  that  might  otherwise  be 
drawn  from  the  form  or  manner  of  the  luter- 
n^atorles  that  were  propounded  to  him.  No 
threat  or  promise  appears  to  have  been  made 
to  the  def^dant  of  such  a  nature  that  he 
would  be  Ukely  to  tell  an  untruth  by  magol- 
fylDg  the  part  he  took  in  the  commlsalon  of 
the  crime  or  In  stating  facts  prejudicial  to 
himself  through  fear  or  hope  of  any  profit. 
After  the  sheriff  had  cautioned  the  prisoner 
In  the  presence  of  Klnehart.  the  deputy,  be- 
fore be  made  any  admission,  it  was  not  nee* 
essary  for  the  deputy  to  make  a  Btmllat 
statement  to  the  accused. 

[1]  The  confession  was  reduced  to  narra- 
tive form  at  the  defendant's  dictation,  and 
«u  read  orer  and  signed      him.   It  U 


not  inadmls^le  because  K  fails  to  -  be  a 
verbatim  statement  of  his.  It  la  auffldWt 
that  it  contains  what  was  said  In  sahstanoe 
by  the  defendant;  thev recital  of  his  exact 
words  being  unnecessary.  The  rule  la  set- 
tled that  a  confession,  taken  down  by  some 
one  else  and  read  to  and  signed  by  the  ac- 
cused, is  as  mnch  his  written  dectaratlcm 
as  one  entirely  prepared  by  his  own  hand 
would  be;  and  this  Is  -traa  altiwugh  bis 
exact  language  is  not  redntwd  to  writing. 
By  signing  It  and  adopting  its  language,  he 
makes  It  his  own.  State  v.  Berb^ck<  88 
Mont  428,  100  Pac.  209,  16  Ann.  Cas.  1077 ; 
People  V.  Giro,  197  N.  Y.  152,  90  N.  B.  432. 
The  ruling  of  the  trial  court  that  the  con- 
fession of  the  dcfradant  was  voluntai7  Is 
approved.  We  believe  this  disposes  of  the 
pivotal  question  in  the  case. 

[19,11]  Before  the  confession  -of  Morris 
was  introduced  tai  evidence  Dr.  E.  H.  Smith 
was  called  by  the  state  and  qualified  as  a 
medical  expert  He  testified  to  the  purport 
that  about  30  minutes  after  the  homicide  he 
was  called  and  made  an  examination  of  the 
body  of  the  deceased,  and  that  there  were 
finger  marks  on  the  throat,  three  on  the  left 
side  and  one  on  the  right ;  that  some  of  the 
small  Mood  vessels  inside  the  throat  were 
ruptured,  and  then  was  a  slight  hemorrhage 
from  the  inside  and  also  under  the  skin; 
that  from  the  examination  It  was  bis  opinion 
that  the  woman  came  to  her  death  from 
strangulation ;  and  that  It  was  not  self-in- 
flicted. Over  the  objection  and  exceptiiHi  of 
defendant's  coonsel  the  witness  was  allowed 
to  state  further  that,  "My  (pinion  was  It 
was  not  acddentaL"  This  is  assigned  as 
prejudicial  error.  The  confesdon  and  state- 
ments of  the  defendant  Morris  showed  plain- 
ly that  upon  the  proposal  of  the  d^endant 
Anchoberry  it  was  planned  by  the  two  to 
go  to  the  place  of  the  victim  aud  "choke  her 
down"  and  take  the  mdney  which  she  had  in 
the  house,  that  pursuant  to  the  plot  they  did 
so,  and  that  Morris  held  the  decedent's  hands 
during  a  part  of  the  time  that  Anchoberry 
was  choking  her.  As  we  have  stated,  the 
case  turns  upon  the  admissibility  of  Morris' 
coofession  and  adualssiooa  to  which  we  have 
referred.  The  jury  was  just  as  competent 
as  the  phyaldan  to  say  from  the  facts  and 
circumstances  delineated  by  the  witnesses, 
whether  or  not  the  strangulation  was  caused 
accidentally.  State  v.  Jennings,  48  Or.  483, 
87  Pac.  524,  89  Pac.  421;  Pac  By.  &  Nav. 
Co.  V.  Elmore  Packing  Oa,  60  Or.  534,  120 
Pac.  389,  Ann.  Cas.  m4A,  371;  State  v. 
Barrett,  33  Or.  194,  196,  54  Pac.  807 ;  Knoll 
V.  State,  56  Wis.  249,  12  N.  W.  869,  42  Am. 
iEtep.  704 ;  UnderhiU  on  (Mm.  Ev.  §  812,  p. 
873.  When  the  matter  under  consideration 
before  a  jury  is  of  such  a  character  that 
any  one  of  ordinary  Intelligence,  without  any 
peculiar  habits  or  course  of  study,  is  able 
to  form  a  correct  opinion  of  the  same,  ex- 
pert testimony  as  to  sucli  mattei  is  inad- 
ndsslhle;  bat  wbaa,  upoiL.the  vhide  ea»«i  It 
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la  manifest  that  U  audi  tesUmony  had  not 
been  Introduced,  the  Jniy  coaM  not  have 
reached  a  different  concltision  from  that  ex- 
pressed in  the  c^tnlons  of  the  experts,  the  ad- 
mission of  such  erldenoe  will  be  regarded  aa 
a  harmless  error:  Flaher  r.  Ore.  S.  L.,  etc., 
By.  Oo^  22  Or.  538,  30  Pae.  425,  16  L.  B. 
A.  619.  The  statement  of  the  defendant 
MottIb,  which  we  think  was  properly  admit- 
ted In  eridenoe,  was  practically  a  plea  of 
girilty  OF  a  fall  admission  that  he  was  guilty 
of  the  crime,  and  the  jury  could  not,  from 
Qie  evidence,  other  than  that  of  the  opin- 
ion of  the  doct<w  which  was  excepted  to, 
reasonably  have  found  that  the  death  was 
caused  by  an  accident  Therefore  it  is  im- 
possible for  the  evidence  to  which  exception 
was  taken  to  have  changed  the  verdict,  or 
In  any  degree  to  have  pr^udlced  the  rights 
of  the  defendant,  and  the  assigned  error  was 
harmless.  It  would  not  Justify  a  reversal 
of  the  Jndgmoit  FliOier  v.  O.  Short  Line, 
etc.,  By.  Oo.,  snpm,  17  Am.  Neg.  Cas.  227.  22 
Or.  63S,  30  Paa  425,  16  L.  B.  A.  619 ;  section 
8,  art.  7,  Const  of  Oregon;  Longfellow  v. 
Huffman,  67  Or.  838,  S4S.  112  Pac.  8 ;  Oben- 
chatn  V.  Bansonie-GrummQr  Go^  69  Or.  617, 
138  Pac  1078.  139  Pac.  920. 

[12]  Exception  was  saved  to  an  Instruction 
that  "voluntary"  intoxication  Is  not  available 
as  a  defense  on  behalf  of  the  defmdant.  for 
the  reason  that  the  instruction  assumes  that 
be  was  IM<aicatedt  and  that  the  same  was 
preJudldaL  Section  1627*  L.  O.  1^  directs 
that: 

"No  act  committed  by  a  person  while  In  a 
state  of  voluntary  intoucatira  shall  be  deemed 
IsBi  criminal  by  reason  of  his  having  been  In 
sudi  conditiiHi;  but  whenevw  the  actual  exist- 
ence of  any  particular  motive,  purpose,  or  In- 
tent is  a  necessary'  element  to  constitute  any 
particolar  species-  or  degree  of  crime,  the  jury 
may  take  Into  conslderaaon  the  tact  that  the  de- 
fendant was  Intoxicated  at  the  time,  In  deter- 
mining the  purpose,  motive,  or  Intent  with  which 
he  committed  UM  act" 

Tb»  only  evidence  before  the  jury  of 
lntoxlcatl<m  upon  the  part  of  the  defendant 
Is  that  contained  In  his  confession,  wUch 
recites  fliat  wllAln  an  hour  or  so  Immediate* 
ly  before  the  killiiur  he  took  several  drinks 
of  whisky.  Tb»  degrae  to  whldt  he  was  in- 
toxicated 0Des  not  clearly  appear ;  bnt  firom 
the  number  at  drinks  taken  he  must  have 
been  intoxicated  to  some  degree.  Tba  evi- 
dmce,  however,  tended  to  show  that  it  was 
entirely  voluntary.  It  was  suffl^nt  to  war- 
rant the  Instruction  complabied  of.  11  Ikic, 
oi  Plead.  A  Practice,  181 ;  State  v.  Zom,  22 
Or.  691,  80  Pae.  S17;  State  v.  Hanswi,  25 
Or.  401,  86  Pac.  976.  86  Pac.  296. 

[It,  14]  Section  1894,  li.  O.  L.,  provides 
that  If  any  persm  aban  (purposely  and  mali- 
doosly,  bnt  without  ddtbezathm  and  premed* 
itatlon),  or  In  the  OMnmlsslon  or  attenqit  to 
omuait  any  fsloay  otliar  than  rape,  arson, 
robbery,  w  burglary,  klU  another,  sndi  pei> 
son  shall  be  deemed  gnUty  of  murder  In  the 
second  degree.  Vhe  court  charied  the  Jury 
by  instmctton  No.  1^  la  aftect,  that: 


"Under  this  indictment  it  Is  not  neeesiary  to 

{trove  ezprewly  either  a  parpose  to  klU,  or  de- 
Eberate  and  premeditated  malice.  The  indict- 
ment having  alleged  murder  while  engaged  in  the 
commisBton  of  larceny  in  a  dwdliag  house.  It  is 
only  required  that  the  larceny  and  the  fcilHaft 
in  the  manner  alleged  daring  tiie  laxceay,  be  pro^ 
en  to  make  out  the  case   *   •   •  " 

—and  'that  xsoOsr  proof  at  audi  a  case  tbe 

intent  to  klU  is  Implied. 

By  Instruction  12^,  In  explaining  to  tbe 
Jury  that  upon  the  pnwecutifNa  for  murder 
in  the  second  degree  alleged  to  have  been 
committed  during  the  commla^on  of  larceny 
Id  a  dwelling  house,  the  <flause  "purposely 
and  mall<^U8ly."  etc.,  contahied  in  section 
1894,  Indoded  above  In  parenthesis,  did  not 
apply,  the  court  used  the  words  "spedflc  In- 
tent" apparently  In  the  sense  of  purpose. 
See  W^)ster*B  International  Dlctiwiary,  for 
deflnltloa  of  the  words  'intent"  and  Ipor- 
pose."  Voluntary  intoxication  cannot  reduce 
a  homicide  to  mansIaniAiter.  State  v.  Weav- 
er.  86  Or.  41T.  68  Pac.  100.  llila  InstmcOoii. 
takoi  together  with  No.  19,  la  not  snhject 
to  misunderstanding  by  the  Jury. 

[II]  Where  a  killing  of  a  hnman  bcdng  la 
d<ne  In  the  commission  of  a  f^ny  described 
in  section  1894.  L.  O.  Ll,  the  ultimate  pur- 
pose may  be  to  effect  tbe  larceny  or  fdony, 
and  although  there  may  be  no  purpose  or 
spedflc  intent  to  kill.  If  the  killing  Is  dona 
in  the  commission  of  the  alleged  felony.  It 
will  nevwtheless  be  murder  in  the  second 
degree.  21  Am.  ft  Eng.  Bncy.  Law  (2d  Bd.) 
pp.  183.  160.  169;  State  t.  Brown.  7  Or.  1981 
190. 

[11]  Further  «xcqptl«i  was  saved  to  In- 
struction No.  1^  because  it  falls  to  Include 
the  element  of  reasonable  doubt  nw  Iih 
structi(m  omiplalned  of  does  not  oonstitnto 
ground  for  reversal  when  oonrtdered  In  con- 
nection with  five  vr  six  others  whidk  had 
already  been  given,  and  wliich  correctly  d^ 
fined  reasonable  doubt  l%e  court  InsteiKted 
the  jury  as  to  tbe  essential  elanoito  (tf  tbe 
crirae  charged,  and  informed  tliem  tiiat  tbej 
could  not  ocnvlot  the  deCendant  unless  every 
such  elenmit  had  been  proved  to  their  aatis- 
factlon  beyond  a  reasonable  doabt  Tbe  In- 
strucdinis  dioold  be  consMmd  as  a  wbota; 
and.  when  they  are  substantlany  correct  and 
could  not  have  misled  the  Jury  to  the  preju- 
dice  of  the  defendant,  the  judgment  will  not 
be  reversed  because  some  InstrocUon  con- 
sidered alone  may  be  subject  to  criticism. 
State  r.  Anderson,  10  Or.  462;  Stete  v. 
Morey,  25  Or.  241,  86  Pao.  666,  36  Pac  578; 
State  T.  Hansen,  si^ra ;  Stete  t.  IfegMden, 
49  Or.  m  88  Pac.  806,  14  Ann.  Oaa.  1»K 
In  acoDTdaBce  with  this  rule  it  Is  appaxeat 
that  no  revendUe  error  was  committed. 

[11]  It  la  assertied  on  bebaU  ot  deflandant 
that  the  evidence  did  not  show  that  a  crime 
had  been  cnnmltted,  aa  allied  in  the  Indict- 
ment, for  tbe  reason  that  the  evidence  shows 
that  the  building  in  wtakik  tbs  homicide  oc- 
curred was  a  bawdyhouse.  Savent  aarign- 
uMnte  4tf  erm  tt^n  to  Uko  gtrinft  ar  nCwal 
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to  give,  InfitnictloDB  with  reference  to  tbe 
character  of  tbe  house  In  which  the  homicide 
was  coiumltted.  The  evlde^oe  shows  that  for 
two  months  prerioua  to  the  murder  the 
woman  bad  oonstantly  lived,  slept,  and  eaten 
her  meals  In  tbe  house  In  which  she  was 
killed.  She  occupied  two  rooms  therein,  and 
it  was  in  one  of  these  that  she  was  killed.  A 
dwelling  house  is  a  building,  any  part  of 
which  is  uauaUy  occupied  by  some  person 
lodging  therein  at  night.  Sections  2389, 
2390,  L,  O.  I^;  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  353,  354  ;  3  Words  and  Phrases,  pp. 
2288,  2294;  State  t.  O'KeU,  21  Or.  170,  27 
Psc.  1D3S;  People  v.  Horrlgan,  68  Mich.  401, 
36  N.  W.  236;  State  t.  Warren,  33  Me.  30. 
That  the  woman  may  have  used  the  house 
for  Immoral  purposes  does  not  alter  the  fact 
that  it  was  her  dwelling.  The  eases  all 
tiold  that  a  building,  any  part  of  which  is 
uauaUy  occupied  by  some  person  lodging 
:taerelD  at  nigbt,  is  a  dwelling  bouse,  within 
Jae  meaning  of  the  la,w,  In  regard  to  arson, 
jurglary,  or  larceny  In  a  dwelling  house,  not- 
rlthatandtng  the  building  is  used  for  other 
)urpose8.  By  the  same  reason,  therefore,  a 
louse  in  which  a  woman  lives  and  makes  her 
lome  1b  her  dwelling  house  within  tbe  mean- 
ng  of  the  statute,  notwithstanding  she  may 
lave  been  goilty  ot  immoral  practices  therein. 
Dhe  law  protects  the  dwelling  of  the  ungodly 
IS  well  as  that  of  the  righteous. 

[11,11]  Tbe  court  diarged  the  jnry  undw 
lectlcm  1640,  L.  O.  li..  to  the  ^ect  tiiat  a 
nnvlctioo  cannot  be  had  Bpm  fb»  testimony 
>f  an  aeconv»Uoe  tmleas  be  be  con^kOMited  by 
ithsr  evidence.  See  ieetUm  noted.  In  order 
o  be  Buffldent  to  warrant  a  conviction  sach 
lorroboratlng  evidence  most  not  merely  show 
hat  a  crime  baa  be^  connnitted  or  the  dr- 
umstances  of  its  commission,  hut  It  must 
le  such  as  tsnds  to  connect  tbe  defendant 
rlth  the  crime  charged.  Counsel  for  deCend- 
int  saved  a  general  exoq;rtlon  to  tbe  charge 
«cau8e  there  Is  no  Issue  In  the  case  to  Justify 
t  It  was  not  speclflcally  pointed  out  to  the 
rial  court  .wherein  the  instruction  was  not 
ustifled  by  the  issues.  There  was  no  request 
hat  it  be  withdrawn.  See  Carroll  v.  Grand 
tonde  Elea  Co.,  62  Or.  376,  97  Pac.  552; 
Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac.  300. 
obn  Frakes,  according  to  his  testimony, 
lad  planned  to  undertake  the  robbery  of  the 
louse  in  conjunction  with  defendant  Tommy 
■lorria  and  one  Martin  Ancboberry,  but 
withdrew  from  the  plan  and  stated  to  them 
hat  he  would  take  no  part  in  it;  and  the 
Tldence  tended  to  show  that  a  new  design 
rlth  tbe  same  thing  in  view  was  carried 
<ut  by  Morris  and  Andioberry  some  days 
fter  the  time  that  Frakes  was  to  participate, 
younsel  for  the  state  conceded  that  it  does 
lot  seem  that  Frakes  was  an  accomplice  in 
be  commission  of  the  alleged  crime.  Tbe 
Dstructlon  complained  of  .was  favorable  to 
be  defendant  Tbe  only  possible  effect  Cbat 
nch  part  at  the  diarie  could  have  upcm  tbe 
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minds  of  the  Jury  would  cause  them  to  die- 
credit  tbe  damaging  testimoi:^  fglves  by 
John  Frakes  against  tbe  defendant  There- 
fore, instead  of  having  misled  the  Jury  to  the 
prejudice  of  tbe  defendant,  tbe  instmctloa 
was  In  his  favor.  The  instruction  was  in 
strict  ctmformlty  with  section  1540,  L.  O.  L., 
and  entirely  in  accord  with  the  law.  While 
tbe  charge  to  the  Jury  should  be  confined  to 
the  facts  in  tbe  case,  the  defendant  could 
not  have  bem  prejudiced  thereby,  althougb 
it  was  outside  the  Issues.  It  being  favorable 
to  the  party  complaining,  we  are  convinced 
that  the  cliarge  criticized  did  not  mislead  tbe 
Jury.  It  is  npt  ground  for  reversal.  State 
V.  Weaver,  85  Or.  415.  58  Pac  109;  State 
V.  Selby,  78  Or.  878.  144  Pac  657 ;  1  Blasb- 
field  on  Inst  to  Juries,  |  91;  88  Oyc.  1621, 
1622. 

[2t]  The  defendant  criticiaes  several  of  the 
Instruc^ons  because  they  r^wated  to  the 
Jury  definitions  of  murder  in  the  second  de- 
gree. It  is  not  contended  that  either  of 
theee  Instructlcms  is  erroneous  in  that  they 
do  not  correctly  state  the  law.  From  a 
reading  of  them  it  is  aiHierent  that  they  were 
all  necessary  to  fully  advise  the  Jury  of  the 
crime  charged  and  Instruct  them  with  refer- 
ence to  the  law  in  order  that  they  might  In- 
telligently aivly  the  evidence  whldi  bad  been 
adduced  before  tbem.  No  ondne  prominence 
9»veea9  to  have  been  given  to  any  phase  of 
tbe  case  by  these  Instructions,  and  we  And  no 
error  eonmiltted  therein.  See  Qran  v.  Hous- 
ton, 45  Neb.  818.  64  N.  W.  246;  Common- 
wealth V.  SnelUng.  82  Mass.  (16  Pick.)  821. 
Tbe  diarge  to  the  Jury  fairly  sulunitted  the 
questifms  of  fact  In  tbe  case  to  them. 

From  a  careful  examination  and  coQsldera- 
tion  of  the  record  in  the  case,  we  find  no 
reversible  rarer  In  tbe  trial  tbereofi  Hie 
Judgment  of  tliie  lower  court  le  th««f ore 
affirmed. 

HARRIS.  J.  (concurring  specially).  The 
assignments  of  error,  challengiug  the  con- 
fession made  by  Tommy  Morris,  relate  to  a 
,  writing  signed  by  him,  refer  to  oral  state- 
ments concerning  money  stolen  from  the  de- 
cedent and  then  hidden,  and  involves  verbal 
declarations  about  blood  stains  on  a  coat 
and  shirt  worn  by  the  defendant 

As  a  preliminary  to  a  discussion  of  tbe 
circumstances  attending  the  making  of  the 
confession,  it  will  be  appropriate  to  notice 
the  rules  by  which  the  competency  of  the 
confes^cm  must  be  measured.  Notwithstand- 
Ing  the  phraseology  of  section  1537  L.  O.  L., 
the  common-law  rules  governing  the  admls- 
atblllty  of  confessions  are  still  in  force  in 
tbls  state  (State  v.  Wlntzlngerod^  9  Or.  153, 
162;  State  v.  Moran,  15  Or.  262,  265,  14  Pac 
419) ;  and  therefore,  to  be  admissible,  a  con- 
fesston  must  be  free  and  voluntary,  and  not 
made  under  the  Infiuence  of  fear  produced 
by  threats,  nor  Induced  by  the  expectation  of 
any  promised  benefit  12  Cyc  ^1.  A  volun- 
taz7  confession  la  admissible  even  tbou^ 
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It  Is  made  while  In  tbe  custody  of  ftn  of&cer 
(State  V.  Blodgett.  60  Or.  329,  334,  92  Pat 
820;  State  T.  Scott,  63  Or.  444,  449,  128  Pac. 
441 ;  State  v.  Humphrey.  63  Or.  540,  552,  128 
Pac  824 ;  State  t.  McPherson.  70  Or.  371,  873, 
141  Pac.  1018);  nor  will  a  priaoner'g  con- 
fession be  ezcladed  as  evidence  merely  be- 
cause it  was  obtained  In  answer  to  qnestions 
wM(di  assumed  his  guilt  (State  t.  Blodgett, 
60  Or.  329,  334,  92  Pac.  820).  If  the  confes- 
Bion  is  Tolnntary,  the  proBcautlon  is  entitled 
to  have  it  go  to  the  Jury,  but  If  It  Is  not  vol- 
untary. It  must  not  have  any  Influeoce  upon 
the  verdict 

This  qnality  of  voluntariness,  so  nece»- 
eary  to  a  confusion,  presents  itself  at  two 
stages  of  a  trial:  (1)  To  the  Judge;  and  (2) 
to  the  Jury.  The  judge  passes  upon  the 
admissibility,  and  the  Jurors  are  tbe  exclu- 
sive Judges  of  tiie  weight  and  credlMlity  of 
tbe  confession.  The  decision  of  the  Judge  is 
only  preliminary,  wbUe  that  Of  the  Jury  Is 
ultimate.  The  prelimtnary  question  Is  ad- 
dressed entirely  to  the  Judge,  for  at  that 
stage  of  tbe  trial  the  sdle  query  is:  Is  the 
confession  admissible  1  State  v.  Blodgett, 
50  Or.  329,  332,  92  Pac.  820;  State  v.  Spanos, 
66  Or.  118,  120,  134  Pac.  6.  A  confession  be- 
comes admissible  as  evldmoe  when  the  prose- 
cution shows  prima  fede  that  it  was  volun- 
tary ;  and  while  the  Judge  may,  if  he  chooses, 
at  that  stage  of  the  trial  permit  the  defend- 
ant to  offer  affirmative  evidence  to  contro- 
vert the  testimony  of  the  prosecution,  nev- 
ertheless, the  Judge  Is  not  obliged  to  hear  tbe 
witnesses  for  the  defendant  before  admitting 
tbe  oonfesjidon.  If  the  confesidon  Is  admit- 
ted by  the  judge  and  if  It  comes  to  the  Jury 
wltb  omfilctlng  evidence  as  to  whether  It 
WM  volni^ry,  the  Jurors  are  not  bound  to 
assume  that  tbe  confession  was  made  vol- 
untarily simply  because  the  Judge  held  that 
it  was  admissible.  To  hold  tliat  the  dectslOB 
of  the  Judge  Is  tbe  end  of  the  matter,  and 
that  his  ruling  of  itself  binds  the  Jurors  to 
say,  or  at  least  assume,  that  the  confes- 
sion is  In  truth  voluntary,  is  to  take  from 
the  Jurors  tbe  right  to  decide  a  vital  fact 
The  Judge  can  say  whether  a  confession 
shall  be  sutoittted  to  the  Jurors  for  their 
consideration,  but  it  is  their  exclusive  prov- 
ince to  say  whether  in  tbe  presence  of 
conflicting  evld^ce  they  will  attach  any 
Wei^t  to  It,  and  the  law  prescribes  that  a 
confession  must  not  be  given  any  weight  if 
it  is  not  voluntary.  The  province  of  the 
Judge  is  to  determine,  not  whether  the  con- 
fession was  in  fact  voluntary,  but  whether  a 
sufficient  prima  facie  showing  is  made  to 
warrant  a  finding  that  it  was  voluntary.  If 
the  Judge  tries  out  tbe  preliminary  question 
of  the  admissibility  of  the  confestdon  by 
hearing  all  tbe  evidence  on  both  sides  In  the 
presence  of  the  Jurors,  and  If  he  receives  the 
confession  and  allows  it  to  go  to  tbe  Jury, 
tben  the  triers  of  tbe  facts  have  a  right  to 
consider  all  tbe  evidence  In  determining  bow 
mncta  welsbt  and  credibility  d»rald  be  ghren 


to  tbe  confession;  and  so,  too,  U  the  pre- 
liminary question  is  decided  in  tbe  absence 
of  the  jury;  either  party  is  entitled,  upon 
demand,  to  have  the  Jury  hear  the  witnesses 
tell  about  the  drcnmstances  wbi<A  relate  to 
tbe  voluntariness  of  ttie  confession.  There 
are  authorities  to  the  contrary,  but  they  Ig* 
nore  tbe  distinguishing  differences  between 
the  functions  of  the  judge  and  those  of  tbe 
Jury.  Tbe  views  expressed  here  are  not  only 
governed  by  tbe  latest  decisions  of  this  court, 
but  are  also  sustained  by  wdl-considered 
precedents  In  other  Jurlsdlctitms.  State  v. 
Doris,  51  Or.  186,  94  Pac.  44,  16  L.  R  A. 
(N.  S.)  660;  State  t.  Fuller,  52  Or.  42,  47, 
48,  96  Pac.  456;  12  Qyc.  482;  1  B.  G.  L. 
p.  682  to  585 ;  State  v.  Wells,  86  Utab.  400, 
100  Pac.  681, 186  An.  St  Bep.  100»,  19  Aan. 
Oas.6Sl. 

The  trial  court  admitted  tbe  confeerion  aft- 
er bearing  tbe  witnesses  for  the  state  aiMI 
also  those  for  Qie  defendant ;  and.  since  the 
preliminary  inquiry  was  addrened  to  the 
Jury  who  saw  and  beard  the  witnesses,  bis 
decision  should  not  be  disturbed,  unless  tbe 
record  dlsdosee  <jear  and  manifest  error. 
State  V.  WintsingeTode,  9  Or.  1S3, 166;  State 
V.  Bogoway,  46  Or.  601,  78  Pac.  987,  81  Pac 
234,  2  Ann.  Gas.  481;  State  v.  Roselalr,  ST 
Or.  8,  109  Pac.  866;  State  v.  Blodgett  60 
Or.  329,  02  F^c  820;  State  t.  Humptuv. 
63  Or.  640,  128  Pac.  824;  State  r.  Spuioi^ 
66  Or.  118,  184  Pao.  6. 

Tbe  question  to  be  answered  upon  this  ap- 
peal Is  whether  tbe  court  was  Justlfled  Ul 
submitting  the  oonfesskm  to  the  iury.  and 
that  queetlpn  does  not  necessarily  require  w 
to  determine  whether  the  owfesslon  wee  bk 
fact  voluntary.  It  will  not  be  practicable  to 
give  more  than  a  brief  outline  of  the  clr- 
cumstances  surroimdlng  tbe  confession  as 
recorded  in  70  typewritten  pages  of  the  tran- 
script of  the  evidence.  Tommy  Morris  was 
arrested  and  delivered  to  the  sheriff  at  his  of- 
fice about  9:30  or  10  a.  m.  on  January  12. 
1915.  The  sheriff  immediately  took  the  de- 
fendant "Into  his  private  office"  In  company 
wltb  E.  E.  Rlnebart,  a  deputy  sberUI^  where 
In  tbe  language  of  the  sheriff: 

"I  told  him  that  the  FrenchmaQ,  Martin  An- 
cbbberry,  had  made  a  confession  in  which  he  im- 

fleated  him  in  the  murder  of  that  woman,  and 
asked  faim  if  he  wanted  to  s«e  some  of  his  fblks 
or  an  attorney.  If  he  wanted  to  he  had  better 
call  for  some  of  bis  folks  or  an  attorney,  and  he 
said  he  didn't.  I  told  him,  'You  understand  If 
you  make  any  statemcnta  tiiey  will  be  used 
against  you,  if  you  talk' at  tbis  tfaae'  In  faeti 
I  urged  him  to  talk  to  some  of  Us  folks  befm 
he  oiade  any  statement,  and  he  didn't  wish  t» 
do  it." 

The  sheriff  Is  corroborated  by  the  deputy, 
who  testified  that  the  former  sftld  to  tbe  de- 
fendant :  "Do  you  want  to  see  your  folks,  or 
do  you  want  an  attorney?"  Morris  answered, 
"No ;  I  dont  want  to  see  anybody."  And  then 
the'sberiff  warned  the  defendant  "that  any- 
thing he  might  say.  If  be  was  implicated  la 
the  murder,  would  be  used  against  bim,  and 
he  diObt  need  to  make  any  statement  uka 
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he  wanted  to."  The  sheriff  testified  that  be 
felt  friendly  towards  the  defeadaxit  because 
he  had  knowo  Morria  since  the  time  the  lat- 
ter was  a  small  boy,  and  that  he  did  not  at 
first  believe  that  the  defendant  was  guilty. 
Morrle  was  not  questioned  any  further  until 
After  the  arrival  of  the  fu'osecutinf  attorney. 
When  the  prosecuting  attorney  arrived  at  the 
sheriff's  office  he  warned  the  defendant  thus : 
.  "I  told  the  defendant  Tommy  Morris  that  the 
Frencliman,  Martin  Anehoberry,  had  made  a 
Confession,  and  be  bad  implicated  him  in  the 
killing  of  that  woman ;  that  we  wanted  to  ques- 
tion him  concerniog  the  facta;  that  he  need  not 
answer  any  questions  which  were  put  to  him 
unless  be  wanted  to.  but  that  if  he  did  answer 
qnestlonH  which  were  put  to  him  or  made  any 
statemflBta  which  Incriminated  himself  they 
would  be  used  against  him." 

TbB  sheriff  and  Ms  deputy  both  say  that 
Morris  was  warned  in  the  manner  testified  to 
by  the  prosecuting  attorney.  The  defendant 
was  then  questlcmed.  and  the  questioning  con> 
tinned  off  and  on  until  about  noon.  About 
12 :80  p.  m.  the  Bberifl  and  the  prosecuting  a^ 
toiney  wmt  to  InncAt  leeilng  Rtnebart  with 
Morris  In  the  staerUTB  ofiloe  fbr  the  reason 
Hiat  iSxe  latter  said  tltat  he  ^  not  want  any 
dinner.  During  the  absence  of  tlie  sheriff 
and  proeetintlttg  attorney  the  d^endant  made 
an  oral  confbasiMi  to  Blnehart.  Upon  their 
return  the  sherUT  and  pfoeecnting  attorney 
were  Infonned  of  what  had  transi^red ;  bat, 
before  proceeding  farther  the  prosecuting 
attorney  says  that,  "I  again  told  falm  that 
any  statement  that  he  made  would  tie  Used 
against  lilm."  Gotroboratlon  la  fbund  in  the 
testimony  ot  lUnehart,  who  swore 'that  the 
prosecuting  attorney  "t6td  1dm  any  statem«kt 
be  might  make  would  be  used  against  him, 
and  Mr.  Bolder  (the  afaerUf)  told  him  the 
same  thing;"  and  the  atmitt  says  that;  "I 
think  afterward,  when  I  came  back  from 
dinner,  we  again  warned  falm  about  making 
statements."  After  wamli^  the  defendant 
they  commenced  to  reduce  tbe  omifesatcm  to 
writing,  and  at  the  end  «C  about  two  hours 
the  writing  was  finished  and  signed  by  the 
defendant  At  some  time  during  the  after- 
noon the  defendant  accounted  for  the  blood 
spots  on  his  shirt  and  ooat  by  explaining  that 
during  the  stru^e  Bertha  Bronson  bit  An- 
choberry's  finger,  causing  It  to  bleed;  and  he 
also  revealed  the  place  where  he  had  hidden 
his  share  of  the  money  that  had  been  stolen 
from  Beriha  Bronson. 

It  Is  true  that  the  defendant  testified,  on 
direct  examination  that  when  alone  with 
Rinehart  the  latter  "told  me  to  tell  the  truth; 
it  would  be  better  for  me,  and  he  would  do 
all  he  could  for  me ;"  and  Morris  also  claim- 
ed that  when  first  brought  to  the  sheriff  the 
latter  "said  he  knew  Z  was  into  It  for  the 
Frenchman  said  I  was,  and  It  would  be  bet- 
ter for  me  to  own  up  to  it."  It  is  also  true, 
however,  that  the  cross-examination  lessened 
the  force  of  the  direct  testimony.  The  de- 
fendant argues  that  this  positive  testimony 
of  the  defendant*  together  wltli  certain  an- 


swers made  by  the  sheriff  and  deputy  sher- 
Iff,  render  the  confes^on  inadmissible.  A 
considerable  portion  of  the  cross-examinaUoa 
of  the  sheriff  is  here  quoted : 

"Well,  yon  didn't  say  to  Tommy,  a  boy  yon 
have  known  for  years,  and  whom  you  say  you 
didn't  at  that  time  believe  to  be  guilty,  'Now, 
Tommy,  It  wUI  be  better  for  you  to  tell  all  yon 
know  about  this  nutter,  if  you  know  aDything 
alKMit  it?  A.  I  may  have  said  it;  I  don't 
know.  I  would  not  be  positive  that  I  did,  but 
it  don't  seem  to  me.  •  *  •  Q.  Well,  did  yon 
say  anything  similar  to  that?  A.  I  think  after- 
ward, when  I  came  bhck  from  dinner  we  again 
warned  him  about  making  statements.  Q.  Let's 
go  back  to  my  question,  Mr.  Snider,  whether 
you  made  any  statements  of  the  kind  I  have  just 
asked  you  about.  A.  I  can't  be  sure  whether  I 
did  or  not;  I  may  have.  Q.  Did  you  say  to  him 
anything  to  the  effect  that  it  would  be  better  for 
him  to  tell  you  if  he  knew  anything  about  what 
happened?  A.  No;  I  don't  think  I  told  Mm  it 
would  tie  better  for  him,  because  I  realized  that 
it  would  not,  and  warned  him  to  that  effecL  Q. 
Did  you  say  to  him  at  that  time,  'TiHnmy,  you 
ought  to  tell  all  you  know  about  this  matter,  and 
if  you  do  tell,  I  will  do  anything  I  can  to  as- 
sist you?*   A.  I  don't  know.   Afterwards  I  did. 

S».  When?  A.  After  the  confession  was  written 
own,  I  told  him  I  would  do  evoytbing  I  pos> 
sibly  could  do  for  blm." 

Continuing,  the  dieriff  said,  "t  simply  told 
blm,  on  oeconnt  of  his  mother,  I  would  do 
anything  I  could."  and  the  witness  explained 
that  this  statement  was  mode  to  the  defend- 
ant in  the  evening  after  the  confession  had 
been  made,  and  after  Morris  'Vas  put  In  jail 
and  lodced  up."  A  portion  of  the  cross-ex- 
ominatton  reads  thus : 

"Q.  Mr.  Rinehart,  during  the  time  you  and 
TcMsmy  were  then  alone  didn't  you  urge  upon 
him  to  tell  yoa  privately,  all  about  what  happen- 
ed up  there— didn't  you  ask  Um  to  tell  It  to  you 
iadi^dually  while  the  rest  were  gone?  A.  I  did 
say  this,  'Ton  had  just  as  well  tell  me.'  Q. 
Didn't  yon  say  this:  'Now,  Tommy,  you  just  As 
well  tell  aU  about  it,  and  if  you  wiU  tell  it  to 
me  here,  I  wOl  do  all  I  can?  A.  No,  sir." 

Again  Quoting  from  the  testimony  of  Bine 
hart: 

"Q.  If  yon  discussed  that '  subject  from  the 
standpoint  of  tiling  the  troth  at  aSi,  in  all  prol>- 
ability  you  would  say  aomethtng  to  him  to  that 
effect  If  not  in  those  words?  A.  I  wouldn't  say 
whether  I  said  that.  I  wonlAi't  say  I  did  and 
I  wouldn't  say  I  didn't" 

The  sheriff  testified  that  at  no  time  "dur- 
ing the  course  of  the  examinaticm"  did  any 
person  make  any  threat  against  the  defendant 
or  give  any  promise  to  him ;  that  "we  sim- 
ply questioned  him  as  to  what  he  did  know," 
and  did  not  "at  any  time  even  request  him  or 
urge  him  to  tell  what  he  knew."  Rinehart 
testified  that  be  did  not  plead  with  the  de- 
fendant at  the  noon  hour;  that  he  did  not 
"make  any  promises  of  any  sort  to  the  de- 
fendant" ;  and  that :  "I  said,  'The  fact  of 
the  matter  is  you  were  up  there  the  night  of 
the  murder,'  and  he  nodded  his  head  and 
said  yee."  Moreover,  Rinehart  denied  saying 
to  the  defendant,  "it  will  l>e  better  for  you 
to  tell  the  truth,  and  I  will  do  all  I  can  for 
you,"  or  that  he  even  used  language  to  that 
effect 
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Standliis  alone,  the  testfanony  of  the  de- 
fendant, durg^ng  that  he  was  induced  to  con- 
teas  by  pnnnfaes,  does  not,  as  a  matter  of 
lav,  render  the  ccmfesslon  inadmissible. 
1  R.  C.  L  p.  5S4;  State  r.  Buck,  194  Mo.  410. 
92  8.  W.  706,  5  Ann.  976.  The  sberiff 
admits  that  he  did  make  some  promises  to 
the  defendant,  bat  they  were  made  in  Uie 
erenlng  after  the  written  confession,  and 
snbseqoent  to  the  statements  atmat  the  mon- 
ey and  blood  stains;  and  therefore  these  nd- 
mttted  promises  did  not  influence  the  con- 
fession. If  the  confession  is  inadmissible  as 
erldenoe,  ft  mnst  be  on  account  of  prerious 
induoeuients.  In  snlietanoe,  tlie  sherllF  said 
that,  while  he  conld  not  be  sore,  yet  he  "may 
have^  stated  to  Tommy  that  It  woold  be 
better  to  tell  what  be  knew,  and  the  deputy 
sberUTs  statement  was  that  he  said,  '^ou 
had  Just  as  well  tell  me."  and  that  he  "mig^t 
hare^  told  Tommy  **ft  was  better  for  blm  to 
ten  the  troth."  This  is  fhr  from  being  an 
admissitHi  that  they  did  In  fact  say  to  the 
defendant  that  It  would  be  better  to  tell 
what  be  knew.  It  Is  true  that  the  answers 
of  the  offlcers  famished  material  which  the 
defendant  coold  use  in  arguing  to  the  Jury 
that  the  confession  was  not  roluntary,  and 
yet,  on  the  other  hand,  the  state  could  argae 
that  what  the  offlcers  safd  "may  haye"  hap* 
pened  in  tact  did  not  happoi,  for  the  reaatm 
that  the  sheriff,  who  entertained  a  friendly 
feeling  for  tbe  defendant,  and  at  first  did  not 
believe  blm  to  be  guilty,  warned  Morris,  and 
soon  afterwards  the  prosecuting  attorney 
gave  the  defradant  a  similar  warning.  Can 
It  be  said  that  the  court  committed  clear  and 
manifest  error  when  the  defendant  was  twice 
warned  and  when,  according  to  the  testimony 
of  tbe  sheriff,  his  deputy,  and  the  prosecuting 
attorney,  they  did  not  urge  or  plead  with  the 
defendant,  nor  trick  him.  nor  make  threats 
nor  offer  promises?  BeasonaUe  ratnda  might 
draw  different  conclusions  from  the  conflict- 
ing evidence  in  the  record,  but  it  certainly 
cannot  be  said  that  all  reasonable  minds 
would  agree  thnt  the  offlcers  did  in  truth  tell 
the  defendant  that  It  would  be  better  for 
him  to  tell  what  he  knew ;  and  the  very  fact 
that  reastmable  minds  might  draw  different 
conclusions  as  to  the  voluntariness  of  the 
confession  Is  a  forcible  argument  in  behalf 
of  the  correctness  of  the  ruling  made  by  the 
trial  court. 

It  must  be  remembered,  too,  that  the  oral 
confession  made  to  Rlnehart  at  the  noon 
hour  was  not  offered  in  evidence,  and  it  must 
be  borne  in  mind  also  that  the  answers  of  the : 
sheriff  and  his  deputy  oiwn  which  the  de- 
fendant relies  refer  to  what  "may  have"  been 
said  in  the  morning  or  during  the  noon  hour. 
Even  though  it  be  conceded  that  the  sheriff 
and  bis  deputy  did  actually  tell  the  defendant 
that  it  would  be  better  for  him  to  tell  what 
tw  knew  about  the  murder,  or  If  it  be  as- 
tnmed  that  the  oral  confession  to  Rlnehart 
was  not  voluntary,  can  it  be  said  ttiat  the  ad- 
mlssioD  of  the  oonfeaslon  was  dear  and 


manifest  error?  Tbe  loAnoenMnts,  if  offered 
at  an,  were  hdd  oat  In  tbe  mondng  by  tbe 
sheriff  and  at  noon  by  tbe  depu^.  Xothing 
said  to  the  deputy  at  tbe  noon  bonr  forms 
any  part  of  tbe  confession  offered  by  the  state. 
ISie  confessioo  received  in  evidence  was 
made  in  the  afternoon,  and  embraces  tbe 
writing,  together  with  tbe  statements  about 
Oie  money  and  the  blood  stains.  Before  be- 
ginnlng  to  write  both  tbe  sheriff  and  the 
prosecuting  attorney  for  tbe  aeomd  time 
warned  tbe  defendant,  and  this  second  warn- 
ing occurred  after  any  Indncements  that 
"may  have"  been  offered  In  tbe  morning. 
Assuming  that  die  sheriff  and  tbe  deputy 
made  piomisefl  or  h^  ont  induoomrats  to 
the  defendant  In  the  morning,  and  further 
assuming  that  this  Influence  most  be  pre- 
sumed to  oonttnne  to  operate  unless  the  con- 
trary is  shown  by  dear  evidence,  we  never- 
theless have  a  sUnatlon  where  In  the  afters 
noon  both  the  sheriff  and  the  proeecnting 
attorney  warned  the  defendant  of  the  ooose- 
gnences  of  the  confession,  and  after  sndi 
warning  the  defendant  confessed.  In  State 
r.  Wintzingerode,  9  Or.  1S3, 164,  this  court  ap- 
proved the  role  announced  in  State  v.  Guild. 
10  N.  J.  Law,  163,  18  Am.  Dec.  404,  where 
It  was  held  that  altbou^  an  original  con- 
fession may  have  been  imi^wperly  obtained, 
yet  a  subsequent  emifession  may  be  admitted 
if  the  court  bdieves  tbat  tram  pn^er  warn- 
ing of  the  consequences  of  a  confession,  or 
from  other  circumstances,  that  the  ddodve 
hopes  or  fears  which  prcsnoted  tbe  original 
cwifeaslon,  were  entirely  dispelled;  and 
therefore^  if  it  is  aasnnicd  fliat  tbe  coufcasion 
made  at  the  noon  hour  to  Rindtart  was  in- 
duced by  promlww,  meTerOMieaa,  we  rtMHild 
not  reverse  the  ruling  of  the  trial  court,  but 
we  should  be  (ovemed  bf  tbe  reason  fflven 
by  tbifl  court  In  Btate  t.  Wlntdngerodc^  wbm 
speaking  of  a  similar  sltuatloD :' 

"The  circuit  court  had  the  undoabted  right 
to  try  the  questifHi  whether  the  o^inal  In- 
Buence  had  ceased  wh«i  the  subsequent  caatea- 
Bions  were  made,  and  if  the  record  before  as 
disclosed  any  foct  or  circumstance  to  justify 
the  belief  that  they  had  in  fact  ceased,  when 
such  subsequent  confeesiona  woe  made^  we 
should  not  oistorii  Its  determination.'* 

Necessarily  considerable  latitude  must  be 
allowed  the  drcult  court  in  deciding  whether 
a  confession  la  admissible,  and  yet  it  must 
be  conceded  that  the  trial  judge  should  ex- 
ercise his  discretion  with  great  care,  so  that 
proper  enforcement  of  tbe  law  may  not  be 
Impeded  on  tbe  one  hand,  and  that  no  in- 
justice be  done  the  defendant  on  the  other. 
1  R.  C.  L.  p.  583. 

While  different  minds  might  draw  differ^ 
ent  conclusions  from  the  conflicting  evidence^ 
yet  there  was  enough  evidence,  If  believed, 
to  enable  a  Jury  to  And  that  the  confession 
was  voluntary,  and  consequently  the  trial 
court  did  not  err  In  Bubmlttlog  the  confes- 
sion to  the  ultimate  triers  of  the  facts.  Be* 
llevlng  that  the  trial  was  free  from  prejudl- 
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dal  enor,  I  concur  In  the  oplnioo  and,  con- 
dnakm  of  Mr.  Justice  BSIAN. 

BURNETT,  J.  (dissenting}.  The  defendant 
Morris  was  brot^t  to  trial  upon  an  Indict- 
ment, the  charging  part  of  which  la  as 
lows: 

"rnie  said  Martin  Ancboberry  and  Tommy 
Morris  on  th«  9th  day  of  January,  A.  D.  IftlS. 
in  said  county  of  Lake  and  elate  of  Oreg<»i, 
then  and  there  being  and  actiag  together,  were 
then  and  there  unlawfully  and  feloniously  en- 
gaged in  the  commission  u  the  f<^owiug  felony, 
to  wit:  The  crime  of  larceny  in  a  dwelling 
bouse,  by  then  and  there  unlawfully  and  felo- 
niously taking,  stealing,  and  carrying  away  in 
a  dwdling  house  currency,  jndd  coin,  and  silver 
ccan,  lawful  money  of  the  United  States,  of  the 
Talue  of  ^106,  the  money  and  property  of 
Bertha  Broneon;  and  the  said  Martin  Ancho- 
beny  and  TtHumy  MmtIs,  while  then  and  there 
engaged  in  the  CMomlsBiott  of  such  larceny  in 
a  dwelling  house,  did  then  and  there  unlawful- 
ly and  feloniously  assault  the  said  Bertha  Brou- 
son  by  then  and  there  diokiu  and  strangling 
her.  whereof  she,  the  said  Bertha  BroatcMi, 
then  and  there  died." 

From  a  Judgment  of  conviction  upon  a 
verdict  of  guUty  as  charged,  he  appeals. 

The  defendant  complains  that  a  p^>er 
purporting  to  he  his  confession  was  Intro- 
dnced  in  evidence  over  his  objection,  and 
without  sufficient  proof  that  It  was  made 
Toluntarlly,  but  that  on  the  contrary  the  tes- 
timony shows  It  was  extorted  from  him  by 
holding  out  the  Inducement  to  the  effect  that 
it  would  be  better  for  him  to  c<mfess  and  by 
coercion  as  noted  further  on.  It  appears 
that  he  Is  a  minor,  19  years  old;  that  he 
was  arrested  by  a  deputy  sheriff,  brought  to 
the  conrttwuse,  and  delivered  to  the  sheriff 
about  half  past  0  o'clock  in  the  forenotm 
of  January  12,  1916,  and  without  taking  him 
before  the  magistrate,  who  issued  the  war- 
rant of  arrest,  or  any  other  Judicial  officer, 
the  sheriff  and  his  deputy,  together  with 
the  district  attorney,  proceeded  to  catechise 
him  atwut  his  connection  with  the  crime, 
telling  him  that  his  codefendant  had  made  a 
confession  Implicating  him.  Whether  the 
other  party  accused  had  really  confessed  or 
not  does  not  appear.  The  officers  mentioned 
all  say  that  they  told  this  defendant  he 
need  not  say  anything  unless  he  wished  to, 
and  that  he  said  he  did  not  want  to  see  an 
attorney  or  any  of  his  folks.  First  one  and 
then  the  other  questioned  him  about  the  mat- 
ter without  results  until  noon,  when  the 
sheriff  and  the  district  attorney  went  to 
dinner.  During  their  absence  the  deputy 
sheriff  In  the  manner  hereinafter  delineated 
succeeded  In  getting  him  to  confess,  and 
when  the  prosecuting  officer  returned  the 
latter  reduced  the  same  to  writing,  not  put- 
ting down  all  the  defendant  said,  but  con- 
siderable. Hie  defendant  subscribed  his 
name  on  each  page  of  the  paper,  and  verified 
It  before  the  district  attorney  who  assumed 
to  act  as  notary  public. 

Sections  135  and  136,  t*.  O.  L.,  are  here 
set  down: 

Section  13Xk  "AH  qnestlfms  of  fact,  other 
than  those  mentioned  in  seetloa  189,  shall  be 
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decided  by  the  Jury,  and  all  evidence  thereon 
addressed  to  them." 

Section  1S6.  "AH  questions  of  law,  Including 
the  admissibility  of  testimony,  the  facts  i»re- 
limiaary  to  suidi  admission,  and  the  construction 
of  statutes  and  other  writings,  and  •  •  • 
rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to 
it   *  • 

As  stated  In  Bedd  v.  State,  69  Ala.  255. 
quoted  with  approval  by  this  court  In  State 
V.  Moran,  15  Or.  262,  265,  14  Pac.  419,  421: 

"It  Is  a  well-established  maxim  of  the  law 
that  the  admissibility  of  evidence  ia  always  a 
question  to  be  determined  by  the  court,  and  its 
weight  or  credibility  ia  for  the  determination  of 
the  jui7.  It  is  for  the  court,  therefore,  to  ssy 
whether  the  confessions  of  a  prisoner  are  vol- 
untary  or  Invcduntary,  and  this  question,  be- 
ing Judldally  settied,  cannot  be  revwwed  by  die 
Jury." 

The  ruling  of  the  court  upon  the  admissi- 
bility of  the  testimony,  therefore.  Is  the  ex- 
ercise of  a  Judicial  function  which  we  are 
called  upon  to  review  upon  the  record  before 
us.  In  State  v.  loung,  67  N.  J.  laiw,  223, 
61  AtL  939,  the  following  appears: 

"When  a  convicted  {Krson  elects  to  bring  up 
with  his  writ  of  error  the  entire  record  of  pro* 
ceedlngs  at  the  trial  and  specifies  as  a  cause 
for  refief  or  reversal  that  he  has  suffered  mani- 
fest wrong  or  injury  by  the  admission  in  evi- 
dence of  a  statement  made  by  him,  offered  by 
the  state,  and  tending  to  prove  guilt,  the  r^ 
viewing  court  must  consider  the  evidence  pre- 
liminarily laid  before  the  trial  court,  and  its 
Gndliw  of  facts  therecm.  If  such  evidence, 
though  pertineut  to  support  such  finding,  is 
losnfflcient  In  weight  to  Justify  the  finding,  it 
may  be  determined  that  wrong  or  Injury  has 
been  done  by  Its  admlisioii." 

The  only  function  the  Jury  has  In  the 
matter  Is  to  estimate  tlie  credibility  of  the 
evidence,  for  it  la  said  in  seetloa  868,  L. 

O.  L.: 

"The  Jury,  subject  to  the  control  of  the  court, 
in  the  cases  spedfled  In  this  Code,  are  IJie 
judges  of  the  effect  or  value  of  evidence  address- 
ed to  them,  except  when  It  Is  thereby  declared 
to  be  conclusive. 

When,  therefore,  the  court  hms  ruled  that 
a  deftt^nnt's  statement  was  voluntary,  that 
concludes  the  investigation  about  whether  it 
is  admissible  In  evidence.  It  goes  to  the 
Jury  for  what  It  Is  worUi  in  their  estimation. 
They  must  conaldn  It  and  they  cannot  re- 
view the  judgment  of  the  court  oa  its  com- 
petency. As  affecting  its  welf^t,  however, 
the  jury  la  entitled  to  know  all  tJte  dream- 
stances  under  irtilch  the  defendant's  utter- 
ance was  made,  and  If  it  should  appear 
to  them  It  was  extorted  1^  compnlslim  or 
by  promise  or  imi^rted  hope  of  benefit,  th^ 
would  be  authorized  to  dlsbeUere  It  the  same 
as  they  would  the  ravings  of  one  In  delirlom 
of  fever  or  when  talking  In  his  sleep. 

It  is  well  settled  as  a  prlndple  of  law 
that  before  a  confession  Is  admitted  in  evi- 
dence the  prosecntion  most  show  that  it  was 
freely  and  Tolnntarlly  made,  and  that  if  it 
shall  a]K>ear  that  any  compulsion,  moral  or 
physical,  is  applied  to  him,  or  any  indoce- 
mant  Is  hdd  oat  to  him,  as  that  it  woald  t» 
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better  for  him  to  confess  and  the  like,  the 
Inculpatory  statement  of  the  defendant  can- 
not be  received  in  evidence.  Hayln?  testified 
on  direct  examination  In  substance  that  he 
opened  the  conversation  with  Morris  by  tell- 
ing him  he  was  Implicated  in  the  homicide 
according  to  Anchoberry's  confession,  the 
sheriff  was  asked  on  crosa-examlnatlon  on 
this  subject  the  following  question : 

"Well,  you  didn't  eay  to  Tommy,  a  boy  yoa 
have  known  for  years,  and  whom  you  flay  you 
didn't  at  that  time  believe  to  be  iruilty,  'Now, 
Tommy,  it  will  be  better  for  you  to  tell  all  yoa 
know  about  this  matter,  if  you  know  anytlung 
about  it?' " 

He  answered: 

"I  may  have  said  it,  I  don't  know.  I  would 
not  be  positive  that  I  did,  but  ft  dcai't  seem 
to  me.  *  *  *  Q.  I^et's  ro  back  to  my  ques- 
tion, Mr.  Snider,  whether  yon  made  any  atate- 
meDts  of  the  kind  I  have  just  asked  you  about 
A.  I  can't  be  sure  whether  I  did  or  not;  I  may 
have." 

The  deputy  In  whose  custody  the  defendant 
remained  during  the  noon  hour  was  question- 
ed thus: 

"Mr.  Rineliart,  during  the  time  you  and  Tom- 
my were  there  alone,  didn't  you  urge  upon  him 
to  tell  you  privately  all  about  what  happened 
up  there— didn't  you  ask  him  to  tell  it  to  you 
individually  while  the  rest  were  gone?  A.  I 
did  say  this,  'Tou  had  just  as  well  tell  me.'  Q. 
When  you  were  maintaining  that  friendly  at- 
titude, you  told  him  it  would  be  better  for  him 
to  tell  the  truth,  did  you?  A.  I  don't  know,  I 
miftht  have  told  him  it  was  better  for  him  to 
tell  the  truth.  I  wouldn't  say  I  did  tell  him, 
of  coarse." 

Further  about  the  interview  with  the  de- 
fendant during  tbe  noon  hour  the  deputy 
testtfled  thus: 

"Q.  Regarding  the  htmiicide,  what  did  you 
say?  A.  As  near  as  I  cnn  tell  you  in  the  ex- 
act words,  it  was  just  about  this  way:  After 
wo  talked  awhile  I  told  him,  I  said,  'You  heard 
whac  Willie  Arzner  has  said,  and  tbe  French- 
man has  made  a  complete  statemmt  and  has 
implicated  you,'  and  I  said,  'The  fact  of  the 
matter  is  you  was  up  there  at  the  death  of  that 
woman  the  other  ntght'  He  nodded  his  head 
and  said  be  was." 

Again,  he  was  interrogated: 

"Q.  If  you  diKCiissed  that  sobject  from  tho 
standpoint  of  telling  the  truth  at  all,  in  all 
probability  you  would  say  something  to  him  to 
that  effect  if  not  in  those  words.  A.  I  wouldn't 
say  whether  I  said  tliat.  I  wouldn't  say  I  did, 
and  I  wouldn't  say  I  didn't." 

The  defendant  testified  thus: 

"Q.  What,  if  anything,  did  Mr.  Rinehart  say 
to  you  regarding  your  telling  tbe  truth,  of  his 
agreeing  to  assist  you  if  you  would  tell  the 
trutli?  A.  He  told  me  to  tell  the  truth;  it 
would  be  bettor  for  me,  and  he  would  do  all  he 
could  tor  me.  Q.  Do  you  remember  a  statement 
of  like  nature  made  to  you  by  the  sheriff,  W.  B. 
Snider,  after  you  had  attaclied  your  name  to 
the  document  whic-h  Mr.  Gibbs  wrote  up  for 
you?  A.  Tea;  he  told  me  that  evening  that  he 
would  do  all  he  could  for  me.  Q.  Did  he  make 
a  statement  of  that  nature  to  you  more  than 
once?  A.  I  think  he  did.  when  I  was  first  ar- 
rested, and  they  had  me  in  that  private  office. 
Q.  What  did  he  say  to  yon?  A.  He  said  ho 
knew  I  was  into  it,  for  the  Frenchman  said  I 
was,  and  it  would  be  better  for  me  to  own  up 
to  it.  Q.  Did  he  ever,  at  any  time,  say  any- 
thing about  doing  what  he  conid  to  assist  you 
U  yoo  told  the  truth-nlo  what  ha  could  for  you, 


or  anything  of  that  kind?  A.  Tes;  that  is 
what  he  said  whoi  we  wsro  ia  the  private  of- 
fice before  I  told  him.** 

Pressed  on  cross-examination,  the  defendant 
answered  as  follows: 

"Now,  going  back  to  the  time  you  were  in' 
this  private  office:  Just  what  was  tbe  words 
Snider  us^  to  yoo  in  there?  A.  He  said  the 
Frenchman  had  tcdd  that  I  was  into  it  and  for 
me  to  own  up  to  it,  and  he  would  do  what  he 
could  for  me.  Q.  Are  those  the  words  he  used? 
A.  I  thiok  so.  Q.  Aren't  these  the  words  he 
used?  'The  Frenchman  has  confessed  and  im- 
plicated you  in  this  matter.'  A.  That  is  what 
he  said  for  part  of  it.  Q.  Isn't  that  about  all 
be  said  outside  of  the  warning  he  gave  you?  A. 
He  said  he  bad  implicated  me  in  it,  and  be 
wanted  to  know  whether  I  was  in  it.  Q.  lliat 
is  the  words  he  used  is  it?  A.  I  think  so.  Q. 
You  think  those  are  exactly  the  words  he  used? 
A.  They  might  not  be  exactly.  Q.  He  did  tell 
you  be  wanted  to  ask  you  some  queBtions  about 
it?  A.  I  don't  think  so.  Q.  Now  you  are 
satisfied  that  is  what  he  tt^d  you;  those  are 
the  words  he  used?  A.  That  is  what  he  meant 
Q.  How  do  you  get  tho  meaning  out  of  that 
that  he  knows  you  are  in  it  and  it  would  be 
better  for  you  to  own  up?  A.  Because  the 
Frenchman  told  him  Is  all  I  know.  Q.  He 
didn't  use  those  words;  you  simply  got  the  idea 
from  the  fact  that  the  Frenchman  had  told  him 
all  about  it,  and  be  wanted  to  ask  you  about  it 
A.  I  can't  remember  just  the  words  he  used. 
Q.  Then  you  don't  know,  as  a  matter  of  fact, 
whether  be  thought  it  would  be  better  for  you 
to  own  up?  A.  Tbat  is  what  he  meant  I 
oas't  remember  the  words  he  used  to  Bay  it  just 
like  be  did." 

This  Is  plainly  the  boy's  way  of  saying  that 
he  had  given  the  substance  of  the  sheriff's 
language  as  near  as  he  could  remember  the 
words.  His  tnaptness  of  expression  is  am- 
ply explained  by  his  mental  status,  concern- 
ing which  the  deputy  sheriff  responded  to 
cross-intern^torles  as  here  set  down: 

"Q.  You  think,  then,  that  he  is  a  bright  fe^ 
low?  A.  No;  I  jjidn't  say  that  Q.  Then 
answer  my  question  as  to  his  being  bright  A. 
I  would  not  say  be  is  a  bright  man;  I  don't 
think  he  is.  Q.  He  didn't  act  the  part  of  a 
brifrht  man  while  he  was  in  there?  A.  He 
isn't—yes,  well,  you  would  not  call  him  bright, 
but  he  is  not  simple.  No.  no;  he  is  not  a 
bright  man." 

The  district  attorney  stated  as  a  witness 
that  the  examination  of  the  defendant  re- 
sulting in  the  alleged  confession  took  place 
in  the  sheriff's  private  office,  and  that  at  his 
request  the  sheriff  locked  the  door  to  keep 
the  people  from  coming  In  and  out.  He  also 
testified  in  answer  to  the  following  interroga- 
tories thus: 

"Q.  Did  you  advise  Toaaaj  that  he  had  better 
secure  counsel  before  he  talked  to  yoa  or  tbt 
sheriff?  A.  No;  I  did  not.  I  didn^t  teU  blm 
he  had  better  see  counsel  before  be  ta^ed  to 
us.  Q.  As  a  matter  of  fact  it  is  the  policy 
of  your  office  to  secure  the  first  conrersatitHi 
with  a  man  when  he  Is  arrested,  before  they 
can  secure  counsel,  isn*t  it?  A.  Yes;  it  is  the 
policy  of  my  office  in  the  examination  of  every 
criminal  to  find  out  what  I  can  about  the  case. 
Cj.  And  insist  upon  seeing  them  before  they 
can  see  counsel?    A.  I  do  if  I  can." 

By  the  testimony  of  the  state  these  ele- 
ments proper  to  be  considered  as  affecting 
the  question  about  whether  -the  confessUm 
was  voluutaty  are  tborpui^ily  estabUshed:  0) 
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The  defenddnt  wad  under  arrest  and  in  the 
presence  of  tbe  staerur  and  the  district  attor- 
ney who  were  acttrely  engaged  In  an  effort 
to  obtain  from  him  a  confession;  (2)  the 
sheriff  confronted  him  with  the  announce- 
ment that  the  Frenchman  had  confessed  and 
implicated  the  defendant  In  tbe  commission 
of  the  crime;  (3)  while  with  the  depnty  dur- 
ing the  noon  hour  after  all  this  preceding 
talk,  the  latter  said  to  him,  "You  had  just  as 
well  tell  me,"  and  further  accused  him  direct- 
ly of  being  present  at  the  killing  of  the  wo- 
man. The  Code  has  established  the  proce- 
dure to  be  followed  In  case  of  arrest: 

Section  174a,  L.  O.  L.:  ."If  the  crime  charged 
in  the  warrant  be  a  felon?,  the  officer  making 
the  arrest  mast  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or  some 
odier  magistrate  in  the  tame  county,  as  provid- 
ed in  section  1740." 

Section  1752:  "The  defendant  must,  in  all 
cases,  be  tak^  before  the  magistrate  without 
deUy.'* 

flection  1772:  "When  the  defradant  is  brought 
before  a  magistrate  upon  an  arrest,  either  with 
or  without  warrant,  on  a  charge  of  having  com- 
mitted a  crime,  the  magistrate  must  immediately 
inform  him  the  diarge  against  falm.  and  of 
his  ri^t  to  tbe  aid  (tf  counsel,  before  any 
farther  proceedings  are  had." 

These  seetbuis  xnark  out  tba  plain  duty  of 
the  sheriff.  It  was  a  violation  thereof  to 
take  the  defendant  befwe  a  s^-coutltnted 
■board  of  inqiiUAt«H  tor  their  private  Intor^ 
ragntlon.  'Nie  law  ccmtemi^tes  that  the  ex- 
amlnatlm  of  the  defOndant  take  place  In 
opea  court,  and  that  It  be  not  delayed  by  any 
secret  proceeding.  This  circumstance  Itself 
of  course  would  not  alone  Justify  the  rejec- 
tion of  the  so-called  Cfrnfession,  but  It  Is  prop- 
er to  take  It  Into  consideration  with  all  the 
other  conditions  attendant  upm  the  produc- 
tion of  that  document  as  iUnstratlve  of  the 
atmosphere  surrounding  the  case.  Succinct- 
ly stated,  the  defendant  imputes  to  the  sheriff 
the  language  that  It  would  be  better  for  the 
former  to  own  up  to  tbe  commission  of  the 
homicide.  The  sheriff  refuses  to  deny  this 
directly,  but  says  he  may  have  said  it;  that 
he  would  not  be  positive  that  he  did ;  and 
further,  that  he  could  not  be  snre  whether 
be  did  or  not ;  that  he  may  have.  This  re- 
ferred to  the  Interview  dnrlng  the  forenocai 
before  the  otfhxr  went  to  lunch.  There  is 
nothing  in  the  testimony  tending  to  show 
in  the  least  that  the  influence  of  this  state- 
ment of  the  sheriff  was  removed  before  the 
confession  was  fnade  to  the  deputy  and  to  tbe 
district  attorney  as  embodied  in  tbe  writing. 
The  whole  thing  was  one  transaction,  begin- 
ning in  the  morning,  when  the  defendant  first 
arrived  at  tbe  sherlfTa  office,  and  ending  In 
the  afternoon  about  3  o'clock,  when  the  writ- 
ing was  finished.  The  deputy  sheriff  was 
more  guarded  in  his  utterances  In  the  main, 
but  avowed  that  he  tt^d  the  defendant  he  had 
just  as  well  tell  It.  Conceding  that  the  latter 
f^cer  persMkally  kept  within  the  letter  of  the 
law  when  he  mo^ly  nrged  defendant  that  he 
had  better  tell  the  tmUi,  yet  the  case  cotaea 


within  the  doctrine  annonnced  in  State  v. 
Wlntzlngerode,  9  Or.  16S,  set  out  in  the  syl- 
labus thus: 

"Section  169  (L.  O.  I*  J  1537)  of  the  Crimi- 
nal Code  has  not  altered  tbe  rule  of  the  com- 
mon law  as  to  the  inadmissibility  of  confes- 
sions  induced  by  the  influence  of  hope,  applied 
to  the  prisoner's  mind  by  an  officer  of  the  law 
having  him  in  custody  on  a  charge  of  crim& 
When  a  confessicKi  has  been  improperly  obtain- 
ed by  such  officer  of  a  prisoner  in  his  charge, 
by  such  means,  a  subsequent  confession  of  simi- 
lar facts,  made  by  the  prisoner  while  still  in 
custody,  upon  the  same  charge,  should  be  ex- 
cluded, unless  facts  or  circumstances  are  shown 
which  fairly  justify  the  inference  that  the  in- 
fluence under  whi<£  the  original  confession  was 
obtained  has  ceased  to  c^erata  upon  the  pris- 
oner's mind." 

Hie  langoaee  addressed  to  the  prisoner  In 
that  case  1^  the  officer  havlne  him  in  cii»- 
tody  was  this :  **It  would  he  better  for  you, 
Harry,  to  tell  the  whole  thing."  The  con- 
fession In  response  to  that  injunction  was  ex- 
cluded by  the  trial  court,  but  another,  made 
the  first  or  second  day  after  the  arrest  while 
the  defendant  was  stlU  a  prisoner,  was  admit- 
ted. This  court,  however,  reJectied  even  the 
second  confession,  because  althongh  there 
was  a  lapse  of  one  or  two  days  between  Uie 
two,  there  was  nothing  to  show  that  the  In- 
fluence of  the  former  Induoauent  had  be^ 
ronoved  from  the  prisoner's  mind.  As  be- 
tween the  def^dant  and  the  sheriff  in  the 
Instant  case  we  have  the  former,  positively 
affirming  that  the  lattw  told  him  it  would  be 
better  for  blm  to  own  up,  and  tbe  direct  re- 
fusal of  the  officer  to  deny  that  he  thus  per- 
suaded his  prisoner.  Under  such  a  state  of 
the  evidence  on  tbe  point  the  only  reasonable 
conclusion  to  be  drawn  Is  that  the  sheriff 
used  the  language  Imputed  to  him  by  the  de- 
fendant Following  the  Wlntzlngerode  Cas^ 
as  the  settled  law  In  this  state,  as  that  case 
has  never  been  doubted  since  it  was  decided, 
the  conclusion  Is  plain  that  the  confession 
ought  to  have  been  rejected.  This  deduction 
Is  strengthened  by  the'  circumstances  of  the 
case.  The  defendant's  right  to  be  taken  at 
once  before  the  magistrate,  and  there  by  him 
Informed  of  his  right  to  counsel  before  any 
further  proceedings  were  taken,  had  been 
grossly  violated.  A  half-witted  boy  was  tak- 
en Into  a  private  room  for  an  extended  quiz 
by  those  whose  monifest  purpose  was  to  ob- 
tain a  confession  and-  with  whose  brighter 
minds  his  was  no  match. 

In  Bram  v.  U.  S.,  168  U.  S.  532, 18  Sup.  Ct 
183,  42  L.  Ed.  568,  the  defendant  was  tbe  first 
mate  on  a  ship,  and  was  charged  with  hav- 
ing killed  the  captain,  the  captain's  wife,  and 
the  second  mate  during  the  voyage  at  sea. 
He  was  brought  under  arrest  before  a  police 
detective,  who,  after  having  testified  that 
nothing  was  said  by  way  of  inducement  to 
get  an  admission  from  ttie  defendant,  pro- 
ceeded as  follows: 

"When  Mr.  Bram  came  Into  my  office,  I  said 
to  him:  'Bram,  we  are  trying  to  unravel  this 
horrible  mystery.'  I  said:  'Your  position  is 
tattler  an  awkward  <m»  I.  have  haa  Brown  la 
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this  office,  and  he  made  a  Btatnuent  that  he 
saw  you  do  the  murder,'  He  said,  'Be  could 
Dot  have  seen  me;  where  was  be?  I  said:  'He 
stated  he  was  at  the  wheel'  'Well,'  he  said, 
'He  could  not  aee  me  from  there.'  I  said,  'Now, 
look  here,  Bram,  I  am  satisfied  that  70U  killed 
the  captain  from  all  I  have  beard  from  Mr. 
Brown.  But,'  I  said,  'Some  of  us  here  think 
you  could  not  have  done  all  that  crime  alone. 
If  you  bad  an  accomplice,  you  should  say  so, 
and  not  have  the  blame  of  this  horrible  crime 
on  your  own  shoulders.'  He  said,  'Well.  I  think, 
and  many  others  on  hoard  the  niip  think,  that 
Brown  la  the  murderer;  bnt  I  don  t  know  any- 
thing about  it.'  He  was  rather  short  in  his 
replies." 

In  an  opinion  by  the  present  Chief  Jas- 
tioe  of  the  Supreme  Conrt  of  the  United 
States,  the  following  extract  from  3  Rnssell 
on  Crimea  (6tfa  Ed.)  478,  is  quoted  with  ap- 
proval: 

"But  a  confeeaion,  in  order  to  be  admissible, 
must  be  free  and  vcJuntary:  That  is,  must  not 
be  extracted  by  any  sort  of  threats  or  violence, 
nor  obtained  by  any  direct  or  implied  prcHnises, 
however  stiglit,  nor  by  the  exertion  of  any  im- 
proper influence.  A  confession  can  never  be 
received  in  evidence  where  the  prisoner  has  been 
influenced  by  any  threat  or  promise;  for  the 
law  cannot  measure  the  force  of  the  influence 
used,  or  decide  upon  Its  effect  upon  the  mind 
of  the  prUtmer,  and  therefore  exdudes  the  dee- 
Inration  it  any  degree  of  influence  has  been  ex- 
erted." 

The  subject  Is  exhaustively  considered  by 
the  opinion  In  the  Bram  Case.  It  Is  there 
held  that  for  an  officer  In  charge  of  a  prison- 
er to  accuse  Mm  of  the  crime  is  to  exercise 
a  species  of  compulsioa  upon  him,  In  that 
the  prisoner,  perturbed  as  he  naturally  would. 
!«  by  being  under  arrest  for  a  horrible  of- 
fense, would  feel  compelled  to  make  some  an- 
swer to  such  an  accusation  nnder  fear  that 
bis  silence  might  be  taken  against  him.  Our 
Code  In  section  727,  L.  O.  L.,  says  that  evi- 
dence may  be  given  on  the  trial  of  a  "declara- 
tion or  act  of  another,  In  the  presence  and 
within  the  observation  of  a  party,  and  his 
conduct  In  relation  thereto."  This  serves  to 
accentuate  the  situation  in  wtiich  the  de- 
fendant was  when  the  deputy  sheriff  directly 
accused  him  of  being  present  at  the  commis- 
sion of  the  crime.  The  boy  no  doul>t  feit  im- 
pelled by  the  very  force  of  the  accusation  to 
make  some  statement,  and  tSr.  Gliief  Jus- 
tice White  points  out  that  this  Is  an  unwar- 
rantable coercion,  rendeilnK  tlie  statement 
involuntary  wltliin  the  meaning  of  the  l&v. 
He  quotes  with  approval  the  language  of  Mr. 
Justice  Brown  in  Brown  r.  Walker,  IGl  V.  S. 
091,  506.  16  Sup.  Gt  644.  646  (40  L.  Ed.  819): 

'*Wbile  the  admissions  or  confessions  of  the 
prisoner,  when  voluntarily  and  freely  made,  have 
always  ranked  high  in  the  scale  of  incriminat* 
lag  evidence,  it  an  accused  persm  be  asked  to 
explain  his  apparent  crainection  with  a  crime 
under  investigation,  the  ease  with  which  the 
qiiefltiona  put  to  him  may  assume  an  inquisi- 
torial character,  the  temptation  to  press  the 
witness  unduly,  to  iHrowbeat  him  if  he  be  timid 
or  reluctant,  to  push  him  into  a  comer,  and  to 
entrap  him  into  fatal  contradictions,  which  is 
so  painfully  evident  in  many  of  the  earlier  state 
trials,  notably  in  those  of  Sir  Nichtrias  Throck- 
morton and  Udal.  the  Puritan  minister,  made  the  I 
«rstem  so  odious  ss  to  give  rise  to  a  demand  tar  I 


its  total  aboHtloiL  The  diange  in  the  English 
criminal  procedure  in  that  particular  seems 
to  be  founded  upon  no  statute  and  no  judicial 
opinion,  but  upon  a  general  and  sijent  acquies- 
cence of  the  courts  in  a  popular  demand.  But, 
however  adopted,  it  has  become  firmly  embed- 
ded in  Engliah,  as  well  as  in  American  juris- 
prudence. So  deeply  did  the  Iniquities  of  the 
ancient  system  impress  themselves  upoa  the 
minds  of  the  American  colonists  that  the 
states,  with  one  accord,  made  a  denial  of  the 
right  to  question  an  accused  person  a  part  of 
their  fundamental  law,  so  that  a  maxim,  which 
in  England  was  a  mere  rale  of  evidence,  became 
clothed  In  this  country  with  the  impregnabil- 
ity of  a  ctmstitational  enactment." 

This  doctrine  has  been  embodied  In  section 
12,  art  1,  of  our  own  state  Constitution: 

"No  person  shall  be  put  la  jeopardy  twice 
for  the  same  offmsei  nor  be  CMnpelled  in  anr 
criminal  prosecution  to  testify  against  himself." 

The  decision  of  the  Bram  Case  was  found- 
ed upon  the  like  provision  in  the  national 
C<Histitutlon. 

Reverting  to  tlie  doctrine  laid  down  In  tbe 
excerpt  from  Russell  on  Crimes,  tbe  question 
Is  not  what  amount  of  conu  wl^on  or  Induce- 
ment there  may  have  beoi.  but  was  there  any 
of  It?  It  matters  not  tbat  the  officers  told  de- 
fendant be  was  not  obliged  to  talk.  They  did 
tell  him,  following  up  their  accusatlw,  that 
he  had  Just  as  well  tell  them,  and  by  an  over- 
whelming weight  of  the  testimony  they  did 
say  to  him  tbat  it  would  be  better  for  him  to 
confess.  The  court  will  not  open  an  account, 
charge  the  defendant  with  tbe  statement  of 
the  officers  who  told  him  he  need  not  say  any- 
thing unless  he  wished  to,  and  credit  him 
with  his  own  testimony,  and  tbe  admission 
of  the  officers  that  they  told  him  it  was  better 
to,  OK  that  he  had  just  as  well  tell  it  after 
they  liad  accused  him,  and  after  all,  strike  a 
balance  in  favor  of  the  state  and  so  admit  the 
confession.  It  is  incumbent  upon  the  prose- 
cution to  show  that  the  statement  relied  upon 
was  free  and  voluntary,  and  if  it  should  ap- 
pear that  any  inducemrat  or  compulsion  in 
any  ai^redable  degree  enters  as  an  ingredi- 
ent into  the  transaction,  it  vitiates  the  whole, 
and  Its  admlsslMi  In  evidence  is  an  abuse  of 
the  defendant's  constitutional  rights  for 
which  a  conviction  should  be  reversed. 

Recalling  that  the  d^uty  sherUf  opressly 
says  that  after  hsvlng  accused  the  defendant 
of  being  present  at  the  homldde,  be  said 
to  him,  "Tou  had  just  as  well  tell  me,"  a 
very  instructive  case  on  that  branch  of  the 
subject  is  State  v.  Nagle,  25  I.  lOS,  64  AtL 
1063,  106  Am.  St.  Rep.  864.  The  defendant  - 
was  accused  ot  having  murdered  her  husband 
with  a  plsttd  whldi  die  bad  purchased.  TIm 
officer  who  arrested  bw  talked  witb  her  on 
tbe  way  to  JaU.  He  stated  as  a  pr^lmlnary 
that  be  luid  made  no  inducement  to  her,  and 
actually  held  out  none.  He  declared  that  he 
told  tbe  defendant  tbat  the  truth,  whatever 
that  might  be.  ou^t  to  be  told,  bnt  that  she 
had  an  undoubted  right  to  plead  guilty  or  not 
guilty  In  regard  to  any  part  <a  the  case  whldi 
was  coming  before  tbe  court   On  croas-ez- 
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aminatlon  be  testtlled  Uiat  be  said  to  the  de- 
fendant: 

"It  ia  thought  that  you  bought  this  revolver; 
but  she  said,  'Xo,  sir;  I  did  not  buy  it.'  I 
said  to  her,  "Here  is  no  gneBtion  but  what  you 
bought  the  revolver,  and  if  you  did  you  will  gain 
nothing  by  denying  it.'  Also:  'It  would  be  bet- 
ter for  you  to  tell  the  truth;  we  have  ample 
proof  that  yoa  {nirchased  this  revolver.'  That 
she  said:  *I  did  not,  and  I  never  was  In  Halll- 
day's  store  In  my  life/  I  remarked  that  I  did 
not  mention  Halliday's  store  in  the  matter  at 
all.  *Now,'  I  said,  'having  mentioned  the  place 
where  you  bought  it,  you  might  just  as  well  say 
whether  or  not  you  bought  it.  What  did  you 
pay  them  for  that  revolver?'  She  said,  'I  paid 
them  S2  for  It.  and  they  gave  me  tiie  car- 
tridgea.'" 

After  referring  to  the  Bram  Gaae  and 
othera  an^rovlnff  the  doctrine  of  Rnssell  on 
CTrimes  already  noted,  the  court  says : 

"The  language  used  by  the  oJBcer,  taken  as  a 
whole  (and  taken  in  connection  with  the  con- 
tradictory statements  made  by  the  defendant 
about  the  purchase  of  the  lustol),  was  such  as 
to  very  naturally  convey  to  the  mind  of  the 
defendant  the  idea  that  she  would  gain  some  ad- 
vantage by  admitting  that  she  bought  the  pis- 
tol and  obtained  the  cartridges  therefor.  And 
hence  it  cannot  be  said  that  her  admlniui  re- 
lating thereto  was  voluntary." 

The  court  there  holds  that  a  mere  request 
or  advice  to  tell  the  truth  will  not  render  a 
owifesslou  Inadmissible,  and  says: 

"But  where  the  request  or  admonition  is 
given  in  such  language  and  under  such  circum- 
Btancea  that  the  prisnier  might  natural^  have 
understood  it  as  recommending  a  confession, 
the  confession  induced  thereby  will  be  inadmis- 
sible in  evidence." 

Id  State  v.  Alexander,  109  La.  658,  33 
South.  600,  the  defendant  *wa&  In  the  custody 
of  the  arresting  officers  upon  a  charge  of 
robbery  committed  In  connection  with  one 
Payne.  While  thus  detained,  Alexander  ask- 
ed one  of  the  officers  if  Payne  was  yet  ap- 
prehended, to  which  question  tlie  ofllcer  re- 
plied: 

"Ko ;  that  as  soon  as  he  is  caught,  he  is  going 
to  turn  state's  evidence,  and,  if  you  have  got 
anything  to  say,  you  had  better  say  it  now." 

In  a  well-considered  opinion  by  Mr.  Jus- 
tice Monroe,  the  court  reversed  the  Judgment 
of  conviction  because  of  the  admission  of  the 
confession  made  by  the  defendant  in  response 
to  that  statement  of  the  policeman.  In  West 
V.  U.  S.,  20  App.  D.  O.  347,  the  syllabus  says: 

"The  statement  by  a  police  oihccr  to  a  pris- 
oner that:  *Xou  have  been  telling  me  a  pack 
of  lies;  now  you  had  better  tell  the  truth^— is 
■uffident  to  render  a  conseQuent  oonfession  by 
the  prisoner  involuntary  aa  a  matter  of  law.** 

In  State  v.  Davis,  125  N.  G.  612,  34  S.  B. 
198,  the  defendant  was  arrested  by  an  offi- 
cer, who  said  to  him  that  he  "had  worked 
up  the  case,  and  he  had  as  well  tell  all  about 
it."  The  court,  commenting  upon  this  lan- 
guage and  holding  that  it  was  error  to  re- 
ceive the  ensuii^  confession  of  the  prisons, 
said: 

"An  officer,  with  authority  to  arrest,  diKharg- 
es  his  duty  by  mmply  making  the  arrest,  and  it 
is  no  part  of  his  duties  to  provoke  a  prisoner 
to  make  any  statement.  The  genius  of  our  free 
hutitotionB  provMes  that  admuaiQns  of  a  party 


should  not  be  Used  against  him,  unless  made 
voluntarily.  The  common  law  lo<^  with  jeal- 
ousy on  such  confessions,  for.  If  made  un- 
der the  influence  of  hope  or  fear,  they  furnish 
no  test  of  the  truth  of  the  matter.  They  may 
be  true,  and  they  may  be  inspired  by  either  h<HM 
or  fear  that  such  statements  will  be  better  for 
him  in  the  near  future." 

In  State  v.  Whitfield.  70  N.  C.  866,  the  lan- 
guage of  the  prosecutor  was  this: 

"I  believe  you  are  guilty— if  you  are  you  had 
better  say  so;  if  you  are  not,  you  had  better 
say  that** 

It  was  held  that  the  confession  was  made 
under  the  influence  of  hope  or  fear,  or  both, 
and  was  Inadmissible.  In  People  v.  Gonzales, 
186  Gal.  666,  6&  Pac.  487,  as  stated  by  the 
opinion  It  appears  that  the  sheritT  visited 
the  defendant  in  prison ;  that  at  first  the 
latter  denied  all  knowledge  of  the  crime,  but 
that  after  a  while  the  sheriff  "told  him  he 
hod  better  come  out  and  tell  the  truth ;  that 
the  statement  he  had  formerly  made  was  not 
true ;  that  It  would  be  better  for  him  to  tell 
the  troth ;  that  he  (the  sheriff)  believed  that 
he  was  Implicated  In  the  crime — had  e\'idence 
tending  to  implicate  him  In  it — and  did  not 
believe  his  denial."  The  court  there  says: 

"It  scarcely  needs  reasoninei  to  show  that  a 
statement,  extorted  as  was  this  one,  is  not  tiie 
free,  volnntarar  statement  which  the  law  con- 
templates ahau  alone  be  admlsdble." 

A  substantially  parallel  case  is  State  v. 
Jay,  116  Iowa.  264,  89  N.  W.  1070.  The  dep- 
uty sheriff,  who  arrested  the  defendant  on  a 
charge  of  larceny  of  a  mare,  testified  thus: 

"Q.  Yon  told  him  it  he  would  tell  where  she 
was  it  would  go  easier  with  bun,  did  you?  A. 
I  might  have  told  him  it  would  be  hetter  for 
him.  The  mare  he  had  taken  had  been  trad- 
ed, and  he  wanted  to  t^  where  she  was.  After 
I  asked  Um  some  statements,  he  said  he  would 
tell  where  the  mare  waa.  C}-  is,  you  asked 
him  nnestioQs,  as  the  testimony  here  shows,  of 
Mr.  Gamer,  that  if  he  would  tell  this  it  would 
be  easier  for  him?  A.  Perhaps  I  told  him  some- 
thing like  that;  yes.  Q.  Didn't  you,  Mr.  Keen- 
hold,  in  fact,  tell  him  that  before  Garner  came 
up?  A.  Yes,  sir;  perhaps  I  did.  Q.  And,  when 
you  told  him  it  would  go  easier  for  him  if  he 
would  tell  about  it,  then  he  told  you  before  Gar- 
ner came  up  about  the  horse?  A.  He  told  me; 
yes.  He  told  me  where  he  had  traded  the  horse, 
and  where  he  could  probably  find  her." 

The  language  of  the  court  follows: 
••It  is  elementary  law  that  such  statements 
must  be  entirely  free  and  voluntary;  that  is, 
must  not  be  extracted  by  any  sort  of  threats  or 
violence,  nor  any  direct  or  implied  promises,  how- 
ever slight,  in  order  to  be  admissible.  It  is  not 
important  to  determine  whether  they  amounted 
to  a  confession  of  guilt,  or  merely  a  declaration 
of  tacts  tending  to  show  guilt,  for,  as  said  in 
Grcenleaf  on  Evidence,  'the  law  excludes,  not 
only  direct  confessions,  but  any  other  declara- 
tion tending  to  implicate  a  prisoner  in  the  crime 
charired.  even  though  in  terms  it  is  an  accusation 
of  another  or  a  refusal  to  confess.'  Hie  evi- 
dence leaves  no  doubt  but  that  the  olficxT,  b<^re 
anything  was  said  by  Jay,  assured  him  that  it 
w(AiId  go  eanier  with  him  if  he  would  tell  where 
the  mare,  alleged  to  have  been  stolen,  was,  and 
ve  have  only  to  determine  whether  this  was 
sufficient  iodaoenent  to  justify  the  exclusion  of 
the  evidence." 

In  Vaughan  v.  Commonwealth,  17  Grat 
(58  Ta.)  676,  the  court  refused  to  dlstln^ulah 
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between  the  statement  "yon  had  as  well  tell 
all  about  it"  and  one  to  the  effect  that  the 
defendant  had  better  tell  about  It,  and  re- 
jected the  confesaloo.  These  cases  are  appli- 
cable to  the  situation  as  portrayed  by  the 
testimony  of  the  officers  themselves,  to  the 
effect  that  they  confronted  the  prisoner  with 
the  statement  that  the  other  man  had  Im- 
plicated him;  that  he  had  just  as  well  tell 
about  it,  and  directly  accused  him  of  being 
present  at  the  homicide.  There  can  be  no 
question  whatever  that  these  statements  were 
made  because  they  come  from  the  mouths  of 
the  witnesses  for  the  prosecution.  Why  was 
the  defendant  taken  into  the  sherlfTs  private 
office  under  lock  and  key  and  catechised  by 
the  officers?  It  was  for  the  purpose  of  get- 
ting a  confession.  Why  was  he  told  that  he 
bad  Just  as  well  tell  It?  It  was  to  urge  blm 
to  make  the  statement  Why  was  he  directly 
accused  of  being  present  at  the  crime?  It 
was  a  species  of  compulsion  to  move  him  to 
speak.  Under  all  these  circumstances  the 
authorities  quoted  are  demcmstratlTe  that 
the  statonent  Is  not  voluntary  and  ought  to 
be  rejected,  and  this  Independent  of  the  de- 
fendant's testimony,  not  denied  by  the  sheriff, 
that  he  was  told  it  would  be  better  for  him  to 
own  up.  On  tbe  statmrat  ot  the  officers 
themselves  the  court  plainly  drew  the  wrong 
conclusion  from  the  admitted  facts  and  abus- 
ed Its  legid  dlscreUon  in  allowing  the  state- 
ment to  go  to  the  Jury. 

But  it  is  said  tbe  offionrs  warned  him  that 
he  need  not  make  a  statement  unless  he  was 
willing,  and  immediately  prior  to  beginning 
the  writing  again  told  him  that  he  need  not 
make  a  statement  unless  he  wished  to.  None 
the  less,  however,  not  a  single  one  of  them 
anywhere  says  that  they  withdrew  tbe  former 
BtateniNit  tliat  be  bad  just  as  well  tell  it,  or 
their  accusation  against  him  of  the  crime, 
and  that  the  other  man  bad  implicated  him. 
There  is  n(rtliing  whatever  to  show  that  this 
Influence  had  been  removed.  As  well  might 
a  robber  say,  "I  told  my  victim  that  he  need 
not  give  up  his  purse,  yet  I  bad  my  loaded 
pistol  pointed  at  his  head."  The  officers  may 
have  observed  tbe  letter  of  tbe  law  in  tbelr 
formal  admonition,  but  they  broke  it  in  the 
spirit  by  tbelr  other  language^  as  ethown  by 
tbe  precedents  quoted.  The  whole  transac- 
tion was  covered  by  tbe  time  between  about 
9:30  o'clock  In  the  forenoon  and  soon  after 
1  o'clock  In  the  afternoon  when  the  talcing  of 
the  written  confession  began.  In  Common- 
wealth V.  Taylor,  59  Mass.  (5  Gush.)  605,  the , 
language  of  tbe  opinion  is  this : 

"In  the  present  case,  the  promises  were  such 
as  mifcbt  exdte  hopes  in  the  mind  of  tbe  pris- 
oner thnt  be  Bhould  be  materially  benefited  by 
Duiking  disclosures.  He  was  in  the  hands  of  the 
police  officer.  Starkweather,  and  Wright,  a  dep- 
uty sheriff,  and  he  was  told  by  them  that  if  he 
should  make  disclosures  that  would  be  of  benefit 
to  the  government,  they  would  use  their  in- 
fluence to  have  them  go  in  hia  favor.  This  was 
between  4  and  5  o'clock  in  the  afternoon.  lie 
did  not  then  make  any  discloBuresj  but  the  next 
morning,  being  in  the  coatody  of  Wright,  and 


without  any  further  Inducements,  he  made  tbe 
admisrioDs  now  offered  to  be  proved.  The  caas 
seems  to  us  to  fall  within  the  rule,  excluding 
confessions  obtained  under  the  influence  of  in- 
ducements held  out  by  on  officer  havinir  the 
prisoner  in  his  custody,  and  for  that  reason  the 
testimony  of  Wright  ou^t  to  have  been  ex- 
daded." 

In  Ocanmonwealth  v.  Ouitls,  97  Hass.  674, 
the  officer  having  ttie  defendant  In  custody 
said  to  him  that  "as  a  general  thing  It  was 
better  for  a  man  wbo  was  guilty  to  plead 
guilty,  for  he  got  a  lighter  sentence."  Com- 
menting on  this  tbe  court  said: 

"It  is  true  that  this  remark  was  in  reply  to  an 
inquiry  by  the  prisoner  whether  he  should  ad- 
vise him  to  plead  guilty,-  and  tliat  the  officer 
premised  by  saying  that  'he  did  not  wish  to 
advise  him  one  way  or  the  other  for  fear  it 
might  not  suit  him.'  But  we  do  not  think  any 
different  rule  ia  to  be  applied  because  -the  pris- 
oner introduced  the  conversation  on  the  subject, 
and  solicited  the  counsel  of  tbe  officer.  The  of- 
ficer ought  not  to  have  assumed  to  act  as  his 
adviser  even  at  the  prisoner's  request  •  •  • 
There  is  no  doubt  that  any  inducement  of  tem- 
poral fear  or  favor  coming  from  one  in  author- 
ity which  preceded  and  may  bave  influenced  a 
confession  will  cause  it  to  be  rejected  unless  the 
confession  is  made  under  such  circumstances 
as  ^ow  that  the  influence  of  the  inducement 
has  passed  away.  No  cases  require  more  care- 
ful scrutiny  than  those  of  disclosures  made  by  a 
party  under  arrest  to  the  officer  who  has  nim 
in  custody,  and  in  none  will  dlghter  threats  or 
promises  of  favor  enlude  the  subsequent  eonfes- 
sions." 

In  Mflckmasters  v.  State,  Miss.  469,  34 
South.  166,  the  defendant  had  made  a  con- 
fession to  the  officer  wblcA  tbe  court  ruled 
was  inadmissible  because  of  Inducements  held 
out  to  the  defendant,  but  adn^Itted  subse- 
quent statements  to  another  person.  Tbe 
opinion  there  says: 

"If  the  confession  made  to  Harvey  is  not  free 
and  voluntary,  then  the  subsequent  statements 
to  Lambert  are  tainted  with  tiie  same  induce- 
ments, and  are  to  be  attributed  to  the  first  cause 
moving  the  defendant  to  make  the  confession 
to  Harvey,  unless  the  evidence  dearly  shows 
otherwise.  TTnder  tbe  decisions  of  this  court  it 
is  clear  that  the  confessions  were  not  free  and 
voluntary,  and  the  objections  made  to  thrir  in- 
troduction in  evidence  should  have  been  sus- 
tained." 

In  Banks  v.  State,  9.S  Miss.  700,  47  South. 
437,  the  prisoner's  first  confession  was  re- 
jected because  of  Improper  Inducements.  The 
Judgment  of  conviction  was  reversed  because 
the  second  confession,  made  the  next  day  to 
the  same  parties  while  still  In  their  custody, 
was  admitted.  In  People  v.  Silvers,  6  Cal. 
App.  69,  92  Pac.  506.  the  defendant,  under 
arrest  for  the  crime  of  larceny,  was  brought 
before  the  district  attorney.  There  were  al- 
so present  one  Aitken.  one  of  the  officers  of 
the  defendant's  employing  corporation,  to- 
gether with  the  president  of  tihe  Institution, 
a  PInkerton  detective,  and  the  defendant's 
brother.  Tbe  district  attorney  informed  him 
(the  accused)  that  be  understood  he  desired 
to  make  a  confession,  whereupon  the  defend- 
ant said  nothing,  but  tears  came  Into  bis 
eyes,  and  then  Aitken  said  to  hira:  "Brace 
up  old  man,  and  It  will  be  better  for  you, 
and  teU  everything  yon  know."  He  still  he»- 
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Itated,  bat  afterwards  made  a  statement  In- 
dicatlve  of  gnllt.  It  was  held  that  Altken's 
statement,  urging  the  defendant  to  confess, 
being  made  in  the  presence  of  the  district  at- 
torney and  not  contradicted,  may  well  have 
been  construed  as  a  promise  of  favor  if  he 
confessed,  though  the  dUtrlct  attorney  in- 
formed defendant  that  he  need  tell  only  what 
he  desired.  The  court  said  that  under  such 
circumstances  It  was  Incumbent  upon  tbe  dis- 
trict attorney,  not  only  to  say  to  the  defend- 
ant that  he  need  not  speak  unless  be  wished 
to,  but  also  to  go  further  and  explicitly  re- 
move the  statement  of  Aitken  from  the  case 
and  to  disclaim  being  bound  by  It  In  Peo- 
ple V.  Castro,  125  Cal.  621,  58  Pac.  133.  the 
defendant  had  made  confessions  to  the  sher- 
iff under  influences  which  the  court  held  to 
be  vitiating,  and  on  appeal  the  case  was  re- 
versed because  confessions,  made  several  days 
after  the  first,  although  not  by  further  la< 
dncements,  were  admitted  in  evidence.  These 
authorities  clearly  dispose  of  the  contention 
that  the  written  confession  Is  admis^le  in 
the  instant  case  because,  immediately  betora 
beginning  the  writing  the  prosecuting  officer 
again  told  the  defendant  he  need  not  speak 
nnless  he  wished  ta  The  showing  on  that 
point  Is  much  stronger  In  favor  of  the  de- 
fendant than  the  precedents  dted,  because 
here  it  is  substantially  one  tranaactlon,  cover- 
ing tmly  a  few  boars.  The  defendant  had  but 
little  time  to  reflect  He  was  oppressed  by 
the  calamity  of  his  situation.  He  was  so 
perturbed  that  as  one  of  tbe  officers  testlfiee. 
he  said  he  did  not  want  anything  to  eat, 
and  this  although  he  bad  ridden,  in  the  cold 
of  a  winter  .morning,  to  the  county  seat  In 
Lake  county.  A  long  list  of  authorities  ou 
the  subject,  both  English  and  American,  Is 
set  down  In  Bram  v.  U.  B.,  supra.  • 

In  brief,  on  the  subject  pf  confessions  as 
taken  from  the  evidence  of  tbe  officers  them- 
selves, the  fact  that  the  defendant  Is  under 
arrest  and  Is  told  that  another  party  has 
confessed.  Implicating  blm,  and  that  he  Is  ac- 
cused  of  being  present  at  tbe  b<mdclde,  and 
that  he  bad  just  as  well  tell  it  consti- 
tute a  compulsion  which  excludes  any  coa- 
fession  made  in  pursuance  thereof,  alttiough 
the  officers  went  through  tbe  formality  of 
saying  to  him  that  he  need  not  speak  un- ' 
leas  he  wished  to.  Furthermore,  tbe  fact 
that  the  defendant  declares  tbat  the  sher- 
iff t<dd  him  It  would  be  t>etter  for  him  to 
own  up,  and  Uiat  the  sheriff  taxed  with  this 
statement  on  cross-examination  would  not 
deny  it,  and  neither  did  the  deputy,  estab- 
lishes by  a  strong  pr^mnderance  of  the  evi- 
dence that  such  language  was  used  by  the 
officers,  and  the  antlwrlties  are  practically 
nnanlmoiu  that  this  constitutes  an  induce- 
ment avoiding  the  confession.  The  a'dmis- 
slons  of  tbe  officers  clearly  show  compulsion 
within  the  doctrine  of  Bram  v.  U.  S.  and  au- 
thorities there  cited.  The  court  admitted  the 
confession  in  the  &ce  of  nudlaputed  facts, 
dlsdoetng  coercion  influencing  the  statement 


of  tbe  defendant.  The  Judgti  was  wrong  as 
a  matter  of  law  In  his  concluslwi  from  the 
facts  thus  established. 

Tbe  contention  of  the  state  was,  In  sub- 
stance, that  the  two  defendants  went  to  the 
abode  of  tbe  deceased  and  <^oked  her  to 
death  for  the  pnrpose  of  stealing  her  money, 
whidh  she  kept  in  her  trunk  there.  The  phy- 
sician who  examined  tbe  body  was  called,  and 
as  a  witness  described  tlie  conditions  preseut, 
the  finger  marks  upon  the  throat  and  inter- 
nal heniorrbage,  and  then  testified  as  fol- 
lows, over  the  objection  of  tbe  defendant: 

"Q.  From  the  position  of  the  marks  upon  the 
woman's  throat  and  the  condition  of  the  tliroat, 
can  you  state,  as  a  result  of  your  examination 
as  a  physician,  whether  or  not  the  strangula- 
tion was  self-infiiotrd?  A.  It  was  not.  Q. 
From  sncb  esaminatioa  can  you  state  whether 
or  not  it  was  the  result  of  an  accident?  A.  My 
opinion  was  ft  was  not  acddentaL" 

It  was  the  e^nslTe  province  <jt  the  jury 
to  d^^rmlne  whether  the  vloluice  was  In- 
flicted accidentally  or  felonion^.  This  tes- 
timony, admitted  by  the  court  over  the  de- 
fendant's objection,  allowed  the  witness  to 
determine  that  question  fbr  the  time  being 
by  his  opinion.  Horeorer,  it  was  not  a  Ques- 
tion for  oplnUm  or  expert  evidence.  The  wit- 
ness whether  profteslonal  or  layman,  Is  lim- 
ited in  sncfa  cases  to  a  descrlptton  of  the 
things  which  he  saw,  and  the  Jury  was  quite 
as  competent  as  ordinary  olraerrere  to  deter- 
mine whether  the  violence  was  self-lnfficted 
or  not. 

In  State  T.  Barrett,  3S  Or.  194,  S4  Paa  807, 
a  conviction  of  manslaughter  was  reversod 
for  the  single  error  of  receiving  opinion  evi- 
dence upon  a  matter  whi(4i  the  jury  was 
ctunpetent  to  determine  without  the  assist- 
ance of  experts.  It  Is  there  said  In  the  sylla- 
bus: 

"The  opinion  of  a  witness  tbat  the  body  of 
the  deceased  at  the  time  he  saw  it  did  not  tic 
in  the  position  in  which  it  fell  when  the  person 
WRS  shot  is  not  competent  evidence,  tdr  it  ap- 
peared tbat  the  position  of  tbe  body  and  the 
surroundings  of  the  place  could  all  be  accurately 
described,  and  under  such  drcumstances  tlie  jury 
are  to  draw  thdr  own  condusionB.'' 

In  State  v.  Mims,  36  Or.  315,  61  Pac.  888, 
the  defendant  pleaded  self-defense,  and  on- 
dertook  to  show  that  he  was  as  helpless  as 
a  child  in  a  flght  .with  the  deceased,  and  did 
not  stand  any  chance  to  get  away  from  him. 
The  court  held  that  this  called  for  a  matter 
of  opinion  of  the  witness  concerning  a  matter 
on  which  the  jury  were  quite  as  cooipctcnt 
to  decide  as  the  witness.  In  State  v.  Jen- 
nings, 48  Or.  483,  87  Pac.  524,  89  Pac.  421, 
the  error  leading  to  the  reversal  of  the  con- 
viction of  murder  was  admitting  the  opinion 
of  a  witness  about  the  direction  from  which 
a  shot  was  flred ;  and  the  court  held  that 
where  tbe  facta  observed  by  a  witness  can 
be  accurately  portrayed  to  a  Jury,  the  evi- 
dence should  be  limited  to  such  redtal  and 
tbe  witness  should  not  be  permitted  to  state 
his  dednctlons  from  such  facts. 
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"For  InstancCf**  aays  tite  ByllAbus,  "a  witness 
who  saw  the  surroundises  soon  after  a  homicide 
by  sbooting  should  not  be  allowed  to  state  his 
opinion  as  to  the  place  from  which  the  buUet 
came,  where  the  ccmditions  observed  can  be  ade- 
quately described." 

See,  also,  Everart  v.  Fischer,  75  Or.  328, 
147  Pac.  33,  189.  These  cases  are  cer- 
tainly controlling  against  the  opinion  of  the 
witness  concerning  whether  or  not  the  death 
.was  the  result  of  accident  It  was  for  the 
Jury  alone  to  determine  whether  the  death 
was  accidental  or  felonloos,  and  the  witness 
might  as  well  have  been  asked  his  opinion 
about  the  guilt  or  innocence  of  the  defendant 
Besides  being  outside  the  range  of  expert 
testimony,  the  declaration  of  the  witness  In- 
vaded the  province  of  the  Jury. 

Exception  was  taken  to  the  giving  of  In- 
struction No.  12Vi,  to  the  effect  that  volun- 
tary intoxicatiou  Is  not  a  defense  to  a  prose- 
cution for  crime.  The  charge  in  that  respect 
was  correctly  framed  in  the  abstract  but  a 
careful  perusal  of  the  full  report  of  the  tes- 
timony, attached  to  and  made  part  of  the  bill 
of  exceptions,  reveals  nothing  whatever  show- 
ing that  the  defendant  was  intoxicated,  or 
that  drunkenness  was  urged  as  a  defense. 
It  Is  true  that  in  the  confession  the  defendant 
spolce  of  drinking  with  his  codefendant  from 
a  bottle  of  whisky,  but  he  does  not  pretend 
to  have  been  drunk,  and  ail  the  witnesses 
.who  spoke  on  that  subject  said  that  at  the 
time  of  the  homicide  he  was  not  intoxicated. 

He  also  assigns  error  upon  the  giving  of  in- 
struction No.  16,  which  is  here  set  down : 

"The  GoDStitution  oC  ttds  state  baring  been 
amended  to  abolish  capital  panisbment,  the 
crime  of  murder  is  linuted  to  murder  in  the 
second  degree  and  manslaughter.  You  are  there- 
fore instructed  that  under  this  indictment  you 
may  find  the  defendant  not  guilty,  or  you  may 
find  him  guilty  of  manslaughter,  or  you  may 
find  him  guilty  of  murder  in  the  second  degree." 

The  reference  to  the  Constltntlon  and  mur- 
der in  the  first  degree  la  pure  abstract  gratui- 
ty, having  no  place  In  a  charge  to  the  Jury 
on  fhe  crime  mentioned  In  the  indictment. 
It  amounts  to  a  tacit  Intimatitui  to  the  Jury 
from  the  bench  that  in  the  opinion  of  the 
Judge  the  defendant  ought  to  be  hanged, 
but  as  capital  punishment  has  been  abolished, 
they  should  punish  the  defendant  as  severely 
aa  possible. 

The  court  gave  instructions  17,  18,  and  19, 
as  follows: 

No.  17.  "Murder  in  the  second  degree  is  where 
a  person,  purposely  and  maliciously,  but  without 
deliberation  or  premeditation,  or  in  the  commis- 
sion or  attempt  to  commit  any  other  felony  than 
rape,  arson,  robbery  or  burglary,  kills  another, 
or  where  a  peraon,  by  an  act  unminently  dan- 
gerous to  others,  evindne  a  depraved  mind  re- 
gardless of  life,  although  without  the  desii^n 
to  effect  the  death  of  any  particular  person,  Icills 
another." 

No.  IS.  "Manslaughter  is  where  a  person, 
without  malice  expressed  or  implied,  or  without 
deliberation,  upon  sudden  heat  of  passion  caused 
by  strong  provocatioUj  kills  another;  or  where 
a  perscKi  in  the  commission  of  an  unlawful  act, 
or  in  the.  commission  of  a  lawful  act,  without  due 
caution  or  circumspection,  involuntarily  kiUs 
auothw." 


No.  10.  "Under  this  indictment  it  Is  not  neo* 
essary  to  prove  expressly  either  a  purpose  to 
kill,  or  deliberate  and  premeditated  malice. 
The  indictment  having  alleged  murder  while  en- 
raged in  the  commisrion  of  larceny  in  a  dwelling 
house,  it  is  only  required  that  the  larceny  ana 
the  killing,  in  the  manner  alleged  during  the 
larceny  he  proven  to  make  out  the  case.  Tn  such 
a  case  and  under  such  proof  the  intent  to  kill 
and  the  deliberate  and  premeditated  malice  are 
inomtrovertibly  implied." 

The  defendant  predicates  error  upon  the 
giving  of  instruction  No.  19.  The  court  had 
already  stated  to  the  Jury  in  No.  17  that  mur- 
der in  the  second  degree  is  where  a  person 
purposely  and  maliciously  kills  another,  but 
without  premeditation  or  deliberation,  while 
in  No.  19  he  says  that : 

"In  such  a  case  and  under  such  proof  the  in- 
tent to  kill  and  the  deliberate  and  premeditated 
malice  are  incontrovertibly  implied." 

These  two  instructions  contradict  each  oth- 
er, for  in  the  first  deliberate  and  premeditated 
malice  Is  excluded,  while  in  the  latter  it  is 
held  to  be  "incontrovertibly  implied."  Again, 
in  No.  IS,  the  court  said  that  a  person  is 
guilty  of  manslaughter  if  he  kill  another 
without  malice  or  without  deliberation,  but 
took  away  from  the  Jury  in  No.  19  all  doubt 
of  deliberate  and  premeditated  malice  being 
an  element  of  the  offense  by  saying  it  was  in- 
controvertibly implied.  Moreover,  In  No.  18 
the  Judge  told  them  that  manslaughter  con- 
sisted In  involuntary  homicide  happening 
in  the  commission  of  an  unlawful  act,  yet  in 
No.  19  he  told  them  that  the  indictment  hav- 
ing alleged  murder  while  engaged  in  the 
commission  of  larceny  In  a  dwelling  house, 
only  requires  that  the  larceny  and  the  killing, 
in  the  manner  alleged  during  the  larceny,  be 
proven  to  make  out  the  case.  As  applied  to 
this  issue  it  cannot  be  true  that  both  these 
instructioDs,  18  and  19,  correctly  declare  the 
law.  If  it  is  manslaughter  only  to  commit 
a  homidde  while  in  the  perpetration  of  an  un- 
lawful act  as  described  in  No.  18,  It  certain- 
ly cannot  be  murder  in  the  second  degree  to 
kill  another  while  la  the  perpetration  of 
an  unlawful  act  as  described  In  19.  Again, 
the  court  had  no  right  to  inject  into  the 
case  deliberate  and  premeditated  malice  in 
any  event,  because  that  is  not  Included  in  any 
definition  of  murder  in  the  second  degree. 

There  is  no  testimony  in  the  case  indicating 
that  any  accomplice  testified,  yet  the  court 
gave  the  Jury  an  instruction  to  the  effect 
that  a  conviction  could  not  be  had  upon  the 
testimony  of  an  accomplice.  This  was  anoth- 
er abstraction  not  Justified  by  anythli^  in 
the  record.  As  said  In  State  t.  Miller,  43 
Or.  325,  333,  74  Pac  658: 

"The  instructions  are  not  only  wholly  discon- 
nected in  context,  but  are  in  direct  confiict,  so 
that  they  cannot  be  read  together  as  a  harmoni- 
ous and  correct  statement  of  the  principle  of 
law  involved.  People  v.  Gonzales,  71  Cal.  S69, 
12  Pac.  783 ;  Perkins  v.  State,  78  Wis.  551,  47 
N.  W.  827 :  State  v.  Keasiing,  74  Iowa,  528,  33 
N.  W.  397> 

The  charge  to  the  Jury  abounds  Id  ab- 
stractions and  contradlctloiuk  This  court  has 
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maiv  tliQ68  held  fbat  atetract  Inatructlons, 
altbongh  correct  In  a  prc^  case,  are  cause 
tor  revCTsal  when  not  fitted  to  the  Issue  In 
hand.  Wlllla  v.  O.  B.  ft  N.  Oa,  11  Or.  267,  4 
Pac.  121;  Breon  t.  Benkle,  14  Or.  494.  13 
Pac.  280;  Marx  t.  Sdiwarts,  14  Or.  177.  12 
Pac.  203 ;  Bov^  darke.  22  Or.  566, 80  Pac 
480,  29  Am.  St  Bep.  Boothe  t.  Sctlber, 
48  Or.  661,  87  Pac  887.  90  Pac  1002;  Wood- 
ward V.  O.  K.  ft  N.  Co.,  18  Or.  289,  22  Pac 
1076;  Buehtel  f.  Evana,  21  Or.  309,  28  Pac 
67;  Coos  Bay  R.  Co.  t.  Siglln,  26  Or.  387,  38 
Pac  102.  The  sub.lect  is  treated  by  Mr.  Jus- 
tice Moore  In  Tonseth  v.  P.  Ry.,  L.  &  P.  Co., 
70  Or.  341,  141  Pac  868,  a  decision  wTltten 
since  the  procedure  laid  down  In  section  3  of 
article  7  of  the  Constitution.  Many  of  our 
own  decisions  are  there  collated,  and  the  doc- 
trine reiterated  that  the  giving  of  abstract 
Instructions  are,  per  se,  ground  for  reversal. 
Finally,  on  this  point,  in  the  case  of  State 
T.  Branson,  161  Pac  680,  Mr.  Justice  Benson 
reviewed  the  proceedings  of  the  circuit  court, 
and  found  tbem  faultless,  with  the  exception 
that  the  circuit  court  bad  given  an  instruc- 
tion upon  conspiracy  which  the  opinion  de- 
nominates "nndoubtedly  a  correct  and  ex- 
cellent abstract  exposition  of  law."  but  re- 
versed the  case  for  the  sole  reason  tbat  there 
was  no  testimony  to  which  the  instruction 
was  applicable.  For  instance,  in  the  case  at 
bar  the  instruction  that  "deliberate  and  pre- 
ineditated  malice  are  inccmtrovertlbly  im- 
plied" Is  not  only  an  abstraction,  for  deliber- 
ation and  premeditation  are  not  elements  of 
any  definition  of  murder  In  the  second  degree 
nnder  our  statute,  but  also  It  Is  not  an  accu- 
rate statement  of  the  law. 

The  obJecUtm  to  the  sufficiency  ot  the  in- 
dictment Is  without  merit,  and  Oiere  Is  noth- 
ing to  Justify  erltldsm  of  the  Instmetion 
about  a  dwelling  house.  It  a  building  Is 
habitually  used  as  a  place  of  abode  of  any 
human  being,  It  Is  a  dwelling  house  within 
the  meaning  of  the  law,  without  reference  to 
the  moral  conduct  of  its  inmates.  In  charg- 
ing the  jury  the  court  should  have  confined 
Its  attention  to  the  form  of  homicide  set  out 
in  the  Indictment,  or,  at  the  most,  to  a  lesser 
degree  necessarily  included  therein.  Refer- 
ence to  the  aboltUon  of  murder  in  the  first 
degree  and  putting  Into  the  case  the  ele- 
ments of  deliberation  and  premeditation, 
which  by  our  statute  are  excluded  from  all 
forms  of  murder  in  the  second  degree,  were 
clearly  erroneous. 

Aside  from  the  manifest  error  of  admitting 
the  confession  and  peruilttlng  the  opinion  of 
the  witness  to  Invade  the  province  of  the 
Jury,  the  case  is  clearly  obnoxious  to  the 
opinion  laid  down  in  the  Branson  Oase ;  and, 
It  the  defendant  there  was  entitled  to  a  re- 
versal tor  the  single  error  noted  by  Mr.  Jus- 
tice Benson,  the  same  ruling  is  due  to  the  de- 
fendant here  for  the  manifold  errors  appear- 


ing In  the  instractiona  alone.  The  conviction 
should  be  reversed,  and  a  new  trial  ordered. 

BENSON,  J.  (specially  concurring).  The 
only  ground  upon  which  the  judgment  of  con- 
viction in  this  case  can  be  upheld  is  to  base 
the  afiSrmance  upon  the  power  given  to  us  in 
section  3,  art.  7,  of  the  Constitution  of  the 
state  of  Oregon.  This  I  regard  as  a  power  to 
be  used  sparingly  and  with  great  caution. 
Its  application  to  the  case  at  bar  would,  I 
fear,  tend  to  such  carelessness  and  relaxa- 
tion ot  the  safeguards  which  the  Constitu- 
tion Itself  throws  around  the  trial  of  a  crim- 
inal case  as  to  be  of  doubtful  advisability, 
and  i  therefore  concur  in  the  concluslw 
reached  by  Mr.  Justice  BURNETTT. 


STADELHAN  et  aL  v.  MINER  et  al.  • 
Supreme  Court  of  Oregon.  Jan.  80,  1917.) 

1.  TniB  «=»9(4)— COKPUTATION— DATS— PDB- 
LICATION  OF  NonCE^"POTJB  WtfEKS  AND 
TttS  DATS." 

In  probate  proceedings  to  sell  lands  under 
L.  O.  L.  §  1254,  providmg  that  citation  shall 
issue  to  heirs  to  appear  not  less  than  10  days 
after  service,  and  section  1266,  requiring  4 
weeks'  service  by  publicaticm  on  unknown  non- 
resident heirs,  tibe  4  weeks  and  10  days  mean 
38  days,  to  be  computed  bv  excluding  the  first 
day  of  publication  and  including  the  day  upon 
which  the  order  of  sale  is  made,  and  an  oraer 
made  leas  than  38  days  after  the  first  day  of 
publication  is  premature. 

[Ed.  Note.— For  other  coses,  see  Time,  Gent 
Dfg.  H  19-28.] 

2.  Judgment  ^=»144,  5(W(3)— Defects  and 

iBKEaULAaiTIES — COLLATEBAL  ATTACK. 

Where  a  defendant  in  a  civil  action  is  per- 
sonally served  with  sammotui  and  complaint 
requirug  him  to  appear  and  answer  at  a  sped- 
fied  time  and  place,  if  judgment  be  premature^ 
rendered  against  him  he  can  have  the  irregulari- 
ties corrected  bv  appearance  and  motion  on  re- 
turn day,  but  ix  he  fails  to  so  move  and  offers 
no  excnse  for  his  dday,  he  is  bound  by  the 
judgment,  which,  though  voidable,  cannot  be 
ccdlaterauy  assailed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  256,  946.] 

3.  JUDQUSNT  «=>142,  601(3)— Defects— COL- 
lATEBAi.  Attack. 

When  complete  service  by  publication  la 
made  of  process,  and  before  return  day  the  re- 
lief sought  is  granted,  the  party  affected  there- 
by may,  under  L.  O.  L.  §  DUj  at  any  time  with- 
in a  year  from  the  entry  of  judgment,  be  allow 
ed  to  defend  on  terms  that  may  be  just,  but 
such  judgment  is  voidable  only,  and  not  sub- 
ject to  collateral  attack,  and  is  conclusive,  un- 
less set  aside  within  the  time  limited. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cwt  Dig.  H  208,  946.]  • 

4.  EXEOUTOBS  ANn  AnHIRISTBATOBS  «=5>383— 

Obdeb  to  Stll  Real  BcriATB— Sebvice  or 

PUBUOATION. 
In  probate  proceedings  to  sell  lands  where 
administrator  was  not  charged  with  fraud  or 
negligence  in  publication  of  Station  to  non- 
resident heirs,  a  license  to  sell  made  less  than 
38  days  after  date  of  first  publication  and  so 
premature  under  L.  O.  I*  Si  1254,  1255.  held 
not  void,  but  merely  voidable,  and  not  subject  to 
collateral  attack. 

[Ed.  Note.— For  other  cases,  see  ICxecutors 
and  Administrators,  Cent  Dig.  §  1554.] 


As3»For  other  cum  m*  skdm  tople  and  KBY-NUHBBR  In  aU  Kflr-Mumberml  DlgMta  and  IndocM 
*For  opinion  on  second  petition  for  rahearlns,  m*  M  Pao.  961. 
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In  Bana  Appeal  from  drcnlt  Oourt,  Coos 
Countr;  jobn  S.  Coke.  Judge. 

On  r^earing.  Former  opinion  reversed, 
and  jodgmait  below  reversed,  abd  sntt  dis- 
missed. 

For  former  ojtlnlon,  see  155  Paa  708. 

This  la  a  collateral  attack  upon  the  validity 
of  a  probate  order  Ucenalng  the  sale  of  real 
property  of  a  decedent's  estate  to  pay  the 
debts  thereof.  The  material  facts  are  that 
Charles  W,  Fletcher,  an  inhabitant  of  Cooa 
county,  Or.,  died  Intestate  therein  January 
27,  1897,  seised  and  possessed  of  real  and 
personal  property  In  that  county.  He  left 
surviTlng  Maggie  B.  Fletcher,  as  his  widow, 
and  Minnie  E.  Stadelman,  a  daughter,  and 
Henry  H.  Fletcher,  a  son  by  a  former  wife, 
from  whom,  as  it  appears  from  a  certified 
copy  of  a  decree  of  a  court  of  another  state, 
which  was  received  in  evidence,  he  was  di- 
vorced. The  county  court  of  Ckws  county. 
Or.,  upon  Maggie  E.  Fletcher's  verified  peti- 
tion, which  set  forth  the  facts  necessary  to 
give  the  court  Jurisdiction,  detailed  the  prop- 
erty of  the  estate  and  estimated  the  worth 
thereof,  stated  the  deceased  left  no  will,  and 
gave  the  names  and  ages  of  his  heirs  and 
her  own  residence,  but  alleged  that  the  resi- 
dence of  the  daughter  and  son  named  was 
unknown,  appointed  as  administrator  John  F. 
Hall,  a  citizen  and  resident  of  that  county, 
who  duly  qualified  for  the  trust  and  entered 
upon  a  discharge  of  hia  duties.  He  published 
uotlce  to  creditors  and  caused  to  be  made  and 
filed  an  Inventory  and  apprais^ent  of  all 
the  property  of  the  estate.  In  administering 
thereon  the  proceeds  of  the  sale  of  personal 
property  thereof  were  exhausted,  leaving 
charges,  expenses,  and  claims  not  all  satis- 
fled,  whereupon  the  administrator  applied  to 
the  county  court  for  an  order  of  sale  of  the 
real  property,  or  so  mudi  thereof  as  might 
be  necessary  to  discharge  such  obligations. 
Hia  petition  therefor  stated  that  all  the  per- 
sonal property  had  been  disposed  of  by  order 
of  that  court,  minutely  detailed  the  charges, 
expenses,  and  claims  remaining  unsatisfied, 
as  far  as  could  be  ascertained,  amounting  to 
$B12.96,  gave  a  description  of  the  real  prop- 
erty and  the  value  of  the  different  portions  or 
lots  and  the  couditlona  thereof,  allied  that 
there  vrere  no  llras  thereon  except  the  taxes, 
gave  the  names  and  ages  of  the  heirs  and  the 
re^dence  of  Maggie  B.  Fletcher,  but  alleged 
that  the  residence  of  the  daughter  and  son 
named  was  unknown,  stating  what  effort  bad 
been  made  to  ascertain  where  they  resided, 
and  averred  that  it  was  the  bcOief  of  the 
administrator  that  Maggie  E.  Sletcher,  then 
Mrs.  Young,  was  the  only  surviving  heir. 

The  county  court  on  June  6,  1902,  made 
fUidlngs  of  fact  snbstantlally.as  set  fbrtfa  In 
the  petition,  and  ordered  ttot  a  citation  be 
Issued  to  the  heirs  and  all  other  persons  In- 
terested In  the  estate  to  appear  before  that 
court  at  the  courthouse  on  July  14,  1902, 
which  w^s  at  a  day  of  a  regular  term  of  that 


court,  and  show  causa,  if  any  they  had,  why 
an  order  should  not  be  granted  the  adminis- 
trator to  sell  BO  madh  of  the  real  pn^ierty  of 
the  estate,  putlcularly  described  In  the  peti- 
tion, as  might  be  necessary  to  pay  the  debts 
and  expenses  mentioned ;  and  that  such  cita- 
tion be  BerveA  upon  tbe  decedent's  daughter 
and  son,  whose  residence  was  found  to  be 
unknown,  by  pubUcattim  for  f6ur  weeks  In 
the  Coos  Bay  News,  a  weekly  newqiiaper 
published  in  that  county,  requiring  such  heirs 
and  all  other  persons  lnt»«sted  In  tbe  estate 
to  appear  at  the  time  and  place  so  specified 
and  show  cause,  If  any  existed,  why  the  or- 
der prayed  fbr  should  not  be  granted.  The 
sberlfTs  return  shows  that  the  dtatlim  was 
personally  served  upon  Maggie  E.  Fletcher. 
The  affidavit  of  the  printer  of  the  Coos  Bay 
News  states  that  the  citation,  a  copy  of  which 
is  attached  to  the  sworn  declaration,  was 
published  in  tbe  regular  Issues  of  that  news- 
paper once  a  week  for  five  successive  issues ; 
the  first  appearing  June  17.  1902,  and  the 
last  on  July  15th  of  that  year.  Predicated 
on  such  proof  the  county  court  on  July  17, 
1002,  found  that  it  was  necessary  to  sell, 
with  other  land,  tbe  following  described  real 
property:  Tbe  southwest  quarter  of  the 
northeast  qimrter,  tbe  north  half  of  the 
northeast  quarter,  and  the  northwest  quarter 
of  the  southeast  quarter  of  section  21,  town- 
ship 26  south,  range  11  west,  of  the  Willam- 
ette meridian,  to  pay  the  debts  of  the  estate 
and  tbe  expenses  of  the  administration.  The 
court  further  found  that  the  citation  liad  been 
duly  served;  that  the  time  for  filing  objec- 
tiona  to  the  petition  for  the  sale  of  land  had 
expires,  and  that  no  person  had  appeared  or 
filed  objections  to  the  granting  of  the  license 
prayed  for,  whereupon  It  was  ordered  that 
the  administrator  be  and  he  was  authorized 
to  sell  the  real  property  particularly  describ- 
ed or  so  much  thereof  as  might  be  necessary 
to  pay  the  debts  and  expenses  of  the  estate ; 
that  such  land  be  disposed  of  at  private  sale 
to  the  highest  bidder,  one-half  of  the  pur- 
chase price  to  be  paid  In  cash  on  the  day  <tf 
sale,  and  the  remainder  to  be  evidenced  by  a 
promissory  note  payable  In  a  year  with  legal 
Interest  and  secured  by  a  mortgage  of  the 
premises.  Founded  on  such  license  the  ad- 
ministrator duly  advertised  tbe  sale  of  such 
land  as  prodded  by  law  and  received  wily 
<me  Ud  therefm*,  that  of  August  N^son  of 
f640,  which  sum  was  also  to  be  In  payment 
of  Maggie  E.  Flet(dier*B  dower  rl^t.  The 
ofltir  was  accepted,  and  upon  the  adnilniatra< 
tor's  r^rt  the  county  court  on  February  S, 
1903,  duly  confirmed  the  sale,  vrtiereupon  the 
administrator's  deed  and  a  conveyance  of 
the  dower  right  were  executed  to  the  pur^ 
chaser. 

Thereafter  this  suit  was  instituted  by  Mrs. 
Stadelman,  her  brother,  and  J.  W.  Motley, 
to  whom  an  undivided  one-half  of  the  land 
bad  been  conveyed,  against  W.  H.  Miner 
and  Charles  Worden,  who  had  succeed^  to 
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all  the  Interest  of  Angast  Nelson  In  tbe  real 
property  hereinbefore  described,  to  quiet  tbe 
title  thereto.  The  cause  being  at  Isane  was 
tried,  and  from  the  erldenoe  received  findings 
ot  tsLCt  and  of  law  were  made;  and  based 
thereon  a  decree  was  given  for  the  relief 
prayed  for  in  the  complaint,  but  the  defend- 
ants were  awarded  ¥640,  the  pnrctiaBe  price 
of  the  land,  and  Interest  thereon  from  Janu- 
ary 21,  1903,  and  the  further  sum  of  ¥302.54, 
which  they  bad  paid  as  taxes  Imposed  on  the 
premises.  The  court  found  that  Ma^e  E. 
Zonng,  as  the  widow  of  deceased,  had  an 
uneBslgned  dower  ile^t  In  the  land,  which 
annuity  at  her  age  was  equal  to  4  per  cent, 
of  tbe  present  value  of  tbe  premises,  and 
further  decreed  that  tlie  real  property  be  sold 
and  f nun  the  proceeds  arising  therefrom  that 
there  be  paid  the  sums  so  awarded,  and  If 
any  money  then  remained  it  should  be  paid 
over  to  the  plaintiffs.  From  thla  decree  the 
plaintiffs  and  the  defendants  separately  ftp- 
peaL 

Ony  O.  H.  GorllsB,  of  Portland,  for  appel- 
lants. Hany  O.  Hoy,  of  Marshfleld,  tor  re- 
spondents. 

MOORB,  J.  (after  stating  tbe  facts  as 
above).  At  a  former  hearing  of  this  cause  it 
was  practically  conceded  that  the  admlnls-i 
trator's  deed  was  void  on  the  ground  tbat 
the  order  licensing  the  sale  of  the  land  was 
prematurely  granted,  but  It  was  c<mtended 
that  the  curative  acts  of  1907  (Laws  1907,  p. 
330;  U  O.  li.  I  7166)  and  1913  (Gen.  Laws  Or. 
1913,  c.  363,  fi  3)  remedied  tbe  Infirmity.  It 
was  ruled,  however,  that  these  remedial  stat- 
utes could  not  Infuse  life  into  any  proceed- 
ings tbat  never  bad  vitality.  Stadelman  v. 
Miner,  155  Pac.  708.  A  rehearing  herein  hav- 
ing been  granted,  It  was  maintained  thereat 
by  def«idants*  counsel  that,  though  the  li- 
cense to  sell  the  land  was  granted  too  soon, 
the  citation  had  been  duly  served  upon  the 
heirs  by  publication  for  the  required  time, 
and  that  such  order  of  sale  was  not  void,  and 
therefore  not  vulnerable  to  collateral  attack. 
The  statute  regulating  the  procedure  in  cas- 
es like  that  under  couslderatitm  reads: 

"Upon  the  filing  of  the  petition  a  citation  shall 
iasae  to  the  devieees  and  heirs  therein  mention- 
ed, and  to  aU  others  unknown,  if  any  such  there 
be,  to  appear  at  a  term  of  court  therein  men- 
tioned, not  less  than  ten  days  after  tbe  service 
of  such  citation,  to  show  cause,  if  anv  exist,  why 
an  order  of  sale  should  not  be  made  as  in  the 
petition  prayed  for."  L.  O.  L.  $  1254.  "Up- 
on an  heir  or  devisee  unhnowQ  or  nonresident, 
it  may  be  served  by  publication  in  a  news- 
paper published  in  the  county  chosen  by  the 
adminlatrator  or  executor  not  less  than  four 
weeks."  Id.  S  125S. 

[1]  The  4  weeks  ai^  10  da^  thus  limited 
means  88  days  to  be  computed  by  exdudlng 
the  first  day  of  publication  of  tiie  <dtation  and 
inclndlug  the  day  upon  which  the  order  of 
sale  of  the  land  la  made.  (yHara  t.  Parker, 
27  Or.  166.  89  Pac.  1004;  Horn  v.  United 
States  Mining  Co.,  47  Or.  124.  81  Pac.  lOOB. 
Omitting  June  IT*  100^  the  day  of  the  first 


publication.  It  will  be  seen  that  the  time  spec- 
ified expired  July  24th  of  that  year.  The  li- 
cense having  been  granted  July  17, 1902,  the 
order  was  made  a  week  too  soon.  The  serv- 
ice of  the  citation,  though  constructively 
made,  was  as  completely  performed  July  14, 
1902,  the  expiration  of  the  4  weeks  specified 
In  the  order,  as  If  the  s^vlce  had  been  per- 
sonally made  by  a  proper  oflflcer  upon  Mrs., 
Stadelman  and  her  brother.  L.  O.  L.  S  1254. 
From  that  time  the  county  court  was  deemed 
to  have  acquired  Jurisdiction  and  to  have  had 
control  of  all  the  subsequent  proceedings. 
Id.  S  63. 

The  service  of  the  citation  having  been 
completed,  dora  the  order  of  sale  which  was 
thereafter  prematurely  made  render  the  sub- 
sequent proceedings  void  or  voidable?  If  tJie 
latter  only,  though  the  license  which  was 
granted  might  have  been  set  aside  on  a  di- 
rect attack,  It  was  unassailable  in  any  other 
manner.  Thus  in  Woodward  r.  Baker.  10  Or. 
491.  it  was  decided  tbat  when  a  defendant 
had  been  personally  served  with  a  summons 
and  a  copy  of  the  complaint,  a  judgment 
thereafter  pr«naturely  rendered  against  him, 
aa  for  want  of  an  answer,  was  voidable  only, 
and  not  subservient  to  collateral  attack.  In 
Altman  v.  School  District,  35  Or.  85,  88.  56 
Pac.  291,  292  (76  Am.  St  Rep.  468).  Mr.  Jus- 
tice Bean.  In  speaking  of  the  defendant  quasi 
corporatlffli,  says: 

"The  fact  that  it  was  not  given  all  the  time 
allowed  by  law  after  the  service  ol  the  summons 
in  which  to  plead  will  not  vitiate  the  Judpnent 
or  make  it  subject  to  collateral  attack" 

In  Murray  v.  Purdy,  66  Mo.  606,  It  was 
ruled  that  an  approval  of  an  administrator's 
sale  when  made  at  a  term  prior  to  that  pre- 
scribed by  law  was  not  void,  but  voidable 
only,  criticizing  earlier  decisions  of  that  court 
to  the  contrary.  In  Sims  v.  Gray,  66  Mo.  613, 
616,  It  was  held  that  an  administrator's  deed 
was  not  void  by  reastm  of  the  fact  that  tbe 
sale  was  reported  to  and  approved  by  tbe 
c(mrt  at  the  same  term  at  which  it  was  made 
Instead  of  at  a  subsequent  term,  as  required 
by  law.  In  deciding  that  case  Mr.  Justice 
Hough  remarks: 

"When  the  petition  for  the  sale  of  the  real 
estate  was  filed  and  publication  was  made,  noti- 
fying all  persons  interested  in  the  estate  that, 
on  a  day  named,  an  order  for  tibe  sale  thereof 
would  be  made,  unless  cause  to  the  contrary 
should  be  shown,  the  heirs  were  in  court ;  and 
no  other  or  further  notice  was  required,  by 
law.  to  be  given  to  them  of  any  subsequent 
proceedings  in  the  cause.  The  court  was  a 
conrt  of  record,  having  complete  jurisdiction  of 
the  subject-matter  of  tbe  proceedmg,  and  while 
such  jurisdiction  must  be  exercised  according 
to  law,  yet  if  the  court  exceeds  its  powers  under 
the  law,  and  disregards  the  statutory  require- 
ments established  for  its  guidance,  its  acts  may 
be  irregular  or  erroneous,  bat  they  will  not  be 
void.  Johnson  v.  Beazlc^,  65  Mo.  250  [27  Am. 
Rep.  276].  A  judgment  rendered  after  notice, 
but  sooner  than  it  should  have  been  rendered 
according  to  the  rules  o£  law,  or  the  practice 
of  the  court,  is  simply  an  irregular  judgment^ 
and  may  be  set  aside  tai  motitm.  In  any  court 
of  record,  at  a  subsequent  term.** 
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To  the  same  effect  see,  also,  Wllkerson  v. 
Alien,  67  Mo.  602 ;  Snyder  t.  Markel,  8  Watts 
(Pa.)  4ia  In  Woodward  v.  Baker,  10  Or. 
491,  It  will  be  remembered  the  premature 
Jod^ent  there  rendered  was  based  upon  the 
personal  service  of  a  summons  and  a  com- 
plaint In  Moore  Realty  Ca  t.  Carr,  61  Or. 
34,  39,  120  Pac.  742,  744,  It  was  determined, 
however,  that  a  defect  In  the  service  of  a 
summons  by  publication  did  not  render  the 
judgment  founded  thereon  void.  In  deciding 
that  case  Mr.  Chief  Justice  EaUn,  speaking 
for  the  court,  says: 

"The  rule  seems  to  be  that,  If  there  is  actual- 
ly some  notice  to  the  defendant,  it  is  sufficient 
on  a  collateral  attack,  and  the  irregularity  or 
defect  in  the  service  or  lack  of  compIiODCe  with 
the  statute  does  not  render  the  judgment  void, 
but  merely  voidable." 

The  rule  thus  stated  is  abundantly  sus- 
tained by  authority.  Clay  v.  Bilby,  1  Ann. 
Gas.  017.  In  a  note  to  that  case  at  page  923 
it  la  said: 

"The  same  principles  are  applicable  In  cases 
wbere  the  service  is  by  pubhcation.  If  there 
is  actually  some  notice,  an  irregularity  in  the 
publication  does  not  necessarily  rwder  the  judg- 
ment void  and  cannot  be  taken  advantage  of 
collaterally"— citing  many  cases. 

[2, 3]  When  a  defendant  in  a  drll  action 
is  personally  served  with  a  summons  and  a 
complaint  whereby  be  la  notified  to  appear 
and  answer  at  a  time  and  place  specified,  if 
a  judgment  be  prematurely  rendered  against 
him,  be  can  bare  the  Irregularity  corrected 
by  appearing  on  the  return  day  and  inter- 
posing a  motion  for  tliat  purpose.  If  be  do 
not  thus  move  in  the  matter  and  offer  no 
valid  excuse  for  bto  delay,  it  should  be  tak- 
en for  granted  that  he  had  no  suffldent  de- 
fense, and  for  that  reason  is  justly  bound  by 
the  final  determination  which,  though  void- 
able, cannot  be  collaterally  assailed.  So,  too, 
when  complete  service  by  publication  is  made 
of  process,  and  before  the  return  day  thus 
specified  the  relief  sought  is  granted,  the 
party  affected  thereby  may  at  any  time  with- 
in a  y^r  from  the  entry  of  the  judgment, 
when  rendered  upon  such  service,  be  allowed 
to  defend  on  such  terms  as  may  be  just  L. 
O.  L.  6  S9.  If  be  do  not  within  the  time  thus 
limited  more  to  set  aside  such  irregular  judg- 
ment, it  should  be  treated  as  voidable  only 
and  not  vulnerable  to  collateral  attack.  In 
the  cuse  of  service  of  process  by  publication 
if  the  party  to  be  affected  thereby  never 
receives  the  notice  designed  to  be  imparted, 
he  cannot  be  expected  to  appear  at  the 
place  designated  on  the  specified  return  day ; 
but  as  the  statute  allows  him  a  year  after 
the  entry  of  the  judgment  In  which  to 
apply  for  leave  to  defend  the  suit  or  action, 
and  grants  to  the  party  who  is  person- 
ally served  only  the  day  appointed,  such  dif- 
ference in  time  should  be  treated  as  am- 
ple compensation  for  the  dissimilarity  in  the 
mode  of  service.  With  an  exercise  by  coun- 
sel for  a  moving  party  of  all  the  care  that 


can  reasonably  be  bestowed,  it  frequently 
happens  that  the  parties  intended  to  be  af- 
fected by  tbe  service  of  process  by  publica- 
tion never  obtain  any  knowledge  thereof  until 
more  than  a  year  after  the  jadgmeot  or  de< 
cree  has  been  rendered  against  them,  and 
then  too  late  to  apply  for  leave  to  set  the  fi- 
nal determinati(Hi  aside  and  to  Interpose  a 
defense.  Notwithstanding  sudb  possible  re- 
sults the  oourt  secures  jurisdiction  of  the 
person  by  the  publication  of  the  process  for 
the  prescribed  period,  and  because  the  judg- 
ment may  be  rendered  against  tbe  party  after 
such  service  is  completed,  but  prior  to  the  re- 
turn day,  wblch  extension  is  allowed  by  law 
and  Intended  to  be  sufficient  to  enable  tbe  par- 
ty so  served  to  make  the  journey  by  ordi- 
nary means  of  travel  fnnn  his  residence  to 
the  place  of  trial  at  the  appointed  time,  tbe 
final  determination  so  rendered  in  the  case 
supposed  ou^t  not  to  be  regarded  as  void, 
but  voidable  only.  In  such  case,  If  the  party 
intended  to  be  served  by  puMlcatlon  of  tbe 
process  Iiad  no  knowledge  thereof,  he  could 
not  have  appeared  at  the  time  and  place  des- 
ignated; and,  this  being  so,  tbe  premature 
rendition  of  the  judgment  could  not  have  se- 
riously prejudiced  him. 

[4]  It  la  not  charged  that  the  administra- 
tor was  guilty  of  fraud  in  the  pabUcation  of 
the  citation,  or  that  he  did  not  exhaust  every 
reasonable  source  of  Informatirai  to  ascertain 
tbe  residence  of  the  decedent's  daughter  and 
son  so  as  to  mall  to  tbem  copies  of  tbe  cita- 
tion. Under  such  circumstances,  though  the 
order  of  the  connty  court  licensing  the  sale 
of  the  land  to  pay  the  debts  of  the  estate  was 
prematurely  granted,  such  final  determina- 
tion is  not  void,  but  voidable  only ;  and;  this 
being  BO,  its  validly  cannot  be  coUatemUy 
challenged. 

The  deduction  thus  made  renders  it  unnec- 
essary to  ctmsider  any  other  question  In- 
volved. Tbe  decree  Is,  therefore,  in  all  re- 
spects reversed,  and  the  suit  dismissed;  a 
conclusion  which  would  have  been  reached  at 
tbe  former  trial  if  tbe  argument  last  ad- 
duced had  then  been  made. 


GREGAN  V,  NORTHWESTERN  NAT.  IXS. 

CO.  OF  MILWAUKEE,  WIS. 
(Supreme  Court  of  Oregon.    March  IS,  1917.) 

1.  Fbaud  «s»50— Pkesuuftion. 

Fraud  is  never  presumed,  but  must  be  pror> 

en. 

[Ed.  Note.— EV>r  other  cases,  see  Fraud,  Gait 
Dig.  H  46,  47.1  ■ 

2.  IlTSTTBANCB  ^143(5)  —  RKTORUATIOn  OF 

PiBE  POLICT— MiSTAKB. 

Where  the  vendee  under  an  executory  con- 
tract for  the  sale  of  land  barKained  and  paid  for 
a  policy  of  fire  insurance  which  would  protect  his 
interest  as  vendee,  but  the  policy,  thoughtlessly 
and  by  oversight  of  the  insurer's  authorized 
agent,  was  written  in  a  form  requiring  absolute 
ownership  in  the  insured,  the  latter  was  enti- 
tled to  have  the  policy  retormed  in  equity  after 
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loBfl  to  protect  him,  though  he  had  not  read  the 
pfilicy,  and  thonsh  the  form  of  fire  policies  ia 
statutory,  the  mistake  heing  mutual,  and  fire 
policies  being  still  subject  to  reform  in  equity, 
at  least  In  the  proviaioDa  which  local  scents  are 
authorizetj  to  supply  and  modi^. 

[Ed.  Note.— For  other  caaes.  «e  Insaranee, 

Cent,  Dig.  S  268.] 

8.  Insubancb  $=>598— Intebbbt  on  Deobee. 

In  suit  to  reform  a  policy  of  fire  insurance, 
wherein  plaintiff  secured  reformation,  and  also 
jadgment  for-  the  faCe  of  the  policy,  interest 
should  ron  only  from  the  date  ca'tiie  decree  in 
the  lower  court 

[Bd.  Note.'-For  other  cases,  see  Insurance, 
Cent  Dig.  1 1491] 

Department  2.  Appeal  from  Clrcoit  Court, 
Mnltnomali  Couaty ;  H.  H.  Belt,  Judge. 

Suit  by  WilUam  M_  Oregan  against  the 
Northwestern  National  Insurance  Company 
of  Milwaukee,  Wis.  From  a  decree  for 
plaintiff,  defendant  appeala  Deowe  modified 
and  afflrmed. 

TidB  Is  a  suit  to  reform  a  policy  of  fire  In- 
Borance.  On  May  27,  1912,  plaintiff  altered 
Into  a  contract  for  tbe  puictaaae  of  bloCk  20 
of  Boardman's  addition  to  Jennings*  Lodge 
In  Clackamas  connty.  The  sC^mlated  price 
of  tbe  pnqiterty  was  93,000.  One  hundred  dol- 
lars was  paid  in  cash.  By  Felnruary  19, 1913, 
plaintiff  bad  paid  (6S0  on  account  of  tbe  pur- 
cbase  price,  and  by  tbe  time  the  case  was 
tried  tbe  purchase  price  had  be&i  paid  In 
fnU.  Under  date  of  February  Ifi.  1913.  tbe 
defendant  Issued  to  plaintiff  a  policy  of  Ore 
Insorance  in  tbe  sum  of  f3,000  on  a  boUd- 
Ing  wbich  plaintiff  was  constmctlng  on  the 
property.  Tliis  policy  followed  the  statu- 
tory form,  and  contained  a  provision  that  it 
should  be  void  if  tbe  interest  of  the  In- 
sured should  be  other  than  unconditional  and 
sole  ownership.  In  Ignorance  of  this  proTl- 
slon  in  the  policy  platotlff  accepted  It,  and 
80  days  later  paid  the  premium  thereon. 

The  property  was  destroyed  by  fire  Au- 
gust 6, 1913.  PlalntlfTs  loss  was  greater  than 
the  face  of  tbe  policy.  The  defendant  de- 
nied liability,  and  plaintiff  brought  an  ac- 
ti(Hi  at  law  on  the  policy.  Believing  that 
this  action  could  not  be  successfully  main- 
tained, in  view  of  tbe  foregoing  stipulation 
In  the  policy,  plaintiff  tooic  a  voluntary  non- 
suit, and  immediately  thereafter  brought 
this  suit  in  equity  to  reform  the  policy.  The 
decree  of  the  lower  court  reformed  tbe  policy 
so  as  to  make  it  effective  for  the  Insuring  of 
plBlntiflTs  equitable  interest  In  the  property, 
and  gave  judgment  against  the  defendant  for 
the  face  of  the  policy  and  interest  Tbe  de- 
fendant appeals  to  this  court. 

J.  a  Yeasle,  of  Fwtland  (Teazle,  McCoort 
&  Veazle,  of  Portland,  on  the  brief),  for  ap- 
pellant J.  P.  Winter,  trf  Portland  (Bminons 
&  Emmons,  H.  H.  fimmrais,  F.  B.  Woodruff, 
and  B.  R.  Johnson,  all  of  Portland,  on  tbe 
Ivief),  for  reqtondent 


McCAMANT.  J.  (hfter  stating- the  facts  as 
above).  The  policy  was  written  on  behalf 
of  the  defendant  by  £1.  Co(^r,  whose 
firm  was  duly  authorized  to  counteredgn  and 
deliver  policies.  It  further  appears  that  the 
defendant  had  provided  Cooper  with  a  form 
of  rider  which  he  was  authorized  to  attach 
to  policies  of  insurance  on  property  purchas- 
ed under  contract.  This  form  of  rider  re- 
cites such  purchase  and  provides  that  the 
loss,  If  any,  should  be  payable  to  "both  seller 
and  purchaser,  as  tb^r  reapecttve  Interests 
may  appear." 

Plaintiff  produced  four  witnesses  who  tes- 
tified that  Cooper  was  informed  on  three  dif- 
ferent occasions  that  plalntlfTs  interest  In 
tbe  property  Insured  was  that  of  a  vendee 
under  an  executory  contract  of  purchase. 
Two  of  these  conversations  took  place  before 
the  Insurance  was  written,  ftnd  the  third  of 
them  at  the  time  the  premium  was  paid. 
Cooper  admits  that  be  participated  In  theso 
conversations,  and  corroborates  the  other 
witnesses  as  to  some  of  the  matters  discuss- 
ed, but  denies  flatly  that  the  nature  of 
-plaintiff's  title  was  called  to  bis  attention  at 
either  of  these  Inten'iews.  Cooper's  denial 
is  supported  by  a  couple  of  circumstances 
which  are  earnestly  pressed  upon  our  atten- 
tion by  counsel  for  the  defendant,  but  the 
preponderance  of  the  testimony  Is  clearly 
with  plaintiff  on  this  Issue.  Plaintiff's  wit- 
nesses testify  clearly  and  raiphatically  on  the 
subject  In  question,  and  tbe  weight  of  this 
testimony  Is  not  impaired  ,  on  cross-examina- 
tion. The  lower  court  h^ieved  them,  and 
we  are  convinced  of  the  correctness  of  his 
conclusion  on  the  foots. 

[1]  it  appears  that  after  Cooper's  atten- 
tion had  been  directed  to  the  condition  of 
plaintiff's  title  be  prepared  and  deliT^ed  a 
policy  which  by  Its  terms  w^  void  'If  the 
interest  of  the  insured"  Ediould  "be  other  than 
unconditional  and  sole  ownership."  Cooper 
wrote  and  delivered  this  policy  either  de- 
liberately or  thoughtlessly.'  He  testifies  that 
be  was  familiar  with  the  conditions  of  the 
policy.  If  nnd^r  these  drcmnstances  be  de- 
liberately prepared  and  dellrered  to  plain- 
tiff a  void  policy  and  collected  the  premium 
therefor,  he  perpetrated  a  fraud  on  plaintiff, 
Fraod  lis  never  presomed,  and  there  Is  no 
testimony  in  this  record  which  requires  ns 
to  find  that  there  was  fraud  In  fact 

[2]  The  conclusion  follows  that  the  policy 
was  written  In  this  form  thouglitlessly  and 
by  oversight  Plaintiff  unquestionably  bar- 
gained and  paid  for  a  pi^t^r  of  Insurance 
which  would  protect  bis  Interest  as  rendee; 
Cof^r  testifies  tbat  be  intended  to  give 
plaintiff  a  valid  policy.  The  mistake  was 
therefore  a  mutual  one,  and  plaintiff  la  en- 
titled to  relief  In  equity.  This  ooncluslon  is 
supported  by  Holdisn  v.  Law  Union  &  Rock 
Co.,  63  Or.  253,  127  Pac  647,  and  by  well- 
considsred  autlioritles  from  other  states.  In 
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Ben  Franklin  Ca  t.  GUlett,  64  Md.  212.  213, 
tbe  court  says: 

"The  law  is  well  settled  that  where  the  general 
agent  of  a  company  is  intrusted  with  the  power 
to  mahe  and  issue  policies,  and  the  insured  fully 
and  frankly  discloses  all  facts  material  to  the 
risk,  and  the  agent  in  making  oat  the  iioUey 
through  fraud  or  mistake  fails  to  state  such 
facts,  such  error  or  fraud  on  the  part  of  the 
agent  cannot  be  relied  on  by  the  comuany  in 
avoidance  of  the  policy,  and  a  court  of  equity 
npon  application  will  reform  the  policy  so  as  to 
make  it  express  the  real  contract  between  tbe 
parties." 

To  tbe  same  efFect  see  National  Bank  t. 
Ocean  Co.,  62  Me.  519,  S28;  Niagara  Co.  t. 
Jordan,  184  Ga.  607,  68  S.  B.  611,  20  Ann. 
Caa.  368. 

Plaintiff's  rlgbt  to  relief  la  not  barred  by 
bis  fallnre  to  read  tbe  ik^Ict.  Carlton  Co. 
V.  Lumber  Jnaurance  Co.,  81  Or.  396,  V5S  Pac. 
807,  809,  810.  It  Is  tme  tbat  since  1907  tbe 
.form  of  Are  Insnranoe  policies  In  tbls  state 
has  been  statutory,  bat  ttiey  are  still  sab- 
jeet  to  reformation  in  equity,  at  least  in  the 
proTlslona  which  local  agents  are  authorlxed 
to  supply  and  modify.  Holden  t.  Law  Vnion 
ft  Bock  Ca,  and  Garltcm  Ca  t.  Lumber  In- 
surance Co.,  supra.  If  it  should  hare  ap- 
peared that  Cooper  bad  no  authority  from 
tbe  defendant  to  modi^r^  tbe  inovlalon  in  tbe 
p(^cy  relied  on  1^  the  defendanti  a  dlfl^ 
ent  question  would  be  presented. 

[S]  The  decree  of  tbe  lower  court  was  In 
error  In  allowing  Interest  from  September 
29,  1913.  Interest  should  run  only  from  the 
date  of  the  decree  In  the  lower  court  Carl- 
ton Go.  T.  Lumber  Insurance  Co.,  81  Or.  396, 
159  Pac.  960.  The  decree  will  be  modified 
In  tbla  respect,  and  in  other  respects  it  is 
affirmed.  Neither  party  will  recover  costs 
In  this  court 

McBBIDE,  C.  and  MOOBE  and  BEAN, 
JJ.,  concur. 


JOHN  WILSON  ESTATE  Ca  r.  DAU- 
MEIER  INV.  CO.  et  aL 

(Supreme  Court  of  Oregon.    March  13,  1917.) 

COHPBOUIME  AND  SBTTUEMBNT  «=»0(4)— OOH- 
SIOEBATION. 
The  parties  bona  fide  considering  a  claim 
between  them  doubtful.  Its  compromise  cannot 
be  attacked  on  the  gHnnid  of  invalidity  of  the 

ChliDL 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  I  40.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Henry  E.  McGinn, 
Judge. 

Action  by  the  John  Wilson  Estate  Com- 
pany against  the  Dammeler  Investment  Com- 
pany and  others.  From  an  adverse  Judg- 
ment, defendfints  appeal.  Affirmed. 

This  Is  an  action  upon  a  promissory  note. 
The  complaint  sets  out  ttie  note  with  allega- 
tions of  Its  e^cutlrai  and  delivery  to  tbe 
Goodyear  Shoe  Company,  and  Us  aastgnmoit 


to  plaintiff  before  matnrltgr  for  a  ralnable 

consideration,  ^e  sole  defense  is.  a  want 
of  consideration.  From  a  verdict  and  Judg- 
ment for  plalntur,  defendants  appeaL 

Balph  R.  Dunlway,  of  Portland,  for  appel- 
lants. John  W.  Reynolds,  of  Portland  (Fle- 
gel,  Reynolds  ft  Fl^el,  of  Portland,  on  the 
brief),  for  respondent 

BENSON,  J.  The  history  of  the  transae- 
tlona  whldi  culminate  in  the  execution  and 
delivery  of  the  promissory  note  in  questloo 
appears  to  be  about  as  follows:  In  Novem- 
ber, 1913,  the  Goodyear  Shoe  Company  be- 
ing tbe  lessee  of  certain  business  property  In 
Portland  from  the  owner,  J<din  Wilson  Estate 
Company,  sublet  the  same  to  the  Dammeler 
Investment  Company  for  a  term  of  five  years 
and  four  months.  This  snUease  contained 
the  following  clause: 

"This  lease  Is  made  the  lessor  and  accepted 
by  the  lessee,  subject  to  the  right  of  occupancy 
b;  the  present  tenants  In  the  buildiqg  upon  the 
said  leased  premises,  and  also  subject  to  the 
lease  between  the  lessor,  bearing  date  the  9th 
day  of  February,  1009,  a  copy  of  which  lease 
is  attached  hereto  and  made  a  part  hereof,  and 
subject  to  all  of  the  terms  and  conditions  of  a 
certain  lease  bearing  date  of  the  22d  day  of 
November,  1013,  by  and  between  John  Wilson 
Estate  Company,  a  corporatioa,  and  the  lessor, 
a  copy  of  which  lease  is  attached  hereto  and 
made  a  part  hereof." 

The  lease  last  referred  to  In  the  above 
paragraph  contained  the  follovring  clause: 

"It  is  further  understood  and  agreed  tbat  a 
portion  of  the  easterly  16  feet  of  said  lot  7  la 
now  being  occupied  by  subtenants  under  a  cer- 
tain lease  of  H.  Meister,  and  that  they  have  no 
written  lease  therefor,  and  that  lessee  herein  as- 
sumes all  responslMlity  regarding  their  use  and 
occupation  of  the  premlees,  ano  acec^  this 
lease  subject  thereto." 

Craitemporaneously  with  the  execution  and 
delivery  of  the  lease  in  question,  the  defend- 
ant tbe  Dammeler  Investment  Company  ex- 
ecuted and  delivered  to  the  Goodyear  Shoe 
Company  a  bond  in  the  sum  of  f5,000^  which 
was  signed  by  defendant  McCalman  as  snre< 
ty,  conditioned  for  the  faithful  performance 
by  tbe  lessee  of  its  obligations  under  the 
lease,  Including  tbe  payment  of  rent  In  mc- 
cordance  with  the  terms  thereof. 

Tbe  Dammeler  Investment  Company,  of 
which  McCalman  was  president  and  Dam- 
meler secretary,  entered  Into  possesion  of 
the  building  and  paid  the  accrued  rent  up  to 
March  27, 1914,  at  which  time  the  rent  by  the 
terms  of  the  lease  was  increased  from  $350  to 
$550  a  month,  but  thereafter  made  no  pay- 
ments whatever.  Tbe  Goodyear  Shoe  Com- 
pany, by  Its  attorney,  was  pressing  them  for 
payment  of  the  rent,  and  as  they  were  unable 
to  secure  tenants  for  the  vacant  portions  of 
the  building  they  were  desirous  of  being  re- 
lieved from  their  obligations  under  the  lease. 
After  about  a  month  of  negotiation  they 
reached  an  agreement  with  Mr.  Flegel,  at- 
torney for  the  Goodyear  _  Shoe  Company, 
whereby  it  was  agreed  that  iq>on  paymoit 
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of  $5,000  by  them  the  lease  and  the  bond 
would  be  canceled  and  further  liability  upon 
tbe  part  of  the  lessee  be  ended.  In  pursu- 
ance of  this  agreement  McCalman  gave  Fle- 
gel  his  check  for  $1,000  and  two  promissory 
notes,  one  being  for  $1,000,  payable  Novem- 
ber 5,  1014,  and  one  for  $3,000,  payable  May 
5,  1915,  the  latter  being  the  one  sued  upon 
in  this  action.  At  the  time  these  notes  were 
given  Mr.  Flegel  gave  McCalmou  a  receipt 
.which  reads  as  follows: 

"Portland,  Oregon,  May  18th,  1914.  Received 
from  Adrian  McOalman  check  for  $1,000,  in- 
<loise(l  to  the  Goodyear  Shoe  Company,  and 
promisaory  note  dated  May  5th,  1914,  payable 
November  5th,  1914,  for  $1,000,  and  promissory 
note  dated  May  5th,  1014.  payable  May  6th, 
1915,  for  ^,000.00,  said  papers  being  received 
in  full  settlement  and  compromise  of  lease  and 
bond  between  the  Goodyear  Shoe  Company  and 
Dammeier  Investment  Company,  the  bond  _of 
which  was  signed  by  Adrian  McCalmaa,  with 
the  understanding  •  and  agreement  that  it  the 
Dammeier  Investment  Company  shall  within 
ten  (10)  days  from  this  date— that  is  to  say,  on 
or  before  the  28th  day  of  May.  1914— pay  up 
all  delinquencies  under  the  lease  aforesaid,  that 
the  said  $1,000.00  now  received  will  be  applied 
upon  sudi  delintjuencies  and  the  notes  will  be 
jiurrendered  for  cancellation,  and  the  bond  and 
lease  reinstated  tbe  same  as  if  this  manorandom 
iind  not  been  executed  ;  but  if  said  payments  are 
iKit  made  within  said  time,  then  tne  lease  and 
Itoiid  will  be  canceled  and  surrendered  to  the 
Dammeier  Investment  Onnpany  and  Adrian  Mc- 
Calman. During  the  said  period  of  ten  days,  I 
n-ill  hold  the  said  notes  in  my  possession  in  es- 
(.row  but  the  check  shall  be  delivered  at  once 
to  the  Goodyear  Shoe  Company.  It  ia  under- 
stood that  this  delay  in  dosing  the  transaction 
is  on  account  of  negotiations  now  pending  be- 
tween Dammeier  Investment  Company  and  the 
Jones  Market  Company  to  lease  the  premises, 
iiud  the  Dammeier  Investment  Company  and 
Adrian  McCrdraan  agree  to  notify  me  immedi- 
iitely  that  the  negotiations  are  oS  between  them 
nnd  the  Jones  Market,  and  authorize  me  to  de- 
liver the  note  and  surrender  premises  without 
further  delay.'* 

Tbe  facts  thus  far  recited  are  nnoontra- 

dlcted  In  the  evidence. 

Defendants  introduced  evidence  whereby 
they  sought  to  establish  the  fact  that  they 
were  unable  to  secure  possession  of  the  east- 
erly 15  feet  of  the  lot  referred  to  In  the 
lease  as  being  in  the  possession  of  snbten- 
aiits,  and  also  that  plalnt'T's  assignor  inter- 
fered with  their  possession  of  the  property 
by  notifying  one  of  tbe  subtenants  not  to  pay 
rent  to  defendants,  and  by  collecting  some 
of  the  rentals. 

Ail  of  the  defendant's  assignments  of  error 
attach  tbe  rulings  of  tbe  trial  court  and  Its 
refusal  to  give  certain  requested  Instruc- 
tions in  regard  to  such  evidence.  At  the  con- 
oluslon  of  tbe  taking  of  testimony  both  par- 
ties moved  for  a  directed  verdict,  and  both 
motions  were  denied. 

Tbe  view  which  we  entertain  as  to  the 
doctrine  which  should  control  in  this  case 
renders  It  unnecessary  for  us  to  consider  any 


other  assignment  than  defendants'  motion  for 

a  directed  verdict   In  Smith  v.  Farra,  21  Or. 

395,  401,  28  Pac.  241,  242,  20  L.  R.  A.  115, 

Mr.  Justice  Bean,  speaking  for  tbe  court, 

discusses  fully  and  clearly  the  effect  of  an 

agreement  for  the  compromise  of  a  doubtful 

claim,  and  in  that  opinion  he  says : 

"  'If  the  requisites  of  good  faith  exist*  says 
Mr.  Pomeroy,  *it  is  not  necessary  that  the  dfe- 

Sute  should  be  concerning  a  question  really 
oubtful,  if  the  parties  bona  fide  consider  it  so; 
it  is  enough  that  there  is  a  Qupstion  between 
them  to  be  settled  by  their  compromisn,*  Pom. 
Eq.  S  850.  And  *no  investigation  into  tbe  char- 
acter or  value  of  tbe  different  claims  submitted,' 
says  Mr.  Parsons,  'wilt  be  entered  into  for  tbe 
purpose  of  setting  aside  a  compromise,  it  being 
sufficient  if  the  parties  entering  into  the  com- 

Sromise.  tliought,  at  the  time,  that  there  was  a 
ispute  between  them.'  1  Parsons  Con.  (7th 
Ed.)  439.  It  is  not  every  disputed  claim,  how- 
ever, which  will  support  a  compromise,  but  it 
must  be  a  claim  honestly  and  in  good  faith  as- 
serted, concerning  which  the  parties  may  bona 
fide,  and  upon  reasonable  grounds,  disagree. 
The  compromise  of  such  a  claim  in  good  niith 
is  a  good  consideration  to  pay  money  in  settle- 
ment thereof;  and  when  an  action  is  brought 
upon  SQch  promise,  it  is  no  defense  to  say  that 
the  claim  was  not  in  fact  a  valid  one,  or  that 
the  parties  were  mistaken  either  as  to  the  law  or 
the  facts.  Stewart  v.  Ahrcnfeldt  4  Denio  (N. 
Y.)  189 ;  Crans  v.  Hunter,  28  N.  T.  389 ; 
White  V.  Hoyt  73  N.  Y.  505;  Griswold  v. 
Wright  61  Wis.  195,  21  N.  W.  44 ;  Brooks  v. 
nolt,  36  Kan.  697,  14  Pac.  236 ;  Flannagan 
Kilcome.  58  N.  H.  443;  Wehrum  v.  Kuhn.  61 
N.  Y.  6^3.  Nor  is  it  a  defense  that  the  daim 
could  not  have  been  maintained  if  suit  or  ac- 
tion had  been  brought  upon  it  or  that  the  parties 
were  mistaken  as  to  the  taw,  for  if  It  is',  then 
it  would  follow  that  contracts  by  tbe  parties 
settling  their  own  disputes  would  at  least  be 
made  to  stand  or  fall,  according  to  the  opitilon 
of  the  court  as  to  how  the  law  would  have  de- 
termined it  'If,  therefore,'  s^s  Logan,  J., 
'the  solemn  compromise  of  the  parties  be  made 
to  depend  on  the  question,  whether  the  parties 
have  so  settled  the  dispute,  as  the  law  would 
have  done,  then  it  may  be  truly  said  that  a  com- 
promise is  on  unavailing  idle  act,  which  ques- 
tions even  the  power  of  the  parties  to  bind 
themselves.'  Fisher  v.  May,  2  Bibb  (Ky.)  448, 
5  Am.  Dec.  626." 

The  law  as  here  declared  has  been  died 
with  approval  and  reiterated  by  this  court 
many  times  since  then,  and  Is  no  longer  open 
to  questloD.  In  the  case  at  bar  there  can  be 
no  doubt  whatever  that  there  was  a  doubt- 
ful claim  existing  between  the  parties,  for 
there  is  no  evidence  to  the  contrary,  nor  is 
there  a  suggestion  In  the  testimony  of  any 
bad  faith  in  the  negotiations  resulting  in  the 
compromise.  The  consequence  Is  that  all 
the  evidence  attacking  the  validity  of  plain- 
tiff's claim  was  Irrelevant,  and  tbe  trial  court 
would  have  been  fully  Justified  in  directing 
the  particular  verdict  which  the  Jury  sub- 
sequently returned. 

The  Judgment  la  afiirmed, 

McBRIDE,  C.  J.,  and  BUBNETT  and  HAR- 
BIS,  Ji^  concur.  .  ■ 
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BISSINQBR  ft  00.  ▼.  UASSAOHUBinTS 
BONDING  ft  INa  00. 

(Snpreme  Court  of  Ongon.   March  IS,  1017.) 

1.  INBDBANCE   4=32  —  iNDBlCWmr  POLIOIBfl— 

Contract. 

Guaranteeing  the  fldelit;  of  anploy&s  ifl  a 
form  of  insurance, 

[Ed.  Note.— Fot  other  cases,  see  Insurance, 
Gent  Dig.  f  1%.] 

2.  INBUBANCT  «9>615— ACTZOITS— DBFEHEOB. 

An  indemnity  company  seeking  to  defeat 
an  action  on  a  policy  guarantedng  the  fidelity 
of  an  employ^,  upon  the  ground  that  the  em- 

?iloyer  has  not  emnplied  witli  warranties  made 
n  the  application,  need  not  tender  a  return  of 
the  premiums. 

[Ed.  Note,— For  other  caaea,  see  Insurance, 
Cent.  Dig,  SS  1530, 1532-1534.] 

3.  Inbdbance  ^s>332(1)  —  iNDBioirrr  Inbub- 

ANCK  POUCIES— CONBTBOCTTON— "OAJBH  SE- 

cubitieb"— "Seoxiritt"— ' 'Oash," 
Where  the  application  for  a  policy  guaran- 
teeing the  insured  against  loss  from  the  pecola- 
donfl  of  an  employ^  stated  that  monthly  ex- 
aminations of  the  emplo^^'s  accounts  would  be 
made  and  cash  securities,  etc,  counted,  the 
term  "cash  securities"  must  be  treated  as  mean- 
ing bonds  or  negotiable  instruments  easily  con- 
vertible into  money  and  not  a  bank  d^osit;  the 
word  "cash"  usually  meaniDg  money  on  hand, 
and  the  term  "security"  usually  b^ng  interpret- 
ed as  something  given  or  deposited  to  guarantee 
the  payment  of  a  debt  or  theperformauce  of  a 
condition  (citing  Words  and  Fnraaee,  Oe^',  Se- 
curity). 

[Ed.  Note.— For  other  eases,  see  Insurance, 

Cent  Dig.  |  875%  ] 

4.  Inbubancb  4=3332(1)  —  Indeiikitt  Inbttr- 
ARCB  Policy — Compuanci  Wrra— "Vouch- 
xb"— "Vaxuablb  Secubities." 

The  application  in  a  policy  guaranteeing  an 
employer  agat&flt  loss  by  larceny  or  embezzle- 
ment of  one  of  its  employ^  recited  that  there 
would  he  monthly  a  thorough  examination  of 
his  accounts  made  by  an  auditor  or  expert  ac- 
countant and  cnsh  securities,  etc,,  would  be  com- 

?ared  and  veriBed  with  accounts  and  vouchers, 
'revious  answers  to  questions  stated  that  the 
employ^  would  not  have  custody  of  valuatde  se- 
curities, but  only  merchandise  on  hand.  The 
employs  embezzled  large  sums  over  a  considera- 
ble period  of  time  by  destroying  drafts  for  mer- 
chandise shipped  to  the  branch  house  of  which 
he  was  manager,  and  then  drawing  upon  an  ac- 
count maintained  by  the  employer  for  such  pur- 
poses checks  for  sums  greater  than  the  drafts 
for  the  purchases.  The  statemrats  prepared 
monthly  by  the  employe  were  duly  examined 
by  the  employer's  auditor,  but  the  merchandise 
on  hand  was  not  checked  up.  Held,  that  the 
term  "valuable  securities"  included  merchandise 
on  hand,  and  the  employer's  failure  to  compare 
the  same  with  voaefaers  which  are  written  instru- 
ments, showing  on  what  authority  or  by  what 
authority  particular  payments  of  money  had 
heeo  made,  was  a  failure  to  comply  with  the 
warranties  in  the  appUcation,  and  prevented 
recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent  Dig.  S  875%. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Voucher.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Gea  N,  Davis,  Judge. 

Action  by  Biasinger  &  Co.  against  the  Mas- 
aachosetta  B<mdtng  ft  Insnrance  C<Hnpaii7. 


FrtHQ  a  Jndgxomt  tor  gJalnttff,  defendant  9p- 

peals.  Beverned,.  and  action  dismissed. 

This  la  an  action  by  Blssinger  &  Co.,  a  cor- 
poration, to  recover  from  the  Massachusetts 
Bonding  &  Insnrance  Company,  a  corpora- 
tion, $3,000,  the  amount  of  an  Indemnity 
bond'  Issued  by  the  defendant,  to  save  the 
plaintiff  harmless  against  loss  by  the  larceny 
or  embezzlement  of  Eugene  Henle,  one  of  Its 
employ^.  From'  a  judgment  for  tbe  sum  de- 
manded In  the  complaint,  the  defendant  ap- 
peals. 

D.  P.  Price  and  John  T,  McKee,  both  of 
Portland,  for  appellant.  Hall  S.  Tjisk,  of 
Portland  (Dolph,  Mallory,  Simon  &  Oearln,  of 
Pwtland,  on  the  brief),  for  respondent 

MOOItE,  J.  It  is  contended  that  an  error 
was  c(»nmltted  In  refusing  to  direct  a  verdict 
for  the  defendant,  on  the  ground  that  tb6  un- 
disputed evidence  showed  that  the  plalntHTs 
proper  agent.  In  response  to  printed  inquiries 
in  the  application  for  fidelity  Insurance,  made 
written  promissory  answers  concerning  the 
risk,  which  replies  were  exin^ssly  made  war- 
ranties, and  not  having  been  performed  ren- 
dered the  guaranty  void.  The  evidence  dis- 
closes that  the  plaintiff  Is  a  dealer  in  hides, 
peltB,  tallow,  etc.,  having  a  general  place  of 
bnslDess  at  Portland,  Or.,  and  maintaining  a 
branch  house  at  Boise,  Idaho,  where  Henle 
was  tbe  manager.  Tbe  appUcation  mention- 
ed In  referring  to  Henle  reads: 

"Question  12,  (a)  Will  applicant  have  the 
custody  of  valuable  securities?  Answer,  (a) 
Merchandise  on  hand.  *  •  •  Question  14. 
(a)  To  whom  and  how  frequently  will  he  ac- 
count for  his  handling  of  funds  and  securities? 
•  •  •  Answer,  (a)  Monthly.  •  •  •  Ques- 
tion 15.  (a)  How  often  will  a  thorough  exami- 
nation of  applicRQt's  books  and  accounts  be 
made  by  an  auditor  or  expert  accountant,  and 
caah  securities,  etc.,  he  counted,  compared,  and 
verified  with  acconnts  and  Ttmchera?  Answer, 
(a)  Monthly." 

The  applU»tl<»  stated  that  suiai  answers 
were  warranted  to  be  true,  and  were  ct«dl- 
tions  precedent  to  a  tight  of  recorery  under 
tlie  bond,  or  ot  any  mewal  or  conttnuetion 
thereof.  Based  upon  such  request  there  was 
issued  for  one  year  from  January  1, 1911,  tbe 
bond  wbidi  recites  that  It  was  executed  in 
reliance  upon  the  faith  of  the  plaintlfrs  writ- 
ten statemoats,  which  were  waiiantiea  and 
condlUmis  precedent  to  a  ri^t  of  recovery 
on  tbe  p<mcy.  At  On  idatntUC's  request  the 
indemnity  was  annually  renewed  and  In  force 
when  tbe  liability  occurred.  In  order  to  ob- 
tain a  renewal  ot  tiie  bond  for  another  year, 
beginning  January  1, 19U.  Hr.  Sam  Blaalnff- 
er,  the  plalntifTs  resldeat  manager  at  Port- 
land, addressed  to  tbe  defendant  a  letter 
containing  the  following  clause: 

"This  is  to  certify  ^at  on  the  1st  day  De- 
cember, 1913,  the  books  and  accounts  of  Mr.  El. 
Henle  in  our  employ  at  Boise,  Idaho,  were  ex- 
amined by  us  and  we  found  them  to  be  correct 
in  every  respect,  and  all  money  handled  is  him 
accounted  for." 
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Based  thereon  the  bond  was  renewed  and 
contiDued,  bat  between  January  1,  1914,  and 
September  Ist  of  that  year  Henle  unlawfully 
appropriated  to  his  own  use  of  the  plalntUTs 
money  the  sum  of  $3,990.14.  He  was  en- 
abled to  escape  detection  by  i^lae  entries 
which  he  directed  to  be  made  in  the  books. 
The  plaintiff's  traveling  agent  visiting  butch- 
ers and  dealers  in  his  district  bought  hides, 
etc.,  wUch  were  shipped  to  the  branch  honse, 
accompanied  by  a  sight  draft,  drawn  ui>on 
his  principal  and  payable  through  the  Boise 
City  National  Bank.  These  drafts  upon 
their  arrival  were  ludd  by  Henle's  checks 
issued  against  a  deposit  which  the  plaintiff 
kept  in  that  bank  for  such-  purpose.  The 
manager  of  the  branch  house,  by  destroying 
the  traveling  agent's  statements  of  the  num- 
ber and  weight  of  hides,  etc:,  received,  de- 
ceived the  plaintiff  by  falsely  charging  in 
his  books  "merchandise  account"  with  a  ficti- 
tious cost  equal  to  the  sum  of  money  which 
he  appropriated.  The  a^regate  of  the  in- 
correct entries  so  made  consisted  of  197 
green  hides,  20,090  pounds,  $2,872.63;  22 
dry  hides,  1,469  pounds,  $368.40  ;  727  dry 
pelts,  6,916  pounds,  $749.11— making  a  total 
of  $3,990.14.  Henle's  method  of  obtaining 
money  is  Illustrated  by  sight  draft  No.  0,366, 
drawn  by  the  traveling  agent  for  $61.19,  for 
the  dischai^e  of  which  the  manager  Issued 
his  check  for  $161.19,  caused  an  entry  to  be 
made  In  the  books  of  the  latter  sum  as  the 
purchase  price  of  the  merc^ndlse,  thereby 
appropriating  to  his  own  use  $100.  These  ex- 
tra charges  ranged  from  $25  to  $300.  The 
traveling  agent  on  June  11,  1914,  drew  sight 
draft  No.  7,304  for  $6  on  account  of  which 
Henle  Issued  his  check  for  $205,  and  caused 
an  entry  of  the  latter  sum  to  be  made  in  the 
tK>ok8  as  though  the  money  had  been  paid 
for  merchandise  In  transit.  The  manager  Is- 
sued a  check  for  $1,193.48,  and  the  bookkeep- 
er at  his  direction  without  knowledge  of  the 
folslty  entered  in  his  records  $793.48  as  hav- 
ing been  paid  out  for  merctiandlse,  thereby 
creating  at  the  bank  a  deficiency  of  $400. 
Every  month  the  bo<Akeeper  at  Boise  made 
copies  of  all  entries  in  his  ledger  relating  to 
the  transaction  of  the  plaintiff's  badness  at 
the  branch  house,  and  mailed  such  reports 
to  the  Portland  house,  where  they  were  ex- 
amined and  considered  correct  until  about 
September  1,  1914,  when  Oie  mlaappropria- 
tlon  was  discovered. 

[1,  2]  The  foregoing  Is  deemed  a  fair  syn- 
opsis of  the  uncontradicted  evidence,  a  con- 
tideration  of  which,  it  Is  argued  by  defend- 
ant's counsel,  entitled  his  client  to  a  directed 
TerdlctJ'  It  Is  maintained  by  plaintiff's  coun- 
sel, however,  that  the  legal  principle  thus  in- 
sisted upon  is  inapplicable  herein,  for  that 
the  answer  does  not  aver  there  vraa  any  offer 
to  return  a  part  of  the  premiums  received, 
nor  was  such  tender  made.  Guaranteeing 
the  fidelity  of  employ^  is  a  form  of  Insur- 
ance. 19  Gyc  516.  Based  upon  this  pre- 
0^  the  plaintiff's  ooupsel  Invoke  the  rule 


prevailing  in  Indiana,  where,  In  an  action 
to  recover  on  a  life  Insurance  policy  If  a 
breach  of  warranty  Is  relied  upon  in  the 
answer,  such  defense  is  unavailing  unless 
the  pleading  alleges  a  return  of  the  premi- 
ums received.  As  Illustrating  the  doctrine 
which  obtains  in  that  state,  see  the  notes  to 
the  case  of  Modern  Woodmen  of  America  v. 
Vincent,  40  Ind.  App.  711,  80  N.  B.  427.  82 
N.  £}.  47S,  14  Ann.  Gas.  89,  91.  In  aU  other 
Jurisdictions  In  the  United  States,  however, 
a  different  determination  has  been  reached, 
the  reasons  for  which  are  fully  set  forth  In 
the  notes  to  the  case  of  Metropolitan  life 
Ins.  Co.  V.  FeUx,  73  Ohio  St.  46,  75  N.  B. 
941,  4  Ann.  Cas.  121,  123.  We  can  see  no 
reason  for  departing  from  the  majority  rule. 

It  is  also  argued  by  plalntlfTs  counsel  that 
an  alleged  breach  of  warranty  was  not  re- 
lied upon  as  a  defense  in  the  lower  court, 
and  this  being  so,  no  cliange  in  the  theory  of 
the  presentation  of  the  cause  on  appeal 
should  t>e  allowed.  Though  the  bill  of  excep- 
tions contains  some  expressions  which  might 
seem  to  support  the  assertion  last  made,  a 
fair  construction  of  the  affirmative  aver- 
ments of  the  answer,  and  an  examination  of 
the  evidence  offered  In  support  thereof,  show 
that  an  alleged  breach  of  warranty  was  set 
up  and  relied  upon  as  a  defense  herein. 

[3]  By  express  declaration  contained  in  the 
application  and  In  the  bond  predicated  there- 
on the  plaintiff's  written  answers  to  the  de- 
fendant's questions  were  made  and  thereby 
became  warranties.  Buford  v.  N.  Y.  Life 
Ins.  Co.,  6  Or,  334;  Chrlaman  v.  State  Ins. 
Co.,  16  Or.  283,  18  Pac  466 ;  Beard  v.  Royal 
Neighbors  of  America,  53  Or.  102,  99  Pac. 
83,  19  I*  R.  A.  (N.  S.)  798,  IT  Ann.  Cas.  1199; 
Willoughby  V.  Fidelity  &  Deposit  Co.,  16  Okl. 
546,  85  Pac.  T13,  8  Ann.  Cas.  603,  and  notes. 
It  will  be  remembered  that  question  No.  12 
(a)  in  referring  to  Henle  reads,  "Will  appli- 
cant have  the  custody  of  valuable  securi- 
ties?" and  that  the  plaintiffs  agent  replied, 
"Merchandise  on  hand."  By  Qds  answer  the 
word  "securities"  was  Interpreted  by  the 
plaintiff  to  mean  hides,  pelts,  tallow, 
It  will  also  be  kept  in  mind  that  question 
No.  15  (a)  is  aa  follows:  "How  often  will 
a  thorough  examination  of  applicant's  books 
and  accounts  be  made  by  an  auditor  or  ex- 
pert accountant,  and  cash  securities,  eta,  be 
counted,  compared,  and  verified  with  ac- 
counts and  vouchers?"  The  original  printed 
questions  with  their  written  answers  liave 
been  brought  up,  and  an  Inspection  of  them 
shows  that  no  comma  appears  between  the 
words  "cash"  and  "securities"  as  last  lUwre 
used.  The  word  "cash"  generally  means 
mouey  on  hand.  The  term  "security"  is  usu- 
ally Interpreted  as  something  given  or  d^KMlt- 
ed  to  guarantee  the  payment  of  a  debt  or  the 
performance  of  a  condition.  Words  and 
Phrases,  994  and  8386.  When  the  WW& 
"cash"  is  employed  to  qualify  the  word  "se- 
curities," such  phrase  should  be  construed  to- 
signify  bonds  or  negotiable  Instruments  that. 
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axe  eaaOy  conTertible  Into  equivalent  money. 
It  iB  not  believed  the  term  "casb  securitieB" 
could  have  been  Intended  by  tbe  parties  to 
mean  a  bank  dejx^t,  for  that  Is  commonly 
onderBtood  to  be  mon^  on  hand. 

[4]  The  reports  monthly  sent  from  the 
branch  house  when  examined  at  Portland  by 
an  expert  accountant  did  not  disclose  any 
discrepancy  In  the  written  statement  Such 
auditor  without  going  to  Boise,  taking  an 
account  of  the  merchandise,  and  making  an 
invoice  thereof,  could  not  have  ascertained 
whether  there  was  any  deficiency  In  the  re- 
ported number  of  hides  and  pelts,  or  in  the 
wel^t  of  the  tallow  purported  to  be  stored 
in  the  warehouse.  It  would  seem,  however, 
tfiat  any  oral  or  written  request  made  to  the 
plalntUTs  traveling  agent  In  that  district 
with  respect  to  the  amount  of  purchases 
which  he  had  made  for  his  principal,  and  the 
number  and  value  of  the  drafts  that  he  had 
Issued  therefbr.  would  have  revealed  Henle's 
fraudulent  scheme.  So,  too,  It  would  also 
appear  that  tbe  Boise  City  National  Bank, 
at  plain tlfPa  request,  would  have  furnished 
a  statement  of  Its  acofrant  showing  the  short- 
age of  f400. 

A  monthly  »amlnatl<Hi  of  Henl^s  books 
and  accounts  as  stipulated  in  and  warranted 
by  the  plaintiff's  answer  to  question  No.  15 
(a)  meant  more  than  a  mere  lnspecti<Hi  of  the 
reports  which  were  B«it  fnan  the  branch 
house  to  Portland.  Constant  vigilance  on  the 
part  of  an  employer  tends  to  deliver  even  a 
trusted  employe  from  temptation  and  helps 
him  clearly  to  distinguish  betweoi  his  own 
property  and  that  of  others.  By  means  of  a 
fidelity  bond  an  employer  sUfts  liability 
against  loss  occasioned  by  the  larceny  or  em- 
bezzlement of  an  employe  to  the  guarantor, 
but  the  Indemnity  assured  does  not  relieve  the 
employer  from  that  d^ree  of  watchfulness 
which  he  has  warranted  to  exercise.  The 
failure  monthly  to  examine  Henle's  books 
and  accounts  as  covenanted  brin^fs  this  case 
within  the  rule  announced  In  United  States 
Fidelity  &  Guaranty  Co.  v.  Downey,  38  Colo. 
414,  88  Pac.  451,  10  L.  B.  A.  (N.  S.)  323,  120 
Am.  St  B^.  12S,  where  an  Indemnity  bond 
was  given  to  a  miners'  union  to  secure  the 
faithful  discharge  of  the  duties  of  Its  treas- 
urer.  The  c-ontract  there  entered  Into  stipu- 
lated that  the  union  should  notify  the  Insurer 
oa  discovering  any  dlshtmesty  on  the  part  of 
sndi  officer.  In  ita  am>IIcatlon  for  tbe  insur- 
ance of  th6  bond  the  agent  for  the  union  had 
stated  that  the  treasurer's  accounts  would  be 
eiamlned  and  verified  every  three  montiiB  by 
trustees  of  tbe  insured.  The  application  fur- 
ther ledted  that  the  statements  therein  con- 
tained were  warranted  to  be  true,  and  that 
tbe  business  of  the  unl<m  diould  be  maintain- 
ed as  specified.  In  February  it  was  discover^ 
ed  that  the  treasurer  was  flihort  in  his  ac- 
counts. A  quarterly  examlnatioii  of  his  books 
had  been  made  In  the  preceto«  December, 
when  It  was  ascertained  he  should  bare  had 


on  hand  $740.  He  exhibited  a  bank  book 
showing  deposits  of  $440,  and  accohnted  for 
the  balance  as  bdng  in  cash.  The  sum  of 
money  purporting  to  have  been  evidenced 
bank  deposits  was  not  checked  up,  and  It  was 
held  that  the  union  having  failed  to  veri^ 
the  funds  supposed  to  have  boon  In  the  treas- 
urer's t>osBessIon,  as  required  "b^  the  prom- 
issory warranty,  relieved  the  company  of  lla- 
bUIty. 

It  will  be  recalled  that  Henle's  peculation 
continued  for  about  eight  months  when  his 
breach  of  trust  was  discovered.  If  a  care- 
ful examination  of  bis  books  and  accounts 
bad  been  made  as  stipulated,  the  loss  would 
have  been  mlhlmlzed  and  limited  to  one 
month's  misappropriation,  for  it  must  be  tak- 
en for  granted  that,  as  soon  as  It  was  ascer- 
tained that  he  was  unlawfully  converting 
plaintiff^  mon^  to  bla  own  use  he  would 
have  been  summarily  discharged.  The  war- 
ranty in  respect  to  the  periodical  examination 
of  the  books  and  accounts  was  by  express 
agreement  made  the  basis  ol^  and  tiie  consid- 
eration for,  tbe  defendant's  undertaking  to 
answer  tat  the  empLoye's  embezzlonent  from 
month  to  month,  to  the  extent  of  the  sum 
named  in  the  bond,  during  the  yeariy  term  of 
the  ptdlcy,  if  the  plaintiff  faltbfully  kept  and 
performed  ita  covmant. 

The  abbrevlatlott  "eta"  affixed  to  the  [ribrase 
"cash  securities,"  as  found  In  question  No.  15 
(a),  shows  that  other  forms  of  security  were 
Intciided  to  follow  or  understood  to  be  includ- 
ed, such  as  "merchandise  on  hand,"  as  glvra 
In  answer  to  question  No.  12  (a).  The  latter 
class  of  security  the  plaintiff  by  its  answer  to 
question  No.  15  (a)  was  required  thoroughly 
monthly  to  examine,  to  count  and  also  to 
compare  and  verify  such  securities  with  ac- 
counts and  vouchers.  A  "voucher"  Is  a  writ- 
ten Instrument  showing  on  what  account  or 
by  what  authority  particular  payments  of 
money  have  been  made.  Camp  &  Du  Puy  v. 
Lauterman,  78  Or.  134.  152  Pac.  288.  If  the 
plaintiff  had  monthly  counted,  compared,  and 
verified  the  "valuable  securities,"  consisting 
of  merchandise  on  band,  with  the  accounts 
and  vouchers  that  should  have  been  in  the 
employe's  i»ssesaIon,  his  scheme  to  defraud 
his  principal  would  have  been  sooner  discov- 
ered and  the  loss  by  emboEzlement  could  have 
been  limited  to  a  single  month's  peculation. 
Tbe  plaintiff  having  failed  to  keep  or  per- 
form Its  covenant  In  this  respect  Is,  by  reason 
thereof,  not  Mititled  to  a  recovery  herein. 

As  there  was  no  conflict  in  the  evidence 
the  Issue  to  be  determined  was  a  question  of 
law;  and  this  being  so  an  error  was  commit- 
ted In  denying  the  motion  to  direct  a  verdict 
fOT  the  defendant  Coffin  v.  Hutchinson,  22 
Or.  654,  80  Pac.  424;  O.  R.  &  N.  Co.  v.  Hertz- 
berg,  M  Or.  216,  3T  Pac.  1018:  Owens  v. 
Snell,  29  Or.  483,  44  Pac.  827;  Crawfttrd  v. 
Hutchinson,  38  Or.  578,  65  Pac.  84 :  Beard  v. 
Royal  Neighbora'of  America,  53  Or.  102.  99 
Pac88,l»Ii.E,A.(K.  a)miTAim.CBa. 
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1199;  Dalrymple  t.  Covey  Motor  Oar  Co.,  66 
Or.  633.  136  Fac  91,  48  L.  B.  A.  (N.  S.)  424. 

It  follows  from  these  considerations  that 
the  judgment  most  be  reversed,  and  the  action 
dismissed ;  and  it  is  so  ordered. 

McBRIDB.  C.  J.,  and  B£AN  and  McOAM:- 
ANT,  Jj.,  concar. 


HAGENBERGBR  v.  TOWN  OF  MU-WATJ- 
KIE  et  aL 

(Supreme  Court  of  Oregon.    Mardi  13,  19(L7.) 

1.  Municipal  Corporations  ^=?4dl— 4tbket 

iMPBOVBinSNTS— ASSBSSUBNT. 

Where  one  side  oaly  ot  a  street  is  improved, 
lots  abutting  on  the  other  side  may  not  be  as- 
sessed therefor;  the  city's  charter  authorizing 
assessmrat  only  of  lots  abutting  on  said  im- 
provement, and  only  for  the  improvmirait  to  the 
center  of  the  street. 

[Ed.  Kote. — For  other  cases,  see  Muniapal 
Corporations,  Cent.  Dig.  S  1041.] 

2.  QuiETrNa  Trax  ^=7(5)— "Cloud  on  Ti- 
tle"— Assessment. 

A  charge  oa  the  docket  of  dty  liens,  made  in 
proceeding  by  the  dty  council  for  assessments, 
against  property  not  .subject-thereto,  is  a  doud 
on  title,  vfiich  may  b«  ronoved  in  suit  there- 
for. 

[Ed.  Note.— For  other  oases,  see  Qoietfaic  Tl- 

Ue,  Cent  Dig.  S  26. 

For  other  definititms,  see  Words  and  Phrases, 
First  and  Second  Series,  Cloud  on  Title.] 

Department  No.  1.  App^  fn>m  Oircnlt 
Court.  Claduimas  County;  J.  U.  Campb^, 
Judges 

Suit  by  Theodore  Hagenben»r  against  the 
Town  of  Mllwankle  and  anoOier.  Fnm  an 
adverae  decree  defendants  appeal.  Af- 
firmed. 

This  is  a  suit  to  remove  a  cloud  from  title. 
It  ariaes  out  of  an  alleged  assessment  by  the 
town  of  Milwaukle  for  the  Improvement  of 
Front  street  In  that  muQlclpality.  From  a 
decree  in  favor  of  the  plaintiff,  the  defendants 
appeal.   The  facts  are  stated  In  the  opinion. 

B.  G.  Skulason,  of  Portland  (Clark,  Sbula- 
son  &  Clark,  of  Portland,  on  the  brief),  for 
appellants.  C.  Schuebel  and  Llvy  Stlpp,  both 
of  Oregon  City,  for  respondent 

BURNETT,  J.  The  proceedings  were 
Initiated  January  1.  1913,  by  flUng  with  the 
city  recorder  a  petition,  signed  by  some  in- 
dlridnals  owning  property  abutting  on  Front 
street,  in  language  as  follows : 

"The  undersigned  iwtltioners  do  hereby  peti- 
tion your  honorable  body  to  improve  B'ront 
street  from  the  town  limits  on  the  nortii  bound- 
ary to  the  town  limits  on  the  south  boundary, 
in  the  town  of  MUwankie,  Oregon,  by  grading 
the  street  to  the  established  sul^rade:  by  con- 
stmctlng  concrete  curbs  where  ue  fill  does  not 
exceed  two  feet  in  depth ;  by  constructing  wood- 
en sidewalks  five  feet  in  width  on  that  portion 
of  the  street  soutii  of  Washington  street,  ex- 
cept on  the  west  rfda  of  street  b^wera  the  point 
where  said  street  leaves  the  track  of  the  O.  W. 
P.  Ky.  near  Madison  street  and  the  south  city 
boundary ;  by  constructing  concrete  sidewalks 
^  feet  in  width  on  that  portion  of  the  atreet 


north  of  Washington  street,  except  where  the  flU 
exceeds  two  feet  in  d^th,  in  which  case  the 
sidewalks  are  to  be  conatmcted  of  wood;  by 
constructing  inlets,  catch-basins,  drains,  headers 
and  other  inddenfals  to  a  proper  improvement; 
by  paving  the  street  fifty  feet  wide  between 
curbs  on  that  portion  north  of  the  ptdnt  wbere 
said  street  leaves  the  track  of  the  O.  W.  P.  Ry. 
near  Madison  street,  except  on  that  portion 
whne  the  fill  exceeds  two  feet  in  depth  in  which 
cose  macadam  is  to  be  used ;  by  paving  the  street 
thirty  feet  in  width  south  of  the  point  where 
said  street  leaves  the  track  of  the  O.  W.  P.  Ry. 
near  Madison  atreet,  said  thirty  feet  being  the 
west  half  of  stre^,  except  on  that  portion  <^ 
the  street  where  the  fill  exceeds  two  feet  in 
depth,  in  which  case  macadam  is  to  be  used; 
said  pavement  except  where  macadam  is  men- 
tioned to  be  hard  surface,  not  to  exceed  one  dol- 
lar and  twenty-five  cents  per  square  yard,  ex- 
clusive of  grading,  curbs,  sidewalks,  cateh-bas^ 
ins,  etc.  It  is  also  desired  that  the  trestle  at 
the  south  dty  boundary  be  filled  and  that  the 
trestle  near  Adam  street  be  replaced  with  a  conr 
Crete  atmctnre." 

The  following  prOTlslonB  appear  In  the 
charter  of  the  totwn : 

"Sec.  47.  The  coundl,  whenever  one  or  more 
owners  of  property  abutting  upon  a  rti-eet  or 
part  thereof  souprht  to  be  improved,  petition  for 
any  kind  of  spedfic  improvement  ft>r  said  street 
or  part  hereof,  is  hereby  authorised  and  em<- 
powered  to  order  the  whole  or  any  part  of  the 
street  of  the  dty  so  petitioned  for  to  be  im- 
proved in  accordance  with  said  petition;  to  levy 
and  collect  an  assessment  upon  all  lots  and  par- 
cels of  land  abuttii^  up(m  such  tnv>rovement.  to 
defray  the  whole  or  any  ptntlon  of  the  coats 
and  expense  thereof." 

Section  48  retiolres  in  substance  ttiat  wtien- 
ever  the  council  shall  deem  it  expedient  or 
Decenary  to  Improve  a  street  or  any  part 
thereof  by  reason  of  any  petition,  as  stated 
in  section  47,  It  shall  first  obtain  from  the 
city  engineer  plans,  spedOcations,  and  esti- 
mates of  the  work  to  be  done,  which  if  satis- 
factory to  the  council  it  shall  approve,  and 
thereupon  declare  by  resolution  Its  purpose 
of  making  the  improvement,  describing  it. 
Provision  Is  made  In  the  charter  for  posting 
notice  of  the  intention  to  Improve  and  for  re- 
monstrances against  the  same.  It  la  said  in 
section  66: 

"The  cost  of  grading  and  preparing  the  street 
or  part  thereof  proposed  to  be  improved,  for 
paving  or  macadam,  preparing  for  sidewalks^ 
gutters,  etc.,  shall  be  assessed  pro  rata  the 
whole  length  of  the  street  or  part  thereof  to  be 
improved  in  accordance  with  the  proportion  as 
herdnafter  fixed ;  and  the  cost  of  furnishing  the 
matetial,  and  ctmipleting  the  improvement.  In- 
cluding street  intersections,  shall  be  assessed  to 
the  property  in  front  of  which  the  improve- 
ment is  made  to  the  osnter  of  the  atreeb" 

In  section  SO  It  is  prescribed  that : 
"  'Abutting  property'  shall  be  construed  to 
mean  between  the  street  and  center  of  the  block; 
in  blocks  having  an  alley  parallel  with  the  street 
'abutting'  shall  mean  to  the  line  of  the  alley 
noflrest  the  street,  and  in  tracts  not  laid  out  in 
blocks  'abutting'  shall  mean  within  a  line  100 
feet  tMCk  from  the  street" 

It  Is  required  In  section  48  that : 

"The  improvemtmt  of  each  street,  or  part 

thereof,  shall  be  made  under  separate  proceed* 

ing." 
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[t,2]  It  appeftra  In  the  record  that  In  the 
plan  of  Improvement  of  Front  street  that 
thoronghfare  was  divided  longitudinally  in 
front  of  the  plaintiCTs  property,  and  the  bet- 
terment was  confined  to  the  west  half  of  the 
street,  whereas  his  property  abuts  npon  the 
east  side.  Thus  It  Is  that  within  the  meaning 
of  section  47,  supra,  plaintitTs  property  does 
not  abut  upon  the  part  of  the  street  sought 
to  be  improved,  and  hence  la  not  liable  to  an 
assessment  for  such  an  improvement  It 
appears  that  the  council,  however,  in  Its  sub- 
sequent proceedings  attempted  to  malEe  the 
plaintlfTs  realty  respond  to  an  assessment 
for  the  Improvement  of  the  opposite  side  of 
the  street,  and  carried  Its  operation  so  far 
as  to  enter  the  charge  on  the  docket  of  dty 
liens.  As  his  property  is  not  liable  to  such 
an  Impost  in  the  proceeding  described,  the 
record  thus  made  constitutes  a  doud  upon  his 
title,  which  he  la  entitled  to  have  removed. 

The  decree  of  Oie  circuit  court  li  affirmed. 

McBRIDS,  0.  J.,  and  BENSON  and  HAB- 
BIS,  JJ.,  concur. 


ASFINWALL  v.  DUNLAVY.  • 

(Supreme  Court  of  Oregon.    March  IS,  1917.) 

Deeds  ^=211(2)— Pkopebtt  Cohvetbd— Mis- 
take—Evidence. 
In  an  action  to  determine  a  boundary  dis- 
pute* fallnre  to  include  In  deed  all  land  mark- 
ed out  by  surveyor  held  not  a  mutual  mistake 
on  part  of  defendant  and  grantor ;  their  Inten- 
tion being  that  the  survey  should  conform  to 
deed,  and  that  defendant  ahoold  have  20M 
acres,  the  amount  he  paid  for. 

[Ed.  Note.— For  other  cases,  lee  Deeds,  Cent 
Dig.  S  MS.] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Action  by  Britt  Aspinwall  against  John 
S.  Dunlavy.  Judgment  for  plalntlfC,  and  de- 
fendant appeals.  Beversed. 

John  8.  Dunlavy  and  Brltt  Aqplnwall  are 
adjoining  landowners  who  porchaaed  their 
reqpecttve  tracts  from  M.  L,  Jones  and  his 
wife,  Bmma  H.  Jones.  This  controversy  in- 
volves a  narrow  strip  (tf  land  abont  18.42 
chains  in  length,  16  links  wide  at  one  end, 
and  18^  links  at  the  other,  and  embraces 
0.31  of  an  acr&  Efenma  H.  Jones  owned 
abont  100  acres  of  land  bounded  on  the  wrat 
by  the  west  Une  of  the  Linus  Brooks  dona- 
tion land  claim  and  on  the  north  by  a  county 
road  extcndiiv  almost,  but  not  quite,  due 
east  and  west.  The  land  owned  by  Emma  B. 
Jones  was  in  a  single  field,  was  without  par- 
tition fences,  and  was  not  platted.  About 
the  1st  of  November,  1906,  M.  L.  Jones,  who 
transacted  all  the  business  for  himself  and 
wife,  agreed  to  sell  20-acro  tracts  of  the 
Jones  land  to  U  C.  Mattbes  and  Brltt  Aspin- 
wall, but  It  was  understood  that  the  purchas- 
ers were  to  hare  the  tracts  surveyed  at  their 
own  expense,  and  accordingly  Mattbes  and 


Aspinwall  procured  Alonzo  Gesner  to  survey 
three  tracts.  Commendng  at  the  west  line 
of  the  Linus  Brocks  donation  land  claim  or 
the  west  boundary  of  the  Jones  land,  Ges- 
ner surveyed  off  three  tracts,  abutting  <hi  the 
county  road,  which  for  convenience  may  be 
referred  to  as  tracts  1,  2,  and  3.  Evidently 
Gesner  intended  to  mark  the  corners  of  each 
of  the  three  tracts  described  In  the  deeds  to 
Mattbes  and  Aspinwall,  for  he  drove  iron 
pipes  into  the  ground  for  that  purpose.  Aft- 
er Gesner  made  his  survey  two  deeds  were 
prepared  and  submitted  to  M.  L.  Jones  and 
wife,  who  signed  and  delivered  them  on  No- 
vember 17,  1000,  one  to  Aspinwall  and  the 
other  to  Matthes.  The  deed  received  by  Asp- 
inwall conveyed  tracts  1  and  3  to  him,  while 
the  other  deed  transferred  tract  2  to  Mat- 
tbes. The  A^lnwall  deed  describes  tract  1 
thus: 

"Beginning  at  a  point  In  the  center  of  the 
county  road  on  the  west  boundary  line  of  D.  L. 
O.  of  Linus  Brooks  and  wife  number  sixty-four, 
20.50  chains  SO  minutes  east  of  the  northwest 
cOmer  of  eald  T).  L.  C.,  and  running  thence 
south  on  the  west  line  of  said  D.  L.  C.  number 
sizty-fonr  18.2d  -diainsj  thence  east  10.98 
chains;  thence  north  80  minutes  west  18.20 
chains  to  center  of  county  road ;  thence  west 
along  the  center  of  county  road  10.08  chains  to 
place  of  beginning,  and  containing  20.05  acres 
of  land  more  or  um," 
—and  tract  3  Is  described  as  follows: 

"B^innlng  at  a  point  20.50  chains  south  SO 
minutes  east  and  21.96  chains  east  of  the  north- 
west comer  of  the  D.  L,  0.  of  Unus  Brooks  and 
wife  number  sixty-four,  in  the  center  of  the 
county  road,  and  ronning  thence  sooth  30  min- 
utes east  18.26  chains;  thence  east  10.08 
chains;  thence  north  thirty  minutes  west,  18.26 
chains  to  center  of  county  road ;  thence  west 
along  center  of  the  county  road  10.08  chains  to 
the  place  of  beginning,  and  containing  20.05 
acres  of  land  more  or  Msi." 

The  Matthes  deed  describes  tract  2  in  this 

language: 

"Begbining  at  a  p<^t  20.60  chains  S.  80  min- 
utes east  and  10.98  dhaioa  east  of  the  north- 
west corner  of  the  D.  1^  O.  of  Linus  Brooks 
and  wife  No.  64  in  the  center  of  the  county 
road,  and  running  thence  south  SO  minutes  east 
18.26  chains,  thence  east  10.98  chains,  tbenca 
north  30  minutes  west  18.26  chains  to  the  cen- 
ter of  the  county  road,  thence  west  along  the 
center  of  county  road  10.98  chains  to  the  place 
of  beginning,  and  containing  20.05  sorea  of  Isnd 
more  or  less." 

Subsequently  on  November  20,  1006.  Jones 
and  wife  conveyed  what  may  be  designated 
as  tract  4  to  John  S.  Donlavy  describing  the 
premises  thns: . 

"Beginning  in  the  center  of  the  county  road  at 
a  point  20.50  chains  south  0  degrees  30  minutes 
east,  along  the  west  boundary  une  of  the  Linus 
Brooks  donation  land  claim  number  sixty-four 
and  east  32.94  chains,  thence  south  0  degrees 
30  minutes  east  18.28  chains ;  thence  east  10.98 
chains :  thrace  north  0  degrees  30  minutes  west 
18.26  chains  to  the  center  of  the  county  road, 
thence  west  along  the  center  of  the  county  road 
10.08  chains  to  place  of  beginning,  containing 
20.05  acres  of  land,  more  or  less." 

The  agreement  between  Jones  and  Aspin- 
wall required  the  latter  to  build  a  fence  on 
the  east  line  of  tract  3  at  his  own  expense^ 
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and  accordingly,  dtber  In  1007  or  1908,  Asp- 
Inwall  constructed  a  fenco  along  what  lie  con- 
cluded was  the  east  line  of  tract  8.  He  was 
led  to  believe  that  his  fence  was  properly 
located  because  of  the  presence  of  a  wooden 
stake  In  the  edge  of  the  road  near  the  north- 
east comer  and  a  similar  stake  near  the 
southeast  comer  of  tract  3;  and  It  may  be 
added  that  It  was  ascertained  In  January, 
1915,  that  the  fence  was  on  a  line  between 
tile  two  Iron  pipes  which  Oesner  had  erident- 
ly  driven  In  the  groimd  to  mark  the  south- 
east and  the  northeast  comers  of  tract  3. 
Dtinlavy  was  not  preset  when  the  fence  was 
built,  nor  did  he  participate  In  Its  location. 
In  January,  1915,  Dnnlavy  caused  a  survey 
to  be  made,  and  It  was  then  discovered  that 
the  fence  between  Asplnwall  and  Dunlavy 
was  not  located  on  a  line  whlc*  would  cor- 
respond with  the  courses  and  distances  f^ven 
In  the  deeds  for  tracts  8  and  4,  but  that  tiie 
fence  was  east  of  the  east  boundary  of  tract 
8  as  that  tract  Is  described  In  the  deed  to 
Asplnwall.  When  Asplnwall  refused  to  move 
his  fence  back  to  a  line  on  the  ground  which 
would  correspond  exactly  with  ttie  courses 
and  distances  given  In  his  deed,  Dunlavy  c<Mn- 
menced  an  action  in  ejectment  to  recover  pos- 
session of  the  strip  of  land  between  the  fence 
and  the  east  line  of  tract  8  as  that  line  would 
be  if  located  pursuant  to  the  calls  in  the  Asp- 
lnwall deed.  Asplnwall  answered  to  the  ac- 
tion In  ejectment,  and  then  ffled  a  complaint 
in  e<]ulty  In  the  nature  of  a  cross-bill,  alleg- 
ing ttatt  Emma  H.  Jones  caused  a  survey  to 
be  made  and  Iron  pipes  driven  in  the  ground 
to  mark  the  four  comers  of  tract  3;  that 
Jones  and  wif6  and  Asplnwall  intended  to 
deseribe  tract  3  In  the  deed  to  A^inwall  so 
as  to  include  all  tiie  land  between  the  four 
comers  marked  by  the  Iron  pipes  driven  In 
the  ground  by  Gesner,  "but  through  the  error 
of  the  scrivener  of  said  deed  of  conveyance, 
and  by  mutual  mistake"  of  Jones  and  wife 
and  Asplnwall,  "the  said  deed  of  conv^ance 
did  not  describe  and  include  all  the  land  that 
was  intotded  to  be  oonveyed."  M.  U  Jones 
and  wife  were  not  made  parties  to  the  suit. 
A  demurrer  to  the  cross-bill  was  overruled 
and  Dtinlavy  filed  an  answer,  consisting  of 
admissions  and  denials.  The  decree  of  the 
trial  ooart  was  for  Asplnwall,  and  Dunlavy 
has  appealed. 

H.  E.  Pogue,  of  3alem  (Pogue,  Page  & 
Roberts,  of  Salem,  on  the  brief),  for  appel- 
lant. 3.  T.  Richardson,  of  Salem,  fbr  re- 
spondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  ownership  of  the  disputed  strip 
depends  upon  whether  the  deed  of  November 
17, 1906.  to  Asidnwall  Is  to  remain  unchang- 
ed. If  the  descr4>tion  in  the  deed  Is  not  al- 
tered, then  Asplnwall  cannot  claim  to  be  the 
owner  of  the  controv«led  piece  of  land ;  but, 
If  the  descrli>tiQn  Is  tiuaaed  so  as  to  describe 
lines  dram  betwem  ttm  four  Iron  pipes  drlr- 


en  by  Qeener  for  the  purpose  ot  marking  the 
four  corners  of  tract  8,  then  tbe  deed  will 
Include  the  litigated  land. 

For  the  purposes  of  this  oi^ion  we  shall 
assume  that  the  respondent  is  cwrect  when 
be  says  that  tbe  issues  of  fact  are  "narrowed 
down  to  the  one  question  wheth^  or  not  by 
mutual  mistake  the  land  In  controversy  was 
omitted  from  the  deed  to  respondent."  A 
careful  reading  of  the  record  convinces  us 
that  there  was  no  mistake,  but  that,  on  the 
contrary,  Jones  and  wife  conveyed  exactly 
what  they  intended  to  sell  and  Asplnwall  re- 
ceived what  he  agreed  to  purchase.  We  can 
beat  understand  the  situation  if  attention  is 
first  directed  to  the  descriptions  found  In  all 
the  deeds.  Not  a  single  monument  is  refer- 
red to  in  any  of  the  deeds  except  tbe  north- 
west comer  ot  the  Linus  Brooks  donation 
land  claim,  the  west  boundary  line  of  the 
donation  claim,  and  the  center  of  the  coun- 
ty road.  No  mention  is  made  of  the  iron 
pipes  In  the  deeds  to  Matthes,  Asplnwall,  and 
Dunlavy.  After  first  making  an  appropriate 
tie  the  northwest  comer  of  each  tract  is 
made  the  i^ace  of  beginning  for  the  descrip- 
tion of  that  tract  The  northwest  comer  of 
tract  1  Is  on  the  donati<Hi  tiaim  line  and  at 
a  point  in  ttw  cmter  ctf  the  county  road ;  the 
northwest  c(n»er  ct  tract  2  is  in  the  center 
of  the  county  road,  and  Is  lOiSS  cHains  cast 
from  the  northwest  comer  of  tract  1;  the 
nortiiwest  oomer  of  tract  8  Is  In  tiie  center 
of  tbe  coimty  road  and  21.99  dialns  east 
from  the  northwest  comw  ot  tract  1;  the 
nOTtbwest  comer  of  tract  4  la  in  the  center 
ot  the  county  road,  and  82.94  chains  east 
tram  tbe  northwest  corner  ot  tract  1.  Look- 
ing at  the  descriptions  ot  the  four  tracts  as 
th^  appear  In  tbe  deeds  to  ICatthes,  Aqtln- 
waU  and  Dunlavy,  It  will  be  seen  tiiat  each 
tract  abuts  uikhi  tbe  county  road ;  that  the 
course  and  distance  ot  each  boundary  line 
of  each  tract  Is  exactly  the  same  as  the 
^urse  and  distance  ot  the  corresponding 
boundary  line  of  every  other  tract  In  short 
the  tour  several  tiracts  are  equal  and  uniform 
In  size. 

The  result  is  different  however,  If  tbe 
boundaries  of  the  tour  tracts  are  to  be  deter- 
mined by  lines  mn  between  the  Iron  pipes 
which  Gesner  placed  at  the  different  comers 
of  tracts  1,  2,  and  3.  Without  exception,  the 
course  of  every  line  is  dlCCerent  from  the 
course  given  In  the  deeds,  and  each  line  Is 
longer  than  the  corresponding  line  found  in 
the  deed.  Commencing  at  the  Iron  pipe  which 
marks  the  northwest  corn^  or  place  of  be- 
ginning for  tract  1  and  mnnlng  easterly 
along  tbe  center  of  the  county  road,  it  is  10.- 
992  chains  to  the  Iron  pipe,  which  Gesner 
evidently  drove  In  the  ground  for  the  purpose 
of  Indicating  the  northeast  comer  of  tract  1 
and  the  northwest  comer  of  tract  2;  it  is 
1L108  chains  from  the  second  Iron  pipe  to 
the  next  Iron  pipe  or  the  place  which  Ges* 
ntt  evldetttly  intended  to  mark  as  tbe  nqrth- 
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east  corner  of  tract  2  and  the  northwest  cor- 
ner of  tract  3;  and  it  is  chains  from 
the  third  iron  pipe  to  the  fourth  iron  pipe  or 
to  the  place  which  Gesner  evidently  marked 
as  the  northeast  comer  of  tract  3.  The  north 
boundary  line  of  each  of  the  tracts  1,  2,  and  3 
exceeds  10.98  chains  if  the  iron  pipes  found 
In  the  center  of  the  county  road  are  to  gov- 
ern, and  this  excess  accounts  for  the  location 
of  the  fence  constructed  by  AspinwalL  Ap- 
parently the  persons  who  carried  the  chain 
measured  "long." 

It  is  plain  that  Gesner  Intended  that  the 
Iron  pipes  should  mark  the  comers  called 
for  In  the  deeds  rather  than  that  the  courses 
and  distances  given  in  the  deeds  should  be 
governed  by  the  sites  of  the  iron  pipes.  This 
conclusion  is  corroborated  by  the  testimony 
of  Matthes,  who  says  that  after  the  survey  he 
received  "a  plat  of  it  from  Mr.  Gesner,"  and 
that  the  description  of  his  tract,  or  tract.  2, 
was  the  same  as  the  plat.  Undoubtedly  Ges- 
ner Intended  to  survey  off  three  20-acre 
tracts  because  Jones  and  wife  were  to  sell 
two  20-acre  tracts  to  Asplnwall  and  one  to 
Matthes.  The  parties  understood  that  the 
purchasers  were  to  have  the  tracts  surveyed 
at  their  own  expense;  and  after  the  survey 
was  made  deeds  were  presrated  to  Jones  and 
wlffe,  who  signed  them  without  any  buowl- 
eUge  ot  the  location  of  any  of  the  iron  pipes. 
M.  L.  Jones  testified  thus: 

"I  intended  to  convey  them  20  acres  apiece. 

*  •  •  I  intended  to  convey  those  parties,  all 
of  them,  exartly  what  I  had  agreed  to  convey, 
and  they  mmle  their  own  survey  and  put  in  the 
deflcription.  I  think ;  they  furnished  the  descrip- 
tion of  the  land.  *  *  *  I  intended  to  convey 
to  thiem  Sunt  exactly  what  they  paid  me  for. 

•  •  •  T  didn't  make  ont  the  deeds.  They 
were  made  out  and  brou![ht  to  me.  Tbey  con- 
formed to  tbe  afrreement  that  I  had  made  with 
them  to  convey  them  20  acres  of  land  apiece." 

According  to  the  descriptions  of  tracts  1,  2, 
and  3  as  found  in  the  deeds,  the  area  of  each 
tract  is  20.05  acres.  Asplnwall  purchased 
tracts  1  and  3,  aggregating  40.10  acres,  and 
according  to  the  recital  In  the  deed  he  paid 
$2,005,  or  at  the  rate  of  $50  per  acre.  Mat- 
thes paid  $1,002.50  for  tract  2,  or  at  the  rate 
of  $50  per  acre.  The  recitals  In  the  deeds 
about  the  amount  of  the  consideration  demon- 
strate that  all  persons  concerned,  believed 
that  Jones  and  wife  were  transferring,  and 
the  purchasers  were  paying  for,  the  land 
described  in  the  deeds.  The  conveyances 
give  to  Asplnwall  and  Matthes  the  exact 
acreage  called  for,  and  the  grantee  paid  for 
that  acrenge  at  a  fixed  rate  per  acre.  If, 
however,  the  deeds  are  to  be  controlled  by 
the  Iron  pipes,  then  tracts  1,  2,  and  3  will 
each  contain  more  than  20.05  acres.  Jones 
Intended  to  sell  three  20-acre  tracts;  one  to 
Matthes  and  two  to  Asplnwall.  Gesner  In- 
tended to  survey  off  three  tracts,  each  to 
contain  20  acres.  In  making  the  survey  he 
indicated  the  comers  with  Iron  pipes,  and 
undoubtedly  believed  that  those  pipes  were 
placed  in  exact  conformity  with  the  calls 
in  tbe  deeds,  few  tbe  record  dladoeas  ttaat 


snbsegnmt  to  tbe  snrrey  be  prepared  a  plat, 
and  the  plat  was  tbe  same  as  the  descrip- 
tions in  the  deeds.  It  is  more  than  probable 
that  Gesner  wrote  out  the  descriptions  for 
tracts  1,  2,  and  3,  although  that  oondoslon 
can  only  be  supported  by  <dreiun8tantlal  evi- 
dence. Furthermore,  the  purchasers  paid 
for  the  exact  acref^e  which  the  deeds  con- 
veyed to  them.  In  view  of  this  dtuatlon,  it 
cannot  be  said  -that  any  land  was  omitted 
from  either  of  tbe  deeds  by  reason  of  the 
matnal  mistake  of  tbe  grantors  and  gran- 
tee. Moreover,  Dunlavy  had  no  knowledge 
of  the  iron  pipes.  According  to  tbe  descrip- 
tion in  his  deed  his  northwest  comer  co- 
incides with  the  northeast  corner  of  tract 
3  as  described  in  the  Asplnwall  deed.  When 
Dunlavy  purchased  there  was  no  fence.  His 
deed  did  not  embrace  an  Inch  ot  ground 
Included  In  the  Asplnwall  deed,  bat  tracts 
3  and  4  adjoined  each  other  without  either 
covering  the  other.  No  fact  or  circumstance 
was  brought  to  the  attention  of  Dnnlavy, 
requiring  him  to  Inquire  whether  the  Aspln- 
wall deed  had  omitted  ai^  land,  even  If  it 
be  assumed  that  a  mutiml  mistake  can  be 
attributed  to  Joiies  and  wife  and  AqpinwaU. 

It  is  true  that  on  February  11, 1015,  Jones 
and  wife  gave  a  quitclaim  deed  to  Aspln- 
wall to  all  tbe  land  now  claimed  by  the  lat- 
ter. Jones  and  wife  had,  however,  previous- 
ly given  a  deed  to  Dunlavy  covering  the 
disputed  territory,  and  consequently  a  sub- 
sequent qoitclaim  deed  would  not  operate  to 
convey  any  title  to  Asplnwall,  for  the  rea- 
son  that  on  February  11,  1916,  Jones  and 
wife  had  none  to  convey.  M.  L.  Jones  ex- 
plains the  quitdatm  deed  by  saying  that  it 
was  brought  to  him  by  Pierre  AQ>tDwaIl,  who 
said: 

"He  desired  a  quitclaim  deed  to  some  land  that 
I  had  conveyed  to  Britt  Asplnwall  formerly.  I 
looked  over  the  deed,  and  made  some  Interiinea- 
dons  to  make  It  simply  a  quitclaim  deed,  con- 
veying only  the  right  that  X  held  there.  I  un- 
derstood that  I  had  conveyed  all  my  ownership 
Id  the  land  formerly,  but  I  had  no  objections 
to  making  him  a  gnitclaim  deed,  conveymg  him 
simply  what  interest  that  is,  no  more  interest 
than  I  had,  and  I  didn't  consider  that  I  had 
any  interest,  but  he  said  that  It  corrected  some 
description  in  the  land  which  I  had  given  him 
formerly.  *  *  *  I  didn't  make  any  compari- 
sons, or  didn't  know  what  mistake  they  claimed 
was  in  it;  didn't  look  that  up;  didn't  make  any 
comparison  with  the  former  deed.  *  *  *I 
simply  intended  to  correct  any  mistake 
mlgnt  have  been  made  in  tbe  description  of  the 
land  which  I  had  formerly  conveyed  to  Mr.  Asp- 
lnwall. I  had  no  intention  of  conveying  any 
land  to  him  which  I  had  deeded  to  Mr.  Dnn- 
lavy." 

The  description  of  tract  3  appearing  in  the 
deed  of  November  17,  1806,  to  Asplnwall  in- 
cludes all  the  property  at  that  time  Intended 
to  be  conveyed,  and  Asplnwall  is  not  entitled 
to  have  the  deed  changed  so  as  to  include 
more  or  different  land.  When  this  cause  was 
ai^ed.  It  was  stated  and  not  denied  that 
the  narrow  strip  in  dispute  was  not  worth 
to  exceed  $81.  Under  all  the  diCamBtaiMes, 
we  think  that  the  decree  abonld  be  witbout 
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costs  to  either  party  In  either  court  The 
decree  la  reversed,  and  the  suit  is  dismissed, 
without  costs  to  either  party  In  any  court. 

MeBRIDB>  O.  S.,  and  BENSON  and  BUBr 
NJfiTT*  JJ.,  concur. 


UBTBOPOUTAN  INTBSTHBINT  ft  IM- 
PROVEMENT OO.  T.  SOHOTJ- 
WEILEU  et  al. 

(Supreme  Court  of  Oregon.    March  IS,  lOlT.) 

1.  Execution  ^»172(4)  .—  Suit  to  Enjoim 
Sale— CaEDiToa's  Bubden— Statute. 

TTDder  L.  O.  L.  {  301,  providing  that  from 
the  date  of  the  attachment  until  its  diacharge  or 
the  writ  executed  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good  faith 
and  for  a  valuable  consideratioa  of  the  property, 
real  or  personal,  attached,  it  is  neceflsary  for 
the  attacbinc  creditor,  in  suit  to  enjoin  Bale,  to 
allege  and  prove  that  he  had  no  notice  of  plain- 
tiflTa  unrecorded  deed  when  his  attachment  waa 
levied,  since  the  legislature  did  not  intend  to 
put  the  attaching  creditor  in  any  better  position 
than  the  holder  of  a  subsequent  deed  from  de- 
fendant in  the  attachment  acti(m. 

[Ed.  Note.— For  other  cases,  see  Ezecatlon, 
,Cent  Dig.  H  625-632.] 

2.  ExKCUTioN  «=5l72(4)  —  Suit  to  Enjoin 
8au)  or  PaoFEBrr  —  StrnifnBNOY  of  Evi- 

DKNGB. 

In  suit  to  enjoin  an  attaching  creditor  and 
the  ■herlff  from  selling  land  levied  upon,  evi- 
dence held  insufficient  to  establish  that,  when  bis 
attadmient  was  levied,  the  attaching  creditor 
had  no  knowledge  of  the  existence  of  plaintiff's 
unrecorded  deed  from  defendant  In  the  attach- 
ment action. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S§  525-532.1 

3.  EracuTioN  «=>172{4)  —  Suit  to  Enjoin 
SAZ.K  of  Pkopeett— Levy  of  Attaghment— 
Burden  of  Pboof. 

In  such  suit  the  burden  was  on  the  attach- 
ing creditor  to  prove  that  his  attachment  was 
duly  levied,  and  that  all  of  the  statutory  re- 
Quirements  appertaining  thereto  were  compU^ 
with. 

[Ed.  Note.— For  other  cases,  see  Biecution, 
Cent  Dig.  H  625-632.] 

4.  ATTACintENT  €=»117— AFFIDAVIT— StATUTB. 

By  direct  provision  of  L.  O.  L.  g  296,  plain- 
tiff seeking'to  secure  a  writ  of  attachment  must 
show  by  affidavit  that  the  action  is  not  prosecut- 
ed to  binder,  delay,  or  defraud  any  creditor  of 
the  defendant;  also  that  plaintiff's  debt  is  un- 
secnred. 

[Bd.  Notc^^OT  other  cases,  see  Attachment, 
Gent.  Dig.  1  241.] 

5.  Attachhbht  ^»217  —  AFFiDAvn— Jnso- 

HENT. 

Judgment  recovered  against  defendant  in 
salt  wherein  an  attadiment  was  levied  on  his 
land  does  not  establish,  as  against  a  party  hold- 
ing deed  from  him,  that  there  waa  a  proper  affi- 
davit for  attachment,  as  required  by  U  O.  L. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Gent.  Dig.  U  735-762.] 

6.  IDXECUTION  <E=>1T2(4)  —  SUTT  TO  EnJODI 

Sale  of  Pbopesty— issue  m  ATTAOHUEm^ 

BUBDEI?  OP  PBOOF. 

In  suit  to  enjoin  an  attaching  creditor  and 
the  sheriff  from  selling  land  levied  upon,  the 
burden  was  <»  the  attaching  creditw  to  soataln 


the  burden  of  proof  devolving  upon  falm  under 
the  issue  whether  the  attachment  was  duly  and 
regularly  issued. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  625-632.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens,  Ju^e. 

Suit  by  the  Metropolitan  Investment  &  Im- 
provement Company,  a  corporation,  against 
M.  E.  Scfaouweller  and  T.  M.  Hurlburt.  Sfaer-  - 
IS  ot  Multnomah  County.  From  a  decree 
dlsmls^g  the  complaint,  );daintlff  appeals. 
Decree  reversed,  and  decree  entered  in  ac- 
cordance with  the  prayer  of  the  complaint. 

This  Is  a  salt  brought  to  enjoin  the  de- 
fendants from  selling  on  execution  lot  2 
In  block  9,  North  Albina  addition  to  the  dty 
of  Portland.  It  appears  that  this  property, 
prior  to  May  22,  1914,  belcmged  to  one  8.  R. 
GUnton  and  that  on  that  date  he  made,  exe- 
cuted, and  delivered  a  conveyance  of  the 
property  to  plaintiff.  Plaintiff  neglected  to 
record  this  conveyance  until  July  2, 1914.  In 
the  meantime  under  date  of  June  4, 1914,  the 
defendant  Schonweller  brought  an  action 
against  GUnton  in  the  drenlt  court  of  Mnlt- 
nomab  county  and  sued  oat  a  writ  of  at- 
tadtiment  therein.  On  the  same  day  the 
sheriff  of  Multnomah  connty  attadied  the 
property  nniter  the  authority  of  this  writ. 
The  defendant  Schouweiler  subsequently  se- 
cured Judgment  against  Clinton  and  an  order 
for  the  sale  of  the  attached  property.  Execu- 
tion was  sued  out  on  flils  Judgment  and 
lodged  with  the  defendant  Hurlburt  as  sher- 
iff, and  he  proceeded  to  advertise  the  proper- 
ty for  sale.  Thereupon  plaintiff  brought  this 
suit  praying  toe  an  Injunction  and  for  a  de- 
cree removing  the  doad  of  tlila  atta<£tunent 
from  plaintiff's  title.  From  a  decree  dia- 
mlssfng  Its  complaint,  plaintiff  prosecutes 
this  appeaL 

W.  B.  Shlvely.  of  Portland,  for  appellant. 
Dan  B.  Powera,  of  Portland  {W.  S,  Hnfford, 
of  Portland,  and  Leon  R,  Yanckwich,  of 
Modesto,  Cal.,  on  the  brief),  for  respondents. 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  It  is  provided  by  section  7129,  L. 
O.  U,  aa  amended  In  1911  (Laws  1911,  p. 
471),  that: 

"Every  conveyance  affecting  the  title  of  real 
property  within  this  state  hereafter  made,  whidi 
shall  not  be  recorded  as  provided  in  this  title, 
sbail  be  void  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consider- 
ation of  the  same  real  property,  or  any  portion 
thereof,  whose  conveyance  dmll  be  first  dnly 
filed  for  record." 

The  statutea  of  Oregon  on  the  subject  of 
attachments  contain  the  following  provision 
(L.  O.  L.  6  301) : 

"From  the  date  of  the  attachment,  until  It  be 
discharged  or  the  writ  executed,  the  plaintiff,  as 
against  third  persons,  shall  be  deemed  a  pur- 
chaser in  good  faith  and  for  a  valuable  consider- 
ation of  the  property,  real  or  personal,  attach- 
ed." 


•M  same  topla  and  KXT-NTniBHR  la  all  Key-Numlwrea  DlgMts  and  indaxu 
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The  defendant  BcbouweOer  relies  on  theae 
sections  of  the  Code  and  claims  that  under 
them  hla  attachment  takes  precedence  at 
plaintiff's  unrecorded  deed.  There  can  be 
no  doubt  of  the  correctness  of  this  conclu- 
lEdon  If  the  defendant  Scbouweller  has 
brought  himself  within  the  operation  of  sec- 
tion 801. 

The  evidence  shows  clearly  that  plalntUTs 
deed  was  based  on  a  valuable  consideration, 
and  that  plaintiff  Is  without  fault  except 
for  Its  delay  In  recording  Its  deed. 

[1]  This  court  has  been  called  upon  several 
times  to  Interpret  section  SOI,  L.  O.  L>.,  in 
Its  application  to  this  state  of  facts.  It  is 
well  settled  that  the  Lei^ature  did  not  In- 
tend to  pat  the  attaching  creditor  in  any 
better  position  than  the  holder  of  a  sub- 
sequent deed  tron  the  defendant  In  the  at- 
tachment action.  It  Is  accordingly  held  that 
it  is  necessary  tat  the  attadilng  creditor  to 
and  prove  that  he  had  no  notice  of 
the  unrecorded  deed  when  his  attachment  was 
levied.  Rhodes  v.  McGarry,  19  Or.  222,  228- 
231,  23  Pw.  071;  Flegel  t.  Kosa,  47  Or.  366, 
371,  83  Pac.  847. 

The  allegatlona  ot  the  defendant  Schon- 
wdler  meet  this  reaulrement,  but  his  proofs 
do  not.  He  testifies  that  his  last  conversa- 
tion with  S.  R.  Clinton  prior  to  the  litigation 
took  ^ce  between  the  20tb  and  25th  6f 
April,  1014.  This  was  about  a  month  prior 
to  tha  execution  ot  the  deed  under  which 
plaintiff  claims.  Mr.  Scbouweller  further  tes- 
tifies: 

"Q.  Did  you  ever  see  Mr.  Clinton  after  that? 
A.  Never  saw  him  after  that.  Q.  Did  Mr.  Clin- 
ton ever  tell  you  that  he  had  sold,  traded,  or  ex- 
changed the  property?  A.  Never  did;  said  he 
had  not." 

The  foregoing  Is  the  extent  of  this  defend- 
ant's testimony  on  the  subject.  It  negatlTea 
only  one  source  of  Information. 

[2]  It  falls  short  of  establishing  that  at  the 
time  when  his  attachment  was  levied  the 
defendant  Scbouweller  had  no  knowledge  of 
the  existence  of  plaintiff's  deed.  Plaintiff 
has  Joined  issue  on  this  defendant's  allega- 
tions on  the  subject  in  question,  and  manl- 
feetly  there  is  a  failure  of  proof. 

[3]  The  burden  also  devolved  on  the  de- 
fendant Scliouweller  to  prove  that  his  at- 
tachment was  duly  levied;  that  all  of  the 
statutory  requirements  appertaining  thereto 
were  complied  with.  Rhodes  v.  McGarry,  10 
Or.  222,  230,  23  Pac.  971. 

[4,  6]  Under  the  provisions  of  section  296, 
L.  O.  L.,  a  plaintiff  seeking  to  secure  a  writ 
of  attadiment  must  show  by  affidavit  that 
the  action  is  not  prosecuted  to  binder,  de- 
lay, or  defraud  any  creditor  of  the  defend- 
ant ;  also  that  plaintiff's  debt  Is  unsecured. 
It  appears  that  there  was  an  affidavit  for  at- 
tachment in  the  action  against  Clinton,  but 
it  was  not  offered  in  evidence  In  the  case  at 
bar,  nor  was  evidence  received  as  to  its  con- 
tents. The  record  therefore  fails  to  show 
a  compliance  with  these  requbementa  of  the 


statute.  If  they  were  not  complied  with,  the 
attachment  was  not  issued  lawfully,  and  the 
defendant  Sehouweiler  can  maintain  no 
rights  thereunder  aa  against  plaintiff.  The 
Judgment  recovered  against  Clinton  does  not 
establish  these  facts  against  plaintiff.  Bam«- 
T.  Spencer.  70  Or.  205.  215-218,  153  Pac.  47. 

[6]  Plaintiff  denies  that  the  attachment 
"was  duly  and  regidarly  issued."  The  de- 
fendant Sehouweiler  has  failed  to  sustain  the 
burden  of  proof  dev(Aving  upon  blm  under 
this  issue. 

The  practical  effect  <^  the  decree  of  the 
lower  court  Is  to  compel  plaintiff  to  pay  Clin- 
ton's debt  We  are  therefore  subjecting  the 
defendant  Sehouweiler  to  no  hardship  when 
we  require  him  to  prove  by  unequivocal  evi- 
dence those  tacts  without  which  he  cannot 
be  held  to  be  a  purchaser  In  good  faith  and 
tor  a  valuable  consideratlwi  of  the  property 
in  question. 

It  follows  that  the  decree  of  the  lower 
court  should  be  reversed,  and  one  entered 
here  in  acowdance  with  the  prayer  of  the- 
complaint. 

McBRIDE,  C.  J.,  and  MOORE  and  BEAN,. 
JJ.,  concur. 


OREGON-WASHINGTON  R.  &  NAT.  CO. 

V.  SPOKANE,  P.  &  S.  RY.  CO.* 
(Supreme  Court  ot  Oregon.    March  6,  1917.) 

1.  Railboads  ^=>fiO  —  Location  or  Termi- 
nals. 

A  railroad  company,  chartered  to  construct 
a  line  of  railroad  from  one  city  to  another^  is 
empowered  to  extend  its  lines  to  convement 
points  withia  these  dtiei. 

[Ed.  Note.— For  other  cases,  see  Railroads,. 
Cent.  Dig.  H  113-11&] 

2.  RAtLBOAUB  4=>64  —  Location  or  Tebmi- 

NALS. 

The  definite  locatitm  by  such  a  railroad 
of  Its  terminals  does  not  exhaust  its  cbarter- 
powera  It  may  extend  its  terminals  from  time 
to  time  to  keep  pace  with  the  industrial  ex- 
paoBion  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Railroads,- 
Cent.  Dig.  1$  123,  125,  126.] 

3.  Railkoaos  «=s>80— Use  of  Bbiuob  Owneu 

BY  OTHBB  RaILBOAU. 

The  common  user  clause  contained  in  the- 
ordinance  of  a  manidpal  corporation,  authoriz- 
ing the  bridging  tiS.  a  navigable  river,  should  re- 
ceive a  liberal  construction. 

[Ed.  Note.— For  other  eases,  see  Railroads,. 
Cent  Dig.  H  2(M-20&] 

4.  Rauaoads  «=»80— Ubs  or  BunoK  OwKBn 
BT  Other  Railroad. 

Such  connn<Hi  user  is  available  to  a  railroad 
company  which  desires  the  user  only  for  tha- 
purpose  of  switching  freight  can  into  an  in- 
due trial  district  remote  from  its  tenainala 

[Ed.  Note.— For  other  cases,  see  Railroads,. 
-Cent.  Dig.  K  204-208.] 

5.  Railroabs  «=»80~U8e  of  Beidgb  Owned 
BY  Otheb  Railboad. 

A  proceeding  fixing  the  compensation  to  be 
paid  for  such  user  is  analogous  to  a  coademna- 
tion  procwding,  inasmuch  aa  the  rights  of  the 
junior  company  arc  conditioned  on  the  pa}*ment 
of  adequate  compensation. 

[Ed.  Note.— For.  other  cases,  see  Railroads,. 
Cent.  Dig.  M  204-208.] 
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<L  Bailboads  <S=>80— Ube  of  Bridqx  Owned 
BT  OxuER  Railroad. 
As  a  limited  easement  may  be  condemned 
ander  the  law  of  emineat  d<HnaiD,  so  a  railroad 
ctHDpany  may  avail  itaelf  of  the  common  tuer 
elaoae  to  Mcure  a  limited  nm  ct  the  bridge. 

[Bd.  Note.— For  other  casta,  see  Bailroada, 
OeDt.  Dig.  H  2O4-20&] 

7.  Baizaoads  ^=>80~Vb£  or  Bkxdoe  Owhed 
BT  Othee  Railroad  —  Bailboad  Commis- 
sion—Pbbsumptio  n  8. 
The  presumptions  are  in  favor  of  an  award 
by  the  Kailroad  Commission  sitting  as  a  board 
of  arbitration  to  determine  what  compensation 
a  railroad  whidi  built  a  bridge  is  entitled  to 
for  the  common  use  of  such  bridge  bv  another 
road  under  a  common  aser  clause  of  the  city 
authorising  the  building  of  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  204-208.1 

&  Trial  «=>75— Conskrt  to  GoNSiDBKAtxON 

or  Testimont, 
Where  defendant  saw  fit  to  go  into  a  certain 
subject  in  the  trial  court,  it  must  be  held  to 
have  given  its  ctmsent  to  the  consideration  by 
the  court  of  the  testimony  adduced  on  that  sob- 
ject 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  M  171-182,  252.] 

Id.  Arbitration  and  Awabd  «s»aS— SEiTiNa 

AaiDB—MlBTAKE. 
Award  of  arbitrators  ^ould  be  set  aside, 
whenever  it  appears  on  the  face  of  the  award, 
or  otherwise  by  testimony  properly  received 
in  suit  to  set  the  award  aside,  tbat  the  award 
is  not  the  result  intended  bf  the  arbitrators  and 
does  not  express  their  real  judgment,  particular- 
ly where  the  award  involves  compensntion  for 
a  continuing  right,  in  which  case  a  mistake,  oth- 
erwisD  not  remediable,  may  well  become  a  gross 
mistake,  vitiating  the  awud. 

[Ed.  Note:— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  {{  813-320.] 

10.  Railroads  «=380— Use  of  Bridqb  Owned 
BT  Otheb  Railroad— Award  or  Railroad 

COMMISSIONEBS— ISUIT  TO  Sbt  AsIDB  —  iSV- 
IDENCB. 

In  suit  to  set  aside  an  award  of  the  Rail- 
road Commission  sitting  as  arbitrators  to  dc- 
termine  the  compensation  of  a  railroad  which 
built  a  bridge  for  its  use  by  another  road, 
evidence  held  to  sustain  finding  that  the  award 
so  entirely  disregarded,  mistook,  and  misapplied 
the  evidence  introduced  at  the  bearing  before 
the  commisaioners  as  to  deprive  plaintiff  road 
of  its  rights  in  the  bridge,  and  of  its  rights 
in  the  ordinance  of  a  city  authorising  its  build- 
ing and  containing  a  common  user  clause  and 
in  the  resolution  and  order  <A  the  Secretary  of 
War  authorizing  the  bridge^ 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  §a  204^208.] 

11.  Akbitration  and  Award  ®s»71— Suit  to 
Set  AstDE— Resubmission. 

Id'  suit  to  set  aside  an  award  of  arbitra- 
tors, in  the  absence  of  agreement  by  t^e  par- 
ties, the  court  is  not  authorized  to  resumnit 
a  question  to  the  board  of  arbitrators. 

(Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  §§  350-303.] 

12.  Bailroads  ®=>S0— Use  of  Bridqb  Owned 
BT  Other  Railroad — Award  of  Hailboad 
COMUiasioNBBs  —  Suit  to  Set  Aside  —  De- 

TEBMINATXON  OP  QUESTION  ARBITRATED. 
In  suit  to  set  aside  an  award  of  the  Rail- 
rood  Commission  sitting  as  arbitrators  to  de- 
termine the  compensation  to  which  a  raUroad 
which  built  a  bridge  was  entitled  for  its  use  by 
another  road,  where  the  answer  of  such  other 
road  asked  general  equitable  relief,  the  court 
haTiiis  set  aside  the  award  aa  inadequate,  should 


proceed  to  determine  the  reasonable  comprasfr 

tion  to  be  awarded.  ' 

[Ed.  Note.— For  other  cases,  see  Bailroada 
Cent.  Dig.  SI  204-208.] 

13.  Railroads  ®=>80  —  Common  Use  of 
Bridge  Under  Ordinance— Chaboes. 

A  railroad  company,  seeking  a  limited  use  of 
a  bridge  built  by  another  carrier,  pursuant  to  a 

port  ordinance  providing  for  common  user, 
should  be  charged  with  a  substantial  part  of  the 
annual  interest  charge  on  the  capital  invested 
therein. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fS  204-208.] 

14.  Railboads  ®=>80  —  Common  Use  of 
Bridge  Under  Ordinance— Cuarges. 

Such  junior  company  should  also  pay  such 
part  of  the  annual  charges  for  operation,  main- 
tenance, taxes,  and  depreciation  as  the  traffic 
of  the  junior-company  bears  to  the  entire  traffic 
on  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  |§  204-208.1 

15.  Aebithation  and  Award  (^78— Suit  to 
Set  Aside— Deobee— Stipulations. 

'Where  the  parties  to  a  suit  to  set  aside  an 
award  of  arbitrators  agreed  before  the  arbitra- 
tors on  stipulations  modifying  the  common-law 
rules  of  liability  in  the  matter  which  the  arbi- 
tration concerned,  su<^  stipulations,  incorpo- 
rated In  the  award,  should  ba  made  part  ol  the 
decree  setting  it  aside  and  correcting  its  errorsL 
lEd.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  400^9.] 

16.  Railroads  «=»80^Usb  of  Bbidoe— Mod- 
ification of  Decree. 

A  decree  fixing  the  compensation  to  be  paid 
by  a  Junior  company  for  the  use  ot  the  senior 
company's  bridge,  built  under  an  ordinance  pro- 
viding for  common  iLser,  should  give  leave  to 
the  senior  company  to  apply  for  a  modification 
of  the  compensation,  in  case  a  third  company 
now  using  the  bridge  should  cease  to  use  it 
The  junior  company  should  have  the  same  right 
to  apply  for  a  modificatiiHi,  in  case  one  or 
more  additional  companies  should  secure  the 
right  to  use  the  bridge. 

[Ed.  Note.— For  other  eases,  see  Bailroads, 
Gent  Dig.  8S  2O4r-208.] 

17.  Appeal  and  Erbqb  ^1106(4)— Disposi- 
tion—Beuand  TO  Take  Fubtheb  Testi- 
mony. 

In  such  suit,  where  It  was  extremely  difficult 
in  the  condition  of  the  record  to  appraise  fair- 
ly the  value  of  the  realty  covered  by  the  abut- 
ments and  approaches  to  the  bridge,  the  cause 
should  be  remanded  to  the  trial  court  for  a 
hearing  on  the  subject,  both  parties  to  be  privi- 
leged to  introduce  further  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4392,  4393,  4397.1 

In  Banc.  Ai)pe(il  from  Circuit  Court  Mult- 
nomah County ;  John  P.  Kavanaugh,  Judge. 

Suit  by  the  OregOD-Washlugton  Railroad 
&  Navigation  Company  to  set  aside  an  award 
by  the  Railroad  Commission  sitting  as  a 
board  of  arbitration  to  determine  the  com- 
pensation to  be  paid  plaintiff  by  the  Spokane, 
Portland  &  Seattle  Railway  Company  for  use 
of  a  bridge.  Decree  for  plaintiff,  and  defend- 
ant appeals.  Decree  modified,  and  cause  re- 
manded. 

This  Is  a  suit  in  equity  brought  by  the 
Oregon-Washington  Railroad  &  Xavlgatlon 
Company  to  set  aside  an  award  made  by  the 
Railroad  Commission  of  Oregon  sitting  as  a 
board  ot  arbitration.  The  award  fixed  the 
compensation  to  be  paid  by  ttae  defendant  £w 
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the  use  by  It  of  plaintiff's  railroad  bridge 
over  the  Willamette  river  at  Portland.  Tbe 
bridge  was  constructed  under  the  authority 
of  an  ordinance  of  the  Port  of  Portland  and 
of  a  permit  granted  by  the  Secretary  of  War, 
which  adopted  and  approved  the  conditions 
Imposed  by  tbe  ordinance  ot  the  Port  of 
Portland.  The  conditions  contained  In  this 
ordinance  which  are  Important  for  the  pur- 
poses of  this  case  are  as  follows: 

"All  railroad  companies  using  steam  or  snch 
other  motive  power  as  the  Oregon  Railroad  & 
Navii^tton  Company  may  hereafter  adopt  de- 
Biring  to  use  the  said  railroad  bridge  and  tbe 
approaches  thereto  shall  bave  and  be  entitled 
to  equal  rights  and  privileges  with  the  Oregon 
Railroad  ft  Navigatioii  Company,  its  successors 
or  assigns,  rdatfve  to  the  passage  of  raUway 
trains  or  cars  over  the  same,  upon  the  payment 
of  a  reasonable  compensation  for  such  use  to 
the  Oregon  Railroad  &  Navigation  Company, 
its  snccessors  or  assigns,  and  the  Or^on  Rail- 
road &  Navigation  Company,  its  successors  or 
assigns,  shall  upon  the  payment  of  such  reason- 
able compensation  permit  any  and  all  other 
such  railroad  companies  to  use  aald  bridge  and 
BUch  approaches  thereto,  for  tbe  passage  of 
trains  or  cars  over  tbe  same,  in  the  same  man- 
ner and  under  tbe  same  rules  and  rwulations 
as  the  Oregon  Railroad  &  Navigation  Company, 
its  successors  and  assigns,  may  prescribe  for  its 
own  traffic  over  the  said  bridge,  and  in  case  the 
said  Oregon  Railroad  &  Navigation  Company, 
its  successors  and  assigns,  cannot  agree  with 
such  railway  company  oV  companies  as  to  the 
amount  of  such  compensation  to  be  paid,  then 
and  in  that  event  the  Railroad  Commission  of 
Oregon  shall  constitute  a  board  to  determine 
what  said  compensntion  sliall  be,  and  tbe  decl- 
don  of  a  majority  of  said  CommlBfiion  upon  said 
nuestion  shall  bo  binding  upon  the  parties  there- 
to, and  if  at  any  time  the  Railroad  Commission 
of  Oregon  shall  cease  to  exist  and  tbe  Oregon 
Railroad  &  Navigation  Company,  its  successors 
and  assigns,  cannot  agree  with  such  railway  coin- 
pany  or  companies  as  to  the  amount  of  such 
compensation  to  be  paid  the  judges  of  the  cir- 
cuit court  of  the  state  of  Oregon  for  Multno- 
mah county  shall  constitute  a  board  to  determine 
what  said  compensation  shall  be,  and  the  deci- 
sion of  a  majority  of  said  judges  in  tbe  premis- 
es shall  be  binding  opon  the  parties  thereto. 

The  ordinance  then  proceeds  to  define  what 
shall  be  deemed  to  be  tbe  approaches  to  the 
bridge.  Plaintiff  formally  accepted  these  con- 
ditions and  built  its  bridge  pureuaiit  to  the 
franchise  thereby  secured.  It  appears  that 
the  bridge  was  completed  and  opened  to  traf- 
fic August  0, 1912;  that  the  parties  were  un- 
able to  agree  on  the  compraisatlon  to  be  paid 
by  the  defendant  for  its  use  of  the  bridge ; 
and  tbat  the  defendant  under  date  of  March 
S,  1913,  filed  its  petition  with  the  Railroad 
Commission  of  Or^on  praying  for  a  deter- 
mination by  that  body  of  the  compensation  to 
be  paid  for  the  use  of  the  bridge  desired  by 
the  defendant.  It  appears  by  the  record  that 
the  defendant's  passenger  terminals  at  Port- 
land are  on  the  west  side  of  tbe  Willamette 
river,  and  that  the  situation  is  such  that  the 
defendant  has  no  occasion  to  use  tbe  bridge 
In  connection  with  its  passenger  traffic.  The 
defendant,  however,  has  expended  nearly  $2,- 
000,000  in  the  purchase  and  Improvement  of 
property  on  the  east  side  of  the  Willamette 
river  at  Portland,  in  what  Is  known  as  the 


East  Portland  Industrial  district  The  rec- 
ord shows  that  there  is  already  a  considera- 
ble volume  of  traffic  originating  in  and  des- 
tined to  this  district,  and  It  Is  the  expecta- 
tion of  the  defendant  that  this  traffic  will 
grow.  It  also  appears  that  the  defendant 
has  secured  a  franchise  from  the  city  of  Port- 
land whicih  entitles  It  to  operate  its  trains  on 
East  Third  street,  and  the  record  suggests 
that  plaintiff  and  the  Southern  Pacific  Com- 
pany are  operating  under  similar  franchises 
on  East  Second  and  East  First  streets,  re- 
spectively. The  petition  of  the  defendant  to 
the  Railroad  Commission  of  Oregon  asked 
the  Commission  to  ftx  the  compensation  to  be 
paid  by  It,  not  for  a  general  use  of  plaintiff's 
bridge  for  all  railroad  purposes,  but  only  for 
the  switching  of  freight  cars  thereover.  Is- 
sue was  Joined  on  tbe  allegations  of  the  de- 
fendant's petition.  A  hearing  was  had  he- 
tore  tbe  Railroad  Commlssitm  and  under 
date  of  July  1, 1913.  the  Commission  made  its 
award,  the  essential  part  of  which  was  as 
follows: 

"That  a  reasonable  compensation  to  be  paid 
for  the  passage  of  freight  ears  and  looomotiTes, 
operated  by  steam,  over  and  across  the  said 
Willamette  river  bridge  of  the  Oregon-Wash- 
ington Railroad  &  Navigation  Company,  includ- 
ing a  porticm  of  the  approaches  thereto  from  a 
connection  on  North  Front  street  on  the  west 
side  of  the  said  river  to  a  point  <tf  connectioik 
near  East  Glisan  street  on  the  east  side  of 
said  river  is  the  sum  of  eighty-five  cents  (SGc) 
per  car,  loaded  or  empty,  in  either  direction, 
and  the  sum  of  one  and  seventy-bundredtbs  dol- 
lars ($1.70)  per  locomotive  (induding  tender)  in 
either  direction  over  the  draw  of  tbe  said  bridge, 
provided  tbat  the  minimum  compensation  for 
the  use  of  said  bridge  and  approaches  siiaU  be 
tbe  sum  of  five  hundred  and  no-hundredttis  dol- 
lars ($S00.00)  per  calendar  month." 

Plaintiff  refused  to  accept  tbe  award,  and 
on  August  7.  1913,  brou^t  this  'salt  to  set  It 
aaida  Halntlff  prevailed  in  the  drcnlt 
court,  and  the  defendant  ivosecates  this  ap- 
peal from  a  decree  setting  aside  the  award. 

Charles  H.  Carey,  of  Portland  (Carey  & 
Kerr,  of  Portland,  on  the  brief),  for  appel- 
lant. W.  W.  Cotton,  of  Portland  (A-  0.  Spen- 
cer, Charles  E.  Cochran,  and  Ralph  E.  Moo- 
dy, all  of  Portland,  on  the  brief),  tor  re- 
spond^t, 

McCAMANT,  J.  (after  stating  tbe  facts  as 
above).  We  desire  to  express  our  obligations 
to  counsel  who  have  appeared  in  this  case 
for  the  clarifying  arguments  and  the  able 
and  exhaustive  briefs  with  which  we  have 
been  assisted  In  our  Investigation  of  the  Im- 
portant questions  suRgested  by  this  record. 

It  was  formerly  necessary  to  secure  an  act 
of  Congress  In  order  to  authorize  a  railroad 
company  to  bridge  a  navigable  stream.  The 
policy  of  Congress  in  adopting  legislation  of 
this  character  was  to  require  the  builder  of 
the  bridge  to  permit  tbe  common  user  there- 
of by  other  railway  companies.  Union  Padf* 
Ic  Co.  V.  Chicago  &  Roclc  Island  Co.,  163  0. 
S.  683,  16  Sup.  Ct  1178.  41  L.  Ed.  265 ;  Un- 
ion Padflc  C!o.  T.  Mason  Caty  Oa,  199  U.  S. 
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160,  167,  26  Sop.  Ct  Ifl,  50  li.  Bfl.  134.  In 
1889  Congress  passed  a  general  act  on  the 
subject  (30  Statutes  at  Large,  1151,  8  9  [U.  S. 
Comp.  St.  1913,  i  9971]),  giriog  general  au- 
thority to  the  Secretary  of  War  and  to  the 
several  states  to  act  In  all  cases  Involving 
the  bridging  of  navigable  streams  lying 
wholly  within  the  boundaries  of  one  state. 
Pursuant  to  this  statute  and  the  construction 
placed  thereon  by  the  federal  Supreme  Oonrt 
In  Montgomery  t.  Portland,  190  U.  a  89,  23< 
Sup  Ot  735,  47  li.  Kd.  96fi.  plaintiff  secured 
authority  to  construct  the  bridge  in  ques- 
tion, subject  to  c^italn  condition^  we  of 
which  was  the  common  user  clause  above 
quoted. 

[1,2]  Plaintiff  contends  that  the  defendant 
Is  not  entitled  to  avail  itself  of  the  common 
user  clause  in  the  ordinance  of  the  Port  of 
Portland,  because  it  ia  not  authorised  under 
its  articles  of  incorporation  to  operate  be- 
tween its  passenger  terminals  on  the  west 
side  of  the  ^Vlllametto  river  in  Portland  and 
the  industrial  district  of  East  Portland.  The 
articles  of  Incorporation  of  the  defendant 
have  he&x  received  In  evidence.  They  con- 
fer aathoril7,  among  other  things,  for  the 
construction,  maintenance,  and  operation  of  a 
line  of  railway  team.  Spokane,  Wash.,  to 
Portland,  Or.  It  haa  bera  frequently  heOd 
that  the  line  authorized  by  audi  a  grant  need 
not  terminate  at  the  boundaries  of  the  ter- 
minal cities,  but  may  extend  to  convenient 
points  within  them.  2  Elliott  on  -Railroads, 
I^a;  33  C^c,  122;  Farmers'  Turnpike  v. 
C!oventry,  10  Johns.  (N.  Y.)  389;  Bridge  Co. 
V.  U.  &  S.  Co..  6  Paige  Oi.  (N.  T.)  661;  Ma- 
son v.  Railroad  Co.,  35  Barb.  377;  Moses  t. 
mttsburgb  Co.,  21  lU.  616;  McCartney  v. 
Chicago  Co.,  112  111.  611,  626 ;  Tennessee  Oa 
V.  Adams,  8  Head  (Tenn.)  596,  597;  "Way- 
cross  Air  line  v.  O.  &  W.  Co.,  109  Ga.  827, 
829,  35  S.  E.  275 ;  Rio  Grande  Go.  v.  Browns- 
WUe,  45  Tex.  88,  93.  It  has  also  been  held 
that  the  definite  location  by  a  railroad  com- 
pany of  Its  terminals  does  not  deprive  It  of 
the  power  to  extend  Its  facilities  inio  other 
parts  of  the  dty.  Appeal  of  Western  Penn- 
sylvania Co.,  99  Pa.  155, 161.  Any  other  rule 
than  that  announced  In  these  authorities 
would  greatly  hamper  the  development  of 
cities,  demanding  as  they  do  enlarged  ter- 
minal facilities  to  keep  pace  with  their  Indus- 
trial expansion.  The  charters  of  railroad 
companies  should  not  t}e  subjected  to  the 
narrow  and  technical  construction  which  we 
must  adopt  In  order  to  sustain  plaintiff's  con- 
tention on  this  point 

[3-8]  It  is  next  contended  by  plaintiff  that 
the  defendant  is  not  a  railroad  company  with- 
in the  purview  of  the  commcm  user  clause 
of  the  ordinance  of  the  Port  of  Portland. 
This  claim  is  based  on  the  fact  that  the 
bridge  and  Its  approadies  will  not  oonstttote 
a  part  of  the  main  Une  of  the  defendant,  and 
will  not  be  used  by  its  passMiger  trains  or 
(or  tlie  carriage  d.  mall  aiid  ezpreas  matter, 


which  is  a  traffic  amturtenant  to  the  car^ 
rlage  of  passengers,  and  that,  on  the  con- 
trary, the  defendant  desires  the  common 
user  privilege  solely  for  the  purpose  ot 
switching  cars  between  Its  established  ter- 
minals on  the  west  side  of  the  Willamette 
In  Portland  and  the  trackage  whidi  it  con- 
trols on  the  east  aide  of  the  river  in  the 
same  dty. 

It  has  been  held  that  a  common  user 
clause,  such  as  that  involved  in  the  case  at 
bar,  is  entitled  to  a  liberal  construction. 
Joy  V.  St  Louis.  138  U.  S.  1.  88,  50,  11  Sup. 
Ot.  243,  84  L.  Ed.  848.  If  we  are  to  give  a 
UbCTal  coQstmetton  to  the  omunon  user 
clause  we  think  we  must  ludd  that  the  de- 
fendant la  entitled  to  the  benefit  of  its  terms. 
The  purpose  In  view  in  Inaeriing  a  common 
user  clause  in  a  bridge  frandiise  is  twofold. 
It  iB  Important  that  navigatUm  shall  not  be 
impeded  by  the  construction  of  bridges  over 
navigable  streams  except  as  such  bridges 
are  needed,  and  it  Is  also  Important  that  pub- 
lic service  corpwatlons  eOiall  not  be  required 
to  expend  money  unnecessarily  in  providing 
Cadlitiea  for  wbldi  ttie  public  mnat  pay  in 
the  form  of  transportation  charges.  The  use 
which  the  dtfradant  desires  to  make  of  the 
bridge  in  question  is  a  legitimate  railroad 
use  and  would  probably  have  Jnatifled  the 
Secretary  of  War  and  the  Port  of  Portland 
in  granting  the  defendant  a  franchise  for  the 
construction  of  an  additional  bridge  across 
the  WlUamette  river.  It  Is  much  better 
from  every  ptrfnt  of  view  that  tiie  present 
bridge  should  be  used  by  both  of  these  par- 
ties. The  equal  rights  and  privileges  relative 
to  the  passage  of  railway  trains  and  cars 
over  the  bridge,  provided  for  In  the  ordi- 
nance, and  for  which  plaintiff  is  entitled  to 
compensation,  are  the  right  to  pass  trains 
and  cars  thereover  without  discrimination 
and  with  the  same  facility  as  that  under 
which  plaintiff  operates  on  the  bridge.  In 
order  to  the  enjoyment  of  these  rights  and 
privileges  It  Is  not  necessary  that  defendant 
should  transport  thereover  the  same  number 
or  the  same  kind  of  trains  and  cars  as 
plaintiff. 

It  la  true,  as  contended,  that  the  defend- 
ant's right  to  use  the  bridge  grows  out  of  the 
franchise  ordinance,  and  Is  not  dependent  on 
a  Judgment  of  condemnation.  It  has  been 
held  that  the  parties  are  not  entitled  to  a  trial 
by  Jury  for  the  purpose  of  fixing  the  compen- 
sation to  be  paid  in  such  a  case  as  this.  Un- 
ion Depot  Co.  v.  Southern  Railroad  Co.,  105 
Mo.  562,  16  S.  W.  920.  The  proceeding  is 
nevertheless  somewhat  analogous  to  a  con- 
demnation proceedbig.  The  payment  to  the 
senior  company  of  adequate  compensation  is 
a  condition  to  the  exercise  of  the  right  de- 
manded by  the  junior  company.  Grand  ave- 
nue Co.  V.  People's  Railway  Co.,  132  Mo.  38, 
83  S.  W.  472,  475.  It  Is  therefore  pertinent 
that  the  courts  have  held  tliat  In  a  coudemna- 
tion  proceeding  a  limited  eaaeroant  may  be 
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condemned.  St  Loals  Oo.  t.  Postal  Co.,  178 
111.  fS08,  535,  51  N.  E.  3^.  It  Is  also  well  es- 
tablished that  the  condemnor  may  by  proper 
proceedings  had  In  the  condemnation  actlcm 
limit  the  Tight  demanded,  with  a  Tlew  to  the 
reduction  of  the  damages  to  be  assessed.  2 
Lewis  on  Eminent  tDomaln,  1247,  and  note ; 
Oregon  Co.  t.  Owsley,  3  Wash.  Ter.  38,  13 
Pac  186, 188 ;  State  ex  rel.  Kent  Lumber  Oo. 
V.  Superior  Court,  46  Wash.  516,  520,  90  Pac. 
663 ;  Spokane  Co.  t.  Jones,  63  Wash.  87,  46-< 
48, 101  Pac  SIS ;  Tacoma  Co.  t.  Smithgall,  68 
Wash.  445.  451,  108  Pac.  1091. 

We  therefore  reach  the  conclusion  that  the 
defendant  Is  entitled  to  avail  Itself  of  the 
common  user  clause  contained  In  the  bridge 
franchise  of  plaintiff  for  -the  transportaUon 
OTer  the  bridge  of  freight  cars  only. 

[7]  This  brings  us  to  the  Question  of  the 
validity  of  the  award  made  by  the  Railroad 
Oommlssloners.  The  presumptions  are  in 
favor  of  such  an  award.  Garrow  v.  Nlcolal, 
24  Or.  76,  84,  82  Pac  1036.  As  shown  by  the 
above  case  and  ty  the  text-books  which 
treat  of  the  subject,  there  are  well-establish- 
ed principles  determining  the  circumstances 
under  which  an  award  can  be  set  aside  In 
equity.  Has  plaintlfC  brought  itself  within 
the  operation  of  these  principles? 

At  the  inception  of  the  trial  in  the  court 
below,  plalntifF  called  as  its  witness  Mr. 
Clyde  B,  Attchtson,  one  of  the  members  of 
the  'Railroad  Commission,  who  participated 
in  the  arbitration  and  the  award.  PlalntifF 
called  this  witness  merely  for  the  purpose 
of  identifying  the  testimony  which  was  be- 
fore the  arbitrators,  and  on  which  they  act- 
ed. The  defendant  thereupon  proceeded  fur- 
ther to  examine  him  over  the  objection  of 
plaintiff,  as  follows: 

"Q.  As  a  matter  of  fact,  the  OommlssIoQ  in 
making  this  award  of  reasonable  compensation 
allowed  something  for  profits,  did  it  not?  A. 
I  do  not  have  the  exact  details  in  mind  of  the 
manner  In  which  the  award  was  made  np.  I  do 
recall  that  after  considering  Items  of  expense  as 
best  we  could  determine,  an  additional  sum 
was  estimated  and  included.  Q.  Included  as 
profit,  was  it  not,  allowed  to  the  owner  of  the 
bridge?  A.  Well,  It  was  included  over  and 
above  every  item  of  expense  we  coald  figure  on, 
and  it  was  going  to  the  owner  of  the  bridge. 
Q.  Do  you  remember  what  percentage  it  was? 
A.  I  do  not,  without  having  access  to  the  pa- 
pera  that  were  used  at  the  thne." 

On  redirect  examination  plaintiff  followed 
up  this  Une  of  proof,  and  the  witness  testi- 
fied as  follows: 

"A.  All  I  can  say  to  that  Is  that  to  the  best 
of  our  ability  we  cousitlered  every  fragment  of 
evidence  that  was  introduced  by  either  party, 
and  gave  it  such  weight  as  we  thought  proper. 
But,  as  far  as  being  able  at  this  time  to  recall 
the  state  of  that  voluminous  record,  I  cannot, 
except  in  a  very  general  way.  Q.  Well,  you 
said  you  made  an  allowance  of  profit?  A.  I  re- 
call tbat.  I  did  not  say  that  it  was  profit  I 
say  that  after  we  had  figured  out  every  item  of 
expense  that  we  could,  then,  in  order  to  be  cer- 
tain that  we  were  dealing  fairly,  as  we  consid- 
ered it,  witli  the  parties,  and  had  not  overlook- 
ed anything,  and  to  make  sure  there  was  a  re- 
turn, I  remember  we  figured  a  return  on  the  iur 


vestment,  and  when  we  came  to  ddiberate,  we 

added  still  an  addititmal  amount  so  yon  can 
call  it  profit  or  what  you  please.  Q.  Do  you 
mean  to  say  $600  would  make  any  return  on  the 
value  of  this  bridge— $6,000  a  year?  A.  1  don't 
undertake  to  say  anything  about  that  now.  I 
am  simply  telling  yon  tbat  we  passed  on  this 
to  the  best  of  our  ability  from  the  records  that 
were  here,  and  we  intended  to  give  a  profit  and 
thought  we  were  doing  It.  Q.  Yon  intended  to 
make  a  fair  return  on  the  investment  to  the 
owner,  and  something  in  the  way  of  profit?  A. 
Yes,  on  the  tiieory  on  which  we  made  the 
award." 

[1]  The  Massachusetts  authorities  h<dd 
that  the  testimony  of  an  arbitrator  is  ad- 
missible for  the  purpose  of  showing  the  mat- 
ters considered  by  the  arbitrators  and  the 
conclusions  reached  by  them  thereon.  Bar- 
rows V.  Sweet  143  Mass.  816,  9  N.  E.  665. 
There  is  a  line  of  authority  to  the  contrary, 
but  we  do  not  find  it  necessary  to  determine 
the  question  suggested  by  these  conflicting 
cases.  The  defendant  saw  fit  to  go  into  this 
subject  in  the  court  below,  and  must  be  held 
to  have  given  its  consent  to  the  consideration 
by  the  court  of  the  testimony  adduced.  Wm. 
H.  Low  Estate  Co.  v.  Lederer  Corporaticai, 
35  R.  I.  352.  86  Atl.  881.  882,  Ann.  Cas.  1916A, 
341.  It  wiU  be  noted  that  Mr.  Aitchlson 
spoke  for  the  Commission,  and  testified  not 
merely  as  to  matters  which  he  himself  con- 
sidered and  the  conclusions  which  he  himself 
reached,  but  rather  as  to  the  matters  consid- 
ered and  determined  by  the  entire  board  of 
arbitration.  The  effect  of  his  testimony  la 
that  the  board  intended  to  allow  plaintiff  a 
proper  share  of  the  expenses  Involved  in 
maintaining  and  operating  the  bridge,  a  re- 
turn on  the  capital  invested  by  plaintiff  in 
the  bridge  and  its  appurtenances,  and  a  fur- 
ther and  additional  sum  which  the  witness 
declined  to  designate  as  profit  In  the  case 
of  Wm.  H.  Low  Estate  Co.  v.  Lederer  Cor- 
poration, 35  R.  I.  852,  S57,  86  Atl.  881,  882 
(Ann.  Cas.  1916A,  841),  tbe  court  in  com- 
menting on  similar  teetbatHty  g^vai  by  arbi- 
trators, said: 

"If  it  appears  from  this  teetfmoay  tbat  the 
appraisers  misconceived  their  dut^  under  the 
submission  and  that  this  misconception  led  thou 
to  an  entirely  erroneous  conclusion,  we  cannot 
disr^ard  tbat  testimony,  although  it  should  re- 
sult in  an  impeachment  of  iba  award." 

[II  It  Is  well  eatablisbed  by  the  antboritles 
tliat  an  award  should  be  set  aside  wbenever 
It  appears  <m  the  fiice  of  the  award,  or  other* 
wise  by  testimony  properly  lecelred,  tbat  ttie 
award  Is  not  the  result  Intended  bf  the  arbi- 
trators, and  does  not  express  HieiT  real  fvOg- 
ment.  Boys  t.  EbertaBrdt.  8  Midi.  SSS4;  El- 
senmeyer  t.  Saater,  77  IlL  515,  S17;  Boston 
Water  Power  Oo.  t.  Oiay,  6  Mete.  (Mass.) 
131,  168,  169;  Barrows  v.  Sweet  148  Mass. 
316,  9  N.  B.  600;  Oonsolldated  Oo.  t.  Nash, 
109  Wis.  490.  86  N.  W.  48S,  490;  Adams  t. 
New  York  Co.,  86  Iowa,  0, 12,  61  N.  W.  1149; 
Conger  r.  James,  2  Swan  CTenn.)  214;  Bom* 
ptireys  T.  Victoria,  6  m»ninlon  B.  294;  S 
0.  J.  181;  2  B.  O.  Ii.  892,  893. 
There  was  no  db^vto  In  tbe  court  below 
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as  to  the  testimony  whicb  was  before  tbe  ar- 
bitrators and  on  .which  they  acted.  This  tes- 
timony was  traoscrlbed  and  extended,  and 
on  pnmer  Identification  was  received  in  evi- 
dence In  this  case.  Except  as  to  the  value 
of  the  real  estate  occupied  by  the  abutments 
and  approaches  of  the  bridge  there  was  but 
little  conflict  In  the  testimony  taken  before 
the  arbitrators.  There  are  two  decks  to  the 
bridge,  the  upper  deck  being  adapted  to  foot 
and  vehlde  travel,  and  the  lower  det*  de- 
voted exclusively  to  railway  service.  The 
testimony  of  the  defendant  showed  that  the 
cost  of  the  railway  portion  of  the  bridge 
was  9882,980.47;  that  the  approach  tracks 
which  the  defendant  would  of  necessity  use 
bad  cost  $43«860.25.  The  testimony  also 
showed  that  the  safe  and  convenient  opera- 
tion of  trains  over  the  bridge  demanded  the 
construction  of  an  interlocking  plant,  at  a 
cost  of  about  940,000,  and  that  ¥26,750.80  of 
this  sum  .was  properly  chargeable  to  the 
tracks  which  the  defendant  would  use.  The 
testimony  as  to  the  value  of  the  real  estate 
occupied  by  the  abutments  of  the  bridge  aud 
by  the  tracks  leading  thereto  was  very  con- 
victing and  is  in  unsatlsfactorK  shape.  We 
bare  examined  it  with  care  and  given  the  de- 
fendant the  benefit  of  every  disputed  piece 
of  testimony  and  every  inference  legitimately 
to  be  drawn  therefrom.  We  do  not  see  how 
this  real  estate  could  be  appraised  at  less 
than  $150,000.  The  arbitrators  may  have 
charged  a  part  of  this  value  to  the  upper 
deck  of  the  bridge,  but  they  could  not  have 
failed  to  charge  at  least  half  of  It  to  the 
portion  of  the  bridge  used  exclusively  for 
railway  traffic.  The  total  of  these  invest- 
ments of  capital  chargeable  to  the  railway 
portion  of  the  bridge  is  91.028,601.52.  The 
legal  rate  of  Interest  Is  6  per  cent,  and  the 
interest  at  that  rate  on  the  capital  Invested 
in  the  bridge  amounts  to  961,72L49  per  an> 
num.  There  were  circumstances  presented 
to  the  hoard  which  might  have  led  them  to 
charge  the  defendant  with  interest  at  tlie 
rate  of  five  per  cent.  On  this  basis  the  an- 
nual interest  diai^e  wonld  be  9S1.434.58. 
The  testimoi^  further  showed  that  the  life 
of  the  bridge  would  be  20  years,  and  that 
It  was  to  be  expected  that  it  wonld  have  to 
be  renewed  or  replaced  at  the  end  of  that 
tlm&  It  further  appeared  from  the  testi- 
mony that  there  would  be  an  annual  cost  for 
maintenance  of  the  railway  portion  of  the 
bridge  of  95,256.06 ;  the  annual  cost  of  opera- 
tion thereof  amounted  to  ¥7,080;  and  that 
the  operation  of  the  interlocking  plant  would 
involve  an  additional  continuing  annual  ex- 
penditure of  93.720;  and  that  the  main- 
tenance of  the  Interlocking  plant  would  In- 
volve a  continuing  annual  expense  of  9960. 
The  sum  total  of  these  expenses  Is  917,016.06. 
The  testimony  does  not  show  the  taxes  annu- 
ally charged  against  the  bridge,  but  It  does 
appear  that  the  bridge  was  assessed  at 
9467,600.  The  property  is  subject  to  taxation 


for  the  support  of  the  state,  the  county,  the 
dty,  the  school  district,  and  the  Port  of  Port- 
land. The  tax  rate  must  therefore  be  higher 
than  that  levied  in  a  part  of  the  state  without 
the  boundaries  of  a  dty  and  port  district 
The  tendency  Is  for  the  tax  rate  to  increase. 

When  Mr.  Aitchlson  testified  that  the  board 
intended  to  allow  to  plaintiff  a  legitimate 
and  proper  share  of  the  above  expenses,  and 
also  a  fair  return  on  the  capital  invested,  he 
must  of  necessity  have  referred  to  that  i>or- 
tion  of  the  award  which  charges  the  defend- 
ant with  a  minimum  payment  of  9500  a 
month.  The  fact  that  the  arbitrators  at- 
tached to  this  award  a  provision  assuring 
plaintiff  that  its  compensation  should  not 
fall  below  a  stated  sum  is  proof  that  they 
doubted  whether  the  car  toll  fixed  by  them 
would  yield  this  minimum  compensation. 
There  was  no  testimony  before  the  arbitra- 
tors bearing  on  the  number  of  locomotives 
and  cars  of  the  defendant  which  would  use 
the  bridge,  and  there  could  therefore  have 
been  no  Intelligent  estimate  of  the  returns  of 
plaintiff  from  defendant's  user  of  the  bridge 
except  as  based  on  the  minimum  charge  of 
96,000  per  year.  If  there  be  deducted  from 
this  sum  any  substantial  amount  to  meet 
the  indefinite  sum  referred  to  as  a  profit 
which  was  allowed  by  the  Commission,  It 
Is  evident  that  the  remainder  would  be  but 
little,  if  any,  In  excess  of  the  defendant's 
proper  share  of  the  expenses  of  maintaining 
and  operating  the  bridge  and  paying  taxes 
thereon.  In  the  light  of  the  uncontradicted 
testimony  before  the  arbitrators,  giving  the 
defendant  the  benefit  of  every  question  aris- 
ing thereon  as  to  which  there  could  be  a  dis- 
pute, it  is  apparent  that  the  arbitrators  have 
allowed  plaintiff  nothing,  or  practically  noth- 
ing, in  the  way  of  Interest  on  Its  investment. 
On  the  most  favorable  view  of  the  record  to 
be  taken  from  the  standpoint  of  the  defendant 
there  is  a  continuing  annual  charge  growing 
out  of  the  operation  and  depredation  of  the 
bridge,  and  interest  on  the  capital  invested 
ther^,  amounting  to  at  least  $90,000,  and 
the  award  of  the  arbitrators  assures  to  plain- 
tiff only  the  sum  of  $6,000  as  the  price  of 
the  common  user  of  the  bridge  which  was 
awarded  the  defendant. 

Testimony  was  offered  In  the  court  below 
to  the  effect  that  In  20  months'  operation  un- 
der the  award  the  defendant  had  paid  the 
plaintiff  the  sum  of  $12376.15.  This  return 
is  equivalent  to  $7,725.60  per  annum,  hut 
little  In  excess  of  the  minimum  provided  tot 
by  the  board.   The  lower  court  found: 

"That  tbe  car  tolls  which  the  defendant  Is  re- 
qnired  to  pay  under  the  award  applied  to  the 
number  of  cars  which  the  defendant  will  pass 
or  switch  over  Bald  bzidge.  produces  an  annual 
sum  which  is  bo  diflproportumate  to  a  reasonable 
aanuol  interest  charge  upon  the  value  of  the 
bridge,  and  necessary  operation  and  maintenance 
charges,  as  to  deprive  the  plaintiff  of  any  com- 
pensation for  the  use  of  the  bridge,  and  that  said 
award  so  entirely  disregards,  mistakes  and  mis- 
applies the  evidence  introduced  at  tbe  heariniE 
as  to  derive  the  plabttlfl  of  its  rights  in  said 
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bricU«  and  of  the  rights  in  said  ordinance  and 
resoluticHi  and  order  of  the  SecrettU'y  of  War." 

[10]  We  are  convinced  that  the  above  find- 
ing is  mibstantially  accurate.  The  testimony 
of  Mr.  Aitchison  relieves  us  of  the  nnpleasant 
necessity  of  holding  that  this  indefensible 
award  represents  the  deliberate  judgment  of 
the  arbitrators.  If  we  accept  the  testimony 
of  Mr.  Aitchison,  as  we  are  bound  to  do  on 
this  record,  the  conclusion  Is  inevitable  that 
by  some  mistake  In  computation  or  otherwise 
the  award  fails  to  express  the  conclusion 
reached  by  the  arbitrators  on  the  subject  of 
compensation,  and  it  follows  that  the  -lower 
court  did  not  err  in  setting  it  aside.  There 
la  a  line  of  authority  to  the  effect  that  an 
award  will  be  set  dfdde  for  mistake  of  fact 
so  gross  as  to  evidence  partiality  on  the  part 
of  the  arbitrators.  5  C.  J.  182 ;  2  R.  C.  L. 
393;  Rand  v.  Redlngton,  13  N.  H.  72,  38  Am. 
Dec.  475,  476;  Winiams  t.  Chicago  Co.,  112 
Mo.  463,  20  S.  W.  631,  34  Am.  St.  Bep.  403, 
419,  423.  It  should  be  remembered  In  con- 
nection with  this  award  that  It  involved 
compensation  for  a  continuing  right.  A  mis- 
take which  would  ordinarily  not  be  relieved 
against  might  well  become  a  gross  mistake 
when  multiplied  by  20.  It  Is  unnecessary  for 
us  to  discuss  the  application  of  this  princi- 
ple to  the  award,  because  It  Is  clear  that  the 
award  must  be  set  aside  on  the  grounds 
above  stated. 

The  decree  of  the  lower  court  setting  aside 
the  award  is  right,  and  is  affirmed.  The 
findings  of  the  lower  court,  adjudging  that 
the  defendant  Is  not  entitled  to  use  the 
bridge  for  the  transportation  of  freight  cars 
thereover,  are  set  aside. 

[11,12]  In  the  absence  of  an  agreement  by 
the  parties  the  court  Is  not  authorized  to  re- 
submit a  question  to  a  board  of  arbitrators. 
5  C.  J.  207;  Smith  v.  Smith,  28  111.  56,  59; 
Fitzgerald  v.  Fitzgerald,  Hardin  (3  Ky.)  227 ; 
In  re  Cuerton.  7  D.  &  R.  774;  16  E.  a  L. 
321;  In  re  Graves,  21  Man.  417,  425.  On 
the  other  hand,  the  defendant's  right  to 
use  plaintlfTs  bridge  on  payment  of  reasona- 
ble compensation  should  not  be  permitted  to 
fall  because  the  arbitration  has  not  resulted 
in  a  valid  award,  or  because  the  parties  are 
unable  to  agree.  Central  Trust  Co.  v.  Wa- 
bash Co.  (C.  C.)  29  Fed.  546,  557.  The  an- 
swer of  the  defendant  asks  for  general  equi- 
table relief.  We  think,  therefore,  that  the 
court  should  proceed  to  determine  In  this 
suit  the  reasonable  compensation  to  be 
awarded  plaintiff.  Grosvenor  v.  Flint,  20  R. 
I.  21,  24,  37  Atl.  304;  Cooke  v.  Miller,  25 
R.  I.  92,  54  Atl.  927,  1  Ann.  Cas.  30;  Wm. 

H.  Low  Kstate  v.  Lederer  Corporation,  35  R. 

I.  3r>2.  86  Atl.  881,  884,  Ann.  Cas.  1916A,  341; 
Coles  V.  Peck,  96  Ind.  333,  49  Am.  Rep.  161 ; 
Blddle  V.  Ramsey,  52  Mo.  153 ;  Ilug  v.  Van 
Burkleo,  58  Mo.  202;  Pretzfelder  v.  Mer- 
chants' Co.,  116  N.  G.  491,  21  S.  E.  302. 

[1 3, 14]  The  bridge  Is  used  by  three  railroad 
companies,  the  parties  to  this  suit  and  the 
Southern  Pacific  Company.   In  view  of  the 


fact  that  defendant  desires  the  use  of  the 
bridge  for  freight  traffic  only,  It  should  not 
be  charged  with  one-third  of  the  Interest  on 
the  investment  and  one-third  of  the  deprecia- 
tion chaise,  but  for  the  reasons  oatllned  by 
Judge  Brewer  in  Central  Trust  Co.  v.  Wa- 
bash Co.  (C.  G.)  29  Fed.  546,  559,  we  think 
the  defendant  should  pay  a  substantial  part 
of  these  charges.  The  evidence  shows  that 
the  operation  of  defendant's  trains  over  the 
bridge  will  somewhat  interfere  with  main 
line  traffic  on  plaintiff's  road  and  on  the 
Southern  Paciflc.  After  much  consideration 
we  have  concluded  that  defendant's  user  of 
the  bridge  for  freight  traffic  only  should  be 
conditioned  on  the  payment  to  plaintiff  of 
20  per  cent,  of  the  Interest  on  plalntilTs  In- 
vestment In  the  bridge  and  Its  approaches, 
eliminating  therefrom  so  much  of  the  invest- 
ment as  is  chargeable  to  the  upper  deck  of 
the  bridge.  The  defendant  should  also  pay 
such  proportion  of  the  expenses  of  plaintiff 
for  maintenance  and  operation  of  the  rail- 
way portion  of  the  bridge  and  taxes  thereon 
as  Its  traffic  bears  to  the  entire  traffic  on  the 
bridge.  >  Defendant  should  pay  a  like  pro- 
portion of  an  annual  depredation  charge  to, 
be  fixed  in  view  of  the  probable  life  of  the 
bridge.  Interest  should  be  figured  at  the  le- 
gal rat& 

[15,18]  The  parties  agreed  before  the  ar- 
bitrators on  certain  stipulations  modifying 
the  common-law  rules  of  liability  in  the  oper- 
ation of  the  bridge,  and  these  stipulations 
which  were  Incorporated  In  the  award  should 
be  made  a  part  of  the  decree.  In  case  the 
Southern  Paciflc  Company  shall  cease  to  op- 
erate over  the  bridge  plaintiff  should  have 
leave  to  apply  for  a  modification  of  the  com- 
pensation, and  In  case  one  or  more  additional 
railroads  should  secure  the  right  to  operate 
thereover,  the  defendant  should  have  a  simi- 
lar right  to  apply  for  such  modification. 
Plaintiff's  rules  for  the  operation  of  the 
bridge  should  accord  the  defendant  the  right 
to  transport  freight  cars  thereover  with  thf 
same  facility  as  that  accorded  the  Southern 
Paciflc  Company  and  to  plaintiff's  own 
traffic. 

[17]  There  are  reasons  why  this  compen- 
sation should  not  be  deflnltely  determined  by 
this  court  at  this  time.  Plaintiff,  on  the 
hearing  In  the  circuit  court,  offered  some 
evidence  additional  to  that  which  had  been 
offered  before  the  arbitrators,  bearing  on  the 
reasonableness  of  the  compensation.  The  de- 
fendant did  not  elect  to  offer  any  additional 
evidence  on  this  line,  preferring  to  stand  <m 
its  claim  that  the  arbitration  judgment  was 
valid  and  lading.  The  record  before  us  Is 
not  by  any  means  satisfactory  as  to  the  value 
of  the  real  estate  covered  by  the  abutments 
and  approaches  to  the  bridge.  Some  of  the 
witnesses  base  their  estimates  on  square 
feet,  others  of  them  on  river  frontage,  and 
others  estimate  the  value  of  the  propertj  by 
the  lot  or  quarter  blodc.  It  Is  otremely 
diffleolt  In  tbe  present  condition  of  the  reo 
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ord  to  compare  the  testimony  of  tbeee  wit- 
nesses, and  to  appraise  fairly  the  value  of 
thla  real  estate.  For  these  reasons  we  think 
that  the  cause  should  be  remanded  to  the 
lower  court  for  a  bearing  on  this  subject, 
ttoth  parties  to  be  privileged  to  introduce 
further  testimony  If  they  so  elect. 

The  cause  will  be  remanded  to  the  lower 
court  for  further  proceedings  In  accordance 
with  this  opinion. 


AKIZONA  EASTERN  R.  CO.  v.  MOORE. 
(No.  1522.) 

(Supreme  Court  of  Arizona.   March  16,  1917.) 

1.  Watehs  and  Watke  Coukhes  «=al79(4)— 

DlVEBSJON — BAUAOAO  BrZDOB  —  UNUSUAL 

Flooo. 

Evidence  in  action  for  injury  to  land  by  flood 
waters  of  a  stream  diverted  by  a  railroad  bridge, 
held  to  show  that  the  flood  was  such  as  experi- 
ence indicated  must  be  expected  to  recur  at  ir- 
regular intervals. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
^ater  Courses,  Cent.  Dig.  K  200.  263.] 

2.  Watebs  and  Watbb  CotmsES  »=»1T&(4)  — 
DivEBsioN  or  Flood  Wat«bb  —  I»eumn- 

CIENT  RaILBOAD  BbIDOE. 

Evidence  held  to  authorize  a  finding  that  de- 
fendant railroad  in  constructing  a  bridge  over 
a  river,  with  trestle  over  lowlands,  negligently 
failed  to  provide  -sufficient  waterways  for  pas- 
iiago  of  usual  flood  waters,  causing  the  injury  to 
plaintiffs  farm  lands  by  deposits  thereon. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W'ater  Coorses,  Cent  Dig.  {§  2S0,  268.] 

3.  Watebs  and  Water  Ooubbeb  «s>1T8^— 
DiTEBSioN  or  Flood  Watebs— Auount  or 

Damages. 

Evidence  in  action  for  injury  to  farm  lands 
by  deposits  from  flood  waters  diverted  by  rail- 
road bridge  over  river,  with  ituuSeient  wa- 
terways, held  Buffleient  to  sustain  the  verdict  as 
to  amount  of  damages. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  255.] 

Appeal  from  Superior  Court,  Maricopa 
County;   R.  C.  Stanford,  Judge. 

Action  by  W.  G.  Moore  against  the  Arizona 
Eastern  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defen'dant  axqpeals.  Af- 
firmed. 

Eugene  S.  Ives,  of  Tius<hi,  and  O.  P.  Bal- 
lard, (rf  Ph<enlx,  for  BK>eIlantL  Baker  & 
Baker,  of  Phcenix,  for  apipeUee. 

CUNNINGHAM,  J.  The  appellee  as  plain- 
tiff commenced  this  action  to  recover  f  12,500 
as  damages  alleged  to  have  resulted  from  in- 
juria to  bis  farm  lands,  crops,  fences,  sor- 
ghum mill,  and  for  the  loss  of  cordwood,  from 
a  flood  or  freshet,  which  be  allies  was  di- 
verted from  the  channel  oi  the  Agua  Frla 
river  onto  said  lands  on  January  29, 1015,  by 
deftedant  railroad's  trestle  bridee  across 
said  river. 

Ttae  alleged  proximate  cause  of  plaiDtifTs 
damage  was  the  drift  and  debris  carried  by 
the  flood  waters,  stuffing  and  choking  the  river 
by  forming  a  dam  against  the  piling  and  oth- 
er bridge  supports,  wMch  impounded  the 

«B3»FW  Otbsr  OUM 


waters  badt  over  i^alnttff's  bottom  farm 
lands  to  su(^  height,  that  as  a  natural  result 
the  roadbed  embankments  adjacent  to  plain- 
tiff's said  lands  gave  way  and  broke  through 
and  allowed  the  impounded  water  to  rush 
through  the  said  breaches.  The  waters  wash- 
ed boles  and  ditches  in  the  lands  and  deposit- 
ed sand  and  gravel  and  debris  on  other  of  the 
lands,  and  thereby  destroyed  the  lands  for 
agricultural  purposes,  and  destroyed  crops 
thereon,  carried  away  the  wood  piled  there<ui, 
and  wrought  the  damages  to  the  amount 
claimed. 

Plaintiff  alleges  that  such  damages  proxi- 
mately resulted  from  'defendant's  negligence ; 
that  such  negligence  consists  in  the  defects 
of  the  plans  followed  by  the  defendant  In  the 
construction  of  Its  said  railroad  trestle 
bridge,  and  In  the  Insufllclent  strength  of  the 
material  used  by  It  in  the  construction  of  a 
certain  embankment.  Plaintiff  alleges  that 
the  said  bridge  "Is  entirely  too  small  and 
without  reasonably  sufficient  waterways  or 
openings  to  afford  an  outlet  for  the  free  pas- 
sage of  the  waters  of  said  river,  bearing  d^ 
brls,  so  that  the  said  river  becomes  dammed 
and  choked  up  and  the  waters  thereof  are 
made  to  impound  back  upon  the  said  lands  of 
the  plaintiff  and  break  through  and  over  said 
embankments,  *  *  *  and  the  said  em- 
bankments were  constructed  so  small  and 
with  su<^  weak  material  and  without  any 
waterways  *  •  • "  or  re-enforcements  tor 
protection  against  the  force  of  the  river  wa- 
ters overflowing  the  lands,  and  the  waters 
from  such  defects  are  made  thereby  "to  flow 
back  upon  *  *  •  and  break  through  and 
over  said  embankments  and  overflow  the 
said  lands  of  the  plaintiff  to  their  Injury." 
The  defendant  answered  by  pleading  a  gen- 
eral denial  of  all  of  the  material  alle^tions 
of  the  complaint  The  jury  returned  a  jer- 
dict  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $10,000.  Erom  the  Judgment  and  or- 
der refusing  a  new  trial,  defendant  appeals. 

The  uncontroverted  facts  established  by 
the  evidence  fairly  show  that  the  plaintiff 
has  cultivated  a  tract  of  land,  described  in 
the  complaint,  a  great  many  years ;  that  the 
land  lies  immediately  adjacent  to  and  on  the 
west  of  the  Agua  Frla  river;  that  the  general 
course  of  the  river  is  from  the  north  to  the 
sontb;  that  the  bed  of  the  river  during  the 
greater  part  of  the  year  is  from  CO  to  150  feet 
in  width;  and  that  the  lands  of  plaintiff 
lay  west  of  the  liyer  bed  and  nearest  the  said 
river  bed  the  surface  Is  about  4  feet  higher 
than  the  bcid  of  the  river,  and  slopes  west- 
ward so  that  a  portion  of  plaintiff's  bottom 
lands,  about  1,700  feet  west  of  the  river,  is 
about  one  foot  lower  tlian  the  river  bed. 

During  the  year  1010  the  defendant  con- 
structed a  railroad  over  plaintiff's  lands, 
westerly  from  the  river,  crossing  so  that  the 
railroad  passed  over  plaintiff's  bottom  lands 
diagonally.  Over  the  river,  defendant  con- 
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Btracted  a  trestle  bridge,  and  thence  from  the 
westerly  end  of  the  bridge  a  trestle,  both 
brfdge  and  trestle  having  a  length  of  about 
1,200  feet  The  stmctnre  la  principally  of 
timber,  and  the  sapiwrts  are  pilings  driven 
Into  the  earth.  The  pilings  supporting  the 
bridge  bents  leave  openings  about  13  feet  be- 
tween them  lengthwise  with  the  bridge,  and 
the  Idlings  are  braced  vrltb  crossed  timbers 
parallel  with  the  river.  Embankments  were 
thrown  up  as  approaches  to  the  trestle  and 
bridge  structure,  of  the  surrounding  earth. 
The  bridge,  trestle,  and  embankments  sap- 
ported  defendant's  rails,  and  all  together  con- 
Btitnte  defendant's  railroad. 

On  January  29,  1915,  a  flood  or  freshet 
came  down  the  river.  The  flood  waters  car- 
ried great  quantities  of  drift  The  flood  wa- 
ters overflowed  the  river  banks,  spread  over 
plaintiffs  adjacent  lands,  reaching  to  within 
about  18  Inches  of  the  top  of  the  said  embank- 
ments. Thereupon  the  embankments  gave 
way  in  several  places,  and  the  waters  rushed 
down  over  plalntUTs  lands  south  of  the  rail- 
road. The  result  was  that  plaintlfTs  lands 
on  both  sides  of  the  railroad  were  washed  In 
ditches  and  holes,  and  great  quantities  of 
sand  and  debris  piled  upon  the  lands  not 
washed,  so  that  large  portions  of  plalntifTs 
bottom  lands  were  damaged,  his  fences  de- 
stroyed, wood  cnt  and  piled  on  the  lands  was 
carried  away,  and  a  sorghum  mill  damaged, 
and  pasturage  on  the  lands  destroyed. 

A  c<mtroversy  arose  on  tne  trial  as  re- 
gards the  cause  of  the  waters  overflowing 
plalntlfrs  lands.  The  plalntlfC  contends  that 
the  plan  followed  by  the  defendant  In  con- 
structing the  trestle  bridge  resulted  In  plac- 
ing a  bridge  structure  over  the  stream  which 
was  InsutQdent  to  allow  the  flood  waters 
which  oBually,  at  irregular  intervals,  course 
4own  the  Agna  Fria  river  to  pass  under,  but 
soxAl  bridge  as  (Mmstmcted  Impedes  and  oh- 
■tmcts  the  usual  floods  and  the  'drift  carried 
1^  such  flood^^  BtnttB  and  jams  against  the 
bridge  structure,  and  thereby  forms  a  dam ; 
that  sncb  dam  was  so  formed  against  the 
bridge  structure  aa  January  29,  1015,  and 
caused  the  damage  to  plalntUf;  tliat  the  de< 
fendant  knew  or  ou^t  to  liave  known  that 
the  bridge  as  cmtructed  with  the  approaches 
would  cause  the  waters  to  dam  anU  Injure 
plaintifCs  lands,  and  was  therefor  negligent. 

The  defendant  endeavors  to  meet  this  con- 
tention from  two  opposing  viewpoints :  First, 
the  defendant  seems  to  contend  that  the  flood 
that  ,  occurred  in  the  river  on  January  29, 
1915,  amounted  to  an  extraordinary  freshet 
of  sudi  unusual  nature  that  defendant  (K)uld 
not  anticipate  and  properly  guard  against 
It  in  the  construction  of  Its  trestle  bridge 
across  the  river.  Second,  that  the  bridge 
structure  was  not  the  Sclent  proximate 
cause  of  the  plaintlfTs  damage,  but  that  the 
flood  waters  were  obstructed  by  trees  allowed 
to  grow  in  the  river  bed  above  the  railroad 
light  ot  way.  which  obttroctlgn  dilTerted  the 


flood  waters  from  the  river  channel  onto 
plalntifTs  lands,  causing  the  damages  thereto. 

[1]  The  first-mentioned  contention — that  is, 
the  contention  that  the  flood  of  January  29, 
1915,  amounted  to  an  extraordinary  occur- 
rence— Is  obviated  by  'defendant's  prindpal 
witness,  Mr.  Gilbert's  testimony,  as  follows, 
quoting  from  the  abstract  of  record,  to  wit: 

"In  my  opinion  as  an  expert  that  brlclffe  Is 
a  standard  railroad  trestle  bridge  over  torrential 
streams  in  AriioiUL  In  my  opiDion  as  aa  ex- 
pert, that  bridge  was  of  sufficient  strength  to 
withstand  anything  except  extraordinary  floods." 

This  testimoi^,  conddered  with  the  physi- 
cal fact  that  the  bridge  did  actually  with- 
stand the  flood  of  January  29,  1916.  is  sufll- 
cient  from  which  to  draw  the  inference  tliat 
the  flood  of  January  29, 1915,  did  not  amount 
to  an  extraordinary  flood.  The  testimony  of 
plaintiff  on  this  question  is  to  the  same  ef- 
fect. Fairly  considered,  the  evidence  tend- 
ing to  show  that  the  flood  in  question  was 
such  a  flood  as  experience  Indicated  must  be 
expected  to  recur  at  Iri^olar  Interrala  Is 
without  conflict 

[2]  The  second  controrersy,  the  cause  of 
the  damage,  whether  caused  by  the  drift 
stuffing  against  the  trestle  bridge,  thereby 
forming  a  dam,  and  diverting  the  water  onto 
plaintiff's  lands,  or  whether  the  trees  allowed 
to  grow  In  the  river  bed  diverted  the  floods 
onto  plaintiff's  lands,  became  the  real  issue 
of  fact  In  the  trial.  Upon  this  controvert 
evidence  was  introduced  by  both  aides,  and 
the  evidence  on  the  controversy  Is  sharply 
conflicting.  The  court  folly  and  fairly  sub- 
mitted this  controversy  to  the  decision  of 
the  Jury,  and  the  Jury's  verdict  Is  a  deter- 
mlnati<Mi  !n  favor  of  the  plaintiff.  The  Jury 
must  necessarily  have  found  as  a  fSact  that 
the  flood  of  January  29, 191S,  was  such  flood 
as  must  be  reasonably  expected  to  occar  la 
the  Agna  Frla  river;  that  the  trestle  bridge 
actually  obatmctB  the  flood  waters,  and  dan^ 
med  the  waters  bade  diverting  them  onto 
plaintiffs  lands,  and  caused  the  railroad 
embankments  to  give  way,  and  Injure  plaln- 
ttfTa  sold  lands. 

Defendant  had  caused  the  levels  of  plaln- 
tifTs lands  to  be  surveyed  along  Its  right  ct 
way  at  the  time  of  the  construction  of  its 
railroad,  and  retained  a  record  of  those  lev- 
els. It  admits  that  it  knew  from  such  sur- 
vey that  the  western  portion  of  plalnUfTs 
bottom  lands  was  a  few  feet  lower  than  the 
bed  of  the  river  at  the  point  on  the  river 
where  the  bridge  was  constracted.  It  is 
therefore  diargeable  with  knowing  tbat  ob- 
structions placed  in  the  river  would  have  at 
natural  tendency  to  cause  the  usual  flood 
waters  to  flow  over  plaintiiTs  lands  in  seek- 
ing lower  levels.  Consequently,  defendant's 
failure  to  provide  against  such  natural  law 
is  negligence.  Insufficient  provision  in  this 
regard  Is  likewise  negligence.  The  Jury  were 
amply  Justifled  In  finding  defendant  negligent 
In  failing  to  piovlda  suflldant  mtenrays 
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for  the  paawge  of  the  n^ual  and  expected 
flood  waters  under  tlie  trestle  bridge. 

[3]  Defendant  contends  that  the  amoont  of 
damagefl  la  ezoesslTe  and  itot  supported  by 
the  evidence. 

The  teatluony  of  the  plaintiff  Is  that  about 
40  acres  of  his  lands  lying  north  of  the  rail- 
road  were  totally  destroyed,  and  that  160 
acres  of  land  lying  south  of  the  railroad 
were  damaged  to  the  extmt  of  three-fouctha 
of  their  value;  that  the  market  value  of  the 
land  damaged  was  ¥100  an  acre  at  the  time 
of  the  Injury  thereto.  The  amount  of  the 
damages  to  the  land  on  the  basis  of  plaio- 
tUTa  personal  testimony  is  $4,000  to  the  lands 
on  the  north  side  of  the  railroad,  and  $12,' 
OOQ  to  the  lands  on  the  south  aide,  or  $16,000 
damage  to  the  lands.  To  this  he  added  the 
destruction  of  fences,  worth  $600  on  the 
north  side,  and  $1,000  on  the  south  side ;  35 
cords  of  wood  worth  $3  a  cord,  or  $105  for 
wood  destroyed;  also  pasturage  worth  $200 
on  the  lands  on  the  north  side,  and  pasturage 
worth  $300  on  the  south  side  lands;  also  a 
sorghum  mill  destroyed,  worth  $65— making 
a  total  claim  of  $18*170.  From  tliis  claim 
must  be  excluded  the  Items  claimed  for  the 
destruction  of  the  fences,  viz.  $1,500,  and  the 
destruction  of  the  permabeot  pasturage,  vIil 
$600,  leaving  the  Just  claim  for  damages  at 
$16,170.  The  fehces  and  permanent  pastur- 
age on  the  lands  are  parts  of  the  realty,  pass 
wttta  the  lands,  and  therefore  in  the  value 
tit  the  land  Is  included  the  value  of  the  fenc- 
es and  grazing  pasturage.  The  destruction 
of  the  land  necessarUy  includes  the  destruc- 
tUxsx  of  the  appurtenances  to  the  laud.  To 
pemdt  of  a  recovery  for  the  full  value  of  the 
land,  and  also  for  the  fixtures  thereto,  means 
a  doulde  recovery. 

The  lowest  values  placed  upon  the  prop- 
erty damaged,  for  which  plalntlil  may  re- 
cover, and  therefore  the  most  favorable  evi- 
dence for  the  defendant  on  this  branch  of 
the  case*  is  briefly  as  follows:  30  acres  to- 
tally destroyed  on  the  north  side  of  the  rail- 
road worth  $80  per  acre.  $2,400;  also  120 
acres  damaged  three-fourths  of  its  value  of 
$80  per  acr^  or  $7,200;  the  c(ndwood,  worth 
$U0^  and  the  sorghnm  mUl,  $60— making  a 
total  sum  tit  $9,755,  w  $245  less  than  the 
verdict,  laie  dlJDCerence  Is  not  great.  The 
amount  of  recovery  fixed  tlie  verdict  is 
sustained  by  the  evidence  and  for  that  rea- 
B<m  is  not  ezeeeslve,  and  may  not  be  so  re- 
garded. 

If  the  Jury  beUeved  from  the  evidence  that 
the  market  value  of  the  land  was  $80  per 
acre,  and  that  130  acres  land  on  the  south 
side  of  the  railroad  was  damaged  three- 
fourths  of  Its  value,  then  the  damages  re- 
coverable on  which  basis  Is  $10,365,  or  $355 
In  excess  of  the  amount  found  by  the  ver- 
dict In  any  event,  the  plaintiff  was  enti- 
tled from  the  evidence  of  the  amount  of  dam- 
ages to  recover  the  sum  of  $9,775. 


Defendant  offered  no  evidence  controvert- 
lug  the  amount  of  the  damages,  with  the 
possible  exceptions  of  photographs  showing 
In  a  slight  degree  the  character  of  crops 
growing  on  the  ground  after  the  flood.  No 
amount  Is  referred  to  In  this  evidence  upon 
which  a  Jury  could  calculate  the  amount  of 
damages,  unless  they  considered  that  the 
land  lying  south  of  the  railroad  remained 
worth  one-quarter  of  Its  foimer  value  for 
agricultural  purposes. 

The  numerous  assignments  of  error  have 
been  carefully  considered,  and  1  am  of  the 
opinion  that  no  result  could  Justly  have  been 
reached  other  than  that  which  the  Jury 
reached.  If  the  matters  complained  of  are 
technical  errors,  they  have  wrought  no  harm 
to  defendant  A  detailed  discussion  of  such 
matters  is  of  no  benefit  in  this  cause,  and 
so  a  discussion  is  omitted  here. 
•  I  find  no  reversible  error  in  the  record, 
and  am  of  Qte  opinion  the  Judgment  must  be 
affirmed. 

fOANELIN,  a      and  BOSS,  concur. 


SMITH  V.  OONSOLIDATBD  WAGON  ft 
MACHINE  CO.  et  al 

(Sn^une  Court  tA  Idaho.   F^.  23,  1917.) 

1.  CHATtEI.  MoaTQAOKS  «S»89  ~  BlOfffiD  TS 

Othib  Statb— NonCB— Comtt. 
By  reason  of  comity  between  states,  if  per- 
sonal property,  situated  In  a  given  state  Is 
there  mortgaged  by  the  owner  and  the  mort- 
gage is  duly  executed  and  reotnded  as  by  the 
load  law  required  so  as  to  create  a  valid  lien, 
and  if  the  property  is  thereafter  removed  into 
another  state  and  is  there  sold  to  a  purchaser 
without  knowledge  of  the  incumbrance,  such 
purchaser  takes  title  subject  to  the  Uen  of  the 
mortgjige  although  it  has  not  been  recorded  in 
the  latter  state,  and  this  is  particularly  true 
when  the  removal  is  accomplished  without  the 
knowledge  or  consent  of  the  mortgagee. 

[Eld.  Note.— For  other  cases,  see  Ohattd  Mort- 
gages, Gent  Dig.  H  16«.  167.] 

2,  Courts  ^3511— Comttt— EviM:if<w. 

In  order  to  invoke  the  doctrine  of  cixaity 
between  states  with  respect  to  contracts,  it  is 
incumbent  np<Hi  a  party  claiming  such  a  benefit 
to  show  that  his  Is  such  a  ccmbraet  as  Is  ctm- 
templated  by  the  doctrine^  He  must  produce 
proof  that  uie  contract  in  bdialf  of  waidt  he 
seeks  to  invite  this  rule  is  a  foreign  conbaot 
contemplated  by  the  rule. 

[Kd.  Note.— For  Other  cases,  see  CoortiL  Cent 
Dig.  §  14S2.] 

Appeal  from  District  Oonrt,  Twin  Falls 
County ;  Chas.  O.  Stockslager,  Judge 

Suit  tbr  injunction  L.  Bf.  Smith  against 
the  Consolidated  Wagon  &  Machine  Company, 
a  coit)oratlon,  and  H.  0.  Van  Ausdeln,  as 
sheriff  of  Twin  Palls  County,  Idaha  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lants. Longley  &  ^sel,  of  Twin  Falls,  for 
respondent. 
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MORGAN,  J.  On  May  21,  1913,  D.  J.  Ew- 
Ing  and  his  wife,  who  resided  In  Salt  Lake 
Olty,  Utah,  made,  executed,  and  delivered 
to  appellant  Consolidated  Wagon  &  Machine 
Company,  a  Utah  corporation,  a  mortgage  on 
a  certain  mare  to  secure  the  payment  of 
9165,  being  the  purchase  price  of  a  wagon 
and  harness.  The  mortgage  was  duly  wit- 
nessed, and  It  was  provided  th^ln,  among 
other  things,  that  the  mare  should  remain 
In  possession  of  the  mortgagors.  On  or  about 
September  3,  1913,  Bwlng,  who  had  thereto- 
fore, without  the  knowledge  or  consent  of 
appellant  corporation,  removed  with  the 
mortgaged  property  to  Twin  Falls  county, 
Idaho,  traded  and  disposed  of  It,  for  a  valua- 
ble conBlderatlon,  to  respondent,  who  had 
no  knowledge  of  the  mortgage.  Thereafter 
the  attorney  for  appellant  corporation  com- 
menced proceedings,  by  affidavit  and  notice 
to  the  sherlif  of  Twin  Falls  county,  to  fore- 
close its  mortgage.  The  sheriff  took  the 
mare  into  his  possession  and  gave  notice 
of  sale,  as  by  law  provided,  whereupon  this 
action  was  commenced  to  procure  an  Injunc- 
tion restraining  appellants  from  proceeding 
with  the  sale.  The  case  was  tried  to  a  Jury, 
sitting  la  an  advisory  capacity,  which  re- 
turned its  verdict  In  favor  of  the  plalntlfT. 
Findings  of  fact  and  conclusions  of  law  were 
made,  and  judgment  was  thereupon  entered, 
decreeing  that  appellants  be  perpetually  en- 
joined from  selling,  disposing  of,  or  otherwise 
Interfering  with  the  property,  and  that  pos- 
session thereof  be  restored  to  respondent 
This  appeal  is  from  the  Judgment. 

It  appears  from  the  record  that  the  mort- 
gage was  accompanied  by  the  affidavit  of 
Ewlng  and  his  wife, '  subscribed  and  sworn 
to  on  May  21,  1913,  to  the  effect  that  it  was 
made  In  good  faith  for  the  purpose  of  secur- 
ing the  amount  named  therein,  and  without 
any  design  to  delay  or  defraud  their  credi- 
tors. A  like  affidavit  was.  on  August  8,  1918, 
made  for  and  on  behalf  of  appellant  corpora- 
tion by  Grant  Hampton,  Its  secretary  and 
treasurer.  The  mortgage  was  filed  for  record 
in  Salt  Lake  county,  Utah,  on  August  12, 
1913,  and  never  has  been  filed  or  recorded  In 
Idaho. 

[1]  The  question  presented  by  this  appeal 
is:  I>oea  this  mortgage  constitute  a  lien 
upon  the  property  which  Is  enforceable 
against  respondeut?  The  great  weight  of  Ju- 
dicial (pinion  Is  that,  by  reason  of  comity  be- 
tween states,  if  personal  property,  situated  In 
a  given  state,  Is  there  mortgaged  by  the  own- 
er and  the  mortgage  Is  duly  executed  and 
recorded  as  by  the  local  law  required  so  as 
to  create  a  valid  Hen,  and  If  the  pr<^erty  Is 
thereafter  removed  Into  another  state  and 
is  there  sold  to  a  purchaser  without  knowl- 
edge of  the  Incumbrance,  such  purchaser 
takes  title  subject  to  the  lien  of  the  mortgage, 
although  It  has  not  been  recorded  in  the  lat- 
ter state,  and  this  Is  particularly  true  when 
the  removal  Is  accomplished  without  the 
knowled^  or  consait  ot  Ow  mwtgagee.  6 


Cyc.  1089;  Jones  on  Chattel  Mortgages  (5th 
Ed.)  I  2e0a ;  6  R.  a  L.  399,  8  21 ;  Shnpard 
V.  Hynes,  104  Fed.  449,  45  O.  O.  A.  271,  62 
L.  R.  A.  676;  Kanaga  v.  Taylor,  7  Ohio  St 
134,  70  Am.  Dec.  62 ;  Ord  Nat  Bank  v.  Mas- 
aey,  48  Kan.  762,  30  Pac.  124,  17  L.  R.  A. 
127;  Bandley  v.  Harris,  48  Kan.  606,  29 
Pac.  1145,  17  L.  R.  A.  703,  30  Am.  St  Rep. 
322;  Homthal  v.  BurweU,  109  N.  O.  10, 
13  S.  E.  721,  13  L.  R.  A.  740,  26  Am.  St.  Rep. 
566 ;  Smith  v.  McLean,  24  Iowa.  322 ;  Keen- 
an  V.  Stimson,  32  Minn.  377,  20  N.  W.  364. 

The  law  by  which  the  validity  of  the  lien 
of  this  mortage  must  be  tested  Is  section 
ISO,  Compiled  Laws  of  Utah  1907,  and  Is  as 
follows: 

"What  Weeetsarv  to  VoIMjfr^Unlew  the  poe- 
sessitm  of  personal  pn^rty  be  delivered  to  and 
retained  by  the  mortgagee,  no  mm-teage  there- 
of shall  be  valid  as  against  the  rlgnt  and  in- 
terests  of  any  person  other  than  the  partlei 
thereto,  unless: 

"1.  Tin  mortgage,  duly  witnessed  1^  at  tout 
one  person,  provide  that  the  property  may 
main  In  the  poesession  of  the  mortgagor: 

"2.  The  mortgage  be  accompanied  oy  the 
affidavit  of  the  parties  thereto,  or,  in  case  any 
par^  is  absent,  by  the  affidavit  of  the  parties 
present  and  that  of  the  agent  or  attorney  ^ 
auch  aba^t  party,  that  the  same  is  made  in 
good  faith  to  secure  the  amount  named  therein 
and  witiwut  any  design  to  hinder  or  dday  tlie 
creditors  of  the  mortgagor; 

"3.  The  mortgage,  or  a  copy  thereof,  be  filed 
in  the  office  of  the  recorder  oi  the  county  where 
the  mortgagor  redder  or,  In  case  he  is  a  ntm- 
residwt  of  thii  state,  m  the  wDce  of  the  reoordw 
of  the  county  or  counties  where  the  prtmerty 
may  be  at  the  time  of  the  executiOB  of  the 
mortgage." 

Since  the  property  remained  in  poeseasioD 
of  the  mortgagors  it  was  necessary,  before  tlie 
mortgage  could  beccHue  a  valid  Hen  as  against 
the  rights  and  Interests  of  any  person,  other 
than  the  parties  thereto,  that  it  be  accom- 
panied by  the  affidavit  mentioned  In  the 
statute  above  quoted,  and  it  was  further  nec- 
essary that  the  Instrument  Itself,  or  a  copy 
thereof,  be  filed  In  the  <^ce  of  the  recorder 
of  Salt  Lake  county,  Utah,  where  the  mort- 
gagors resided  and  where  the  property  was 
situated,  and  that  these  things  be  done  while 
the  property  was  within  that  state. 

In  case  of  Yimd  v.  First  Nat  Bank,  14 
Wyo.  81,  82  Paa  6,  the  Supreme  Court  of 
Wyoming,  having  under  conaideratloa  a  case 
growhig  out  at  facts  quite  slmUar  to  ttaoae 
■involved  herein,  said: 

"The  mortgage  was  void  as  against  creditors 
of  the  mortgagor  in  Oklahoma,  unless  filed; 
and,  not  being  filed  before  the  woperty  was 
removed  to  the  Indian  Territory,  It  went  there 
free  of  any  lieu  as  to  creditors,  and  the  safase- 
guent  filing  in  OklahMna  cmild  create  no  Uea 
upon  it  m  a  foreign  Jurisdiction." 

See,  also,  Sublett  v.  Hurst  (Tex.  Civ.  AppJ 
164  S.  W.  448 ;  Ames  Iron  Works  v.  Warren* 
76  Ind,  512,  40  Am^  Rep.  258. 

The  exact  date  of  the  removal  of  the  prop- 
erty to  Idaho  is  not  disclosed,  but  it  ai^ears 
from  the  cross-examination  of  respondent 
that  he  first  met  Ewing  on  Rock  Greek  (in 
Idaho)  on  the  day  before  he  traded  for  tha 
mare,  and.  that  Swing  told  him  he  had  been 
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tbere  about  alx  we^ay  worUaff  on  a  nn<^ 
and  tbat  Uie  mare  bad  been  In  an  alteUa 
paatfire  there  nearly  a  montb. 

J.  P.  May,  manager  ot  the  collection  de- 
Part»ra)t  of  appellant  corDoraUon.  states  tn 
bis  depoalUon  tbat  Bwlng  and  bU  wUe,  about 
August  1,  1913,  visited  bis  office,  wblCb  Is 
located  In  Salt  Lake,  and  asked  permission 
to  take  tbe  wagon,  harness,  and  mare  to 
MiUCord.  Uteb,  which  was  refused.  Furtiier, 
tbat  Mr.  E^wing  celled  again  tbe  next  day  and 
asked  permission  to  sell  tbe  wafon  and  bar* 
nesB,  which  was  also  denied.  Mr,  May  fur- 
ther testified: 

"AogOBt  11,  1018,  Mi%.  Bwiog  again  came 
into  my  office  and  began  to  cry,  atating  exdted- 
ly  that  her  huslmDd  bad  left  Utah,  taking  what 
tittle  mtmey  they  had,  as  well  as  the  mare  and 
colt  and  harness  and  wagon.  She  said  die 
tbooght  be  would  aell  everything  and  go,  par^ 
haps,  to  Australia,  and  wanted  us  to  hdp  nnd 
hira.** 

For  the  lien  of  this  mortgage  to  be  effec- 
tlve  against  the  rights  of  respondeat,  It  la 
necessary  that  the  property  have  been  in 
Utah,  not  only  when  Hampton  made  his  affi- 
davit on  August  8th,  but  when  the  mortgage 
was  filed  for  record  on  Angust  12th.  It  was 
necessary  that  appellants  prove  this  In  order 
to  bring  themselves  within  the  8c<^e  of  tbe 
doctrine  of  comity  between  states.  This 
they  have  failed  to  do,  but  the  testimony 
above  quoted  teaOa  strongly  to  Indicate  to 
the  contrary. 

[1]  In  case  of  Hare  v.  Toung,  28  Idaho,  682, 
146  Pac  104,  this  court  said : 

*^n  order  to  invoke  the  doctrine  of  comity 
between  states  with  respect  to  coatracts,  it  is 
incumbent  upon  a  party  claiming  such  a  bei^t 
to  show  that  hla  is  su<^  a  contract  as  la  con- 
templated by  tbe  doctrine.  He  must  produce 
proof  tbat  the  contract  In  behalt  of  which  he 
sedcs  to  invtAfl  this  role  is  a  foreign  contract 
contemplated  by  the  rule." 

The  Judgm^t  ot  the  trial  court  is  affirmed. 
Costa  are  awarded  to  respondent 

BUDGB,  a  J.,  and  BIOB,  concur. 


THOMPSON  T.  HABRIS  et  ux. 
(Supreme  Court  of  Idaho.    Feb.  6,  1917.) 

1.  APraAL  AND  ESBOB  4s»S47(l}— -TlHI  VOB 
APFEAIt-STATUTK. 

Where  a  Jndgroeot  was  entered  on  the  3d 
day  of  December,  1918,  and  no  appeal  was  tak- 
en ther^rom  within  60  days  from  the  entry 
thereof,  under  tbe  provisions  of  Bubdivisiou  1, 

14807,  Rev.  Codes,  as  amended  by  Sesa.  Lews, 
911,  p.  867,  which  was  the  law  in  force  at  the 
date  of  the  rendition  and  entry  of  said  judg^ 
ment,  an  appeal,  taken  from  said  judgment  on 
December  1,  1914,  is  too  late  to  have  said  jude- 
ment  reviewed  on  appeal;  this  court  being  witn- 
ont  jurisdiction. 

[Bd.  Note.— For  othtt  cases,  see  Appeal  and 
Brror.  Cent  Dig.  SS  1897,  1889.] 

2.  Appbai.  and  Ebbob  ^=>360— Tucx  fob  Tax- 
ing Appbal— Statute. 

Subdivision  2,  {  4807,  Rev.  Codes,  as  amend- 
ed, supra,  provides  an  appeal  may  be  taken  to 
the  Supreme  Court  ftom  a  district' court  from 


an  order  granting  or  refusing,  a  new  trial  with* 

in  30  days  after  tbe  order  is  made  and  entered 
on  tha  minutes  Of  the  court  or  filed  with  tbe 
clerk.  Where  an  order  denying  a  new  trial  was 
made  on  the  16tb  day  of  December,  1913,  and 
no  appeal  was  taken  therefrom  within  80  days 
from  the  entry  thereof,  the  same  is  subject  to 
dismissal 

[Ed.  Not&r-For  oAer  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1920r%7-1 

Appeal  from  District  Court,  Blntfuun 
Connty ;  J.  M.  Stevans,  Judge. 

Action  by  W.  O.  Thompson  to  ftwedoae  a 
mechanli^a  lira  agalnafc  Jcdin  Y.  Harris  and 
Anna  B.  Harris,  bis  wifa.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Dismissed. 

Wm.  A.  Beakley,  of  Blackfoot  for  appel- 
lant C.  S.  Beebe,  of  Blackfoot,  for  respond- 
ents. 

BUDGE.  O.  J.  [1,1]  This  Is  an  appeal 
from  a  judgment,  and  from  an  order  denying 
a  motion  for  a  new  trial.  Onie  judgment  was 
rendered  and  entered  on  the  Sd  day  of  De- 
cember, 1913,  and  the  motion  for  a  new  trial 
was  denied  on  the  1st  day  of  December,  1914. 
The  notice  of  appeal  and  undertaking  on  ap- 
peal were  both  filed  on  the  .1st  day  of  De- 
cember, 1914,  the  notice  being  served  on  coun- 
sel for  appellant  some  time  in  December, 
1914,  tbe  exact  date  of  service  not  appearing 
thereon. 

Section  4807,  Rev.  Codes,  as  amended  by 
SesB.  Laws  1911,  p.  867,  which  was  the  law 
in  force  at  the  date  of  the  rendition  of  the 
judgment  in  this  case  and  the  making  of 
the  order  denying  appellant's  motltm  for  a 
new  trial,  fixes  the  time  Within  which  an  ap- 
peal may  be  taken  from  a  final  judgment  in 
an  action  commenced  In  the  court  In  whic^ 
the  same  was  rendered,  at  60  days  after  the 
entry  of  such  judgment,  and  from  an  order 
granting  or  refusing  a  new  trial,  within  30 
days  after  tbe  order  is  made  and  entered  on 
the  minutes  of  the  court  or  filed  with  the 
clerk' 

Practically  one  year  elapsed  after  the  en- 
try of  the  Judgment  before  the  notice  or  un- 
dertaking on  appeal  was  filed  with  the  clerk 
of  the  district  court,  which  under  the  stat- 
utory provlidons  above  dted  was  too  late  to 
have  tbe  judgm^it  reviewed.  2  B.  C.  L.  104, 
and  cases  cited ;  8  G.  J.  1040,  and  cases  cit- 
ed ;  Campbell  v.  First  National  Bank,  18 
Idaho.  90,  88  Pac.  639;  Oliver  v.  Kootenai 
County,  13  Idaho,  281,  90  Pac.  107;  Arthur 
V.  MouBce,  4  Idaho,  487,  42' Pac.  609;  Mc- 
Elroy  V.  Whitney.  24  Idaho,  210, 133  Pac.  118. 

The  notice  of  intention  to  move  for  new 
trial  was  served  and  filed  on  November  26, 
1918,  whl(^  was  8  days  prior  to  the  filing 
of  the  Judgment  and  decision  of  the  trial 
court  Both  appeals  must  therefore  be  dla> 
missed,  from  the  judgment  because  not  taken 
In  time,  and  from  the  order  denying  the  mo- 
tion for  new  trial  because  the  notice  of  In- 
tention to  move  for  new  trial  was  made  and 
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serred  b^ore  the  JndKnieiit  and  dedston  of 
the  trial  court  was  entered. 

The  brl^  of  counsel  for  respondent  In  this 
case  Is  marred  by  certain  statements  deroga- 
tory to  counsel  for  appellant  which  are  whol- 
ly uncalled  tor,  and  In  no  way  connected  with 
anything  in  the  record  which  has  been 
brought  to  our  attention.  This  court  cannot 
countenance  tactics  of  this  sort  in  the  pres- 
OLtatlon  of  cases,  and  it  is  ordered  accord- 
ingly that  respondent's  brief  be  stricken 
from  the  files,  and  that  no  costs  be  allowed 
for  printing  It  Aside  from  this,  ooato  are 
awarded  to  xespondesit, 

MORGAN  and  RICB,  JJ.,  concur. 


SWEETEN  V.  EZELIi,  SberifE. 
(Supreme  Court  of  Idaho.   Feb.  24,  1917.) 

L  Fb&udulbnt  Convetanobs  <S=»14(V— ElXE- 

ouTioN  Saue  —  Delivebt  or  Possession  — 
Statute. 

Section  31T0,  Rev.  Oodea,  provlcieB  that: 
"Erez?  transfer  of  personal  pn^erty  other  thaa 
a  thing  in  actioa,  and  every  lien  tbereon,  othec 
than  a  mortgage  when  allowed  by  law,  is  con- 
clusively presumed,  if  made  by  a  person  having 
at  the  time  the  possesaion  or  control  of  the  prop- 
erty, and  not  eccomnanied  by  an  immediate  de- 
livery and  followed  by  an  actual  end  continued 
change  of  possession  of  the  things  transferred, 
to  be  fraudulent,  and  therefore  void,  against 
those  who  are  tiis  creditors  while  he  remams  in 
possossios.  •  •  *  *'  Held  that,  where  A.  pur- 
chases at  an  execution  sale  hogs  belonging  to 
and  sold  thereat  in  partial  satisfaction  of  a 
Judgment  ftqalnst  him,  and  he  leaves  tbeuL  In 
B.'b  posHfiBsion,  paying  him  to  care  for  them, 
section  8170  does  not  apply,  and  B.'8  judgment 
creditors  obtain  no  rights  against  A,  In  respect 
to  the  hogs  by  reason  of  hu  failure  to  remove 
them  from  B/s  possessioD. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent 
Oonveyances.  Oept  Dig.  SS  445-447.] 

2.  Afpbai.  and  Ebbob  ^=>10il(l)— QxnsTzon 
or  Fact— CoNFi.icTiKG  Evidence. 
An  appellate  court  will  not  disturb  the  judg- 
ment of  a  trial  court  because  of  conflict  in  the 
evidence  where  there  is  si^dent  proof,  If  un- 
contradicted, to  vnstala  it. 

[Eld.  Note^For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  M  3983-3088.] 

Appeal  from  District  Court,  Oneida  Couur 
tr ;  J.  J.  Goheen,  Judge. 

Action  by  O.  H.  Sweeten  against  H.  H. 
BieU,  Sheriff  of  Oneida  Oountir.  Idabo. 
Judgment  for  pUdntiff,  defendant's  motion 
for  a  new  trial  was  denied,  and  be  ai^eals. 
Judgment  and  order  affirmed. 

T.  B.  Ray,  of  Malad,  tor  appellant  Davis 
&  ETans,  of  SbOad,  tot  respcndent. 

MORGAN,  J.  Respond^t  instituted  this 
action  to  recover  the  value  of  235  head  of 
stock  hogs,  more  or  less,  whidi  he  alleged  ap> 
pellant  wrongfully  took  from  his  possession 
and  sold,  and  which  he  claims  were  his  prop- 
erty at  the  time  of  the  talcing,  together  with 
damages  and  costs. 

Appellant  answered,  alleging  that  the  prop- 


erty at  the  time  of  tbo  taking  btionged  to 
Warren  Sweeten,  brother  of  responds t,  and 
that  he,  the  appellant,  as  aberifl  of  Onetda 
county,  made  the  levy  and  sale  undw  and  by 
virtue  of  a  wilt  of  execatloo  issued  In  axk  ac- 
tion wherein  tlie  Utah  AssodatJon  of  OrelUt 
Men  obtained  a  Judgment  against  Wacren 
Sweets 

By  stipulation  the  cause  was  tried  by  the 
Judge  without  a  Jury,  and  resulted  in  a  Judff* 
ment  in  fttvor  of  resstondent  for  $1,100,  tbe 
value  of  the  hogs,  together  with  ^£00  damages 
STUtatned  as  a  result  of  the  t^lng  and  BelHng, 
and  costs  of  action. 

Appellant  moved  for  a  new  trial.  His  mo- 
tion was  denied  and  he  has  appealed  from 
tbe  Judgment  and  from  the  order  denying  hla 
motion. 

Two  questl(»i8  must  be  dedded  In  order  to 
determine  this  case,  namely:  Who  waa  the 
owner  of  the  236  head  at  hogs  sold  appel- 
lant, the  respond^t  or  his  brother,  barren 
Bweeten?  If  it  la  determined  tbat  leqtond- 
ent  was  tbe  owner  at  the  time  of  the  levy 
and  sali^  was  the  anunmt  of  the  Judgment 
awarded  by  tbe  trial  court  reasonaUe  and 
pnqier? 

We  will  briefly  nerlew  the  material  erl- 
dence  submitted  npon  tbe  trlaL 

In  substaoce,  respondeiU;  Introduced  erlr 
dence  to  the  effeot  that  tbe  Utah  Aasociation 
of  Credit  Men  obtained  a  Jiuigment  for  some- 
thing over  |2,4S0  against  Warren  Sweeten 
and  levied  upon  bis  personal  iwoperty  and 
that  at  an  execution  sale  b^  on  May  6, 
1016,  said  pn^rty,  wbldi  constated  of  about 
276  head  of  hosi,  was  MA  «b  reapondoit  fbr 
$1,600. 

.  Respondent  testified  that  Immediacy  afli» 
the  sale  he  took  posseasian  of  the  hogs,  and 

that  ttaeieafber  be  sold  part  of  them  and 
bought  oOers  which  he  placed  wttb  thoae  re- 
mainlng,  and  that  he  hired  his  brother.  War- 
ren Sweeten,  to  help  him  In  operating  the 
farm  whereon  they  were  kept,  and  which  for- 
merly belonged  to  his  brother,  and  In  caring 
for  the  sto<^,  and  that  he  paid  him  a  salary 
of  $50  per  month  for  his  services.  He  fur- 
ther testlflcid  that,  although  at  times  his 
brother  bought  and  sold  hogs,  he  did  it  as 
his  (respondent's)  agent. 

In  the  suit  of  the  Utah  Association  of  Cred- 
it Men  against  Warren  Sweeten,  as  above  re- 
ferred to,  the  Judgment  was  only  satisfied  In 
part  by  the  sale  of  the  hogs  which  respond- 
ent purchased,  and  a  second  writ  of  execu- 
tion was  issued,  and  the  hogs  now  claimed  by 
him  were  levied  upon  and  sold  by  ai^>eUant 
under  and  by  virtue  of  this  second  writ.  Re- 
spondent further  testified  that  the  bogs  sold 
under  and  by  virtue  of  the  second  writ  were 
made  up  partly  of  the  stock  he  purchased  at 
the  former  execution  sale  and  partly  of  stock 
he  bought  frtHn  time  to  time  since  that  sale. 

Appellant  introduced  a  taxpayer's  state- 
ment, rigned  by  respondent  on  May  7,  1916. 


^=»For  other  cases  we  sam*  topic  and  xaT-HOMBSB  In  all  Rey-NnmboTed  Diiwta  and  Indnv 


Digitized  by 


Google 


Kan.)  eXIOEB  V. 

Btadng  that  he  poesessed  no  hogs  which  were 
Bobject  to  assessmait  on  the  second  Monday 
of  January  of  that  year,  and  a  like  statement, 
signed  Mardi  16,  1815,  by  Warroi  Sweeten 
showing  ownership  by  him  of  40  hogs.  Appel- 
lant contends  these  tax  statements  prove  that 
the  animals  levied  upon  and  sold  belonged  at 
the  time  of  the  levy,  not  to  respondent  but  to 
bis  brother,  the  judgment  debtor  named  In 
the  execution. 

[1]  Appellant  contends  that  the  hogs  never 
wera  In  respondent's  possession,  but  have  al- 
ways been  in  the  possession  of  his  brother 
Warren,  and  tliat  there  was  neither  a  con- 
stmctlTe  nor  actual  delivay  of  the  same  to 
tlie  retswndent  He  takes  this  position,  bar- 
ing In  view,  no  doub^  aectitni  SITO^  Bar. 
Codes,  providing: 

"Every  transfer  of  personsl  property  other 
than  a  thing  in  action,  and  every  lien  thereon, 
other  than  a  mortgage  when  allowed  by  law, 
is  eondnstvely  presomed.  If  made  by  a  person 
having  at  the  tune  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  mi' 
mediate  delivery  and  followed  by  an  actual  and 
eoatinued  change  of  possession  of  tin  tbiings 
tranaferr«d.  to  be  fraudulent,  and  therefore  void, 
ugainst  those  who  are  his  creditors  wliile  lie  re- 
mains in  possession.  *  •  • » 

If  respcMident  had  claimed  the  hc^a  in 
question  by  virtue  of  a  sale  from  Warren 
Sweeten  to  himself  and  had  left  them  in  War- 
ren's possesidon,  then,  according  to  the  stat- 
ute above  cited,  the  bona  fides  of  the  traoaac- 
tion  might  well  be  questioned,  but,  as  re- 
qwndent  (Stained  his  title,  not  through  War- 
ren Sweeten,  but  through  a  Judicial  sale  made 
by  the  sheriff  of  Oneida  county  upon  a  writ 
of  execution,  the  above-cited  statute  does  not 
apply. 

There  Is  no  evidence  to  dispute  the  re- 
spondent's statement  that  he  used  his  own 
money  In  the  purchase  of  the  hogs,  and  that 
be  purchased  them  for  his  own  use  and  bene- 
fit, and  that  he  also  used  his  own  money  in 
purchasing  hogs  subsequent  to  that  time  and 
up  to  and  Including  the  time  of  the  levy  and 
sale  by  appellant,  and  though  upon  crosa^x- 
amlnatlon  respondent's  memory  was  faulty, 
and  he  could  not  remember  how  many  hogs 
were  purchased  or  sold  by  him,  or  by  his 
brother.  Warren,  upon  his  account,  or  for 
what  prices,  this  was  merely  matter  touching 
his  credibility,  and  we  cannot  say  that  his 
r&gae  statements  and  faulty  memory  In  this 
respect  show  that  his  claims  of  ownership 
were  false. 

The  taxpayer's  statement  made  by  War- 
ren Sweeten  conflicts  with  the  testimony  of 
respondent,  and  so.  In  a  measure,  does  that 
of  resptmdent  himself,  but  his  explanation 
that  be  believed  at  the  time  he  made  the 
statement  that  these  hogs  would  be  assessed 
with  the  land  upon  which  Warren  Jived, 
which  was  in  another '  assessment  district 
than  the  one  wherein  he  resided,  and  that  If 
be  listed  tliem  there  would  be  a  double  as- 
aesament,  is  reasonable,  and  there  Is  no  doubt 
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that,  if  he  haVI  mentixmeA  tltem  Id  his  stater 
ment,  they  would  have  been  twice  assessed^ 

Considering  the  evidence,  as  a  whole,  on 
the  question  of  ownership,  we  cannot  say  that, 
as  a  matter  of  law,  the  trial  Judge  should 
have  arrived  at  the  conclusion  that  the  hogs 
at  the  time  of  the  levy  and  sale  by  ai^eUant 
were  the  property  of  Warren  Sweeten,  and 
not  of  respondent 

[2]  "An  ai^>ellate  court  will  not  disturb  the 
Judgment  of  a  trial  court  because  of  conflict 
in  the  evidence  when  there  is  sufficient  proof, 
If  uncontradicted,  to  sustain  it."  Darry  v. 
Cox,  28  Idaho,  155  Fae.  660,  and  cases 
therein  cited. 

Appellant  further  contends  that  there  la 
not  BDfBclent  pnxtf  to  establish  the  value  of 
the  proi>erty  at  $1400,  or  the  fact  that  re- 
spondent sustain^  damages  In  addition  to 
its  valoe  in  the  sum  of  ^00.  The  rtepmdent 
testlited  that  be  had  been  fbr  many  yean  en- 
gaged in  the  budneoB  of  baying  and  aelUng 
hogs  In  the  locality  in  which  tbe  stodk  in 
controversy  was  situated,  and  that  the  rea- 
sonable valve  of  the  animals  levied  upon  and 
sold  by  awdUant  was  91,600l  Bepondenf  ■ 
father  likewise  qnallfled  himself  and  testified 
to  the  same  value.  It  was  stipulated  that  Qie 
hogs  so  levied  upon  and  sold  were  resold 
shortly  afterwaiQ  for  $1,000.  The  trial  court 
found  $1,100  to  be  the  reasonable  value  of 
the  propertT.  We  cannot  say  this  was  exces- 
sive. At  moat,  tbwe  la  a  sabatantlal  conflict 
In  the  evidence  In  regard  to  value. 

Bespondent  testified  tliat,  by  reason  of  tbia 
wrongful  taking  and  selling  of  his  property, 
he  lost  tine  In  going  back  and  forth  between 
his  reatdence  and  Halad;  that  ha  lost  pas- 
ture advantagas;  loat  the  advantage  at 
"bearing  aroand  the  thre«hlng^;  and  tbat 
when  he  put  his  damage  In  this  respect  at 
the  sum  of  $200  be  "put  it  very  light."  Ap. 
pellant  ottered  no  testlmMiy  whatever  to  re- 
fute resptmdent's  claim  in  this  respect,  and 
we  do  not  tliink  the  trial  court  erred  in  al- 
lowinig  the  further  sum  of  $200  as  compensa- 
tion for  the  loss  above  mentiraied. 

The  Judgment  and  order  appealed  from  are 
afflpied.  Coets  are  awarded  to  re8p<Hident. 

BUDOD,  a      and  BICE,  concar. 


GEIGEB  V.  OARDWEU,.    (No.  20588.) 

(Supreme  Court  of  Kansas.  Jan.  6,  1917.  On 
Bebeaiittg.  March  10.  191T.) 

(Svllalut  by  ike  Court.) 
1.  FsAun  «s»35  —  Waivbb  —  Dauaqes  — 

MnmXPBKSSnTATIOHB. 
Where  me  who  has  contracted  to  buy  cer- 
tain property  for  about  $15,000,  the  transaction 
involving  his  asBumption  oE  an  obligatifm  which 
be  discovers,  after  having  paid  $1/K)0  on  the 
purdwse  price,  to  be  about  ^iOO  laiger  tiian 
the  seller  had  represented,  he  does  not  waive 
his  rig^t  to  recover  damages  on  aceount  of  the 
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trmai  hj  accepting  the  propertr  ud  Mm^cdng 
the  payment 

lEd.  Note.— For  other  ceaes,  acb  Fraud,  CvoX, 
Dik.  I  30;  Dec.  Dig.  <^35.1 

2.  Fraud  «=::»35— Waivbk— Contkaoib— Blbo- 

TIOK  TO  OaBKT  out  AQBBEMENT. 

Where  oDe  who  has  agreed  to  buy  certain 
property  discovers,  while  the  ctmtraet  ia  atlU 
wholly  executory,  that  fraudulent  representa- 
tions had  been  made  to  induce  the  trade,  his 
election  to  complete  the  parchase  does  not  pre- 
dode  him  from  claiming  damages  on  account 
of  the  fiftud,  if  it  was  induced  by  an  agreement 
to  arbitrate  the  matter  in  dispute,  which  the 
vendor  later  refused  to  carry  oat. 

Pid.  Note.— IVtt  other  cases,  see  Fraud,  Cent 
Dig;  I  SO;  Doe.  Dig.  «s»36.1 

(Aiditiotna  BvOttUu  Ay  SdHorUa  Bialf.) 
On  Bebearing. 

8.  FUUD  «S>58(4— PmCBABBB'S  AOTIOR  VOB 
DaXAOEB  — KtIDBHOK  — BXLXAItCB  ON  RKP- 
BESKNTATIORB. 

In  action  by  a  purdieser  against  a  vendor 
for  damages  for  fraud  in  misrepresenting  the 
aniount  ot  an  obligatioii  which  the  pnrchasw  as- 
sumed, evidence  held  to  show  that  the  pur- 
chaser was  induced  to  enter  into  the  contract 
by  fraud. 

_rB3d.  Nota— For  other  cas^s,  see  Fraud,  Cent 

Appeal  from  District  Oonrt,  Shawnee 
County. 

Action  by  Gbarles  A.  Qe&g&e  ^^ainat  IS,.  W. 
Oardwell.  From  a  Judgment  for  plalntlft,  de- 
fendant appeals.  Affirmed. 

Fred  S.  Jackaon,  of  Topeka,  for  appellant 
Hugh  T.  Flaber,  M.  O.  Lock,  and  0.  B.  Bmll^ 
all  of  Topeka,  for  appellee. 

MASON,  J.  M.  W.  CardweU  sold  to 
Oiarles  A.  Geiger,  for  $15,040,  a  number  of 
grain  elevators,  some  c^ce  furniture,  and  all 
the  capital  stock  of  the  Topeka  Grain  &  Ele- 
vator Company,  a  corporation.  Oelger  re- 
ceived the  property,  completed  the  paym^t  of 
the  purchase  price,  and  brou^t  action  against 
Oardwell  on  the  ground  that  as  a  part  of  the 
transaction,  and  as  an  Inducement  thereto, 
Oardwell  had  represented  to  bim  that  the  out- 
standing contracts  executed  in  the  name  of 
the  corporation  for  the  purchase  of  com  at 
stated  prices  covered  only  2,600  busl^els, 
whereas  in  fact  they  covered  8,854  bushels,  as 
a  result  of  which,  in  carrying  out  the  contracts 
for  the  additional  amount,  he  lost  $572.88. 
0^  plaintiff  recovered  a  Judgment  for  $343.11, 
and  the  defOidant  appeals. 

The  i^pellant  contends  that  the  evidence 
does  not  sustain  the  Judgment  The  case  was 
tried  without  a  Jury,  and  no  siwcial  flndii^ 
were  made.  Hie  decision  must  therefore  be 
aflbmed  if  It  was  warranted  on  any  theory  of 
the  law  permissible  under  the  pleadings,  and 
by  any  facts  fairly  to  be  deduced  from  any 
view  of  the  evidence.  It  Is  suggested  that 
there  was  no  evidence  that  the  defendant 
knew  of  the  falsity  of  the  representations 
complained  of,  even  if  he  made  them  and  they 
were  not  true.  There  was  testimony  that  the 


statements  related  to  business  done  by  him- 
self, personally  or  through  agents,  that  he  as- 
sumed knowledge  on  the  subject  by  undertak- 
ing to  give  the  facts,  and  he  denied  under 
oath  the  language  attributed  to  him.  His 
good  faith  In  the  matter  was  a  fair  question 
for  the  trial  court 

[1]  1.  Ttie  defendant  Insists  that  no  re- 
covery can  be  had  as  damages  for  the  per^ 
petratton  of  a  fraud,  because  the  plaintiff, 
after  learning  all  the  facts  regarding  the  com 
contracts,  chose  to  carry  out  the  agreement 
with  the  defendant,  and  thereby  waived  any 
fraud  by  which  be  luid  been  induced  to  enter 
it  Some  courts  hold  that  such  waiver  results 
where  the  defrauded  party  completes  a  partly 
performed  contract  after  learning  of  the  de- 
ception practised  upon  him.  20  Cyc.  92,  93 ; 
12  R.  0.  L.  414,  with  note  8.  Others  take  the 
view  that  the  fraud  Is  not  waived  by  perform- 
ance of  the  contract  unless  the  discovery  la 
made  while  it  remains  purely  executory,  liz  R. 
C.  L.  418.  This  court  has  disavowed  tbe  role 
that  a  discovery  of  the  fraud  In  an  early  stage 
of  performance  puts  tbe  Injured  party  to  an 
election  between  on  tbe  one  hand  stoppbv 
operations  under  tbe  contract  and  seeing 
remedy  for  the  fraud,  and  on  the  other  going 
ahead  under  flie  agreement  and  condoning  the 
wrong.  Tan  Natta  t.  Snydn',  98  E^an.  IQS,  US? 
Pac.  482,  orermlinK  on  this  point  Hiredier  Oo. 
r.  Qruben,  6  Kstx.  An?.  665,  60  Paa  67.  In  ES- 
wood  T.  !nemalr,  91  Kan.  842,  139  Pac  962. 
It  is  said  that  the  payment  of  installments  on 
a  contract  effects  a  waiver  of  any  fraud  in 
its  Inception  vrhlth  is  discovered  "before  the 
contract  Is  executed,"  but  there  the  discovery 
was  made  before  the  first  installment  was 
paid,  and  while  the  contract  was  purely  ex- 
ecutory. Here  the  contract  between  the 
plaintiff  and  the  defendant  was  signed  on 
November  9,  1912,  at  which  time  $1,000  of 
the  purchase  price  was  paid.  Three  days 
later  the  plaintiff  learned  tbe  actual  amount 
of  com  which  the  corporation  the  stock  of 
which  he  was  about  to  acquire  had  contracted 
to  buy.  His  next  payment  was  made  on  No- 
vember 18th.  We  regard  the  initial  payment 
as  such  a  part  performance  of  the  contract  as 
to  render  It  no  longer  wholly  executory  in 
such  sense  as  to  affect  the  right  of  the  plain* 
tiff  to  ask  damages  for  the  fraud  without  re- 
pudiating the  entire  agreement  The  rea- 
sons for  l^e  rule  that  a  party  cannift  complain 
of  any  fraud  discovered  while  the  ccmtract 
la  purely  executory,  by  which  he  was  induced 
to  enter  Into  It,  are  said  to  be: 

Gniat  "  in  such  cases  the  fraud  la  really  con- 
summated and  the  damages  incurred  by  sndi 
performance,  and  that  to  permit  a  recovery 
thereafter  would  virtually_  be  to  allow  a  re- 
covery for  seU-inflicted  injuries,  and  to  permit 
the  eomplaining  party  to  ^wcnlate  upon  tae  oUi- 
er*5  fraudyia  a  C.  L.  418. 

It  cannot  fairly  be  said  that  the  plaintiff, 
having  an  o^eai  €iwAse  In  tbe  matter,  volunta* 
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rUy  elected  to  go  abead  wltb  the  contract  wlun 
be  mlcbt  have  withdrawn  from  it— tbat  he 
choee  to  become  Invcdved  in  a  transaction 
whitih  he  might  have  kqpt  out  of.  He  was 
already  involved  when  the  discovery  was 
made.  He  bad  |1>000  Invested  in  the  deal 
when  he  learned  of  the  fiicts.  This  amount 
was  small  as  compared  with  the  total  inir- 
chase  price,  but  It  was  nearly  twice  as  large  as 
the  damage  he  claimed,  and  nearly  three 
times  as  large  as  bis  recovery.  To  have  main- 
tained an  action  for  what  he  had  paid  he 
would  liare  been  required  to  prove  the  frand. 
We  hold  that  the  <^tlon  lay  with  Mm  to  re- 
scind the  contract  for  the  fraud  or  to  abide 
by  it  and  recoup  the  loss  he  suffered  by  the 
deception. 

[X]  2.  The  plaintiff  presents  another  snffl 
dent  answer  to  the  contention  tliat  he  is 
estopped  to  rely  upon  the  fraud.  The  evi- 
dence Justifies  a  finding  which,  if  necessary 
to  support  the  Judgment,  the  trial  court  must 
be  presumed  to  have  made,  that  aftm*  the  dls< 
covery  <rf  the  falsity  of  the  representations, 
and  before  the  paym^t  of  any  of  the  pur^ 
chase  price  in  excess  of  the  first  $1,000,  the 
parties  made  an  agreement,  whi<^  the  defend- 
ant later  refused  to  carry  out,  to  arbitrate 
the  controversy  In  regard  to  the  fraud,  and 
that  this  was  one  of  the  considerations  that 
Induced  the  plaintlCE  to  abide  by  the  contract. 
The  defendant  testified  that  he  had  agreed  to 
an  arbitrati<ui,  but  only  in  case  the  amount 
of  the  claim  should  be  limited  to  $150,  and 
that  he  refused  to  accept  this  method  of  set- 
tlement because  that  condition  was  not  ful* 
filled.  The  court  may  have  discredited  his 
statem^  that  the  agreement  was  condltionaL^ 
The  plaintiff  did  not  testify  that  the  proposi- 
tion to  arbitrate  was  (me  ct  the  consldera- 
tloiu  that  led  him  to  complete  the  purchase 
of  the  pn^rty,  but  th«8  was  room  for  the 
Inference  tbat  it  was  one  of  Hie  matters  he 
toofc  into  consideration  In  that  connection. 
In  behalf  of  the  defendant  It  Is  ai^ued  that 
the  i)erformance  of  the  contract  by  the  plain- 
tiff estc^ped  him  to  ask  damages  on  account 
of  the  fi'aud,  even  if  that  conduct  on  his  part 
were  induced  by  an  agreement  to  arbitrate 
the  matter  In  dispute,  and  Mnenzenmayer  v. 
Hood,  07  Kan.  &65,  155  Pac.  917,  is  cited  as 
supporting  this  contention.  There  an  engine 
was  sold  under  a  guaranty,  the  buyer  giving 
his  note.  Two  years  later  he  turned  in  this 
raiglne  toward  the  purchase  at  another,  giving 
new  notes  secured  by  a  mortgage  on  the  new 
ei^:lii&  In  an  actioa  on  the  second  series  of 
notes  it  was  held  tbat  by  aoaulescence  and 
estoroel  he  was  precluded  from  recouping 
damages  tor  breach  of  the  warranty.  Evi- 
dence was  Introduced  that  at  the  time  of  the 
giving  of  the  new  notes  he  was  promised  that 
he  should  be  paid  for  the  time  lost  by  rea- 
son of  the  deflects  In  the  old  engine.  But  this 
evidence  was  strldcen  out  by  the  trial  court 


because  not  within  the  i^dliigs,  so  that  the 
case  does  not  decide  that  a  reliance  on  such 
a  promise  would  not  have  excused  the  con- 
duct which  was  held  to  have  resulted  In  an  es- 
ttfpipeL  If  the  contract  in  the  present  case 
had  been  wholly  executory  at  the  time  the 
actual  facta  were  discovered  by  the  plaintiff, 
his  election  to  carry  out  the  trade  would  not 
have  estopped  him  to  claim  damages  on  ac- 
count of  the  fraud,  if  it  was  induced  by  an 
agreement  to  arbitrate  the  defendant's  liabili- 
ty iu  that  connection. 

The  Judgment  la  affirmed.  All  the  Jnstleea 
concurring. 

On  Rehearing. 

[3]  In  a  petition  for  a  rehearing  It  la  ar- 
gued that  no  basis  was  shown  f<nr  a  finding 
that  the  plaintiff  was  Induced  by  frand  to 
mter  into  the  contract,  because  the  tepv^ 
sentati(«ui  lelled  upcm  were  not  made  until 
after  the  contract  had  been  executed.  The 
questlfm  whether  the  representations  were 
made  too  late  to  be  of  any  effect  was  consid- 
ered at  the  hearing,  but  was  not  mentioned 
In  the  (pinion,  because  it  did  not  appear  to 
be  presented  In  the  brief  In  connection  with 
the  aspect  of  the  case  having  to  do  with  the 
alleged  fraud,  although  the  defendant  ad- 
vanced the  fact  that  the  conversation  regard- . 
Ing  the  amount  of  com  contracted  for  took 
place  after  the  »ecntlon  ot  the  contract  aa  a 
reason  why  a  warranty  could  not  be  relied 
on.  While  the  talk  about  the  com  followed 
the  actual  signing  of  the  contract,  a  portion 
of  Oie  evidence  la  consistent  with  the  theory 
that  It  was  practically  ccmtemporaneona  with 
the  delivery  or  d^ioslt  of  the  instrument 
with  Intent  that  U  stiould  become  effective. 
Moreover,  there  was  tastfnMmy  that  the  de- 
fendant had  already  stated  that  the  corpora- 
tion, the  atodj  of  which  he  was  selling,  had . 
no  obligations.  And  there  Is  force  In  the 
suggestion  made  In  the  defendant's  brief  tbat 
a  finding  of  fraud  might  be  based  on  his  fail- 
ure to  reveal  Bomething  of  which  he  was  in 
duty  bound  to  inform  the  plaintiff.'  The  oth- 
er matters  referred  to  in  the  petition  for  a 
rehearing  have  been  examined,  but  the  court 
remains  of  the  opinion  already  expressed. 

The  petition  for  a  rehearing  Is  denied.  All 
the  Justices  concurring. 


COBN  PRODUOTS  BWININO  CO.  v.  EIDDY 

etal.  (No.  20280.) 
(Supreme  Court  of  Kansas.  Nov.  11, 191&  Be- 
hearing  Denied  Dec.  13.  1916^ 

(SvUabua  bj/  the  Court.) 

Injunction  '8=>85(1)— Subjiots  of  Reuxt^ 
Acts  of  Officebs. 
An  injunction  will  not  lie  to  restrain  the 
state  board  of  health  from  seeldng  to  prevent,  by 
legal  meana,  the  sale  of  a  compound  table  syrup 
under  the  n&me  "Mary  Jane,"  where  the  label 
does  not  show  the  place  of  manufactore  or  pro* 
ducUon,  and  where  it  ia  not  plainly  stated  on  tha 
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package  in  whidi  the  STrnp  la  offered  tar  sale 

that  it  iB  a  oompound. 

■  [Gd.  Note.— For  other  cases,  see  InJunctioD, 
Cent  Dig.  {  155;  Dec.  Dig.  «=>85(1).] 

Appeal  from  District  Court.  Shawnee 
CouDty. 

Action  by  the  Com  Products  Beflnlng  Com- 
pany against  V.  C.  Eddy  and  others.  From 
a  Judgment  for  plaintiff,  defraidants  vpeaL 
Reversed,  with  directions. 

8.  M.  Brewster,  Atty.  Gen.,  and  J.  L.  Hnnt, 
of  T(^ka.  for  appellants.  Blair.  Magaw  & 
LUlard.  of  Top^a,  for  appellee. 

&CARSHALL.  J.  The  defendants  apipeal 
from  a  Judgment  enjoining  them  from  inter- 
fering with  the  sale  of  "Mary  Jane,"  a  prod- 
uct manufactured  by  the  platntifl.  and  from 
attempting  to  compd  the  plaintiff  to  label 
"Mary  Jane"  a  compound. 

The  plaintiff  Is  engaged  at  Granite  City  and 
Argo,  m.,  In  the  manufacture  of  a  table 
syrup  composed  of  85  per  cent  com  syrup  or 
glucose,  10  per  cent,  molasses,  and  5  per 
cent,  sorghum.  This  syrup  Is  sold  under 
the  name  "Mary  Jane"  in  cans  labeled  as  fol- 
lows: 

S  Pounds  Net  W^ht 

MART  JANE 
Reg.  U.  8.  Pat  Off. 
MART  JANE  Mary  Jane 

is  guarantped  by  Cora  A  Table  Syrup  Pre- 
ProdQCtB  Kefining  Co.  pared  from  Com 
to  comply  with  the  Hyru]^  Molasses 
Food  and  Drug  Act,  and  Pure  Country 
June  80,  1906.  Regis-  Sorghum  Contains 
teted  under  serial  num-  Snlpfanr  Diozia& 
ber  2S1T. 

M'F'D  BY 
CORN  PRODUCTS  RBE1NIN6  Oa 
General  Offlees— New  Torl^,  U.  S.  A. 

The  defendants  constitute  the  Kansas  State 
Board  of  Health.  They  contend  that  Mary 
Jane  Is  mlsbranded  in  several  partlcnlara. 
Two  of  these  dispose  of  this  case.  The  de- 
fendants claim  that  "Mary  Jane"  is  a  com- 
pound, and  that  it  Is  mlsbranded  because  the 
plnce  of  Its  manufacture  or  production  Is  not 
shown,  and  because  It  Is  not  speclflcally  stat- 
ed that  "Mary  Jnne"  Is  a  compound.  The 
defendants,  through  Inspectors  acting  under 
the  direction  of  defendant  S.  J.  Crurabine, 
the  secretary  of  tlie  board,  have  notified  the 
plnlntiflfs  agents  and  representatives  that 
"Mary  Jane"  is  mlsbranded;  that  it  Is  un- 
lawful to  sell  It  in  Kansas  as  It  Is  branded; 
and  that  those  who  sell  it  will  be  prosecuted. 

Does  the  law  require  that  this  label  shall 
contain  a  statement  showiug  the  place  where 
"Mary  Jane"  is  manufactured  or  produced? 
Part  of  section  3082  of  the  General  Statutes 
of  1009  reads : 

"Provided,  that  an  article  of  food  which  does 
not  contain  any  added  poisooous  or  deleterious 
ingredients  shall  not  be  deemed  to  be  adulterat- 


ed or  mlsbranded  In  the  foDowInff  cases:  Vixst, 
in  the  case  of  mixtures  or  compoonds  whidi 
may  be  now  or  from  time  to  tune  hereafter 
known  as  articles  of  food,  under  their  own  dfa- 
tinctive  names,  and  not  an  imitation  ol  or  of* 
fered  for  sale  under  the  diatinctlTa  name  of  an* 
other  article,  if  the  name  be  accompanied  oa  tbt 
same  labd  or  brand  with  the  statement  at  tfas 
place  where  said  article  has  been  numufactutcd 
or  produced." 

The  deflandants  contend  fliat  "Uary  Jan^ 
Is  not  a  distinctive  name  for  the  arttde  stdd. 
It  Is  not  necessary  to  pass  on  that  question 
at  this  time.  We  win  assume,  for  the  poi^ 
pos^  of  discoBsiiw  the  question  now  ander 
consideration,  that  **Mary  Jane^'  la  a  dis- 
tinctive name,  and  that  the  article  sold  there- 
under Is  a  mixture  or  compound  and  is  not 
an  imitation  of,  or  offered  for  sale  nnder  the 
distinctive  name  of,  any  other  article^  The 
labd  then,  so  far  as  these  provisions  are 
concerned,  complies  with  the  law ;  but  tho 
label  contains  do  statement  of  the  place 
where  "Mary  Jane"  is  manufactured  or  pro- 
duced. The  statute  requires  that  this  be 
shown,  and  the  label  does  not  conform  to  the 
statute  unless  It  Is  shown. 

Is  It  necessary  that  the  word  "oompound" 
appear  in  the  label?  Tbia  atatute  oonring 
this  question  reads: 

"Second,  in  the  case  of  artides  labdsd,  tarufr 
ed  or  tagged  so  as  to  plainly  iodieata  that  they 
are  compounds,  imitations  or  blends,  and  the 
word  'compound,'  'imitation,'  or  'blend,'  as  the 
case  may  be,  is  plainly  stated  on  the  package  in 
which  it  Is  oftecd  Ibr  sale."  Gen.  Stat.  190A, 
I  8082. 

The  statement  on  the  label,  showing  the 
ingredients  frran  which  "Mary  Jane"  la  man- 
ufactured, apparently  indicates  that  It  is  a 
6ompound  table  syrup.  However,  it  is  not 
plainly  stated  that  it  Is  a  cmnpound.  So  far 
as  this  label  shows,  the  process  of  manu- 
facture may  be  such  that  the  article  pro- 
duced Is  an  entirely  new  product  manufactur- 
ed from,  and  not  one  composed  of,  com  syr- 
up, molasses,  and  sorghum.  The  label  says 
that  "Mary  Jane"  Is  "Prepared  from  Com 
Syrup,  Molasses  and  Pure  Country  Sorghum." 
but  "prepared  from"  does  not  necessarily 
mean  "composed  of"  these  Ingredients.  If 
"Mary  Jane"  is  a  compound — and  the  evi- 
dence shows  that  it  is— the  labels  on  the 
cans  in  which  it  Is  offered  Cor  sale  should 
plainly  state  that  fact 

So  long  as  neither  of  these  provisions  of 
the  statute  has  been  complied  with,  an  In- 
junction should  not  Issue  against  Uie  board  of 
health  to  restrain  it  from  n^ng  all  l^al 
means  for  the  enforcement  of  the  law. 

It  Is  not  necessary  to  discuss  the  other 
questions  presented  by  the  defendants.  The 
Judgment  of  the  district  court  la  reversed, 
and  that  court  is  directed  to  enter  Judgment 
for  the  defendants.  All  the  JnstlceB  concur- 
ring, except  DAWSON,  J.,  who  did  not  rit 
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MASTBR80N  T.  BtAfSTSRSOM  et  nx. 
(Na  20700.) 
^apnme  Court  of  Koniw   Manh  10,  lfil7.) 

(Spttdbut  Iv  the  Court.) 

SXECUTOSS  AND  AoinNISTEATOBS  ^»206(4)— 

Personai.  Skbtzces— Abandoniibnt— Com- 

PENSATlOir.  ■ 

Where  an  nncle  enters  into  an  agreemeDt 
het  a  nephew  is  to  live  with  him  and  care  for 
lim  during  his  life  and  in  return  is  to  receive  his 
iroperty  at  his  death,  and  the  arrangement  is 
cted  npoQ  for  a  time  and  ^en  abandoned  for 
eaaons  not  chargeable  to  one  party  more  than  to 
h«  other,  tbe  nephew  open  a  settlement  should 
eceive  some  compensation  for  bis  services  al- 
cady  rendered,  and  in  the  absence  of  circum- 
tances  BuggcsUne  b  different  basis  may  be  al- 
>wed  the  proportion  of  the  value  of  the  propeirt; 
lat  the  time  the  contract  was  in  force  beara 
)  that  period  with  the  addition  of  the  then  re- 
lalning  life  expectancy  of  the  uncle. 
[Ed.  Note.— For  other  cases,  see  Eiecators 
ad  Administrators,  Cent.  Dig,  §  783.] 

Appeal  from  District  Court,  Franklin 
ounty. 

Action  to  quiet  title  by  G.  W.  Masterson 
^Inst  Mark  Masterson  and  wife.  Jndg- 
ent  for  plaintiff,  and  defendants  appeaL 
odlfled. 

Hazen  &  Page,  of  Topekaf  for  appellants, 
ige  &  Oakes,  of  Ottawa,  for  wpellee. 

MASON,  J.  A  proposition  was  made  by 
W.  Masterson,  a  widower,  72  years  of  age, 
at  If  his  nephew,  Mark  Masterson,  and  hla 
[fe,  would  move  to  his  farm  and  provide  a 
ime  for  him  during  his  Ilfe^  be  would  give 
m  80  acres  of  It,  subject  to  a  mortgage  of 
,000,  and  a  balf  Interest  in  the  remainder, 
te  proportion  was  accepted,  but  the  imde 
ortly  traded  his  farm  for  one  of  SO  acres, 
e  title  to  whidi  he  took  in  blma^  and 
i  nephew,  and  the  arrangement  was  modi- 
d  accor^ngly;  the  understanding  being 
it  the  uncle  diould  be  fumlslied  with  a 
me  during  his  llfeUme,  and  should  leave 
I  property  by  will  to  bis  n^hew.  XUs 
reement  was  acted  upon  for  a  year  and 
ree  or  four  months.  In  Mardi,  1013,  the 
phew  and  his  wife  moved  to  the  farm,  he 
.ving  a  iwsitlon  where  he  was  earning  f  70 
nonth,  and  she  giving  up  a  mlllln«7  busi- 
18  in  which  die  was  making  from  $500  to 
M)  a  year.  The  fiirm  was  operated  in  1913 
a  loss,  and  $800  of  the  uncle's  money  and 
ne  of  the  nephew's  was  expended  without 
urn  except  as  a  living  for  the  family  was 
>vlded.  In  the  fall  of  1918  tbey  moved 
the  nephew's  old  h<«ne,  where  he  resumed 
former  employment.  In  the  Bnmm»  of 
.4  disagreements  arose  as  a  result  of 
Ich  the  unele  no  loiter  Hved  with  hla 
>bew  and  his  wife,  and  the  ccn^ract  was 
arded  as  at  an  end.  The  nncle  brou^t 
action  to  qnlet  his  title  to  the  farm  and 
8  given  a  Judgment  as  asked.  The  nephew 
1  niece  appeal.  They  concede  tliat  the 
Ft  was  Justified  In  restoring  to  the  plain- 


m 

tut  the  title  to  the  farm,  Inaamncb  as  the 
further  carrying  out  of  the  contract  had  be- 
come intpmctlcable.  But  tb«r  Insist  that 
upon  equitable  principles  some  cwnp^satlgp 
should  have  been  provided  for  what  they 
had  already  dtme  under  it- 

The  findings  fact  made  by  the  trial 
court  are  not  challenged.  In  addition  to  the 
matters  already  stated  they  show  that  the 
disturbance  which  made  it  out  of  the  ques- 
tion for  the  three  persons  concerned  to  live 
together  in  one  home  was  probably  charge- 
able as  much  to  one  of  the  parties  as  to  thp 
other,  and  that  fma  S^itebiber,  1014,  they 
all  seemed  to  consider  the  contract  at  an 
end,  and  tbelr  trouble  arose  over  the  qnes* 
tlon  as  to  how  the  matter  should  be  settied : 
that  the  defendants  on  their  return  to  their 
home  were  in  about  tiie  same  condition  finan- 
cially as  when  they  left  it,  while  during  the 
residence  on  the  farm  the  plaintiff  had  ex- 
pended about  4800,  of  a  part  of  whidi,  how- 
ever, he  had  the  personal  benefit ;  and  that 
the  farm,  la  worth  ttom  94,800  to  $5,200,  and 
Is  incumbered  for  about  $2,100. 

Where  a  contract  of  the  general  character 
of  that  here  involved  is  acted  upon  for  a 
considoable  period,  tite  party  who  has  ex- 
pended time,  dtort  and  mon^  in  caring  for 
the  other  is  generally  held  to  be  entitled  in 
equity  to  some  oxnpensation  upon  a  resds- 
^n,  even  if  his  own  mtsconduct  is  responsi- 
ble for  agreemmt  not  belng^  folly  car- 
ried oat  Holland  v.  Holland,  97  San.  169^ 
166  Pac.  6 ;  EUmnKMu  7.  Sbatet^  98  Kan.  T2S, 
160  Pac.  109. 

Ordinarily  the  Judgment  of  the  trial  court 
la  practiealty  final  as  to  the  baais  upon  wtddi 
the  rights  of  the  parties  are  to  be  adjusted 
In  such  a  rttnation  as  that  here  iweaented. 
But  In  this  Instance  the  flwd^^gi  of  fact  are 
so. full  that  tide  court  has  substantially  an 
equal  opportunity  to  wly  to  thwu  the  legal 
and  equitable  prindiOeB  wh^A  it  regards  as 
controlling.  The  contract  was  substantially 
that  the  nephew  Should  live  with  and  care 
for  his  nndfi  until  his  death,  and  should  re- 
ceive the  farm  in  return  for  so  doing.  He 
did  live  with  bim  and  care  for  him  for  a 
year  and  tbsee  or  four  months.  Then  the 
contract  waa  abandoned  for  reasons  not 
chargeable  to  one  party  more  than  to  the  oth- 
er. We  think  the  n^Aew  should  receive 
BOmrthins  in  return  for  the  services  he  roi- 
dered  while  the  contract  was  In  force,  and 
that  a  natural  vray  of  fixing  the  amount  Is 
to  c(»npare  what  he  actually  did  with  what 
be  would  have  beat  required  to  do  to  earn 
the  reward  promised  for  the  full  perform- 
ance of  the  agreonwt.  If  he  bad  cared  fbr 
his  uBxHe  until  his  deatii,  he  vrould  have  re- 
ceired  land  vrorth  between  $2,700  and  $3,100 
over  the  lncumbraDC&  He  cared  for  him 
for  a  yrar  and  three  or  four  months.  At  the 
time  the  contract  was  abandoned  the  unde 
was  about  73  years  old,  and  his  expectancy 
of  life  was  about  7  years.  The  n^hew  had 
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therefore  presnmably  accomplished  from  one- 
sixth  to  ooe-seventh  of  his  allotted  task.  We 
think  that  f4G0  la  a  fair  estimate  of  what 
he  ought  to  receive. 

The  Jadgment  Is  modified  by  glvtog  the  de- 
fendant a  lien  for  that  amount  on  the  farm, 
payable  at  the  death  of  the  plalntlit.  AU 
the  Justices  concurring. 


STATE  V.  LAKE  et  ai   (No.  20766.) 

<SDpreme  Ooart  <a  Kansas.    No?.  11,  1916. 
Behearlns  Denied  Dec  IS,  1916.) 

(SvUabua  by  Oe  Govrt,) 

JURT  C=9l36(6)— CHAIXENOKS—NmCBHS. 

Notwithstanding  that,  where  two  defendants 
are  jointly  tried  for  felony,  each  is  entitled  to 
six  peremptoiT  diallenges,  yet  if  after  each  of 
the  three  cfaauenges  allowed  the  fltate  is  exerdi- 
ed  (or  waived)  they  coUectiTely  excuse  two  Ju- 
rors, and  make  no  offer  to  diallenge  others  un- 
til all  of  the  state's  diallenges  are  exhausted, 
they  cannot  then  daim  tlw  right  to  excuse  three 
additional  jnrors  apiece.  > 

[Ed.  Note^For  other  eases,  see  Jnrr,  Cent. 
DiTli  612.  618;  Dec  Dig.  «=»186(6)J 

Appeal  from  District  Court,  CJowley 
County. 

Frank  Lake  and  another  were  convicted 
of  burglary  In  the  third  degree,  and  de- 
fendant Walter  Jones  appeals.  Affirmed. 

J.  B.  Torrance  and  O.  W.  Torrance,  both 
of  Wlnfleld,  for  appellant.  S.  M.  Brewster, 
Atty.  G^,  and  James  A.  McDennott,  of 
Wlnfleld,  for  the  State. 

liASON,  J.  Frank  Lake  and  Walter 
Jones  were  cwvicted  of  burglary  in  the  third 
degn^,  and  the  latter  appeals. 

A  general  objection  is  made  to  the  In- 
formation, but  we  find  It  to  be  sufficient. 
The  instructions  are  also  criticized,  but  we 
think  they  fairly  presented  the  Issues.  The 
Jury  were  told  that  the  penalty  was  Im- 
prisonment in  the  penitentiary  for  not  less 
than  one  nor  more  than  five  years.  It  is 
contended  that  this  statement  was  inaccu- 
rate because  the  statute  (Gen.  Stat  1909,  I 
2669)  fixes  no  minimum.  A  minimum  of  one 
year  however  Is  provided  elsewhere.  Gen. 
Stat  1909,  9  2791. 

A  reversal  is  asked  on  the  ground  that  the 
defendants  were  allowed  but  six  peremptory 
dtiallei^eB  between  them;  while  each  was 
entitled  to  that  number  individually.  The 
statute  which  provides  that  the  defendant 
in  an  ordinary  felony  ease  shall  be  entitled 
to  six  peremptory  challenges  and  the  state 
to  half  that  number  has  been  held  to  mean 
that  where  two  defendants  are  tried  to- 
gether each  may  exercise  six  diallesiges,  the 
state  having  but  three  altogether.  State  v. 
Stokley,  68  Kan.  881,  128  Pac.  189.  The 
opinion  in  the  case  cited  contains  an  Intima- 
tion that,  if  several  defHidants  Join  In  a 
<^llenge,  this  may  operate  to  reduce  by 


one  the  number  of  diallenges  remaining  to 
each.  Hie  question  whether  a  chaltoigg 
Jointly  exercised  has  that  effect  Is  definite 
:  presented  here^  The  record  diows  that  aft- 
er 12  Jnrors  had  been  passed  for  caose  the 
Judge  called  upon  the  state  to  exercise  Its 
first  peremptory  chaUenge,  It  waived  It. 
The  Judge  then  said,  "First,  for  the  detaid- 
ants,"  and  an  attorn^  who  r^resented 
both  defendants  cibaUenged  a  Juror.  The 
vacancy  thus  created  having  bem  filled,  tba 
Judge  continued,  "Second,  for  the  defend- 
ants." The  defendants'  attorney  excused  an- 
other Juror.  The  state  was  then  called  upoo 
for  its  second  diaUenge,  whldi  waa  waived, 
and  this  course  was  followed  until  six  chal- 
lenges had  beat  made  by  tlie  attomoy  for 
the  detoidanta,  who  consulted  wltti  each  of 
them  several  times  during  the  process.  Hie 
court  Uien  ordered  tlie  Jury  to  be  sworn  to 
try  the  casa  The  defendants'  attonugp  tboa 
demanded  the  right  to  excose  additlanal  Ju- 
rors, whldi.was  dolled. 

While  each  of  several  defendants  on  trial 
together  Is  entitled  to  select  six  Jurors  to  be 
peremptorily  excused,  there  Is  no  reason 
why  they  should  not  unite  In  the  selection 
of  any  one  or  more  them  If  they  should 
choose  to  do  BO.  And  trom  the  proceedings 
already  narrated  the  def^dants  In  this  case 
must  be  deemed  to  have  pursued  that  course. 
They  were  in  each  Instance  called  upoa  to 
exercise  a  challenge  collectively,  and  did  so. 
If  they  had  asked  to  make  their  challenges 
individually,  they  would  have  been  within 
their  legal  rights,  and  their  request  would 
doubtless  have  been  granted.  Their  failure 
to  do  so  fairly  Implied  an  aojulescence  in 
the  treatment  of  each  challenge  as  jointly 
made.  The  rule  thus  enforced  against  the 
defendants  is  not  merely  a  technical  one, 
but  is  supported  by  a  sound  reason.  The 
Civil  Code  requires  peremptory  challenges  to 
be  exercised  by  the  plaintiff  and  defeodant 
alternately,  each  having  an  equal  number, 
the  former  challeaglug  first  Code  Civ. 
Proc.  I  283  (Gen.  St.  1909,  |  6877).  The 
Criminal  Code  follows  the  same  rule,  in  the 
absence  of  a  different  provision  (Code  Crim. 
Proc.  S  208  [Gen.  St  1909,  |  6784]).  but  the 
fact  that  the  prosecution  has  but  half  the 
number  of  challenges  allowed  the  defendant 
requires  the  latter  to  exercise  two  chal- 
lenges after  each  one  exercised  by  the  state. 
It  was  therefore  lncumt>ent  upon  the  de- 
fendants in  this  case,  it  they  desired  to 
excuse  twelve  Jurors  altogether,  to  prefer 
two  challenges  eacb,  immediately  after  the 
state  had  exercised  (or  waived)  one  ot  its 
challenges.  If  the  defendants  were  to  be 
allowed  to  exercise  six  challenges  while  the 
state  was  using  up  its  entire  allotment  and 
could  then  excuse  six  more  Jurymen,  six  new 
men  would  be  added  to  the  pand,  no  one  oC 
whom  could  be  challmged  by  the  state  oth- 
erwise than  fov  cause.  Sudi  a  disadvantsge 
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to  the  prosccptloa  1b  not  required  by  0» 
statute. 

Tlie  Jodginait  ii  afflmiecL  All  tbe  Justtoes 
coAcurrbut 


WIDDMAN  T.  FAITRE  et  aL  (Na  20606.) 
(Snpreme  Oourt  of  Kansas.   March  10,  1017.) 

(ByUabua  iy  th«  Court.) 

1.  Trui.  ^ssO^T-BuuHa  oir  BTzmrcB—OB- 
jwcnov. 

It  Is  not  error  to  overrule  a  motion  to  strike 
out  evidence  when  the  objection  to  it  not  diM- 
closed  and  when  its  improprlet;  or  Insufflciency 
is  not  ^)parent. 

[Ed.  Note.— For  other  esses,  see  Trial.  Oent 
Diff.  I  247.] 

2.  Afpeai.  jlhd  EIbbob  «8!»1010(1)— QtnwnoNS 

or  FaOT— COKOLUSIVEKBBS. 

Bule  followed  that  where  qnestioDs  of  fact 
hare  been  determined  by  the  trial  court  apoD 
sabstantial  and  competent  evidence,  such  detei^ 
mination  i9  conclnsire  on  appeal. 

[Ed.  Note^Fw  o^ier  cases,  see  Appeal  and 
Erot,  Gent.  Dig.  U  8079^8081J 

3.  Xssun  ARD  BvnnmcB. 

The  doctrine  of  estoppel  cannot  ba  lirrcriked 
to  settle  the  ownership  of  a  hedge  fence  when 
the  issues  of  fact  raised  hj  the  parties  are  so 
determined  by  the  evidence  and  the  flndincB  of 
the  court  as  to  preclude  the  operation  «  es- 
toppel 

4.  BOUKDABDES    igl  Jlll0(3>— LOQAIIOW— EgPGg- 
PBL. 

Before  the  doctrine  of  estoppel  can  be  In- 
voked to  settle  a  boundary  lino  or  the  owner- 
ship of  a  fence  as  a  boundary  line,  It  must 
first  be  established  that  the  parties  hare  reoof- 
nixed  the  boundary  line,  or  recognized  the  fttice 
as  the  division  line,  and  when  the  facts  are  re- 
solved to  the  coatxtiy,  the  doctrine  of  estoppel 
cannot  op»ate. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent.  Dig.  f  282.] 

6^  BTiraHOB  cs»S88— Weioht  or  Stidkkcb. 

Doty  o<  trial  court  or  jury  in  determining 
the  facts  from  conOictlng  testimony  discussed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Die.  {  2437;  Witnesses.  Cent.  Dig.  | 
1164.] 

0.  AoJOINina  liANDOWNIIBB  —  Tbees  — 

PaO  PIETY. 

Where  a  person  has  planted  hedge  trees  mi 
Imt  own  land  and  cultivated  and  cared  for 
tiiem,  tbv  are  her  property;  and,  although  they 
are  growing  near  the  boundary  line  of  a  nei£^- 
bor,  Buch  neighbor  has  no  property  in  them,  and 
unuas  the  trees  are  doiuk  him  an  iDjury»  he 
may  be  enjoined  from  meddling  with  them. 

[Bd.  Note.— For  other  oues.  see  Adjoining 
Landowners.  Oent.  Dig.  H  4&-4&] 

7.  Appbal  and  EBBoa  ^801— Fdbthkb  TB8- 

TIMONT  IH  Sup  HEME  COUBT— StATUTX. 

Certain  constitutional  limitations  of  the 
weape  ot  section  580  of  the  Civil  Code  (Gen. 
SC.  lOOe,  {  em)  discussed. 

[Bd.  Note>— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8626.1 

Aroeal  £rom  District  Oourt,  day  County. 

Action  for  an  InJunctloD  by  Eugenie  Wide* 
man  against  Adrian  h.  Falvre  and  another. 
Jodgment  tor  plaintiff,  and  defendanta  aih 
peaL  Affirmed. 


B.  0.  fimier  and  F.  B.  Dawes,  both  ot  Claj 
Center,  for  appellants.  F.  L.  WUUama  and 
J.  Jj.  Hogin,  both  of  Olay  Center,  for  appellee. 

DAWSON,  J.  This  lawsuit  grows  out  of  a 
controversy  between  neighboring  landowners 
over  a  hedge  fence.  Aboat  1876  tbe  lAaintlfC, 
Eugttiie  Wideman,  with  tbe  aid  of  her  chil- 
dren and  a  neighbor  planted  a  hedge  fence 
160  rods  Umg,  east  and  west,  near  tbe  sur- 
Une  between  ber  land  and  tbe  defend- 
anta' land  wUch  botmded  bers  aa  the  north. 
The  hedgerow  was  planted  In  a  plowed  far- 
row about  one  foot  sontb  of  a  dlrert  line  be- 
tween the  comer  atonea  whldi  bad  been  set  by 
goremment  aurveytws  some  years  prior  there- 
ta  Hius  the  hedgerow  was  entlrdy  oa  pUdn- 
tifTs  land.  The  plaintiff  and  her  chUdm 
cultivated  the  hedge  until  It  attained  suffi- 
cient growth  to  care  tor  itself,  lliereafter 
she  cut  tiie  weeda  on  tbe  aoutb  side  ot  it,  and 
tlie  defendants  cut  tba  weeds  on  the  north 
side.  About  1S83  or  1884.  tbe  hedge  being 
insuffldent  to  turn  live  stock,  tbe  plaintiff 
and  def^tdanta  placed  two  strands  of  wire 
and  fence  posts  in  the  hedgerow,  the  plain- 
tiff placing  the  wire  and  poats  for  80  rods  in 
tbe  easterly  half  of  tbe  hedge,  and  tbe  de- 
fendanta doing  likewise  in  the  westerly  bait  ^ 
of  tile  hedge  tor  80  rods.  Hie  bedge  was' 
never  cut  or  laid,  but  permitted  to  grow  into 
trees,  and  in  Janoary.  1916.  tbe  plaintiff  com- 
menced at  tbe  west  end  of  the  hedgerow  to 
cot  down  the  hedge  trees.  Thereupon  the 
defendants  likewise  began  to  cut  down  the 
hedge  trees,  beginning  at  the  middle  ot  the 
half  mile  of  It  and  working  westward. 
Hence  this  lawsuit  The  plaintiff  prayed  for 
damages  for  the  value  ot  tiie  hedge  trees  cut 
down  and  converted  by  defendants  and  for  an 
injxmctlon.  The  defendant,  Adrian  Falvre, 
disclaimed,  and  Lester  Falvre  answered  that 
the  hedge  fence  was  on  the  dividing  line  be- 
tween plaintiff's  and  defendants'  land,  that 
the  hedge  fence  was  planted  about  1882  by 
plaintiff  and  himself,  she  tumlsblog  the 
plants  and  he  doing  the  plowing  and  assist- 
ing In  setting  them  out ;  that  he  and  plain- 
tiff both  cnltivated  the  hedgerow.  He  further 
alleged : 

'That  at  the  time  said  hedge  plants  were 
set  out  it  was  mutually  agreed  and  understood 
by  and  between  the  plaintiff  and  this  answeriiur 
defendant  that  when  the  hedge  was  set  out  » 
was  to  be  the  line  fence  separating  plaintiff's 
and  this  answering  defendant's  fence.  That 
said  hedge  fence  was  set  -out  about  the  year 
1882  or  188S,  and  has  remained  on  the  line  be- 
tween said  farms  ever  since.  That  for  more 
than  80  years  the  plaintiff,  as  well  as  the  de- 
fendant, has  treated  the  fence  as  ap<»i  the  line. 
Hist  during  all  that  time  she  has  aaquieaced  in 
and  governed  herself  according  to  said  i>arol 
agreement.  That  in  law  and  equity  and  in  good 
consdence,  die  is  now  estopped  from  claiming 
tiiat  said  hedge  is  not  sttiu^  ttp<m  tbe  tme 
Une  asparatins  the  ^ainttffs  and  tlila  answ^ 
ing  defendant^  farm." 

The  trial  court  made  special  findings,  and 
found  all  the  material  Issues  in  favor  of 
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plaintiff,  and  enj(^ed  the  defendants  from 
farther  meddling  with  the  hedge  trees. 

Yarions  errors  are  assigned  whl<^  will  be 
noted  in  the  order  of  their  presentation. 
■  [1]  The  first  of  these  relates  to  the  testimo- 
ny  of  a  witness  touching  the  value  of  the 
hedge  trees  cut  down  by  defendanta  Since 
tbe  total  amount  recovered  by  plaintiff  on  this 
account  was  only  $66,  there  la  some  question 
about  the  propriety  of  its  review  here,  our 
jurisdiction  on  mere  recoveries  of  money  be- 
ing limited  to  sums  exceeding  $100.  Civ. 
Code,  S  586  (Gen.  St.  1909.  {  6181).  But. 
laying  tliat  aside,  the  objectton  below  was 
thus  stated: 

Counsel  for  Defendants:  "Now,  If  the  court 
please,  wa  move  to  strike  out  the  witness'  testi- 
mony about  there  being  $100  damage  done." 

The  Court:  "The  motion  to  strike  out  will  be 
overruled." 

This  general  objection  did  not  disclose 
any  reason  for  the  motion  to  strike  out  the 
testimony,  and  no  Impropriety  or  Insufficiency 
was  apparent  in  the  evidence  objected  to. 
The  motion  was  therefore  properly  overruled. 
Prof.  Wlgmore  well  says: 

"The  cardinal  principle  (do  sooner  repeated 
by  courts  than  it  is  forgotten  by  counsel)  is 
that  a  general  objectl(m.  If  oveiruled,  cannot 
avail."  1  Wigmore  on  EMdence,  67»  cdting 
casea. 

It  Is  next  contended  tliat: 

"There  is  not  a  syllable  of  evidence  •  •  • 
showing  that  Bugenie  Widenuu  instructed  one 
James  ilodgina  •  «  •  that  be  should  run 
the  furrow  one  foot  or  any  distance  whatever 
south  of  the  monument  stone,"  etc 

Hodglns  was  the  neighbor  who  helped  Mrs. 
Wldeman  and  her  children  to  set  out  the 
hedge  plants.  He  plowed  the  furrow.  It  la 
true,  as  defendants  contend,  that  there  Is 
no  evidence  that  Mrs.  Wideman  Instructed 
him  about  how  the  work  should  be  performed 
or  where  It  should  be  performed.  These  peo- 
ple were  farmers.  When  their  nelghliors  turn 
In  to  help  them  with  farm  work,  It  Is  not  com- 
mon, Indeed  it  would  be  extraordinary,  for 
the  party  receiving  this  neighborly  assistance, 
with  or  without  payment  therefor,  to  Issue 
Instructions  like  a  train  dispatcher  to  a  train 
crew,  or  the  manager  of  a  large  business  to 
his  employes.  Country  folks  would  consider 
such  formality  as  rank  affectation.  The  trial 
court's  use  of  the  word  was  merely  part  of 
the  text  of  Its  finding  that  the  furrow  was 
plowed  by  Neighbor  Hodglns  about  a  foot 
from  and  within  Mrs.  Wldeman's  boundary 
line,  agreeable  to  her  wishes.  There  was  no 
lack  of  evidence  to  that  effect.  Defendants' 
contention  on  this  point  la  hypercritical  and 
ladts  substantial  merit 

[2]  The  next  contenti<Hi  Is  that  the  evi- 
dence shows  that  the  hedge  waa  planted  on 
the  true  line  Iwtweei  tbe  lands  of  plaintiff 
and  defradants.  Tbere  being  wome  evidence 
,to  support  the  trial  court's  findings  that  It 
was  planted  about  a  foot  south  of  the  true 
line,  that  pr<q>osltl<»i  Is  oonduded.'  Union 
Fac.  B^.  Co.  T.  Coldw«iU,  6  Kan.  82;  Hmm^ 


rer  investment  Co.,  98  Kan.  280,  1S8  Paa 
42.  The  same  rule  forecloses  the  questloa 
whether  Mrs.  Wldeman  and  her  children  and 
her  neighbor  planted  the  hedge  about  1876  or 
whether  Mrs.  Wldeman  and  the  defendant 
Lester  Falvre  jolnUy  planted  It  atraut  1882, 
and  similarly  disposes  of  the  question  wheth- 
er there  was  an  understanding  and  agree- 
ment between  Falvre  and  Mrs.  Wldeman 
about  the  hedge  or  for  a  dlvtston  of  it 

[3, 4]  The  doctrine  of  estoppel  Is  next  In- 
voked, on  the  ground  that  the  parties  treated 
the  hedge  fence  as  a  division  line  for  over 
30  year?.  That  doctrine  is  sound  and  well 
supported  by  acthoritlea  (Tarpenning  v.  Can- 
non, 28  Kan.  666) ;  but  the  findings  of  fact 
based  upoa  the  Isaoee  which  the  parties 
sought  to  snbmlt,  and  which  negative  the  de- 
fendants' contention  that  the  parties  treated 
the  hedge  as  a  division  fence,  or  that  there 
was  any  parol  agreoomt  thereto  or  acquies- 
cence therein,  preclude  Its  operation  here. 

[S]  Goonsel  for  defendants  proponnd  this 
query: 

"Mrs.  Wldeman  saya  she  entered  into  no  con- 
tract in  regard  to  the  fence;  the  defendant  says 
she  did;  what  shall  the  court  do?" 

That  Is  easily  answered.  The  trial  court 
or  Jury  shall  determine  from  the  appearance 
and  demeanor  ot  the  witnesses  their  appaiv 
ent  candor  or  ladt  of  candor,  their  opportuni- 
ties for  knowing  the  facts  about  which  ttiey 
testify,  and  shall  weigh  th^  motives  and 
their  Interest  in  the  result,  and  may  dis- 
count the  ImpnAntae,  or  Ignore  the  evUlcsioe 
of  one  who  Is  seemingly  living  ftilse  testi- 
mony, and  the  trial  court  or  Jury  may  and 
should  consider  all  the  surrounding  drcam- 
Btances,  and  th«eiu>(m  oonsdentlously  but 
courageously  find  for  the  party  producing  the 
more  credible  and  preponderating  evidence 
and  against  tbe  party  who  Is  probably  lying 
or  mistaken  In  what  he  says.  When  this  is 
done,  courts  of  appeal  adopt  tbe  result  with- 
out question  as  a  oondnsive  ascertainment 
of  tbe  Issues  ot  fact  Underwood  v.  Fosha, 
96  Kaa  240,  242,  160  Pac.  571 ;  Ftttman  Co. 
V.  Hayes,  96  Kan.  27S,  277, 167  Pac.  1193. 

[1]  If  the  hedge  trees  were  planted  on  tbe 
true  botmdary  line  or  on  a  line  adopted  or 
acquiesced  In  as  the  division  line,  they  would 
derive  their  growth  and  sustenance  ttonx  the 
lands  of  both  adjoining  landawnera,  and  each 
would  be  entitled  to  a  share  of  the  hedge 
timber  as  tenants  In  common  (1  B.  C.  L.  401), 
but  t^s  .would  be  wholly  apart  from  the 
question  of  the  utility  of  the  hedge  trees 
as  a  fence.  Griffith  v.  Oarrothers,  86  Kan. 
93,  110  Pac  648.  But  since  the  hedge  trees 
were  exclusively  on  the  land  ot  Mrs.  Wlde- 
man, and  were  planted  and  cared  for  by  her, 
they  were  her'  property,  with  which  the  de- 
fendants had  no  right  to  meddle,  unless  upon 
the  ground  that  the  trees  were  a  nuisance. 

"A  prnou  who  has  planted  trees  oo  bis  own 
side  of  a  division  fence,  the .  fence  being  let 
and  tiie  trees  planted  by  the  Jcdnt  action  and 
co-overat^  of  the  adjacent  owner,  1^  was 
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Ub  KRmtor.  liu  a.  riibt,  u  against  the  gran- 
tees of  such  neighborbg  owner,  to  remove  tbe 
trees,  whether' Bucb  location  and  planting  would 
or  would  not  have  created  an  estoppd  a«  to  the 
title  to  die  land  where  they  were  ndanted." 
Beed  t.  DniJn.  29  Mich.  222,  S;l. 

"A  tree  growing  near  a  bounder;  line,  bo 
that  its  roots  extend  on  ea<A  side,  is,  it  seems, 
wholl;  the  propertr  of  him  on  whose  land  tiie 
tnmk  8taji«B.''  Dubois  v.  Beaver^  25  N.  T. 
123,  82  Am.  Dec.  326,  SyL 

"It  seems  that  a  tree  and  its  product  is  tbe 
sole  property  of  him  on  ^ose  land  it  Is  situat- 
ed, and  its  location  and  property  should  be  deter- 
mined by  the  position  of  the  trunk  or  body  of 
the  tree  above  the  soil,  rather  than  by  the  roots 
within  Of  brAu^ea  above  it"  Skinner  f.  Wild- 
er. 38  Yt  1S6^  88  Am.  Dec.  646,  SyL 

See,  also,  1  R.  O.  L.  400;  H  R-  O.  L.  909. 
In  1  GorpQS  Juris,  1282,  It  Is  said : 
"In  spite  of  aome  confusion  among  the  older 
authorines  as  to  the  ownership  of  a  tree  stand- 
ing whoHy  oo  the  land  of  one  owner,  when  its 
roots  extended  into  the  land  of  another,  it  is 
now  the  generally  adopted  view,  both  in  this 
eountry  and  in  England,  iMt  the  ownership  of 
a  tree  nnder  sneh  circumstances  Is  in  hbn  In 
whose  land  the  tree  standa." 

[7] 'Tbe  defendants  present  to  this  court 
certain  photographs  showing' bedge  stumps, 
a  blueprint  purporting  to  shov  that  tbe 
hedgerow  is  on  tha  dfifendianta*  land  and  not 
ca  the  plalatflTs,  and  produce  an  affidavit 
of  the  county  surveyor  who  made  these  ptaoto- 
graphs  and  tbe  blueprint  The  affidavit  nar- 
rates that  the  goremmait  stones  .whldi  were 
of  sandstone  cannot  be  found,  that  the  stones 
wblcb  he  did  find  are  limestone,  etc.  CSounsel 
for  tbe  plaintiff  more  to  strike  tbeae  pboto- 
grapba,  blueprint,  and  affidavit  from  the 
flies,  since  tbey  are  no  part  of  tbe  record, 
nor  were  they  presented  to  or  considered  by 
the  trial  court  Defendants  cite  section  580 
of  tbe  Civil  Code  (Gen.  St  1909,  i  «175)  as 
authorizing  tbls  practice.  It  would  seem  that 
tbe  scope  and  limitations  of  section  580  of 
the  Code  have  been  sufficiently  explained  to 
the  profession  to  need  no  discussion  here; 
but  it  may  be  repeated  that  tbe  scope  of  that 
sectlott  cannot  constitutionally  eztrad  to  in- 
clude what  would  be  mere  cumulative  evi- 
dence, nor  evidence  which  it  wonld  be  pos- 
sible to  controvert  or  dispute  In  the  trial 
court,  nor  concerning  tbe  effect  of  which 
there  might  he  differences  of  opinion,  or 
from  which  dlfCerwit  conclusions  could  pos- 
sibly be  dr&wn.  This  court  has  Jurisdiction 
of  a  cause  In  one  of  two  ways,  by  an  Invoca- 
tion of  its  original  constitutional  Jurisdiction 
In  mandamus,  quo  warranto  or  habeas  corpus, 
or  through  its  appellate  Jurisdiction  where 
It  reviews  alleged  errors  of  trial  courts. 
In  tbe  former,  «e  may  glean  the  facts' with 
the  same  freedom  and  llherallty  accorded  to 
all  trial  courts.  In  the  latter,  when  we  alt 
to  review  the  work  at  a  trial  court,  we  are 
limited  to  the  record  made  In  that  court; 
and  there  would  never  be  an  end  of  litigation 
if  first  one  party  and  then  titie  other  were 
permitted  to  pile  up  further  evidence  In  the 
appellate  court  which  was  never  submitted 


to  the  trial  court  or  jury.  The  Supreme 
Court's  jurisdlctioa  Is  Invariably  and  exclu- 
aiyely  original  or  appellate.  There  Is  never 
a  confusion  or  blending  of  both.  Hpss  v, 
Conway,  83  Kan.  246,  144  Pac  205;  Robin-, 
son  V.  Railway  Co.,  96  Kan.  137,  144,  145,  150 
Pac.  636;  Haseltlne  v.  Nuss,  97  Kan.  228. 
231,  165  Pac.  55;  Doty  v.  Sh^ard,  98  Kan. 
309,  312,  158  Pac.  1 ;  Glrten  v.  Zinc  Co.,  93 
Kan.  405,  408, 158  Pac.  33. 

This  disposes  of  all  the  errors  urged  by 
defendant;  and,  since  nothing  prejudicial 
appears  whereby  the  result  in  tbe  trial  court 
can  be  disturbed,  the  Judgment  must  be  af- 
firmed.  AU  the  Justices  concurring. 


STUCKBY  V.  IBWIN  et  ox.    (No.  20478.) 
(Supreme  Court  of  Kansas.    March  10,  1917.) 

1.  TbUL  «S>141— DXBEOmfO  YSEDIOP— XiAOK 
OV  EVIDBHOB. 

Where  two  parties  are  Jointly  sued  on  a  note 
and  on  an  account  end  tbe  evidence  shows  that 
both  parties  signed  the  note,  but  there  is  no  evi- 
dence to  show  any  liability  of  one  of  the  parties 
on  tbe  account,  the  court  should  instruct  the 
jury  that  the  party  against  whom  no  evidence 
has  been  introduce  on  the  account  is  not  lia- 
ble thereon. 

[Gd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  836.] 

2.  AniassioR  and  Exclvskw  ov  Bvidbnoe. 

The  evidence  has  bean  examined.  <  Thwe  was 
ne  error  committed  in  tbe.adndsalon  nor  in  the 

exclusion  of  evidence. 

8.  Tblu.  <$=»260(l)  —  Requestbd  IirsTBiro- 

TiONB— Given  Instbuction^s. 
The  instructions  given  and  tiiose  ntinested 
have  been  examined.  Other  than  aa  Indioated  in 
section  I  of  this  syllahnSi  there  was  no  error  in 
the  instructions  given  nor  In  refusing  to  give 
those  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  i  651.] 

Appeal  from   District  Court,  caierokee 

County. 

Action  by  Henry  Stuckey  against  W.  D.  Ir- 
win and  Elsie  Irwin.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed  as  to 
defendant  W.  D.  Irwin,  and  reversed  as  to 
defendaat  Elnle  Irwin,  and  a  new  trial  di- 
rected as  to  her. 

M.  B.  livelr,  of  Webb  City,  Mo.,  and  Fred 
A.  Walker,  of  Weir,  for  appellants.  Charles 
Stephens  and  B.  M.  Tracewell,  both  of  Co- 
lumbus, for  appellee. 

MARSHALL,  J.  The  defen^dants  aiqpeal 
from  a  Judgment  against  them  rendered  on  a 
promissory  npte  and  oia  an  account  The  ac- 
tion was  commenced  before  a  Justice  of  the 
peace.  The  plalntlfrs  blU  of  particulars  al- 
lied that  there  was  due  the  plaintiff  $130 
and  Interest  on  a  promissory  note  signed  by 
tbe  defendants,  and  $152.7^  on  an  account 
A  Joint  answer  was  ffied  by  the  defendants, 
in  which  they  denied  all  the  allegations  of 
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the  plalntUTs  bill  of  partlcnlars,  and  alleged 
that  the  note  was  to  be  pafd  b7  labor  to  be 
performed  by  W.  D.  Irwin,  and  that  the  note 
had  been  paid  by  the  performance  of  snch 
labor.  Afi  a  connterclalm,  the  defendants,  al- 
leged that  there  was  doe  from  the  plalntUT 
to  the  defendant  W.  D.  Irwin  $249.60  for  la- 
bor that  had  been  performed  by  Mm  for  the 
plaintiff.  The  canse  waa  tried  by  a  Jury,  and 
a  verdict  returned,  and  Judgment  rendered 
thereon  against  both  defendants  for  f  148. 

[1]  1-  The  defendants  contend  that  no 
Judgment  should  have  been  rendered  against 
Elsie  Irwin  on  any  part  of  the  account  set 
out  In  the  plaintiff's  bill  of  particulars.  W. 
D.  Irwin  and  El^  Irwin  were  husband  and 
wife.  There  was  no  evidence  whatever  to 
show  that  Mrs.  Irwin  had,  in  any  way,  coa- 
tracted  or  agreed  to  pay  for  any  of  the  Items 
named  in  the  account ;  and  there  was  no  evi- 
dence whatever  that  traded  to  show  that  she 
wu  In  any  way  liable  to  tlie  ptalntUC  aa  any 
of  those  items.  The  defendants  reqneflted 
the  followlnK  instruction; 

"The  court  iuBtnicts  the  Jury  that  under  the 
law  and  evidence  in  tbis  case  year  verdict  must 
b«  for  the  defendant  Elsie  Irwin  on  the  account 
Bued  for  by  fdaintiff  in  this  cause." 

This  inatmction  was  refused,  and  no  simi- 
lar instruction  was  given.  On  the  other 
hand,  the  court  assumed,  In  the  instmctlons 
given,  that  Elsie  Irwin  was  liable  on  both  the 
note  and  the  Itons  of  the  acoonnt  In  the 
same  manner  and  to  the  same  extent  as  W. 
D.  Irwfn.  Elsie  Irwin  signed  the  note,  and 
there  was  no  question  about  her  liability  on 
It,  If  It  had  not  been  paid  in  the  manner  al- 
leged la  the  defendants'  answer.  Elsie  Ir- 
win waa  not  liable  to  the  plaintiff  oa  the 
items  of  the  account  set  out  In  his  hill  of 
portknilars,  and  the  court  dxndd  have  so 
instructed  the  jury. 

^niere  is  nothing  in  the  abstract  to  indicate 
what  portion  of  the  Judgment  was  rendA«d 
on  the  note,  or  what  portloD  was  rmdered  on 
the  account  It  is,  for  this  reason.  Impossi- 
ble to  determine  whether  or  not  any  Judg- 
ment should  have  been  rendered  against  Elsie 
Irwin.  This  compels  a  reversal  of  l^e  Judg- 
ment as  to  her. 

[2]  2.  The  d^endants  complain  of  error  In 
the  admission  and  in  the  ucdnsion  of  evi- 
dence. Each  of  these  complaints  has  been 
carefully  examined.  There  was  no  substan- 
tial error  in  the  admission  nor  in  the  ex<dQ- 
slmi  of  evidence. 

[t]  8.  Complaint  is  made  of  the  Instruc- 
tions given  by  the  court  and  of  the  refusal  of 
the  court  to  give  instructions  requested  by 
the  defendants.  Other  than  Uie  assumed  lia- 
bility of  the  defendant  Elsie  Irwin  on  the 
items  of  the  account  set  out  in  the  plalntttTs 
bill  of  particulars,  the  Instructions  given  cor- 
recUy  submitted  the  Issues  and  correctly  and 
fully  stated  the  law  governing  those  issues. 
It  was  therefore  not  necessary  for  the  court 


to  give  the  instructions  requested  by  Oie  de- 
fendants, other  than  the  me  coooemlng  0ie 
llabiUty  of  Elsie  Irwin. 

Other  errors  are  alibied.  These  have  llk^ 
wise  been  examined,  and  are  found  InsaA- 
dent  to  warrant  a  reversal  of  the  Judgment 
against  W.  D.  Irwin. 

The  Judgment  Is  afflrraed  as  to  the  defend- 
ant W.  D.  Irwin,  and  is  reversed  as  to  the 
defendant  Elsie  Irwin,  and  a  new  trial  la 
directed  as  to  her.  All  the  Justices  concur- 
ring. 


DATIS  T.  SIM  et  aL   (No.  2063S0 
(Supreme  Oouit  cf  Kansas.   March  10,  1917.) 

(Syllabtu  by  the  Court.) 

1.  Tbespabs  «=>20(8)  —  RiQBT  or  Actioh  — 
Possession. 

Rnle  followed  that  poBseaakHi  of  property 
under  claim  of  ownership  Is  snffidsnt  tlu«  t» 
maintain  an  action  agamat  a  wxuifldoer  for 
damages  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Txeqtass, 
C3ent  Dig.  |  88.; 

2.  Tbbsfass  ^20^  —  Bight  <a  AonOH  — 

OWNEBSHIF. 

Where  a  corporattoa  has  been  informally 
abandoned  or  dlsmdved  and  the  rights  of  cred- 
itors protected  and  the  corporate  property  ap- 
portioned and  .  allotted  to  the  sharehoIaeTB,  and 
the  corporation  authoriies  the  execution  and 
delivery  of  instruments  conveying  the  property 
:  in  accordance  therewith,  an  allottee  who  bad 
taken  possession  pursuant  thereto  may  maintain 
an  action  Ibr  damagea  to  the  proper^  thus  ap- 
portioned to  him,  ut^ugh  be  <Ud  not  reoelTe 
formal  conveyance  of  title  until  after  his  cause 
of  action  for  damages  accrued. 

[Ed.  Note. — For  othei;  cases,  see  Trespass, 
Cent.  Dig.  I  8a] 

8.  WlTNESeXS  «S>125— GiBCUlfSTAKTIAL  BVI- 
DKNCE— TkAKSAOTIONS  WITH  DxCEDSnT. 

Where  Code  <Xv.  Proe.  |  820  (Gen.  St. 
1009.  I  5914),  forbids  parol  evidence  of  trans- 
actions with  deceased  persons,  proof  of  such 
transactions  need  not  nil,  but  may  be  estab- 
lished by  drcnmstantlal  or  other  competrait  evi- 
dence. 

[Ed.  Note.— For  other  easa^  aae  Witnassus, 
Cent.  Dig.  |S  660,  662.] 

4.  Tbespabs  «=»20(8>— Tbespabs  to  Realtt— 
Right  of  Action— -Owkebship, 
A  father,  mother,  and  their  two  sons  were 
the  directors  of  a  corporation  and  the  exclusive 
shardioldem  of  its  stock.  The  miantes  of  their 
corporation  records  show  that  they  determined 
to  wind  up  the  corporate  business,  arrange  for 
tUe  payment  of  its  debts,  and  apportion  the  cor- 
porate property.  One  son  waa  allotted  120 
acres  of  the  corporate  property  and  entered  In- 
to possession.  The  father,  mother,  and  the  second 
son  were  jointly  allotted  the  remaining  three- 
fourths  of  the  property,  and. the  father,  as  pres- 
ident of  the  corporation,  was  autiiorixed  to  eze* 
cute  deeds  accordingly  and  to  convey  the  interest 
of  himself,  his  wife,  and  the  second  son  to  *^ch 
party  or  parties  as  they  shall  respectively  desig- 
nate.'* 'Ilie  minutes  «E  later  meetings,  partid- 
pated  in  by  the  father,  mother,  and  second  son, 
show  that  they  had  determined  to  have  their 
three-fourths  of  the  corporate  property  conveyed 
to  the  8on,and  he  had  taken  possession  pursuant 
thereto.  Before  formal  execution  oi  such  con- 
veyance the  proper^  was  damaged  by  a  flood 
caused  by  the  breaking  of  a  dam  negligentiy 
eonstmcted.  f  etd,  that  the  son,  thus  in  possea- 
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Bion  ^ai«r  claim  ot  owneraUp,  ud  in  wjoiUble 
ownership  In  fact,  can  maintain  an  action  for 
damagcfl  to  the  property. 

[Ed.  Note.— For  otlier  eases,  see  Trespass, 
Oent.  Dtff.  I  S&] 

5.  WAtnts  AND  WAXm  Oomunn  «aBl7800  — 

DauS  — lN«1»T  TO  RMFSBTZ  — IMUBB  AND 

Vabiakoe. 

Id  an  action  for  damages  caused  by  the 
breaking  of  a  dam  which  damaged  a  farm  and 
destrond  farm  pR^er^,  where  it  was  diarged 
that  the  dam  was  nepigwtly  constmeted  and 
insufficient  to  sostttin  the  pressure  of  the  wa- 
ters impounded  by  It,  It  is  not  a  material  vari- 
ance that  the  proof  showed  and  the  jnry  found 
that  the  water  flowed  over  the  dam,  softening 
and  dlsiategrattng  it,  before  tt  gave  way  and 
released  the  watos  whfdi  did  the  damage. 

[Ed.  Note.— For  other  coses,  see  Waters  and 
wSa  Oouneih  Oent.  DisrHSM-a47,  283.] 

Appeal  from  District  Ckmrt,  Sedgwick 

County. 

Action  by  C.  G.  Davla  against  Coler  L. 
Sim  and  others.  Judgment  for  plainUfiT,  and 
defendants  appeal.  Affirmed. 

H.  a  SluBS,  Dale,  Amldcm  &  Bnckland, 
Kos  Harris,  and  V.  Harris,  all  of  Wichita, 
lor  appeUanto.  Stanley,  Stanley  &  Hegler,  of 
Wldilta,  for  appdlee. 

DAWSON,  J.  The  plaintiff  recoTcred 
Judgmept  for  damages  to  his  farm  and  for 
loss  and  damage  to  his  personal  property 
caused  by  the  iHreaklng  of  a  dam  belonging 
to  defendants  and  the  consequent  releasing 
of  a  large  volume  of  waters  which  flooded 
his  property  ■  on  May  31,  1008.  For  some 
years  prior  thereto  the  defendants  had  main- 
tained a  dam  across  Clear  creefc  in  Afton 
township,  Sedgwick  county,  about  four  miles 
northwest  of  plaintiff's  farm.  The  dam  was 
about  800  feet  long,  57  feet  wide  at  the  bot- 
tom, and  8  feet  wide  at  the  top.  At  full  ca- 
pacity the  estimated  volume  of  waters  Im- 
pounded by  the  dam  was  about  6,SOO,000  cu- 
bic feet  There  was  an  unusual  and  extraor- 
dinary rainstorm  on  May  31, 1908.  and  some 
time  in  the  afternoon  the  water  rose  above 
the  levd  of  the  dam  and  began  to  flow  over 
and  around  it.  This  caused  the  earth  em- 
bankment, of  which  the  dam  was  largely 
composed,  to  soften  and  disintegrate,  ,and  a 
large  section  of  it  suddenly  gave  way,  and 
the  water  went  out  with  a  rush,  and,  follow- 
ing the  general  coiu^  of  the  creek,  It  swept 
over  a  large  part  of  plaintiff's  farm,  and 
drowned  a  large  niunber  of  bis  brood  sows, 
stock  hogs  and  pigs,  washed  out  100  acres 
of  growing  com.  destroyed  00  acres  of  al- 
folfa,  destroyed  and  washed  away  fata  fences 
and  creek  crossings,  damaged  and  destroy- 
ed his  farming  machinery,  washed  away  the 
surface  soil  of  tals  farm,  and  covered  his 
fields  with  dSbtls.  Plainurs  petition  alleg- 
ed that  the  dam  was  negligently  construct- 
ed and  Inmfllcient  to  ludd  bade  the  accomn- 
lated  .waters-*- 

*'and  plaintiff  says  that  on  the  81st  day  of  May. 
1906.  it  suddenly  gave  way  and  caused  a  great 
volume  of  water,  wUch  hsid  bem  held  above,  to 


rush  out  suddenly  and  overflow  the  land  along 
Clear  creek,  southeast  of  said  dam,  and  especial- 
ly plaintiff's  land,  and  that  great  quantitlea 
were  precipitated  ui>on  plaintiff^  land,  and  that 
eaid  water  swept  away  and  desbroyed  the  prop- 
erty of  this  plfdntiff,"  etc. 

Defendants  answered  with  a  general  de- 
nial, and  pleaded  that  the  plaintiff  was  not 
the  real  party  in  Interest;  that  on  May  31, 
1908,  the  plaintiff  was  not  the  owner  of  the 
farm,  and  not  the  owner  of  the  personal 
property  destroyed;  and  further  pleaded 
that  the  damages  occurred  without  defend- 
ants' fault,  but  were  occasioned  by  such  an 
extraordinary  and  violent  rain  as  no  rea- 
sonable prudence  could  have  anticipated. 
The  plaintiff  prevailed;  the  court  settled  the 
question  of  ownership  of  the  realty,  and  the 
Jnry  made  certain  spedal  findings : 

"(29)  Do  yon  find  that  the  plaintiff  was  the 
owner  of  the  persoaal  property  described  in  his 
petition  on  May  81, 19(^7  A.  Tes. 

"(30)  If  yon  answer  the  foregoing  question  In 
the  affirmative,  etate  when  ana  bow  ne  became 
the  owner  thereof.  A.  By  mutual  agreement  be- 
tween C.  Wood  Davis.  Mary  M.  Davis,  and  C. 
0.  Davis,  which  transferred  the  title  of  the 
property  to  O.  G.  Davis  on  Febraa^  23, 1907." 

"Cl^  Was  not  the  storm  of  May  81, 1908,^ 
extraordinary  storm  which  embraced  in  Its  sweep 
the  towns  of  Garden  Plain,  Afton,  Attica,  and 
the  vicinity  between  Goddaid  and  Garden  Plain 
and  north  and  south  thereof?  A.  Yee.  but  not 
any  more  extraordinary  than  had  occurred  at 
previous  times." 

"(21)  If  the  water  above  the  dam  In  the  lake 
or  pond,  when  the  same  was  full  to  the  fop  of 
the  dam,  had  all  been  taken  out  and  spread  over 
the  Davu  land  of  160  acres,  woidd  it  have  cov- 
ered it  about  12  inches  deep?  A.  Yes,  and 
more.** 

"(34)  Is  it  not  a  fact  that  a  dirt  dam.  boUt 
strong  enough  to  withhold  all  the  water  above 
it  securely  and  safely,  will  diflsolve  and  crum- 
ble and  melt  down  when  the  water  in  the  stream 
rises  above  and  flows  ever  the  dam?  A.  Yea. 

"(85)  Was  not  the  breaUiv  ot  the  dam  caus- 
ed by  the  water  In  tlw  stream  or  lake  above  it 
rising  above  and  going  over  the  dam  and  caus- 
ing it  to  cmmble?   A.  Yes. 

"(36)  Would  not  the  dam  have  withheld  the 
water  above  it  in  the  stream  If  the  water  had 
not  risen  above  the  dam.  causing  it  to  crumble 
and  melt  down?   A.  No. 

"(37)  Was  not  the  break  in  the  dam  that  re- 
leased and  discharged  the  waters  from  the  lakie 
caused  by  the  water  in  the  lake  rl^ng  tai  the 
same  from  the  flood  waters  of  the  afternoon  on 
May  81,  1908.  whereby  the  eaid  waters  were 
cauBed  to,  and  did,  run  over  the  top  of  the  dam 
and  thereby  caused  t^e  earth  fo  crumble  and 
melt  the  dam  down  at  the  place  where  said  flood 
waters  went  over  the  same?  A.  It  partially 
melted  the  dam  and  then  soddenly  gave  way/' 

The  deftedsntfl  anign  error  t  (a)  The  od- 
miadon  o£  Incompetent  testimony  to  prove 
plaintlfTfl  ownerdrip  of  the  realty  and  penxm- 
alty,  and  In  the  trial  coart'a  ndlfig  on  the  de- 
murrer thereto;  and  (b)  the  refusal  of  the 
trial  coort  to  give  eertatak  inatmctlons  based 
on  the  theory  that  the  defendants*  net^lgence 
in  the  construction  of  the  dam  and  its  c<mi se- 
quent tffealdng  were  not  proved  strictly  and 
predaely  as  ^lekdeA.  • 

[1-4]  Examining  these'  in  order,  it  dsrcflop- 
ed  that  the  platatttTa  faOter  had  orl^ally 
owned  the  land  damaged  by  the  flood,  and 
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that  he  b^d  convened  It  and  other  Icittds  to  a 
family  corporation,  coDsistiag  of  hlmaelf ,  his 
wife  and  his  two  bods,  one  of  whom  was  this 
plaintiff.  In  January,  1909,  the  mranbera  of 
the  corporation  met  and  decided  to  sell  part 
of  the  property  to  satisfy  certain  mortgage 
Indebtedness  against  It  and  to  distribute  the 
remainder  among  the  shareholders.  Pursu- 
ant thereto,  on  February  23,  1907,  120  acrea 
were  set  apart  to  plalntlfTs  brother,  and  the 
land  In  controversy  was  set  apart  to  the 
plaintiff  and  to  his  father  and  mother  joint- 
ly. Provision  was  made  to  execute  deeds, 
satisfy  debts,  etc.,  and  for  the  mortga^ng 
separately  of  the  Interest  allotted  to  plain- 
tiff's brother  and  of  that  allotted  to  plain- 
tiff and  his  father  and  mother,  and  the  presi- 
dent of  the  comitaiiy,  plaintiff's  father,  was 
authorized — 

"to  do  any  and  all  things  which  he  shall  deem 
necessary  to  secure  the  parties  herein  named  in 
the  peaceable  possesBion  of  said  tracts  of  land, 
and  in  the  exercise  of  any  and  all  leg^  rights 
to  the  use  of  said  lands,  and  the  rents,  income 
and  produce  therefrom,  or  other  legal  rights, 
which  said  company  possesses  or  may  have  poe- 
sessed  therein  prior  to  the  execution  of  the  here- 
inbefore mentioned  deeds  of  conveyance.  Each 
of  the  hereinbefore  named  directors  having  vot- 
ed for  the  above  inelndad  resalutionB,  they  were 
declared  adopted." 

The  president  wa^  also  authorized  to  exe- 
cute  conveyances  to  swA  parties  or  "to  such 
party  or  parties  as  they  should  respective 
designate."  So  read  the  minutes  of  the  cor- 
poration, duly  signed  by  the  president  and 
secretary  of  Uie  company  and  participated  In 
by  all  the  directors  and  all  the  stockholders 
of  the  company.  A  power  of  attorney  was 
executed  by  the  corporation  and  by  each  of 
its  membership,  naming  W.  E.  Stanley  and 
Kos  Harris  as  attorneys  In  £act  to  sell  some 
of  the  corporate  property,  and  to  execute  a 
mortgage  on  the  land  allotted  to  plaintiff's 
brother,  and  to  adjust  the  other  business 
matters  and  concerns  of  the  corporation  and 
Its  members,  to  pay  certain  debts  and  to 
divide  the  personal  property.  The  minutes  of 
the  corporation  do  not  show  and  the  record 
evidence  does  not  completely  or  accurately 
show  how  the  division  of  the  property  was 
carried  out,  except  that  plaintiff's  brother 
took  charge  of  the  property  allotted  to  him 
and  moved  a  house  thereto  from  other  lauds 
as  the  corporation  declared  and  as  the 
minutes  recited  that  he  might  do.  In  some 
informal  way  not  exactly  disclosed,  because 
the  father  and  mother  had  died  before  this 
trial  and  the  plaintiff  was  ,  not  permitted  to 
tell,  under  the  rule  forbidding  parol  evi- 
dence of  transactions  with  deceased  persons 
(Civ.  Code.  I  320;  Gen.  St  1909,  }  5914),  it 
was  agreed  between  ptalntUTs  fathu",  mother, 
and  himself  tliat  the  lands  and  personal 
property  allotted  to  them  Jointly  should  be 
Gonveved  to  plalntiS.  These  agreements  are 
acknowledged  to  have  been,  in  existence  by 
the  minutes  of  the  corporation  under  dates 
of  June  5.  1906,  and  June  18,  1908,  and  rati- 
fied therein.   PlatotifiTg  father  and  motiier 


pertlc^ated  In  and  sanctioned  these  pre- 
ceedings.  After  this  cause  of  action  accrued, 
a  formal  deed  of  conveyance  pursuant  to  Hucb 
prior  Informal  agreements,  recited  and  ree* 
ognised  by  the  minutes  ot  the  corporation, 
was  executed  and  delfveced  to  the  plaintiff. 

It  may  be  that  the  trial  court  permitted  too 
wide  a  range  of  Inquizy  as  to  the  status  of 
plaintiff's  title  Plaintiff  was  in  possesion 
under  a  dalm  of  ownership.  That  alone  was 
suffideut  In  an  -action  against  a  mere  wrong- 
doer. Nelson  V.  Mather,  5  Kan.  161;  Gil- 
more  T.  Norton,  10  Eon.  491.  Possession 
alone  with  claim  of  ownership  is  itself  title 
of  a  low  d^ee.  Mooney  v.  Olsen,  21  Kan. 
691.  Where  one  has  entered  into  possession 
of  a  town  lot  under  a  contract  of  purchase, 
he  is  the  owner  of  it  so  far  as  concems  his 
right  to  maintain  an  action  for  damages  to. 
the  property.  Garrett  v.  Beers,  97  Kan.  255, 
155  Pac.  2.  See  notes  In  47"L.  R,  A.  637; 
80  L.  R.  A.  (N.  S.)  231.  Allowing  even  the 
broadest  scope  to  section  320  of  the  Civil 
Code  forbidding  parol  evidence  of  plaintiff's 
transactions  between  himself  and  his  fether 
and  mother,  the  minutes  of  the  corporation 
showed  that  there  had  been  sudi  negotia- 
tions, and  that  plaintiff  was  to  have  their 
interest  In  the  ivoperty,  and  recited  Jthe  tact 
that  this  had  been  effected.  The  mlnntea  of 
the  corporation  were  competent  Stevens  T. 
Hicks,  84  Kan.  351,  863,  118  Pac.  IMS.  So, 
too,  the  plaintiff's  acts  of  owneraMp,  sndi  as 
mortgaging  the  property  for  a  loan  shortly 
before  the  flood  and  damages,  were  competent* 
3  Wlgraore  on  EJvldence,  |  17T&.  The  fftcts 
clearly  showed  that  be  was  the  eqnitabto 
owner  of  the  property  befiDre  it  was  damaged 
by  the  flood. 

Counsel  for  defendants  dte  cases  from 
other  Jurisdictions  holding  that  In  order  to 
sustain  an  action  for  damages  to  real  estate 
a  fee-simple  title  mast  be  shown.  Bnt  in 
\iew  of  our  own  decisions  from  Kelson  t. 
Mather,  supra,  decided  in  180^  down  to  Gar- 
rett V.  Beers,  snpra,  decided  a  year  aso.  tt 
cannot  be  admitted  that  sndi  a  harsh  doc* 
trlnq  is  any  part  of  Kansas  law.  We  do  not 
discern  any  material  error  In  tlie  admlssfcm 
of  the  evidence  teaching  plalnUfl's  title  (ex- 
cept that  plainUff  might  Justly  complain  o£ 
the  annoyance  and  vexatltm  to  which  be  was 
so  unneceesorUy  put  to  estaUlsh  It),  and  tt 
must  be  held  tbat  i>lalntlff's  ownersb^  ot 
both  the  realty  and  personalty  was  folly 
established,  and  that  part  of  defendant^ 
argument  relating  to  the  splitting  of  causes 
of  action  Is  not  In  point  Neither  is  the  prop* 
oslllon  tbat  Joint  owners  or  tenants  in  com- 
mon must  ^oin  In  an  action  for  damages  to 
the  freehold.  In  tbls  Jorisdictlon  actions  are 
property  maintainable  biy  the  real  party  in 
interest  Glv.  Code,  |  26;  Geo.  St  11»0e,  1 
5618.  Tbe  fbther  and  mother  had  no  interest 
in  the  property.  Indeed,  at  a  former  trial 
(Darls  V.  ^m,  92  Kan.  264,  140  Pac.  851,  L. 
B.  A.  maOt  115^),  tiw  faUwr  tad  been  a 
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witness  and  bad  testified  tbat  tta«  propertr 
belonged  to  tbe  plaintiff. 

Hie  Intonnal  method  of  win^s  np  tbe 
BfTatrs  of  the  family  corporation  was  no  con- 
cern of  the  defendants,  nor  of  anybody  else 
except  the  state  or  creditors  or  the  members 
of  the  eortxyratloii.  Tbe  Infttnnal  aasignm^ 
of  tbe  IntevratB  of  the  fftthw  and  mother  In 
Uie  property  was  no  concern  of  d^endants. 
That  Informal  assignment  was  t<dlowed  -by 
possesion  and  acts  of  ownership,  and  ae- 
qnlesoeoce  of  tbe  tether  end  mother,  and 
erentually  by  formal  ratification  and  formal 
convince.  That  tbe  cause  of  action  ac- 
cmed  before  final  formal  ratification  and 
formal  conveyance  takes  nothing  tram  plain- 
tiff's ti^  to  maintain  flida  action. 

The  next  proposition  serUmsty  nrged  by 
deflendants  Is  that  the  theory  on  wblcb  tbe 
case  was  tded  was  that  the  dam  was  Insnf- 
fldent  to  bold  back  the  Tolome  of  water 
pressing  against  it.  Hie  petition  did  con- 
tain language  to  that  effect,  altbongh  sncb 
recitals  were  only  part  of  tbe  plaintiff's  gen- 
eral complaint  that  the  dam  was  Insufficient- 
ly constrocted. 

[I]  The  ncsUgence  In  the  construction  and 

maintenance  of  the  dam  was  tbns  ideaded: 

"That  the  same  was  constracted  largely  of 
dirt,  with  a  few  piling  and  plank  to  hold  said 
dirt  in  place,  and  was  12  to  14  feet  in  height, 
and  dammed  ap  tbe  water  in  said  Clear  creek 
and  caused  It  to  flow  back  and  accamalate  above 
said  dam  in  great  quantities,  and  the  water  so 
held  beck  by  said  dam  caased  a  great  presaare 
npen  said  dam  at  all  timest  and  in  case  of  fresh- 
e&t  and  stages  of  high  water  the  preasare  was 
nnnsuaily  great,  and  that  said  dam,  constructed 
as  aforesaid,  was  wbolly  inBufficient  to  hold 
back  the  water  that  accumulated  above  snid 
dam,  and  was  in  constant  danger  of  breaking 
and  permitting  tiie  sudden  escape  of  said  water 
Into  the  stream  below  and  over  tbe  land  of  the 
plaintiff.  Plaintiff  says  on  several  occasions 
■aid  dam  was  partly  broken  down  by  tbe  pres- 
sure of  water  above  it,  and  large  quantities  of 
water  permitted  to  escape  and  flood  the  country 
below,  and  that  the  defendants  bad  knowledge 
of  tbe  insecure  and  tbe  unsafe  condition  of  said 
dam  and  of  its  breaking  several  times  afore- 
said, and  of  the  escape  of  the  water  therefrom 
and  the  flooding  of  tbe  lands  below,  and  had  fre- 
iinently  repaired  the  same,  but  always  in  the 
same  unsafe  and  Insecure  manner  In  which  the 
dam  had  been  constructed  in  the  first  instance. 
*  *  *  And  plaintiff  alleges  that  ell  of  the  in- 
juries and  damages  aforesaid  were  occasioned 
by  the  ne^igence  and  carelessness  of  the  defend- 
ant"  in  imperfectly  constructing  said  dam  by 
dirt,  piling,  and  plank,  and  carelesidy  and  negli- 

KDtly  repairing  the  saoie,  so  that  It  would  not' 
Id  the  water  c^dlected  in  the  dam  above  said 

VOtid.*' 

The  proof  showed  that  at  least  once  before 
the  dam  had  ^ven  way*  and  that  it  bad  been 
tnsnfflctently  repaired.  A  witness  lor  de- 
fendants testified: 

"Q.  You  thought  at  tbe  time  yon  left  that  It 
was  all  boxed  up  entirely,  and  those  piles  ca- 
bled together  with  three-eighths  inch  wire  ctt- 
ble:  you  thought  then  it  was  a  good  dam? 
A.  Tes,  sir.  '  Q.  Tou  found  out  afterwards  that 
wasn^t  a  good  dam  ?  A.  Yes,  sir.  Q.  Tou  found 
out  you  were  mistaken  then?  A.  Yes,  sir.  Q. 
So  you  went  ont  again  and  oovered  that  box 


op  with  dirt.  BO  that  the  plUng  W0Uld  not  show 
at  all?  A.  Yes,  sir.  Q.  And  then  you  call  that 
a  good  Job  of  dam  building?  A,  Y«b,  sir ;  that 
is,  too.'' 

But  it  l8  contended  tiiat  there  is  a  gross 
discrepant?  between  the  recitals  of  negli- 
gence la  failing  to  make  a  dam  of  sufficient 
strength  to  resist  the  pressnre  (tf  the  water 
and  thp  evidence  and  findings  that  Uie  water 
ran  over  the  dam,  and  "melted  tt  down"  be- 
fore It  gave  way  and  released  tbe  waters,  and 
that  InstmctiOTis  asked  by  defendants  should 
have  been  given  that  a  failure  to  prove  that 
the  pressure  of  tbe  waters  broke  the  dam 
.would  bar  a  recovery.  We  see  no  error  here. 
There  was  no  material  variance  between  the 
pleadings  and  the  proof  or  between  the  plain- 
tlfTs  allegations  and  the  Jury's  special  find- 
ings. It  would  hardly  accord  with  Justice 
to  declare  that  the  fact  that  waters  flowed 
over  tbe  dam,  softening  and  disintegrating  It 
before  It  gave  way,  would  bar  a  recovery. 
We  think  the  negligence  was  proved  and 
found  by  the  Jury  substantially  as  alleged. 
Civ.  Code.  I  1S4  (Gen.  St.  1000,  {  5727).  In 
Planing  Mill  Co.  v.  Baker,  74  Kan.  120,  85 
Pac.  1016,  It  Is  said: 

fThe  rule  that  the  uei^ence  proven-  and 
fomid  by  the  jury  must  correspond  with  thi  aver' 
ments  of  the  petition  is  not  to  be  construed 
in  a  narrow,  techoical  sense,  but  with  a  view  of 
giving  effect  to  section  1S3  of  the  Code  (Gen. 
Stat  1901,  §  4567) ;  and  a  verdict  wiU  not  be 
set  aside  because  some  of  the  language  used  Is 
inappropriate,  where  there  is  sumcient  to  ap- 
prise defendant  of  the  nature  of  the  negligence 
complained  of,  and  where  It  manifestly  appears 
that  defendant  was  not  misled  or  pr^udlced  In 
maiptaiiUng  its  defense  on  the  merits."  Syl. 

We  can  perceive  no  ground  on  wblcb  the 
question  whether  water  flowed  over  the  dam 
befOTe  the  latter  gare  .way  ooxOA  be  Important 
unless  defendants'  contention  that  the  flood 
was  nnprecedented,  an  act  of  God,  had  been 
established,  but  the  Jury  upon  sufficient  evi- 
dence resolved  that  proposition  against  the 
defendants. 

Compr^ensive  and  explicit  Instructions 
fully  covering  the  Issues  were  given,  and  we 
discern  no  legal  right  of  defendants  whldi 
was  Infringed  In  the  trial  of  this  cause;  and. 
as  the  net  result  is  In  accord  with  substantial 
Justice,  tbe  Judgment  Is  affirmed.  All  the 
Justices  concurring.  . 


BENNETT  v.  CITIZENS*  STATH  BANK  OF 
SYLVIA.  .(No.  20684.) 

(Supreme  Court  of  Kansas.   March  10;  1917.> 

(BvUa^  J>V  Ms  Oow^.} 
1.  NkaueBRcn  «a»138(2e>  —  Coiromon  or 

PbTMISES  —  CONTBTBUTOBT  NeolIQEITOI — 

Question  tor  Jdbt. 
Whether  plaintiff  was  negligent  in  stepping 
from  a  sidewalk  during  the  nlgbtttme  Into  a 
basement  stairway  is  a  qnestitm  ox  feet,  and  not 
of  law. 

[Ed.  Not&--E\Hr  other  cans,  see  Negligoice, 
Cent.  Dig.  1 1333.J 
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2.  Nbouociiok  «s3>88— ConDmoR  or  Fbkk- 

IBK8— LlABIUTT. 

One  vho  creates  a  pitfall  or  excantioa  ao 
near  a  public  highway  as  to  endang^  penona 
lawfully  using  the  highway  is  liable  for  an 
injury  sustaiaed  by  oue  who  without  fault  falls 
theran  while  attempting  to  follow  the  highway. 

fEd.  Note.— For  other  cases,  see  Negligwce, 
Gent  Dig.  {  64.] 

Api>eal  from  District  Court,  Beno  County. 

Action  by  Hosa  Bennett  against  the  Citi- 
zens' State  Bank  of  Sylvia.  '  Judgment  for 
piaintlfF,  and  defendant  appeals.  Affirmed. 

F.  L.  Martin,  Van  M.  Martin,  and  John  M. 
Martin,  all  of  Hutchinson,  for  appellant  C. 
M.  WlUanu  and  D.  C  Uartlndell,  botb  of 
HutcblDson,  tm  appellee. 

POBTEB,  J.  In  the  town  of  Sylvia,  de- 
fendant owns  a  bank  building  fronting  east, 
which  is  64  feet  In  length,  along  the  sontb 
side  of  which  extends  a  sidewalk  6  or  6  feet 
wide.  At  the  west  end  of  the  bolldlng  a 
stairway  extends  abont  4  inches  into  the  slde- 
wallE,  anV3  leads  to  a  basement,  the  excava- 
tion being  about  10  feet  deep  and  walled  with 
cement  On  the  evening  of  February  16, 
1914,  between  6  and  8  o'clock,  plaintiff  and 
her  daughter  were  walking  aloag  the  side- 
walk, and  plaintiff,  feeling  that  tier  skirts 
were  coming  loose,  attempted  to  step  up 
against  the  bank  building  to  arrange  them. 
She  Inadvertently  stuped  Into  the  stairway 
and  was  Injured  by  foiling  to  the  bottom  of 
the  Qzcavjitlon.  She  brought  this  action  to 
recover  damages,  and  the  jury  returned  a 
verdict  in  her  favor  for  ^75,  upon  which  the 
court  roidertfd  judgment  Defendant  ap- 
peals. 

The  jnry  made  the  following  apedUQ  find- 
ings: 

"Question  1 :  While  walking  upon  a  sidewalk 
along  the  premises  of  defendant,  did  the  plain- 
tiff attempt  to  step  from  the  sidewalk  upon  the 

E remises  of  the  defendant  in  the  rear  of  its  bank 
uilding?    Answer  1 :  No." 
"Question  4;  Would  tlie  plaintiff  have  sustain- 
ed her  injuries  if  she  bad  not  attempted  to  step 
from  the  sidewalk  upon  the  premises  of  the  de- 
fendant?   Answer  4:  Yes. 

"Question  5:  Did  the  plaintiff  attempt  to 
step  from  the  sidewalk  upon  the  pr^nises  of 
the  defendant  without  looking  to  see,  and  with- 
out knowing,  whether  she  could  do  so  with 
safety?  Answer  6:  No. 

"Question  6:  If  the  plaintiff  had  looked  be- 
fore stepping  from  the  udewalk  could  she  have 
seen  the  cellarway  so  as  to  avoid  stqqting  tliwe- 
in!   Answer  6:  No." 

[1]  The  first  claim  is  ttiat  the  court  should 
have  sustained  a  demurrer  to  the  evidence. 
This  is  based  in  part  on  evidence  showing 
that  the  street  and  building  were  lighted,  the 
stairway  plaint  vlsilrie,  and  tberefore  plaln- 
Ufl  was  guilty  of  contribntory  ne^lgence  in 
■taping  Into  the  stairway  ^tlurat  looking 
where  she  was  going.  Certainly  it  caonot  be 


contended  that  the  coart  shonld  declare  as  a 
matter  of  law  that  plaintiff  was  guilty  of  con- 
tributory n^Ugence.  The  accident  occurred 
in  the  nighttime ;  the  jury  beard  the  evidenoa 
as  to  street  lights  and  all  the  facts  and  cir- 
cumstances, and  their  general  verdict  and 
special  findings  acquit  plaintiff  of  n^llgence. 
We  pass  by  the  argument  based  upon  the  the- 
ory that  plaintiff  was  attempting  to  step  be- 
hind the  buUdlDg  upon  the  bank's  premises. 
If  there  were  inconsistencies  in  statements 
made  by  her  as  to  what  she  was  attempting 
to  do,  the  jury  have  reconciled  them  and 
found  that  when  she  fell  Into  the  stairway 
ah»  was  attempting  to  step  up  againqt  the 
building. 

[2]  The  court  properly  refused  instructions 
which  denied  plaintiff's  right  to  recover  un- 
less she  fell  while  attempting  to  remain  on 
the  sidewalk.  The  defendant  had  no  right 
to  maintain  a  stairway  even  four  Inches  In 
the  sidewalk  without  guards  or  ralUngs,  or 
some  protection  to  persons  using  the  ddewalk 
in  the  nighttime.  The  rule  is  well  settled 
that  one  who  creates  a  pitfall  or  excavation 
SO'  near  a  public  highway  as  to  endanger  per- 
sons lawfully  using  the  highway  Is  Uabto  for 
an  injury  sustained  by  one  who  without  fault 
falls  therein  while  attempting  to  follow  the 
highway.  Tbe  landowner  cannot  escape  lia- 
bility for  creating  such  a  nuisance  on  the 
specious  plea  that  the  injured  person  was  a 
trespasser  on  his  premises,  because  tbe  trav- 
eler inadvertenUy  left  the  highway,  and  in 
falling  came  npon  the  premises  of  the  owner. 

"Bren  an  excavatibu  entirely  outside  tbe 
street  line,  but  so  near  thereto  as  to  endanger 
the  trarehng  public,  Is  held  to  be  a  nuisance, 
and  the  continuance  or  maintnianoe  thereof 
actionable."  Earl  v.  Cedar  Bapida,  126  Iowa, 
361,  304,  102  N.  W.  140,  106  Am.  St  Bep.  361. 

Besides,  In  the  preset  case  the  fact  tliat 
tbe  excavation  for  the  stairway  extended  ont 
into  the  walk  a  space  of  four  Inches  without 
guard  rail  or  protection  left  the  defendant  no 
substantial  defense.  Jansoi  t,  Olty  of  Atchi- 
son, 16  Kan.  358.  The  general  rale  Is  stated 
in  29  Cyc.  467  as  follows: 

"If  the  owner  of  land  makes  an  excavation 
thereon  adjacent  to  a  highway,  or  so  near  as 
to  make  tbe  use  of  the  lugbway  unsafe  or  dan- 
gerous, he  will  be  liaUe  to  a  traveler  who,  while 
tmn|  ^ordinary  care,  falls  into  it  and  Is  in- 

It  Is  insists  that  It  is  tbe  duty  of  the  town 
of  Sylvia  to  ke^  Its  streets  and  sidewalks 
in  reasonably  safe  c<mdltlon,  but  that  obli- 
gation In*  no  respect  relieves  the  abutting 
landowner  tnm  UaUUty  for  an  encroadunent 
upon  the  sidewalk  by  an  tfccavatlon  which 
causes  an  injury  to  one  lawfully  using  the 
highway.  City  at  Topeka  r.  Sash  4c  Door 
Co.,  97  Kan.  48, 1S4  Pac.  232. 

Hie  judgment  is  affirmed.  All  tlie  JTustlocs 
concurring. 
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QAHBLB  r.  UNGI/G  SAM  OTIi  OO.  OV 
KANSAS.   (No.  20646.) 

(Sopreme  .Court  of  Kansas   March  10,  1917.) 

(8ifllahu»  hv  the  ComrtJ 

1.  NKaXJOSNCK  ^s>23(l)  —  Attbactitx  Nui- 
UKCB— MOTOB  TbUCK. 

An  ordinaiT  motor  truck  moring  altrng  a 
public  street  cannot  be  regarded  as  an  attrac- 
tive  or  alluring  Tehicle  to  an  intelligeDt  boy 
about  16  years  old  who  is  accustomed  to  the 
tr^e  ai  the  streets,  and  the  doctrine  oC  the 
tamtaUe  eases  Is  not  applicable  in  an  action 
brought  hy  the  bor  to  recover  for  Injuries  sus- 
tained while  tryiDg  to  board  tbe  monng  truck. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  38,  129.] 

2.  HtnnotFAL  CoBFoaATtoirs  «=»706(4)— Mov- 

XHQ  l^UCK— iNVITATIOIf  TO  BOAKD. 

The  fact  that  the  plaintiff  and  other  boys 
had  previously  boarded  or  clung  to  the  defend- 
ant's trucks  did  not  amount  to  an  invitation 
from  the  defendant  to  the  itlaintifC  to  board  a 
moving  truck,  and  evidence  of  that  chancter 
was  InadmisaiUe  in  the  case. 

pBd.  Note.— For  othu  cases,  see  Monidpal 
Corporations,  Cent  INg.  1 1S18.] 

3.  MUNlCIPAl,  COBPOUTIORS  ^3700(4)— Mo- 
TOB  VEHIOUa— INJUHIEB— BVIDEWCE. 

TMtimony  that  a  person  who  chanced  to  be 
riding  with  the  driver  m  chaige  cl  the  truck  and 
who  was  not  an  employ^  or  agent  of  the  defend- 
ant waved  his  hand  in  the  direction  of  the  plain- 
tiff did  not  tend  to  prove  negligence  on  the  vart 
of  the  defendant,  and  was  not  admisaible. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporatioiis,  Cent  Dig.  |  1518.] 

4.  HuNiciPAX.   COBFOBATZON8   4=»7O0O<9  — 

MOTOB  VeBICUS  —  COKTKIBUTOBT  NBaX.X- 

OBircB— BoABDiira  Motob  Tbucs. 
The  plaintiff,  an  InteUigHit  young  man  who 
WM  accustomed  to  street  traffic,  who  ondertoc^ 
to  boud  the  defoidant's  motorcar,  which  was 
moving  at  a  speed  tA  from  to  tm  miles  an 
hour,  was  a  conscious  trespasser  and  responsible 
for  his  own  negligence  nmess  the  driver  of  the 
motorcar  willfully  and  wantonly  failed  to  pro- 
tect him  after  he  learned  of  his  peril. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  lolS.  1517.] 

6.  Municipal  Cobpobations  «=9706(5)~Mo- 
TOB  VBHICI.BS— Opeeaxior  or  Motob  Tbuck 

— EVIDBNOK. 

The  evidence  examined,  and  it  is  held  not 
sufficient  to  uphold  the  finding  that  defendant 
was  negligent  toward  the  plaintifit 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Cwporations.  Cent  Dig.  J  151&] 

Porter,  J.,  dlasoiting  in  part 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  CbarXea  Oamble,  by  his  next 
friend,  James  S.  Gamble,  agaln^  the  Uncle 
Sam  Oil  Company  of  Kansas.  Judgment  for 
plaintiif,  and  defendant  appeals.  Beversed, 
and  remanded  for  a  new  trial. 

James  F.  Oetty,  of  Kansas  City,  Kan.,  and 
R.  S.  Brennan.  A.  U  WUson,  and  Mark  T. 
Wilson,  all  of  Kansas  C^ty,  Mo.,  for  appel- 
lant. Atwood  &  HiU  and  A.  C  Popham,  all 
of  Kansaa  Git7>  Mo.,  tor  axqwUea 

JOHNSTON,  a  J.  Charles  Gamble,  a 
minor,  sued  tbe  Undo  Sam  OU  Company  to , 


recover  damages  for  personal  Injuries  sus- 
tained when  he  was  run  over  by  one  of  de- 
fendant's motor  tracks.  flalntlfC  recovered 
jndgm^  tbr  910,000,  and  the  defendant  ap- 
peals. 

The  accident  occurred  in  Kansas  City, 
BLan.,  on  Osage  avenue,  on  the  Donth  side  of 
which  plaintiff  in  company  with  a  companion 
was  standing  as  the  defendant's  truck  came 
eastward  along  the  street  past  them  at  a 
rate  of  from  6  to  10  miles  per  hour.  In  the 
seat  with  the  driver  sat  a  boy  named  "Cur- 
ley"  Wilson,  an  acquaintance  of  plaintiff. 
Remarking  to  hla  companion  that  he  was 
going  to  get  on  the  truck,  plaintiff  ran  in 
pursuit  of  the  truck  and  reached  up  and 
took  hold  of  It  with  hie  hands,  but  he  failed 
to  get  a  good  foothold  and  his  feet  slipped 
off.  Hanging  thus  by  his  hands  without  suc- 
ceeding in  putting  his  feet  on  the  running 
board  or  other  part  of  the  tmck.,  it  progress- 
ed about  a  block,  and  then  plalntlfTs  hold 
gave  my  and  be  fell  to  tbe  street  in  sndi  a 
way  that  the  right  hind  wheel  of  the  truck 
passed  over  and  crashed  his  rlglit  leg.  Short- 
ly after  he  fell  the  truck  was  stopped  with- 
in 22  feet  The  injury  necessitated  the 
amputation  of  his  leg.  Thie  truck  was  a 
large  heavy  one  capable  of  carrying  18  bar- 
rels or  drums  of  oiL  The  driver's  seat  was 
Inclosed  by  a  cab  at  the  left  side  of  which 
was  situated  the  steering  wheel.  The  floor 
of  ttie  cab  was  about  80  Inches  firom  the 
ground.  Immediately  back  of  tbe  cab  was 
the  body  or  bed  of  the  truck,  which  was 
vride  enovgh  to  extend  over  the  hind  wheels, 
this  being  the  space  where  the  load  was  car- 
ried. Its  Bides  were  made  of  large  slata 
fastened  to  uprights.  Tbe  footboard  wbl<di 
connected  with  the  front  fenders  extended 
only  about  as  far  as  the  rear  edge  of  the  cab, 
and  at  the  end  of  the  footboard  was  a  tool 
box.  The  testimony  was  In  conflict  as  to  tlie 
place  <m  the  truck  where  the  plaintiff  was 
clinging,  whether  opposite  the  cab  where  he 
might  have  bem  seen  by  the  driver,  or  far- 
ther back  on  the  body  of  the  trudc  clinging 
to  the  slatB  in  the  aide  of  the  bed.  Hie  plain- 
tiff testified  that  he  waa  holding  to  the  cab 
so  that  bis  head  was  opposite  the  passage- 
way ;  tiuit  he  shouted  and  told  Wilson  to  tell 
the  driver  to  stop ;  ttiat  Wilson  qwke  to  the 
driver,  but  plaintiff  did  not  know  what  he 
said.  He  furiiber  testified  that  the  driver 
grinned  at  him,  but  that  he  did  not  know 
whether  the  driver  knew  be  was  in  danger 
or  not.  The  driver  testified  that  he  did  not 
bear  any  one  cry  out  to  stop  tbe  trudE  and 
did  UiOt  know  the  plaintiff  was  hanging  on 
the  truck  until  he  heard  his  scream  as  he 
fell.  Other  testimony  was  to  the  effect  that 
plaintiff  caught  hold  of  aud  was  clinging  to 
the  truck  back  of  the  cab  about  halfway 
from  the  front  of  It  Upon  this  question 
the  jury  who  returned  special  findings  etat-. 
ed  that  plaintiff  "caught  hold  of  the  cab 


»For  other  esMS  sm  sama  topic  and  KBr-NDllBSR  In  all  K«y-Numb«red  Dlguu  and  ladaxw 


Digitized  by 


Google 


«28 


Uaa  PACinO  REPO^TBB 


(K«& 


of  the  truck."*  The  Jury  also  retarned  a 
flnding  that  the  driver  knew  that  plaLotifl 
was  attempting ,  to  get  on  the  truck  for  a 
fiuffldent  length  of  time  to  have  enabled  )iUn 
to  stop  the  truck  before  the  injury  occuxred. 
And  finding  Ho.  S  waa  as  follows: 

"Did  the  driver  ol  the  truck  do  all  that  a 
prudent  person  could  to  stop  t^e  truck  as  soon 
as  be  knew  some  coie  was  in  danger?  No." 

There  was  a  further  fluding  that  the  plain- 
tiff had  not  been  invited  to  board  the  truck 
by  any  of  the  defendant's  employes,  but  that 
Wilson  Invited  him  to  get  OD  by  waving  to 
him.  The  age  of  plaintiff  was  14  years  and 
10  mouths  at  the  time  of  the  Injury.  He 
was  a  boy  of  average  lutelligeuce.  lived  and 
worked  in  town,  and  was  familiar  with  street 
traffic. 

[1]  Elrror  Is  assigned  on  the  ruling  of  the 
court  refusing  to  strike  out  the  averment 
that  the  motor  truck  was  peculiarly  attrac- 
tive to  children  of  tender  years  and  peril- 
ous to  those  who  might  be  attracted  to  it  or 
led  to  catch  on  and  cling  to  It  as  it  passed 
along  the  streets,  and  that  thla  was  known 
or  should  have  been  known  by  the  defendant 
The  motion  should  have  been  sustained.  The 
attractive  nuisance  doctrine  cannot  be  ex- 
tended to  Include  motor  trucks  nor  made 
applicable  to  cases  like,  this  one.  Motor 
trucks  are  In  common  use,  and  no  more  at- 
tractive nuisances  than  are  drays  and  other 
ordinary  vehicles  used  for  carrying  persons 
and  goods  along  the  streets  and  highways. 
Wlison  V.  Railway  Ca,  66  Kan.  183,  71  Pac. 
282.  See,  also,  Somerfield  v.  Power  Oo.,  93 
Kan.  762,  145  Pac.  893.  The  petition  disclos- 
es that  the  plaintiff  was  nearly  15  years  of 
age,  and  It  Is  not  contended  that  he  was 
lacking  in  intelligence  nor  that  he  was  un- 
accustomed to  the  streets  or  the  traffic  upon 
them.  The  defendant's  truck  was  of  a  kind 
that  is  In  common  use,  It  was  being  used  for 
a  common  purpose  and  In  the  ordinary  way, 
and  no  reason  can  be  urged  for  applying  the 
doctrine  of  the  turntable  cases  to  Uils  one. 
The  court,  not  only  refused  to  strike  out  the 
averments  of  the  plaintiff  suggested,  but  al- 
so refused  to  require  the  plaintiff  to  defi- 
nitely state  In  what  respect  the  truck  was 
peculiarly  attractive  to  children  or  to  the 
plaintiff.  Testimony  was  received  on  this 
phase  of  the  cose,  and  the  matter  was  kept 
before  the  Jury  until  the  evidence  was  closed. 
The  court  In  Its  Instructions  finally  told  the 
Jury  that: 

"The  defendant  has  the  right  to  use  the  pub- 
lic streets  with  the  said  troA  and  it  was  not 
an  attractive  nniMBee  while  in  active  oae." 

The  Jury  were  not  directed  to  give  no  con- 
sideration to  the  testimony  offered  on  the 
subject,  and  whether  or  not  the  statement 
of  the  court  that  the  truck  was  not  an  at- 
tractive nuisance  neutralized  the  prejudldal 
effect  of  the  statements  and  evidence  bear- 
ing upon  the  theory  erroneously  plansed  btt- 
fore  the  jury  may  be  qntttioaed.' 
'  W  Another  aTerment  In  tlie  petition  irtddi 


was  challenged  by  a  motion  to  strike  and 
which  was  orermled  Is  the  subject  of  com- 
plaint. It  was  alleged  and  erldeice  was  In- 
troduced tending  to  show  that  plaintiff  and 
other  children  had  been  permitted  to  cling 
to  and  ride  on  the  defendant's  trucks  previ- 
ous to  the  accident  In  question.  In  the  open- 
ing statement  in  behalf  of  the  plaintiff  the 
Jury  were  told  that  the  defendant  had  allow- 
ed boys  openly  and  repeatedly  to  hang  and 
ride  upon  its  trucks,  and  that  this  n^Ilgent 
permission  and  practice  had  Induced  the 
plaintiff  to  attempt  the  hazardons  thing  of 
Jumping  upon  this  passing  truck.  Much  tes- 
timony along  this  line  was  received  over 
the  objection  of  defendant  and  its  admission 
was  error.  It  was  decided  in  WUaoo  v.  Bail- 
way  Co.,  supra,  that: 

"The  fact  that  the  [Aalntiff  and  other  boya 
had  previously  Jumped  on  and  off  the  cars  at  toe 
company,  without  remonstrance  from  the  em* 
ploy€s  of  the  ctmpany,  did  not  amount  to  an 
mvitatlon  from  the  company  to  plaintiff  to  hop 
on  and  off  its  moving  trains  thereafter,  nor  moke 
the  cMBpany  liable  Cot  an  Injury  resulting  fran 
such  reckless  eondact.*'    SyL  par.  8. 

It  is  contended  that  the  error  was  cured 
by  an  instrnctloa  given  by  tbe  court: 

"That  the  jury  disll  not  consld»  any  evi- 
dence as  to  the  plaintiff  or  any  other  Imts 
ing  upon  the  truck  at  any  other  time  except  as 
bearing,  if  it  does  bear,  solely  upon  the  qu»* 
tltm  as  to  whether  or  not  the  driver  saw  tbe 
plaintUf  and  his  sosltlMi  m  the  tmdt  at  tba 
time  and  plaoe  of  the  alleged  Injury  ta  ^aintiff." 

The  instmctlon  given  narrowed  the  appli- 
cation of  tbe  evidence  to  the  accident,  but 
it  Is  difficult  to  understand  that  the  evidence 
was  proper  or  threw  any  light  on  the  ques- 
tion whether  or  not  the  driver  saw  the  plain- 
tiff or  his  position  on  the  truck.  How  far 
the  erroneous  evidence  may  have  influenced 
the  Jury  Is  not  easy  to  determine,  and  It  may 
well  be  doubted  whether  the  effect  ot  It  was 
removed  by  the  instruction  quoted. 

[3j  Another  ruling  along  the  same  line  was 
when  the  court  permitted  evidence  to  the 
effect  that  Wilson  who  was  riding  on  the 
truck,  waved  his  hand  to  the  plaintiff  as  the 
truck  passed  blm.  This  bad  a  tendency  to 
show  that  the  plaintiff  was  Invited  to  make 
the  reckless  attempt  to  get  on  the  truck. 
In  the  opening  statement  counsel  for  plaintiff 
said  that  Wilson,  who  was  riding  with 
the  driver,  motioned  to  the  'plaintiff  to 
get  on  the  truck,  and  that  in  response  to 
that  motion  and  on  the  strength  of  the 
practice  of  the  defendant  frequently  repeat- 
ed the  plaintiff  made  tbe  attempt  When  the 
evidence  was  offered  defendant  objected,  say- 
ing that  Wilson  was  not  an  employ^  of  de- 
fendant, and  his  act  could  not  bind  It  and 
also  tliat  his  act  could  not  be  regarded  as  an 
invitation  or  binding  ni>on  the  defendant 
unless  WUaon  was  an  employfi  of  the  defend- 
ant. The  objection  was  trrerrnled,  and  al- 
though there  was  no  proof  or  claim  even  that 
Wilson  was  an  employs  of  tbe  dafendant 
nor  any  proof  tliat  the  nwtloa  of  WStson,  If 
mad^  was  obsemd  by  tlw  drtnr  tKf  the 
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track,  tbe  evldraice  as  to  tbe  Invltbig  motion 
was  left  with  Vaa  jnsy.  It  Is  not  eajsy  to  sa^ 
that  the  evidence  was  without  prejudicst  an^ 
It  should  have  been  excluded. 

[4]  One  of  the  principal  errors  discussed  la 
the  lack  of  evidence  to  ahow  that  the  drl.ver 
of  the  truck,  who  was  seated  on  the  side  of 
the  track  opposite  to  the  one  to  which  the 
plaintiff  was  clinging  was  aware  of  the  posl- 
tSaa  of  the  plahitUt  and  of  the  danger  he 
was  In  before  he  dropped  from  the  truck. 
The  driver  was  proceeding  along  the  street 
at  a  reasonable  rate  of  speed  and  In  a  care* 
ful  manner  when  the  plaintiit  undertook  to 
board  the  truck.  Being  nearly  16  years  of 
age,  Intelligent  and  accustomed  to  the  traf> 
flc  of  the  streets,  the  plaintiff  in  recklessly 
attempting  to  board  the  truck  when  It  was 
going  from  6  to  10  miles  an  hour  was  a  con- 
scions  trespasser.  There  was  no  excuse  for 
an  act  so  obviously  rash  and  dangerous,  and 
the  driver,  whose  duty  It  was  to  keep  a  look- 
out ahead  along  a  busy  street,  had  no  reason 
to  antldpate  that  plaintiff  would  undertake 
sach  a  foolhardy  act.  In  one  of  his  Instruc- 
tions the  trial  court  told  the  Jury  that  the 
driver  "cannot  be  required  to  keep  a  lookout 
in  the  rear  and  at  the  sides  to  prevent  per- 
sons from  recklessly  attempting  to  climb  oh 
said  truck  after  it  had  passed  them  In  saft)- 
ty."  According  to  numerous  decisions,  the 
defendant  owed  the  plaintiff,  who  was  gros6< 
ly  negligent  and  a  trespasser,  no  duty  except 
not  willfully  or  wantonly  to  Injure  him  after 
learning  of  his  presence  and  peril.  Bis  at- 
titude In  this  case  is  about  the  same  as  that 
of  one  who  attempts  to  catch  a  ride  on  a 
street  car  or  bops  upon  a  moving  railway 
train- 
In  Handley  v.  Railway  Co.,  61  Kan.  237, 
09  Pac.  271,  a  boy  16  years  old  undertook  to 
steal  a  ride  on  a  train  and  was  Injured,  and 
it  was  decided  that: 

"Being  a  trespasser^  however,  and  grossly  neg- 
ligent, no  duty  arose  m  his  favor  until  his  pres- 
ence was  discovered ;  and  there  can  be  no  recov- 
ery unless,  after  discovering  that  he  was  in  a 
perilous  position,  the  company  failed  to  use  the 
means  within  its  power  to  avoid  injuring  him." 
61  Kan.  at  page  238,  S9  Pac.  at  page  271. 

In  that  case,  although  there  were  employes 
in  sight  of  the  yoimg  man,  and  some  testi- 
mony that  his  peril  was  obvious  to  people 
near  him,  a  demurrer  to  the  plaintiff's  evi- 
dence was  sustained. 

In  Wilson  V.  Railway  Co.,  60  Kan.  188,  71 
Pac.  2^,  a  12  year  old  boy  was  Injured  who 
was  Jumping, upon  and  riding  on  tlie  cars  of 
a  moving  tnigbt  train.  While  he  was  on  the 
train  a  brakeman  looked  and  smiled  at  him, 
but  said  nothing  and  did  not  order  lilm  to 
leave.  The  case  was  disposed  of  (m  a  de- 
murrer to  the  plaintiff's  evidence,  and  it  was 
held  that,  as  he  was  familiar  with  moving 
cars  and  had  suffldent  intelllg^ce  to  ap- 
preciate the  danger  of  getting  <hi  a  moving 
train,  he  was  a  trespasser  and  was  responsi- 
ble for  his  own  negUgencei  und  that,  althongfh 
the  brakeman  saw  blm  and  did  nothing  to- 


ward remoyln{(  ,or  protecting  bim,  the  do- 
tendant  was  not  guilty  of  wUIfol  or  wanton 
negligence  toward  the  boy. 

In  Mendenhall  v.  Railway  Co.,  66  Kan.  438, 
71  Pac.  846,  61  L.  R,  A.  120,  9T  Am.  St  Rep. 
380,  a  young  man  15  years  old  paid  a  brake- 
man  upon  a  train  25  cents  and  arranged  with 
him  to  ride  on  the  platform  of  a  baggage  car 
and  that  he  would  get  off  the  train  when 
stops  were  made  and  would  conceal  himself 
so  that  the  conductor  could  not  see  hlin. 
Through  the  alleged  negligence  of  the  de- 
fendant his  feet  were  cut  off,  and  In  his  ac- 
tion it  was  held  that,  notwithstanding  the 
knowledge  and  action  of  the  brakeman,  the 
boy  was  a  trespasser,  and  the  company  owed 
him  no  duty  except  to  avoid  willful  and  wan- 
ton negligence.  The  ruling  was  made  upon 
a  demurrer  to  the  focts  alleged  In  the  plaln- 
tiCTs  petition  and  upon  the  theory  that  will- 
ful negligence  was  not  shown,  and  therefore 
no  recovei^.  could  be  had. 

[S]  The  Buffl(dency  of  tiie  evidence  In  behalf 
of  plalntur  was  duillenged  by  a  demurrer, 
an4  in  defendant's  brief  attention  Is  called  to 
the  fact  that  the  .allegations  set  forth  by 
plaintiff  tiiemselves  show  that  plalntilT  was  a 
trespasser,  and  that  plaintiff  sought  to  avoid 
the  effect  pf  his  gross  negligence  by  Invoking 
the  application  of  the  attractive  nuisance 
rule,  and  also  bis  ;routh  and '  Inmiaturlty. 
Neither  of  these  can  be  held  to  relieve  him 
from  the  consequences  of  his  negligence^  and 
he  cannot  recover  unless  there  Is  pnxtf  that 
the  defendant  willfully  and  wantonly  neglect- 
ed to  protect  him  after  learning  that  he  was 
in  danger.  In  answer  to  a  question  the  jury 
stated  that  the  driver  knew  the  plaintiff  was 
attempting  to  get  on  the  truck  during  a.  suffi- 
cient time  to  have  enabled  the  driver  to  stop 
the  truck  before  plaintiff  fell.  This  finding 
does  not  necessarily  Imply  that  the  driver 
knew  that  the  plaintiff  was  In  danger,  nor 
that  the  driver  wantonly  drove  on  knowing 
that  plaintiff  was  likely  to  fall  and  be  in- 
jured. In  answer  to  another  question  the 
Jury  stated  tliat  the  driver  did  not  do  all 
that  a  prudent  person  could  to  stop  the  truck 
as  soon  as  he  knew  some  one  was  in  danger. 
This  answer  and  the  general  verdict  include 
a  finding  that  the  driver  was  n^ligent  to- 
ward the  plaintiff.  Does  the  evidence  sus- 
tain the  finding?  There  is  some  testimony 
warranting  the  Jury  to  find  that  the  driver 
knew  that  the  plaintiff  was  clinging  to  the 
truck.  It  appears  that  boys  sometimes 
caught  on  and  rode  <»i  the  def^dant's  trucks 
as  they  passed  along  the  streets,  but  the  fact 
that  plaintiff  was  holding  to  the  side  of  the 
truck  does  not  prove  that  he  knew  that  plalo- 
tUC  was  In  danger  nor  that  the  driver  was 
willfully  negligent  toward  the  jdalntlff.  The 
driver  was  on  the  left  side  of  the  tmck  and 
In  the  cab  which  was  partially  inclosed,  while 
the  plaintiff  was  holding  to  the  right  side  of 
the  truck.  Aasnmlng,  as  we  must  upon  the 
recsord,  that  i^alntlff  was  holding  to  the  call 
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Instead  of  to  the  middle  of  the  truck;  as 
some  of  the  witnesses  tesUfied,  It  wonM  ap- 
pear that  Wlls(m  was  sltttog  betweoa  the 
driver  and  the  part  of  the  tmcfe  to  which 
plaintiff  was  htddlng.  OAe  driver  might  have 
seen  that-  plaintiff  was  holding  to  the  side  of 
the  truck,  but  from  his  position  he  would  not 
necessarily  know  that  plaintiff's  feet  were 
without  support  Wilsoa  oooM  hare  seen 
that  he  was  supported  entirely  by  his  hands, 
but  his  knowledge  was  not  the  knowle^e  of 
the  driver  nor  ot  the  defendant.  Plaintiff 
testified  that  he  yelled  while  he  was  holding 
to  the  truck,  but  tiie  shout  of  a  reinless  hoy, 
If  heard  by  the  driver,  might  have  been  re- 
garded by  him  as  a  diout  of  triumph  at  his 
success  In  catching  on  instead  of  a  signal 
that  he  was  In  danger.  Plaintiff  testified 
tiiat  he  yelled  at  Wilson  and  told  him  to  stop 
the  truck,  and  that  'unison  spoke  to  the 
driver,  but  plaintiff  did  not  know  what  Wil- 
son said.  He  also  said  that  he  was  In  plain 
view  of  the  driver  during  the  time  be  was 
holding  to  the  truck,  but  that  when  Wilson 
spoke  to  the  driver  he  turned  around  and 
grinned  or  looked  at  plaintiff,  but  plaintiff 
stated  that  he  did  not  know  that  the  driver 
knew  that  he  was  In  danger.  The  truck 
which  was  going  at  a  rate  of  from  6  to  10 
miles  an  hour  went  only  50  feet  after  WUson 
spoke  to  the  driver  and  before  plaintiff  drop- 
ped from  the  truck.  The  proof  that  the  driv- 
er grinned  or  looked  at  the  plaintiff  is  not  sat- 
isfactory evidence  that  the  driver  was  con- 
scious of  the  plaintiff's  danger,  who  must  have 
loosened  his  bands  immediately  after  that 
time.  At  the  rate  of  speed  the  truck  was  mov- 
ing it  would  pass  over  the  distance  of  50  feet 
In  a  few  seconds.  The  plaintiff  did  not  speak 
to  the  driver  nor  did  the  driver  speak  to  him. 
The  fact  that  he  looked  at  the  plaintiff  does 
not  prove  that  he  learned  of  or  understood 
the  danger  that  plaintiff  was  In.  If  It  be 
granted  that  the  driver  saw  his  face  and  the 
upper  part  of  his  body  and  observed  that  he 
was  holding  on  with  his  bands,  there  Is  still 
nothing  to  disclose  that  there  were  any  signs 
of  distress  in  the  plaintiff's  face,  and  the 
plaintiff  frankly  stated  that  be  did  not  know 
that  tbe  driver  was  aware  that  he  was  In  any 
danger.  He  might  have  been  looking  toward 
plaintiff  without  notldng  htm  or  his  plight. 

In  Handley  v.  Railway  Ck>.,  61  Kan.  237, 
69  Pac.  271,  It  was  contended  that  a  train 
porter  was  watching  and  looking  at  a  tres- 
passer at  the  time  he  was  Injured.  It  was 
decided  that  It  was  competent  for  a  witness 
to  state  the  direction  to  which  the  porter's 
eyes  were  turned,  but  the  witness  could  not 
testify  as  to  what  the  porter  saw.  It  was 
said: 

"When  there  are  a  number  ot  things  within 
the  range  of  a  person's  viaion.  It  is  only  con- 
jecture or  speculation  to  lav  tbat  h«  saw  any 
one  of  them  merely  because  nie  eyes  were  turn- 
ed In  that  direction."  61  Kan.  at  page  2SS,  60 
Pac.  at  page  272. 


It  was  held  there  on  a  demurror  to  tiie  evi- 
dence that  irtllful  and  -wantm  nes^igrace  of 
the  defendant  was  not  made  oat 

Again,  the  relatiwjs  between  the  driver  and 
the  plaintiff  appear  to  have  been  good,  as 
the  plaintiff  testified  that  tiie  driver  had  al- 
ways been  kind  to  blm,  and  we  find  nothing  in 
the  testimony  Indicating  that  the  drlvo-  had 
other  than  tiie  kindest  of  feelings  toward  the 
plaintiff  and  the  boys  of  his  acqnalntanee. 
We  are  of  <%tolon  that  the  evldmce  does  not 
establish  willful  or  wanton  negligence  oa  the 
part  of  the  driver  toward  the  plaintiff. 

We  find  nothing  substantial  In  the  other 
objections  made  by  the  defendant  but  for  tiie 
errors  mentl<med  the  Judgment  la  reversed, 
and  the  cause  remanded  for  a  new  trial 

BUROH,  MASON,  WEST,  MAMWAT.T., 
and  DAWSON,  JJ.,  concurring. 

POBTER,  J.  (dissenting).  I  concur  In  all 
that  Is  said  In  the  opinion,  hut  dlssoit  from 
the  Judgment  ordering  a  new  tri^  In  my 
opinion,  Judgment  should  be  ordered  for  tb4 
defendant,  as  there  la  no  evidence  to  sustain 
a  finding  of  wantonness  m  the  part  ot  the 
defendant 


IVE  CBOW  et  al.  v.  HARENBSS  et  aL* 
(No.  2OTS7.) 

(Supreme  Coort  of  Kansas.   March  10,  1917.) 

(SyUahmw  fty  <Ae  Court.) 

1.  Tbial  «=»252(1S)  —  Wnx  Contest  — IN- 
STRUCTION—EviDKNCB. 

As  instruction,  touching  delusion  of  irideh 
there  is  no  evidence  except  ois  prefaniiee  ^awn 
by  the  will,  criticized. 

[Ed.  Noteu— For  other  cases,  see  Trial,  Gent 
Dig.  I  60&] 

2.  Wnxs  «=:»53(9)  — Comwr— Mkhul  Oa- 

PACITT— iHBTECOnON. 

A  charge  tbat  in  deciding  whether  the  t»- 
tator  was  ot  sound  mind  wben  he  made  the  will 
the  Jury  might  consider  the  reasonableness  or 
unresscmableoesa  of  the  manner  in  wbidi  he  dis- 
posed of  his  propertj,  and  that  if  they  believe 
that  a  man  oi  sound  mind  would  not  have  been 
likely  to  discriminate  between  children  aa  he 
did  in  bis  will»  they  might  consider  this  with  oth- 
er eircnmstances  ut  determining  tbe  question  of 

his  mental  capacity,  ketd  error.   

[Ed.  Note.— Fw  other  eases,  see  WOis.  Gent 
Dig.  I  128.] 

3.  Wills  «=>292  —  I^stahenta^t  Disposi- 
tion. 

In  the  absence  ot  a  showing  of  mental  inca- 
pacity or  imdue  infiuence,  it  is  none  of  the  ju- 
ry's business  wliat  disposition  the  testator  made 
of  his  proper^. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gott 
Dig.  I  665-1 

Appeal  from  District  Couit,  Scott  County. 

Will  contest  by  Elizabeth  De  Orow  and 
otheis  against  Jane  Harkneas  and  others 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Beversed,  and  cause  remanded. 


«S9For  otber  cam  h«  ammt  toplo  and  KBT-NUHDER  In  all  Key-Numbered  DIchU  and  Indexes 
•Behearina  denied  April  U,  U17. 
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H.  A.  Rnasdl,  of  Scott  Otty,  ft»r  (q^peUants. 
O.  M.  WlUlamfl,  at  Hotcbinson,  RBd  U  8. 
Boyer,  of  Scott  Gtty,  tor  appellees. 

WEST,  J.  Yames  W.  Harkness  died  Jan- 
nazy  28, 1914,  at  Colorado  01ty»  Oolo.,  taaTlng 
made  big  will  on  the  17th.  He  was  67  years 
of  age,  and  left  as  Mb  heirs  hla  widow,  Jane 
Haricness;  two  sons,  Charles  EL  and  Claude ; 
two  dani^ters,  Mary  B.  Peterson  and  Mlza- 
beth  It.  De  Grow,  dilldren  by  a  former  w1f6; 
and  Brannon  H.,  a  son  by  his  widow,  Jane 
Harkness ;  Bfyrtle  Onsler,  widow  of  a  son. 
WllUam  B.  Barkness  by  the  former  wife, 
and  three  grandcbUdren,  the  offspring  of 
WUUam  B.  For  some  time  the  testator  had 
been  In  poor  health.  In  1913  he  gave  up  his 
farm  In  Scott  county,  Kan.,  and  went  to 
Oalltomia,  thence  back  to  Colorado  Cnty, 
"irtiere  he  bought  property  and  settled  down 
to  pass  his  remaining  years.  He  had  some 
trouble  with  his  kidneys  for  several  m(mths 
before  his  death.  On  January  2d,  he  had  a 
iqieU  of  nosebleed  and  called  Dr.  Gllmore^ 
The  doctor  saw  him  again  on  the  4th  and  on 
the  6th  Mr.  Harkness  called  at  the  oflBce  and 
settled  the  bill.  On  the  Stli  of  January  Dr. 
Fanning  gave  Mr.  Haiknees  a  prescr^tlon 
for  nosebleed,  but  made  no  examination.  The 
former  of  these  physicians  gave  It  as  his 
oi»inlon  that  the  testator  was  not  able  to 
transact  ordinary  business  from  the  2d  day 
of  January  until  his  death ;  the  latter,  that 
he  was  dkos  disqualified  from  January  17tb. 
Certain  other  physicians  testified  theoretical- 
ly to  the  usual  effect  of  Brls^t's  disease  upon 
the  mental  «nditlon  of  the 'patient.  The 
daughter,  Mrs.  De  Crow,  a  school-teacher, 
testiiled,  among  other  things,  that: 

Hot  father  was  in  very  poor  health  when  he 
went  to  Oallforaia  in  1013 ;  that  he  was  "bloat- 
ed like  a  stuffed  toad,  walking  down  the  street." 
She  next  saw  her  father  in  Au^st,'1013,  at 
Gcdorado  City,  foand  blm  ItxAmg  fine,  bat 
troubled  In  imnd.  She  knew  this  by  things  he 
would  say  and  by  the  way  he  would  do  them. 
He  met  her  at  the  train,  and  had  sometbing  to 
say  about  some  controversy  with  bis  wi^  a 
short  time  before.  She  next  saw  him  on  the 
18tb  of  January,  1914.  "Of  coarse  he  wasn't 
expecting  me,  but  he  bad  been  looking  for  me 
the  day  before ;  so  when  I  went  In  he  threw  up 
his  hands,  and  said,  'Oh,  myOod!*  and  he  went 
into  a  fit  or  something.  Well,  as  I  said,  he 
threw  up  his  hands  and  his  face  contrscted,  and 
then  he  went  to  throwing  up ;  and  be  wasn't  in 
a  condition  to  talk  for  at  least  half  an  hour, 
llien  he  turned  over  and  went  to  talking;  he 
said  h«  had  given  me  up  craning;  that  be 
thought  I  wosirt  coming ;  and  then  ne  went  and 
told  me  how  sick  he  was."  She  remained  with 
hhn  until  the  28th,  when  he  died.  "Q.  TfOl  the 
jury  how  he  talked.  A.  Well,  his  principal 
talk  lay  upon  the  fact  that  he  was  ^ck  and 
was  going  to  (Ue.  He  wouldn't  have  been  in  bed, 
he  said,  but  Dc.  Gihnore  came  down  there  and 
treated  him  like  a  brute  and  done  all  sorts  of 
things  to  him.  He  said  he  had  given  him  some 
kind  td  medicine.  And  then  he  went  on  and 
UM  about  this  Dr.  Fhnnlng.  He  said  fae 
had  given  him  poisoB,  and  that  was  what 
put  him  where  he  was;  if  it  hadn't  been  for 
nim  be  wooldn't  have  been  in  bed,  he  said.  He 
said  that  was  what  was  llie  matter  with  him. 
Q.  NoWt  how  long  wete  you  with  him  after  yni 


arrived  on  the  18th?  A.  Until  his  death.  I 
was  with  him  all  the  time  except  at  ni^^  Q. 
How  much  of  the  time  were  you  with  himr  A. 
Well,  we  kept  turn  about  My  stepmother  kept 
watch  part  of  the  time  and  I  part  of  the  tfana." 

Tlie  witness  farther  testUled  that,  from 
what  she  saw  and  the  conversatlonB  with  htm 
and  fircnn  her  own  knowledge  of  her  fa<^, 
he  was  certainly  not  rational  the  day  Aba  ar> 
rived. 

This  suit  was  iwought  by  Mrs.  Do  Grow 
and  other  heirs  to  set  aside  the  will  on  the 
grounds  <tf  moital  Incapacity  and  undue  In- 
fluotce  on  the  part  of  the  wlfs.  The  latter 
testified  that  she  not  <mly  did  not  Influoice 
him  to  make  the  will,  but  tried  to  ke«p  htan 
from  making  one  for  tmt  It  would  make 
trouble  with  the  children,  as  she  knew  she 
would  ke^  half  of  the  property  under  the 
law.  The  Jury  found  mental  Incapacity  only. 
The  defendants  assign  error  In  giving  In- 
stnictlons  8  and  10,  In  refusing  defendant's 
first  instruction,  and  In  overruling  their  mo- 
tion for  a  new  triaL 

J.  D,  Caster,  a  stone  mason,  testified  Hiftt 
he  was  acquainted  with  Mr.  Harkness  about 
six  months,  saw  him  on  the  11th,  14th,  2l8t, 
and  23d  of  January,  1914,  and  at  that  time 
his  actions  were  not  In  all  respects  that  of  a 
man  of  ordinary  Intelligence ;  that  Mr.  Hark- 
ness was  not  right  when  he  vras  suffering  from 
his  disease;  "was  rational  s<naetlmes  and 
not  ri^t  other  times."  He  did  not  see  him 
<m  the  17th. 

N.  B.  Wallace,  78  years  old,  deposed  that 
Mr.  Harkness  lived  in  the  house  next  door  to 
him  for  about  three  months,  told  him  what 
pHq)erty  he  had,  that  he  wanted  to  boy  a 
home  for  himself  and  wife,  and  expected  to 
live  there  and  educate  his  little  boy,  and  ex- 
pected the  balance  to  go  to  his  children.  He 
seemed  oot  of  his  mind  at  times  and  at  other 
times  not.  Conversations  indicated  a  v^ 
sensible  condition  at  mind,  and  the  witness 
did  not  know  that  he  was  not  at  all  times 
'competent  to  transact  ordinary  bulness  siKib 
as  he  had  to  transact 

Charles  Harkness,  a  son,  testified  that  he 
saw  his  father  after  he  went  to  California 
the  latter  part  <3t  September  of  that  year, 
and  he  looked  in  better  health  than  when  he 
went,  but  could  not  stand  to  walk  much; 
seemed  to  be  bloated.  "His  mind  seemed  to 
be  :tairly  well,  although  he  asked  the  witness 
to  advise  lilm  in  some  business  matters." 

Ii.  a.  Boyer  testified  that  he  was  well  ac- 
quainted vltb  Mr.  Harkness,  had  looked  aft- 
er bis  business  for  a  number  of  years.  Mr. 
Harkness  was  poor  when  he  came  to  the 
county,  but  accumulated  about  four  quarters 
of  land  and  a  considerable  number  of  cattle 
and  some  horses,  and  seemed  to  be  in  com- 
fortable circumstances.  He  had  a  talk  with 
him  In  September,  1913,  about  the  disposition 
of  his  property ;  talked  a  good  deal  about  his 
property  In  1902  and  1903.  In  September, 
1913,  be  said  be  did  not  Intend  to  make  a 
will. 
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Testimony  on  bebalf  of  defendants  requires 
■omewhat  extended  notice.  Mr.  HllUgoss, 
69  years  of  age,  real  estate  agent  of  Ckilora- 
do  Oity,  was  acquainted  with  testator  about 
a  year,  had  some  business  relations  wltb  him, 
oailed  on  blm  every  day  up  to  his  deatli. 
"Harkness  was  capable  of  transacting  ordi- 
nary business  up  to  Us  last  illness." 

Mr.  Adams  knew  Harkness  about  six 
months  prior  to  Ms  death,  met  him  every 
few  days,  walked  with  hlnr  from  charch. 
Mm  at  the  "checker  game,"  called  on  him 
at  his  last  sickness.  Said  his  capacity  to 
transact  business  was  as  good  as  anybody's  as 
far  as  witness  could  judge  by  his  conversa- 
tlon ;  this  c<»idltloa  continued  up  to  within  a 
weA  of  his  death;  he  had  bis  last  talk  with 
Haricnesa  about  a  week  before  he  dl^;  his 
mental  condition  was  good  then.  On  the  17th 
of  January,  the  day  be  made  bis  will,  be  was 
confined  to  his  room,  and  his  mind  was  as 
good  as  It  ever  bad  been. 

Mrs.  HllUgoss,  a  nurse,  ms  aoqinalnted 
with  the  testator  fnmi  late  In  the  spring  of 
1913  until  his  death,  lived  dose,  visited  at  the 
house  many  times  during  Wb  last  Ulness; 
was  at  the  bouse  the  day  Mr.  Harknen  made 
hts  will,  both  before  ai^  after  he  made  It ; 
had  a  omversatlon  with  him  relative  to  the 
will  both  before  he  maile  It,^  iu  the  morning, 
and  after  he  made  it  in  the  evening  of  the 
same  day.  Mr.  Harkness  told  witness  "he 
was  all  ready  to  go  with  the  exception  of  one 
thing,  and  that  is  my  will."  After  he  made 
the  will  the  witness  called  In  and  greyed  Mr. 
Harkness  with,  "How  are  you?"  He  said, 
"I  am  ready  to  go  or  I  am  ready  to  stay;  I 
have  made  my  will."  He  told  witness  he 
left  his  property  to  Mrs.  Harkness  and  the 
boy.  After  this,  witness  was  in  once  or 
twice  a  day.  Asked  as  to  his  mental  condi- 
tion ^e  answered :  "Well,  I  should  say,  yes. 
If  he  should  have  deeded  his  property  to  me, 
I  should  not  have  questioned  It  a  minute." 
la  one  conversation  Mr.  Harkness  told  her  of 
the  neglect  of  him  by  his  children  yrbsa  he 
had  been  sick ;  that  he  wanted  the  boy  Bvan- 
non  raised  on  part  he  had  given  him. 

Dr.  Wolf,  61  years  of  age,  was  acquainted 
with  Mr.  Harkness,  met  him  end  treated  him 
a  number  of  times  up  to  the  Ist  of  January, 
1914.  He  was  at  all  times  In  perfect  mental 
condition;  observed  his  mental  condition, 
and  universally  found  him  a  keen,  clear- 
headed bnslnen  man;  be  was  at  all  times  in 
perfect  mental  condition ;  he  had  kidney  and 
bladder  troubl&  Witness  testified  that  there 
was  nothing  aboat  the  disease  or  aliment 
that  would  necessarily  or  seriously  Impair  bis 
mental  capacity; 

George  Stuntz,  pastor  of  the  Methodist 
Et^BOOpal  Ghurdi,'  Goknrado  Olty,  saw  Mr. 
Harkness  as  often  as  one  would  see  an  ac- 
4naintance  who  seemed  to  be  well  and  vrbo 
lived  In  another  part  of  the  city ;  saw  him 
frequently  during  his  last;  ^tSEBess;  saw  him 
every  day  frwn  the  17th  of  January  until  lie 


was  taten  to  tiie  boepH:al;  omversed  with 
him  frequently.  "Harkness  always  convers- 
ed in  a  rational  manner."  He  was  rational 
at  all  times  when  he  saw  him  except  the  last 
time,  which  was  two  or  three  days  before 
be  died  when  he,  the  witness,  did  not  think 
he  was  entirely  rational. 

Louisa  Adams  knew  the  testator  six 
months  before  his  death;  saw  him  frequently 
before  bis  last  Illness;  the  last  week  before 
he  was  taken  to  the  hospital  she  saw  bim  eT- 
ery  day;  beard  him  talk  to  others;  bis  con- 
versations were  ratl<mal;  when  she  was  with 
him  his  mind  seemed  dear;  did  not  see  him 
on  the  17th,  but  did  see  him  two  or  three 
days  afterward;  be  was  rationaL 

Phillip  Bouchey  lived  nesct  door.  Waseall- 
eid  In  to  witness  Mr.  Harimes^  wtQ;  had 
known  blm'  six  months;  talked  to  blm  every 
day;  sometlmss  two  ox  tbree  times  a  day; 
will  was  executed  January  IT,  1914;  Hark- 
ness sat  op  in  a  chair  to  sign  the  will;  It  was 
read  over  to  blm;  to  the  best  of  witness^ 
Judgment  Harkness  was  of  sound  mind  when 
he  executed  the  will.  The  will  was  read  to 
Mr.  Harkness  by  Blr.  Blcbarda;  that  Hark- 
ness called  Us  attentloa  to  a  mistake  in  bis 
name ;  bad  tt  dianged,  and  tbeo  said,  it  was 
all  right. 

Addle  Bouchey  also  witnessed  the  wHL 
She  saw  Mr.  Harkness  most  every  day;  talk- 
to  him  and  beard  blm  talk  to  others ;  be 
talked  In  a  rational  manner;  was  present 
to  witness  the  execatl«t  of  the  will,  January 
17,  1914;  Mr.  HarbiesB  was  sitting  up  la  a 
chair.  In  the  best  Judgment  of  wltoess  he 
was  at  sooBd  mind  and  soemory  when  he 
executed  the  wilL  Witness  was  with  him 
about  half  an  hour  at  the  time  the  will  vras 
executed. 

J.  N.  Blchards,  of  Colorado  City,  practic- 
ing attorney,  was  called  on  the  17th  to  draw 
his  will.  From  his  various  conversations  with 
Harknees  and  two  he  had  with  him  the  day 
before  be  drew  the  will,  Mr.  Harkness^  mind 
was  perfectly  clear  so  far  as  he  was  able  to 
discern  and  thought  It  was.  He  called  at 
Harkness'  house  twice  the  day  be  drew  the 
will,  about  half  an  hour  the  first  time  and 
probably  ten  minutes  the  la^t  time. 

Mrs.  Bollister,  stepdaughter,  arrived  Janu- 
ary 21,  1914,  and  remained  until  his  death, 
and  sold  the  condition  of  bis  mind  was  good; 
just  as  good  as  it  ever  was. 

Chauncey  Harris  formerly  lived  In  Scott 
county,  Kan.,  and  had  known  Mr.  Harkness 
many  years;  saw  him  frequently  aftor  be 
moved  to  Colorado  City,  and  saw  him  about 
every  day  in  bl^  la^  illness;  was  present 
sod  witnessed  bis  will ;  tOa  mental  oondJtloa 
on  the  day  he  made  bb  will  was  as  good  as 
It  ever  was.  Harkness  had  told  him  at  one 
tlnne  after  he  moved  to  Colorado  that  when 
his  first  wife  died,  his  children  wanted  blm 
to  divide  up  his  property,  and  Charlie  told 
Um  It  was  the  law  to  dlvfde  up,  and  he 
taiA  him  that  be  wouldn't  dA  tt.  Xbe  day 
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be  will  was  executed  the  Mtttcae  was  caUed 
0  the  boose  about  6  o'dock  in  tihe  morning. 
Ir.  Harknegs  aald:  "Harrte,  I  am  a  very 
\ck  man.  I  belleTe  I  bad  better  make  my 
.-m."  On  being  aasnred  that  he  wasn't  go- 
ng to  die  be  said,  "Well,  I  am  awful  sl<^" 
10  witness  said  be  tried  to  cbeer  hko  op 
□d  make  him  think  he  was  not  so  sick  as  he 
tioaght  be  was;  that  was  the  day.  before  he 
lade  his  will.  "I  told  him  I  woold  get  a 
Lwyer  if  I  conid  find  one  in  town.  I  found 
[r.  Richards  and  asked  him."  On  Jann- 
ry  16th  Mni.  Hariuwes,  In  a  conTersatlon 
-1th  the  witness,  said  she  did  not  want  her 
usband  to  make  a  will,  but  that  he  wanted 
>  do  it  Witness  was  present  when  ■  Mx. 
icbarda  made  tbe  draft  of  the  will.  "That 
[r.  Harkness  dictated  the  contents  without 
lemoranda,  ema  descriUng  his  lands;  wit- 
ess  was  preMut  whm  the  wUl  was  signed ; 
:arkness  was  sitting  up  la  a  rocking  cbalr." 
Other  witnesses  testified  as  to  expressions 
r  Mr.  Harknees  as  to  tbe  way  be  ba)d  been 
eated  by  his  children  and  of  bis  determi- 
atiwi  that  th^  should  not  hare  the  iwoverw 
r.  Leavlnc  out  fcHnnal  parts,  the  will,  eze- 
ited  January  17.  was  as  follows : 
"After  tbe  payment  ot  all  of  my  jost  debts  and 
ineral  eutenses,  I  give  and  bequeath  to  my  son, 
harlea  If.  Harkness,  the  sum  of  five  dollars, 
o  my  daughter,  Mary  E.  PMerson,  ^te  doll&rs. 
o  my  scHk,  CSaade  HarknCBa,  the  sum  of  five 
>llaTs.  And  to  the  direct  heirs  of  my  deceased 
•n.  Will  Barknees,  five  dollars.  And  to  my 
lughter  Bea^e  De  Grow,  five  dollars. 
"I  ^ve,  devise  and  bequeath  all  my  pToperty 
'  every  kind,  and  nature,  real  and  personal  or 
ixcd,  to  my  bdoved  wife,  Jane  Harkness,  and 
-  my  beloved  bod,  Brannon  B.  Harkness,  who 
also  a  son  of  Jane  Harkness,  share  and  share 
ike.  provided  however,  should  my  son  Bran- 
>n  B.  Harkness  survive  his  mother,  Jane  Hark- 
'ss,  then  it  is  my  will  that  he  shall  take  all  of 
,e  property  going  to  my  Wife,  Jane  Harkness. 
"I  do  hereby  nominate  and  appoint  Homer 
ector,  executor  of  this  my  last  will  and  testa- 
ent,  hereby  aathorizing  him  to  adjust  release 
id  discfaarse  as  he  may  deem  best,  the  debts 
id  claims  due  me.  I  abo  authorise  my  execu- 
r,  if  it  shall  become  necessary,  to  dispose  of 
ly  of  my  real  estate  that  be  may  sell  on  such 
rms  as  may  seem  best  to  him,  not  to  exceed 
le-half  of  my  real  property  situate  in  Scott 
unty,  Kansas,  and  to  execute  and  acknowledge 
ieds  in  due  form  therefor.  Homer  Rector  re- 
les  in  Scott  Co.,  Kansas. 
''I  do  hereby  revoke  all  former  wills  by  me 
ade. 

"In  testimony  whereof  I  have  hereunto  set 
y  baud  and  sesl  this  17th  day  of  January. 
14.  Us 

James  W.  X  Harkness." 
mark 

It  cannot  escape  notice  that  this  will  bears 

.cial  Ipdlintions  of  hftvlng  been  dictated 
iG  in  fnll  possession  of  his  faculties. 
"It  is  a  rule  of  law.  because  it  is  a  rule  of 
mmon  experience,  that  a  creation  of  the  mind 
ay  be  of  such  a  charact^  and  may  occur  un- 
ir  sntdi  (nrcnmstances  ^at  it  proves  the  sanity 
the  creative  act."  Wluur  t.  Ohandler,  86 
an.  ae.  147  Pac.  819. 

Ibe  defendants  requested  the  fcAlowlng  In- 
ruction,  whidb  was  refused: 
"Evidence  that  a  testator  was  afflicted  with 
rizht's  disease  and  diabetes,  and  that  such  af- 
cti<ni  aifeeted  his  mind  bef<Hre  the  will  was 


made,  and  hts  mental  eoaditloA  continued  to 
grow  worse  until  bis.  death  is  not  conclusive 
proof  oi  iaeapadtr  to  make  a  will;  but  you  are 
mstructed  that  It  the  evidence  establishes  the 
fact  that  the  wUl  under  consideration  in  this 
cause  was  a  i^roduct  of  James  W.  Harkness  on- 
aided  and  .uninflnenoed  mind  at  the  time  it  was 
made,  and  that  he  understood  its  contents  and 
so  wished  to  dispose  of  his  property,  you  must 
find  for  the  defendants  and  uphold  the  will,  re- 
garcHess  «E  testimony  that  a  person  so  affected 
would  be  ineapi^  ol  attending  to  snd  tran»> 
acting  ondifiary  business," 

The  court  Instruction  numbered  was 
substantially  tbe  same  as  the  one  requested 
and  refused,  except  it  omitted  tbe  expression 
"regardless  of  testimony  that  a  person  af- 
fected would  be  Incapable  of  attending  to, 
and  transacting  ordinal  business."  But  this 
(Hnission  did  not  render  the  refusal  of  the  re- 
quested Instruction  erroneous. 

In  instmotions  8  and  10,  complained  of  by 
tbe  defendants,  the  jury  were  told  (9  that: 

A  person,  to  be  incapacitated  to  make  a  will, 
"need  not  be  inasae  or  incapable  of  understand- 
ing ordinary  business  tzansactions.  Tbe  tes- 
tator may  be  capable  of  transacting  ordinary 
business  affairs  or  life  and  sane  on  other  mat- 
tera,  but  if  the  will  was  influenced  and  tbe  di- 
rect offspring  of  an  unfounded  and  insane  delu- 
sion, it  cannot  be  sustained,  and  in  this  case, 
although  you  may  believe  from  the  evidence 
that  James  W.  Harkness  was  capable  of  trans- 
acting the  ordinary  business  affairs  of  life,  at 
or  about  the  time  he  executed  said  will,  yet  if 
you  also  believe  that  at  tbe  time  of  the  making 
of  said  will  in  controversy  he  was  influenced  in 
making  said  will;  and  that  tbe  provisions  in 
said  will,  cutfang  off  the  children  by  his  first 
wife  substantially  from  any  of  his  property,  was 
the  offspring  of  an  unfounded  anq  Insane  delu- 
sion, without  the  slightest  pretense  or  color  of 
truth,  that  his  ctuidreti  of  his  first  wife  were  un- 
kind to  him  or  mistreated  him.  then  the  will 
cannot  stand,  and  your  verdict  will  be  for  the 
plsintiff."  ' 

Instruction  Na  10  was: 

"In  weighing  the  testimony  In  this  case  the  r 
jury  are  not  confined  in  their  connderation  to 
tbe  positive  testimony  of  witnesses,  but  shall 
consid^  every  fact  which  may  be  established 
by  eircumstantial  evidence,  if  in  their  judgment 
any  fact  is  established  by  circumstantial  evi- 
dence, and  If  in  tbe  mind  of  tbe  jury  a  fact  in 
connection  with  this  case  has  been  clearly  estab- 
tisbed  by  circumstantial  evidence,  the  jury  may 
accept  sudi  evidence  of  such  fact,  although  op- 
posed by  direct  and  poritive  testimony  of  wit- 
nesses, although  tbv  are  not  bound  to  do  so." 

[1]  The  <At1ous  purpose  of  these  instruc- 
tions was  to  advise  tbe  jury  that,  although 
the  testator  may  have  beoi  m^tally  capable 
in  other  respects.  If  they  should  find  from  the 
evidence,  circumstantial  or  otherwise,  that 
he  had  an  insane  delusion  that  his  children 
had  not  treated  him  kindly,  which  delusion 
caused  him  to  make  the  will  as  be  did,  it 
QQuld  not  stand.  A  similar  instruction  was 
upheld  In  MedlU  v.  Snyder,  61  Kan.  15,  6S 
Paa  962,  7S  Am.  St.  Rep.  307.  It  was  there 
remarked,  however,  that  as  the  court  made 
Its  own  findings  of  fact  from  the  evidence, 
the  Instructioa  was  not  of  great  consequence. 
In  Harbison  v.  Beebi,  84  Kan.  11,  113  Pac. 
423,  In  discussing  the  insane  delusion  there 
fbund  to  exist,  it  was  said: 
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"He  knew  what  he  wu  doinc,  but  he  hsd  an 
inaane  reason  for  doing  it.  Tnia  ie  really  not 
more  mrsterions  than  other  manUfeatationB  of 
insanitj,  for  its  effects  an  often  Ineonnstent 
and  inacrotable^'*   84  Kan.  page  18;  118  ^e. 

In  Wlsner  r.  Chandler,  95  Kan.  86.  147 
Fac.  849,  speaking  of  a  notion  entertained  by 
the  testator,  it  was  said: 

"It  was  not  a  figment  of  the  testator's  ItnaKl- 
nation.  It  was  not  a  delusion  springing  from 
a  mind  disordered  hj  disease.  It  had  a  solid 
basis  in  reality.  However  much  it  may  be  re- 
gretted that  uie  testator  could  Dot  fo^Te,  as 
Mrs.  Wlsner  probably  did,  bis  resentment  was 
human  and  natural,  and  if  he  magnified  his  in- 
jury and  lllogically  and  unjustly  carried  his 
resulting  prejudice  too  far,  so  that  it  extended 
to  the  family  over  which  Charles  presided,  he 
was  not  possessed  of  an  insane  dcdusion  within 
the  purview  of  any  well-considered  decision  of 
which  this  court  la  aware."  95  Kan.  page  60, 
147  Pac.  854. 

A  carefnl  examination  of  the  entire  record 
dlBdosea  some  reason  for  Mr.  Harkness'  feel- 
ing that  hla  diUdren  bad  not  treated  him  as 
a  parent  deserved,  or  as  lie  might  expect 
from  hts  own  flesh  and  blood,  who  lived  with- 
in reach  and  failed  to  call  on  him  in  time  of 
sickness.  Also  that  there  had  been  some  dis- 
cussion and  irritation  over  hla  failure  to  di- 
vide up  the  property  when  his  first  wife  died. 
While  the  language  of  the  eighth  Instruction 
may  state  a  correct  prindple  of  law,  the  dif- 
ficulty is  in  finding  Its  application  to  the 
facta  herein  shown. 

The  son  Charles  testified  that  his  brothers 
Clande  and  Will  and  his  youngest  sister, 
Mrs.  De  Crow,  remained  wltii  the  father  a 
part  of  the  time  after  his  marriage;  that  the 
relations  were  always  pleasant  between  his 
father  and  himself  as  well  as  his  brothers 
and  sisters;  that  he  never  knew  of  any  "se- 
rious difficulty  between  his  father  and  any 
of  the  children."  After  seeing  his  father  in 
September  of  the  year  he  went  to  California 
he  never  again  saw  him  atlTe.  "Did  not 
know  he  was  sick  until  they  hroni^t  him 
home,  a  corpse." 

Ber.  Mr.  Stuntz  testified  that: 

"Mr.  Barkness  had  told  him  of  some  trouble 
he  had  had  with  his  son  at  a  public  gatlierlng.** 

Ohauncey  Harris  testified  that: 

"Harlmras  had  told  him,  at  one  time  after  he 
moved  to  Colorado,  that  when  his  first  wife  died, 
his  children  wanted  him  to  divide  np  his  proper- 
ty, and  Charlie  told  him  it  was  the  law  to  divide 
up,  and  he  told  him  that  he  wouldn't  do  IL  In 
the  meantime,  he  said,  whenever  he  had  a  new 
colt  he  would  always  give  it  to  oue  of  the  chfl- 
dren,  and  told  them  they  could  claim  that  colt : 
and  at  this  time  they  all  got  mad,  and  eacAi  of 
them  took  their  horses  and  left  him  one  old 
horse  and  left  him  alone." 

John  Holllster  testified  that  Just  after  the 
loss  <^  his  first  wife  Mr.  HartaieBs  told  him 
that: 

■  He  **had  to  divide  up  his  properir  with  the 
children,  and  he  didn't  seem  to  like  it;  he 

thought  by  dividing  up  little  would  be  left  for 
him  ;  I  tried  to  convince  him  he  didn't  have  to  ; 
we  talked  tor  about  two  miles,  and  as  I  left  him 
be  says,  'John,  if  I  don't  have  to  divide  my  prop- 
erty, they  shan't  have  a  trit  of  It.'  I  couldn't 
get  it  into  my  head  that  the  children  would 
want  hhn  to  divide  the  property,  and  I  asked 


him  if  Charlie  said  he  had  to  divide  his  property 

at  this  time  and  he  said,  'Yes.* " 

George  Crofton  testified  that  he  and 
Charles  Lamb  took  care  of  Mr.  Harkness  tox 
nearly  two  weeks  when  he  was  sick  while  a 
widower,  that  the-  children  did  not  come  near 
and  did  nothing  for  him;  "be  was  pretty  slck^ 
and  he  Just  had  the  care  we  gave  him." 
While  some  of  these  statements  of  the  testa- 
tor were  denied,  they  still  remain  as  por- 
tions of  the  evidence.  Mrs.  De  Crow  admit- 
ted  that  she  went  to  the  lawyer  who  drew 
the  will  and  asked  him  U  be  thought  a  man 
who  could  make  that  sort  ol  ft  will  could  be 
in  his  right  mind. 

The  petition  nowhere  charges  any  inaane 
delu^on.  It  diarges  mental  Inability  and 
imbecility  ariidng  from  disease  and  worry, 
and  charges  the  active  influence  of  the  sec- 
ond wife  to  induce  him  to  devise  and  be- 
queath all  his  property  to  her  and  the  minor 
son,  of  which  there  was  no  syllabus  of  testi- 
mony, but  there  Is  no  charge  of  any  unfound- 
ed or  insane  delusion  as  to  the  way  his  chil- 
dren had  treated  him.  The  tenth  instraction 
Is  another  correct  atatMnent  of  an  abstract 
proposition  of  law  of  very  doubtful  applio- 
tlon  to  the  facts  of  this  case.  But  It  can 
hardly  be  said  that  It  amounted  to  afflrma- 
tive  prejudicial  error. 

[2]  The  second  Instruction  given  by  the 
trial  court  was  as  follows : 

"The  court  instructs  thejurr  that  in  deciding 
whether  or  not  James  W.  Harkness  was  or 
sound  mind  at  the  time  of  making  the  will  in 
controversy  you  have  a  right  to  take  Into  consid- 
eration the  rea8(mahlene«s  or  unreasonableDess 
of  the  manner  in  which  he  disposed  of  his  prop- 
erty, as  a  circumstance  to  be  considered  with  ul 
the  other  circumstances  in  the  case ;  and.  if  you 
believe  that  a  man  of  sound  mind  woold  not 
have  been  likely  to  have  discriminated  against 
the  children  of  his  first  wife  in  favor  of  a  child 
of  his  then  present  wife,  then  yon  have  a  Hght 
to  consider  this  drcumstanee  In  connectloD  with 
all  the  other  circumstances  in  the  case  in  deter- 
mining whether  or  not  James  W.  Harkness  had 
the  mental  capacity  to  execute  the  will  in  ques- 
Uon." 

This  was  doubtless  taken  from  or  sugi^est- 
ed  by  an  Instruction  considered  In  Howard  v. 
Carter.  71  Kan.  85,  80  Pac.  61,  page  93,  In 
reference  to  the  all^^  mental  soundness  of 
the  grantor  In  certain  deeds  involved  In  that 
case.  But  in  Blodgett  t.  Tocum,  80  Kaa  644. 
108  Pac.  128,  somewhat  similar  language  was 
used  in  charging  the  Juiy,  and  Uila  cooit 
said: 

"This  instmctiou  was  erroneoos.   It  practical- 

Stold  the  Jury  that  If  they  regarded  the  dispoai- 
on  which  the  deceased  made  of  her  pronerty  as 
unreasonable,  they  might  infer  that  at  the  time 
sbe  executed  the  deeds  she  was  of  unsound  mind 
or  unduly  influenced,  or  both.  *  *  *  A  per- 
son of  sound  mind  who  is  not  unduly  influenced 
may  make  such  disposition  of  his  property  by 
deed  or  will  as  he  desires,  without  regard  to  its 
fairness  or  onfaimese.  He  may  give  to  one  ASIA 
the  bulk  of  his  property  and  imt  the  other  «K 
with  a  shilling." 

This  was  followed  hy  Coblentz  v.  PntUer, 
81  Kan.  906,  106  Pac.  1011,  reversing  the 
Judgment  on  the  antiierity       Blodgett  T. 
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Yocam.  In  Goblente  t.  FutUer,  87  Kan.  719, 
126  Pac.  80,  42  L.  B.  A.  (N.  S.)  298,  tt  ms 
Bald: 

"WUla  the  InRtruction  given  was  not  as  broad 
as  th«  one  in  the  Blodgett  Case,  it  did  neverthe- 
less, withont  defining  reasonableness,  authorize 
the  jnry  to  decide  for  themselves  the  reasonable- 
ness of  the  contract  and  use  their  own  judgment 
thereon  as  a  basis  for  setting  it  aside.  It  will 
not  do  to  say  that  a  person  of  sound  mind  ma; 
make  any  sort  of  conveyance  he  desires,  bnt  that 
if  he  makes  a  conveyance  which  appears  to  the 
Jnry  unreasonable,  they  may  infer  therefrom  that 
he  was  of  unsound  mind,  or  unduly  influenced. 
Snch  a  rule  wonM  pnt  wills  and  conveyances  not 
within  the  control  of  the  person  who  had  accu- 
mulated the  property,  but  within  the  cmtrol  of 
strangers  whose  experiences  and  ideas  might  dif- 
fer widely  from  those  of  the  person  who  had 
'  exercised  the  jus  disponendl."  87  Kan.  page 
726. 125  Pac  page  83  [42  L.  B.  A.  (N.  8.) 

In  the  Wlsner  Case  (95  Kan.  page  66,  147 
Pac  page  809)  it  was  aald : 

Tnie  right  to  make  a  will  is  given  in  order 
that  the  devolution  of  mroper^  under  the  stat- 
nte  of  descents  and  distribntlons  may  be  cut  off 
according  to  the  teststor's  own  wHL  The  law 
does  not  require  that  a  will  shall  be  natural  or 
reasonable  or  sensible  or  kind.  The  popular  no- 
tion of  the  testamentary  right  doea  not  accord 
with  the  legid  notion.  It  is  the  duty  of  the 
courts  and  of  the  legal  profession  to  follow  the 
law." 

The  dflCeodantli  last  assignment  of  error 
was  In  oveiTullng  the  motion  Ua  a  new  trial, 
one  groond  of  which  motion  was  "error  of 
court  in  Instroctituia  0yea  to  Jury/*  ao  that 
the  matter  Is  ptcfoaly  before  us  tot  ctm- 
slderatlw. 

[t]  We  have  given  more  space  to  the  recital 
of  evidence  In  case  t^w^*  Is  ^ff^mi  in 
(Oder  that  the  real  sltnatloii  ma;  be  dls- 
dosed.  While  no  aerlons  rapture  appears  to 
have  occurred  between  Mr.  Harkness  and 
bis  children  by  hla  first  wife,  stUl  there  waa 
eridoKt  dissatisfaction  on  the  part  ot  scnne 
of  them  at  least  that  he  did  not  dlrlde  up 
his  prcqiterty  wtth  them,  and  there  was  evi- 
dence indicating  failure  on  their  part  to 
show  him  the  attration  he  might  well  expect 
in  time  of  sicfeneiaL  Mo  trouble  aniears  to 
have  Bxiaen  between  the  children  and  their 
stepmother,  and  it  was  bnt  natural  that,  as 
the  former  had  become  mature  and  doubtless 
aUe  to  take  care  of  thansrtTea,  be  should 
dedre  the  bulk  ta  hla  property  to  go  to  his 
second  yokefellow  and  their  <ditld,  whose 
la<^  at  robust  healttk  made  him  a  peculiar 
object  of  solicitude.  Amidst  all  the  theories 
of  all  the  sdiools  of  sodid  ecimomics  practi- 
cal peoide  have  not  yet  gtme  baymd  the  fun- 
damental theory  of  the  real  ownership  of 
property  and  the  right  to  dispose  therecMC  as 
the  owuCT  sees  fit  After  a  man  has,  by  a 
Ufedme  of  effort  and  ectmomy,  accumulated 
a  competency,  it  Is  fw  blm,  and  not  for  some 
jury  of  strangers,  to  say  in  what  manner 
he  shall  dispose  of  It  among  his  heirs  and 
devisees.  Neither  is  It  the  duly  of  the  latter 
to  explain  to  a  Jury  why  the  testator  saw  fit 
to  divide  It  aae  way  rather  than  In  another. 
It  is  iM>ne  <tf  the  Jurors'  business:  It  Is  fw 


them  and  for  the  court,  in  the  absence  of 
mental  Incapacity  or  undue  Influence,  to 
respect  the  wishes  of  the  testator  in  regard 
to  his  own  property  and  Its  disposition  when 
the  summons  comes  for  blm  to  Join  the  in- 
numerable caravan. 

WbUe  the  courts  of  other  states  and  nu- 
merous text-writers  seem  to  accord  much  more 
leeway  to  Jurors  and  mudi  less  power  of  dis- 
position to  owners  of  property,  this  court 
Is  on  record  for  giving  proper  respect  to  the 
desires  of  a  auallfled  testator.  It  la  im- 
possible to  read  the  abstracts  without  the 
conviction  that  the  principle  to  which  tbie 
court  Is  committed  .was  departed  from  by  in- 
struction No.  2,  and  that  the  danger  line 
was  approadied,  if  not  reached,  in  Instruction 
No.  8.  The  evidence  that  at  the  time  the 
wlU  was  executed  the  testator  waa  possessed 
of  sufficient  testamentary  capacity  Is  ctm- 
vlndng  if  not  overwhelming.  In  this  condi- 
tion of  affairs  courts  have  no  right  to  disre- 
gard the  will  and  wishes  so  clearly  drawn 
and  expressed,  and  for  the  reasons  indicated 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance 
herewith.   All  the  Justices  concorilng. 


WBLUNO  V.  WBCJJNO  et  sL  (No.  Omi.) 
(Supreme  Court  of  Kansas.   March  10,  1917.} 

(Svllabut  by  the  Court.) 

JUDOUENT  «=>299(1)— MODXnOA.TXOH— POWEB 

or  District  Coubt. 
Bnle  applied  that,  after  lapse  of  the  term 
at  which  judgment  Was  rendered,  the  district 
court  has  no  power  to  change  the  judgment  ex- 
cept in  accordance  -vrittx  the  provisions  of  the 
Civil  Coda 

[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent.  Dig.  SI  683,  685,  686.] 

Ai^feal  from  District  Court,  Rooks  County. 

Action  by  I^'dla  E.  Welling  against  S.  A. 
Welling  and  others.  Judgment  for  plaintiff, 
and,  from  an  order  modlfyii^  the  Judgment, 
sbe  appeals.  Reversed  and  caose  remanded, 
with  direction  to  reinstate  the  original  Jndg- 
mmt 

Ohartes  S.  Briraa.  of  Tf^ieka,  and  W.  K. 
Skinner,  ct  Stockton,  for  appellant  F.  E. 
Toan&  .of  Stodcton,  for  appellees. 

BUBOH.  J.  This  is  an  i^peal  from  an 
order  modifying  a  Judgment   On  June  22, 

1914,  tlie  district  court  roidered  a  Judgment 
expressly  stating  that  a  sum  of  money  to  be 
paid  to  the  plaintiff,  together  with  an  atr 
tomey  fee  to  her  attorneys,  was  "as  and  for 
alimony,"  and  that  further  alimony  was 
denied.  appeal  was  taken  to  this  court; 
and  the  ^ect  of  the  qiaabeA  recital  waa  con- 
sldeied,  in  connectitm  with  an  u»pUcatlon  tox 
support  and  suit  money.    On  January  14» 

1915,  the  appeal  was  dismissed.  At  the  Sep- 
tember, 1915,  term  of  the  district  court,  and 
on  Dec«nber  15,  1915.  the  court,  presided 
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over  by  the  successor  to  the  Judge  who  was 
In  office  when  the  Judgment  was  rendered, 
struck  fr(Mn  the  Judgment  the  qwted  re- 
cital, mis  was  done,  not  under  any  provi- 
sion ot  the  ClTll  Code,  but  in  response  to  a 
simple  motion  to  modify  the  Judgment. 

It  was  a  Judicial  question  in  June,  1014, 
whether  or  not  the  sum  stated  to  be  "as  and 
for  alimony"  was  one  which  could  be  so 
appropriated,  precisely  as  the  same  subject 
was  a  Judicial  question  In  Dec^ber,  1015. 
If  the  court  erred  in  Its  Judgment  In  1014,  the 
remedy  was  by  appeal  prosecuted  to  efifect 
In  this  court,  and  not  by  an  appeal  to  the 
same  court.  After  lapse  of  the  term,  and 
after  lapse  of  a  year  and  a  half,  the  district 
court  lacked  authority  to  rectify  the  alimony 
decree. 

The  Judgm^t  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  reinstate  the  original  Judgment 
All  the  JnsttceB  ooncnrrlng. 


QOEEBN  V.  BANK  OF  FALMEB. 
(Na  2075L) 

(Supreme  Court  of  KaoBsa.    March  1(\  1S17.) 

(Syllabiu  ly  the  Court.) 
Banks  akd  Baneivo  ^salSlt—VvTATD  Check 

— lilABIUTT. 
A  cause  of  action  is  stated  by  a  petition  In 
an  action  against  a  bank  for  the  amount  of  an 
unpaid  check,  in  which  the  plaintiff  alleges  that 
in  pursuance  of  an  arrangement  with  the  bank 
a  stock  buyer  bought  live  stock  from  bim,  giv- 
ing his  check  on  the  bank,  selling  the  stock, 
and  depositing  the  proceeds  to  meet  the  check. 

[Ed.  Note^For  other  eases,  see  Banks  and 
Banking,  Cent  Dig.  H  636-638.] 

Appeal  from  District  Court,  Waablngton 

County. 

Action  by  Charley  Goeken  against  the 
Bank  of  Palmer.  Demurrer  to  petition  sus- 
tained, and  plaintiff  appeals.  Reversed,  and 
cause  remanded,  with  dlrectlODS  to  overrule 
the  demurrer. 

Edgar  Bennett  of  Washington,  Kan.,  for 
appellant  S.  H.  Hamilton,  of  Clifton,  and 
Stone  ft  McDermott,  of  Topeka,  tor  BppeUee. 

MASON,  3.  Ghaidey  Ooekea  Mid  «nie 
hogs  to  Theodore  Sdiuette  fbr  9828.80,  re- 
ceiving Schuette*8  check  on  the  Bank  of  Pal- 
mer. Payment  of  the  check  was  refused,  and 
Goeken  brought  an  action  against  ttie  bank 
for  Its  amount  A  demurrer  to  bit  petition 
was  sustained,  and  he  appeala 

The  allegations  of  the  pleading  material 
for  the  consideration  of  the  qnestkm  present 
ed  are  as  follows: 

**Tbat  on  tbe  16th  day  of  June,  and  for  some 
years  prior  thereto,  one  Theodore  ScAuette  was 
engaged  in  buying  and  selling  lire  stock :  that 

on  or  about  the   ■  daj  of  ,  1911,  the 

said  Schuette  made  and  entered  into  a  verbal 
agreement  with  the  defendant  through  Its  offi- 
cer and  agent  A.  H.  T^Ier,  vn«e^  and  where- 


by it  was  matnally  agreed  by  and  between  the 
parties  that  said  "Dieodore  Sdiuette  was  to  po^ 
chase  live  stock,  and  was  authorised  by  the  de- 
fendant to  give  his  check  to  such  persons  from 
whom  he  might  purchase  live  stock,  for  which 
he  had  given  checks  on  die  defendant  bank, 
and  should  deposit  the  proceeds  of  the  sale  ci 
■aid  live  stock  in  said  bank,  and  that  the  defend- 
ant hank  was  to  pay  out  of  the  proceeds  of  said 
fund  the  aforesaid  checks  given  by  said  Theo- 
dore Schuette  and  for  the  expenses  incident 
thereto.  That  on  the  16th  day  of  June,  1913, 
the  said  Schuette  purchased  from  this  plaintLII 
eleven  (11)  hogs,  for  and  in  consideration  of  the 
sum  of  three  hundred  twenty-eight  and  eigbty- 
hundredths  (¥328.80)  doUars,  and  that  at  the 
time  of  said  purchase  the  said  Theodore  Schuette 
gave  to  this  plaintifF  his  <dieck  on  the  defendant 
bank  for  the  sum  of  three  hundred  tweot7-eight 
and  eighty-hundredths  (¥32a.SI>)  dcdiars  in  pay- 
ment_for  said  bogs,  which  cheek  was  transmitted 
in  due  course  of  business  and  was  duly  presented 
to  the  defendant  bank  for  payment,  and  that 
payment  thereon  was  refused  by  the  defendant 
*  *  *  That  said  Bchnette  folly  complied  with 
all  his  part  of  said  agreetnent  with  defendant 
bank  by  selling  all  of  said  hogs  and  depositing 
the  proceeds  thereof  in  the  said  defendant  bank, 
and  that  said  bank  wrongfully  and  unlawfully 
refused  to  pay  said  check  and  said  indebtedness 
under  its  agreement  end  that  said  sum  is  still 
due  and  unpaid." 

The  petition  alleges  that  Schuette  agreed 
to  deposit  In  the  bank  the  proceeds  of  the 
sale  of  live  stock  t<x  which  he  had  given  his 
check,  and  that  he  had  fnUy  compiled  with 
his  agreement  Tills  amonnta  to  aa  allega- 
tion that  he  bad  depoalted  the  proceeds  of 
the  sale  of  the  bogs  purchased  from  the 
plaintiff,  and  as  against  a  demurrer  it  may 
be  inferred  that  the  bank  knew  the  source 
of  the  deposit  The  petition  also  alleges 
that  the  bank  agreed  to  pay  the  cHecks  glr- 
en  for  live  stock,  out  of  the  fund  arising  from 
the  d^wslt  of  the  proceeds  of  the  sale,  and 
that  It  wrwgfnlly  refused  to  pay  under  it* 
agreement  the  check  (^ven  by  Schuette  to 
the  plaintiff.  The  agreem«it  was  alleged  to 
be  that  the  bank  would  pay  the  check  ont  oC 
the  proceeds  of  the  sate  deposited  with  It 
The  allegation  that  it  wrongfully  refused  to 
pay  the  dheck  under  it*  agreement  Implies 
that  the  ^reenent  required  the  payment  tit 
the  check— 4n  other  words,  that  at  the  time 
the  cbe<ft  was  presented  fiinda  were  on  hand 
to  meet  it  unless  the  bank  bad  nnlawfallr 
dlrerted  them.  Tbe  defendant  Indsta  Ibat 
no  cause  of  actttm  was  stated,  became  tbe 
acceptance  of  a  dieck  Is  not  binding  unless 
In  wrtting,  and  because  tbe  payee  ot  an  un- 
accepted cbedc  cannot  maintain  an  action 
thereon  against  ttie  bank,  fnr.want  eC  ifflT' 
Ity  ot  cwtract 

The  anawM  to  both  contentiom  1«  that  the 
action  la  not  brougbt  merely  ap<m  the  check, 
but  upm  the  entire  transaction.  Ballard 
Bank,  9k  Kan.  91,  ISO  Pac.  936,  and  aimotap 
tions  thereto  In  U  &  A.  19160, 1»4,  18S.  In 
acc^ttlng  Schnette'B  che(^  the  plaintiff  did 
not  otend  blm  any  credit  He  had  a  right 
to  assume  that  provision  had  been  made  for 
the  paymoit  of  tbe  cbeck,  and  if  tbe  fact 
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rored  otberwiae  to  foUoir  his  property  or 

s  proceeds  into  the  hands  of  any  one  who 
x)k  either  with  notice  of  the  facts.  Bank 
.  Bmwn.  80  San.  B20.  108  Pac.  102,  23  U 
:.  A.  (N.  S.)  824;  note,  I<.  B,  A.  19160,  21. 
i^hen  Schaette  sold  the  plaintiff's  hogs,  for 
-blch  be  bad  given  only  an  unprotected 
beck,  the  money  which  he  received  really 
elODged  to  the  plaintiff,  and  was  subject  to 
e  claimed  by  him.  And.  his  right  was  not 
>st  by  the  deposit  of  the  money  with  a 
ink,  which  knew  of  Its  orl£^  and  was  co- 
leratlng  with  Scbuette;.  The  rules  tliat  a 
ink  is  not  bound  by  its  oral  acc^tance  of 
check  and  that  It  Lb  not  liable  to  the  payee 
'.  an  unaccepted  check  have  no  «i^Ucatl<w 
I  this  situation. 

The  Judgment  Is  reversed,  and  the  cause 
•nianded,  with  directions  to  oTermle  the  de- 
urrer.  All  the  Justices  concurring. 


JEBMAN  AMERIOAIT  STATE  BANK  v. 
WATSON.   CNo.  20318.) 

(Si^remc  Coart  of  Kansas.   Feb.  10.  1917. 
Bdieaxing  D^ed  Blarch  16. 1917.) 

fSvUabu9  ty  the  q<mrt.) 

Bills  and  Norm  4s»12Si— AocouMODATioir 

XoTE— Pabtt. 

Where  a  bank  desires  to  make  an  additional 
in  to  a  customer,  but  cannot  do  bo  because  it 
a  already  lent  him  as  much  as  the  law  per- 
ils, and  for  tbat  reason  induces  another  person 
give  bia  note  for  the  amount,  promising  to 
Id  him  harmless  in  the  matter,  in  legal  con- 
nplation  the  borrower,  who  receives  toe  mon- 
,  and  not  the  bank,  wnltdi  pays  it  out,  is  the 
rt.T  for  whose  accommodation  tlie  note  is 

Ed.  Note.— For  other  cases,  see  Bills  and 
itcs,  Oent  Dig.  H  256,  2S9.] 

EVIDKNCB    I8-.J  111(1^— FABOI  EiVIIHBNCi:— 

"Hots. 

The  maker  of  a  note  cannot  defend  an  ae- 
>n  thereon  by  showing  an  oral  agreement  made 
the  time  ox  its  execution  that  he  should  not 
held  liable,  for  the  reason  that  this  would  vio- 
:e  the  rule  forbidding  the  contradiction  of 
i  terms  of  a  written  instrumoit  by  parol  evi- 
nce. 

Ed.  Note.— For  other  cases,  see  £>vidence, 
nt.  Dig.  SI  1799-1812.  2043.  2044.] 

Biix9  AND  Notes  «=9ll3— AccoiofODAnoK 

V'OTE — ESTOPFKL. 

The  maker  of  a  note  cannot  defend  an  action 
ireon  by  showing  that  it  was  executed  without 
iiefit  to  him.  under  an  agreement  exempting 
u  from  Uabuity,  in  order  to  enable  the  bank 
which  it  was  payable  to  make  an  additional 
in  to  a  customer  who  bad  already  borrowed  to 
i  limit  allowed  by  law,  for  the  reason  that, 
ving  voluntarily  signed  tlie  note  in  order  that 
;  examiner  might  believe  it  to  be  an  asset  of 
}  bank,  he  ought  not  to  be  permitted  to  deny 
that  effect 

E(].  Nota— For  other  cases,  see  Bills  and 
•tes.  Cent  Dig.  %  223.] 

Bills  and  Notes  4»>140— Accouuodation 
fclAKEH— Release— Extension. 

The  maker  of  a  note  given  for  the  accommo- 
tion  of  mie  whose  indebtedness  is  evidenced 

a  separate  note  to  the  same  pa^ee  is  not 
eased  by  the  granting  of  an  extension  of  time 


without  Us  knowle^e,  or  by  the  surrender  of  ae- 

cnrity  to  the  person  accommodated. 

[Ed-  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  355-859.] 

Appeal  from  District  Court,  Anderson 
County. 

Suit  by  the  Oerman  American  State  Bank 
against  W.  T.  Watson-  Judgment  for  plain- 
tiff on  sustaining  of  defendant's  demurrer 
to  the  evidence,  and  he  appeals.  AtHrmed. 

Bwlng,  Oard  &  Oard,  of  lola,  and  0.  A. 
Matson,  of  Wichita,  for  appellant.  K  D. 
McKeever,  of  Topeka,  for  appellee. 

MASON,  J.  The  Oerman  American  State 
Bank  sued  W,  T.  Watson  upon  two  notes, 
one  for  $1,748.15,  signed  by  him  and  payable 
to  the  bank ;'  the  other  for  9280,  signed  1^  I. 
M.  Bliti,  payable  to  Watson,  and  Indorsed 
by  him  to  the  bank.  The  locution  and  in- 
dorsement were  admitted,  but  the  defmdant 
pleaded  facts'  which  he  relied  upon  as  re- 
lieving him  from  liability.  A  demurrer  to  his 
evidence  was  sustained,  and  be  appeala 

Most  of  the  evidence  of  the  defendant  was 
directed  to  the  proposition  that  he  was  nbt 
liable  upon  th^  larger  note  because  of  the 
drcumstances  under  which  the  note  of  which 
it  was  a  renewal  was  executed,  which  were 
thus  stated  In  the  answer: 

"The  said  Blitz  applied  to  tlie  said  the  Ger- 
man American  State  Bank  for  a  loan  of  $1,738.- 
59,  and  that  sold  bank,  through  its  president, 
Metxger,  then  agreed  to  make  said  loan. 

"That  at  said  time  the  said  bank,  through  its 
president.  Metzger,  stated  to  this  defendant  tbat 
said  Blitz  had  arranged  with  them  for  the  said 
loan,  but  that  he  had  already  borrowed  from  the 
bank  as  much  as  It  conld  loan  to  any  one  indi- 
vidual, and  that  it  desired  to  make  the  loan  in 
the  name  of  this  defendant;  and  ati  the  same 
time  stated  that  said  Blitz  was  solvent  and  in 
first-class  financial  condition,  and  that  the  loan 
was  a  good  one,  and  that  if  defendant  would  ez- 
ecnte  a  note  in  hia  own  name  for  the  said  loan 
it  would  be  considered  as  en  accommodation  to 
the  bank  and  not  be  regarded  as  any  personal 
obli^tion  of  his,  and  that  said  bank  would  also 
take  from  the  said  Blitz  a  note  and  collateral 
securi^  therefor,  such  as  diamonds  and  Jewelry, 
so  tbat  the  note  would  be  amply  secured  and 
this  def^dant  would  be  Incurring  no  obligation 
by  the  making  ol  said  note. 

"That  relying  on  said  statements  and  for  the 
purpose  of  accommodating  said  bank,  without 
any  consideration  whatever  to  this  defendant, 
be,  on  I>ecember  27,  1911,  executed  and  deliver- 
ed to  said  bank  a  note  for  the  Bum  of  $1,736.56, 
the  amount  said  I.  M.  Blitz  was  at  said  time 
borrowing  from  said  bank ;  and  that  at  the  same 
time  said  I.  M.  Blitz  executed  and  delivered  his 
own  note  for  that  amount,  made  payable  to  this 
defendant  and  indorsed  to  said  bank,  or  made 
directly  to  said  bank  and  delivered  to  it,  and 
delivered  to  said  bank  certain  diamonds  and  oth- 
er jewelry,  the  exact  kinds  and  descripdons  of 
which  defendant  does  not  know  and  cannot  give, 
but  which  the  said  MetZKer  stated  to  this  de- 
fendant were  of  sufficient  value  to  more  than 
pay  the  said  sum  so  borrowed,  and  which  plain- 
tiff alleges  were  of  such  valne." 

[1]  1.  This  portion  of  the  answer  stated  no 
defense,  and,  so  tax  as  the  evidence  of  the 
defendant  tended  to  support  the  allegations 
quoted,  .the  demurrer  was  properly  snsCalnedf 
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for  sereral  reaaooB.  The  fact  that  the  makar 
rec^Ted  no  benefit  from  the  tiaxiaaction  did 
not  consatnte  a  defenae.  The  loan  made 
bj  the  bank  to  Blitz  was  a  Buffldent  cmisld- 
oation.  8  O.  J.  214;  4  A.  ft  B.  Ency6L  of 
I/.  188.  While  the  answer  alleges  that  the 
defendant  signed  the  note  "for  the  purpose 
of  accommodating  said  bank,"  the  facts  set 
ODt  show  that  In  legal  contemplation  Blitc 
was  the  person  accommodated. 

acconunodated  party  Is  he  to  whom  the 
credit  of  the  accommodatio&  part;  is  loaned, 
and  IB  not  necesaarily  the  payee,  aince  the  in- 

a airy  always  ta  as  to  wtiom  did  ibe  maker  of 
tie  paper  loan  his  credit  as  a  matter  of  fact 
And  the  fact  that  one  derives  some  incidental 
benefit  from  the  paper  will  not  make  it  accom- 
modation paper  as  to  him."   8  O.  J.  254. 

In  illustratlTe  cases  dted  to  the  forgoing 
text,  this  language  was  used:  , 

"  The  accommodated  party.  In  a  legal  sense, 
la  the  person  to  whom  the  credit  of  the  accommo- 
dating party  is  loaned,  not  a  third  person  who 
may  receive  an  adTantaga  by  the  loan  of  the 
credit* "   Note  79. 

"To  have  the  money  raised  on  a  new  note 
made  by  defwdant  was  In  a  certain  popular 
soiae  an  accommodation,  that  is,  a  conrenicnce, 
to  the  plaintiff,  juat  aa  it  is  a  convenience  to  a 
creditor,  who  wants  his  money  but  cannot  get 
it  from  his  debtor  in  cash,  to  get  payment  by  a 
note  on  which  he  can  raise  the  money  temporari- 
ly, though  at  the  risk  of  an  hidorsement  which 
he  may  ultimately  have  to  pay.  But  this  Is  very 
far  from  what  the  law  means  by  accommodation 
paper."   Note  79. 

The  note  was  not  executed  to  aiable  the 
bank  to  obtain  money  from  some  one  else, 
but  to  enable  Blitz  to  obtolQ  more  money 
from  the  bank.  The  defendant's  credit  was 
not  lent  to  the  bank,  bat  to  Blitz;  the  ef- 
fect of  the  transaction  being  to  mable  him 
to  borrow  upon  tbe  credit  of  the  defendant 
after  the^  credit  which  the  bank  under  the 
law  could  extend  to  him  had  been  exhausted. 
Tbe  circumstance  that  the  bank  was  desir- 
ous of  doing  the  business,  and  Oiat  the  de- 
fendant was  moved  by  friendship  for  tbe 
bank  rather  than  for  BUtz — by  a  desire  to 
help  the  lender  to  earn  interest,  rather 
than  by  a  wish  to  aid  the  borrower  in  ob- 
taining a  loan — does  not  afCect  the  legal  rela- 
tion of  tbe  parties.  The  situation  Is  entire- 
ly dllTerent  from  that  presented  in  Means  v. 
Bank,  97  Kan.  748,  156  Pac.  701,  where  it 
was  held  that  a  bank  was  bound  to  protect 
the  maker  of  a  note  executed  to  it,  for  its 
accommodation,  the  proceeds  of  which  it  re- 
ceived and  retained.  Here  tbe  money  was 
lent  to  Blitz  upon  the  strength  of  the  note 
signed  by  the  defenflant,  without  which  the 
loan  could  not  have  been  made.  The  cir- 
cumstance that  the  president  of  the  bank 
told  him  that  the  loan  was  otherwise  secured, 
and  that  he  would  not  have  to  pay  It,  does 
not  alter  the  fact  that  It  furnished  a  con- 
sideration for  the  note. 

[2]  2.  By  the  weight  of  authority  an  execu- 
tive ofBlcer  of  a  bank  has  no  Implied  authori- 
ty to  bind  it  by  a  promise  that  one  who  signs 
a  note  shall  not  be  required  to  pay  It  The 
cases  on  the  subject  are  collected  in  a  note 
In  28  Ij.  B.  A.  (N.  &)  G01«  Where  it  Is  said : 


"It  la  a  guwral  .rale,  rect^nizad  by  the  great 
majority  oi  the  cases,  that  the  president  or  cash- 
ier or  any  other  similar  executive  officer  of  a 
bank  has  no  authority,  simply  by  virtue  of  his 
office,  to  bind  his  bank  by  an  agreement  made 
with  the  maker  or  indorsers  of  commercial  paper 
payable  to  the  bank,  that  their  liebilibr  on  such 
paper  will  not  be  enforced.  The  rule  applies 
whether  the  agreement  is  made  before  Uie  paper 
has  been  signed,  or  after." 

When  an  officer  In  taking  a  note  in  behalf 
of  the  bank  agrees  that  it  shall  not  be 
forced,  the  question  of  the  extent  of  bis 
agency  may  perhaps  be  eliminated  by  the 
rule  that  a  principal  cannot  accept  the  fruits 
of  a  contract  made  for  It  and  at  the  same 
time  reject  any  burdens  assumed,  on  the 
ground  that  they  were  unauthorized.  Lum- 
ber 00.  V.  Silo  Co.,  92  Kan.  368,  140  Pac.  867, 
Ann.  Cos.  1915D,  30;  cases  cited  In  Means 
T.  Bank,  supra.  However  this  may  be,  tbe 
oral  agreement  Uiat  the  defendant  was  not 
to  be  held  to  the  payment  of  the  note  was 
not  ^iforceable  because  it  was  in  direct  con- 
flict with  the  terms  of  the  written  instru- 
ment, which  could  not  be  contradicted  in 
this  manner.  Stevens  v.  Jjxch,  98  Kan.  806, 
158  Pac.  43;  17  Cyc.  689;  4  WlgnKse  on 
Evidence,  S  2444,  par.  3. 

[3]  3.  Moreover,  the  enforcement  of  an 
agreement  between  the  bank  and  tite  de- 
fendant, that  BUtz  alone  should  be  liable 
for  the  payment  at  the  loan,  must  be  refused 
upon  another  ground.  To  allow  tbe  rela- 
tions of  the  parties  to  be  controlled  1^  such 
an  agreement  would  be  to  count^iance  and 
give  efFect  to  a  secret  arrangement  entered 
Into  for  the  purpose  of  evading  the  law 
which  limits  the  amount  which  a  bank  may 
lend  to  one  person.  Gen.  Stat  1915,  {  630. 
In  Means  v.  Bank,  supra,  the  facts  were 
held  not  to  render  the  principle  apjdicaUe; 
but  this  was  said  concerning  it: 

"And  this  brings  us  to  tbe  second  contentiOD 
of  the  defeudaats:  That  the  entire  transaction 
is  void  for  the  reason  that  the  evidence  con- 
clusively shows  that  the  transaction  was  entered 
into  for  the  purpose  of  deceiving  the  bank  eom- 
missioner  and  making  it  appear  to  the  creditors 
and  stockholders  tiiat  the  bonk  held  these  nf>tea 
as  valid  notes.  Authorities  are  cited  holding 
that  where  an  officer  of  a  bank  enters  into  a 
transaction  with  an  individual  with  such  a  pur- 
pose, and  executes  legal  instruments  of  an  oblig- 
atory character  for  that  purpoae,  the  maker  of 
the  obligation  cannot  thereafter  be  heard  to 
say  they  are  invalid.  Thus,  in  State  Bank  of 
Moore  V.  Forsyth,  41  Mont  249,  267.  108  Pac. 
914  [28  li.  R.  A.  (N.  S.)  GOl],  It  was  held  that 
under  such  drcumstances  'It  ia  sound  reason,  as 
well  as  pure  justice,  to  leave  him  bound  who 
has  bound  himself.'  Tbe  soundness  of  the  gen- 
eral rule  contended  for  by  the  defendants  can- 
not be  doubted."   97  Kan.  751,  156  Pac  702. 

The  language  attributed  to  the  Montana 
court  was  quoted  by  it  from  Pauly  v,  O'Brien 
(G.  O.)  69  Fed.  460,  where  the  maker  of  a 
note  sought  to  escape  liability  by  showing 
that  it  was  given  in  renewal  of  one  he  had 
executed  to  a  bank,  to  take  tbe  place  of  a 
matured  note  of  one  Naylor,  at  the  request 
of  the  president  who  told  him  that  the  Nay- 
lor note  was  secured  1^  sufficient  Jewelir 
to  pay  1£»  but  that  be  dealred  to  fat  it  "oat 
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the  past-dne  notes,**  and  would  carry 
as  collateral  to  the  note  oC  the  dtfendant. 
le  court  said: 

'It  thOB  appears  that  the  defendant  execnted 
.  first  note,  sabseqnentlr  renewing  it  from 
le  to  time,  and  ultimately  by  the  note  in 
t,  for  the  purpose  of  having  it  take  the  place 
the  Naylor  note,  which,  together  with  the  col- 
ertils,  'were  to  be  collateral  to  the  note'  given 

him.  If,  however,  this  was  not  really  the 
e.  but  that,  in  truth,  the  transaction  was  a 
re  trick  to  make  it  appear  to  the  government 
I  to  the  creditors  and  etockholders  ot  the  bank 
t  it  had  a  valaable  note  when  in  fact  it  did 

have  one,  the  reanlt  must  be  the  same,  for, 
en  parties  employ  legal  instnuneuta  of  an 
igatory  character  for  fraudulent  and  deceitful 
-posea,  it  is  tound  reason,  at  well  as  pure 
dee,  to  lean  him  boond  who  has  bound  him- 
!.  It  will  never  do  lor  the  courts  to  ^old 
t  the  officers  of  a  bank,  by  the  connivance  of 
bird  party,  can  give  to  it  the  semblance  of 
dibr  and  secnrity,  and,  when  its  Insolvent 
lisdosed,  that  the  third  party  can  eiQHie  the 
sequences  ot  his  franduloit  act.**  Fed. 

n  New  England  Fire  Jxib.  Co.  t.  Haynes, 
Tt  806,  810,  45  Atl.  221,  222  (76  Am.  St. 
y.  771),  an  action  on  a  note  given  to  an 
a  ranee  company  to  replace  another,  the 
Tt  said: 

Ct  is  not  neeesaary  to  decide  whether  It  was 
>r  to  admit  parol  evidence  to  show  what  oc- 
red  between  Redlngton  and  the  defendant, 
•XL  the  latter  gave  the  note  to  the  plaintiff, 
the  facts  found  on  such  evidence  cannot  avail 
defendant  by  way  of  defense  to  tbis  action, 
h  facts  show  that  be  gave  the  note  for  the 
pose  of  enahlinjE  the  plaintiS  to  deceive  the 
irance  commissionera  of  this  state  in  respect 
ts  then  financial  condition,  and  he  is  estop- 
from  taking  advantage  of- his  own  fraud  In 
behalf." 

n  Westwater  v.  Lyons,  193  Fed.  817,  820, 
113  C.  O.  A.  617,  620,  623,  a  note  for 
ch  the  makers  received  no  benefit  was 
:uted  to  a  national  bank,  which  used  It 
a  substitute  for  a  note  representing  a 
t  on  which  one  McKinnle  was  liable,  to 
iive  the  Comptroller  of  the  Currency. 
Circuit  Court  of  Appeals  held  that  It 
a  question  of  fact  whether  the  note 
given  for  the  accommodatloa  of  Mc- 
nle  or  of  the  bank,  but  said: 
Phether  the  note  was  given  for  the  accommo- 
>n  of  McKinnie  or  for  the  accommodation  of 
bank  would  not  niatter,  if.  at  the  time  it 
given,  Westwater  was  cognizant  of  the  sit- 
>n  between  the  bank  and  the  Comptr<dler  of  ; 
Currency.  •  •  *  As  we  have  already  re- 
led,  however,  the  Innocence  of  the  defendant 
lis  respect  underlies  his  whole  defense  and  is 
^cessary  postulate  to  eveiy  proposition  in- 
ng  the  question  of  his  liability." 

«,  also,  Murphy  v.  Gumaer,  18  Colo.  App. 
70  Pac  800 ;  Third  Nat.  Bank  v.  Belch- 
101  Mo.  Ah>.  242,  73  S.  W.  893 ;  Sickles 
erold,  11  Misc.  Rep.  583,  32  N.  T.  Supp. 
;  In  re  Tasker'a  Estate,  182  Pa.  122,  37 
924;  State  Bank  of  Pittsburg  v.  Kirk, 
jllant,  216  Pa.  452,  65  Atl.  932. 
has  been  held  that  a  defense  to  a  note 
stajbUshed  by  a  showing  that  It  was 
1  to  a  bank,  which  parted  with  nothing 
le  strength  of  It,  merely  to  enable  an  of- 
to  deceive  the  examiner.  Chicago  Title 
nut  Co.  V.  Brad7>  16S  Mo.       66  8.  W. 


303.  See,  also,  Rankin  r.  City  National 
Bank,  208  U.  S.  541.  28  Sup.  Ct  340,  62  L. 
Ed.  610.  The  same  rule  seems  to  have  been 
applied  in  a  case  decided  by  the  United 
States  District  Court  tor  the  District  of 
Kansas,  in  March,  1915  (Tates  Center  Nat 
Bank  v.  Schaede,  240  EVd.  240),  which  was 
affirmed  without  opinion  by  the  Circuit  Court 
of  Appeahs  (240  Fed.  241)  in  September,  1916. 
While  no  formal  opinion  was  delivered  by 
the  trial  conrt,  a  memorandum  of  the  de< 
drion  was  made  which  shows  the  scope  of 
the  dedsion,  but  does  not  affirmatively  dl»- 
dose  whether  the  maker  of  the  note  was 
aware  of  the  use  that  was  to  be  made  ot  It 
It  reads: 

"nils  is  an  action  by  plaintiff,  an  insolvent 
national  banidng  association,  now  in  the  hands 
of  a  receiver,  to  recover  from  defendant  the 
contents  of  a  promissory  note  for  the  sum  of 
$1,500  made  by  the  defendant  to  the  bank.  The 
note  ia  controversy  is  one  of  a  series  of  renewal 
notes  made  by  defendant  at  the  solicitation  of 
the  prestdent  and  general  managing  officer  of  the 
bank.  It  is  the  first  of  a  series  of  like  transac- 
tions engaged  in  by  the  president  of  the  bank  to 
conceal  nis  defalcations  in  the  hank,  and  the 
true  financial  condition  of  the  bank,  with  papw 
apparently  good,  bnt  ia  fact  obtained  without 
consideration,  for  the  purpose  of  deceiving  the 
Comptroller  of  the  Currency  or  those  whose  duty 
It  was  to  examine  into  the  affairs  of  the  bank, 
by  giving  it  a  false  appearance  of  solvency.  The 
defense  interposed  is  want  of  consideration. 
Not  only  is  this  defense  made  out,  but  it  further 
appears  that  the  whole  transaction,  teom  the 
making  of  the  original  note  to  the  renewal  in 
controversy*  was  without  consideration,  and  in 
pursuance  of  the  illegal  and  criminal  design  of 
the  president  of  the  bank.  Such  state  of  facts 
pnblle  policy  and  good  morals  alike  condemn, 
and  courts  refuse  to  enforce.  This  case  differs 
in  dwree  only  from  that  of  Plaintiff  v.  Lanbar, 
240  Fed.  237;  and  Cutler,  Receiver,  v.  Fry,  MO 
Fed.  238,  this  day  detannined.  It  follows,  judg- 
ment must  go  for  the  defendant" 

The  present  case  is  distinguishable  from 
those  Just  referred  to  on  the  ground,  already 
stated,  that  here  there  was  a  consideration 
for  the  note,  and  the  bank  parted  with  Its 
money  on  the  strength  of  It.  Notwithstand- 
ing any  expreaslons  of  a  contrary  tendency 
in  the  cases  cited,  we  are  satisfied  that  at 
least  where  there  Is  no  want  of  a  valid  con- 
sideration, and  the  note  was  not  In  legal  con- 
templation given  for  the  accommodation  of 
the  bank,  the  maker  cannot  defeat  its  pay- 
ment by  showing  that  with  his  knowledge  it 
was  intended  to  mislead  the  examiner  as  to 
the  honk's  condition  or  securities.  The  rule 
that  an  agreement  in  contravention  of  a  stat- 
ute, or  of  public  policy,  will  not  be  enforced 
at  the  Instance  of  either  party,  does  not  ap- 
ply. The  statute  limiting  the  amount  a  bank 
may  lend  to  one  person  operates  for  the  pro- 
tection of  the  stockholders  and  the  public, 
as  well  as  the  depositors.  It  is  the  agree- 
ment that  the  defendant  was  not  to  be  liable 
on  the  note,  rather  than  the  making  of  the 
note  itself,  that  Is  objectionable  as  defeating 
the  purposes  of  the  banking  act.  The  defend- 
ant, not  the  plaintiff,  Invokes  It  To  give 
effect  to  an  understanding  that  a  note  ex- 
ecuted to  Bhav  compUanoa  with  the  law 
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sbould  not  be  collected  wouM  be  to  counte- 
nance, rather  than  repudiate,  the  arrang^ent 
for  evading  the  8tatnte>  and  would  tend  to 
defeat  Its  object  and  to  Injure  the  persons  for 
whose  benefit  It  was  ^acted.  In  that  situa- 
tion the  rule  referred  to  has  no  ai^Ilcatloa, 
The  evidence  tended  to  show  a  sUghtlr 
Alftteroit  atate  of  facta  from  that  allied  In 
the  portion  of  the  answer  quoted.  The 
pleading  Indicates  tluU:  the  original  note,  of 
which  that  sued  <mi  is  a  r«iewal,  wns  given 
at  the  Inception  of  the  relations  between  the 
bank,  the  defendant,  and  Bllta.  The  evidence 
la  to  the  effect  that  at  the  Inctance  of  tbe 
president  of  the  bank  the  defeoidant  made  or 
procured  to  be  made  various  loans  to  BUtx, 
with  the  understanding  that  the  bank  was  to 
take  them  up  at  any  time ;  that  lii  pursilance 
of  this  agreement  the  defendant  aaked  that 
they  be  taken  np;  that  this  was  d<Hie,  the 
bank  paying  off  the  existing  notes,  and  tak- 
ing In  exchange  one  signed  by  the  defendant 
as  well  as  one  signed  by  Bllts,  for  the  reason 
that  it  was  already  carrying  all  the  Blitz 
paper  It  could. .  The  evidence  varied  from 
the  answer  only  In  details.  What  has  al- 
ready  been  said  as  ta  the  Insnffldency  of  the 
defense  pleaded  an>lieB  as  well  to  that  under- 
taken to  be  Aown  by  the  evidence.  The  «vt- 
daace  av  well  as  the  pleading  showed  that 
there  was  a  valid  consideration  tor  the  de- 
fendants note,  that  In  legal  contemplation 
Bllta  was  the  person  for  whose  accommoda- 
tion It  waa  made,  and  that  its  pdrpose  was  to 
enable  the  bonk  to  make  a  loan  whlf^  other- 
wise wonid  be  forbidden. 

r4]  4.  The  answer  set  ont  that  the  bank 
had  extended  the  time  of  payment  of  the 
BUts  indebtedness  wlthont  the  defioadanf  s 
consent,  and  also  Qiat  it  had  volontarUy  snr- 
rendered  to  Blitz  certain  property  whldi  it 
held  as  collateral  security  for  the  loan.  Nei- 
ther allegation  constituted  a  defraise,  so  that 
it  la  immaterial  whetlier  the  evidence  tended 
to  support  them.  Under  the  uniform  nego- 
tiable bistrument  act,  Che  defendant  was 
.primarily  liable,  since  by.  the  terms  of  the 
note  he  had  signed  he  was  absolutely  required 
to  pay  it.  Gen.  Stat  IdlS,  |  6523.  His  posi- 
tion was  oot  more  favorable  than  If  be  bad 
signed  a  note  as  surety  for  BUtz,  and  Id  that 
case  he  would  not  have  been  released  by  the 
granting  of  an  extension  of  time  to  his  prin- 
cipal. Bank  v.  Bowdon,  OS  Kan.  140, 157  Pac. 
429.  The  reasoning  by  whldi  that  conclusion 
Is  supported  la  not  completely  applicable 
where  security  has  been  surrendered  to  the 
principal,  but  the  same  rule  has  been  applied 
to  that  situation.  8  (X  J.  620.  In  the  statu- 
tory enumeration  of  the  methods  by  whldi 
a  note  may  be  discharged,  which  obviously 
Is  intended  to  exclude  any  not  mentioned,  no 
ref^nce  is  made  to  tiie  surrender  of  secu- 
rity.  Oen.  Stat  1916,  IS  6647-^653. 

The  pleading  and  evidence  with  respect  to 
the  note  for  $280  presents  no  defense  not 


tendered  nnavailable  by  what  has  already 

been  said. 

The  Judgment  is  affirmed.  AU  the  Justices 
fOBCurrlng. 

DU2f  KING  T.  FOSTEN  et  fll  (So.  20710.} 
(Bnpreme  Oonrt  of  Kansas.    March  10^  1917.) 

(SyOalhu  bv  tJi4  Court.) 

1.  Jddgubnt  ^ta>tX&—MEMam  Am  Bu— 
TACHifSNT— IrrnsnuDtv— ItesoHB  Bochd. 
A  judgment  on  an  interplea  filed  in  as  at> 
tachment  proceedinpr  nnder  section-  45  of  the 
Code  of  Oivll  Procedare  {Gea;  St.  1909.  {  063$ 
is  binding  on  the  intwpleader  and  on  the  purties 
to  the  action,  and  is  a  bar  to  another  acnon  fay 
the  interpleader  for  tiia  recovwy  of  Oe  po» 
session  of  tba  property  in  ccntnmny. 

[Ed.  Note.— Foe  other  cases,  see  Judgment^ 
Cent  Dig.  {  907.] 

Z  JumcES  or  ths  Pkacb  «=3l^4>— Dogbk 

Bntbt— Jddoiunt  roB  Costs. 
An  oktar  an  tb«  iodket  of  a  justice  oC  the 
peace  as  fbuows:  *1>enmrrer  to  evidence  filed 
by  plaintiff,  N.  M.  BiseL  Court  niBtained  de- 
murrer, and  rendered  judgment  against  claimant 
for  coats"— shows  that  judgment  was  rendered 
against  the  claimant  for  coeta. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  S9T.] 

Appeal   ttom   District   Court,  Jc^uaon 

County. 

Action  by  B.  M.  Dunning  against  W.  H. 
Posten  and  others.  Judgment  for  the  other 
defendants,  dismissing  as  to  defendant  Poafc* 
en.  and  plaintiff  appeals.  Affirmed. 

filling  St  Riling,  of  Lawreoc^  toe  arodlant. 
B.  v.  Pardee  and  J.  B.  Wilson,  both  ot  Law^ 
rence,  for  appelleea. 

MARSHALL,  J.  This  Is  an  action  to  re- 
cover specific  personal  property.  Judgment 
was  rendered  against  the  plaintiff  and  in  t&- 
vor  of  the  defendants  Boundtree  and  Bisel  on 
their  motions  for  judgment  on  the  pleadings. 
The  plaintiff  appeals. 

The  plaintiff's  pleadings  consisted  of  an  or- 
dinary petition  and  affidavit  In  replevin.  The 
action  was  dismissed  as  to  defendant  W.  H. 
Posten.  DefendaiUs  Boundtree  and  Bisel  fil- 
ed separate  answers.  Bach  of  these  answers 
disclosed  the  following  facta:  That  on  Sep- 
tember 9,  1915.  defendant  Blael  commenced 
an  action  on  a  promissory  note  before  defend- 
ant Posten,  a  justice  of  the  pesce,  against  (X 
H.  McQuary,  Jr.,  and  Minnie  Alts  McQuary* 
for  the  reoov«y  of  $152.62;  that  summons 
was  served  and  im  ord^  of  attachment  was 
Issued  OQ  S<^tember  10, 1015;  that  the  order 
of  attacbmeit  was  levied  on  the  prcverty  In 
controversy  In  the  present  action;  Uiat  <m 
September  16, 1015,  B.  M.  Donning,  Oxe  plain- 
tiff in  the  present  action,  filed  an  Interplea  In 
the  action  before  tb6  justice  of  the  peace,  in 
which  Interplea  the  plaintiff,  Dunning,  alleg- 
ed that  he  was  the  owner  at  the  property  in  , 
controversy  and  prayed  that  the  attachment 
be  dissolved  and  Out  he  be  glvoi  possession 
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of  the  property;  that  the  action  before  the 
Justice  of  the  peace  was  tried  aa  to  all  par- 
ties on  September  Id,  1915;  that  the  plajja- 
tUf ,  Donning,  Introduced  evidence  to  establish 
the  allegations  of  his  Interplea;  that  defend- 
ant Blsel  demurred  to  that  eviddnce;  that  the 
demurrer  was  sustained  by  the  court,  and 
Judgmoit  was  rendered  against  Dnnnlng  for 
costs;  and  that  Judgment  was  rendered 
against  O.  H.  McQoary,  Jr.,  for  9169.10  and 
costs.  No  r^ly  was  filed  in  the  pres«it  ac- 
tion to  the  answer  of  dther  of  the  defendants. 

[1]  1.  The  plaintiff  contends  that  his  pro- 
ceedlng  before  the  Justice  of  the  peace  was 
under  section  152a  of  the  Justices'  Civil  Code 
(Qen.  St.  1909,  {  6019).  while  the  defendant 
ai^es  that  the  plalntUTs  Interplea  was  filed 
under  section  45  of  the  Oode  of  CHvll  Proce- 
dure (Gen.  St  1909,  §  5638).  Section  152a  of 
the  Justices'  CItU  Code  In  part  reads: 

"Wfaoi  a  coDBtaUe  diall  levy  on  or  attadi 
property  daitned  by  any  pHson  or  persons  oth- 
er than  the  party  against  whom  the  execution 
or  attachment  issued,  the  claimant  or  claimants 
dull  give  three  days'  notice  In  writing  to  the 
attaduaent  or  execatl<m  tareditor,  his  attorney  or 
tais  agrat,  *  *  *  of  the  time  and  place  of  the 
trial  0^  the  right  to  such  property,  which  trial 
shall  be  had  before  some  justice  of  the  township, 
at  least  one  day  priw  to  tlH  time  appcdnted  for 
sale  of  such  property." 

Under  the  facts  disclosed  by  the  pleadings 
In  the  present  case,  the  notice  provided  for 
In  this  statute  was  not  given.  Section  46  of 
the  Oode  of  Civil  Procedure  reads: 

"Any  person  claiming  property,  money,  effects 
or  credits  attached  as  the  property,  money,  ef- 
fects or  credits  of  another,  may  interplead  in  the 
cause,  veri^ring  the  same  by  afBdant  made  by 
bimsfuf,  agent  or  attorney,  and  issues  may  be 
mode  upon  such  interpleader,  and  shall  be  tried 
as  like  issues  between  plaintiff  and  defendant  and 
without  any  unnecessary  delay.  In  all  cases  of 
int^ii^eaider,  costs  may  t>e  adjudged  for  or 
against  dther  party*  as  in  ordinary  cases." 

In  Us  lBterplea«  12ie  plaintiff,  Dannlnib 
<3aimed  Qie  itropraty  attadwd.  Tlie  proper^ 
ty  mis  ot  the  kind  described  in  section  46  of 
the  Code  of  Civil  Procednra  The  Instru- 
ment flaed  was  duomlnated  "Intorpleader  of 
B,  U.  Dunning."  It  was  verified  by  B.  IC. 
Donnbig.  It  was  tiled  at  tba  same  ttme, 
and  presumably  In  the  same  manner,  as  the 
Issoes  between  plaintiff  and  the  Heiaaa- 
ant  In  the'  actln  before  the  justioe  of  tbe 
peam  wore  tried.  The  Instrument  filed  by 
Dnnnlng  did  not  comply  wtth  any  ol  the  pro- 
Tlslons  named  in  sectlmi  lB2a  of  the  Josttoas' 
ClTll  Code,  but  did  arn^  wlQi  all  of  the  t«- 
anlrementa  aeetkm  45  <tf  tlie  O^de  of  dvll 
Procedure.  It  must  he  held  that  the  plain- 
tiff, Dnnnlng,  did  interplead  under  that  sec- 
tion, and  that  he  must  abide  all  the  conse- 
quences f<mowlng  the  trial  of  his  interplea. 
3%ose  oonseanenceB  are  tliat  the  platnUff, 
Dunning,  la  bound  by  the  Judgment  rendered 
by  the  Jnstloe  of  the  peace  on  tfiat  Interplea, 
and  cannot  maintain  another  actttm  for  12ie 
neonrery  of  the  property.  James  Clark  &  Go. 
▼.  Wiss  A  Ballaiid.  84  Kan.  563,  555,  fi  Pac. 


281;  Meegan  v.  PetUbone-Oemtiy  Co.,  85 
Kan.  686,  538,  118  Pac.  64. 

[2]  2.  The  plaintiff  Inslsto  that  no  judg- 
ment  was  rendered  against  him  by  the  jus- 
tice of  the  iieace.  and  that,  for  that  reason* 
the  proceeding  before  the  Justioe  of  the  peace 
Is  not  a  bar  to  the  prosecution  of  this  ao> 
tlcm.  The  language  used  by  the  Justice  ot  '13ib 
peace  in  his  ttanscript  Is  aa  foUom: 

"DnnuTTer  to  e^ence  filed  1^  plaintifl,  N.  BC. 
Bisel.  Court  sustained  demurrer,  and  rendered 
judgment  against  claimant  for  costa."  < 

That  language  clearly  and  conclusively 
shows  that  the  plaintiff's  claims  to  the  owner- 
ship of  the  property  were  decided  against 
him.  and  that  Judgment  was  rendered  against 
him  for  costs,  which  was  the  only  Judgment 
that  could  have  been  rendered  against  Dun- 
ning in  that  action. 

The  Judgment  la  afflrmed.  All  the  Justices 
concurring. 


RICABDO  T.  CBNTRAL  COAL  &  00KB  Ca 
et  al   (No.  20680.) 

(Sivreme  Court  of  Kansas.   Mardi  10.  1^17^ 

(SyUalut  by  (h«  Coarf.) 

1.  Mabtbband  Sbbvakt  «=3ll8(2)— Place  or 
"WoBK— "TaAVEUNQ  Wat"— Statutb. 

The  whole  of  the  room  in  which  a  coal  min- 
er works  while  mining  coal  and  while  pushing 
cars  used  by  him  in  lus  woi^  is  the  min^s 
working  ^lace;  and  no  part  of  It  Is  a  "travelinc 
way"  within  the  meaning  of  section  0X19  <a 
the  General  Statutes  of  1916. 

[Ed.  Note^— For  other  cases,  see  Bbstsr  and 
Servant,  Cent  I>ig.  H  177,  209. 

For  other  definitions,  see  Words  and  Phrases, 
SecMid  Series,  Traveling  Way.] 

2.  Kabtbb  ahd  SaETAirr  «=a270<lff)— AcnoN 

SOB  INJUBT— ETIDINCB— CnSTOH  OF  WOBK. 

Evidence  is  admissible  to  show  that  it  is 
the  costom  for  mine  curators  to  put  a  room 
in  a  safe  condition  when  starting  a  ooal  miner 
to  work  In  the  room  after  it  has  lisea  partiaUy 
worked  out  by  another  miner. 

[B>d.  Note^fiVtr  othw  cases,  see  Mastn  and 
Swvant,  Cent  Dig.  f  026.] 

3.  Mabtu  aitd  Skbtaht  «s>29B(4>— A(nioN 
n>B  Injdet— iHsranoTioNS-— iGnoBiKO  Evx- 

DENCK, 

A  coal  miner  who  is  directed  to  work  in  a 
room  that  has  been  partially  worked  oat  by  an- 
other miner  may  be  employed  to  prop  the  roMn 
and  make  it  safe  before  he  commences  to  mine 
the  coal  therefrom;  and  where  there  is  evi- 
dence tending  to  show  snch  employment,  an 
instruction  should  be  gtven  satenitting  the  Ques- 
tion ol  sodi  emplognnaait  t»  the  Jury. 

(Additional  Syllahua  by  Editorial  Btaff.l 

4.  Words  and  Phbasbs  —  "Axb  Coubses"  — 
"Bntbiks"— "Roou'*— "l^VEUNo  Wats." 

As  applied  to  the  operation  of  coal  mines, 
"air  courses"  are  passages  for  conducting  air; 
"entries"  are  those  places  in  ooal  mines  used  by 
the  miners  and  other  workmen  generally  in  go- 
ing to  and  from  their  work,  ana  through  wbidi 
coal  is  hanled  from  the  nedis  of  the  rooms  to 
the  foot  of  the  shaft;  a  "room"  is  the  place 
in  which  a  miner  works  and  from  whidi  he 
mines  coal;  and  "traveling  ways"  are  places 
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for  the  paasa^  ot  workmen  to  and  from  differ- 
ent parts  of  the  mine. 

[Bd.  Note.— Fbr  other  d^nid<»u,  see  Words 
and  Phrases,  First  and  Second  Series,  Room.] 

Appeal  from  mstrict  Oonrt,  Cherokee 
County. 

Action  by  Bemlgl  Rlcardo  against  the  Coi- 
tral  Goal  &  Coke  Company  and  ottien.  Judg- 
ment for'  pUlntur,  and  d^endants  appeaL 
Kerersed,  and  new  trial  directed. 

J.  J.  CampbeU,  C.  O.  Plngry,  and  P.  B. 
Nulton,  aU  of  Pittsburg,  for  appellants.  F. 
B.  Wheeler,  of  Pittsburg,  C.  A.  McNeill,  of 
Columbus,  and  Maurice  McNeill,  ct  Kansas 
City,  Mo.,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  rendered  against  It  for  dam- 
ages for  personal  Injuries  to  tbe  plaintiff. 

The  evidence  tended  to  show  the  following 
facts:  That  the  defendant  operated  a  coal 
mine  In  which  the  plaintiff  was  employed  as 
a  miner,  and  In  which  he  was  Injured;  that 
the  mine  was  located  In  Cherokee  county, 
and  waa  operated  under  the  shaft,  entry, 
room,  and  pillar  plan  or  system ;  that  the 
plaintiff  was  put  to  work  In  a  room  that  had 
been  partially  worked  out  by  another  miner ; ; 
that  at  the  time  the  plaintiff  went  to  work : 
the  room  had  been  driven  from  40  to  76  feet 
from  the  entry,  at  a  width  of  about  20  feet 
and  at  a  height  of  about  8  feet;  that  the 
room  was  not  brushed;  that  It  had  no 
break-throughs  or  crosscuts ;  that  there  was 
no  way  to  get  Into  the  room  exc^t  through 
the  neck  from  the  entry ;  that  there  was  a 
track  for  cars  about  4  feet  from  the  left  side 
of  the  room,  running  from  the  entry  to  the 
face  of  the  coal;  that  about  three  days  be- 
fbre  the  plaintiff  went  to  work  the  roof  of 
the  room  had  been  propped  by  the  miner 
who  worked  In  It  before  the  plaintiff  did ; 
that  on  the  day  the  plaintiff  went  to  work 
he  examined  the  room,  oonduded  that  the 
roof  was  bad,  and  complained  to  the  mine 
boss  about  Its  condition ;  that  the  mine  boss 
promised  to  send  In  props,  and  a  timberman 
to  fix  the  roof;  that  before  the  plaintiff 
went  to  work  he  found  some  props  and  set 
them  so  that  he  could  work  In  the  face  of 
the  coal:  tbat  he  drove  the  room  8  or  9 
feet;  that  the  plaintiff  was  Injured  by  a 
rock  which  fell  from  the  roof  8  feet  tcom  the 
face  of  the  coal,  in  that  part  of  the  room 
ti<»n  which  the  coal  had  been  taken  before 
the  plaintiff  began  work. 

The  plalntifTs  petition  set  out  two  causes 
of  action,  one  for  failure  to  comply  with  the 
statute  requiring  the  defendant  to  see  that, 
as  the  miners  advanced  their  excavations,  all 
loose  coal,  slate,  and  rock  overhead  are  care- 
fully secured  against  falling  in  upon  the 
traveling  ways,  and  the  otbsr  for  failure  to 
provide  for  the  plaintiff  a  leaaonably  safe 
place  In  which  to  work. 

[1]  1.  Was  the  place  where  the  plaintiff 
was  injured  a  traveling  way  within  the 
meaning  of  section  6276  of  the  Omeral  Stat- 


utes of  1915?  This  question  was  presented 
to  the  trial  court  by  a  demurrer  to  the  plain- 
tiff's evidtiice  and  by  requested  instructions. 
The  defendant  requested  tlw  following  In- 
stnu^ons: 

'"nie  iary  is  InstmctBd  tliat  a  trsvciiiv  waj 
in  a  eoal  mine  worked  on  tiie  room  and  pillar 
basis  is  that  part  of  the  mine  In  which  the  de- 
fendant ccunpany  has  driven  underground  ex- 
cavations or  subterranean  passafewaja  where 
the  coal  has  been  removed  and  a  suffideot 
amount  of  tiie  bmshiiig  CMisIsting  of  slate,  rock, 
and  other  material  forming  the  roof  over  the 
coal  have  been  removed,  and  upon  which  travd- 
ing  way,  sabterranean  passage,  op  underground 
road  coal  is  hauled  by  males  or  by  motor  pow- 
er and  over  and  upon  which  the  men  and  em- 

f loy^s  of  the  defendant  company  travel  to  and 
rom  their  work. 

"You  are  farther  Instructed  that  a  room  turn- 
ed off  a  traveling  way,  entry,  or  sabterranean 
passage  where  the  coal  has  been  removed  by  the 
men  or  minora  working  in  tbe  mine  is  not  a 
traveling  way,  but  is  the  working  place  of  the 
miner  or  mmers  employed  by  the  defendant 
cmnpanr  to  work  therein." 

On  this  Question  the  court  gave  the  follow- 
ing  instructions: 

"The  chief  iu^alries  for  you  to  make  in  this 
case  are:  Was  tlie  plaintiff  injured  in  his  work- 
injt  place  or  io  the  traveling  way  leading  to 
and  from  his  working  place? 

"By  the  allegations  in  the  petition  in  Om  cose 
and  the  nature  of  the  nefdigence  set  out  some 
of  the  sections  of  our  statutes  are  inv<^ved, 
and  in  so  far  as  they  are  applicable  to  this 
case,  read  as  follows:  'In  order  to  better  se- 
cure the  proper  ventilation  of  every  coal  mine 
and  promote  the  health  and  safety  of  the  per- 
sons employed  therein,  the  owner,  agent  or  op- 
erator shall  employ  a  competent  and  practical 
inside  overseer,  to  be  called  "mining  boss,"  who 
shall  keep  a  careful  watch  over  the  ventilating 
apparatus,  the  air  ways,  traveling  ways,  pumps 
and  pump  timbers  and  drainage,  and  shall  see 
that  as  the  miners  advance  ^eir  excavations 
all  loose  coal,  slate  and  rock  oveiiiead  are  care- 
fully secured  against  falling  in  upon  the  travel- 
ing ways.'  Oen.  St  101^  |  And  still 
another  section  reads  as  fcdlows:  'For  any 
injury  to  person  or  property  occasioned  by  any 
violation  of  this  act,  or  any  willful  failure  to 
comply  with  its  provisions  by  any  owner,  lessee 
or  operator  of  any  coal  mine  or  opening,  a 
right  of  action  against  the  party  at  de&ult  shall 
accrue  to  the  party  injured  for  liie  direot  d&m- 
sustained  thereby.'     Gen.   Stat   1916,  { 

"Webster  defines  travel  to  mean  'to  jonroey 
over;  to  traverse;  the  act  of  traveling  from 
place  to  place.'  The  same  authority  defines 
way  to  mean  'that  by,  npon,  or  along  whidi 
one  passes  or  progresses,  opportunity  of  room 
to  pass;  place  of  passing;  passage;  road; 
street;   track  or  path  of  any  kind.' 

"So  I  instruct  you  that  under  the  words  'tr&v- 
eling  ways'  under  the  statutes  in  this  state  and 
in  these  instructions  mean  a  place  habitually 
and  necessarily  used  by  a  miner  or  by  the  min* 
ers  in  a  ccml  mine  to  travel  upon  or  throu^  in 
going  to  and  from  hla  or  their  working  ^ace 
or  places." 

Several  cases  more  or  leas  directly  involv- 
ing this  statute  have  been  decided  by  this 
court  In  Barrett  v.  Dessy,  78  Kan.  642,  97 
Pac.  786,  a  miner  was  Injured  at  the  Junc- 
tion of  his  room  with  the  entry  while  shov^- 
Ing  coal  into  a  car  standing  on  the  track  op- 
posite his  room.   There  this  court  said: 

"If  in  making  the  «uavati(w  throt^  the 
horseback  the  nek  over  the  entry  which  fell 
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upon  the  plaindfl  was  looaeoed  by  bis  work, 
it  was  the  dot;  of  the  overseer,  as  the  plaintiff 
advanced  his  excavations,  to  see  that  the  loosra- 
ed  Tock  was  earefoUy  secared  from  falling  in 
npon  the  traveliiiE  waysj  and  ttiis  duty  was 
not  avoided  by  the  fact,  if  it  waa  a  fact,  that 
the  ro(^  thos  loosened  extended  into  the  mouth 
of  the  room  as  well  as  over  a  part  of  the  entry. 
The  miner  had  the  right  to  assume,  unless  he 
had  notice  to  the  contrary,  that  the  overseer 
had  performed  his  duty  in  this  respect."  78 
Kan.  at  pages  647,  648,  97  Pac.  at  page  788. 

The  court  there  quoted  that  part  of  the 
statDte  referrlDK  to  trarellng  ways,  but  did 
not  state  that  any  part  of  the  miner's  room, 
was  a  traveling  way. 

Another  case  Is  Uttle  v.  Norton.  83  Kan. 
233,  109  Pac.  768,  In  which  a  miner  was  In- 
jured by  a  rock  falling  on  him  while  he  was 
In  the  entry;  That  part  of  the  statute  re- 
ferring to  traveling  ways  was  quoted,  but  no 
deflniUon  or  description  of  a  tiaTel^  way 
was  given. 

In  Tanner  v.  Mining  Co.,  97  Kan.  21,  IM 
Pac.  269,  this  court  said: 

"ThB  action  was  one  for  damages  for  person- 
al injuries  sustained  through  the  neglect  of  the 
detendant  to  inapect  and  make  secure  the  trav- 
eling ways  of  its  coal  mine.  A  demurrer  was 
sustained  to  the  plaintiff's  evidence,  and  he  ap- 
peals. 

"The  pro<rf  was  that  the  [daintiff,  who  was 
an  airman,  was  injured  in  a  hauling  crosscut 
which  had  l>een  <d<wed  some  months  before  the 
accident.  The  tomcat  was  no  longer  used  and 
could  not  be  used  as  a  traveling  way.  ISie  only 
oocasion  any  <Mie  had  to  use  it  after  the  man- 
ner of  a  traveling  way  was  to  step  into  it  twice 
a  month  to  ioapect  the  stopping,  and  the  place 
was  perfflcUy  safe  for  Uiat  purpose.  As  will 
■hortiv  appear,  when  the  plaintiff  was  injured 
the  place  was  no  more  a  traveling  way  or  in 
use  as  a  traveling  way  than  a  miners  room 
would  Iiave  been.  Consequently  tiie  negligence 
diaqced  was  not  sstafelished." 

Ciolorado  baa  a  statute  ahauMt  Identical 
with  the  statute  of  this  state.  In  Baldi  v. 
Cedar  Hill  Coal  &  Coke  Co.,  173  Fed.  781, 
97  O.  C.  A.  50S,  the  United  States  Circuit 
Court  of  Appeals,  Eighth  Glrcolt,  oonstmed 
the  expression  "trarellng  ways,"  as  used  In 
the  Colorado  statute.  In  that  ease  the  plaln- 
tlfl  and  another  person  were  engaged  In  re- 
moving dirt,  coal,  and  rock  throiuEh  a  place 
which,  when  completed,  was  to  be  used  as  a 
passageway  or  entry.  The  court  there  said : 

"Under  the  facts  in  this  case,  we  do  not  think 
the  where  they  were  working  was  a 

travfuing  way  at  the  time  of  the  injury.  The 
fact  that  it  was'contemplated  to  be  a  travding 
way,  and  the  excavation  was  being  made  for 
that  porpose,  did  not  constitute  a  traveling  way 
until  its  completion.  It  was  the  same  as  what 
has  been  designated  as  a  'room,'  in  which  coal  is 
mined,  and  under  the  statute  it  was  the  duty  of 
the  dtfradant  to  furnish  to  plaintiff  and  bis 
fwmpanion,  Artizoni,  the  timbers  necessary  for 
protectitig  the  roof  of  the  excavation  from  fall- 
ing as  the  wwk  progressed.  But  it  was  not  the 
duty  vt  the  dnendant  to  place  the  timben. 
'nus  was  the  duty  of  the  pluntlff  and  Arti»HiL 
Bat  it  was  the  duty  of  the  defendant  to  fur- 
nish the  necessary  timbers  in  the  room."  173 
Fed.  at  pages  782,  783,  97  a  C.  A.  at  page 
S06. 

The  expressions  of  the  Supreme  Court  of 
this  state  and  the  dedsltm  o£  the  United 


States  Circuit  Court  of  Appeals  In  the  Baldi 
Case  Justify  the  condnslon  In  the  present 
action  that  the  place  where  the  plaintiff 
was  injured  was  not  a  traveling  way  within 
the  meaning  of  the  statute.  The  statute 
also  provides  that: 

"And  every  mine  shall  be  supplied  with  suffi- 
cient prop  timber  of  suitsble  length  and  size 
for  the  places  where  it  is  to  be  used,  and  kept 
in  easy  access  to."   Gen.  Stat  1915,  f  6276. 

These  props  are  furnished  by  the  mine 
operator  and  are  set  by  the  miners  to  sup- 
port the  roofs  of  their  rooms.  It  would  hard- 
ly be  necessary  to  furnish  props  to  the  min- 
ers for  use  In  their  rooms  if  the  mine  opera- 
tor were  required  to  see  that  the  loose  coal, 
slate,  and  rock  overhead  were  secured  against 
falling  In  the  rooms. 

Section  6299  of  the  General  Statutes  of 
1915  reads: 

"Standing  or  stagnant  water  shall  not  be  al- 
lowed to  remain  in  air  courses,  entries,  travel- 
ing ways,  or  rooms." 

[4]  .Taking  Judicial  notice  of  those  matters 
of  which  the  trial  court  apparently  took 
Judicial  notice,  that  Is,  of  the  manner,  large- 
ly regulated  by  statute,  in  which  a  coal  mine 
In  Southeastern  Kansas  is  operated  under 
the  shaft,  entry,  room,  and  pillar  plan  or 
system,  and  applying  those  mattera  in  the 
construction  of  the  statutes  quoted  In  the 
instructions  of  the  trial  court  and  in  this 
opinion,  we  reach  the  following  conclusions: 
That  air  courses  are  passages  for  conducting 
air;  that  entries  are  those  places  in  coal 
mines  used  by  the  miners  and  other  work- 
men generally  In  going  to  and  from  their 
work,  and  through  which  coal  Is  hauled 
from  the  necks  of  the  rooms  to  the  foot  of 
the  shaft ;  that  a  room  Is  the  place  in  which 
a  miner  works  and  from  which  he  mines 
coal ;  and  that  traveling  ways  are  places  for 
the  passage  of  workmen  to  and  from  dif- 
ferent parts  of  the  mine. 

Evidence  was  Introduced  tending  to  show 
that  it  was  the  custom  in  this  and  in  other 
mines  for  the  mine  operator  to  put  a  room  in 
safe  condition  when  staring  a  miner  to  work 
in  it  after  It  had  been  partially  worked  out 
by  another  miner.  If  any  part  of  a  miner's 
room  were  a  traveling  way,  un'der  the  stat- 
ute, proof  of  such  custom  would  be  unneces- 
sary and  wholly  hnmaterlaL  The  existence 
of  the  custcon  argues  that  tbe  whole  of  the 
room  is  the  miner's  working  place,  and  that 
no  part  of  It  Is  a  travellhg  way. 

The  plalntlfTs  evidence  tended  to  show 
that  he  received  the  cars  on  a  switch  at  the 
entry  to  his  room,  pushed  the  cars  In,  loaded 
them,  and  pushed  them  out  again  to  the 
switch.  This  allowed  that  the  plaintiff  used 
the  whole  loigth  of  his  room  as  his  working 
place. 

Tlie  t^rms  "room,"  "entry,"  "traTellng 
way,"  and  a  number  of  others  are  used  in  the 
statutes,  and  must  have  definite  and  fixed 
meanings  applicable  in  all  sltuatltms  where 
the  shaft,  entry,  room,  and  idllar  a^stem  of 
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mining  Is  carried  on.  It  follows  that,  when 
ft  place  In  a  mine  Is  definitely  described  and 
Its  relation  to  the  other  parts  of  the  mine  is 
fixed  an'd  certain,  as  being  a  place  In  a  room, 
an  entry,  an  air  passage,  or  a  traveling  way, 
It  is  a  gaestioQ  of  law  for  the  court  to  de- 
termine whether  such  place  is  or  is  not  in  a 
traveling  way. 

Applying  the  facta  shown  by  the  evidence, 
those  of  which  Jadldal  notice  is  taken,  and 
the  declarations  of  this  and  other  courts,  and 
taking  into  consideration  all  the  provisions 
of  the  statutes  bearing  on  this  question,  we 
are  compelled  to  say  that  the  place  in  which 
the  plaintlfF  was  injured  was  bis  working 
place,  and  not  a  traveling  way.  within  the 
meaning  of  the  statute. 

A  contrary  conclusion  has  been  reached  In 
Indiana,  under  a  similar  statute,  in  Antloch 
Ctoal  Co.  V.  Hockey,  169  Ind.  247,  82  N.  E.  76, 
and  in  Domestic  Block  Goal  Co.  v.  De  Armey, 
179  Ind.  692,  100  N.  E.  675,  102  N.  E.  99; 
but  the  reasoning  by  which  the  Supreme 
Court  of  Indiana  reactaeS  its  concloston  is  not 
convincing. 

The  trial  court  should  have  sustained  the 
demurrer  to  the  plaintiCrs  evidence  under  the 
first  cause  of  actlm,  or,  falling  so  to  do, 
should  have  Instructed  the  jury  that  the  place 
In  which  the  plaintiff  was  Injured  was  his 
working  place,  and  was  not  a  traveling  way. 

[2]  2.  Defendant  complains  of  the  admis- 
sion of  evidence  to  prove  a  custom  of  putting 
a  room  In  a  safe  condition  when  starting  a 
miner  to  work  In  It,  but  dtes  no  authorities 
except  12  Cyc.  1907,  by  which  Is  probably 
meant  12  Cyc.  1097.  That  citation  does  not 
support  the  defendant's  contention.  In  Tay- 
lor T.  star  Coal  Co.,  110  Iowa,  40,  81  N.  W. 
249,  the  Supreme  Court  of  Iowa  said: 

"Evidence  of  a  custom  in  a  mining  district 
that  an  operating  company  should  look  after 
the  safety  of  roofie  at  entries  to  the  mines,  and 
of  the  company's  responaibilitr  for  the  conoitioa 
of  auch  roofs  when  notified  of  their  defects,  and 
that  an  'entry'  meant  a  passageway  high 
enoug'h  for  males  to  jpull  small  cars  diroagh,  is 
admissible  in  en  action  for  perscaial  injury  re- 
sulting from  falling  of  a  root,  where  the  plain- 
tiff was  engaged  in  an  entry." 

See»  also,  Graham  v.  Trimmer,  6  Kan.  230; 

Smytha  r.  Parscma,  87  Kan.  79,  14  Pac.  444; 


Strong  V.  Bingle,  96  Ean.  B73,  162  Pac.  631; 
Commission  Co.  t.  Mowery,  99  Kan.  889.  161 
Paa  634. 162  Pac  813;  Bergqulst  v.  Chan'dler 
Iron  Co.,  49  Minn.  611.  616,  62  N.  W.  136; 
Lee  V.  Mo.  Pac  Ry.  Co.,  195  Ma  400.  401,  »2 
S.  W.  614;  and  Railway  Co.  IKLdlan.  80 
Miss.  700,  32  South.  283. 

Evidence  of  such  a  custom  was  competent, 
and  there  was  no  error  in  Its  admission. 

[3]  8.  The  court  refused  to  give  the  follow- 
ing instruction  requested  by  the  defendant : 

"The  jcry  Is  instmcted  that,  if  you  find  frtm 
a  preponderance  of  the  evidence  that  at  tha 
time  or  very  soon  after  the  time  when  flie  plain- 
tiff was  assigned  to  room  Na  0,  or  die  place 
in  which  he  alleges  he  was  injured,  he  at  that 
time  amed  wiui  the  company's  room  boss, 
Albert  Touson,  that  he,  the  plaintift  would  set 
prop  timbers  under  the  roof  in  said  room  and 
m  that  portion  of  said  room  whidi  had  been 
worked  by  sc«ne  person  other  than  himsdf,  the 
defendant  to  pay  oim  for  such  serviceB.  and  you 
further  find  from  a  preponderance  ta  tiie  evi- 
dence that  the  defendant  throng  its  room  boss, 
Albert  Touson,  furnished  to  the  plaintiff  at  his 
worldng  place  prop  timbers  sufficient  in  number 
and  of  tne  proper  slse  and  lagth  tb  properly 
secnre  the  roof  In  said  room  from  falling  in  and 
upon  him,  and  the  plaintiff  refused  or  neglect- 
ed to  use  Kuch  prop  timbers  for  the  pnrpoae  of 
making  his  :^ce  safe,  then  your  verdict  shall 
be  for  the  dnendant. 

"If  yon  find  by  a  preponderance  of  the  evi- 
dence in  this  ease  that  tha  plaintiff  was  sent 
to  make  his  working  place  safe  or  agreed  to 
make  his  working  place  safe,  then  you  are  in- 
structed that  the  plaintiff  assumed  tb»  risk  of 
hla  employment,  and  your  verdlot  should  be  for 
the  defendants.'* 

There  was  evidence  which  tended  to  show 
that  the  mine  boss  had  furnished  the  plalntifT 
with  props,  had  instructed  him  to  set  them 
In  his  room  to  make  it  safe,  and  had  promised 
to  pay  Mm  for  doing  this  work.  The  weight 
of  this  evidence  was  necessarily  for  the  jury. 
The  questltm  should  have  been  submitted  to 
the  jury. 

Because  of  the  error  In  not  instructing  the 
jury  that  the  place  where  the  plaintiff  was  in- 
jured was  in  his  working  place,  and  not  In  a 
traveling  way,  and  In  not  giving  an  instruc- 
tion concwnlng  the  employment  of  the  plain- 
tiff to  prop  his  room,  the  judgment  is  re- 
versed, and  a  new  trial  la  directed.  All  the 
Justices  concorrinff. 
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JBWBIEXi  T.  OANN.  (Na  30482.) 
(Sopreme  Court  of  Eauna.   March  IC^  19170 

(Bpttabiu  bv  <A8  Ociui.) 

TiNAnoT  IN  Ooiof Oir  ^»8,  44.  65(1>- Obops— 
Title— BiPLBViN, 
The  plaintiff  contracted  with  the  owner  of 
land  on  which  alfalfa  was  growing  to  put  up  the 
har  for  half.  When  the  contract  was  perform- 
ed, title  vested  in  the  plaintiff,  and  he  owned 
half  of  each  stack  of  hay,  as  a  tenant  in  common 
with  the  landowner.  The  plaintilfa  cotenant 
fwuld  not  pass  title  to  more  than  his  share  of 
the  haj,  and  the  plaintiff  could  replevin  his 
share  from  a  person  claiming  it  Iv  purchase 
from  the  plaintiff's  cotenant. 
_  [Ed.  Note.— For  other  eases,  see  Tenancy  In 
Common,  Cent  Dig.  H  5-17, 133,  134,  136,  137, 
140.] 

Appeal  from  X>latrlct  Court,  Mnney  County. 

K^levln  by  F.  A.  Jewell  against  W.  T. 
Gann.  Judgment  fw  plalntlfl,  and  defoidant 
appeals.  Affirmed. 

HoaUoson  &  Hoaklnmm,  ot  Garden  CAty, 
for  appellant  Edgar  Foster,  of  Dodge  Git7, 

for  appellee. 

BUHCH,  J.  The  action  was  one  to  replev- 
in balf  of  four  stacks  of  hay.  The  plalntlfl 
recoTered,  and  the  defendant  appeals. 

The  bay  grew  on  land  owned  by  Van  Hook. 
Yan  Hook  entered  into  an  arrangement  with 
the  plalntjfT  whereby  the  plaintiff  was  to  put 
np  the  hay  for  half.  The  plalntlfl  put  np  the 
bay,  which  made  four  states.  Afterwards 
Yan  Hook  made  a  sale  to  Warner,  the  Bob* 
jecta  of  which  were  ttma  described  In  a  writ- 
ten memorandum: 

"Partir  of  the  first  part  hereby  seUc  to  second 
party  all  the  alfalfa  and  feed  of  every  kind  also 
all  use  of  pasture  until  May  1,  1914,  feed  and 
pasture  being  840  acres  described  as  follows." 

The  four  stacks  in  controversy  stood,  with 
others,  on  the  land  described,  but  Van  Hook 
told  Warner  that  half  of  the  four  stacks  be- 
longed to  the  plaintiff.  The  memorandum 
of  sale  was  assigned  to  the  defendant,  who 
took  possession  of  all  the  hay,  and  refused 
the  plalntlfTs  demand  for  his  share.  The  de- 
fendant asked  Instructions  to  the  effect  that, 
If  the  hay  was  to  be  divided  in  the  stack,  the 
title  remained  In  Van  Hook,  the  owner  of  the 
land;  that  Van  Hook  could  sell  It  all;  and 
tbat,  if  be  sold  it  all,  the  plaintiff  could  not 
recover.  The  defendant  complains  because 
the  requested  Instructions  were  not  given, 
and  complains  of  the  admission  of  Yan 
Hook's  testimony  that  he  told  Warner  the 
plaintiff  owned  half  of  the  four  stadka  ot  hay. 

The  testlmtmy  referred  to  was  Inconse- 
quential, the  instructions  asked  were  proper- 
ly refused,  and  the  court  might  well  have  di- 
rected a  verdict  on  the  undisputed  facts. 
The  plaintiff  had  nothing  to  do  with  grovring 
the  bay.  was  not  a  "croi^>er,"  as  that  term  Is 
used  in  some  states,  and  ownership  of  the 
land  on  which  the  stacks  stood  was  not  im- 
portant The  contract  was  to  pnt  up  the  hay 


for  balf.  When  the  contract  was  performed, 
title  vested,  and  the  plalntlfl  owned  half  of 
eadi  sta^  He  and  Yan  Hook  were  tenants 
In  craamon  ct  each  stack.  The  property  be- 
ing readily  divisible  Into  portions  of  equal 
quantity,  weight,  and  value,  either  owner 
could  take  bis  own  share,  and  thus  make  vol- 
untary partition.  Yan  Hook  could  not  how- 
ever, pass  title  to  more  than  his  own  share, 
and,  whether  Warner  was  notified  of  the 
plalntlfTs  interest  or  not,  he  obtained  no 
more  bay  than  Van  Hook  owned,  and  the  de- 
fendant obtained  no  more  bay  than  Yan 
Hook  owned.  There  is  no  claim  that  the 
plaintiff  assented  to  the  sale  to  Warner  or  to 
the  defendant  and  he  could  follow  his  share 
of  the  bay  and  replevin  it  or  recover  its 
value.  Cases  sustaining  the  forgoing  prln- 
dples  may  be  found  In  footnotes  to  the  arti- 
cle on  "Tenancy  in  Common,"  38  Cyc.  pp.  7. 
14,  108,  and  111.  See,  also.  Freeman  on  Co- 
tenancy,  $  292,  and  tbe  concluding  part  of 
section  289;  and  Chllds'  Personal  Property, 
i  132. 

The  Judgmoit  of  the  district  court  is  af- 
firmed. All  the  JustioeB  eoneonlng. 


SMITH  V.  SOLYAT  PROCESS  00. 
(No.  20414.) 
(Supreme  Court      Kansas.   March  10,  1917.) 
(Svttabui  If  the  OwiHJ 

X,  MASnS  AND  BKRVANT  «=>S98— AOTIOn  TOB 
INJUBT— RSOOVEBY — Cl-AIM  FQK  COMFEKSA- 
TION. 

Under  the  Workmni's  Compensation  Act 
(Gen.  St  1915,  {§  5806-5942),  tbe  faUure  to 
make  a  claim  for  compensation  for  an  injury 
within  three  months  after  the  acddent  is  a 
bar  to  a  recovery. 

2.  Hasibb  AMD  Sbbvaht  ^a>398~-NoncB  or 

INJOBT— BBOOVBBT— EteJVSXCB  TO  EHPLDT- 
■B. 

The  failure  to  give  notice  of  the  injury 
within  10  days  after  the  accident  is  not  a  bar, 
if  no  prejudice  to  tbe  employer  results  from  the 
failure,  or  if  it  was  occasioned  tv  mistake,  in- 
ca Pacini  <w  other  reascmable  cause;  but  no 
such  exec^ona  are  made  as  to  a  foUure  to 
claim  compensation  within  the  iwescrlbed  tlma 

Appeal  from  District  Court  Beno  County. 

Action  by  Charles  O.  Smith  ^lainst  the 
Solvay  Process  Ccnnpany.  Demurrer  to  jietl- 
tlm  sustained,  and  plaintiff  appeals.  Af- 
firmed. 

Carr  W.  Taylor,  of  Hutchinson,  for  appel- 
lant, a  M.  WilllamB,  of  Hntddnson.  for  ap- 
pellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Charles  0.  Smith  against  the*  Solvay  Process 
Company  to  recover  compensation  for  an  in- 
Jury  to  his  eye.  A  demurrer  to  his  petltUm 
was  sustained,  and  he  appeals. 

It  was  alleged  that  the  defen<dant  was  op- 
eratlng  under  the  provisions  of  tbe  Work- 
men's Compensation  Act;  that  tbe  injury 
was  caused  by  a  small  piece  of  steel  or  rust 
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penetrating  his  eye,  which  was  soon  there- 
after lunored  by  a  physlclBn;  that  at  the 
time  of  the  acddoit  he  Infonned  the  foreman 
of  the  defendant  of  his  Injury  and  the  latter 
looked  at  the  Injured  eye;  that  during  a  pe* 
rlod  from  July  6, 1913,  the  date  of  the  Injury, 
tin  December  10,  1813.  when  a  spedallat  In- 
formed  plaintiff  that  that  eye  would  be  pfer- 
manently  bUnd,  be  did  not  think  it  was  seri- 
ously Injure,  but  that  it  tronbled  him  con- 
siderably and  hia  vision  grew  less  clear  dur- 
ing that  time ;  and  that  he  continued  in  the 
employ  of  defendant  for  SO  days  after  the 
injury  and  later  secured  employment  else- 
where. It  was  farther  alleged  that  on  De- 
cember 12,  1913,  a  written  notice  was  served 
upon  defendant  stating  the  extent  of  the  In- 
Jury,  claiming  compensation  under  the  Work- 
men's Compensation  Act,  and  Informing  It 
that  no  notice  other  than  the  oral  one  givm 
to  the  defendant's  foreman  had  been  given 
for  the  reason  that  plaictiff  did  not  know 
the  extent  and  ultimate  effect  of  bis  injury 
until  December  lit,  1913,  when  he  cotumlted 
the  specialist. 

[1,2]  In  support  of  the  ruling,  the  defend- 
ant Insists  that  the  failure  of  plaintiff  to  give 
notice  of  the  injury  or  to  make  a  claim  for 
compensation  within  the  time  fixed  by  the 
compensation  act  bars  a  recovery.  That  act 
provides  that  a  recovery  of  compensation 
cannot  be  had  unless  written  notice  of  the 
accident  shall  be  given  within  tea  days  after 
the  accident,  nor  unless  a  claim  for  compen- 
sation shall  be  made  within  three  months 
after  the  accident,  or  in  case  of  death  within 
six  months  thereafter.  It  is  thea  provided: 

"The  want  of,  or  any  defect  in  audi  notice, 
or  in  its  service,  shall  not  be  a  bar  unless  the 
employer  proves  that  he  has,  m  fact,  been  there- 
by prejadiced,  or  if  sadi  want  or  defect  was 
occasioned  by  mistake,  physical  or  mental  In- 
capacity or  other  reasonable  cause,  and  the 
fauure  to  make  a  daim  within  the  period  above 
^jd&ed  shaU  be  a  bar."    Gen.  iBt  Idlfi,  i 

Under  the  statute  it  will  be  observed  that 
two  steiHB  are  essential  to  a  reoovery  by  the 
workman:  (1)  He  must  give  tin  emidoyer 


notice  of  Ills  injury  within  Oie  brief  period 
of  ten  'days  Btbet  it  oronni;  and  09  be  must 
In  addition  make  a  claim  for  compensatim 
wltblu  the  longer  period  of  three  months. 
Exceptions  are  made  as  to  the  notice  of  In- 
jury. The  lack  of  notice  or  a  defect  In  It  w 
in  Its  service  does  not  bar  recovery  unless 
prejudice  results  to  the  employer,  nor  where 
the  want  or  defect  was  caused  by  mistake, 
incapacity,  or  other  reasonable  cause.  Here 
the  employer  had  actual  notice,  as  It  Is  al- 
1^^  that  the  foranan  under  whom  the 
plaintiff  was  working  was  informed  of  the 
accident  and  made  an  examination  of  the  in- 
jured eye,  and  the  defendant  therefore  cannot 
have  suffered  any  prejudice  1^  the  lade  of  a 
written  notice. 

However,  no  such  exceptions  are  made  as 
to  the  demand  for  compensation.  Instead  of 
providing  that  the  nonobserrance  of  the  re- 
quirement to  Oalm  compensation  within  the 
fixed  period  would  be  excused  if  there  was 
reasonable  cause  for  the  failure  and  if  there 
was  no  prejudice  to  the  employer,  it  spedflc- 
ally  declares  that  the  falltire  shall  constitute 
a  bar.  It  is  not  easy  to  find  the  reason 
whidi  actuated  the  Legislature  In  making  the 
distinction  that  was  made  between  notices  of 
injury  and  claims  for  compensation,  but  the 
language  employed  is  plain  and  mandatory 
that  the  failure  shall  operate  as  a  bar  to  a 
recovery.  The  statute  Is  entitled  to  and  has 
been  giv«i  a  liberal  interpretation  by  the 
court  It  has  been  decided  that  the  claim 
need  not  be  in  writing  nor  In  any  particular 
form.  Any  statement,  oral  or  written,  made 
within  the  statutory  time  by  the  injured  on- 
ployd,  which  InffM^B  the  employer  that  be  is 
claiming  comiiensatlon,  is  «u>ugh.  Galley  v. 
Manufacturing  Co.,  9S  Kan.  S3,  197  Pac.  431; 
Knoll  V.  City  of  SaUna,  98  Kan.  428, 157  Pac. 
1167.  The  statute  is  not  open  to  any  rea- 
sonable interpretatim  that  would  warrant 
the  court  in  holding  that  a  recovery  may  be 
had  where  a  claim  la  not  made  within  the 
period  fixed  in  the  act. 

The  Judgment  is  therefore  affirmed.  *  All 
the  Justices  concurring. 
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8TBINBRU0K  et  al  t.  MILFORD  TP.  at  aL 

(No.  20887.) 

(Supreme  Court  of  Kansaa.    March  10,  1917.) 

(BvlUbut  »v  1h»  OouriJ 

1.  Towns  «=^2(1)— Bonds— "Istobd.** 

Municipal  bonds  are  not  iasaed  until  tihe; 
are  sent  out,  delirered,  put  into  circola- 
tion  (citing  4  Words  and  Pbraaes,  Flnrt  and 
Second  Series,  Issue). 

[Ed.  Note.— For  otiier  cases,  sea  Tlownt,  Gent 
Dig.  H  80,  04.] 

2.  Towns  ^B2(1)  —  BoRDft-fSSUANCB— Cu- 
KA.TIVE  Act. 

Tbe  bonds  here  involved  had  not  been  issued 
when  the  curative  statute,  chapter  321  of  the 
Laws  of  1916,  took  efEect,  validating  all  such 
bonds  "issued  prior  to  the  passage  <tf  thia  act" ; 
hen(%  such  curative  act  doea  iwt  apply. 

[Bd.  Nota.— For  odm  cases,  see  Towns,  Gent. 
Dig.  H  00,  94.] 

Appeal  tnm  IHstrlet  Gonrt,  Oeary  Gonntr. 

Action  for  Injunction  by  Theodore  Steln- 
bruck  and  others  against  Mllford  Township, 
Geary  County,  Kansas,  and  othom.  Judg- 
ment for  plalntUEfe,  and  defendants  aiMieaL 
Affirmed. 

W.  8.  Boark,  of  Junction  Olty,  for  appel- 
lants, r.  L.  Williams,  of  Clay  Center,  for 
appeUees. 

WEST,  J.  [1, 2]  MUford  township^  Oeary 
county,  was  oijolned  from  proceeding  with  a 
bmd  Issne  for  a  township  high  sefaool,  and 
aK>eals.  In  Norembw^  10L4,  inroceedlngB 
were  b^nn  by  the  townddp  nnder  diapter 
262  (rf  the  Laws  of  1911  as  amended  by  chap- 
ter 278  of  the  Laws  of  1013.  The  defendants 
pleaded,  among  other  things,  a  curattve  act; 
chapter  821,  Laws  at  1916,  which  took  ^Eact 
March  Btb  of  that  year  and  after  the  grant- 
ing of  the  temporary  restraining  order  here- 
in. Whaterer  the  ^ect  may  b^  It  la  a  pe- 
culiar fact  that  on  February  11,  1015,  chap- 
ter 312  of  the  Laws  of  that  year  took  effect, 
supplemental  to  the  act  of  1911  as  amended 
by  the  act  of  1013,  under  which  acts  these 
proceedings  were  bad. 

The  corative  act,  chapter  321,  is  entitled 
"An  act  legalizing  and  validating  certain 
bonds,"  and  provides  "that  all  bonds  Issued 
prior  to  the  passage  of  this  act,"  under  the 
provisions  of  the  act  of  1011  and  acts  amend- 
atory thereof,  shall  be  and  same  are  deemed 
and  declared  to  be  legal  and  TaUd.  There 
seems  to  be  no  claim  that  these  bonds  had 
been  issued  prior  to  the  passage  of  this  act 
March  6,  lOlS.  They  had  been  offered  to  the 
state -school  fund  and  accepted,  but  only  as  a 
tentative  matter,  and  In  the  offer  It  was  stat- 
ed that  they  would  be  from  $15,000  to  $17,- 
000  In  amount.  The  acceptance  of  the  offer 
named  $17,000  at  5  per  cent.  The  prayer  of 
the  petition  was  that  the  d^radants  be  re- 
strained, enjoined,  and  prohibited  from  ex- 
ecuting, issuing,  and  delivering  any  of  the 


IWndB  of  the  townab^  or  of  flie  boarA  of  ed- 
ocatioa  thereof.  The  answer  was  filed  June 
4th.  The  order  appealed  from  enjoined  the 
Issuance  and  daUrery  of  Oie  bonds.  In  the 
repiy  hrtef^  eoonsel  for  the  defendants  says 
that  everytaiing  had  been  done  except  mere 
derloal  and  admlnlstrattre  work  to  dear  the 
sale,  eocecntlwi,  uid  deUvery  <tf  the  bonds. 
"As  to  their  execution,  they  were,  so  far  as 
equity  and  general  c(»nmerel8J  usage  were 
concerned,  construcUTely  executed."  But  the 
cnratlTe  aet  refbra  to  bonds  laaued  lolor  to 
its  passage.  This  was  March  5th,  and  when 
tlie  answw  was  flled  all  the  statutory  author- 
ity for  the  entire  wooeeding  had  been  repeal- 
ed by  chapter  811  of  the  Laws  of  1016  and 
the  bonds  had  not  been  Isstwd.  ISie  matter 
therefore  aeems  dearly  to  hare  been  placed 
by  the  Legislature  entirely  beycmd  the  power 
of  the  coorts. 

As  to  when  bonds  are  deemed  to  be  Issned, 
see  State  t.  Pierce,  B2  Kan.  521,  86  Pac  10; 
Perkins  County,  Neb.,  t.  Graff,  U4  Fed.  444. 
62  a  a  A.  243  ;  4  Words  and  Hirases  Jnd. 
Det  8778;  8  Words  and  Phrases  Jud.  Def. 
IISBS  i  Webster's  International  Dlcttimary. 

Numerous  other  points  are  presented,  but 
the  one  already  considered  is  determinative, 
and  the  others  need  not  be  discussed. 

The  judgment  Is  affirmed.  All  the  Jos- 
tices  concurring. 


CITIZENS'  NAT.  BANK  OF  BUBBKA  v. 
WILUAMS  et  aL   (No.  20734.) 
(Supreme  Court  of  Kansas.   March  10,  1017.) 

(SvUahiu  by  the  Court.) 

MOBTOAOBS  ^3316(1)— RULEASE—PaOTECTION. 

Where  a  mortgage  is  executed  by  the  own- 
er of  land  to  secure  a  note  payable  to  the  mort- 
gagee, and  also  to  secure  a  note  to  another  per- 
son who  is  not  named  as  a  mortgagee,  and  the 
condition  of  the  mortgage  is  stated  to  be  the 
payment  to  the  mortgagee  of  Oie  entire  indebted- 
ness secured,  and  the  mortgagee  is  aothorized  to 
declare  all  the  indebtedness  due  in  case  of  a  de- 
foalt  and  to  pay  off  any  other  incumbrances 
and  add  the  amount  to  the  mortgage  lien, 
tbe  instrument  is  to  be  construed  ss  a  mort- 
gage to  the  mortgagee  for  his  own  benefit,  and 
M  a  trustee  for  the  other  creditor,  and  a  re- 
corded release  executed  by  such  mortgagee,  pur- 
porting to  effect  a  full  discharge  of  the  mort- 
gage, will  protect  a  buyer,  who  has  bought  the 
land  in  reliance  thereon,  against  the  daim  of 
the  other  credibv,  although  his  note  has  not  in 
fact  been  paid  to  any  one. 

nSA.  Note.— For  other  cases,  see  Mortgages, 
G^Dig.  II  042,  048,  045,  046,  04&] 

Appeal  from  District  Court,  Greenwood 

(^unty. 

Action  by  the  Citizens*  National  Bank  of 
Qure^  against  Henry  M.  Williams  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  AfSrmed. 

Howard  J.  Hod^on,  of  Eureka,  for  ap- 
peUauL  O.  M.  Vaughn,  Jr.,  of  Abilene,  and 
Ferry,  Doran  &  Cosgrove,  of  Topdca,  for  ap- 
pellees. 


^salfot  mhn  oases  ss*  same  tepio  and  KBIT-NUUBOR  tn  all  Ker^Nambarsd  Dlcests  and  IndexM 
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BfASON,  J.    On  FebruaiT  1.  H.  M. 

WllUams,  tbe  owner  of  a  tract  of  land,  ez- 
ecuted  a  mortgage  naming  tbe  Miriam  Mort^ 
gage  Company  as  mortgagee,  aecnrlng  14 
notes  for  97  each  payable  to  that  company, 
and  one  note  tor  $200  payable  to  Charles  B. 
Moore.  The  mortgage  was  duly  recorded. 
On  Aogost  28,  1914,  the  company  Indorsed 
npon  the  mortgage  a  release  In  these  words, 
"The  amount  secored  by  this  mortgage  tarn 
been  paid  In  fnll,  and  the  same  la  hereby  can- 
celed," and  fonr  days  later  this  release  was 
transferred  to  the  record  in  the  <^oe  of  tbe 
refltetCT  of  deeds.  On  Sept^ber  IB,  1014, 
WUliamB  sold  the  land,  giving  a  warranty 
deed,  and  by  sabseqnent  conveyances  tbe  title 
passed  to  A.  W.  La<^ey.  who  executed  a 
mortgage  to  the  Beatrice  Creamery  C<»npany. 
Charles  B.  Hoore  sold  tlie  $200  note  to  the 
GltlsKis'  National  Bank,  whl<di  btooght  an 
action  to  foreclose  Its  lien  for  that  amount  on 
the  land  referred  to.  Lackey  and  the  eream- 
017  ounpany  resisted  the  ftnedosnie  <m 
the  ground  that  they  wen  protected  aa  In- 
nocent purchasers  v^paa  tba  fidth  cf  tbe  reo* 
ord,  whlcb  showed  a  preanmably  valid  re- 
lease. The  trial  coart  snatalned  their  con- 
tention  and  rraidered  jvdgmoit  against  flie 
plainttfT,  wbo  appeals. 

TbB  question  presented  Is  whether  tbe 
Uerrlam  Mortgage  Company  had  the  power 
to  execute  a  release  whldi,  as  to  purchasers 
who  bou^t  the  land  In  reUance  thereon, 
would  discharge  It  from  the  lira  of  the  Moore 
note.  A  mortgage  <aaeated  to  two  mort- 
gagees Jointly  may  be  dlsdiarged  by  either, 
hut  the  rule  does  not  apply  where  their  In- 
terests are  several,  and  that  fact  an)ears 
upon  the  face  of  the  instrument.  Bank 
Rocmey,  96  Kan.  133,  135,  160  Pac.  655. 
Where  the  practice  Is  recognized  of  creating 
liens  by  trust  deeds,  purporting  to  convey  the 
land  to  a  third  person  to  secure  the  owner's 
debt  to  his  creditor,  tbe  trustee  la  held  to  be 
the  proper  person  (in  the  absence  of  a  stat- 
ute to  the  contrary)  to  execute  the  release, 
and  Ills  release  will  protect  those  who  pur- 
cliase  upon  the  faith  of  it.  although  payment 
may  not  In  fact  have  been  made.  27  Cyc, 
1417,  last  paragraph  of  note  27.  In  this  state 
an  Instrument  in  that  form  is  treated  as  a 
mere  mortgage  from  the  debtor  to  the  credi- 
tor, the  trustee  being  regarded  as  a  purely 
nominal  party.  Oibson  v.  Ledwitch,  84  Kan. 
605, 114  Pac.  861,  35  L.  B.  A.  (N.  S.)  196.  But 
it  is  competent  tor  the  owner  oi  land,  for  the 
purpose  of  securing  several  debts  to  different 
creditors,  to  mortgage  It  to  a  trustee  for 
their  benefit,  and,  if  the  person  named  as 
mortgagee  really  has  fiduciary  duties  laid 
npon  him,  be  la  a  necessary  party  to  the 
foreclosure  of  tbe  lien.  Swenney  v.  Hill,  65 
Kan.  826,  70  Pac.  868.  The  practice  is  com- 
mon of  securing  a  series  of  negotiable  bonds 
by  a  mortgage  to  a  trustee,  who  acts  for  all 
the  holders.  Notes,  19  U  B.  A.  (N.  &)  1006} 


36  L.  R.  A.  (N.  S.)  196.  To  determine  the 
relations  of  tbe  parties  In  the  presoit  case, 
the  exact  language  of  the  mortgage  must  be 
considered.   The  following  are  tbe  material 

portions  of  it: 

"This  indenture  made  this  Irt  day  of  Febru- 
ary In  the  year  of  our  Lord,  nineteen  handred 
and  twelve,  hr  and  between  Henry  M.  Willianw 
and  Sarah  WiUiams,  hoaband  and  wife,  of  the 
county  of  Greenwood  and  state  of  Kansas, 
inrties  of  the  first  part,  and  the  Merrlam  Mort- 
gage Company,  party  of  the  second  part:  wit- 
nessed):  That  the  said  parties  of  the  first  part 
in  CMtaideration  of  the  sum  of  two  hundred 
ninety  eixht  ffbd  d»/ioo  dollars,  to  them  in 
band  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  by  tiiese  presents  grant,  bar- 
gain, sell,  convey  and  warrant  unto  the  said 
I>arty  of  the  second  part,  its  successors  and  a^ 
aisns,  all  of  tbe  following  described  real  e»> 
tate  (describing  It).  To  have  and  to  bold  the 
same,  together  with  all  and  singular  the  tene- 
meuts,  bereditaments  and  appurtenances  thereto 
bel<Higing,  or  in  any  wise  ap[>ertainmg,  f<x«ver, 
free  and  clear  of  all  tncambrance  except  a  mort- 
gaga  of  even  date  herewith  of  fl,400  maturing 
February  1,  1919.  Provided,  always,  and  these 
presents  are  npon  this  express  condition,  that 
whereas  said  parties  of  tko  first  part  have  this 
day  executed  and  delivered  fourteen  certain 
promissory  notes  in  writing  to  said  party  of  the 
sicond  part,  for  tbe  sum  of  $7.00  eadi,  due  on 
the  first  days  of  February  and  August  In  eack 
year  for  seven  consecutive  years,  and  one  note 
of  $200  to  Charles  E.  Moore  due  February  1, 
3918,  with  intereet  at  ten  per  cent,  per  annum 
after  maturity  until  payment,  both  principal 
and  interest  payable  at  the  office  of  uie  ller- 
rtam  Mortgage  Company,  Topeka,  Kansas,  and 
it  Is  distinctv  understood  and  agreed  that  the 
notes  secured  by  this  mortgage  are  given  for  and 
in  consideration  of  the  services  of  the  Merriam 
Mortgage  Company  in  securing  a  loan  for  said 
parties  of  the  first  part,  whieb  loan  is  secured 
by  the  mortgage  hereinbefore  referred  to  and 
excepted,  and  the  said  notes  do  not  r^^esent 
any  portion  of  the  interest  on  said  loan  and  are 
to  be  paid,  regardless  of  whether  said  loan  la 
paid  woolly  or  partly  before  ita  maturity. 

"Now,  if  said  parties  of  tbe  first  part  shall 
pay  or  cause  to  oe  paid  to  said  part^  of  the 
second  part,  its  successors  or  assigns,  said  sum 
of  money  in  the  aixtve  described  notes  mention- 
ed, together  with  the  interest  tberecm,  accord- 
ing to  the  terms  and  tenor  of  the  same,  then 
these  presents  shall  be  wholly  discharged  and 
void;  and  otherwise  shell  remain  in  full  force 
and  effect.  But  if  said  sum  or  sums  of  mon- 
ey, or  any  port  tbaeof,  or  any  interest  thereon, 
or  interest  or  prindpal  of  any  prior  morttage. 
Is  not  paid,  when  uie  same  la  due,  or  if  the 
taxes  and  assessments  of  every  nature  whldi  are 
or  may  be  assessed  and  levied  *against  said  prem- 
ises, or  any  part  thereof,  are  not  paid  when 
the  same  are  by  law  made  due  and  payable^ 
then  the  vriiole  of  saU  sum  or  sums,  and  inter- 
est thereon,  dull,  tor  these  presents,  become  due 
and  payable  at  the  option  of  said  party  of  the 
second  part,  and  said  party  of  the  second  part 
shall  be  entitled  to  the  possession  of  said  prem- 
ises. In  case  of  foredosure,  said  property  may 
be  sold  with  or  without  awraisemeot,  and  with 
or  without  receiver,  as  the  legal  holder  hereof 
may  elect;  and  said  legal  holder  may  recover 
interest  at  the  rate  oC  ten  per  cent,  per  annum 
from  the  time  of  such  default  In  the  payment  of 
interest,  or  in  any  ci  the  c<mdltions  of  this 
contract  Said  par^  of  the  second  part  may, 
at  its  option,  make  any  pavmeota  necessary  to 
remove  any  outstanding  tiUe,  lien  or  incuia- 
branee  on  said  premises  other  than  berda  stat- 
ed, and  sums  so  paid  shall  become  a  part  of  tbe 
pxindpal  debt  and  shall  becone  a  Hot  upon 
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this  nal  flatata  ud  be  neiind  by  ttiis  mortsaBe, 
and  maj  b«  raeovend  with  interwt  at  th«  rats 
of  ten  Mr  east,  per  aaBnin  fai  anj  anit  for  fore- 
doaare." 

It  Is  to  be  noted  tbat  tbe  nwrtgagft  oom- 
pany  Is  al«ie  named  as  mortgagee ;  It  alone 
la  ginsi  tbe  optkm  at  deelarlng  taie  whole 
Indebtedness  due  In  ease  of  any  default,  and 
the  optlott  of  paytng  off  any  oQier  Incum- 
bianee  and  adding  It  to  the  mortgage  Uen. 
The  condition  of  the  mttttgage  Is  dprenoBd 
to  be  the  payment  to  the  second  party— that 
Is,  to  the  company — of  the  sum  mentioned 
In  the  notes.  Tlie  contract  executed  by  tbe 
parties  on  Its  face  makes  the  mortgage  com- 
pany the  holder  <a  a  Uen  for  the  benefit  of 
Itself  and  ot  Moore,  with  power  to  take  ow- 
tain  actkm  tat  the  j^otactlon  at  both.  Some 
of  the  conditional  prorisioiui  of  an  or- 
llnary  mortgage,  snch  as  that  the  mortgagee 
ihall  be  »tltled  to  possesikHi  U  defbnU  in 
myment  occurs,  are  without  effect,  becaoae 
:he  law  does  not  allow  them  to  be  aifbrced. 
Beverly  r.  Bamlta.  56  Kan.  466,  481,  42 
?ac.  72C,  81  I«,  B.  A.  74,  40  Am.  St  Bop. 
!57.  But  rinoe  It  was  campeteiit  the 
»rtle8  to  mate  the  mortgagee  a  b^istee 
be  other  credltcn',  and  tlie  language  of  the 
nstmment  Indicates  a  purpose  to  do  so,  we 
hlnk  that  relationship  most  be  regarded  as 
stablished.  In  that  sltaatloD,  the  trustee, 
laving  anthortty  to  ttiforce  tlie  mortgage, 
nd  to  recelTe  payment  of  tbe  debt  doe  to 
loore,  was  the  propw  party  to  dlacliarge 
he  morte^Lge,  and  tbe  rdease  it  execnted  Is 
,  protection  to  one  porduudng  in  reliance 
hereon,  altbongh  its  duty  to  Moore  was 
bereby  violated,  because  the  note  dne  to 
im  had  not  been  paid. 
Tweeddale  v.  Tweeddale,  U6  Wis.  SIT.  93 


MS 

N.  W.  440^<aii.B.A.6(»,96Am.St.  Bep. 
lOOB,  Is  ttie  <uily  ease  to  which  our  attentlan 
has  been  directed  ^rtiifih  bears  fdoaely  upon 
the  preidBe  qnestlon  Inviflved.  There  a  son, 
being  lndd>ted  to  his  mother  in  the  sun  of 
$1,800,  gave  to  her  a  bond  tor  its  payment, 
seenred  by  a  mortgage  on  real  estate.  Slie 
cansed  to  be  Inserted  in  tbe  Ixmd  a  provi- 
sloa  that  if  tbe  land  should  be  sold  her  son 
should  at  once  pay  91,200  to  her,  fOO  to  his 
sister,  and  $100  to  his  brother;  these 
amounts  being  mere  gifts  from  the  mother, 
of  whidk  the  b€neflclarles  had  no  knowledge. 
The  son  sold  the  land  and  paid  his  mother 
the  balance  due  her,  giving  nothing,  however, 
to  his  sister  or  brother.  The  mother  signed 
a  memorandum  on  the  margin  of  the  record 
at  the  mortgage  to  the  effect  tbat  it  was 
fully  sattefled.  The  brother  brought  an  ao* 
tion  to  foreclose  his  Uen  and  was  permitted 
to  recover.  Tlw  principal  controversy  was 
vhether  the  mother  could  revoke  the  gift  to 
her  childrai,  lnasmu<di  as  It  was  made  with- 
out consideration  and  without  notice  to  them. 
The  court,  after  a  full  diBonssifni,  held  tbaA 
the  obl^don  of  tbe  mortgagor  to  his  broth- 
er and  sister  was  absolute,  and  could  not  be 
released  by  his  mother.  It  also  held  that 
tiie  bny»  (tf  the  land,  being  charged  1^  the 
record  with  nottoe  of  tlie  didms  of  the  broth- 
er and  sister,  was  not  an  innocent  pnrctiaser 
and  was  not  {notected  by  the  release.  It 
seems  clear  that  ttie  mortgage  contained  no 
provlrtoD  for  the  paymrat  to  the  mother  ot 
the  sums  diw  to  her  children,  and  no  sug- 
gestion appears  to  have  been  made  that  she 
ndidit  have  been  authorized  to  act  as  their 
trustee  In  the  mattor. 

Tlie  Judgment  la  affirmed.  All  the  Justices 
concurring. 


COXIZBNS'  NAT.  BANK  WILLIAMS 
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DB  HABDT  t.  ATOHISON,  T.  &  &  T.  RT. 
CO.    (No.  20S88.) 

(Supreme  Court  ot^atkBaa.   Mardi  10,  1&17.) 

(ByttaUu  by  <ke  Court.; 

1.  RAn-EOADa  (8==>382  —  Cbossinos  —  Onu- 

TION  or  AUTOlfOBIZa—NBOUOBNOK. 

Tfae  rule  that  it  ia  negUyenoe  &b  a  matter  d 
law  for  the  driver  of  an  aatomobile  to  attmpt 
to  cross  a  railroad  track  without  stopMox, 
where  without  doing  so  ha  cannot  ajvure  nim- 
self  that  no  train  ia  approaching,  does  not  ap- 
ply where,  as  the  aatomobile  approaches  the 
croBslnff,  the  train  is  standing  etiU,  the  rear 
car  being  near  the  hlghwa;^,  and  a  collision  re- 
salts  from  a  sudden  starting  tit  the  eni^e^ 

[Ed.  Note.— £V>r  other  cases,  see  ' Bailroacli, 
Gent  Dig.  {  1079.] 

2.  Railboadb  ^3S0{S0/i-~Oaoamtia—On^- 

TION  OF  AUTOUOBIIjI— NEOLiaKNCB. 

Where  a  freii^t  car  is  standing  near  a 
croBsing,  it  cannot  be  said,  as  a  matter  of  law 
that  the  driver  of  an  automobile  is  guilt;  of 
negligmce  in  attempting  to  cross  the  track  tvith- 
out  assuring  himself  that  no  train  is  about  to 
run  into  the  car  and  force  it  over  the  highway. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  f  lt8».} 

8.  Baileoads  ^>348(6)— GBOSsmo  AcaniMT 

— BVIDENCB. 

The  evidence  ^Id  not  to  show  conclusivelj 
that  the  car  by  which  an  automobile  was  struck 
while  the  driver  was  attempting  to  cross  the 
track  waa  in  motion  as  he  was  apiwoaching  the 
crossing. 

[Ed.  Not&— For  other  cases,  see  Ballroads, 
Cent.  Dig.  IS  1144,  114%] 

4.  Railboads  ^sDSB^-Oaxmaia  Aooidbrt— 
NHixjaEnoB. 

The  tindings  of  neElIgence  held  to  show  a 
■affident  basis  of  liafeuitT. 

[Ed.  Note.— IV»^  other  cases,  aee  Bailroada, 
Gent.  Dig.  |  1216.] 

5.  Appeal  and  Ebbob      1 000(2) — H abmlkss 
Ebbob— Misconduct  of  Counsel. 

The  misconduct  of  counsel  in  bringing  ir- 
relerant  matter  before  the  jnr;  held  not  to  be 
so  manifestly  pr^udicial  as  to  warrant  a  n- 
▼ersal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Edward  De  Hardt  against  the 
AtcblacHi,  Topeka  &  Santa  ¥6  BaUway  Com- 
pany. Jadgment  for  plaintiff,  and  defend- 
ant appeaUk  Affirmed. 

W.  B.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  and  O.  Ange- 
vine,  of  Kansas  City,  for  appellant  B.  G. 
Uttle  and  A.  W.  Little,  both  of  Kansas  Olty, 
for  appellee. 

MASON,  J.  Edward  De  Hardt  sustained 
Injuries  through  his  antomoblle,  In  which  he 
with  others  was  rfdlug,  being  run  into  at  a 
railroad  crossing.  He  saed  the  company  and 
recovered  a  Judgment,  from  which  the  de- 
fendant appeals. 

There  was  evidence  tending  to  show  these 
facts,  which  the  Jury  may  be  deemed  to  have 
fmmd :  The  automobile  came  f r<xn  the  north 


along  a  bltfnray  which  eWBCfl  eight  or  nine 
tracks,  the  first  and  second  being  nine  or  teo 
feet  apart  'IbB  traveled  part  of  the  road 
was  nine  or  ten  feet  wide.  An  Icefaooae  stood 
Jost  east  of  the  Ughway  and  north  of  the 
first  track.  A  coal  car  was  standing  on  the 
first  track.  Its  west  end  being  three  or  foor 
feet  east  of  the  traveled  part  oi  the  road,  the 
east  end  being  about  even  with  the  Icehonae. 
A  box  car  was  standing  still  on  the  second 
track  about  the  same  distance  east  <tf  the 
road.  Tbe  automobile  crossed  the  first  tradt, 
and  as  Its  wlteela  reached  the  second  track 
an  engine  backed  two  other  box  cars  against 
tlie  one  olreaidy  refierred  to  and  thxew  tt 
against  the  aotomobUe,  or  else  the  ei^lne, 
having  previously  beai  standing  still,  coupled 
to  the  three  cars,  suddenly  started  up  with 
the  same  result  The  vrbiKOe  was  not  sound- 
ed nor  the  bell  nm^ 

[1]  1.  The  prtudiwl  contentltm  made  Is 
that  bs  a  matter  of  law  tlie  plaintiff  (cae  his 
cbauffenr,  fbr  whose  conduct  he  was  admit- 
tedly re^nnslble)  was  guilty  ot  cmtrlbutKy 
negligence  In  driving  upon  the  track  without 
having  used  reasonable  diligence  to  ascertain 
whether4t  was  safe  to  do  so;  ^t,  under  the 
rule  applied  In  a  number  of  cases,  tlie  latest 
of  which  Is  T.  Ballway  Ga,  97  Kan.  794, 
1S6  Paa  742.  U  B.  A.  191AB,  4Kt^  it  was  the 
duty  ot  ttie  driver  to  stofi  Us  car  and  see 
whether  the  traA  was  clear  before  attempt- 
ing to  cross,  tC  the  altaaUon  was  sudi  that  he 
couTd  not  ascertain  the  fftct  In  that  regard 
without  doing  so.  Where  one  end  of  a  string 
of  cars  Is  standing  still  near  a  crossing,  an 
engine  being  at  the  other  end,  ordinary  prn* 
dence  does  not' require  a  traveler  to  stop  and 
look  up  the  track  before  attempting  to  cross, 
because  whatever  risk  he  runs  is  that  the 
engine  may  suddenly  start  np,  and  stopping 
his  own  vehicle  and  going  upon  the  track  to 
look  would  not  give  him  any  additional  infor- 
mation as  to  the  likelihood  of  that  taking 
places  BaUway  Co.  v.  Dawson,  64  jECan.  09, 
67  Pac.  521 ;  BaUway  Go.  v.  Wllkle,  77  Kan, 
791,  90  Pac  775,  11  L.  B.  A.  (N.  S.)  963,  127 
Am.  St  Bep.  notes  to  15  Ann.  Cos.  732, 
and  11  L.  B.  A.  (N.  S.)  963. 

[Z]  2.  Where  a  single  frel^t  car,  or  a 
small  group  of  cars.  Is  standing  near  the 
crossing.  It  would  be  possible  to  ascertain, 
by  looking  from  a  point  In  the  road  (dose  to 
the  track,  whether  a  train  is  about  to  run 
into  It  and  drive  It  across  the  hl^way.  But 
we  do  not  think  it  can  be  said  as  a  matter 
of  law  that  the  driver  of  an  approaching  ve- 
hicle Is  guilty  of  n^Ugence  if  he  neglects  to 
take  this  precaution.  He  Is  bound  to  act 
upon  the  assumption  that  a  train  may  at  any 
moment  be  approaching  upon  an  otherwise 
unoccupied  track,  untU  he  has  employed  all 
reas<mable  means  to  assure  himself  to  the 
contrary.  He  may  not  rely  on  the  fact  that 
DO  signal  has  been  given,  for  that  affirmative 
precaution  on  the  part  of  the  trainmen  may 
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be  thon^tlessly  omitted.  But  If  he  sees  Oat 
the  trade  Is  obstnicted  by  a  detadied  car  or 
string  of  cars,  the  probability  of  Injnry  ro- 
siUtlng  to  hlm  from  a  train  coming  from  that 
direction  is  so  far  dlmlnlahed  that  we  think 
the  qnestlon  whether  ordinary  pmdence  for- 
bids his  attempting  to  cross  without  farther 
Investigation  is  a  fair  one  for  a  jury.  Am 
was  said  in  Stoy  t.  LoolsrlUe,  et&t  B.  Oo.,  160 
Irfd.  144,  66  N.  B.  615 : 

"It  is  true  that  at  an  ordinary  grade  cross- 
ing the  traveler  must  first  vigilantly  ezerdae 
his  senses  before  placing  any  reliance  upon  the 
aupposititHi  that  the  company  will  perform  its 
dnty,  •  *  •  but  this  holding  is  based  upon 
the  fact  that  the  danger  of  a  train  dashing 
over  the  crossing  is  too  great  to  justify  a  ro- 
Uaace  npon  snch  snpposidon  alone;  but,  where 
inert  and  detached  cars  stand  on  either  aide  of 
a  crossing,  ve  think  that  the  travder's  conduct 
should  be  viewed  in  the  light  of  the  ritnation  as 
it  presented  itsdf  to  hlm."  160  Ind.  162,  66 
N.B.«16. 

Sea^  tdBO,  88  Cyc  1036;  Cleveland,  etc.,  B. 
Oo.  FWkketh,  27  Ind.  App.  210.  60  N.  E. 
lOeS;  Iif array  v.  Fltchburg  Ballroad,  165 
HsflSb  448,  48  N.  B.  190;  Davis  v.  Michigan 
Gential  B.  Co.,  142  Mich.  882,  106  N.  W.  877; 
St  U  8.  W.  By.  Co.  T.  Bowles,  32  Tex.  Civ. 
App.  118k  72  S.  W.  4B1:  Copley  v.  Union  Pac 
a  B.  Oo..  26  Utah,  861.  73  Pac  SLT. 

8.  In  behalf  of  th«  defendant.  It  Is  ar^ 
coed  that  the  evidence  conclxxsively  shows 
that  the  cars  were  moving  when  the  automo- 
bile approached  the  croeslns.  There  was  pos- 
itive teeOmoay  to  that  effect,  bat  there  was 
alao  positive  testimony  to  the  cmtrary.  To 
several  qoestlws  snboiitted  as  to  whether  the 
occupants  of  the  automobile  could  have  seen 
the  cars  approaching,  If  they  had  looked 
from  different  points,  the  Jury  answered:' 
"Could  not  see  the  cars  approaching."  Th6 
form  the  answer  suggests  that  the  Jury 
meant  that  the  cars  could  not  be  seen  ap- 
proaching because  at  the  time  Indicated  they 
were  not  moving.  There  was  evidence  to  sup- 
port the  findings  as  so  Interpreted,  and  such 
Interpretation  must  be  adopted  U  necessary 
to  sustain  the  verdict 

[4]  4.  It  Is  contended  that  the  negligence 


found  by  the  Jury  does  not  afford  a  basis  <jt 
liability.  To  a  question  calling  for  a  atate- 
ment  of  the  negligence  of  which  the  defend- 
ant was  found  guilty,  the  Jury  answwed: 
"By  obstructing  the  view  of  the  crossing  with 
coal  car  and  not  properly  flagging  the  road 
crossing."  Th^  also  found  spedflcally,  how- 
OY&r,  that  the  whistle  was  not  sounded  niNr 
the  bell  rung,  and  answered  in  the  native  a 
question  whether  a  switchman  was  at  the 
front  end  of  the  front  car  as  it  approached 
the  crossing.  These  findings  nnist  be  inter- 
preted together  and  given  any  construction 
of  wMch  they  are  fairly  susceptible  that  will 
support  the  Judgment  The  reference  to  the 
at)8ence  of  a  flagman  does  not  eliminate  the 
failure  to  give  signals  as  a  form  of  negli- 
gence relied  on  (Springer  v.  Railroad  Co.,  05 
Kan.  408,  148  Pac  611),  bat  ratber  seems  to 
Indicate  that  the  Jury  meant  that  It  was  in- 
cumbent upon  the  company  to  provide  either 
a  fiagnAin  or  some  of  the  other  precautions 
found  to  have  been  omitted.  It  is  argued 
that  no  showing  was  made  that  the  presence 
of  a  flagman  would  have  prevented  the  acci- 
dent. We  think  the  reasonable  presumption 
Is  that  a  flagman  properly  stationed  to  keep 
track  of  the  (^ration  the  trains  would 
have  known  of  the  likelihood  of  the  engine 
starting  up  (or  of  the  engine  forcing  two  of 
the  cars  against  the  third)  and  gtvan  an  effec- 
tive warning  of  the  fact 

[8]  5.  A  new  trial  la  asked  on  the  ground 
that  one  of  the  attorneys  for  the  plaintiff 
asked  several  witnesses,  who  had  been  In 
the  automobile  at  the  time  of  the  accident, 
whether  the  railway  company  had  settled 
with  them,  and,  on  objections  to  the  ques- 
tions being  sustained,  made  an  offer  to  prove 
that  this  was  the  case ;  and  that  in  the  course 
of  his  argument  be  referred  to  a  settlement 
having  been  made  with  them.  OAe  trial 
court  instructed  the  Jury  not  to  consider  the 
matter,  and  its  Judgment  implies  a  finding 
that  no  prejudice  resulted.  We  do  not  re- 
gard the  record  as  compelling  a  contrary 
concIusicMi. 

The  Jndgmoit  is  affirmed.  All  the  Josttoes 
concurring. 
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BUTLER  T.  CITT  or  IOI*A-   (No.  20707.) 
(Supreme  Court  of  Kan  sag.    March  10,  1017.) 

(SyTldbiu  hy  th0  Oovri.) 

1.  Mines  and  Minebalb  «=>73%-^as  Lkasb 
—Validity— Cebtaintt  of  Ticru. 

A  cit7  entered  into  a  lease  with  plaintiff,  by 
which  it  acquired  the  gas  rights  to  a  tract  of 
land  and  agreed  to  pay  therefor  an  annual  rent- 
al of  $200.  The  lease  provided  that  it  should 
remain  in  force  for  the  same  lei^th  of  time  aa 
another  lease  covering  gas  rights  to  an  adjoining 
tract  upon  which  the  city  was  then  operating 
gas  wells.  Held,  the  lease  is  not  ytAd  on  the 
ground  that  its  duration  it  ind^ite  and  nn- 
oertain. 

[BkL  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  200.] 

2.  Mines  and  Mihibaxs  *=>77,  7&(1>— Gas 
Lease  —  Oaivoixlation  —  BnEcr  —  Lza- 

BIUTT. 

After  maUng  the  aoaaal  payments  of  rental 
for  seven  years,  the  city,  while  still  operating 
gas  wells  on  the  adjoining  lands  under  the  oth- 
er lease,  attempted  to  cancel  its  lease  with 
plaintiff  by  executing  and  recording  a  release 
thereof  and  retoslng  to  maka  further  pajinmt  of 
rentals.  Held,  the  attempted  canceUation  was 
of  no  effect,  and  so  long  as  the  lease  remains  In 
force  the  t^ty  cannot  avoid  its  liability  there- 
under on  the  ground  that  the  rights  obtained  ate 
of  no  value. 

[ICd.  NoteL— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SS  201,  209.] 

Appeal  from  District  Court,  Allen  Ooonty. 

Action  by  James  Butler  against  tbe  Qlty  of 
lola.  Judgment  for  plaintiff,  and  defmdant 
appeals.  Affirmed. 

Ewing,  Onrd  &  Gard,  of  lola.  for  ai^I- 
lant  Chris  S.  Bitter,  of  Ida,  for  appellee. 

POBTBR,  J.  The  dty  of  Tola  la  a  city  of 
the  second  class.  On  February  23,  1007,  it 
entered  into  a  written  lease  by  tbe  terms  of 
which  it  purchased  the  oil  and  gas  under  a 
ZO-acre  tract  of  land  belonging  to  plaintiff 
and  situated  near  tbe  dty.  Plaintiff  was 
paid  the  sum  of  $200  when  the  lease  was 
executed,  and  the  agreed  to  pay  him  a 
like  sum  annually  so  long  as  the  lease  re- 
mained in  force.  At  tiuit  time  the  dty  held 
a  gas  lease  on  a  tract  In  an  adjolnli^  sec- 
tion known  as  the  Lanyon  Zinc  Company 
lease,  and  plalntlfTs  lease  provided  that  it 
should  remain  in  force  for  the  same  length 
of  time  as  the  Lanyon  lease  continued  in 
fiorce.  Annual  payments  were  made  by  the 
dty  for  each  year  from  1008  to  1018,  ln<du- 
alve,  when  further  payments  were  refused. 
The  plaintiff  brought  this  action  to  recover 
for  the  payments  doe  for  1014  and  1015. 
The  city  filed  an  answer  admitting  tbat  It  en- 
tered into  tbe  lease  in  question,  but  alleging 
that  the  lease  was  without  consideration  and 
was  void  for  uncertainty  as  to  the  time  cov- 
ered by  it  As  a  fnrtlier  defense,  tbe  answer 
alleged  that  in  Mardt,  1914,  tbe  parties  had 
agreed  to  cancel  the  lease,  and  that  pursuant 
thereto  the  dty  had  executed  and  delivered 


to  plaintiff  a  release  and  surrender  In  wrl^ 
lug  of  the  lease,  and  that  the  release  was 
duly  recorded  in  the  office  of  the  register  of 
deeds  March  13,  1014.  Attadied  to  the  an- 
swex  were  c(^es  of  the  proceedings  before 
the  board  of  commisslonerB  of  tbe  city  au- 
thorising the  execution  of  the  release.  The 
r^ly  denied  that  the  lease  had  been  satisfied 
or  canceled,  and  averred  that  It  remained  in 
full  force  and  effect  After  the  irialntiff's  tes- 
timony was  Introduced,  the  defendant  pro- 
duced as  a  witness  the  mayor  of  the  dty, 
who  testified  that  he  was  familiar  with  the 
gas  situation  on  and  near  the  land  embraced 
In  plalntlfTs  lease,  that  in  his  judgment  no 
gas  could  be  obtained  trom  the  lands,  and 
that  the  lease  was  of  no  value ;  further,  tbat 
this  was  the  reason  the  board  of  commis- 
Bloners  had  ordered  the  lease  canceled,  and 
that  a  release  was  executed  and  recorded  as 
allied  in  the  answer.  Another  witness  for 
defendant  testified  that  he  was  commissioner 
of  public  utilities  and  streets  for  the  defend- 
ant city  and  had  charge  of  its  gas  properties, 
that  he  was  familiar  with  the  conditions  sur- 
rounding the  lands  covered  by  the  lease,  that 
in  his  Judgment  gas  could  not  be  obtained 
In  paying  quantities  on  these  lands,  and  that 
the  lease  was  of  no  value..  On  rebuttal,  the 
plaintiff  testified  tliat  the  attempted  cancel- 
lation of  the  lease  vras  without  his  authority 
or  consent.  The  court  rendered  Judgment  in 
plaintiff's  favor  for  the  Installmaits  sued  for, 
from  whldi  the  dty  appeals. 

[1]  1.  One  contention  is  that  tbe  lease  la 
so  Indefinite  as  to  the  time  It  shall  expire  as 
to  render  It  void.  The  provision  In  quesHoi 
reads: 

'  "This  lease  shall  remain  in  force  for  the  same 
length  of  time  which  one  certain  lease  from  the 
said  first  parties  to  the  Lanyon  Zinc  Company, 
upon  parts  of  sections  three  and  four,  township 
25,  range  18,  in  said  coun^,  now  owned  by  said 
second  party  ehoU  be  and  remain  in  force.'* 
(ItaUcB  ontsl) 

In  this  connection.  It  Is  Insisted  that  the 
rights  of  the  lessor  In  the  Lanyon  lease  have 
In  the  meantime  been  assigned  to  a  smelter 
company  and  belong  to  a  stranger,  that  the 
dty  is  irawerlesa  to  compel  Its  cancellation, 
and  therefore  may  never  be  able  to  cancel  the 
one  In  controversy.  Plainly,  the  rights  of 
the  dty  under  the  Lanyon  lease  have  not  l>een 
in  the  slightest  degree  affected  by  the  fact 
that  the  original  lessor  has  assigned  his  in- 
terests therein  to  aniMher.  The  dty  has  the 
same  ri^^t  to  cease  operating  under  It  that  it 
had  before  the  lessor's  Interest  was  trans- 
ferred. Tbe  plaintiff  and  tbe  dtv  saw  fit  to 
fix  the  duration  of  plaintiff's  lease  to  coin- 
cide with  that  of  tbe  other  lease,  to  which 
the  dty  was  and  Is  a  patty;  and,  if  plaintiff 
does  not  ocnnplaln  that  his  rights  mlj^t  be 
arbitrarily  terminated  or  his  llabtlltiee  un- 
duly extended  1^  Qie  act  or  condact  of  the 
parties  to  the  other  lease,  we  see  no  reason 


«ss%Por  other  eaiH  see  same  toplo  and  KBT-NUHBBR  la  all  Key-Nundwrsd  DISMts  and  iBdsms 

Digitized  by  Google 


Kan.) 


MOANDBSW 


653 


why  the  cUr  can  complain.  So  long  aa  Its 
rlj^ts  and  liabilities  under  the  Lanyon  lease 
continue,  its  rights  under  the  idalnturs  lease 
cannot  be  taken  from  It.  It  appears  that  the 
city  Is  still  operating  the  gas  wells  on  the 
fi85-aeiB  tract  tn  the  Lanyon  lease  which  ad- 
joins the  land  in  the  lease  with  plalntur. 
Indeed,  it  Is  suggested  as  a  reason  the  dty  la 
irilllng  to  sarreader  Its  rl^ts  nnder  the 
ptalntUTs  lease  that  by  operating  tt»  yreUs 
on  the  adjoining  lands  It  has  bem  and  stlU 
Is  able  to  seen  re  much  of  the  gas  underlying 
the  land  covered  by  Uie  plalnttfTs  lease. 

Tb»  question  la  not  before  us  for  determi- 
nation, but  a  reaanuble  oonstractUm  cC  ttie 
langoage  of  the  claiMa  wUdi  detdares  tiliat 
the  lease  tibia  conttmie  In  force  so  long  as 
the  other  lease  owned  by  the  dty  is  in  force 
would  seem  to  be  that,  whenever  the  dty 
oeasqi  to  own  and  operate  under  the  fonAor, 
the  lease  with  the  plaintiff  terminates.  Both 
parties  undoubtedly  understood  that  the  pur- 
pose of  the  dty  was  to  ooDtrol  the  fas  rii^ts 
under  the  second  lease  only  so  long  as  It  was 
interested  In  obtaining  gas  from  the  adjoin- 
ing tract  We  think  it  cannot  be  said  that 
the  duration  of  the  plaintlfTs  lease  is  so  un- 
certain or  Indefliilte  as  to  render  It  void. 

tl]  2.  The  contentltm  that  the  dty  has  a 
right  to  surrendei"  and  cancel  the  lease  on 
the  ground  that  It  Is  of  no  value  cannot  be 
sustained.  If  the  rights  obtained  from  the 
plaintiff  had  turned  out  to  be  of  vast  benefit 
to  the  dty,  it  would  seem  a  harsh  rule  which 
permitted  plaintiff  to  terminate  the  lease  and 
thereby  deprive  the  d^  of  its  invflt  Op  the 
other  hand.  It  would  be  quite  as  tmjust  and 
inequitable  to  permit  the  d^  to  speculate 
np<m  the  future  value  of  the  lease,  retain  Its 
rights  under  the  lease  if  found  to  be  valuable, 
and  cancel  the  lease  if  found  advantageous 
to  do  BO.  The  city,  like  any  other  party,  la 
bound  l^  its  contracts  legally  entered  Into. 
It  cannot  relieve  Itself  of  liability  from  its 
contract  merely  by  proof  that  It  has  entered 
into  a  bad  bargain. 

Defendant  dfes  the  fbUowlng  language 
from  Donahue  on  Petroleum  and  Gas.  p.  207: 

"But  the  lewiM  Is  not  bound  to  develop  the 
land  or  pay  for  the  prospective  royalty  when 
the  land  could  not  be  worked  at  a  profit" 

An  examination  of  the.  text  from  which 
the  quotation  Is  taken  and  the  authorities 
dted  in  the  notes  shows,  however,  that  the 
language  was  not  Intended  to  apply,  and  of 
course  could  not  apply,  to  a  case  where  an 
agreed  rental  Is  sttpulated  In  payment  of  the 
oil  or  gas  rights.  The  cases  dted  In  the 
notes  are  those  In  whidi  the  lessee  obtained 
a  mere  license  to  explore  for  dl  and  gas  and 
upon  certain  contlngendes  agreed  to  pay  a 
royalty.  Here,  the  dty  bargained  for  and 
obtained  the  gas  rights  of  a  tract  of  laud 
and  agreed  to  pay  an  annual  rental  therefor 
to  continue  so  long  as  the  lease  remained  in 
fOrc&   For  seven  years  the  parties  so  con- 


strued the  terms  of  the  lease  and  the  dty 
paid  the  annual  rentaL 

It  is  stated  In  the  plaintiff's  brief  that  the 
dty  paid  90,000  for  the  gas  rights  in  tlie 
Lanyon  leaae^  and  that  its  purpose  in  enter- 
ing into  the  lease  with,  plaintiff  was  to  pro- 
tect Its  ris^ta  under  the  other  lease.  That 
this  must  have  been  the  prindpal  induce- 
ment for  taking  Che  lease  with  i^alntUI  is 
obvious  from  the  fact  that  no  wells  have  beoi 
sunk  on  the  land  corexed  iberti^. 

We  tbink  no  antborltleB  need  be  dted  to 
show  that  tite  Jndgmcttt  must  be  afBnnnL 
All  tiie  Justices  concurring. 


McANDREW  v.  SOWBIJi  et  al.  (No.  20444.) 
(Supreme  Court  <a  Kansas.   March  10,  iMft.) 

(BvJbtbiu  Ay  tfte  Court.} 

1.  Deeds  «=»44— Plkaoikq  «s>2&1(^Fail- 
traa  to  Dent  Undsb  Oath  —  OinssiON  — 
Statdtb— "Eiaotmoir." 
Under  the  provlsioa  of  the  Code  that  an 
allegation  of  the  execution  of  a  written  Instru- 
ment is  talcea  as  tme  unless  denied  under  oath, 
the  oolsriott  to  verify  the  denial  of  a  state- 
meat  in  a  petition  that  the  owner  of  mortgaged 
real  estate  bad  convened  it  to  the  defendant  by 
a  deed  containing  a  clause  by  which  the  grantee 
assumed  and  agreed  to  pay  the  ineombranoe  Is 
equivalent  to  an  admission  that  such  a  deed  was 
executed,  and  the  exeention  In  this  sense  in- 
cludes the  delivery  to  and  acceptance  by  the  de- 
f^dant  (dllng  Wm^s  and  Phrases,  First  and 
Second  Series,  Elxecution). 

[Ed.  Note.— For  other  eases,  see  Deeds,  Oeat. 
Dig.  S  88;  Pleading,  Cent.  iUg.  »  SaoTseO^.] 

Z  FEAtma,  Ch-ATun  or  «e9>18(S)— "Fbokuc 
TO  Pat  Debt  or  AifOTKra"  —  Gbahikk'b 

ASSUUPTION  or  iNOUUBaAKCE. 
The  assumption  by  a  grantee  of  an  incum- 
brance upon  the  prt^rty  conveyed  is  not  a 
promise  to  pay  the  debt  of  another  in  snch  amse 
as  to  bring  it  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  esses,  see  E^uds;  Stat- 
ute o^  Cent.  Dig.  {  29. 

For  other  definitions,  see  Words  and  Phrases, 
nrst  and  Second  Series,  Promise  to  Pay  Debt 
of  Another.] 

(Additional  SyOahut  hy  Editorial  Staff.) 
3.  Deeds  «s>64— "Delivebt." 

The  "dehvery"  of  a  deed  includes  its  ac- 
ceptance by  the  grantee  (dting  Words  and 
Phrases,  Ddivery). 

OBd.  Noter-For  oliier  cans,  see  Deeds,  Cant 
Dig.  H  142,  14SJ 

App^  from  District  CJourt,  Shawnee  Coun- 
ty. 

Actlrai  bf  Blary  McAndrew  against  W.  L. 

Sowell  and  B^Um  Bishop.  Judgment 
against  defMidsnf:  Bishop,  and  he  appeahk 
Affirmed. 

Eugene  S.  Quinton.  of  Topeka,  for  ai^- 
lant  W.  B.  Hasea  and  H.  W.  Page,  both 
of  Ttqidta,  for  anwllee. 

MASON.  J.  Mary  McAndrew  brought  an 
action  .against  W.  L.  Sowell  and  Mahlon  Bis- 
hop, alleging,  in  substance,  that,  Sowell  had 
executed  to  her  a  note  secured  by  a  mort< 
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gage  on  real  Mtate,  and  had  afterwards 
conTe;ed  the  land  to  Bishop  by  a  deed  which 
the  latter  had  acc^ted,  In  which  the  grantee 
assumed  and  agreed  to  pay  the  Incumbrance. 
Bishop  answered  by  an  unverified  general 
denial.  On  motion  of  the  plaintiff  the  court 
upon  the  pleadings  rendered  a  personal  Judg- 
ment against  Bishop  for  the  balance  due 
on  the  mortgage  debt  He  appeals. 

[1}  1.  The  appellant  contends  that  in  this 
state  of  the  pleadings,  In  order  to  charge 
him  with  personal  liability,  it  was  Incumbent 
upon  the  plaintiff  to  prove  that  he  had  ac- 
cepted the  deed  containing  the  agreemrait 
to  pay  the  Incumbrance.  The  execution  of 
the  deed  was  admitted  by  the  failure  to  deny 
it  under  oath.  Civ.  Code,  S  110  (Gen.  St. 
1009,  fi  5703).  The  execution  of  the  deed  In- 
cluded its  delivery,  aark  v.  Child,  66  OaL 
87,  4  Pac.  1058;  17  Cyc.  876  ;  3  Words  and 
Phrases,  pp.  2568,  2659  ;  2  Words  and  Phras- 
es (2d  Ser.)  pp.  378,  379. 

[3]  And  Its  delivery  Included  its  acceptance 
by  the  grantee.  2  Worda  and  Phrases,  p. 
1960. 

[2]  2.  The  appellant  also  Invokes  the  pro- 
vision of  the  statute  of  frauds  that  no  action 
shall  be  brought  to  charge  a  party  to  answer 
for  the  debt  of  another  unless  the  agreement 
shall  be  in  writing  and  signed  by  the  party 
t6  be  charged.  Gen.  Stat.  1916,  S  4889.  The 
accq;>tance  of  a  deed  in  which  the  payment 
of  an  incumbrance  is  assumed  Is  regarded 
as  making  the  grantee  the  principal  dehtor, 
BO  that  his  pnnnise  Is  to  pay  his  own  debt, 
and  not  that  of  another,  and  the  statute  do^ 
not  apply.  Nelswanger  v.  HcClellan,  45  Kan. 
500,  26  Pac.  18;  20  Cyc.  174;  note  15  L. 
R.  A.  (N.  S.)  1087. 

The  Judgment  la  affirmed.  AU  the  Justlees 
concurrlnc. 


MiLIS  et  oL  V.  NKTIUS  GOAL  00. 
(No.  20962.) 

(Supreme  Court  of  Kansas.   March  10.  1917.) 

(Syllaiui  ly  the  Oowrt.) 
Mastbb  and  Servant  4=>388  —  Wobkmen'b 

COKPENBATION  ACT— DEPBNDBNCT— "I^OAL 

Adoption." 
The  term  "legal  adoption,"  found  in  the  fol- 
lowing provision  of  the  Workmen's  Com[>eusation 
Act,  cnildren  and  parents  indude  that  relation 
by  lee^l  adoption"  (Gen.  St.  1915,  fi  6908j},  means 
adoption  according  to  the  statute  govemmg  that 
subject,  aod  does  not  extend  to  a  child  taken  into 
a  family  and  treated  as  natural  offspring  under 
an  agreement  to  adopt  which  was  not  perlormed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Beoond  Serffli,  AdtqH 
tionj 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  George  Ellis  and  Mary  Ellis  to 
recover  compensation  for  death  of  a  work- 
man on  whom  they  claimed  to  be  dependent. 
Demurrer  to  petition  sustained)  and  they  ap- 
peaL  Affirmed. 


F.  B.  Wheeler,  of  Plttsbarg,  and  G.  A.  Mc- 
Neill, of  Columbus,  for  appellantSL  J.  J. 
CampbeU  and  P.  B.  NoUnn,  bodL  of  Flttar 
burg,  for  appeUae. 

BUBGH,  J.  The  action  was  one  to  reoonr 
compensation  for  the  death  of  a  workman  on 
whom  the  plaintiffs  (daimed  to  be  depend- 
ent. A  demurrer  was  sustained  to  ttie  peU- 
tioo,  and  the  plaintiffs  ai^eaL 

At  the  time  of  hia  death  the  workman  was 
17  years  of  age.  He  was  taken  into  the 
family  of  the  plalntlfb  when  he  was  2  years 
old.  His  father  waa  then  dead,  and  his 
mother  died  soon  afterward..  He  was  taken 
by  the  plaintiffs  nnder  an  oral  agreement 
with  his  mother  that  the  plaintiffs  would 
adopt  htm,  rear  him  as  their  own  diild,  and 
give  him  their  name,  and  that  he  dionld 
Inherit  from  them  the  same  as  thoi|{^  be 
were  their  own  <^ld.  The  plaintilb  reared 
the  diild  as  if  he  were  th^  own  and  save 
him  thdr  name,  but  did  not  adi^  him. 

The  statnte  InvolTed  reads  as  follows: 

"  'Dependents*  means  such  members  of  the 
workmiui's  family  as  were  wholly  or  in  part  de- 
I>endent  npoo  the  workman  at  the  time  of  the 
accident  And  'members  of  a  family*  for  the  pur- 
pose of  this  act  means  only  widow  or  busbiknd, 
as  the  case  may  be,  and  children;  or  if  no 
widow,  husband  or  children,  then  parents  and 
grandparents ;  or  If  no  parents  or  grandparents, 
then  grandchildren ;  or  if  no  grandchUdrm.  theo 
brothers  and  sisters.  In  the  meaning  of  tiiis 
section  parents  include  steppareDts,  children  in- 
clude Btepchildren,  and  grandchildreo  indode 
stepgrandchildren,  and  brothers  and  sisters  hi- 
clude  stepbrotben  and  stepsisters,  and  i^dldren 
and  parents  include  that  relation  by  leBal  adop- 
tion:'^ Gen.  Stat  1915,  |  5903j. 

The  words  'legal  adoption,"  appearing  in 
the  last  clause  of  the  statute,  signify  adop- 
tion according  to  law ;  that  is,  according  to 
the  statute  relating  to  adoption.  As  a  matter 
of  fact,  there  Is  adoption,  or  there  is  not 
The  term  applies  to  the  creation  of  a  new 
status.  The  status  is  not  created  unless  the 
statute  regulating  adoption  be  substantiaUy 
complied  with.  Should  there  be  an  unper- 
formed contmct  relating  to  change  of  status, 
or  relating  to  rights  Identical  with  those 
which  would  attend  a  (diange  of  status,  the 
courts  merely  enforce  the  contract,  when  it  is 
proper  to  do  so.  They  do  not  recognize  any 
change  of  status.  The  latest  utterance  of 
this  court  on  the  subject  may  be  found  in 
Malaney  v.  Cameron,  09  Kan.  70,  161  Pac. 
1180. 

In  the  article  on  Adoption  In  1  C  J.,  It  is 
said: 

"Adoption  Is  the  act  by  which  relations  of  ra- 
temity  and  affiliation  are  rectwifaed  as  legtuly 
existing  between  persons  not  so  related  by  na- 
ture, relation  created  hj  adtntlon  is  a  stat- 
utory status,  and  not  a  contractoal  zelatlML" 
Page  1370. 

''Adoption  was  unknown  to  tte  common  law 
of  England,  and  In  states  whose  jurispmdenoe  is 
based  solely  on  that  system  it  can  exist  only  by 
virtue  of  statute.  In  the  absence  of  statutotr 
authority,  U  is  not  within  the  power  of  an  iodn 
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ridoal  to  create  the  relation  of  parent  and  child 
by  adopdon."   Page  1871. 

"Since  adoption  is  nnhnown  to  the  common 
law,  it  foUows  that  a  legal  adoption  can  be  ef- 
fected in  no  other  war  than  that  provided  by  the 
atatnte  anthoriKing  it,  and  all  the  oonrta  are 
agreed  that  there  must  be  at  least  a  sntntan- 
tfal  compliance  with  all  the  essential  require- 
ments of  the  statute.  A  parol  adoption  is  not 
aofficient  •  •  • "  Page  1373. 

While  the  expression  "legal  adoptloii"  haa 
become  common,  It  Is  really  tautological.  The 
full  meaning  would  be  expressed  by  the  single 
word  "adoption,"  because  taking  a  child  Into 
a  family  and  treating  it  as  natural  offspring 
1b  not  adoption.  If,  however,  some  legislattve 
purpose  must  be  found  for  qualifying  the 
word  "adoption"  by  the  word  "legal,"  It  must 
have  been  to  exclude  all  grafting  of  children 
upon  another  family  stock  otherwise  than  by 
adoption  proceedings  conforming  to  the  law 
governing  the  subject 

The  Judgment  of  the  district  oonrt  la  affirm- 
ed.  All  the  JnaUoes  concurring. 


ROBERTSON  et  aL  t.  RIDENOURr-BAKER 
OBOOSBYOO.  (N0.20726J 

(Suprone  Court  of  Kansas.   March  10,  1917.) 

(8i/ttabu»  hy  the  Court.) 

1.  Insubancb  *=»5J>4  —  Bquitablb  Assign- 
ment OF  POLICT— Evidence. 

A  written  order  signed  by  the  holder  of  an 
insurance  policy  utter  a  loss  thereunder  has 
been  sustained,  wliidi  Is  addressed  to  the  local 
agent  of  the  Insurance  company  issuing  the 

ijolicy  and  which  directs  the  payment  of  the 
OSS  to  a  ttilrd  party,  Is  competent  evidence  of  an 
equitable  assignment  of  the  claim  of  the  insured 
under  such  policy;  and  where  it  is  shown  thnt 
the  order  was  executed  in  payment  of  a  pre-exist- 
ing indebtedness  of  the  insured.  It  will  consti- 
tute an  equitable  asslgnniait  oC  his  interest  in 
the  policy. 

[Ed.  Note.— -For  other  cases,  see  Insurance, 
CenL  Dig.  SS  1455-145S,  1483,  1486.] 

2.  Evidence  <S=>354(11>— Books  or  Bntby— 
BsouLAE  Course  of  Business. 

A  witness  who  was  shown  to  have  been  in 
charge  of  the  city  credits  of  a  wholesale  gro- 
cery company  testified  that  .certain  entries  on 
the  books  of  the  company  were  made  under  his 
supervision,  though  not  In  his  presence.  Held, 
the  entries  were  made  In  the  regular  course  of 
business  and  were  admissible  under  section  884 
of  the  Civil  Oode  (Oen.  St  1000,  {  S979). 

[Ed.  Note.— For  other  cases,  aee  EMdenc^ 
Cent  Dig.  {  14M.] 

8.  JUEY  <^13(19)~BlOHT  TO  JUBT— TKAIt- 

EQTTITABLB  ACTION. 
Under  the  facts  stated  in  the  opinion,  the 
cause  was  an  equitable  one,  and  neither  party 
was  entitled  to  a  Jury. 

[Ed.  Note.— For  otiier  cases,  see  Jury,  Gent 
Dig.  IS  61,  64.] 

Appeal  from  District  Court,  Wyandotte 
Goun^. 

Action  by  W.  H.  Robertson  against  M.  3. 
Robertson,  with  garnishment  against  the 
American  Insurance  Company,  which  im- 
pleaded the  Rldenour-Baker  Grocery  Com- 
pany.   Judgment  for  the  Bldenour-Baker 


Grocery  Company,  and  W.  H.  Robertson  and 
M.  J.  Bobertaon  appeal.  Affirmed. 

D.  J.  Maher,  of  Kansas  City,  Kan.,  f6r  ap- 
pellants. L.  C.  True,  of  Kansas  01^,  Ean. 
and  Stubbs  A  Stid)b8  and  0.  A.  Capron,  all  of 
Kansas  CSty,  Mo.,  for  appellee. 

PORTER,  J.  In  June,  1913,  M.  J.  Bobert- 
son  was  engaged  In  the  retail  grocery  busi- 
ness at  Kansas  City,  and  held  a  policy  In  the 
American  Insurance  Company  covering  loss 
to  the  amount  of  (1,200  on  his  stock  and 
fixtures,  which  were  destroyed  by  fire  on  the 
night  of  June  10th,  The  Insurance  policy 
was  destroyed  In  the  same  flre.  Bobertsoi. 
was  indebted  to  tiie  Rldenour-Baker  Grocery 
Company  of  Kansas  City,  Mo.,  something  iu 
excess  of  $1,400  for  merchandise.  On  the 
day  following  the  flre  an  agent  of  the  gro- 
cery company  asked  him  to  assign  his  Insur- 
ance to  the  company  toward  payment  of  the 
account,  and  he  agreed  to  do  so.  Together 
th€!y  went  to  the  local  agent  of  the  Insurance 
company,  stated  their  desires,  and  Robertson 
thereupon  executed  and  delivered  to  the 
agent  of  the  grocery  company  the  following 
order: 

"Kansas  CHty,  Kansas,  Felix  Ful- 

ton, Agent  American  Insurance  Company,  Kan- 
sas City,  Kansas:  The  payment  of  loss  under 
fire  poli^  No.  42,560,  American,  you  will  please 
pay  to  Rldenour-Baker  Grocery  Company,  and 
I  will  indorse  draft  to  them  when  same  is  re- 
ceived by  yon.  M.  J.  Robertson." 

The  grocery  company  Immediately  notified 
the  Insurance  company  of  the  assignment  and 
took  up  the  adjustment  al  the  loss,  finally 
agreelns  to  aec^t  $1,000  In  fall  payment  of 
the  loss.  Eleven  months  after  the  fire,  and 
after  the  grocery  company  had  agreed  upon 
a  settlement,  but  before  the  insurance  had 
been  paid,  H.  Robertson,  father  of  the 
insured,  began  a  sidt  In  the  district  court 
against  his  son  on  some  claim  of  a  cause  of 
action,  and  caused  a  garnishee  summons  to 
be  served  upon  tiie  Insuranoe  company.  M. 
J.  Robertson,  though  served  with  a  summons, 
made  no  defense  to  the  action,  and  a  Judg- 
ment was  entered  In  the  father's  fitvor  for 
the  amount  claimed.  The  insnrance  com- 
pany answered,  denying  that  tt  owed  any- 
thing to  M.  J.  Robertson,  Uleglng  tiiat  he 
failed  to  make  proofs  of  loss  under  ttie  poli- 
cy, and  also  set  up  the  assignment  of  the  in- 
surance to  the  grocery  company,  the  adjust- 
ment and  agreement  under  the  assignment 
by  which  the  insurance  was  to  be  paid  to  the 
grocery  company,  and  asked  permlsaion  to 
pay  the  $1,000  Into  the  hands  of  the  d^k 
of  the  court  The  request  was  granted,  the 
money  wais  deposited  in  court,  and  the  gro- 
cery company  and  the  two  Robertsons  set  up 
by  appropriate  pleadings  theSr  claims  to  the 
fund.  M.  J.  Robertson  filed  an  answer  not 
contesting  the  claims  of  his  Either,  but  as- 
serting in  general  terms  that  the  assign- 
ment was  "Illegal,  fraudulent,  and  void." 
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On  the  trial  the  district  court  found  In  faror 
of  the  grocery  company,  and  ordered  the 
fond  paid  to  It.  W.  H.  Bobertson  and  M.  J. 
Bobertson  appeal  from  the  Judgment. 

[1]  1-  -A.  nnmber  of  trivial  objectlona  are 
urged  In  support  of  the  contrition  that  It 
was  error  to  admit  In  evidence  the  assign- 
ment of  ttie  Insnranoe.  It  Is  said  It  was  not 
directed  to  the  Insurance  company,  but  to  its 
local  agent;  It  Is  said  he  was  the  agent  of 
the  insured.  Bat  he  was  likewise  the  agent 
of  the  Insurer,  and  no  reason  la  suggested 
why  he  could  not  In  snch  a  matter  repre- 
sent both  Insured  and  Insurer.  However,  it 
was  not  ^sential  that  the  order  be  directed 
to  the  insurance  company,  and  the  Insured 
was  there  to  r^resent  himself  and  needed 
the  services  of  no  agent  We  think  there 
can  be  no  question  but  that  the  Instrument 
was  admissible  in  evidence  and  that  it 
amounts  to  an  equitable  assignment  of  what- 
ever claim  the  assignor  had  agalaat  the  in- 
surance company  upon  the  policy  mentioned 
therein.  There  Is  no  merit  In  the  contention 
that  the  assignment  was  without  considers- 
tloo.  It  was  glv^  to  secure  a  pre-existing 
indebtedness  of  the  assignor.  McCubbln  v. 
City  of  Atchison,  12  Kan.  166.  In  James 
Clark  &  Co.  v.  Wias  &  Ballard,  84  Kan.  663, 
665,  9  Pac.  281,  it  was  held  that: 

"A  debt  due  for  goods  sold  and  deUvsred,  and 
resting  tor  evidence  on  a  book  account,  may  be 
assigned,  and  such  assignment  b  valid  if  made 
1^  mere  delivery." 

And  any  ch<me  in  action  may  be  aasigoed; 
no  particular  form  of  words  or  of  instrnment 
being  necaa8ai7< 

"Any  language  or  act  widA  makes  an  appro- 
priation of  a  fund  amounts  to  an  equitable  as- 
signment of  that  fund."  2  A.  &  B.  Encyc.  K 
1^. 

"It  may  be  in  the  form  of  an  order  on  the  debt- 
«  or  holder  of  the  fund  assigned  to  pay  the  debt 
or  fond  to  another  persoo."  4  Oge.  «a. 


As  ai^lied  to  orders  for  the  payment  of 
money  doe  on  an  insurance  policy,  see  Sprat- 
ley  r.  Hartford  Ins.  Co..  1  DUL  892.  22  Fed. 
Cas.  973. 

[2]  2.  There  was  abondant  evidence  to 
show  the  correctness  of  the  acconnt  of  Rid- 
enour-Baker  Company.  It  is  useless  to  con- 
tend that  there  was  pr^udiclal  error  In  ad- 
mitting In  evidence  statements  of  a  witness 
who  testified  that  be  was  in  charge  of  the 
dty  credits  of  the  grocery  company,  and  that 
the  entries,  though  not  made  in  his  presoice, 
were  made  under  his  supervision.  They 
were  entries  made  In  the  regular  course  of 
business,  and  were  admissible  under  the  rule 
of  section  384  of  the  Code  (Gen.  St.  1909, 
9  6979).  CockrlU  v.  BaUway  Co.,  90  Kan. 
650, 136  Pac.  322;  Bicholstm  v.  Ferguson,  87 
Kan.  411.  124  Pac.  860,  40  U  R.  A.  (N.  S.) 
855. 

"The  modem  notion  of  the  admisribility  of 
evidence  is  that  it  is  more  important  to  ^t  the 
truth  than  to  quibble  over  Impractical  distiDO 
tions  between  facta  and  condunona"  Bank  v. 
Robinson.  98  Kan.  464,  144  Psc.  1019,  ayl.  2,  4 
Ann.  Cas.  m&D.  286. 

[S]  8.  The  eauae  btfng  one  In  the  nature  of 
a  bill  of  interpleader,  the  whola  oontroversy 
was  equitable  in  Charactw,  and  not  one  in 
which  either  par^  was  entitled  to  a  Jnry. 
Moreover,  upon  fb»  undlq>uted  &cts  In  the 
case,  the  plaintiff  was  not  entitled  to  recov- 
er; and  if  It  had  beoi  a  Jury  caa^  the  court 
might  properly  have  directed  a  verdict  tor 
the  grocery  company.  It  should  be  stated 
that,  although  there  was  no  evidence  that  the 
loss  under  the  policy  exceeded  fl,000,  the 
grocery  company  offered  and  was  permitted 
by  the  court  to  credit  the  acconnt  of  Robert- 
son with  the  full  amotint  of  the  policy. 

Tba  Judgment  is  affirmed.  All  the  Joatloei 
cmcnnlnit 


Digitized  by  Google 


IK  BB  WELLS 


667 


In  re  WISLLS.   (Cr.  2080.) 

iSupreoie  Court  of  California.   March  1,  1917. 
Beb«ariii«  Denied  March  29. 1917.) 

L.  COTTBTB  «S>212  —  CONSIirmOHAZi  Pboti- 

SIGNS— Tkanbfeb  or  "Cause." 
Conat.  art      i  2,  giving  Supreme  Court  in 
>ank  power  to  rehear  any  "caaae*'  dedded  in  de- 
urtment,  has  alwara  been  underatood  as  apply- 
ng  to  any  matter  regardleaa  of  its  character. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
ES  511.  613-516. 

For  other  definitions,  see  Words  and  Phrases, 
I^Bt  and  Second  Series,  Cause.] 

;  COTTBTS  ®=3485  —  CONSTITTTTIONAL  PrOTI- 

siONs  —  Tbansfeb  of  "Caubb"  — CoNBxauo- 

TION. 

Const  art  8,  i  4.  amended  in  1904,  anthor- 
rfng  Supreme  Court  to  transfer  any  "cause" 
o  or  from  the  District  Court  of  Appeal,  must 
«  construed  in  same  manner  as  Const  1379, 
iving  power  to  rehear  department  "causes"; 
«nce  the  -word  "caase"  applies  to  all  matters 
f  whatever  nature. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
)ig.  13  1292-1298.] 

.  CousTs  *=»4S5— Rbvocation  or  Admission 
TO  Practice  —  Jubisdiction  —  Tbansfeb  or 
"Cause." 

A  decision  by  the  District  Court  of  Appeal 
poo  application  to  revoke  admiasion  of  attorney 
»  practice,  on  account  of  fraud,  is  a  transfer- 
ble  "cause"  under  Conat.  art.  6,  i  4,  amended  in 
904,  giving  Snpreme  Court  power  to  transfer 
ny  "cause**  to  or  from  District  Court  of  Ap* 
eaL 

tEd.  Note.— For  otiher  cases,  see  Courts,  Cent 
I.  8§  1292-1298.] 

.  ArroBNET  AND  OuENT  ^4— Adiobsion  to 

PBACTICT—QUAUnCATIORS. 

In  view  of  Code  Civ.  Proc  |  287.  mbd.  6, 
mended  in  1911  <St  1911,  p.  848),  providing 
Isbarment  for  "any  act  inv<Mving  moral  tnrpi- 
ide,"  etc.,  whether  or  not  connected  with  le^al 
ractice,  an  attomey'a  application  for  admission 
>  practice  may  be  rejected  for  want  of  good 
toral  character,  although  not  sufficient  for  dis- 
arm ent 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
dient.  Cent  Dig.  S8  4-0.] 

.  Attobnbt  and  Guxnt  9»10— Advibsion 

TO  PBAOnOB— BUBDEN  or  PBOOF. 

The  reqairement  that  an  attorney  applying 
rr  admission  on  certificate  from  another  state, 
lall  produce  "satisfactory  evidence  of  good 
loral  character"  places  the  burden  on  him  of 
roving  this. 

[Ed.  Note.— For  other  caseSt  see  Attorney  and 
lUent.  Gent  Dig.  {  14.] 

.  ArroBNET  AND  CLIENT  ^^(1)  —  DlBBAB- 
HENT  PbOCEEDXHOB— BUBDEN  OF  PbOOF, 

In  disbarment  proceedings  the  burden  is  on 
le  accoser  to  prove  the  moral  turpitude  nccc»- 
UT  under  Code  Civ.  Proa  |  287,  -anbd.  5, 
mended  in  1911  (St  1011.  p.  848). 
J^.  Note.— For  otlier  casea,  see  Attomsr  and 
IHent,  Gent  Dig.  {  74.] 

,  Attobnet  and  Client  «=3lO— Adubsion 

TO  PKACnOE~-E?VIDEncE. 

Upon  an  attorney's  application  to  practice 
a  certificate  from  another  state,  his  graetal 
liaracter  as  well  as  particular  acts  may  be  in- 
uired  into,  and  any  evidence  may  be  received 
bowing  his  character  for  Int^rrit^  and  general 
lorality. 

[Ed.  Note^-~For  other  casea,  see  Attomo'  and 
lient.  Cent  Dig,  1 14.] 


8.  AiToEiraT  AND  Client  4e»10  —  Adiosbioit 
TO  PBAonoe— Subsequent  Inquibt. 

Where  attorney  was  admitted  to  practice  on 
certificate  and  later  inquiry  snggested  fraud  In 
concealing  his  diaraeter,  an  tnvestiffaticai  there- 
of is  not  a  disbarment  proceeding,  but  subject 
to  the  same  broad  inquiry  toto  character  as  his 
original  application,  and  Is  not  limited  to  acts 
oocnrring  since  passage  the  1^11  amendment 
(St  1911,  p.  845)  of  Code  Civ.  Proc.  I  287,  al- 
lowing disbarment  for  any  moral  turpitude,  wnch 
rule  not  existing  theretofore. 

[EJd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  14.] 

9.  Attobnet  and  Client  «»4— Admission  to 
Pbaotice— "Good  Moral  Chabaoteb." 

An  attorney  who  obtained  a  loan  by  conceal- 
ing material  facts,  and  who,  in  asBisting  anoth- 
er attorney  before  admission,  advised  witnesses 
to  evade  giving  honest  anawers,  is  not  one  pos- 
sessing "good  moral  eharaetar,'*  "rmrttirr  for 
admiasitm  to  practice. 

^  [Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  SS  4-9. 

For  other  definitions,  see  Words  and  Pbrasee, 
First  and  Second  Series,  Good  Moral  Gharac- 

ter.] 

10.  Attornst  and  Client  «s»52— Admission 

to  PBAOn<»~SUBSBQUBHT  INQUIRT— PlEAD- 
JSQ. 

In  a  subsequent  inquiry  into  character  of  an 
attorney,  where  fraud  is  daimed  in  his  applica- 
tion for  admission  to  practice,  the  form  of  the 
ideadings  is  not  material,  and  any  relevant  itata 
may  be  inquired  into. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  88  69,  70.] 

11.  Attobnet  and  Client  an  1  ApmaaiON 
to  Pbacticb— "Good  Mobal  Characteb." 

Where  an  attorney,  after  twice  withdrawing 
his  application  for  admission  to  practice,  in  one 
district  when  confronted  with  charges  against 
his  character,  secured  a  certificate  in  another 
state  and  applied  for  admission  thereon  in  an- 
other district,  etmceallng  his  former  appUca- 
tiouB.  he  committed  a  fraud  upon  the  ooort  and 
afforded  additional  proof  that  lie  did  not  possess 
the  "good  moral  character"  required  fw  admis- 
sion. 

[Ed.  Note.— For  other  cases,  see  AttomeF  and 
OUent  Gent  Dig.  t|  4-9.] 

12.  Oovm  «=»488(^BiT00ATi0N  or  Asvn- 
BI09  TO  FucmoK— Tkansrb  or  CAmac. 

Since  ttie  law  haa  placed  upon  the  District 
Court  of  Appeal  the  duty  to  investigate  applica- 
tions for  admission  to  practice,  uie  Supreme 
Court  on  transfer  of  the  cue  will  not  emiduot 
the  investigation,  but  will  ratransfor  tlw  mattar. 

[Ed.  Note.— For  other  caaea,  aaa  OonrtL  Out 
Dig.  81  1822,  1323.] 

Angellotti.  G.  J.,  dissenting. 

In  Bank.  Petition  by  the  Guumittee  of 
the  Orange  County  Bar  Association  to  set 
aside  and  racate  an  order  of  tlie  District 
Court  of  Appeal  of  the  Third  Dtetrtct  ad- 
mitting T.  Al(Hizo  Wells  to  practice  law. 
Petition  dlamissed,  and  npcKi  petltloner*B  ap- 
plication cause  transferred  to  the  Supreme 
Court  under  Const  art  6,  8  4,  as  amended  in 
1904.  Motion  to  Btilke  out  petition  denied, 
and  danorrer  to  petitl(Hi  overruled,  and  cause 
transferred  to  District  Court  of  Appeal  of  the 
Third  District  for  further  proceedings. 

B.  £.  Eeech,  J.  G.  Burke,  S.  M.  Relnhaoa, 
L.  A.  West,  and  B.  Y.  Williams,  aU  of  Santa 
Ana  (Wm.  J.  Hunsaker,  of  Los  Angelea*  of 
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connsel),  for  peUtlonere.  K.  N.  MUchell.  and 
W.  E.  rergnson  and  M.  0.  Atdiison,  both  of 
Los  Anseles.  for  respond^t  T.  A.  Wells,  In 
pra  per. 

SHAW,  J.  On  October  20,  1915,  T.  Alonzo 
Wells  applied  to  the  District  Coort  of  Appeal 
ot  the  Third  District  for  admission  to  prac- 
tice law,  under  section  279  of  the  Code  of 
Civil  Procedure,  and  In  support  thereof  pro- 
duced a  license  purporting  to  admit  him  to 
practice  law  In  the  state  of  Nevada,  issued 
to  him  by  the  Supreme  Court  of  that  state  In 
October,  1915.  and  procured  one  H.  N.  Mitch- 
ell, an  attorney  at  law  regularly  admitted  to 
practice  In  this  state,  to  vouch  for  the  good 
moral  character  of  said  Wells,  and  to  move 
said  court  that  hts  said  applicatlcm  be  grant- 
ed, nierenpott  said  District  Court  granted 
the  anillcation  and  nude  an  order  admitting 
said  T.  Alonzo  Wells  to  practice  law  in  the 
courts  of  this  state. 

Thereafter,  on  December  8, 1915,  Ave  attor- 
neys, members  of  tlie  bar  aasodatlwi  of 
Orange  county  and  cmistltatlng  a  committee 
aKWlnted  by  said  association  to  act  In  that 
behalf,  filed  In  said  district  court  a  petition 
to  set  aside  and  vacate  ttie  aforesaid  ordtf 
admitting  said  Wells  to  practice.  The  basts 
of  this  petition.  In  brief,  was  that  said  Wells 
wu  not  a  person  ot  good  moral  (Character, 
as  rcipreBeDted  to  said  court  upon  his  admis- 
sion, but  was  an  untruBtwwtby  persim  who 
had  cttmnltted  aereral  acts  of  cturuptlon, 
fraud,  and  bad  fUtta.  particularly  set  ft>rth, 
which  showed  blm  to  be  unfit  for  admission 
as  an  attorney,  that  he  bad  twice  applied  for 
admlsidon  as  an  attorney  to  the  District 
Court  of  Ai^eal  of  tibe  Second  District  In 
whidi  he  resided,  upon  ^amlnatlm  under 
sections  276  and  277,  InclnsiTe^  of  tlie  Code 
of  Civil  Procedure,  and  on  each  occasion  he 
bad  withdrawn  hia  application  for  fdsilflslon 
because  of  similar  objectiona  to  Ms  moral 
character,  made  on  behalf  of  said  bar  assocla- 
tiw  to  said  court,  Uiat  to  avoid  these  objec- 
tions, he  thereafter.  In  May,  1^,  wait  to 
the  state  of  Nevada,  where  be  was  not  known, 
and  there  procured  a  license  to  practice  law 
in  that  states  lliat  he  procured  the  same  with 
the  intentlott  of  using  it  as  a  means  of  obtain- 
ing admlsiloik  to  practice  law  in  Oallf  omla, 
that  to  carry  oat  anch  Intent  he  apiAled  to 
the  District  Court  of  Appeal  of  the  Third 
District  for  admission,  that  the  Judges  of 
said  court  bad  no  knowledge  of  bis  previous 
applications  to  the  Second  District  Court  of 
Appeal,  nor  of  bis  said  bad  <^aracter  or 
fraudulent  purpose,  that  said  Wells,  taking 
advantage  of  the  Ignorance  of  the  justices 
of  said  court  as  to  said  facts,  fraudulently 
concealed  the  same  and  did  not  Inform  said 
court  thereof,  but,  as  above  stated,  procured 
said  Mitchell  to  represent  to  said  court  that 
be  was  a  person  of  good  moral  character, 
and  that  by  means  of  said  fraudulent  con- 
cealment and  practices  the  said  court  was 


misled,  and  by  reason  thereof  made  the  or* 
der  admitting  htm  to  practice. 

Upon  the  filing  of  this  petition  Wells  was 
dted  to  appear  and  show  cause  why  the 
order  admitting  him  to  practice  should  not 
be  revoked.  He  ai^ieared  and  demurred  to 
the  petition,  and  also  moved  to  strike  out  all 
the  allegations  thereof,  on  the  ground  that 
It  does  not  state  facts  snfiSdent  to  authorize 
any  relief  or  action  by  the  court,  and  that 
the  matterb  alleged  were  Irrelevant  and  im- 
material. The  District  Court  of  Appeal  sus- 
tained both  the  demurrer  and  the  moticm. 
and  thereupon  dismissed  the  petition.  With- 
in 60  days  thereafter,  this  conit  granted  the 
application  of  said  petitioners  to  have  said 
cause  heard  and  determined  before  It  and 
made  Its  order  to  this  effect 

When  the  matter  came  up  tor  hearing  tn 
this  court,  the  respondent.  Wells,  moved  to 
dismiss  the  proceedings  on  the  ground  that 
the  decision  and  order  of  the  District  Court 
of  Appeal  sustaining  the  demurrw  and  dis- 
missing the  petition  Is  final,  and  that  this 
court  has  no  Jurisdiction  or  power.  In  sxich  a 
case,  to  order  a  rehearing  before  it,  or 
to  take  jurisdlctltHi  of  such  a  matter  for 
further  hearing  and  decision.  The  con- 
sideration of  this  question  requires  a  deter- 
mination of  the  meaning  and  effect  of  the 
following  clause  of  sectton  4  of  article  6  o€ 
the  Constltutlcm,  as  amended  in  1904,  creat- 
ing District  Courts  of  Appeal : 

"The  Supreme  Court  shall  have  power  to  order 
any  cause  pending  before  the  Snpreme  Coort  to 
be  heard  and  detra-mined  by  a  District  Ooort  of 
Appeal,  and  to  oxier  any  cause  panding  before 
a  District  Coart  of  Appeal  to  be  heard  and  de- 
termined by  the  Snprune  Court.  The  order 
last  mentioned  may  be  made  before  judgment  has 
been  pronoonced  by  a  District  Court  of  Appeal, 
or  within  thirty  days  after  Bach  judgment  ■hall 
Iiave  become  final  tfaerein.  The  judcments  of  the 
IHstrict  Courts  of  Appeal  shall  become  final 
therein  opoa  the  expiration  of  thirty  days  after 
the  same  uiall  have  been  pronounced.*' 

The  particular  danae  Involved  here  la  that 
which  gives  the  Supreme  Court  power  '%o 
order  any  cause  pending  before  a  District 
Court  of  Appeal  to  be  heard  and  determined 
by  the  Supreme  Court."  The  contention  H 
that  the  matter  before  the  district  court  was 
not  a  "cause"  within  the  meaning  of  tbat 
word  as  used  in  the  abore-qnoted  clause  of 
the  section. 

[1]  The  purpose  Intended  to  be  secured  by 
this  clause,  particularly  the  part  thereof  now 
under  consideration,  may  best  be  ascertain- 
ed by  considering  the  history  of  the  develop- 
ment of  the  judicial  system  ot  this  statei. 
The  present  Constitution  was  ad(q;>ted  in 
1879.  Prior  thereto  the  Supreme  Court  oon- 
slBted  of  five  Justices.  The  accumulaticm  of 
business  had  demonstrated  that  tlie  ooait 
was  unable  to  dispose  of  the  Increasing  busi- 
ness which  came  to  It  It  was  necessary, 
therefore,  to  create  a  court  with  greater  ca- 
pacity for  the  dlqiatch  of  bosibess.  With 
tbat  object  in  view  a  court  at  aevtn  JusUces 
was  constituted,  and,  £6r  tortber  eflldency. 
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It  wfts  divided  lato  two  dqMUtmentfl  oompos- 
•d  of  tbree  Jastlces,  and  proTfidoii  made  tbat 
each  department  sbonld  have  power  to  bear 
and  determine  canees  coming  befinre  the 
coart  It  was  foreseen,  Junrerer,  that  dlf- 
ferences  would  arise  between  the  depart- 
ments which,  unless  controlled,  would  result 
In  two  syst^s  of  law  on  some  subjects,  one 
followed  by  one  department  and  another  by 
the  other  departmait.  To  pnerent  tills  It 
was  provided  that  where  a  cause  had  been 
dedded  In  a  department  a  rehearing  might 
be  ord»«d  before  the  whole  eonrt  The 
clause  providing  for  this  reads  In  part  as 
follows: 

"Where  a  caose  has  been  allotted  to  one  of 
the  departments,  and  a  Judgment  pnHUHineed 
thereon,  the  order  must  be  made  wnhin  thirty 
days  after  such  judgmeDt,  and  concurred  in  by 
two  associate  justices,  and  if  so  made  it  shaU 
have  the  ^ect  to  vacate  and  art  aside  the  Judg- 
ment" Article  6. 12. 

This  provision  has  always  been  understood 
to  iu>ply  to  all  eases,  matters,  and  proceed- 
ings of  ttvery  desoiption.  It  has  been  the 
unvarying  custom  of  the  court  In  bank  to  en- 
tertain an  application  for  rehearing  of  any 
mAtter  decided  In  d^artment,  regardlesB  of 
Its  nature  or  diaracter^  The  rule  has  been 
nivlled  In  original  proceedings  of  all  kinds, 
in  motions  to  dismiss  appeals  and  other  mat- 
ters, as  well  as  in  ordinary  cases  on  appeal. 
ThB  word  "caose,**  in  the  danse  above  quot- 
ed, was  understood  to  be  broad  enough  to 
Include  evoythlDg  ttiat  could  possibly  oome 
before  tbe  dcipartment  for  decision. 

In  1908  the  Judicial  bnsineas  of  tbo  state 
had  again  Increased  to  sndb  an  oztest  that 
the  Supreme  Court  and  its  d^rtmrats  were 
unaUe  to  keep  abreast  with  the  work.  This 
omditlon  demanded  a  remedy  and  the  Legis- 
lature set  about  the  task  of  devising  some 
meUiod  whwehy  the  capacity  of  the  higher 
courts  to  dispatch  business  could  be  Increas- 
ed. To  this  end  the  present  system  was 
adopted.  The  Supreme  Court  was  oonttam- 
ed  with  the  same  powers  and  d^iurtments  as 
before  with  the  exception,  of  some  minor 
changes  In  Its  appelate  Jurisdiction,  Three 
District  Courts  of  Appeal  were  created,  ea^ 
consisting  of  three  Jnstloes.  These  courts 
were  given  Jnrlsdlctloa  of  appeals  in  certain 
cases.  It  was  hoped  that  the  division  of 
Jurisdiction  would  equalise  the  labors  of 
the  three  District  Courts  of  Appeal  and  the 
Supreme  Court  It  was  seen,  however,  that 
the  dlvisicHi  mi^t  prove  to  be  unequal.  To 
remedy  this  the  Supreme  Court  was  given 
power  to  transfer  at  will  from-any  one  of  the 
courts  to  another,  before  hearing  or  decision, 

80  as  to  apportion  with  fairness  the  burden 
ct  the  work.  Keech  r.  Jc^lln,  167  Gal.  6, 
106  Pac.  22^;  People  t.  Davis,  147  Cat  848, 

81  Poc.  718.  A^dn  It  was  foreseen  that  In 
the  Dlstrlet  Oonrts  of  Appeal  dlfterent  cm- 
duslons  would  probably  be  reached  and  that 
dUTerent  systems  of  lav  might  thereby  grad- 
nany  become  prevalent  in  the  respective  dis- 
tricts. In  Femie  v.  Davla,  supra,  after  stat- 


ing mat  the  power  of  transfer  before  ded- 
alon  was  ^ven  to  enable  the  Supreme  Court 
to  distribute  flieret^  the  work  among  the 
several  courts  so  as  to  keep  them  all  busy 
and  thereby  "secure  a  speedy  disposltton  of 
pending  cases,"  the  oonrt^  Obviously  rtfeiv 
ring  to  the  power  of  transfor  after  a  decision 
by  the  District  Court,  said  that  Its  puipoae 
was  "to  secure  harmony  and  uniformity  in 
the  deddons,  their  conformity  to  the  settled 
rules  and  prindiAes  of  law,  a  uniform  rule  of 
declsl(»i  throughout  the  state,  a  correct  and 
uniform  construction  of  the  Constltutlfm, 
statutes,  and  dmrters,  and.  In  smne  Instances, 
a  final  decision  by  the  court  of  last  resort 
of  some  doubtful  or  disputed  question  of 
law.** 

The  provision  framed  to  aeoompUsh 
these  ohjeets  Is  slmUar  to  mat  in  force  r»- 
specUng  department  decMons  in  the  Supreme 
Court  The  Supreme  Court  was  given  power 
in  any  matter  decided  by  the  District  Court 
of  Appeal  to  vacate  the  decision  and  order 
It  transfozred  to  its  own  caloidar  fbr  rehear- 
ing and  dedidoQ.  To  describe  the  dedslmu . 
subject  to  this  power  the  word  "cause"  was 
selected.  This  was  the  word  med  In  llie 
clause  of  section  2  giving  similar  power  om 
the  department  decisions,  whidi  in  that 
clause,  as  we  have  said,  has  been  understood 
.to  apply  to  every  mattmr  that  could  be  de- 
cided by  a  departmoit  fRw  familiar  rule  of 
ciniBtnutlon  requires  that  It  be  given  a  stai- 
larly  broad  meaning  In  the  new  provtettm, 
and  to  Indude  every  matter  decided  by  a 
District  Oourt  of  Appeal  and  operating  as  a 
final  decision  or  dl^osltlon  thereof  la  that 
court  It  is  dear,  therefore,  that  tb»  power 
to  tranate  causes  from  the  Dlstxlot  Court  of 
Appeal  to  tho  Supreme  Court,  eltber  before 
or  after  Judgment  In  the  District  Court  ot 
Appeal,  was  intended  to  have  this  aU-«n- 
bradng  aiq;>llcation. 

[S]  We  see  no  reason  to  doubt  that  a  de- 
cision made  by  the  District  Court  of  Appeal 
upon  an  application  to  revolu  an  order  ad- 
mitting a  person  to  practice  law  <m  the 
ground  that  the  original  order  was  fraudu- 
lently procured  comes  within  the  purview  of 
this  powcff  of  transfv,  Sudi  a  decision  may 
determine  important  rights  of  the  parties  in 
the  particular  case,  and  may  also  establish 
important  principles  and  rules  of  law  and 
practice  applicable  generally.  The  same  ne- 
cessltT  Uiat  fbB  law  of  the  state  should  be 
harmtmloua  and  uniform  ei^lsts  with  respect 
to  such  matters  as  with  regard  to  any  other 
brand!  ot  the  law.  Our  amduslon  Is  tbat 
a  matter  of  tibls  diaractor  may  be  transform 
red  from  the  XHstrict  Court  of  Ai^al  to  Qie 
Supreme  Court  In  tb»  exercise  of  this  power 
by  the  latter. 

The  respondent  cites,  as  holding  to  the  con- 
trary, the  dedslon  In  Bz  parte  Zany,  164 
Gal.  724,  ISO  Pa&  710,  that  this  clause  of  sec- 
tion 4  Is  not  arollcuHe  to  habeas  corpus  pro- 
ceedlngs.  That  decision  was  based  upon  the 
peculiar  nature  and  effect  of  the  writ  of  ha- 
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beas  connu,  the  fact  that  a  Judgment  in  such 
cases  had  never  In  the  history  of  the  atate 
been  made  subject  to  review,  that  It  was  not 
a  bar  where  a  prisoner  was  remanded  to  cus- 
tody, but  that  he  could  Immediately,  without 
waiting  60  days,  apply  to  the  Snpreme  Court 
tot  a  new  writ  and  bare  his  petition  tried 
de  novo,  that  no  power  of  transfer  or  review 
wua  given  after  a  discbarge  on  habeas  cor- 
pna  on  a  wilt  Issued  by  a  single  Justice  of 
the  District  Court  or  by  a  Justice  of  the 
81^tTeme  Court,  and  that  no  provision  what- 
ever was  made  by  the  clause  for  the  custody 
of  the  prisoner  during  the  60-day  interval; 
from  all  of  which  clrcumstanoes  It  was  con- 
cluded that  it  could  not  have  been  Int^ded 
to  extraid  the  power  to  such  cases.  None  of 
the  reasons  given  applies  to  cases  of  any 
other  kind.  The  Zany  Case  is  not  analogous 
to  the  present  case.  The  decision  of  the 
District  Court  In  this  case,  tf  not  vacated  by 
this  means,  will  be  ctmcluslTe  ot  the  rights 
ot  the  parties.  It  Is  not  necessary  and  we  do 
not  deem  it  expedient  to  extend  the  rule  of 
the  Zany  Case  and  make  It  aK>llcaUe  to 
other  cases  different  in  character  and  effect 
13ie  motion  to  dismiss  the  proceeding  is 
thwefore  denied. 

[4]  Upon  the  merits  of  the  case  the  first 
question  naturally  arising  Is  whether  or  not 
the  acts  cbarged  against  the  applicant.  Wells, 
were  sufficient  to  establish  his  lack  of  good 
moral  dttaracter.  Prior  to  the  year  1911, 
after  an  attorney  had  once  been  admitted 
to  praetln  he  could  cot  be  dlsbaired  or  sus- 
pended for  acts  Invoiiing  moral  turpitude, 
except  where  they  constituted  elements  of  a 
cilma  of  whidi  he  had  been  omvlcted,  or 
unloN  they  oonstttoted  a  violation  of  his 
oath  as  an  ati»mey  or  ot  some  doty  or  re- 
fiponslUUtir  resting  upon  him  in  bis  official 
capacity  as  an  attorn^.  Code  Ctv.  Froc.  | 
287;  In  re  Collins,  147  CaL  14,  81  Pac  220. 
In  1911  (St.  1911.  p.  848)  section  287  was 
emendeA  1^  adding  sttbdiTiston  6  tberetOk 
which  reads  as  follows: 

Tor  the  commiBsion  of  any  act  involving 
moral  turpitude,  dlsboo^y  or  corraption, 
whether  the  same  be  committed  In  the  course  <s 
his  relations  as  an  attorney  or  counselor  at  law, 
or  otherwise,  and  whetber  the  same  shall  consti- 
tute a  felony  or  misdemeanor  or  not ;  and  in  tbe 
event  that  such  act  shall  constitute  a  f^Miy  or 
misdemeanor,  conviction  thereof  *  •  •  shall 
not  be  a  condition  precedent  to  dMiarmant  or 
suqwnsitni  from  practice  therefor." 

(I<7]  It  Is  oontoided  aa  behalf  of  the  ap- 
I^lcant  that  npcn  an  attorney's  application 
for  admlBsloa  the  court  cannot  reject  him 
for  want  of  good  moral  character,  unless  it 
appears  that  he  had  been  guilty  of  acts  which 
would  be  cause  for  his  disbarment  or  suspen- 
sion. We  think  this  proposition  cannot  be 
sustained.  On  his  admission  on  certificate 
he  most  produce  '^tlsfactory  evidence  of 
good  moral  diaracter."  The  bqrden  la  on.him 
to  do  this.  In  a  proceeding  to  disbar  an  at- 
tomey  the  burden  Is  on  the  accuser  to  prove 
moral  turpitude.  The  requirement  on  his  ad- 


mission Is  to  prevent  the  accrediting  of  un- 
trustworthy persons  as  fit  to  receive  the  con- 
fidence attending  upon  tbe  rcdatim  of  att<H> 
ney  and  (dlent  The  Inquiry  may  extend  to 
his  general  diaiacter  as  well  as  to  particu- 
lar acts.  It  Is  broader  In  Its  acape  than 
tiiat  in  a  disbarment  proceeding.  The  court 
may  receive  any  evidence  which  tends  to 
show  his  diaracter  for  htmesty.  Integrity,  and 
gen«^  moraltty,  and  may  no  doubt  refuse 
admission  upon  proote  that  taigbt  not  estab- 
lish his  guilt  of  any  of  tlu  acts  declared  to 
be  causes  for  disbarment 

[I]  Tbe  fact  that  the  order  admitting  Wells 
to  practice  has  already  been  made  does  not 
convert  this  Into  a  proceeding  in  disbarment 
The  charge  is  that  he  obtained  that  order  by 
means  of  a  fraudulent  concealment  of  his 
real  character.  The  allegations  as  to  his 
character  are  necessary  In  order  to  show 
that  If  there  shall  be  a  bona  fide  Inquiry  re- 
garding It,  the  court  would  be  authorized  to 
reject  him  because  of  tito  facts  alleged.  If 
the  court  should  ctmclude  that  the  fraudu- 
lent means  were  sufficiently  established  to 
Justify  a  revocation  of  the  order,  it  would 
then  be  Its  duty  to  Inquire  again  into  hla 
moral  diaracter,  and  that  Inquiry  would  have 
the  same  scope  and  be  subject  to  the  same 
rules  as  if  it  had  heoi  made  upon  his  orig- 
inal aivUcatlon.  From  tids  It  would  fol- 
low that  the  court  would  not  be  confined  to 
acts  whidi  have  occarred  since  the  enactm»t 
of  the  aforesaid  amraidment  ot  1911  to  sec- 
tion 2B7,  hot  may  consider  any  acts  or  «m- 
duct  occurring  at  any  time,  provided  they 
have  a  legal  tudencr  to  prove  his  present 
character. 

[•,11]  We  now  come  to  the  consideration 
ot  the  snffldency  of  the  allegatiims  relating 
to  (he  moral  character  of  the  respondent  It 
!s  alleged.  In  effect,  thoui^  not  in  fb»  best 
form  or  manner,  that  in  tbe  year  1908  he 
obtained  a  loan  ot  $550  up<m  the  security  of 
a  note  executed  by  his  wife  and  himsdf,  and 
upon  the  representation  by  him  that  his  wife 
owned  26  acres  of  land  free  and  dear  of  in- 
cumbrances, whereas  in  truth  it  was  then  In- 
cumbered by  a  homestead  declaration  duly 
made  and  recorded  by  her;  that  In  the  year 
1014,  while  acting  as  adviser  and  assistant 
to  the  attorney  for  certain  defendants  in  a 
criminal  case  In  Orange  county  superior 
court  he  advised  and  utged  certain  witness- 
es that  they  could  testify  that  they  did  not 
remember  material  facts  within  their  knowl- 
edge, without  danger  to  themselves,  and 
thereby  Induced  them  to  so  testier-  In  a 
matter  of  this  kind  the  form  of  the  aver* 
meats  relating  to  the  character  of  Uie  appli- 
cant need  not  be  dosely  scrutinized.  If  the 
case  reaches  the  stage  of  inquiry  on  that  sub- 
ject the  court  may  inquire  as  to  any  facta 
bearing  on  the  subject  which  are  hrouglit  to 
its  attention  In  any  mannw,  wheti)«  Iqr 
pleading  or  othcorwlBe,  In  addttioii  there  are^ 
tA  oouMk  tiUt  Au!(»  §3aw  ndteA  toocUng 
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the  manner  In  which  he  hu  sought  to  gain 
admlsedon,  whldi.  If  tnu^  han  a  bearing  ap- 
tm  his  diarq,cter.' 

While  tills  conduct  may  not  show  great  de- 
praTttgr  of  diancter,  we  think  It  most  be  ad- 
mitted that  It  indicates  In  the  respondent  a 
want  of  that  slnceritT  and  Integrity  which 
the  law  demands  of  those  who  are  to  be  al- 
lowed the  piivll^  of  practicing  Law.  One 
who  obtains  credit  by  concealing  material 
facta  ftom  the  creditor  and  who,  while  en- 
dcaToilng  to  praotioe  In  the  snperior  court 
hy  indirection  before  he  is  admitted  as  an 
attorney,  ttideaTCffs  to  Induoe  witnesses  to 
ankoeal  the  truth  and  to  evade  the  giving  of 
an  hxmeat  answer,  is  not  a  person  of  that 
high  character  which  the  state  intends  shall 
be  possessed  by  those  who  practice  as  attor- 
neys in  the  courts.  , 

[11]  With  regard  to  the  part  of  the  case 
vdatlng  to  tlw  fraudulent  msuis  by  which, 
as  it  Is  aUegedi  he  gained  admlsston  and 
evaded  mwtjng  the  objectloos,  little  need  be 
nid  azoept  to  atate  some  additional  &cts.  It 
appcan  that  be  did  not  cSiange  his  residence 
to  Nevada,  but  went  into  that  state  axAely 
for  the  purpose  of  there  obtaining  admission 
to  practice  and  securing  a  license  from  that 
states  Under  the  roles  of  the  Supreme  Court 
made  few  the  govwnmeot  of  tlw  District 
Goorts  of  Aiveal.  persons  who  desire  ad- 
misslim  upon  ezamlnati<Hi  must  apply  to  the 
District  Court  of  Appeal  of.  the  district  in 
which  they  reside.  Wells  reelded,  and  ap- 
parently sttU  realdes,  in  Orange  coanty» 
wbldk  la  within  the  secmid  district  The  court 
flf  tliat  district  had  made  a  rule  that  appU- 
catloBs  for  admission  up<m  examlnaticai 
should  be  filed  ten  days  before  the  date  fixed 
for  such  ezaminatloQ.  It  was  also  an  eetab- 
Ushed  practice  there  for  the  to  send  a 
copy  of  the  appliostlon  to  the  pre^oit  of 
the  bar  association  of  tlie  county  in  which 
the  applicant  resided.  Vpoa  his  two  previ- 
ous applications  tor  examination  in  that 
court  this  course  had  been  followed  and,  as 
above  stated,  upon  being  confronted  with  the 
objections  now  made,  he  h&d,  on  each  occa- 
sion, withdrawn  his  application.  It  Is  al- 
leged that  he  realised  that  he  would  be  un- 
able to  secure  admlssim  upon  examination, 
under  these  circumstances,  and  that  with  In- 
tent to  evade  the  requirements  above  men- 
tioned, to  conceal  the  existence  ot  the  ob- 
jections to  his  admission  and  then  by  indi- 
rection obtain  admission,  he  went  to  the  stato 
of  Nevada  and  secured  admission  there  in 
October,  1915.  and  tl^t  In  further  pursuit  of 
his  Intent  to  evade  our  laws  and  regnlaticms 
be  did  not  apply  to  the  second  district  court 
of  appeal  for  admission  npon  his  certiflcato 
from  Nevada,  but  presented  the  same  and 
asked  for  admissitm  In  the  Third  IMstrlct 
Court  of  Appeal,  where  the  facts  were  un- 
known to  tbe  court,  and  thereby  procured  the 


order  sought  to  be  vaoited.  If  the  allega- 
tions are  true  th^  trad  to  show  that  he  was 
conscious  of  the  fact  that  he  could  not  gain 
admission  in  any  foram  where  he  wonld  be 
met  by  evidence  regarding  his  diaracter.  and 
that  to  avoid  this  necessity  and  evade  the  ef- 
forts of  the  bar  association  to  prereAt  his  ad- 
mission he  resorted  to  the  circuitous  method 
above  detailed,  took  advantage  of  the  lade 
of  knowledge  by  the  Justices  ot  the  Third 
District  concerning  his  case,  and  thus  pro- 
cured the  order,  notwithstanding  liis  an- 
worthiness.  His  oondnct  In  this  respect  not 
only  constituted  a  fraud  upon  the  orart,  but 
it  affords  additi<mal  proof  ttiat  he  is  not  a 
fit  pa?(Hi  for  admission  to  tin  bar.  The 
courts  should  be  vigilant,  not  lax,  to  Investl- 
gato  BOdt  charges  as  an  hien  made  In  re- 
gard to  tile  (Aaraeter  t£  an  applicant  for 
admission  to  the  bar. 

[1 2]  We  do  not  think  it  avisable  to  take  up 
in  this  oonrt  Om  investigation  ot  these 
charges.  It  is  proper  to  say  that  they  are 
now  mere  aUegattons  wUdi  put  the  court 
npon  inquiry  as  to  tlie  trudi  of  the  matter. 
The  law  has  devoid  that  duty  upon  the 
District  Oonrt  of  Anteal.  The  court  Uiat 
should  conduct  tba  investlcatltm  in  this  case, 
both  as  to  the  alleged  tmoA  in  obtaining  tike 
order  and  as  to  the  good  moral  character 
of  the  applicant,  Is  the  District  Court  ct 
Appeal  of  the  TUrd  IHstrlct,  the  oonrt  whldi. 
It  Is  alleged,  waa  In^n^ly  led  to  make  tlie 
QTdst  sought  to  be  revoked. 

The  motion  to  strike  oat  the  petitlm  irde- 
nied,  and  the  demurrer  to  the  petition  Is 
overruled. 

It  is  «d«ed  that  the  matter  be  transfeiv 
red  to  the  District  Court  ot  Appeal  ot  the 
Third  District  for  farther  proceedings  In  ao- 
oordance  with  this  opinion. 

We  concur:  HEINSHAW,  J.;  LOBIOAN, 
J.;  MBLVIN,  7.;  BLOfiS,  J.;  I«AWLOB,  J. 

ANGBLLOTTI,  a  J.  I  dissent.  My  view 
Is  that  this  matter  is  not  one  as  to  wtilch 
this  court  has  the  power  of  transfer  under 
the  provisions  of  sectiwi  4  of  article  6  of  the 
Constitution,  ttiat  the  order  purporting  to 
transfer  the  same  to  this  court  after  ' deci- 
sion by  the  District  Court  of  Appml  of  the 
Third  Appellate  District  is  a  nullity,  and 
that  we  have  no  Jurisdictlou  whatever  in  the 
matter.  It  may  prc^rly  be  added  that  it 
seems  to  me  that  what  is  said  In  the  opinion 
as  to  the  meaning  of  the  word  "cause"  as 
used  In  the  provision  quoted  In  the  opinion 
Is  contrary  to  our  decision  in  the  Zany  Case, 
164  CaL  724,  130  Pac.  710,  wherein  it  was 
held  after  most  careful  oMisideratlon,  Mr. 
Justice  Shaw  alone  dissenting,  that  no  such 
power  of  transfer  exists  as  to  a  habeas  cor- 
pus proceeding.  The  opinion  herein  recog- 
nizes that  decision  as  settling  tlie  law  on  that 
questlffli. 
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WILLIAM S(»r  T.  HONBOa  (Sac.  2889.) 
(SapraoM  Ooart  of  CoUfomia.  Mardi  1,  1917.) 

1.  FjUITDtnXNT    COIfTBTANOBB    «sa61(l)  — 
PBOPEBTT  BXKUPT— SiXB. 

Civ.  Code,  $  8440,  declaring  frandaleiit  a 
transfer  of  personal  property  made  by  a  person 
liaTing  at  the  time  the  possession  when  not  ac- 
companied  by  immediate  deUvery,  but  providing 
tiiflt  aeeti(m  shall  not  wply  to  propertr  «zanpt, 
does  not  apply  to  a  sale  «  implemaitB  of  hna- 
baadry  exempt  from  execution  by  Code  Civ. 
Proc.  1  090,  flubd.  3,  and  such  sale  Is  valid  in 
view  of  CiT,  Code,  H  1140,  1141,  1721,  1739. 
which  do  not  require  immediate  ddivery. 

[EM.  Note.— For  other  caaea  see  Fraudulent 
C(HiT«yancet,  Cmt.  Dig.  1 114.] 

2.  ExnimoNS  «=>121— Pbofbstt  Sold— Nk- 

CESSITT  OF  OUIH. 
In  the  levy  on  and  sale  ofpersonal  property 
exempt  to  seller  under  Code  Civ.  PrQol  a 
claim  by  buyer,  as  provided  by  secti<m  Qw,  with- 
out a  ^Mcifie  dain  that  prt^erty  li  exempt  to 
■tfler,  la  sufficient;  exemptlcu  depending  upon 
character  of  piopoij  and  not  upon  assertion  «i 
claim. 

[EU.  Note.— For  other  ni—.  na  Bmuitloiia, 
Cent.  Dig.  {  146.] 

8.  FUUDULENT  OORTETAIfOKS  «=9l49(l)— DS- 

UTBBT— PR(ffEBTT  IN  OhASOE  OW  KEBPEB— 

"PoSSESaiON." 
A  sale  by  debtor  of  property  in  charge  of  a 
keepw  nnda  an  execution  levy  is  not  a  sale 
"made  by  a  pwsra  having  at  the  time  posses- 
sion," within  the  meaning  of  Civ.  Code,  f  8440, 
and  la  valid  without  immediate  delivery. 

[Ed.  Note.— For  other  cases,  see  Fraudulcoit 
ConT^ances,  Cent  Dig.  H  462,  46S. 

For  other  definitions,  see  Wortls  and  Phraaes, 
First  and  Second  Series,  Possession.] 

Department  1.  Ai^al  from  Sup^or 
Court,  Tolo  County ;  N.  A.  Hawkins,  Jadg& 

Action  by  George  O.  Williamson  against  J. 
W.  Honroe.  JntJgment  for  defendant,  and 
plaintur  appeals.  Transferred  from  Appelr 
late  Court  (28  OaL  App.  807,  VS2  Pac:  687). 
Bvversed. 

Williamson  &  Dlbblee  and  W.  F.  WlUiam- 
aoD,  all  of  San  Francisco  (A.  Af.  Donovan,  of 
San  Franciaco,  of  counsel),  for  appellant 
PhUip  S.  Driver,  of  Sacramento,  and  Arthur 
O.  Huston  and  Harry  L.  HuBton,  both  of 
Woodland,  for  respondent. 

SHAW,  J.  7%lB  la  an  actlMi  upon  the  of- 
ficial bond  of  J.  W.  Monroe,  sheriff  of  Yolo 
county,  against  said  sheriff  and  his  sureties, 
to  recover  damages  tor  the  alleged  conversion 
by  said  sheriff  of  certain  personal  property, 
alleged  to  be  of  the  value  of  $3,000.  The  de- 
fendants in  their  answer  denied  that  the 
plaintiff  was  the  owner  of  the  property  al- 
leged to  have  been  converted,  and  denied  tliat 
the  same  was  of  any  greater  value  than 
(742.60.  On  the  trial  the  defendants  justi- 
fied under  an  execution  Issued  upon  a  Judg- 
ment In  favor  of  A.  A,  KCerlcIey  against 
Oeorge  S.  Holmes  and  J.  Fmnesbeck,  In  vir- 
tue of  which  execution  said  sheriff  had  levied 
upon  the  property  as  the  vroperty  of  said 
Holmes  and  Fonnesbedc,  and  had  thoeafter 


BlBlPOBTffiB  (OaL 

sold  the  same,  after  due  notice,  in  the  man- 
ner required  by  law.  The  court  made  Ita 
findings  to  the  effect  that  the  ^alntiff  was 
not  the  owner  of  the  property  aforesaid,  that 
Its  value  was  only  $724.60,  and  that  the  sale 
under  said  execution  was  lawfully  and  rl^t- 
folly  made.  Thereupon  judgment  was  given 
In  favor  of  the  def^dants  fbr  their  coahL 
From  Oila  judgment  plaintiff  appeals. 

On  the  14th  of  Novonber,  1910,  the  pn^iW' 
ty  belonged  to  J.  F<Hinesbe<d[,  and  he  on  tlut 
day  sold  the  same  to  the  plaintiff  for  a  valo- 
able  consideration  and  In  good  ftdth.  It  was 
then  under  attachment  in  another  action 
against  Fmmesbeck  and  Holmaa,  and  vaa  In 
^oTge  at  a  keQ)w  named  Howe.  It  waa 
situated  oa  a  form  In  Tolo  county  ol  whidi 
said  Fonneebeck  was  In  poesesaion  under  a 
lease  for  farming  puipoaea.  Tbe  lease  wu 
originally  made  to  Fonneebwft  and  Holmes, 
but  Holmes  had  transferred  tale  interest  to 
Fonnesbeek  before  thia  aalsi  On  the  day 
aforesaid  Fonnesbedc  and  WHUftmaon  went 
together  to  the  farm  to  consummate  the  sale. 
Fonnesbeek  there  formally  turned  the  proptf- 
ty  over  to  WUllamson,  and  WllllaiDBOB  osk- 
ployed  one  Whltmarah,  who  was  living  oa  ttie 
farm,  to  remain  there  and  t&ke  cinrge  of  the 
property  fbr  1dm.  ■  A  part  ct  the  agrement 
of  sale  was  that  WUllamson  was  to  rideaoe 
the  attaduient  then  levied  on  the  property. 
He  did  BO  some  days  afterwards.  Whlt- 
marsh  remained  on  the  farm  and  looked  aftn 
the  property  for  vmUamsen  until  the  levy 
and  sale  complained  <A  FoDncAede  resided 
on  the  farm,  and  he  also  nmtined  there-mi- 
tU  a  short  time  before  the  levy  and  sale.  Th» 
execution  under  which  the  sheriff  made  the 
sale  was  levied  im  the  piroperty  In  Fetonsiy, 
1911.  The  sheriff  levied  upon  the  the<^  that 
upon  the  sale  from  Fonnesbedc  to  WUllamaon 
there  was  no  tnunedlate  delivery  nor  actual 
or  continued  change  of  possession  from  Fon- 
nesbeek to  WUllamson,  as  required  by  section 
3440  of  the  Civil  Code,  and  that,  consequent- 
ly, the  property  stUl  Trained  subject  to  ex- 
ecution against  Fmmeabecfc,  notwithstanding 
said  sale.  The  main  controversy  at  the  trial 
arose  over  the  question  whether  there  bad 
been  such  delivery  and  change  at  poasesdut. 

[1]  A  part  of  the  property,  claimed  to  be 
of  the  value  of  about  $1,000,  consisted  of  the 
farming  ntensUs,  Implements  of  husbandry, 
and  other  property  used  by  Fonnesbeek  npoo 
the  farm  aforesaid  In  his  farming  operations, 
and  was  exempt  from  exiecutlon  under  sub- 
division 8  of  8ectl<m  600  of  the  Code  of  CivD 
Procedure.  Section  3440  provides  as  follows: 

"Every  transfer  of  personal  property  •  ♦  • 
b  condoidvely  preeomed,  if  made  by  a  iieiaoii 
having  at  the  tune  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  imme- 
diate delivei?,  and  ft^owed  by  an  actual  and 
continued  change  of  possessioD  of  the  things 
trau^erred,  to  be  fraudnleiit,  and  therefore  void, 
against  those  who  are  his  creditors  while  he  re- 
mains in  poesesuon;  •  •  •  provided  further, 
that  the  proviaiona  of  thia  stetion  shall  not  ap- 
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lOy  <w  exteai  to  •  *  *  any  mIa,  tranafer  or 
assignment  of  any  property  exempt  from  exe- 
cution." 

The  plalntifF  contends  that,  ander  these 
provisions,  the  farming  utensils  and  property 
need  on  the  farm  as  above  stated  are  not 
subject  to  the  provlalons  of  the  section,  that 
a  sale  thereof  In  good  'faith,  although  not 
accompanied  by  an  Immediate  delivery  to  the 
vendee  or  followed  by  an  actual  and  contin- 
ued change  of  possession.  Is  not  fraudulent 
or  void,  as  there  declared.  We  can  see  no 
escape  from  this  conclusion.  The  language  of 
the  proviso  Is  clear.  In  the  absence  of  the 
restrictions  placed  upon  sales  of  personal 
property  by  the  opening  clause  of  the  section, 
a  valid  sale  thereof  could  be  made  which 
would  pass  the  title  vrlthout  delivery.  Civ. 
Code.  H  1140, 1141. 1721, 1739.  A  blU  of  sale 
was  duly  executed  by  Fonnesbeck  to  William- 
son on  November  14th,  and  the  title  passed  to 
Williamson  thereby,  unless  these  restrictions 
applied  to  prevent  it.  As  the  proviso  de- 
dares  that  these  restrictions  do  not  apply  to 
property  exempt  from  execution  against  the 
vendor,  it  necessarily  follows  tliat  William- 
son's title  was  perfect  to  all  the  property  of 
that  class  included  In  the  sale,  even  if  there 
was  no  Immediate  actual  delivery  or  change 
of  possession.  The  sheriff  had  no  right  to 
levy  upon  this  property,  even  if  Fonnesbecfc 
had  been  openly  in  possession  thereof  If  It 
then  belonged  to  Williamson. 

It}  At  the  time  of  the  levy  in  1911  and  at 
the  sale,  Williamson  made  a  claim  to  all  the 
property  in  the  manner  provided  la  section 
689  of  the  Code  of  Civil  Procedure,  but  nei- 
ther he  nor  Fonnesbeck  ever  made  a  specific 
claim  that  any  of  the  property  was  exempt 
from  execution  against  Fonnesbeck.  Re- 
spondents CMitend  that  the  pn^rty  was  not 
exempt  from  execution  unless  a  claim  to  that 
effect  was  made,  and  that  consequently  the 
proviso  does  not  apply  in  this  cas&  The 
statute,  however  (secUon  690,  Code  Civ. 
Proa),  declares  in  positive  terms  that  such 
pTopertar  is  exempt  from  execution.  The  ex- 
emptionJs  not  declared  to  be  conditional  up- 
on the  assertion  of  a  claim  of  exemption  by 
the  debtor.  Its  status  as  exempt  property 
comes  from  Its  character  and  use,  and  not 
frcHD  any  claim  fOr  exemption.  It  Is  true 
that  tlie  right  of  exemption  may  be  waived, 
and  that,  when  the  officer  actually  makes  a 
levy  upon  such  pr(^erty,  If  the  debtor  does 
not  claim  bis  right  within  a  reasonable ' 
time  thereafter,  the  delay  may  be  sufficient 
evidence  of  such  waiver.  Gavitt  v.  Doub, 
23  CaL  80.  But  here,  when  the  sale  was 
made  on  November  14,  1910,  the  vendee 
assumed  the  burden  of  the  attachment  lien 
then  existing,  and  immediately  discharged 
It  There  was  no  occasion  at  that  time  to 
daim  the  exemption,  and  no  person  to  whom 
such  claim  could  be  made;  No  other  execu- 


tion or  attaChmoit  was  OTitstan^g.  The 
sole  then  became  oomiOete,  there  was  no 
waiver  of  the  exemption,  the  title  vested  in 
Williamson,  and  the  ^enipt  property  was  not 
afterwards  subject  to  execution  against  Fon- 
nesbeck. 

The  dedslou  in  Barton  r.  Brovra,  68  OaL 
11,  8  Pac.  617,  was  made  prior  to  the  amend- 
ment adding  the  proviso  to  section  3440.  It 
lias  no  application  to  sales  of  exempt  proper- 
ty made  after  that  amendment  This  was 
expressly  held  by  this  court  in  considering 
and  denying  the  petition  for  rehearing  in 
Meyer  v.  Perkins,  20  CaL  App.  661,  130  Pae. 
206,  206.  In  that  case  the  District  Court  of 
Appeal  decided.  In  effect,  that  a  claim  of  ex- 
emption was  not  essential  to  the  operation 
of  the  provlsa  By  denying  a  rehearing  wltb 
the  addltjional  statement  above  mentioned 
tills  court,  in  effect,  approved  tliat  dedsitm. 

[3]  The  appellant  further  insists  that  the 
evidence,  with  respect  to  the  proper^  not 
exempt,  was  Insufflcdent  to  prove  that  there 
was  not  an  immediate  delivery  to  William- 
son, followed  by  an  ac^xial  and  continued 
change  of  possession.  With  respect  to  an 
Immediate  delivery  this  court  has  held  that 
when  there  is  an  ^ecution  levy  upon  proper- 
ty and  it  is  In  diarge  of  a  keeper,  a  sale 
made  by  the  debtor  during  such  possesslra 
of  the  keeper  is  not  a  sale  "made  by  a  vep- 
son  having  at  the  time  i^e  possession  or 
control  of  the  pr<^rty,"  within  the  meaning 
of  section  3440,  and  is  valid  without  Immedi- 
ate 'delivery.  Wllliama  v.  Borgwardt,  119 
Cal.  82,  SI  Pac.  15;  Curtner  T.  LTodon,  128 
CaL  86,  60  Paa  462. 

There  was  a  conflict  in  the  evidence  upon 
the  question  whether  Whltmarsh  or  Fonnes- 
beck was  in  possession  of  the  property  from 
the  time  of  the  release  of  the  first  attach- 
ment In  November,  1910,  until  the  execution 
levy  in  February,  1911.  Tbore  was  also  doubt 
whether  the  keeper  In  cha^  at  the  time 
of  the  sale  to  WilUamson  was  in  actual  pos- 
session and  control  of  the  property  at  that 
time  so  as  to  bring  the  case  within  the  nUe 
of  the  dedsiona  above  dted.  Under  these 
circumstances,  and  in  ^ew  of  the  fact  that 
the  case  must  be  reversed  because  of  the  fail- 
ure to  allow  the  plalntilE  damages  for  the 
part  of  the  property  exempt  from  execution, 
as  aforesaid,  we  do  not  deem  tt  advisable  to 
express  any  (pinion  concerning  the  suffldea- 
cy  of  the  evidence  with  resiMOt  to  the  re- 
maining items  of  pn^wrty.  The  case  is  some- 
what similar  to  Cahoon  v.  Marshall.  25  Cal. 
201.  Tlie  question  as  presented  by  the  rec- 
ord la  one  of  fact  for  the  trial  court  Upon 
a  new  trial  the  doubts  and  unoertftintlea  now 
^stiog  in  the  evidence  on  oae  side  or  tiw 
other  may  be  removed. 

The  Judgmeot  is  reversed. 

We  concur:  SLOSS,  J.;  LAWLOB,  J. 
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BBOWK  T.  INDUSTBTAI-  ACCIDBNT  COM- 
MISSION OF  OAUFOKNIA  «t  aL 
(S.  V.  7091.) 

(Supreme  Coart  of  Oalifornla.  Feb.  28,  1917.) 

1  MaSIKB  and  SkBTANT  «S8>S61— Wokkhkn'b 

GoMFSNBATion  Act— Status  ab  BuPLorfi. 
In  each  case,  the  questi<»i  wbeUier  a  can- 
vaaskifr  agent  or  aalesman  la  an  employs  within 
the  Workmen's  Compensation  Act  (St  1913.  p. 
279)  ia  one  of  fact,  depending  for  its  determina- 
tion solely  apon  the  particalar  circumstances 
which  tend  to  show  whether,  at  the  precise  time 
of  the  accident  for  whidi  compensation  ia 
Bought,  the  empl<ver  bad  the  power  to  ezercise 
over  the  applicant  for  compenaation  aucb  per- 
araial  contral  «a  to  attribute  to  th«  latter  the 
characteristic  of  an  employ& 
2.  Master  and  Sebvaht  «=33(2)  —  Tebus  or 

OONTBACT— GOVBBNANCT  OF  RjXATION. 
The  terms  of  a  conttaot  of  employment  do 
not  neeeasarily  deterndna  the  eziaUnc  rdetioa 
between  the  parties,  but  such  relation  may  be 
and  often  Is  governed  entlrdy  by  the  aubaegoent 
conduct  of  the  parties. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent  Dig,  {  S.] 

5.  Master  and  ^bvaht  «s»88(%  —  "InDK< 

PEHDIHT  COHTRAOTOa." 

The  teet  of  an  independent  contractor  ia 
that  he  renders  service  in  the  course  of  an  In- 
dependent employment  or  occupation,  following 
hia  employer's  desires  only  in  the  reaulta  of  the 
work,  but  not  in  tJie  meana  whereby  It  ia  to  be 
accompUahed. 

[Ed.  Note-^-For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  146. ' 

For  oUter  deflnitiona,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Independent  Oontrac- 
torj  • 

4.  MaaiBB  AHD  Sbbtaut  «=!3S67— Ihdbpend- 

XNT  CONTRAOTOB. 

The  circumstance  that  the  amount  of  com- 
missions of  an  agent  employed  to  sell  lots  was 
dependent  upon  the  number  of  lots  be  aold  in 
itself  did  not  create  the  relationsihip  of  inde- 
peadent  contractor  between  himself  and  the  par- 
ty for  whom  be  aold. 

6.  MA0TBB  AJfD  SEBTANT  «=»367— WOBXUXIf'S 
OoMPSNaATION  AcT^*'B1mPL0T4." 

Where  a  person  waa  employed  to  sell  lota 
for  a  commission  of  20  per  cent  of  the  selling 
inriea^  etc,  and  contracted  to  devote  hia  whole 
time  and  energy  to  selling  his  employer'a  lota, 
further  agreeing  not  to  aell  any  other  real  es- 
tate in  the  yicinitv  for  any  other  person  with- 
out the  employers  consent,  the  commisaioua 
earned  by  him  not  being  transferable  or  assigna- 
ble without  his  employer's  written  consent,  and 
snch  agent  was  injured  in  an  automobile  acci- 
dent while  carrying  <n  bis  mu^ojefi  buaineas, 
he  was  an  employ^  within  the  Workmen's  Com- 
pensation Act,  and  not  an  independent  contrac- 
tor. 

[Ed.  Note.-^For  other  deflnitioas,  see  Words 
and  Btirases,  First  and  Second  Sariaa,  Bn^lajft.] 

In  Bank.  Proceedings  for  compensation 
under  the  Workmen's  G(»apensattoa  Act  by 
Charles  B.  Skldmore,  opposed  by  Herbert  F. 
Brown,  the  employer.  To  review  an  award 
of  tbe  Industrial  Accident  Commission,  tbe 
employer  petitions  tor  writ  of  review.  Award 
affirmed. 

Joseph  P.  Lucey,  at  San  Frandsoo,  for  peti* 
iloner.  Christopher  M.  Bradl^.  of  San 
Francisco,  for  respondents. 


LAWLOR,  7.  Tbe  Lidiuttlal  Accident 
Commlasicm  found  that  Charles  S.  Skidmore, 
the  apiOicant,  was  Injnrea  tfy  accident  near 
CloTexdalek  CaL,  while  in  the  enqdoymut  ot 
the  petttlcmer,  Hrab^  F.  Brown.  By  tbe 
writ  ot  review  the  petltlcmer  presents  a  sin- 
gle qnestlon  for  consideration :  Are  the  facts 
found  sufficient  to  establish  between  himself 
and  the  applicant  the  rdatlonship  of  employ- 
er and  employ^?  The  details  concerning  the 
employment  are  stated  in  special  findings  of 
fact  which,  were  made  by  the  Commission  nin 
on  his  request  It  was  foniA! : 

**niat  the  drcamstanoes  surrounding  the  em- 
ployment of  applicant  at  tbe  time  of  his  injury 
were  as  follows:  That  the  applicant  had  been 
in  the  employment  of  the  defendant  for  over  two 
years  as  salesman  for  tbe  selling  of  certain  Con- 
tra Coata  real  estate  properties  owned  and 
whteh  were  being  sold  by  the  defendant  through 
agents  for  his  own  benefit ;  that  in  payment  for 
his  services  as  salesman  the  applicant  was  prom- 
ised, in  a  certain  written  contract,  a  commia- 
si«m  of  20  per  cent  of  tbe  aelling  price  of  each 
lot  sold,  thia  commission  to  be  deducted  from 
each  inatallment  due  upon  each  lot,  aspaid; 
that  the  applicant  was  further  to  retain  $20  up- 
on each  initial  payment  of  $25  up<Hi  lots  sold, 
such  moneys  to  be  used  for  traveling  and  living 
expenses,  but  to  be  accounted  for  as  a  part  of 
the  whole  commission  due  upon  such  sale;  that 
all  future  commissions  were  to  terminate,  as  to 
any  lot  upon  the  forfeiture  of  the  contract  tor 
the  purchase  of  that  lot ;  that  tbe  applicant  fur- 
thermore contracted  to  devote  his  whole  time 
and  energy  to  selling  the  lota  of  the  defendant, 
and  fnrther  agreed  not  to  aell  any  otiier  Contra 
Coata  real  estate  for  any  other  person  without 
the  consent  of  defendant,  and  for  a  violation  of 
such  provision  it  was  provided  that  the  appU* 
cant  waa  to  obtain  the  balance  of  ills  coramiaaion 
on  lota  sold  thereafter  only  when  such  lots  had 
been  fully  paid  for,  instead  of  receiving  hia  abare 
of  each  payment  as  made ;  that  It  was  further- 
more provided  in  said  contract  of  employment 
that  commissions  earned  by  the  aopUeant  wets 
not  to  be  tranaferable  or  aasignable  by  the  ap- 
plicant without  the  written  consent  of  the  de- 
fendant ;  that  tbe  defendant  exercised  dw  right 
to  designate  tbe  territory  in  which  applicant 
should  work  for  the  aale  of  defendant's  real  es- 
tate properties ;  that  defendant  supplied  appli- 
cant wiUi  circulars  and  Instructea  him  in  the 
manner  of  aelling  hia  properties,  required  appli- 
cant to  renort  aO  pn^osed  sales  and  to  receive 
hia  (defenaant's)  sanction  to  tbe  closing  of  sales 
of  defendant's  properties,  required  applicant  to 
make  sales  according  to  terms  and  conditions  de- 
scribed by  defendant  wrote  applicant  gmerai 
letters  of  instruction,  advanced  applicant  hia  ex- 
penses at  various  tunes,  but  exercised  no  far- 
ther or  direct  control  over  applicant's  time  or 
the  manner  of  doing  his  work ;  that  the  appli- 
cant waa  steadily  engaged  in  defendant's  bnai- 
nesa  for  nearly  two  years  without  selling  real 
estate  for  any  other  party  daring  that  time; 
that  tbe  defendant  had  a  large  number  of  sim- 
ilar contracts  of  other  aalesmen  with  varying 
d^reea  of  attention  paid  by  said  aalesmen  to 
the  rendering  of  aervices  unoer  snch  contracts; 
that  the  appUcant  waa  directed  by  the  defendant 
hi  May,  1914,  to  so  to  Ukiah,  CaL.  to  seU  the 
defendant's  property  at  this  place  and  was  di- 
rected by  the  dettaiaant  to  acamipanyrae  Wd- 
lock  to  ukiah  by  automobile,  said  Wellock  to 
introduce  the  applicant  and  to  aid  him  in  be- 
coming familiar  with  the  community  and  peo- 

?Ie;  that  while  on  said  trip  by  automobile  to 
rkiab  to  commepce  hia  laltars  with  aaid  Wd- 
lock,  the  applicant  waa  injured  by  tbe  wrecking 


oFoT  otber  caasa  see  saoM  toplo  and  KBY-NUUSBB  la  ell  Xer-Mumbered  Dlseats  and  loAMm 


Digitized  by 


Google 


GaU 


BBOWN  T.  INDUBTBIAI^ 


ACCIDENT  COMMISSION 


665 


ia  die  ■ntomobUe,  rec^viiw  the  Iniorlei  whidi 
form  the  bub  of  thi«  proceeding." 

The  award  of  tlie  Commlaslon  was  not 
unanlmouB.  A  dissenting  opinion  was  filed 
b7  Commissioner  PUlabnry,  from  which  we 
(tnote  the  cfmclndlng  paragraph  as  it  accu- 
rately states  the  contentions  which  the  peti- 
tioner urges  upcm  us  here : 

nrbe  present  ease  Is  fairly  typical  of  a  gen- 
eral sitoation,  namely,  that  of  real  estate  agents, 
book  i^rats,  canvasaers.  alnminom  utensil  sell- 
era,  magasine  seUers,  etc.,  or  of  other  persons 
selUng  articles  opon  commission  and  canvassing 
the  coonti?,  very  generally  confined  to  particu- 
lar fields  until  they  have  fairly  worked  out  such 
fields.  In  my  opinion  a  canvasser  selling  upon 
commissions,  going  to  work  when  be  pleases  and 
quitting  when  he  wishes  to  do  so,  reporting  in- 
frequently and  not  with  reference  to  how  he 
spends  his  time,  is  ordinarily  an  Independent 
contractor  and  n  not  so  subject  to  the  control 
of  his  principal  as  to  make  him  an  onployti 
within  Vi9  meaning  of  the  Workmen's  Oompen- 
eadon,  Insurance  and  Safety  Act." 

l\]  It  Iq  not  neoessary,  howerer,  for  na  to 
determine  the  general  proposition  whether 
all  salesmen  of  the  class  mentioned  are  em- 
S/lof^  |a  eacli  case,  the  question  la  one  of 
Act,  Vtqmiding  for  Its  determination  solely 
upon  those  particular  drcomstancea  present 
which  tend  to  show  whether,  at  the  precise 
time  of  the  accident  for  which  compensation 
la  soQi^it,  the  petitioner  bad  -the  power  to 
exercise  over  the  applicant  such  personal  con- 
trol as  to  attribute  to  him  the  crbaracterlstlc 
of  an  employ^   It  is  pointed  out  that : 

"Brown  had  made  more  than  100  contracts 
similar  to  the  one  made  with  Skidmore  with 
uents  In  different  parts  of  GaUfomia,  some  of 
tnam  giving  their  wnole  time  to  the  work  of  sell- 
ing Brown's  properties,  and  some  only  selling 
lots  occasionally,  and  others  reporting  no  sales 
whatever," 

[2]  But  these  fiicts  are  material  only  In 
throwing  light  upon  the  contractual  relatiiHUi 
comm<mly  entered  into  between  Brown  and 
the  salesmen  employed  by  bim.  The  terms  of 
the  contracts  do  not  necessarily  determine 
the  existing  relation  of  the  parties,  but  sndi 
relation  may,  and  often  Is,  governed  entirely 
by  the  subsequent  conduct  of  the  parties. 
Anderson  v.  Foley  Bros.,  110  Minn.  Ifil,  124 
N,  W.  987.  The  findings  show  that  Skid- 
more  had  worked  for  Brown  tor  more  than 
two  years,  devoting  all  of  his  ttme  as  a  salei^ 
man  for  his  properties.  The  contract  itself 
expressly  provided  that  he  should  do  so— 
"yon  are  to  devote  your  whole  time  and  en- 
ergy to  selling  my  lots  while  under  this  cm- 
tract."  So  long  as-  Skidmore  elected  to  re- 
oelTe  the  commissions  be  had  earned  at  the 
times  the  refli)ectlre  Installment  payments 
shonld  be  made  on  the  lots  sold  by  Um,  he 
was  not  at  liberty  to  devote  to  the  wozk  only 
anch  time  as  he  pleased. 

[S]  It  may  be  conceded  that  the  test  of  a 
contractor  Is  that  ho  renders  swvlce  In  the 
course  of  an  Independent  «nployment  or 
occupation,  following  bis  employer's  desires 
<mly  In  the  results  of  the  work,  but  not  in 
tiie  means  whereby  It  Is  to  be  accmupUshed. 
Oieen  t.  Soiile,  146  OaL  Oft.  T8  Pac.  8B7.  See 


Western  Indemnity  Co.  v.  PlUsbnry,  172  CaL 
807, 169  Pac.  721.  But  Skidmore  did  not  con- 
tract to  produce  any  particular  result.  The 
contract  was  fully  performed  on  his  part 
when  he  had  devoted  all  of  his  time  to 
endeavoring  to  sell  Brown's  lots.  Irrespective 
of  the  number  of  sales,  If  any,  wbldb  he 
might  make.  He  could  leave  the  service  of 
the  petitioner  at  any  time  without  being 
charged  with  a  breadi  (tf  contract,  and  was 
liable  to  discharge  aa  any  employ^ 

[4]  The  xesnlts  obtained,  so  far  as  Skid- 
more was  concerned,  were  important  merely 
as  a  means  of  ascertaining  the  amount  of 
commissions  be  should  receive,  a  circum- 
stance which  In  itself  does  not  create  the  re- 
lationship ot  an  Indc^iendait  contracts. 
Cameron  v.  FUlsbory  et  aL,  159  Pac;  1^ 
Nor  could  he  delegate  others  to  carry  out 
the  terms  of  the  contract  It  called  for  his 
personal  services.  Br^  bis  ciHnmlaslons 
were  not  to  be  transferred  or  assigned  with- 
out Brown's  "written  consent  and  approvaL" 
On  the  other  hand,  the  findings  show,  and  tb^ 
are  not  questioned,  that  Brown  not  only  kqit 
In  close  tondi  with  the  meajis  emph^ed  by 
Skidmore  In  tiie  performance  vt  bis  work, 
but  exercised  a  general  control  over  his  move- 
m«it8  and  methods  of  salesmanship,  while 
espedaUy  reserving  the  right  to  approve  all 
proposed  sales,  a  reservation  whldti  neces- 
sarily Implies  the  power  of  designating  and 
directing  In  advuice  tbe  terras  npon  which 
each  lot  must  be  sold.  And  at  the  time  of  the 
acddant,  so  Skidmore  testUed,  he  was  pn>- 
ceeffing  to  Did  ah  because  Brown  bad  "sent" 
him  there  to  s^  Ills  pnq>erties  with  tiw  a»- 
slstance  of  one  WeLUxft  who  had  been  direct- 
ed by  Brown  to  accompany  him. 

[I]  In  short,  tiie  petltlaner  had  adequate 
means  to  ocHitnA  the  andtcant  in  tbe  pw- 
fonnance  of  his  suTices  (State  t.  District 
Court.  128  ICinn.  4S,  150  N.  W.  211).  and  the 
case  comes  within  the  principles  supporting 
Oamenon  v.  Plllsbnry  et  aL,  si^wa.  It  follows 
that  the  OommlsBlon  was  warranted  in  find- 
ing that  Skidmore  was  an  emi^oyS  fit  t3ie 
petitioner. 

Award  afllrmed. 

Wecomcnr:  ANOBLLOTTI.  a  J. ;  SLOSS, 
J.;  LOBIQAN,  3. ;  HENSHAW,  J. 

SHAW,  J.  (concurring).  Skidmore  was  en- 
gaged by  Brown  to  sell  real  property.  His 
contract  was  that  he  should  devote  his  whole 
time  to  that  service.  At  the  time  he  was 
Injured  he  was  acting  under  Brown's  special 
instmctlans  to  go  to  Uklah  with  Wellock  to 
continue  his  services  there.  While  on  that 
trip  he  was  injured.  I  am  satisfied  that  dur- 
ing that  trip,  at  least,  he  was  in  tbe  service 
of  Brown  under  a  contract  of  hire,  within 
the  spirit  as  well  as  the  letter  of  the  Work- 
man's Compensation  Act  The  fact  that  his 
compensation  was  to  be  a  commission  on 
sales  made  Is  ImmateriaL  It  was  none  the 
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less  a  contract  of  hire.  On  this  grotmd  I 
concnr  In  the  opinion  at  Justice  LAWLOR, 

I  am  not  satisfied  that  a  person  who  la  em- 
ployed to  sell  real  estate  on  commission  and 
■who  chooses  his  own  time,  place,  and  manner 
of  seeking  purchasers,  and  who  pays  his  own 
d^enses,  would  be  an  employe  of  bis  prin- 
cipal In  the  sense  of  that  act,  and  I  express 
no  opinion  on  that  branch  of  tbe  case. 

I  concur:  MELVIN,  J. 


AI^BERT  T.  McKAT  &  CO.  (S.  T.  TUl.) 

(Supreme 'Court  of  California.    Feb.  28,  1917. 
Bebearing  Denied  Mandi  20,  1917.) 

1.  Mabtbb  and  Sxbtakt  «ss>101,  102(]>-Sar 

Plack  to  Wobk. 
rnie  duty  to  fumlab  an  eiiH>loy4  wltb  a  rea- 
sonably safe  place  to  work  is  limited  to  the 
premlBes   where  the  employ^  is  required  to  be 
tor  the  puipoees  of  fals  employment. 

tEd.  Notft— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  135,  171,  178,  179.] 

2.  MACTTEa  AND  Sebtant  «=>276(10)— Dkath 
or  SbBVAHT— SUBTIOIENCT  or  EVIDBNCB. 

In  action  for  death  of  serrant,  evidence 
held  to  warrant  finding  that  the  servant  was 
acting  within  the  scope  of  his  duties  in  going 
to  a  lower  floor  of  his  emidoyer's  lumber  mill 
to  fasten  bolts  which  bdd  the  filing  room  ma^ 
diinery  in  place. 

[Bd.  Note.— For  other  cases*  see  Master  and 
Servant,  Cent  Dig.  {  962.] 

3.  Mastbb  and  Sebvaht  ^103(2)  —  Safe 
Place  to  Wobk. 

The  rule  requiring  a  master  to  provide  a 
safe  place  for  his  servant  to  work  does  not  ap- 

Sly  when  the  place  at  which  the  work  la  to  be 
one,  or  the  appliances  for  doing  it,  are  to  be 
prepared  by  the  servant  himselt 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  175.] 

4.  Maoteb  AMD  Sbbvaht  «a»236(12)  —  IfinS' 

ftlBS  TO  SBBVAHX  —  COMTUBVTOET  NBQU- 
OIINCB. 

Where  the  employ^  of  a  lumber  mill  himself 
removed  the  guard  frun  a  setscrew,  and  such 
unguarded  setscrew  caused  his  injury  and  death, 
hia  widow  oould  not  recover  againat  the  em- 
ployer therefor,  since  the  condition  which  the 
employ^  bimseu  brought  about  could  not  be 
charged  against  the  employer  as  an  act  ot  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  736.] 

6.  Master  and  &stant  A=5>278(17)  —  Ihjd- 
BiEs  TO  8EBVANT— Negligence— Sufficien- 
cy OF  Evidence. 
In  action  for  death  of  a  lumber  mill  emi^oy6, 
evidence  heU  insuffideat  to  show  that  the  ma- 
chinery of  the  mill  was  n^ligenUy  started  after 
the  aasioyi  had  begun  work  thereon. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Gent.  Dig.  f  «».] 

e.    WlTNBSSES  <8=s>897— lUPEAOBlfBIIT^^PBIOB 

Inconsistent  ^tateuents. 
When  a  witness  is  impeached  by  proof  of 

erior  inctmsistent  statements,  the  effect  is  mere- 
'  to  discredit  him  as  a  witness;  the  former 
statements  made  by  him  are  incompetent  for 
any  other  purpose,  and  do  not  constitute  evi- 
dence of  the  truth  of  the  facts  so  stated  by  him. 

[Ed.  Note.— For  other  cases,  see  WitnessM. 
Cent  Dig.  U  1265,  1266.] 


7.  Maoteb  and  Sebvart  ^3BaeO(S)— Ihjubibb 
TO  Sebvant— Kes  Ipsa  Doquitdb. 

In  an  action  for  death  of  a  servant,  when 
the  widow  charged  that  his  death  was  caused 
by  the  negligent  starting  of  the  machinery  after 
the  servant  took  his  position  near  it,  bnt  the 
testimony  was  ondupnted  that  the  machineiy 
had  not  been,  started  at  all,  and  therefore  could 
not  have  been  started  nexligently,  the  employ- 
er's negligence  could  not  be  inferred  under  tiie 
doctrine  of  res  ipsa  loquitur,  wfaidi  had  no  ap- 
plication to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  8^7^.  96&] 

8.  Mabtkb  and  Servant  ^=»265(4)— Injttbics 
TO  Sebvant  —  Presumption  or  Fbkeooic 

FBOU  NeOZJOBNCB— StATUTV. 

The  prsBumptlMi,  under  Code  Civ.  Proc  | 
1963,  that  a  deceased  servant  ezerdsed  ordinary 
care  oould  not  avail  to  support  verdict  for  hw 
widow  against  his  anployer,  in  the  absence  of 
substantial  evidoice  tending  to  show  a  breach 
of  duty  by  the  latter. 

[Ed.  Note. — For  other  cases,  see  Mastv  and 
Servant  Cent  Dig.  K  880.  899.] 

Department  1.  Appeal  from  Snperlor 
Court  Hnmboldt  Coonty;  Clifton  H.  Cmi- 
nlck,  Judge. 

Action  by  Ella  W.  Albert,  as  admlnlstra- 
trix  of  the  estate  of  Frank  H.  Albert  de- 
ceased, against  McKay  ft  Go.  Vtcm  a  Jndf- 
ment  tar  plalntlfl,  defendant  aiveala.  Be- 
Tcrsed. 

Densoo,  Cooley  &  Denson,  of  San  Fran- 
cisco, Denver  Se\'ler,  and  Sevier,  Coonan  & 
Ricka,  all  of  Enreka,  for  appellant  Puter 
&  Qnlon,  of  Ehueka,  for  respondent 

8IX)SS,  J.  For  some  years  prior  to  Hardi 
10,  1913,  Frank  H.  Albert  had  been  In  the 
employ  of  the  defendant  McKay  &  Co.,  a 
corporation  owning  and  operating  a  lumber 
mill  at  Etarelta,  in  Humboldt  county.  On 
the  day  named,  Albert* s  dotblng  was  cau^t 
in  an  appliance  attached  to  one  of  the  shafts 
used  in  the  tranamlsaloa  at  power  for  the 
mill  maohlnery,  his  body  was  drawn  against 
the  rapidly  revolving  shaft,  and  he  received 
injuries  which  caused  his  death.  He  was 
surviTed  by  a  widow  and  a  minor  <flilld. 
Thla  action  was  brought  by  ttie  widow,  as 
administratrix  <a  his  estate,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  her 
intestate.  Upon  the  trial  the  plaintiff  re- 
covered a  verdict  in  the  sum  of  $8,000,  and 
Judgment  was  entered  accordingly.  The  de- 
fendant appeals  from  the  Judgment,  bringing 
up  the  evidence  by  means  of  a  bill  of  excep- 
tions. 

Albert's  employment  was  that  of  a  saw 
flier.  He  worked  in  a  filing  room,  which  was 
on  the  sawing  or  mill  floor  of  defendant's 
mill.  The  engines,  together  with  the  shafts, 
pulleys,  and  belts  for  the  transmission  ot 
power  were  located  upon  a  lower  floor.  In 
the  filing  room  were  several  machines,  whic* 
were  used  by  Albert  In  his  work.  These  were 
driven  by  a  tielt  mnntDg  throogh  the  floor 
and  connecting  with  a  pulley  attat^ied  to  a 
shaft  mnnlng  ondw  the  floor  of  the  flUng 
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room.  One  end  of  this  abaft  was  set  in  a 
box  or  bearing.  At  the  point  where  the  shaft 
entered  the  box,  a  collar  was  attached  to  the 
shaft  by  means  of  a  setscrew,  which  project- 
ed flve-elghths  of  an  Inch  beyond  the  collar. 
Some  12  or  13  Inches  from  this  collar  a  pul- 
ley, with  a  diameter  of  30  Inches,  was  at- 
tached to  the  shaft  The  shaft  in  question 
received  Its  power  from  the  main  shaft  driv- 
en by  a  belt  from  the  engine.  A  "tightener" 
was  used  In  transmitting  power  to  the  main 
shaft  The  sha^t  was  set  in  motion  by  low- 
ering the  tightener  so  as  to  bring  It  In  con- 
tact with  a  belt  connecting  with  the  engine. 
Balsing  the  tightener  stopped  the  main  shaft 
and  with  it  the  shaft  which  furnished  pow- 
er to  the  ma  eh  in  e«  in  tlie  filing  room. 

The  precise  way  In  which  the  fatal  acd- 
dat  occnrred  was  a  aabject  for  inference 
tnm  the  drcnmBtances  shown.  No  mie  was 
with  Albert  when  he  was  caught  in  the  ma- 
chinery. A  fbUow-empioyS  found  AU>«:t*s 
lifeleoB  ttody  hanging  on  the  shaft,  between 
Um  box  holding  the  &aA  of  fbt  shaft  and  the 
pnlley,  which  we  have  described  as  being  12 
or  18  indtiM  away. 

Tbo  oomplalnt  was  in  three  ooniUa.  In  all 
three  It  was  diarged  that  Albert  bad  coca- 
slon,  In  the  perfonuanoe  ot  lihi  dutlea,  to 
reach  across  the  shaft  in  order  to  adjust  one 
of  the  nmirMwffg  used  by  him  In  the  filing 
room  above,  fhlB  midline  btfng  bead  In  place 
by  means  cf  bolts  passing  flmniflEh  holes  in 
tbe  floor,  end  fiutened  by  nnts  attadied  and 
t^tmed  from  bdow.  The  first  count  al- 
leged that  Albert's  dothing  was  caogtat  in  the 
protruding  setaerew  which  has  been  describ- 
ed. The  averment  was  Utat  tbe  d^&ndant 
negligenUy  left  this  setserew  unguarded,  and 
tlut  this  negligence  was  the  cause  of  Albert's 
deetb.  Ths  setserew*  It  was  alleged,  could 
not  be  seen  when  the  shaft  was  in  motion, 
^nie  tbewy  underlying  Oda  cnnae  of  actim 
was  that  Albert  nndertoiAc  to  do  his  work  of 
adjustment  while  the  shaft  and  tbe  setaorew 
npon  tt,  were  revolvlns. 

Tbe  second  and  third  oounts  were  framed 
on  tte  tbeoqr.tbat  the  shaft  was  not  In  mo- 
tion when  Albert  b^an,  but  that  while  he 
was  engaged  in  his  woiIe,  the  shaft  was  set 
in  motion  through  the  negligence  of  the  de- 
fendant Tbe  second  count  alleges  that  the 
starting  of  the  machinery  was  occasioned  by 
the  act  of  the  defendant  in  negligently  Artrp- 
ping  the  tightener  on  the  belt,  ther^  caus- 
ing the  shaft  to  revolva  The  third  charges 
that  the  appliances  for  holding  the  tightener 
In  place  were  Improperly  constructed,  and 
that  by  reason  thereof  the  tightener  fell  on- 
to tlie  belt  and  thus  started  the  machinery 
In  motion. 

At  the  dose  of  the  plaintiff's  testlmraiy  de- 
fendant moved  for  a  nwisult  Ihe  motion 
was  granted  as  to  the  third  count,  there  be- 
ing no  evidence  tending  to  show  that  the 
tfi^tener  had  dr(^ped  as  charged  in  this 
count  The  main  question  raised  by  the  ap- 


peal Is  whether  the  verdict  can  be  sustained 
on  either  the  first  or  second  cause  <tf  actlm 

alleged. 

[1,2]  Tbe  appellant  urges  with  much  ear- 
nestness that  the  evidence  totally  falls  to 
show  that  Albert  was  acting  within  the  scope 
of  his  employment  when  he  undertook  to 
work  in  the  place  where  he  met  his  death; 
that  In  fact  the  activities  In  whldi  he  was 
then  engaged  were  undertaken  in  direct  viola- 
tion of  the  orders  of  his  employer.  This 
point,  if  sustained,  would  answer  the  plain- 
tUTs  daims  under  both  the  first  and  the 
second  count.  The  negligence  charged  in  the 
first  count  la  the  failure  to  comply  with  the 
employer's  duty  to  furnish  his  employfi  with 
a  reaswably  safe  place  to  work.  The  duty 
Is  limited  to  "the  premises  where  the  em- 
ploy€  Is  required,  for  the  purposes  of  his  em- 
ployment to  be."  Kennedy  v.  Chase,  119 
Cal.  637,  640.  62  Pac.  33,  85  [63  Am.  St  Rep. 
153].  So,  also  (referring  to  the  second 
count),  if  Albert,  while  working  In  a  place 
where  he  was  not  required  to  be,  was  Injured 
by  the  starting  of  tbe  machinery,  such  start- 
ing would  not  constitute  negligence  in  the 
absence  of  proof  that  the  defendant  knew,  or 
had  reason  to  know,  that  Albert  was  In  a 
posiUtm  of  danger.  There  Is  considerable 
evidence  to  the  effect  that  Albert  was  direct- 
ed to  confine  his  work  to  the  filing  room  and 
not  to  go  on  the  floor  below  excei^t  when  the 
mill  was  not  In  4^rati(ML  More  spedflcaUy 
It  was  testified  that  be  hftd  been  forbidden 
to  diange  the  location  ot  like  filing  room  ma- 
dUnery.  But  there  was  evldmce  of  contrary 
import,  and,  on  the  whole  case,  we  think  the 
Jury  was  warranted  In  omclvding  that  Al- 
bert was  ading  .  within  the  scope  of  big  du- 
ties In  woAag  to  th«  lowes  floor  to  fasten  the 
bolts  which  held  the  filing  room  machinery 
In  place. 

Bnt,  conceding  so  much,  we  must  still  hold 
that  the  evidence  totally  failed  to  show  any 
negli^enoB  («  the  part  of  Qie  defendant. 
Tb»  breadi  of  duty  charged  In  the  first  count 
was  that  the  defmdant  In^n^wrly  left  the 
setserew  unguarded.  Hint  it  was  so  un- 
guarded at  *'b|i»  time  of  tbe  acddoit  Is  dear. 
Bat  several  witnesses  testified  that  the  ooH- 
lar  and  setserew  had  been  protected  by  a 
guard  for  a  craiBlderable  time  prior  to  the 
accident  The  protection  omsisted  of  a 
piece  of  rubber  belting  over  this  part  of  the 
madiinery,  and  a  drip  box  or  pan  under  it 
Four  witnesses  so  stated,  and  their  testimo- 
ny is  uncontradicted.  One  ot  them  testified, 
further,  that  on  the  Wednesday  or  Thursday 
before  the  acddent  (wMeh  occurred  on  a 
Monda]^,  Albert  had  borrowed  a  bar  from 
the  witness,  and  bad  pried  off  the  belting 
with  it,  removing  the  drip  pan  at  the  same 
time.  This  statement  was  also  uncontradict- 
ed. The  testimony  of  these  witnesses  could 
not  be  arbitrarily  discarded.  There  was  noth- 
ing to  throw  douM  on  its  credibility.  On 
the  contrary,  other  erldence  tended  8tnmid7 
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to  fortify  the  probability  of  the  claim  that 
Albert  had  removed  the  protective  covering 
In  the  process  of  cbanglns  the  position  ot 
the  shaft,  a  idiange  whldi  was  actually  made 
a  few  days  before  the  accident,  and  was  nec- 
essary to  the  moving  of  the  machine  In  the 
Ullng  room. 

[3]  The  rule  requiting  the  master  to  pro- 
vide a  safe  place  for  the  servant  does  not 
apply  when  "the  place  at  which  the  work  Is 
to  be  done,  or  the  appliances  for  doing  the 
same,  are  to  be  prepared  by  the  servant  him- 
self." CaUan  v.  Bull.  113  Oal.  603,  46  Paa 
1017;  Petenioa  t.  Becfc,  27  OaL  App.  671, 160 
Pac  788. 

[4]  If  the  cause  of  Albert's  Injury  and 
death  was  the  unguarded  setscrew,  the  con- 
dition was  one  which  he  himself  had  brought 
about,  and  whldi  could  not  be  dkarged 
against  the  defendant  as  an  act  of  negli- 
gence. 

[I]  The  oaly  remaining  basis  for  sustain- 
ing the  verdict  Is  that  set  forth  in  the  sec- 
ond count,  1  e.,  that  the  machinery  was  n^- 
Ugently  started  after  Albert  had  begun  to 
work.  Here,  too,  the  evidence  totally  fails. 
Testimony  of  numerous  witnesses  is  unani- 
mous to  the  efFect  that  the  machinery,  in- 
cluding the  shaft  in  question,  was  running 
before  Albert  went  to  the  lower  floor,  and 
that  it  was  not  stopped  until  the  discovery 
of  his  body  on  the  shaft  There  was  no  com- 
petent evidence  in  contradlctl<m  of  this.  Two 
witnesses  for  plalntUf  testified  tliat  immedi- 
ately after  the  accident  they  had  met  Ml- 
lotte,  the  master  mechanic  of  the  mill,  one 
of  the  employes  charged  with  the  duty  of 
raising  and  lowering  the  tightener,  and  that 
Mllotte  was  pale  and  Ills  voice  trembled.  To 
one  of  these  witnesses  he  Iiad  said:  "D<m*t 
talk  about  it  I  cannot  stand  it  I  am 
sick"— and  to  the  other:  "For  God's  sake 
go  in  and  take  that  man  oil  the  shaft"  This 
testimony  is  relied  on  by  the  respondent  as 
t»idlng  to  show  that  Mllotte  had  lowered 
the  tightener,  thus  starting  the  machinery  in 
motion  and  causing  Albert's  death.  To  give 
it  any  such  effect  would  be  to  indulge  the 
wildest  surmise  and  conjecture.  MUotte's 
words  and  actions  may  have  Indicated  no 
more  than  the  horrw  and  distress  which 
any  man  might  feel  on  seeing  that  another 
had  met  vloloit  death.  Tbsy  certainly  con- 
tained no  basis  for  the  Inference  that  Mllotte 
had  been  gaUty  of  any  wrong,  still  less  that 
he  had  committed  the  act  of  negligence  de- 
scribed In  the  complaint  The  Jury  could  not 
view  the  evidence  <a  MUotte's  conduct  as 
overcoming  the  direct  testimony  that  thema- 
diinery  was  running  when  Albert  approacihed 
tbe  duift,  wlthoat  disregarding  the  Uurtnuv 


<GaL 

tion  of  the  court  that  th^  verdict  **ma8t  be 
based  ui>on  a  fhct,  or  fbct^  and  not  <m  veo- 

ulatlon." 

[6]  The  respondent  points  to  one  other 
item  of  evidence  as  tending  to  show  th&t  tbe 
machinery  was  not  running  when  Albert 
went  to  work.  Among  the  witnesse«  who 
testified  that  the  machinery  liad  been  run- 
ning continuously  was  one  BJlener,  a  blade* 
smith  In  defendant's  employ.  Tbe  proper 
foundation  having  been  laid  by  cross-examina- 
tion, the  plaintiff  sous^t  to  Impeach  him  by 
calling  in  rebuttal  a  witness  who  testified 
ttiat  Elener  had  said,  shortly  after  the  acci- 
dent, that  the  machinery  bad  not  been  run- 
ning, and  that  somebody  must  have  left  the 
tightener  down  after  Albert  had  started 
working.  When  a  witness  is  impeached  by 
proof  ot  prior  inconsistent  statement  tba 
effect  Is  merely  to  discredit  liim  as  a  witness. 
The  former  statements  made  by  him  are  in- 
competent fftr  any  other  purpose  T^iey  do 
not  constitute  evidence  of  the  truth  of  the 
facts  BO  stated  by  him.  2  Wlgmore  on  BM- 
dence,  S  1018;  Keyes  v.  Geary  Street,  etc, 
B.  B.  Co.,  152  Oal.  437,  441,  08  Pac.  88;  Wor- 
ley  V.  Sprediels  Bros.  Com.  Oa,  168  60, 
71,  124  Pac  697. 

[7]  In  the  absence  at  any  conflict,  tlie  Jury 
bad  no  right  to  And  a  verdict  baaed  npon 
the  theory  tbat  tbe  machinery  had  been  neg- 
ligently started  after  Albert  bad  placed  him- 
self In  close  pnolndtT  to  the  shaft  This  la 
not  a  case  In  which  such  negligence  can  be 
Inferred  under  the  doctrine  of  les  ipsa  loQr 
uitur.  The  rule  has  no  application  to  the 
facts  of  this  case.  The  plalntUt  charged,  in 
the  count  under  discussion,  that  Albert's 
death  was  caused  by  the  negligent  starting 
of  tbe  machinery.  If  there  liad  been  any  evi- 
dence to  show  that  the  maidilnery  was  startp 
ed  after  Albert  took  his  position  near  tJw 
shaft  it  might  be  said  that  the  mere  oocur^ 
rence  of  the  accident  warranted  an  Infer- 
ence tiiat  tbe  defMidajit  bad  been  negligent 
in  setting  the  shaft  in  motion.  Bat  such  in- 
ference cannot  of  course,  be  indulged  In  face 
of  the  undisputed  testimony  that  the  machin- 
ery bad  not  been  started  at  all.  and  there- 
fore could  not  have  been  started  negligently. 

[t]  The  presumption  that  Alt>ert  himself 
exercised  ordinary  care  (Code  Glv.  Proc.  | 
1968 ;  Crabbe  v.  Mammoth  a  G.  M.  Co..  168 
Cal.  606,  143  Pac  714)  relied  on  by  respond- 
ent cannot  avail  to  support  the  verdict  In 
the  alJsence  of  any  substantial  evidence  tend- 
ing to  show  a  breach  of  duty  by  the  defend- 
ant 

Tbe  Judgment  is  reversed. 

Wa  concur:  SHAW,  J. ;  lAWLOB,  J. 
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In  re  BCelCAEON'S  BBTATEL    (8.  F.  7779.) 

(Supreme  Oonrt  of  Oalifnmla.   Feb.  16,  1917. 
Reheuins  Denied  March  IB,  1917.) 

1.  Wiixa  «s»13&— Ologbaphio— ExEOUnow. 

The  face  of  an  instnimeot  offered  aa  an 
oli^rapbic  will  must  establish  fact  that  It  la  a 
completely  executed  document,  and,  if  signed 
elsewhere  than  at  the  end,  must  show  this  to 
have  been  Intended  as  an  ezecatinB  signature. 

[Ed.  Note. — For  other  cases,  SCO  Wills,  Cent 
IHs.  SS  842-844] 

2.  Wnxs  <s»20d— Adussioh  to  Pbobatb. 

Only  a  will  ^owlnff  upon  Its  face  due  and 
oomplete  ezecation  b  entlued  to  probata 

[Ed.  Not&— For  oOiar  caaiaa,  we  WHIb,  dent. 
Dig.  H  DIB,  514.1 

B.  Wills  *»183— Oloobaphio— Exectjtion. 

Testatrix's  belief  that  her  olographic  will 
was  doly  ezecoted  has  no  weight  in  considering 
the  question  of  its  legal  sufficlenc;. 

[Ed.  Mote.— For  other  cases,  see  Wills,  CenL 
Di^.  fi  342-814.] 

4,  Wills  «=»1S3— Ologbaphio— Bxboutiok— 

SlONATUBE. 

Olccraphic  will,  stating  In  exordium,  '^is 
la  the  last  will  end  testament  of  Elizabeth  R. 
McMahoD,"  and  condudin^,  "X  do  hereby  pub- 
lish and  declare  the  foregoug,  uitirely  written, 
dated  and  signed  by  njy  own  hand  to  be  my  last 
will  and  testament,"  Mid  sufficient  to  indicate 
that  testatrix  adopted  her  name  written  in  ex- 
ordium as  the  executing  dgnature,  hence  will 
satisfied  Oode  provisions  and  was  entiUed  to 
probate. 

[Ed.  Note.— For  other  oases,  see  Wills,  Omt 
DigTiS  842-844.] 

6.  Wills  ^133— Olooeaphio— EluctmoN. 

Abeolnte  precisltm  of  execution  Is  not  ex- 
pected in  the  case  of  an  olographic  will;  it 
being  sufficient  U  will  dearly  shows  iq^n  its 
<Bce  a  Iccal  euention. 

[Bd.  Note.— For  othw  cases,  see  WUls,  Cent. 
Dii^  842-844.] 

Dei^rtment  2.  Appdal  from  Bnperlor 
OoDrt,  (Sty  and  Omntj  of  Ban  Frandaco; 
TlKttnas  F.  Graham,  Judge. 

Appeal  from  decree,  probating  will  of  Klir- 
ftbeth  R.  McMahon,  deceased.  Affirmed. 

W.  A.  Breeo  and  Mastlck  &  Partridge,  all 
of  San  Franclsoo,  for  appellant  Hubert 
Cboynskl  and  James  Balelgh  Kelly,  both  of 
San  FrandscOk  for  req^oodent 


HBNSHAW.  J.  In  this  case  a  written  In- 
strument was  admitted  to  probate  as  the  last 
will  and  testament  of  Elizabeth  B.  McMahon, 
deceased.  The  writing  was  unwitnessed  and 
unattested.  It  was  therefore  olographic  In 
Its  natnre.  In  Its  exordium  It  declared: 
"This  Is  the  last  will  and  testament  Eliza 
beth  R.  McMahon."  Following  this  the  writ- 
ing contained  certain  speciQc  bequests  and 
deivlscs,  with  a  residuary  clause,  and  a  clause 
appointing  an  executor.  It  concluded  as  fol- 
lows: 

*^  do  hereto  publish  and  dedaie  the  forego- 
ing, entirely  wntten,  dated  and  signed  by  my 
own  hand,  to  be  my  last  will  and  testsmsn^  this 
seoond  day  of  JawMxy,  1912." 


No  signature  folloired  this  declaratltHL 
No  signature  of  the  testatrix  appeared  in 
any  other  place  upon  the  instrument,  saving 
in  the  exordium  as  above  noted.  Upon  this 
showing  the  court  entered  Its  decree  admit- 
ting the  will  to  probate,  and  from  diat  decree 
this  appeal  Is  taken. 

[1,2}  This  court  has  very  recently  beat 
called  up<Hi  to  consider  the  nature  of  the 
evidence  permissible  and  sufficient  to  estab- 
lish the  due  execution  of  an  olographic  vrill, 
where  the  signing  thereof  by  the  testator  la 
not  In  the  customary  place  at  the  end  of 
the  instrument  Estate  of  Manchester,  168 
Paa  8SS,  S.  F.  No.  7691,  ffied  February  IS, 
1917.  The  c<Hiclusl<m  there  reached  and  ex- 
pressed is  that  it  most  be  established  upon 
the  face  of  the  offered  instrmnent  that  it  is 
a  complete  and  executed  documoit ;  that  not- 
withstanding that  the  usual  place  of  «i^gning 
and  so  of  evidendng  this  execution  and  com- 
pleteness is  at  the  end  of  the  instrument  the 
signature  of  the  testator  found  elsewhere 
than  at  the  end  may  be.  If  circumstances  war- 
rant it,  a  signature  of  execution,  but  that 
the  only  evldoice  which  will  warrant  this 
conclusion  must  be  found  in  and  on  the  in- 
strument itself,  or,  in  other  words,  that  the 
proof  of  this  cannot  rest  in  parol,  for  to  ad- 
mit parol  evidence  (aside  from  tiie  other  le- 
gal evils  which  might  readily  be  p<dnted  out) 
is  also  to  admit  that  the  instrum^t  In  an 
essential  element  of  its  validity  is  equivocal, 
and  therefore  Is  not  complete  upon  Its  face. 
And  this  admission  Is  itself  destructlTe  of 
the  instrument  as  a  complied  will,  tfnce 
only  a  will  showing  upon  Its  face  doe  and 
complete  execution  la  entitled  to  i^r<Aate,  In 
the  Manchester  case  the  opening  paragraph 
of  the  offered  instrument  declared:  "I,  Ma- 
tilda Manchester,  leave  and  bequeatb/'  etc. 
It  concluded  with  the  following:  "Wherenn- 
to  I  hereby  set  my  band  this  14th  day  of 
January,  1914."  As  this  court  necessarily 
concluded,  such  an  attenqited  execution  was 
at  least  eqniTocaL  The  language  ani^oyed 
was  in  terms  very  similar  and  In  effect  iden- 
tical with  that  found  In  the  vriU  discussed 
in  Waller  v.  Waller,  1  Qrat  (Va.)  474,  42 
Am.  Dec  664. 

[S]  The  lai«aage  at  the  InBtrnmeDt  here 
in  question  Is  much  more  definite  and  con- 
vincing, to  the  effect  not  alone  that  the  tes- 
tatrtx  believed  her  wUl  to  be  duly  executed, 
which  would,  of  contee^  have  no  controlling 
weight  in  the  consideration  of  the  qnestlou 
as  to  whether  or  not  it  was  In  law  duly  exe- 
cuted, but  to  the  effect  that  she  has  suffi- 
ciently in  law  on  the  face  of  the  Instrument 
adopted  the  signature  written  by  herself  In 
the  exordium  of  her  will  as  her  signature  In 
execution  of  it  If  she  has  d<Hie  this  and 
with  sufficient  exactitude  has  stated  the  fact 
she  has,  in  legal  effect,  declared  that  she  has 
adopted  her  signature  as  written  In  the  body 
<^  the  will  as  being  the  signing  of  It  In  exe- 
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catltm  of  It  wltUn  the  meaning  oC  the  Code 
provlsl<m,  and  this  would  be  auffldent  to  en- 
title the  Instrument  to  probate. 

[4,  B]  We  hold  that  the  testatrix  In  this 
case  has  saffldently  accomplished  the  object 
indicated.  An  abstdute  precision  of  eiecn- 
tion  is  not  expected  In  the  case  of  an  olo- 
trraphlc  will.  What  la  required  is  a  dear 
showing  upon  the  face  of  the  instrument  of 
Its  execution  in  conformity  with  the  law.  In 
this  case  the  difflculty  arises  over  the  fact 
that  the  signature  is  not  found  in  the  usual 
place  at  the  bottom  of  the  instrumeut  Bat 
the  language  last  employed  by  the  testatrix 
dearly  Indicates  that  the  testatrix  had  con- 
cluded her  writing  and  thus  had  completed 
the  expresslMi  of  her  testamaitary  intent, 
and  it  Is  a  most  reasonable  c<»istraction  of 
that  language  to  say  that  she  ad<H>ted  her 
signature  in  the  exordium  as  her  signature 
In  execution  of  the  will  when  she  dedares 
that  "the  foregoing,  entirely  written,  dated 
and  signed  by  my  own  hand"  is  her  last  will 
and  testament. 

So  recently  has  this  court  discussed  this 
question  and  reviewed  the  authorities  that 
nothing  farther  need  be  added,  and  for  the 
reasons  gtvra  the  decree  appealed  trma  la 
affirmed. 

We  ooncnr:  LOBIOAN,  J. ;  MBUVIN,  J. 


CHAFOB  et  al.  t.  CITT  OF  LONG  BEACH. 
(L.  A.  4100.) 

(Supreme  Gonrt  d  Galifomla.   March  2,  1917. 
Behearing  Denied  March  29. 1917^ 

1.  MirntOIPAL  COBPORATIONB  4t=3734— Pdbuo 
BUILDINaS— DUTT  TO  MAINTAIN. 

A  building  constructed  by  the  city  under  St 
1003,  p.  412,  authorizing  the  dty  to  incur  In- 
debtedneaa  for  a  public  assembly  hall,  was  not 
one  enjoined  upon  the  municipality  by  iiositive 
law,  and  the  duty  of  maintenance  was  not  there- 
fore imposed  by  law. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1550.] 

2.  MUNIOIPAI.  COBFORATIOHS  <^84dr-PnBLIO 
BUILDINQa— FAILUBE  TO  MAINTAIN— I NJU- 

BiKS  TO  Persons  —  "Licenm:b"  —  "Tres- 

FA8BES." 

Where  a  municipal  public  assembly  hall  was 
rented  to  an  orsanusatioQ  which  inrited  all  in- 
terested persons  to  a  celebration  of  Queen  Vic- 
toria's birthday,  a  citizen  who  attended  was  not 
a  trespasser,  but  a  licensee  by  permission  or  in- 
Titation,  and  if  the  city  waa  at  all  responuUe 
for  iiduries,  It  was  rssponsiUe  for  the  exercise 
of  ordinary  care. 

[Ed.  Note,— For  other  cases,  see  Munidpal 
Gorporatioos.  Cent  Dig.  M  1804,  180S. 

For  other  defiDitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Licensee ;  Trespasser.] 

3.  MUNICIPAIi  COBPO&ATXOHS  «=»734— XOBTB 
— LlABIUTT— PbITATE  OB  "GOVEBHUENTAL 
Ftl  NOTIONS." 

The  true  tost  whether  a  municipality  is  lia- 
ble in  tort  for  injuries  to  a  person  is  not  wheth- 
er the  municiuallty  from  renting  its  auditorium 
wherein  the  injury  was  cansed  was  reaping  a 
profit,  and  an  act  does  not  become  governmental 


merely  because  the  dty  from  its  iterfonunos 
reaps  no  profit 

[Ed.  Note.— For  other  cases,  see  Munldpal 
dnporations.  Cent'  Dig.  }  1560. 

For  otber  definitiona,  see  Words  and  Phrases, 
Second  Series,  Governmental  Functions.] 

4.  MDNICIFAL  ConPOKATIONS  «=>724^LlABl]>- 
ITT  FOB  TOBTS  —  "GoVEBNMBNTAL  FOHO- 

TI0N8"— Common  Law. 
Under  common  law  the  muuldpali^  Is  pro- 
tected from  liability  only  while  exerosins  the 
delegated  functions  of  sovereignty,  wiiitm  in- 
clude police  regulation,  crime  prevention,  pre- 
servation of  health,  fire  prevmara,  care  of  the 
poor,  and  edacaticm  of  the  young. 

[Eid.  Note.— For  otber  cases,  see  Munidpal 
CorporaUons,  Cent  Dig.  H  1546,  Ui61. 1668.1 

6.  MTINIOIPAI.  COBPOUTIOHfl  «S97S4  — PUB- 
LIC Build  IN  cH»~lNJumiES  to  PaaaiatB—laA- 

BIIJTT. 

WbUe  Bchoolhouses,  dty  halls,  jails,  and 
fire  bouses  are  governmental  instrumentalities 
for  injuries  to  persons  in  which  the  dty  is  not 
liable  the  rule  does  not  apply  to  pablic  andl- 
toriums  or  other  buildings,  though  for  the  brae- 
fit,  convenience,  or  advantage  of  the  people,  and 
even  in  the  case  of  strictly  governmental  build- 
ings if  the  dty  rents  portion  thereof,  it  is  lia- 
ble to  the  tenant  for  negligent  malnteuaneeu 

[Ed.  NotCi^For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  |  }^.) 

e.  MUniCIPAL  COBPOSATXOnS  ^=»734^PUBLIC 
BUILnilfOS— InJDBEBB  TO  PEBSONB— LXABIL- 

nr. 

When  a  manicipal  building  is  oonstructed 
and  maintained  not  for  governmental  purposes, 
even  though  under  permiagion  of  statute,  and 
ttiough  maintained  for  the  benefit  of  inhabitants 
or  such  of  them  as  desired  to  use  it  the  dty  acts 
in  a  private  proprietary  capadty,  and  is  liable 
for  its  torts. 

[Ed.  Note.— For  other  cases,  see  Unnidpal 
Corporations,  Cent  Dig.  {  1560.] 

7.  Mdnicipai.  Cobpobations  848— Public 
Bdiij>xiio»-Injubik8  to  Pbbbons— Liabh.- 

XXT. 

Where  the  dty  under  St.  1908,  p.  412,  con- 
stmcted  an  auditorium  partly  over  a  hay,  which 
it  rented  to  any  persons  desiring  the  use  of  the 
same  at  fixed  rentals  for  various  rtnnniw  of  en- 
tertainments,  and  during  a  celebration  by  a  pri- 
vate organisation,  to  which  all  dttiens  were  in- 
vited, the  approadi  to  the  auditorium  collapsed, 
with  injuries  to  persons,  the  dty  was  liable  to 
the  same  d^me  as  if  the  building  had  been  own- 
ed by  a  private  owner. 

[Ed.  Note.— For  other  eases,  see  Munidpal 
GorporatiODS,  Gent.  iMg.  H 1804, 1805.] 

Angellottl.  a  J.,  and  Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Paul  J.  McCormick.  Judga 

Action  by  George  Cb&tor  and  another 
against  the  01^  of  Long  Beach.  Judgmoit 
for  plalntifl^  and  def^dant  appealo.  Af- 
firmed. 

Haas  &  Dunntgan  and  Byron  C.  Hanna,  all 
of  LoB  Angeles,  Stephen  G.  Long  and  Geo.  F. 
Kapp,  both  of  Long  Beach.  Geo.  L^  Hood^- 
pyl,  of  Los  Angeles,  and  Wilbur  F.  Downs,  of 
Long  Beadi,  for  appellant.  William  A.  AjDd- 
erson,  of  Loe  Angeles,  for  req^ondenta. 

HXINSHAW,  J.  This  Bctloii  was  brought 
by  the  hoaband  and  by  the  minor  aon  of 
Edith  Ghafor  to  recover  damages  for  die 
death  of  Edith  occasioned  bjy  the  negUcact 
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C«L)  OHAFOR  T.  CUTT 

of  the  defeiidaDt  cUy.  Trial  was  bad  before 
8  Jnry,  rtfiultlug  In  a  verdict  for  tbe  plaln- 
tiffg.  Judgment  followed  tbe  verdict,  and 
from  that  JudgmeDt  and  from  the  order  of  the 
court  denylDg  defendant's  motion  for  a  new 
trial  It  prosecutes  this  appeaL 

Long  Beach  Is  a  maritime  dty.  Prior  to 
tbe  accident  it  had  constructed  and  was 
maintaining  a  wharf  or  pier  extending  Into 
the  ocean.  Tbe  snperstnictnre  of  this  pier 
was  supported  by  piles  driven  Into  the  beach 
and  ocean  bed.  Near  the  outer  end  of  this 
pier  and  a  little  distance  from  it«  the  city  had 
built  and  was  also  maintaining  a  structure 
known  as  an  auditorium.  The  approach  to 
the  auditorium  from  the  pier,  a  distance  of 
abont  40  feet,  was  by  means  of  a  platform. 
From  this  platform  doors  gave  entrance  onto 
the  main  floor  of  the  auditorium.  Tbe  24th 
of  May,  1914,  was  the  birthdi^  ct  Queen  Vic- 
toria. Certain  of  the  inhabitants  of  Long 
Beach  and  of  adjacent  territory  pr<%iosed  to 
assemble  In  the  auditorium  for  the  purpose 
of  celebrating  this  "Empire  'Day.'*  A  set 
program  for  the  ceremonies  and  entertain- 
ment had  been  announced.  In  effect  mxch 
part  of  tbe  public  as  was  Interested  In  the 
event  waa  Invited  to  attend.  Bdith  Oh&toT 
was  a  resident  of  the  dty  of  Los  Angela, 
and  went  to  Loug  Beach  for  these  ceremonies. 
Tbey  were  inaugurated  by  a  street  parade, 
headed  by  the  municipal  band.  This  parade 
was  to  end  at  the  auditorium.  While  It  was 
on  the  march  people  assembled  on  the  plat- 
form, seeking  admission  to  tbe  auditorium. 
The  doors  were  closed,  so  that  a  crowd  col- 
lected on  this  platform.  It  gave  way  under 
the  weight  of  this  crowd,  and  carrj'ing  with 
It  a  part  of  the  underpinning  and  superstmc- 
tare  of  the  auditorium-  building  proper,  pre- 
cipitated  some  200  of  the  assemblage  onto 
the  beach  sands  SO  or  more  feet  below.  Edith 
Chafor  was  one  of  these,  and  her  dead  body 
was  removed  from  tbe  wreckageL 

t1]  As  the  question  whether  or  not  tbe  dty 
of  Long  'Beach,  which  admittedly  had  built 
and  was  maintaining  this  auditorium  and  its 
approach,  was  doing  so  In  a  governmental 
capadty  Is  the  principal  question  presented 
on  this  appeal,  It  becomes  pertinent  to  point 
out  that  the  constructlMi  and  maintenance 
of  this  auditorium,  which  was  essoilially  a 
ball  for  public  assemblages  and  gatherings, 
were  not  enjoined  upon  the  mnntdpallty  by 
positive  la^.  Therefore  the  duty  of  main- 
tenance was  not  a  duty  Imposed  by  law.  The 
auditorium  was  constructed  under  the  per- 
mlBslon  of  a  statute  of  1903.  Stats.  1903,  p. 
412.  This  statute  authorized  and  permitted 
a  monidpality  to  issue  bonds  and  incur  la- 
drttednees  for  the  purpose  of  constructing 
and  maintaining  such  "public  assembly  or 
convention  ball."  It  provided  that  the  leg- 
islative body  of  the  dty  "fdiall  have  power  to 
appoint  such  officers,  or  agents,  and  to  make 
and  enforce  such  rules  and  regulations  aa 
may  be  neceasary  for  the  managmen^  con- 
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trol,  letting,  and  use  of  such  pubUe  assembly 
or  convention  halls."  It  further  provided 
that  "all  moneys  derived  from  the  use  or  hire 
of  such  assembly  or  conv^tlon  hall  shall  be 
deposited  In  tbe  treasury  of  the  munldpality 
to  the  credit  ot  said  public  hall  fund."  After 
apedfylng  tbe  first  applications  to  be  made  of 
the  moneys  thus  received,  it  further  declares 
that  "any  surplus  remaining  *  .*  *  may 
be  aK>roprlated  and  used  for  general  munic- 
ipal purposes."  It  Is  not  In  controversy  but 
that  this  particular  assembly  hall  was  main- 
tained under  tbe  {wovisions  of  this  act,  and 
that  its  management  and  control,  also  under 
tbe  provisions  of  the  act,  were  in  tbe  hands 
of  defendant's  board  of  public  works.  Ck>n- 
trol  of  the  actual  letting  or  permlssicm  to  use 
the  hall  was  retained  by  tbe  dty  coundL 

[2]  The  evidence  discloses  that  upon  the 
day  in  question  the  right  to  the  use  and  oc- 
cupancy of  the  ball  had  be^  given  to  an  or- 
ganization known  as  the  Sons  of  St  George, 
and  that  the  auditorium  would  be  open  to 
the  general  public  after  the  Sons  of  St. 
George  with  tbe  paraders  and  their  friends* 
had  been  admitted.  The  parade  was  led  by 
a  Ueutenant  of  the  dty's  police,  with  a  num- 
ber of  the  police  force.  These  were  followed 
by  the  munldpal  band.  The  mayor  of  the 
city  and  his  wife  were  in  the  first  antomoblle. 
The  destination  of  all  was  the  auditorium, 
which,  under  these  ctrcnmstances,  tbe  mayor 
himself  had  entered  Just  prior  to  tbe  disaster. 
It  cannot  be  said  then  that  Edith  Chafor  was 
a  trespasser  at  tbe  time  and  place  of  her 
death.  She  was  at  least  a  licensee  by  permis- 
sion or  invitation,  and  if  tbe  dty  Is  respond- 
ble  at  all  it  is  responsible  for  the  eierclse  of 
ordinary  care  to  see  that  such  a  licensee  Is 
not  Injured.  Schmidt  v.  Bauer,  80  Cal.  665, 
22  Pac.  256, 6  L.  B.  A.  580;  Means  v.  Sa  CaL 
By.,  144  Gal.  473,  77  Cal.  1001,  1  Ann.  Oas. 
206 ;  Hontz  v.  San  Pedro,  etc.,  R.  a.  Oo^  181 
Pac.  971.  With  tbe  ground  thus  cleared  of 
these  minor  obstructions  we  can  approach  un- 
hampered the  consideration  of  tbe  prindpal 
proposition :  Was  the  dty  of  Long  Beacb  at 
the  time  and  on  the  occasion  of  this  acddent 
managing  this  assembly  hall  in  its  govern- 
mental capacity  or  tn  a  private  and  proprie- 
tary capadty? 

To  the  resolution  of  this  question  we  now 
come,  prefodng  the  oonalderaUtm  by  tSie 
statement,  which  will  ha»lnaft^  be  abun- 
dantly established,  t^at  there  Is  no  substantial 
controveriv  over  the  ^veming  law.  With 
the  dedsion  of  the  case  of  Russell  t.  The  Alen 
of  DevfMi,  2  T.  B.  667,  and  the  cases  which 
followed  it,  it  became  an  established  prind- 
ple  of  the  English  common  law  that  an  In- 
dividual could  not  sustain  an  action  against 
a  political  subdivision  for  ne^lgence  in  ita 
performance  of  any  governmental  function, 
nor  of  any  public  function  expressly  ordained 
and  commanded  by  law.  The  reasonings  sup* 
porting  this  were  various.  At  times  it  was 
declared  that  it  was  b^ter  fw  the  indlvidoal 
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to  niffiir  Oan  for  the  public  to  be  Incoavea- 
lenoed,  and  tbat  Oils  principle  was  stronger 
Uian  that  other  and  eonfllctlns  one  whlcih  de- 
dared  that  for  every  Injury  the  law  gives  a 
remedy.  The  city  was  bnt  a  band  of  the 
•orar^m  and  It  was  the  "T\&it  dlTlne  of 
Ui^  to  gorerd  wrong."  Later  It  was  argued 
that  the  mon^  of  a  mnnldpal  corporation 
were  deseed  to  be  deroted  to  public  ends, 
and  that  it  wonld  be  a  mlaappllcatlon  of  them 
to  permit  any  part  of  them  to  be  nsed  In  the 
Uqoidatlim  of  private  damages.  Bnt  this 
principle  of  decision,  while  firmly  eetablished 
where  not  abrogated  by  statute,  failed  to 
commend  Itself  alike  to  jnrlsts  and  to  legis- 
lators, and.  It  was  argued  that  aa  nMther  a 
political  snbdlvlslon  nor  yet  tiie  state  Itself 
could  Injure  a  man's  property  wlthont  com- 
pensation, It  seemed  somewhat  fallacious  and 
absurd  to  say  that  It  could  negligently  Injure 
him  or  destroy  his  life  wlthont  the  liability 
to  compensation  for  its  wrongdoing.  It  was 
a  dear  instance,  so  It  was  argued,  of  making 
,  the  rights  of  property  higher  and  more  sacred 
than  the  rights  of  man.  Thus  it  came  about 
that  courts  soon  made  a  discrimination  in 
these  cases  between  the  purely  governmental 
or  ordained  functions  of  the  municipality,  for 
remissness  in  the  performance  of  which  It 
was  not  liable,  and  those  which,  thon^  un- 
dertaken and  performed  for  the  graieral  bene- 
fit of  the  Inhabitants  of  the  municipality, 
were  neither  ordained  nor  In  their  nature  es- 
sentially governmental.  And  recognizing,  as 
has  been  said,  the  Inherent  Injustice  of  the 
established  rule,  the  disposition  of  the  courts 
on  the  one  hand  was  to  uphold  such  actions 
under  a  very  rigid  construction  of  the  phrase 
"governmental  functions,"  while  upon  the 
other  hand  the  Legislatures  In  many  states 
by  positive  enactment  did  away  entirely  with 
the  distinction  and  made  munldpal  corpora- 
tions liable  to  precisely  the  same  extent  for 
the  same  acts  as  were  private  corporations. 
And  Indeed  It  may  be  added  that  even  wlth- 
ont leglalaUve  sanction  In  at  least  one  in- 
stance the  highest  court  of  a  state  has  re- 
pudiated as  unsound  the  distlnctloD  between 
On  governmental  and  prtvate  functions  of 
a  munldpal  cwporatlon,  and  has  dedared 
that  In  every  case  the  mode  and  measure  of 
the  llflblUty  of  a  public  corporation  should 
be  ttiat  preacrlhed  as  to  an  individual  or  a 
private  corporation.  Bowden  v.  Kansas  City, 
69  Kan.  587,  77  Pac.  678,  66  L.  R.  A.  ISl,  106 
Am.  St  B^.  187,  1  Ann.  Gas.  9S6.  And  in 
this  state  It  Is  not  without  intorest  to  point 
out  that  the  Legislature  has  In  terms  Im- 
posed this  liaUlity  njKm  all  counties,  dtles, 
and  dtles  and  eoantles  by  a  stototo  enacted 
In  1911  (Stats.  1911.  p.  1116),  though  by  rea- 
son of  the  fact  that  the  substance  of  this 
enactmoit  was  neither  declared  nor  hinted  at 
In  Ite  title  it  is  nadonhted  that  In  this  respect 
the  act  Is  vdd.  Brunson  v.  Oity  of  Santa 
Hbuica.  27  GaL  App.  80, 148  Pac;  060. 
W  Afaln  it  is  important  to  note  that  the 


true  teat  does  not  rest  upon  the  detunhuh 
tion  as  to  ^eOier  or  not  the  mnnidpaUty  to 
reaping  a  monetary  gain.  A  very  large  cUm 
of  cases  arises  where  this  fact  is  estobllshed, 
as  where  parts  of  public  buildings,  such  as  a 
dty  hall,  are  leased  or  rented  to  private  hh 
dlvlduals,  when  it  is  niflformly  hdd  Oiat  the 
dty  in  doing  tols  thing  Is  acting  in  a  private 
capadty.  But  while  it  Is  true  that  the  exao 
tlon  ot  a  rent  or  the  malting  of  a  private  pn^ 
it  is  a  very  potent  fitctor  in  detwmining  the 
diaracter  ct  tiie  act,  the  conv^Be  Is  not  true. 
In  other  words,  the  act  does  not  become 
governmental  merely  by  virtue  of  the  fad 
that  the  dty  from  the  performance  of  It 
reaps  no  direct  pecuniary  return.  It  may  be** 
and  Is  equally  a  private,  proprietary  act  if 
no  financial  return  at  all  be  exacted,  or  if 
the  financial  return  which  la  exacted  does 
not  amount  to  a  profit  on  the  enterprise.  The-* 
true  prindple  has  too  often  been  confounded 
with  the  mere  question  of  pecuniary  gala. 
We  may-  be  reused,  therefore,  In  eluddating 
this  fact  for  quoting  at  some  length.  Thus 
In  Dillon,  Munldpal  Oorporations  (6th  Bd.) 
1 100,  the  principle  Is  thus  apUy  and  adndnk 
bly  Bteted: 

Tbe  powers  of  a  nranfeipal  corporation  are 
dmominated  "govemmmtal,  legidatiTS  <»■  pub- 
lic; the  other,  proprietary  or  private.  •  *  • 
On  distinction  of  these  powers  rests  the  doc- 
trine of  the  oommon-taw  liability  of  mnnlcipal 
corporatiMiB.  In  Ite  governmental  or  public 
character  the  corporation  is  made,  bj  the  state, 
one  of  Its  instrument,  or  the  local  depository 
of  certain  limited  and  prescribed  political  pow- 
ers, to  be  exercised  for  the  public  good  on  bebail 
of  the  state  rather  than  for  itself.  •  •  •  Bat 
in  its  proprietary  or  private  charactv,  the  the- 
ory is  that  the  powers  ars  supposed  not  to  be 
conferred,  primarily  or  diiefly,  from  consider- 
ations connected  with  the  government  of  tbe 
Btnte  at  large,  but  for  private  advantace  of  tbe 
compact  commtinity,  which  is  Incorporated  a> 
a  distinct  l^al  perwmalty,  or  corporate  faidlvida- 
al :  and  aa  to  sndi  powers  and  to  properO  ao- 
quired  thereunder,  and  contract  made  with  refer- 
ence thereto,  the  corporation  is  to  be  regarded 
quoad  hoc  as  a  private  corporation,  or  at  least 
not  public  in  the  eensa  that  the  power  of  Um 
Legislatare  over  it  or  tbe  righte  rcprceented  by 
It  Is  omnipotent.'' 

Tbe  text  of  the  learned  author  will  be 
found  supported  by  every  well-considered  ad- 
judication. Noteworthy  amongst  these  Is  tbe 
case  of  GI^  of  Galveston  v.  Posnalnsky,  62 
Tex.  118,  60  Am,  Bepi  617,  whne  tbe  dis- 
tinction between  governmental  and  ^oprie- 
tary  functl<HU  la  elaboratdy  omtsldeced,  and 
It  la  said: 

"The  tendency  of  the  decisions  Is  evidently  to 
recognize  the  liability  of  even  quasi  corpora- 
tions to  suit  not  expressly  given  by  statute,  wbta 
injury  results  from  the  negUgence  of  offidalt 
or  agents  exerdsing  powers  purely  ministerial 
In  reference  to  matters  which  cannot  be  said  to 
pertain  to  duties  purely  public;  to  matteis 
whidi,  though  la  a  restricted  seose  are  pnbli^ 
yet  nwre  directly,  affect  tbe  welfare  and  peco- 
niary  interest  of  the  inhabitaiits  of  the  quan  cor- 
poration, upon  whose  will  reste  the  determina- 
tion whether  the  given  act  sball  be  performed 
and  how  It  sball  be  performed,  and  upon  whom 
rests  solely  the  expense  of  the  work  put  ia  oper- 
aticm  by  themselves,  throuj^  whicn.  at  least 
indlreetly,  th^  receive  benefit  in  wUa  the  geo- 
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end  pnUie.  If  «t  all.  but  aUgfatly  partidpatea. 
*  *  *  It  would  seem  that,  in  bo  far  as  monic- 
ipal  corporations  of  any  class,  and  however  in- 
corporated, exercise  powers  conferred  on  them 
tor  parposes  essentially  public— purposes  per- 
taining to  the  administration  of  general  laws 
made  to  enforce  the  general  policy  of  the  state— 
they  should  be  deemed  agencies  of  the  state, 
and  not  snb^eet  to  b«  sned  for  any  act  or  omis- 
iloik  ooeamn^  while  in  the  exercise  of  such 
power,  unless,  by  statute,  the  action  be  given: 
that,  m  reference  to  such  matters,  they  should 
stand  as  does  sovereignty,  whose  agents  they 
are,  subject  to  be  sued  otily  when  the  state,  by 
statute,  declares  they  made  be.  *  *  *  In  so 
far,  however,  as  they  exercise  powers  not  of 
this  character,  voluntarily  assumed—powers  In- 
tended for  the  private  advantage  ancT  bmeflt  of 
the  locality  and  its  inhabitants— there  seems  to 
be  oo  sufficient  reason  why  they  should  be  re- 
lieved from  that  liability  to  suit  and  measure 
of  actual  damage  to  which  an  individual  or  pri- 
vate corporation  ezerciBinic  the  same  powers 
for  a  pupose  ewantiallr  private  would  be  Ua- 
We.** 

We  bare  thus  been  at  pains  to  set  forth 
the  pxinebde  d^mmlnatlTe  of  tlie  question  as 
to  whetbw  or  not  a  particular  act  pertains  to 
the  governmental  rather  Uon  to  the  proivi- 
etary  activities  of  a  dty,  because  the  diacus- 
Bions  of.  sMne  courts,  notably  those  of  Mas^ 
Bachosetts,  have  been  misconBtrued  upon  the 
dement  of  pecuniary  gain.  Hill  t.  City  of 
Bostcn,  122  Mass.  344,  23  Am.  Bep.  332.  11- 
Instrates  this.  It  la  to  be  noted  tlut  the 
court  Is  there  dealing,  and  so  expresses  it- 
self, with  the  "neglect  of  a  public  duty  Im- 
posed upon  It  (the  municipality)  by  law  for 
the  benefit  of  the  public,  and  from  the  per- 
fonnance  of  which  the  corporation  receives 
no  profit  or  advantage."  The  particular  case 
was  an  action  of  tort  against  the  dty  of  Bos- 
ton to  recover  damages  for  Injuries  received 
by  a  child  while  attending  a  public  school, 
mider  the  express  duty  Imposed  by  general 
law  to  maintain  such  public  schools,  and  it 
Is  held  that  the  munldpallty  Is  not  liable. 
The  Supreme  Court  of  Massachusetts  did  not 
In  any  way  broaden  the  deflnlUon  of  govern- 
mental functions  as  applied  to  munldpal 
acts.  It  did  not  rest  Its  decision,  as  well  It 
might,  upon  the  proposition  that  the  main- 
tenance of  public  schools,  bdng  a  duty  en- 
Joined  upon  the  municipality,  partook  of  the 
nature  of  a  governmental  function.  Nor  yet, 
while  recognletng  and  dedaring  that  It  was 
a  duty  the  performance  of  which  was  en- 
joined upon  the  dty  by  general  law,  did  ft 
exonerate  the  dty  for  liability  on  this  ac- 
count, but  hdd  and  declared  Uiat  In  the  pra- 
formance  of  such  ordained  duties  the  dty 
would  not  be  liable  when  the  iwrformance  of 
the  duty  was  not  (Mmnected  with  any  pecnn- 
iaxy  bmeflt  to  the  mnnldpality,  tbereby 
plainly  Implying  that  ena  Oioagb.  the  duty 
were  <»<dained  general  law,  If  It  cmtem- 
plated  any  pecuniary  benefit  to  the  munld- 
paU^  tt  would  stand  Uatde  as  would  a  prl- 
Tato  individual.  To  Ulnstrato  the  nnwilUnv- 
oess  of  the  Massadmsetts  coorts  to  extend 
the  doctrine  of  munlti^wl  immunityi  the  case 
of  Dickinson  t.  Cltf  of  Bosttm*  188  Mass. 
686,  75  M.  JS.  68,  1  L.  B.  A.  (N.  8.)  664,  la 
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Instructive.  The  dt7  ot  Borton.  was  by  law 
rMponsible  for  the  negUgwt  maintenance  of 
its  pnblic  streets.  To  prevent  acddents  on 
those  stre^  it  was  not  required  by  law  to 
light  them  at  night.  However,  by  a  permis- 
sive statute  the  dty  "was  authorized  but  not 
required  to  maintain  lamps  to  light  ito 
streets."  St  1825,  c.  8.  It  maintained  such 
llghte  for  the  general  benefit  of  the  Inhabit- 
ants, for  their  general  safety,  and  specifically 
to  lessen  the  danger  of  accidents  upon  the 
highways.  One  of  its  lamp  posts,  n^llgently 
maintained,  fell  and  injured  the  plaintiff.  In 
bis  action  brought  to  recover  damages  these 
matters  are  discussed,  and  it  was  urged, 
amongst  many  other  reasons,  that  the  dty 
was  not  liable  in  that  It  was  reaping  no  pe- 
cuniary benefit  from  the  maintoiance  of  the 
lights,  but  that  the  benefit  was  a  general 
public  benefit  to  the  Inhabitants.  The  Su- 
preme Court  of  Uassadinsetts  made  answer: 

"It  was  unnecessary  for  the  plaintiff  to  show 
that  any  direct  commerdal  profit  had  been 
derived.    The  indirect  benefit  thus  conferred 
supplied  a  suffiuent  motive  for  the  d^endant's 
action.   Having  voluntarily  undertaken  the  en*^ 
terprise  for  its  private  benefit,  and  not  acting 
in  the  performance  of  any  public  Aaty,  It  is 
liable  tut  negligence  in  the  maaagaoant  of  Its  , 
corporate  property  whmi  used  for  sndi  purpose"  I 
(citing  numerous  cases). 

Still  further,  as  lowing  the  limits  within 
which  the  courts  drcumscribe  the  meaning  of 
the  phrase  "governmentel  function,"  may  be 
cited  Ehrgott  v.  Mayor  of  New  York,  96  N. 
T.  264,  48  Am.  Rep.  622,  where  It  is  held  that 
it  is  settled  by  a  long  line  of  decisions  thAt 
munldpal  corporations  proper,  having  the 
powers  conferred  upon  them  respecting  streets 
within  thdr  limits,  'owe  to  the  public  the 
duty  to  keep  them  In  a  safe  condition  for  use 
in  the  usual  mode  by  travelers,  and  are  lia- 
ble In  a  civil  action  tor  spedal  Injury  re- 
sulting from  negled;  to  perform  this  duty. 
And  the  City  of  Kokomo  v.  Loy  (Ind.)  112  N. 
B.  994,  where  the  Supreme  Court  of  Indiana 
applies  the  same  doctrine  to  injuries  result- 
ing from  the  nesligent  upkeep  ot  a  public 
park  as  well  as  pnblic  streets. 

That  the  distlnctlou  between  governmental 
and  private  functions  has  been  adopted  as 
the  principle  governing  the  adjudications  in 
this  state  our  decisions  leave  no  doubt  nias 
in  the  early  case  of  Tonchard  t.  Toodiard,  6 
Cal.  807,  It  Is  said: 

"A  corporation,  both  by  the  civil  and  com- 
mon law,  is  a  person,  an  artificial  person ;  and 
although  a  mnnicipal  corporation  has  delegated 
to  it  certain  powers  of  government,  it  is  only 
in  r^erence  to  those  delegated  powers  that  it 
will  be  regarded  as  a  government.  In  reference 
to  all  other  of  its  transactions,  such  as  affect 
its  ownership  of  property  in  btgring,  selUng.  or 
granting,  and  In  ruer«nee  to  .all  mattm  of 
contract  it  must  be  looked  upon'  and  treated 
as  a  private  person." 

In  Bloom  T.  San  Francisco,  64  GaL  BOB,  3 
Pac.  129,  in  the  conduct  ct  the  munlc^al 
hospital  the  dty  and  county  maintained  a 
nuisance.  Action  was  tvoniSit  to  recover 
damages  occasioned  by  ttils  nuisance;  and  It 
was  held  that  **the  dty  and  county  of  Sao 
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Francisco  had  snch  proprtetorsblp  of  the  dty 
and  county  hospital  as  rendered  It  liable  for 
damages  In  the  case  as  presented."  In  Booth 
Pasadena  t.  Pasadena  Land,  etc.,  Co.,  162 
Oal.  579,  03  Pac.  490,  it  Is  declared  that  In 
the  carrying  on  of  a  water  service  for  the 
benefit  of  South  Pasadena  the  city  of  Pasa- 
dena will  not  be  acting  In  Its  political,  pub- 
lic, or  governmental  capacity.  And  In  Dav- 
oust  V.  City  of  Alameda,  149  Cal.  69,  84  Pac. 
760,  6  L.  B.  A.  (N.  S.)  536,  9  Ann.  Cas.  847, 
this  court,  reviewing  onr  cases,  and  drawing 
the  Indicated  distinction  between  governmen- 
tal and  proprietary  functions,  held  that  the 
negligent  operation  of  an  electric  light  plant 
by  the  dty,  which  Ught  plant  was  operated 
for  the  twofold  purpose  of  lighting  the  city 
and  famishing  electric  light  and  power  to  its 
Inhabitants,  made  the  dty  liable,  upon  the 
ground  that  it  was  not  exerdidng  any  gov- 
emmental  power  or  function. 

[4]  Nor  la  It  difficult  to  set  forth  the  deflnlr 
tl«i  of  gownmental  functions  as  applied  to 
a  dty.  Under  the  theory  of  the  common  law, 
that  the  munldpality  is  protected  from  lla- 
Ulity  only  while  exerd^g  the  delegated 
fanctions  of  sorereignty,  the  governmental 
powers  of  a  dty  are  those  pertaining  to  the 
making  and  oifordng  of  police  regulations, 
to  prevent  crime,  to  preserve  the  public 
health,  to  prevent  fires,  the  caring  for  the 
poor,  and  tt»  education  of  the  young.  And 
in  the  ];>erft>rmance  .of  these  fnncticHU  all 
buildings  and  InfHziuimtalitlea  connected 
therewith  come  under  the  application  of  the 
prindplew  City  at  Kokomo  v.  I>)y  (EndO  112 
N.  E.  994. 

[I]  But  it  li  of  course  true  that  modem 
cities  and  towns  mter  upon  many  forma  of 
activity,  operate  ntllitlea  for  the  benefit  of 
the  inhabitants,  and  provide  many  means  fi>r 
the  easing  or  lny>roiving  of  tiie  omdltlMi  of 
the  people  that  wen  never  dreamed  ot  at 
common  law.  Nevertheless  the  uniform  hold- 
ing as  to  all  soch  activities  on  prlndples 
manifestly  Just  to  the  people  ttianselvea  is 
that  no  matter  how  ben^dal  they  may  be  in 
a  general  sense  to  the  inhabitants  of  the  mu- 
nldpality, unless  tb^  are  governmental  In 
their  essence,  the  munldpallty's  conduct  In 
managing  them  is  controlled  by  the  same 
rales  of  liability  that  appjy  to  an  Individual 
Thus,  while  sdioolbouses,  city  balls,  Jails, 
fire  houses,  are  with  much  uniformity  held 
to  be  instrumentalities  for  governmental  pur- 
poses, no  such  rule  applies  to  other  build- 
ings constructed  by  a  municipality,  though 
for  the  benefit,  convenience,  or  advantage  of 
its  people.  And  even  in  the  case  of  strictly 
governmental  buildings.  If  the  city  shall  let 
a  portion  of  one  of  them  to  a  private  tenant, 
•while  retaining  control  of  the  rest,  that  ten- 
ant Is  entitled  to  his  recovery  for  the  dty's 
negligent  maintenance  of  his  premises.  Vfor- 
den  V.  New  Bedford.  181  Mass.  23,  41  Am. 
Rep.  186. 

>-  it}  Bat  when  tlie  boUdlng  la  one  e(»utrnd> 


ed  arid  maintained  not  for  governmental  par- 
poses,  then  are  the  anthorltles  nniform  that 
even  though  it  be  so  maintained  under  per- 
mission of  the  statute,  and  though  it  be  main- 
tained for  the  benefit  of  the  Inhabitants,  or 
for  such  of  them  as  may  desire  to  use  it,  the 
municipality  acts  In  a  private,  proprietary 
capadty,  and  Is  liable  for  Its  torts  as  would 
be  a  private  individual.  The  cases  so  holding 
with  r^erence  to  munldpal  water  plants  and 
their  structures,  and  gas  plants  and  their 
structures,  are  so  numerous  as  not  even  to 
call  for  specific  dtaUon.  The  same  rule  is 
universally  applied  to  market  houses  built 
by  the  munldpality  and  maintained  for  the 
convenience  of  the  people.  Barron  v.  Detroit, 
94  Mich.  601,  54  N.  W.  273,  19  L.  R.  A.  452, 
34  Am.  St.  Rep.  366;  Town  of  Suffolk  v. 
Parker,  79  Va.  660,  B2  Am.  Rep.  640;  Wey- 
mouth V.  New  Orleans,  40  La.  Ann.  344,  4 
South.  218;  Baltimore  v.  Brannan,  14  Hd. 
227.  As  Instances  of  the  application  of  the 
same  rule  to  other  buildings  may  be  dted 
Ubby  V.  Portland,  105  Me.  370,  74  Atl.  906,  26 
I*  B.  A.  (N.  S.)  141, 18  Ann.  Cas.  647,  Hender* 
son  V.  Kansas  City,  177  Mo.  477,  76  S,  W. 
1045,  and  C!owley  t.  Borough  of  Sunderland,  6 
HurlsL  &  N.  23S.  In  this  last  case  the  bor- 
ough of  Sunderland,  under  the  permisshm  of 
a  Victorian  statute,  maintained  baths  and 
washhouses  for  the  use  of  the  Inhabitants! 
The  argument  was  tbore  made  that  the  wo^ 
man,  injured  In  a  mangle,  which  it  waa 
charged  was  negligently  constmcted  and 
maintained,  was  a  mere  volunteer  and  li- 
censee, and  electing  to  use  the  machine  cou]4 
not  recover.  But  answer  was  made  that  the 
statute  was  passed  for  the  benefit  of  tiie  poor 
and  more  Ignorant  classes  of  the  population. 
The  corporation  chose  to-  avail  Itsdf  of  tts 
powers  to  erect  these  washhouses,  and  in  the 
dlscbai^  of  the  statutory  duty  thoa  undet- 
taken  it  was  bound  to  exwdae  ordinary  care 
and  diligence. 

[7]  What,  then,  remains  to  be  sold  coo- 
ceming  the  building  here  under  cwsiderar 
tlon?  It  was  not  a  stntctnre,  the  malnte^ 
nance  of  whldi  waa  enjoined  by  law.  It  was 
not  a  building  used  for  any  of  the  gov^n. 
mental  functions  of  the  munldpality..  Tm^ 
It  was  maintained  for  the  benefit  of  the  mur 
nldpallty  In  the  sense  that  it  afforded  the 
populace  a  meeting  place  for  many  forms 
of  amusement  and  instruction.  But  in  all 
these  respects  it  differed  no  whit  from  any 
other  auditorium  or  assembly  hall  built  and 
maintained  by  private  capital  for  the  same 
purposes.  The  city  had  full  charge  of  1^ 
could  let  it  out,  or  refuse  to  let  it  out  at  Its 
pleasure.  The  act  under  which  it  was  au- 
thorized, though  not  compelled  to  build  it,  con- 
templated that  it  should  be  let  for  profit,  and 
that  the  proceeds  of  these  lettings  should  go 
to  defray  the  expense  of  maintenance  and  the 
cost  of  construction.  That  in  any  individual 
Instance  the  dty  allowed  it  to  be  used  with- 
out a  remtel'  abarge,-  no-  nune  affected  ttM 
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gOTerning  pilndple  than  It  would  be  affected 
If  a  prlrate  proprietor  did  the  same  thins. 
The  payment  of  rent,  mndi  or  little  or  none 
at  all.  did  not  transform  the  particular  nse  of 
Oils  assembly  hall,  which  nse  was  let  or  per- 
mitted for  tiie  celebration  of  the  birthday  of 
a  foreign  po^tate,  Into  a  governmental  fnnc- 
tkm  of  the  <dty  of  Iiong  Beadt.  Appellant  in 
Its  brief  declares  the  proposition  to  be 
"whether  the  law  anthorlslng  the  act  was 
neb  as  authorised  a  proprietary  w  goveru- 
mental  Instttntion,  and  In  this  respect  ,  the 
design  of  the  act  Is  the  main  thing  to  be  htid 
In  mind  and  not  the  resmt"  Contemplating 
fliat  design,  and  ther^  noting  that  the  act 
provides  for  a  rental  aiarge  for  the  nse  of 
the  assembly  hall,  and  contemplates  that  that 
rental  charge  sboold  or  may  be  snffldent  to 
pay  for  the  operating  expenses,  to  iworlde  a 
slnMng  fond,  and  even  to  eontrilrate  to  the 
general  fonds  of  the  city,  can  it  be  doubted 
tat  <me  monmit  that  In  the  contmplatlon  of 
the  Leglslatore  the  dty  was  simply  empower- 
ed to  enter  into  a  proprietary  business  for  its 
personal  advantage  and  financial  gain?  Up- 
on the  other  handi  that  the  dts  of  Long 
Beach  maintained  this  assembly  hall  for  the 
very  purpose  Indicated  by  the  le^laUve 
pemdsston  Is  made  manifest  by  the  offered 
(rfBdal  resolntlon  of  tbB  dty,  "fixing  the 
charges  for  the  nse  of  the  public  anditorlum 
in  the  city  of  Long  Beach."  In  this  resoln- 
tlm  we  &id  that  conventions  or  man  meet^ 
ings  not  for  the  purpose  of  financial  gain, 
whether  the  assemblage  he  of  the  residents 
or  nonresidents  of  the  dty  of  Long  Beach, 
may  have  the  use  of  tiie  auditorium  free.  If 
financial  gain  enter  Into  the  purpose  of  the 
convention  or  mass  meeting,  then  the  charge 
shall  be  from  $2S  to  $100  per  day.  When 
used  by  nonresidents  of  the  dty  of  Long 
Beach  for  purposes  of  entertainment  and 
.  amusement  the  charge  Is  $35  a  day.  When 
used  by  residents  of  the  dty  of  Long  Beach 
for  like  purposes  of  amusement  the  chaise  Is 
$15  a  day.  When  used  by  nouresidents  of 
the  dty  of  Long  Beach  for  purely  charitable 
or  philanthropic  purposes,  if  "an  admission 
Is  charged,  the  proceeds  to  be  used  outside 
of  the  dty  of  Long  Beach,  the  charge  shall 
be  $25  a  day.  If  only  a  collection  Is  taken, 
the  charge  shall  be  $15."  Wherein  is  to  be 
drawn  the  slightest  distinction  between  the 
use  and  operation  of  the  dty  of  Long  Beach 
of  this  hall  and  the  same  use  and  occupation 
if  it  were  owned  by  an  individual  and  let  for 
Identical  purposes?  Nor  does  the  fact  that  in 
an  individual  instance  no  rental  charge  was 
made  at  aU  affect  the  proposition,  nor  work 
a  modification  of  the  governing  principle.  A 
private  Indlvidnal  granting  the  use  of  his  hall 
fOr  this  occasion  without  rental  diar^  would 
not  be  exonerated.  The  dty  of  Long  Beadi, 
doing  precisely  the  same  thing,  stands  In  pre- 
cisely the  same  l^al  position.  Therefore  we 
consider  the  conclusion  absolutely  unescap- 
able,  upon  prlndide  and  under  the  autfaori- 
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tiss,  that  the  dly  of  Lone  Beadi  was  acting 
in  a  private  and  iwopxtotary  capadty  In  the 
general  maintenance  of  this  assembly  ball, 
and  was  likewise  so  acting  upon  the  spedfie 
occasion  here  In  question  whoi  it  was  there 
let  or  its  nse  permitted  for  the  odebratlon  of 
"Empire  Day." 

Neither  of  the  Oalifomia  cases  TcOled  upon 
by  appellant  la  at  aU  In  point.  In  Mdvln  r. 
State,  m  OaL  16»  S3  Fac.  416,  plataitlff  sought 
to  recover  damages  from  the  state  for  In- 
juries received  at  the  state  fair  at  Sacra- 
mento, and  received  a  verdict  whldi  was  set 
aside  on  motion.  This  court  held  that  the 
state  was  not  liable  for  two  reasons:  Flzvt, 
that  it  had  distinctly  disclaimed  UaUlity  for 
the  acts  of  Its  ag»it»— ihe  state  board  of 
agrlcnltore— 4n  dafilartng  that  *in  no  event 
shall  the  state  be  liable  for  any  premium, 
award,  or  debt  created  by  said  board  of  agri- 
culture^" and  it  declared  that  sudi  a  liability 
for  injury  was  within  the  meaning  of  this 
language.  Second,  It  hdd  that  the  state 
board  ol  agriculture  was  a  mere  corporate 
agency  of  the  state  for  public  and  govern- 
mental functions,  saying: 

"We  find  none  of  the  elements  of  a  private  cor^ 
poradoQ  In  its  creation,  its  powers,  or  the  nuMle 
of  their  exercise.  Its  objects  are  public  and 
educational,   *   •  ♦   It  exists  for  the  sole  pur- 

Eose  of  promoting  the  public  interest  in  the 
usinesB  of  ogricnlture  and  kindred  objects.  It 
Is  an  agency  of  the  governemnt,  and  in  no  sense 
an  organization  for  pecuniary  profit  to  the 
state," 

Denning  v.  State,  128  CaL  816^  S5  Paa 
1000,  was  an  action  by  an  onployg  ot  the 
lurbor  commission  to  recover  for  injuries 
recdved  while  in  the  enqilt^  ot  the  oonunis* 
sion  as  a  night  deck  hand  on  &  tug  belonging 
to  the  state.  This  case  Is  distinguished  In 
Davoust  V.  City  of  Alameda,  s^pra,  and  in 
the  latt»  case  it  Is  painted  oat: 

"That  the  plaintiff,  when  injured,  was  employ- 
ed in  a  distinct  branch  of  the  service,  viz.  the 
protection  against  or  extinguisbment  of  fires, 
which,  even  in  tin  case  of  municipal  corpora- 
tions. Is  uniformly  held  to  be  the  exerdse  of 
a  purely  governmental  function." 

The  n^ligmt  maintenance  of  the  stroc' 

tnre  was  snffidently  established  by  the  evi- 
dence to  Justify  the  Implied  finding  of  the 
Jury. 

The  coneluston  already  expressed  .concern- 
ing the  general  purpose  of  the  construction 
of  this  auditorium,  and  the  spedflc  purpose 
of  Its  use  upon  the  day  in  qnestlon  does  not 
at  all  depend  upon  the  evidence  which  was 
Introduced  to  the  effect  that  the  dty  did  not 
charge  any  rental  upon  the  day  in  question, 
and  that  it  did  rent  portions  of  the  auditori- 
um for  purposes  of  private  gain.  The  tact 
that  no  rental  was  diarged  upon  this  partic- 
ular day  is  in  no  wise  determluatlTe  ot  the 
question,  and  the  evidence  of  the  rental  for 
gain' of  portions  of  the  structure  and  of  the 
pier,  even  if  exduded,  could  not  have  chanc- 
ed the  Inevitable  result 

The  ,  appellant  sought  to  introduce  evi- 
dence to  prove  that  the  buUdini(  w9fi  ,000^ 
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Btructed  In  part  upon  tide  landa  belongtng  to  i 
the  state,  and  that  its  ccrastnicdon  and  maln- 
toiftnce  of  the  balldln;  under  these  dream- 
stances  was  ultra  Tires.  We  can  perceire 
no  possiMe  force  to  tbls  ccoitentiiHi,  and  state 
it  only  that  it  may  appear  that  it  has  not 
been  overlooked. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  ooncur:  MELYIN,  J.;  LOBIGAN,  J.; 
SLOSS,  J. ;  IAWIjOB,  J. 

SHAW,  J.  I  dissent  from  the  i^iDicm  of 
the  majority  ot  the  court  On  the  main 
question  of  the  liability  of  munidpalltlee  for 
the  negligence  of  their  officers  whereby  per- 
sonal injuries  are  caused,  I  am  satlsfled  with 
the  views  exinressed  1^  Yictw  EL  Sliaw,  Jus- 
tice pro  tHD..  iQKm  the  deci^^oa  <tf  tlie  case 
at  the  former  hearing.  The  following  are 
the  parts  of  that  oplnitn  wherein  the  ques- 
tioa  Is  discussed: 

''Conceding  n^llgence  on  the  part  of  the  offi- 
cers snd  employes  of  the  city  by  reason  of  which 
Edith  Chafor  was  killed,  is  defendant  liable  in 
damagea  to  the  plaintiffs  for  such  loss  as  they 
may  nave  suetaitied  by  reason  of  her  death? 
Municipal  corporations  in  the  performance  of 
their  functionB  act  in  a  donble  character.  Sec- 
tions 38  and  1303,  Dillon  on  Municipal  Corp. 
(fith  Ed.).  In  the  (me  they,  as  subordinate 
agencies  of  the  state,  are  intrusted  with  the 
exercise  of  limited  governmental  powers  for  the 
benefit  of  the  local  public,  in  the  performance 
of  which,  in  this  state  there  being  no  statutory 
provision,  they  are  not  liable  for  the  negligence 
of  their  officers,  agents  and  servants  through 
whom  they  act  See  concurring  opinion  of  Jus- 
tice Shaw  in  the  case  of  Davoust  v.  City  of 
Alameda,  149  CaL  75  (S4  Pac.  760,  6  L.  R.  A. 
<N.  S.)  636,  9  Ann.  Cas.  847],  and  authorities 
there  dted.  In  the  other,  they  may  exercise 
powers  conferred,  not  for  the  benefit  of  the  pub- 
lic, but  for  theuF  own  private  and  pecumary 
profit,  in  which  case  they  are,  in  exercising  such 
powers,  liable  for  damages  resulting  from  the 
negligence  of  their  officers,  agents  and  employes 
to  the  same  extent  and  goremed  by  the  same 
rules  as  are  applicable  to  corporations  or  indi- 
viduals engaged  in  like  hu^ess.  Davoust  v. 
City  of  Alameda,  supra;  Esberg  Cigar  Co.  v. 
Portland,  34  Or.  282  [55  Pac.  961,  43  L.  R.  A. 
43S,  75  Am.  St  Rep.  651] ;  Western  S.  F.  So- 
dety  V.  Philadelphia,  81  Pa.  183  [72  Am.  Dec 
7301. 

"This  distinction  is  recognized  and  conceded 
by  counsel  for  respondents,  who  insists  that  the 
construction,  maintenance,  and  use  ot  this  as- 
sembly hall  was  not  a  governmental  function, 
hut  that  it  was  maintained,  used,  and  o^rated 
purely  as  a  corporate  enterprise  trom  which  the 
dty  m  Its  private  or  proprietary  character  re- 
ceived revenue,  emolument,  and  gain,  just  as  a 
dty  does  in  operating  a  lighting  or  water  plant 
by  means  whereof  the  dty  distributes  to  its 
citizeoB,  for  hire  and  tolls,  electric  current  or 
water.  If  respondents'  position  be  sustained, 
it  must  follow  that  the  dty  should  be  hdd  liable 
to  plaintiffs  in  damages.  In  support  of  their 
contention,  respondents  insist:  Firat,  that  the 
statute  heretofore  referred  to,  pursuant  to  which 
bonds  were  issued  for  the  constraction  of  the 
hall,  fixes  the  character  thereof  as  private  and 
proprietary;  and,  second,  that  the  evidence 
shows  that  the  assembly  hall  was  erected  and 
maintained  by  the  dty  in  its  proprietary  ca- 

f)adty,  and  from  the  letting  of  which  and  exact- 
ng  rentals  for  Uie  use  thereof  it  derived  revenue 
gain,  and  pr<^ 


Respondents  proposition  that  the  eharscter, 
use,  and  maintenance  of  the  assembly  haU  w 
auditorium  is  oondosively  fixed  as  proprietaEy* 

as  distinguished  from  governmental,  b  based  up- 
on section  8  of  the  legislative  act  referred  to 
(Stats.  p.  412),  pursuant  to  which,  as 

statsd,  bonds  were  issued  and  from  the  proceeds 
of  the  sale  of  whidi  the  building  was  construct- 
ed. This  section  nrovides:  'All  monevs  derived 
from  the  use  or  hire  of  such  assembly  or  con- 
vention hall  shall  be  deposited  in  the  treasnry 
of  the  munidnality  to  the  credit  of  said  nubile 
hall  fund,  and  shall  be  applied,  exdusively,  to 
the  following  purposes,  to  wit;  First  for  the 
necessary  expenses  of  conducting,  maintainiiiCi 
and  insuring  such  hall,  and  ot  making  nil  im- 
provements and  repairs  thereot  Second,  for  the 
payment  of  installments  of  interest  or  principal 
becomii^  due  on  said  bonds  until  the  whole  of 
said  bcmded  indebtedness  shall  have  been  wUd. 
Third,  any  surplus  remaining  after  providing 
for  the  purposes,  first  and  second  aboye  speci- 
fied, may  be  appropriated  and  used  for  general 
munidpal  purposes.'  At  the  time  in  question 
the  city  otuaag  Bcadi,  (derating  under  a  free- 
holder's diarter,  bad  a  board  of  pubUe  works, 
which,  not  only  as  provided  in  section  9  of  the 
act  but  in  the  charter  as  well,  committed  to  said 
board  the  control,  msnagonent  letting,  and  use 
of  such  htHL  Save  as  to  these  provisions,  the 
act  is  silent  as  to  die  capacity,  whether  govern- 
mental or  private,  in  which  the  dty  should  con- 
struct and^  maintain  the  haU.  That  the  dtr 
might  let  the  hall  for  private  use,  exacting  a 
rental  thereifor,  admits  of  no  questian.  The  act 
itself,  however,  does  not  restrict  nor  purport  to 
limit  the  power  of  the  dty  to  such  use  of  the 
halt  On  the  contrary,  as  dedared  pursuant  to 
section  2  thereof,  the  public  interest  and  nece»* 
sity  d^anded  the  construction  of  such  hall, 
which,  as  we  construe  it  was  intended  for  use 
by  the  city  in  a  dual  capadty;  that  is,  both 
governmental  and  private.  It  might  be  and,  as 
shown  by  the  evidence,  was  used  as  a  meeting 
place  for  its  legidative  body,  for  gatherings  to 
discuss  questions  of  public  interest,  tor  religious 
and  pditical  conventions,  for  recreation,  amns^ 
m^t  or  educational  purposes ;  the  function  ot 
providing  a  place  for  such  meetings  bdng  purely 
governmental  in  dmracter  for  the  general  bene- 
fit  of  the  public  Clarke  v.  InbabitanU  ot 
Brookfield,  SL  Mo.  503  [51  Am.  Rep.  243J.  On 
the  other  band,  as  determined  by  the  dt7,  it 
might  through  its  proper  officws,  let  all  or  uy 
part  ot  the  structure  for  private  uses,  exactinc 
rentals  therefor,  in  which  ease  the  revenue  de- 
rived must  be  applied  as  provided  by  section  8 
of  the  act  In  the  cose  of  Davis  v.  Rockport, 
213  Mass.  279  [100  N.  E.  612,  43  L.  R.  A.  (N. 
S.)  1189],  it  is  said:  'A  munidpaUtv  has  the 
power  to  let  for  profit  real  estate  held  for  pub- 
lic purposes  and  not  needed  for  the  present  for 
such  a  purpose.  It  Is  not  compdled  to  let  the 
property  lie  idle  *  •  •  It  dther  oouUl  aUow 
the  property  to  renudn  unused  or  it  could  let 
the  same  or  any  part  thereof  tor  profit.  If  it 
took  the  former  course,  it  was  answerable  only 
as  a  municipality  In  possession  ot  property  in- 
tended for  public  use.  It  it  took  the  latter 
course  then  it  became  answerable  as  a  private 
owner.'  Not  infrequently  dties,  anticipating 
future  needs,  acquire  property  for  a  pubfie  use 
and  until  devoted  to  sudi  purpose  let  the  same 
for  private  use  for  hire.  The  dty  ot  Los  Ao- 
geles  furnishes  an  illustration  of  the  priudpls 
here  stated.  It  holds  real  estate  purchased 
for  pnblic  purposes  whidi,  not  presently  requir- 
ed therefor,  it  lets  for  private  uses.  In  Dilloiw 
Munidpal  Corporations  (5th  Ed.)  |  1657,  it  is 
said:  *It  has  been  held  that  the  maintenance 
of  a  dty  hall  for  the  use  of  the  dty  officers  and 
employ^,  as  well  as  for  the  transaction  of  the 
d^'s  business,  is  the  exercise  of  a  governmental 
function,  and  that  the  dty  cannot  impliedly  be 
held  liatde  for  negligence  tm  the  Mrt  of  its 
offioera  and  agents  in  T"fl*"t"*"*"g  and  repairing 
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the  dtr  hall  or  In  controlling  and  manaKine  tbe 
same.  Bat  tbe  liability  of  tbe  city  has  D«en 
auBtained  where  tbe  dtj  has  rented  out  the 
city  baD  building  or  some  con^derable  part 
thereof,  and  the  person  injared  had  come  to  tbe 
bnildinic  to  transact  business  with  the  city's 
tenants.'  Little  v.  Git?  of  Holyoke,  58  N. 
170.  Tbe  principle  is  further  illustrated  by 
city  water  systents  which,  like  this  haU,  serve 
a  dual  purpose ;  one  being  governmental  tn 
■applying  water  through  hydrants  for  fire  pro- 
tection, and  the  other  private  in  supplying  wa- 
ter for  pro&t  for  tbe  use  of  its  inhabitants.  If 
an  indindual  sustains  damage  by  reason  of  the 
negligence  of  the  city  in  the  operation  of  a  plant 
for  supplyine  water  to  its  inhabitants,  it,  like 
an  indrndoal,  is  liable  therefor.  Denning  v. 
State,  123  Gal.  316  156  Pac  10001 :  Eeberg 
Cigar  Oo.  v.  Portland,  34  Or.  282  [66  Pac  961, 
43  U  H.  A,  485,  75  Am.  St.  Bep.  651].  On  the 
other  hand,  if  the  damage  results  from  the  op- 
eration of  the  plant  in  the  exercise  of  tbe  pow- 
er of  tbe  city  m  affording  protection  from  fire, 
thm  the  cit7  is  not  accountable  for  such  dam- 
ages. Judson  V.  Borough  of  Winsted.  80  Conn. 
884  [68  Ad.  909,  15  L.  B.  A.  (N.  S.)  91].  Our 
conclusion  is  that  tbe  act  was  not  deait^ed  as 
requiring  the  hall  to  be  constructed  and  main- 
tained by  the  dty  in  its  private  corporate  char- 
acter for  emolument  and  gain,  but  that  it  was 
intended  for  either  private  or  governmental  use, 
varying  from  time  to  time  as  the  city,  throngh 
its  proper  ofBcers,  might  detmnine. 

"since  there  is  nothing  in  the  act  of  the  Leg- 
islature which  fixed  the  capacity  in  which  tbe 
city  held  and  conducted  the  hall  or  restricted 
the  purpose  for  whidi  it  shoald  be  nsed,  the 
anestion  becomes  one  of  fact  to  be  detenoined 
from  the  evidence. 

"This  brings  us  to  respondents*  second  proposi- 
tion, namely,  that  defendant  at  all  times  con* 
ducted  and  operated  tbe  assembly  hall,  not  in  tbe 
exercise  of  a  governmental  function,  but  in  the 
capacity  of  a  private  corporation  and  proprietor 
thereof,  by  letting  tbe  same  for  private  uses  and 
Teserving  rental  lor  such  use.  It  does  not  ap- 
pear from  the  record  that  the  board  of  public 
works  which,  under  the  charter  and  act  of  tbe 
Legislature,  had  control  of  the  letting  and 
diarge  of  the  ball,  ever  at  any  time  authorized 
tbe  nse  of  It  for  holding  the  exercises  on  what 
was  termed  'Empire  Day*  to  commemorate  the 
birthday  of  Queen  Victoria.  Indeed,  so  far  as 
disclosed,  the  committee  of  iwrsons  in  charge  of 
the  cdebratlon  assumed  tbe  rl^ht  to  hold  tiie 
exeretses  there,  withoat  consulting  with  defend- 
ant or  any  its  officials.  Waiving  this  infor- 
mality, however,  and  emceding  that  such  aa- 
thority  and  right  were  implied,  no  pretense  or 
claim  is  made  that  the  haU  was  let  for  hire,  or 
that  any  rental  or  revenue  was  exacted  for  its 
use  on  said  occasion.  Indeed,  with  the  excep- 
tion of  one  occasion  in  March,  1910,  when  the 
assembly  hall  was  by  tbe  citr  council,  for  a 
eonrideration  of  $26  paid  to  Ae  city  clerk,  let 
for  the  purposes  of  a  lecture  delivered  therein, 
the  record  tails  to  disclose  that  tiie  assembly 
hall  proper,  as  disconnected  from  two  booths 
or  rooms,  was  ever  at  any  time  let  for  hire  for 
any  private  purpose  wlmtsoerer.  On  the  con- 
trary, daring  the  same  period  of  time,  it  appears 
that  tbe  dty,  at  large  expense  for  services  of 
janitors  and  other  necessary  charges  of  main- 
tenance, has  devoted  it  to  the  use  of  the  public, 
wher^  to  hold  politlcid,  religions,  and  other 
meetings,  concerts  by  the  mualdpal  band,  sdiool 
commencements,  and.  Indeed,  all  sorts  of  meet- 
ings of  a  public  nature  and  for  tbe  pubUc  bene- 
fit, for  which  no  rental  or  chaise  was  exacted. 
Notwithstanding  such  fact,  however,  the  trial 
court,  upon  the  apparent  theory  that  the  atrne- 
ture  wherein  the  ball  was  located,  together  with 
the  pier  and  wharf,  should  be  regarded  as  one 
unit  and  the  whole  thereof  be  deemed  a  'public 
aasemUj  eouTentiOD  hall.'  permitted  pl^tiffs 
to  introduce  eriteiee  ihowinc  that  aiaoe  180S 


defendant  had  received  as  hire  for  the  two 
booths,  one  in  the  northwest  ewner  and  one  in 
the  northeast  comer  of  the  building,  tbe  com- 
bined area  of  which  was  1,582  souare  feet  as 
compared  with  an  area  of  17,446  square  feet 
in  the  hall  proper,  the  sum  of  $1,461 ;  that  for 
certain  booths  and  rooms  erected  at  the  ocean 
end  of  the  pier  extending  more  than  1,000  feet 
beyond  the  assembly  hall  building,  tbe  city  had 
received  several  thousand  dollars  revenue  for  rent 
thereof,  and  the  sum  of  S2,000  for  a  franchise 
or  permit  issaed  to  a  bathhouse  company  to  con- 
struct and  maintain  a  pipe  line  along  the  pier 
by  means  whereof  to  obtain  water  for  its  bath- 
bouse,  besides  receipts  of  other  revenues  from 
the  use  d  the  pier  and  wharf.  In  admitting 
sudi  evidence  the  trial  court  committed  prej- 
udicial error.  In  ffur  opinion,  the  pier  and  wnarf 
and  booths  at  the  end  thereof  were  no  part  of 
the  assembly  hall  building,  but  entirely  distinct 
and  separate  therefrom,  as  much  so,  indeed,  as 
though  the  approach  or  wa^  covering  tbe  inter- 
vening space  between  the  pier  and  entrance  to 
tbe  ball  bad  never  been  constructed.  Hence  tbe 
rental  received  from  this  pier  and  wharf  could 
not  be  deemed  revenue  derived  from  the  letting 
of  the  assembly  hall  for  hire. 

"We  perceive  no  reason  why  a  municipality 
having  a  city  hall  building  erected  solely  for 
public  uses,  may  not  let  rooms  therein  wbidi  are 
not  immediatdiy  required  for  such  public  use, 
as  to  which  it  would  occupy  the  position  of  a 
corporate  proprietor  and  as  such,  like  a  private 
owner,  be  liable  for  dama^  sustained  by  reason 
of  its  negligence  in  cminection  therewith.  'When 
a  city  or  town  does  not  devote  such  building 
(public  tiall)  exclusively  to  municipal  uses,  but 
lets  it  or  a  part  of  it  for  its  own  advantage 
and  emolument,  by  receiving  rents,  or  other- 
wise, it  is  liable  while  it  is  so  let  in  the  same 
manner  as  a  private  owner  would  be.*  Word- 
en  V.  Gity  of  New  Bedford,  131  Mass.  23  [41 
Am.  Rep.  185];  Uttle  v.  City  of  Holyoke,  177 
Mass.  114  [58  N.  B.  170,  62  U  R.  A.  417] ; 
Chicago  V.  8elz,  202  HI  645  [67  N.  E.  3831; 
Davis  V.  Bcckport.  213  Mass.  279  [100  N.  B. 
612,  48  U  B.  A.  (N.  S.)  1139].  This  being 
true,  tiie  letting  for  hire  of  these  two  smaD 
booths,  disconnected  as  they  were  from  the 
assembly  ball,  as  to  which  defendant's  charac- 
ter was  that  of  a  private  owner,  did  not  fix  or 
affect  its  character  or  function  in  the  mainte- 
nance of  the  assembly  hall.  They  were  no 
part  of  the  hall  and,  like  tbe  wharf,  the  rental 
received  for  the  use  thereof  was  not  for  the 
letting  (rf  the  hall  for  hire.  Hence  it  foUows 
that  the  ruling  of  the  court  In  admitting  evi- 
dence of  the  letting  of  theae  two  booths  was 
Ukewiae  erroaeoas. 

"Not  only  was  there  no  evidmce  of  the  let- 
ting of  tbe  asaembly  ball  by  the  city  or  its  irf- 
ficers,  bat  there  was  no  evidence  nor  is  tiiere 
any  claim  or  pretense,  that  any  rental  was  ex- 
acted or  paid  for  such  use  upon  the  occasion  of 
the  accident  wherein  Edith  Obaiac  lost  llf^ 
'The  building  or  etmctDre  abutted  a  street 
on  tbe  easterly  side  thereof  from  which  the  ball 
could  be  reached  by  a  stairway  leading  to  the 
entrance  of  tbe  building.  Tbe  building  was  a 
two-story  structure,  tbe  lower  floor  being  on- 
inclosed  and  at  all  times  open  to  any  one  de- 
siring to  go  there.  The  second  floor  upon  which 
tbe  assembly  ball  was  located  was  surrounded 
by  an  open  and  covwed  balcony  11  feet  wide, 
furnished  with  aeata,  and  opm  at  all  times  to 
the  general  public,  the  nse  of  which  and  the 
lower  floor  may  be  likened  to  the  use  of  a  pub- 
lic city  park.  It  thus  appears  that  the  building 
was  not  only  designed  and  constmcted  for  a 
double  oae,  bnt  that  in  tiie  conduct  and  main- 
tenance thereof  the  city  has  in  part  used  it 
in  its  private  corporate  capacity  in  letting  for 
hire  the  two  small  bootbs  referred  to:  that  it 
has  used  a  part  thereof,  to  wit,  the  balooniei 
and  lower  floor,  at  all  times  in  Its  gov«iunental 
capadty,  like  a  public  park,  and  that  with  tint 
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exception  of  one  occaeion,  In  Mardi,  1910,  has 
used  the  assemb^  hall  at  all  timea  without 
profit,  gain  or  emolument  for  the  beoefit  of  the 
ireneral  public. 

"If  correct  in  our  conclusion  that  the  mainte- 
nance and  use  of  the  ball  was  not  impressed 
with  an  exclusive  proprietary  character,  but 
tiiat  die  character  of  the  use  on  the  occaaion  in 
question  must  be  determined  from  evidence 
showing  a  letting  of  the  hall  for  private  use 
for  hire,  as  to  which  the  record  is  V110II7  silent, 
It  necessarily  follows  that  the  court  committed 
highly  prejudldal  error  in,  of  its  own  motion, 
instrncnng  the  jury  that  the  construction, 
erection  and  maintenance  of  the  auditorium 
building  by  the  city  of  Iiong  Beadi  was  an  act 
of  saiudty  In  the  ezendae  of  its  pnnirietary 
or  private  capacity,  and  the'measure  of  its  re- 
sponsibility or  liability  in  relation  thereto  is 
the  same  as  that  of  any  other  individual  or  pri- 
vate corporation  engaged  in  similar  conduct, 
end  no  more  or  no  less.' " 

For  the  foregoing  reasons,  I  am  of  tbe 
opinion  that  the  Judgment  should  be  ze- 
Tersed. 

I  concur:  ANGELLOTTI.  a  J. 


tMQVWi.TOV  T.  GHAlfBms,  State  Gomtn^er. 
(Civ.  1882^ 

(District  Court  of  Appeal.  SecMid  DiMrict,  Cal- 
ifornia. Jan.  2a,  1917.) 

1.  JUDOEB  «3>5— SUPKBXOR  JUDGB— BlXOTIOV 

— Nbcebsitt  of  Comiission  bt  Oovebnob. 

PoL  Code,  I  1288,  requires  a  county  clerk 
after  election  of  officere  chosen  at  large  and  judi- 
cial officers  to  make  out  a  statement  ol  tbe  vote 
of  his  county  as  entered  upon  the  records  of  the 
board  of  auperviaora  and  certl&r  th«  same  to  tbe 
secretary  of  state.  Section  1290  provides  that 
the  secretary  of  state  must  make  out  and  file  a 
statement  of  election  and  submit  a  copy  to  tbe 
(Governor.  By  section  1291  the  Governor  is  re- 
quired to  issue  commissions  to  parties  elected. 
Section  907  provides  that  an  officer  shall  witb- 
In  80  days  after  notice  take  bis  oath  of  office. 
On  November  8d  petitioner  was  elected  judge 
of  tbe  superior  coart.  On  December  6tb  fol- 
lowing be  received  his  commission  from  the  sec- 
retary of  state  signed  by  the  Governor.  Prior 
thereto  petitioner  sought  to  qualify  by  taking 
his  oath  and  filing  a  copT  with  secretary  of 
state ;  the  board  of  supervisors  having  complet- 
ed canvass  of  retiums  and  declared  petitioner 
elected.  HM  that,  until  secretary  of  state  bad 
certified  th«  results  of  tbe  election  to  the  Gov- 
ernor and  the  Governor  iasoed  bia  commission, 
petitioner  was  not  entitled  to  take  office. 

[£d.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  Sfi  21-23.] 

2.  Officebs  ^=»9S— Cohpknbation— Dk  Fao- 
10  Officebs. 

The  collection  of  tbe  salary  annexed  to  the 
office  is  an  incident  to  the  title,  and  a  de  facto 
officer  cannot  recover  compensation  for  his  serv- 
ices. 

flSd.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  IS  134, 139.] 

Petition  tor  writ  of  mandamus  by  Curtis 
C.  L^erton  against  John  8.  Chambers,  State 
Gontndler.   Writ  denied. 

Curtis  C.  Legerton,  of  Los  Angeles,  in  pro. 
per.  U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  for  respondent. 


JAUES,  J.  Petitioner  herein  was  at  the 
general  election  held  in  November,  1914. 
elected  to  the  office  of  Judge  of  the  superior 
oourt  in  the  county  of  Los  Angeles  for  the 
"short"  term;  that  is,  the  term  Intervening 
between  the  end  of  the  term  of  the  Incum- 
bent who  was  appointed  to  fill  a  vacancy  and 
the  cranmencement  of  the  regular  term  next 
succeeding.  In  this  case  the  short  term  end- 
ed upon  the  Incoming  of  the  newly  elected 
ofilcer,  who  was  other  than  this  petitioner, 
in  January,  1915.  The  elecUoa  took  place  on 
the  3d  of  November,  and  on  the  6th  day  of 
December  following  petltl<mer  received  from 
the  secretary  of  state  a  commission  signed 
by  the  Governor.  Prior  to  that  date,  how- 
ever, and  on  the  19th  day  of  November,  peti- 
tioner sought  to  quall^  for  tbe  office  by  tak- 
ing the  oatti  and  filing  a  copy  thereof  with 
the  secretary  of  state.  He  did  In  fact  enter 
upon  the  duties  of  the  office  at  that  date,  and 
so  continued  up  to  the  time  he  received  his 
cmnmlsslon,  and  afterwards  during  the  short 
term.  On  the  18th  day  of  November,  1914, 
tbe  board  of  supervisors  of  the  county  of 
Loa  Angeles  completed  the  canvass  of  the 
returns,  and  petitioner  allies  that  said 
board  thereupon  "declared  your  petitioner 
elected  to  said  office  of  Judge  of  the  superior 
court"  These  facts  arc  set  forth  in  the  pe- 
tltlML  which  was  filed  her^.  Tbe  answer 
as  made  by  the  controller  In  effect  raises  1»- 
sues  of  law,  and  the  matter  has  been  autouit- 
ted  upon  tbe  points  and  authorities  filed  by 
petltl<Mier  and  a  brief  for  respondent. 

[1,2]  The  two  principal  questions  present- 
ed are:  (1)  Was  petltl<mer,  upon  tin  can- 
vassing of  the  vote  as  made  by  the  board  of 
supervisors  of  Los  Angeles  county,  entltted 
to  Immediately  assome  office  as  an  ofUoa  de 
Jure?  (2)  If  be  was  not  so  entitled,  and  be- 
cause of  his  assumption  of  the  duti^  of  the 
office  he  became  a  de  facto  officer,  was  be 
under  such  drcunutancea  entitled  to  the  sal- 
ary attached  to  the  office?  In  many  of  the 
cases  dted  by  the  petltltmer,  all,  however, 
from  other  Jurisdictions,  It  Is  held  that  the 
Issuance  of  a  oommlsslon  Is  not  a  necessary 
prerequisite  to  the  determlnatltm  ol  the  taxt 
that  an  officer  has  been  duly  elected.  Under 
our  statute  however,  tbe  various  duties  to 
be  performed  by  not  only  the  canvasslns 
boards  at  Qie  election,  but  the  certifying  of- 
ficers tiiereafter,  are  held  to  be  a  part  of  the 
machinery  of  the  election,  until  the  perform- 
ance of  which  there  can  be  no  l^al  detCTnl- 
natlon  as  to  tbe  results.  In  the  case  of  a  su- 
perior Judge  the  board  of  supervisors  is  wlQi- 
out  power  to  Issue  a  certificate  of  election, 
because  the  office  Is  viewed  as  a  state  ottlkee. 
Die  statute  e^ressly  excludes  the  board  of 
supervisors  from  any  such  right  when  it  pro- 
vides that,  after  election  returns  Iiave  heea 
canvassed: 

"The  county  clerk  must  immediatdy  make  out 
and  deliver  to  such  person  (except  to  the  person 
dected  superior  judge)  a  certificate  of  elcctiai 
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atened  by  him,  and  authenticated  with  tibe  seal 
of  the  superior  conrt"   Pol.  Code,  |  1284. 

Section  1288  of  the  same  Code  requires 
each  county  clerk,  In  the  cases  of  "officers 
chosen  by  the  electors  of  the  state  at  large, 
or  for  judicial  offloen,"  to  make  out  a  state- 
ment of  the  rote  of  his  county  as  entered  up- 
on the  records  ot  the  board  of  snperrlsors, 
and  certify  the  same  and  transmit  the  state- 
ment to  the  secretary  of  state.  Section  1290 
of  the  same  Code  provides  as  follo\rs: 

"On  the  fortieth  day  after  the  day  of  elec- 
tion, or  so  soon  as  the  returns  have  been  received 
from  all  of  t^e  coon  ties  of  the  state,  if  received 
within  that  time,  «  •  •  the  secretary  of 
state  must  compare  and  estimate  the  vote,  and 
make  out  and  file  in  hia  office  a  statement  there- 
of, and  transmit  a  copy  of  such  statement  to  the 
Ooremor,  except  In  the  cases  of  senators  and 
members  of  &a  assembly." 

Section  1201,  Immediately  followli^,  reads: 
"Upon  receipt  <A  such  copy  the  Oovemor  must 
issue  commissions  to  the  persons  who  from  It 
appear  to  have  received  the  hiehest  number  of 
votes  for  oflBces,  except  that  of  Governor  Or  lieu- 
tenant Governor,  to  be  flUed  at  such  election." 

The  prorlslon  as  to  the  taking  of  an  oath 
of  office  coDtalna  the  requirement  tluit  t3ie 
oath  shall  be  subscribed  and  filed  within -80 
days  after  the  officer  has  "nottoeT*  of  his  dec- 
tl<m  or  appointment,  or  before  the  expiration 
of  15  days  from  the  commencement  of  his 
term.  Sectl<ni  907,  P<^  Code.  In  People  t. 
Shaver,  127  GaL  8S0,  60  Pac.  78S,  speaking 
of  the  reqalremmt  tiiat  flie  coonty  derk 
shall  issue  a  certificate  of  election  to  a  can- 
didate, our  Snpreme  Court  has  declared  that 
this  procedure  la  something  more  than  a 
mere  form  for  the  private  advantage  of  the 
candidate.  The  court  says: 

"It  la  the  mode  prescribed  for  the  orderly 
ennonncement  of  the  result  of  an  election,  and 
Is  as  much  a  part  of  the  machinery  of  the  elec- 
tion as  are  toe  provisions  for  the  canvassing 
of  the  returns  and  the  re^stration  of  the  result." 

The  court  cites  State  v.  Meder,  22  Nev. 
264,  38  Pac.  668,  and  People  v.  North,  72  N, 
T.  128.  The  opinions  in  the  cases  last  re- 
ferred to  fully  sustain  the  quoted  portion  of 
the  (pinion  of  the  conrt  In  the  Sharer  Cose. 
It  must  be  concluded,  therefore,  that  until 
the  secretary  of  state  had  certified  the  re- 
sult of  the  electloQ  to  the  Governor,  and  the 
Governor  had  upon  examining  the- same  Is- 
sued his  commission,  the  person  elected  was 
not  entlUed  to  take  office.  This  is  not  a 
case  where  there  was  any  failure  on  the  part 
of  the  certifying  officers  to  act  within  the 
time  required  by  law;  hence  any  questions 
which  might  be  presented  affecting  such  con- 
dition do  not  arise. 

It  has  been  r^eatedly  held  that,  as  the 
collection  of  salary  or  compensation  annexed 
to  an  office  is  an  incident  to  the  title  to  the 
office,  de  facto  officers,  whose  acts  for  the 
sake  of  public  Interest  may  be  held  legal, 
cannot  recover  compensation  for  their  serv- 
ices. People  V.  Potter,  63  Cal.  127 ;  Burke  v. 
Edgar,  67  Cal.  182,  7  Pac.  488;  Anderson  v. 
Lewis,  29  Cal.  App.  24,  154  Pac.  287. 


It  follows  as  a  necessary  condusloo  that 
the  petitioner  Is  not  entitled  to  the  writ,  and 
the  prayer  ot  the  petition  la  therefore  de- 
nied. 

We  eoDCor:  CX>NBX]y.  P.  J. ;  BHAW,  J. 


LEGEBTON  v.  LEWIS,  County  Auditor. 
(GiT.  18m 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifomia.  Jan.  26, 1917.) 

1.  Judges  <&=»22(1)— Coupensation— De  Fac- 
to Judge. 

A  de  facto  Judge  of  the  superior  conrt  is  not 
eutitied  to  collect  salary. 

nSd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  S§  76,  77,  84,  88,  179.] 

2.  Appeal  ano  Ebbob  «=al078(l>— Review— 

OONSTITUTIONAL  QUESTIOW — ABQCMENT. 

In  absence  of  argument  or  citation  tif  an* 
thorlties,  the  appellate  court  will  not  pass  on  a 
contention  that  a  statute  is  unconatitutionaL 

[Ed.  Note.~ror  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  8  4256.1 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  M.  York,  Judge. 

Petition  for  writ  of  mandamus  by  Curtis 
O.  Legerton  against  Walter  A.  Lewis,  "County 
Auditor.  Writ  issued,  and  defendant  ap- 
peals.  Reversed,  with  costs. 

A.  J.  HIU,  Go.  Couns^,  and  lUAert  B. 
MwrgSay  and  Da,vld  R.  Fariea,  Deputies  Co. 
Counsel,  all  of  Los  Angeles,  for  appellant 
Curtis  G.  Legerton,  of  Los  Angeles,  In  pro. 
per. 

JAMES,  J.  An  appeal  ma  takoi  in  this 
ease  by  tbe  coun^  auditor  of  tbe  county  of 
Los  Angeles  from  a  Jndgmont  awarding  writ 
ot  mandate  to  compel  the  issuance  of  a  war^ 
rant  In  ftivor  of  petttlonar  tot  the  snm  of 
tl31.09  as  payment  tcx  that  portion  (ME  tiie 
salary  of  a  superior  Judge  payaUe  from  the 
county  of  Los  Angeles  for  a  pwiod  from  tlie 
19th  day  of  November,  1914,  to  December  6, 
1014.  The  preliminary  facts  In  this  case  are 
the  same  as  those  in  Legerton  v.  Chambers 
<Clvll  No.  1892)  163  Pac.  678,  this  day  de- 
cided. There  was  intaposed  In  this  case  a 
defense  additional  to  that  presented  in  the 
case  referred  to,  whereby  the  auditor  showed 
that  there  had  been  filed  with  him  an  ab- 
stract of  a  judgment  rendered  against  peti- 
tioner In  the  justice's  court  of  Los  Angeles 
township  In  the  sum  of  $299.77.  It  is  stipu- 
lated by  counsel  that  this  matter  may  be  sub- 
mitted upon  the  briefs  and  authorities  filed 
in  this  and  In  the  case  of  Legerton  v.  Cham- 
bers, ihie  trial  judge  by  his  judgment  de- 
termined that  petitioner  was  a  duly  elected 
superior  judge  and  a  de  jure  officer  from  the 
19th  day  of  November  to  the  5th  day  of  De- 
cember, and  that  he  was  entitled  to  his  sal- 
ary as  such.  He  determined  the  Issue  as  to 
the  filing  of  the  abstract  of  Judgment  in  fa- 
vor of  the  county  auditor,  hut  In  the  concltt- 
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alona  of  law  attadied  to  the  finding  declared: 
"That  the  provisions  of  section  710  of  the  Code 
of  Civil  Procedure,  in  *o  far  as  said  provisions 
affect  the  salary  of  a  ji^ge  of  the  suiwrior  court, 
are  unconstitational. 

What  Is  said  In  the  opinion  In  the  case  of 
Legerton  v.  Chambers  disposes  of  this  appeal 
in  favor  of  the  appellant,  and  it  will  be  un- 
necessary to  repeat  what  has  been  in  that 
opinion  declared  as  our  view  of  the  law. 

[1,2]  Petitioner  being  held  to  have  acted 
only  as  a  de  facto  officer,  under  the  author- 
ities cited  he  is  not  entitled  to  collect  the  sal- 
ary. We  are  furnished  with  no  argument  ei- 
ther atta<^g  the  constitutionality  of  sec- 
tion 710  of  the  Code  of  Civil  Procedure  or 
opposing  such  a,  position.  From  a  careful 
reading  of  the  section,  however,  there  occur 
to  ua  no  constitutional  grounds  upon  which 
it  may  be  concluded  that  the  officers*  salaries 
subject  to  the  process  of  garnishment  there- 
under are  salaries  of  officers  other  than 
iudges  of  the  superior  court.  In  the  absence 
of  argnment  or  citation  of  authority,  it  is  un- 
necessary to  express  any  final  conclurfon  as 
to  that  matter. 

The  judgment  is  reversed,  wltti  direction 
to  the  superior  court  to  enter  ujwn  the  find- 
ings made  a  jndgmrat  In  favor  of  the  def aid- 
ant audltmr;  appellant  to  have  bis  costs. 

We  concnT:  OONRBT,  P.  J.;  SHAW,  3, 


8TRABM  T.  et  aL  (Otv.  1846.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Dea  30,  1918.  Rehearing  Denied 
Jan,  29,  1917.  D«iiad  by  Supreme  Court 
Feb.  2S,  1917.) 

1,  COBPOBATIONS  «=»577— CHANOK  OF  Nillfr- 
IBEIITITT. 

The  identil?  of  a  corporation  ib  not  destroy- 
ed, nor  Its  legal  obligations  obliterated,  by  the 
mere  fact  of  runcorporatlon  under  the  same  or 
different  name,  and  the  transfer  of  corporate 
assets  from  the  old  to  the  new  corporation  will, 
where  it  is  sought  to  escape  debts,  be  cwsider- 
ed  as  done  to  hinder,  delsy,  and  d^aud  credi- 
tors of  the  old  corpcxation. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cebt  Dig.  11  2307,  2308.] 

2.  COBFORATIONS  «s»579(i9— AasRS— LX&BII.- 
nr  Foa  Debts. 

Where  there  was  a  reincorporation  oC  an 
existing  coiupaDy,  and  a  transfer  to  it  of  all 
the  assets  of  the  original  corporation,  the  new 
company  is  liable  to  the  dttnonds  of  creditors 
of  the  old  corporatitm  to  the  extent  of  the  as- 
sets received  from  it. 

[Ed.  Note.— For  other  cases,  see  COTporatlons, 
Cen  .  Dig.  ii  2307.  2309,  2318,  2316.] 

&  COBPOBATIOHS  «=»6TOC9  —  DXBTS  —  LU.- 
BIUTT. 

Where  an  existing  corporation  was  rein- 
corporated to  carry  on  the  business,  the  new  com- 
pany recaving  assets  fn^n  the  original  ohb- 
pany,  the  new  company  cannot  defeat  an  action 
vy  a  creditor  of  the  original  company  without 
rfiowing  tliat  the  assets  rectived  were  not 
sufficient  to  dischaige  the  claim;   the  matter 


being  one  pecuHady  witltln  the  knowledge  of  the 

new  compady. 

[Ed.  Note— For  other  cases,  see  Corpora  tiona, 
Cent  Dig.  H  2307,  2309,  2313,  2316.] 

Appeal  from  Superior  Court,  Olty  and 
County  of  Saa  Frandsco;  IL  P.  Shortall, 

Judge. 

Action  by  Paul  Strabm  against  George  G. 
Fraser  and  others,  and  Fraser  Studios,  a  cor- 
pora tioo.  From  a  judgment  for  plalntUI,  the 
last-named  defendant  appeals.  Affirmed. 

Curtis  Hilly^,  of  San  Francisco,  for  appel- 
lant Carl  W.  Mueller,  of  San  Frandsoo,  for 
respondent. 

PER  CURIAM.  Plaintiff  was  emplc^ed  by 
Vaughn  &  Fraser,  a  corporation,  as  assistant 
operator  In  a  photographic  stndlo  at  a  salary 
of  990  per  mouth.  Subsequent  to  the  reodl- 
tlon  of  his  s^rlces  Vatighn  &  Fraser  trans- 
ferred all  of  Its  properties  to  the  defendant 
corxwratlon  Fraser  Studios.  Plaintiff  sued 
for  labor  and  services,  rendered,  jtdnlng  as 
defeodanta  George  Q.  Fraser  and  Mai7  L. 
Fraser,  individually  and  as  trustees  ot 
Vsjighn  &  Frasw,  a  corporation;  George  G. 
Fraser,  doing  buslneaa  as  Vaughn  4b  Fraa»; 
Vaughn  ft  Fraser,  a  oorporatltm,  and  Fraser 
Studios,  a  corporation.  The  trial  court  ren- 
dered Judgment  in  favor  of  the  plaintiff  and 
against  defendants,  Includli^  the  appellantt 
Fraser  Studios,  a  corptv^ion,  for  the  sum  ot 
$735,  with  interest  and  coats,  and  this  appeal 
la  from  said  judgment 

The  point  presented  for  reversal  is  that 
there  was  nO' evidence  to  support  a  finding 
that  Fraser  Studios— which  was  organised 
and  incorporated  subsequent  to  the  termina- 
tion of  the  Muploymeat  of  the  i^lntlfl-* 
could  be  held  Jlable  as  an  original  contractor, 
no  showing  having  been  made  that  it  ever  as- 
sumed the  <rt>Ugation  in  suit  The  sole  <ines- 
ti(m,  therefore,  Is  whether  cat  not  Fxaser  Stu- 
dios and  Vauithn  &  Fraser  are  sobstantiaUy 
the  same  corporation. 

[1]  As  Indicatlnc  the  substantial  Identtty 
of  the  two  corporattons,  it  appears  In  evl^ 
denoe  that  the  same  premises  were  occupied 
by  the  two  corporations,  that  the  same  fur- 
niture was  used  In  the  business  ct  the  two 
corporations,  and  that  the  oid  names  were 
publicly  display^  at  the  original  place  ot 
buslnesa  It  is  weU  settled  that  the  identity 
of  a  corporation  is  not  destroyed,  nor  are  its 
legal  oUigaUons  obliterated,  by  the  mere  fact 
of  r^cwpwatltm  under  the  same  or  a  dif- 
ferent name,  and  a  transfw  ot  the  onporata 
assets  from  Uie  old  to  the  new  corporatt«i 
will,  when  warranted  by  the  pleadings  and 
proof,  be  considered  as  having  been  done  to 
hinder,  delay,  and  'd^rand  creditors  ot  the 
old  corporation.  Koch  t.  Speedwell  Motor 
Car  Co.,  24  OaL  App.  128.  140  Paa  698,  000; 
2  Clark  &  Marsh  on  Corp.  {  342. 

[2, 1]  It  is  insisted,  however,  by  appellant 
that  under  the  new  incorporatloa  a  new 
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stockholder  had  tavested  a  certain  sum  for  a 
half  Interest  therein,  and  that  as  the  evi- 
dence fails  to  show  what  proportion  the  prop- 
erty transferred  bears  to  the  amount  so  In- 
rested,  It  would  be  Inequitable  to  subject  the 
new  Interest  to  the  satisfaction  of  the  plaln- 
tllTB  claim.  However  this  may  be,  the  old 
corporation  and  Its  property  were  liable  to 
the  demands  of  the  plalntUT,  and  the  new  cor- 
poration must  respond  to  the  extent  of  the 
property  thns  acquired,  which,  If  It  be  Insi?- 
ntflcant,  aa  is  claimed  on  behalf  of  the  appel- 
lant, was  a  matter  i)eculiarly'  within  the 
knowledge  of  the  new  corporation,  and  no  at- 
tempt was  made  by  It,  in  Its  defense  to  the 
action  In  the  court  below,  to  show  what  was 
the  fact  in  this  behalf.  The  evidence  shows 
that  the  old  corporation,  Vaughn  &  Fraser, 
forfeited  its  diarter  for  the  nonpayment  of  a 
license  tax,  and  transferred  all  of  its  prop- 
erty to  the  defendant  corporation,  Fraser  Stu- 
dios, which  apparently  was  but  a  mere  ctm- 
tinuatlon  and  reorganization  of  the  old  cor- 
poration of  Vaughn  &  Fraser.  Under  these 
circumstances  and  the  authorities  dted, 
plaintiff,  we  think,  was  entitled  to  have  the 
new  corporation  respond  to  his  demand.  Hl- 
bernla  Ins.  Co.  v.  Transportation  Oo.  (O.  G.) 
13  Fed.  516. 
Jodeuent  affirmed. 


SBBLT  V.  KFOI/rZ'S,  Inc.,  et  si.  (Ctr.  1528.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Dec.  30,  1&16.  On  Petition  tw  Be- 
hearing,  Jan.  29,  1917.  Rehearing  Denied  by 
Baptraw  Court  JPob.  26,  1017.) 

1.  BUXB  AND  Noixs  «=»526  — ACZIONB  — No- 
ncB  OF  DiSHOnOB. 

In  an  action  against  an  iadorser  of  a  note, 
evidesice  held  to  warrant  a  finding  that  plaintitr 
by  his  agent  made  due  and  dUigent  search  to  lo- 
cate the  residence  and  place  u  buBlness  of  the 
iDdwser  to  serve  her  with  notice  of  weeent- 
ment,  dishonor,  and  nonp^ment,  and  hence 
that  notice  of  dishonor  was  excused  under  Civ. 
Code,  S  3156. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §8  1840-1846.] 

2.  PuEADiNo  ^323609  —  AMEnDHsnr  —  At 
TKiAi^onTosumo  TO  pRoor. 

In  an  action  on  a  note,  where  the  evidence 
showed  facta  excusing  service  of  notice  of  dis- 
honor upon  the  defendant  indorser,  it  was  no 
abuse  of  discretion  for  the  court  to  allow  plain- 
tiff at  trial  to  amend  his  complaint,  which  origi- 
nally alleged  service  of  the  notice  of  di8h<xior, 
so  as  to  allege  facts  showing  the  excuse. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fj  601,  606.] 

Appeal  tnm  SuperiOT  Court,  aty  and 
Oonnty  of  San  Frandaco ;  Geo.  H.  Oabaniss, 
Judge. 

Action  by  F.  E.  Seely  against  Sbdtz's,  Inc., 
O.  A.  Meyer,  and  another.  From  a  Judgment 
for  plaintiff  and  order  denying  new  trial, 
defendant  Meiyer  appeals.  Affirmed. 

ManOuOl  B.  Woodworth,  Edward  Londe, 
and  Emllio  Lastreto,  all  of  San  Francisco, 


for  appellant  S.  C.  Wright,  of  San  Fran- 
cisco ^athan  Newmark,  of  San  Francisco, 
of  oonnsel),  for  respondent 

FEB  CURIAM.  Mrs.  C.  A  Meyer,  one  of 
the  defendants  in  this  action,  was  an  ac- 
commodation indorser  of  a  negotiable  prom-, 
issory  note  executed  to  the  plaintiff  by  the 
defendant  Stoltz's,  Inc.  Defendant  Meyer 
alone  appeals  from  the  Judgment  entered  in 
favor  of  the  plalntlil^  and  from  an  ordar  de- 
nying a  new  trial. 

The  plaintiers  original  complaint  in  so  far 
as  it  purported  to  state  a  cause  of  action 
against  the  defendant  Meyer  as  an  Indorser, 
proceeded  upon  the  theory  that  she  had  been 
given  the  notice  of  dishonor  required  by  sec- 
tion 3116  of  the  Civil  Code,  and  that  such 
notice .  had  been  given  in  the  manner  and 
within  the  time  required  sections  3147  and 
3148  of  the  same  Code.  Dnrlng  the  progrem 
of  ttie  trial,  however,  it  developed  that  the 
plalntur  had  not  strictly  complied  with  the 
statutory  requirements  concerning  the  giv- 
ing of  notice  of  dishonor,  and  thereupon,  in 
respmise  to  defendant's  motion  for  nonsuit 
the  plalntliE  sought  and  was  granted  permis- 
sion to  ammd  his  complaint  to  conform  to 
the  proof  by  alleging  that  tils  failure  to  give 
the  required  notice  was  attributable  to  the 
fact  that  after  due  and  dllig^t  search  be 
was  unable  to  ascertain  the  residence,  place 
of  business,  or  whereabouts  of  the  defend- 
ant Meyer.  With  the  complaint  thus  amend- 
ed the  trial  of  the  action  proceeded,  and 
when  the  plalntUT  again  rested,  the  motion 
for  nonsuit  upon  behalf  of  the  defendant 
Meyer  was  renewed  upon  the  ground  that 
the  plaintiff's  evidence  failed  to  show  that 
he  had  exerelsed  reasoiiable  diligence  to  as- 
certain the  place  of  residence  and  where- 
abouts of  said  defendant  and  that  therefore 
his  failure  to  give  the  notice  of  dishonor 
was  not  excused  by  the  proTUdons  of  sectioa 
3155  oi  the  Civil  Coda 

[1]  TTpon  this  phase  of  the  case  the  evi- 
dence was  to  the  effect  that  on  the  afternoon 
of  the  day  when  the  note  in  suit  fell  doe  the 
agent  at  the  plaintiff  called  at  the  office  of 
the  defoodant  corporation,  the  maker  of  the 
note,  for  the  purpose  of  demanding  payment, 
and  was  informed  by  a  stenographer  in 
charge  of  the  office  that  both  the  president 
and  secretary  of  the  corporation  were  not  In. 
Later  on  the  same  day  the  plaintiff's  agent 
again  called,  and  meeting  either  the  presi- 
dent or  secretary,  demanded  payment  of  the 
note.  Payment  was  refused.  At  about  5 
o'clock  on  the  same  day  plaintiff's  agent 
called  upon  the  defendant  Aronsohn,  who 
was  also  an  Indorser  on  the  note,  and  pre- 
sented him  with  a  written  notice  of  dishonor 
and  a  demand  for  payment  Plaintiff's  agent 
at  the  same  time  asked  Aronsohn  for  the 
address  of  the  defendant  Mej'er.  Aronsohn 
thereupon  gave  to  him  a  written  memoran- 
dum, showing  the  resldeat  address  of  Mrs. 
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Heyer  to  be  16M  DlTl'sadero  street  In  tbe 
iity  and  county  of  San  Frandsca  Plain- 
tiff's agent  then  proceeded  to  tbe  office  of 
the  defendant  corporation,  where  be  met 
Stolts,  Sr.,  and  Jr^  respectively  tbe  pre^dent 
and  secretary  of  ttie  cwporatlon,  and,  after 
Borne  conversation  concerning  tlie  note  and 
Its  nonpayment,  rewrote  on  an  envelope  In 
tbe  presence  of  the  Stoltzes  the  address  of 
defendant  M^er  as  previously  given  him  by 
Arona<^  On  tbe  following  day  dose  to  tbe 
noon  hour,  plaintUTs  agent  went  to  tbs  ad- 
dress glvoi  blm  by  Aionaotan,  but  was  un- 
aUe  to  find  the  defoidant  Meyer  there  or 
ascertain  her  whereabouts.  FLaintHTs  agent 
then  proceeded  to  Us  office,  arriving  there 
about  1  o'clock,  and  ttiere  prepared  a  notice 
of  nonpayment  and  dishonor,  which  was 
mailed  to  Mrs.  Meyer  later  in  the  afternoon. 

This  evidence,  we  think,  Jnstifled  the  de- 
nial of  the  motUm  for  nonsnit,  and  soffi- 
dently  supports  the  finding  of  the  trial  court 
to  the  effect  that  the  plaintiff  by  his  ag»kt 
had  made  dne  and  diligent  search  to  locate 
the  residence  and  place  of  business  of  the 
defoidant  Meyer  for  the  purpose  of  spring 
hex  with  notice  of  presentment,  dishonor, 
and  nonpayment  of  the  note  In  suit 

tS]  We  see  no  abuse  ct  discretion  in  the 
mling  ot  the  trial  conrt  permitting  the  plain- 
tiff to  amend  his  comidalnt. 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

On  Petition  for  Behearlng. 

Hie  petition  for  a  rehearing  is  d^ed. 
It  Is  based  upon  the  sole  ground  that  the 
ooort  failed  to  consider  and  pass  upon  the 
sufficiency  of  tbe  complaint  as  Anally  amend- 
ed at  the  trial.  The  only  appellant  herein 
la  the  defendant  Meyer.  The  original  com- 
plaint was  inauffldent  In  Its  averments  as 
to  notice  of  dlBhonor  as  against  tbe  special 
demurrer  of  Meyer.  The  amendment,  how- 
ever, made  during  the  trial  pleaded  'an  ex- 
cuse for  giving  Meyer  notice  of  dishonor 
substantlaUy  in  the  language  of  subdivision 
1  of  section  3165  of  tbe  Civil  Code.  To  this 
amendment,  which  obviated  tbe  effect  of  ti^ 
pellant's  original  special  d»nurrer,  no  dfr- 
murrer,  either  general  or  qtedal,  we^  pre- 
sented. We  think  It  sufficiently  rectified  the 
def^d;  in  the  original  comi^alnt  in  the  ab- 
sence of  a  qnclal  demurrer. 


BETTENCOURT  v.  SUPERIOR  COURT  OF 
KINGS  COUNTY  et  aL    (Civ.  2191.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Jan.  26,  1917.) 

1.  Divorce  &»161 —  JuDQUENT—DirAULT — 
Time  fob  Opening. 
Service  and  filing  of  a  notice  that  a  mo- 
dim  will  be  made  on  a  day  after  expiration  of 
fix  months  to  vacate  and  set  aaide  an  interloc- 
atory  decree  of  divorce  ia  not  an  application 
within  BIX  months  witLin  Code  Civ,  Proc.  8  473, 
anthoriziDff  the  vacation  of  certain  judgments. 


(CU. 

where  applIeatloQ  Is  made  within  montits 
after  the  taking  of  JndgmenL 

gSd.  Notfc— For  other  cbeol  see  Divores,  Onit. 
.  H  622-528.1 

2.  JuDomTT  «»1SSG!)  —  Defatot  —  Sbf- 
TZHO  AsioE— Monon--^umciENOT. 
In  August  defendant  served  and  filed  a  no- 
tice that  on  September  11th  she  would  move  the 
court  to  set  aside  an  interiocutory  judgment 
The  minutes  of  the  conrt  for  September  Uth 
show  tbe  following:  "The  motion  to  vacate  and 
set  aside  the  interlocutory  decree  of  divorce 
coming  on  regularly  to  be  beard  at  this  time, 
and  H.  Scott  Jacobs,  Es(l,  attorney  for  plain- 
tiff, and  J.  L.  C.  Irwin,  Elsq.,  attorney  for  de- 
fendant, being  present,  it  is  ordered  by  con- 
Bent  of  attorneys  for  both  parties  that  the  same 
be  continued  to  Saturday,  September  16tb." 
September  16th  was  more  than  six  months  after 
judgment.  Code  Civ.  Proc.  f  4'^,  authorises  the 
vacation  of  certain  judgments  where  am)liea- 
tion  is  made  within  six  mouths  after  entry, 
field,  that  the  proceedings  had  before  the  court 
on  September  11th,  bcong  treated  by  judge 
and  attorneys  as  such,  was  an  applieabon,  and 
that,  although  the  order  was  not  made  untO  IBep- 
tember  16th,  court  did  not  lose  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Jndgmeait^ 
Cent  Dig.  {  300.] 

Petition  by  Joe  A.  Bettenoourt  for  a  writ 
of  review  against  the  Superior  Court  of  tbe 
County  of  Kings  and  another.  Writ  granted, 
and  order  of  the  Superior  Court  affirmed. 

H.  Scott  Jacobs,  of  Hanford.  for  peUtlODV. 
J.  L.  G.  Irwin,  of  Hanford,  for  respondent 

GONREY,  P.  J.  On  March  13,  1016,  in  an 
action  for  divorce  wherein  [>etltioDer,  Joe  A. 
Bettencourt,  was  plaintiff  and  Antonia  de 
Cellorla  Bettencourt  was  defendant,  and 
wherein  tbe  default  of  tbe  defendant  had  been 
duly  entered,  an  interlocutory  judgment  of 
divorce  was  duly  filed  and  altered.  In  Au- 
gust, 1916,  the  defendant  served  and  filed  a 
notice  of  motion,  together  with  affidavits  and 
a  copy  of  her  proposed  answer,  stating  in 
the  uotlce  that  on  September  11,  1910,  she 
would  move  the  court  to  vacate  and  set  aside 
her  default  and  tbe  said  Interlocutory  jndg- 
maat,  upon  the  ground  that  said  de&nlt  and 
Interlocutory  judgment  of  divorce  were  tak- 
en, made,  and  entered  through  the  mistake. 
Inadvertence,  surprise,  and  excusable  neglect 
of  the  defendant  The  minutes  of  tbe  superi- 
or court  for  September  11,  1016,  show  ttie 
following  proceeding  In  said  action: 

"^e  moti<n  to  vacate  and  set  aside  the  lit- 

terlocutory  decree  of  divorce,  coming  on  regu- 
larly to  be  heard  at  this  time,  and  H.  Scott 
Jacobs,  Esq.,  attorney  for  the  plaintiff,  and  J. 
L.  0.  Irwin,  Esq.,  attorney  for  the  defendant, 
being  present,  it  is  ordered,  by  consent  of  at- 
torneys for  both  parties,  that  the  same  be  con- 
tinued to  Saturday,  September  10,  1016,  at  10 
o'clock  a.  m." 

The  minutes  of  S^tember  16th  in  the  same 
action  show  the  presence  in  court  of  the  same 
attorn^s — 

"and  the  motion  to  vacate  and  set  adde  the  in- 
terlocutory decree  of  divorce,  coming  on  regu- 
larly to  be  heard  at  this  time,  the  same  was 
argued  by  the  respective  counsel,  and  the  court, 
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belnsr  tally  advlMd,  oMIen  that  nid  motion  bo 
franted.** 

Hie  foneoliiK  facts  appear  fmn  tbe  re- 
tam  of  reapondoitto  thewrit  of  rerlew  here> 
tofOT©  Issued  out  of  this  court  on  petition  of 
the  plalntUf,  Joe  A.  Bettencoort 

[1, 1]  The  order  setttng  aside  the  taterlocn- 
tory  decree  was  concerning  a  matter  arising 
iind»  sectton  478,  Code  of  OMl  Procednre, 
which  authorizes  the  conrt  to  rellere  a  party 
from  a  jndgment,  order,  or  other  proceeding 
taken  against  taint  through  his  mistake,  Inad- 
Tertenoe.  surprise,  or  excasable  neglect— 
"provided,  that  appHcation  therefor  be  made 
within  a  reasonable  time,  but  in  no  case  exceed- 
ing six  months  after  sach  Jndgment,  order,  or 
proceeding  was  taken." 

Petitioner  claims  that  from  the  foregoing 
record  It  appears  that  the  application  tor  re- 
lief was  not  made  within  six  months  after 
the  13tb  day  of  March,  1919.  at  which  Ume 
the  six  months'  period  mentioned  In  sectton 
47S,  b^n  to  run,  and  therefore  that  the 
superior  court  was  without  jurisdiction  to 
make  the  order  of  September  Idth.  If  the 
record  of  proceedings  had  on  September  11th 
Is  sufficient  to  support  the  inference  that  the 
application  for  relief  was  made  on  the  11th 
day  of  September,  then  the  fact  that  the  con- 
tinuance was  had  and  the  order  was  not 
made  until  September  16th  would  not  Impair 
the  jurisdlctlou  of  the  court  NoUce  that  an 
application  or  motion  will  be  made  to  the 
conrt  at  a  specified  time,  even  though  such 
notice  be  filed,  as  well  as  served,  is  not  Itself 
an  application  or  motion.  And  it  has  been 
held  that,  where  notice  of  motl<ni  for  relief 
under  section  473,  was  served  and  filed  prior 
to  the  expiration  of  the  six  months'  period, 
and  the  notice  gave  warning  that  the  motion 
would  be  made  on  the  stated  day,  which  was 
after  the  six  months  expired,  the  application 
was  not  made  In  time^  and  the  court  was  not 
avthotlzed  to  act  thereon.  Thomas  t.  Superi- 
or Court,  6  CaL  App.  629.  632,  92  Paa  739. 

The  principal  dlfllculty  with  this  case 
arises  from  the  absence  of  a  specific  state- 
ment in  the  record  that  on  September  11th 
the  motion  or  application  was  made.  In 
Herrllch  v.  McDonald,  80  Cal.  472,  29  Pac. 
280,  the  court  was  considering  an  appeal 
from  an  order  refusing  to  recall  an  execution. 
Notice  had  been  gLven  that  the  motion  would 
be  made  on  a  certain  day.  The  only  thing 
tending  to  show  that  a  motion  was  made  was 
a  recital  In  the  order  appealed  from  that  "the 
cause  came  on  to  be  heard  this  day  on  de- 
fradant's  motion  to  vacate  and  set  aside  writ 
of  execatlon."  The  Supreme  Court  held  that 
the  record  was  insnffldent  to  show  that  a 
motion  was  actually  made.  But  In  Townseud 
T.  Packer.  21  CaL  App.  317, 181  Pac.  768.  the 
First  District  Conrt  -of  Aiveal  reached  & 
different  conclusion  upon  somewhat  similar 
facts.  The  case  was  one  referring  to  an  or- 
der of  the  Justice's  court  setting  aside  a  judg- 
ment, and  the  question  was  whether  the  ap- 


pllcaUtm  wfts  made  witbln  due  time  under 
section  850,  Code  of  Oirll  Procedure,  reoulr' 
ing  that  the  application  for  sndi  relief  be 
made  within  ten  days  after  notice  ot  entry  oC 
judgnnnt  On  January  6, 1A12,  notice  of  mo- 
tion was  given  that  the  stated  motion  would, 
be  made  on  Hondi^,  January  6th,  which  vnu 
the  last  day  of  the  time  within  wbl<fli  the 
application  might  he  made.  The  justloe^s 
do^et,  as  shown  the  return  to  the  writ 
of  review,  showed  that  on  January  8th,  at 
the  hour  mentioned  in  the  notice,  attorneys 
for  the  plaintiff  and  attorneys  for  the  defend- 
ant appeared  "for  the  hearing  upon  the  mo- 
tion to  vacate  and  set  aside  the  judgment  of 
de&ult  made  ^d  entered  herein."  But  at 
that  time,  upon  request  of  the  plaintiff's  at- 
torney and  consent  of  d^endant's  attorney, 
the  hearing  of  said  motion  was  continued  un- 
til January  10th,  which  was  beycmd  the  time 
limited  for  making  such  an  application  under 
section  859.  It  was  held  by  the  District  Court 
of  An>eal  that  the  foregoing  focts  stated  in 
the  docket  of  the  justice  were  sufficient  to 
make  It  appear  that  the  deCmdant  did  move 
oa  the  8th  daj  at  January,  and  that  the  ap* 
plication  was  made  within  lima  The  court 
thereupon  afflnned  the  judgment  of  the  supe- 
rior conrt  affirming  and  approving  the  order 
of  the  jostlctf  s  oourL  A  potion  tor  rehear- 
ing by  the  Supreme  Court  after  judgment  in 
the  District  Conrt  of  AK>eal  was  d^ed. 

It  appears  to  us  that  there  Is  no  material 
difference  between  the  facts  shown  by  the 
record  In  the  present  proceeding  and  the 
facts  set  forth  la  Townsend  v.  Parker.  Upon 
the  authority  of  that  case  we  hold  that  the 
application  for  relief  by  defendant  In  the 
case  of  Bettencoort  v.  Bettencourt  was  made 
within  time.  Tbla  Is  the  more  satisfactory 
conclusion  also,  because  It  is  In  harmony  with 
the  requirement  of  good  faith  between  parties 
litigant  In  substance,  if  not  in  form,  the 
application  was  before  the  court  on  the  11th 
day  of  September.  It  was  treated  as  such, 
both  by  the  judge  and  by  the  attorneys  in  the 
case.  Under  such  circumstances  this  court 
should  incline,  as  far  as  it  reasonaUy  may, 
toward  construing  the  facts  favorably  to  the 
Jurisdiction  of  the  lower  court  to  proceed 
farther,  rather  than  to  sustain  an  objection 
which  was  not  ui^ed  at  tba  proper  tiwut. 

The  order  is  affirmed. 

We  concur:  JAMES,  j. ;  SHAW,  J. 


PBOPLB  V.  PEIOty.   (Or.  3670 
CDlstrict  Court  of  Appeal,  Thh^  District,  Oall- 
fomia.   Jan.  22,  1917.) 

UOUOIDIB  «=»2fi0— EviDENCJG— SUFFXCIENCT. 

Evidence  Ketd  sufficient  to  justify  convlc- 
tioa  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homldda. 
Cent  Dig.  M  615-C17J  . 

Appeal  from  Superior  Court,  Plumas  Goun* 

ty ;  J.  O.  Moncur,  Judge. 
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Joseph  M.  Perry  was  conTlcted  of  marder, 
Rud  appeals.  Affirmed. 

L.  N.  Peter,  of  Qnincy,  abd  S.  G.  Young, 
for  appellant.  U.  S.  Webb,  Atiy*  Oen.,  and  J. 
Ohas.  Jones.  Deputy  Atty.  Gen.*  for  the  Feo- 
-ple 

GHIP&IAN,  P.  J.  Defendant  was  Informed 
against  for  the  crime  of  murder,  and  was 
found  guilty  by  the  jury,  and  was  sentenced 
by  the  court  to  imprlslHunent  In  the  state 
penitentiary  for  the  period  of  his  natural  lif & 
He  appeals  from  the  Judgment  of  ccmvlctioa. 
Olie  transcript  was  filed  July  26.  1910.  De- 
fendant's attorneys  hare  filed  no  brief  or 
points  and  authorities.  The  case  was  placed 
upcm  the  January  calendar,  and,  tbex^  being 
no  appearance  for  defendant,  on  motion  of 
the  Attorney  General  the  case  was  submitted 
on  the  record.  We  have  examined  the  evi- 
dence, and  are  satisfied  that  It  was  sufficient 
to  Justify  the  verdict. 

nie  homicide  occurred  at  the  Feather  Bir- 
er  Inn,  Plumas  coun^,  on  On  nli^t  of  May 
8,  1916.  Deceased,  James  Harrigan,  was 
occupying  a  tent  about  BO  feet  from  another 
tent  occupied  by  witness  Bwabangh.  Dur- 
ing tbe  night  of  May  8th.  at  about  1^  a.  m., 
witness  Borabaugh  testified  that  he  was 
awakened  by  loud  talking  and  quarreling 
going  on  at  Harrigan's  tent;  that  he  recog- 
nized the  TMce  of  the  man  other  Hook  Har- 
rigan as  that  of  d^endant,  Perry.  He  was 
asked  what  was  said  and  what  they  were 
quarreling  about 

"A,  Well,  they  started  !nr-I  heard  Harrigan 

■ay,  *Qet  away  from  here  yon  old   and 

the  other  party  says,  'Well.  I  will  stay  here  as 
long  as  I  want  to.'  and  Harriean  msb.  'Get 
away,  get  away  from  here— get  the  hell  out  of 
here.'  In  that  manner,  and  the  gaarrding  went 
along  JoHt  so.  and  this  man  left,  says,  'I  will 
go  get  my  gun  and  1  will  fix  you.'  Q.  Who 
was  that  man?  A.  Joseph  Perry.  *  *  *  Q. 
And  how  were  yon  able  to  obsem  the  man 
learlng  tiiere?  A.  Looking  out  bom  under  my 
tent— the  side  of  It  next  to  Harrigan's  tent 

Kfter  Perry  left  there  did  he  return?  A. 
dr;  in  toe  neighborhood  of  five  minutes, 
pon  bia  return  please  state  to  the  jury 
what  took  place.  A.  Well,  he  came  up  and  says, 
Well,  I  am  back  again.*  And  Harngan  again 
told  bim,  be  says,  'Get  away  from  here.'  He 

says  'Get  away.  G         d         you,  get  away." 

And  the  qnarreiltig  went  on  as  I  oave  used 
the  language  at  flmt,  and  they  quarreled  there 
for  about  perhaps  a  minute  or  a  minute  and 
a  half;  then  I  beard  the  gun  fired;  I  heard 
the  gunshot;  I  also  seen  it;  I  also  seen  the 
fire.''^ 

He  testified  that  Perry  had  a  lighted  lan- 
tern on  his  left  arm  and  "the  gun  in  two 
hands"  (showing).  The  tent  was  closed,  Har- 
rigan on  the  Inside  and  Perry  on  the  out- 
side "about  two  feet — about  two  foot  in  front 
-of  the  tent — ^from  the  tent"  It  appeared 
that  a  bullet  hole  waa  found  "right  close  to 


the  flap,  the  opening  of  the  tent,**  and  Har- 
rigan was  found  "lying  there  dead."  Wit- 
ness Margon  occulted  a  tent  about  200  feet 
from  Harrigan's  and  betwem  Harrigan's  and 
Perry's.  Margon  testified  that  defoidant 
came  to  his  tent  during  the  night  of  June 
8th  and  awoke  him.   He  testified: 

"W^  he  came  there  and  call  me  fonr  or  five 
tlmea.  'Margon,  Margon.*  I  said.  'What  yon 
want?*  'Open  the  tent*  he  said,  *I  want  to 
come  in.'  ^o,'  I  said,  'Joe,  better  go  home;  I 
want  to  sleep ;  it  is  too  late  now.'  Well  he 
said,  'I  want  to  tell  you.*  he  s^d.  'I  ban 
trouble  with  one  man  up  there,'  he  said,  'I 
want  to  fix  him.'  I  said,  ^Go  on  home,*  I  said, 
'go  home.'  'Well.  I  go  home,'  he  says,  'and 
get  my  gun  and  come  up  and  fix  him.'  Q.  He 
said,  'I  go  home  and  get  my  gun  and  fix  him'? 
A.  Yes,  sir;  four  or  fire  minutes  I  see  the 
light  go  by  there  and  heap  the  shot  Q.  How 
long  was  it  you  say  between  the  time  yon  satr 
the  light  go  by  and  you  heard  the  uiot?  A 
One  and  one-half  minutes." 

Witness  Martini  was  sleeping  in  Mai^on's 
tent  at  the  time,  and  was  awakened 
Perry's  call  to  Maigon.  He  testified  to  facts 
about  the  same  as  glTOu  1^  Margon. 

There  were  othw  facts  and  drcunntances 
shown  tending  to  corroborate  the  testlmtmy 
of  Borabaugh  and  make  It  reasonably  certain 
that  defendant  killed  the  deceased. 

When  the  sentence  was  imposed  the  court 
made  the  following  statement: 

"The  Court:  On  the  10th  day  of  May,  1916.  an 
information  was  filed  in  this  court  against  you 
hy  the  district  attorney  charging  you  with  the 
crime  of  murder,  alleged  to  have  been  commit- 
ted on  the  8th  day  of  May,  1916,  In  the  coun^ 
of  Plumas,  state  of  Cnliiorata,  by  then  and 
there  willfully,  unlawfully,  feloniously,  and 
with  malice  aforetbougbt  killing  and  morderiog 
one  James  Harrigan,  a  human  being.  On  this 
inforination  you  were  arraigned  and  ideaded 
not  guilty,  and,  having  no  mesns  to  employ 
conoseU  the  court  appointed  two  attorneys  of 
this  court  to  defend  you.  These  attorneys  did 
everytiiing  that  la  possible  for  an  attorney  to 
do  for  a  client,  and  took  care  of  your  iuterests. 
the  court  belieVes,  as  well  and  aa  oonsdentious- 
ty  as  they  would  had  yon  been  paying  tbem 
a  handsome  compensation.  The  court  will  now 
ask  you  if  you  nave  any  legal  reason  to  urge 
why  the  Judgment  of  the  court  sboald  not  b« 
pronounced  upon  you.  (No  answer.)  Hie 
Court:  It  appearing  nom,  the  Judgnwat  ot  this 
court  is  that  you  be  imprisoned  in  the  state's 
prison  at  San  Quentin  for  the  term  of  your 
natural  Ufa  Tlie  evidence  presented  shows 
tliia  crime  to  have  been  one  whieb  may  well  be 
classed  as  that  of  murder  ot  the  first  degree. 
The  Jury  after  bearing  the  evidence  detwnued 
that  you  were  the  person  who  eoounitted  the 
Crime,  and,  viewing  the  matter  in  that  Ugbt 
the  court,  in  its  judgment,  has  Imposed  upon 
yon  the  life  sentence." 

The  Jury  appears  to  have  been  fully  and 
correctly  instructed  as  to  the  law,  and  we 
dlscoTer  no  prejudicial  rulings  made  in  the 
course  of  the  trial. 

The  Judgment  Is  affirmed. 

We  concur:  HABT,  J.;  BUBNBTT,  J. 
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PBOPUB  T.  HBNSON.    (Or.  518.) 
Inrict  Conrt  of  Appeal,  Seocnd  DlsMet,  Cal- 
ifornia.  Jan.  26,  1017.) 

CniMiiTAr.  Law  <S=»517(4)— Cokfebsionb— 

fOUNDATIOK— COBPtia  DBuon. 

Id  trial  for  robbery,  testimonj  of  the  victim 
to  being  held  up  ai  stated  In  the  informa- 
n  was  snfficimt  proof,  without  corroboration, 
the  corpus  delicti,  to  render  admissible  tea* 
inny  of  accused's  confessioDB. 
Ed.  Note.— For  oth«r  cases,  see  Criminal 
w,  CenL  Dig.  S  1147.] 

Cbiuihal  Law  ^=3511(7)  — AccoMFUoa— 

iOBSOBOBATIHO  EviDEnCB. 

Facts  admitted  by  accused  in  Ms  CQDversa- 
18  with  police  omcers,  for  Which  proper 
□datioa  was  laid  by  testimwy  showing  these 
fessions  were  free  and  voluntary,  constitut- 
evtdence  suilicient  to  corroborate  testimony 
an  accomplice  under  Pen.  Code,  {  1111,  as 
corroboration,  since  in  itself  and  without 

aid  of  the  testimony  of  the  accomplice  it 
ded  to  connect  defendant  with  the  commia- 
1  of  the  offenae.  . 

3d.  Note.^F«r  other  caaea,  see  OHmlnal 
tr,  Cent.  Dig.  I  im] 

.ppeal  from  Superior  Court,  Los  Angeles 

inty;  O.  W.  VtaA,  Jodge. 

Yank  Hensoa  was  convicted  of  nAbeiy* 

[  appeals  from  the  Judgment  and  from  an 

er  denying  bis  motion  tor  a  new  ttlaL 

rmed. 

:.  B.  Conlln,  of  Lob  Angeles,  fbr  appellant 
Webb,  Atty.  Gen.,  and  Bobert  M.  Clarice^ 
raty  Att7.  Oen.,  for  the  People. 

OMRBY.  P.  J.  The  defeadant  was  con- 
ed of  the  crime  of  robb^,  and  has  been 
teuced  to  a  term  la  the  state  prison.  He 
eals  from  the  Judgment  and  from  an  or- 

denying  his  motion  for  a  new  trial. 
:]  Appellant  claims  that  the  court  erred  in 
littlug  testimony  of  confessions  made  by 
,  because  the  people  had  failed  to  estab- 

the  corpus  delletL  This  claim  is  mani- 
ly  wrong.  The  first  witness  at  the  trial 
I  Ei.  Lubansky,  the  victim  of  the  robbery, 
I  testified  folly  to  the  facts  showing  that 
was  held  up  and  robbed  at  the  time  and 
:e  referred  to  in  the  information.  There 
LO  merit  in  the  proposition  of  counsel  tor 
ellant  that  corroboration  of  the  testimony 
..ubansky  was  legally  necessary. 
I]  It  is  next  complained  that  the  testi- 
ly of  the  witness  Brown  showed  that  he 
.  an  accomplice,  and  that  his  testimony 
;  not  corroborated.  But  the  record  shows 
:  In  so  far  as  the  testimony  of  the  witness 
wn  had  any  tendency  to  connect  the  de- 
lant  with  the  commission  of  the  crime, 
3  testimony  was  amply  corroborated  by 
iT  evidence  "which  in  itself  and  without 

aid  of  the  testimony  of  the  accomplice 
is  to  connect  the  defendant  with  the  com- 
3ion  of  the  offense."  Pen.  Code,  3  1111. 
!  facts  admitted  by  the  defendant  In  his 
rersationa  with  certain  polioe  officers  were 
Idrait  to  establish  his  guilt.  A  pr<^>er 
idaticHi  was  laid  for  the  evident  by  tes- 


timony showing  that  these  confessions  were 
free  and  voluntary.  One  of  these  statements 
was  made  by  defendant  In  the -presence  of  bis 
father.  The  crltldsms  directed  by  counsel 
toward  thla  evidence  relate  to  the  weight  of 
the  evidence,  rathei'  than  to  Its  admissibility. 
But  It  was  for  the  jury  and  is  not  for  this 
court  to  determine  whether  soch  evidence 
was  worthy  of  bell^ 

Complaint  Is  further  made  tliat  the  district 
attorney  was  guilty  of  misconduct  in  asking 
certain  questions  and  In  making  certain  state- 
menta  to  the  Jury.  These  matters  are  of  such 
slight  Importance  that  we  are  not  Justified 
in  entering  into  a  discusslm  at  them.  It  ap- 
pears that  the  defendant  had  a  fair  trial, 
and  that  upon  entirely  sufficient  evidence  he 
was  found  guilty  of  the  crime  charged. 

The  Judgmei^  and  order  are  affirmed. 

W»  ooncor:  JAMBS,  J.;  SHAW.  J. 


MODOC  COUNTY  v.  INDUSTRIAL  ACC. 
COMMISSION  OF  STATB  OF  QAL- 
nrOBNIA. 

In  le  I.YTU&. 

(dv.  1606.) 

(District  Court  of  Appeal,  Third  Distriot.  Gali- 
foniia.  Jan.  20,  1917.) 

1.  Mastbb  and  SiKVAirr  «S3>8TC<1)  —  W<nK- 
MBN'a  Compensation  Act  —  Injubt  in 
CooBSB  or  Emfix>yicbnt. 

One  employed  to  shovri  sand,  and  who,  to 
accommodate  the  driver  of  a  team,  exchanged 
work  with  him  for  a  trip,  during  which  he  was 
injured,  was  not  at  the  time  of  the  accident  per- 
forming service  growing  out  of  and  incidental  to 
his  employment,  and  acting  within  the  course  of 
bis  employment  aa  audi,  required  by  Workmen's 
Compensation  Act  (St.  1813,  p.  283)  f  12.  fop 
liability  for  compensation. 

2.  Masteb  and  SutVANT  ^=»135— "Odbtoh" 

OF  SUIXOTis. 

Before  a  course  of  conduct  amons  employes 
can  amount  to  a  cuBtoni,  it  must  be  vl  such  gen- 
eral and  continuous  practice  among  those  en- 
gaged in  fhe  work '  as  to  constitute  a  r^ular 
course  of  conduct ;  and  an  oecasioaal  ana  spo- 
radic departure  from  the  usual  and  prescribed 
course  of  procedure  among  a  part  only  of  them 
does  not  meet  sucdi  requirement. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  271,  281,  298. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Custom.] 

3.  Master  and  Servant  «=»135— Custom  of 
EMPLOTts— Knowledge  of  Employer. 

An  employer  to  be  bound  by  a  custom  amont; 
employes  must  have  knowledge  or  notice  thereof. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  U  271.  281.  298.] 

Api>Uaatloa  by  the  Comity  of  Modoc  for 
writ  of  review  to  annul  award  of  the  Xnai» 
trial  Aeddent  OonnnlaaleD  of  tlie  State  of 
California  to  Otto  LyUe.   Award  annodled. 

Daly  B.  Bobnett,  of  Altnrae,  for  petitioner. 
Christopher  M.  Bradl^,  of  San  V^andsco, 
for  re^ndent. 
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PEm  OUBIAM.  Tbe  aroUcatlon  Is  for  a 
writ  of  review  to  anntil  an  order  of  said  oom- 
mlsiAon  awarding  compensation  to  said  ap- 
plicant tor  Injuries  received  in  an  accident 
claimed  to  have  been  "in  the  course,  inciden- 
tal to,  and  growing  oat  4iCblB«n4;>k>yiimttf*  by 
said  coonty. 

There  is  no  real  controversy  as  to  the  law. 
It  la  conceded  that  the  Inqnlry  here  can  ex- 
tend only  to  tbe  question  of  Jurisdiction,  and 
that,  if  there  Is  no  substantial  evidence  to 
support  a  material  finding  of  the  commission, 
tbe  award  must  be  set  asfde  and  annulled. 
Great  Western  Power  Co.  v.  Plllsbury  et  aL, 
170  OaL  180,  149  Pac.  35 ;  Employers'  Assur- 
ance Corporation  Umited  t.  Indnstrlal  Acd- 
d«it  Commission  et  al.,  170  CaL  800, 151  Pac. 
428. 

[1]  It  Is  also  not  disputed  that  the  question 
of  whether  the  acddent  occurred  In  the 
course  of  the  anployment  Involves  a  vital  Ju- 
risdictional conslderatlcm,  and  It  may  be  stat- 
ed in  the  language  of  tbe  county  that  "the 
principal  question  upon  which  petitioner  re- 
lies for  an  annulment  of  the  award  in  this 
case  is  that  there  is  no  evidence  to  support 
the  finding  that  the  accident  arose  out  of  and 
In  the  course  of  employment  or  while  the  in- 
jured employ^  was  performing  a  service 
growing  out  of  or  Incidental  to  tbe  employ- 
ment," as  contemplate  and  required  by  sec- 
tion 12  of  the  Workmen's  Compensation  In- 
surance and  Safety  Act  (Stata  1913,  p.  283), 
providing  as  an  essential  condition  of  the  lia- 
bility that,  *'at  tbe  time  of  the  accident,  tbe 
employ^  Is  peiformlng  service  growing  ont 
of  and  Incidental  to  bla  employment  and  Is 
acting  witbin  tbe  coarse  of  bis  empIoym»t  as 
sncb." 

A  careful  reading  of  tbe  record  oompeAs, 
In  our  (^Inlw,  a  condusbm  In  barmony  with 
petltltmer's  said  contention.  It  can  baidly  be 
gainsaid  that  the  applicant  was  empl<^ed  as 
A  laborer  to  sbovel  grav^  and  it  is  admitted 
that  he  was  toJured  while  driving  a  team. 
As  to  this  th«  finding  of. the  onunlsBkm  Is 
that: 

"While  driving  a  team  hauling  a  gravel  wagon, 
the  team  became  frightened,  and  applicant  was 
thrown  from  the  wagon,  aastaining  a  fracture  of 
the  neck  of  the  femur  of  the  left  1^;  that  there 
was  no  specific  duty  assigned  to  applicant  in  bis 
said  ffimplojrment;  that  he  had  started  his  work 
as  a  shoveler,  but  later  changed  places  with  « 
teamster,  bis  injury  occurring  while  driving  a 
team;  toat  it  was  customary  for  teamsters  and 
shovuers  to  exchange  as  applicant  had  done; 
and  therefore  that  applicant  was  acting  in  the 
course  of  bis  emplc^ment  when  Injured. 

It  is  true  that  the  applicant  testified  that 
be  was  not  asirigned  spe<;^c8lly  to  any  par- 
ticular kind  of  work,  but  tb&e  can  be  no 
doubt  from  his  testimony  that  he  understood 
be  was  to  shovel  grayel.  He  said  he  was  up 
at  tbe  pit,  and  be  asked  the  supervisor  if  he 
needed  any  help,  and  the  latter  said: 

"  'Tea ;  ctnne  up  In  the  morning.'  He  said  for 
ma  .to  coma  np  tbssB..and  go  to  week.  I.waa 
right  then.  MotUng  was  -said  about  what  wvA 


I  was  to  do.  I  started  loading  wagons,  shovel- 
ing graveL" 

He  worked  at  that  tiU  about  3  o'ciock  In 
the  afternoon,  when  one  of  the  teamsters, 
who  had  been  oat  in  the  rain,  wanted  to  get 
warm,  and  requests  api^cant  to  exchange 
with  him,  and  in  coming  back  on  the  first 
trip  the  team  ran  away,  and  the  driver  was 
thrown  out,  resulting  In  the  Injury  as  before 
stated.  At  the  time  of  the  Investigatioo  be- 
fore the  commission  the  following  statement 
was  made  by  tbe  applicant's  attorney : 

"We  admit  that  that  statement  is  a  mwtake, 
and  that  at  the  time  of  the  accident  bs  was  not 
mployed  as  a  teamster." 

It  appears  also  that  the  appUcant,  as  Is  xe- 
Qulred  by  law,  filed  with  the  board  of  snp^ 
visors  a  verified  claim  for  the  wages  due  him, 
specifying  tbe  kind  of  work  as  ^'aboveling 
gravel."  The  fotber  of  ai^licant  testified 
that  he  had  a  ccmversatUm  with  tbe  siqierTls- 
or  at  said  pit  as  follows: ' 

"He  says,  'Where  is  your'  othCT  boy  7*  I  said, 
'Down  home.*  He  said,  'What  is  he  doingT  I 
said,  'He  is  not  doing  anything  at  the  present 
time.'  He  said,  'Well,  we  conld  use  another  maD 
up  here  at  the  present  time,  at  tbe  pit*  •  •  • 
He  aaid,  Tell  him  to  come  up  in  tbe  morning.' 
I  went  home  and  told  Otto  to  come  down. 
*  *  *  He  said  for  me  to  tell  the  boy  to  come 
up  and  he  could  go  to  work.  X  would  not  swear 
definitely:  be  may  have  said  'come  and  go  to 
work  in  me  pit*  or  'go  to  work,'  but  he  said  he 
would  pat  him  to  wwk,  tiiat  was  all  thsrs  was 
to  it.*' 

It  also  appears  in  tbe  record  that  tbe  cus- 
tom as  to  work  on  the  road  was  to  employ 
tbe  number  of  men  and  teams  required,  each 
man  to  furnish  and  drive  bis  own  team,  and 
In  addition  the  number  of  laborers  that  mlg*t 
be  required,  and  all  were  sent  to  a  certain 
place  to  engage  in  work. 

We  think  there  can  be  no  doubt  that,  while 
the  expression  of  the  nature  and  character 
of  the  work  might  have  been  more  precise 
and  complete,  it  was  understood  that  the  ap- 
plicant was  to  do  the  work  of  a  laborer  in 
shoveling  gravel.  If  so,  it  needs  no  arma- 
ment to  reach  tbe  conclusion  that  in  drivtng 
a  team  he  was  acting  outside  of  the  scope  of 
his  employment,  and  that  the  accident  did 
not  arise  "out  of  and  in  the  course  of  em- 
ployment" Indeed,  to  bold  that  the  benefi- 
cent provisions  of  the  Compensatioa  Act  tp- 
ply  to  this  case  we  must  place  upon  the  acts 
and  declarations  of  the  parties  an  unnatural 
and  unreasonable  construction.  The  com- 
missioners saw  the  difficulty,  and,  In  their 
commendable  zeal  to  favor  as  far  as  pf>sslble 
tbe  claim  of  the  applicant,  sought  to  bring 
tbe  case  within  the  operation  of  tbe  law  by 
finding  that  a  custom  existed  as  to  extdiange 
of  labor.  As  to  this  it  may  be  said  that  the 
evidence  hardly  amounts  to  proof  of  ewA 
custom.  There  was  some  showing  that  oc- 
casionally the  employes  did  exdiange  work. 
Tbe  applicant  himself,  in  response  to  tbe 
question,  "Do  you  know  whetb»  It  Is  com- 
mon for  men  t6  cSiaage  work  In  that  wayf* 
answred.  'fWdl,  tbey  bad  done  ltj)^%.'* 
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r.  Goodwin,  with  wbotn  ttie  exchange  waa 
ide,  testlfled  tli&t  he  did  not  know  that 

was  common  "for  men  to  exchange  work 

that  way." 

{2, 3]  It  is  vndonbtedly  tme  that  before  an 
leged  course  of  conduct  can  be  legally  held 
have  developed  Into  a  "custom"  It  most 
of  such  general  and  continoous  practice 
wng  those  engaged  In  the  work  as  to  con- 
tate  a  regular  course  of  conduct,  and  an 
:»6lonal  and  sporadic  departure  from  the 
aal  and  prescribed  course  of  procedure 
long  a  part  only  of  those  to  whom,  tbel 
stom  Is  attributed  does  not  meet  the  re- 
Irement  of  the  rnle.  Besides,  It  does  not 
pear  that  the  employer  had  any  knowledge 
notice  of  any  such  custom,  and  he  cannot 
bound  in  absence  of  knowledge  of  the 
iitom.  Mr.  Fritz,  the  supervisor,  who,  It  is 
limed,  employed  the  applicant,  testified 
at  he  did  not  recognize  any  such  custom, 
d  that  It  was  understood  in  that  kind  of 
irk  what  each  man,  should  do,  and  that  he 
IS  not  expected  to  exchange  with  any  one 
Lng  a  different  kind  of  work. 
A.uthorltle8  are  cited  to  the  effect  that  a 
stom  or  usage,  in  order  to  have  any  blnd- 
;  effect,  must  be  certain,  well  known,  long 
:abllshed  and  acquiesced  In,  The  proposl- 
n  Is  virtually  conceded,  and  we  need  not 
'ell  upon  It.  We  may  call  attention,  how- 
2r,  to  the  quite  recent  case  of  Pacific 
ast  Casualty  Company  v.  Plllsbury  et  al., 
)orted  In  1^  Pac.  1040,  wherein  It  was  con- 
ided  that,  by  reason  of  a  certain  custran 
the  employes  In  using  a  freight  elevator 
-  going  to  and  returning  from  the  office  in 
ilch  they  were  employed,  the  applicant  was 
itifled  In  thus  departing  from  the  Instruc- 
ns  glv^  blm  not  to  ase  such  elevator, 
e  court  emphasized  the  Importance  of  the 
cumstance  that  there  was  a  failure  to 
>w  that  **tbeae  instances  of  the  disregard 
the  Instmctlons  and  warnings  on  the  part 
its  empl<^es  were  ever  thought"  to  the  no- 
e  of  ttie  employer.  It  would,  Indeed,  be 
ite  nnreasonabie  to  hold  that  rach  custom 
ong  the  employ^,  unknown  to 'and  nn- 
^ognlzed  b7  the  onployer,  would  or  could 
irate  to  (3iange  one  kind  of  employment 

0  another  so  as  to  render  the  accident 
□pensable,  notwithstanding  It  was  not  In- 
ental  to  Or  In  the  course  of  the  work  for 
Icb  the  Injured  person  was  employed, 
nbe  law  itself  is  a  piece  of  humane  and 
teflcent  legislation  that  should  be  upheld 

1  accorded  a  liberal  Interpretation.  The 
sent  case,  it  may  be  said  also,  makes  a 
ong  appeal  to  sympathetic  consideration, 

applying  the  terms  of  the  law  to  the 
ts  disclosed  by  the  record,  it  clearly  ap- 
irs  tliat  there  is  no  legal  ground  for  the 
Lef  sought 

Ve  need  not  review  the  many  cases  dted 
analogous  to  this.  They  constitute  inter* 
li'g  Illustrations  of  the  iq>plioatlon  of  the 


prindide,  but  it  Is  manifest  that  each  case 
must  stand  or  fall  according  to  Its  own  pe- 
culiar facts.  If  Investigation  of  the  manner 
In  which  the  subject  has  been  treated  by 
various  courts  should  be  desired  a  guide  to 
the  examination  may  be  found'  in  the  notes 
on  page  464  of  volume  1  of  Honnold  on  Work* 
men's  Compensation. 

We  think  the  award  should  be  annulled; 
and  it  Is  so  ordered. 


LAPER  T.  WILLIAMS  et  al.    (Cfv.  1408.1 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  2S,  1917.   Rehearing  Denied 
by  Supreaie  Oonrt  March  22,  1017.) 

1.  PanrczFAi.  and  Aobut  ^183(1)  —  Fobk- 
CLOBUBB  or  MonoAOB  —  WBo  MAT  Voaa- 

GLOBE. 

Under  Code  Civ.  Proc.  {  369,  providing  ex- 

Sress  truBtees  may  sue  without  joining  the  oene- 
ciary  and  making  a  person  in  whose  name  a 
contract  Is  made  for  another's  benefit  an  ex- 
press trustee,  an  agent  of  a  bank  may  fmecloie 
a  mortgage  taken  in  his  name  for  the  bank's 
benefit. 

[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent,  Cent.  Dig.  H  697-899.] 

2.  MOBTOAOES  4=9BfiW(^  —  PAntBRT  —  Bum- 
.CZENCT  01  BVznKKCT. 

Evidence  tu  a  mortgage  foredosnn  actiou 
held  to  sustain  a  verdict  t£at  the  debt  had  not 

been  paid. 

[Ed.  Note.— EVht  other  cases,  see  Mortgages, 
Cent  Dig.  if  863,  875.  918.  1366.] 

Appeal  from  Superior  Court,  Modoc  Oovn- 
ty ;  C.  A  Raker,  Judge. 

Action  by  B.  Lauer  against  C.  O.  Williams 
and  J.  P.  Harter.  Judgment  for  plalntUf, 
and  defendants  appeal  -  Affirmed. 

A.  F.  Sbartel  and  J.  T.  Sharp,  both  of  Al- 
turas,  for  appellants.   Jamison  A  Wylie,  of 

Alturaa,  for  respondent 

HART,  J.  This  is  an  action  for  the  tor^ 
closure  of  a  mortgage  executed  by  the  de- 
fradant,  O.  O.  Williams,  to  the  plalntitT,  to 
secure  the  payment  of  a  promlssMy  note 
made  and  delivered  to  the  plaintiff  by  said 
Williams.  The  defendant  Harter,  alt&ough 
duly  served  with  procesili  did  not  answer  ttie 
complaint  or  otherwise  make  an  appearance. 
The  findings  were  In  tKfta  at  the  idaintlff. 
As  to  the  defendant  Harisr,  the  oonrt  found 
that  he  bad,  subsequently  to  the  execution 
of  the  mortvue.  purdiased  the  premises  de- 
scribed therein  and  In  the  complaint,  and 
that  the  "dalm  and  interest  of  the  said  J. 
P.  Harter  in  and  to  the  said  real  estate,  and 
each  and  every  part  thereof,  are  snbseqaent 
and  subject  to  the  lien  of  plalutifTs  said 
mortgage."  By  the  decree  entered  upon  the 
findings,  the  m<Hrtgage  was  foredosed  and  & 
sale  of  the  mortgaged  premises  1^  the  Bber> 
iff  for  the  purposes  ct  satisfying  Uie  amount 
due  on  die  note  to  secnre  which  it  was  givw 
was  ordered  and  directed.  Hits  appeal  Is 
by  the  def^dant  Williams,  from  said  decree 
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or  jDdement,  and  Is  eupported  by  a  bill  of 
exceptltms. 

Tbe  appellant  coatends:  (1)  tbe 
plalntiir  cannot  maintain  this  action  for  the 
alleged  reason  tbat  be  ia  not  tbe  real  party 
Id  Interest  In  tbe  subject-matter  thereof ;  (2) 
that  the  findings  are  not  sustained  by  the 
proofs — that  is  to  aay,  that,  while  the  execu- 
tion of  the  note  and  the  mortgage  as  alleged 
In  the  complaint  is  admitted,  It  ia  tbe  con- 
tention that  tbe  evidence  discloses  that,  prior 
to  tbe  commencement  of  this  action,  the  ap- 
pelant paid  the  principal  of  and  interest 
accruing  on  tbe  note  in  full. 

Tbe  note  was  executed  in  tbe  aum  of  $12,- 
600,  and  the  balance  remaining  due  thereon, 
according  to  tbe  complaint,  and  to  satisfy 
which  foreclosure  of  tbe  mortgage  was 
sought,  is  the  sum  of  $3,085.77.  The  note 
and  tbe  mortgage  were  executed  and  deliv- 
ered to  the  plaintiff  on  the  23d  day  of  Jan- 
nary,  1909.  Oontemporaneously  with  said 
transaction  and  as  a  part  thereof,  the  plain- 
tiff and  Williams  signed  and  executed  a  writ- 
ing in  which  it  was  set  forth  tbat  tbe  note 
and  the  mortgage  were  given  "as  collateral 
security  to  secure  to  said  mortgagee  the  pay- 
ment by  said  mortgagor  of  certain  prorala- 
sory  notes  of  the  said  mortgagor,  of  dates 
and  amounts  as  follows,"  following  which 
are  the  dates  and  amounts,  and  In  which  It  Is 
further  stated  and  stipulated  "tbat  said  fore- 
going note  [referring  to  the  note  In  suit] 
and  this  mortgage  shall  be  conaidet«d  orig- 
inal Becnrlty  Cor  any  farther  advances  of 
cash  or  mCTiftandlae  made  by  tald  mortgagee 
to  said  mortgagor  to  the  amount  of  the  dlf- 
fer«ic€  between  the  aggregate  amount  due 
upon  the  above  enumerated  notes  and  tbe 
amount  of  the  foregoing  note  (note  in  suit), 
secured  1^  this  mortgage." 

Tbe  note  to  secure  whlcb  the  mortgage 
Involved  here  was  given  provided  for  inter- 
eat  at  the  rate  of  10  per  cent  per  annum,  and 
was  made  payable  on  or  before  tbe  15t^  day 
<3i  October,  1909,  or  approximately  nine 
months  from  its  date.  Tbe  note  was,  by  in- 
dorsement cm.  tbe  back  thereof,  transferred 
and  made  payable  by  the  ^alntlff  to  tbe 
Bank  of  Modoc  County.  At  the  time  of  tbe 
transaction  above  referred  to,  Laner,  the 
plaintiff,  was  the  cashier  of  the  Bank  of  Mo- 
doe  County.  He  was  at  tbe  same  time  also 
a  member  of  tbe  firm  of  B.  lAuer  &  Sons,  do- 
ing business  as  general  merchants  at  Al- 
tnras,  Modoc  county.  Tbe  Bank  of  Modoc 
County  carried  on  Its  banking  bnslnesa  in 
a  room  of  tbe  bnllding  in  whidk  the  store  of 
EL  LauOT  ft  Sons  was  located.  Tbe  defend- 
ant Williams  vui  «igaged  in  the  business  of 
raising  sheep  In  Modoc  county.  He  bought 
Ms  supplies  or  merchandise  from  tbe  Ann 
of  B.  Jjoaer  ft  Sons.  It  will  be  observed  that, 
according  to  the  written  agreement  between 
Lauer  and  Williams,  above  adverted  to,  the 
note  was  to  cover  advances     the  mortgagee 


to  the  mortgagor  made  ieither  in  eash  or  mer- 
chandise. 

Lauer  tasttfled  that,  notwithstanding  that 

be  was  tbe  named  and  ostendble  peqree  ot  tbe 
note,  as  a  mattw  of  fact.  In  the  transactitm 
in  which  the  note  and  tbe  mortgage  wa« 
made,  he  was  acting  only  as  an  ^ent  tot 
the  bank  and  not  for  himself,  individually. 

Williams,  from  time  to  time,  made  pay- 
ments to  Lauer  tmtll  the  early  part  of  1012, 
when  tbe  plaintiff  received  infonnatlcm  that 
Williams  bad  conveyed  by  deed  the  mort- 
gaged lands  to  the  defendant  Harter.  The 
plalntiit  thereupon  called  upon  Williams  for 
a  settlement,  and  on  the  1st  day  of  April, 
1912,  tbe  two  men  came  together  and  agreed 
upon  a  settlement  This  agreement  was  re* 
duced  to  writing,  was  signed  by  Laner  and 
Williams,  and  was  dated  the  1st  day  of 
April,  1912.  By  said  agreement,  it  was  stip- 
ulated and  agreed  that  a  settlement  had 
been  ^ected  with  respect  to  the  Indebted- 
ness evidenced  by  the  note  here  in  question, 
and  that  tbere  was  then  due  and  unpaid  up- 
on said  note  and  payable  to  tbe  Bank  of  Mo- 
doc County  the  sum  of  $3,086.77.  It  appears 
that  after  the  above  settlement  was  made,  and 
about  the  23d  day  of  July,  1912,  the  Bank  of 
Modoc  County  went  Into  liquidation,  and  the 
assets  thereof  takeu  potisession  of  by  the 
state  superiutendeut  of  banks.  The  note  and 
mortgage  Involved  herein  were  among  the  as- 
sets so  taken  over. 

"After  the  depositors  of  the  Bank  of  Modoc 
County  were  paid  off,  which  was  dcme  by  £1, 
Laner  ft  Sons,"  fiuttfi^  the  plaintifl,  *theae 
assets  and  this  note  and  mortgage  were  tamed 
back  and  indorsed  over  to  me  in  lieu  of  the 
bond  which  was  given  by  the  United  States 
Fidelity  &  Guarantee  Company  for  the  entire 
assets  of  the  Bank  of  Modoc  Ounty,  whi^ 
were  in  tbe  neighboriiood  of  $86,000,  this  bond 
being  given  to  protect  Mr.  W.  R,  Williams  (the 
superintendent  of  banks)  against  any  deposi- 
tors, known  or  unknown,  tbat  were  not  on  the 
ledger  of  the  bank.  *  *  *  We  paid  some 
twenty-eight  thousand  and  some  odd  ddlars,  i» 
sides  the  bond,  as  a  consideratioo  for  the  assets 
of  the  bank.  This  was  paid  to  the  depositors  ol 
the  Bank  of  Modoc  County." 

Wllllama  testified  that  tbe  setOement  re- 
ferred to  above  was  effected  and  agreed  to 
between  the  plaintiff  and  himself,  but  said 
tbat  it  was  incorrect  and  did  not  accord 
with  the  actual  figures  and  facts.  He  declar- 
ed that  he  so  told  the  plaintiff  at  tbe  time 
of  tbe  settlement,  but  tbat  finally  he  was 
forced  into  an  agreement  to  tiie  settlement 
by  the  tbreats  of  tbe  plaintiff  that,  unless 
he  did  so,  foreclosure  proceedings  muld  at 
once  be  instituted  against  him.  He  further 
testified  tbat,  prior  to  the  settlement,  be  at 
various  times  paid  to  tbe  plaintiff  certain 
sums  of  money,  aggregating  in  amount  over 
$15,000,  more  than  enoo^,  be  said,  to  ex- 
tinguish  that  obligation.  He  enumerated  th* 
payments,  giving  the  dates  and  laie  amounts. 
He  testified  tbat  be  supposed  tbe  moneys  so 
paid  would  be  credited  on  the  note,  but  did 
not  say  that  he  gave  tbe  plalntlff  qjtedflc 
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directions,  eitber  b^ore  or  at  the  times  et 
such  payments,  that  they  shonld  be  applied  to 
the  extinction  of  the  note.  He  admitted  hav- 
ing bought  merchandise  during  the  existence 
of  the  note  at  the  store  of  E.  Laner  &  Sons. 

In  rebuttal,  the  plaintiff  testified  that  some 
of  the  payments  made  by  WUllama  were  cred- 
ited on  the  store  account  with  B.  Lauer  & 
Sons  for  goods  and  merchandise,  and  that 
some  were  credited  on  the  notes.  He  said 
that  the  books  of  the  bank  were  then  In  the 
possession  of  the  state  superintendent  of 
banks,  and  that  he  was  therefore  unable  to 
aay  .what  proportion  of  said  payments  was 
credited  to  the  note.  Nor  did  he  appear  to 
be  able  to  aay  wliat  proportion  was  credited 
on  the  store  account.  There  appear  to  have 
been  no  steps  taken  or  ^ort  made  by  the  de- 
ftodanc  to  get  either  the  bank  or  store  books 
of  account  before  the  court 

We  have  now  briefly  stated  the  testimony 
subndtted  by  the  parties  on  the  issues  before 
the  court.  The  statement  is  Itself  sufficient 
to  demonstrate  that  neither  of  the  legal  prop- 
ositions upon  which  the  defmdant  relies  for 
a  reversal  can  be  sustained. 

[1  ]  1.  The  plaintiff  was  the  pns)er  party 
to  bring  and  maintain  this  action.  While  it 
is  t^e  that  he  was,  in  the  transaction  cul- 
minating in  tlte  execution  and  deUvery  to  him 
of  the  note  and  mortgage,  acting  solely  as 
a  r^resentattTB  or  agent  of  the  Bank  of 
Modoc  County,  and  that  the  latter-  was  the 
party,  beneflclany  interested  tfaer^,  yet  the 
notei  and  the  mortgage  were  made  to  him  and 
in  his  own  name  and  he  was  the  holder  of  the 
legal  title  to  the  same  as  a  trustee  for  the 
bank.  Nor  was  it  necessary  tbat  the  bank 
should  have  been  Joined  as  party  plaintiff  to 
the  suit.  Code  CIt.  Proc.  1  S69.  Said  section 
provides: 

"An  executor  or  administrator,  or  trustee  of 
an  express  trast,  or  a  person  expressly  author- 
Ised  b;  statute,  may  sue  without  joining  with 
him  the  persons  for  whose  benefit  the  action  is 
prosecuted.  A  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  tile  benefit  of  an- 
other is  a  trnstee  of  an  express  trust,  within 
the  meaning  of  this  section," 

In  Walker  t.  McCusker,  71  Cal.  695,  12 
Pac.  728,  the  action  was  brought  to  recover 
possession  of  property  sold  under  a  decree 
fiMredosing  a  mortgage  thereon,  the  plaintiff 
having  purchased  the  property  for  the  mort- 
gagee, a  bank.  The  claim  was,  as  here,  that 
the  plaintiff  was  not  the  real  party  in  inter- 
est, and  therefore  could  not  maintain  the  ac- 
tion. The  court  said  that : 

While  it  was  tme  that  no  facts  were  stated  in 
the  complaint  showing  the  plaindff  to  be  a 
trustee  of  an  express  trust,  the  complaint  was, 
nevertheless,  sufficient  and  tbe  action  properly 
brought.  "A  trustee  of  an  express  trust,"  con- 
tinued the  court,  "is  a  person  with  whom,  or  io 
whose  name,  a  contract  is  made  for  Uie  benefit 
of  another,  and  be  Is  authorized  to  sue  without 
Joining  with  him  the  persons  for  whose  benefit 
the  action  is  prosecuted.  Code  Civ.  Proc.  I  369. 
Tbe  plaintiff  bid  in  the  property,  and  received 
the  certificate  of  sale  ana  sherifPs  deed  in  his 


own  name,  and  thereby  became  the  purchaser. 
As  between  him  and  the  bank,  he  was  the  trus- 
tee of  en  express  trust,  but  that  fact  did  not 
concern  the  defendant  As  to  her,  be  waa  ths 
real  part;  in  interest,  and  might  sue  without 
alleging  or  proving  his  trusteeship." 

See  Corcoran  v.  Doll,  32  Cal.  90 ;  Walsh  t. 
Soule,  66  Cal.  443,  6  Paa  82;  Lewis  v. 
Adams,  70  Cal.  403,  11  Pac.  833,  69  Am.  Rep. 
423 ;  Qiselman  v.  Starr,  106  Cal.  651,  40  Pac. 
8 ;  Hoaglond  v.  Trask,  48  N.  T.  686. 

[2]  2.  The  evideoce  amply  supports  the 
findings.  It  is  wholly  unnecessary  to  recaplt* 
ulate  It  here.  It  may  be  observed,  however, 
that,  even  if  it  be  true,  as  the  defendant 
Williams,  testified,  that  the  payments  he 
made  to  the  plolnUff  totaled  a  sum  equal  to 
tbe  prluclpal  and  Interest  of  the  note,  it 
Is  also  true  that  he  did  not  show  that  he  was 
not  indebted  to  E.  Lauer  ft  Sons  for  merchan- 
dise, or  that  some  of  the  moneys  so  paid 
were  not  applied  to  the  payment  ot  his 
merchandise  account  Nor  did  he  show  that 
he  directed  or  by  any  means  manifested  a 
desire  to  Lauer  that  the  moneys  so  paid 
should  be  applied  exclusively  to  tbe  payment 
of  tbe  note  (Civ.  Code,  {  1479 ;  Bay  t.  Borg- 
feldt,  169  CaL  253,  146  Pac.  679) ;  and.  while 
he  asseverated  that  the  settlement  had  on 
the  Ist  day  of  April,  1912,  whereby  it  was 
agreed  between  him  and  Lauer  that  there 
was  then  still  due  and  unpaid  on  Che  note 
the  sum  of  $3,085.77,  was  wholly  and  entire- 
ly incorrect,  and  that,  as  a  matter  of  ftict, 
he  had  at  that  time  paid  the  principal  and 
interest  of  ttie  note  in  full,  still  he  signally 
failed  to  show,  other  than  by  his  mere  naked 
asseverations,  that  the  amount  Qien  agreed 
upon  as  being  due  .was  not  the  correct 
amount,  or  that  he  was  not  still  Indebted 
upon  the  note  in  the  sum  arrived  at  and 
agreed  to  In  said  settlement 

The  judgment  la  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NBTT.  J. 


Ex  parte  MAGIDSON.   (Cr.  389.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  22,  1917.) 

1,  Beceivinq  Stoucn  Gooob  <s»1— ArnntF'f— 

EVI DKNCB — SnFFICIKKCT . 

Wher^  accused,  when  told  that  stolen  cop- 
per wire  was  hidden  in  a  certain  place,  hired  a 
veldcle  and  procured  cloths  to  cover  the  wire, 
and  went  to  the  place  where  the  wire  was 
Bopposed  to  be  hidden  with  the  intention  of 
taking  it,  he  completed  tbe  offense  of  attempt- 
ing to  receive  stolen  property;  there  being  the 
intent  and  the  overt  act 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  §S  1-3.1 

2.  Receiving  Utolen  Goods      5— Attempt— 

BVIDENCE— STJFFICIENCT— IMFOMIBILITT  OP 

Offense. 

Tbougrh  tbe  wire  had  been  removed  by  po- 
lice officials,  and  it  was  impossible  for  accused 
to  receive  it,  tbe  impossibility  of  completing  tbe 
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crime  Aid  not  render  Us  acts  any  the  less  an 
attempt  to  receive  stolen  goods. 

[Ed.  Note.— For  otbu  cases,  see  RecdrinK 
Stolen  G^ods,  Cent  Dig.  |  7.] 

Bamey  Magldsoa  was  committed  to  an- 
swer to  the  Superior  Court  to  the  diarf^e  of 
an  attempt  to  receive  stolen  proper^,  and 
applied  for  writ  of  habeas  coipos.  Writ  dls- 
charged,  and  petitioner  remanded. 

Harry  Ellis  Dean,  of  Los  Angela,  for 
petitioner.  U.  S.  Webb,  Atty.  -Gen.,  and  J. 
Catarles  Jonea,  D^uty  Atty.  Gen,  for  re- 
spondent 

BURNETT,  J.  Petltkmer  seeka  his  dta- 
<diarge  on  the  ground  of  the  want  of  prob- 
able cause  for  the  order  made  by  a  commit- 
ting magistrate  holding  him  to  answer  to  the 
superior  court  to  the  charge  of  an  attonpt 
to  receive  stolw  property.  Tbere  is  no  con- 
tention of  any  lack  of  intent  to  commit  the 
crtmeb  Indeed,  as  to  that  tibe  evidence  seems 
dear  and  convincing.  It  is  claimed,  however, 
ttiat  the  showing  made  extends  no  farther 
than  to  reveal  the  Intent  and  some  degree 
of  preparation,  but  falls  short  of  disclosing 
an  overt  act  necessary  to  complete  the  of- 
fense charged. 

[1]  Quite  a  quantity  of  copper  wire  had 
been  stolen  and  secreted  in  a  certain  park 
near  the  city  of  Stockton.  One  of  the  thieves 
saw  petitioner  standing  In  front  of  an  empty 
building  looking  at  some  junk  contained 
therein,  and  asked  htm  "If  he  was  buying 
any  copper."  He  resiwnded  in  the  afllnnative. 
Inquired  how  much  there  was  and,  after 
some  discussion  as  to  the  price,  petitioner 
agreed  to  purchase  IL  He  was  told  that  it 
was  stolen  property  and  where  it  was  con- 
cealed. The  Informant  advised  him  to  get 
an  automobile  or  a  horse  and  wagon  and  go 
out  after  the  wire  and  also  some  sacks, 
blanketr'  or  canvas  with  which  to  cover  the 
toot  Petitioner  agreed,  and  he  did  secure 
a  horse  and  a  light  wagon  from  a  livery  sta- 
ble and  some  canvas  from  a  store  and  loaded 
the  same  Into  the  conveyance,  and,  thus 
equipped  and  In  company  with  said  thief, 
he  proceeded  on  his  Journey  from  the  livery 
stable  in  the  direction  of  and  to  the  place 
where  sold  property  had  been  secreted.  He 
looked  about  for  the  stolen  property,  but  was 
disappointed,  as  it  bad  been  previously  dis- 
covered and  removed  by  the  police.  It  thus 
appears  that  he  had  the  criminal  intent,  and 
not  only  made  preliminary  preparations,  but 
he  went  to  tAe  very  place  where  the  property 
had  been  cached  and  where  he  believed  It  to 
be  at  the  time,  and  he  was  ready  and  pre- 
pared to  receive  and  take  it  away.  The  man- 
ual tradition  of  the  property  was  the  only 
thing  left  to  cOTStitute  the  crime  of  receiv- 
ing stolen  goods.  There  certainly  existed  the 
two  elements  of  an  attempt,  namely,  the  in- 
tent to  commit  the  crime  and  a  direct  In- 
^ectual  act  done  towards  its  commission. 
The  case- foils  wiUiln  ttie  spirit  and  reason- 


ing of  tSie  ai^ieltate  decisions  in  this  state. 
The  subject  Is  elaborately  considered  in  Peo- 
ple V.  Stttes,  75  CaL  570, 17  Pac.  683.  Tbere- 
In  it  U  said: 

"Mere  intention  to  commit  a  speeUlc  crime 
does  not  itself  amouat  to  an  'attebirt;'  as  that 
word  Is  employed  in  the  ctimioal  law.  ITiere 
must  in  addition  to  the  wicked  intent— the  mens 
tea— be  some  act  done  toward  the  ultimate  ac- 
complistuDent  of  the  purposed  crime.  Bat  even 
such  acts  do  not  always  of  tbeDsatves  amount  to 
an  'attempt,*  or  to  an  offense  of  which  human 
laws  will  take  cognizsnce;  for,  if  they  he  but 
acts  of  preparation,  however  elaborate,  oar  mu- 
nicipal law  would  not  assume  to  deal  with  than. 
For  instance,  the  construction  of  the  dynamite 
bomb  by  the  prisoner  at  his  home  on  the  nifht 
of  the  16th  of  February,  with  the  deliberate  in- 
tention on  his  part  to  employ  it  the  nest  morn- 
ing in  destroying  the  lives  and  property  of  oth- 
ers, atrocious  as  it  was,  and  indefenBible  in  foro 
CMiscientie,  was  but  an  act  of  preparation,  and 
when  perfected  did  not  render  him  amenable  to 
the  municipal  taw  as  then  existing,  or  punish- 
able by  its  rules.  But  when  the  prisoner  left 
his  house  on  the  morning  of  the  16th  day  of 
February,  and  went  to  Turk  street  pursuant  to 
the  antecedent  arrangement  between  his  con- 
federate and  iihnself.  it  amounted  to  an  overt  act 
done  by  him  for  the  purpose  of  effecting  the 
crime  intended,  and  was  in  taw  and  fact  a  crim- 
inal attempt." 

So  here  It  may  be  said  that,  if  petitioner 
had  simply  agreed  to  take  the  goods  and  had 
obtained  a  conveyance  and  canvas  and  'had 
done  no  more,  it  would  not  be  sufficient,  but 
when  he  drove  to  the  place  where  the  goods 
had  been  concealed  be' committed  the  overt 
act  that  made  the  ofTease  complete. 

In  this  connection  reference  may  be  bad  to 
the  Interesting  cases  of  People  v.  Paluma, 
18  CaL  App.  131,  122  Pac.  431,  and  People  r. 
Petros,  25  Cat.  App.  236,  143  Pac.  246,  where- 
in it  was  held  that  the  evidence  showed  an 
"attempt"  within  the  contemplation  of  the 
law.  The  facts  disclosed  therein  were  no 
more  striking  and  significant  as  evidence  for 
sudd  purpose  than  are  the  facts  In  the  case 
here. 

[2]  Probably  a  more  serious  question  arises 
out  of  the  contention  that  there  could  be  no 
"attempt"  for  the  reason  that  when  the  effort 
was  made  it  was  impossiUe  to  commit  the 
crime  Itself.  In  other  words,  before  peti- 
tioner drove  to  the  place  where  the  goods 
had  been  secreted,  the  police  officers  had  tak- 
en possession  of  them.  It  is  therefore  ar^ 
goed  that  the  offense  was  Impossible,  not  on- 
ly because  the  goods  had  been  removed,  but 
because  they  were  taken  out  of  the  category 
of  stolen  goods  by  having  been  virtually  re- 
stored to  the  owner  through  the  action  of 
said  officers.  However,  there  is  no  necessary 
Infirmity  In  the  contention  that  there  may  be 
a  criminal  attempt,  although  the  consumma- 
tion of  the  attempt  may  be  impossible,  and 
there  Is  ample  authority  for  holding  that 
such  attempt  may  exist  under  such  circum- 
stances. In  People  v.  Lee  Kong,  85  CaL  9fS&, 
300  Pac.  800,  17  U  R.  A.  626,  29  Am.  St 
Rep.  165,  it  is  said : 

"It  is  a  well-settled  principle  of  criminal  law 
In  this  country  tliat,  wlwre  tiie  criminal  rt* 
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snit  of  an  attempt  la  not  aocompliflbed  stmply 
because  of  an  obstrvctloa  in  the  way  of  the 
thing  to  be  operated  apoD,  and  these  facts  are 
onknown  to  the  aggresaor  at  the  time,  the  crim- 
inal attempt  is  committed.  Thns  an  attempt  to 
I^ek  om'9  po<Aet,  or  to  steal  flrom  Us  perwHi, 
when  he  has  nothing  in  his  pocket  or  «i  Ua  p«r- 
MD,  oonpletes  the  offense  to  tbe  aame  decree  as 
If  he  had  money  or  other  personal  property 
which  could  be  the  subject  <rf  larceny.  State  t. 
Wilaon,  80  Conn.  500;  Commonwealth  t.  Mc- 
Donald 6  Cosh.  JTMaai.]  865;  People  t.  Jones, 
46  Mid).  441  [9  N.  W.  48ff]:  People  T.  Horan, 
128  N.  7.  254  [25  N.  EL  4£a,  10  t.  B.  A.  100, 
aOAm.  Bt.Rep.7S2]." 

In  the  Wilson  Case,  snpra,  It  Is  said: 
"There  must  nndoabtedly  be  present  ability 
to  perpetrate  the  offense.  •  •  •  But  it  is  not 
true  tfa&t  the  thing  Intended  to  be  taken  must 
l>e  where  the  attempting  thief  supposes  it  to  be, 
or  that  there  must  be  in  fact  property  where  he 
supposes  tiiere  is.  It  Is  euflldent  If  ne  suppos- 
es there  Is  proper^  In  the  podcet.  trunk,  or 
other  receptajcle,  and  attempts,  by  some  act 
adapted  to  the  purpose  to  obtain  it  feloniously." 

In  the  McDonald  Obm.  mpn,  this  lut- 
gnage  appears: 

"But  it  was  said  In  argument  for  the  defend- 
ant that  he  could  not  be  said  to  have  attempted 
to  steal  the  property  of  the  unknown  peraon,  if 
there  was  no  property  to  be  stolen ;  aud  that 
therefore  the  indictment  ^ould  have  set  out  the 

firoperty  and  shown  the  existence  and  nature  of 
t  b/  the  proof.  But  it  will  appear,  at  once,  by 
a  simple  reference  to  the  import  of  the  term 
*attempt,*  that  this  proposition  cannot  be  main- 
tained. To  attempt  is  to  make  an  effort  to  ef- 
fect some  object,  to  make  a  trial  or  experiment, 
to  endeavor,  to  use  ezerticm  for  some  purpose. 
A  man  may  make  an  attempt,  an  effort,  a  trial, 
to  steal,  by  breaking  open  a  trunk,  and  be  dis- 
appointed in  not  finding  the  diject  of  pursuit, 
and  so  not  steel  in  fact.  Still  he  ronains  nev- 
erthdess  diorgeable  with  the  attempt,  and  with 
tlie  act  done  towards  the  commission  ot  the 
theft." 

In  the  New  Tort,  Case  It  la  declared: 
"Whenerer  tbe  animo  furandl  exists,  followed 
by  acts  apparently  affording  a  prospect  of  suc- 
cess and  tending  to  render  the  commission  of  the 
crime  effectual,  the  accused  brings  himself  with- 
in the  letter  and  intent  of  the  statute.  *  *  * 
The  question  whether  an  attempt  to  comniit  a 
crime  has  been  made  is  determuiable  soldy  by 
the  condition  of  tbe  actor's  mind  and  his  con- 
duct in  the  attempted  consummation  of  his  de- 
sign. *  *  *  So  far  as  the  thief  is  concerned, 
the  felonious  design  and  action  are  then  just 
OS  complete  as  though  the  crime  could  have  beco, 
or  in  fact  had  been,  coouuitted,  and  the  punish- 
ment such  offender  is  just  as  essential  to  the 
protection  of  the  public,  as  of  one  Those  deeigns 
bSTe  been  snccessniL" 

fnie  court,  after  ealUng  attention  to  some 
Eni^Iah  decisions  to  the  contrary,  contlnnes: 

"In  this  coontry,  however,  the  courts  have  uni- 
formly  refused  to  follow  tbe  casps  of  Reg.  v.  Mc- 
Pherwn  and  Rtg.  t.  Golltns,  and  have  adopted 
tbe  more  logical  and  rational  rule,  that  an  at- 
tempt to  commit  a  crime  may  be  effectual,  al- 
though, for  some  reason  undiscoverable  b^  the 
intending  perpetrator,  the  crime,  under  existing 
dreumstances,  may  be  incapable  of  accompliBh- 
ment." 

In  the  lones  Case  the  Supreme  Court  of 
Michigan  approved  the  McDonald  decision, 
saying: ' 

"We  think  this  is  not  only  the  better,  but  the 
only,  ra'e  of  law  that  could  be  adopted  or  rect^ 


nized  with  safety  to  the  rlgUs  of  the  public  or  of 
individuahi." 

There  la  a  class  of  c&aea  pointed  out  in 
State  T.  Wilson,  supra,  apparently  similar  to 
those  herdn  cmsldered,  but  dearly  dlstin* 
gnlsbable  where  a  different  dedslon  has  been 
made.  Thus  where,  with  intent  to  defraud, 
a  writing  was  falsely  made  whidi  could  not 
by  legal  possibility  defraud  any  one,  it  was 
held  that  no  offense  had  been  committed,  be- 
cause a  person  could  not  be  legally  presumed 
to  Intend  that  which  was  legally  Impossible, 
and  where  ^  an  attempt  was  made  to  poison 
with  an  artlde  bdieved  to  be  poisonous, 
but  which  was  in  fact  Innoxious,  and  where 
an  attempt  was  made  to  shoot  a  person  with 
a  pistol  which  was  not  in  fact  loaded,  It 
was  held  that  no  offense  had  been  committed, 
because  no  act  had  been  done  which  was  in- 
trinsically adapted  to  the  then  present  snc^ 
cessful  perpetratltm  of  the  crime.  1  Bishop, 
Crim.  Law,  U  S17,  SIS. 

"Here  the  perp^ration  of  the  crime  was  legal- 
ly possible,  the  persons  In  a  dtuation  to  do  it, 
the  Intent  dear,  and  the  act  adapted  to  the  suc- 
cessful perpetration  of  it;  and  whether  there 
was  or  was  not  money  in  the  pocket  was  an  ex- 
trinsic fact  not  essential  to  constitute  the  at- 
tempt." 

So  in  the  case  at  bar  It  was  legally  possi- 
ble for  petitioner  to  recdve  the  stolen  proi>- 
erty.  His  intent  to  do  so  is  entlrdy  clear, 
he  took  the  steps  that  were  adapted  the 
successful  accomplishment  oC  It,  and  the 
circumstance  that  tbe  said  stolen  goods  had 
been  removed  involved  an  extrinsic  fact  not 
material  to  the  crime  of  an  attempt  to  com-  I 
mit  said  offense  of  receiving  stolen  property.  / 

The  writ  Is  discharged,  and  pettttoner  re- 
manded. 

We  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


PEOPLE  r.  WESTON.  (Or.  8713 

(District  Court  of  Appeal,  Third  District,  OaH- 
fomla.  Jan.  22,  1917.) 

1.  CRnrmAL  liAW  «s»747— Tbial— QuBOnom 

FOB  JUHT— CBBDinitrrT  OF  WrPNESSEB. 
In  face  of  direct  conflict  In  testimony  of 
prosecuting  witness  and  acoised,  the  qaestioa 
of  their  mdibility  was  for  tiie  jnry. 

[Ed.  Note.— For  other  cases,  see  Orlnlnal 
Law,  Cent  Dig.  {{  1714,  1727.] 

2.  HouzoXDK  «=>260— Assault 

TO  MuxDES— Question  fob  Jubt— Evidbitce. 
In  prosecution  for  assault  with  intent  to 
murder,  evidence  AeU  to  present  a  qnestion  for 
the  Svuj  as  to  (he  Intent  with  wbieh  aoensBd 
fired  tbe  rifle. 

[Ed.  Note.— For  other  coses,  see  Homicide, 
Cent.  Dig.  I  668.] 

8.  HoMicinE  «==>25— Attehft  to  MimDBfe— 

Intent— Elements  of  Offense. 
While  to  constitute  morda  aoeused  need 
not  intend  to  take  life  he  must  spedfieally  con- 
template the  taking  of  life  to  constitute  an  at- 
tempt to  murder. 

[Ed.  Note.— For  oUier  cases,  sse  Hwnlddi^ 
Cent  Dig.  t  42.] 
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4.  HoiociDB  ^s»280— ASSAUXT  wrra  iNTCnT 
TO  MmDEB— Innarr— How  DrrsBiciinBD. 
In  prosecutton  for  assault  with  intent  to 
murder  by  shooting  with  a  rifle,  th«  intent  must 
b«  determined  from  all  the  circumstances,  end 
from  the  character  of  the  weapon,  and  the 
probable  effect  of  Its  discharge  into  the  body  of 
another. 

[Ed.  Note.— For  other  cases,  see  Brauldde. 
Cent  Diff.  I  47&] 

6.  CBi?aNAL    Law  «8=o855<8)— Tbiait-^o w  - 

'DUCT  or  JtTBT— GOKKtmiCATIOKa  WITH  OTH- 
SB8. 

Pen.  Code,  f  1121,  reqniring  the  jury  not  to 
communicate  with  ouiers  on  any  aubject  con- 
nected with  the  trial,  shonld  be  given  s  reason- 
able construction,  so  that  where  a  juror  was 
suddenly  taken  III  It  was  not  error  for  the  sheriff 
to  admit  a  physician  to  care  for  the  juror, 
where  the  sheriff  remained  in  the  room  and  no 
communication  as  to  the  trial  passed  between 
the  juror  and  the  physician. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2063.] 

6.  CaiMitTAL  Law  «=»71»(1>— Tsial— Arou- 

MBNT  OF  COITNSEL. 
In  prosecution  for  assault  with  intent  to 
murder,  where  the  character  of  weapon  was  not 
concludvely  shown,  it  was  not  error  for  the 
state's  attorney  to  argue  that  the  weapon  used 
was  a  shotgun  instead  of  a  rifle. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1669.] 

Appeal  from  Superior  Court,  El  Dorado 
County ;  N.  D.  Amot,  Judge. 

Mary  Weston  was  convicted  of  assault  with 
Intent  to  commit  murder,  and  from  the  judg- 
mait  and  order  denying  a  new  trial.  Bhe  ap- 
peals. Affirmed. 

Wm.  r.  Bray,  of  PlacevUle,  tor  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
D^ty  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  El  Dorado 
county  for  the  crime  of  assault  with  Intent 
to  commit  murder.  Upon  her.  trial  the  Jury 
returned  a  verdict  of  guilty  as  charged.  De- 
fendant moved  for  a  new  trial,  whidi  was 
denied,  and  she  was  thereupon  sentenced  to 
imprisonmoit  in  the  state  prison  tor  the  term 
of  ten  years.  Defendant  appeals  from  the 
judgment  and  from  the  order  denying  her 
motion  for  a  new  trlaL 

It  appeared  that  one  Harry  J.  Stevens  had 
a  mining  claim  In  the  near  vldntty  of  the 
defendant's  home  and  had  been  accustomed 
to  go  to  and  from  his  cabin  by  a  road  leading 
past  the  Weston  house.  It  was  shown  that 
this  road,  for  some  distance  beyond  the  Wes- 
toDs'  house,  had  been  used  as  a  public  high- 
way for  30  or  40  years.  It  had  not  been  used 
beyond  the  Westons'  place  for  wagons  for  the 
past  2  or  3  years,  since  about  the  time  the 
Westons  came  there,  but  was  used  for  horse- 
men and  footmen.  Stevens'  mining  claim 
was  situated  at  one  side  of  this  part  of  the 
road  and  was  reached  from  the  road  hy  a 
tralL  It  appeared  that,  some  time  In  the 
eariy  part  of  1916,  some  one  shot  a  dog  be- 
longing to  the  Westons,  but  It  appeared  that 


Stevoia  had  nothing  to  do  wiOi  this  shootinc 
though  the  defendant  accused  him  of  dotitf 
it  Up  to  this  time  his  rdatlons  wiOi  the 
Westons  were  friendly,  and  he  bad  used  this 
road  without  <A}ectlon,  and  was  told  that  the 
notices  against  trespassing,  posted  by  the 
Westons,  were  not  Intended  to  prevent  his 
using  the  road,  but  were  rather  aimed  at 
stockmra  who  left  their  gates  open.  How- 
ever, in  April,  1916,  after  the  dog  shoo  ting 
(the  dog  was  not  killed),  the  Westons,  hus- 
band and  wife,  went  to  Stevens'  cabin  and 
told  him  he  was  forbidden  to  use  the  road, 
and  If  he  did  so  "must  take  the  conse- 
quences." Stevens  ceased  using  the  road  and 
found  his  way  to  and  from  his  cabin  by  an- 
other but  drcnltous  route  considerably  loit- 
er than  by  this  old  road.  On  the  4th  of  June. 
1916,  he  bad  been  at  a  n^ghborlng  place  and 
was  taking  from  there  to  bia  cabin  a  bag  of 
soiled  ciotlilng,  as  be  testtfled,  to  be  washed, 
and  as  be  was  on  foot  and  the  nearest  way  to 
his  caMn  was  by  this  old  road  past  the  Wes- 
tons, he  took  that  route.  When  he  reached  a 
point  on  the  road  In  view  of  the  Weston  prem- 
ises the  Westons  were  engaged  in  planting 
garden  seeds  at  a  point  south  of  their  house 
and  about  180  feet  from  the  road  where  Ste- 
vens appeared.  Defendant  left  her  husband 
and  hurriedly  went  to  the  house  and  got  a 
gun,  and.  according  to  Stevens'  testimony, 
she  appeared  next  near  the  northwest  comer 
of  the  hen  house  with  the  gun  at  her  eboulder 
In  a  position  to  fire  at  him,  and  commanded 
him  to  stop  and  go  bade.  He  testified: 

"As  I  came  around  the  turn  I  saw  Mr.  and 
Mrs.  Weston  standing  below  the  honse  working 
In  the  garden.  Q.  You  were  0(»ning  down  the 
road,  going  easterly  to  your  place?  A.  Tes,  sir. 
Q.  And  the  Weston  house  would  be  offVo  the 
south?  A.  It  would  be  right  off  to  the  lower 
side  of  the  road.  *  •  ♦  They  were  apparently 
putting  in  a  garden  below  the  ditch.  •  •  • 
Q.  State  what  transpired  then.  A.  I  saw  Mrs. 
Weston  run  towards  the  house.  Q.  What  house 
is  that?  A.  The  Weston  house.  The  next  thing 
I  knew  I  saw  her  standine  out  by  the  chicken 
house  with  a  rifle  apparent^  pulled  to  the  tdioul- 
der.  Q.  One  minute — this  chicken  house,  where- 
abouts is  that?  A.  It  sets  in  a  northerly  direc- 
tion from  their  house,  about  10  or  15  feet  &om 
the  hoube  I  should  judge — between  the  house  and 
the  road.  Q.  What  kind  of  a  gun,  do  yoa  know? 
A.  As  near  as  I  can  say  what  I  would  call  It 
was  a  Marlin  rifle  that  they  own.  Q.  What 
was  her  position  with  that  rifle?  A.  Apparent- 
ly to  the  shoulder  when  she  came  to  a  stop. 
*  *  *  As  near  as  I  can  place  it  she  wna 
rery  near  to  the  northwest  corner  of  the  chicken 
house ;  that  is  as  near  as  I  could  state.  *  •  • 
Weston  was  down  in  the  garden.  Q,  Now,  what 
transpired?  A.  She  tola  me,  she  says,  *Yoa 
have  been  warned  wbat  you  may  expect  for 
traveling  here';  she  said  for  me  to  go  ba<^ 
I  asked  her,  as  near  as  I  can  remembo*.  it  ^te 
would  not  put  the  gun  down."  (He  testified 
that  he  thouRbt  it  was  100  or  150  feet  from 
where  he  stood  to  where  Mr.  Weston  was  at  this 
time ;  that  he  was  on  the  road  and  she  was  in- 
side the  fence  and  by  the  hen  house.)  "Q.  When 
you  said  that  what  transpired?  A.  It  was  a 
very  few  secoifds  when  she  fired.  I  feU  to  the 
ground  where  the  blood  spot  was  seen  by  the 
sheriff  and  others  that  went  tliere."  (This  blood 
spot  and  other  objects  In  the  Immediate  vicinity 
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wvre  located  hj  the  county  BorrejoT,  who  made 

a  diagram  or  map  of  tbe  premises  and  other  ob- 
Jects,  which  was  ased  at  the  trial.)  "Q.  What 
waa  the  effect  of  that  shot?  A.  I  was  blinded 
iuitautlj.  I  fell  to  the  ground.  George  Weston 
came  np  and  I  says^  T  want  to  go  to  Indian 
Di^insa.*  They  waa  talking  there  for  a  few 
minutes,  and  he  says  to  her  to  get  a  bndiet  of 
water,  and  she  immediately  went  and  got  a 
bncket  of  cold  water  and  started  to  bathe  off 
the  blood,  and  she  says,  '^ou  are  not  badly 
barf;  she  says,  'you  have  Just  got  a  little  of 
the  same  thing  yon  caused  my  dog  to  get.'  She 
aaid  forther,  ahe  says,  *I  am  treating  you  bet- 
ter than  you  would  treat  me,  because  you  would 
go  off  and  leave  me.*  Q.  Go  on.  A.  So  in  a 
few  minutes— I  don't  know  how  long— I  got  to 
my  feet  and  reached  for  my  sack ;  I  says,  'I 
want  to  so  to  Indian  Diggings;'  and  George, 
he  says,  ^11  righL'  X  started  to  walk,  and  I 
walked  to  the  top  of  the  hill  going  back  the  same 
way  I  came,  bat  instpad  of  going  up  the  road 
I  wont  down  towards  Indian  Diggings ;  I  went 
a  little  ways,  and  then  I  said  I  could  go  no  fur- 
ther, and  I  laid  down,  and  he  went  on  to  Indian 
Diggings,  and  when  he  returned  he  brought  Lon 
Totaw  back  with  him.  Q.  What  was  the  nature 
of  this  ahot;  what  was  in  the  charge?  A.  It 
waa  charged  with  bird  ahoL  Q.  Where  did  it 
strike  you?  A.  It  struck  me  fun  on  the  fore* 
head  and  In  the  face.  Tlliere  were  a  few  scat- 
tered ones:  one  struck  my  hand,  a  couple 
struck  against  the  teeth,  but  the  heavy  shot 
struck  my  forehead.  It  also  showed  at  the  ex- 
amination after  the  swelling  was  removed  from 
the  eyes,  it  showed  that  there  was  two  shot  in 
the  eye  on  the  right  aide,  and  one  went  around 
the  ball  of  the  eye  on  the  left  side  and  left  it 
permanentiy  blind.  Q.  Can  you  see  out  of 
your  eyes?  A.  I  can  see  a  Uttio  light  with  the 
right  Q.  Yon  cannot  see  with  tbe  left  eye 
at  all?  A.  Not  at  all.  Q.  How  long  was  it 
after  you  saw  the  Westons  there  in  the  garden 
•outh  of  the  fence  and  by  tbe  ditch— bow  long 
was  it  aftw  you  saw  them  there  before  Mrs. 
Weston  fired  this  shot  at  you  from  the  hen 
honae?  A.  The  time  between?  Q.  Yes,  be- 
tween those.  A.  It  was  a  very  few  minutes, 
because  it  was  a  short  distance  to  the  place 
wbera  I  stood  still." 

Weston  assisted  In  taking  Stevens  to  the 
Staten  Mill,  a  few  miles  from  Weston's, 
where  be  rec^ved  temporary  treatment  by 
Dr.  Wivnc  aooiL  after  the  shooting,  and  was 
later  removed  to  Plymouth,  and  stlU  later  to 
Sacramento  for  treatment  The  left  eye  waa 
destroyed,  and  the  sight  of  the  other  so  far 
Impaired  as  that  he  could  only  distinguish 
day  from  night  Dr.  Wreno  teatifled  that 
shot  was  found  in  all  parta  of  hlg  face  and  in 
his  hand  with  which  he  was  supporting  his 
bag  of  clotlkes  on  his  shoulder;  that  he  ex- 
tracted or  found  evidence  of  75  separate  shot 
.that  struck  Stevens  about  the  fece  and  head 
—"the  scalp  waa  badly  plowed  vtp,  as  in 
stkown  by  the  scan  on  his  bead."  He  Ued 
innfiisely  at  tbe  point  where  be  was  shot,  and 
the  doctor  found  his  wounds  still  bleeding. 
On  cross-examination  Dr.  Wr^n  testified: 
**Q.  Would  the  others.  Doctor,  as  a  profession- 
al man,  be  of  any  danger  to  life,  those  you  have 
tesHGed  to,  one  in  the  arm,  one  in  the  hand,  one 
on  the  lip,  two  or  three  Uirough  the  ears,  and 
25  or  more  lodged  around  the  eye ;  would  either 
one  of  those  under  any  circumstances  be  likely 
to  produce  death?  A.  WclL  hardly.  Q.  Well, 
aa  ajnatter  of  fact,  would  tney  produce  death? 
A.  where  tbese  shot  lodged  It  is  donbtful  it 
they  eoold  produce  death,  or  they  would  have 
doM  10.  Q.  Ton  testify  as  a  profesdoDal  man 


that  a  shot  fired  that  way  could  not  produce 
death?  A.  I  testify  this  way.  that  the  shot 
that  struck  him  at  the  points  where  they  struck 
evidently  could  not  proouce  death  or  they  would 
have  done  so;  had  they  hit  in  other  parts  it 
could.  Q.  What  other  parts?  A.  If  the  25  shot 
that  struck  him  around  that  eye  bad  struck  the 
soft  portion  of  the  neck  here  (showing)  It  could 
easily  have  punctured  the  jugular  vem  and  the 
carocid  artery.  The  pneumogastric  nerve  and  the 

Ehranic  nerve  which  control  the  action  of  the 
eart  and  the  respiration,  If  any  of  those  had 
been  struck  it  could  have  caused  death,  but 
striking  where  it  did  it  could  not  cause  death." 

On  re-dlrect  he  testified: 

"Q.  What  yon  mean  to  say  in  this  case  is  this, 
that  in  so  ^r  as  these  wounds  are  concerned 
that  happily  they  turned  out  not  auite  mortal 
at  present,  that  is  the  idea?  A.  They  are  not 
mortal.  Q.  At  the  preseot  time,  but  had  the 
same  impact — the  same  shot  hit  a  little  lower 
down,  for  instance  here  (pointing  to  own  throat) 
in  the  region  of  the  jugular  vein  and  carotid 
artery,  the  chances  are  that  the  same  impact, 
the  same  five  or  seven  shot  would  have  been 
mortal  if  they  had  penetrated  to  the  same  depth? 
A.  It  could  have  been.*' 

There  were  no  witnesses  to  the  sbooUng 

exc^t  defieudant  and  her  husband  and  Ste- 
vens. Mrs.  Weston's  totimony  was  that  as 
soon  as  she  saw  Stevens  coming  along  the 
road  Bhe  went  to  the  bouse,  got  the  gtin 
which  she  said  was  a  Marlln  rifle  load- 
ed with  bird  shot  Na  6,  which  she  took  "for 
her  protecti<m";  ttiat  die  went  out  of  their 
Inclosure  to  the  road  and  orat&onted  Sterens. 
She  testified: 

"I  told  him  to  go  back  np  the  trail ;  that  he 
had  been  forbid  trespuuing  acrosi  the  premises, 
and  I  didn't  want  him  to  go  across.  What 
did  he  say  to  you  in  response,  if  nnythmg?  A. 
He  said  he  would  not  do  it ;  he  said  he  wished 
me  to  understand  he  was  not  afraid  of  me  nor 
my  gun ;  t2iat  me  nor  my  gun  oould  not  bloff 
him.'' 

She  testified: 

That  Stevens  puahed  her  oat  of  the  road  and 

faced  her  again  down  by  the  gate.  "Q.  Did  he 
come  towards  you  or  threaten  you  uien?  A. 
Yea,  sir ;  I  raised  the  gun,  and  then  he  stopped, 
and  then  I  lowered  the  gun ;  he  started  again ; 
I  didn't  know  whether  he  was  going  to  grab 
me  or  what  he  was  going  to  do ;  anyway  I  rais- 
ed the  gun  and  Sredat  the  same  time,  and  that 
la  ell  I  remember.  Q.  What  position  did  yon 
have  the  gun  in  when  yon  fired?  A.  I  had  it  np 
like  thlBjahowins}.  Q.  By  your  jride?.  A.  Yes, 
sir.  Q.  Did  you  fire  that  gun  intentionally?  A. 
No,  sir;  I  did  not.  Q.  Did  you  intend  to  shoot 
Mr.  Stevens?  A.  No,  sir;  I  did  not.  Q.  Do 
you  know  bow  that  gnu  went  off,  whether  you 
pulled  the  trigger  or  whether  you  did  not?  A.  1 
cnn't  say  that;  I  was  excited  at  that  time.  Q. 
Were  you  afraid  ot  Mr,  Stevens?  A.  I  was 
afraid  of  him— I  did  not  intend  lie  was  going 
bj  mm.*' 

Her  testtmony  ma  ttiat  wh»  the  "gun 
went  olT*  iOie  wu  wlthbi  8  or  10  feet  of  Ste- 
veois.  It  appears  that  at  the  request  of  her 
husband  she  got  some  water  and  bathed  Bte- 
veiW  face.  On  cross-examination  she  tes- 
tified: 

"Q.  What  did  you  get  the  gun  for?  A.  Foi 

£rotection.  Q.  Why  didn't  you  stay  with  your 
usband  if  you  wanted  protection?  A.  Well, 
I  didn't  intend  Mr.  Stevens  were  going  through 
my  premlaes  after  I  had  forbid  him  of  crossing, 
and  be-  still  insisted  <n  crossing.  Q.  W^,  jmi 
would  have  bad  all  ttie  protection  yon,  waubed 
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If  70a  had  Btayed  wlUi  toot  busband ;  Stevens 
wu  not  coming  up  to  where  yon  were,  was  he? 
A.  I  know,  but  It  was  my  premises ;  I  am  en- 
titled to  defend  them  after  my  Aog  had  been 
shot.  Q.  So  yoa  went  and  got  your  gan?  A. 
Tea,  sir;  I  did.  Q.  Tou  went  out  to  where 
Sterena  was?  A.  Yes,  sir;  I  want  up  to  where 
Stevens  was  coming  in  the  road.  Q.  The  gun 
was  shot  off  there,  was  it?  A.  It  was  fired  off 
there.  Q.  Tou  left  your  husband  where  he  was? 
A.  Yes,  sir;  I  didn't  cart  him  along.  Q.  You 
didn't  need  him  for  protection,  did  you?  A. 
Need  my  husband?  No.  I  was  capable  of  tak- 
ing care  of  myself.  Q.  Now,  yon  shot  him  be- 
cause be  was  trespassing,  didn't  you?  A.  Xe8> 
sir;  after  he  bad  been  forbid." 

She  admitted  baving  told  the  sheriff  that 
she  shot  Stevens  because  he  was  trespassing: 

"Q.  Did  you  tell  the  sheriff  that  it  was  an 
accident  at  the  time?  A.  No,  sir;   I  did  not. 

S^  Did  you  say  anything  about  it  being  an  accl- 
ent?  A.  No,  sir.  Q.  Tou  did  tell  him  that 
you  shot  him  because  he  was  trespassing,  is  not 
that  right?  A.  I  shot  him  after  he  was  tres- 
passing because  he  had  been  forbid.  Q.  And 
you  so  told  the  sheriff?  A.  I  so  told  the  sheriff 
them  same  words.  Q.  But  you  didn't  tell  him 
that  the  gun  had  gone  off  accidentally  or  any- 
thing of  that  kind?  A.  Well  no;  I  did  not." 

[1]  Weston's  testimony  was  that  defendant 
did  tbe  shooting  with  a  Marlln  30-30  rifle 
which  be  bad  loaded  with  black  powder  and 
No.  6  shot  to  kill  a  hawk  which  had  been 
ti^>ubUng  their  chickens.  There  was  no  dis- 
pute as  to  the  size  of  the  shot.  The  Westons 
were  known  to  have  a  shotgun,  but  Weston 
testified  that  It  was  at  a  neighbor's  bouse  at 
the  time  of  the  assault  on  Stevens.  Stevens 
thought  the  gun  used  was  a  Marlln  rifle,  al- 
though from  where  be  stood  he  may  have 
been  mistaken.  He  was  mistaken  as  to  the 
distance  from  wbere  be  stood  to  the  ben 
house,  wbere  he  testified  defendant  stood 
when  she  shot  blm.  The  measured  distance 
was  67  feet.  Defendant's  testimony  was  that 
she  was  within  8  or  10  feet  of  Stevens  when 
the  guD  was  fired.  The  evidence  tended  to 
show  that  If  the  gun  used  was  a  Marlln  rifle, 
and  was  loaded  as  Weston  said  he  loaded  It, 
and  If  It  was  discharged  within  8  feet  of 
Stevens,  be  would  bave  bad  a  sUm  chance  of 
escaping  with  his  life.  There  Is  a  direct  con- 
flict between  Stevens'  account  of  the  shoot- 
ing and  the  defendant's  account  <^  It,  and 
it  was  with  the  Jury  to  decide  which  one  to 
believe. 

[2,  3]  So,  also,  was  the  question  of  intent 
one  of  fact  and  for  the  Jury.  While,  to  con- 
stitute murder,  the  guUty  person  need,  not 
intend  to  take  life  to  constitute  an  attempt 
to  murder  he  must  so  intend.  He  must  spe- 
cifically contemplate  the  taking  of  life;  and 
though  bis  act  Is  such  as,  were  it  successful, 
would  be  murder,  if  In  truth  he  does  not 
mean  to  kill,  be  does  not  become  guilty  of 
an  attempt  to  commit  murder.  People  r. 
Mize,  80  Cal.  41.  22  Pac.  80. 

[4]  The  evidence  showed  that  defendant 
cherished  a  feeling  of  III  will  toward  Stevens 
which  was  exhibited  In  her  forbidding  him 
from  using  the  road  where  It  passed  bee 
bouse  (she  claimed  to  own  the  premises) ; 
that  in  giving  btm  warning  Iw  waa  told  that 


If  he  used  It  be  might  expect  to  take  the 
consequences.  When  she  first  saw  Stevens 
coming  along  the  road  she  ran  to  the  bouse 
for  a  gun,  and  from  a  place  where  she  waa 
in  uo  danger  from  anything  Stevens  might  do 
she  opened  fire  upon  him,  according  to  hla 
account  of  the  ahootlng.  Immediately  after 
be  had  asked  her  to  put  down  the  gun  and 
before  she  could  know  whether  he  Intended 
to  go  back  as  she  ordered  him  to  do  or  to 
continue  along  the  road.  That  she  got  the 
gun  for  ber  "protection"  seems  not  to  bare 
been  necessary  or  called  for,  as  nothing  bad 
happened  after  ber  warning  to  blm  in  April 
to  lead  her  to  suppose  he  would  Injure  her 
In  any  way.  He  had  not  dsed  the  road  dar- 
ing the  Interval.  She  testified  that  she  shot 
blm  because  he  was  trespassing  on  her  prop- 
erty, and  so  admitted  to  the  sheriff.  She 
testified.  It  Is  true,  that  she  did  not  intend  to 
kill  blm  and  sought  by  her  testimony  to  cmi- 
vey  the  Impression  that  the  gun  was  not 
discharged  Intentionally — ^in  fact,  that  it  was 
an  accident.  If  she  shot  Stevens  because  he 
was  trespassing  the  shooting  could  not  tutve 
been  accidental.  The  reason  she  gave  im- 
plies a  purpose  In  doing  the  act,  and  a  pur- 
pose In4)lle8  an  Intent  What  that  Intrat 
was  must  be  determined  from  all  the  circum- 
stances— among  them  the  character  of  the 
weapon  and  the  consequences  likely  to  fol- 
low the  use  made  of  the  weapon.  There  was 
evidence  that  had  the  ctaarge  of  sliot  lilt  Ste- 
vens a  few  incbea  lower  tbe  result 
have  been  fatal. 

Defendant,  conceding  that  she  might  prop- 
erly bave  been  convicted  of  a  lesser  crime, 
urges  "that  the  Jury  brought  in  an  excessive 
verdict"  This  omtentlon  is  based  upon  tbe 
assumption  that  the  gun  was  accidentally 
discharged,  and  that  defendant's  testlnK»y 
showed  that  she  did  not  Intend  to  kill  Ste- 
vens. Defendant  overlooks  the  fact  that  the 
Jury  may  not  have  believed  ber  account  of 
the  shootli^,  which  manifestly  they  did  not 

Among  the  grounds'  in  support  of  the  mo- 
tion for  a  new  trial  was  alleged  misconduct 
of  the  Jury.  Defendant's  attorney  deposed 
that  at  the  close  oi  the  trial  the  Jury  were 
placed  in  charge  of  Gonmer  Buoff  and  his 
deputy.  Ball,  and  that,  "while  tbe  aald  Jury 
were  In  said  Jury  room  engaged  in  the  de- 
liberation of  said  cause  so  submitted  to 
them,  Dr.  Joseph  T.  Wrenn,  one  of  the  prin- 
cipal witnesses  for  the  prosecution  on  the 
trial  of  said  cause,  was  permitted  by  tbe  offl- 
cars  in  charge  of  said  Jury  to  eater  the  lald 
Jury  room  and  to  speak  to  and  oommonlcate 
with  said  Jurors  without  any  order  of  court 
made  or  entered  aathorlKlng  them  to  do  sa" 
No  other  fact  Is  alleged  in  support  of  the  mo- 
tion. 

RuofT  d^osed  that,  about  8  o'clock  of  the 
evening  of  the  day  when  and  after  the  caaae 
was  given  to  tbe  Jury,  one  of  the  Jurwa, 
Morris,  "became  temporarily  ill  and  asked 
tike  <^aoer8  to  call  a  pby^dan  to  attend  him. 
•  »  •  and  -alBant  believed  that  It --«■■ 
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necessary  ftir  him  to  bare  treatment  hy  a 
pbyaldau  without  delay";  that  at  the  time 
the  Judge  was  absent  from  the  courthouse 
'^d  there  was  ao  one  within  reach  to  whom 
affiant  could  apply  tor  an  order  permitting 
him  to  call  a  physician  to  rlsit  said  Horris 
or  to  whom  be  <!oald  apply  for  advice  or  in- 
stnictlons  in  that  regard";  that  be  "tele- 
phoned tot  Dr.  Joseph  T.  Wrenn  to  come  to 
the  courthouse  at  once,  and  npon  the  arrival 
of  said  doctor,  permitted  him  to  immediately 
enter  the  Jury  room  and  prescribe  for  and 
treat  the  said  Jnror  Morris  tor  bis  said  ill- 
ness.'* Bucrff  further  dq^osed  that  be  and 
his  fallow  elisor  were  present  within  sight 
and  hearing  of  the  doctor  all  the  time  be  was 
in  the  Jury  room,  and  beard  and  saw  every- 
thing  that  tran^tredl,  wMdt  conalsted  only 
of  Questtons  t^^  the  dodmto  and  answers  by 
laie  said  juror  relative  to  bSs  sl<A:liess,  and 
that  at  no  time  did  Oie  said  doctor  to 
any  other  Jurw.  and  that  during  all  the  time 
be  was  In  the  jury  room  no  mention  oi  the 
said  trial  or  of  anything  connected  there- 
with was  mentioned  by  any  one.  Elisor  Ball 
and  Jurw  Morzls  darned  to  like  t^eta,  as 
Old  Dr.  yf^eon.  The  latter  deposed  that  he 
found  "Morris  suffering  from  acute  gastrltla, 
and  conversed  with  him  concerning  the  symp- 
toms at  his  illness,  and  prescribed  for  his 
said  oomplalnt,  but  did  not  converse  wltii 
him  upon  any  subject  connected  with  the 
above-entitled  canse,  nor  upon  any  subject 
whatever  exoqitt  that  of  fala  mness,"  and 
that  he  remained  within  the  jury  room  but 
a  few  minutes;  tbat  the  Juror's  Illness  was 
not  serioas,  and  fliat  be  was  "quldcly  re- 
lieved from  his  pain." 

[I]  The  admonition  given  by  the  court  to 
the  aUaors  to  snffer  no  person  to  apeak  to  the 
jurars  m  cAnmvnlcate  with  them,  nor  to  do 
so  T****— »*i  "on  any  subject  connected  with 
the  trial,"  was  In  accordance  with  section 
?ig1  of  Penal  Code.  ISie  iffovlBlon  Is 
important  and  should  be  observed.  The 
statute,  however,  is  to  be  given  a  reasonable 
construction.  An  emergency  might  arise 
maUng  It  imperative  for  the  officer  in  charge 
of  tlie  jury  to  enter  the  Jury  nxnn  for  the 
purpose  of  meeting  the  WKXgeaer  And  to 
take  with  him  a  person  suitable  to  assist 
him.  This  section  of  the  Penal  Code  also 
inovldes  that  the  jury  may  be  permitted  to 
sqtarate,  in  the  dlscretiott  of  the  courL  In 
People  V.  Cord,  157  GaL  562.  671,  106  Pac 
611,  616.  the  court  said: 

"Where  the  Jury  has  been  permitted  to  sep- 
arate while  deliberating  npon  a  rerdict,  under 
such  circumstances  as  to  make  it  appear  tbat 
they  might  tiave  been  tampered  with,  a  new  trial 
should  be  granted,  unless  there  is  affirmative 
proof  upon  behalf  of  the  people  explainfog  the 
separatiOD  and  showing  that  the  defendant  was 
not  prejudiced  thereby.  (Citing  cases.)  If  this 
burden  is  met  by  the  people  the  new  trial  should 
be  denied.  We  think  in  this  case  there  was 
reasonably  strong  proof  that  the  jury  was  not 
tampered  with,  ana  that  defendant  soflfered  no 
prejudice  from  the  coo  fusion  and  slight  tepara- 


tton  growing  out  of  Uie  alarm  of  fire.  •  *  * 
There  was  no  attempt  to  show  the  slightest  bad 
conduct  on  the  part  of  any  member  of  the  jury, 
or  any  effort  by  any  person  to  approach  w  in- 
fluenee  them  la  any  way." 

So  here  no  att^pt  was  made  to  show  ai^ 
communication  with  the  jury  either  by  tbie 
elisors  or  the  doctor  exo^  as  he  ex- 
plained, and  It  was  shown  that  no  one  qtoke 
to  any  Juror  "on  any  subject  connected  with 
the  trial."  If  the  strict  rule  laid  down  In  Hie 
Cord  Case  applies  here  we  think  the  burden 
of.  showing  that  no  prejudice  to  the  defend- 
ant resulted  from  what  occurred  in  the  jiuy 
room  was  fully  and  successfully  met  by  the 
prosecution. 

[C]  Misconduct  of  13ie  district  attorney  in 
addressing  the  jury  Is  also  claimed  to  have 
been  prejudicial  to  defendant  The  alleged 
misconduct  consisted  tn  the  district  attor- 
ney's advancing  a  theory,  baaed  upm  his 
Wew  of  the  evidence,  tbat  defoidant  bad 
used  a  shotgun  Instead  ot  a  Marlin  ilile. 
Stevens  did  not  claim  to  be  certain  as  to 
the  kind  of  gun  used ;  be  thought  it  was  tiie 
Marlin  rtfle  the  Westons  were  known  to  pos- 
sess. They  also  owned  a  shotgun,  but  Wes- 
ton testifled  It  was  not  then  at  their  haam. 
There  was  much  evidence  as  to  the  effect 
of  a  charge  of  shot  flred  from  a  80-80  rifle 
loaded  with  a  shot  cartridge  and  tb»  same 
from  a  sho^nin.  The  facts  and  drcum- 
Btancee  placed  before  the  Jury  left  the  ques- 
tion of  the  kind  gm  used  and  ttie  <diarae- 
ta  of  the  charge  for  the  jury  to  determine 
In  arguing  from  the  evidence  and  ctrcum- 
stanees  tbat  a  shotgun  was  the  weapon  used, 
we  do  not  think  the  district  attonuv  went 
outside  and  beyimd  the  evidenoet  No  mo- 
tion was  made  defiuidant  to  have  the  re- 
marks complained  of  withdrawn,  nor  was  the 
court  requested  to  Instruct  the  Jury  to  dls- 
regard  the  .r^narks. 

TbB  Judgment  and  order  are  affirmed.  . 

We  concur:  HART.  J. ;  BUBNEnT,  J. 


CBEDIT  AISS'N  OF  CALIFORNIA  v.  GBIF- 
riN  et  sL   <Civ.  ISOL) 

^>istrict  Court  of  Appeal.  First  District,  GaU- 
fomia.  Jan.  26, 1917.) 

Bankbuptct  ^»106— Dibcuaboe  —  Attach- 
HENT  Bond  —  Dischabos  of  Subeties— 
Bankruptct  or  Pxincipal. 
Under  Bankr.  Act  July  1.  188&  c.  641.  | 
67t  80  Stat  665  (U.  S.  Oomp.  St  1018;  | 
9651),  making  void  all  attacbmenti  or  other 
Ucos  obtained  against  an  insolvent  at  any  time 
within  four  months  before  filing  petition  In 
bankruptcy  against  bim,  and  discharging  the 
attadied  property,  the  adjudicadon  of  Innkrupt- 
cy  within  four  months  aAer  attachment  cMt  in- 
solvent's property  does  not  release  sureties  upon 
attachment  bond,  where  the  bankruptcy  pro- 
ceedings are  instituted  after  the  bmia  has  dis- 
charged the  attachment  lien;  sudi  lien  not  being 
then  in  existence  to  be  affected  1^  the  subsegueiu 
bankruptcy  of  ttie  principal. 

TEd.  Note.— For  other  cases,  see  Bankmpteyi 
Cent  Dig.  H  2S9.  296-316.] 


«saBVte  oOv  MSM  OS*  same  tiialo  ana  KBY-MUHBBB  la  sU  Kv-llnmlMr«a  Dlse■^  ud  iBdtxM 
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BEPORTffiB 


Appebl  from  Superior  Court,  Monterey 
Connty ;  J.  A.  Bardln,  Jotlge. 

Action  by  the  Credit  Association  of  Cali- 
fornia against  E.  W.  Oriffln  and  anotlier. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal. Afflnned. 

Chas.  B.  BoiHDdale,  of  Salinas,  for  appel- 
lants. Lec^ld  Oppoibelmer,  of  San  B*raZLCl8- 
co,  for  respondent 

KERBIOAN,  J.  Tbts  Is  an  appeal  by  de- 
fendants from  a  jndgment  against  them  as 
sureties  upon  a  bond  given  by  them  ft>r  the 
release  of  an  attachment 

In  an  action  against  John  Olson,  Jr..  and 
another  the  plaintiff  recovered  judgment 
against  Olson  for  f  3S6.35.  At  the  time  of  its 
commencement  an  attachment  was  duly  is- 
sued, and  to  prevent  the  levy  thereof  the  de- 
fendants in  the  present  action  executed  the 
undertaking  above  referred  to,  which  obligat- 
ed the  defendants  as  follows: 

"Now,  therefore,  we,  the  undersigned,  •  •  • 
in  conriderRtion  oz  the  premises  and  to  prevent 
the  levy  of  said  attucliment,  do  hereby  jointly 
and  severally  undertake,  in  tbe  sum  of  $772.76, 
and  promise  to  the  effect  that  if  tbe  plaintiff 
shall  recover  ^ud^ent  in  said  action  we  will 
pay  to  the  plaintiff  upon  demand  the  amount  of 
said  Judgment." 

Within  a  period  of  four  montba  after  the 
conmencement  ot  tbe  attachment  anit  said 
OHmod  was  adjudicated  a  jbanknqit  tiy  tbe 
Dtetrtct  Oonrt  of  the  Tnlted  States;  and  the 
def^ants  contend  that  thereto  Oiey  were 
enmerated  from  the  Obligation  of  their  bond 
nnder  the  provlalons  <3t  section  67f  of  the 
National  Bankruptcy  Act 

The  pMnt  thus  raised  has  been  aqnarely 
decided  against  the  contention  of  the  defend- 
ants In  two  cases  In  this  state.  In  the  case 
of  Rosenthal  r.  Perkins,  12S  Oal.  240.  66  Pac. 
SM,-  a  iiroTislon  of  the  state  InsolTency  act 
(St  1880,  p.  82),  Similar  to  the  one  here  In- 
TolTed  was  oonstmed.  That  provision  nam- 
ed one  month  as  the  time  prior  to  the  com- 
mencement of  an  action  during  whldi.  If  an 
attaclimoit  were  levied,  It  became  void  by 
the  filing  of  a  petition  In  bankruptcy  against 
the  debtor,  in  the  same  way  as  under  the  fed- 
eral act  four  months  is  the  period  flixed.  Re- 
ferring to  that  provision,  the  Supreme  Court 
said: 

"It  is  clear,  for  reascffls  which  need  not  be  en- 
larged upmi,  that  if  at  the  time  the  proceeding 
in  bankruptcy  is  Instituted  there  la  no  attach- 
ment in  force  on  which  the  proceeding  can  op- 
erate, if  the  attachment  lien  has  already  been 
diacliarged  by  a  bond  for  that  purpose,  then  the 
liability  of  sureties  on  the  bond  is  not  affected  by 
the  subsequent  banlcrnptcy  of  thdr  principal. 
*  *  *  llie  mistake  of  defendants  lies  in  sup- 
posing that  tbe  lien  of  tbe  attachment  in  Rosen- 
thal against  Brusie.  continued  on  the  attached 
goods  after  they  had  been  released  to  Brurie  in 
consequence  of  the  delivery  of  the  bond.  Our 
statute  and  the  inferences  which  follow  fran  the 
fTeciHions  of  this  court  seem  to  pot  that  questioD 
at  rest." 


In  the  case  S.  F.  Sulphur  Co.  t.  Xtjxa. 
Co.,  11  Cal.  App.  895,  106  Paa  IIS,  the  pro- 
vision of  the  federal  Bankruptcy  Act  here  in- 
volved was  construed,  and  the  court  followed 
the  rule  applied  in  tbe  case  of  Rosenthal  T. 
Peridns.  supra. 

One  other  point  is  stated  in  the  brief,  but 
It  is  not  at  all  discussed,  and  is  witbout 
merit.  We  need  not  therefore  refer  to  It  at 
length. 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  RICH- 
ABDS.  3. 


PEOPLE  V.  KIBK.   (Or.  047.) 

(District  Court  of  Appeal,  I^rst  District,  OsB- 
fomia.  Jan.  12.  1017.   Bebearing  Denied 
Feb.  9.  1917 ;  Denied  by  Supreme 
Court  March  12,  ^17.) 

1.  CsnnNAL  Law  ®=:>42— Admission  bt  Ac- 
ctjsED  II?  Anotheb  PBoSECnnoR — UrATum, 

Where  defmdaat,  accused  of  selling  wU»ky 
contrary  to  Wylie  Local  OptiMi  Law,  bad,  upoa 
the  prosecution  of  another  for  selling  beer  short- 
ly after  defendant's  sale,  testiSed  regarding  the 
other's  offense  without  reference  to  his  own. 
Pen.  Code,  (  1^  provldifig  that  witness  can- 
not be  convicted  upon  testliDODy  givea  at  ao- 
other's  trial,  unless  that  section  be  read  to  him 
before  testifying,  did  not  apply ;  the  two  o^ 
fenses  not  being  connected. 

[Ed.  Note.— For  other  cases,  see  Ozimlaal 
Law,  Cent  Dig.  H  4{M8.] 

2.  GaniinAi.  Law  «a»737(l>— Fosu  Gom- 
vzcnoN— QuBsnoiT  roa  Jubt. 

Where  accused  refused  to  plead  to  charn 
that  h«  had  been  previously  convicted,  for  wbieli, 
under  Wylle  Option  Lew  (St  1911.  p.  600)  1 19. 
a  severe  punishment  is  provided,  he  will  be  re- 
garded as  having  pleaded  not  guilty.  In  which 
case  Pen.  Code,  i  1025,  nuikes  the  Questloa  ona 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Lew,  Cent  Dig.  H  1703,  170l3 
8.  CaiMinAi:.  Law  «=»1171(3)— Amux.  and 

BaaOB— BUCARKS  OF  PaoSBOUXOB  OH  Ex- 
OLUDBD  EVIDRNCK. 

Where  testimony  of  defendant's  former  con- 
victions wsB  excluded  on  his  thewy  that  having 
refused  to  plead  to  such  allegations  tbe  matter 
was  for  the  court  at  sentence,  defendant  cannot 
complain  of  the  district  attorney's  reference  to 
the  matter. 

[Ed.  Note.— For  other  cases,  tee  <Mnfaial 
Law,  Oeat  Dig.  f  8127.] 

Appeal  from  Superior  Comt,  Fresno  Coun- 
ty ;  George  B.  Cburdi,  Judge. 

John  Srk  was  convicted  of  selling  al- 
coholic Uquors  contrary  to  the  Wylie  Local 
Opti<m  Law,  and  appeals  from  Judgmmt  and 
order  denying  new  trlaL  Affirmed. 

J.  O.  Traber  and  A.  Ellenbnrg,  both  of 
Fresno,  for  appellant  C.  8.  Webb,  Atty. 
Gen.,  and  John  H.  Blordan,  Dcgntr  Atty. 

Gen.,  for  the  People. 

y 

KERRIGAN,  J.  The  defendant  was  charg- 
ed with  having  committed  a  misdemeanor  by 
selling  alcoholic  liquor  contrary  to  the  pro- 
vislons  of  what  is  known  as  the  Wylle  Local 
Option  Law.    Be  was  tried,  convicted,  and 
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entenced.  Tills  appeal  Is  Irom  tbe  JocMe- 
lent  and  from  an  order  dnyixic  detoidaiit^B 
lOtlon  for  ft  new  trlaL 
[1]  The  principal  point  made  by  tbe  de- 
endant  for  a  reversal  of  tbe  Jadgment  and 
rder  Is  that  tbe  trial  court  ezrod  in  refnalng 

>  grant  his  motion  to  dismiss  the  prosecu- 
loo.  based  apon  section  1324  of  tbe  Penal 
ode,  which,  so  far  as  It  te  aivHcable  to  the 
ictet  of  this  case,  provides  In  effect  tbat 
here  a  witness  offending  against  any  of  tbe 
rovlsloDB  of  tbe  Penal  Code  objects  to  tes- 
tying  against  any  other  person  so  oflend- 
tg,  or  falling  to  so  object,  and  the  section 
not  read  to  him,  bis  testimony  shall  not  be 
led  In  any  criminal  prosecntlon  against  him, 
ir  shall  be  be  liable  tbereaftra  to  prosecn- 
an  or  punishment  for  tbe  oflmae  wlth  ref- 
ence  to  which  bis  testlniMiy  was' given,  or 
r  or  on  accoiint  of  any  transaction,  matter, 

thing  concerning  wbldi  be  may  have  tea- 
led  or  produced  eridenoe^ 
In  this  ease  It  api»8Ts  Chat  tta»  defendant 
d  one  AI  Meador  were  separate  prose- 
ted  tor  Tiolationa  of  the  prortadois  of  said 
ylie  Local  Option  Law,  and  it  is  contend- 
by  the  appeOant  tbat  tbe  acta  dtarged 
alnst  bim  and  Header  we  in  effect  and 
fact  one  transaction,  and  tbat  be  bar- 
J  testified  on  behalf  of  the  people  In 
e  case  of  People  v.  Meador,  wltbont  see- 
n  1S24  having  been  read  to  blm,  he  is, 
der  the  provisions  of  that  section,  exempt 
im  prosecution  in  this  case,  nils  might  be 
le  if  tbe  respective  sales  in  which  Meador 
i  the  appellant  were  concerned  were  one 
nsactlon;  bat  fMm  tbe  fticts  In  the  case 
appears  that  the  sales  were  separate  and 
tlnct,  and  tbat  the  testimony  g^ven  by  Ibe 
pellant  In  tbe  «we  ot  "Pwsfple  t.  Meador 
s  confined  and  limited  to  tbe  sale  of  liqa^ 
Meadiv,  and  nothing  that  the  appellant 
tn  testified  to  tended  to  sbow  tta^  be  in 
r  manner  had  committed  any  cffeose.  In 
:er  wOTds,  at  tbe  Meadw  trial,  the  ^;^>d- 
t  told  of  tbe  drcomstances  of  tbe  sale 
bew      Meador.  and  said  nothing  about 

>  sale  of  whisky  witb  which  be  personal- 
was  charged,  and  wbicdi  took  place  about 

hour  before  tbe  transaction  in  which 
ador  was  concerned.  This  case  therefore 
s  not  come  within  the  purview  of  section 
4  of  the  Penal  Code; 
2.  a]  Section  19  of  tbe  Wylie  Local  Option 
V  provides  a  severer  punishment  upon  con- 
tlon  of  a  second  oCTense  under  the  act. 
the  information  in  this  case  tbe  defendant 
1  charged  with  a  prior  conviction,  to  wbldi 
rge  upon  his  arraignment  he  refused  to 
id.  At  the  trial  the  district  attorney 
erted  to  tbe  prior  conviction  of  the  defend- 
In  connection  with  Ma  offer  to  prove  such 
vlctlon,  upon  the  sound  assumption  we 
ik  that  the  defendant  having  up<»i  his 
fiignment  refused  to  answer  to  the  prior 
rge,  be  must  be  regarded  as  having  plead- 


ed *^ot  guUty"  thereto,  with  the  leoolt  that 
such  conviction  was  a  matter  to  be  passed 
upQn  by  the  Jury.  Section  1026,  P^  6ode. 
Tbe  defendant,  however,  objected  tp  the  In- 
troduction of  this  testimony,  upon  the  con- 
tention that  it  was  a  matter  exctnslvely  for 
the  consideration  of  the  court  at  the  time  of 
sentence  If  the  defendant  should  be  found 
guilty  by  the  Jury  of  the  main  charge.  The 
court  adopted  this  view,  excluded  the  testi- 
mony, and  upon  request  of  the  defendant  in- 
structed the  Jury  to  disregard  all  references 
to  the  alleged  prior  conviction.  Tbe  claim 
is  now  made  by  the  appellant  that  there  be- 
ing no  evidence  before  the  Jury  of  the  prior 
conviction  the  reference  to  it  by  the  district 
attorney  was  prejudicial  to  him,  and  tbat 
his  motion  for  a  new  trial  should  therefore 
have  been  granted.  But.the  exclusion  of  this 
evidence  was  npoa  the  objection  of  the  de- 
fendant himself,  and  he  Is  In  no  position  to 
complain  of  the  district  attorney's  r^erence 
to  a  matter  as  tfi  which  there  was  no  com- 
petent evidence  before  the  jary  when  its 
proper  admission  was  the  result  of  bis  own 
objection. 

The  Judgment  and  order  are  affirmed. 


We  concor: 
ABD8*  J. 


LENNON,  P.  3.;  KICH- 


CITY  OF  LOS  ANGELOS  t.  ALLEN  et  aL 

(Civ.  1833.) 

(District  Oourt  vt  Appeal,  Seomd  District, 
Galifoniia.  Jan.  2^  1917.  Blearing 
Denied  by  Supreme  Court.  March 


1917.) 


1.  ElCINSITT  DOUAIN  «=a2(@(l)--<NATnBl  ANO 

Extent    or  SBSvrruiHB— DAicAQxa— Bvi- 

DEIfCX. 

Iq  a  proceeding  In  eminent  domain  by  a 
city  to  subject  property  of  a  street  railroad  to 
street  uses  parallel  with  its  track,  evidence  of 
the  nature  and  extent  of  the  proposed  improve- 
ment and  the  changes  in  the  railroad  necesaitat- 
ed  thereby  are  admissible  to  show  extent  of 
damage. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Gent.  Dig.  g  642.] 

2.  EKxmrr  Dokahv  «»120~CoNDKirNAnoR 
PsoCTwMwoa— TikKme  Wicunv  MBunno  of 
C  oNirriTU'rio  it. 

Taking  property  of  a  street  railroad  for 
Ftreet  uses  parallel  with  Its  track  is  a  taking  en- 
titling the  railroad  to  actual  oompenfration  with- 
in Const,  art.  1,  {  14,  providing  that  "private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation,"  in  view  of  Code  Civ. 
FroG.  g  1240,  subd.  4,  providing  that  the  court 
may  fix  the  terma  and  oonditiona  upon  which 
property  may  be  taken,  and  vesting  in  right 
to  regmate. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  81B-81S^ 

3.  CoNsrrruTioNAi.  Law  «=s>261— Dm  Pso- 
OESS  or  Law. 

The  Fifth  Amendment  of  the  Constitution  of 
the  United  States  is  restrictive  of  the  powers 
of  the  federal  government  only,  and  is  not  ap- 
pUcable  to  a  state. 

[Ed.  Note.— For  other  cases,  see  Conetitotlon- 
al  Law,  Cent  Dig.  »  726,  7^7,  782.] 
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4.  CoNRmmoiffAi.  Law  ^9>2ao— Dob  Fbo- 
csaa  or  Liw. 
WhOe  tbe  Fonrtoenth  Amendment  of  the 

federal  Constitution  doei  not  retrolate  compensa- 
tion to  be  paid,  It  prohibits  a  aty  in  condemna- 
tion proceedings  from  deprlTing  a  person  of 
property  without  doe  process  oi  law. 

tBA^  Note.— For  other  cases,  see  Conatitutkai- 
alXaw,  Oent  Dig.  » 

6.  GONtfTlTUTIONAI.  IiAW  «E3»227— BQUAI.  FBO- 

TECTION  OF  THX  IiAWS. 

While  the  Fourteenth  Amendment  of  the 
federal  Constitntion  does  not  repilate  the  ecmi- 
pensation  to  be  paid,  it  prohibits  a  in  a 
condemnation  proceeding  from  denying  the  par- 
ty the  equal  protection  of  the  laws. 

6.  Eminent  Domain  «=»141(1)— Subjecting 
Pbopebtt  or  Street  Railroad  to  Stbebt 
Uses— Measube  of  Damaoes. 
Under  Street  OpeniOjp  Act  (St  1008,  p.  87») 
f  10,  as  amended  (St.  1909,  p.  1038),  providing 
that  die  actual  Talue  of  property  shsll  be  the 
measure  of  .compensation  for  all  property  to  be 
actually  taken  and  the  basis  <tf  damagea  to 
property  iojurioasly  affected,  the  measure  ot 
damages  for  property  of  a  street  railroad  taken 
by  a  city  for  street  use  parallel  to  its  track  is 
ttie  decrease  in  valae  of  the  use  of  the  land  tor 
the  first  purpose  by  reason  of  its  being  cowui^ 
rently  used  for  the  second  purpose. 

[SSd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Oent.  Dig.  SI  372>  87S,  876.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  O.  Blnlayson,  Judge. 

Condemnation  proceedings  by  the  City  of 
Los  Angeles  against  Samuel  S.  Allen  and  oth- 
ers and  the  Pacific  Electric  Hallway  Com- 
pany and  the  "United  States  Mortgage  &  Trust 
Company.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  m  motion  for  a 
new  trial  by  the  two  defendants  last  named, 
they  ai^teal.  Reversed. 

Frank  Kur,  B.  C.  Oortner,  and  A.  W.  Ash- 
bum,  all  of  Los  Angeles,  for  appellants.  Al- 
bert Lee  Stie^ens,  City  Atty.,  and  Gbarles  D. 
PlllsbiiTy,  Deputy  City  A^.,  both  of  Los 
Angeles,  Cor  respandoit 

CONBET,  P.  J.  This  action  v«s  brought 
the  city  of  Los  Angeles  tor  tiie  oondemna- 
tlon  of  certain  lands  for  the  opening  and 

widening  of  Sunset  boulevard  wlUilit  describ- 
ed limits,  pursuant  to  proceedings  ttmetofore 
bad  under  the  Street  Op^ilng  Act  of  1908. 
Part  of  the  land  sought  to  be  condemned  Is  a 
parcel  which  is  owned  in  fee  by  Pacific  Elec- 
tric Railway  Company,  subject  to  a  mortgage 
interest  thereon  held  by  the  other  appellant, 
United  States  Mortgage  &  Trust  Company. 
The  premises  to  which  the  controversy  refers 
are  a  continuous  strip  of  land  (witli  the 
ceptlon  of  the  Intersection  of  a  street  cross- 
ing), 20  feet  In  ^vidth  and  approximately 
1,100  feet  In  length,  upon  and  over  which  the 
defendant  Pacific  Electric  Railway  Company 
maintains  and  operates  an  electric  Intenirban 
railroad  for  the  transportation  of  passengers 
and  freight  After  the  Issues  had  been  fram- 
ed, the  cause  was  referred  to  referees  to  com- 
pete the  damages  of  the  respective  parties  de- 
fendant, and  those  referees,  after  taking  evl- 


dniice,  made  th^  report,  to  wblch  report 
exceptions  were  filed  on  behalf  of  the  appel- 
lants. After  rec^ving  evldeace  concemlns 
the  value  of  the  land  and  the  damages  to  be 
awarded,  the  court  confirmed  the  r^rt  of 
the  referees  so  far  as  the  same  related  to  the 
said  parcel,  and  an  interlocutory  Judgm^t 
was  entered  condemning  the  demanded  Inter- 
est In  this  land,  together  with  other  lands, 
and  thereby  provided  for  the  payment  of  91 
to  the  Pacific  Electric  Railway  Company  for 
the  taking  of  said  parcel,  without  other  com- 
peoBEtion,  and  determined  that  the  aecarity 
of  the  mortgagee  was  not  impaired  by  tbe 
taking,  and  that  It  was  not  entitled  to  receive 
compensation  ber^n.  Tbe  above-named  de- 
fendants have  appealed  from  the  Intadocor 
tory  Judgment  and  from  an  orinx  denying 
their  motion  for  a  new  trlaL 

In  Its  complaint  the  plaintiff  alleged  that 
It  does  not  by  these  proceedings  seek  to  pre- 
vent the  defendant  railway  company  from 
<^>erating  its  electric  road  over  and  across 
the  described  land,  "but  seeks  only  to  con- 
demn said  land  to  a  public  use  for  tbe  op«i- 
Ing  and  widening  of  Sunset  boulevard  In  the 
manner  proposed  in  this  action  by  plaintiff, 
and  does  not  seek  to  Interrupt  tbe  malntifr- 
nance  and  operation  of  said  electric  railway 
over,  along,  and  across  said  parcel  or  parcels 
of  real  property  last  above  described.  Plain- 
tiff further  alleges  that  It  seeks  to  ctmdann 
said  parcel  or  parc^  of  land  In  such  man- 
ner as  to  regulate  and  limit  tbe  said  uas 
thereof  so  that  said  use  may  jtot  Interfere 
with  tbe  pnqper  use  of  said  paro^  or  pare^ 
of  land  as  a  public  street  under  tbe  law." 
Hie  Interlocutory  decree  Undts  tbe  cmidein- 
nation  In  like  terms  as  above  stated. 

[1]  There  irwe  munooos  defandanta,  but 
in  this  decision  when  we  refer  to  the  def aid- 
ants, we  mean  tbe  pwent  appeUanta.  The 
defoidants  Insisted  that  the  coort  should  m- 
Quire  the  plaintiff  to  prove  the  nature  and 
extent  of  tbe  proposed  impronmsnt  and  tbe 
extent  of  tbe  structural  changes  in  tbe  rail- 
road which  will  be  necessitated  tbeceby.. 
This  the  court  declined  to  do,  and  the  plain-' 
tiff  offered  no  sudi  eiridenoSL  Tba  defendants ' 
then  Introduecd  evldeace  to  show  tbe  value 
of  tbe  land  on  the  6th  day  of  October,  UOS, 
which  It  Is  not  daded  waa  the  correct  date 
to  which  the  evidoioe  In  this  case  should 
reCw.  Their  witnesses  testlfled  to  substan- 
tial valuations,  amounting  to  many  thousands 
of  dollars,  and  it  is  not  necessary  for  us  to 
state  or  compare  the  figures  given.  This  evi- 
dence related  to  tbe  market  value  of  tbe  land 
as  held  In  fee,  subject  to  the  right  to  main- 
tain and  operate  the  mSlroad  thereon,  but 
without  the  street  Other  testimony  Intro- 
duced by  the  defendants  was  to  the  effect 
that  the  value  of  such  fee,  subject  to  the  rlgbt 
to  maintain  the  railroad,  and  also  subject  to 
the  easement  for  public  street  purposes,  was 
nothing.   The  court  also  rejected  evidence 
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offered  Iff  tbe  defendants  iipon  tbe  «ame 
points  above  noted  and  which  It  had  held 
that  the  plaintiff  need  not  prove,  nn  court 
also  snstalned  objections  of  i^alntlff  to  qnes- 
tlons  in<opoimded  for  the  purpose  of  ascer^ 
tafadng  ttie  cost  of  paving  the  street  and  of 
reconstmcting  the  railroad  as  would  become 
necessary  according  to  plans  and  spedfica- 
tloDs  for  street  improremoits  whldi,  as  de- 
fendants offered  to  show,  are  pvopoaeA  and 
expected  to  be  made  as  soon  as  the  street 
(Opening  proceedings  are  completed.  It  is  now 
IiulBted  that  these  nillngs  ooiutltated  pr^- 
ndidal  emff. 

Sectlim  10  of  tba  Street  Opoiing  Act  <mC 
190^  as  amended  In  1909  <8tats.  1900,  p. 
10B8),  provides  that  Qw  actual  valne  of  tiia 
pnvertj  sought  to  be  takoi  at  the  date  of 
the  order  appointing  referees  or  of  the  order 
setting  the  cause  tor  trial,  as  the  case  may 
be,  shaU  be  the  measure  of  compensation  for 
all  property  to  be  actoally  taken  and  the 
basis  of  damages  to  property  not  actually 
taken  but  Injuriously  affected,  to  all  cases 
wbere  sutih  damages  are'  allowed  by  tbe  iffo- 
Ttadfms  of  tiiat  act  It  la  farther  provided 
that  the  referees  or  court  or  Jury,  as  the  case 
may  be^  shall  find  separately: 

"S^rst,  the  value  of  each  parcel  of  property 
■ougfat  to  be  condemoed,  and  all  Improvemeots 
thereon  pertaining  to  the  realty,  and  of  each 
separate  estate  or  interest  therein;  second,  if 
any  parcel  of  prajterty  sought  to  be  condemned 
is  Mily  a  part  of  a  larger  parcel,  tbe  damages 
which  will  accrue  to  the  portion  not  sot^ht  to 
be  condemned,  and  to  each  separate  astate  or 
interest  therein,  by  reason  of  its  sflTeranee  from 
the  portion  songEt  to  be  condemned,  and  the 
construction  ol  tiiie  improvement  in  the  man- 
ner proposed  by  the  plamtlif.  *  •  •  " 

Section  1248  of  tbe  Code  of  Civil  Procedore, 
wMdi  Is  tbe  general  statute  as  to  proceedings 
in  condemnation  cases,  is  to  like  effect  Sec- 
tion 1241  of  tbe  Code  of  Civil  Probednre 
proTides  that  where  property  baa  been  appro* 
prlated  to  a  public  use  by  any  Indivianal, 
Arm,  or  private  corporation,  tbe  use  thereof 
fOT  a  public  street  of  a  dty  or  any  pub- 
lic purpose  dull  be  deemed  a  more  neoeasary 
use  than  the  puUlc  use  to  which  audi  jfrop- 
erty  baa  been  already  appropriated. 

Section  1240,  Code  of  Civil  Procedure^  in 
gnbdivlalon  4  thereof,  declares  tibat  where 
property  already  appnq;)riated  to  a  public  use 
or  pnipose  by  any  person,  firm,  or  private 
corporation  is  sought  to  be  taken  by  a  dty 
for  anotber  public  use  or  purpose  wbldi  Is 
consistent  with  tlie  continuance  of  tbe  use 
of  Bucb  property  or  some  portion  ttienot  fttr 
such  existing  purpose,  to  the  same  extoit 
as  such  property  is  then  used,  or  to  a  less  or 
modified  extent,  then  ttie  ri^t  to  lue  encfa 
property  for  such  pressed  public  purpose, 
In  common  with  such  ofiwr  use  or  purpose, 
either  as  then  existing,  or  to  a  less  or  modi* 
flcd  extent,  may  be  takra  by  sndi  dty,  and 
tbe  court  may  fix  the  terms  and  OH^tlons 
upon  wbidi  such  property  may  be  so  talmi, 
and  the  manner  and  extent  of  the  use  thereof 
tar  eadi  of  such  public  putpoaea.  and  may 


order  tlie  rcsnoval  or  relocation  at  any  atnu^ 
tures,  or  improremente  therein  or  thereon, 
so  far  as  may  be  required  by  such  comm<a 
use.  This  provision  subdivision  4,  al- 
though since  amended,  was  originally  added 
to  that  subdivision  in  tbe  year  1911  (State. 
1911,  p.  620).  vrtiich  is  subsequent  to  the  date 
of  section  10  of  the  Street  Opening  Act  of 
190S.  as  that  BScOon  mu  last  amended.  Un- 
der Ite  power  (tf  control  over  Greets,  the  cUy, 
after  the  easement  (commonly  ao  called)  for 
street  purposes  has  been  acquired,  will  have 
tbe  rlf^t  to  eetabUsh  and  dungs  gradea,  to 
require  that  the  railroad  conform  to  the 
grades  estabUshed,  to  order  changes  In  loca- 
tion of  poles,  and  other  structural  ^^*^tp% 
and  to  oifiorca  ordinancea  as  to  speed  of 
trains,  and  other  regulations  necessary  to* 
conrorm  to  tbe  estabUshed  general  uses  of 
the  street,  but  which  may  be  not  beneficial  to 
the  defendants.  These  requirements  being 
made  under  the  police  power,  and  not  as  a 
further  exercise  of  powers  of  condemnation, 
the  railway  company  will  not  then  receive 
oompensatlm,  although  It  may  be  put  to 
large  expense  In  obeying  the  dly's  orders. 
And  while  the  teklng  of  the  easement  for 
street  purposes  will  vest  In  tbe  dty  all  these 
rights  affecting  the  railway  company  in  the 
exerdse  of  the  company's  reserved  right  to 
operate  its  railway  over  that  land.  It  la  not 
necessary  to  require  proof  by  plaintiff  of  any 
particular  regulations  or  Improvements  which 
may  be  determined  upon  hereafter.  But  It 
does  not  fbllow  that  in  the  condemnation 
proceeding  the  defendants,  in  proving  the  , 
amount  of  their  rightful  compensaUon,  should 
be  denied  the  right  to  show  what  kind  of  a  I 
street  probably  will  have  to  be  constructed, 
or  be  denied  all  compensation  for  damage 
caused  to  the  value  of  the  property  Interests! 
retained  by  them,  if  that  value  is  being  dl-l 
minlsbed  by  the  fact  that  the  dty  Is  taking 
over  an  Interest  In  the  property  for  street 
purposes 

[11  "Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation having  been  first  made  to,  or  paid 
Into  court  for,  the  owner.  •  •  •  "  Consti- 
tution of  California,  art  1,  |  14.  Here  the 
dtsf  proposes  to  take  from  the  owner  a  cer- 
tain Interest  In  land,  leaving  the  owner  In 
possession  of  the  land  for  the  exercise  ol 
certain  valuable  rights.  But  although  those 
ris^ts,  as  well  as  the  fee,  are  to  remain  vest- 
ed In  the  owner,  it  is  proposed  to  create  con- 
ditions affecting  the  owner  in  tbe  use  of 
those  rlghte;  conditions  which  will  diminish 
the  value  of  tbe  company's  remaining  Interest 
In  the  land.  To  say  that  a  condemnation  of 
this  kind  is  not  a  damaging  of  ^operty  thus 
affected,  within  tbe  meaning  of  tbe  Oonstita- 
tlon,  is  to  deny  to  Uut  instrument  a  meaning 
which  it  must  have  under  any  reasonaUe 
IntCTpretetton  of  Ita  language.  We  cannot 
agree  with  tbe  implication  in  the  argument 
Of  rcgwpdent's  coomwl,  tbat  tbe  proeesa  oC 
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oondemnatioo  Is  a  mere  abstncttcn  or  intel- 
lectual concept  Ita  results  aze  concrata^  Its 
Interferences  are  to  be  actual,  and  the  com- 
penaatlon  therefor  should  be  real. 

In  ordinary  cases  where  the  condenmatlon 
Is  fm  a  right  of  way  for  a  use  whldi  oomrtl- 
tntes  a  perpetual  easement  and  whidt  will 
require  practically  the  exclusive  use  of  the 
Borface,  evidence  Is  permitted  to  show,  and 
the'  condemning  party  must  pay,  the  value 
of  the  fee  as  the  measure  c£  damages  sus- 
tained. Under  such  circumstances,  in  the  na- 
ture of  things  there  can  be  no  dlJferenoe  In 
value  between  the  easement  taken  and  the 
fee.  "When,  however,  such  a  difference  does 
exist,  the  rule  Is  different,  and  the  value  of 
the  easement  taken  as  distinguished  from  the 
Value  of  the  fee,  is  alone  to  be  ascertained  by 
the  jut7.  and  the  owner  compensated  there- 
for." Southern  Padflc  R.  R.  Co.  v.  S.  F.  Sav- 
ings Union,  146  Cal.  290.  79  Pat  961,  70 
B.  A.  221,  106  Am.  St.  Rep.  36,  2  Ann.  Cas. 
962.  In  the  dted  case  the  proposed  right 
of  way  consisted  of  a  strip  of  oll-bearlng  land 
along  the  boundary  of  a  tract  of  oil-bearing 
land  owned  by  the  defendant  It  was  held 
that  the  plaintiff  was  entitled  to  show  that 
the  oU  beneath  the  surface  was  a  valuable 
right  In  property,  reserved  to  the  owner  and 
which  might  be  utilized  by  wells  sunk  on 
the  adjoining  tract  This  being  so,  the  plain- 
tiff was  entitled  to  prove  the  value  of  these 
property  rights  vested  in  the  owner  of  the 
fee,  and  to  have  that  value  considered  In 
reduction  of  the  amount  of  compensation  to 
be  awarded.  If  such  evidence  is  admissible 
'  on  behalf  of  the  plaintiff,  it  would  seem  that 
I  on  the  same  principle  similar  evidence  should 
;  be  admitted  on  behalf  of  the  defendant  for 
i  the  purpose  of  proving  the  true  value  of  the 
'  easement  Imposed  upon  his  land,  and  the 
reduction  in  value  of  the  rights  that  will  re- 
main vested  In  the  defendant,  in  any  case 
where  the  power  of  eminent  domain  Is  being 
used  to  acquire  less  than  the  entire  valuable 
interest  In  the  property.  Let  it  be  admitted, 
for  example,  that  the  value  of  the  property 
in  the  hands  of  the  defendants  prior  to  con- 
donnation  by  the  dty,  and  as  it  stands  de- 
voted to  perpetual  use  for  railroad  pdrpoees, 
is  «20.000.  Let  it  be  further  admitted  that 
the  value  of  the  fee,  apart  frmn  the  railroad 
nse,^  Is  nominaL  TbB  result  follows  that  Uie 
railroad's  right  to  use  Its  land  for  raUroad 
purposes  is  worth  920,000.  Now  comes  the 
city  and  seeks  to  take  an  Interest  in  the  same 
land  for  use  as  a  street,  without  requiring  the 
absolute  removal  of  the  railroad  therefrom. 
If,  now,  it  can  be  shown  that  the  actual  es- 
tablishment of  the  street  with  the  incidents 
attached  thereto,  will  probably  require  struc- 
tural changes  In  the  railroad,  and  limltationB 
not  now  existing  upon  the  operation  of  the 
railroad,  which  changes  and  limitations  will 
reduce  the  value  of  the  property  for  rail- 
road purposes,  the  conclusion  must  follow 
that  the  dtr  In  oondennlng  the  pn^erty  for 
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Street  pnxposM  la  takbiff  from  On  deCudanta 
valuable  property  rights,  or,  stating  It  per- 
haps more  accurately,  is  canring  damage  to 
the  remaining  Interest  of  the  defendants  In 
the  property ;  a  damage  for  wlildi,  according 
to  the  fundammtal  law  of  the  stata^  the  owa> 
or  la  entitled  to  oosovensation. 

[S-l]  It  has  been  suggested  that  the  ml- 
lugs  of  the  court  b^ow  and  its  award  <tf  only 
nominal  compensation  to  the  defendants  were 
based  won  the  authority  of  a  deddton  of 
the  Supreme  Court  of  the  United  States  in 
Chicago,  BurUngtOQ  &  Qolncy  B.  R.  Co.  v. 
City  of  Chicago,  166  U.  8.  22S,  17  Sup.  Ct 
681,  41  U  Bd.  m  That  decision  afflrmed  a 
Judgment  the  Supreme  Court  of  lUlnols  sus- 
taining a  Judgment  wherein  the  sum  of  tl 
was  awarded  as  ttie  Just  compensation  to 
be  paid  to  the  railroad  company  for  taking 
by  condemnation  a  part  of  its  riglit  of  way 
for  putting  a  pubUc  street  across  that  right 
of  way  tn  the  city  of  Chicago.  The  United 
States  Supreme  Court  was  called  upon  to 
determtne  whether  the  rulings  of  the  state 
court  were  In  disregard  of  that  part  of  the 
Fourteenth  Amendment  which  provides  that 
no  state  shall  deprive  any  person  of  his  prop- 
erty without  due  process  of  law,  or  deny  the 
equal  protection  of  the  laws  to  any  person 
within  its  Jurisdiction.  Having  determined 
that  the  rulings  and  decision  of  the  Illinois 
courts  were  not  In  conflict  with  the  require- 
ments of  the  federal  Conetitntion,  the  United 
States  Supreme  Court  adopted  the  law  as 
declared  by  the  Supreme  Court  of  Illinois  as 
the  controlling  stat^ent  of  the  law  in  a 
matter  which  was  only  of  state  concern. 
"We  may  say  in  the  present  case  that  the 
state  court  having  Jniisdlctlon  of  the  aub- 
Ject-matter  and  of  the  parties^  and  bein^  un- 
der a  duty  to  guard  and  protect  the  consti- 
tutional ri^t  here  asserted,  the  final  Judg- 
ment ought  not  to  be  held  to  be  Id  violation 
of  the  due  process  of  law  enjoined  by  the 
Fourteenth  Amendment  unless  by  Its  rul- 
ings  upon  questions  of  law  the  company  was 
provented  from  obtaining  substantially  any 
compensation."  It  Is  the  Constitution  of  the 
state  of  California,  as  it  was  the  CoosUtn- 
tlon  of  the  state  of  Illinois,  and  not  that  of 
the  United  States,  which  pledges  the  state 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  Just  comi)en- 
sation.  The  similar  provision  in  the  Fifth 
Amendment  of  the  Constitution  of  the  United 
States  need  not  be  considered,  since  that 
amendment  is  one  of  those  which  are  re- 
strictive of  the  powers  of  the  federal  govern- 
ment and  not  restraints  upcm  the  states.  So 
far  as  the  federal  Constitution  is  concerned. 
It  Is  only  necessary  that  the  state  in  deriv- 
ing persons  of  their  property  for  public  use 
shall  protect  those  persons  in  their  right  to 
due  process  of  law  and  their  right  to  the 
equal  protection  of  the  laws.  As  long  as 
those  rights  are  duly  recognized  and  protect- 
ed, the  remaining  duty  of  a  state  court  is  to 
detwiplne  the  true  meaning  of  those  prori- 
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fllons  of  tbe  stste  law  whlcb  provide  for  tbe 
compensation  to  be  awarded  for  tbe  taking 
or  damaging  of  private  property.  Assnmlng 
(without  deciding)  that  the  law  of  California 
SDlefit,  without  violating  the  provisions  of  the 
jPonrteenth  Amendment,  refuse  to  make  any 
allowance  to  a  railroad  company  In  a  case 
like  the  present,  for  the  expense  which  It 
win  Incur  In  making  changes  in  its  railroad 
which  become  necessary  by  reason  of  the 
construction  of  the  street,  and  might  refuse 
to  allow  for  any  consequent  damages  to  the 
value  of  the  railroad  easement,  surely  there 
Is  no  obligation  created  by  the  federal  law 
wbict)  will  prohibit  the  state  from  more  ade- 
quately protecting  tbe  property  owner  from 
losses  cause  by  public  improvements.  We 
are  called  upon  to  determine  what  the  law  of 
the  state  has  actually  provided,  and  are  not 
to  be  guided  by  any  rule  to  the  effect  that 
the  state  shall  pay  as  little  as  It  may  possi- 
bly be  made  to  pay  without  violating  the 
Fourteenth  Amendment  Even  in  tbe  case 
referred  to,  the  Supreme  Court  of  the  Unit- 
ed States  declared  that  the  value  to  the  rail- 
road of  that  which  was  taken  from  It  is 
"the  difference  between  the  value  of  the  right 
to  the  exclusive  use  of  the  land  In  question 
for  the  purposes  for  which  It  was  being  used, 
and  for  which  It  was  always  likely  to  be 
used,  and  that  value  after  the  state  acquired 
the  privilege  of  participating  In  such  use  by 
the  opening  of  a  street  across  it,  leaving  tbe 
railroad  tracks  untouched.  Upon  that  tbeoir 
the  case  was  considered  by  the  Jury,  and  the 
court  did  not  err  In  placing  it  before  them 
upon  that  basis  aa  to  compensation." 

[•]  Tbe  difficulty  with  the  case  at  bar  is 
that  the  court  has  refused  to  take  Into  con- 
Bideration  evidence  which  would  have  en- 
;  abled  it  to  determine  the  difference  between 
I  the  value  of  the  right  to  the  exclusive  use  of 
t  the  land  in  question  for  the  purpose  for 
I  -which  it  was  being  used  and  for  which  it 
was  always  likely  to  be  used,  and  that  value 
!  after  the  city  acquires  the  privilege  of  par- 
j  tldpatlng  in  such  use  by  the  opening  of  a 
-  Bti«^  over  It;  and  has  refused  to  receive 
Ij  evidence  bearing  upon  the  question  whether 
1  or  not  the  dty  In  taking  the  property  for 
street  purposes  will  leave  the  railroad  tracks 
nntondied. 

There  Is  an  Important  difference  between 
the  extensltm  of  a  street  crossing  over  a  rail- 
road track  and  a  taking  for  the  purpose  of 
constructing  a  street  longitudinally  covering 
a  right  of  way.  "The  right  to  take  longitu- 
dinally Is  very  different  from  the  mere  right 
to  cross,  for  in  the  one  case  the  rights  of  the 
railway  company  are  materially  impaired, 
while  in  the  other  the  taking  is  such  that 
both  uses  can  stand  together."  Elliott  on 
Ballroads  (2d  Ed.)  {  1098.  See,  also,  Elliott 
on  Heads  and  Streets  {3d  Ed.)  (  249;  Pierce 
oa  Railroads,  p.  tSQ.  It  has  been  held  that 
when  a  railroad  coiporatlon  owns  only  an 
easement  in  tbe  land  which  it  occupies,  the 
iinpnriHftw  0f  anothw  eas^^t  oo  the  same 


land  wholly  consistent  with  the  complete  and 
undisturbed  enjoyment  of  the  original  use 
is  not  a  taking  of  property,  and  that  if  there 
is  an  interference  with  the  original  use,  there 
is  a  taking  only  to  the  extent  of  such  Inter- 
ference. The  corporation  having  tbe  original 
right  is  not,  when  the  land  is  occupied  con- 
currently by  another  corporation,  entitled  to 
recover  the  value  of  the  land  as  measured  by 
the  most  advantageous  use  to  which  it  could 
be  put.  The  true  measure  of  damages  in 
ea<^  case  is  tbe  decrease  in  the  value  of  the 
use  of  the  land  for  the  first  purpose  by  rea- 
son of  its  being  concurrently  used  for  ttie 
second  purpose.  10  Bullng  Case  Law,  title 
Eminent  Domain,  |  129,  and  cases  tJiere  cit- 
ed. We  understand  that  the  industry  of 
counsel  has  not  enabled  them  to  discover  any 
case  where  a  taking  of  a  street  rl^t  of  way, 
lon^tudlnally  coverings  a  railroad  right  of 
way,  was  said  to  entitle  the  railroad  com- 
pany to  only  nominal  damages.  Those  cases 
which  apply  such  rule  to  street  crossings, 
proceed  upon  the  tbeory  that  the  right  of 
way  exists  ex  necessitate,  and  that  the  pro- 
cess of  condemnation  in  such  cases  is  merely 
formal.  It  is  assumed  in  such  cases  that  in 
extending  a  railroad  through  a  city,  the 
railroad  company  accepts  the  establishment 
of  street  crossings  us  a  common  and  neces- 
sary incident,  on  account  of  which  it  Is  not 
to  have  compensation  so  long  as  Its  railroad 
la  not  subjected  to  any  other  interference. 
"The  [railroad]  company  must  be  deemed 
to  have  laid  its  tracks  within  tbe  corporate 
limits  of  tbe  city  subject  to  the  condltloii — 
not  it  is  true,  expressed,  but  necessarily  im- 
plied— that  new  streets  of  the  city  might 
be  opened  and  extended  from  time  to  time 
across  its  tracks  as  the  public  convenience 
required,  and  under  such  restrictions  as 
might  be  prescribed  by  statute."  O.  B.  & 
Q.  R.  Oo.  V.  Chicago,  166  U.  S.  226,  250,  17 
Sup.  Ct.  581,  590,  41  L.  Ed.  979.  Though 
we  might  accept  this  principle  as  applied  to 
ordinary  street  crossings  of  railroads,  we 
do  not  consider  it  applicable  to  a  length- 
wise taking  for  street  porpossB  of  a  rail- 
road right  of  way. 

We  concede  that  a  public  service  cotptfra- 
tlon  is  peculiarly  subject  to  regulation  under 
tbe  police  [wwer,  and  that  the  action  of  the 
dty  authorities  or  of  state  authorities  in 
compelling  the  defendant  railroad  company, 
at  its  own  expense,  to  alter  Its  railroad  struc- 
tures at  any  time  when  the  continued  main- 
tenance of  such  structures  endangers  the 
public  safety  will  not  be  a  taking  oi  tbe 
property  In  the  constitutional  sense.  But 
this  furnishes  no  adequate  reason  why  the 
city  in  condonnlng  this  right  of  way  and  ap< 
plying  it  to  street  uses  concurrently  with 
the  railroad  use.  should  not  pay  for  any 
diminution  In  value  of  the  railroad  com* 
pany's  reserved  rights  of  use  In  the  property, 
to  the  extent  that  such  diminution  In  value 
can  now  be  shown  to  be  actually  involved  as 
a  conseQuraioe  resulting  from  the  process  ol 


Digitized  by  Google 


702 


l«3  PAOIBIO 


BEPORTBB 


(CaL 


subjecting  the  land  to  street  uses.  That  It 
Is  the  purpose  and  policy  of  the  state  of 
California  to  allow  this  just  compraaatlon  is 
indicated  by  the  language  of  section  1240, 
Code  of  ClTlI  Procedure,  to  which  we  have 
referred,  wherein  It  is  provided  that  in  sub- 
jecting property  to  such  concurrent  use  the 
court  may  fix  the  terms  and  conditions  upon 
which  the  property  may  be  so  taken.  The 
fixing  of  those  terms  and  conditions  is  ev- 
idently intended  to  include  the  allowance  of 
gcompensatlon  for  the  dlminntloo  in  valne  to 
■which  we  have  referred. 

The  judgment  and  order  are  reversed. 

We  concur:  JAUE8,  J.;  SHAW,  3, 


AS8CX3IATBD  OIL  GO.  v.  GOMSiABY- 
PETE>BSON'CO..  Inc.,  et  aL 
(Civ.  1608l) 

(District  Oonrt  frf  Apoeal.  TtdtA  District.  Cali- 
fornia.  Jan.  2S.  1017.    Bdiearlng  Denied 
by  Supreme  Court  Hardi  32,  W17.) 

1.  HlOHWATS  ^11S({Q  —  CONTBACra  —  IH- 
PBOVBUENTS— Bonds— MA.TBBUL  FUBinSHKD 

— Oasolink. 
Under  St  1897.  p.  202,  rsQuiiinff  eontracton 
of  public  works  to  furnish  bonds  to  pay  for  ma- 
terial or  supplies  furnished,  recovery  may  be 
had  on  the  bond  for  gasoline  used  in  trucks 
bauling  gravel,  cement,  etc.,  for  road  ctmstruc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  I  S60.] 

2.  HioHWATB  «s»113(^—OoNiKACTa— Bonds 

—  SUBCONTBACTOBS  —  PZBSONS  FuaNISHINO 
MaTTKIAL  TO. 

Under  St.  isa7.  p.  202,  requiring  contrac- 
tors on  i;>ablie  works  to  furniah  bonds  to  pay 
for  materials  or  supplies,  etc.,  fumislied  for  per- 
formance of  the  work,  persons  farnishlng  mato- 
rial  to  a  subcontractor  may  recover  on  the  bond. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  8Ca] 

Appeal  from  Superior  Court,  Cit7  and 
County  of  Ban  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  Associated  Oil  Company 
agahist  the  Commary-Peterson  Company,  In- 
corporated,  and  the  New  England  Casualty 
Company,  and  A.  O.  Thode,  doing  business 
under  the  name  of  the  A.  C.  Thode  Motor 
Draying  Company.  Judgment  for  plalntlfC, 
and  the  two  first  named  defendautB  appeaL 
Affirmed. 

Samuel  Knight  and  F.  E.  Boland,  both 
of  San  Francisco,  for  appellants.  Edmund 
Tauszky,  of  San  Francisco,  for  respondent 

BURNETT,  J.  The  facts  are  imdlsputed, 
and  we  may  adopt  substantially  respondent's 
statement  of  them.  About  June  9,  1914,  the 
Commary-Peterson  Company,  hereinafter  re- 
ferred to  as  the  "contractor,"  entered  Into  a 
contract  with  the  state  of  California  for  the 
construction  of  a  portion  of  the  state  high- 
way In  Solano  county.  In  compliance  with 
law,  the  contractor,  as  principal,  and  the  de- 


fendant Nenv  England  Casualty  Company,  as 
surety,  filed  a  bond  with  the  department  of 
engineering;  the  condition  being  tliat  If  the 
contractor  shall  pay  or  satisfactorily  secure 
**the  i)ayment  of  all  labor,  materials  and  sup- 
plies furnished  for  constructing  under  th« 
said  contract  the  said  portion  of  said  high- 
way, as  in  said  contract  stipulated,  and  as 
required  by  the  provisions  of  the  act  of  the 
Legislature  of  the  state  of  Cidifomia,  approT- 
ed  March  27,  1807,  entitled  *An  act  to  aecoie 
the  payment  of  claims  of  material  men,  me- 
chanics or  laborers  employed  by  contractors 
on  state,  municipal  or  other  public  work,* 
and  the  acts  amendatory  thereot  then  saM 
bond  shall  have  no  effect,  but  ttiat  otherwise 
it  shall  remain  in  full  force  and  virtue." 

On  June  25,  1014,  the  contractor  altered 
Into  an  agreement  wltli  defendant  A.  C. 
Tbode,  by  which  Thode  agreed  to  haul  mil 
ro(^  sand,  gravel,  and  cemeot  required  by 
the  contractOT  from  the  places  where  tlie 
same  are  dumped  to  such  idaces  along  Oie 
route  of  said  highway  as  shall  be  designated 
by  the  contractor.  Between  Jiine  %  1011, 
and  May  23, 1016,  lliode  performed  tbe  work 
specified  in  said  contract 

During  the  months  of  October  SDd  Novem- 
ber, 1914.  plaintUt,  at  the  request  of  llwde, 
furnished  to  him  2,668  gallons  of  gasoline  at 
12  cents  per  gallon,  to  be  used  and  which 
were  actually  used  in  the  performance  of  the 
work  contracted  to  b6  performed  by  the  con- 
tractor. The  spedflc  finding  of  the  court  as 
to  this  is: 

"That  the  gasoliDe  furuiriied  by  plaintiff  to  de- 
fendant Thode  was  so  famished  to  be  used  and 
was  actually  used  in  o^terating  and  creating  mo- 
tive power  with  which  to  operate  motor  trucks 
used  by  said  defendant  Tbo^e  in  hauling  rock, 
sand,  Kravel,  and  cement  used  in  the  constmc- 
tion  of  said  portion  of  said  state  highway,  and 
that  said  hauling  was  done  by  said  Thode  por- 
suant  to  his  said  contract  with  said  Commary- 
Peterson  Company,  Inc.,  and  that  said  gasf^e 
was  so  used  in  the  penonoance  of  tiie  iwk 
contracted  to  be  performed  by  said  Oommary- 
Petcrson  Ootwany,  Inc.,  unaee  said  contract 
between  said  Oommary-Petetson  Con^ny,  Isc 
and  the  state  of  Gallfonda.'* 

Judgment  by  default  was  taken  against  de- 
fendant Thode,  and  after  trial,  the  court 
found  for  plaintiff  against  the  contractor  and 
the  surety,  and  they  have  appealed  from  the 
Judgment  on  the  Judgment  roll. 

The  provision  of  said  statute  of  1897  In- 
volved herdn  reqidies; 

The  contractor,  before  enterine  npon  the  p«a^ 
formance  of  ids  contract,  to  file  a  good  and 
Buffident  bond  *  *  *  in  a  sum  not  leas  than 
one-half  of  the  total  amount  payable  by  the 
terms  of  the  contract;  such  bond  *  *  *  most 
provide  that  if  the  contractor,  person,  com- 
pany, or  oorporatioo,  fails  to  pay  for  any  ma- 
terials or  flupplies  furnished  for  the  perfomMOko* 
of  the  work  contracted  to  be  dooe,  or  for  any 
work  or  labor  done  there<m  of  any  kind,  tbst 
the  sureties  will  pay  the  same,  in  an  amooat  not 
exceeding  the  sum  specified  in  the  bond."  Stats 
1897.  p.  200. 
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There  Ib  qo  dispute  tliat  the  bond  corre- 
sponded vrlth  said  provlBton  and  that  no  le- 
gal objection  could  be  made  to  It  in  any  re- 
spect There  are,  however,  two  grounda  ui^- 
ed  for  a  leTersal:  One,  that  the  gasoline 
does  not  fall  within  the  category  of  "sup- 
plies"; and,  the  otlwr»  that  the  law  does  not 
apply  to  material  or  laltor  fntnlabed  to  a 
Bubcontraebtf. 

[1]  There  seems  to  us  to  be  no  substantial 
merit  In  dther  contention.  The  use  of  the 
gi^to1ii>»  was  inseparably  connected  with  the 
performance  of  the  contract  to  haul  gravel, 
cement,  eta  Without  the  motive  power,  the 
tni(A3i,  of  coarse,  could  not  have  hwa  pro- 
pellea,  and  tSie  delivery  of  ttie  material  could 
not  have  been  effected.  We  can  see  nothing 
In  I3ie  purpose  or  language  of  the  law  incon- 
ststent  vltb  13ie  conclusion  of  the  learned 
trial  Jndge  that  the  gasoline  was  a  material 
part  of  ISta  suppUea. 

[1]  As  to  the  ottier  objection.  It  ts  pUln 
tliat  the  lav  Is  not  confined  to  the  engage- 
ments of  the  contractOT.  It  was  manifestly 
intended  to  cover  an  labor  and  all  material 
contributing  to  the  improvement,  whether 
furnished  directly  to  the  contractor  cnr  inOt- 
lectly  through  a  snbcontrsctor.  The  lan- 
guage of  the  act  and  bond  win  not  permit 
the  construction  put  upon  It  by  appellant 
Indeed,  the  contentloq,  if  sustained,  would 
go  far  toward  d^eatlng  the  b»eflcent  pur- 
pose of  the  statute. 

While  there  Is  no  controlling  decision  In 
this  state,  there  .is  abundant  authority  for 
the  position  taken  by  respondent,  and  it  may 
be  well  to  call  attention  to  some  of  tlie  cases 
dted  In  the  brief. 

Hie  Minnesota  case.  It  Is  true,  arose  under 
the  medianics'  lien  law,  but  the  provision 
construed  therein  was  quite  similar  to  the 
language  found  in  the  statute  before  us.  In 
Johnson  v.  Starrett,  127  Minn.  138, 140  N.  W. 
6,  L.  B.  A.  1915B,  708,  the  extract  was  for 
the  excavation  of  a  lot  for  the  erection  of  a 
church.  The  work  was  done  with  a  portable 
steam  power  machine  known  as  a  "wlilrly." 
The  earth,  as  excavated  and  lifted  by  the 
machine,  was  loaded  upon  motor  trucks  and 
carried  away.  Johnson  furnished  Starrett 
coal  used  In  generating  .the  steam  power  for 
the  whlrly,  and  an  oil  company  sold  the  gas- 
oUne  used  In  the  motor  trudcs ;  both  of  these 
fuels  being  Boid  to  the  contractors  for  the 
purpose  stoted  and  delivered  on  the  premises. 
After  the  excavatloa  was  completed,  the  ma- 
diine  with  its  appurteuancoe  was  removed 
from  the  premises.  As  to  the  contraition  that 
the  coal  and  gasoline  did  not  furnish  the  ba- 
sis for  a  lloi,  tlie  court  dedared: 

'  "Both  the  coal  and  gasoline  were  materials, 
and  botb  were  components  of  the  reinltant 
achievement  Had  the  excavation  and  removal 
ot  the  earth  been  done  by  m&aual  labor,  the 
right  to  a  Ilea  therefor  would  be  undoubted, 
and  we  cafanot  differentiate  such  a  case  from 
one  where  the  same  reaott  is  readied  by  other 
find  modem  methodki'* 


An  Interesting  case  Is  Zlpp  v.  Fidelity  A 
Deposit  Co.  of  Haiyland,  73  App.  Dlv.  20, 
76  N.  Y.  Supp.  380.  There  one  Erless  entered 
into  contracts  with  the  dty  of  Buffalo  where- 
by he  agreed  to  construct  a  restraining  wall 
across  a  certain  slip  in  said  dty.  On  behalf 
of  Krless,  said  company  executed  Its  bond 
conditioned  that  if  Krless  "shall  well  and 
truly  perform  all  the  labor  and  furnish  all 
the  material  necessary  to  faUy  complete  the 
work  or  improvement  therein  contemplated, 
and  shall  well  and  truly  pay  for  all  materials 
used  and  services  rendered  in  the  execution 
of  such  contract  then  this  obllgatlMi  shall 
be  void."  Two  bdlers  and  engines  were  used 
for  excavating  the  rocks,  sand,  and  earth  and 
for  pumping  the  water  frtHQ  the  slip.  The 
plaintiff,  at  the  request  of  the  contractor, 
famished  coal,  whldi  was  used  as  fuel  in  the 
boilers  to  create  power,  and  it  was  claimed 
by  the  snr^  cfnnpany  that  tills  was  not 
within  the  temm  of  Its  w^iT^^i*""!?,  The 
court  saidr 

"In  the  intnpretation  of  a  bond  or  contract 
of  this  kind.  It  U  to  be  construed  in  view  of  the 
work  to  be  performnd  and  the  drcumstances 
surrounding  its  execution,  and  by  the  eame  rules 
which  govern  in  the  construction  of  any  othw 
agreement.  •  •  •  The  Kcneration  of  power 
was  essential  in  the  performance  of  the  con- 
tract and,  when  the  defendant  became  respon- 
sible for  the  payment  of  'all  materials  used  and 
services  rendered  in  the  execution  of  such  con- 
tract' It  might  have  expected  that  fuel  was  to 
be  consumed  in  the  undertaking.  Tbe  coal  used 
entered  into  the  execution  of  tiae  agreement  and 
formed  a  part  of  the  value  of  the  work  done  as 
much  as  uie  labor  of  the  masons  or  of  the  men 
who  aided  In  hoisting  the  stones  Into  poeltlon 
to  make  up  the  wall.  The  materials  used  need 
not  bo  a  permanent  constituent  of  the  etruc- 
ture  itself,  but  must  he  neoessarHy  Inddent  to 
tbe  executi<Ki  c7  the  aicreement  to  ctnne  within 
tbe  purview  of  the  defenda&tfa  contract;  and 
the  coal  consumed  In  carrying  on  the  woik  is 
of  that  diaracter.** 

There  la  m  federal  statute,  paased  by  Ooa- 
gress  on  August  IS,  1804  (28  Stat  278,  e.  280 
[U.  8.  Oomp.  St  1913,  |  6928]}.  similar  to  our 
law  of  189T,  and  In  United  States  t.  Amer- 
ican BoretT  Go.,  209  n,  B.  197,  28  Sup.  Ot 
168,  60  L.  Ed.  487,  the  Supreme  Court  of  tbe 
United  States  entered  Into  qtdte  an  extended 
exposition  of  the  puriKwe  and  Inteipretetlon 
of  said  statute.  It  was  dedared: 

"If  literally  coastmed.  the  obNgatton  of  the 
bond  mi^t  be  limited  to  secure  (»ily  peesoH 
suiHilying  labor  or  materials  directly  to  tae  con- 
tractor, for  which  he  would  be  personally  liable. 
Biit  we  must  not  overlook,  in  construing  this 
obligation,  the  manifest  purpose  'of  the  statute 
to  require  that  material  and  labor  actoally  con- 
tributed to  the  construction  of  the  public  build- 
ing shall  be  paid  tor  and  to  provide  a  security 
to  that  end.  Statutes  are  not  to  be  so  litei^y 
oonstrued  as  to  defeat  the  purpose  of  the  Leg- 
islature^ «  «  «  There  Is  no  language  in  the 
statute  nor  in  the  bond  which  Is  thwein  anthoi^ 
ized  limiting  tlia  tight  ot  recovery  to  those  who 
furnish  material  or  labor  directly  to  the  con- 
tractor, but  an  persona  suoplying  the  contrac- 
tor with  labor  or  material  In  the  prosecution 
of  the  work  provided  tor  In  tbe  cou tract  ate  to 
be  proteded.  The  source  of  the  labor  w  ma- 
terial is  not  indicated  or  circumscribed.  It  is 
only  required  to  be  'supplied'  to  the  oon  tractor 
in  the  proasontfam  o£  the  work  peovided  Coib 
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How  BOppHed  is  not  stated,  and  coold  only  be 
known  as  the  work  advanceo  and  the  labor  and 
material  are  fumiibed. 

"If  a  cMistruction  is  given  to  the  bond  ao 
limiting  the  obligation  Incurred  aa  to,  permit 
only  thorn  to  recover  who  have  contracted  di- 
rectly with  the  principal,  it  nwy  happen  that 
the  material  ana  labor  which  have  contributed 
to  the  Btmctnre  will  not  be  paid  for,  owing  to 
the  defanlt  of  8ubc<»itractorfl,  and  the  manifest 
purpose  of  the  statate  to  require  compensation 
to  tboM  who  have  snpplied  such  labw  or  ma- 
terial will  be  defeated.'*^ 

In  aty  Trust  Safe  Depcffitt  &  Surety  Oo. 
V.  United  States,  147  Fed.  15B,  77  a  O.  A. 
8D7,  one  Bryant  sold  and  delivered  coal  to 
the  contractor  which  was  used  In  the  locomo- 
tives, hoistiDg  engines,  and  pumping  engines 
employed  by  the  contractor  In  carrying  on 
the  work  provided  for  in  a  contract  for  con- 
structing a  dry-dock.  The  surety  company 
contended  that  coal  is  not  a  material  sup- 
plied and  used  in  the  performance  of  the 
work  within  tbe  meaning  of  the  act  of  1894; 
and  the  United  States  Circuit  Court  of  Ap- 
peals, after  affirming  the  doctrine  that  the 
act  of  Congress  and  the  bond  given  under 
-  it  are  susceptible  of  a  more  liberal  construc- 
tion than  the  lien  statutes  and  should  re- 
c^ve  It,  said: 

"But  no  especially  libera]  construction  is  re* 
quired  to  bring  the  materials  supplied  in  this 
case  within  the  protection  of  the  act.  Hie  labor 
expended  by  men  in  wheeling  barrows  of  mate- 
rial from  the  point  of  receipt  to  the  place  where 
it  1b  to  be  used:  in  working  band  pumps  to 
dear  an  excavation  of  water;  in  turning  the 
cranks  of  a  hoisting  derrick,  go  as  to  raise  ma- 
terials to  a  proper  elevation— all  sudi  labor  is 
so  manifestly  labor  in  the  prosecution  of  the 
work  that  no  one  could  have  the  hardihood  to 
contend  that  it  is  not  within  the  express  terms 
of  the  statute.  If  the  contractor,  whether 
for  purpoees  of  economy  or  ot  expedition,  elects 
to  do  this  work  by  the  power  of  steam,  instead 
of  the  power  of  human  muscles,  it  Is  difficult 
to  understand  bow  it  can  be  lo^cally  contended 
tiiat  mch  power  is  not  supplied  in  the  prose- 
cution of  the  worit,  or  that  the  cost  of  the  coal 
which  produces  it  should  not  be  equally  wttliin 
the  protection  of  tbe  same  statute." 

Under  a  statute  slmUar  to  ours,  a  contract 
was  entered  Into  for  the  omstruction  of  a 
puUic  street  improvement  In  the  dty  of 
Seattle,  state  of  Washington.  One  of  the 
claimants  furnished  to  the  contractor  coal 
for  fuel  for  a  steam  shovel  used  by  him  In 
enavating,  whi(^  wag  a  necessary  part  of 
tbe  construction  of  the  Improvement,  hnd 
the  Supreme  Court,  In  National  Surety  Ca 
V.  Bratnt^  Lumber  Cck,  67  Wash.  601,  122 
Pae.  837,  held  that  a  commodity  like  coal 
consumed  In  generating  power  Is  included  In 
the  word  "supplies,"  saying: 

"It  seems  to  us  that  the  words  *provi8lonB'  and 
'supplies'  indnde  anything  that  is  fumi^ed  for, 
and  used  directly  in  tbe  carrying  on  of,  the 
work,  auod  is  ennrely  consumed  thereby. 

In  the  case  of  Qrants  Pass  Banking  & 
Trust  Co.  V.  Enterprise  Mining  Co.,  68  Or. 
174,  113  Pac.  8S»,  34  L.  H.  A.  (N.  S.)  895,  the 
Supreme  Court  of  Oregon  held  that  electrici- 
ty furnished  for  Illumination  and  for  the 
cperatloD  of  a  Qoarti  mlU  oa  cwtaln  mining 


property  oKistltnted  "mppUes"  t|>r  ttie  work- 
ing or  development  of  the  mine. 

Another  case  from  the  same  state  Is  Git7 
of  Portland  T.  New  England  Casualty  Co., 
78  Or.  195,  1S2  Pac.  253.  The<  Oregon  stat- 
ute provides  that  c<xitractors  on  public  work 
shall  give  a  bond  oonditloned  that  they  shall 
promptly  make  payments  to  all  persona  sup- 
plying them  "labor  or  materials  for  any  pros- 
ecution of  the  work  provided  for  in  each 
contracts."  A  paving  company  obtained  a 
contract  for  Improving  a  street  in  tbe  dty 
of  Portland,  and  the  appellant  here  became 
its  surety.  The  paving  company  subcon- 
tracted the  work  of  laying  cement  sidewalks. 
The  subcontractor  engaged  a  company  called 
the  Auto  Truck  Company  to  haul  the  cement 
from  a  certain  warehouse  to  the  place  of 
work.  This  company  hired  one  Swan  to  do 
the  hauling  In  auto  trucks  owned  and  operat- 
ed by  blm.  Neither  the  contractor  nor  sub- 
contractor had  any  direct  dealing  with 
Swan.  The)  subcnitractor  paid  the  Anto 
Truck  Company,  but  the  company  failed  to 
pay  Swan,  and  he  Instituted  suit  on  the  bond. 
The  Supreme  Court  held  that  the  Oregon 
statute  "does  not  limit  the  right  of  recovery 
to  those  who  furnish  labor  or  materials  di- 
rectly to  the  contractor,  but  all  who  sopply 
him  with  labor  or  material  for  any  prosecu- 
tion of  tbe  work  provided  for  in  the  contract 
are  to  be  protected."  It  was  farther  de- 
dared  that: 

"Truckmen  transportiiig  material  for  a  Aort 
distance  in  order  to  prosecute  tbe  work  under 
the  contract  accelerate  the  construction  Just  as 
effectively  as  the  man  who  mixes  the  concrete 
on  tbe  ground.  *  *  *  It  Is  not  important 
whether  he  ctmveys  tbs  fiement  in  an  auto 
truck  or  on  Ills  back.  Sndi  labor  eomcs  wltbin 
the  meaning  of  the  words  'siqqplying  labor  or 
materials  for  any  oonstrnction  of  the  work.* 
It  is  directly  connected  with  the  work  of  con- 
struction ana  Is  essential  tliersto^  and  a  person 
who  performs  It  Is  eotltlsd  to  brag  an  aetiaii 
on  the  bond  for  his  benefit" 

Appellants  dte  certain  dedalona  from  this 
state  under  the  meduuile's  Ueo  law,  vSaSm- 

Ing  that: 

"While  this  action  Is  not  to  fiivedoss  a  Ilea 
and  the  epedal  statute  is  the  messare  «f  tiia 
rights  and  liabilities  of  the  parties,  yet  the  aid 
sought  is  the  same  and  cases  prosecuted  under 
one  statute  are  very  perauasive  in  those  under 
the  othw,  particularly  where  sbnilsr  IsBgnags 
is  employed." 

These  cases  are  reviewed  by  respondent, 
and  It  Is  sbown  that  nothing  cmitalned  tbo^ 
la  is  necessarily  Inconslstemt  with  the  cou- 
dnsion  of  tbe  lower  court  herein.  Attention 
la  also  called  to  the  fact  that  these  cases 
were  decided  prior  to  the  amendmmt  of  tbe 
mechanics'  lien  law  In  1911  (St.  19U,  p.  1313) 
enlarging  Its  scope  and,  in  effect,  giving  a 
lien  to  "teamsters  and  draymen,  and  all  per> 
sons  and  laborers  of  every  dass  performing 
labor  upon,  or  bestowing  skill  or  other  nec- 
essary services,  or  furnishing  materials  to  be 
used  or  consumed  in  or  furnishing  appllanoea, 
teams  and  power  contributing  to  tbe  ood- 
stmctton";  and  it  can  hardly  be  dlsputad 
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tbat  If  tlie  work  here  had  been  of  a  private  In- 
stead of  a  public  character,  and  the  action 
were  to  enforce  a  lien,  the  said  amended 
statute  la  broad  enough  to  cover  the  supplies 
furnished  in  this  case. 

However,  It  was  held,  in  French  v,  Powell, 
135  Cal.  636,  68  Pac.  S2,  that  the  statute  un- 
der consideration  "Is  entirely  distinct  from 
and  Independent  of  the  general  mechanic's 
lien  law."  Therein,  la  answer  to  the  con- 
tention that  the  services  of  Olapham  as  a 
blacksmith  were  not  Uenable,  it  was  said: 

"We  do  not  regard  the  claim  of  Qapbam 
«8  similar  to  a  claim  of  lien  under  the  mechan- 
ic's lien  law.  The  bond  and  the  contract  with 
the  city  are  the  source  of  the  oblicatioD,  and 
the  dbUgan  agreed  to  pay  for  'any  work  of 
any  kintT  done  on  the  tunnel.  Clapham  furnish- 
ed the  labor,  and  it  was  labor  sndh  as  the  con- 
tract esikd  for,  and  he  filed  the  dalm  in  bis 
Drnn  name." 

We  may  say  in  nnwlnrion  that  as  to  the 
CQDtingeoicy  of  a  defluilt  in  paymoit  on  the 
part  of  a  snbeontractor  or  the  posslbiUty  of 
a  duidkatitm  of  paymmts  the  contractor  caiit 
of  couse,  protect  himself  by  reqnlrlnf  a 
bond  of  ttw  snbcmtractor  or  exacting  the 
necfessaiy  rec^pts  before  making  his  settle> 
mant 

Wo  perctfve  do  vrason  for  disturUag  the 
Jodgment.  and  It  le  therefore  affirmed. 

We  concur:   GHIPBIAN.  P.  J.;  HART,  J. 


CHICAGO,  H.  I.  ft  P.  HT.  C30.  v.  WARREN. 
(No.  4287.) 

(Supreme  Court  of  Oklahoma.   Feb.  15,  1916. 
Rehearing  Denied  Maicfa  13,  1017.  Dis- 
senting Oirinlon,  March  27,  1917.) 

(Byllabvs  hy  the  Court.) 

1.  Mabikb  and  SaavANT  «=»10t.  102(8)— Mas- 

TEB*S  DUTT  —  APPUAHCES  AND  PLACE  FOB 

Womc. 

The  master  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  hia  servant  with  a 
reasonably  sate  pla(«  ih  which  to  work  and 
with  reasouably  safe  machinery,  tools,  and  ap* 
idiaiices  with  which  to  woTlc 

[Ed.  Note—For  other  Master  and 

Berrant,  Cent.  Dig.  |  178.] 

2.  Mastes  and  Servant  <8=»28S(1)— Mabteb's 
Liability— Assumption  of  Risk. 

In  this  state  the  doctrine  of  assumption  of 
risk  as  it  existed  at  the  comiuoo  law  affecting 
railroads  has  been  modified  by  section  254,  Wil- 
bams'  Annotated  Couatitution.  Where  the  Ques- 
tion involved  is  whether  the  servant  received  the 
injuries  complained  of  as  a  result  from  a  risk 
esKiiTned  by  him  expressly  or  impliedly,  and 
which  injuries  resulted  from  some  omission  of 
duty  upon  the  part  of  the  master  to  the  servant, 
not  in  violation  of  some  statute,  the  question 
is  one  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  1068,  1069,  1087,  108S.] 

S.  New  Tbiai.  ^=>157  —  Motion  —  Duty  of 
Tbiai,  Coubt. 
It  is  the  duty  of  tbe  trial  court  upon  a  mo- 
tion for  new  trial  which  challenges  the  verdict 
upon  the  ground  that  it  is  contrary  to  the  evi- 
dence to  weigh  the  evidence  and  to  approve  or 
disapprove  the  verdict,  and,  if  the  verdict  is 
such  that  in  tho  opinion  of  tlie  trial  court  it 
should  not  be  permitted  to  stand  and  in  his 


opinion  should  have  been  for  the  other  party, 
to  grant  a  new  trial. 

[Ed.  Note.— For  otber  casea,  see  New  ^Mal, 
Cent  Dig.  If  814.  317,  318.1 

Tbacker,  J.,  dissenting. 

Error  from  District  Court,  Pottawatonde 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  H.  B.  Warren  against  the  Chlcag<^ 
Rock  Island  &  Punfic  Railway  OMupany. 
Judgment  tor  plalntifC,  and  d^endant  brings  er- 
ror.  Reversed,  and  remanded  tar  new  trial. 

C.  O.  Blake,  R.  J.  Roberta,  tmd  W.  H.  Moore, 
all  of  El  Reno,  J.  O.  Gamble,  of  Des  Moines, 
Iowa,  K.  W.  Shartoll,  of  Oklahoma  City,  and 
Edward  Howell,  of  Shawnee,  for  plaintiff  in  er- 
ror. W.  N.  Maben,  of  Shawnee,  for  defraidant 
in  error. 

HARDT,  J.  The  defendant  In  error,  H.  B. 
Warren,  commenced  this  action  in  the  dis- 
trict court  of  Pottawatomie  county,  seeking 
damages  from  the  plaintiff  in  error,  Chicago. 
Rock  Island  &  Pacific  Railway  Company,  for 
injuries  to  his  left  eye,  resulting  In  the  loss 
of  the  sight  thereof,  which  occurred  on  May 
X,  1911,  while  employed  by  the  defendant  as 
engine  watchman  at  the  roundhouse  of  the 
defmdant  at  Halleyvllle,  and  at  the  trial  of 
tbe  case  recovered  judgment  in  his  favor.  ' 

The  only  errors  assigned  are  the  giving  of 
certain  instructions  and  abuse  of  discretion 
upon  the  part  of  the  trial  court  In  oremiling 
the  motion  for  a  new  trial. 

[1]  Instruction  No.  3,  the  giving  or  which 
Is  urged  as  error,  is  as  follows: 

"It  is  the  duty  of  the  master  to  fumiah  the 
servant  with  a  reasonably  safe  place  in  whidi 
to  work  and  with  reasonably  safe  appllanoes 
with  which  to  work,  and  the  servant  baa  tbe 
right  to  rely  on  the  master  having  performed 
his  duty  in  that  respect." 

This  Instruction  Is  subject  to  criticism  in 
that  it  informed  the  jury  that  It  was  tbe 
duty  of  the  master  to  furnish  the  servant  a 
reasonably  safe  place  in  which  to  work  in- 
stead of  stating  that  the  master  was  requir- 
ed to  use  ordinary  care  In  furnishing  tho 
servant  with  a  reasonably  safe  place  to  work; 
but  tbe  two  ways  of  ezpressiiig  the  master's 
duty  In  this  regard  are  used  interchangeably 
in  the  text-books  and  authorities  throughout 
the  country  and  In  this  state,  and  an  Instruc- 
tion couched  in  this  language  is  not  revers- 
ible error  In  view  of  the  following  dedslonB 
by  this  court:  Chickasaw  Compress  Ca 
Bow,  Pac.  1166;  Prlaco  Lumber  Co.  y. 
Thomas,  42  Okl.  670, 142  Pac.  310 ;  FtBderick 
Cotton  Oil  Co.  V.  Traver,  36  Okl.  717,  120 
Pac.  747;  Great  Western  Coal  ft  Coke  Co,  v. 
Malone.  39  OkL  603,  136  Pac  403;  Great 
Western  Coal  ft  Coke  Ca  t.  Serbantas,  150 
Pac.  1042. 

In  Instruction  No.  0  the  court  told  the 

Jury: 

"The  railway'  company  is  not  an  insurer  of 
the  employ^  against  accidents,  and  its  duty  is 
Completed  if  it  exercised  a  hi){h  degree  of  care 
in  furnishing  appliances  which  are  reasonably 
safe." 

Taken  alone,  the  language  quoted  Is  not  an 
accurate  statement  to  the  Jury  of  the  doty 


4s»For  other  cam  sm  same  topic  aad  KET-NUltBBR  la  all  Kv-Numlwr«d  Digests  and  ludaxw 
ia3P.-45 


Digitized  by 


Google 


m 


■1B3.  PACIFIC 


owing  by  the  master  to  the  servant.  The 
correct  mle  In  this  respect  Is  that  the  mas- 
ter la  required  to  ijse  ordinary  care  and  diU* 
gence  to  provide  the  servant  with  appliances 
that  are  reasonably  safe  and  Is  not  required 
to  use  a  high  dpgree  of  care.  This  rule  has 
been,  announced  so  often  and  become  so  firm- 
ly established  in  this  state  that  citation  of 
authorities  in  support  thereof  Is  unnecessary-. 
The  vice  of  this  Instruction  was  minimized 
by  the  court  stating  in  the  same  connection 
and  In  other  paragraphs  of  the  instruction 
what  the  master's  duty  was,  as  we  have 
above  stated,  and  the  phrase  criticized  should 
be  read  in  connection  with  the  context  and 
with  the  Instructions  as  a  whole,  and  by  so 
treating  them  we  find  that  the  court  gave  the 
jury  a  correct  statement  of  the  law,  and  for 
the  error  in  giving  the  instruction  criticized 
the  case  should  not  be  reversed,  unless  from 
an  examination  of  the  entire  record  it  appears 
that  a  litigant  has  been  deprived  of  some 
substantial  right,  or  that  the  trial  has  not  re- 
sulted In  Justice.  First  National  Bank  V. 
Ingle,  37  OkL  284.  132  Pac.  895 ;  Great  West- 
ern, Coal  &  Coke  Co.  V.  Scrbantas,  supra. 

[2]  Error  is  also  assigned  upon  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defend- 
ant upon  the  ground  that  the  risk  of  the 
employment  was  assumed  as  a  matter  of  con- 
tract, and  that  plaintiff  was  precluded  from 
complaining  of  the  injury  which  he  claims 
to  have  received.  There  was  no  error  In  re- 
fusing to  direct  a  verdict.  In  this  state  the 
doctrine  of  the  assumption  of  risk  as  It  exist- 
ed at  common  law  affecting  railroads,  street 
railways,  etc.,  has  been  modified.  Williams* 
Annotated  Const.  S  254.  Where  the  question 
Involved  Is  whether  the  employ^  received  the 
injuries  complained  of  as  a  result  from  a  risk 
that  he  assumed  expressly  or  Impliedly,  and 
which  Injuries  resulted  from  some  omission 
of  duty  upon  the  part  of  the  master  to  the 
employe  not  in  violation  of  some  statute,  the 
question  Is  one  of  fact  and  should  be  referred 
to  the  Jury  for  Its  determination.  C.  B.  I.  & 
P.  Ry.  Co.  V.  Duran,  38  Okl.  719,  134  Pac. 
876 ;  St.  L.  &  S.  F.  Ry.  Co.  v.  Long.  41  Okl. 
177,  137  Pac.  1156,  Ann.  Cas.  1915C,  432. 

[8]  It  Is  further  urged  that  the  trial  (!ourt 
committed  an  abuse  of  discretion  In  falling 
to  grant  defendant's  motion  for  a  new  trial, 
and  In  support  of  this  assignment  It  Is  made 
to  appear  that  in  passing  upon  the  motion 
for  new  trial  the  court  declined  to  weigh  the 
evidence  and  either  to  approve  or  disapprove 
the  verdict  upon  the  theory  that  the  extent 
of  his  authority  In  passing  upon  said  motion 
was  to  determine  whether  the  Jury  had  man- 
ifestly overlooked  some  fact  that  was  proven, 
and  which  had  they  not  overlooked  the  ver- 
dict would  rwisonably  have  been  the  other 
way;  the  court  at  the  same  time  announcing 
that,  had  the  matter  been  submitted  to  him, 
he  would  have  reached  an  opposite  conclU' 
alon,  and  that  the  Jury  had  arrived  at  a  dif- 
ferent view  of  the  facts  from  that  which  he 
had  arrived  at. 

The  pivotal  point  In  the  case  was  whether 


I  the  water  gauge  of  the  engine  in  question  up- 
on which  plaintiff  WHS  employed  as  a  watch- 
man hud  a  water  glass  shield  on  It  when 
brought  from  the  roundhouse  and  delivered 
to  plaintiff  on  the  night  he  claims  to  have 
been  injured.  Plaintiff  testified  that  there 
was  none  on  the  engine  vrhen  be  got  on  it  to 
examine  the  water  gauge  at  the  time  the  ac- 
cident occurred  which  resulted  in  his  inju- 
ries. The  evidence  for  the  defendant  tends 
to  show  that  It  had  such  a  shield  when  it 
came  Into  the  roundhouse  Saturday  night, 
and  the  hostler  testlfid  that  he  saw  one  at 
6:30  p.  m.  the  Sunday  Just  before  the  plain- 
tiff went  on  it.  TTie  roundhouse  foreman  tes- 
tified that  he  was  on  the  engine  a  few  mo- 
ments after  the  acddent,  and  found  a  shield 
in  the  stand  for  the  oil  cans  but  a  few  Inch- 
es from  the  place  where  the  glass  was.  The 
same  shield,  which  was  the  usual  type,  was 
seen  eariy  the  next  morning  by  the  hostler 
who  had  seen  one  on  the  engine  at  6:30  p.  m. 
Sunday.  The  hostlers  who  loaded  the  ooal 
and  water  In  the  engine  testified  that  they 
took  no  shield  off  the  engine  during  Qie  night 
prior  to  the  accident. 

It  was  the  duty  of  the  trial  court,  when 
the  correctness  of  the  verdict  was  challenged 
on  the  ground  that  the  evidence  was  Insuffir 
cient  to  support  it,  to  carefully  weigh  the  evi- 
dence and  deteTmine  whetheir  the  verdict,  in 
his  judgment,  was  right  and  substantial  jus- 
tice had  been  done  between  the  parties.  This 
the  court  declined  to  do  upon  the  erroneous 
view  of  the  law  that  It  was  not  his  duty  and 
that  he  was  without  authority  so  to  do. 

In  Yamell  v.  Kllgore,  15  Okl.  591.  82  Pac. 
990,  in  discussing  the  duty  of  the  trial  court 
when  called  upon  to  pass  upon  a  motion  for 
new  trial.  Justice  Burwell,  speaking  for  the 
court,  said: 

"The  approval  of  a  verdict  does  not  mean  that 
formal  approval  which  is  Inferred  from  the 
act  of  rendering  judgment  on  it;  bat  it  means 
the  assent  and  approval  of  the  mind,  after  due 
consideration ;  and  when  the  mind  of  the  court 
refuses  to  concur  in  the  correctness  of  the  Ter- 
diet,  and  its  honest  ccmvlctionB  lead  it  to  be- 
lieve that  it  ought  to  have  been  for  the  other 
party,  then  the  verdict  is  not  supported  by  the 
evidence  so  as  to  merit  its  approval,  for  in 
paBsing  on  a  motion  for  a  new  trial  it  la  the 
court  and  not  the  jury  that  must  wtigb  and  de- 
termine the  effects  of  the  evidence." 

And  this  court  in  Hogan  et  al.  v.  Bailey, 
27  Okl.  15,  110  Pac  800,  said: 

"The  trial  court  has  a  higher  function  under 
our  jurisprudence  than  to  act  merely  as  a  mod- 
erator or  umpire  betwe«i  contending  adversarim 
before  a  jury.  Not  only  is  it  chaned  with  the 
duty  of  seeing  that  the  coarse  ana  conduct  of 
the  trial  gives  to  each  of  the  litigants  a  fair  op- 
portunity to  present  bis  cause  and  to  have  the 
facts  weighed  in  the  Mght  of  proper  instructions 
declaring  the  law  relative  thereto,  but  It  is  the 
imperative,  abidiog  duty  ot  the  court,  alter 
the  Jury  has  returned  its  verdict  and  awarded 
to  one  or  the  other  success  in  the  controversy, 
where  the  justness  of  the  same  is  challenged  u 
in  this  case,  to  careful^  weigh  the  entire  matta*, 
and,  unless  It  is  satisned  that  the  verdict  is  re- 
sponsive to  tiie  demands  of  justice,  to  set  the 
verdict  aside  and  grant  a  new  trial.  Not  only 
must  the  jury  be  satisfied  of  the  righteousness 
of  the  conclusion  to  whldi  It  arrives,  bat,  bd- 
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less  that  cendarion  m«ets'the  afflrmatiTe,  con- 
siderate approral  of  the  mind  and  conscience  of 
the  coart,  It  should  not,  where  challenFced,  be 
permitted  to  stand.  Tarnell  v.  Kilgore,  15  Okl. 
691,  82  Pac  890;  Trower  v.  Roberts,  17  Okl. 
641,  88  Pac.  1113;  Ten  Gate  v.  Sharp,  8  OkL 
30(h_67  Pac.  G46;  City  of  Sedan  v.  Church, 
S9  Kan.  190;  Citizens'  State  Bank  of  Lawton 
t,  Chattanooga  State  Bank,  23  Okl.  767,  101 
Pac.  1118,  and  cases  therein  cited." 

In  RlBon  T.  Harris,  IBl  £^e.  684,  It  was 
said: 

"It  Is  plain  from  the  langaage  need  by  the 
trial  jod^e  in  the  case  at  bar  that  be  has  not 
followed  the  rule  laid  down  in  the  above  cases. 
It  is  equally  clear  that  he  was  not  satisfied  with 
the  verdict,  because  be  says,  In  effect,  that  it 
waa  his  opinion  that,  where'  the  issue  of  fact 
waa  submitted  to  the  jury,  and  they  passed  on 
it,  it  was  bis  duty  to  permit  the  verdict  to 
stand,  although  be  was  not  satisfied  with  its 
justness.  The  cases  above  cited  clearly  Indi- 
cate that  he  took  a  wrong  view  of  bia  duty  in 
the  premises." 

Other  decisions  by  this  court  following  the 
rule  announced  iu  the  foregoing  opinions  are: 
White  V.  Dougal,  159  Pac.  907;  Horton  T. 
ir'ntgue  Natl.  Bank,  159  Pac.  930. 
■  Onr  procedure  act  Is  exactly  the  same  as 
that  of  Kansas  (Yamell  v.  Kllgore,  supra), 
and  the  Supreme  Court  of  that  state  has  In 
A  number  of  cases  passed  upon  the  point  here 
considered,  and  Its  decisions  support  the  po- 
sition here  taken,  WllUams  v.  Townsend,  15 
Kan.  563 ;  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17 
Kan.  145;  State  v.  Bridges,  29  Kan.  138; 
ftf.,  A.  &  B.  R.  Co.  T.  Keeler,  32  Kan.  163,  4 
Pac.  143;  A.,  T.  &  S.  F.  By.  Oo.  v.  DweUe, 
44  Kan.  394,  24  Pac.  600 ;  K.  C,  W.  &  N.  W. 
B.  Co.  T.  Ryan,  49  Kan.  1,  30  Pac.  108 ;  C. 
R..  I.  A  P.  v.  Reardon,  1  Kan.  App.  114,  40 
Pac  931 ;  Cherokee  &  P.  Coal  &  Mln.  Co.  v, 
Sto<q;>,  56  Kan.  426,  43  Pac.  706;  Ireton  v. 
Ireton,  62  Kan.  358,  63  Pac  429. 

The  reason  for  this  rule  Is  that  In  the 
Supreme  Court,  when  the  Jury  have  found  a 
verdict  which  Is  reasonably  supported  by  the 
evidence,  and  that  verdict  has  been  approved 
by  the  trial  court,  this  court  will  not  weigh 
the  conflicting  evidence  to  determine  wheth- 
er the  verdict  is  right,  because  that  duty  in 
the  Qrst  Instance  is  imposed  upon  the  trial 
court  We  do  not  see  the  witnesses  testify, 
and  cannot  observe  their  demeanor  or  man< 
ner  of  giving  their  testimony,  and  are  not  in 
position  to  Judge  of  their  credibility,  as  Is 
the  Jury  and  the  trial  court,  and  applications 
for  a  new  trial,  when  addressed  to  the  trial 
court,  dionld  be  favored,  and  where  the  trial 
court  does  not  approve  of  the  verdict,  wltMn 
the  rule  announced  in  the  above  decisions,  the 
motion  should  be  granted.  In  this  case  the 
court  did  not  exercise  that  discretion  which 
It  was  Its  duty  to  do,  but  declined  to  weigh 
the  evidence  and  approve  the  verdict,  al- 
though It  appears  that  the  verdict  as  found 
hy  the  Jury  did  not  meet  with  his  approval. 

This  duty  of  the  court  does  not  prevent 
his  yielding  his  Impression  or  opinion  and 
adopting  those  of  the  Jury,  if  upon  consider- 
ation of  the  evidence  the  court  is  of  the  opin- 
ion that  the  verdict  is  right,  and  by  reason 
ttaereaf  yields  his  own  oplQioin  to  that  of  the 
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Jury,  and,  so  yielding,-  SE^ores  Oie  verdict. 

In  RaUway  Co.  r.  Kunkel,  17  Kan.  172,  It 
Is  said: 

"We  do  not  mean  that  be  is  to  substitute  bis 
own  judgment  iu  all  cases  for  the  ju^pnent  of 
the  inry,  for  it  is  their  province  to  settle  ques- 
tions 01  fact;  and  when  the  evidence  is  nearly 
balanced,  or  is  sncb  that  different  minds  would 
naturally  and  fairly  come  to  different  conclusions 
thereon,  he  baa  no  right  to  disturb  the  findings 
of  the  Jury,  although  bis  own  judgment  may  In- 
chne  mm  the  other  way.  In  other  words,  th* 
finding  of  the  jury  is  to  be  npheld  by  him  as 
agaiust  any  mere  doubts  of  its  correctness.  But 
when  his  judgment  tells  him  that  it  is  wrong, 
that' whether  through  mistake,  or  prejudice,  or 
other  cause,  tbe  jury  have  erred,  and  found 
against  the  fair  preponderance  of  tb^  evidence, 
then  no  duty  i»  more  imperative  than  that  of 
setting  aside  the  verdict  and  remanding  the 
question  to  another  jury." 

,  In  Series  v.  Series,  35  Or.  289,  57  Pac.  634, 
In  discussing  a  similar  question.  It  was  said: 

"It  must  be  understood,  of  course,  that  a 
mere  dissatisfaction  of  the  Judge  with  tbe  ver- 
dict is  not  sufficient  ground  for  disturbing  it, 
but  the  court  must  exercise  its  judgment  in  each 
particular  case,  and  if,  from  all  the  testimony 
given  tbe  jury,  it  is  setisQed  that  the  verdict 
is  against  tbe  clear  weight  or  preponderance 
of  evidence,  or  that  the  jury  has  acted  unrea- 
sonably in  returning  the  verdict,  or  baa  been 
misled  or  misdirected,  or  has  acted  tbrougli 
improper  motives.  It  Is  the  duty  of  the  court  to 
set  it  aside  and  grant  a  new  trial." 

.  In  the  case  at  bar  the  plaintiff  In  error 
was  entitled  to  have  Its  motion  for  a  new 
trial  passed  upon  In  accordance  with  correct 
principles  of  law,  and  was  entitled  to  have 
the  court  weigh  the  evidence  and  determine 
Independently  for  itself  whether  the  verdict 
met  with  Its  approval,  and  the  trial  court 
having  failed  to  weigh  the  evidence,  as  was 
Its  duty  to  do,  and  either  approve  or  disap- 
prove the  verdict,  in  accordance  with  the 
rules  herein  announced,  upon  the  mistaken 
theory  that  it  was  without  authority  so  to  do, 
the  plaintiff  In.  error  was  deprived  of  a 
substantial  right  to  which  It  was  entitled 
under  the  law,  and  because  of  his  failure  to 
do  so,  and  owing  to  the  objectionable  form  of 
the  two  Instructions  considered  and  the  fact 
that  there  was  a  sharp  conflict  In  the  evi- 
dence, and  that  the  verdict  of  the  Jury  ai^ar- 
ently  did  not  meet  with  the  approval  of  the 
trial  court,  the  case  Is  reversed,  and  remand- 
ed for  a  new  trlaL 

KANE,  0.  J.,  and  SHARP  and  TDBNER. 
JJ.,  concur. 

THACKKR,  J.  (dissenting).  Althoogh  the 
opinion  of  tbe  court  is  supported  by  prece- 
dent 1^  this  Jurisdiction  and  to  some  extent 
In  some  of  the  Kansas  cases  cited  therein,  I 
cannot  concur  in  the  same  to  the  effect  that, 
whatever  verdict  may  be  rendered  by  the 
Jury  to  whom  an  Issne  of  fact  la  submitted 
upon  conflicting  evidence,  it  is  the  duty  of 
the  trial  judge,  upon  motion  for  a  new  trial 
upon  the  ground  that  It  is  not  sustained  by 
sufficient  evidence,  to  set  it  aside  and  grant 
a  new  trial  If  it  does  not  accord  with  his 
own  ^wa. 
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lit  botli  Hteral  and  logical  effect,  the  opin- 
ion of  this  court  iB  baaed  npon  the  f  slse  Idea 
that,  when  there  Is  snch  motion  for  a  new 
trial,  the  Terdlct  of  the  jmy  cannot  stand, 
notwithstanding  the  evidence  tending  to  sup- 
port It  Is  sufficient  when  considered  apart 
from  the  evidence  adduced  by  the  losing  par- 
ty to  the  controversy,  unless  such  verdict  ac- 
cords with  the  finding  and  opinion  of  the 
trial  Judge;  and,  according  to  the  logic  of 
the  (vInUm  of  this  court,  no  nnmba  of  ver- 
dicts can  be  allowed  effect  until  one  Is  fonnd 
urtilch  accords  with  the  views  of  the  trial 
Judga 

In  this  case  the  trial  Judge  may  have  mis- 
conceived his  du^  In  respect  to  the  rule  ttiat 
should  have  guided  him  In  panlng  uppu  the 
motion  for  a  new  trial,  although  there  seems 
to  be  room  for  a  difference  of  opinion  as  to 
this ;  but  for  the  purposes  of  this  dissent  1 
shall  assume  that  the  following  statements 
made  him  at  the  time  be  overruled  the 
motion  shows  that  he  did  misconceive  his 
dutr  In  respect  to  that  rute  and  did  not 
weigh  the  evidence  supportUig  Uie  verdict 
against  the  conflicting  evidence  and  deter- 
mine from  Its  thus  ascertained  weight  wheth- 
er  it  was  sufficient  as  required  by  that  rale 
in  passing  upon  the  motion.  Here  are  bis 
statem^ts  made  at  that  time: 

'TTbe  Court:  £.a  I  said  once  before  when  I 
was  bere  the  first  of  the  month,  if  I  granted 
new  trials  wherever  I  disagreed  with  the  jary 
In  personal  damage  saits,  it  woaldn't  be  long 
before  the  docket  would  be  congested.  I  don't 
think  it  ia  the  rule  of  law  that  the  court  can 
vacate  the  finding  and  verdict  of  the  iurj  where 
they  bare  considered  the  facts  from  the  evi- 
dence. It  can  be  vacated  where  they  manifest- 
ly overlooked  some  fact  that  was  proven,  and 
which,  had  they  not  overlooked  it,  the  verdict 
would  reasonably  have  been  the  other  way.  But 
there  is  no  fact  lu  this  case  which  could  rea- 
s(Hiably  have  been  fonnd  by  the  jury  to  sustain 
their  verdict  which  I  can  believe  was  not  taken 
into  consideration  in  arriving  at  their  verdict. 
Twelve  men  have  come  to  a  different  conclusion 
upon  the  facta  submitted  than  I  would. 

"Mr.  Roberts:  The  court  then  will  confess  he 
does  not  agree  with  the  jury  upon  the  final 
outcome  of  the  case? 

"The  Court:  I  am  not  going  to  make  any 
such  finding  as  that. 

"Mr.  Roberts:  The  court  will  confess  be  does 
not  agree  with  the  jury,  but  you  will  not  grant 
a  new  trial? 

"The  Court:  I  am  not  going  to  make  any 
such  finding  as  that. 

"Mr.  Roberts:  I  understand  the  dnty  of  the 
trial  court  is  to  grant  a  new  trial  when  his 
conscience  and  his  mind  does  not  approve  of  the 
verdict  of  the  jury. 

"The  Court:  I  can  say  this  much,  as  I  have 
said  before,  that  if  It  had  all  been  up  to  me 
as  the  judge  I  would  not  have  arrived  at  the 
same  conclumon,  but  I  don't  feel  that  it  is  the 
province  of  the  court  even  in  that  case  for  me 
to  simply  say— no  judge  of  the  court,  simply 
because  he  cannot  agree  with  the  Jury,  should 
grant  a  new  trial. 

"Mr.  Maben:  Your  conscience  wouldn't  say 
that  wasn't  a  fair  trial? 

"The  Court:  I  can  (can't)  say  that  I  may 
lie  more  likply  wrong  than  the  jury  or  more 
likely  right  th«n  the  jury.  It  is  the  same  as 
if  you  and  I  take  different  views  npon  similar 
(luestions  of  fact,  and,  while  X  may  think  I  am 
right,  I  can  consider  that  it  is  possible  that  you 
are  right   If  I  believed  that  the  Jnry  in  this 
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case  had  overlooked,  either  purposely  or  by 
oversight,  some  material  fact  that  had  been 
unquestionably  proven  and  established,  then  I 
would  say  it  was  a  wrong  verdict,  as  judge  of 
the  court.  They  have  taken  every  material 
item  of  evidence  into  consideration  as  far  as  I 
know  and  believe,  and  simply  have  arrived  at  a 
different  condnslon.  I  don't  believe  It  is  meant 
in  the  H(^n  case  that  the  facts  in  the  cam 
should  be  tried  by  thirteen  men,  and,  if  the 
jury  found  a  different  state  of  facts  than  the 
itidge,  the  judge  should  set  the  verdict  aside. 
But  if  the  judge  could  see  that  the  jury  had 
purposely  or  willfuUy  disregarded  a  proven 
fact  or  has  overlooked  or  failed  to  take  into 
consideration  that  fact,  and  if  he  could  see  tfaat 
if  they  had  taken  such  foct  into  consideration 
their  verdict  would  necessarily  have  bees  dif- 
ferent, then  it  would  be  bis  duty  to  grant  a  new 
trial.  Here  In  tbis  case  all  I  can  say  is  that 
the  jury  has  considered  all  the  facts  as  I  think 
I  have  considered  them,  and  they  have  simply 
arrived  at  a  different  new  from  that  which  I 
havo  arrived  at. 

"Ur,  Roberts:  In  other  w<»ds,  the  jnry  has 
found  the  defendant  liable^  and  the  court  has 
not. 

"The  Court:  I  have  taken  a  different  view 
from  that  which  tbey  have  taken.    As  &r  as 

I  know,  taking  into  consideration  all  the  ma- 
terial  items  that  were  allowed  to  go  to  them, 
they  simply  arrived  at  a  different  view  and  ar- 
rived at  a  different  conclusion— they  maintained 
a  . different  view  and  arrived  at  a  different  con- 
clusion. In  other  words,  they  have  attached 
less  imiK>rtance  to  some  evidence  than  I  have, 
and  more  importance  to  other  evidence  than  t 
have;  but  I  don't  believe  that  in  every  case 
where  the  judge  disagrees  with  the  jury  he 
should  grant  a  new  trial.  As  a  matter  of 
fact,  every  trial  of  fact  in  that  case  would  bo 
a  trial  before  thirteen  men  all  of  which  should 
agree. 

"Mr.  Roberts:  Don't  yon  think,  Judge^  tiiat 
means  what  it  says,  if  the  court  believes— 

"The  Court:  In  bis  conscience;  yea,  air. 

"Mr.  Roberts:  In  his  conscience  and  in  his 
judgment,  if  the  jury  does  not  find  what  he 
tbinks  is  a  proper  verdict,  he  should  set  it  asid& 

"The  Court:  I  don't  believe  that  that  means 
tbat  the  judge  should  be  the  final  arbiter  of  the 
law  and  the  facts. 

"Mr.  Maben:  Your  honor  Instmcted  the  jaiy 
that  they  are  the  exelosive  judges  of  the  wnght 
of  the  evidence. 

"The  Court:  I  consider,  when  they  have  all 
the  facts  before  them,  and  there  is  reason  to 
believe  they  haven't  considered  all  the  focta  be- 
fore them,  it  would  be  the  duty  of  the  court  to 
set  aside  the  verdict;  then  the  court  could 
conscientiously  say  they  had  arrived  at  an  er- 
roneous verdict  because  they  failed  to  take  into 
consideration  all  the  facts  in  the  case,  but  if 
they  did  take  into  consideration  all  the  facts 
as  they  appear  and  arrived  at  a  different  ver- 
dict than  I  as  Judge  of  the  court  would  ar- 
rive at,  then  I  haven't  the  right  to  varste  ft. 

"Mr.  Roberts:  Doesn't  the  court  believe  be 
has  the  right  to  pass  an  all  the  Cuts  that  arise 
in  the  trial? 

"The  Court:  No,  sir;  he  only  ctHasidera  the 
case  for  two  purposes.  First,  Has  there  been 
evidence  intrtxluced  in  the  case  snfficient,  if 
true,  to  establish  all  the  material  elements  of 
the  case  or  of  the  defense  of  the  case?  Se^ 
ond,  has  the  jury  manifestly  overlooked  wome 
material  fact?" 

It  must  be  obvious  from  the  fOregofng  tliat, 
unless  the  mere  fiict  tbat  the  verdict  did  not 
accord  with  the  views  of  the  trial  Judge 
made  it  his  duty  to  grant  a  new  trial,  tUs 
court  should  not  grant  the  same,  as  the  ftue- 
going  statement  discloses  no  fltronger  nor 
other  reason  for  doing  ao> 
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Th«  Bsmmed  Ittct  tbat  tbA  tzlal  JjldBS  did 

not  ynHgb  tbe  erideiioe  Id  aopport  ct  the  ver- 
diet  against  ttae  evidence  to  the  contrary  and 
tben  upBiiy  tlie  correct  role  to  Htx  weight  in 
peaslns  on  the  motion  for  a  new  trial  Is  a 
reason  In  favor  of  remanding  ttw  case  with 
directions  to  bim  to  do  so  now.  but  is  not  an 
a^:ument  in  favor  of  a  new  trial,  as  there 
Is  nothing  to  show  that  a  new  trial  would  or 
dionld  he  granted  upon  the  full  discharge  of 
this  duty  b7  blm  if,  aa  I  b^ere  it  ebould 
be,  the  trial  to  a  Jury  is  more  than  an  empty 
form  and  not  a  worse  Qum  useless  function. 

Iben  is  nodilng  in  the  abore-quoted  state- 
mmt  to  luatl^  a  finding  by  this  court  that. 
If  ttie  trial  Judge  had  correctly  conceived 
and  performed  his  duty  In  passing  upon  the 
motltm  for  a  new  trial,  he  should  or  would 
bftTe  granted  the  same  unless  the  right  of 
trial  by  jury  (section  19.  art  2,  ConsL  [WU- 
Uams*  I  2T])  is  an  oupty  privilege  and  tbe 
trial  Itself  a  useless  waste  ct  time  and  a 
senseless  expenditure  ot  addltitmal  costs. 

If,  as  against  such  a  motlim  tat  a  new 
trial,  the  trial  Judge  cannot  allow  a  verdict 
to  stand  imtll  one  Is  returned  that  accords 
with  his  own  views  as  to  the  truth  at  the  is- 
sues submitted,  ttie  only'  possible  useEul  pur- 
pose subserved  by  a  trial  of  an  iasoe  of  fact 
to  a  Jury  must  be  found  In  the  possible  ef- 
fect of  one  or  more  verdicts  In  aiding  him 
to  correct  any  error  there  may  be  In  his  own 
opinion,  which  cgplnioii  alone,  as  this  court 
says  in  eflfeot,  must  ultimately  determine  the 
issue  and  settle  the  oontroversy  between  the 
litigants,  and  such  doubtful  usefulness  is  more 
than  counterbalanced  by  other  cousideratkHis. 

It  appears  to  me  that  the  opinion  of  the 
court  is  fundamentally  wroi^  and  contrary 
to  the  overwhelming  weight  of  authority, 
both  in  this  country  and  In  England,  in  that, 
Instead  of  applying  the  rule  that  it  is  the 
duty  of  the  trial  Jnd^  to  approve  the  verdict 
and  allow  It  to  stand  unless  it  Is  (dearly  and 
palpably  wrong  and  one  which  reasonable 
Jurors  could  not  have  found  in  the  i^oper 
dlschai^  of  th^  duty,  thus  indicating  mis- 
take, prejudice,  or  corruption  in  tbe  dls- 
diarge  of  their  duty,  It  applies  the  erroneous 
rule  that  he  should  not  approve  it  and  allow 
it  to  stand  unless  it  accords  with  his  own  I 
opinion  as  to  the  weight  of  the  evidence  In 
proof  of  the  issue  submitted. 

It  will  be  borne  In  mind,  of  course,  in 
searching  for  the  true  rule  in  passing  on  such 
a  motioa  for  a  new  trial,  that  it  involves  the 
question  as  to  what  is  the  "right  of  trial  by 
Jury"  whlfdi  our  Constltntlon  provides  shall 
"be  and  remain  inviolate,"  and  that  we  have 
no  statute  so  much  as  attempting  to  prescribe 
when  the  evidence  supporting  a  verdict  shall 
be  deemed  auffl(dent  to  Justus  a  judgment 
thereon,  although  challenged  by  a  motion  for 
a  new  trial,  so  we  must  look  to  tbe  decided 
cases  for  the  common  law  prevailing  at  the 
time  of  the  adoption  of  the  Constitution  for 
light  In  this  regard. 
In  an  editorial  note  to  Qark  v.  Great 


Mortbem  B..  Co.,  S7  Wash.  fi37,  79  Fac.  IKHl^ 
2  Ann.  Cas.  760,  the  rule  Is  stated  thus  in  re- 
ai>ect  to  the  duty  of  the  trial  court: 

"And  wben,  in  Ita  judgment,  verdicts  or 
findings  of  fact  are  palpably  against  the  weigbt 
of  evidence,  it  is  not  only  autaorised,  but  it  Is 
its  duty,  to  set  them  aside." 

In  an  editorial  note  to  McMahan  v.  Rhode 
Island  Co.,  32  R.  I.  237,  78  AtL  1012,  Ann. 
Cas.  1912D,  1223,  the  rule  In  trial  courts  is 

stated  thus: 

^"  *  •  *  And  when  in  its  judgment  the  ver- 
dict is  plainly  contrary  to  the  evidence  it  is  tfie 
duty  of  the  trial  court  to  set  tbe  verdict  aside." 

In  Prlngle  v.  Guild  (C.  C.)  119  Fed.  962, 
McMorry  v.  Ryan,  1  Alaska,  B16,  Johnson  v. 
Leggett,  28  Kan.  590,  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Matthews,  68  Kao.  447,  40  Paa  602, 
Benjamin  v.  Metropolitan  St.  B.  Co.,  86  N. 
Y.  Supp.  1062,  as  well  as  in  a  great  many 
other  cases,  it  is  held  that,  when  there  Is  a 
conflict  of  testimony,  the  court  ought  not  to 
set  tbe  verdict  of  a  jury  aside  and  grant  a 
new  trial,  even  though  tbe  trial  judge  would 
have  reached  a  different  verdict  on  the  same 
evidence.  Also  see,  to  ttae  same  efCect,  ttae 
following  later  cases:  Franey  v.  Seattle  Tax- 
Icab  Ca,  80  Wasta.  306,  141  Pac.  890;  Stew- 
art V.  Boston  &  H.  R.  R.  (D.  C)  229  Fed. 
862 ;  Saldnger  v.  Interurban  St.  B^.  Ob.,  62 
Misc.  Rep.  179,  101  N.  Y.  Supp.  804;  Beams 
V.  McAlplne,  2  Alaska,  16S. 

In  Johnson  v.  Leggett,  supra,  where  a  new 
trial  was  denied  and  the  Judgment  affirmed, 
ttae  Kansas  court  ta^d  it  to  be  ttae  duty  of 
the  trial  judge  to  grant  a  new  trial  when  the 
Jury  have  manifestly  mistaken  the  evidence 
and  the  verdict  is  manifestly  enooeous,  and 
further: 

"The  jury  an  the  triers  cd  &ct,  and  It  is 
not  the  du^  of  the  trial  court  to  substitute  its 
judgment  for  that  of  the  jury,  but  simply  to  in- 
terfere to  prevent  manifest  error." 


In  Atchison,  T.  &  S.  F.  Ry.  Ca  v.  Mat- 
thews, supra,  where  the  trial  judge,  In  refus- 
ing a  new  trial,  as  In  the  Instant  case,  stat- 
ed that  If  be  had  been  on  the  jury  he  would 
not  taave  found  that  verdict,  it  is  held  by 
the  Kansas  Court,  in  affirming  tbe  judgment 
below,  to  be  the  duty  of  the  trial  Judge  to 
grant  a  new  trial  when  the  verdict  Is  clearly 
against  the  weight  of  Che  evidence ;  and  fur- 
ther; 

"In  doubtful  cases,  where  the  Jury  have  act- 
ed fairly  and  conscientionaly  on  conflicting  ev- 
idence, the  trial  court  may  i»oper]y  d^er  to  the 
judgment  of  the  jury  and  approve  a  verdict, 
even  though  acting  on  its  own  judgment  alone 
it  would  have  reached  the  opposite  result" 

Only  a  few  of  the  Kansas  cases  cited  in 
the  majority  opinion  here,  when  properly 
analyzed,  appear  to  support  the  decision  in 
ttae  instant  case ;  and  the  opinion  In  the  in- 
stant case,  and  in  the  other  Oklahoma  cases 
followed  by  it,  are  in  irreconcilable  conflict 
with  the  oft-repeated  holding  of  this  court 
that  the  trial  judge  has  a  wide  discretion  In 
granting  or  refusing  a  new  trial,  as  the  de- 
cision here  allows  him  no  discretion  what- 
ever In  respect  to  the  ground  under  consld- 
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eradon,  but  makes  It  tals  duty  to  grant  the 
motion  it  he  does  not  think  the  Jnry  has 
reached  a  correct  conclusion,  and  to  overrald 
It  only  If  he  has  reached  the  same  conclusion. 

This  case  should  be  remanded  for  another 
trial  unless  the  trial  Judge'  should  detenaiue 
that  the  verdict  is  either  true  or  at  least  is 
not  palpably  against  the  weight  of  the  evi- 
dence, or,  la  other  words,  Is  not  one  which 
reasonable  men  could  not  have  returned  ex- 
cept tlirough  mistake,  prejudice,  or  corrup- 
tion in  the  discharge  of  their  duty ;  but,  as 
thia  court  cannot  weigh  the  evidence  for  this 
purpose  and  there  la  nothing  before  us  to 
show  that  the  trial  court  thought  the  verdict 
palpably  wrong,  a  new  trial  ought  not  to  be 
unconditionally  directed  here.  It  appears  to 
me  tbat  the  opinion  of  this  court  fails  to  ob- 
serve the  broad  distinction  between  that  Ju- 
dicial approval  of  verdicts  as  either  true  or 
as  not  clearly  or  palpably  wrong  required  of 
trial  Judges  and  that  absolute  mental  acqui- 
escence  or  agreement  in  affirmative  belief  or 
In  disbelief  lead  to  the  verdict  which  is  not 
BO  required.  There  are,  of  course,  differ- 
ent degrees  of  positiveness  in  belief  and 
In  disbelief;,  and,  althoi^  a  trial  Judge 
may  not  agree  wltti  ,a  Jury  In  their  belief 
and  finding  for  a  party  having  the  burden 
of  proof  or  In  their  disbelief  and  finding 
against  such  a  party,  it  does  not  necessarily 
fcOlow  that  the  verdict  should  be  set  aside 
upbn  a  motion  for  a  new  trlaL  It  Is  only 
where  the  verdict  is  palpably  wrong,  tbat  Is, 
plainly  against  the  evidence  or  the  weight 
tbereof,  and  so  unreasonable  that  a  jnry,  act- 
ing aa  reasonable  moi,  could  not  have  fonnd 
It  If  .  they  had  really  performed  the  duty  cntrt 
upo^i  tbem,  that  It  la  the  duty  ot  the  trial 
court  to  set  aside  a  verdict  upon  a  motion  for 
a  new  trial  upon  the  ground  that  the  verdict 
Is  not  BiistaiiKd  by  sufitcient  evld«tce.  It  Is 
true,  As  in  the  instant  case,  that  courts  have 
sometimes  failed  to  discriminate  In  this  re- 
gard ;  and  we  find  the  same  court  saying  at 
one  time  that  it  is  the  duty  of  the  trial  Judge 
to  set  aside  a  verdict  of  the  Jury  when  it  is 
manifestly,  clearly,  or  palpably  wrong,  and 
at  another  time  stating  in  eCTect  at  least  the 
very  different  rule  that  such  duty  exists 
whenever  the  trial  Judge  does  not  agree  with 
the  finding  of  the  jury.  It  the  latter  rule  is 
the  correct  one,  it  Is  the  duty  of  the  trial 
court  to  set  aside  a  verdict  whenever  he  does 
not  agree  with  t^e  Jnry  in  belief  or  disbe- 
lief leading  to  the  verdict  upon  the  ques- 
tion at  issue,  although  differait  minds  might 
reasonably  rea<A  different  oonclnslcma  there- 
on in  the  state  of  the  evidence;  but,  if  the 
other  rule  is  correct,  this  duty  arises  only 
when  it  appears  to  the  trial  Judge  that  there 
is  no  room  for  reasonable  difference  of  opin- 
ion, that  Is,  when  the  verdict  Is  palpably 
wrong.  It  does  not  follow  from  the  above- 
quoted  statement  that  the  trial  Judge  thought 
the  verdict  was  clearly  or  palpably  wrong,  as 
this  statement  does  not  indicate  the  degree  j 
of  his  difference  from  tbs  Jury  in  belief  or 


disbelief,  and,  if  the  question  had  been  sut>- 
mltted  to  him,  be  might  have  reached  a  dif- 
ferent conclusion  from  that  reached  by  the 
Jury,  no  matter  bow  little  short  of  a  fair  pre- 
ponderance in  favor  of  the  plaintiff  he 
thought  the  evidence  fell  or  what  slight 
doubts  he  had  as  to  the  truth  of  the  verdict. 

The  trial  court  did  not  announce  that  there 
was  no  room  for  reasonable  difference  of 
opinion  as  to  the  truth  the  question  at  is- 
sue, or,  In  other  words,  he  did  not  say  that 
the  verdict  was  clearly  or  palpably  wrong. 
In  view  of  the  somewhat  confusing  state  of 
our  own  and  the  Kansas  decisions  relating 
to  this  question,  a  brief  historical  review  of 
the  law  of  the  same  appears  to  be  warrant- 
ed. In  2  Jones'  Blackstone,  i  610,  p.  1998 
(p.  2ST),  it  was  said  to  be  the  practice  to 
award  a  new  trial  "If  It  appears  by  the 
Judge's  report,  certified  to  the  court,  that  tbe 
Jury  have  brought  In  a  verdict  without  or 
contrary  to  the  evidence,  so  that  he  is  reason- 
ably dissatisfied  therewith.  •  •  And 
it  is  there  further  said: 

"If  two  Juries  agree  in  tbe  same  or  a  simiUar 
verdict,  a  trial  is  seldom  awarded ;  for  the  law 
will  not  readil;  suppose  that  the  verdict  of  any- 
one subsequent  jury  can  coantervafl  the  oaths 
0t  the  two  preceding  ones." 

It  does  not  appear  from  theee  quotatiiHis 
from  Blackstone  that  absolute  agre«nent  be- 
tween Judge  and  Jury  >vas  then  eraentlal  to 
judgment  on  a  verdict;  but  It  there  appears 
that,  without  regard  to  whether  the  Judge 
agrees  with  the  jury,  more  than  one  new 
trial  Is  seldom  awarded ;  and  fbr  many  years 
the  English  courts  have  uniformly  adhered 
to  the  views  for  whidi  I  contend  in  the  in- 
stant case. 

For  Instance,  in  Metropolitan  Ry.  v.  Wright, 
U  J.  Q.  B.  401,  11  App.  Cas.  152,  54  L.  T. 
658.  34  W.  R.  746— H.  L.  (B),  It  was  held: 

"In  granting  a  new  trial  on  the  ground  tliat 
the  verdict  was  against  tbe  weight  at  evidence, 
the  court  must  be  satisfiedt  not  merely  that  iJie 
verdict  was  (me  whldi  reasonable  men  onght 
not  to  have  riven,  but  that  It  was  so  anreason- 
able  that  a  jury  could  not  properly  give  it  if 
tbey  really  performed  the  judicial  duty  cast 
upon  them." 

In  that  case  the  Lord  Chancellor  (Earl  of 
Selbome)  said  among  other  things: 

"I  have  always  understood  tbat  it  is  not 
enough  that  tbe  judge  who  tried  the  caac  might 
have  come  to  a  different  conclusion  on  the  evi- 
dence, or  that  the  judges  in  tbe  court  trhere 
tbe  new  trial  is  moved  for  might  have  come  to 
a  different  conclusion;  hut  there  must  be  such 
a  preponderance  of  evidence,  aaaumlng  there 
la  evidence  on  both  aides  to  go  to  the  jury,  as  to 
make  it  unreasonable,  and  almost,  if  not  quite, 
perverse,  that  tbe  jury  when  instructed  and  aa- 
sist^^rojwrly  by  the  judge  abould  return  such 

In  Webster  v.  Fredeberg,  U  J.  65,  Q.  B. 
403,  17  Q.  B.  D.  736,  66  L.  T.  49,  34  W.  R. 
746— O.  A.,  Lord  Esher,  M.  R.,  delivering  the 
opinion  of  the  Court  of  Appeals,  said,  among 
other  things: 

"In  Metropolitan  fty.  Co.  v.  Wright,  (1) 
Lord  Selborne  (in  the  Court  of  Appeal^  stated 
the  rule  as  I  have  always  supposied  it  to  be. 
and  the  House  of  Lords  took  aactly  the  same 
view."  . 
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Id  the  earlier  ease  off  Stflomoo  t.  BItton, 
8  Q.  B.  D.  176— C.  A.,  as  explained  In  Web- 
i^r  T.  Fredebe^,  aapra,  It- was  held: 

"The  question  whether  8  nev  trial  Bhonld  be 
granted,  on  the  groand  that  the  verdict  was 
BSainst  the  weight  o(  evidence,  muat.  depend 
upon  whether  the  verdict  was  such  as  reaBona- 
tile  men  ought  (not)  to  have  given,  and  ntjt  npon 
whether  the  learned  judge  who  tried  the  action' 
was  dusatisfied  or  not  with  the  verdict." 

In  Australian  Newspaper  Co.  T.  Bennett, 
I*  J.  63,  P.  C.  105,  [18M]  A.  C.  284,  6 
B,  484,  70  L.  T.  597,  68  J.  P.  604— P.  C,  It 
was  held: 

"A  new  trial  cannot  be  granted  nnless  the 
▼eidlct  was  anch  as  no  jury  could  hftve  found 
M  reasinable  men." 

To  the  same  effect  as  the  fotegdng,  see 
the  following  additional  English  cases:  Ait- 
ken  r.  MeMeckan.  [1895]  A  C.  310— P.  C; 
Hampaon  t.  Guy,  64  Ia  T.  778— G.  A.  S.  P.; 
Ferraod  t.  Blngley  I^ocal  Board,  56  J.  P. 
277—0.  A.;  Brisbane  Manldpality  v.  Martin, 
(18M]  A.  a  2&— P.  0.  8.  P. ;  Dallu  T.  O.  W. 
By.,  57  J.  P.  584— OL  A.;  Brown  v.  B.y.  Com., 
59  L.  J.,  P.  O.  62,  IS  App.  Gas.  240,  62  L  T. 
4e&— P.  a 

I  am  tumble  to  Agree  that  ,  in  this  jnrisdle- 
tion  the  verdiet  of.  a  jury  la  lesa  conclnaiTe 
or  the  function  of  the  Jury  let*  Important 
than  Btated  in  these  BngUsh  casfs.  In  vol- 
ame  4.  pt  1  lUnofs  InstUntes.  887,  it  said: 

"A  motion  for  a  new  trial  is  addressed  to  the 
court  which  tried  the  cause,  and  is  an  appeal 
to  the  equitable  discretion  ot  the  court  to  pre- 
vent a  palpable  and  material  wrong.  The  mo- 
tion, therefore,  is  never  to  be  granted  If  the 
court  conceives  tGat  the  substantial  legal  justice 
of  tbe  case  has  been  reached,  notwithstanding 
irregularities  may  have  occurred ;  nor  is  It  to 
be  granted  where  the  ftulnre  of  justice  has  not 
been  palpable:  nor  where  tbe  wrong  done, 
however  palpable  it  may  be,  is  trivial  in  ex- 
tent. The  court  does  not  exercise  a  power  of 
appeal  from  the  jury,  but  interposes  its  equi- 
table authority  to  prevent  the  ^ry  from  in- 
flicting by  their  vei^ict  a  gross,  material,  and 
palpable  wrong." 

In  Pleasants  t.  Fant,  22  Wall.  116,  22  L. 
Ed.  780,  It  ia  said: 

'^t  is  the  duty  of  a  court  in  its  relati(m  to 
the  jury  to  protect  parties  frtm  unjust  ver- 
dicts arising  from  ignorance  of  the  rules  of 
law  and  of  evidrace,  from  impulse  of  [wsBiou 
or  prejudice,  or  from  any  ouier  v!olati<m  of 
tUs  lawful  rights  in  the  conduct  of  a  trial.  This 
is  done  by  making  plain  to  them  the  issues  they 
are  to  try;  by  admitting  only  su(^  evidence 
as  is  proper  in  these  issues,  and  r^ecLing  all 
else;  by  instructing  them  in  tbe  rules  of  law 
by  which  that  evidence  is  to'  be  examined  and 
applied;  and  finally,  when  necessary,  by  set- 
ting aside  a  verdict  which  is  unsupported  by 
evidence  or  cratrary  to  law. 

"In  the  discbarge  of  this  du^  it  is  the  prov- 
ince of  the  court,  either  before  or  after  the 
verdict,  to  decide  whether  the  plaintiff  has  given 
evidence  sufficient  to  support  or  justify  a  ver- 
dict in  his  fiivor.  Not  whether  on  all  tbe  ev- 
idence the  preponderating  v^ht  Is  in  his  fa- 
vor, tiiat  is  the  business  of  the  jury,  but  con- 
ceding to  all  the  evidence  offered  the  greatest 
probative  force  which,  according  to  the  law  of 
evidence,  it  is  fairly  entitled  to,  is  it  sufficient 
to  Justify  a  verdict?  If  it  does  (is)  not,  then 
it-u  tlie  duty  of  tbe  court  after  a  verdict  to 
set  it  adds  unA  grant  a  new  triaL" 
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Also,  see  Cowperthwfflte  ■  V.  JOnCs,  2  Pall.; 
05.  1  L.  Ed.  287,  and  LoulsvUle  &  N.  B.  Co. 
V.  Woodson,  184  U,  8.  814,  10  Sup.  Ct  .628, 
39  U  Ed.  1082.: 

-  In  lret<Ki  v.  Irettn,  82  Kan,  868,  68  Pao. 
429,  it  iB  said: 

"Upon  an  application  for  a  new  trial  because 
the  evidence  does  not  sustain  the  verdict,  it  is. 
the  duty  of  the  trial  court,  though  not  of  an' 
appellate  court,  to  weigh  the  evidence,  although 
conflicting,  and,  if  the  verdict  Is  clearly  against 
the  weight  of  tiie  evideiwe  and  does  not  meet 
tbe  approval  of  the  court,  it  should  be  set 
aside." 

Also,  see  Kan.  Pac.  By.  Go.  t.  Kunbel,  IT 
Kan.  145.  espedally  pages  172  and  173. 
.  I  should  not  state  the  rule  against  grant-- 
Ing  new  trials  quite  so  strongly  as  stated  In 
Pleasants  v.  Fant,  supra,  but  I  prefer  to 
state  It  as  done  In  the  English  cases  olted 
and  in  the  gnotations  from  Minor's  Insti- 
tutes and  in  Xreton  v.  Ireton,  supra. 

to  Hogan  V,  Bailey,  27  Okl.  15,  110  Pac. 
890,  dted  and  quoted  In  the  opinion  of  the 
court.  In  tbe  Instant  case,  the  error  complain- 
ed of  was  the  granting  of  a  new  trial  by  the 
trial  judge,  so  that  case  cannot  be  regarded 
as  In  point  here ;  and  In  Yarnell  v.  KUgore, 
15  Okl.  591,  82  Pac.  900,  also  cited  and  quot- 
ed in  the  opinion  In  tbe  instant  case.  It  1$ 
said: 

"The  theory  that  where  there  is  any  evidence 
to  support  the  verdict,  it  must  be  upheld,  taken 
by  tbe  trial  court,  is  not  supported  by  the 
authoritlea  This  court  has  expressly  declined 
to  follow  that  rule,  but,  on  the  contrary,  has 
repeatedly  held  that,  if  the  evidence  does  not 
reasonably  support  the  verdict,  it  should  be 
set  aside;  and  this  mle  has  been  adopted  be- 
cause it  is  made  the  duty  of  trial  courts  to 
pass  upon,  the  suffidency  of  the  evidence,  when 
required  to  do  bo,  in  a  motion  for  a  new  trial." 

The  evidence  does  not  reasonably  support 
the  verdict  when  clearly  or  palpably  wrong; 
but.  If  different  conclusions  might  be  reach- 
ed by  different  minds  as  to  the  truth  of  tbe 
verdict,  it  Is  reasonably  supported  by  the  evi- 
dence, although  the  trial  Judge  might  have 
reached  a  different  conclusion. 

The  case  of  Bison  v.  Harris,  161  Pac.  584. 
and  the  other  Oklahoma  cases  dted  and 
quoted  In  the  opinion  of  the  court  in  the  in* 
stant  case,  are  squarely  In  point  and  sui^rt 
the  conclusion  reached  In  the  oplnltm  of  tbe 
majority  of  my  associates  and  the  views 
therein  expressed;  but  in  my  opinion  these 
cases  are  not  correctly  decided,  and,  being  In 
violation  of  the  constitutional  right  of  trial 
by  jury,  together  with  any  later  cases  fW- 
lowlng  them,  should  be  overruled. 

In  Berles  t.  Series,  35  Or.  289,  297,  57  Pac. 
634,  636,  whldi  is  also  dted  and  qiVited  In 
the  majority  (^nion  in  tbe  instant  case  and 
is  very  similar  to  this  case.  It  is  said: 

"The  defendants  were  entitled  to  have  their 
motion  for  a  new  trial  passed  upon  in  pun- 
suance  of  correct  prindples  of  law,  and,  tbe 
trial  court  having  failed  in  this,  the  cause  will 
be  remanded,  with  directions  to  determine  the 
motiixi  under  tiie  rules  h«^  announced." 

So,  in  the  instant  case,  the  trial  judge 
abOttld  be  directed  to  determine  the  motion 
for  a  new  trial  la  accordaoce  with  tha  mlM 
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herein  stated,  and.  If  he  should  no  l»iger  be 
the  Judge  or  is  unable  for  any  reason  to  com- 
ply with  the  order,  the  plaintiff  should  have 
a  new  trial;  but  no  good  reason  appears 
wby  this  fwnrt  sfaoold  direct  a  new  trial  un- 
conditionally. 

In  this  case,  the  action,  verdict,  and  judg- 
ment are  predicated  upon  the  alleged  and 
toond  negligence  of  the  defendant  in  failing 
to  provide  and  keep  on  one  of  Its  engines  a 
screen  or  shield  for  the  water  glass  so  as  to 
protect  its  employ^,  while  looking  at  sudi 
glass  to  ascertain  If  the  engine  has  a  proper 
supply  of  water,  against  the  danger  at  In- 
Jury  from  the  explosion  of  the  same.  The 
plaintiff  below  suffered  injury  to  his  eyes 
and  face  in  the  dlsdiarge  of  his  duty  in  tJiIs 
regard  as  a  result  of  such  an  explosion  at  a 
time  when  there  was  no  such  screen  or 
shield  in  place  to  protect  him  from  the  same. 

The  defense,  strongly  supported  by  evi- 
dence, presented  the  theory  that  the  plain- 
tiff, In  accordance  with  a  custOTi  of  such  em- 
ployes, had,  at  the  time  of  the  explosion, 
himself  removed  the  screen  or  shield  for  his 
own  convenience  In  examining  the  water 
glass,  ao  that  the  defendant  was  not  In  any 
manner  responsible  for  Its  absence.  There 
seems  to  have  been  practically  no  question 
but  that  the  defendant  below  was  liable  If 
the  absence  of  the  screen  or  shield  was  due 
to  its  negligence,  and,  conversely,  no  question 
but  that  it  was  not  otherwise  liable. 

I  agree  with  the  opinion  of  the  court  that 
there  is  no  reversible  error,  although  techni- 
cal error  against  the  defendant  below,  In  the 
instruction  without  any  qualification  that  it 
was  the  defendant's  duty  to  furnish  the 
plaintiff  a  safe  place  In  which  and  safe  ap- 
pliances with  which  to  work,  as  reasonable 
care  to  do  so  is  all  that  the  law  requires. 

And,  In  view  of  the  Issue  of  fact  as  stated 
above,  I  also  agree  with  the  opinion  of  the 
court  that,  although  there  Is  error  against 
the  defendant  below,  there  is  no  reversible 
error  in  that  portion  of  the  following  Instmc- 
tion  which  I  Italicize: 

"The  railway  company  Is  not  an  insurer  of 
the  employes  against  accidents,  and  its  duty  i$ 
completed  if  it  exercised  a  high  degrM  of  cart 
in  fumttkimff  appUanoea  toMek  are  reaaouablif 
•afe." 

Ordinaz?  care,  and  not  a  "high  degree  of 
case,**  was  the  measure  of  the  duty  of  the 
defendant  below ;  but  the  court  elsewhere  re- 
peatedly Instructed  the  Jury  to  the  effect 
that  ordinary  care  was  all  that  was  required 
of  tt;  and,  as  the  actual  Issue  seems  to  have 
been  merely  whether  It  did  or  did  not  furnish 
the  screen  or  shield,  It  Is  not  perceived  how 
any  question  ot  the  degree  of  care  required 
ot  the  defendant  below  was  involved  or  could 
tie  said  to  have  probably  resulted  In  a  mis- 
carriage of  Justice- 
Further,  there  Is  but  one  degree  of  care  re- 
quired uuder  any  single  glvoi  state  of  facts 
or  circumstances,  that  Is,  the  care  of  a  rea- 
sonably prudent  and  careful  man  In  that 


particular  situation,  although  three  different 
degrees  of  care  (section  2S88.  Stat.  1880; 
section  2018,  Bev.  L.  1910)  are  required  un- 
der different  states  of  facta  and  circum- 
stances (City  ot  Shawnee  v.  Cheek,  41  Okl, 
243-244,  137  Pac  731,  61  U  R.  A.  [N.  S.]  ©TA 
and  2  Modem  American  Law,  16d,  167) ;  and, 
as  the  Jurr  have  only  one  state  of  facts  or 
circumstances  to  consider  in  applying  the 
law,  It  seems  of  little  practical  Importance 
In  such  cases  as  this  whether  the  degree  of 
care  be  referred  to  as  high  or  ordinary. 

I  am  wholly  unable  to  understand  or  agree 
with  the  view  of  the  court  that  these  non- 
reversible errors  In  the  instmctlons  are  so 
augmented  by  the  subsequent  error  of  the 
court  in  declining  to  properly  weigh  the  evi< 
dence  and  apply  the  correct  rule  thereto  in 
considering  the  motion  for  a  new  trial  as  to 
become  reversible,  or  that  the  error  in  declin- 
ing to  properly  weigh  the  evidence  and  apply 
the  corrert  rule  thereto  Is  augumented  by 
such  nonreversible  errors  In  the  instructions, 
or  that  any  combination  of  the  errors  in  the 
instructions  with  the  error  in  dedinlng  to 
weigh  the  evidence  can  affect  the  question  as 
to  whether  this  case  should  be  reversed,  as 
the  question  as  to  whether  the  jury  probably 
orred  as  the  result  ot  errors  in  the  1ns trac- 
tions and  the  question  as  to  whrther  the 
Judge  subsequently  erred  In  a  dlffermt  re- 
spect In  overruling  the  motion  for  a  new 
trial  are  so  foreign  to  each  other  as  to  for- 
bid their  assodatlon  for  any  such  purpose. 

As  I  have  already  stated,  this  case  should 
only  be  remanded  with  Instructions  to  again 
pass  on  that  motion.  If  be  can  do  so  fairly, 
and  in  doing  so  to  weigh  the  evidence  and. 
thereupon  to  determine  whether  the  verdict 
Is  palpably  against  the  weight  of  the  same, 
In  accord  with  the  views  expressed  In  this 
opinion ;  and,  if  (because  of  a  change  In  the 
person  of  the  trial  judge  or  his  Inability  to 
remember  the  evidence  and  Its  effect  upon 
his  mind  at  the  time  of  the  trial,  or  because 
of  any  other  sufficient  reason)  he  is  unable 
to  fairly  weigh  the  evidence  for  the  purpose 
stated,  he  should  be  lostracted  to  grant  a 
new  trial. 

TUBNER  et  al.  v.  RAMSET  et  al.  (No.  785a) 

(Supreme  Court  of  QUahoma.    Feb.  27,  1817. 
Rehearing  Denied  March  27. 1»17.} 

fSyUabut      the  Court.) 

MUHKIPAL  COBPOUATIORB  «S»46  —  OETTOEBS 
^»100(2)— ChAETBB — IniTIATIVB  PKTITIOIf— 

Composite  PaoFosmoN— Salabt  aho  Tebic 
— Orrr  Oommisbi  ok ek— "Public  Officiai.." 
Two  or  more  congruous  propoHitioos  may  be 
united  as  one  in  an  mitiative  petition  and  in  a 
sabmiasion  thereof  to  an  electorate  so  as  to 
have  one  expression  of  the  voters  determine 
whether  such  composite  proposition,  with  each 
of  its  elemental  propositions,  shall  be  adopted  as 
an  amendment  to  a  city  charter. 

(a)  A  proposition  as,  the  amount  of  salary 
a  aty  commissioner  shall  rec^ve,  another  that 
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meh  Balarj  may  be  IncreaMd  at  dacr«a«6d  at 
any  time  hj  an  amendnwit  of  Bach  (dtaiter,  and 
another  tliat  his  term  of  office  mas  t>e  termi- 
nated at  any  tune,  when  go  united  as  a  single 
composite  Droposttira,  aie  cMgnions,  and,  in 
this  respect,  penniHsibl& 

(b)  Such  composite  proposition,  when  it  bag 
received  the  ratification  of  a  majority  of  the 
voters  and  the  approval  of  the  Governor,  as  re- 
gnired  by  sections  8b  and  4e,  art  18  (WiUiamfl' 
H  329,  S35)  of  the  Oonstitotlon,  is  mbiect  to 
toe  provision  of  section  10,  art  23  (Williams' 
I  859)  of  such  Constitution,  and  cannot  affect 
the  salary  of  any  audi  eommissioner  dating  « 
term  fw  wlUoh  he  was  pnrloiialj  deetad  w  aj^ 
pointed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  fl  128-129;  Officers, 
Cent  Dig.  {  164.] 

Error  from  District  Court,  Comanche 
Oonnty;  Cham  Jones,  Judge. 

Action  by  J.  D.  Ramsey  and  anoUier  against 
W.  D.  Turner  and  others.  Judgment  for 
I^alntlffB,  and  defendants  bring  error.  Be* 
Twsed. 

Whalln  &  Burton,  of  Lawton,  for  plaintiffs 
in  error.  McElhoes,  Ferris  &  BblneCiwtt  of 
Lawt<m,  for  'defradants  In  error. 

THACKER,  J.  This  is  an  agreed  case 
mtailtted  to  the  district  coort  of  Comanche 
county,  Okl^  under  sections  4419-4421,  Stat 
1893  (sections  6303-6305,  B«T.  L.  1910).  by 
J.  D.  Eamsey,  as  plaintiff,  and  W.  D.  Tur- 
ner, eommissioner  of  finance,  Henry  Boyle, 
oomndsatoner  of  public  safety,  and  Dl<^  San- 
ders, commissioner  of  public  property,  of  the 
city  ot  Lawton,  OkU,  as  defendants,  to  wblcH 
Geo^  R.  Boberts  was  allowed  to  becune  a 
party  plaintiff  upon  his  request.  The  case 
was  dedded  in  that  court  on  Korember  1, 
lOlSf  against  deCendantSt  enjoining  eadi 
them,  as  prayed  by  the  plalntttCs.  flmn  recelT- 
Ing  a  salary  of  more  than  flOO  per  montik  as 
such  commlssioaer  under  the  x^iarter  ot  that 
dty.  This  charter  was  In  full  force  and  ef- 
fect at  the  time  of  tlra  eleetlon  of  defoidants, 
on  April  6,  1016,  to  the  respectlTe  offices 
menlioxL^,  and  at  tiie  time  of  their  Installa- 
tion, on  May  8, 1^,  and  then  provided  a  sal- 
ary of  $160.66%  per  mnth  for  eadi  of  them, 
but  purports  to  hSTe  bem  since  amended  by 
the  ratifleatioa  of  a  submitted  proposltton 
by  the  electorate  ot  said  dty  on  April  6, 1916, 
when  defendants  were  elected.  The  d^end- 
ants  were  so  dected  for  a  term  of  tvo  years. 
This  purported  amanrtmffnt;  was  proclaimed 
by  t&e  Ooremor  as  effectlTe  on  Beptembw  2. 
WlXi,  and  provides  In  substance  and  efCect: 
(1)  That  the  compensation  of  each  commis- 
sioner dian  be  $100  per  month;  (2)  that  the 
term  of  office  of  ea<A  ctHnnda^oner  may  be 
terminated  at  any  time  by  amenidment  of  said 
clharter;  and  ^  that  the  ccnnpensatlon  of 
each  commissioner  may  be  increased  or  de- 
creased at  any  time  by  an  amendment  of  said 
charter. 

The  ballot  title  used  In  voting  on  said 
amendment  is  as  follows : 

"Oist  of  the  Proposition.  Proposes  an  amend- 
ment to  be  known  as  section  10  of  tin  dtartw 
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of  the  dty  of  Lawton,  Oklahoma,  Iblng  the  sa^ 
aries  of  the  oommissioners  and  providing  that 
the  term  of  office  of  any  commissioner,  or  of  all 
the  commissioner^  may  be  terminated  at  any 
time,  or  thdr  sauries  Increased  or  decreased 
at  any  time,  by  an  amendment  to  the  charter 
of  the  city  of  Ikwton,  Oklahoma,  and  repealing 
all  the  provisions  of  the  cliarter  in  conflict  here- 
with." 

From  a  Judgment  against  the  defendants 
they  bring  the  case  here  for  re^ew  upon  tba 
following  propositions : 

First.  That  the  purported  amendment  la 
void  because  the  ballot  title  used  embraced 
three  distinct  proposlttons  so  united  as  to 
compel  the  voters  to  vote  for  or  against  all 
of  them  as  a  single  proportion,  and  did  not 
permit  them  to  vote  for  or  against  each  prop- 
osition separately  as  a  distinct  one. 

Second.  That  the  purported  amendment  of 
September  2,  1915,  if  valid,  Is  Inapplicable  to 
and  does  not  affect  the  salaries  of  the  de- 
fendants during  the  term  of  office  to  which 
they  had  been  elected  and  upon  which  they 
had  entered  t>efore  the  amendment  went  into 
effect  because  of  section  10,  art  28  (WUUam^ 
i  869)  of  the  Constitution  of  tU>  state,  whidi 
reeds  as  follows: 

"Except  wherein  otherwise  provided  tn  this 
OMistitution,  in  no  case  sbau  the  salary  or 
emoluments  of  any  public  official  be  changed 
after  hia  election  or  appointment,  or  duringnis 
term  of  office,  unless  by  operation  of  law  en- 
acted prior  to  such  election  or  appointment :  nor 
sfaall  the  term  of  any  public  official  be  extend- 
ed t>eyond  the  period  for  which  he  was  elected 
or  appointed:  Provided,  that  an  officers  within 
this  state  sltall  oontinue  to  perform  the  duties 
of  their  offices  until  their  successors  shall  be 
duly  qualified." 

We  will  discuss  these  propositions  in  the 
order  In  whldi  we  bare  stated  them  above. 
-  It  seems  dear  that,  although  not  expressly 
lahiUted,  two  or  more  incongruous  prop- 
ositions cannot  be  submitted  to  the  voters  of 
a  munldpal  corporation  as  a  single  qoestion, 
BO  as  to  have  one  expression  answer  all  of 
them,  under  our  Constitution  (sections  3a 
and  4^  art.  18.  Williams'  Si  329  and  335)  and 
statutes  (U  1907-08,  pp,  440-444,  and  U  1910, 
pp.  121-126,  sections  8368-3401.  Bev.  L.  1910 
— Losler  T.  Alexander  Drug  Ca.  23  OkL  1, 
99  Pac.  808),  although  there  Is  more  or  leas 
inharmony  In  the  dedded  cases  both  as  to 
what  are  separate  and  distinct  prc^iwaltlons; 
and  when  there  is  such  Incongruity  as  to  rea- 
der tbB  submission  unfair  and  void.  Olty  of 
Leavenworth  v.  Wilson,  69  Kan.  74,  76  Pac. 
400,  2  Ann.  Cas.  807;  Blaine  v.  City  of  Seat- 
tle, 62  Wash.  445,  U4  Paa  164,  Ann.  Caa 
1912Dv  316;  Tdson  v.  Police  Jury  of  St 
Tammany,  119  Id.  215,  43  South.  1011,  12 
Ann.  Cas.  847 ;  Boss  v.  Lipscomb,  83  S.  CL 
136,  65  S.  m.  461, 137  Am.  St  794;  Stem 
V.  aty  of  Fargo,  18  N.  D.  289,  122  K.  W. 
26  L.  B.  A.  (N.  S.)  666 ;  Keith  v.  Lockhart, 
171  N.  a  461,  88  a  B.  640;  Hammond  v. 
Clark,  186  Oa.  313.  71  S.  B.  479,  88  L  &  A. 
(N.  S.)  77;  Bverett  V.  Village  of  Potsdam, 
112  App.  Div.  727,  98  N.  T.  Supp.  963;  State 
ex  Tel.  McClnig  v.  PoweU,  77  Miaa.  MS,  27 
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SonOL  B27.  48  L.  B.  A.  652;  St&te  ex  ML  T. 
Alderson,  49  Mon^.  887,  142  Paa  210,  Ann. 
Oas.  1916B,  39. 

Any  combination  of  cognate  propositions, 
espedally  when  united  because  of  physical 
conditions  or  ecmotnlc  or  other  proper  con- 
siderations, may  be  viewed  as  a  single 
proposition;  and  it  seems  that  a  pro[>osltion 
may,  without  inTalldatlng  an  election  there- 
on, contain  any  number  of  elemental  proposi- 
tions and  call  for  a  single  expression  of  the 
voters  as  to  all  of  them,  so  long  as  these  com- 
ponent propositions  are  congruous  and  fair 
to  the  electorate  in  such  combination.  To  pre- 
vent the  perversion  and  abuse  of  the  power 
of  the  initiativet  petitioning  looponnitB 
shonld  not  be  allowed  to  combine,  as  one, 
-two  or  more  Incmgnioaa  propositions  when 
-fairness  would  require  a  separate  sobmls- 
sion  of  the  same;  bat  to  avoid  impairing  this 
power,  the  petlti<xiliig  proponents  shonld  be 
allowed  ample  latitude  in  oombiaing  Into  a 
iingle  cunposite  proposition  all  cognate  ete- 
ments  reasonably  deemed  essential  or  prop- 
er to  be  so  united. 

The  relation  between  the  term  of  office,  the 
copipepsatlon  for  services  ther^.  and  the 
power  to  terminate  the  term  and  diange  the 
cfKDpensation  at  any  tlm^  as  elements  of  a 
proposition  designed  to  secure  efficient  offi- 
cial services  at  fislr  compensation,  seons  ob- 
viously such  as  to  permit  a  submission  of 
tbe  whole  as  a  sin^e  composite  proportion 
■requiring  of  tbe  votu:  a  single  response  of 
yes  <fr  no.  This  oomUnation  of  elem«ital 
proposittons  into  a  tdngle  c<HnpoBite  prop- 
osUKm  requiring  a  yes  or  no  vote  does  net 
tender  the  purported  amaidm«it  void,  al- 
tbon^  It  aroears  that  the  provision  <^  f  100 
per  month  as  compensation  and  the  provision 
that  the  compensation  of  any  commissioner 
may  be  decreased  or  increased  at  any  time 
by  an  amendment  of  said  charts  is  subject 
to  section  10.  art  23  (Williams'  |  359),  of  our 
state  Oonstltntion  her^nbefore  quoted. 

In  Blade's  Law  Dictionary  the  word  "pub- 
He"  Is  defined  as  "pertaining  to  a  state,  na^ 
f ion,  or  whole  community** ;  and  we  think  It 
cleaf  that  this  word  as  used  in  the  term  "any 
public  (^dal"  In  this  section  of  our  Consti- 
tution refers  and  pertains  to  cities,  as  w^ 
as  to  the  state  and  the  counties  and  districts 
into  which  the  state  is  subdivided,  as  no  suf- 
■flclent  reascHi  can  be  found  for  so  limiting 
Its  appllcaMUty  as  to  exclude  cities.  The 
foUowii^  authorities  In  one  way  or  another 
support,  our  views  that  the  defendants  are 
public  offldals  within  the  meaning  of  this 
section  of  our  Constitution:  Attorney  Gen- 
eral V.  TlUlnghast,  203  Masa  538,  89  N.  B. 
1068, 17  Ann.  Cas.  4^  .;  Monette  v.  State  and 
Thompson  v.  Same,  91  Miss.  662,  .44-  South. 
989,  124  Am.  St  Bep.  715;  Patton  v.  Board 
of  Health  of  City  and  County  of  San  Fran- 
cisco, 127  CaL  388,  59  Pac  702,  78  Am.  St. 
Rep.  06;  lizano  v.  City  of  Pass  (Sirlstlan.  96 


MltB.  640,  59  South.  981; '  Bsi^ers*  Surety 
Oo.  V.  City  of  Newport  182  Ky.  478,  172  S. 
W.  940 ;  People  V.  Jaehne,  103  N.  T.  182,  8  N. 
B.  874;  Michael  V.  State.  163  Ala.  425,  60 
South-  929;  Schmltt  v.  Dot^.  145  Ky. 
240,  140  S.  W.  19r,  36  L  B.  A.  (N.  881, 
Ann.  Caa.  1913B,  1078. 

Since  the  defradants  are  "public  offldals" 
within  the  meaning  of  this  section  of  our 
CMistltutlon,  the  salaries  fixed  for  them  by 
the  diarter  In  fwce  when  they  w^  elected  to 
office  m  AprB  6,  1915,  cannot  be  duinged 
during  tbe  term  fOr  which  tliey  woe  tiien 
^ected;  and  tbe  jodgmrat  oC  the  trial  coort 
is  reveraed. 


FIBST  NAT.  BANE  OF  CLBVSStAKD  v. 

OOATES.    (No.  6826,) 
(S^^erae  Court  of  Oklahoma.    Fab.  8,  1016.) 

(8ifUabu9  by  Os  Court) 

APPKAI.  and  EBBOB  *=»1010(1)— FBAtrOTTLBITT 
GONVETARCES  «=962(1>— VSNDOB  ANO  PUK- 
CHASKB  «=F>213(2)  —  HOMMOaU}  —  GOHVXT- 

ANCE— Attachuekt— Bbview. 
upon  a  motion  to  dissolve  an  attachment 
levied  on  lands,  there  was  evidence  tending  to 
show  that  the  defendant  and  his  Camlly  had 
temporarily  removed  there&om  and  rented  the 
same  with  the  intention  of  retuminy  Uiereto  as 
their  home:  that  before  levy  of  the  order  of  at- 
tachment, defendant  and  his  wife  had  conveyed 
the  lands  to  an  infant  daughter.  Heid,  first, 
that  the  defendant  could  convey  his  homestead 
to  Ids  daughter  free  from  any  claims  of  his  gen- 
eral creditors;  second,  that  such  conveyance 
having  been  made  before  a  levy  of  the  order  of 
attachment,  such  lands  oonld  not  be  rightfully 
levied  upon  aa  tbe  property  of  defesdant:  third, 
that  there  being  evidence  to  support  the  findings 
of  the  trial  coart,  an  order  of  such  court,  dis- 
solving tbe  attachment  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  js  3979-3981:  Fraudulent 
Conveyancea,  Cent.  Dig.  S|  118,  122-124  J  Ven- 
dor and  Purchaser,  Cent  IMg.  t  440;  Attach- 
ment Cent  Dig.  f  IM.] 

Gommlssioners'  Opinion,  Division  So.  1. 
Error  from  District  Court,  Pawnee  County. 

Action  by  the  First  National  Bank  of  Cleve- 
land against  J.  B.  Coates.  From  an  order 
dissolving  an  attadunent  issued  and  levied  In 
said  action  plaintiff  brings  error.  Affirmed. 

Former  opinion  (161  Pac.  1095)  withdrawn. 

Goodwin  &  Smith,  of  Cleveland,  for  plain- 
tiff In  error.  McNeUl  &  McN^  of  Pawnee, 
for  defendant  In  error. 

BUMHONS,  C.  This  action  was  commenc- 
ed by  the  plaintiff  in  error,  hereinafter  styled 
the  plaintiff,  against  the  defendant  in  error, 
hereinafter  styled  the  defendant  to  recover 
upon  certain  promissory  notes,  on  February 
14, 1913.  An  order  of  attachment  was  Issued 
in  said  cause,  and  levied,  on  February  24, 
1913,  upon  certain  lands  in  Pawnee  county  as 
the  property  of  the  defendant  Proceedings 
were  talien  by  the  plaintiff  to  procure  service 
on  the  defendant  by  publication,  and  there- 
after the  defendant  appeared  and  moved  to 
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dlBBolTe  flw  attacihiiiient.  This  moUim.  was 
heard  hy  the  court  npini  affidavits  and  oral 
teatlmfmy.  The  court  ordered-  a  dissolution 
of  the  attaiannent,  to  whldi  plaintiff  excepted 
and  appeals  to  this  court  to  reverse  such 
order.  It  seons  that  tm  some  years  defend- 
ant and  Us  family  had  been  residing  upon 
the  lands  attached,  and  oceapjloff  them  as 
their  homestead;  that  some  time  prior  to 
the  commencement  of  this  action  the  defend- 
ant sold  at  public  auctl<m  a  part  of  his  pep- 
sooal  pnH>erty,  and  shipped  the  rest  of  his 
diattels,  except  some  taousAold  goods  whldi 
were  left  upon  the  lands  attadied,  to  Iowa, 
the  defendant  accompanying  them ;  that  later 
be  w«ttt  from  Iowa,  with  sudi  diatt^,  to 
Ft  Saskatdiewan,  Canada,  and  thwe  rented 
a  tarm ;  the  wifb  of  defendant  ronalned  up- 
on the  lands  attached  some  time  after  her 
huAand  left,  and  then  rented  sndi  lands  fbr 
a  year,  and  with  the  ftimlly  Joined  the  defend- 
ant in  Canada.  BoUi  the  defendant  and  bis 
wife  testified  that  the  going  to  Canada  and 
the  renting  of  the  lands  attached  was  only 
temporary,  and  that  they  nev^  Intended  to 
permanently  remove  from  thdr  homestead, 
bnt  Intended  to  return  thereto ;  and  that  the 
occasion  for  the  defendants  leaving  the  home- 
stead and  going  to  Canada  was  the  fact  that 
Crop  conditions  In  Pawnee  county  had  been 
very  poor,  that  defendant  was  heavily  In- 
debted, and  that  he  hoped  to  sell  his  stock 
to  better  advantage  In  Canada  than  he  conld 
In  Oklahoma,  and  hoped  to  be  able  to  earn 
more  money  dnring  his  at^ence  than  he  could 
In  Oklahoma.  This  testimony  was  rebutted 
by  plaintiff  by  evidence  of  statements  made 
by  the  defendant  showing  an  Intention  to 
permanently  leave  Oklahoma,  and  to  perma- 
nently establi^  himself  in  Canada.  On  Yeh- 
rnary  8,  1913,  before  the  levying  of  the  at^ 
taduneut  in  this  cause,  the  defendant,  Joined 
by  his  wife,  conveyed  the  lands  In  contro- 
versy to  Clarrie  Mazlne  Coates,  who  was  the 
youngest  child  of  the  dtfendant.  and  at  the 
time  of  such  conveyance  was  four  years  old ; 
that  such  deed  was  not  filed  for  record  until 
after  the  commencement  of  this  action  and 
the  levying  of  said  attachment  Some  months 
afterwards  an  attemfit  was  made  by  the  de- 
fendant to  have  Clarrie  Maxlne  reconvey 
this  land  to  him,  the  evidence  disclosing  that, 
upon  the  advice  of  a  barrister  In  Canada, 
Glanle  Haxlne's  name  was  signed  to  a  deed 
Iqr  an  older  sister.  This  deed  Is  so  palpably 
a  nullity  that  , It  Is  noC.  considered  by  coun- 
sel for  pitdntiff,  nbr  need  we  consider  it 

The  sole  question  presented  by  the  record 
and  the  briefs  of  plidntiff  and  defendant  In 
this  case  Is  whether  or  not  ttie  deftndant,  by 
going  to  Canada  witii  his  family  and  renting 
a  farm  there,  became  a  ncmresldent  wittiln 
the  meaning  of  our  homestead  eranpUon 
laws.  It  Is  admitted  by  plaintiff  that  de- 
fendant did  not  abandon  his  bomestead  hy 
going  to-  Canada  with  bis  family  with  the 
ftateiltlon  <tf  sQbseaiKiitly  ratumiBg  and  oo- 


cnpytng  the  homestead.   But  it  Is  urged 
plalntlfl  that  he  thereby  became  a  nonresi- 
dent; and  It  Is  provided'  1^  section  8344,  B. 
1010: 

"The  exeantiffli  herehi  provided  tci  must  not 
be  constroed  to  apply  to  the  following  per- 
sons, namely: 

"iSrst.  To  a  nonresident 

"Second.  To  a  debtor  wbo  is  Id  the  act  of  re- 
moviag  his  family  from  the  state;  or, 

"Third.  Who  has  absconded,  taking  with  Mm 
his  famfly." 

It  is  therefore  urged  by  plaintiff  that  de- 
fendant became  a  nonresident  and  was  not 
entitled  to  claim  the  benefit  of  the  homestead 
exemption.  We  do  not  think  that  it  is  neces- 
sary for  us  to  determine  this  question.  The 
act  of  defendant  in  conveying  the  homestead 
to  his  daughter  constituted  an  abandonmeit 
of  bis  homestead  rights  therein.  So  the 
question  of  his  being  precluded  from  assert- 
ing the  homestead  exemption  because  of  his 
nonresldence  becomes  utterly  immaterial. 

The  motion  to  dissolve  the  attachment  does 
not  set  up  as  ground  therefor  that  the 
title  to  the  homestead  was  in  the  daughter, 
Clarrie  Maxine,  but  the  deed,  showing  such 
conveyance  to  her,  was  offered  in  evidence 
by  attorneys  for  the  attaching  creditors  at 
the  bearing,  and  the  defendant  was  examin- 
ed as  to  the  making  of  such  deed,  both  upon 
direct  examination  and  cross-examination, 
without  objection,  so  that  the  fact  of  such 
conveyance  is  properly  a  part  of  the  record. 
It,  therefore,  appears  that  at  the  time  the 
attachment  herein  was  levied,  the  property 
attached  bad  ceased  to  be  the  property  of 
the  defendant,  and  an  attachment  could  not 
be  rightfully  levied  upon  it  As  we  under- 
stand the  argument  of  the  plaintiff,  it  Is 
admitted  that  there  was  evidence  tending  to 
show  that  defendant  had  not  abandoned  his 
homestead,  but  it  is  contended  that,  becom- ' 
lug  a  non2«sident  he  could  not  set  up  any 
claim  thereto..  We  confess  we  are  unable  to 
reconcile  this  admission  and  this  contention ; 
but,  however  that  may  be,  it  has  been  held 
by  this  court  that  a  removal  from  the  etato 
with  an  intent  at  the  time  of  removing  to  re- 
turn to  the  homestead  does  not  constitute  an 
abandonment  thereof.  Carter  v.  PldLett  S8 
OkL  144,  at  page  146,  134  Pac.  440;  McCam- 
mon  V.  Jenkins,  44  OkL  612,  at  page  616, 146 
Pac.  1163.  If  the  homestead  had  not  been 
abandoned  the  defendant  was  free  to  dispose 
of  U  as  he  might  wish,  and  his  credltom  can- 
not complain  of  his  aditm  In  conveylog  the 
homestead  to  his  dmv^ter,  wliatafer  the 
consideration  for  such  conveyance  or  what- 
ever his  motive  fbr  "i*irfag  it  may  have  bean: 
Kerrihaw  v.  Willey,  22  Okl.  677,  9S  Pac.  906; 
J.  I.  Case  Threddng  BfoChlne  Ga  v.  Walttm 
Trust  Ca,  89  OU.  748,  136  Pac.  780;  Sobtt- 
Baldwin  Co.  v.  UcAdams,  43  OkL  161,  141 
Pac  770;  GUbreatb  t.  Smith,  160  Pac  719; 
Lnnn  t.  KeUlson,  lts&  Pac.  IX^  not  yet  of* 
fidally  reported. 

We  therefore  ccmeltidfi  that  the  court  Iw 
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low  commlttea  no  error  In  tUaBolrlng  fhls  at> 
tactament,  and  Its  Judgment  ebonld  be  af- 
firmed. 

FEB  OUBIAU.   Adopted  In  wbole. 


ISBEIX  et  at  t.  WALTON  TBUST  00. 

(No.  7898.) 

(Supreme  Court  oC  Oklahoma.  March  18, 1&17.) 

(BytUbut  l9  Aa  OohpU 

1.  ItefDxs  T.'jQ  OoeiB  AHD  IimBcsT— PxJini 
or  Trndeb. 

Where  a  promissoiy  note  la  made  payable 
at  a  osrtain  place,  the  maker,  in  order  to  avoid 
coBta  and  intwest  after  matarit?,  must  deposit 
or  tender  the  value  of  the  note  at  that  place,  al- 
thooi^  the  note  ia  not  ther& 

[Ed.  Note.— For  other  cftMS,  tea  Tender,  Gent 
Dig.  SS  31. 12-1 

2.  Tkndeb  «=>14(1)— Ooitditiokb. 

A  tender  must  not  be  coupled  with  any  other 
conditions  than  those  which  it  is  clearly  the 
duty  of  the  mortgagee  to  fulfill  on  rec^ving  pny- 
cent  or  satisfaction. 

[ICd.  Note.— For  other  casea,  see  Tender,  Oeut 
Dig.  H  88.  87.] 

3.  Tkndeb  «=>14(1)  —  Sufitgibnot  —  Cokdi- 

TIONS. 

In  tbia  case,  the  note  hetng  payable  at  a 
certain  place,  leaving  luiBcient  money  to  pay 
the  same  in  a  bank  at  another  place,  to  be  turn- 
ed over  to  the  payee  upon  the  performance  by 
It  of  certain  conditions,  some  or  which  it  was 
not  its  duty  to  fulfill  on  receiving  paynwnt,  waa 
not  sufficient  to  oonatitate  a  tender. 
[Bd.  Note.— E>or  other  eaaea,  eee  Toider*  Omt 

Error  from  District  Ooxirt,  Oralg  County: 
Pngbaa  8.  Davis,  judge. 

Aetkm  by  tbe  Walton  Tmst  Compote,  a 
corpwathm,  against  Thmnas  J.  Isbtil  and 
others.  Jadgment  for  plaintiff,  and  deted- 
ants  bring  error.  Afibmed. 

Seymour  Riddle  and  A.  D.  Bennett,  both 
of  Vlnlta,  and  0.  B.  Mitchell,  of  Oswego, 
Kan.,  for  plalntlfte  in  error.  J.  B.  Furry  and 
B.  C.  Mottw,  both  of  Muskogee,  for  defendant 
In  error. 

KANE,  J.  This  waa  an  action  oi>on  a 
promissory  note  and  to  foreclose  a  real  estate 
mortgage  given  to  secure  the  payment  there- 
of, commenced  by  the  defendant  In  error, 
plaintiff  below,  against  the  plaintiffs  In  error, 
defradanta  below. 

There  was  no  dispute  as  to  tiie  validity  of 
the  note  or  mortgage,  or  that  the  plaintiff 
was  ^titled  to  recover  the  amount  of  the 
note  with  interest  Oiereon,  according  to  its 
terms,  up  to  its  due  date,  but  defendant  Funk, 
who  purchased  ttie  land  after  the  note  and 
mortgage  were  executed,  contenda  tliat  before 
the  note  became  due  he  made  a  tender  of  the 
full  amount  due  thereon  to  the  Walton  Tmst 
Company,  which,  at  that  time,  was  tbe  agent 
of  the  owner  and  holder  of  the  note.  tTpon 
trial  there  waa  Judgm^it  for  the  plaintiff 
for  the  full  face  of  the  note,  intruding  inter- 


Mt  and  an  atbHrn^^i  fee,  to  reverse  irtddi 
this  proceeding  in  error  was  commenced, 

Ite  note,  which  matured  on  the  18th  day 
of  January,  181S,  by  Its  teoiDS  ms  payable  at 
the  office  of  the  Walton  Trust  Oompany  at 
Butler,  Ho.,  vhere  Mr.  Fnnk  had  prevtonsly 
paid  tbB  somlannually  acendng  interest  cou- 
pons to  the  Walton  Tmat  Company,  as  agent 
forOelMMerof  thenote.  On  tib«  9th  day  <tf 
January,  ISIB,  Mr.  Funk  wrote  tin  Walton 
Trust  Oompany  that: 

"Hm  money  to  pay  the  labeU  note  la  in  tbe 
Blnejacket  State  Bank  f<Mr  you  wh«i  you  send 
me  the  release  and  all  other  itapcrs  pertaining 
to  that  loan  and  the  papers  that  F.  M.  Gwinnup 
took  and  refused  to  give  to  me,  after  they  had 
been  got  especially  for  me  to  straighten  ap  the 
title  to  tbe  land  I  bought  at  Emily  J.  Burma.** 

To  this  letter  tbe  Walton  Tmat  Company 

replied  as  follows: 

"Answering  your  letter  of  Jan.  9Qi,  beg  to 
advise  that  your  notes  and  mortgages  are  pay- 
able at  this  <MEGce  and  we  do  not  send  Uiem  out 
for  collection.  Upon  receipt  of  the  money  we 
will  send  it  to  the  bolder  of  the  note  and  as  soon 
as  we  receive  the  note  we  will  iaana  a  release 
of  tbe  mortgages  and  send  you  all  cancelled  pa- 
pers pertaining  to  the  loan.** 

Several  other  letters  of  this  import  passed 
between  the  Walton  Tmst  Company  and  Mr. 
Funk,  the  outcome  being  that  each  party 
steadfastly  stood  upon  what  he  considered 
his  rights  iu  the  premises,  until  after  the 
due  date  of  the  note,  when,  matters  remain- 
ing as  above  indicated,  the  Walton  Trust 
Company  took  a  reassignment  of  tbe  note, 
and  commenced  this  actltm  with  the  result 
above  stated. 

[1-3]  It  is  apparent  from  the  foregoing 
brief  statement  that  the  only  question  In- 
volved herein  la  whether  Mr.  Funk  made  a 
stiffldent  tender  to  avoid  the  payment  of  in- 
terest after  the  due  date  of  the  note  and  tbe 
payment  of  costs  and  an  attorney's  fee  wbidi, 
by  the  terma  of  the  mortage,  was  to  be  paid 
by  tiie  mortgagor  in  the  event  it  became  neo> 
easaiy  to  foreclose  the  same  by  suit.  The 
court  bdov  held  that  he  did  not,  and,  In  oar 
Judgment,  fiiere  can  be  no  doabt  as  to  the 
correctness  of  this  conclusion.  The  role  Is 
that,  whore  a  promissory  note  is  made  pay- 
able at  a  certain  places  the  makw,  in  order 
to  avoid  costs  and  Interest  after  maturity, 
must  d^toslt  or  tender  the  value  of  the  note 
at  that  plac^  although  the  note  Is  not  there. 
McCauley  v.  Leavltt,  10  Utah,  91,  37  Pac.  161 
It  Is  trae  that  this  court  has  held  (Enid  Coo- 
servatlve  Inv.  Co.  v.  Porter  et  aL,  45  OkL 
406,  146  Paa  805)  that  a  party  making  a 
t^der  may  require  proof  of  the  authority  of 
an  agent  to  collect  the  debt,  and  demand  the 
production  and  surrender  qf  the  note  and 
mortgage  and  a  release,  cancellation,  or  entry 
of  satisfaction  of,  the  mortgage ;  bat  It  also 
held  that  the  tender  must  not  be  coupled  with 
any  other  condltlona  than  thofie  which  It  Is 
clearly  the  dul^  of  the  mortgagee  to  fuLQU 
on  rec^vlng  payment  or  satisfaction.  In  this 
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ease,  ax  we  have  Been,  the  note  by  Ite  t^ms 
was  payable  at  the  office  of  tbe  Walton  Trust 
Oompany  at  Butler,  Mo.  As  by  Its  terms  the 
note  was  payable  at  a  certain  place,  the  tm- 
deir,  In  order  to  be  effectlTe,  must  be  at  that 
plue,  and  mertiy  leaving  the  money  In  the 
Blnejacket  State  Bank,  to  be  turned  over  to 
the  payee  npon  the  perf fffmanoe  by  It  of  cer- 
tain conditions,  some  of  which,  at  least,  It 
was  not  its  dnty  to  tulflU  on  receiving  pay- 
ment, did  not  meet  the  reqnlrements  of  the 
law  goTeroing  tender. 

For  the  reasons  stated,  the  Judgment  of  the 
eooit  below  Is  afflrmed.  AU  the  Justices  con- 
enr. 


WBAXQBBLT,  County  Treasurer,  T.  SAW- 
XSB.   (No.  6680.) 

<8npreme  Court  of  Oklahoma.  Miardi  6,  ISIT.) 

^IByHodM  t»  <W  Oomrt.) 

1.  Taxation  ^»827— Pboceedxhos  to  Assbss 

"flTAIUTB. 

Under  chapter  152,  Sess.  laws  19U.  p.  331, 
proceedings  to  assess  proper^  for  taxation  may 
be  initiated  in  three  ways:  (1)  The  owaer  may 
give  to  the  aeseBsor  a  list  of  his  taxable  proiv 
arty;  in  case  any  property  is  for  any  cause 
omitteOt  the  assessor  may  make  out  and  return 
a  lirt  of  such  omitted  property;  and  (3)  the 
board  of  equalisation  at  its  regular  meeting  may 
add  any  <Httitted  property  to  the  assessment  roll 
|w  givliig  five  days'  notice  thereof  in  writing  to 
the  owner  or  bis  agent  to  app«ir  at  a  time  and 
place  fixed  In  sodi  notice  and  show  cause  why 
BDch  omitted  fffoper^  should  not  be  added. 

[Bd.  IVote.— For  other  cases,  see  Taxation, 
Gent.  XHg;  f  BOa] 

2.  PUADINQ  «=»34{1)— OOWBTBUOTIOIT— STAT- 

xm. 

Under  the  statutes  <rf  this  state  (section 
4766,  Rev.  Laws  1910)  the  actual  allegati4Mis 
and  averments  of  all  pleadingg  must  be  so  con- 
strued that  substantial  justice  may  be  done  be- 
tween the  partisB^  bat  this  does  not  xequire 
that  essential  averments  lacking  in  a  pleadlDg 
shall  be  construed  into  it  or  that  a  necessary 
averment  be  supplied  by  inferences  drawn  from 
other  foots  kOegtA  unless  such  averment  must 
lofficsUy  and  necessarily  be  infaned  therefrom. 

[JDA.  Note^Fw  othw  casai,  see  Fleadlnc, 
Cent  Dig.  H  66k  67,  7U 

8.  Taxation   «=>4S8  —  Assbsshznt  and 

Bqvaxjzatiok—Apfkau 
Whenever  the  statutes  of  a  state  provide  a 
mode  by  wtiich  appeals  may  be  taken  from  the 
assessment  or  equalization  of  property,  that  rem- 
edy is  exduslTe,  and  equitaue  remedies  cannot 
be  resorted  to. 

[Bd.  Note.— For  other  cases,  see  l^antioo. 
Gent.  Dig.  %  809.] 

Strror  from  Superior  Oonrt,  Oarlteia  Ooun- 
17;  Dan  Hnett,  Judge. 

Action  by  Hamlin  W.  Saw;^  against  S. 
B.  Weatherly,  Treasnrer  and  ex  offldo  Tax 
Collector  «f  Oarfidd  Gennty,  Old.  Judg- 
ment tor  plalntUT  on  overniling  demurrer, 
and  defendant  brings  error.  Judgm^t  over^ 
mllng  demurrer  set  aside,  and  cause  reversed 
and  remanded,  and  ttormer  oplidon  -  wlQi^ 
drawn. 


W.  W.  Sntt<m,  Co.  Atty.,  and  H.  Blaadel, 
Asst.  Co.  Atty.,  both  of  Enid,  for  plaintiff  In 
error.  John  F.  Cnrran,  ot  flhild,  for  defend- 
ant in  error. 

HAROT.  J.  Defendant  In  emr,  wha  wm 
be  referred  to  as  plaintiff,  oonmmoed  this 
action  In  the  superior  court  of  Garfield  oonn- 
ty  to  enjoin  the  ctdlectlon  chC  oertaln  tazaa 
against  bis  property  situated  In  that  county. 
Demurrer  to  the  petition  was  overruled,  and 
plalntur  in  error,  who  will  be  r^erred  to  as 
defendant,  electing  to  stand  iQion  said  de- 
mnrrer,  Judgmott  was  roidOTed  perpetually 
enjoining  said  taxes,  and  defendant  brings 
the  case  here. 

The  petltiMi  in  ^Bect  allesea  Oat  plaintiff 
did  not  list  his  pxom^  with  tbe  asaeaaor 
nor  give  to  said  assessor  a  list  thereof  nw 
place  any  valuation  thereon,  that  no  demand 
was  made  upon  Mm  by  tbe  assessor  or  any 
person  authorized  so  to  do  for  such  list,  and 
that  no  list  was  made  by  fta  assessor  or  bis 
deputy  or  any  person  authorised  to  make  Qie 
same,  but  that  a  list  was  in  fact  made  and 
tiled  by  some  person  who  was  witboiit  an- 
thorlty  so  to  do,  and  that  the  county  board 
of  eQoalisaflon,  without  knewledge  or 
consent  of  plaintiff,  placed  said  proputy  np- 
on the  assessment  roll  at  a  vslnatlon  differ- 
ent ttem  that  shown  in  the  lists  whldi  had 
been  returned  to  said  boanl  of  eonalisation, 
and  that  plalntUTa  property  was  placed  op- 
on  the  tax  rolls  by  some  person  unknown  to 
him,  bnt  wttboot  authority  of  law  and  with- 
ont  his  knoitdedge  or  consent  and  without 
notice  of  any  kind  to  Um,  at  a  valuation  dif- 
ferent from  that  fixed  by  the  county  board 
of  equalization,  and  that  tbe  vabie  placed 
thereon  as  shown  by  the  tax  rolls  was  more 
than  the  fiilr  cash  value  of  said  property  and 
was  greater  than  the  values  placed  upon 
pr(%>erty  of  a  like  diameter  similarly  sit- 
uated. 

[1]  Defendant  Inslses  that  plaintiff  has  a 
plain  and  adequate  remedy  at  law,  and  that 
the  court  had  no  jnrlsdicUon  of  the  sut^ect 
of  the  action,  and  that  the  ammded  petition 
did  not  state  tueta  sufficient  to  constitute  a 
cause  of  action.  In  support  of  this  position 
he  points  to  chapter  162,  Sess.  Laws  1911, 
p.  331,  creating  the  cSlce  of  county  assessor, 
and  prescribing  his  duties,  and  cr«ttlng  the 
county  board  of  equalization,  definli^  its 
powers,  and  presczlUng  its  duties.  By  sec- 
Oxm  6  of  said  du^^ter  It  Is  made  the  duty  of 
the  county  assessor,  commaudng  on  the  16th 
day  of  January  of  each  year,  to  take  a  list  of 
the  taxable  property  of  his  county  and  as- 
sess the  valuation  thereof  by  calling  npon 
each  person,  firm  or  corporation  or  agent  of 
such  at  his  or  their  place  of  residence  or 
business  and  listing  the  property  rendered 
by  law  In  his  or  their  names.  Section  7 
requires  the  assessor  to  keep  his  office  at  the 
county  seat  during  the  period  and  to  remain 
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at  the  county  seat  at  least  15  days  before 
closing  his  books,  during  which  time  any 
person  who  was  failed  to  render  his  property 
shall  have  opportunity  to  do  so,  and  declares 
that  certain  IrregularltleB  shall  not  rrader 
the  assessment  list  Invalid.  By  section  8  It 
Is  made  the  doty  of  the  assessor,  la  case  of 
failure  to  obtain  a  statement  of  property  for 
any  cause,  to  ascertain  the  amount  and  value 
thereof  and  assess  the  same  at  a  fair  cash 
value,  and  section  9  requires  all  lists  pre- 
pared as  above  to  be  delivered  to  the  county 
board  of  eqnaliiatlon  on  the  first  Monday  In 
June  for  the  pnipose  of  having  them  adjust- 
ed and  eqnalbsed.  Section  10  authorizes  the 
county  commissioners.  In  case  of  neglect  or 
failure  upon  the  part  of  the  assessor,  to  re- 
turn the  assessment  roll  In  the  time  and  man- 
ner prescribed  in  said  chapter,  to  have  the 
same  corrected,  and  the  costs  thereof  deduct- 
ed from  the  compensation  of  the  assessor. 
Section  11  creates  the  county  board  of  equal- 
ization,  composed  of  the  county  commission- 
enr,  of  which  the  county  assessor  shall  be 
secretary,  and  fixes-  the  time  of  meeting  of 
said  board  on  the  first  Monday  of  June,  for 
the  purpose  of  equalizing  taxes  over  the 
county,  and  requires  notice  of  such  meeting 
to  be  given  at  least  10  days  prior  thereto.  In 
some  newspaper  of  general  circulation  in  the 
county.  By  tbls  sectl(m  any  person  who  may 
think  himself  a^rieved  by  the  assessment  of 
his  property  is  given  the  right  to  appear  be- 
fore the  board,  which  Is  authorized  to  hear 
such  complaints  and  decide  the  same  in  a 
summary  manner,  and  to  correct  and  adjust 
the  assessors'  lists  accordingly.  From  the 
action  of  the  board  an  appeal  is  allowed  In 
the  manner  prescribed  by  law  to  the  district 
or  superior  court  of  the  county,  within  M 
days  after  the  adjournment  thereof.  Said 
board  is  authorized  to  raise,  lower,  and  ad- 
just individual  assessments,  to  add  omitted 
property,  and  to  cancel  assessments  of  pn^- 
erty  not  taxable.  When  any  assessment  bas 
been  raised  or  omitted  property  added  to 
the  assessment  rolls,  five  days'  notice  there- 
of In  writing  must  be  given  to  tbe  owner  or 
his  agent,  properly  mailed  to  such  person  at 
his  post  office  address,  to  appear  at  a  time 
and  place  fixed  In  said  notice  and  show  cause 
why  such  assessment  should  not  be  Increased 
or  other  property  added  thereto.  From  the 
foregoing  it  Is  seen  that  proceedings  to  assess 
taxes  against  property  of  an  Individual  may 
be  commenced  or  initiated  In  three  ways: 
(1)  The  owner  may  give  to  the  assessor  a 
list  of  said  property;  (2)  In  case  any  proper- 
ty for  any  cause  is  omitted,  the  assessor  may 
himself  make  out  and  return  said  list;  and 
(3)  the  board  of  equalization  at  its  regular 
meeting,  by  giving  tbe  proper  notice,  may  add 
any  omitted  property  to  such  assessment 
roll,  and  if  the  assessment  be  made  in  any 
one  of  the  three  methods.  Jurisdiction  Is  con- 
ferred upon  the  taxing  officials  and  the  pro- 
cedure thereafter  Is  the  same  In  each  case. 


Plaintltrs  allege  that  said  piroperty  was 
placed  upon  the  assessm^it  rolls  by  the  coun- 
ty board  of  equalization,  without  the  knowl- 
edge or  consent  of  plaiutlfC.  His  consent 
was  not  necessary.  It  was  sufficient  If  be 
had  notice  of  tbe  time  and  place  as  leqnlred 
by  section  11.  and  the  opportunity  to  appear 
and  show  cause  why  such  property  should 
not  be  placed  npon  the  assessment  rolls. 
The  petition  fails  to  allege  that  no  notice 
was  given,  and  that  plalntifF  was  thereby  de- 
prived of  the  right  to  appear  and  show 
cause  why  such  property  should  not  be  plac- 
ed upon  such  rolls,  and.  In  the  absence  of 
such  allegations,  the  petition  Is  fatally  .de- 
fective In  this  partlciilar.  The  mere  allega- 
tion that  said  property  was  placed  thereon 
by  said  -board  without  the  knowledga  or  con- 
sent of  plainticr  is  hot  sufficient. 

[t]  Under  the  statute  (section  4706,  R.  L. 
1010)  the  actual  allegations  and  averments 
of  all  pleadings  must  be  so  construed  that 
substantial  Justice  may  be  done  between  the 
parties,  but  this  does  not  require  that  essen- 
tial averments  lacking  in  a  pleading  shall  be 
construed  into  it,  or  that  a  necessary  aver- 
ment be  supplied  on  inferences  drawn  fron^ 
other  facts  alleged,  unless  such  averments 
must  logically  and  necessarily  be  so  Inferred 
ther^rom.  Kmrnerson  v.  Botkln,  26  OkL 
218,  lOe  Pac.  S31,  29  L.  R.  A.  (N.  S.)  786,  138 
Am.  St.  Rep.  953;  Whltaker  v.  Crowder 
State  Bank.  26  Okl.  786;  UO  Pac.  776  ;  31 
Cyc.  7& 

The  Inference  that,  no  notice  was  given 
does  not  l<^cally  and  necessarily  follow  ttam 
the  allegations  of  the  petition,  and  we  are 
not  required  to  supply  such  averment 

The  allegation  that  the  values  of  plain- 
tiff's property  as  extended  upon  the  tax  rolls 
are  different  from  tbe  values  placed  thereon 
by  tbe  county  board  of  equalization  Is  not 
sufficient  to  entitle  plaintiff  to  equitatde  re- 
lief. iOT  all  we  are  able  to  tell  from  the 
allegations  of  the  petition,  the  values  as 
finally  extended  upon  the  tax  rolls  may  have 
been  the  values  flrod  by  the  state  board  of 
equalization,  and,  in  tiie  absence  of  any  al- 
legation to  the  contrary,  we  are  Justified  Id 
presuming  this  to  be  true.  The  petition  al- 
leges that  plaintiff's  property  was  placed  up- 
on the  tax  rolls  by  some  unknown  persoa 
without  authority  or  law  and  without  said 
property  being  assessed  or  listed  by  plaintiff 
for  taxation,  or  by  any  other  person  author- 
ized so  to  do,  and  without  plaintiff's  knowl- 
edge or  consent,  and  without  notice  to  him. 
These  allegations  merely  mean  that  the  per* 
son  extending  said  property  upon  the  tax 
rolls  was  without  authority  so  to  do  because 
plaintiff  had  not  Usted  his  property  and  no 
demand  was  made  upon  him  by  the  assessor 
for  a  list  thereof,  wUch  proposition  we  have 
already  considered.  Section  12  of  ,  said  chap- 
ter 152  requires  the  assessor,  after  the  sitting 
of  the  board  of  equalization,  to  revise  the 
.iiiiwiHiiin^iil  .nill  .BM  per  .the  order  c£  Ois- 
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board,  aad  to  make  an  abstraot  of. bis  asseas- 
ment  aa  so  revised  and  transmit  the  same  to 
the  state  board  of  eqimllzatlon,  and  after 
receipt  of  the  report  from  the  state  board 
of  equalization  to  revise  his  assessment  lists 
In  acqordapce  therewith.  Section  13  requires 
the  county  excise  board  to  certify  all  levies 
to  the  assessor,  and  upon  receipt  thereof 
directs  him  to  make  out  the  tax  rolls  with 
a  complete  abstract,  showing  the  total  amount 
of  personal,  real,  and  corporatlcm  taxes,  and 
when  complete  to  file  the  same  with  the 
county  treasurer,  and  a  true  and  correct  ab- 
stract of  the  same  wltti  the  county  clerk. 
Plalntjiff  was  not  entitled  to  notice,  nor  was 
bis  knowledge  or  consent  necessary  to  the 
extension  of  the  assessed  valuation  of  said 
property  upon  the  tax  rolls.  Garrlco  v.  Crock* 
er.  38  Oki.  440, 183  Pac.  181.  The  allegation 
that  said  property  was  placed  on  the  tax 
rolls  without  authority  of  law  Is  a  conclusion 
of  the  pleader,  and  Is  not  sufficient.  In  such 
case  it  Is.  necessary  to  show  the  facts  where- 
in the  act  complained  of  Is  Illegal.  PIre  Ex. 
&  Mfg.  Co.  V.  City  of  Perry,  8  Oki.  429,  58 
Pac.  635;  Jones  v.  Cames,  17  Oki.  470,  87 
Pac.  652 ;  WhItaker  v.  Crowder  State  Bank, 
26  Oki.  786,  110  Pac.  778. 

Section  14  of  said  chapter  162,  by  which  the 
board  of  county  commissioners  were  authoris- 
ed to  hear  and  determine  allegations  of  er- 
roneous assessments  or  mistakes  or  differenc- 
es In  the  description  or  value  of  land  or  other 
property  at  any  session  of  said  board  before 
the  taxes  were  paid,  has  been  declared  un- 
constitutional (In  re  Appeal  of  EWikUn 
Hickman,  162  Pat  176,  not  yet  oflJolally  re- 
ported), and  therefore  the  remedy  therein 
provided  Is  not  available  to  the  taxpayer, 
but  the  remaining  prorlslous  of  said  act  are 
still  In  force.  ^  which  a  pla^,  adequate,  and 
speedy  remedy  Is  provided  the  taxpayer  In 
all  matters  relating  to  the  assessment  and 
valuation  of.  his  property  In  an  appeal  from 
the  action  of  the  county  board  of  equalization 
to  the  district  or  superior  court 

[3]  Where  tax  proceedings  are  Initiated  by 
an  assessment  of  the  property  In  one  of  the 
three  methods  hereinbefore  pointed  out,  ju- 
risdiction la  acquired  by  the  taxing  officials 
to  take  all  steps  necessary  to  lery  and  collect 
a  valid  tax  againat  tazaUe  proper^.  An 
appeal  having  been  allowed  from  the  action 
of  the  connty  board  of  eqaaUsatlon  to  the 
nperior  or  district  court  of  the  county 
where  such  action  may  be  reviewed,  the 
remedy  thus  provided  Is  exdoslTe,  and  any 
complaint  tor  Irregularitlea  or  inequalities  In 
the  assessment  or  valuation  oi  his  property 
should  be  urged  in  that  manner.  Williams, 
County  Clerk,  t.  Garfield  Exchange  Bank, 
38  OkL  630,  134  Pac.  863;  Carrioo  et  aL  r. 
Crocker  et  al.,  38  OkL  440,  133  Pac  181; 
Thompson  et  aL  t.  Brady  et  al.,  ^  OkL  807. 
143  Pac.  6;  Board  of  County  Com'ra  v. 
Tlnklepaugh  et  al.,  162  Pac.  lUO. 


The  Judgment  overruling  the  demurrer  Is 
set  aside,  and  the  cause  Is  reversed  and  re- 
manded. The  former  opinion  is  withdrawn. 
AU  the  Justices  concur. 


PEYTON  V.  STATE.   (No.  A-2710.) 
(Criminal  Godrt  of  Appeals  of  Oklahoma. 
March  24, 1017.) 

(Bi/llabu4  by  Me  UourtJ 

CanoNAL  ItAw  «s»1060(l,  6),  1071— Tnog  roa 
Appeal  —  Mbtbou  or  Appeal  —  Jcbisdic- 

TIOW. 

In  mlBdemeanor  cases  the  appeal  most  be 
taken  within  60  days  after  the  Judgment  Is  ren- 
dered, provided,  however,  that  the  trial  conrt 
or  judge  may  for  good  cause  shown  extend  the 
time  in  which  an  appeal  may  be  taken,  not  ex> 
ceedinz  60  days.  In  such  cases  the  appeal  Is 
taken  hy  Qling  In  this  court  a  petition  in  error 
with  case^ade  attached,  or  transcript  of  the 
record,  together  with  proof  of  service  of  notices 
of  appeal  as  reouired  by  statute,  and  when  this 
is  not  done  within  the  time  prescribed  by  Pro- 
cedure Criminal  (section  6001,  Rev.  Laws  1910), 
this  court  does  not  acquire  jurisdiction  at  the 
appeal,  and  sacb  an  appeal  will  be  dismissed. 

P>d.  Note.— Il>>r  other  cases,  see  Criminal 
Taw,  Cent  Dig.  H  2aSLr2imB,  2884.  2806. 
2600,2702.1 

Appeal  from  County  Court,  Delaware  Coun- 
ty ;  H.  L.  MaralialL  Judge. 

U  B.  PeytMi  WM  convlfted  of  maintaining 
and  operating  .a  puUlc  pMd  ball  In  an  in* 
corporated  town  without  first  securing  a  li- 
cense issued  by  the  county  judge,  a  mis- 
demeanor, and  he  appeals.  Appeal  dis- 
missed. 

G.  W.  Goad,  of  Grove,  for  plaintiff  In  error. 
S.  P.  Preellng,  Atty.  (Jen.,  and  B.  McMillan, 
Asst.  Atty.  Oen.,  for  the  State. 

DOYLEl,  P.  J.  L.  B.  Peyton,  plaintiff  In 
error,  was  tried  and  convicted  In  the  county 
court  of  Delaware  coujity  on  an  information 
charging  the  offense  of  maintaining  and  op- 
peratlng  a  public  pool  hall  In  an  Incorporat- 
ed town  without  first  securing  license  Issued 
by  the  county  Judge.  On  the  10th  day  of 
February,  1016,  Judgment  was  rendered,  and 
he  was  sentenced  to  pay  a  fine  of  $100  and 
costs.  An  appeal  from  this  Judgment  was  at- 
tempted to  be  taken  by  filing  In  this  court  on 
April  19,  1016,  a  petition  In  error  with  case- 
made.  The  Attorney  General  has  moved  to 
dismiss  the  appeal  on  the  ground  that  the  pe- 
tition In  error  with  case^ade  was  not  filed 
In  this  court  within  the  time  allowed  by  law 
In  which  to  perfect  said  appeal,  In  that  the 
trial  court  or  Judge  did  not  extend  the  statu- 
tory time  of  60  days  within  which  to  perfect 
said  appeal,  aa  shown  by  the  case-made.  No 
answer  to  this  motion  has  been  filed.  The 
record  ahoira  that  69  days  had  elapsed  be- 
twoea  the  date  <tf  the  Judgment  and  the  filing 
of  the  appeal  in  this  court 

When  In  a  mlademeanor  case  the  appeal  is 
not  perfected  within  60  days  from  the  rendl- 
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tlon  of  tbe  judgment,  tlie  record  must  show 
a  proper  order  made  by  the  trial  court  or 
Judge  thereof  before  the  expiration  of  the  60 
days,  extending  the  statutory  time  within 
whltdi  the  appeal  may  be  taken;  otherwise 
the  appeal  will  be  dismissed,  because  this 
court  is  without  Jurisdiction  to  review  the 
record  on  appeaL  Alexander  t.  Btat^  11 
OkL  Cr.  110,  143  Pac.  205. 

It  follows  that  the  motion  to  dismiss  the 
appeal  should  be  sustained.  It  is  therefore 
ordered  that  the  attempted  appeal  herein 
be  and  the  same  la  her^y  dismissed. 

ABMSTBONO  and  BBSfTI,  JJ.,  ooncnr. 


TIDBWATEB  SOUTHERN  RX.  CO.  T. 
FRAME.   (CiT.  1806.) 

(District  Oonrt  of  Appeal,  First  District, 
California.  Jan.  12, 1917.) 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  n.  Z.  Austin,  Judge. 

Action  by  the  Tidewater  Southern  Railway 
Company  against  W.  W.  Frame.  Jndgmoit 
for  defendant,  and  idalntiff  appeals.  Af- 
flrmed. 

Meredith,  Landla  ft  Chester,  of  Sacramaito, 
for  appellant  H.  C.  Wnerth,  ot  Fresno,  for 
respondent. 

PER  CURIAM.  It  is  conceded  by  the  ap- 
pellant that  this  case  Is  In  all  essential  par- 
ticulars as  to  its  facta  identical  with  the 
case  of  Tidewater  Southern  Railway  Com- 
pany V.  Vance,  160  Pac.  1097.  This  being  so, 
it  follows,  upon  the  authority  of  that  case, 
the  Judgment  herein  will  be  affirmed;  and 
it  Is  so  ordered. 


GALLIMORB  T.  PEOPLE.    (No.  9126.) 
(8ni»ane  Court  of  Colorado.   April  2,  1817.) 

Error  to  Dtetrict  Court,  Pueblo  County; 
J.  E.  Riser,  Judge. 

Martha  GaUlmore  was  convicted  of  volun- 
tary manslaaghter,  and  she  brings  error  and 
applies  for  supersedeas.  A^Ilcatlon  for  su- 
persedeas denied,  and  judgnieiit  aflSnned. 

J.  H.  Low  and  D.  M.  Campbell,  both  of 
Pueblo,  for  plaintiff  In  error.  Leslie  E.  Hub- 
bard, Atty.  Gen.,  and  Clara  Ruth  Mozzer, 
Asst.  Atty.  Gm.,  for  tbe  Peoi^. 

PER  CURIAM.  GalUinore  was  charged 
with  murder,  and  convicted  of  voluntary 
manslaughter,  and  sentenced  to  the  penitcn- 
tiar}'.  She'  has  brought  the  case  here  on 
writ  of  error,  and  applied  for  a  supersedeas. 

Wc  have  not  only  considered  the  questions 
raised  In  the  brtefs,  but  have  also  read  the 


entire  record,  and  are  satlsfled  that  It  eon- 
tains  no  substantial  error,  that  the  trial  was 
In  accordance  with  law,  and  the  evidence 
amply  sufficient  to  sustain  the  verdict. 

The  a^ltcattim  for  a  siq^tsedees  Is  tliere- 
fore  denied,  and  the  Judgment  aflbmed. 


TIBBETTS  T.  NEWMAN  et  aL  (No.  873«.> 
(Supreme  Court  of  Colorado  Feb.  6,  191T.> 

En  Banc.  Error  to  Court  of  Appeals. 

Action  by  Chai^  H.  TUibetts  against 
W.  Newman  and  othMS.  Judgment  for  plain- 
tiff was  reversed  by  the  Court  of  Amiieals^ 
and  he  brings  error.  Affirmed. 

Edwin  C.  Kingsbury,  of  Denver,  for  plain- 
tiff in  error.  E.  V.  Holland,  ot  Deover,  for 
defendants  in  error. 

PER  CURIAM.  Ibis  caose  is  before  ns 
on  error  to  the  Court  of  Appeals,  which  re- 
versed the  Judgment  of  the  district  court. 
27  Colo.  App.  325.  149  Pac.  266. 

We  have  thoroughly  examined  the  recoxd, 
briefs  and  <vinlon  of  the  Court  of  Appeals, 
and  aftw  full  and  careful  consideration  are 
<A  the  opinion  that  the  conclusion  readied 
by  that  court  la  correct  Its  Judgment  Is 
therefore  affirmed,  and  let  the  cause  be  re> 
manded  to  the  district  court  of  Garfield  coun- 
ty, in  vrtdtib  tribunal  It  was  Instituted,  for 
further  proceedings  In  harmony  with  the 
Judgment  rendered  by  the  Court  of  Appeals. 

Affirmed. 


DARRAH  V.  STATE.    (No.  A-2724.) 
(Criminal  Court  of  Appeals  of  OUahonia. 
March  27,  1»17.) 

(Syllabut  by  the  Cosri.) 
Cbimihal  IAw  «=>1182— Afpeu— Bazxm 

AND  ABOUlfENT— AfFIBUANCE. 

Where  an  appeal  from  a  judfm«it  of  convie- 
tton  Is  taken  to  this  court  and  no  briefs  are  fil^ 
or  a^ument  presented,  this  court  wiU  examine 
the  record,  and,  if  no  error  is  apparent^  tfae 
Judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  St  8203-8214J 

Appeal  from  County  Court  Canadian  Conn* 
ty;  B.  B.  Forrest  Judge. 

Arthur  Darrah  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  he  brings, 
error.  Affirmed. 

W.  A.  Maurer,  of  El  Reno,  for  plaintiff  in 
error.  R.  McSiillan,  Asst  Atty.  Gen.^  for  tbe 
State. 

DOYLE,  P.  J.  The  plaintlCC  In  error  was 
convicted  In  the  coimty  court  of  Canadian 
county  upon  an  indictment  presented  by  the 
grand  jury  In  the  district  court,  which  was 
duly  transferred  from  tbe  district  court  to 
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said  county  conrt,  duu^lng  the  plaintiff  In 
error  wltti  having  unlawfully  Bold  whlaky 
to  one  D.  T.  Jones,  and  in  acoonlanoe  with 
the  verdict  <tf  the  jniT  be  was  eentenced  to 
be  confined  In  the  cooaty  Jail  tor  foor  months 
and  to  pay  a  line  of  |SOiX  From  the  Jndg- 
in«it  he  appealed  filing  In  tUs  court  on 
April  29,  1816,  a  petltiim  In  error  vith  caae- 
made. 

On  the  call  of  the  case  for  final  gubmlsglon, 
tlie  Attorney  General  mored  to  affirm  the 
jQdgnient  for  the  reaaim  that  no  brief  has 
been  filed  and  no  qq>earance  made  for  the 
plalntifl  In  error  In  this  ooort. 

We  bare  examined  the  record,  and  find 
that  the  Indlctmrat  is  snffldent,  that  the  In- 
stmctiona  of  the  court  fairly  and  fully  pre- 
sent the  law  of  the  cas^  and  that  the  verdict 
was  well  supported  by  the  evidence.  Find- 
ing no  «ror  In  the  leoord,  the  Judgment  Is 
affirmed. 

ABMSTSONG  and  BREHTT.  33.,  coDCur. 


SUUJNS  V.  STATE).   (No.  A-^4.) 

Criminal  Goart  itf  Appeals  (tf  Oklahoma. 
March  24, 1017.) 

(BvUabmt  by  *k«  Ootut.) 
tjmxmAXtva  I/Iqvobs  «ss286(7>— Ublawiot. 

POSSKaaXON— fiurBTOIXMCT  OF  EWlDBHCK. 

In  a  prosecotlon  for  the  unlawful  poaaeih 
■ion  of  inbnieatiDg  liquors,  the  erideooe  ex- 
amined, and  MA  snfflefnit  to  sustain  the  ver* 
diet 

[Eld.  Kote.— For  other  cases,  sea  Intoxicatfaif 
liaoors.  Cent  XHg.  |  309.] 

Appeal  from  County  Court,  Pottawatcnnle 
Ooonty;  Hal.  SctuMOOt  Judges 

Noah  SulUna  was  convicted  of  a  vlt^tlon 
of  the  probammy  law,  and  he  appeals.  Af- 
firmed. 

Joe  M.  Adams,  of  Shawnee,  for  plaintiff  In 
error.  R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

DOTLB,  P.  J.  Noah  Bulllns,  plalnOft  in 
error,  waa  tried  In  the  county  court  of  Pot- 
tawatomie county,  on  an  informatioD  charg- 
ing the  unlawful  possession  of  Intoxicating 
liquors  with  the  unlawful  Intent  to  sell  the 
same.  The  jury  found  him  "gnllty  as  charg- 
ed in  the  Information,"  Upon  this  verdict 
be  was  sentenced  to  be  confined  la  the  coun- 
ty Jail  for  a  pfuriod  of  80  days  and  to  pay  a 
fine  of  VSO. 

The  only  error  assigned  Is  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict 
No  brief  has  been  filed. 

The  evidence  on  the  part  of  the  state 
shows  that  three  deputy  sheriffs  raided  the 
place  on  South  Broadway,  Shawnee,  known 
as  the  Old  Herald  Building ;  that  the  defend- 
ant was  standing  at  the  door  and  attempted 
to  prevent  the  officers  from  entering  the 
place  i  that  they  had  to  push  him  out  oi  the 


way  to  get  by;  that  they  found  a  botOe  d 
whisky  and  whisky  glasses.  There  was  nv 
evidence  on  the  part  of  the  defense. 

An  examination  of  the  evidence  satisfies 
U8  that  the  same  is  sufficient  to  sustain  the 
verdict  No  enar  being  diown,  tba  Judg- 
ment is  affirmed. 

ARMSTRONG  and  BBXrrr,  JJ.,  concur. 


BORROWDALB  et  al,  v.  BOARD  OF  COUN- 
TY GOM^S  OF  SOCORRO  CODN- 
TT.    (No.  18OT.) 

(Supreme  Court  of  New  Mexico.   Dec.  0,  191& 
Rehearing  Denied  March  16, 1917.) 

(ByUalut  W  tJu  OourtJ 

1.  Statutes  «^(2)  —  Looai.  ob  Speoxax. 
Laws  — CouHTT  RoAns  —  CoDrsirrnrxoRAi. 
Pbovibionb. 

Under  section  24,  art  4,  of  the  state  Oon- 
Btltntion,  the  Legislature  has  the  power  to  pass 
local  or  special  laws  as  to  state  roads  extending 
into  more  than  one  county.  A  legislative  act, 
which  creates  a  designated  route  extending  Into 
more  than  cme  county  as  a  "state  highway" 
and  makes  proviaion  for  the  working  and  open- 
ing of  the  road  in  one  county  only,  u  not  viola- 
tive of  the  above  oonstitutioDal  provision. 

[Ed.  Nots^For  other  cases,  see  Statntes, 
Cent  Dig.  |  109.] 

2.  STATtme  «ss>d4CZ)  —  SraoiAL  ob  Local 
Laws— County  Aftaibs— Road. 

Conceding  that  chapter  23,  Laws  1916,  cre- 
ated a  "state  highway^  as  therein  described,  it 
was  competent  for  the  Legislature  to  provide  for 
its  Gonstmetiim  and  improvement  in  one  county 

S'  any  officer  or  agent  it  mi^t  select  Hence 
e  designation  in  said  act  of  the  board  of  coun- 
ty commissioners  of  Socorro  county,  as  the 
agency  of  the  state,  to  open  and  Improve  said 
hii^way,  was  not  vidlatlTe  of  the  GonBtitution, 
and  was  not  an  attempt  to  regulate  county  af- 
fairs by  a  local  or  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  S  103.] 

3.  Statutes  «=395Cl>  —  Local  ob  Sfbozal 
Law—Statb  Road— Iavt  ov  Tax. 

Section  24,  art  4,  of  the  Ocmstitution  pro- 
vides: "The  Legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following  cases:  Reg- 
ulatiog  *  *  *  the  assessment  or  collection  of 
taxes  or  extending  the  time  of  collection  there- 
of." 

Held,  that  this  section  does  not  pnAlblt  tiie 
enactmmt  of  a  special  law  levying  a  tax  for 
the  construction  of  a  state  road,  the  assessment 
and  collection  thereof  being  governed  by  general 
law. 

The  above  omstitational  provision  simply 

prohibits  special  legislation  regulating  those 
acts  which  the  assessors  and  collectors  of  taxes 
generally  perform,  and  which  are  denominated 
"assessmeots"  and  *'coUectioa"  of  taxes,  and 
does  not  prohibit  the  Legislature  from  directing 
Uie  levy  of  a  special  tax  for  a  state  road  within 
a  given  county. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  105.  106.] 

4.  Taxation  ®=>43  —  Unifobmitt  —  Roads  — 
Constitutional  Pbovisions. 

The  act  in  question  does  not  violate  sec- 
tion 1  of  article  8  of  the  Constitution,  which  re- 
quires that  taxes  sball  be  eoual  and  uniform 
upon  subjects  of  taxation  of  the  same  class,  by 
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nqulriiis  the  1«T7  of  a  speelal  tsz  npon  all  the 
taxable  property  wiQiin  the  county  of  Socorro 
for  the  purpose  of  providing  a  fand  for  the  im- 
provement of  the  said  hiichway,  as  the  act  in 
question  creates  a  special  taxtng  district  for  the 
purpoSjB  of  fanproTing  the  highway  in  question, 
which  the  Legislature  had  the  power  to  do. 

[Bd.  Note.— For  other  catea,  mo  Tazatira, 
Cent  Dig.  §8  96-89.] 

5.  Counties  «3»1S0(2>— BoBBOwnta  Momr— 
Constitutional  Pbovisiohs. 

Where  commisaioners  are  charged  wiQl  the 
dnty  of  levying  a  tax  within  a  given  county  for 
the  improvement  and  repair  of  a  state  hiichway, 
and  levy  such  tax,  and  thereafter.  In  anticipation 
of  the  revenue  to  b«  derived  from  audi  tax, 
borrow  money  for  tiie  improvement  of  the  high- 
way, such  debt,  so  incurred,  Is  not  the  debt  of 
the  eoonty,  but  of  the  special  taxing  district 
created-  by  the  legislature;  hence  the  act  in 
question  in  this  regard  is  not  violative  of  section 
10,  art.  9,  of  the  Constitution,  which  prohibits 
counties  from  borrowing  money  until  after  the 
proposition  to  create  such  debt  shall  have  been 
ButHnitbed  to  the  qualified  eleeton  of  the  onmty, 
etc. 

[Ed.  Note.— For  other  cases,  sse  Ooanties, 
Cent.  Dig.  {{  166.  108,  216.] 

(A4m<mal  ftyOodM      BdUorial  6ta1f.) 

6.  WoBDs  AND  pHBASEs— "Latino  Out." 

"Laying  out"  is,  and  has  been  from  the 
earliest  times,  the  appropriate  expression  for 
locating  and  establishing  a  new  hwiway. 

gSd.  Note.— For  other  definitions,  see  Words 
Phrases,  First  and  Sectmd  Series,  Lay  Out ; 
Laid  Out] 

7.  Statutes  9=>^1)  —  Local  ob  Special 
tiAW — "Assessment." 

In  Const  art.  4,  {  24,  forbidding  the  Legis- 
lature to  pass  local  or  tnecial  laws  regulating 
the  assessment  or  collection  of  taxes,  the  word 
"assesBment"  denotes  the  official  estimate  of  the 
sums  which  are  to  constitute  the  basis  of  the 
apportionment  of  the  tax  between  the  individnsls 
subject  to  taxation  within  the  ^Hstrlct,  as  dis- 
tinguished from  the  levy. 

-  [Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  105,  106. 

For  other  defimtions,  see  Words  and  Vhrases, 
First  and  Second  Series,  Assessment] 

Hanm^  J.t  dissenting. 

Appeal  from  District  Court,  Socorro  Coun- 
ty; M.  C  Mec-hem,  Judge. 

Action  by  WUHam  M.  Borrowdale  and 
others  against  the  Board  ci  County  Conunls- 
sionera  of  the  County  ot  Socmid.  Judgment 
for  detaidant  dismissing  the  complaint  on  de- 
anfrroF  ttieretOt  and  i^alntiffs  appeal.  Ai- 
flrmed. 

This  action  was  Instituted  in  the  court  be- 
low by  the  appellants,  who  are  all  alleged  to 
be  taxpayers  of  Socorro  county,  for  the  pur- 
pose of  joining  and  restraining  the  board 
of  county  commlssionerB  of  the  county  of 
Socorro  from  cMistructlng  the  highway,  an* 
thorlzed  and  required  to  be  constructed  by 
chapter  23,  Laws  1919.  This  act  will  he 
found  In  the  footnote,  i 


*  Chapter  S3. 

-  Be  It  enacted  by  tits  Leglststare  ot  the  state  of 
New  Hndco: 

Section  1.  That  tlwrs  U  bMMby  enated  a  stats 
fclsbway  to  start  at  Hondo  pest  oOkM.  la  Uaeola 


'  AppellahtB  also  soo^  tn  adoln  and  re- 
strain the  levy  of  the  tax  required  by  the  act 
and  the  borrowing  of  money  therein  author- 
iMd.  The  complaint  allied  that  the  said 
act  was  unconstitutional  and  void  for  the  fol- 
lowing reasons:  (a)  That  it  Is  a  local  or  spe- 
cial law  for  the  laying  out,  opening,  or  ynxk- 
Ing  of  a  road  or  highway  not  in  fact  extend- 
ing into  more  than  one  county,  but  lying  and 
being  wholly'  within  the  county  Of  Socorro, 
(b)  That  said  act  is  a  local  or  q^edal  law 
regulating  connty  aflbUrs,  in  that  it  attempts 
to  vest  in  the  appellees  special  authority  and 
supervision  of  said  proposed  highway  and 
Its  construction,  (c)  That  said  act  la  a  local 
or  special  law  for  the  aasessment  and  im- 
position of  a  special  tax,  In  all  of  which 
particulars  said  law  is  in  violation  of  article 
4, 1  24,  of  the  Constitution,  (d)  That  said  act 
Is  violative  of  article  8,  1 1,  of  the  Conatlto- 
tlon,  which  requires  tliat  taxes  shall  be  equal 
and  nnlfono  upon  rahjecta  of  taxation  of  the 
same  class,  (e)  That  said  act  la  In  vlt^tlaa 
of  article  9,  t  of  the  ConstitatlOD,  pro- 
hibiting counties  from  borrowing  money  un- 
til after  an  election  to  create  swdi  debt  has 
been  held  and  the  proposition  approted. 
Appellees  filed  a  demurrer  to  the  corn- 


county,  New  Hexioo,  and  to  ran  vto  Uamln.  Cap- 
ital! and  Nogalea  to  Carrliom,  trom  wbeace  it 
sball  run  by  Uw  most  praoUcabU  and  feastbU 
route  to  the  ctty  ol  Socorro,  In  aMono  oouaty. 
New  Healco,  tbencs,  toUowlng  ths  route  of  wbat 
ia  known  «>  the  "Ooean  to  Ooeu  AutomoblU 
Rout^"  to  Msgdalflna  tn  said  county  ot  Boeorro, 
then  via  the  most  practicable  and  leaslble  note, 
by  way  ot  the  N-Bar  Ranch  and  down  Silver  ereek. 
to  tb«  town  oC  Mfsilnii  la  BooDrre  eooaly.  Hew 
Mexico. 

Sec  S.  That  the  ' board  ot  county  conunlsslonert 
of  Socorro  county  Is  hereby  dlrocted  to  cauM  to  be 
made  In  the  years  ItU  and  Ul*  a  levy  ot  net  <» 
exceed  two  mills  on  eaeb  dollar  of  taxable  pww- 
tr  tn  said  oounty  for  the  purpose  of  prorldlac 
funds  for  the  working  and  constniotlon  of  that 
poruoD  ot  the  said  atate  highway  which  Ilea  be- 
tween the  city  of  Socorro  and  the  town  ot  Hogol- 
Ion  Id  said  coon^. 

Sec.  3.  The  proceeds  of  the  levies  herela  provided 
tor  shall  be  k«pt  by  the  conntT  treasurer  of  said 
Socorra  county  tn  a  fund  to  be  known  as  the  Sbcor- 
To-Uwillon  road  fund,  and  shall  be  expended  by 
and  onder  the  authority  and  snpervlalon  ot  the 
board  of  county  commissioners  o<  said  eounty  up- 
on that  part  of  the  said  state  Ui^way  wU^  He* 
between  the  eifer  'Ot  Sboorro  and  tbs  Iowa  ol 
Uoaollon. 

Sec.  4.  The  board  of  county  oommtsshners  ef 
Socorro  county  Is  hereby  authwised  to  aoHelpate 
the  proceeds  of  the  levlea  hereinabove  provided  for 
by  borrowing  money,  the  amount  not  to  excoed  the 
total  proceeds  of  said  levies,  at  a  rate  of  Interest 
not  wceeding  eight  per  centum  per  aaoem;  and 
the  said  board  le  ftnthsr  authorised  to  aoUelt  aad 
receive  contributions  to  assist  In  the  constmctloD 
ot  said  portion  of  said  state  highway,  and  aav 
funds  contributed  for  such  pnrpose  shall  be  depos- 
ited la  and  credited  to  Ae  Sooorro-MoaDUoa  road 
fund  herelaabove  provldwl  (or  and  expended  la  the 
same  manner  as  the  proceeds  of  the  levy  herein- 
above authorized. 

Sec.  S.  That  chapter  37  of  the  Ssnfoa  Laws  ef 
UU  and  all  aets  aad  parts  oC  aota  tn  eoaflisc  with 
this  act  la  hersby  revealed. 


«B>Vor  other  eases  see  am  toBle  and  KBT-NUllBtt  U  aU  KsrOfnsteed  Olwsta  aad  Xadssee 
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plaint,  for  want  of  facts.  wMch  was  snstain- 
ed  by  the  trial  court  Appellants  refosed  to 
plead  farther,  and  final  judgment  was  en- 
tered, dismissing  the  complaint.  From  sndi 
Judgment  this  appeal  Is  proaeented. 

.  J.  G.  iltch,  of  Socorro,  for  apneOants. 
Harry  P.  Owen,  Dlst.  Atty.,  of  Los  Lunas,  and 
.  Bamea  A  ^cbolas.  of  Socorro,  for  appellee. 

ROBIBRXS.  O.  J.  (after  stating  the  facts  as 
above).  [1,  •]  Appellants  first  contention  Is 
that  the  act  in  -qnestion  Is  TlcAatlTe  of  secUon 
24,  art  4,  Of  the  OonstltatloQ,  whldi  prohibits 
the  Legislature  from  passing  local  or  Bpedal 
laws  in  certain  raiunerated  cases,  among 
which  Is  the  following: 

-  "Layine  out,  opening,  altering  or  working 
roadB  or  highways,  except  as  to  state  roads,  ex- 
tending Into  more  than  one  county." 

The  argnment  advanced,  tf  we  understand 

appellants*  position,  la  that,  because  no  pro- 
Tlslon  Is  made  for  the  working  of  that 
portion  of  the  highway  in  the  county  of  Lin- 
coln, the  force  and  effect  of  the  act  Is  only 
for  the  "laying  out,  opening,  altering  or  work- 
ing^ a  highway  in  one  county,  hence  falls 
wltbln  the  constitntltnial  Inhibition.  Oonced- 
edly.  It  was  competent  for  the  Legislatore, 
under  the  constitutional  provision,  supra,  to 
lay  out  the  highway  In  question. 

"  'Laying  onf  ia,  and  has  been  from  the  eax^ 
liest  times,  the  appropriate  expression  for  lo- 
cating and  establishiog  a  new  blghvay."  Fos- 
ter T.  Park  Com'rs,  133  Mass.  S21. 

By  the  act  In  question,  the  Legislature  at- 
tempted to  lay  out  and  establish  a  described 
route  extending  into  two  counties  as  a  state 
highway.  Whether  the  description  was  suf- 
ficient to  accomplish  the  parpose  is  aside 
from  the  question  here  involved,  becanse.  If 
the  description  of  the  proposed  route  was  so 
defective  that  the  law  would  fall  of  its  pur- 
pose, it  would  not  for  such  reason  be  a  law, 
"laying  out"  a  highway  In  one  county ;  thus 
W9  approach  the  qnestion  here,  which  re- 
solves Itself  Into  the  dimple  proposition  ai  to 
whether  the  Legislature  may  constitutionally 
provide  for  the  working  of  a  state  highway 
by  a  special  mode  In  one  county,  not  common 
to  all  tiie  eoonttes  throng  wlU«b  the  high- 
way ls.lald  out  This  question  Is  answered  in, 
the  afflrmaUve,  by  the  Constitution,  If  the 
Legislature  had  the  power  to  declare  that  a 
certain  described  route  should  be  a  state 
2ii|0iway.  If  anfih  power  does  not  reside  In 
the  Legislature,  ve  fall  to  see  how  it  would 
be  possible  to  create  a  state  road  extending 
Into  mora  than  om  county.  The  Initial  st^ 
must  be  a  dedaratlon  that  a  given  route 
"shall  be  a  state  road"  extending  Into  more 
than  one  county.  Necessarily  sadi  a  declara- 
tion  must  precede,  or  be  coocurieut  with  pro- 
visions ft>r  op&atag,  atterlnft  or  working  the 
same. 

The  territorial  Legtslature  In  1905,  dtapter 
7.  Lavs  1006  (section  270T,  Ckkto  1016),  e»- 
.  tabllshed  a  public  hlgbway  through  the  ^bea 
territory  of  NeW  Mexico,' known  as  the  **ea- 
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mlno  Real."  The  deacriptlfm  of  the  road  was 
no  more  definite  than  the  act  now  under  con- 
sideration. 

Conceding  the  power  on  the  part  of  the 
Legislature  to  dertgnate  a  described  route  as 
a  state  highway  extending  Into  more  than  one 
comUgr,  no  other  constitutional  provision  in- 
tervenbig,  it  Is  conqietent  for  the  I^egislature 
to  provide  for  the  opening  and  working  of 
said  highway  In  one  county  only.  Were  sudi 
not  the  case,  a  state  road  would  necessarily 
be  required  to  be  opened  and  worked  simul- 
taneously In  all  the  counties  through  which 
It  ran. 

It  was  plainly  the  purpose  and  Intuit  of 
the  framers  of  the  Constitution  to  give  the 
Legl^ture  a  free  hand  in  the  matter  of  state 
roads  ^tending  Into  more  than  cme  county, 
so  that  the  means  of  communication  between 
the  different  parts  vt  the  state  might  be  Im- 
proved. The  act  In  qnestion  la  not  violative 
of  article  4,  |  24,  of  the  Gonstltatlon. 

[2]  What  has  been  said  above  dlqwaea  ot 
thft  ocntaitlon  that  tSie  act  In  qaestixm  Is  a 
local  or  special  law  regulating  county  aSUn, 
in  that  it  attempts  to  vest  In  tSw  board  of 
connty  oommisdonera  q>eclal  authority  and 
supervlBlan  of  said  proposed  highway  and  Its 
construction.  Conceding  that  the  highway  In 
question  Is  a  "atata  ro^"  it  was  conipetait 
for  the  Legislatiire  to  provide  fOr  Its  con- 
Btmctlon  and  Improvement  In  one  connt7  by 
any  <^cer  or  agent  It  might  select  In  this 
act  It  Imposed  tlds  duty  npon  t3ie  board  et 
county  commissioners  of  Socorro  county.  If 
the  road  la  a  ''state  road"  wUhln  the  mean- 
ing <a  the  CcaatitnthKi,  then  its  oonstmctlon 
and  snperrision  tnu  not  an  attonpt  to  regu- 
late county  affairs.  Appelant  says: 

"It  is  conceded  that  the  Legislature  has  a 
ri^t  to  Intrust  Uie  laying  out,  opening,  or 
working  of  a  stats  highway  extending  into  more 
than  one  county,  to  the  State  Highway  Com- 
misBion.  or.  under  the  doctrine  of  the  Wusconsin 
cases  Coereinafter  cited  In  the  oidnion),  to  any 
special  commission  or  perstnu^  or  to  the  coon^ 
road  boards." 

This  concession  dl^oses  of  appellants'  ar- 
guhioit -under  this  point,  for  all  tlkat  the  Leg- 
Islatnre  did  was  to  intrust  the  working  of  the 
rdad  in  question.  In  Socorro  county,  to  the 
board  ct  coon^  ctKumlssloners ;  not .  as  a 
coon^  mattw,  but  as  the  agent  of  the  state, 
whldi  work  has  no  relation  to  the  affairs  of 
the  connty.  The  argument  sought  to  be 
draEwn  from  the  case  of  State  v.  Bomero,  19 
N.  Bf.  1,  140  Pac.  1068,  that  those  provisions 
of  general  law' creating  the  ccnm^  road  board 
evldooeed  dearly  an  intent  on  the  part  ot  the 
Legislature  to  take  avay  from  boards  of 
county  commissioners  and  from  road  super- 
visors the  general  control  of  roads  and  to 
vest  that  controt  in  tUe  road  boards,  is  not 
appropos,  becanse  tian  haa  been  no  effort  on 
the  part  of  thO'  LetfslatBre  to  revest  the 
board  of  county  oommliaiohers  wiUi:  any  .  of 
the  powers  thos  taken  amy  tnnn  tliem  by 
tee  goieral  leclslatlimJMDBrrad  tOk  or  tl>41- 
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vest  the  county  road  boards  of  any  of  the 
powers  conferred  npon  them  by  such  legisla- 
tion. That  In  enacting  this  statute  the  Ix'gis- 
lature  was  providing  for  a  case  not  covered 
by  either  the  old  law  vesting  the  control  of 
county  roads  In  boards  of  county  commission- 
ers, or  the  new  law  transferrli^  this  control 
to  the  county  road  boards,  but  was  simply 
providing  for  the  laying  out,  opening,  or 
working  of  a  state  highway  extending  Into 
more  than  one  county — control  of  wWch  It  ad- 
mittedly had  the  power  to  vest  where  it 
would — la  plain  and  logical,  and  In  no  sense 
an  Interference  In  any  degree  with  local  coun- 
ty affairs  or  an  attempt  to  regulate  them. 

In  the  case  of  Jwisen  v.  Supervisors,  47 
Wis.  298,  2  N.  W.  820,  It  was  urged  that  the 
act  there  in  a^estlon  was  In  violation  of  the 
constitutional  provision  of  the  state  of  Wis- 
consin, which  provided  that: 

'^e  Legislature  shall  establish  but  one  sys- 
tem of  town  and  ocmnty  goverament,  wMch  shall 
tM  as  nearly  uniform  as  practicable." 

In  q>eakixig  of  this  contention,  that  court 
«ald: 

"That  the  appointment  of  commissioners  by 
the  Lefislature  to  lay  out  and  establish  a  state 
road  which  shall  extend  into  two  or  more  coun- 
ties is  not  a  violation  of  this  provision  of  the 
Constitation,  is  apparent  from  the  fact  that  the 
laws  respecting  tlie  government  of  towns  and 
counties  do  not  provide  for  laying  out  any  roads 
extending  from  one  county  into  another.  •  •  • 
There  Is  no  system  of  town  or  count^  govern- 
ment to  be  violated  by  reason  of  the  la^g  ont 
and  establishing  such  highways  by  commlasion- 
«r8  appointed  by  the  L^islature.^' 

[3]  The  third  contention  Is  that  the  act  In 
question  is  a  local  or  special  law  for  the  as- 
sessment and  imposition  of  a  special  tax.  In 
all  of  which  particulars  said  law  is  violative 
of  article  4,  S  24,  of  the  Constitution. 

The  (KmstltutloDal  provlelon  in  auestlon.  In 
80  far  as  material,  reads  as  follows: 

"The  Legislature  shall  not  pass  local  or  spe- 
cial  laws  id  any  of  the  following  cases :  Beg- 
ulating  •  *  •  the  assessment  or  collection 
«f  taxes  or  extending  the  time  of  collection 
thereof." 

The  act  in  Question  directs  the  board  of 
county  commissioners  of  Socorro  count7<  to 
levy  a  tax  of  not  to  exceed  two  mills  on  each 
dollar  of  taxable  property  in  said  county,  for 
the  years  191Q  and  1916  for  the  purpose  of 
providing  funds  for  the  worUng  and  con- 
struction of  a  named  portion  of  tlw  hl^way 
wltbln  Socorro  county. 

[7]  If  the  act  in  question  regulates  "the 
aasessmmt  or  collection  of  taxes,"  It  clearly 
falls  within  the  above  Inhibition  and  must 
falL  It  is  ai^arent  therefore  that  the  solu- 
tion of  the  question  depends  upon  the  sense 
in  which  the  word  "assessment"  was  employ- 
ed by  the  Cramers  of  the  Constitution.  If 
resort  Is  had  to  the  tax  laws  enacted  by  the 
territorial  Legislature  from  time  to  time,  we 
find  that  the  word  "assessment"  was  almost 
always  used  to  denote  the  official  estimate  of 
the  snms  which  were  to  constitute  the  basla 
4iC  the  aiworttQiunaat  ot  the  tax  between  the 


Individuals  subject  to  taxatltm  within  the 
district.  It  baa  been  employed  In  describing 
the  various  acts  of  the  county  assessor, 
boards  of  county  commissioners,  and  board 
of  equalization  In  pUudng  the  property  npon 
the  tax  rolls.  The  word  "levy"  was  used  to 
describe  the  acts  of  the  various  officials,  np- 
on whom  rested  the  duty  of  levying  the  tax, 
as  distinguished  from  the  duty  of  listing  the 
persons,  property,  eta,  to  be  taxed  and  esti- 
mating the  sums  which  were  to  be  the  guide 
in  appoTtlonii^  the  tax  between  than. 

In  Gooley  on  Taxation  (3d  EU.)  p.  £06.  the 
author  says: 

"An  assessment,  strictly  speaUng,  Is  an  offi- 
cial estimate  of  the  sums  which  are  to  consti- 
tute the  basis  of  an  api>ortioiiment  of  a  tax 
between  the  individual  subjects  of  taxation  with- 
in the  dIstricL  It  does  not,  therefore,  of  itself 
lay  the  charge  upon  either  person  or  property, 
-hut  it  la  a  st^  preUminary  thereto,  and  whidli 
is  essoiilBl  to  the  apportionment.  As  the  word 
is  more  commonly  employed,  an  assessment  con- 
sists in  the  two  processes  of  listing  the  per- 
sons, property,  etc.,  to  be  taxed,  and  of  esti- 
mating_  tiie  soms  which  are  to  be  the  guide  In  an 
appcH^onment  of  the  tax  between  them.  When 
this  listing  and  estimate  are  completed  in  sutdi 
form  as  the  law  may  have  presmbed,  nothing 
remains  to  be  done,  In  order  to  determine  the 
individual  liability,  but  the  mere  arithmetical 
process  of  dividing  tbe  sum  to  be  raised  among 
the  several  subjects  of  taxation,  in  proportitm  to 
the  amounts  which  they  axe  respectively  as- 
sessed. Sometimes  the  word  'assessment'  is  used 
as  implying  tbe  completed  tax  list;  that  is  to 
say,  the  list  of  persons  or  property  to  be  taxed, 
with  tbe  estiomtes  with  whidi  they  are  charge- 
able, and  tbe  tax  duly  apportioned  and  extend* 
ed  npon  it;  but  this  employment  of  the  word 
is  unusual  except  in  the  cases  in  which  the  levy 
is  apportioned  oy  benefits,  and  In  those  cases 
the  act  of  determining  the  amount  of  the  bene- 
Sts  ia  of  itodf,  under  most  statutes,  a  determi- 
nation of  the  Individual  liability,  and  the  result 
only  needs  to  be  entered  T^on  the  roll  or  list  to 
Complete  the  levy.** 

This  text  will  be  found  quoted  with  ap- 
proval by  many  of  the  courts.  A  reference 
to  the  cases  wUl  be  found  In  the  footnotee  to 
the  text 

In  6  a  J.  p.  816,  the  word  *iu»e8smen^  1> 
defined  as  follows: 

"The  designation  of  the  persons  or  things 
which  shall  be  the  subject  of  taxation  and  the 
apportionment  of  taxation  among  soch  pereons 
or  tUiigs  In  the  ratio  prescribed  by  law." 

In  construing  the  constltitUonal  provldon 
In  question,  shall  we  give  the  word  "assess- 
ment"  its  commonly  understood  meaning,  or 
shall  its  meaning  be  broedoied  so  ttiat  It 
shall  he  construed  as  emhradng  all  tile  pro- 
ceedings for  raising  money  by  the  exercise 
of  the  tazbig  power  fnun  their  inoeptlm  to 
their  ccmclusion? 

Judge  Cooley,  in  his  work  on  Oonstitirtifm- 
al  limitations  (7th  Ed.  p.  SS),  saya: 

"In  interpreting  clauses  we  most  prerame  Uiat 
words  have  been  employed  in  their  natural  and 
ordinary  meaning.  As  Marshall,  O.  J.,  says: 
The  framers  of  the  Constitution  and  the  people 
who  a^opt^  it  'must  be  understood  to  have 
employed  words  In  tbeir  natural  senae  and  to 
have  intended  what  they  have  said.*  "niis  is  but 
saying  that  no  forced  or  natural  constmction  Is 
to  bt  put  npon  th^  languags;  and  It  aeen^  so 
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obTiona  a  truism  that  one  «xpeeta  to  see  it 
aniversaUy  accepted  without  question," 

In  other  words,  la  ccHistming  a  coiustlta- 
tl<mal  proTlalon,  the  courts  have  no  more 
Tight  to  broaden  the  meaning  of  words  used, 
tiban  It  has  to  restrict  or  limit  sach  meaning. 
The  courts  mast  arrive  at  the  commonly  un- 
derstood meaning  of  the  words  emi^^ed, 
and  In  that  U^ht  Interpret  the  provision,  on- 
toes  the  semee  of  the  words  Is  influenced  by 
other  portions  of  the  iSfltmmeDt  The  word 
here  need.  In  the  artt<de  under  consideration, 
Is  not  broadened  In  Its  meaning  hj  any  other 
provision  in  the  Oonstltntion.  If  we  turn  to 
the  article  on  taxation  (artidle  &>•  we  find 
nothing  to  indicate  that  the  constitutional 
convention  did  not  have  a  clear  understand- 
ing of  the  oommonly  understood  difference 
between  the  words  "assessment"  and  "levy," 
for  there  we  find  that  the  word  "tovy"  is 
employed  to  Indicate  tbs  act  of  levying  the 
tax,  and  the  word  "assess"  as  indicating  the 
valuation  of  the  land  for  the  purpose  of  tax- 
ation. 

Sbnilar  constltutl<Hial  provisions  are  found 
In  other  states.  Gray,  In  his  woric  on  liml- 
tatlons  of  Taxing  Power  and  Public  Indebt- 
edness (section  1T4S),  says: 

"Among  the  most  frequent  forms  in  which  the 
prohlbitiOTi  «f  local  <»  wedal  laws  ajKwars  it 
th«  provision  that  local  or  special  laws  shall 
not  be  passed  for  the  assessment  and  collec- 
^Hoa  of  taxes';  and  In  a  number  of  instances  the 
piohibiltoi  is  more  narrowly  expiewed,  forbld- 
oiBg  such  tows  'for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township  or  road 
pnrposes.'  Such  provisiona  are  generally  held 
to  refer  only  to  tiie  mode  or  manner  of  assess- 
ment and  coUection,  and  do  not  prevent  the  Leg- 
telatnre  from  passing  a  local  or  special  law  au- 
thorizing a  locality  to  lay  a  special  tax  for  some 
particular  purpose,  not  applicable  to  tfae  other 
parts  of  tfae  state.  So  lonfr  as  the  special  tax 
whidi  Is  authorized  Is  collected  in  the  same 
manner  as  other  taxes  are  collected,  and  by  the 
same  uniform  rule  of  valuation  and  rate  as 
oUier  taxes  in  the  same  taxing  district,  there 
la  no  vidation  of  the  pEohibition.'* 

Qr^tm  has  a  similar  t»rovldon,  with  tito 
exception  that  the  word  "for"  Is  tiaed  Instead 
of  ^'regnlattng."  In  that  state  the  Li^ilsla- 
tore  oiacted  a  lav  which  authorized  a  nam- 
ed municipality  to  acquire  a  bridge  and  fer^ 
and  to  levy  a  special  tax  to  pay  the  expense 
Incident  to  the  purchase.  The  law  was  at- 
taffted  on  the  ground  tJiat  It  violated  a  ^ml- 
lar  constitatlonal  provision.  The  court  said: 

"It  la  next  objected  that  the  act  Is  violative 
of  article  4.  I  23,  sobd.  10,  of  the  sUte  Con- 
stitotion,  which  prohibits  uie  passage  by  the 
Ij^islatnre  of  medal  or  local  laws  'for  the  as- 
SBsiment  and  ooUedion  of  taxes  for  state,  coun- 
ty, township,  or  road  purposes.*  The  evident 
purpose  of  this  provision  was  to  prohibit  the 
Legislature  from  passing  a  spechil  or  local  law 
providing  a  mode  or  manner  for  the  assessment 
and  coUection  of  taxes  in  the  numerated  cases 
which  would  interfere  with  or  contravene  the 
method  of  assessing  and  collecting  taxes  as  pro- 
vided by  tfae  general  law,  but  not  in  our  opin- 
ion to  inhibit  the  L^Halature  from  authoilsing 
or  reqoirlr^  a  county  to  levy  and  collect  a  tax  lu 
the  same  tune  and  in  the  same  manner  as  other 
taxes  are  levied  and  collected  for  spedfled  pubUe 
purposes,  and  that  is  all  the  iaw  in  goestkm  re- 


Jnired."  Simon  v.  Ntvthrap,  27  Or.  487,  40 
ac  560,  30  L.  R,  A.  171. 

See,  also,  (^gon  City  v.  Moore,  80  Or.  210^ 
46  Pac.  1017,  47  Pac.  85L 

The  Supreme  Court  of  Nevada,  in  the  case 
of  Qibson  V.  Mason,  6  Nev.  283,  considered  a 
constltntifmal  provision  identical  with  the 
Oregon  section.  The  court  said: 

"It  Is  next  argued  that  this  law  is  repugnant 
to  section  20,  art  4,  which  prohibits  the  Legis- 
lature from  passing  local  or  special  laws  upon 
certain  subjects,  among  which  is  that  for  the 
assessment  and  collection  of  taxes  for  state, 
county,  and  township  purposes.  By  this  provi- 
sion it  was  evidently  intended  simply  to  in- 
hibit local  or  special  laws,  respecting  or  re- 
lating the  manner  or  mode  of  assesatng  and 
collecting  taxes. 

"  'Assessment,'  as  used  in  this  section,  evi- 
dently has  reference  to  the  duties  of  the  sub- 
ordinate officer,  known  under  our  laws  as  an 
assessor,  whose  duty  it  la  to  ascertain  the  value 
of  the  taxable  property,  and  determine  the 
exact  amount  which  eaui  parcel  or  Individual 
is  liable  for.  The  word  'for,'  too,  must  mean, 
with  respect  to,  or  with  regard  to,  which  is  a 
deflnitiou  given  to  it  by  lexicographers,  and  tiiia 
tiie  language  of  the  section  will  read:  With  re- 
spect  to  or  regard  to  the  assessment  and  col- 
lection of  taxes  for  state,  county,  and  township 
purposes.  Hie  law  under  consideration,  how- 
ever, contains  no  provision  whatever  respecting 
the  assessment  or  collection  of  the  tax  complain- 
ed of,  in  the  sense  in  which  those  words  are  em- 
ployed in  the  Constitution.  It  simply  directs  the 
levy  of  the  tax,  and  in  no  way  regulates  the 
manner  in  which  the  proportion  of  each  person 
is  to  be  ascertained  that  is  assessed ;  but  this, 
and  the  method  of  collecting.  Is  left  to  be  gov- 
erned by  the  general  revenue  law. 

"It  clearly  could  not  have  been  intended  by 
Qie  framers  of  the  Constitution  to  require  a 
general  law  for  tlie  levy  of  a  tax  tor  a  spedal 
purpose  in  a  county.  As  in  a  case  of  this  Idnd, 
when  no  county  but  that  of  Orm^y  is  required 
to  levy  a  tax,  and  this  for  a  spedal  purpose, 
and  the  amount  to  be  levied  is  necessarily  nxed, 
how  could  a  general  law  be  enacted  to  meet  the 
necessities  of  the  case,  without  requiring  all 
the  counties  of  tiie  state  to  levy  a  like  tax?  It 
could  not,  with  the  ooostnieti«m  wUdi  eowwl 
for  respondent  place  upon  this  section. 

"We  are  dearly  of  the  opinion  that  the  consti- 
tutional proviaion  simply  prohibits  sitedal  leg- 
idatiflm  regolatlttg  dtose  acts  whidi  the  assessors 
and  cdleetors  of  taxes  generally  perform,  and 
which  are  denominated  'assessmenr  and  'collec- 
tion of  taxes';  and  that  It  does  not  Inhibit  the 
Legislature  from  anth<HrlsIug  or  directing  the 
county  commissioners  from  levying  a  special  tax 
by  the  passage  of  a  local  law." 

The  Supreme  Ooort  Alabama,  In  the 
case  of  Slslc  v.  CargUe  et  aU  138  Ala.  194,  aS 
South.  114,  is  an  Illuminating  one  on  the 
point,  and  the  opinion  dearly  points  out  the 
difference  between  the  act  of  levying  and  the 
ads  of  collecting  or  assessing,  and  sets  forth 
the  distinction  between  the  functions  perform* 
ed  by  the  officials  charged  with  one  of  these 
duties  from  those  performed  by  the  officers 
charged  with  the  other  duties.  See,  also, 
Bacon  v.  Mnlford,  41  N.  J.  Law.  50.  . 

Some  light  upon  the  sense  in  which  the 
word  "assessment"  Is  used  In  the  Gonstltutlcm 
Is  afforded  a  reference  to  the  limitations 
Impoeed  upon  territorial  Legislatures  by 
CoDgiess  in  the  matter  of  .local  or  spedal 
Iftwib  and  tlift  Intwpratadon  oC  gtmllAr  too* 
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Eoage  by  the  territorial  Legislature.  The 
congressional  act  (Act  of  July  80, 1886,  c.  818, 
24  Stat.  170  [U.  S.  Oomp.  St  1913,  |  3479© 
prohibited  the  territorial  Legislatures  from 
passing  local  or  special  laws  "for  the  assess- 
ment and  collection  of  taxes  fbr  territorial, 
county,  township,  or  road  purposes."  In 
1906,  the  territorial  Legislature  enacted  chap- 
ter 7  (Laws  1906,  p.  20 ;  chapter  52.  art.  9, 
Code  1915),  which  established  a  public  high- 
way through  the  state  to  he  known  as  the 
"Camlno  Real."  This  road  was  described  as 
running  through  named  counties,  beginning 
at  Colfax  county  on  the  northern  boundary, 
and  terminating  In  DofLa  Ana  county  on  the 
southern  boundary.  The  several  counties 
throu^  whldi  the  road  ran  were  directed  to 
levy  an  annual  tax,  not  exceeding  one  mill 
on  the  dollar  of  taxable  property  for  the 
purpose  of  constractlng  necessary  bridges. 

The  validity  of  this  act,  so  far  as  we  are 
advised,  was  never  questioned. 

When  the  state  Constitution  was  adopted, 
it  is  to  be  presumed  that  the  members  of  the 
convention  and  the  people  were  familiar  with 
the  claimed  power  on  the  part  of  the  legisla- 
tive department  of  the  territory,  Under  simi- 
lar language  In  the  congressional  act,  and 
with  such  knowledge  re-employed  the  same 
language,  or  similar  words,  thereby  presump- 
tively intending  to  Impose  no  further  restric- 
tions upon  the  L^lslature  than  were  under* 
stood  from  the  words  as  used  in  the  act  of 
Congress. 

Bnt  resort  need  not  be  had  to  the  prior 
state  of  the  law,  as  an  aid  in  the  construc- 
tion, tar  by  giving  to  the  word  "assessment" 
its  ordinary  and  general  accepted  meaning  it 
has  no  application  to  the  levying  of  a  tax, 
which  is  all  that  the  law  in  question  does  in 
this,  regard.  The  property  within  Socorro 
covnt7  will  be  assessed  nuder  the  general 
lew,  and  under  the  general  law  the  taxes  will 
be  collected. 

Were  we  to  hold  otherwise,  the  constmo- 
tloii  of  state  bl^ways,  badly  ueeded  by  the 
people,  would  be  greatly  retarded,  and  injus- 
tice would  be  done  to  some  seillone  of  the 
state.  U  such  roads  conid  be  eonstrocted 
only  by  a  general  state  levy,  many  counties 
wonld  be  reqnlred  to  contrUtmte  to  the  buUd- 
Ing  of  SiKSh  roads  In  other  ooontleft  for  wldidi 
tbey  .would  not  reortve  a  oonei^ondlnc  benfr' 
flt 

AppeAIants  dte  the  fonowlng  caiBes,  wUdi 
tbKf  doim  estabU^  the  contrary  view:  Kim* 
bal  T.  Roeendale,  42  Wis.  407,  24  Am.  Rep. 
421;  State  v.  Hazelwood.  1S8  Wis.  406,  149 
N.  W.  141;  Chicago  &  N.  W.  Ry.  v.  Forest 
Co.,  95  Wis.  80,  70  N.  W.  77.  That  these 
cases  so  bold  cannot  be  disputed,  but  they 
are  contrary  to  the  weight  of  authority.  The 
Wisconsin  cases  seemingly  were  Influenced  by 
views  which  the  court  entertained  as  to  the 
prior  history  of  the  state  and  tbe  purpose  in 
view  in  the  enactmrat  of  the  amendmeot  to 
tba'OaBstitntlim  wbliih  mohiUted  tbe  eMot* 


m^t  of  special  or  local  laws  "for  the  assese- 
ment  or  collection  of  taxes." 

The  case  of  Board  v.  State  er  reU  VS6  Ind. 
604.  58  N.  E.  1037,  la  dearlr  dlaOnguMuMe 
from  the  present  case,  and  tbe  point  rdied 
upon  was  decided  In  a  concnrrli^  ofiliiioii  bj 
only  two  members  of  the  court 

The  point  now  under  consideration  was  not 
Involved  in  the  California  case  of  Peoide 
Central  Padfle  R.  Co.,  83  Cal.  398,  23  Pac. 
Sf&.  This  is  clearly  shown  by  the  latw  caa» 
of  People  V.  Central  Padlte  R.  Ga,  105  OaL 
576.  38  Pad.  906. 

The  constitutional  provision  la  tiiat  ttw 
Legislature  shall  not  pass  local  or  special 
laws: 

"Laying  out,  c^rening,  altoring  or  worUns 
roads  or  mfl^iwayB,  except  as  to  state  roada  ex- 
tending  Into  more  than  one  county." 

Under  this  craistitntional  provision,  anwl- 
lants  would  apparently  divide  highways  into 
two  classes:  One,  county  highways  wbldh 
must  be  maintained  and  snn^orted  by  the 
people  of  the  county;  and,  tbe  other,  state 
highways  which  must  be  i^ned,  worked, 
and  Improved  at  tbe  expose  of  the  state, 
and  for  sadi  it  Is  not  competent  for  the  Leg- 
islature to  create  a  taxing  district  less  in 
area  than  tbe  whole  state.  A  brief  consid- 
eration of  the  question,  however,  wlU  demon- 
strate the  fallacy  of  this  argument 

First,  it  may  be  stated  broadly  that  all 
roads  laid  out  under  legislative  wactmoit 
are  public  highways  belonging  to  the  state, 
under  full  control  of  the  Legislature.  While 
such  control  is  usually  exercised  through  the 
the  Instrumentality  of  local  govemmeidal 
subdivisions  of  the  state,  the  Legislatore 
may.  in  the  absence  of  constitutional  llmlta- 
tlms,  directly  exercise  control  of  public  high- 
ways. State  ex  rel.  Board  of  Com'rs  of 
Count?  of  Hendricks  v.  Board  of  Com'rs  of 
County  of  Marion.  170  Ind.  686.  85  N.  E. 
618;  Oarvhi  v.  Danssman,  114  Ind.  428^  111 
N.  B.  826,  6  Am.  St  Bep.  637:  Backus  t. 
Fort  St  Union  Depot  Co.,  169  U.  S.  667. 
18  Sup.  Ct.  445,  42  L.  Ed.  853 ;  Williams  v. 
Eggleston,  170  U.  S.  304,  18  Sup.  Ct  617,  42 
L.  Ed.  1047;  O'Connor  v.  Pittsburg,  18  Pa. 
187. 

The  above  being  true,  then  all  the  public 
highways  within  Socorro  count?  are  public 
highways  belonging  to  the  state,  and  over 
which  the  Legislature  could  exercise  plenary 
control,  were  It  not  for  the  constltutlcmal 
limitations  Imposed  upon  It  But  this  Uml* 
tatlon  does  not  change  the  character  of  the 
highways.  Those  laid  out  by  the  local  au- 
thorities, under  the  general  laws,  are  no  leas 
state  highways  than  are  thoae  established 
by  special  acts,  extending  into  more  than 
one  county. .  All  that  the  constitutional  pro- 
visions meant  to  accomplish  was  to  require 
the  Legislature  to  provide,  by  general  law, 
for  the  laying  out  tuning,  working,  and  Im- 
proving highways  local  In  their  nature,  and 
net  estaUlshed  as  a  "state  road  extendtns  In- 
to mm  tbaa  ene  eoimtir?  br  the  load  a»> 
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ities.  Where  a  road  extends  Into  more 
1  one  county  and  la  established  as  a 
te  road,"  the  Legislature  ia  given  a  free 
d,  and  may  adopt  any  means  deemed 
:dlent  toi  the  op^ilng,  worklog.  and  Im- 
rlng  of  the  BOJfiBt  not  inhibited  by  some 
!r  constitutional  prorialon.    The  mere 

that  anch  a  road  Is  declared  to  be  a 
te  road"  does  not  differentiate  It  from 
other  highways  of  a  glTen  county*  far- 

than  to  take  It  out  under  the  11m- 
ons  imposed  upon  the  Legislature  as  to 
necessity  of  provldii^  for  its  raailnte- 
:e  and  control  by  general  law.  All  are 
i  highways  In  the  broad  sense  of  the 
1,  and  are  under  legislative  control ;  but 
le  one  case  such  control  can  tmly  be  exer- 
1  under  general  laws,  while  In  the  other 
lal  or  local  laws  may  be  enacted, 
le  above  being  true,  the  question  arises 
>  whether  it  was  competent  for  the  Leg- 
nre  to  create  a  special  taxing  district 
ii6  improvement  of  the  road  in  question. 
0  a  highway,  or  highways  not  extending 
more  than  one  county  and  declared  to  be 
•  roads,  it  Is  not  to  be  doubted  that  It 
d  be  competent  for  the  Legislature  to 
Ide  for  the  creating  by  local  authorities 
pedal  taxing  district,  under  a  general 
for  the  improvement  of  highways,  wlth- 
regard  to  municipal  or  political  snbdlTl- 
t  of  the  state,  and  to  authorize  the  levy 
tax  on  all  property  within  such  district 
niform  rule,  according  to  its  value,  for 
mrpose  of  aiding  In  the  construction  of 
.0  local  improvements.  In  the  case  of 
>n  V.  Board.  128  Ind.  66,  27  N.  B.  236, 

R.  A.  886,  It  la  said: 

is  not  unuaual  (or  tbe  Le^slaturea  of 
leveral  states  In  the  Union,  id  the  exei^ 
jE  the  general  power  ot  taxation,  as  well 

the  power  of  Kical  assessments,  to  create 
edal  taxinx  district,  without  regard  to 
;ipal  or  political  snbdivisioDS  of  tbe  states, 
•x>  levy  a  tax  on  all  property  within  such 
ct  by  a  uniform  rule^  accordiog  to  its 
.  for  the  purpose  of  aiding  in  the  constrnc- 
public  local  improvements." 

Further  reference  to  the  Indiana  case 
he  made  In  discussing  tbe  next  propoei- 
which  Is  that  the  act  in  question  vlo- 
section  1  of  article  8  of  the  ConsUtn- 
which  reads  as  follows: 
ixes  levied  upon  tangible  property  shaU 

groportion  to  the  value  thereof,  and  taxes 
e  «|aal  and  uniform  upon  subjects  of 
ion  of  the  same  class." 

we  understand  appellants  position  on 
proposition,  it  Is  that  because  the  road 
estlon,  conceding  that  It  has  been  legal- 
tablished,  extends  Into  more  than  one 
:y,  and  la  declared  by  tbe  Act  in  ques- 
to  be  a  state  highway,  such  road  la  a 
e  road"  and  must  be  constructed  and 
talned  at  the  jexpense  of  the  whole 
;  that  It  la  not  competent  for  the  Leg- 
ire  to  levy  a  tax,  for  a  state  purpose, 
the  property  of  only  a  part  of  the 
e  of  the  state.  In  other  words,  under 
onstltatlooal  provision,  %,  tax  for  a  state 


poipoee  must  be  equal  and  uniform  vhrongh- 
out  the  st^te;  a  tax  for  a  county  purpose 
most  be-  equal  and  anifnm  tbronghont  tiie 
county,  etc  And  It  Is  contended  that  this 
court.  In  the  case  of  Catron  v.  Marron,  19 
N.  M.  fioa  142  Pac  S80.  held  that  this  state 
was  committed  to  the  policy  of  the  construe- 
tion  and  maintenance  of  a  system  of  hlfth- 
ways  under  the  supervision  of  the  state. 
That  it  was  so  stated  in  that:  opinion  Is  not 
eabject  to  dispute^  but  that  case  affords  no 
support  for  appellants. 

Appellants  say  that,  If  the  present  law  is 
sustained,  a  heavier  burden  Is  placed  upon 
the  taxpayers  of  Socorro  county  for  a  state 
purpose  than  is  placed  upon  the  taxpayers 
of  other  oonntiee,  and  that  this  is  a  clear 
violation  of  the  rule  of  uniformity  In  taxa- 
tion as  declared  by  this  court  In  tbe  case 
of  Ranch  &  Cattle  Co.  v.  Board  of  Equaliza- 
tion. 18  N.  M.  6S1, 189  Pac.  109,  and  that  this 
tax  is  attempted  to  be  imposed  for  a  state 
highway,  which  Is  In  no  sense  a  local  Im- 
provement 

These  contentions  require  a  consideration 
of  the  nature  of  public  highways,  and  tbe 
meaning  of  the  constitutional  provision  ex- 
eD;«)tlng  "state  roads  extwiding  Into  more 
than  one  county"  from  the  inhibition  against 
local  or  special  laws. 

In  Cooley  on  Taxation  (3d  Ed.)  p.  238,  it 
Is  said: 

"Taxing  districts  may  be  as  Domerous  as  the 
purposes  for  which  taxes  are  levied.  Ihe  dis- 
trict (or  a  single  highway  may  not  be  the  same 
as  that  for  the  schoolhouse  located  upon  it.  It 
is  not  essential  that  the  political  districts  o( 
the  state  shall  be  the  same  as  the  taxing  dis- 
tricts, but  special  districts  may  be  estabUshed 
(or  special  purposes,  wholly  ignoring  the  polit- 
ical divisionB.  A  school  district  may  be  created 
of  territory  taken  from  two  or  more  townships 
or  counties,  and  the  benefits  of  a  highway,  a 
levee,  or  a  drain  may  be  so  peculiar  that  Jus- 
tice would  require  the  cost  to  be  levied  eiUier 
upon  part  of  a  towiuhlp  or  county,  or  upon 
parts  ot  several  sudi  snbdlvidons  of  the  stata" 

In  Elliott  on  Roads  and  Streets  (Sd  Ed.)  i 
476,  the  author  says: 

"The  legislature,  ' in  the  absence  of  any  con- 
Btitutiiinal  provision  to  the  contrary,  may  pro- 
vide for  taxing  districts  without  regard  to  the 
boundaries  of  countka,  townships,  or  municipal- 
ities, as  well  as  by  (ollowing  exwing  piditical 
or  momcipal  lines.  Highway  improvements 
may  be  made  by  a  tax  on  all  the  property,  real 
and  penonal,  in  tbe  taking  district,  or  by  local 
asseasments  against  thd  real  estate  specially 
benefited.  In  other  words,  it  is  for  the  Legis- 
lature to  determine  in  general,  within  constitu- 
tiODal  limitations,  on  what  persons  and  pi-op- 
erty  tbe  cost  or  expense  of  coostraeting  and 
nuuntaining  highways  shall  fell  and  tbe  mode 
of  taxation  or  mannw  of  raidng  the  fund." 

In  the  case  of  State  ex  reL  r.  Board,  170 
Ind.  005,  80  N.  E.  613,  the  Supreme  Court  of 
Indiana  said: 

"All  roads  laid  out  under  legislative  mact- 
ment  are  public  hi^ways  belonging  to  tiw 
state,  under  full  control  of  the  Lwslature. 
While  this  control  is,  as  a  general  riue,  exer- 
daed  through  the  instrumentality  o(  local  gov- 
ernmental subdivisions  of  tbe  state,  the  Lwia- 
lature  may,  in  the  absence  of  cwstitutional  Um- 
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ttatlonB,  directly  exercise  control  of  public  high- 
way*." 

Many  authorities  are  cited  by  the  court 
sostalnlng  the  doctrine.  Id  the  same  cue 
the  court  farther  said: 

"GraTel  and  macadamized  roads  and  roads 
built  of  other  material  may  be  conatrooted  and 
ke^t  in  repair  by  the  state,  or  under  state  au- 
thority by  municipal  Bubdivisioiia  (rf  the  state, 
or  taxing  districts  created  by  the  Legislature 
for  that  porpoBe." 

In  the  case  of  Smith  t.  Board,  etc.,  178 
Ind.  364,  90  N.      881,  the  court  said: 

"The  doctrine  relating  to  such  special  taxes 
j^oceeds  unm  the  tiieory  that  the  tax  is  re- 
turned to  Oie  parson  or  jpr(4)erty  payins  it,  in 
the  form  of  special  benefits  received,  aoa  hence 
bonds  issued  for  the  construction  of  such  roads 
do  not  eonsdtnte  a  debt  of  the  county  or  town- 
ship, within  the  meaning  of  article  18  of  the 
Oonstitution,  as  challenged  b^  appellants  in 
the  first  paragraph  of  complaint  Board,  etc., 
V.  HarreU,  supra  [147  Ind.  500,  46  N.  E.  1241; 
Board,  etc.,  Reeves,  supra  [148  Ind.  467,  46 
N.  a  996]. 

"What  Shan  constitato  the  taxing  district, 
and  whether  it  may  be  confined  to.  or  disregard, 
boundary  lines  of  counties,  townships,  or  lesser 
municipalities,  are  matters  wholly  within  the 
diacretion  of  the  Legislature.  It  is  said  in  1 
Gooley.  O^tlan  (8d  Ed.)  288:  Taxing  dis- 
tricts may  be  as  numerous  as  the  purposes  for 
whidi  taxes  are  levied.  •  •  •  It  is  not 
essential  that  the  political  divisions  of  the  state 
shall  be  the  same  as  the  taxine  districts,  but 
special  districts  may  be  established  for  special 
purposes,  whoDy  ignoring  the  political  divi- 
sions.' Gilson  V.  Board,  etc.  (1^1)  128  Ind. 
66.  69  [27  N.  m  236],  11  L.  B.  A.  8S5;  Board, 
etc,  T.  Harrell,  supra;  Lowe  t.  Board,  etc. 
(1901)  156  Ind.  163  fSO  N.  E.  468];  Spauld- 
ing  T.  filott  (1906)  16t  Ind.  68  [76  N.  B.  620]; 
EUiott,  Beads  and  Sts.  (2d  Ed.)  |  83.  The 
Legislature  has  not  only  the  power  to  levy  the 
tax  and  to  authoriie  the  Invasioa  of  other  gov- 
ernmental jurisdictions,  but  also  the  right,  in 
ordinary  cases,  to  declare  what  shall  consti- 
tute the  taxing^  district.  With  respecta  to  this 
point.  Judge  Cooley  says:  'When  the  nature 
of  a  case  does  not  concli^rely  fix  it,  the  power 
to  determine  what  shall  be  the  taXio^  district 
for  any  particular  burden  is  purely  a  l^alar- 
tin  power,  and  not  to  be  interfmd  wiui  or 
controlled,  except  as  it  may  be  limited  or  re- 
strained by  coniBtitutional  j>rovisions.*  1  Cool- 
ey.  Taxation  (3d  Ed.)  234.  See.  also,  Byraia 
V.  Board,  etc.,  sapra  [145  Ind.  240,  44  N.  B. 
8S7,  88  L.  B.  A.  471^;  Board,  etc.,  t.  Bai^ 
rell,  supra." 

To  the  same  effect,  see  Railroad  Co.  t. 
OommiHsloners,  48  Ohio  St.  249,  27  N.  B. 
548 ;  Bowles  t.  State,  37  Ohio  St.  35. 

In  the  present  case,  the  Legislature,  exer^ 
cislng  a  power  expressly  granted  by  the  Con- 
stitution, has  made  provision,  by  a  special 
law,  for  the  laying  out,  opening,  and  working 
of  a  "state  road  extending  into  more  than 
one  county,"  and  has  determined  and  pre- 
scribed the  limits  of  the  taxing  district  with- 
in which  the  tax  shall  be  laid  for  the  pur- 
pose of  providing  funds  for  the  construction 
of  the  road  so  laid  out  and  established.  If 
the  power  to  authorize,  and  provide  for  the 
creation  of  a  special  taxing  district  for  tha 
improvement  of  a  highway,  by  a  general  law, 
under  the  ordinary  constitutional  provision, 
similar  to  onr  own,  without  the  exception,  be 
conceded,  then  It  most  necessarily  follow. 


where  the  Constltntlcoi  expressly  giveB  to  the 
Legislature  the  power  to  enact  a  local  and 
special  law  for  the  opening,  altering  or 
working  of  a  stete  road  extending  Into  mora 
than  one  county,  that  the  Legislature  may 
determine  what  shall  be  the  taxing  district 
for  the  purpose  of  providing  revenue  for  the 
Improvement  of  the  road.  In  other  worda,  tf 
the  Legislature  could,  by  a  general  law,  pro- 
vide for  the  creation  of  taxing  districts  In 
the  several  counties,  for  the  Improvement  of 
highways,  upon  petition,  election,  or  others 
wise,  It  can  by  special  or  local  law  because 
of  the  exception  In  the  Constitution  deslf* 
nate  the  improvement  to  be  made  upon  a 
road,  which  It  establishes  as  a  state  road, 
extending  Into  more  than  one  conn^,  and 
designate  the  taxing  district  which  shall  bear 
the  burden  of  such  Improvement.  Aa  said  tn 
the  case  of  Smith  v.  Board,  supra: 

"The  Legislature  has  not  only  the  power  to 
levy  the  tax  and  to  antborize  the  invarion  tii 
other  ■OTwnmental  Juriadictkms,  but  alao  the 
right,  in  ordinary  caaes,  to  declare  what  shall 
c(mstitate  the  taxing  district." 

Here  the  Legislature  has  dedared  that  all 
the  property  In  Socorro  ooimt7  ahaU  be  taxed 
for  the  Improvement  of  a  designated  portion 
of  the  state  road  whicb  It  has  orated,  and 
has  determined  that  all  the  property  within 
sodi  county  will  be  benefited  In  proportion  to 
tax  exacted. 

In  the  case  of  Board  of  Gom'za  t.  HarreU» 
147  Ind.  600. 40  N.  B.  124.  the  court  «ald: 

"For  the  purpose  of  making  audi  improve- 
ment, the  Legislature  may  levy  a  tax  upon  all 
or  a  part  of  the  property  in  sudi  district  by  a 
uniform  rule  aocormng  to  its  value,  or  may 
chacge  the  coat  thereof  to  the  property  in  audi 
district  aoGording  to  what  is  known  as  the 
'front  foot'  rule,  thus  determining  in  advance 
what  property  is  benefited,  or  it  may  delegate 
to  a  subordinate  agency  tM  power  to  ascertain 
and  report  the  benefit.  If  any,  to  the  different 
tracts  of  real  estate  within  such  district  In 
other  words,  the  Legislature  may  declare  that 
all  or  a  portion  of  the  property  within  such 
district  is  benefited,  dther  according  to  its  val- 
ue or  in  proportion  to  its  actual  benefit  to  be 
determined  by  the  Legislature  itself  or  1^  per- 
stms  selected  for  that  purpose." 

In  Cooley  on  Taxation,  p.  236,  It  Is  said: 

"The  Legiriatore  Judges  finally  and  con- 
clusively upon  all  questions  of  polity,  as  it  may 
also  upon  all  questiona  of  fact  which  are  in- 
volved in  the  determination  of  a  taxing  dis- 
trict. And  having  the  authority  to  determine 
what  shall  be  the  taxing  distrkts,  the  L^s- 
lature  must  also  be  left  to  its  own  methods  of 
reaching  the  conclusion.'' 

In  the  case  of  Board  t.  State  ex  r&.,  1S5- 
Ind.  604,  68  N.  B.  1037,  dted  by  appellants, 
the  court  was  considering  a  statute  which  au- 
thorised a  diange  of  county  seats,  and  pro- 
vided, In  the  BYeat  the  change  was  made*  that 
the  expense  of  providing  a  site  and  construct* 
Ing  the  necessary  buildings  diould  be  bom© 
by  the  township  in  whldi  the  new  conrthouse 
and  Jail  were  to  be  erected.  In  an  opinion 
concurred  In  by  two  of  tlu  Jadgee^  It  was 
said: 

"It  may  be  laid  down  as  a  general  proposi- 
tion that*  under  a  constitutional  limitation  like- 
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that  embodied  In  artiele  10.  {  1.  of  tb«  Oon- 
■titDtUm  of  OilM  state,  reqoinnc  unUonoit;  and 
equality  of  taxation,  a  tax  for  a  state  purpose 
must  be  uniform  and  equal  throngbout  the 
state,  a  tax  for  a  county  purpose  must  be  uni- 
form and  equal  tbrooghout  Oie  cooiit?*  ud  a 
tax  for  a  township  purpose  must  be  Dzuform 
and  equal  throughout  the  townahip." 

AntbOTlttes  from  several  states  are  dted 
trastalnlng  the  principle  enunciated.  Other 
aatborltles,  under  similar  constitutional  pro- 
vialons,  sustain  the  validltr  of  such  laws  on 
the  giouDd  that  the  special  advantage  accru- 
ing to  the  community  In  whidi  a  state  insti- 
tntlon  is  located  justify  the  assessment  of  a 
tax  upon  such  commonity,  which  presumably 
is  in  proportion  to  the  q)ecial  beneat  re- 
ceived. Rankin  v.  Torau,  Mayor,  etc.,  72  Or. 
224, 143  Fac.  8»4;  Tamer  v.  City  of  Hattles- 
burg,  98  Miss.  337,  53  South.  681. 

Whether  a  special  assessmeut  district  could 
be  created  f6r  the  purpose  of  levying  a  tax  for. 
the  erection,  constructioD,  or  nudntenance  of 
a  purely  state  Institution,  is  aside  from  the 
question  here  opder  consideration,  and  the 
autliorltiee  cited  by  appellant  bare  no  ap- 
plication. The  law  is  so  well  settled,  as 
above  shown,  that  the  Legislature  may  create 
q;»ecial  taxing  districts  for  the  construction 
of  highways,  regardless  of  predact  or  county 
lines,  that  it  is  no  longer  an  open  question. 
No  authority  to  the  contrary  has  been  dted, 
and  we  have  found  none. 

As  heretofore  suggested  In  this  opinion,  it 
was  not  the  intoitiou  of  the  framera  of  the 
Ckmstltution.  and  the  people  in  adopting  it, 
to  impose  upon  the  state  the  burden  of  pro* 
Tiding  funds  for  the  construction  and  im- 
provement of  all  roads,  which  the  li^islature 
might  declare  to  be  "state  roads  extending 
into  more  than  one  county,"  but  simply  to 
give  the  Legislature  plenary  power  over  such 
roads,  and  their  Improvemeait  and  construc- 
tion. Slight  consideration  will  demonstrate 
the  object  in  view.  In  Cooley  on  Taxation 
(3d  Ed.)  p.  1297,  the  author  says; 

"ESsewbere  in  this  work,  the  public  high- 
ways have  been  spoken  of  as  subjects  of  gen- 
eral concern  to  the  people  of  the  whole  state. 
In  a  certain  sense  tbey  are  of  local  concern, 
because  the  local  organizations  couatruct  and 
support  them,  but  they  are  constructed  fpr 
the  general  benefit  and  use  of  all  the  people, 
and  only  turned  over  to  the  localitieB  as  a 
matter  ot  apportiomaant.  litis  t>eing  the  case, 
any  township,  city,  or  county  that  neglects  its 
duty  in  this  regard  may  be  compelled  by  the 
interference  of  the  state,  and  on  state  account 
to  perform  it." 

For  example,  suppose  under  the  general 
law  a  county  would  refuse  to  levy  a  tax  or 
I>erform  work  upon  a  main  road,  leading  into 
other  counties.  Or  suppose  that  one  of  the 
counties  through  which  the  "Camlno  Real" 
extends  would  refuse  to  levy  a  tax  for  the 
purpose  of  improving  that  portion  of  the  road 
wljthln  its  boundaries,  and  the  constitutional 
exemption  as  to  state  roads  extending  into 
more  than  one  county  did  not  exist,  the  whole 
scheme  of  good  main  thoroughfares  might 
be  effectually  blodud.  by  such  neglect  on  the 


part  ot  one  county.  Under  the  exc^ptipn  in 
the  Constitution,  the  Legislature  could  com- 
pel Bach  county  to  perform  its  duty,  and 
could  under  a  special  law  levy  the  necessary 
tax  and  provide  for  the  improv»nent  of  snch 
road.  Sodi.  we  believe,  was  the  purpose  of 
tlie  exertion.  Were  we  to  accept  appellant's 
view  of  the  law  and  hold  that  the  doctdne 
announced  In  the  case  of  Board  v.  State  ex 
r^,  supra,  applied  to  highways  extending 
Into  more  than  one  county,  the  result  would 
be  that  special  assessment  districts  could  not 
be  created  for  the  Improvement  of  streets 
within  a  city.  Streets  and  highways  within 
a  dty  are  certainly  for  the  benefit  of  all  the 
inhabitants  within  the  dty  and  their  im- 
provement and  repair  are  dty  purposes.  If 
a  tax  could  not  be  laid  upon  the  proper- 
ty ef^ecially  benefited  for  the  purpose  of 
paying  for  the  Improvement,  then  all  the 
property  within  the  limits  of  the  dty  would 
necessarily  be  required  to  be  assessed  for 
all  street  and  sidewalk  Improvements  made. 
It  is  universally  held,  we  believe,  that 
a  dty  may  pay  for  the  cost  of  street  im- 
provements out  of  the  funds  raised  by  gen- 
eral taxation  upon  all  the  property  within  the 
dty;  but  it  is  likewise  also  generally  held 
that  special  assessment  districts  may  be  cre- 
ated for  the  pnipose  of  miiMiig  eadx  improve- 
ments. 

We  do  not  mean  to  be  understood  as  hold- 
ing that  it  would  not  be  competent  for  the 
Legislature  to  provide  for  the  Improvement 
of  such  state  roads  at  the  expense  of  all 
the  property  of  the  state,  for  such  is  not  the 
case.  All  or  part  of  sudi  expense  may  be 
paid  for  by  the  state,  or,  as  In  the  present,  a 
spedal  taxing  district  may  be  created  and  a 
tax  levied  upon  all  the  property  therein  for 
the  purpose  of  providing  funds  for  such  pur- 
pose. 

[fi]  What  has  been  said  disposes  of  api>el- 
lants'  last  contention,  that  the  act  is  In  vio- 
lation of  article  9,  |  10.  of  the  ConstltuUon, 
which  prohibits  counties  from  borrowing 
money  until  after  the  proposition  to  create 
such  debt  shall  have  been  submitted  to  the 
qualified  electors  of  the  county  who  have 
paid  a  property  tax  therein  during  the  pre- 
ceding year,  and  approved  by  a  majority  of 
those  voting  thereon.  If  the  Legislature  law- 
fully created  a  spedal  taxing  district,  em- 
bracing the  territory  comprised  within  the 
boundaries  of  Socorro  county,  for  the  purpose 
of  raisUig  funds  for  the  improvement  of  the 
road  in  question,  then  the  antidpatlou  of  the 
revenue  raised  by  such  tax,  under  the  au- 
thority of  the  act  in  question,  would  not  be 
the  creation  of  a  debt  against  Socorro  coun- 
ty, but  would  simply  be  a  debt  for  the  tax- 
payers within  such  district,  and,  as  required 
by  the  law  under  consideration,  would  be 
repaid  out  of  the  proceeds  of  the  special  tax. 
In  the  case  of  Board  of  Ck)mmlssioners  v. 
Barrel  et  aL.  147  Ind.  SOO,  46  N.  EL  124, 
a  township  bad  voted  bmds  for  the  coofitruc- 
tion  of  a  free  gravel  road,  under  a  law  w 
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anthorlzliig.  The  contention  was  made  that 
IJie  township,  being  already  Indebted  to  Its 
coDstltntlonal  limit,  could  not  legally  incQr 
further  Indebtedness,  and  tliat  the  bonds 
were  void.  The  court  said: 

"The  special  tax  levied  by  tfae  board  of  [conn- 
ty]  commissionerB  upon  all  the  property  of  tiw 
taxins  district  la  not  an  indebtedness  of  the 
township  or  townaUiw  composing:  such  taxing 
district,  bud  is  an  indebtedness  ot  the  tax- 
payers, secured  by  a  Men  on  their  property, 
and  for  which  only  their  property  is  liable: 
and  ia  no  more  to  be  counted  in  ascertaining 
the  indebtedness  o£  a  township  than,  the  in- 
dividual indebtedness  of  the  inhabitants  of  the 
county." 

See;  also,  Smith  t.  Board,  173  Ind.  364, 
90  N.  £.  SSI ;  Board  v.  Reeves,  148  Ind.  467, 
46  N.  £.  995. 

Sndi  being  the  case,  the  act  in  questldn 
is  not  violative  at  article  9,  $  10,  of  the  Con- 
stltntioa. 

.  Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  will  be  affirmed,  and 
it  Is  so  ordered. 

PARKEB,  J.,  concurs. 

HANNA,  J.  (dissenting.  The  first  ques- 
tion considered  In  the  majority  opinion  Is 
whether  or  not  the  act  In  question  Is  a  law 
for  the  laying  out,  opening,  altering,  or  work- 
ing of  a  state  highway  extending  into  more 
than  one  county,  and  therefore  without  the 
constitutional  Inhibition  against  local  or  spe- 
cial legislation.  The  act  (chapter  23,  Laws 
1915)  creates  a  "state  highway  between  Hon- 
do post  office  in  Lincoln  county,  and  MogoUon 
in  Socorro  county."  It  directs  the  board  of 
county  commissioners  of  Socorro  county  to 
cause  to  be  made  a  levy  of  not  exceeding 
two  mills  for  the  purpose  of  providing  funds 
for  the  working  and  construction  "of  that 
portion  of  the  said  state  highway  which  lies 
between  the  dty  of  Socorro  and  the  town 
of  Mogollon  in  said  county."  After  provid- 
ing that  the  proceeds  of  the  levies  shall  be 
expended  by  the  board  of  county  commission- 
ers upon  that  part  of  the  said  highway  be- 
tween the  city  of  Socorro  and  the  town  of 
Mogollon  in  Socorro  county,  other  minor  pro- 
visions are  made  which  I  do  not  deem  it  nec- 
essary to  consider  at  this  time.  The  infirm- 
ity of  the  act  lies  In  the  fact  that,  while 
the  road  Is  declared  to  be  a  state  highway, 
no  provision  Is  made  for  working  or  laying 
out  the  same  other  than  within  the  county 
of  Socorro,  and  it  would  seem  that  the  con- 
stitutional inhibition  was  sought  to  be  avoid- 
ed by  a  mere  declaration  of  the  Legislature 
that  the  road  was  a  state  highway,  when 
in  truth  and  in  fact  it  was  nothing  more  nor 
less  than  a  county  road  between  two  points  In 
Socorro  county,  thus  attempting  to  do  by  In- 
direction what  dearly  could  not  be  done 
.  directly. 

While  fully  appreciating  the  reluctance 
with  which  courts  declare  legislative  acts 
unconstitutional.  It  Is  my  (pinion  that  there 
can  Iw  little  or  no  aaf^goard  in  constltatlon- 


al  prohibition  against  legislatlm  of  this  char- 
acter, If  this  court  permit  a  declararton  by  ■ 
the  Legislature  to  set  aside  the  apparent  pur- 
poses and  declarations  of  the  act  Itself,  to 
be  ascertained  by  an  examlnatltm  of  the  act 
as  a  whole.  The  act  la  clearly  Inconsistent 
with  Its  avowed  purpose  as  stated  In  the 
enacting  clause,  and  the  actnal  purpose  as 
set  out  In  the  body  of  .the  act,  and  It  Is  my 
opinion  that  the  latter  should  control. 

The  next  point  considered  Is  whether  the 
act  is  a  local  or  special  act  regulating  county 
affairs,  In  that  It  attempts  to  vest  In  the ' 
board  of  county  commissioners  special  au- 
thority and  supervision  of  the  proposed  high- 
way and  its  construction.  This  question,  like 
the  first  question  considered,  depends  npcm 
whether  or  not  the,  declaration  of  the  Legis- 
lature that  the  road  Is  a  state  highway  Is 
to  be  controlling  factor  In  our  omslderatlon 
of  the  constitutionality  of  the  act;  and  all 
that  I  have  had  to  say  upon  the  first  qnes- 
tion  would  apply  to  a  consideration  of  this 
question,  and  be  determinative  thereof. 

Not  desiring  to  lengthen  this  opinion,  I  will 
briefly  (Consider  the  question  raised  by  ap- 
pellants concerning  the  constitutionality  of 
the  act  under  consideration  in  light  of  the 
Inhibition  against  local  or  special  legisla- 
tion In  the  assessment  or  collection  of  tax- 
es. The  majority  opinion  supports  the  act- 
and  finds  authority  for  the  view  that  in-' 
hibltlon  against  the  assessment  or  collection 
of  taixes  does  not  conflict  with  a  levy  of 
taxes.  I  cannot  agree  with  this  view  <rf 
the  matter,  as  I  bold  that  the  levy  ot  taxes 
must  necessarily  Include  both  the  assess- 
ment and  collection  of  the  same,  and  I  there- 
fore agree  with  the  holdings  of  the  Wisconsin 
Supreme  Court  In  Its  interpretation  of  a  con- 
stitutional provision  similar  to  ours;  that 
court  in  this  connection  saying: 

"The  sense  and  meaning  of  the  constitutioaal 
prohibition  is  as  broad  as  ths  language  of 
statute,  and  extends  to  all  the  various  proceed- 
ings required  to  be  taken  'to  raiae'  money  by 
taxation.  It  forbids  the  enactment  of  special 
laws  touching  the  entire  subject  and  method  of 
taxation."  Chicago  &  Northwestern  R.  Co.  v. 
Forest  County  et  aL,  96  Wis.  80,  86,  70  N. 
W.  77,  78. 

See,  also,  Klmbal  v.  Town  of  Bosendale, 
42  Wis.  407,  24  Am.  Bep.  421 ;  State  ex  tel. 
Merrimac  v.  Hacelwood,  158  Wis.  405,  14a 
N.  W  .  141. 

I  believe  much  might  also  be  said  upon 
the  subject  of  the  constitutional  inhibition 
against  local  or  special  legislation  regulating 
county  affairs.  It  would  seem  that  the  act 
in  question  Imposes  an  additional  tax  upon 
the  taxpayers  of  Socorro  county  not  shared 
by  the  taxpayers  of  other  counties  for  the 
support  of  what  Is  declared  to  be  a  .state 
highway.  If  In  point  of  fact,  as  seems  to  be 
clear  to  my  mind,  the  road  is  not  a  state 
highway,  but  a  county  highway,  then  the 
Legislature  has  attempted  to  regulate  the 
affairs  of  Socorro  county  in  the  matter,  and 
has  passed  local  leglatetUm  providing  for 
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tbe  levy  ot  a  tax  tor  what  la  strictly  a  coun- 
ty purpose.  If  the  road  is  to  be  conslderecl 
a  state  liighway,  tlien  a  heavier  burden  has 
been  piaced  upon  the  taxpayers  of  Socorro 
county  foi;  a  state  purpose  than  has  been  hn* 
posed  upon  th^  taxpayers  of  other  counties, 
whidi  is  dearly  a  Tiolatifm  of  the  rule  con- 
cerning uniformity  in  tax&tlon. 

For  the  reasons  pointed  out,  and  owing  to 
the  importance  of  the  question  lnv<Aved,  I 
am  constrained  to  dissent  from  the  majority 
opinion. 


GABDNEB  t.  PACIFIC  POWER  CO. 
(No.  226».) 

(Supreme  Court  of  Nevada.  March  22,  1917J 

1.  Appui.  and  Ebbob  ^=>744— AssianMBNT 
or  Ebbobs— Late  FiuNO—STBiKiNa. 

Motion  to  strike  aaairoment  of  errors,  sot 
filed  in  the  time  preftcribed  Bt  1&15.  c  142, 
f  IS,  and  no  manorandum  ox  errors  bemc  aerr- 
ed  on  respondeat  pursuant  to  B«v.  Lttw%  |  SS22, 
IS  well  taken. 

CBd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  IM^.  »  8043-8048.} 

2.  APPEAL  AiVD  Ebbok  i8=s»^3,  778(4>— Bbiefs 

— AnTBHAITOB. 

Motion  to  affirm,  copy  of  traoscrlpt  of  rec- 
ord Dot  being  served  on  responduit,  as  required 
by  Supreme  Court  rule  25,  par.  8  (154  Fac.  xi), 
and  appellant's  points  and  authorities  or  brief 
not  beinc  filed  and  served  in  the  time  provided 
by  rule  U  (154  Pac  ix),  is  weU  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  »  2772-2774.  310^  3109.] 

Appeal  from  District  Court,  GhurchlU 
Countr;  T.  O.  Hart,  Jn^^e. 

Action  by  O.  M.  Oardner  against  the  Padflc 
Power  Company.  Fzran  an  adverse  order, 
defendant  aKieals. 

Assignment  of  error  atrlcken,  and  order 
affirmed. 

Oea  B.  Thatcher,  of  Carson  City,  for  ap- 
pellant A.  L.  Height,  of  FaUon.  for  re- 
Bpondoit 

COLEMAN,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial. 

[1]  The  appeal  was  taken  April  25,  1916l 
On  June  24.  1916,  appellant  filed  with  the 
clerk  of  this  court  Its  ass^meut  of  errors ; 
bot,  BO  far  as  appears  o£  record,  no  service 
thereof  was  made  upon  the  adverse  party. 
Bespondent.  In  apt  time,  moved  to  strike  oat 
the  assignment  of  errors,  ni>on  two  grounds: 
First,  for  the  reason  that  It  was  not  filed 
within  the  time  provided  by  section  13,  c  142, 
p.  166,  Statutes  1916;  and,  second,  for  the 
reason  that  no  memorandum  of  errors  was 
served  upon  the  respondent  in  the  action,  as 
required  by  section  5322,  Revised  Laws  1912. 

[23  Bespondent  also,  in  apt  time,  made  a 
motion  that  the  order  appealed  from  be  af- 
firmed for  the  reasons:  First,  that  a  copy 
of  the  transcript  of  the  record  was  not  serv- 
ed upon  the  respondent  In  the  actl(m,  or  up- 
on his  attorney,  as  required  by  paragraph  3 
4>f  rule  25  of  this  court  (154  Pac.  xl) ;  and, 


second,  that  appeUant  did  not  file  and  serve 
his  points  and  authorities,  or  brief,  within 
the  time  provided  by  rule  11  of  this  court, 
(154  Pac.  ix). 

Counsel  for  respondent  filed  his  brief  In 
support  of  his  said  moticms,  and  time  was  al- 
lowed ooonsel  for  appeUant  In  which  to  file 
his  brief  in  reply  thereto,  and  the  matter  was 
set  down  for  oral  argument  At  the  time  set 
for  the  oral  argument  of.  the  motions  men< 
tloned,  cotmsel  for  respondent  appeared.  No 
appearance  was  made  for  appellant.  Counsel 
for  respondent  called  the  court's  attention  to 
the  fact  that  no  brief  had  been  filed  by  coun- 
sel for  appellant,  and  urged  that  the  case 
stand  submitted  on  his  motions  and  brief; 
and,  no  good  cause  appearing  why  audi 
should  not  he  the  order,  an  order  was  entered 
accordingly. 

We  are  of  the  opinion  that  the  motions  a,re 
well  taken.  Neither  of  the  requirements 
mentioned  was  complied  with  by  appellant. 
We  do  not  deem  it  necessary  to  enter  upon 
a  discussion  of  the  case.  This  court  has  in 
numerous  instances  affirmed  Judgments  for 
failure  to  conq)ly  with  the  rules  of  the  court 
in  regard  to  the  filing  of  briefs.  McLeod  v. 
Lee..  14  Nev.  103,  28  Pac.  124;  Goodhue  v. 
Shedd.  17  Nev.  140.  30  Pac  695 ;  Mathewson 
V.  Boyle,  20  Nev.  88,  18  Paa  434;  State  v. 
Myatt,  10  Nev.  163;  LinvlUe  v.  Clark,  30 
Nev.  113,  93  Pac.  231;  2  Oyc.  1028. 

It  Is  ordered  that  the  assignment  of  errors 
filed  be  stricken  from  the  files,  and 

that  the  order  appealed  from  be  affirmed. 

McCiABBAN.  a  J.,  and  SANDERS.  J., 
concur. 


COFFIN  V.  COFFIN.  (No.  2253.) 
(Supreme  Court  of  Nevada.    March  22,  1917.) 

1.  Apfeai,  ano  Ebbob  ^»744  —  Asdiomdiirr 
OF  Ebbobs  —  TiHK  TOB  Fixjira  —  Stattttb 

— GoMBTBUcnON . 

St  1915,  a  1^,  I  18.  providing  that  as- 
signments of  error  shall  be  served  on  toe  adverse 
parties  and  filed  with  the  clet^  of  the  Supreme 
Court  within  20  days  after  an  appeal  has  been 
taken,  and  that  if  not  so  filed  no  error  shall  be 
cousidered,  is  peremptory  and  leaves  no  room 
for  construction,  so'tha^  if  the  assignment  he 
not  filed  within  the  time  limited,  the  omission 
may  not  be  cured  by  a  subsequent  filing,  in  tbe 
absence  f>f  fraud,  bad  faith,  or  deception  on  the 
part  of  respondoit 

[Ed.  Note.— For  other  cases,  see  Anwel  and 
Error.  Cent  Dig.  S|  3043-3046.] 

2.  Afpbai:.  ANn  Eebob  ^»2— Ooiistitittional 
BiQHT  OF  Affeal— Statute— CoNSTEucTioN. 

Bt.  1015,  c.  142,  J  13,  requiring  aaBignments 
of  error  to  be  served  and  filed  within  20  days, 
does  not  deprive  an  appeUant  of  tiis  constitu- 
tional right  <^  appeal,  smce  while  tbe  Constitu- 
tion gives  tbe  right  of  appeal,  and  the  Legisla- 
ture, imder  the  pretense  of  prescribing  forms, 
cannot  deprive  parties  of  substantial  rights,  the 
conatitutionai  right  of  appeal  is  to  be  enJored 
and  exercised  subject  to  the  r^ulatlons  of  law 
and  practices  of  the  court 

[Ed.  Nota— For  other  cases,  see  Am>eal  and 
Error.  Cent  Dig.  M  3-7,  1882,  242Lf 
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8.  AppkU.  and  BiBBOB  4±»'718  —  AsaiaifianT 

or  SBKOtt. 

An  assignment  oC  enoiB  Is  foonded  upon 

the  bill  of  exceptions. 

Appeal  from  District  Court.  Washoe  Coun- 
ty; R.  G.  Stoddard,  Judge. 

Suit  for  diTorce  by  Mary  Belle  H.  Coffin 
against  John  Rol>ert»  Coffin.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendant  appeals.  Motion  to  dismiss  tbft 
appeal  sustained. 

Snmmerfleld  ft  Bidiards,  of  Beno,  for  ap< 
pellant  Hoyt,  Olbbcms  ft  Frendi,  oC  Beno, 
for  respondent 

SANDERS,  J.  This  appeal  was  taken  on 
tbe  19tta  day  of  June.  1916,  from  a  Jndgment 
and  OTder  of  the  district  couri;  of  the  Second 
judicial  district  of  the  state  of  Nevada,  in 
and  for  tito  county  of  Washoe,  granting  re- 
spondent a  decree  of  divorce  from  appellant, 
and  dcinying  aiv^lanfs  motion  for  a  new 
trlaL  Bespondent,  on  tbe  14th  day  of  Oc- 
tober, 1916.  filed  with  the  cleric  of  this  court 
a  notice  of  motion  for  an  order  dismissing 
the  appetf  or  affirming  tbe  Judgmoit  and  or- 
der appealed  tnm.  So  much  of  the  notice  of 
said  motl<m  as  is  putlnent  is  as  fcdiows: 

"That  said  appellant  did  not  within  twenty 
(20)  days  after  his  appeal  herein  had  been  takra 
serve  the  party  adverse  to  the  appellant  herdn, 
to  wit,  the  said  revondent,  or  file  with  tbe  <ieA 
ot  this  court  an  asdgnnient  of  errors  or  any 
asdgnment  of  errors  wnateoever,  but  on  the  con- 
trary served  and  filed  said  asslgnnient  of  errors 
hmdn  on  the  12tb  day  of  S<q;rtember,  1^6, 
whereas  the  said  appeal  of  appellant  herein 
had  heea  tiAen  and  perfected  bemn  on  tlu  t9th 
day  of  June,  1916.    •   •    • » 

The  motion  came  on  to  be  heftrd  on  Uie 
date  fixed  tor  the  argument  of  this  cause  on 
Its  merits.  After  a^umeat  the  motion  was 
submitted  on  tbe  affidavit  and  counter  af- 
fidavits of  counsel  for  the  respective  parties 
without  briefs. 

[1]  TUs  court  has  not  heretofore  had  oo* 
casloD  to  pass  upon  tbe  effect  of  a  failure  to 
serve  and  ffie  with  the  derk  of  this  court  an 
assignment  of  errors  wltliln  the  time  limited 
by  section  18  of  an  act  approved  March  16* 
1915  (Statutes  of  Nevada.  1015,  p.  166).  The 
section  la  as  follows: 

"WitUn  twoity  (20)  days  after  any  appeal 
has  been  taken  fnHn  any  onler  or  Judgment,  the 
party  or  parties  appealin^r  shall  serve  the  ad- 
verse parties  and  me  with  the  deik  of  the  Su- 
preme Court  an  assignment  of  errors,  which  ae- 
flignmeot  shall  dedgnate  generally  eadi  sepa- 
rate error,  specifying  the  page  and  lines  of  the 
record  wherein  the  same  may  be  found.  Any 
error  not  assigned  shall  not  be  considered  by 
tbe  Snpreme  Conrt.  If  the  party  fails  to  file 
such  assigmnent  within  the  time  limited  no  ei^ 
ror  shall  be  considered  by  the  Supreme  Coart. 
^e  assignment  of  errors  herein  provided  for 
shall  be  typewritten,  paged,  and  the  lines  num- 
bered, and  tbe  appellant  shall  famish  three 
copies  thereof  for  filing  in  the  Supreme  Court" 

By  this  section  of  tbe  statute,  assignment 
of  errors  la  made  an  essential  part  of  our 
practice  on  appeaL    Expressions  found  in 


nnmeroos  decisions  of  this  court  to  tlie  effect 
that  only  such  errors  as  are  ^braced  In  the 
assignment  of  errors  win  be  considered  have 
become  by  statute  a  positive  law,  and  if  the 
assignment,  as  provided  for,  be  not  served 
and  med  within  the  time  limited  by  the 
statute,  no  error  shall  be  considered.  The 
statute  is  express  and  perunptory  In  Its 
terms ;  it  Is  not  a  mere  matter  of  Corm  that 
can  be  waived  or  dispensed  with  1^  the 
agreement  of  the  parties  or  lenity  of  the 
court  but  it  is  one  of  substance.  It  leaves 
no  room  for  construction  or  lax  Interpreta- 
tion. There  is  no  saving  clause,  and  this 
court  has  no  diolce  but  to  follow  and  obey 
the  law.  Corbett  V.  Job,  S  Nev.  2M;  S  a  J. 
I  1462,  p.  1832. 

[2]  It  is  urged  by  counsel  fbr  appeUant 
that  to  sustain  the  motion  would  be  to  de- 
prive appellant  of  his  constitutional  right 
of  appeal.  It  is  trae  that  the  ConstltuUoii 
gives  the  right  of  appeal,  and  the  Legislature, 
under  the  pretense  of  prescribing  forma, 
cannot  deprive  parties  of  substantial  rights. 
Howard  r.  Ritdiards,  2  Nev.  137,  90  Am.  Dec. 
620.  But  it  Is  equally  true  that  the  con- 
stltutloBBl  right  ct  appeal  Is  to  be  wjoyed 
and  exercised  subject  to  the  regulations  of 
law  and  practices  of  the  court  Townsend  ▼. 
Smith,  12  N.  J.  Eq.  350.  72  Am.  Dec  403.  Nor 
is  the  case  presented  by  the  motion  sodi  mm 
to  call  Into  exercise  tbe  inherent  power  of 
the  court  Before  this  principle  can  be  in- 
voked to  qualify  a  statutory  limitation,  there 
must  be  frat^  bad  faith,  or  dec^tSoa 
practiced  on  the  rart  of  respondent  ^ytbe 
T.  Boswell,  UT  Ittd.  865,  20  N.  B.  263. 
Nether  is  ^rged  here. 

[S]  Tba  utmost  effect  that  can  be  given  tbe 
BffldavitB  of  the  parties  Is  that  that  oC 
ooanscA  ftn'  i^ipellant  tends  to  show  I3ut 
counsel  for  appeUaut  beUeved  that  one  ct 
counsel  for  respondent,  wlioi  he  ntnmed 
from  an  extended  absence  from  hla  oflBce, 
would  stipulate  wltli  affiant  that  the  reorad 
of  tbe  case,  as  inrqimred  In  an  abtaenrlstcd 
form  and  left  with  another  member  of  tiie 
firm,  should  constitute  the  record  on  appeal 
in  this  cause;  and  titose  of  commA  tar 
respondent  tend  to  show  that  there  was  do 
foundation  tar  saCh  beUe£  Ccmoedlng  ttie 
facts  as  detailed  in  the  aflldavtts  to  be  trWh 
they  do  not  authorize  a  departure  from  u 
independent  and  posltlTe  requlraaent  ot  tbe 
statute.  The  time  for  serrlng  and  filing  an 
assignment  of  error  does  not  run  from  the 
date  of  tbe  certification  ot  tbe  record  on  a»- 
peal,  but  tiom  the  date  of  appeaL  Asalgii- 
ment  ct  errors  Is  toonded  upon  the  Idll  of 
excepUoDS.  S  Am.  ft  Eag.  PL  ft  Pr.  96S.  Tbe 
bill  of  exceptions  was  engrossed,  as  provided 
by  statute,  settled  and  allowed  on  tlie  UOi 
day  of  June,  1916.  Sis  aivaal  was  tatei  oo 
the  same  date. 

We  are  in  accord  wltb  ua  expreasiott  itf 
this  court  found  in  the  case  of  Oorti^  t.  JoU 
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supra,  that  it  ia  always  disagreeable  to  de- 
cide a  case  upon  a  mere  qnestlcui  ot  practice. 
Bat  tbe  statute  clearly  goTems,  and  Ita  posi- 
tive reqalrement  leads  as  to  the  ocmcluslon, 
as  it  did  the  ooort  la  the  case  of  U.  S.  t. 
Tidball.  3  Ariz.  884.  29  Pae.  885,  that  if  the 
asstgnment  be  not  filed  within  the  time  limit- 
ed tbe  omisslou  may  not  be  cnred  by  a  snb- 
seqnent  filing. 

As  the  motion  has  been  made  and  insisted 
upon,  we  have  no  discretion  la  the  premises. 
The  motion  to  dismiss  the  appeal  must  be 
sustained. 

It  Is'  so  ordered. 

McGABRAN,  0.  7.,  and  COUBMAN,  3^  am- 

COT. 


HOBBIIX  T.  TITLE  GUAHANTT  &  SUIIB- 
TY  CX>,  et  at  (No.  18618.)  ' 

ffinpreme  Oourt  of  Waahiogtoii,  March  20; 
1917J 

1.  BlonoAon  4a»Sia(2)  —  FaSiTO  to  Dis- 

OHABQB — RsafSDT — StATUTI. 
Although  no  canae  of  action  for  failure  to 
dlseharge  mortgage  existed  at  common  law, 
there  was  mich  an  actl<Hi  in  eqsity,  and  S«m. 
Code  1915,  i  8799.  providing  a  $25  penaltr 
therefor,  did  not  create  bat  recognizea  audi 
cause  of  action,  merely  substituting  a  paialtT  in 
lieu  of  damages,  and  there  is  and  was  aach  a 
cause  of  action  regardless  of  statate,  but  no 
choice  of  remedies. 

CBd.  Note.— Fw  other  cases,  sea  Mortgages, 
Cent.  Dig.  f  982.] 

2.  Appkax  ahd  Brbob  «s»171(1)— Change  or 
Theobt  on  Appeal— Appucation  of  Ruu. 

Having  selected  his  form  of  action,  a  part? 
must  abide  by  it  and  cannot  change  bia  theory 
on  appeal;  but  this  rule  Is  InapplicaUe  In  action 
for  failure  to  discharge  a  mortgage,  where  there 
is  no  choice  of  remedies. 

rEd.  Note.— For  other  eases,  see  Appeal  and 
Emr,  Cent.  Dig.  H  lOS&^lOSS,  1066, 1067.] 

8.  Appeal  and  Ebbob  «=»117«(1>— Dbtebmi- 
vation— bsuand  to  assess  damages. 
Where  issuea  on  appeal  as  to  whether  mort- 
gagee bad  refused  to  aiscbarge  mortgage,  and 
whether  his  good  faith  excused  his  refusal,  were 
decided  against  him,  it  was  proper  to  direct  as- 
aessment  of  $26  damages  as  provided  by  Rem. 
Code  1916,  I  8799,  as  a  penalty,  although  the 
statute  was  not  pleaded. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  SS  4588,  4592.] 

4.  Damages  ^»208(1)  —  Absebsvbnt  —  Qceb- 

noN  roB  OouBT. 
AsBesBment  of  damagea.  when  the  facts  are 
established,  la  a  matter  of  law  for  the  court 

[Ed.  Note.*-For  other  coses,  see  Damages, 
Cent  Dig.  »  64,  64,  68.  538.  534.] 

6.  Dahaoeb  «±:>208(1)— AsesssMcmy-SvATir- 

TOBT  PBNAI.n'. 

Where  a  penalty  la  fixed  hy  statate  fOr  the 
doing  of  a  certain  act,  no  other  damages  may  be 
assessed,  and,  this  being  arbitrary,  may  be  as- 
sessed by  the  court  without  testimony. 

[Ed.  Note,--For  other  esses,  see  Damages, 
Ont.  Dig.  11  64.  M.  68.  638.  S84.] 

Departmait  1.  Appeal  from  Siqterlcff 
Coort;  Clarke  Oonntr;  Bert  tSim,  Judge. 


On  petition  for  rehearing.  Heheaiing 
nied)  and  fwmer  c^lnion  sustained. 
For  former  opinion,  see  162  Pac  360. 

Henry  Grass,  of  Vancoav^,  for  appellants, 
Jas.  B.  Mmphy  and  Robert  C.  Saunders,  both 
of  SeatOe.  for  respondents. 

PER  OUBIAM.  A  petition  for  rehearing 
baa  been  filed  in  tbb  case,  In  which  it  is 
charged  that  the  court  overlooked  its  former 
decisions  with  reflect  to  tbe  neceaedty  ot 
coontlnc  on  a  Btatote  it  recorery  Is  son^t 
only  uaOet  t3be  statute  and  not  .  upon  oQier 
grounds;  tJiat  ti»  nde  announced  In  this 
case  Is  utterly  contrary  to  the  rule  of  deci- 
sion annoonced  in  the  sevwal  oplnhxis  of 
this  court.  Flessher  v.  Oarstena  Packing  Co., 
81  Wash.  241.  142  Paa  6M;  Id..  84  -Wash. 
697.  1B2  Pac.  17;  Hoffman  r.  Watkins.  78 
Wadt  U8»  188  Pac.  664;  Aores  t.  Vndexixik, 
it  NelKm,  79  Wa«h.  40S^  lift  Pac  810;  Kan*  * 
ton  T.  Kelly.  68  Waflta.  614,  IIB  Pftc.  SDO,  121 
Piac;  889.  It  la  contended  farther  that  tUa 
court  has  nnUcwmly  heSA  that  the  parties 
cannot  <Aange  the  theory  of  the  action  on 
appeal,  and  that,  BimiUter,  tUa  court  erred 
In  aammlng  the  power  to  cbange  the  theory 
of  tba  action  for  the  parses. 

We  are  not  unmindful  of  any  of  the  rules 
eucgeited  hy  couna^  but  tbe  ojfiiAim  In  no 
way  tzandiea  upon  them.  The  Intemnli^ 
appd^ta  alleged  that  tlw  defendant  re- 
spcmdent  Title  Guaranty  ft  Surety  Oonwany 
held  a  mortgage.  In  f  ram  a  deed.  iqpoD  th^ 
property;  that  the  mortgage  had  been  satis- 
fied ;  tliat  it  refused  upon  demand  to  akter  a 
formal  satlsfacdon.  Tbe  surety  cranpany 
joined  lasne.  setting  up:  ^hat  appeUanta  bad 
not  diown  that  the  omditions  of  the  trust 
deed  had  beoi  performed  until  the  trial  of 
the  action;  that  the  surety  eompany.  bad  a 
bona  fide  diaim  against  the  trust  deed ;  that 
it  was  not  bound  to  enter  a  satisfaction  piece- 
so  long  as  the  claim  was  asserted  in  good 
faith  ^  tiiat  no  damages  are  reoo?«xable  at 
common  law  for  failure  to  release  a  mort- 
gage or  lease ;  and  that  tbe  statute  proTldes 
the  (mly  pmal^  recoverable  for  ftUure  to 
release  or  satisfy  a  mortgage.  Upon  the  rec- 
ord, we  said  that,  alOiough  it  vaa  not  neces- 
sary to  a  decision,  the  proof  was  ample  to 
sustain  a  finding  Oat  tbe  condltlana  of  the 
trust  deed  bad  been  pcvformed,  and  that  the 
mortgage  bad  been  paid.  We  also  hdd 
against  the  surety  company  upon  tbe  legal 
Issue;  that  is  to  aay.  that  It  could  not  refuse 
to  satisfy  the  mortgage  under  the  plea  of 
good  faith. 

[1]  With  tbe  law  and  tbo  fact  decided 
against  the  surety  company,  the  only  ques- 
tion remaining  was  the  measure  of  damage. 
Appellants  aasertod  that  tbey  had  been  dam- 
aged in  a  very  considerable  sum.  We  held 
them  to  the  penalty  provided  by  statute.  Ap- 
pellants never  bad  a  dulce  of  rwnedlea. 
Their  cause  of  action  is  tbe  same  now  as  it 
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would  have  been  had  tbe  statute  fixing  the 
penalty  for  a  failure  or  refusal  to  satisfy  a 
mortgage  neTer  been  passed.  And,  while  It 
Qil^t  be  said  technically  that  there  was  no 
cause  of  action  and  no  damages  reooTerable 
at  common  law  for  the  failure  to  satlsl^  a 
mortgage,  there  was  sM&t  action  In  equity; 
or,  to  state  It  In  another  way,  there  was  and 
Is  an  action  independent  of  all  statutes.  Sec- 
tion 8799  does  not  give  a  right  of  action.  It 
assumes  that  a  right  of  action  existed  at  the 
time.  The  statate  is  no  more  and  no  less 
than  a  substitution  of  a  penalty  In  the  way 
of  damages  for  the  general  relief  allowed  In 
equity,  with  interest  and  costs. 

[2]  We  shall  not  tabe  time  to  discuss  all 
of  the  cases  dted.  We  concede  them  to  be. 
well  snatained  In  principle.  But  tiiey  are  so 
clearly  Inapplicable  to  a  case  of  this  kind 
that  reference  to  but  one  or  two  of  them 
will  be  guffidlent  to  Illustrate  the  strength  of 
our  position  and  the  soundness  of  the  opin- 
ion. In  Flessher  r.  Carstens  Packing  Ck>.,  su- 
pra, the  plaintiff  had  a  diolce  of  remedies. 
He  had  an  action,  at  common  law,  and  an  ac- 
tion under  the  statute.  He  brought  his  ac- 
tion as  a  common-law  action.  During  the 
progress  of  the  case,  the  court,  in  disregard 
of  the  allegations  of  the  complaint,  allowed 
a  recovery  under  the  terms  of  tbe  statute. 
We  held,  as  we  have  always  held  in  such 
cases,  that,  "having  selected  his  form  of  ac- 
tion, he  must  abide  by  It,"  and  that,  "if 
plaintiff  had  desired  to  submit  an  Issue  upon 
the  violation  of  the  pure  food  act,  he  should 
have  pleaded  and  proved  It." 

Hoffman  r.  Watkins,  supra,  is  also  con- 
sistent with  our  holding.  If  not  actually  sup- 
porting it.  The  question  arose  there  upon 
testimony  impnqterly  admitted  by  tlie  court 
We  said: 

"The  respondent  was  entitled  to  submit  to  the 
jury  every  fact  within  the  issue,  whatever  Its 
purpose  was,  but  he  was  not  entitled  to  go  out- 
side of  the  Issue  and  Introduce  facts  not  issuable, 
either  to  strei^hen  his  own  case  or  weaken  his 
adversary's.  When  litigants  select  the  law  and 
the  courts  to  deterniiue  their  differences,  they 
must  choose  a  triable  issue,  and,  having  chosen 
that  issue,  no  party  can  have  a  fair  and  impar- 
tial trial  upon  that  issue  when  other  irrelevant 
issues  are  persistently  and  extensively  gone 
into." 

[I]  Here  the  appellant  submitted  an  Issue 
of  fact  and  an  Issue  of  law,  that  is,  whether 
the  mortgage  had  been  sat^ed,  and  wheth- 
er a  refusal  to  satis^,  under  an  asserted 
claim  of  good  faith,  excused  the  surety  com- 
pany. These  were  the  only  issues.  Our  rul- 
ing upon  them  called  for  a  reversal  ot  the 
case.  Having  held  against  the  surety  compa- 
ny upon  the  issues  both  of  fact  and  law,  we 
could  have  sent  the  case  bac^  tar  no  reescm 
other  than  to  assess  the  damages. 

[4t  I]  Ibe  assessmoit  of  damages,  when 
tbe  t&ct  Is  eatablUhed,  la  a  matter  ot  law  for 
the  court  The  penalty  is  not  to  be  assessed 
by  a  Jury,  nor  would  a  Jury  be  permitted  to 


assess  any  sum  other  than  tbe  penalty  fixed 
by  the  statute.  It  is  an  arbitrary  allowance, 
and  may  be  entered  by  the  court  without  tes- 
timony.  We  said,  therefore: 

"With  the  facts,  the  law.  and  the  parties  be- 
fore us,  and  to  the  end  tiiat  ultimate  right  be- 
tween the  parties  may  prevail,  we  direct  that 
the  cose  be  remanded,  with  directions  to  enter 
a  judgm«it  in  favor  ot  appellants  tor  $2S  and 
costs." 

There  has  been  no  departure,  no  abandon- 
ment of  remedies,  and  no  violation  of  any  of 
the  principles  of  law  or  of  the  decisions  ot 
this  court.  The  error  of  counsel  lies  In  the 
fact  that  they  have  assumed  that  appellants 
had  a  choice  of  remedies,  whereas  they  could 
plead  but  one  state  of  facts,  and  were  enti- 
tled to  but  one  measure  of  damages.  If  Qie 
case  were  sent  back  vrithout  prejudice,  or 
with  leave  to  emend,  respondent  would  file 
the  same  complaint  with  a  prayer  for  $25 
penalty,  Instead  of  for  general  damages.  Un- 
der the  authorities  dted  In  our  opinion,  an 
error  In  alleging  the  measure  of  damage  will 
not  ope^te  to  turn  a  litigant  out  of  court  If 
he  has  otherwise  stated  a  cause  of  action,  fbr 
the  measure  of  damages  is  a  question  of  law 
end  not  of  fact.  To  hold  otherwise  would  be 
to  sacrifice  substance  to  form,  and  to  substi- 
tute, for  that  broad  Jnstlce  that  should  pre- 
vail In  all  controverslee,  Inequity  and  injus- 
tice. 

Rehearing  denied. 


SHULTZ  T.  OREWDSON.    (No.  1SSS8.) 

(Supreme  Oourt  of  Washington.    MarA  13, 
1917.) 

1.  BZLU  AND  NOTVa  ^s>344r~B0NA  FiDB  PUH- 

CHASKB— Good  Faith— Ovkbdub  Inisbbst. 
Here  nonpayment  of  Interest  after  maturity 
does  not  of  its^  show  a  note  dishonored,  but 
is  of  some  welarht  in  determining  the  purchaser's 
good  faith,  ana  the  length  of  time  it  has  remain- 
ed unpaid  may  largely  influence  the  weight  of 
such  evidenoe. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  866-^] 

2.  BiLU  AND  Notes  ^»344— Boha  Fide  Pdk- 

CHASBB— SUTFICIENCT  OT  EVIDENCE. 
TT»e  trial  court's  holding  that  note  med  on 
was  not  di^onored  when  plaintifC  became  the 
holder  lield  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  86&-86&1 

3.  BiLi^  AND  Notes  €=»525— Bona  Fxde  Pub- 
CHASK&— Good  Faith— Evidence. 

A  letter  from  payee  of  a  note  to  bis  indorsee, 
asking  the  latter  to  resort  to  collateral  before  en- 
foidog  payee  to  pay  a  det>t  to  secure  whidi 
note  was  given,  md  not  indicate  bed  faith  in 
the  transfer. 

[Ed.  Note.— For  other  cases,  aee  Bills  and 
Notes,  CenL  Dig.  H  1832-1839J 

4.  Bnxa  and  Notes  «=»62S— Bona  Fide  Pdb- 
cnASEK— Good  Faith— Evidence. 

Where  holder  of  note  was  aot  shown  to 
have  known  that  an  Interest  payment  Indorsed 
thereon  was  other  tbm  it  paiported  to  be,  or 
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that  lie  knew' of  biisiu«!<8'  d«allAgB  between  hU 
IndoTBcr  and  the  oaker,  no  bad  faith  shown. 
.  [Ed.  Note.— For  pther  cmbb,  see  BUla  ud 
Notes,  Cent  Dig.  »  1832-1839.1  . 

p>  Bills  and  Notes  ^=7^7— Bona,  Fide  Pub- 
chAber-^Bad  Faith'. 
The  httd  faith  neciessai?  to  prevent  tha  htHH- 
<r  Of  a  note  from  b^ng  a  bona  fide  purchaser  is 
not  that  of  bis  indorseri  bat  his  own. 
^  [Ed.  Note.— For  other  cases,  see  Bills  and 
>JotBB,  Cent  Dig.  »  866-863.] 

6.  Biixs  and  Notes  ®3»344— Bona  Fidb  Pdb- 

•  CHABKB— QOOD  FAim— BTIDBIfCB-OVBtDCT 

-  Intebbbt. 

Tht  &ct  that  interest  on  a  note  was  seren 
months  oT£rda«  when  holder  took  it,  and  that 
holder  and  bis  indoraer  were  friendlj,  doea  not 
■show  had  faith  in  the  bolder. 

[Ed.  Note.— For  other  cases,  see  Bllla  and 
Notes.  Oent.  Dig.  f|  Mft-SBS.] 

7.  Bma  and  Notm  «=»ftft7— Bona  Fzde  Pub- 

CHASCB— Dorr  of. 
'Hie  bolder  of  a  Qote  is  not  bound  at  his  peril 
to  be  on  the  alert  for  circnmstances  which  might 
VDsaiblj  sxcite  his  sowiciOTs,  and  his  rights  are 
to  be  detennined  by  the  test  of  honesty  and  good 
faitb.  and  cannot  pe  defeated  without  proof  of 
actual  notice  of  defect  in  title  or  drcumatances 
'sbowlAg  his  bad  faitfa,  althongh  be  may  have 
been  negUgnt  in  taking  the  p^pet. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  856-863.] 

&  Bnxs  AND  Notes  «s»459  —  Action  bt 

HOLDBB^PaBTIEB— INDOBBEB. 
One  suing  on  a  note  held  as  collateral,  claim- 
ing as  a  bona  fide  purchaser,  may  recover  at  least 
to  the  extent  of  the  debt  secured  without  join- 
ing  his  indotser;  the  latter  being  neiOier  a  nec- 
essary nor  proper  party. 

[Ed.  Note.— For  other  cases,  see  BHIs  and 
Notes,  Cent  Dig.  H  1424-14333 

9.  Apfeai.  and  Ebbob  «5>9C»9<^.  970(4)— Re- 
view —  CotJBT'a  Discbetion  —  ALLOwina 

AlCENDSCENT  AND  OPENING  CASE. 

Hie  court's  allowance  <tf  an  amendment  to 
oomphiint  to  cmfMm  to  his  ruling  and  allow- 
ance of  proofs  thereon  after  closing  testimony, 
b^ng  within  his  discretion,  will  not.  be  review- 
ed;  abuse  of  dlscretlcm  not  being  abowQ, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Osnt.  Dig.  |  8830.] 

10.  Appeal  AND  Ebbob  4=>1048(0)—Hakules8 
Ebbor— Exclusion  op  CBoss-ExAiaNATioK 
—Cubed  bt  Bbopening  Case. 

Where  court  enluded  matter  on  cross-exam- 
Inatloo  of  plaintiff  on  ground  that  it  was  for 
direct  examination  onlv  and  later  permitted  de- 
fendant to  call  plaintis  as  hia  own  witness,  there 
was  no  reversible  error. 

[Ed.  Not&— Fw  oQmk  cum,  aee  Appeal  and 
Enw,  Osnt  Dig.  |  4149.] 

11.  W1TNE88EB  ^»275(5)  —  Cbobs-Examina- 

TION  OP  PlAINTIW— LnOTBD  TO  SUBJECT  OP 

Dikect  Examination. 
It  was  proper  to  ezdude  cross-examination 
of  plaintiff  on  matters  not  tonched  upon  in  di- 
rect examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Gftnt  Dig.  I  971.] 

Dqtartment  2.  Appeal  from  Siu>eriOT 
Court,  CiMlan  Oonntr;  Wm.  A.  Grlmsliaw, 
Judge. 

Action  «i  a  note  Frank  W.  Shnltx 
against  CharleB  N,  GrewdB<m.  Judgment  tot 
plaintiff,  and  delSendant  i4>peals.  Afflnned. 


Samuel  R.  Stera,  ot  Spdkaae,  fbr  appd' 
lant  Kemp  &  Baker,  of  Wenatdiee,  and 
Hamblen  A  OUbert,  ct  Spokane,  for  reqpmid- 

eot.    ■    .  ' 

FULLBBTON,  J.  On  UarCb  26. 1914,  and 
for  -snne  time  prior  thereto,  one  Valentine 
was  Indebted  to  tbe' respondent,  Shultz,  in 
the  sum  of  $4,800;  tbe  Indebtedness  being 
represented  by  some  Are  several  promissory 
notes  two  or  more  of  wbich  were  then  due 
and  payidile.  Tbe  respondoit  had  bean 
pressing  Talaitlne  for  payment  of  the  dne 
notes  or,  in  tbe  alternattve,  secoiity  for  the 
entire  Indebtedness  In  some  form  so  that  be 
could,  as  be  expressed  tt,  pledge  the  notes 
elaewbere  and  obtain  mon^  nptm  tbem. 
Valentine  ra  tbe  data  named,  in  compUanoe 
with  the  -reqaeBt,  Indorsed  to  him  a  note  exe- 
cuted the  appellant,  Orewdson,  and  one 
B.  v.-  Ontoalt,  fw  sum  of  ViJSOO.  The 
principal  of  tbla  Indorsed  note  was  not  then 
due.  The  Interest  on  ttM  prindpal  sum  was, 
however,  payable  annually,  of  which  (60  ap- 
peared to  have  beoi  paid,  leaving  a  balance 
of  unpaid  interest  overdne  at  tbe  time  of  the 
Indorsement  In  a  snm  eanal  to  the  Interest 
for  one  y9»t  less  tbe  amount  of  the  oredlt 

In  AnguBt,  1916,  tbe  xeqtondcut  began  ttie 
pre8«tt  aotlui  against  the  appellant  and  Out- 
CBlt  to  recom  the  Interest  dellnQnent  upon 
tbe  note,  whldi  at  that  time  amounted,  after 
deducting  tbe  credit  of  $60,  to  the  snm  of 
$930.  Outcalt  was  not  served  with  process, 
and  the  appellant  alone  appeared.  In  bis 
complaint  the  reqwndent  set  forth  tbe  man- 
ner la  whkdi  he  became  poBsesaed  of  thenote 
and  averred  that  he  was  a  holder  In  due 
coarse.  Iii  bis  answer  tbe  appellant  put  in 
issue  this  allegatloo,  and  set  np  five  affinna: 
tive  defenses,  none  of  wbl<A  were  andlable 
to  him  If  tbe  reqwndent  was  In  fact  a  hold- 
er In  due  conxsa  Tt»  issues  wen  tiled  by 
the  court  sitting  without  a  Jury.  The  court 
found  that  the  reqpondent  acquired  the  note 
by  indoraement  in  good  faith  before  maturity 
and  without  notice  of  any  Infirmly  or  de- 
fect in  tbe  title  of  bis  Indorser,  and  condnd- 
ed  as  matter  of  law  that  be  was  a  holder  In 
due  course  and  entitled  to  reoover  tbe  over- 
due interest  Judgment  was  eotered  accord- 
ingly, and  this  appeal  is  prosecuted  there- 
from. 

[1]  Tbe  appelant  contends  that  tbe  note 
was  dishonored  at  tb»  time  it  wsa  reorived 
by  the  reqwndent,  if  not  abme  by  the  fact 
that  interest  was  overdue  thereon  and  un- 
paid, then  by  this  fact  and  other  facts  and 
drcnmstances  surrounding  tbe  transaction 
properly  to  be  considered  in  connection  with 
It  Upon  the  question  wliether  a  negotiate 
instrument  becomes  overdue  by  failure  to  pay 
on  installment  oC  Interest  where  tbe  prin- 
cipal of  the  note  itself  Is  not  due,  tbe  au- 
thorities are  by  no  means  uniform,  yet  tbe 
weight  of  authority  seems  to  be  in  favor  of 
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Um  n^tlTe  ot  the  pn)po0lti<Ki.  This  court 
has  heretofore  had  occaaloa  to  Dotloe  the 
questian  and  baa  perhaps  adopted  an  Inters 
mediate  mle.  In  the  case  of  Ireland  t. 
Schaipenberg,  64  Wash.  558.  103  Pac.  801, 
the  contention  was  made  by  counsel  that  de- 
fault In  the  payment  of  Interest  was  of  It- 
self notice  of  dishonor.  Noticing  the  con< 
tentlon,  It  was  said: 

"We  do  not  ayree  with  tUs  cmtradon.  Spen- 
cer t.  AM  Point  Tranro.  Go^  63  Wash.  77,  101 
Pae.  609  [132  Am.  St  Rep.  1058].  Sach  facts, 
appearlns  by  the  instminent,  mlrbt  or  might  not 
be  safflcient  for  such  showing  of  dishonor.  The 
weight  to  be  given  to  such  facts  might  be  largely 
inflaenced  by  the  lenjrth  of  time  snch  interest 
had  remained  unpaid  after  its  matnritr.  While 
we  Iiold  mwe  nonpayment  ot  interest  after  ma- 
turity thereof  does  not  of  itself  show  the  paper 
as  bfAnfc  dishonored,  it  nevertheless  is  a  circum- 
stance of  some  weight  to  be  considered  by  the 
jury  in  detwmiaing  the  good  fsith  of  the  pur- 
chaser, as  we  have  abore  Indicated." 

[2-8]  Bat  applying  this  rolo  and  ^vlng  to 
the  appeUant  llie  boieflt  ot  every  nntaTM^ 
able  drcnmstazice,  we  cannot  conclude  fbat 
the  trial  ooort  errea  Itt  holding  that  the  note 
In  qneatlon  was  not  dlshcmored.  The  div 
comstancea  under  which  It  was  taken  we 
have  in  part  stated.  Others  pointed  oat  by 
the  a^ellant  are  that  the  Installment  of  In- 
terest was  dne  on  Angost  10.  1918,  and  Uie 
note  indorsed  on  March  26,  1014;  lhat  the 
relations  between  the  raqwndent  and  Valen- 
tine were  intimate  and  frloidly;  that  Val- 
entine apparently  bad  oth^  pnverty  snffl> 
dent  to  satls^  the  note:  that  there  were 
serious  business  differences  between  Valen- 
tine and  the  appellant;  and  that  the  $60 
credited  on  the  note  did  not  r^iesent  an 
actnal  payment  tberecm,  but  was  the  warn 
total  of  certain  adTancementa  made  by  the 
appellant  to  Valentine  which  Valentine  chose 
to  credit  on  the  note  and  which  the  appellant 
allied  temporary  loans.  There  yna  also  a  let- 
ter written  by  Valentine  to  the  respondent  on 
which  tbe  aroellant  lays  some  stress,  but  It  ap* 
pears  to  OS  to  be  nothing  more  ttiana  tmslnefls 
letter  in  which  the  writer  sought  to  hsTe  tite 
respondoit  resort  to  ttie  coQatwal  note  for 
the  payment  of  his  dalm  before  requiring 
the  writer  to  pay  it  CSearly  this  dreum- 
stance  does  not  indicate  bad  faith  In  the  as- 
signment of  the  not&  Nor  do  we  think  the 
other  matters  recited  have  that  effect  It 
was  not  shown  that  the  reai>ondent  knew 
that  the  credited  payment  was  other  than 
what  it  purported  to  be,  or  that  he  knew  of 
the  business  differences  betwmi  Valentine 
and  the  appellant,  and  It  Is  his  bad  faith, 
not  Valentine's,  that  must  be  considered  In 
determining  whether  the  note  was  dishonor- 
ed. The  other  circumstances — that  the  in- 
terest was  seven  months  overdue  and  that 
friendly  relations  existed  between  respond- 
ent and  Valentine — ^have  little.  If  any,  bear- 
ing on  the  question  of  good  faith;  at  least, 
they  are  not  sndi  as  would  require  a  hold- 
ing that  the  note  was  acquired  In  bad  faith. 

[7]  Transactioiis  ooiicemlng  Cfnomerdal 


paper  have  always  been  a-  sablect  at  tender 
care  by  the  law  merdiant  As  stated  In 
Orawford's  Annotated  Negotiable  Instru- 
ments Law,  quoted  by  Judge  Rudkln  in  Gray 
V.  Boyle,  66  Wash.  678,  104  Paa  S28.  133 
Am.  St  Bep.  1042: 

"The  holder  is  not  bound  at  Us  pwil  to  be  on 
the  alert  for  drcumstances  which  might  poai- 
bly  excite  the  snspidon  of  wary  vigilance;  ha 
does  not  owe  to  the  party  who  pats  the  paper 
afloat  the  duty  of  active  Inquin  In  otOKt  to 
avert  the  imputation  of  bad  faitL  H»e  rights 
of  the  holder  are  to  be  determined  fay  the  sim- 
ple test  of  honesty  and  good  faitb,  and  not  by 
a  speculative  Isnie  as  to  Us  dlUgoioa  or  negli- 
gence. The  holder's  right  cannot  be  drfeated 
withoDt  proof  of  actual  notice  of  the  defect  in 
title  or  bad  faith  on  Us  part  evidenced  by  dr- 
cumstances. Though  be  may  have  t>eaii  ne^lsait 
in  taking  the  paper,  and  omitted  precauaons 
whidi  a  prudent  man  would  have  taken,  nevez^ 
thelflsa,  nnleBS  he  acted  mala  flde,  bis  tttl^  me- 
cording  to  settled  doetrinea,  win  prcvaif 

fifeasared  by  tiiese  prindples,  we  cannot 
htfld  that  the  reapradent  took  ttw  note  in 
question  with  noUce  of  tts  dUhonor. 

[I]  The  appellant  makes  certain  other  ob- 
jectlons  which,  if  wdl  taten.  would  require 
a  new  trial  of  Hie  issues.  The  first  of  tbew 
is  Oat  the  court  erred  In  refusing  to  require 
the  respondoit  to  make  Valentine  a  party 
defmdant  to  13ie  action.  But  tben  wu  n» 
error  in  this.  Since  the  respondent  was  a 
holder  in  due  course,  he  was  entitled  to  re- 
cover on  the  note  in  an  independent  atetkn 
brought  in  Us  own  name;  at  least,  to  tba 
extent  of  the  debt  for  wblcb  be  held  it  mm 
coUateraL  VfOentine  was  nelttier  a  necea- 
sary  nor  a  proper  party  thereto 

[I]  In  tbe  complaint  as  colginally  filed 
there  was  no  aUe^tion  of  indebtedness  from 
.Valoitina  to  the  respondent,  nor  did  tba 
'  re^KmOent  befcun  resting  his  case  in  dilef 
offer  any  evidence  upon  the  matter.  At  tbm 
time  he  rested,  the  appellant  moved  fbr  a 
nonsuit  for  want  of  such  allegation  and 
proot  and  the  court,  after  argumeot  ruled 
both  to  be  necessary.  The  respondoit  there- 
upon asked  leave  to  amoid  his  com^UiInt 
in  that  particular  and  to  reopen  his  case  and 
introduce  evidenoe  thereon,  lliis  he  was  al- 
lowed to  do  over  the  anvellant^s  objectitm, 
and  error  Is  assigned  thereoa  But  cuiced- 
ing  that  the  ruling  of  ttie  conrt  in  licMIng  the 
allegatton  and  proof  necessary  was  omect 
as  matter  of  law,  It  was  within  its  dlsere- 
tion  to  permit  tbe  amendment  and  allow  tlie 
proofs.  Ito  actiuk  oould  only  be  reviewed  tor 
a  nianifetst  abuse  of  discretion,  and  the  ree- 
ord  to  our  minds  shows  no  snch  abase. 

[11,11]  Finally,  it  Is  urged  that  the  court 
too  narrowly  restricted  the  appellantfs  cnies- 
^:aminatlon  of  the  respondent  while  he  was 
a  witness  In  his  own  behalf.  After  the  wit- 
ness had  been  examined  by  his  own  coun- 
sel, the  appellant  sought  to  examine  him  up- 
on matters  not  touched  upon  In  the  direct 
examination.  To  this  his  counsel  objected, 
and  the  court  sustained  the  objection  on  tba 
ground  that  the  examlnaUon  pertained  to 
matters  pnvwly  a  part  of  the  timtillaaVB  at- 
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flmaUTe  deftnse.  BQt  fbe  -mwdlaiit  was 
not  dented  the  beneflt  of  ttw  testimony  lie 
Boo^t  to  elldt.  He  was  permitted  after- 
wards to  call  the  reepondent  aa  his  own  wit- 
ness and  qmiwlBft  htm  iqon  tlie  matters  he 
Boogbt  to  telng  ottt  in  the  cross-examination. 
It  would  hardly  aeem,  tfaereCtHre.  that  the 
mling  was  raverslMe  error,  ewn  bad  the 
matters  been  pn^ly  a  sabject  of  cross-ex- 
amination. Bat,  apart  from  this,  we  think 
the  oonrt  ruled  correctly  and  did  nothing 
more  ttian  enforce  the  ordinary  rules  of 
procedure. 
The  judgment  Is  affirmed. 

M0RR18,  HOLOOHB,  PABKBB,  and 
WBBSTEB,  JJ.,  concQT. 


STATE  ei  rel.  LEWIS  COUNTY  BAK  ASS'N 
et  al.  T.  WILLIS.    (No.  13887.) 

(Supreme  Ooort  of  WanhiiigtoQ.    March  7, 
1917.) 

1.  Attobitkt  and  Oukht  «=>48  —  I^bab- 
MENT  Pbooebdings  —  "Civil  Aanow"— Ni- 

CBSSITT  or  SUUU0N9--TlHB. 
While  B  disbarment  proceeding  is  in  the 
nature  of  a  civil  action,  it  is  not  a  dvil  ac- 
tion in  the  strict  sense  that  service  of  20-day 
Bommons  is  required  to  give  the  court  jurisdic- 
tion, but  the  court  may  adopt  any  method  of 
notice  whidi  as  provided  in  Rem.  Oode  1915, 

L140,  gives  the  party  the  privilege  of  making 
I  defense. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GlWt,  Gent.  Dig.  H  H  66,  68. 

For  oUier  deflniHons,  see  Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 

2,  Attobket  akd  Client  «=>43  —  Disbab- 
Hsnrr  Pboctbdings— DiscotiKTEST  Ta  Cobbt. 

Under  Rem.  Code  1915,  S  129  making  it  the 
duty  of  an  attorney  to  maintain  the  respect 
due  to  courts  and  judicial  officers,  and  section 
139,  providing  for  suspension  of  an  attorne; 
for  any  violation  of  his  oath  or  of  his  duties, 
an  attorney  who  publiahed  a  pamphlet  of  and 
concerning  a  judge  sitting  in  court  imputing  to 
him  larceny,  malfeasance,  and  graft  was  prop- 
erly suspended. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Client,  Gent  Dig.  H  59,  60.]  ' 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County ;  E.  H.  SuUlvan.  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
the  Lewis  County  Bar  Assodation  and  others, 
tor  the  disbarment  as  an  attorney  - at  law  of 
J.  B.  Willis.  From  a  Jndgmoit  auspendlng 
defendant  for  one  year,  he  appeals.  Affirmed. 

J.  E.  Willis,  of  Ohehalls,  pro  se.  C.  H. 
Fom^,  of  Ghehalis,  and  GL  D.  Gonnin^iam 
and  J.  R.  Buxton,  both  at  Oentralia,  for  re- 
BpcmdeDts. 

PARKER,  J.  This  proceeding  was  com- 
menced in  the  superior  court  for  Lewis  coun- 
ty by  a  committee  of  the  Lewis  County  Bar 
Association  against  the  defeudant,  J.  iB^ 
Willis,  a  dnly  admitted  attorney  of  the 
courts  of  this  state,  seeking  his  disbarment. 
A  trial  np(m  the  merits  resulted  in  findings 


and  Jodvnent  agalnvt  blm  rwidered  m  July 
5,  1916,  that  ho  be  **Buipended  frmi  all  his 
rights  and  pzlvU^efl  as  an  attorn^  and 
counsdor  at  law  in  the  state  ct  WasbingtoD 
for  the  poiod  of  ono  year  from  the  date 
hereof."  From  this  disposition  of  the  cause 
the  dtiEendant  baa  appealed  to  this  cmirt. 

It  Is  first  contended  by  aivellant  that  the 
trial  court  did  not  acQolre  Jurisdiction  In 
the  proceedings  because  of  want  ot  proper 
process.  In  that  the  tmly  process  was  an  ordw 
to  shQw  cause  Issued  Iqr  the  court  and  served 
vj^D  appellant  April  19,  1016,  requiring  Urn 
to  at^ar  and  answer  the  charges  on  May 
1,  1916,  thus  giTing  blm'only  11  days  to  ap- 
pear and  answer,  'nils  contention  was  time- 
ly made  In  the  trial  court  by  appnvriate 
motion.  Appellant  argues  that  this  Is  a 
dvll  action,  and  that  therefore  fba  trial 
court  could  acquire  jurisdiction  tber^  only 
by  the  issuance  and  service  of  a  summons 
giving  him  20  days  to  a^ear  and  answer  as 
in  other  dvll  actions.  Our  statutes  are  sUent 
upon  the  question  of  process  and  time  fi>r  ap- 
pearance and  'answer  in  disbarment  proceed- 
ings. We  have  only  the  following  statutory 
provision  touching  this  question: 

"The  proceedings  to  remove  or  suspend  an 
attorney  and  counselor,  as  provided  in  the  last 
section,  must  be  taken  by  the  court  of  its  own 
motion  for  matter  within  its  knowledge,  or  may 
be  taken  upon  tiie  information  of  another,  and 
in  either  case  the  party  shall  have  the  privi- 
ly of  making  bis  defense."    Rem.  Cooe,  | 

[1]  It  is  true  we  hare  held  that  a  disbar- 
ment proceeding  is  "in  the  nature  of  a  dvll 
action"  (State  ex  rel.  Mackintosh  v.  Ross- 
man,  53  Wash.  1,  101  Pac.  357,  21  L.  R.  A. 
[N.  S.]  821,  17  Ann.  Cas.  625 ;  State  ex  rel. 
Murphy  t.  Snook,  78  Wash.  671,  139  Pac. 
764);  bat  we  are  of  the  opinion  It  is  not  a 
dvll  action  In  the  strict  sense  that  the  Is- 
suance and  service  of  a  20-day  summons  as 
required  In  dvll  actions  is  necessary  to  the 
giving  of  the  court  jurisdiction  In  the  pro- 
ceeding. Of  course,  the  trial  court  might  so 
abuse  its  discretion  in  curtailing  an  accused 
attorney's  "privilege  of  making  his  defense" 
as  to  constitute  such  error  that  he  would  be 
«itltled  to  relief  at  the  hands  of  this  court. 
But  that,  we  think,  would  not  amount  to  a 
want  of  Jurisdiction  of  the  trial  court  in 
the  proceeding,  since  we  have  no  statute 
regulating  the  process  by  wbldi  the  court 
may  acquire  Jurisdiction  of  the  person  of  the 
defendant  or  as  to  tbe  time  Cor  appearance 
and  answer  by  the  defendant,  and  that  the 
court  could  B&OBl  any  method  of  notice  which 
would  fairly  apprise  appellant  of  the  charges 
against  him  and  give  him  a  fair  t^itporirunity 
to  defend  wbldi  Its  sound  discretiw  might 
dictate.  In  re  Dnrant,  80  Conn.  140,  67 
Atl.  497,  10  Ann.  Cas.  539;  Randall  t. 
Brigham,  74  U.  S.  523,  19  L.  Ed.  286  ;  2  R. 
O.  L.  1108. 

There  is  no  contmtion  here  made  but  that 
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appellant  did  In  fact  luTe  unple  apportaolts 
to  make  preparation  for  his  defense.  Indeed, 
no  nieh  amtentUm  ooald  be  made  wltb  any 
■bow  of  reason  In  Tiew  at  the  &ct  that  the 
actual  trial  of  the  case  occurred  over  2 
months  after  the  filing  of  the  charges  and  the 
serrlce  of  the  order  to  rtbow  cause  npw  him. 
We  are  quite  clear  that  the  trial  court  was 
not  without  Jurisdiction  over  the  person  of 
ttw  defendant  and  that  It  afforded  him  ample 
time  to  pr^are  and  make  his  defense. 

The  principal  ccmtentions  made  by  appel- 
lant have  to  do  with  the  merits  of  the  con- 
troversy  in  that  they  are  directed  against 
the  trial  conrt's  findings.  Among  the  diai^es 
made  against  appellant  was  that  he  publish- 
ed and  drcalated  In  Lewis  county  and  else- 
Tchere  a  pamphlet  concerning  Hon.  Alonzo  E. 
Rice,  Judge  of  the  superior  court  for  Lewis 
county,  accusing  him  of  a  number  of  mis- 
deeds as  being  committed  in  his  official  capac- 
ity, whidi  pamphlet  appellant  entitled  as  fol- 
lows: 

"The  Orimes  and  Misdemeanors  of  Hon.  Alonzo 
E.  Rice. 

Qrand  and  Petit  Larceny,  Malfeasance  and 
Graft 

His  Coart  a  'School  for  Scandal,' 

On  the  Authority  of  His  Deeds  Herehi  Related 

and  Bzplained. 

Read  Every  Word  of  This  Pam^ilet 
By  J.  E.  Willis, 

1064  Chehahs  Ave.,  Ohebalis,  Wash." 
That  this  pamphlet  was  published  and 
circulated  in  Lewis  county  and  elsewhere  is 
not  denied  by  appellant  Referring  to  its 
contents,  the  trial  court  found,  among  other 
things,  as  follows: 

"That  in  Baid  pamphlet  A.  E.  Rice,  judge  of 
the  superior  court  of  Lewis  county,  was  accus- 
ed of  variouB  crimes  and  misdemeanors,  aoumg 
oUiers  that  he  deliberately  attempted  to  wrong 
infants ;  that  be  entered  into  a  conspiracy  vdth 
the  board  of  county  commisBioners  to  allow 
them  unlawful  gains  and  profits,  and  Insinaated 
that  said  judge  participated  therein  and  was 
corrupt;  *  *  •  that  all  of  said  charges  were 
untrue,  and  the  respondent  had  no  just  ground 
for  bdief  of  the  truth  thereof,  and  no  just 
cause 'for  making  said  charges." 

It  Is  plain  from  the  record  before  us  that 
these  accusations  so  found  to  have  been  made 
by  appdlant  against  Judge  Rice  had  refer- 
ence to  his  oflkdal  acts.  Without  noticing  in 
detail  the  cmitents  of  the  pamphlet,  whldi 
ocmtalned  28  pages  of  closely  printed  mat- 
ter of  the  nature  Indicated  by  the  title  above 
quoted  which  appellant  gave  to  the  pamphlet, 
and  witbout  noticing  In  detail  the  evidence 
given  upon  the  trial,  we  deem  It  sufficient  to 
say  that  we  have  palnsUkingly  reviewed 
both  the  pamphlet  and  the  evidence  and  are 
convinced  therefrom  that  the  learned  trial 
Judge  was  folly  warranted  In  makli^  the 
flndtnga  above  quoted.  We  deem  It  unneces- 
sary for  present  purposes  to  notice  other 
tacts  which  ml^t  lend  support  to  the  Judg- 
ment. 


it]  In  secttott  129,  Bern.  CoAe,  relatittg  to 
the  duties  of  attom^s  and  connselors,  we 
read; 

"It  shall  be  the  duty  of  an  attorney  and  oous- 
selor,— 1.  •  •  •  2.  To  maintain  the  teiVMt 
due  to  the  courts  of  Justice  and  Jodieial  ofll- 
cers.    •  • 

And  in  section  139,  relating  to  the  removal 
and  suspension  of  attorneys,  we  read: 

"An  attorney  and  counselor  may  be  removed 
or  suspended  by  any  court  of  record  of  the 
state,  for  either  of  the  following  causes,  arislu 
after  his  admission  to  praetloe:  1.  *  *  *  1 
*  *  •  Any  violation  of  the  oatli  takoL  by  hini, 
or  of  his  duties  as  sudi  otbvnej  and  ooob- 
selor.  •  • 

It  hardly  needs  argument,  we  think,  to 
demonstrate  that  the  facts  found  by  the  trial 
court  fully  warrant  the  conclusion  that  ap- 
pellant violated  his  doty  as  an  attorney  and 
counselor  such  as  to  render  him  subject  to 
suspension.  Indeed,  the  authorities,  even  In 
the  absence  of  our  statutory  provisions  above 
quoted,  would  seem  to  lead  to  the  same  con- 
clusion: In  re  Breen,  30  Nev.  997,  93  Pac. 
997,  17  L.  R.  A.  {N.  S.)  672 ;  In  re  Hart,  10* 
Minn.  88.  116  N.  W.  212,  17  I*  R.  A.  (N.  S.) 
685,  15  Ann.  Cas.  197;  State  Bar  Com.  v. 
SulllTon,  35  Okl.  745,  131  Paa  708.  L.  B.  A. 
1915D.  1218;  6  C.  J.  594. 

Our  own  decisions  in  Re  Lambuth,  18 
Wash.  478,  51  Pac.  1071,  and  Re  Robinson,  4S 
Wash.  163,  92  Pac.  929,  15  L.  R  A.  (N.  S.) 
525,  IS  Ann.  Gas.  416,  lend  support  to  this 
conclusion,  though  in  those  cases  there  was 
involved  only  disrespect  expressed  towards 
the  court  by  attorneys  In  a  proceeding  while 
pending  in  the  court  Plainly  appellant  tIo- 
Isted  his  duty  "to  maintain  the  respect  due 
to  the  courts  of  Justice  and  Judicial  officers." 
The  case  was  tried  In  the  superior  court 
Judge  Sullivan,  of  Spokane  county,  as  a 
visiting  Judge,  who,  the  record  convinces  us. 
exercised  the  highest  degree  of  fairness  and 
patience  towards  appellant  In  the  conduct 
of  the  trial.  We  are  quite  clear  that  appel- 
lant was  awarded  every  right  be  was  entitled 
to,  and  that  the  learned  trial  Judge  readied  a 
correct  conclusion. 

The  Judgment  la  affirmed. 

ELLIS.  O.  J.,  and  MOUNT,  HOLCOHB, 
and  FUIjLBBTON,  JJ.,  cmcur. 


STATE  er  rel.  CITY  OF  SEATTI^D  v.  SAV- 
IDOE,  GonunlsBioner  of  Public  I«nds 
et  aL    (No.  13901.) 

(Supreme  Oourt  of  Washington.    March  6, 
1917.) 

1.  MUNICZPAI.  GOnrOBATIOITS  <SS>686-4*DBUC 

iKFBovnairra  —  AasBSHKHT   or  Stais 

LAirns. 

Under  Rem.  Code  1915,  {  6880,  declaring 
that  where  the  state  has  made  no  lease  or  con- 
tract, or  has  granted  no  right  with  reference  to 
any  state  lands  against  which  an  aaocBaroent 
has  been  made  for  local  improvements,  it  shuU 
at  the  next  session  of  the  L^ialature  after  snch 
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against  Clark  y.  Sarldge,  as  Oomiiil«sl«i«r  of 
Public  Lands  of  the  State  at  Waahlngton* 
and  another.  Peremi>t<nT  writ  denied. 

Hugh  M.  Oaldwdl  and  Walter  r.  Meier, 
both  of  Seattle,  tm  apjiellant  W.  V.  Tanner, 
Atty.  OttL,  and  B.  SL  Campbell,  Asst.  Attj. 
Gen.,  for  leapondenta. 


Waflh^  STATIS  V. 

improvement  is  made,  if  it  a  till  owns  the  land, 
appropriate  Bufficient  money  to  pay  for  such 
imprOTements,  or  if  a  person  entitled  to  aach 
money  ahall  apply  to  tbe  proper  state  officers  to 
hare  nich  lanw  sold  in  the  manner  provided 
by  law,  and  it  the  lands  hare  not  been  appraised, 
the  state  land  commiasiooer  shall,  npon  each  ap- 
plication being  made,  canse  the  same  exclnsive 
of  benefits  to  be  appraised,  and  the  assessment 
for  such  improvements  shall  be  added  to  the  ap- 
praised valuation  of  all  tracts  owned  by  the 
state,  and  no  sale  shall  be  made  for  less  than  the 
appraised  value  plus  the  assesnneBt.  I<ong  prior 
to  an  assessment  for  municipal  public  improve- 
ments, appHcatlons  bad  been  made  for  the  pur- 
chase of  state  lands  asseased,  which  applications 
were  etmflrmed  by  the  state  authoritfea,  tiiongb 
the  contracts  of  sale  were  not  issued  until  after 
the  assessments.  Held,  that  in  such  case  the 
state  did  not  own  the  lands  at  the  time  of  the 
aeseasments,  and  was  not  liable,  for  It  could  not 
add  such  assessment  to  the  price  of  the  land. 

[Ed.  Note.— For  otlier  caseiL  see  Municipal 
Corporations.  Cent  Dig.  B  1304-1306.J 

2.  Evidence  «»10(^  —  Judicial  Notiob  — 
Navioabilitt  of  Stbeau. 

The  coort  will  take  judicial  notice  that  a 
fresh-water  lake  is  a  narlRable  body  of  water, 
and  therefore  snbjeet  to  the  anperior  oootrcd  of 
the  national  governments  for  the  purpose  of  reg- 
ulating navigation  and  encouraging  commerce. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  f  13.] 

3.  MtnnciPAL  Corposatioitb  <S=>426  —  Ih- 

PBOTKlfBIVTS  —  ASSBSBUEirTB  —  "HaBBOB"  — 

Statutes. 

Const  art  15,  declares  that  the  Legislature 
shall  proTide  for  the  appointment  of  a  commis- 
sion whose  doty  it  shall  be  to  locate  and  es- 
tablish harbor  Unes  in  the' navinible  waters  of 
all  the  harbors,  haya,  and  estuaries  of  the  state 
wherever  such  navigable  waters  lie  within  or  in 
front  of  the  corporate  limits  of  any  dty,  or  with- 
in one  mile  thereof  on  either  aide,  and  that  the 
state  shall  never  give,  sell,  or  lease  to  any  pri- 
vate person,  corporation,  or  association  any 
rights  whatever  in  the  water  beyond  such  har- 
bor lines,  nor  shall  any  of  the  area  lying  be- 
tween the  harbor  line  and  the  line  of  <Mrdinary 
high  tide,  and  within  not  less  than  50  nor  more 
than  600  feet  of  such  harbor  line  as  the  commis- 
sion shall  determine,  be  sold  or  granted  by  the 
state,  but  snob  area  shall  be  forever  reserved 
for  landings,  wharves,  streets,  and  other  con- 
Teniences  for  navigation.  Article  IT,  (  1,  ex- 
pressly asserts  the  ownership  of  the  state  to  the 
beds  and  shores  of  all  navigable  waters  to  and 
including  the  lines  of  ordinary  high-water  mark. 
I^ws  1909,  p.  §  4  (Rem.  Code  1916,  < 

6S75),  provides  that  all  lands  except  tidelands 
held  or  owned  by  the  state  in  fee  dmple,  or  In 
trust  or  otherwise,  may  be  assessed  and  charg- 
ed with  the  cost  of  special  improvements  espe- 
cially benefiting  snch  lands.  Held,  that  the 
provisions  as  to  harbors  were  applicable  not  only 
to  harbor  areas  in  tidewaters,  but  to  harbor 
areas  in  fresh  water;  a  "harbor"  being  a  port 
or  haven  for  diips,  a  sheltered  place,  natnru  or 
artificial,  on  tbe  coast  ot  a  aea,  lake,  or  other 
body  of  water.  And  hence,  as  it  was  the  duty 
of  the  state  authorities  to  define  harbor  areas  in 
a  body  of  fresh  water,  no  assessment  Cor  poblic 
improvements  could,  under  tbe  act  of  IDW,  be 
levied  against  such  harbor  lands. 

[Ed.  Note.— For  other  cases,  see  Mtmiclpal 
Corporations,  Cent  Dig.  |}  10S6-1087. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Harbw.] 

Department  2,  Original  proceeding  by  the 
State  of  Washington,  on  the  relation  of  the 
City  of  Seattle,  a  m'unl<dpal  corporation  of 
the  first  class,  for  a  writ  of  mandamus 


HOLOOMB,  J.  The  dty  of  Seattle  by  this 
original  proceeding  in  mandamus  seeks  to 
compel  the  commissioner  of  public  lauds  and 
tbe  state  auditor  to  certlCr  to  the  Legisla- 
ture for  payment  certain  local  Improvement 
assessments  made  by  condemnation  by  the 
city. 

The  defendants  in  their  answer  object  to 
the  certification  of  the  several  asaesaments 
upon  either  one  of  the  following  grounds: 
(1)  l%at  certain  of  the  assessments  have 
been  or  are  In  prooess  of  certlficatlcm ;  <2) 
that  certain  of  the  lands  were  sold  under  the 
preference  provisions  of  chapter  S,  Laws  of 
3907,  prior  to  the  making  of  the  assessments, 
and  contracts  of  sale  have  been  issued  there- 
on since  tbe  assessments  were  made; 
tbat  the  assessments  are  in  part  upon  h&fbor 
areas. 

In  BO  far  as  tbe  assessments  Involved  here- 
in have  been  certified  or  are  now  In  process 
of  certification,  there  Is  now  no  necessity  for 
the  r^lef  whleh  the  petitioner  seeks. 

By  the  answers  of  the  defendants  It  is 
shown  that  the  assessments  made  pursuant  to 
Ordinance  Na  80608  of  the  dty  of  Seattle 
for  the  IminroveDient  <^  Falnriew  avenue, 
whldi  were  confirmed  In  cause  No.  96908  ot 
tbe  superior  conrt  for  King  county,  have  all 
been  certified  to  the  state  auditor  by  the  com- ' 
mlsshmer  of  public  lands  and  will  In  due 
course  be  certified  to  the  ittesent  Legislature 
for  payment  This  dlmlaates  any  necessity 
tOT  the  consideration  of  that  portion  of  the 
petition  InTolTlng  the  assessmmts  for  Falr- 
Tiew  avenue. 

With  respect  to  the  other  assessments,  the. 
defendants  assert  that  tSm  following  iffovl- 
slMis  of  law  justify  their  refusal  so  to  cw- 
tlQr:  (1)  TtuA  assessments  on  state  lands 
under  contract  ftre  not  subject  to  certifica- 
tion nnder  section  6880.  Bern.  Code  U16 ;  00  ' 
that  harbor  area  Is  not  subject  to  local  Im- 
provonent  aBsessments. 

[1]  As  to  the  first  class,  section  6880,  Hem. 
Code  1910,  is  as  follows: 


"Where  the  state  has  made  do  lease  or  con- 
tract, or  has  granted  no  right  with  reference  to 
any  snch  tatms  or  any  imrt  thereof,  against 
which  an  assessment  baa  been  made  for  local 
improvements,  the  state  shall  at  the  next  ses- 
sion of  the  Legislature  after  such  improvement 
is  made,  if  it  still  owns  the  land,  appropriate 
sufficient  money  to  pay  for  snch  improvement!^ 
or  tbe  person  entitled  to  such  money  may  ap- 

fily  to  the  proper  state  officers  to  nave  such 
ends  sold  In  the  manner  provided  by  law,  and 
if  the  said  lands  have  not  been  appraised,  the 
state  land  commissioner  shall,  upon  said  applica- 
tion being  made,  cause  tbe  asme,  exclusive  of 
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bebefltB.  to  be  appraised,  and  the  asaessment  for 
.mch  itnproremaic  shall  m  added  to  the  apprau- 
ed  Talaatiw  of  all  auch  tracts  owned  07  the 
BfcRte,  and  such  land  commissioner  shall  cause 
the  sale  of  such  lands  to  be  made  in  the  manner 

{trorided  b;  law,  but  no  sale  shall  be  made  for 
ess  than  the  appraised  Talne,  plus  the  aesess- 
ment,  against  the  tract  to  be  sold.  Whra  such 
lands  are  sold,  the  proper  state  officers  are  au- 
thorized to  pay  to  the  part?  entitled  to  receive 
the  same,  toe  amount  or  amounts  of  said  as- 
BNMunents  for  local  improrements." 

The  Qonflrmatioii  at  tbe  asBeasment  loU 
for  tbe  ImproTement  of  TaUey  street  and 
SoDtlL  I«ke  ETjenne  under  Ordinance  Mo. 
aoise  of  Seattle,  Inv^ved  In  tbls  jHToceeding, 
was  made  mi  April  1, 1012.  All  of  the  lands 
riiown  to-  be  under  contract  of  sale  as  set 
forth  in  the  answer  of  the  defendants  were 
sold  by  the  state  under  the  prefermce  right 
prorUdonfl  ot  chapter  8,  Laws  1907,  and  tbe 
awards  were  confirmed  to  such  pveferoKe 
right  purdias^  under  cootracte  of  sale  on 
December  10^  IdOT,  and  February  21,  1910. 
The  extracts  of  sale  were  issued  to  such 
preference  right  purchasers  or  their  andsnees 
on  June  7  and  June  17,  191S,  reapectlvely. 

It  will  be  obserred  that  under  the  answers 
of  tbe  defendants  the  owners  of  the  upland 
coutlKUonB  to  tbe  tracts  here  InvolTed  had 
made  arollcatlon  under  the  jneference  right 
provisions  of  chapter  3,  Laws  of  1907,  i»lor 
to  tbe  proceedings  In  condemnation  and  cer- 
tlflcatloa  of  the  asseasm^its  made  by  the 
dty.  These  applications  were  confirmed  by 
the  state  authorities  Id  December,  1907,  and 
February,  1010,  respectively,  which  also  was 
prior  to  tbe  certification  of  the  assessments 
by  the  city.  The  ccmtracts  of  sale,  howerer, 
were  not  issued  to  such  preference  right 
purchasers  or  their  assignees  until  June  7 
and  Jime  17,  1913,  respectively. 

The  state  asserts  that  the  certification  pro- 
vided for  under  secUon.  6880,  supra,  "is  ex- 
pressly conditioned  upon  there  being  no  con- 
tract or  no  right  granted  with  reference  to 
any  such  lands  or  any  part  thereof  at  the 
time  the  cerUflcatlon  of  the  assessments  for 
the  local  improvement  is  demanded" ;  that 
the  provisions  of  chapter  3,  Laws  1907,  con- 
stitute a  provisional  grant  of  the  shore  lands 
in  Lake  Union  adjacrat  to  their  lots  and 
blocks  to  the  upland  owners ;  and  that,  upon 
tbe  applications  being  made  and  accepted  and 
the  appraisement  of  the  lands  made  to  tbe 
shore  land  purdiasers,  their  preference  rights 
to  purchase  were  confirmed,  their  rights  were 
complete,  and  the  state's  rights  were  there- 
after subject  to  the  contracts  ot  sale  tl^  or 
thereafter  issued. 

There  Is  no  auestlon  as  to  the  regularity 
and  validity  of  tbe  city's  proceedings  to  Im- 
prove the  streets  referred  to  and  to  assess 
property  thereunder ;  nor  as  to  the  notice  to 
the  state  at  the  time  of  the  proceedings  that 
the  lands  involved  were  to  be  affected.  The 
sole  question  to  be  determined  Is  whether  or 
not  the  defendants  are  Justified  In  refoslng 
certlficatbm  beoautfe  of  the  laws  relating 


thereto  and  the  condition  of  the  shore  lands 
at  the  time  of  the  demand  for  certification. 

We  are  convinced  that,  since  the  appUca- 
tlODs  to  purchase  these  shore  lands  were 
made  prior  to  the  assessment  proceedings 
under  the  provisions  of  the  law  grantlns  to 
the  adjacent  upland  owners  a  preference 
right  to  purchase  the  same,  eucb  ri^ts  be- 
came vested  under  the  award  of  the  board 
of  state  land  commlsMonera  made  i>rior  to 
the  time  the  assessments  were  made,  and  it 
was  Immaterial  that  formal  contracts  had 
not  been  issued  by  the  state  authorities  prior 
to  the  certlficatl(m  of  tbe  assessments  by  tbe 
dtj  for  payment  as  provided  In  section  6880, 
supra.  That  right  was  confirmed  to  them  un- 
der the  provisions  of  the  law  according  to 
an  appraised  valuation  of  the  lands  In  ques- 
tion made  prior  to  the  assessments.  Tte 
state  nevMT  had  any  opportunity  to  add  the 
present  assessments  to  the  appraised  valoe 
of  the  lands  in  question  so  as  to  recover  tbe 
assessmrats  as  part  of  the  purchase  price; 
and  the  purchasers  had  a  vested  right,  nu- 
der  the  provisions  of  the  law  under  wblcb 
they  applied,  to  purchase  tbe  same  at  their 
appraised  value,  with  Interest  thereon  from 
date  of  the  expiration  of  the  preference  pe- 
riod of  purchase  to  tbe  date  of  contract. 
Therefore  the  assessments  thereafter  made 
could  not  be  added  to  tbe  appraised  value  of 
the  f^ore  lands,  and  such  preference  rig^t 
of  purchase  became  vested  subject  to  tbe 
existing  appralsemttits  and  could  not  be  Im- 
paired by  such  proceedings  as  against  tbe 
state.  Under  the  language  of  the  statute, 
"the  right  had  been  granted"  with  reference 
to  such  lands  at  the  time  the  coHflcatlon  at 
the  assessments  tat  the  local  ImproTemmt 
was  made. 

[2,  3]  The  second  qnesUon,  as  to  Aether 
the  dty  has  a  right  to  levy  assessments  upon 
the  certain  unnumbered  tracts  of  land  lying 
adjacent  to  the  numbered  lots  and  blocks 
which  the  state  contends  are  harbor  areas, 
is  more  dlfflcnlt  of  solution. 

The  relator  contends  that  the  so-called 
harbor  areas  an  state  lands ;  tiiat  the  law 
governing  the  case  Is  found  In  chapter  15ft. 
Laws  of  1009  (section  6870  et  seq..  Bern.  Code 
1016).  providing  that: 

"All  lands,  except  tidelands,  held  or  owned  by 
the  state  of  Washington  in  fee  simple  (in  tnut 
or  otherwise),  •  •  •  may  be  assessed  and 
charged  for  the  coat  of  local  Improvements  spe- 
cially benefiting  mch  lands.   •   •  • " 

In  other  words,  that  the  Legislature,  while 
under  no  obligation  so  to  do  and  when  no  as- 
sessment could  be  levied  without  its  sanction, 
expressly  authorized  by  law  tbe  levy  of  an 
asaessment  igpon  any  and  all  property  owned 
by  tbe  state  except  tidelands.  to  the  extent 
that  audi  proputy  was  wedally  bui^lted  by 
the  Improvemoit  for  tbe  cost  of  wbldi  mA 
levy  was  made. 

In  support  of  this  contention,  it  Is  argued 
that  tbe  state.  In  section  1,  art  17,  of  tbe 
Constitution,  expressly  asserts  its  ownersbic 
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,  to  the  bedfl  and  sfaores  of  all  naTlgaUe  wa- 
ters In  the  state  up  to  and  Including  tbo  line 
of  ordinary  high  water  within  the  banks  of 
all  narlgable  riven  and  lakes.  Arttde  16  oi 
the  state  Constitution  denies  power  to  the 
li^slatuVe  to  authorise  a  sale  or  disposition 
of  portions  of  -harbor  areas.  Relators  avert, 
however,  that  this  limitation  In  the  Consti- 
tution has  no  reference  to  any  so-called  har- 
bor areas  In  fresh  water,  but  applies  solely 
to  harbor  areas  in  tide  waters. 

Article  15  provides  that  the  Legislature 
shall,  provide  for  the  appointment  of  a  com- 
mission whose  duty  it  shall  be  "to  locate  and 
establish  harbor  lines  In  the  navigable  waters 
of  all  the  harbors,  estuaries,  boys  and  Inlets 
of  this  state,  wherever  such  navigable  wa- 
ters He  within  or  In  front  of  the  corporate 
limits  of  any  dty  or  within  one  mile  thereof 
upon  either  side."  It  further  provides  that 
the  state  shall  never  give,  sell,  or  lease  to 
any  private  person,  corporation,  or  associa- 
tion, any  rights  whatever  In  the  water  be- 
yond such  harbor  lines:  nor  shall  any  of  the 
area,  lying  between  any  harbor  line  and  the 
line  of  ordinary  high  tide  and  within  not  less 
than  50  feet  or  more  than  600  feet  of  such 
harbor  line  as  the  commission  shall  be  deter- 
mined, be  sold  or  granted  by  the  state,  nor 
Its  rights  to  control  the  same  relinquished ; 
but  such  area  shall  be  forever  reserved  for 
landings,  wharves,  streets,  and  other  con- 
veniences of  navigation  and  commerce. 

We  are  unable  to  agree  with  the  narrow 
construction  contended  for  by  relator.  This 
article  of  the  Constitution  pjrovldes  for  the 
locating  and  establishing  of  harbor  lines  In 
the  navigable  waters  of  all  harbors;  and, 
while  there  are  further  limitations  as  to  the 
disposition  of  lands  lying  between  an3{  har- 
bor lines  and  the  lines  of  ordinary  high  tide 
and  farther,  th^e  must  be  constmed  as  fur- 
ther and  especial  limitations  where  8u<^ 
harbors  are  located  In  tidal  waters  and  on 
tidelands  subjac«it  and  suitable  "for  land- 
ings •  •  •  and  other  conveniences  of  nav- 
igation," and  not  within  the  first  provision 
of  the  article  that  it  Is  the  duty  of  the  Legis- 
lature to  provide  for  the  locating  and  estab- 
lishing of  harbor  lines  In  the  navigable  wa- 
ters of  all  harbors,  and  prohibiting  relin- 
quishment and  disposition  of  the  same. 

We  take  Judicial  notice  of  the  fact  that 
Lake  Union  is  a  navigable  lake  open  to  gen- 
eral navigation,  and  subject,  therefore,  to  the 
superior  control  of  the  national  government 
for  the  purpose  of  regulating  navigation  and 
encouraging  commerce.    A  harbor  is: 

"A  port  or  haven  for  ships;  a  sheltered  place, 
natural  or  artificial,  on  the  CfMst  of  a  sea,  lake, 
or  other  body  of  water  where  ships  may  find 
protection."  Kew  Standard  Dictionary. 

It  is  as  miidi  the  duty  of  the  state  author- 
ities, defined  by  article  15  of  the  Constitu- 
tion, to  provide  for  the  location  and  estab- 
lishment of  harbor  areas.  In  inland  navigable 


waters,' If  wltMn  or  In  front  of 'or  within  one 
mile  of  the  corporate  limits  of  any  dty  or 
town,  as.  to  establish  the  same  in  salt  or  sea 
water.  These  harbor  areas  are  established 
for  the  primary  purpose  of  aiding  navigation 
and  cpmmerce.  ^elr  potential  value  and 
importance  are  not  as  lands,  but  as  waters. 
The  Constitution  evidently  intended  them  to 
be  80  considered,  and  therefore  provided 
against  their  alienation  or  disposition.  That 
this  Is  the  general  poIl<^  of  the  state  seem* 
to  be  assumed  by  the  decisions  of  this  couri 
in  State  v.  Sturtevant,  76  Wash.  158,  135 
Pac.  1035,  138  Pac.  650,  and  Puget  Mill  Co. 
V.  State,  160  Pac.  310. 

Our  conclusion  Is  that,  on  account  of  re- 
strictions found  in  article  15  of  the  Constitu- 
tion, the  Legislature  has  no  power  to  grant 
"any  rights  whatever"  In  or  to,  or  to  sanc- 
tion the  levy  of  special  assessments  for  local 
public  Improvements  against,  harbor  areas 
located  and  reserved  In  the  navigable  waters 
of  the  state  such  as  Lake  Union. 

From  these  considerations  the  peremptory 
wilt  of  mandamus  Is  denied. 

ELLIS,  C.  J.,  and  MOUNT.  PABKBR,  and 
FULLERTON  JJ.,  concur. 


SPEAR  et  al.  v.  OITT  OF  BREMERTON 
(KITSAP  HOTEL  ft  INVESTMENT  CO. 
et  al,  Intervenen).    (No-  13008.) 

^Supreme  Gonrt  of  Washington.    March  12, 
1017.) 

1.  Appeal  and  Ekbob  «=>118— Appeal  Aft- 
Ka  Reuand — Procedtjbe. 

No  objection  being  made  to  procedure  to 
review  form  and  substance  of  judgment  rendered 
after  former  appeal,  the  present  appeal  Will 
be  treated  as  a  proceeding  in  the  same  ease, 
and  sufllctent  to  reinvest  the  court  with  jurisdic- 
tion. 

[Ed,  Note. — For  other  casea.  see  Appeal  and 
Error.  Cent.  Dig.  M  813-^2.] 

2.  Municipal  Cobpobations  «=»g35  —  Issu- 
ance OF  Bonds— Validitt  of  Statute. 

Laws  1917,  c.  12,  passed  'to  cure  objection 
to  bonds  of  city  of  Bremerton  is  a  declaratitai 
of  legislative  jmlicy  upon  a  subject  within  its 
jurisdiction,  and  must  be  sustained  as  the  gov- 
erning law,  regardless  of  how  it  was  passed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1061.] 

3.  Appeal  and  Ebbob  9=»1107— Reiulkd  to 
ConroBU  to  Statute  Passed  Arm  Re- 

BBABINO. 

Where  Laws  1917,  c  12,  validnting  bonds  of 
city  of  Bremerton,  was  passed  after  rebearing 
had  been  denied,  the  Case  will  be  remanded,  with 
directions  to  re-enter  Judgmsnt  oonslstait  there- 
with. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4390-4404.] 

En  Banc.  Appeal  from  Superior  Court, 
Kitsap  County ;  King  Dykeman,  Judge. 

Api>eat  from  judgmrait  entered  on  remit- 
titur.  Remanded,  with  directions. 

For  fcHrmer  opinions,  see  90  Wash.  007, 106 
Pac.  825;  160  Pac.  046. 
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A.  C.  Durham,  of  Bremerton,  and  BoMn- 
•oa  &  Bobtnson,  pf  Seattle,  for  appellant 
Marlon  Garland,  of  Bremoinn,  and  James 
W.  BrTan  and  Ewtais  D.  ColTln,  both  of  Seat- 
tle, tor  leqiondent. 

FEB  CURIAM.  The  remittitur  in  this 
case  went  down  on  November  21,  1919.  The 
court  entered  a  judgment  upon  the  remit- 
titur, to  which  ezceptiona  were  taken,  and 
from  whldi  an  appeal  Is  now  prosecuted. 
The  parties  hare  stipulated  that  the  case 
may  be  decided  upon  the  trannrlpt  of  the 
judgment  and  the  brief  of  appellant  Both 
sides  join  In  a  request  fw  a  prompt  decision 
because,  as  we  are  informed  by  oounsed,  of 
certain  public  considerations  which  are  not 
a  part  of  the  record  on  either  appeal. 

[1]  No  objection  bdng  made  to  the  method 
employed  to  reriew  the  form  and  substance 
of  the  Judgment  which  it  Is  asserted  goes 
beyond  the  direction  of  this  court,  we  shall 
treat  the  present  appeal  as  a  proceeding  In 
the  same  case,  and  as  snfBdent  to  reinvest 
this  court  with  Jurisdiction. 

[2]  After  tbB  petition  tax  rehearing  had 
been  denied,  the  Legislature  passed  a  cu- 
rative  act  designed  to  cure  the  objections, 
theretofore  existing,  to  the  bonds  to  be  Is- 
sued by  the  city  of  Bremerton  and  to  Tall- 
date  the  issue.  Chapter  12,  Laws  1917.  This 
act  was  passed  as  an  emergent  raeasnre,  and 
has  beoi  approved  by  the  Qovemor. 

The  ivocedure.  as  well  as  the  object  sought 
to  be  attained,  b^ng  impliedly  If  not  actual- 
ly assented  to  by  counsel  for  respondents  on 
this  appeal,  we  shall  treat  the  law  of  1917 
as  a  declaration  of  leglslatlTe  pOUgr  upon  a 
subject  ^thin  the  range  of  its  power  and 
to  be  sustained  as  the  goremlng  law  under 
the  authority  of  Bttor  v.  Tacoma,  57  Wash. 
fiO,  106  Pac.  478,  Iffl  Paa  1061,  and  Haynea 
T.  Seattle,  87  Waath.  876,  161  Pac.  789. 

[9]  The  case  will  Uierefore  be  remanded, 
with  directions  to  re-enter  a  Judgment  con- 
sistent with  the  judgment  from  whldi  the 
first  appeal  was  taken,  and  conslBtent  with 
the  law  of  1917.  It  is  not  to  be  understood 
that  we  approve  the  orlgtnal  judgment  In 
so  ftir  as  it  sanctioned  the  attempt  <3t  the 
aty  of  Brem^ton  to  pay  36bn  E.  Pilce  & 
Co.  or  any  purchaser  a  sum  in  lieu  of  inter- 
est under  tbe  guhK  or  subterfuge  of  a  com- 
mission, attorneys'  fees,  or  aOux  pretense. 
In  that  respect  tbe  Judgment  from  which 
this  appeal  Is  taken  will  be  affirmed. 

Remanded,  with  directions  to  enter  a  Judg- 
moit  accordingly. 


STATE  V.  WILMOT.   (Na  18729.) 

(Supreme  Oonrt  of  Washington.    Mardi  17, 
1917.) 

1.  Cbihinai.  Law  «=>302(1)  —  Pijia  or  Norr 

QUILTT— WlTHOSAWAI.— LeSSBS  OvTENSB. 

In  a  prosecotUm  for  grand  larceny,  m  min- 
ute entry  resdlng:  "By  leave  of  tiie  oonrt  the 


charge  of  grand  larcoij  Is  withdrawn  and  the 
defendant  allowed  to  plead  guilty  to  the  charge 
of  petit  larceny,  I^endaiit  enters  plea  of 
gttill7  to  the  cTinw  of  pMit  larceny.  Sentence 
defened"— was  not  by  the  use  ot  tb»  word 
"withdrawn**  made  a  dismissal  of  all  dargea 
against  defendant,  and  hence  Uie  coqrt  did  not 
err  in  allowing  defendant  to  enter  a  plea  of 
guilty  of  petit  larcuiy. 

[Ed.  Note.— For  other  caaei.  see  Criniiaal 
Law.  Cent  Dig.  |i  688.  691-«96,  606.  607.] 

2.  OanuHAL  Law  4=9278  —  iHCLunKD  Ov^ 

lENBB— Statute— Right  to  Pluo  Ouiltt. 
Under  Rem.  Code  1915,  8  2168,  declaring 
that  a  defendant  may  be  found  gnil^  of  an 
offense,  the  commiaaion  of  which  is  neceaaari^ 
included  within  that  with  whidi  he  ia  charged, 
one  charged  with  grand  larceny  was  properly 
allowed  to  plead  gnilty  of  petit  larceny. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  631,  632.  634.] 

8.  Cbiuinal  Law  ^274,  1149  —  TaiAi.  — 
WrrHDUAWAi.  or  Pixa  ov  Guxltt— Discbb- 
TioH  or  COUBT. 
Whether  the  accoaed  in  a  criminal  case  may 
be  allowed  to  withdraw  a  plea  of  guilty  is  dis- 
cretionary with  the  trial  court;  and  while  tbe 
discretion  should  be  liberally  ezerdBed,  a  refusal 
can  only  be  reviewed  for  an  abase  of  dIscretioD. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  S{  632.  633,  3(»»-804S,  a05A.] 

i.  Cbiuinal  Law  «=»274~-Afpi:al  Airn  Eb- 

BOR— DiSCBKTlON  OT  CoUBT. 

Where  there  was  no  evidence  that  <«« 
charged  with  grand  larcoigr  waa  deceived  or  in- 
duced by  any  prtHuise  of  demency  to  enter  a 
plea  of  guilty  of  petit  larceny,  and  it  Is  not  in- 
timated that  he  is  Innocent  of  the  theft  chanced, 
but  that  be  acted  upm  the  advice  of  his  attor- 
ney, and  lUs  sole  cconidaint  is  that  bad  he  antic- 
ipated the  severity  of  the  conaequent  punish- 
ment he  would  not  have  pleaded  guilty.  It  does 
not  appear  that  there  was  an  abuse  of  dlacretioo 
in  refusing  him  permiaaion  to  withdraw  his  plea 

rn  the  filing'  of  a  supplemental  informatiou 
rgiitg  him  as  a  babitaaf  criminaL 
[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  IS  682,  633.] 

5.  CannNAL  Law  «=3406<5),  1202(3)— HAsrr- 

ITAI.  CbIHINAL— BVIDBNCB— AnUISSIBIUTT. 

In  a  proeecution  for  larceny,  where  a  tnp- 
plemental  iuformati<u  charted  accused  aa  a 
habitual  criminal,  evidence  of  two  witnesses 
that  accased  had  admitted  to  ea<A  of  tbem  that 
he  was  the  same  person  who  had  been  convicted 
of  tbe  crimes  charged,  and  in  the  same  courts 
as  recited  in  the  records  in  question,  and  of  one 
witness  identifying  accused  as  the  perscm  named 
in  one  of  the  records  as  convicted  of  crime  in 
another  state  under  another  name,  was  compe- 
tent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (S  913-015,  917.  3261.] 

6.  Cbuiinal  Law  «s»12O20)  —  Habitual 
CauuNAit— Bbcobd— CoifrucT. 

In  a  prosecntloD  for  larcoiy,  whwe  a  snpple- 
mental  information  barged  accused  as  a  habltn- 

al  criminal,  evidence  held  to  establish  the  identi- 
ty of  tbe  accused  aa  the  person  who  had  been 
convicted  of  the  crimes  chaiged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3261.] 

7.  CBiicinAL  Law  «s>680(1).  1153(8)— Habitu- 
al CsiiaNAL  —  Tbial  —  Obdkb  or  Psoor  — 
DiBCsmoif  or  Court. 

In  a  prosecution  for  larceny,  where  a  sop- 

Elemental  Information  chafed  accused  aa  a 
abitual  criminal,  the  admisnon  of  the  records 
of  the  crimes  diarged  bafwe  pmof  that  tbe  pec 
•on  referred  to  therein  was  the  accused  was 
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wftbin  Oie  dIaoretloD  of  die  trial  court  as  to  th« 
order  of  proof,  and  hence  will  not  be  reTiewed  fn 
tbe  absence  of  a  augge8ti<ni  of  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1609,  1613,  3063.] 

8.  CsnaNAL  Law  «»1111(5)  —  Habitual 

CEIMINAL— EVIDENCB— WeIQHT. 

A  record  of  a  eonvictloQ  of  accnaed  in  an- 
other state  waa  controlling  as  to  the  date  of 
such  coavictioD  as  against  an  inadvertent  error 
in  tbe  statement  of  facts  as  to  such  date. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig..  H  2895,  2896.] 

Department  1.  Appeal  from  Siq»erioi 
Court,  King  Conntr;  Kennetb  Macftintiwb, 

Judge. 

Earl  Wilmot  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Wanen  Hardy  and  H.  M.  Dalton,  botb  of 
Seattle,  for  ^ipeUant  Alfred  H.-  LmuUn, 
Frank  P.  Heiaell,  and  Joseph  A.  Baito,  all 

of  Seattle,  for  the  State. 

ELLIS.  C.  J.  On  October  8.  1916,  defend- 
ant was  charged  by  information  Id  the  supe- 
rior court  of  Klug  county  with  graud  larceny 
by  the  theft  of  a  shotgun.  He  entered  a  plea 
of  not  guilty.  On  October  29,  1916.  on  his 
own  request  he  was  permitted  to  change  his 
plea  to  guilty  of  petit  larceny.  The  minute 
entry  of  this  Incident  is  as  follows: 

"Defendant  appears  in  open  conrt  in  costody. 
The  state  appearing  by  W.  F.  Meier.  By  leave 
of  the  court  tbe  charee  of  grand  larceny  is  with- 
drawn and  the  defendant  allowed  to  plead  guilty 
to  the  charge  of  petit  larceny.  Defendant  en- 
ters plea  of  KDilty  to  tbe  crime  of  petit  larceny. 
Sentence  deterred." 

On  November  26,  1915,  a  supplemental  In- 
formation charging  him  as  an  habitual  crim- 
ioal  was  filed.  He  thereuiwu  moved  to  with- 
draw his  plea  of  guilty  of  petit  larceny  and 
entered  a  plea  of  not  guilty  to  the  original 
information.  The  motion  was  denied.  To 
tbe  supplemental  Information  he  pleaded  not 
guilty.  He  was  tried,  convicted,  and  sen- 
tenced, and  now  prosecutes  this  appeaL 

[1  ]  It  is  first  contended  that  the  court  erred 
In  allowing  appellant  to  enter  a  plra  of 
guilty  of  petit  larceny.  This  contention  Is 
txised  ui>ou  the  claim  that  the  use  of  the 
word  "withdrawn"  in  the  minute  entry  above 
quoted  made  It  a  dismissal  of  all  charge 
against  appellant.  The  claim  is  not  tenable. 
In  the  same  sentence  in  which  the  word 
"withdrawn"  Is  used,  appellant  was  allowed 
to  plead  guilt?  to  the  inferior,  but  Included 
crime  of  i>etit  larceny.  Read  In  its  entirety, 
the  minute  entry  negatives  any  notion  of  a 
dismissal. 

[2]  Appellant  also  asserts  that  there  Is  no 
authority  In  law  for  allowing  a  person  charg- 
ed with  a  higher  grade  of  an  offense  to 
plead  guilty  to  a  lower  'grade  of  the  same 
oBenae.  The  statute  dedares  that  a  defend- 
ant "may  be  found  guilty  of  an  offense  the 
fwnimlsslon  of  whldi  Is  necessarily  Inclnded 
wlt^  that  with  which  he  is  charged."  Rem. 
Code.  I  2168;  State  v.  Lewis,  89  Wash.  632, 


141  Pac.  102B ;  State  v.  Copeaand.  «9  Wash. 
243,  119  Pac.  607.  It  follows,  as  of  course, 
that  be  may  be  permitted  to  plead  guilty  to 
the  included  offense.  People  v.  Smith.  78 
Hun,  179,  28  N.  Y.  Supp.  912. 

[3, 4]  It  Is  next  contended  that  tbe  court 
erred  in  refusing  to  permit  appellant  to  with- 
draw his  plea  of  guilty  of  petit  larceny.  Ap- 
I>ellant  cites  and  relies  upon  State  v.  Glmlni, 
68  Wash.  268,  101  Pac.  891.  That  case  states 
what  we  still  conceive  to  be  the  correct  rule, 
namely,  that  the  matter  Is  discretionary  with 
the  trial  court,  and  that  the  discretion  should 
be  liberally  exercised,  but  that  a  refusal  can 
only  be  reviewed  for  an  abuse  of  discretion. 
Tme,  it  is  there  said  that  the  permission 
should  be  granted  "If  it  fairly  appears  that 
the  defendant  was  in  ignorance  of  his  rights 
and  of  the  consequences  of  his  acts,  or  was 
unduly  and  improperly  Influenced  either  by 
h<^  or  fear,"  but  nothing  of  that  kind  is 
presented  in  the  record  before  vs.  There  is 
no  evidence  that  appellant  vras  deceived  or 
lured  by  any  promise  of  clemency.  It  Is 
telrly  inferrable  from  the  record  that  be  act- 
ed upon  the  advice  of  his  attorney,  who,  with 
an  assistant  prosecuting  attorney,  took  the 
shotgun  to  several  gun  dealers  and  secured 
their  opinions  as  to  Its  value,  with  the  result 
that  the  prosecutor  concluded  that  the  evi- 
dence would  probably  Jostify  a  conviction 
for  petit  larceny  only,  and  for  that  reason 
alone  he  offered  no  objection  to  appellant's 
plea  of  guilty  of  that  offense.  Under  the  rule 
announced  In  State  v.  Oiminl,  supra,  we 
are  clear  that  the  record  here  presents  no 
abuse  of  discretion  In  the  refusal  of  permis- 
sion to  withdraw  the  plea.  Even  now  it  is 
not  intimated  that  appellant  is  innocent  of 
the  theft  of  the  gun.  His  sole  complaint 
seems  to  be  that  had  he  anticipated  the  sever- 
ity of  the  consequent  punishment  he  would 
not  have  pleaded  guilty.  This  is  wholly  in- 
sufficient to  require  permission  to  withdraw 
the  plea.    Mastronada  v.  State,  60  Miss.  86. 

[1, 6]  Finally  it  is  contended  that  the 
conrt  erred  In  admitting  certified  copies  of 
records  of  prior  convictions  of  appellant  in 
the  district  courts  of  Olmstead  and  Winona 
counties,  Minn.,  as  evidence  of  two  of  the 
prlbr  convictions  diarged  in  the  supplemental 
Informatlcai.  This  claim  Is  based  mainly  up- 
on the  ground  that  at  tbe  time  of  the  ad- 
mission of  these  records  there  was  no  evi- 
dence that  the  person  referred  to  therein  as 
convicted  was  the  same  person  as  the  appel- 
lant. This  Is  true,  but  two  witnesses  subse- 
quently testified  that  appellant  had  admitted 
to  each  of  them  that  he  was  the  same  person 
who  bad  been  convicted  of  the  crimes  charg- 
ed, and  in  the  same  courts  as  recited  in  the 
records  in  question.  He  was  also  i>ositlvely 
identified  by  one  witness  as  tbe  person  named 
in  one  of  tbe  records  as  convicted  of  the 
crime  of  burglary  and  Incarcerated  In  the 
Minnesota  p^tentiary  under  the  name  of 
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Q«orge  CampbeU.  This  eridence  was  wholly 
QDCtrntvadlcted.  It  was  competent  and  clear- 
ly estabUsbed  the  Identity.  State  v.  Miller, 
80  Wash.  7S;  141  Pac.  293. 

[7]  Id  its  ultimate,  therefore,  appellant's 
ttUldsm  amomita  to  no  mwe  than  an  objec- 
tion to  tbe  order  of  proof.  It  la  elementary 
tliat  the  ord«-  of  proof  Is  a  matter  resting 
largely  In  the  dlacretloa  of  the  trial  coart. 
That  discretion  will  not  be  reviewed  in  tbe 
absence  of  some  tOiowlng  of  prejudice.  Here 
no  prejudice  has  elttier  lieai  diown  or  gag- 
geated. 

[I]' It  is  further  urged  that  <me  of  these 
reomla  was  Inadmissible  because  It  shows 
that  appellant  was  convicted  of  petit  lar4»ny 
in  CHnuitead  county,  Minn.,  on  October  0, 1909, 
while  the  information  charged  that  he  was 
omvlcted  of  -  that  crime  in  that  county  and 
state  on  December  10, 1909.  While  It  la  true 
Oiat  the  record  <tf  that  oonvietlon  is  referred 
to  in  the  statement  of  facts  as  being  the 
record  of  a  conviction  on  October  9,  1909, 
the  Certified  copy  of  the  record  Itself  shows  a 
convlctlffli  on  December  10,  1909,  the  exact 
date  alleged  in  tbe  iufbrmatitm.  The  record 
of  course  veaks  for  Itself,  and  is  controlling. 
The  mistaken  reference  was  palpably  an  In- 
advertoice. 

Scnne  of  the  instructions  are  cilticlied,  bat 
what  we  have  said  mates  it  unnecessary  to 
consider  them  in  detalL  We  have,  however, 
eaomlned  them  with  care.  They  state  the 
law  as  applied  to  tlie  evidence.  We  are  ood- 
vlnced  that  ^pellant  has  had  a  taSx  trlaL 

The  judgment  is  afflrmed. 

CHADWICK,  UOBBIS,  MAIN,  and  WBB- 
STBS,  J  J.,  Cfmcor. 


STATE    ex    rel.    BOAKD    OF  COITNTT 
COBI'RS  OF  PIERCK  COUNTY  v.  CLAU- 
SEN. State  Auditor.    (No.  13986.) 

(Supreme  Court  of  .Washington.    March.  6, 
1917.) 

1.  CotTNincs  «s»a— Creation—Function. 

Counties,  as  local  sabdiTlsioiui  of  the  state, 
are  created  by  the  sovereign  power  of  tbe  state 
of  its  own  sovereiBn  will  without  any  necessary 
particular  solicitation,  consent,  or  concurrent 
action  by  the  people  who  inhabit  tbem,  all  th«ir 
powers  and  functions  having  a  direct  reference 
to  the  general  policy  of  the  state,  and  being  ia 
fact  but  a  branch  of  the  fceaeral  administration 
of  that  policy,  so  that  legislative  authority  over 
counties  is  unlimited,  except  as  limited  in  the 
state  Constitution. 

[Ed.  Note.— For  otiier  case^  see  Counties, 
Cent  Dig.  I  2.] 

2.  Taxation  «s>2— Leqislativb  Ohabaotsb 

OF  POWEB. 

The  power  of  taxation  Is  an  incident  of  sov- 
ereignty, possessed  by  the  state  without  being 
expressly  conferred  by  the  people,  being  a  leg- 
islative power  necessarily  following  the  general 
power  to  make  laws. 

[Bd.  Note.— For  other  cases,  see  luxation. 
Cent  Dig.  |  2.] 


BEPOBTSIB  (Wash. 


8.  CoNsnrcnoNAi.  Law  *=>70(3)  —  Imqjsla.- 

•nvE  PowEBS— Review  bt  Coubts. 
Tbe  Legislature  must  decide  all  questions  of 
state  policy,  necessity,  and  discretion  in  matters 
of  taxation,  not  only  in  the  levying  of  the  tax, 
but  in  apportioning  it  the  judicial  tribunals 
of  the  state  having  no  concern  with  the  policy  of 
legislation;  the  only  power  courts  can  ezerdse 
over  matters  of  taxation  being  to  demand  that 
all  constitutional  limitations  tnrown  around  tiie 
taxing  power  be  observed. 

[Ed.  Note.— For  other  cases,  see  Omstitntional 
Law,  Cent.  Dig.  !  131.] 

4.  Taxation  ^23  —  DisTsiBimoN  or  Bub- 
den— Definbe. 

Whether  the  duty  of  the  state  to  aid  the  fed- 
eral government  in  national  defense  is  a  state 
purpose,  or  whether  the  duty  to  motjilize  and 
train  state  militia  and  other  like  military  onran- 
izations  ia  a  state  purpose,  the  state,  acting 
through  its  L^slature,  is  fully  empowered  to 
distribute  the  burden  of  so  doing  to  its  political 
subdivisions  as  the  Legislature  may  determine. 

[Ed.  Note.-~For  other  cases,  see  XaxadcB, 
Cent.  Dig.  S  56.) 

5.  Taxation  «=>40(2)—Unifoemitt— Statute. 

Laws  1917,  e.  3,  imposing  on  Pierce  county 
an  indebtedness  not  exceeding  $2,000,000,  re- 
quiring such  county  to  issue  its  negotiable  bonds 
therefor,  and  to  levy  taxes  to  pay  the  same  with 
interest,  to  acquire,  by  condemnation  or  other- 
wise, 70,000  acres  of  land  in  the  coanty.  and 
to  donate  and  convey  the  same  to  the  United 
States  for  a  permanent  mobilization,  training, 
and  supply  station  for  any  and  all  such  mili- 
tary purposes  as  may  be  aathorized  by  federal 
law,  conferring  on  the  county  power  of  emi- 
nent domain  tor  the  purposes  of  tbe  act,  and 
providing  procedure,  etc,  is  not  violative  of  the 
Constitution,  art  7,  i  2,  requiring  uniformity 
of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 

Cent  Dig.  H  80,  70.] 

6.  Taxation  4s»37— Disobabob  or  Gountt— 
Statute. 

Lavra  1917,  c.  3,  is  not  violative  of  state 
Const,  art.  11,  {  8,  prohibiting  the  release  or 
discfaarge  of  any  county  from  its  pn^tortionate 
share  of  taxes  for  state  purpose*. 

[Ed.  Note.— For  other  casss.  see  Xazatioii, 
Cent.  Dig.  U  64-66,  188.] 

7.  CoNaTITOTIONAL  Law  €=5205(7)— Spxcial 
Legislation— Statctte. 

Laws  1917,  c.  3,  is  not  violative  of  Const 
art  2,  8  28,  subd.  6,  prohibiting  the  Le^la- 
ture  from  enacting  special  laws  grantlns  corpo- 
rate powers  or  privil^es. 

[Ed.  Note.— Fot  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  622,  623.] 

8.  Taxation  ^=»37— FoStbbiho  State  Insti- 
tutions—Statute. 

Laws  1017,  c,  3,  ia  not  violative  of  Const 
art  13,  S  1,  providing  that  state  iuatltutioDB 
shall  be  fostered  and  supported  by  the  state. 

[Ed.  Note.— For  other  cases,  ass  Taxatioo. 
Cent  Dig.  il  64-66. 133.1 

0.  Taxation  «s»S7— Taxation  or  CotTSTT— 

Statttte. 

Laws  1917,  c.  3.  is  not  violative  of  Ccnst 
art  11,  I  12,  prohibiting  Legislature  from  im- 
posing taxes  on  a  county  for  county  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  SS  64-66,.  133.] 

Petition  for  mandamus  by  the  State  of 
Washington,  on  the  relation  of  the  Board  of 
County  Commissioners  of  Pierce  County, 
against  G.  W.  Olansen,  as  State  Auditor. 
Writ  to  Issue. 
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Fied  Q.  Bemann,  of  Tacoma,  azid  J.  T.  S. 
Lyle,  AsBt  Att7.  Qan.  ^cott  Z.  Henderson, 
Asat  Att7.  G«L,  and  F.  0.  SnUlvan,  of 
Tacoma.  BL  S.  If  cCoid.  of  Seattle^  and  Clin- 
ton W.  Howard,  of  Bdllngbam,  of  connael), 
for  r^tor.  W.  V.  Tanner,  Atty.  Cten.,  and 
B.  E.  OampbeU,  Aaat  Atty.  Gen.  (Glenn  Fair- 
IffocAc  and  O.  E.  Amv.  Jr.,  Aast  Attrs.  Gen., 
of  coanael),  for  Teq^doit 

MORBIB,  J.  On  January  6.  I&IT,  a  special 
^eeUtni  was  held  In  Pierce  conntr  at  whldi 
the  Toten  of  ttiat  county  autliorteed  the 
Incurring  of  an  Indebtedness  not  exceeding, 
exclusive  of  Interest,  the  snm  of  $2,000,000, 
the  proceeds  of  sudi  indebtedness  to  be  used 
In  acqtnlrlng  approxlmatdy  70,000  acres  of 
land  In  flie  county  to  be,  vben  acquired,  con- 
Teyed  to  Uie  federal  goremment  for  a  per- 
jnanmt  mobtUaatlon.  training,  and  supply 
statkm.  Tb»  election  resulted  In  tbe  cast- 
ing of  2S,049  votes  In  favor  of  and  4,135 
votes  against  the  proposltl<nL  For  the  pur- 
pose of  removlm;  all  legal  frtistacles  to  the 
Incurring  of  this  Indebtedness  and  to  In- 
nare  the  carrying  out  of  Its  purposes  by 
Pierce  county,  as  well  as  anthorWng  coun- 
tlee  generally  aiding  such  undertakings,  the 
L^^ialature  at  its  lOlT  sesrion  enacted  tvo 
laws  herein  referred  to  as  chapter  8  and 
chapter  4  of  the  Laws  of  1917.  The  first  of 
these  acts,  chapter  8,  is  a  compulsory  act, 
applying  to  Pierce  county  alcme,  while  the 
second,  chapter  4,  Is  a  volnntery  act,  appli- 
cable to  any  county  within  this  stete.  Sub- 
sequent '  to  the  passage  of  chapter  S  the 
county  oommlntonerB  of  Pierce  county  ac- 
cepted the  provisions  of  the  nxA,  under  the 
authorisation  of  the  people  as  expressed  at 
the  election,  and  ft>r  tiiat  punwse  expressed 
their  intention  to  Incur  an  Indebtedness  not 
exceeding  the  sum  ct  $2,000,000.  exclnatve 
of  Interest,  and  to  Issue  and  sdl  county 
bonds  for  the  purpose  of  acquiring,  1^  con- 
dCTinatifni  or  otherwise,  the  70,000  acres, 
and  conveying  them  to  the  United  Stetes  for 
a  permanent  mobilization,  training,  and  sup- 
ply station.  Thereafter  the  state  board  of 
ftaiance  entered  Into  a  contract  with  the 
board  of  county  commlssloneTs  to  purchase 
these  bonds  to  tiie  value  of-  $S0,000  and  [my 
fOr  the  same  out  ot  the  permanent  school 
funds.  The  state  auditor  was  directed  to 
issue  a  warrant  upon  the  permanent  sdiool 
fund  in  the  sum  of  $50,000  In  payment  of 
these  hond^  whldi  be  refosed.  Belator  then 
came  to  this  ooort  and  sued  out  this  writ  of 
mandate,  by  which  we  are  asked  to  compel 
the  state  auditor  to  Issue  hSs  warrant  in  or- 
der that  the  same  mi^  be  used  In  the  pur- 
chase of  these  bonds  as  contemplated  by  the 
state  board  of  finance.  This  calls  tm  an 
OEiaminatlon  into  the  le^l  auffiden<7  of 
these  acts,  since  if  there  Is  any  valid  law 
anthorlehig  the  Issuance  of  thrae  bonds  1^ 
Pierce  count?,  tb»  duty  of  the  state  auditor 
is  purely  a  ministerial  one  that  can  be  con- 
trolled by  an  approi^te  writ  €t  this  court 
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A  sufficient  understanding  at  chapter  8  may 
be  bad  from  Ita  title  and  sections  1  and  2 

ot  tbe  act,  which  are  as  follows: 

"An  act  imposing  upon  Pierce  county,  as  an 
arm  and  agency  of  tbe  state,  ,an  indebtedness 
Qot  exceeding  two  million '  dollars,  exclnsive 
of  interest,  requiring  such  county  to  issue  Its 
negotiable  bonds  therefor,  lev^  taxes  to  pay 
tbe  same  with  interest,  acquire  by  condemna- 
tion or  otherwise,  approximately  sevent? 
thousand  acres  of  land  in  such  couuty,  and 
donate  and  convey  the  same  to  the  United 
States  for  a  permanent  mobilisaticai,  train- 
ing and  supply  station  for  any  or  all  sach 
'  military  purposes,  Indading  supply  stations, 
the  mobilization,  disdplinlQg  and  training  of 
the  United  States  army,  state  militia,  and 
other  military  organiiations,  as  are  now  or 
may  be  hereafter  authorized  or  provided  by 
or  under  federal  law;  conferring  on  such 
county  the  power  of  eminent  domain  for  the 

Surposes  of  this  act:  and  providing  proce- 
are  therefor;  granting  tii«  consent  of  the 
state  to  snch  conveyance  and  ceding  exdnstve 
legislative  jorisdictioQ  to  the  United  States 
over  the  lands  so  conveyed;  dAilaring  the 
existence  of  an  exigency  requiring  the  state 
and  Its  govemmentu  agencies  to  aid  tie  fed- 
eral government  and  declaring  an  emer- 
gency. 

"Be  it  enacted  by  the  Le^datnre  of  the  State 
of  Washington: 

"Section  1.  Whereas,  In  tbe  judgment  of  the 
Legislature  of  the  state  of  Washington,  an  ex- 
igency has  arisen  demanding  the  exercise  of 
tbe  sovereign  power  of  the  state  to  aid  in  re- 
pelling Invasion,  suppressing  insurrection  and 
defending  the  state  In  mr,  and 

"Whereas,  It  Is  the  duty  of  the  state  and  its 
governmental  agendes  to  aid  the  national  gov- 
ernment to  the  full  extent  of  their  means  and 
ability;  and  whereas,  the  success  or  defeat  of 
the  national  government  Is  equally  the  snccesa 
or  defeat  ot  the  state,  and 

"Whereas,  by  the  express  mandate  of  article 
10  of  the  state  Constitution,  it  la  made  the  djty 
of  the  Legislature  to  provide  by  law  for  organ- 
izing and  disciplining  the  militia  in  such  manner 
as  it  may  deem  expedient  not  incompatible  with 
the  OoQStitution  and  laws  of  the  United  States, 
and 

"Whereas,  by  acts  of  Congrees,  including  those 
approved  June  Srd,  1916.  and  August  2&th, 
1916,  and  regulations  of  tbe  War  Department, 
disciplining  by  the  federal  government  of  tbe 
state  militia  (National  Guard)  and  other  federal, 
state  and  local  qiilitary  organizations,  at  mobili- 
zation, training  and  supply  stations  Is,  among 
other  things  provided,  which  method  of  disci- 
plining the  militia  and  other  militatr  organisa- 
tiona  is,  in  the  Judgment  of  tbe  L^slature, 
deemed  expedient  and  proper  and  not  incompati- 
ble with  the  Constitution  and  laws  of  the  Unit- 
ed States  or  existing  laws  of  this  state,  and 

"Wbereasr  the  Seoretary  of  War,  with  tbe  ap- 
proval of  the  President  of  the  United  States, 
deeming  it  expedient,  has  agreed  on  behalf  of 
the  federal  government,  to  establish  in  Pierce 
county,  Washington,  a  permanent  mobilization, 
training  and  supply  station,  for  any  or  all  such 
military  purposes  as  are  now  or  may  be  hereaft- 
er authorized  or  provided  by  or  under  federal 
law,  on  condition  that  land  In  Pierce  county 
aggregating  approximately  seventy  thousand 
acres,  at  such  location  or  locations  as  have  been 
or  may  be  hereafter,  from  time  to  time  selected 
or  approved  by  the  secretary  of  war,  be  con- 
veyed to  the  United  States,  with  the  consent  of 
the  State  of  Washington,  free  of  cost  to  the 
United  States,  and 

"Whereas,  in  the  judgment,  of  the  Legislature, 
the  location  of  such  permanent  mobilization, 
training  and  supply  station  within  the  limits  or 
Pleroe  county,  Washington,  will  aid  and  be  bf 
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public  benefit  and  adnntage  to  the  natim  and 
■tate  in  TepeUinff  InTariaii,  inppreering  inaurrec- 
tlon,  defending  uie  nation  and  state  in  war,  and 

diflciplining  the  militia,  in  which  general  public 
benefit  and  advantage  Pierce  comity  will  also 
pEOportionatelT  share,  but  in  additton  to  its  gen- 
eral benefit,  it  wtU  also  enjoy  additional  and 
special  benrats,  with  other  local  benefits  and  ad- 
vantages not  accruing  to  the  nation  and  other 
counties  in  the  state,  to  an  extent  exceeding  the 
cost  of  acquiring  by  condenmation,  or  otherwise, 
the  site  selected  or  to  be  selected  as  aforesaid, 
aggregating  approximately  seventy  thousand 
acres  of  land,  and 

"Whereas,  in  the  jndgment  of  the  I^egislature, 
the  dte  aforesaid  can  be  acquired  for  not  ex- 
ceeding two  million  dollars,  and 

"Whereas,  at  a  special  election  held  in  Pierce 
county  on  the  6th  day  of  January,  1917,  the 
voters  of  such  county,  by  a  more  than  three- 
fifths  majority  of  those  voting  at  said  election, 
attenqpted  to  aathorize  the  incurrence  of  an 
indebtedn«H  oi  two  million  dollars,  with  inter- 
est, with  which  to  acquire  approximately  seventy 
thousand  acres  of  land  in  said  county,  and  at- 
tempted to  authorize  such  county  to  convey  the 
same  to  the  United  States  to  be  used  as  a  perma- 
nent mobilization,  training  and  supply  station, 
for  which  attempted  exercise  of  authority  it  is 
donhtful  wheUief  there  was  then  in  existence 
any  law  authorizing  it,  but  the  fulfillment  of 
wluch  purpose  by  I^erce  county  dionld.  in  the 
judgment  of  Oie  L^idature,  be  repaired  by  the 
state. 

"Sec.  2.  That  there  is  hereby  imposed  upon 
the  county  of  Pierce,  in  the  state  of  Washington, 
an  indebtedness  not  exceeding,  exclusive  of  in- 
terest, two  million  dollars,  and  the  county  com- 
missioners of  such  county,  acting  as  an  arm  and 
agency  of  the  state,  are  hereby  directed  to  in- 
cur an  indebtedness  not  exceeding,  exclusive  of 
interest,  two  million  dollars,  with  which  such 
county,  as  an  arm  and  agency  of  the  state,  is 
hereby  required  to  acquire  by  condemnation  or 
*  otherwise,  land  in  Pierce  county,  Washington, 
aggregating  approximately  seventy  thousand 
acres,  at  such  location  or  locations  as  may  have 
been  or  may  be  hereafter  from  time  to  time 
selected  or  approved  by  the  secretary  of  war 
(of  tbe  due  making  of  which  selection  the  de- 
termination of  the  county  commissioners  of  each 
county  shall  be  conclu^ve)  and  convey  all  of 
such  lands  to  the  United  States  to  be  used  by 
the  United  States  for  any  or  all  such  military 
purposes,  including  supply  stations,  the  mobiliza- 
tion, disciplining  and  training  of  the  United 
States  Army,  state  militia,  and  other  military 
organizations,  as  are  now  or  may  be  hereafter 
authorized  or  provided  by  or  under  federal  law, 
said  indebtedness  to  be  evidenced  by  negotiable 
bonds  of  Pierce  county,  payable  in  not  more 
than  twenty  years,  wlut  interest  not  exceeding 
five  per  centum  per  annum  payable  annually. 

Section  1  of  chapter  4  is  the  same  as  sec- 
tion 1  of  chapter  3.  Section  2  authorizes 
any  count7  In  the  state  to  Incor  an  Indebted- 
ness and  issue  Its  bonds  for  the  purpose  of 
acquiring  lands  to  be  conveyed  to  the  feder- 
al government  wheneTcr  the  Secretary  of 
War  shall  agree  on  bdialf  of  the  federal  goT- 
ernment  to  establish  in  su^h  county  a  per- 
manent mobilization,  training,  and  snppl? 
station  for  military  purposes.  Section  23  of 
this  act  la  in  the  nature  of  a  validating  stat- 
ute, further  providing  that  where  under  any 
law  theretofore  or  thereafter  enacted  the  spe- 
cial duty  of  incurring  an  Indebtedness  for 
such  purposes  Is  Imposed,  compliance  to  the 
extent  of  such  imposed  duty  may  be  had  in 
whole  or  in  part  ^tber  under  chapter  6  or 
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chapter  4.  These  acts  are  atta<±ed  by  the 
Attorney  Qeaeial,  representing  the  state  au- 
ditor, as  falling  within  many  constitutional 
inhibitions.  The  principal  argument  as  ap- 
plied to  chapter  3  la  tbnt  it  violates  article 
7,  8  2,  of  the  state  Oonstitntlon.  reqoixliiff 
uniformity  of  taxati<Hi;  article  11,  f  9,  pro- 
hibiting tbe  rtiease  or  discharge  of  any 
county  from  its  pn^rtionate  share  of  taxes 
for  state  -purposes;  article  2,  |  28,  sabd.  6, 
prohibiting  the  Legislature  from  enacting 
special  laws  granting  corporate  powers  or 
privileges;  article  13,  S  1,  providing  that 
state  Institutions  shall  be  ftwtered  and  sup- 
ported by  the  state;  and  artltde  11,  |  12, 
prohibiting  the  Legislature  from  imposing 
taxes  on  a  county  for  county  purposes.  In 
discussing  these  different  constitutional  objec- 
tions we  shall  not  attempt  to  segr^ate  them, 
but  Inasmuch  as  the  questions  submitted  call 
for  a  general  treatment  of  the  constitutional 
phases  of  state  and  county  govemmwt  and 
the  powers  and  duties  that  the  state  may  Im- 
pose upon  a  county,  we  shall  treat  them  to- 
gether, endeavoring  in  the  discussion  as  a 
whole  to  cover  every  phase  of  the  question. 
To  do  this  it  will  be  helpful  to  start  out  with 
a  clear  understanding  of  the  nature  of  coun- 
ty government  and  the  relation  of  the  coun- 
ty government  to  the  state. 

[1]  Our  GonstltutliHL  makes  no  special  ref- 
erence to  county  organizations  as  such  other 
than  to  recognixe  them  as  legal  subdivisloiu 
of  the  states  recognizing  those  counties  ex- 
isting at  tbe  time  of  the  adi^tloa  of  tbe 
Constitution  and  providing  for  the  organiza- 
tion of  new  counties  by  the  Legislature  un- 
der certain  restrictions.  As  local  subdivi- 
sions of  the  state  counties  are  created  by  tbe 
sovereign  power  of  the  state  of  its  own  sov- 
ereign will,  without  any  necessary  particular 
solicitation,  consent,  or  concurrent  action  by 
tbe  people  who  Inhabit  them.  Tbey  are  cre- 
ated by  the  state  under  its  sover^gn  and 
paramount  authority,  with  a  view  to  the 
policy  of  the  state  at  large,  for  political  or- 
ganization, and  the  administration  of  govern- 
mental afTalrs.  With  scarcely  an  exception 
all  the  powers  and  functions  of  county  or- 
ganizations have  a  direct  and  exclusive  ref- 
erence to  the  general  policy  of  the  state, 
and  are  In  fact  but  a  branch  of  the  general 
administration  of  that  poUcy.  Hamilton 
County  V.  Mlghels,  7  Ohio  St  109:  People  v. 
Martin,  178  111.  611,  SS  N.  B.  300;  Talbot 
(bounty  V.  Queen  Anne's  County,  50  Md.  245; 
1  Dillon.  Municipal  GorporatioDa  (5tb  Ed.) 
}  34. 

[2]  This  being  so.  It  would  seem  to  follow 
as  a  natural  sequence  that  legislative  au- 
thority over  counties  Is  unlimited  exc^  as 
that  limitation  is  found  in  the  state  Consti- 
tution. With  this  understanding  of  tbe  re- 
lation betweoi  the  county  and  the  state.  It 
will  again  be  helpful,  dnce  to  a  great  ex- 
tent we  are  dealing  with  a  taxation  proUem, 
to  aaoertaln  the  power  oi  the  state  In  Impos- 
ing the  bDxden  nt  tanUon  npta  the  oouity. 
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The  power  of  taxation  Is  an  incident  of  sov- 
ereignty, and  is  possessed  by  the  state  wlth- 
ont  being  expressly  conferred  by  tbe  pea* 
pie.  It  Is  a  leglslatlre  power,  and  when  the 
pe<vle  by  their  Constitution  create  tbe  de- 
partment of  government  upon  which  they 
confer  the  power  to  make  laws,  the  power  of 
taxation  follows  as  a  necessary  part  of  the 
more  general  power.  North  Missouri  R.  Co. 
v.  Magulre,  20  WalL  46,  22  L.  Ed.  287;  Meri- 
wether V.  Garrett,  102  U.  S.  472,  26  U  Ed. 
197.  In  the  latter  case,  in  which  the  aid  of 
tbe  federal  court  was  sought  by  creditors  of 
the  city  of  Memphis,  Tenn.,  to  take  posses- 
sion through  a  receiver  of  the  assets  of  the 
dty.  Including  collected,  but  not  appropriat- 
ed, taxes  as  well  as  uncollected  taxes,  with 
a  view  of  applying  them  to  the  payment  of 
the  creditors'  claim,  the  Legislature  of  the 
state  having  passed  acta  repealing  tbe  diar- 
ter  of  the  city  and  withdrawing  from  it  all 
power  of  taxation,  remanding  Its  territory  to 
the  government  of  the  state  and  establishing 
taxing  districts  in  the  state,  the  court  In  the 
course  of  Its  opinion,  102  U.  S.  at  page  515, 
26  L.  Ed.  197,  in  speaking  of  the  power  to 
levy  taxes  says: 

*1t  is  a  high  act  of  sovereignty,  to  be  per- 
formed <mly  by  the  L^slature  upon  considera- 
tions of  policy,  neeeBsity.  and  the  public  welfare. 
In  the  dutribntlon  of  the  powers  of  government 
in  this  country  into  Uiree  department,  the  pow- 
er of  taxation  falls  to  the  legislative.  It  be- 
IcmgB  to  that  department  to  determine  what 
measarcA  shall  be  taken  for  the  public  welfare, 
and  to  pnvvide  the  revenues  for  tbe  support  and 
duo  administration  of  the  government  tlirougb' 
out  the  state  and  in  all  Its  subdivisions.'' 

[81  Accepting  this  as  tbe  foundation  prin- 
ciple from  which  we  mnst  proceed,  it  is  the 
Legislature  that  must  determine  all  Questlinis 
of  state  policy,  necessity,  and  dlaoretloD  in 
matters  of  taxation,  not  only  in  the  levying 
of  the  tax  but  In  aw>ortlonlng  it  The  Ju- 
dicial trlbuDals  of  the  state  have  no  con- 
cern with  the  policy  of  l^slation.  That  is 
a  matter  resting  altogether  In  the  discretion 
of  another  co-ordinate  branch  of  the  gov- 
ernment The  only  power  courts  can  exer- 
cise over  matters  of  this  kind  Is  to  demand 
that  all  constitutional  limitations  thrown 
around  the  taxing  power  be  observed.  When 
the  Legislature  confines  itself  within  the  con- 
stitutional limitations  It  Is  the  supreme  au- 
thority, and  the  courts  and  the  people  must 
obey.  Having  fbund  the  legislative  body 
properly  exercising  the  power  of  taxation, 
the  next  natural  inquiry  is  to  what  extent 
and  for  what  purpose  that  power  may  be  ex- 
ercised. 

In  State  v.  City  of  Lawrence.  79  Kan.  234, 
100  Pac.  485,  It  was  held  that  the  Le^slature 
had  the  power  to  compel  the  dty  within 
which  the  state  university  was  located  to 
issue  its  bonds  in  aid  of  the  nnlverslty  and 
to  levy  and  collect  a  tax  to  establish  a  fund 
out  of  which  such  bonds  might  be  paid.  In 
BO  holding  the  court  deals  with  many  of  the 
constitutional  objections  here  made,  among 
them  the  provisions  of  the  Kansas  Constitu- 


tion requiring  anlfomi  taxation  and  an  equal 
rate  of  assessment  and  piotalbltlng  the  pas- 
sage 4>t  special  acts  conferring  corporate 
powers.  The  first  objection  was  disposed  of 
by  construing  the  Oonstltation  as  only  re- 
quiring a  unlfbrm  and  equal  rate  tbrot^hoiit 
the  territory  in  which  tiie  tax  la  levied,  and 
that  the  principle  of  equality  is  fully  satis- 
fied by  making  local  taxation  equal  and  uni- 
form as  to  all  pn^rty  within  tbe  limits  of 
the  taxing  district  Ttala  we  conceive  to  be 
the  general  rule  under  similar  constitutional 
provlslims.  San  Francisco  v.  Spring  Valley 
Waterworks,  54  Cal.  671;  Bright  v.  McOuI- 
lough,  27  Ind.  223;  Merrick  v.  Amherst  12 
Allen  (Mass.)  SOD;  Washington  t.  Stat^  13 
Ark.  762;  Bast  Portland  v.  Multnomah 
County,  6  Or.  <e ;  WlsconslB  Oeat.  R.  B.  Oo. 
V.  Taylor  Gotmty,  62  Wis.  87,  8  N.  W.  888. 
Proceeding  In  Its  opinion  the  court  says: 

"Tbe  dty  of  Lawrence  is  required  by  Uie  act 
to  pay  taxes  for  tbe  sui^iort  of  the  uiivenl^ 
which  are  not  imposed  npon  the  dtizens  of  oth- 
er parts  of  the  state,  bnt  only  to  the  extent 
which  In  tbe  opinion  of  the  Legislature  Ute  city 
of  Lawrence  reaps  a  special  benefit  by  the  lo- 
cation oif  the  unlvendty.  In  Railroad  Company 
V.  County  of  Otoe,  16  Wall.  667,  21  L.  Ed.  37S. 
the  Supreme  Court  of  the  United  States  said: 
'It  is  true  the  harden  of  the  duty  may  thus  rest 
upon  <mly  a  single  D<ditlcal  division,  but  die 
Legislature  has  undoubted  power  to  apportion 
a  public  burden  among  all  the  taxpayers  of  the 
state,  or  among  those  of  a  i)articular  section. 
In  its  judgment,  those  ot  a  single  aecti<m  may 
reap  the  principal  benefit  from  a  proposed  ex- 
penditure, as  from  the  constmction  of  a  road^ 
a  bridge,  an  almshouse. '  or  a  hospital.'  He 
bonds,  tf  otherwise  valid,  were  tbe  obligatttma  of  • 
the  9ity  of  Lawrence,  and  section  1,  art.  11, 
only  requires  that  any  taxes  levied  for  their 
payment  be  assessed  at  a  uniform  rate  upon 
all  property  in  the  city  liable  to  taxation. 

In  dealing  with  the  second  constitutional 
objection  that  the  act  was  special,  confer- 
ring corporate  powers,  the  court  points  out 
the  difference  between  a  governmental  and 
coiporate  or  private  function  of  a  municipali- 
ty, reaching  tbe  conclusion  that  where  the 
Legislature  enacta  a  law  In  the  accomplish- 
ment of  a  governmental  purpose,  it  is  no  ob- 
jection to  the  validity  of  the  law  that  it  is 
special  In  form.   Upon  this  itolnt  It  is  said: 

"Tbe  Legislature  may  require  a  municipal 
corporaticHi  or  other  ctmstituent  political  agency 
of  the  sute  to  perform  any  pubUe  du^  which 
the  st^te  Itself  may  perform." 

Again: 

"Hie  powers  conferred  by  tJie  aet  upon  tbe 
dty  of  Lawrence,  therefore,  were  not  corporate 
powers  to  be  employed  in  the  management  and 
cuitrol  of  its  local  and  Internal  concerns  whidi 
tbe  city  was  primarily  created  to  perform  In 
comm<m  with  all  other  dties  of  its  class,  and 
in  tbe  perftmnanee  of  which  it  Is  the  policy  of 
the  state  to  require  a  certain  uniformity.  On 
the  other  band,  they  were  to  be  employed  atAelr 
for  the  accfHnplishment  by  the  state  of  a  general 
purpose  In  which  the  people  of  the  whole  state 
were  and  are  vitally  mterested.  The  dty  was 
authorized  to  act,  not  for  itself,  but  as  an  aim 
of  the  state  government  in  the  doing  of  some- 
thing expresdy  oijoined  upon  the  Le^slatufft 
The  Legudatnre  was  to  employ  any  agenqr 
ot  the  state  govurnmwt  In  carrying  out  its  pn^ 
pose.** 
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The  coreramMital  pnxpose  of  oar  Constitu- 
tion In  this  reapect  la  found  in  article  10, 
requiring  the  Legislature  to  provide  far  the 
organlzatloa  and  discipUnlng  of  mlUtla  In 
such  manner  aa  it  may  deem  »pedlent  The 
same  rale  Is  alao  announced  In  State  ex  reL 
Donbam  t.  Yancy,  12S  Mo.  881.  27  S.  W.  880, 
and  In  State  Danah,  U2  Mo.  622,  64  S. 
W,  22a. 

In  RansMD  t.  Butherford  Oonntr,  128 
Tenn.  1,  180  8.  W.  10B7.  Ann.  Cas.  1912B, 
1366,  an  act  en^vraiiv  mnnidpaltties  or 
oonntlM  to  iasue  IXHida  in  aid  of  state  nor- 
mal schools  located  therein  was  mutalned 
upon  reasoning  that,  vtalle  the  estabUshmeut 
of  state  educational  Institutions  was  a  state 
purpose,  the  local  benefit  was  sufficient  to 
sustain  the  burden  of  the  local  tax,  citing 
the  following  cases  where  like  burdens  were 
imposed  by  the  Legislature  upon  munidpali- 
ttes:  Marks  t.  Trnstees  of  Purdue  Universi- 
ty, 87  Ind.  15S;  Burr  t.  Garbondale,  76  ni. 
455;  MerrlCk  v.  Amherst,  12  ABoi  (Mass.) 
600;  Hensley  Township  r.  People,  84  lU. 
644;  liivingBton  County  t.  Darllngtm,  101 
U.  S.  407,  26  li^  Ed.  1016.  Like  additional 
cases  are:  Gordon  t.  Comes,  47  N.  T.  608; 
Turner  v.  Hattieshurg,  98  Miss.  887, 68  South. 
681;  Bead  r.  Flattsmovth.  107  U.  S.  668, 
2  Sup.  Ct  208, 27  L.  Bd.  414.  Inthe  lastcase 
cited  it  was  said: 

"What  the  state  might  properly  have  done  by 
direct  action  it  may  do  tbrou^  the  public  agen- 
cy <tf  a  municii>al  foody,  sach  as  the  city  of 
Plattsmouth,  which,  in  the  perfonmuice  of  the 
>  duty  aBsigned,  does  not  ao  much  exereiBe  a  cor- 
porate  power  of  its  own  as  dUcbarge  a  fnnc- 
tion  (A  the  state." 

In  Oibson  T.  Mason,  6  Ner.  288,  an  act  was 
BDstained  imposing  a  tax  upon  a  county  to  be 
api^ted  in  paymoit  of  railraad  bonda.  rea- 
soning that  ttie  power  to  tax  was  purely  a 
legLalatlTe  power,  and  that  in  the  excise 
of  this  power  the  leglslatlTe  wlU  was  su- 
preme within  the  constitutional  restiictlona. 

In  State  t.  Shawnee  Oount7.  28  Kan.  431, 
Brewer,  J.,  In  sustalnli^  an  act  casting  the 
oost  of  a  state  road  upon  the  two  counties 
in  whMi  the  road  was  to  be  constructed, 
says: 

"^nilrd,  we  nmaA  that  while  the  road  is 

open  to  the  use  of  all  cltiKens  from  all  parts 
of  the  state,  it  la  yet  of  special  benefit  and  value 
to  the  county  upon  which  the  burden  of  its 
establidiment  is  cast  There  is  no  (sstidg  up- 
on (me  coomiunity  the  burden  of  a  public  enter- 
prise which  specially  beneficial  to  the  citizens 
of  some  other  community.  It  is  not  like  an  at- 
tempt to  tax  the  citizens  of  Tomka  with  the 
cost  of  improving  the  streets  of  Lawrence.  It 
simply  easts  upon  the  counties  of  Shawnee  and 
Jeffersm  the  cost  of  roads  wholly  within  their 
territorial  limits,  and  it  is  making  eadi  county 
bear  the  harden  of  public  improvements  within 
mieh  limits.    •    •  * 

"And  finally  we  remark  that  counties  are 
purely  the  creation  of  state  authority.  They 
are  political  organizations,  vhoae  powers  and 
duties  are  within  the  control  of  the  Legislature. 
That  body  defines  the  limits  of  their  powers,  and 
prescribe  what  they  must  and  what  they 
mush- not  do.  It  may  prescribe  the  amount 
tazee  whidi  each  .shall  levy,  and  to  what  pub- 
lic purpose  each  shall  devote  the  moneys  thna 


obtained.  It  may  require  one  county  to  build 
a  'certain  number  of  bridges  at  certain  ^ecified 

? laces,  and  at  a  particular  size  and  quality, 
t  may  require  another  to  open  roads  in  given 
localities,  and  another  to  build  a  courthouse 
and  to  levy  a  tax  to  a  prescrihed  amount  for 
the  purpose  of  paying  therefor.  In  short,  as  a 
general  proposition  all  the  powers  and  duties 
of  a  conn^  are  subject  to  legidative  emttol; 
and,  providied  the  purpose  be  a  public  <Hie  and 
a  fecial  benefit  to  the  county,  it  may  direct 
the  appropriation  of  the  county  funds  therefor 
in  sudi  manner  and  to  such  amount  as  it  shall 
deem  best" 

In  Hodgdon  v.  HaTerhlU,  193  Mass.  406, 
79  N.  E.  830,  a  statute  was  enacted  which 
directed  the  municipality  In  which  the  etate 
armory  was  located  to  pay  the  annual  In- 
terest on  bonds  Issued  by  the  state  for  the 
erection  of  the  armory  and  to  establish  a 
sinking  fund  for  the  floal  payment  of  the 
bonds.  The  law  was  attacked  as  unconstitu- 
tional, the  argument  being  that  the  main- 
tenance of  the  mlUtia  and  the  construction  of 
an  armory  were  for  the  protection  of  the 
entire  state  and  not  for  the  special  benefit  of 
the  city  In  which  it  might  happen  to  be  lo- 
cated. The  court  pointed  out  that  In  dealing 
with  questions  of  this  character  the  Legis- 
lature might  prescribe  what  shall  be  draie,  and 
require  cities  and  towns  to  bear  the  expense 
to  any  extent  it  might  determine. 

The  federal  Supreme  Court  in  County  of 
MobUe  Y.  Eamball,  102  U.  S.  691,  26  L.  Ed. 
238,  sustained  county  harbor  bonds  over  the 
objection  tliat  the  act  fastened  upon  one 
county  the  burden  of  an  improvem^t  for  the 
benefit  of  the  whole  state.  In  meeting  this 
objection  it  was  said: 

"Assuming  this  to  be  so,  It  is  not  an  objec- 
tion which  destroys  its  vaUdi^.  When  any 
public  w<H^  is  anthotiied,  It  rests  with  the  Leg^ 
islature,  nnlses  restrained  by  ctmsdtational 
provisions,  to  determine  in  what  manner  the 
means  to  defray  its  cost  shall  be  raised.  It 
may  apportion  the  harden  rataUy  among  all 
the  counties,  or  other  particular  subdivisions 
of  the  state,  or  lay  the  greater  share  or  Ae 
whole  upon  that  county  or  portion  at  the  state 
specially  and  ImmeJiatdy  benefited  tv  the  ex- 
penditure." 

Many  other  cases,  announcing  like  nUes 
based  upon  like  reasoning,  have  been  exam- 
ined. Amcmg  them  may  be  dted  as  announo- 
ij^  the  doctrine  we  are  sedcbig  to  establish: 
Simon  t.  Northup,  27  Or.  487,  40  Fae.  600, 
30  L,  B.  A.  171 ;  MeMahsn  t.  Oloott,  06  Ok 
537,  188  Fac.  836;  SIsk  r.  GatgUe^  188  Ala. 
164.  86  South.  114;  8tOPI»anback  ▼.  Multno- 
mah County,  71  Or.  498,  142  Faa  832;  Mo- 
riarty  t.  New  York,  142  App.  Dir.  717, 127  K. 
T.  Supp.  624 ;  Sacramento  Adams,  171  CaL 
458, 163  Fac  908;  State  r.  Freeman,  fO.  Kan. 
90,  68. Fac  969,  47  L.  R.  A.  6T;  Horton  r. 
Andms,  191  N.  Y.  231,  88  N.  B.  1120;  Shelby 
Coun^  T.  Bq^tlon  Co..  96  Thul  ttfS,  86  S. 
W.  604.  88  U  a  A.  717;  State  ex  rel.  Haber- 
Ian  T.  Love,  80  Neb.  149,  X81  N.  W.  196.  34  U 
R.  A.  (N.  S.)  607,  Ann.  Cas.  19120.  642;  Coo- 
ley  on  Taxation,  168. 

Sacramento  v.  Adams,  supra.  Is  an  ii^ereat- 
Ing  and  InstrucUreLCaae  upon  the  point  hen 
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iDTolved.  It  was  there  held  that  no  congtl- 
tntlonal  inhibition  would  prevent  the  city 
of  Sacramento  from  lasulng  bonds  and  tax- 
ing its  people  for  Uie  purpose  of  acquiring 
land  to  be  absolutely  donated  to  the  state 
for  the  erection  thereon  of  state  buildings,  cit- 
ing as<atithority  Lancey  t.  King  Cotmty,  16 
Wash.  9,  46  Pac.  645.  S4  L.  R:  A.  817.  These 
cases  establish  the  law  in  harmony  with  the 
principle  that  all  power  Is  Inherent  in  the 
people  of  the  state,  and  that  the  people  may 
exercise  that  power  either  through  their  own 
lulUatlTe  or  through  their  chosen  represen- 
tatives, except  tn  so  far  as  tbey  have  limited 
tbemaelTes  in  Oieir  own  Oonstitutloa  or 
granted  powers  to  the  federal  govwiuaent; 
that  the  IieglBlatare  In  Its  represraitatlTe  ca- 
padty,  aave  for  the  same  ezeepOonB.  controls 
the  exerdse  of  the  taxing  power,  and  may  In 
its  discretion  say  what  burdens  ct  taxation 
tfiaU  be  borne  by  the  people  as  a  whole  or 
Oie  Inhabitants  of  any  political  subdlvl- 
Sim  of  the  state;  that  the  county  as  a  polite 
kal  subdivision  of  the  state  may  not  escape 
the  bnrden  of  qwdal  taxation  mion  the 
gronnd  that  the  burden  of  taxattm  imposed 
npcHi  it  Is  f(»  the  maintenance  or  soppcnt  of 
a  state  puipose  or  a  state  Instltntlon  irtien 
the  county  Is  Uw  recl^iiait  vt  a  peculiar  bene- 
lit  not  alloyed,  by  the  state  at  large.  These 
prlncjUtos  haTo  been  referred  to  as  establish- 
ing and  supporting  the  law  in  harmony  with 
our  own  decisions,  to  which  we  now  refer. 

In  lAncsy  t.  E3ng  County,  IS  Wash.  9,  4S 
PacL  646,  84'  L.  R.  A.  817.  we  had  before  us 
the  constitutionality  of  the  act  of  1895,  grant- 
ing to  and  prescribing  the  power  of  King 
county  in  constructing  the  Lake  Washington 
canal,  an  undertaking  projected  by  the  fed- 
eral goremment.  The  strongest  attack  made 
upon  the  act  was  upon  the  ground  that  It 
called  for  the  exercise  of  the  state's  power 
of  eminent  domain  for  the  use  and  benefit  of 
the  flederal  government  In  passing  upon  this 
objection  the  court  called  attention  to  the 
fact  that  while  it  was  proposed  to  convey 
the  right  of  way  for  the  canal  to  the  federal 
government,  tbe  Improvement  was  for  the 
use  and  benefit  of  the  general  public,  and  to 
a  greater  degree  for  the  benefit  of  the  people 
of  King  county,  and  that  tbe  character  of 
the  work  as  a  local  improvement  directly  con- 
nected with  the  commerdai  affairs  of  the 
dttsens  of  the  county  could  not  be  taken 
away  from  It,  ev&a  though  the  undertaking 
had  a  great  value  to  tbe  federal  government 
for  naval  and  other  purposes. 

In  Ueehan  v.  Shields,  67  Wash.  017,  107 
Pac  885.  it  was  held  that  the  constitutional 
provision  requiring  uniformity  (Hf  taxation 
was  not  violated  by  a  state  aid  road  law,  re- 
quiring a  division  of  the  cost  between  the 
state,  the  county,  and  the  local  road  district, 
since  each  received  a  special  benefit  In  pro- 
portion to  the  tax  paid. 
.  In  BUger  v.  States  6S  Wash.  467.  116  Pac 
19,  we  couBld»ed  anoth«r  legal  phase  of  the 
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I^e  Washington-  canal,  holding  t:hat  the 
state  ooold  lend  Its  aid  to  the  enterprise  un- 
dertaken by  the  federal  government  and  that 
th^e  is  no  otmstltuticHtal  objection  to  the 
levying  of  an  assessment  by  the  county  uptm 
property  qieclally  b^eflted  a  public  Ua- 
provement  of  this  nature. 

In  Blaine  v.  Hamiltoi}:.  64  Wash.  353,  116 
Pac  1078,  35  I*  R.  A.  (N.  S.)  577,  the  right 
of  the  county  to  tax  Ita^  for  harbor  Improve- 
ments was  recognized  upon  the  same  theory 
of  special  benefits. 

Next  came  State  ex  rel.  Clausen  v.  Burr, 
66  Wash.  624,  118  Pac  6S9>  attacking  the 
state  bureau  of  InspecUon  act,  imposing  (Ae 
expense  of  auditing  public  accounts  njfm  tbe 
several  taxing  dlatiicts  throughout  the  state, 
upon  the  ground  that  It  was  violative  of  ar- 
tide  11, 1 12,  forbidding  the  Legislature  from 
imposing  taxes  upon  counties  and  other  mu- 
nicipal corporations  for  county,  city,  aiul  oth- 
er  mucldpai  ptorpoaes.  The  q^nion  proceeds 
upon  the  theory  that  the  state  Is  empowered 
to  provide  a  system  for  nnUbnnlty  of  public- 
accounts;  that  eadi  political  subdivision  of 
the  state  was  but  a  depai;tment  of  the  state 
subject  to  state  ccntna  and  xegulatiim  in  nut- 
ters of  taxation,  and  that  in  those  matters 
which  do  not  conoem  tbe  people  of  the  mn- 
nldpality  alone,  but  are  united  to  those  laicer 
matters  afleeUQC  tbe  pecqDie  of  the  entire 
state,  the  state,  can  snforce  any  sdwme  look- 
ing towards  its  general  welfare  and  conpel- 
Ung  the  municipality  to  bear  the  burden  «( 
those -tilings  which  are  subjects  of  general^ 
concern  to  the  people  of  the  entire  state;  * 
that  UDong  these  matt^  of  public  conoem 
are  roads  that  are  of  state  Importance,  sys* 
terns  of  public  Instruction,  administration  of 
Justice,  and  preservation  of  public  health  and 
peace  Two  of  tbe  Judges  dissented  upon 
certain  grounds,  but  the  dissenting  opinion 
concedes  the  point  herein  Involved,  that  the 
state  may  levy  taxes  upon  counties  for  state 
purposes. 

Rands  v.  Clarke  County,  79  Wash.  152, 139 
Pac.  1090,  sustains  against  any  constitutional 
objection  the  Issuance  of  Clarke  county  bonds 
to  pay  Its  part  of  the  cost  of  the  Interstate 
bridge  built  Jointly  by  Clarke  county,  Wash., 
and  Multnomah  county.  Or. 

In  Johns  v.  Wadsworth,  80  Wash.  3^  141 
Pac.  892,  reference  was  made  to  the  heading 
In  State  v.  Robinson,  35  Neb.  401,  53  N.  W. 
213,  17  L.  R.  A.  383,  that,  as  a  general  rule, 
the  Legislature  is  authorised  fco  determine 
what  purposes  are  matters  of  public  concern 
so  as  to  Justify  taxation,  to  which  this 
court  added  that  this  would  be  "true  if  the 
Mily  limitation  in  tbe  Constttution  was  tliat 
the  appropriation  Shoold  amdnoe  to  the  pub* 
lie  wel&re." 

The  Judges'  Salary  Oase,  82  Wadi.  628. 144 
Pac  9S&,  sustains  a  statute  permitting  coun- 
ties of  the  first  class  to  increase  tbe  )Wlsr<es 
of  superior  court  jmiiseB  as  fixed  by  the  states 
sndi  increase  to  be  borne  entirely  by  the 
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counties  npcm  the  ground  tbat  the  auperlor 
courts  serve  both  a  state  and  county  purpose 
and  render  both  a  state  and  county  braeflt. 

State  ex  rei.  Case  r.  Howell,  85  Wash.  2S1, 
147  Pae.  1162,  sustains  the  doctrine  that 
counties  are  auxiliary  to  the  state,  and  that 
the  Legislature  in  the  exercise  of  its  police 
power  may  Impose  upon  them  hardens  which 
have  relation  to  the  preserratloD  of  public 
peace  and  safety  or  the  promotion  of  the  gen- 
eral welfare. 

State  ex  rel.  Lopos  T.  Shagren,  01  Wash. 
48,  157  Pac.  31,  in  passing  upon  the  oQdal 
status  of  game  wardens,  recognizes  the  power 
of  the  Legislature  to  Impose  upon  the  several 
counties  of  the  state  the  duty  to  protect  the 
game  within  the  respective  counties  and  the 
burden  of  maintaining  the  game  wardens, 
notwithstanding  the  fact  that  they  are  state 
ofiBces. 

These  cases  from  our  own  state  are  in 
harmony  with  those  from  other  states  eariler 
dted,  to  the  effect  that  the  Legislature  may 
impose  upon  a  county  the  full  burden  of  an 
Indebtedness  for  a  purpose  whidb,  though  of 
a  general  nature  and  for  the  benefit  of  the 
whole  i>eople,  combines  with  these  purposes 
others  that  are  essentially  a  special  benefit 
to  ttis  county. 

Tbi6  ease  of  Teny  r.  King  Goontr,  43 
Wash,  ei,  86  Pac.  210,  0  Ann.  Caa.  1170,  held 
an  act  authorising  the  oounUes  of  King, 
merce,  and  Spokane  to  create  an  Indebted- 
ness Uxr  the  purpose  ot  acquiring  sites  for 
and  the  ematructlon  of  state  armories  to  foil 
within  the  constitutional  InhlUtlon  of  a  spe- 
cial act  creating  corporate  powers.  The  opin- 
ion to  not  based  upon  the  holding  that  the 
construction  of  state  armories  is  a  corporate 
purpose  because  the  subject  of  the  act  is  a 
state  armory,  but  seems  to  rest  upon  the  the- 
ory that  the  act  confers  new  powers  and 
privileges  not  theretofore  conferred  and  not 
extended  to  any  other  county  in  the  state, 
and  hence  the  act  was  special.  The  only 
contention  presented  by  appellant  In  that 
case  was  that,  inasmuch  as  these  three  coun- 
ties were  already  empowered  to  Issue  and  sell 
bonds,  which  power  was  asserted  to  be  a 
corporate  power,  no  new  power  was  con- 
ferred In  providing  for  the  issuance  of  ar- 
mory bonds.  No  comment  was  made  by  either 
counsel  or  court  as  to  any  distinction  between 
governmental  and  corporate  powers,  and  the 
case  seems  to  have  progressed  upon  a  mutual 
concession  that  the  power  dealt  with  was  a 
corporate  power.  As  we  now  view  it,  we 
would  not  now  hold  that  building  an  armory 
was  exercising  corporate  powers  for  purely 
county  purposes.  It  seems  to  us  that  the 
building  of  an  armory  fails  within  those 
higher  and  sovereign  powers  which  the  state 
exercises  for  the  protection  and  welfare  of 
all  its  citizens,  and  that  among  the  govern- 
mental powers  exerdsed  by  a  aover^gu  state 
there  are  none  higher  than  tboae  which  It 


exercises  for  the  public  safety  and  general 
welfare  of  the  state.  These  views  were  nei- 
ther urged  upon  nor  considered  the  court 
In  the  Terry  Case,  and  we  cannot  for  this 
reason  regard  that  case  as  in  any  wise  con- 
trolling upon  questions  calling  for  the  expres- 
sion of  an  opinion  aa  to  the  extent  to  which 
the  state  may  go  In  exerdslng  its  sovereign 
governmental  powers  for  the  b«iefit  of  all  Its 
dtisens  and  Imposing  the  burdens  of  that 
power  upon  any  of  its  political  subdivisions 
in  the  dlsdiarge  of  the  duty  that  political 
subdivision  owes  to  the  state  to  contrltiate  to 
its  public  safety  and  general  welfare. 

[4]  The  purposes  of  chapter  8  as  expressed 
in  its  title  and  sections  1  and  2  leave  no  doubt 
that  this  act  ftiUs  within  the  underlying  prin- 
ciple of  the  dted  cases  both  frwn  within  and 
from  without  this  state.  While  the  mobiUaa- 
tlon  and  training  of  the  federal  soldiery  to 
aid  In  the  suppression  of  insurrection  or  the 
repelling  of  invasion  is  In  a  sense  a  duty  of 
the  f^eral  government,  it  Is  Uliewise  a  state 
duty  to  which  the  state  may  be  called  upon 
to  contribute  Its  aid.  The  mobilization  and 
training  of  a  state  militia  may  be  a  state 
purpose,  but  it  Is  likewise  a  pnbUe  purpose 
to  which  every  political  subdivision  of  the 
state  may  be  called  upon  to  contribute  to  the 
full  extent  of  Its  power  and  abtiltT.  So  that 
whether  we  regard  the  duty  of  tlie  statu  to 
aid  the  federal  government  as  a  state  pnxpose 
or  the  duty  of  mobilizing  and  training  state 
militia  and  other  like  military  organizations 
as  a  state  purpose,,  the  state,  acfing  through 
its  Legislature,  Is  fully  empowered  to  dis- 
tribute thU  burden  to  its  poUtlcal  snbdlri- 
sioBs  as  tiie  leglslaUTe  body  may  determine 
Upon  the  feature  of  local  bmefit  there  would 
seem  to  be  no  Question.  We  have  no  doubt 
that  the  people  Pierce  county  are  as  patri- 
otic aa  the  people  at  any  county  In  the  state, 
and  would  tax  tbemselTes  to  any  extent  to 
aid  either  the  federal  govenunent  or  the  state 
In  matters  of  mllltery  necessity,  bnt  we  also 
know  that  the  people  ot  Pierce  coun^.  In 
subjecting  thema^vM  to  the  bnrd^  <tt  this 
tax,  conaidered  the  local  benefit  to  them  In 
having  this  station  located  within  Pierce 
county,  a  benefit  which  they  deemed  equal  to 
the  burd«i  entailed,  and  because  of  thia  th^ 
are  willing  to  assume  the  entire  burden.  We 
have  then  an  exjHresslon  from  the  Legisla- 
ture, frcHu  the  county  commissioners,  and 
from  the  people  themselves  that  the  purposes 
enumerated  in  chapter  3  are  not  only  stete 
purposes  of  the  highest  sor^elgn  character 
carrying  the  right  to  exercise  the  taxing  pow- 
er for  Its  accomplishment,  but  that  they 
embrace  and  carry  with  them  local  benefits 
of  such  a  nature  that.  Irrespective  of  any 
question  of  duty,  tiie  people  have  willing 
assumed  the  burden  as  one  that  carries  its 
own  recompense. 

[I-I]  These  views  sustain  diapter  8  as  faU* 
Ing  within  no  ooosUtntioiial  prohibition. 
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TtOa  Is  all  that  need  be  found  to  order  tbe. 
Issuance  of  the  writ.  For  that  reason  we  do 
not  pass  upon  tiie  1^^  statna  of  cliaptw  4.  ^ 
Let  the  writ  lasoe. 

ELLIS,  O.  J.,  and  WEBSTBR.  MAIN, 
PABKBB,  and  MOUNT,  JJ.,  ooncar. 

HOLGOMB,  J.  1  concur  In  the  result  (that 
tbe  writ  should  issue).  Bfy  concurrence  Is 
based  chiefly  on  the  ground  that  chapter  4 
of  the  Laws  of  1917,  which  Is  a  permissive 
act,  authorising  in  general  terms  the  Toton- 
tary  assumption  of  sodi  burdens  as  are  here 
involved,  and  almost  exactly  parallel'  with, 
the  act  of  1805  (Laws  1895,  c  2,  p.  1),  grant- 
ing power  to  any  county  to  assist  the  federal 
government  in  the  construction  of  "any  na- 
tional public  work  which  would  be  of  general 
public  [and  of  local  special]  benefit,"  is  more 
in  harmony  with  the  spirit  and  letter  of  our 
special  constitutional  provisions  involved. 
The  act  of  1896  was  sustained  In  Lancey  v. 
King  County,  15  Wash.  9,  46  Pac  646,  34  L. 
B.  A.  817.  Such  a  disposition  wmild  not  ne- 
cessitate mnning  ommter  to  the  dedalim  In 
the  Terry  Case. 

OHASWIOK,  J.  (conenrring).  I  c<»icur  in 
tha  conclusion  reached  by  my  Aaeodates,  but 
I  cannot  anbscrlbe  to  some  of  the  reasoning 
employed  to  sustain  the  decii^ni. 

As  stated  in  the  opinion,  the  Le^slatore 
passed  two  bills,  each  designed  to  accomplish 
the  same  end.  Chapter  3,  Laws  1917,  was 
drawn  upon  tbe  theory  that  the  state  had 
power  to  put  the  burden  Imposed  by  the  act 
upon  the  county  as  a  political  subdivision  of 
the  state;  that  is,  that  the  thing  to  be  ac^ 
comidlahed  Is  a  state  function.  This  act, 
counsel  have  denominated,  for  convenience, 
the  involuntary  or  compulsory  act  The 
other  (diapter  4,  Laws  1917)  was  drawn  up- 
on tbe  tbeoiy  that  tlie  pnndiase  of  the  land 
for  the  am^  post  ia  a  munidpal,  or  county, 
function  and  ml^t,  with  the  sanction  of  tbe 
Leglalatnre,  be  voluntarily  assumed  by  the 
county.  TUs  Is  called  the  voluntary  act 

Chapter  4  may  be  qnlckly  disposed  ot  Hie 
Uilng  to  be  dOM  is.  in  no  soise,  a  county  fonc- 
tloii,  nor  can  It  be  made  aucfa  by  any  process 
of  reascRiing  or  without  doing  violence  to 
every  constitatlonal  provision  pertaining  to 
oountle^  w  to  the  genwal  and  special  powers 
of  taxatim.  I  reeogniae  It  as  no  more  than 
an  attempt  to  save  tjie  question  in  tbe  evoit 
the  oowts  should  bxM  diapter  8  to  be  an  un- 
lawful aenunptlon  ni  power  «i  the  part  ct 
tbo  state.  attempt  ia  abortlT^  and  cjhap- 
tae  4  has  no  i^cettpon  the  statute  tMoka. 

Cihapter  3  Is,  however,  an  act  to  wbidi  no 
legal  objection  can  be  urged.  It  rests  upon 
a  iHincUile  which  Is  deeply  rooted  In  the 
first  and  great  object  of  government;  that 
Is,  the  maintenance  of  sovereignty.  All  con- 
stitutions are  limitations  upon  the  power  of 
the  agents  of  the  peoide,  hut  there  never  was 


a  written  coni^ltutlon  whldi  delegated  to 
functionaries  all  the  latent  powers  which  lie 
dormant  In  every  state  or  nation.  They  are 
boundless  in  eztmt,  and  are  Incapable  of 
exact  deflnltltm.  lliese  powers  have  been 
referred  to  as  the  sovereign  powers  of  tbe 
stat^  the  inherent  powers  of  the  state,  and 
as  powers  Incident  to  the  exercise  of  i>owera 
speciflcally  granted.  L  e..  Implied  powers. 

An  Instance  of  the  recognition  of  tbe  power 
which  exists  whether  provided  in  tbe  Con- 
stitution or  no  may  be  found  In  our  own 
boobs ;  that  Is,  the  right  of  the  state  to  take 
property  for  a  public  use.  The  right  to  take 
Is  acknowledged  as  inherent ;  as  an  attribute 
of  sovereignty.  Gasaway  v.  Seattle,  52  Wash. 
444,  100  Pa&  991,  21  L.  R,  A.  (N.  S.)  68; 
Samish  River  Boom  Co.  v.  Union  Boom  Co., 
S2  Wash.  686,  73  Pac.  670.  Upon  this  power 
the  pe<^le  have  put  a  limitation.  The  state 
will  not  take  without  compensation  first  as- 
certained and  paid.  Elncald  v.  Seattle,  74 
Wash.  617, 134  Pac.  604, 135  Pac.  820;  State 
ex  rel.  Long  v.  Superior  Court,  80  Wash.  417, 
141  Pac.  906.  The  point  I  would  make  is 
ttiat  there  Is  no  Umitetlon  upon  the  power 
of  the  state  to  lnq>ose  tbe  duty  prescribed  in 
chapter  3. 

I  think  the  earliest  definition  of  sovereignty 
to  be  fotmd  in  our  books  is  that  at  Jay,  the 
first  Chief  Justice  of  the  United  State&  In 
Chlshohn  V.  Georgia,  2  DalL  at  page  471. 1  L. 
Bd.  440,  he  says:  "Sovereignty  is  the  right 
to  govern."  I  shall  not  follow  the  many  d^- 
inlti<Hi8  to  which  resort  might  be  had  with 
profit,  but  will  come  to  the  prlndpte  control- 
ling this  case  at  onoe.  If  sovwdgnty  la  the 
right  to  govern,  sovereignty  is  also  tbe  rl^t 
to  maintain  government;  to  protect  our  In- 
stitutions as  well  as  our  people  from  Insur* 
rection  and  rebellion'  at  home,  and  from  the 
hazards  of  possible  Invadon  by  a  fWelgn  fbe^ 

The  iMnrer  of  the  state  as  an  agency  of  the 
fbderai  govemnuait  ia  not  Questioned.  If  the 
state  has  sudi  powers,  It  follows  that  it  can, 
In  the  absence  ot  an  exiHress  limitatloD,  exor- 
cise ite  power  thnn^h  the  medlnmshlp  of  any 
of  ite  instmmentalltlea.  A  county  la  a  paUt> 
leal  nbdlTlsion  of  ttw  atata,  created  by  the 
state  under  the  sovardgn  poww  to  govem, 
and  to  maintain  government.  As  la  aaid  la 
the  oidnlon,  the  state  can  arUtrarlly  sdeet 
a  geogEaphicftl  area,  and  In^ose  upm  tlioas 
who  reside  irithln  It  certain  duties.  An  im- 
poettton  of  duty,  not  limited  in  eertoln  temub 
cannot  be  questioned  if  it  reste  in  the  Inlwr^ 
ent  power  ot  tbe  state.  It  is  ao  In  this  casa 
To  aid  In  the  pubUe  detense,  the  state  has 
assumed  to  exerdae  a  pnbUe  duty,  and  has 
done  no  mtm  than  to  provide  a  convenient 
agency:  Tbe  oa^  poaalble  a^ument  i^atnst 
tha  right  of  tlie  state  to  impose  this  burden  is 
based  upon  article  7,  |  2,  of  the  state  Con- 
stitution, requiring  uniformity  of  taxation. 
To  meet  this  and  other  objections  which  I 
shall  not  now  notice,  It  is  urged  by  counsel 
that  because  of  the  peculiar  local  benefit  to 
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'  be  oijoyed  by  Pftonje  county  the  act  Is  not  ol>- 
jecttonable.  In'mf  opinion,  tbe  argnment  Is 
njisoiiDd.  The  c^mdnBlon  admlta  the  falsdty 
of  tbe  premise.  l%e  aif;umenti  In  Its  last 
analyds,  Is  that  the  act  does  impose  an  un- 
equal tax  on  a  political  subdivision  of  the 
state,  but  because  of  some  beueflt  which  It 
is  supposed  the  dtlzea  of  Pierce  county  will 
enjoy  over  the  citizax  of  adjoining  or  other 
counties,  the  unlawful  Imposition  is  balanced, 
and  the  Constitution  no  way  trenched  upon ; 
that  is  to  say,  the  mandate  of  th6  Constitu- 
tion ia  not  to  be  observed  If  those  interested 
as  individuals  are  likely  to  reap  some  profit 
from  its  nonobservance.  It  is  my  judgment 
that  section  2  has  no  application  to  the  case 
before  us.  Section  2  is  a  part  of  article  7, 
entitled,  '^Revenue  and  Taxation." 

"ThB  Lesislature  shall  provide  by  law  a  uai- 
form  and  equal  rate  of  aasMsment  and  taxation 
on  all  i«<q>wty  in  the  state.  *  *  •  " 

Thlg  section  does  not  stand  apart  as  an 
axiom.  It  must  be  read  In  connection  with 
other  sections  of  article  7  and  other  articles. 
When  read  with  section  1,  art  7.  we  find  the 
kind  of  revenues  for  which  the  tax  imposed 
must  be  uniform.  The  extraordinary  tax 
provided  In  chapter  3  Is  not  within  the  terms 
or  Intent  of  section  1,  which  reads: 

"The  Lesislataia  sball  provide*  by  law  for  an 
annual  tax  sufficient,  with  other  sonrces  of 
revenue^  to  defray  the  estimated  ordinary  ex- 
pedses  ot  the  state  for  each  fiscal  year.  And 
for  the  purpose  of  payitis  the  state  d^t,  if 
then  be  any,"  etc. 

By  article  8,  i  2.  the  L^Udature  is  {^ven 
power: 

"In  addition  to  the  above  limited  power  to 
contract  AtiAa,  tbe  state  may  contract  debts  to 
rcfiel  invasion,  suppress  insurrecticm,  or  to  de- 
fend the  state  in  war,  bat  the  money  arisios 
from  the  contracting  of  snch  debts  shall  be  ap- 
plied to  the  purpose  for  which  it  was  raised, 
and  to  no  other  purpose  whatever," 

Thus  it  will  be  seen  that  the  tax  here  Im- 
posed does  not  fail  within  the  class  of  taxes 
which  must  be  uniform,  but  rather  falls 
within  the  power  to  contract  debts  for  pub- 
lic defense  upon  which  no  limitation  what- 
ever has  been  placed. 

There  should  be  no  question  of  taxation  in 
tha  case,  but  if  it  were  bo,  the  objection 
could  be  farther  answered  by  saying  that  tlie 
state  could  now  or  hereafter  impose  a  like 
duty  upon  any  other  political  snbdivlsion,  or 
upon  two  or  more;  for  instance,  to  build  a 
military  road  through  a  particular  county  or 
counties  at  the  cost  of  the  counties  traversed, 
to  plant  mines  In  a  hartior  In  one  or  more 
counties, .  or  to  fortify  public  works  in  a 
particular  county,  thus  maintaining  the  the- 
ory of  uniformity. 

If  the  rl^  to.  eocerdtoe  the.  right'  of  public 
defense  rests  upon  Special  beaedts,  tt  might, 


in  my  oi^Ion,  be  seriously  questioned  wheth- 
er the  act  ou^t  to  be  sustained,  for  the  real 
ben^t  is  graenU  to  the  state,  and  the  spe- 
cial benefit  but  incidental  to  the  county.  But 
if  we  rest  our  decision  in  the  sovereign  pow- 
er of  the  state  and  that  alone,  no  sudi  ques- 
tion can  arise.  It  is  a  curious  anomaly  to 
say  that  the  state  has  power  to  comp^  Pierce 
county  to  buy  land  for  the  purpose  of  public 
defense,  and  then  support  the  holding  by  say- 
ing that  the  exercise  of  the  power  can  only 
be  sustained  upon  "consideration."  Sover- 
^gnty  rests  upon  no  such  flimsy  foundation. 
It  takes  no  consideration  of  benefits.  It 
Implies  sacrifice.  It  Imposes  duty.  It  meas- 
ures not  In  dollans  and  cents,  but  In  peace, 
good  order,  and  the  common  good.  It  looks 
only  to  the  perpetuity  of  our  institutions  as 
they  have  been  defined  in  our  Constltutlona 
and  in  the  hearts  of  men.  It  may  be  said 
that'  these  observations  are  not  sound  unless 
we  be  in  actual  state  of  war,  in  other  words, 
under  martial  law.  But  I  am  unwilling  to 
subscribe  to  snch  doctrine.  If  the  right 
would  then  exist,  tt  exists  now.  Hie  right 
to  meet  imminent  danger  sustains  tb6  right 
to  prepare  for  danger.  The  first  Inherent 
power  of  a  sovereign  state  is  to  protect  To 
protect,  it  most  prepare.  The  law  of  self- 
preservation  la,  to  the  individual,  the  first 
law  of  nature.  Society  Is  but  an  aggregate 
of  individuals.  In  the  Instant  case  the  state. 
In  Its  sovereign  capacity,  has  asserted  the 
law  of  aelfrdflttoue,  the  riiftt  ot  adf-^eeer- 
vatlon. 

Sovereignty  may  be  variously  defined,  de- 
pending upon  the  nature  of  Its  assertion, 
and  I  would  say  with  Vattel,  If  "the  rights 
of  a  nation  spring  from  Its  obligations"  that 
our  Inquiry  may  end  with  the  assertion  that 
sovereignty  In  a  state  or  nation  la  the  right 
of  self-preservation. 

I  regret  that  the  time  elapsing  betweot  the 
preparation  of  the  majority  opinion  and  tbe 
time  when  It  ought  to  be  filed  is  so  abort  that 
I  cannot  more  clearly  define  my  position  by 
resort  to  the  works  and  words  of  others.  I 
shall  claim  the  privilege,  if  my  time  will  per- 
mit, of  revising  this  opinion  for  our  perma- 
nent publications,  for  I  appreciate  that  it 
may  seem  crude  to  some,  and  as  "advanced" 
to  others.  But  I  believe  the  underlying 
thou^t  of  chapter  3  to  be  no  more  than  a 
restatement  of  the  first  and  fundamental 
principle  upon  which  organized  govemmoat 
rests,  and  for  that  reason,  I  refuse  to  sab- 
scribe  to  a  doctrine  that  would  reduce  the 
rif^t  ot  a  ^vereign  state  to  perfiurm  an  act 
of  common  prudmoe  to  the  level  of  a  atreet 
assessment,  nating  upon  tbe  law  at  pacnn: 
lary  benefit 

Hie  writ  should  Isane. 
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PONIES  BSTATB  et  aL  t.  5<AUSr. 
(No.  1S820J 

(Snpfeme  Gf»irt  of  WaBhinfton.  Ifaieh  21, 
1917.) 

1.  Wnxs  <S=>52(1>— Tebtaickitt^t  CapacitT 
— Pbebumption  or  SAmrr. 

Courts  will  preinme  sanity,  as  of  a,  testa* 
tor,  until  the  prvsnmptlon  is  orercome  by  com- 
petent and  reliable  evidence  to  the  contrary. 

nod.  Note.— For  other  cases,  see  Wills,  Cent 
I^U  101,  108, 104.  lOS.  100.] 

2.  Wills  «s9S5<1>— Inoompstenct  of  Test±- 

TBIX—BUPriCIBNOT  ETIDEnOE. 

In  proceedings  to  set  aside  a  will,  evidence 
held  sufficient  to  suataiu  the  trial  court's  find- 
ings that  testatrix  was  incompetent  at  the 
time  of  making  tbe  purported  will. 

[Ed.  Note.— For  other  cases,  see  Wills.  Oant 
Dis.  H  137-140.  14&-1S0.  191.] 

Department  2,  Appeal  from  Superior 
Conrt.  King  Oonnl^ ;  B.  B.  Albertson.  Judge. 

Proceeding  by  the  estate  ot  Mary  S.  Pond 
and  others  against  Katherlne  I*  Faust,  to 
set  aside  tbe  will  of  decedent.  From  a  Judg- 
ment  for  petitioners,  defendant  ajfpeala.  At- 
flrmed. 

See,  also,  90  Wash.  117, 165  Pac.  776. 
C  M.  Miller,  of  Seattle,  for  appellant 
Daniel  London,  of  Seattle,  for  re^Hmdenta. 

HOLCOMB,  J.  The  heirs  of  Mary  S.  Fond, 
deceased,  seek  in  this  proceeding  to  set  aside 
ber  will  on  the  ground  that  she  was  mentally 
Incompetent  to  make  the  same.  Tbe  petition 
waa  contested  by  appellant.  Katherlne  Faust 
who  was  made  both  executrix  and  a  bene- 
ficiary nnder  the  will. 

[1]  The  only  Issue  raised  by  this  appeal  is 
whether  deceased  was  competent  to  make  a 
will.  The  evidence  on  this  question  was  In 
direct  conflict,  and,  while  we  realize  that  the 
right  to  dispose  of  property  by  will  Is  a  valu- 
able property  rls^t  of  which  we  are  I<mth  to 
deprive  a  person  except  on  clear  and  con- 
Ttndng  evidence  of  incompetency  to  make  the 
same,  yet  in  this  case  the  advantage  of  tbe 
trial  court  In  bearing  the  witnesses  and  notic- 
ing their  demeanor  and  candor,  sympathy 
or  bias,  while  testifying  Is  of  more  Import- 
ance than  usual,  for  the  case  practically 
hinges  on  the  credibility  and  capacity  of  wit- 
nesses. Courts  will  presume  sanity  until  that 
presumption  Is  overthrown  by  competent  and 
reliable  evldmce  to  the  wmtrary.  From  a 
careful  examinatloii  of  the  evidence,  whldi 
we  will  brl^y  discuss  later,  we  are  not  pre- 
pared to  hold  that  the  evidence  prepcmderatea 
against  the  findings  of  the  lower  court, 

[2]  We  do  not  think  a  detailed  discussion 
of  the  evidence  necessary;  but  it  Is  shown 
without  mudk  doubt  tbat  deceased  was  au 
aged  unmarried  woman,  living  at  the  time  of 
ber  death  In  Seattle ;  that  she  bad  frequent 
hallucinations.  In  whicb  she  Imagined  that 
she  had  painted  pictures  and  written  boc&s, 
and  that  her  deceased  brother  was  Bitting 
at  the  table  with  her ;  that  she  was  at  times 
flighty,  and  could  not  carry  on  a  coherent 


ctHiTersatlon.  Some  two  years  prior  to  Jan- 
mrf,  1914,  the  date  the  will  was  executed; 
deceased  made  a  trip  to  New  Jersey,  and  the 
testimony  of  one  of  her  cousins,  who  was 
a  phystdan  and  saw  ber  on  this  trip,  was 
to  the  ^ect  that  she  was  at  that  time  suf- 
feriog  with  a  form  of  Insanity  known  as  In- 
cipient senile  dementia.  But  the  most  con- 
durive  evidence  Is  the  foct  that,  during  her 
lifetime  and  three  or  four  months  after  the 
execution  of  the  will,  a  hearing  was  had  and- 
a  guardian  appointed  for  her  because  she  was 
Incapable  of  handling  her  own  affairs  and 
was  ot  unsound  mind.  Both  the  physicians 
who  examined  her  at  this  hearing  stated  that 
her  mind  was  gone  and  tbat  she  was  In  an 
advanced  stage  of  senile  dementia ;  that  sudi 
a  condition  does  not  result  In  a  very  short 
time,  and  that  in  their  opinion,  Judging  from 
ber  condition  at  the  time  of  their  exanilna- 
tlott  of  her,  she  was  not  competent  to  make 
a  win  In  the  January  preceding.  While  there 
is  some  evidence  to  the  effect  tbat  deceased 
was  competent  at  the  time  ot  making  the  pur- 
ported will  to  devise  her  property,  we  think 
the  preponderance  thereof  Is  with  the  court's 
findings  ttiat  she  was  Inoompetait  and  there- 
fore' they  should  not  be  disturbed. 
Judgment  affirmed. 

ELUS,  O.  J.,  and  MOUNT  and  FABKBB 
JJ.,  concur. 


BUBBKA  CEDAR  LUBIBEB  &  SHINGUB 

00.  T.  KNACK.   (No.  186S4.} 
(Supreme  Court  (tf  Washington.    Maxdi  21, 

1.  LiUITATION  OF  ACTIORB  4s»150--AOKHOWL- 
KDOMENT— CBKDIT  FOB  INDEPENDENT  1)EBT. 

Where  defendant  was  given  credit  vpan  his 
debt  to  plaintiff,  which  was  barred  by  the  stat- 
ute of  limitations,  to  the  amount  of  an  inde- 
I>endent .  existing  debt  due  him  from  plafntifl 
against  which  the  statute  had  not  mn,  and  de- 
(mdant  then  agreed  to  pay  his  debt  to  j^aln- 
tiS,  tbe  credit  with  defendant's  consent  held  in 
legal  effect  a  cash  payment  to  plaintiff  on  the 
debt  and  adcnowledgment  of  the  balflinoa  due. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f  687.] 

2.  LmrrATion  or  Actions  «==»168(S)  —  Pat- 

IfBNT  AFTEB  STATUTE  HAS  RUN— BmOT.  ~ 

Rem.  Code  1915,  |  iS9\  provides  that  actions 
on  unwritten  contracts  be  broug-ht  within  three 
years.  Section  176  provides  that  no  ai^owl- 
edgment  or  promise  shall  be  sufficieot  evidence 
of  a  new  or  oontinoing  contract  whOTeby  to  take 
tlie  case  out  of  the  c^ration  at  this  chapter, 
unless  the  same  la  contained  in  some  writing 
signed  by  the  par^  to  be  charged  thereby;  but 
this  section  shall  not  alter  tbe  effect  of  any  pay- 
ment of  ^incipal  or  intereat.  Section  177  pro- 
vide* that  what  any  payment  of  principal  or 
interest  has  been  or  shall  l>e  made  upon  any 
existing  contract,  whether  it  be  a  bill  of  ex- 
change, promissory  note,  bond,  or  other  evi- 
dence of  indebtedness,  if  such  payment  be  made 
after  the  same  shall  have  become  due,  thv 
limitation  shall  commence  from  the  time  the 
Inst  payment  wag  made.  Held  that,  as  the 
statute  of  limitatimis  doe*  not  affect  the  legal 
existence  of  a  contract,  but  only  the  remedy^ 
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a  pferment  made  upon  a  debt  after  tJu  rtatote 
bad  run  ite  coarae  waa  effeetaal  to  zamore  the 
bar  of  die  atatnte. 

tBd.  Note.— For  other  eaaea,  bm  limltatloo  of 
Actkma,  Gent  I>if.  I  6«4.] 

Department  2.  Appeal  from  Superior 
Court,  QraTB  Harbor  Ooanty;  Ben  Sheeka, 
Jndge. 

Action  by  tbe  Bareka  Cedar  Iiomber  & 
Shingle  Company  against  Fred  Knack.  Jndg- 
m«it  tor  defendant,  and  plalntUt  appeals. 
Reversed,  wltb  dlrectlcms  to  enter  judgment 
In  accordance  with  opinion. 

Theodore  B.  Bruener,  of  Aberdeen,  and  O. 
W.  Hodgdon.  of  Hoqulam,  tor  ai^ellant 
Wm.  XL  Campbell,  ot  &)aiitam,  for  xe- 

PABKI9B,  3.  The  plaintiff  Eoi^  Oedar 
Lumber  ft  Shingle  C(Hnpany  se^  reoovery  of 
a  balance  due  opoo  the  pnndiaM  price  of 
lumber  and  ihlniSea  sold  by  It  to  the  defend- 
ant Fred  Knack  in  the  year  1911.  Trial  in 
the  BiQwrlw  oonrt  without  a  Jory  resnlted  In 
flndlngs  and  judgment  In  favor  of  the  defend- 
ant rested  upon  the  ground  that  tbe  action 
had  not  been  commenced  within  the  time 
limited  law.  Fn»i  this  dlqweition  oi  tbe 
came,  the  plaintiff  has  appealed  to  this  court 

The  ertdeDCe  is  not  before  us.  We  have 
only  to  do  with  tiw  question  of  what  Judg- 
ment sboald  be  rendered  upon  the  facta  found 
by  the  trial  court  The  controlling  fticta  ap- 
pearing In  the  flndlngs  may  be  summarised  as 
follows:  Between  February  6  and  August  8, 
1911,  appellant  sold  and  delivered  to  respond- 
ent lumber  and  shingles  of  the  value  of  $527.- 
63,  which  sum  respondent  promised  and 
agreed  to  jny  ther^or.  Thereafter  respcHid- 
ent  made  -payments  thereon  on  July  11  and 
December  28,  1011,  so  that  there  tb«i  re- 
mained due  and  unpaid  a'  balance  amounting 
to  $321.88.  No  further  payments  or  credits 
were  made  reducing  this  balance,  as  we  shall 
assume  tor  argument's  sake,  until  February, 
191S,  more  than  three  years  following  the 
imyment  made  on  December  23,  1011.  It  Is 
therefore  apparent  that  appellant's  cause  of 
action  Is  barred  by  the  three-year  statute  of 
'limitation  relating  to  recovery  upon  unwrit- 
ten contracts  (section  159,  Rem.  Code),  unless 
the  bar  of  the  statute  has  been  avoided  by  a 
credit  of  |24.60,  which  was  made  by  appel- 
lant  upon  the  account  In  respondent's  tavor 
in  February,  1915,  which  appellant  claims 
was  assented  to  by  respondent  under  such 
circumstances  as  to  amount  to  a  payment 
upon  the  debt  and  a<^nowledgment  of  the 
balance  due  thereon  at  that  time.  The  facts 
leading  up  to  and  attending  the  making  of 
tills  credit  In  respondent's  favor  are  as  fol- 
lows: In  October,  1914,  appellant  placed 
the  account,  duly  Itemized,  and  also  showing 
an  Item  of  $32  drayage  In  addition  to  the 
(S21.68  balance,  In  the  hands  of  Its  attorney 
O.  W.  Hodgdon  tor  collection,  and  Hodgdon 
thereupon  so  notified  reqxmdent  Thereafter 


respondent  went  to  Hodgdon's  <^ce,  where 
they  went  over  the  Itms  of  the  account  to- 
gether, "and  the  said  defendant  made  no  ob- 
jections to  said  account  as  exhibited,  and 
agreed  to  pay  the  same  [save  the  drayage 
Item],  provided  the  said  plaintiff  would  de- 
duct tfom  said  account  the  amount  of  certain 
work  and  materials  which  the  said  defatdant 
claimed  to  have  performed  tor  and  furnished 
to  the  said  plaintiff  some  time  In  the  ye&r 
1914.  That  the  said  Hodgdon  promised  to 
take  the  matter  up  with  the  said  plaintiff  and 
to  advise  the  said  detondant"  Thereafter  in 
compliance  with  instructions  from  ai^llant 
Hodgdon  advised  respondent  to  make  oat  a 
statement  of  bis  claim  against  appellant,  and 
that  If  found  correct  the  amount  would  be 
deducted  firom  the  balance  due  from  him,  and 
"the  said  defendant  did  then  and  there  agree 
to  make  out  a  statem«it  of  his  sidd  account 
for  said  work  and  labor  performed  and  ma- 
terials furnished,  and  also  then  and  there 
promtsQd  and  agreed  to  pay  the  balance  of 
said  account  which  had  been  exhibited  to  him 
by  the  said  Hodgdon.  as  hereinabove  stated. 
Just  as  soon  as  he  could."  Thereafter  early 
in  February,  1015,  respondent  handed  tbe 
statement  of  his  claim  to  Hodgdon  and  "re- 
quested tbe  said  Hodgdon  to  credit  his  ac- 
count with  tbe  amount  of  said  stat«neiit 
being  In  tbe  sum  of  $24.50,  which  the  said 
Hodgdon  thai  and  there  agreed  to  do."  "Tbe 
said  defendant  then  and  there  again  promised 
to  pay  the  balance  of  said  account  shortly. 
On  February  16.  1916,  the  said  Hodgdon 
notified  the  said  defendant,  by  letter,  that  his 
account  against  the  plaintiff.  In  the  sum  of 
$24.50.  was  correct  and  that  he,  tbe  said 
Hodgdon,  had  given  the  said  defendant  cred- 
it" Thereafter  respondent  having  refused 
to  pay  the  balance  due  upon  appeUantTa  ao 
count,  this  action  was  commenced  on  the  28th 
day  of  February,  1916. 

[1]  Contention  Is  made  In  appellant's  be- 
half that  the  flndlngs  of  the  trial  court  ren- 
der It  plain  that  the  understanding  between 
respondent  and  Hodgdon  av  attorney  fiw 
Ifieil&nt,  and  the  credit  given  respmidefit  ta 
pursuance  thereof  had  tbe  same  l^sl  effect 
as  if  respondent  bad  actually  paid  $24X0  in 
cash  in  Ftitmary,  1915,  and  r^neated  mdit 
therefor  upon  appellant's  account  Wa  think 
there  Is  no  escape  from  this  Interpretatlovi  of 
the  dealings  between  respondent  and  Hodg* 
don,  as  found  by  the  trial  court  Plainly  the 
$24.50  was  an  existing  debt  In  tovor  of  re- 
spondent and  against  appellant  and  was 
claimed  as  such  by  respondent.  It  was  al- 
so a  debt  having  no  connection  with  ap- 
pellant's dalm,  and  was  not  barred  by  tbe 
statute  of  limitation,  as  ai^llanfs  claim 
would  have  been  but  for  the  credit  so  given. 
Clear^  respondent  intended  that  such  credit 
should  have  the  same  effect  as  a  casb  pay- 
ment upon  his  debt  to  appellant  Ttie  facts 
tound  by  the  trial  court  as  to  re^Kwdent's 
promises  made  In  connection  with  the  glvlnf 
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of  tb»  etedlt.  w«  think,  leaw  little  roan  tor 
eontrorersy  upon  this  question  of  fact 

[|]  Did  the  fact  that  thla  payment  of  |24^ 
60  WHS  so  made  by  req^<mdait  after  the  stat- 
ute had  fully  ran  tta  three-year  coarse  re- 
move the  bar  of  the  statute?  We  tUnk  It 
did.  The  sections  at  Rem.  Oode  relating  to 
eztcaiaioii  of  flu  time  of  the  ronning  of  and 
the  mnoTOl  of .  the  bar  of  the  atatnto  after  It 
baa  mn  its  comse  ere  the  following: 

**No  adaiowledgmeat  or  promise  shall  be  snffi- 
dent  ericlence  ol  a  new  or  continuing  contract 
whereby  to  take  the  case  out  of  the  operatioa  of 
this  chkpter,  unless  the  same  is  contained  in 
some  writinf  sisned  by  the  parb^  to  be  charged 
ther^r;  but  this  section  shall  not  alter  tiie 
effect  of  any  jwyment  of  pzindDal  or  hiterest.** 
Section  176,  Rem.  Code. 

**Wh^  any  payment  of  principal  or  interest 
baa  been  or  shaU  be  made  upon  any  existing 
ccmtnict,  wheOier  It  be  a  bill  oi  exchange,  prcoa- 
laMixy  aote^  bmd,  w  other  evidence  of  Indebted- 
ness, ff  snch  payment  be  made  after  the  same 
shall  hare  become  due,  the  limitation  shall 
commence  from  the  time  the  last  payment  was 
made."  Section  177,  Rem.  Coda 

This  la  not  a  qaestlon  of  a  removal  of  the 
bar  of  the  statute  by  an  acknowledgment  or 
promise  In  writing.  We  quote  section  178, 
and  especially  the  condnding  clause  thereof, 
as  having  some  bearing  upon  the  meaning  of 
the  language  of  section  177.  Manifestly  there 
would  be  no  necessity  of  invoking  the  provi- 
sion of  section  176  to  remove  the  bar  of  the 
statute  except  after  the  statute  bas  run  its 
course,  because  there  would  not  until  then 
be  any  occasion  to  acknowledge  or  promise 
in  writing  to  pay  a  debt  In  order  to  avoid 
the  bar  of  the  statute.  -  This  suggests  the 
thought  that  the  words  "but  this  section  shall 
not  alter  the  elfect  of  any  payment  of  prin- 
cipal or  Interest"  as  used  in  section  176  have 
reference  to  the  removal  of  ttie  bar  of  the 
statute  after  It  has  run  its  course  as  well  as 
the  extension  of  the  time  of  the  running  of 
the  stjitute  before  it  has  run  Its  course.  This 
lenda  support  to  the  view  that  the  language 
of  section  177,  relating  to  the  tolling  of  the 
statute  by  payment,  contemplates  that  pay- 
ment shall  have  the  same  effect  whether 
made  before  or  after  the  statute  has  mn  its 
course.  Such  was  the  holding  of  the  Wiscon* 
sin  court  interpreting  a  statute  similar  to 
ours  in  Engmann  v.  Bstate  of  Immel,  69  Wis. 
249.  18  N.  W.  182,  and  MarshaU  v.  Holmes, 
68  Wis.  655,  32  N.  W.  685.  In  Eberaole  v. 
Omaha  Mat.  Bank,  71  Meb.  778.  99  N.  W.  664. 
having  under  consideration  this  question  In 
the  U^t  of  m  atatDte  mndi  like  omm,  the 
court  said: 

Tne  statute  enacts  (Oode  Civ.  Proc.  |  22): 
In  any  cause  founded  on  oontract,  when  any 
.  part  of  tlie  principal  or  interest  ahaU  have  been 
paid,  *  *  *  an  action  may  be  brought  in 
such  case  within  the  period  prescribed  for  the 
same,  after  such  payment'  The  section  pro- 
vides that  tbe  debt  may  also  revived  by  a 
new  promise  or  acknowledgment  in  writing,  so 
that  it  would  seem  that  a  part  payment  does  not 
effect  the  reawval  ot  tbe  oar,  because  of  being 
evidence  at  a  n«w  iMTomise  or  of  an  acknowl- 
cdmnent,  which  are  void  if  not  written,  but  be- 
cause of  its  ovn  ^pet  ligocw" 


The  Missouri  court  seems  to  have  reach- 
ed this  conclusion  rested  upon  an  exception 
or  saving  clause  apparently  found  In  their 
statute  relating  to  removal  of  the  bar  of  the 
statute  by  written  admowledgment,  reading 
as  follows: 

"Nothing  contained  In  the  two  preceding  sec- 
tions shall  alter,  take  away  or  lessen  the  effect 
of  a  payment  of  any  prindpal  w  interest  made 
by  any  person  whatever." 

Which  is  In  substance  the  same  as  the  con- 
cluding clause  of  our  section  176,  above  quot- 
ed, and  Is  not  a  positive  declaration  of  the 
effect  of  payment,  as  Is  found  In  our  section 
177  above  quoted.  Shannon  v.  Austin,  67  Mo. 
486 ;  Jc^nsDU  v.  Johnson,  81  Mo.  381 ;  Miller 
T.  Miller,  169  Mo.  App.  432,  165  S.  W.  7a 

Now  even  apart  from  section  176  and  the 
decisions  of  the  courts  above  noticed,  we 
would  see  no  escape  from  reading  the  lan- 
guage of  section  177  as  meaning  that  a  pay- 
ment made  upon  the  debt  after  the  statute 
had  run  its  course  would  be  as  effectual  to 
remove  the  bar  as  a  paym^t  made  before 
would  extend  the  running  of  the  statute,  for 
we  are  plainly  told  by  the  language  of  that 
section  that  it  is  the  payment  '*upon  any 
existing  contract"  which  starts  the  statute 
to  running  anew  from  the  time  of  such  pay- 
ment. It  is  elementary  that  the  statute  does 
not  affect  the  legal  existence  of  the  contract, 
but  only  the  remedy  (Miller  v.  Miller,  supra) ; 
hence  it  is  plain  that  a  payment  upon  such 
oontract  is  a  payment  upon  a  l^ally  "exist- 
ing contract,"  and  therefore  extends  the  run- 
ning, or  removes  the  bar,  of  the  statute,  re- 
gardless of  the  time  of  payment  The  exact 
question  apparently^  has  not  been  before  this 
oourt,  but  in  Damon  v.  Leque,  17  Wash.  573» 
678,  60  Pac.  486,  61  Am.  St.  Rep.  927,  and 
Stubblefleld  t.  McAullff,  20  Wash.  442,  65 
Pac.  637,  observations  are  made  the  court 
which  plainly  Indicate  that  the  court  rec- 
ognized this  to  be  the  law,  thou^  such  ob- 
servatlone  may  not  have  been  nedessary  to 
the  decision  in  those  cases. 

We  conclude  that  the  facts  found  by  the 
trial  court  plainly  indicate  that  the  credit 
of  $24.60  asked  (or  and  given  to  respondent 
upon  appellant's  account  was  Intended  1^ 
him  as  a  voluntary  payment  thereon  the 
same  as  If  be  had  actually  paid  that  sum  la 
money,  and  that  he  thereby  adcnowledged  the 
existence  of  the  debt  due  from  him  to  appel- 
lant so  as  to  remove  the  bar  of  the  statute 
as  provided  by  sections  176  and  177,  Rem. 
Code,  above  quoted.  That  was,  we  think, 
such  an  acknowledgment  of  tbe  debt  as  sat- 
isfied the  rule  so  tersely  staled  by  Judge 
Ellis  when  speaking  for  the  court  in  Arthur 
&  Go.  V.  Burke^  88  Wash.  eDO,  694,  146  Fac. 
974,  as  follows: 

"The  payment  must  be  made  under  such  dr- 
eam stances  as  to  show  an  faitentioDal  acknowl- 
edgment by  the  debtor  of  his  liability  for  the 
whole  debt  as  of  tiie  date  of  payment,  front 
whidi  arises  a  new  im^ied  ueniis^  supported 
by  tbe  mriginal  oouaderanon,  to  psy  the 
residue." 
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Tb9  trial  court  found  that  there  Is  due  to 
appellant  from  respondent,  after  allowing 
the  credit  of  «24.60,  the  sum  of  ^297.18,  with 
tuterest,  which  appellant  would  be  entitled 
to  recover  "were  it  not  for  the  fftct  that  In 
the  opinion  of  the  court  said  account  Is  bar^ 
red  by  the  statute  of  Umltatloos."  What  we 
'have  said  leads  to  the  conclusion  that  appel- 
lant Is  entitled  to  have  Judgment  In  its  favor 
against  respondent  for  that  sum,  together 
with  legal  Interest  from  the  23d  day  of  De- 
cember, 1914. 

.  The  Judgment  of  .the  trial  court  is  rerers- 
ed,  with  direction  to  enter  its  Judgment  in 
harmony  with  the  views  herein  expressed. 

ELUS,  C,  J.,  and  HOLCOMB, 
and  FUUjSBTON,  13^  concur. 


UUBKBB  T.  NORTHEIRN  PAfX  RT.  GO. 
(No.  13689.) 

(Supreme  CVmrt  of  Washington.  March  14, 
IftlTJ 

1.  MABim  SnvAifT  4s»2B0%,  New.  voL 
16  Key-No.  Series— Fedebai.  Eufxotebs'  I<u- 
BiUTT  Act  —  Matties  or  Pboobddbk  and 
B«MBDT— STATtme. 

Under  Rev.  St.  U.  S.  8  721  (U.  S.  Comp. 
St  1913,  S  1538),  providing  that  all  matters  re- 
spectinK  procedore  and  remedies  In  actions  aris- 
iug  under  federal  acts  shall  be  governed  by  the 
laws  of  the  jurisdiction  in  whldi  the  action  Is 
brought,  in  a  railroad  employe's  action  for  per- 
sonal injaries  under  the  federal  Elmployers*  Lia- 
biU^  Act  (Act  Cong.  AprU  22,  1906,  c  149, 
35  Stat.  65[U.  S.  Comp.  St  1918,  S8  8657- 
86^),  the  employ^,  having  chosen  the  courts 
of  Washington  in  which  to  sue,  is  bound  by  the 
laws  of  the  state  in  all  matters  alEectini  the 
procedure  and  remedy. 

2.  IiiiOTATioiff  or  AcnoHs  ^»11S(2)— VncB  or 
BsiNaina  Suit— Fnjna  GouPLAizfT— Stat- 

tlTES. 

Under  Rem.  Code  1915,  S  167,  providing  tfa&t 
ta  dMenuining  the  bar  of  sny  statute  of  lunita- 
tkm  an  action  shall  be  deemed  commenced  when 
the  complaint  is  filed,  and  Employers'  Liability 
Act.  J  a  (U.  S.  Comp.  St.  1913,  (  8662),  barring 
an  rights  of  action  unless  action  be  comm^ced 
within  two  years  from  the  time  the  cause  of  aiS' 
tion  aocrued,  in  a  railroad  employe's  action  for 
injuries  under  the  federal  Employers'  Liability 
Act,  where  the  cause  of  action  accrued  June  4. 
1912,  service  was  had  on  defendant  April  20, 
1914,  but  the  complaint  was  not  filed  in  the 
clerk's  office  until  June  17, 1914,  more  than  two 
years  after  the  cause  of  action  arose,  the  action 
was  barred. 

[Ed.  Note^For  other  cases,' ass  XJmitatioft  of 
Aotiona,  Cent  Dig.  I  BUS.} 

Department  1.  Appeal  from  Superior 
Oourt,  King  County;  Drerett  Smith,  Jridge. 

AcUon  by  George  A.  Murker  against  the 
NorthMD  Padflc  Railway  Company.  From 
a  Judgment  of  dismtesal,  Pluintifr  appeals. 
Judgment  affltmed. 

Q.  C.  Israel,  of  Seattle,  for  appellant  O. 
H.  Winders,  of  Seattle,  for  respondent 

MORRIS,  J.  The  lower  court  sustained  a 
demurrer  to  the  amended  complaint  upon  the 
ground  that  the  action  was  not  commenced 


within  the  time  limited  bj  law.  PlalstUI 
electing  to  stand  upon  thla  complaint  and  re- 
fusing to  plead  further,  the  actl<m  was  dis- 
missed, and  he  appealed.  Tbe  cause  of  ao> 
tlon  pleaded  was  for  personal  injuries  alleg- 
ed to  have  been  sustained  while  appellant  an 
employe  of  respondent  waa  engaged  in  inter- 
state commerce  under  the  fedwal  Employer^ 
Liability  Act  Tbe  cause  of  action  accrued 
June  4, 1912.  Service  was  had  upon  resptnd- 
ent  ^rll  20,  1914.  Tbe  complaint  however, 
was  not  filed  In  the  clerk's  office  until  June 
17, 1914.  more  than  two  years  after  the  cause 
of  action  arose.  Section  6  of  the  federal  act 
bars  all  right  of  action  thereunder  unless  ac- 
tion be  commenced  within  two  years  from  the 
tln'.e  the  cause  of  action  accrued.  This  limi- 
tation applies  to  state  as  well  as  to  federal 
courts.  Wlnfree  v.  N.  P.  Ry.  Co.,  227  U.  & 
296,  33  Sup.  Ot.  273,  57  L.  Ed.  518 ;  Central 
Vt  R.  Co.  V.  White,  238  V.  S.  507,  35  Sup.  a 
866,  69  L.  Ed.  1433,  Ann.  Cas.  1916B,  252. 

[1]  Section  721,  Rev.  Stat  U.  &  (D.  & 
Ciomp,  St  IdlB.  I  U38),  pravidu.  In  sab- 
stance^  that  all  matters  respecting  procedure 
and  remedies  In  actituis  arising  under  federal 
acts  shall  be  governed  hf  the  lawa  ot  tbe  Jo- 
riadlctloa  In  whl^  the  fxXtoa  is  bnnight 
Appellant  therefore  having  chosen  the  courts 
of  this  state  In  which  to  wage  his  action  Is 
bound  by  the  laws  of  this  state  In  all  matters 
affecting  the  procedure  and  remedy.  The 
qnestku  presented  then  la:  When  under  the 
lawa  of  thla  state  was  this  action  deemed 
commokced?  Section  187,  Rena  Cod^  pro- 
vides, in  effect,  that  In  detennlning  the  bar 
of  any  statute  of  limitation  Van  action  diaU 
be  deemed  commenced  when  the  comjidalnt  is 
filed."  In  ctnatming  this  statute  as  affect- 
ing tbB  defttise  of  the  statute  <^  limitatltm 
the  rule  Is  settled  In  ttiis  state  that,  Irreq^ 
tlve  of  the  fact  that  for  some  porposee  an 
action  Is  commenced  at  the  time  of  service, 
an  action  la  not  deemed  oonunenced  so  as  to 
toll  the  statute  of  limitation  until  the  com- 
plaint la  filed.  Oesawell  v.  Sp^ne  County, 
SO  Wash,  eao,  71  Pae.  193;  Bay  View  Brew- 
ing Ca  T.  Ombbk  81  Waah.  34,  71  Pac  553; 
Service  v.  McMabon,  42  Wash.  462.  85  Pac 
38;  Blalodc  t.  Condon.  Rl  Wash.  604,  99  Pac. 
7S3;  Lara  r.  Bandell,  62  Wash.  63,  100  Pac 
166;  Petree  ».  Washington  water  Power  Co^ 
64  Waah.  636,  117  Pac;  476. 

[21  Appellant  admits  such  to  be  the  rale  ot 
this  state  under  the  cases  dted,  but  contends 
that  the  Greeewell  Case  first  announcing  this 
rule  is  a  wrongfiU  interpretation  of  the  stat- 
ute as  applied  to  this  d^ense,-  and  Invites  us 
to  again  construe  tbe  statute  and  overrule 
the  cases  clt3d.  Tbls  rule  is  too  well  estab- 
lished now  to  become  tbe  subject  of  inquiry. 
The  language  of  section  167  is  plain  and  un- 
equivocal and  iaffords  no  room  for  Judicial 
construction.  No  good  purpose  would  be 
served  by  continuing  this  discussion  further 
other  than  to  say  the  rule  announced  ta  aalu- 
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tary  in  tliat  It  affcods  a  predse  and  dd&nlte 
rale  ct  compatatloD  wtUumt  depending  upon 
the  oonfllcttng  m^mmy  or  affidavits  of  pro- 
oeaa  servers  or  litigants  as  to  the  tine  or 
character  of  service.  The  record  speafcs  for 
itself  without  recourse  to  nnsatletactory  and 
ofttimes  variant  statemAnts.  There  must 
come  a  time  wbea  some  things  must  be  re- 
garded as  settled  In  the  law  of  this  state. 
The  constmctlon  of  this  statute  as  ai^Ued 
to  this  defense  is  one  of  thun,  and  we  de- 
cline to  pursue  the  subject  forOier. 
The  Judgmoftt  It  affirmed. 

OEiEJB,  O.  J„  and  OHADWIOK,  ICAIN. 
and  WBB8TBB,  JJ.,  coDCor. 


STATB  T.  KELOH.    (Na  138180 

(SopMma  Oonrt  of  WMMngtan.    Hard)  18, 

IflllT.) 

1.  OKnniTAZ.  Law  «=all44<10t--APP01KTlCBHT 

or  OouNBBi.  FOB  AccnsEn-^PnsuMPTions. 
On  appeal  fnan  a  conviction  for  burglary,  an 
exception  that  the  court  appointed  as  couns^ 
for  accused  an  attonie;  not  learned  In  the  law 
will  not  lie.  It  being  presumed  that  an  attorney 
legally  admitted  to  practloa  prior  to  the  time 
of  the  appointment  as  counsel  baa  aufflciuit  skill 
and  learning  to  properly  def^d. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  2741,  2749,  2901,  8026,  3028.1 

2.  CbiminalLaw  «=>522(1)  — OOKMBSIONS  — 

A  confession  of  burglary,  not  made  under  in- 
fluence ot  fear,  produced  by  threats,  is  compe- 
t^t  althoagh  snlwetiuently  denied  by  accused. 

[&d.  Note^—For  other  caaes,  aee  Crimioal 
Li^w.  Oent  Dig.  ||  1189-119R.1 

Department  1.  Appeal  frOTu  Suijerior 
Oonrt,  King  County ;  Bc^d  J.  Tallman,  Jtdge. 

Charles  W.  Kdcb  was  convicted  of  bur- 
glary in  the  second  d^ree,  and  he  appeal 
Affirmed. 

Chas.  W.  Kelch,  of  Seattle,  for  appellant 
Alfred  H.  Lundln,  John  D.  Carmody,  and 
JoB^  A.  Barto,  all  of  Seattle,  for  the  State. 

MAIN,  J.  The  defendant  In  this  case  was 
by  Information  charged  with  the  crime  of 
burglary  In  the  second  degree.  The  trial  re- 
sulted In  a  verdict  of  guilty.  From  the  Judg- 
ment entered  upon  the  verdict,  the  defendant 
appeals. 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  appointing  as  counsel  for 
the  appellant  an  attorney  not  learned  In  the 
law,  nor  skilled  in  the  matter  of  presenting 
cases  in  court.  The  clerk's  minute  entry» 
made  at  the  time  the  case  was  called  for 
trial,  shows  that  the  f^pellaut  was  r^re* 
scnted  by  two  attorneys.  In  the  bill  of  ex- 
ceptions, which  Is  denominated  a.  statement 
of  facts,  it  is  recited  that  one  of  the  attor- 
neys mentioned  in  the  transcript  appeared 
for  the  appellant  Whether  the  other  attor- 
ney also  took  pa^  in  the  condact  ot  the  tri- 


al of  the  case  does  not  appear.  Tba  attoxw 
ney  mwtloned  in  the  blU  of  exceptions  was 
regularly  admitted  to  practice  law  In  this 
state  on  June  21,  1012.  Tbe  other  attorney 
mentioned  In  the  transcript  was  admitted  to 
practice  law  on  June  19,  1914.  The  trial  of 
the  cause  toc^  place  on  the  31st  day  of  May, 
1916.  The  attorneys  who  appeared  for  the 
appellant;  by  ai^lntment  ot  the  court,  hav- 
ing been  regularly  admitted  to  practice  law 
prior  to  the  time  of  their  appointment,  are 
presumed  to  hare  suffid^it  skill  and  learn- 
ing to  properly  defoid  the  accused.  Fam- 
bles  T.  State,  97  Qa.  625,  25  S.  B.  S6S.  While 
In  the  appellant's,  brief  there  Is  a  statement 
of  certain  facts  which  he  claims  show  that 
he  was  not  efficiently  <tefended,  the  record  Is 
barren  of  any  fact  whlcdi  would  lndl(!ate  tiwt 
his  defense  was  not  conducted  skillfully  and 
properly.  '       '    ' .  ■ 

In  tibe  case  (tf-  Baker  State,  9  0T&  Cr. 
62,  130  Pac.  820,  the  person  appctoted  by 
the  court  to  defend  the  accused  had  not  &t 
the  time  either  of  the  appointment  or  the 
trial,  been  admitted  as  an  attorney  in  .the 
state  In  which  the  prosecution  took  place, 
and  consequently  there  was  no  presumption 
of  competent.  The  case  Is  therefore  plain- 
ly distinguishable. 

^he  second  and  third  aMlgnmenta  of  er- 
ror are  based  upon  the  hypothecs  that  the 
counsel  (wiductlng  the  defense  were  Incom- 
petent. Since  this  charge  of  incompeteficy 
Is  hot  snstained  by  the  record,  as  already  In- 
dicated, it  Is  unnecessary  to  discuss  these 
assignments  of  error. 

[21  One  other  question  is  to  be  awsldered, 
and  this  is  based  upon  the  asslgnm^it  that 
it  was  error  to  admit  the  testimony  as  to 
the  appellant's  confession.  After  the  an^st. 
there  were  exhibited  to  the  appellant  certain 
articles  of  clothing,  belonging  to  one  William 
Moohn,  which  had  been  taken  from  a  room 
In  the  St.  Paul  Hotel,  In  the  city  of  Seattle. 
At  this  time,  there  were  present  two  police, 
officers,  the  pcmiplalnlng  witness,  and  one- 
other.  These  persona,  upon  the  trial,  all  tes- 
tified in  effect  that  when  the  articles  of 
clothing  were  exhibited  to  the  appellant,  i^e] 
denied  any  knowledge  of  them;  that  there 
was  then  exhibited  to  him  a  steamboat  com-- 
mutatlon  passenger  ticket  upon  which  ap- 
peared the  name  ot  the  complaining  witness ; 
that  thereupon  the  appellant  admitted  to  the. 
parens  then  present  that  he  had  entered  the 
room  in  the  St  Paul  Hotel,  had  stoien  there^ 
from  the  clothing,  and  bad  sold  the  same  to 
a  Japanese  dealer  In  secondhand  war^  The 
appellant  In  his  te^Imony,  denied  having 
made  the  confession  that  be  had  taken  the 
clothing,  and  gave .  another  version  of  the 
conversation.  There  Is  no  evidence  that  the 
confession  was  made  under  the  influence  of 
fear  produced  by  threats,  and  it  was  there- 
fore competent.  Section  2151,  Rem.  1919 
Code;  State  v.  Barker,  56  Wash.  510,  lOQ 
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Pac.  183 ;  State  v.  Brownlow,  89  WartL  B82, 
164  Pac.  1099.  Had  the  appellant  admitted 
the  cQpfesslon,  and  claimed  that  It  was  made 
under  the  Influence  of  fear  produced  b7 
threats,  and  had  the  evidence  open  this  ques- 
tion been  In  conflict,  the  question  would  then 
have  been  one  for  the  Jury.  State  t.  Wll- 
Bon.  68  Wash.  464,  123  Pac  T95.  The  con- 
fession, however,  was  not  admitted,  hut  de- 
nied b;  the  appellant  The  contention  in 
the  trial  court  that  no  confesfdon  had  been 
made,  and  the  contention  here  that  the  con- 
fession was  involuntary,  are  hardly  consist- 
ent  If  the  confession  bad  not  been  made, 
as  claimed  by  the  appellant,  there  could  be 
no  question  whether  It  was  voluntary  or  In- 
TDlnntary. 
The  judgment  will  be  afl3rmed. 

BliEJS,  O.  J.,  and  HOBBIS,  OHADWICK. 
and  WI1BSTBB»  JJ.,  concnr. 


EISEimOWEB  V.  VAUGHN.    (So.  18900.) 
(Sawme  Oonit  of  Waahinstion.   March  7, 
19175^ 

1.  iNBAin  PXBSONS  «=>44  —  TXBiaNATION  OF 
OVABDtAllSHIP^DBATtl  OV  WABD. 

In  view  of  Rem.  Code  101S,  I  1672,  pro- 
viding that  in  case  <^  death  oi  insane  ward  the 
goarman's  power  shall  cease  and  the  estate  de- 
scend as  if  the  ward  were  of  sound  mind  and  that 
^e  guardian  shall  immediately  settle  bis  ac- 
counts and  deUver  his  estate  to  the  adminict- 
trator,  where  an  insane  ward  died  and  an  ad- 
ministrator was  apfiointed,  the  estate  passt.'d 
from  control  of  the  gnazdlan  to  the  administra- 
tor. 

[Bd.  Noteu—For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  II  69.  70.] 

2.  InsANB  Pbbsons  ^344— TBiuiiNA.Tioir  or 

OUABDIANS— LtABIUTV  OF  GUARDIAN. 

On  death  ot  an  insane  ward,  after  the  guard- 
ian's attorney  was  allowed  a  fee  of  $1S0,  such 
fee  would  not  tie  a  cAiaise  against  the  guardian 
personally,  bat  was  a  claim  to  be  settled  by  the 
administrator. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  11  69,  70.] 

8.  iRSAIfB  PKB80N8  «=»44— THOOHATION  OP 

OuABDiAHS— IjiABiurrr  OT  Guardian. 
Where  suit  had  been  brought  against  the 
estate  of  an  insane  ward  and  the  ward  died,  lus 
guardian  was  not  entitled  to  retain  from  the  es- 
tate as  against  the  administrator  the  amonnt 
soed  for;  the  llaUUty  not  being  personal  against 
him,  and  the  plaintifil  having  a  remedy  in  pro- 
bate. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
BODS,  Cent  Dig.  ({  69,  70.] 

Department  1.  Appeal  from  Snpwior 
Court,  Pierce  County;  C.  M.  Basterday, 
Judge. 

Action  bf  B.  N.  Eisenhower,  admlnlBtra- 
tor  of  the  estate  of  P.  A.  Johnson,  deceased, 
against  B.  B.  Vaughn,  as  guardian  of  P.  A. 
Johnson,  an  Insane  person.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Affirmed. 

Guy  B.  Kelly  and  Thomas  MacMahon,  both 
of  Tacoma,  for  appelant  G.  E.  Peterson 
and  E.  N.  Elsenhower*  both  of  Tacoma,  for 
re^ttdent 


HOBBIS,  J.  Appellant,  Vaughn,  was  on 
October  8,  1912,  appointed  guaidian  of  tlie 
ptxmm  and  estate  of  P.  A.  Jobmon,  an  in- 
sane person,  and  qnaltfled  glvluK  a  hood 
with  the  sppellant  guaranty  company  as 
surety.  In  Hay,  1916,  the  insane  ward  died, 
and  in  October,  iSHSi,  reqjKmdent  was  iv- 
polnted  administrator  of  his  estate.  A  few 
days  after  the  appointment  oC  respondent  as 
administrator,  Vang^  filed  Ids  lUial  Moonnt 
as  guardian,  and  a  tew  monttw  thereafto" 
filed  an  amended  final  account  admitting  a 
balance  in  bis  possession  bdonglng  to  the  es- 
tate 1^  his  ward  in  the  sum  of  11,710.40. 
This  amended  final  account  was  later  allow- 
ed by  the  lower  court,  together  with  an  al- 
lowance of  $100  to  the  attorn^  of  the  guard- 
ian. Subsequently  the  guardian  not  having 
paid  the  money  due  tiie  estate  over  to  re- 
spondent this  action  was  brou^t,  resulting 
in  a  Judgment  In  favor  of  the  rewondent  for 
the  amount  found  in  the  hands  of  the  guard- 
ian. 

[t,  2]  No  special  mention  need  be  made  of 
the  as^vments  of  enw,  since  tlier  1«ing 
up  the  merite  of  the  judgment  below  upon 
the  facts.  Hie  death  of  the  ward  terminat- 
ed the  guardianship,  and  upon  the  amMdnt- 
ment  of  the  administrator  the  estate  passed 
from  the  control  of  the  guardian  to  the  ad- 
ministrator under  section  1672,  Bern.  Code. 
It  thereupon  became  the  duty  of  the  guardian 
to  account  to  the  administrator  and  to  torn 
over  to  him  all  prc^ierty  of  the  estate  re- 
maining in  hla  hands.  We  have  no  douM 
that  in  the  guardianship  proceedings  the 
court,  having  allowed  the  guardian  flfiO  as 
attorney's  fees,  would  have  been  Justified  in 
providing  for  Its  payment  1^  the  guardian 
b^ore  passing  the  e^te  over  to  the  admln- 
irtrator.  But  because  the  court  failed  to 
make  such  an  ordw  the  allowance  does  not 
remain  as  a  personal  charge  against  the 
guardian,  as  he  now  claims,  but  passed  as  a 
claim  against  the  estate  in  the  hands  of  the 
administrator.  The  death  of  the  ward  hav- 
ing terminated  the  guardianship,  it  follows 
that  all  unsettled  claims,  either  legal  or  equi- 
table, created  against  the  estate  under  the 
guardianship  must  be  settled  out  of  the  es- 
tate In  the  hands  of  the  administrator  In 
due  course  of  administration. 

[3]  Before  the  death  of  the  ward  <Hie  Hacy 
brought  an  action  against  the  guardian, 
claiming  to  be  a  creditor  of  the  ward  to  the 
extent  of  $500,  which  action  had  not  been 
disposed  of  at  the  time  of  the  ward's  death. 
Appellant  now  contends  that  he  should  be 
allowed  to  retain  $500  pending  the  outcome 
of  the  Hacy  suit  If  Hacy  has  a  claim 
against  any  part  of  the  ward's  estate,  our 
probate  procedure  provides  an  ample  remedy 
for  enforcing  such  claim  against  the  estate 
In  tbe  bands  of  the  administrator.  Hie  Aiet 
that  Macy  had  commenced  suit  against  the 
guardian  to  enforce  payment  of  his  claim 
before  the  termination  of  the  guardianship 
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proceedings  does  not  chanfe  tiie  sltoatlon. 
Macy's  claim,  we  take  It,  is  not  one  seeking 
relief  against  the  guardian  personally,  but 
one  against  the  estate  ctf  the  ward.  We 
agree  with  the  lower  court  that  there  la  no 
warrant  In  law  for  the  guardian  retaining 
possession  of  the  estate  of  the  deceased  ward 
for  the  payment  of  the  attorney's  fees  al- 
lowed, nor  until  the  termination  of  the  Mac^ 
action.  The  property  rightfully  passed  Into 
the  possession  and  control  of  the  adminis- 
trator, and  the  atttmiey's  fees  and  the  Macy 
dalm  can  there  and  there  only  be  properly 
disposed  of. 
The  Judgment  is  affirmed. 

ELLIS,  C.  and  CHADWIOK.  UAIN. 
and  WEBSTER,  JJ.,  concur. 


STATE  T.  SBfTTH.    (No.  18649.) 

(Supreme  Court  of  Washington.  March  IS, 
•  1917.) 

1.  Cbiviitai.  Law  «s>11SS(2>— Wrcimwis  ^» 

40(2)— CoMPBTKHCT-^ISOBffnOH  OT  COUBT— 
BSVIEW. 

Under  Rem.  Code  1915,  {  1213,  dinqaalifylng 
as  witnesses  cfaildra  under  10  yean  eppareotly 
incapable  of  relating  facts  tntly,  eto,  tbe  com- 
petency of  Buch  a  witness  rests  In  the  trial 
court's  discretion,  and  his  dedtlon  will  not  be 
disturbed,  except  for  manifest  abuse. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  3062;  Witnesses.  Cent  Dig. 

S  9a] 

2,  WiTNEaSBB  4|SS>40(1>— CHILDBIN— DlBQHB* 

HON  or  Coumy-CoMjpETKwcT, 
The  examination  by  the  trial  court  of  an 
S  year  old  prosecutrix,  together  with  her  evi- 
dence, h«id  to  sustain  tlw  trial  court's  actioB 
in  allowing  her  to  testify. 

[m.  Note.— For  other  casea,  see  WitnesMS, 
Cent  Dig.  |  97.] 

a  Bafb  «5»52<1>— SumciEiicT  or  BvinsNOS. 

Evidence,  consisting  largely  of  tbe  8  year 
<M  prosecutrix's  testlmtmy,  mM  to  sustain  a 
coBTUtion  for  rape. 
[Ed.  Note^For  otSwr  cases,  ase  Bape,  Cent 
H  71.  72.  70.] 

4.  CanoNAL  Law  «=s>11690i)  —  Apfkal  and 
Bbbob— SumoncNCT  or  EviDBNcn. 

A  verdict  of  guilty  will  not  be  disturbed  on 
appeal,  if  there  &  competent  and  material  evi- 
dence tending  to  eetablwh  accused's  goDt 

{Ed.  Note. — For  other  cases,  sas  Criminal 
Law.  Oast  Dig.  i  8075.] 

5.  OanaifAL  Law  ^1111(2)  —  Afpkal  and 
Bbbob— Dkniax.  or  New  Tbiai.. 

A  claim  tliat  accused's  committal  to  the  pen- 
itentiary waa  unlawful,  because  his  motion  for 
a  new  trial  was  not  passed  upon,  is  without  mer- 
it, wbere  appellant's  abstract  ledtes  that  tfaa 
motion  waa  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
L^Cent  Dig.  |  2894.] 

ft.  CeiHiNAL  Law  «=9l056(l)  —  Appeal  and 
Ebbob — NKCKSarrY  of  Exception. 
A  contention  tluit  an  instruction  In  a  crim- 
inal case  ooBstitntad  a  comment  on  the  eridence 
cannot  lie  sostataied,  whace  no  timely  ssoeptloii 
was  taken. 

[Ed.  Note.— For  other  caaes,  aee  Criminal 
Law.  Cent.  Dig.  H  ^668,  2870.] 


7.  Cbiminai.  Law  4=3»763,  764(18)  —  Appeal 

AND  EBBOB—lNaTBUCnONB. 
A  criminal  trial  instruction,  that  tfae  evi- 
dence, "if  any,"  of  acts  of  accnsed  other  than 
me  one  charged  in  the  Information,  was  mer^ 
corroborative,  Is  not  erroneous,  because  assum- 
ing Its  existence  and  constituting  a  comment 
thereon,  prohibited  by  Const  art.  4,  |  16,  e^e* 
cially  where  no  prejudice  is  shown, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1731,  1748. 1770J 

Parker.  dissenting. 

Ea  Banc.  Appeal  from  Sapertor  Oonrt. 
SpcAane  County;  J.  Stanlciy  Webster,  Judge. 

Oscar  Smith  waa  conrleted  of  rape,  and 
appeals.  Affirmed. 

A.  o.  Colbum,  of  Spokane,  for  appellant 
John  B.  White  and  Joseph  B.  Undsley,  both 
of  Spokane  for  the  State. 

HOLCOUB,  J.  Appellant  was  Informed 
against  and  convicted  of  the'  crime  of  carnal 
knowledge  of  a  female  child  under  the  age  of 
10  years.  On  this  appeal  he  maintains  that 
the  8  year  old  prosecuting  witness  was  not 
competent  to  testify  because  of  her  tender 
years  and  that  the  admission  of  her  testi- 
mony was  error.  Rem.  Code,  |  1213,  pro- 
vides: 

"The  following  persona  shall  not  be  competNit 
to  testify:  1.  Those  wlio  are  of  unsound  mind, 
or  intoxicated  at  the  time  of  their  production 
for  examination;  and- 2.  Cbildrm  under  ten 
years  of  age  who  appear  incapable  of  receiving 
juat  impressioDS  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  &uly." 

[1]  It  Is  the  settled  rule  of  this  court,  to- 
gether with  most  other  jurisdictions,  that 
"the  capacity  of  a  witness  of  tender  years  is 
a  question  for  the  discretion  of  tbe  trial 
judge,  and  will  not  be  disturbed  except  in 
cases  of  manifest  abuse  of  discretion."  State 
V.  Bailey.  31  Wash.  80,  71  Pac.  715;  Kalberg 
V,  The  Bon  Marche,  64  Wash.  452,  117  Pac. 
227;  State  v.  Myrberg,  56  Wash.  384,  100 
Pac.  622;  Brown  v.  State  (Tex.  Cr.  App.) 
176  S.  W,  BO;  State  v.  Lodlco  <N.  J.)  95  Att. 
626;  People  t.  Swist,  136  Gat  620,  68  Paa 
223. 

[2]  Before  allowing  the  prosecuting  wit- 
ness to  testis,  the  trial  court  examined  ber 
for  the  purpose  of  ascertaining  whether  she 
was  competent  so  to  do.  During  the  course 
of  tills  examination  the  prosecuting  witness 
stated  that  she  knew  it  was  wrong  to  tell 
lies,  that  little  ^rls  who  told  lies  went  to 
the  bad  place,  and  when  she  took  the  oath  It 
meant  to  tell  tbe  truth.  As  Intelligence,  and 
not  age,  is  the  proper  test  to  be  used  In  de- 
termining the  competency  of  such  witnesses, 
and  as  the  prosecuting  witness  evidenced  by 
ber  answers  to  the  court's  interrogatories  an 
■understaudiDg  of  the  oath  administered  to 
her  and  that  it  was  wrong  to  tell  falsehoods, 
and  as  the  trial  judge  saw  her  and  could 
judge  of  her  intelligence  and  capacity,  we 
think  there  was  no  abuse  of  ^scretion  on  the 
part  of  the  trial  court  In  allowing  her  to  tw* 
tlfy. 
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In  this  eonnectUm  appellant  also  asserts 
tbat  the  story  of  tbe  prosecating  witness  Is 
so  Improbable  and  foil  of  ctrntradlctory  state- 
moits  M  to  render  It  s^-destracUTe  and 
show  that  lihe  was  not  competfflit  to  tesUi^. 
While  the  prosecntrix  did  si^  that  her  aunt 
told  her  what  to  sa7«  In  explaining  this  state- 
ment later  she  said  her  aunt  told  her  to  tell 
tbe  truth.  Even  though  she  did  cwtradlct 
herself  In  several  minor  details,  it  does  not 
neoessarllr  follow  that  she  Is  huxHnpetent  as 
a  witness,  or  that  her  testtoony  la  s^-de- 
structlve,  for  It  la  not  soiprlslng  that  she 
should  be  more  <a  less  embarrassed  and  con- 
fused In  detailing  this  harrowing  tale  In  sur- 
roundings completely  new  to  her.  It  Is  not 
to  be  expected  that  she  ooold  so  do  In  the 
suae  cool,  calm,  deliberate,  and  efferent 
manner  that  wonid  be  oqwcted  from  a  per- 
son of  mature  years.  She  showed  capacity  to 
understand  what  was  dime  to  her  and  to  re- 
late It  ht  a  straightforward  maimer;  and 
the  mere  fact  that,  when  confused  and  em- 
barrassed  by  her  unaccustomed  surroundings 
and  severe  experience,  she  made  conflicting 
statements  on  some  matters,  should  not  of 
Itself  render  her  Incapable  of  testifying, 
when  we  know  that  such  differences  often  oc- 
cur In  the  testlmcmy  of  otherwise  apparently 
credible  adult  witnesses. 

[t]  It  Is  also  dalmed  hy  appellant  that 
the  evidence  Is  Insufficient  to  support  the 
verdict.  Tbe  c«itenti(m  is  that  the  story  re- 
lated by  the  prosecutrix  Is  so  impossible  as 
to  be  unworthy  of  belief  because  €l  certain 
evldmce  introduced  by  ^ip^lant's  witnesses 
to  the  effect  that  tbe  act  which  prosecutrix 
testified  was  onnmitted  oa  her  by  appelant 
could  not  possibly  have  been  done  without 
leaving  abraid<niB  on  tbe  body  of  prosecutrix; 
that  no  such  abrastons  were  found  after  an 
examination  of  prosecutrix  physicians; 
that  shortly  after  the  alleged  act  upon  which 
this  prosecution  Is  based  prosecutrix  was 
found  to  be  sufferliv  with  a  venereal  dis- 
ease; Chat  an  examlnatloo  ot  appellant  dls- 
doaed  he  had  no  sndi  disease,  nor  had  he 
be^  trrated  for  the  same  during  the  time  he 
was  confined  in  Jail,  which  ccHumenced  short- 
ly after  the  occurrence  of  the  alleged  act; 
and  that  prosecutrix  at  least  tmce  had  had 
Impn^r  relations  with  a  young  boy.  How- 
ever, the  prosecutrix  told  a  straightforward 
stOT7t  whldi  substantially  proved  every  al- 
legation of  the  complaint,  and  which,  if  be- 
lieved by  the  Jury,  together  with  the  fact 
that  appellant  lived  with  the  prosecutrix's 
mother  under  suspldous  drcumstanoea,  was 
sufficient  to  sustain  a  verdict  of  guilty 
thereon. 

[4]  Althou^  the  role  may  be  In  some  ju- 
risdictions that,  where  the  testimony  Is  In- 
herently improbable  and  uncorroborated,  the 
court  will  set  aside  a  verdict  of  a  Jury*  this 
court  has  held  in  a  long  line  of  cases  that  a 
verdict  will  not  be  disturbed.  If  there  ia  com- 
petent and  material  evldeaice  tending  to  es- 
tablish the  material  foots  necessary  to  show 


RBroBTBB  (Waafa. 

the  gnilt  of  the  accused.  State  t.  Ball^,  3). 
Wash.  89.  71  Pac;  71ff;  State  v.  Bailey.  87 
Wash.  S86,  121  Paa  821;  State  Padflc 
American  Fisheries.  78  Wash.  87,  181  Paa 
4S2;  State  v.  JakubowsU,  77  Wash.  78,  137 
Pac.  448;  State  v.  Newall,  86  Wash.  75,  148 
Pac.  324.  In  the  case  at  bar  the  testimony 
of  prosecutrix,  if  believed  by  the  jury  in 
preference  to  the  other  evidence  whldi  tend- 
ed to  show  that  hw  story  was  improbable 
and  unworthy  at  belief,  was  sufficient  to  sus- 
tain the  verdict,  and  the  Jury  did  believe  the 
IMrosecutrix  as  evidenced  by  thdr  verdict 
Under  such  circumstances  this  court  cannot 
set  aside  the  verdict  complained  ot,  even. 
though  our  opinion  as  to  the  facts  be  to  tbe 
contrary,  tor  by  so  di^g  we  would  be  usurp- 
ing the  functions  of  the  Jury  and  passing  on 
the  credibility  of  witnesses,  whldi  la  solely 
the  jury's  duty  and  function. 

[B]  Appellant  was  committed  to  the  state 
penitentiary,  which  is  now  claimed  to  be  un- 
lawful, because  the  motion,  for  a  new  trial 
was  never  disposed  of.  Appellant's  abstract 
recites  that  the  motion  for  a  new  trial  waft 
denied,  and  this  cfmtentlon  is  obviously  wlOb 
out  merit 

[1, 7]  It  is  next  asserted  that  the  cooit 
erred  in  Instructing  the  Jury  that  all  the 
evidence,  If  any,  of  acts  on  the  part  of  the 
appellant  other  than  tlie  one  diarged  in  the 
information,  was  In  ^ect  merely  corrobora- 
tive, because  there  was  no  evidence  of  any 
other  acts,  and  it  therefore  constituted  a 
comment  on  the  evidence  by  the  court  con- 
trary to  section  16,  art  4,  of  the  state  Con- 
stitution. This  contention  cannot  be  suatalo- 
ed,  as  no  timely  exception  was  taken  to  the 
instruction  complained  of.  While  it  Is  true 
that  in  Freidrlch  v.  Territory,  2  Wash.  358, 
26  Pac.  976,  this  court  held  that  In  capital 
cases,  where  error  was  patent  on  the  face 
the  record  and  tbe  accused  was  deprived  of  a 
fair  and  Impartial  trial  thereby,  the  appel- 
late court  should  not  aUow  a  technical  omis- 
sion to  deprive  him  of  a  new  trial,  we  do  not 
ttiink  the  facts  here  bring  this  case  wltbln 
this  rule,  since  there  was  no  Showing  that 
aK>clIant  was  prejudiced  by  sudi  instroctioa, 
or  that  he  was  deprived  of  a  fair  and  im- 
partial trial  by  reason  of  an  error  patent  oa 
the  record.  Nor  do  we  think  that  it  can  b» 
successfully  oontoided  that  he  was  so  pr^n- 
diced,  for  this  instruction  does  not  neceesarily 
give  the  Impression  that  there  was  evidoice 
of  other  acts  on  the  part  of  appelant  besides 
the  one  charged  in  the  information,  because 
the  words  "if  any,"  used  therein,  dearly 
show  that  the  Instruction  was  qualified  and 
conditional,  and  baaed  on  a  posslUUty,  rath- 
er than  a  foct  aasnmed. 

Appellant'B  present  counsel  was  not  In 
case  at  the  time  it  came  to  trial,  and  it  is 
now  n^ed  ttiat  appellant  did  not  have  his 
constitutional  right  to  have  cnnpeteot  coun- 
sel, because  of  the  igmnance  and  neglect  of 
bis  trial  connsd.  We  have  examined  the- 
record,  and  find  no  such  neglect  or  gross  if* 
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iranoe  on  tbe  part  of  the  trial  counsel  as  to 
irrant  as  In  (ranting  a  new  trial  fOr  that 
ason. 

We  feel  impelled  to  the  concIusIoD  that 
ere  was  no  error  occurring  In  the  trial 
ilch  warrants  a  reversal. 
Judgment  affirmed. 

ELLIS,  a  J.,  and  MOUNT,  MAIN,  and 
rLLERTON,  JJ.,  ccmcor. 

PARKER,  J.  <dlssenting).  T  cannot  bring 
-self  to  the  conviction  that  the  evidence  In 
s  case  has  that  certainty  which  the  law 
itemplates  shall  be  required  to  support  a 
I^ent  of  life  Imifrisonment  against  an 
:used.  I  am  not  prepared  to  say  that  the 
tlmony  of  the  child  prosecuting  witness 
g  erroneously  recefved  by  the  learned  trial 
'.Re,  but  I  am  of  the  opinion  that  her  testl- 
ay  alone,  and  as  I  view  tbe  record  there 
no  other  evidence  of  any  consequence 
inst  the  accused,  should  not  be  rejfarded 
sufficient  to  support  this  judgment  wlth- 
corrobo ration.  I  think.  In  the  light  of 
admitted  physical  fiicts,  which  seem  so 
tradlctory  of  her  story,  her  testimony 
uld  not  be  regarded  as  that  of  a  witness 
cling  no  further  corroboration.  As  I  view 
case,  the  aiq>ellant  should  at  least  be 
□ted  a  new  trial,  though  I  do  not  lose 
it  of  the  general  rule  that  the  granting 
■efuslng  of  a  new  trial  la  within  the  sound 
retlon  of  tJie  trial  court.  This,  however, 
D  substance  a  capital  case,  involving  the 
lest  penalty  known  to  the  law  of  our 
e,  and  In  such  cases  it  seems  to  me  that 
appellate  court  should  feel  at  liberty  to 
7  this  discretion  of  the  trial  court  In  some 
ree  more  critically  than  In  a  case  of  lesa 
lent. 


[OOL  DTST.  NO.  75  OF  PIERCE  OOTJN- 
:  et  al.  V.  QUALLS  et  al.   (No.  ISSeS.) 

ireme   Court  of  Waflhlngton.     March  7, 

1917.) 

CnoOLS  AHD  SCHOOt.  DiSTBIOTB  ®=981(2)>- 

'XSTBucnoN  or  BniLDiNoa  —  Oontsac- 
r'b  Bono— Liabilitt  ow  Substt. 
Yhere  a  school  building  contractor's  hood 
not  statutory,  for  failure  to  comply  with 
.   Code  1916,  S  H&O.  therefore  re- 

-d  strict  construction  against  the  obligee, 
3vislon  therein  that  the  surety  shall  not  be 
}  to  any  one  except  the  obligee,  but  that 
latter  might  include  claims  of  m<>chanicg 
materialmen  only  when  they  are  valid  liens 
i8t  the  property,  did  not  render  the  surety 
<  for  materialmen's  claims;  there  beinff  no 
te  making  claims  of  matf^rialmen  liens 
ist  the  property  of  school  districts. 
1.  Note. — For  other  cases,  see  Schools  and 
al  Districts,  Cent  Dig.  g;  195,  196.] 

;Koor.s  AND  SOHooi.  DreTBicra  ^»81<2)— 

SSTRTJCTION   or  BniLDIMGS  —  OOHTBAC- 

t's  Bond — Lxability  of  Subbtt. 
Tor  is  such  bond  validated  as  to  the  sure- 
iability  to  materialmen  by  Rem.  Code  1916, 
',  providing  that  no  bond  retjuired  by  law 
be  void  for  want  of  form,  smce  the  bond 


:  was  not  required  by  law  and  there  was  no  defect 
of  form,  since  so  far  as  It  purported  to  go  the 
liability  was  complete. 

[Ed.  Note.— For  other  cases,  see  Schools  aad 
Sdiool  Districts.  Cent  Dig.  H  195.  196.1 

8.  SOHOOU  AND  SOHOOI.  Dlffniom  4S3>8B  — 

BmLoiNOs— DxrAUZ;r  m  Contbaot— Bmbt 

OT  Action. 
Where  the  contract  between  a  school  dis- 
trict and  a  builder  for  a  school  boilding  provid- 
ed that  before  any  damages  could  be  collected 
they  must  be  audited  and  certified  by  the  archi- 
tect, the  school  district  coold  not  maintain  ac- 
tion in  the  absence  of  certlfleatiui  of  the  dam- 
ages by  the  architect 

USA.  Note.— For  other  eases,  see  Sdiods  and 
Sdiool  Districts,  Cent  Dig.  {  202.] 

Department  1.  Ap[>eal  from  Superior 
Court,  Pierce  Count? ;  M.  Li  Clifford,  Judge. 

Action  by  School  District  No.  76  of  Pierce 
County  and  others  against  J.  F.  Quails  and 
another.  From  Judgment  ct  <lianiisBalt  plain- 
tifCs  appeal.  Affirmed. 

Fred  G.  Remann,  Harry  £.  Phelps,  and  A. 
B.  Bell,  all  of  Tacoma,  for  appellants.  Wil- 
liam E.  Fronde  and  Hlgglna  &  Hughes,  all 
of  Seattle,  for  resp<»idents. 

MOBBI8,  J.  In  September,  1913,  ajq;tel- 
lant  sdiool  district  entered  Into  a  contract 
with  respcmdent  Quails  for  the  erection  «f  a 
school  building.  Beq;>ondent  the  Chicago 
Bonding  &  Casualty  Company  entered  Into  a 
bond  OB  soret?  for  QnaJls  for  the  faithful 
performance  of  this  contract  Quails  aban- 
doned the  contract  before  the  completion  of 
the  bnlldlng  leaving  unpaid  several  claims 
for  labor  and  materlaL  These  several  claim- 
ants bronglit  aalt  against  the  school  district 
and  obtained  judgment»  for  the  several 
amounts  due  which  the  school  district  paid. 
This  action  was  then  commenced  against 
Quails  and  his  surety  to  recover  the  amount 
80  paid,  adding  a  second  cause  of  action 
for  damages  for  negligent  construction  of  the 
building.  Tb»  bonding  company  demurred 
to  this  complaint  upon  the  ground  that  It  did 
not  state  fiicts  sufficient  to  constitute  a  cause 
of  action  against  it.  The  demurrer  was 
sustained,  and,  the  school  district  electing  to 
stand  upon  its  complaint,  Judgment  of  dls- 
missal  was  entered,  and  It  appeals. 

tl]  It  is  conceded  that  the  bond  is  not  the 
statutory  bond  jurovided  for  In  section  1168, 
Rem.  Code,  as  it  contains  no  provlston  for 
the  'paymoit  of  laborers  or  matniabnen. 
Not  being  a  statutory  bond.  It  is  clear  the 
obligatlcm  of  the  surety  cannot  be  extended 
beyond  its  oontract,  and  no  llaMUty  oould  be 
enforced  against  the  surety  below  because  <^ 
the  &iluTe  of  tike  contractor  to  pay  tor  labor 
or  material  entering  into  the  oonstructton  of 
the  Imllding.  This  much  Is  conceded  by  ap- 
pellants. It  contends,  however,  that  the  ac* 
tlon  will  lie  because  ot  the  provision  of  the 
bond  that: 

"The  surety  shall  not  be  liable  under  this 
bond  to  any  one  except  the  obligee,  but  it  Is 
agreed  that  the  obligee,  in  estimating  his  dam- 
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Agea,  may  Include  the  claims  of  mecliaiiics  and 
materialmen  arisinK  oat  of  the  performance  of 
tbe  contract  and  paid  by  said  obligee,  only 
whoi  the  same  by  the  statute  of  the  state  where- 
in the  contract  ia  to  be  performed,  are  valid 
liens  against  the  property  of  the  obligee." 

This  paragraph  exteoAa  tbe  liability  of  the 
surety  only  to  those  claims  which  by  statute 
are  made  valid  liens  against  the  property  of 
tlie  sdiool  district,  and  this  contention  of  ap- 
pellants must  fall  because  we  bare  no  stat- 
ute making  claims  of  tbla  ^laracter  liens 
against  tbe  proper^  of  school  districts.  It 
Is  tbe  uniform  role  that  provisions  in  a  bcmd 
of  like  character  to  the  one  in  salt  do  not 
render  the  eorety  liable  where  there  is  no 
provision  for  liens  against  public  Iraildings. 
Eaectrlc  Appliance  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  110  Wis.  434,  85  N.  W.  648,  53 
U  R.  A.  609;  Smith  v.  Bowman,  32  Utah, 
33,  88  Pac.  687,  9  L.  R.  A.  (N.  S.)  8S9; 
Spalding  Lumber  Co.  v.  Brown,  171  111.  487, 
49  N.  E.  725;  Townsend  v.  Cleveland  Fire 
Proofing  Co.,  18  Ind.  App.  568,  47  N.  E.  707; 
Montgomei?  v.  Rief.  15  Utah,  495,  50  Pac. 
623;  Marquette,  etc.,  Oo.  v.  WUson,  109 
Mich.  223.  67  N.  W.  123. 

[2]  It  la  next  contended  that  section  777, 
Rem.  Code,  sustains  appellants'  right  to  a 
cause  of  action  upon  this  bond.  This  section 
provides: 

"No  bond  required  by  law,  and  intended  as 
such  bond,  shall  be  void  for  want  of  form  or 
substance,  recital,  or  condition;  nor  shall  tbe 
principal  or  sorely  on  such  account  be  dis- 
charged, but  all  the  parties  thereto  shall  be  held 
and  bound  to  the  full  extent  contemplated  by  tbe 
law  requiring  the  same,  to  the  amount  specified 
in  such  bwd.  In  all  actions  oa  aacfa  defective 
bond,  the  plaintiff  may  state  its  legal  effect  in 
tbe  same  manner  as  though  it  were  a  perfect 
bond." 

This  contention  cannot  be  anstained,  since 
the  bond  Is  not,  as  referred  to  in  this  sec- 
tion, "required  by  law.^  Nor  is  there  any 
defect  "of  form  or  substance,  recital  or  con- 
dition" within  tbe  meaning  of  this  section. 
Tbe  bond  is  not  a  defective  bond.  Its  re- 
c^ls  and  ccDditlons  lack  ih  nothing  to  sus- 
tain full  liaMUty  within  its  contract 

[3]  Tbe  action  for  damages  based  upon  tbe 
n^Ugence  of  the  contractor  must  also  tail 
because  ct  appellants*  failure  to  comply  with 
the  conditions  precedent  to  the  bringing  of 
such  actions.  Tbe  contract  between  Quails 
and  the  school  district  which  is  made  a 
part  of  the  complaint  provides  that: 

"Should  the  contractor  at  any  time  tefuse  or 
neglect  to  supply  a  sufficiency  of  proper  skilled 
workmen  or  of  materials  of  the  proper  quality, 
or  fail  in  the  performance  of  any  of  tbe  agree- 
ments herein  contained,  such  refusal,  neglect  or 
failure  being  certified  by  the  architect,  •  •  • 
the  expense  incurred  by  the  owner,  as  herein 
provided,  either  for  furnisbing  material  or  for 
finishing  the  work,  and  any  damages  incurred 
through  such  default  sliall  be  audited  and  certi- 
fied by  the  architect  whose  certificate  thereof 
shall  be  condosive  upon  the  parties." 

We  have  so  often  held  that  provisions  of 
this  character  render  the  certificate  of  the 


architect  a  prerequisite  to  a  recovery,  save 
In  cases  of  arUtrary  refusal  or  some  fraudu- 
lent element  preventing  the  obtaining  of  tbe 
certificate  that  no  forttier  discussion  of  the 
point  Is  necessary.  Bavaria  Investment  Co. 
V.  Washington,  etc.,  Co.,  82  Wash.  187,  J44 
Pac.  68.  The  complaint  makes  no  attempt 
to  excuse  the  obtaining  of  this  certificate, 
and  the  provisions  of  section  5  of  the  con- 
tract as  above  <iuoted  defeat  recovery. 

The  demurrer  was  rlghttnllr  sustained,  and 
the  Judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  WEBSTBB»  IfAIN,  and 
CHADWICK.  JJ..  concur. 


WALTON  LUMBER -GO.  v.  COMMON- 

WBAI/PH  LUMBER  CO. 

WHITNEffi  V.  STETSON  et  aL 
(No.  13617.) 

(Supreme  Gonrt  of  Waahingttn.    Mardi  16, 
19170 

1.  COBFOBATIONS  <S=»244(S9  —  StO0KHOU>KB8' 
Liability— Transveb  of  Stock. 

The  original  Bubscribers  to  the  capital  stock 
of  a  corporation  who  have  in  good  faith  sold 
and  transferred  their  stock  whue  ^e  corpora- 
tion was  a  solvent  going  concern  are  not  liable 
to  creditors  subsetiuent  to  the  transfer  upon 
their  original  capital  subscriptions  when  the 
corporation  later  becomeq  inaotrmt,  since  the 
trost  fund  doctrine  apfdies  only  to  crediton  of 
a  corporation  at  the  tine  of  a  transfer  at  stock. 

[Ed.  Note.— E\ir  other  cases,  see  Corpoiatioiis, 
Cent  Dig.  S  9^.1 

2.  COBPOBATIONS  4=>244(^— OAIX    OH  SCB- 

SCSIBEB8— CnANoino  Chabactbb  or  Debt. 
A  resolution  of  the  directors  of  a  corpora- 
tion that  subscribers  to  Btodi  should  pay  2  per 
cent  per  month  on  the  stock  subscriptions  until 
the  capital  stock  was  fully  paid,  though  prob- 
ably in  substance  a  call,  yet  did  not  cliange  the 
character  of  tbe  subscribers'  debt  to  the  corpo- 
ration, but  simply  declared  a  i>ortion  of  it  due 
and  payable^ 

[Ed.  Note. — For  other  cases,  see  OfMporations, 
Cent  Dig.  S 

3.  Corporations  «=>244(2)  —  Tbansfeb  or 
Stock— ABsnicPTioH  or  Debts— Rxobt  to 

Object. 

Only  stockholders  in  a  corporation  and  credi- 
tors at  the  time  could  object  to  transferees  of 
corporate  stock  assuming  the  debts  which  were 
due  the  corporation  from  subscribers  under  calls. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  962.] 

4.  COKPOBAnORB  ^244(2)  —  TBANSFSB  OF 

Stoqk- Faildbb  to  ReOOBD. 
.Stockholders  in  a  corporation,  who  transfer- 
red their  stodt  to  two  Individuals,  who  had  cus- 
tody of  the  minute  book,  the  only  book  kept  by 
tbe  corporatiMi,  were  not  bound  by  any  neglect 
of  such  individuals  property  to  recmd  the  con- 
tracts of  transfw. 

[Ed.  Note.— For  other  caaei^  see  OorporatioDa^ 
Cent  Dig.  f  962.] 

5.  corpobations  ^=>244(2)  —  tbansfzb  of 
Stock— Recoedatiok. 

Tbe  mere  fact  that  contracts  for  the  trana- 
fer  of  corporate  stock  were  placed  in  the  minute 
book  of  the  corporation,  in  the  custody  of  the 
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traasferees,  even  though  the  contracts  were  not 
recorded  therein,  was  snffident. 

[Bd.  Note.— For  other  case*,  see  Corporatioiis, 
Cent.  Dir.  >  962.] 

I>epartment  2.  Appeal  from  Superior 
Court,  King  Connty*  Everett  Smith,  Judge. 

In  the  matter  of  the  petition  of  O.  B.  Whit- 
ney, as  receiver  of  the  Conamonwealth  Lum-' 
ber  Company,  etc.,  against  G.  W.  Stetson  and 
others.  From  a  judgment  dismissing  the  pe- 
tition, except  as  to  two  unnamed  respondents, 
the  receiver  appeals.   Judgment  affirmed. 

S.  O.  CUmensoD  and  Thomas  P.  Sb^ard, 
both  of  Seattle,  for  appellant  Jay  O.  Allen, 
Hyers  &  'Johnstcme,  J.  P.  Wall,  John  W. 
Roberta,  George  L.  Splrk,  Wright,  Eelleher  & 
Allen,  Howard  W.  Sanders,  Douglas,  Lane 
Douglas,  Bogle,  Graves,  Merrltt  &  Bogle,  and 
O.  E.  Santer,  all  of  SeatUe,  for  reqrandents. 

MOUNT,  J.  The  ccmtrolllng  anestlon  In 
this  case  Is  whether  the  original  anbscrlb- 
ers  to  the  capital  stock  of  a  corporation, 
who  have,  In  good  faith,  sold  and  transferred 
their  stock  while  the  corporation  was  a  sol- 
rent,  going  concern,  may  be  held  liable  to 
snbseQuent  creditors  upon  their  original  un- 
paid stock  subscriptions,  when  the  corpora- 
tion, after  such  transfer,  becomes  InsolTOit 

The  facts  upon  which  this  guesti<Ht  arises 
may  be  briefly  stated  as  follows: 

The  Commonwealth  Lumber  Company  was 
organized  on  November  10,  1911,  by  16  per- 
sons who  were  presidents  of  mill  companies 
operating  In  Seattle.  The  capital  stock  was 
fixed  at  flSO.OOO,  divided  Into  shares  of  flOO 
each.  ¥110,000  was  subscribed.  None  of  the 
stock  appears  to  have  been  issued  to  the 
stockholders.  Each  stockholder  was  a  trus- 
tee In  the  corporation.  On  March  IS,  1912, 
the  trustees  adopted  the  foUowlttg  resolu- 
tion: 

"It  wag  voted  that  there  be  levied  upon  the 
capital  stock  of  this  company  an  assessment  of 
2  per  cent,  per  month  on  stock  sabscriptioiis, 
payable  from  January  1,  1912,  on  the  Ist  of 
every  month,  until  the  entire  capital  sto^  Is 
paid  up." 

None  of  the  capital  stock  was  ever  fully 
paid.  Some  of  the  subscribers  paid  these 
monthly  tnyments  in  cash;  others  were 
paid  by  dividends,  as  they  were  declared; 
and  others  were  not  paid.  Daring  the  year 
1913,  dissension  arose  among  the  stookhtdd- 
ers,  who  were  all' directors  In  the  company, 
concerning  the  business  of  the  company. 
Some  of  these  stockholders  desired  a  dis- 
solution. Others  desired  the  company  to  con- 
tinue iu  the  business,  it  was  then  determin- 
ed that  on  a  dissolution  of  the  corporation 
the  Btockboldera  would  receive  25  per  cent, 
of  the  amount  which  had  been  paid  Into  the 
corporation  upon  stock  subscriptions,  and  It 
was  agreed  that  G.  N.  Skinner  and  B.  C.  Fat- 
ters<fli,  who  were  then  stocltholders  In  the 
corporation,  would  purchase  the  shares  of 
the  other  stockholders,  by  giving  Joint  non- 
negotiable  notes,  at  one  year,  for  sums 
amounting  to  26  per  cent  (tf  what  the  otig- 


Inal  subscribers  had  paid  into  the  company, 
and  would  guarantee  the  respective  trans- 
ferrers of  stock  against  all  liability  on  ac- 
count of  further  assessments  on  the  original 
stock  subscriptions.  This  was  agreed  to  by 
all  of  the  trustees  and  stockholders  of  the 
company,  and  on  December  1,  1013,  the 
stock  was  all  transferred  to  these  pur- 
chasers. It  Is  claimed  that  Skinner  and  Pat- 
terson at  that  time  were  Insolvent.  This 
is  a  diluted  question.  These  transfers  of 
stock  were  never  entered  on  the  books  of  the 
company,  but  were  all  attached  together,  and 
placed  in  the  minute  book  of  the  corporation, 
which  appears  to  be  the  only  book  which 
the  corporation  kept  About  a  year  later, 
after  the  business  had  been  conducted  by 
Skinner  and  Patterson,  an  action  was  brought 
against  the  corporation  by  subsequent  credi- 
tors to  declare  the  corjK) ration  insolvent,  and 
for  a  receiver.  That  action  resulted  in  the 
appointment  of  a  receiver,  who  brings  this 
proceeding  to  establish  the  liability  of  the 
original  subscribers  for  unpaid  stock  sub- 
scriptionB.  At  the  trial  of  the  case  the  court 
made  findings  as  follows: 

"From  the  evidence  adduced  at  the  trial  this 
court  finds  that  the  transfera  ct  stock  made 
by  the  respondents  on  December  1,  1913,  were 
made  In  good  faith  and  for  a  valuable  consid- 
eration, and  while  the  company  was  solvent,  and 
that  they  were  not  thereafter  stockholders  In 
said  company,  and  that  the  indebtedness  of  the 
company  at  toat  time  amounted  to  the  sum  of 
$1,660.03,  exclusive,  however,  of  the  daim  of 
Brace  &  Hereert  Mill  Company  due  from  the 
Commonwealth  Lumber  Company  on  the  Ist 
day  of  December.  1913,  which  latter  daim  has 
been  waived  and  released  by  said  Brace  & 
Hergert  Mill  Company.  And  it  further  appear- 
ing to  the  court  that  at  this  hearing  the  re- 
spondents in  open  court  oIFered  to  pay  said  in- 
debtedness, and  now,  on  this  day,  the  said  re- 
spondents bavinK  heretofore  paid  to  the  clerk  of 
this  court  the  said  sum  of  ¥1.660.08,  the  amount 
of  the  ind^ednesa  of  the  Commonwealth  Lum- 
ber Company  on  December  1,  1918,  and  the 
court  having  found  the  issues  in  favor  of  all 
the  reepondoits  except  G,  N.  Skinner  and  R. 
C.  Patterwm,  and  aaainst  the  petitioner,  it  Is 
therefore  ordered,  adjudged,  and  decreed  that 
this  proceeding  be,  and  the  same  is  hereby,  dla- 
missed  as  to  all  the  within-named  respondents 
except  G.  N.  Skinner  and  R.  C.  Patterson." 

The  evidence  is  ample  to  support  these 
findings. 

The  general  rule  of  law  appncahie  to  mis 
question  may  be  tersely  stated  as  follows: 
That  the  Bubscription  contract  for  the  capi- 
tal stock  of  a  corporation,  like  any  other 
contract  may  be  waived,  canceled,  or  dia- 
Bolved  by  the  mutual  consent  of  all  the  par- 
ties Interested.  The  Interested  parties  an 
the  subscribers  and  other  stookholdera,  and 
the  corporate  creditors  existing  at  the  time 
of  the  cancellation  of  the  ntbacrlption  con- 
tract 

In  7  B.  C.  li.  at  section  388  it  is  said : 
"While  it  is  true  that  stockholders  generally 
have  a  right  to  transfer  their  aharea,  and  thua 
disconnect  themselves  from  the  corporatitm  and 
from  any  respcmsibility  on  account  of  it  yet' 
It  ia  equally  true  that  then  are  some  lioiits 
to  this  right  It  is  not  every  transfer  that  re- 
leasfls  A  stockholder  fnm  Us  responsibility  as 
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such.  The  decisions  of  the  Tarious  conrta  In 
the  TTnited  States  which  hare  passed  oo  the 
question  appear  to  be  in  general  aireement  in 
holding  that  a  transfer  of  stock  made  by  the 
stockholder  for  the  mere  purpose  of  eTadine  lia- 
bility for  corporate  debts,  is  fraudulent  and  void 
as  to  oorponte  creditors,  and  that  such  trans- 
feror may  be  treated,  for  the  purpose  (tf  the 
statutory  liability,  as  a  stockholder,  and  held 
liable  as  prescribed  in  the  statute.  In  order 
that  the  stoiAholder  may  relieve  himself  from 
liability  to  creditors  of  the  oorporttion,  the 
transfer  must  be  bona  fide.  *  *  *  But  if  the 
transfer  be  made  honestly,  and  without  any  in* 
tention  of  defeaticy  the  creditors,  the  mere  fact 
that  the  purchaser  was  insf^vent  at  the  time  is 
not  snfficient  to  hold  tiie  tnuurforw  still  liable 
tot  the  debts." 
At  section  388,  7  B.  C.  Ll,  it  la  said: 
"As  rwards  the  common4ftw  liability  to  tiie 
extent  of  unpaid  aubscriptions,  the  rule  is  well 
settled  that  a  transferee  of  stock  from  the  origi- 
nal subscriber,  taking  with  notice  that  the  atoA 
is  not  fully  paid  up,  is  liable  b>  creditors  of  the 
cuiKtratLiHi  to  tlw  extent  vE  the  amount  unpaid." 

At  aecUon  891,  7  B.  O.  U,  It  Is  aald: 
"As  a  general  mla^  stockholders  are  UaUe 
only  for  tbe  d^ts  of  the  corporation  contract- 
ed while  they  were  stockholders.  So  if  a 
solvent  stockholder  transfers  his  shares,  in  good 
faitii,  to  one  who  la  insolvent  at  the  time  when 
the  Btockh<ddets'  UidtUity  is  subjected  to  the 
paymwt  of  debts,  a  fund  derived  from 
ments  levied  on  such  transferring  sharehc^ders 
must  be  aimlied  excluuvely  to  tbe  payment  of 
creditors  whose  claims  existed  at  the  time  ot 
such  transfw.  It  cannot  go  into  a  oommon 
fund  to  be  distributed  p>ro  rata  among  all  the 
creditors  of  the  corporatitHi." 

In  10  Cyc.  at  page  700  It  la  said: 
"The  general  rule  is  that  a  bona,  fide  transfer 
of  shares,  whether  they  be  paid  or  not;  made  in 
the  prescribed  manner  on  the  books  of  the  cor- 
poration, terminates  the  liability  of  the  tran»> 
feree  either  to  the  company  or  to  Its  creditors. 
The  transferrer  of  iriiares  does  not  by  transfer- 
ring tb^  absolve  himself  Trom  liability  for 
debts  <tf  the  oo^ration  contracted  while  he  held 
them,  and  before  he  transferred  them,  which  is 
no  more  than  saying  that  a  sharehf^der  is  liaUe 
for  debts  of  tbe  corporation  contracted  while 
he  h^  that  rdation." 

The  rale  is  stated  by  Mr.  Thompson,  In 
his  work  on  Corporations  (2d  Ed.)  vol.  4,  S 
4371,  as  follows: 

"The  general  rule  is  that  an  absolute  transfer 
by  a  stockholder  duly  registered  on  the  books  of 
the  corporation  relieves  the  transferrer  from  all 
further  liability  upon  tbe  uncalled  subscription 
price  of  his  stock.  Tbe  rule  has  been  concretely 
stated  thus:  'A  transfer  of  stock  made  in  good 
faith  and  at  a  time  when  the  corporation  is  a 
goin^  and  st^vent  concern,  and  which  is  entered 
upon  the  books,  would  certainly  relieve  the 
transferrer  from  all  the  responsibilities  which 
attadi  to  him  as  a  Bto<^holder.'  The  court 
further  said  that  'die  owners  of  corporate  stock 
divest  themsdves  of  the  liabilities  incident  to 
their  relation  to  the  corporation  when  they  have 
actually  transferred  their  stock  in  the  same 
manner  provided  by  the  law,' " 

See,  also,  Stewart  v.  Walla  Walla  Printing 
&  Pablistdng  Co.,  1  Wash.  S21,  20  Pac.  606. 

[1]  We  think  this  must  be  the  correct  rule, 
because  shares  of  stock,  like  other  personal 
property,  are  transferable,  and  are  subject  to 
barter  and  sale.  It  an  orlglaal  subscriber  to 
the  capital  stock  of  a  corporation  may  not, 
by  the  sale  of  his  aharea  in  good  faith,  at  a 
time  when  the  coiporatlon  is  a  solvent  and 


BEPOBTEIB  (Wash. 

going  concern,  devest  himself  from  original 
liability,  with  the  consent  of  all  tbe  parties 
Interested,  his  stocfc  Bubacriptioa  unpaid,  it 
becomes  a  continual  liability  which  he  can- 
not escape.  No  case  Is  called  to  our  attention 
which  holds  that  nile  nnreservedly.  It  la 
contended  by  the  appellant  that  the  trust 
fund  theory  prevails  in  this  state,  'and  that 
by  reason  tliereof  the  liability  of  the  original 
subscriber  cannot  be  canceled  or  avoided.  In 
our  opinion,  that  rale  applies  only  to  credi- 
tors of  the  corporation  at  the  time  ot  trans- 
fer, and  not  to  subsequent  creditors  who  be- 
came such  after  the  original  subscriber  has 
parted  with  his  stodc,  so  that  the  liability  for 
his  original  tEinbscriptlon  la  assumed  by 
another  stockholder.  We  have  no  doubt  of 
the  rule  that  an  unpaid  subscription  to 
capital  stock  may  be  enforced  by  a  creditor 
who  becomes  such  while  the  unpaid  subscrib- 
er vonains  a  stockholder,  but  that  question 
Is  not  in  this  case,  because  the  court  found, 
upon  ample  evidence  to  support  the  finding, 
that  at  tbe  time  this  stock  was  transferred  to 
Skinner  and  Patterson  the  corporation  was  a 
solvent  goine  concern,  and  that  all  the  debts 
created  by  the  corporation  prior  to  the  time 
of  this  transfer  were  folly  paid,  and  tbat  tbe 
transfer  of  stock  was  In  good  faith. 

[2]  It  Is  argued  by  the  appellant  farther 
that  the  resolution  above  qaoted  to  the  effect 
that  the  subscribers  were  required  to  pay 
2  per  cent,  per  month  on  the  stodc  subscrip- 
tions until  the  capital  stock  was  fully  paid 
was  a  call  which  could  not  be  avoided.  It  is 
probably  correct  to  say  that  this  resolution 
was,  in  Substance,  a  call,  but  it  (dearly  did 
not  change  the  character  of  the  debt.  Tho 
subscription  by  the  original  stoc^olders 
created  the  debt  of  the  subscribers  to  tbe 
corporation.  The  call  simply  declared  a  por- 
tion of  that  debt  due  and  payable.  When  the 
trustees,  by  unanimous  agreement,  sold  their 
stock,  transferred  it,  or  authorized  its  trans- 
fer on  the  books  of  the  company  to  Skinner 
and  Patterson,  these  latter  genttemoi  as- 
sumed tbe  debts  which  were  due  under  those 
calls. 

[3]  No  one  but  the  stookhtdders  in  the  cor- 
poration and  the  creditors  at  that  time  could 
object  to  the  asstmiptjon  of  that  debt  by  Skin- 
ner and  Patterson.  Subsequent  creditors 
were  not  interested  therein.  It  Is  also  ob- 
jected that  there  was  really  no  transfer  of 
the  stodi  upon  the  books  of  the  corporation. 
The  evidence  shows  that  the  only  book  kept 
by  the  corporation  was  a  minute  book.  When 
the  stock  was  purchased  by  Skinner  and  Pat- 
terson, these  two  persons  were  then  In  com- 
plete charge  of  the  corporation,  and  ot  Its 
books.  They  filed  these  transfers,  and  con- 
tracts relating  thereto.  In  the  minute  book. 

[4]  The  fact  that  the  transaction  was  not 
further  recorded  therein  was  no  fe.ult  of  the 
stodcholders,  who  were,  by  the  transfer,  oat 
of  the  corporation,  and,  of  course,  they  can- 
not be  bound  tqr  the  neglect  of  Skinner  and 
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t*attersoi)  to  properly  record  the  conbacts, 
If  tbey  were  not  properly  recorded. 

[1]  We  think  the  mere  ftict  that  these  con- 
tracts were  placed  In  the  minute  book,  even 
though  not  recorded  therein,  was  sufficient. 
4  Thompson,  Corporations  ^d  Bd.)  |  4832. 

We  are  convinced  that  the  trial  court  was 
right  In  determining  there  was  no  liability 
iq>oa  the  reiqpondents  In  this  case,  and  ttw 
jndgmoit  iB  therefors  alDimed. 

MORRIS,  HOLCOHB,  and  PARKER,  JJ., 
concur.  FULLBRTON,  J.,  concurs  in  the  re- 
mit 


STATS  ex  reL  DAVIS  &  CX>.  t.  SUPBRIOR 
OOUBT  FOR  KINO  COUNTY. 
(Na  13934.) 

(SaproBM  Court  o(  WaahiiigtiMi.    March  7, 
1017.) 

1.  OotJBra  «s»20S,  206(18)  —  Axvellatx 

COUKTB— POWEBS. 

The  Supreme  Court,  In  aid  of  appellate  jn- 
risdiction  or  exercise  of  original  jDriBdiction, 
poaseaaes  all  inherent  power  of  courts  of  eq- 
uity, and,  when  a  party  is  denied  relief  to 
which  in  equity  and  good  conscience  he  is  en- 
titled, it  ia  the  court's  duty  to  find  some  method 
within  its  jurisdktton  by  which  such  relief  may 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  §S  490,  495,  496.] 

2.  Affeai.  aitd  Bbbob  <sr>94(^-Sooni  or  Re- 
view—Natubs  or  RxLZBr. 

While  the  Supreme  Court  will  not  attempt 
to  control  the  discretionary  powers  of  the  lower 
court,  it  can  and  will  act  in  aid  of  its  appellate 
jurisdiction  when  such  discretion  has  not  been 
properly  exercised  and  justice  and  the  peculiar 
equities  of  the  situation  demand  it. 

[Ed.  Note.— For  other  caaes^  see  Appeal  and 
Error,  Cent  Dig.  I  3811.] 

8.  TbADS-MaBKS  and  TSADE-NAltES  «=s»^(3) 

— UnrAiB  OoKPrrmoN— -Btidbncb. 
SMdence  held  to  warrant  flnding  of  insol- 
vency at  defendants  In  acticm  to  restrain  unfair 

competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  106.] 

4.  Tbadb-Mabes  ai^d  Teade-Naues  «=>90  — 

UNFAIB  COUFBTmoif— AFPEAL— SuFFIOtBN- 

OT  OF  FxnniNoa. 
In  acti(m  to  restrain  unfair  competition 
<Hi  ground  of  insolvency  of  defendants  in  view  of 
the  effect  of  the  finding  of  insolvency  of  a  de- 
fendant np<m  the  plaintifTs  right  to  appeal,  the 
oonrt  should  have  made  such  a  finding. 

[Ed.  Note^or  otitsr  eases,  see  Trade-Marks 
and  Trade-Names,  Gent.  Dig.  f  US-] 

6.  GESTIOBABI  ^»47— SCPEB8BOEAB— UirrAiB 

COKPETITIOK. 
Id  action  to  restrain  unfair  competition  on 
gronnd  of  defendant's  insolvency,  where  the 
court  denied  the  injunction  and  plaintifr  sought 
writ  of  review,  he  wss  entitled  to  supersedeas  to 
preserve  the  status  quo,  since  otherwise  irrepar> 
able  injury  might  result 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  121-128.] 

Department  1.  Action  by  Davis  ft  Co. 
against  Vincent  D.  Miller  and  others.  On 
writ  of  review  by  the  State,  on  relation  ot 
plalntUF,  to  review  an  order  of  the  superior 


court  for  Kings  count;  denying  temporary 
injunction.  Order  of  wupeaneOem  lasoed, 
continued  In  fall  force. 

Carkeek  ft  McDonald,  of  Seattle,  for  plain- 
tiff. Wm.  A.  Oreene  and  Kerr  ft  McCord,  all 
of  Seattle,  for  defendant 

MORRIS,  J.  In  December,  1916,  the  rela- 
tor commenced  an  action  against  Vincent  D. 
^filler,  Vincent  D.  Miller,  Incorporated,  and 
F.  K.  Stmve,  seeking  injunctive  relief  agalnirt 
defendants  soliciting  business  from  custom- 
ers or  clients  of  relator  or  making  use 
against  relator  of  any  confidential  informa- 
tion gained  while  the  defendants  other  than 
the  corporation  were  connected  with  the  re- 
lator. Joined  to  this  relief  was  a  demand 
for  damages  relator  might  sustain  by  reason 
of  the  acta  complained  ot  A  temporary  re- 
straining order  issued  in  aid  of  the  C(»n- 
plalDt,  and  upon  the  return  day  the  matter 
was  heard  upon  numerous  affldavlta  The 
lower  court  denied  a  temporary  lnjunctl<m 
and  refused  to  make  any  flnding  other  than 
Is  hereafter  referred  to.  Relator  thereupon 
came  to  this  court  suing  out  a  writ  of  re- 
view, in  which  we  are  asked:  (1)  To  review 
the  action  of  the  lower  court  upon  the  ground 
that  no  appeal  will  lie  because  of  the  failure 
of  the  lower  court  to  make  a  flnding  ot  in- 
solvency; (2)  to  review  the  Issue  of  insol- 
vency; C3)  to  order  a  supersedeas  to  issue 
pending,  the  trial  upon  the  merits. 

The  facts  In  so  far  as  we  find  them  ma- 
terial to  the  qoestlonB  here  submitted  are 
theaa:  The  relator  Is,  and  for  many  years 
baa  been,  dcdng  business  In  Seattle  as  a  loan, 
rental,  real  estate,  and  Insurance  agency. 
One  of  the  main  features  of  Its  business  in 
which  it  has  built  up  a  large  and  profitable 
clientele  la  th»  care  and  management  of  ffeop- 
ertles  and  the  rental  and  management  of 
business  blocks,  apartments,  dwellings,  and 
other  Uke  prc^xirttes.  Vincent  D.  Miller  first 
became  connected  with  relator  In  1900  and 
has  served  It  In  various  capadtles  since  that 
time,  save  tta  a  Yaiet  Interval.  For  some 
time  prior  to  severing  his  connection  with  re- 
lator, he  acted  as  its  general  manager  and 
stood  in  a  confidential  relatl(m  to  John  Da- 
vis, the  head  of  the  concern.  While  th«e  was 
some  attempt  to  make  an  issue  of  the  partlc- 
idar  position  UlUer  occupied  in  Hie  t^Bce  of 
tile  relator,  there  can  be  no  dispute  Uiat  for 
a  number  of  years  past  bis  relations  with  the 
relator  uid  its  managing  head  were  close 
and  confldentlal,  and  that  because  of  such  re- 
lation be  was  at  all  times  familiar  with  all 
the  details  of  the  business  transacted  by  re- 
lator. On  November  16,  IdlfV  Miller  resign- 
ed his  position  with  the  relator,  taking  with 
him  two  of  Its  employes,  Barker  and  Zim- 
merman, who,  like  Miller,  but  to  a  less  ex- 
tent, were  possessed  of  much  knowledge  of 
rdator'B  business.  It  Is  alleged  in  the  com- 
plaint that  these  three,  together  with  Stmvft 
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conspired  together  to  organize  a  botdness  of 
like  character  and  by  mating  use  of  the 
knowledge  and  Information  poBsessed  by 
them  to  undermine  and  destroy  the  business 
of  relator  and  take  the  same  over  to  the  like 
bustnena  to  be  by  them  organized  and  omduct- 
ed,  and  that  In  following  out  tbls  purpose 
many  of  the  clients  of  the  relator  bad  been 
solicited  to  take  their  business  away  from 
relator  and  place  It  with  the  new  company. 
On  November  22,  1918,  Miller  and  his  wife 
entered  Into  voluntary  bankruptcy,  and  on 
the  next  day  Vincent  D.  Miller,  Incorporated, 
was  organized  with  a  capital  stock  of  100 
shares  of  the  par  value  of  $100  each.  Mil- 
ler, Barker,  and  Zimmerman  each  subscribed 
for  one  share  of  this  stock,  and  the  balance 
was  subscribed  for  by  the  wife  of  Miller. 
The  complaint  further  alleges  that  following 
out  the  intention  of  Miller,  Barker,  and  Zim- 
merman at  the  time  they  ceased  their  connec- 
tion with  relator,  the  new  corporation  at  once 
entered  upon  a  systematic  campaign  among 
the  customers  and  clients  of  the  relator  by 
personal  solicitation,  letters,  and  telegrams 
seeking  to  Influence  the  persons  addressed  to 
transfer  their  business  from  the  relator  to 
the  new  company,  and  that  to  a  large  extent 
such  efforts  have  been  successful.  In  this 
connection.  It  is  shown  that  within  the  first 
10  days  after  the  organization  of  the  new 
company  10  per  cent,  of  the  rental  business 
of  the  relator  was  taken  over  by  the  new 
company,  some  of  It  going  voluntarily  and 
some  as  the  rrault  of  the  solicitation  of  Mil- 
ler. 

[1 , 1]  We  shall  not  review  the  order  made 
below  in  denying  Injunctive  relief,  as  It  Is 
doubtful  whether  under  our  preiious  hold- 
ings relator  is  entitled  to  such  review.  The 
record  before  us,  however,  convinces  us  that 
relator  is  entitled  to  some  relief,  and  we  are, 
in  view  of  this  fiict,  not  disposed  to  quarrel 
over  Its  form  or  nature.  This  court  in  aid  of 
its  appellate  jurisdiction,  or  In  the  exercise 
of  its  original  Jurisdiction,  possesses  all  In- 
herent power  of  courts  of  equity,  and,  when 
it  is  made  to  appear  that  a  party  is  being  de- 
nied relief  to  which  in  equity  and  good  con- 
science he  is  entitled,  it  is  the  duty  of  this 
court  to  find  some  method  within  Its  Jurisdic- 
tion by  which  such  relief  may  be  granted. 
State  ex  rel.  Barnard  v-  Board  of  Education, 
19  Wash.  8,  52  Pac.  317,  40  L.  R.  A.  317,  67 
Am.  St.  Rep.  706;  Campbell  Lumber  Co.  v. 
Deep  River  Logging  Co.,  68  Wash.  431,  123 
Pac.  596.  While  this  court  will  not  attempt 
to  control  the  discretionary  powers  of  the 
lower  court  In  passing  upon  questions  sub- 
mitted to  it  in  the  course  of  the  proceedings 
below,  this  court  can  and  will  act  in  aid  of 
its  appellate  Jurisdiction  when  It  Is  satisfied 
that  such  discretion  has  not  been  properly 
exercised  and  that  Justice  and  the  peculiar 
equities  of  the  situation  demand  It.  Cooper 
V.  Hlndley,  70  Wash.  331,  126  Pac.  916.  We 
are  therefore  constrained  to  grant  the  sec- 
ond and  third  relief  prayed  tor  by  relator. 


[3, 4]  Upon  the  question  of  Insolvency  of 
Vincent  D.  Miller  and  Vincent  0.  Miller,  la- 
corpor&ted,  we  entertain  no  doubt.  Vincent 
D.  Miller  and  his  wife,  who  subscribed  to  98 
shares  of  the  capital  stodc  of  Vincent  D.  Mil- 
ler, Incorporated,  were  confessedly  insolvent 
Only  a  day  previous  they  passed  through  the 
bankruptcy  court  as  without  assets.  Before 
doing  so.  Vincent  D.  Miller  obtained  $100 
from  Struve  to  pay  his  small  bills  about 
town.  The  corporation  was  organized  mi 
credit,  end  Struve  stood  good  for  the  pay- 
ment of  bills  contracted  In  supiMylng  it  with 
oflSce  furniture  and  supplies,  and  in  addlllcn 
guaranteed  Miller's  credit  to  the  erteut  of 
$5,000  at  a  Seattle  bank.  Barker  and  Zim- 
merman bad  nothing.  The  only  assets  this 
corporation  had  were  unpaid  subscriptions 
to  Its  capital  stock  by  persons  who  at  the 
time  of  such  subscriptions  were  unquestion- 
ably insolvent  In  so  far  as  there  Is  any 
proof  at  all,  we  entertain,  no  more  doubt  than 
the  lower  court  when,  upon  being  asked  to 
make  a  finding  of  Insolvency,  he  remarked: 
"I  do  not  doubt  they  are  all  Insolvent."  'Hie 
following  day,  however,  the  lower  court  first 
refused  to  pass  upon  the  question  of  solvm- 
cy,  but  upon  being  pressed  said: 

"I  will  make  no  flndloK  upon  the  solvency  of 
Ytoeent  D.  HUler,  but  win  find  that  Viaoent  D. 
MQlev.  TneorpOTated,  Is  insolvent,** 

It  seems  to  us  that  the  lower  court  should 
hare  passed  upon  the  question  of  the  solvency 
of  Vincent  D.  Miller  In  view  of  the  eBTect 
of  such  a  finding  on  relator's  right  to  appeal, 
and  that  we  have  referred  to  enough  of  the 
showing  below  to  Indicate  that  such  a  find- 
ing should  have  been  one  of  insolvency. 

[B]  Upott  the  third  question.  It  Is  apparent 
that,  unless  relator  Is  now  granted  some  form 
of  supersedeas,  whatever  may  be  the  extent 
of  its  victory  upon  final  hearing  below  or 
In  this  court  in  case  of  appeal,  sudi  victoiy 
will  avail  It  naught.  If,  pending  further 
proceedings  below,  these  defendants  be  per- 
mitted to  solicit  clients  of  relator  to  with- 
draw from  relator  and  transfer  to  the  new 
company,  and  it  shall  finally  be  held  by  the 
lower  court  or  by  this  court  In  case  of  appeal 
that  the  law  will  not  permit  this  to  be  done, 
upon  which  question  be  It  understood  we  now 
express  no  opinion  as  the  merits  of  this  con- 
troversy are  not  'now  before  us,  then  relator 
will  have  been  deprived  of  a  valuable  busi- 
ness with  no  adequate  remedy,  for,  while  It  is 
stated  by  counsel  for  respondent  that  F.  K. 
Struve,  one  of  the  defendants  below.  Is  able 
to  respond  In  damages,  there  Is  no  showing 
now,  whatever  relator  may  be  able  to  show 
when  a  trial  Is  had  upon  the  merits,  that 
Struve  has  done  any  act  which  would  sub- 
ject him  to  any  Injimctlve  relief  in  relator's 
favor.  It  is  therefore  to  our  mind  equitable 
that  the  status  quo  of  the  parties  be  preserv- 
ed, for,  "if,"  as  we  said  In  State  ex  rd. 
Smith  V.  Superior  Court,  26  Wash.  278.  68 
Pac.  38S,  "by  waiting  the  result  of  an  appeal, 
the  tmits  of  tbe  Utlgatloii  would  be  lort,  tin 
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wme&y  has  not  been  considered  an  adeQnato 
remedy.**  This  conrt  has  uniformly  held 
that,  when  It  Is  made  to  appear  that  the  rem* 
edy  by  appeal  would  be  InadeQuate.  we  may 
examine  and  correct  the  errors  in  the  lower 
court's  Judgment.  State  ex  rel.  Meredith  t. 
Tallman.  24  Wash.  426,  64  Pac.  759 ;  State  ex 
rel.  Sprague  v.  Superior  Court,  32  Wash. 
693,  73  Pac  779;  State  ex  reL  Boyse  t. 
Superior  Court,  46  Wash.  616,  91  Pac.  4,  12 
I..  R.  A.  (N.  S.)  1010,  123  Am.  St.  Bep.  948, 
13  Ann.  Cas.  870. 

This  case  appeals  for  the  announcement  of 
such  a  role  as,  since  the  main  purpose  of  re- 
lator's suit  below  was  to  enjoin  the  contlun* 
ttnce  of  the  acts  complained  of,  to  deny  any 
such  relief  i>endtng  a  final  hearing  and  ap- 
peal, in  case  such  be  had.  Is  to  leave  It  with- 
out remedy  and  to  all  Intents  and  purposes 
la  a  final  adjudication  so  far  as  such  relief 
Is  concerned.  It  is  plain  therefore  that  socb 
a  course  of  procedure  is  inadequate  to  pre- 
serve any  rights  relator  may  be  held  to  have 
in  the  premises  unless  those  iltfitf  are  pre- 
served pendente  Ute. 

To  that  end  the  order  of  supersedeas  Issued 
from  this  court  on  the  29th  day  of  December, 
1919,  will  be  continued  In  full  force  until 
such  time  as  this  court  shall  further  order. 

'  ELLIS,  O.  J.,  and  WBBSTBB»  MAIN,  and 
CHADWICK.  33.,  concur. 


I&  re  AMDBRSOX.    <Na  18084.) 
(Supreme  Court  of  Washington.    March  21, 
1917.) 

Pish  «=s>7(S!)  —  Otbibr  Plantenq  —  Sau 

TiDELANDS  —  DlBCRBTIOir  OW  LAHD  GOHVIB* 
BIO  NEBS. 

Laws  1806»  p.  88  (Bern.  Code  1916,  t  6799 
et  seq.),  was  entitled  an  act  providioa  for  the 
sale  and  purchase  of  tidelands  of  the  third 
dan  and  Ihe  manner  of  conveying  the  same  for 
the  purposes  of  oyster  planting,  to  encourage 
and  facilitate  said  Industry.  Se^lon  1  provides 
that  one  entitled  to  purdiase  tidelands  by  the 
Act  of  March  26,  1880  (Laws  1890,  p.  431),  as 
being  an  occupant  of  land  planted  with  oysters, 
may  survey  and  apply  for  the  right  to  purchase 
such  land  to  be  used  for  oyster  planting  putposes 
tmly.  Section  2  makes  the  survey  suUect  to  the 
direction,  etc.,  of  the  Board  of  State  Land  Com- 
missioners,  and  for  its  filing  and  recordation. 
Section  3  provides  the  price  and  for  Uie  execu- 
tion of  the  deed,  etc.  Section  4  has  reference  to 
the  time  witliin  which  prior  occupants  may  ex- 
ercise  the  right  to  purchase.  Section  6  provides 
for  heariQg,  etc.,  where  the  application  is  con- 
tested, which  shall  be  on  the  ground  of  prior 
right  to  purdiase.  Section  7  provides  that  any 
person  dedring  to  purdiase  tidelands  for  oyster 
planting  may  purdiase  tidelands  of  the  third 
class  not  included  in  any  natural  ouster  beds 
or  any  reserve  pursuant  to  the  provisions  of  the 
act,  is  subordination  to  any  pre-emption  right 
confirmed  by  said  act  of  March  20,  1880;  but 
that  nothing  in  the  act  shall  be  construed  so 
SB  to  affect  the  preference  rights  ot  ebon  or 
uidand  owners,  or  improvers,  as  conferred  by  the 
provisions  of  said  act  or  other  provisions  criC  law. 
Bectim  8  restricts  the  right  of  purdiase  to  dti- 
sens.  Section  9  provides  for  disfeasance  when 
the  f»xdutser  does  not  nse  the  land  fbr  the  pur- 
poees  spedfied.  ifefd,  that  the  words  "pursuant 


to  the  provisions  of  this  act"  refer  to  the  pn^ 
cod  ore  described  In  the  preceding  sections,  and 
that  any  one  having  citizeiiBhip  and  other  quali- 
fications prescribed  by  the  act  may  purchase 
tidelands  for  the  purpose  of  oyster  cultlvatifm,  if 
there  be  no  prior  right  to  purchase  resting  upcm 
occupancy  and  no  rights  of  upland  owners  in 
Ute  way,  and  the  board  is  withont  discretion  to 
Ignore  the  applications  of  such  persons  or  to 
withdraw  sudi  lands  from  sudi  acquisition. 

[Ed.  Note.— For  other  cases,  see  Fiah,  Gent. 
Dig.  {  10.] 

Department  2.  Appeal  from  Superior  Court, 
Grays  Harbor  County :  Geo.  D.  Abel,  Judge. 

AppllcatlCHi  by  Henry  Anderson  to  pur- 
chase tldeland  for  oyster  cultivation.  The 
application  was  rejected  by  the  Board  at 
State  Land  Commissioners,  and  the  applicant 
appealed  to  the  superior  court.  From  a  Judg- 
ment of  the  superior  court  reversing  the  or- 
der and  decision  of  the  bmrd  and  remanding 
the  matter  to  the  board  with  directions  to  en- 
tertain the  application,  the  board  appeals. 
Affirmed. 

W.  V.  Tanner,  Atty.  Gen.,  and  R.  B.  Camp- 
bell, Asst.  Atty.  Gen.,  for  appellant  Gordon 
&  Easterday,  of  Tacoma,  for  respondent. 

PABKEB,  J.  This  is  an  appeal  by  the 
Board  of  State  Land  Commissioners  from  a 
Judgment  of  the  superior  court  for  Grays 
Harbor  county  reversing  an  order  and  deci- 
sion of  the  board  rejecting  and  refusing  to 
entertain  the  application  of  Henry  Anderson 
to  purchase  certain  tldeland  for  oyster  culti- 
vation under  the  provisions  of  chapter  24, 
Laws  of  1896,  being  section  6799  et  seq.,  Bern. 
Code. 

In  February,  1914.  AniOenKn  filed  In  the 
ofDce  of  the  Gommissioner  of  Public  Lands 
bis  application  to  purcbaae  certain  tldeland 
situated  in  Grays  Harbor  county  for  oyster 
cultivation.  No  contention  was  made  in  the 
superior  court,  nor  la  here  made,  that  Ander- 
son's aivlicatkxL  was  insufficient  la  form  or 
substance  under  tlw  act  of  189S,  nor  that  the 
tlddAnd  be  sought  to  purchase  la  not  <tf  the 
class  subject  to  sale  tat  oyster  cnltlration. 
On  S^tember  28,  1914,  Anderson's  applica- 
tion with  others  then  pending  was  rejected 
by  the  board,  which  rejection  was  evidenced 
by  Its  dedalon  and  order  then  majfle  and  en- 
tered upon  its  records  as  follows: 

"It  appearing  to  the  board  at  this  time  tiiat 
aM>licati(»i8  have  been  filed  for  the  purchase  of 
tidelands  of  the  second  class  bdonging  to  the 
stato  of  Washington,  for  the  purpose  of  oyster 
cultivation,  in  C^ehalis  and  Pacific  counties,  as 
shown  in  the  following  schedule:  *  •  *  Ap- 
plication No.  7344,  by  Henry  Anderson.  •  •  • 
It  further  sippearing  that  after  careful  investi- 
gation of  the  matter  this  board  is  of  the  opin- 
ion that  it  is  not  to  the  best  interests  of  the 
state  to  sell  said  tidelands  for  the  purposes  con- 
templated, and  that  said  applicatious  should  be 
rejected.  It  is  therefore,  ordered  and  determin- 
ed that  the  applications  shown  in  the  schedule 
hereinbefore  given  be  and  the  same  are  hereby 
r^ected;  and  the  Commissioner  of  Public  Lands 
is  authoristed  and  directed  to  note  such  rejection 
upon  the  records  of  his  office  and  to  re  tarn  to  the 
applicants  the  amount  of  the  spedal  deposit  In 
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«adi  CBBS.  It  Is  farther  ordered  and  directed 
that  such  notatlona  be  made  upon  the  reoords 
in  the  office  of  the  Commissioner  of  Public 
Land!  as  will  result  in  withholding  these  lands 
txom  sale  nntll  further  ordered  b]r  this  board." 

Thus  It  appears  t3iat  the  board's  reJecUon 
and  Tefnaal  to  entertain  Anderson's  applica- 
tion was  solely  because  its  monben  were  of 
the  opinion  that  It  was  not  to  tbe  best  Inter- 
ests of  the  state  to  thai  dispose  of  the  land 
for  the  purpose  of  oyster  cnltlvaUon,  and 
that  it  was  within  tbe  discretion  of  the  board 
to  withtudd  tlu  land  from  soch  dlspositloii 
for  that  reas<m.  AndersoD  gave  notice  and 
perfected  his  appeal  from  this  decision  and 
order  of  the  board  to  the  superior  court  for 
Orays  Arbor  connt7  under  section  6616  et 
sea.  of  Bern.  Code,  relating  to  appeals  from 
decisions  of  the  board.  The  matter  being 
duly  submitted  to  that  court,  a  judgment  was 
rendered  therein  which,  omitting  the  usual 
formal  recitals,  reads  as  follows : 

"Now  therefore  it  is  considered,  ordered,  ad- 
judged, and  decreed  that  tbe  order  of  tbe  Board 
of  jstate  Lend  Commiscdoners  of  date  September 
2&  1914,  in  BO  far  aa  it  denies  the  application  of 
aaSA  Henry  Anderson  to  purchase  tidelands  un- 
der his  aivlicatitm  No.  7344,  be,  and  the  same  is 
hereby,  reversed,  and  the  said  board  is  direct- 
ed to  entertain  the  application  referred  to  in 
the  manner  provided  by  law." 

From  this  disposition  of  the  matter  in  the 
superior  court,  the  board  bas  appealed  to  this 
court. 

The  contentloii  here  made  In  behalf  of  the 
boai'd,  and  as  was  also  made  In  the  superior 
court,  is  In  substance  that  it  is  wholly  dis- 
cretionary with'  the  board  as  to  when  it  will 
entertain  applications  of  the  nature  made  by 
Anderson  and  as  to  when  it  will  dispose  of 
tidelands  for  oyster  cultivation  to  such  an  ap- 
plicant under  the  act  of  1805,  and  that  Its 
decision  Is  therefore  not  reviewable  In  the 
courts.  We  are  thus  called  upon  to  ascertain 
from  the  provisions  of  the  act  the  extent  of 
and  the  llmitaticHi  upon  the  discretion  of  the 
board  in  the  ^ercise  of  its  duties  and  pow- 
ers. We  shall  refer  to  the  act  by  section 
numbers  as  found  at  pages  36-39  of  tbe  Laws 
of  1895.  Tbe  title  of  the  act  reads : 

"An  act  providing  for  the  sale  and  purchase  of 
tidelands  of  the  third  class  and  tiie  manner  of 
conveying  the  same  for  the  purposes  at  oyster 
plantug,  to  encourage  and  fsicdlitate  said  indus- 
try." 

Section  1  reads: 

"It  shall  be  lawful  for  any  person  who  is  en< 
titled  to  purchase  tidelands  pursuant  to  tbe  act 
of  March  26,  1890,  aa  being  an  occupant  of 
land  planted  with  oysters,  to  survey  or  cause  to 
be  surveyed  at  his  own  expense,  the  land  that 
pursuant  to  said  act  he  is  entitled  to  purchase, 
not  exceeding  one  hundred  acres  in  area:  Pro- 
vided, that  the  party  making  application  to  pur- 
diase  undw  the  provisions  of  this  act  shall  ac- 
company such  application  with  a  certificate 
under  oath  to  the  effect  that  lands  purchased 
under  the  provisions  of  this  act  shall  be  used 
tor  oyster  planting  purposes  cmly." 

The  act  of  1890  therein  referred  to  gives 
certain  prior  occupants  of  oyster  tidelands 
the  Tight  to  purchase  the  same.  Section  2 
reads; 


BBPORTEB  (Wash. 

"Survey  and  description  in' duplicate  of  snA 
tract  shall  be  subject  to  tlte  directioo,  pwn^t 
and  approviil  of  tbe  Board  ot  State  Land  Com- 
missioners,  and  one  description  of  said  tract  u 
anrveyed  shall  be  filed  with  and  be  recorded  by 
the  county  auditor  o£  &6  county  In  whidi  ssid 
tidebnds  are  situated,  in  a  book  k«tt  by  hia  for 
such  especial  purpom^  and  a  duplicate  deserip- 
titm  in  the  office  of  t£e  ConmiiBdoner  <tf  PaUle 
Lands." 

Section  3  reads.  In  part,  as  follows : 
"  ♦  •  ♦  The  persons  entitled  to  purdiase 
eucb  oystn*  beds  under  the  provisions  ot  this 
act  may  purchase  the  same  at  the  rate  of  me 
doUar  and  twenty-five  cents  per  acre,  *  •  * 
and  the  purchaser  shall  thereupon  be  entitled 
to  a  deed  to  the  same;  said  deed  shall  be  exe- 
cuted by  the  Governor,  attested  by  the  Secre- 
tary of  State  vdth  tbe  seal  of  the  state  there- 
unto attached,  which  deed  shall  contain  the  con- 
ditions of  defeasance  in  this  act  provided." 

Section  4  has  r^erence  to  the  time  within 
which  prior  occupants  may  ezerdae  the  rl^t 

to  purdiase. 
Section  5  reads  in  part  as  follows : 
"Upon  the  filing  ot  a  de8cripti<m  of  the  sorv^ 
of  sndi  lai^.  as  provided  for  by  the  tangioSag 
sections  <jS  this  act,  the  person  or  persons  hav- 
ing occupied  or  desiring  to  occupy  such  lands  as 
described  in  section  one  of  this  act,  may  file  with 
the  Commissioner  ot  Public  Lauds  an  applica- 
tion to  purchase  said  lands,  together  with  a  de- 
scription of  the  lands  applied  for,  by  metes  and 
bounds,  and  upon  the  receipt  of  the  same  the 
Commiesioner  of  Public  Lands  shall,  at  the  ex- 
pense of  the  applicant,  publish,  or  cause  to  be 
published,  for  Uiree  successive  weeks  in  any 
newspaper  of  general  circulation  printed  and 
published  in  the  county  where  such  lands  an 
situated,  a  notice  of  such  application  to  pur- 
chase, giving  therein  a  descriptira  ot  lands 
applied  for.  During  the  next  tturty  days  follow- 
ing the  last  publication  of  said  notice,  any  per- 
son  claiming  a  prior  right  to  purdiase  such  tide- 
lands  may  file  with  the  Commissioner  of  Pub- 
lic Lands  a  contest  for  the  purpose  of  estab- 
lishing a  prior  right  to  purchue,  or,  upon  peti- 
tion of  ten  cittzens  who  shall  be  residents  of  the 
count?  wherein  such  lands  are  situated,  a  coo- 
test  may  be  filed  as  bereinbefme  provided,  and 
such  contest  shall  be  upon  the  n^t  ot  apirii- 
eant  to  purchase,  aa  provided  la  tbe  forci^dnB 
sections  ot  this  act" 

So  far,  the  act  seems  to  have  ref««Doe 
only  to  the  right  of  purdiase  secured  to  prior 
occupants  and  the  procedure  to  be  followed 
by  them  In  perfecting  sudi  ris^t.  Anderson 
Is  not  a  prior  occupant  He  asserts  that 
there  are  no  prior  occupants  of  the  land  in 
question,  nor  any  one  else  having  any  interest 
therein,  other  than  the  state,  and  claims  the 
right  to  purchase  It  as  the  first  applicant 
therefor  under  section  7  of  the  act,  which 
reads: 

"Any  person  desiring  to  purchase  tidelands  for 
the  purposes  of  oyster  p&nting  may  purchase 
tidelands  <tf  the  third  claw  not  induclea  in  any 
natural  o^^ter  beds  or  any  reserve  pursuant  to 
the  provieAons  of  this  act.  In  subordination  to 
any  pre-emption  right  ctKifirmed  by  said  act  of 
March  26,  1890.  Nothliu:  in  this  act  shall  be 
construed  so  as  to  effect  [affect]  Hie  preferoice 
rights  of  shore  or  upland  owners,  or  improver*, 
as  conferred  by  the  provisions  of  said  act  or 
other  proriaions  ot  law." 

Section  8  restricts  the  right  of  purchase  to 
dtisens,  and  sectiw  9  reads,  In  part,  aa  tiA- 
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•  •  If  laid  land  be  used  *y  the  pnrchaa- 
en  or  anr  Ruecessors  in  Intereat  of  such  puz^ 
chaser  in  whole  or  in  part  for  other  than  the 
purpoees  specified  in  thig  act,  then  upon  appli- 
cation hy  any  citizen  to  the  state  land  com- 
missioner such  Bale  may  be  canceled,  and  the 
said  land  shall  revert  to  the  state  and  shall  be 
subject  to  sale  as  herein  prorldedj  but  not  to 
such  d^nlting  purchaser  or  Bncn  defhnlting 
■Doceasor  ia  Intenat"  - 

TblB  manifestly  Is  .tbe  nature  of  tbe  de- 
feaaaiice  to  be  contained  In  the 'deed  referred 
to  in  the  langtiaKe  of  section  8,  above  quoted. 

The  title  of  the  act  not  only  expresses  its 
■object-matter,  to  wit,  'l^roTlding  tor  the 
sale  and  purchase  of  tldelands  •  •  •  for 
the  purposes  of  CQrster  planting,"  whi<A  was 
as  far  as  was  necessary  to  go  in  that  re- 
spect, but  the  title  also  Informs  ns  that  the 
act  Is  "to  encourage  and  Cacilitato  said  In- 
dostry."  Thus  we  hate  e^ressed  In  the  ti- 
tle what  was  manifeatlr  a  moving  cause  for 
the  passage  of  the  act  This,  we  think,  sug- 
gests at  the  outset  that  caution  be  exercised 
to  the  end  that  there  be  not  considered  as 
h^onging  to  the  board  stKih  far-reaching  dls- 
cretlonary  powers  as  might  in  their  exercise 
defeat  this  declared  purpose  of  the  act. 

Comuel  fbr  the  hoard,  referring  to  applica- 
tions to  purchase  made  by  prior  occupanta 
of  oyster  tideUmds,  conc^  timt: 

''With  respect  to  the  acceptance  of  such  ai^ 
pUeations  ue  Board  of  State  Land  CommlB- 
■loners  have  no  discretion  if  the  provisions  of 
the  statute  are  complied  with." 

Counsel  argue,  however,  that  the  disposi- 
tion of  such  land  to  other  persons  for  pur- 
pose of  oyster  cultivation  Is  a  matter  whc^y 
within  the  dlscretioo  of  the  board ;  in  other 
words,  that,  if  there  be  no  prior  occupant 
seeing  to  perfect  his  right  to  purchase,  then 
the  disposition  of  the  land  under  section  7  of 
the  act  is  a  matter  wholly  within  the  discre- 
tion ct  the  board.  We  cannot  assent  to  this 
Interpretation  of  the  act.  If  there  be  no 
prior  right  to  purdbase  resting  upon  occu- 
pancy and  no  rights  of  upland  owners  In  the 
way,  as  to  any  glvra  trbct  of  ttd^and  ct  the 
class  sidtject  to  sale  for  the  purpose  of  oyster 
cnltivatlOT  onder  sectl<m  7  of  the  act,  we 
are  of  the  opinion  that  any  poson  having 
the  dtiseushlp  qualiflcationa  prescribed  by 
tbe  act  is  as  mtudi  entitled  to  purchase  as 
any  one  whose  rights  rest  upon  prior  occu- 
pancy. Section  7  plainly  gives,  to  all  per- 
sons possessing  the  dtlBensh^  qualifications, 
the  ri^t  to  purchase  "pursuant  to  the  provi- 
sions of  this  act,"  In  subordination  to  the 
rl^to  of  prior  occupants  and  (tf  ufdand  own- 
ers. Tbe  words  "pursuant  to  the  provisions 
of  this  act^'  manifestly  have  reference  to  the 
procedure  prescribed  in  tbe  preceding  sec- 
ttoos  of  tbe  act,  wbicdi,  read  apart  from  aec- 
tlon  7,  migbt  be  construed  as  having  refer- 
ence only  to  the  rights  of  the  prior  oocu- 
panta;  but  manifestly  section  7,  giving  tbe 
rli^t  to  purchase  to  other  persons,  coaton- 
platea  that  they  may  perfect  their  rl^  to 
pondiase  by  the  procedure  prescribed  for  tbe 
perfection  of  the  rights  of  prior  occupants. 
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The  Legislature  has  by  this  act  prescribed 
the  conditions  to  be  complied  with  on  tbe 
part  of  a  qualified  applicant  and  glveii  him 
the  right  to  acquire  land  of  the  class  men- 
tioned by  complying  with  sndi  prescribed 
conditions.  We  look  In  vain  in  the  language 
of  the  act  for  dlscretioDair  power  in  the 
board  to  withhold  this  right  from  a  qualified 
applicant  whether  he  t>e  a  prior  occupant  or 
not.  If  the  board  has  such  discretion,  then 
It  could  defeat  the  declared  purpose  of  the 
act,  to  wit,  "to  encourage  and  facilitate  said 
industry"  by  condndlng  that  "It  is  not  to  the 
best  interests  of  tbe  stote  to  sell  said  tide- 
lands  for  tbe  purposes  contemplated,"  using 
its  own  language  in  Its  order  here  In  ques- 
tion. What  the  best  interests  of  the  state 
are  In  that  behalf  was  determined  by  tbe 
Le^slature  In  de  passage  of  this  act  We 
think  there  is  no  escape  from  tbe  condualbn 
that  aU  qualified  persons  compl^ng  with  tbe 
legislative  prescrllred  condiUous  are  entitled 
to  purdiase  Ifmda  of  the  dass  menttooed  in 
tbe  act  for  pnzpoees  of  oyster  cultivation, 
and  that  la  this  respect  the  board  is  without 
discretion  to  Ignore  such  applications  and 
without  discretion  to  withdraw  sudi  lands 
tkom  sudi  acquisition. 

We  do  not  mean  to  hold  that  the  board  has 
not  some  discretion  in  exerdsing  its  direc- 
tion, oversight^  and  approval  of  the  survey 
and  descrlpticm  of  a  particular  tract  ot  land 
to  be  acquired  under  the  act,  nor  that  It  is 
not  the  duty  of  tbe  board  to  decide  questions 
of  priority,  questlcms  of  qualification  of  the 
applicant  as  to  whether  or  not  the  land  in 
question  is  tn  fact  of  th^  dass  subject  to  sale 
under  tbe  act,  and  possibly  some  other  inci- 
dental questions ;  but  those  questions  are  not 
here  involved.  It  Is  In  the  refusal  to  consid- 
er these  questions  that  the  board  committed 
error  in  this  case. 

Counsel  for  the  board  call  our  attention  to 
the  decision  of  this  court  in  Poison  v.  Call- 
vert,  38  Wash.  614,  80  Pac.  815.  That  case 
involved  an  attempted  review  in  the  courts 
of  a  dedslon  of  the  Board  of  State  land 
Commissioners  refusing  to  offer  for  sale  cer- 
tain tldelands.  A  reading  of  the  decision 
renders  It  apparent  that  It  was  not  a  case  of 
the  sale  of  oyster  tideland  under  the  act  of 
1885,  but  under  a  statute  quoted  In  the  ded- 
slon which  plainly  rendered  the  matter  dis- 
cretionary with  the  board.  We  think  this 
decision  Is  not  controlUng  here.  Our  attri- 
tion is  also  called  to  the  case  of  State  ex  rd. 
Pelton  T.  Boss,  39  Wash.  399,  81  Pac.  866» 
where  It  was  sought  to  review  in  this  court 
a  decision  of  the  Commlsdoner  of  Public 
Lands  refusing  to  lease  certain  school  lands 
to  an  applicant.  The  statute  referred  to  In 
that  deddon  whidi  tbe  applicant  apparently 
rdled  upon  In  support  ot  his  dalmed  right  to 
lease  could  not  possibly  be  construed  as  ren- 
dering it  compulsory  upon  the  commtsdbner 
to  lease  tbe  land  to  any  one.  Indeed,  one 
section  of  tbe  law  rdatlng  to  the  lease  of 
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sdiool  lands,  being  section  21S^  Bal.  Code, 
now  flection  66S^  Rem.  Code,  expressly  pro- 
vides tbat  any  and  all  bids  may  be  rejected, 
and  tbe  earnest  nWHiey  paid  by  tbe  applicant 
returned  to  blm.  Tbis  decision,  we  tblnk,  Is 
of  no  omtrolllng  fon^  bere. 

It  is  suggested  by  counsel  for  tbe  board 
that  we  sbould  be  slow  to  reacb  this  conclti- 
si(ni,  because,  as  they  argue,  it  may  result  in 
allowing  an  applicant  to  purchase  a  long 
narrow  strip  sudi  as  might  seriously  impair 
the  value  of  the  state's  tldelands,  rince  under 
tbe  act  an  applicant  may  purchase  as  much 
as  100  acres  of  tideland  for  oyster  coltlTa- 
tion.  It  aeons  to  ns  this  fear  is  without 
foundation,  In  view  of  tbe  supervisor  power 
of  the  board  over  the  "survey  and  descrip- 
tlon"  of  any  tract  to  be  so  purdiased,  as  pre- 
scribed by  section  2  of  tbe  act 

Some  fiear  is  also  expressed  by  counsel  for 
the  board  that  to  limit  Its  discretionary  pow- 
ers as  indicated  our  views  expressed  In 
tbis  opinion  might  result  In  purchasers  under 
the  act  b^ng  able  to  hold  the  laud  by  merely 
refraining  from  using  It  for  other  than  oys- 
ter cultivation,  thoui^  not  'using  It  for  other 
purpose,  citing  State  ex  rel.  Horan  v.  Sav- 
Idge,  79  Wash.  479,  140  Pac.  558,  where  we 
held  that  tbe  land  commissioner,  under  tbe 
defeasance  provisions  of  section  9  of  the  act, 
Is  ^powered  to  canc^  the  deed  for  the  one 
cause  only  that  tbe  purchaser  is  nsii^  It  "In 
wb(^e  or  In  part  for  purposes  other  than 
sqpedf  ed  In  tbis  act."  Our  holding  was  tbere 
made  in  view  of  the  fact  tbat  this  is  a  limi- 
tation upon  tbe  power  of  the  commissioner, 
which  we  could  not  extend  by  construction. 
We  apprehend,  however,  that  if  a  purchaser 
of  land  for  purposes  of  oyster  cultivation 
should  refrain  from  using  it  for  that  purpose^ 
and  did  not  use  it  for  any  other  purpose,  and 
would  thus  work  a  fraud  upon  the  state  in 
view  of  the  purposes  for  which  the  land  was  , 
granted  to  him,  it  would  not  be  at  all  difficult 
for  the  state  to  find  a  remedy  on  the  equity 
side  of  its  courts. 

We  are  of  the  <^nlou  that  the  judgment 
of  tbe  trial  court,  reversing  the  order  and  de- 
cision of  the  board  and  remanding  the  mat- 
ter to  the  board  with  directions  to  entertain 
Anderson's  application  and  proceed  in  the 
manner  provided  by  the  act,  sbotild  be  affirm- 
ed.  It  Is  so  ordered. 

ELLIS,  G.  J.,  and  MOUNT,  FULLBBTON, 
and  HOIiOOHB,  JX,  concur. 


ANDBBOPULOS  et  aL  v.  PBBESTEBBDES. 
(No.  13S6&) 

(Supreme  Court  of  Washliigton.   UanA  16, 
1917.) 

1.  JUDOHEliTT  ®S0700— OONCI,TJBrVEKISS— BbS 

Judicata. 

Where  two  partners  sought  to  restrain  in- 
jury to  tbe  partnership  property  by  a  third  part- 
ner whom  uiey  had  attempted  to  oust  fnnn  tbe 


busineas  and  he  Interposed  a  eoonterdaim  for 
servicee,  and  thereafter  a  fourth  partner  med 
for  an  accounting  and  the  same  defendant  inter- 
posed  tbe  counterclaim  in  the  other  action,  the 
judgment  tfaer^  did  not  become  res  Jodtcata  ai 
to  his  counterclaim  in  the  action  flnt  brou^it 

[Ed.  Note.— For  other  cases,  see  Judgmwt, 
Gent  Dig.  |  1226;] 

2.  Dauaoxb  «s»40(1)  —  SunnHTs  —  Fqtobi 
Pboitts. 

Tbere  is  nothing  in  the  nature  of  future  prot- 
its  per  se  to  prevent  tiielr  allowance,  hat  they 
canntA  be  allowed  whm  speculative,  r«n<^,  and 
consequential, 

[Ed.  Note.— 'EV>r  other  eases,  see  Damages, 
Cent  Dig.  H  72,  73,  87.] 

8.  PABTNBBSniP    $dtl21  —  DaIUOXS— FtlTCBE 

Pbofits— Bvidence. 
Evidence  held  inraiBdent  to  sustain  Jndg* 
ment  In  favor  of  one  partner  for  loss  of  future 
profits,  the  probable  profits  being  specalative 
cmly  and  tbe  concern  oeing  In  its  infancy,  so 
that  a  harsher  rule  as  to  a  proof  of'future  prof- 
its applies  than  for  a  going  concern. 

[Ed.  Note.— For  other  cases,  see  Partnexahip, 
Cent  Dig.  H  183H-1S1%.] 
4.  Partnxbshif  «=»122^— BBucn  or  Part- 

KEBSBIF  OOirTBAOT  —  DaUAOES  —  EXPUIDI- 
TUBES. 

A  partner  whom  the  ottier  partners  at- 
tempt to  onst  from  tbe  concern  is  entitled  to 
damages  to  the  amount  of  ezpoiditnteB  mad*  by 

bim. 

[Ed.  Note.— For  oUier  eases,  see  Pattnerahlp. 

Cent.  Dig.  S  187.] 

6.  Appeal  and  Ebbob  «=»1002— Scope  or  Bb- 
vnw— Faot  Fnroinos. 
Tlw  verdict  of  tbe  Jury  upon  owfiictlng  evi- 
dence as  to  matter  of  fact  is  eoodusive  on  the 
court  on  appeal 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  3986-3987;] 

Department  2.  Appeal  ttom  Superior  Court, 
King  County;  John  S.  Jurey,  Judge, 

Suit  by  D.  AndreopnloB  and  another  against 
Costas  Peresteredes,  wber^  defendant  filed 
a  cross-bill.  Judgment  for  defendant,  and 
plaintiffs  appeal.   Beversed  and  remanded. 

F.  J.  Carver  and  Frank  A.  Paul,  both  of 
Seattle,  for  appellants.  Jobn  T.  Casey  and 
M.  E.  Sheldmi,  both  of  Seattle  for  respond- 
ent 

HOLCOMB,  J.  This  is  an  appeal  fiKHn  a 
Judgmoit  enters  on  a  verdict  awarding  re- 
spondent $1,000  damages,  on  account  of  bis 
alleged  wrongful  ejectment  from  the  poBltlon 
of  manager  of  the  Grecian  Tobacco  Company 
by  ai^lants,  Andreopulos  and  Fertakla,  and 
one  Margousls. 

The  following  must  be  considered  as  the 
facts  80  far  as  this  appeal  la  concerned,  be- 
cause of  tbe  jury's  verdict,  even  tfaongb  as 
to  some  of  them  the  evidence  la  conflicting: 
In  the  vring  of  1914  Andreopnloa,  Fertakis. 
and  BCargousia  conoelTed  the  idea  of  forming 
an  establlsbmait  to  manufSactnre  and  fldl 
dgarettea.  No  great  dEort  warn  made  to  get 
the  new  adventure  under  way  until  Septem- 
ber of  tbe  same  year*  wben  Iforgonals  sent  t» 
Montreal  for  an  apait  dgaietlB  nska,  uU 
reqmndrat  b^g  reeommended  as  audi,  cum 
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to  Seattle  In  response  to  their  gammoDS.  On 
September  5tb,  respondeat  started  to  work  at 
tbe  establishment  of  the  Gredan  Tobacco 
Company  on  a  salary,  and  a  little  later  It  was 
decided  that  all  four  should  be  partners  in 
the  business,  and  a  partnership  agreement 
was  drawn  up  to  that  effect  and  signed  by 
all  the  parties  to  this  action.  Each  partner 
was  to  anbscrlbe  (500  to  the  capital  of  the 
concern  and  to  reoelre  one-fourth  of  the 
profits.  Bespondent  was  made  manager  and 
Margousis  was  to  have  charge  of  the  selling 
department  There  was  also  in  the  agree- 
ment a  written  Interlineation  that.  If  the 
work  of  respondent  'did  not  prove  satisfac- 
tory to  a  majority  of  the  partDers^  he  could 
be  removed  from  such  position. 

Bespondent  testified  that  this  written  in- 
terlineation was  not  in  the  agreement  at  the 
time  he  signed  it,  and  his  version  waa  ac- 
cepted by  the  Jury  as  evidenced  by  their  ver- 
dict. On  October  19,  1914,  the  other  three 
parties  became  dlssatiafled  with  the  manage- 
rial ability  displayed  by  respondent,  and  no- 
tified him  that)  his  services  would  no  longer 
be  required.  Fearing  some  violence  on  the 
part  of  respondent,  Andreopulos,  Fertakis, 
and  Margousis  commenced  the  present  action 
to  restrain  respondent  from  in  any  way  in-' 
terferlng  with  the  business  and  for  a  dissolu- 
tion of  the  partnership.  Beapon'doit  mn- 
SAvered,  and  by  way  of  counterclaim  asked 
for  damages  in  the  sum  of  |5,000  that  be 
would  have  made  as  profits  In  the  business 
if  he  had  not  been  wrongfully  ousted  there- 
from by  the  other  three  partners.  At  the 
trial  j&jidre<q)uIoB,  Fertakis,  and  Margousis 
evidently  .abandoned  their  cause  of  action, 
and  the  evidence  was  directed  entirely  to  the 
issues  framed  br  respondentia  oonnterclalm, 
with  the  result  as  stated  above.  Acdreopu- 
loB  and  Fertakis  aUme  appealed  therefrom. 

After  the  attempted  removal  of  Tespondent, 
and  after  the  cominencemait  of  this  action, 
dissensloD  bnto  out  Id  the  ranks  of  the  three, 
remaining  partners,  and  Margousis  brought 
an  action  In  the  superior  court  of  King  coun- 
ty, Wash.,  for  the  irarpose  of  recoroing  some 
salary  iflaimed  to  be  due  him,  and  also  asking 
for  the  appointment  of  a  recover,  and  mak- 
ing as  parties  defendant  reqpondent  Andre- 
opnlos  Slid  Fertakis.  By  way  of  an  answer 
reepondent  set  up  the  very  same  oonnterclalm 
sought  to  be  established  in  this  action,  and, 
as  that  case  was  prosecoted  to  judgment, 
appellants,  Andreopulos  and  Fertakis,  claim 
that  that  case  la  res  adjudlcata  so  f&r  as 
respoodenf  s  eonntetdalm  in  the  Instant  ao- 
tlon  is  concerned. 

[1]  As  the  Margousis  suit  was  started  aft- 
er the  present  action,  a  plea  in  abatement 
could  have  been  interposed  to  respondent's 
counterclaim  In  that  action,  as  such  a  coun- 
terclaim was  already  pending  in  a  prior  ac- 
tion, and  it  could  not  have  been  Interposed  to 
his  counterclaim  In  the  Instant  case,  as  this 
was  the  first  case  Instltoted;  and«  shice  U 


was  not  pleaded  to  his  counterclaim  in  the 
Margousis  action  and  It  is  shown  by  the  Judg- 
ment that  such  counterlalm  was  not  adjudi- 
cated in  the  Margousis  Case,  we  think  the 
doctrine  that  all  things  adjudicated  in  a  pri- 
or action  and  all  things  that  might  have  been 
adjudicated  under  the  pleadings  are  res  adju- 
dlcata  in  a  subsequent  action  does  not  apply 
here.  Appellants'  contention,  therefore,  can- 
not be  sustained. 

[2]  It  Is  also  urged  by  appellants  that  the 
Jury  should  not  have  been  allowed  to  consid- 
er the  future  profits  of  the  Grecian  Tobacco 
Company  as  an  element  of  damage,  because 
the  evidence  tending  to  establish  such  profits 
was  too  speculative  and  uncertain.  It  Is  no 
longer  a  disputed  question  that  there  is  noth* 
ing  in  the  nature  of  future  profits  per  se 
which  would  prevent  their  allowance,  but  the 
universal  rule  Is  that  they  cannot  be  allowed 
when  they  are  speculative,  remote,  and  conse- 
quential, as  they  lack  the  element  of  certain- 
ty necessary  to  authorize  a  recovery  therefor.' 
On  the  other  hand,  when  they  can  be  proven 
with  reasonable  certainty,  a  recovery  may  be 
had.  1  Sedgwick,  Damages  (9th  Ed.)  {  174; 
Silurian  Mineral  Springs  Co.  v.  Kuhn,  65 
Neb.  646,  91  N.  W.  508;  Belter  v.  Morton, 
96  Pa.  229.  It  Is  apparent  from  this  rule 
that  the  difficulty  lies,  not  In  discovering  the 
true  rule  of  law,  but  in  applying  the  different 
facts  In  each  case  to  such  rule,  for  each  case 
must  be  governed  by  Its  own  facts. 

[3]  Taking  respondent's  own  .testimony, 
the  only  evidence  concerning  future  profits 
was  that,  at  the  time  he  was  discharged, 
there  was  about  f7,SO0  worth  of  stock  on 
hand,  and  that  $1,000  worth  of  stock  would 
bring  a  profit  of  $700;  that  the  cigarettes 
cost  them  $4.26  to  $4.60  a  thousand,  and  they 
were  sold  at  $12,  $16,  and  $25  a  thousand. 
Even  under  the  rule  as  announced  above.  It 
is  doubtful  if  this  Is  sufficient  data  upon 
which  to  base  future  profits  with  such  a  de- 
gree of  certainty  as  to  make  them  allowable 
as  damages,  as  in  Silurian  Mineral  Spring 
Co.  T.  Kuhn,  supra,  the  court  lield  that  dam- 
ages In  the  nature  of  antl<dpated  profits  on 
conjectural,  expected,  or  h(q;>ed-for  sales  can- 
not be  recovered,  as  they  were  too  remote 
and  speculative.  Again,  In  Cuschner  v.  Pltts- 
burgh-HIckson  Co.,  01  Wadh.  371,  167  Pac. 
879,  this  court  said: 

"Hie  other  item  for  which  recovery  la  sought 
ifl  that  of  loss  of  profltB.  The  appellant  rlnlms 
that,  if  the  goods  bad  been  shipped  and  re- 
ceived within  the  time  contracted  for,  they 
would  have  beeo  sold  within  the  next  two  or 
tliree  succeeding  months,  and  that  bis  profits 
upon  such  sales  would  have  amounted  to  the 
sum  of  $650.  The  appellant  and  one  of  bis  salett- 
men  testified  that  if  the  goods  bad  been  received, 
they  could  have  been  sold,  and  that  the  nrpflts 
would  have  be«i  the  amount  specified.  There 
was  no  evidence  of  the  overhead  charges  of  the 
businces,  of  the  amount  of  mone^  invested  there- 
in, or  of  the  profits  which  had  been  made  at 
any  time  during  the  cmiduct  of  the  business. 
The  evidence  offered  in  proof  of  the  amount  of 
damages  was  nothing  more  than  the  opinicm  id 
the  mtneas.  It  amounted  practically  to  a  gmm. 
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There  was  no  cadence  of  facts  by  wUch  the 
Amount  of  profits-  was  establi^ed,  or  could  be 
Inferred.  Prospective  profits  may  become  the 
measure  of  damages  when  the?  can  be  properly 
proved." 

Though  the  record  here  did  disclose  the 
salaries,  rent,  and  money  invested,  since 
there  was  no  evidence  In  this  case  that  any 
profits  were  made  by  the  business  prior  to 
the  alleged  wrongful  ejectment  of  respondent 
as  manager,  the  rule  as  announced  in  the 
Cnschner  Case  is  controlling  if  the  Grecian 
Tobacco  C<Hnpany  is  to  be  considered  as  a 
going  concern.  Nor  can  respondent  escape 
this  rule  by  contending  that  this  is  a  new 
enterprise,  which  we  think  it  was  without 
doubt,  for  In  such  cases  a  much  harsher  rule 
applies  In  allowing  future  profits.  In  States 
r.  Durkin,  65  Kan.  101,  68  Paa  lODl.  the 
court  held  that,  before  one  may  recover  dam- 
ages occasioned  by  the  wrongful  acts  of  an- 
other for  loss  of  profits  to  a  general  business, 
.  It  must  be  made  to  appear  that  the  business 
had  been  in  successful  operation  for  such 
period  of  time  as  to  give  It  permanency  and 
recognitl<»i,  and  (luit  aucb  business  was  earn- 
ing a  profit  which  may  be  reasonably  ascer- 
tained and  aK>rozlmated.  This  case  was  cit- 
ed with  appnmd,  and  the  role  thus  announc- 
ed was  followed  in  Webster  t.  Beau,  ,77 
Wash.  444,  137  Pac.  1013,  51  L.  B.  A.  (N.  S.) 
81.  To  the  same  effect  are:  Fredonla  Gas 
Ca  T.  Bniley.  77  Kan.  296.  94  Pac.  258;  Ket- 
tering Mercantile  Co.  t.  Sheppard,  19  N,  M. 
380,  J42  Pac.  1128;  1  Sedgwldc.  Damages 
mb  EdJ  I  183. 

The  reason  fbr  this  rule  Is  obvloiu.  In  an 
old  established  business,  vhere  there  Is  a 
showing  that  profits  were  made  In  the  post.  It 
is  much  more  certain  that  profits  will  be 
made  In  the  future  than  in  a  new  business 
where  the  question  of  wbetbw  any  profits 
will  be  made  in  titie  future  Is  more  or  less 
ooojectare,  oi^lon,  and  qieculatlon.  While 
it  is  tme  the  Grecian  Tobacco  Oompany  was 
formally  established  and  not  entirely  new, 
It  was  yet  In  its  Infancy;  no  profits  were 
slu)wn  to  bave  ever  been  made  by  it;  It  lack- 
ed permanency  and  recognition,  and  in  com- 
parison wltti  an  established  business  was  an 
experiment  Its  existence  and  business  prov- 
ed to  be  merely  desultory.  The  testimony  of 
respondent  that  $700  profit  would  be  made  on 
91,000  worth  of  stock  was  merely  his  opinion 
of  what  would  happen  in  the  future,  subject 
to  all  the  contingendes  Incident  to  future 
profits  to  be  derived  by  expected  sales. 

[4]  It  does  not  follow,  however,  tbat  the 
case  should  have  been  withdrawn  from  the 
Jury.  Respondent  testified  that,  by  reason  of 
his  trip  from  Montreal  to  Seattle,  he  expend- 
ed the  sum  of  $136.75,  which  was  never  re- 
paid to  him.  While  this  was  denied  by  ap- 
IKllant,  if  as  a  matter  of  fact  It  was  not  so 
repaid,  It  is  a  proper  item  of  damage  to  be 
recovered  by  respondent,  as  the  failure  to 
prove  future  profits  will  not  prohibit  a  party 


from  recovering  actual  expmdltnres.  United 
States  r.  Behan,  110  U.  S.  838,  4  Sup.  Ot.  81. 
28  L.  Ed.  168. 

[1]  The  evidence  was  conflicting  as  to 
whether  the  contract  was  breached,  and  was 
therefore  properly  submitted  to  the  jury,  and 
no  error  occurred  In  the  manner  of  Its  sub- 
mission. It  necessarily  follows  from  tba 
Jury's  verdict  that  it  found  that  tha  cDutmct 
was  broken,  and  Its  decision  under  snch  cir- 
cumstances is  binding  on  this  court  Though 
the  Item  for  railroad  fSre  Is  allowable,  there 
Is  no  way  of  determining  from  the  record 
whether  the  Jury  found  that  this  money  had 
been  r^id  to  respondent  or  not  and  thus 
whether  tt  was  Indnded  In  their  verdict,  of 
$1,000. 

The  Judgment  is  therefore  reversed  and 
the  cause  remanded  for  a  new  trial  solely  for 
the  purpose  of  ascertaining  whether  this  rail- 
road fare  was  ever  refunded  or  is  due  re- 
spondent 

HORBIS,  MOUNT,  PABKISS,  and  FUIf 
LERTON,  JJ.,  concur. 


8TATB  ex  nL  HOBGB  et  sL  t.  OORDON, 

;ruttlce  of  the  Peace.   (No.  135Qi.) 

(Sepreme  Ooort  of  WaAlngton.    Mardi  16, 

1S17.) 

1.  iRmnCIOATXNO  LZQUOBS  «3»247— Skabchsb 

— Ilzjcoal  Sauh-Sux  bt  Dbuogists. 
That  persons  accuBed  of  lU^^  sales  of  in- 
toxicating Hgtun  are  drugrists  does  not  exempt 
them  from  operation  of  Rem.  Code  1915,  | 
6262—11,  providing  for  Issuance  of  search  war- 
rant on  affidavit  of  probable  canse  to  bdiera 
that  illegal  sales  are  being  madsi 

[Bd.  Note.— For  other  cases,  sea  Intoxkatliig 
liquors,  Cent  Dig.  H  534-636.] 

2L  iNTOXlOATnia  LIOPOSS  ^»24S  —  Irrxa^w. 
SaXJB  —  SHABQa  WABBAZm  —  "PbOBABUB 

Oausb." 

Under  Hem.  Code  1915,  |  6262—11,  provid- 
ing for  iaeuance  of  search  warrant  on  affidavit 
of  probable  c&ius  to  believe  that  intoxicating 
Uqnoxs  are  being  sold  unlawfully,  "probaUe 
cause"  need  only  be  sufficient  to  create  the-  be- 
lief in  the  mind  of  the  Judge  that  liqnor  is  be- 
in^  flold  contrary  to  law,  and  there  is  no  re* 
quirement  that  tne  cause  be  stated  in  tiie  oom- 
plaint;  the  ascertainment  of  probable  canse 
behig  a  judicial  function. 

[Ed.  Note.— For  other  cases,  see  Intoxicatlnr 
Liquors,  Cent  Dig.  Sf  534-«B& 

VoT  odier  definitlona,  see  Words  and  Fliruei^ 
First  and  Second  Series,  Probable  CaoseJ 

3.  IlTTOXIOATINa  LaqVOBB  4a»24S  ILUDOAL 

Baza— Skabob  WABKuny-IasuAircB  ok  Bb- 

XJEF. 

Under  Rem.  Oode  1915,  |  626^11,  an  affi- 
davit tliat  complainant  hu  probable  caose  to 
believe  and  does  believe  that  liquors  are  being 
illegally  sold  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Intoxicatiog 
Liquors,  Cent  Dig.  ff  684-flS6.] 

4.  IRTOXICATINO  LlQUOBS  i&=>249  —  IlIXGAI, 

Salb— Seaboh  WABBAirrs— JuBranxonoR  of 

JnancB  ov  teb  Peace. 
Where  complaint  is  made  before  jnstice  ot 
the  peace  under  Rem.  Code  1915,  |  62^-11. 
and  section  62ft2 — 12,  providing  tnat  upon  the 


>ror  other  omw  na  nme  toplo  and  KBT-millBBR  is  all  Kw-Numbared  DlgwU  sad  ladeiei 
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ntorn  of  tlie  variant  m  provided  In  tiM  next 
preeedlns  welion  the  jndge  w  Joetioe  of  die 
peace  shall  fix  a  time  not  len  uian  10  aayu, 
and  DOt  more  than  30  days,  thereafter  for  the 
bearing  of  aaid  retam,  when  he  shaU  proceed 
to  hear  and  determine  whether  or  not  the  ar> 
tidofl  80  seised,  or  any  part  thereof,  were  need 
or  in  any  manner  kept  or  poesewed  by  any 
son  with  the  intention  of  Tiolatteg  any  of  the 
proviBi(»B  of  the  act,  the  justice  te  not  deprived 
of  jarisdiction  by  the  confiscation  of  liqnora 
whose  Taloe  is  in  excess  ct  $100. 

[Ed.  Note.— For  other  cases,  see  Intoiicatin^gr 
Liquors,  Cent  Dig.  S  &S7.1 

Department  1.  i^ipeal  from  Superior 
,   Court,  King  County;  R.  B.  Albertson,  Judge. 

Petition  for  writ  of  proUbitlon  by  the 
State,  on  the  relation  of  J.  6.  Hodge  and 
others,  against  John  B.  Gordon,  as  Justice  of 
the  Peace.  From  a  decree  denytng  Uie  wtlt, 
the  relators  appeal.  Affirmed. 

T.  D.  Rockwell  and  Balllnger  &  Hutson, 
all  of  Seattle,  for  appellants.  Alfred  H. 
Lundln,  Frank  P.  Helsell,  and  Joseph  A. 
Barto,  all  of  Seattle,  for  respondent. 

MOBBIS,  J.  On  April  12,  1916,  a  com- 
plaint was  sworn  to  before  a  Justice  of 
the  peace  at  Seattle  the  material  part  of 
which  la  as  follows: 

"State  of  Washington,  County  of  King— is: 

"Comes  now  Alfred  H.  Londin,  wh(k  being 
first  duly  sworn  on  oath,  comi^ains,  deposes, 
and  saya:  l%at  he  has  profadtde  eauae  to  believe, 
and -in  fact  doea  btBliev&_tbat,  in  violation  of  the 
laws  of  the  state  of  Washington,  to  wit.  Ses- 
sion Laws  of  1915,  c.  2,  intoxicating  liquor  is 
b^ng  mannfactored,  sold,  bartered,  exchanged, 
glvm  away,  furnished,  otherwise  disposed  of, 
and  keqpt,  m,  about,  and  upon  certain  i»«misee 
within  King  county,  Wash.,  designated  and  de- 
scribed as  follows,  to  wit:  "aie  buSding,  includ- 
ing  the  basonent,  occupied  by  tlie  James  Street 
Drug  StwsL  115  JamflB  Street,  in  the  dty  of 
Seattle.'' 

Upon  the  filing  of  this  complaint  the  jus- 
tice iasued  a  search  warrant  aiul  delivered 
tbe  same  to  the  aheiifF.  Under  this  search 
warrant  tbe  sheriff  seized  certain  Intoxlcat: 
Ing  liquors  and  their  containers.  On  the  re- 
turn day  appellants  aK>eared  and  challenged 
tbe  Jurisdiction  of  the  Justice  of  the  i>eaoe  to 
bear  and  determine  tbe  matter.  This  chal- 
lenge was  overruled,  and  they  thereupon  filed 
a  petition  In  the  sui>erlor  court  praying  for  a 
writ  of  prohibition  eommandlng  the  Justice 
to  desist  and  refrain  from  further  proceed- 
ings in  the  cause.  Tbe  writ,  coming  on  to  be 
beard  In  the  lower  court  upon  final  hearing, 
was  denied*  and  the  relators  below  have  ap- 
pealed. 

Tbe  proceedings  before  the  Justice  were  in- 
stituted under  section  11  of  chapter  2,  Laws 
of  1916,  p^  7,  known  as  Initiative  measure  No. 
8-   This  section  provides  in  part  as  follows: 

"If,  upon  the  sworn  complaint  of  any  person, 
it  riLSll  be  made  to  appear  to  any  Jadge  of  the 
•operior  court  or  Justice  of  the  peace  that  there 
Is  probable  oauae  to  brieve  that  intoxicating 
liquor  is  being  manufactured,  scdd,  bartered, 
ezehannd,  given  away,  famished  or  otherwise 
disiKNea  of  or  kept  in  violatiwi  of  the  provisions 
of  thla  act,  such  Justice  of  the  peace  or  judge 
shall,  with  or  witoovt  the  anuoval  ot  the  proa» 


eating  attorney,  issue  a  warrant  directed  to  any 
peace  officer  In  &a  county,  comroandlug  him 
to  search  the  premisee  designated  md  described 
in  audi  complaint  and  warrant,  and  to  seize 
all  intoxicating  li9uor  thwe  foond,  tog^her  with 
the  vessels  in  which  it  is  contained,  and  all  im- 
plements, furniture  and  fixtures  used  or  kept 
for  the  illegal  manafactnre,  sale,  barter,  ex- 
change, giving  away,  furnishing  or  otherwise 
dispcaing  of  sucb  liquor,  and  to  safely  keep  tbe 
same^  and  to  make  a  return  of  said  warrant 
withm  three  days,  showing  all  acts  and  things 
done  thereunder,  with  a  particular  statement  <d 
all  articles  seized  and  the  name  of  the  person 
or  persons  \n,  whose  possession  the  same  were 
foand,  if  any,  and  if  no  person  be  found  in  the 
possession  of  said  artidea,  the  return  ^lall  so 
state."   Bern.  Oode,  f^B^H. 

The  following  sectioa  la  also  material  to 
our  Inquiry,  and  provides  in  part  as  follows: 

"Upon  ttie  return  of  the  warrant  as  provided 
in  the  next  preceding  secdon,  the  judge  or  Jua- 
tice  of  the  peace  shall  fix  a  time  not  less  than 
ten  days,  and  not  more  than  thirty  days  there- 
after, for  the  hearing  of  said  return  when  be 
shall  proceed  to  hear  and  determine  whether  or 
not  the  artidee  so  seised,  or  any  part  tbereot 
were  used  or  in  any  manner  kept  or  possessed 
by  any  person  with  the  intention  of  violating 
any  of  tbe  provisions  of  this  act"  Rem.  Code, 
S  6262—12. 

.Upon  the  hearing  below  It  appeared  that 
the  appellants  were  at  the  time  of  the  seiz- 
ure under  tbe  warrant  doing  business  as 
druggists,  and  that  the  value  of  the  liquor 
and  other  property  taken  under  tbe  warrant 
wa«  $3,500. 

[1]  Appellants*  first  contention  briefly  stat-  • 
ed  is  that,  when  it  appeared  they  were  do- 
ing business  as  druggists,  tbey  were  entitled 
to  a  discharge  of  tbe  search  warrant,  as  there 
la  no  llmitatioD  in.  tbe  law  as  to  the  amount 
of  liquor  a  druggist  may  keep  In  stock,  and 
that,  if  any  infraction  of  the  law  la  charged 
against  druggists,  the  procedure  and  penalty 
are  otherwise  than  seizure  and  confiscation. 
Tbe  fact  that  appellauts  are  druggists  does 
not  exempt  them  from  the  operation  of  sec- 
titxi  6262—11.  That  section  applies  to  drug- 
gists or  any  other  person  when  probable 
cause  is  shown  that  liquor  Is  being  manufac- 
tured, sold,  given  away,  or  otherwise  dis- 
posed of  In  violation  of  law.  Counsel's  argu- 
ment might  appeal  to  us  If  we  could  assume 
that  a  druggist  would  not  or  could  not  vio- 
late the  law.  Such  assumption  Is  hardly  war- 
ranted. Because  druggists  may  lawfully 
keep  and  lawfully  sell,  It  does  not  follow  that 
they  may  not  unlawfully  keep  or  unlawfolly 
sell  or  otherwise  subject  their  stocks  of  liq- 
uors to  seizure  under  section  6262 — ^11  when 
It  Is  made  to  appear  to  any  Judge  of  the  su- 
perior court  or  Justice  of  tbe  peace  that  there 
is  probable  cause  to  believe  that  liquor  la 
being  manufactured,  sold,  furnished,  or  oth- 
erwise disposed  of  in  violation  of  law. 

[2]  It  Is  next  contended  that  tbe  "probable 
cause"  necessary  to  be  shown  before  any 
warrant  may  issue  under  section  6262 — 11 
must  be  stated  In  the  complaint  upon  whl^ 
the  warrant  is  issued.  There  Is  no  such  re- 
quirement. The  wdy  requirement  la  ttiat 
protiable  caoae  must  be  ahown  aiiflSdait  to 
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create  tibe  belief  In  the  mlnfi  ct  tb»  Judge  or 
JUBtioe  tbat  liquor  ia  being  sold  or  otherwise 
disposed  of  cfmtrai7  to  law.  Tbo  ascutaln- 
ment  of  probable  cause  Is  under  tills  statute 
a  Judicial  function  Involving  judicial  discre- 
tion. Toole  T.  State,  170  Ala.  41,  S4  South. 
195 ;  State  t.  Hobl»,  89  Me.  212.  That  there 
Is  'probable  cause"  must  be  determined  be- 
fore the  Issuance  of  a  warrant,  but,  being 
determined  to  the  satlstectlon  of  the  Judge 
or  Justice,  It  Is  sufficient  wlttatmt  Us  state- 
ment or  ft>rmal  charge  In  the  complaint  De 
Orafl  T.  State,  2  Okl.  Cr.  619,  103  Fac.  S38,- 
Knlseley  t.  Ham.  89  OkL  628,  136  Pac.  427, 
49  L.  B.  A.  (N.  S.)  770. 

C8]  It  is  next  urged  that  a  seardi  warrant 
cannot  be  based  upon  a  complaint  made  vpan 
b^efi  Both  the  search  warrant  and  the 
complaint  stated  all  that  was  reqidred  to  be 
stated.  Nether  one  Is  confliwd  to  the  exlatr 
ence  of  a  mere  belief  In  the  mind  of  the  com- 
plainant, but  follows  the  language  of  the  act 
la  stating  that  the  belief  of  the  complainant 
Is  founded  upon  probable  cause  for  the  exist- 
ence of  such  bellet  Whether  or  not  this 
probable  cause  is  sufficient  to  Initiate  legal 
process  Is  to  be  determined  by  the  Judicial 
officer,  and  when  the  Judicial  officer  Is  so 
satisfied,  process  may  properly  issue  without 
a  statement  In  the  warrant  or  complaint  of 
facts  upon  which  such  belief  Is  founded. 
Rose  V.  State,  171  Ind.  662,  87  N.  B.  103,  17 
Ann.  Cos.  228;  Lowrey  t.  Gridley,  80  Oonn. 
450;  Gray  v.  Clmball,  42  Me.  299;  State  r. 
Nowlan,  64  Me.  631 ;  SaUey  t.  State,  9  Ala. 
App.  82,  64  South.  185. 

[4]  The  last  contention  Is  that  the  Justice 
lost  all  Jurisdiction  when  It  appeared  that  the 
Talue  of  the  property  seized  was  In  excess  of 
$100,  which  sum  Is  fixed  by  the  law  of  this 
state  as  the  limit  of  the  dvil  Jurisdiction  of 
Justices  of  the  peace.  The  Jurisdiction  of  the 
Justice  In  proceedli^  under  this  Initiative 
act  Is  not  conferred  by  general  law,  but  by 
the  people  themselves,  investing  concurrent 
Jurisdiction  In  Judges  of  the  superior  court 
and  Justices  of  the  peace  In  the  Issuance  of 
search  warrants  Irrespective  of  the  value  of 
the  UQUors  seized  under  the  warrant.  As 
so  vested  there  Is  no  confilct  with  any  con- 
stitutional provision  involving  Jurisdiction  of 
BOiperlor  courts.  Under  the  provisions  of 
section  6262—12  of  the  act  a  hearing  is  to 
be  bad  as  to  whether  or  not  the  liquor  seized 
OT  any  part  thereof  was  used  or  In  any  man- 
ner kept  or  possessed  with  intent  to  violate 
any  provision  of  the  law.  In  so  determining 
the  value  or  amount  of  the  liquors  seized  Is 
not  material  other  than  as  an  evidentiary 
fact  to  be  given  such  weight  as  It  merits.  It 
is  the  manufacture,  sale,  or  diaposltlDn  of  the 
liquor  contrary  to  the  provisions  of  the  act 
whl^  offttids  against  the  law,  and  such  of- 
fense may  come  from  the  unlawful  use  or  dls- 
posltioD  (tf  liquors  ot  the  value  of  $100  or 
more  as  w^  as  f  mn  such  sale  or  disposition 


of  liquors  of  lees  valve.  As  it  salA  In  Ste- 
ward T.  State,  180  Ind.  S97. 40T.  108  N.  B.  S16, 

320: 

"The  remedy  sooght  is  to  secore  the  enfwce- 
ment  of  a  police  regulati<Hi  of  the  state  and 
concerns  the  public  at  lar^e,  as  distinsuished 
from  the  ordinary  civil  action  to  determine  tiie 
ri^ts  of  private  persons.  ♦  •  •  They  are 
statutory  proceedings,  assimilated  to  criminal 
proceedings,  by  force  of  the  inherent  subject- 
matter,  an  oDlawfol  use  of  property.  It  is  to 
be  noted  that  the  proceeding  may  be  had  before 
a  justice  of  the  peace,  irrespective  of  the  valne 
of  the  property  seized,  while,  if  it  is  a  pnrc^ 
civil  action  in  all  reniects,  the  jurisaictioa 
would  be  limited  to  vainationB  of  ^00." 

In  State  t.  Arlen,  71  Iowa.  216,  32  M.  W. 
267,  a  similar  proceeding  under  the  Iowa  law 
was  brought  before  a  Jostloe  of  the  peace. 
The  same  plea  to  the  Jurisdiction  of  the  oonit 
was  there  made  as  counsel  here  makes  that 
the  value  of  the  liquor  seized  exceeded  the 
civil  Jurisdiction  of  the  court.  The  plea  was 
overruled  for  the  reason  that  tSiere  was  no 
provUlon  of  the  statute  limiting  the  Jurisdic- 
tion of  the  Justice  to  cases  where  the  liquor 
seized  was  of  a  spedfled  value  Ndther  Is 
such  provision  found  In  our  law.  The  auOior- 
Ity  of  the  Justice  exists  In  all  cases  irrespec- 
tive ot  the  value  of  the  liquor.  The  law  hav- 
ing placed  no  limit  upon  the  exercise  of  amch 
authority,  the  courts  should  not  lAe  rl|^ 
to  appeal  f  n»n  the  Justice  court  to  the  siwe- 
rior  court  Is  argued  In  Uie  brlef^  but  such 
questton  Is  not  properly  InvolTed  here,  and 
we  express  no  opixiUm. 

The  Judgment  la  affirmed. 

BLLIS,  O.  J.,  and  MAIN  and  WBBSTBB, 
33.,  concur. 


HBXTDR  et  al  V.  CROWN  WOOLEN  OO. 
et  aL  (No.  139120 

(SuprMne  Court  of  Washington.   Uardi  & 
1917.) 

1.  Saus  «=>S7(3)  —  Saue  on  Individttai.'8 

CBKDIT^tJBTICIENCT  OF  BvinxWCE. 

In  an  action  for  the  price  of  gooda  sold  and 
delivered,  evidence  JieM  to  show  that  tfaintiffs 
e(Ad  the  goods  involved,  as  between  them  and  a 
defendant,  to  him  individnaUy,  and  upon  his 
eole  credit,  though  tliey  were  used  by  him  in 
the  business  of  a  company,  another  defoidant. 

[Dd.  Note.— EVtr  other  cases,  see  Sales,  Ovat. 
Dig.  H  245-247.] 

2.  Action  «=960(S)i  —  MisJOiiroBB  of  Caubbs 
OF  Action  and  Pabubs. 

The  fact  that  other  defendants  were  brought 
in  and  sought  to  be  held  on  a  theory  that  would 
make  Chem  jointly  liable,  although  the  trial  court 
bdd  to  the  contrary  on  the  facta,  did  not 
stitute  a  misjt^der  ot  causes  ot  action  or  the 
Joinder  of  improper  defendants,  dnce  a  ocnn- 
plaint  ia  to  be  jadsed  by  the  fads  pleaded,  and 
not  by  the  result  <»taiDed. 

[Ed.  Note-— For  other  cases,  see  Action,  Cent. 
Dig.  H  525.  62S.  529.  532,  633.] 

Department  2.  Appeal  from  Sspolor 
Court,  King  County ;  John  S.  Jurey.  JudsWi. 

Action  by  S.  M.  Huter  and  others,  eopart- 
neni  d<^g  business  under  the  firm  name  and 


>For  other  cam  we  eama  tt^le  and  KBT-NUICBBR  la  all  KsyNombared  Digsrti  and  Xadcxsi 


Digitized  by 


Google 


Wash.) 


NOKTHERN  GRAIN  A  WAREHOUSE  00.  T.  HOLST 


775 


Style  of  8.  M.  Hexter  &  Co.,  against  the 
Orown  Woolen  Company  and  another.  From 
a  jodgment  fix  plaintiffs*  they  and  defendant 
ctmipany  appeaL  Afflnned. 

Tan  Dyke  &  Thomas  and  D.  B.  Honiw,  all 
of  Seattle,  for  appellants.  Hicsliu  &  Hughes, 
of  Seattle,  for  rew<ndei^ 

HOLCOMB,  J.  This  appeal  presmts  no 
qnestlons  but  those  of  fact.  The  lower  ooort 
resolTed  the  facts,  among  others,  Into  find- 
ings to  the  eifect  that  appellants  had  fnmlsh- 
ed  goods  to  respondent  W.  J.  Kramer  to  the 
amoont  of  $1,009.48.  between  July  81*  1914, 
and  Norember  10.  1914.  IndnslTe,  which 
goods  were  sold  and  furnished  on  Kramer's 
sole  crodit  and  responsibility,  and  not  on  the 
credit  of  the  Orown  Woolen  Company ;  that 
other  goods  sold  and  dellTered  prior  to  July 
31.  1914,  amounting  to  98SS.68.  up  to  and  in- 
cluding the  12th  day  ot  Jane,  1914,  were  sold 
and  delivered  to  the  Crown  Woolen  Com- 
pany and  upon  Its  sole  credit. 

Appellants  seek  to  reverse  the  judgment  of 
the  lower  court  as  to  the  recovery  against 
W.  J.  Kramer  alone  In  the  sum  of  $1,909.48 
upon  the  ground  that  the  goods  which  that 
amount  represents  were  sold  to  the  credit  of 
Crown  -Wofden  Oominny,  and  also  that  of 
Kramer. 

There  is  no  necessity  for  setting  forth  the 
evidence  in  detalL  It,  including  the  exhibits 
in  the  record.  Is  voluminous,  and  has  been 
examined  with  care.  We  are  convinced  that 
the  findings  of  the  trial  court  apon  all  ques- 
tions involved  were  correct. 

Kramer  had  for  some  time  been  the  man- 
ager of  the  Crown  Woolen  Company,  during 
which  time  appellants  had  sold  the  company 
merchandise.  Beginning  particularly  with  a 
letter  of  July  11, 1914.  written  by  Kramer  to 
one  of  the  appellants,  setting  forth  spedfic- 
aUy  his  Intentions  and  arrangement  to  take 
over  the  business  of  the  Crown  Woolen  Com- 
pany and  asking  a  credit  personal  to  blm  to 
the  extent  of  $3,000  In  merchandise  to  be 
added  to  the  stock  of  the  concern  in  accord- 
ance with  his  agreement  to  that  effect  with 
the  owner,  with  various  other  letters  follow- 
ing from  Kramer  to  appellants  or  to  one  of 
them,  with  their  replies  thereto,  it  Is  dear 
that  appeUanta  extended  to  Kramer  the 
credit  desired  by  him  for  the  purpose  of  en- 
abling him  to  carry  through  his  arrange- 
ments to  take  over  the  business  of  the  Crown 
Woolen  Company ;  that  they  billed  goods  to 
him,  and  at  various  times  he  acknowledged 
his  indebtedness  and  personal  obligation  to 
them,  and  at  various  times  they  called  his  at- 
tention to  the  amount  of  his  Indebtedness  to 
them,  concluding  with  the  letter  of  January 
ft,  1016,  in  whlc^  appellants  stated  to  Kra- 
mer: 

"As  you  are  wdl  aware,  yoor  account  to  today 
im  $2,600.00,  whldi  is  a  little  over  the  amount 
tft  credit  wbich  we  agreed  to  extend  you. 


*  *  '  *  Some  time  ago  you  mmtlMied  yoa 
would  give  na  some  security  which  you  had,  for 
year  account,  and  would  ask  you  to  kfaidly 
bring  same  with  you,  whicb  Is  as  per  arrange- 
menn  agreed  upon." 

[1]  All  of  which  Ounra  almost  condnalTely 
that  the  appeHftnts  sold  the  goods  Involved  in 
the  craitroversy,  as  between  than  and  Kra- 
mer, to  Kramer  individually  and  npra  his 
sole  credit,  although  it  to  true  that  the  goods 
were  need  by  Kramer  in  the  business  of  the 
Orown  Wootei  Company.  Kramer  may  have 
made  an  Improvident  bargain  with  the  own- 
er 4^  the  C^wn  Woolen  Company,  and  ap- 
pellants may  have  made  an  improvident  bar^ 
gain  with  Kramer,  bat  both  were  fully  pos- 
sessed ot  all  the  facts  and  drcomstanoes. 

[2]  The  defendant  Crown  Woolen  Com- 
pany also  appealed  on  the  ground  that  there 
had  been  a  misjoinder  of  causes  of  action, 
and  the  cause  should  be  dismissed.  Tha  com- 
plaint is  to  be  Judged  by  the  facts  pleaded, 
and  not  by  the  result  cMvtned.  The  fftct 
that  other  defendants  were  brought  in  and 
sought  to  be  held,  on  a  theory  that  would 
make  than  Jointly  liable  although  the  trial 
court  held  to  the  contrary  on  the  facts,  does 
not  coastltute  a  misjoinder  of  causes  of  ac- 
tion or  the  Joinder  of  improper  defendants. 
The  facts  as  fonnd  by  the  court  are  fully 
sustained  by  the  evidence.  Hie  questllms 
sought  to  be  raised  on  reepcmdents*  imeal 
are  without  merit  and  are  denied. 

Eluding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

BI/LIS.  C.  J.,  and  M0T7KT,  F0LLE»TON. 
and  PABKEB,  JJ.,  Gfmcor. 


NOBTHERN  GBAIN  ft  WABSHOUSB  Oa 
V.  HOLST  et  aL   (No.  1876&) 

[Supreme  Court  of  Washington.    March  16. 
1917.) 

L  Limitation  ov  Actions  «=3S9(1)— Paatic- 
UUA  AcnoHft— Bbeaoh  or  Dutt  bt  Pttb- 
uo  OmoBBS. 
Bern.  Code  1916,  S  168,  subd.  2,  provides 
that  an  action  for  taking,  detaininfr  or  in- 
juring personalty,  or  for  spedflc  recovery  there- 
of, or  for  any  other  injury  to  the  person  or 
rigbta  of  another  not  hevdnafter  enumerated, 
sliall  be  barrad  after  three  years.  Subdivisioa 
8  provides  that  an  action  on  a  contract  or  lia- 
bility, express  or  implied,  which  is  not  in  writ- 
ing and  does  not  arise  out  of  any  written  in- 
strument, shall  barred  after  three  years. 
Std}division  6  provides  that  an  action  against 
a  sheriff  on  liability  arising  from  an  official 
act  shall  l>e  barred  after  three  years.  Section 
161  provides  that  an  action  eminst  a  sheriff 
tor  escape  of  a  prisoner  shall  be  barred  aftar 
one  year.  Section  166  provides  that  an  action 
for  relief  not  before  provided  for  shall  be  com- 
menced within  two  years.  Held,  that  subdi- 
visi<m  2  applies  (mly  to  certain  direct  inrasions 
of  pfliMHtal  or  property  rights,  but  does  not  in- 
clude a  cause  against  offico^  for  failing  to  r&> 
quire  a  bond  from  a  warehouseman  by  whose 
default  the  plaintiffs  were  damaged,  and  sudi  ac- 
tion is  therefore  barrad  after  two  years. 
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2.  lilHITATIOn-OF  AcnONS  ^28(1)— PABTKU- 

LAB  Actio n&~Bbbach  of  Duty  by  Public 
Opficebs.  ( 
Such  action  was  not  within  "Rem.  Oode  IQIS, 

I  159,  subd.  3,  as  to  contracta  not  In  vriting. 
[Ed.  Note.— For  otber  caaes.  see  Iiimltatioii 

ot  Actions.  Cent  Dig.  SS  134,  142.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  the  Northern  Grain  &  Ware- 
bouse.  Company  against  C.  J.  Hoist  and  oth- 
ers. Judgment  dismissing  the  complaint,  and 
plaintiff  appeals.  Affirmed. 

Coy  Burnett,  of  Portland,  Or.,  for  appel- 
lant. Stephen  V.  Carey,  of  Spokane,  Ballin- 
ger,  Battle,  Hulbert  &  Shorts,  ct  Seattle,  and 
J.  A,  Sorley,  of  Tacoma,  for  respraidents. 

MORRIS,  J.  It  Is  sought  In  this  action  to 
recover  damages  claimed  to  have  been  sus- 
tained by  the  appellant  because  of  the  fail- 
ure of  certain  of  the  respondents  to  per- 
form certain  (^clal  duties.  The  respondent 
Hoist  Is  a  former  chief  Inspector  of  the  state 
grain  department  Respondents  Wilson,  Lee, 
and  Jones  are  former  members  -of  the  Pvblic 
Service  Ocnnmlsslcm.  Respondents  surety 
companies  were  suretieB  upon  the  official 
bonds  of  these  officials.  The  case  below  was 
heard  upon  a  demurrer  to  the  amended  com-' 
plaint,  which  the  lower  court  sustained.  A[)- 
pellant  Meeting  to  stand  upon  Its  complaint, 
the  action  was  diBmlsaed,  and  ameal  was 
taken. 

The  amended  complaint,  briefly  stated,  al- 
leged that  in  August.  1012,  licenses  were  is- 
sued to  one  A.  Nk^ols  under  the  so-called 
grain  inspection  act  to  operate  grain  ware- 
houses at  Adrian,  Wilson  Creek,  and  Wheeler 
for  a  period  of  one  year  from  July  1,  1912 ; 
that  said  licenses  were  Issued  carelessly, 
knowingly,  and  negligently  by  the  principal 
respondoits  without  obtaining  a  bond  from 
Nichols,  and  thereafter  the  said  respondents 
permitted  Nichols  to  openly  conduct  said 
warehouses  as  public  warehouses  without 
exacting  from  him  a  bond;  that  under  his 
licenses  Nichols  received  certain  grain  for 
storage  and  issued  negotiable  warehouse  re- 
ceipts therefor  which  In  the  course  of  busi- 
ness passed  into  the  hands  of  appellant; 
that  on  April  10,  1913,  appellant  made  de- 
mand upon  Nichols  for  the  grain  which  was 
represented  by  the  receipts  which  It  held, 
which  demand  Nichols  was  unable  to  com- 
ply with,  having  disposed  of  the  grain.  It 
is  then  alleged  that  under  the  rules  of  the 
Public  Service  Commission  it  was  the  duty  of 
the  principal  respondents  to  have  required 
the  bond  from  Nichols  and  to  have  prevent- 
ed him  from  continuing  In  business  under  his 
licenses  without  the  glvlhg  of  a  bond.  Nich- 
ols is  alleged  to  be  insolvent,  and  damage 
is  alleged  to- have  been  sustained  by  appel- 
lant in  the  amount  of  the  value  of  the  grain 
wrongfully  converted.  To  this  amended  com- 
plaint a  demurrer  was  imposed  by  all  of  the 


def»idants  upon  pb»  gronnda:  Ftrst,  that  sol- 
fldent  facts  were  not  stated  to  consOtute  a 
cause  of  action;  and,  second,  that  the  ac- 
tion was  barred  by  the  statute  of  Umitatlms. 
Other  grounds  of  demurrer  were  pleaded,  but 
these  two  were  the  only  ones  urged  in  the 
court  below  and  are  the  only  ones  urged  here. 

The  case  has  beea  ably  presented  to  us 
both  in  the  briefs  and  on  oral  argument  up- 
on both  questions  submitted  by  the  demurrer. 
But  inasmuch  as  we  all  agree  that  the  cause 
of  action  as  pleaded  1b  barred  by  the  stat- 
ute of  limitations,  we  will  discuss  that  ques- 
tion alone.  The  cause  of  action  pleaded 
arose  on  April  10, 1913,  when  ai^Ilant  made 
its  demand  upon  Nlchola  for  the  grain  i^re- 
sented  by  Its  receipts.  Upon  the  refusal  of 
that  demand,  appellant  could  have  brou^t 
its  action,  and,  the  canae  of  action  then  be- 
ing complete,  the  statute  of  Ilmitatlona  be- 
gan to  run  'tram  that  date.  Suit  was  com- 
menced after  the  ezpizatlon  of  two  years 
but  within  three  years  from  April  10,  litis, 
80  that  the  questloB  now  Is:.  Does  the  two- 
^ear  stamte  or  the  three-year  atatate  govern. 

[1]  The  three-year  statate  In  so  far  as  it 
is  here  applicable  Is  Rem.  Code*  f  168,  SDbd. 
■2,  reading: 

"Within  three  years,  *  *  •  (2)  an  action 
for  tabinff,  detaining,  or  injuring  personal  pn>p- 
erty,  including  an  action  for  toe  specific  re- 
covery thereof,  or  for  any  other  injury  to  the 
person  or  rl^ts  of  .  auotlier  not  hereinafter 
enumerated;" 

And  subdivision  3,: 

"(3)  An  action  upon  a  contract  or  liability, 
express  or  implied,  which  la  not  in  writing,  and 
does  not  arise  out  of  any  written  instrument" 

The  two-year  statute  is  Bern.  Code,  f  165, 

as  follows : 

"An  action  for  relief  not  hereinbefore  provid- 
ed for  shall  be  commenced  within  two  years 
after  the  cause  of  action  aball  have  acfnrued." 

If  full  effect  be  given  to  appellant's  argu- 
ment, section  165  has  no  force  or  application 
in  the  law  of  this  state  and  Is  a  useless  and 
nugatory  enactment,  for  it  Is  contended  that 
the  language  of  subdivision  2  of  section  150 
embraces  all  causes  of  action  in  which  it  is 
sought  to  recover  for  any  Injury  "to  the  per- 
son or  rights"  of  the  plaintiff.   No  cause  of 
action  arises  In  law  until  the  plalntifTs  i>er- 
son  or  property  rights  have  been  Invaded.  It 
is  manifest  that  this  subdivision,  if  given  ap- 
pellant's construction,  would  apply  to  all  caus- 
es of  action  irrespective  of  their  nature,  and 
would  embrace  those  causes  of  action  pro- 
vided for  In  other  subdivisions  of  section  359 
as  well  as  those  provided  for  in  section  165 
and  other  limitation  statutes.   That  this  was 
□ot  the  intention  is  mnnifest.    Each  subdi- 
vision of  section  159  was  Intended  to  apply 
to  particular  forms  of  action  whldi  It  was 
therein  sou^t  to  enumerate,  and  section  165 
was  Intended  as  a  blanket  provision  to  cover 
all  other  causes  of  action  not  spectflcally 
enumerated  in  prior  sections.  This  being  so. 
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we  most  read  sabdlvlalon  2  as  applying  only 
to  certain  direct  Invasions  of  personal  or 
property  rights  .  not  otlierwlBe  "hereinafter 
enomerated,"  and  aa  not  Inclnding  those  nn- 
meroas  causes  of  action  recognized  by  the 
law,  among  which  must  be  included  the  one 
here  pleadciS  If  existing  at  all  where  the  law 
imposes  a  liability  because  of  indirection  or 
default  The  cause  of  action  here  pleaded  ia 
indirectly  based  upon  the  failure  of  public 
officials  to  perform  duties  Imposed  by  law. 
It  is  not  based  upon  any  direct  act  of  these 
officials  injuring  appellant's  personal  proper- 
ty or  property  rights.  Nor,  as  we  shall  here- 
after see,  is  it  directly  based  upon  the  fail- 
ure to  perform  a  legal  duty.  In  Quaker  City 
Nat  Bank  t.  Tacoma,  27  Wash.  259,  67  Pac. 
710,  relied  upon  by  appellant,  a  warrant  hold- 
er Bonght  to  recover  against  the  city  because 
of  Its  misappropriation  of  the  fund  against 
which  the  warrant  was  drawn.  The  act  al- 
lege'd  was  la  effect  an  injury  to  the  property 
rights  of  the  warrant  holder  caused  by  the 
direct  act  of  the  city  officials  in  wrongfully 
appropriating  the  fund  out  of  which  the  war- 
rant waa  payable.  Conceding  this,  It  might 
well  be  doubted  wh^er  such  an  Injury  to 
iwoperty  *V>r  rights  of  anotlwr"  Is  of  the 
character  referred  to  la  anbdlrlaion  2.  Ttie 
Ofdolim,  however,  does  not  proceed  upon  this 
reaBoolng,  nor  does  it  make  any  distinction 
between  the  three  and  two  year  statute,  since 
the  action  was  bronght  after  the  expiration 
of  three  years  from  the  act  complained  of 
and  was  (dearly  barred  inespectlve  of  wheth- 
er the  cause  of  acttcm  fell  within  the  two  or 
tliree  year  statutes.  In  Robinson  v.  Balti- 
more &  Seattle  Mln.  &  Red.  Co.,  26  Wash. 
484,  67  Pac.  274.  also  cit^  by  appellant,  it 
waa  held  that  tUs  snbdivii^n  applied  to  an 
action  Cor  vronefol  death  caused  by  the  neg- 
ligence (tf  another,  since,  by  the  death  of  the 
husband  and  father,  the  plaintiffs,  in  that 
ease  a  widow  and  minor  children,  were,  as 
the  court  there  says,  "injured  in  their  rights." 
But  evm  so,  the  ^nion  is  based  upon  the 
Gonclasion.tbat  the  words  "Injury  to  the  per- 
son," as  found  in  this  subdivision.  "aiH>ly  as 
well  to  an  injury  to  the  deceased  taUier  an'd 
husband,  for  which  the  plaintiffs  seek  to  re- 
cover, as  an  injury  to  the  persons  of  the 
plaintiffs  thempelves'"  The  action  is  not 
for  an  injury  to  the  persons, 'but  the  grava- 
men of  the  action  is  negligence  of  the  defend- 
ant causing  the  death  of  the  deceased;  or. 
In  other  words,  "an  injury  to  the  person 
*  *  *  of  another."  Neither  of  these  cases 
In  rule  or  reasoning  sustain  appellants  con- 
tention, 

[2]  Appellant  next  contends  that,  if  not 
within  subdivision  2,  its  cause  of  action  falls 
within  subdivision  3  as  "an  action  upon  a 
contract  •  •  •  which  is  not  In  writing." 
The  fundamental  reasoning  of  this  conten- 
tion is  an  observation  takeu  from  Robinson 
T.  Chamberlain,  34  N.  T.  389,  90  Am.  Dec.  713, 
wtrere,  in  holdiijg  that  a  c<»ttjiM;to|'  accec^g 


the  duty  to  keep  a  -canal  In  repair  was  a  pnb- 
Uc  official  and  as  silch  liable  for  the  failure 
to  perform  his  duty,  the  court  says: 

"An  officer  really  contracts  with  the  govern- 
ment faithfully  to  discharge  the  duties  of  Us 
office,  and  be  usually  adds  an  oath  to  that  ef- 
fect" 

Whatever  may  be  the  relation  of  public 
officials  to  the  govemmmt  they  serre.  hi 
seeking  to  enforce  liability  against  them  be- 
cause of  their  dereliction  of  duty,  such  lia- 
bility is  not  based  upon  breach  at  an  express 
or  implied  contract,  bat  arises,  if  at  all,  out  of 
the  tort  embraced  within  Hie  neglect  or  ten- 
ure giving  rise  to  the  injury  complained  of 
Just  as  an  action  by  a  passenger  against  a 
com^n  carrier  for  injuries  In  a  sense  grows 
out  of  the  breach  of  an  Implied  contract  to 
safely  carry;  yet  the  gravamen  ot  such  ac- 
tion when  pleaded  la  the  negligent  act  whl<^ 
Is  the  proximate  cause  of  the  injury.  An 
action  against  a  public  official  because  of  his 
negligence  in  the  performance  of  public  du- 
ty is  no  more  an  action  upon  a  contract  or 
liability  express  or  Implied  than  is  an  ac- 
tion against  a  private  person  based  upon 
negligence  in  the  dlschaige  of  private  duties. 
In  so  far  as  this  subdivision  has  been  inter- 
preted by  this  court  or  by  the  federal  courts, 
the  word  "liability"  is  held  to  refer  to  a  con- 
tractual liability,  and  not  a  liability  grow- 
ing out  of  a  negligent  act  Suter  v.  Wenat- 
chee  Water  Power  Co.,  36  Wash.  1.  76  Pac. 
298,  102  Am.  St  Rep.  881;  Aldrich  V.  Skin- 
ner (C.  C.)  98  Fed.  375 ;  Aldrich  v.  Mcaaine, 
106  Fed.  791,  45  C.  0.  A.  631;  McClalne  v. 
Rankin,  197  U.  S.  154,  26  Sup.  Gt  410,  48  L. 
Ed.  702,  3  Ann.  Cas.  600. 

That  appellant's  contention  that  this  sub- 
division embraces  liability  incurred  by  pub- 
lic officials  in  falling  to  properly  discharge 
(^cial  duties  was  not  the  Intent  of  the  fram- 
era  of  the  act  is  apparent  from  the  fifth  sub- 
division of  the  section,  which  provides  lor 
an  action  against  a  sheriff,  coroner,  or  con- 
stable upon  a  liability  incurred  in  the  doing 
of  an  official  act  or  In  the  omission  of  an 
official  act  and  section  161,  ImposlDg  liabil- 
ity upon  a  sheriff  or  otlier  officer  for  the  es- 
cape of  a  prisoner.  If  it  was  understood  or 
Intended  that  these  causes  of  action  fall  with- 
in subdivision  3,  which  Is  apparent  If  appel- 
lant's contention  Is  sound,  then  the  -enact- 
ment of  these  subsequent  sections  was  a 
useless  and  vain  thing.  Appellant  cites  Spo- 
kane County  V.  Prescott  19  Wash.  418,'  53 
Pac.  661,  67  Am.  St  Rep.  733.  In  that  case 
the  county  brought  action  against  a  former 
county  treasurer  and  his  bondsmen  to  recover 
money  the  county  treasurer  failed  to  turn 
over  to  his  successor  In  office.  It  was  held 
the  action  was  barred  under  subdivision  ^ 
of  section  159,  the  reasoning  of  the  court  be- 
ing' that  there  was  a  statutory  duty  resting 
upon  the  treasurer  to  turn  over  to  his  suc- 
cessor all  county  moneys  In  his  possession 
and  when  he  failed  in  that  duty  a  liability 
Mnme41ately  arose,  Xhe  court  found  ifi  this 
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Bitnatlon  botb  an  ezpren  obligation  to  torn 
over  tbe  moa^  and  an  e^rew  IiabtUt7  for 
tbe  breads  of  tbe  obU^tlon  based  ivon  the 
Btataite  and  langoaae  ot  the  \noA.  In  refer- 
ilng  to  the  doty  resting  upon  tbe  treasom, 
the  conrt  uses  this  language: 

"Tbe  statute  of  this  state  presciibes  the  duties 
of  tbe  county  treasurer.  The  essence  of  this 
acticm  is  for  the  breach  of  those  statntorr  du- 
ties Imposed  upon  the  treasurer.  Hia  duties 
under  the  statute  were  not  contractusL" 

Thus  in  effect  disapproving  of  appellant's 
contention  that  the  duty  imposed  up<m  the 
ofddal  respwdents  to  exact  this  bond  was 
of  a  contractual  nature.  The  reasoning  of 
the  Preecott  Case  is  apposite  to  that  which 
underllee  our  decision  In  Seattle  v.  Walker. 
87  Wash,  608,  162  Pac.  330,  where  the  dty 
brought  actltm  to  recover  Interest  unlawfully 
paid  to  a  coutractor  on  local  inq^rovem^t 
district  bonds.  Referring  to  such  an  actlw. 
It  was  said: 

"The  city  hat  made  an  unlawful  overpayuient 
The  respondent  has  received  an  unmerited  en- 
richment tbe  retention  of  which  is  unjiut,  and  in 
equity  and  good  conscience  he  should  rmay  tbe 
city,  law  in  such  cases  implies  a  Uability 
to  refund  the  illesel  payment,  and,  if  not  re- 
funded an  action  wlU  Ue  to  recovw  the  amount 
unjustly  retained." 

Such  liability  was  held  to  be  a  liability 
within  tbe  meaning  of  subdivision  3,  and  the 
three-year  statute  was  applied.  Neither  this 
situation  nor  that  disclosed  In  the  Preacott 
Case  Is  analogous  to  the  present  situation. 
In  the  Preacott  Case  the  county  treasurer 
was  unlawfully  wlthh(^dlng  money  belonging 
to  the  county.  In  the  Walker  Case  the  con- 
tractor was  unlawfully  withholding  money  be- 
longing to  the  dty.  In  each  case  a  liability 
'arose  to  repay  the  money  to  the  rightful 
owner.  In  each  case  the  Uability  arose  <U- 
rectly  oat  of  the  unlawful  retention  of  the 
mimey.  In  the  present  case  the  direct  lia- 
bility sought  to  be  enforced  does  not  arise 
out  of  the  failure  of  the  respondeat  offi- 
cials to  exact  a  bond  from  Nichols.  That 
failure  would  not  have  injured  at^ellant  bad 
Nichols  delivered  the  wheat  called  for  by  its 
receipts  or  been  able  to  pay  Its  value.  It 
was  the  failure  of  Nichols  to  either  deliver 
the  wheat  or  pay  its  value  that  directly  caus- 
ed aivellant's  loss,  a  loss  which  it  might 
have  recouped  itself  for  by  an  action  upon 
the  bond,  had  respondent  officials  exacted 
one.  But  the  failure  to  give  a  bond  was  not 
the  cause  of  Nichols*  inability  to  respond  to 
awellant's  demand,  and  hence,  while  appel- 
lant might  have  ultimate  recompensed  it* 
self  from  the  bond  givra,  it  was  not  the  fall- 
are  to  give  a  bond  that  directly  occasioned 
its  loss.  The  direct  cause  of  appellant's  loss 
was  the  default  of  Niclu^  and  not  tbe  de- 
fault <tf  reqiKHidents. 

Becanse  of  the  nature  and  importance  of 
the  case,  we  have  gone  into  the  contentions 
itf  appellant  somewhat  extensively,  resulting 
In  our  firm  conviction  that  the  two  rather 


than  tba  three  year  itatnbe  iwUMi  tM 

action  Is  boned. 
The  Judgment  is  affirmed. 

fiaXIS,  a  J.,  and  GHADWIGK.  MAIN, 
and  WEBSTBB,  JJ^  ooDOnr. 


STATE  r.  ROBERTS.   (No.  13735.) 

(Supreme  Court  of  Washlngtoa.    Mardi  18, 
19177^ 

1.  WtnfXBSss  «S3406— IicpBAOHHnn— Gon- 

TBADIOrrON—AoMIBSIBIXJTT    OV  BviDEiia 

— Lettkbs  Wbittkn  by  WmvEsa, 
Where  accused's  rister  testified  she  had 
never  notified  him  that  be  was  suspected  of 
robbery,  a  letter  written  by  faer  so  adrisiaf 
him  is  admissible  In  Impeachom^ 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |f  1276-1279.1 

2.  CanuNAL  Law  «s3673(2),  695(2)— Trial— 

OBJKOTIONa  TO  EVIDENCK— SUFFICIKNCT. 

In  a  criminal  case  a  K^eral  objection  will 
Dot  exclude  testimony  compet«it  tor  any  pvr 
pose;  the  proper  practice  being  to  ask  u  ia- 
Btruction  limiting  Its  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  U  18^4,  1684.  163ai 

S.  CanoHAi,  Law  «s»419.  420(12>— Adiobsi- 

BILITT    OF  S)VIOBHCB— LBITEIS  WUTIKS 

Accused. 

Ordinarily  letters  written  accused  by  a 
third  party  are  inadmissible  becaiMe  hearaay. 

[Ed.  Note.— For  other  cases,  aea  Oriminal 
Law,  Gent  Dig.  M  980-98S.] 

4.  CBnoNAi.  Law  «s>438— AniassiBiLrrT  or 

EVXDENOB— LXTIBBS  WaiTTBIt  ACCaSKD. 

A  letter  written  accused  stating  that  it  wai 
safe  for  him  to  return  to  a  certain  place  is  ad- 
missible where  accused  acted  upon  Its  advlee. 

[Ed.  Note.— For  other  eases,  aee  CrimlDal 
Law,  Cent  Dig.  {  1022.] 

Department  L  Appeal  fnm  SnpnHor 
Court,  King  County ;  John  8,  Jnrey,  Judge. 

Hiram  Roberts  was  convicted  of  robberr. 
and  anieals.  Afflilned. 

L.  R.  Kerley,  of  Seattle,  for  appellanL  Al- 
fred Lundin,  T.  H,  Patterson,  and  Joaeidi  A. 
uarto,  all  of  Seattle,  for  the  State, 

OHADWICK,  J.  [1]  Appellant  was  dtarg- 
ed  with  the  crime  of  robbery,  and  has  ap- 
pealed from  a  judgment  of  conviction.  Er- 
ror Is  assigned  In  the  admission  of  certtfa 
letters  written  b^  third  parties  to  appeUact 
after  the  robbpry  had  been  cmnmitted.  On 
the  day  following  the  robbery  the  appellant, 
witJi  another.  Isft  Seattle  and  went  to  La- 
oombe.  Or.  Obe  State's  Exhibit  B,  a  letter  of 
date  February  3,  1016,  was  written  bf  the 
sister  oC  appellant  to  him  at  Lacombe;  She 
says: 

"I  sent  you  ten  dollars  before  I  got  yonr  let- 
ter at  Lacombe,  Oregon.  Tou  had  b^er  ge 
to  EamUchie,  as  they  are  still  after  yoa  aal 
they  will  get  you  if  you  come  back  here." 

This  letter,  as  well  as  one  to  which  we 
shall  presently  refer,  were  found  jxpvi  tbe 
appellant  at  the  time  of  his  arrest  Tbe 
sister  was  a  witness  at  the  triaL   She  tes> 
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Hfled  that  she  had  never  told  her  brother, 
by  letter  or  otherwise,  that  he  was  suspect- 
ed of  the  crime.  The  state  thereupon  had 
the  witness  IdentU^  the  letter.  It  was  after- 
wards Introduced  over  the  objection  of  ap- 
pellant, who  contended: 

"There  Is  no  rule  of  law  .that  will  bind  tliis 
defendant,  who  is  on  trial,  b;  a  letter  that 
somebody  wrote  to  htm  telling  him  that  he  was 
BUBpected." 

And  it  Is  so  contended  here. 
The  state,  on  the  other  hand,  insists  that 
this  letter  was  competent  to  impeach  the 
witness.  The  letter  was  probably  inadmis- 
sible under  the  general  role,  and  it  would 
not  fall  within  the  exception  to  the  rule, 
which  we  will  dtscuBS  under  the  next  as- 
signment of  error,  so  as  to  become  substan- 
tiTe  eridencs,  but  it  was  admissible  as  mat- 
ter of  Impeachment,  Counsel  for  appellant 
did  not  move  the  court  to  limit  t&e  efTect  of 
the  testimony,  nor  did  he  request  an  Instruc- 
tion adrialng  the  Jnry  that  the  letter  shonld 
be  considered  only  as  a  matter  of  impeach- 
ment, and  for  no  other  puzpoae. 

[2]  If  proffered  testimony  Is  competent  for 
finy  purpose,  a  general  objection  will  not  ex- 
clude it  In  Booh  cases  the  duty  Is  uptm  Hie 
objecting  par^  to  ask  the  court  to  limit  the 
effect  of  the  testimony  1^  advising  the  Jury  of 
the  ^ent  to  which  it  may  be  conddere4  or 
by  r«ia«9ting  an  appropriate  Instruction. 
Jones,  Bvldence  (2d  Ed.)  |  8&1  (897). 

[1]  State's  Exhibit  C  is  a  letter  written 
by  one  Shanghneasey  to  q»p^lant  adTlslug 
him  that  he  thought  It  was  safe  for  him  to 
return  to  Seattle.  Appellant  admitted  re- 
ceiving the  letter.  We  think  this  letter,  when 
considered  In  the  lUfbt  of  all  the  fticts,  is 
sabstantlTe  evidence,  and  was  properly  ad- 
mitted. It  is  well  established,  not  only  Id 
reason,  but  by  authority  as  well,  that  let- 
ters written  by  a  third  party  to  one  who  is 
charged  with  a  crime  are  not  to  be  taken 
us  an  admlssltm  against  blm,  but  are  to  be 
rejected  as  hearsay.  The  argument  to  sus- 
tain the  rule  Is  most  clearly  stated  in  People 
V.  Colbom,  106  Cal.  648,  38  Pac.  1106.  The 
court  says: 

"It  would  bfl  quite  easy  for  an  enemy,  under 
the  guise  of  friendship,  to  indict  the  most  dam- 
aging epistles  to  a  victim  whose  destruction  be 
was  seeking  to  encompass. 

"The  quetUtm  of  friendship  or  enmity  does 
notproperly  constitute  a  factor  in  the  problem. 

"The  letter  was  a  statement  of  a  third  party 
in  no  wise  connected  with  defendant,  was  not 
made  under  the  sanction  of  an  oath,  and  not 
admissible. 

"The  possessioD  of  unanswered  letters  Is  not 
such  evidence  of  acquiescence  in  their  contents 
as  to  make  them  admissible  in  a  civil  case,  and 
a  letter  found  upon  a  prisoner  when  arrested 
baa  bean  hdd  to  be  no  evldonce  of  the  facts 
stated  in  it." 

See,  also,  12  Cyc  434;  Commonwealth  v. 
Eastman,  1  Cush.  (Maas^  189.  48  Am.  Dec. 
596;  Oommonweftlfh  v.  Bdgerly,  10  JUXen 
(Mass.)  184. 


[4]  But  this  rule  has  a  well-defined  excep- 
tion: 

"Letters  written  to  a  party  and  received  by 
him  may  under  some  circumstances  be  read 
in  evidence  against  btm,  but,  before  tb^  can 
be  received  as  admissions  against  him,  there 
must  be  some  evidence  besides  the  mere  posses* 
sion  showing  acquiescence  in  their  contents,  as 
proof  of  some  act  or  reply  or  atatanant." 
Jones,  Evidence  (2d  Ed.)  {  269. 

While  such  letters  are  rejected  when  no 
more  is  shown  than  that  they  have  been 
written  and  remain  unanswered,  they  are 
nevertheless  admissible  wben  it  is  shown  by 
some  iodependent  evidence,  or  by  the  con- 
duct of  the  party  receiving  them,  that  he 
acted  upon  them.  The  act  of  the  party  is 
the  material  thing.  The  letters  are  received 
only  to  explain  attending  facts  and  drcum- 
stances  which,  being  connected  up,  may  af- 
ford grounds  for  a  finding  that  the  acts  of 
the  party,  after  their  receipt,  were  Inspired 
by  his  guilty  knowledge.  The  rule  Is  whole- 
some and  the  exception  dangerous,  but  we 
think  the  exhibit  falls  clearly  within  the  ex- 
ception. Upon  the  receipt  of  the  letter,  ap- 
pellant returned  to  Seattle.  He  acted  upon 
the  advice  contained  therein.  He  made  the 
letter  a  guide  for  his  conduct,  and  he  should 
not  now  be  beard  to  say  that  the.  Jury  was 
not  entitled  to  consider  all  inferences  arising 
from  his  conduct  after  Its  receipt 

Error  Is  assigned  la  that  the  trial  court 
overruled  appellant's  motion  for  a  directed 
verdict,  and  in  not  granting  a  new  trial  on 
the  ground  of  the  insufficiency  of  the  evi- 
dence to  sustain  a  conviction.  It  would  be 
useless  to  detail  the  testimony.  We  have 
read  the  record  with  some  care,  and  are  sat- 
isfied that  the  testimony,  if  believed  by  the 
Jury,  is  ample  to  snstatn  the  Judgment 

Affirmed. 

ELLIS,  O.  J.,  and  MOBBIS»  MAIN,  and 
WBBSTBB.  JJ.,  oonenr. 


CITY  OP  PUTALLUP  t.  VERGOWB  at  sL 

(BRATT,  Intervener).   (No.  18777.) 
(Supreme  Court  of  Washington.    March  16, 
1917.   On  Behearing,  March  29.  1917.) 

1.  IlTDEKNITT  «S=»13(2)— DEraCFB  IK  StbEEI^ 

JunoMBNT  Against  Citt  —  Right  to  Rb- 

QtTIBB  CONTBIBUTION  FBOM  CONTKACTOB. 

Where  a  contractor  was  not  made  a  party  to 
Ajy  action  against  a  city  for  injuries  recdved 
due  to  the  concurring  negligence  oiE  a  contrac- 
tor Id  leaving  a  street  In  an  unsafe  condltlmi  and 
of  the  city  in  not  maintaining  a  street  light 
which  would  have  disclosed  the  excavation  caus- 
ing the  injury,  the  dty  may  not  thereafter  recov- 
er from  the  contractor  the  amount  «^  tiie  jodff- 
ment  rendered  against  it  as  there  is  no  con- 
tribution between  Joint  tort-feasors. 

[Ed.  Note.— For  other  esses,  sec  Indemnity. 
Cent.  Dig.  {  31.]  ^* 

2.  iNOEMNiTT  «B»UK7)— AorzoN—Evimnok- 

S0FFICIENCT. 

In  an  action  by  a  dty  against  a  oontractet 
to  recover  the  amount  of  a  judgment  rendered 
agaiiwt  the  city  in  an  action  for  personal  In- 
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jaries  caused  "by  excavation  In  street  to  which 
the  contractor  was  not  a  party,  evidence  held  in 
■nfficient  to  show  an  oral  agreement  between 
the  contractor  and  the  cit?  that  the  city  should 
retain  improTement  bonds  as  security  for  a 
Judgment  that  might  be  <^itained  asainst  it  In 
snch  case. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  |  44;  Pleading,  Gent  Dig.  1 12M.I 

8.  SJVIDENOC  ^596(3)  —  COUUXBKAIi  OlAL 

Cowtractb—Pboof, 
Collateral  oral  contracts  must  be  proven  b; 
testimony  that  is  at  once  clear,  cogent,  an< 
convincing  in  order  to  overcome  the  relations 
and  mottial  pcomlses  of  the  parties  when  such 
promises  have  been  theretofore  reduced  to  writ- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  244a] 

4.  Btidencb  «=>586(3,  4)— Wbioht— Lack  of 

ClRCUUSTANCES. 

When  the  rights  of  parties  depend  on  con- 
flicting testimony,  there  fs  oftmtimeB  as  mn<± 
evidentiary  weight  in  tiie  lade  of  drcnmstancas 
as  in  positive  proof. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2434,  2436.] 

B.  iNDBKNm:   ^3>8  — OONTBAOt  — OOKSTRnO- 
TIOIT. 

A  provision  In  a  contract  for  street  con- 
struction that  the  contractor  would  save  the 
city  harmless  from  all  salts  and  other  actions  by 
reason  of  any  failure,  neglect  oversight  or  In- 
competency relative  to  the  work  referred  to 
damages  arising  from  manner  and  methods  of 
construction,  and  did  not  obligate  the  contractor 
to  reimburse  the  dty  for  a  Judgment  recovered 
against  it  for  Injnrles  caused  in  part  by  its 
independent  negligence  in  the  maintenance  of  a 
street  light 

[Ed.  Note.— For  other  caaea,  aee  Indemnity, 

Cent  Dig.  ifi  10-16.] 

Department  1.  Appeal  from  Superior 
Conrt,  Pierce  Coonty;  O.  H.  Baaterday, 
Judge. 

AcHon  by  tbe  Ct^  at  Payallnp  against 
George  B.  Vergowe  and  othera,  in  wblch 
George  C.  Bratt  Intervened.  From  a  Judg- 
ment for  plaintiff  against  the  named  defend- 
ant, dismissing  tbe  action  aa  to  defendant 
Fidelity  &  Deposit  Company  of  Maryland  and 
agalnat  tbe  claim  of  the  interrener,  certain 
defendants  appeal.  Beveraed,  with  direc- 
tions to  dismiss. 

Davis  &  Neal,  Land  &  Lund,  and  Bates, 
Peer  &  Peterson,  all  of  Tacoma,  for  appel- 
lants. M.  F.  Porter,  of  Puyallup,  for  re- 
Bpfxident 

OHADWICK,  J,  In  November,  1908,  ap- 
pellant George  E.  Vergowe  contracted  with 
the  city  of  Fnyallup  to  grade  and  park  Union 
avenue,  a  thoroughfare  of  that  city.  WhUe 
the  Work  was  in  progress  one  Joeepblcie 
Stine  brought  suit  and  recovered  damages  in 
the  sum  of  $3,000  for  injuries  sustained  at 
on©  of  the  Union  avenue  crossings.  Vergowe, 
the  contractor,  was  not  made  a  party  to  the 
action. 

[1]  The  contract  for  the  Improvement  of 
Union  avenue  contained  tbe  following  clause: 

"Special  care  sfaaD  be  taken  by  tbe  contractor 
not  to  ototruct  travel  frtHn  any  direction  and  to 


cause  aa  little  Inconvenience  a8  posrible  to  occu- 
pants of  the  abutting  property,  and  to  the  gen- 
eral public.  Tbe  contractor  shall  at  all  times 
properly  guard  such  points  as  may  be  dangerous 
to  the  public  and  such  dangerous  points  shall 
be  indicated  at  night  by  a  sufficient  supply  of 
red  ligbta 

'The  surface  of  all  connecting  streets,  road- 
ways or  cross  walks,  which  by  reason  of  this 
Improvement  fails  to  conform  to  the  general 
surface  of  the  finished  improvement  shall  be 
made  to  conform  to  such  finished  surface  by 
filling  with  suitable  material,  or  by  excavating, 
as  tne  same  may  require,  and  shall  be  neatly 
brought  to  grade  and  adjusted  so  as  to  form  a 
condnuouB  surface  to  the  satisfaction  of  the 
city  enginesr." 

Tbe  present  actton  was  brou^t  by  the  city 
to  recover  the  amount  of  tbe  Stlne  Judgm«it 
from  the  contractor.  A  Judgment  was  enter- 
ed that  tbe  city  of  Puyallup  recover  $3,174 
with  Interest  and  costs;  thati  the  action  be 
dismissed  as  to  tbe  surety,  the  Fidelity  &  De- 
posit Company  of  Maryland ;  that  25  bonds 
of  local  improvement  district  No.  18,  now 
held  by  the  dty,  be  sold  and  the  proceeds 
paid  to  plalntiflT;  and  that  George  O.  Bratt, 
the  assignee  of  the  bonds  and  Intervener,  be 
barred  from  any  Interest  therein. 
The  complaint  In  the  caae  of  SUne  alleged: 
"Vhmt  said  city  of  PuyaOup,  as  a  part  of  its 
syston  of  street  lighting,  maintained  at  the  aaid 
comer  a  light  pole  and  electric  light,  but  at  the 
time  of  the  occurrence  hereinafter  complained  of 
and  for  some  time  prior  titsreto,  the  Ui^t  or 
lamp  at  aaid  Jnnctim  of  afreets  waa  not  im. 
operation,  being  broken  or  otherwise  out  of  or- 
der, and  gave  no  light  whatsoever,  and  said  night 
was  dark  and  rainy,  so  that  the  crossing  where 
said  plaintiff  was  am^t  to  cross  and  the  vicin- 
ity tiiereabouts  waa  dark,  and  there  wer«  no 
lights  whatsoever  fumiBbea  by  aaid  dty  at  said 
point  to  enable  plaintiff  to  see  tbe  condition  of 
said  crossing.  That  the  defendant  dt7  of 
Puyallup  was  ne^ent  careleal,  and  at  fault, 
in  permitting  and  causing  said  excavatitm  to  be 
made  and  tearing  away  said  crosdng,  and  leav- 
ing same  In  a  torn  np,  rough,  and  dangerous 
condition,  below  its  former  level,  and  without 
barriers  or  guarding,  and  without  lights  or 
warning  signus,  and  open  to  tiie  public,  as  here- 
inbefore allied,  and  said  accident  and  Injury 
to  plaintijff  was  caused  by  reason  thereof;  and 
by  reason  of  such  carelessness,  negligence,  and 
fault  of  defendant  the  plaintiff,  Sophia  Jo- 
sephine Stine,  has  sufferea  severe,  painful  and 
disabling  Injuries  of  a  permanent  nature,  aa 
aforesaid,  to  her  damage  in  the  sum  of  $4,760.** 

The  court  instructed  as'followa: 

"You  are  instructed  that  when  a  dty  haa  the 
power  of  lighting  and  keeping  its  streets  in  or- 
der it  is  under  obligations  to  use  ordinary  car« 
that  the  lights  shall  be  kept  in  repair  and  b« 
kept  burning  so  aa  to  give  a  reasonable  amount 
of  light  to  persons  using  the  streets  during  the 
night,  and  for  any  negligence  on  tbe  part  of  tbe 
city  in  this  respect  resulting  in  injury  to  an; 
one  wdsv  the  atreeta  the  dty  would  ba  liablo.** 

It  will  thus  be  se^  that  negligence  aS'to 
the  condition  «f  the  street  Ught,  which  was 
a  part  of  the  general  lighting  qntem  of  klie 
dty,  waa  diarged  in  tbe  cwnplabit ;  that  ett- 
dence  was  submitted,  thereon ;  and  that  tbe 
trial  Judge  covered  the  issoe  in  hJ?  Instme- 
tions  to -the  Jury.  This  issue -^raa  determin- 
ed against  the  defendant  dty  by  a  general 
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Terdlefl  at  ttw  Jury,  and,  a  priori  establish- 
ed an  Independent  act  of  negligence  on  tlifl 
part  of  the  dty.  niat  there  may  have  been 
concurring  negligence  on  the  part  of  the  con- 
tractor Is  Immaterial.  The  rule  governing 
Is  to  be  foond  in  Tacoma  t.  Bonnell,  65 
Wash.  605.  118  Pac.  642.  86  L.  B.  A.  (N.  3.) 
082.  Ann.  CaSL  1913B,  934: 

"It  a  public  street  Is  maint^ed  by  the  dty 
in  an  unsafe  or  dangerous  condition,  and  tne 
negligence  of  a  third  party  combines  with  that 
of  the  city  to  causa  an  injury  to  rocb  third  par- 
ty, and  such  injury  would  or  night  not  Have  oc- 
curred but  for  tb«  combined  negligence  of  the 
city  and  the  second  party,  no  recovery  by  either 
of  tbe  joint  wrongdoers  may  be  had  against  the 
other.  Denison  v.  Sanford.  2  Tex.  Oiv.  App. 
662.  21  S.  W.  7S4:  Consolidated  Kansas  City 
Smelting  &  Ref.  Co.  v.  Binkley,  46  Tex.  Civ. 
App.  im,  99  S.  W.  181;  Atlanta  Oonsol.  St 
B.  Co.  V.  gonthem  Bell  TeL  &  Tel.  Co.  (C.  C.) 
107  Fed.  874:  Churchill  t.  Holt,  127  Mass. 
165  [34  Am.  Bep.  355];  Trustees  of  Geneva 
V.  Brush  Elec  Co.,  60  Hod,  581,  3  N.  X.  Supp. 
606;  2  Am.  &  Eng.  Ann.  Oases,  620  and  note; 
9  Cyc  SOT." 

This  Is  bat  a  restatement  ct  liw  elemen- 
tary prlnc^tle  that  there  Is  no  contribution 
between  Joint  tortfieasm. 

it}  The  court  firand  that  defoadant  had 
agreed  with  the  dty  that  it  shonld  retain 
flu  bonds  In  controTeny  as  seciizity  for  ai^ 
Judgment  that  mlgfht  be  obtained  against  it 
In  the  Sttne  Case.  The  deric  and  the  dty  at- 
tcvney  tesUfy  to  an  understanding  of  this 
Uad.  It  Is  denied  by  deteodaat  The  testi- 
mony on  behalf  of  respondoit  is  not  so  en- 
tlrdy  dear  as  to  warrant  a  hddlng  fiiat  it 
was  understood  by  defendant  tlut  the  Im- 
inoranent  bwids  were  to  be  withheld.  He 
testifies  that  the  bcmd  referred  to  was  his 
surety  bond.  It  Is  w>t  certsin  that  the  minds 
of  the  parties  met  In  contract  as  respondnit 
ccmtends. 

[t]  The  law  is  that  collateral  tnal  ctm- 
tracts  must  be  proven  by  testlnumy  that  is 
at  onoe  dear,  eogeot,  and  cmiTindng  in  order 
to  overcome  the  reiattons  and  mutual  prom- 
ises of  the  parties  when  mdi  promises  have 
been  theretofore  reduced  to  writing.  In  tbe 
case  at  bar  tbe  parties  were  dealing  at  arm's 
length.  They  had  met  the  demand  of  the 
law,  and  had  defined  thOr  oMtgations  in 
writing,  one  with  the  other.  If  then  was  a 
subsequent  contract  In  the  nature  of  a  pledge 
for  a  contingent  liability,  It  would  seem  that 
eommaa  prudence  woidd  have  douanded  that 
the  dty  reduce  It  to  writing. 

[4]  When  the  rights  of  parties  depend  tm 
conflicting  testimony,  there  is  oftentimes  as 
much  evidentiary  wel^t  In  the  lack  of  cUv 
cumstances  as  in  positive  iproof.  This  Is  ttie 
law  of  probaMlitles.  Here  we  have  not  <mly 
the  fact  that  the  alleged  contract  was  not  re- 
duced to  writing,  but  also  the  fttet  that  re- 
spondent defended  the  Stine  salt  without 
bringing  defendant  in  as  a  party;  Out  it 
did  not  plead  the  negligence  of  defendant  as 
a  d^ense ;  and  the  hl^dy  improbable  Infer- 
ential drcnmstwnce  that  defendant  agreed. 


without  question  and  without  trial,  tnat  his 
negligence  was.  tbe  proximate  cause  .of  t^ 
tort  ■      .  ' 

[B]  B^spondent  further  cmtenda  tfiat  de- 
fendant is  liable  In  any  event  The  .  contract 
of  the  parties  provided: 

"The  bond  A  to  be  given  by  tbe  party  of  the 
second  part  shall  be  satisfactory  to  the  council 
as  to  the  amount  and  as  to  the  riesponsibility  of 
the  sureties  and  shall  indemnify  and  save  harm- 
less the  city  and  <ity  coundl  individually  and 
collectively  from  all  aaita  for  any  royalty,  liens 
or  other  actions  by  reason  of  any  failure,  neg- 
lect, oversight  or  mcompetency  of  said  contrac- 
tor relative  to  the  work  herein  and  tiie  said 
bond  shall  be  h«N  liable  for  aiur  such  nnaatia- 
fied  claims  beyrad  tbe  balance  of  moneys  whicb 
are  due  and  payable  to  said  contractor  upon 
satisfactory  completion  of  the  work  herein  con- 
templated, and  as  a  guaranty  for  the  full,  com- 
plete add  telthfnl  performance  of  all  the  terms 
and  conditions  of  the  contract  entered  into  for 
the  construction  of  said  improvement" 

The  contract  Is  to  "save  hanhless  •  •  • 
from  all  suits**  and  other  actions  by  reason 
of  "any  failwe,  neglect,  overtigM,  or  ineom^ 
petenoy  *  *  •  retaHve  to  the  work," 
Th»  interd^tendenee  of  the  words  Italicized 
makes  It  dear  that  tlie  obligation  is  no  more 
than  a  promise  to  save  harmless  for  all  dam- 
ages arising  from  the  manner  and  methods 
of  construction.  An  obligation  to  answer  to 
a  third  party  for  an  indqtendent  tort  is  mrt 
within  the  terms  of  the  contract  nor  within 
any  of  its  fair  Implications. 

We  condnde  that  defendant  Is  not  liable  to 
answer  as  upon  contract. 

Reversed  and  remanded,  with  direeticau  to 
dismiss. 

EUXIS,  a  J.,  and  HOBBI8,  MAIN,  moA 
WSBKmit,  JJ..  concur. 

On  Bdiearlng. 

PBB  OintlAM,  Our  attientlon  has  boon 
called  to  an  oversight  in  the  opinion  hereto- 
fore rendered  in  this  cas^  in  that  we  did 
not  pass  dlrecUy  upon  the  rlj^t  at  the  inter- 
vener, who  appeared  in  this  acU(m,  and  set 
ap  title  to  tbe  bonds  which  had  be^  retain- 
ed by  the  dty  to  offset  the  daim  which  it 
made  against  the  contractor,  VergowSk  for 
losses  'sustained  by  it  in  meeting  the  judg- 
ment referred  to  in  oar  opinion.  It  would 
seem  that  with  the  right  of  tbe  dty  to  re- 
cover being  denied,  and  no  Issue  being  joined 
between  defendant  Vcrgowe  and  the  inter- 
vener, it  would  follow  that  the  intervener, 
being  the  assignee  of  Vergowe,  would  be  en- 
titled to  a  delivery  of  the  bmdB  npon  de- 
mand. 

However,  that  all  question  may  be  avfdded, 
and  tbe  il^t  of  tbe  Intervener  saved  by  the 
express  mandate  of  this  court  it  will  be  or> 
dered  and  made  a  part  of  the  <vlnlou  in  this 
case  that  the  cUy  of  Pnyallap  ahall  deliver 
to  the  Intervener  the  bonds  and  accumulated 
interest  tbere<xi,  now  retained  by  it,  and  to 
whlcii  the  htfer vener  asserts  title- 
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LONGUTIRB  et  al.  t.  TAKIMA  HIOHI4ANDS 
XBBIGATION  &  LAND  CO.  (KING 
ftL,  Inteireners).   (No.  13658.) 

(Supreme  Goart  of  Washinirtoii.    March  16, 
1»17.) 

1.  Appeal  and  Esbob  ^s»10lO(l)— Findino 
OF  Tbiai,  Ck>nBT  Based  oir  CbKiUOTinG 

BVIDENCB— RETHiW. 

Findings  of  the  trial  court  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal, 
where  anstained  bj  the  w^bt  of  the  evidence. 

[Ed.  Note.— For  other  caBea,  see  Aj^eal  and 
Error,  Cent  Dig.  H  3979-3961.] 

2.  Waters  and  Wateb  ComtSKS  ^>52— Mat- 
UBAL  Wateb  Coubsbs—Obbtbuction— De- 
tention— Pbbiodioai.  Ovebflow. 

Ad  upper  riparian  owner  cannot  Impound 
overflow  waters  of  a  itream  doe  to  regular  over- 
flows  in  certain  seaaona  for  use  on  nonriparian 
land  to  the  aubstantial  injury  to  a  lower  ri* 
parian  owoer. 

[Ed.  Note.— For  other  caaea,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  44.] 

3.  Watebb  and  Wateb  Ooubsbs  «=»61— Im- 

POUNDINO  OTEBFLOW  WATEB»— INJUNCTION, 

Althou^  a  riparian  owner  has  almost  com- 
pleted a  aam  on  bis  land  for  impounding  the 
waters  of  a  stream  to  be  used  on  nonriparian 
land,  a  lover  riparian  owner  injured  will  not 
be  limited  to  an  action  for  damages,  his  right 
not  bdac  Inraded  tiU  flow  of  water  is  interna 
ed  with. 

WEd.  Note,— For  other  eases,  see  Waters  and 
ater  OoarseB,  Cent.  Dig.  |  54.] 

4.  Pabties  «=»42— Intebvbntzon— DisuisaAz. 
TO  Save  Delat— Discbbtion. 

Under  Rem.  Code  1916,  }  202,  providing 
that  any  person  may  Intervene  "before  the 
trial."  and  section  203  providing  that  no 
interventioQ  ^all  be  cause  for  delay  in  the 
trial  between  the  partiea,  it  is  not  an  abuse  of 
discretion  to  dismiss  an  intervention  approxi- 
mately three  yearo  after  trial  where  the  eoly 
lasoe  rematnii^  to  be.  tried  was  whether  find- 
ings, conclusions,  and  judgment  should  be  with- 
drawn from  escrow  made  under  stipulation. 

[Hd.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  I  60,] 

Department  1.  Ai^ieal  from  Superior 
Court,  Taklma  County;  E.  B.  Preble,  Judge. 

Actloo  by  George  Longmlre  and  another 
against  the  Yakima  Highlands  IrrigatloD  & 
Land  Company,  William  J.  King,  and  others, 
interveners.  From  a  Judgment  for  plaintiffs, 
and  from  an  order  dismissing  petition  for  in- 
tervention, def^dant  and  interreners  an>eal. 
Affirmed. 

> 

Englehart,  Bigg  *  Venables  and  Wllllam- 
Bon  &  Luhman,  all  of  North  Xakima,  and 
Morton  T.  Hunter,  of  Seattle,  for  appellants. 
H.  3.  Snively,  of  North  Yakima,  for  respond- 
ents. 

MAIN,  J.  By  this  actl<Hi,  the  plalntiffB 
sought  to  have  the  defendant  restrained  from 
interfering  with  the  flow  of  the  water  in 
Wcnas  creek.  The  trial  resulted  in  a  Judg- 
ment restraining  the  defendant  from  im- 
pounding the  waters  of  the  creek  for  use  up- 
on nonriparian  land.  From  this  Jndgmoit. 
the  defendant  appeals. 

Wenas  creek  Is  a  small  stream  which  rises 
<m  the  east  dope  of  the  Cascade  mountains. 


and  flows  In  a  southeasterly  direction  for  a 
distance  of  40  or  60  miles,  where  It  empties 
into  the  Taklma  river,  Tbe  valley  through 
which  this  creek  flows  is  from  a  quarter  of  a 
mile  to  a  mile  and  a  halX  in  width.  Tbe 
banks  of  the  creek  are  low,  and  the  valley 
land  is  leveL  Some  time  between  the  moDtlis 
of  February  and  May  each  year  flood  or 
freshet  waters  flow  down  the  creek,  owing 
to  the  melting  snow  in  the  mountains.  Some 
years,  during  this  high  water,  the  valley 
lands  are  overflowed,  and  tibere  is  a  deposit 
of  sediment  tberecm  which  enriches  and  fer- 
tilizes the  land.  Other  years,  the  water  fllls 
the_  channel  of  Wenas  creek,  but  does  not 
overflow.  Extending  out  from  the  creek,  and 
in  various  directions  through  the  land,  there 
are  depressions,  or  natural  chann^  Thes^ 
daring  the  greater  portiiHi  of  the  year,  are 
dry,  hut  when  the  water  rises  in  the  creek 
th^  are  filled,  and  titus  afCoM  lateral  sub- 
Irrigation  to  the  land.  Smne  surftoe  ditdies 
are  alao  macte  use  of,  craatracted  tor  the 
purpose  of  aiding  in  the  procees  of  Irrigation. 
The  respondents  are  ownus  of  lands  whi^ 
are  riparian  to  the  creek.  Bltber  tbej,  or 
their  predecessors  In  interest,  have  occupied 
the  lands  tAoce  jnlor  to  the  year  1880.  For 
many  years,  these  farmers  depended  upon  the 
high  or  flood  waten  of  Wenas  creek  for  lat- 
eral saUnlgatlon,  and  for  the  fiutUlilng  Ef- 
fect of  the  overflow  oa  Che  lands.  Some  time 
prior  to  the  instttuUm  of  this  acUon,  the  ap- 
pellant aoqalred  a  large  number  of  acica  of 
land  which  was  riparian  to  the  creek,  and 
also  acquired  a  lai^e  Duinba  of  acres  of  land 
which  was  not  riparian  to  tbe  cnek.  For 
the  purpose  of  storing  water  to  irrigate  both 
its  riparian  and  nmriparian  land,  It  began 
the  construction  of  a  dam  across  the  Wenaa 
creek,  some  miles  above  the  lands  owned  by 
the  respondents.  Th»  purpose  of  the  ooo- 
structkm  of  this  dam  was  to  create  a  storage 
basin  or  reservtdr,  of  BOffident  alae  to  lm> 
pound  8,000  acre  feet  of  water.  At  ttie  time 
of  the  trial  of  the  action,  tbe  dam  was  almost 
completed.  The  trial  of  the  oanse  began  on 
the  2l8t  day  of  January.  1913.  On  Hardi  18. 
1913,  the  trial  ooDit,  in  a  memorandum  opin- 
ion, announced  a  dedalon  in  favor  of  the  re- 
spondents, to  the  exteid  that  the  watw  could 
not  be  impounded  for  use  upon  nonriparian 
land.  Thereafter  findings  of  Cect,  ocmclD* 
slons  of  law.  and  a  judgment  were  prepared 
and  signed  by  the  conrt.  After  these  find- 
ings, CMiclasions,  and  Judgmmit  had  bem 
signed,  they  were  not  filed.  The  parties  to 
the  action  entered  Into  a  stipulation  which 
recited  that  tbe  appellant  had  purctiased  the 
lands  of  tbe  respwdoits,  and  that  tbe  find- 
ings, conclusions,  and  judgment,  together 
with  the  contract  of  pondiase,  should  be 
placed  In  escrow,  with  tbe  provision  that  if 
default  was  made  in  the  payments  called  for 
by  the  ccHitract,  the  papers  should  be  with- 
drawn from  escrow  and'  placed  on  fil&  On 
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September  24, 19JLff,  tbe  respondents,  claiming 
Uut  Oie  Kppellant  was  Ini  default  In  Its  pay- 
ments, moved  in  the  canse  for  the  entry  of  a 
decree.  On  Ftobmary  11,  1916,  certain  par- 
ties  wbo  had  porchased  land  from  the  appel- 
lant, togeUier  with  a  water  right,  filed  a  pe- 
tition for  leave  to  intervene,  and  an  ex  parte 
order  ms  entered,  allowing  such  interven- 
tion. On  March  21,  1016,  tbe  findings,  con- 
clxislons  of  law,  and  a  Jndgment  were  enter- 
ed. On  Sbrdk  29,  1916,  a  motion  was  made 
to  strllro  the  petition  In  Intervention,  and  on 
Apm  20,  1916,  an  order  was  entered,  strik- 
ing snch  petltlcm.  The  judgment  entered  re- 
strained tbe  am»^ant  from  impounding  tbe 
waters  of  Wenaa  creek  tor  tbe  purpose  of 
using  the  same  npon  nonriparlan  land.  Tbe 
an)ellant*s  rU;bts  as  a  riparian  owner  are 
not  Involved  in  this  proceeding.  The  appeal 
is  Cor  tile  purpose  of  reviewing  the  Judgment 
which  denied  the  right  to  impound  tbe  wa- 
ters tor  use  upon  nonriparlan  4and.  Tbe  in- 
terveners aiq;>eal  from  the  ruling  of  the  court 
upon  the  peUtbm  for  intervention,  and  also 
from  tbe  judgment 

[1]  The  principal,  and,  as  we  view  it,  the 
controlling  question,  is  whether  the  imponnd- 
Ing  <tf  8000  acre  feet  of  water  during  tbe 
flood  or  frestwt  season  eadi  year  will  work 
a  anbstanUal  Injury  to  tbe  respondente  aa 
lower  riparian  ownera.  Upim  this  cmestlon, 
many  wltnessea  were  called,  and  testified  for 
the  reapective  parties.  The  testimony,  as  la 
nsnal  in  such  cases,  was  conflicting.  Thetrial 
court  fbund  that  tiie  annual  impounding  and 
storage  of  water  in  tbe  reservoir  woold  di- 
minish the  water  flowing  onto  the  lands  of 
the  req^ndents  approximately  in  the  amount 
impounded,  and  would  work  substantial  dam- 
age to  tile  reiQMXidents  by  diminishing  the 
lateral  subirrlgatlon  and  tbe  fertilizing  of 
snch  lands,  and  would  dimlnlab  tbe  respond- 
ente* profitable  use  ot  their  lands,  and  great- 
ly depreciate  tbe  .market  value-  thereof. 
After  careful  consideration  of  all  the  evi- 
dence, we  are  unable  to  say  that  this  finding 
of  tbe  trial  court  is  not  sustained  by  tbe 
weight  of  the  evidence.  This  being  true  un- 
der the  well-known  rule,  tbe  findings  of  the 
trial  court  upon  tbe  facta  cannot  be  disturbed. 

[2]  No  authority  tias  been  cited,  and  ^  we 
think  none  can  be  found,  which  would  sus- 
tain a  proposition  that  an  upper  riparian 
owner  could  divert  or  arrest  the  flow  of 
waters  in  a  stream  for  use  upon  nonriparian 
land,  to  the  substantial  injury  of  a  lower 
riparian  owner,  without  making  compensa- 
tioD.  ^e  appellant,  however,  claims  that  tbe 
water  whidi  It  la  seeking  to  Impound  was 
from  the  annual  flood  or  freshet  wmten,  and 
that  Oie  lower  riparian  owners  had  no  legal 
Tltfit  In  and  to  the  use  at  sndi  watera  The 
flood  waters  of  Wiraas  creek  were  ot  annual 
occurrence.  It  la  true  that  in  some  years  the 
watur  would  rise  hl^er  than  In  others:  It 
may  be  that  the  rule  la^  if  tbe  flood  waters 
toagbt  to  be  impounded  wero  unprecedented 


and  extraordinary,  that  the  respondents  bad 
no  right  therein,  but,  under  the  Atcts  in  tbe 
case,  the  floods  or  freshete  occurred  annual* 
ly  with  practical  regularity,  and  therefore 
cannot  be  said  to  be  unprecedented  or  ex- 
traordinary. Taking  the  fftcte  as  found  1^ 
tbe  trial  court,  and  as  we  believe  tbe  evidence 
sustains,  this  case  cannot  be  distinguished 
fr<Hn  tbe  case  of  StlU  v.  Polouse  Irrigation  & 
Power  Cb.,  &i  Wash.  606,  117  Fac.  460.  In 
that  case,  a  riparian  ownw  sought  to  enjoin 
tbe  constmctUm  of  a  dam  across  the  mouth 
of  Rock  Lake  for  tlw  purpose  of  utilizing  the 
lake  as  a  storage  reservoir.  The  wtlet  of 
this  lake  was  Bock  creek.  The  plaintiffs 
were  l^e  owners  of  lands  riparian  to  this 
cre^  They  claimed  the  right  to  the  an- 
nual flood  waters  of  -IUhA  creek,  for  the  pnr- 
txraes  of  irrigation  and  fertilization  from  the 
overfiow.  It  was  there  held  that  the  annnal 
flood  waters  of  Rock  creek  were  not  extrnoi^ 
dinary  and  unusual,  but  a  natural  condl- 
titm,  and  tliat,  such  watera  bdng  substantial- 
ly benefld^  to  tbe  plalntifb,  th^  could  not 
be  Impounded  to  their  detriment.  The  appel- 
lant seeks  to  distlngulsb  the  Still  C^,  but 
we  are  unable  to  draw  any  substantial  dis- 
tinction betwefflt  that  case  and  the  present 
one.  If  there  be  any  dUCerence,  tbe  foots  in 
the  case  now  before  us  are-  stronger  In  sup- 
port of  tbe  judgment  of  the  trial  court  tlian 
were  the  focte  In  that  case.  The  appellant 
cites  the  case-  ot  Oallatln  v.  Oornlng  Irriga- 
tion Co.,  163  Cal.  405,  411,  126  Pac.  864.  868, 
Ann.  Cas.  1914A,  74,  as  aui^ortlng  Ite  con- 
tention. TbBt  case,  however.  Is  disUnguisb- 
able.  There,  it  was  held  that  the  flood  waters 
over  which  tiie  controversy  arose  were  of  no 
snbstantial  benefit  to  the  riparian  owner,  or 
to  his  land,  and  were  not  used  by  him.  ^le 
question  there  was  wihether  fiood  waters 
could  be  diverted  to  the  use  of  nonriparlan 
lands^ 

"  *  *  *  where  no  use  is  made  ot  such  wa- 
ters on  the  riparian  land  and  no  benefit  accmea 
to  riparian  land  from  their  passage  over  the 
bed  ot  tbe  stream,  and  no  damage  ia  caused  to 
the  riparian  land  from  the  proposed  diversion." 

Under  tbe  facts  in  tbe  case  here  for  de- 
termination, the  respondent  made  use  of  the 
fiood  waters,  and  the  impounding  of  tbe  same 
by  tbe  appellant  In  its  storage  basin  would 
work  a  substantial  damage,  and  materially 
depreciate  the  value  of  the  land. 

[3]  Tbe  appellant  also  claims  that  since 
the  dam  was  almost  completed  at  the  time  of 
the  trial,  the  respondents  should  not  have 
been  given  an  Injunction,  but  shonld  have 
been  required  to  resort  to  an  action  for  dam- 
ages. In  this  connection,  tbe  case  of  Dom- 
rese  r.  Roslyn,  89  Wash.  106,  1S4  Pac.  140, 
is  dtedi  where  it  was  held  that  a  public  serv* 
ice  corporation  woold  not  be  enjoined  from 
taking  property  vrfalch  it  pute  to  a  public  use, 
when  the  taking  la  complete,  but  that  in  such 
case,  resort  must  be  to  an  action  for  dam* 
ages.  Tiie  rule  of  that  case,  and  other  like 
cases,  la  not  amtUcable  here,  fbr  the  reasim 
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that  the  judgment  lii  this  cftse  only  reBtraiflS 
the  impounding  of  winters  to  be  us^d  up(m 
nonilparian  land.  There  Is  no  Injunction 
against  Impounding  water  for  use  upon  the 
appellant's  riparian  land.  In  tact,  that  queo' 
tion  is  expressly  reserved  by  the  Judgment. 
The  dam  In  this  case  was  constructed  upon 
tile  land  of  thfe  appellant,  not  upon  the  land 
of  the  respondents.  The  taking  was  not  com- 
plete, but  would  occur  In  the  future  when 
the  water  was  Impounded.  The  erection  of 
the  dam  Invaded  no  right  of  the  respondents. 
Their  rights  would  only  be  affected  when 
the  flow  of  the  water  was  Interfered  with. 

[4]  As  to  tlie  interveners'  ai^>eal,  little 
need  be  said.  Section  202,  Rem.  Code,  pro- 
vides that  any  person  may,  "before  the  trial," 
intervene  In  an  action  or  proceeding,  who  has 
an  Interest  in  the  matter  in  litigation,  in  the 
success  of  either  party,  or  an  Interest  against 
both.  Section  20S,  whidi  deflnta  the  practice 
for  Intorventioni  oont^lades  with  a  proviso 
that  no  intervention  shall  be  cause  for  delay 
in  the  trial  of  an  action  between  the  orlgldal 
partlea  thereto.  Tn  this  case,  the  trial  of  th& 
cansb  was  begun  on  the  Zlat  day  of  Januavy, 
1913,  and  was  concluded  some  daya  fliere- 
ftfter.  The  trial  court  r«idered  Its  decision 
In  writing  on  the  IStb  day  of  Mart^i.  1918. 
The  petition  In  Intervention  was  filed  on  the 
llth  day  of  February.  1916,  and  approximate- 
ly  three  years  after  the  trial  occnrred.  The 
only  issue  to  be-  tried  when  the  tnterv«ition 
took  place  was  whether  13ie  findings,  condu- 
slons,  and  Judgment  should  be  withdrawn 
from  escrow,  where  they  had  t>een  deposited 
hy  stipulation  of  ttie  parties,  and  r^olarly 
filed.  Upon  tilts  state  of  the  record.  It  was 
not  abuse  of  cUscretion  on  the  part  of  the 
trial  court  to  iitrtfte  tUe  Intervention.  S  Aneb- 
ly  V.  Rehmke,  78  Wash.  S6B,  139  Pae.  S96. 

niere  being  fto  error  In  tbe  striking  of  the 
complaint  in  Interventira,  the  other  qtiiestions 
presented  by  tiie  Intfervenera  are  ncft  hire  for 
review. 

The  Judgment  wiU  be  aQrmed. 

ELTAS.  C.  J.,  and  C^ADWICE,  MORBIS, 
and  WBBSTBR,  JJ.,  ocmcur. 


ffTATB  ex  rel.  DTJNNB  v.  SMITH. 
(No.  39T7.). 

(Sapreme  Conrt  of  Montana.    March  0,  1917.) 

1.  Taxation  «=>S14^-OFn(MB8— VAOANonM. 

Const,  art  16,  S  S.  provides,  tbat  vacancies 
in  all  county  offices  except  that  of  county  com- 
'missioners  shall  be  "filled  hj;  appointment  by  the 
board  of  county  ctHomissioners,  and  the  ap* 
polntce  shall  bold  his  office  nntil  the  next  een- 
eral' election.  Rev.  Codes,  5  2066,  provides  that 
all  vflcanciea  in  county  and  township'  offices  ex- 
cept county  commissioners  shall  be  filled  by  ap- 
pointment made  by  the  cpmity  cQnunissionera, 
app<^nti>es  to  bold  nntil  the  vacancies  are  filled 
by  election.  The  incumbent  of  the  office  of  coan- 
ty  assei^sor  waS  elected  to  succeed  himself,  but 
died  before  the  heKinning  of  the  new  tenn.  The 


Connty  c(»nnil88lonenr  appc^ted  respondent  to 
fill  the  vacancy  in  the  current  term.  At  tfa* 
time  of  the  beginning  of  the  new  term,  the 
board  of  county  commissioners  appointed  relator 
to  fill  the  vacancy  for  that  term,  whereupon  he 
brought  quo  warranto  tat  possMaion  of  the 
office,  respondent  dalmiog  a-ri^t  te  hold  office 
until  th^  next  general  dection.  Held,  tiiat  the 
vacancies  referred  to  in  the  Constitution  are 
those  occurring  after  the  fixed  term  has  com- 
menced, but  before  a  general  electloa»  and  no 
appointment  holds  good  berond  the  next  soc- 
ceeding  general  election  whether  the  intervsl 
between  that  event  and  the  end  of  the  first  term 
be  great  or  small,  and  upon  the  death  of  the 
incumbent  the  first  term  only  became  vacant, 
and  the  second  term  became  vacant  only  at  the 
expiration  of  the  first  term  and  upon  the  board 
existing  at  that  time  was  cast  the  duty  to  fill 
such  vacancy. 

[Bd.  Note.— For  other  cases,  see  TaxatioD, 
Cent.  Dig.  g{  515-620.] 

2.  Quo  WAEaAKTo  <S=>57— TrrM  to  Omci— 

CoLi^TEKA^.  Attack. 
The  title  to  the  office  of  county  commission- 
er cannot  be  tried  in  quo  warranto  to  try  title 
to  the  office  at  county  assessor  under  appoint- 
ment by  the  commissioners,  to  which  the  com- 
missioner is  not  a  party,  his  acts  being  colore 
officii  and  proof  agamSt  collateral  attack. 

[Ed.  Note.— For  other  eaaea,  aee  Qno  War- 
ranto, Gene  Dig,  |  6&] 

Quo  warranto  by  Edward  W.  Dunne 
against  Carrie  Q.  Smith,  to  determine  title 
to  the  office  of  county  aBseaBor.  Judsmoit 
for  TdiUor. 

Johnston  ft  German,  of  BUllngs,  fbr  r^- 
tor.  O.  F.  Goddard  and  B.  B.  Collins,  both 
of  Bluings,  for  respondent, 

SANNGR,  J.  Quo  wartanto  by  SMwarfl  W. 
Diinne,  cUilmlng  to  be  the  dtOy  appointed  and 
qualified  county  assessor  of  Yellowstone 
county,  against  Carrie  6.  Smith,  also  aBsett 
Ing  a  similar  claim.  The  agreed  facts  are 
these:  At  the  general  election  held  November 
7,  1916,  A.  P.  Smith,  then,  by  previous  eiee- 
tlon,  the  lawful  incumboit  of  the  office  of 
county  assessor  hf  Yellowstone  eooidyt  was 
elected  to  'succeed  himself.  He  qualified  by 
filing  the  requisite  oath  and  bond  and  on  De- 
cember 3,  1916,  died.  Four  days  later  the 
hoard  of  county  commissioners  ot  said  coun- 
ty, then  composed  of  Messrs.  Sorenson,  Todd, 
and  Rademaker,  appointed  Carrie  Q.  SmiUi 
to^  fill  the  vacancy  "for  the  term  ending  on 
tiie  first  Mohday  in  January,  1917."  Mrs. 
Smith  qualified  by  filing  the  requisite  oath 
and  bond,  her  bond  reciting  that  it  was  exe- 
cuted to  assure  the  faithful  performance  of 
her  official  duties  during  the  term  "beginning 
December  7,  1916,  and  expiring  on  the  Gret 
day  of  January,  1917;"  she  entered  upon  the 
discharge  and  ever  since,  has  discharged  the 
duties  of  such  office.  On  the  first  Monday  of 
January,  1917,  whldi  was  the  first  day  of 
that  month,  the  personnel  of  the  board  was 
changed  by  the  spccessloa  of  Mr.  Phelan  In 
place  of  Mr.  Sorenson,  and  on  the  following 
day,  the  new  board  being  In  session,  these 
proceedings  were  had : 
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**It  vas  moved'  bj  Phdu  that  EMward  W: 
Dunne  be  amolnted  coDSty  aaseMor  t»  fSk  the 
.Tacancy  beguiniag  tin  fiiat  Hondar  in  Janoary, 
1917,  and  endins  the  first  Meoidof  id  January, 
1919 ;  Commissioner  Todd  stated  that  be  did 
not  believe  a  vacancy  nov  existed  in  said  office 
of  ooun^  asaesaor;  Chairman  Badami^r  ihm 
aeconded  the  motion  of  Commissioner  Fb^n, 
and  instructed  the  derk  to  poQ  the  board,  with 
the  following  restilt:  Phelan,  aye,  Bademaker, 
aye,  Todd,  nay." 

Thereupon  the  county  derk  gave  written 
notice  to  Dunne  of  hla  amx^tment  to  such 
office  for  such  term.  On  the  same  day,  Jan- 
uary 2d,  Mrs.  Smith  filed  another  Instrument 
as  and  for  her  offli^l  fund  as  county  asses- 
sor "for  the  term  beginning  on  the  first  day 
of  January,  1917,  and  expiring  on  the  sixth 
day  of  January,  1919,"  and  on  the  next  day, 
Jannsry  8d,  she  filed  her  constltntionnl  oath. 
Mr.  Dunne  likewise  ^lualified  on  Janiinry  8d 
by  filing  his  oath  and  bond,  and  thereupon 
made  demand  for  possession  of  the  office; 
bat  Mrs.  Smith  refused  and  still  t«fuses  to 
vacate  or  snrrender  the  same.  Certain  facts 
are  also  agreed  which  raise  a  contention 
touching  the  right  of  F.  X.  N.  Hademaker, 
one  of  the  two  acting  eommiasloners  who  "vot- 
ed for  the  appointment  of  Dunne,  to  sit  as  a 
member  of  the  board,  which  contention  will 
be  noticed  later  In  this  opinion.  The  ulti- 
mate question  la:  To  whieh  of  these  appoin- 
tees does  the  office  belong?  TiAn  we  shall 
consider:  First,  as  though  no  dispute  exist- 
ed concerning  Bademaker;  and,  second,  as 
affected  by  ench  dlsputei 

[1]  1.  The  claim  of  Mrs.  Smith  Is  based 
upon  an  appointment  which  by  Its  terms  is 
expressly  limited  and  which  accordlni?  to  Its 
teriDB  expired  on  the  first  Monday  in  Janu- 
ary, 1917.  That  fact  alone  would  end  this 
bnirch  of  the  controversy  but  for  her  con- 
tention that  the  llmitatloQ  Is  ineffective  be- 
cause, under  article  Id,  i  5.  of  the  Oonstitn- 
tl<m.  and  section  2966,  Berised  Codes,  the 
appointee  to  fill  a  vacancy  holds  as  a  matter 
of  law  until  the  next  sncfKedlng  general  Sec- 
tion. This  may  be  admitted  as  a  possible 
result  of  tiie  bare  language  of  these  provl- 
^ns  superficially  considered;  that  It  can- 
not be  a  correct  ai^lication  of  them  seems 
clear  If  we  bring  to  oar  aid  certain  very 
common  itosslbllltles.'  Let  this  be  supposed, 
for  Instance:  Some  one  other  than  the  In- 
cumbent of  a  county  office  is  elected  to  suc- 
ceed him;  the  successor  bo  elected  GIsb  his 
oath  and  bond ;  the  Incumbent  dies  after 
such  election,  but  before  the  elected  and 
qualified  successor  is  entitled  to  the  posses- 
sion of  the  office,  and  an  appointment  is 
mode  to  fill  the  vacancy  thus  caused.  For 
bow  long,  r^ardless  of  its  language,  Is  such 
appolntmrat  good?  Certainly  not  until  the 
next  general  elec^tlon,  nor  beyond  the  unex- 
■pired  l)ortlon"  of  the  incumbent's  term,  be- 
cause by-  virtue  of  Hie  same  constitutional 
provision  the  elected  and  qualified  succes* 
Bor  is  entitled  to  the  ofllce  upon  the  com- 
mencement of  the  term  for  whidi  he  was 
•lacted;  F*r  the  oountr  (Aem^tli6t«tn  men-. 
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tloned  who  have  been  elected  to  tb^r  posi- 
tions, the  constitutional  provision  plainly 
contenplates  a  fixed  term  of  two  years,  with 
a  contingent  occupancy  until  their  aucces- 
flors  are  elected  and  qualified.  Any-  such  of- 
ficer holds  beyond  his  fixed  term  as  against 
n  mere  appointee  (State  ex  rel.  Ghenoweth 
V.  Acton,  31  Mont.  41,  77  Pac.  290) ;  but  Ms 
contingent  right  to  hold  over  is  cut  off  tiie 
moment  a  duly  elected  sncceasor  has  quali- 
fied. In  the  nature  of  things  It  can  make 
no  difference  whether  the  elected  and  quali- 
fied successor  Is  the  same  or  a  different  per- 
son— ^the  fact  of  such  election  and  qualifl- 
cation  puts  an  end  to  the  right  of  the  incum- 
bent to  hold  over  after  the  expiration  of  his 
current  term.  People  ex  rel.  Sweet  v.  Ward, 
107  Cal.  236.  40  Pac  53a  Suppose  again, 
therefor,  that  some  one  other  than  the  In- 
cumbent of  a  county  office  Is  elected  for  the 
ensuing  term,  and  that  be  qualifies  but  dies 
before  the  commencement  of  his  term ;  the 
incumbent  could  not,  save  as  locmn  tenens 
to  prevent  an  interregnum,  hold  beyond  the 
current  term  because  bis  successor  has  been 
elected  and  qualified.  If  in  this  situation 
tbe  Incumbent  should  resign  before  the  end 
of  his  fixed  term,  in  virtne  of  what  provi- 
sion or  principle  could  an  appointee  In  his 
stead  possess  a  greater  or  longer  tenure?  By 
the  aid  of  these  and  other  like  examples  we 
are  enabled  to  see  that  not  in  all  cases  can 
the  appointee  hold  until  the  next  general 
election,  and  that  a  literal  oon&tmctlon  of 
the  last  Clause  of  section  6,  art.  16,  of  the 
Constitution  cannot  be  the  proper  one. 

The  solution  of  the  matter  lies,  we  think, 
in  the  correlation  of  the  last  with,  tbe  other 
clauses  of  the  section.  In  holding  the  va- 
cancies referred  to  in  that  clause  to  be  those 
occurring  after  tbe  fixed  term  has  commenc- 
ed, but  before  a  general  election,  and  in  real- 
izing Its  meaning  to  be  that  n6  appointment 
shall  bold  good  beyond  the  next  succeeding 
general  election,  whether  the  interval  be- 
tween that  event  and  the  end  of  the  fixed 
term  be  great  or  smalL  State  ex  rel.  Bowe 
V.  Kehoe,  49  Mont.  582, 144  Paa  162. 

The  subject  bos  been  illuminated  by  sever- 
al California  decisions,  among  which  People 
ex  rel.  Sweet  v.  Ward,  cited  above,  Is  par- 
ticularly interesting.  The  facts  in  that  case 
were :  That  at  tlie  general  election  in  No- 
vember, 1894,  William  Darby  was  elected 
district  attorney  of  San  Diego  county  to  suc- 
ceed M.  Lb  Ward,  then  tbe  incumbent  by 
previous  election.  Darby  qualified,  and  on 
December  15,  1894,  died.  By  the  law  of 
California  the  elective  terms  of  county  of- 
ficers began  at  noon  on  the  first  Monday  aft- 
er tbe  first  day  of  Januory  In  each  odd- 
numbered  year,  and  this,  in  the  year  1895, 
happened  to  be  the  7th  day  of  the  month. 
On  January  2,  1895,  the  board  of  supervisors, 
as  then  constituted,  appointed  Ward  to  fill 
the  vacancy  caused  by  Darby's  death,  and 
on  tbe  same  day  Ward  qualified  under  the 
aivnlntment.  At  tbrett  o'etotft  p.  m.,  on'  Jaa- 
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naiT  7t  iSXi  the  board,  Ita  perBonnel  baving 
been  <^Dged,  declared  a  vacancy  to  exist 
In  the  office  of  district  attorney,  and  ap- 
pointed A.  H.  Sweet  to  flu  It  during  the 
term  for  which  Darby  had  been  elected. 
Sweet  qnallfled,  demanded  possession  and, 
being  refused,  brought  proceedings  to  try 
tbe  title  to  the  office.  Ward  contended  that 
no  vacancy  in  the  office  resulted  from  Dar- 
by's death  prior  to  the  time  Darby  was  oi- 
Lltled  to  take  poasesston,  becanse  be  (Ward) 
was  then  entitled  to  the  office,  with  the  right 
to  bold  untU  divested  by  a  duly  elected  or 
appointed  and  qnallfled  raccessor,  or.  If  there 
was  a  vacancy,  he  was  entitled  to  the  office 
because  of  bis  appi^tment  to  serve  out  Dar- 
by's term.  Disposing  of  these  contentions 
tbe  court  said: 

"It  is  Dot  to  be  questioned  bat  that  if  Darby 
bad  lived,  and  at  noon  of  the  7th  day  of  Janu- 
ary,  1896,  had  demanded  the  office  of  Ward,  he 
woold  have  been  entitled  to  enter  it,  and  Ward's 
term  would  thus  and  then  have  ceased  and  de- 
termined. But  was  a  demand  by  Darby  neces- 
sary to  determine  Ward's  tenure?  The  answer 
in  foand  in  the  language  of  the  statute.  Ward, 
by  section  60  of  the  act  quoted,  and  by  section 
ST8  of  tbe  Political  Code,  was  entitled  to  hold 
absolutely  until  no<m  of  January  7th,  and  con- 
tingently after  that  date,  if  no  successor  had 
been  elected  or  appointed  and  qualified.  *  *  * 
So  here,  the  Legislature  having  in  effect  pro- 
vided that  Ward's  term  upon  tbe  election  and 
qualification  of  Darby  came  to  an  end  at  noon 
of  January  7,  1895,  a  vacancy  in  law  resulted 
rfhen  Daroy's  death  prevented  hia  succession. 

*  *  *  Hie  dectlon  and  qualification  of  Darby 
as  Ward's  successor  (and  not  a  demand  by  him 
for  the  office)  ipso  facto  cut  off  Ward's  contin- 
gent term,  and  limited  him  to  the  absolute  pe- 
riod;   that  is,  until  noon  of  January  Tth. 

*  *  *  The  vacancy  which  occurred  having 
arisen  at  noon  <A  January  7th,  it  remains  to  be 
considered  whether  the  action  of  the  board  of 
supervisors  upon  January  2d  was  legal  or  il- 
legal. ♦  •  *  The  board  then  undertook  to 
fill,  not  an  existing  vacancy,  but  one  soon  to 
exist,  *  *  *  one  which  in  the  nature  of 
things  was  certain  to  arise,  though  at  a  future 
date,  and  at  a  time  when,  in  legal  contempla- 
tion end  in  fact,  a  different  board  would  be  in 
control  of  the  county's  affairs.  Briefly,  the 
act  oi  tht  i>oard  was  to  make  an  appointment 
to  take  dEect;  and  to  fill  a  vacancy  to  arise,  in 
the  term  of  its  successor.  *  *  *  Upon  the 
erection  and  qualification  of  Darby  bis  right  to 
the  office  for  the  term  commencing  at  noon  of 
January  Tth  vested  immediately,  and  Ward's 
contingent  right  to  an  additional  term  was  cut 
off.  Upon  the  dlvestitnre  of  that  right  by  death, 
it  existed  in  no  one,  and  there  was  no  revivor 
of  Ward's  contingent  tight  to  an  extended  term. 
The  power  of  the  board  of  supervisors  in  deal- 
ing with  such  matters  is  drawn  from  subdivi- 
sion 21,  i  25,  of  the  County  Government  Act 
of  IS&l,  and  it  is  limited  to  the  filling  of  vacan- 
cies. That  power  could  properly  be  exercised 
onl^  upon  an  existing  vacancy.  Tbe  board  could 
by  its  action  neither  create  a  vacancy,  uor  by 
antldpadon  fill  one,  which  was  to  arise  In 
future  during  the  term  of  its  successor,  •  *  • 
We  conclude,  therefore:  First,  that  a  vacancy 
arose  in  the  oflice  of  district  attorney  by  rea- 
son of  the  election,  qualification,  and  death  of 
Darby;  second,  that  tliis  vacancy  cxistal  at 
and  after  noon  of  the  7tb  day  of  January,  1895, 
and  not  before;  third,  that  the  attempt  of  the 
first  board  of  supervisors  to  fill  the  vacancy  up- 
on January  2d  was  in  excess  of  its  power  and 
void;  fourth,  ^t  the  vacancy  was  properly 


filled  by  the  existing  hoard  at  8  o'doA  p.  m.  of 
Jannary  7,  1895." 

Again,  In  People  ex  rel,  Mattlaon  v,  Nye,  9 
Cal..  App.  148,  96  Pac.  241.  the  subject  was 
considered  from  a  slightly  dlflCerent  angle, 
the  facts  being  that  at  the  general  election  of 
1906,  one  Colgan,  state  controller  by  previous 
election,  was  re-elected.  A  few  days  later  he 
died,  and  tbe  Qovemor  (then  J.  C.  Pardee) 
appointed  Nye  "to  fill  the  unexpired  term." 
Nye  qualified,  took  possession,  and  carried  on 
tbe  work  of  the  office.  On  Monday  the  Tth 
day  of  January,  1907,  Qov.  Pardee  issued  a 
second  commission  to  Nye  "far  the  term  pre- 
scribed by  law,  vice  self  and  E.  P.  Colgan,  de- 
ceased," and  Nye  immediately  qtuallfied  there- 
under. On  April  2dth  J.  N.  Olllett.  Pardee's 
successor  as  Governor,  ap^lnted  one  Hatti- 
son  to  the  office,  who  qualified,  demanded 
possession,  and,  being  refused,  brought  pro- 
ceedings. Nye  advanced  tbe  contmtlon  that, 
under  section  8,  art  6,  of  the  California  Con- 
stitution, which  provides  that  vacandea  in 
certain  state  offices,  including  that  of  con- 
troller, ahall  be  filled  by  commission  from  the 
Qovemor,  whldi  commission  "shall  expire 
*  *  *  at  the  next  election  by  the  people," 
he  was  entitled  to  hold  under  the  first  ap- 
pointment until  the  general  election  of  190S, 
or  else  there  was  a  vacancy  on  the  Tth  day 
of  January,  1907,  and  he  was  entitled  to  bold 
under  the  second  commission.  The  court, 
overruling  the  first  and  sustaining  the  second 
of  these  alternatives,  said: 

"Two  distinct  terms  are  involved  in'  ^Is  con- 
troversy. Mr.  Colgan  was  serving  one  term  as 
controller  when  in  November,  1906,  he  was  elect- 
ed for  another  term.  If  the  first  term  did  not 
come  to  an  end  there  could  be  no  beginning  of 
the  second  term.  It  is  imposaiUe  to  conceive  of 
the  beginning  of  one  without  the  ending  of  the 
other.  But  the  term  for  which  he  was  elected 
in  November,  1906,  according  to  the  provisions 
of  tbe  Constitntlcm,  began  atlier  January  7th 
or  8th,  1907.  *  •  •  Therefore  *  •  •  Mr. 
Nye's  rij^C  to  hold  the  office  under  the  first 
commission  expired  either  January  6th,  or  Jan- 
uary 7tb,  1907.  It  is  true  that  In  the  interests 
of  the  public  service,  to  prevent  an  hiterregnum, 
it  was  his  prlvilf^e  and  his  doty  to  dischann 
tbe  fonctloQs  of  the  office ;  *  *  *  but  he  did 
not  thereby  acquire  any  right  to  a  new,  fixed 
and  definite  term.  He  hecame  a  temporary  in- 
cumbent locum  tenuis,  by  virtue  of  public  ne- 
cessity, it  has  been  said,  until  the  place  could  be 
regularly  filled.  *  *  *  From  the  foregoing 
considerations  It  dearly  follows  that  at  the  be- 
ginning of  tbe  term  for  which  Mr.  Colgan  was 
elected  In  November,  1906^  there  was  in  legal 
contemplation  a  vacancy  in  the  office  of  con- 
troller.'* 

And  It  was  held  that  since  this  term  began 
before  the  second  appointment  of  Mr.  Nye, 
"the  latter  is  now  entitled  to  the  office." 

So  here,  we  may  repeat:  Two  terms  are 
involved,  the  term  for  which  Mr.  Smith  was 
the  incumbent  of  the  office  of  county  assessor 
of  Yellowstone  county  when  he  died,  and  the 
term  for  which  he  was  elected  in  Nov«nber, 
1916.  Only  the  first  of  these  became  vacant 
when  be  died,  and  it  alone  could  be  filled  1^ 
the  board  whldi  appointed  Mrs.  Smith;  tbe 
second  did  not  become  and  could  not  be  va- 
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cant  nntil  tbe  first  Monday  in  Jazmary,  1917, 
at  which  time  a  new  board  came  Into  office. 
On  that  board  was  caat  tbe  dnty  to  flU  tbe 
vacancy  by  appointment,  and  this  It  did  by 
tbe  sriection  of  Mr.  Dunne.  He,  therefore, 
is  entitled  to  hold  until  tbe  next  general  Sec- 
tion, unless  it  must  be  held  that  his  appolnt- 
ment,  depending  as  it  did  on  tbe  vote  of  Mr. 
Rademaker,  wag  invalid  on  that  acconnt 

12}  2.  It  is  a  met  established  by  tbe  agreed 
statement  that  at  the  time  Donne  was  ap- 
pointed, Rademaker  was  acting  as  a  member 
of  the  board  of  cotmty  commlsstoners  of  Yel- 
lowstone comity.  He  had  theretofore  and  for 
some  months  been  acting  without  challenge  or 
question  pursuant  to  an  appointment;  bat 
be  was  then  claiming  tbe  office  by  virtue  of 
election  in  November,  1S16,  to  fill  tbe  unex> 
plred  term  of  W.  O.  Ren  wick,  who  had  been 
elected  in  1914.  and  who  had  retdgned.  The 
contention  is  that  Rademaker  la  a  mere  In- 
truder, whose  acts  are  void,  because  he  failed 
to  goall^  in  time  under  the  appointment, 
and  his  selection  by  tbe  people  was  Invalid 
because  no  notloe  of  any  special  election  to 
fill  the  unexpired  term  of  Mr.  R^iwick  was 
ever  given.  Upon  the  face  of  tbe  record  tbe 
claim  of  Mr.  Rademaker  might  possibly  be 
upheld,  under  the  decision  of  this  court  In 
State  ex  rel.  Patterson  v.  Lentz,  60  Mont.  822, 
140  Fac.  932 ;  but  be  that  aa  it  may,  hla  title 
to  the  office  of  commissioner  cannot  be  tried 
in  a  proceeding  to  wblcb  lie  Is  not  a  party. 
State  ex  rel.  Buekner  v.  Bfayor  of  Butte.  41 
Mont.  877,  109  ^c.  710:  He  was  at  least  a 
de  fiieto  commlaeloner,  and  his  acts  colore 
officii  are  proof  against  collateral  attack. 

It  la  therefore  adjudged  that  ttie  relatiff, 
Edward  W.  Dunne,  is,  and  since  January  8i 
1917,  has  beeskt  entitled  to  the  office  of  county 
assMSor  of  Yellowstone  coonty,  Mont,  and 
he  18  entitled  to  recover  his  costs  herein  in- 
cnned ;  that  the  respimdent  Carrie  O.  Smith 
Is  not  entitled  to  said  office ;  that  she  ought 
to  be,  and  Is,  ousted  therefrom  and  charged 
wlUi  'Qie  costs  of  this  proceeding. 

BRANTLY,  a  J.,  and  HOLLOWAY,  J., 
concnr. 


BOBEBTS  V.  BERTRAM  at  aL 

(No.  2929.) 

(Supreme  Ooort  of  Utah.    Feb.  24.  1917.) 

1.  Pabtmxbshif  «=320— Anuipmo  Oboaiu* 

ZATION  or  COBFORAXIOn. 

A  aale  of  business  and  stock  of  merchandise 
by  B.  to  R.  and  K.,  who  intended  to  incorporate 
for  their  own  benefit,  but  failed,  and  an  agree- 
ment to  take  shares  of  stock  as  part  payment, 
does  not  make  B.  a  partner  as  to  R.  and  K. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  6,  7.  ] 

2.  Appeal  and  E^bob  «=9931CL)— Fihdihqs 
or  COUBT— Phesuuptions. 

On  appeal  the  presumption  is  that  tbe 
court's  findings  are  correct,-  and  onlMs  this  pre- 


sumption is  overcome  tiie  Judgment  will  be  af- 
firmed. 

CSa,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3762.] 

Appeal  ^m  District  Oourt,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  George  Roberts,  Jr.,  against  N. 
H.  Bertram  and  another.  Judgment  for  de* 
fendant  named,  and  plaintiff  appeals.  Af- 
firmed, with  costs. 

Evans,  Evans  ft  Folland,  of  Salt  Lake  City, 
for  appellant  A.  B.  Sawyer,  Jr^  <jt  Salt 
Lake  City,  for  respondent 

FRICE,  O.  J.  The  plaintiff,  hereinafter 
called  Roberts,  commenced  this  action  in 
equity  for  an  accounting  upon  tbe  theory  that 
he  and  the  two  defendants  named  were  part- 
ners, and  that  the  two  defendants  had  re- 
ceived more  than  their  share  from  the  part- 
nership business.  He  prayed  judgment  that 
an  accounting  be  bad,  and  that  he  recover 
such  amount  as  may  be  found  due  him  from 
the  defendants.  The  defendant  King  made 
default,  and  he  will  be  referred  to  herein- 
after simply  because  he  Is  connected  with 
the  transactions,  and  not  because  he  has 
any  interest  in  the  event  of  Uils  suit  Tbe 
defendant  Bertram,  hereinafter  called  Bert- 
ram, answered  the  complaint  and  denied  the 
alleged  partnership,  and  set  up  at  length  the 
real  transactions  upon  which  Roberts'  claim 
is  based,  and  demanded  jndgmant  Against 
R(A>ert8. 

Tbe  case  was  referred  and  the  referee,  up- 
on the  theory  that  Roberts,  King  and  Bert- 
ram were  partners,  found  that  Bertram  was 
indebted  to  Roberts  In  the  sum  of  $290.86. 
The  district  court  refused  to  concur  in  or  to 
adopt  the  findings  of  the  referee,  heard  the 
evidence,  and  made  findings  of  fact  in  which 
it  found  that  the  parties  above  named  were 
not  partners,  and  further  found  that  Roberts 
was  Indebted  to  Bertram  in  the  sum  of 
I82S.16,  with  legal  Interest  thereon  from 
August  1,  191S,  that  being  the  date  on  which 
a  certain  agreement  In  writing  was  entered 
into  between  Roberts  and  King  on  the  one 
liand,  and  Bertram  on  the  other,  and  which 
will  again  be  r^erred  to  hereinafter. 

The  material  facta  dev^ped  at  the  trial 
are,  in  substance,  aa  follows:  In  June,  1918, 
Bertram  owned  a  certain  business  in  Ogden, 
Utah.  Roberts  and  King  desired  to  purchase 
said  business  from  Bertram.  In  order  to  as- 
certain the  value  of  the  stock  of  merchandise 
It  was  inventoried  and  was  found  to  be  of  the 
value  of  $4,710.75.  Bertram  executed  a  bill 
of  sale  for  the  stock  of  merchandise  and 
placed  it  In  escrow  In  a  bank  in  Ogden  to 
be  delivered  on  payment  of  the  sum  of  ¥3r 
710.75  by  Roberts  and  King,  ttiat  b^g  the 
amount  due  on  tbe  Inveutcwy  of  the  stock; 
11,000  having  theretofore  been  paid  by  Rob- 
erta to  Bertram  as  part  of  the  purchase  price, 
itoberts  and  King,  being  unaUe  to  pay  cash 
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fbr  the  remainder  doe  on  the  merdiandlse, 
executed  two  notes  to  cover  said  remainder, 
one  tar  $lfiOO,  and  the  otbor  for  92^0.75. 
doe  in  15  days  from  July  7,  191S.  Roberts 
and  King  were,  however,  nnable  to  pay  the 
notes  when  they  fell  doe.  Boberts  and 

King  purchased  Bertram's  buslneBS  or  stock 
of  merchandise  It  waa  contemplated  that  they 
wonid  pay  cosh  therefor,  and  th^  aim  In- 
tended to  incorporate  the  bosilieaB.  Articles 
of  incorporation  were  accordingly  drawn  np, 
and  Bertram  was  to  take  a  small  amonnt  of 
stock,  but  the  corporation  was  never  com- 
pletely organized  and  never  transacted  any 
business  as  a  corporation.  When  the  two 
notes  afor^ald  USl  due  and  remained  tinpald 
Bortram  repossessed  himself  of  the  stock  of 
merchandise  and  business  aforesaid.  Mat- 
ters ran  along  for  a  few  days,  and  nntll  the 
Ist  day  of  August,  1913,  when  the  three  arriv- 
ed at  an  apparent  settlement,  and,  pursuant 
thereto,  entered  Into  an  agreement  in  writ- 
ing signed  by  all,  which  reads  as  follows: 

"Oniis  agreement  by  and  between  N.  H.  Ber- 
tram and  TlioB.  Kins  and  Geo.  Roberts,  Jr.  The 
said  Bertram  in  to  refund  to  the  said  secood 
parties  the  sum  of  $500.00,  aecond  parties  are 
to  tarn  over  to  Bertram  at  invoice  price  all  the 
famitnre  and  fixtures  and  enongh  goods  free 
fnnn  sU  Incumbrances  to  total  the  sum  of  fonr 
thousand  seven  hundred  ten  dollars  and  75/100. 
Second  parties  to  pa^  all  bills  incurred  by 
them.  Bertram  to  receive  and  pay  for  all  soods 
in  transit.  When  check  records  show  King 
and  Roberts  to  have  paid  all  Mils  then  Bertram 
to  release  notes  now  hetld  in  escrow  in  bank. 
Each  party  to  pay  bis  own  attorney's  fees  and 
other  IncidentalB  connected  with  stock  taking," 
etc. 

From  the  foregoing  agreement  It  appears 
that  Roberts  and  King  obligated  themselves 
to  return  to  Bertram  merchandise,  etc.,  "free 
from  all  incumbrances"  of  the  value  of  fl,- 
710.76.  Upon  the  other  hand,  Bertram  was  to 
refund  to  Roberts  and  King  the  sum  of  $500, 
that  being  one-half  of  the  ^000  received  by 
the  former  as  part  payment  of  the  stock  of 
merchandise  purduaed  by  tbe  latter.  Rob- 
erts and  King  had  thus  been  carrying  on 
the  business  from  some  time  In  June  until 
the  latter  part  of  July,  1818,  when  Bertmm 
again  possessed  Mmself  tiiereoL  It  was 
shown  that  during  that  time  the  value  of  the 
stock  of  merchandise  turned  over  by  Ber- 
tram to  Roberta  and  King  had  been  reduced 
hi  value  from  14.710.75  to  «4J»S.S1,  or  fS66.- 
94  less  than  tliB  value  that  Bx^iertu  and  King 
had  agreed  to  deliver  to  Botram  bj  tbair 
agreement  of  August  1,  1913.  The  court 
found  that  Roberts  and  King  were  also  ln> 
debtsd  upcm  other  Items  to  which  Bertram 
was  entitled,  and  whlcb  arose  out  of  the 
transactions  aforesaid,  In  the  sum  ot  $471.22, 
which,  when  added  to  the  sum  of  $366.94 
aforesaid,  Increased  their  Indebtedness  to 
the  sum  of  $828.16.  The  court  also  found 
that  as  against  that  sum  Robnts  was  entl- 
Ued  to  a  credit  of  $600,  lAiich  was  the 
amonnt  Bertram  agreed  to  refund  in  the 
'a^%ement  uf  Angust  1,  1913.    When  the 


$600  was  credited  on  the  $828.16  It  left  a 
balance  due  Boisram  of  ^SaO,  for  which 
amonnt  the  oourt  rendered  Judgmoit  In  Us 

favor. 

[1]  Roberts  alone  ^n^la*  While  Us 
counsel  have  assigned  numerous  errors,  yet. 
In  their  brle^  they  oonflne  Qi^  argument  to 
a  very  few  promidtlflos.  The  first  one  to  be 
considered  is  that  the  court  erred  In  Its  find- 
ing and  eoodualott  of  law  that  Roberts,  King, 
and  Bertram  were  not  partners.  Then  Is 
no  merit  to  that  contention.  The  only  basis 
for  the  claim  that  the  three  were  partnwa  Is 
that  they  contemplated  organising  a  oorpcHra- 
tlon,  which  failed  of  consummation.  That, 
standing  alone,  would  not  make  the  three 
partners.  The  stock  of  merchandise  was  in 
fact  purchased  from  Bertram  by  Roberts  and 
King  for  their  own  use  and  benefit.  They 
alone  agreed  to  pay  the  purchase  price 
therefor.  The  contemplated  organization  of 
a  corporation  was,  however,  also  intended 
for  their  benefit,  and  Bertram  agreed  to  take 
a  small  amount  of  the  stock  that  was  to  be 
issued  only  because  he  had  not  been  paid 
the  purchase  price  tor  the  merchandise  sold. 
Besides,  the  agreement  of  August  1st  fixed 
the  extent  of  the  rights  and  liabilities  of 
the  parties  thereto,  and,  in  view  that  that 
agreement  was  not  assailed  upon  any  le«al 
grounds,  it  must  controL  The  existence  of 
the  partnership,  as  contended  tor  by  Rot>- 
erts,  as  a  matter  of  course,  would  be  materi- 
al only  because  it  would  make  Bertram  lia- 
ble for  his  proportion  of  the  d^ts  which  the 
court  found  were  owing  by  Roberts  and  King, 
whldi,  If  a  partnership  existed,  would  be 
partnership  debts  and  not  the  debts  of  Rob- 
erts and  King  individually.  There  is,  how- 
ever, absolutely  nothing  In  the  record  upon 
which  to  base  the  claim  of  partnership,  and 
the  court  committed  no  error  in  its  finding 
and  conclusion  of  law  that  no  partnership 
existed. 

[2]  Counsel  for  Roberts,  however,  disagree 
with  both  the  findings  of  the  referee  and 
those  of  the  court.  They  contend  that  the 
referee  erred  In  not  allowing  aU.  that  Rob- 
erts was  entitled  to,  and  that  the  district 
court  further  erred  In  allowing  Bertram  any- 
thing, and  in  not  entering  Judgment  in  fovor 
of  Roberta  All  this  is,  however,  based  to 
a  large  extent,  if  not  entirely,  upon  the  claim 
that  the  parties  were  partners  and  liable  for 
losses  as  such.  That  claim,  as  we  have  seen, 
is  not  tenable.  While  the  dlCFerence  between 
the  result  reached  by  the  referee  and  that 
arrived  at  by  the  court,  at  first  blush,  seems 
a  tittle  extraordinary,  yet  when  the  dUferent 
theories  upon  which  those  results  are  based 
are  even  casually  examined  the  dUterenoe  is 
easily  explained.  The  difference  between  the 
referee  and  tbe  court  amounts  to  $647.90. 
Five  hundred  dollars  of  the  (Ufference  is  aty 
counted  fi>r  In  the  agreement  of  August  1. 
1913.  By  the  terms  of  that  agreonent  Bat- 
ram  agreed  to  refund  $500.   The  zefBres 
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igaonA  tbtt  pvoTlBbHi,  and,  witbont  R117  ap- 
parent  reason  therefor,  required  Bertram  to 
refund  the  entire  f 1.000  he  had  been  paid  on 
the  purdUM  price  of  tbe  stock  of  mercban- 
dlBfc  Tlila  waa  in  tbe  very  teeth  o£  the 
■ffreement  itee^  and  thna,  without  any  legal 
reason  therefor,  the  affreemeut  in  that  re- 
gard WHS  set  aside  by  the  referee.  Tbe  dis- 
trict court  upon  the  other  band,  enforced  the 
agreement.  Just  as  the  law  required.  This 
thus  leaves  ¥147.80  as  the  real  difference  be- 
tween the  referee*!  findings  and  those  of  the 
court  TUa  dUEoence  is  composed  of  itons 
wblxii  it  i»  not  neceasaiy  to  set  forth  here. 
mot  in  it  necessary  to  set  fbrth  the  evidence 
upcm  wbi.dk  the  court  based  its  findings  in 
that  regard.  It  is  snfiklent  to  say  tiiat  tbe 
evidence  is  somewhat  in  amfiict,  but  that 
there  Is  ample  evidence  to  sustain  the  court's 
findings.  Indeed,  when  all  the  circumstances 
are  considered  the  w^ht  ot  the  evidence 
seems  to  be  clearly  In  favor  of  the  court's 
findings  and  conclusions  of  law. 

Tbe  presumption  ts  in  favor  of  the  correct- 
ness of  the  court's  findings  and  judgment  and 
the  appellant  has  not  overcome  that  pre- 
sumption. Hence  the  Judgment  should  be 
afilrmed,  at  appellants  costs.  Bach  is  the 
order. 

McOABTX  and  CORVMAN.  JJ.,  ooncnr. 


STATE  V.  SBXMOUB.  (Mo.  SOm 
(Snprsme  Court  of  TTtah.  Veb.  28,  18170 

1.  FaXSB    PBKIKJtSXB  ^3&— iKrOBKAXIOir— 
SUITICIBHCT. 

Under  Comp.  Laws  1907,  I  4897,  penallxtng 
persons  obtaining  money  by  falae  pretenses,  etc, 
an  information  aileging  that  stock  subscriptions 
were  obtained  by  falsely  representing  the  cor- 
poration's oondiaon,  etel,  is  sufficient,  although 
the  stock  was  delivered  and  Its  value  may  have 
been  as  represented. 

[Ed.  Mote.— For  other  esses,  see  False  Pre* 
tenses,  Oent.  Dig.  |  48.] 

2.  FALSB    PaKTERSKS  l8=>32— IrJFOaMATION— 
SUTFIOIZNOT. 

Under  Oomp.  Laws  1907,  {  4897,  providing 
differCTt  panishments  where  the  TSlae  of  jHoper- 
ty  obtained  by  false  pretenses  is  onder  or  over 
SfiO,  an  information,  not  alleging  the  value  of  a 
$250  promissory  notis  obtained  by  acciued,  is  in- 
anfllCKnt. 

[Ed.  Note.— For  odier  eases,  see  False  Pre- 
tenses, Cent.  Dilg.  H  42-14 :  Indictoieiit  and 
Information,  Gent  Dig.  {  280.] 

8.  HTDICTMINT  and  iNTOMfATIOW  ^=»202(6)— 
VXBDIOr— OUBUfO  DVBCSIVn  Intokkatioh. 
Under  Comp.  Laws  1907,  S  4397,  prescribing 
different  pnnisbments  where  value  at  property 
obtained  oy  false  pretenses  is  under  or  over 
$50,  a  venuct,  finding  accused  guilty  as  charged 
in  the  information,  does  not  cure  the  Infbnna- 
tion's  foilure  to  sllege  tbe  value  of  the  proper- 
ty secured.i 

fEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Oent.  Dig.  |  645.) 


4.  CanuNAi.  Law  <S=>371(3)— Admissibiutt 
OF  Evidence— Othes  TBANaAcnoNs. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  evidence  that  accused  made 
similar  representations  to  other  partieB  about 
tbe  same  time  is  admisalblB.* 

[Bd.  Note.— For  other  caacB,  see  Criminal 
Law.  Cent  Dig.  H  830,  881.1 

5.  Crtmiwai.  Law  «3»417(ie)— Adhusibhitt 
OF  EvinKNOs— lanuBS  Wammr  bt  Thibd 

Persons. 

Where  accused  was  charged  with  falsely  pre- 
tending bis  stock  subscription  project  was  in- 
dorsed by  certain  dmrch  officials,  letters  written 
by  such  officials,  Indonlng  the  pnjeet  are  in- 
competent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ceht  Dig.  H  984-067.] 

6.  False  PBBivnsBs  ^sUSS—Inbtbuotiohs  — 
Uatbbiautt  of  Hisbepsbsehtations. 

In  a  prosecution  for  false  pretenses,  an  In- 
itmcfcion  that  accused  was  guilty  if  one  or  all  of 
certain  misrepresentations  was  false  is  erro- 
neous, because  allowing  conviction  for  an  im- 
material false  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  64.] 

7.  CszHiRAL  Law  #=9761^— Iwerationoiifr- 
AssuuiKO  Facts. 

In  a  prosecution  for  false  pretenses,  an  in* 
struction,  assimiing  accused  stated  a  factory  tor 
which  he  was  selling  stock  was  nearly  constmct- 
ed,  is  erroneous  for  assuming  each  fact 

[Ed.  Note^For  other  cases,  see  Grfantnal 
Lew.  Cent  Dig.  » 1731, 1768.] 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Bforgan,  Judge. 

C  D.  Seymour  was  convicted  for  obtaining 
a  promissory  note  by  false  pretenses,  and  ap- 
peals. Reversed  and  remanded. 

3.  W.  Boblnson,  of  Frovo.  for  appellant 
Dan  B.  Shields,  Atty.  Gen..  O.  C  Dalby.  Asst 
Atty.  Gen.,  and  Jas.  H.  W6Ife,  <H  Salt  lAke 
Oty,  for  the  Stateu 

FBICE,  C  X  The  defendant  was  .convlet- 
ed  of  the  crime  of  obtaining  a  certain  prom- 
issory note  from  one  G.  G.  Johnson,  false 
Iffetoisea.  He  appeals  trcm  the  Judgment  of 
conviction. 

In  view  that  the  snffidency  of  the  InfOnne- 
timi  was  assailed  by  general  demurrer,  whldi 
ts  insisted  on  in  this  court,  an'd  for  the  rea- 
smis  her^nafter  i^pcarlng,  we  give  the  facts 
charged  as  constituting  the  offense  in  full. 
They  are: 

"The  said  G.  D,  Seymour  on  the  16th  day  of 
March,  A.'  D.  1915,  at  the  county  of  Utah,  in 
the  state  of  Utah,  did  then  and  there  with  In-, 
tent  to  cheat  aad  de&raud  0.  O.  Johnson  of  his 
personal  property,  knowingly,  designedly,  false- 
st feloniously,  and  fraudulently  represent  and 
pretend  to  the  said  C.  G.  Johnson,  that  there 
was  a  corporation  by  the  name  of  Utah  Glass 
Company,  which  was  duly  organized  with  a 
board  of  directors,  and  that  he  was  selling  pre- 
ferred treasury  stock  of  the  said  corporation; 
that  the  par  value  of  said  stock  was  $20  per 
share,  as  fixed  by  tbe  artielcs  of  incorporation, 
of  said  oompany;  that  the  money  and  other 
property  denved  from  the  sale  of  said  stock 
would  go  Into  the  treasury  of  the  said  Utah 
Glass  Company,  for  Ae  purpose  of  completing 


_  >  Troot  A  assort  Oa.  v.  Lswis,  41  Utali,  US,  Ui 

BUU  T.  JokanoTldt.  4B  Utab,  873.  146  Pae.  MB.  1  Fao.  <87. 
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its  glass  factory,  vbich  he  then  and  there  stat- 
ed was  in  the  coarse  of  constructioii  and  the 
same  was  near  its  completion.  He  farther  stat- 
ed and  represented  that  the  material  necessary 
to  complete  the  said  glass  factory'  was  on  the 
ground,  and  that  the  machinery  for  its  opera- 
tion was  ready  to  be  installed.  The  defendant 
then  and  there  further  stated  and  represented 
to  the  said  O.  6.  Johnson  that  aald  factory 
would  be  completed  within  90  days  from  that 
time,  and  that  the  stocli  then  and  there  offered 
would  pay  a  dividend  for  the  year  1S15  of  12 
per  cent  per  annum ;  that  said  BtotA  so  of- 
fered was  preferred  stock  ;  that  the  same  would 
draw  a  dividend  in  preference  to  other  stock 
issued  by  said  corporation.  That  in  connection 
with  the  aforesaid  statements  and  declarations, 
the  defendaat  produced  a  letter  which  he  read 
to  the  said  C.  O.  Johnson,  and  which  letter  the 
said  C.  D.  Seymour  claimed  and  represented  was 
written  and  signed  by  O.  P.  Miller,  of  the  pre- 
siding bishopric  of  the  Church  of  Jesus  Christ 
of  Latter-day  Saints,  a  man  in  whom  the  said 
C.  G.  Johnson  had  great  confidence,  and  which 
said  letter  strongly  urged  the  members  of  said 
church,  of  which  0.  G.  Johnson  is  one,  to  buy 
said  stock,  and  the  defendant  then  and  there 
-  stated  to  said  C.  O.  Johnson,  in  connection  with 
said  letter,  that  the  said  O.  P.  Miller  had  au- 
thorised bun  to  make  a  canvass  and  sell  what 
stock  he  conld  to  the  members  of  said  church, 
and  that  said  church  would  take  over  the  ma- 
jority of  tbe  stock  and  provide  such  money  as 
would  be  necessary  to  put  said  glass  factory  In 
operatioD.  By  meaas  of  which  said  false  and 
fraudulent  representations  and  pretenses,  and 
the  said  C.  6.  Johnson  relying  upon  and  lieliev- 
ing  said  statements  and  representations  to  be 
true,  be,  the  said  C.  D.  Seymour,  did  then  and 
there,  knowingly  and  designedly,  obtain  from 
the  said  C.  G.  Johnson,  of  the  money  and  other 
valuable  thinjss  of  the  said  C.  G.  Johnson,  one 
certain  promissory  note,  in  payment  for  a  cer- 
tain amount  of  said  Utah  Glass  Company  Stock, 
for  the  sum  of  $250,  drawn  in  favor  of  the  said 
G.  D.  S^mour,  with  intent  then  and  there  to 
cheat  and  defraud  the  said  C.  G.  Johnson,  of 
the  same." 

[1]  It  Is  str^uously  Insisted  by  appellanfa 
counsel  that  the  information  is  insufBclent 
for  the  reason  that  it  appears  tberefrom  that 
said  G.  O.  Johnson,  obtained  the  identical 
corporate  stock  that  be  bargained  for,  and  for 
which  he  made  and  delivered  the  promissory 
note  In  questiwi.  It  is  contended,  therefore, 
that  inasmuch  as  Johnson  obtained  the  things 
he  bargained  for,  and  there  being  no  allega- 
tion in  the  information  that  the  stock  was 
not  worth  the  amount  Johnson  had  agreed 
to  pay  therefor,  for  that  reason  It  does  not 
appear  that  Johnson  was  defrauded  to  any 
extent  or  in  any  amount  whatever,  and  that 
•  for  aught  that  Is  made  to  appear  Johnson 
may  hare  been  boieflted  by  the  transaction 
^nce  the  stock  may  hare  been  of  greater  val- 
ue than  the  amount  he  paid  therefor.  It  is 
only  necessary  to  state  that  counsel  is  In  er- 
ror In  his  assumption  that  Mr.  Johnson  ob- 
tained what  he  bargained  for.  True,  he  ob- 
tained a  CNtlficate  for  the  50  shares  of  stock 
for  which  he  gave  his  note;  but  wbat  he 
bargained  for  was  50  shares  of  a  particular 
kind  or  cliaracter  of  stock,  and  which  was 
Issued  by  a  corporation  wliich  possessed  the 
property  and  assets  and  was  in  the  condition 
represented  by  the  appellant.  If  the  repre- 
sentations set  forth  in  the  information  were 
false,  and  it  Is  alleged  th^  were  ac^  thai 


Johnson  manifestly  did  not  obtain  what  he 
bargalne'd  for,  and  If  he  was  induced  to  exe- 
cute and  deliver  the  promissory  note  In  reli- 
ance upon  the  representations  of  the  appel- 
lant which  were  false,  then  no  oOier  Infer- 
ence is  permissible  than  that  the  appelant 
made  the  false  representations  with  the  In- 
tent to  defraud  Mr.  Johnson,  and  that  Mr. 
Johnson  was  in  ftict  defrauded.  The  infor- 
mation is  therefore  not  Tulnerable  to  tlie  oly 
Jectton  Just  discnssed. 

Our  statiite  Is  practically  a  copy  of  the 
California  statute  upon  tbe  same  subject, 
and  the  Supreme  Court  of  that  state,  in  tbe 
case  of  People  v.  Bryant,  119  CaL  695,  51 
Pac.  900,  held  an  Indictmat  under  the  CaU- 
fomia  statute  sufficient  although  it  did  n<rt; 
contain  the  allegations  contended  for  by  coun- 
sel. To  the  same  effect  are  the  foUowing 
cases :  State  v.  Merry,  20  N.  D.  337,  127  N. 
W.  83;  People  v.  Howard,  185  Oal.  266,  67 
Pac.  148;  Commonwealth  t.  Ferguson,  135 
Ky.  32,  12  S.  W.  967,  24  L.  R.  A.  (N.  S.)  UOl. 
21  Ann.  Gas.  434;  Oomm<mwealth  v.  Goe.  115 
Mass.  491.  tn'deed,  the  great  weight  <3t  au- 
thority, under  statutes  like  oars,  la  asalnst 
counsel's  contentioQ. 

[2,  3]  The  general  demurrer  to  the  informa- 
tion, however,  raises  another  question  which 
presents  more  difficulty.  The  information  is 
based  on  Gtunp.  Laws  1907,  i  4397,  which 
reads  as  follows: 

"Bvery  person  who  knowingly  and  dedgnedly. 
by  false  or  fraudulent  representations  or  pr^ 
tenses,  shall  obtain  from  any  other  person  an> 
chose  in  action, '  money,  goods,  wares,  chattels, 
effects,  or  other  valuable  things,  with  intent  to 
cheat  or  defraud  any  person  oi  the  same,  if  the 
valne  of  the  proper^  so  obtained  does  not  ex- 
ceed fSO,  is  punishable  as  in  cases  of  petit  lar- 
ceny, and  when  the  property  so  obtained  is  of 
the  value  of  more  than  $50,  the  [persons  so  of- 
fending shall  be  punishable  as  in  cases  of  grand 
larceny." 

It  will  be  observed  that  although  the  value 
of  the  property  or  thing  that  is  obtained  by 
alleged  false  pretenses  is  an  element  of  tbe 
offense,  that  is,  determines  tbe  gravity  or 
degree  of  the  oftense  as  in  larceny,  yet  the 
value  of  the  promissory  note  which  was  ob- 
tained from  Johnson  Is  not  alleged  in  the  In- 
formation. True,  it  is  all^^  that  aj^llant 
obtained  "one  promissory  note,  in  payment 
for  a  certain  amount  of  said  Utah  Glass  Com- 
pany stock,  for  the  sum  of  ($250.00)  two  hun- 
dred and  fifty  dollars,  drawn  in  favor  ut  tbe 
said  O.  D.  Seymour."  etc.  This,  however,  Is 
only  a  part  of  the  description  of  the  prwnia- 
sory  note  that  was  so  obtained.  'Oie  same 
allegations  could  truthfully  have  been  made 
in  case  $225  had  actually  been  paid  and  In- 
dorsed oa  the  back  of  tbe  note,  and  whiidi 
would  have  reduced  the  amount  due  thereon 
to  an  amount  less  than  would  be  the  presum- 
ed value  of  the  note  under  Comp.  Laws  1907, 
S  4363,  and  to  an  amount  less  than  $50,  and 
thus  the  offense  charged  would  not  have  con- 
stituted a  felony  under  section ^4397,  supra; 
nor,  in  the  absence  of  an  all^ation  of  rsloe^ 
would  the  complaint  charge  any  offensa 
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It  It  were  BBsamed,  however,  that  It  might 
be  sufficient  to  sapport  a  Judgment  of  convic- 
tlon  If  the  value  of  the  property  that  la  al- 
lied to  hare  been  obtained  by  false  pretenses 
were  found  by  the  Jury  In  their  verdict,  yet. 
by  referring  to  the  verdict  of  the  jury  In  this 
case.  It  will  be  seen  that  they  merely  ftmnd 
"the  defeodant,  O.  D.  Seymour,  guilty  of  ob- 
taining perscmal  vrop^y  by  false  pretenses 
as  charged  in  the  Information.*'  In  State  v. 
jQkanovlch,  46  Utah,  872,  146  Paa  289,  we 
said: 

"We  think  the  rule  is  elementary  that  the 
verdict  must,  either  In  Itself  or  by  reference 
to  the  Informatiou  or  Indictment,  contain  all 
the  elementa  con stltu ting  the  crime  of  which 
the  accnseid  Is  found  guilty."  In  19  Cyc.  447, 
In  referring  to  what  is  essential  to  sustain 
a  conviction  for  obtaining  prop^ty  by  false 
prctoosoB,  It  Is  aald: 

'^he  verdict  most  oontaln,  either  In  itaslf  or 
by  reference  to  the  indictment,  all  the  dements 
of  the  crime." 

Sudi  Is  tite  hoMlns  In  People  Bryant, 
snqpia,  and  In  People  t.  OnmmlngH,  U7  OaL 
490,  49  Paa  ffrr.  Nov.  U  tbe  pn»ii88ory 
not*  In  qaertlon  In  the  Inftinnatlon  bad  been 
alleged  to  be  of  some  spedflc  value  wUeh  was 
in  excess  of  fOO,  and  the  Jury  would  have 
fOimd  tbe  annllant  guilty  "as  diarged  In  tbe 
Information,"  tben,  by  bavlng  reeonne  to 
both  the  Information  and  the  verdict,  all  the 
elements  coostttuting  the  crime  of  wbieh  ap- 
pellant stands  conriotea  would  appear,  and 
tbe  eoart*s  Judgment  would  tben  be  snpported 
by  tbe  Information  and  the  verdict.  As  tbe 
niattw  now  Btantts,  however,  there  Is  neither 
an  allegation  in  the  Informatbm  nor  a  find- 
ing by  tbe  Jury  upon  -wUxHi  a  Judgment  may 
l^aUy  be  based  that  tbe  appelant  Is  guilty 
of  a  Mmy;  nor,  in  tt»  absenoe  of  an  alle- 
gatim  of  Ttioe  does  tbe  onntfatnt  atate  any 
ofEense.  3io  find  tbst  tbe  apiMUant  la  '^nll^ 
OM  diarged  in  tbe  InformatUw;"  standing 
alone,  Is  not  snfildent  where  no  value  is  at 
leged. 

The  writer  bas  examined  many  approved 
forms  of  informations  and  Indictments,  and 
in  no  Instance  has  he  found  an  Informatlou 
or  indictmoit  that  did  not  <diarge  the  value 
of  the  property  that  it  was  alleged  was  ob- 
tained by  false  pretenses.  Voi  forms  of  in- 
formations and  in^ctm«its  for  obtaining 
property  or  mmey  by  false  pretenses  see  8 
Ency.  Forms,  pp.  63S  to  66d,  where  approved 
fonmi  from  many  of  the  states  are  given. 
In  charging  larceny  the  value  of  the  property 
stolen  Is  always  alleged  In  the  information, 
and  Is  likewise  always  found  by  the  Jury 
in  their  verdict  Now,  since  the  crime  of 
obtaining  property  by  false  pretenses,  for  the 
purpose  of  punishment,  Is  divided  into  de- 
grees the  same  as  larceny,  we  can  see  no  es- 
cape from  the  ctwcloslon  that  the  same  rule 
which  obtains  in  larceny  respecting  the  alle- 
gation' of  tbe  value  oC  the  property  and  the 
finding  hy  the  Jury  of  such  value  should  also 


control  in  cases  wheffe  the  property^  Is  al- 
leged to  have  been  obtained  by  false  pre- 
tenses. We  are  of  the  opinion,  therefore, 
that  the  information  is  defective  in  the  par- 
ticular Just  pointed  out. 

It  also  Is  cont^ided  that  the  court  erred 
in  not  'directing  a  verdict  for  the  defendant, 
for  the  reason  that  the  evidence  is  Insuffi- 
cient to  Justify  a  finding  that  the  defendant 
Intended  to  defraud  Mr.  Johnscm,  or  any  one 
else,  and  that  the  evidence  is  also  Insufflcent 
to  authorize  a  finding  that  the  defendant  did 
obtain  the  note  by  false  pretenses.  In  view 
that  the  case  most  be  remanded  for  a  new 
trial,  we  shall  refrain  from  discussing  or 
reriewlng  the  evidence.  It  must  suffice  to 
say,  therefore,  that  if  the  Jury  believed  the 
evidence  produced  by  the  state  and  disbeliev- 
ed the  evidence  produced  by  the  appellant,  as 
they  had  a  right  to  do,  then  there  Is  suffi- 
cient evidence  In  the  record  as  It  now  stands 
to  support  the  findings  of  the  Jary.  This  as- 
signment must  therefore  f aU. 

[4]  It  is  further  contended  ttiat  the  court 
erred  In  admitting  in  evidence  what  counsel 
denominates  "separate  and  distinct  crimes." 
What  the  court  really  permitted  the  state  to 
prove  Is  this :  Either  a  few  days  before  or  a 
day  or  two  after  the  transaction  between  ap- 
pellant and  Mr.  Johnson  some  of  ttie  wit- 
nesses for  the  state  tSBtlfled  that  appellant 
had  att«npted  to  sell,  or  did  sell,  some  <tf 
them  some  of  the  corporate  stock,  60  shares 
of  which  he  had  sold  to  Mr.  Jobnson,  and 
that  at  sndt  tlm^  and  as  a  part  of  socta 
transactions,  or  attempted  transactions,  the 
appellant  made  representations  to  t3i«n  slml- 
lar  to  those  testified  to  by  Mr.  Johnson  and 
some  of  the  other  witnesses  who  were  pteaeat 
and  beard  tbe  representations  wbleb  appel- 
lant Is  said  to  bare  ma'de  to  Ur.  Johnson. 
!nie  court  <Aiarged  the  Jnry  that  the  state- 
ments attributed  to  appellant,  which  It  is  al- 
leged he  had  made  to  others,  were  "admitted 
by  tbe  conrt  for  the  sole  puipose  of  assisting 
you  in  determining  the  Intent  of  the  defend- 
ant and  his  good  faith  Or  honesty  of  purpose 
in  any  transaction  be  had  with  said  C.  Q, 
Johnson,  and  you  should  consider  it  for  that 
purpose  and  that  purpose  alone.  •  •  •  » 

We  had  occasion  to  consfder  the  qu^tlon 
now  under  consideration  in  the  case  of  Trout 
&  Resort  Co.  v.  Lewis,  41  Utah.  183, 125  Pac 
687.  While  that  was  a  civil  case  Involving 
false  representations,  yet  the  rule  respecting 
the  admission  of  other  similar  false  represen- 
tations, where  the  intent  is  material,  is  the 
same  in  criminal  as  In  civil  cases.  In  that 
case  we  think  the  rule  is  correctly  stated, 
and,  according  to  the  rule  there  announced, 
the  court  committed  no  error  In  admitting 
the  evidence  complained  of.  To  tbe  same 
effect  is  19  Oyc.  443,  where  it  is  said : 

"Blvldence  of  similar  false  paratenses  made  by 
defendant  to  the  same  person  for  the  purpose  of 
obtaining  property,  or  to  others  shortly  before 
or  after  the  repreaentationB  for  which  defend- 
snt  is  on  trial,  iM,  in  most  Jurisdictions,  held 
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admissible  to  prort  tlUber  defiBndanfs  knowl- 
«d^e  of  ,dielr  fusity  or  a  guilty  intent,  or  botb. 

See,  also  5  Ency.  of  Et.  747. 

[6]  It  is  next  insisted  that  the  court  erred 
in  excluding  certain  letters  <^ered  by  the 
appellant  The  letters  oflered  purported  to 
hare  been  written  by  a  certain  churdi  of- 
ficial of  the  Church  of  Jesus  Christ  of  Latter- 
day  Saints,  and,  as  appellant  contends,  were 
to  the  effect  that  the  diurcb  supported  the 
proposed  enterprise  <^  building  the  glass 
factory  referred  to.  Appellant  offered  the 
letters  In  Question  in  evidence  to  show,  as 
be  contends,  that  he  acted  in  good  faith 
In  representing  that  the  church  "stood  be- 
hind the  enterprise."  No  doubt  the  ap- 
pellant had  the  right  to  prove  by  any  com- 
petent evidence  tliat  the  church,  or  the  of- 
ficials of  the  church,  or  some  of  them, 
"stood  b^lnd  the  enterprise,"  as  he  puts  it, 
but  we  cannot  conceive  how  the  proffered 
letters  were  c<HDapetent  evidence  to  establish 
that  or  any  other  material  fact  Those  let- 
ters bad  no  connecticm  whatever  with  the 
transaction  in  queatiou,  and  were  of  no  more 
I^al  efficacy  than  the  declarations  of  any 
tmrd  person  would  have  been.  The  court 
committed  no  error  in  excluding  the  proffer- 
ed lettera 

[8]  It  is  further  contended  that  the  court 
erred  in  charging  the  lury.  The  court,  in  its 
charge,  had  copied  the  informati<xi  in  full. 
Then,  in  a  separate  <^rge,  the  court  again 
copied  into  the  charge  all  of  the  representa- 
tlODS  and  statements  contained  In  the  in- 
formation and  charged  the  Jury  that  if  the 
Jury  found  beyond  a  reasonable  doubt  that 
"either  one  or  aU  of  said  representations" 
were  false,  they  should  find  Uie  defendant 
guilty.  The  court  further  changed  that  if 
the  Jury  found  '*that  the  money  and  other 
property  derived  txom  the  sale  of  said  stock 
would  go  into  the  treasury  of  the  Utah  Glass 
Company,  for  the  purpose  of  completing  its 
glass  factory,  which  he  then  and  there  Hated 
lotu  In  the  oourte .  of  oonatructton  and  the 
same  toae  near  its  oompletion;  *  *  *." 
(Italics  ours.)  The  charge  was  excepted  to, 
and  the  iglring  of  It  is  now  assigned  as  er- 
ror. Quite  apart  from  the  fact  that  at  least 
one,  and  possibly  two,  of  the  representa- 
tions set  forth  in  the  Information  did  not 
relate  to  an  existing  fact,  or  to  existing  facts, 
the  diai^  is  faulty.  It  may  well  be  that  in 
case  there  are  several  or  a  series  of  material 
tndepradent  representations  which  are  false, 
the  court  would  be  JusUfied  in  charging  the 
Jury  tliat  if  they  ft)und  either  one  or  more, 
or  all,  of  the  representations  tklae,  they 
could  convict.  In  order  to  do  that,  however, 
the  court  should  be  careful  to  charge  the 
Jury  that  silch  false  representation,  where 
only  one  is  deemed  suffld^t  must  te  a  ma- 
terial one,  and  that  it,  standing  alone,  must 
have  "had  ft  material  influence  In  inducing 
the  owner  to  part  with  bts  pr<q}erty."  ^  Cyc. 
407.  Otherwise  Uie  defendant  nilShb^bo  om- 


Tlcted  upon  an  Immaterial  repreooitailon  or 
on  one  whldi  had  no  effect  upon  the  mind  of 
the  person  who  parted  with  bis  pn^oty  or 

money. 

[7]  Tile  dtiarge  is.  however,  faul^  ftor 
another  reason.  The  court,  in  that  portion 
of  the  charge  we  have  copied  above,  assnmed 
a  very  material  fact  to  exist  as  a^ears  Crom 
the  words  we  have  italicized. 

The  same  vice,  while  not  so  pronounced.  Is 
also  found  in  other  portions  of  the  diarge, 
to  which  it  will,  however,  not  be  neoessaiy 
to  i^er,  for  the  veaaon  that  the  anor  will 
not  oocnr  again. 

Courts,  In  charging  Jurors,  should  be  very 
careful  not  to  assume  any  material  fact  or 
facta.  Jurors,  who  are  laymen,  are  always 
eager  to  toUlaw  the  opinitm  or  Judgment  of 
the  court,  and  If  the  court  assumes  any  ma- 
terial fact  in  the  diarge.  Out  Jurors  are  most 
llkdy  to  follow  the  assumptlotts  of  the  centt. 
Indeed,  we  must  assume  that  sndi  Is  Qie  case 
unless  the  recwd  <dearly  shocvra  the  cmtzarr. 

It  may  al»  be  the  case  that,  alUuma^  tin 
court  has  erred  In  the  particular  now  nnder 
consideration,  yet  the  record  may  dladoae 
tliat  DO  prejudice  resulted.  Sndi  la,  bowerw, 
not  the  case  here.  In  this  case  the  Jiuy, 
upob  tba  vi^ufle  eridenoe,  could-  w^  have 
found  the  defendant  not  golltar*  emwi 
in  the  diarge  pointed  out  were  thnefore  rety 
pnejndiclal. 

We  r«naift-  ttiit  Oils  la  a  caae  where  a  oon- 
Tlctloa  is  had  Cor  obtaining  prepert?  1^  false 
pr^^nses,  wbidi  was  obtained  as  tbe  par* 
diase  price  for  tiM  capUal  stock  of  a-  eorpo* 
ration.  In  view  that  disappointment  fre- 
quently, if  not  usually,  follows  the  pordiaae 
of  the  caj^tal  stodc  of  ooxporatlons  vrtioae 
bttsinesa  Is  not  yet  estabUsbed  for  tbe.  rea- 
son that  tbe  r^uma  of  the  oontem^ted  esi- 
teiprise  may  fall  far  below  the  ezpectationa 
of  tbe  promoters,  regardless  of  their  honesty 
of  purpose  or  Integrity,  or  ttiat  tlift  entm- 
prlse  may  entirely  fell,  courts,  in  diarging 
the  Jury,  should  be  very  careful  to  have  them 
understand  that  tbe  {^presentations  alleged 
to  be  false,  and  which  are  relied  on  by  the 
prosecution,  must  be  fotmd  beyond  a  reason- 
able doubt  to  bave  been  material ;  must  have 
been  made  with  bad  motives  and  .with  tbe 
Intent  to  obtain  money  or  property  fraudu- 
lently, and  must  have  induced  the  complain- 
ing witness  to  part  with  bis  property. 

Where  an  enterprise  fails  or  Is  oidy  quite 
unsuccessful,  charges  of  misre presentation 
and  fraud  are  easily  made  and  sometlioes 
quite  as  easily  proved,  and  may  be  bard  to 
explain  away.  Such  transactions,  therefore, 
should  be  carefully  scmtlnlTed  by  tbe  courts 
before  one  so  charged  is  smt  to  the  penltai- 
tlary  for  a  term  of  years,  and,  as  tn  ttds 
case,  Is  fined  four  times,  the  face  value  of  tlie 
note  which  it  is  alleged  was  obtained  by 
false  prebeaae. 

Finally,  it  Is  contended  that  the  district  at- 
tonuor  wu  (oU^  of  n&BHiondaet  dnrUw  Um 
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trial,  and  In  his  ^o^g  azgament  to  ttie  Jury 
vtaich  was  prejudicial  to  appellaat's  rights. 
We  heTe  carefnUy  read  tibose  portions  of  the 
argument  of  the  district  attorney  that  are 
complained  of  and  his  conduct  durlz^  the 
trial  which  Is  assailed.  While  we  shall  not 
prolong  this  («)lnlon  by  setting  forth  the  dis- 
trict attorney's  argument,  nor  what  he  said 
during  the  trial,  all  of  which  Is  complained 
of,  jet  we  have  no  hesitancy  .whatever  In 
stating  that  the  argument  and  conduct  of  the 
district  attorney  that  are  complained  of  here 
transcended  the  rules  of  propriety,  and  that, 
In  view  of  all  the  facts  and  drcumstauces  of 
this  case,  the  same,  in  oui^  judgment,  were 
IHreJudlcial  to  the  rights  of  the  appellant. 
Nor  was  the  vice  In  this  case  cured  by  the 
charge  of  the  court.  It  was  mado  to  appear 
from  the  evidence  that  the  district  attorney 
represented  Mr.  Johnson  as  attorney  in  a 
dvll  action  pending,  in  which  the  transac- 
tlons  here  bivolved  were  also  Involved.  In 
view  of  that  fiict  the  district  attorney  may 
bave  been  more  zealous  than  he  otherwise 
would  have  been.  While  much  latitude  must 
necessarily  be  allowed  attorneys  In  presenting 
and  arguing  cases  in  court,  and  while  much 
may  be  attributed  to  the  zeal  of  counsel,  yet 
courts  cannot  shut  their  eyea  to  mlsccaiduct 
which  must  necessarily  have  prejudiced  the 
adversary,  and  especially  when  the  adversary 
is  on  trial  for  his  liberty.  While  It  Is  con- 
tended that  the  remarks  at  the  district  atp 
tomey  were  provoked  by  aiwellai^'s  counsel, 
we  can  find  nothing  in  the  record  to  Justify 
the  contention,  or  to  Justly  the  conduct  of 
the  district  attorney. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Utah  county,  with  directtona 
to  grant  a  new  trial,  and  to  give  the  state 
leave  to  ameod  the  information  In  the  particu- 
lar stated  as  provided  by  Comp.  l»awa  1907, 
S  4694.  as  amended  by  chapter  42,  Laws  1913, 
p.  M>  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed. 

McCABTY  and  CORFMAN,  JJ.,  oancnr. 


HUFFAKER  v.  BDCHNGTON. 
(Supreme  Court  of  Idaho.   March  8,  1917.) 

1.  EuBcnoNS  «S9S06(7)— FxMSXNQB  or  Fact- 
Evidence. 

The  findings  of  fact  of  the  district  court  In 
owtested  election  oases  will  not  be  set  aside  bj 
the  Sttpreme  Ckrart  where  there  is  a  -sobstantial 
conflict  in  the  evidence  and  such  findings  are 
supported  by  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  829.] 

2.  SLMcnoirs  «»291— Ckmnap— Bmnsir  <nr 

Pboof. 

The  bnrden  rests  npon  the  partr  contesting 
an  election  to  tibovr  that  enough  filegal  votes 
were  cast,  or  Isgal  votes  rejected,  to  diange  Uie 
result  of  the  election,  or  that  such  serious  wrong 
m  trand  existed  as.  to  make  the  reanlt  of  the 


electitm  doubtful,  in  order  to  Justify  the  coart 
in  setting  aside  the  certificate  at  the  canvassing 
board. 

[Bd.  Note.— For  oUter  eases,  see  Elections, 
Cent  Dig.  8  286.] 

8.  Emotions  Cawvassimo  fioABD»— 

COUFLIANCK  WITH  STATDTB. 
Laws  prescribing  the  duties  of  election  offi- 
cers are  directed  primarily  to  such  officers,  and 
their  failure  to  comply  with  soch  liws  relative 
to  registering  voters  who  comply  with  the  law 
so  far  as  required  ot  them  should  not  be  eon- 
stmed  so  as  to  defeat  the  right  of  dtlzens  to 
vote,  unless  the  failure  to  strictiy  comply  wlUi 
such  taws  makes  the  result  of  the  election  doubt- 
£nL 

[Ed.  Note.— For  other,  caaas,  sea  Saaetinu, 
Cent  I>ig.  S  UOJ 

Appeal  from  District  Court;  BonnerUle 
Coun^;  Jamea  6.  Gwion,  Judge. 

Election  contest  by  W.  W.  HufTaker 
against  George  W.  Bdgingtoo.  Judgment  for 
oontestee,  and  contestant  Appeals.  Afilrmed. 

William  P.  Hanson,  of  Idaho  Falls,  for 
appellant  Phil  Averltt,  B.  J.  Briggs,  and 
Heihert  Beeves,  all  of  Idaho  Falls,  for  re- 
spondent 

DAVIS,  District  Judge.  Tbia  is  an  acUon 
to  test  the  legality  of  the  election  of  the 
mayor  of  Idaho  Palls.  The  contestant,  ap- 
pellant In  this  court,  assigns  unmerous  er- 
rors of  the  district  court,  which  may  be 
grouped  under  four  general  heads,  as  fol- 
lows: That  the  court  erred  in  not  finding 
that  there  were  mora  illegal  votes  cast;  In 
not  Imposing  the  burden  upon  the  party 
claiming  the  benefit  of  the  votes  as  cast  to 
show  the  legality  thereof,  after  It  was  shown 
that  there  were  Irregularities  in  the  registra- 
tion of  voters  and  in  the  conduct  of  the  elec- 
tion officers;  in  finding  that  wherein  the 
election  officers  foiled  to  fully  perform  tiielr 
duties  nothing  was  done  or  omitted  with  any 
sinister  purpose  or  fraudulent  Intent;  and 
In  holding  that  the  irregnlailties  and  mis- 
conduct on  the  part  of  the  officers  ot  election 
In  the  first  ward  did  not  amount  to  actual 
trand  so  as  to  affect  the  returns  from  that 
prectnct 

The  dlstrld:  conrt  found  tliat  there  were 
909  votes  cast  A>r  Edglngtoo  and  900  fbr 
Clarfe,  and,  after  deducting  seven  Illegal 
votes  cast  for  Edgington,  he  rec^ved  902 
votes,  and,  after  deducting  four  illegal  votes 
cast  for  Clark,  he  received  896  votes,  thus 
giving  the  electim  to  Edgington  by  a  ma- 
jority of  six  votes. 

It  is  admitted  that  David  dark,  who  vot- 
ed for  Edgington,  was  not  a  legal  voter,  and 
that  there  were  two  more  Ul^l  votes  cast, 
bat  for  whom  could  not  be  determined. 

[1]  The  omtestant  contends  that  five  oth- 
er persons  who  voted  for  Edglngt;pn  were 
alflo  illegal  voters,  the  principal  objection  to 
each  being  that  be  was  not  a  resident  and 
citizen  of  Idaho  Falls  u  requlrea  by  law. 
There  was  substuttial  evidence  In  racb  in- 
stance to  title  effect  that  such  person  was  a 
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citizen  entitled  to  vote  In  Idaho  Falls,  and 
tbls  court  will  not  disturb  tbe  finings  at  the 
district  court  to  that  effect. 

[2, 9]  In  addition  to  tbe  liutancef  men- 
tioned, the  contestant  alleges  that  a  large 
number  of  other  persona  were  permitted  to 
vote  who  were  not  registered  as  reauired  by 
law,  and  urges  that  therefore  the  vote  of 
the  precinct  wher^n  ther  voted  BboDld  be 
rejected.  There  Is  nothing  In  the  evidence 
to  show  that  such  persons  were  not  citizens 
qualified  to  rei^ster  and  vote.  Ttaer  applied 
to  the  election  officers  for  leave  to  register 
and  vote  upon  electlm  day,  signed  the  elec- 
tor's oath  as  requested,  and  did  everything 
the  election  officeis  required  of  them.  3^ere 
Is  evidence  to  the  effect  that  Boch  persons  were 
vouched  for  by  freeholders  orally,  answered 
questions  givUig  the  necessaiy  Information 
for  filling  In  the  blanks  in  the  oaths,  to  ea- 
taUish  that  they  were  qualified  to  be  regis- 
tered to  vote,  and  that  such  blanks  were  not 
filled  in  on  election  day  because  votera  came 
too  fast  to  afloird  time  therefor,  and  that  the 
electUm  officers  planned  to  fill  in  the  blanks 
later.  The  district  court  found  that  the  acts 
of  the  officers  in  receiving  the  votes  of  those 
who  attempted  to  register  and  vote  on  the 
day  of  Section  were  done  in  good  faith  and 
without  any  Intentional  wrong  upon  their 
part  or  upon  the  part  of  the  voters,  and  that 
such  persona  were  legal  voters  and  were 
rightfully  pennitted  to  vote,  although  there 
were  some  Irr^ularltles  in  tbe  method  of 
registering  tbe  voters  and  in  tbe  cordnct  of 
the  election  officers.  The  irregnlarltlea  com- 
plained of  consisted  in  a  &ilure  upon  the 
part  of  the  election  officers  to  furnish  suffi- 
cient supplies  so  that  the  freeholders'  oaths 
vouching  for  the  qualifications  of  tbe  voters 
registered  on  election  day  might  be  made 
out;  that  ttie  voters  in  some  instances  did 
not  bring  freeholders  to  the  polls  to  vou(^ 
for  them;  neglect  of  tbe  officers  registering 
voters  at  the  polls  on  electiOD  day  to  fill  out 
all  blanks  In  tlie  elector's  oaths;  and  a  fail- 
ure of  tbe  registering  officer  to  sign  the  Jurat 
or  formally  administer  the  elector's  oaUis 
to  tbe  voters. 

It  is  contended  by  the  ccmtestant  that  the 
burden  rests  upon  the  party  claiming  the 
benefit  of  the  votes  challenged  by  a  contest 
to  show  that  such  persons  were  legal  voters, 
after  It  Is  made  to  vpear  that  there  were  Ir^ 
regularities  the  method  of  registering 
such  persons.  Any  irregularities  which  tend 
to  show  such  fraud  on  the  part  of  voters  or 
election  ofilcers  that  raises  a  doubt  as  to 
tbe  result  of  tbe  election  may  place  tbe  bur- 
den upon  t^e  party  claiming  the  bmeflt  of 
sucb  votes  to  show  that  those  who  voted 
were  in  fact  legal  voters,  but  In  the  first  In- 
stance the  burden  is  upon  the  party  contest- 
ing an  election  to  make  a  prima  fade  show- 
ing, to  the  effect  that  sufficient  Illegal 
votes  were  cast,  or  legal  votes  rejected,  to 
change  the  result  of  tbe  election,  or  that 
such  serious  wrong  or  fraud  existed  as  to 


make  reanlt  of  Qw  dectlon  donbttnt 
Tarbox  v.  Sn^mie  et  aL,  86  Kan.  2%  12 
Pac.  98S.  While  it  is  apparent  that  there 
were  irregnlaritlea  In  the  conduct  <a  tbe  dec* 
tton  In  Idaho  E^lls,  th^  do  not  seem  to 
mate  tbe  result  of  the  Section  doubtful,  nor 
is  tbls  court  convinced  that  there  wav  in- 
tentional wrongdoing  or  fraud  such  as  to 
vlUate  the  election.  There  Is  no  contention 
that  any  legal  votes  were  rejected,  and  the 
evidence  does  not  prove  that  there  were  miffl- 
deut  lUegal  votes  received  to  change  tbe 
result  declared  by  tbe  canvuc^  board. 

The  cmtestant  urges  that  tbe  Irrevnlarl- 
tles  as  to  registering  voters,  the  taUnre  of 
the  election  officers  to  furnish  enough  siq>- 
pUes  and  to  properly  oerttfjr  tbe  resalts  of 
Uie  filectlfm,  tiie  careteasness  of  the  election 
officers  In  leaving  tike  ballot  box.  in  a  passage- 
way in  the  dty  hall,  and  the  uncertain^  as 
to  what  was  done  wiOi  tiie  fc^  JosO^  the 
throning  ont  of  tbe  votes  of  ward  Na  1. 
While  tbe  vote  of  a  prednct  may  be  rejected 
in  certain  instances,  it  Is  a  drastic  meaanre 
used  only  in  emergendes,  and  ahould  not  be 
KBoseteA  to  whenever  It  Is  possU^  to  parge 
the  dectioD  <jit  irregularities  wlthoat  de- 
privily  dtiiens  of  thdr  vote.  Sndi  adlon 
baa  the  effect  of  punishing  and  inraUdatins 
tbe  votea  of  loyal  dtlsois  In  order  to  prevent 
tbe  fraud  and  wrongdoing  of  dlaboneat  per- 
sona aeddng  to  vote  tll^^ally,  and  while  In 
some  instances  It  is  Jmtlfled,  in  this  caae 
the  irregularities  complained  of  weiB  not 
ancb  as  to  warrant  tbe  court  in  rejectliig  the 
vote  of  tbe  piednct  referred  to.  It  is  appar- 
ent that  tbe  pdls  could  have  been  purged  of 
the  illegal  votes,  and  that  tbe  other  irregu- 
larities complained  of  did  not  cast  aerioas 
doubts  upon  the  results  of  the  deetion. 

The  contestant  contends  that  the  Irr^n- 
larltles  and  disregard  of  tbe  law  upon  tbe 
part  of  the  dectlon  officers  amounts  to  tbe 
same  thing  as  actual  fraud  In  effect,  and  be 
Inaiats  that  all  the  votes  cast  under  eucb 
circumstances  are  illegal  votes.  He  dtes  sec- 
tion 2  of  article  6  of  the  Constitution,  and 
claims  that  stnce  it  is  necessary  for  a  voter 
to  be  "registered  as  provided  by  law,"  it  in- 
validates the  votes  where  there  are  irregu- 
larities in  the  registering  of  voters.  This 
raises  tbe  q[uestioa  as  to  what  Is  required  as 
a  substantial  compliance  with  the  registra- 
tion laws  to  entitle  dtlzens  to  vote.  It  has 
been  held  frequently  that  a  strict,  literal 
compliance  with  the  provisions  of  the  law  as 
to  registration  will  not  be  required  In  the 
absence  of  fraud  or  Intentional  wrongdoing, 
tf  a  person  is  a  citizen,  has  the  otbtf  quali- 
fications of  a  voter,  and  does  everything  re- 
quired of  him  to  regtstsr  and  vote,  the  fail- 
ure of  the  election  officers  to  do  thdr  part  In 
every  detail  will  not  derive  tbe  dtiau  of 
tbe  rig^t  to  vot&  Votnra  are  not  diargeable 
with  constructive  nottee  of  tiie  failure  of 
registration  officers  to  fill  In  the  blanks  In  the 
forms  for  oaths,  after  all  questions  are  so- 
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swered  and  the  necessary  Infomatlon  given 
BO  that  each  blank*  mar  be  flUed  In  by  the 
efflcers.  It  Is  inevlteble  mat  ndatakes  «haU 
oconr  In  electltHUi  because  of  the  fawxperlence 
of  eteedon  offleers,  and  sometimes  the  law 
caimot  be  strtctly  oomiAed  wltti,  bat  where 
the  win  of  the  dtlzoi  legally  entitled  to  vote 
la  apparaitly  correctly  expressed,  such  mis- 
takes or  oTMfllghts  as  do  not  resnlt  In  mak- 
ing the  titoctkm  nneertain  win  not  be  allowed 
to  defeat  the  choice  of  the  electors.  Many  of 
the  provlalona  of  law  are  directed  to  the  offi- 
cers of  election,  and  the  dUBena  applying  to 
vote  will  not  be  required  to  see  that  the  elec- 
tion officers  do  their  fall  and  exact  duty  with 
respect  to  such  matters.  Statutes  prescrib- 
ing the  manner,  form,  and  time  within  which 
public  officers  shall  discharge  public  fonc- 
tlons  are  regarded  as  directory,  unless  there 
la  something  in  the  statutes  which  shows  a 
different  intent  Hence,  as  a  general  role, 
statutes  prescribing  the  duties  of  eledlon  offi- 
cers relative  to  registering  voters  should  not 
be  so  construed  as  to  make  the  right  of  citi- 
zens to  vote  dep»id  apon  a  strict  observa- 
tion of  the  law  by  anch  officers.  McGrane  r. 
Nez  Perce  County,  18  Idaho,  714.  112  Pac. 
312,  82  L.  Bs  A.  (K.  S.)  730,  Ann.  Cas.  ldl2A, 
166;  Vigil  T.  Garcia,  36  Colo.  430,  87  Pac. 
543;  Lehman  v.  Pettlngell,  39  Colo.  258,  89 
Pac.  48;  Packwood  v.  Brownell.  121  Cal.  478, 
53  Pac.  1079 ;  People  v.  Barl.  42  Colo.  238,  &4 
Pac  294;  Lane  v.  Bailey,  29  Mont  648,  75 
Pac.  191 ;  Qulnn  v.  Lattimore,  120  N.  C.  426, 
26  S.  E.  638.  58  Am.  St  Rep.  797 ;  People  v. 
Wood,  148  N.  Y.  142,  42  N.  B.  536 ;  Stackpole 
V.  Hallahan,  16  Hont.  40,  40  Pac.  80.  28  L.  B. 
A.  602;  JQar!  v.  Lewis,  28  Utah,  116,  77  Pac 
235. 

Even  though  the  Constitution  and  laws 
may  require  that  citizens  shall  be  registered 
as  a  prerequisite  to  the  right  to  vote,  there 
la  a  vast  difference  between  Irregular  regis- 
tration and  no  registration  at  all.  An  at- 
tempt to  register  which  may  not  fally  comply 
with  the  spedflc  requirements  of  the  statutes 
may  nevertheless  satisfy  the  constltotional 
provision,  and  thus  entitle  the  citizen  to  vote. 
People  T.  EUtrl,  supra;  Stlnson  v.  Swe«iey, 
17  Nev.  309,  80  Pac  907. 

Where  irregularities  deprive  qualified  elec- 
tors of  their  constitutional  right  to  express 
their  Judgment  at  the  election,  or  permit 
persons  not  enUtled  to  vote  to  participate  in 
the  election  and  directly  affect  the  result  of 
the  election,  the  drastic  remedy  of  rejecting 
the  vote  of  the  entire  precinct  may  be  adopt- 
ed, but  not  otherwise.  McQrane  t.  Nes  Perce 
County,  supra,  states: 

''Tb*  prohibition  c(mtalned  In  secttoa  408,  B«v. 
Codes,  against  election  officers  famishing  the 
electors  with  ballots  containing  distlngnishing 
marks,  is  directed  against  tbs  officers  charged 
with  the  preparation  and  famlsliing  of  the  bal- 
lots, and  directs  and  commands  the  officers  as 
to  uie  manner  and  method  of  discharging  Uieir 
public  daties;  but  the  itatnte  nowbera  preBcrit)es 
that  the  penalty  im  vlttetlng  this  daty  or  a 


failure  to  faithEuIIy  diseham  it  shall  be  visit- 
ed upm  the  electors  or  avdd  tJie  election." 

Likewise  It  la  the  duty  of  election  officers 
to  farnlsh  necessary  blank  forms  at  an  elec* 
tion  so  that  a  fteeholder  may  vouch  In  writ- 
ing for  a  citizen  registering  at  the  polls  on 
election  day,  and  the  registering  officer  ahonld 
formally  administer  the  oath  to  a  citizen  who 
signs  an  elector's  oafb,  and  should  fill  In  all 
blanks  according  to  the  information  given 
by  the  citizen,  bat  a  failure  on  the  part  of 
sudi  officer  to  do  the  things  reqnlred  of  him 
should  not  avoid  the  Section,  so  long  as  the 
resnlt  is  not  thereby  made  donbtftiL 

"We  can  conceive  of  no  principle  which  per* 
mits  die  disfranchisement  of  innocent  voters 
for  the  tolstake,  or  even  the  willful  misconduct 
at  electi<m  officers  in  performing  the  duty  cast 
upon  thenL"    People  t.  Wood,  sapta. 

"It  Is  a  rule,  well  grounded  in  justice  and  rea- 
son, and  well  established  by  authority  and 
precedent,  that  the  voter  Bhall  not  be  deprived 
of  his  rights  as  an  Sector,  eith«r  by  the  frand 
or  mistake  of  the  election  officer,  If  It  Is  pos- 
sible to  prevent  It"  McCrary  on  BlectionB  fild 
Bd.)  1  196. 

The  act  of  the  canvassing  board  In  accept- 
ing the  computation  from  the  tally  sheet  as 
to  the  number  of  votes  cast  for  the  candi- 
dates, Instead  of  the  certlflcate  of  the  elec- 
tion officers,  which  was  shown  on  the  face 
of  the  xetoms  to  be  Incorrect  was  a  Justifi- 
able ezerdse  of  aothotify  nnder  the  dream- 
stances.  Tba  record  seuns  to  have  dearly 
shown  a  derlcal  error  in  compntation,  and 
it  Is  ttie  duty  of  such  board  to  adopt  the 
showing  necessary  to  make  the  resnlt  ot  the 
canvass  speak  tiie '  truth,  It  It  is  apparent 
from  the  face  of  the  retants,  for  the  Inten- 
tion of  the  voters  shoold  govern.  If  drarly 
ascNlAlnabl^  and  the  votes  should  be  can- 
vaased  and  counted  for  the  persons  mtltled 
thereto. 

The  Judgment  appealed  from  Is  affirmed. 
Ccfflts  are  awarded  to  respondoit 

MORGAN  and  BIOB.  JJ.,  concur. 


DITMGBS  V.  ROGEBS  et  al.  (No.  20700.) 
(Supreme  Coart  of  Kansas.   March  10,  1017.) 

(SyUabua  hf  the  Court.} 

1.  Taxation  ^=37640.)— Tax  Titles— Deeds. 

The  tax  deed  reliea  on  by  the  defendant  fails 
to  show  the  quantity  of  land  bid  for  by  the 

gurchaser  as  required  by  section  11452  of  the 
leneral  Statutes  of  l&io,  and  is  therefore  void. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1519.] 

2,  TAXATion  «a*8000L>~^Az  Dbbim^Vaoa- 

now. 

The  title,  however,  should  not  be  quieted  in 
the  plaintiff  wlthoat  reimbursement  to  tiw  tax 
deed  holder. 

[Eld.  Note.— F(»  other  cases,  see  Taxation, 
Cent  Dig.  {  1586.] 

Ai^>eal  from  District  Goart,  Neosho  County. 
Action  by  a  W.  IMtmers  against  Darlna 
Sogers  and  others  and  P.  Hart   From  a 
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Judgment  for  plaintiff,  d^endant  Hurt  ap* 

peals.  Modified. 

Farrelly  &  Evans,  of  Chanute,  for  appel- 
lant. S.  O.  Brown,  Jones  &  Allen,  and  W.  B. 
Elser,  all  of  Channte.  for  appellee. 

WEST,  J.  [1]  In  defense  to  plalntUTa 
snlt  to  quiet  title  the  defendant  Hnrt  set  up 
two  tax  deeds.  The  second  was  by  the  court 
held  void,  but  the  defendant  was  not  given 
his  taxes.  He  appeals.  The  deed  dated  Sep- 
tember 4,  1915,  Is  void  for  the  reason  that 
It  does  not  show  the  quantity  of  the  land 
bid  for  by  the  purchaser  as  the  statute  re- 
quires. Gen.  Stet  1915,  S  11462.  The  re- 
cital Is: 

•  •  Having  offered  to  pay  the  sum  of 
one  ioOat  and  9B  cents,  beins  tiie  whole  amoont 
of  taxes,  interest  and  coats  then  dn*  and  re- 
maining unpaid  on  said  property,  for  ■  > 
which  was  the  least  quantity  bid  for."  Mc- 
Donoogh  V.  Merten,  53  Kan.  120,  35  Pac  1117. 

It}  No  reason  Is  apparent  why  the  title 
should  be  quieted  without  malting  the  de- 
fendant whole.  The  rule  Is  to  quiet  on  con- 
dition of  reimbursement  Blcharda  v.  Cole, 
31  Kan.  205,  1  Pac.  647;  Wagner  v.  TJnder- 
hlll,  71  Kan.  637.  81  Pac.  177;  Miller  v. 
Dltlinger,  81  Kaa  9,  105  Pac  20,  26  L.  B. 
A.  (N.  S.)  595»  19  Ann.  Cas.  261 ;  Baldwin 
V.  Gibson,  85  Kan.  267,  U6  Pac.  827 ;  David- 
son v.  Tlmmons,  88  Kan.  553,  129  Pac.  133. 
.  Other  points  presented  need  not  be  con- 
^dered,  as  the  foregoing  end  the  case. 

The  judgment  Is  modified  by  requiring  an 
accounting  to  the  def^idant  as  indicated. 
All  the  Justices  concurring. 


UATASSABIN  t.  WIOBTFA  B.  *  LIGHT 
GO.  «t  aL   (Nou  20718.) 

(Snprone  Court  of  Kansas.  March  1917.) 
(Byllahus  hy  the  Court.) 

1.  TBIAL  156(2)— DEinJBEEB  TO  EVIDEITCI— 
flll¥KOT. 

When  plaintiff's  evidence  is  challenged  by 
demurrer,  all  the  evidence  adduced  in  support 
of  his  cause  of  action  is  entitled  to  most  favor- 
able consideration ;  and  it  is  immaterial  that 
the  testimony  of  some  of  his  witnesses  may  be 
contradictory  to  or  incouaisteDt  with  that  por- 
tion of  it  which  tends  to  support  his  cause  of 
action. 

[Ed.  Note.~For  other  eases,  see  Trial,  Gent. 
Dig.  !  355.] 

2.  Nbouoenck  ®=»65— Oontbibutobt  Neou- 

Bole  followed  that,  where  a  plaiutiS's  neg- 
ligence merely  furnishes  the  situation  or  condi- 
tion whereby  the  unrelated,  unforeseen,  and  un- 
anticipeted  negligence  of  another  does  him  an 
injury,  the  plaintiff's  n^Ugence  is  not  necessari- 
ly contributory,  nor  does  it  necessarily  bar  a  re- 
cover; for  his  damages  sustained. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  SS  83,  94.] 

8.  TbUIi  4=s»2^--Il*STXU0TJ0ir  — Gohstbuo- 
TXON. 

An  instmctlon  vitiitn  the  principle  an- 
Doonced  In  s^bus  2  examined,  and  mM  not 


to  be  a  pronouncement  of  the  discarded  doctrine 
of  comparative  Bei^ftenc& 
[Ed.  Note.— For  otbar  cuaa,  mm  TOai,  Oent 

DiiE.  U  6e9-57aj 

Bordi  and  Ptntar*  JX.  fllssanttnc  in  pub 
An^iQBl  tnn  £)l>tilct  Gourt^  Sedgwick 
Oonntr* 

Action  by  Lam  MataasBrln  agBinst  the 
Wldiitti  Railroad  St  lAgbt  Oonmnj  and  oth- 
era.  Jadgmait  tar  ^alntU^  and  dflCendanta 
appeal.  Affirmed. 

Kos  Harris  and  V.  Harris,  both  of  "Wichi- 
ta, for  appellants;  Dale  &  Amldon  and  S.  A. 
BuCfcland,  an  of  Wldiita,  far  appellee. 

DAWSON,  J.  The  plaintiff  recovered  dam- 
ages for  Injuries  received  while  attempting 
to  alight  from  defendant* 8  street  car.  His 

petition  alleged: 

That  while  riding  as  a  passenger  he  signified 
to  the  conductor  his  desire  to  get  off  the  car, 
and  "that  the  cMiductor^  Hercer.  notified  the 
motorman,  Magann,  by  ringing  a  bell,  and  that 
thereupon  the  car  stopped  for  the  purpose  of 
permitting  said  plaintiff  to  alight,  and  that 
thereupon  plaintiff  approached  the  rear  Bteps  of 
said  car  to  alight  uitnfrom^  and  as  plmntiff 
was  about  to  step  off  the  said  car,  and  before 
he  had  time  to  alight,  and  while  he  was  prepar- 
ing to  alight,  the  said  defendant  Hagann  and 
BBid  defendant  Heroer,  with  gross  caidesaneas 
and  negligence,  carelessly,  negugently,  and  wan- 
tonly started  said  car  with  a  Sudden  jerk,  with 
such  force  and  violence  tiiat  it  threw  said 
plaintiff  from  the  rear  platftnm  of  said  ear  to 
the  street,  and  that  said  plaintiff  atmck  the 
street  with  such  force  and  violence,"  etc. 

Defendant  assigned  error  la  overruling  Its 
demurrer  to  plalntUTs  evidence  and  In  the 
Instructions  to  the  jury. 

PlalntUTs  own  testimony  harmonized  with 
13»  allegationB  of  his  petition  and  tmded  to 
support,  tbem  and  the  .jury's  special  findings 
are  to  the  same  effect  But  he  produced  one 
witness,  by  depoaitloD.  one  Murdock*  who 
testified: 

That  the  ear  did  not  come  to  a  standstHIj  bnt 
was  going  10  or  11  miles  an  hour  when  plamtiff 
left  Uie  car ;  that  it  "slowed  down  and  icept  on 
slowing  down  until  it  passed  tht  crossiiui,  and 
just  as  the  plaintiff  turned  loose  the  car.  or 
3uBt  a  little  before  he  .turned  loose  of  the  car, 
the  power  on  the  car  was  turned  on  in  such  a 
manner  that  the  car  shot  forward,  at  tha  tlaie 
the  plaintiff  turned  loose  of  the  car.  and  when  hs 
came  in  contact  with  the  ground  he  rollad  or 
slid." 

[1  ]  It  Is  contended  that  on  thla  testlmooy 
of  Unrdock  a  demurrer  to  the  evidence 
should  have  been  sustained,  that  It  must  be 
taken  as  true  by  the  plaintiff,  who  proffered 
It,  and  that  the  plaintiff's  own  testimony 
cannot  be  used  to  impeach  or  contradict  It, 
AssumluK  that  Murdochs  testimony  did  In 
fact  materially  differ  from  plaintiff's  own 
evidenee,  nererttieleBs  a  demurrer  would  not 
lie.  That  pr<^8ltlon  was  set  at  reat  !■ 
Goon  V.  Ballway  Oa,  76  Kan.  282,  285,  89 
Pac  682,  688,  where  It  waa  h«ld  that,  when, 
a  demurrer  Is  Invoked  to  teat  tihe  anffldency 
ot  a  park's  evidence,  every  element  of  that 
evidence  which  tends  to  sapport  the  paity^ 
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aUegaUoDS  must  be-  flBT(ffaI>ly  considered, 
and  that  In  such  test  the  fact  that  some  of 
tbe  erldenee  thna  adduced  Is  IneomdsteDt 
vttli  or  cwtrtdietoijr  to  Ibe  rest  of  It  Is  Im- 
mateiiaL  The  court  said: 

"It  Is  no  answer  to  sa^  that  the  other  ert- 
dence  givcD  by  plaintifif  or  by  witnesses  produced 
b;  him  weakened  or  destroyed  tbe  effect  of  essen- 
tial parte  of  this  evidence.  It  is  not  the  prov- 
ince of  the  conrt  on  demurrer  to  determine  the 
effect  of  conflicting  or  contradictory  evidence, 
'but  [the  court]  must  coneider  as  true  every 
portion  of  the  evidence  tending  to  prove  the  case 
of  the  party  resisting  the  demurrer.'  " 

It  woald  be  a  hard  doctrine,  indeed,  to 
hold  that,  If  every  witness  produced  in  sup- 
port of  a  cause  of  action  did  not  give  testi- 
mony In  substantial  accord  with  the  evidence 
of  every  other  such  witness,  the  party  pro- 
ducing such  witnesses  would  lose  his  cause. 
l*e  four  Bvangellsta  do  not  tell  exactly 
the  sanie  story,  but  learned  casuists  hold 
that  the  Inconsequential  differences  In  their 
testimony  strengthen  rather  than  weaken  tbe 
evidence  on  their  main  theme  on  that  ac- 
count. 

The  demurrer  to  the  plaintiff's  ei^dence 
was  piY^erly  overruled,  and  It  I9  not  neces- 
sary to  discuss  another  question  which  would 
naturally  Intrude — whether  Murdock's  evi- 
dence did  in  fact  materially  differ  in  any  Im- 
portant particular  frcMn  that  of  plaintiff. 
Certainly  Blurdock's  testimony  does  not  of  it- 
self establish  contrltratoiT  negligence  on  tbe 
part  of  tbe  plaintiff. 

Tbe  next  error  assigned  Is  based  on  tbe  in^ 
structlon: 

"Tou  are  further  instructed  that,  even  though 
yon  find  from  the  evidence  that  the  plaintlfl 
was  ne^igent*  In  alicfatiiig  from  the  oar  in 
question,  atill,  if  you  further  find  that  the  de- 
fendant through  Its  employes  was  guilty  of  neg- 
ligence as  all«!ed  bv  plaintiff,  and  that  plain- 
tiS  would  not  nave  been  injured  except  tor  the 
negligence  of  the  defendant  company,  or  its  em* 
ploy«8,  and  you  further  find  tnat  such  negli- 
gence was  the  direct  and  proximate  cause  of 
pTalntMTa  iBjnrles,  all  as  alleged  htm,  than 
70U  are  insbvcted  that  the  plaintiff  woald  be 
entitled  to  recover,  and  this  notwithstanding 
that  he  was  negligent  In  the  first  iastonce." 

[2]  Appellant  contends  that  this  instruc- 
tion Is  condemned  by  the  decisions  of  this 
court  which  hold  that  the  doctrine  of  com- 
parative negligence  is  not  recognized  in  this 
state.  Railroad  Co.  v.  Henry.  S7  Kan.  154, 
45  Pac.  576;  Railway  Co.  v.  Walters,  78 
Kan.  30,  96  Pac  346.  Perhaps  the  Lej^la- 
tnre  has  re-established  this  old  subtlety  in 
compensation  cases  (Laws  1911.  c.  218,  S  46) ; 
but  the  rule  contended  for  by  appellant  still 
prevails  In  ordinary  damage  suits.  But  does 
a  fair  reading  of  the  Instruction  warrant  the 
criticism  directed  toward  It?  Laying  aside 
the  question  of  Its  relevancy,  does  not  the 
Instntctlon  state  correctly  a  famlUar  princi- 
ple of  law?  If  in  fact  the  plaintiff  was  neg- 
ligent Id  getting  on  the  rear  platform  or  on 
tbe  step  while  tbe  car  was  slowing  down  to 
a  stop  or  before  It  completely  stopi>ed,  or  In 
attempting  to  alight  before  it  entirely  stop- 


ped, such  negligence  would  probably  not 
have  resulted  In  bis  Injury  bat  for  tbe  unex- 
pected n^llgeoce  and  carelessness  ct  the  d»> 
feadant.  Hla  own  ne^lgence  ml^t  qnly 
bave  famished  tbe  c(»ditlon  or  sltoation 
where  the  unrelated  and  nnantlclpated  n^^- 
gence  of  the  detondant  did  him  the  injury. 
That  proposition  fairly  presmted  a  qaestl<H2 
ot  fact,  when  the  dements  of  contributory 
negligence  were  sufl^ently  covered,  as  they 
were  heire,  in  other  instructions  given  to  the 
Jury. 

It  is  well  established  by  the  authorities 
that  the  negligence  of  a  person  which  merely 
furnishes  the  situation  or  condition  whereby 
an  Independent,  unforeseen,  and  unanticipat- 
ed agency  causes  his  Injury  will  not  bar  a 
recovery  for  such  injury.  ■  Railway  Co.  v. 
Columbia,  66  Kan.  390,  69  Pac  338,  58  L.  B. 
A.  309 ;  Gas  Co.  v.  Dabney,  79  Kan.  820,  101 
Pac.  488;  Eberhardt  v.  Telephone  Co.,  91 
Kan.  763,  139  Pac.  416;  Railway  Co.  v.  Wal- 
ters, 78  Kan.  39,  40,  96  Pac.  346;  Simon  v. 
Telephone  Co.,  97  Kan.  42.  44,  154  Pac  242 ; 
Wa^lngton  &  Georgetown  R'd  v.  Harmon, 
147  U.  S.  571,  13  Sup.  Ct  557,  37  L.  Ed.  284. 

[t]  The  Instruction  given  may  be  subject 
to  some  criticism,  but,  since  other  Instruc- 
tions fully  covered  the  legal  theory  of  tbe 
defense,  we  think  the  criticised  tnatmction 
can  hardly  be  said  to  announce  the  doctrine 
of  comparative  negligence  or  otherwise  to 
have  misled  tbe  Jury,  and.  as  no  other  mate- 
rial error  in  this  case  Is  apparent,  flie  Judg- 
ment Is  affirmed. 

JOHNSTON,  0.  3^  and  MASON,  WBST, 
and  MARSHALL,  JJ.,  concurring.  BURGH 
and  PORTER,  JJ.,  dissent  from  the  third 
paragraph  of  the  syllabus  and  correqKnidliig 
portion  of  the  opinion. 


In  re  WITTS  ESTATB. 
PEE  T.  WITT.   (No.  20749.) 
(Snprane  Court  of  Kansas.    Mardi  10^  1&17J 

(SyUabiu  by  the  Court.) 

Courts  iS=»a02(5)  —  AfPBu,  nou  Pbobatb 

CouBT— Bond. 
An  aiH>eai  bond  is  eosential  to  the  granting 
of  an  appeal  bom  the  dadsiao  of  the  probate 
court:  and«  while  a  cash  depoait  may  be  ac- 
cepted as  security  with  a  bond,  there  is  no 
authority  in  the  statute  for  the  acceptance  of  a 
cash  deposit  as  a  substitute  for  a  bond. 

(Ed.  Note.— For  other  cases,  see  Courts,  Oaut 
Dig.  i  -486.] 

Appeal  from  District  Court,  Labette 
County. 

Application  by  Katie  T.  Pee  to  probate  a 
will,  opposed  by  Alice  Witt  From  a  Judg- 
ment of  the  district  court  dismissing  petl-' 
{loner's  attempted  appeal  from  denial  of  pro> 
bate  tbe  pnrtnte  omut,  petitioner  appeals. 
AfiSrmed. 
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Neltwn  Case,  of  Oswego,  for  appellant  A. 
D.  Meale,  of  CBietopa,  for  apptilee. 

JbOHNSTON,  a  ;r.  An  appllcaUon  to  the 
probate  conrt  to  require  the  probate  of  a  wVl 
vras  denied.  The  petitioner  undertook  to  ap- 
peal by  giving  a  proper  notice,  makli^  the 
required  affidavit,  but,  instead  of  giving  a 
bond  as  the  statute  prescribes,  making  a  cash 
deposit  of  $60  which  tbe  probate  coart  ap- 
proved. A  transcript  of  the  record  of  the 
proceedings  was  transmitted  to  the  district 
court,  and  there  the  attempted  appeal  was 
dismissed  upon  tbe  ground  that  no  bond  had 
been  given  as  required  by  the  statute,  and 
from  that  judgment  an  appeal  has  been 
taken. 

The  only  question  presented  here  Is:  Can 
a  valid  appeal  be  taken  from  a  decision  of  the 
probate  court  where  no  appeal  bond  has  been 
given?  What  are  the  essential  steps  to  be 
taken  before  an  appeal  can  be  allowed?  Aft- 
er providing  for  notice  of  an  lntentl<m  to 
nppeal  within  a  fixed  time,  the  atatate,  so 
far  as  applicable  here,  provides: 

"The  applicant  for  snch  appeal,  his  agent  or 
attorney,  shall  file  an  affidavit  that  the  appeal 
U  not  taken  for  the  purpose  of  vexation  or 
delay,  but  because  the  affiant  believes  that  the 
appellant  is  aiffirieved  by  the  decision  of  the 
court."   Gen.  Stat.  1915,  8  4677. 

"Every  appellant  shall  file  In  the  probate 
court  a  bond  in  such  sum  and  with  such  securi- 
ty as  may  be  fixed  and  approved  by  the  probate 
court,  conditioned  that  he  will  prosecute  the 
appeal  and  pay  all  sums,  damages  and  costs  that 
may  be  adjudged  against  him,"  etc.  Gen.  Stat. 
1016,  i  4673. 

"After  such  affidavit  and  bond  have  been  filed, 
the  appeal  shall  be  granted,  but  shall  not  be  a 
supersedeas  in  any  other  matter  relating  to  the 
administration  of  tbe  estate,  except  that  from 
which  the  appeal  la  specially  taken.  Oen.  Stat. 
1915,  I  4679. 

The  ri^t  to  on  appeal  la  Btatntory.  Par- 
ties wishing  to  avaU  themaelvea  of  the  right 
must  comply  with  the  provlsUms  of  tb6  stat- 
ute prescribing  the  manner  and  the  clrcum- 
stances  under  wbldi  an  appeal  may  he  taken. 
Before  an  appeal  can  be  allowed  the  afiKJavlt 
ahowtng  certain  facts  must  be  made  and  filed, 
and  a  bond  with  certain  conditions  mast  be 
given  and  filed.  Tbe  requirement  that  an  af- 
fidavit shall  be  made  is  no  more  mandatory 
than  that  a  biond  shall  be  given,  and  as  to  tbe 
affidavit  It  has  been  held  that  it  is  a  pre- 
requisite to  the  granting  of  an  appeal  and  es- 
i-^ntlal  to  the  jnrlsdlctloD  of  the  court. 
Spangler,  Adm'r,  v.  Boblnson,  20  Kan.  682; 
McClun  V.  Glasgow,  65  Kan.  182,  40  l^c.  S29. 
In  speaking  of  an  appeal  bond  required  under 
the  justices*  act,  in  which  sacb  a  bond  is 
made  necessary  to  an  appeal  and  where  there 
Is  a  provision  similar  to  the  requirement  un- 
der conslderatlcm.  It  was  said: 

"For,  as  has  already  been  seen,  the  appeal 
bond  Is  the  foundation  tor  the  appeal,  and  the 
appeal  cannot  come  Into  existence  without  It. 
Nothing  further  than  the  giving  of  the  bond 
is  required  by  the  statutes  of  appellant,  and 
nothing  less;  and  nothing  can  be  aobstituted 


for  the  bond."   St  L..  E.  &  8.  W.  By.  Oo.  v. 
Morses  60  Kan.  90,  106.  31  Pae.  676,  678. 

Tbe  appellant  Indats  that  a  caA  depoalt 
may  be  substituted  for  tbe  bond  as  It  answers 
the  purpose  of  a  bond  and  aCEwds  as  raaiA 
protection  as  a  bond  could  give.  The  sta.tnte 
does  not  autborlEe  a  snbstitnbe  for  the  bond, 
nor  that  the  appeal  may  be  allowed  if  Bixne- 
thlng  affording  tbe  wpostte  party  equal  pro- 
tection shall  be  given,  and  the  conrt  Is  not 
warranted  In  modl^lng  the  leglfdattve  re- 
quirement because  it  might  think  that  wmie 
substitute  would  be  equally  effective.  Stat^ 
utes  provldiiv  for  appeals  are  to  be  liberally 
coustmed  in  furtherance  of  the  light  of  ap- 
peal, but  the  right  Is  wholly  wiUiln  leglaln- 
tlve  control  and  the  statute  is  not  open  to  a 
construction  that  would  dli^enae  wIUl  an  ap- 
peal bond  or  authorise  the  acceptance  of 
something  in  lien  of  it  Beckwlth  v.  E.  C. 
A  O.  B.  Co,,  28  Kan.  484.  See,  ahM),  Irf>vUt, 
V.  Wellington  &  Western  B.  Oa,  26  Kan.  297; 
Applegate  v.  Young,  62  KaxL  100,  61  Pac  402. 

The  recent  case  of  Jarrard  v.  McCarthy. 
96  Kan.  719^  149  Pac.  096,  Is  dted  and  veiled 
on  by  the  appellant,  wherein  it  was  bdd  that 
a  cash  deposit  ml^t  be  accepted  wiQi  a  bond 
as  security,  but  In  that  case  a  peorsonal  bcmd 
had  been  given  containing  all  tbe  statutory 
conditions.  The  question  there  was  the  diar- 
acter  of  security  that  might  be  taken.  The 
Btatote  provides  that  the  appellant  shall  file 
h  b(Hid  "with  such  security  as  may  be  fixed 
and  approved  isv  the  probate  court"  As  tbe 
statote  has  not  prescribed  tbe  kind  of  secori- 
ty  which  should  be  given,  but  left  it  to  the 
Judgment  of  the  probate  court;  It  was  decided 
tliat  a  cash  deposit  filed  with  the  bond  m^t 
be  accepted  as  securi^  If  it  met  tbe  approval 
of  the  court  NotUng  In  the  decision  sug^ 
gests  that  an  appeal  could  be  granted  on  a 
naked  deposit,  nor  that  an  appeal  could  be 
allowed  without  the  b«id  which  the  statate 
specifically  requires.  Aside  from  the  vxpreaa 
requirement  that  a  txnid  is  essential  to  an 
appeal,  a  deposit  is  not  the  equivalent  of  tbe 
bcmd  cohtatidng  the  statutory  obllgatlona.  It 
only  affords  protection  to  tbe  amount  of  tbe 
deposit,  which  Is  not  enough.  St  L.,  K.  &  S. 
W.  By.  Go.  V.  Morse,  supra.  The  condition 
of  the  bond,  as  we  have  seen,  is  that  tbe  ap- 
pellant shall  prosecute  the  appeal  and  in  ad- 
dition pay  all  sums,  damages,  and  costs  that 
may  be  adjudged  against  him.  Tbs  oral  ne- 
gotiations between  the  depositor  and  the  pro- 
bate court  when  the  deposit  was  made  are 
not  of  record,  and  are  probably  not  enforce- 
able. To  accomplish  an  appeal  there  must 
be  the  written  obligation,  substantially  con- 
taining the  statutory  conditions  for  diligent 
prosecution  of  the  appeal  and  tbe  payment  of 
all  sums,  damages,  and  costs  that  may  be  ad- 
judged against  the  appellant  The  appeal  is 
not  based  upon  an  irregular  or  defective  bond  ' 
which  might  have  been  the  subject  of  an 
amendment.  No  bond  of  any  lilnd  was  gir- 
en.  and  hence  the  attempted  appesl  was  a 
nullity.   There  was  nothing  to  amoid,  al- 


Digitized  by  Google 


HICKS  T.  1>AVIS 


799 


tiwugh  it  does  not  appear  that  appellant  ap- 
plied to  the  district  court  for  leave  to  amend. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 


HIOKS  T.  DAVIS,  State  Auditor.  (No.  19048.) 
(Supreme  Court  of  Kansas.   March  10,  1017.) 

(BvVubut  by  ik9  Court.) 

1.  Omens  «=»114— liiABiLrrr— I]bbobs. 

Rule  followed  that  executive  officers  are  not 
liable  for  errors  in  the  perforuiance  of  daties 
inrolTinz  discretion  aod  judgment,  jq  the  ab- 
sence of  malice,  oppression  in  office,  or  wUlfnl 
misoondnct.  Bailroad  Co.  v.  Nation,  88  Kan. 
287,  lOe  Pae.  772. 

[Ed.  Note.— For  other  cases,  sea  Officen,  Out. 
Dig.  SI  187-192.] 

(Additional  ByUoliu  by  Bdiiorial  Btaif.} 

2.  States  «»73— Officebs— "AtmrroR." 

Under  Const  art  1,  §  1,  crcatiiu;  the  office 
of  state  aodltor,  but  not  defining  his  dntieB,  they 
are  those  pertatninf;  to  tiiat  office  at  common 
law;  an  auditor  bemg  so  officer  who  examines 
accounts  and  verifies  the  accuracy  of  the  state- 
ments therein. 

[Bd.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  S  74. 

For  other  defloitioDs,  see  Words  and  Fhrasss, 
First  and  Beoood  Beriss,  Auditor.] 

Motion  by  I*.  U.  Bides,  to  allow  damages 
against  W.  B.  Davis,  personally,  because 
Judgment  .went  against  him  in  his  official 
capacity  as  State  Auditor.    Bfotlon  denied. 

W.  A.  Snook,  of  Kansas  City,  for  plaintlit. 
S.  M.  BrewBter,  Atty.  Gem.,  and  8.  N.  Hawkes 
and  John  Ii.  Hunt,  boQi  ot  Topeka,  Jor  do* 
fendant 

DAWSON,  3.  This  is  a  motion  to  allow 
damages  under  section  7665  of  the  Qeneral 
Statutes  of  1016  against  W.  B.  Davis,  pex^ 
sonally,  because  Judgment  went  against  him 
In  his  official  capacity  as  state  auditor 
(Hicks  V.  Davis,  97  Kan.  312,  164  Pac.  1030; 
97  Kan,  6^,  166  Fac.  774)  in  an  application 
for  a  writ  of  mandamus  to  require  him  to 
audit  a  claim  and  to  issue  a  warrant  therefor 
in  favor  of  plalntUT  for  a  sum  of  money  al- 
lowed to  him  by  the  Legislature. 

[1 ,  t]  It  la  contended  Uiat  the  defendant 
auditor's  duty  was  purely  ministerial.  But 
the  functions  of  a  state  auditor  are  more 
than  those  of  a  mere  ministerial  officer.  The 
Constitutitxi  which  creates  the  office  of  state 
auditor  (article  1,  i  1)  does  not  define  his 
duties.  Therefore  they  are  those  which  per- 
tained to  ttiat  office  at  common  law.  These 
■re  well  set  forth  in  People  v.  Green,  6  Daly 
(N.  Y.)  m.  200,  where  it  is  said: 

"What  is  an  auditor?  Originally  It  meant  an 
officer  of  the  king,  whose  duty  it  was,  at  stated 
periods  ot  the  year,  to  examine  the  accounts 
of  inferior  officers  and  certi^  to  their  correct- 
ness (Blount's  DictiMiary  of  1681;  Cotgrove's 


Dictionary  of  1632;  Rastall's  Termes  de  la 
I«y;  De  Foe's  English  Dictionary  of  173^ 
and  was  afterwards  used  to  designate  these 
officers  of  the  Court  of  Echequer  wh<me  duty, 
according  to  C^ke,  was  to  take  the  accounts  of 
the  receivers  of  the  king's  revenue  and  'audit 
and  perfect  them,'  without,  however,  putting  in 
any  changes,  their  office  being  only  to  audit  the 
accounts;  that  is,  ascertain  their  correctness. 
4  Coke's  Inst.  107.  The  very  object  of  examin- 
ing and  auditing  an  account  is  to  ascertain 
whether  there  are  any  errors  or  mistakes  in  it. 
and  hence  the  definition  of  the  verb  'to  audit.* 
which  is  to  examine,  settle,  and  adjust  accounts, 
to  verify  the  accuracy  of  the  statement  submit- 
ted to  the  auditine:  officer  or  bofly.  McFlrnth's 
Com.  Diet  *At  the  present  day,'  says  Wed^e- 
wood,  one  of  the  last  writers  upon  the  meaning 
of  Enrilsh  words,  'this  term  is  confined  to  the 
Investigation  of  accounts,  the  examination  uid 
allowauce  of  which  is  termed  the  audit' " 

See,  also,  Coke's  Institutes,  fourth  part, 
106,  and  note  In  6  Cktrpus  Juris,  861. 

The  Legislature  undoubtedly  may  add  min- 
isterial and  other  duties  not  incompatible 
with  those  of  an  executive  officer,  and  many 
such  duties  have  been  so  imposed,  but  the 
common-law  powers  of  the  state  auditor  re- 
main. As  such,  the  auditor  must  scrutinise 
erery  claim  against  the  state,  note  and 
verify  its  genuineness,  satisfy  himself  that 
the  claimant  Is  the  party  duly  entitled  there- 
to ;  that  the  claim  is  presented  In  due  form  ; 
that  an  appropriation  has  been  duly  made  to 
meet  the  demand ;  that  the  demand  Is  clear-, 
ly  within  the  scope  of  the  appropriation  act ; 
that  the  act  has  been  regularly  and  con- 
stitutionally adopted;  that  the  demand  Is  due 
when  made,  and  It  Is  within  the  auditor's 
province  and  within  his  powers  to  reserve 
doubtful  claims  In  favor  of  the  public  treas- 
ury. All  this,  of  course,  must  be  done  In 
the  utmost  good  faith,  otherwise  he  may  be 
personally  penalized  as  the  statute  provides; 
but  It  would  do  the  state  as  well  as  the  au- 
ditor a  great  Injustice  to  announce  a  rule  that 
the  auditor  would  subject  himself  to  a  jier- 
Bonal  liability  In  every  case  whoi  it  was 
finally  adjudicated  that  he  had  erred  on  the 
Bide  of  the  public  by  refusing  to  audit  and 
honor  a  questlonabie  demand  against  the 
state.  That  rule  would  t^pt  the  auditor  to 
consider  the  chances  of  a  personal  liability 
for  errors  in  Judgment,  when  his  mind  should 
be  free  to  consdentloasly  consider  tlie  merits 
and  l^rality  of  claims  against  the  state  fear- 
less of  personal  oonsequeuces.  Such  duties 
as  these  which  we  have  outlined  and  many 
similar  duties  Imposed  by  law  up4»  the  audi- 
tor are  of  too  great  Importance  and  call  for 
too  mi^  prndenoB,  judgment  and  dlBcietlon 
to  be  Gbaracterlsed  as  merely  mltdsterial. 

I  Cyc.  1443-144S.)  The  Instant  case  does 
not  differ  In  principle  from  the  doctrine  an- 
nounced In  BaUroad  Oo.  t.  Nattfm,  83  Ean. 
287, 109  Paa  772. 

The  motion  Is  denied.  AH  the  Justices  con- 
curring. 
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OAKLAND  SCHOOL  DIST.  NO.  17  OP  AL- 
LEN COUNTY  et  al.  t.  BOARD  OP  EDU- 
CATION OF  CITY  OF  HUMBOLDT,  AL- 
LEN COUNTY,  et  fcL   (No.  2M94.) 

(Snpreme  Court  of  KanaaB.    March  10,  1917J 

(SifUabtu  by  fhe  Court.) 

1.  SCHOOU  AND  SCROOXi  DlSTRICTB  *=»42(1)— 

BxcLTJsroH  OF  TEBarroBT— Pbockdingb. 
The  evidence  shows  that  the  condnaioas  of 
the  trial  court  are  well  saatained. 

[Ed.  Note.— for  other  cases,  see  Schools  and 
School  Districts,  Cent.  "Dig.  89  81-84.] 

2.  Schools  and  Sohool  Distbictb  «s>42(1)-— 

ATTAOHIlf  a  or  ANACBZVT  TSUUTOBT  —  PBO' 
OBBDIHaS. 

The  first  requisite  for  attachlne:  adjacent 
territory  to  a  city  school  district  (Gen.  Stat 
1915,  i  9129)  is  good  faith,  and  a  scheme  to  se- 
cure by  the  means  shown  in  the  record  aigna- 
turea  to  a  petition,  so  as  to  add  to  the  taxable 
proiKrty  of  a  city  acbool  district  is  not  a  com- 
pliance with,  but  a  perversion  of,  the  statute. 

[Ed,  Note.— For  other  cases,  see  Schools  and 
Sc&DOl  Districts.  Cent  Dig.  H  81-84.] 

Atveal  from  District  Court,  Allen  County. 

Proceeding  by  the  Oakland  School  District 
No.  17  ci  Allen  County,  Kan.,  and  otbers, 
agalnat  the  Board  of  Education  of  the  City 
Of  Humboldt,  Allen  County,  and  oQien.  Judg- 
ment for  plaintUCs,  and  the  named  deifendant 
8i^>eals.  AfBrmed. 

Ewing,  Oard  &  Gard,  of  lola,  and  Amos  ft 
C^mnon,  of  Humboldt,  for  epiKlIant.  Calll- 
son,  Forrest  &  Clifford  and  A.  H.  Campbell, 
all  of  lola,  and  J.  B.  F.  Gates,  at  Independ- 
ence, for  appellees. 

WEST,  J.  [1}  The  board  of  education  of 
the  dty  of  Humboldt  appeals  form  a  judg- 
ment setting  aside  Its  order  of  October  21, 
1914,  purporting  to  detach  certain  teiTltory 
from  an  adjacent  scdiool  district  The  board 
felt  the  need  of  more  property  on  which  to 
raise  taxes.  A.  half  section  of  land  lying  ad- 
jacent and  In  school  district  No.  17  would 
Increase  the  valuation  by  $1,452,395,  and 
while  It  would  limit  the  latter  district  to  leas 
than  a  quarter  of  a  million  dollars  assessed 
value  It  would  add  to  the  taxes  of  two  Indus- 
trial plants  located  on  the  half  section  f  10  a 
day  and  (3  a  day,  respectively.  There  was 
not  a  child  of  school  age  on  the  half  section. 
One  family  consisting  of  man  and  wife  lived 
In  a  house.  Another  family  oonststing  of  a 
man  and  wife  lived  in  a  tent  where  they  had 
sojourned  for  some  time  by  the  sufferance 
of  one  of  the  plants  for  whldi  the  husband 
worked.  They  had  a  daughter  who  had  re- 
cently married.  August  24,  1A14^  the  board 
met  In  sperfal  session — 

"for  the  purpose  of  considerii^  ways  and  means 
whereby  a  part  or  oil  of  district  No.  l7  might  be 
uTinexed  to  district  No.  18.  also  miscellaneous 
items  preparatory  to  the  opening  of  achooL  Aft- 
er considerable  discussion  it  was  moved  md 
seconded  that  the  president  appoint  a  com- 
mittee to  interview  the  patrons  of  district  No. 
17,  in  regnrd  to  annexation  to  district  Na  16. 
Motion  carried.     President  appointed  on  this 


committee  Wm.  Manfon  and  J.  M.  Llntaer,  and 

they  to  secure  such  help  as  they  desire." 

October  21st  another  ^lecial  meeting  was 
called,  at  which  time  another  member  was 
added  to  the  committee.  The  signatures  of 
the  family  living  in  the  tent  and  that  of  their 
married  daughter  were  obtained.  The  man- 
ner of  obtaining  th6  latter  is  erne  of  tbe  In- 
teresting features  of  the  case:  Assuming, 
without  deciding,  that  they  were  real  resi- 
dents of  the  desired  territory  and  not  mere 
transients,  it  is  to  be  observed  that  one  of 
the  members  of  the  committee  secured  the 
services  of  the  family  physician  of  the  de- 
sired signers.  The  man,  I^.  Achey,  who  was 
working  for  one  of  the  plants,  objected  to 
signing  for  fear  trouble  would  arise,  and  the 
solicitors  assured  falm  there  would  be  none. 

"They  said  it  wouldn't  make  ua  any  trouble; 
if  be  any  trouble,  it  would  be  on  them,  and  they 
said  the  trouble  would  be  on  tbem;  they  wonU 
be  in  all  the  trouble  if  then  was  anr  trouble 
come  up.  Q.  What  was  the  trouble  talked 
about?  A.  Well,  the  trouble  was  about  ua 
moving  or  anything  of  that  kind,  it  we  had  to  fcet 
out  of  tbe  land :  I  still  wanted  to  work  for 
them  when  they  had  more  work  to  do  and  ench 
as  that.  Q.  To  what  extent  did  they  say  they 
would  protect  you  in  the  event  any  teouble 
should  occur?  A.  They  eaid  tber  would  stand 
by  ns  until  the  day  of  reaurrectlan  if  any  trouble 
oune  up,  for  they  would  stay  with  vs.' 

There  Is  no  dispute  mat  substantially-  this 
assurance  was  giVen.  It  appears  that  after 
tbe  employer  learned  of  the  lEdignature  ICr. 
Achey  waa  ordered  ctt  tbe  premises,  and  on 
suggesting  that  he  hated  to  lose  his  job  wmm 
told  tibat  the  way  to  retain  it  .was  to  take  his 
liame  from  the  paper.  The  A<^y8  then 
went  to  see  a  member  of  the  commtttee,  who 
told  them  wliere  there  vm  some  hooaes  titer 
could  look  at  and  if  suitable  to  report  to  him. 

''Ee  said  there  was  some  houses  down  below 
there :  we  could  go  look  at  them,  and  if  they 
suited  us,  to  come  hack  and  let  him  know ;  we 
went  down  and  looked  at  tbem ;  it  got  pretty 
cold,  bmt  we  come  back  up,  and  be  made  ar- 
rangements  for  to  get  them  for  us,  which  one; 
we  told  him  which  one,  and  he  made  arrange* 
ments  to  get  one  for  us;  •  *  •  made  ai^ 
rangements  over  telephone." 

Witness  further  testified  that  the  member 
said  If  any  one  came  to  them  for  rent  to  send 
tbem  to  him.  At  the  time  of  the  trial  the  wit- 
ness was  still  living  at  the  same  place  and 
bad  not  paid  any  rent  The  county  superin- 
tendent testified  that  on  October  21at  the 
president  of  the  board  of  education  held  up 
to  her  the  order  of  the  board  attaching  Qie 
territory. 

"He  held  It  while  T  read  it  When  I  got 
through  I  looked  straidit  at  him,  and  he  said  I 
would  like  if  you  would  not  say  anytliing  about 
this  for  a  few  days.  •  •  •  He  never  left  the 
paper  with  me,  but  took  It  away." 

She  did  not  file  it  because  she  was  enjoined 
by  the  Oakland  school  district  not  to  do  so. 

The  trial  court  in  a  long  written  memoran- 
dum giving  reasons  for  the  decision  remark- 
ed, among  other  things,  that  neither  of  the 
applicants  presented  the  ei^Ucatlon  to  tbe 
board  or  was  present  at  any  action  takes 
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thereon,  nor  so  far  ta  the  evidence  dlscSoaed 
manifested  any  Interest  whaterer  In  the  mat- 
ter. The  petition  alleged  that  the  Adieya 
were  induced  to  sign  against  their  will  by 
the  aasnrance  that  if  any  trouble  arose,  or 
if  the  company  sbonld  ask  them  to  remove 
from  tbe  grounds,  the  solldtorB  would  see 
that  they  had  a  place  to  Itvfi,  and  would 
stand  by  them  until  tbe  day  of  resurrection ; 
that  the  signing  of  the  application  by  the 
Acheys  and  tbelr  daughter  was  not  in  good 
faith  by  either  the  petitioners  or  tbe  solid- 
ton;  and  that  the  daughter,  Susie  Ryder, 
was  not  a  bona  fide  resident  and  elector  with- 
in the  boundaries  of  the  attached  territory. 
The  petition  expressly  charged  that  the  board 
of  education  unlawfully  and  deceitfully  and 
in  collusion  with  the  Acheys  and  their  daugh- 
ter conspired  to  secure  Improperly,  Illegally, 
and  fraudulently  the  attadiment  of  the  ter- 
ritory in  the  manner  hereinafter  set  fortti. 
The  court  In  the  memorandum  referred  to 
said: 

"From  a  careful  and  consclentions  examina- 
tion and  consideration  of  tbe  pleadings,  and  all 
the  evidence  Introduced  on  the  trial  and  within 
the  statutes  and  authorities  hereinbefore  cited 
and  quoted  from,  and  In  connection  with  the 
reasons  hereinbefore  in  this  memorandum  set 
forth,  I  am  impeUed  to  the  ccnclosion  that  it  is 
my  duty  to  find  the  Issues  in  favor  of  the  plain- 
tiffs and  cross-petitioners,  and  against  the  de- 
fendant board  of  education.  *  •  • " 

[2]  The  statute  (General  Statutes  of  191G, 
I  9129)  provides  that  territory  outside  the 
dty  limits  or  adjacent  thereto  may  be  at- 
tached to  such  dty  for  school  purposes  "upon 
appUcatlott  to  the  board  of  education  of  such 
dty  by  a  majority  of  the  electors  of  such  ad- 
jacent territory,"  and  that  ujwd  the  presen- 
tation of  such  application  if  the  board  deems 
It  jfTOD&T  "aud  to  the  best  interests  of  the 
schools  of  said  dty  and  territory  seeking  to 
be  attached,"  it  may  issue  the  order.  In 
this  case  tbe  order  of  exerdaee  was  reversed. 
The  application  came  from  the  board,  and 
not  from  the  adjoining  territory. 

But  aside  from  this  the  very  first  thing 
manifestly  requisite  in  any  such  proceeding 
Is  good  faith  and  not  a  mere  scheme  or  device 
by  craft  and  overinlluence  to  secure  an  addi- 
tion to  the  taxable  property  of  a  dty.  That 
the  latter  and  not  the  former  marked  every 
step  in  this  proceeding  la  apparent  upon  the 
facts  In  the  record  from  beginning  to  end. 
A  very  natural  supposition  Is  that  in  order 
for  attached  territory  to  be  benefitted  the 
school  children  living  thereon  are  to  have 
tbe  privileges  of  attending  the  dty  schools, 
but  when  such  territory  does  not  contain  a 
child  of  school  age,  it  Is  difticuU;  to  see  how 
such  benefit  can  accrue. 

Suffice  It  to  say  tliat  tbe  trial  court  was 
abundantly  justified  in  the  conclusions  reach- 
ed and  in  the  reasons  suggested  in  the  memo- 
randum. 

The  Judgment  la  affirmed.  All  fha  Juatlces 
Concurring. 


BUMTON  T.  ATCHISON,  T.  &  8.  F.  RZ.  OO. 

(No.  20741.) 
(Supreme  Court  of  Kansas.  March  lOt  1017<) 

(SpUaiut  hy  the  Court.) 

1.  Raujmads  ^33{^— CeossiHa  Aocidbkts— 
Vebdiot. 

Where  the  Jury  finds  that  thwe  Is  nothing 

to  obstract  the  view  of  a  person  approaebing 
a  railway  crossing,  nothing  to  prevent  bim  see- 
ing a  train  for  a  quarter  of  a  mile  or  more,  such 
finding  in  effect  u  an  expression  of  tbe  jnCT*i 
disbelTef  of  his  evidence  that  he  looked  and  fia- 
tenod,  and  saw  no  train  approaching 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent.  Dig.  {  1216.] 

2.  Bailboadb  <Ss>S33(3).  835(1)— GBoasina 

ACCIDENT—COKTBIBUTOBT  NEGLIGENCB. 

Where  a  person  attempts  to  drive  an  auto- 
mobile over  a  railroad  crossing  in  front  of  a 
fast  speeding  train,  which  be  could  have  seen 
approaching  for  a  distance  of  a  auarter  of  a 
mile  or  more,  and  the  crossing  grade  is  muddy, 
steep,  and  suppery,  and  has  a  depression  of 
three  inches  between  the  rails,  whereby  bis  en- 
gine loses  power  and  stops  in  the  d^resaion  be- 
tween tbe  rails,  and  the  train  is  then  so  near 
that  it  cannot  be  stopped  in  time  to  avoid  a 
coIlLBion,  such  perscm  is  guilty  of  contributory 
negligence,  which  bars  his  recovery  for  damages 
notwithstanding  the  negligence  of  the  railway 
company  in  maintaining  tue  defective  crossing. 

[Ed,  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  ii  1062,  1064.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Clyde  Bnnton  against  the  Atchi- 
son, Topeka  &  Santa  V6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed,  and  cause  remanded,  with 
directions  to  enter  Judgment  for  defendant. 

R.  Smith.  A.  A.  Scott,  O.  J.  Wood,  and 
Harlow  Barley,  all  of  Topeka,  for  appelant. 
SoudeTs  ft  Bonders,  of  Wlddta,  tar  appellee. 

DAWSON,  J.  This  case  adds  another  in- 
stance to  the  long  and  melancholy  chronlde 
of  railroad  crossing  acdduits.  While  tbe 
plaintiff  and  hla  wife  were  crossing  the  de- 
fendant's railroad  on  a  rural  highway,  their 
automobile  engine  stopped,  owing  to  a  de- 
fect In  the  crossing,  and  a  Santa  F6  train 
plowed  Into  tbem  and  killed  the  plalntUTa 
wife;  and  this  action  was  brought  by  tbe 
plaintiff  husband  charging  the  defendant  rail- 
way company  with  the  negligence  which 
brought  about  her  death. 

Flalntur  alleged  that  the  crossing  was  de- 
fective In  that  the  grade  approaching  the 
crossing  was  too  steep,  that  there  was  a 
mudhole  at  the  foot  of  the  grade  caused  by 
defendant's  negligent  drainage,  and  that 
there  was  a  depression  of  about  three  inches 
inside  the  planking  between  the  rails,  and 
that  this  condition  of  the  crossing  had  exist- 
ed fbr  a  long  tlm&  He  also  allied: 

That  the  day  was  clondy  and  fo^,  and  a 
light  rain  was  falling,  and  the  wind  was  blowing 
from  the  sonth.  Tbe  plaintiff  had  chains  on  his 
automobile  tires,  and  approached  the  crossing 
from  tbe  east  on  low  gear.  "That  on  account 
of  the  said  mudlude,  and  the  steepness  of  the 
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aaid  grade  and  Its  sUpperiness,  tbe  aatomobile 
of  tbe  plaintiff  lost  pover,  and  Then  tlie  Cront 
wheels  struck  tile  ground  after  dropping  the 
tiiree  inches  on  account  of  the  ground  between 
the  planks  being  lower  than  the  planks,  the  said 
Jolt  stopped  the  said  car  with  the  front  wheels 
over  the  east  rail  and  plank.  That  while  in 
the  said  position  one  of  the  trains  of  the  de- 
fendant *  «  *  came  from  the  north  at  a 
very  high  and  dangeroQs  rate  of  speed,  to  wit, 
about  60  miles  an  hour,  and  struck  the  automo- 
bile of  the  plaintiff  and  tbe  plaintiff  and  his 
wife,  and  threw  the  said  automobile,  the  plain- 
tiff, and  plaintiff's  wife  to  the  south  and  east; 
the  wife  of  the  plaintiff  being  thrown  about  60 
feet  from  the  point  where  she  was  struck.  That 
the  aaid  striking  by  the  said  train  and  the 
throwing  of  the  plaintiff's  wife  and  the  force 
with  which  she  struck  the  ground  killed  her. 
That  had  the  said  automobile  not  been  slowed 
down  and  stopped,  as  aforesaid,  by  the  condi- 
tion of  tbe  said  mudhole  and  the  said  crossing, 
the  said  automobile  and  the  plaintiff  and  plain- 
ttlTa  wife  would  have  crossed  tbe  said  bncka 
in  safety,  before  tbe  said  train  arrired  at  the 
laid  cnasiiig." 

The  general  verdict  was  for  tbe  plaintiff, 
and  the  Jary  answered  special  questions: 

"Q.  1.  If  you  find  that  any  n^cUgenee  of  de- 
fendant caused  the  collision  In  question,  state 
hi  what  such  negligence  consisted.  A.  In  defec- 
tire  crossing." 

"Q.  8.  If  yoa  find  that  the  crossing  was  defec- 
tive, was  one  of  the  defects  in  the  crossing  the 
fact  that  tbe  railroad  company  had  permitted 
the  space  between  the  planks  running  lengthwise 
of  and  inside  the  rails  to  become  from  two  to 
four  inches  lower  than  tbe  tops  of  the  planks? 
A.  Tes. 

4.  If  yon  find  that  tbe  crossing  was  de- 
fective, was  the  crossing  defective  in  this,  that 
it  was  too  narrow,  and  that  the  approach  from 
the  east  thereto  was  too  steep?  A,  xea.  •  •  • 
"Q.  10.  Did  tbe  plaintiff  and  his  wife  exer- 
cise ordinary  care  and  reasonable  prudence  in 
attempting  to  cross  the  railroad  track  at  the 
time  and-place  where  the  accident  happened,  un- 
der all  tbe  circumstances  and  fitcts  connected 
with  this  particnlar  crossing?  A.  Yes." 

Certain  other  special  findings  in  response 
to  defiendant'a  questions  were  made: 

**Q.  2.  State  the  distance  a  train  conld  have 
been  seen  approaching  from  tbe  nortiiward  in 
the  daytime  by  a  person  looking  for  same  stand- 
ing in  tbe  public  liighway  20  feet  east  of  the 
east  rail  of  said  rulroad  track.  A.  Abont  a 
quarter  mile. 

"Also  by  one  standing  in  tbe  highway  BO  feet 
east  of  ralL   A.  About  a  quarter  mile. 

"Also  by  one  standing  in  the  highway  about 
60  feet  east  of  said  roil.  A.  About  a  quarter 
mile,  unless  obscured  by  trees. 

"Also  bjr  one  standing  in  the  highway  7S  feet 
east  of  said  east  rail.  A.  About  a  quarter  mile, 
unless  obscured  by  trees. 

"Also  by  one  standing  in  the  highway  abont 
ITS  to  ISO  feet  east  of  said  east  rail.  A.  Abont 
a  quarter  of  a  mile,  unless  obscured  by  trees. 

"Q.  8.  Bow  far  was  plaintiff  from  the  cross- 
ing when  he  first  saw  tbe  approaching  train? 
A.  He  was  on  the  track. 

"Q.  4.  If  a  person  were  traveling  westward 
in  tbe  daytime  along  the  public  highway  in  ques- 
tion for  several  hundred  feet  west  (east)  of  the 
crossing  in  question,  could  they  have  seen  a 
railroad  train  at  various  points  while  it  would 
be  moving  between  the  erofliing  and  a  half  mile 
north  of  the  crossing^  providing  such  person 
were  taking  the  pains  to  carefully  look  for  same? 
A.  Tea. 

"SubstitQte  for  No.  B.  Bow  far  could  the 
rumble  and  nidse  of  the  approaching  train  in 
question  have  been  heard  by  one  carefully  lis- 
tening for  lome  while  stationed  at  or  near  the 


crossing  in  qnestlra  at  the  time  in  qnestkm.  A. 
Don't  uiink  one  could  hear  train  while  driving 
car  and  wind  blowing  from  the  aouth  as  It  was. 

"Q.  6.  After  the  engineer  or  fireman  first 
discovered  that  the  automobile  would  probably 
not  tw  stopped  before  going  upon  tbe  croseins. 
what  could  they  have  done  that  would  have  pre- 
vented the  collision?  A.  Nothing. 

"Q.  7.  Had  plaintiff  passed  over  this  cross- 
ing as  often  na  twice  a  month  for  three  years 
prior  to  the  time  of  the  collision  in  qneatitm? 
A.  Tes.    •    •  • 

"Q.  10.  Was  the  railroad  track  straight  and 
the  country  level  for  a  mile  north  and  aoath  of 
said  CEOSBingT  A.  Tes."  ' 

The  substance  of  defendant's  assignment 
of  errors  la  tliat  the  plaintiff's  wife  met  her 
death  through  the  sole  negligence  of  the  de- 
fondant,  and  that  there  was  error  In  the 
trial  court's  instructions. 

[1,2]  The  duty  to  keep  a  sharp  lookout 
tor  trains  at  a  public  crossing  has  often  been 
expounded  by  this  court  A  railroad  cross- 
ing Is  itself  a  danger  signal.  One  who  pro- 
poses to  cross  a  railroad  must  look  and  listen. 
It  is  not  required,  In  this  state,  that  a  per- 
son mast  necessarily  stop.  In  order  to  look 
and  listen,  unless  the  snrroundings  and  dr- 
cumstances  demand  that  nnusoal  prudence. 
If  tbe  drcuiustances  do  demand  such  pru- 
dence, then  there  Is  a  daty  to  stop,  look,  and 
listen.  Webe  v.  Railway  Co..  97  Kan.  7W. 
156  Pac.  742,  U  R.  A.  1916K,  455.  While 
tbe  plaintiff  testified  that  he  did  ke^  a 
sharp  lookout,  the  Jury's  special  findings  are 
that  at  20  feet  and  at  30  feet  from  the  cross- 
ing there  was  nothing  to  prevent  the  plaintiff 
from  seeing  the  oncoming  train.  This  In 
effect  Is  a  finding  that  be  did  not  look  to 
see  If  a  train  was  approaching.  Pot  more 
bluntly,  the  Jury  disbelieved  the  plaintiff  on 
this  phase  of  the  evidence.  At  stUl  greater 
distances  from  the  crossing  he  conld  have 
seen  the  train  "while  It  was  moving  between 
the  crossing  and  a  half  mile  north  of  tbe 
crossing."  The  Jury's  answer  to  defendant's 
fourth  question  shows  clearly  that  If  plain- 
tiff had  exercised  his  elementary  duty  he 
could  have  seen  the  train  not  only  at  20 
feet  and  at  30  feet  from  ttie  crcwslnfc  but 
for  some  considerable  distance  still  further 
away.  It  Is  pleaded,  and  It  was  testified  to 
that  the  weather  was  misty,  foggy,  and 
rainy,  but  the  weather  conditions  were  not 
very  bad,  since  a  person  on  the  highway 
approaidilng  the  crossing  could  see  a  train  a 
quarter  of  a  mile  away,  and  from  Uiat  to 
a  half  a  mile.  But  it  could  not  be  declared 
that  any  additional  duty  would  rest  on  the 
defendant  in  the  operation  of  Its  trains  In 
the  open  conntry  towards  tfavelers  at  sncb 
crossings,  on  account  of  the  mist,  fog.  or 
rain.  We  have  not  beard  It  suggested  that 
the  speed  must  be  reduced  and  railroad  trains 
kept  under  such  control  that  they  may  be 
stopped  before  they  reach  a  railroad  crossing 
Id  the  open  country  to  prevent  acddents  In 
misty  or  foggy  weather.  Oage  v.  Railway 
Co.,  91  Kao.  253,  137  Pac.  038,  Aon.  Caa. 
lAliSB,  41(^  and  note.   Tbe  traliis  most  ba 
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operated  wltli  dlBpatch.  The  public  deniands 
tliat  service ;  and  that  this  may  be  done,  the 
duty  to  avoid  getting  mn  Into  at  a  railroad 
crossing  In  the  open  coontry  Is  chiefly  im- 
posed upon  the  person  who  seeks  to  cross  the 
railroad  track—not  out  ct  r^ard  for  the 
railroad  company,  but  because  a:pedltlon  of 
railroad  <^)eratlon  la  exacted  by  the  potdlc 
at  the  hands  of  the  railroad  company. 

Mow  this  plaintiff  could  have  seen  this 
train  coming.  At  20  feet  and  at  80  feet  be- 
fore reaching  the  railroad  tracks  tfawe  was 
no  obscnratioD  of  his  view  by  trees.  He 
ooold  have  aeen  the  train  at  any  distance  up 
to  a  quarter  of  a  mile.  Perhaps  further. 
That  la  setUed  by  the  Jury's  findings;  but 
heedless  of  his  own  and  his  wife's  safd^,  be 
drove  his  car  on  the  track,  without  having 
poaltlTely  assured  himself  that  there  was 
no  train  approadiing. 
Plaintiff's  direct  testimony  reads: 
"Q.  Now,  what  happened  when  you  eot  up  on 
the  track,  if  anything,  Clyde?  A.  Well,  the 
front  wheels  dropped  down  in  that  bole  there, 
and  I  don't  remember  of  a  llviDg  thing  after 
that" 

Of  course  not  The  train  was  right  on 
him,  moving  at  SO  or  60  miles  an  hour.  The 
plaintiff  thought  the  train  waa  150  or  SOO 
feet  away  when  his  car  stopped.  A  train 
going  60  miles  per  hour  moves  88  feet  per 
second.  If  plaintiff's  car  had  not  lost  pow- 
er going  through  the  mudfaole  and  up  the 
steep  slippery  grade,  and  stopped  on  the 
track,  his  wife  might  have  escaped  death 
through  his  heedlessness  by  about  two  or 
three  seconds.  The  plaintiff  sought  to  nego- 
tiate the  croBidng  ahead  of  the  train  by  too 
narrow  a  margin,  however  negligent  the  rail- 
way company  may  have  been  in  permitting 
a  depression  of  8  Inches  between  the  rails 
and  planks  at  the  railroad  crossing,  or  how- 
ever steep  the  grade,  and  however  muddy  the 
approach  to  the  crosslDg  might  be.  Assum- 
ing that  the  plaintiff  did  not  know  of  the 
d^resslon  between  the  rails,  the  mudhole 
and  steep  slippery  grade  were  in  plain  view 
when  he  attempted  to  cross  in  frcmt  of  the 
qpeeding.  train,  and  the  plaintiff  testified  tliat 
he  waa  an  experienced  driver  of  an  auto- 
mobile. How  then  can  his  negligence  In  this 
situation  be  excused? 

If  the  plaintiff  in  the  exercise  of  due  care 
bad  assured  himself  that  there  was  no  train 
coming  within  reasonable  distance,  and  had 
then  attempted  to  cnras,  and  had  been  stop- 
ped and  held  by  this  hole  or  depression  in 
the  track  until  a  train  not  then  tn  slg^t  or 
hearing  within  a  reasonable  distance  bad 
come  along  and  wrought  this  damage,  of 
course  the  railway  company  would  be  liable 
(Baughman  v.  Shenango  &  Allegheny  Rail- 
road Co.,  02  Pa.  835,  37  Am.  Bep.  690;  Be- 
tan  V.  Railway  Co..  04  Mich.  146,  68  N.  W. 
1004);  but  tliat  is  not  the  case  we  have  to 
consider.  The  Oklahoma  case  (St.  I^uls  & 
8.  F.  B.  R.  Ca  V.  Model  Laundry,  42  Okl. 


601,  141  Pac:  070)  Is  governed  by  a  peculiar 
provision  of  the  Oklahoma  Constitution 
which  Is  at  variance  with  the  Kansas  law 
of  contributory  negligence  (Jones  v.  Bail- 
way  Co.,  65  Kan.  818,  319,  116  Pac.  406). 
No  prudent  man  would  attempt  to  cross  a 
railroad  track  in  front  of  a  train  going  60 
miles  an  hour  on  a  margin  of  two  or  three 
seconds  for  safety ;  still  less  where  the  road 
was  muddy  and  the  crossing  grade  steep  and 
slippery.  Under  the  Jury's  special  findings, 
under  the  declfdons  of  this  court,  and  under 
ttie  most  elementary  notions  of  Justice,  it 
cannot  be  said  Uiat  the  plaintiff  In  this  case 
was  free  from  contributory  ne^lgence,  and 
this  bars  his  recovery  notwithstanding  the 
concurrent  negligence  of  the  railway  com- 
pany. 

"As  a  general  Imal  proposition,  where  both 
parties  are  gnUty  of  gross  negligence,  the  plain- 
tiff cannot  recover  damages  sustained  by  the 
Degligenoe  of  the  defendant"  Mason  v.  Mo.  Pac. 
Ry.  Co.,  27  Kan.  83,  41  Am.  Rep.  400 ;  U.  P. 
By.  Co.  T.  Adams,  33  Kan.  427,  6  Pac.  629; 
Jacobs  V.  Railway  Co..  97  Kan.  247,  252,  154 
Pac.  lOM,  li.  R.  A.  1016D,  783;  New  Tork 
Cent  &  H.  B.  B.  Co.  v.  Maidment,  168  Fed. 
21,  93  O.  C.  A.  413,  21  L.  B.  A.  (N.  S.)  704; 
Northern  Pac.  By.  Co.  t.  Tripp»  220  Fed.  286, 
136  C.  a  A.  802. 

In  Webe  v.  Railway  Co.,  OT  Kan.  791, 166 
Paa  742,  Zi.  B.  A.  1916E,  466.  It  Is  said: 

"The  driver  of  an  automobUe  must  exercise 
care  for  himself,  and  because  of  the  character 
of  the  machine  that  he  is  driving — a  heavy  steel 
structure,  dangerous  to  others— 4ie  must  exer- 
cise some  degree  of  care  for  the  safety  of  those 
rightfully  traveling  on  a  railroad  train  when  be 
1b  about  to  cross  the  track.  His  machine  is 
easy  of  coutrot  It  will  stand  where  he  leaves 
it  It  wUl  not  get  (rigittened.  If  by  his  negU- 
gence  he  should  derail  the  train  he  wonld  he  re- 
aponsible  to  passengers  injured,  even  though 
the  men  in  charf^e  of  the  train  were  guilty  of 
negligence,  if  the  rule  applied  to  a  passoiger  Id 
an  automobile  when  the  driver  ol  the  automo* 
bile  is  guilty  of  negligence  is  applied  to  passen- 
gers on  a  train." 

While  the  Jury  acQultted  tt»  plaintiff  of 
negligence,  the  other  special  findings  reduce 
that  point  to  a  question  ot  law.  It  Is  need- 
less to  examine  the  Instructions. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  the  defendant  All  the  Justices  concur- 
ring. 
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(Su^nma  Court  ot  Kansas.   Uardi  10,  1017.) 

fSyUalMU  &v  the  OourtJ 

1.  Saues  «=3270— Ihplibd  Wabbaktt— Meb- 

chantablb  condition. 
On  a  sale  of  a  carload  of  fruit  subject  to 
inspection  and  acceptance,  if  acceptance  follow 
ioMMCtion,  there  is  no  inq^Ued  warranty  that  the 
fruit  was  in  good  condioim  and  merchantable, 
and  tbe  full  price  must  be  paid. 

[Ed.  Note.— For  c^r  cases,  see  Sales,  Gent 
Dig.  it  766-768.] 
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2.  F&mciFAi.  ARO  AaxifT  «s3ill(4)— 

KENT  FOR  AUAWAKOEB— ETXraNOB. 

Oral  negotiations  betweeD  a  buyer  of  fruit, 
accepted  and  paid  for  after  Inspection,  and 
the  seUer'B  agoit,  considered,  and  held  to  con- 
tain DO  agreement  on  the  part  of  the  agent  for 
an  allowance  to  the  buyer  ol  any  anm  on  ac- 
count at  spoiled  fruit 

[Ed.  Note,— For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  H  329,  876.] 

Appeal  from  District  Conrl^  Orawford 

County. 

Action  by  Willis  Harper  and  Charles  Wblt- 
taker,  partners  doing  business  under  the  firm 
name  and  st^Ie  of  the  Pittsburg  Produce  & 
Fruit  Company,  against  the  Earl  Fmlt  Gom- 
paoy.  Judgment  for  plaintifFs,  and  defend- 
ant aiqpeals.  BcTersed  and  remanded,  with 
direction  to  eatex  Judgmmt  fbr  defendant 

F.  B.  Wbeeler,  of  PietabnTg,  for  appellant 
John  L.  Klrkpatricfc  and  0.  S.  Dailstm,  both 
ot  Plttsbarg,  for  app^ees. 

BUBCH,  J.  The  action  was  one  to  recoT> 
er  damages  Incident  to  the  sale  of  a  carload 
of  prunes,  the  ground  of  the  BCtiaa  being 
breadi  of  an  implied  condition  of  the  era- 
tract  of  sale  that  the  prunes  were  in  good 
omdition  and  were  merchuitabl&  The  cause 
was  tried  Xny  tlie  court  without  a  Jury.  Judg- 
m«it  was  rendered  in  favor  of  tlie  plaintiffs, 
and  the  def^dant  appeals. 

There  is  no  substantial  conflict  In  the  otI- 
deice.  There  is  some  dlffez«nce  In  details, 
and  the  eyidmce  for  the  defendant  is  more 
esqiUdt  and  positive  than  tar  the  plalntU^ 
but  the  controlling  facts  are  clear  and  are 
suffidlently  established  1^  the  evidoiOB  cm 
behalf  ot  the  plaintlfFs. 

The  plaintiffs  contracted  for  three  carloads 
of  prunes  of  1,000  crates  each,  at  the  price 
of  90  cents  per  crate,  or  $900  per  car.  One 
car  was  delivered,  accepted,  and  paid  for. 
The  controversy  arose  over  the  second  car. 
The  car  was  billed  by  the  defradant  to  itself, 
and  was  placed  on  track  at  Pittsburg  sub- 
ject to  plaintiffs'  inspection  and  acceptance. 
The  plaintiffs  Inspected  the  fruit,  discovered 
that  a  portion  of  it  was  spoiled,  and  notiQed 
the  defendant's  agent  at  Kansas  City,  Mo., 
to  that  effect  The  plaintiffs  did  not  at  that 
time  accept  the  fruit  or  pay  the  draft  for  the 
price  in  order  to  olitain  the  bill  of  lading. 
The  plaintiffs  estimated  the  damages  at  25 
per  cent.  The  agent  was  a  sales  agent  with- 
out authority  to  allow  rebates  or  other 
claims,  and  he  ordered  the  railway  con^any 
to  re-ice  the  car  and  divert  it  to  St  Louis. 
The  plaintiffs  then  notifled  the  agent  not  to 
divert  the  car.  The  plaintiffs  wanted  to  sort 
the  fruit  ascertain  the  damage,  and  take 
credit  for  the  amount  The  agent  could  do 
no  more  than  submit  a  claim  for  adjustnimt 
He  did  not  (and  under  the  limitation  on  his 
authority  could  not)  assent  to  the  plaintiffs' 
proposition.  On  the  other  hand*  he  advised 
that  the  basis  contemplated  by  the  plaintiffs 


would  not  be  considered,  that  if  the  plaln- 
tUfs  took  the  car  it  would  be  at  the  contnct 
price  of  90  cents  p^  crate,  the  matter  of 
an  allowance  to  be  taken  up  with  the  defend- 
ant later,  and  that  if  the  plaintiffs  decided 
to  handle  the  car  that  way,  to  let  him  know 
as  soon  as  the  fruit  was  sorted,  so  he  could 
r^)ort  for  credit  The  plaintiffs  then  ac- 
cepted the  car,  and  the  diversion  order  was 
canceled.  The  plaintiffs  sorted  the  fruit  and 
paid  the  draft  for  the  full  price,  held  by  a 
Pittsburg  bank.  Immediately  after  paying 
the  draft  the  plaintiffs  sued  for  damages 
and  gammed  the  proceeds  of  the  draft  In 
the  bands  of  the  bank.  The  ezplanatlcu  ot 
this  peculiar  conduct  is  found  in  the  follow- 
ing testimony  of  oae  of  the  plaintiffs: 

"Q.  Well  there  was  no  hope  held  oat  to  youT 
A.  Well,  wa  were  proceeding  on  our  contract 
irrespective  of  any  talk.  We  had  a  contract 
with  the  company, 

"Q.  Irreqwetive  of  any  conversatioa  yoa  bmA 
with  Mr.  Jones  or  not?  A.  Iirevective  mnj 
conversation. 

"Q.  He  did  tell  you  he  had  diverted  tiie  car. 
did  oa  not?  A.  He  stated  bis  people  had  au- 
thorized  him  to  divert  it 

"Q.  And  yoa  told  him  not  to  divert  it?  A. 
I  requested  him  not  to  divert  it  There  was  no 
other  prunes  in  the  market  dt  that  time." 

The  following  testimony  on  behalf  of  the 
defendant  was  not  contradicted  on  rebuttal: 

**Pitt8boTg  Is  a  very  small  market  bas  to  b« 
distributed,  and  this  fruit  here  in  Pittsburg 
wouldn't  get  into  the  market  like  9t  Louis, 
[where]  there  is  probably  100  salesmen  and  they 
put  it  up  and  auction  it  oCf,  and  the  sale  is  per- 
napa  made  in  one  to  two  hours;  and  tiie  fruit 
company  wanted  this  ear  sent  to  St  Louis  and 
put  it  up  and  sell  it  and  then  if  Mr.  Harper 
wanted  a  car,  we  always  had  a  car  on  the  track 
in  Kansas  City  which  we  could  have  shipped 
him  at  once.  That  car  in  JSt  Louis  would  have 
been  disposed  ot  in  an  hour  Ot  two,  but  in  a 
small  place  like  this  be  aays  it  took  him  five 
days.  •  •  *  Mr.  Harper  accepted  the  car 
after  inspection  on  September  17th.  Prom 
that  time  up  to  the  26th  of  September,  I  took 
no  further  steps  loolung  to  an  adjustment  of  it 
because  there  was  nothing  to  do  until  I  heard 
from  Mr.  Harper,  as  to  what  his  daim  was." 

[1,2]  Neither  the  cavse  ot  action  pleaded 
nor  any  other  cause  of  action  In  ftvor  ot 
the  plaintiffs  was  estaUlsbed.  The  caiload 
of  fruit  was  tendered  to  the  plaintiffs  in  ful- 
flliment  of  the  contract,  subject  to  Inspectlmi 
and  acceptance.  The  plaintiffs  could  take  it 
or  reject  it  Tbey  did  Inspect  It,  ascertained 
its  condition,  and  notifled  the  defendant** 
agent  of  its  unsatisfactory  condlti<m.  Tha 
fruit  was  In  the  defendant's  possession,  and 
belonged  to  the  defendant  until  the  plain- 
tiffs accepted  it  Without  acceptance,  the 
plaintiffs  had  no  title  to  it  or  pmpertj  in- 
terest in  It  Since  it  was  not  acceiited  after 
in^>ectl<si.  the  defendant  had  the  ri^  to 
do  with  it  as  it  pleased.  The  defendant 
could  divert  it  to  a  mark^  where  the  loss 
would  be  minimized,  If  It  so  desired.  Choos- 
ing this  course,  it  might  be  liable  for  dam- 
ages In  not  sui^lying  a  car  <tf  fruit  which 
the  plaintiffs  codld  accept  or  damages  for 
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■dtiay  In  setttDg  ft  car  oi  mmoA  tnOt  to  tbe 
plBtntiffg  In  fnUUlmeot  at  tbe  oontnct  But 
wltb  Qie  car  of  nnaocepted  and  ai/ia'tiag  £nitt 
on  traA  at  Ftttabncg  it  ooold  chooae  Its 
conrae  ct  oondnct,  and  It  dU  duxne  to  divot 
Oie  car.  The  plalntlflta  then  undertook  to  i 
cure  poaseaBlon  of  the  fralt  They  obtained 
poaoeaekHi  irf  tba  fralt  19^  maans  of  tnal  ne- 
gotlatlMis  requliliig  pajrmoit  of  tbe  taU 
price,  bat  contemplating  preoentatkm  of  a 
damage  daim  for  allowance.  To  say  tbat 
altbongh  the  plaintiffs  conducted  tbe  nego- 
tiatlona  with  tbe  reaolt  stated,  they  mte  all 
the  time  proceeding  IrreflpectlTe  of  ancli  ne- 
gotiatloM  and  were  corertly  relying  on  the 
original  contract,  wonld  be  to  aay  that  they 
obtained  poMOWdon  of  the  fruit  by  fraud. 
Assnnilng  that  what  tbe  plaintUta'  witness 
meant  was  that  after  tbe  dlrersion  order  bad 
bem  filed  they  elected  to  acc^t  the  car  un- 
der the  original  contract  rather  than  under 
the  oral  negotiatloas,  and  waiving  the  fact 
Oiat  tbey  n^ected  to  dladooe  tlielr  true  ta- 
tmtlon  to  the  deftendant/s  agent,  tJie  plaintiffs 
cannot  recover.  There  was  so  express  war- 
ranty. The  fruit  was  sold  subject  to  inspeo* 
tlon  and  sabject  to  acceptance  or  rejection 
according  to  tbe  result  of  Inspection.  It  Is 
tiementary  law  tbat  in  such  cases  there  la  no 
impUed  warranty,  and  if  acceptance  follow 
InspectioQ  tbe  full  i»ioe  must  be  paid.  8S 
Osc  229,  410.  If,  as  the  plaintlffiB'  witness 
(a  member  of  the  firm)  states,  the  oral  nego- 
tiations were  not  assented  to,  or  were  not 
assented  to  as  tiie  defendant's  agent  und^ 
stood  them,  they  need  not  be  conddered. 
Should  they  be  considered,  they  contain  no 
agreement  whatever  for  any  allowance,  either 
of  a  definite  sum  or  of  a  grace  credit  The 
agent  merely  promised  to  submit  the  plaln- 
tlfls*  claim  of  loss  to  tbe  defendant  for  ad- 
justment 

Becnnse  the  plalntHTs  failed  to  make  out  a 
cose  on  any  theory,  the  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  is  re- 
manded, with  direction  to  enter  Judgmoit 
for  tbe  defendant  All  the  Justices  concur- 
ring. 


AItNOLI>  T.  BARNBB  et  sL   (No.  2040S.) 
(Supreme  Court  of  Kansas.   March  10,  1O170 

(SvUaliu  hy  the  Court.} 
1.  ABsraAcra  of  Tttub  ^^3— Liabilitt  or 

AbSTBACTEB— EXTKNSION  OF  ABSTRACT. 
"Ordinarily  an  abstracter  who  ia  employed 
to  bring  up  to  date  an  abstract  previously  made 
is  only  expected  and  required  to  raamfne  and 
certify  as  to  matters  which  have  been  brought 
on  the  records  during  the  intervradng  period,  and 
In  such  event  his  liabill^  would  be  limited  to 
such  errors  as  were  made  in  the  extension  of 
the  abstract**  Arnold  &  Go.  v.  Bamer,  91  Kan. 
769,  772,  1S9  Paa  404.  406,  Ann.  Gss.  1916D, 
446.  . 


[Ed.  Note.— Ftnr  other  eases, 
Title,  Cent.  Dig.  §1  2-«.] 


Abstracts  of 


2.  Abotbaotb  or  Tnu  CaBTUioAm- 

CONSTBtJCTION. 

When  an  abstract  of  title  to  real  estate  Is 
presented  to  an  abstracter  to  be  brought  down 
to  date,  and  he  euters  therein  sudt  matters  as 
are  of  rectwd  affecting  the  title  since  the  dote 
of  the  last  abstracter's  certificate  or  verifies 
the  fact  that  the  public  records  do  not  disclose 
any  lAange  in  the  status  of  the  title,  and  be 
appends  to  the  abstract  the  recital,  "Posted  from 
February  9,  1909^  to  April  22,  1909,"  or  the 
like,  followed  by  his  name  and  oflBcial  title,  such 
recital  is  a  certificate  guaranteeing  that  the 
absUact  contains  all  the  necessary  entries  to 
show  any  changes  in  the  title  between  the  dates 
mentitMied  in  the  recital,  but  It  does  not  mean 
that  he  verifies  or  recertifies  the  accuracy  of 
earlier  entries  in  the  abstract  prior  to  those  dates. 
_rBd.  Note.— For  other  cases,  see  Abstracts  of 
T&e,  Cent  Dig.  H  2-6J 

8.  ABsruAon  OF  Tmx  "Poamia.** 

Tlie  posting  of  an  abstract  between  certain 
dates  is  the  process  of  transferring  to  it  audi 
data  shown  by  the  public  records  as  may  affect 
the  title  to  the  property  between  those  dates.' 

[Ed.  Note.— For  other  esses,  see  Abstracts  of 
Title,  Cent  Dig.  |  IJ 

4.  limiTATioir  OF  AOTZOSB  4a»182(8)  —  filvi- 
DBHOB— DamnuuB. 
When  a  cause  of  action  is  in  fact  barred  by 
the  statute  of  limitations,  but  the  allegations  of 
the  petition  are  so  broad  that  they  cannot  be 
met  by  demurrer,  the  defendant  may  enter  a 
general  denial,  and  may  then  await  a  failure  of 
proof  which  will  strip  the  cause  of  action  down 
to  tbe  bare  facts  where  the  Dertinency  of  the 
statute  of  limitations  will  become  apparent, 
and  may  then  interpose  a  demurrer  to  the  evi< 
deoce. 

[Ed.  Nota — For  other  cases,  see  Limitatioa 
of  Actions,  Cent.  Dig.  §  07a] 

Appeal  from  District  Court,  Riley  County. 

Action  by  E.  T.  Arnold,  surviving  partner, 
etc.,  agalnat  O.  C  Bamer,  and  others.  Judg- 
ment for  detandants,  and  plalntlfl  appeals. 
Affirmed* 

J.  K.  Codding,  Of  Lan^ng,  Voodbam  ft 
Woodbum,  of  Holton,  A.  Crane,  of  Atchi- 
son, and  Thomas  Harley,  of  Lawrence,  for 
amMAlant  John  E.  Hes^  and  John  0.  He» 
sin,  both  of  Manhattan,  for  appellees. 

DAWSON,  J.  Tbla  case  was  here  before 
to  review  the  teial  court's  ruling  on  tbe 
pleadings.  ArncAd  ft  Oo.  t.  Bamer,  91  Kan. 
709,  139  Paa  404,  Ann.  Cas.  1916D,  440.  At 
that  tbne  the  facts  were  fully  stated  and  the 
law  comprebenslTely  discussed.  Now  it  la 
necessary  to  consider  the  abstaicter'a  cer- 
tificate and  the  posted  entries  appended  there- 
to. Tbey  read: 

"1  hereby  certify  the  within  to  be  a  correct 
and  complete  abstract  of  all  conveyances  or 
other  instruments  of  wiitins,  affecting  the  ti- 
tle to  the  real  estate  described,  now  on  record  in 
tbe  office  of  register  of  deeds  of  Riley  county, 
Kansas. 

"Witness  my  hand  this  9tb  day  o£  February, 
A.  D.  1909.  O.  a  Bamer,  Abstracter. 

"Posted  from  February  9,  1909,  to  April  22, 
1909.  O.  C.  Bamer,  Abstracter. 

"Posted  from  April  22, 1909,  to  June  24, 1909. 

^'O.  C.  Bamer,  Abstracter." 

The  case,  beiiv  an  action  on  a  statutory 
liability  for  damages  for  incompleteness,  im- 
perfection, or  error  In  compiling  the  abstract 
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(Gen.  Stat  1916,  |  2069),  It  was  necessary 
that  It  should  be  begun  within  three  years 
after  the  cause  of  action  accrued  (GIt.  Code, 
I  17,  2d  clause  (Gen.  St  1915,  |  3807). 

Before  considering  the  effect  of  the  append- 
ed entries,  "Posted,"  etc.,  it  should  be  noted 
that  the  certificate  was  dated  February  9, 
1909.  This  action  was  begun  May  7,  1912— 
three  years  and  nearly  three  months  later; 
and,  if  there  was  nothing  further  to  consider, 
the  action  would  be  barred  by  the  statute  of 
limitatlonB.  The  "incompleteness,  imperfec- 
tion, or  error"  Inured  in  the  abstract  as 
made  and  certified  by  the  certificate  dated 
February  9,  1909.  The  defect  consisted  of 
the  abstracter's  failure  to  take  note  of  a  sec- 
ond mortgage  repeatedly  mentioned  in  certain 
of  the  conveyances  recorded  in  the  office  of 
the  register  of  deeds  prior  to  that  date.  The 
synopsis  of  these  deeds  entered  in  the  ab- 
stract gave  no  hint  of  this  mortgage. 

There  was  no  later  error  or  Imperfection 
in  the  abstract  unless  It  occurs  by  inference 
and  interpretation  In  the  suppIementRl  en- 
tries: 

"Posted  trtm  February  9,  1909,  to  April  22, 
1909.  O.  C.  Banter,  Abstracter. 

"Posted  from  AntU  22,  1909,  to  June  24, 
1909.  O.      Bamer,  Abstracter." 

When  the  case  was  here  before,  the  petl- 
tion  was  held  sufficient  as  against  a  demur- 
rer. That  was  unavoidable  because  It  was 
allied  that  the  defendant  had — 
"posted  and  recertified  the  same  abstract  down 
to  April  22,  1909,  and  that  on  June  24,  1909, 
Barner  was  employed  by  one  O'Meara  to  contin- 
ue and  recertify  the  abstract  down  to  and  in- 
eluding  the  24th  day  of  June,  1909.  and  that 
the  abstract  made  and  so  recertified  by  him  was 
incorrect  and  incomplete."  Arnold  &  Co.  v. 
Earner,  91  Kan.  768,  770,  189  Pac  404.  400, 
Ann.  Cas.  1915I>,  446b 

The  court  said: 

"However,  it  is  specifically  alleged  that  the 
abstract  as  onginally  prepared  was  reissued  and 
recertified  by  the  abstracter  as  a  correct  and 
complete  abstract  under  an  agreement  with 
O'Meara,  the  grantor  of  appellants,  who  deliv- 
ered it  to  appellants,  and  that  they,  relying  on 
its  correctness,  purchased  the  land  and  suffered 
loss  through  the  n^lieent  errors  and  omissions 
of  the  abstracter  that  nave  been  mmtioned.  If 
the  abstract  was  then  reissued  and  recertified 
as  a  whole,  as  alleged,  the  abstracter  is  liable  to 
the  extent  that  he  woold  have  been  if  a  new  and 
complete  document  had  been  made  at  the  time 
of  reissue.  *  *  *  If.  however,  he  undertakes 
to  examine  the  entire  records  and  to  reissue  the 
abstract  which  he  had  previously  prepared,  and 
he  then  re^rceents  and  certifies  that  it  is  a 
complete  epitome  of  all  the  facts  affecting  the 
title  from  the  beginning  to  the  time  of  reissue 
the  abstracter  would  be  liable  not  only  for  omis- 
sions and  errors  in  the  extension  of  the  abstract, 
but  for  those  in  the  original  abstract.  Bremer- 
ton Deveh^moxt  Co.  v.  Title  Trust  Co.,  67 
Wash.  288,  121  Pac.  69."  Arnold  &  Co.  v. 
Bamer.  supra,  91  Kan.  772, 189  Pac.  406,  Ann. 
Cas.  1915D.  446. 

"TTie  petition  alleges  that  the  abstract  was 
reissued  and  recertified  on  June  24,  1900.  and 
the  action  was  brought  in  less  than  three  years 
after  that  time."  91  Kan.  778,  139  Pac.  406, 
Ann.  Cas.  191SD,  446. 

[2, 31  It  now  develops,  however,  that  the 
cmly  proof  of  the  recertiflcation  of  the  ab- 


stract as  a  whole  1>  f&imded  on  tlie  entries 
of  posting  appended  below  tbe  certificate  of 

February  9th. 

We  do  not  think  these  ratries  prove  the 
allegation  of  recertlflcaUon  as  a  whole,  nor 
by  fair  Intendment  or  Interpretation  can  they 
be  so  construed.  The  word  "posted"  is  a 
well-known  term  among  bookkeepers,  and 
means  the  process  of  transferring  original 
entries  of  business  transactions  from  a  day 
book  or  Journal  to  a  methodically  abridged 
and  classified  record  called  a  ledger.  When 
the  bookkeeper  commences  to  post  he  begins 
where  he  left  off  in  that  sort  of  work  before, 
and  posts  or  enters  In  the  ledger  the  trans- 
actions noted  tn  the  Journal  since  tbe  last 
posting.  This  being  completed  his  books  are 
posted  up  to  date.  This  defendant  abstracter 
has  adapted  that  term  to  his  particular  line 
of  work,  not  an  inapt  term,  we  think,  aiid 
it  means  that  he  had  examined  the  records 
since  the  date  of  bis  last  certificate  on  tlie 
abstract  and  that  he  had  posted — that  is.  en- 
tered or  transferred— to  the  abstract  all  the 
items  affecting  tbe  title  to  the  property  ap- 
pearing in  the  official  records  since  bis  last 
certificate.  By  fair  intendment  It  means  that 
the  abstracter  guarantees  the  accuracy,  pre- 
cision, and  completeness  of  his  work  of  post- 
ing between  the  dates  thereof.  It  binds  him 
as  positively  as  if  all  manner  of  verbiage 
had  been  used  to  express  hts  guaranty.  But 
It  does  not  mean  that  he  reaffirms,  recer- 
tifies, or  reassures  tbe  accuracy  of  bis  earlier 
work,  or  the  work  of  an  earlier  abstracter. 
Within  the  dates  specified  tn  the  posted  en- 
try, he  guarantees  its  sufficiency. 

[1]  "Ordinarily  an  abstracter  who  la  em- 
ployed to  bring  up  to  date  an  abstract  pre- 
viously made  Is  only  expected  and  required 
to  examine  and  certify  as  to  matters  which 
have  been  brought  on  the  records  during  the 
intervening  period,  and  in  such  event  his 
liability  would  be  limited  to  such  errors  as 
were  made  in  the  extension  of  the  abstract*' 
Arnold  &  Co.  v.  Barner,  supra,  91  Kan.  772, 
139  Pac.  406.  Ann.  Cas.  1915D,  446. 

[4]  It  seems  therefore  that  this  case  la  con- 
trolled absolutely  by  the  statute  of  limita- 
tions. The  defects  in  the  abstract  antedate 
the  entries  by  posting  on  April  22,  1909.  and 
Jane  24,  1909.  There  were  no  errors  or  inae- 
curades  in  those  postings.  The  defects  exist- 
ed on  February  9,  1909.  The  statute  there- 
fore began  to  run  on  February  9,  1909,  or 
on  the  date  when,  purauant  to  the  entries 
and  certificate  of  that  date,  the  abstract  was 
delivered  by  defendant  to  the  party  who  em- 
ployed him  to  make  the  abstract.  That  par- 
ticular date  is  not  clearly  disclosed,  bat  It 
was  some  time  before  May  7, 1909,  so  an  ac- 
tion filed  on  May  7,  191%  was  barred  by 
lapse  of  time. 

But  it  is  contended  that  the  statute  of 
limitations  was  not  pleaded.  It  was  raised 
by  the  demurrer  to  the  petition.  As  the  de- 
murrer was  ordered  overruled  by  this  court 
on  aocoont  of  the  aUccaticn  that  tbe  abstract 
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was  relasoed  aad  noertUtod  aa  a  whcte, 
there  ma  notblng  defendant  could  do  bat  file 
a  general  denial  and  await  the  development 
of  tlie  plalntUTs  evidence  In  support  of  tbat 
allegation.  The  evidence  being  adduced,  and 
It  fallli^  to  support  the  allegatieD,  a  demur- 
ter  to  the  evidence  was  pnq>erly  Inte^oaed. 
It  la  not  easy  to  see  what  dse  the  lAeader 
tat  the  defendant  could  have  done. 

It  Is  finally  that  the  statute  of  Um- 

itatloBa  did  not  to  run  against  the 

plaintiff  until  his  firm  acQolred  the  prop- 
erty, whk3i  was  In  Jane,  1900.  It  started  to 
run  on  February  9,  1909,  or  on  the  date  the 
abstract  was  ddlvered  to  the  then  owner  of 
cbe  property,  and  sabsequent  changes  In  own- 
ership had  no  effect  upon  the  current  of  that 
statute. 

The  Judgmait  is  afllrmed.  AU  the  JustioeB 
concurring. 


Ill  EL  T.  ATOHISON,  T.  ft  S.  F.  BT.  Ca 

(No.  20726.) 

(Supreme  Conrt  of  Kans&i.    March  10,  lUT.) 

(SvUahus  ly  the  Ctmrt.} 

1.  Oabkiebs  ®=a320(3)— Iitjubt  to  Fassenoxb 
— Dehtjbbeb  to  Bvidencb. 

Id  an  actioa  brought  a^inst  a  railroad  com- 
pany on  account  of  injuries  received  by  the 
plaintiff  iriiile  attemptiug  to  board  ita  train, 
alleged  to  have  been  caused  by  the  failure  of 
an  employe  to  use  dae  care  in  rendering  him 
asaiatance  on  account  et  his  being  a  cripple, 
Aeld,  that  a  demorrer  to  the  evidence  was 
properly  sustained  because  the  accident  waa 
not  riiown  to  have  been  cansed  by  any  act  or 
omissioD  of  the  employ^. 

2.  Appbax.  and  Ebbob  <8=>205— Ravuw— Rko- 

OaD— BXOLUSIOM  OF  QUESTION— SHOWIAQ  Of 

Answbb. 

The  rule  apidied  that  the  sustaining  of  an 
objection  to  a  qneetion  asked  of  a  witness  can- 
not be  reviewed  where  no  proof  was  made  in 
the  trial  coart  as  to  what  the  answer  would 
have  been. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1281,  12B2.] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  W.  H.  Imel  against  the  Atchison, 
TQpeka  &  iSanta  Hallway  Company. 
Judgment  for  defendant  on  demurrer  to  evi- 
dence and  plaintiff  appeals.  Afflrmed. 

Thurman  HIU  and  O.  L.  O'Brien,  both  of 
Independency  for  appellant.  W.  R.  Smith, 
O.  J.  Wood,  A.  A.  Scott,  and  Harlow  Hurley, 
all  of  Topeica,  and  Chester  Stevens,  of  In- 
dependence,  for  app^ee. 

MASON,  J.  W.  H.  Imel,  while  attempting 
to  get  on  a  passenger  coach  of  the  Atfdilson, 
Topeka  ft  Santa  Hallway  Company,  slip- 
ped ai)d  fell,  receiving  iniortes,  on  account  ^ 
which  he  brought  an  actlw  against  the  com- 
pany. A  demurrer  to  bis  eridMice  was  sus- 
tained and  be  appeals. 

The  plaintiff  testified  that  he  was  about 
TO  years  of  age,  weighed  230  pounds,  and  had 


been  crippled  and  had  used  crutches  since  be 
tras  13H  years  old;  that  bis  left  band  was 
weaker  than  his  right;  that  he  walked  with 
a  crutA  and  cane;  that  as  he  was  attempt- 
ing to  get  tm  the  car  a  brakeman  gave  blm 
some  Bsslfltanoe  at  first,  but  that  no  one  waa 
iKlplng  him  when  be  fell.  He  described  the 
drcnmstanoes  attendii^  bis  Injury  to  these 
words: 

"I  went  and  got  my  sticks  on  the  stuping 
thing  they  have,  stepping  block  I  call  it,  and 
went  to  owing  between  th^.  and  I  could  not 
make  It  I  got  huA,  and  the  man  that  was 
helping  me  took  this  ankle  and  set  that  foot 
(the  l^t)  on  the  step,  and  I  got  a  crutch  np  on 
the  step  on  that  Bide,  and  I  threw  this  stick 
(called  by  another  witness  a  cane)  up  then — 
it  waa  in  tbie  hand— up  the  platform  in  front  of 
the  door,  and  pat  this  arm  up  like  this  (indi- 
cating), <m  the  side  of  the  car,  to  catch  hold  of 
the  second  upright  rod,  and  went  to  pull  myself 
up,  and  I  got  my  toe  onto  the  sten  uke,  and  it 
slipped  c^,  and  my  hand  slipped  down,  this 
hand,  down  the  rod,  and  I  tumbled  down  there 
in  a  pUa,  and  my  shoulder  was  out  of  place." 

Another  vrltness  testified  that  when  the 
plaintiff  started  to  get  on  the  cor  the  brake- 
man  grabbed  hold  ot  bia  elbow  or  arm  to 
start  to  assist  him  on  the  step,  but  that  when 
he  waa  on  the  stqps  there  was  nobody  help- 
ing him.  Anottier  testified  that  while  the 
plaintiff  was  on  the  steps  the  brakeman  was 
standing  three  or  four  feet  away  with  his 
back  to  the  coach.  The  plaintiff  also  testi- 
fied: 

"I  was  in  the  livery  business  for  26  years  or 
28  years  at  Elk  City.  I  drove  the  bus;  we 
had  a  bns  where  you  dimb  up  on  top  and  drive 
it;  didn't  set  down  intide.  I  got  up  there  with 
my  ahoolden  and  arms  and  one  1^.  I  have 
chopped  wood,  cut  the  trees  down,  trimmed 
than,  and  loaded  them  on  a  wagon,  and  hauled 
them  home,  and  chopped  them  up  so  they  would 

fo  in  the  stove.  In  the  business  I  am  now  In 
lift  anything  that  comes  around  for  me  to 
lift.  If  a  sack  ot  feed  got  knocked  down,  and 
I  wanted  to  move  It,  I  could  catch  hold  of  it 
and  swipe  it  around  any  place  I  wanted  to; 
milk  cans  that  boH  about  80  pints  and  weigh 
100  pounds.  If  I  wanted  to  move  them  I  would 
take  one  of  them  by  the  handle  and  lift  it,  and 
walk  along  like  it  was  a  inne." 

Other  witnesses  testified  to  Us  being 
strong  in  the  arms  and  shoulders,  and  to  bis 
having  been  accustomed  to  climb  to  the  driv- 
er's seat  on  tiie  bus  wltboot  assistance. 

[1]  1.  The  plaintiff  Invokes  the  doctrine 
that  a  carrier  Is  required  to  take  notice  of 
an  obvious  physical  dlsabiUty  of  one  whom  it 
accepts  as  a  passenger,  and  to  act  accord- 
ingly (4  R.  a  L.  1160) ;  that  If  he  is  crip- 
pled and  his  condition  la  ainnrait  or  is  made 
known  to  the  carrier,  it  is  boond.  to  render 
him  necessary  assistance  In  boarding  its  car 
(4  B.  0.  U  1235);  and  that  where  it  under- 
takes to  assist  him  he  has  the  right  to  rely 
on  Its  careful  performance  of  the  undertaking 
and  may  liold  It  reqtomdble  for  the  conse- 
quences of  a  failure  to  use  proper  care  In 
that  regard  (4  R.  a  U  1236).  The  decision  ot 
the  trial  court  was  doubtless  due,  not  to  any 
question  of  the  soundness  of  these  principles, 
hot  to  the  bdief  that  the  evidence  did  not 
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tend  to  establlsb  that  the  plalnturs  infary 
was  the  result  of  any  negligence  on  the  part 
of  the  defendant's  employ^.  In  the  plainWTs 
brief  it  Is  said  that  "his  legs  and  feet,  as 
shown  by  his  appearance  on  the  stand,  are 
merely  stumps,  and  of  apparently  no  use  to 
him."  But  his  own  statement,  and  that  of 
his  witnesses,  was  that  he  was  able  to  cUmb 
to  the  driver's  seat  of  the  bus.  He  testified 
that  his  toe  slipped  off  the  step,  and  he  fUl. 
Re  did  not  say  that  hla  fall  was  caused  by 
the  fiallnre  of  the  brakeman  to  give  him  any 
assistance  that  he  was  e:q>ectlng,  nor  did  he 
point  out  any  omis^on  on  the  part  of  the  em- 
ploy^  that  If  supplied  would  have  prevented 
the  injury.  It  Is  argued  that  he  had  discard- 
ed his  Bti(&  In  reliance  on  the  help  of  the 
brakeman,  bat  he  did  not  so  testl^.  The 
laying  aside  of  his  cane  seems  to  have  been 
for  the  purpoise  of  clasping  the  handrail.  If 
his  foot  had  not  slipped  he  would  apparently 
have  successfally  boarded  the  car.  There  Is 
nothing  in  t2ie  record  to  suggest  that  the 
brakeman  could  have  anticipated  this  slip- 
ping, <a  to  in^cate  how  he  could  have  pre- 
vented it  or  guarded  agalnst'lts  consequences. 

[2]  2.  Gomidalnt  is  made  of  the  sustaining 
of  an  objection  to  a  question  asked  of  the 
plalntlfE,  calling  for  a  statement  of  the  gen- 
eral manner  In  which  he  had  previously  been 
helped  to  get  on  the  train.  No  showing  was 
made  as  to  what  his  answer  would  have 
been,  and  the  ruling  Is  therefore  not  subject 
to  review.  Civ,  Code,  S  307  (Gen.  St.  1909, 
i  S901). 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


CLIFrOBD  T.  FRANK  L.  SMITH  UEAT 
CO. 

(Supreme  Court  of  Oregoii.    March  20,  1917. 
On  Petition  for  Rehearing,  April  17, 1917.) 

Landlobd  and  Tenaut  4=»100  —  Bbht  — 
holdinq  oveb. 
Where  a  lessee  held  over  after  ezpiratiott  of 
a  five-year  lease,  he  was  liable  for  rent  as  a 

tenant  from  year  to  year,  in  absence  of  proof 
tliat  auch  holding  over  was  merely  pending  ne- 
gotiations for  readjustment  of  tbe  renL 

[Ed.  Note.— For  other  caaee,  see  Landlord  and 
Tenant,  Gent  Dig.  gS  737~740.J 

Departmmt  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Heniy  E.  McQlnn. 
Judge. 

Action  by  H.  H.  CiifCord  against  the  Prank 
L.  Smith  Meat  Company,  a  corporation. 
Judgment  for  plalntUt,  and  he  appeals. 
Judgment  entered  for  pl^ntiff  tor  an  increas- 
ed amount 

This  was  an  action  to  recover  rent  The 
complaint  alleged  that  plaintiff's  grantor  on 
April  28,  1908,  leased  to  the  defendant  two 
storerooms  In  the  city  of  Portland  for  the 
term  of  five  years  at  an  annual  rental  of 
fl60  per  month,  and  that  plaintiff  purchased 
the  praises  December  1,  1911;  that  the 
lease  expired  on  April  29,  1913,  but  that  de- 


fendant wnnigfaUy  and  mdawfolly  held  over 
until  September  1.  1913;  that  plaintlfl  had 
the  opdon  to  eject  tbe  d^endant  from  said 
pronlaes  or  to  acquiesce  In  its  retafaiinff  tbe 
same  and  to  aocqit  It  as  a  lessee  for  one 
year  from  the  e^ratton  of  said  lease  on  the 
same  terms  and  conditions  as  set  tartb  ta 
the  lease  and  at  the  same  rental;  Uiat  ha 
ezerdsed  his  option  and  elected  to  permit  the 
defendant  to  hold  over;  that  on  September 
1st  It  wrongfolly  quit  and  abandoned  tbe 
same;  tiiat  thereupon  plalntUf  for  tbe  pro- 
tection and  care  of  said  prendseB  resumed 
possession  of  the  same  for  the  period  of 
eight  months  of  defendant's  nnopbed  term, 
and  let  the  same  to  others  tor  the  som  ot 
$400,  being  the  hls^est  rent  otitalnahle  there- 
for, all  for  the  use  and  boieflt  of  defendant. 
FlatntlfC  prayed  Jndgmeilt  for  $1,400.  De- 
fendant answered  admitting  ttie  edstence  of 
the  lease  for  five  years  and  drying  that  tt 
wrongfully  held  over,  that  plaintiff  had  an 
option  either  to  eject  it  or  accept  it  as  ten- 
ant by  the  year,  that  plaintlfl  exercised  sucb 
option  by  treating  it  as  audi  tenant,  or  that 
It  wrongfolly  quit  said  building.  It  thm  set 
np  the  five  years'  lease  in  full,  which  con- 
tained the  following  provision: 

"At  the  expiration  of  said  term  the  said  lee- 
see  may  renew  this  lease  for  fire  years  lon^» 
at  such  rental  aa  said  leasor  would  be  wlUinc 
to  rent  the  same  for  to  any  other  parties,  and 
said  lessor  shall  ^ve  lessee  the  first  oppor- 
tunity to  renew  this  lease  at  such  rental.** 

And  alleged  that  at  the  expiration  of  said 
flve-year  term  defendant  endeavored  to  In- 
duce plaintiff  to  rent  said  premises  on  Bodi 
reasonable  terms  as  plaintiff  could  lease  U 
to  other  persons ;  that  from  about  the  year 
1912,  to  the  present  time,  the  values  of  iprop~ 
erty  and  of  the  rentals  thereof  in  the  city  of 
Portland,  and  more  especially  in  the  vl(dnity 
of  the  property  described  in  the  lease,  great- 
ly d^iedated,  and  notwithstanding  such 
condition  the  plaintiff  refused  to  rent  the 
property  to  this  defendant  for  the  rental 
which  he  was  willing  to  rent  to  other  per- 
sona and  to  renew  the  lease  In  accordance 
with  said  option,  but  drananded  of  defend- 
ant the  sum  of  $150  a  month  for  said  preni- 
ises  for  an  additional  flve-year  term,  and 
that  defendant  should  execute  and  deliver  to 
him  a  lease  therefor,  which  Is  made  a  part 
of  the  answer;  that  tbe  defendant  notified 
him  it  would  not  accept  the  proitosed  lease 
because  of  tbe  change  in  terms,  and  that  It 
would  not  pay  the  rent  demanded  for  the 
reason  that  said  premises  were  not  worth 
said  sum  and  for  the  further  reascm  that  be 
was  willli^  to  rent  the  property  to  other  per- 
sons at  a  lower  r&at  than  that  demanded  of 
it;  that  It  oould  not  frcnn  the  business  con- 
ducted on  Bald  premises  pay  the  rent  de- 
manded wtthont  (derating  at  a  toes,  and  so 
Informed  plaintiff,  again  requesting  him  to 
reduce  the  amount  thereof  to  that  sum  for 
which  plaintiff  would  be  willing  to  rent  the 
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premlsM  to  otbar  peraoiu,  Init  ttiat  be  re- 
fused to  do  so;  fhat  defendant,  by  tbe 
wronEfal  acta  of  plaintlfl,  and  bj  tbe  breadi 
of  tbe  contract  contained  In  tbe  lease,  was 
compelled  to  surrender  tbe  premises;  tbat 
tbe  plaintiff  tberenpon  leased  tbem  to  otber 
persons,  wbo  engaged  in  tbe  retail  meat  and 
packing  business  and  used  the  flztores  plac- 
ed there  defendant,  and  plalntitt  asked 
fnan  tbem  and  received  $S0  a  montb  for  tbe 
period  of  three  years  for  one  portion  thereof, 
the  otber  portion  although  remaining  vacant 
for  one  year,  being  snbseanently  rented  for 
$S!9  a  mcmtb ;  tbat  tbe  plain  tiff  In  so  doing 
without  notice  to  defendant,  or  aflwdlng  It 
an  opportunity  to  exercise  Its  option,  violated 
its  contract 

D^mdant  pleaded  a  tender  of  $60  a  month 
flor  tbe  time  occupied  and  a  cminterclalm  for 
damages  for  plaintiff's  refusal  to  lease  tbe 
premises  at  a  reduced  rent  Tbe  reply  de- 
nied tbe  new  matter  set  up  In  the  answer, 
and  tbereupon  there  was  a  trial  before  the 
court  without  a  jury,  resulting  In  findings 
of  fact  In  regard  to  the  exlrtenoe  of  the  five- 
year  lease  and  tbe  ownership  of  tbe  proper- 
ty and  concloslons  of  law  as  follows : 

"Thfra.  At  the  expiration  of  said  lease,  to 
wit,  May  1,  1918,  the  defendant  failed  to  ex- 
ercue  its  option  to  renew  said  lease,  then  or 
thereafter,  but  remained  in  the  nse,  possession, 
and  occupation  of  snid  premises  nntil  the  Ist 
day  of  September,  1918,  when  it  abandoned  the 
same.  Fourth.  Iliat  thereupon,  for  the  protec- 
tion, care,  and  betterment  of  said  premises, 
plalntiGF  entered  thereon  and  resnmed  posses- 
sion of  the  same  and  leased  a  portion  of  same  to 
one  Oerlin  for  the  snm  of  $S0  per  m<»ith  dur- 
ing the  period  from  said  1st  day  of  September, 
191S,  to  May  1,  1914,  and  plaintiiC  received  as 
rental  therefor  the  smn  of  $400,  and  no  more. 
Fifth.  That  at  the  time  of  the  expiration  of  the 
said  leaae,  and  immediately  prior  thereto,  the 

efdntlff  had  a  bona  fide  offer  from  the  union 
eat  Gompan?,  a  responsible  corporation,  of 
$160  per  month  rental  for  said  premises.  Sixth. 
That  the  plaintiff  was  not  willing  to  accept  any 
less  sum  than  $ljO  per  month  as  rental  for  said 
premises,  and  the  defendant  was  not  willing  to 
pay  said  aum  as  rental  for  the  same.  Seven^. 
That  the  plaintiff  was  unable  to  rent  the  re- 
mainder or  said  premises  during  the  period  from 
May  1,  1918,  to  May  1,  191^  but  subsequent 
to  that  time  he  rented  the  remainder  of  said 

8 remises  for  $26  per  month.  Eighth.  That  on 
[ay  1,  1913,  the  reasonable  rental  value  of  s^d 
premises  was  the  snm  of  f75  per  month.  And 
as  conclusions  of  law  tbe  pi^iTit^*  la  entitled  to 
a  judgment  against  the  defendant  for  the  sum 
of  $300  and  for  tbe  costs  and  disbursements  of 
this  action." 

Tbe  plaintiff  moved  to  substttnte  for  tbe 
conclusions  of  law  above  recited  tbe  follow- 
ing: 

"The  plaintiff  is  entitled  to  a  judgment  against 
the  defendant  for  the  sum  of  $1,400  and  for  the 
oosts  and  distmrsements  of  fbis  action.'* 

nils  motion  was  overruled,  and  the  cooit 
rendered  judgment  tor  plalnUfl  tai  $300, 
from  which  be  qvpeals;  allying  as  errw  tbe 
refusal  of  tbe  court  to  adopt  tbe  conduslmi 
of  law  submitted  and  to  enter  judgment  in 
his  favor  A>r  the  sum  of  $1,400; 


S.  B.  Huston,  q£  Portland  (Huston  &  Hus- 
ton and  Glaude  McOoUodi,  all  of  Portland, 
on  the  brief),  for  appellant  J.  3.  Fltxgerald, 
of  Portland  (Logan  &  Smith,  of  Portland,  on 
the  brief),  for  req^ondent 

McBBIDB,  a  J.  (after  stating  tbe  facts  as 
above),  nils  appeal  Is  from  tbe  findings  and 
judgment,  the  testimony  not  having  bera  In- 
corporated In  tbe  bill  of  exertions  or  broagbt 
up  by  any  m^^iod.  Tbo  findings  are  very 
meager;  bnt  as  hol^  parties  were  satisfied 
with  them,  and  no  additional  findings  were 
rsQuested,  we  have  euly  to  determine  what 
judgment  should  have  bem  rendered  upon 
tbe  facts  found.  Brlefiy  stated,  they  amount 
to  tbls:  Tbe  defendant  bad  a  five-year  lease 
upon  QiB  propoty  at  a  numtbly  rentti  of 
$160,  with  a  privilege  of  renewal  for  five 
years  more  at  such  rental  as  the  lessor  would 
be  willing  to  take  from  other  parties;  de- 
fendant to  have  the  preference  over  other 
parties  proposing  to  lease  the  property.  An- 
otber  finding  Is  to  the  effect  that  at  the  ex- 
piration of  defendant's  lease  and  immediately 
prior  thereto,  plalnttfl  bad,  a  bona  fide  <rfE^ 
of  $160  per  month  tor  a  lease  of  the  prop- 
erty; but  the  finding  does  not  intimate 
whether  tbls  oiler  was  ti>r  a  five-year  lease, 
for  a  less  period,  or  for  a  dngle  montb.  The 
sixth  finding  Is  to  tbe  effect  tbat  at  the  ex- 
piration of  the  lease  the  defendant  was  un- 
willing to  renew  at  tbe  rental  of  $1S0  a 
montb  and  the  plaintiff  was  not  disposed  to 
take  less;  and  by  the  third  finding  we  are 
Informed  tbat  the  defendant  fttlled  to  exer^ 
dse  Its  optlw  to  renew,  but  remained  In  pos- 
session and  occupation  at  the  pr«nlses  until 
September  1,  1913,  when  it  abuidoned  tbem. 
There  Is  no  finding  tbat  during  tbe  occupancy 
any  negotiations  were  pending  or  any  treaty 
in  prospect  between  plaintiff  and  defendant 
We  have  tmly  tbe  bare  fact  that  at  tbe  ex- 
piration ot  tbe  original  lease,  tbe  plaintiff, 
with  a  bona  fide  offer  of  $1S0  a  month  rental 
from  another  party,  did  not  wish  to  take  less 
from  defendant,  and  that  defendant  was  un- 
willing to  pay  that  sum,  and  continued  to 
hold  over.  It  is  well-settled  law  that  a  ten- 
ant for  years  holding  over  after  the  expira- 
tion of  his  lease  will  be  deemed  a  tenant  for 
another  year  In  the  absence  of  some  agree- 
ment with  his  landlord  to  the  contrary.  In 
Tlflbny  on  landlord  and  Tenant  vol.  2,  {  206, 
the  law  is  thus  stated: 

"It  is  the  duty  of  a  tenant  for  years,  unless 
he  obtains  a  renewal  of  tbe  lease,  to  relinquish 
the  possession  of  the  premises  at  the  end  or  the 
term,  and  his  failure  ao  to  do  is  not  excused  by 
the  fact  that  the  landlord  has  not  dHoanded  the 
possesion  or  manifested  a  readiness  to  receive 
it.  In  one  state  only,  it  appears,  has  a  different 
view  been  asserted,  it  being  there  said  that  tbe 
tenant  is  under  an  obligation  not  to  leave  unoc- 
cupied a  dwelling  leased  to  him.  Tb%  duty  to 
relinquish  poesession  applies  to  the  whole  prem- 
ises, and,  if  the  tenant  falls  to  relinquish 
any  part,  he  is  regarded  as  'holding  over*  as 
to  alL  The  tenant  has  no  right  to  retain  pos- 
sessicm  for  the  sake  of  cleaning  tbe  prem- 
ises, nor,  it  seems,  for  the  sake  of  removing 
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fmproTetnentB  in  accordance  iritii  a  stipulation 

?iviDg  faim  Buch  rixtit  of  remuTaL  Bat  not  in- 
requently  he  is  allowed,  by  the  express  prori- 
gions  of  the  lease,  to  retain  possession  until  the 
landlord  has  paid  him  for  improvements  made 
by  him.  And  occasionallr  a  provision  looking 
towards  the  possible  purchase  of  the  premises 
bj  the  tenant  may  have  the  effect  of  enabling  tbe 
latter  to  retain  possession  pendtnc  the  settle- 
ment of  the  price  to  be  paid.  The  fact  that  the 
instrument  of  lease  provides  that  rent  shall  be 
paid  by  the  lessee  in  case  he  holds  over  does 
not  give  him  any  right  to  hold  over.  Nor  can 
the  tenant  justify  his  failure  to  relinqalsh  pos- 
session by  showing  that  he  bad  permiiisIoD  to 
remain  from  an  intending  lessee  ot  the  rever- 
sion, the  negotiations  between  whom  and  the 
landlord,  however,  did  not  result  in  the  making 
of  a  lease.  It  has  been  decided  that,  when  the 
day  of  the  termination  of  the  tenancy  ffellfl  on 
Sunday,  the  tenant  need  not  relinquish  posses- 
si(Hi  until  the  next  day,  applying  the  rule  which 
ia  ordinarily  adopted  that,  if  one  has  a  certain 
period  in  which  to  do  a  thing,  and  the  last  day 
of  the  period  la  Sunday,  he  has  until  tbe  next 
day  for  performance.  In  three  states  the  stat- 
ute provides  that  if,  in  the  case  of  agricultural 
land,  the  tenant  holds  over  60  days  without 
any  demand  for  possession  being  made  upon  him, 
be  may  hold  for  another  year,  as  by  permission 
of  the  landlord.  In  another  state  there  Is  a 
somewhat  similar  provision  that,  if  proceedings 
to  expel  the  tenant  are  not  brought  within  a 
time  named,  he  may  bold  over  for  another  term 
of  a  period  named  in  the  statute." 

See,  also,  Jones  on  Landlord  and  Tenant, 
SS  201,  205,  and  206.  The  following  authori- 
ties cover  every  phase  of  thJa  subject:  Mor- 
gan V.  Harrison,  2  Ch.  (1907)  137 ;  Re  Cana- 
da Coal  Co.,  27  Ont.  151 ;  Isaacs  v.  Furgeson, 
26  N.  B.  1;  Singer  Manfg.  Co.  v.  Sayre,  75 
Ala,  270;  Balding  v.  Texas  Produce  Co.,  61 
Ark.  377,  m  S.  W.  421 ;  Zippar  v.  Reppy,  15 
Colo.  260,  23  Pac.  264 ;  RIdgeway  v.  Hannum, 
29  Ind.  App.  124,  64  N.  K.  44 ;  Dlmock  v.  Van 
Bergen,  94  Maw.  (12  AUrd)  551;  Weston  v. 
Weston,  1(^  Mass,  514;  Gardner  v.  Dakota 
County  Commissioners,  21  Minn.  33;  Coats- 
worth  V.  Ray  (Sup.)  52  N.  Y.  Supp.  498 ;  Bay- 
lies v.  Ingram,  84  App.  Dlv.  360,  82  N.  T. 
Supp.  891,  Id.,  181  N.  Y.  518.  73  N.  B.  1119 ; 
Moore  V.  Harter,  67  Ohio  St.  250,  65  N,  K, 
883;  Wilson  v.  Alexander,  115  Tenn.  125,  88 
S.  W.  935 ;  Amsdra  v.  Atwood,  69  Vt.  527,  38 
Atl.  263.  Where  the  holding  over  Is  pending 
negotiations  for  a  new  lease.  It  will  not  be 
deemed  from  year  to  year;  but  the  other 
terms  of  the  lease  will  apply  so  far  as  appli- 
cable to  the  situation,  Including  rental  at 
tbe  rate  provided  In  tbe  original  lease.  To 
this  ^ect,  see  Morgan  t.  Harrison,  supra; 
Re  Canada  Coal  Co.,  supra;  Singer  Manfg. 
Co.  V.  Sayre,  supra.  This  seems  a  fftir  and 
reasonable  doctrine,  but  is  not  applicable  here 
for  the  reason  that  tliere  is  no  finding  that 
any  negotiations  were  pending  during  the 
lieriod  between  the  expiration  of  the  lease 
and  the  abandonment  of  the  premises  by  de- 
fendant. It  should  be  remarked  that  the  dif- 
ference between  the  parties  as  indicated  by 
the  pleadings  was  not  as  to  a  monthly  or 
yearly  tenancy  of  the  property,  but  as  to  the 
compensation  to  be  paid  for  a  renewal  for 
pleadings,  the  defendiint  might  hare  been 
willing  to  pay  (150  a  month  for  a  lease  for  a 
single  year,  while  the  plaintiff  ml^t  liare 


been  disinclined  to  take  etaanooi  that  rents 
might  so  augment  within  a  period  of  five 
years  that  a  lesser  rental  fbr  so  long  a  period 
might  In  the  aggregate  tnm  out  to  be  len 
than  the  real  rental  value  of  the  property 
for  the  entire  period.  So  that  tbe  fact  Umt 
tbe  plaintiff  had  a  bona  flde  offer  of  $1S0  a 
month  rental  for  a  Tear  or  a  month,  and  tbe 
fact  that  at  tbe  particular  time  the  old  lease 
expired  tbe  reasonable  rental  valoe  of  tbe 
property  was  less  than  that,  la  ct  little  Im- 
portance. The  facts  as  deduced  from  tbe 
findings  Bttll  remain  that  at  the  exi^ratton 
of  the  old  lease  the  parties  could  not  agree 
on  the  terms  of  a  renewal,  and  the  def^dant 
without  any  arrangement  as  to  time  or  terms 
continued  to  hold  over. 

Under  these  circumstances,  we  think  the 
defendant  became  tttiant  from  year  to  year, 
and  that  plaintiff  was  entitled  to  the  conclu- 
sion of  law  requested  and  to  Judgment  upon 
the  findings  for  the  sum  of  ¥1,400;  and  a 
Judgment  will  be  here  entered  accordingly. 

HOOBB^  BSAN,  and  MCGAUANT.  JJ^ 
concur. 

On  Petition  for  Rehearing. 

PBR  CUBIAM.  Upon  a  ear^  review  of 
our  former  decision,  we  are  of  the  (pinion  that, 
taking  into  consideration  the  inde&iiteneSB  of 
some  of  the  findings  made  b^  the  court  below 
and  its  failure  to  nnd  on  the  issue  presented  as 
to  whether  tbe  nidations  for  a  new  leeae  were 
pending  between  the  parties  during  the  time 
the  premises  were  occupied  by  ddendant  after 
the  expiration  tbe  original  lease,  we  have  not 
data  suflideait  to  raider  a  judgment  here,  and 
that  jusdoe  nUl  be  subserved  by  remanding  the 
cause  tor  a  new  trial  in  accordance  with  the 
law  as  munciated  in  tbe  original  opinion. 

Id  r^sard  to  tbe  dispoeition  of  tbe  c-sse  here, 
the  ofiinioB  la  modified.  In  all  other  respects 
it  will  stand. 


SMITH  et  aL      WILLIS  at  aL 
(Supreme  Court  of  Oregon.    Mardi  20,  1917.) 

1.  mobtgaqeb    $=>41.5(1)  —  fobeclosnke  — 
Equitable  Dee-ense. 

In  a  mortgage  foreclosure  action,  defend- 
ant's claim  that  plaintiff's  failure  to  furnish 
water  for  irrigating  tbe  laud  pursoaat  to  a 
contract  made  as  part  of  tbe  mortgage  transact 
tion  is  available  as  an  equitable  defenae,  al- 
ihough  not  strictly  a  counterclaim. 

CBd.  Mote.— For  other  oases,  see  Mortgages, 
Cent  Dig,  if  1210-1218.] 

2.  MOBTOAGES  ^=»454(1)— FORECLOSUBE— DK- 

rassE— Sufficienct  of  Pixamno. 
In  a  mortgage  foreclosure  action,  defend- 
ant's allegations  that  its  agricultural  crops  were 
injured,  by,  plaintiff's  failure  to  furnish  water 
for  IrrigBtion  pursuant  to  contract  keii'so&dant, 
in  nbeencd  of  motion  to  make  more  definite. 

[Ed.  Note.— For  other  cases,  see  Morteagea. 
Cent.  Dig.  »  1319-1322,  1324,  1326-1^1 

3.  Waters  and  Wateb  Coubses  «=92o4— Ib- 
BiOATioN — Contract  tob  Watbe. 

Under  a  contract  to  furnish  certain  amounts 
of  water  for  irrigation,  and  allowing  tbe  land- 
owner to  designate  when  it  should  be  deliTered 
upon  giTinc  three  daya'  written  notice,  failure 
to  furnish  the  prescribed  amount  of  water  is  noc 
excused  because  no  notice  was  given,  since  such 
notice  is  only  necessary  where  the  landowner 
desires  to  regulate  the  Bow. 

fKd.  Note.— For  other  cases,  see  Waters  aniI 
Water  Courses,  Cent.  Dig.  |  311J 
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4.  HOKraAOBS  «S3>550(Q)— rDBEOXABnOBB  —  Db- 
riCIEMOT— JUDGlttNT. 

Wliere  the  demurrer  to  an  answer  in  a  mort- 
laga  foreclosure  action  wu  aostaiued,  the  court 
could  not  decree  there  iliould  be  no  deficiency 
jndement,  since  there  was  no  Reading  upon 
which  it  coold  find  tin  mwtgagv  WM  givoi  for 
the  purchase  price. 

[Bd.  Note.— other  ctam,  see  Hortgages, 
Oent  Dig.  I  1606.] 

5.  Waixbb  and  Watib  Ooubsbs  4s>^4— Ib- 
BiGA-noN— Agbbeicert  to  FxnuTXBK  Watbb 
— Btfect, 

Where  an  agreement  to  perpetually  furnish 
water  for  irrigatUm  was  executed  as  a  convey- 
ance,  the  water  right  ctmveyed  became  ap- 
purtenant to  and  a  part  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Goniaes,  Cent  Dig.  S  311.1 

a.  MOKTOAOBB«=>609(3>— FOBBOIASUBB— DKn- 

OZBITOT— JdDQMBNT. 
Where  a  deed,  the  Tender's  agreement  to  fur- 
nish water  for  irrigation,  and  a  mortgage  secur- 
ing payment  for  the  land  and  water  rights  con- 
stituted one  transacticHi,  no  deficiency  judgment 
can  be.  rendered  upon  foreclosing  the  mortgage, 
ainca  it  was  a  pnrcbase-money  mortga^. 

[BM.  Note.—Por  otber  caaeB,  see  liortgages, 
Gent.  Dig.  S  1682.] 

Department  1.  Appeal  from  Glreuit  Court, 
Malheur  County ;  Dalton  BIgga,  Judge. 

Mortgage  foreclosure  action  by  Douglas 
Smith,  Albert  G.  I^ester,  and  William  Butter-' 
worth,  trastces,  against  S.  M.  WUlia  and  li.  G. 
WilUs:  FrcMB  the  decree,  plainliiEB  aspaal.  De- 
cree affirmed,  as  modified. 

Tbia  Is  a  salt  to  foreclose  two  mortga- 
ges vpoa  separatia  paroels  of  land,  hereinafter 
called  ftw  convenience  tracts  No.  1  and  No. 
2.  Tbe  defendant  answered,  setting  op  sepa- 
rate defenses  as  to  eedi  cause  of  salt,  and, 
a  demurrer  baTlng  been  sustained  to  the  an- 
swer, default  was  made  as  to  tract  No.  1. 
An  amended  answer  as  to  tract  No.  2  was 
filed,  whldi  admitted  the  execution  of  the 
note  and  mortgage  sued  npui,  and  set  up  as 
an  afflrmatlTs  defense  by  way  of  equitable 
reconpm^  substantially  the  following  tacts: 
That  pialntlfW  predecessor  in  Interest,  the 
Willow  Kiver  Land  A  Irrigation  Ctnnpany, 
before  the  date  of  Uie  mortgage,  was  the  own- 
er of  the  land  son^t  to  be  purchased,  as  well 
as  (tf  a  large  body  of  slniUar  land  adjaomt 
thtteto,  all  of  which  was  naturally  arid, 
unprodnctlTe,  and  unfit  for  cnltlTatlon;  that 
fior  the  purpose  of  reclaiming  said  land,  In- 
cLndlng  that  of  plaintiffs,  the  plaintiffs'  ived- 
eceasor  omstnicted  an  expensive  irrigation 
system,  consisting  of  dams,  reservoirs,  canals, 
and  dltdies,  whereby  the  waters  of  Willow 
river  and  the  other  streams  were  Impounded 
and  so  held  and  controlled  as  to  be  c&patde 
<tf  fnnilBhlng  wat»  ample  for  the  complete 
and  solttclent  Irrigation  of  the  land  described 
In  the  oomplaint  as  tract  No.  2,  by  the  use 
of  which  said  tract  could  be  made  very 
valmble  and  prodnctlve ;  that  the  said  Wil- 
low BlTsr  Company  being  so  Che  owner  of 
tbe  water  system  described,  and  being  able 
to  furnish  the  amount  of  water  hereinafter 
mndfled,  apld  and  ctmveyed  to  S.  3C  WUUs 
the  perpetual  right  to  one-half  Inch  of  water 
per  acre,  miner's  measur^neat  under  slx- 
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Indi  preesnze  of  the  water  so  contnriled  by  It, 
to  be  used  upon  and  for  the  irrigation  ot 
tract  No.  2,  and  also  sold  to  said  defendant 
said  tract  for  tbe  sum  of  $4,000;  that  at 
tbe  time  of  the  purchase  the  defendant  S. 
M.  WUHs  paid  to  the  Willow  River  Com- 
pany 11,000  cash  and  ^ecuted  tbe  note  de- 
scribed in  tbe  complaint  and  a  mortgage  up- 
on tract  No.  2  and  upon  the  aforesaid  water 
light  to  secure  the  payment  of  the  note; 
that  the  conveyance  of  the  water  right  was 
dated  i'ebruary  8,  1909,  being  signed  by  the 
parties  February  10,  1909,  and  the  deed  to 
tract  No.  2  was  executed  February  28,  1909, 
but  that  the  payment  of  the  $1,000  and  the 
execution  of  said  note  and  mortgage  were 
all  made  in  contemplation  of  said  deed,  and 
were  all  parts  of  the  same  transaction ;  that 
by  reason  of  the  arid  nature  of  the  tract  the 
defendant  S.  M.  Willis  would  not  have  pur- 
chased it  without  the  water  right,  whltib, 
becoming  appurtenant  thereto  and  being  used 
for  Irrigation  thereon,  rendered  the  same  very 
productive;  that  by  such  use  the  said  land 
became  especially  valuable  for  the  cultivation 
and  propagation  of  fruit  trees,  and  particu- 
larly for  apples,  peaches,  and  pears,  and  It 
also  thereby  became  valuaUe  for  the  raising 
of  the  ordinary  agricultural  crops;  that  she 
purchased  the  land  and  water  right,  paid  the 
$1,000.  and  executed  the  note  and  mortgage 
for  the  express  purpose  of  planting  an  orchard 
thereon,  consisting  especially  of  apples,  peach- 
es, and  pears,  and  would  not  have  purchased 
them  for  any  other  purpose,  have  paid  the 
11,000,  nor  have  executed  said  note  or  mort- 
gage; that  said  Willow  Biver  Land  ft  Irriga- 
tion Company,  well  knowing  said  defendant 
was  making  the  pnndiase  for  such  purpose, 
and  that  she  would  not  have  otherwise  enter- 
ed into  such  n^rotlatlons,  urged  and  enconr^ 
aged  both  herself  and  her  husband,  her  code- 
f endant  herein,  to  make  said  pur^use  for  said 
purposes,  and  as  an  Inducemoit  represented 
that  by  tiw  use  of  the  water  so  conveyed  and 
guaranteed  to  her  there  could  be  grown  and 
matured  upon  said  land  flrst-dasa  fruit  trees, 
especially  apples,  peaches,  and  pears,  produc- 
ing exoellNit  fruit  In  great  quantities,  and 
that  large  pn^ts  could  be  made  thereby; 
that  neither  the  Willow  Blver  Land  ft  Irrlga- 
tttm  Company  nor  plaintiffs  have  fnmlshed 
tbe  amount  of  water  stipulated  in  the  agree- 
ment, but,  on  the  contrary,  have  failed,  neg- 
lected, and  refused  to  do  so  at  all  tbnes  since 
July  1,  1910 ;  that  tbe  quantity  actually  fnr- 
nished  Is  as  follows:  "For  the  year  1010, 
(me  and  <»ie-half  acre  feet,  three-fourths  of 
which  was  furnished  before  July  ist;  tor  the 
year  mi,  one  and  one-half  acre  feet;  tor 
the  year  1012,  one-half  acre  foot;  for  the 
year  1013,  one  acre  foot;  and  for  the  year 
1014,  two  acre  feet;**  that  reduced  to  acre 
feet  the  quantity  of  water  agreed  to  be  fur- 
nished by  plaintiffs  amounts  to  4.2  acre  feet 
for  eadi  acre  of  said  land;  that  said  quantity 
of  water  so  furnished  was  entirely  Insufficient 
for  the  Irrigation  thereof.  It  Is  further  al- 
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leesd  that  plaintUb  and  fhfilr  predeoeasor 
had  the  water  and  conld  liare  furnlabed  It 
The  answer  then  sets  forUi  that  defendants, 
relying  upon  the  agre^ent  of  plaintiff  and 
Its  predecessor  to  fornlsh  water,  In  1900  set 
out  6  acres  of  land  In  peadi  trees,  S  acres 
In  pear  trees,  and  28  acres  in  apple  trees, 
all  being  of  the  iKst  quality,  and  tmded  and 
cnltlTated  them  carefully  and  in  a  manner 
calculated  to  produce  the  best  results,  but, 
by  reason  of  ttie  failure  and  refusal  of  the 
plaintiffs  and  thdr  predecessor  to  fomlsb 
water  as  agreed,  the  land  and  water  right 
hare  been  worth  more  Oan  $4,500  less  during 
said  poiod  than  tliey  would  have  been  If  the 
water  had  been  furnished  as  agreed;  that 
tlie  Willow  Rlrer  Company  and  these  plain- 
tiffs, AS  Its  successors,  are  the  owners  of  a 
large  quantity  of  arid  land  below  tiie  land  of 
defendants,  and  have  planted  about  800  acres 
to  fruit  trees  and  agricultural  crops,  and  are 
using  water  from  the  irrigation  system  to  irri- 
gate this  tract  and  In  order  to  do  so  ar- 
bitrarily refuse  to  furnish  detendants  with 
the  water  stipulated  in  the  contract;  that 
by  reason  of  the  failure  of  plaintiffs  and  their 
predecessor  to  furnish  water  as  agreed,  the 
fruit,  fruit  trees,  and  agricultural  crops 
planted  and  growing  on  said  land  were  dam- 
aged to  the  full  amount  of  $4,600;  that  plain- 
tiffs are  nonresidents  of  this  state,  residing 
In  the  state  of  Illinois.  Attached  to  the  an- 
swer is  a  copy  of  the  water  agreement,  too 
long  to  be  Inserted  here.  We  give  such  por^ 
tlons  of  It  as  are  material  to  this  discus- 
sion: 

"Whereas,  said  party  of  the  second  part  is  the 
owner  of  op  has  contracted  for  the  following  de- 
scribed real  estate,  being  in  its  nature  arid  land, 
to  wit:  The  northwest  quarter  of  the  northeast 
quarter  of  sertion  23,  township  15  sooth,  ranee 
42  east,  Willamette  meridian,  except  a  atrip 
of  land  sixteen  and  onehalf  feet  wide  around 
the  outside  boundary  thereof  for  road  purposes ; 
and  whereas,  said  party  of  the  secmid  part  is 
desirous  of  acquiring  water  for  the  purposes  of 
irrigHting  said  land,  said  water  when  acQUired 
to  be  used  and  enjoyed  in  connection  with  said 
land  only;  Now,  therefore,  in  consideration  of 
the  premise^  and  in  consideration  of  the  sum 
of  $1  to  it  m  hand  paid,  and  in  ctmsideration 
of  the  full  compliance  by  said  party  of  the  sec- 
ond part  with  eadi  and  all  covenants  and  condi- 
tions herein  made  incumbent  on  said  second  psr- 
ty,  said  party  of  the  first  part  doth  now  and 
here  agree  and  bind  Itself,  its  successors  and  aS* 
signs,  subject  to  the  conditions  and  reservations 
herein  expressed,  to  furnish  to  said  party  of  the 
second  part  during  the  irrigatioa  season  of  eadi 

f ear  a  8u£Scicnt  quantity  of  water  to  properly 
rrigate  said  land  so  owned  by  said  party  of  the 
second  part  to  wit:  One  half  miner's  inch  of 
water  under  a  six-inch  pressure  or  head  for 
each  and  every  acre  of  laud  so  owned  by  said 
arty  of  the  second  part  and  as  hereinabove 
escribed.  Said  water  shall  be  delivered  by 
said  party  of  the  first  part  to  the  said  party  of 
the  second  part  through  the  irrigation  season 
of  each  year;  it  being  understood  that  the  ir- 
rigation season  shall  begin  on  or  about  the  Ist 
of  April  of  each  year,  and  continue  until  about 
the  15th  of  September  of  each  year.  Said  par- 
ty of  the  second  part  during  said  season  as 
herein  d^ned  shall  have  the  right  to  designate 
the  time  or  times  when  said  water  shall  be  de- 
livered to  said  party  of  tii%  second  part  «k 


giving  a  three  day^  notice  in  writing  thereof 
to  said  first  party,  and  it  being  furtiier  under^ 
stood  that  the  total  amount  of  water  so  to  be 
delivered  to  said  secmid  party  shall  not  in  anj 
event  exceed  tbe  amount  of  one  liaU  miner^ 
inches  under  six-iwdi  prenore  for  each  acre  of 
land  so  owned  by  said  party  and  as  berrinabore 
described." 

A  demurrer  b^ng  orerruied,  the  cauae  was 
put  In  issue  by  a  reply,  and  upon  ttie  trial 
tbe  court  found  that  there  had  been  no  In- 
Jury  to  defendants  by  reason  of  failure  of 
plaintiffs  to  furnish  water  for  the  purpose 
of  irrigating  the  fmit  trees,  but  that  their 
agricultural .  crops  bad  been  damaged  in  tbe 
sum  of  $1,996.75,  and  deducted  that  sum  from 
the  amount  of  plaintiff's  recovery.  Tbe 
court  also  directed  the  tracts  to  be  sold  sepa- 
rately, and  that  no  deficiency  judgment 
should  be  entered  against  ddiendanta.  From 
this  decree  plaintiffs  appeal. 

Robert  M.  Duncan,  of  Vale,  and  T.  6. 
Gre»e,  of  Portland,  for  appdlanta.  Tdondl 
B.  Webster,  ot  Portland  (Geo.  B.  DavlB,  of 
Vale,  on  tbe  brief),  for  respondents. 

McBBIDB,  a  J.  (after  stating  the  fiicts  u 
above).   [1]  It  Is  first  objected  that  the  de- 
•mand  of  defendants  here,  being  unliquidated 
and  not  arising  cot  of  the  same  transaction 
as  that  irtildi  occasUnud  the  execution  of 
the  mortgage,  cannot  be  set  off  against  plaln- 
tllTs  claim ;  and  to  that  effect  the  aUe  coun- 
sel for  plaintiffs  dta  section  74,  L.  O.  Ii^  as 
amended  by  Iaws  1918,  p.  812;  Bnrrage  t, 
B.  O.  &  Q.  H.  Oo..  la  Or.  168,  6  Fac;  706; 
Le  Clare  t.  Tbibault  41  Or.  fKO.,  69  Paa 
552.  TtM  relatlw  of  these  cases  to  the  one 
at  bar  will  be  considered  latw.  It  may  be 
said  that  llie  defmse  here  urged  Is  not  ettlct- 
ly  a  counterclaim,  and  la  not  so  pleaded.  A 
connterdalm  Is  purely  a  matore  of  the  stat- 
ute. It  did  not  exlat  at  common  law,  which 
left  parties  having  reciprocal  causes  of  ac- 
tion to  litigate  thou  separately;  but  there 
has  grown  up  tn  the  courts  of  this  coantiy  a 
practice  In  equity  independent  of  atatates 
allowing  a  defendant  to  recoup  w  set  <A  re- 
ciprocal demands  against  the  plaintiff  where 
a  denial  of  sucdi  privilege  would  work  mA. 
hardship  as  -to  amount  to  a  sabBtantiLal  de- 
nial of  justice.  Among  Qw  iwlnclpal  reasona 
for  the  application  of  this  doctrine  the  non- 
residence  of  tbe  plaintiff  in  the  state  where 
the  action  or  suit  is  brought  and  tnstAveaej 
are  motioned.    Ewlng-Merkle  Electric  Co. 
V.  Lewlsvllle  Idght  &  Water  Company.  92 
Ark.  6M,  124  &  W.  608,  80  L.  B.  A.  <N.  S.) 
21.  18  Ann.  Cas.  1041.  This  Vfts  a  ease  in 
which  an  action  was  brought  to  recoro  a 
balance  for  goods  sold  and  delliwed  to  de- 
fendant, to  which  defendant  filed  a  croas- 
biU  alleging  damages  for  breach  of  rar^ 
ranty  ^  the  plaintiff  in  another  transacthm, 
stating  that  plaintiff  wu  a  nonreeldeiit  of 
Arkansas  and  had  no  agent  in  the  state  tip- 
on  whom  aervloe  of  snmmoim  conld  be  nede. 
and  asking  ttiat  the  cause  be  heard  In  dian- 
eery.  The  case  la  not  difl>»ent  In  princQple 
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from  the  case  at  bar.  The  court  allowed 
the  ofteet  end  gaTe  Judgment  for  the  de- 
fendant for  a  balance  found  doe  It,  and  In 
tbe  coarse  of  Its  opinion  said: 

"Tlie  erldeBee  was  saffident  to  sustain  tie 
findings  <rf  fact  by  the  conrL  At  law  ai^eUee 
was  not  entitled  to  set  up  in  this  action,  bj  way 
of  set-off  or  counterclaim,  the  $1,060  damages 
■aSefed  by  it  by  a  breach  of  contract  made  oy 
appellant  Was  it  aititled  to  set  it  up  aa  an 
equitable  set-off?  In  2  Story's  Equity  Juris* 
prudence  (13th  Ed.)  S  1437a,  it  is  said:  'It  has 
already  been  suggested  that  courts  of  equity 
will  extend  tba  doctrine  of  set-off  and  claims  in 
the  nature  of  Bet*off  bej<md  the  law  in  all  cases 
where  peculiar  equities  intervene  between  the 
parties.  These  are  so  very  varioua  as  to  ad- 
mit of  no  comprehensiTe  enumeration.*  In 
North  Chicago  Boiling  Mill  Go.  v.  St  Louis 
Ore  &  Steel  Co.,  152  U.  S.  596,  616, 14  Sop,  Ct 
710,  716,  38  I*  Ed.  566,  572,  it  is  said:  'ify  the 
decided  weight  of  authority  it  is  settled  that 
tiie  insohrency  of  the  party  against  whom  the 
set-off  is  claimed  is  a  suffiaoit  gronnd  for  equi- 
table inteifermce.  *  *  *  In  addition  to  in- 
solvency, it  is  held  by  many  well-conddered  de- 
daionsj  Indudii^  those  m  IDinc^,  that  tbe 
nonremdenee  of  tbe  party  against  whom  the  aet- 
<rfC  ts  asserted  is  good  ground  for  eqaitaUe  re* 
Uet  Quick  V.  Lemon,  105  XII.  67B;  Taylor 
V.  Stowell,  4  Mete.  (Ky.)  175 ;  Forbes  t.  Cooper, 
88  Ky.  286,  11  8.  W.  24;  Bobbins  t.  HoDey, 
1  T.  B.  M<«i.  [Ky.]  191 ;  Bdmins(m  t.  Baxter, 
4  Hayr.  (Tftnn.)  11V9  Am.  Dec.  761;  Davis  v. 
Milbum,  8  Iowa,  163.'  In  Forbes  v.  Cooper, 
supra,  it  Is  said:  'It  is  certainly  unconscien- 
tious for  an  insolvent  party  to  coerce  the  pay- 
ment of  his  claim  when  he  is  owing  the  other 

{ tarty  an  equal  or  larger  sum,  and  thns  leave  the 
atter  remediless;  nor  should  a  nonresident  be 
allowed,  under  uke  circumstances,  to  enforce 
tiirough  the  agency  of  the  courts  uie  collection 
ot  his  debt,  and  compel  the  other  party  to  seeh 
a  foreign  jurisdiction  for  relief,  and  then  per- 
haps find  the  debtor  insolvent  If  the  object  of 
litigation  be  the  attainment  of  justice,  assuredly 
Booi  results  should  be  prevented.  Indeed,  the 
doctrine  of  equitable  set-c^,  to  the  extent  it 
was  formerly  applied,  was  based  upon  moral 
justice,  and  to  meet  sudi  cases  as  the  above, 
tfius  preventing  wrong.  It  was  then  not  un- 
common to  stay  an  Insotvent  or  nonresident 
debtor  in  tbe  collecticm  of  his  claim  until  dam- 
ages, to  which  the  complainant  might  be  entitied 
■gainst  him.  were  liquidated  under  the  order  of 
t£e  cbuDcellor,  and  then  ap^  tbem  in  satla&u^ 
tion  of  his  independut  debt'  In  Qnidc  T.  Lon- 
on,  supra,  it  is  said:  'It  would  seem  to  be  in- 
equitable to  require  the  corporati<m  to  go  to 
another  state  to  coUect  its  demand  in  an  action 
at  law,  and  we  are  inclined  to  hold  tliat  the  non- 
residence  of  the  complainant,  in  c<mne<^ion  with 
the  fact  that  he  calls  upon  a  court  of  equity  to 
enforce  bis  judgment  is  sufficient  to  allow  the 
defendant  corporation  to  prove  and  set  off  its 
demand  set  up  in  the  cross  bill  against  the  judg- 
ment of  tbe  complainant'  To  the  same  effect 
see  Porter  v.  Boeeman,  166  Ind.  255,  74  N.  E. 
1105,  112  Am.  St  Bep.  222,  6  Aon.  Gas.  718, 
and  note  to  that  case  and  cases  cited.  The  rule 
announced  in  these  cases  is  a  just  rule,  and 
should  be  mforced.  We  see  no  good  reason  for 
sending  a  citizen  of  this  state  to  a  foreign  juris- 
diction to  obtain  Justice  when  the  courts  of 
this  state  can  affoid  relief.  They  are  as  fully 
competent  to  afford  relief  to  the  citizen  as  to 
the  nonresident  Why  should  one  in  cases  like 
this  be  accorded  greater  rights  than  the  other?" 

Amf»ig  the  cases  dted  in  tbe  note  to  the 
above  ease  are  the  following,  where  the 
claims  offset  were  tot  unliquidated  dam- 
ages: Plattner  Implement  Co.  t.  Bradley  A. 
ft  Co,  40  Cola  95,  80  Pac.  86;  Fitzgerald  v. 


Wiley,  22  App.  D.  O.  S29 ;  Taylor  t.  Stowell, 
4  Mete  (Ky.)  175 ;  Forbes  t.  Cooper,  88  Ky. 
285,  11  S.  W.  24;  Edmlnson  v.  Baxter,  4 
Hayw.  (Tenn.)  112,  0  Am.  Dec.  751;  Nortli 
Chicago  Boiling  Mill  Co.  t.  St  Louis  Ore 
&  Steel  Co.,  152  U.  S.  696,  14  Sup.  Ot 
710,  38  L.  Ed.  565.  The  authorities  both  for 
and  against  tbe  proposition  are  so  exceed- 
ingly well  collated  In  the  note  In  30  L.  B. 
A.  (N.  S.)  21,  supra,  that  It  Is  needless  to 
recapitulate  them  here.  We  have  carefully 
examined  tliem,  as  well  as  other  cases  cited 
by  counsel,  and  agree  with  the  doctrine  an- 
nounced by  the  Supreme  Court  of  Arkansas 
in  tbe  case  first  cited.  The  plaintiffs  in  this 
case  come  Into  a  court  of  equity  and  say  to 
the  defendants : 

•Tfou  owe  ua  $3,000  upon  a  note  and  mort- 
gage, and  we  demand  payment  or  fdredosnre." 

The  defendants  reply: 

"Yes,  It  is  tme  that  we  gave  you  a  note  and 
mortgage  and  agreed  to  pay  yon  $8,000;  bat 
that  promise  was  in  consideration,  among  odi- 
er  thmgs,  that  you  would  furnish  us  water  to  ir- 
rigate our  orchard  and  crops.  You  did  not  fur- 
nish the  water,  and  by  reason  of  your  breadi 
<d  the  contract  the  land  that  we  mortgaged  to 
you  failed  to  produce  the  crops  which  a  com- 
pliance by  you  with  your  agre^ent  would  have 
enabled  us  to  produce,  and  bT  your  foilnre  to 
keep  your  agreunent  we  are  iiqiind  in  a  amn 
greater  than  the  anomt  of  yon  mortgsg^" 

The  plataitlflii  tbea  say  to  flu  court: 
"Please  allow  ns  to  oae  tbe  eqidtaUe  ma- 
i^inery  of  this  court  to  sell  these  pec^le  out  ot 
house  and  home,  and  after  we  have  done  that 
they  can  come  to  Chic^o  and  bring  an  action 
at  law  to  determine  whecber  we  have  nroken  oar 
agreement  to  furnish  th«a  wattb" 

This  iB  not  ome  whit  overdrawn.  It  la 
plaintlffis'  Contention,  stripped  of  legal  ret' 
biage  and  etpreased  in  oommoD.  everyday 
language;  and  tbe  Tery  statement  of  It 
marka  its  inequity.  Tlie  deCmdanttf  aonrer 
was  good  aa  an  eqtdtaUe  dateise. 

[2]  TbB  noKt  qneatioii  suggested  In  tbe 
bri^  of  appellant  la  that  tbere  was  no  al- 
legation In  tbe  answer  upon  which  tiie  ooort 
ooold  base  a  fbidtng  of  damage  to  defendants' 
agrtcnltDTal  orc^  While  the  allegations  In 
r^rd  to  damage  to  ^rlcultural  crops  are 
awiewbat  meager  wben  ctnnpared  with  the 
reiteration  ot  tbe  dalm  for  damages  respect- 
ing the  ordiard,  we  tblnfc,  in  the  absence  ot 
a  motlmi  to  make  more  definite  and  certain, 
they  were  soffldant.   mey  are  thaat: 

"llkat  by  the  use  ct  said  water  on  said  land 
in  the  irrigation  thereof,  under  and  pursuant 
to  said  perpetual  right  of!  use  as  aforesaid,  said 
land  became  especially  valuable  for  tbe  cultiva- 
tion and  prt^agation  of  frait  trees,  and  partico* 
lariy  for  apples,  peadies,  and.  pears,  tmd  aaid 
tana  aUo  ihireojf  oeooiM  eoliwole  for  the  roM- 
Mtg  of  ihe  orHnary  agriovUural  oropt." 

This,  taken  in  oumeefloD  with  flie  other 
allocations  regarding  tbB  wortlileesnefls  of 
tbe  land  wttbout  water,  fSlrly  states  tibat 
water  was  necessary  In  order  to  raise  «gri- 
cnltnral  cropSb  .Again  we  flnd  this  al^s- 
tlon: 

"And  by  reaacm  of  said  faults,  failurea,  and  r^ 
fusals  (referring  to  plaintiffs'  failure  to  furulsn 
water),  said  S.  M.  Willis  has  suffered  tlje  loss 
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of,  OBcl  to,  her  ftnit  trees  and  frnit,  and  agrt' 
oultwol  orop»  planted  and  growing  on  said 
land  to  the  full  amount  of  fliSOO." 

Both  these  allegations  are  denied  in  the 
reply.  We  think  they  put  in  issae  three  mat* 
ters:  0)  Whether  the  water  was  necessary 
tor  the  growing  of  agricultural  crops;  (2) 
wh^er  such  cropa  were  planted  and  grown 
upon  said  land;  and  (3)  whether  they  were 
Injured  by  reason  of  plaintiffs'  refusal  to 
furnish  the  necessary  water  to  Irrigate  them 
as  provided  in  the  agreement.  It  is  true 
that  the  allegations  In  the  answer  are  not 
models  of  good  pleading,  but  they  were  suf- 
fidlent  to  raise  the  Issue,  and  the  testimony 
on  this  branch  of  the  case  was  not  objected 
to  on  the  ground  of  the  insufficiency  of  the 
pleading.  We  think  such  damages  were  gen- 
eral and  such  as  might  reasonably  be  expect- 
ed as  the  result  of  the  injury  averred.  1 
Sutherland  on  Damages,  763  et  seq. ;  8  R.  O. 
L.  S  166,  p.  611 ;  Wisner  v.  Barber,  10  Or. 
Sffi;  Dose  r.  Tooze.  37  Or.  13.  60  Pac.  880.  It 
is  Uie  view  of  the  writer  that  the  pleading 
would  be  sufficient,  even  if  tested  by  the  rule 
applied  to  alle^tlons  of  special  damage; 
there,  being  no  spedflc  objection  to  it  by  mo- 
tion. 13  Cyc.  179;  Knittel  v.  Schmidt,  16 
Tex.  dv.  App.  7,  40  8.  W,  B07;  Gonover  v. 
Htmke,  71  Wis.  108,  36  N.  W.  618.  The 
yntmg  alleged  is  a  breach  of  a  contract  to 
furnish  water,  'i^e  damage  therefrom  Is 
alleged  to  be  the  Injury  to  fmit  and  agri- 
cultural crops  planted  and  growing  up(m  the 
land.  The  defendants  were  not  asked,  and 
neither  did  the  law  require  them,  to  It^mlxe 
their  damages,  nor  to  present  them  In  the 
form  of  a  bill  of  particulars. 

[I]  It  Is  farther  contended  that,  under  the 
irrigation  agreement  between  plaintlfCs'  pred- 
ecessor and  the  deCuidants,  the  plaintUEs 
oould  not  be  pnt  In  default  for  failure  to 
fnmlBb  water  nnlesB  the  defendants  should 
have  donanded  Uw  deUvaiy  thereof  by  a 
ttiree  days*  notice  fai  writtng.  We  do  not  so 
eoDStmo  the  contract  It  Is  evident  that  tt 
was  the  Intention  first  to  provide  for  a  con- 
tlnnons  flow  of  water  In  quantity  of  one-half 
a  miner's  Indi  for  every  a<Te  of  land  In  tract 
No.  2  dnring  th?  Irrigatlfni  season,  nsmely, 
from  April  1st  to  September  ISth  of  each 
jear.  The  succeeding  (dauae  giving  the  pur- 
chaser a  right  to  vary  the  method  of  delivery 
by  giving  three  days'  notice  in  writing  was 
for  the  benefit  of  the  parehaser,  who  ml^t 
thereby,  instead  of  having  a  small  qoautl^ 
delivered  continuously,  amua  wat^,  so  to 
speak,  and  have  the  quantity  so  conserved 
delivered  to  him  according  to  his  needs,  so 
long  as  the  quantity  ultimately  demanded 
should  not  exceed  4%  acre  feet  during  the 
season,  whidi  would  be  the  total  flow  enn- 
pnted  In  acre  fMt.  There  was  reason  in 
requiring  notice  to  be  gtvw  in  writing  when 
a  ddlvery  of  water  was  to  be  required  In 
larger  quantities  and  at  Intervals,  instead  of 
continuously,  since  It  would  enable  tlie  gran- 


tor to  make  amngunoit  to  OMuerre  In  tts 
reservoirs  a  suffident  quantity  of  water  to 
meet  the  demand.  The  evidence  indicates 
that  detdndants  frequasUy  verbally  demand- 
od  the  water  to  whidi  they  were  entitled,  and 
that  it  was  not  fnmlsbed.  It  also  saffldenlr 
ly  appears  that  the  original  grantor  and 
these  plaintiffs  used  water  from  their  irriga- 
tion system  to  irrigate  800  acres  of  tbelr 
own  land,  and  that  this  occasioned  ancih  a 
sliortage  they  were  unable  to  fUmlsh  tbe 
water  In  the  agreed  QuantLty  to  def^idanta. 
This  they  liad  no  right  to  do.  It  was  ttielr 
duty  to  furnish  tlte  water  tb^  had  oontract- 
ed  to  furnish  to  defendants  at  any  Inconven- 
ienoe  that  a  compliance  with  their  contract 
might  occasion  to  ttians^ves,  and  tikey  bad 
no  legal  right  to  occasion  a  diortage  by  cre- 
ating an  additional  use  on  lands  owned  by 
than. 

[M]  The  court  erred  by  decredng  Out 
there  should  be  no  deficiency  judgment  rel- 
ative to  tract  No.  1.  As  to  this  tract  tbere 
was  no  defense.  The  demurrer  to  the  answer 
having  been  sustained,  and  no  new  itleadtng 
having  been  filed,  the  caae  stood  as  tboogb  bo 
answer  had  ever  been  attenqited,  and  tliere 
was  no  pleading  upon  wbldi  Xba  coaA  could 
base  a  decree  that  the  note  and  mortgase 
given  on  that  tract  wran  executed  to  secure 
the  purchase  price.  Upcm  tract  Na  S  tbe 
case  Is  different.  lAe  agreonent  to  famlsb 
the  water,  the  deed  conveying  tbe  land,  and 
the  mortgage  were  all  parts  of  the  aune 
transactioo,  and  It  Is  spedfled  In  tbe  ooo- 
tract,  whidi  la  erocuted  with  aU  the  formali- 
ties attending  a  conveyance  of  real  pn^ex^, 
that  the  ri^t  thoeln  conveyed  shall  be  po- 
petual.  The  water  ric^  thereby  became  an 
appurtenance  to  the  land,  and  aa  sodi  a  iwrt 
of  the  realty.  Buhnke  v.  Aubert,  68  Or.  O. 
118  Pac  88.  Treating  the  deed,  the  wato- 
contract,  and  the  mortgage  as  one  Inatrn- 
ment,  as  they  should  be  considered  under  tbe 
drcumstanoes,  the  conclusion  follows  tbat 
tbe  mortgage  was  for  the  purchase  price  of 
real  property,  and  the  plalntUb  were  not  en- 
titled to  a  deficiency  judgment  as  to  tbe 
mortgage  upon  tract  No.  2. 

With  the  modification  above  suggested,  tbe 
decree  will  be  affirmed,  and  defendants  wUl 
recover  their  costs. 

BSNSON,  BURNETT,  and  HARRIS,  JJ„ 
eoncnr. 


BENNETT  v.  BENNETT, 

(Supreme  Court  of  Oregon.    March  20,  1917J 

1.  HtlSBANO  AND  WiFK  «=al31(l)~PABTmB- 
SHIP— BUBDEN  or  PbOOF. 
Where  busband  claimed  property  hdd  in 
wife's  name  by  virtue  of  an  allied  oral  part- 
nership agreoDttit  with  her,  tbe  bwdan  natad 
opoD  Aim  to  prove  Back  relation  by  dear  «vi- 
deece,  and  such  burden  was  greater,  since  tbe 
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partnerdiip  va*  alleged  to  bs  betweeD  htuAand 
ant]  wife. 

[Ed.  Note.— F<«  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  471.] 

2.  Husband  and  Wife  «=>183(1)— Pabtitkb- 
bhip-^tjfficienot  of  evidescb. 
In  action  by  husband  to  establish  a  part* 
nerahip  between  himself  and  his  frife  and  to  di- 
vide certain  alleged  partnarshiD  property  held 
la  her  name,  evidence  held  insuiBcient  to  estab- 
lish tie  partnership,  where  only  two  witnesses 
testified  to  wife's  admission  of  the  partnership 
which  evidence  by  L.  O.  L.  S  868,  is  required  to 
be  received  with  caution,  and  aU  other  evidence 
showed  that  practically  all  property  was  pur- 
chased with  the  wife's  money  by  husband  act- 
ing <»ily  as  her  agent. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wits,  Gent.  Dig.  ||.4B7,  493.] 

Department  1.  Appeal  from  Oircolt  Court, 
Clatsop  County;  J.  A.  Eakln,  Jndge. 

Snlt  by  C.  N.  Bennett  against  Emma  K. 
Bennett.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

C  N.  Bennett  Is  prosecuting  this  suit 
against  bis  wife  Emma  K.  Bennett  for  the 
parp(we  of  establishing  a  partnership  between 
them  and  to  secure  a  decree  marshaling  and 
dividing  tbe  alleged  partnership  assets.  The 
complaint  avers  tb|Lt  the  husband  and  wife 
verbally  agreed  to  purchase  certain  cranberry 
lands  In  Clatsop  county,  to  sell  portions,  and 
to  improve  and  raise  cranberries  on  other 
portions  of  the  land.  The  pleading  speaks 
of  two  tracts  of  land:  One  la  known  as  the 
West  place,  and  the  other  as  the  railway  80. 
The  complaint  recites  the  history  of  the  ac- 
quirement of  these  two  tracts  of  land,  ex- 
plains that  both  were  conveyed  to  the  wife  In 
trust  for  the  partnership,  tells  about  selling 
portions  of  the  West  place,  recounts  the  story 
of  the  formation  of  a  corporation  known  as 
the  Clatsop  Cranberry  Company  and  the  issu- 
ance of  25  shares  of  tbe  capital  stock  to  C.  N. 
BenAett  for  tbe  benel3t  of  the  partnership, 
avers  tliat  a  donkey  engine,  cars,  tracks  and 
tools  are  on  the  West  place,  and  that  the  title 
to  the  railway  80  and  to  the  unsold  portion 
of  the  West  place  Is  now  held  by  Emma  K. 
Bennett  in  trust  for  the  partnership.  The 
defendant  denies  the  making  of  a  business 
partnership  with  her  husband,  and  says  that 
she  is  the  individual  owner  of  the  equip- 
moit  on  the  West  place  and  of  all  the  land 
in  her  same,  and  that  the  plaintiff  holds  the 
25  shares  of  Clatsop  Cranberry  Company 
stodc  In  his  name  for  her  benefit  The  an- 
swer concludes  with  a  prayer  that  she  be 
adjudged  to  be  the  owner  at  all  tbe  property 
In  controversy.  A  trial  resulted  in  a  decree 
for  the  defendant,  and  the  plaintiff  appealed. 

Edward  E.  Gray,  of  Astoria  (J.  Q.  A.  Bowl- 
by.  of  Astoria,  on  the  brief),  for  appellant 
James  li.  Hope,  of  Astoria,  for  respondent 

HABfilS,  J.  (after  stating  the  facts  as 
above).  (1]  Tbe  husband  asserts  and  the  wife 
dmies  the  making  of  a  business  partnership 


agreement  He  alleges  that  th^  diacnssed 
the  terms  "during  the  winter  of  1910-11," 
and  "on  or  about  the  12th  day  of  July,  19U," 
they  "made  and  entered  Into  a  veriial  agree- 
ment" of  partnership^  He  testified  that  they 
discussed  the  cranberry  venture  from  time  to 
time  during  the  months  of  February,  March, 
April,  and  May  in  1911.  He  was  unable  to 
fix  tbe  date  upon  which  tbe  partnership 
agre«nait  was  eoadoded  further  than  to  say 
that  an  agreonent  was  reached  at  some  time 
between  ITebruary  1  and  May  24,  1911.  Ac- 
cording to  his  version  he  was  to  g^ve  his  time 
and  personal  services  to  the  partner^p,  she 
was  to  fumteh  the  money  required  by  the 
firm,  and  they  were  to  shore  equally  in  tbe 
profits  and  losses.  The  wturie  controvert 
hangs  around  80  acres  of  land,  r^erred  to  as 
the  railway  80,  and  a  tract  embra<dug  199^ 
acres,  known  as  tbe  West  ^aoe.  A  hlsbwy 
of  the  railway  80  and  the  West  place  is  large- 
ly a  history  of  the  alleged  partnership ;  bat 
as  a  preliminary  to  tbe  stray  of  tbe  purduun 
of  those  two  tracts  of  lend  a  brief  nuiative 
may  be  given  at  tbe  fimmdal  affairs  of  the 
parties  beginning  with  the  date  of  their  mar- 
riage. 

The  plaintiff  and  the  defendant  were  mar- 
ried In  PomsylTanla  on  Febmary  21,  1897, 
when  be  was  abont  21  years  of  st».  He  was 
a  dvil  engineer,  earning  less  tban  flOO  a 
month,  while  her  "parents  were  In  pretty 
good  dicnmstances."  .^ipanntly  he  adrano- 
^  in  his  [»ofeaalon  with  the  progress  of 
time,  for  In  1907  be  was  tbe  chief  engineer 
"of  four  different  street  railway  oompanles 
and  a  bridge  company."  However,  she  testi- 
fied that  he  was  wittioat  employment  during 
the  year  Immediately  preceding  his  coming  to 
Oregon.  A  corporation  known  as  the  Astoria. 
Seaside  A  Tillamook  Railway  was  organized 
for  tbe  purpose  of  oonstructlng  a  railway 
from  Astoria  to  Seaside  and  other  points,  and 
in  March,  1910,  O.  N.  Bennett  came  to  Oregon 
to  assume  the  management  of  the  corporation 
at  a  monthly  salary  (rf  $260,  having  been  sent 
here  by  the  stockholden,  most  If  not  all  of 
whom  re^ed  in  Fennaylvania.  The  plaintiff 
admits  that  when  he  arrived  In  Oregon  he 
had  practically  no  pn^rty  or  funds.  His 
wife  and  children  followed  blm  and  arrived 
In  this  state  In  July,  1910.  At  the  time  of 
her  marriage  and  at  different  times  after^ 
wards  her  father  gave  her  substantial  sums 
ot  moaef,  and  also  a  lot  Her  father  died  In 
1901.  and  she  inherited  property  from  his  es- 
tate. Her  brother  died,  and  she  was  a  bene- 
fidazy.  When  she  came  to  Oregon  In  1910 
she  owned,  as  a  result  of  those  gifts  and  In- 
heritances, which  were  supplemented  by  a 
fortunate  Investmwt  a  house  and  lot  in 
Pennsylvania  free  from  incumbrance,  worth 
from  $5,000  to  $7,000,  80  shares  of  stock  In 
the  West  Side  Electric  Street  Railway,  valu- 
ed at  $4,000,  although  It  was  afterwards  sold 
for  $5,000,  and  stock  In  the  Klein  Logan  Man- 
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Qfactnrlng  (^nqiany,  appraised  at  97,500. 
There  Is  some  dispute  concerning  the  source 
of  the  money  used  to  acQulre  the  West  Side 
Electric  Street  Railway  stock,  bat  the  ulti- 
mate fact  nevertheless  remains  that  the 
plaintiff  concedes  that  this  stock  was  a  part 
of  the  "Emma  K.  Bennett  capital,"  and  all 
the  book  entries  made  by  falm  concerning  it 
are  admissions  that  she  bad  at  least  a  $4>000 
Interest  In  the  stock.  Upon  th^r  arrival  in 
Oregon  the  hnsband  had  practically  no  re- 
sources except  his  salary,  while  the  wife  was 
worth  from  $16,600  to  $19,000,  with  no  in- 
debtedness. 

The  plaintiff  oontinned  In  the  service  of  the 
Astoria,  Seaside  &  Tillamook  Railway  until 
about  the  middle  of  October,  1910,  when  he 
quit  on  account  of  the  insolvency  of  his 
employer.  The  railway  80  was  originally 
owned  by  a  certain  corporation,  which  for 
convenience  wUl  be  called  the  receiver,  for 
the  reason  that  it  was  in  the  hands  of  a  re- 
ceiver. The  receiver  owned  Oie  railway  80 
and  delmed  some  interest  In  certain  surveys 
or  rights  ct  way.  At  some  time  during  the 
snmmer  of  1910  the  plaintiff  obtained  an 
(^tlou  on  the  railway  80,  together  with  the 
rights  of  yray  for  Uie  benefit  of  Us  employer 
by  paying  $600  to  the  receiver.  The  Astoria, 
Seaside  ft  Tlllamo(A  Railway  became  insol- 
vent, and  was  unable  to  take  op  the  option. 
O.  N.  Bennett  says  that  npon  learning  of  the 
Inscdvency  of  his  employer  and  In  order  to 
save  the  salary  then  doe  bim,  amounting  to 
abont  $000,  he  arranged  with  the  receiver  for 
the  pvrdiase  of  the  railway  80  in  his  own 
name.  The  plaliUjfC  testifled  that  ^,000  was 
the  agreed  purchase  price,  and  that,  with  the 
consent  of  the  Astoria,  Seaside  &  Tillamook 
Railway,  $S00  of  that  sum  was  by  the 
receiver,  crediting  to  the  plaintiff  the  $600 
prevkmsly  paid  to  the  receiver  on  the  option. 
The  remaining  $1,600  was  paid  in  cash,  the 
defendant  furnishing  $500  from  her  own 
funds,  and  the  plaintiff  providing  tljOOO, 
which  he  borrowed  fr<»n  the  Scandinavian 
Amerioin  Savings  Bank  of  Astoria  by  giving 
his  promlssoiT  note.  The  receiver  conveyed 
to  G.  N.  Bomett  on  September  14,  1910,  and 
on  September  17,  1910,  the  plaintiff  and  the 
defendant  deeded  the  land  to  the  Scandina- 
vian American  Savings  Bank  for  the  purpose 
of  securing  the  loan  made  to  the  plaintiff. 
The  $1,000  note  to  the  Scandinavian  Ameri- 
can Savings  Bank  was  paid  ,wlth  funds  which 
Emma  K.  Bennett  borrowed  In  December, 
1910,  from  the  Bank  of  Charlerol  In  Penn- 
sylvania by  giving  her  promisfiory  note  with 
her  West  Side  Electric  Street  Railway  stock 
as  collateral.  Upon  payment  of  the  C.  N. ; 
Bennett  note  and  by  his  direction  the  Scandi- 
navian American  Savings  Bank  transferred 
the  land  to  H.  W.  Bagmeler,'  a  brottier-ln- 
law  of  plaintiff,  and  afterwards  on  October 
8,  1911,  Hagmeler  deeded  the  land  to  Emma 
E.  Bennett  In  the  final  analysis  $1,600  of 
the  purcbaae  pxloe  of  this  land  was  tunlahed 


by  Emma  K  Bennett   The  plaintiff  Inal^ 

that  he  indirectly  furnished  $500  of  the  con- 
sideration for  the  land  by  reason  of  the  re- 
ceiver having  credited  the  $500  previously 
paid  on  the  option  to  the  Astoria,  Seaside  8e 
TlUamook  Railway.  It  Is  a  noteworthy  fact, 
however,  that  In  the  three  trial  balance 
sheets  for  the  year  1912  whldi  he  pr^red, 
as  well  as  the  loose  leaf  ledger  whldi  he 
opened  at  some  time  In  1912,  the  $500  credit 
now  claimed  by  plaintiff  Is  not  cliarged 
against  the  land  .while  a  charge  Is  made  for 
the  $1,500  cash  payment.  Moreover,  In  1914 
the  plaintiff  himself  prepared  two  typewrit- 
ten contracts  for  slashing  this  land,  one 
with  E.  L.  Williams,  and  the  other  with 
Earnest  Dawson.  Each  contract  i^wns  wltli 
the  statement  that,  "It  Is  hereby  agreed  t>e- 
tween  Emma  K.  Bennett  owner  and"  the  con- 
tractor. Each  contract  Is  signed  by  Emma  K. 
Bennett,  and  neither  one  Is  signed  by  C.  N. 
Bennett.  It  Is  conceded  by  both  parties  tbat 
Hagmeler  never  had  any  Interest  In  the  land, 
and  that  he  was  used  as  a  mere  conduit 
through  whom  the  title  was  conveyed.  The 
deed  to  Hagmeler  was  made  for  the  purpose 
of  placing  the  land  In  the  name  of  a  third 
person  In  order  to  avoid  any  complications 
which  might  result  from  the  insolvency  of 
the  Astoria,  Seaside  &  Tlllamo<A  Railway. 
The  plaintiff  says  that  .when  be  and  his  wife 
agreed  upon  a  partnership  It  was  nnder- 
stood  that  die  railway  80  would  be  ctmsideP' 
ed  as  partnership  property,  and  that  he 
caused  the  title  to  be  transferred  to  bis  wife 
as  a  matter  of  convenience.  The  defendant 
contends  that  the  land  was  deeded  to  ber 
becaube  her  money  paid  for  it  and  because 
It  belonc^  to  her.  In  passing  we  recall 
that  (HI  cross-exambiatlon  tbe  plaintiff  went 
no  fnrther  than  to  claim  that  at  the  time  of 
making  the  partnership  agreement  be  coin 
sldered  that  he  had  an  Interest  In  tbe  rail- 
way eighty;  and,  although  this  land  was 
purchased  prior  to  the  making  of  the  alleged 
partnership  agreement,  nevertheless,  idien 
asked  whether  be  considered  ttiat  be  owned 
the  land  when  tbe  partner^lp  was  formed, 
be  answered,  "WeU,  I  don't  know  that  I  did." 

Tbe  West  place  embraced  189.8  acnos. 
"Without  putting  np  any  option  money,"  G. 
N.  Bennett  obtained  an  option  on  the  West 
place  on  February  28.  1911.  Tbe  option  was 
followed  by  a  contract  of  sale,  and  it  In  turn 
was  succeeded  by  a  deed  to  Emma  K.  Ben- 
nett on  July  28,  1911.  When  tbe  contract  of 
sale  was  made  Emma  E.  Bennett  gave  ber 
personal  check  for  $100  to  Paul  H.  West  as 
"earnest  money."  The  agreement  provided 
for  the  payment  of  one-third  of  the  purdttase 
price  at  the  Ume  of  concluding  the  agre^ent 
a  note  for  one-third,  payable  In  one  year, 
and  a  note  for  tbe  remainder,  payable  In  two 
years.  The  first  payment  was  made  by  B&n- 
ma  K.  Bennett,  who  gave  her  check  on  her 
personal  bank  account,  and  she  gave  ber 
promissory  notes  for  the  other  two  Install- 
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ments.  O.  N.  Bennett  not  sign  either 
note.  Botb  notes  were  subsequently  paid  by 
Bmma  K.  Bennett,  who  gave  diecks  on  ber 
personal  bank  acoounta  She  obtained  funds 
for  tlie  payment  of  tbe  first  Installment  by 
mortgaging  ber  borne  for  f4,O0O  to  Hotry 
Tost  In  1912  and  1913  tbe  Bennetts  convey- 
ed portbrns  of  tbe  West  place  to  different 
persons,  each  of  whom  gave  notes  and  mort- 
gages for  sndk  part  of  tbe  purchase  price 
as  was  not  paid  upon  delivery  of  their  re- 
spective deeds.  Without  exertion  the  notes 
were  made  payable  to  Emma  K,  Bennett 

The  defendant  haStta  that  lAe  Is  the  owner 
of  the  (Mtsop  Oaranbeney  Gonipany  stodc  In- 
volved In  this  controversy.  Hie  company 
.vnis  organteed  for  the  purpose  of  raising 
cranberries.  0.  N.  Bennett  sobserlbed  tor 
25  shares  in  his  own  name,  notwithstanding 
the  fact  tiiat  be  claims  his  subscription  was 
for  the  beneflt  of  tbe  partnersh^)^  This  stock 
was  paid  for  by  deeding  16  aeres  ot  the  West 
place  to  the  ccxnpany  and  paying  $1,210  In 
cash.  The  plaintiff  says  that  the  partnership 
famished  9000,  and  that  be  borrowed  $716 
and  surrendered  the  Oranbeny  Company 
stock  M  collateral  secnrlty  for  tiie  loan.  The 
defendant  says  that  she  did  not  learn  that 
Qie  stock  had  been  taken  in  the  name  (A  C. 
N.  Bennett  nntil  seven  or  eight  months  after 
the  issnance  (rf  the  certiflcatfe 

The  drcomfitancea  of  the  acqulr^nent  and 
di^ositlon  of  Qie  West  Side  Electric  Street 
Hallway  atodk.  may  throw  some  light  upon 
the  buidness  relations  of  tbe  parties.  The 
street  railway  stock  cost  $2,600.  The  plain- 
tiff says  that  the  funds  for  this  investment 
were  obtained  mortgaging  the  home.  The 
defendant  emiAatlcally  states  that  no  mort- 
gage was  placed  on  the  home  until  the  ezecu- 
titm  of  the  Xost  mortgf^  on  May  24,  1911, 
and  that  the  street  railway  stock  was  pur- 
chased with  moneys  which  she  inherited  from 
the  estate  of  her  deceased  brother  Ed  EMo. 
She  says,  and  he  does  not  deny,  that  the 
stock  was  issued  In  his  name ;  and  she  tes- 
tlfled  that  it  was  not  untU  several  months 
afterwards  that  she  learned  of  tbe  fact  that 
tbe  stock  had  been  Issued  in  his  name;  and 
that  it  was  (mly  after  continued  Insistence 
that  she  succeeded  in  having  the  stock  trans- 
ferred to  her.  It  win  be  recalled  that  In  De- 
cember, 1910,  Ehnma  K.  Bennett  gave  her 
note  for  $1,000  to  the  Bank  of  Charlerol 
with  the  WesEt  Side  Electric  Street  RaUway 
stock  as  collateral,  and  used  the  money  to 
pay  the  O.  N.  Bennett  note  held  by  the  Scan- 
dinavian American  Savings  Bank  of  Astoria. 
In  April,  1911,  the  plaintiff  negotiated  a  sale 
of  the  street  railway  stock  to  C.  F.  Thomp- 
son for  $6,000.  Of  this  sum  $2,000  was  paid 
to  the  Bank  of  CSiarlerol  to  satisfy  two  notes, 
one  of  which  was  the  $1,000  note  given  by 
the  defendant  In  December,  1910;  the  plaln- 
tUf  kept  $1,000,  and  Invested  the  remaining 
$2,000  in  the  Key  Oonstructlon  Company. 
€L  N.  Bennett  explains  bis  retention  of  tbe 
16SP.-02 


f 1,000  by  saying  that  he  figured  that  be  had 
an  interest  because  the  Investment  was  made 
through  his  Infiuenee  with  the  company  lasu- 
ing  the  stock,  and  that  It  was  he  who  made 
the  profit,  although  he  used  her  money.  She 
saye  that  she  had  understood  that  the  stock 
was  sold  for  $4,000,  and  that  It  was  not  until 
the  time  of  the  trial  that  she  learned  that  it 
had  been  sold  for  $6,000.  His  testimony  on 
this  subject  cannot  but  attract  attention. 
When  asked  "how  much  the  stock  was  sold 
for,"  he  answered  by  saying,  "I  think  it  was 
in  the  neighborhood  of  $4,000,"  and  after- 
wards admitted  that  he  sold  the  stodk  for 
$6,000.  The  plaintiff  does  not  claim  that  his 
wife  held  any  interest  in  the  Key  Construc- 
tion Company  Investment;  In  that  venture 
he  concedes  that  he  used  $2,000  of  her  mon- 
ey, bat  says  that  he  regarded  It  as  a  loan. 
The  Key  Constraction  Company  Investmoit 
was  disastrous,  and  the  $2,000  was  lost  with- 
in a  period  of  four  months. 

Hundreds  of  checks,  check  stubs,  bank 
statements,  a  sort  of  journal,  a  so-called  loose 
leaf  ledger,  another  loose  leaf  book,  and 
many  other  papers  were  received  In  evidence. 
The  three  books  were  kept  by  the  plaintiff, 
and  he  says  that  he  commenced  to  keep  books 
In  the  middle  of  1912,  making  entries,  how- 
ever, of  all  transactions  dating  from  July, 
1910.  The  entries  In  these  books  relate  to 
the  home,  the  street  railway  stock,  the  Klein 
Logan  Manufacturing  Company  stock,  the 
railway  80,  the  West  place,  family  expenses, 
and  also  Individual  expenses  of  the  plaintiff. 
There  is  not  a  word  in  any  of  these  books 
tending  to  show  that  O.  N.  Bennett,  who  kept 
the  books,  regarded  the  railway  80  and  the 
West  i^ce  as  partnership  proi>erty,  or  that 
he  dealt  with  that  property  any  different 
than  he  did  with  the  railway  stock  or  the 
Klein  Logan  Manufacturing  Company  atoda. 
He  does  not  claim  that  be  kept  books  as 
partnership  books,  nor,  indeed,  does  any  book 
bear  the  slightest  trace  of  a  partnership. 

The  plaintiff  counts  muCh  im  the  aocouid 
carried  in  the  First  NaU(»ial  Bank  of  As- 
toria. This  was  a  Joint  account  opened  in 
1913  in  the  names  of  the  plaintiff  and  the 
defendant  The  plaintiff  caused  some  che<^ 
to  be  printed  with  his  name  and  that  of  his 
wife  In  the  upper  left-hand  comer.  Each  of 
these  checks  was  Invariably  signed  by  one 
and  countersigned  by  the  other.  Tbe  plain- 
tiff says  that  the  purpose  of  this  account  was 
to  segregate  the  partnership  business.  An 
examination  of  these  checks  will  disclose, 
however,  that  some  were  for  family  expenses, 
some  were  payable  to  the  plaintiff,  and  oth- 
ers to  the  defendant,  two  were  for  Interest 
on  the  Yost  mortgage,  and  others  were  on  ac- 
count of  expenses  connected  with  the  West 
place.  Notwithstanding  the  avowed  purpose 
of  the  First  National  Bank  account  an  ex- 
amination of  the  checks  In  evidence  will 
show  that  most  of  the  expuises  Incurred  aft- 
er opening  tbe  joint  account  and  oonneoted 
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with  the  railway  80  and  tl»e  West  place  were 
paid  with  ciecks  drawn  by  Emma  K.  Bennett 
on  her  personal  account  with  the  Scandl- 
navlatt  American  Savings  Bank.  Moreover, 
one  of  these  checks  on  the  First  National 
Bank  la  evidence  against  the  contention  of 
Uie  plaintiff  that  the  West  place  and  the  rail- 
way 80  were  owned  by  himself  and  wife  as 
partners.  A  check  was  signed  by  the  plain- 
tiff end  countersigned  by  the  defendant  on 
September  29,  1913,  payable  to  J.  V.  Bums, 
sheriff,  and  written  at  the  bottom  of  this 
check  in  what  is  apparently  the  handwrttli^ 
of  the  plaintiff  is  the  following: 

%  UzM  propertr  Emma  K.  Benaett  Jevett  D. 

L.  C   M-U 

^4  taxM  pnqMrtr  Bnuna  K.  Bouatt  JudKA  D. 

u  c.  

4S.83 

The  railway  80  Is  in  the  Judson  donation 
land  datm,  while  the  West  place  Is  in  the 
Jewett  donation  land  clabn. 

In  brief  when  the  parties  came  to  Oregon 
in  1010  C  N.  Bennett  was  worth  practically 
nothing,  while  Emma  K.  Bennett  owned  a 
home,  street  railway  stock,  and  factory  stock 
of  the  aggregate  value  of  $19,000,  with  no 
Indebtedness.  Now  the  railway  80  and  what 
is  left  of  the  West  place  are  in  the  name  of 
the  defendant,  .with  a  mortgage  of  $2,000 
on  the  former,  and  a  mortgage  of  $3,000  on 
the  latter.  The  home  Is  mortgaged  for 
$4,000.  The  railway  stock  has  been  disposed 
uf,  a  part  of  the  proceeds  paying  for  the 
Indebtedness  Incurred  on  account  of  the  rail- 
way 80  and  the  remainder  diesipated.  She 
made  the  first  payment  on  the  West  place 
by  mortgaging  her  home;  she  paid  the  sec- 
ond Installment  with  moneys  derived  from 
sales  of  portions  of  the  West  place,  and 
she  borrowed  funds  for  the  final  payment 
She  paid  $500  of  the  original  purdiasd 
price  of  the  railway  80,  and  finally  her 
money  paid  $1,000  more.  The  books  open- 
ed by  the  plaintiff  In  1912  do  not  charge 
the  railway  SO  with  more  than  $1,520.65  for 
the  year  1910;  tbc  sheet  headed  "Trial  Bal- 
ance E.  E.  B.  June  30,  1912,**  as  well  as 
the  one  labeled  "Trial  BaL  Dec.  31,  1912," 
both  of  which  were  prepared  by  C.  N.  Ben- 
nett, charges  the  railway  80  with  only 
$1,520.65,  and  no  mention  Is  made  of  a  $500 
charge  ngalnst  the  land  on  account  of  a 
$500  credit  to  C.  N.  Bennett  arising  out  of 
unpaid  salary  for  services  rendered  to  the 
Astoria,  Seaside  &  Tillamook  Railway.  The 
sheet  headed  "Trial  Balance  E.  K.  B.  June  30, 
1912,"  lists  both  the  West  place  and  the  rail- 
way 80  among  the  assets.  The  books  kept  by 
him  exhibit  no  signs  of  a  partnership,  but 
on  the  contrary,  so  far  as  shown  by  the  t>ooks, 
his  treatment  of  the  West  place  and  railway 
80  did  not  differ  from  his  treatment  of  the 
home,  the  street  railway  stock  and  factory 
stock  which  he  ctmoedes  belonged  to  bis  wife. 
The  Clatsop  Cranberry  stock  was  Issued  In 


payment  of  land  whldi  was  in  her  name; 
$1;216  In  cash  supplied  the  balance  of  the  c<m- 
slderatlon;  the  husband  borrowed  $500  of 
this  sum  on  his  note  to  the  Astoria  National 
Bank,  but  on  Uay  3, 1913,  she  paid  this  note, 
principal  and  Interest,  by  giving  her  personal 
check  on  her  account  In  the  Scandinavian 
American  Savings  Bank;  and  the  husband 
borrowed  the  remaining  $716  by  giving  his 
note  for  that  amount  with  the  stod£  as  secnrt- 
ty.  He  contends  that  he  was  her  business 
partner  In  the  railway  80  and  the  West  plac& 
He  concedes  that  she  owned  all  the  other 
property.  She  InslstB  that  In  all  the  trans- 
actions concerning  the  lands  In  dispute  he 
merely  acted  as  her  agent,  as  a  husband  for 
a  wifew  She  points  out  that  from  the  time 
of  their  marriage  until  July,  1914,  she  left 
the  management  and  supervision  of  her  busl- 
ness  affairs  to  her  husband,  and  that  at  all 
times  he  dealt  .with  her  pn^rty  as  a  hos- 
band,  and  not  otherwise.  Her  version  of  his 
relation  to  the  moperty  was  made  plain  when 
she  testlfled: 

"Well.  Mr.  Bomett  always  handled  mv  affairs 
from  when  we  were  first  married,  the  DasiDess 
aflaini,  and  from  the  very  first,  when  we  boni^t 
the  first  home,  he  bandied  my  bosLncaa  affairs 
and  estate,  and  he  handled  it  as  a  husband 
would  for  a  wife.  •  •  •  He  simply  acted  as 
a  husband  would  for  a  wife,  took  the  manasinff 
of  the  thing,  and  that  went  on  and  I  knew  very 
little  about  it.  as  I  say;  when  there  was  a 
note  to  be  signed  or  a  mortgage,  he  would  come 
in  and  say:  Now,  sign  this;  this  is  for  so  and 
so;  I  need  this  money;  this  is  for  this;  and 
I  need  this  money.'  That  was  as  much  as  I  ever 
knew  what  was  ffSag  on  in  the  budness.** 

[21  The  burden  Is  upon  the  plaintiff  to 
prove  a  business  partnership.  80  Cyc.  402. 
It  must  be  remembered  that  this  Is  not  a  suit 
by  a  third  party,  but  It  Is  a  suit  by  one  who 
asserts  that  he  Is  a  partner  of  the  person 
sued,  and  consequently  since  there  is  no 
written  agreement  the  plaintiff  must  estab- 
lish the  existence  of  the  partnership  by  clear 
proof.  SO  Cyc.  413;  0  Ency.  of  Ev.  551. 
And  the  burden  assumed  by  the  plaintiff  Is 
still  greater  for  the  reason  that  he  Is  claim- 
ing a  business  partnership  with  his  wife.  9 
Enc.  of  Ev.  554 ;  John  Bird  Co.  t.  Hurley.  87 
Me.  679,  33  Atl.  164. 

It  is  not  necessary  to  discuss  the  legal 
question,  so  ably  and  exhaustively  debated  by 
counsel,  of  whether  the  statute  of  frauds  for- 
bids evidence  of  the  alleged  oral  partnership 
agreement ;  but  It  is  enough  to  say  that  the 
plaintiff  has  failed  to  submit  the  d^ree  of 
proof  required  of  a  husband  when  he  dalms 
a  btislness  partnership  with  his  wife.  We 
have  not  overlooked  the  evidence  of  the  two 
witnesses  who  testified  that  the  defendant 
admitted  that  she  was  a  partner  in  the  con- 
troverted lands.  The  defendant  vigorously 
denied  the  statements  ascribed  to  her.  The 
statute  directs  that  this  character  of  testi- 
mony must  be  received  with  caUtlon.  Section 
868,  L.  O.  L.  Moreover,  it  is  not  to  be  for^ 
gotten  that  tfavplalntlff  ekdms  that  a  part- 
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aeniUp  agreement  mm  laade-  in  1911,  and  It 
moBt  be  remembered  tbat  tba  defendant  did 
not  tBsnme  exdosive  management  of  tate  pr«p- 
erty  until  Jaly,  1914,  and  that  this  anlt  was 
not  oommenced  ontU  S^ember  18,  1914, 
and  yet  only  two  persona  wra*e  produced  to 
testify  to  admissions  of  a  partnership  not- 
wltbatandlng  the  fact  that  defendant  tras  aa 
or  in  the  Tldnlty  of  the  lands  nearly  all  of 
tb»  time  and  s^ed  most  of  the  diedcs  that 
paid  the  bills.  The  plaintiff  has  filUed  to 
submit  sufficient  evidence  to  meet  the  re- 
qolrements  Imiiosed  upon  a  husband  when 
he  attempts  to  establish  a  business  partner- 
ship with  his  wife. 
The  decree  Is  affirmed. 

McBMDB,  a  X,  and  BBNSON  and  BUR- 
NBTT,  JJ.,  cimeur. 


WTJOHTER  T.  FITZGEIIAIJ)  et  al. 
(Supreme  Court  of  Oregon.   March  20,  1917.) 

1.  PUBADIIfO  «S3>286^)— AlflKDlRNT  DTWHO 

Tbial— DiscBsnoN  of  Coubt. 
There  was  no  abuse  of  discretion  in  allow- 
ing an  amendment  to  complaint  daring  trial, 
where  it  did  not  change  the  cause  of  actum. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  I  601.] 

'2.  Wohr:  and  Lauob  ^924<^— Advissioit  of 
.  Evidence. 

Where  complaint  alleged  an  express  contract 
for  clearing  defendants'  land  at  a  specified  com- 
pensation, which  defendnnts  prevented  plaintiff 
from  completing,  and  claiming  quantum  meruit 
for  work  done,  evidence  showing  reasonable  val- 
ue of  work  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  44,  45.] 

3.  WoBK  and  Laboe  <g=^22— ScrmcrEUCT  or 
Cohplaint. 

Complaint  for  clearing  plaintiff's  land,  al- 
leging a  special  contract  which  defendants  pre- 
vented plaintiff  from  completing,  and  asking 
reasonable  value  of  work  done,  held  sufficient, 
though  not  a  model  complaint. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  41.] 

4.  Pleading  «=3406(3)  —  Cohplaint  —  Con- 

STEnCTION  Aftee  Vebdict. 
In  absence  of  a  general  demarrer  to  a 
complaiot  it  is  to  be  liberally  cotutrued,  par- 
ticuurly  after  verdict 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  1 1868.] 

6.  WOBK  AND  LABOB  «I»14(1)— ExPBESS  COW- 

TBACT— Past  Pbbfobhancb. 
Where  one  performs  services  on  special  con- 
tract, and  for  any  reason  except  voluntary 
abanoooment  fails  to  comply  therewith,  and 
such  compliance  becomes  impracticable,  and  the 
services  have  been  of  value,  recovery  of  reason- 
able valae  may  be  had  for  work  done. 

fEA.  Note.— For  other  cBses,  see  Work  and 
Labor,  Gent.  Dig.  {  31.] 

6.  WOBK  AND   LaBOB  «=^29(2)— AHOUHT  of 
BbOOVEBT— iOXPBBSS  CONTRACT. 

The  linat  of  plaintiff's  recovery  in  quantum 
meruit  in  action  for  clearing  defendants'  land 
under  a  special  contract,  which  defendants  pre- 


voited  plaintiff  from-eomplettat,  Is  the  contract 

price. 

[Ed.  Note.— For  other  eassSt  see  Work  and 
Labor.  Cent  Dig.  I  67.] 

D^>artment  1.  Appeal  from  Circuit  Court, 
Mnltn(miah  County;  Bobert  O.  Morrow, 
Judge. 

Action  by  John  Wuchter  against  Charles 
Fitzgerald  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and  af- 
firmed. 

This  Is  an  action  to  recover  for  the  value 
of  services  rendered.  The  substance  of  the 
complaint  iB  that  on  the  1st  day  of  June,  1913, 
plaintiff  and  defendants  entered  Into  a  con- 
tract whereby  plaintiff  agreed  to  clear  a  cer- 
tain tract  of  land  with  the  assistance  of  the 
defendants  and  to  have  the  work  completed 
within  about  8  months  from  that  time  for 
the  sum  of  ¥400 ;  that  it  was  agreed  that  de- 
fendants were  to  furnish  a  team  of  horsee 
for  the  purpose  of  dragging  the  logs  and 
stumps  together  for  effective  burning,  and 
tbat  plaintiff  was  to  have  half  of  the  amount 
due  for  the  clearing  of  each  acre  as  it  should 
be  ready  for  the  plow;  that  defendants  failed 
and  refused  to  furnish  the  team  of  horses  as 
stipulated  and  refused  to  pay  plaintiff  more 
than  $135  on  tlie  agreed  price ;  tbat  plaintiff 
was  thereby  hindered,  delayed,  and  prevent- 
ed from  completing  the  work  and  removing 
the  roots  from  the  land  after  it  was  plowed. 
Then  follows  this  allegation: 

"That  since  plaintiff  ceased  to  work  upon  said 
lands,  the  defendants  have  made  use  of  and  been 
benefited  by  the  woik  and  labor  rendered  by  the 
plaintiff  and  by  the  material  furnished  by  him, 
and  the  defendants  have  plowed  and  caltivated 
the  said  laud,  and  are  now  growing  crops  on  the 
same,  and  have  been  benelited  in  the  sum  of 
$438  as  a  result  of  t^e  work  and  labor  perform- 
ed and  the  material  furnished  by  the  plaintiff  as 
a  partial  com^iance  with  the  said  ctntract.  and 
that  plaintiff  could  have  and  would  have  fully 
complied  with  the  said  contract,  had  defendants 
not  failed  and  refused  to  keep  and  perform  their 
duty  and  obligations  as  above  alleged,  and  that 
defendants  have  paid  plaintiff  the  sum  «f  $135, 
and  no  more,  ana  that  by  reason  of  the  above 
allegations  defendants  are  indebted  to  idaintlff 
in  the  sum  of  $353." 

The  oomplalnt  concludes  with  the  prayer 
for  judgment  In  the  sum  of  $353. 

The  answer  admits  enterli^  Into  a  contract, 
but  alleges  that  it  was  in  wrltlss,  and  ntn 
it  out  in  full  as  follows: 

"Cietme,  Or^on,  June  1st,  1918. 
"This  is  to  certify  that  we.  the  Fitzgerald 
Bros.  (Charles  and  Bobert),  l^ty  of  the  first 
part  agree  to  pay  to  Mr.  John  Wuchter,  party  of 
the  second  part  ($400.00)  four  hundred  dollars 
for  the  grubbing  and  clearing  of  a  certain  strip 
of  land  near  our  east  line  on  Blue  Lake  ridge, 
consisting  «f  (4%)  four  and  three-quart^  acres, 
which  is  to  be  completed  in  about  03)  el^t 
months  from  date.  Party  of  the  first  part  Is  to 
pay  for  same  one-half  of  the  amount  due  per 
acre  at  the  completion  of.  eadi  acre  after  the 
first  acre  is  eempleted;  balance  due,  or  one- 
half  of  same,  at  finish  of  job  when  ground  is 
plowed;  also  party  of  the  second  part  agrees  to 
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follow  plow,  when  plowed,  to  dear  the  grotmtl 
of  all  roots. 

"Signed  iKT  first  part:     Cbarles  Fitigerald. 

"Bobert  Fitigerald. 

"Party  of  second  part:    John  Wuchter." 

This  Is  followed  by  a  denial  of  the  other 
allegatlona  of  the  complaint.  There  was  no 
reply.  A.  trial  being  had,  a  verdict  and  Judg- 
ment were  entered  for  the  plaintiff  in  the  snm 
of  $305,  from  which  defendants  appeaL 

W.  L.  Cooper,  of  Portland,  for  appellants. 
Wm.  U.  La  Force,  of  Portland,  for  reqjKHid- 
ent. 

B£}NSON,  J.  (after  stating  the  t&cta  as 
above).  [1]  Dnrlng  the  trial  the  court  per- 
mitted the  plaintiff,  over  the  objection  of 
defendants,  to  amend  his  complaint  by  In- 
serting this  paragraph: 

"That  defendants  breached  and  broke  said  con- 
tract, in  that  they  failed  and  refused  to  plow 
said  land  as  it  was  cleared  and  grabbed  and 
made  ready  for  plowing,  as  in  said  contract  they 
had  agreed  to  do,  and  this  prevented  plaintiff 
from  following  the  plow  and  rttuovlng  the  roots 
from  said  land." 

The  action  of  the  court  In  permitting  the 
amendment  Is  assigned  as  error;  but,  £lnce 
it  does  not  change  the  cause  of  action,  we 
cannot  discover  any  abus^  of  discretion 
therein. 

[2, 3]  It  Is  next  Insisted  that  the  court 
erred  In  admitting  any  evidence  of  the  rea- 
sonable value  ot  the  services  rendered,  for 
the  reason  that  the  contract  was  In  writing, 
and  that  therefore  the  plaintiff  could  not  re- 
cover upon  a  Quantum  meruit.  The  complaint 
cannot  be  r^rded  as  a  model,  but  from  its 
allegations  It  can  be  gathered  that  there  was 
an  express  contract,  with  a  spedfled  com 
pensatlon  and  mutual  obligations;  that  by 
the  wrongful  acta  of  defendants  plaintiff  was 
prevented  from  folly  performing  the  same 
upon  bis  part ;  and  there  is  a  manifest  ef- 
fort to  plead  a  claim  for  the  reawaable 
value  of  bis  services. 

[4. «]  The  pleading  Is  undoubtedly  vulner- 
able to  a  general  demurrer ;  bat,  in  the  ab- 
sence of  such  an  attack,  It  Is  to  be  liberally 
construed,  particularly  after  verdict  It  bas 
been  definitely  settled  by  this  court  in  a  long 
line  c£  dedsionm  beginning  with  Trlbou  t. 
Strowlnldge^  7  Or.  106,  tbat  wbwe  me  per- 
flnma  servlee  for  another  on  a  vedal  con- 
tract, and  for  any  reason  except  a  voluntary 
abandoimient  fails  to  comply  with  bis  con- 
tract, and  such  compliance  becomes  imprac- 
ticable, and  the  service  baa  been  of  value  to 
him  tor  whom  It  was  rendered,  he  may  re- 
cover for  m&i  service  its  reasonable  value. 
This  Is  exactly  what  tbe  plaintiff's  omplaint 
seete  in  thta  case,  bo  there  was  no  oror  In 
admltttog  aocb  evidence: 

[6]  It  la  also  urged  that  tbe  court  firred  in 
charging  the  Jury  as  follows: 

"The  court  Instructs  the  jury  that,  before  they 
can  find  for  the  plaintiff  in  ajiy  amount,  ttey 
must  find  that  tbe  defendants  liave  broken  ttie, 


contract,  and  that  plaintiff  has  not  broken  the 
c«itract;  that,  if  the  evidence  showed  tbat 
plaintiff  had  broken  the  contract,  he  could  not 
recover  anything*  tbat  if  the  jury  find  that 
plaintiff  has  not  broken  tbe  contract,  bnt  tbat 
defendants  have  broken  the  contract,  tbe  plain- 
tiff could  recover  su^  sum  as  was  reasonably 
worth  for  the  work  done  and  the  amount  of  the 
benefits  the  defendants  received  from  the  plain- 
tiff's work,  not  exceeding  the  sam  stated  In 
the  complaint.  Tou  are  instructed  that  the 
measure  of  damage  in  this  case  is  the  reasonable 
value  of  the  services  rendered  by  the  pla^"tiir  to 
tbe  defendants.  Ton  are  not  to  conalder  what 
the  plaintiff  had  to  pay  for  board,  or  what  he 
had  to  pay  for  powder,  bat  whatever  the  work 
was  reasonablv  worth,  witboat  tc«ard  to  the 
contract  price." 

The  testimony  was  not  reported,  and  these 
are  the  only  Instructions  disclosed  by  the 
record.  The  only  error  to  which  our  atten- 
tion has  been  called  relates  to  tbe  measure 
of  damages,  and  as  to  that  point  tbe  charge 
Is  incorrect  Tbe  wdght  of  authority  is  to 
the  effect  tbat  the  limit  of  tbe  plalntlfTa 
recovery  In  an  action  like  this  is  the  con- 
tract price.  5  a  J.  1411;  Cozad  v.  Elam, 
115  Mo.  App.  136,  01  S.  W.  434;  Relfschneld- 
er  V.  Beck,  148  Mo.  App.  726, 129  S.  W.  232 ; 
Edward  Thompson  Co.  v.  EoUmeyer,  46  Ind. 
App.  400,  92  N.  B.  660;  Massey  v.  Taylor, 
Wood  &  Co.,  46  Tenn.  (5  Cold.)  447,  98  Am. 
Dec  429.  The  agreed  compensation  was 
$400,  and-  the  plaintiff  admits  the  recel^  of 
$136;  therefore  the  limit  of  recovery  most 
be  $266.  As  the  Judgment  is  $40  in  excess  of 
the  latter  sum,  it  Is  to  that  extent  erroneous, 
and  we  shall  modify  the  same  by  reducing 
it  to  265. 

With  this  modiiicatUnit  tbe  Indgment  la 
affirmed. 

McBRiDE,  C.  X,  and  VUBSHVPT  and  HAR- 
RIS, JJ.,  concur. 


OBBENBSBO   V.    OERMAIT  AUERIOAN 
INS.  GO. 

(Snpreme  Court  of  Oregtm.   March  20.  101 7J 

1.  INSUBANOI  «=»131{3)— FZU  j^XJCT— Ac* 
<XPTANCB. 

Where  insured  accepted  a  fire  policy  wliich 
was  not  in  accordance  with  the  oral  contract 
for  Insurance,  he  cannot,  having  retained  it 
without  objection,  contend  that  the  trae  con- 
tract should  be  found  in  the  oral  agreement,  for 
it  was  supplanted  by  the  written  policy,  and 
insured  bad  no  option  to  rely  either  cm  the  pol- 
icy or  the  oral  agreement  as  he  desired. 

[Bd.  Note^For  othw  cases,  see  InsnranoBb 
Cent  Dig;  1  200 J 

2.  IVBtTBAITCa     «=>128(2)  —  FZBE  POUCTM — 
ACTtONS — Defenbhs. 

'  Where  the  policy  issued  pursuant .  to  an 
oral  agreement  as  to  insurance  did  not  follow 
the  agreement,  and  it  was  alleged  that  the  pol- 
icy wliicb  should  have  been  issued  wonid  have 
been  subject  to  Laws  1911,  p.  270,  tlie  inaared 
cannot  in  an  action  to  recover  on  the  oral 
Bgreemoit  fndepmdent  of  the  '  policy  recover 
where  salt  was  not  brought  within  the  time 
litnited  by  such  law. 

[Eid.  Note.— For  other  eases,  see  Insnrsne^ 
Cent.  Dig.  H  192,  193.] 
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In  Bane.  Appeal  from  Circuit  Orart,  Mnlt- 
Domab  County;  W.  N.  Qatens,  Judge. 
On  rehearing.   Former  opinion  affirmed. 
JFttT  former  <q^<Hi,  see  160  Pac.  SS6. 

John  McConrt,  of  Portland  (Veazle,  SIo- 
Court  &  Veazle.  of  Portland,  on  the  brleO. 
for  appellant.  E.  E.  Glltner,  of  Portland 
(QUtner  &  Sewall,  of  Portland,  on  the  brief), 
for  respondent. 

BURNDTT,  J.  [13  The  jodgmoit  of  the 
drcnit  coart  ta  Ala  ease  wu  reversed  In  an 
opinion  reaported  In  160  Pac.  686,  because  the 
cotQplaint  did  not  state  Acts  sufficient  to 
coiutltDte  a  eanas  <a.  actkm.  A  rehearing 
having  been  granted,  it  Is  now  u^ed  by  tbe 
plaintiff  that  there  is  presented  a  case  In 
whidi  that  ptoading  states  defectlTOly  a  good 
cause  of  action,  and  must  be  held  valid  after 
verdict  Counsel  Summarins  thus:  That  the 
defendant  cnraUy  agreed  to  furnish  a  poU<7 
with  oertalu  prlvllecea  Indorsed  thereon  In 
fitvor  of  tile  plaintiff,  bnt  tailed  to  do  so  to 
the  letter's  damage  in  a  som  menttoied,  and 
that,  all  this  i^q^c^uing  In  snbstence  in  the 
declaration,  we  must  overlook  informalities 
occurring  by  way  of  recital  and  tiie  like. 
The  situation  of  the  plaintiff  is  not  affected 
80  mudi  by  what  Is  omitted  from  bla  com- 
plaint as  by  what  he  has  put  into  it  showing 
that  as  a  matter  of  law  he  cannot  recover  In 
this  action.  It  is  not  merely  a  ease  of  defec- 
tive statonent  He  hims^  in  his  own  lOaad- 
Ing  has  stated  that  wfatoh  defeats  any  cause 
of  action  he  ever  had  fOr  breadi  of  a  former 
oral  Gontraot  for  Insnrancew  He  shows  that 
In  performance  at  his  aUeged  verbal  agree* 
ment  with  the  defendant  the  latter  tendered 
to  him  a  policy  whldi  he  accepted,  acted  up- 
on, and  retained.  Under  these  drcumstances 
the  iwevlouB  oonventlmi.  If  any,  became  func- 
tus oBtcko  m  acceptance  of  the  actual  writ- 
tot  policy  mentioned  in  the  complaint.  That 
pleading  ribows  In  legal  ^eet  that  the  former 
stipnlation  has  been  performed  on  the  part 
of  the  defendant  If  the  policy  tendered  did 
not  convly  with  tlw  provisions  of  t3ie  orid 
agrsemmt,  plaintiff  ought  to  have  rejected 
it,  and  so  notified  the  defendant;  bnt,  having 
accqtted  and  axAed  upon  It  as  he  stetea,  the 
conduslon  is  inevlttide  that  in  tills  action  at 
law  It  supersedes  all  ^evloaa  negotiations 
and  constitntes  the  sole  standard  by  whl<^ 
the  relatloiis  uf  the  parties  are  to  be  deter- 
mined. Bee  section  713,  L.  O.  L.  Acceptance 
of  the  policy  consummates  the  contract  of 
tDsnrance.  New  Toric  life  Ina.  Co.  v.  Bab- 
oodE,  104  Oa.  67.  80  fi.  BL  273,  42  li.  R.  A. 
88,  09  Am.  St  Bep.  184;  Newark  Machine 
Co.  Kenton  Ins.  Oa,  60  Ohio  St  649,  85  N. 
El.  1060.  22  B.  A.  768;  ES  Dla  Ins.  Oo.  v. 
Sinclair,  228  Fed.  888,  143  C.  a  A.  231. 

Nether  is  it  a  question  oi  election  between 
a  remedy  upon  the  alleged  oral  agreement 
and  the  policy  in  question.  In  l^al  effect 
tbB  complaint  makes  it  plain  that  there  ex- 
ists but  one  ccmtract  between  the  parties, 


and  that  Is  tbe  one  evidoiced  by  the  written 
policy  accepted  by  the  plaintiff  and  still  re- 
;  talned  by  him.  In  brief.  In  point  of  law  It  la 
disclosed  by  the  plaintiff's  pleading  that 
there  are  not  two  contracts  between  the  en- 
forcement of  which  the  plaintiff  may  elect 
Klels  V.  Niagara  Fire  Ins.  Co.,  117  Mich.  469, 
76  N.  W.  155,  la  a  parallel  case.  It  is  there 
held,  according  to  the  syllabus,  that: 

"One  wbo  accepts  a  policy  of  insurance  is- 
sued to  him  ap<Hi  hia  imttoi  application  can- 
not ignore  the  writings,  and  sue  upon  a  pre- 
liminary parol  agreement  to  issue  a  policy  ot 
different  form;  hto  remedy,  in  case  of  fraud  at 
mistake,  being  ttie  reformation  of  tbe  contract 
In  equity." 

In  Agrienttural  In&  Co.  r.  Frits,  61  N.  J. 
Law,  211,  30  AtL  910,  tiie  complaint  was  to 
the  effect  that  a  wife  acting  as  agent  for  her 
husband  orally  agreed  with  the  Insurance 
company  that  it  should  inanre  certain  prop- 
erty In  his  name  and  execute  and  deliver  a 
policy  to  that  effect  She  even  paid  the  pre- 
mium which  was  accepted  by  the  company. 
Tbe  officer  with  whom  she  dealt  steted  to  her 
that  they  were  not  then  ready  to  Issue  the 
policy,  but  would  smd  the  paper  through  the 
malL  Sut»equently  a  policy  of  Insurance, 
written  upon  the  blank  used  by  tbe  insurance 
company,  made  in  her  name  as  insured,  came 
by  mall  to  the  wife,  who  acc^ted  and  rettdn- 
ed  it  with  her  valuables  until  after  the  prop- 
erty Insured  was  destroyed  by  Are.  It  was 
there  held  that: 

"The  contract  made  by  the  company  was  that 
which  waa  stated  la  the  policy,  and  was  not  a 
parol  contract  for  insa ranee  with  tbe  hus- 
band." 

The  case  is  much  like  New  Tork  Life  Ins. 
Co.  V.  McMaster,  87  Fed.  63,  80  a  a  A,  632, 
In  which  it  Is  stated: 

"lliere  were,  as  is  customary  In  life  insur- 
ance cases,  negotiations,  but  no  contract,  and 
no  intention  to  contract,  otherwise  than  by 
policies  made  and  delivered  upon  the  simul- 
taneous payment  of  the  premiums;  and  the 
agreemeot  upon  which  the  appellee  counts  was 
nothing  more  than  a  representation  or  prom- 
ise, withoat  consideration,  as  to  what  would 
happen  in  the  future," — citing  E^iuitable  life 
Aesur.  Society  v.  McElkroy,  28  C.  C.  A.  365,  83 
Fed.  681 :  Paine  v.  Insurance  Co.,  2  C.  C.  A. 
459,  61  Fed.  689:  Helman  v.  Insurance  Co., 
17  Minn.  153  (Gil.  127)  10  Am.  Hep.  154; 
Markey  v.  Insurance  Co.,  103  Mass.  78;  Hwt 
V.  Insurance  Co.,  98  Mass.  689 ;  Uarhey  v.  u- 
aurance  Co.,  118  Mass.  178. 

It  Is  apparent  that  at  no  time  prior  to  the 
deliv^  of  the  p(dicy  could  the  company  have 
sued  the  plaintiff  here  to  recover  tbe  premi- 
um. He  was  at  Ilber^  at  any  time  to  rtfuse 
the  policy  especially  If  it  did  not  cmnply 
with  the  alleged  oral  agreement 

[2]  Further,  the  idalntlff  avers  in  his  com- 
plaint: 

"That  the  said  policy  so  issued  should  con- 
tain the  OBoal  and  customary  conditions  con- 
tained in  such  poUci«  of  insurance  and  the 
conditions  prescribed  by  chapter  176  of  the 
Laws  of  1911." 

In  other  words,  by  operation  of  law  the  In- 
surance statute  is  read  into  the  contract  and 
made  a  part  thereof,  with  the  result  tiiat  the 
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plaintiff  is  bound  th«r0by,  and,  if  he  would 
recover  for  a  breach  of  the  resulting  execu- 
tory agreement,  he  must  aver  that  he  himself 
has  compiled  with  all  Its  terms  so  far  as  he 
was  permitted  to  conform  to  them.  He  must 
show  this  before  he  can  bring  an  action  for 
a  breach  of  It  by  the  other  party.  The  com- 
plaint utterly  omits  to  state  anything  of  that 
Und.  It  Is  unthinkable  that  the  plalntUT 
will  be  In  a  better  idtaatlon  In  attempting  to 
enforce  a  claim  for  damages  based  on  a 
breach  of  the  contract  than  he  would  be  If  It 
had  been  made  as  he  alleges  It  was  intended. 

One  stipulation  enjoined  by  the  statute  re- 
ferred to  Is  that: 

"No  suit  or  action  on  tbig  policy  for  the  re- 
covery of  any  claim  shall  be  soatainable  in  any 
eoort  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  toregomg  re- 
qoirementm  nor  unless  commenced  witiiln 
tpetve  months  next  after  tiu  fire." 

It  is  wlthont  dispute  Oiat  this  action  was 
not  Instituted  until  more  than  IS  months  aft- 
er the  flre,  and  not  until  ttte  plaintiff  himself 
had  abandoned  his  litigation  upon  the  policy 
actually  issaed.  Horeorer,  as  stated,  the 
complaint  utterly  fhlls  to  arar  any  e<Hnpll- 
ance  by  tiie  Insured  with  the  provisions  of 
the  statute  to  be  read  into  and  made  a  part 
of  the  policy.  Having  hlms^  pleaded  that 
which  would  defeat  any  possible  cause  of  ac- 
tion on  any  oral  agreement,  because  it  was 
saperseded  by  a  wiltten  p(dicy  which  be  ac- 
cepted, retained,  and  acted  upon,  the  plsln- 
tlir  Is  not  Mitttled  to  relief  in  this  action. 

The  formor  opinion  Is  adhered  ta 

BENSON,  absent 


ATT  POO  et  aL  V.  STEVENSON,  Mmildpal 
Judfre  et  al. 

(Supreme  Court  of  Oregon.    March  20,  1917.) 

1.  Municipal  CoKPOOATroNS  <8=»642(3)— Paos- 
EOunoNs— Wsn  of  Review. 

Under  L.  O.  L.  8  6M,  as  to  petition  for  writ 
of  review,  It  is  incumbent  upcm  petitioners  for 
BQch  a  writ,  in  order  to  review  the  Judgmoit  of 
a  court  of  inferior  jurisdictiOQ,  to  set  forth  in 
.the  petition  the  errors  alleged  to  have  been  com- 
mitted therein. 

[Ed.  Note.— For  other  eases,  see  Hunidpal 
Oorporations.  Cent.  Dig.  {  1414.] 

2.  HmficiFAL  CoBPOSATiONS  «=36S6  —  Pao- 

CBBDINQS  IN  MUNICIPAL  COUET. 

Under  Portland  (Mty  Charter,  {  832,  proceed- 
ings in  the  municipal  court  of  Portland  are  gov- 
erned by  the  general  laws  of  the  state  applica- 
ble to  justices'^  courts. 

(Eld.  Note.— -For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1400,  1401.] 

3.  INDIOTMBNT    AND    InFOBMATION    4S370  — 

PosmvB  Alleqauoks. 
An  Indictment  or  comidaint  must  be  posi- 
tive in  respect  to  the  charge  that  the  person  ac- 
cused committed  the  crime  which  renders  him 
amenable  to  the  charge. 

[Ed.  Note.— For  other  cases,  aee  Indictment 
and  Infonuatitm,  Cent  Dig.  i  192.] 


4.  InDIOTHENT  and  InTOUCATIOR  «S381(1)  — 

Complaint— Rbquisitks. 
It  is  not  necessary  that  a  defendant's  name 
be  constantly  repeated  in  the  complaint  but  if 
once  stated  in  full,  the  name  may  be  abbteviatr 
ed,  when  it  occuts  in  the  same  connt  vrith  a 
reference  to  the  prior  statonent  of  it,  by  tbe 
use  of  tbe  words  '^'said"  or  "aforesaid.** 

[Ed.  Note^For  other  casesi  aee  Indictment 
and  Information.  Cent  Dig.  H  216^  217,  224.] 

6.  Municipal  Cobpooations  ®=>6390)  —  Po- 
lice POWEB  —  EnEOBCEUENT  OE  REQUIiA- 
TI0N8  ~  PBOSECUnon— COICPLAINT— NaHBS 
OF  DEraNDANTS. 
In  view  of  Portland  City  Charter,  |  332,  un- 
der which  proceedings  in  munidpfu  court  of 
Portland  are  governed  by  the  general  laws  ap- 
plicable to  justices'  courts,  and  !«.  O.  Ia  {  24^. 
subjecting  a  complaint  in  justice  court  to  the 
rules  of  Code  Cr.  Proc.  c.  7  (Li.  O.  U  U  1436- 
1460),  goreming  Indictments,  and       u.  Ia  { 
1437,  declaring  an  indictment  must  contain 
tbe  ntle  of  the  action,  specifying  tbe  names  of 
the  court  and  the  parti«|,  and  a  statement  of 
the  acts  constituting  the  offense,  in  Mrdinary  and 
concise  language,  etc.,  a  complaint  In  the  munlc- 

S'  al  conrt  of  Portland,  setting  forth  in  its 
Je  the  names  of  defendants,  27  in  all,  who 
were  referred  to  thereafter  in  tbe  body  of  the 
complaint  only  as  "said  defraidantsAh  Poo  and 
27  others,"  was  sufficient  in  Daming  the  defend- 
ants, since  the  effect  of  said  section  14.^  is  to 
make  the  title  an  inte^al  part  of  the  pleading : 
and.  even  if  the  words  "Ah  Poo  and  27  others" 
following  the  words  "said  defendants"  were  re- 
jected  as  surplusage,  there  would  still  be  suffi- 
cient in  tiie  complaint  to  dedgnate  tihe  persons 
accused.  • 

[Ed.  Note.— For  other  cases,  see  Honleipal 
Corporations,  Cent  Dig.  SS  14<»-1409.] 

6.  MtlRIClPAL  COKPOKATIONB  ^996890)  —  PO- 
LICE Power  —  Enforcghbnt  or  Bbguu- 
TioNS— Complaint— "Gakbunq  Detiob"— 

"GaMBUNG  lUPLEMENT." 
Where  a  complaint  charging  defendants  with 
violating  an  ordinance  by  visiting  a  place  where 
gambling  implements  were  ezbibiten.  named  as 
gambling  implements  articles  which  are  ordi- 
narily mnocently  used,  such  as  a  table  and 
beans.  It  was  not  defective  in  not  further  charg- 
ing tiiat  such  articles  were  actually  destgn^ 
and  used  for  the  purposes  of  gambling,  dnce  a 
"gambling  implement'*  and  a  'gambling  device" 
arc  synonymous  terms,  and  a  'Ambling  device''* 
is  denned  as  an  "invention  oft^  used  to  detet^ 
mine  tbe  question  as  to  who  wins  and  who  lories, 
that  risk  ttieir  money  on  a  contest  or  chance  ni 
any  kind ;  anything  which  is  used  as  a  means  of 
playins  for  mon^  or  otier  thing  of  value,  so  tbmt 
the  result  depends  more  largely  on  chance  than 
skill,"  and  the  fact  that  an  imi^ement  snch  as 
a  taUe,  is  susceptible  ot  lawful  use  does  not 
make  it,  as  a  matter  of  law,  impossible  that  tbe 
article  should  be  a  gnmbUng  Implement 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent  Dig.  S8  1406-1^. 

For  other  definitions,  see  Words  and  Phzaaes, 
First  and  Second  Series,  Gambling  Device; 
First  Series,  Gambling  Implement] 

7.  Municipal  Corporationb  <8=>642(4)  —  Ap- 
peal AND  EbBOB— PSBBtTHPTIONS. 

In  the  atwence  of  evidence  in  a  case  revlewcd. 
it  must  be  presumed  that  the  necessary  prwiC 
was  produced  to  support  the  judgment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1416.] 

8.  Municipal  Cobpobations  ^>685— Muific- 

IFAX  COUBIS— PBOCXDUBB. 

Tike  proceedings  of  a  court  ot  audi  Hmltcd 
jurisdiction  as  the  mntddpal  court  ot  Portland 
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win  not  be  scrnttnlsed  with  the  same  technicality 
as  to  the  defendants  an  are  thoae  of  courts  of 
general  criminal  jurisdic^oD,  vith  p<mer  to 
sentence  the  defendant  to  in^tEfaonment  in  the 
paiitentiarr  ftor  a  hmg  term. 

[Ed.  Note.— For  other  eue%  sea  Bfniddpal 
OoqMmtioiM,  Cent  Dig.  H  i4dO»  140U 

9.  HuNioiFAz,  OoBPOBATXoifB  •a»648— Po£na 
PawBB— BRFOwsMon  or  BnTnuxwira— 

Sbricnck  and  Punishvxkt. 
The  imposition  of  a  fine  of  $20  against  each 
of  several  defendants  for  the  vic^ation  of  an  anti- 
gambling  ordinance  was  not  a  bush  or  onrear 
sonable  administration  of  the  ordinance. 

[Ed.  Note^Fw  other  cases,  aee  Municipal 
Corpoiatlona,  Gcmt.  Dig.  i  1416.] 

Department  2.  Appeal  from  Cflrcalt  Oooit, 
Hnltnomab  Ooimty;  Ito1)ert  O.  Morrow, 
Judge. 

Writ  of  review  bj  Ah  Poo  and  otbera 
against  John  B.  Stevenson,  Judge,  and  oth- 
ers. From  Jadgment  for  plalntifh,  defend- 
ants appeaL  Beversed  and  remanded,  with 
directions. 

The  plaintiffs  obtained  the  Issuance  of  a 
writ  of  review  from  the  circuit  court  to  re- 
view the  judgment  of  the  municipal  court 
of  the  dtr  of  Portland  wherein  the  plaintiffs 
were  prosecuted  for  the  violation  of  a  city 
ordinance.  The  writ  was  sustained  and  the 
Judgment  of  the  municipal  court  annulled  as 
to  all  the  plaintiffs  except  Ah  Poo.  The  de- 
fendants appeal. 

The  petition  for  the  writ,  describing  the 
proceedings  in  the  municipal  court  and  the 
ordinance  alleged  to  have  been  violated,  re- 
cites facts  from  which  It  was  claimed  in  the 
lower  court  that  the  ordinance  was  unrea- 
sonable, unconstitutional,  and  beyond  the 
power  of  the  city  In  the  regulation  and  en- 
forcement of  the  police  power,  and  states 
that  the  defendant  John  H.  Stevenson,  judge 
of  said  court,  erroneously  exercised  his  ju- 
dicial functions  and  exceeded  his  jurisdiction 
for  the  reason: 

•fThat  the  ordinance  referred  to  In  said  com- 
plaint^ vis..  No.  230S5,  and  upon  which  said 
prosecutton  was  based,  is  unreasonable,  oppress 
bive,  unconstitutional,  and  void,  and  that  trnid 
court  and  said  judge  acnuired  no  jurisdiction 
whatever  under  The  terms  of  said  ordinance  to 
try  these  petitioaers,  or  to  inflict  any  fine,  or 
other  punishment  on  them  for  the  violation  of 
said  ordinance  as  set  frarth  in  said  complaint." 

The  complaint  In  the  mmiidpal  court  is 
as  foUows  after  the  title  thereof: 

"The  City  of  Portland,  Plf"iutiff,  v.  Ah  Poo, 
Ah  Lee,  Ah  Bow,  Gum  Dat,  Wan  Wong,  Siew 
Sam,  Lee  Tow,  Ah  Jim,  Lo  Dow,  Young  Line, 
Ah  No.  1,  Wm.  See,  Ah  Lee  Na  2,  All 
Wong,  Law  Do,  Ah  Gont',  Ah  SiUR,  Sam  Jew, 
IjO  Young,  Sam  Lee,  Kla  Jim,  Ah  Sam,  Ah 
Song,  Ah  Sam,  Hooiv^Chin,  Ah  Tom,  Ohaiiie 
Jones.  Defendants.  The  said  defendants  Ab 
Poo  and  27  oUiers  are  accused  by  this  cooiplaint 
of  vkdatinc  Mdinance  No.  28S8d  of  said  city 
of  PtHTtland  entitled:  'An  ordinance  making  it 
unlawful  to  exhibit  or  expose  certain  devices  in 
rooms  barred  or  barricaderl  in  such  manner  as 
to  render  them  difficult  of  access  by  officers  of 
the  law,  prohlMting  the  visiting  thereof  by  the 
publie.  providing  a  penalty  therefor,  and  de- 
Glazing  an  emergency,*  approved  by  the  mayor 


of  aaid  dty  August  28,  1911,  as  fdlows:  The 
said  defendants  Ah  Poo  and  27  others,  on  the 
2Sth  dav  of  March.  A.  D.  1914.  in  the  ci^ 
aforesaid,  did  willfully  and  anlawfally  vtst 
and  resiHt  to  a  barred  and  barricaded  faonse  and 
room  and  place,  built  and  protected  in  a  manner 
to  make  it  difficult  of  access  and  ingress  to  po- 
lice officers,  where  gambling  iD4>lements.  to  wit, 
fan-tan  taUe^  lottny  drawing  and  beans  were 
«posed  and  exhibited  to  view,  where  nu>re  than 
two  persons,  to  wit,  28  persons,  were  then  and 
there  present  at  93^.^  North  Fourth  street  with- 
in the  corporate  limits  of  said  dty  of  Portland, 
Or.,  whereby  the  peace  and  qnlet  ot  said  dty 
was  disturbed,  oHitrary  to  the  wdinanee  in  snch 
made  and  provided.'' 


That  part  of  the  ordinance  wblcb  Is  ma> 

terial  here  provides: 

"It  shall  be  unlawful  for  any  person,  within 
the  limits  ot  the  dty  of  Pordand,  to  exhibit  or 
expose  to  view  any  cards,  dice,  dominoes,  fan- 
tan  table  or  layout,  or  any  gambling  implements 
whatsoever,  when  two  or  more  persons  are  pres- 
ent, in  any  barred  or  barricaded  house  or  room, 
or  in  any  place  built  or  protected  in  any  man- 
ner to  make  it  difficult  «  access  or  ingress  to 
police  officers." 

Section  2  reads  thus: 

"It  shell  be  unlawful  Utr  any  p«e»on,  within 
the  limits  of  the  dty  of  Portland,  to  visit  or  re- 
sort to  any  aoch  barred  or  barricaded  house  or 
room,  or  other  place  bailt  or  protected  in  a  nmn- 
ner  to  make  It  difficult  of  access  or  ingress  to 
police  officers,  where  -any  cards,  dice,  dominoes, 
fan-tan  table  or  layout,  or  any  part  of  such 
layout,  or  any  gambling  Implements  whatsoever, 
are  exhibited  or  exposed  to  view  whan  two  or 
more  persons  are  present." 

Stanley  Myers,  of  Portland  (W.  P.  La 
Bodie,  City  Atty.,  of  Poitiand,  ca  the  brief), 
for  appeUants.  J.  M.  Baddoefc,  ot  Portland 
(OrOar  *  Haddo(^  of  Portland^  on  the 
brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facta  as  above). 
The  petition  ^>eclfies  that  the  municipal 
court  had  no  Jurisdiction  to  render  the  Judg* 
ment  sought  to  be  reviewed  for  the  reason 
that  the  ordlnanoe  alleged  to  have  been  vio- 
lated "is  uuieasonable,  oppressive,  and  un- 
constitutional," setting  forth  in  detail  the 
reasons  for  Eiuch  claim.  Recognizing  the  au- 
thority of  the  cases  of  Ah  Sin  v.  Wlttman, 
196  U.  S.  500.  25  Sup.  Ct.  756,  49  L.  Ed.  1142, 
and  In  re  Ah  Cheung,  136  Col.  680,  69  Pac. 
492,  upholding  a  like  ordinance  of  the  dty 
of  San  Francisco,  the  invalidity  of  the  ordi- 
nance involved  In  the  present  case  is  not  con- 
tended for  by  counsel  for  plaintiffs  upon  this 
appeal. 

[1,2]  In  order  to  review  the  judgment  of 
a  court  of  inferior  jurisdiction  it  is  incum- 
bent upon  petitioners  for  a  writ  of  review 
to  set  forth  In  the  petition  the  errors  alleged 
to  have  been  committed  therein.  L.  O.  L. 
I  604.  The  petition  for  the  writ  docs  not 
allege  that  the  complaint  against  the  petition- 
ers In  the  munidpal  court  did  not  state  facts 
suffldent  to-  constitute  an  Infraction  of  the 
ordinance.  The  complaint  was  not  challeng- 
ed by  demurrer  or  motion  In  that  court. 
Passing  this  question,  however,  and  assum- 
ing without  deciding  that  the  Insufllciency 
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of  the  complaint  la  a  jnrlsdictlonal  question , 
which  may  be  raised  at  this  Ume,  ve  will 
take  up  the  matter  of  the  complaint  which 
U  submitted  by  the  briefs  and  argmneuts 
upon  both  sides.  We  note  that  It  Is  otmtend- 
ed  Iw  counsel  for  plaintiffs:  (1)  That  the  com- 
plaint Is  defective,  in  that  It  Is  not  direct 
and  certain  as  to  the  parties  charged  ex- 
cept AM  to  the  defendant  Ah  Poa  Proceed- 
ings In  the  municipal  court  of  Portland  are 
governed  by  the  general  laws  of  the  state 
applicable  to  justices'  courts.  Ohartep  of 
Portland,  8  332.  Section  2482,  L.  O.  L.,  rela- 
tive to  procedure  in  criminal  actions  In 
Justices*  courts,  Is  as  follows : 

"The  complaint  is  to  be  deemed  an  indictment 
within  the  meaning  of  the  piovisions  of  chapter 
VII  of  the  Code  of  Orimbial  Procedure  [title 
XVIII1,  prescribing  what  la  aufficlent  to  be 
stated  in  such  pleading,  and  the  form  of  stating 
it- 
Section  1437,  L.  O.  U.  declares  that  an  in- 
dictment must  contain; 

**(!)  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indictment  is  pre- 
sented, and  the  names  of  the  parties;  (2)  a  state- 
ment ot  the  acts  constituting  the  offense  in  or- 
dinary and  eonciie  language,  without  repetitioD, 
and  in  such  manner  as  to  enable  a  person  of  comr 
mon  miderstandlng  to  know  what  is  intraded." 

[3-fi]  The  criticism  Is  that  the  names  of  all 
the  defendants  do  not  appear  in  the  body  of 
the  complaint  An  indictment  or  complaint 
must  be  positive  in  respect  to  the  diarge  that 
the  person  accused  committed  the  act  which 
renders  him  amenable  to  the  charge.  10  ^c. 
Plead.  &  Prac.  479,  It  is  not  necessary,  how- 
ever, that  the  defendant's  name  should  be 
constantly  repeated  in  a  complaint  After 
once  stated  In  full,  the  name  or  description 
of  the  person  may  be  abbreviated,  when  it 
occura  in  the  same  count  with  a  reference  to 
the  prior  statement  of  it,  by  the  nse  of  the 
words  "said"  or  "aforesaid."  State  T.  Oop- 
penburg,  2  Strob.  (S.  O.)  273;  State  v.  Eddy, 
46  Or.  625,  627,  81  Pac.  941,  82  Pac.  707.  The 
^ect  of  section  1437  of  the  Code  is  to  make 
the  title  an  integral  part  of  the  -pleading. 
The  complaint  in  the  municipal  court  set 
forth  the  names  of  the  plaintiffs,  27  in  all,  In 
Its  title  as  defendants.  Thereafter  in  the 
body  of  the  complaint  they  are  referred  to  as 
"said  defendants  Ah  Poo  and  27  others."  It 
was  unnecessary  to  repeat  the  names  of  the 
defendants  In  the  main  part  of  the  complaint 
otherwise  than  as  "the  said  defendants"  or 
"the  said  defendants  Ah  Poo  and  others"  or 
"the  said  def»idants  Ah  Poo  and  27  others." 
If  necessary,  the  words  "Ah  Poo  and  27  oth- 
ers," found  in  the  complaint  after  the  words 
"said  defendants,"  may  be  treated  as  sur- 
plusage and  rejected,  and  still  there  will  he 
sufficient  In  the  complaint  to  designate  the 
persons  accused.  37  Cyc.  614;  State  v. 
Home,  20  Or.  485,  26  Pac.  665.  It  la  posrible 
In  certain  cases  for  a  complaint  to  describe 
a  defendant  without  giving  his  name.  The 
c(Hnplalnt  is  sufficiently  definite  as  to  the 
parties  charged  In  order  to  inform  defend- 
ants who  were  aocnaed  tbeanbj. 


[I,  7]  It  Is  further  contended  on  the  part  of 
plaintiffs  that  the  complaint,  charging  the  de- 
fendants with  a  violation  of  the  city  ordi- 
nance by  visiting  a  place  where  gambling  Im- 
plements are  exhibited  and  exposed  to  view 
and  which  names  as  gambling  implements 
articles  which  are  ordinarily  put  to  an  Inno- 
cent nse,  such  as  a  table  and  beans,  should 
further  charge  that  such  articles  were  actu- 
ally designed  and  used  for  purposes  of  gam- 
bling. The  complaint  designates  the  appara- 
tus as  "gambling  implements."  A  "gambling 
Implement"  and  a  "gambling  device"  are 
synonymous  terms,  A  ^'gambling  device"  i» 
defined  as: 

An  "invention  often  used  to  determine  the- 
question  as  to  who  wins  and  who  loses,  that 
risk  their  money  on  a  contest  or  chance  ot  any 
kind;  anything  which  la  used  as  a  means  df 
playing  for  money  or  oUier  thing  of  value,  ao  that 
the  result  depends  more  largely  on  chance  Uuuk 
skill;  a  gammg  device"   20  Cyc  871. 

The  fact  that  an  Implement,  such  as  a  ta- 
ble, Is  susceptible  of  lawful  use,  does  not 
make  it,  as  a  matter  of  law,  Impossible  that 
the  article  should  be  a  gambling  Implement. 
It  was  a  matter  of  proof  whether,  aa  the 
game  Is  usually  actually  carried  on,  the  uten- 
sil is  used  as  a  material  Instrument  in  as- 
certaining whether  the  player  should  win  or 
lose.  In  the  absence  of  the  evidence  which  is 
not  before  us  It  must  be  presumed  that  the 
necessary  proof  was  produced.  Common- 
wealth V.  Adams,  160  Mass.  311,  35  N.  E.  851. 

[8]  The  compbilnt  deslgiiate3  the  table  and 
other  apparatus  as  gambling  implements. 
These  words  were  just  as  effective  to  Inform 
the  defendants  of  what  was  Intended  as 
though  it  had  alleged  that  such  articles  were 
actually  designed  and  used  for  purposes  of 
gambling.  The  complaint  was  suffident  fully 
to  inform  the  defendants  of  the  nature  of  the 
accusation  against  them,  and,  to  say  the 
least,  was  good  after  verdict.  It  is  not  ccm- 
sistent  with  the  administration  of  justice  or 
reasonable  that  the  proceedings  of  a  court  of 
sach  limited  jurisdiction  as  the  mnnicl|»al 
court  should  be  scrutinized  with  the  same 
technicality  aa  to  the  defendants  as  are  those 
of  courts  of  general  criminal  jnrisdlctloik 
with  power  to  sentence  the  defendant  to  im- 
prisonment In  the  penitentiary  for  a  long- 
term.  Wong  T.  City  of  Astoria,  IB  Or.  538.  11 
Pac.  295;  McQulllin  on  Mun.  Oor.  H  1058, 
1060. 

[8]  In  the  case  at  bar  it  does  not  appear 
that  a  harsh  or  unreasonable  administraticm 
of  the  ordinance  was  indulged  In  by  the  im- 
position of  a  fine  of  $20  agalnat  each  of  the 
defendants  for  the  violation  of  an  ordinance 
designed  to  prevent  and  suppress  gambling 
which  Is  a  pTopex  matter  for  i^cMbltion  by 
police  regulations.  There  is  some  discuaslott 
in  the  'briefs  of  plaintiffs  In  regard  to  tlie 
facts  disclosed  by  the  evldenca  This  future 
of  the  case  la  not  before  vs,  as  we  have  indi- 
cated, and  we  are  not  In  a  p08itl<atito  retrr 
the  &ctB  or  c<Hnment  on  the  evidence.  Wir 
tba  two  xeaBtms  suggeoted  tbo  judgment  of 
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the  lower  court  will  be  revereed,  and  the 
cause  remanded,  with  directions  to  dUnnlas 
the  writ  of  tmiew. 

McBRIDBK  a  3.,  and  MOQBB  Ud  Ub- 
OAMANT,  JJ.,  CMKlir. 


WIKB  T.  OREGON-WASHINGTON  B.  & 
NAV.  CO. 

<SnpT«m«  Ooort  ot  Oragon.   Maidi  20^  1917.) 

1.  Master  and  Sebtawt  ^=162— Tmjurieb  to 
Sbbv AWT— Negligence  op  Master. 

TTnder  O.  L.  1  6016,  dedarid?  that  erery 
«inporatioii  operating  a  railroad  shall  be  liable 
In  damages  for  ao?  and  all  injuries  sustained  by 
an  employ^,  resulting  from  the  wrongful  act,  neg- 
lect, or  default  of  an  agent  or  officer  of  sudi  cor- 
poration superior  to  we  emjfioyi  Injured,  m  of  a 
person  employed  by  such  corporation  having  tbe 
right  to  control  or  direct  the  services  of  such 
eooploy^,  a  railroad  company  which  through  its 
agent  required  plaintiff,  a  servant,  to  woric  with- 
out a  helper  at  a  task  requiring  a  hdper  is  ffuU- 
ty  of  negligence. 

[Kd.  note.— "For  other  caaea,  see  Master  and 
Servant,  Cent  Dig.  §  327.] 

2,  Mabtbb  and  Sbktaitt  <0s»2SS(1)— Inf  mtXM 

TO  SeBTAHIS— ASBUUFTION  OT  BX8K. 
Where  plaintiff's  immediate  superior  inform- 
ed him  that  he  would  not  get  hurt  in  wiring 
asbestoa  taring  on  an  Migine,  without  any 
htipor,  and  uat  he  would  give  him  a  helper  as 
soon  as  he  had  the  time,  iHaintiff  oontinuiDg 
in  tbe  employment,  the  danger  not  being  immi- 
nent, did  not  as  a  matter  of  law,  assume  the  risk 
of  injury  from  the  danger  of  the  wire  to  spring 
when  it  was  passed  over  tbe  bcdler  of  the  en* 
line. 

[Ed.  Notar-For  other  cases,  see  Master  and 
Smnrant,  Gent  Dig.  U  1068, 106f>,  1087. 106a] 

8.  BfASIBB  AUD  SeBTAIIT  ®S9l54Cl)— Ihjubzes 
TO  SeHVAWT— DCTT  TO  WaBW. 

A  carpenter  who  bad  placed  asbestos  lagging 
on  many  engines  is  riot,  the  work  being  simple, 
and  tbe  only  possiMe  danger  bang  that  of  the 
possil^lity  of  the  wire  springing  as  it  was  pass- 
ed around  the  engine  to  hold  tbe  asbestos,  en- 
titled to  a  warning,  and  an  instructloo,  submit- 
ting the  iinestion  of  the  duty  of  the  master  to 
warn,  is  erroneoas. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  306.] 

4.  Tbial  «»268(4>— Inaiftuonons  —  Smrn- 

CIKNCT. 

In  sucb  case  instructions  that  U  defendant 
failed  to  provide  the  carpenter  with  sufficient 
aid  to  Eiafely  do  the  work  and  sucb  failure  was 
the  proximate  cause  of  the  injury,  the  verdict 
should  be  for  bim,  and  that  if  a  helper  was  un- 
necessary, verdict  should  be  for  defendant  were 
erroneous  as  omitting  reference  to  tbe  defenses 
of  c<mtributory  negligence  and  assumption  of 
risk. 

[Ed.  Notei— For  other  cases,  see  TriaL  Cent. 
Dfg.  S  318.] 

5.  AfpEAx  AND  Ebbob  «=9730<^  —  AssiaR- 

MBNTS  OF  EhlBOB— SOTTICIENOT. 
Assignments  of  error  that  tbe  court  erred 
In  overruling  and  declining  to  sustain  defendant's 
motion  for  nonsuit  and  in  giving  Dumbered  ia- 
fitructions  are,  where  the  bill  of  eTccpHona  show- 
ed under  the  same  numt}ers  the  instructions  re- 
fusal of  which  was  ctmiplained  of,  sufficient,  nn- 
dar  tbe  rule  requiring  an  appellant  to  assign  and 


set  ont  briefly  and  condsdy  the  ernHs  OHnplal»- 
ed  ot. 

[Ed.  Nota,— For  othor  cases,  see  Appeal  and 
Error,  Cent  IMg.  fi  8014,  SOU.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens.  Judge. 
.  Action  by  Thomas  Wike  against  the  Ore* 
gon- Washington  Ballxoad  &  Navigation  Com- 
pany, a  corporatlcm.  From  a  Judgment  for 
plaintiEF,  defendant  appeals.  Reversed  and 
remanded. 

This  Is  an  action  brought  to  recover  dam- 
ages for  a  personal  Injury  sustained  by  plain- 
tiff while  worldng  for  defendant  on  Fetenary 
10,  1814.  Froifi  a  verdict  and  judgment  for 
plaintiff,  an  appeal  is  prosecuted. 

Charles  B3.  Cochran,  of  Portland  (W.  W. 
Cotton  and  Arthur  O.  Spencer,  both  of  Port* 
land,  on  the  brief),  for  appellant  Albert 
Strelff  and  G.  E.  Hamak«r,  both  of  Portland, 
for  respmident 

McCAMANT,  J.  It  appears  that  at  the  time 
of  his  Injury  plaintiff  was  48  years  of  age. 
During  most  of  his  adult  life  he  had  worked 
as  a  carpenter.  In  March,  1913,  he  had  en- 
tered the  employ  of  defendant  at  its  repair 
shops  in  Alblna.  His  woi^  consisted  largely 
in  putting  asbestos  lagging  around  the  boilers 
of  locomotives.  The  evidence  shows  that 
this  work  requires  that  the  boiler  be  encir- 
cled by  galvanized  iron  wire  at  IntervaJa  of 
about  18  Inches ;  the  sheets  of  lag^ng  extend 
horizontally  on  the  boiler  and  are  attached 
to  the  circular  wires  by  light  copper  wires. 

At  the  time  of  his  Injury  plaintiff  had  been 
engaged  In  this  .work  for  11  months.  His 
cross-examination  developed  the  fact  that  he 
understood  It  He  had  been  employed  by  one 
Mat  Planus.  While  the  matter  was  disputed, 
the  evidence  strongly  supported  plaintiff's 
claim  that  Planus  was  a  superior  employ^  of 
defendant,  whose  orders  plaintiff  was  bound 
to  obey.  Plaintiff  was  the  only  witness  who 
tesUfled  as  to  the  circumstances  imder  which 
he  was  hurt  He  descrll)ed  the  occurrence  in 
the  following  language : 

"A  little  after  11  o'clock  Mat  Planus  brought 
in  a  coil  of  wire ;  told  me  to  go  to  engine  No. 
29;  fix  that  wire  around  there,  when  there  was 
nobody  else  there.  I  told  him  I  needed  another 
man.  Mat  Planus  told  me:  'You  God  damn 
fool,  hurry  up;  go  In  a  hurrv.  You  will  not  be 
hurt  there  or  die,  go  quickly,  and  I  will  givts 
yon  a  man  when  I  can,  when  Z  have  time.*^  1 
did  not  dare  to  say  anything  against  bim  t>ecause 
I  knew  what  man  he  was.  X  took  wire  from 
tbe  coil  and  started  to  place  it  under  the  boiler, 
put  the  end  of  it  under  the  twiler,  In  a  block, 
took  one  end  of  tbe  wire  in  my  hand  and  climbed 
up  a  ladder,  dropped  the  eoA  which  I  had  In  my 
hand  over  uie  boiler,  looked  up  to  see  the  other 
end  of  the  wire,  and  before  I  noticed  anything 
else,  it  fell  down  and  bit  me  in  tbe  eye.  The 
trailer  was  rusty  and  the  wire  bad  caugbt  in  the 
rust  there." 

The  evidence  showed  that  as  a  result  of 
the  accident  plaintiff  lost  the  sight  of  his 
right  eye.  Plaintiff  also  testlfled  that  al- 
though he  had  lagged  a  great  many  engines, 
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be  had  wired  only  six  of  them,  and  on  bU  of 
these  occasions  he  had  had  another  man  to 
help  him.  These  fiicts  were  disputed  by  the 
defendant  Planus  was  called  as  a  .witness 
for  tiie  defendant,  and  denied  that  he  had 
had  any  such  conversatlMi  with  plalnUff  as 
testified  to  by  ttie  bitter.  PlalntUTs  evidence 
showed  that  if  two  men  were  woztcing  on  the 
wiring  of  a  looomotlTe,  the  wire  was  passed 
over  the  top  of  the  boiler  from  one  to  the 
other,  and  the  risk  of  the  wire's  aprlng^g 
and  flying  was  eliminated;  ttiat  the  heavier 
wire  in  nae  was  liable  to  qning  was  dKkwn 
by  one  of  the  deCendant's  witnesses  as  well 
as  by  the  plaintiff. 

PlalntlCC  elected  to  try  the  cause  as  a  oom- 
mon-law  action  for  negligence  except  as  the 
common  law  is  modified  by  sectl<»i  6946,  U  O. 
L.  This  section,  In  so  far  as  it  Is  material 
for  present  purposes,  Is  as  follows : 

•'Every  corporation  operating  a  railroad  in 
this  state,  whether  such  corporatioD  be  created 
under  the  laws  oS  this  state,  or  otherwise,  shall 
be  liable  in  damages  for  any  and  all  injur^r  bqs- 
tained  by  any  employ^  of  such  corporation  as 
follows:  When  such  injuir  tesolts  from  the 
wrongful  act,  n^lect,  or  default  of  an  agent  or 
officer  of  Bucb  corporation,  superior  to  the  em- 
ploy€  injured,  or  a  peracn  employed  by  such 
corporation  having  the  right  to  control  or  di- 
rect the  services  oi  such  employfi  injured,  or 
the  services  of  the  employ^  by  whom  he  Is  In- 
jured. •  •  •« 

This  opinion  must  be  read  In  the  light  of 
this  theory,  on  which  the  case  was  tried- 

[1]  Counsel  tor  the  defendant  earnestly 
contends  that  there  was  error  in  overruUng 
defendant's  motion  for  a  nonsuit  and  for  a 
directed  verdict  The  complaint  charges 
that  the  defendant  was  negligent  in  putting 
plaintiff  to  work  unaided  on  an  undertaking 
that  required  the  services  of  two  men  if  it 
was  to  be  done  with  reasonable  safety. 
While  the  question  was  strenuously  contested 
in  the  lower  court,  there  was  evidence  from 
which  the  Jnry  .could  find  that  the  usage  of 
the  defendant  was  to  detail  two  men  to  do  the 
.work  which  plaintiff  was  doing  at  the  time 
of  bis  injury.  There  was  also  evidence  from 
whl<A  the  Jury  could  find  that  plaintiff  would 
not  have  been  hurt  If  another  man  had  been 
furnished  by  the  defendant  to  asstot  him. 
Negligence  may  consist  In  putting  a  servant 
to  work  at  a  task  which  requires  more  help- 
ers than  the  master  furnishes.  Hartman  v. 
Oregon  Mectric  Co.,  77  Or.  310, 14»  Pac.  893, 
IBl  Pac.  472;  Blissourl  Co.  v.  Scott  160  S. 
W.  432 ;  Thorpe  v.  Missouri  Ca,  89  Mo.  650, 
2  S.  W.  8,  58  Am.  Rep.  120;  Stoddard  v. 
St  Louis  Co.,  65  Ua  614;  Fitter  v.  Tele- 
phone Co.,  143  Iowa,  689,  121  N.  W.  48; 
Plgtord  T.  Norfolk  Co..  160  N.  C.  93,  75  S.  E. 
860,  44  L.  B.  A.  (N.  a)  866. 

[2]  In  view  of  the  slmplldty  of  the  work 
and  the  fact  that  plaintiff  was  a  man  of  ma- 
ture years  who  understood  the  work  he  ,was 
doing,  defendant  strongly  contends  that 
plaintiff  assumed  the  risk  of  such  injury  as 
he  sustained.  We  regard  the  case  as  a  close 
one  on  this  Issue,  but  we  think  plaintiff  has 


I^red  enough  to  go  to  the  Jury.  Ee  testi- 
fied that  he  told  his  Immediate  superior  that 
he  needed  another  man.  and  was  told  that  he 
would  be  given  another  man  when  this  su- 
peilor  bad  tbaae.  The  woilc  Involved  no  Im- 
minent peril ;  It  cannot  be  said  as  a  matter 
of  law  that  no  prudent  nran  would  have  con- 
tinued at  this  work  in  the  absence  of  the 
promised  helper.  Plaintiff  was  Injured  a 
few  minutes  after  this  conversation  with 
Planus,  under  whose  orders  he  claimed  to 
have  worked.  He  tesUfled  ttiat  Planus  as- 
sured him  the  work  was  safe,  and  expressly 
commanded  him  to  continue  it  The  weight 
of  authority  is  to  the  eltect  that  plaintiff  did 
not,  as  a  matter  of  law,  assume  the  ritik  of 
injury  by  remaintog  at  work  under  the  above 
drcumstances.  Adams  r.  Corvallls  Co.^  78 
Or.  117,  182, 152  Pac.  604 ;  New  York  Ca  v. 
Tlzvari,  210  Fed.  118,  126,  126  C.  a  A.  632, 
L.  H.  A.  1915C,  9;  Thorpe  v.  Missouri  Pa- 
dflc,  89  Mo.  650,  662-665,  2  S.  W.  3,  58  Am. 
Rep.  120;  U.  S.  Leather  Co.  v.  Showalter.  113 
Va.  479,  74  8.  E.  400,  402 ;  Pigford  v.  Nor- 
folk Co..  160  N.  C.  93.  76  S.  K  SCO.  44  L.  R. 
A.  (N.  S.)  805;  Herr  v.  Green,  156  Iowa, 
632,  138  N.  W.  511,  613,  137  N.  W.  917;  1 
Shearman  and  Redfleld  on  Negligence  (eth 
Ed.)  207h. 

[33  The  court  gave  the  following  Instnic- 
tlon: 

"If  you  should  find  that  the  wnployment  of 
plaintiff  in  wiring  said  engine  was  one  involving 
any  peculiar  labor,  or  that  there  was  connected 
with  the  same  any  particular  causes  of  danger 
of  which  plaintiff  was  Ignorant  by  reascm  of  h's 
inexperience,  if  you  shonld  find  be  was  inex- 
pi?rienced  in  said  work,  it  is  the  duty  of  the 
master  to  instruct  him  upon  those  subjects 
and  inform  what  it  is  he  needs  to  be  wnt^iful 
of  In  the  discharge  <tf  Us  duties;  and,  if  the 
master  ne^ects  these  things,  he  Is  held  charge- 
able for  the  injuries  that  result  from  that  n^- 
lect  Therefore,  if  you  should -find  thnt  the  work 
of  wiring  said  engine  without  suilicinit  aid,  if 
you  find  there  was  insufficient  aid,  was  dangerous 
for  the  reasons  alleged  in  the  complaint,  and  that 
plaintiff  did  not  know  of  said  danger,  and  that 
paid  danger,  if  there  was  any,  was  not  obrions, 
end  that  the  defendant  was  negligent  In  not 
wamhig  him,  as  slipped  in  plaintiff's  complaint 
then heis  entitled  to recovw." 

The  giving  of  this  Instruction  was  error. 
There  was  no  evidence  that  plaintiff  was  In- 
experienced or  did  not  understand  the  work 
In  which  he  was  engaged.  He  had  been  en- 
gaged In  this  work  for  11  months.  He  was 
43  years  of  age.  On  cross-examination  be 
testified  as  follows; 

"Q.  How  many  engines  did  you  have  to  pat 
the  asbestos  lflE?)nng  on?  A.  I  oannot  examy 
count  the  number  of  the  ttsglnes;  there  are  so 
many  of  them  there,  I  have  not  counted.  •  •  • 
Q.  About  how  many?  A.  There  were  sometimes 
maybe  one  and  perhaps  tbree  or  four,  and  so 
on.  Q.  Each  day?  A.  Sometimes,  mmt  day^ 
on  some  itoys  more  and  sometimes  there  was  leas 
and  sometimes  more." 

It  Is  true  that  idaintiff  testified  that  be 
had  assisted  in  the  wiring  of  <»ly  six  locomo- 
tives, but  his  own  testimony  shows  that  tbe 
wiring  was  a  part  of  the  lagging.  He  identt- 
fled  upwards  ai  a  hundred  time  cards,  show- 
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lug  that  on  eacb  of  the  occasions  noted  on 
tbe  cards  he  had  worked  at  lapsing.  He 
most  therefore  have  been  present  freqnentl; 
when  locmnotlTes  were  wired. 

Partbermore,  the  work  was  slnqile,  wall 
within  the  compreheoBlon  of  any  man  who 
had  had  a  half  day's  ^perienoe  at  It  as  one  of 
the  witnesses  testified.  The  only  danger  Inci- 
dent to  tbe  work  whldi  oonnsd  tor  plaintiff 
has  called  to  cor  attention  ts  the  tendency  of 
wire  to  sinlng  unless  it  ts  attached  m 
straightened.  Plalntitt  must  have  imdar- 
stood  this  tendency  as  well  as  any  oas.  The 
master  Is  nnder  no  obligation  to  warn  the 
servant  under  su<^  drcumstances.  4  Thomp- 
son on  Negligence,  4074;  Flaig  t.  Andrevni 
Co.,  141  Ky.  391,  39ft-3a7,  132  S.  W.  1015; 
Manley  v.  Minneapolis  Co.,  76  Minn.  169,  78 
N.  W.  1050;  Dreaton  v.  Abrams,  60  Wash. 
1,  UO  Pac.  &16,  47  U  A.  (N.  266;  Brown 
T.  Oregon  Lambfir  Ox,  24  Or.  81B,  31».  88 
Pac.  657. 

[4]  The  defendant  set  up  the  defenses  of 
contributory  negligence  and  assumption  of 
risk.  The  court  instructed  the  jury  that  if 
these  defenses  were  sustained  by  the  evi- 
dence, tbe  defendant  was  entitled  to  a  ver- 
dict. In  the  same  charge  the  court  lnstruc^ 
ed  the  Jury  as  follows: 

"If  jva  find  from  the  evidence  that  defendant 
failed  to  provide  plaintiH  with  sufficient  aid  to 
safeb  do  the  work,  and  that  the  failure  to 
provide  sufficient  aid  was  tbe  proximate  cause 
ot  tbe  injury,  then  I  instruct  you  that  yonr 
verdict  shouM  be  for  the  plaintiff. 

"If  you  find  from  the  evidence  in  this  case 
that  it  was  not  dangerous  for  the  plaintiff  to  do 
this  work  alone,  in  other  words,  it  was  a  one 
man  job  instead  a  two  man  job,  your  verdict 
should  be  for  the  defendant.  On  the  other  hand, 
if  you  find  it  was  a  two  man  job,  and  the  wont 
rould  not  safdy  be  carried  on  eccept  by  two 
men.  then  your  TOdlet  ihonld  be  lor  me  plain- 
tifl."  • 

These  Instrnctlona  should  have  been  quail- 
fled  by  a  reference  to  the  defenses  of  contrib- 
utory negligence  and  assumption  of  rl*. 
Even  though  the  defendant  was  at  fault  In 
failing  to  famish  an  additional  man  for  the 
work  plalntUC  was  doing,  It  was  not  liable 
11  plaintiff's  negligence  contributed  to  his 
Injury  or  If  plalnUff  continued  at  the  work 
fully  understanding  Its  danger  and  receiving 
no  assurances  from  the  defendant  as  to  his 
safety.  In  the  fbrm  in  which  they  were  giv- 
en, the  Instructions  last  QQoted  nullified  and 
contradicted  Uiose  glT«i  on  the  subjects  of 
contributory  n^IIgence  and  assumptfon  of 
risk  and  were  error,  Nels  v.  Whitaker,  47 
Or.  517,  524,  84  Pac.  699;  Morrison  v.  Mo- 
Atee,  23  Or.  630,  533.  534,  82  Paa  400. 

[I]  Plaintiff  claims  Uiat  Qie  assignment  of 
errors  In  the  defendant's  abstract  Is  Insuffi- 
cient to  raise  the  questions  relied  on  In  this 
court  The  fourth  asidgnment  Is  as  follows: 

"Tho  court  erred  in  overruling  and  In  declin- 
ing to  sustain  sppellant's  motion  for  nonsuit." 


The  sum  Is  as  follows: 

"The  court  erred  in  overruling  and  In  declining 
to  sustain  appellant^s  motion  for  a  directed  ver- 
dict in  its  favor." 

The  tw^ty-slxtta  assignment  is  as  f<^ow8: 
"The  court  erred  in  giving  to  the  jury  its  In- 
Btructira  Na  14." 

In  the  bill  of  exceptions  the  instruction  on 
the  subject  of  defendant's  duty  to  warn 
plalntier  was  designated  as  Instruction  14. 
The  other  Instructions  discussed  in  this  opin- 
ion are  similarly  designated  lu  the  bill  of  ex- 
ceptions, and  tbe  giving  of  them  Is  in  like 
manner  assigned  as  error.  We  think  these 
assignments  are  sufficient  In  form.  It  Is  nei- 
ther necessary  nor  desirable  that  an  appel- 
lant should  racpand  his  abstract  by  argumen- 
tative matter,  setting  forth  his  reasons  for 
cont^dlng  that  the  rulings  specified  are  er- 
roneous. Morrison  r.  McAtee,  23  Or,  530, 
633,  32  Pac.  400.  The  rule  requires  appel- 
lant to  "assign  and  set  out  briefiy  and  con- 
cisely the  errors  relied  upon."  We  think  this 
was  done  by  appellant.  Our  decision  on  this 
point  is  In  entire  harmony  with  Dundas  v. 
Grand  View  Oo.,  79  Or.  270,  155  Paa  365. 
and  with  Redsecker  v.  Wade,  69  Or,  153, 134 
Pac.  5,  138  Pac.  485,  Ann.  Gas.  1916A,  289, 
on  which  plaintiff  relies. 

It  follows  that  the  Judgment  is  reversed, 
and  the  cause  remanded  for  fnrtlier  proceed- 
ings not  Inconsistent  wltta  this  opinion. 

McBRIDE,  O.  X,  and  HOORB  and  BBAN, 
JJ.,  concur. 


CAULDWBLL  v.  BINGHAM  &  SUVLLET 
GO.  et  aL 

(Supreme  Court  ot  Oregon.   March  20,  1A17.) 

1.  Masscb  aitd  SnvAHT  «S9»88(3>— PauoiTAi. 

IlTJURrES— iNDKPINDWra  COKTEAOTOB— Em- 

PLOTEBS'  LlABILrTT  AOT. 
Under  Employers*  Liability  Act  (Laws  1911, 
pp.  l6,  17),  proTidSing  that  all  owners,  contrac- 
tors, suboontractors,  or  other  persons  whatso- 
ever engaged  in  tbe  conatniction  of  any  building 
shall  see  that  all  shafts,  wells,  and  floor  open- 
ings are  inclosed,  and  shall  be  liable  for  failure 
to  comply  with  this  act,  etc.,  one  having  a 
contract  to  do  mason  work  of  a  barn  for  total 
coat,  with  10  per  cent  additional  for  superin- 
tending, and  another  having  a  contract  to  take 
immediate  charge  of  carpenter  work  at  a  flat 
rate  over  cost  of  labor  and  nmterials,  who  are 
both  actually  engaged  in  construction  of  a  bam 
and  responsible  for  laying  of  a  temporary  floor 
over  basement,  are  liable  for  fatal  injuries  to 
a  servant  of  the  latter  who  falls  throogh  an  un- 
guarded opening  in  the  floor ;  the  test  of  wheth- 
er they  are  servants  or  contractors  not  being  in 
the  manner  of  their  receiving  compensation, 

[Ed.  Note. — For  othw  cases,  see  Master  and 
Servant,  Cent  Dig.  1 148.] 

2.  Mastkb  and  Sbbvast  ^286(22)  —  Ihjxj- 
BiEs  TO  Servant  —  Oxtabdiho  Ofknutob  iir 
£XOOB^EMPI«YRas'  Liabujtt  Aot. 

Under  Employers'  Liability  Act,  providing 
that  all  owners,  contractors,  sabcontractors,  or 
other  persons  whatsoever  engaged  in  the  con- 
struction of  any  building  shall  see  that  all 
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Bhafts,  wella,  and  floor  openings  an  inclosed, 
and  shall  be  liable  for  faUure  to  comply  with 
this  act,  etc.,  it  cannot  be  beld  as  a  matter  of 
law  that  a  ataging  on  top  of  a  trestle  about  five 
feet  above  an  opening  in  a  temporary  floor  laid 
over  basement  of  a  barn  under  construction  is 
an  inclosure  within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  1 1028.] 

3.  Neoliqence  <s=»184(B)  —  Violatioh  of 
Statdtih-Bvidekob. 

The  violation  of  a  statute  designed  for  pro- 
tection of  others  constitutes  conclusive  evidence 
of  negligence  or  negligence  per  se. 

[IM.  Note.— For  other  cases,  see  NegUgeiJce, 
Cent  Dig.  f  269.] 

4.  Master  akd  Levant  «s»311  —  Supbbik- 

TENDBHT— DMFLOTXBS'  LXABILCTT  AOT. 

Althoagh  Employers'  Liability  Act,  g  2,  de- 
clares that  a  superintendent  or  person  in  charge 
of  particular  work  shall  be  held  to  be  the  agent 
of  the  mployer  in  cases  for  damages,  it  does 
not  rellsre  a  sapwintendent  from  personal  lia- 
bility for  dnties  oijf^ned  br  section  8. 

Note^For  other  cases,  see  Masttt  and 
Servant,  Cent  DiS.  f  1286.] 

6.  Master  and  Servant  «:!9l21(l)— Emplot- 
KRs'  Liabilitt  Aot— "Opening." 
Employers'  Liability  Act,  providing  that  all 
shafts,  floor  openings,  etc.,  shall  be  inclosed  in- 
clndes  an  "opening'*  in  a  temporary  floor  laid 
over  basement  of  a  bam,  and  that  one  party  en- 
gaged in  the  construction  does  not  desire  to  hare 
a  permanent  floor  constructed  till  the  roof  Is 
put  on,  does  nf>t  give  the  other  a  license  to 
neglect  to  fulfill  the  reqoirements  of  the  statute. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  %  228. 

For  other  definitions,  see  Words  and  Phrases, 
Opening.] 

0^  Evidence  «=321S(1)  —  iNDSFsnDENX  Oon- 

IBAOTOB— BUILDINO  PBEUIT. 

in  an  action  under  Em|>Ioyus'  LiablHty 
Act  against  defendant  to  recover  damages  for 
fatal  injuries  to  a  servant  working  on  a  barn, 
an  application  for  a  permit  to  construct  the 
same  in  wbidi  defendant  designated  himself  as 
builder  it  admissible  as  evidence  of  fais  rela- 
tionship to  owner. 

[Eld.  Note.— For  otiier  eases,  see  Evidence, 
Cent  Dig.  S  754.] 

Department  2.  Appeal  from  Circnlt  Oonrt, 
Mnltnomali  Oounty ;  Qeor^  B.  Bs^ey,  Judge. 

Action  by  Isabella  Oauldwell  agidiist  the 
Bingbam  &  Shelley  Company  and  others. 
Judgment  fbr  defendants,  and  plaintiff  ap- 
peals. Beversed  and  remanded. 

See,  also,  156  Paa  100: 

This  is  an  action  for  damages  brought  un- 
der the  Employers'  Liability  Act  by  Isabella 
Cauldwell,  the  widow  of  Thomas  James 
Oauldwell,  deceased,  against  Bingham  &  Shel- 
ley Company,  a  corporation,  Thomas  Mulr, 
and  Joseph  Clossett,  for  the  wrongful  death 
of  her  husband,  whitdi  occurred  by  reason  of 
the  alleged  negligence  of  the  defendants  In 
the  oonstmction  of  a  building  owned  by 
Joseph  Clossett  The  latter  died  soon  after 
he  appeared  in  the  case,  and  the  action  is 
prosecuted  against  the  other  defendants  only. 
At  the  close  of  aU  the  evidence  the  trial 
court  directed  a  verdict,  and  entered  a  Judg- 
ment in  fRTor  of  the  defeodants,  and  plalntifE 
appeals. 


The  complaint  alleges  in  part  as  foUowi: 
That  on  April  11,  1914,  the  defoidantB  wen 
Jointly  engaged  in  the  construction  and  eieo* 
tlon  of  a  certain  building  on  Twelfth  Strert 
North,  in  tlie  city  of  Portland,  Dr.;  that 
ea<di  of  them  had  certain  parts  of  tbo  erec- 
tion of  the  structure,  but  that  they  all  main- 
tained and  n^lected  to  cover  the  floor  open- 
ing complained  of;  that  on  the  above  date 
and  for  some  time  prior  thereto*  Thomas  J. 
Oauldw^l,  deceased,  was  employed  by  de- 
fendant Mulr  as  a  carpenter  In  the  erection 
of  the  building  which  had  proceeded  to  the 
extent  that  there  bad  bem  installed  therein 
a  ground  floor  about  U  feet  above  the  con- 
crete basement  floor;  that  In  the  Joint  con- 
struction of  said  building  the  defendants 
Jointly  and  severally,  carelessly  and  negli- 
gently, permitted  a  certain  floor  opening 
about  80  inches  wide  acron  <nte.  aide  of  the 
building  to  be  wholly  uneorered  and  nopro- 
tected,  which  caused  a  great  risk  to  the  de- 
fendants' envloyti;  that  by  reason  of  this 
Thomas  J.  Cauldw^,  deceased,  while  work- 
ing on  the  floor  with  a  canttaook,  whidi  sdip- 
ped,  was  caused  to  st^  back  Into  the  floor 
opening  so  maintained  uncovered  and  unpro- 
tected, and  fell  through  upon  the  concrete 
floor  of  the  basement,  whereby  be  suffered 
such  serere  injuries  that  be  died  abOat  12 
hours  thereafter.  Bingham  ft  KieUey  Oozn- 
pany  filed  an  answer  to  the  complaint  deny- 
ing all  the  allegations,  and  alleging,  among 
other  tblni^,  that  Joseph  Clossett  was  the 
owner  of  the  property  and  had  adopted  plans 
and  specifications  for  the  erection  of  a  btilld- 
ing  on  the  lots;  that  he  had  supervised  Its 
construction,  had  employed  the  defendant 
Bingham  ft  Shelley  Company  to  act  as  Im- 
mediate foreman  and  superlntaident,  and 
agreed  to  pay  It  the  sum  of  10  per  cent,  of 
the  cost  of  the  building;  that  this  tompany 
was  merely  acting  as  the  agent  of  Joseph 
Clossett,  and  was  not  the  owner,  contractor, 
subcontractor,  corporation,  or  person  engaged 
in  the  construction  of  the  said  building  as 
contemplated  by  the  Employers'  liability  Act 

Defendant  Mulr  answered,  Edleging  In  sub- 
stance that  defendant  Bingham  ft  Shelley 
Company  was  engaged  by  Joseph  Clossett  in 
the  erection  of  the  building;  that  It  employed 
Thomas  J.  Cauldwell  as  a  carpenter,  and 
Thomas  Mulr  was  employed  by  it  merely  as 
a  superintendent  or  foreman  of  the  carpen- 
ter work;  that  he  was  in  no  manner  respon- 
sible for  the  condition  of  the  work  except  as 
such  superintendent  or  foreman.  Mulr  fur- 
ther pleaded  assumption  of  risk,  contributory 
negllgrace,  and  the  negligence  of  fellow  serv- 
ants. The  replies  put  in  issue  the  new  mat- 
ter of  the  answers. 

In  addition  to  the  general  supervisloa  of 
the  construction  of  the  bnlldlng  and  the  let- 
ting of  the  contracts  for  difTerent  parts  of 
the  work,  purchasing  materials,  etc,  the  ma- 
sonry of  the  stable  was  the  special  work  of 
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Blxigluuu  ft  ^^ey  Company.  It  b»d  worked 
witta  Molr  In  this  manner  on  other  stractarefl 
under  contracts  entered  Into  in  the  customa- 
ry way.  Otber  work  on  the  l>aUdin&  anch  ai 
polntlQC  and  plumbing,  was  let  by  contracts 
made  by  Btngbam  &  Shelly  Gcnnpany  for 
Gloasett 

Llnklater,  Moir'a  foreman,  testified  to  the 
effect  that  some  time  before  the  accident  he 
started  to  lay  the  permanent  floor  whlcb  was 
to  be  of  1x6,  tonsoe  and  groove,  which  was 
then  ready  for  use,  bat  that  Bingham  said  not 
to  do  so  for  the  reason  above  stated;  that  he 
intended  to  cover  the  hole  in  the  floor  as 
soon  as  the  trestles  were  taken  down,  bat 
bad  not  bad  time  to  do  so;  and  that  he  did 
not  ocMudder  the  oiwning  dangerous. 

Arthur  I.  Ifoulton,  of  Portland  (H.  B.  Hi^ 
and  P.  H.  Hnrdoch,  both  of  Portland,  on  the 
brl^,  for  apptilant  0*  A.  Sbeppard,  of 
Portland  (Sbennrd  ft  Brock  and  Btapleton  ft 
Gonl^,  an  of  Portland,  va  the  brl^,  for  re- 
spondent Bingham  ft  Shelley  Company.'  Coy 
Burnett,  of  Portland,  for  respondent  Ifuir. 

B&AN,  J.  (after  stating  the  facta  as  above). 
There  Is  bat  little  controversy  In  regard  to 
the  facts  which  the  evidence  tended  to  show. 
Mr.  Mulr  was  called  as  a  witness  by  plaintiff, 
and  Mr.  Bingham,  president  of  the  Bingham 
ft  Shelley  Company,  was  a  witness  on  behalf 
of  that  defendant.  It  appears  that  Mr.  Clos- 
sett,  desiring  to  have  Bingham  ft  Shelley 
Company  construct  this  building,  a  large  one- 
story  stable,  and  having  confidence  In  the 
ability  and  fairness  of  that  concern,  did  not 
fix  a  contract  price,  as  it  was  uncertain  how 
deep  It  would  be  necessary  to  excavate  for  a 
concrete  basement,  and  also  some  old  lumber 
belonging  to  him  was  to  be  used.  He  there- 
fore arranged  with  this  company  to  construct 
the  building,  he  to  pay  the  total  cost  and  10 
per  cent,  additional  for  Its  services  In  super- 
intending the  construcUoQ  and  hiring  and 
paying  for  the  labor  and  materials,  etc. 
There  was  no  written  contract  for  the  work. 

On  account  of  the  kind  of  lumber  to  be 
used  Bingham  ft  Shelley  Company  agreed 
that  Mr.  Mulr  should  take  care  of  the  carpen- 
ter work  for  a  flat  price  of  $150,  over  and 
above  the  cost  of  the  labor  and  materials. 
Unklater  was  foreman  for  Muir,  and  Cduld- 
well,  who  had  worked  for  the  latter  at  differ- 
ent times  as  a  carpenter,  was  employed  and 
paid  by  him  to  assist  in  that  kind  of  work 
upon  the  building.  About  a  week  before  the 
anfldNit  complained  of  Llnklater  proposed  to 
lay  a  permanent  floor  on  the  ground  floor 
Joists  which  were  then  In  place.  Mr.  Bing- 
ham, who  represwted  the  Bingham  &  Shelley 
Company,  informed  him  that  this  was  not  de- 
sired  then,  as  there  was  no  roof  on  the  bam, 
and  be  wished  to  go  ahead  with  other  work, 
and  It  was  desired  to  leave  room  for  more 
light  in  the  basement  for  a  time.  Bingham 
provided  2x12  planks  for  a  tempoiary  floor 
whltdi  he  bad  laid  to  within  about  4  tset  ot 


the  west  side  wall  next  to  which  one  plank 
was  pnt,  leaving  an  opening  86x19  inches  on 
the  side  between  the  floor  timbers  over  which 
were  placed  bricklayers'  trestles  4  fe^  9  in- 
ches high,  extending  out  from  the  wall  7  or  S 
feet.  On  these  were  planks,  and  as  the  height 
of  the  wall  progressed  other  trestles  were  put 
on  top  of  the  first  ti^  of  trestles.  This  side 
wall  had  been  constructed  at  the  time  of  the 
accident,  and  a  short  time  before  the  trestles 
had  been  removed  under  the  direction  of 
Bingham  except  near  the  exxd  of  the  building. 
The  apertures  mentioned  were  not  covered 
nor  Intdosed  until  after-  the  accident  The 
decedent  was  at  work  with  a  colaborer  on 
the  temporary  floor  about  8  fa^  from  the 
op^iing,  and,  In  attempting  to  turn  a  large 
timber  with  the  cantbook  which  gave  way, 
ho  stumbled  backwards  and  fell  through  the 
aperture  to  the  concrete  floor  below  about  0 
or  10  feet,  causing  injuries  from  which  be 
died  soon  afterwards. 

[1]  It  is  ocmtended  on  behalf  of  Bingham 
ft  Shelley  Company  that  so  far  as  this  de- 
fendant Is  concerned  there  Is  no  allegation  In 
the  cconplAlnt  to  bring  the  action  within  the 
Bmployera'  UablUty  Afit  In  that  lliat  plead- 
ing dumed  that  the  n^attrai  of  onployer  and 
employi  did  not  exist  between  Bingham  ft 
Shelley  Company  and  Thomas  J.  Cauldwell. 
It  is  oontended  by  defendant  Xbomas  Unlr 
that  be  was  employed  by  the  deftadant  cmn* 
pany  to  superintend  the  carpoiter  work,  and 
that  in  pursuance  thereto  he  placed  Llnklater 
as  foreman  and  flve  or  six  other  carpenters 
at  work  upon  the  building;  that  these  men 
were  paid  Bingham  ft  Shelley  Company, 
though  the  money  went  through  Mulr,  and  all 
he  was  to  receive  was  ?1B0  for  his  services ; 
that  there  was  no  relationship  between  Bing- 
ham &  Shelley  Company  and  Mulr  that  con- 
stituted the  latter  an  Independent  contractor ; 
that  under  the  authority  of  Lawton  v.  Mor- 
gan, Flledner  &  Boyce,  66  Or.  292,  131  Pac. 
314,  134  Pac.  1087,  Mulr  cannot  be  held  lia- 
ble under  the  acL  The  contention  Is  made  on 
behalf  of  plaintiff  that  the  deceased  Cauld- 
well was  in  the  employ  of  the  defendant  Mulr 
who,  through  bis  foreman  Llnklater,  had 
complete  control  over  the  details  of  the  work, 
and  that  It  was  the  duty  of  Mulr  to  see  that 
the  Employers'  Liability  Act  was  complied 
with  in  relation  to  the  floor  upon  which 
Cauldwell  was  directed  by  the  foreman  to 
work ;  that  the  dtfendant  Bingham  ft  Shdley 
Company  was  a  contractor  engaged  In  the 
erection  of  the  building  and  violated  the  Em- 
ployers' UabUlty  Act  In  laying  down  the  floor 
without  Indoslng  the  opening  through  wbidi 
Cauldwell  fell,  in  leaving  an  aperture  there 
for  approximately  ten  days,  and  In  taking 
away  the  scaffolding  without  covering  the 
hole ;  and  that  It  is  Uable  for  injuries  result- 
ing therefrom. 
The  Employers'  Liability  Act  (Laws  1&11» 
16  et  aeaJ,  whldi  has  been  quoted  at  length 
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many  times,  so  far  as  deemed  necesgary  to 

note,  provides  that: 

"All  ownera,  contractors,  subcontractors,  cor- 
porations or  persons  whatsoever,  engaged  ia  the 
constnictioD,  repairing,  alteration,  removal  or 
paintingr  of  any  building,  •  •  *  shall  see  that 
*  *  *  all  shafts,  wells,  floor  openings  and 
similar  places  of  danger  shall  be  inclosed." 

Secdon  3  Is  as  follows: 

"It  shall  be  the  duty  of  owners,  contractors, 
subcontractors,  foremen,  architects  or  other  per- 
sons having  charge  of  the  particular  work,  to  see 
that  the  requirements  of  this  act  are  complied 
with,  and  for  any  failure  in  this  respect"  this 
section  provides  a  penalty. 

The  evidence  adduced  upon  tbe  trial  tend- 
ed to  show  that  each  of  these  defendants 
were  actively  engaged  In  the  constructl(Hi 
of  the  bnlldlng  mentioned,  and  had  Imme- 
diate charge  of  and  were  responsible  for  the 
work  of  laying  the  temporary  floor  In  ques- 
tion. Bingham  &  Shelley  Conu)any,  acting 
by  Bfr.  Bingham,  Its  presldait,  was  directly 
instrumental  In  supplying  tbe  lumber  and 
placing  the  covering  which  was  to  serve  as  a 
platform  npon  which  the  mecdianics  were  to 
work  In  erecting  the  stable.  Having  under- 
taken this  particular  work  the  statute  spe- 
cially enjoins  upon  this  company  the  duty  of 
conforming  that  part  of  the  bam  to  the 
spedflcatlona  of  the  law.  It- was  its  duty, 
when  from  necessity  or  for  convenience  an 
<^>ening  in  the  temporary  floor  was  left,  to 
inclose  the  same  in  order  to  prevent  those 
employed  In  and  about  tbe  place  from  foil- 
ing through  tbe  aperture  whether  they  were 
the  Immediate  employes  of  that  compuuy  or 
not  Morgan  v.  Bross,  04  Or.  6S,  129  Paa 
118.  The  mandate  of  the  Employers'  Liabili- 
ty Act  Is  plain,  and  no  one  qnestlong  the 
power  of  the  lawmakers  to  enact  such  pro- 
visions. 

[2]  It  cannot  be  held  as  a  matter  of  law 
that  a  staging  on  the  top  of  trestles  about 
five  feet  above  a  floor  opening  would  Inclose 
the  same  within  the  meaning  of  the  statute. 
The  only  evidence  Indicating  that  the  posi- 
tion of  Bingham  &  Shelley  Company  or  Mulr 
in  the  construction  of  this  building  was  dif- 
ferent from  that  of  the  usual  building  con- 
tractor was  in  the  manner  of  their  pay- 
ment. How  this  could  affect  the  mechanics 
employed  in  the  building  operations,  who  do 
not  appear  to  have  had  any  knowledge  In 
regard  to  the  matter,  we  are  unable  to 
discover.  The  true  test  of  whether  one  la  a 
mere  servant  or  an  employe  Is  not  the  man- 
ner of  receiving  hia  compensation,  but  the 
question  of  whether  the  details  of  the  work 
and  the  hiring  and  discharging  of  the  em- 
ployes who  are  to  do  the  work  is  to  be  left 
to  such  person.  Lawton  v,  Morgan,  Fleid- 
ner  &  Boyce,  supra;  Harvey  v.  Corbett.  77 
Or.  61,  150  Pac.  263;  Oregon  Fisheries  Co. 
V.  Elmore  Packing  Co.,  69  Or.  340,  138  Pac. 
862.  It  is  not  essential  that  we  determine 
whether  Bingham  &  Shelley  Company  was 
acting  In  the  capacity  of  a  contractor  or  that 
of  superintendent  of  construction  as  under 
surfi  circumstances,  as  the  evidence  tended 


I  to  disclose,  the  law  enjoins  upon  either  tbe 
duty  of  conforming  to  the  statutory  spedfl- 
cations  and  inclosing  ttie  agmbig.  It  may 
be  ttiat  the  company's  duty  partook  of  the 
nature  of  both  of  those  designated  oUUngs. 
As  to  the  d^endont  Mulr  the  evidence  tend- 
ed to  show  that  he  had  Immediate  charge  of 
the  carpenter  wwk,  and  was  the  employer 
of  Cauldwell,  deceased.  It  was  Ms  statu- 
tory duty  to  protect  such  opening  in  the 
floor  of  the  room  where  he  required  his  em- 
ploy6  to  perform  his  duties. 

[3]  The  enactment  referred  to  Is  for  tbe 
special  protection  of  employes  as  well  aa  to 
govtm  the  liability  of  employers.  Lawton  v. 
Mor^n,  Fleidnn:  &  Boyce,  66  Or.  292.  300. 
131  Pac  314,  134  Pac.  1037.  Tbe  evidence 
tends  to  bring  both  these  defendants  witMn 
the  purview  of  the  statute,  and  to  show  that 
both  were  delinquent  as  alleged  in  the  com- 
plaint At  least  twice  this  court  has  affirm- 
ed Judgments  against  architects,  managers, 
or  foremen  in  similar  cases  where  such  su- 
perintendent had  immediate  charge  of  the 
particular  work  and  failed  to  comply  with 
the  Employers'  Liability  Act.  Hoag  v. 
Wash.-Ore.  Corporation,  75  Or.  BS8,  604,  144 
Pac.  574,  147  Pac.  756;  Harvey  v.  Corbett, 
77  Or.  51,  61,  62,  150  Pac.  263.  The  viola- 
tion of  a  statute  designed  for  the  protection 
of  others  constitutes  conclusive  evidence  of 
negligence  or  negligence  per  se.  1  Thonap.  on 
Neg.  §§  10,  11;  Peterson  v.  Standard  Oil 
Co.,  55  Or.  511,  520,  106  Pac.  337,  Ann.  Cos. 
1912A,  625;  Slcmers  v.  Elsen,  54  CaL  418: 
Osborne  v.  McMasters,  40  Minn.  103.  41  K. 
W.  543,  12  Am,  St  Rep.  698. 

[4]  We  are  not  called  upon  to  say  whether 
Clossett  was  delinquent  or  not  Suffice  It  to 
say  that  section  2  of  the  act  declares  that  the 
superintendent  or  person  in  charge  or  con- 
trol of  the  particular  work  shall  be  held  to 
be  the  agent  of  the  employer  in  cases  for 
damages.  It  does  not  relieve  such  superin- 
tendent from  personal  liability  for  n^lect  oi 
duty  enjoined  section  S  and  oQier  parts  of 
the  law. 

[6]  It  Is  claimed  by  defendant  Mulr  that  as 
his  foreman  desired  to  lay  the  permanent 
floor  prior  to  the  injury,  this  absolved  him 
from  liability  on  account  of  a  defect  in  the 
temporary  one.  It  does  not  necessarily  fol- 
low that  because  one  erecting  a  building  does 
not  desire  to  have  the  permanent  floor  con- 
structed when  there  is  no  roof  on  the  struc- 
ture that  a  license  is  given  any  one  to  neg- 
lect to  fulflll  the  requirements  of  the  law, in 
arranging  the  temporary  covering.  The  stat- 
ute decrees  that  all  shafts,  wells,  floor  open- 
ings, and  other  sUuIlar  places  of  danger 
where  workmen  are  engaged  in  the  construc- 
tion of  a  building  shall  be  Inclosed.  This 
refers  to  an  opening  In  a  temporary  floor 
as  well  as  in  a  permanent  one.  It  does  not 
appear  that  either  the  Bingham  &  Shelley 
Company  or  Mulr  lacked  authority  or  were 
prevented  by  any  one  of  higher  antbority 
from  guarding  the  aperture  In  question.  Am 
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the  eWdenM  tend»  to  show  ttaey  simply  neg- 
lected to  do  so,  and  in  this  were  delimjuent. 
Whether  these  facts  narrated  were  true  or 
not  was  a  question  tor  the  consideration  of 
the  Jnry.  We  are  of  opinion  that  the  cause 
should  hare  been  enlHnltted  to  that  body, 
and  that  the  lower  court  erred  In  sranting 
the  motion  Cor  a  directed  verdict  In  favor  of 
defendants. 

[67  Plaintiff  called  as  a  witness  A.  K  Lols- 
pelch,  who  identified  an  application  for  a 
permit  to  construct  the  building  In  question 
made  by  BIngliam  In  which  he  de^gnated  his 
company  under  Its  former  name  as  the  balld- 
er,  and  Mr.  Joseph  Clossett  as  the  owner. 
Upon  objection  by  defendants*  couosel  the 
document  was  excluded  as  incompetent,  plain- 
tiff's counsel  saving  an  nceptlon.  The  ap- 
plication was  a  written  declaration  regard- 
ing the  connection  of  Bingham  &  Shelley 
Company  with  the  constmctlon  of  the  build- 
ing In  qnestlcm,  and  we  think  for  that  pur- 
pose was  competent.  We  do  not  deem  It 
necessary  to  consider  other  assigned  errors, 
as  we  hare  observed  none  wbt<^  wonld  be 
lively  to  recur. 

It  follows  that  the  lodgment  <tf  Qie  low- 
er court  will  be  rerersed.  and  the  caose  re- 
manded for  a  new  trial.  - 

McBBIDB,  C.  J.,  and  MOOBB  and  Mc- 
CAMANT,  33^  concur. 


ROSENWALD  v.  OBEGON  OTTT 
TRANSP.  CO. 
(Supreme  Court  of  OregOD.    March  IS,  19X7.) 

1.  Plbadiho  ^369(6)  —  Ix)SS  op  Goods  by 
Cabrikb  —  Tbial  —  Election  betwbpit  Db- 

niNSES. 

In  action  afainst  a  carrier  by  water  for  loss 
of  goods,  refusal  to  require  defendant's  election 
between  defenses  tbet  damage  was  caused  by 
negligence  of  collidiug  dredge  and  by  dangers  of 
navigation,  etc.,  is  not  erroneous,  where  motion 
was  made  after  jury  had  been  impaneled. 

[Ed.  Note.— For  other  caaes^  see  Pleading, 
Cent.  Dig.  »  12D5,  1206,  120S,  1209.) 

2.  Sheppino  ^=»141^)  ~  LiABiLiTT  or  Cab- 

BIEB— LiHn-ATION— DANOEBS  OV  NaTIGATIOK 

AND  Unavoidable  Accident. 
A  carrier  by  water  may,  by  contract,  exempt 
itself  from  liabuity  for  loss  occurring  ti6m  "dan- 
gers of  navigation"  or  "unavoidable  accident" 

[Ed.  Kote.— For  other  cases,  see  Shipping, 
Cent.  Dig.  I  498.] 

a.  Bhipping  «=s>141(S)  —  Liabiutt  op  Cab- 
bib*— Limitation— OoNSTBUonoN— "Act  ov 
Goo." 

Prorisions  in  a  carrier's  contract,  exempt- 
ing it  from  loss  to  goods  due  to  "dangers  of  nav- 
fgatimi"  and  "unavoidaUe  acddent,**^  are  broad- 
er than  term  "act  of  God,"  and  excuse  it  where 
a  collision  occurred  without  its  faiflt  (quodng 
Words  and  Phrases,  "Act  «t  God"). 

[Ed.  Note.— For  other  eases,  see  Shipping, 
Cent  Dig.  1  408.] 

4.  Bhifpino  ^s>132^— Oubecbs— Lobs  op 
OooDs-^mnr  QvEsnoir. 
Where  a  carrier's  contract  exempted  It  from 
loss  due  to  "dangers  of  navigation '  and  "un- 
aToidat>le  accident,"  it  is  a  jury  qaestion  wheth* 


er  the  loss  so  occurred  wltliout  negligence  on 
the  carrier's  part. 

[Ed.  Note.— Por  other  cases,  see  Shipping, 
Cent  Dig.  §  487.) 

5.  Shipping  ^132(3)  —  Oabbiebs  —  Lobs  op 

Goods— BvBDBN  op  Pboop. 
A  defendant  carrier  by  water  whose  con- 
tract exempted  it  from  loss  due  to  dangers  ot 
navigation  or  unavoidable  acddent  has  tiie  bur- 
den of  showing  the  loes  so  occurred  without 
negligence  on  its  part. 

[Dd.  Note.— For  other  cflsea,  see  SUpptng, 
Cent  Dig.  U  479-481.] 

ft.  Shipping  «»132<5)  — CABsiBBa— Loss  or 

Goods— Admissibiuctx  op  Evidence. 
Where  defendant  carrier  claimed  goods  in- 
trusted to  it  were  lost  by  dangers  of  navigation 
or  unavoidable  accident^  evidence  regarding  a 
recent  change  in  the  positioQ  of  a  dredge  it  col- 
lided with  and  an  unexpected  rise  in  tie  river, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  §{  488,  484.] 

7.  Shipping       182(6)  —  Cabbiebs  —  Loss  op 

G00Da~lNSTBUCTI0NB. 
In  action  against  a  carrier  by  water  for 
loss  of  goods,  requested  instructions  that  de- 
fendant was  not  excused  if  loss  was  caused  by 
certain  water  conditi<ms  were  properly  refused 
because  not  including  defense  based  upon  Di- 
ligence of  a  colliding  dredge^ 

rE]d.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  |  487.) 

8.  Sbiffing  «=»132(6)— Oabbixbs  —  Loss  or 
Goods— Instboctions. 

In  action  against  a  carrier  by  water  for  loss 
of  goods,  an  instruction  that  defendant  was  not 
liable  for  loss  caused  by  an  unexpected  rise  in 
tile  river,  etc.,  is  erroneous,  where  there  was  no 
evidence  to  support  such  theory. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  |  487.) 

9.  Appeal  and  Sbbob  »=»1068(3)— Habmlebb 

EBBOBr-lHBIBUOTXOnB. 
An  erroneous  instruction  that  defendant 
carrier  by  water  was  not  liable  for  loss  occasion- 
ed by  sudden  change  in  water  conditions  is 
barmless,  where  plaintiff's  failure  of  proof  pre- 
vented recovery  in  any  event. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  {  4227 ;  Trial,  C«it.  Dig.  « 
B25,  058.) 

10.  Shipping  «=»132(5)— Caruebb— Loss  op 
Goods— Failubb  op  Pboop. 

Wliere  plaintiff  declares  upon  the  conunon- 
law  liability  of  defendant  common  carrier,  but 
the  ^pment  was  made  under  a  writtoi  con- 
tract containing  material  restrictiona  upon  its 
liability,  there  im  a  failure  of  proof  preventing 
recove^. 

[Bd.  Note.— For  other  eases,  see  Shipimigt 
Cent  Dig.  Si  483,  484.] 

11.  Appeal  and  Bbbob  «s»1060(l)— Neobssi* 
TT  OP  Decision. 

It  is  unnecessary  to  ctHisider  plaintiff's  as- 
signment of  error  oonoerning  a  restriction  on  ar- 
gument of  counsel,  where  plaintiff's  failure  of 
proof  prevented  recovery  in  any  event. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  413S;] 

D^iartment  1.  AKieal  from  Glrcnlt  Court, 
Marlon  County;  Percy  R.  Kelly,  Judge. 

Action  by  T.  Bosenwald,  doing  bostuess  un- 
der the  trade-name  and  style  of  T.  Rosen- 
wald  &  Co.,  against  Oregon  Cflty  Transporta- 
tion Company,  a  corporation.  Judgment  for 
d^endant,  and  plaintiff  appeahs.  Affirmed. 
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The  sutaetance  ot  the  complaint  in  this  ac- 
tion is  that  on,  December  26,  1913,  the  plain- 
tiff and  his  assignors  delivered  to  the  defend- 
ant as  a  conuuoD  carrier  by  water  for  trans- 
portation to  Portland,  Or.,  sundry  bales  of 
hops  of  a  certain  value,  which  the  latter,  in 
consideration  of  a  reasonable  compensation 
to  be  paid  to  it  by  the  plaintiff,  agreed  to 
carry  to  Its  destination  and  there  deliver  to 
him  on  or  before  the  next  day  but  one  fol- 
lowing, but  that  during  the  voyage  the  steam- 
er carrying  the  hops  sank  in  the  Willamette 
river,  whereby  the  property  was  Injured  to 
his  damage  in  an  alleged  sum.  His  cause  of 
action  aJQd  that  of  his  assignors  are  separate- 
ly stated,  but  In  substantially  the  same  lan- 
guage except  as  to  the  averment  of  assign- 
ment. It  is  convenient  and  sufllcient,  there- 
fore to  consider  but  one  of  them,  as  the  de- 
fense to  each  Is  the  same. 

Answering,  the  defendant  admits  Its  owner- 
ship and  operation  of  a  river  steamer  called 
7he  Oreg(»a  and  the  identity  of  plaintJiT 
and  defendant,  but  denies  all  the  other  aUega- 
tl<ni9  of  the  complaint.  It  avers  that  on 
December  26,  1913,  it  entered  into  a  c<mtract 
in  writing  with  tbe  plaintiff,  whereby  It  un- 
dertook  as  a  common  carrier  to  transport 
from  lOsslon  Landing  on  the  Willamette 
river  to  Portland,  Or.,  subject  to  all  the 
terms  and  condltltms  of  the  contract,  certain 
iiops,  which  diipment  Is  the  same  transac- 
tion mentioned  in  plaintlfiTs  complaint  A 
of  the  agreement  is  set  out  as  an  exhib- 
it of  which  It  Is  soffldent  to  Mate  that  it 
contains  this  language: 

"Received  in  good  order  on  board  the  steam- 
er Oregona  for  the  following  packages  to 

be  delivered  in  good  order,  tbe  dangers  of  navi- 
gation, fire,  leakage,  rats  and  other  unavoidable 
causes  excepted,  and  subject  while  in  poasesaion 
of  said  Oregon  Cj^  l^auBportation  Co.  or  its 
conecting  lines,  to  all  stipulations  entered  in  bill 
of  lading ;  and  further  subject  to  the  conditions 
indorsed  on  back  hereof,  to  all  of  whic^  tbe 
shipper  hereby  assents. 

"^[Signed]  T.  Bosenwald  &  Co.,  Shipper." 

Then  follows  a  description  of  the  hops  by 
lot  numbers  and  weights,  and  the  receipt  is 
signed  by  the  defendant.  The  answer  also 
<!(Hitaln8  the  following  averments: 

"That  defendant  undertook  to  transport  said 
shipment  of  hops  to  Pt^thmd,  Or.,  and  while 
said  steamer  Oregona  was  bting  properly  and 
carefully  operated  in  a  careful  and  proper  way 
and  manner  and  without  any  negligence  or  care- 
lessness whatsoever  upon  the  part  of  the  de- 
fendants said  steamer  at  about  6  o'clock  p.  m. 
on  said  date,  at  Magoon  Bar,  at  the  foot  of  the 
COackamas  Rapids  in  the  Willamette  river,  the 
aft  part  of  the  port  side  of  said  steamer  col- 
lided with  and  struck  the  comer  of  tbe  United 
States  dredge  Champoeg,  from  the  result  of 
which  said  steamer  foundered  and  sank. 

"That  the  said  Willamette  river  from  Portland 
to  Corvallis.  and  particularly  at  the  place  of 
said  accident,  Is  a  navigable  stream,  and  as  sudi 
is  under  tbe  sole  and  exclusive  control  of  tbe 
United  States  government;  that  said  govern- 
ment, prior  to  said  accident,  had,  by  appropria* 
tions  and  setting  aside  moneys  for  tbe  improve- 
ment of  said  river,  maintained  dredges,  snag 
boats,  and  done  and  performed  other  public 
work  upon  said  river,  one  of  which  said  dredges 
was  the  United  States  dredge  Champoeg,  wiw^ 
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said  dredge  at  die  time  of  the  accident  mentioned 
herein  was  under  the  supervision  and  control  of 
tbe  United  States,  and  was  engaged  in  iaing 
dredging  on  said  Mag0(»i  Bar. 

"That  on  the  24th  and  26th  day  of  December, 
1913,  at  tbe  time  said  steamer  Oregona  passed 
said  dredge  going  ap  the  river,  said  dredge  was 
being  operated  about  600  feet  north  of  tbe  place 
of  said  accident,  and  subeequent  to  and  prior  to 
said  accident  said  United  States  dredge  vas, 
by  the  authority  of  the  proper  United  States  offi- 
cers, moved  from  said  pcdnt  to  the  foot  of  the 
Clat^anuu  Rapids,  and,  without  any  notioe  wbafr 
soever  to  said  steamer  Oregona,  began  dredging 
at  said  place,  and,  owing  to  tbe  Bwiftnees  of  tbe 
current  of  the  river  at  said  place,  stretched  a 
wire  cable  from  said  dredge  across  the  channel 
to  the  east  side  ot  the  river,  and  withoat  notiot 
or  warning  to  said  steamer  Oregmia,  and  whlla 
said  steamer  was  being  operated  as  aforesaid; 
said  steamer,  after  reaching  said  swift  earrent 
and  approaching  said  dredge  without  any  warn- 
ing whatsoever  to  the  officers  and  agents  of  de- 
fendant, aiid  atttx  approaching  to  and  near  said 
cable  the  officers  and  agents  of  defendant  dis- 
covered the  some,  and,  realizing  the  immhient 
danger  to  the  life  of  the  passengers  of  said 
steamer,  thereupon  applied  fall  steam  and  back- 
ed said  steamer  full  speed  astern,  and  applied 
every  precaution  known  to  straighten  said  boat 
in  said  swift  current  and  avoid  the  acadent, 
but,  owing  to  said  dredging  and  the  swiftness 
of  said  current,  said  boat  was  thrown  against 
the  comer  of  said  dredge,  damaged,  and  sunk. 

"That  if  said  hops  or  any  part  thereof  were 
damaged  as  slleged  In  said  complaint,  said  dam- 
age, BO  far  as  this  defendant  ia  concerned,  was 
the  proximate  cause  of  the  act  and  authority  of 
tbe  United  States  government  and  of  the  negli- 
gence of  said  government's  officers  and  a^nts 
as  above  set  forth,  and,  so  far  as  defendant  is 
concerned,  an  unavt^dable  accident 

"That  one  of  the  conditions  ot  said  cmtrset 
was  that  said  hops  were  received  in  good  order 
on  said  steamer  to  be  delivered  in  good  order  at 
Portland,  Or.,  subject  to  the  dangers  of  naviga- 
tion and  other  unavoidable  causes;  that  plain- 
tiff and  his  agents  drew  said  contract  and  sub- 
scribed the  same,  and  knew  prior  to  said  ship- 
ment 01  said  clause ;  that  the  dangers  of  navi- 
gation mentioned  therein  was  the  danger  of  nar- 
rgating  said  steamer  ui>on  and  over  the  rapids 
shallowB,  and  bars  of  said  river,  and  principal 
ones  of  which  are  and  were  Olackamaa  Rapids 
and  Magoon  Bar,  at  wliich  place  said  accident 
happens;  that  said  rapids  and  said  bar  are 
dangerous  to  navigate  for  the  reaaut  that  tbe 
Clackamas  and  Willamette  rivers  unite,  ana 
bed  of  the  river  falls  to  such  an  extent  that  sud 
current  is  transformed  into  a  rapid  and  dan- 
gerous stream  of  water,  whidi  runs  at  a  cune 
of  46°,  and  that  in  navigating  a  boat  down 
stream  in  said  current  the  swiftness  of  said  wa- 
ter, the  swirls  and  whirlpools  thereof,  make  it 
dangerous  and  difficult  to  navigate  and  control 
said  boat;  that  the  sinking  of  said  boat  was 
proximately  caused  by  the  natural  action, 
flow,  and  force  of  said  water,  and  was  thereby 
an  act  of  God,  and  an  unavoidable  cause  so  far 
as  defendant  was  concerned,  and  happened  and 
occurred  without  any  negligence  whatsoever 
upon  the  part  of  defendant,  and  if  any  damage 
was  sustained  to  said  hops,  said  damage  and 
loss,  if  any,  was  by  said  contract  excepted  from 
d^endant*s  Uability  thereunder. 

All  the  new  matter  In  tbe  defoodant's 
pleading  except  the  artifldlil  «ntl^  <^  tha 
parties  Is  traversed  by^  the  reply  sara  as  al- 
leged in  the  complaint.  Tte  evidence  tor  the 
defendant  substantially  supported  the  affirm- 
ative answer.  The  trial  terminated  in  a  Te^ 
diet  for  the  defendant.  From  tba  ConseQuant 
judgment  tha  plabktlfl  lyveahk 
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Hall  S.  Laak,  of  Portland  (Carson  &  Brow, 
of  Salem,  and  Dolpb,  Mallory,  Simon  & 
Gearln,  of  PorUand,  on  the  brief),  for  ap- 
pellant Abraham  Ndison,  of  Portland  (West- 
brook  ft  Westbvook,  of  Portland,  on  tbe 
brief),  for  respondent 

BtTBNXTPT,  J.  (after  rtatlnc  the  faeti  as 
aboT^.  t1]  As  a  pi^mbuuT  it  was  contend- 
ed that  the  answer  contained  two  defenses, 
anVl  it  Is  assigned  as  enor  that  the  court 
orermled  the  plalntUTs  motion  to  require  the 
defendant  to  elect  between  them,  the  first  of 
vbidi  was  to  the  effect  that  the  damage  was 
occaslmed  by  tiie  negligent  omdnct  of  the 
cSlcen  of  the  United  States  goTeramoit  in 
dutrge  of  the  dredge,  and  the  other  that  the 
loss  was  doe  to  the  dangers  of  navlgatlcm  and 
the  act  of  God.  TbS»  motion  was  not  made 
until  ttie  Jury  had  been  impaneled  and  the 
cause  was  ready  for  the  testimony.  In 
Fleishman  v.  Mejrer,  46  Or.  267,  80  Fac  20B, 
It  was  hetd  that  soch  an  attack  should  have 
been  made  by  motloa  during  the  formation  of 
the  pleadings,  and  it  came  too  late  when  the 
Issue  was  zlpsi  for  hearing.  Xhls  case  Is  to 
be  dlstingalsbed  from  Harrey  r.  S.  P.  Ca, 
46  Or.  GOS,  80  Fbc.  -1061.  where  at  the  trial 
the  plaintifl  was  compelled  to  elect  between 
two  InconslBtent  causes  of  action  which  he 
based  upon  the  same  grievance.  A  defend- 
ant Is  entitled  to  urge  as  many  defuses  as 
be  may  have;  while  a  plaintiff  most  mate  "a 
plain  and  candae  statement  of  tbe  facta  con- 
sUtntlng  the  cause  of  action,  without  unneo- 
eesaiy  rqietltion."  L.  O.  L.  |  67.  Tbe  Code 
abolishes  all  the  ancient  forms  whereby  a 
XOaintlfl  might  state  his  plaint  in  several 
dlffteent  oobnts  leading  to  the  same  result 
ft  defendant  may  multiply  his  defenses 
within  pRscnbctt  limtti.  This  serves  to  dlf- 
Cerentlftte  the  Fleishman-Meyer  Case  and 
tbe  Harv^  Oas&  ^nie  assignment  of  error, 
ahoot  rawing  to  compel  the  defendant  to 
elect  must  therefore  be  laid  out  of  considera- 
tion. 

In  WeUs  V.  Great  Nmthem  By.  Co.,  69  Or. 
165,  114  Pac  82,  116  Pac.  1070,  34  L.  B.  A. 
(N.  S.)  818,  8e6,  note,  1  N.  0.  O.  A.  650,  7 
N.  0.  &  A.  970,  note,  a  railway  case,  the 
court  laid  down  the  rule  that  the  duty  of  a 
common  carrier  was  In  the  nature  of  insur- 
ance, and  that  he  could  not  escape  liability 
for  nonperformance  of  his  stipulation  except 
by  showing  that  his  failure  was  occasioned  by 
tbe  act  of  God  or  a  public  enemy,  an  act  of 
public  authority,  an  act  of  the  shipper,  or 
tlie  intrinsic  nature  of  the  property  Intrust- 
ed to  It.  For  common  carriers  by  water  the 
congresslotia]  statute  of  February  13,  1893, 
c.  105,  27  Stat.  445,  3  tJ.  S.  Comp.  Stat  1013, 
I  8031,  known  as  the  Harter  Act  has  enlarg- 
ed the  exemption  in  these  words : 

"If  the  owner  of  any  vessel  tronsportinK  mer- 
chandise or  property  to  or  from  any  port  in  the 
United  States  of  America  shall  exercise  due  dil< 
igence  to  make  the  said  vessel  in  all  raapects 
■eaworuy  and  properly  manned,  eqniwed,  and 
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Bupphed,  nrither  the  vessd,  her  owner  or  own- 
ers, agent  or  charterers,  shall  become  or  be  held 
responsible  toe  damage  or  loss  resoltlng  from 
faults  »  errors  in  navigatiom  or  In  ^  man-^ 
agement  of  said  vessel  nor  shall  the  vessel,  her 
owner  or  owners,  charterers,  aeent  or  master 
be  held  liable  for  losses  arising  frcKn  dangers  of 
the  sea  or  other  navieable  waters,  acts  m  God, 
or  pnUic  enemie^  or  the  inherent  defect  quality, 
or  vice  of  the  thing  carried,  or  from  insufficien- 
cy of  package,  or  seizure  under  l^sl  process, 
or  for  loss  resulting  from  any  act  or  omission 
of  the  shipper  or  owner  of  the  goods,  his  agent 
or  representative,  or  from  saring  or  attempting 
to  save  life  or  property  at  sea^  or  frcm  any 
deviation  in  rendering  such  service." 

[2]  It  is  also  well  established  that  a  carrier 
may  pr^verly  limit  its  liability  bo  as  to  ex- 
empt It  from  loss  accmlng  from  dangers  of 
navigation  or  unavoidable  accident  It  is 
competent  therefore,  for  the  carrier  to  re- 
strict ^ot  only  its  responsibility,  but  also  Its 
privileges.  It  may  spbstltute  any  lawful  con- 
tract for  the  rule  imposed  upon  It  by  the  com- 
mon law  or  for  the  immunity  conferred  upon 
It  by  statute,  and  It  is  said  In  Patterson  v. 
Wenatchee  Canning  Co.,  69  Wash.  666,  110 
Pac  379,  following  Butler  v.  Greene,  49  Neb. 
280,  68  N.  W.  496: 

"A  special  contract  of  bailment  prevails 
against  general  principles  of  law  applicable,  in 
the  absence  of  an  express  agreement." 

This  doctrine  is  likewise  followed  in  the 
later  case  of  Alaska  Coast  Co.  v.  Alaska 
Barge  Co.,  79  Wash.  216,  140  Pac.  334,  L.  K. 
A.  1916C,  423.  Tbe  dedsioo  of  the  Instant 
case,  thereffure,  most  torn  mainly  upon  the 
construction  of  the  Instrument  pleaded  by 
the  defendant;  for  it  is  without  dispute  in 
the  testimony  that  the  stipulation  of  the  par- 
ties  was  evidraced  by  the  writing  set  out  in 
the  answer. 

[3]  The  effort  of  the  plaintiff  Is  to  show 
that  the  circumstances  do  not  disclose  an  act 
of  God,  and  that  "dangers  of  navigation**  and 
"unavoidable  accident"  practicaUy  are  syn- 
onymous with  the  phrase  '^act  of  God."  An 
act  of  God  may  be — 

"said  to  be  that  which  is  occasioned  exclusive- 
ly by  the  violence  of  nature;  by  that  kind  of 
force  of  the  elements  which  human  ability  could 
not  have  foreseen  or  prevented,  soeb  as  Ugntning, 
tomadOj  sudden  squall  of  wind,  and  tbe  hke. 
Again,  it  is  said  to  be  at  least  an  act  of  nature 
which  implies  entire  exclusion  of  all  human 
agency,  whether  of  the  carrier  himsdf  or  of 
third  persons.  It  is  called  a  disaster  with  which 
the  agency  of  man  has  nothing  to  do.  It  is  de- 
fined to  be  a  natural  necessity,  which  could  not 
have  been  occasioned  by  the  interference  of 
man,  but  proceeds  from  pluidcal  causes  akme." 
1  Words  and  Phrases,  p.  118,  and  authorities 
there  cited. 

But  this  term  is  more  restricted  In  its  slg- 
olflcatlon  than  either  "dangers  of  navlgatton" 
or  "unavoidable  accident"  for  It  Is  plain  that 
either  of  the  latter  may  happen  in  cases 
where  the  actions  of  human  beings  operate  as 
an  ess^itlal  part  A  casualty  occurring  by 
an  act  of  God  is  an  "onavtddable  acddsnt" 
but  it  is  not  every  unavoidable  acdtte&t 
which  is  an  act  of  God. 

In  U.  S.  V.  Kansas  City  So.  By.  Oo.  (D.  Q) 
180  Fed.  471,  we  Una  this: 
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"WBJle  some  eutliorltiAs  hold  liuit  'anavoid- 
able  fteddent*  is  flynonymou*  with  'act  of  God,' 
the  better  definition,  in  the  opinion  of  the  court, 
ia  that  it  mast  be  an  inevitable  accident  which 
Could  not  have  been  foreseen  and  prevented  by 
the  exercise  of  that  degree  of  diligence  which 
re^MnaUe  men  wmdd  exercise  tinder  uKe  conm- 
tlons  and  without  any  fault  attributable  to  the 
party  sought  to  he  hdd  responiiUe.'' 

In  Hodgson  t.  Dexter,  12  Fed.  Gas.  283,  It 

IsuU: 

"By  common  aoeeptation,  unavoidable  acci- 
dent means,  a  casualty  which  happens  when  aU 
the-  means  which  common  pmaenoe  suggests 
have  been  used  to  prevent  it.'' 

In  Central  Line  of  Boats  v.  Lowe,  80  Ga. 
509,  gpeaMng  of  unavoidable  accident,  the 
court  said : 

"As  we  understand  the  words,  they  mean  an 
irresistible  cause,  standing  exactly  on  the  xoot^ 
ing  with  an  act  of  God,  exe^t  that  it  Is  the 
product  of  human  agency." 

Hays  V.  Kennedy.  3  Grant  (Pa.)  351,  Id., 
41  Pa.  878,  80  Am.  Dec.  627,  was  a  case  of 
collision  of  two  steamers  on  the  Ohio  river. 
After  discussing  the  precedents  the  court  con- 
cludes with  this  utterance : 

"Whatever  may  be  said,  therefore,  respecting 
the  meaning  of  the  phrase  'act  of  God,'  we  think 
it  can  have  no  application  in  a  case  where  the 
parties  have  expressly  provided  a  different  rule 
of  liability,  by  expresBing  themselves  in  terms 
that  cbnnot  reasonably  he  interpreted  in  the 
narrow  sense  often  attributed  to  that  phraae. 
When  they  provide  that  they  shall  not  be  uable 
for  the  unavoidable  dangers  of  the  navigation, 
they  mean  dangers  that  are  unavoidable  by 
them,  supposing  that  they  have  exercised  all  Oie 

Srecaution,  care,  and  skul  that  the  law  usually 
emands  of  ccanmon  carriers.  They  mean  that 
they  shall  not  be  answerable  as  ihsurera  against 
accidents  which  the  law  respects  as  inevitable ; 
but  that,  if  they  prove  such  an  accident  fuling 
upon  them  without  any  previous  fault  of  theirs, 
and  that  they  had  a  proper  vessel  and  crew, 
and  did  all  in  their  power  to  extricate  them- 
selves from  the  danger,  they  shall  he  as  free 
from  liability  as  they  are  from  fault 

Treating  of  the  exception  "dangers  of  the 
rlTer"  In  Whltesldea  v.  ThurlkUl,  12  Smedes 
&  M.  599,  51  Am.  Dec.  128,  the  court  ruled 
that  It  In  a  collision  with  another  steamer 
the  "damage  arose  without  any  fault  of  the 
defendant  or  of  the  hands  upon  his  boat,  they 
were  excusable;  but  If  they  had  been  guilty 
of  negligence,  or  might  havg  prevented  the 
loss  by  the  exercise  of  reasonable  skill  and 
diligence,  the  defendant  would  be  liable.  It 
was  also  held  In  Van  Horn  v.  Taylor.  2  La. 
Ann.  687,  46  Am.  Dec.  558  (same  case  re- 
ported ae  Van  Hern  v.  Taylor,  7  Bob.  201,  41 
Am.  Dec  279),  that  a  colllslcm  happening 
without  the  fault  of  defendant  was  an  un- 
avoidable accident,  and  In  The  Favorite;  8 
Fed.  Cas.  1103,  it  was  decided  that  where  a 
vessel  struck  a  hitherto  unknown  an'd  Invisi- 
ble snag,  the  casualty  was  due  to  a  danger 
of  the  river. 

[4]  From  these  and  other  precedents  which 
might  be  cited  we  deduce  the  principle  that 
under  exceptions  such  as  are  noted  in  the 
contract  pleaded  by  the  defendant  In  this 
CBse-  tfte-'tnrrter  wOl  be  excused  from  11a- 
1iUlt7  oa  Bhowing  that^  without  •fault  on-  his' 


part  and  while  doing  all  he  oonM  do  season- 
ably to  prevent  the  accident,  a  colllrion  wlth- 
another  vess^  ensued  resulting  In  damaged 
to  his  cargo.  On  the  other  hand,  it  Is  said 
In  TJidon  Steamship  Co.  t.  N.  Y.  &  Va.  Steam- 
ship Co.,  65  U.  S.  307,  16  L.  Ed.  689: 

"  *It  is  not  Inevitable  accident,  as  was  well  re- 
martted  by  die  learned  judae  In  the  owe  of  the 
Juliet  Erskine.  6  Notes  Ot  Oasea.  684,  where 
a  master  proceeds  carelessly  on  his  voyage,  and 
afterwards  tircumstances  arise,  when  it  is  too 
late  for  him  to  do  what  is  fit  and  proper  to  be 
done.'  He  must  show  that  he  acted  seasonably, 
and  that  he  'did  everything  which  an  expeiiem^ 
ed  mariner  could  do,  adc^bng  orduaiy  eautiont' 
and  that  the  odllBitHi  ensnedln  Mta  of  nidi  ex- 
ertions." 

[I-I]  Under  such  ctmdlUons  it  Is  a  ques- 
tion for  the  Jury  to  determine  under  all  the 
circumstances  disclosed  by  the  evidence 
whether  the  defendant  brings  himself  within 
the  doctrine  of  the  precedents  dted.  As  to 
the  care  and  vigilance  of  the  defendant  the 
altuatlon  Is  analogous  to  the  teaching  of 
Palmer  v.  P.  By.,  U  &  P.  Co.,  66  Or.  262,  108 
Pac.  211,  wherein  it  la  held  that  the  question 
of  whether  or  not  a  person  was  negUsent 
Is  one  for  the  Jury  under,  prtqier  inatructions 
from  the  court.  In  carrier  cases  under  a 
contract  like  the  one  here  involved  It  Is  In- 
cumbent upon  the  defendant  to  show  that 
It  was  aerdsing  proper  diligence  under  all 
the  circumstances,  and  was  free  firom  fault 
in  order  to  avail  Itself  of  the  stipulated  ex- 
ceptions to  the  common-law  llahllity.  To  en- 
able them  to  Judge  of  this  matter  the  jurors 
were  ^titled  to  know  all  the  drcumstajices 
surrounding  the  transaction,  and  this  dis- 
poses of  the  questions  to  which  the  plaintiff 
objected,  wherein  It  was  sought  to  show  the 
amount  of  water  going  through  the  Clacka- 
mas BapidB,  and  whether  it  would  Influence 
the  control  of  the  boat  If  there  whs  any 
notice  of  the  dredge  being  anchored  at  the 
point  where  the  odIlBlon  occurred  and  if  it 
had  been  at  the  place  where  she  was  a  day 
or  two  before,  approximately  700  feet  far- 
ther down  stream,  the  Oregona  could  have 
passed  safely. 

[B]  The  plaintiff  complains  of  the  court's 
refusal  to  cha^e  the  jury  that  the  terms 
"danger  of  navigation"  and  "unavoidable 
causes"  signified  accidents  which  do  not  hap* 
pen  by  the  interventlrak  of  num.  But  as  we 
have  shown  by  the  precedents  this  la  not  an 
accurate  definition  of  these  terms.  The  court 
also  declined  to  Instruct  the  Jury  as  fcHlows: 

"That  under  the  pleadings  in  this  case  the 
only  thing  upon  which  the  defendant  relies  ms 
coming  within  the  exception  of  the  omtracta 
OB  to  dangers  of  navigation  and  unavoidaUs 
causes  is  tiiat  the  accident  was  caused  by  the 
rapids,  shallows,  bars,  swiftness- of- the  carr»it 
and  whirlpools  ot  the  river.  If  you  find  from 
the  evidence  that  the  accident  was  due  to  these 
causes,  or  any  of  them,  your  verdict  must  be 
for  tbe  plaintiff,  becaose  such  an  acddeat  does 
not  come  within  the  said  exceptions  of  the  dan- 
gers of  navigation  and  other'  unavoidable 
causes." 

TblB  request  to  diarge  is  faulty.  In  that 
It  does  not  state  all  tbe  iiteaaing,  taut  only 
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part  of  It  The  InatracOon,  to  be  avallabte, 
must  cover  the  whole  theory  of  the  case. 
The  game  objection  Is  applicable  to  the  oth- 
er request  of  the  plaiDtlff  to  dtcect  tba  jury: 

"That  an  acddent  oocnrriitK  as  the  revolt  of 
the  rapids  and  current  and  oar  in  the  river, 
vhieh  coQditi<m  has  existed  for  a  long  period  of 
time,  is  not  such  an  acddent  as  is  caused  hj  th« 
act  of  Gh>d." 

[I]  The  instmctlona  glTeo  tb»  court  sub- 
stantially embodied  both  the  theory  of  the 
plalntlfl  and  that  of  the  defendant,  exc^t 
In  the  part  which  follows: 

"Tou  are  Instructed  that  If  you  And  at  the 
time  of  the  accident  there  had  been  an  unexpect- 
ed rise  in  the  Willamette  river  above  the  Clack- 
amas Rapids,  and  that  these  two  elements  com- 
bined to  cause  an  unprecedented  swift,  danger- 
ons,  and  unexpected  action  and  fiow  of  water  at 
said  rapids  and  Magoon's  Bar,  and  that  this 
■aid  condition  could  not  have  beoi  f<»eseen,  pre- 
vented, nor  guarded  against  by  the  defendant, 
or  its  agents,  and  was  not  produced  nor  con-' 
tracted  by  human  agency,  then  iu  that  event  it 
constituted  an  act  of  Ood,  and  if  plaintiff's  loss, 
if  any,  was  occasioned  thereby,  without  negli- 
gence OQ  defendant's  part  defendant  wonU  not 
be  liable,  and  your  verdict  must  be  for  tiie 
defendant," 

This  declaration  Is  at  least  abstract  and 
iimpplicable  to  the  issues  of  the  case.  It  Is 
true  that  the  answer  states  "that  the  stnldng 
of  said  boat  was  proximately  caused  by  the 
tiatural  action,  flow,  and  force  of  said  water 
and  was,  flier^iy,  an  act  of  God.**  This,  bow- 
evw*  Is  only  a  conduaion  of  law,  and  can- 
not be  derived  from  the  fticts  stated,  Cot  the 
operation  (tf  the  water,  although  a  natural 
cause,  was  neither  irreslatlble,  nnlooked  for, 
nor  nnusnaL  Netttier  is  there  any  testimony 
to  Show  that  -there  was  a  sudden  storm  or 
any  unprecedented  convulsion  of  nature 
which  produced  the  acddent;  On  the  con- 
trary, the  history  of  the  case  is  to  the  effect 
that  the  ordinary  state  of  the  river  and 
weathn  conditions  fbr  that  season  of  Oie 
year  were  present,  and  that  the  Or^ooa  could 
have  safdy  negotiated  the  stream  had  it  not 
been  for  the  unexpected  presence  of  the  gov- 
ernment dredge  at  anchor  in  the  channel,  nie 
t^Mng  of  tills  abstract  instruction  would  lead 
to  a  reversal  of  tbe  case  under  the  authority 
of  Tonsetb  v.  P.  By^  L.  &  P.  Ca,  70  Or.  347, 
141  Pae.  668,  bnt  for  the  following  considera- 
tion: 

[IB,  11^  It  Will  be  remembered  that  the 
plaintiff  declares  upon  the  pure  common-law 
accountability  of  the  defendant  as  a  common 
carrier,  while  it  appears  without  dispute  in 
the  evidence  that  the  shipment  was  under* 
taken  in  punnance  of  a  written  agreem^t 
containing  material  vestrlcUons  upon  that 
llablll^.  It  was  h^d  in  Normile  r.  Oregon 
NaT.  Co.,  41  Or.  177,  69  Pac.  928,  S6  Cent 
lAW  J.  123,  that  where  the  plaintiff  declares 
on  a  breach  ot  the  common-law  duty  of  a 
caifler  and  the  proof  shows  that  the  venture 
was  assumed  under  a  contract  for  restricted 
liability,  it  is  a  fftUnre  of  proof  preventing 
a  recovery  by  the  plaintiff  in  that  action. 
After  pointing  out  that,  although  the  agree- 
aien(  curtaOs  the  rei^onsibtU^  of  the  carrier 


in  certain  respects,  yet  if  there  is  enough 
'In  the  case  upon  Which  to  ffiiQndi  a  etdhmmt* 
law  demand  Independent  of  the  shipping  re- 
ceipt, the  action  of  the  plaintiff  may  proceed, 
Mr.  Justice  Wolverton  held  that,  on  the  con- 
trary. If  on  the  coming  in  of  the  proof  It  ap- 
pears that  the  facts  upon  which  the  plain- 
tiff would  recovOT  are  controlled  by  a  writ- 
ten contract  limiting  their  (^[wratlon,  he  must 
fall.  The  oidnion  contains  this  statement: 

"Ordinarily  the  common  carrier  Is  considered 
and  treated  as  an  insurer  of  the  goods  it  under- 
takes to  carry,  and  all  limitations  of  common- 
law  liability  are  in  the  nature  of  exceptions  to 
its  general  undertaking;  and  hence,  m  order 
to  avoid  such  liabilitiea,  the  exceptions  must  be 
pleaded.  Thus  It  has  been  held  in  Mo.  Pac.  By. 
Ca  V.  Nicholson,  2  WUlson,  Civ.  Cas.  Ct.  App. 
S  168,  that:  'In  an  action  agidnst  a  common 
carrier,  founded  on  the  common-law  liability  of 
such  carrier,  it  is  not  necessary  to  produce  In 
evidence  a  bill  of  lading  of  the  property  alleged 
to  have  been  lost  or  in;|ured.  If  there  wag  a 
special  contract,  restricttug  the  common-law  lia- 
bility of  the  carrier,  it  devolved  upon  the  carrier 
to  allege  and  prove  it."  •  •  •  And  this  Is 
just  what  the  defendant  has  done  in  the  case  at 
bar.  It  has  set  up  that,  by  a  special  agreement, 
the  plaintiff  limited  himself  iu  bis  recovery  to 
$100.  The  plaintiff  repUed  that  the  alleged 
agreement  was  void,  as  being  contrary  to  sound 

fiuUic  poliey.  If  vend,  the  oefendaaf  s  common- 
aw  Uaoility  remains  unchanged  and  unrestrict- 
ed in  that  particnlar,  and  the  special  contract 
cannot  stand  in  the  way  oC  plaintiff's  recovery 
by  the  oommoa'law  fOnn  oC  action.  If,  however, 
the  special  agreunent  is  foond  legal  and  binding, 
there  la  a  variance  &tal  to  that  form  ot  action, 
and  the  piaintifl  mast  be  remitted  to  the  special 
ccaitract  and  an  action  theretm"  (dting  authori' 
ties). 

After  disposing  of  other  questions  In  the 
case  the  opinion  concIudeB  with  the  state- 
ment that: 

"The  plaintiff  waa.  dier^re  not  entitled  to  re- 
cover upon  his  common-law  action,  having  enter- 
ed Into  a  special  contract  relative  to '  the  ut- 
moAt  value  of  the  animal  injured,  so  that  the 
judgment  must  be  reversed,  and  the  ease  re- 
manded." 

Indeed,  in  this  cause,  under  the  unpontro- 
verted  evidoice  craicemlng  ^e  writing  re- 
lied tqxm  in  defense,  a  verdict  should  haye 
been  directed  fbr  the  defendant,  as  the  plain- 
tiff failed  in  hla  proof.  The  error  of  abstract 
instructions,  ^therefore,  becomes  negligible, 
for,-  tafebig  the  whole  case  together,  the  cor^ 
rect  result  was  attained.  In  this  view  it  is 
also  unnecessary  to  considN  the  asdgnment 
of  error  about  the  restriction  on  the  argu- 
ment of  counsel. 

In  any  event,  there  was  enough  to  go  to 
the  Jury  on  the  question  of  whether  or  not 
the  defendant  was  witbont  fault  and  exer- 
cised Uie  proper  skill  and  prudence  In  the  sit- 
uation so  that  the  collision  with  the  dredge 
occurred  without  blame  upon  the  defendant, 
bringing  it  wlttiin  the  exception  of  "dangers 
of  navigation"  and  "unavoidable  acddeut" 
'These  considerations  lead  to  an  affirmance  of 
the  judgment. 

McBRIDB,  O.  J.,  and  BENSON  and  HAB- 
BI%.  J  J.,.  $on9ur. 
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ATOHISONt  T.  &  S.  F.  RT.  00.  T.  HILUSB. 
(No.  8S35.) 

(Sapreme  Oonrt  of  Colorado.   Ifaidi  5,  1917.) 

1.  COUMGBCB  «S»8(12)  —  GARBIAQS  of  lilTB 

Stock  —  Intebstatk    Shipmktt  —  Fbdkbju:. 

jubisdictiow, 
An  interstate  shipment  of  live  stock  is  gov- 
erned exclusively  by  federal  legislation  and  de- 
cisions thereon. 

[Ed.  Note.— For  other  eases,  see  Commerce, 
Cent.  Dig.  S  6.] 

2.  Caeeiebb  <8=»218(3)  —  Cakbiaqb  of  Litk 
Stock— EBttiriBEUBNT  of  Notice  of  Dau- 

A  stipulation,  in  a  contract  for  the  ship- 
ment of  bve  stock,  requiring  that  written  notice 
of  the  fact  and  nature  of  any  claim  for  damages 
be  given  the  carrier  before  the  stock  should  be 
removed  from  the  jdace  of  destination,  as  a  con- 
dition precedent  to  recovery,  being  founded  on 
a  reduced  rate,  a  eood  conslaeration,  and  wang 
reasonable,  could  be  insisted  on  by  tne  carrier, 
unless  waived. 

[Ed.  Note.— For  other  cas^  sea  Carriers, 
Cent.  Dig.  SS  674r-696,  938.] 

3.  OABBiBRa  «S9218(11)  —  Gahkeaob  of  LrvB 
Stock— NonoB  of  Claim— Waivm  of  Stip- 
ulation. 

Where,  in  a  contract  covering  an  interstate 
shipment  of  live  stock,  the  railroad  stipulates 
that  it  sludl  be  a  c<mdition  precedent  to  re- 
covery tot  damage  that  the  shipper  give  written 
notice  of  the  fact  and  nature  of  any  claim  be- 
fore the  stock  shall  have  been  removed  from 
destination,  such  stipulatioD  as  to  notice  cannot 
be  waived,  except  by  a  general  officer  of  the 
railroad,  as  provided  by  the  stipulation  itself, 
under  the  Interstate  Commerce  Act  (Act  Feb. 

4.  188T,  c.  104,  24  Stat.  379). 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  674^^,  94^] 
Hill  and  Scott,  JJ.,  dissenting. 

Bn  Banc.  Error  to  District  Oonrt,  Ottr 
and  Oonnty  of  Driver;  George  W.  Allen, 
Judge. 

Action  by  B.  J.  Miller  against  the  Atchi- 
son, Topeka  &  Santa  Ffi  Bailway  OcMnpany. 
To  review  a  judgment  for  plaintiff,  defend- 
ant brings  error.  Judgment  reversed,  and 
cause  remanded,  with  instructions  to  dis- 
miss. / 

Henry  T.  Rogers,  George  A.  H.  Fraser, 
and  Rogers,  Ellis  &  Johuson,  all  of  Denver, 
for  plaintiff  in  error.  John  T.  Bottom  and 
Milnor  E.  Cleave^  both  of  Denver,  for  de- 
fendant in  error. 

BAHjEY,  J.  In  February,  1912,  tbe  de- 
fendant in  error,  E.  J.  Miller,  shipped  two 
car  loads  of  horses  for  market  over  the  lines 
of  the  Atchison,  Topeka  and  Santa  F6  Rail- 
way Company,  plaintiff  In  error.  Miller 
brought  action  against  the  company  on  Jan- 
uary 30,  1913,  alleging  the  delivery  to  It  of 
flfty-slx  horses,  shipped  from  Boulder,  Colo- 
rado, to  Camden,  Arkansas,  to  be  routed 
through  Pueblo,  Colorado,  and  Kansas  City, 
Missouri,  for  which  he  paid  freight  charges, 
as  demanded  by  the  company ;  that  the  com- 
pany was  80  negligent  and  careless  in  the 
Bcc^tance  of  the  shipment  and  carriage  of 


the  horses,  that  all  of  them,  with  the  excep- 
tion of  six  thereof,  were  nuIavrfuUy  held  up- 
on the  train  and  cars  In  which  they  were 
loaded,  without  being  unloaded,  fed,  watered 
or  rested,  for  a  period  of  forty-five  and  a 
half  hours,  contrary  to  the  laws  and  usages 
of  the  United  States  and  of  Interstate  Com- 
merce and  the  laws  of  the  state  of  Colora- 
do; that  because  of  such  negligent  and  un- 
lawful acts  of  the  company,  the  horses  were 
greatly  emaciated,  weakened,  shrunken,  dam- 
aged and  made  unfit  for  sale  in  the  market, 
and  three  of  them  were  thereby  killed.  The 
items  of  damage  sought,  adiountln?  to 
752.00,  based  upon  the  market  value,  are  then 
set  forth. 

The  substance  of  the  fli*st  defense  Is  that 
the  damage,  if  any,  was  unavoidable,  and 
was  caused  by  a  series  of  extraordinary,  un- 
expected and  unprecedented  snow-storms  and 
blizzards  prevailing  through  Kansas  and 
Colorado  at  the  time  of  moving  the  horses. 

Further  answering,  and  for  a  second  and 
separate  defense,  two  live  stock  shipping  con- 
tracts made,  executed  and,  delivered  between 
plaintiff  and  defendant  are  relied  upon,  by 
which  it  averred  the  horses  were  shipped, 
each  of  which,  among  other  provisloQS,  cm- 
talned  the  following: 

"Eighth.  In  order  tliat  any  loss  or  damage 
to  be  claimed  by  the  shipper  may  be  fully  and 
fairly  investigated,  and  ue  fact  and  nature  of 
such  claim  or  loss  preserved  beyond  dispute  and 
by  the  best  evidence,  it  is  agreed  that  as  a  con- 
dition, precedent  to  his  right  to  recover  any  dsm- 
ages  for  any  loss  or  injury  to  his  said  stock  dur- 
ing the  tran8portati<m  thereof,  or  at  any  place 
or  nlaces  where  the  same  may  be  loaded  or  ob- 
loaaed  for  any  purpose  on  the  company's  road, 
'or  previous  to  loading  thereof  for  snipment,  the 
shipper  or  his  agent  In  diarge  of  the  stock  will 
give  notice  in  tenting  of  his  claim  thereof  to 
some  officer  of  said  company  or  to  the  nearest 
station  agent  or,  if  delivered  to  consignee  at  a 
point  beyond  the  company's  road,  to  the  nearest 
station  agent  of  the  last  carrier  making  such 
delivery,  before  such  stock  shall  have  been  re- 
moved from  the  place  of  destinetion  above  men- 
tioned or  from  the  place  of  delivery  of  the  same 
to  the  consignee  and  before  such  stock  shall  have 
been  slaughtered  or  intenniiuJed  with  other 
stock,  and  will  not  -move  such  stodc  from  sodi 
destination  or  stock  yards  until  the  expiratifHi 
of  three  hours  after  the  ^riving  of  such  notice; 
and  a  failure  to  comply  in  every  respect  with 
the  terms  of  this  clause  shall  be  a  conwlete  bar 
to  any  recovery  of  any  and  all  such  oamages. 
The  written  notice  herein  provided  for  cannot 
and  shall  not  be  waived  by  any  perstm  except  a 
general  officer  of  the  company  and  he  only  in 
writing.  Nor  shall  any  such  damage  be  recov- 
erable unless  written  claim  therefor  shall  be 
presented  to  the  company  within  ninety-one  days 
after  the  same  may  have  occurred.** 

It  is  averred  that  plaintiff  failed  and  neg- 
lected to  give  notice  of  his  claim  for  dam- 
ages and  that  no  waiver  thereof  was  given, 
as  provided  for  in  this  paragraph  of  the  con- 
tract. 

The  replication  takes  issue  on  the  affirma- 
tive matters  of  the  first  defense,  and  pleads 
to  the  second  defense  a  waiver  of  the  pro- 
visions contained  in  paragraph  eight,  consist- 
ing of  an  alleged  incident  and  conversation 
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occurring  betwecs  plalnUlf  and  a  representa- 
tlTe  of  defendant  at  Kansas  City,  Iflssoiiri, 
-where  the  ttorses  \rere  unloaded  and  ex- 
amined by  sa(>h  n^presraitatlTe,  who  admit- 
ted that  they  had  been  damaged  and  ad- 
vised plalotUf  to  take  tltem  through  to  tlielr 
orlslnal  destination,  adrlslng  him  that  the 
company  would  treat  him  right.*  Upon  trial 
a  verdict  was  returned  In  fiivor  of  the  plain- 
tiff ftw  the  Bom  of  ^,288.ia  A  motlCHi  for 
a  new  trial  was  overruled,  and  Judgment 
entered  on  the  verdict.  Defendant  prowcntes 
this  writ  of  em»>. 

The  first  qnestlon  to  detarmtne  Is  whether 
the  stipulation  In  paragraph  eight  of  the 
shipping  contract  requiring  that  written  no- 
tice of  tbe  taxt  and  natnre  MF  any  claim  tor 
damages  be  ^ven  by  the  sbtpper  to  the  car- 
rier before  sudi  etotik.  shall  have  been  re- 
moved tfim  the  place  of  destination,  eta.  In 
tiie  mamier  provided,  as  a  coudltbm  pre- 
cedent to  recovery.  Is  binding  and  valid,  the 
plalntlfl  admitting  ttiat  no  sucb  notice  was 
given. 

[1]  This  was  an  Interstate  sblinnent,  and 
Is  therefore  governed  exclusively  by  federal 
legislation  and  decisions  thereon.  Adams  Bx- 
press  Oo.  V.  Cronlnger,  226  TJ.,a  491,  88  Sup. 
Gt  148,  57  L.  I&d.  314.  44  K  B.  A.  (N.  S.)  267; 
C,  B.  &  Q.  By.  Ga  v.  Miller,  226  U.  S.  613, 
88  Sup.  Ct.  165,  67  I«.  Ed.  823;  QOcago,  St 
P.  &  P.  Ky.  Co.  V.  Latta,  226  U.  S»  619.  S3 
Sup.  Ct.  165,  67  L.  Bd.  328:  Wells  Fargo 
&  Ca  V.  Nelman-Marcus  Co^  227  IT.  S.  469, 
83  Sup.  Ot  267,  67  U  Kd.  600;  Kansas  South- 
em  By.  Co.  V.  Carl,  227  U.  S.  689.  83  Sup. 
Ct.  301«  67  li.  Bd.  883;  Atchison  &  Topeka 
By.  Co.  V.  Bobinson,  288  U.  S.  178,  84  Sup. 
Gt  666,  68  L.  Ed.  901 ;  Boston  ft  Maine  Bd. 

Hooker,  233  U.  S.  07,  84  Sup.  Ot  626.  68 
li.  Ed.  868,  L.  B.  A.  1916B,  460,  Ann.  Gas. 
1915D,  603;  Mo..  Eans.  A  Tex.  By.  Ca  t. 
Harris,  234  U.  S.  412,  84  Sup.  Gt  790,  58 
Ij.  Ed.  1377,  Tj.  B.  a.  1916E,  942 ;  St.  Lou!s  & 
S.  T.  By.  Go.  Zlckafoose,  89  Okl.  802,  135 
Pac.  406;  St  Louis  ft  S.  F.  By.  Go.  v.  BUby, 
35  Okl.  689,  130  Pac.  1089 ;  Chicago,  R.  I.  & 
P.  By.  Go.  V.  Bruce  (OkL)  160  Pac.  880.  DlB- 
cossbig  tUs  subject,  In  Adams  Express  Co. 
v.  Cronlnger,  supra,  the  Supreme  Court  of 
the  United  States,  reversing  the  Circuit  Court 
of  Kenton  County,  Kentucky,  spoke  as  fol- 
lows: 

"The  qaestion  upon  which  this  case  must  torn 
Is  whether  the  operation  end  effect  of  the  con- 
tract for  an  interstate  shipment,  as  shown  hy 
the  receipt  or  bill  of  lading,  is  govoued  by  the 
local  lav  of  tiie  state  or  by  the  acts  ot  Congresa 
regulating  interstate  commerce. 

"That  the  constitutional  powers  of  Congress 
to  regulate  commerce  among  the  states  and  with 
foreign  nations  comprebends  power  to  regulate 
contracts  between  the  shimer  and  the  carrier 
of  an  interstate  Bhi[»nent  by  defining  the  liabil- 
ity of  the  carrier  for  loss,  delay,  injury  or  dam- 
age to  such  property,  needs  neither  ailment 
nw  citation  ot  authority.   •   •  * 

"To  hcM  that  the  liabilibr  therein  (in  the  In- 
terstate Commerce  Act)  declared  may  be  in- 
creased or  diminiBhed  by  local  regulation  or  lo- 
cal views  of  public  poJicy,  will  eitbsr  make  the 


provision  less  than  supreme  or  indicate  that 
Congress  has  not  shown  a  purpose  to  take  pos- 
session of  the  subject.  The  first  would  be  un- 
thinkable, and  the  latter  would  be  to  revert  to 
the  oncertaintles  and  divernties  of  rulings 
which  led  to  the  amendment.  The  duty  to  issue 
a  bill  of  lading,  and  the  liability  thereby  aesum- 
ed,  are  covered  in  full,  and  though  there  is  no 
reference  to  the  effect  upon  state  regulatitm, 
it  is  evident  that  Congress  intended  to  adopt  a 
uniform  rule  and  relieve  such  contracts  from  the 
diverse  regulation  to  which  they  had  been  there- 
tofore eubjeoL" 

[2]  There  Is  notUng  In  the  provision  which 
contracts  against  the  negligence  or  careless- 
ness of  the  carrier.  The  requirement  of  no- 
tice simply  relates  to  the  question  of  en- 
forcing a  right  of  recovery,  and  when,  as 
here,  it  Is  founded  upon  a  good  and  sufficient 
consideration,  a  reduced  rate,  and  is  in  all 
other  respects  reasonable,  it  may,  unless 
waived,  lawfully  be  insisted  upon.  Sucb  a 
stipulation  has  been  declared  valid  by  this 
and  numerous  other  courts.  Atchison  Co.  v. 
Baldwin.  53  Colo.  416,  128  Pac.  449,  citing 
Clegg  V.  St  Louis  &  S.  F.  Ry.  Co.,  203  Fed. 
971,  122  C.  C.  A.  273;  Kldwell  v.  Oregon 
Short  Line,  208  Fed.  1,  125  C.  C.  A.  313; 
St  Louis  &  S.  F.  Ry.  Co.  v.  Bllby,  supra; 
St  Louis,  etc,  Ry.  Co.  v.  Overton  (Tex.  Civ. 
App.)  178  S.  W.  814;  Georgia,  F.  &  A.  Ca  v. 
Bllsh  MllUng  Co.,  241  V.  S.  190,  36  Sup.  Ct 
541,  60  L.  Ed.  949. 

Plaintiff,  In  his  replication,  pleaded  and 
at  the  trial  offered  proof  tending  to  estab- 
lish, that  the  carrier,  by  Its  conduct,  had 
waived  the  provision  of  the  contract  relative 
to  giving  written  notice  of  claim,  and  we 
are  thus  brought  face  to  face  with  the  ques- 
tion whether  a  carrier  Is  authorized  to  malce 
such  voluntary  waiver,  when  the  contract  of 
shipment  is  under  the  provisions  of  the  In- 
terstate Commerce  Act. 

[3]  It  Is  clear,  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  as  we  un- 
derstand tbem,  not  only  that  the  contractual 
relation  as  to  notice  Is  valid,  but  that  It 
cannot  be  waived.  In  support  partlculariy 
of  the  latter  proposition,  we  cite  N.  Y.  &  N. 
H.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361,  26  Sup.  Ct.  272.  50  L. 
Ed.  515;  Armour  Packing  Co.  v.  U.  S.,  209 
U.  S.  56,  28  Sup.  Ct  42S,  52  h.  Ed.  681 ;  Chi- 
cago &  Alton  Ry.  V.  Klrby,  2^5  V.  S.  155, 
32  Sup.  Ct  648.  56  L.  E^.  1033,  Ann.  Cas. 
1914A.  601 ;  A.,  T.  &  S.  F.  Ry.  v.  Robinson, 
supra ;  Phillips  v.  Grand  Trunk  Ry.,  236  U. 
S.  662,  36  Sup.«Ct  444,  69  L.  Ed.  774;  Geor- 
gia, F.  &  A.  Co.  V.  Bllsh  Milling  Co.,  supra. 
Upon  this  subject,  In  Phillips  v.  Grand  Trunk 
Ry.,  supra,  the  court  said: 

"This  will  more  distinctly  appear  by  consider- 
ing tbe  requirements  of  uniformity,  whidi,  in 
this,  as  in  80  many  other  instances,  must  be 
borne  in  mind  in  constrniUK  the  [Interstate] 
Commerce  Act.  The  obUgatton  of  the  carrier 
to  adhere  to  the  legal  rate,  to  refund  only  what 
is  permitted  by  law  and  to  treat  all  shippers 
alike,  would  have  made  it  illegal  for  the  car- 
riers, either  bp  silence  or  &v  eeeprexM  touwer,  to 
preserve  to  the  Phillips  Company  a  right  ot  ac- 
tion which  the  statute  required  should  be  as- 
serted within  a  fixed  period,   lb  hav«  me 
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riod  of  limitation  where  the  point  is  filed  before 
the  CommiMion  and  the  varying  periods  of  lim- 
itation of  the  different  states,  where  a  suit  wss 
brought  in  a  court  of  competent  jurisdiction  or 
to  permit  a  railroad  company  to  plead  the  8ta^ 
nte  of  limitations  as  against  some  and  to  waive 
it  as  against  others,  would  be  to  prefer  some 
and  to  discriminate  against  others  In  violation 
of  the  terms  of  the  Commerce  Act,  which  for- 
bids all  devices  b;  which  such  results  may  be 
accomplished.  The  prohibitions  of  the  statutes 
against  unjust  discrimination  relate,  not  only  to 
inequality  of  charges  and  inequality  of  facili- 
ties, but  also  to  the  giving  of  preferences  by 
means  of  consent  judgments  or  the  waiver  of  de- 
fenses open  to  the  carrier.  The  railroad  com- 
pany, therefore,  was  bound  to  claim  tbe  benefit 
ofUie  statutes  here,  and  oould  do  so  here  by 
general  demurrer." 

And  in  Georgia,  F.  &  A.  Ky.  Co.  t.  BUah 
MilllDg  Co.,  supra,  241  TT.  S.  at  page  197.  86 
Sup.  Ct  at  page  544  [60  li.  Od.  949],  the  oirart 
said: 

"It  is  urged,  however,  that  the  carrier,  in 
malcing  the  mimelivery,  converted  the  flour,  and 
thus  abandoned  the  contract.  But  the  parties 
could  not  waive  the  terms  of  the  contract  under 
which  the  shipment  was  made  pursuant  to  the 
federal  act ;  nor  could  the  carrier  by  its  conduct 
give  tbe  shipper  tbe  right  to  ignore  these  terms 
which  were  applicable  to  that  conduct  and  hold 
the  carrier  to  a  different  responsibility  from 
that  fixed  by  the  agreement  made  under  the 
published  tariffs  and  regulations.  A  different 
view  would  antagonize  the  plain  policy  of  the 
act  and  open  the  door  to  uie  very  abuses  at 
wldch  the  act  1b  aimed." 

Id  Banaka  V.  Missouri  Pac.  By.  Co.,  193 
Bfo.  App.  345.  186  S.  W.  7,  the  court  had 
under  couBlderatloii  tbe  question  whether  an 
Interatate  carrier  can  waive  the  require- 
ments In  the  bill  of  lading  that  notice  of 
claim  for  damages  must  be  presented  with- 
in a  certain  specified  time,  and  said: 

"But  plaintiff  relies  upon  a  waiver  of  notice 
by  conduct.  That  is  to  say,  defendant  by  its 
acts  and  conduct  waived  its  privileges  wim  re- 
Bpect  to  notice  in  tliis:  That  it  accepted  and 
received  idaintiff's  claim  withont  protest  or 
comj^aint,  after  the  limitation  dC  four  months 
bad  expired,  and  that  it  treated  with  plaintiff 
Kuce  four  months  after  a  reasonable  time  for 
delivery  had  expired,  and  declined  to  pay  on 
other  grounds  than  want  of  notice.  The  federal 
Oommerce  Act  is  designed  to  prevent  discrim- 
inati<m  between  shippers,  and  its  object  is  to 
nullify  any  device  whereby  the  carrier  may 
practice  favoritiBm  between  them." 

Tbe  court  refers  to  the  language  employed 
in  tbe  Phillips  Case,  supra,  quoted  above  and 
concludes : 

"Tender  this  rule  of  equality  we  think  a  carrier 
cannot  say  to  one  shipper,  *I  wUl  enforce  the 
burdrasome  terms  of  our  contract  requiring  no- 
tice in  a  specified  time,'  and  to  another,  Twill 
release  you  from  the  same  provisions  in  the 
same  character  of  contract.*  We  do  not  say  that 
a  idtuation  mi^t  not  exist  whereby  a  shipper 
would  be  relieved  of  the  necessity  of  giving  no- 
tice of  loss,  but  we  do  say  that  a  carrier  may 
not,  bv  his  voloatary  act,  rdeaae  one  and  liold 
the  oUier." 

Tbe  same  conclusion  was  reached  by  the 
same  court  In  Kemper  Mill  Co.  y.  Missouri 
Pacific  By.  Co..  193  Mo.  App.  466,  186  S.  W. 
&  In  Wall  T.  Ntfftheni  Pac  By.  Co.  (Mont) 


161  Pac  at  page  520,  the  SMiprane  Omnt  el 
Mtmtana  had  this  to  say: 

"When  we  realise  that  the  ultimate  ^ect  of 

the  Commerce  Act  is  to  guarantee  to  interstate 
shippers  atmolute  eguali^  in  rates  and  treat- 
ment, and  to  prevent  unjust  discriminations,  by 
whatever  means  employed,  the  ccHJclosion  U 
forced  that  the  carrier  cannot  waive  a  nrovisioii 
of  the  bill  of  lading  of  the  character  of  the  one 
iinder  consideration.  To  permit  the  carrier  to 
say  to  one  of  two  competing  shippers,  Tf  yon 
do  not  present  a  notice  of  your  claim  for  dam- 
ages within  the  time  limited  by  the  bill  of 
lading,  your  right  to  sue  shall  be  forfeited,*  and 
to  another  shipper,  under  similar  drcumstances, 
'Notwitbstanding  your  failure  to  give  the  requir- 
ed notice,  your  right  to  press  the  claim,  by  ne- 
gotiations or  in  court,  will  not  be  disputed  and 
no  question  will  be  raised  upon  your  bulure 
to  give  notice,*  would  result  in  snbstitutin;  for 
the  written  contract  of  shipment  what  is  in  ef- 
fect a  spedai  agreement,  not  filed  with  nor 
sanctioned  by  the  Interstate  Commerce  Commis- 
sion, and  one  whereby  the  latter  shipper  would 
secure  a  decided  preference  and  advantage  over 
his  less  fortunate  competitor.  It  was  plainly 
the  intention  of  Coagress  that  the  shipping  con- 
tracts should  be  such  otdy  as  meet  the  approv- 
al of  the  OommisEOon;  that  they  shall  be  pub- 
lished for  the  benefit  of  all  intending  shippers 
alike;  that  tiiey  shall  be  rigidly  adhered  to  1^ 
both  shipper  and  carrier;  and  all  the  terms 
and  provisions  carried  into  effect  with  good 
faith.  If  the  carrier  cannot  waive  tbe  defense 
that  the  actioq  against  it  was  not  commenced 
within  the  time  limited  by  statute,  as  held  in 
the  Phillipa  Cue  above,  neither  can  it  waive 
the  defense  that  the  required  notice  waa  not 
presented  in  time." 

The  Supreme  Court  of  Oklahoma,  in  Mo^ 
K.  &  T.  By.  Co.  V.  Lynn,  reported  In  161 
Pac.  at  page  10S8,  bad  under  consideration  a 
like  question.  Tbe  third  assignment  argaed 
before  that  court  Is  in  these  words: 

"Tbe  provisions  of  the  shipping  contract  were 
valid  end  reasonable;  the  defendant  did  not. 
and  could  not,  waive  the  provisions  for  written 
notice,  and  plaintiff,  having  failed  to  give  such 
notice,  cannot  recover.'* 

The  clause  of  the  contract  there  under 
consideration,  section  seven,  Is  as  follows: 

"7.  The  shipper,  or  party  or  parties  in  char^ 
of  said  cars  will  only  be  carried  on  the  train 
drawing  said  cars,  in  accordance  with  tbe  rules 
on  the  back  hereol  and  tbe  failure  to  obeerve 
such  reguIatiMis  snail  be  an  absolute  bar  to 
any  right  to  recover  damages  for  any  injuries  or 
deaths  resulting  from  such  failure  to  observe 
the  same.  And  he  or  they  and  each  and  every 
of  them,  who  shall  receive  any  injurieB  by  rea- 
son of  tbe  negligence  of  the  earner,  or  other- 
wise, shall  have  no  right  of  action  therefor,  un- 
less notice  in  writing  of  the  daims  for  dam- 
ages on  account  of  such  injury  be  given  tbe 
nearest,  or  any  otlier  convenient  local  agent  of 
said  railway  company  at  SL  Louis,  Mo.,  within 
ten  days  of  th9  date  of  the  injury.  Such  nottoe 
must  state  the  time,  place  and  parti  cola  rs  of 
the  injury  and  the  nature  and  coctent  of  tbe  dam- 
ages, and  no  other  or  further  damages  can  be  le- 
cov^ed  than  those  set  forth  in  this  notice.** 

Tbe  court  held  that  as  the  contract  was 
for  an  Interstate  shipment,  tbe  questloa  In- 
volved was  govmied  esduslvely  by  Cedent 
law,  and  after  dtlng  a  number  of  federal  au- 
thorities. Including  Fblllbn  v.  Grand  Tronk 
By.,  simra,  and  G.,  F.  &  A.  Go.  v.  BUsih  Wil- 
ing Co.,  supra,  expressed  Its  oonduskm  on 
the  question  gt  waiver  In  the  toUowinc  Ian- 
guage: 
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"We,  tbereforft,  condnde  that  the  eanier  may 
not  waive  the  conditions  of  the  contract,  regoir- 
ipe  the  giving  of  notice  aft  contained  in  para- 
graph seven,  and,  since  tiie  notice  required  by 
the  contract  in  question  was  not  given,  each  pro* 
vision  being  reasonable  and  vaUa,  the  failure  to 
give  same  is  a  onnplete  bar  to  the  aetimi  of  toe 
plaindfi." 

We  are  fully  persuaded  tbat,  nnder  the 
federal  dedsUms,  and  those  of  the  courts 
of  last  resort  In  Montana,  Missouri  and  Okla- 
boma  on  the  proposition  here  Involved,  it 
was  the  dtity  of  the  carrier  to  Insist  uprai  all 
the  conditions  of  the  shipping  contract,  and 
tbat  it  could  not  voluntarily  waive  the  con- 
dition for  notice  of  claim  required  by  sec- 
tion  eight  thereof,  except  through  a  general 
officer  of  the  company  in  writing,  as  therein 
provided. 

The  provision  of  paruraph  eight  at  the 
contract,  under  which  shipment  was  made, 
is  in  all  reqiects  reasmabte.  valid  and  Und- 
Ing,  and  plaintiff,  baring  failed  to  give  no- 
tice  of  his  claim,  as  ttiereln  required,  tbat 
b^ng  a  cmditton  precedent  to  bis  right  of 
action,  Is  not  In  position  to  maintain  this 
suit 

The  Ju^ment  la  tberefttre  xeversed,  and 
the  cause  remanded,  with  instructions  to 
dismiss  it 

On  re-hearing,  fbrmer  oj^lon  wlthdrawiit 
and  this  substituted  in  lieu  thereot 

HIIiL  and  SOOTT,  JJ.,  disseat  AIAJBN, 
J.,  not  partidpatli^ 

HILL,  J.  (dissenting).  I  cannot  agrcte 
witb  the  concluBltm  Uiat  the  ruling  of  tbe 
federal  courts  is  to  tbe  dfect  that  the  plain- 
tiff cannot  recover.  TUs  otmcluslon  appears 
to  have  been  reached  by  analogy  only.  As 
I  read  tbe  federal  cases,  none  of  them  apply 
to  a  state  of  facts  like  those  shown  to  exist 
here.  Those  ooncemlng  tbe  time  within 
which  an  action  can  be  brought  can  have  no 
abdication.  Likewise  those  holding  that 
an  arrangement  granting  special  privllegea 
to  one  shipper  not  awarded  to  others  la 
TOld,  in  my  opinion,  are  not  applicable.  Nei- 
ther do  those  concerning  the  waiver  of  tbe 
notice  cover  the  questions  of  estoppel  by  act- 
ting  upon  the  verbal  notice,  nor  the  question 
concerning  the  actions  of  tbe  company,  which 
caused  the  shipper  not  to  give  tbe  notice. 
These  questions  are  raised  in  this  case. 

The  opinion  states  that  the  plaintiff,  in 
his  replication,  pleads  a  waiver  of  the  pro- 
visions of  the  contract  pertaining  to  notice. 
The  repllcatloa  does  not  so  state;  but,  as 
allowed  by  our  Gdfle,  it  alleges  tbe  facte 
wblcb  took  place  betweoi  tbe  plaintiff  and 
the  defendant,  through  Its  agents,  from 
which  it  is  readily  apparent  tbat  the  plain- 
tiff was  lulled  Into  a  feeling  of  security  that 
the  company  would  adjust  the  claim  with- 
out a  written  notice,  which  caused  him  to 
give  tbe  question  of  notice  no  furtiier  con- 
sideration at  tbat  time.  From  these  facts 
several  oondnaUow  can  be  drawn: 


(a)  Tlut  tbe  company  waived  the  prorl- 
stons  of  tbe  contract  pertaining  to  notlea 

(b)  If  the  agents  were  without  ttda  power, 
and  for  that  reason  the  waiver  did  not  bind 
the  oompany,  then  tiie  company,  accepted 
something  in  lien  of  tbe  written  nottce,  wUcb, 
In  this  case,  was  ji»t  as  good,  and  which 
they  acted  upim  and  wbi(di,  w  fftr  as  tbe  no- 
tice  was  concerned,  performed  the  same  pur- 
pose, Tf£.  gave  it  tbe  oKtortunlty  to  examine 
the  ntock  before  it  was  removed  from  the 
company's  yards  or  intermingled  witii  other 
stodc  and  within  tbe  time  provided  by  the 
shipper's  contract  This  an  i«ent  of  tbe 
company,  by  special  Inatmctlona  from  the 
general  office,  did,  for  wbldi  reasm  It  ap- 
pears to  me  tbat  the  company  Is  thereby  es- 
topped from  claiming,  tbat  it  did  not  have 
the  benefit  of  the  written  notice.  Tills  ques- 
tloD  has  never  been  inased  upon  by  the  fed- 
eral courts  in  any  case  cited  or  which  I  have 
been  able  to  And.  Tbe  law  never  requires  a 
nseteas  thing,  and  unless  the  Snprane  Court 
of  the  United  States  holds  to  tbe  contrary,  I 
vrill  continue  to  thus  believe. 

(c)  Tba  testimony  is  overwhelmli^  con- 
cerning Oie  damage  to  the  stodc,  tbe  com- 
pany's violation  of  an  Interstate  commerce 
act  concerning  ahlpmoits  of  tSids  kind,  ete. 
It  also  dlscaoses :  That  Kapsas  City  was  the 
terminus  of  defendant's  road  tor  this  diip* 
ment,  at  which  point  the  horses  were  un- 
loaded Ite  agenta;  that  after  being  un- 
loaded, the  plaintiff  immediate^  went  to 
tefendant's  general  office  and  told  them  that 
be  had  two  car  load  of  horses  there,  and  ex- 
plained to  them  bow  be  bad  been  treated; 
that  they  bad  been  45H  hours  on  the  track, 
standing  at  one  time  10  hours  without  feed 
or  water,  and  that  the  company  could  keep 
them,  etc.;  tbat  they  mid  It  was  not  neces- 
sary to  have  any  trouble,  eta,  that  they 
would  go  down  and  look  at  them;  tbat  they 
sent  an  agent  down  with  him;  that  tb^  ran 
the  horses  out  offthe  corral  one  by  one  and 
examined  them ;  that  tills  agent  said: 

"Well,  Mr.  Miller,  tbere  is  no  doubt  you  are 
entitled  to  some  damages;  now  I  will  tell  you 
what  we  will  do.  You  know  what  you  paid 
for  them ;  you  telce  them  on  and  sell  them,  and 
whatever  you  lose  on  these  cars  of  horses,  you 
keep  track  of  and  you  come  back  here,  ana  The 
Santa  F6  Company  will  settle  with  you  right: 
whatever  is  fair  and  right  we  will  do  about  it. 

That  in  answer  the  plaintiff  said,  "I  don't 
like  to  do  that"  Tbat  in  response  the  rop- 
resentetive  of  the  company  said,  "Now  we 
will  do  it;  you  come  right  back  here  and  hunt 
me  up,"  etc.  1%e  record  discloses  that  rely- 
ing upon  this  assurance,  tbe  plaintiff  took 
the  horses  on  to  final  def41natl(m  and  soon 
thereafter  notified  the  company  in  writing  of 
tbe  extent  of  his  loss,  etc. 

When  we  consider  Uiat  a  railroad  company 
must,  of  necessity,  act  through  agento,  and 
that  the  plaintiff  gave  notice  to  those  in 
charge  of  its  general  offices  in  Kansas  City, 
and  that  tbe  representative  of  tbe  company, 
who  lulled  him  Into  this  feeling  of  omfidenoe. 
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was  sent  from  that  office  to  Inspect  the  stock, 
and  that  It  was  through  his  representations 
and  assurances  that  the  plaintiff  .was  per- 
suaded to  continue  with  the  stock  instead  of 
leaving  it  upon  the  company's  hands,  under 
such  circumstances,  to  hold  that  the  defend- 
ant is  not  estopped  from  raising  the  question 
of  written  notice  Is,  In  my  opinion,  to  hold 
that  the  Interstate  Commerce  Acts  can  be 
used  to  allow  transportation  companies  to 
perpetrate  fraud  upon  their  patrons.  Cer- 
tainly such  was  never  Intended.  In  my  (pin- 
ion, the  rule  of  estoppel  is  applicable  here, 
and  to  so  hold  does  not  present  a  case  of  dis- 
crimination. 

The  Supreme  Court  of  the  United  States 
has  held,  where  a  shipper  secures  the  lower 
of  two  rates  by  mlsrenresentatious  as  to  the 
value  of  his  gpods  and  a  loss  follows,  that 
be  is  estopped  from  claiming  a  greater  ralu^ 
although  this  releases  the  carrier  from  a  por- 
tion of  the  loss  due  to  Its  n^llgence,  which 
could  not  be  thus  accomplished  except  under 
the  rale  of  estoppel.  Wells  Fargo  Co.  v. 
Nelman-Marcus  Co.,  227  U.  S.  469.  33  Sup.  Ct. 
267,  57  L.  Ed.  600.  It  will  be  observed  that 
by  this  opinion  the  matter  Is  essentially  one 
of  estoppel  and  not  one  of  discrimination, 
tliough  a  discrimination  might  be  Involved. 
I  am  of  opinion  that  ttiis  ruling  Is  applicable 
here,  and  that  the  plaintiff  is  as  much  enti- 
tled to  an  estoppel  as  the  transportation  com- 
pany was  in  the  case  cited,  and  that  it  does 
not  show  a  discrimination  In  one  case  any 
more  than  in  the  other,  and  to  so  bold,  in 
my  opinion,  wonld  be  to  grant  a  preference 
to  the  transportation  company  In  the  one 
case  not  awarded  to  the  shipper  in  the  other 
through  a  distinction  which,  In  fact,  falls  to 
create  a  difference. 

The  provlalons  In  the  shipper's  contract 
concerning  notice  was  evidently  Intended  to 
protect  the  carrier  from  improper  or  uncon- 
scionable claims,  etc.,  under  circumstances 
where  It  would  have  no  nftans  of  rebutting 
proof  available.  Such  was  not  the  case  here. 
The  carrier  had  notice  at  its  general  office; 
verbal,  it  is  true.  And  possibly  the  federal 
courts  may  hold  tliat  it  did  not  have  to  act 
up^yi  this  notice,  bnt  in  this  case  it  did  act 
It  secured  all  the  information  that  a  written 
notice  would  have  given.  Bnt  it  did  not  stop, 
there;  by  its  assurrince  that  the  claim  would 
be  properly  adjusted,  it  persuaded  the  ship- 
per to  continue  with  his  shipment,  thereby 
Indudn;  blm  to  fail  to  give  the  notice,  with- 
(Hit  which  it  now  claims  that  -he  cannot  re- 
cover. No  decision  of  the  Supreme  Oonrt  of 
the  United  States  has  been  cited  to  the  effect 
that  under  such  circumstances  the  defenflant 
is  not  estopped  to  take  advantage  of  its  own 
wrong,  or  that  to  prohibit  it  from  bo  doing 
would  be  ^.  discrimination  prohibited  by  an 
interstate  commerce  law. 

In  my  opinion  the  reasoning  In  A.,  T.  &  S. 
r.  By.  Ga  t.  Boblnsoo,  36  OfcL  435, 129  Pac. 


20;  Cockrlll  v.  M.,  K.  ft  T.  Ry.  Co.,  90  Kan. 
6G0,  136  Pac.  322;  Hardin  v.  Mo.  Pac.  By. 
Co.,  120  Mo.  App.  2d8,  96  S.  W.  681 ;  Combi« 
V.  St  L.,  I.  M.  &  S.  Ky.  Co.,  105  Ark.  406, 151 
S.  W.  237;  Kelly  v.  So.  Ry.  Co.,  84  S.  C. 
249,  66  S.  E.  198,  137  Am.  St  Rep.  842;  Bald- 
win V.  Atlantic  Coast  U  R.  Co.,  170  N.  O.  12, 
86  S.  B.  776;  Mewbom  ft  Co.  t.  I*  &  N.  R. 
Co.  et  al.,  170  N.  C.  208,  87  S.  E.  37 ;  Shaw 
T.  S.  Ry.  Co.,  17  Ga.  App.  79,  86  S.  E.  95; 
and  NasbvUle  O.  &  St  L.  R.  Co.  v.  Trultt  IT 
Ga.  App.  236,  86  S.  E.  421— are  In  part  apidl- 
cable  to  the  facts  here,  but  this  case  goes 
further  than  the  facts  covered  by  the  reason- 
ing In  the  cases  cited.*  It  presents  a  state  of 
facts  wbereby  the  refusal  to  apply  the  role 
of  estoppel  Is  to  allow  the  defendant  to  re- 
ceive the  beneflt  of  its  wrongful  act,  without 
which  it  would  not  have  t>eea  possessed  with 
tlila  advantage. 


COLORADO  ft  S.  RT.  CO.  v.  BLUNCK. 
(No.  8751.) 

(Supreme  Court  of  Colorado.   March  5,  1917.) 

COUMEHCE  «=»8(12)— CaBRIAOB  OF  LSYM  StOCK 

— INTEBGTATE  SHIPMENT. 

An  interstate  shipment  of  live  stock  is  con- 
trolled by  the  acts  of  CoDgresa  in  relation  there- 
to, where  the  subject  has  been  covered. 

[Kd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5.1 

Error  to  District  Court,  Larimer  County; 
Nell  P.  Graham,  Judge. 

Action  by  C.  F.  Blunck  against  the  Colo- 
rado &  Southern  Railway  Company.  To  re- 
view a  Judgment  for  plaintiff,  defendant 
brings  error.  Judgm^t  reversed,  and  cause 
remanded,  with  Instructions  to  dismiss. 

E.  E.  WMtted  and  T.  R.  Woodrow,  both  of 
Denver,  and  F.  J.  Annis  and  J.  P.  Killgore, 
both  of  Ft  Collins,  for  plaintiff  in  error. 
.George  Clammer  and  R.  P.  Evans,  botb  of 
Manhattan,  Kan.,  for  defendant  in  error. 

HILL,  3.  This  jndgm^  was  In  favor  ot 
the  defendant  in  error  for  damages  to  a  ship- 
ment of  she^  flwm  Colorado  to  Gtaicago  by 
thR  plaintiff  in  error  and  its  connectins  line 
as  common  carriers.  The  railroad  company 
set  forth  its  bill  of  lading  under  whlcb  this 
sbipmoit  wag  made.  One  stipulation  was  to 
the  effect  that  as  a  condition  precedoit  to 
the  shipper's  right  to  Koavet  any  damages 
for  loss  or  injury,  he  would  give  notice  in 
writing  of  his  claim  to  some  officer  of  said 
carriers,  or  to  their  nearest  station,  agent, 
before  said  stock  had  been  remored  from  said 
place  of  destination,  ana  before  said  stock 
had  been  mingled  with  other  stock.  It  stands 
admitted  that  no  notice  In  writing,  aa  requlr* 
ed  by  this  contract;  was  given  withbi  the  time 
therein  provided.  This  was  an  interstate 
shipment,  for  which  reason  it  is  controlled 
by  the  acts  of  Congress  in  relation  thereto, 
where  tiie  subject  has  beea  covored.  «i>«na» 
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pmrislons  In  blUs  d  Ifldlns  tamaving  audi 
dilpments  lure  bem  beld  valid.  Northern 
Pac  Ry.  Oo.  v.  Wall,  Adm'r,  241  U.  S.  8T,  86 
8np.  Ot.  408,  00  L.  Bd.  906.  The  defendant 
In  error  to  avoid  tbe  ^ect  of  tlils 

^nse  In  tbe  bill  of  lading  upon  tbe  theory 
that  ft  was  waived  1^  tbe  conduct  of  the  ocnn- 
peny's  agent.  In  Atchison,  Topeka  &  Santa 
By.  Co.  V.  Miller.  163  Pac.  886,  decided 
at  this  term,  a  majority  of  this  court  held 
that  it  was  beyond  the  power  of  the  agents 
of  the  company  to  make  a  waiver  of  this  kind 
In  the  manner  claimed  In  tills  case.  WbHe 
the  writer  of  this  opinion  dissented  In  the 
former  one,  It  is  his  duty,  as  it  Is  that  of  the 
departnirat,  to  accept  Hie  ruling  in  that  case 
and  apply  It  as  tbe  law  In  this  one.  For 
which  reason  the  Judgment  will  be  reversed, 
and  the  cause  remanded,  wlfib  instmctlona  to 
dismiss  the  action. 
Beversed. 

WHtTB,  O.  J.,  and  TELLER,  J.,  concur. 


Mclaughlin  et  ai.  v.  botb  et  ai. 

(No.  8424.) 

(Supreme  Court  of  Colorado.   March  5,  1917.) 

1,  EXEOUTOBS  AND  ADlCim8TBA.T0Be  «=>238— 

AixowANCB  OF  C1.AIMS— Direct  Attack. 
Person  faitereated  in  decedent's  estate,  de- 
prived of  remedy  of  appeal  from  allowance  by 
county  court  of  claims  against  it,  because  given 
no  notice,  may  directly  attack  it  there  before 
approTid  of  final  report  and  discbarge  of  admin- 
istrator; snch  court  having  eqaltable  powers  In 
the  settlement  of  eetates  empoweinf  it  to  set 
aside  sQdi  allowanoe  directly  attadraa  tar  fraud 
in  procurement. 

[Ed,  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SS  844-848.] 

2.  exbcutobs  and  administitatobs  <8=>23j>— 
Claims— Attack  of  Allowance)— Review. 

The  coonty  court  refusing  to  entertain  peti- 
tion BttachlDg  allowance  of  claims  against  de- 
cedent's estate  and  approving  the  administra- 
tor's final  report,  and  discharging  him,  such 
case  on  appeal  from  such  final  judgment  to  tbe 
district  court  stands  for  trial  de  novo. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  gS  860-^.] 

Error  to  District  Court,  Arapahoe  County ; 
H.  8.  Class,  Judge. 

Proceedings  by  petition  and  objections  by 
James  H.  McLaughlin  and  others  against 
Louis  J.  Rote,  administrator  c  t  a.  of  Michael 
F.  McLaughlin,  deceased,  and  others.  Appeal 
of  petitioners  and  objectors  to  district  court 
from  adverse  Judgment  of  county  court  was 
dismissed,  and  they  bring  error.  Reversed 
and  remanded. 

Michael  McLaughlin  died  April  8,  1910, 
leaving  a  last  will  and  testament  In  which 
be  gave  to  his  brother  James  $2,000,  to  his 
brother  Edward,  $2,300,  and  the  residue  of 
the  estate  to  three  sisters  and  a  brother  share 
and  share  alike.  Tbe  property  consisted  prin- 
cipally of  real  estate.  Edward  wds  named  as 


esaecntor  in  the  will,  and  April  iSth  aied  a 
petltitm  to  liave  it  probated  and  for  letters 
testamentary,  dtatlon  was  Issued  to  the 
heirs  and  legatees.  June  10,  1910,  letters 
teetamentazy  lasned  to  Edward,  who  duly 
qualliled.  June  13,  1910,  the  wiU  was  ad- 
mitted to  probate.  September  28,  1010,  the 
estate  was  apio-alsed  at  95,200.  January  25, 
1911,  Edward,  as  executor,  filed  a  petition  to 
sell  real  estate  at  private  sale,  alleging  as 
the  basis  thereof: 

"That  the  just  elaima  to  be  presented  and 
allowed  against  the  estate  will  nrtibably  amount 
to  tbe  sum  of  $8,000." 

At  this  time  neither  he  nor  his  wife  had 
filed  any  claims  against  the  estate,  but  Feb- 
ruary 24, 1911,  he  filed  a  claim  for  lOS  weeks' 
board  of  the  deceased,  loss  of  his  wife's  serv- 
ices while  nursing  him  for  that  period,  tax- 
es, repairs,  money  expended,  plumbing,  medi- 
cines, and  electrical  wiring,  a^regatlng  $5,- 
1T9,  and  the  same  day  hia  wife  filed  a  claim 
for  16S  weeks'  nursing  and  care  and  attention 
of  deceased  at  $15  per  week,  aggregating 
$2,475.  March  6,  1011,  Edward  tendered  his 
resignation  as  executor,  which  was  accepted. 
March  11,  1911,  he  filed  a  petition  praying 
that  one  Rote  be  appointed  administrator 
cum  testamento  annexe  de  bonis  non,  and  at 
the  same  time  filed  his  report,  and  was  dis- 
charged as  executor.  On  the  same  day  the 
conrt  Issued  letters  of  administration  with 
the  will  annexed  to  Rote,  and  at  the  same 
time  entered  a  decree  for  the  sale  of  tbe  real 
estate  In  accordance  with  12ie  prayer  of  the 
petition  filed  by  the  executor  January  25th, 
fixed  April  15th  as  the  date  of  sale,  and  the 
administrator  was  directed  to  deposit  the 
money  received  for  the  property  In  court 
April  10,  1011,  while  the  property  was  beli^ 
advertised  for  sale,  a  formal  hearing  was 
had  on  the  claims  filed  by  the  executor  and 
his  wire,  and  tbey  were  allowed  without  con- 
test It  Is  the  allowance  of  these  claims  and 
the  sale  of  the  real  estate  that  gives  rise  to 
the  case  being  here  for  review.  On  the  date 
fixed.  April  15th,  the  administrator  filed  hia 
report  reciting  that  he  had  that  day  sold  the 
property  to  Edward  and  his  wife  for  $6,700, 
which  ne  credited  on  their  claims  allowed 
against  the  estate,  and  the  same  day  the 
court  entered  an  order  confirming  the  sale.  . 
June  26,  1911,  was  set  as  the  day  for  the 
administrator's  final  settlement  and  at  that 
time  he  filed  his  final  report' and  asked  that 
he  be  allowed  to  make  distribution  and  be  ^a- 
diarged. 

Plaintlirs  in  error,  the  brothers  and  sis- 
ters of  the  deceased  other  than  EdwaM,  liv- 
ed in  Ireland,  and  bad  no  notice  of  the  pro- 
ceedings wherein  the  claims  of  Edward  and 
his  wife  were  allowed,  or  that  such  claims 
were  made  or  had  been  filed,  or  existed,  or 
of  the  proceeding  for  the  sale  of  real  estate, 
in  time  to  resist  or  contest  ^ther.  Edward 
had  written  to  Ireland  requesting  them  to 
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TeUnqnlflh  any  claim  they  might  have  in  the 
estate,  stating  tliat  tbe  pmperty  was  of  lit- 
tie  Tftlue;  bnt  tbls  regnest  was  nfosed.  and 
as  soon  as  tbv  were  advised  of  tiie  trne  situ- 
ation, whicb  was  after  tho  dalms  bad  been 
allowed  and  tbe  land  bad  been  sold  at  admtat- 
Istratoi's  sale,  they  employed  connsel,  and 
Jane  26, 1911,  ffled  a  petitlfm  and  acoon^any- 
tng  objections  In  wblcfa  tbey  alleged  Hhxit 
Telationshlp  to  the  deceased ;  that  instead  of 
tbe  estate  being  Indtiited  to  Bdmid  and  his 
wife,  tbey  owed  tbe  estate  a  large  amount  of 
nwn^  which  t3ie  administrator  bad  teUed  to 
collect ;  tbat  tbe  claims  filed  by  Edward  and 
Yds  -wUe  were  frandnlott,  flctlttona,  and  bad 
no  eitlstence  or  foundation  In  fiact  or  in  law 
or  equity;  that  tbe  claims  were  allowed 
without  tbelr  knowledge  and  without  any 
reidstance  on  the  part  of  tbe  administrator, 
when  be  knew  or  dionld  have  known.  In  tbe 
emrdse  of  reasonable  care,  that  tbey  were 
fraudulent  and  flctlttona  and  were  made  for 
Uie  sole  purpose  of  depriving  petitioners  of 
their  Interest  in  tbe  estate;  that  the  admin- 
istrator willfully  wasted  and  mismanaged 
tbe  estate,  failed  to  protect  It,  and  frandu* 
lently  and  coUuaively  attempted  to  divert 
the  property  belonging  to  the  estate  Into 
the  bands-  of  Edward ;  tbat  the  petition  did 
not  give  tiie  court  Jurisdiction  to  sell  tbe 
real  estate  because  It  did  not  set  forth  the 
matters  and  things  required  by  tbe  statute 
to  authorize  the  sale  of  land,  and  did  not 
contain  a  statement  of  the  amount  of  claims 
on  file  or  the  amount  of  claims  allowed 
against  the  estate,  but  alleged  that  tbe  Just 
claims  to  be  presented  would  probably  amount 
to  $8,000,  and  prayed  that  the  order  allowing 
the  claims  be  vacated ;  that  tbe  administra- 
tor's sale  be  set  aside  as  frandulent  and 
void,  tbe  deed  canceled,  and  tbe  title  quieted 
In  the  estate ;  that  the  executor  be  deprived 
of  the  right  to  participate  in  tbe  distribution ; 
tbat  the  administrator  be  removed  and  de- 
prived of  compensation,  for  costs  and  genunl 
equitable  relief. 

July  31,  1911,  the  matter  of  approving  the 
administrator's  final  report  and  his  discharge 
came  on  for  hearing,  and  on  motion  of  the 
adDilnistrator  tbe  petition  and  objections  and 
affidavit  in  support  thereof  were  all  stricken 
from  the  flies  and  the  final  report  as  amended 
by  the  supplemental  report  of  July  29th  was 
approved  and  the  administrator  dfscliarged. 
From  this  final  order,  objectors  perfected  an 
appeal  to  tbe  district  court  where  tbe  mattm 
(»me  on  for  trial  May  26, 1913.  The  district 
dcnirt  was  requested  to  assume  Jurisdiction 
of  the  matter,  under  the  petition,  which  it 
refused  to  do,  and,  after  taking  evidence  on 
tbe  objections,  It  found  that  the  bearing  on 
the  allowance  of  the  claims  in  the  county 
court  was  an  ex  parte  aCTair;  tbat  tbe  ad- 
ministrator had  been  Imposed  upon  by  the 
claimants;  that  the  cause  In  the  district 
court  was  on  appeal  from  the  order  of  the 
county  court  of  July  31,  1911,  denying  the 


petition,  overruling  tbe  objections,  approving 
tbe  final  report,  and  dlsdiarging  the  admin- 
istrator; that  aa  a  matter  of  law,  tbe  aUow- 
anoe  of  the  claima  April  10,  1911,  In  tbe 
county  court  was  a  final  judgment  from 
no  appeal  wds  taken;  tbat  the  ainwal 
to  the  district  ooort  was  an  attempt  to  rclttl- 
gate  the  claims,  the  allowance  of  whldh  was 
res  judicata,  and  dismissed  the  appeal 

John  J.  Morrlssey,  Charles  T.  Maboney. 
and  William  H.  Scofleld,  all  of  Denver  (Jos- 
eph J.  Walsh,  of  Denver,  of  connsel),  for 
plaintiffs  in  error.  F.  W.  Sanborn  and 
George  Allan  Smith,  both  of  Denver,  for  de- 
fendants In  error. 

0ARRI0UE8.  J.  (after  stating  the  facts 
as  above).  [1]  1.  Objectors  lived  in  Ireland 
and  had  no  notice  of  tbe  claims,  of  their 
allowance  or  of  tbe  proceeding  to  sell  real 
estate  until  shortly  before  the  hearing  on 
flnal  settlonent,  were  not  present  and  took 
no  part  therein,  so  that  they  were  not  able 
to  appeal  from  the  orders  theretofore  enter- 
ed. But  under  the  circumstances  appeal  vras 
not  their  only  remedy.  Tbe  allowance  of 
the  claims  could  be  directly  attacked  In  tbe 
cpnnty  court  upon  a  proper  showing,  beCoie 
approval  of  the  flnal  report  and  discharge 
of  the  administrator. 

County  courts  have  original  Jurtsdlctl<»i 
in  probate  matters,  and  under  the  statute 
are  clothed  with  equitable  powers  in  the  set- 
tlement of  estates.  In  th&  exerdae  of  which 
they  can  vacate  and  set  aside  the  aUowaiice 
of  (Aaims  when  attacked  upon  tbe  ground  of 
fraud  in  the  procuremrat  of  JodgmmtF 
thereon. 

The  want  of  notice  and  inability  of  ob- 
jectors to  appeal  is  clearly  shown,  and  tbf" 
case  appeals  strongly  to  tbe  equitatde  powers 
of  the  court  The  petition  for  and  sale  o£  the 
real  estate  was  based  upon  the  allowance  of 
these  alleged  fraudulent  claims;  the  court 
ordered  the  proceeds  of  tbe  sale  to  be  paid 
Into  court,  which  order  was  dlsregarded- 
Clalmanta  were  the  successful  bidders,  bat 
they  paid  no  money  to  the  adminlatrator, 
ond'ln  fact  no  money  whatever  passed  In 
tbe  transaction,  the  administrator  simply  tak- 
ing their  rec^pts  for  the  amount  of  ttieir 
claims  and  giving  then  an  adndnlatrator*s 
deed. 

At  tbe  time  the  petitlcm  and  objections 
were  filed,  tbe  entire  matter  was  pending  In 
court  The  action  was  not  an  attempt  fear 
objectors  to  raider  tbe  administrator  liable 
for  failure  of  duty,  but  was  tot  the  purpose 
of  vacating  and  setting  aside  tbe  allowance 
of  the  claims.  All  the  parties  were  before 
tile  court,  a  Us  pendens  had  been  filed,  and 
the  rights  of  no  third  parties  bad  Intervened. 
The  allegations  of  tbe  petitl<m  and  objec- 
tions directed  the  attention  of  the  court,  ia 
no  uncertain  language,  to  tbe  alleged  frando- 
lent  character  of  the  claims,  and  under  all 
the  circumstances  It  was  error  for  it  to  re- 
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ftiM  to  tate  jnrlfldlctlon  and  try  the  mattras 
pramited. 

til  It  detained  to  entertain  the  petition, 
orermled  tbe  obJectlooB,  approved  the  final 
report,  and  dlsdaarged  tbe  admlnlttrator. 
nils  was  a  final  Judgment,  fitnn  which  ob- 
jectors appealed  to  the  district  court,  where 
tlie  ease  then  stood  for  trial  de  novo,  and 
that  court  should  have  entertained  Jurisdlc- 
tlon.  That  the  allowance  of  the  claims,  In 
the  rirenmstancM  of  this  case,  could  be  dl- 
'reetlr  attadced  by  tSie  method  pursued  we 
have  no  doubt,  and  while  the  practice  in 
probate  matters  in  this  character  of  cases 
does  not  seon  to  be  d^nltely  settled,  we 
dte  the  fbllowlng  authorities  as  tending  to 
BUKwrt  the  views  we  have  expressed:  Great 
West  Go.  T.  Woodmas  Cow,  12  Colo.  46-60, 
20  Paa  m,  IS  Am.  St  B^.  20i;  Olemes  r. 
FoQE,  28  Goto.  89,  68  Pac.  226;  fDaylor  t. 
Uan^l,  66  Colo.  214,  188  Pac.  Olemes 
T.  Fox,  6  Oolo.  App.  877-888,  40  Pac.  843; 
UarshaU  t,  Coleman.  187  HI.  606-669,  68 
N.  B.  628;  Schllnk  t.  Maxton,  168  111.  447- 
462.  88  N.  B.  1063 ;  Goeppner  r.  Lettzelmann, 
98  lU.  409-414;  Gibson  t.  Gibson.  82  HI.  61; 
Babbett  T.  Connolly,  168  Iowa,  60T,  183  N. 
W.  1060;  In  re  Estate  of  Davenport,  85 
Iowa,  298,  62  N.  W.  197;  Davis  v.  Bhea.  90 
Ark.  261-263;!  Lancaster  v.  Gould,  46  Ind. 
397-400;  FftzpatrH*  v.  Stevens,  114  Mo. 
App,  497,  80  S.  W.  897;  Garr  v.  Eterdtng,  87 
Mo.  App.  24-30;  HurlbDt  v.  Hntton,  44  N.: 
J.  Bq.  802-807, 16  Atl.  417;  Ldunan  r,  Brad- 
ley, 1&  Ala.  81;  Teagne  v.  Corbltt.  67  Ala. 
629;  Pearson  v.  Harrington.  32  Ala.  22T; 
Bomham  v.  Bumham,  46  App.  Dlv.  613,  62 
N.  T.  Supp.  120;  Bumham  v.  Bumham,  165 
N.  Y.  660,  60  N.  B.  1119;  Daingerfleld  v. 
Smith,  83  Ta.  81-00,  1«S.  E.  600. 

The  Judgment  Is  reversed,  and  the  caum 
rananded,  witli  directions  to  allow  objectors 
to  amend  their  pleadings  In  tbe  district  court 
if  they  desire,  to  permit  Claimants  to  plead 
as  they  may  be  advised,  and  to  proceed  to  a 
trial  of  the  lasnes  thns  raised  In  accordance 
with  the  views  ber^  expressed. 

Beversed  and  remanded. 

WHITE,  a  J.,  and  800TT,  3^  concur. 


TH08.  S.  HAYDBN  BBAI/TY  GO.  v.  TOWN 
OFAUBOBAetaL  (No.  9141.) 

(Supreme  Coart  of  Colorado.   March  6.  1917.) 

MUNICIPAI,  OOBFOBATIONB  ^saOlS— PoWRB  TO 

Bbfund— "FWATiRo  Indebtedness." 
Under  Laws  1900,  p.  308,  authorizing  the 
issuance  of  bonda  for  ninding  the  floating  in- 
debtedness and  outstanding  legal  warrants  of 
a  city  or  town,  outstanding  iaagmeDts  are  in- 
cluded within  tne  term  "floating  indebtedness." 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  %  1905. 

For  other  definitions,  see  Words  and  Phrases, 
Floating  Indebtedness.] 

White.  C.  J.,  dissenting. 


M8  • 

En  Bane.  Error  to  IMstrlct  Court.  Adams 
County;  Harry  S.  Class,  Judge. 

Action  by  the  Thomas  8.  Hayden  Bealty 
Compamr,  suing  on  behalf  of  Its^  and  all 
others  similar]^  Ousted,  against  the  Town 
of  Aurora  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Hugh  McLean,  of  Denver,  for  plaintiff  In 
error.  Luke  J.  Eavanaugb,  of  Denver,  for 
defendants  In  error. 

HILI^  J.  The  sole  question  Involved  Is 
whether  ten  judgments  against  the  town  of 
Aurora,  a  municipal  corporation,  aggregat- 
ing Id  excess  of  $431,000  are  entitled  to  be 
Included  as  a  part  of  Its  floating  Indebted- 
ness under  the  terms  "the  floating  indebted- 
ness and  outstanding  legal  warrants"  as  used 
in  chapter  144.  p.  308,  Session  Laws  1909, 
concerning  the  refunding  of  floating  lodebt- 
ednesB  and  outstanding  warrants  of  cities 
and  towns,  etc.  It  stands  admitted  that  the 
town  of  Aurora  has  complied  with  the  pro- 
visions of  this  act  and  Is  about  to  issue  its 
bonds  In  order  to  talie  up  its  floating  In- 
debtedness, as  provided  therein ;  that  In  com- 
plying with  section  2  of  the  act,  Its  board 
of  trustees.  In  determining  the  total  amount 
of  its  floating  Indebtedness,  included  as  a 
part  thereof  these  Judgments.  The  plaintiff 
in  error  se^s  to  prevent  the  Issuance  of  the 
bonds  for  this  purpose  upon  the  theory  that 
the  act  only  authorizes  such  an  Issue  for 
purposes  as  therein  stated,  viz. : 

"For  the  purpose  of  funding  the  floating  In- 
debtedness and  outstanding  l^al  warrants  of 
such  <»iT  or  town." 

It  contends  that  these  Judgments  do  not 
come  tmdor  the  words  "floating  indebted- 
ness." A  restraining  order  was  dmled. 

Deflnltions  of  the  words  ''floating  Indebted- 
ness" throw  very  little  light  upon  the  sub- 
ject In  several  cases  It  Is  o(nntrued  in  con- 
nection with  the  other  language  used,  with 
a  view  of  ascertaining  what  was  Intended  to 
be  accomplish^  by  the  act  under  consldera- 
Uon.  We  think  this  the  correct  rule  to  fbl- 
low.  Webster's  New  Intwnadimal  Diction- 
ary defines  floating  debt  In  connection  with 
finance  as: 

"A  d^t  which  is  of  a  temporary  and  slilfting 
nature,  that  is  one  not  funded ;  (a)  in  general, 
a  debt  for  money  borrowed  directly,  for  money 
owed  for  miseellaneooB  obligations,  or  tor  money 
payable  In  a  short  time." 

A  reading  of  our  1909  act  discloses  that 
Its  purpose  was  to  provide  a  method  for  re- 
funding, generally  speaking,  of  the  indebt- 
edness of  a  dty  other  than  its  bonds  and 
other  permanoit  obligations  not  then  due, 
and  that  tlie  words  "floating  indebtedness," 
followed  the  words  "outstantUng  legal 
warrants,"  were  Intended  to  be  used  in  a 
broad  smse. 

In  Dillon  on  Municipal  Corporations,  vol 
1  (6th  Ed.)  1 193.  it  Is  said : 

"  'Debf  and  Indebtedness*  as  used  In  the  Con- 
stitution are  not  used  in  any  technical  way,  bat 


«S9Fgr  othw  cim*  9m  atnw  teste  ud  KaT-MUUBBR  la  all  Ktjr-N«inlMr*a  Dlgtsts  aad  iBdwss 

^111  S.  W.  m. 


Digitized  by  Google 


844 


163  PACIFIC 


BBPOBTEB 


<CoIol 


in  their  broad  general  meaning  of  all  contrac- 
tual  obligations  to  pay  in  tbe  future  for  crauid* 
erations  received  in  toe  present." 

In  State  ex  rel.  Frost  v.  Faran  et  aL,  24 
Ohio  St  S36,  at  page  Ml,  the  conrt  says : 

"We  agree  vith  the  counsel  of  the  relator  that 
in  determining  this  question  we  are  not  confined 
to  what  may  be  the  abstract  meaning  of  the 
terms  used.  The  sense  may  be  restrained  or  en- 
larged so  as  to  embrace  such  claims,  if  neces- 
sary to  effect  the  true  Intent  of  the  act  The 
terms  'Boating  debt'  were  doubtless  used  to  dis- 
tinguish the  indebtedness  to  be  provided  for 
from  the  bonded  debt  of  the  city,  which  is  in 
its  nature  fixed  and,  for  the  time  it  has  to  run, 
Iiermanent." 

In  People  ex  rel.  v.  Wood,  Receiver,  71  N. 
T.  371,  the  court  had  under  consideration 
an  act  providing  for  the  settlement  of  the 
floating  debt  of  Saratoga  Springs,  wherein 
the  court,  71  N.  T.  at  page  374,  said : 

"The  spcond  section  of  this  act  also  distin- 
guishes the  floating  debt  of  the  village,  and  the 
claims  which  go  to  make  it  up,  frcnn  the  future 
debt  of  the  vQlage  and  the  claims  which  go  to 
make  that  up.  We  may  safely  conclude  that  the 
purpose  recognized  and  sanctioned  by  the  act, 
in  ui«  authority  given  by  it  to  raise  money  by 
the  issue  of  municipal  bonds,  was  to  pay  off 
the  floating  debt  of  the  village.  By  the  term, 
'floating  debt'  is  meant  that  mass  of  lawful  and 
valid  claims  against  the  corporation,  for  the 
payment  of  which  there  is  no  money  in  the  cor- 
porate treasury  specifically  designed,  nor  any 
taxation  or  other  means  of  providing  money  to 
pay,  particularly  provided." 

This  deflnltlon  Is  quoted  with  approval  In 
City  of  Huron  v.  Second  Ward  Savings  Bank, 
86  Fed.  272,  30  C.  C.  A.  38,  49  L.  R.  A.  534, 
and  Is  given  as  the  correct  one  In  volume  3, 
Words  and  Phrases,  28tS0,  also  in  Tolnme  18 
Cyc.  p.  1079. 

In  City  of  Port  Huron  t,  McCall,  46  Mich. 
56S,  10  N.  W.  23,  a  judgment  was  obtained 
upon  bonds  of  the  city  theretofore  issued. 
New  bonds  were  Issued  in  payment  of  this 
Judgment  and  other  Indebtedness.  The  city 
refused  to  pay  the  last  issue  because  the 
statute  authorizing  It  limited  its  purposes 
"for  the  refunding  of  bonds  and  other  evi- 
dence of  indebtedness  already  Issued,"  It 
was  claimed  that  the  Judgment  was  not  evi- 
dence of  a  debt  already  Issued.  This  conten- 
tion was  overruled.  Judge  Gooley,  In  speak- 
ing for  the  court,  said,  "TTiis  view  of  the 
statute  is  *  •  •  very  narrow  and  tech- 
nical." 

In  New  Orleans  Board  of  liquidation  v. 
Hart  118  U.  S.  136,  6  Sup.  Ct  9»5.  30  L.  Ed. 
65,  bonds  were  Issued  to  take  up  certain 
floating  indebtedness  of  the  city.  The  court 
held  that  the  holder  of  a  floating  debt,  who 
had  established  its  validity  by  securing  a 
Judgment,  has  a  right  to  stand  with  refer- 
ence to  its  proceeds  on  an  equal  footing  with 
other  holders  of  the  city's  floating  debt 

The  record  discloses  that  there  are  ten 
different  valid  Judgments  against  the  town 
rendered  In  different  courts  and  at  differoit 
times,  between  February,  1909,  and  March, 
1015,  and  that  the  town  does  not  have  in  Its 
treasury  a  sufficient  amount  of  money  to 


pay  these  Judgments,  nor  any  part  thereof. 
Can  It  be  said  that  because  this  inddbtedness 
l8  represented  by  Judgments  that  for  this 
reason  it  Is  not  a  floating  Indebtedness  of 
the  town?  We  do  not  think  so.  In  so  far  as 
anything  In  the  complaint  discloses,  we  are 
of  opinion  that  It  constitutes  a  part  of  the 
floating  Indebtedness  of  the  town  and  comes 
imder  the  provisions  of  our  1900  act. 

The  Judgment  is  affirmed. 

Antrmed. 

WHITE,  a  dissents. 


PERBT  V.  PEOPLE.   (No.  8820.) 
(Snpreme  Court  of  Colorado.  March  5,  1917.) 
GButRAL  Law  «s»1174(^— pBDJunicui,  Bm- 

BOB— JUBT  BSAnXNO  FaUB  NXWBPAFKB  AB- 

TXCLB. 

The  reading  by  members  of  the  Juir  of  a 
newspaper  article  falsely  stating  the  finding  In 
defendant's  cell  of  articles  to  effect  an  escape 
in  case  of  conviction  requires  a  reversal;  it 
being  impossible  to  say  that  it  was  not,  a«  was 
its  tendency,  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Ulw,  Cent  Dig.  H  8171,  8172.1 

Garrlgues,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  Boulder 
County;  Robert  O.  Strong,  Judge. 

Tony  Perry  was  convicted,  and  brings  er- 
ror. Reversed. 

Rlnn  &  Arciilbald,  of  Boulder,  and  H.  L. 
Honan,  of  Denver,  for  plaintlfr  In  error. 
Fred  Farrar,  Atty.  Gen.,  and  Ralph  E.  C 
Kerwin,  Asst  Aity.  Gen.,  for  the  People. 
Thomas  Ward,  Jr.,  Horace  N.  Hawkins,  Lee 
Champion,  Charles  L.  Heaidershot  and  Clar^ 
ence  B.  Anderson,  all  of  Denrer,  amid  carias. 

SCOTT,  J.  Tony  Perry  was  convicted  in 
the  district  court  of  Boulder  county  of  the 
murder  of  Steve  Kojuharoff,  on  the  2lBt  day 
of  August  1914.  The  crime  "was  found  by 
the  Jury  to  be  murder  In  the  first  degree, 
and  the  punishment  fixed  at  imprlsonmoit 
for  life.  The  defendant  ma  sentenced  ac- 
cordingly. 

We  will  conedder  but  one  assignment  of 
error,  misconduct  of  the  Jury.  After  the  in- 
troduction of  the  evidence  on  the  part  of 
the  people,  counsel  for  defendant  presented 
to  the  court  a  sworn  statement  which  charg- 
ed, in  substance,  that  during  the  progress  of 
the  trial  and  the  reception  of  evidence  thai 
being  taken,  and  on  the  night  of  December 
29,  1914,  and  throu^out  that  day  of  Decem- 
ber 30,  1914,  great  and  manifest  prejudice 
has  been  caused  to  said  defendant  In  said 
trial  by  the  circulating  of  sensational,  un- 
fair, and  untrue  reports  to  the  effect  that 
said  defendant  had  concealed  in  his  cell  and 
was  in  possession  of  certain  files,  saws,  and 
other  objects  by  the  use  of  which  he  was 
seeking  and  would  attempt  should  the  Is- 
sues of  the  trial  be  found  against  him,  to  es- 
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cape  from  the  common  Jail  of  Bonlder  conn- 
t7i  and  to  thus  avoid  a  presumable  verdict 
•of  ffulll?  whteh  would  be  rendered  agathst 
blm  in  said  homicide  trial;  that  snch  re- 
ports were  given  as  stated  to  the  editor  of 
the  Boulder  News,  a  newspaper  of  Boulder, 
Colo.,  having  a  large  dally  drcnlation  In 
said  city,  under  the  advice  and  sanction,  as 
the  defendant  is  informed  and  believes,  of 
Harold  P.  Martin,  deputy  district  attorney 
of  Bonlder  county,  and  George  Clammer,  spe- 
<ial  prosecutor  of  this  district,  and  Sanford 
D.  •  Buster,  sheriff  of  Boulder  county,  and 
eald  newspaper  did  then  display  this  unfair 
«tatemeat  and  incompetent  state  of  facts,  and 
4id  publish  the  same  In  said  issue  of  the 
Boulder  News  on  the  morning  of  December 
30,  1914;  and  that  the  same  was  widely 
circulated  through  said  dty,  and  is  now  be- 
ing so  drculated  throughout  the  courtroom 
and  among  the  spectators  at  the  trial,  is 
known  to  the  bailiflts  in  diarge  of  said  jury, 
trying  this  defendant,  is  Known  to  the  Judge 
of  this  court,  Hon.  Robert  Q.  Strong,  is 
known  to  the  public  generally  In  said  dty  of 
Boulder,  and  has  been  brought,  as  this  de- 
fendant is  informed  and  believes,  to  the  no* 
Uce  and  attenti<m  of  the  12  Jurors  trying 
bira  at  this  tlnw  iq>on  a  diarge  of  murder. 
It  was  farther  dbai^ed  that  the  prosecuting 
offlcers  well  knew  that  at  the  times  they 
save  such  information  ahd  publldty  that  the 
same  was  false  and  that  the  articles  were 
not  found  In  or  near  the  cell  of  the  defend- 
ant, but  in  the  cell  or  cells  of  other  pris- 
oners. 

Counsel  asked  that  the  Jury  be  discharged 
and  another  and  different  panel  be  selected. 
The  record  discloses  that  this  motion  was 
overruled. 

It  does  not  ai^iear  that  the  court  made 
any  investigation  of  these  grave  charges, 
which,  If  true,  so  vitally  affected  the  order- 
ly procedure  of  the  court,  the  honor  of  the 
courts'  officers,  and  the  material  rl^ts  of 
the  defendant,  then  upon  trial  for  his  liberty 
and  life.  The  charges  were  not  denied  by 
affidavit  or  otherwise.  It  would  seem  under 
the  clrcumBtaneeB  that  duty  and  proprlet7 
demanded  an  Investigation  and  finding  by 
the  court  as  to  tlie  truth  or  falsity  of  the 
chaises  before  proceeding  with  the  trial  of 
the  case. 

The  newspaper  publication  referred  to  car- 
ried the  article  complained  of,  with  headlines 
In  large  black  type  in  words  as  follows: 

"JaU  Break  Plot  of  Miner's  Slayer  Foiled  by 
Sheriff.  Baiter  Finds  Saws,  Files,  Dagger,  and 
Club  Hidden  to  Perry's  Cell,  Beady  for  Prison- 
er's Use  in  Attempt  to  Gain  Freedom." 

1*6  newspaper  article  began  with  .the 
following  paragraph: 

"A  plot  to  break  out  of  the  county  jail,  in- 
elndhig  the  plan  to  kU  or  diBaUe  any  one  who 
attempted  to  Interfere,  was  foiled  by  Sheriff 
Senford  Boater  last  ni^ht  when  be  unearthed  a 
back  saw,  two  files,  a  big  clnb,  and  a  crude  dag- 
ger fmn  the  air  vent  in  the  cell  of  Tmy  Perry, 
who  la  now  on  trial  for  the  murdw  of  Steve 
Kojuharoff  In  the  district  oooct** 


On  the  same  day,  and  In  the  ev^ilng.  an- 
other ^ly  paper  published  In  the  dty  of 
Boulder  contained  articles  to  the  same  ef- 
fect, but  with  greater  detail  and  more  preju< 
diclal  to  the  defendant.  If  such  w»e  possi- 
ble. At  the  time  the  jury  returned  the  ver- 
dict into  the  court  the  Jurors  were  polled, 
and  the  court  guestlooed  each  Juror  as  to  his 
knowledge  of  the  published  and  drcnlated 
charges  concerning  the  alleged  jail  delivery 
and  the  finding  of  instruments  and  weapons 
in  defendant's  celL 

AU  Jurors  admitted  they  had  heard  the 
story  while  the  case  was  before  them.  One 
declared  be  did  not  bear  about  It  until  attet 
the  verdict  had  been  agreed  i^n,  but  before 
the  verdict  was  returned.  They  all  had 
heard  It  talked  about.  A  majority  of  the 
Jurors  said  they  bad  beard  It  trtaa  aome  fel- 
low juror.  Some  bad  seen  and  read  the  beed- 
Unes  of  the  newspaper  article. 

It  Is  a  singular  fact  that,  while  several 
of  the  Jurors  stated  that  they  had  heard  the 
story  from  some  one  of  their  fellow  Jurors, 
yet  every  one  of  the  12  said  that  he  had 
not  spoken  of  the  matter  to  any  other  Juror. 
This  testimony  cannot  be  reconciled.  .It 
casts  a  snqdclott  that  the  whole  truth  was 
not  told. 

These  statements  were  sulnnitted  in  sup- 
port of  the  motion  txa  a  new  trial.  The  af- 
fidavits of  several  persona  In  support  of  the 
motion  declared  the  newspapers  were  of  gen- 
eral drcnlation  in  the  cmnmnnlty,  and  that 
the  discussion  of  the  alleged  attempted  JaU 
break  and  the  finding  of  the  tools  and  weap- 
ons in  defendant's  cell  as  alleged  In  the  newe- 
papej:  artldes  was  the  subject  of  general 
comment  thereafter  in  and  ontalde  the  court- 
room during  tbe  trial.  One  Denoa  averred 
that  he  saw  a  copy  of  the  newt^per  omi. 
tainlng  the  quotation  above  set  forth  lying 
on  a  table  in  the  Jury  room  Just  as  the  Jory 
was  altering  the  room. 

There  were  no  counter  affldaviti  filed  nor 
ather  contradictory  evidence  given  on  the 
hearing  of  the  motion.  The 'showing  was 
that  the  newspaper  publication  ir&B-  entire- 
ly false,  and  without  any  foundation  In  fact, 
as  related  to  the  defendant. 

The  killing  was  admitted,  and  the  defense 
Was  excusable  booddde.  The  testhnony  tor 
and  against  the  defoidant  was  directly  and 
positively  confilctlng,  Hbere  aiv)ears  to  have 
been  eight  eyewltnosos  to  the  occurrence. 
Under  the  teetlmony  of  the  defendant's  wit- 
nesses, the  defendant  could  not  be  held  to  be 
guilty  of  murder  In  any  degree.  Under  the 
testimony  of  witnesses  for  the  people  the 
verdict  wiu  Justified.  It  was  for  the  Jury 
to  determine  this  conflict  There  were  no 
drconurtances  that  would'  seem  to  add  weight 
to  the  testimony  of  the  witnesses  Sot  the 
pec^le.  il^koe  the  credlMUtgr  of  the  wlt- 
nesBBs  was  neoessarUy  and  chiefly  a  deter- 
mining factor  in  the  result.  The  defendant 
Is  an  Italian,  and  the  deceased  wa«  a  Bou- 
manlan.    lU  feeling  bctrween  those  of  the 
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two  'natlonaltti^  In  tbe  nilianK  camp  was 
the  apparent  sonroe,  If  not  tSie  cause,  of 
tlie  tUHUiclde. 

The  def^dant,  an  Italian,  had  been  dis- 
charged by  the  coal  company,  and  the  de- 
ceased, 'a  RoumaDlan,  had  been  employed  to 
take  his  place.  The  encounter  occurred 
through  the  drcnmstance  of  the  wife  of  de- 
fendant meeting  and  taking  the  deceased  to 
task  for  having  taken  the  job  of  defendant, 
and,  In  the  language  of  one  of  the  witnesses, 
for  taking  bread  from  the  months  of  de- 
fendant's family.  It  was  not  a  case  growing 
ont  of  strike  condltlcHis.  It  appears  to  hare 
been  one  of  the  never-falling  tragedies  In  the 
apparent  endless  sti^ggle  of  the  tMUi^  mass- 
es betwe«i  themselTes,  and  between  them 
and  thoSe  who  may  employ  them,  for  the 
chance  to  exist.  This  feeling  of  antagonism 
Is  apparent  In  the  testimony. 

Aside  from  those  who  were  present;  no 
other  person  obuM  know  the  exact  troth. 
The  Jnry  could  judge  as  to  the  conflict  In 
testimony  only  in  the  light  of  their  h.T]man 
Jndgmoit  and  experience.  It  was  therefore' 
a  case  where  Justice  and  fairness  Imperative- 
ly demanded  that  the  jury  should  be  as  free 
from  bias  or  prejudice  as  is  possible  with- 
in the  conscious  human  mind. 

If  the  defendant  had  in  fact  attempted  to 
break  jail  and  to  escape,  and  If  he  had  col- 
lected In  his  cell,  tools,  and  dangerous  weap- 
ons, calculated  to  make  such  sn  attempt  ef- 
fectual, this,  nnder  the  accepted  rule  of 
courts,  would  have  been  competent  testimony 
against  him,  as  evidence  tending  to  establish 
conadous  guilt.  But  If  the  people  had  pre- 
sented such  evidence  fo  the  jury,  then,  the 
defendant  would  have  had  hln  clear,  fair 
right  to  meet  his  accusers  and  to  have  pre- 
sented testimony  in  opposition.  But  the 
storx  went  to  the  jury  and  to  every  juror, 
and'  from  an  apparently  credible  source. 
The  record  discloses  it  to  be  untrue  in  whole 
and  In  part  The  defendant  had  no  oppor- 
tunity to  meet  tUs  obviously  prejudicial 
falsehood .  with  the  exact  truth.  Who  can 
look  into,  the  conscious  or  anconsdons  mind 
Qf  each  one  of  the  12  jurors  and  say  that 
no  one  nor  all  of  these  were  prejudiced  by 
this  untruth,  which  came  to  them  with  the 
color  of  truth.  It  is  difficult  to  understand 
how  the  average  man  can  receive  informa- 
tion from  what  be  may  regard  as  a  reliable 
source  to  the  effect  that  a  prisoner  has  con- 
ducted himself  as  was.  r^rted  to  the  jurors 
in  this  case  without  some  Impression,  at 
least,  that  the  prisoner  was  a  man  ni  arlm- 
Inal  Intent  and  purpose. 

It  was  said  by  this  court  In  Grant  v.  Var- 
ney,  21  Colo.  329,  40  Pac  771: 

"The  most  impartial  minds  and  tba  most  hon- 
est men  find  it  difficult  to  decide  correctly  and 
fairly  the  complicated  questiona  of  fact  that 
are  aubmitted  for  their  determination  Id  a  law- 
Buit,  without  having  thrown  into  the  balance 
that  which  naturally  appeals  to  passion  and 
prejudice.  When  such  foreign'  innueDoes  are 
brou^t  to  bear  upon  eitbm  trained  or  nntrain- 
•d  minds.-  It  la  dUBcnlt  to  ttU  itisiiwhat  elllsat 


they  have.  W)tatev«r  be  ttie  merita  of  Us 
cause,  every  man  is  entitled  to  a  fair  and  im- 
partial trial  in  courts  of  justice,  according  to 
the  established  rule  of  Judicial  procedure.** 

This  was  said  in  the  oonilderation  of  a 
dvil  case.  It  Ui  Infinitely  more  important 
that  this  great  truth  shall  be  borne  In  mind 
in  a  case  where  one  is  on  trial  for  his  life. 
The  test  In  such  a  case  is  not  that  the  Jurors 
were  actually  prejudiced  hy  the  extraneous 
matter,  but  whether  or  not  they  ml^t  have 
bem  BO  prejudiced.  That  Is  to  say,  if  the 
purity  of  the  verdict  might  have  been  affect- 
ed, it  must  be  set  aride ;  if  it  could  not  have 
been  affected,  it  wUl  be  sustained.  A  verdict 
upon  which  doubt  rests  cannot  bo  sustained. 
This  is  the  overwhelming  welgiit  of  judicial 
opinion,  and  It  applies  with  eqnal  force  to 
all  cases  of  misconduct  or  irregala«lt7,  wheth- 
er committed  try  the  jury,  by  the  bailiff,  or 
other  person,  and  it  can  make  no  difference 
whether  such  conduct  be  voluntary  or  in- 
voluntary, ff  it  may  have  affected  the  verdict 
of  the  jury., 

-  Mr.  Hayae,  In  his  work  on  New  Trial,  has 
deduced  from  the  authorities  three  controlling 
pn^>ositlon8  In  considering  the  subject  under 
dlscusftion.  They  are:  . 

*(1)  It  is  not  nece^ry  for  the  moving  party 
to  show  that  the  irrexidarity  complained -of  did 
in  fact  materially  aSect  bis  substantial  .risto, 
or  that  it  actually  prevented  a  fair  trial  It  is 
sufficient  for  him  to  show  an  Irregularity  which 
mlffht  bave  prevented  a  fair  trial 

"(2)  The  question  in  anch  case  la  Whether  the 
court  can  see  that  no  injury  was  do^.  If  it  be 
doubtful  from  the  record  wbetner  Injury  was 
done  or  not,  the  verdict  must  be  set  aaide. 

"(8>  Where  the  Ineftolarlty  is  shown,  it  is 
presumed  to  ham  been  injurious,  milwa  the 
court  can  see  the  contrary  from  the  record.  And 
as  a  general  nlle  the  statements  of  jnrors  ns  to 
whether  they  were  influenced  or  not.  by  any 
circumstances,  ate  entitled  to  very  little  crasid- 
eraticm.  Volnma  1«  H  2S  and  68,  Hajna  on 
New  Trial. 

The  mle  of  the  United  States  Supreme 
Court  was  in  Mattox  v.  United  Statea,  146 
U.  S.  140, 13  Sup.  Ct  BO.  86  L.  Ed-  917,  0lftted 
by  Chief  Justice  Fuller  to  be: 

**It  is  vital  in  capital  cases  that  the  Jury 
should  pass  upon  the  case  free  from  extunal 
causes  tending  to  disturb  the  exmise  of  delib- 
erate and  unbiased  judgment  Nor  can  any 
Kround  of  suapidm  that  the  admlnistrattoa  of 
justice  has  been  interfued  with  be  tolerated." 

The  court  In  that  case  considered  an  artlde 
in  a  new^aper  which  purported  to  be  an  ac- 
count of  the  trial,  and  where  there  was  no 
direct  and  positive  charge,  as  in  the  case  at 
bar,  as  to  the  defendant's  alleged  XDlaooDduct. 
It  was  said  by  the  court: 

"It  Is  not  open  to  reasonable  doubt  tiiat  the 
tendency  of  that  artlde  was  Injurioos  to  the 
defeAdant.  Statements  that  the  defendant  bad 
been  tried  for  his  life  once  before,  that  the  evi- 
dence against  him  was  claimed  to  be  very  stronc 
by  those  who  bad  heard  all  the  testimony,  that 
the  argument  for  the  prosecution  was  such  tbat 
the  defendant's  friends  gave  up  all  hope  of  any 
result  but  convictim,  and  that  it  was  expected 
that  the  deliberatlona  of  the  jury  would  not  laat 
an  hour.beisre  they  ironid  tetuni  a  wdietcottld 
have  no  otha^'  tsndsney.**  ■  ■ 
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In'  the  #eIl-coiuddeTed  caae  of  Stifte'  v. 
Calne,  134  Iowa,  147,  111  N.  W.  443,  where 
It  appeared  that  while  the  trial  was  In  pros- 
reas  members  of  the  Jury  while  not  In  the 
Jnry  box  read  the  local  newspapers  contaln- 
*ing  accounts  of  the  trial,  at  least  to  some 
extent  they  read  these  accoonts, '  espeelaUy 
.the  headJlnes.  The  court  eald: 

"However  fair  these  accounts  may  bave  been, 
and  for  the  moat  part  thef  were  unobjectionable 
as  a  current  report  of  the  proceedings,  they 
were  communlcanoiiB  with  reference  to  the  case 
which  tbe  jurors  should  not  have  received.  The 
only  discussion  of  the  evidence  which  the  jury 
should  have  an  opportunity  to  consider  before 
they  are  secluded  for  the  deliberation  on  their 
verdict  are  discussions  Id  open  court  by  the 
■attorneys  of  each  party  in  tbe  presence  of  those 
for  tbe  other,  in  which  errors  of  etatement  may 
be  corrected  and  improper  inferences  may  be 
controverted.  The  jurors  should  not  subject 
.themselves  to  the  danger  of  misconception  and 
error  which  must  exist  if  outside  persons,  with- 
out the  checke  incident  to  an  orderly  trial  and 
discussion  in  court,  are  allowed  to  sum  up  the 
evidence,  emphasize  its  particular  features,  and 
suggest  the  oondusi<ai8  to  be  drawn  therefrom. 
It  is  Bcarcdy  necessary  to  dte  anthorltiea  In 
'support  of  so  plain  a  propoiMon.** 

The  finding  of  the  court  that  the  story 
printed  In  the  newspaper  did  not  prejudice 
the  minds  of  the  jury  or  some  of  them  can- 
jiot  be  sustained,  either  upon  reason  or  au- 
thority. It  was  said  in  the  case  of  People 
V.  Wong  Loung,  IS©  Cal.  520,  U4  Pac  829: 
-  "We  know  of  no  rule  of  law  wli«reby  a  court 
is  presumed  to  make  such  a  study  of  jurors  as 
would  enable  the  judge  to  say  whether  or  not 
•any  particular  trier  of  a  case  would  be  in- 
fluenced by  ttie  reading  of  any  article  In  a  news- 
.paper.  *  *  *  Upon  a  showing  of  miscon- 
dnct  such  as  was  here  demonstrated,  the  law 
presumes  prejudice,  and  this  presumption  can- 
^lot  be  overeome  by  a  counter  conclusion  based 
■upon  a  mere  conjecture  that  the  court  knew 
.the  mental  and  moral  characteristics  of  tbe 
Jurcw.  The  presumption  of  injury  from  such 
miwxaidnct  is  so  well  established  In  this  state 
as  to  need  citation  of  but  few  authorities." 

Under  a  Code  provision  similar  to  our  own 
the  Supreme  Court  of  the  state  of  Ohio 
(Farrer  v.  State,  2  Ohio  St.  54)  observed: 

"Such  are  tbe  wise  and  liberal  provisions  of 
the  new  Code  as  to  civil  cases.  They  are  sach 
SB  ought  always  to  bave  been  enforced.  They 
depart  from  an  ancient  and  useless  severity,  but 
they  itreserve  the  sense  and  substance  of  all 
that  ought  to  be  held  sacred  in  the  action  of  a 
jury.  The  record  before  as  shows  a  conduct 
Tory  opposite,  to  that  required  by  such  regula- 
tions; and,  in  a  case  of  the  least  doubt,  - no 
▼Mdict  of  a  jury  has  or  can  bave  itb  usual  and 
proper  force  and  obtigation  with  tb«  court  if  it 
appear  that  the  jury  has  exposed  its  privileges  to 
abuse,  Or  Bstened  from  its  sanctuary  to  nnsfrom 
and  irresponsible  counsels." 

We  faare  not  been  able  to  find  from  the 
autliorlties  cited  by  cooosel,  and  those  other- 
wise examined,  statements  complained  oC 
going  to  the  Jnir  as  extraneous  matter  whiiA 
upon  their  foce  at^tear  moxe  Uk^  to  cause 
prejudice  in  the  minds  of  a  Jury  Uian  In  tbe 
case  at  bar. 

We  are  constrained  to  cite  with  approval 
the  following  observations  of  the.  Supreme 


Court  of  THi^consln.  '(.Hempton  t.  State.  Ill 
Wis.  127,  86  N.  W.  596)  that: 

"There  seems  to  be  a  growing  tendency  to 
looseness  in  tiie  management  of  juries  in  im- 
portant cases  whicfa  caUs  loudly  for  a  check.  If 
not  for  a  substantial  reform,  it  judicial  admin- 
istration is  to  be  kept  above  suspicion  as  re- 
gards weighing  out  justice  with  the  bluest  at- 
tainable degree  of  certainty.  At  common  law, 
in  the  trial  of  capital  cases,  the  jury  were  re 
quired  to  be  kept  together  from  the  time  they 
were  chalged  with  the  case  till  they  were  dis- 
charged by  order  of  the  court,  and  to  be  kept 
secluded  from  all  outside  inBuences  of  every 
nature  calculated  to  Interfere  with  their  im- 
partiality. They  were  not  allowed  to  mingle 
and  converse  with  the  people,  or  bave  oppor- 
tunity for  reading  newspaper  or  other  accounts 
of  the  trial,  or  be  influenced  by  public  opinion 
for  or  against  the  accused,  or  to  indulge  in  the 
use  of  intoxicating  liquor.  The  Constitution, 
in  preserving  tiie  right  of  trial  by  jury,  pre- 
served it  with  its  ancient  safegimrds,  and  any 
infraction  thereof  of  a  nature  calculated  to 
substantially  Impair  the  right  cannot  properly 
receive  the  sanction  of  tbe  court" 

Tbt  Judgment  is  rerarsed. 
OABBIOUBS,  J.,  diHMOtillS, 


FEDBBAI.  OAS  GO.  V.  COLORADO  TAX 
COmnSSlON.   (No.  8640.) 

(Supreme  Court  of  Colorado.   Mardi  5,  1917.) 

Taxation  «s>493(3)  —  AssESSMEnr  —  Review 
BT  ComasaioN— SnBSEQUENT  Appeal. 
Appeal  of  taxpayers  from  decision  of  tax 
commission  on  review  of  assessment,  not  :being 
Uken  in  time  limited  by  Rev.  St  1908,  }  5634, 
as  amended  by  Laws  1913,  p.  ^^S^^,  the  first  Mon- 
day in  January  after  assa^ent,  is  properly 
dismissed,  at  least  where  no  cireomstances  be- 
yond hia  control,  which  might  excuse  the  delay, 
are  shown. 

[Bd.  Note;— Fot  other  eases,  see  Taxation. 
Cent  EHg.  |  878.] 

Bn  Banc.  Error  to  District  Court,  Bonlder 
County;  Nell  F.  Graham,  Judge. 

An  aiqpeal  by  the  Federal  Oas  Company 
from  a  decision  of  tlie  Colorado  Tax  Commis- 
sion on  review  of  an  assessment  was  dis- 
missed, and  the  company  brings  error.  Af- 
firmed. 

Reed  ft'  Ooss,  of  Bonlder,  for  plaintiff  In 
error.  Fred  Farrar,  Atty.  Gen.,  and  Nort<m 
Montgoinery,  Asst.  Atty.  Gen.,  for  defwdant 
In  error. 

ALLEN,  J.  This  was  a  statotory  proceed- 
ing brought  by  the  plaintiff  In  error,  a  pub- 
lic nttllty  corporation,  In  tbe  district  contt 
ot  BooldCT  oonnty,  on  appeal  from  the  Colo- 
rado tax  commission. 

After  the  tax  commlaaloii  entovd  its  order 
fixing  tlie  valnattoD  of  the  property  of  the 
plaintiff  In  error  for  purposes  of  taxation  for 
the  year  1913,  and  on  August  22,  1913,  the 
plaintiff  in  error  filed  with  the  said  tax  com- 
mission a  petltitHi  to  review  and  set  aside 
this  aanssment  Jipai  the  gronnd  ttiat  the 
yalnatifm  fixed  was  exoesilTe,  and  was  er4 
roneous  and  onjnst,  becansa  not  nnlfonn  wltti 
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tUe  assettments  made  by  tbe  tax  officials  of 
tbe  county  and  state  upon  like  property 
similarly  situated.  A  hearing  was  duly  had 
Dpon  said  petition,  after  which,  and  on  Oc- 
tober 1,  1013,  the  tax  commission  made  Its 
(tfder  upon  same.  The  plaintiff  In  error  filed 
Its  notice  of  appeal  in  the  office  of  the  tax 
commission  on  February  21,  1914,  and  on 
March  18,  1914,  the  secretary  of  the  commls- 
^on  filed  In  the  office  of  the  clerk  of  the 
district  court  a  transcript  of  the  proceedings 
before  the  tax  commission.  The  district 
court,  upon  motion  ctf  the  Colorado  tax  com- 
mission, appellee,  dismissed  the  appeal  upon. 
the  ground  that  it  should  hare  been,  and  was 
not,  taken  on  or  before  the  first  Monday 
In  January,  which  was  January  S,  1914.  This 
dismissal  is  tbe  error  assigned. 

The  appeal  from  the  decision  of  the  tax 
commission  to  the  district  court  was  taken 
pursuant  to  the  provisions  of  section  6634, 
R.  S.  1908,  as  amended  by  chapter  134  of  the 
Session  Laws  of  1913.  After  providing  for 
the  fiUng  of  a  petition  with  the  Colorado  tax 
commission  setting  forth  the  errors  or  er- 
roneous assessments  concerning  which  com- 
plaint Is  made,  and  tot  written  decision 
thereon  by  tbe  commission,  the  act  provides: 

"If  upon  such  bearinR  the  said  commiasioD 
shall  find  that  no  ground  or  reason  for  the  fil- 
ing of  snch  netition  or  complaint  existed  and  in 
case  tbe  deaaitm  theretofore  made  by  the  said 
comm1ssi<Hi  shall  be  affirmed  in  whole  or  in  part, 
the  taxpayer  complaining  may  appeal  from  its 
dedsioo  to  the  district  or  county  court  of  the 
county  wheron  tbe  property  ia  located,  on  or 
before  the  first  Monday  in  January  following 
said  asseSBmect.  Such  appeal  shall  be  perfect- 
ed in  tbe  same  manner  as  now  provided  by  law 
for  appeal  fnHii  boards  of  coun^  commlssicaiets 
upon  the  disallowance  of  a  dalm  against  the 
oonnty,  but  before  the  appeal  shall  be  allowed 
tbe  petitioner  shall  pay  to  the  county  treasurer 
the  amount  of  the  tax  levy  pursuant  to  said  as- 
sessment and  in  case  the  api>ellant  shall  suc- 
ceed in  whole  or  In  part  the  treasurer  shall  re- 
fund such  tax  in  whole  or  in  part  according  to 
the  modification  so  made  up«i  the  preaeatation 
to  him  of  a  certified  copy  of  the  order  of  tbe 
judgment  modifying  the  same  in  all  cases  where- 
m  a  tax  so  collected  shall  be  refunded  tbe  tax- 
payer shall  receive  interest  on  the  amount  re- 
funded at  ten  per  cent,  per  annum  from  the 
time  of  the  payment  thereof." 

It  la  conceded  In  this  case  that  the  a);^>eal 
was  not  taken  until  more  than  two  months 
had  elapsed  after  tbe  first  Monday  In  Jan- 
uary. Hie  general  rule  applicable  to  this 
sltuaticm  Is  stated  In  Corpus  Juris  as  follows: 

"It  is  very  generally  held  that  the  statutes 
which  limit  the  time  for  appeals  or  proceedings 
in  error  are  mandatory  and  jurisdictional,  so 
that.  In  the  absence  of  express  provision  to  tbe 
contrary,  when  an  appeal  or  proceeding  in  error 
is  not  taken  and  perfected,  nor  a  writ  of  error 
sued  out,  within  the  prescribed  time,  it  will  be 
disallowed  or  dlsmiBsed,  unless  appellant  or 
plaintiff  in  error  can  show  some  excuse  which 
the  court  will  doem  a  sufficient  reason  for  reliev- 
ing him  from  the  consequences  of  his  failure  to 
comply  with  the  law."   3  C.  J.  1066. 

The  rtile  seems  more  strict  when  applied  to 
tax  cases,  as  appears  from  the  following 
statement  In  Cyc: 


'*rbe  statntea  granting  a  right  of  appeal  from 
tax  assessments  restrict  the  time  within  which 
such  proceedings  for  review  may  be  taken,  usn* 
ally  prescribing  a  short  period  In  order  that  the 
collection  of  the  public  revenues  may  not  be 
unduly  delayed;  and  it  is  nenerally  held  that 
the  courts  have  no  jurisdiction  or  aothori^  to 
entertain  an  appeal  after  the  time  limited  by 
law."   87  Cyc.  lUB. 

The  plaintiff  In  error  contends  that  It 
excused  from  having  taken  the  atqpeal  b^ore 
tbe  first  Monday  in  Jonoaiy  following  the 
tax  commlasloii's  order  sought  to  be  appealed 
from,  upon  the  ground  that  the  aasessmeitt 
roll  and  tax  list  for  the  year  1913  was  not 
delivered  by  tbe  assessor  of  Bonldra  ccmntr 
to  the  county  treasurer  -ontU  March  2, 1914, 
and  that  plaintiff  In  error  paid  In  ftiu  the 
taxes  levied  pursnant  to  tlie  assessment  la 
question  and  complained  of  In  the  appeal  on 
March  3.  1914.  The  statute  prescribes  na 
causes  or  conditions  for  or  under  which  the 
time  for  taking  an  appeal  may  be  extended. 
This  court,  in  the  case  of  Walton  t.  Oanon 
City,  30  Colo.  82,  84.  88  Fac.  860,  haTing  ref- 
erence to  a  statute  providing  for  an  appeal 
held  that  tbe  statute  recognizes  no  excuse  tot 
tallnre  to  take  an  appeal  within  the  pre- 
scribed time. 

While  not  deciding  that  there  may  not  be 
drcumstaneea  of  acddoit  or  mlafbrtnne  be- 
yond the  control  of  an  ai^dluit,  whidi  would 
excuse  the  taking  of  an  appeal  In  the  time 
prescribed  by  the  statute,  we  are  of  the  opin- 
ion, however,  that  tbe  present  case  does  not 
disclose  such  drcumstanoes.  Tbe  plaintiff  la 
error,  appellant  below,  took  no  steps  In  tak- 
ing the  appeal  until  February  21, 1014.  Tbe 
annual  levy  for  general  purposes  of  taxation 
for  the  county  of  Boulder  was  made  on  tiie 
Slst  day  of  December,  1013,  as  shown  by  the 
stlpnlatlon  in  the  record.  The  order  of  tbe 
tax  commission  appealed  from  was  made 
October  1,  1913.  The  notice  of  appeal  coold 
have  been  filed  prior  to  January  5,  1014.  ft 
it  Is  necessary  to  pay  taxes  in  order  to  take 
an  appeal,  the  record  falls  to  disclose  snf- 
fldent  facts  to  excuse  plaintiff  In  error  for 
his  ftitlnre  to  make  a  tender  to  the  county 
treasurer  of  the  amount  of  Its  taxes,  prior 
to  the  first  Monday  in  January. 

The  trial  court  in  holding  that  the  ai^>eal 
was  not  taken  In  time  was  t^L  The  jodr 
ment  Is  affirmed. 

Affirmed. 


WALPOLB  r.  STATD  BOARD  OT  UUtD 

COM'RS.    (No.  8857.) 
(Supreme  Court  of  Colorado.    March  6,  1917.) 

1.  Public  Lands  <s=>145  —  Authobitt  or 
Board  of  Land  Oomuissionebs— Resebv- 
INO  MiNEBAL  Rights. 
Under  Const,  art  9,  |  10,  requiring  the 
State  Board  of  Land  Gommissionets  to  provide 
for  the  sale,  etc,  <^  state  lands  as  may  be 
prescribed  by  law,  the  board's  [Kiwers  are  strict- 
ly limited  by  statute. 

[Ed.  Note.— For  other  eases,  see  Public  X^ds, 
Out.  Dig.  I  400.] 
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2L  PVBUO  LUTDS  «S3l4&— CORTETAncK  Bl- 

snvine  SUnebals— Vaxjditt. 
Under  Bev.  St  U  6167,  5185,  providing  the 
conveyance  of  state  lands  sball  vest  a  title  in 
fee  or  feo  limple,  the  State  Board  of  Land  Com- 
missionert  has  no  power  to  teeerve  the  mineral 
rights  In  Boch  conveyances,  and  aocfa  reserva- 
tion Is  void. 

[Ed.  Note^For  other  cues,  see  Pohlie  Lands, 
Cent.  DIf  .  I  400.1 

8.  Public  Lands  4=9146 — Gbouwds— Accept- 
ing Deed  with  Minbbal  Besbbtation. 
A  purchaser's  knowledge  that  a  mineral 
reservation  would  be  incorporated  in  his  con- 
veyance from  the  state,  hu  payment  of  pur- 
diase-price  installments  after  knowing  state  of- 
fldals  had  granted  a  mining  lease  co\-ering  his 

Sroperty,  and  his  application  Cor  such  a  lease 
D  not  estop  him  from  contesting  the  validity 
of  sudi  mineral  reservation. 

[Ed.  Note.— For  other  cases,  see  PnUic  Lands, 
Ooit.  Dig.  I  40a] 
Hm  and  Bcott,  JJ.,  dissenting. 
En  Banc;   Error  to  District  Court,  Ckty 
and  County  of  Denver;  John  H.  Dentson, 
Judge. 

Suit  by  N.  S.  Walpolfl  against  the  State 
Board  of  Land  GoDuniaidoners  of  tbe  State  of 
Oolorada  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed. 

N.  Walter  Dlion,  Floyd  F.  Walpole,  and 
Thomas  J.  Dixon,  all  of  I>enver,  ft>r  plain- 
tiff In  error.  Fred  Farrar,  Atty  Gen.,  and 
Wendell  Stephens,  Asst  Atty.  Gen.,  tor  de- 
fendant in  error. 

BAILET,  J.  On  November  3,  1909,  plain- 
tiff In  error,  plaintiff  below,  purchased  from 
the  State  Board  of  Land  Commissioners  of 
the  State  of  Colorado,  defendant  In  error, 
defendant  below,  a  certain  tract  of  school 
land,  described  as  the  Northwest  Quarter  of 
Section  16,  Township  1  North,  Bange  68 
West,  for  the  sum  of  $3,600.  In  March,  1009, 
application  to  purchase  the  entire  section  was 
made  and  the  Board  advertised  It  for  sale, 
under  tbe  statute.  Tbe  notice  of  sale  con- 
tained the  following  mineral  reservation: 

"Beserving,  however,  to  the  State  of  Colorado, 
all  rights  to  any  and  all  minerals,  ores  and 
metals  of  every  kind  and  character,  and  all 
coal,  Bsphaltum,  oil,  and  other  like  substance. 
In  end  under  said  land,  and  the  righte  of  ingress 
and  egress  for  the  purpose  of  mining,  together 
with  as  much  of  the  surface  of  the  same  as 
may  be  necessary  for  the  prroer  and  convenient 
working  Of  such  minerals  ana  substances." 

Plaintlft  was  present  at  the  sale  and  pur- 
chased the  qnarter-secUon  above  desCTlbed, 
made  the  first  {nyment  end  arranged  for 
payment  of  the  balance  of  tbe  purchase  price 
in  eighteen  annual  Installmokts,  receiving  a 
certificate  of  purchase  upon  whidi  was  print- 
ed the  above  mineral  reservation.  In  Decem- 
ber, 1910,  defendant  Issued  to  one  Eirchhoft 
a  mining  lease  of  the  entire  Section  16,  per- 
mitting him  to  extract  coal  therefrom  for  a 
period  of  five  years.  No  coal  was  mined 
under  this  lease,  which  was  cancelled  by  the 
Board  In  1916.  Plaintiff  thereupon  filed  ap- 
plication for  a  similar  lease  for  a  period  of 


eight  years.  The  testimony  Is  conflicting  as 
to  whether  plaintiff  withdrew  Oils  applica- 
tion, or  whether  it  was  rejected  by  the  de- 
fendant Board.  In  any  event,  plaintiff  did 
not  obtain  the  lease,  but  one  was  granted  to 
George  Morrison. 

In  August,  1916,  plaintiff  began  suit  in  the 
District  Court  of  the  CSty  and  County  of 
I>enver,  asking  Injunctive  relief  to  restrain 
the  Board  from  Issuing  such  lease  to  Morri- 
son, so  liar  as  It  affected  the  quarter  section 
here  Involved.  On  trial  the  bill  waa  dismiss- 
ed. Judgment  entered  for  d^endant,  and 
plalnttff  brings  tlie  cause  here  for  review  on 
error. 

In  disposing  of  tbe  issues  Invcdved  it  Is 
necessary  to  first  decide  whether  the  State 
Board  of  I^nd  Oonmilssloners  has  any  In- 
herent power  or  authority  to  reserve  mineral 
rights  when  disposing  of  State  land.  The 
Board  la  created  by  Section  10  of  Article  9 
of  tlie -State  Oonstltution: 

"It  shall  be  the  duty  of  the  State  Board  of 
Land  Commissioners  to  provide  for  the  Jocation, 
protection,  sale  or  other  disposition  of  all  the 
lands  heretofore,  or  which  may  hereafter  be 
granted  to  the  State  by  the  general  government, 
under  such  regulations  as  may  he  prescribed  by 
law ;  and  In  such  manner  as  will  secure  the 
maximum  possible  amount  therefor.  •  *  • 
He  general  assembly  ahall  provide  for  tibe  sale 
of  Bind  lands  from  time  to  time;  and  for  the 
Mthful  application  of  tlie  proeeads  tlieraoC  in 
aceordanoe  witii  the  tenns  of  said  grants." 

[1]  Under  this  sectlmi  of  the  Constitution 
the  Board  does  not  in  any  sense  stand  In  the 
position  of  an  owner.  It  Is  a  mere  agent, 
wiUi  a  duty  to  do  no  less,  and  power  to  do  no 
more,  respecting  the  disposition  of  State 
lands  under  its  control,  than  Is  provided  in 
Sections  5167,  6176,  and  5184  and  5186,  of  tbe 
Bevlsed  Statutes.  See  In  re  Leasing  of  State 
Lands,  IS  Oolo.  369,  82  Pac.  986. 

[2]  Section  6167  provides  that: 

rrhe  governor  of  the  State  shall  be,  sad  Is 
hereby  authorized,  and  in  case  of  his  absence 
or  inability,  the  lieutenant  governor  shall  be, 
and  is  hereby  authorized  to  execute  a  good  and 
sufficient  deed  or  patent  of  conveyance,  transfer- 
rise  In  fee.  without  covenante,  any  and  all  lands 
which  shall,  or  may  be  ordered  sold,  or  which 
shall  be  sold  and  disposed  of  by  the  State  Land 
Board  under  the  statutes  of  this  State.  Such 
deed  or  patent  shall  be  attested  by  the  secretary 
of  stete,  countersigned  by  tbe  register,  and  have 
the  great  seal  of  the  state  and  the  seal  of  the 
state  board  of  land  commissioners  thereto  at- 
tached, but  need  not  be  acknowledged,  mie  cer- 
tified copy  of  the  record  of  any  such  deed  or 
patent  shall  be  receivable  in  evidence  in  all 
courts  of  record  in  this  state,  the  same  as  the 
original." 

It  Is  provided  by  Section  6296„  Bev.  Stat 
1908,  that  the  terms  "land,"  "lands,"  and 
"real  estate"  ahall  be  construed  to  indude 
lands,  tenements  and  hereditaments.  Land 
has  an  Indefinite  extent  upward  and  down- 
ward from  the  surface  of  earth,  and  there- 
fore Includes  whatever  may  be  erected  upon 
it,  and  whatever  may  lie  In  a  direct  line  be- 
tvreen  the  surface  and  the  center  of  tbe 
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earth.  8  Kent,  378.  Ttedraian,  at  Sec.  2  (3d 
Ed.),  deflneB  land  thus: 

"Lend  ia  the  boU  of  the  earth,  and  indudes 
everything  erected  upon  ita  surface,  or  which  is 
buried  beneath  it.  *  *  *  A  grant  o{  lands 
therefore,  without  any  qualification,  oonveya 
not  only  the  soil,  but  everything  which  Is  at- 
tached to  it,  or  whidi  constitutes  a  part  of  it, 
the  building  nunes,  trees,  growing  crops,  etc.*^ 

Section  5185  autborizea  the  sale  of  landB 
uptm  deferred  payments,  with  the  privilege 
of  antidpatlnB  liurtaUmenti,  and  provldeB 

that: 

■  "  *  •  •  Whenever  a  purchaser  of  any  state 
land  state  has  complied  with  all  the  conditions  of 
the  sale,  and  paid  all  purchase  money  with  the 
lawful  interest  thereon,  he  shall  receive  a  pat- 
ent for  tbe  land  purchased;  such  patent  shall 
be  signed  by  the  Kovemor,  attested  by  the  secre- 
tary of  state,  and  countersigned  by  the  register, 
and  have  the  great  seal  of  the  state  and  the  seal 
of  the  state  board  of  land  commisaionera  there- 
to  attached ;  and  when  so  rigned,  such  patent 
shall  convey  a  good  and  snffioent  title  in  fee 
idmple." 

The  Board,  therefore,  must  convey  the  land 
In  fee.  The  terms  "fee,"  "fee  simple,"  and 
"fee  simple  absolute,"  are  Interchangeable, 
and  convey  an  estate  the  owner  of  which 
may  exercise  an  exdiulTe  oontrol  of  against 
all  others: 

A  good  and  saffldent  tida  In  fM  limide  means 
"tike  h«al  estate  In  tee,  free  and  clear  of  all 
valid  claims,  liens  and  encumbrances  whatso- 
ever. It  is  the  ownership  of  land,  the  dominum 
directum  et  abscdatom,  without  any  rightful 
participation  hj  any  other  person  in  any  part 
of  IL"  Jones  r.^ardner,  10  Johns,  (h.  T). 
200. 

In  Adams  t.  Henderson,  168  V.  S.  573. 
IS  Sup.  OL  179,  42  Ed.  084.  in  the  coarse 
ot  the  opinion  the  oonrt  said: 

"A  good  and  indefeasible  title  in  tee  imporu 
such  ownership  of  the  land  as  enables  the  owner 
to  exercise  absolute  and  exclusive  control  of  It 
against  all  others." 

In  Olty  of  LeadvlUe  v.  St  I*  S.  A  R.  Oo., 
29  Colo,  the  court,  In  defining  the  term  "fee" 
at  page.  SO,  67  Paa  1120,  at  page,  1128,  said: 

"The  definition  of  the  word  '*f^*  In  American 
law,  as  given  by  Black's  Dictionary,  is:  'It  Is 
an  absolute  estate  in  perpetuity,  and  the  larg- 
est possible  estate  a  man  can  have,  being  In 
fact,  allodial  in  its  nature;'  and  tiiis  appears 
to  be  the  generally  accepted  definition." 

Such  Is  the  title  and  ownership  which  the 
legislature  declares  a  purchaser  from  the 
state  shall  acquire.  The  requirement  of  Sec. 
5186  that  every  purchaser  shall  receive  a 
patent  for  tbe  "land  purchased"  which  shall 
convey  to  him  "a  good  and  sufficient  title  in 
tee  simple,"  necessarily  carries  with  It  the 
mandate  that  the  State  Board  shall  so  offer 
and  sell  the  lands  of  the  State.  The  court 
cannot  limit  the  language  of  the  statute  to 
And  authority  for  the  Board  to  sell,  or  re- 
quire the  purchaser  to  take,  a  conditional  fee 
In  the  lands  purchased.  In  construing  simi- 
lar words  of  a  Xew  Jersey  statute  the  apel- 
late court  of  that  state  said: 

"They  are  senseless  unless  applied  to  such  an 
estate  as,  in  a  legal  sense,  is  comprehended  in 
the  term  'land'  whereof  the  unqualified  use  and 
possession  are  obtained  for  the  legitimate  pur- 
poses of  tbe  railroad  company," 


And  the  court  further  declared  that  to 
make  them  mean  anything  less  would  be 
'legislative  and  not  judicial."  U.  S.  Pipe 
Line  Co.,  v.  Delaware,  etc.,  R.  R.  Co.,  62  N. 
J.  Law,  254,  41  Att.  759,  42  L.  R.  A.  672. 

There  Is  nothing  In  the  statute  either 
directly  or  Indirectly  authorizing  the  Board 
to  encumber  lands  sold  with  any  easement, 
exception  or  reservation.  It  was  held  in 
Burke  V.  So.  Pac  R.  B.  Co.,  234  U.  S.  669,  34 
Sup.  Ct  907,  58  U  Ed.  1627,  that  when  of- 
fldals  authorized  to  dispose  of  lands  do  so  by 
a  patent  containing  unauthorized  reserva- 
tions or  exceptions,  that  the  land  passes  un- 
affected by  such  exception  or  reservation. 
While  the  Board  is  the  creature  of  the  Con- 
stitution it  can  dispose  of  state  lands  only 
under  sudi  regulations  as  may  be  prescribed 
by  law ;  and  It  has  and  can  have  no  powers 
or  functions  other  than  those  bestowed  npon 
it  by  legislative  enactment  As  was  saSd  In 
In  re  Leasing  of  State  Lands,  supra: 

"It  •  •  •  the  State  rt^d]  Board  has  the 
power  to  lease  the  State  lands  In  such  manner 
as  will,  in  its  judgment,  secure  the  maiimnm 
amount  therefor,  mthout  regard  to  the  statute, 
then  the  provision  reserving  tbe  ri^t  to  the  leg- 
islature to  prescribe  regulati<ms  is  not  effective 
for  any  purpose." 

Section  6181,  Rev.  Stat.  1908.  auttaorixiii« 
the  sale  of  school  lands,  contains  the  follow- 
ing proviso,  to. comply  with  the  enabling  act: 

"Provided,  furtha,  That  such  lands  shall  only 
be  sold  at  public  anctioui  and  at  not  less  than 
three  and  one-half  dcdiars  per  acre." 

If  the  term  "land**  In  the  statute  be  coo- 
strued  to  mean  the  soil  of  the  eartb.  and  all 
that  is  upon  or  beneath  It,  then  that  is  what 
the  Board  Is  required  to  convey,  and  n^ 
merely  an  interest  In  it 

In  Section  5174,  Bev.  Stat.  1908.  It  Is  pro- 
vided that: 

"Nothing  herein  contained  shall  be  construed 
to  interfere  with  the  right  of  the  purchasH 
of  any  such  lands  to  the  immediate  possesaaoD 
thereof,  upon  the  completion  of  his  puraiase." 

It  Is  inconsistent  with  this  provicdon  that 
the  State  Board  has  authority  to  make  reaer 
various  under  which  the  purchaser  may  later 
be  excluded  from  the  use  and  enjoyment  of 
the  land  purchased. 

Where  the  policy  of  the  law  and  its  com- 
mand is  that  a  purdutser  of  public  lands 
shall  receive  a  good  and  sufBdent  title  In 
fee  simple,  surely  officers  charged  with  the 
administration  of  tbe  law  cannot  lawfully 
agree  to,  or  convey,  any  other  title,  because 
the  express  mandate  is  an  Implied  prohibi- 
tion against  any  other  manner  of  dispodtion- 
Kor  can  a  purchaser,  by  agreement  or  ai<- 
qulescence,  clothe  land  officers  with  sndx  au- 
thority, because  that  which  Is  Inhibited  by 
law  can  never  be  made  lawful  by  consent  of 
the  parties  affected.  When  a  patent  ts  ii^ 
sued.  It  must  be  deemed  the  grant  of  a  good 
and  sufficient  title  In  fee  simple;,  and  If  It 
contains  any  reservations  or  exceptions 
which  are  inconsistent  with  or  repugnant  to 
the  grant  of  such  an  estate,  they  must  be  beM 
to  be  tuTalid  under  tbe  rule  wbldi  dedan* 


Digitized  by  Google 


G6Mi) 


FISHSB  r.  FIONKBB  OONSIL  OO. 


S61 


that  retail ati<att  of  ^xo^Hona  whldi  are 
repugnant  to  the  grant  are  void.   15  Oyc 

We  conclude,  therefore,  that  where  state 
lands  are  sold,  the  Board  has  no  anthorlty 
to  sell  less  than  the  whole,  and  until  au- 
thority Is  glroi  It  to  sell  less,  like  surface 
rights,  or  other  partial  Interest,  It  may  not 
do  so.  The  constitutional  provision  which 
establishes  the  land  board  also  places  Its  etm* 
trol  and  regulation  with  the  leglslatiTe  de- 
partment of  goTemment,  and  the  board  can 
act  only  within  the  limits  and  in  the  manner 
prescribed  by  that  body.  As  the  law  does  not 
vest  the  land  board  with  authority  to  make 
any  reservation  when  it  sells  State  lands, 
the  <me  attempted  In  the  contract  here  In- 
volved Is  a  nullity,  and  without  effect  for  any 
purpose. 

[S]  The  testimony  shows  that  when  plain- 
tiff bought  the  land  he  was  aware  that  the 
mineral  reservation  was  to  be  Incorporated 
in  his  certificate  of  purchase,  that  he  con- 
tSnned  to  pay  the  annual  Installments  of  tiie 
purchase  price  after  he  knew  that  the  Board 
had  granted  a  mining  lease  covering  his 
quarter  sectton,  and  that  he  himself  at  one 
time  ivpUed  for  a  similar  lease  when  the 
first  cme  wfw  cancelled.  Defendant,  there* 
fere,  InvcAee  the  doctrine  of  eetopp^  But 
as  the  Board  lacked  the  l^cal  capacity  to 
create  the  easement.  It  Is  void  (9  R.  O.  Ia 
747),  and  being  void,  cannot  fcwm  the  basis 
ot  an  estopp^  (10  Oyc  721).  Undoubtedly 
the  plaintiff  was  mistakoa  as  to  bis  legal 
rights,  bat  godi  mistake  cannot  estop  him 
from  asBWtlng  them  when  known.  16  Oyc. 
784.  An  admission  as  to  the  l^al  effect  o£ 
a  contract,  or  an  admission  as  to  the  law, 
does  not  act  as  an  estoppeL  16  Cyc.  767. 
This  Is  true  also  as  to  an  admission  of  a  mix- 
ed question  of  law  and  fact.  Daab  t.  Ko. 
PacL  By.  <a  a)  18  Fed.  625. 

The  controlling  case  upon  this  branch  ot 
the  controversy  Is  Borke  v.  So.  Fac  By.  Co., 
supra.  There,  similar  mineral  reservations 
in  a  patent  having  been  declared  void,  the 
qneatlon  ct  estoppel  was  raised.  In  passing 
upon  that  contention  the  court  said: 

"Lastly,  it  Is  urged  that  the  railroad  company 
accepted  the  patent  with  the  mineral  land  ex- 
ception therein  and  also  ^pressly  agreed  that 
the  latter  should  be  effective  as  one  of  the  terms 
of  the  patent,  and  so  is  bound  by  it,  or  at  least 
estopped  to  deny  its  validity.  There  are  in- 
superable objections  to  this  contention.  The 
terms  of  the  patent  whereby  tiie  Government 
transfers  its  title  to  public  umds  are  not  open 
to  negotiations  or  agreement  The  patentee  nas 
DO  voice  in  the  matter.  It  in  no  wise  dependa 
upon  his  consent  or  will.  We  must  abide  the 
action  of  those  whose  duty  and  re^onsibili^ 
are  fixed  by  law.  Neither  can  the  land  officers 
enter  into  any  agreement  upon  the  aubject 
They  are  not  prinapals  but  agents  of  the  law, 
and  must  heed  only  its  wiU.  Deffeback  v. 
Etowke.  115  U.  S.  392,40«  [6  Sup.  Ht  96,  20 
U.  Ed.  428] ;  DavU  v.  Wiebbold,  13&  U,  S.  607. 
627  ni  Sap.  Ct  628,  86  L.  Ed.  2381;  Shaw 
V.  K^ogg,  170  U.  S.  812,  827.  848  118  Sop.  Ot 
682.  42  L.  £d;  1000].  •  •  •  Ot  course.  U 


'  they  oiter  into  any  forbidden'  agreement  where" 
bj  public  land  is  transferred  to  one  not  enti- 
tled to  it  the  patent  may  be  annulled  at  the  suit 
of  the  Eovemment,  but  Ihey  cannot  alter  the 
effect  which  the  law  ^ves  to  a  patent  while  it  is 
outstanding." 

On  this  proi}o8ltion  the  lower  court  In  that 
case  certified  the  following  question  to  whl<dt 
is  appended  the  answer  of  the  Court: 

"If  the  mineral  exceptlcm  clause  was  inserted 
in  the  patent  with  the  consent  of  the  defend- 
ant. Southern  Pacific  Railroad  Company,  and 
under  an  understanding  and  agreement  between 
it  and  the  officers  of  the  Interior  Department 
that  said  clause  should  be  Elective  to  keep  in 
the  United  States  title  to  such  of  the  lands  de- 
scribed in  the  patent  as  were  in  fact  mineral, 
are  the  deCendante,  Southern  Pacific  Bailroad 
Company  and  the  Kern  Trading  *  •  •  Com- 
pany, estopped  to  deny  the  validity  of  said 
clause?  •  *  • 

"Answer— No;  such  an  agreement  is  of  no 
greater  force  as  an  estoppel  than  the  exception 
in  the  patent  The  latter  being  void,  the  patent 
passes  tike  title  and  is  not  open  to  collateral  at< 
tack,  or  to  atuck  by  strangen  whose  wly  daim 
was  initiated  after  the  issue  of  the  patent" 

It  seems  plain  that  there  can  be  no  estoppel 
here  against  plaintiff,  as  manifestly  a  party 
ought  not  to  be  estopped  to  deny  the  validity 
of  a  thing  to  which  it  would  be  unlawful  for 
him  to  give  assent  The  reservation  itself 
bedng  void,  nnder  the  statutes  reUitlng  to  the 
sale  of  State  lands,  plaintiff  Is  not  eatoppad 
to  set  up  such  invalidity. 

Whether  any  ground  exists  up<m  which  the 
State  might  proceed  to  rescind  ttie  sale  and 
cancel  the  certificate  of  purchase  Is  a  ques- 
tl<m  not  h^  involved,  and  therefore  not  de- 
termined. But  it  is  self  evident  that  as  long 
as  the  State  penults  the  certificate  of  pur- 
chase to  stand,  retains  the  money  which 
plaintiff  has  already  paid  It,  and  continue 
to  accept  further  paymaits  from  him,  it  must 
be  bound  by  the  legal  effect  of  the  trans- 
action. 

Judgment  reversed. 

HILL  and  SOOTT,  J3^  dissent  AI«LBN. 
J.,  not  parddpntlng. 


FISHEB  «t  si.  V.  PIONEER  CONST.  GO. 
et  aL   (No.  8788.) 

(Snprene  Court  of  Gcdorado.  March  6,  191,7.> 

1.  Appeal  avo  Ebbob  ^a>907(2)  —  Pbebumf- 
rroNS  —  nnnnros  —  Btidenck  Not  Pbx< 

BBKTBD. 

Where  the  evidence  Is  not  presented,  the 

Supreme  Court  will  assume  that  it  justified  the 
court's  finding  of  fact 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2dU-2&18,  2916.1 

2.  Mechanics*  Liens  4s>1S0— Pbopebtt  Af- 
fected— Eniabgement  of  Ibbioation  Ditch. 

Where  an  irrigation  district  contracted  for 
enlarging  a  ditch,  headgate,  and  weir  used  by 
another  company,  it  was  not  a  mere  improve- 
ment of  the  old  ditch,  but  a  new  piece  of  prop- 
erty; and  hence  mechanic's  lien  would  not  .lie 
against  the  first  ditch,  and  it  was  not  necessary 
for  the  owner  of  tbe  nrst  ditch  to  resist  the  pro- 
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ceedings  fn  oHer  to  prevent  Hen  from  attaching 
to  his  property. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
laens.  Cent  Dig.  f  309.] 

8.  Mechanics*  Liens  «=»18  — BJxkmetjonb— 
Pbopebtt  of  Ibbioation  Distbict. 
The  property  of  an  irrigation  district  which 
by  statute  18  a  public  corporation,  to  be  used 
for  purposes  for  which  district  was  created,  is 
exempt  from  mechanics'  liens  the  same  aa  other 
public  corporations. 

[E!d.  Note. — For  other  caaes,  see  Medutnics' 
Liens.  Cent  Dig.  SS  H,  15.] 

4.  Mechanics'  Lisns  «=9l3  — Eznipmnrs— 
Public  Ooepobation— Pbopertt. 
The  property  of  a  public  corporation  ac- 

?:uired  and  used  for  public  porposes  la  not  Bub- 
ect  to  mechanics'  liens. 
[Ed.  Note.— For  other  eases,  tee  Hechanfcs* 
Liens,  Cent  Dig.  H  14, 15.] 

6.  Nbw  Tkui.  «s»27— Gbouniw— Cdkfobate 
ExiBTENCii— Pendinq  Quo  Wabbanto  Pbo- 

OEEDINOS. 

Where  plaintiff  In  suit  to  establish  a  me- 
chanic's lien  alleged  defendant's  existence  as  a 
public  corporation  although  knowing  of  quo  war- 
ranto proceedings  vhit-a  were  men  pending 
against  defendant  on  writ  of  error,  which  facta 
were  not  disclosed  to  the  court  this  was  not 
groand  for  new  trial,  where  it  ooald  have  made 
no  difference  with  the  judgment,  since  defendant 
was  a  de  facto  corporation  until  the  quo  war- 
ranto salt  was  finally  determined. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  {|  40.  41.] 

6.  COBPOBATIONS  ^>28(2>— COBPOBATB  PSAN- 
CHiaO— Quo  WABRANTO— BZISTSNCB  OM  Db 
FaOTO  OOBPOBATIOIf. 

Where  quo  warranto  proceedings  were  pend- 
ing on  writ  of  error  but  not  yet  decided,  the  de- 
fendant having  attempted  in  good  faith  to  com- 
ply with  statntorr  provisions  for  its  creation, 
continaed  a  de  facto  corporation  until  final  de- 
cision. 

[Ed,  Note.— For  othor  eases,  see  Oorporattoiis, 
Cent  Dig.  S  70.] 

7.  OoyoBATiONB  ^28(1)— Db  Facto— What 
Constitutes. 

To  eonstitate  a  de  facto  corporation  there 
mnst  be  either  charter  or  law  authorizing  its 
creation,  with  an  attempt  in  good  faith  to  com- 
ply therewith  and  also  an  att«npt  to  axerdae 
corporate  powers  thereunder. 

[Ed.  Note.— For  other  capes,  see  Oorporatioiia. 
Cent  IMg.  »  20,  70.] 

8.  MlTNIOXFAL     GOBPOBATIONB     4=>1T  —  Dx 

Facto. 

A  de  facto  mnnldpal  corporation  may  exist, 
where  it  lias  asaamed  under  color  of  authority 
for  some  time  the  powers  of  a  public  corpora- 
tion, and  its  powers  cannot  be  questioned  bj  pri- 
vate litigatiou. 

[Ed.  Note.— For  ofiier  eases,  see  Mnnldpal 
Gorporatlooa,  Cent  Dig.  |i  84r-8e.] 

6.  COBPOBATIONB  •svSSTCQ— DX  FAOIO— 

EBS  or. 

A  de  facto  corporation  may  do  every  act 
which  it  could  do  if  a  de  jure  corporation,  and 
such  acts  are  valid  against  every  one  except  as 
against  the  state  on  direct  procecttings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §(  1549,  1550.] 

10.  Watebs  AND  Water  Goubsbs  4=3225— De 
Facto  Ibbioation  Distbiot. 
Where  an  irrigation  district  had  made  an 
honest  effort  to  comply  with  statute  providing 
for  its  creation,  its  acta  as  such  were  valid  as  a 
de  facto  corporation  until  its  corporate  powers 


were  taken  away  by  final  deetslon  fn  quo  wai^ 
ranto  proceedings. 

[Ed.  Note.— For  other  cases,  see  Watexs  and 
Water  Couises,  Cent  Dig.  1  317.] 

11.  Watbbb  and  Watbb  Godbbbb  ^»22S— Ib- 
RiOATiOH  Districts— Effect  or  Dissolu- 
tion. 

Up<m  dissolotion  of  a  de  facto  farlgatiiMi  dis* 
trict  1^  quo  warranto  proceedings,  itm  property 
paid  for  during  ite  de  facto  existence  does  not 
revert  back  to  the  original  owner  nor  create 
any  rights  in  favor  of  odiei*  not  ttdstiiig  dm^ 
log  its  lifetime. 

Error  to  District  Conit,  La  nata  Countr; 
W.  N.  Searcy,  Judge, 

Action  by  Francis  J.  Fisher  and  anoOitf 
against  the  Pioneer  Construction  Company 
and  otliers.  From  the  Judgment,  plaliriifrs 
bring  error.  Affirmed. 

John  P.  Brockway,  of  Denver,  for  plalntifTs 
in  error.  Mollette  &  Clements,  of  Durango, 
and  Sberwln  &  Hangerfordt  ut  OoloTado 
Springs;  for  defendants  in  eixor. 

HILL,  J.  ^le  plaintUEb  in  error  secured  a 
personal  judgment  against  the  defendant  in 
error  the  Pioneer  Construction  Company  for 
¥1.570.88,  being  the  balance  due  for  the  con- 
st ruction  of  a  diversion  weir  and  beadgato 
upon  the  Florida  Canal  at  or  near  the  source 
of  its  supply  from  the  Florida  river.  They 
were  denied  the  right  of  a  mechanic's  lien. 
The  contract  for  this  work  was  between  the 
plaintiff  in  error  McDonald  and  the  defend- 
ant in  error  the  Pioneer  Construction  Oom- 
pany.  Fisher  Is  an  asstgiiee  of  M<a>oaaM. 

[1]  The  alleged  errors  pertain  to  Uie  court's 
refusal  to  allow  plalntlfib  in  error  a  mechan* 
10*8  lien  and  in  denying  to  them  a  new  trial. 
The  evidence  Is  not  before  us,  for  which  rea- 
s<Hi  we  must  assome  that  it  justifies  the 
court's  flnfflng  of  fticts.  Sheer  w.  Zollverein 
M.  &  L.  Go„  48  Colo.  SBO.  100  Pac.  882;  Clip- 
per U.  Co.  t.  EU  IL  &  Ii.  Cb^  29  Oola  S77.  68 
Pac.  286,  64  R.  A.  209;  98  Am.  St  ttep.  89; 
Price  T.  Kit  Carsm  Co.,  22  Colo.  App.  313. 
124  Pac.  363. 

The  admitted  facts  In  the  pleadings  and 
others  included  In  the  court's  finding  dlsdose 
that  the  d^endant  in  error  the  Florida  Canal 
Company  was  the  owner  of  the  Florida  Oanal 
as  originally  constmcted  with  a  capacity  of 
40  fdet,  for  whic^  it  possessed  a  priority  of 
rii^t ;  that  the  Florida  Canal  Bnlargenwnt 
Company  was  the  owner  of  an  enlargement 
to  this  canal,  togethw  with  a  ^iorlty  used  in 
connectioii  therewith;  tiiat.  iwior  to  the  ir- 
rlgatloo  season  of  1911,  these  companies  oirn- 
ed  and  used,  as  a  part  of  said  system,  a  good 
and  sufficient  headgate  and  diversloa  w^  of 
sufficient  capacity,  through  whldi  they  car- 
ried their  respective  waters ;  that  In  M ardi, 
1910,  the  defendant  in  error  the  Florida  Mesa 
irrigation  district  was  organlzedi  under  our 
Irrigation  district  law ;  -that  In  July«  follow- 
ing, It  entered  into  a  contract  with  the  Pio- 
neer Construction  Company  for  the  oonstroo 
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ttoD  for  tt  ^  an  Irrigation  ayttbem,  to  Inclnde 
titl«  to  rights  of  wft7.  «tc..  fbr  the  use  <^  tbe 
district;  tbat  tbls  eyBtem  wes  to  consist  of 
a  reserrolr  and  a  second  or  additional  ea- 
largonent  to  Uie  Florida  Canal,  to  Include  a 
beadgate  and  dlver^on  weir  snfflclent  In 
Biae  to  divert  and  carry,  not  only  tbe  waters 
to  be  aecored  by  said  district  upon  account 
of  tbls  second  enlargement,  bat  also  tbe  wa- 
ters used  and  owned  by  tbe  then  owners  of 
the  canal ;  that  In  December,  following,  the 
Pioneer  Construction  Company  entered  Into 
a  contract  with  McDonald  tor  the  construc- 
tion of  tbe  mlarged  w^  and  beadgate;  that 
thereafter  the  old  beadgate  and  weir  of  the 
two  canal  companies  were  removed,  and  In 
their  place  McDonald  constnK^ed  the  new 
ones,  and  thereafter  duly  filed  bis  mechanic's 
lien  upon  the  entire  property  to  secure  the 
balance  due  him. 

[2]  Tbe  plalntUh  in  error  alleged  that  the 
Pioneer  Gongtmction  Otnnpany's  contract  was 
with  the  defendants  In  error  tbe  Florida 
Canal  Company  and  the  Florida  Canal  Bn- 
largment  Company.  This  allegation  was  de- 
nied. The  conxt  found  that  the  Pioneer  Con- 
struction Company's  contract  was  with  the 
Irrigation  district ;  that  tbe  canal  companies 
bad  nothing  to  do  with  It ;  that  it  was  not 
made  for  their  benefit;  that  the  omstructlon 
provided  tor  therein  was  not  a  part  of  their 
property  nor  an  addition  tboreto,  bnt,  to  tbe 
contrary,  that  the  canal  at  the  Florida  Canal 
Company  and  tbe  enlargement  owned  by  the 
Florida  Canal  Enlargement  Company  and  the 
second  enlargement  constructed  for  the  irri- 
gation district  were  separate  entitles;  that 
the  work  to  be  performed  by  the  district  In 
making  the  beadgate  and  weir  necessary  to 
accommodate  such  second  enlargement  did 
not  constltate  tbe  erection  of  a  strjacture  up- 
on, nor  the  making  of  an  improvement  to,  the 
original  ditch,  or  to  its  first  enlargem^t,  for 
which  reason  the  right  of  mechanic's  lien 
did  not  atta(di  to  the  original  canal  or  Its 
first  enlargement.  Commenting  upon  tbls 
subject,  the  learned  trial  judge  said : 

"Ab  to  the  relation  of  the  canal  company  and 
the  canal  enlargement  company  to  this  beadgate 
and  weir,  it  seems  to  me  tbat  tbe  situation  in 
this  case  must  be  held  to  be  just  the  same  as 
it  would  be  iu  any  other  case  of  the  enlarge- 
ment of  a  ditch  by  a  new  and  independent  claim- 
ant An  irrigation  ditcb,  with  its  right  of  way, 
constitntes  a  peculiar  form  and  spedes  of  prop- 
erty. It  may  be  easily  subject  to  an  improve- 
ment which  will  give  right  of  lien  upon  it ;  but, 
at  the  same  time,  it  is  a  separate  and  distinct 
piece  of  property.  If  the  owner  of  the  origi- 
nal ditch  simply  enlarges  the  same,  then  be 
must  be  improvmg  his  own  property;  but  if 
some  other  person,  acting  under  the  statute,  sees 
fit  to  add  an  enlargement  for  his  own  use  and 
benefit,  he  cannot  truly  be  said  to  be  improving 
in  any  way  the  original  ditcb.  He  is  merely 
combining  a  new  structnie  of  hla  own  with  an 
already  existing  structure  <rf  tbe  orifiual  owner. 
Tbe  enlargement  is  a  new  and  distmct  and  in- 
dependent structure.  It  is  not  built  upon  nor 
made  as  an  improvement  of  tbe  original  struc- 
ture. Whether  tbe  new  ditch  be  an  extensicm  of 
tbe  c4d  ditcb.  w  whether  it  be  an  ealargement 
of  the  old  ditdi.  it  nersrtbalBss  constitutas  a 


newly  created  piece  of  property  in  distinct  own- 
ership, and  in  no  legal  sense  built  upon  the  first 
one.  It  seems  to  me  to  I>e  immaterial  whether 
the  original  owner  resists  from  the  beginning  and 
compels  a  condemnation  suit,  or  whether  be 
acQuiescea  in  the  enlargement,  or  whether  be  re- 
mains silent  during  its  construction.  I  can  see 
no  sound  reason  under  the  law  for  holding  that 
he  must  resist  tbe  enlargement,  which  the  law 
allows,  in  order  to  prevent  liens  from  attach- 
ing to  bis  own  ditch  when  another  one  is  con- 
structed through  it.  And  if  the  enlargement, 
whether  by  acquiescence  or  condemnation,  is 
on  tbe  same  basts,  then  I  am  satisfied  that  the 
mechanic's  lien  law  never  was  intended  to  ap- 
ply, and  does  not  apply,  so  as  to  give  a  lien  upon 
tbe  first  ditcb,  because  some  other  person  con- 
cludes to  construct  his  ditch  tbrougb  It  end 
combine  the  flow  of  water.  As  heretofore  stat- 
ed, in  my  judgment  this  case  is  based  upon  the 
contract  rights,  and  not  upon  tbe  statute  of 
nonnotice;  but,  even  if  tbe  action  were  based 
upon  the  statute,  it  seems  to  me  It  could  not 
apply  to  tbe  situation." 

We  agree  with  the  above  comments  and  are 
of  opinion  that  under  such  circumstances  no 
Hen  conld  attach  to  the  original  canal  by 
virtue  of  there  being  added  thereto  by  some 
one  else  additional  space  as  a  separate  en- 
tity thus  acquired  and  to  be  thus  used.  Nich- 
ols V.  Mcintosh,  19  Goto.  22,  34  Fac  278; 
Farmers*  High  Line  C.  &  R.  Co.  t.  South- 
worth,  IS  Colo.  lU,  21  Pac.  1028,  4  I*  B,  A. 
767  ;  Kominger  r.  Squires,  9  Colo.  327,  12 
Paa  213.  The  same  mle  applies  to  the  en- 
largement of  the  beadgate  and  weir  In  the 
first  Instance,  which  are  but  a  part  of  the 
entire  system,  even  though  new  ones  have  to 
be  constructed  in  order  to  supply  tbe  needs 
created  by  the  enlarged  use.  Sand  Creek  Ij. 
I.  Co.  T.  Davis,  17  Colo.  826,  29  Pac.  742; 
Patterson  v.  Brown,  etc.,  Ditch  Oa,  8  Colo. 
App.  611,  34  Pac.  769. 

[3]  Tbe  court  found  that  upon  August  18, 
1910,  the  irrigation  district  d^vered  to  the 
Pioneer  OomAructlon  Company  the  sum  of 
$350,000  par  value  of  its  bonds  as  payment 
in  fnll  for  tbe  right  of  way  for  this  second 
ttilargemait,  for  some  other  property,  and 
for  the  completion  of  the  canal,  beadgate, 
weirs,  etc.,  called  for  by  their  contract  of 
July  2,  1910;  that  this  Included  paymrat  for 
the  wori£  thereafter  performed  by  McDonald 
under  his  contract  of  December  1st,  follow- 
ing ;  that  the  conveyances  to  the  district  were 
executed  and  delivered  and  that  the  title  to 
all  the  property  became  vested  In  the  die- 
trlct  on  August  IS,  1910 ;  that  for  these  rea- 
sons, at  the  time  McDonald  entered  Into  his 
contract  with  the  Pioneer  Construction  Com- 
pany for  his  work,  the  coustructioa  ccmi- 
pauy  was  an  original  contractor  with  the  dis- 
trict for  the  work  which  McDonald  was 
thereaftra  to  perform;  tbat  at  tbat  time  the 
contxactw  had  been  paid  In  full  for  all  ot 
tbls  woA ;  that  the  district's  Interest  there- 
in was  not  subject  to  a  mechanic's  Uen  up- 
oa  account  of  Its  being  a  public  corporation. 
The  questioD  which  then  presents  itself  Is 
whether  the  property  of  an  irrigatlm  dis- 
trict to  be  used  exclusively  for  the  purposes 
for  which  the  district  was  created  Is  exempt 
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from  mechanic's  Uens,  tbe  same  u  property 
thus  used  by  otber  public  corporatiiHis.  We 
think  It  Is. 

Under  our  statutes  an  IrrlgBtlon  district  Is 
a  public  corporation.  Its  revenues  are  pro- 
Tided  by  tazatl(m  tbe  same  as  otber  munic- 
ipalities. W6  are  miable  to  perceive  any 
reason  why  Its  property,  so  far  as  mecban- 
l<fs  liens  are  concerned,  should  not  be  gov- 
erned hy  the  same  rules  as  those  applicable 
to  otha  pnlAlc  corporations.  Anderson  t. 
Grand  Valley  Irr.  DIat,  35  Goto.  fi25.  85  Pac 
318;  McCord  ICerc;  Go.  t.  Mclntyre,  25  Oolo.- 
App.  876,  188  Pa&  60;  Merchants'  Mat 
Bank  T.  Bscondldo  I.  Dlst.,  144  CaL  329,  77 
Pac.  837 ;  Tarlock  Irr.  Dlst  t.  WllUams,  76 
GaL  860,  18  Pac;  879;  Alfftlfa  Irr.  Dist  T. 
Oolllns,  46  Neb.  ^1,  64  N.  W.  1086;  FaU- 
brook  Irr.  Dlst  t.  Bradley,  164  IT.  S.  112, 17 
Snp.  Ct  06,  41  L.  Bd.  S6D;Vlel  im  Water 
Bights  (2d  Ed.)  |  42&;  4  Cyc.  S17;  San  Fran- 
cisco Sav.  Unlcm  t.  Bedamatlou  IMst,  144 
Gal.  689.  79  Pac.  374. 

[4]  That  the  pr(^>erty  of  a  pnbUc  corpora- 
tion acquired  and  used  for  public  purposes 
Is  not  sabjeet  to  a  mechanlc'B  lien,  ve  take  It 
cannot  he  sertoosly  questioned.  25  Oyc  26; 
Ftorman  t.  Sdiool  District,  6  Colo.  App.  819, 
40  Pac.  468;  aiunnas  t.  Urbana  Scfliool  Dlst, 
71  m.  2837  San  Frandaco  Sav.  Union  r. 
RecUunatton  Dlst,  supra;  Whiteside  r. 
Sdiool  Dlst,  20  Mont  44,  49  Pac.  446 ;  Port> 
land  I*  &  M.  Go.  r.  School  Dlst.,  IS  Or.  283, 
10  Pac  860;  Natl.  Fire  P.  Co.  t.  Hantlnston, 
81  Oonn.  632,  71  Aa  911,  20  L.  B.  A.  (N.  S.) 
261 ;  Horey  t.  East  Providence,  17  R.  I.  80, 
20  Atl.  205,  9  K  R.  A.  156;  Ouest  t.  Lower 
Merton  Water  Co.,  142  Pa.  610,  21  Atl.  1001, 
12  U  R.  A.  824. 

tl]  The  plaintiCPs  in  error,  In  their  amend- 
ed complaint,  allege  that  the  Florida  Mesa 
irrigation  district  Is  a  duly  organized  and 
existing  Irrigation  district  under  the  laws 
of  this  state.  In  their  motloD  for  a  new 
trial,  they  set  forth  that  prior  to  July  6, 
1912,  a  salt  was  brought  <hi  the  Telation  of 
the  people  against  certain  persons  assuming 
to  act  as  directors  of  this  district ;  that  the 
Pioneer  Constructton  Company  and  one  Dorst 
Intervened  in  said  action;  that  on  said  date 
last  named  a  decree  was  entered  to  the  ef- 
fect that  our  irrigation  district  act  was  un- 
constitutional, /for  which  reason  a  writ  of 
ouster  was  issued  and  that  said  pretended 
district  was  decreed  to  have  no  I^al  exist- 
ence, etc.;  that  thereafter  the  Pioneer  Con- 
struction Company  and  Dorst  sued  out  a  writ 
of  error  in  the  Supreme  Court  and  procured 
a  supersedeas  of  this  Judgment;  that  on  the 
18th  of  February,  1014,  which  was  prior  to 
the  decisi(m  in  this  case  (which  was  ren- 
dered February  20. 1915),  the  Supreme  Court 
for  want  of  prosecntlon,  dismissed  the  pro- 
ceeding In  error?  that  tUs  was  with  the  con- 
sent of  the  attorn^  for  defendants  in  er- 
ror In  this  cas^  who  were  also  acting  for  the 
Pioneer  Omstrnctton  Company  and  Dorst 


in  the  writ  of  errw  case;  that,  notwithstand- 
ing this  t&ct,  the  same  attorneys,  on  May 
2,  1914,  filed  In  this  case,  npon  behalf  of  the 
defendants  in  error,  including  the  pretended 
Irrigation  district  separate  answers  to  plain- 
tiffs' amended  complaint  In  whldi  they  al- 
leged that  the  property  of  the  ^strict  was 
not  subject  to  a  me<^ntc*8  Vm  because  It 
was  a  mnnidpal  corporation.  Plalntlflli  In 
error  daim  that  on  acconnt  of  these  facts 
the  other  defoidants  in  error  and  the  at- 
torneys for  all  of  them,  at  the  time  of  flllng 
these  answers,  concealed  from  the  court  and 
from  the  plaintiffs  in  error  the  Cact  that  this 
court  bad  decreed  that  there  was  no  sncfa 
municipal  corporation  In  exMeoce  and  there- 
by procured  the  court  to  make  a  flndlns  of 
facts  that  the  district  was  a  public  corpina- 
tlon  and  the  owner  of  tbe  prop^ty,  for 
which  reason  the  lien  could  not  attach ;  that 
this  was  newly  discovered  material  evidence 
which  could  not  with  reasonable  diligence, 
have  beoi  discowed  and  procured  at  the 
triaL  UpcHi  the  hearing  of  this  mod  on,  it 
was  alleged  by  defendants  In  error  and  ad- 
mitted by  counsel  for  plaintiffs  In  error  that 
their  counsel  had  known  all  along  of  the 
existence  of  the  quo  warranto  suit  o£  the 
decree  of  the  district  court  therein,  of  the 
suing  out  of  the  writ  of  error,  of  obtaining 
the  supersedeas,  and  in  fact  everything  with 
the  exception  of  its  dismissal  for  want  of 
prosecution. 

The  trial  court  denied  the  motion  for  a 
new  trial  for  three  reasons:  First,  evidently 
lack  of  diligence  in  ascertaining  the  exist- 
ence of  the  allied  newly  discovered  evl- 
denee.  Sec<md,  that  the  plaintiffs,  harlns  al- 
leged the  existence  of  the  public  corpora- 
tion and  tried  their  case  upon  that  tbeoiy 
seeking  to 'hare  their  lien  attached  upon  the 
entire  property,  regardless  of  their  allesation 
that  it  was  an  Irrigation  district,  are  estop- 
ped from  thereafter  seeking  to  show  to  tbe 
contrary  and  thus  secure  a  new  trial  upon  a 
different  position  than  the  one  started  with 
and  contlnned  throughout  the  trial.  And, 
third,  that  it  could  have  made  no  dUEeremce, 
so  far  as  they  were  concerned  upon  the  lien 
question,  had  these  facts  been  disclosed  prior 
to  the  rendition  of  the  Judgment  We  tliink 
the  third  reason  Is  correct  hence  will  not 
pass  upon  the  first  or  seccmd. 

[I]  Until  the  decision  In  the  quo  warranto 
proceeding  became  final  by  the  dismissal  of 
that  action  in  this  court,  a  supersedeas  bar- 
ing been  granted,  the  district  was  a  de  Cacto 
corporation. 

[7]  In  Jones  T.  Aspen  Hardware  Co.^  21 
Colo.  263,  40  Pac.  457,  20  L.  B.  A.  143,  SS 
Am.  St.  Rep.  220,  this  court  said: 

"To  coDStitote  a  de  facto  corporation,  there 
must  be  either  a  charter  or  a  law  anthorisinc 
the  creation  of  such  a  corporation,  with  an  at- 
tempt In  Rood  fath  to  oemiuy  with  its  terms,  and 
also  a  vaae  or  attsmpt  to  snteiss  eorporate  pow- 
ers under  it" 
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.  See^  AlBO,  Reclamation  District  t.  McFbee, 
18  Oal.  App.  382,  109  Pac.  1106;  2  Cook  on 
Corporations  (Btb  Ed.)  p.  1806;  Marshall  T. 
Keacb,  81  N.  B.  (lU.)  20;  Society  Pemn  r. 
City  of  Clereland.  43  Ohio  St.  481.  3  N.  S. 
357 ;  Toledo,  eta,  B.  Co.  r.  Continental  Trast 
Co.,  95  Fed.  497;  Geori^a  S.  R.  €o.  v.  Trust 
Co.,  94  Ga.  806. 

[I]  In  Smith  on  the  Modem  Law  of  Munio- 
IpBl  CoKporatlona.  vol.  1,  {  64,  It  Is  said,  in 
sabstance,  that  in'  case  of  inunlclpal  corpora- 
tions tliere  may  be  a  cori>oratloQ  de  facto. 
When  B  znanldpal  body  has  assumed,  under 
OQlor  of  autbority,  a&d  exercised  A»  a  consld- 
tnble  period  of  time,  with  tba  consent  of  the 
state,  the  powers  of  a  public  corporation,  of 
the  kind  recognised  by  the  organic  law,  that 
neither  the  corporation  nor  any  private  party 
can.  In  private  litigation,  qaestton  the  l^al- 
Ity  of  Its  exigteDce. 

[I]  In  People  t.  Ia  Bd^  67  CaL  628,  at 
page  S80^  8  Fa&  M,  at  paga  8T.  tt  Is  said: 
•  "A  corporation  de  facto  may  legally  do  and 
pertonn  every  act  and  thing  which  the  same 
entity  could  do  or  perform,  were  it  a  de  jure  oor- 
poratkm.  As  to  au  tlie  world,  except  tiie  para- 
moont  authority  under  which  it  acts  and  from 
which  it  receives  its  charter,  it  ooeaples  the 
same  position  as  though  in  all  respects  valid, 
and  even  aa  against  the  state,  except  in  direct 

jtroceedings  to  arrest  Its  usurpation  of  power, 
t  is  subletted,  its  acts  are  to  he  treated  as  e^ 
fleadoua." 

In  Back  v.  Carpenter,  29  Kan.  849,  a  dty 
of  the  third  class  had  acted  as  a  city  of  the 
second  class,  under  an  act  of  the  Le^latnre 
thereafter  held  nnconstltuttonal.  The  court 
held  that,  during  the  period  it  thus  acted.  It 
watf  such  de  facto,  and  everything  done  by 
It  and  its  officers  daring  that  time  which 
wonld  have  been  valid  if  It  had  been  In  law, 
as  well  as  In  fact  a  city  of  the  second  class, 
must  be  held  legaL 

[10]  The  principles  announced  in  the  cases 
last  dted  are  applicable  here,  regardless  of 
the  trial  court's  ruling  in  the  quo  warranto 
suit  to  the  contrary ;  the  statute  authorizing 
,the  incorporation  of  this  district  was  then  in 
existence,  and  its  validity  has  t>een  sustained 
by  this  court  Anderson  v.  Grand  Valley  Irr. 
Dlst,  35  Colo.  625.  85  Pac  313.  Ther«  had 
been  an  honest  effort  to  comply  with  It; 
hence,  so  far  as  this  district  Is  concerned,  its 
proceedings  thereunder,  up  to  the  time  that  it 
was  dissolved,  must  be  held  to  have  been 
attempted  under  a  valid  law.  "While  we  do 
not  interfere  with  the  ultimate  Judgment  In 
the  former  case,  which  it  must  be  conceded 
was  rendered  upon  a  false  premise,  yet  we 
cannot  allow  the  erroneous  reason  for  that 
Judgment  to  overcome  the  proper  effect  to  be 
given  the  statute  in  another  case  which  af- 
fects  the  rights  of  others  not  parties  to  the 
other  action.  At  the  time  McDonald  entered 
Into  his  contract  with  the  Pioneer  Construc- 
tion Company  for  this  work,  It  held  a  eon- 
tract  therefor  with  the  district  which,  at  that 
time,  was  a  de  facto  public  corporation.  As 


sadi  public  ,  corporation;  the  district  had  paid 
to  its  contractor,  the  Pioneer  Construction 
Company,  the  full  amount  due  or  to  become 
dne  from  It  for  the  McDonald  work.  At  that 
Um^  also  when  the  work  was  done  and  when 
this  suit  was  brought,  it  was  stUl  In  existence 
as  a  de  facto  public  corporation,  for  whldi 
reason  its  property  was  not  subject  to  a  me- 
chanic's lien. 

[11]  We  cannot  agree  that,  upon  its  dis- 
solution, its  property,  paid  for  during  Its  ex- 
istence as  a  de  facto  public  corporation,  re- 
verts back  to  the  original  owner,  nor  that  its 
dissolution  brings  to  life  any  right  in  fovor 
of  other  parties  against  It,  wbldi  did  not  and 
could  not  exist  during  Its  lifetime.  For 
these  reasons  we  are  of  opinion  that,  up  to 
and  at  the  time  of  its  dissolution.  Its  assets 
and  liabilities  were  controlled  Igr  ttie  omdl- 
tlons  existing  at  and  prior  thereto,  one  <^ 
which  Is  (as  held  by  the  great  w^gfat  of  au- 
thority) that  It  was  a  de  fiuto  public  corpora^ 
tlon. 

The  Judgment  la  afflnned. 

AiQrmed. 

WHITB,  O.  J.,  and  TELLER.  J.,  cOQCOr. 


DSNTBR  AUTO  GOODS  CO.  v.  |*EDRLBSS 
RADIATOR  OO.    (No.  8800.) 

(Supreme  Court  of  Colorado.   March  6,  1917.) 

1.  Tbzax.  «=>261(1)— ■InsTBiioxioii0-^>Knira- 

XS-NOT  Pi^oso. 
A  requested  instruction  presenting  a  de- 
fense not  pleaded  is  properly  rafused. 

[Ed.  Note.— For  other  cases,  see  Trial,  dent. 
Dig.  IS  687,  688.  594.] 

2.  SaU8    <^s»437(1)  —  BbXAOS    OF  IlCPXJXD 
WABBAHTr— OENEBA.L  DurXAZ. 

In  a  seller's  action  for  price,  a  gtneral  de- 
nial does  not  present  the  isBue  that  the  seller 
breached  an  implied  warranty. 

[Ed.  Note.— For  other  eases,  see  Sales.  Gent 
Dfg.  H  124S-12B0.1 

8.  Sales  $=>487(1)— Bbbach    ov  Iufueu 

Waebantt— Plbadino. 
In  a  seller's  action  for  price,  a  defense  de- 
aying  the  sales  contract  all^ea  by  plaintiff, 
and  alleging  a  different  agreement,  does  not 
present  the  issae  of  an  implied  warranty 
breach,  although  alleging  the  articles  delivered 
were  valueless  for  the  purpoaes  intended. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  18  1248-1250.1 

4.  Saij»  «=>437(1)— Bbbaoh    ot  Iupxjkd 

WaEBAITTY— PLEAniNG. 
In  a  seller's  action  for  price,  a  defoise  al- 
leging the  sales  contract  was  procured  by  fraud 
and  misrepresentations  concerning  the  quality* 
of  the  articles,  etc.,  does  not  raise  the  issue  Ot 
an  implied  warranty  and  breach  thereof. 

[Ed.  Note.— For  other  cases,  ase  Sales,  Cent 
Dig.  SS  1248-1250.] 

K.  Appeal  and   Erbob  «=>1002— Tbbdioi- 

Conflicting  Evidkmcb. 
A  verdict  npou  conflicting  evidence  will  not 
be  disturbed,  unless  manifestly  against  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8985-3937.] 
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EJrror  to  District  Oonrt,  City  and  OoTinty 
of  Denver;  Jciin  A.  Perry,  Judge. 

Action  by  the  Peerless  Radiator  Company 
against  tbe  D^ver  Auto  Goods  Company. 
Jadgmrat  tor  plaliMifl,  and^  detoulant  brings 
error.  Affirmed. 

Charles  K.  Phillips,  of  Denrer^  for  plain- 
tiff in  error.  George  K.  Andma,  of  Doiver, 
for  detendant  In  error. 

AXAMN,  J.  This  was  an  action  brought 
by  the  Peerless  Radiator  Gompaoy  against 
the  Denver  Auto  Goods  Company  for  the 
price  of  certain  heaters,  designed  for  the  pur- 
pose of  heating  antomoMtes.  Ihe  plaintiff 
claimed  that  the  sale  was  made  pursuant  to 
a  written  agreonait  In  the  form  of  an  order. 

Tbe  defendant  Interposed  three  defenses: 

First.  A  general  denial. 

Second.  It  relied  upon  anottm  alleged 
wrlttm  agreemfflit,  also  In  t3ie  form  ot  an  or- 
der, but  which  was  not  an  offer  to  purchase 
the  goods  outright;  it  contained.  Instead, 
language  Indicating  that  the  goods  were  to 
be- taken  on  consignment,  as  follows: 

"In  consideration  of  the  above  (order)  we 
are  to  have  10  No.  1  heaters  gratis  for  adver- 
tising purposes.  The  balance  to  be  paid  for 
when  sold  if  found  satLsfactory  in  every  par- 
ticular." 

The  second  defense  also  contained  the  fol- 
lowing all^tlon: 

"That  said  beaters  were  not  found  satisfac- 
tory by  the  defendant,  but  were  worthless  and 
of  no  value  for  the  purposes  for  which  they 
were  and  are  Intended  and  cannot  be  sold  ex- 
cept for  jank." 

Third.  Tbe  third  defense  alleged  that  the 
contract  was  procured  by  fraud  and  misrep- 
resentation concerning  matters  which  includ- 
ed tbe  quality  and  fitness  of  the  articles  sold. 

Trial  was  had  to  a  Jury,  which  found  for 
the  plaintiff,  and  Judgment  was  altered  up- 
on the  verdict 

The  plaintiff  in  error,  def^dant  below,  as- 
signs error  upon  the  refusal  of  tbe  trial  court 
to  submit  to  the  jury  the  foUowlog  Instruc- 
tion: 

"The  court  instructs  the  jury  that  if  tktv 
find,  from  a  preponderance  of  the  testimony, 
Utat  the  beaters  m  C|ue8ti<m  would  not  proper- 
ly heat  tbe  parts  of  automobiles  used  for  the 
seating  of  passengers,  and  therefore  do  not 
and  will  not  answer  the  purpose  for  which 
they  are  designed,  your  venllct  should  be  for 
the  defendant  and  against  the  plaintiff." 

We  will  assume  that  the  plaintiff  In  error 
Is  correct  In  its  statement,  as  appears  in  its 

^rief,  as  follows: 

"Tills  instruction  embodies  the  principle  of 
an  implied  warranty  being  affixed  by  law  in 
cases  of  sales  of  articles  manufactured  and  sold 
for  a  particular  purpose  by  the  vendor." 

We  will  concede  also  that  there  was  evi- 
dence in  the  case  on  both  sides  bearing  upon 
the  fitness  of  tbe  heaters  for  the  purpose  for 
which  they  were  designed  or  purchased,  but 
such  evidence  was  relevant  under  tbe  issue 
framed  by  the  third  defense  as  bearing  upon 
the  allied  firaud  and  misrepresentation. 
The  trial  court  gave  an  instmtitiaa  upm  this 


issue  and  this  feature  ct  tiie  case,  and  no 
complaint  is  made  otf  the  glvinc  of  sndi  In- 

structton. 

It  may  also  be  conceded  that  tbe  evidence 
upon  the  quality  and  fitness  of  tbe  articles 
sold  was  relevant  to  the  Issue  made  by  the 
second  defense,  but  we  think  that  issue  was 
sufficiently  covered  by  tbe  Instructions  giv- 
en. The  court,  in  substance,  Instmeted  the 
Jury  that  If  they  diould  find  and  believe  tnm 
the  evidence  that  the  defendant  did  not  en- 
ter Into  the  contract  sued  on  by  plaintiff,  or 
that  the  defendant  did  entw  Into  the  con- 
tract as  described  In  defendant's  second  de- 
fense, they  should,  -in  either  event,  lendw 
tbelr  verdict  for  defendant.  This  Instructkm 
Is  not  complained  of. 

[1]  The  instruction  requested  would  hav« 
been  properly  sulnnltted  to  the  Jury  only  if 
the  pleadings  had  properly  raised  tbe  Issne 
of  Implied  warranty  and  its  breach.  An  in- 
struction presenting  a  defense  not  pleaded  is 
erroneous  and  properly  refused.  Green  t. 
Brady,  162  Ahi.  507,  44  South.  408.  Instruc- 
tions should  be  cwfined  to  the  Issues  made 
by  tbe  pleadings.  An  instruction  which  Is 
based  on  an  Issue  not  raised  1^  the  jdeadinca 
is  erroneous,  and  may  properly  be  refused. 
38  Cyc.  leiB. 

[2]  The  pleadings  tn  this  case  did  .not  raise 
the  Issue  of  Implied  warranty  of  quality  and 
fitness  and  the  breach  of  such  warranty. 
This  Issue  could  not  arise  out  of  the  general 
denial.  "Under  the  general  denial  the  de- 
fendant cannot  show  that  the  goods  were 
valueless  because  not  of  the  quality  ordered." 
19  Enc  PL  &  Pr.  38.  Where  the  defendant 
purchaser  relies  upon  the  breach  of  tbe  Im- 
plied warranty  of  quality  and  fitness  be  must 
affirmatively  plead  such  matter. 

[3]  It  cannot  be  held  that  such  matter  la 
pleaded  in  the  second  defense.  That  defense 
in  effect  sinqily  denies  the  alleged  ccmtract 
sued  on  by  plaintiff,  and  substitutes  another 
agreement,  which  is  relied  on  by  defendant. 
The  plea  of  implied  warranty  and  its  brea<^ 
is  a  plea  of  new  matter,  and  Is  tbe  same  as  * 
a  plea  of  confession  and  avoidance.  Such 
plea  must  give  color,  and  admit  the  material 
facts  of  the  opponent's  pleading  either  ex- 
pressly In  terms,  or  in  effecL  Bouv.  Law 
Diet  (Rawle's  3d  Rev.).  The  second  defense 
does  not  ^ve  color;  It  ^oea  not  confess.  It 
expressly  denies  tbe  contract  sued  on,  and 
therefore  denies  any  liability  on  the  contract 
relied  on  by  plaintiff  regardless  of  any  facts 
concerning  the  quality  and  fitness  of  tbe  ar- 
ticles in  question. 

[4]  The  third  defense,  as  before  stated,  is 
based  upon  fraud  and  misrepresentation,  and 
does  not  raise  tbe  Issue  embodied  In  the  re- 
quested Instruction.  There  was  no  error  in 
the  refusal  to  give  aalA  Instmctlon. 

[E]  Plalotlff  In  error  also  complains  that 
the  trial  court  erred  in  entering  judgment 
upon  the  verdict  for  the  reason,  as  it  al- 
leges, that  said  verdict  was  against  the 
weight  of  the  evldanob  We  luve 
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the  record  and  note  the  conflict  In  the  teati- 
mony,  .bat  are  unable  to  find  that  the  rerdlct 
was  manifestly  against  the  weight  of  the  evi- 
dence. As  was  said  In  the  case  of  Johuwn 
r.  Soontze.  21  Cola  489,  43  Pac  445: 

"Th^  nile  is  well  settled  by  the  repeated  de- 
dsIoiiB  of  this  ooort  that  the  finding  of  the 
trial  court  or  the  verdict  of  a  jury  upon  «m- 
flicting  teatimony  will  not  be  duturbed,  unlen 
manifestly  against  the  weight  of  evidence." 

The  Judgment  Is  affirmed. 
Affirmed. 

WHITE,  O.  J.,  and  BAILXT,  J.,  concur. 


DBNYBB  &  B.  G.  R.  CO.  T.  WIIiSON. 
(No.  83S&) 

(Supreme  Court  of  Colorado.   March  5,  1917.) 

1.  Death  *=all— Action  fob  Death— Statu- 
TOBT  Natues  or  Right. 

A  risbt  of  action  against  an  employer  for 
wrongfully  CBuaing  a  servant's  death  is  strict- 
ly statutory,  since  none  existed  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  SS  10,  15.1 

2.  ComiEBGX  «=>8(6)— INIVBSTATB  COMUBRCE 

—  Action  fob  Sbbtamt's  Deaih  —  What 
Law  Govebns. 
Under  Const.  U.  S.  art  6,  mahing  federal 
laws  supreme,  the  federal  Employers'  Xtiability 


86sV-866&])  governs  a  railroacTs  liability  for 
death  of  a  servant  engaged  in  interstate  com- 
merce, although  MiUs'  Ann.  St  1912,  S|  2181- 
2188,  also  gives  a  right  of  action  for  wrongful 
death  against  the  employer. 
8.  Death  <8=>31(3)— FedebalBkplotees' LiA- 

biutt  Act— Who  May  Sue. 
Under  federal  Employers'  Liabiiity  Act,  tbe 
administrator  or  executor  alone  can  sue. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  S  38.1 

4.  COMUEBCB  «=»27(5)— FeDBEAL  SjUFLOTEBS* 

LiABiuTT  Act— what  Constitdtes  "Intek- 

8TATC  OOHUBCE." 
Where  an  employ^  wrecker  or  car  repairer 
of  a  railroad  engaged  in  both  intra  and  unter 
state  commerce  was  killed  while  clearing  a 
wreck  to  allow  both  local  and  interstate  traf- 
fic to  proceed,  the  deceased's  work  constituted 
interstate  commerce,  making  the  federal  Em- 
ployers* Liability  Act  applicable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phzasesr  First  and  Second  Series,  Inter- 
state Gommevce.] 

Ow  GOMIIEBCE  «S»8(6)— ImriBarATE  OOIOCBBOB 

—  Federal  EHPLoxraa'  LxAsmrr  Act  — 

Waivinq  BENEnr. 
Although  the  pleadings  in  an  action  against 
a  railroad  for  wrongful  death  of  an  employ^ 
did  not  bring  the  case  within  the  federal  Em- 
ployers' Liability  Act,  but  the  evidence  admit- 
ted without  objection  did.  defendant  had  not 
waived  its  right  to  object  tliat  plaintiff  could 
not  maintain  the  action  under  the  state  statute. 

6l  Death  «=»ai(6)i  —  Federai.  Bmplotees' 

Liasilitt  Act^Who  Mat  Sue. 
A  widow  cannot  sue  under  the  federai  Em- 
ployers* Liability  Act,  although  any  sum  re- 
covered by  the  personal  representative  wou^ 
necessarily  inure  solely  to  her  benefit 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.S§  41,  42.] 


En  Banc.  Error  to  District  Oourt,  Chaffee 
County ;  Charles  A.  Wllkln,  Judge. 

Action  by  Lutlcla  Obedience  Wilson  against 
the  Denver  &  Rio  Grande  Railroad  Company. 
Judgmoit  for  jfiaintUt,  and  defmdant  brings 
error.  Reversed  and  remanded. 

E.  N.  Clark,  J.  A.  Marsh  and  B.  G.  lAcaa, 
an  of  Denver,  for  plalotftt  in  error.  O.  K. 
Hartenstein,  ot  Bnena  Vista,  tot  defendant  In 
error. 

WHITD,  a  J.  Defendant  In  error,  herein- 
after referred  to  as  plalntUf,  recovered  a 
Judgment  In  damages  against  plaintiff  tn  er- 
ror on  account  of  the  death  of  her  husband, 
George  D.  Wilson.  The  c<»nplaint  alleged 
that  def^dant  was  a  Colorado  cwporatton 
and  owned  and  operated  a  railroad  "in  and 
through  the  state  of  Golwado" ;  that  on  the 
8th  day  of  October,  1912,  It  was  engaged  in 
building  a  temporary  or  "ehoofly"  track 
around  a  freight  wreck  on  its  road  near  a 
designated  station  in  this  state,  and,  In  the 
conatrnctlon  thereof,  placed  a  quantity  of 
giant  powder  upon  the  surface  of  two  large 
rodcs  approximately  148  feet  apart,  on  the 
line  of  the  temporary  track,  and  careleaaly, 
recklessly,  and  neglig^tly,  without  giving 
proper  notice  of  Its  Intention  so  to  do,  ex- 
ploded tbe  same;  that  plaintiff's  husband 
was  at  the  time  an  employe  of  the  defend- 
ant and  engaged  In  the  performance  and  dis- 
charge of  his  duties  as  such  employ^  and 
was  then  and  there,  by  me  of  such  e:q;>lo- 
tAoaa,  killed  without  fault  on  bis  part ;  that 
plaintiff  was  dependent  upon  ber  husband  for 
support,  and  by  reason  of  his  death  was  dam- 
aged In  tbe  sum  of  $5,000,  for  which  she  ask- 
ed  judgment  with  Interest  from  tbe  date  of 
filing  tbe  complaint  The  answer  admitted 
tbe  corporate  existence  of  the  defendant  the 
nature  and  character  of  its  busing,  tbe  re- 
lationship of  plaintiff  to  deceased,  and  his 
employment  by  defendant  as  alleged  In  the 
complaint,  denied  that  tbe  death  of  plain- 
tiff's husband  was  caused  by  defendant's  neg- 
ligence, and  alleged  that  It  was  due  to  bis 
own  negligence. 

At  tbe  close  of  the  evidence  defendant 
questioned  the  right  of  plaintiff  to  maintain 
the  action,  and  asked  that  the  jury  be  in- 
structed to  the  effect  that  If  a  cause  of  action 
existed  under  the  facta  and  circumstances 
disclosed,  it  could  be  prosecnted  only  by  the 
personal  representative  of  deceased,  and  not 
by  plaintiff  In  ber  individual  capacity.  The 
requested  instruction  was  refused,  and,  over 
the  objection  of  the  defendant  the  cause 
submitted  to  the  Jury  upon  tbe  theory  that 
the  state  law  controUed. 

[1,  2]  As  no  right  of  action  existed  at  com- 
mon law  In  any  one  to  recover  damages  for 
tbe  death  of  a  person  resulting  through  the' 
negligence  of  another  (Michigan  Central  B. 
R.  Co.  V.  Vreeland,  227  U.  S.  69,  33  Sup.  Ct 
192,  67  L.  Ed.  417,  Ann.  Oas.  1914C,  176)*  U 
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Is  essential  that  came  ct  sctkra  be  based 
oa  wme  applloUde  statute.  Tlie  complaint 
stated  a  cause  oC  acllmi  under  tbe  state  law, 
but  there  was  a  federal  statute  (85  Stat.  60, 
e.  14»;  86  Stat  2&1,  a  148)  relating  to  the 
UabUlty  ct  railroads  when  engaged  In  Inter- 
state commerce,  for  ttw  deaOi,  thnm^  their 
negllsenoe,  any  of  their  enqdoyte  while 
engaged  In  sndi  caametco,  and  It.beonnes 
necessary  to  determine  which  of  these  stat- 
utes Is  applicable  to  this  case.  The  two 
statutes  coTer  the  same  subject,  are  unlike 
In  substantial  respects,  and  cannot  occupy 
the  same  Add.  OSils  has  been  settled  by  the 
Sttpreme  Ckmrt  oit  tbe  United  States  In  nu- 
merous decisions.  Second  flkJ^tloyers*  Ua- 
bUlty  Cases  (Mondon  v.  N.  X.,  N.  H.  ft  H.  B. 
Co.,  228  U.  B.  1,  82  Sop.  Gt  169.  B6  Ed. 
327,  88  Lw  B.  A.  [M.  S-]  44};  Taylor  t.  Tay- 
lor, 232  n.  S.  863,  84  Sup.  Ct  360,  68  I*  Ed. 
688;  St  Louis,  S.  F.  ft  T.  By.  Ca  t.  Seale, 
229  U.  S.  use,  88  Sup.  Ot  651,  87  U  Bd.  1129, 
Ann.  Cas.  19140, 1S6;  Mieblgan  Oentral  B.  B. 
Oa  T.  Vreeland,  supra.  In  BKmdon  t.  N.  X., 
N.  H«  ft  H.  R.  Go!,  supra,  after  sustaining 
the  constltutlonaUty  of  the  statute.  Its  affect 
up«L  state  laws  oorerlng  the  same  subject  Is 
considered  and  determined  In  the  following 
langoage  on  pages  58,  64,  and  60  itf  223  U.  S.. 
on  page  176  of  82  Sap.  Ct  [56  Ed.  827.  88 
L.  B.  A.  (N.  S.)  441: 

"Th«  third  question,  whether  those  regalatioiu 
supersede  the  laws  of  the  states  in  so  far  as 
the  latter  cover  the  same  field,  finds  its  answer 
in  the  followine  extracts  from  the  opinitm  of 
Chief  Justice  Mamhall  in  McCullodi  t.  Mary- 
land. 4  Wheat  316  [4  U  BW.  579]: 

"(4  Wheat.  405,  4  L.  Ed.  579]:  'If  any  one 
proposition  could  command  the  uniTersal  as- 
sent ot  mankind,  we  might  expect  it  would  be 
this:  That  the  government  of  the  Union,  though 
limited  in  its  powers.  Is  supreme  within  its 
sphere  of  action.  This  would  seem  to  result 
necessarily  from  Its  nature.  It  is  the  govern- 
ment of  all;  its  powers  are  delegated  by  all; 
it  represents  all,  Mid  acts  f<ur  all.  Though  an; 
one  state  may  be  willing  to  control  its  opera- 
tions, no  state  is  willing  to  allow  others  to  con- 
trol them.  The  nation,  on  those  subjects  on 
which  it  can  act,  must  necessarily  bind  its  com- 
ponent parta.    But  this  question  is  not  left  to 


made  in  pursuance  thereof,  •  *  *  shall  be 
tbe  supreme  law  of  tbe  land,"  and  by  requiring 
that  the  members  of  the  state  Lenslaturcs.  and 
the  officers  of  the  ezecntlTe  and  judicial  de- 
partments of  the  states,  ihaD  take  the  oath  of 
fidelity  to  it  Tbe  gOTemmoit  of  the  United 
States,  then,  though  limited  in  its  powers,  la 
supreme;  and  its  laws,  when  made  In  pursu- 
ance of  tbe  Constitution,  form  the  supreme  law 
of  tike  land,  "anything  In  the  cmisntntimi  or 
laws  of  any  state,  to  the  contrary  notwithstand- 
ing." ' 

''[4  Wheat  428.  4  L  Ed.  579]:  This  great 
principle  is,  that  the  Constitution  and  the  laws 
made  in  pursuance  thereof  are  supreme;  that 
they  control  tbe  Constitution  aud  laws  of  the 
respectiTe  states,  and  cannot  be  controlled  by 
them.' 

"And  particularly  apposite  is  the  repetition 
of  that  principle  in  Smith  t.  Alabama,  124  U.  S. 
46S.  473  [8  Sap.  Ct  564,  81  L.  Ed.  60S]:  The 
grant  of  power  to  Oongrees  in  the  Constitution 
to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  It  is  conceded.  Is  par- 


amonnt  over  all  le^atlve  powers  whidi.  in  ceo- 
sequence  of  not  having  been  granted  to  Con- 
gress, are  reserved  to  the  states.  It  follows  that 
any  legislation  of  a  state,  although  in  purananee 
of  an  acknowledged  power  reserved  to  it,  which 
conflicts  with  the  actual  exercise  of  the  power 
of  Congress  over  the  subject  of  commerce^  most 
^e  way  before  the  supremacy  of  tbe  national 
aathori^.'  True,  prior  to  the  present  act  tbe 
laws  of  the  several  states  were  regarded  as  de- 
terminatiye  of  the  liability  of  employers  engaged 
in  interstate  commerce  for  injuries  recoved 
by  their  employes  while  engaged  In  sach  com- 
merce. But  uiat  was  because  Congress,  al- 
though empowered  to  regulate  that  subject  had 
not  acted  thereon,  and  because  tbe  sohjcct  is 
one  which  ftdls  within  the  police  power  of  tiie 
states  in  the  absence  of  action  by  Congress. 
Sherlock  v.  Ailing,  93  U.  S.  99  [28  L.  Ed.  819] : 
Smith  V.  Alabama,  124  U.  S.  465,  478.  480, 
482  [S  Sap.  Ct  n4,  81  U  Bd.  606]:  Nash- 
ville, etc..  Railway  v.  Alabama,  128  U.  S.  96.  99 
[9  Sup.  Ct.  28,  32  L.  Ed.  3521;  Beid  v.  Colora- 
do, m  V.  S.  187,  146  [23  Sup.  Ot  92.  47  Ll 
Ed.  108].  The  inaction  of  Congrras,  however, 
in  no  wise  affected  its  power  over  the  sabject 
The  Lottawanna.  21  WaU.  558,  581  [22  !«•  Ed. 
654];  OloQcester  Ferry  Co.  v.  Pennsylvania. 
114  U.  8.  196.  215  [5  Sup.  Ct  826,  29  L.  Ed. 
158].  And  now  that  Gongreas  has  acted,  the 
laws  of  the  states,  in  so  far  as  they  cover  the 
same  field,  are  superseded,  for  necessarily  tiiat 
which  is  not  sopreme  must  yield  to  that  which 
is.  Golf,  Colorado  ft  Santa  F6  BoUway  Co.  v. 
Heflw,  158  TJ.  S.  98,  194  [15  Sup.  Ot  802.  88 
L.  Ed.  910] ;  Southern  Bailway  Co.  t.  Reid,  222 
U.  S.  424  [32  Sup.  Ct  140,  56  L.  Ed.  257]; 
Northern  Pacific  Kailway  Co.  v.  Wushingt^ai, 
222  U.  S.  870  [32  Sop.  Ct  160,  66  L.  Ed.  237].'' 

Within  the  sphera  It  operates,  the  federal 
statute  covers  every  actionable  case  of  wrong- 
ful death  of  an  employ^;  and  within  the 
^here  of  Its  opwation  is  necessarily  para- 
mount and  exclusive.  Therefore  any  regula- 
tion by  the  state,  that  In  any  material  way 
conflicts  with  the  paramount  federal  law,  Is 
noneffective.  The  state  statute  gives  a  rl^ht 
of  action  for  the  death  of  the  deceased  to  his 
"wife,"  in  the  first  instance,  or.  If  he  left 
none  or  she  failed  to  sue  within  one  year 
after  his  death,  then  to  certain  designated 
relatives,  and  in  the  event  of  no  such  desig- 
nated persons,  then  to  the  next  of  Mn  of  the 
decoded  as  may  be  dependent  uptm  him  for 
siqtport;  and  further  provides  that  every 
such  action  may  be  maintained  any  sndi 
person  entitled  to  sue  for  the  use  and  bene- 
fit of  the  other  or  others  entitled  to  sue,  as 
weU  as  for  the  plalntlfl  so  suing,  etc  Sec- 
tions 2181.  2182,  2183,  chapter  40  H.  A.  S. 
1912.  The  federal  statute,  however,  oovers, 
Inter  alia,  the  subject  of  the  liability  of  com- 
mon caniers  Iqr  railroad  engaged  In  Inteiv 
state  commerce  for  the  death  of  any  of  thdr 
empl<qF«a  while  so  engaged  In  such  commerce 
by  reason  of  **the  negligence  of  any  offlc^ 
agents  or  midoyfis  of  sudi  cnrrla,  or  by  rea- 
son of  any  defect  or  Insnffldency.  due  to  its 
n^genee,  In  Its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  worlcs,  boats, 
wharves,  or  other  equipment  of  such  tail- 
road,"  and  gives  a  ri^  of  action  to  reeova 
dam^;es  therefor  solely  bo  the  personal  rep* 
resentatlTe  of  audi  deceased  empu^.  lime- 
fore,  If  the  facts  of  a  case  bring  It  within  tbe 
federal  statute,  the  state  ^tats  is 
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lily  excluded  by  reason  ot  the  supremacy  of 
the  former  under  article  6  of  the  federal 
Constitution.  Second  Bmployera*  Inability 
Cases,  supra;  Michigan  C.  B.  Co.  Vreeland, 
supra ;  8L  Louis,  et&,  R.  Co.  r.  Seale,  supra. 

[S]  Under  the  federal  lav  the  admlDlstra- 
tor  or  executor  alone  may  maintain  the  ac- 
tion. This  was  directly  ruled  in  St.  Louis, 
etc,  R.  Co.  T.  Seale.  supra,  in  the  following 
language  (page  168  of  229  D.  S.,  page  662  of 
88  Sopi  CL  [B7  li.  Bd.  1120,  Ann.  Cas.  1014C 
156]): 

"And  if  the  federal  Btatate  was  applicable,  the 
right  of  recoTery,  if  any,  was  In  the  personal  rep- 
resentative of  the  deceased,  and  no  one  else  could 
maintain  the  action." 

[4]  We  must,  therefore,  ascertain  whether 
the  ffederal  statute  was  appllcahle  under  the 
facts  of  this  case;  and  this  depends  upon 
whether  the  Injuries  which  caused  the  death 
of  the  deceased  were  sustained  while  the 
company  was  engaged,  and  while  he  was  em- 
ployed by  It,  In  Interstate  commerce.  The 
pleadings  In  no  wise  affirmatively  disclose 
that  deceased  was  employed  In  Interstate 
commerce  or  that  defendant  was  encsffpd  in 
such  commerce,  nor  are  any  facts  alleged 
from  which  such  employment  or  engagement 
can  he  inferred.  The  evidence,  however,  dis- 
closed that  the  defendant  was  engaged  In  the 
business  of  Interstate  commerce:  that  the  de- 
cedent was  employed  by  It,  and  at  the  time 
of  receiving  the  Injuries  resulting  In  his 
death,  was  discharging  a  duty  devolving  upon 
him  as  such  employ*  by  participating  In  the 
carrying  on  of  that  business.  It  was  to  the 
etTect  that  defendant  was  a  common  carrier 
operating  a  main  line  of  railroad  from  Salt 
Lake  City,  TJtah,  to  Denver,  Colo. ;  that  de- 
ceased had  been  employed  by  defendant  for 
15  or  16  years,  and  during  3  or  4  years  Im- 
mediately preceding  his  death  was  employed 
by  It  a  wrecker  or  car  repairer ;  that  the 
defendant  at  the  time  was  a  common  carrier 
engaged  In  both  Intra  and  Inter  state  com- 
merce, and  that  the  train  that  was  wrecked, 
around  which  the  temporary  or  "shoofly" 
track  was  being  constructed,  was  on  Its  main 
line  aforesaid  and  was  carrying  freight, 
much  of  which  was  destined  to  points  In  dif- 
ferent states;  that  the  wreck  derailed  some 
of  the  cars,  demolished  others,  and  obstructed 
all  trafllc  on  the  interstate  line;  that  the  de- 
fendant sent  its  wrecking  crew,  of  which  de- 
ceased was  a  member,  together  with  avail- 
able section  men  in  the  locality,  to  the  scene 
of  the  wreck  to  clear  the  track,  open  up  the 
line,  and  permit  both  local  and  Interstate 
traffic  to  pass  that  point;  that  In  the  course 
of  the  work  It  was  deemed  necessary,  In  or- 
der to  facilitate  the  operation  of  trains  there- 
over, to  oil  the  rails  at  the  connection  of  the 
main  line  with  the  "shoofly"  track  and  that 
deceased,  in  going  to  the  work  car  for,  or 
returning  therefrom  with,  oil  for  that  pur- 
pose, received  the  Injuries  resulting  in  his 
death.  Clearly  the  work  which  fb&  deceased 
was.  doing  oonotituted  a  part  ot  the  iota- 


state  commerce  in  whlcli  the  carrier  defend- 
ant was  engaged,  and  this  is  the  true  test  as 
to  the  applicability  of  the  federal  statute; 
Federsen  v.  Delaware,  L.  &  W.  R.  B.  Co.,  229 
U.  S.  146,  33  Sup.  Ct  648,  67  L.  Ed.  U26, 
Ann.  Cas.  1914C,  153;  IIUdoIs  Cent  B.  Co. 
V.  Behrens,  283  U.  S.  473,  478.  34  Sup.  Ot 
046,  68  U  Bd.  1051,  Ann.  Oas.  1914C,'  163. 

In  the  Federsen  Case  the  jfuxtj  seeking  to 
recover  was  carrying,  from  a  work  car  to  a 
bridge,  acme  b<dts  or  rlTOta  irtiich  woe  to  be 
used  by  him  and  others  In  repairing  the 
bridge;  the  repair  to  consist  In  taking  out 
an  ffidatlng  girder  and  inserting  another.  To 
read!  the  bridge  It  was  nAcessary  to  pftas 
over  an  Intervening  temporary  bridge.  These 
bridges  ware  b^ng  regularly  used  both  In  In- 
trastate and  interstate  commerce.  WUle 
crossing  the  temporazy  bridge  on  Us  way  to 
the  ofbor  bridge,  tbe  ^ployfi  suing  was  In- 
jured by  an  Intrastate  paasrager  train.  In 
holding  that  the  erai^oy*  was  injured  while 
engaged  In  Interstate  oommeroe,  tiw  court 
said: 

"  •  •  •  We  are  only  concerned  -wiih  tbe  na- 
ture of  the  work  In  which  the  plaintiff  was  em- 
ployed at  the  time  of  his  injury.  Among  the 
qnostions  which  naturally  arise  in  this  connec- 
tion are  these:  Was  that -work  being  done  in- 
dependently of  the  interstate  commerce  In  which 
tbe  defendant  was  engaged,  or  was  it  so  cIoRely 
connected  therewith  as  to  b«  a  part  of  it?  Was 
its  performance  a  matter  of  indlfler«iee  so  ta,r 
Bs  that  commerce  was  concerned,  or  was  it  in  the 
nature  of  a  duty  resting  upon  the  carrier?  The 
answers  are  obvious:  Tracks  and  bridges  are 
as  indispensable  to  Interstate  commerce  by  rail- 
road as  are  engines  and  cars,  and  sound  econom- 
ic reasons  nnite  witb  settled  rules  of  law  in  de- 
manding that  all  of  these  Instrumentalities  be 
kept  in  repair.  The  security,  expedition  and 
efficiency  of  the  commerce  depends  in  large 
measure  upon  this  being  done,  indeed,  the  stat- 
ute now  before  us  proceeds  upon  the  theory  that 
the  carrier  is  chaiged  with  the  duty  of  exercis- 
ing appropriate  care  to  prevent  or  correct  'any 
defect  or  insufficiency  •  •  •  In  Ms  cars,  en- 
gines, appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment^  used 
In  interstate  commerce." 

This  necessarily  settles  the  proposltloD  that 
deceased  was  engaged  in  Interstate  commerce 
when  he  reod.Ted  the  fitted  injiules,  as  he  was 
removing  a  wreck  of  interstate  freight  from, 
and  opening  up,  the  track  used  by  d^end- 
ant  to  carry  botil  intra  and  inter  state  com- 
merce. A  farther  quotation  from  tiie  Feder- 
sen Case,  supra,  Is  applicable: 

"The  point  Is  made  that  the  plaintitF  was  not 
at  tbe  ome  of  his  injury  engased  in  removing 
the  old  girder  and  inserting  tbe  new  one.  but 
was  merely  carrying  to  tbe  place  where  that 
work  was  to  be  done  some  of  the  materia  to  be 
used  therein.  We  think  there  is  no  merit  in 
this.  It  was  necessary  to  the  repair  of  the 
bridge  that  the  materials  be  at  hand,  and  the  act 
of  taking  tbem  there  was  a  part  of  that  work. 
In  otber  words,  ft  was  a  minor  task  which  was 
cfisentially  a  part  of  tbe  larger  one,  as  is  the 
case  when  an  engineer  takes  his  enzine  from 
the  roundhouse  to  the  track  on  which  are  Uie 
cars  he  is  to  haul  in  interstate  commerce." 

Analogous  In  principle  and  determinative 
of  the  point  under  consideratloa  are  the  fol- 
lowing: St.  Loul4  B.  .F.  &  T.  B.  Co.  t.  Seale, 


Digitized  by  Google 


860 


163  PACIFIC  RBPOETBE 


(Oolo. 


sapra;  Norfolk  &  "West.  Ry.  Co.  v.  Earnest, 
229  U.  S.  114.  33  Sup.  Ct.  654,  57  U  Bd.  1096, 
Ann.  Cas.  1914C,  172 ;  Northern  Pac.  Hy.  Co. 
V.  Maerkl,  198  Fed.  1,  117  C.  C.  A.  237 ;  Co- 
lumbia &  P.  S.  R.  Co.  T.  Sauter,  223  Fed. 
604,  130  C.  0.  A.  150;  Lombardo  v.  Boston 
&  M.  IV  Co.  (D.  O.)  223  Fed.  427;  Central 
R.  of  N.  J.  T.  Golasnrdo,  192  IM.  901,  113 
C.  C.  A.  879. 

[S]  That  deceased  was  engaged  In  inter- 
state commerce  Is  not  controverted  by  plain- 
tiff; but  tbe  contention  Is  that,  as  neither 
party  in  their  pleadings  set  forth  any  facts 
to  bring  the  case  mider  the  federal  statute, 
the  defendant  waived  the  objection  that  the 
plaintiff  had  no  right  to  maintain  the  action. 
Tbe  contention  la  antenable.  When  the  facts 
of  a  case,  whether  dlaclosed  by  the  pleadings 
or  the  evidence,  bring  the  federal  law  Into 
tq)eratioD,  sncb  law  Is  paramovnt,  and  when 
those  facts  AevfiopeA  In  Oils  case  it  disclosed 
a  total  absence  of  right  <m  the  part  of  the 
plalntlif  to  maintain  tite  acdon.  In  Uiis  re- 
spect the  case  is  much  like  St.  Louis,  etc.. 
Ky.  Ca  T.  Sea^  sopta,  where  Qie  auU  was 
brought  under  a  state  statnte,  but  the  testi- 
mony disclosed  that  the  plaintUC  was  iqjured 
wbila  engaged  in  interstate  commerce.  The 
court  said: 

"When  tbe  evidence  was  adduced  It  developed 
that  tbe  real  case  was  not  controlled  by  the  state 
statute  but  by  the  federal  statute.  In  short,  the 
case  pleaded  was  not  proved  and  the  case  prov- 
ed was  not  pleaded.  In  that  situation  the  de- 
fendant interposed  the  objection,  srounded  on 
the  federal  statute,  that  the  plahitiffs  were  not 
entitled  to  recover  on  the  case  proved.  We 
think  the  objection  was  interposed  in  due  time, 
and  that  the  state  courts  erred  in  overruling  It.'' 

As  said  in  Flanders  v.  G.  S.  &  F.  Ry.  Co., 
68  Fla.  470.  486,  87  South.  68,  70: 

"Such  legislation  (federal  statute)  therefore 
cannot  be  regarded  as  a  mere  rexulation  of  ju- 
dicial procedure ;  and  its  essential  requirements 
cannot  be  affected  by  mere  possible  waivers  re- 
sulting from  the  order  of  presenting  pleadings 
or  of  procedure  that  might  operate  to  a  local 
forum  to  affect  a  right  given  by  the  local  law 
and  in  controversy.  This  being  so,  if  the  facts 
on  which  the  cause  o£  action  must  rest  bring  the 
case  within  the  operation  of  the  paramout  fed- 
eral statute,  it  is  quite  immaterial  how  or  when 
the  real  facts  developed  in  the  progress  of  the 
cause." 

If  the  evidence,  tending  to  prove  facts  suf- 
fldent  to  bring  the  case  under  the  federal 
statnte,  was  inadmissible  under  the  plead- 
ings and  might  have  been  ezduded  upon  ob- 
jection ^wbich  we  do  not  determine).  It  was, 
nevertheless,  admitted  without  objection,  and 
80  long  as  It  remained  in  the  record  either 
side  bad  the  right  to  claim  the  benefit  of  the 
federal  statute,  even  without  amendment  of 
the  complaint  or  answer.  This  question  was 
determined  In  Toledo,  St.  Louis  ft  Westerr 
R.  B.  Co.  V.  Slavin.  236  U.  8.  454,  457,  35 
Sup.  Ct  806,  307  (69  li.  Bd.  671),  In  the  fol- 
lowing language: 

"  *  *  *  A  controlling  federal  question  was 
necessarily  involved.  For,  when  the  plaintiff 
brooght  suit  on  the  state  statute,  the  defMidant 
was  entitled  to  disprove  liability  under  tbe  Obio 
acU  by  showing  that  the  injury  had  been  inflict- 


ed while  Slavin  was  employed  In  Interstate  bas- 
ness.  And  If,  without  ammdment,  the  case 
proceeded  with  the  proof  showing  that  the  right 
of  the  plaintiff  and  the  liabili^  of  the  defend- 
ant had  to  be  measured  by  the  federal  statute,  it 
was  error  not  to  apply  and  enfuce  tin  |n«fl- 
sions  of  that  law." 

And  In  Missouri,  Eanaas  &  Texas  By.  Co. 
T.  Wulf,  226  V.  S.  670,  576,  676,  83  Sup.  Ct 
185,  187  {57  U  EM.  355,  Ann.  Cas.  1014B.  134], 
It  Is  said: 

"It  is  true  the  original  petition  asserted  a 
right  of  action  under  tbe  laws  of  Kansas,  with- 
out making  reference  to  the  act  of  Congreaa. 
But  tbe  court  was  presumed  to  be  cognizant  of 
the  enactment  of  the  Employers*  LiabiU^  Act, 
and  to  know  that  with  respect  to  the  responri- 
bility  of  interstate  carriers  by  railroad  to  tbeir 
employes  Injured  in  such  commerce  after  its  en- 
actment it  had  the  effect  of  supersedins  steta 
laws  upon  the  subject  •  •  •  Therefore  the 
pleader  was  not  required  to  refer  to  the  federal 
act,  and  the  reference  actually  made  to  the  Kan- 
sas statute  no  mora  vitiated  the  pleading  thaa 
a  reference  to  any  other  r^ealed  statute  would 
have  done." 

The  following  cases  are  to  tbe  same  effect: 
St  Iiouis,  etc..  Ry.  Go.  t.  Beale,  supra ;  Sea- 
board Alr-Une  B^.  t.  Horinn,  233  U.  S.  402, 
34  Supw  Ct  635.  68  Lw  Ed.  1062,  K  B.  A 
lOieC,  1,  Ann.  Cas.  1915B,  476;  Ko&metAa 
V.  Seaboard  By^  101  S.  0.  88,  86  S.  a  374, 
375;  La  Gasse  t.  New  Orleans,  T.  &  U.  B. 
Co,  135  La.  129,  64  South.  1012,  1013; 
Vaughan  t.  St.  Louis  &  S.  F.  B.  Gb.,  177  Ho. 
App.  156, 166, 164  S.  W.  144. 

[I]  Under  the  facts  of  this  case  a  salt 
brought  1^  Uie  personal  representative  of  de- 
ceased would  necessarily  inure  solely  to  tSua 
benefit  of  the  widow  and  none  other.  Why 
then  is  she  not  the  real  party  in  Interest  and 
under  our  Code  entitled  to  maintain  the 
cause  of  action?  The  answer  Is  ohvlons. 
Hie  cause  ci  action  arises  under,  and  Is  gov- 
erned exclusively  1^,  the  federal  act  which 
gives  the  right  of  action  to  tbe  deceased's 
peraonal  representative,  and  not  to  bis  wid- 
ow. While  tbe  act  does  not  attempt  to  con* 
trol  state  procedure,  it,  nevertheless,  does  not 
leave  such  procedure  so  free  and  untrammel- 
ed  as  to  allow  It  to  work  a  change  in  the 
terms  of  the  statute.  The  only  law  applica- 
ble to  the  facts,  as  develt^jed,  was  the  fed- 
eral law,  and  any  Judgment  In  the  cause  may 
be  mtered  only  in  favor  of  tibose  authorized 
to  recover  by  the  terms  of  Qie  only  law  ap- 
plicable. In  answer  to  the  otHitentlGn  tbat  a 
suit  la  properly  brought  in  the  name  of  the 
only  persons  for  whose  benefit  any  recovery 
can  be  had  under  the  federal  act  tbe  Su- 
preme Court  In  American  R.  R.  Co.  v.  Bbrcb, 
224  tJ.  S.  547,  557,  32  Sup.  Ct  608,  606  [66  L. 
Ed.  879],  said: 

*3nt  the  words  of  tbe  act  will  not  yield  to 
such  a  liberal  construction.  They  are  too  clear 
to  be  other  than  strictly  f<dlowed.  They  give 
an  action  for  damages  to  tbe  person  Injured,  or, 
'in  case  of  his  death,  •  •  •  to  his  or  her  per- 
sonal representative.*  It  is  true  that  tbe  recor- 
cry  of  the  damages  is  not  for  the  benefit  of  tbe 
estate  of  tbe  deceased  but  for  tbe  IxoieGt  *of  tbe 
surviving  widow  or  husband  and  children.'  But 
this  distinction  betweai  the  parties  to  sue  and 
tJia  parties  to  be  benefited  6y  die  suit  makes 
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dear  the  punxwe  of  Congress.  To  this  purpose 
we  must  Tield.  Evot  if  we  could  say,  as  we 
cannot,  that  It  is  not  a  better  provision  than  to 
give  the  cause  of  action  to  those  in  relation  to 
the  deceased.  In  the  present  case  it  looks  like 
a  usdess  circomlocQtion  to  require  an  adminis- 
tration upon  the  deceased's  estate,  but  in  many 
cases  it  might  be  much  the  simpler  plan  and 
keep  the  controversy  free  from  elements  but 
those  which  relate  to  the  cause  of  action.  But 
we  may  presome  that  all  amtending  con^dera- 
tions  were  taken  Into  acconnt  and  the  purpose 
f»f  CougtesB  expressed  in  the  language  it  nseo." 

The  death  of  plalntUTs  busbaxMlt  throngb 
tbe  negligence  of  defoidant.  its  oBeen, 
agents,  or  serranta,  constitutes  the  cause  of 
action,  If  any.  If  the  facts  establish  a  case 
the  defendant  wonld  be  liable  In  damages 
therefor  either  to  the  plalntUt  In  h&e  Individ- 
ual capadty  or  to  the  personal  representatlTe 
of  deceased,  depending  In  that  regard  upon 
whether  the  employ^  was  at  the  time  engaged 
In  Intra  or  inter  state  commerce.  It  has  been 
held  that  a  plaintiff  suing  In  her  IndlTldnal 
capacity  under  the  state  law  may  amend  her 
complaint  by  making  herself  a  party  plaintiff 
as  the  personal  representative  of  deceased, 
and  alleging  the  cause  of  action  under  both 
the  state  and  federal  statutes.  Missouri,  etc., 
R.  Co.  V.  Wull,  supra;  Koennecke  v.  Sea- 
board Ry.,  supra;  Taughan  v.  St  Louis  & 
8.  F.  B.  Co.,  supra. 

In  the  Instant  case,  however,  there  was  no 
attempt  to  amend  the  complaint,  and  the 
question,  therefore,  is  not  before  us  for  deter- 
mination. If  the  plaintiff  has  rights  lu  that 
regard  she  Is  not  to  be  foreclosed  by  that 
which  Is  said  herein. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  Inconsistent  with  this  <^lnlon. 

Reversed  and  remanded. 


BBUBB  V.  WILSON,  County  l^easnrer. 
(Ma  8891.) 

(Supreme  Court  of  Ctdorado.   March  0,  1917.) 

Taxation  *=9(J07— Injuwotion  aqahist  Col- 
lkcnon— dlbmibsal  upon  payment  of  tax. 
A  complaint,  seeing  to  enjoin  collectitHi  of 
a  tax,  will  be  dismitoed  upon  payment  of  the 
tax,  since  relief  should  be  aon^t  a  dum  for 
refund. 

[Ed.  Note^For  odm  oases,  sea  Taxation, 
Cent  Dig.  I  123a] 

Bn  Biuic.  Error  to  I^strlct  Ocnirt,  Otero 
County;  J.  E.  Riser,  Judge. 

Suit  hy  Joseph  Seller  against  Benjamin 
O.  Wilson,  as  County  Treasurer  of  Otero 
County,  Colo.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Olenn  &  Gobin,  of  Rocky  Ford,  fbr  plain- 
tiff in  error.  Julius  O.  Otmter,  of  Denver,  G. 
M.  Dameron,  of  Pueblo,  and  Malcolm  Lind- 
say, of  Denver,  for  defendant  in  error. 

ALLEN,  J.  The  record  In  this  case  shows 
that  the  plaintiff  In  error  brought  a  suit 
eqnlty  to  enjoin  the  defendant  In  error. 


county  treasurer,  from  oidlecUng  and  receiv- 
ing an  alleged  illegal  tax.  This  was  the  onl7 
relief  prayed  for.  To  the  answer  of  de- 
fendant, plaintiff  filed  a  replication,  In  which 
was  set  up  and  alleged  that  since  the  filing 
of  the  suit  plaintiff  had  paid  to  the  defend- 
ant the  tax,  the  collection  of  which  plalntlfl 
had  sought  to  enjoin.  The  trial  court  dis- 
missed the  suit  upon  motion  of  t3ie  defoad- 
ant)  and  this  dismissal  la  the  fbundatlon  for 
the  various  assignments  of  error. 

Assuming,  but  not  deciding,  that  the  com- 
plaint stated  a  cause  of  action,  yet  after  pay- 
ment  of  the  tax,  as  alleged  In  the  replication, 
the  plaintiff  was  without  equity,  and  could 
have  no  relief  in  such  case.  The  situation 
thus  created  left  the  plaintiff  with  a  claim 
against  the  county  for  a  refund  of  the  taxes 
BO  paid,  if  the  same  were  lllegaL 

The  cause  was  properly  dlsmlaaed.  The 
jndgmoit  la  affirmed. 
.  AJDxmed. 

WHITE,  a  J.,  not  partldpattng. 


lf<^AIL  T.  OITT  AND  GOTTNTT  OF 
DENVER.    (No.  8797.) 
(Supreme  Court  of  CcJorado.    Match  B,  1917.) 

1.  Appeal  and  Ebbob  «»671(7>— Abstbact 
or  Recoed — Rttlinqs  on  Evidence. 

Assignments  of  error  relative  to  evidence 
mlings  will  not  be  considered,  where  the  ab- 
stract does  not  contain  the  objections  or  excep- 
tions to  the  rulings  below  and  the  testimony  to 
which  they  apply. 

[Ed.  Note^For  other  cases,  see  i^peal  and 

Error,  Cent.  Dig.  {  2872.] 

2.  Appeal  and  Ebbob  <t=>671(7)— Abstbaot 

OP  Record— Rulings  ok  iNSTBtrcnoNS. 
Ruling  on  instructions  relatini^  to  the  ef- 
fect of  evidence  cannot  be  reviewed,  where  the 
abstract  does  not  ccmtain  the  testiinouy,  espe- 
cially  where  it  also  fails  to  show  any  objections 
or  exceptions  to  the  iostructionB  ^ven  or  re- 
fused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2872.] 

3.  Appeal  and  Ekkob  «=»931(2)— Pbesuuf- 
TioNB— Lack  op  Rboobd. 

Where  the  record  does  not  affirmatively 
show  error,  it  will  be  presumed  the  case  was 
fairly  tried,  submitted  on  proper  instructlona, 
and  that  the  evidence  snstams  the  verdict  and 
judgment 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Breor,  Cent  Dig.  t  3777.] 

Error  to  District  Court,  Denvra  Oounty; 
George  W.  Allen,  Judge. 

Action  between  Duncan  McFliail  and  the 
City  and  County  of  Denver.  From  an  ad- 
verse judgment  Duncan  IfePhail  brings  er- 
ror. Affirmed. 

Duncan  McPhall,  of  Denver,  pro  se. 
James  A.  Marsh  and  G.  Q.  Richmond,  both 
of  Denver,  for  defendant  In  error. 

■  GARRIGUES,  J.  This  case  is  brought  here 
on  error  to  review  a  judgment  of  the  district 
court  of  the  city  and  county  of  (Denver.  The 
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errors  aatdsned  relate  to  raltngs  of  the  court 
on  the  adnitaslon  and  striking  of  testimony, 
to  instmctlons  glToi,  and  requested  instnio- 
dons  refused. 

[11  1.  On  an  inapectl<A  of  the  printed  rec- 
ord Id  the  case,  we  find  no  testimony  present- 
ed for  our  consideration.  We  are  not  ad- 
vised what  questions  were  objected  to,  nor 
the  grounds  of  the  objections.  As  to  wheth- 
er any  exertions  were  saved  to  these  rulings 
of  the  court,  tiie  record  is  silent  We  are 
therefore  unable  to  pass  upon  the  questions 
attempted  to  be  raised.  Abstracts  of  records, 
in  order  to  comply  with  the  rules  of  this 
court,  must  contain  suflSdent  of  the  proceed- 
ings to  enable  the  court  to  fully  understand 
and  determine  the  questions  presented  for 
deciskn,  and  assignments  of  error  relative 
to  evidence  will  not  be  considered  where  the 
abstract  does  not  contain  the  objections  or 
exceptions  to  the  rulings  Of  the  trial  court 
and  the  testimony  to  which  they  apply. 
Haley  v.  Elliott,  16  Q>lo.  159.  26  Pac.  559; 
Thompson  v.  De  Weese,  26  CblO.  2^3,  53  Pac. 
507 ;  San  Miguel  Oo.  v.  Bonner,  33  Colo.  207- 
213,  79  Pac.  1026;  McPhee  &  McGlnnity  v. 
Fowler,  86  Oolo.  202,  86  Pac  421 ;  Wilson  v. 
Kent,  38  Oolo.  492,  88  Pac.  461;  Purdy  v. 
Geary,  46  Colo.  129.  100  Pac  426;  GuiUet 
V.  Gorman,  23  Colo.  App.  216,  128  Pac.  878; 
Empire  Co.  v.  Gibson,  23  Cola  App.  399,  128 
Pac.  472. 

[2]  2.  Xhere  is  nothing  in  the  abstract  to 
show  what,  If  any,  objections  plaintiff  In 
error  made  to  the  giving  of  Instmctlons  by 
the  court;  n^Qter  does  It  aivear  that  any 
exceptiona  were  saved  to  any  rulings  on  ob- 
jecttons,  or  to  the  giving  of  instmctlcHU.  But 
aside  from  this,  even  If  exertions  were  re- 
served, as  the  abstract  does  not  contain  any 
of  the  testtnumy.  we  cannot  review  the  ac- 
tion <tf  the  court  in  ruling  im  Instructions 
which  relate  to  the  effect  of  the  evidence. 
Christy  v.  Campbell,  96  Oolo.  261,  87  Pac. 
548;  am  T.  Schneider,  48  CcAo.  888, 110  Pac. 
62. 

[8]  Tbem  being  noQilng  in  the  record  from 
which  we  can  conclude  there  was  error  In 
the  proceedings  in  the  trial  below,  we  must 
[wesume  the  cause  was  fUrly  tried,  submitted 
to  the  jury  im  proper  instructions,  and  tlut 
the  verdict  and  jndgment  were  snstained  by 
the  evidence^  The  Judgment  is.  accordingly, 
affirmed. 

Affirmed. 

WHITB,  O.  J.,  and  SOOTT,  J.,  concur. 


LUCKY  FOUR  GOLD  MINING  00.  v.  BA- 
CON.   (No.  8674.) 

(Supreme  Court  of  G(dorado.   March  6,  1917.) 

Mikes  and  Minbuls  «saS8<2i9  —  Advebse 

OLAIU— JUOGUENT. 
In  an  action  by  plaintiff  in  support  of  his 
adverse  claim  to  a  purt  ot  the  "M.  B."  lode  In 


cooffict  with  the  a**'  lode,  defeodaut  hav 
ing  abandoned  his  applleallota  for  pateat  to  ths 
part  of  the  "M.  B."  U>de  la  conflict,  aad  plaia^ 
tiff  having  waived  his  right  to  secure  a  patoit. 
the  action  became  one  fur  poBsesaion,  and,  th«e 
being  no  proof  of  a  conflict,  it  was  error  for  ttt 
court  to  mrect  a  verdict  for  plalntifE  for  the  land 
in  etmffict,  and  for  coats  ana  espensei  <rf  anit. 

[Ed.  Note.— For  oUier  cas«,  'sBe  iCnes  and 
SUnerals.  Cent  Dig.  i  108.]- 

En  Banc.  Error  to  IMstrict.  Court,  La 
Platta  County;  W.  N.  Searcy,  Judge. 

Action  by  W-  S.  Bacon  against  the  Ludiy 
Four  Gold  Mining  Company.  Judgment  liw 
plaintiff,  and  defendant  brings  error.  Be- 
versed,  with  InstmcUons. 

Bitter  ft  BodiaiiBii,  at  DniangOh  tx  plain- 
tiff In  error.  Bnssoll  ft  Ream,  of  Dorango, 
for  defendant  In  error. 

SCOXT,  J..  This  Is  an  action  coomieoced 
by  tlie  defendant  in  error  in  sunKHt  of  his 
adwse  claim.  The  plw^"tlff  in  error  had 
made  its  ai^Ueatlon  f6r  patent  to  flie  "Maj 
B.'*  lode,  the  dataidant  In  error  <dalnied  that 
portion  of  the  territory  of  the  ''BCay  B."  lode 
In  conflict  with  the  "W.  a"  lode  iiilnli« 
elabn.  During  the  heaibig  the  defendant  be* 
low  by  permissloa  of  the  court  flled  its  si^ 
plemental  answer,  in  Y/bieb  It  was  alleged: 

"That;  since  the  institutioB  <rf  this  action,  and 
since  the  filing  of  the  answer  of  the  defeciduil 
herein,  the  patent  proceedings  and  the  applica- 
tion for  ^tent  referred  to  in  the  complaint  and 
answer  in  this  case,  heretofore  filed  herein,  aa 
having  beoi  instituted  and  pending  in  the  United 
States  land  office  at  Duraogo,  Oolo.,  have  been 
abandoned  and  dismiased.  so  far  as  the  said  Hay 
B.  lode  mining  claim  u  ctmcemed.  and  that 
there  is  not  now  pending  any  applicaticm  tor  pat- 
ent by  or  on  behalf  of  this  defendant  tor  said 
May  B.  lode  or  for  any  part  of  the  ground  ui 
conflict  in  this  proceeding,  or  for  any  part  of  the 
ground  anbraced  within  tlie  exterior  limits  of 
said  W.  a  lode,  in  the  complaint  of  the  defend- 
ant set  up." 

The  plaintiff  offered  testimony  In  support 
at  his  adverse  claim.  The  defendant  offered 
DO  testimony.  The  court,  in  the  following 
language,  instructed  the  jury  to  render  a 
verdict  In  favor  of  the  idaintlfl: 

"In  this  case  the  defmdflint  having  withdrawD 
its  application  tor  patent  in  the  United  States 
land  office  upon  the  May  B.  lode  claim,  and  thi 
plaintifF  having  waived  any  ri^t  he  might  have 
to  procure  patoit  to  the  gToand  in  emflict  under 
such  proceedings  in  the  land  <^ce,  and  undv 
such  proceedings  In  the  land  office,  and  under  tlie 
verdict  which  may  be  herein  r«idered,  and  the 
defendant  herein  having  elected  to  oSer  no  evi- 
dence in  opposition  to  the  evidence  <ii  uie  plaia- 
tiff,  the  court,  therefore,  under  the  law  In* 
Btructa  you  and  directs  you  to  make  and  return 
a  vetdict  in  favor  of  the  plaintiff  as  to  the 
ground  in  conflict  between  the  W.  C  lode  minias 
claim  and  the  May  B.  lode  mining  claim,  a  tana 
of  which  verdict  is  herewith  submitted  to  yoit. 
You  are  also  instructed  to  find  and  return  for 
the  plaintiff  diabursements  and  expenses  neces- 
sarily incurred  and  paid  by  him  for  plats,  ab- 
stracts and  e<9ieB  of  papers  filed  in  said  land 
office  with  his  adverse  daim  the  sqm  .of  S76  aad 
a  reasonable  couns^  fee  not  exceeding  ffiO  fbr 
the  expense  of  preparing  Us  said  adverse' claim, 
to  wit,  $50,  making  a  total  of  $125." 


^»F(flr  othor  oaMS  sm  same  teplo  aafl  KBT-NDHBKR  la  all  Kay-Nambarad  DlgMta  and  itiduaa 


Digitized  by 


Google 


UnNOSTOK  T.  BABNXT 


883 


jQdgmeat  wu  entered  aootHrdingly.  The 
errors  relied  on  are:  <D  That  the  court 
erred  in  directing  a  verdict  for  the  pletntlfl ; 
(2)  that  the  verdict  is  contrary  to  the  evl* 
dence;  and  (8)  because  the  damages  and 
axnoont  allowed  the  plaintiff  by  the  verdict 
of  the  Jnry  are  exceaslve,  In  that  the  evi- 
dence was  InsofBcient  on  the  part  of  the 
Idalntltt  to  show  any  right  In  the  property 
In  an  adverse  suit,  and  there  was  nothing 
to  nistaln  any  verdict  for  the  expotses  and 
attorney's  fees  In  the  preparation  of  the  ad- 
verse. It  will  be  seen  from  this  that  the 
plaintiff  expressly  waived  any  right  he  might 
hare  to  apply  for  jwitent  under  such  verdict 
flTvi  Judgment  The  Judgment  was  simply 
Uat  posseaston,  and  not  to  form  a  basis  for 
patent  for  the  gronnd  in  conflict  Therefore, 
by  the  withdrawal  upon  the  part  of  the  de- 
fendant of  its  application  for  patent,  and  by 
such  waiver  of  the  plaintiff,  the  government 
could  have  no  farther  interest  in  the  result 
of  the  suit  for  title  to  the  ground  In  con- 
flict was  not  to  be  finally  determined  as  a 
result  of  the  verdict  and  judgment.  Tniere- 
fore  the  action  became  one  merely  for  right 
of  possession  of  tbat  part  of  the  premises  in 
conflict  Lebanon  M.  Oo.  v.  Consolidated  B. 
M.  Co.,  6  Colo.  871;  Strepey  et  al.  v.  Stark 
et  al.,  7  Colo.  614,  6  Pac.  Ill;  Benton  v. 
Hopkins,  31  Colov  518,  74  Pac.  891. 

But  the  proof  does  not  disclose  a  con- 
flict between  the  "May  B."  and  "W.  C."  lodes. 
The  plaintiff  In  this  case  can  claim  only  such 
territory  as  la  Included  witliin  the  bounda- 
ries defined  by  his  location  certificate,  and  as 
go  bounded  no  conflict  with  the  "May  B." 
lode  la  dlBClosed. 

^nie  Judgment  Is  reversed,  with  Instmc- 
tion  to  dlsmlas  the  proceeding. 

On  rehearing:  forma  opinion  withdrawn* 
and  this  substltated  In  Uea  thraeof. 

BILL  and  TBLLBB,  JJ^  not  participating. 


MVINGSTON  V.  BABNBT.    (No.  8486.) 
(Sapreme  Coart  of  Colorado.   March  S,  1917.) 

1.  HtmiCIPAI.  COEPOKATIONB  «=»706(7>— TTSB 
OF  STEaETS  —  COIXIOtON  —  GOHTBIBUTOBT 
MKaUOENCS— QUESTIOH  rOB  JUBT. 

In  an  action  for  damafres  for  injorlea  caus- 
ed to  motorcyclist  by  coUiaion  with  automobile 
at  intersection  of  streets  where  tiie  facts  were 
not  in  dispnts  and  clearly  estaUish  negligence 
of  plaintiff,  it  was  the  duty  of  the  court  to  de- 
clare ctmtributory  negligence  as  a  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  ICnnlcipal 
Oorporatlona,  Cent.  Dig.  |  ISia] 

2.  MnnOIPAI.  GOBPOBATIONS  4=9706(10)— USB 
or  ■  SlBBXTB— GOnrBlBVTOBT  NBOUaiNOB— 

Oboihakck. 
Where  an  ordinance  gave  one  driving  an  au- 
tomobile the  right  of  way  across  an  intersecting 
street  and  reqaired  him  to  look  to  tlie  right  one 
Approaching  on  the  intersecting  street  on  a  mo- 
torcycle with  his  view  unobstructed  was  bound 
to  know  tbat  a  vehicle  on  the  other  street  bad 
the  riglit  of  w^r,  and  his  failure  to  make  an  ef- 


fort to  look  for  an  approaching  veUde  resiiltlng 
in  a  collision,  is  contributory  negligenee  so  piroz- 
Imately  connected  vitix  the  injury  complained 
of  that  bat  for  such  negligence  the  injur;  could 
not  hare  occurred,  and  which  will  bar  recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  »  USlfi,  1617.] 

Seott  J-,  dissenting. 

En  Banc.  S^rror  to  District  Court  GUty 
and  County  of  Dmw;  John  H.-  Denlaon, 

Judge. 

Action  by  Richard  O.  LlvlngsttHi  against  O. 
L.  Barney.  From  a  Judgment  of  dismissal, 
plaintiff  brings  error.  Affirmed. 

Horace  6.  BeouKm  and  Albert  Q.  Gralg, 
both  of  Denver,  tor  plalntlfl  In  error.  War- 
wick M.  Downbig,  (HC  Denrer,  for  defendant 
in  error. 

BAILEY,  J.  This  action  la  for  damagCB 
resulting  from  a  collision  between  a  motor- 
cycle driven  by  plaintiff,  and  an  automobile 
driven  by  defendant,  at  the  Intersection  of 
Twenty-sixth  Avenue  and  Downing  Street,  in 
the  City  of  Denver.  The  western  continua- 
tion of  Twenty-sixth  Avenue  Intersects  Down- 
ing Street  on  the  west  at  a  point  north  of 
where  said  avenue  enters  it  from  the  east, 
forming  a  Jog,  so  that  anyone  traveling  west 
on  Twenty-sixth  Avenue  la  obliged  to  torn 
obliquely  to  the  north,  or  right,  to  continue 
westward  along  the  avenue.  Barney,  the  de- 
fendant  In  error,  was  driving  Us  autmnoMle 
south  tm  Downing  Street,  towards  Twenty- 
sixth  Avenua  Livingston,  on  a  motorcyde, 
altered  Downing  from  Twenty-slzth  Avonie, 
on  the  east  and  at  some  point  in  the  intersec- 
tion, the  exact  locaUon  of  which  la  not  clearly 
shown  on  the  record,  collided  with  d^<end- 
anf  B  automobile.  At  the  close  ot  plalntUTs 
testimony  defendant  moved  &  nonsuit  which 
was  granted,  and  Judgment  of  diamtssal  en- 
tered accordingly.  This  Is  the  error  assigned. 

From  the  testimony  It  appears  the  accident 
occurred  In  the  evening — tt  was  dark  at  the 
comer,  and  that  the  defendant's  autonuAlle 
was  a  little  to  the  left  of  the  center  of  the 
street  and  had  no  headlight  burning,  al- 
thou^  the  side  lamps  of  Uie  machine  were 
lighted.  It  also  appears  tram  plaintiff's  tes- 
timony that  when  he  entered  Downing  Street 
tjnaa  Twmty-sixth  Avenne  he  nether  look- 
ed or  turned  to  tlie  right,  aa  it  was  hia  duty 
to  do  If  he  desired  to  ccmtlniie  westward 
along  Twenty-sixth  Avenue,  but  that  he  look- 
ed straight  ahead,  without  turning  either  to 
the  right  or  left  Although  the  accident  oc- 
curred between  six  and  seven  o'clock  in  the 
evening,  the  plaintiff  testifies  that  he  coald 
have  seen  an  automobile  seventy-five  feet 
away,  but  that  he  did  not  look  to  the  north 
until  the  automobile  was  within  five  feet  of 
him.  Another  wltnesn  testifies  that  he  him- 
self saw  tlie  automobile  a  block  away  from 
the  point  where  the  colUston  occurred. 

[1, 2]  In  Colorado  Sprli^  v.  Allen,  56  Colo. 
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891,  1S6  Pac.  790,  It  la  held  that  contributory 
oegllgenee  Is  not  a  sufficient  defense  unless  It 
appears  that  the  contributory  act  was  the 
proximate  cause  of  the  injury.  When,  how- 
ever, It  aiqwara  that  such  contrlbutlve  act 
was  the  proximate  canse,  and  the  facts  not 
being  In  dispute,  It  Is  no  Invasion  of  the  prov- 
ince of  the  jury  to  take  the  case  from  their 
hands.  Pueblo  v.  Smith,  B7  Colo.  500,  143 
Pac.  281;  Headley  et  al.  v.  Denver  &  Rio 
Grande  Railroad  Company,  60  Colo.  500,  154 
Pac.  731. 

The  testimony  Is  conclusive  that,  had  Iilv- 
Ingston  looked  to  the  north  when  he  readied 
the  Intersection  of  Twenty-sixth  AvHiue  and 
Downing  Street,  as  the  municipal  ordinance 
required  him  to  do.  If  he  desired  to  contintie 
westward  along  Twenty-sixth  Avenue,  he 
could  not  have  failed  to  observe  the  approach 
of  defoidanf  8  automobile,  and  so  have  avoid- 
ed the  collision.  The  ordinance  required  the 
deftadant  to  look  to  the  right,  and  It  gave 
him  the  right  of  way  across  Twenty-sixth 
AyeavB.  It  appeani  that  he  must  have  been 
looking  to  the  rla^t  a«  he  crossed  Twenty- 
sixth  Avenue,  otherwise  he  would  have  seen 
the  plaintiff  aa  the  latter  turned  into  Down- 
ing Street  In  any  event,  no  nei^gence  on 
the  part  of  the  defendant  will  relieve  the 
plaintiff  from  the  positive  duty  of  looking  to 
the  ri^t  befcffe  he  crossed  Downing  Street 
at  Twenty-elxth  Avenue^  Be  was  hound  to 
know  that  any  vehicle  proceeding  sontb  along 
Downing  Street  had  the  right  of  way.  He 
made  no  effort;  to  discover  whether  or  not 
there  was  any  v^lcle  approaching.  His  fail- 
ure to  do  so  Is  a  contrlbutlve  omls^on  so 
proximately  connected  with  the  Injury  com- 
plained of  that  but  for  such  omission  the  In- 
Jury  could  not  have  occurred. 

In  the  several  cases  dted  by  counsel  for 
plaintiff  In  error  there  were  doubts  as  to  the 
commission  of  the  several  acts  of  contrlbu- 
tlve negligence,  aqd  these  doubts  were  prop- 
erly left  to  be  solved  by  a  Jury.  But  when, 
as  In  the  case  at  bar,  the  facts  are  not  In  dis- 
pute, and  clearly  establish  negligence  on  the 
part  of  the  plaintiff,  it  Is  the  duty  of  the 
Court  to  so  declare  as  a  matter  of  law.  Colo- 
rado &  Southern  Ry.  v.  Reynolds,  61  Colo. 
231,  116  Pac.  1043 ;  Colorado  City  v.  Hunt, 
56  Colo.  336;  138  Pac.  24;  Pueblo  r.  SmlOi, 
supra ;  Headley  et  ah  ▼.  Denver  A  lUo 
Grande  Railroad  Company,  supra. 

In  Falrmouut  Cemetery  Association  v. 
Davis,  4  Colo.  ^p.  670,  86  Pac.  911,  the  lan- 
guage used  seems  particularly  appUcable  to 
the  case  at  bar: 

"The  question  of  negligence  Is  a  mixed  one  of 
law  and  fact.  Where  the  facts  are  disputed,  or 
of  doubtful  character,  the  question  must  t>e  sub- 
mitted to  the  jury  under  the  instruction  of  the 
Court;  but  where  there  is  no  controversy  as 
to  the  facta,  and  from  these  It  clearly  appears 
what  course  a  poson  of  ordinary  prudence  will 


pursue  under  the  circumBtaneea,  the  question  of 

negligence  is  purely  one  of  law. 

The  mle  Is  again  laid  down  In  JackjMW  t. 

CrUly.  16  Oolo.  108,  26  Pac.  331: 

"But  where  the  facts  and  inferenoes  therefrom 
are  nndispoted^  where  the  precise  measure  of 
duty  is  determined — the  same  under  all  circnm- 
stancee— where  a  rule  of  duty  in  a  given  exigen- 
cy may  be  certified  and  accurately  defined,  the 
question  is  for  the  Court  and  not  for  the  Jnrr." 

In  Headley  v.  Denver  ft  Rio  Grande  Rail- 
road Company,  supra,  60  Colo,  at  page  606, 
164  Pac.  at  page  733,  It  la  said: 

"Indeed,  It  is  dementary  that  if  in  a  ^ven 
ease  It  appears  that  the  dateadant  owed  the 
plaintiff  a  duty  to  use  due  care,  that  he  violated 
that  duty,  and  that  the  plaintiS  by  reason  there- 
of suffered  an  injury,  the  plaintiff,  neverthe- 
less, cannot  maintain  ais  cause  of  action,  if  his 
own  conduct  was  not  that  of  a  reasmiably  pru- 
dent and  careful  man,  and  such  conduct  con- 
tributed in  some  measure  to  bring  about  the  in- 
jury sustained.  Colo.  Gent.  B.  R,  Oo.  t. 
Holmes,  5  Colo.  197 ;  C,  R.  I.  ft  P.  By.  Co. 
V,  Crisman.  19  Colo.  80  [34  Pac  286] ;  Weat- 
erkamp  v.  C.  B.  ft  Q.  B.  R.  Co.,  41  Oo\o.  290 
[92  Pac.  687] ;  Liutx  r.  Denver  CSty  Tram. 
Co.,  43  Colo.  68  t95  Pac.  600]. 

"As  the  standard  of  duty  in  such  cases  Is  de- 
pendent upon  the  particular  facts  and  circum- 
stances of  each,  the  question  whether  contribu- 
tory n«rligence  has  been  proven  in  a  givoi  case 
is  usually  one  for  the  jury.  Nevertheless  such 
question,  in  a  particular  case,  may  become  one 
of  taw,  and  thus  come  within  the  province  of 
the  Court,  bo  that  a  particular  verdict  may 
and  should  be  directed.  Where  tite  facts  are 
such  that  reasonable  men  of  fsir  intelUgaice 
may  draw  different  ctmelnsirais  the  question  of 
contributory  negligence  must  be  submitted  to 
the  jury,  for  the  finding  is  then  of  facL  But 
if  it  is  dear  that  only  one  reasonable  inference 
can  be  drawn  from  the  factsw  and  the  course 
which  prudence  dictates  be  definitely  discerned, 
the  finding  thereon  is  of  law,  not  of  fact,  and 
it  devolves  upon  the  Court  to  settle  the  matter." 

From  the  testimony  which  plaintiff  filnwlf 
gave  It  appears  that,  on  entering  Downing 
Street  he  tailed  to  look  either  way,  and  it 
also  appears  therefrom  that  his  view  was  nn- 
obstructed.  Had  his  vision  been  In  any  man- 
ner cut  off,  or  Interfered  with,  or  had  he 
looked,  or  otherwise  attempted  to  avt^d  In- 
Jury,  tiien  the  question  might  have  been  <me 
of  fact  for  the  Jury.  But  he  failed  totally  to 
observe,  by  not  looking  to  the  right,  the  duty 
Imposed  upon  Um  by  positive  law,  as  set 
forth  In  the  ordinance.  In  addition  he  vio- 
lated the  law  ot  self  preservatim,  founded 
on  instinct,  which  anyone  driving  on  a 
puUlc  street  Is  required  at  all  times  to  nae 
the  faculties  with  which  nature  has  endowed 
him,  to  avoid  danger,  l^on  the  nndlqnited 
facts  It  Is  manifest  that  idaintlff  cannot,  and 
ontfit  not  to,  recover,  since  plainly  the  In- 
Jury  sustained  resulted  from  his  own  failure 
to  ezerdse  that  degree  of  care  fte  his  own 
protection  whl<A  boQi  the  law  and  omnnon 
sense  require  of  every  person  under  dream- 
stances  such  as  are  h^  disdosed. 

Judgment  afSrmed. 

SCOTT,  dissents. 
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PEOFLB  T.  TAIiBNGEA.  (Gkr.624) 

tZMitiict  Oonrt  of  Appeal,  Second  Diatriet,  Cal- 
ifomiiL   Jan.  S(K  1917.) 

1.  GBiMinii.  Law  ^1163(3)— Appeal  — Re- 
view —  DiSCBKTION  OF  COUBT       ObDBB  OT 

Pnoor. 

Tnder  Fen.  Code,  J  1094,  authorizing  the 
court  in  the  exercise  of  sound  discretion  to  de- 
part frtMu  the  order  of  proof  prescribed  by  sec- 
tion 1098,  a  ruUne  of  the  court  permitting  the 
prosecution  in  rebuttal  to  introduce  evidence 
which  contradicted  no  testimony  offered  by  de- 
fendant doe*  not  require  a  reversal  unless  a 
dear  abase  of  the  court's  discretion  Is  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  IMc-  !  8063.) 

2.  Appeal  and  Bbbob  «»1086(1)— Sktikw- 
PBEStmnKa  QrasrioNS  Bblow  —  Oppobtu- 
Nirt  TO  Meet  Evidbnob. 

Accused  cannot  object  on  appeal  that  the 
court's  mling  permitting  the  prosecution  to  in- 
troduce on  rebuttal  evidence  not  proper  rebnttal 
deprived  hbna  of  an  opportunity  to  contradict 
Bach  evidence  where  he  made  no  tender  of  con- 
tradicting evidence  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  4066.] 

S.  CBiHitTAL  Law  $sk>42  —  EXBHPnOIf  tboh 
Pbosecutjon- Statotb— Tbbttmont. 
Pen.  Code,  I  1324,  providing  that  me  who 
has  been  compelled  to  give  evidence  against. his 
objection  that  it  would  tend  to  incriminate  him- 
self cannot  be  prosecuted  for  the  offense  with 
reference  to  whidi  his  testimony  was  given,  does 
not  exempt  from  prosecutiMi  one  who  while  In 
jail  made  a  voluntary  statement  to  a  justice  of 
the  peace  which  was  not  under  oath  and  in 
which  he  denied  committing  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  45-48.] 

4.  CBoaNAi.  Law  «3>ll72(l)— Habhlbbs  Bb- 
bob—iRffntuonoMS—DuTT  OF  JCTBT. 
In  a  prosecution  for  robbery,  an  instruction 
that  emphatic  expressions  of  opinion  by  jurors 
made  when  they  entered  the  jury  room  should  be 
avoided,  and  that  jurors  ehonld  bold  their  minds 
in  such  state  that  they  might  fully  and  freely 
Interchange  views  with  eacb  otber  and  receive 
the  snggrations  of  fellow  jurors,  by  observing 
which  role  they  may  more  likely  reach  a  ver- 
dict, and  that  it  is  for  the  interest  of  t^e  state 
and  defendant  both  that  a  verdict  should  be  re- 
turned, was  not  prejudicial  to  defendant,  since 
it  consisted  of  commonplace  matters  which 
would  have  occurred  to  the  jury  withont  instruc- 
tion, and  containod  nothing  from  which  any  in- 
ference indicative  of  the  court's  opinion  a*  to 
the  defendant's  guilt  or  innocence  could  have 
been  drawn. 

[Ed.  Note. — For  other  cases,  see  Orimlnal 
Law.  Cent.  Dig.  H  3164.] 

Appeal  fr<mi  Superior  Conrt,  Ventura 
County ;  Merle  J.  Rogers,  Judge. 

"William  Valencia  was  convicted  of  rob- 
bery, and  be  appeals.  AfDrmed. 

Orr  &  Gardner,  of  Venbira.  for  appellant 
tJ.  S.  Webb,  Att7.  Gen.,  Robert  If.  Clarke. 
Deputy  Atty.  Gen.,  and  Roberto  B.  Oamarlllo, 
of  Lob  Angkea^  for  the  Peoplst, 

SHAW.  J.  Defendant  was  convicted  of  tbe 
crime  of  rotibery.  Be  appeals  from  the  Judg- 
ment  and  an  order  denybig  his  motion  for  a 
Dew  trial. 


[1]  1.  Complaint  Is  made  that  a  J.  ElUottt 
a  witness  called  by  the  prosecution  In  rebut* 
tal,  was,  over  defendant's  objection,  permit- 
ted to  give  testimony,  a  part  of  which  was  In 
rebuttal  of  no  evidence  adduced  on  behalf  of 
defendant,  bnt  which  tended  to  corroborate 
evidence  In  chief  offered  by  the  people. 

"The  fact  that  it  was  permitted  to  be  given  In 
rebuttal  constituted  in  itself  no  ground  of  com- 
plaint. A  court  is  warranted  in  departing  from 
the  order  of  proof  prescribed  by  section  1093 
of  tbe  Penal  Code  under  proper  circumstances. 
Whether  it  shall  permit  such  departure  Is  a  mat- 
ter committed  to  its  sound  discretion,  and  its 
action  in  tbat  regard  is  not  ground  upon  which 
error  may  be  predicated,  unless  tbe  discretion 
appears  to  have  been  grossly  abused,  and  this 
abuse  must  affirmatively  appear."  People  T. 
WiUard,  150  CaL  550,  89  Pac.  124. 

The  rule  contained  in  section  1093,  prescrib- 
ing the  order  In  which  evidence  shall  be  re- 
ceived, is  not  mandatory,  bnt  may  be  depart- 
ed from  in  the  sound  dlscrettoa  of  the  court. 
SecUoQ  1094,  Pen.  Code;  People  t.  Comsfbon, 
123  Cal.  403.  56  Pac.  44. 

[2]  The  contention  that  defendant  was  de- 
prived of  the  right  to  Introduce  evidence  In 
contradiction  of  new  matter  brought  out  by 
Elliott's  testimony  la  wholly  without  merit, 
since.  In  the  absence  of  such  tender  of  evi- 
dence, no  right  was  denied  him.  Had  he 
made  such  tender,  no  doubt  the  court,  as  it 
was  empowered  to  do  (People  v.  Chriatensen, 
86  CaL  670,  24  Pac  888),  would  have  permit- 
ted him  to  reply  to  such  alleged  new  matter. 

[8]  2.  It  is  next  claimed  that  tbe  prosecu- 
tion was  barred  under  tbe  provisions  of  sec- 
tion 1324  of  the  Penal  Code.  This  contention 
la  based  upon  the  fact  that  Elliott,  who,  it 
seems,  was  a  Justice  of  the  peace,  prior  to  is- 
suing a  warrant  for  defendant,  and  while  the 
latter  was  in  jail,  called  upon  him,  at  which 
time  defendant  voluntarily  made  a  statement 
to  Elliott  with  reference  to  bis  movements 
and  whereabouts  at  the  time  the  offense  was 
committed.  Not  only  did  the  statement  so 
made  by  defendant  and  testified  to  by  Mliott, 
standing  alone,  tend  to  exonerate  tbe  defend- 
ant, since  it  contained  a  positive  denial  of 
any  complicity  in  the  crime,  but  It  was  not 
made  In  tbe  course  of  any  trial,  hearing,  or 
judicial  proceeding,  as  defined  by  section 
1324;  nor  was  It  made  under  oath,  nor  to 
MUott  otber  than  In  his  individual  character. 
The  provisions  of  the  section  cannot  be  In- 
voked by  one  accused  of  crime  in  voluntarily 
making  extrajudicial  statements.  People  v. 
Dye,  29  Cal.  App.  181,  154  Pa&  875. 

[4]  3.  Objection  Is  made  to  an  Instruction 
given  which  contatqed  the  following: 

"  *  *  *  It  sometimes  happens  that  when 
jurors  enter  the  Jury  room  they  make  onphatie 
expresslMi  of  tbe  opinions  (hey  have  in  the  case 
of  their  firm  determination  of  adhering  to  th«n. 
Such  emphatic  expressions  of  opinion  are  rarely 
prodnctive  of  good.  By  their  emphatic  expres- 
sion of  opinion  a  sense  of  pride  u  enlisted  and 
a  juror  subsequently,  though  advised  of  tbe  po- 
sititHi  be  announced  is  not  tenable,  hesitates 
from  receding  from  that  position  for  the  reason 
that  he  has  already  ucpressed  his  determination 
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to  adhere  to  it  1  wonM  adTfse  7011  ^ntlemen. 
to  bold  your  minda  is  tiiat  state  oi  abeyance  so 
yoa  may  folly  and  freely  interchange  views  with 
each  ouier,  and  eadi  individual  juror  hold  his 
mind  so  open  that  he  may  receive  the  sugeeBtiona 
and  remarks  of  bis  fellow  Jurors,  and  that  his 
remarks  may  be  entertained  and  received  in  the 
same  spirit  I  think  that  by  observing  that 
rule  interdianging  fully  between  yoarselves  your 
views  upon  the  evidence  that  there  is  more  like- 
lihood you  will  reach  a  verdict  than  if  yon  made 
an  emphatic  expression  of  the  position  you  have 
assumed.  Yoa  will  remember,  gentlemen,  in  the 
matters  of  this  character  it  is  advisable  both 
for  the  interest  of  the  state  and  benefit  of  the 
defendant  that  a  verdict  should  be  returned, 
that  there  should  be  a  conclusion  of  the  trial, 
and  you  are  to  remember,  too,  gentlemen,  that 
you  are  not  partisans  in  this  matter,  but  yon  are 
judges,  and  that  it  is  not  with  the  opinion  with 
which  you  retire,  but  with  the  judgment  with 
which  you  return,  that  the  correctness  of  your 
deliberation  ift  to  be  estimated,  and  that  in  your 
deliberations  in  the  jury  room  there  can  be  no 
triumph  excepting  the  ascertainment  and  dec- 
laratimB  of  the  tmth." 

Tbe  substance  ot  the  part  of  the  Instruc- 
tion to  which  objection  is  urged  conslBtB  of 
commonplace  matters  which  do  doubt  would 
have  occurred  to  tbe  jury  without  havtug  it 
Bald  to  tiiam  by  the  court.  At  all  events, 
there  was  notMng  in  the  Instmctlcm,  or  any 
part  of  It,  as  in  the  case  of  People  v.  Carder, 
160  Pac.  686.  from  which  the  jury  could 
have  .drawn  any  inference  IndicatiTe  of  the 
mind  of  the  court  as  to  tbe  guilt  or  innocence 
of  the  defendant  No  inttmatUnt  whatever 
was  given  as  to  how  the  court  regarded  tbe 
evidence;  tbe  sole  purpose  ct  tbe  Inatmctlon 
beSng  to  require  a  reasmable  effort  on  tbe 
part  of  tbe  Jury  to  come  to  some  comflualon 
one  way  or  another.  Hence  in  no  event 
could  defendant  have  been  prejudiced  there- 
by. People  V.  Wilt  (Sup.)  160  Pac.  561;  Peo- 
ple T.  Milea,  143  Gal.  686.  77  Pac.  666;  MUes 
V.  Spragne.  13  Iowa,  198. 

Tbe  stereo^ped  contention  that  tbe  dis- 
trict attorn^  was  guilty  of  misconduct  which 
prejudiced  tbe  rights  of  defendant  mertts  no 
consideration. 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  OONRBT,  P.  J.;  JAHDS,  J. 


DUMBABTON   LAND  &  IMPROVEMENT 
CO.  V.  MUHPHT  et  aL    (Civ.  1777.) 

(District  Court  of  Appeal,  First  District  Oali- 
fomia.  Jan.  30,  1917.  Bebearinc  Dniied 
Feb.  28,  1917.  Denied  by  Supreme  Oourt 
March  29.  1917.) 

1.  Watbbs  Ann  Watbb  Ootrasis  «sb183^^ 
Tbbioation  DiOTBiOTS—PETmoN— Notice— 

KUFFICIENOT. 

Under  Act  June  10,  1918  (St  1913,  p.  1049), 
providing  for  the  organization  of  f»nn^  water 
districts,  notice  of  the  time  and  i>lace  of  the 
hearing  of  a  petition  for  the  creation  of  such 
a  district,  reating  that  hearing  would  be  hc^d 
at  the  office  of  the  board  of  supervisors  in  the 
county  coartboaae  was  sufficient,  the  objectiiig 
landowner  participating  in  the  hearing,  to  give 
the  board  jurisdictifMi,  though  the  hearing  actu- 


BEPORim  (Cat 

'oily  occurred  at  tbe  board's  regular  place  of 
meeting  in  the  hall  ot  records  across  tbe  street 
fnHn  the  county  courthouse;  the  hall  of  records 
being;  in  the  same  group  of  bufldings  «a  the 
courthouse. 

2.  Watebs  ahd  Watbb  CSotnau  «=s»tSS%  — 
Water  Distbicts— OBGANiZATioir— Bevzsw 
— BfATFEBs  Reviewable. 
A  determination  by  the  board  of  supervisors 
of  a  county  which  organised  a  county  water  dis- 
trict, that  petitioner's  lands  were  benefited,  ba»- 
ed  on  conflicting  evidence,  cannot  where  the 
board  was  acting  within  the  scope  of  its  juris- 
diction, be  reviewed  on  certiorari.. 

Appeal  fh>m  Superior  Court,  Alameda 
County ;  H.  D.  Burroughs,  Judge. 

Petltioii  the  Dumbarton  I^and  &  Im- 
proTOnent  Company,  a  oorpwatlmi,  for  a 
writ  of  certiorari  against  D.  J.  llnr^iy  and 
others,  Board  of  SnperrinnB,  to  review  the 
determination  of  such  board.  Vrom  a  ]ad|;- 
ment  uiAt^dlng  tbe  board's  detennlnation, 
and  order  denying  new  trial,  petitioner  ap- 
peals. Affirmed. 

Snook  &  Church,  of  Oakland,  for  appel- 
lant W.  H.  li.  Hynes.  DisL  Atty^  of  Oak- 
land (John  T.  Nourae,  ot  San  Vnatiaeo,  of 

counsel),  for  respondents. 

BICHABDS,  J.  This  Is  an  appeal  from  a 
Judgment  and  order  denying  a  new  trial  in 
a  proceeding  wher^  tbe  petitioner  and  ap- 
pellant herein  applied  to  the  superior  court 
of  Alameda  county  for  a  writ  of  certiorari. 
In  which  it  was  sought  to  have  reviewed  pro- 
ceedings of  tbe  board  of  supervisors  of  said 
county  In  relation  to  the  formation  ot  the 
Alameda  water  district  and  tbe  Indnakm  of 
the  lands  of  tbe  petitioner  witbin  tbe  bonnd- 
arles  of  said  district 

[1]  The  facts.  In  so  far  as  they  relate  to 
the  Initial  steps  taken  the  said  board  of 
supervisors  looking  to  the  oi^anlzation  of 
sold  district  are  practically  undisputed,  and 
are  briefly  these:  On  November  3,  1013, 
there  was  presented  to  said  board  of  8uper- 
vlsors  a  petition  praying  for  tbe  incorpora- 
tion and  organization  of  a  county  water  dis- 
trict under  the  provisions  of  an  act  of  tbe 
Legislature  approved  on  June  10,  191d  (St 
1913,  p.  1049),  providing  for  the  organlzatiMi 
of  such  districts.  Said  act  provides  that 
prior  to  the  presentation  of  sudi  petition  no- 
tice of  the  time  and  place  of  the  hearing 
thereon,  signed  by  a  certain  number  of  those 
who  are  seeking  to  form  such  water  district, 
was  first  to  be  given  for  the  time  and  in  tbe 
manner  reaulred  by  said  act  The  record 
herein  shows  that  such  notice  purports  to 
have  been  given,  wherein  tbe  time  and  place 
of  hearing  upon  said  petition  was  fixed  for 
November  S,  1913,  at  the  hour  of  10  o*dock 
a.  m.  at  tbe  office  of  said  board  of  supervisors 
"In  the  county  courthouse  of  the  dty  of  Oak- 
land." The  record  further  discloses  that 
on  the  said  3d  day  of  Novttuber,  1913,  the 
said  board  of  supMvlaors  met  at  the  boar 
appointed  In  said  notice  at  tbe  meeting  room 
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ot  said  board  in  tbe  ball  of.  records  of  said 
county,  and  tluit  at  said  meeting  tbe  bearing 
upon  said  petition  was  regularly  contlDued  to 
tbe  lOtb  day  of  November,  1913,  and  was 
tben  again  continued  to  tbe  12tb  day  of  No- 
vember, 1913,  and  tben  to  tbe  17th  day  of 
November,  1913,  and  tbence  to  tbe  25tb 
day  of  November,  1913.  on  wbicb  last-nam- 
ed day  a  bearing  was  bad  tbereon,  and 
that  after  such  bearing,  and  after  the 
board  bad  excepted  from  the  first-named 
boundaries  of  tbe  proposed  water  dis- 
trict certain  lands  of  the  petitioner  herein 
and  of  certain  otiier  persffios,  which  were 
shown  to  be  covered  with  water,  but  bad  In- 
cluded the  portion  of  the  lands  described  In 
the  petition  herein,  tbe  board  ordered  an 
election  to  be  held  within  the  proposed  dis- 
trict to  determine  whether  it  was  tbe  will  of 
tbe  electors  therein  that  It  should  be  or- 
ganized under  the  provisions  of  tbe  said  act ; 
that  such  election  was  called  and  held  on 
December  30,  1913,  at  which  it  was  voted 
that  said  district  ^ould  be  organized.  On 
the  29th  day  of  December,  1913,  the  day  be- 
fore said  election,  tbe  petitioners  herein  ap- 
plied to  the  superior  court  of  said  county  for 
said  writ  of  review,  and  on  said  day  obtained 
said  writ,  directing  tbe  board  of  supervisors 
and  tbe  members  thereof  to  certify  their  pro- 
ceedings In  said  matter  to  said  court.  This 
.was  done,  and  upon  the  hearing  tbereon  the 
judgment  and  order  were  made  from  which 
this  appeal  has  been  taken. 

The  first  contention  of  tbe  appellant  Is 
that  tbe  board  of  supervisors  never  aoquir- 
ed  Jurisdiction  over  tbe  matter  of  tbe  forma- 
tUm  of  tbe  said  water  district  by  reason  of 
certain  alleged  Irr^nlarittes  and  defects  in 
the  preliminary  proceedings,  and  chiefly  in 
tbe  notice  of  tbe  bearing  upon  the  petition 
by  those  who  were  seeking  to  have  the  wa- 
ter district  created.  It  i^pears  from  tbe 
record  that  subsequent  to  the  inception  of 
said  proceedings  for  tbe-  formatldu  of  tbe 
district  and  to  tbe  election  held  pursuant 
thereto,  and  to  the  application  for  tbe  pres- 
eot  Writ  of  review,  but  prior  to  the  bearing 
tbereon,  the  Legislature  by  an  act  approved 
AprU  7,  1915'  (St.  1915,  p.  26).  undertook  to 
validate  the  proceedings  for  the  formation  of 
aald  district,  and  it  is  conceded  by  tbe  ap- 
pellant that  this  validating  act  of  the  Legis- 
lature did  in  fact  operate  to  cure  all  Irregu- 
larities in  the  said  proceedings  with  tbe  ex- 
ception of  the  two  Jurisdictional  defects 
which  are  insisted  upon  on  this  appeal.  Tbe 
first  of  these  consists  in  the  alleged  defect 
In  the  notice  of  the  bearing  upon  tbe  petltl<m 
for  tbe  formation  of  said  district 

It  is  contended  by  the  appellant  that  said 
notice  of  hearing  specified  as  the  place  where 
such  bearing  would  be  held  "the  office  of 
said  board  In  the  county  courthouse  In  the 
dty  of  Oakland,"  whereas  the  board  of  su- 
pervisors has  no  office  in  the  county  court- 
tiouae  in  the  dty  of  Oakland,  and  did  not  in 
Uut  meet  tbere  at  the  tim«  ot  the  first  or 


any  hearing  iipon  said  petition.  It  appears, 
however,  from  tbe  record  herein,  that  the 
regular  place  of  meeting  of  tbe  board  of 
superviaora  of  Alameda  county  is  in  the 
building  known  as  the  hall  of  records,  which 
stands  across  the  street  from  the  structure 
commonly  designated  as  the  courthouse,  but 
which  building  is  occupied  by  a  nmnber  of 
the  county  offices,  such  as  clerk,  recorder, 
auditor,  treasurer,  and  tbe  board  of  euper- 
visors.  It  Is  a  matter  of  common  knowledge 
— la  that  county  at  least — that  said  build- 
ing Is  so  located,  occupied,  and  used,  and  that 
It  is  in  fact  one  of  tbe  group  of  buildings  In 
tbe  city  of  Oakland  devoted  to  such  official 
activities  and  uses  as  are  CMumonly  con- 
ducted In  courthouses.  Moreover,  tbe  record 
discloses  that  tbe  petitioner  herein  appeared 
at  tbe  said  meeting  place  of  said  board  of 
supervisors  at  the  time  designated  in  said 
notice  for  the  first  bearli^  upon  said  peti- 
tion, and  also  appeared  and  participated  in 
tbe  subsequent  bearings  thereon  at  said 
place  without  making  any  objection  to  tbe 
form  or  sufficiency  of  said  notice,  and  was 
tberefore  in  no  way  misled  by  Its  terms. 

In  view  of  the  foregoing  facts  we  find  no 
merit  in  the  present  contention  of  the  appel- 
lant as  to  tbe  insufficiency  of  said  notice  to 
give  the  board  of  supervisors  Jurisdiction  to 
hear  and  determine  tbe  matter  thus  brought 
before  it. 

The  second  contention  of  tbe  appellant  la 
that  tbe  lands  of  tbe  petitioner  which  were 
finally  Included  within  tbe  boundaries  of  the 
said  water  district  as  the  same  was  organiz- 
ed and  incorporated  under  the  orders  of  said 
board,  were  of  aa<di  nature  and  character 
tliat  they  could  not  derive  any  benefit  from 
the  constructioa  and  operation  of  the  systan 
of  waterworks  to  be  provided  and  operated 
through  the  creation  of  said  water  district 
It  is  strenuously  argued  by  the  appellant  that 
if  its  lands  are  of  tbe  Character  above  indi- 
cated tbe  board  of  supervisors  would  have 
no  authority  or  jurisdiction  to  include  said 
lands  within  said  district,  and  hence  that  its 
proceedings  and  orders  culminating  In  the 
inclusion  of  appellant's  said  lands  therein 
were  and  each  of  them  is  void,  and  that  this 
being  so,  the  aforesaid  act  of  the  Legisla- 
ture attempting  to  validate  said  proceedings 
was  Ineffectual  for  the  reason  that  to  give 
such  effect  to  It  would  be  to  take  away  from 
the  appellant  property  without  due  process  of 
law.  Tbe  authorities  cited  by  the  appellant 
in  support  of  this  contention  fully  sustain 
it,  and  we  have  no  doubt  that  If  the  undis- 
puted fact  should  be  that  tbe  said  lands  of 
tbe  petitioner  herein  were  not,  from  their 
nature,  character,  or  location,  susceptible  of 
receiving  tbe  benefit  from  the  creation  of 
such  district  and  the  exercise  of  its  functions 
which  are  contemplated  by  the  terms  of  the 
act  of  tbe  Legislature  providing  for  the  crea- 
tion of  water  districts  of  this  character,  the 
effort  of  tbe  person  or  oflSdal  seeking  to  wo 
illegally  include  said  lands  within  such  dil* 
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trlct  couM  be  BDccesBfully  thwarted  throagli 
some  approiH^ate  Jadlcial  proceeding,  and 
tbls  notwithstanding  the  act  of  the  Legis- 
lature purporting  to  validate  the  same.  The 
respondents  herein,  however,  contend  that 
conceding  this  to  be  so,  a  writ  of  certiorari 
IB  not  the  appropriate  or  proper  proceeding 
by  which  to  determine  said  matter ;  that  the 
board  of  supervisors  having  once  acquired 
jurisdiction  to  determine  die  matter  of  the 
oiganlzatlon  of  said  water  district,  and  hav- 
ing proceeded  to  organize  the  same  la  ac- 
cordance with  the  terms  of  the  statote,  and 
the  said  district  having  thereby  acquired  a 
de  facto  or  de  jure  existence,  its  due  Incor- 
poration can  only  be  assailed  by  quo  war- 
ranto, and  in  sui^rt  of  this  contention  the 
respondents  present  much  and  very  respect- 
able authority. 

[2]  We  do  not,  however,  deem  It  neces- 
sary to  enter  upon  the  dlacneslon  or  decision 
of  either  of  these  questions  in  this  case,  for 
the  reason  that  the  record  herein  discloses 
that  the  Issue  as  to  whether  the  said  lands  of 
the  petitioner  were  by  location  and  nature 
such  as  to  be  susceptible  of  receiving  the 
benefits  resulting  from  the  creation  and  <^r- 
ation  of  said  water  district  in  accordance 
with  the  purposes  of  said  legislative  act 
providing  for  its  formaticm,  was  presented  to 
the  board  of  supervisors  during  the  course  of 
the  hearing  upon  the  petition  for  the  forma- 
tion of  such  water  district,  and  that  the 
board  took  evidence  thereon,  and  that  the 
evidence  thus  taken  was  in  substantial  con- 
flict upon  such  issue,  and  that  the  board  re- 
solved such  conflict  in  the  evidence  in  favor 
of  the  exclusion  of  a  certain  portion  of  the 
lands  of  said  petitioner  herein  from  the 
boundaries  of  said  water  district,  and  also 
In  favor  of  the  Inclusion  of  that  other  por- 
tion of  the  petitioner's  said  lands  involved 
In  thU  proceeding  within  the  boundaries  of 
said  district.  Whether  In  so  doing  the  board 
was  exercising  legislative  or  judicial  func- 
tions need  not  be  put  in  question  here.  Tbey 
were  acting  within  the  scope  of  their  juris- 
diction In  the  premises,  and  hence  with  the 
result  of  their  determination  we  are  not  In 
this  proceeding  at  liberty  to  Interfere. 

Judgment  and  order  affirmed. 


We  ctmcur: 
QAN,  3. 


LENMON,  P.  J,;  KEBBI- 


Ez  parte  WISNEB.    (Or.  628.) 
(District  Oonrt  of  Ai^eal,  Seramd  District, 
OtOifomla.   Jan.  31,  lOlTJ 

1.  OONSTITUTIONAXi  LaW  4=»8X— POXJCS  FOW- 

EB  —  Reoulatioit  ot  Ocoupatiors  akd 

Ahttsementb. 
With  regard  to  emplovmente,  occupations, 
or  amusements  not  of  suca  a  cliaracter  as  to 
be  in  themselves  commonly  objectiraiable,  the 
arm  of  the  police  power  may  be  extended  only 
to  regulate,  and  not  prohitut. 

[Ed.  Note.— For  other  esses,  see  Constitutional 
Law,  Cent  Dig.  |  148.] 


2.  Mttnioipal  Co^obations  ^»«2S.  62G— 
PoucB  RsanuLiionc^— Obdinakcs— VAUD- 

ITY — '  'UnIHCLOSED'  * — *  'In CLOSED. ' ' 

An  ordinance  of  the  city  of  Vudce  provided 
that  it  riioald  be  unlawful  tor  any  pwaom,  firm, 
or  corporation  in  any  pnbHe  or  uninclosed  place 
in  the  city  to  play  any  musical  instrunieiit,  to 
sing,  to  make  any  loud  or  unusaal  nois^  or  to 
call  out  goods,  wares  or  merchandise,  or  the  at- 
tractive leatures  of  any  amusement,  derfoe^  or 
piece  of  recreatlfm  or  refreshmeDt,  iritbout  first 
gecaring  from  the  board  of  tmatees  a  permit  m 
to  do,  which  should  be  granted  only  on  written 
applicatirat  specifying  the  place  for  which  the 
permit  was  to  be  granted  and  the  kind  of  amuse* 
ment  or  noise  desired  to  be  made.  Held,  that 
such  ordinance  was  void  as  both  discriminatory 
and  unreaaonable,  thou^  the  board  of  trustees 
might  limit  the  right  of  persons  to  play  mxisi- 
cal  instruments  or  utter  loud  sounds  even  to 
the  extrat  of  absolute  prcdiibitlon,  the  ordinance 
covering  more  than  public  streets,  places,  and 
ways,  and  applying  to  private  premiaefl  and 
every  such  place  as  may  be  "unindosed,'*  which 
means  a  place  not  entirdy  litekMed,  an  *%idoa- 
ed"  place  bdng  a  plaoe  Incloaed  on  sH  Mm  by 
Bome  sOTt  of  material. 

[Ed.  Nota—For  other  cases,  see  MonldiMU 
CorporationB,  Cent  Dig.  8!  137S-13S0. 

For  other  d^nitions,  see  Words  and  Fhntses, 
First  and  Second  Series,  Inclosed.] 

In  the  matter  the  appllcatioa  of  a  Q. 
Wlsnar  tot  a  writ  of  habeas  corjnu.  PeU- 
tloner  discharged  from  custody. 

Button  &  Williams,  of  Los  Angeles,  for  pe- 
titioner. Charles  W.  Lyon,  Fredericks  & 
Hanna,  and  Byron  C.  Hanna,  all  of  Los  An- 
geles, for  respondent 

JAUES,  3.  The  petitioner,  being  Impris- 
oned by  the  marshal  of  the  city  of  Venice  up- 
on commitment  after  conviction  for  an  al- 
lied crime,  to  wit,  the  violation  of  a  certain 
ordinance  of  ttie  dty  of  Venice,  sued  out  this 
writ  to  determine  the  validity  of  sndi  Im- 
prlaonm^t. 

The  ordinance  under  which  petitioner  was 
prosecuted,  In  that  part  descriptive  of  the 
offense  which  might  be  committed  thereun- 
der, Is  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm  (x 
corporation,  in  any  public  or  unincloeed  place, 
in  the  dty  of  Veoioe,  to  play  any  musical  in- 
Etrument,  or  to  sing,  or  to  make  any  loud  or 
unusual  noise,  or  to  call  out  goods,  wares  or  mer- 
diandise,  or  the  attractive  features  of  -any 
amusonent  device  or  place  of  recreation  or  re- 
freshment without  first  securing  from  the  board 
of  trustees,  a  permit  so  to  do.  Said  permit  sbaU 
be  frranted  only  upon  a  written  application, 
which  applicatifm  must  sped^  the  place  for 
which  the  permit  Is  to  be  granted,  and  the  kind 
ol  amusement  or  noise  desired  to  be  made." 

It  Is  omtaided  that  the  ordlnanoa  Is  void : 
First,  because  it  Invades  the  rl^t  at  the 
citizen  In  unduly  restricting  liberty  ot  ac- 
tion ;  second,  that  It  Is  dlscnmlnatory.  The 
right  of  a  legislative  bo'dy  In  the  enrdse  of 
Its  police  power  to  prescribe  and  enforce  rea- 
sonable police  measores  cannot  be  questioned. 
However,  sudi  power  is  not  without  hoimds 
or  limits. 

[1]  With  regard  to  employments,  occupa- 
tions, or  amusements  not  of  soch  a  diaractn 
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as  to  be  In  tbemselTes  commonly  objectton- 
able,  the  arm  of  tbe  police  power  may  be 
extended  only  to  r^alate,  and  not  probdbit. 
Tbe  re^olatioa  must  be  reasonable  and  must 
apply  alike  to  all  persons  within  a  claea.  In 
Count?  of  Los  Asgelea  t.  Hollywood  Ceme- 
tery Association,  124  GaJL  340,  K7  Pac.  ISa,  71 
Am.  St.  Rep.  76,  the  court  said : 

"If  the  buslnesa  be  lawful,  and  faavinr  no  in> 
jnrious  tendency,  they  (the  legisladve  authority) 
cannot  say  who  shall  and  who  shall  not  exercise 
the  zifrht  itaell  tFnder  the  poise  of  reKuIating 
a  buBiness  the  mnntdpali^  cannot  moke  pro- 
hibition possible  by  committing  to'  the  officers 
of  the  municipality  the  arbitrary  power  to 
deny  permlssiMi  to  engage  in  that  busmess." 

In  the  concurring  opinion  of  Mr.  Justice 
Shaw,  of  the  Supreme  Oourt,  In  tbe  Matter 
of  the  Application  of  Dart,  172  Cal.  47,  IBS 
Pac.  63,  L.  B.  A.  1916D,  905,  the  leading  cases 
pertinent  to  this  subject  are  cited,  and  exten- 
aive  quotations  expressive  of  the  rule  of  in- 
terpretation made.  The  learned  justice  mlt- 
tag  that  oi^on  observes  further: 

"But  a  law  or  ordinance  by  or  under  which 
a  lawful  occupation,  in  itseU,  when  properly 
conducted,  in  no  wise  injorloos  to  persona, 

{>ron6rty,  or  the  puhUc  Interest,  may  be  abso- 
ately  prohibited  at  the  dictation  of  any  official 
body  without  other  cause  than  Its  own  will  or 
desire,  is  beyond  the  legislatiTe  power,  and'  to 
that  extent  void." 

[2]  In  this  case  the  defendant  was  charged 
with  having,  in  an  **uninclosed"  place  in  the 
dty  of  Venice,  played  a  musical  In^ttrument, 
to  wit,  a  snare  drum,  without  first  having  se- 
cured a  permit  bo  to  do.  By  an  "nninclosed 
place,"  as  the  language  is  in  the  ordinance, 
■we  take  fliat  to  mean  a  place  not  mtirely 
iDdoaed;  or,  In  otber  words,  an  Indosed 
place  wovld  be  a  place  inclosed  on  all  sides 
by  mome  sort  of  materlaL  Tbe  ordinance,  in 
the  first  place,  Is  utterly  witiumt  descriptlTe 
terms  defining  any  diaracter  of  Indosure; 
benee  one  person  mifl^  npon  his  premises 
erect  an  Inclorore  of  canvas,  or  even  cheese- 
cloth, and  he  might  therein  sing  or  play  musi- 
cal instruments  at  will  without  rendering 
himself  amenable  to  the  pnnlshm^t  pre- 
scribed by  the  OTdinance.  His  neighbor,  on 
the  other  hand,  mtght  have  his  ground  In- 
dosed  on  all  sfdea,  except  the  top,  by  heavy 
wooden  waUis,  and  yet,  ,  if  he  played  a  violin 
therein  without  a  permit  from  Ilia  board  of 
trustees,  he  would  be  guilty  of  a  misdemean- 
or. Then,  too,  regardless  of  the  kind  of  In- 
•  stmment  played,  or  the  no^  or  "mnste" 
whl(^  may  be  produced  thereon,  the  board  of 
trostees  has  the  arbitrary  power  to  grant  to 
one  person  a  permit  and  deny  it  to  another 
person  similarly  situated  and  with  the  same 
nearness  to  neighbors  or  the  public  ways. 
There  would  he  no  question  at  all  but  that 
the  board  of  trustees  might  limit  the  right  of 
persons  to  play  musical  Instrumrats  or  utter 
loud  sonnSs  In  public  places,  even  to  the  ex- 
tent of  absolutely  prohibiting  such  acts,  but 
the  ordinance  In  terms  covers  more  than  the 


pabQc  streets,  places,  and  ways;  It  appltes 
to  private  premises  of  the  individual  and 
every  such  place  as  may  be  "uninclosed."  As 
tbe  matter  is  presented,  there  is  nothtng  In 
the  charge  made  by  the  complaint  to  Indicate 
that  any  of  the  acts  eomplained  of  were  done 
npon  the  street  or  any  public  place  within 
the  city,  and  we  cannot  assume  that  It  was 
intended  so  to  charge.  Our  conclusion  Is 
that  the  ordinance  in  queatlcm  la  both  dis- 
criminatory and  unreasraablek 

It  is  ordered  that  the  petltlmer  be  dis- 
charged £r(»n  custody. 

I  omcnr:  CONKBT,  P,  J. 

Iconenrlnthejudsmeot:  SHAW,  J. 


Ex  parte  Ml^lSSENHEIMEK.    (Or.  520.) 
(District  Court  of  Appeal,  Second  District, 
California.    Jan.  81,  1917.) 

In  the  matter  of  the  application  of  Hubert 
Messenbelmer  for  a  writ  of  habeas  conras.  Peti- 
tionet  discharged  from  custody. 

Hutton  &  Williams,  ot  Los  An^es,  for  pe- 
titi(mer.  Charles  W.  Ijyon  and  Fredericks  & 
Hanna,  all  of  Los  Aagdes,  for  respondent. 

JAMBS,  J.  In  tUa  matter  petitioner  was 
chaifwd  under  die  same  ordinance  and  la  Uke 
form  as  was  the  petitioner  Wisner  in  the  habeas 
corpus  matter  decided  this  (Jay  (Crim.  No.  528, 
163  Pac.  868) ;  the  only  difinrence  being  that 
the  petitioner  here  ms  charged  with  having 

ftiayed  upon  a  diffMent  nnuical  instrumsnt 
rom  that  used  by  said  Wisner.  What  is  said  in 
the  opinion  in  the  matter"  of  Wisner  is  applica- 
ble here.  Upcoi  tbe  authority  of  that  decision,  it 
is  ordered  that  pettticmer  be  discharged  from 
custody. 

I  concur:  CONRBT,  P;  J. 

I  concur  in  the  jodgmeot:  SHAW,  J, 


BANK  or  HATWABDS  v.  KENYON  et  aL 
(Civ.  1014.) 

(District  Court  of  Apueal,  First  District,  Cali- 
fornia.   Jan.  SI,  1817.    Rebearine  Denied 
by  Supreme  Court  March  30,  1917.) 

1.  PLBADXHa  «B3863— Late  Tiusq  An- 

awEB— Stsiking  Answee. 
An  answer  filed  late  is  an  irregularity,  and 
not  an  absolute  nullity,  and  where  a  defendant 
filed  his  answer  one  day  late,  which  had  been 
served  in  time,  plaintiff  was  not,  as  matter  of 
strict  right,  entitled  to  have  the  answer  stricken 
from  the  flies ;  a  judicial  discretion  in  the  prem- 
ises being  lodged  in  the  trial  court  to  be  exer- 
eised  in  view  of  all  the  tacts  in  the  case  and  In 
the  promotion  of  justice. 

2.  JUDQICBNT    «=>114    ~    DBFATTLI    IH  AH- 
8WEBIN0. 

Entry  of  defendant's  default  In  answering 
is  no  more  than  a  privilege  which  may  or  may 
not  be  exerdsed  by  plaintiff,  and,  when  it  has  not 
been  taken  advantage  of  before  defendant  files 
his  answer,  tbe  latter  cannot  be  regarded  strict- 
ly as  in  default. 

[Ed.  Note.— For  o^er  cases,  see  Judgmmt, 
Cent.  Dig.  1 164J 
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9.  JUIKUCBlffT  4S3114  •—  jrUDOHERT  ST  DK- 
VAUiav-DxaOBBTIOIl  Ot  OOUKI. 

Wbere  defenduif  1  auwer  wu  filed  but  one 

day  late,  and  set  forth  a  meritorious  defense, 
and  plaintiff  did  not  more  to  strike  it  from  the 
files  nndl  a  month  after  it  was  filed,  the  coart, 
in  the  exerdse  of  a  Mond  diacretion,  should  have 
denied  plaintiffs  motion  for  judgment  by  de-' 
fault,  and  have  allowed  the  cause  to  proceed  to 
trial. 

[Ed.  Note— For  other  caaes,  see  Judgment, 
Cent  Dig.  i  164.1 

Appeal  from  Superior  Oonrt,  Alameda 
County :  William  H.  Waste,  Judge. 

Action  by  the  Bank  of  Hoywards  against 
Walter  H.  Kenyon  and  another.  From  an 
order  striking  oat  the  named  defendant's  sep- 
arate answer,  and  ordering  default  and  judg- 
ment for  plaintiff  against  him,  from  the  judg- 
ment entered,  and  from  an  order  denying  bla 
motion  to  vacate  the  order  and  set  aside  the 
Judgment,  the  named  defendant  appeals.  Re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

J.  W.  Dlgnan,  of  OaUand»  and  Clarence  E. 
Tbdd,  (rf  San  Francisco,  tor  anwllant  F.  I. 
Lemoa^  of  Hayward,  and  Byrne  &  Lamson,  of 
San  FrandMO,  for  respondent, 

KBBRIGAN,  3.  This  ts  an  appoU  by  Wal- 
ter H.  E^nyon,  (ma  of  the  defmdants,  from 
an  order  of  oout  strikli^E  out  bis  sq^arate 
answer  and  orderlnf  default  and  Judgmort  In 
favor  of  plalntur  and  against  said  defendant ; 
from  the  Judgment  entered  and  fftnn  an 
order  doiylng  said  defendant's  motltm  to  va- 
cate the  order  and  ^et  aside  the  judgmmt 

The  facts  of  the  case  may  be  stated  in  a 
few  words.  Upm  motion  ct  the  plaintiff  the 
trial  court  struck  from  the  flies  the  answer 
ot  the  aro^lant  Walter  H.  Kenyon,  and  or- 
dered Judgment  by  default  to  be  entered,  for 
the  reason  that  said  answer  had  not  been 
filed  within  the  Ume  allowed  by  the  court  up- 
on orermUng  the  demurrer  of  said  Keny<m 
to  the  complaint,  although  It  had  been  swved 
in  time  and  was  but  one  day  late  In  being 
filed.  Appellant  moved  the  court  to  set  aside 
its  order  and  Judgment,  striking  his  answor 
from  the  files  and  ordertug  Judgment  by  de- 
ftult  to  be  entered  against  him,  upon  various 
grounds,  in  whidi,  however,  was  no  claim 
that  the  delay  In  the  filing  of  the  answer  was 
the  result  of  Inadvertence,  mistake,  or  ex- 
cnaaUe  ni^Elect  This  motion  was  dwded  by 
the  court 

[1]  We  cannot  agree  with  the  contention  of 
plaintiff  that  the  answer  of  said  defendant 
having  been  filed  late  and  without  permls- 
si(m  of  the  court,  the  court  was  bound,  upon 
motion,  to  strike  the  same  from  the  files.  An 
answer  filed  late  is  an  irr^ularity,  and  not 
an  abs(dute  nullity,  and  the  plaintiff  was  not, 
as  a  matter  of  strict  right,  entitled  to  have 
It  stricken  from  the  files.  Discretion  to  do 
this  Is  lodged  In  the  trial  court  (Bowers  v. 
.  Dickerson,  18  Gal.  420 ;  Lnnnun  v.  Morris,  7 
Cal.  App.  710,  95  Pac.  907);  but  Of  course, 
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it  Is  a  Judicial  discretion,  to  be  ererdsed  in 
view  of  all  the  facts  in  the  case  and  in  the 
promotion  of  Justice.  It  has  even  been  held, 
as  in  the  case  of  Drake  v.  Duvoilck,  46  CaL 
466,  463,  that  the  purpose  of  entering  a  de- 
fault is  to  limit  the  time  during  which  a  de- 
fendant may  file  his  answer — which  neces- 
sarily Implies  that  the  defoidant's  time  to 
answer  Is  extended  until  the  plaintiff  causes 
default  to  be  entered.  And  that  the  defend- 
ant's time  to  answer  Is  thus  extended  was 
expressly  held  in  the  case  of  Refaer  v.  Reed, 
166  Cal.  625.  137  Paa  263,  Ann.  Cas.  iSHSC, 
737,  where  Mr.  Justice  Shaw,  cqiteaklnE  Cor 
the  court,  said: 

"When  a  party,  after  the  time  expressly  grant- 
ed for  filing  a  pleading  against  him  has  expired, 
suffers  further  time  to  elapse  without  taking  any 
action  thereon,  and  in  the  meantime  the  plead- 
ine  is  served  and  filed,  he,  by  such  conduct,  in 
ettect  grants  the  additional  time  and  the  partj 
is  not  strictly  in  default" 

[2]  According  to  the  doctrine  ot  these  cases, 
the  entry  of  the  d^ndant's  default  Is  no 
more  than  a  privilege  which  may  or  may  not 
be  exercised  by  the  plaintiff;  and  when  it 
has  not  been  taken  advantage  of  before  the 
defendant  files  his  answer  he  cannot  be  re- 
garded strictly  as  In  default 

[S]  In  the  present  case  the  appellant's  an- 
swer was  filed  but  one  day  late,  and  it  set 
forth  a  meritorious  def«ia&  Hie  plaintiff 
did  not  move  to  strike  it  from  the  files  until 
one  month  after  Its  filing.  Under  these  dr- 
cumstancea  we  think  that  the  court,  in  the 
exercise  of  a  sound  discretion,  oa^t  to  have 
dolled  the  plaintiff's  motion  and  liave  allow- 
ed the  cause  to  proceed  to  trial.  In  our  oidn- 
ion  the  trial  court  abused  its  discretion  in 
striking  the  appellant's  answer  from  the  files 
and  ordering  judgment  by  default  to  be  en- 
tered against  him.  Tiybecker  v.  Murray,  56 
Cal.  186. 

It  follows  that  the  Judgment  and  orders 
appealed  from  should  be  reversed,  and  the 
cause  remanded  to  the  lower  court  for  fur- 
ther prooeedlnga;  and  It  la  so  ordered. 

We  ooncor:  IJONNON,  P.  J.;  BICU- 
ABDS.  J.  == 

MBBGHAMTS'  COLLECTION  AOENOT  v. 
LBVL  (av.  18880 

(District  Court  of  Am)eal.  First  District,  Cali- 
fornia.  Jon.  26,  1917.    Behearing  Denied 
by  Stqireme  Cooxt  March  26^  iOKlTJ 

Ldcitation  or  Actions  «=»2909— Applica- 
tion OF  SvATOTB— "Open  Account." 
An  account  for  goods  purchased  in  1012, 
remaining  on  the  books  till  1016,  without  any 
payments  diereon,  is  not  an  "open  accwinr* 
within  Code  Civ.  Proc.  }  387.  subd.  2,  provid- 
ing that  an  action  to  recover  a  balance  due  upon 
an  open  book  account  may  be  brought  within 
four  years,  but  is  simple  aooonnt  barred  In  two 
years  undo-  section  &0 ;  ao  paymoits  having 
been  made  thereon. 

IRd.  Note.— For  other  cases,  see  Limitatiui  (rf 
Actions,  Cent  Dig.  i  137. 

For  other  definitions,  see  Words  and  Erases, 
First  and  Second  Series,  Open  Account] 
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-  Atfieal'  fxiMd  Snpecltir  Qiarti  (Mty  and 
CSodDty  of  San  ITranclsGO;  J.  M.  Seawell, 

Action  tKf  fhe  llerchaiiW  OoUe^Km 
Asen^  acataiat  Bm  lie^  Fzoin^  a  jndsm^ 
for  defendant  after  his  motloQ  A>r  nonaoit 
bad  been  granted,  plaintiff  appeals.  Affirmed. 

B.  H.  Wakeman,  of  San  Frandseo,  for  ap- 
pellant.   Wal  J.  TuBka,  ot  San  FrandBo^ 

for  respondent 

LENNON,  P.  3.  This  Is  an  aKwal  from  a 
judgment  In  favor  of  the  defendant  after 
his  motion  for  a  nonsuit  bad  been  granted. 
The  facta  are  therefore  undisputed,  and  are 
these:  On  March  20,  1912,  the  defendant 
purchased  from  W.  ft  J.  Sloaue  two  items  of 
goods  amounting  to  the  sum  of  $326.  They 
were  not  paid  for,  and  the  said  sum  was 
charged  to  the  defendant  on  the  books  of 
W.  ft  J.  Sloane.  Thereafter  the  account  was 
assigned  to  the  plaintiff,  who  commenced  ac- 
tion thereon  on  September  24,  1915.  The  de- 
fendant answered,  pleading  the  bar  of  the 
statute  of  limitations  under  section  339  of 
the  Code  of  Civil  Procedure.  Upon  the  trial 
and  upon  proof  of  the  foregoing  facts  the 
court  granted  the  defendant's  motion  for  a 
nonsuit  upon  the  ground  pleaded  In  his  an- 
swer. 

The  sole  que^tm  presented  for  determina- 
tion upon  this  appeal  is  as  to  whether  the 
account  sued  upon  la  such  an  open  book  ac- 
count as  to  bring  the  action  upon  It  within 
the  provisions  of  subdivision  2  of  section  337 
of  the  Code  of  Civil  Procedure.  That  sec- 
tion reads  as  follows: 

"Sec.  335.  The  periods  prescribed  for  the  com- 
mencemeot  of  actions  other  thaa  for  the  re- 
covery of  real  property  are  as" follows:   ♦   •  • 

"Sea  337.  Within  ifour  yoars :  ♦  •  •  2. 
An  action  to  recover  a  balance  doe  upon  a  mu- 
tnal,  <4>en  and  current  account  or  upon  an  open 
book  aeconnt." 

It  seems  to  us  quite  clear  that  the  only  rea- 
sonable, as  well  as  the  only  proper,  gram- 
matical construction  to  be  placed  upon  the 
foregoing  section  of  the  Code  is  that  the  only 
book  account  upon  which  an  action  may  be 
commenced  within  four  years  under  sub- 
division 2  thereof  is  a  book  account  upon 
wMdi  there  Is  a  balance  due.  This  would 
necessarily  Imply  that  the  account  should  be 
one  upon  which  the  debtor  had  made  pay- 
ments wbicb,  being  credited  to  blm,  would 
leave  a  balance  due,  and*  also  which,  being 
made  by  him,  would  indicate  hto  desire  and 
intent  that  the  account  should  remain  open. 
It  would  seem  tliat  the  Intent  of  the  Iieg- 
iBlature  In  amending  subdivision  2,  j  337, 
Code  of  Civil  Procedure,  so  as  to  Include 
open  book  accoonts  was  to  take  accounts 
upon  which  money  payments  had  been  made 
out  of  the  category  simple  accounts  to 
which  it  had  been  long  held  the  provisions 
of  section  3S9,  Code  of  Civil  Procedure,  had 
application,  and  place  such  accounts  in  the  1 


same  category  with  matna],  open,  and  cur- . 
rent  accoonts  whereon  the  balance  remaining 
due  from  time  to  time  was  the  result  of  mu- 
tual txansacUons  other  tban  mere  money 
credits.  Any  other  construction  would  ren- 
der the  amendment  to  this  section  of  the . 
Code  antUcable  to  oU  aoooonta  otber  than 
stated  aococtntB,  and  woold  wipe  out  by  In- 
dtrectlon  tito  long  and  nnlform  line  of  au- 
tborlty  holding  actions  iqxHi  simple  aiwounts 
to  be  wltbln  the  two-year  limitation  of  sec- 
tion 88^  Code  of  CItU  Procedure.  We  are 
entirely  utlsfled  that  such  was  not  the  in- 
tent of  the  Legislature  In  thus  amending  the 
former  section  at  the  Code.  TUs  beli^  so, 
and  this  action  not  being  an  action  to  re- 
cover a  balance  due  upon  the  account  in  qjaea- 
tlon,  we  are  of  the  opinion  that  the  court 
committed  no  error  in  granting  the  defend-' 
ant's  motion  for  a  nonsuit 
The  judgment  Is  affirmed. 

We  concur:    BIGHABDS,  J.:  KEBRI- 
GAN,  J, 


KUNO  et  al.  v.  BTICHBR.  <CSv.  161.) 
(District  Conrt  of  Appeal,  Second  District. 
California.  Feb.  2, 1917.) 

1.  Contracts  «=»200—Pebfo»mancb— Waiv- 
ing Abohitect's  Certificate. 

A  property  owner  waived  presentation  of  an 
architect's  certificate  for  the  last  installment 
due  building  contractors  by  paying  all  previous 
installments  without  such  certificates. 

[Ed.  Note,— £V>r  other  cases,  see  Contracts, 
Cent  Dig.  i  1817.] 

2.  COWTRAOTB  <8=>289— PKBTOBUANOT— WlTH- 

HOLDiNO  AacniTEcr's  Cbbthsoatb  xftbb 

COMFLKTION  OF  WoKK. 
Where  a  buildins  is  completed  pursuai^  to 
contract  an  architect's  certificate  may  not  be 
rigbtftdiy  refused,  and  the  contractor  may  recov^ 
er  a  balance  due  him  without  presenting  it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  1310.} 

Amteal  from  Superlw  Court,  San  Bernar- 
dino County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  O.  S.  Kllng  and  others  against 
Jbsepb  Budier.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

Balph  B,  Swing,  of  San  Bernardino,  for  ap- 
pellant Frederick  Baker,  of  Los  Angeles, 
and  Curtis  &  McMabb,  of  San  Bernardino, 
for  respondents. 

JAMES,  J.  This  is  an  appeal  from  the 
judgment  entered  against  the  defendant 
The  action  was  to  recover  the  sum  of  $4,- 
726.51,  alleged  as  an  unpaid  balance  due  from 
the  defendant  to  the  plaintiffs  upon  a  con- 
tract for  the  erection  of  a  hotel  building  in 
the  city  of  San  Bernardino.  Various  Install- 
ment payments  were  made  to  the  contractors 
while  the  building  was  in  course  of  construc- 
tion, amounting  to  $52,350.  The  contract 
provided  that  no  payment  should  be  made  ex- 
cept upon  the  pioducUon  of  the  certificate  of 
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the  ardhttect,  and  tha  contention  of  the  aih 
pellant  la  that,  not  only  was  there  a  failure 
on  the  part  of  the  plaintiffs  to  show  that  the 
building  had  been  constructed  as  required  by 
the  spedflcatfons,  but  that  there  was  a  fail- 
ure also  to  produce  an  architect's  certificate 
evidencing  the  fact  of  final  coftipletloa  and 
the  right  of  the  plaintiffs  to  rec^ve  complete 
payment.  The  court  i^Km  snfllclait  evi- 
dence,  as  Is  disclosed  by  the  bUl  of  excep- 
tions, found  that  there  had  been  a  substantial 
completion  under  the  contract  an'd  specifica- 
tion s,  and  the  appellant,  therefore,  must  rest 
his  dalm  for  reversal  of  the  ]u^|ment  upon 
the  £act  that  the  plaintUEs  failed  to  present 
the  ardiitect's  certificate^  which  It  Is  oontend- 
ed  was  a  necessary  prerequlidte  to  the  right 
to  demand  the  money  sued  for.  While  the 
contract  did  spedflcally  provide  that  the 
andiltect's  certificate  should  be  produced  be- 
fore any  paymmt  should  be  made  on  tba 
work,  it  appears  that  the  appellant,  the  own- 
er, of  his  own  motion,  disregarded  this  re- 
quirement as  to  all  of  the  payments,  except 
the  last,  and  that  he  did  make  17  payments 
without  any  objection  to  the  lack  of  a  certifi- 
cate.  The  supervision  architect  testified : 

"I  -prepared  the  first  certificate  and  banded  it 
to  Mr.  Bncber.  He  said,  'I  hare  already  given 
the  money.'  I  didn't  think  mudi  about  that, 
and  the  next  time  I  brought  the  certificate  he 
told  me  he  had  paid  that  money  and  BomethioK 
ahead.  I  said,  'This  is  peculiar  if  you  are  going 
to  pay  checks  without  the  certificates,'  and  I 
thought  if  Mr.  Bucher  was  going  to  keep  making 
these  payments,  I  wouldn't  draw  the  certificates, 
and  from  that  time  on  I  drew  no  further  certifi- 
cates. I  am  not  positive  I  spoke  to  Mr.  Budier 
about  it  He  made  this  remark :  'They  need  the 
money,  and  I  have  it  in  the  baak,  and  they 
might  aa  well  have  it ;  I  am  not  using  it.' 
That  1b  the  understanding  he  gave  me.  He  had 
the  money,  and  he  wanted  them  to  have  it  so 
they  could  h«  using  it." 

[1]  We  think  these  facts  dearly  show  a 
waiver  on  the  part  of  the  owner  of  the  re- 
quirement for  the  production  of  the  archi- 
tect's certificates,  especially  as  the  further 
fact  was  shown  that  he  did  not  at  the  time 
he  refused'  to  make  the  final  payment  base 
his  objections  upon  a  failure  of  the  contrac- 
tors to  famish  him  with  such  c^lflcate. 
Hie  main  controversy  arose  over  the  heating 
plant,  which  was  shown  by  testimony  to  have 
been  substantially  completed  according  to 
spedflcatlons.  However,  It  did  not  work 
satisfactorily,  and  the  owner  had  changes 
made,  a  different  burner  installed;  In  fact, 
the  final  arrangement  in  regard  to  the  heat- 
ing plant  was  considerably  different  from 
that  which  was  constructed  according  to  the 
plans.  In  Knarston  v.  Manhattan  Life  Ins. 
Co.,  140  Cal.  63,  73  Pac.  740,  speaking  of  the 
right  of  a  party  to  waive  a  condltiim  made 
for  his  benefit,  the  court  said : 

"This  waiver  may  be  established  by  evidence 
of  an  express  waiver,  or  by  circumsttuices  from 
which  such  waiver  may  be  infwred." 


[2]  Laying  aside  the  question  of  waiver 
for  a  moment,  there  Is  another  reason  why 
appellant  Is  not  In  a  position  to  complain: 
The  court  found  that  there  was  a  ooikvletlon 
of  the  work,  and  in  that  case  there  was  no 
legal  ground  left  i^on  whidi  an  arcblteefs 
certificate  might  be  refused.  Where  a  cer- 
tificate la  refused  wtihoat  cause,  the  omtrac- 
tor  may  not  be  forever  debarred  from  collect- 
ing his  money.  This  court  so  declared  in 
Machinery  &  Electrical  Co.  v.  T.  M.  G.  22 
OaL  App.  416, 134  Bsc  7S4,  when  it  was  said: 

"It  may  be  admitted  that  where  an  architect 
refuses  to  issue  a  certificate  to  a  contractor  show- 
ing that  the  latter  is  entitled  to  be  paid,  where 
no  substantial  reason  exists  for  audi  refusal, 
the  contractor  may  recover  the  amount  agreed  to 
be  paid,  notwithstanding  that  the  ccmtract  spe- 
cifically provides  that  i)aymtnt  shall  be  made 
only  upon  the  production  of  the  certificate  of 
the  architect" 

Respondents  suggest  further  that  In  order 
to  avail  the  appellant  of  the  objection  baaed 
upon  the  failure  of  the  architect  to  furnish 
the  certificate,  that  objection  should  have 
been  presented  In  the  answer,  and  that  the 
answer  contains  no  averment  of  that  kind. 
Under  the  view  we  have  taken  of  the  case. 
It  Is  unnecessary  to  give  any  cimsideratlcm  to 
this  point. 

The  Judgment  la  affirmed. 

We  ocmcur:  CONBEY,  P.  J.;  SHAW,  J, 


MAIDENBBRO  v.  JUSTICE'S  OOUBT  OF 
LOS  ANGELES  TP.  et  aL 
(Civ.  1864.) 

(District  Court  of  Appeal,  Second  District,  Cal- 

iiornia.    Feb.  2.  10170 

1.  Justices  or  thb  Peace  <8=»61— Awsaii— 

JiTBIBDICnON  OF  JUSTICE. 

The  jurisdiction  <rf  a  Justice  of  the  peace  to 
entertain  a  counterclaim  over  a  certain  amount 
may  be  raised  by  appeal  from  a  Judgment  on 
the  counterclaim. 

[Eid.  Note.— For  other  casea,  see  Justices  <rf 
the  Peace,  Cent  Dig.  H  222,  223.] 

2.  JnsnoBS  OF  thb  Pkaoe  «sb205(7)— Appul 
— Reoobo. 

In  certiorari  proceedings  to  a  justice  of  the 
peace,  the  court  cannot  consider  coansei's  ex 
parte  statement  that  he  received  no  notice  of 
entry  of  judgment,  where  such  fact  does  not 
appear  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  799.] 

8.  Justices  of  the  Peace  <8=>  194(2) —Ckbtio- 

RABi — Remedy  bt«&j>peal. 
Under  Code  Civ.  Proc  {  1068,  authorizing 
writs  of  review  where  there  ia  no  appeal,  cer- 
tiorari will  not  lie  to  review  a  judgment  of  a 
justice  of  the  peace,  since  an  appeal  would  have 
afforded  adeguate  remedy  had  not  petitioner 
allowed  the  tune  to  expire  by  his  laches. 

[Ed.  Note.— For  other  cases,  see  Justieea  of 
the  Peace,  Gwt  Dig.  {  77ffJ 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Certiorari  proceedings  by  Harry  F.  Malden- 
berg  against  Justice's  Court  ot  Los  Angeles 
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Township,  State  of  Gallfemla,  and  Edward 
Judaon  Brown,  Jaatlce  of  said  court.  Fnna 
an  order  diamlsatiig  the  proceeding,  petitloDer 
appeala,  Afflnned. 

John  O.  •8tl<ft  and  Oollamer  A.  Bridge,  both 
of  Los  Angeles,  for  appellant  Ghas.  S.  Me- 
Ktilvey,  of  Los  Aisles,  fbr  re^ondents. 

SHAW,  3.  Upon  the  application  of  plain- 
tiff as  petitioner,  the  superior  court  of  Los 
Angeles  conn^  issued  a  writ  of  certiorari 
directed  to  Edward  Jndson  Brown,  Justice 
of  the  peace  of  Los  Angeles  townsh^,  frar- 
snant  to  which  said  Justice  oi  the  peace  cer- 
tified and  transmitted  to  said  court  for  re- 
view a  transcript  of  its  proceedings,  indndlng 
papers  and  docket  entries,  in  a  certain  case, 
wherein  petitioner  was  plaintiff  and  Boscoe 
E.  Knight  was  defendant  Upon  an  examina- 
tion of  such  record  had  at  the  hearing,  the 
cbnrt  made  an  order  in  effect  dismissing  the 
proceeding.  On  appeal  therefrom,  petlticmer 
presents  a  transcript,  certified  the  clwk 
of  the  superior  court,  containing  copies  of  the 
papers,  docket  raitries,  and  proceedings  of 
the  justices  court  In  said  action.  From  this 
document  It  appears  that  upon  the  trial  of 
the  case  In  question  being  closed  on  Febmary 
6th,  191S,  defendant  was  instructed  to  file  an 
amended  answer;  that  on  March  12th  de- 
fendant filed  an  answer,  admitting  the  claim 
of  plaintiff  In  the  sum  of  $201.66,  and  by  way 

•  of  counterclaim  alleged  there  was  due  from 
plaintiff  to  him  the  sum  of  $600,  leaving  a 
balance  of  some  |398  due  defendant  from 
plaintiff;  that  be  remitted  therefrom  the 
sum  of  whereupon  the  court  on  said  date 
rendered  judgment  In  favor  of  d^endant 
for  ¥290. 

[1-S]  j?he  contention  of  petitioner  la  that 
the  court  exceeded  Its  jurisdiction  in  enter- 
taining said  counterclaim  in  the  sum  of  $000 
so  set  up  by  d^endant  and  likewise  exceeded 
its  Jurisdiction  In  entering  Jndgmoit  thereon 
without  allowing  plaintiff  an  opportunity  to 
plead  thereto,  and  also  for  the  further  reason 
tiiat  no  copy  of  aaid  amended  answer  and 
coonterdalm  was  ever  a^ed  luon  plaliUiir. 
Section  1068,  Code  c£  Civil  Procedure,  pro- 
Tides  that: 

"A  writ  ot  review  msy  be  granted  *  *  * 
when  an  inferior  tribunal  «  «  «  exercising 
Judicial  fuDctiona,  has  exceeded  the  Jurisdic- 
tion of  sQch  tribunal  •  •  *  and  there  Is  no 
appeal.  •  • 

•  Wltlunit  dlscnsBlng  the  mertta  of  peUUtm- ; 
er's  oontentkm  as  to  want  of  Jnrlsdlctlon  In 
the  Justice  to  r«tder  the  Jnd^ent  it  Is  lAatn 
tbat  the  alleged  erroneous  aeUfm  ot  the  court 
eoold  have  beoi  corrected  by  the  superior 
oonrt  tm  an  appeal  from  die  Judgment  Ap- 
pellant concedes  tbat  an  appeal  would  have 
afforded  him  an  adequate  remedy,  but  In  his 
brief  says  that  he  did  not  have  any  notice 
of  the  entry  itf  said  Judgment  until  April  I4tb, 


on  vrbiOx  date  the  time  for  pofectlng  an 
peal  had  expired,  and  for  this  reason  invoked 
the  aid  of  the  writ  of  review.  While  so  stat- 
ed counsel,  the  record  brought  up  Is  siloit 
upon  the  question.  From  an^t  that  appears 
by  the  record  to  the  contrary,  plaintiff  may 
have  been  in  court  when  the  answer  was  filed 
and  present  when  the  Judgment  was  render- 
ed, '  or  had  notice  of  the  rendltlm  of  the 
Judgment  before  the  time  for  perfecting  an 
appeal  therefrcnn  expired.  At  all  events,  we 
cannot  acc^  the  ex  parte  statements  of 
counsel  In  Ilea  of  facts  shown  by  the  tran- 
script so  sent  up  for  review.  "An  appeal 
might  have  been  taken,  and  It  Is  no  excuse 
that  defendant  did  not  know  of  the  rendering 
of  the  Judgment  In  time  to  avail  himself  of 
that  remedy."  Hall  v.  Justice's  Court,  5 
Cal.  App.  139,  80  Pac.  870.  In  the  case  of 
Tucker  v.  Justice's  Court,  120  CaL  612.  62 
Pac.  80S,  It  is  said: 

'  "It  is  well  settled  that  when  an  appeal  may 
be  taken  resort  cannot  be  had  to  a  writ  of  re- 
view. The  cases  so  holding  are  nnmeronSi  and 
need  not  be  cited." 

To  the  same  effect  are  Weldw  v.  SiQKrior 
Court  188  Gal.  429.  71  Pac.  602.  and  McOne 
V.  Superior  Court,  71  CaL  045,  32  Pac.  616. 
In  Bennett  v.  Wallace,  4S  CaL  25,  referring  to 
the  functlim  of  the  writ  ot  review,  it  la  said: 

"The  statute  was  intended  to  supply  a  remedy 
where  none  existed  in  the  first  instance,  and  not 
to  supplement  one  lost  through  the  laches  of  the 
party  nlmseU." 

To  like  effect  Is  Hood  v.  Melrose,  24  CaL 
App.  856,  141  PaC:  396.  No  provlidon  seems 
to  be  made  In  the  Code  requirii^  service 
of  notice  of  the  entry  of  Judgments  In  Jus- 
tices' courts  to  start  the  time  running  within 
which  the  losing  party  may  pwfect  an  aiveal 
from  the  Judgment  In  the  present  ease,  the 
action  was  tried  on  February  5th  and  defend- 
ant given  permission  to  file  an  amended  an- 
swer. Judgment  followed  on  Harch  12th. 
The  time  within  which  be  might  have  pa> 
fected  bis  appeal  did  not  expire  until  April 
12th.  Two  days  thereafter,  according  to 
counsel's  statement  be  learned  that  the  Judg- 
ment was  entered. 

In  oar  oplniou,  conceding  tbe  rendltitm  of 
the  Jndgmeit  to  have  been  In  excess  of  the 
Jurisdiction  of  the  conrt,  the  perfecting  of 
an  appeal  therefrom  wcndd  have  afforded 
petitioner  an  adequate  remedy  for  the  erro- 
neous actira  of  the  conrt ;  there  is  nothing  In 
the  record  showing  that  petitioner  was  de- 
prived of  an  opportonity  of  prosecuting  taasb 
an  appeal,  and  bis  allied  fallnre  to  leam  of 
the  entry  of  the  Judgment  was  due  to  his  own 
laches ;  and,  since  the  law  mnvides  a  remedy 
by  appeal,  In  no  event  can  resort  be  had  to 
the  writ  of  review. 

The  order  appealed  from  la  afflnned. 

Weooncor:  GONBEY.F.J.;  JAlfES,J. 
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BBTCTAN  T.  FISHSHL   (OIt.  1C28.) 
(District  Ooart  of  Appeal,  Third  District.  Cal- 
ifornia.  Jan.  27.  1917.) 

1.  Arpkal  and  Bbbob  «Bnl01ia)  —  Findikob 

SUPFDBTBD  BT  SUBBTAimAL  BTIDBITOB— BB- 
VIEW. 

If  there  is  any  erideDce  which  affords  sub- 
stantial sttpport  to  the  court's  fiudin^s.  aldipngh 
there  Is  erideuee  in  direct  opposition  thereto, 
they  will  not  be  disturbed  on  appesL 

[Bd.  Notev-For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  U  8983-3968.] 

2.  Tbubts  ^872(3)  —  AcnoH  —  Bvidbwob — 

In  an  action  to  hold  defendant,  who  took 
possession  of  property  under  a  mortgage  and 
express  authority  of  plaintiff,  liable  as  a  trus- 
tee, evidence  held  sufflcleut  to  support  a  finding 
by  court  that  defendant  took  posaesaion  of  the 
property  solely  for  the  purpose  of  protecting  his 
own  interests  under  his  mortgage,  and  that 
agreement  whereby  plaintiff  was  released  from 
liability  constituted  a  full,  fair,  and  adequate 
consideration  for  her  interest  in  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
D^.  §i  602,  603.] 

'37 Appeal  and  Ebbob  «=»1051(2)  —  C!okclu- 
aioRS  or  WnKESs— Habuucss  Ebbob, 
In  a  trial  by  the  court  allowing  a  witness 
to  give  bis  conclusions  is  without  prejudice, 
where  the  concluBions  are  conclusively^  establish- 
ed by  unimpeachable  documentary  evidence. 

[Ed.  Note.— For  othor  cases,  see  Appeal  nnd 
Error,  Cent.  Dig.  1 4163.] 

Aiq;>eal  from  Snpcirior  Oot^rt,  Alameda 
County;  Wm.  H.  Donahue,  Judge. 

Action  by  M.  L  Brittan  against  Charles  H. 
Elsher.  From  a  Judgment  for  defendant  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

J.  E.  P^berton  and  A.  6.  Kazebeer,  both 
ot  Ban  Francisco,  for  appellant  Wm,  O. 
Minor  and  H.  W.  Bmnk,  botH  of  BerkfiOejr, 
for  respondent 

HART,  J.  The  controvert  here  Involves 
the  question  of  the  ownersh^  of  a  restaurant, 
a  delicatessen,  and  a  bakery  business  and 
the  equipments  and  a  certain  leasehold  in- 
terest In  the  building  and  the  basement  there- 
of situated  at  2026-2030  Shattuck  avenue, 
in  the  dty  of  Berkeley,  in  which  said  busi- 
ness was  carried  on  and  conducted. 

The  cranplaint  Is  In  two  counts,  and  the  re- 
lief sought  is:  That  the  defendant  who  Is 
in  possession  ot  the  property  above  men- 
tioned, be  declared  to  be  the  holder  of  said 
pn^rty  as  the  plaintUTs  trustee;  that  de- 
fendant be  ctmipelled  to  render  an  account 
of  his  acts  and  transactions  as  such  trustee; 
that  said  trust  be  terminated,  and  that  the 
defendant  be  required  to  turn  over  to  the 
plalntlfl  the  possession  of  said  proper^ ;  that 
a  receiver  pendente  lite  to  take  and  hold  pos- 
session of  said  property  be  appointed ;  that  a 
certain  chattel  mort^e  executed  bj  the 
plaintiff  and  one  J.  D.  Hendrlx  on  the  res- 
taiirant  inoperty  to  the  defendant  be  can- 
celed. 

The  defendant,  by  denials  and  an  afflrma- 


tlve  statement  of  tlie  ftats  of  the  aevtfal 
transactions  from  which  this  litigation  arose, 
answered  the  eompUiiit 

Findings,  condiudonB  ct  law,  and  a  Judg- 
ment in  faror  of  the  deffflidant  ware  filed  and 
entered. 

The  cause  Is  twought  to  thia  court  by  tbe 
plaintiff  by  appeals  from  the  Jndgmoit  and 
the  order  (Leaytng  her  apidlcaUon  for  a  new 
trial. 

The  general  c<Hitentions  urged  by  the  ap- 
pelant are  that  the  flndloga  are  not  support- 
ed and  that  the  court  erred  to  tbe  prejudice 
of  her  substantial  rights  In  allowing  certain 
testimony  to  be  recdved.  As  to  the  findings, 
the  gped&c  point  made  by  the  appelant  is  that 
the  evidence  shows  beyond  controversy  that 
with  respect  to  the  property  and  the  transac- 
tions appertaining  thereto  the  defendant  occu- 
pied toward  tbe  plaintiff  a  fiduciary  or  confi- 
dential relation,  to  wit,  trustee  of  an  express 
trust  and  that  the  evidence  discloses  beyockd 
peradventure,  so  tt  Is  claimed,  that  the  de- 
fondant  ^  pnngwrnirm^ng  the  alleged  pur- 
chase by  him  ot  the  pKuperty,  particularly 
that  portion  thereof  which  was  not  subject 
to  a  certain  mortgage  to  which  partlcolar 
reference  will  hereafter  be  made,  practiced 
and  used  "adverse  pressure"  and  undue  In- 
fluCTOe  and  "strong  coercion,"  contrary  to 
the  mandates  of  secticms  2228  and  2230  of  the 
Civil  Codes.  In  other  words,  the  contentton 
is  that  the  defendant  took  undue  advantage 
of  the  confldentlal  business  relation  existing 
between  him  and  the  i^alntiff — that  of  tnifr- 
tee  and  benefldaty — and  thus  brou^t  about 
the  consummation  of  an  unconscientious  and 
fraudulent  transfer  of  the  titie  of  the  prop- 
erty to  himself.  It  Is  further  claimed  that, 
as  a  matter  of  fact  no  sale  of  the  property 
and  the  biuine«  to  tiie  defodant  em  took 
place. 

[1]  Tbe  facts  found  the  court  directly 
negative  tbe  above  contoiUona.  It  will  be  con- 
ceded, of  coarse,  that  If  there  Is  any  evidence 
which  affords  substantial  support  to  the  find- 
ings. It  Is  beyond  the  power  of  this  court  to 
disturb  them,  although  there  may  be  other 
evidence  In  direct  opposition  tfamto.  This 
observation  merely  involves  tbe  'statoaent 
of  a  mle  which  has  1^  the  courts  so  often 
be^  declared  and  exanpUfied  la  tbe  cases 
that  its  repetition  is  rather  gapererogatoiy 
than  necessary. 

The  facta,  as  th^  are  gath»ed  principally 
from  the  testimony  of  the  defendant  and 
partly  admUted  and  as  they  are  substantially 
found  by  the  court,  are  these:  That  on  the 
4th  day  of  September,  1913,  and  for  some 
time  prior  thereto,  the  def^dant  owned  and 
conducted  the  restaurant  bnslness  in  tbe 
building  above  described  on  Shattuck  avaiw. 
In  the  dty  of  Berlcdey;  that  he  owned  and 
held  a  leasehold  Interest  In  said  building  and 
all  tae  equipments  used  In  carrying  on  said 
business ;  that  on  the  day  mentioned  he  sold 
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the  Bdia  property  and  Variness  and  the  lease 
to  the  building  to  one  J.  D.  Hoidrlx  and  the 
plaintiff,  for  the  mim  of  93^;  that,  on  the 
cfHunmmatlon  of  said  sale  Hendrix  and  the 
plaintiff  paid  the  defendant  ¥1,000  In  cash 
and  ezecDted  and  delivered  to  the  defend- 
ant a  number  of  promissory  notes,  payatde 
at  fflffereat  ^tea,  for  the  balance,  aecoring 
said  notes  by  the  execntlon  In  favor  of  the 
defendant  of  a  chattel  mortgage  on-  the  prop- 
erty and  bnslness  of  the  restanrant  Said 
mortgage  contained,  among  otben,  a  proTl* 
alon  that.  In  case  there  was  default  by  the 
mortgagors  In  the  payment  of  any  of  the 
aald  notes  or  the  interest  theTe<Hi  accruing, 
then  all  said  notes  shonld  thereupon  become 
dae  and  payable  at  the  cation  of  the  mort- 
gagee, and  t^at  the  latter  might  In  sa<di  event 
take  possession  of  the  mortgaged  pn^rty 
and  proceed  at  once  to  sell  the  same  'in  the 
manner  provided  by  law,"  and  aroly  the  pro- 
ceeds of  anidb  sale  to  the  payment  of  aald 
notes,  the  Interest  thereon,  coats  of  sale,  and 
counsel  fees,  and  pay  the  snrplns  of  any  to 
the  mortgagors. 

Hendrix  and  the  plaintiff  Immediately  took 
possession  of  the  property  and  charge  of  the 
restanrant  business,  and  the  defendant 
went  to  Lankersblm,  Oal.,  and  launched  npoa 
the  baslnesa  of  rtdslng  poultry. 

Hendrix  and  the  plaintiff  jointly  carried  on 
the  bustoess  of  the  restaurant  from  the  time 
that  they  took  possession  thereof  until  the 
27th  day  of  January,  1914.  In  the  mean- 
time they  had  paid  the  defendant  various 
sums  on  said  notes  and  mortga£e,  tbua  re- 
ducing the  mortgage  debt  to  the  sum  of  $1,500. 

On  the  said  27th  day  of  January,  1814. 
Hmdrlz  and  the  plaintiff  found  themselves 
well-nigh,  if  not  quite  hopdessly  In  debt  In 
the  ctmduct  of  the  restaurant  hudness  they 
became  Indebted  to  varloua  panons  and  flrma 
In  the  sum  approximately  of  16,000.  They 
were*  ateo  )u  default  In  the  payment  ttf  aome 
of  the  notes  executed  by  them  to  the  defend- 
ant. Their  creditors,  other  than  the  defend- 
ant, were  pressing  them  for  a  settlement 
ot  tSuix  dalniB,  and  one  or  more  attacfamoits 
had  been  levied  upon  the  restaurant  and  the 
property  with  whkli  it  waa  operabed. 

It  appears  that  on  or  about  aald  27th  day 
of  January,  1914,  Hendzix  aoAA  and  tiaiiater- 
red  all  his  interest  in  the  property  and  bud- 
nesa  of  the  restaurant  to  the  plaintiff  and 
Bo  severed  his  connection  therewith.  It  fur- 
ther appora  that,  after  taking  over  the  lea* 
taurant  business  and  the  property  connected 
aia«witht  Hendrix  and  the  plaUrtUf  <q;ieiied 
In  the  same  building  a  d^llcateaaen  and 
bakery,  and  cmdncted  the  same  In  connec- 
tion with  the  restaurant  This  brandi  of 
their  enterprise  and  the  property  or  equip- 
ments essential  to  the  carrying  on  thereof 
were  not  included  In  or  subject  to  the  mort- 
gage given  by  them  to  the  defendant 

The  defendant  testified  that  prior  to  the 
27tb  day  of  January,  iSUA,  he  received  a  tele- 
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gram  at  hla  home  at  Lankershim  from  a  Mr. 
Ooulter,  one  ot  the  creditors  of  the  plaintiff, 
stating  that  an  attachmeoit  had  been  levied 
on  the  restanrant  and  that  the  financial  af- 
fairs ot  the  concern  were  In  a  bad  conditi<Hi, 
and  reguestiag  him  (defendant)  to  go  to 
Berkeley  at  once;  that,  on  the  26tb  day  of 
January,  1914,  he  went  to  Berkeley,  thence 
to  the  restaurant  and  found  it  under  attach- 
ment; that,  within  a  few  days  after  he  ar- 
rived at  Berkeley,  a  meeting  of  the  creditors 
of  the  plaintiff  was  held  in  the  offices  of  the 
defendant's  attorneys  in  Berkeley,  said  meet- 
ing having  been  called  by  the  plaintiff's  at* 
tomey ;  that  it  was  at  said  meeting  announc- 
ed by  en  expert  who  had  previously  examined 
the  plaintiff's  books  on  Iwhalf  of  the  creditors 
that  the  debts  of  the  concern  amounted  in  the 
aggregate  to  a  sum  in  excess  of  ¥6.000.  The 
plaintiff,  OD  the  27th  day  of  January,  1914* 
executed  and  delivered  to  the  defimdant  the 
following  document: 

"Berkeley.  (MSt,  Jan.  27th,  1914. 
*To  O.  H.  Fisher: 

*The  undersigned,  M.  Ii.  Brlttan,  does  hereby 
consent  that  yon  take  poraesBion  of  the  Golden 
Sheaf  Caf<6  and  everyttung  therein  contained.and 
used  in  connection  with  the  said  csl£6.  And  you 
are  hereby  authorized  to  take  such  posBesBion 
under  that  certain  chattel  mortgage  made  by 
J.  p.  Hendrix  and  myself  to  yon  dated  the 
4th  day  of  Septeml>er,  19l3.  and  recorded  on  the 
same  day  in  the  recorder's  office  of  Alameda 
county.  This  license  is  intended  to  and  does 
cover  tbe  ddieatessen,  bakery,  and  grocny  de- 
partment connected  with  said  caf6. 

"In  consideration  of  tbe  foresoing,  and  the 
further  consideration  of  your  taking  possession 
under  this  license,  it  is  understood  that  you  will- 
abide  by  any  agreemmt  m  plan  of  <q;Mcatl«u 
that  the  creditors  may  arrive  at  for  the  future 
conduct  of  said  buainess  looking  towards  the 
running  of  the  concern  provided  your  interests 
are  not  prejudiced  ther^y  nor  your  secari^' 
Im Mired.  M.  L.  Britten. 

'U  accept  the  terms  and  eonditious  set  fortk 
herein.  0.  H.  Fisher." 

At  the  time  of  the  execution  of  the  fore 
going  writing,  one  of  the  notes  given  by 
Hendrix  and  the  plaintiff  to  the  defendant 
was  overdue  by  about  24  days. 

The  defendant,  Immediately  niKm  the  ex- 
ecution and  delivery  to  him  of  aald  writing, 
took  possession  of  the  restanrant  and  the 
property  thereof  and  the  equipments  of  the 
delicatessen  and  bakery,  and,  so  be  testified) 
remained  In  possession  thereof  under  said 
agreement  and  the  chattel  mortgage  nntll 
about  the  3d  day  of  February,  1914. 

When  the  monthly  rent  fell  due,  continued 
the  defendant,  he  was  unable  to  pay  tt  and 
80  called  on  the  plaintiff  and  asked  her  to 
raise  the  money  necessary  for  that  purpose, 
saying  that  the  busineas  could  not  be  far- 
ther prosecuted  unless  the  rent  was  paid. 
She  replied  that  she  was  wholly  without 
means  to  pay  it  "I  then  told  her,"  proceed- 
ed tbe  defendant,  "that  under  my  chattol 
mortgage,  if  she  did  not  pay  the  rent  or  the 
creditors  did  not  pay  It  I  would  force  them 
to  forecloBe^  as  my  mortgage  was  prior,  and 
that  I  wouldn't  put  op  any  more  money  to 


Digitized  by  Google 


875 


168  PAOinO  BBPOBTBB 


run  fb»  place.  I  told  het  that  t3ie  place  was 
not  near  paying  expenses,  wasn't  near  tak' 
Ing  In  oiongh  money  to  pay  eqiensea,  and 
they  wonld  have  to  settle.  •  •  •  Sbe 
told  me  then  that  U  she  could  be  ceUevad 
from  all  tbe  debts— ^e  $6,000  of  debb— and 
I  coald  sell  the  restaurant  and  what  staff 
they  had  In  the  other  storeroom  and  settle 
with  the  creditors.  It  would  relieve  her  from 
any  other  obligation  of  paying  any  further 
blUfl  and  debts;  and  so  I  called  a  meeting 
then  of  the  creditors,  and  told  tbem  bow 
things  were,  that  If  tiiey  wanted  to  run  tt 
any  longer  that  they  put  up  the  money  to  do 
it;  and  they  wouldn't  do  it  So  they  sold, 
tried  to  sell,  the  restaurant;  bat  they  could 
not  get  any  more  for  it  than  the  $1,600  com- 
ing to  me,  on  my  mortgage.  *  *  •  Miss 
Brtttan  did  try  to  raise  the  money  to  conduct 
the  business  between  tbe  27th  of  January 
and  tbe  8d  <tf  February.  *  *  *  I  went 
wltb  her  and  with  her  uncle  and  another 
party  to  Oakland  to  try  and  get  the  mon^. 
Stayed  there  with  them  the  best  part  of  a 
forenoon.  They  did  not  show  up  then  aAd 
could  not  raise  the  money.  During  the  nego- 
tiations I  told  the  creditors  if  th^  would 
put  up  the  money,  could  settle  with  me,  and 
pay  up  the  money,  they  could  run  the  res- 
taurant ;  tmt  no,  they  wouldn't  do  that,  they 
would  not  put  any  more  Into  It  would  not 
even  put  up  money  to  pay  the  rent,  and  said 
they  would  dose  it  out  as  It  was.  •  *  • 
So  they  turned  the  mortgage  back  to  ma 
•  •  ♦  Well,  on  the  3d  day  of  rebruary— 
before  that,  after  we  tried  to  raise  the  mon- 
ey and  she  could  not  raise  any  more  money- 
then  I  told  her  what  had  to  be  done;  that 
sbe  would  either  have  to  put  up  tbe  money 
or  the  creditors  would  sell  the  place.  So, 
before  me  and  Mr.  Mlkkelsen,  tbe  man  that 
collects  the  rent,  she  said  that.  If  we  could 
sell  the  staff  In  the  delicatessen  store  and 
could  relieve  her  from  further  responslbiUty 
of  any  one  trying  to  collect  these  debts  after, 
settle  with  a  committee  or  get  a  written 
statement  that  would  relieve  her  from  any 
of  her  debts,  why  she  would  be  willing  to 
turn  the  restaurant  back  to  me."  Tbe  de- 
fendant at  thts  time  again  asked  the  plain- 
tiff to  raise  the  rent,  and  called  her  atten- 
tion to  the  fact  that  another  of  her  notes 
which  he  owned  and  held  was  due  and  pay- 
able. She  then  said  to  him  that  "the  best 
thing  to  do  is  to  sell  tbe  property,  leave  the 
creditors  to  sell  It,  and  If  they  would  re< 
lleve  ber  from  any  other  liability  from  any 
one  of  tbe  creditors  cMning  back  on  her  to 
collect  the  bills  afterwards  that  had  been 
created  the  last  three  months  and  a  half." 
Adt^tlng  the  suggestion  so  made  by  the 
plaintiff,  the  creditors,  acting  through  a  com- 
mittee ai^Inted  from  their  number,  pro- 
ceeded to  attempt  to  sell  the  pn^rty.  "They 
couldn't  get  a  bid  for  It,"  testified  the  defend- 
ant, "add  they  wanted  to  know  if  I  would 
give  more  than  $1,600,  and  I  said  . I  wouldn't." 
llie  cceditorB  then  sold  ttaa  property  ef -the 


ddlcatessen  to  tb»  deCendant  upon  his  Md 
for  the  sdm  of  $600,  and,  ao  tbe  defendant 
teetllled,  "agreed  to  release  Hendrlx  and 
U3»  Brtttan,  on  the  Sd  day  of  Febraaiy. 
*  *  *  Tbe  restaurant  warn  tamed  over  to 
ma  and  tbe  $600  was  to  be  gjren  to  the 
creditora,  to  be  dlTlded  a.mcme  tham." 

Tbe  notes  given  to  tbe  defmdant  by  Hoi- 
drlx  and  tbe  plaintiff  bad  not,  down  to  the 
time  of  the  trial,  been  surrendered  to  tbe 
plaintiff,  nor  had  there  been  a  release  or  sat* 
isfacticm  of  tbe  mortgage^  but  the  defendant 
in  effect  testified  that  he  treated  tbe  notes 
as  canceled  after  he  had  takai  back  the  ree* 
taurant  In  this  connecUoa  It  is  pnH>er  to 
say  that  the  Judgmmt  her^  bas  directed 
that  the  said  notes  be  delivered  to  tbe  deA 
of  the  coart  for  cancellation. 

The  defoidant  testified  that,  when  he  took 
chai^  €t  the  restaurant  under  his  mortgage 
and  the  agreement  of  the  plaintiff,  the  busi- 
ness had  ftillen  off  to  sudi  an  extent  that  It 
was  hardly  paying  its  running  expenses,  and 
that  It  did  no  better  during  the  period  inter- 
vening between  the  date  he  so  tot^c  possee- 
ston  and  control  of  It  and  tiie  time  the  credi- 
tors settled  their  claims  as  above  Indicated. 

The  witness  Mlkkelsen  a  creditor  of  the 
plaintiff,  testified  that  at  a  meeting  of  tbe 
creditors'  committee  held  in  the  delicatessen 
part  of  the  building  In  which  the  restaurant 
was  conducted  after  the  defendant  re-enter- 
ed into  the  possession  of  tiie  restaurant  It 
was  generally  agreed  among  the  members 
there<tf  that  tile  better  plan  woold  be  to  turn 
tiie  restaurant  and  delicatessen  orer  to  tbe 
committee,  to  be  by  It  disposed  of  to  tte 
greatest  advantage  of  the  creditors.  The 
witness  said  that  while  the  committee  was 
then  in  session  the  plaintiff  was  in  the  ad- 
joining room,  and  tiiat  he  went  into  the  said 
room  and  told  her  of  tiie  pnqixMltlon,  to 
which  she  replied  Oat  tibe  was  willing  to 
assent  to  any  plan  or  amncanokt  as  to  tiie 
disposition  of  tbe  Inudness  and  the  prt^erty 
that  would  give  ber  a  complete  acquittance 
of  responslbllilT  or  liabiUty  for  the  debts  of 
tbe  concern. 

Other  witnesses  gave  like  testimony,  and 
said,  as  did  tike  defendant,  tint  tbo  i^ilntiff 
r^teatedly  dsdared  that  sbe  coold  not  get 
the  money  necessary  to  pay  off  tiie  dtfits  of 
the  concem. 

[2]  nie  above  sync^tical  statement  of  the 
testimony  as  sobmltted  by  tbe  defendant  It 
Buffici«it  tot  tbe  purposes  of  tiiis  dedMoo. 
While  It  is  controverted  In  Its  vital  partten^ 
lars  by  ths  plaintiff,  tbe  coort,  bavbov  *o- 
cepted  It  as  a  tmtiifal  statement  vt  tbe  £acts 
of  the  controversy,  was  titereby  waxranted 
In  conetuding,  as  It  did  condnde,  that  the  de- 
fendant took  possession  of  tiie  pTopertjnnder 
tile  mortgage  and  the  express  written  autiiw- 
Ity  and  direction  of  the  plaintiff,  not  with  an 
understanding  and  agreement  that  he  would 
hold  tbe  said  property  and  conduct  tbe  restau- 
rant boslneeB  -as  a  trustee  or  receiver  for  and 
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on  behalf  of  the  plaintllf  and  to  redeliver  to 
faer  aald  pn^>erty  or  any  part  thereof,  but  sqjle- 
ly  for  the  purpose  of  protecting  his  own  inter- 
ests under  his  mortgage,  and,  If  necessary  for 
that  purpoee,  to  sell  all  said  pn^rty;  that 
the  composition  effected  with  her  creditors 
whereby  she  was  released  from  all  further 
liability  upon  their  claims  and  the  satisfac- 
tion of  the  defendant's  debt  against  her  were 
the  culmlnatioii  of  her  own  agreement  with 
the  defmdant,  and  constituted  a  fuU,  fair, 
and  adequate  considers tloo  for  any  interest 
she  mlf^t  liafe  had  in  the  proper^?;  that 
the  defendant  did  not  during  the  period  he 
was  In  possession  of  tibe  pr<^rty  receive 
Bufflcient  profits  from  the  conduct  of  said 
business  with  which  to  repay  himself  for  all 
advances  made  by  him  to  the  i^alntlirs  cred- 
itors and  for  all  expenses  Incurred  by  him 
in  carrying  on  said  business ;  that  the  plain- 
tiff was  not  ready  or  able  to  pay  the  de- 
fendant the  amounts  paid  by  him  to  her 
oi^dltors  and  the  expenses  Incnrred  by  him 
In  the  conduct  said  business  daring  the 
period  mentioned. 

The  court  did  not  directly  find,  and  Indeed 
It  was  not  essential  that  it  should  do  so  In 
view  of  the  flndlngs  above  adverted  to,  that 
there  was  no  adverse  pressure  or  coercion 
used  by  the  defmdant  to  secure  tbe  assent 
of  the  plalnticr  to  the  arrangem^t  finally 
crystallhsed.  As  above  stated,  the  history  of 
the  transaction  as  detailed  by  the  findings 
directly  n^atives  the  idea  of  coercion  and 
undue  advantage  on  the  part  of  the  defend- 
ant In  said  transactlmi.  Indeed,  no  such  ele- 
ment could  enter  Into  the  case  under  the  find- 
ings. Nor  was  there  the  slightest  proof  of 
coercion.  Counsel,  It  Is  true,  refer  to  the 
fact  that  the  defendant  called  upon  the  plain- 
tiff to  furnish  the  money  with  which  to  pay 
the  rent  which  fell  doe  within  a  few  days 
after  he  resumed  posHesslon  of  the  property, 
and  declare  that  "clearly  this  demand  re- 
garding tfaer«it  was  u»ed  to  force  her  [plain- 
tiff] into  assenting  to  whatever  she  did  as- 
sent" But  the  trial  court  attaciied  no  such 
significance  to  that  circumstance,  and  cer- 
tainly we  can  concave  of  no  reason  why  this 
court  should. 

Our  conclusion  upon  this  branch  of  the 
case  Is  that  the  findings  are  sufficiently  forti- 
fied by  the  proofti,  and  cannot,  therefore, 
^stly  be  disturbed,  and  that  the  conclusions 
of  law  and  the  Indgme&t  ore  supported  by 
said  findings. 

The  appellant  complains  of  the  rulings  of 
the  court  in  allowing  the  defraidant  to  say, 
In  reply  to  a  question  by  his  attorney,  that 
he  "h^d  possession  under  that  agreement 
and  the  chattel  mortgage  until  about  the  Sd 
of  February,"  and  In  refusing  to  strike  out 
the  statement  of  the  witness  Bracken  that 
"the  creditors  sold  to  Mr.  Fisher  finally." 
The  ground  of  the  objection  to  said  testi- 
mony was  that  it  involved  conclusions  of  the 
witness,  the  first  as  to  the  legal  capacity  In' 
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which  the  defendant  held  possession,  and  the 
second  as  to  tb9  legal  efCect  of  the  txansac- 
tloa  between  the  creditors  and  the  defend- 
ant. 

[3]  Strictly  speaking,  the  objections  upon 
the  ground  stated  were  well  taken.  But  Qie 
jtestimony  so  brooght  Into  the  record  was 
wholly  without  prejudice  The  fact  that  the 
defendant  was  entitled  to  take  possession  un- 
der his  mortgage  was  shown  by  unlmpeached 
and  unimpeachable  documentary  -  evidence. 
The  fiict  that  be  was  authorized  in  writing 
by  the  plaintiff  to  take  possession  under  said 
chattel  mortgage  was  likewise  shown.  This 
testimony  conclusively  established  the  fact  to 
which  the  testimony  complained  of  related, 
and  therefore  the  latter  testlm<»iy.  Involving 
as  it  did  the  ctmcloslon  of  the  witness,  can- 
not be  held  to  have  added  anything  to  the 
Intrinsic  probative  force  of  the  competent 
testimony  by  which  the  fact  was  proved. 

The  statement  that  "the  creditors  sold  to 
Mr.  Fisher  finally"  Is  In  a  sense  true;  they 
did  sell  their  Interests  as  creditors  to  Fish- 
er ;  but,  even  If  the  witness  thus  Intended  to 
say  that  the  restaurant  was  sold  by  the  cred- 
itors to  Fisher,  the  statement  so  made  was 
of  little  material  importance  In  view  of  the 
full  explanation  made  by  Fisher  of  the  dr- 
comatancea  of  the  whole  transaction.  Hie 
fact  is,  as  we  have  shown,  the  defendant  was 
himself  authorized  by  the  mortgage  to  sell 
the  property  and  by  the  written  direction  of 
the  plaintiff  to  "abide  by  any  agij^ement  or 
plan  ct  (^ration  that  the  creditors  may  ar- 
rive at  tor  the  future  conduct  of  said  busi- 
ness looking  towards  the  running  of  the  .  con- 
cern, provided  yonr  Interests  are  not  preju- 
diced tiiereby  nor  yoor  security  impaired." 
The  testimony  of  the  defendant  sufficiently 
shows  to  warrant  the  finding,  which  In  effect 
was  made,  that  the  conditions  devdoped  In 
the  affairs  of  the  'restaurant  were  sucb  as 
to  make  it  necessary  to  sell  the  restaurant 
and  the  property  connected  therewith  to  pro- 
tect the  rif^ts  of  the  defendant  under  his 
mortgage.  The  defoidant,  Indeed,  was  di- 
rected and  expressly  authorized  by  the  plain- 
tiff to  dispose  of  the  property  and  the  busi- 
ness In  any  manner  he  might  choose,  pro- 
vided that  in  so  doing  he  secured  to  the 
plaintiff  release  from  any  further  liability 
for  the  debts  of  the  concern.  This  arrange- 
ment he  succeeded  In  accomplishing.  G^os, 
even  if  not  under  his  mortgage,  he  had  the 
right  to  sell  It,  and  no  one  will  question  bis 
right  to  buy  It  so  long  as  he  acted  In  good 
faith  toward  the  plaintiff.  As  stated,  wheth- 
er he  bought  from  the  creditors  or  from  him- 
self as  the  mortgagee  in  possession  under  bis 
mortgage  is,  under  the  circumstances  and  in 
the  last  analysis,  wholly  unimportant. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  BUR- 
NETT, J. 
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SHEBRIFF  T.  SHEBRIFT.   (CHt.  2200.) 

(DiBtriet  Court  of  Appeal,  Second  District;  Cali- 
fornia. Feb.  2,19170 

1.  JUDOMinT  4=»2{(2(S>— CONTOBHETT  TO  IS- 

B17BS. 

The  complaint  askfns  for  general  rdief  aff 
to  plaintUFa  deed  ta  draendant,  and  anerting 
&ctB  sufficient  to  e^ow  that  noder  defendant's 
contention  plaintiff's  title  in  his  real  estate 
might  be  clouded,  it  was  proper  to  adjudge  what 
interest.  If  any,  defendant  acQnlred  by  the  deed. 

[Ed.  Not&— For  other  oases,  sa«  Judgment, 
Cent.  Dig.  {  441.} 

2.  Appsai.  Avn  Bbbob  «s»1(KL1(1)— Bivnw— 

Findings  of  Fact. 
In  so  far  as  findings  rest  on  conflicting  oral 
testimony  as  to  facts,  they  are  conclueive  on  ap- 
peal. 

[Ed.  Note^FoT  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  8988-8(^] 

8.  DsBoa  «s>&3—CoNSTBTTonoN— Intent. 

Deeds  are  to  be  construed  like  any  other 
contract,  end  intent  of  the  parties  arrived  at,  if 
possible,  from  Its  terms;  all  of  it  being  ex- 
andoed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H2S1,  m.} 

4;  BtrSBAITD  AND  WXFI  «3»47(4)— DUD— Ik- 
TERK8T  CONVBTBI>— COHUUNITT  InTBBEST. 
A  deed  &om  husband  to  wife,  in  form  one  of 
bargain  and  sale,  except  that  the  recited  con- 
sideration was  tore  and  affection,  of  "an  on- 
dirided  or  ctHnmnnity  interest"  in  described 
lands,  does  not  purport  to  convey  a  fee  inter- 
est to  the  extent  of  half  of  the  property  describ- 
ed, but  conveys  a  community  interest  such  as 
the  wife  would  have  had  the  land  been  aequirea 
after  the  parties  were  married. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent.  Dig.  1 236.] 

6.  Husband  and  Wira  «=»47(4)— Deed— Kb- 

CONVITAHCE. 

That  husband  and  wife  join  in  a  grant, 
bargain,  and  sale  deed  o<  land,  to  carry  out  n^o- 
tianons  for  a  loan,  and  the  grantee  executes  to 
them  a  deed  in  like  form,  does  not  enlarge  the 
wife's  community  interest  in  tlte  land  which 
she  had  under  deed  from  the  husband. 

Note^For  other  eases,  see  Husband  and 
Gent  Dig.  t  286.1 

Appeal  from  Superior  Court.  hoB  AxtgeHea 
County;  Charles  Monroe,  Judge. 

Action  by  William  J.  Sherriff  against  Lau- 
ra E.  Sherriff.  From  adverse  judgment  and 
order,'  defendant  appeals.  Affirmed. 

Davis  &  Rush  and  William  Freeman,  all  of 
Los  Angeles,  for  appellant.  N.  Blackstock 
and  5.  Perk,  Jr.,  both  of  Los  Angelea,  for  re- 
spoident 

JAMBS,  J.  This  case  comes  here  on  an 
appeal  talien  from  a  judgment  In  part  ad- 
verse to  the  defendant,  and  from  an  order 
made  denying  her  motion  for  a  new  trial. 
The  record  contains  a  history  of  marital  dif- 
ficulties and  diflerencea  The  cause  of  action 
set  forth  in  the  complaint  was  one  in  equity, 
the  prayer  b^ng  for  judgment  setting  aside 
a  deed  glvra  the  plaintiff  to  the  defend- 
ant, and  for  general  relief.  In  its  recitation 
of  all^ped  facts  the  complaint  set  forth  that 
in  May,  1011,  plaintiff  being  a  widower  about 


68  years  of  age,  and  b^ng  possessed  of  an 
apartment  house  and  other  real  property,  &a- 
gaged  the  defendant,  a  w<hiuui  of  about  40 
years,  as  a  honseke^ter;  that  a  few  nKMiths 
thereafter  plaintiff  and  d^mdant  were  mar- 
ried ;  that  prior  to  the  marriage  the  defend- 
ant expressed  great  love  and  affection  for 
the  plaintiff,  and  that  the  plaintiff  open  en- 
tering into  an  engagem^t  of  marriage  wltii 
her,  agreed  to  make  a  wlU  in  which  be  would 
devise  to  the  wito  an  undivided  (Hie-half  "or 
community  interest  In  all  of  Ms  property 
and  estate ;  that  this  arrangenmit  was  satis- 
factory to  the  defendant,  bnt  that  Immedi- 
ately after  the  marriage  defendant  ceased  to 
show  any  affection  for  the  plaintiff,  and  de- 
manded of  him  that  be  execute  a  deed  to  b», 
in  lieu  of  making  provision  for  her  in  a  will, 
and  that  she  then  agreed,  "prmnlMd  and 
bound  herself  to  aid,  assist  and  help  the 
plaintiff  carry  on  and  conduct  his  business, 
and  to  look  after  and  care  for  bla  hons^old 
and  superintend  the  same,  and  to  prepare  his 
meals,"  etc.;  tliat  l>elleviiig  in  her  promises 
and  assurances,  plaintiff  executed  a  deed, 
which  be  caused  to  be  placed  of  record  In  the 
recorder's  <^ce,  transferring  to  her  an  Inter- 
est In  certain  described  property.  The  form 
of  the  deed  used  was  that  commonly  termed 
"bargain  and  sale,"  except  that  the  ctmsidera- 
tion  recited  was  that  of  love  and  affectum. 
It  also  contained  the  following  xedtatlm: 

"That  tiie  said  party  of  the  first  part,  *  •  • 
does  by  these  presents  grant,  bai^atai  and  seU, 
conr^  and  confirm  onto  the  said  party  of  the 
second  part,  and  to  her  heirs  and  assigns  for- 
ever, all  the  real  property  situated  in  the  city 
and  county  of  Los  Angeles,  state  of  Califinnia, 
and  de8cril)ed  as  follows,  to  wit:  An  undivided 
or  community  interest  in  all  of  the  foUowing 
described  parcels  and  tracts  of  land." 

Then  follows  a  description  of  the  partteu- 
lar  property  and  the  usual  dosing  daoses 
of  a  deed.  In  the  complaint  it  was  further 
alleged  that  It  was  understood  between  the 
parties  that  the  deed  oonwed  only  the  Into^ 
est  which  a  wife  would  have  In  the  commu- 
nity estate  after  marrli«e,  bat  that  after  tbe 
deed  was  executed  the  defendant  <dalnied  a 
fee-simple  title,  and  on  various  occaaions  as- 
serted that  she  owned  such  an  estate  and  de- 
manded that  the  rents  and  profits  tjt  the  es- 
tate In  part  be  turned  ovw  to  tar  her 
own  personal  uses.  It  was  then  alleged: 

"That  this  claim  on  the  part  of  the  defoidant 
has  seriously  interfered  with  plaintiff's  control 
of  bis  said  property,  and  in  meeting  his  expens- 
es, and  has  heretofore  and  will  hereafter,  unleas 
the  said  deed  is  canceled,  prevent  the  plaintiff 
from  conveying  and  alienating  his  said  property 
without  the  consent  of  the  defendant :  that  the 
said  deed  is  a  cloud  upon  plaintiff's  title,  and  is 
calculated  to  and  does  interfere  seriously  with 
plaintiff's  control  of  his  said  property  and  pre- 
vents his  free  management  thereof  and  its  alien- 
ation without  interference  on  the  part  of  tlie 
defendant." 

The  trial  Judge  determined  by  his  findings 
that  the  plaintiff  was  not  entitled  to  a  judg- 
ment canceling  the  deed.  In  his  oral  oplnlan. 
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the  Jtidse  sniumed  up  Ids  ctrndntioiia  epl- 
gnusmatlcaUr  as  foUows: 

"H*  knew  that  a  man  of  his  am  oould  not 
many  a  woman  of  her  a(e,  onlen  ne  had  prop- 
erty, and  be  knew  well  enough  that  he  had  to 
eonrlnce  her  that  he  had  some  property  before 
die  woold  marry  him,  and  it  la  very  plain  to 
the  court  that  she  would  not  have  mamed  hint— 
ahe  aays  she  married  him  for  a  tunne— I  am  sat- 
isfied she  married  him  because  she  thought  he 
was  wealthy ;  I  don't  think  there  was  any  other 
reason  for  it;  I  don't  think  it  Is  natural  for 
people  so  different  in  age  to  be  married ;  and, 
as  I  stated  this  moraiog,  It  has  been  my  obser^ 
vation  that,  whenever  a  woman  marries  a  man 
80  or  40  years  older  than  she  is— it  may  be  an 
accident— but  he  always  has  money;  it  never 
occurs  in  any  other  way.  *  *  *  Of  course, 
she  got  ttred  of  him ;  ebe  probably  knew  before 
she  married  him  that  she  would  get  tired  of  him 
— a  man  as  old  as  he  was ;  and  after  a  while  he 
got  tired  of  her.  They  both  made  a  bad  bar- 
gain ;  there  is  no  question  about  it.  She  prob- 
ably Uionght  she  could  marry  him  and  see  this 
thing  through,  bnt  she  pt  tired  of  it  I  think 
it  was  notmng  more  on  her  part  than  a  specnla- 
tion,  and  people,  where  they  made  specuIationB 
of  that  sort,  they  ought  to  see  them  through, 
and  take  what  is  coming.   If  a  man  lives  2  or  3 

{rears,  why  they  get  the  best  of  it;  and  if  he 
ives  a  good  while  longer,  why  then  they  don't, 
bnt  they  take  these*  chances,  and  as  far  as  I 
can,  whenever  I  can  do  so,  I  try,  as  one  of  the 
witnesses  stated  here  to-day,  to  see  that  as  long 
as  they  have  made  their  bed  they  have  to  lie  in 
it.  As  far  as  he  is  concerned— 73  years  old— he 
wasn't  in  bis  dotage;  ha  Is  a  shrewd  man,  in 
fbe  haUt  of  taking  care  of  hfs  property,  out 
when  he  got  a  chance  to  marry  a  woman  SO 
years  younger  than  himself,  he  went  in  and 
made  promises  about  his  property,  and  when  it 
didn't  pan  out  to  bis  satlsnctlon,  then  he  comes 
into  court  and  wants  the  iiroteetton  of  the  eonrt 
I  don't  believe  the  court  is  bound  to  protect  men, 
.  especially  business  men,  who  understand  them- 
selva,  when  they  won't  protect  themselves." 

t1.  >1  The  eonrt  mafla  very  fall  flDdtngs  of 
fact  in  wliidi  his  conclusions  were  stated  at 
greater  length,  bnt  to  tbe  same  intent  as  set 
forth  In  that  portion  of  the  oral  oi^nioD  quot- 
ed. The  jadgment  in  ccniBeqaeiice  decreed 
tbe  deed  to  be  raSUt,  bnt,  paztlenlsilT  oon- 
aCzniiig  it,  determined  that  It  conv^ed  a 
<x>mmanlt7  interest  "such  as  tbe  defendant 
■  would  have  if  tbe  proper^  had  been  aoQulred 
^nrtng  their  marriage."  We  think  tliat  the 
-findings  and  judgment  are  entirely  wlCbln 
tba  Issues  made  by  the  pleadings.  Tbe  oom- 
'plalnt  aoked  for  gmeral  leUeC  and  asserted 
■lactB  snffldoit  to  ahov  that  under  the  con- 
tention of  tbe  defendant  tbe  title  of  the 
piaintifl  In  bis  real  estate  n:lgbt  be  bonded, 
and,  that  being  true,  It  was  proper  to  ad- 
judge what  Interest,  If  any,  the  defendant  ao- 
.^nlied  In  tbe  property  of  tbe  plaintiff  by 
reaaon  of  the  conveyance.  The  complaint,  it 
is  true,  Is  nnusually  long;  It  ocmtalns  a  reci- 
tation of  mudi  ertdentiary  matter,-  but  there 
can  be  gleaned  from  It  wough  to  make  out  a 
cause  of  action  whldi  la  mfllcient  to  support 
.the  Judgment  In  so  far  as  the  findings  rest 
uiran  oral  testimony  of  fticta  about  which 
there  was  a  conflict  of  evidence,  neeessarily 
we  are  «mclnded  by  the  findings  vt  tbe  trial 
court. 


[3,4]  The  deed  Itself,  we  fblnk  farther, 
does  not  purpiort  to  convey  a  fee  interest  to 
tbe  extent  of  one-half  of  the  propert?  de- 
scribed, While  it  contains  general  terms,  it 
also  contains  terms  of  limitation  when  It  Is 
recited  that  the  estate  conveyed  Is  "an  un- 
divided or  community  Interest"  Under  tbe 
modern  rule  of  Interpretation  at  least,  deeds 
are  to  be  construed  like  any  other  contract, 
and  the  intent  of  the  grantor  arrived  at,  if 
possible,  from  the  terms  set  forth  In  the  in- 
strument .  As  this  eonrt  said  In  the  case  of 
Birth  V.  Los  Angeles  Pacific  Land  Co.,  28 
Cal.  App.  399,  152  Pac.  936.  referring  to  au- 
thorities on  tbls  subject: 

"It  has  often  been  declared  that  a  deed  of  con- 
veyance is  but  a  contract,  subject  to  tbe  usual 
and  ordinary  rules  of  construction  applicable 
to  such  instruments.  One  of  these  rules,  gener- 
ally adopted  and  constantly  applied.  Is  that  die 
whole  of  the  instrument  shaU  be  examined  in 
order  to  ascertain  the  Intent  of  the  parties." 

In  tbe  case  cited  the  instrument  of  convey- 
ance first  purported  to  make  an  unreserved 
transfer  In  fee  simple,  and  there  followed 
words  of  condition  whl(^  were  held  to  limit 
its  operation  and  effect  We  think  the  con- 
struction applied  by  the  court  to  the  deed 
here  under  consideration  was  reasonable  and 
altogether  In  harmony  with  the  terms  of  the 
Instrument  Itself. 

[fi]  It  appeared  by  an  amendment  to  the- 
complaint  that  plaintiff  and  defendant  at  one 
time  after  their  marriage  bad  Joined  In  mak- 
ing a  grant,  bargain,  and  sale  deed  to  an  ab- 
stract company  In  order  to  carry  out  n^oU- 
atlons  for  a  loan,  and  that  a  deed  was  ex- 
ecnted  back  to  the  plaintiff  and  defendant  In 
the  same  form.  It  Is  not  apparent  how  tbls 
transaction  would  have  tbe  effect  in  any  wise 
of  Ndai^ng  the  interest  of  the  defendant  in 
the  property  as  acqfoired  ander  the  first  deed 
made  by  the  plaintiff  to  her. 

We  have  examined  very  carefully  the  ex- 
tensive record  which  la  submitted  with  this 
am)eal,  and  are  of  the  opinion  tlmt  there  is 
no  merit  In  the  questions  which  are  present- 
ed in  the  argument  of  tbe  an^ellant 

The  Judgment  and  order  are  afllrmed. 

We  concur:  CONRBT,  P.  J.;  SHAW,  J. 


PEOPLE  V.  HBRBEHA.   (Or.  523.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  Jan.  27,  1917.) 

1.  GBnanAi.  Law  «=9ll72(2)  —  Tbui.  —  Iir- 
STOncnoNS—EsBOB. 
Tfaoue^  Code  Civ.  Proc  t  2061,  subd.  8,  de- 
clares that  a  witness  false  In  one  part  of  his 
testimMiy  is  to  be  distrusted  in  others,  the  modi- 
fication an  instruction  requested  by  accused, 
declaring  that  a  witness  false  in  a  material  part 
of  his  testimony  is  to  be  distrusted  in  others, 
and  that,  where  the  jury  were  satisfied  that  a 
witness  had  so  sworn  fslsdy,  they  must  treat 
all  his  testimony  with  distrust  and  suspicion, 
whereby  it  was  made  t^Dtional  with  the  jury  to 
distrust  other  portions      tht  testiowny  of  the 
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witnera  or  reject  tii«m>  b  not.  u  it  relates  to  a 
commmplace  mattvr,  gxowoA  for  rersrsaL 

[Eld.  Note.— For  other  caaea,  Me  OrimlBal 
Law,  Gent  Dig.  f  8166.] 

2.  Cbiulnal  Law  «=s3777  — Tbiai.— InsiBVO- 

TI0N8. 

In  &  homicide  case,  where  accosed  did  not 
flee  from  the  place  of  the  killing,  it  will  be  pre- 
aumed  that  the  jury  considered  that  fact  as  one 
of  the  commonplace  things  of  which  an  ordinary 
man  will  take  cognizance,  without  special  in- 
struction, and  BO  the  refusal  of  a  special  charge 
that  the  failure  of  accused  to  Qee  is  a  circum- 
stance in  his  favor  is  not  error. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law.  Gent  Dig.  It  1578-1^0 
8.  Cbiuinai.  Law  «s9ll74(Q^  —  Tbiai.  —  E^c- 

RIBITB. 

In  a  homicide  case,  where  the  door  through 
which  bullets  were  fired  was  introduced  in  evi- 
dence, as  well  as  blackboard  illustrations,  the  fact 
that  the  jury  were  allowed  to  carry  such  exhibits 
with  them  In  their  deliberations,  thou^  they 
were  not  included  among  the  things  which  the 

J'ury  might  by  Pen.  Code,  S  1187,  carry  into  the 
ury  room,  doea  not  warrant  reversal;  tiiere  be- 
ing no  showing  that  the  jury  used  sudi  articles 
in  their  deliberations,  or  received  any  improp^ 
impressions  therefrom. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8174.] 

4.  Gbtminal  Law  *=»631(8)— Etidbnois— Con- 

TO8S10NS. 

Evidence  of  accused's  confession  given  by  a 
police  officer,  was  admissible,  where  such  omcer 
stated  that  no  inducements  were  held  out  or  Im- 
proper influence  exerted  by  himself  or  any  other 
person  to  his  knowledge,  the  mere  fact  that  ac- 
cused may  have  been  in  charge  of  other  officers 
prior  to  making  his  statement  to  the  witness  not 
requiring  tbe  prosecution  to  produce  all  snch 
officers. 

[Ed.  Note.— For  other  cases,  see  (Mmlnal 
Law,  Cent  Dig.  1 1216.] 

Appeal  from  Superior  Court,  Loa  Angeles 
Connty ;  G.  W.  Nlcol,  Jadge. 

Hllarlo  tierrera  was  convicted  of  murder 
In  the  second  degree,  and  from  the  Judgment 
and  an  order  denying  new  trial,  he  appeals. 
Affirmed. 

S.  S.  Hahn,  of  Los  Angeles,  for  appellant 
U.  S.  Webb,  Atty.  Oen.,  and  Itobert  M.  Glaike, 
Deputy  Atl7.  Gen.,  for  the  People. 

jAMEiS,  J.  Defendant  was  charged  with 
the  crime  of  murder,  it  being  alleged  In  the 
Information  of  the  district  attorney  that  he 
did;  on  the  10th  day  of  June,  1916,  in  the 
county  of  Los  Angeles,  felontoiisly  and  with 
malice,  kill  one  Soledad  Juaree,  By  the  ver- 
dict of  the  Jury  defendant  was  found  guilty 
of  the  dime  <^rged.  In  the  second  degree 
thereof  and  Judgment  followed  accordingly. 
The  appeal  Is  taken  from  Xbe  Judgment  of 
Imprisonment  and  from  an  order  denying 
a  motion  for  a  new  trial. 

Tbe  deceased  was  the  wife  of  Fllomeno 
Juarez,  and  at  the  time  she  received  the  fiatal 
wound  she  resided  wiQi  hat  husband  In  a 
two- room  house  in  the  city  of  Los  Angeles. 
Juarez,  the  busband,  was  a  labom>,  and  was 
acquainted  with  the  defendant,  the  two  men 
having  theretofore  worked  as  section  hands 


on  a  railroad  near  Txm  Angeles.  On  the  WOl 
day  of  June,  1916,  Juarez  met  defendant  at 
about  8  o'clock  In  the  afternoon  on  tbe 
street.  Defendant  Informed  Janrez  that  he 
was  going  to  San  Pedro  to  work,  and  urged 
Juarez  to  accompany  him.  Juarez's  reply  to 
the  invitation  was  that  he  could  not  decide 
the  matter  without  consulting  vrlth  his  wife 
Juarez  returned  to  his  home  later  In  the  eve- 
ning, where  he  resided  with  his  wife  and 
some  small  children.  According  to  testimony 
given  by  the  husband,  he  and  his  wife  retired 
to  bed  in  the  front  room  of  the  honse  at  about 
9  o'clock;  the  screen  door  at  the  front  being 
closed  and  latched  and  tbe  inner  wooden  door 
being  closed.  Shortly  after  they  had  retired 
there  was  a  knock  at  the  front  door,  and  upon 
Juarez  opening  It  he  found  the  defendant 
Herrera  there.  Juarez  testified  that  Herrera 
invited  him  to  accompany  him  to  a  neighbor^ 
Ing  wine  cellar  for  a  drink,  which  Invitation 
was  declined,  and  Herrera  was  also  Informed 
that  Juarez  would  not  go  to  San  Pedro  to 
work.  Thereupon  the  door  was  closed  by 
Juarez,  who.  It  may  be  gathered  from  his 
testimony,  then  returned'  to  his  bed.  Almost 
immediately,  so  Juarez  testifiee,  some  shots 
were  flred  by  Herrera,  and  the  wife,  who  had 
gone  to  the  door  to  bold  it  shut  recelred  one 
of  the  bullets  through  her  body.  This  wound 
caused  her  death,  which  occurred  the  follow- 
ing day.  The  testimony  was  that  three  shots 
were  flred  through  the  door.  Upon  the 
woman  being  shot,  she  cried  out  and  called  to 
a  neighbor  to  send  for  tbe  police,  and  a  tele- 
phone message  conveyed  to  a  branch  police 
station  the  alarm.  Two  policemen  In  an  an- 
tomoUle  hurried  to  the  scene,  and  one  of 
these  o£9cer8  testified  tiiat  he  found  Herrera 
at  the  door ;  that  when  the  officers  approach- 
ed, the  defendant  dropped  a  gun  and  placed 
bis  foot  upon  it ;  that  they  arrested  the  de- 
fendant and  upon  e«*"'Ti^"s  the  gun  found 
it  to  be  fully  loaded.  The  wounded  woman 
was  taken  to  a  hospital  and  defoidant  trans- 
ported to  the  JaU.  Other  witnesses  who  were 
aroused  the  alarm  testified  that  they  ob- 
served the  defendant  at  the  door  of  the 
Juares  house  immediately  after  the  shots 
were  flred,  and  that  he  ms  tiylnc  to  get  into 
the  room  where  Juares  and  his  wife  were. 
It  was  given  in  evidence  that  after  Ids  arrest 
the  defendant  made  a  statement  to  the  police 
officers,  admitting  the  firing  of  the  shots,  and 
Irvine  as  a  reascm  that  he  shot  because 
Juarez  would  not  go  with  him  to  San  Piedroi. 
The  substance  of  the  defbndanf s  testfanony 
was  that,  while  be  was  at  the  boose  (tf 
Juarez  on  the  night  in  questitm,  Juares  qoar- 
teled  with  his  wife,  and  the  gun,  whidi  had 
been  handed  to  the  defendant,  was  diacliarged 
whoi  Juarea  grappled  with  the  defendant 
and  that  the  gun  wait  off  by  acddoit  Con> 
trary  to  ttie  assertion  made  aa  b^ialf  of  ap- 
pcdiant  that  the  evidence  upon  'irtildi  ttie 
convldloii  was  had  was  meager,  and  that 
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upon  tbe  facts  a  "close  case"  wu  presented, 
we  tblnk  there  was  abundant  eTidence  to 
warrant  tbe  Jnry  In  determining  tbe  gollt  of 
the  defendant  Several  alleged  errors  are 
relied  upon  as  constltntlng  grounds  for  re- 
TersaL 

[t]  An  instruction  was  offered  on  the  part 
of  the  defendant,  dedartng  that  a  witness 
false  In  a  material  part  of  his  testimony  "is 
to  be"  distrusted  in  others,  and  that  where 
tbe  Jury  was  satisfied  that  a  witness  had  so 
sworD  tolsely  they  "must"  treat  all  of  his  or 
her  testimony  with  distrust  and  suspicion. 
The  court  modified  the  Instmctlon  to  make 
It  read  that  a  witness  willfully  false  In  a  ma- 
terial part  of  his  or  her  testimony  "may  be" 
distrusteH  In  others,  and  that  the  Jury 
"might"  treat  all  of  his  or  her  testimony  with 
distrust  and  suspicion  under  such  drCom- 
stancea.  The  particular  complaint  Is  that  the 
Instruction  as  offered  contained  a  correct 
statement  of  the  proTislona  of  seotlon  2061 
ot  the  Cod«  of  GlTll  Procedore,  which  de- 
dares: 

"S.  That  a  wttnasB  false  In  one  part  of  his 
tflatimtmy  is  to  be  distmsted  Is  others." 

It  was,  Indeea,  held  In  the  case  of  White 
r.  DlSher,  67  Gal.  402,  7  Paa  820,  that  tt 
was  prejudicial  error  tot  a  court  to  Instruct 
the  Jury  ttiat  a  witness  false  In  one  part  of 
Ms  testimonr  "m^  be**  distrusted  in  others; 
It  being  argued  that  tbe  Code  proTialon  In 
effect  iledaied  that  sudb  a  witness  "mnst  be" 
distmsted.  The  law  m  thbi  questkm  has 
been  subjectefl  to  stHue  modification  since  the 
writing  of  that  dedsion.  In  People  v.  Howtf , 
161  CaL  938,  81  Fac.  BOT.  it  is  declared  that 
instmctlons  of  this  dass  contain  "only  mere 
ounmonplace  matters  ttiat  the  Jurors  would 
be  apt  to  know  about  and  act  upon  in  the 
absence  of  InstmctlonB,"  uid  that  *^t  is  well 
Mettled  that  tlie  giving  ot  Instructions  of  that 
dasB  will  not  be  bdd  to  be  a  ^per  ground 
for  rerersal.**  The  same  was  held  in  People 
T.  Bussell,  19  Oal.  App.  750^  127  Pac.  828.  and 
in  Poor  T.  W.  P.  ruUer  ft  Ca»  80  GaL  App. 
6S0,  108  Pac.  233.  decided  June  3,  1816.  So 
it  has  also  been  held  as  to  Instmctlons  which 
advise  the  Jury  that  oral  admissions  are  to 
he  viewed  with  caution,  whidi  point  is  also 
raised  In  another  paragraph  of  appellant's 
brief.  See  People  r.  Tlbbs,  143  Cal.  100,  76 
Pac.  904.  We  conclude,  thra^fore,  that  as  to 
neither  of  the  matters  adverted  to  was  the 
error  sudi  as  to  prejudice  the  right  of  the 
defendant  to  a  fair  and  impartial  trial. 

[21  It  Is  next  complained  that  the  court 
erred  In  refusing  to  Instruct  the  jury  that 
the  fhct  that  defendant  did  not  flee  from  the 
scene  of  the  shooting  was.  of  itself,  a  circum- 
stance In  his  fiavor.  In  the  case  of  People  v. 
Montgomery,  53  Cal.  577,  the  court  observes 
that  while  the  flight  of  a  person  suspected  of 
having  committed  a  crime  might  be  a  dr- 
cumstance  which,  if  unexplained,  would  tend 
to  establish  his  guilt; 
168P.-66 


"It  by  no  means  follows  that  his  bllars  to 
flee,  having  the  opportunity  to  do  bo,  tends  to 
prove  Us  innocence.'* 

And  even  though  It  be  conceded  that  the 
acts  of  the  defendant  after  firing  the  shots 
were  all  pertinent  to  be  considered  by  the 
Jury,  including  his  act  In  remaining  at  the 
door  of  the  house,  yet  nevertheless  those 
matters,  in  so  far  as  they  ate  entitled  to 
weight,  may  be  assumed  to  have  been  fully 
considered  by  the  jury,  as  they  belong  again 
to  the  category  of  "commonplace  things" 
which  the  mind  of  an  ordinary  man  will  take 
cognizance  of  without  being  cauUoned  or  in- 
structed so  to  do.  We  do  not  agree  with  ap- 
pellant that  there  was  error  committed  by 
the  giving  of  the  Instruction  as  to  the  Intent 
which  would  be  presumed  as  to  the  tesult 
following  a  voluntary  act  The  Instruction 
was.  In  substance,  that  which  has  heretofore 
been  given  in  many  cases,  and  In  our  view  it 
was  pertinent  to  the  facts  dlsdosed  by  tlie 
evidence  In  this  case. 

[1]  The  diai^  also  Is  made  that  the  Jury 
received  evidence  out  of  court  which  Improp- 
erly influenced  their  consideration  of  the 
case.  It  appears  that  at  the  trial  the  door 
wbldt  was  Identtfled  as  being  the  same  door 
through  which  the  three  bullets  were  fired 
by  the  defendant  was  introduced  in  evidence 
and  exhibited  to  the  jury.  It  showed  thfr 
three  bullet  holes,  and  the  tesHmony  was 
that  they  were  the  ones  produced  by  the 
shots  flred  from  the  defendant's  revolver.  A 
blackboard  had  been  used  to  Illustrate  the 
testimony  of  witnesses,  and  upon  which  was 
drawn  a  dlagrram  of  the  scene  of  the  crime. 
After  the  Jury  had  been  Instructed  and  was 
about  to  retire,  a  Juror  requested  that  the- 
Jury  be  permitted  to  have  the  blackboard 
and  door.  These  two  articles  were  carried" 
Into  the  Jury  room  without  any  direction  on 
the  part  of  the  court,  and  were  left  there^ 
before  the  Jury  entered  the  room.  The  ex- 
hibits which  the  Jury  took  with  them  into^ 
tbe  Jury  room  were  not  included  among  those- 
things  which  by  section  1137  of  the  Penal 
Oode  the  Jury  Is  permitted  to  have  during 
its  deliberations.  However,  we  do  not  t^lnk 
that  prejudice  can  be  implied  from  the  fact 
that  these  particular  exhibits  were  so  left  in- 
the  i>ossesslon  of  the  Juiy  In  the  Jury  room. 
No  showing  was  made  that  there  was  any- 
thing about  the  particular  exhibits  which 
would  furnish  to  the  Jury  any  other  Infor- 
mation than  that  which  they  bad  already 
obtained  from  the  same  articles  as  exhibited 
to  them  during  the  trial.  There  Is  no  show- 
ing of  any  examination  made  by  the  jurors 
of  the  articles  during  their  deliberations  or. 
In  brief,  any  showing  that  either  Improper 
impressions  might  have  been  or  were  receiv- 
ed by  the  jury.  Prejudice  will  not  be  pre- 
sumed from  the  fact  that  the  exhibits  were 
within  reach,  and  that  opportunity  was  af- 
forded for  their  Inspectltm  and  examtnatl(»i 
during  the  ddiberatlons  of  the  Jury.  Tlie 
case,  to  our  minds,  in  Its  taxita  fitUs  within; 


Digitized  by  Google 


882 


163  PAOIinC  REPORTER 


tbe  ruling  made  In  People  v.  Hower,  supra, 
where  complaint  was  made  because  a  bloody 
shirt,  alleged  to  contain  r^ts  and  cuts  made 
by  the  defendant's  knife,  with  dried  and 
.matted  blood  thereon,  was  left  on  the  floor 
of  the  room  where  the  Jury  was  deliberating. 
The  court  there  said: 

"There  is  nothing  but  the  bare  Information 
and  belief  statement  of  the  defendant's  attor- 
ney to  show  that  any  examiaatftm  of  die  ooat  or 
shirt  was  made  by  any  juror  after  the  submis- 
sion of  the  case,  and  this,  of  course,  waa  in- 
effectual for  any  purpose.  People  v.  Feld,  149 
OaL  4ft4,  86  Pac.  1100.  The  mere  fact  that 
they  were  on  the  floor  of  the  courtroom,  and  in 
sight  of  the  jury,  does  not  compel  the  conclu- 
sion that  they  were  so  examined.  Moreover,  tbe 
affidavits  on  motion  for  a  new  trial  were  such  aa 
to  support  a  condUHlon  that  these  articles  had 
been  fully  inspected  and  examined  by  the  jury 
at  the  time  they  were  received  in  evidence,  and 
we  are  unaUe  to  see  how,  under  the  circum- 
stances of  this  case,  tbe  defendant  could  be  held 
to  have  been  prejadiced,  even  had  it  appeared 
that  the  Jurors,  or  some  of  them,  had  again  in- 
spected the  garments." 

[4]  TbB  oontentton  tiiat  tbe  allied  In- 
crlmbutlDg  stataoents  made  by  tbe  defend- 
ant to  tbe  police  oflteer  wwe  improperly  le- 
o^ved  becanae  of  a  Uu^  of  sufficient  founda- 
tion autborltfug  the  evidence  to  be  introduc- 
ed Beema  to  be  without  merit  Tbe  ofHaet 
giving  the  testimony  stated  that  no  Induce- 
ments were  held  out  or  improper  influence 
enrted  by  blmsdf  m  ujr  other  person  to  bis 
knowledge,  and  that  the  statements  were  free 
and  voluntary.  Tbe  va&n  fact  that  tbe  de- 
fendant may  have  been  In  cbargo  of  other 
officers  uid  In  Jail  prior  to  tbe  making  of  tbe 
Btatement  whtdi  la  viewed  aa  a  confession 
did  not  make  it  incumbent  upon  the  proaecu- 
tkm  to  produce  all  of  those  officers  and  to 
prove  that  tbey  in  tbetr  respective  turn  had 
not,  by  Improper  inflnmc^  persuaded  defend- 
ant to  dedare  himself  in  the  manner  be  did 
to  the  officer  who  gave  evidence  as  to  tbe 
statements. 

An  examination  of  the  entire  record  in 
this  case  impresses  us  with  the  conviction 
tbat  defaidant  was  given  a  fUr  trial.  No 
sufficient  reason  baa  been  furnished  why  the 
Jndgmeat  or  order  should  be  dlaturbedt 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  CONBEY,  P.  J.;  SHAW,  X 


PEOPLE  V.  SCARPA.   (Or.  652.) 

(District  Court  of  Appeal,  First  District,  OaH- 
fomia.  Dec.  30,  1916.  Rehearing  Denied 
Jan.  29,  1917.  Denied  by  Sapreme 
^nrt        27.  xAik) 

1.  LEWONESS  LIVINO    in  AnUXTEBT— 

Statutes— CoNsTBUcnoN. 
Pen.  Code,  §  26gb.  as  amended  la  1911,  by 
Rtribing  out  "open  and  notorious"  bo  as  to  read, 
"If  two  persona  each  being  married  to  another 
live  together  in  a  state  of  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  pun* 
ishable  by  imprisonment  In  the  state  prison  not 
exceeding'  five  years,"  applies  to  those  persons 
who,  while  each  was  slmnlatiUig  continence  in 


their  marital  relations,  were  at  the  same  time 
maintaining  such  a  course  of  illicit  and  adnl- 
terons  condiict  with  another  of  tbe  opposite  sex 
as  would  constitute  a  counterfeit  of  the  mar- 
riage relation. 

[Ed.  Note.— -For  other  cases,  see  Lewdness, 
Cent  Dig.  SS  1-4.] 

2.  LEWDintBS  «=»10— EvtDBHCB— SnvnoiBH- 

OT. 

Evidence  sufficient  to  sustain  verdict 

that  accused  was  guilty  of  living  in  cohabitation 
and  adultery,  he  and  his  paramour  each-  being 
married  to  another,  so  as  to  violate  Pen.  Code,  { 
269b. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  I  Ui.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  W.  A.  Beasley,  Judge. 

Joseph  Scarpa  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

See,  also,  16S  Pac  88a. 

Nathan  O.  Cogblan,  of  San  Prandaco, 
Charles  Davison  and  H.  L.  Partridge,  both  of 
San  Jos^  and  William  F.  Herron,  of  Ban 
Francisco  (Edwin  V.  McKenzle.  of  San  Fran- 
cisco, ct  counsel),  for  appellant  U.  S.  Webb, 
Atty.  Oen.,  and  J(dm  H,  Bioidan,  Deputy 
Att7.  Oen.,  fbr  tbe  Fettle. 

PER  CURXAIC  This  la  an  appeal  from  a 
Judgment  of  ctmvlction  of  the  defendant  upon 
a  charge  of  having  violated  the  provisions  of 
secti<n)  269b  of  tbe  Penal  Code,  and  from  an 
order  denying  bis  motion  tor  a  new  triaL 

Tbe  foregoing  section  of  the  Penal  Code, 
as  amended  In  1911,  reads  as  follows : 

"If  two  persons,  each  being  married  to  anoth- 
er live  together  in  a  state  of  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  pun- 
ishable by  imprisopment  in  the  state  prison  not 
exceeding  five  years." 

Tbe  amendment  of  this  section  made  In 
1911  consisted  In  striking  from  the  tanaer 
section  tbe  .words  "open  and  notorious^*  be- 
fore the  phrase  "cohabitation  and  adultery." 
The  contentltm  of  the  d^endant  herein  Is  that 
the  evldmoe  adduced  at  the  trial  was  whol- 
ly Insufficient  to  establish  the  duirge  Hut 
the  defendant  and  the  wtnnan  in  question 
■aived  together  in  a  state  of  cohabitation  and 
adnlt^."  This  contention  is  based  upon 
the  tact  proTOU  at  the  trial  tttat  during  the 
Severn  monlbs  that  the  deftadant  and  a 
woman,  Mrs.  Ifae  Beiudi,  were  asserted  by  tbe 
prosecution  to  have  maintained  illicit  rela- 
tions with  eadi  other,  tbe  defendant  was  liv- 
ing and  cohabiting  with  IiIb  wife,  and  tbe 
woman,  Mrs.  Beadi,  was  living  and  cobabit- 
Ing  with  ber  husband;  and  tt  Is  argued  on 
behalf  of  the  appellant  that  under  socfa  dr- 
cunntances  It  was  imposrible  Ibat  tbe  defend- 
ant and  Mrs.  Bea<^  could  also  have  been  ttv^ 
ing  in  a  state  of  cohabitation  and  adultory. 
The  effect  of  the  argument  urged  tn  sui^rt 
of  tibds  ODutention  would  be  Uut  If  a  husband 
and  .wife  were  living  and  ct^blting  together 
in  their  legitimate  relatlw  as  socb,  it  would 
be  pracUcaUy  Impossible  for  either  of  than  to 
commit  a  violation  of  sectlcm  2e9b  of  tbe 
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Penal  Oode  by  engaging  in  ot  nulntalnlng  a 
course  of  lUldt  relationsblp  and  intercourse 
•  with  another  persm  of  opposite  sex  who  was 
also  living  and  cohabiting  with  his  or  her 
legitimate  qcKiase.  We  are  not  prepared  to 
coDuult  onrselves  to  sudt  a  narrow  construc- 
tion of  the  sectioii  of  the  Penal  Code  In 
question,  nor  to  give  our  Indorsement  to  the 
cases  cited  by  counsef  for  the  appellant  whlcli 
would  give  color  to  such  a  contention. 

[1 , 2]  We  are  of  the  opinion  that  section 
269b  of  the  Penal  Code,  as  amended  in  1911, 
was  Intended  by  the  Legislature  working  its 
amendment  through  the  elimination  from  the 
former  section  of  the  words  "open  and  no- 
torious," to  have  (^tpllcation  to  those  persons 
who,  while  each  .was  simulating  continence  in 
their  marital  relations,  were  at  the  same  time 
maintaining  such  a  course  of  Illicit  and  adul- 
terous conduct  with  another  of  the  opposite 
sex  as  would  constitute  a  counterfeit  of  the 
marriage  relation.  We  think  that  such  a 
state  of  cohabitation  and  adultery  would  not 
only  be  possible,  but  that  the  evidence  In 
the  case  before  us  was  amply  suflaclent  to 
have  justified  the  Jury  In  finding  that  such  a 
condltlmi  existed  between  the  defendant  and 
the  woman  In  the  case.  A  brief  review  of  the 
evidence  will  make  this  snffldently  plain. 

The  defendant,  Joseph  Scarim,  had  been 
married  to  his  wife,  Mrs.  Scarpa,  for  a  period 
of  about  years.  They  had  three  children — 
two  daughters  and  a  son,  all  grown  and  liv- 
ing away  from  home,  the  girls  being  married, 
and  living,  one  at  Pleasanton,  and  the  other 
in  San  Francisco.  Early  in  the  month  of 
September,  1916,  Mrs.  Scarpa,  who  prior  to 
that  time  had  been  residing  with  her  husband 
part  of  the  time  at  their  home  In  Mountain 
View,  and  part  of  the  time  on  their  ranch  In 
San  Mateo  county,  went  on  a  visit  to  her 
dan^ters,  spending  nearly  all  of  the  next 
tiiree  months  with  one  or  the  other  of  them, 
and  returning  to  her  home  In  Mountain  View 
on  but  two  occasions,  and  th^  only  for  a  day 
or  two.  The  defendant,  Joseph  Scarpa,  who 
was  engaged  In  ttie  business  of  buying  and 
selling  cattle,  spent  much  of  his  time  at  his 
ranch  In  San  Mateo  county.  In  the  month  of- 
August,  1916,  he  met  his  codefendant,  Mrs. 
Ifae  Beach,  upon  a  neighboring  ranch  where 
tike  husband  was  at  that  time  employed,  and 
preientfy  toa^  the  latter  into  Ua  employ  at 
ma  randi,  whlUier  Beadk^  vtte  yhaxt  to  live 
with  talm.  Tb»  inttinacy  between  the  d^end- 
ant  and  HnL  Beach  dates  fn»n  about  tbSa 
time.  Tli^  were  ctten  seen  riding  or  driving 
together,  and  cffi  seven]  occaslonB  were  ob- 
served in  attitudes  and  iactlona  wbl<ai  wnre 
strongly  suggestive  of  an  tmdae  and  llUdt 
intimacy.  On  a  number  of  occasions  during 
several  months  whlcb  intervened  between  the 
defendant's  first  acquaintance  with  the  wo- 
man and  the  final  exposure  of  th^r  adulter- 
ous relation,  the  defendant  brought  the  wo- 
man to  his  home  in  Mountain  View  during 
Ills  .wife's  absence,  and  there  remained  with 


her  overnight.  On  one  of  these  occasloiis'the 
woman  in  the  morning  came  down  Into  the 
butcher  shop  and  bought  the  meat  for  break- 
fast, liavlng  it  charged  to  Scarpa.  Purlng 
the  course  of  these  apparently  continuous 
and  increasingly  Intimate  relations  the  de- 
fendant boasted  to  a  friend  that  he  "had  a 
chicken  up  at  his  ranch,"  wlilch  he  sufficient- 
ly described  to  Identify  the  Beadi  wcHuau, 
and  whom  he  warned  his  friend  not  to  inter- 
fere with.  Finally  on  December  21,  1918, 
the  defendant  and  Mrs.  Beadi  came  to  San 
Jose,  and  after  visiting  several  stores  and 
eatlug  places  and  walking  arm  In  arm  down 
the  street,  went  to  the  Imperial  Hotel  in  that 
dty,  where  defendant  registered  himself 
and  his  companion  as  "J.  Jones*  and  wife, 
Mountain  View,"  and  secured  a  single  room 
whidt  the  pair  occupied  together  until  the 
early  morning  hours  of  December  23,  1916, 
when .  their  apartment  was  entered  by  detec- 
tives, who  found  them  there  in  .a  state  of 
undress  and  apparently  occupying  the  same 
bed.  The  arrest  of  the  pair  upon  the  charge 
of  adultery  followed. 

Upon  the  trial  of  the  cause  no  evidence  was 
presented  on  behalf  of  the  defendant  to  oCTset 
in  any  way  the  Inferences  to  be  drawn  from 
the .  forcing  line  of  testimony ;  and  we 
think  that  from  its  occasional  glimpses  of  the 
defendant  in  his  relation  and  conduct  to- 
wards his  codefendant  during  the  months  in- 
tervening between  August  and  December, 
taken  In  connection  with  the  culminating  act 
of  his  tfddng  her  into  a  hotel,  registering 
there  as  man  and  wife,  and  occupying  the 
same  apartment  for  a  portion  of  three  days  In 
an  Indisputably  adulterous  state  and  relation, 
the  jury  were  amply  justified  In  drawing  the 
conclusion  that  the  relation  of  the  parUes 
during  these  several  months  was  not  that  of 
mere  casual  and  disconnected  acts  of  adul- 
tery, but  that  during  the  larger  part  of  that 
time  at  least  such  a  continuous  course  of  illic- 
it conduct  had  existed  as  would  amount  to 
their  living  together  in  a  state  of  cohabitation 
and  adultery,  and  as  thus  suffldng  to  saUsfy 
the  terms  of  the  Penal  Code  rendering  sndi 
conduct  criminal. 

This  being  so,  it  follows  that  the  verdict  of 
the  Jury  finds  suffldent  support:  In  the  evi- 
dence; and  this  being  the  only  point  made 
upon  appeal,  the  Judgment  and  order  must 
be  affirmed,  and  it  Is  so  ordered. 


PEOPLE  V.  8CAKPA.   (Or.  2068.) 
(Snpreme  Court  of  Oallfomia.  Feb.  27,  1917.) 

In  Bank.  Appeal  from  Superior  Court,  Santa 
Olara  County ;  W.  A.  Beosley,  Judge. 

Joseph  Scarpa  was  convicted  of  ao  offenap,  and 
appealed.  The  judgment  was  affirmed  by  the 
District  Court  of  Appeal,  and  be  loaght  hear- 
ing  in  the  Supreme  Court.   Hearing  deoled.. 

See,  also,  1^  Pac.  882. 

Nathan  C.  Coghlan,  of  San  FranciBcq,  Charles 
paviwm  and  B.  U  Partridge  both  of  San  Joee, 
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and  William  F.  Herron,  of  Sftn  FWrndaco  (Gd- 
win  V.  McKenzie,  of  San  Pranciaco,  of  coun- 
sel), for  appellant.  U.  S.  Webb,  Atty.  Gen.,  and 
John  H.  Biordan,  Deputy  Atty.  Gen.,  for  the 
People. 

PER  GT7BIAM.  Hearing  In'  Snprema  Oonrt 
denied. 

ANOBLLOrn,  0.  J.  I  dlsient  from  the  or- 
der denying  a  hearing  In  this  court  after  deci- 
sion of  the  District  Court  of  Appeal,  for  the 
reason  that  hovever  discreditably  the  evidence, 
as  stated  in  the  tqiiniim,  reflects  upon  the  de- 
fendant, from  the  standpoint  of  morals,  I  do  not 
think  it  makes  a  case  within  the  purview  of 
section  2«9b  of  the  Penal  Code,  under  any 
fair  construction  of  the  proviaiona  of  that  sec- 
tion. To  constitute  the  felony  there  defined 
there  must  be,  according  to  the  express  terms, 
a  living  together  in  a  state  of  cohabitation, 
which  means,  as  was  well  said  in  People  v. 
Breeding,  19  Cal.  App.  362,  126  Pac.  181,  "the 


there  is  nothing  in  the  evidence  to  snow  any 
Buch  situation  unless  It  ia  to  be  found  In  the 
evidence  as  to  the  conduct  of  the  parties  In  the 
city  of  San  Joed  between  the  evening  of  De- 
cember 21,  191S,  and  the  "early  morning  hoars" 
of  December  2S,  1915.  To  hold  that  this  transi- 
tory visit  of  these  partifls  to  the  San  Jose  h6td, 
obviously  made  BoLely  for  the  consummation  of 
the&  immoral  purposes,  constitutes  the  living 
together  intended  by  the  statute  appears  to  me 
to  be  nnwarraated  by  any  fair  reading  of  th« 
law. 

I  oonenr:  LOBIGAM,  J. 


HEDGES  T.  FRINK.   (S.  F.  7106.) 

(Sopreme  Court  of  California.   March  9,  1917. 
Behearing  Denied  April  4»  1917.) 

1.  COBPOBATXONS  <=st542(3)— Ihsolvehot— Va- 
Ln»ITT  OF  DlSTKtBUnOH  AVONO  STOCKBOLD- 
EBS. 

An  agreement  to  distribute  capital  assets  of 
an  insolvent  corporation  among  certain  stock- 
holders is  void  under  the  direct  provisionB  of 
Civ.  Code,  i  309,  and  under  Pen.  Code,  {  560, 
penalizing  directors  participating  in  such  dis- 
tributions. 

[S3d.  Note^For  other  cases,  see  Corporations, 
Cent  Dig.  8  2166.] 

2.  COHTBAOTS  «=»137(2>— lNSOI.VKnOT  OF  COB- 
POBATION  —  CoLLECTIOn  AND  DiSTBIBUTIOn 

OF  Assets— Pabtial  illboalitt. 
An  insolvent  corporation's  assignment  of  a 
note  for  collection  and  distribution  of  the  pro- 
ceeds anuing  certain  stockholders  gives  the  as- 
signee a  valid  right  of  action  thereon,  ance  the 
invalid  portion  regarding  distribution  among  the 
stockholders  ia  separable. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  703-704.] 

3.  Contracts  4ts>137Ci>— Pabtial  Zllboauit 

— Eftbct. 

Both  at  common  law  and  under  the  direct 

Erovisiona  of  Civ.  Code,  S  1599,  a  contract  hav- 
ig  both  legal  and  illegal  objects  is  void  only  aa 
to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  702-704.] 

4.  CONTBACTS  4=>138(4)— CoitTBAOT  PUOQIBIT- 

XD  Br  Statotk— Estoppel. 
A  stockholder  joining  in  a  contract  to  se- 
cure distribution  of  a  corporation's  assets  among 


certain  stockholders  ]g  not  estt^ped  to  attack 
contract's  validity. 

[Ed.  Not&— For  other  cases,  see  Oontncts, 
Cent  Dig.  H  689,  690.] 

Department  2.  Appeal  tram  Snperior 
Court,  City  and  County  of  San  FrandBCo; 
John  J.  Van  Noetmnd,  Judge. 

Action  by  E.  D.  Hedges  against  George  K. 
Frlnk.  Judgment  for  plaintiff,  and  defend- 
ant aE^alB.  Affirmed. 

Qoodfellow.  Eells  &  Orrlcb  and  Goodfel- 
low,  EelU,  Moore  &  Orrick,  all  of  San  Fran- 
Cisco,  for  appellant  McClanahan  &  Derby 
and  H.  W.  Gl^or,  all  of  San  Francisco, 
tor  raqpondent. 

HENSHAW,  J.  Appellant  was  Indebted 
to  the  American-Hawaiian  Mahogany  Uam- 
bex  Company,  a  corporation,  in  whldi  be 
was  a  stockholder.  His  indebtedness  was 
evidenced  by  hla  ivomlssory  nota  The  oor> 
poratlon  became  financially  Invcdved  to  snch 
an  extent  that  it  was  insolraiL  It  owed 
one  C  Bolte  about  $8,000,  tor  nKwey  ad- 
vanced by  blm.  It  owed  other  amaller  in- 
debtedzKBses.  It  had  entered  Into  oontracts 
whldi  It  could  not  fnlflll,  and  under  <me  of 
these  U  aivrehended  a  serious  liability  for 
damages.  A  special  meeting  of  the  etodc- 
holders  was  held  under  these  circnmstaiio- 
es,  and  the  principal  creditor,  Mr.  Bolte, 
offered  to  take  over  the  assets  of  the  cckd- 
pany  in  satisfftrtlcnL  of  its  Indebtedneea  to 
him,  and  to  assume  all  the  liabilities  of  the 
company  and  to  guarantee  protection  to  the 
Individual  stockholders  against  th^  stock- 
holder's liability.  A  modification  of  this  of- 
fer was  tendered  by  the  stoc^olders  and  ac- 
cepted by  Mr.  Bolte.  Under  this  modified 
agreement,  all  of  the  assets  of  the  corpora- 
ti<Hi  were  to  be  made  over  to  Mr.  Bolte  and 
retained  by  him  under  his  guaranty,  saving 
two  notes  and  their  proceeds;  one  of  these 
being  the  note  of  the  defendant  here  In  snit. 
Touching  these  notes  and  their  proceeds,  It 
was  agreed  that  Bolte  shonld  transfer  them 
to  respondent,  as  trustee  for  all  the  share- 
holders of  the  company,  ezcei>tlng  himself. 
The  proceeds  of  the  notes  when  collected 
were  to  be  distributed  ratably  amongst  all 
the  stockholders  saving  himself.  Hie  ap- 
pellant as  a  stodiholder  executed  this  agree- 
ment, and  two-thirds  of  the  stockholders 
joined  therein.  The  note  was  Indorsed  by 
Bolte  to  the  respondent  after  maturity,  and 
respondent's  title  to  the  note  and  his  right 
to  proceed  in  this  action,  which  Is  for  the 
collection  of  it,  is  baaed  wholly  upon  the 
agreement  above  set  forth  between  Bolte 
and  the  stockholders  of  the  ccMporation. 

The  defense  to  the  action  was  that  this 
agreement  between  Bolte  and  the  stockhold- 
ers was  void,  in  consequence  of  which  this 
respond^it  acQulred  no  title  to  the  note. 
The  court  found  and  concluded  that  the 
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tnut  agreement  was  violatlTe  ol  secUcni  809 
ct  the  ClTll  Code,  but  that  appellant,  mak- 
er of  the  note,  who  as  a  stockholder  had 
entered  Into  the  agreemeot,  was  estopped  to 
deny  Its  vaUdlty.  It  therefore  gave  judg- 
ment accordingly,  from  whicb  Judgment  this 
appeal  Is  taken. 

[1]  The  lan^age  of  our  law  and  of  our 
decisions  penults  ot  no  doubt  but  that  this 
attempted  method  of  distributing  a  portion 
of  the  capital  stock  of  the  corporation  was 
illegal  and  void.  Section  309  of  the  Civil 
Code  forbids  It.  Section  560  of  the  Penal 
Code  condemns  it  as  criminal.  Sudi  an  act 
of  distribution  Is  not  permitted,  whether  a^ 
tempted  by  the  directors,  the  atodtholders, 
or  both.  Kohl  t.  LiUenthal,  81  Cal.  385,  20 
Pac.  401,  22  PacL  689.  6  L.  B.  A.  520;  Eream- 
er  V.  Earl,  01  Cal.  112,  27  Pftc.  786;  Tap- 
aoott  T.  Mexican.  Oolocado,  etc^  Co.,  1S&  Cal. 
667,  06  Pac.  271 ;  Borne  ▼.  Lee,  ue  CaL  228. 
104  Pac.  4S8. 

[t,  t]  The  eoDciiiBion  is  therefore  not  to 
be  avoided  that,  in  so  far  as  this  trust  agree- 
ment ecaitonplated  the  dlvisitKi  by  the  re- 
spondent of  the  proceeds  of  these  notes,  the 
agreement  Itself  was  Illegal  and  void,  as  thie 
court  found.  But  does  this  oondu^on  vi- 
tiate the  whole  contract  and  thus  destroy 
pUbkUffs  rl^t  of  actloD?  We  think  not. 
and  our  oonduslcm  Is  based  upon  the  fact 
Yhat  the  asreement  betweoi  Bolte  and  the 
ttodUnoLOien  contains  two  sevuuble  and  dis- 
tinct objects.  It  Is  both  familiar  and  de- 
fdared  law  (Civ.  Code,  |  1580)  that  where  a 
contract  hu  several  distinct  objects,  of 
wUdi  (Hie  at  least  ts  lawful  and  one  at  least 
Is  unlawful,  the  contract  Is  void  as  to  the  tat- 
ter and  valid  as  to  the  rest.  Here  the  ea- 
sence  of  the  agreement  between  the  parties 
was  that  Bolte  would  take  not  all,  but  only 
a  part;  of  the  assets  of  the  corporation  for 
the  considerations  which  in  tarn  he  would 
give.  The  assets  which'  were  to  remain  In  the 
corporation  were  these  promissory  notes. 
But  Instead  of  permitting  the  legal  title  to 
remain  in  the  corporation,  the  devious  meth- 
od of  collection  through  a  trustee  was  agreed 
upon,  and  only  after  collection  was  the  du- 
ty imposed  upon  this  trustee  of  a  ratable 
distribution  of  the  assets.  It  would  seem  to 
be  quite  plain  herefrom  that  this  respondent 
was  vested  with'  title  authorizing  him  to  re- 
duce this  chose  In  action  to  Judgment  and 
to  collect  that  Judgment.  Up  to  that  point 
the  agreement  violated  no  law.  The  forbid- 
den step  was  the  next  seitaraUe  one  wbldi 
he  was  called  upon  to  bike— the  ratable  dis- 
tribution of  the  fruits  ot  his  Judgment.  An 
effort  upon  the  part  of  this  trustee  to  exe- 
cute this  void  and  illegal  trust  could,  at 
the  instance  of  any  party  in  interest,  be  stoiH 
ped.  But  there  ts  nothing,  as  we  craistroe 
this  contract,  which  prevents  the  trustee 
from  collecdng  the  amount  due  nptm  the 


promlssOTy  note,  which  amount  becomes  an 
asset  of  the  corporation  for  disposition  un- 
der the  taw.  Wherefore  it  would  become  the 
trustee's  duty  upon  collection  to  pay  the 
mon^  over  to  the  corporation,  or,  if  this 
were  impracticable,  to  seek  the  aid  of  a 
court  of  eQuity  for  its  final  disposition. 

[4]  Appellant's  position  Is  sound  that  he 
Is  not  estopped,  by  virtue  of  his  written  as- 
sent to  this  illegal  contract,  from  urging  its 
invalidity  here.  No  ratification  or  attempted 
ratification  can  validate  such  a  contract  as 
this,  denounced  by  both  our  civil  and  oar 
criminal  law,  nor  silence  an  objector  to  its 
enforcement,  even  though  he  may  originally 
have  assented  ther^.  Vlsalia,  etc.,  Co.  v. 
Sims,  IM  Cal.  826,  37  Pac.  1042,  48  Am.  St 
Eep.  106;  Colby  v.  Title  Ins.  &  Trust  Co., 
160  Cal.  632,  117  Pa&  018,  35  L.  K.  A.  (N.  S.) 
813,  Ann.  Cas.  lOlSA,  515 ;  Pomeroy  Eg.  Jur., 
sec.  805. 

The  Judgmrat  aivealed  from  is  ther^re 
afflzmed. 

We  concur:  LOBIOAN.  J.;  HBLYIN,  J. 


HXTQHB8  V.  WARMAN  STEEL  CASTING 
CO.   iU  A.  S863.) 

(Suiwans  Court  of  OaHfomia.  Uaich  0, 10170 

1.  NEaUQBncE  «=s»108(l)— Pi.EAniNO~MAi- 
TEBS  or  Fact. 

It  is  well  settled  that  negligence  may  be 
charged  in  general  terms,  and  an  allegatloa  that 
what  was  done  by  defeodant  was  done  negli- 
gently, and  that  such  negligence  caused  or  con- 
tributed to  plaintiff's  injury,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Ce^  Dig.  H  174. 180 J 

2.  Master  anu  ^bvaitx  «=»268(18)— Sebv- 

AITT'S      INJT7BY  —  COKPZ.AINT  —  DAKOEKOUS 

Method  of  Wobk. 
A  complaint  charging  that  method  ot  trim- 
ming nails  from  castings  with  a  cblBel  and 
sledge  "was  dangerouB,"  and  that  employer  was 
negligent  In  adoj)ting  such  method,  as  a  result 
of  which  plaintiff  was  injured,  describing  the 
manner  01  the  injury  was  sufficient  and  was 
not  bad  for  alleging  coaclnsioas  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  833.] 

S.  Appeal  and  Bbbob  «s»1061(8)— Quisnoir 
Pbe8BNTEI>~Motio]!T  fob  NoNsnrr. 
Where  there  is  evidence  to  sustain  a  verdict 
it  is  immaterial  as  to  the  ooifrt's  ruling  «a  a 

motion  for  nonsuit 

[Ed.  Note.— For  other  cases,  see  Ain>eal  and 

Error,  Cent  Dig.  |  4210.] 

4.  Mastes    and    Srbvant  ^=»278{4) — Sebv- 

ant's  INJUKT — SUFFICIENCT  OF  EVIDENCE— 

Danoebous  Method  of  Wobk. 
Evidence  that  employer  directed  employ^  to 
trim  nails  from  castiDgg  with  a  chisel  and 
sledge,  which  caused  nails  to  fly  in  every  direc- 
tion, causing  employe's  injury,  held  to  Justify 
Jury's  finding  of  employer's  negligence,  although 
this  method  of  work  was  used  in  other  foimdrifn, 
but  another  simple  and  safe  method  existed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  060;] 
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B.  Masixb  aitd  Sketaiit  106(1) — Dutt  to 

FUBNISH  SAnc  APPUAnCCS. 
While  employer  need  not  (ornlBh  employ^ 
with  latest,  B&twt,  and  best  appliances,  he  must 
furnish  such  as  are  reasonably  safe,  and  it  la 
not  sufficient  to  merely  nse  the  same  methcM 
used  elsewhere,  when  to  a  reasonable  man  it  is 
evident  that  such  method  is  dangerous,  and 
that  by  exercise  of  ordinary  can  a  aafer  meth- 
od may  be  adopted. 

[Ed.  Note.—For  other  cases,  see  Ifaater  and 
SerTRnt.  Cent  Dig.  Sf  18&,  191.] 

6.  Masteb  and  Servant  «ss>2T(H11)— I>tjtt 

TO    FUBNIBH    SAFX  APFIJAN0BS--QUB8TI0n 

roB  Jdbt. 

In  determining  whether  an  cmplojrer  has 
exercised  reasonable  and  ordinary  care  in  adopt- 
ing a  method  of  work,  the  jury  may  consider 
methods  adopted  elsewhare,  although  this  is  not 
eontroUiof,  and  the  partkmlar  circumstances  of 
the  case. 

(Dd.  Notar-For  otiier  cassi,  aae  Biastar  and 
Servant,  Gent  Dig.  |  921.] 

7.  BlASISB  AND  Sbbtant  <^282(4)  —  Sebv- 
ant'8  Injubt— Neossbitt   or  FiJBADiira 

CONTBIBUTOBT  MCGLIGINCB. 
Contributory  negligence  of  an  emfrfoyA  al* 
leged  to  have  caused  bis  injur;  is  an  affirma- 
tive defense,  and  most  be  spemlly  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  869.] 

8.  BfASISB    AND    Sebvant  «sa»262(4)— Sbbt- 

ant'b  Injubt— Gontbibutost  NBexJOBNOt 
Where  employer  denied  all  negligence,  and 

fileaded  that  employe's  injury  was  caused  by 
atter's  negligence,  although  called  a  special 
defense,  was  an  affirmative  charge  available 
imder  tne  general  Issue  without  special  plea,  and 
was  not  a  plea  of  contributory  negligence,  and 
evidence  regarding  it  could  be  considered  with 
all  other  evidence. 

[Ed,  Note.— For  other  cases,  see  Master  and 
S^viuit  Gent  Dig.  i  6{H> J 

9.  Masrb  and  Sbbtant  «=3289C!Q— finv- 
AHT*8  Injubt— QuxsnoN  vob  Jubt— Cause 

OF  iNJUBT. 
Where  evidence  was  conflicting  as  to  wheth- 
er employ^  stood  directly  in  front  of  his  work 
while  -trimming  nails  from  castings,  and  as  to 
direction  in  which  nails  flew  when  cut,  question 
of  employer's  liability  for  employ^'a  injury  was 
for  the  jury,  and  did  not  sustain  employer"^  con- 
tention that  injury  was  caused  solely  by  em- 
negligence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  IMg.  {  1120.] 

10.  ETIIDBNOK  «33l94r-SEBVANT'S  INJUET— 
'    DBUONBTBAVXTB  BVIDINOB— SAFI  APPU- 

ANcns. 

Where  an  emplo^€  claimed  employer's  negli- 
gence In  not  tumishing  safe  appliances  for 
trimming  naila  from  castings,  clippers,  and 
^eara  which  might  have  been  safeqr  used  for 
the  work  were  properly  admitted  la  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  I  679.] 

11.  Evidence  «s»508— Expert  Tesxdcont— 
"Science,  Abt  ob  Tbadb." 

The  question  of  whether  It  was  "possible" 
for  an  employ^  to  be  struck  bv  a  cut  nail  while 
standing  at  side  of  casting  which  he  was  trim- 
ming, was  not  a  qcefltion  of  "science,  art  or 
trade"  within  meaning  of  Code  Civ.  Proc.  S 
1870,  subd.  9,  allowing  expert  opinion  In  such 
casea,  and  exduslon  of  such  evidence  was  proper 
where  witnesses  were  allowed  to  state  the  effect 


BBFOBTEB 

of  trimming  nails  aad  Oe  Erection  they  wosU 

fly. 

[Ed.  Note.— For  other  eases,  aee  EMdence, 
Cent  Dig.  f  28U. 

For  other  defioitionB,  see  Words  and  Phrases, 
First  and  Second  Series.  Science.] 

12.  Mabtbb  and  Sebvant  ♦=92WK7)— tov- 
AKT'e  IwjuBT— Instbdctionb— Dutt  to 
FuBNiSH  Sate  Appliances. 

Instruction  regarding  employer's  duty  to 
furnish  reasonably  safe  appliances  for  employ€^ 
work,  heU  proper  in  view  of  the  evidence. 

[Ed.  Note.^FoT  odier  cases,  aee  Muter  and 
Servant  Gent  Dig.  i  1100.] 

13.  MA8TBB  AND  SebVANT  «8=»S56— EMPLOT- 
EBS'  LlABILITT  ACT^AeSUMPTION  OF  RISK. 

Employers'  LiabiUty  Act  (St  ,1911.  p.  796) 
I  1,  eliminating  defense  of  assumption  of  risk, 
provides  a  rule  of  subetantive  law  goveminc  aU 
employers  and  employes,  whether  both  have 
elected  to  come  under  tiie  act  or  not  u>d  Id- 
stnietion  to  this  effect  wo  proper. 

Departmoit  2.  Appeal  from  Snperlor 
Gonrt,  Los  Angeles  County;  J.  P.  Wood, 
Judge: 

AcUon  tqr  J.  Walter  Hos^  ftgalnst  tbs 
Wamian  Ste«l  CastlBg  0<Hiip«iiy.  Defaid- 
ant  appeals  tarn  Judgment  tor  pislntlff,  and 
from  order  denying  new  tiiaL  Afflfmed. 

William  H.  Puller,  ot  Im  Angeles,  for  ap- 
pellant Joseph  Scott,  of  Los  Angeles,  for  re- 
0pond«it 

LOBIQAN,  J.  TblM  action  vas  Iwon^t  to 
recover  daniagei  for  personal  Injuries  to 
plaintiff,  wliio  had  a  TWdlct  and  ju^moit  for 
$3,000.  Defendant  appeals  from  the  Judg- 
ment and  an  order  denying  Its  mottoi  tot  a 
new  trlaL 

Several  grounds  are  urged  by  defrndwwt 
fiva  reversal: 

1.  It  is  insisted  first  that  the  court  ennd  In 
overmllng  its  demuxxer  Co  Uie  eoin^aint 
which  was  made  both  general  and  special. 

Tlie  complaint  aU^;ed  that  defendant  con- 
ducted a  foundry  at  Bedondo  Beach,  GaU 
and  mannfoctniedf  w*"o^g  other  things,  stied 
nt^t\ng^  and  the  plaintiff  was  employed  there- 
in as  a  laborer;  that  a  part  of  his  duties 
Cfmslsted  for  a  couple  of  hours  a  day  in 
swinging  a  sledge  or  hammer  to  trim  nails 
from  steel  castings  In  which,  when  moulded, 
the  heads  of  nails  were  embedded,  leaving  the 
points  and  remaining  parts  of  the  nails  pro- 
jecting outward  ftom  the  castings;  that  to 
trim  such  nails  it  was  customary  at  the  plant 
of  defendant  for  one  man  to  hold  the  point 
of  a  cold-chisel  against  the  nails  to  be  cut 
while  another  struck  the  chisel  with  a  sledge 
or  hammer,  cutting  the  nail  and  causing  it  to 
fly  from  the  casting;  that  said  metlMd  of 
trlmmljig  nails  from  castings  was  a  danger- 
ous method,  well  known  to  be  such  by  defend- 
ant bnt  which  method  defendant  ordered 
plaintiff  to  use  without  taking  any  means  or 
steps  to  protect  said  plaintiff  from  harm  and 
Injory;  that  the  nse  of  a  heavy  sledge,  in- 
stead of  a  lighter  hammer,  in  sndi  trimming, 
is  dsDserous  and  causes  the  nails  to  fly  tnm 
said  casting  with  greater  velodty  than  when 
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a  Ulster  hammer  1b  used;  that  def^dant, 
with  full  knowledge  of  tbese  facts,  directed 
and  caused  plalntUC  to  use  a  sledge  In  per- 
forming sQcb  labor;  that  defendant  knew 
that  the  occupation  of  defendant  was  unsafe 
and  dangerous  to  him,  but  with  fall  knowl- 
edge of  this  fact  permitted  and  caused  plain- 
tiff to  continue  said  work  without  using  any 
means  or  protection  to  lessen  said  danger; 
that  plaintiff  was  an  ordinary,  and  not  a  skill- 
ed, labwer,  and  did  not  appreciate  the  real 
danger  connected  with  his  employment ;  that 
on  April  8,  1913,  when  plaintiff  was  regular- 
ly engaged  in  the  performance  of  bis  duties 
in  trimming  nails  from  said  castings  and  In 
swinging  a  sledge  hammer  for  that  purpose 
In  accordance  with  the  order  of  defendant, 
and  was  using  due  care,  one  of  the  nails  cat 
from  said  casting  flew  with  great  relodty 
therefrom,  embedding  Itself  In  the  left  eye  of 
plaintlfl,  whereby  the  sight  thereof  was  de- 
stroyed, necessitating  the  removal  of  said  eye ; 
that  said  Injury  was  caused  solely  by  the  fail- 
ure of  defendant  to  provide  a  safe,  sufficient, 
and  suitable  place  for  plaintiff  to  work  In, 
and  a  failure  of  defendant  to  furnish  plain- 
tiff with  safe  and  suitable  tools  with  which  to 
labor. 

Error  of  the  court  In  overruling  the  demur- 
rer of  defendant  Is  based  on  Its  contention 
that  while  the  complaint  charges  that  defend- 
ant was  negligent  In  providing  a  safe,  suffi- 
cient, and  suitable  place  for  plaintiff  to  work, 
and  was  further  negligent  In  providing  plain- 
tiff with  safe  and  suitable  tools  with  which  to 
labor,  there  are  no  averments  of  facts  show- 
ing in  what  particular  the  defendant  was  neg- 
ligent in  either  respect;  that  the  allegation 
that  the  method  adopted  by  defendant  for 
trimming  nails  from  castings  which  plalntln 
was  ordered  to  follow  was  dangerous,  Is  a 
conclusion  of  law  and  not  an  averment  of  any 
fact  from  which  the  oonrt  can  determine 
whether  the  method  of  defendant  was  danger^ 
oas  or  not. 

[1]  It  is  well  settled  in  this  state  that  neg- 
ligence may  be  csharged  In  general  terms.  It 
is  sufficient  to  allege  that  what  plaintiff 
claims  was  done  by  defendant  was  done  neg- 
ligently by  him,  and  that  It  appears  from  the 
allegations  of  the  complaint  that  the  negli- 
gence caused  or  contributed  to  the  injury  of 
plaintiff.  Smith  t.  Buttner,  90  CaL  96,  27 
Pac.  29;  House  t.  Me^er.  100  Cal.  G92,  30 
Pac.  806;  Chauqiagne  t.  A.  Hamberger  & 
Sons,  169  Cal.  6S3. 147  Pac.  9M. 

[2]  While  the  complaint  in  this  case  charg- 
ed negligence  on  the  part  of  defendant  In  fur- 
nishing plaintiff  with  a  safe  and  suitaUe 
place  to  work,  it  is  likewise  charged  that  the 
injury  he  received  was  due  to  the  negligence 
of  the  defendant  In  falling  to  furnish  him 
With  safe  and  snitable  tools  and  appliances 
with  which  to  perform  the  labor  assigned 
him,  and  it  is  apparent  that  the  particular 
negligence  to  which  the  allegations  of  the 
complaint  were  directed  was  of  the  latter 


character;  that  the  neg^encef  of  tbo  defend- 
ant consisted  In  repairing  and  directing  plain- 
tiff to  use  a  dangwooB  and  onsoitable  method 
in  trimming  nails  from  castings.  As  to  this, 
It  will  be  observed  from  an  examination  of 
the  matters  In  the  complaint  as  we  have 
^itomixed  thrai  above  that  the  method  of 
trimming  nails  is  described ;  it  Is  alleged  that 
this  method  is  dangerous  and  describes  in 
what  respect  It  Is  dangerous ;  alleges  that  de- 
fendant in  adopting  the  method  was  negligent, 
and  that  as  a  result  of  such  negligence  plain- 
tiff was  Injured  and  describes  the  manner  in 
which  the  injury  occurred.  None  of  these 
were  conclusions  of  law,  but  were  allegations 
of  facts  upon  which  negligence  on  the  part  of 
defendant  Is  charged.  The  demurrer  was 
properly  overruled. 

Its  demurrer  having  been  overrnled,  de- 
fendant answered,  denying  the  material  al- 
legations of  the  complaint,  and  as  special  de- 
fenses set  up:  First,  that  any  Injury  sus- 
tained by  plaintiff  was  the  proximate  result 
of  his  own  negllgenoe  and  carelessness,  par- 
ticularly, in  standing  In  front  of  the  casting 
which  be  was  trimming  instead  of  standing 
at  the  £dde,  where,  defendant  alleged,  he  was 
ordered  to  stand;  and,  second,  that  the  plain- 
tiff entered  upon  the  work  of  cutting  said 
nails  with  knowledge  of  the  dangers,  and 
hence  assumed  the  risk  incident  to  audi  work. 

[3]  2.  As  to  the  alleged  errors  committed 
:  during  the  trial  of  the  cause:  The  co\irt  de- 
nied a  motion  of  defendant  for  a  nonsuit 
made  at  the  clc^  of  the  evidence  of  plaintiff. 
We  do  not  think  it  necessary  to  give  this 
point  any  particular  consideration.  If  there 
was  evidence  presented  on  the  trial  of  the 
whole  case  to  sustain  the  verdict  rendered, 
it  Is  Immaterial  as  to  the  ruling  of  the  court 
on  the  motion  for  nonsuit,  and  whether  there 
was  such  evidence  Is  one  of  the  points  made 
on  this  appeal  next  to  be  considered. 

[4]  3.  Now,  as  to  the  claim  that  the  evi- 
dence was  Insufficient  to  Justify  the  verdict: 
As  has  been  stated,  the  negligence  cwiplaln- 
ed  of  was  In  putting  plaintiff  to  work  cut- 
ting these  nails  from  the  castings  wUhout 
taking  any  measures  or  steps  to  protect  him 
from  harm  and  injury  while  doing  so,  and 
further  in  not  providing  plaintiff  with  safe 
and.  suitable  tools  with  which  to  work.  The 
evidence  shows  that  plaintiff  and  his  com- 
panion were  placed  at  such  work  by  the  man- 
ager of  defendant,  and  directed  to  use  a 
sledge  eight  or  ten  pounds  in  weight  to  strike 
the  cold-chlsel  against  the  nails,  principally 
6  and  8  penny  nails,  in  some  instances  20- 
penny  as)lkes,  vrith  instructions  to  hit  hard, 
but  to  avoid  shooUng  the  nails  in  the  direc- 
tion of  a  window  <broken),  as  they  might  hit 
the  moulders  working  ther&  When  placed 
at  work  plaintiff  was  told  to  stand  at  the 
side  of  the  casting,  and  he  would  not  be  In- 
jured. In  working  under  this  method  the 
severed  nalla  would  fly  in  all  directl«uh— 
sometimes  20  feet— "j  list  go  wild,"  u  one 
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witness  described  It,  striking  the  windows 
and  doors  and  walls  of  the  worfclng  room.  It 
was  In  evidence  that  If  Instead  of  being  re- 
quired to  nse  a  heavy  sledge  the  plaintiff 
had  bGen  famished  with  a  lighter  hammer, 
the  method  woald  not  have  been  so  danger- 
ous as  the  nails  would  not  fly  with  such 
force ;  that  a  net  or  shield  or  sacMng  placed 
against  the  direction  the  nail  would  fly 
would  have  remored  the  danger  by  retard- 
ing its  flight,  and  that  aside  from  this,  cer- 
tain catting  appliances — cutters  and  shears 
which  were  exhibited  to  the  jury  and  Intro- 
duced In  evidence— could  be  readily  obtained 
at  small  expense  with  which  all  these  nails 
could  be  readily  pinched  or  cut  off  flush  with 
the  casting,  in  effect,  producing  as  clean  and 
finished  a  Job  as  that  accomplished  by  the 
use  of  the  ^edge  and  cold-chisel  and  without 
any  danger  from  the  work.  It  was  at  the 
commencing  of  his  woric  on  a  particular  cast- 
ing on  April  0,  1912,  that  plaintiff  was  hurt 
The  casting  was  on  the  ground,  leaning  up 
against  an  anvil,  and  It  was  immediately  aft- 
er the  flrst  nail  was  stmck  off  from  the  cast- 
ing by  plaintiff  In  pursuing  the  method  di- 
rected with  a  sledge  and  cold-chisel  that 
he  felt  the  sting  In  his  eye  and  pulled 
the  nail  out  of  It  The  result  was  the  per- 
manent loss  of  the  left  eye  and  the  impair- 
ment of  the  vision  of  the  other  to  an  extent 
as  testified  by  plaintiff,  that  he  is  just  able 
to  get  about  It  does  not  appear  exactly  how 
the  nail  came  to  hit  the  plaintiff.  It  may 
have  fiown  directly  from  the  casting  or  re- 
boonded  from  the  anvil  'which  was  near  It 
or  from  some  other  object  in  the  room. 
There  was  testimony  introduced  by  defend- 
ant contradictory  of  the  testimony  of  plain- 
tiff and  his  witnesses  as  to  essential  Issues 
in  the  case.  It  b^ng  testified  to  by  the  wit- 
nesses for  defendant  that  the  method  used 
by  it— the  sledge  and  cold-chisel — In  cutting 
the  nails  from  the  castings  was  that  ad(^ted 
for  similar  work  in  fonndrles  on  this  coast 
and  in  some  of  the  Eastern  States  where  the 
witnesses  had  worked. 

[K]  The  contention  of  the  defendant  that 
the  verdict  was  not  sustained  by  the  evidence 
Is  really  based  on  the  theory  that  when  it  Is 
shown  that  a  method  adopted  In  doing  a  cer- 
tain kind  of  work  Is  that  usually  employed 
elsewhere  In  doing  it  that  the  employer  is 
excused  from  adopting  any  other  or  different 
method.  This  is  not  the  rule.  It  Is,  of 
course,  true  that  the  employer  is  not  bound 
to  supply  his  employ^  with  the  latest  safest 
and  best  tools  or  appliances  that  can  be  se- 
cured. What  he  la  required  to  do  is  to  fur- 
nish sudi  tools  and  appliances  as  are  reason- 
ably safe  In  puraulng  the  method  of  work  he 
assigns  bis  employes  to  perform.  Bnt  it  ia 
not  a  sufficient  answer  in  an  action  tor  neg- 
ligence for  the  employer  to  say  that  he  uses 
the  same  method  or  ways  used  by  employers 
elsewhere  when  as  a  reasonable  man  it  is 
evkleiit  not  ooly  that  tbe  method  so  used  Is 
dangerous,  but  that  hy  the  exerdae  of  ordl-  \ 


nary  care  a&ter  tools  may  be  used  In  a<^nf 
the  work  and  a  safer  method  ad<vted. 

t>]  The  question  always  is.  Did  the  em- 
ployer exerdse  ordinary  and  reasonable  care 
In  adopting  the  method  he  set  his  employ^  to 
pursue  in  doing  Ills  work?  In  determining 
this  the  jury  may  take  into  conslderatirai 
methods  adopted  elsewhere,  bnt  they  are  not 
controlling  in  the  matter  of  reasonable  care; 
that  is  to  be  determined  from  all  the  drcnm- 
atances  of  the  employment — the  tools  or  ap- 
pliances used,  the  method  pursued,  the  at- 
tendant risks ;  whether  there  are  other  tools 
and  appliances  in  ^eral  use  which  are 
adapted  to  perform  the  work  with  a  lesser 
or  entire  removal  of  danger.  Having  all 
these  matters  before  it  It  Is  for  the  Jury  to 
say  whether  the  employer  exercised  ordinary 
care  or  not  in  pursuing  the  method  whereby 
the  employe  was  injured.  In  this  case  the 
Jury  has  held  that  such  reasonable  care  was 
not  exercised,  and,  adopting  as  true,  as  it 
undoubtedly  did,  the  testimony  presented  <m 
behalf  of  the  plaintiff,  it  cannot  be  said  that 
their  condnsion  was  not  Justified. 

[7-9]  4.  It  is  c(mtended  by  defendant  un- 
der its  fecial  defense  interposed  In  that  re- 
gard that  the  evidence  shows  that  the  injury 
to  plaintiff  was  entirely  caused  by  his  own 
negligence.  This,  of  course,  is  not  a  plea  of 
contributory  negligence  on  the  part  of  plain- 
tiff. Such  a  defense  is  an  afflrmatlve  one 
and  must  be  pleaded.  No  attempt  to  plead 
It  appears  in  this  case.  Grabbe  v.  Mammoth 
Channel  Q.  M.  Co.,  168  Oal.  GOO,  143  Pac.  714. 
Defendant  having  in  its  answer  denied  all 
negligence  on  its  part  this  plea,  thou^  de- 
nominated a  special  defense.  Is  dnQ>ly  an  af- 
firmative charge  of  negligence  on  the  part  of 
plaintiff  which  was  available  under  the  gen- 
eral issne  without  special  plea,  and  the  evi- 
dence respectlug  it  would  have  to  be  ctmsld- 
ered  with  all  the  other  evidence  in  the  case  In 
determining  whether  it  justified  a  verdict  for 
the  plaintiff,  which  the  Jury,  of  course,  did. 
This  might  dispose  of  this  point  made  by 
defendant,  but  as  its  position  under  it  will 
not  involve  much  time  to  consider,  we  will 
take  It  up.  In  support  of  the  special  defense 
defendant  insists  that  the  evidence  clearly 
showed  that  plaintiff's  injury  was  proximate* 
ly  caused  by  his  own  negligence,  and  that  he 
must  hare  been  standing  and  working,  not 
on  the  side  of  the  casting  where  he  tiad  been 
Instructed  by  defendant  to  stand,  but  in 
front  of  the  casting  where  it  Is  always  dan- 
gerous; that  the  evidence  shows  that  the 
nails  always  fiy  straight  out  from  the  posi- 
tion in  which  the  cold-chisel  is  held,  and 
therefore  plaintiff  mnst  have  been  standing 
directly  In  front  of  the  casting  and  In  a  posi- 
tion of  danger  from  th^  flying  nails.  But  the 
evidence  shows  no  such  clear  or  unquestion- 
ed condition  as  defendant  daims.  There 
was  testimony,  It  Is  true,  introduced  on  the 
part  of  defendant  that  plaintiff  was  working 
Standing  in  frMit  of  the  casting  at  the  time 
i  of  bis  lnjni7(  but  there  wbb  alao  teatimuir 
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that  plabriifl  wu  not  dolus  so.  tut  wa» 
standing  at  tbe  aide  of  me  caatlnK  wad  work- 
ing tAere  as  he  had  bem  directed  to  do»  and 
that  Instead  of  Its  being  trne  that  the  naOa 
flew  straight  oat  from  the  casting  they  flew 
In  all  dlrectt(»i8.  The  Jury,  doubtless,  as 
they  had  a  il^t  to  do»  accepted  this  testi- 
mony Ml  tile  part  of  plaintiff. 

El  •}  5.  As  to  certain  alleged  errors  of  law 
committed  by  the  court  In  the  admission  or 
rc^ectlm  of  testimony :  It  was  not  error  for 
the  ooort  to  admit  In  evidence  certain  appli- 
ances offered  by  plaintiff.  These  consisted 
of  a  pair  of  shears  and  a  pair  of  clippers. 
The  claim  of  negligence  by  plaintiff  against 
defendant  was  that  defendant  failed  to  sup- 
ply him  wU^  proper  uipllances  and  sidtable 
tools  to  do  the  work  assigned  him.  The  <^er 
of  the  shears  and  clU>peni  was  In  connection 
with  testimony  showing  that  these  tools 
coold  be  readily  obtained  wUch  would  be 
anitable  and  less  dangerons  In  doing  the 
work. 

iU}  Exceptlmi  was  takM  to  the  ruling  of 
the  court  sustaining  objections  to  Inquiries 
mode  of  expert  witnesses  called  by  defend- 
ant as  to  whether  tt  Is  "possible"  or  whrther 
It  Is  a  "physical  impossibiUty"  for  a  nail 
flying  from  a  casting  to  hit  a  man  standing 
at  the  side  of  it  It  Is  Insisted  by  defendant 
that  such  testimony  was  admissible  as  on  a 
question  of  "science,  art  or  trade"  and  pro- 
vided toT  by  subdivision  9  of  section  1870  of 
the  Code  of  Civil  Procedure.  We  perceive 
no  error  in  the  ruling.  All  these  witnesses 
were  permitted  to  testify  as  to  what  was  the 
effect  of  catting  nails  as  plaintiff  was  en- 
gaged In  doing,  In  what  direction  they  would 
fly,  and  whether  from  the  observation  of  the 
witnesses  or  their  experience  they  wonid  fly 
in  any  other  than  a  particular  direction. 
It  was  not  matter  of  expert  evidence,  howev- 
er, whether  it  was  "possible"  or  not  for 
plaintiff  to  be  struck  by  a  cut  -  nail  while 
working  at  the  side  of  a  casting.  That  was 
not  a  question  of  "science,  art  or  trade." 
It  was  one  of  the  essential  facts  to  be  de- 
termined by  the  jury  and  to  be  determined 
not  from  the  opinion  of  experts  as  to  wheth- 
er It  was  "possible"  or  not,  but  whether,  in 
the  Judgment  of  the  Jury  ^m  all  the  evi- 
dence given  in  connection  with  the  work,  in- 
cluding the  direction  which  the  testimony 
showed  the  nails  would  or  would  not  fly,  the 
plaintiff  could  have  received  the  injury,  as 
he  claimed  he  did,  while  standing  on  the 
side  of  the  casting. 

[12]  6.  It  is  next  Insisted  that  the  court 
erred  In  certain  instructions  to  the  jury. 
It  la  <dalmed  that  the  ^ect  of  one  of  the  In- 
stmctlons  was  to  t^  the  Jury  that  if  de- 
fendant failed  to  famish  plaintiff  reasonably 
mitable  and  safe  appliances  to  do  the  work 
he  was  ordered  to  do,  or  with  Instruments 
In  themselvea  unsafe  either  because  other  ap- 
pliances to  render  them  safe  were  not  fur- 
nlAed  with  the  tools,  plaintiff  was  entitled 


to  lecovex.  But  this  does  not  fully  state  the 
instmctloQB.  They  were  more  expUdt  The 
court  told  the  Jury  that  It  was  the  duty  of 
the  mployer  to  furnish  the  emiAoyS  suitable 
and  reasonable  tools  to  do  the  particular  work 
he  Is  engaged  In,  and  that  the  servant  has  a 
right  to  rely  on  this  duty  bdng  dlsch^^  by 
the  employer;  that  the  use  of  like  tools  In 
other  establishments  Is  a  circumstance  to  be 
taken  into  consideration  by  them  In  deter- 
mining the  care  which  the  employer  used 
in  that  re^rd,  but  that  it  was  not,  however, 
the  sole  test;  that  the.real  teat  was  whether 
they  were  sudi  as  a  reasonable  prudent  and 
careful  man  mider  like  circumatanoes  and 
having  a  proper  regard  for  tlie  safety  of  his 
emploiyl^  would  have  famished.  ■  JTurther, 
that  If  the  Jury  found  that  defmdaut  bad 
exercised  snch  care  as  men  of  ordinary  pru- 
dence and  Intdllgfflice  ordhiarily  exercised 
under  like  drcumstances  and  conditions  In 
view  of  the  diaractor  of  the  vork  to  be  done, 
that  defendant  had  done  an  that  waa  re- 
quired of  hbn,  and  plaintiff  could  not  re- 
cover. It  however,  th^  found  that  defend- 
ant failed  to  ^furnish  suitable  reasonably 
safe  tools  fbr  the  woA  plaintiff  waa  put  at, 
or  (Wdered  plaintiff  to  do  It  with  Instmmenta 
unsafe  fbr  the  work  either  in  th^sdves  or 
because  sonie  other  ainplUnces  or  contrivanc- 
es to  render  them  safe  were  not  furnished 
with  them,  and  If,  in  so  doing,  defendant 
failed  to  use  reasonable  care  for  the  protec- 
tion of  plaintiff  and  on  aeoonnt  of  sasHh  fail- 
ure plaintlfl  waa  li^ured,  plaintiff  was  en- 
titled to  recover.  We  perceive  nothing  wrong 
with  these  instmctlons.  In  fact,  the  com- 
plaint of  d^endant  Is  not  so  much  directed 
to  an  attack  on  the  legal  priiudples  involv- 
ed in  the  Instructions  as  to  a  claim  that 
there  was  no  evidence  In  the  case  of  negU- 
gence  on  the  part  of  defendant  to  which  they 
vrere  applicable.  But  as  we  have  heretofore 
discussed  the  suflBclency  of  tlie  evidence  end 
found  It  sufficient,  notMng  more  need  be 
said  as  to  this  point  en  the  instrncUons. 

[IS]  As  to  a  further  Instractlmi  complained 
of  respecting  assumption  of  risk — a  defense 
interposed  by  defendant:  When  the  Injury 
to  plaintiff  occurred  on  April  8.  1913,  the 
Employers'  LlablUty  Act  of  1911  (Stats.  1911, 
p.  796)  was  In  force.  Section  1  of  that  act 
provided  (stating  only  Ita  terms  pertinent 
here)  that  In  any  action  for  personal  injury 
sustained  by  an  employ^  In  the  course  of  his 
employment  in  which  recovery  Is  sought  on 
the  ground  of  want  of  ordinary  or  reasonable 
care  on  the  part  of  the  employer.  It  shall  be 
no  defense  that  the  ^pIoy£  either  expressly 
or  Impliedly  assumed  the  risk  of  the  hazard 
complained  of.  The  court  In  harmony  witl^ 
these  provlslona  of  the  act  Instmcted  the 
jury  that  under  said  Employers'  Uablllty 
Act,  the  defense  of  assumption  of  risk  or 
hazards  of  the  work  did  not  apply;  that  it 
was  no  bar  to  recovery  oa  account  of  injury 
caused  by  the  use  of  unsafe  tools  or  appli- 
ances that  plaintiff  merely  with  knowledge 
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of  tb^r  lack  of  safety  acc^tted  or-coottmied 
the  employmoit  The  provl^ons  of  the  Bm- 
ployera'  UablUty  Act  warranted  tills  in- 
struction by  the  court  This  section  1  as 
to  all  defenses  which  are  mentioned  Oierein, 
including  the  defense  of  assumption  of  risk, 
declared  rules  of  snhstantlTe  law  whidi  ap- 
plied in  all  actions  brought  by  aaplt^te 
against  emptoyers.  It  Is  claimed  by  def»id- 
ant  that  tUe  act  has  no  applicatifHi  between 
employers  and  onploy^  unless  where  both 
parties  had  elected  to  oome  under  its  prori- 
slons.  There  is  nothing  In  this  point  The 
act  as  far  as  Qte  defense  of  assumption  of 
risk  (the  only  one  we  are  now  considering) 
is  concerned,  ascites  to  all  employers  and 
employ^  and  in  all  actions  where  the  negli- 
gence of  the  employer  is  the  basis  of  the  salt 
by  the  employ^  As  we  hare  said  section  1 
lays  down  rules  of  snbstantl-re  law  goreming 
all  actions  by  employ^  against  employers 
for  injuries  resultiog  from  the  negligence  of 
the  employer.  It  Is  only  as  to  other  matters 
tbst  the  Election  the  parties  to  come  with- 
in its  terms  haire  relation. 

While  other  pt^ts  are  made  by  the  de- 
fendant we  think  it  Is  unnecessary  jtarticn- 
Jarly  to  refier  to  than.  We  have  examined 
them,  but  do  not  percdve  that  any  of  tb&a 
bare  merit  snffident  to  reonlre  discussion. 

The  Judgment  and  order  appealed  frran  are 
aSinned. 

We  concur:  HSIN8HAW»  J. ;  MBLTIN,  J. 


SUITH  T.  JONES  et  sL  (L.  A.  SSIOJ 

(Supreme  Court  ot  California.   March  7,  1917.) 

1.  JuDauNT  «=»13&— Taoatioh  or  Dsvault 
—RionT  TO  BbueT. 

Although  record  shows  that  defendant  was 
perBoually  serred  with  process  and  defaulted, 
the  judenient  may  be  set  aside  by  motion  either 
under  Code  Civ.  Proc.  f  473,  for  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  or 
independently  of  statute  for  lack  of  due  process 
of  law,  if  timely  made ;  but  if  not  made  within 
reasonable  Ume  tbe  party  is  remitted  to  his 
equitable  action  to  declare  judgment  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §i  246,  247.] 

2.  JuDOHKNT  *=>143{3)— Vacation  of  De- 
fault—"Mistake,  Inadvebtence,  Suhfbise 
OB  ExcTTSABU  Neglect." 

Code  Civ.  Proc.  I  478,  allowinR  vacation 
of  default  Judgment  wnen  taken  against  a  par- 
ty through  "mistake,  inadvertence,  surprise  or 
excusable  neglect,"  does  not  include  defendant's 
failure  to  appear  when  not  served  with  process. 

[Ed.  Note.— For  other  cases,  See  Judgment, 
Cent  Dig.  8  272. 

For  other  definitionst  see  Words  and  Phreses, 
E*irst  and  Second  Series,  Mistake.] 

3.  JUDQlIXnT  «=»163(2)— VAOATlOIf  OF  Db- 
rAULT—REASONABLE  TiMB. 

In  view  of  Code  Civ.  Proc.  8  473,  allowing 
one  year  to  vacate  default  judgment  for  tiou- 
service  of  process  in  certain  cqbcs,  any  motion  to 
vacate  judgment  whether  under  that  section  or 
not  muBt  be  made  within  that  time;  tbe  statu- 


tory requirement  be&g  osed  to  define  the  maxi- 
mum "reasonable  time." 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  300.] 

4.  JunavBifT  «=s>177— Obdks  Tacatiho  De- 

VATTLT— OBJBCnoNB. 

Where  judgment  rdl  riunved  by  affidavit 
that  defendant  was  personally  served,  whidi 
was  denied  by  defendant's  affidavit  filed  with 
motion  to  vacate,  and  «bere  plaintiff  appeared 
at  hearing  of  motion  and  prepared  bill  of  ex- 
ceptions to  Court's  order  vacating  Judgment 
it  cannot  be  said  that  the  fact  of  nonaervice  was 
uncontradicted,  or  that  plaintiff  did  not  object 
to  the  motion,  and  hence  that  order  vacating 
judgment  was  proper,  although  motion  was  not 
made  witbio  a  reasonable  bme,  as  deftnad  by 
Code  Civ.  Proc  8  478.  ■ 

[Sid.  Note.— For  oUwr  cases,  lea  Judgment 
Cent  Dig.  8  258.1 

D^Mitment  2.  Appeal  from  Superior 
Court,  Log  Angeles  County;  Paul  J.  Me- 
Cormlck,  Judge. 

Suit  by  J.  H.  Smith  against  Frank  F.  Fish- 
er and  others.  De&ult  Judgment  for  plaln- 
tlfC,  and  iqwn  motlim  of  defondant  nanied, 
Judgment  set  aside,  and  plalDdfl  luppeale. 
Reversed. 

Chas.  3.  McKelvey,  of  Los  Angeles,  tor  ap- 
pellant Conner,  Heath  &  Maxwell,  of  Los 
Angeles,  for  respondent 

LORIOAN,  J.  Plaintiff  sued  to  quiet  his 
alleged  title  to  a  tract  of  land  in  Los  Angeles 
county,  and,  among  a  large  number  of  other 
defendants,  was  the  respondent  Frank  F. 
Flaher.  Summons  was  issued  In  tbe  action 
ruimlDg  to  said  Fisher  among  ttte  rest  and 
one  George  S.  King  snbsequently  filed  an  af- 
fidavit that  he  had  personally  served  said 
Frank  F.  Fisher  with  a  copy  of  the  summons 
and  complaint  in  the  action  In  Los  Angeles 
county  on  April  9,  1912.  The  default  ot  said 
Fisher  was  thereafter  taken,  and  on  May  11, 
1912,  a  Judgment  was  entered  against  him  In 
favor  of  the  plaintltC  qnlettng  the  title  of 
the  latter  to  the  land  described  in  the  com- 
plaint On  September  6,  1913.  said  Flsbtf. 
throngh  his  attorneys  and  upon  notice  given 
to  plalntlfC,  moved  the  trial  court  in  which 
said  judgment  had  been  entered  to  set  aside 
the  default  and  vacate  the  judgment  on  the 
ground  that  said  IiMsfaer  had  never  been  serv- 
ed in  said  action.  In  support  of  the  motion 
an  affidavit  of  Flsber  made  In  the  state  of  Il- 
linois was  filed.  In  this  he  swore,  among 
other  things,  that  he  had  not  been  served 
vrlth  summons  in  said  action  at  any  time,  or 
at  all,  Id  Los  Angeles,  or  elsewhere ;  that  he 
was  not  in  the  county  of  Los  Angeles,  or  In 
the  state  of  California  during  the  year  1912, 
and  that  he  had  no  knowledge  of  tbe  penden- 
cy of  the  action  until  about  a  year  after  tbe 
renditiwi  of  the  judgment  against  him.  Tbe 
motion  was  beard  on  this  affidavit  and  tbe 
judgment  roll  In  the  case,  nothing  further  be- 
ing presented,  and  the  court  thereafter  made 
an  order  setting  aside  the  default  and  tbe 
Judgment   Plaintiff  appeals. 
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The  only  question  on  tills  appeal  la  as  ta 
the  power  of  the  trial  court  to  make  the  or- 
der involved  here.  Appellant  Insists  that  It 
bad  no  «neh  power  on  account  of  the  lapse 
of  time  Intervening  between  the  entry  of  the 
Jndgment  and  die  motion  to  set  It  aside.  It 
will  be  observed  that  the  motion  was  made 
more  than  a  year  after  the  entry  of  the 
Judgment  It  is  not  contended,  as  of  course 
it  could  not  be,  that  the  judgment  entered 
in  this  acUon  against  defendant  was  valid 
upon  its  face.  What  is  claimed  Is  that 
thongh  so  ai%>earlng  on  its  &ce  It  was  In 
fact  void  because  the  affidavit  of  service  by 
King  Was  fiase;  that  no  summons  had  ever 
been  served  upon  respond^it,  and  bence  tbe 
court  was  without  jurladlctlm  to  pronounce 
Judgment  against  blm. 

^11  UndoDbtedly,  tbou^  It  appear  firom 
tbe  record  of  a  Judgment  mtered  upon  a  de- 
ffttitt  that  service  was  made  upon  a  defmd- 
ant,  and  hence  a  Judgmient  agnlnxfc  him  Is 
valid  upon  Its  face,  It  is  well  settled  that 
su6h  a  Judgment  may  be  set  aside  on  motion 
eittier  under  sectlmt  478  of  tbe  Code  of  Civil 
Procedure  on  any  of  the  grounds  therein  spe- 
cified, or  Independent  o€  that  section  where, 
as  here,  the  moUw  is  made  upon  the  ground 
tbat  its  entry  was  based  solely  on  a  telse  re- 
turn of  personal  service  upon  the  defendant. 
But  In  order  to  Invoke  the  power  of  the 
court  to  set  a  Judgment  aside  on  the  ground 
that  It  was  entered  against  a  party  defend- 
ant without  service  of  process  on  hlni  at 
all,  the  moUon  must  be  made  within  a  rea- 
sonable time,  or  the  right  to  make  it  Is  lost, 
and  the  party  la  remitted  to  an  action  In 
equity  to  have  the  Judgment  declared  void. 

[2]  While  In  this  discussion  we  have  refer- 
red to  section  473  of  the  Code  of  Civil  Pro- 
cedure, we  have,  however,  only  dope  so  as 
bearing  on  the  further  consideration  of  the 
question  whether  the  motion  of  defendant 
was  made  within  a  reasonable  time,  because 
this  application  to  set  aside  the  Judgment  la 
not  made  under  said  section  173.  That  sec- 
tion provides  for  relief  upon  motion  when 
tbe  Judgment  is  taken  against  a  party 
through  "mistake,  inadvertence,  surprise  or 
excusable  neglect"  Not  having  been  served 
with  process,  and  hence  having  no  knowledge 
that  he  was  required  to  appear,  the  failure 
of  respondent  to  do  so  cannot  be  said  to 
arise  from  any  mistake,  Inadvertence,  sur- 
prise, or  neglect  on  his  part  If  respondent, 
as  defendant  in  the  action,  had  not  been 
served  with  summons,  he  bad  an  absolute 
rl^t  on  motion.  If  timely  made,  to  have  the 
Judgmttit  set  aside  independent  of  section 
473,  or  any  other  statute,  as  violative  of  tbe 
fundamental  prindpte  that  one  may  not  be 
deprived  of  his  properly  without  due  process 
of  law.  The  only  condition  to  his  right  to 
invoke  this  aid  of  the  court  by  a  motion  In 
tbe  action  itself  is  that  his  motion  be  made 
'  wltbln  a  reasonable  time. 

in  Was.  tbe  motion  be»  mo^  wifUn  tbat 


time?  Under  the  plain  rule  of  the  antjbori- 
ties  In  this  state,  it  was  not.  As  we  have 
stated,  the  moJ:lon  was  not  made  uatU  more 
than  a  year  after  the  entry  of  the  judgment. 
Section  478  of  the  Code  of  Civil  Procedure, 
heretofore  referred  to,  provides  that  motions 
made  under  its  provisions  to  set  aside  a 
Judgment  shall  be  made  within  sU  months 
after  it  Is  taken,  save  when  the  motion  Is 
on  tbe  ground  tbat  from  any  cause  the  de- 
fendant bas  not  been  perstmaily  served  wltb 
gummons,  when  one  year  Is  aUowed  within* 
which  to  make  It  Whether  the  latter  provi- 
sion would  a|>ply  in  a  case  like  this  (Baker  v. 
lUordan,  65  CaL  368,  4  Pac  232;  Young  v. 
Fink,  119  Cat.  107.  60  Pac  1060)  is  not  ma- 
terial here  because  this,  motion  was  not  made 
within  a  year  after  the  rendition  of  the 
Judgment.  Now  while,  as  we  have  said,  this 
motion  is  not  made  undw  said  aectim  478, 
it  baa,  nevertheless,  been  the  longHsettled 
rule  in  this  state  tbat  in  determining  wheth- 
er a  motion  to  set  aside  a  Judgment,  decree, 
or  order  made  indevendent  of  said  section 
is  loesented  within  a  reaamable  tiling  the 
period  fixed  in  said  section  within  wtaldi  mo- 
tions under  It  may  be  made  Is  tbe  standard 
or  criterion  in  all  cases.  And  so  as  to  mo- 
tions such  as  the  one  here  made,  based  on 
the  ground  that  no  service  of  process  was 
made  oa  tbe  defnndant.  It  is  expressly  beld 
that  In  DO  case  can  tbe  time  of  maldng  them 
be  extended  beyond  the  time  limit  specified 
in  section  478  for  making  similar  motions 
under  that  section.  Estate  of  Elkerenkotter, 
126  CaL  64,  68  Pac  370;  Norton  v.  A.  T.  ft 
S.  F.  B.  R.  Ca,  97  Oal.  388.  30  Pac.  685,  32 
Paa  452, 38  Am.  St.  Rep.  198;  People  v.  Tem- 
ple, 103  CaL  447,  37  Pac.  414;  People  v. 
Dodge,  104  CaL  487,  38  Pac  203;  Young  v. 
Fink,  siq)ra;  Canadian,  etc..  Co.  v.  Clarita, 
etc..  Co.,  140  Cal.  672,  74  Pac.  801.  Hence  as 
this  motion  was  made  more  than  a  year  aft- 
er the  entry  of  judgment  it  was  under  these 
anthoritles  made  too  late 

[4]  It  Is  contended,  however,  by  respondent 
that  if  by  analogy  the  limitation  of  time 
spedfled  in  said  section  473  be  applied,  yet 
the  order  made  here  may  be  sustained  on 
another  principle  of  law  which  be  Invokes. 
This  Is  that  when  on  a  motion  of  this  char- 
acter an  affidavit  is  filed  showing  that  no 
service  at  all  was  made  on  a  moving  defend- 
ant, and'  no  evidence  is-  produced  counter- 
vailing this  showing,  and  no  objection  or  ex- 
ception is  taken  to  the  Introduction  of  snch 
testimony,  tbe  fact  Is  then  established  with- 
out controversy  and  a  simple  qu^tlon  of  law 
is  thns  presented,  and  such  condition  of  un- 
disputed facts  establishes  a  Judgment  Just  as 
void  as  if  its  invalidity  appears  on  the  face 
of  the  judgmwt,  and  like  such  a  Judgment 
may  be  set  aside  at  any  time  when  the  uncon- 
troverted  fact  of  the  failure  to  serve  process 
shows  that  tbe  court  was  without  Jurisdic- 
tion to  pronounce  tbe  Judgment,  dtlng  Hill 
r.  City  Cab,  eUL,  Ca.  79  CaL        21  Pac. 
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728 ;  People  t.  Hftrilson,  107  CeL  641,  40  Pac. 
056.  But  our  ezamlnaticm  of  those  cases 
shows  a  different  condition  from  that  pre- 
sented here.  Here  the  claim  of  respondent 
that  no  personal  service  was  made  on  him 
does  not  stand  nncontroTerted.  It  appears 
from  the  Judgment  roll  by  the  affidavit  of 
King  that  defendant  was  personally  served 
with  process  In  the  action,  and  the  judgment 
so  recites.  It  thas  affirmatively  appears 
^  from  the  Judgment  that  the  defendant  was 
'  served.  This  fact  he  denies  by  his  affidavit 
filed  on  the  motion.  But,  certainly,  there  Is 
thus  presented  a  controverted  ikct  of  service 
and  not  an  uncontradicted  proof  of  nwserv- 
Ice.  as  Claimed  by  respondent  Nor  la  there 
anything  to  show  that  the  hearing  was  with- 
out objectlMi  or  exception  on  fbe  part  of 
plaintiff.  It  was  not  neceasaiy  for  him  to  file 
any  written  objectlai  or  exception  to  the 
proceeding.  It  is  «hown  in  tlie  record  tttat  he 
iVpeaxed  to  Oie  motion  at  the  tiearin^  and  in 
doe  coorae  prepared  a  bill  ot  exertions, 
upon  which  be  presents  the  ruling  of  the 
court  here.  He  does  not  appear  to  have  ad- 
mitted anything  or  to  have  waived  any 
legal  rights  to  attadk  the  order  made. 

Under  the  views  e^reased,  the  motion  of 
resptmdeat  to  set  aside  the  judgment  was 
made  too  late,  and  for  that  reason  the  court 
had  no  power  to  make  the  order.  Under  such 
circumstances  the  rwpondent  is  required  to 


Department  2.  Appeal  from  Superior 
Court,  Lofl  Ang^ea  Ooonty;  Paul  J.  He- 
Cormlck,  Judge. 

Suit  by  J.  H.  Smith  ag^nst  Vnhk  F. 
Fisher  and  othm.  D^ult  Judgment  for 
plaintiff,  and  upon  motlm  of  defendant  nam- 
ed judgment  set  aside,  and  plaintiff  a^^eala. 
Affirmed. 

.  Ohaa  S.  McKelvey,  of  Los  Angdea,  for  aih 
pellant  Conner,  Heath  &  Ibucw^  Dennl- 
son  &  Towner,  and  Garter,  Elrby  &  Himder- 
son,  all  of  Ijos  Angeles,  tor  respondents. 

LORIGAN,  J.  The  actual  parties  In  m» 
aiipeai  are  the  same  as  in  the  case  of  Smith 
V.  Jones  (No.  3816)  163  Pac.  890,  this  day 
decided,  and  a  similar  questloa  is  presented 
for  coDslderatloD,  though  under  dilfereat  dr- 
cumstancesi 

FlalntiCr  brought  suit  against  a  large  num- 
ber of  defendants  to  quiet  his  allied  title 
to  several  tracts  of  land  in  Los  Angeles  coun- 
ty, had  summons  Issued  therein,  and  there- 
after an  affidavit  of  one  V.  Mayer  was  filed  In 
the  action  In  which  she  swore  that  she  had 
personally  served  Frank  F.  Fisher,  one  of 
the  defendants  In  the  action,  with  a  summons 
and  copy  of  the  complaint  therein  in  T^os 
Angeles  county  on  ^rch  21,  1913.  Subse- 
quently, an  affidavit  oFsemceTy  him  of  said 
.^irocess  on  another  of  the  defendants  In  Uie 


seek  whatever  reUef  be  la  entitled  to  throughi(,>'=*^?-*f"-  county  of 

an  independent  action  In  equU^  to  set  aside  J""^  ^5  1913  was  made  by 


the  judgment  for  want  of  Jurlsdicllxm  in  the 
ooort  to  pronounce  it.  Brackett  t.  Banegas, 
116  OaL  278,  48  Pac.  00,  58  Am.  St.  Bep.  164; 
Parsons  v.  Wels,  144  Cal.  410,  77  Pac.  1007. 
The  order  appealed  from  Is  reversed. 

We  concur:  IDO^YIK,  J.;  HBNSHAW,  J. 


SMITH  V.  BHATMAN  et  al.   <L.  A,  3818.) 
(Supreme  Court  of  California.   March  7,  1817.) 

1.  JUDQMKNT  «=>153(2)— VACATlOlr    OV  DK- 
VAUXT— "RbASOHABLB  TIUE." 

A  deCaalt  judgment  not  vtnd  upon  Its  face 
may  be  set  aside  on  motion  for  lack  of  personal 
service  if  timely  made,  and  a  "reasonable  time" 
Is  that  allowed  by  Code  Civ.  Proc  f  473  for 
Boch  motions  in  other  cases,  regardless  of  wheth- 
er the  motion  is  made  under  that  statute. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  I  800. 
For  other  definitions^  see  Words  and  Phrases, 

First  and  Second  Senes,  Reasonable  Time.] 

2.  JUDOMSNT  «=3l7S— TAOATION  OW  DKWAJJta 

— Tekms. 

The  fact  that  In  vacating  a  default  iodg- 
ment  no  terms  were  imposed  as  provided  by 
Code  Civ.  Free.  {  473,  did  not  Invalidate  the 
order,  since  the  motion  was  not  made  under 
statute,  but  on  the  ground  that  defendant  was 
being  deprived  of  property  witiiont  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  340.] 


■one  George  B.  King,  and  filed.  Thereafter, 

g^^  e  defaults  of  these  two  defendants  were  en- 
red,  and  on  Kay  9,  1913,  a  decree  quieting 
e  title  of  plaintiff  to  the  property  against 
both  said  defendants  was  entered.  On  Sep- 
tember 16,  1913,  on  notice  to  the  plaintiK; 
said  defendants.  Fisher  and  Mrs.  Bowaw 
made  a  motion  In  the  actlm  la  which  tlie  de* 
cree  was  entered  to  have  it  vacated  and  set 
aside  on  the  ground  tbat  the  affidavits  ot 
service  upon  them  of  summons  and  complaint 
in  the  action  wera  false;  that  no  service 
whatever  had  been  made  upon  tbem;  that 
hence  the  court  bad  not  acquired  Jurlsdictioa 
to  pronounce  a  decree  against  them;  and 
that  the  decree  attempted  to  be  pronounced 
was  therefore  t<AA.  In  support  of  mo- 
tion said  defendants  each  filed  a  separate  af< 
fidavlt  Mrs.  Bobert  Bowen  swore  la  ber  af< 
fldavit,  made  July  15, 1913,  that  she  was  the 
owner  In  fee  of  land  described  in  tbe  com- 
plaint, and  that  she  was  a  resident  of  Ueaa. 
Maricopa  county,  Arls.,  and  that  she  bad  not 
been  in  Los  Angeles  coimty  for  4%  years  last 
past;  that  she  bad  never  been  served  with 
summons  la  said  action  in  Loa  Angeles  coun- 
ty, or  anywhere  else,  and  had  no  knowledge 
of  the  pendency  of  any  such  action  until  after 
tbe  entry  of  the  decree  therein.  Frank  F. 
Fisher,  In  his  affidavit,  swore  that  for  a  num- 
ber of  years  past  he  had  been  the  owner  of 
other  proper!^  described  in  tbe  complaint; 
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that  be  had  not  been  served  on  March  21, 
1013,  or  at  any  other  time,  perscHially,  or 
at  all,  In  Los  Angeles  county,  or  elsewhere, 
with  sommona  In  said  action ;  that  he  was 
not  in  the  county  of  Los  Angeles  during  the 
year  1913,  but  that  during  all  ot  said  year 
was  without  the  state  of  California ;  that  he 
knew  nothing  of  the  pendency  of  said  action 
until  after  the  rendition  of  the  decree  there- 
in. The  court  granted  the  motion,  and  set 
aside  the  decree  as  to  both  defendants. 
Plaintiff  appeals. 

As  far  as  this  appeal  affected  the  respond- 
ent Mrs.  Bowen,  we  shall  have  no  occasion 
to  consider  It,  because  pursuant  to  stipula- 
tion between  her  and  the  plaintiff  the  appeal 
as  to  her  was  dismissed  by  order  of  this 
court.  We  shall  therefore  consider  the  order 
appealed  from  only  as  It  affected  the  decree 
entered  against  the  respondent  Fisher. 

[1]  It  Is  not  claimed  by  appellant  but  that 
the  showing  upon  which  the  court  made  the 
order  setting  aside  the  decree  was  sufficient 
to  warrant  It  in  doing  so.  This  being  true, 
we  perceive  no  legal  ground  which  can  be 
urged  against  the  validity  of  that  order. 
WhUe  it  is  well  settled  that  a  Judgment  which 
ia  not  void  upon  its  face  (and  the  decree  here 
was  of  that  character)  may  not  be  set  aMde 
on  motion  unless  made  within  a  reasonable 
time.  It  is  eQually  well  settled  that  when  the 
application  to  vacate  and  set  aside  a  Judg- 
ment is  made  within  a  reasonable  time  aft^r 
its  rendition,  and  Is  based  upon  a  sufficient 
showing,  it  is  within  the  power  of  the  court, 
and  It  is  its  duty,  to  set  it  aaide.  What 
is  a  reasonable  time  within  which  to  make 
such  a  motion  has  been  dearly  laid  down  in 
this  state  as  being  the  same  time  that  is  al- 
lowed for  motions  which  are  permitted  to  be 
made  under  section  473,  Code  of  dvU  Pro- 
cedure. While  the  motion  here  was  not  made 
under  that  section,  but  ind^iaident  of  it,  es 
Is  pointed  out  in  Waller  v.  We8t<m,  126  Cal. 
201,  57  Pac.  892,  which  Invidred  a  similar 
moaon,  nevertheless,  it  Is  held  that  motions 
to  set  aside  orders,  decrees,  or  judgments 
which  are  not  void  upon  their  face,  whether 
made  under  said  section  473,  Code  of  ClvU 
Procedure,  or  not,  must  be  xaade  within  six 
months,  as  provided  in  that  section,  after  the 
entry  of  such  order.  Judgment  or  decree.  Es- 
tate of  dkeroLkotter,  126  CaL  M,  58  Pac 
370.  See,  also.  Norton  v.  A.  T.  &  S.  F.  B.  R. 
Ga,97CaL8S8,30Pac.686.32Pac.462,33 
Am.  St.  -Bep.  198;  People  v.  Temple,  103  Cal. 
447.  37  Pac.  414;  Canadian,  etc^  Co.  v. 
Clarita.  etc.,  Co.,  140  CaL  672,  74  Pac.  301. 
It  will  be  obaermA  that  the  motlcu  In  this 
case  was  made  within  six  months  after  the 
«itry  of  the  dacrea  It  was,  henc^  made 
within  tlm^  and  a  snfflcient  showing  in  the 
Judgment  of  the  trial  court  having  been  made 
to  warrant  it,  the  order  setting  aside  the  de- 
cree must  be  sustained.  Waller  v.  Weston, 
snpra. 


[2]  It  is  insisted  by  api>ellant  that  the  ot* 
der  Is  erroneous  because  the  court  should  In 
granting  the  motion  have  imposed  terms  upon 
the  respondent — the  payment  of  the  accrued 
costs  in  the  action — citing  Heermanr  v.  Saw- 
yer, 48  Cal.  562.  This  authority  has  no  rel- 
evancy. It  relates  to  motions  made  solely 
under  section  473,  Code  of  Civil  Procedure. 
Respondent  was  not  proceeding  in  this  mo- 
tion under  that  section.  He  was  not  asking 
to  be  relieved  on  terms  from  some  oversight 
or  neglect  on  his  part  to  appear  to  the  action 
after  service.  He  was  asserting  a  right  In- 
d^ndent  of  statute;  that  he  could  not  be 
deprived  of  his  property  by  Judgment  or  by 
decree  entered  against  him  without  due  pro- 
cess of  law;  and  that  as  no  service  of  pro- 
cess had  been  made  upon  him  the  court  never 
acquired  any  Jurisdiction  to  pronounce  a  de- 
cree against  him.  His  application  b^g  made 
timely,  and  his  showing  of  nonservice  of  pro- 
cess on  him  sufficient,  he  had  an  absolute 
right  to  have  the  Judgment  annulled  without 
the  impoeitlon  of  any  terms  or  condltlona 
whatever.  Waller  v.  Weston,  supra. 

The  order  amiealed  from  Is  affirmed. 

We  concur:  USLYIN,  J.;  HENSHAW,  J. 


PDRDT  V.  JOHNSON  et  al.  {S.  F.  7010.) 

(Supreme  Court  of  OalUOmia.  March  7,  1017. 
Bebearing  Denied  AprU  4,  19170 

1.  Tbusts  ^»331—AccounTiiiQ— Estoppel— 
Waives  or  Adjcoicatxons. 

In  a  beneficiary's  action  against  testnmenta- 

S'  trustees,  where  defendants  Jtrined  with  plaln- 
ff  in  asking  that  every  item  involved  in  their 
management  of  the  trust  estate  be  investigated, 
that  tbeir  annaal  accounts  be  set  aside,  and  a 
new  account  stated,  by  thrir  answer  defendants 
waived  any  ri^t  to  stand  upon  the  settlemfflit  of 
tbeir  annual  aoconnts  as  a  conclusive  adjudica- 
tion of  the  matters  embiaced  in  the  decrees  of 
settlement. 

[Ed.  Note.— For  other  cases,  see  Tmats,  Cent. 
Dig.  $  494.] 

2.  Trusts  «3»805  — l^ams's  Outt  to  Ac- 
count. 

Trustees  are  under  obligation  to  render  to 
their  beneficiaries  a  fuH  account  of  all  their 
dealings  with  the  trust  fund,  and  where  tiiere 
bos  been  a  negligent  failure  to  beep  true  aceoaatB, 
or  a  refusal  to  aeeoant,  all  presunyttons  will 
be  against  the  trustee  on  settlement. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  ii  421-426.] 

8.  Trusts  ®=>305— Action  Against  Tktjbtee 

— Accounts— BuBDBN  of  Peoof. 
In  a  beneficiary's  action  against  testamen- 
tary tl'ustces.  where,  by  dieir  answer,  defendants 
asked  an  entire  new  accounting,  to  supersede  the 
previous  settlements  of  their  accounts,  the  bur- 
den of  proof  was  not  on  the  plaintiff  to  point 
out  tbe  particolara  in  which  (heir  account  was 
erroneous,  and  she  was  not  bound  to  go  forward 
and  establish  affirmatively  the  impropriety  of 
the  charges  and  credits  which  she  assailed;  the 
burden  being  on  defendants  to  prove  that  Hie 
charges  made  by  them  were  proper. 

[EM.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  gg  421-426.] 
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4.  Tbubts  «=»305— Action  Aoaikst  Tbustkb 

—Accounts— Find  iNos. 
Id  a  beneficiary's  action  -agaiiist  tefrtamen- 
tarr  trustees,  the  fiodingB  ^ould  be  drawn  \fx 
Buch  manner  as  to  disclose  the  particular  items 
of  the  trustees'  account  allowed  and  rejected  b; 
the  trial  court. 

[Ed.  Note.— For  oUier  cases,  see  Trusts,  Cent. 
Dig.  88  421-426.] 

6.  TUDSTB  «=»181(1)  —  TSTjaTBE'e  DUTT  TO 

COIXECT  NOTBB. 
It  was  the  duty  of  testamentary  trustees  to 
collect  promissory  notes  distributed  to  them,  and 
they  were  liable  to  the  beneSciary  for  the 
amount  of  the  notes,  with  interest  unless  their 
failure  to  collect  was  not  doe  to  their  fault 

[Ed.  Note.— For  oUier  cases,  see  Trusts,  Oent 
Dlff.  f  234.] 

6.  Tbusts  ^2S1(1)— ITsb  of  Tbust  Pbofebtt 
BT  Tbitsteb— Statute. 

Under  Civ.  Code,  8  2229.  prohibiting:  a  trus- 
tee from  Qsiiig  trust  proirarty  for  his  own  profit, 
or  for  any  purpose  unconnected  with  the  trust, 
testamentary  trustees  could  not  use  the  trust 
property  to  secure  repayment  of  advances  made 
by  them  personally,  and  in  doing  so  they  assum- 
ed a  position  antagtmistic  to  their  benefidaries, 
and  any  advantage  or  profit  recetved  by  them 
belonged  to  the  benefidaries. 

[Od.  Not&r-Far  other  cases,  aee  Trasto,  Cent 
Dig.  H  S80^  S85.] 

7.  Thubtb  <S=>1S3  —  Tbuster'b  Failubb  to 
OoLLBCT  R«NT— Duty  to  Accotmx. 

Where  testamentary  trustees  rented  land  of 
the  trust  but  their  accounts  in  the  beneficiary*! 
action  against  them  showed  that  only  part  of 
the  rent  was  collected,  the  trustees  were  bound 
to  account  for  the  balance,  unless  they  could 
show  some  good  reason  for  failure  to  collect 

[Bd.  Note.— For  other  caaea,  ue  Trasta,  Cent 
Dig.  i  237.] 

8.  Evidence  «=aS05(l)  —  Docitiienxuit  Bvi- 

DENCB— VOUOHEBS. 
Memorandum  checks  or  tags  found  among 
the  papers  of  a  bank,  and  unsigned  by  the  bene- 
ficiaiT  of  a  trust  did  not  constitute  vouchers 
showing  payments  to  her  by  the  trustees. 

[Ed.  Note.~Fw  other  cases,  see  Evidence, 
Cent  Dig.  88  1484,  1487.] 

0.  Tbubts    «s»225   —   Tbustxes*  Chabor 

AoAiNST  Estate— Inteebst. 
If  it  was  necessary  for  testamentary  trus- 
teea  to  overdraw  a  trust  bank  account  thus  in 
effect  borrowing  money  from  the  bank,  and  being 
charged  interest  compounded  monthly,  trusteer 
charge  for  interest  was  a  proper  one  against  the 
trust  estate. 

fEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  822.] 

10.  Tbusts  «s9219(1)  —  Duty  or  Tbustees 
BoftBOWiHo  Monet— Intekest— Statute. 
Under  Civ.  Code.  {  2261,  requiring  the  in- 
vestment of  trust  money  by  a  trustee,  though 
trustees  are  not  ordinnrily  liable  for  interest  on 
moneys  coming  into  tiieir  hands  unless  they  have 
improperly  failed  to  invest  Ui«n,  they  are  not 
justified  in  borrowing  more  money  than  they 
need,  and  charging  the  trust  with  interest  on  the 
sums  borrowed,  and,  where  they  have  idle  money 
on  liond,  it  is  their  duty  to  apply  it  so  as  to 
stop  unnecessary  interest  charges. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  88  306,  314.] 

Department  1.  Appeal  from  Superior 
Court,  Monterey  County;  B.  Y.  Sargent, 
Judge. 

Action  by  Anita  Christal  Purdy  against 
Robert  F.  Johnson  and  another,  as  trustees 


under  the  will  Of  Alberto  Trescofly,  deceased. 
From  a  Judgment  for  defendants,  and  frMn 
an  order  denying  bar  motion  for  new  trial, 
plaintiff  appeals.  Jodgmrat  and  ordw  re- 
versed. 

Hou^tcm  &  Hon^toD,  of  San  Francisco, 
for  appellant  Dangherty  ft  Lacey,  ot  Sa- 
linas, for  respondents. 

SIiOSS,  J.  The  plaintiff  Is  a  grandd&ngb- 
ter  of  Alberto  Trescooy,  iriio  died  testate  In 
the  year  1892.  The  defendants,  Robert  F. 
Ji^uuon  and  Julius  A.  Trescony.  were  Uie 
execntiwa  of  the  will  of  said  Alberto  Tres- 
omy.  and  are  trustees  tberennder.  At  the 
dose  of  the  administration  of  the  estate,  a 
decree  of  distribution  was  made,  wher^ 
oDe-third  of  the  residue  of  said  estate  was 
distributed  to  the  defendants  as  trustees.  In 
trust  to  manage  and  control  the  same  for  the 
use  and  benefit  of  Anita  Christal  (jaaw  Aidta 
Christal  Pnrd^,  the  plaintiff  herein,  and  Leo 
Oiristal.  her  brother,  until  they  should  re- 
spectively reach  the  age  ot  30  years,  at  wbldi 
time  or  times  the  trustees  were  to  pay  over 
to  said  Anita  Christal  or  Leo  Chxlstal,  or 
both,  their  respective  shares  of  the  tnist 
property,  If  In  the  judgment  of  the  trustees 
said  beneficiaries  should  "possess  sn^  habits 
of  industry,  pmdoice,  and  economy  as  to  ren- 
der it  suitable  and  jnraper  and  expedient  that 
she  or  he  shall  have  the  control  vid  manage- 
ment of  her  or  of  his  properi?."  Thereafter, 
there  was  a  proceeding  in  partlttcm  wUcli  re- 
sulted in  the  setting  apart  to  the  defendant 
trustees  of  certain  parcels  of  land  In  several- 
ty In  Uen  of  the  one-third  interest  thereto- 
fore dUrtributed  to  them. 

The  complaint  herein,  filed  In  KoTemt>er, 
1911,  is  in  two  counts.  The  first  allies  that 
the  plaintiff  has  arrived  at  the  Bge  of  30 
years,  and  that  the  defendants  have  inform- 
ed her  that,  in  their  judgment,  she  possesses 
the  necessary  habits  and  qualiflcationfl  to  en- 
title her  to  her  share  of  the  trust  property, 
but  that  the  defendants,  notwithstanding  her 
demand  of  a  conveyance  to  her  of  an  undi- 
vided one-half  interest  in  said  trust  estate, 
refuse  to  convey  the  same.  The  second  count 
Is  based  upon  charges  of  misconduct  and  im- 
propriety on  the  part  of  the  defendants  In 
the  management  of  the  trust  estate.  It  Is  al- 
leged that,  while  the  defendants  were  acting 
as  trustees,  they  filed  In  the  office  of  ttie  deik 
of  the  county  of  Monterey,  in  which  the  es- 
tate of  Alberto  Trescony  had  been  adminis- 
tered, accounts  of  their  transactions  as 
trustees.  Five  of,  the  said  accounts  were  art- 
tied  by  the  court,'  and  no  appeal  had,  in  any 
esse,  been  taken  from  the  order  settling  the 
account  and  the  time  to  appeal  therefrom 
had  expired.  The  sixth  account  had  been  set 
for  hearing  at  the  time  of  the  filing  of  the 
complaint  It  is  allied  that  the  first,  laer 
ond,  third,  fourth,  and  fifth  accounts  were 
filed  and  presented  to  the  court  for  hearing 
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at  times  when  the  plalntltt  wai  out  of  the 

jmlsdlction,  and  bad  no  notice  or  knowledge 
of  tbe  iwesentatlon  of  said  accoonts;  and 
tbat  the  tmsteea  bad  ljitentl<HiaU7  concealed 
from  her  the  fact  of  the  filing  of  said  ao- 
eoonts,  and  of  Oie  bearing  and  settlement 
.Uiereof.  It  la  diarged  tiiat  in  each  of  s^ 
accoonts  the  trostees  failed  to  account  for  all 
the  property  and  moneya  received  by  Oiem 
for  tbe  use  and  benefit  of  the  platntifl.  They 
have,  It  is  averred,  wroogfolly  and  Arandn- 
lently  mingled  the  traet  property  with  their 
own,  and  havp  carelessly  and  negligently 
managed  Bald  trust,  and  so  carelessly  kept 
tbe  accodnts  thereof  as  to  d^lre  plalntlfl  ci 
a  large  amount  of  rents,  income,  and  assets 
tbeieoC.  The  complaljit  spedfles  a  number  of 
Instances  of  alleged  misconduct  by  said  tma- 
tees,  coDSlstlng  matoly  of  tbe  renting  by 
them  to  J.  A.  Trescony,  one  of  the  tmsteoB, 
of  land  belfxtglng  to  tbe  estate  at  a  rental 
less  than  that  at  which  similar  lands  were 
rented  by  them  to  otiuvs.  It  Is  charged  that 
tbe  other  trastee,  B.  B".  JcAmson,  and  his 
wife,  'have  occupied  and  used  part  of  tbe 
trust  property  without  accounting  to  tho  es- 
tate therefor;  that  the  trustees  failed  to 
credit  the  trust  property  with  the  full  amount 
received  from  tenants  np<m  leases  of  portions 
of  the  trust  proper^;  that  they,  failed  to  de- 
posit In  bank  funds  of  the  trust' estate,  using 
said  funds  for  tbdr  own  benefit,  and  thereby 
overdrawing  their  account  in  bank,  and  be- 
c<Hnlng  liable  for  interest  for  the  amount  of 
said  overdraft;  that  they  have  negligently 
permuted  fences,  buildings,  and  other  Im- 
provements on  the  property  to  become  out  of 
repair.  As  a  result  of  the  failure  of  tbe  trus- 
tees to  ke^  proper  accounts,  the  plaintiff  has 
.been  wroi^fly  charged  In  tbe  sixth  account 
with  a  sum  of  mon^  as  due  from  ber  to  the 
trustees,  whereas,  In  fact,  the  trustees  are  in- 
debted to  her  In  a  sum  of  money  exceeding 
$7,000. 

The  prayer  of  the  complaint  Is  that  the  de- 
fendants be  required  to  conv^  to  plaintiff 
an  undivided  one-haU  Interest  In  the  trust 
property;  that  tbe  orders  of  the  superior 
court  settling  tbe  first,  second,  third,  fourth, 
and  fifth  accounts  of  the  trustees  bo  set 
aside;  and  that  the  defendants  be  compelled 
to  account  to  the  plalntltC  for  all  other  deal- 
ings and  transactions  with  said  trust  estate. 

Tbe  answer  of  the  trustees  denies  all  of 
tbe  alleged  misconduct  and  negligence  with 
the  exception  of  two  Items  Inadvertently 
omitted  from  the  accounts  settled  by  the 
court;  alleges  that  the  plaintiff  is  Indebted 
to  tbe  defendants  as  trustees  In  a  considera- 
ble sum ;  declares  the  willingness  of  the  trus- 
tees to  transfer  an  undivided  one-half  inter- 
est In  the  trust  estate  to  the  plalntUT  upon 
tbe  settlement  of  their  accounts  and  pay- 
ment by  plaintiff  to  them  of  the  sum  of,  ap- 
proximately, f 14,000,  alleged  to  be  due  them 
for  advances  to  ber  from  the  trust  estate. 
Tbe  answer  further  denlea  all  of  the  charges 
aflectlog  the  propriety  or  concluslveDOja  of 
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the  orders  settling  tbe  first  five  aocounts  AM 

by  the  trustees,  but  declares  that,  "Inaannidi 
as  the  plaintiff  seems  to  be  dlasatlafled  with 
aooonnts  referred  to,  tn  hex  compXalnt," 
the  defendants  Soin  In  i^intUFs  prayer,  and 
ask  that  the  orders  BettUng  said  five  accounts 
be  vacated,  and  that  a  new  account  be  taken 
oovwli^  the  ootlze  period  of  tbe  duration  of 
the  trust,  and  that,  upon  payment  of  the 
amount  found  to  be  due  by  co-  to  the  plalntlft, 
the  plaintiff  rec^ve  from  the  defoidants  a 
conv^ance  of  her  .Inteteet  in  tbe  trust  pK<9- 
erty. 

The  findings  of  tbe  court  were.  In  the  main, 
in  &o&xcd  wltb  the  doilals  and  avennents  of 
the  answOT.  It  is  found  that  a  true  account- 
ing between  the  plaintiff  and  said  trustees 
shows  tlu^  the  plaintiff  Is  indebted  to  the 
trustees  in  the  sum  of  $8,906J.7  for  mon^ 
advanced  to  her  said  trustees,  which 
plaintiff  refused  to  pay,  and  that  the  protec- 
tl<Hi  of  the  defendants  requires  that  'they  re- 
tain control  of  the  trust  estate  untn  tbe  set- 
tlem«it  of  their  accounts  and  tbe  payment  of 
said  balance.  All  of  tbe  charges  erf  conceal- 
ment, or  misrepresentation,  of  misconduct, 
and  of  negligence,  are  n^tlved.  It  is  found 
tbat  there  are  some  errws  In  tbe  accounts 
filed  by  the  trustees,  but  these  are  found  to 
have  been  Inadvertent,  mmly.  There  is  a 
further  finding: 

"That  in  all  matters  connected  with  said  trust 
estate  and  the  management  thereof  said  trusteea 
have  acted  with  the  utmost  fidelity  towards  tbe 
beneficiaries  thereof  and  have  conducted  the 
same  with  prudence  and  economy.** 


Tbe  court  finds  that  the  sum  of  $G00  per 
annum  is  a  reasonable  amount  to  be  allowed 
to  said  trustees  as  their  compensation,  this 
amount  having  been  charged  and  allowed  In 
the  several  accounts  heretofore  presented  by 
the  trustees. 

The  judgment  declares  that  a  correct  ac< 
counting  of  the  trust  estate  up  to  January  1; 
1909,  shows  a  balance  of  $8,996.17  due  from 
plaintiff  to  defendant  trustees,  and  that  the 
defendants  recover  this  sum  from  plaintiff; 
that,  upon  payment  of  said  amount  to  the 
defendants,  the  defendants,  as  such  trustees, 
execute  and  deliver  to  plaintiff  a  conveyance 
of  an  undivided  one-half  interest  In  the  trust 
estate,  but  until  such  payment  "said  defend- 
ants as  suc^  trustees  may  hold  and  possess 
all  of  said  trust  estate."  Tbe  plainttfl  ap- 
peals from  this  judgment  and  from  an  order 
denying  ber  motion  for  a  new  trial. 

The  appellant  attacks  these  findings  and 
conclusions  in  almost  every  conceivable  par- 
ticular. The,  record  Is  very  voluminous,  and 
the  appellant's  brtefe  little  less  so.  As  it 
will  not  be  practicable  for  us  to  follow  coun- 
sel ndnutdy  into  every  bntitth  of  tb^  ex- 
haustive dleoQSsIon  <rf  the  facts  and  the  law, 
we  shall  have  to  content  ourseSves  with  a 
more  genetnal  survey  and"  review  of  the 
situation.       ■  - 

[I]  Tbe  course  at       trial  was  aotamrbat 
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pecallar.  Bj  tiielr  answer  the  defendants 
waived  any  right  they  might  have  had  to 
stand  npon  the  settlement  of  their  five  ao- 
coants  as  a  conclusive  adjudication  of  the 
matters  embraced  In  tbe  decrees  of  wttte- 
ment.  They  joined  with  the  plaintiff  In  ask- 
ing that  every  item  Involved  In  their  man- 
agement <st  tbe  trust  estate  be  InvesUgated. 
The  answer  also  admitted  certain  Inac- 
curades  In  the  accounts  as  rendered.  At  the 
outset  of  tbe  trial,  the  plaintiff  called  the 
trustees  and  examined  them  and  other  wit- 
nesses regarding  a  number  of  Items  In  the 
varlons  accounts  which  had  been  piesoited 
to  the  probate  court.  The  trial  ran  on  In 
Oils  way  for  a  number  of  days,  when  counsel 
tor  the  defendants  suggested  that  the  case 
be  continued  to  enable  tbe  trustees  to  sub- 
mit the  accounts  tb  the  examination  of  an 
expert  accountant,  with  a  view  to  having  any 
Irregularities  and  Inaccuracies  reconciled 
and  explained.  It  was  admitted  that  there 
were  errors  other  than  those  specified  in  the 
nnswer.  counsel  saying  that  "It  seems  im- 
possible for  the  court  to  any  mure  than  guess 
at  what  the  result  should  be."  After  some 
discussion,  the  court  granted  the  continu- 
ance, with  a  direction  that  the  trustees  em- 
ploy experts  and  restate  th^  account.  Aft- 
er a  lapse  of  several  months,  the  hearing 
was  again  resumed,  and  there  was  present- 
ed to  the  court  a  restatement  of  the  account, 
prepared  by  Mr.  Lntgen,  an  expert  account- 
ant. At  this  point  the  plaintiff  insisted  that 
the  trustees  must  file  their  aoccnmt  and 
prove  its  correctness.  The  course  actually 
followed,  however,  was  to  have  the  trustees 
take  the  stand  without  any  direct  examina- 
tion on  their  own  behalf,  and  to  subject  them 
to  cross-examination  by  the  plaintiff.  Hie 
ensuing  inquiry.  Involving  an  examination  of 
a  number  of  witnesses  In  addition  to  the 
trustees,  and  the  productioa  of  much  docu- 
mentary evldmce,  consumed  a  great  length 
of  time. 

[S]  We  tiilnk  the  course  pursued  vna  ir- 
rc^lar,  and  that  its  adoption  was  tbe  result 
of  a  fundamental  misapiH^hensicni  of  the 
nature  and  extent  of  the  obligation  of  trus- 
tees to  account  to  their  benefl<daries — a  mla- 
apprdiensitHi  shared  by  the  trial  judge  with 
counsel  for  defendants.  As  shown  by  Its 
flndtags,  the  court  below  believed  that  the 
trustees  had  acted  throughout  in  good  faith 
and  without  any  intent  to  deceive  or  over- 
reach the  plaintiff  in  any  way.  We  are  not 
disposed  to  dissent  from  this  view,  whltdi  we 
think  finds  adequate  sui^rt  In  tbe  testi- 
mony. But,  conceding  the  good  faith  of  the 
trustees,  the  fact  remains  that  they  bad,  by 
their  own  admission,  failed  to  comply  with 
the  obligation  which  rests  ui>on  all  trustees 
to  Iieep  full  and  accurate  accounts  of  the 
trust  funds  coming  into  their  hands,  and  to 
render  an  account  thereof  to  their  bene- 
ficiaries. 


"Trustees  are  under  an  obUgatlOn  to  render 
to  their  beneficiaries  a  full  account  of  all  their 
dealinfTB  with  tbe  trust  fund  (8  Pomeroy's  Equi- 
ty Jurisprudence,  }  1063:  28  Am.  &  E^ng.  Eney. 
of  Law  [2d  Ed.]  p.  107^,  and  where  there  has 
been  a  negligent  failure  to  keep  tme  aoeoonts,  or 
a  refusal  to  account,  all  presumptions  will  be 
usainst  the  trustee  upon  a  settlement  (Lupton  v. 
White,  15  Ves.  [Eng.]  432.  440;  Blauvelt  v. 
Ackermao,  23  N.  J.  £q.  495:  ILAndis  v.  Scott, 
32  Pa.  4m"  Bone  T.  Hayes,  154  CaL  700,  768^ 
SO  Pac,  XtZm 

[I]  Tbe  enttre  trial  was  eondncted  npcn 
the  erroneous  theory  that  tiie  bnrdoi  of  xHOOf 
was  upon  the  beneficiary  to  point  out  the 
particulars  in  which  tbe  account  was  errone- 
ous, and  that  she  was  bound  to  go  forward 
and  estaUlsh  afllrmatiTely  the  Impro^fety  of 
the  <^rges  and  credits  whldi  she  assailed. 
Sucb  Is  not  the  law. 

That  the  defendants  had  failed  to  comply 
with  tii^  duty  to  keep  accurate  and  detsiUed 
accounts  Is  manifest  from  the  fiicts  already 
recited.  In  th^r  answ»  the  trustees,  after 
admitting  errors  amounting  to  several  tlHii^ 
sand  dollars,  allege  that  the  plaintiff  Is  in- 
debted to  them  in  the  sum  of  fl4,00a.'  Tbe 
report  of  the  expert  shows  an  Indebtedneaa  of 
the  plaintiff  to  the  trustees  of  99,904.05.  The 
court  finds  that  such  Indebtedness  amounted 
to  $8,996.17.  niese  discr^MUdes,  In  and  of 
themselves,  demonstrate  that  many  errors 
must  have  found  thdr  way  Into  the  acoonnts 
as  presented. 

[4]  If  we  take  the  statement  pr^ured 
the  expert  as  a  final  account  of  the  executors, 
the  record  furnishes  no  means  of  ascertain- 
ing how  the  court  arrived  at  its  conclusion 
that  the  balance  due  was  $8,996.17.  There 
Is  a  mere  general  finding  that  the  plaintiff  is 
Indebted  to  the  defendants  in  this  amonnL 
Upon  the  new  trial,  which  we  shall  have  to 
order,  the  findings  should  be  drawn  in  such 
manner  as  to  disclose  the  particular  items 
allowed  and  rejected.  Even  if  we  accept  tbe 
ultimate  flndlog  as  technically  sufiSdrat,  It 
must  be  held  the  trustees  failed  to  prove  an 
account  that  would  justify  the  judgment  un- 
der review.  The  appellant's  attacks  npon  the 
various  items  of  the  accounts  are  well  found- 
ed In  at  least  enough  particulars  to  bring 
the  balance  well  below  tbe  figure  found  by 
the  court. 

[B]  A  few  of  the  matters  dwelt  on  by  tlie 
appellant  may  be  mentioned.  A  one-thirtl  in- 
terest In  certain  promissory  notes  belonging 
to  the  estate  of  Alberto  Trescony  was  dis- 
tributed to  the  trustees,  and  It  is  claimed 
that  the  trustees  should  have  been  charged 
with  one-tliird  of  the  face  value  of  the  notes 
not  collected.  It  was  the  duty  of  the  trustees 
to  collect  these  notes,  and  they  were  liable 
for  the  amount  of  them  with  interest,  unless 
they  made  it  appear  that  the  failure  to  col- 
lect the  notes  was  not  due  to  their  fault  In 
re  Sanderson,  74  Cal.  203,  20i,  15  Pac  753. 
With  respect  to  two  of  these  notes,  that  of 
M.  Orradre,  and  that  of  D.  Amestoy,  tben 
was  no  satisfactory  showing  that  the  notes 
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conld  not,  with  due  diligence,  bare  been  col- 
lected. 

[6]  Tbe  trustees  leased  a  part  of  the  trast 
lands  to  J.,  Parsons,  the  lease  containing  a 
provision  for  tbe  parment  of  $458.86  in  addi- 
tion to  a  prt^rtion  of  the  crop  grown.  A 
lease  to  Charles  Parsons  called  for  a  payment 
of  $116  in  like  manner.  By  the  leases  the 
trustees  were  given  a  crop  mortgage  to  se- 
cure these  payments.  The  cash  rentals  were 
not  accounted  for.  The  testimony  of  one  of 
the  trustees  was  that  these  payments,  al- 
though described  as  cash  rratal,  In  reality 
represented  a  cash  advance  that  had  been 
made  to  the  tenant  by  the  trustees  personal- 
ly. The  explanation  conflicted  with  the  writ- 
ten lease  which  the  defendants  liad  executed 
as  trustees.  Furthermore,  the  arrangement 
testified  to  was  In  violation  of  their  duty. 
They  could  not  use  the  trust  property  to  se- 
cure repayment  of  advances  made  by  them 
personally.  Civ.  Code,  {  2229.  In  so  doing 
they  were  assuming  a  position  antagonistic  to 
that  of  their  beneBclaries,  and  any  advantage 
or  profit  received  by  them  through  the  trans- 
action is  deemed  In  law  to  belong  to  the  bene- 
ficiaries. Western  S.  L.  I.  Co.  v.  Lockwood, 
166  CaL  185.  135  Pac  496. 

[7]  Certain  land  was  leased  to  Ingram  and 
Sargent  at  an  annual  rental  of  $1,426.  Tbe 
accounts  show  that  only  $1,225  was  collected 
for  1894.  The  appellant  claims,  and  rightly, 
that  tbe  trustees  were  bound  to  account  for 
the  balance  of  $200,  unless  they  could  show 
some  good  reason  for  tbe  failure  to  collect  it. 
Johnscn  knew  nothing  about  the  subject,  and 
Trescony  gave  a  vague  and  uncertain  expla- 
nation which  can  taaidly  be  termed  satisfac- 
tory. 

[S]  Fnm  time  to  time  the  trustees  advanc- 
ed money  to  the  beneficiaries  for  living  ex- 
prases.  In  the  account  prepared  by  Lutgen 
the  plalntUF  was  charged  with  $1,228  claimed 
to  have  been  advanced  to  her  in  the  Salinas 
City  Bank,  and  not  charged  to  her  In  the 
orlgbial  acoonnts.  These  durges  are  attack- 
ed as  not  being  supported  by  vouchers  or 
tbe  testimony.  Tbe  objection  la  suworted  lnj 
the  record.  The  charges  were  based  by  the 
expert  solely  on  memorandum  checks  ca  tags 
found  among  tbe  papers  of  the  bank.  They 
were  not  signed  by  tbe  plaintiff,  Sucb  tags 
do  not  constitute  vouchers  showing  payment 
to  her.  Estate  of  Bose,  63  Cal.  349.  Further- 
more, many  of  the  tags  do  not  purport  to  be 
for  remittances  to  the  plaintiff,  but  contain 
merely  the  words:  "For  Bemlttanc&  Debit 
Cbrlstal  Heirs."  "Ftor  Check  to  S.  F.,  Debit 
Cbrlstal  Heirs  Estate."  "For  Gk.  D.  K.  B. 
Co.  Debit  Cbrlstal  Heirs  Estate'— and  the 
like.  The  appellants  claim  that  the  'tags  of 
this  class  aggr^ate  $700.36.  The  defendants 
do  not  dispute  this  computation,  and  we  do 
not  feel  called  upon  to  make  a  minute  exami- 
nation of  the  record  to  verify  the  figures. 
Bearding  this  charge  of  $1,228,  the  respond- 
ents say  Id  their  brief  that  the  plaintiff  was 
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preaHit  during  the  trial  and  did  not  take  the 
stand  to  deny  receipt  of  the  amounts  ^>eclfied 
in  the  tags.  The  faolt  In  this  argument  is 
that  whlc^  we  have  already  mentioned  as 
permeating  tbe  oitire  proceeding,  viz.  that  it 
Is  assumed  that  the  burden  la  .upon  the  bene- 
ficiary to  disprove  the  correctness  of  Items  In 
the  account,  whereas,  in  fact,  the  burden  is 
upon  the  trustees  to  prove  that  diarges  made 
by  them  are  proper. 

[>,  10]  The  accounts  filed  In  the  probate 
couit,  as  well  as  the  restated  account  of  Lut- 
gen,  contain  charges  against  plaintiff  for  in- 
terest, aggregating  thousands  of  dollars. 
Early  in  the  history  of  the  trust,  the  trustees 
opened  an  account  with  the  Balinas  City 
Bank.  This  account  was  almost  continually 
overdrawn,  and  the  bank  charged  interest  on 
tbe  overdraft  at  varyiug  rates,  compounded 
monthly.  If  It  was  necessary  to  borrow  this 
money  and  the  terms  of  the  borrowing  were 
reasonable,  the  charge  was  a  proper  one 
against  the  trust  estate^  But  It  appears  that 
during  all  this  time  one  of  the  trustees  was 
collecting  money  for  the  trust  estate.  This 
money,  or  a  large  part  of  it,  he  would  hold 
without  depositing  It  in  bank,  and  would 
pay  It  out  from  time  to  time  on  behalf  of  the 
trust  estate.  Obviously,  If  this  money  had 
been  deposited  promptly  when  received,  it 
would  have  reduced  the  overdraft,  and  conse- 
quently the  Interest  charges  of  tbe  bank. 
AVhile  trustees  are  not  ordinarily  liable  for 
Interest  on  moneys  coming  Into  their  hands 
unless  they  have  Improperly  fnlled  to  Invest 
them  (Civ.  Code,  $  2261),  they  are  certainly 
not  justified  In  borrowing  more  money  than 
they  need,  and  charging  the  trust  with  loter- 
est  on  the  sums  so  borrowed.  Where  they 
have  idle  money  on  hand,  it  Is  their  duty  to 
so  apply  it  as  to  stop  unnecessary  interest 
charpes.  It  is  totally  Impossible  to  deter- 
mine from  the  record  what  the  proper  com- 
putation of  interest  should  be.  As  Is  said  by 
respondents  themselves: 

"It  is  undisputed  that  these  books  were  kept 
without  any  reference  to -the  correctness  of  the 
dates  of  tiie  entry  of  receipts  and  expenditures." 

TTpcm  the  new  trial,  it  will  be  the  duty  of 
Uve  trustees  to  establish  these  dates,  and, 
where  th^  are  unable  to  do  so,  the  compu- 
tation must  be  made  upon  the  basis  most  nn- 
&vorable  to  them. 

Numerous  other  Items  In  the  account  are' 
attacked  by  aH>ellant,  but  we  think  we  have 
discussed  enough  of  tbem  to  show  that  the 
Judgment  appealed  from  cannot  be  sustain- 
ed. The  case  most  he  ronanded  for  the  tak- 
ing of  a  new  account  In  accordance  with  the 
established  principles  of  equity.  The  court 
may  either  take  the  account  itself  or  make 
a  reference  for  that  purpose.  But  whichev- 
er mode  is  followed,  the  account  should  be 
stated  In  accordance  with  tbe  rules  to  which 
we  have  adverted,  L  e.,  that  It  is  the  duty 
of  the  trustees  to  support  every  item  of  their 
account,  and  that,  wherever  Uu^  fall  to  sup- 


Digitized  by  Google 


898 


168  PACIFIC  BEPORTEB 


(Gal. 


port  the  correctnen  of  a  cbarge  or  a  credit 
by  satiBfactory  evidence,  tbe  Item  must  be 
disallowed.  It  la  probable  that,  upon  any 
auch  settloBent  at  the  account,  these  trus- 
tees will  be  compelled  to  forego  r^yment 
of  sums  which  they  have  properly  and  In 
good  faith  expended  for  the  trust,  and  that 
they  will  be  charged  as  having  received  mon- 
ey in  cases  where  they  have  not.  In  fact,  re- 
ceived It,  and  conld  not  with  reasonable  dil- 
igence have  received  It  But,  If  this  be  the 
result,  it  will  follow  from  the  failure  and 
neglect  of  the  trustees  to  perform  their  duty 
of  keeping  full  and  accurate  accounts  of  their 
transactlMia.  Their  good  faith  cannot  save 
them  from  the  oonaeqvencee  of  this  neglect. 
Whatever  doubts  arise  from  tbsit  failure  to 
Ice^  Xffoper  records  or  their  Inability  to  es- 
tablish the  items  ot  their  accounts  must  be 
reaolved  against  them. 

We  shall  not  make  any  disposition  at  this 
time  of  the  qnestl(»iB  of  craupenaatlon  o<  trus- 
tees and  costs,  both  of  whidi  are  discussed  In 
the  hrleta.  These  matters  can  be  disposed  of 
by  the  court  below  upon  the  new  trial,  in 
view  of  tlw  fiLcts  as  thai  developed,  and  in 
accordance  with  equitable  principles. 

The  Judgment  and  the  order  denying  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 


AINSA  V.  MEBCAMTII^  TRUST  00.  OF 
SAN  FRANCISCO.   (S.  F.  7010.) 

(Supreme  Oonrt  of  Gallfomla.   March  7,  1917. 
R^iearing  Denied  April  4,  1017.) 

1.  CoaPOBATioNS  $=»479  —  Indebtedness  — 
Trust  Deed— LiABiLmr  or  Teustee. 
In  B  deed  wherry  a  corporatioD  accepted 
a  trust  OD  behalf  of  the  holders  of  bonds  of 
another  corporation  it  was  provided  that  the 
trustee  corporatioQ  should  not  be  liable  or  ac- 
countable for  the  acta,  defaults,  or  neglect  of 
any  agent  to  be  appointed  in  good  faith  for  any 
of  the  purposeB  expressed  in  the  mortgage,  and 
the  instrument,  referring  to  the  trustee,  auo  pro- 
vided that  no  liability  or  reroonalMlity  should 
attach  to  the  corporation  other  than  for  the 
exracise  of  reasonable  diiiffeace  in  the  perform- 
ance ot  the  trust,  when  action  on  its  part  should 
become  necessary,  and  that  It  should  not  be  re- 
quired to  take  any  afllrmative  action  on  behalf  of 
the  holders  of  bonds  unless  indemnified,  nor  be 
compelled  to  pay  any  taxes  assessed  or  imposed 
on  any  of  the  property  unless  the  moneys  neces- 
sary uould  be  furoisUed  by  the  company  issuing 
the  bonds  or  their  holders,  and  that  no  lia- 
bility accountability  should  attach  to  the 
corporation  trustee  if  it  should  fail  to  proceed 
to  foreclose  the  mortgage,  but  that  a  new  trus- 
tee should  be  appointed  in  such  case.  Held,  that 
Iqr  becoming  trustee  under  such  deed,  and  by 
issuing  its  certificate  of  genuineness  to  the  bonds, 
the  corporation  trustee  did  not  assume  any  ob- 
ligation to  pay  the  losses  of  bondholders  arising 
from  abandonment  of  work  on  its  property  by 
the  corporation  issuing  bonds,  did  not  become 
liable  for  representations  made  by  the  mortRagor 
company,  and  did  not  become  liable  to  bond- 
holders for  defects  in  the  mortgegm^s  title  aft- 
er issuance  of  tlie  txmds,  Having  expressly'  pro- 


tected itself  from  UabUity  for  the  reprastnta- 
tions  of  the  mortgagor  company. 

[Ed.  Note.— For  other  cases,  see  OorponOam, 
Cent.  Dig.  H  1S68.  1872-3A74.] 

2.  TttusTs  «s»179— LiABnrrr  or  T»vbsxu— 
Ebrors  in  Judgment. 

Ordinarily  trustees  are  bound  to  a  fidr  ex- 
ercise of  thdr  Judgment,  and  to  the  onarifish 
exerdse  of  good  faith,  and,  irtdle  supine  ne^ 
gence  or  wfllful  debiult  will  render  them  lia- 
ble, mere  error*  ot  Judgment  will  not. 

[Ed.  Note.— For  other  eases,  see  Tmsts,  Oent 
Dig.  g  2.S3.J 

3.  TansTS  *=>170— Powna  ard  Oblioatios 

OF  TaUSTEB— INSTBIIICBHT  CBSATINQ  TbCST. 

A  trustee  of  an  express  trust  derives  his 
power  from  the  instrument  creating  It,  and  such 
instrument  furnishes  the  measure  of  hia  obliga- 
tion. 

[Ed.  Note.— Fmr  other  cases,  see  Trusts,  Cent 
Dig.  §  233.] 

4.  Mortgages  «ss>200— Trust  Dsbd—Obuga- 
TiON  OK  Trustee. 

A  trustee  under  deed  of  trust  does  not  as- 
sume the  important  obligations  in  some  Instanc- 
es cast  upon  a  trustee  by  operation  of  law;  as 
ordinary  trust  deed  being  little  more  than  a 
mortgage  with  power  to  convey. 

[Ed.  Noto. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  SS  406-408.] 

5.  Cokpobatioks  «=>479-TRUffr  Deed— Thus- 
tee  A8  COUHOn  AOXNT. 

A  trustee  under  an  ordinary  deed  of  trust  is 
the  common  agent  of  both  parties,  and  required 
to  act  impartially. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1869,  1872-1874.] 

6.  Cobpdrations  «=»47e--TBn8i  Dbbd— Dot* 
OF  Tbubteb  to  Pboteot  SncDBirr. 

A  trustee  in  a  corporation's  deed  of  trust  to 
secure  bonds  owes  a  daty  to  the  bondh<^ders  of 
preservation  and  protection  of  the  security,  if 
the  means  of  the  defense  are  known  to  the  trus- 
tee or  may  with  dUigence  be  discovered. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  U  1869,  1872-1874.] 

7.  Cobpobations  «=»470-Tbust  Deed — Ckb- 

TIFICATION  OF  COBPOBATB  BONM  BT  TBUS- 

TEB— '  'CEBrwrr"— '  'Gbnuihb.  ' ' 
A  corporation  trustee's  certificate  to  the 
bonds  of  another  corporation  which  merely  cer- 
tified that  each  bond  to  which  it  was  attached 
was  one  of  a  series  of  1,000  bonds,  and  that  the 
coupons  were  "gamine,  merely  guaranteed  the 
bonds  and  couikhis  as  the  Issue  of  the  corpo- 
ration purporting  to  execute  them,  since*  "cer- 
tify" means  to  testify  In  writing,  to  give  a  cer- 
tificate, or  to  make  a  declaration  about  a  writ- 
ing, and  the  word  "genuine"  means  "not  spuri- 
ous, counterfeit  or  false,"  and  its  use  did  not 
involve  the  legal  suffleieney  of  the  secmity;  the 
purpoee  of  the  cwtiBcatlon  not  bdng  to  insure 
the  sufficiency  of  the  security,  but  to  prevent  as 
overissue. 

[Ed.  Note.— For  other  cases,  see  Oorporatioos. 
Cent.  Dig.  gS  I860, 1872-1874. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Secwid  Series,  Outlfy;  Oenuin&} 

Departm«it  2.  Appeal  fnun  Snperfor 
Court,  City  and  County  of  San  Fcandaco: 
F.  J.  Murasliy,  Jndge. 

Action  by  James  Alnaa,  in  his  own  right 
and  as  trustee,  against  the  Mercantile  Trust 
Company  of  San  Frandsea  From  a  Judg- 
ment for  d^ndant.  pUintUf  ajfpeaSa.  Af- 
firmed. 


«9>For  oUmt  esMs  sm  same  top!e  end  KfiT-NUIfBER  In  all  Kaj-Nambmd  DlgasU  and  Indvcas 
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James  Alnsa.  X  O.  B.  RebbaM,  Bfarcel  E. 
Gerf,  and  C.  H.  Sooy,  all  <tf  San  JTraiictsco 
(Honte  A.  Deniliam,  of  San  Francisco,  of 
connMl),  for  appellaiit.  Mtniiaoa,  X>unne  & 
Brobecik,  at  San  Fmoclaco  (B.  L.  McWll* 
Hams,  of  Burllngame,  of  eonnael),  for  re- 
epondent 

MELYTN,  7.  Plaintiff  appeals  ttom  the 
Judgment  on  the  judgment  roll  alone. 

James  Alnsa  sued  In  his  own  right  and  as 
trustee  for  other  persons  owning  bonds  Is- 
sued by  the  Mexican  Anthracite  Coal  Mining 
Company.  The  basis  oC  plaintiff's  claim  Is  an 
alleged  breach  of  trust  on  the  part  of  the 
defendant,  a  trustee  under  a  deed  of  trust 
executed  by  the  Mexican  Anthracite  Coal 
Mining  Company  In  support  of  Its  braids. 
The  face  value  of  the  bonds  held  by  appel- 
lant according  to  the  allegations  In  the  com- 
plaint was  ¥700,000,  and  judgment  for  that 
amount,  with  Interest  compounded  yearly  at 
the  rate  ot  7  per  cent  per  annum  from  the 
1st  day  of  January,  1901,  was  demanded.  It 
was  the  theory  of  the  plaintiff  that  the  con- 
duct of  the  defendant  as  trustee  and  as  a 
corporation  whlcli  had  placed  its  certificate 
<m  the  bonds  of  the  said  mining  company  had 
made  the  Mercantile  Trust  Company  of  San 
Francisco  responsible  for  and  liable  for  the 
payment  of  the  losses  of  the  bondholders  due 
to  the  canses  which  will  be  more  folly  dis- 
cussed In  this  opinion. 

The  superior  court  found  that  the  Mexican 
Anthracite  Coal  Mining  Company  (which  we 
shall  call  the  "Mexican  Company")  was  at 
all  times  after  July  29,  1001,  a  cor]>oratioQ 
organized  under  the  laws  of  Arizona  and  do- 
ing business  in  the  state  of  Sonora,  Mexico; 
that  the  defendant  was  at  all  times  mention- 
ed in  the  complaint  a  Califomlan  corpora- 
tion doing  business  In  San  Francisco;  that 
the  "Compania  Explotadora  de  Carboniferos 
en  Sonora"  (which  we  shall  for  brevity  term 
the  "Sonora  Corporation")  was  at  all  times 
indicated  In  the  amended  complaint  a  cor- 
poration organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Sonora, 
republic  of  Mexico ;  that  Alnsa  and  his  asao- 
ciates'were  the  owners  and  holders  of  $603,- 
200  of  the  bonds  of  the  Mexican  Company; 
that  on  July  2,  1901,  the  Sonora  Corporation 
owned  and  possessed  certain  coal  mains, 
mines',  or  zones  named  in  the  amended  com- 
plaint ;  that  said  title  depended  upon  and 
was  held  by  virtue  of  a  concession  and  con- 
tract with  the  state  of  Sonora  (which  agree- 
ment Is  set  out  In  the  findings) ;  and  that  on 
or  about  July  2, 1901,  Gen.  O.  P.  HIagan,  with 
the  consent  of  the  state  of  Sonora,  entered 
Into  a  contract  for  the  purchase  of  the  said 
coal  lands  from  the  Sonora  Corporation. 
With  reference  to  the  last-mentioned  trans- 
action the  court  fbnnd: 

"That  neither  the  contents  of  Baid  contract  and 
deed  nor  the  facts  set  forth  therein  were  known 
to  the  def«idaat  except  in  so  far  as  its  terms 
and  conAtioiia  were  set  forth  In  the  dfiod  of 
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trust  hereinafter  mentioned  until  long  after  the 
execution  of  nld  contract." 

The  finding  contains  a  quotation  of  the 
contractual  portion  of  this  agreement  for  the 
purchase  of  the  said  coal  lands.  In  sub- 
stance It  provided  for  the  payment  by  Geo. 
Eagan  of  $25,000  American  gold;  that  the 
Mexican  Company,  for  which  It  was  specified 
he  was  making  the  purchase,  should  pay 
$700,000  in  bonds  on  January  1,  1902;  that 
the  bonds  should  be  guaranteed  by  a  first 
mortgage  on  the  real  and  personal  property 
of  Gen.  Eagan  and  the  Mexican  Company ; 
that  the  bonds  should  be  Issued  "with  all  the 
requirements  and  formalities  required  for 
their  validity  by  the  laws  of  the  state  of 
Sonora  and  the  federal  government  of  the 
United  States  of  Mexico" ;  that  the  Mexican 
Company,  or  on  its  default  Gen.  Eagan  him- 
self, would  perform  all  the  obligations  con- 
tained in  the  concession  to  the  Sonora  Cor- 
poration ;  and  that  upon  default  of  any  of 
the  stipulated  payment**  Eagan  or  the  Mexi- 
can Company  would  forfeit  all  sums  previ- 
ously paid.  On  its  part  the  Sonora  Corpora- 
tion guaranteed  the  validity  of  its  contract 
with  the  government  of  Sonora. 

There  were  also  findings  that  under  the 
laws  of  Sonora  the  contract  between  Oen.  0. 
P.  Eagan  and  the  Sonora  Corporation  was  a 
good,  valid,  and  absolute  conveyance  of  that 
corporation's  right  title,  and  interest  in  and 
to  the  ooal  lands;  that  the  $700,000  of  the 
bonds  to  be  paid  and  delivered  by  Oen.  Ea- 
gan to  the  Sonora  Corporation  in  consldera- 
tloa  for  said  conveyance  was  the  amount 
agreed  upon  by  the  parties  to  the  contract  as 
being  equivalent  to  the  Indebtedness  of  the 
Sonora  GorporatiOQ  to  its  creditors  and 
those  having  claims  upon  the  said  coal  lands, 
Including  plaintiff,  Jamea  Alnsa,  and  those 
represented  by  him;  that  on  September  13, 
1901,  Gen.  Eagan  deeded  said  coal  lands  to 
the  Mexican  Company,  but  that  his  wife  did 
not  join  In  the  conveyance;  that  the  deed 
was  not  stamped  nor  recorded  as  required 
by  Mexican  law;  but  that  these  defects  In 
the  execution  and  authendcation  of  the  deed 
were  not  known  to  defendant  when  a  certain 
deed  of  trust  was  executed  and  a  certificate 
was  attached  by  defendant  to  the  bonds  is- 
sued by  the  Mexican  Company.  Then  follow 
findings  r^ardlng  the  making,  execution  and 
delivery  to  the  defendant  by  the  Me^dcan 
Company  oa  November  12,  1001,  of  a  trust 
deed  In  and  to  the  ooal  lands  described  In 
the  conveyance  by  the  Sonora  Corporation  to 
General  Eagan  and  In  the  deed  by  him  to  the 
Mexican  Company  ;  and  it  Is  Qwdfloilly 
found  that  the  cmly  representations  ever 
made  by  tlw  defendant  ^th  reference  to  said 
coal  lands  were  contained  in  this  trust  deed, 
In  the  bonds  issued  by  the  Mexican  Company 
and  secured  by  said  trust  deed,  and  In  the 
coupons  attached  to  said  bonds.  The  deed  of 
trust  Is  set  out  at  length  in  the  flndinga,  as 
are  a  copy  of  one  of  the  bonds  and  a  copy 
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of  the  tnutee's  oertlflcate.  Ttda  certtflcate 
ts  in  the  following  words  and  flgnres: 

"This  ia  to  certify  that  the  within  hoaH  is  one 
of  a  scriefl  of  nineteen  hundred  (1,900)  bonds  is- 
sued by  the  Mexican  Anthracite  Coal  Mining 
Oompany,  and  described  in  the  mortgage  therein 
referred  to,  and  that  said  bond  and  tbe  coupons 
attached  thereto  are  genuine.  Mercantile  Trust 
Company  of  San  Frandsco,  Trustee,  by  Fred'k 
W.  Zale,  President" 

The  findings  redte  the  delivery  to  the  Son- 
era Ciorporatlon  and  to  the  plaintiff  and  oth- 
er creditors  of  $700,000  In  bcmds  in  accord- 
ance with  the  agreement  among  the  various 
parties  to  the  transaction,  and  that  defend- 
ant's r^reseutatlons  were  made  with  the 
purpose  of  Inducing  the  creditors  to  accept 
the  bonds. 

In  the  thirteenth  paragraph  of  the  amend- 
ed complaint  It  had  been  alleged  that  after 
the  sale  of  the  bonds,  the  Mercantile  Trust 
Company  of  San  Frandsco,  desiring  to  cheat 
the  purchasers  of  said  bonds,  united  with  the 
Mexican  Company  and  abandoned  all  wort 
on  the  coal  mains,  mines,  and  zones  and  de- 
stroyed all  mortgaged  estate  of  every  kind; 
that  defendant  refused  to  demand  of  said 
mortgagor  other  estate  In  Ueu  of  that  de- 
stroyed by  the  abandonment  of  all  work; 
that  defendant  declined  to  provide  money  to 
protect  the  mortgaged  estate ;  that  It  also  re- 
fused as  trustee  to  have  cured  the  defect  In 
title  arising  from  the  InflrmltleB  In  the  deed 
from  Bagan ;  and  that  defendant  assented  to 
the  abandonment  by  the  Mexican  Company 
of  work  on  the  coal  mains  and  zones.  The 
court  found  against  all  of  these  allegations, 
and  found  also  that  no  demand  was  ever 
made  upon  defendant  to  do  any  of  the  things 
which  plalntUF  alleged  In  the  said  thlrteentli 
paragraph  of  the  amended  complaint  that  de- 
fendant refused  to  do.  There  was  also  a 
finding  negativing  an  all^ti<m  that  defend- 
ant had  acted  In  coUnslon  with  Its  legal  ad- 
visers in  jrarposely  having  the  bonds  so 
drawn  as  to  be  of  no  value  It  was  also 
found  by  the  court  that  the  Mexican  Com- 
pany abandoned  entirely  all  control  and  pos- 
session of  the  coal  lands  In  February,  1903, 
and  that  said  lands,  according  to  the  con- 
tract between  the  republic  of  Mexico  and  the 
other  parties  thereto,  reverted  to  said  rc^b- 
Ua  There  were  speciflc  findings  in  whicSi 
certain  of  the  statutes  of  Mexico  were  fully 
set  forth. 

Appellant's  principal  oontentlMw  are  ttmt 
re^ondent,  as  trustee  undo-  the  ordlnaTy 
form  of  trust  deed,  la  liable  tat  the  represenr 
tati<»i8  made  by  the  mortgagor,  and  that, 
having  attached  its  certificate  to  the  bonds, 
the  said  trustee  became  liable  to  the  bond- 
holders tbr  the  defects  in  the  mortgi«or*s  ti- 
tle discovered  after  the  Issoaiice  of  tbe 
bMids. 

The  deed  of  trust  ocntained  a  leiwesenta- 
tlon  by  the  Mexican  Oompany  that  it  vna  tbe 
owner  of  the  property  to  be  mortgaged ;  that 
the  payment  of  tbe  bonds  was  secured  by  a 
mortgage  on  the  coal  lands  described;  that 


tiie  lands  were  mortgUEBd  to  leflpondeBt  as 
trustee;  and  that  aaiH  tnutee  abonld  bold 
the  property  to  secnre  Uie  payment  of  tbe 
bonds.  ThMO  n^nraeentatloiis  were  made  by 
the  Mexican  Company,  and  not  by  the  re- 
spondent nw  tnutee's  ceEttflci^  boretofote 
quoted,  merely  guaranteed  that  tbe  att«cb- 
ed  bond  was  one  of  a  aeries  of  1,900  "describ- 
ed in  the  mortgage  therein  referred  to,"  and 
that  the  bond  and  coupons  were  genuine. 
In  that  part  of  the  deed  whereby  the  re- 
spondent accepted  the  trust  on  behalf  of  the 
holders  of  the  bonds  it  was  expressly  iho- 
vided  that  the  &tercantile  Trust  Company  at 
San  Francisco  should  not  be  liable  or  ac- 
countable for  the  acts,  defaults,  or  neglect  ct 
any  agent  to  be  appoli^ied  in  good  faith  Dor 
any  of  tbe  purposes  eig[treB8ed  in  the  mort- 
gage, and  the  instrument  also  contained  the 
following  language  referring  to  the  tmstee: 

"That  no  other  liability  or  responability  shall 
under  any  circumstances  be  borne  by  or  attach  to 
it  than  for  the  exercise  of  reasonable  diligence 
only  in  the  performADce  of  the  trust  when  ac- 
tion on  its  part  tor  that  purpose  shall  become 
necessary,  end  that  it  shall  not  be  required  to 
take  any  afGi-mative  action  on  behalf  of  the 
holders  of  said  bonds  unless  indemnified,  nor  be 
compeUed  to  pay  any  taxes  which  may  be  »»• 
aessed  or  imposed  upon  any  of  the  property  here- 
in described,  unless  tbe  moneys  necessary  to 
pay  such  taxes  shall  be  furnished  by  the  Mexi- 
can Anthracite  Coal  Mining  Craopany  or  tbe 
holders  of  said  bonds,  and  farther  that  no  liabil- 
ity or  accountability  shall  attach  to  it.  if  it 
shall  fail  to  proceed  to  foreclose  this  mortgage, 
but  in  that  case  a  new  trustee  shall  be  appointed 
as  hcreinaboTe  provided." 

[1]  It  Is  very  evident  that  hy  becoming  a 
tmstee  under  such  a  deed  and  by  Issuing 
such  a  certificate  the  respondent  did  not  as- 
sume any  of  the  obligations  which  a^ieUant 

seeks  to  place  upon  it. 

[2]  Ordinarily  trustees  are  bopnd  to  a  fair 
exercise  of  their  Judgments  and  to  tbe  an- 
selflsh  exercise  of  good  faith.  "Very  supine 
negligence  or  willful  default  win  render  them 
liable,"  but  not  mere  errors  of  Judgment. 
ElUg  V.  Naglee,  9  Cal.  6S3-696;  Estate  of 
Cousins,  111  Cal.  441^9,  44  Pac.  182 ;  Es- 
tate of  Schandoney,  133  Cal.  387-303,  65  Pac. 
877. 

[3]  The  trustee  of  an  express  trust  derives 
his  power  from  the  Instrument  creating  tbat 
trust,  and  the  same  document  furnishes  tbe 
measure  of  his  obligations.  Pomeroy's  Equi- 
ty Jurisprudence  (3d  Ed.)  $  10^;  39  Cyc. 
290-^.  Applying  the  measure  at  these 
rules,  we  find  that  tbe  trustee  was  under  no 
extraordinary  duty.  It  was  not  an  Insurer 
of  the  tltie  of  the  Mexican  Company  to  tbe 
coal  lauds,  nor  was  it  bound  to  know  tbe 
law  of  Mexico  and  to  investigate  the  title  In 
tbe  Ught  of  the  statutes  of  fiiat  r^blic. 

[4]  A  trustee  under  a  deed  of  trust  doea 
not  assume  the  important  obligations  whlcb 
are  In  some  instances  cast  upon  a  trustee  by 
Operation  of  law.  An  ordinary  trust  deed 
is  little  more  than  a  mortage  wlOt  power  to 
convey.  Sacramento  Bank  v.  Al(»m,  121  Cal. 
87&-S8^,  68  Pac.  813;  Curtln  t.  Krohn,  4 
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Cal.  App.  131-136,  87  Pac.  248;  HoUTwood 
Lumber  Co.  t.  Love.  155  Cal.  270-273,  100 
Pac.  308  ;  MacLeod  t.  Monm,  153  Cal.  97-99, 
94  Pae.  604 ;  Tyler  t.  Currier,  147  Cal.  31-36. 
81  Pac.  319;  Weber  v.  MeCleverty,  149  Cal. 
316-321,  86  Pac  706. 

[I]  A  trustee  under  an  ordinary  deed  of 
trust  Is  the  common  agent  of  both  parties 
and  is  required  to  act  impartiaUy.  Cook  on 
Corporations  (7th  Ed.)  p.  3050;  J<mes  on 
Mortgages  (6th  Ed.)  S  1771.  Some  authori- 
ties hold  that  he  is  not  a  trustee  at  all  in 
a  technical  sense.  28  Am.  and  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  765. 

[I]  Appellant  dtes  authorities  to  the  ef- 
fect that  a  trustee  owes  a  duty  to  the  bond- 
holder of  preservation  and  protection  ot  the 
security.  This  is  undoubtedly  true  if  the 
means  of  defense  are  known  to  the  trustee 
or  may  with  diligence  be  discovered.  Cuth- 
bert  V.  Chauvet,  136  N.  T.  326-832,  82  N.  B. 
1088,  18  L,  R.  A.  745.  But  in  the  present 
case  the  court  found  that  the  trustee  was 
not  cognisant  of  the  Infirmities  in  the  con- 
veyance fnHn  Gen.  Eagan,  and  there  la  noth- 
ing In  the  terms  of  the  trust  itself  which 
Imposes  upon  the  trustee  the  duty  of  cor- 
recting  defects  of  this  sort.  Obviously  the 
defendant  could  not  compel  the  Mexican 
Company  to  perform  the  stlpnlated  work  on 
the  coal  lands,  and  it  is  equally  clear  that, 
If  the  title  of  the  latter  corporation  to  the 
land  was  void  by  reason  of  the  defects  In 
the  conveyance  from  Oen.  Eagan,  the  doing 
of  such  work  would  not  have  operated  as  a 
protectlmi  to  the  security.  We  may  there- 
fore dismiss  fnnn  coiudderatton  the  asserted 
neglect  of  the  trustee  In  falling  to  compel 
performance  of  mlidng  operations  on  the 
property  in  Bf^co  and  determine  whether 
m  not  respondent  was  bound  to  know  the 
law  of  MexSeo  and  to  protect  the  Ixmdhold- 
ers  by  having  the  title  of  flie  Blexican  Oom- 
iwny  made  perfect  Even  If  we  assume  that 
In  the  ultimate  execution  of  its  duties  the 
trustee  might  have  beoi  onnpelled  to  have 
resort  to  the  laws  of  Mexico,  this  assump- 
tion doee  not  charge  it  wltii  knowledge  ot  the 
Mexican  law  relating  to  emveyances.  In 
tiie  mw^age  or  deed  ot  trust  the  Mexican 
Company,  and  not  the  trustee,  stated  that 
the  former  was  owner  of  the  "^vea  car- 
boniferous sones";  that  the  Mexican  Com- 
pany was  about  to  Issue  bcmds;  and  that 
said  bonds  should  be  secure  by  a  first  mort- 
gase  on  the  Mexican  Company's  proiierty. 
After  these  representations  were  made  by 
the  Mexican  Company,  then  the  trustee  con- 
sulted to  act,  but  protected  Itself  by  certain 
conditions  expressed  in  the  Instrument, 
among  which  was  ft  provlsltni  that  no  liabil- 
ity should  attach  to  the  said  Mercantile 
Trust  Company  of  San  Prandseo  exc^t  "for 
the  exendse  of  reasonable  diligence  only  in 
performance  of  the  trust  when  acUou  on  Its 
part  for  Otat  purpose"  should  become  neces- 
sary' It  Is  evldfflit  that  respondent  thus  ex- 


pressly protected  Itself  from  IlabUlfcy  for 
the  representations  of  the  mortgagor. 

[7]  Examining  the  certificate  to  the  bonds, 
we  find  that  it  merely  certifies  that  each 
Nmd  to  which  It  Is  attached  is  one  of  a 
series  of  1,900  bonds,  and  that  the  coupons 
are  ."genuine."  The  word  "certify"  is  well 
understood.  It  means  "to  testis  In  writ- 
ing ;  to  give  a  certificate ;  or  to  make  a  dec- 
laration about  a  writing."  New  Standard 
Dictionary.  The  word  "genuine"  means  "not 
spurious,  counterfeit,  or  false."  Webster's 
Dictionary.  As  was  said  in  Moore  v.  Copp, 
119  Cal.  432,  51  Pac.  630: 

"By  genulDeness  is  meant  nothing  more  Giaa 
that  it  18  not  spurious,  counterfeit,  or  of  different 
import  on  Its  face  from  the  one  executed,  but  is 
the  identieal  instruoient  executed  by  the  party." 

The  certificate  merely  guaranteed  the  bonds 
and  coufrons  as  the  Issue  of  the  corporation 
purporting  to  execute  them.  To  hold  that 
the  word  "genuine"  Involved  the  legal  suffi- 
ciency of  the  security  would  be  to  stretch 
the  deflnitifm  of  the  word  beyond  the  limits 
of  any  Interpretation  of  Its  meaning  horeto- 
fore  given.  The  purpose  of  the  cert  Ifliat ion 
was  not  to  Insure  the  sufScIency  of  the  se- 
curity. It  was  to  prevent  an  overissue.  Pat- 
terson V.  Guardian  Trust  Company,  67  Misc. 
Kep.  614,  122  N.  T.  Supp.  773.  The  rule  on 
this  subject  is  well  stated  by  Mr.  Jones 
as  follows: 

"The  limited  and  guarded  terms  of  a  trus- 
tee's certificate  cannot  be  lawfuUy  held  to  emr 
brace  a  representntioji  or  guaranty  of  the  truth- 
fulness of  the  description  of  the  obligation  as 
made  by  the  obligor.  Trustees  act  for  a  com- 
paratively trifling  consideration,  limiting  their 
liability  to  tbeir  own  acts  of  negligence  and  mis- 
conduct, and  it  would  be  unf&ir  to  put  so  serious 
a  burden  as  a  ^aranty  upon  them.  So  far  as 
nppears,  there  is  not  a  single  adjudication  ex- 
tending their  liability  to  even  an  implied  guar- 
anty of  the  securities  whose  mere  Identity  they 
have  authenticated."  Jones  on  Corporate  Bonds 
and  Mortgages  (Bd  Ed.)  f  287a. 

This  declaration  of  the  law  Is  supported 
by  TschetlnUn  r.  City  Trust  Co.,  186  N. 
T.  432,  79  N.  B.  401;  Banemsdimldt  v. 
Maryland  Tnut  Ca.  89  Md.  507,  43  AtL  700 ; 
and  Davidge  v.  Guardian  Trust  Co.,  203  N. 
Y.  331,  96  N.  E.  751. 

Ai^llant  ccmtends  that  the  provision  In 
the  deed  of  trust  purporting  to  limit  reqjiond- 
ent's  liability  is  Ineffectual  and  void.  In 
support  of  this  contention  Mullen  v.  Bastem 
Trust  A  Banking  Co.,  108  Me.  498,  81  Atl. 

Is  dted  but  Uie  citation  does  not  sus- 
tain the  position  which  appellant  takes. 
That  was  a  case  in  which  a  false  certificate 
was  made  to  support  an  overissue  of  bonds. 
The  trui^  sought  to  avoid  liability  under 
the  language  of  the  Irust  deed  exempting  It 
from  responsibility  for  the  acts  or  omis- 
sions of  its  i^ents.  The  Supreme  Court  of 
Maine  held  that  this  provision  was  not  in- 
tended to  refer  to  the  act  of  the  trustee  In 
authentlcatfaig  the  bonds,  but  to  Its  duties, 
pow^,  and  immunities  after  tt  should  have 
taken  possession  of  fiie  trust  ptapertj.  That 
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case  la  In  hartnony  with  the  other  authori- 
ties dted  above  because  la  the  oplulon  the 
purpose  of  a  certificate  on  a  bond  Is  declared 
to  be  "to  guarantee,  not  the  value  or  suffi- 
ciency of  the  property  behind  the  bond,  but 
the  validity  of  the  bond  itself  as  a  legal 
instrument  and  the  fact  that  It  Is  secured  by 
a  trust  mortgage." 

No  other  alleged  errors  merit  analysis. 

It  follows  from  the  foregoing  discussion 
that  no  material  error  was  committed  by  the 
BtQMrlor  court 

The  judgment  is  affirmed. 

Weooncnr:  HBNSHAW.J.;  LOBIGAN^J. 


In  n  STEWART'S  ESTATE.  (S.  F.  7739.) 
(Supreme  Court  of  California.  March  9, 1817.) 
Taxation  «5>8G4— Inhebitahob  Tax— Pbop- 

EBTY  LlABLX  —  HOHEffrXAD  —  "T&4VBRB  OV 
TlTLB  OB  OF  INTEBCST." 

Civ.  Code,  I  1265,  and  Code  CSt.  Proc  i 
1474,  provide  that  where  a  homestead  is  de- 
clared upon  community  property,  upon  the  death 
of  the  husband  his  title  to  the  land  impressed 
with  tbts  homestead  vesta  absolutely  In  the  wid- 
ow. Inheritance  Tax  Act  (St.  1913,  p.  1067)  g 
2,  imposes  an  inheritance  tax  upon  the  transfer 
of  property  by  will  or  by  the  intestate  or  home- 
stead Uiws  from  any  person  dying  seised  or  pos- 
sessed of  the  property  while  a  resident  of  the 
state  or  by  any  probate  homestead  set  apart 
from  said  proper^.  Held,  section  2  indicates 
that  a  ''transfer  of  title  -or  of  interest,"  as  used 
In  the  inheritance  tax  law,  means  a  transfer  ac- 
complished by  operation  of  law  as  well  as  by 
the  act  of  the  parties,  and  that  homestead  prop- 
erty, title  to  woich  was  transferred  to  the  widow 
by  and  on  the  death  of  her  hiuband.  was  liable 
to  an  inheritance  tax. 

[Ed.  Note.— For  other  cases,  see  Taxatlni, 
Cent.  Dig.  g  16T9. 

For  other  definitions,  see  Words  and  Phrases, 
S^rst  and  Second  Series,  Transfer.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  Count;  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  James 
Stewart,  deceased.  From  a  decree  of  the 
probate  court  adjusting  the  Inheritance  tax, 
John  S.  Chambers,  as  Controller  of  the  State 
of  California,  appeals.  Decree  reversed  In 
part 

Albert  H.  ElUott,  Asst.  Inheritance  Tax 
Atty.,  of  San  Francisco  (Robert  A.  Waring, 
Inheritance  Tax  Atty.,  of  Sacramento,  of 
counsel),  for  ai^iellant  James  C  Sims,  of 
San  Francisco,  tar  respondent 

HENSUAW,  J.  In  1913  Emma  Georgina 
Stewart,  then  wife,  now  the  widow,  of  James 
Stewart,  deceased,  declared  a  homestead 
upon  community  property.  Upon  his  death 
title  to  the  land  impressed  with  this  home- 
stead vested  abstdutely  in  the  widow.  Clr. 
Code,  S  126*>;  Code  Civ.  Proc.  j  1474. 

Iq  the  adjustment  of  the  inheritance  tax 
due  to  the  state  from  the  estate  of  James 
Stewart,  deceased,  the  Judge  In  probate  re- 


lieved from  liability  for  such  inheritance 
tax  the  sum  of  95,000,  as  a  homestead  ex- 
emption. The  question  here  presoited  is 
whether  or  not  under  the  law  an  Inheritanoe 
tax  is  Imposed  upon  the  value  of  property, 
title  to  which  Is  thus  vested  by  Tlrtue  of 
the  homestead  laws.  The  Inheritance  tax  act 
of  1913,  In  section  2,  declares  that: 

"A  tax  shall  be  and  is  hereby  imposed  dpod 
the  transfer  of  any  nroperty  •  •  •  in  the 
following  cases:  1.  When  the  transfer  la  bj 
will  or  by  the  intestate  or  homestead  laws  of 
this  state,  from  any  person  dying  seised  or  pos- 
sessed of  the  property  while  a  resident  of  the 
state  or  by  any  probate  homestead  set  apart 
from  said  property."  Stats.  1918.  c  586. 

By  the  sections  of  the  Civil  Code  and  Code 
of  Civil  Procedure  above  cUed  title  to  the 
property  impressed  with  the  homestead  vest- 
ed in  the  widow  upon  the  death  of  the  hus- 
band. Hart  V.  Taber,  161  Cat  20,  118  Pae. 
252;   Humboldt  Sav.  Bank  v,  McCleverty, 

161  Cat  286,  119  Pac  82;  WaU  v.  Brown, 

162  CaL  807,  122  Pac.  478.  Subdivision  1  of 
section  2  of  the  Inheritance  Tax  Act  above 
quoted  unmistakably  Indicates  that  a  trans- 
fer of  title  or  of  interest,  as  used  in  the  in- 
heritance tax  law,  means  a  transfer  accom- 
plished by  operation  of  law  as  well  as  by  the 
act  of  the  parties.  It  appears  too  [dnin  to 
[>ermlt  of  discussion  that  under  these  cir- 
cumstances the  homestead  property,  title  to 
whl(^  was  transferred  to  the  vrldow  by  and 
on  the  death  of  her  husband,  was  liable  to 
the  Inheritance  tax  under  the  law  that  has 
been  quoted.  Respondent  has  filed  no  brief 
upon  this  appeal,  and  we  are  without  light 
as  to  the  views  she  may  entertain  In  support 
of  the  court's  decree.  Wherefore  tliat  de- 
cree, 80  far  as  it  exempts  from  the  inherit- 
ance tax  the  bomestead  property,  is>  reversed. 

We  concar:   HBLVIN.  J.;  LORXOAN,  J. 


ANDERSON  t.  MATHEWS.  Oounty  OeriL 
(S.  F.  8035.) 

(Supreme  Court  of  California.   Mardt  8.  1917.) 

1.  Indians  «s329— Bu;ctor8— CmziNS. 

Const.  U.  S.  Amend.  14  declares  that  all 
persons  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof 
are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside.  Petitioner  was  a  de- 
scendant of  mudnlized  Indians  who  were  living 
in  California  at  the  time  of  its  cession  from 
Mexico.  The  United  States  at  no  time  entered 
into  any  treaty  with  the  ancestors  of  petitioner 
who  was  bom  after  CalifiMmia  was  admitted  to 
statehood,  and  it  did  not  appear  that  the  croup 
of  Indians  of  which  petitioner  was  a  part  baa 
any  tribal  form  of  government,  although  they 
lived  together  and  as  a  rule  associated  only 
flmoQg  themselves.  Petitioner  was  married  un- 
der the  state  laws,  and  was  living  with  bis  fom- 
ily  in  a  honse  on  the  land  of  a  farmer  for  whom 
he  worked,  although  he  had  secured  an  allotmeot 
and  Gstabliabed  a  residence  on  land  purchased 
by  the  government  for  the  benefit  of  the  ladisDS 
of  which  he  was  one.  Held,  that  as  petitknter 
and  his  fellows  recognized  themselves  bonad  bT 
the  state  laws  and  conducted  themselves  aillula^ 
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I7  to  ^lite  peraona,  petitbmer  was  a  eltizai 
of  the  state  of  GaUfonua  and  entitled  to  i^atra- 
tion  as  a  voter. 

[Ed.  Note.— For  o&er  eaaea.  aee  Indiana,  Cent 
Di«.  I  24.] 

2.  CmzBNS  «=»3— FXBS0R8  BOBB  Within  Ju- 

BISDICTIOIT. 
Ordinarily,  every  person  residini?  In  the 
United  States  is  snlaeet  to  its  jarisdiction,  and 
if  born  there  is  bj  that  fact  a  citizen,  the  only 
exception  being  persons  who,  though  residing 
In  the  United  States  or  bom  therein,  are  for 
some  adventitions  reason,  as  for  axampls  rei^- 
dent  ministers  of  a  foreign  oountiy,  citiaeiui  of 
such  foreign  country. 

[Ed.  Note.— For  other  cases,  aee'  Citizens,  Gent 
Tjk-  »  2,  18.] 

8.  Indiaivs  ^»2  —  IifDuxr  Tusn  —  What 

Laws  Govkuv. 
Indian  trities  recognized  by  the  federal  gov- 
ernment are  not  subject  to  laws  of  the  state  in 
which  they  are  sltnated,  bat  they  retain  their 
right  to  local  Belf-govemment,  and  to  r^rulate 
and  control  their  own  aflaira  and  rights  of  per- 
sons and  property  except  as  Congress  has  oth- 
erwise specially  provided. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  ii  2.  S.] 

4.  Indians  «=>31  — OmzewsiTrp— Abandon- 

HKNT  OF  TBIBAI.  CONDITION. 

Under  Dawes  Ajct  Feb.  8,  1887,  c.  119.  §  6, 
24  StaL  390  (U.  S.  Comp.  St.  1913,  }  3951),  de- 
claring that  every  Indian  bom  within  the  terri- 
torial limits  of  the  United  States  who  has  v<dun- 
tarily  taken  up  within  said  limits  his  residence 
separate  and  apart  from  any  tribe  of  Indians 
therein,  and  has  adopted  the  habits  of  civilised 
life,  is  declared  to  be  a  citizen  of  the  United 
States,  whether  he  has  been  by  birth  or  other- 
vrise  a  member  of  any  tribe  of  Indians,  an  In- 
dian who  abandoned  all  forms  of  tribal  govern- 
ment, marrying  under  the  state  laws  and  labor- 
ing as  did  white  men  in  that  vicinity,  Is  a  dti- 
aen  of  the  United  States. 

[Ed.  Note.— For  other  eases,  see  Indians,  Gent. 
Dig.  I  23.] 

6.  Indians  4^2  —  DnviNCT  Tubes— Begoo- 

NmON. 

The  establishment  of  a  school  by  the  federal 
government  for  the  use  of  a  group  of  Indians 
and  the  purchase  of  land  for  allotment  to  them 
does  not  constitute  a  recognition  of  them  as  a 
distinct  tribe  with  independent  self-government 
BO  as  to  take  them  from  without  the  scope  of 
the  state  laws. 

[Ed.  Note.— For  other  cases,  see  Indians,  Oent 
Dig.  ii  2,  3.] 

In  Bank.  Application  by  Ethen  Andmnn 
for  a  writ  of  mandate  against  Sliafter  Math- 
ews, County  Clerk  of  Lake  Coonty,  Oal. 
Writ  issued. 

Charles  Easch,  of  Ukiah,  and  J.  E.  Pem- 
berton,  of  San  Francisco,  for  plaiotift.  Rob- 
ert Duncan,  of  Uklah,  and  H.  B.  CburchUl,  of 
Lakeport,  for  defendant 

SHAW,  J.  The  plaintiff  praya  for  a  writ 
of  mandate  against  the  defendant,  as  county 
clerk  of  Lake  county,  to  compel  the  said  de- 
fendant, as  such  clerk,  to  register  plaintiff  as 
an  elector  of  Seotts  Valley  precinct  in  Lake 
county.  A  demurrer  and  answer  were  filed 
to  the  petition,  but  the  case  has  been  submit- 
ted upon  a  stipulation  between  the  parties 
In  which  all  of  the  facts  are  stated  bearing 


nptm  the  case,  and  it  Is  unneceasary  to  r^br 
to  the  pleadii^  further. 

Sectlini  1  of  aitldfl  2  of  the  Oonstttntion 
declares  that  "every  natlTe  dtlsen  ot  the 
United  States,  everj  person  who  shall  have 
acquired  ta»  rights  of  dtlzenshlp  under  or 
by  virtue  of  the  treaty  of  Quovtaro,"  and 
who  possesses  certain  ottier  qaailflcations,  all 
of  whldi  It  Is  admitted  are  possessed  by  the 
plaintiff,  shaU  be  entitled  to  vote  at  all  eleo* 
tlons  autiunlzed  by  law.  Und&r  this  provi- 
sion the  plaintiff  la  entitled  to  reglst^tioo, 
provided  he  is  a  native  dtlsen  of  the  United 
States,  w  is  a  person  who  has  acquired  citi- 
zenship virtue  of  the  treaty  of  Queretara 
Hie  defendant  refused  registration  to  the 
plaintiff  cm  the  ground  that  he  is  of  the  In- 
dian race,  and  that  because  of  that  fact,  al- 
though born  in  this  state,  he  Is  neither  a  na- 
tive dtlzen  of  the  United  Statesi  nx  a  per- 
son who  acqnlred  the  rights  of  <dtteensfa4> 
under  the  treaty  of  Qaeretaro. 

The  treaty  of  Qneretaro,  or  Guadalupe 
Hidalgo,  as  It  Is  often  called,  by  which  the 
territory  embradng  the  present  state  of  Cali- 
fornia was  obtained  from  Mexico  by  the 
United  States,  was  made  at  Guadalape  Hidal- 
go on  February  28,  1848,  was  ratified  on 
March  16, 1848,  and  was  ftmnaUy  exchanged 
between  the  two  governments  at  Queretaro 
on  May  SO,  1848.  Article  8  thereof  (9  SUt 
929)  declares  that  "Mexicans  now  establish- 
ed in  territories  previously  belonging  to  M»- 
ico,  and  which  remain  for  the  future  within 
the  limits  of  the  United  States,  as  deflaed  by 
the  present  treaty,"  shall  become  citizens  of 
the  United  States  if  they  remain  in  such  ter- 
ritory for  one  year  without  declaring  tbelr 
intention  to  retain  Mexican  citizenship.  This 
provision  establishes  the  status  of  persons 
then  living  within  the  territory  referred  to, 
but  it  does  not  relate  to  persons  bom  In  the 
ceded  territory  after  It  became  a  part  of  the 
United  States.  It  applies  only  to  persons 
then  Uvlng,  "Mexicans  now  (then)  establish- 
ed" In  that  territoiy.  To  ascertain  the  citi- 
zenship of  after-bom  children  or  descend- 
ants of  the  persons  then  living  in  the  ter- 
ritory acquired  from  Mexico  we  must  look 
to  the  laws  of  the  United  States,  not  to  the 
treaty  of  Queretaro.  The  plaintiff  was  born 
long  after  the  making  of  that  treaty,  but  he 
is  a  lineal  descendant  of  Indians  who  were 
then  living  In  that  territory.  The  treaty  can 
have  no  bearing  upon  the  question  of  his 
citizenship,  unless  the  fact  that  his  ancestors 
wbre  made  citizens  by  that  treaty.  If  it  is  a 
fact,  is  material  thereto.  The  first  question 
for  consideration,  therefore,  is  whether  or 
not  he  is  a  citizen  of  the  United  States  by 
reason  of  his  birth  therein  after  Califmila 
became  a  part  of  the  United  States. 

[1]  The  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  declares  that: 

"All  persons  bon  or  uturalixed  in  the  Unit- 
ed States,  and  subiest  te  th*  jurisdictioa  there- 
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ot  an  citizens  of  tbe  United  States  and  of  the 
state  wherein  they  reside." 

It  was  said  by  Field,  J.,  while  sittli^  In 
the  circuit  court,  that: 

"Independently  of  the  constitutional  prorision. 
it  has  always  been  the  doctrine  of  this  country, 
except  as  applied  to  Africans  brought  here  and 
sold  as  slaves,  •  ♦  ♦  that  birth  within  the 
dominions  and  Jurisdiction  of  the  United  States 
of  itself  creates  citizenship."  In  re  Look  Tin 
Sing  (C.  C.)  21  Fed.  009. 

See,  also,  McKay  t.  Campbell.  2  Sawy.  122, 
Fed.  Gas.  No.  8,840;  Inglis  t.  Sailors  Snug 
Uarbor,  8  Pet.  120,  7  L.  Ed.  617;  United 
States  T.  Ark,  169  U.  S.  658,  18  Sup.  Ot.  456. 
i2  L.  Ed.  S90 ;  I^ch  v.  Clarice,  1  Sandf.  Ch. 
(N.  T.)  63&. 
In  McKay  v.  Campbell,  the  court  said: 
"To  be  a  citizen  of  the  United  States  by  rea- 
son of  bis  birth,  a  person  must  not  only  be  born 
within  its  territorial  limits,  but  he  must  also  be 
bom  subject  to  its  jurisdictitHi— that  is,  in  its 
power  and  obedience." 

The  plaintlfTs  place  and  time  of  birth,  un- 
der this  doctrine,  makes  him  a  dtteen  of  the 
United  States,  unless  tiic  fact  that  he  Is  of 
the  Indian  race,  together  with  snch  tribal  re- 
lations as  he  may  have,  place  him  In  the 
class  of  persons  who  are  not  bom  within  the 
"Jnrisdlctlon  of  the  United  States"  or  who 
are  not  "bom  •  •  •  subject  to  the  Juris- 
diction thereof,*'  as  it  is  expressed  in  the 
Fourteenth  Amendment. 

Indians  inhabiting  the  territories  embraced 
within  the  United  States,  prior  to  the  acquisi- 
tion of  territory  from  Mexico  in  1848,  were 
divided  into  separate  tribes,  sometimes  called 
nations.  The  political  relation  of  these  tribes 
or  nations  to  the  United  States  first  came  up 
fbr  consideration  in  the  Supreme  Court  of 
the  United  States  in  18.31,  In  the  case  of 
Cherokee  Nation  v.  Georgia,  5  Pet.  (30  U.  S.) 

I,  8  L.  Ed.  25.  It  was  hold  that  an  Indian 
tribe,  though  not  a  foreign  nation,  and  though 
under  the  protection  of  the  United  States,  is 
yet  "a  distinct  political  society,  separated 
from  others,  capable  of  managing  its  own  af- 
fairs and  of  governing  Itself."  And  In  Wor- 
cester T.  Georgia,  6  Pet  (31  U.  8.)  filS,  8  L. 
Ed.  483,  It  was  said: 

"Tbe  Indian  nations  had  alwa^K  been  consid- 
ered as  distinct,  Independent,  pobtinal  ccnnmuni- 
ties,  retaining  their  original  natural  rights,  as 
the  undisputed  pos^seors  of  the  mil,  from  time 
hnmemorial."   6  Pet  559,  8  L.  Ed.  483. 

This  doctrine  has  been  unlfwmly  followed 
and  enforced  ever  since  with  regard  to  all 
Indian  tribes  within  the  territories  mention- 
ed. Including  those  within  tbe  country  situ- 
ated in  the  (Ustrict  formerly  known  as  the 
territory  of  Or^n.  United  States  t.  Ark, 
aaprn.  169  U.  S.  681,  18  Sap.  Ct  456,  .42  L. 
Sd.  890;  McKay  y.  Campbell,  snin^  2  Sawy. 
132,  Fed.  Cas.  No.  8,8M;  United  States  v.  Os- 
borne, 6  Sawy.  408,  Fed.  Gas.  No.  10.599; 
£x  parte  Reynolds,  B  DlIL  398,  Fed.  Cas.  No. 

II,  719 ;  Jackson  r.  Goodall,  20  Johns.  (N.  X.) 
198 ;  The  Kansas  Indians,  5  Wall  7S7,  18  L. 
IDd.  607;  Scott  T.  Sandford,  19  How.  403,  15 
U  Bd.  681.  In  Elk  T.  WilUns.  U2  U.  S.  »4. 


5  Sup.  Ct  41,  28  L.  Ed.  643,  the  right  of  a 
member  of  one  of  these  Indian  tribes  to 
register  as  a  voter  in  tbe  state  of  Nebraaka 
was  considered.  He  had  fnlly  and  complete- 
ly surrendered  himself  to  the  jurisdiction  of 
the  United  States,  but  it  did  not  appear  that 
this  was  done  under  any  fedml  law  or  trea- 
ty or  that  the  United  States  had  aoo^ted 
his  surrender,  or  In  any  way  treated  or  rec- 
ognized him  as  a  dliz^  Speaking  of  Uiese 
Indian  tribes  tbe  court  there  said  (113  U.  & 
102,  5  Sup.  Ot  41,  S8  I/.  Ed.  643): 

"Indians  bom  within  the  territorial  limits  of 
the  United  States,  members  of,  and  owing  ink- 
mediate  allegiance  to,  one  of  the  Indian  tribes 
(an  aUen,  though  depoident  power),  although  in 
a  geographical  sense  bora  in  the  Uoited  States, 
are  no  more  'born  in  the  United  States  and  sub- 
ject to  the  jurisdiction  thereof,'  within  the  mean- 
ing of  the  Qrst  section  of  the  Fourteenth  Amend- 
ment, than  the  children  of  subjects  of  any  tor- 
ftign  govemmrat  born  within  the  domain  of  that 
goremment,  or  the  children  born  within  the 
United  States,  of  ambassadors  or  other  public 
ministers  of  foreign  nations." 

The  Indian  tribes  which  were  the  subject 
of  these  decisions  were  all  well  known  and 
recognized  as  distinct  communities  having 
laws  and  regulations  binding  upon  each  mem- 
ber and  which  were  in  some  manner  en- 
forced by  the  tribal  authorities.  There  were 
other  Indians,  in  various  places  in  the  differ- 
ent states  of  tbe  Union,  of  tribes  which,  to 
use  the  words  of  Justice  Johnson  in  his  dis- 
senting opinion  In  Fletcher  v.  Peck,  6  Cranch. 
(10  U.  S.)  at  page  146,  3  L.  Ed.  162,  had  'to- 
tally extinguished  their  national  fire,  and 
submitted  themselves  to  the  laws  of  the 
states,"  or,  as  stated  In  Worcester  r.  Georgia, 
supra,  6  Pet  580,  8  L.  Eld.  483,  were  "small 
remnants  of  tribes,  *  *  *  surrounded  by 
white  peculation,  and  who,  by  their  reduced 
numbers,  had  lost  the  power  of  self-govern- 
ment" and  had  become  subject  to  state  laws. 
In  Danzell  v.  Webquish,  108  Mass.  133,  it  is 
said  that  these  Indians  in  Massadiusetts, 
though  forming  well-known  tribes,  "having 
never  been  recognized  by  any  treaties  or  ex- 
ecutive or  legislative  acts  of  the  government 
of  the  United  States  as  independent  political 
communities,  were  under  the  control  of  the 
Legislature  of  the  state."  The  decision  in 
Elk  V.  Wilklns,  supra.  Is  avowedly  based  en- 
tirely on  the  premise  that  Elk  "was  born  a 
member  .of  one  of  the  Indian  tribes  within 
the  limits  of  the  United  States,  which  stIU 
exists  and  is  recognized  as  a  tribe  by  tbe 
goTa*nmcnt  of  the  United  States."  and  that 
the  United  States  had  never  provided  for  or 
recognized  his  separation  from  his  tribe,  ac- 
cepted him  OS  a  citizen,  or  assumed  Juris- 
diction over  him  except  In  connection  with 
its  political  relations  with  his  tribe 

Under  the  fiicta  stipulated,  th%  etatoB  ot 
the  plaintiff,  with  respect  to  these  two  dasses 
of  Indians,  la  not  <A&ax.  He  was  bora  In 
Gallforala,  after  its  admission  Into  the  Un- 
ion,  and  has  always  resided  time.  At  the 
time  of  the  treaty  of  Queretaro  his  ancestors 
wore  wild  and  undvlllzed  injinn^  settled  la 
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and  pomanently  InbaMtliig  Indian  vlUeges 
In  the  region  now  forming  Lake  county. 
That  and  for  several  years  thereafter  they 
Uved  In  tribes  and  maintained  tribal  rela- 
tions, the  nature  of  which  Is  not  stated.  3%ie 
name  of  the  tribe  Is  not  glren.  It  does  not 
aiqpear  that  It  was  known  by  any  name.  The 
nntted  States  has  never  made  any  treaty 
with  the  tribe,  or  with  any  tribe  of  which  It 
ever  formed  a  part,  or  with  the  particular 
group  or  vlllBge  of  Indians  with  whom  the 
plaintiff  associates  and  resides.  It  does  not 
appear  that  the  original  tribe  had  any  form 
of  government,  laws  or  regulations  of  any 
Und.  He  Is  one  of  a  gronp  of  Indians  re- 
side In  Lake  county,  and  who,  although 
surrounded  by  white  neighbors,  practically 
associate  exclusively  with  each  other  and 
with  other  Indians  la  that  and  adjacent  coun- 
ties. The  group  has  no  tribal  laws  or  regu- 
lations, and  no  organization  or  means  of  en- 
forcing any  such  laws  or  relations.  The 
only  sort  of  communal  organlzatloo  or  sem- 
blance of  political  autonomy  It  has  consists 
of  the  fact  that  one  of  tbem  has  the  title  of 
"captain,"  and  Is  treated  as  their  leader  or 
i^okesman,  end  receives  some  deference  and 
respect  on  that  account  But  he  has  no  au- 
thority. Disputes  are  sometimes  submitted 
to  him  for  settlement,  bat  his  dedsltms  are 
consddered  ^olly  advisory.  Eadi  party  ac- 
cepts or  rejects  them  as  he  chooses,  and  Qiere 
Is  neither  enforcement  nor  means  of  enforce- 
ment thereof. 

Some  years  ago  a  white  man  named  Bud£- 
nall  donated  a  tract  of  land  to  another  group 
of  Indians  in  the  vicinity,  on  which  said  In- 
dians reside  as  In  a  vlUage.  In  this  village 
the  TTnlted  States  has  established  a  school 
for  the  benefit  of  all  the  Indians  of  the  vicini- 
ty, and  It  provides  transportation  thereto  for 
the  chDdr^  of  the  plaintiff's  group  or  village. 
This  land  Is  held  in  trust  for  the  beneflt  of 
all  these  Indian  villages,  and  they  all  con- 
tribute to  pay  the  taxes  thereon.  Th^  have 
netrer  been  taxed  on  other  property,  and  the 
plaintiff  has  not  otherwise  paid  taxes. 

A  few  years  ago  the  federal  government 
purchased  a  tract  of  land  In  Lake  county  for 
a  home  for  these  Indians,  Including  the 
group  of  which  plalntlfE  Is  a  member,  upon 
whldi  any  family  of  the  group  can  live  and 
make  its  home.  It  has  been  subdivided  into 
lots  for  allotment,  in  severalty,  to  the  boie- 
flciaries.  '  The  plaintiff  has  sheeted  a  lot  and 
has  established  a  residence  thereon  where  he 
lives  when  not  employed  elsewhere.  He  has 
not  recelTed  any  certificate  or  pat»nt  for  the 
allotment  Tbe  Indian  agent  at  Bound  Val- 
ley Reservation  furnishes  some  food  and 
tilothlng  to  these  Indians  in  cases  of  extreme 
necessity  "and  attends  to  their  onilnary 
wants.**  No  explanation  Is  given  of  the  mean- 
ing of  the  phrase  Just  quoted.  In  no  other 
manner  has  the  United  States  dealt  with 
tbsae  Indiana  or  recognised  thdr  dlsthanit  or 


communal  exlstenoe  sprats  tnm  oQux  In- 
habitants of  the  state. 

The  plaintiff  and  the  other  Indiam  at.his 
group  maintain  themselves  and  their  ftunUles 
chiefly  by  doing  farm  work  for  wages  on  the 
forms  of  their  white  ndgbbors.  niey  also 
catch  fish  and  gather  acorns  which  they  dry 
and  store  for  winter  food.  When  at  work  for 
Airmers  they  live  in  houses  furnished  by  their 
employers  or  In  camps  in  the-  fields  near  their 
work,  returning  to  their  village  when  the 
employment  ends.  White  employes  also  camp 
in  the  fields  at  such  times  in  similar  manner. 
They  all  acknowledge  thems^ves  bound  by 
state  laws,  and  do  not  dlevute  the  jurisdic- 
tion of  the  state  over  them.  The  plaintiff 
was  married  under  state  law,  and  when  the 
petlti(m  was  filed  he  was  living  with  his 
family  in  a  house  on  the  land  of  a  farmer  for 
whom  he  was  working.  He  expects  to  return 
to  the  village  when  his  employment  ceases. 
It  Is  not  the  custom  of  those  Indians  to  mar- 
ry by  state  law.  They  usually  take  a  woman 
and  live  with  her  according  to  the  Indian 
custom,  by  her  paraits'  consent,  bnt  without 
a  ceremonial  marriage  after  our  forms.  They 
wear  clothes  similar  to  those  worn  by  their 
white  neighbors. 

[2,  3]  Prom  these  circumstances  we  think 
It  Is  clear  that  the  plaintiff  is  a  citizen  of 
the  United  States,  and  entitled  to  registra- 
tion as  a  voter.  Ordinarily  every  person  re- 
siding in  the  United  States  Is  subject  to  Its 
jurisdiction,  and  If  born  here  Is,  by  that  fact, 
a  citizen.  The  only  exc(5)tlons  to  this  rule 
are  persons  who,  although  residing  here,  or 
bom  here,  are,  for  some  adventitious  reason, 
subject  to  the  jurisdiction  of  some  other  coun- 
try or  political  community,  as  for  example, 
resident  ministers  of  some  other  country  and 
their  children  born  here,  or  members  of  In- 
dian tribes  recognized  as  such  by  the  fedoral 
government  The  Indian  tribes  recognized 
by  the  federal  government  are  not  subject  to 
the  laws  of  the  state  In  which  they  are  situat- 
ed. They  are  under  the  control  and  protec- 
tion of  the  United  States,  bnt  they  retain  the 
right  of  local  s^f-govemment,  and  th^  reg- 
ulate and  omtrol  their  own  local  alKiirs  and 
rights  of  persons  and  property,  except  as  Con- 
gress has  otherwise  specially  provided  by 
law.  Kansas  Indians,  72  U.  S.  756, 18  Ii.  Bd. 
667;  United  States  v,  Kagama.  118  U.  S. 
381-384,  6  Sup.  Ct  1109,  80  L.  Ed.  228;  Wall 
v.  Williamson,  8  Ala.  52 ;  Turner  t.  Flah,  28 
Miss.  311 ;  Boyer  v.  IMvely,  68  Uo.  S20.  For 
this  reason  Indians  of  that  description  are 
not  deemed  to  be  'Subject  to  the  Jurlsdlc- 
tlm"  of  the  United  States,  within  the  mean- 
ing of  that  phrase  In  the  Fburterath  Amend- 
ment and  In  the  decisions  first  above  cited, 
and,  though  born  here,  they  do  not  thereby 
become  citizens. 

The  plaintiff  and  the  group  of  Indians  with 
whom  he  associates  do  not  belong  to  any 
tribe  that  was  ever  known  or  recognized  as 
sutdt  by  tiie  United  States  as  a  distinct  pottt^ 
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ical  oommnnlty.  Hie  trlb^  so  far  as  we 
know,  never  had  a  tribal  coTemment  of  any 
sort  Admitting,  that  the  orl^nal  tribe  may 
have  had  auch  goTemment,  yet  the  plaintiff's 
group  never  had  any  fwm  of  self-gorem- 
moit  at  any  kind.  Neither  the  m^bers  of 
the  group  nor,  so  far  as  known,  the  maubers 
of  the  tribes  were  subject  to,  or  owed  al- 
legiance to.  any  gOTemment,  exc^  that  of 
the  TTnlted  States  and  the  state  of  Oallfomla, 
and,  prior  to  1S48,  that  of  Mexico.  The  rea- 
son for  the  mle  laid  down  in  Elk  v.  Wilklns, 
supra,  declaring  that  a  tribal  Indian  is  not 
a  dtlsen  of  the  United  States,  Is  wholly  want- 
ing here,  and  ther^ore  tbSa  case  is  governed 
by  the  general  mle  that  the  place  of  birth 
confers  citizenship.  The  plaintiff  and  his 
group  rather  belong  to  that  class  of  Indians 
described  in  Danzell  v.  Webqulsh,  supra,  and 
Fletcher  v.  Peck,  supra,  as  Indians  who  have 
lost  their  power  of  self-government  and  be- 
come subject  to  state  laws,  and  who  accord- 
ingly must  be  dtizens  by  birth,  since  they 
have  never  been  subject  to  any  jurisdiction 
other  than  that  of  the  United  States. 

[4]  Another  consideration  leads  to  the  same 
conclusion,  with  respect  to  the  plaintiff  par- 
ticularly. Section  6  of  the  act  of  Oongresa 
of  February  8, 1887,  known  as  the  Dawes  Act 
(24  U.  S.  Stata.  390),  provides  that  "every 
Indian  born  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken 
up,  within  said  limits,  his  residence  separate 
and  apart  from  any  tribe  of  Indians  therein, 
and  has  adopted  the  habits  of  civilized  life, 
Is  hereby  declared  to  be  a  citizen  of  the 
United  States,  •  •  •  whether  said  Indi- 
an has  been  or  not,  by  birth  or  otherwise,  a 
member  of  any  tribe  of  Indians"  within  the 
United  States.  The  tribes  of  Indians  here 
referred  to  must  be  taken  to  include  only  the 
tribes  recognized  as  such  by  the  United  States 
and  constituting  Independent  communities 
under  the  decisions  above  dted.  The  pro- 
vision contemplates  that  Indians  not  of  such 
tribes  may  become  dtlzeos  in  the  manner 
specified.  This  would  Include  the  plaintiff, 
if  It  be  conceded  that  be  would  not  be  a  clti- 
sen  but  fbr  this  statute.  He  voluntarily  lives 
separate  and  apart  ^m  any  recognized  tribe, 
he  works,  dresses,  eats,  and  lives  with  and 
m^ntalns  his  lawful  wife  and  his  family, 
after  the  manner  of  dvilized  peoples.  He 
comes  within  the  terms  of  the  statute,  and 
is  therefore  a  citizen. 

The  plaintiff  earnestly  contends  that  all 
Indians  residing  in  California  at  the  time  of 
the  cession  of  the  territory  to  the  United 
States  in  1348  were  dttzens  of  Mexico  un- 
der the  "Plan  of  Iguala,"  declaring  that  "all 
the  Inhabitants  of  New  Spain,  without  dis- 
tinction, whether  Eurt^ieana,  Africans,  or  In* 
dlans,  are  dtlzens  of  this  monardiy,  with  a 
rl^t  to  be  employed  In  any  post  according  to 
their  merit  and  virtues"  (U.  S.  v.  Bltehle,  58 
U.  S.  638.  15  U  Ed.  236)  ;  that  the  ancestors 


of  the  plaintlfl  were  "Mexicans  now  estab- 
lished" in  the  territory  ceded  to  the  United 
States  by  the  treaty  of  Queretaro;  that  ac- 
cordingly they  became  dtlsens  oi  the  United 
States  by  article  8  thereof;  and  that  plain- 
tiff became  a  ciUaen  by  reason  of  hla  ances- 
try and  birthplace.  It  has  been  said  that  the 
translation  of  the  word  "habltantes,**  in  the 
original  statement  of  the  Plan  of  Iguala,  as 
"inhabitants,"  In  the  version  above  given,  is 
not  accurate,  that  the  term  "habltantes^  In 
Mexican  usage,  "Is  limited  to  persons  having 
a  place  of  abode,  and  does  not  embrace 
vagrants  or  nomads."  U.  S.  v.  Santlstevan. 
1  New  BC  691.  ^Riere  may  be  doubt,  ttiere- 
fore.  whether  Indians  of  the  northern  part 
of  California,  such  as  plaintUTs  ancestors, 
were  Intended  to  be  Induded  In  fbe  phrase 
"MezlcaiM  now  established"  In  the  treaty  of 
Quecetaro.  Inasmuch  as  the  proposltloD  Is 
not  necessary  to  the  plaintiff's  case,  we  ex- 
press no  cvinlon  craicemliv  It. 

[I]  It  is  proper  to  add  that  the  establlshr 
meat  of  a  sdiool  by  the  federal  government 
for  the  use  of  these  Indians  and  the  purdiaae 
of  land  tor  allotment  to  them  does  not  crai- 
atltute  a  recognition  of  them  as  a  distinct 
tribe  with  Independent  self-government,  so 
as  to  bring  thou  wUUn  the  doctrine  of  Qk 
V.  Wilklns,  supra. 

Let  a  writ  of  mandate  issue  as  prayed  fbr. 

We  concur;  ANGELLOTTI,  C.  J. ;  8L0SS, 
J.;  MELVIN, -J.:  HENSHAW,  J.;  LOBI- 
GAN.  J.;  liAWLOR,  3. 


JONES  V.  LUOEEL  et  aL    (L.  A.  3855.) 
(Supreme  Court  of  Oallfomla.   March  8,  1917.) 

1.  Taxation  <te=9&l0(l)— Tax  Deeds— Qmrr- 

IMG  TiTLB— EVIDEHO*— SUFJICIENCT. 
In  action  to  quiet  title,  where  defendant 
daimed  under  grant  from  state  after  tax  sale, 
plaintiff  was  entitled  to  decree  in  the  absence 
of  showing  by  defendant  of  the  proceedings  by 
which  the  state  acquired  title,  and  ptooi  of  its 
deed  to  him  was  not  alone  sumdmL 

[Bd.  Note.— For  other  eases,  see  Taxatioii, 
Cent  Dig.  |  16060 

2.  Stipulations  €=>14M)  —  Constbuctioh  — 
Stipulations  as  to  Evidence. 

A  stipulation  that  plaintiff  Is  the  owner  of 
die  pK^rty  nnless  tbe  title  vested  In  defendant 
by  nrtue  of  a  tax  deed  cannot  be  eonstmed  la 
an  action  to  quiet  title  as  a  waiver  of  proof 
of  the  proceeding  by  which  die  Stat«  acquired 
title  by  tax  deed. 

[Ed.  Note.— For  other  casM,  see  BtlpolatkMi, 
CecL  Dig.  S  27.] 

3.  Taxation  •a^O^— Tax  Tmaa— Bn- 

obnce. 

In  action  to  quiet  title,  where  defendant 
claimet)  under  deed  from  state  after  tax  sale, 
plaintiff  dalming  that  such  tax  deed  related  to 
totally  different  lands,  her  proof  of  the  tax  deed 
upon  such  tiieory  was  not  sufficient  proof  to 
support  the  defendant's  claim. 
[Ed.  Note.— For  other'  cases,  see  Taxation. 

Cent  Dig.  I  leoai 
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4.  Taxatioh  (^»800(D— Tax  Titles— Quisx- 

2N0  TrrtE— lUtnCBITBSBlIXNT  OF  DEFENDANT. 

In  action  to  quiet  title,  wherein  defendant 
claimed  onder  tex  deed,  but  it  was  proved  that 
the  tax  deed  covered  different  laad  from  that 
described  in  the  complaint,  defendant  was  not 
as  a  prerequisite  to  decree  for  plBintlft  entitled 
to  reunbummott  for  taxes  and  improrement*. 

[Bd.  Note.— For  oUier  oims,  aee  TazatloB, 
Cent.  Dir.  i  1586.] 

Department  2.  Appeal   from  Superior 

Court,  Loa  Angeles  County ;  Clias.  Wellborn, 
Judge. 

ActUnt  by  Anna  EL  Jones  against  Loula 

Ludcel  and  othera.  Decree  for  plaintiff,  and 
order  denying  new  trial,  and  Ludcdl  alone 
appeala.  Affirmed. 

James  HcLacblan  and  Lonia  Luckel,  both 
of  Los  Angles,  for  appellant.  Carter,  Kirby 
ft  Henderson,  Collier  ft  Clark,  and  Jobn 
Scblegel,  all  of  Los  Angela,  for  respondent. 

LORtGAN,  J.  Plaintiff  brougbt  this  ac- 
tion to  quiet  faer  title  to  a  tract  of  land  In 
Los  Angeles  county.  On  tbe  trial,  and  pre- 
liminarily to  tbe  introduction  of  any  evi- 
dence, tt  was  stipulated  between  tbe  parties: 

"That  said  plaintUt  is  the  owner  of  tbe  prop- 
erty described  in  the  complaint,  •  •  •  nn- 
less  the  title  to  said  property  has  become  vested 
in  said  defendant  (Luckel)  by  virtue  of  the  tax 
deed  to  be  introduced  in  evidence  by  him  and 
tbe  deed  to  btm  by  William  P.  Young  whidi  is 
to  be  introduced  in  evidence  Its  Um." 

Plaintiff  rested  her  case  upon  this  stipula- 
tion, and  defendant  then  offered  in  evidence 
a  tax  deed  from  tbe  state  of  California  to 
himself  and  Ws  codefendant  Young,  made 
June  30,  1903,  which  recited  a  delinquency 
In  the  payment  of  state  and  county  taxes  on 
land  In  Los  Angeles  county  (describing  it) 
for  the  year  1895,  a  sale  to  the  state  thereof, 
and  subsequently  a  deed  to  tbe  state  made 
July  S,  1901,  and  a  purchase  by  the  defend- 
ants from  the  state  of  the  same  for  the  sum 
of  $40.94.  being  the  amount  of  accmed  taxes, 
penalties,  and  costs  up  to  the  date  of  sale. 
Further  proof  was  made  by  defendant  Luckel 
of  a  deed  to  blm  from  bis  codefendant  Young 
of  his  interest  in  the  pr(^rty  described  In 
the  deed  from  tbe  state  to  them,  and  In  ad- 
dition proved,  as  alleged  in  his  answer,  tbe 
payment  by  blm  of  $26.14  as  an  aggregate 
amount  of  taxes  Imposed  on  the  property  de- 
scribed In  tbe  tax  deed  for  the  different  years 
from  the  date  of  said  tax  deed  to  the  com- 
mencement of  the  action.  No  further  evi- 
dence at  all  was  offered  on  the  part  of  de- 
fendant Plaintiff  in  rebuttal  introduced  In 
evidence  certain  official  tax  records  and  pro- 
ceedings for  tbe  purpose  of  showing  that  the 
prcoerty  described  in  the  tax  deed  from  the 
state  ■  to  the  defendant  was  not  tbe  same 
property  described  In  the  complaint;  nor 
was  it  tbe  same  property  on  which  a  delin- 
quency in  the  payment  of  taxes  accrued  and 
upon  which  tbe  deed  from  the  state  relied 
on  by  defendant  Luckel  was  based.  Other 


evidence  was  also  introduced  by  plaintiff  un- 
der which  it  was  claimed  that  the  tax  deed  to 
defendant  was  Invalid. 

The  court  made  general  findings  in  favor 
of  plaintiff — that  she  was  tbe  owner  of  the 
property  described  in  tbe  complaint,  and  that 
the  defendant  Luckel  bad  no  title  or  Interest 
therein.  It  made  no  finding  on  tbe  Issue 
tendered  of  the  pnrcbasei  prioe  paid  by 
Luckel  to  the  state  at  tbe  sale,  or  of  the 
taxes  subsequently  paid  by  falm.  A  decree 
quieting  her  title  was  entered  in  favor  of 
plaintiff,  and  defendant  Luckel  appeals  there- 
from, and  also  from  an  order  denying  his 
motion  for  a  new  trial. 

[1]  Several  grounds  are  urged  by  the  plain- 
tiff in  support  of  the  Judgment.  Some  of 
these  consist  of  particulars  in  which  It  is 
claimed  tbe  tax  deed  from  the  state  to  the 
defendant  Is  invalid.  Independent  of  these 
claims,  however,  it  is  further  Insisted  by 
plaintiff  that  the  Judgment  must  be  afflnoed 
for  tbe  reason  that  the  evidence  on  the  part 
of  defendant  failed  to  show  that  he  ever  ac- 
quired any  title  to  tha  land  described  In  the 
complaint.  It  will  be  perceived  that  tbe 
only  evidence  intmdnced  by  defendant  In 
support  of  his  claim  ct  title  to  the  land  de- 
scribed in  the  complaint  was  the  deed  from 
tbe  state  to  blmaelf  and  bis  codefendant 
Young.  He  Introduced  no  deed  whatever  in 
evidence  to  show  that  the  state  had  ever  ac- 
quired any  title  to  the  land  from  tbe  pred- 
ecessor In  interest  of  plalnUff,  or  from  her^ 
self,  or  at  all.  This  could  only  be  shown 
by  the  production  of  a  deed  to  the  state  made 
on  a  sale  to  It  after  delinquency  by  the  own- 
er in  the  payment  of  his  taxes  assessed 
against  it.  As  there  was  no  such  deed  to  the 
state  produced  in  evidence,  there  was  no  suf- 
ficient showing  that  the  defendant  had  ever 
acquired  title  to  the  ptoperty  against  plidn- 
tlff.  This  being  true,  tlioi  under  tlw  stipula- 
tion betwem  the  parties  as  to  title  the  court 
was  warranted  in  its  finding  against  defend- 
ant and  in  tevor  of  plaintiff,  and  In  award- 
ing Judgment  to  the  latter.  Further  dlacus- 
sicai  of  this  point  Is  made  nnnecessary,  as 
Just  this  precise  question  was  Involved  In 
County  Bank  v.  Jack,  148  CaL  437,  83  Pac. 
706,  113  Am.  St.  Rep.  285,  where  It  was  de- 
cided that  tbe  production  In  evldaioe  of  a 
deed  to  tbe  state  vesting  the  title  of  tbe  de- 
linquent taxpayer  In  the  state,  t<«ether  with 
the  introduction  of  a  deed  from  the  state  to 
tbe  purchaser,  was  essential  In  order  to  es- 
tablish that  the  purchaser  bad  acquired  the 
title  of  the  delinquent  taxpayer  to  the  land, 
and  that  the  production  of  the  deed  from  the 
state  to  tbe  purchaser  was  not  alone  suffi- 
cient. 

[2]  That  case  must  control  here.  Counsel 
for  defendant  questions  the  applicability  of 
that  decision  here  because  he  claims  that  un- 
der the  preliminary  stlpulatton  above  quoted, 
proof  of  a  deed  to  tbe  state  was  waived.  Be- 
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sides,  be  asserts  tbat  on  the  trial  It  was  proT- 
en  by  plaintiff  that  snch  a  deed  had  been 
made,  which  proof  was  sufficient.  But  the 
stipulation  Is  not  susceptible  of  any  such 
const  ractlon.  It  was  a  stipulation  really  Id 
the  interest  of  plaintiff  obvlatiug  the  necessi- 
ty of  proof  by  her  of  her  chain  of  title  to 
the  property,  while  it  was  also  a  Umttatiw 
on  the  right  of  defendant  to  assert  any  title 
to  the  property  except  under  some  tax  deed 
from  the  state.  Nothing  was  conceded  on  the 
part  of  plaintiff  respecting  tlils  deed.  She 
was  not  precluded  fRMu  attacking  it  or  ques- 
tioning the  validity  of  all  the  essential  pro- 
ceedings upon  which  It  was  based,  a  right 
which  in  several  particolars  was  avidled  of 
on  the  trial.  Nor  mis  it  a  limitation  upon 
her  right  to  question  the  sufficiency  of  the 
evidence  In  the  case  offered  by  defendant  In 
support  of  his  alleged  title  to  the  property  de- 
scribed in  the  complaint  It  was  in  no  re- 
spect a  waiver  of  any  prarf  which  was  essen- 
tial on  the  part  of  defendant  that  he  should 
introduce  in  order  to  make  out  a  title  on  bis 
part  to  the  lands.  Counsd  does  not  present 
any  ailment  or  suggest  any  language  need 
in  the  stipulatiw  whldi  supports  the  asser- 
tion ot  a  WDlTOT  of  this  essential  evidence. 
He  contents  himself  simply  by  saying  that  it 
was  waived.  But  we  cannot  agree  with  him. 

[31  Nor  Is  there  any  merit  In  his  claim 
that  evidence  of  a  deed  to  the  state  was  snffl- 
dently  proven  by  the  plaintiff  to  supply  the 
failure  to  do  so  on  his  part  It  Is,  of  coarse, 
not  claimed  by  d^endant  that  any  deed  to 
the  state  was  produced  on  tiie  trial  by  either 
8ld&  Plaintiff,  l^r  t2ie  purpose  of  showing 
that  the  description  in  the  delinquent  assess- 
ment roll,  and  in  the  state  controller's  au- 
thorization for  a  sale  of  the  property,  em- 
braced in  the  deed  from  the  state  to  defend- 
ants, were  of  different  pr<«)erty,  and  that 
none  of  the  descriptions  were  of  the  property 
menttfmed  In  the  complaint,  introduced  the 
record  entries  in  the  delinquent  assessment 
roll  and  in  the  authcolzation  of  the  controller 
to  prove  those  facts.  Aside  from  the  de- 
scription and  other  rentals  appearing  in  the 
deUn<;iuent  assessment  roll,  was  an  entry, 
"S<Ad  to  the  state,  July  2.  1806,"  and  in  the 
authorization  is  a  recital  that  the  property 
described,  various  pieces  of  which  were  au- 
thorized to  be  sold,  including  that  subse- 
quently conveyed  to  defendant  by  the  state 
deed,  had  been  theretofore  sold  to  the  state. 
It  is  these  recitals  which  defendant  claims 
obviated  the  necessity  of  the  production  of  a 
deed  to  the  state.  But  this  evidence  cannot 
be  given  the  effect  of  showing  the  execution 
of  a  deed  sufficient  to  transfer  title  to  the 
state,  and  hence  a  waiver  of  the  necessity  of 
producing  the  deed  to  the  state  as  an  other- 
wise essential  chain,  with  the  deed  frwn  the 
state,  to  establish  title  in  the  defendant.  The 
effect  of  a  simple  recital  that  a  deed  was 
made  to  the  state  appearing  in  some  of  the 
proceedings  under  which  the  property  of  the 
delinquent  taxpayer  was  ultimately  sold  by 


the  state  is  no  greater  tiian  would  be  given 
to  a  recital  of  such  a  fact  whb^h  appears  in 
all  deeds  from  the  stat^  and  as  it  was  recit- 
ed in  tlie  one  to  defendant  here,  and  as  it 
also  appeared  in  the  deed  from  the  state  un- 
der consideratim  in  Conn^  Bank  Jack, 
supra.  It  was  held  in  the  case  cited  that 
such  a  redtal  did  not  obviate  the  neoesrity 
of  the  production  by  the  purchaser  from  the 
state  of  a  deed  to  the  state,  and  It  such  a  re- 
dtal would  be  of  no  avail  there,  it  cannot  be 
perceived  how  a  similar  recital  in  the  delln- 
qufflit  assessment  roll  or  the  controller's  au- 
thorization would  obviate  tiie  necessity  ot 
producing  !tt  evidence  a  deed  to  the  state  as 
an  essential  element  In  pro<tf  of  bis  title  to 
property  described  In  the  complaint  as  par* 
chased  of  it  fnxn  the  state. 

[4]  It  Is  farther  emtended  hj  defendant 
tbat  the  court  erred  in  falling  to  find  on  tbe 
issue  of  the  amount  paid  by  him  as  the  pnz^ 
chase  price  of  the  property  to  tbe  state  and 
the  other  amounts  subseqiieatly  paid  u  tax- 
es on  it,  and  In  fitiling  by  its  decree  to  re- 
quire r^utyment  to  him  of  the  monv  so  ex- 
pouted.  It  is  held  in  HoUand  v.  Botchkiss, 
162GaL866,l23PBC.  256.L.B.A.  1»15C. 
402,  that  a  court  of  equity  In  an  action 
brought  by  tbe  owner  of  property  to  resnon 
or  cancel  a  tax  deed  or  tax  sale  as  a  <doud 
uptm  his  title,  or  to  obtain  a  Judgment  whlcb 
in  effect  will  declare  Invalid  sucb  a  aale  or 
deed,  should  refuse  such  owner  relief  except 
on  conation  that  he  first  repay  to  the  tax 
purchaser  the  taxes,  penalties,  interest  aiul 
costs  of  sale  diargckble  upon  tb&  land  and 
which  the  purchaser  has  pidd  at  the  sale 
tbe  state,  as  also  the  taxes  be  had  subse- 
quently paid.  But  this  is  only  required 
where  it  appears  that  such  taxes  are  Justly 
chargeable  upon  the  lands  affected  by  the 
sale  or  tax  deed.  There  is  nothing  In  ttiis 
case  to  show  that  the  state  ever  acquired  any 
lien  for  taxes  chargeable  against  the  proper- 
ty described  in  the  complaint,  or  that  the 
state  ever  acquired  any  claim  against  It  le- 
gal or  equitable,  by  lien  or  sale  or  deed,  or 
that  defendant  bad  acquired  any  interest  or 
tiUe  in  the  property  described  in  tbe  com- 
plaint under  any  tax  proceedings  or  deed.  It 
is  a  case  where  it  simply  does  not  ai^iear 
that  the  state  ever  had  any  lien  against  or 
title  to  the  property  of  plaintiff  described  in 
the  complaint  or  tbat  tbe  defendant  ever  ac- 
quired any.  Under  such  circumstances  there 
Is  no  ground  or  reascm  for  Imposing  as  a  con- 
dition upon  the  rl^t  ot  plaintiff  to  have  a 
judgment  quieting  her  title  entered  that  she 
reimburse  the  defendant  for  anything.  As 
und^  the  evidence  a  finding  by  the  court  in 
the  matter  of  payment  of  taxes  would  be  of 
no  benefit  to  defendant  If  the  court  had  made 
It  no  prejudice  was  worked  against  him  by  a 
failure  to  make  such  fi:ndlng. 

The  judgmenl:  and  order  anwaled  from  are 
affirmed. 

We  ooncur:  MSSLYTS,  J.;  HSNSHAW,  J. 
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VARCOE  V.  ALAMEDA  IjODGE,  NO.  1016, 
BENEVOLENT  AND  PROTECTIVE  OK^ 
DER  OF  BLKS  OF  UNITED  STATBS.  (S. 
F.  7113.) 

(Snprema  Oonrt  <tf  OaUfiMRiia.  Uardi  9. 1917.) 

iNTOXICATinO  LiQUOBS  <=»60— CLTIBS— CiTT 

Chabtbr. 

The  Alameda  city  charter,  dedaring  it  on- 
lawfol  for  anj  one  without  a  license  to  main- 
tain a  place  where  liquors  are  sold  or  given 
away,  or  to  sell  or  give  away  liquors,  ij^vidlng 
that  no  license  shall  entitle  the  licensee  to  carry 
on  the  bnainesB  at  more  than  one  place,  and  that 
it  shall  be  kept  posted  in  his  saloon  or  place  of 
making  sales,  ia  d^isned  to  limit  and  regulate 
the  "hnsinesa"  of  selling,  and  not  to  apply  to 
dispen^g  by  a  fraternal  order  in  its  bona  fide 
clubhonse  <3t  liquors  to  its  meoibers  and  their 
guests. 

[Ed.  Note.— For  other  caoes,  wa  Intoxicating 
liqnon,  Gent  Dij^  |  51.] 

DcsttrtmentS.  Appeal  fnun  Superior  Oonrt, 
Aluneda  Oranty;  3.  D.  Mnrphy,  Judge. 

Action  Yxy  TniUam  S.  Tarcoe  against  Ala- 
meda Lodge,  Na  ifflS,  Benevoloit  and  Pro- 
tectlre  Order  of  Elks  ot  United  States  of 
America.  From  an  adyerse  Judgment,  plain- 
tiff appeals.  Affirmed. 

Geo.  W.  Holllster,  of  San  Frandsco,  for 
ai^llant  Samiiel  Poorman,  Jr.,  City  Atty., 
of  Alameda,  amicus  cnrise.  U  R.  Welnmann, 
of  Alameda  (Raymond  Brajamln,  of  San 
Frandsco,  of  counsel),  for  reapcmdent 

HBNSHAW,  J.  The  purpose  of  this  action 
was  to  enjoin  the  selling  or  serving  of  liquors 
by  defendant  to  Its  members  and  tbeir  guests, 
upon  the  ground  that  sucb  sales  are  violatlTe 
of  the  provisions  of  the  charter  of  the  city  ot 
Alameda  (article  10,  5  1).  A  general  demur- 
rer to  the  complaint  was  sustained,  and  up< 
on  plalntUTs  failure  to  amend.  Judgment 
passed  for  defendant.  Upcm  plaintiff's  ap- 
peal the  dtr  attorney  of  the  city  of  Alameda 
bas  presented  a  brief  on  behalf  of  the  dty, 
which  brief  Is  both  admirable  In  its  leamli^ 
and  commendable  in  its  fairness. 

The  facts  are  unquestioned  and  may  be 
thus  stated.  In  the  langnage  of  appetlanfa 
brief: 

"The  defendant  maintains  a  bona  fide  club- 
bouse,  not  as  its  business,  but  'solely  as  ati  in- 
cident possessing  and  having  a  tendency  to  (os- 
ttr  and  further  the  spirit  of  charity  and  kindly 
good  fellowship  between  its  members.'  The 
maintenance  of  such  clubhouse  is  not  one  of 
the  purposes  for  which  defendant  was  organized, 
nor  is  the  operation  of  said  buffet.  He  club- 
house is  not  owned  by  defoidant,  but  by  Ellks' 
Hall  Assodation,  a  corporation,  'the  directors 
of  which  corporation  are  members  of  said  Ala- 
meda Lodge,  and  have  been  selected  by  said 
lodge.'  The  dispensinr  of  liquor  at  said  bufEet 
is  not  for  profit,  ana  can  in  no  commerdal 
sense  be  termed  defendant's  business^  but  is 
rather  an  incidental  accommodation  to  its  mem- 
bers desiring  such  refreshment,  just  as  the  sap- 
plying  of  new^>apers  and  meals  is  an  indd«it 
to  the  real  business  purposes  of  any  social  or 
fraternal  dnb.  A  license  is  bdd  by  defendant 
under  the  Internal  revenue  laws  of  the  united 
States." 


The  charter  of  Alameda,  in  article  10,  sec- 
tion 1,  above  noted,  declares  as  follows: 

"It  shall  be  unlawful  for  any  penon,  firm  or 
corporation  to  establish,  open,  keep,  maintain 
or  carry  on  within  the  dty  of  Alameda  any  sa- 
loon, bar,  store,  dramshop,  tippling  place,  stand 
or  any  place  where  ^iritaous,  malt  or  ferm^t- 
ed  liquors  or  wines  or  any  admixture  tbereirf, 
are  sold  or  given  away,  or  for  any  person,  firm 
or  corporation  (ezce]^  as  hereinafter  provided) 
to  sell  or  barter  or  give  away  within  the  limits 
oi  the  dty  any  spirituous,  malt  or  fermented 
liquors  or  wines  or  any  admixture  thereof,  with- 
out having  permission  pursuant  to  an  ordinance 
of  the  coundl  or  people  as  provided  in  this 
artida." 

By  sect! (HI  2  of  the  same  article  the  coun- 
cil is  empowered  to  Impose  all  license  taxes 
for  the  selling  and  giving  away  of  such  liq- 
uors and  the  number  of  Uoenses  Is  limited. 
By  section  7  It  is  provided  that: 

"No  license  shall  be  issued  entitling  the  li- 
censee to  carry  on  the  bnsinesB  licensed  at 
more  than  one  place,"  and  that  the  licensee  shall 
keep  his  license  posted  "fn  his  salotni  or  place 
of  making  sales  thereunder.'* 

Section  8  pro/Ides  that: 

**No  license  shall  be  required  tost  the  purpose 
of  sdling  liquors  at  whdesale  to  any  retell 
dealer  in  this  dty  who  holds  a  Ucoue  under  the 

provisions  of  this  artide." 

Hie  contention  of  appellant  Is  that  this 
case  Is  to  be  distinguished  from  that  of  Cnz- 
ner  v.  California  CSnb,  ICS  Oal.  803,  100  Pac. 
868,  20  L.  R.  A.  (M.  a)  1090.  In  that  the  lan- 
guage of  the  charter  of  the  dty  of  Alameda 
is  broader  and  more  comprehensive  than  the 
language  of  the  Los  An^^es  ordinance  con- 
sidered in  the  Cuaner  Case;  that  the  Los  An- 
geles ordinance  was  directed  against  sales  as 
a  business,  while  the  charter  of  Alameda, 
while  also  directed  against  the  same  thing, 
still  farther  prohibits  any  and  all  selling  or 
giving  away  excepting  such  selling  or  giving 
away  under  license.  It  is  quite  manifest  and 
is  recognized  that  this  construction  would 
make  criminal  the  giving  away  of  wine  or 
liquor  by  a  liost  to  bla  gnesta  In  bis  own 
house;  bot  to  this  the  complete  answer  la 
that  it  la  wltbin  the  ptmer  of  the  law  to  do 
this  thing,  and  If  it  baa  done  ao,  unqoesttcHi- 
ed  obedience  Is  the  law's  due. 

It  would  not  here  be  profitable  to  attempt 
an  analysis  ot  the  cases,  nor  even  to  set  forth 
at  lengUk  the  divergent  views  of  the  conrts, 
because  It  very  rarely  Iiappms  that  the  lan- 
guage of  an  ordinance  or  charter  which  a 
partlcDlar  court  may  be  engaged  in  constru- 
ing is  sufDclently  identical  with  that  of  other 
ordinances  or  charters  which  have  been  In- 
terpreted, BO  as  to  give  the  decisis  eo  do- 
ing any  considerable,  nitieh  less  contrcAUag, 
weight  Suffice  it,  fhen^  to  r^er  to  such  cas- 
es as  State  v.  Minnesota  Olnb,  106  Minn.  S15, 
119  N.  W.  494,  ao  L.  R.  A.  (N.  8.)  1101;  Gonn- 
ty  of  Ada  T.  Bdse  Oommerdal  Club,  20  Ida- 
ho, 421. 118  Pac.  1086,  88  L.  R,  A.  (N.-  SO  101 ; 
Manning  r.  Canon  City;  46  Colo.  571, 101  Pac. 
978,  23  Lb  R.  A.  (N.  8.)  192;  South  Shore 
Country  Club  t.  People,  228  111.  76.  81  N. 
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805, 12  Ll  A.  A.  (N.  fl.)  S19. 119  Am.  St  Bep. 
m,  10  Ann.  CaB.  383;  nntteA  States  v.  Alex- 
Is  Club  (D.  G.)  98  Fed.  72B— as  deaUav  elabo- 
rately with  one  view  of  the  matter;  while 
the  opposing  view  will  be  found  in  such  cas- 
es as  Graff  v.  Evans,  L.  B.  8  Q.  B.  DIt.  873; 
People  V.  Adelphl  Club,  149  N.  T.  6.  48  N.  D. 
410,  31  L.  B.  A.  510.  52  Am.  St.  Bep.  700; 
Klein  T.  livlngston  CHub.  177  Pa.  224,  36  Atl. 
006,  34  L.  R.  A.  94,  56  Am.  St.  Bep.  717; 
State  ex  rel.  Bell  t.  St  Louis  Club,  125  Mo. 
308,  28  S.  W.  604,  26  Li  B.  A.  673 ;  State,  etc., 
V.  Colonial  Club,  154  N.  O.  177,  69  S.  771, 
31  L.  B.  A.  (N.  S.)  387,  Ann.  Cas.  1012A,  1079; 
State  ex  rel.  Colnmbla  Club  v.  McMaater,  85 
S.  C.  1,  14  S.  E.  290.  28  Am.  St  Rep.  826; 
Cuzner  v.  California  Club,  156  CaL  303.  100 
Pac.  868.  20  L.  R.  A.  (N.  S.)  1095;  State  v. 
Austin  Club,  89  Tex.  20,  38  S.  W.  113,  30  Li 
R.  A.  600;  Tennessee  Club  v.  Dwyer,  11  Lea 
(Tenn.)  452,  47  Am.  Rep.  298;  Piedmont  Qub 
V.  Com.,  87  Ta.  540,  12  S.  E.  963;  Com.  v. 
Smith,  102  Maes.  144;  Barden  v.  Montana 
Club,  10  Mont  3.30,  26  Pac.  1042,  11  L.  B.  A. 
593,  24  Am.  St  Rep.  27. 

In  erery  case  the  fundamental  question  is 
the  scope  of  the  ordinance,  and  In  this  case 
that  question  may  thus  be  stated.  Fully  con- 
ceding the  power  of  the  dty  of  Alameda,  un- 
der a  proper  law  designed  to  that  end,  abso- 
lutely to  prohibit  in  everj'  Instance  any  sort 
of  sale  or  any  sort  of  giving  away  of  Intoxi- 
canta,  did  Its  charter  provisions  in  this  In- 
stance design  to  do  that  thing,  or  did  they 
design  to  limit  and  restrict  the  business  of 
skiing?  We  think  that  it  Is  clear  that  the 
charter  was  directed  to  the  regulation  of  the 
business,  and  In  this  view  the  case  Is  not  dis- 
tinguishable from  that  of  Cuzner  v.  Callfor^ 
nta  Olub,  supra.  And,  finally,  of  this  and  of 
every  Hke  case.  It  may  be  said  that  If  the 
construction  of  the  existing  law  does  not 
meet  the  views  of  the  municipal  authorities 
or  the  people,  the  remedy  Is  ready  to  their 
hand,  to  enact  such  a  law  as  will  put  all  such 
questions  beyond  peradventnre. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We' concur:  LORIOAN,  J.;  HELTIN.  J. 


NORTH  PAC.  S.  S.  CO.  v.  INDUSTEIAL 
AGO.  COMMISSION  OF  OAI/IFORNIA 
et  al.   (S.  F.  7480.) 

(Supreme  Ooart  of  Callforala.  March  6,  W17,) 

1.  Masteb  ahd  Sebvant  ^347— Workmem's 
Compensation  Act— CoNSTrruTioNAi.iTT. 

The  ptbvisIonB  of  the  Workmen's  Compensa- 
tioTi  Act  (St.  1911,  p.  790)  allowlni  awards  for 
death  ben^ts  are  valid. 

2.  MAfifTEB  AND  Servant  «=5»3C1— Workmen's 
Compensation— Scope  of  Act— Marinebs. 

The  act  authorises  awards  for  Injuries  re- 
ceived by  mariners  on  navigaMe  waters. 


3.  Mastteb  Aim  Sebtaitt  «=>417(7)— Wobk- 
hen's  Compensation  Act  —  PiNDnros  bt 
Commission— Re  VIEW . 

Findings  of  th«  Industrial  Accident  Com- 
ml88i<m  under  the  Wt^oneD's  OompenBation 
Act  are  subject  to  review  if  totally  nnsiwported 
by  the  evidence. 

4.  Mastisb  and  Sebvant  «=3417(7)— Woek- 

ICEN'S  COHPENSATIOir  ACT  —  FiNDXNOS  BT 

Commission— Review. 
Findings  of  the  lodiutrial  Acddcnt  Commis- 
sion under  Workmen's  Compensation  Act  are 
not  reviewable  where  they  find  support  under 
any  ratl(»ial  view  of  the  evidence. 

5.  Masteb  and  Servant  4=^14— Injubies  to 
Sbbvant— Workmen's  Comfensatior  Act— 
"Woxrax.  Mucoitddot." 

The  second  officer  of  a  vessel  ordered  by  his 
superior  to  seek  a  lifeboat  when  vessel  was 
about  to  strike  the  rocka  ia  not  as  a  matter  of 
law,  guilty  of  "willful  miscMidticf *  because  aft- 
er getting  into  a  lifeboat  he  goes  bad  to  the 
vessel  and  .  is  unabla  because  of  lifieboat  being 
cast  ofF,  to  retam;  ''willful  mlsomduc^  mean- 
ing Bometaing  more  than  negUgSMe  or  gross 
negligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  .Second  Series,  Willful 
Misconduct] 

6.  Masteb  and  Sebvant  «=:>403— Beckusslt 
iMPEBiUNQ  One's  Own  Ijfb  —  Prksdmp- 

TION— NeOLIOBNOB. 
There  is  no  presumption  that  a  man  reck- 
lessly Imperils  bU  own  life. 

7.  Master  and  Servant  «=»417(8)— Awabd 
OF  Industrial  Accident  CouHiasioN  — 
Harmless  E/rbob. 

Ad  award  by  the  Industrial  Accident  Com- 
mission making  attorney's  fees  allowable  un- 
der Workmen's  Compensation  Act  payable  to 
the  attorney  is  without  prejudice  to  the  em- 
ployer. 

In  Bank.  PrpceedlngB  under  W<nfciiieii*s 
Compensation  Act  by  the  widow  of  James 
Bolger. 

On  certiorari  Iqr  the  North  Fadfic  Steam- 
ship Company  against  the  Industrial  Ac- 
cident GommlsshHi  of  Oallfomia  and  otbos' 
to  review  an  award.  Award  affirmed. 

C.  H.  Sooy  and  H.  W.  Olensor,  both  of  San 
Francisco,  for  petitioner.  Christopher  M. 
Bradley,  of  San  Francisco,  for  respondents. 
F.  B.  Wall,  of  San  Frandsoo,  for  i^i^lcant 

SLOSS.  J.  This  Is  a  writ  of  certiorari  to 
review  an  award  of  the  Industrial  AccldMit 
Commission  allowing  compensation  to  the 
widow  of  James  Bolger  for  Injuries  causing 
his  death.  The  petitioner  for  the  writ  was 
the  owner  of  the  steamer  Eureka,  engaged  In 
coastwise  trade  between  Sao  Francisco  and 
other  porta.  Bolger  was  the  second  officer 
of  the  Eureka.  On  January  8,  1915.  while 
the  vessel  was  oCT  Point  Bonlta,  outalde  the 
harbor  of  Sao  Francisco,  her  engines  stopped. 
The  vessel  was  drifting  toward  the  tochs, 
and  the  captain  ordered  the  crew  to  take  to 
the  boats.  All  hands,  with  the  exception  of 
Bolger,  made  their  way  safely  bo  shore  in  two 
boats.  Bolger  was  on  the  vessel  when  sbe 
began  to  break  up  and  was  lost. 

[1, 2]  Most  ot  the  points  made  ag^nst  the 
award  have  beea  ranoved  from  the  ttuSA  of 
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discussion  by  decisions  rendered  since  the 
present  proceeding  was  Instituted.  It  must 
now  be  taken  as  settled  law  in  this  court  that 
tbe  general  scheme  of  the  Workmen's  Com- 
pensation Act  (St  1911,  p.  796)  Is  constitu- 
tional, that  the  provisions  allowing  awards 
for  death  benefits  are  valid,  and  that  the 
act  anthorizes  awards  for  Injuries  received 
by  mariners  on  navigable  waters.  Western 
Indemnity  Company  v.  PiUsbury,  170  Cal. 
686,  151  Pac.  398;  Western  Metal  Supply 
Company  v.  Plllsbury,  172  Cal.  407,  156  Pac. 
491;  North  Pacific  Steamship  Company  v. 
Industrial  Accident  Commission,  16S  Pac. 
199,  decided  February  3, 1917. 

[3, 4]  The  petitioner  contends  that  the  com- 
mission was  without  Jurisdiction  to  make 
the  award,  for  the  reason  that  the  uncontra- 
dicted evidence  shows  that  Bolger's  death 
was  the  result  of  bis  own  willful  misconduct. 
Under  section  12,  (a),  (8),  of  the  Workmen's 
Compensation  Act  (St  1913,  p.  283),  llabUty 
exists  only  where  the  injury  Is  not  "caused 
by  the' intoxication  or  tbe  willful  misconduct 
of  tbe  Injured  employ^."  The  commission 
found  that  Bolger's  Injury  was  not  so  caused. 
But  its  finding  Is  subject  to  review  here  If 
totally  unsupported  by  Uie  eridence.  Great 
Western  Power  Ccnnpany  r.  Plllflbary,  170 
CaL  JSOt  148  Paa  85.  Tbe  commission  la, 
however,  the  body  charged  with  tbe  deter- 
mination of  issues  of  fact  and  its  findings 
of  fact  are  not  reviewable  where  they  find 
support  under  any  rational  view  of  tbe  evi- 
denee. 

[i]  Tbe  words  "wiUfnl  mliKonduct,"  or 
phrases  of  dmllar  importt  are  fbund  In  many 
woriunen's  compensatlcm  statntes.  We  need 
not  undertake  the  difficult  perhaps  Impos- 
sible, task  of  giving  an  aocorate  and  compre- 
benslve  definition  of  the  term.  As  Is  true, 
generally,  of  Inquiries  turning  vpon  stand- 
ards of  human  conduct  each  case  must  turn 
upon  Its  own  peculiar  facta  and  circum- 
stances. Great  Western  Power  Company  v. 
Plllsbury,  supra.  Certain  it  is,  bowever,  that , 
"willful  misconduct"  means  something  more 
tban  n^llgence — more,  even,  than  gross  ne^ 
llgence.  In  tbe  Great  Western  Power  Com- 
pany Case  we  held  that  a  workman  was 
guilty  of  willful  misconduct  where  be  had 
deliberately  and  Intentionally  violated  a  rea- 
sonable rule  estaUlshed  for  the  very  purpose 
of  protecting  men  In  bis  occupation  from  the 
danger  of  serious  injury. 

In  the  present  case  it  is  claimed  that  Bol- 
ger  deliberately  violated  a  proper  command 
of  bis  superior  officer,  the  captain,  and  that 
bis  death  was  tbe  direct  result  of  this  dis- 
obedience. The  testimony  shows  that,,  when 
the  engines  stopped  and  the  vessel  had  struck 
or  was  about  to  strike,  the  captain  ordered 
tbe  crew  to  take  to  tbe  boats.  Two  boats 
were  available,  and  were  launched,  one,  a 
"working  boat,"  near  the  bow,  and  the  other, 
a  lifeboat,  near  the  stem.  Bolger's  station 
was  at- tbe  lifeboat,  liost  of  tto  eTidenoa.  lOr 


dicates  that  the  captain  and  some  of  the  men 
took  their  places  in  the  working  boat,  while 
Bolger  and  others  went  Into  the  lifeboat. 
There  Is,  however,  some  testimony  that  Bolg- 
er was  with  the  captain  in  the  working  boat. 
At  any  rate,  Bolger,  for  some  reason  which  is 
not  disclosed  by  the  evidence,  left  the  boat 
in  which  be  was,  and  went  back  to  the  steam- 
er. While  he  was  still  absent  from  his  com- 
rades, the  lifeboat  was  cast  ofT,  and  when 
Bolger  was  next  seen  he  was  on  tbe  Eureka, 
appealing  to  the  men  in  the  boats  to  save 
him.  A  blgb  sea  was  mnnlng,  and  It  was 
not  possible  to  approach  near  aunigb  to  get 
Bolger  off. 

[1]  The  willful  misconduct  asserted  Is  the 
failure  of  Bolger  to  obey  the  captain's  order 
to  take  to  the  boats.  Of  course,  he  did,  in 
tbe  first  instance,  heed  the  command  by  going 
Into  the  boat  But  the  order  of  the  captain 
may  foirly  be  Interpreted  as  an  order  to 
abandon  the  vessel  once  for  alL  This  dora 
not,  however,  answer  the  whole  questloQ. 
Did  tbe  evldrace  compel  an  inference  tliat 
Bolger's  act  in  returning  to  tbe  ship  was  a 
deliberate  and  Intentional  defiance  of  bis 
superior's  command,  In  reckless  disregard  of 
his  own  safety?  The  situation  was  obviously 
one  ot  great  peril,  and  any  competent  mari- 
ner must  have  realized  the  necessity  for  a 
prompt  leaving  of  tbe  vesseL  Bnt  when 
Bolger  returned  to  tbe  Eureka  the  lifeboat 
was  still  attached  to  the  main  vessel.  We 
do  not  know  the  purpose  of  his  return.  It 
may  conceivably  have  been  a  legitimate  pnr- 
pose,  and  one  that  might  have  been  aocom- 
pllsbed  in  a  few  momaits.  Tbe  entire  epi- 
sode, from  the  order  to  lower  the  boats  to 
the  final  abandonment  of  the  ship,  occoi^ed 
but  a  brief  time.  Bolger  may  well  have 
thought  that  he  could  do  what  be  set  out  to 
do  on  the  vessel,  and  get  back  before  the  oc- 
cupants of  tbe  boat  diould  cast  ofT.  Some 
allowanoe  may  be  made  fbr  &xon  ol  Judg- 
ment in  times  of  sudden  emei^ency  and 
stress.  There  can  be  no  premuiuttlon  that  a 
man  reckleasly  Imperils  his  own  life.  In  view 
of  all  tbe  facts,  we  think  the  commission 
took  no  unreasonable  view  ot  the  evidence 
when  it  found  that  Bo^r  was  not  guilty  of 
willful  misconduct  Bis  actions  were  not 
those  of  one  intending  to  refuse  compliance 
witb  tbe  captain's  ord»  to  get  Into  the  boat 
On  the  contrary,  he  showed  bis  purpose  ot 
doing  as  he  was  bid.  He  was  remiss,  per- 
haps, in  not  following  out  the  directed  course 
as  veedUy  as  be  might  have  done,  bnt  it 
cannot  be  said  as  a  matter  of  law  that  his 
brief  delay  amounted  to  willful  misconduct. 
This  view  of  tbe  commission's  conclusion  de- 
rives  some  additional  support  from  the  testi- 
mony of  one  witness,  who  stated  that  when 
Bolger  left  tbe  boat  to  return  to  the  ship, 
tbe  captain  was  in  the  same  boat  and  made 
no  objection  to  Bolger's  return.  This  is  some 
evidence  to  indicate,  either  that  the  captain 
did  not  regaxd  Bolger's  return  as  a  vlolatton 
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of  bla  orders,  or  that  Bolger  was  Justtfled 
In  thinking  that  the  captain  assented  to  his 
conduct 

[7]  A  farther  point  Is  made.   Section  20, 
(b),  of  the  Workmen's  Compensation  Act  au- 
thorizes the  conunlsdon  to — 
"fix  and  determine  and  oUow  aa  a  lien  against 
any  amount  to  be  paid  aa  compenBation: 

(1)  A  reasonable  attorney's  fee  for  legal 
services  pertaining  to  any  daim  for  compensa- 
tion.   •  • 

The  findings  declare  that  Joseph  A.  Brown, 
attorney  at  law,  has  raidered  legal  services 
on  behalf  of  applicant  In  this  proceeding,  of 
the  reasonable  value  of  $25.  The  award  di- 
rects the  steamship  company  to  pay  to  the 
widow  the  sum  of  |3,750.S0,  to  be  paid  as 
follows:  (1)  To  Joseph  A.  Brown,  attorney 
for  applicant,  the  sum  of  $25  aa  a  reasonable 
attorney's  fee ;  (2)  the  balance  to  the  widow 
In  specified  installments. 

It  Is  claimed  that  the  act  does  not  authorize 
the  allowance  of  a  sum  of  money  to  be  paid 
directly  to  the  attorney.  It  Is  difficult  to  see 
how  the  petitioner  Is  Injured  by  the  form 
of  the  order,  since  the  amount  of  the  attor- 
ney's fee  Is  deducted  from  the  compensation 
allowed  to  the  petitioner.  But  beyond  this 
we  think  the  order  compiles  with  the  in- 
tention of  the  act.  It  Is  provided  that  the 
commission  may  allow  the  attorney's  fee  as  a 
Uen  against  the  amount  to  be  determined  as 
compensation.  The  petitioner  does  not  sug- 
gest any  method  by  which  such  a  "Uen"  can 
be  made  effective  otherwise  than  by  Intercept- 
ing the  amount  Ijefore  it  passes  from  the  em- 
ployer to  the  applicant.  The  method  adopted 
by  the  commission  seems  to  be  the  only  avail- 
able way  of  enforcing  the  lien. 

The  award  Is  atBrmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  LOBIGAN,  J.;  MELVIN,  J.;  HEN- 
SHAW,  J. ;  liAWLOR.  J. 


STATE  T.  BOOEItS. 
(Snpreroe  Court  of  Idaho.  Marcli  27,  t917.) 

1.  Homicide  <©=»1S9  — Intobmattow— SuFfT- 

OIENOT — MtlSrDER  IN  SECOND  DEOEEE. 

U0ld,  that  the  language  of  tbe  informatloa 
in  this  case  is  saffid^t  to  charge  tbe  crime  of 
which  tbe  defendant  was  convicted  In  the  court 
below. 

[Ed.  Note.-— For  other  eases,  see  Homicide, 
Cent.  Dig.  SS  28^236.] 

2.  Ceihinal    Law    <S=»1169(4)  —  Appeal  — 

ilARMLESS  BbROB^ADMIBSION  OF  EvinE.^CE. 

Where  upon  a  criminal  trial,  counsol  for 
defendant  objects  to  certain  testimony  offered 
on  belialf  of  the  state,  with  regard  to  th*  nse 
of  vile  language,  and  counsel  for  tbe  state 
promises  to  thereaftCT  connect  such  testimony 
with  the  defendant,  but  fails  to  do  so  and  tliere 
is  no  evidence  in  the  record  which  connects  the 
defendant  with  the  nse  of  such  language,  such 
testimony  beiiiR  highly  prejudicial  to  the  defend- 
ant, it  is  reversible  errc*  to  allow  such  testi- 
mony to  ffo  to  the  jury. 

FEd.  Note.— For  other  cases,  see  Orimiaal 
I-aw,  Cent.  Dig.  H  754.  3M0.] 


3.  Homcioi  ^1S8(3)— BnDKROi— Thbeats. 

In  order  to  make  an  alleged  threat  of  the 
defendant  against  the  deceased  admissible,  it 
must  appear  fmn  dreamstancfls  in  evidenee, 
with  a  reasonable  degree  of  oertainty,  that  Uw 
defendant  directed  tbe  threat  in  gnesbon  against 
the  deceased  before  it  can  be  admitted  in  evi- 
dence a^inst  him;  and,  if  the  circamstaoces 
in  proof  leave  this  matter  in  doubt,  that  doubt 
must  be  restdved  in  favor  oC  the  deCwdant  and 
the  tiireat  ezduded. 

[Ed.  Note.— For  other  eases,  see  Homicide^ 
Cent.  Dig.  I  295.] 

4.  HouiciDB  «»286(2)—lK8TBUcnoN8— Mal- 
ice. 

That  portion  of  an  instruction  in  a  trial  for 
homicide  whidi  reads:  "Malice  includes  not 
only  anger,  hatred  and  revenge,  but  every  other 
unlawful  and  unjustifiable  motive"— is  erroneous, 
as  it  tends  to  lead  tbe  jury  to  believe  that  thej 
would  be  justified  in  finding  that  an  act  was 
done  with  malice  if  done  in  anger.  Whereas  a 
killine  done  In  anger  might  amount  only  to  man- 
slaughter. 

[Ed.  Note.— For  othw  caass,  see  Hmnieidek 

Cent.  Dig.  {§  687-690.] 

6.  HoiaoxDs  «sp307(1)  — Imnsuocnms— De* 

ORES. 

In  an  instruction  in  a  trial  for  homicide 
wherein  tbe  court  seeks  to  define  the  difference 
between  tbe  first  and  second  degrees  of  munler, 
and  uses  the  following  language:  "But  while 
the  purpose,  the  intent  and  Its  execution  may 
follow  tiiua  rapidly  upon  each  other,  it  is  prop- 
er for  the  jury  to  take  into  consideration  the 
shortness  of  such  interval  in  considering  wheth- 
er such  Euddcn  and  speedy  execution  may  not  be 
attributed  to  sudden  passion  and  anger,  rather 
than  to  deliberation  and  premeditation,  whidi 
must  characterize  the  higher  offense"— the  giv- 
ing of  such  instruction  is  misleading  and  er- 
roneous, when  read  in  connection  with  instruc- 
tion No.  8  defining  malice,  in  that  it  purports 
to  include  in  the  definition  at  murder  In  the  sec- 
ond degree  elements  wldch  tend  to  oooatitute 
only  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent.  Dig.  S  638.] 

6.  Crimtnai,  Tjaw  «=»789(4)— ItrsTBTTOTiorfa— 
Burden  op  Proof. 

The  giving  of  the  following  instruction  in  a 
trial  for  homiddo :  "That  if  yoo  believe  beyond 
a  reasonable  doubt,  that  the  decensed  was  en- 
gaged in  assaulting  the  defendant,  then  you  may 
take  into  consideration  the  relative  size  and 
strength  of  deceased  and  the  defendant"— plac- 
es the  burden  upon  tbe  defendant,  which  is  with- 
out warrant  la  law,  because  it  requires  lilm  to 
establish  some  elemoit  of  bis  defense  beyond  a 
reasonable  doubt. 

[Ed.  Note.— For  other  eases,  aea  CrimiDsl 
Law,  Cent  Dig.  S  1847J 

7.  Homicide  «=»241— Weioht  of  Etidkrce— 
REASortABLE  Doubt. 

In  a  trial  for  homicide,  the  defendant  Is  not 
required  to  establish  circumstances  in  miti^atioa 
or  that  justify  or  excuse  his  act,  either  beyond  a 
reasonable  doubt  or  by  a  preponderance  of  the 
evidence,  but  is  only  bound  to  prove  such  cir 
ciimstances  as  any  fact  is  to  be  proven,  and  if 
the  proof  on  the  whole  creates  a  reaaonaUe  doobt 
of  tbe  defendant's  guilt,  he  ia  entitied  to  an  ac- 
Quittal. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  §  504.J 

8.  Cmminai,  I^w  ^=»8tl(5.  G)— Instbucxiojts 
— Credibilitt  ov  Witness. 

In  this  case  the  court  gave  the  following 
instruction :  "The  court  instructs  you,  &«  a  mat- 
ter of  law,  that  when  the  defendant  testified  ai 
a  witness  in  this  case,  he  became  aa  any  otiier 
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witness,  and  bi*  cncUUUty  Is  to  be  tasted  by, 
and  rabject  to  the  same  tuts  as  an  legally  ap- 
plied to  aoy  other  ndtness ;  and  in  determining 
tbc  d^ree  of  credibility  that  ahnll  be  accorded 
his  testimony,  the  jury  have  a  ri^ht  to  take  into 
ccmsideration  the  fact  that  he  is  interested  in 
the  result  of  the  trial,  as  wdl  as  his  demeanor 
and  conduct  upon  the  witness  stand,  and  during 
the  trial,  and  whether  or  not  he  has  been  con- 
tradicted or  corroborated  by  other  witnesees  or 
circumstaDcea."  This  instruction  is  arroneous, 
in  that  it  singles  out  the  defendant  as  a  witness 
and  calls  the  attention  of  the  jury  particolarly 
to  the  matter  of  his  credibility.  InstmctioDS  as 
to  the  credibility  of  witnesses  should  be  general 
and  apply  to  aU  of  the  witnesses  for  the  state 
and  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Oent  Dig.  S|  1787,  1971.] 

Appeal  from  District  Court,  Power  County ; 
J.  J.  Guheen,  Judge. 

B.  D.  Rogers  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Reversed, 
and  cause  remanded,  with  Instructions  to 
grant  a  new  trial. 

O.  R.  Baum  and  W.  R.  Griswold,  both  of. 
American  Falls,  and  W.  G.  Bissell,  of  Good- 
ing, for  appellant.  T.  A.  Walters,  Atty.  Gen., 
A.  0.  Blndman  and  J.  Ward  Arney,  Asst. 
Attys.  Gen.,  and  Spencer  L.  Baii:d,  Proi. 
At^.,  of  American  Folia,  foz  the  State. 

BUDOB,  a  J.  [1]  Appellant  was  informed 
against  on  the  29th  day  of  November,  1915, 
for  the  crime  of  murder  alleged  to  have  been 
committed  on  or  about  the  24th  day  of  June, 
1915,  In  the  village  of  American  Falls,  Power 
county.  He  was  tried  and  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to 
the  penitentiary  for  not  less  than  20  nor  more  j 
than  40  years.  A  motion  for  a  new  trial  was  ! 
overruled,  and  this  appeal  is  from  the  Judg- 
ment and  from  the  order  overruling  Uie  mo- 
tion for  a  new  trial.  The  (Urging  part  <jt 
the  Information  reads  as  follows: 

"That  the  said  £}.  D.  Beyers  on  or  about  the 
24th  day  ot  June,  18a&,  in  the  village  of  Amer- 
ican Falls,  coun^  of  Power,  state  of  Idaho,  did 
then  and  there,  in  and  upon  one,  Clyde  Cross, 
feloniously,  willfully,  and  of  hie  malice  afore- 
thought, did  make  an  assault :  aoA  the  said  E, 
D.  Rogers,  with  a  certain  knife,  the  said  Clyde 
Cross  then  and  there  beln;  feloniously,  willfully, 
and  of  his  malice  aforethought,  did  strike,  stab, 
and  thrust,  ^ving  to  the  said  Clyde  Cross  then 
and  there  with  the  knife  aforesaid,  in  and  upon 
the  body  of  said  Clyde  Cross,  four  mortal 
wounds,  of  which  said  mortal  wounds,  the  said 
Clyde  Cross  thence  continually  languished,  un- 
til on  the  25th  day  of  Jtme,  1915,  in  said  county, 
he,  the  said  Clyde  Cross  died;  that  the  said  K. 
D.  Rogers  in  manner  and  form  aforesaid,  did 
then  and  there,  feloniously,  willfully,  and  of  bis 
malice  aforethought,  Mil  and  murder  the  said 
Clyde  Cross." 

Appellant  attacks  the  sufflclency  of  this 
information,  and  his  first  and  second  assign- 
ments of  error  are  directed  against  certain  al- 
leged errors  of  punctuation.  While  It  is  tnja 
that  the  language  of  tbe  information  is  awk' 
ward,  we  think  It  sofflciently  clear  to  en- 
able a  person  of  common  understanding  to 
know  what  Is  intended — and  this  satisfies 
the  reQutrenients  of.  section  7677,  Bev.  Codes. 

[2]  Appellant's  third  amlgnment  o£  vrtof, 
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"That  the  court  erred  In  overmling  defend- 
ant's motion  for  a  new  trial,"  la  well  taken, 
as  will  appear  from  the  discussion  herein- 
after contained  concerning  some  of  the  al- 
leged errors  involved  In  appellant's  other  as- 
■Igmnents  of  error. 
Appellant's  fourth  assignment  of  error: 
"That  the  court  eiTed  in  permitting  the  de- 
fendant to  be  croBS-esaminea  concerning  mat- 
ters not  testified  to  upon  direct  examination," 

— ^particularly  in  so  far  as  said  cross-exami- 
nation relates  to  matters  testified  to  on  be- 
half of  the  state  by  the  witnesses  Levi  Jones, 
bis  wife  and  daughter,  W.  F.  Glorifield  and 
Walter  Sherrod,  is  well  taken.  The  reason 
for  so  holding  will  appear  from  the  discus- 
sion of  appellant's  fifth  assignment  of  error, 
which  Is  as  follows: 

"That  the  court  erred  in  allowing  the  witnesses 
Levi  Jones,  Mrs.  Ijevl  Jones,  and  Miss  Stella 
Jones,  W.  F.  Glorifield  and  Walter  Kierrod  to 
be  examined  upon  immaterial  matters." 

In  discussing  the  latter  assignment  of  er- 
ror it  will  be  necessary  to  consider:  First, 
the  testimony  of  tbe  Joneses;  and,  second, 
the  testimony  of  Glorifield  and  Sherrod.  It 
appears  from  the  record  that  when  the  tes- 
timony of  the  Joneses  was  offered  on  behalf 
of  the  state  and  appellant  Interposed  bis 
objection,  the  prosecuting  attorney  promised 
to  connect  up  tbe  testimony  of  the  Joneses 
by  other  testimony,  with  appellant.  It  does 
not  appear,  however,  from  the  testimony  of 
any  witness,  or  from  any  evidence  In  the 
record,  that  this  testimony  was  ever  in  any 
way  connected  with  the  appellant,  at  least  In 
so  far  as  tbe  same  might  be  material  to  the 
issue  in  tbe  case. 

The  testimony  of  the  Joneses  must  be  re- 
garded as  highly  prejudicial  to  appellant, 
for  the  reason  that  It  leaves  the  Insinuation 
that  appellant  was  such  a  vile  and  loath- 
some character  that  he  would  use  the  lan- 
guage referred  to  specifically  by  the  witness 
Levi  Jones  in  tbe  presence  of  ladies.  It  is 
unnecessary  to  refer  In  this  opinion  to  the 
exact  language  used  as  shown  by  the  record ; 
sufBce  It  to  say  that  the  language  is  unfit  to 
be  spread  upon  tbe  record?  of  this  court  As 
above  Indicated,  there  is  ho  evidence  In  the 
record  which  In  any  way  connects  appellant 
with  the  use  of  said  language,  and  to  permit 
the  witness  to  testify  In  regard  to  it  couli? 
not.  It  seems  to  us,  but  have  the  moat  preju- 
dicial effect  upon  the  Jury. 

[3]  The  testimony  of  Glorifield  and  Sher- 
rod was  highly  prejudicial  to  appellant,  and 
clearly  Inadmissible  under  the  rule  announc- 
ed by  this  court  In  the  case  of  State  v.  Bus- 
ter, 28  Idaho,  110,  162  Pac.  19C  where  the 
court  said: 

"The  true  rule  is  that  the  drcumstaocea  theui- 
selves,  in  connection  with  the  throat,  must,  with 
a  reasonable  degree  of  certainty  establiwi  the 
fact  that  appellant  alluded  to  or  directed  the 
threat  In  questitm  against  deceased,  before  it 
can  be  admitted  in  evidence  against  him;  and,  if 
the  circumstances  In  proof  leave  this  matter  In 
doubt,  that  doabf  must  be  served  in  favor  of  *  the 
defendant,  and  the  threat  must  be  •xdu^ad." 
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There  Is  nothing  In  the  record  which  would 
Indicate  In  the  remotest  manner  that  appel- 
lant was  allnding  to  or  directing  his  remarks 
toward  deceased  when  he  made  the  allied 
threats.  In  this  connection  we  desire  to  call 
attention  to  the  testimony  of  the  witness 
Sherrod,  which  was  in  part  as  follows: 

"Q.  WTiat  did  the  defendant  do  at  that  time? 
A.  Well,  he  come  up,  and  be  wanted  to  borrow 
my  coat,  and  I  Bays  to  him,  I  says,  'I  will  have 
to  have  my  coat  to  bide  my  dirty  shirt,'  and  be 
says  to  me,  'My  sfairt  Is  dirtier  tnan  yours,*  and 
picked  up  the  coat  and  pat  it  on.  Q.  What  did 
you  tell  him?  A.  WeU,  I  says  to  Mm:  'I  don't 
care  if  you  wear  my  coat,  but  be  careful,  and 
not  get  it  cut  up,  like  the  scrape  laat  night.' 
That  waa  the  first  tbinj;  we  beard  of  when  we 
come  to  town,  about  the  matter  the  night  before. 
Q.  What  did  he  say?  A.  Her  says:  *If  there  is 
any  cutting  done,  I  will  b«  th«r^'  or  something 
to  that  effect,  or  remaii.  He  said  it  in  a  Jodi- 
Ing  way." 

These  Btatements  of  appellant  cannot,  by 
any  stretch  of  the  imagination,  be  aald  to  al- 
lude to  or  to  be  dlred»d  towards  deceased,  or 
to  consUtute  such  a  threat  as  would  indicate 
that  the  appellant  had  deceased  In  mind 
when  he  made  the  statements;  hence  the 
testimony  should  have  been  excluded  under 
tbe  rule  above  quoted  tn  the  Buster  Case. 

[4]  Appellant's  seventh  assignment  of  error 
relates  to  certain  Instructions  given  by  tbe 
court  whifOi  it  is  alleged  by  appellant  are 
erroneous  and  prejudicial,  and  refers  par- 
ticularly to  Instructions  Nos.  7,  8,  9,  10,  11, 
18,  and  80.  We  will  confine  tbla  <^iott  to  a 
discussion  of  tnstructitau  Nos.  8,  18,  9,  10, 
and  SO  only.  That  portion  of  instruction 
No.  8  to  wlilcta  anrallant  takes  exception 
reads  as  follows : 

"Malice  includes  not  only  anser,  hatred,  and 
revenge,  but  every  other  unlawful  and  unjustifi- 
able motive." 

We  tliink  this  Instruction  should  not  have 
been  given.  As  was  said  by  Chief  Justice 
Shaw  In  Commonwealth  v.  York,  9  Mete 
(Mass.)  9a-104,  43  Am.  Dec.  373: 

"Malice,  although  in  its  popular  sense  it  means 
hatred,  ill  will,  or  hostility  to  another,  yet,  in 
its  legal  sense,  has  a  very  different  meaning,  and 
characterizes  all  acts  done  with  an  evil  disposi- 
tion, a  wrong  and  unlawful  motive  or  purpose; 
the  willful  doing  of  an  Injurious  act  without 
lawful  excuse." 

The  same  opinion  quotes  the  opinion  of  Mr. 
Justice  Bailey,  in  Bromage  v.  Prosser,  4 
Bam.  &  Cres.  25S,  giving  the  legal  descrip- 
tion of  malice  In  contradistinction  to  the 
popnlar  sense  In  which  the  term  is  common- 
ly used,  as  follows: 

"Malice,  in  common  acceptation,  means  ill 
nil]  against  a  person;  but  in  its  legal  sense  it 
means  a  wrongful  act,  done  intentionally,  with- 
out Just  cause  or  excuse.   •   •   •  " 

The  Instruction  as  given  was  misleading, 
lu  that  it  would  lead  the  jury  to  believe 
that  they  would  be  Justified  In  finding  that 
an  act  was  done  with  malice  if  done  in  an- 
ger. Whereas  a  killing  done  In  anger  might 
amount  only  to  manslaughter,  which  is  the 
unlawful  killing  of  a  human  being  without 
mallca 


An  examination  of  Instmctlon  No.  2  dis- 
closes the  fact  that  mall(%  was  correctly  and 
sufficiently  defined  by  said  Instruction,  and 
Instruction  No.  8  only  added  confoslwi  to  the 
definition  there  given,  and,  while  these  in- 
structions, standing  alone  in  and  of  them- 
selves, may  not  be  suSdent  to  warrant  a 
reversal  of  the  case,  yet,  when  considered 
with  other  errors  occurring  upon  the  trial, 
must  be  regarded  as  prejudicial.  Nor  is  it 
any  answer  to  this  objection  to  say  that  in- 
struction No.  2  correctly  stated  the  law  up- 
on the  subject.  The  result  served  to  confuse 
the  jury,  and  renders  It  impossible  to  de- 
termine whether  In  their  deliberations  tbey 
followed  the  law  as  correctly  or  as  Incorrect- 
ly set  before  them.  People  v.  Campbell.  30 
Cal,  312;  People  v.  Anderson,  44  Cal.  95; 
People  V.  Wong  Ah  Ngow,  54  Cal.  151,  35 
Am.  Bep.  69 ;  People  v.  Messersmlth,  57  Cal- 
575 ;  People  v.  Thomson,  92  Cal.  506,  28  Pac. 
589;  People  T.  PeamOt  118  Cal.  154»  GO  Pac 
376. 

[6]  In  the  ^ghteenth  instmctlon  given  by 
the  court,  wherein  the  court  was  attempting 
to  define  the  difference  between  murder  in 
the  first  degree  and  murder  in  the'  second  de- 
gree, we  find  the  following  chai^: 

"But  while  the  purpose,  the  intent,  and  its 
ezecudim  may  fellow  thm  rapidly  u^on  each 
other,  it  is  proper  for  tbe  jury  to  take  into  con- 
sideration the  Bhortness  of  such  interval  in  con- 
aiderinp  whether  Muoh  mdden  and  apcedy  execu- 
tion tnoy  not  be  attributed  to  sudden  pogtiom 
and  anger,  rather  than  to  deliberation  and  pre- 
meditation which  must  characterise  tbe  higher 
offense."    (Italics  ours.) 

While  this  instmctlon  was  approved  by 
this  court  In  SUte  v.  Shuff,  9  Idaho,  115- 
128,  72  Pac.  664,  the  objectionable  portion 
above  italldxed  was  not  there  discussed,  and 
no  objection  appears  to  have  been  taken 
thereto.  However,  the  Instruction  was  clear- 
ly misleading.  In  that  it  purports  to  Indnde 
in  the  definition  of  murder  In  the  second  de- 
gree elements  which  are  present  and  tend  to 
constitute  only  manslaughter.  This  distinc- 
tion was  clearly  pointed  out  in  the  concur- 
ring opinion  of  Angellotti,  X,  in  the  case  of 
People  V.  Maugbs.  140  Cal.  253,  266.  86  Pac. 
187-192,  which  concurring  opinion  was  con- 
curred In  by  Shaw  and  SIoss,  JJ.  The  charge 
In  the  Instmctlon  there  const  rued  was  es- 
sentially tbe  same  as  the  charge  above  quot- 
ed from  instraction  No.  18,  in  the  cose  at 
bar.  In  his  concurring  opinion  Ai«ellotti, 
J.,  said : 

"The  statemuits  contained  in  this  iDstrncti<Ki 
would  have  been  material  in  detennining  as  be- 
tween murder  and  manslaughter,  but  as  between 
the  two  degrees  of  murder  tbey  had  no  place,  and 
we  are  unable  to  say  that  they  did  not  miflead 
the  jury  to  the  prejudice  of  defendant."  Peo- 
ple V.  Freol,  48  Oal.  436 ;  People  v.  Orowey,  56 
Gal.  36:  People  v.  Kemaghan,  72  Cal.  609,  14 
Pac  566;  People  v.  Brugn,  96  Cal.  476.  29 
Pac.  26;  State  v.  Taughan,  22  Ner.  802, 39  Pac 
733. 

[6]  We  will  now  discuss  instructions  Nos. 
9  and  10,  respectively,  to  which  exceptions 
are  taken.  These  Instructions  are  Id^tkail 
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In  80  far  as  tlie  point  Ifirolved  Is  concerned. 
Tbe  particular  charge  ctonplained  of.  Is: 

'^at  If  you  beliere  b^Mid  a  reascmable  doubt 
that  the  deceased  was  ftDsaged  in  asBaultios  the 
defendant,  them  yoa  may  take  into  conadderaUon 
tbe  retative  siie  and  stroigtli  of  the  deceased  and 
the  defndant." 

Appellant  urges  that  this  Instmctlon  places 
a  Imrden  upon  tbe  defense,  wtdcfa  Is  nnwat^ 
ranted  In  law,  In  Qiat  It  rainires  him  to  es- 
taliUah  floine  dement  ot  his  defense  beyond 
a  reasmatiie  donbt.  We  have  made  a  very 
diligent  search  of  the  anthorltlea  bearing 
npcm  the  charge  tised  In  this  Instruction ; 
only  fme  case  has  been  found  where  a  simi- 
lar inatmctlon  wob  held  not  erroneous,  which 
was  tbe  castf  of  Patterson  v.  Veopla,  46  Barb. 
(N.  T.)  626.  Tbe  court  tltere  attend  to  dis- 
tinguish the  case  of  People  t.  BfcOann,  16 
N.  T.  68,  68  Am.  Dec;  642,  ^ted  by  appel- 
lant in  the  case  at  bar,  and  niAield  the  in- 
structloo  complatoed  c^.  requiring  the  de- 
fendant to  establish  tiie  deCsnse  of  insanity 
beyond  a  reasonable  donbt.  Bnt  the  New 
Toxk  court.  In  tbe  later  case  of  People  t. 
Schryver,  42  N.  T.  1-8, 1  Am.  Bep.  480,  where 
the  same  question  was  again  presented, 
speaking  tbrout^  Barl,  C.  J.,  said: 

"The  Judge  presiding  at  the  trial  of  Uda  case 
is  said  to  have  followed  in  his  charge  the  case 
of  Pattereon  v.  People,  46  Barb.  [N.  1.1  625,  in 
which.  Id  a  case  of  homicide,  it  was  held,  in  sub- 
stance, that  the  prisoner  waa  bound  to  prove 
his  juAtificatfon  beyond  a  reasonable  doubt  No 
authority  is  cited  to  uphold  this  rule,  and  it  is 
clearly  against  every  authority  that  can  be  found 
in  the  botfts." 

The  early  Massachusetts  cases  adhered  to 
tbe  doctrine  ttiat,  the  killing  being  proven  or 
admitted,  the  defendant,  to  establish  excuse 
or  justlQcation,  must  do  so  by  preponderance 
of  the  evidence.  Ckuomonwealtfa  v.  Webster, 
S  Cnsh.  (Mass.)  295,  52  Am.  Dec.  711;  Com- 
monwealth v.  Rogers,  7  Mete.  (Mass.)  tSOO, 
41  Am.  Dec  458;  Commonwealth  v.  York, 
9  Mete  (Mass.)  93,  43  Am.  Dec.  373;  Com- 
monwealth V.  Knapp,  10  Pick,  (Mass.)  477, 
20  Am.  Dec.  534.  But  the  later  cases  In  the 
same  Jurisdiction  bare  relaxed  the  rule  and 
bare  adhered  to  the  more  modern  rule  that 
if  the  evidence  of  the  defendant  which  tend- 
ed to  prove  excuse  or  Justification  was  such 
that,  taken  together  with  the  other  evidence, 
tbe  Jury  were  left  in  reasonable  doubt  as  to 
whether  or  not  the  defendant  waa  guilty, 
they  should  acquit  him.  Commonwealth  v. 
Choate,  105  Mass.  451;  Commonwealth  v. 
Pomeroy,  117  Mass.  143  (reported  In  Whart. 
Hom.  [2d.  Ed.}  appendix),  and  cited  In  tbe 
opinion  of  Mr.  Justice  Barlan,  in  Davis  v. 
United  States,  160  U.  S.  46&-48S,  16  Sup.  Ct 
353,  356  [40  L.  Ed.  409],  in  connection  with 
the  ff^lowlng  quotation: 

"It  waa  contended  by  the  prosecution  that 
the  question  of  sanity,  raised  by  the  defendant, 
was  to  be  determined  by  the  prci>ondcraDce  of 
proof ;  that  the  coiomoDwealtli  was  not  bound  to 
provp  tbe  sani^  of  tbe  accused  beyond  a  reason- 
able doubt.  But  the  court  said :  The  burden  is 
upon  the  government  to  prove  everythinfr  essen- 
tial beyond  a  reasonable  doubt;  and  that  burden, 
so  far  as  the  matter  of  sanity  Is  concerned,  Is 


ordinarily  satisfactorily  sostalned  b^  the  pre- 
sumption  tiiat  every  person  of  sufflcieut  a?e  i^ 
of  sound  mind  and  uuaerstands  the  nature  of  his 
acts.  But  when  the  drcumstances  are  all  in, 
on  tbe  one  side  and  on  the  other;  on  the  one 
side  going  to  show  a  want  of  adequate  capadtr, 
<Hi  the  other  side  going  to  show  usual  mtelu- 
gcDce;  when  tbe  whole  is  in,  the  burden  rests 
where  it  was  In  the  beginning,  upon  the  govern- 
ment, to  prove  the  ease  beyond  a  reasonable 
doubt." 

In  the  case  of  Commonwealth  t.  York, 
supra.  Mr.  Justice  Wilde  wrote  a  very  able 
dlasentli^  opinion,  holding  that: 

"The  burden  of  proof,  in  every  criminal  case, 
Is  on  the  commonwealth  to  prove  all  the  mate- 
rial allegations  in  tbe  indictment;  and  if,  on 
the  whole  evidence,  the  jury  have  a  reasonable 
donbt  whether  the  defeodant  is  guilty  of  the 
crime  charged,  they  are  bound  to  aoqnlt  falm." 

Tbe  dlssenth^  opinion  ot  Ur.  Justice 
Wilde,  supra.  hM  been  followed  in  the  latw 
Bfassadkusettt  caaes,  and  is  now  the  law  In 
Omt  Jurlfldletlou.  Oommonwealth  t.  Heath, 
11  Gray  (Maas.)  804;  ComnKm wealth  t. 
Choate,  supra;  Commonwealth  t.  Pomeroy, 
supra. 

Iq  the  CUB  of  Davis  t.  United  States, 
suphi,  the  court,  after  reviewing  the  En^lsh, 
Massadiuaetta,  New  York,  Ktrir  Jersey,  Illi- 
nois, New  HampSbire,  Mlddgan,  Misslsidrol, 
Toinessee,  and  Indiana  cases,  Oulteau's  Case 
(D.  C)  10  Wta.  101,  and  tbe  prerloua  cases 
in  the  Supreme  Court  of  the  United  States, 
■aid: 

"It  seems  to  us  that  undue  stress  is  placed  in 
some  of  the  cases  upon  the  fact  that,  in  prose- 
cutions for  murder  the  defense  of  insatuty  is 
frequently  resorted  to  and  Is  sustained  by  the 
evidence  <tf  ingenious  experts  whose  theories  are 
difBcult  to  be  met  and  overcome.  Thus  it  Is 
Ksid  crimes  of  the  most  atrocious  cbaracter  often 
go  unpunished,  and  the  public  safety  is  thereby 
endangered.  But  the  possibility  of  such  results 
mmt  always  attend  any  system  devised  to  as- 
certain and  punish  crime,  and  ought  not  to  in- 
duce the  courts  to  depart  from  principles  funda- 
mental in  criminal  law,  and  the  recognition  and 
enforcement  of  which  are  demanded  by  every 
consideration  of  humanity  and  justice.  No  man 
should  be  deprived  of  his  life  under  the  forms 
of  law  unless  the  jurors  who  try  him  are  able,  up- 
on their  consciences,  to  say  that  the  evidence 
before  them,  by  whomsoever  adduced,  is  sufficient 
to  show  beyond  a  reasonable  doubt  the  existence 
of  every  fact  necessary  td  constitute  the  crime 
charged.'* 

[7]  From  our  examination  of  tbe  author- 
ities we  are  convinced  that  the  more  modem 
and  the  better  role,  and  the  rule  which  more 
nearly  agrees  with  the  fundamental  prin- 
ciples, not  only  of  criminal  law  but  of  hu- 
manity end  justice,  is  to  the  effect  that  the 
defendant  is  not  required  to  establish  circum- 
stances In  mitigation  or  that  justify  or  ex- 
cuse, his  act,  either  beyond  a  reasonable 
donbt  or  by  a  preponderance  of  the  evidence, 
bnt  is  only  bound  to  prove  such  circumstanc- 
es as  any  fact  is  to  be  proved,  and  if  the 
proof  creates  a  reasonable  doubt  of  the  de- 
x'endaut's  guilt,  he  la  entitled  to  an  acquit- 
tal, and  tbe  jury  should  be  so  instructed. 
Cases  in  point,  supra;  Alexander  v.  People, 
96  ill.  06;  AppletoQ  v.  People,  171  IlL  473, 
49  N.  a  708;  Trogdou  r.  State,  ISS  Ind.  1, 


Digitized  by  Google 


918 


163  PAcmo 


RBPORTBB 


32  N.  B.  725;  Lvrcjoy  T.  Stat«,  02  Ark.  478, 
86  S.  W.  S76;  Lewis  t.  SUte,  29  Tex.  App. 
105,  14  S.  W.  1008;  State  t.  McOlner,  6  Ner. 
132;  State  t.  Pierce,  8  Ner.  2fil;  BoyUn 
FeojAe,  22  Ocda  496,  4S  ma  419;  Foley  t. 
State.  11  Wyo.  464,  72  Fac.  627;  Onlpepper 
T.  State.  4  OU.  Or.  103,  Ul  Pac.  679,  81  L. 
B.  A.  (N.  S.)  1166,  140  Am.  St  Rep.  668: 
McCtatcbey  t.  State  COkl.  Gr.)  1S2  Fac.  1186: 
Smith  T.  State  (OU.  Gr.)  169  Pac.  668. 

The  early  California  cases  adhered  to  the 
doctrine  that  the  defoidant  must  prove  such 
circumatances  by  a  preponderance  of  the 
evidence.  People  t.  Hong  Ah  Dack,  61  CaL 
895;  People  t.  Raten,  63  CaL  422.  But 
these  cases  wer§  expressly  departed  from 
and  the  modem  rule  ahore  annonneed  adr 
hered  to  by  People  Bnshton.  80  160, 
22  Fac.  127,  649.  The  OaUfornia  cases  fol- 
lowing People  T.  Bn^too,  supra,  are  re- 
viewed briefly  in  the  recent  case  of  People  v. 
Fetnizo,  13  Cal.  App.  669,  110  Pac.  326.  See, 
also.  People  t.  Blbolsl,  89  CaL  492,  26  Paci 
1082;  People  v.  Perlni.  94  CaL  673,  29  Pac. 
1027;  and  also  the  discriminating  case  of 
State  V.  Vacos.  40  Utah,  160.  120  Pac.  497. 

The  nrare  modem  rule  was  followed  by 
the  Montana  conrt  in  State  v.  Orean,  43 
Uont  47,  U4  Fac.  603.  Ann.  Ca&  1912a  424, 
citing  PeofOe  t.  Bushton,  supra,  with  ap- 
provaL 

This  court  in  discussing  a  similar  question 
Indicated  that  an  instroctlon  requiring  a 
defendant  to  establish  Justlflcatlon  or  excuse 
by  preponderance  of  the  evidence  was  er- 
nmeons.  State  v.  Shntt,  supra;  State  r. 
Webb.  6  Idaho,  428.  55  Pac.  892. 

[S]  As  to  instruction  No.  80,  we  have  to 
say  that  this  InstractloQ  has,  no  doubt,  been 
frequently  given  by  trial  courts  of  this  state. 
Nevertheless,  upon  a  careful  examinatlou  of 
the  language  here  used,  and  of  the  author- 
ities, we  are  convinced  that  it  is  erroneous. 
This  iDstructlon  reads  as  follows: 

"The  court  instructs  you,  as  a  matter  <^  law, 
that  when  tlie  defendant  testified  as  a  witness  in 
tbis  case,  he  became  as  any  other  witness,  and 
his  credibility  is  to  be  tested  by,  and  subject  to, 
the  same  tests  as  are-legally  applied  to  any  oth- 
er witness;  and  In  determining  the  decree  of 
credibility  that  shall  be  accord^  bla  testimony, 
ike  ium  nave  a  right  to  iake  ihto  con^deraHon 
the  foci  ihat  he  ia  interested  in  the  result  of 
the  trial,  as  well  as  hii  demeanor  and  conduct 
upon  the  witnest  stand,  and  during  the  trial,  and 
whether  or  not  he  has  been  oontradioted  or  cor- 
roborated hy  other  vritneuee  or  circutnttanoee.*' 
(Italics  ours.) 

The  words  Italicized,  it  la  insisted  coun- 
sel for  appelant,  are  prejudicial,  for  the 
reason  that  the  defendant  Is  singled  out  and 
the  attention  of  the  Jury  is  particularly  di- 
rected to  his  eredtbUily  as  a  witness.  We 
think  the  better  rale  for  the  court  to  fbllow 
is  not  to  idngle  out  any  special  witness  per- 
sonally and  bnrd«t  his  testimony  with  any 
anggestlons  which  might  indicate  to  the  jury 
that  in  the  opinlcm  of  the  court  such  wit- 


ness was  liable  to  testify  fklaely.  Inatmfr 
tions  as  to  the  credibility  of  a  witness  riioaU 
be  genraal  and  apply  equally  to  all  of  tbe 
witnessa  for  the  state  and  the  deSmdanC 
allk&  Because  a  witness  msy  be  the  defoid- 
ant  la  no  iwrtlcular  reason  why  he  should  be 
visited  with  condemnation  opon'the  one  baud 
or  dothed  with  sanctity  upon  the  other.  He 
is  before  the  court  as  a  witness,  and  should 
be  tnated  by  both  the  conrt  and  the  Jury 
just  as  other  witnesses  are  treated,  no  betta 
and  no  worae.  And  the  saving  of  such  in- 
Btructlon  cannot  be  regarded  as  otherwise 
than  oToneouB.  People  t>  Manias,  supra; 
Fletcher  v.  State,  2  OkL  Gr.  300.  101  Pac. 
699.  23  U  R.  A.  (N.  S.)  681;  Culpepper  v. 
State,  supra;  Buckley  v.  State,  62  Miss.  TQS; 
State  T.  Webb,  supra;  Petvte  Vraenes- 
eueckockockhoff.  129  Gsl.  497.  68  Pac.  156, 
62  Pac.  Ill;  voL  II  Thompson,  Trials  &IL 
Bd.)  f  2421;  Banks  v.  States  2  OkL  Or.  338; 
101  Paa  610;  Crow  t.  States  8  OkL  Or.  428^ 
106  Fac.  556. 

For  the  reasons  above  opresaed  we  have 
reached  tbe  condoslon  that  appellant  did 
not  bavsL  the  fair  and  impartial  trial  to 
which  the  laws  Oif  this  state  eatltle  Idm. 

The  judgment  la  reversed,  and  the  cause 
rraianded,  with  tnstractlons  to  the  trisi 
court  to  grant  the  appellant  a  new  triaL 

UOROAN  and  RICB.  33^  concur. 

LEWIS  V.  CHRISTOPHER,  Assessor  and 
Oollector,  et  «L 

(Snmrems  Conrt  of  Idaho.    Mardi  17,  1917J 

Taxation  «=>177  —  Pdkohasbb  or  Stats 
Lands— Taxable  InrBBEaiv-STATUTB. 
Beld,  where  one  purchases  state  land  under 
an  instalment  contract,  his  interest,  which  is 
subject  to  taxation,  under  sections  1586  and 
1643,  Rev.  Codes,  bears  tJie  same  relation  to  the 
full  cash  value  of  the  land  as  the  amount  ac- 
tually paid  upon  his  contract  bears  to  the  total 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  302,  303J 

Appeal  from  District  Court,  Canyon  Couit- 
ty ;  Ed.  L.  Bryan,  Judge. 

Action  by  M.  B.  Lewis  against  A.  O.  Chris- 
topher, as  Assessor  and  Tax  Collector  of  Can- 
yon County,  Idaho,  and  the  County  of  Can- 
yon. Judgment  of  dismissal  on  sustaining 
a  demurrer  to  the  complaint,  and  plaintiff 
appeals.  Affirmed. 

Geo.  H.  Vande  Steeg,  of  Nampa,  for  ap- 
pellant. Alfred  F.  Stone  and  H.  A.  Griffiths, 
both  of  CaldweU,  for  respondents.  J.  F. 
Reed,  of  Slmmett,  amicus  cnrle. 

BUDGE,  C.  J.  This  Is  an  action  brought 
by  the  appellant  against  respondent,  Christtv 
pher,  as  assraaor  and  tax  collector  of  Canyon 
county,  and  the  county  of  Canyon,  tor  the 
purpose  of  canceling  and  setting  aride  an  as- 
sessment and  a  tax  levied  in  pursuance  there^ 
of,  upon  appellant's  interest  in  certain  land. 
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parcbased  timn  the  state  nndw  Ita  Tegular 
cimtract  of  aal«>  providliiK  for  deferred  pay- 
ments. To  ai^eUant*8  eMnplalnt  a  dAnnr- 
rer  was  filed  by  reapondents  and  by  the  court 
soBtalned,  whereapon  an;>ellant  refused  to 
plead  fnrtbw,  ftnd  Jadgment  ot  dismissal 
was  dnly  entered,  ^nds  e^eal  Is  from  the 
Judgment. 

It  appears  -that  the  assessor  of  Canyon 
oounty  In  1912  Anmd  said  land  to  be  of  the 
toll  cash  value  of  12,000,  and  the  assessed 
value  to  be  $800,  or  40  per  cent  tbereqcL 
In  Older  to  determtne  tbe  Tahte  of  appeal- 
lant's  taxable  interest  In  the  land  the  asses- 
sor divided  1820,  the  amount  paid  tqion  the 
inlncbia]  of  tbe  pnrdiase  prloe  the  appel- 
lant, by  9800.  tbe  fall  purchase  price  of  the 
land,  and  oUaSned  as  a  onotftent  the  fraction 
foar-tenths,  lAlch  revresoited  the  portion 
of  the  total  assessed  valnatlDn  of  the  land 
npon  whi(A  app^lanfs  taxes  were  based. 
In  other  words,  the  total  assessed  valuation 
<tf .  the  land,  as  found  by  the  assessor,  for 
taiatUm  purposes,  was  12,000;  ai^ffillant 
having  paid  foar-tentha  of  the  purchase  price 
of  the  land,  the  valae  of  his  Interest  there- 
in, which  was  subject  to  taxation  was  four- 
tmtbs  of  the  actual  full  cash  value  of  tbe 
land  at  the  time  tbe  assessmoit  was  made. 

The  appelant  contends  that  the  foregoing 
method  Mnployed  by  the  sssrasor  was  con- 
trary to  law,  and  Insists  that  the  full  cash 
value  of  his  interjest  subject  to  taxation  bad 
DO  relation  to  the  actual  full  cash  value  of 
the  land  itself,  but  was  the  amount  of  money 
paid  by  the  appellant  to  the  state  under  the 
terms  of  bis  contract,  and  no  more.  Tbe 
theory  of  the  appellant  la  that  tbe  assessor 
should  have  ignored  tbe  actual  cash  value 
of  the  land,  as  being  wholly  immaterial, 
and  should  have  fixed  the  cash  value  of  ap- 
pellant's Interest  therein  at  $320,  the  amount 
actually  paid  to  tbe  state  under  bis  contract, 
which  for  the  purposes  ol  taxation  should 
be  considered  as  the  assessable  interest  of 
appellant,  and  should  bare  taken  40  per 
cent  thereof  and  computed  tbe  taxes  thereon. 

The  only  material  question  in  this  case  Is 
whether  the  assessor's  method  of  obtaining  the 
assessed  valnation  of  appellant's  interest  In 
this  land  is  the  correct  one,  and  involves  the 
construction  of  sections  1580  and  1643,  Bev. 
Codes,  and  section  1652,  Bev.  Codes,  as 
amended  by  Sp.  Sess.  Laws  1912,  p.  26. 

It  Is  insisted  by  appellant  that  this  is  a 
tax  npon  personal  property  or  a  tax  upon 
money,  and  not  a  tax  upon  tbe  interest  or 
equity  of  appellant  In  tbe  land.  With  this 
ccmtenaon  we  are  not  In  accord.  In  our 
opinion,  for  the  purposes  of  taxation,  tbe  in- 
terest that  appellant  has  in  the  land  pur- 
chased fT<»n  the  state  is  subject  to  assess- 
ment as  real  estate  under  the  provisions  of 
subdivision  B,  1 1646,  Bev.  Codes,  as  amended 
by  8p.  Sess.  Laws  1912,  p.  24,  Wbldi  Is  as 
follows: 

"Tbe  term  *reBl  estate'  indodes:  (1)  Hm 
ponesskn  «^  dbdm  tOt  ownership  of  or  right  to 


tbe  possession  of  land  or  separate  estates,  ease- 
ments or  interests  therein." 

The  appellant  in  tbe  instant  case  has  the 
possession  of  tbe  land  purchased  under  his 
contract  from  the  state,  and  has  the  right  to 
the  possession  of  tbe  same  so  long  as  be  com- 
plies with  the  terms  of  his  contract,  npon  ttie 
fulfillment  of  which  he  will  be  efatltled  to  an 
absolute  conveyance  of  title  from  tbe  state. 
And  it  is  clear  that  his  Interest  in  the  land, 
under  the  above  terms  of  the  statute,  Is  "real 
estate*'  and  not  "personal  property.".  That 
being  true,  It  was  the  duty  of  the  assessor  to 
determine  tbe  "fall  cash  value"  of  tbe  land, 
and  then  to  ascertain  appellant's  Interest 
therein. 

While  it  is  true,  under  the  provisions  of 
sections  1586  and  1643,  supra,  that  the  land 
itself  is  not  subject  to  taxation  while  the 
title  to  tbe  same  remains  vested  in  the 
state,  it  is  likewise  true  that  tbe  value  of  tbe 
interest  therein,  of  the  purchaser  or  certifi- 
cate holder,  may  be  taxed,  and  this  Interest 
Is  not  limited  to  the  amount  of  m<mey  paid 
under  the  terms  of  tbe  contract,  but  to  the 
value  of  lyipellant's  Intoest  in  tbe  land.  The 
value  of  this  interest  csn  only  be  propttly 
determined  by  ascertaining  the  full  cash  val- 
ue of  the  land  npon  tbe  market  in  tbe  ordi- 
nary course  of  txade,  and  then  determining 
the  value  of  appellant's  interest  in  tbe  land. 
The  land  cannot  be  sold  for  taxes  so  long  as 
the  title  renudns  in  the  statei  but  tbe  Interest 
of  tbe  certificate  bolder  in  the  land  Is  such 
an  eauitable  interest  as  may  be  acUd  for  de- 
linquent taxes.  And  tbe  purchaser  thereun- 
der would  be  entitled  to  continue  payments 
to  the  state  with  the  right  to  mature  the 
contract  and  to  tbe  possesslm  of  the  premises. 
In  other  words^  a  purchaser  under  such  <^ 
cnmstances  would  stand  in  tbe  same  relatUm 
to  tbe  state  that  tbe  origiDal  purchaser  oe- 
copied,  and  upon  compliance  with  the  terms 
of  tbe  contract  become  the  owner  in,  fe^  of 
the  land. 

We  think  that  a  fair  and  reasonable  con- 
struction of  sections  1586  and  1643,  supra, 
keying  in  view  that  In  construing  revenue 
statutes  we  tdionld  consider  primarily  the 
imrpose  rather  than  the  letter  of  the  law, 
and' that  all  statutes  pertaining  to  revenue 
are  to  be  construed  most  strictly  In  favor  of 
the  object  of  the  statnt^  that  Is,  in  favor  of 
the  purpose  of  the  statute  rather  Uian  to  de- 
feat the  object  or  purpose  of  the  statute,  to 
tbe  end  that  all  property  bear  Its  equitable 
share  of  the  «itlre  burden  of  the  taxes,  is 
that  the  Interest  subject  to  taxation,  of  a 
purchaser  of  state  land,  bears  the  same  rela- 
tion to  tbe  full  cash  value  of  the  land,  as  the 
amount  actually  paid  upon  bis  omtract  bears 
to  tbe  total  purchase  price;  and  since  the 
assessor  followed  this  method,  the  Judgment 
of  the  trial  court  In  sustaining  the  demurrer 
must  be  affirmed,  and  it  la  so  ordered.  Costs 
awarded  to  respondents. 

MOBOAN  and  &IOB,  JJ„  concmr. 
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SMITH  T.  OFT  et  al.  (No.  20780.) 
(Supreme  Gcnirt  of  Eanus.   March  10,  1917.) 

(Sj/Ualnu  by  the  Court.) 

1.  AniMAi.a  <8=^92— Trespass— FgycEB"  Oow- 
STBuonon  of  STATtm. 

The  provision  relating  to  partition  fences  in 
section  l806  of  the  General  Statutes  of  1915 
does  not  imply  that  if  the  stock  of  one  part; 
passes  thmugh  a  defective  fence  which  he  was  to 
maintain  and  injures  the  property  of  another,  he 
can  escape  liability  for  Uie  injury  because  the 
other  had  not  kept  his  part  of  the  fence  in  good 
repair  and  up  to  the  legal  standard. 

[Dd.  Note.— For  other  cases,  see  Awfanal^ 
Cent.  Dig.  §§  330-883.] 

2.  Animals  <8k9100(4)  —  Trespass  —  Fencis 
— Failvbb  to  Bbpaib— Btidekce. 

The  evidence  in  the  case  is  ketd  to  be  saffi- 
eient  to  enstaJn  the  finding  that  the  cattle  which 
caused  the  injory  passed  through  that  part  of 
the  fence  which  defendants  had  agreed  to  main- 
tain. 

(Ed.  Note.~~For  other  cases,  aee  Animals. 

Cent.  Dig.  H  3QS-360.  3S3,  412.] 

Appeal  from  Dlatrlct  Court,  Gieoiwood 

County. 

Action  by  J.  Smith  against  Fred  Ott,  Jr., 
and  ottaera.  Judgment  tor  plaintiff,  and  de- 
ftedants  appeal.  Afflrmed. 

Wicker  ft  Badger,  of  Eareka,  for  appel- 
lants. O.  0.  Zwlcker.  of  Eureka,  for  appel- 
lee. 

JOHNSTON,  O.  J.  In  tMs  action  the 
plaintiff  recovered  damage  for  tbe  destruc- 
tion of  his  growing  com  by  the  cattle  of  the 
dtfendanta,  and  from  the  Judgment  the  de- 
fendants appeal. 

[2]  Tbe  lands  of  plaintiff  and  def«idants 
were  situated  on  tbe  east  and  west,  rapec- 
tively,  of  ft  partition  fence.  There  was  an 
arrangement  between  them  by  which  plain- 
tiff was  to  maintain  in  pn^r  r^lr  the 
norUi  half  of  the  fence,  and  Qie  defendants 
to  maintain  tbe  south  half  of  It  The  dam- 
age tm  account  of  which  tbe  suit  was  brought 
was  done  on  August  2,  1914,  although  it  a[H 
pears  that  the  cattle  bad  been  upon  tbe 
plaintiff's  land  before  that  time,  and  tbat 
plaintiff  hsd  built  a  private  fence  about  his 
cornfield.  On  tbe  day  In  question  the  cattle 
were  found  on  the  plaintiff's  land  where  they 
had  destroyed  tbe  com,  and  were  driven 
back  to  tbe  defendant's  land  through  the 
south  half  of  the  fence.  Conflicting  testi- 
mony was  introduced  relating  to  the  condi- 
tion of  each  half  of  tbe  fence.durlng  tbe  sea- 
son of  1914  and  up  to  the  day  when  the 
damage  was  done.  One  of  the  plaiutifTs 
witnesses  testified  that  on  the  5th  or  6th 
of  August  be  did  some  work  on  the  south 
half  of  the  fence,  and  that  about  15  rods  of 
tlie  fence  was  down,  and  that  some  of  tbe 
wire  and  posts  were  lying  on  the  ground  to- 
ward the  west.  Plaintiff  testified  that  he 
saw  the  fence  the  night  before  the  damage 
was  done,  and  that  part  of  the  soutb  half 


was  down  and  tbe  wires  tangled  "wboe  tbe 
cattle  had  been  going  back  and  forth." 
PlalntUTs  wife  also  testifled  tbat  part  of 
the  south  half  was  down,  and  botb  testified 
tbat  the  nortb  half  was  In  good  repair.  On 
tbe  otber  hand,  there  was  testimony  by  de- 
fendants' witnesses  tbat  near  the  nortb  end 
of  plaintiff's  half.  It  was  out  of  repair,  and 
was  in  that  condition  np  to  tbe  time  of  the 
damage  and  during  tbe  sammer.  and  one  of 
the  def«idants  testified  tbat  be  loiAed  at 
Uie  fmce  tlie  diay  before  tbe  injniy.  and 
Uiat  detendants'  portion  ut  tl»  fence  was 
In  good  ctmdltlon  wblle  a  portion  of  plain- 
tlfPs  tteoe  was  down  and  tbat  b«  aaw  signs 
of  cattle  passli^  Imu^  and  fbrtih.  Upcm  tbe 
conflicting  testlmtmy  the  Jury  found  tbat  tbe 
cattle  which  did  tbe  damage  went  tllro^l«h 
tbe  def^dants*  part  of  tbe  fence,  and  also 
tbat  tbe  plaintiff's  part  of  the  tetux  was 
not  a  lawful  fence  nor  In  good  repair. 

The  principal  contention  at  the  trial  was 
whether  the  cattle  entered  the  com  throngh 
the  north  or  sontb  parts  of  tbe  partition 
fenc&  The  fining  of  Qie  Jniy  settled  tbat 
contention  In  fiivor  ot  plaintiff.  Defend- 
ants insist  that  tbe  finding  Is  not  supported 
by  the  testimony,  but  there  ara>ear8  to  be 
enough  to  uphold  the  finding  and  verdict. 

[1]  It  is  o(Kitended  tbat  because  the  Jury 
found  that  plaintiff's  part  of  the  fence  was 
not  a  lawful  fence  and  not  In  good  repair  he 
Is  not  entitled  to  recover  damages  done  by 
defendants'  cattle,  even  though  they  did 
pass  through  the  part  of  the  fence  whit^  de- 
fendants agreed  to  maintain.  1Mb  claim 
is  based  upon  tbe  fMlowlng  iworftdoo  of  tbe 
fence  statute: 

"If  any  person  liable  to  contribute  to  the  erec- 
tion of  a  partition  fence  BbaR  nexlect  or  refuse 
to  make  and  maintain  his  proportion  of  such 
fence,  or  diall  permit  the  same  to  be  out  of  re- 
pair, he  shall  not  be  allowed  to  have  and  main- 
tain any  action  for  damages  incurred,  bnt  shall 
be  liable  to  pay  to  tiie  party  injured  all  snch 
damages  as  shall  accrue  to  hia  lands  and  tbe 
crops,  fruit  trees  and  shrubb»y  thereon,  and 
fixtures  connected  with  tbe  said  land,  such  dam- 
age to  be  assessed  by  the  fence  viewers,  on 
application  of  the  party  injured,  one  day's  notice 
in  writing  having  been  first  given  to  the  party 
liable,  either  by  delivering  to  him  personally  or 
by  copy  left  at  his  usual  place  of  abode,  that 
Buch  application  for  assessment  of  damages  bad 
been  made,  and  the  time  when  the  fence  viewers 
wontd  attend  to  make  sotih  assesamwit."  Gea. 
Stat.  1915,  1  4806. 

This  provi^on  does  not  Imply  that  a  party 
who  Injures  another  can  escape  responsi- 
bility for  the  injury  because  tbe  ottier  may 
not  have  kept  his  own  fence  up  to  tbe  lfi«aJ 
standard.  It  means  no  more  than  tbat  if 
one  person  fails  to  maintain  and  keep  bis 
fence  in  repair,  and  injury  results  to  him- 
self by  reason  of  tbe  defective  foice,  be  esn 
recover  no  damages  that  may  be  done  by  the 
stock  of  otbers,  but  that  he  shall  be  liable 
to  others  for  all  damages  resulting  to  tbem 
from  bis  defective  fence. 
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There  Is  nothing  svbstantlal  In  the  com* 
plftlnt  ct  a  Btatement  by  the  court  that  tie»- 
tlmony  to  the  ^fect  that  the  defendants'  cat- 
tle were  bundled  blether  the  day  before 
th^  broke  Into  the  plaintiff's  premises  was 
not  material.  It  does  not  appear  to  have 
been  material,  and  conld  not  hare  been  pre;J- 
udidaL 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


KIBKPATBICK  v.  GOLLINB  et  aL 
(No.  1889a)  . 

(Sapreme  Coart  of  Wasbiagton.    Hacdi  24, 

1917.) 

1.  Wmrisraa  «=»257— BsFBESBino  Uxkobt— 
Adhxsbion  of  MKUOBAnu.  Used. 

In  a  salt  to  remove  a  cloud  upon  plaintiff's 
title,  in  which  the  defendants  seelc  foreclosure 
of  a  mortgage  given  b7  plaintiff's  vendor,  mem- 
oranda appeanng  upon  the  stubs  of  bookH, 
meaningless  In  themselTes  and  which  do  not 
show  the  nature  of  tb«  documents  originally 
attadied  thereto,  wUeh  were  used  by  a  witness 
to  refresh  his  memory  before  testifying  as  bav- 
iug  present  memory  of  jpayments  made  on  the 
mortgage,  were  not  adoussilde,  although  admit- 
ted in  connection  with  the  and  testinioiiy,  and 
not  as  independoit  evidanos. 

[Ed.  Note-— For  other  oases,  see  Witnesses. 
Gent  Dig.  I  892.] 

2.  LiMirATiOH  OF  Aotiowb  «=»197(4)  —  Pa«t 

PATHEITC — EVIDBNCB— SUy  FIOIIN  OT. 

Evid^ce  held  insufficient  to  show  that  al- 
l^d  paymwta  upon  the  note  were  made  within 
six  years. 

[Ed.  Note.— For  other  casss,  sea  Umltation 
of  ActionB,  Cant.  Dig.  1  729.] 

3.  Lemztateoh  of  Aoftoirs  ^168(2>— Accsu- 

AL  OF  CAUSB  of  action. 

A  payment  made  on  a  secured  note  after 
maturity  started  the  running  of  the  Bix-year 
statute  of  limitation  anew  from  date  of  such 
payment 

[Ed.  Note.— F»  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |  648.] 

4.  LnciTATioN  OF  Actions  «=aldo(2)  —  Evi- 
DKNOB— Btmnn  of  Pboof. 

If  the  statute  of  limitations  started  to  run 
against  a  secured  note  and  mortgage,  there  is 
a  presumption  that  it  continued  to  run,  in  the 
absence  of  proof  to  the  contrary,  and  the  bur- 
den of  wool  to  ritow  stme  fact  thereafter  oc- 
curring tolling  the  statute  was  upon  the  mort- 
gagee. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  «  712.] 

Department  2.  Appeal  from  Superior 
Court,  Bang  C3onnty;  Kenneth  Bfacklntosh, 
Judge. 

Action  to  rranove  cloud  upon  title  by  Mil- 
dred Eirkpatriclc  against  Katberlne  Collins 
and  another,  in  whlcb  the  defendants  filed  a 
cross-complaint  seeking  foreclosure  of  a 
mortgage.  Judgment  for  defendants,  and 
plalnttlf  appeals.  Reversed  and  remanded, 
with  directions. 

T.  D.  Bockwdl,  of  Seattle,  tor  appcdlant 
Farrell,  Kane  ft  Btratton.  of  Seattle,  for  re- 
spondents. 


PABKEH,  J.  This  action  was  commenced 
In  the  superior  court  for  King  county  by  the 
plaintiff,  Mrs.  KlrkpatridE,  seeking  to  re- 
move  a  dood  upon  her  title  to  four  lots  In 
the  dty  <^  Seattle,  coiudsting  of  a  mortgage 
thereon  executed  1^  her  grantor,  Mrs.  Fran- 
ces WeM>,  to  the  defendants,  Katherine  Col- 
Una  and  husband,  to  secure  the  payment  pt  a 
debt  of  $700  due  from  her  to  them,  erideno- 
ed  a  promissory  note,  which  Is  now  alleg- 
ed to  be  barred  by  the  statute  of  limitations. 
The  defendants,  Mrs.  Collins  and  husband, 
filed  an  answer  and  cross^imnplalnt  seeking 
fbreclosure  of  the  mortgage,  making  Urs. 
Webb,  who  executed  the  mortgage,  a  defend- 
ant In  tbe  action.  Trial  In  the  superior 
court  resulted  in  a  decree  foreclosing  the 
mortgage  as  prayed  for  by  Mrs.  Collins  and 
hustmnd,  and  doiylng  the  n^lef  prayed  fbr 
by  the  plalntltt.  From  this  disposition  of 
the  cause  the  plaintiff  has  appealed  to  this 
court 

On  April  80,  WOT,  Mrs.'  WtXb,  baring  par- 
chased  from  respondents  the  lots  In  ques- 
tion, and  being  Indebted  to  them  in  tbe  sum 
of  tTOO  for  tbe  balance  due  upon  the  pur- 
chase price,  evidenced  such  indebtedness  by 
the  execution  of  a  promissory  note  payaUe 
to  them  one  year  after  date,  to  wit,  on  April 
30,  1908,  and  thereupon  executed  and  delir- 
ered  to  ttiem  to  secure  the  same  the  mortgage 
in  question.  Four  payments  are  conceded  to 
hare  been  made  by  Mrs.  Webb  upon  the 
note  during  the  years  1908  and  1909.  Re- 
spondents claim,  and  the  trial  court  found, 
that  two  additional  payments  were  made 
by  Mrs.  Webb  upon  the  note  of  f25  each, 
one  on  June  17,  1910,  and  one  on  December 
6,  1911.  Appellant  acquired  tbe  lots  by  deed 
of  conveyance  from  Mrs  Webb  on  January 
27,  1916,  tbe  mortgage  then  appearing  of 
record  in  the  auditor's  office  of  King  county. 
This  action  was  commenced  and  respondent's 
cross-complaint  filed  therein  in  March,  1916, 
which  was  more  than  six  years  after  the 
maturity  of  the  note  and  the  payments  made 
thereon  in  the  years  1908  and  1009,  but  less 
than  six  years  after  each  of  tbe  payments 
claimed  by  respondents  to  have  been  made 
on  June  17.  1910,  and  December  6,  1911.  So 
the  debt  evidenced  by  tbe  note  and  secured 
by  the  mortgage  would  not  be  barred  If  the 
alleged  payments  of  June  17,  1910,  and  De- 
cember 6,  1911.  or  either  of  tbem  were  in 
fact  mai^;  wblle  if  neither  of  sudi  pay- 
ments were  made  tbe  note  would  be  barred. 

It  is  first  contended  in  appelhint's  be- 
half that  the  trial  court  erred  In  receiving 
in  evidence,  in  connection  with  the  testimony 
of  Mr.  Collins,  two  memoranda,  reading  as 
follows: 

"Date  June  17,  1910.  To  Frances  Webb. 
For  a/c  mortgage,  ^5.00.'* 

"Date  12/5/11.  To  Frances  Webb.  On  a/c 
Mtg.  Fm  .  *2R00." 

These  memoranda  appear  upon  stubs  In 
two  separate  books  of  stnbs  from  which  all 
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the  blanks  or  docnments  originally  attached 
thereto  hare  been  taken  off.  It  will  be  noticed 
that  these  memoranda  themselves  do  not 
show  the  nature  of  such  original  documents. 
We  also  note  that  there  is  nothing  appear- 
ing upon  etthor  ot  the  stub  books  which  fur- 
nishes any  Information  whatever  as  to  what 
the  documents  torn  therefrom  were.  They 
might  have  been  checks,  promissory  notes,  re- 
ceipts, or  documents  of  some  other  nature,  for 
au^t  that  appears  npon  any  portion  of  the 
stub  books.  It  is  apparent  therefore  that 
these  memoranda  are  meaningless  within 
themselves,  apart  from  the  testimony  of 
some  one  who  knew  of  their  making.  Mr. 
Collins  used  the  memoranda  to  refresh  his 
memory,  and,  claiming  his  memory  was  so 
refreshed,  testified  positively  that  on  each 
of  the  dates  shown,  to  wit,  June  17, 1010,  and 
December  S,  1911,  Mrs.  Webb  at  his  place  of 
business  paid  to  him  upon  the  note  $25 ;  that 
he  then  gave  her  receipts  therefor  written  on 
blank  forms  atowlied  to  these  stabs,  which 
he  tore  off,  and  that  he  then  made  these 
memoranda.  After  he  bad  so  testified  these 
two  stub  books  containing  tlie  memoranda 
from  which  Mr.  Collins  had  refreshed  his 
memory  were  both  offered  in  evidence  by 
counsel  for  respondents  and  admUted  by  the 
court  over  the  objection  of  counsel  for  ^pel- 
lant.  Not  only  does  the  testimony  of  Mr.  Ool- 
llns  as  shown  in  the  record  indicate  that  he 
testified  as  having  presHit  memory,  aftor  It 
was  80  refreshed,  of  the  payments  bdng 
made,  but  the  brief  nature  of  the  memoranda 
renders  It  plain  tbat  he  Intmded  bis  testi- 
mony to  be  so  understood,  since  they  would 
be  meaningless  without  his  teatim<»iy.  That 
is,  they  are  not  such  complete  memoranda 
within  themselves  as  would  prore  anything 
by  his  teatli^ing  to  the  mere  fact  that  he  had 
made  them  and  knew  that  they  spoke  the 
truth,  though  having  no  present  memory  of 
the  transactions,  as  such  evidence  is  some- 
times produced  and  rendered  admissible. 

[1]  Counsel  for  appellant  Invoke  the  rale 
that  an  entry  by  a  creditor  npon  Ms  own 
books  of  an  allied  part  payment  of  a  debt 
is  not  admissible  to  prove  the  removal  of  the 
bar  of  the  statute  of  limitations,  citing  the 
decision  of  this  court  in  Sclilotfeldt  v.  Bull, 
18  Wash.  64,  50  Pac.  690,  where  the  question 
is  reviewed  at  some  length.  Counsel  for  re- 
spondents Insist  that  this  rule  Is  not  appli- 
cable here  because  that  decision  and  those 
therein  noticed  have  reference  to  cases  only 
where  a  memorandum  Is  sought  to  be  used  as 
evidence  within  Itself  as  proof  of  the  fact 
sought  to  be  establLshed,  as  shophooks  may 
be  Introduced  In  evidence.  They  argue  that 
where  a  memorandum  is  used  by  a  witness  to 
refresh  his  memory,  as  these  were  used  by 
Mr.  Collins,  it  is  admissible  in  connection 
with  the  testimony  of  such  witness.  We  are 
ot  the  opinion  that  such  is  not  the  law  in  the 
lifi^  of  what  we  think  is  the  great  weight  of 
authority  and  the  better  reasoning.  In  cases 


where  the  witness  testlfles  from  his  presnit 
memory,  even  though  it  be  refreshed  by  a 
memorandum  made  by  himself  when  the  facts 
sought  to  be  prov^  occurred.  We  can  see  no 
more  reason  for  allowing  such  testimony  to 
be  supported  by  a  memorandum  previously 
made  by  the  witness  so  testifying  than  to 
allow  the  admission  In  evidence  of  any  other 
seU'Serring  declaration.  Manifestly  when 
the  witness  testlfles  from  his  present  mem- 
ory, that  which  he  may  have  writtm  or  said 
at  some  other  time  concerning  the  focts  of 
which  he  testlfles  Is  Incompetent  It  has  all 
the  vices  of  both  self -serving  and  hearsay 
evidence,  though  It  may  not  be  tedmlcally 
the  latter.  Manifestly  a  witness  should  not 
be  permitted  to  testify  to  what  he  wrote 
or  said  on  some  previous  occaslmL  any  more 
than  to  testify  to  what  some  one  else  had 
written  or  said.  This  is  quite  a  different 
matter  from  that  of  a  witness  testlfyliis  that 
he  correctly  recorded  a  fact  at  some  pr«vloas 
time  of  which  he  has  no  present  memoiT- 
It  is  also  a  different  question  than  tbat  of 
apposAng  counsel's  rl^t  to  have  the  menw 
ran  da  Introduced  In  connection  witli  the 
testimony  of  the  witness  using  it  to  refresh 
his  memory.  In  6  JoOes,  CcHumoitmrles  ob 
Evidence,  8  883,  that  learned  author  says : 

"The  question  sometimes  arises  whether  mem- 
oranda, used  to  re  fresh  the  memory,  are  them- 
selves  to  be  admitted  in  evidence.  Of  course, 
the  memoranda  under  discussion  in  this  chap- 
ter most  not  be  confused  with  sudi  writings  as 
books  of  account  which,  on  grounds  dsewherc 
discussed,  are  competent  as  evidence,  when 
properly  verified.  When  the  witness,  after  ex- 
amining ttie  memorandum,  finds  his  memorjr  » 
refreshed  that  he  can  testify  from  recoUectioD. 
independently  of  the  memorandum,  there  is 
no  reason  or  necessity  for  the  introdnction  of 
the  paper  or  wHting  itself;  and  it  is  not  ad- 
missible. In  such  case,  the  Jury  have  no  knowl- 
edge ot  the  contents  of  the  paper,  unless  oppos- 
ing counsel  call  tor  such  contents  csi  cross- 
examination.  Of  coarse,  the  croBS-examiner  has 
the  right  to  inspect  and  use  the  document  in  or- 
der that  he  may  test  the  candor  and  credibility 
of  the  witness  and  to  show  that  it  could  not 
properly  refresh  bla  memory.  •  •  •  It  has 
frequently  been  held  that  another  rule  prevails 
when  the  witness,  after  examining  the  memoran- 
dum, cannot  testify  to  an  existing  knowledge 
of  the  fact,  independently  of  the  memorandum, 
but  can  testify  that,  at  or  about  the  time  tbe 
writing  was  made,  he  knew  of  its  contents  and 
ot  its  truth  or  accuracy.  In  such  cases,  both 
the  testimony  of  the  witness  and  the  ctmtents 
of  the  memorandum  are  held  admissible.  *The 
two  are  the  equivalent  of  a  present  positive 
statement  <^  the  witness,  offinning  the  trnth 
ot  the  contents  of  the  memimndum."* 

In  the  text  of  40  Ore.  2467,  tbe  rule  U 
stated  as  follows: 
"A  memorandnm  or  other  writing  is  not  made 

evidence  by  being  used  to  refresh  the  memory 
of  a  witness,  or  by  the  fact  that  it  would  be 
permissible  to  nse  it  for  such  purpose;  and  if 
the  witness,  after  examining  .the  writing,  testi- 
^es  from  his  own  independent  reooHectkm  of  tbe 
facts,  the  writing  cannot  be  introduced  in  evi- 
doice  or  read  to  the  jury.  Where,  however,  s 
witness  has  no  independait  recollection,  but 
testifies  merely  from  his  knowledge  or  belief 
in  the  accuracy  of  the  paper,  it  is  proper  that 
such  paper  should  be  pat  m  erUenoe  or  read  ts 
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tbe  Jury  u  auzUlaiT  to  the  wltiMBtf  testtmouy 
or  as  a  atatemeut  adopted  by  him." 

Many  dedalODs  of  the  conits  ere  there 
dted  showing  this  to  be  the  generally  accept- 
ed rale.  We  haTe  not  had  brought  to  our  at* 
tention  the  decisions  of  any  court  holding  to 
a  ditCer^t  view  of  the  law  except  those  of 
the  Supreme  Oourt  of  VermoDt,  where  it 
seems  to  be  held  that  memorazida  so  used 
by  a  witness  may  be  Introduced  in  evidence  as 
auxiliary  to  or  confirmatory  of  the  testimony 
of  the  witness.  TapUn  8t  Bowell  t.  Clai^,  88 
Vt  226, 96  AtL  W©  are  constrained  to  re- 
gard this  Tiew  seemingly  entertained  by  the 
Vermont  court  as  not  in  harmony  with  the 
weight  of  authoil.^  or  the  better  reasoning. 
We  are  of  the  oi^on  that  the  trial  court 
erred,  la  admitting  in  evidence  these  memo- 
randa, tbougti  admitted  in  conaectlon  with 
tlie  oral  testimony  of  Mr.  Collins,  and  not  as 
eridenre  independent  of  such  testimony. 

EUnce  this  case  was  tried  in  the  superior 
court  without  a  Jury,  and  Is  before  us  wltli  a 
full  record  of  all  the  evidence  there  intro- 
duced calUng  for  our  examination  of  the  evl- 
denoe  de  novo  (Bern.  Ood^  |  173^,  looking 
to  a  final  determination  In  this  court  rather 
than  to  a  new  trial,  should  we  conclude  that 
error  was  committed  or  a  wrong  conclusion 
reached  upon  the  mecrtta  by  the  trial  court.  It 
might  seem  that  we  have  given  more  atten- 
tion than  neceasazT  to  ttie  error  ot  the  court 
In  receiving  In  evidence  the  memoranda  above 
noticed.  We  have  been  led  to  a  careful  con- 
sideration of  that  error  because  the  trial 
court  seems  to  have  regarded  the  memoranda 
as  of  decisive  weight  and  calling  for  the  con- 
clusion  that  the  payments  alleged  to  have 
been  made  upon  the  note  on  June  17,  1910» 
and  December  6, 1911,  were  in  fact  made. 

[2]  This  brings  us  to  a  consideration  of 
the  merits  of  the  case  with  these  memoranda 
eliminated  from  the  evidence.  A  careful  re- 
view of  the  evldencse  apart  from  these  memo- 
randa convinces  us  that  It  preponderates  in 
support  of  the  claim  of  ai^llant  that  these 
alleged  payments  upon  the  note  were  not 
made.  Indeed,  it  may  be  well  argued  from 
the  record  before  us  that  the  learned  trial 
Judge  would  have  reached  this  conclusion 
liad  he  not  admitted  the  memoranda  tn  evi- 
dence and  attached  undue  weight  to  them  as 
such.  At  the  conclusion  of  the  trial  the  court 
orally  announced  his  decision  as  follows: 

"I  cannot  ima^e  how  these  stubs  could  have 
been  made  other  than  in  the  retrular  course  ot 
business.  The  books  look  regolar.  Ton  may 
foreclose  yonr  mortgage." 

The  record  indicates  that  this  is  the  whole 
of  the  court's  observations  touching  tlie  qnes- 
tions  of  fact  bearing  upon  the  question  of  the 
tolling  of  the  statute  of  limitations.  It  is  dif- 
ficult to  escape  the  conclusion  that  the  mem- 
oranda were  of  such  controlling  force  In  the 
court's  mind  as  to  turn  scales  In  favor  of 
respondents. 

Locking  to  the  oral  evidence  rec^ved,  we 
bare  the  positive  testimony  of  Mr&  Webb 


that  she  did  not  make  ^thw  of  the  alleged 
payments  of  June  17,  1910,  or  December  6, 
1911,  and  the  equally  positive  testimony  of 
Mr.  Collins  that  she  did  make  such  pay- 
ments. As  to  the  allied  payment  of  June 
17,  1910,  we  have  no  other  testimony,  but  we 
hare  a  statement  In  writing  made  by  Ur. 
Collins  in  the  presence  of  Mra  Webb  at  his 
office  on  December  6,  1911,  evidently  for  the 
purpose  of  showing  her  the  balance  th^  due 
upcm  the  note,  which  statement  does  not 
show  any  credit  corresponding  to  the  alleged 
payment  of  June  17,  1910,  though  it  shows 
all  prior  payments  conceded  to  have  been 
made  in  1908  and  1909.  Mr.  Collins  explains 
the  absaice  of  this  alleged  $25  credit  frcmi 
this  statement  by  testifying  that  he  made 
the  statement  up  from  receipts  which  she 
then  produced.  However,  it  is  his  testimony 
against  hers  supported  by  tills  written  state- 
ment As  to  the  alleged  payment  of  Decem- 
ber 5, 1911,  in  addition  to  the  conflicting  tes- 
timony of  Mrs.  Webb  and  Mr.  C<diins,  we 
have  a  witness  who  was  present  with  Mrs. 
Webb  at  the  office -of  Mr.  Collins  upmi  that 
date  who  says  in  substance  tliat  be  heard 
no  talk  between  them  indicating  an  intention 
on  her  part  to  make  any  payment,  saw  no 
paymest  made  by  her,  aaw  no  receipt  fr<Hn 
Mr.  ddUna  to  her,  but  did  see  Mr.  OolUns 
make  out  this  memorandum  or  statement 
for  the  purpose  oi  sliowlng  the  amount  then 
due  upcm  the  note,  and  believes  he  was  so 
situated  tJiere  during  the  whole  of  the  visit 
that  be  would  have  observed  the  fact  of  any 
payment  being  made  by  Mrs.  W^b  and  heard 
any  conversati<Hi  between  her  and  Mr.  Col- 
lins bearing  upon  that  subject.  Mrs.  Webb 
claims  she  was  there  for  the  purpose  of  try- 
ing to  make  a  settlement  with  Mr.  Collins  by 
him  taking  back  a  portion  of  the  property  In 
settlement  of  the  balance  due  on  the  note, 
but  did  not  succeed.  This  witness  saya  that 
he  heard  a  conversation  betwem  them  to 
tills  effect.  The  testimony  of  this  witness 
may  not  be  very  convincing,  but  It  Is  In  some 
measure  corrohwatlve  of  Mrs.  Webb.  No  In- 
dorsem^ta  of  payments  were  ever  made  up- 
on the  note  itself.  It  Is  therefore  plain  that 
so  far  as  anytliing  upon  the  note  Itself  ap- 
pears it  was  at  tlie  ttme  of  the  commence- 
ment  of  this  action  barred  because  approxi- 
mately eight  years  had  elapsed  since  its  ma- 
turity. Of  course,  tbe  last  conceded  pay- 
ment, which  was  made  on  August  27,  1009, 
started  the  running  of  the  statute  anew  on 
that  dat^  bnt  diat  also  was  more  than  six 
years  befbre  the  onnmencement  ot  tikis  ac- 
tion. 

[t,  4]  We  think  It  hardly  needs  a^ment 
to  demonstrate  that  the  presumptl<Mi  prevails 
that  the  statute  then  again  starting  contin- 
ued to  run  in  the  absence  of  proof  to  &e  con- 
trary, and  that  the  burd^  of  proof  to  show 
some  ftict  thereafter  occurring  tolling  the 
statpte  was  upon  respondents.  Having  in 
mind  this  burden  of  proof,  the  condition  of 
the  evidence  above  noticed,  and  the  weak- 
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eniug  of  the  presumptloa  of  correct  findings 
of  the  trial  court  by  its  having  errraieoasly 
admitted  and  given  undae  weight  to  the 
memoranda  as  evidence,  we  feel  constrained 
to  reach  the  condnslon  that  the  alleged  pay- 
ments of  Jnne  17,  1910,  and  December  5, 
1911,  were  not  made,  and  that  therefore  the 
debt  evidenced  by  the  note  and  mortgage  was 
barred  by  the  six-year  statute  of  llmitatl(xi8. 

It  follows  that  the  Judgment  of  foreclo- 
sore  most  be  reversed,  and  a  decree  entered 
as  prayed  for  by  appellant,  cenc^ng  the 
mortgage  and  removing  the  dond  cast  there- 
by upon  her  title.  It  Is  so  ordered,  and  the 
caose  is  remanded  to  the  saperlor  court,  with 
direction  to  enter  its  decree  accordingly. 

ELLIS,  G.  J.,  and  MOUNT,  HOLOOBIB, 
and  FULLERTON,  JJ..  concur. 


Id  re  MORAN'S  ESTATB. 

HYNES  et  al.  v.  MORAN  et  iL 

(No.  13817.) 

(Sapreme  Ooart  of  Washiagton.  Hard)  26, 
1917.) 

1.  WtLM  ^=M189(^— iNTEfTTIOIT  OF  TESTATOB 

— Paeol  Evidence— Latent  AMBiGurrx. 
In  proceedicgB  for  the  distribution  of  an 
estate,  where  it  oppeared  that  the  descriptive 
terms  of  the  will  fitted  difFerent  persons  in  dif- 
ferent degrees  of  relationship  to  testator,  oral 
testimony  was  admissible  to  ascertain,  if  possi- 
ble, testator's  expressed  intention,  since,  though 
parol  evidence  is  not  admissible  to  vary,  add  to, 
or  contradict  the  terms  of  a  will,  it  is  admissi- 
ble to  explain  a  latent  ambiguity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  1038.] 

2.  Wills  «=s>489(2)— Idbntitt  of  Devibees— 

SUFFICIENCT  or  EVIDENCE. 
In  proceedings  for  the  distribution  of  testa- 
tor's estate,  be  having  left  all  his  property  "to 
my  six  (second)  cousins  named  Moran,  and  all 
living  in  Ireland,"  evidence  held  sufficient  to 
show  that  testator  intended  to  leave  his  proper- 
ty to  the  six  children  of  a  second  cousin  named 
Michael. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  I  1038.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   Walter  M.  French, 

Judge. 

In  the  matter  of  the  estate  of  James  Mo- 
ran, deceased,  wherein  Margaret  Hynes.  Pat- 
rtcb;  Moran,  and  others  claimed  under  the 
will.  From  a  decree  distributing  the  estate, 
Margaret  Hynes  and  others  appeal.  Af- 
firmed. 

Clise  &  Poe,  of  Seattle,  for  appellants. 
Fred  W.  Catlett  and  Emmons  &  Emmons,  all 
of  Seattle,  for  respontents. 

MORRIS,  J.  Appeal  from  a  decree  of  dis- 
tribution of  the  estate  of  James  Moran,  de- 
ceased. James  Moran  came  to  this  country 
from  Kllfenora.  Ireland,  about  1870,  and  died 
testate  at  Seattle,  December  29.  1913,  leaving 
him  surviving  a  large  number  of  collateral 


rdatlves  who  dsim  his  estate  elttiw  under 
the  wlU  or  as  next  of  kin  under  a  plea  that 
the  will  was  void  for  nneertainty.  Appel- 
lants and  resp<mdents  both  claim  under  the 
will,  which,  in  so  fttr  as  it  is  material  to  our 
inquiry,  is  as  follows: 

"I  give,  bequeath  and  devise  to  my  rix  (second) 
cousins  named  Moran,  and  all  living  in  Ireland. 
I  believe,  all  mv  property,  real,  personal  and 
mixed,  of  every  kind  nature  and  description,  of 
which  I  may  die  seised,  for  their  use,  share  and 
share  alike,  except  as  I  may  further  herein  pro- 
vide."      •  -J  »~ 

The  dalmants  appearing  below  are  dassl- 
fied  by  connsel  Into  four  groups:  (1)  The  re- 
spondents, a  gronp  ot  four  secimd  ooasdna 
once  removed,  cbildrot  of  Hldiael  and  grand- 
children  of  Terence  Moran.  All  of  this 
group  were  named  Moran  and  lived  In  Ire- 
land at  the  time  of  the  execution  <tf  the  wlU. 
This  gronp  originally  consisted  ct  six,  one  of 
whom  died  In  1901  and  anotber  in  1007.  All 
of  this  group  were  txvn  after  th»  testator 
left  Ireland.  (2)  The  appellants,  a  group  con- 
sisting origlnalb'  of  seven  second  conrins. 
children  of  Cwmor,  a  brother  of  Terence,  and 
grandchildren  of  James  Moran,  who  was  a 
brother  of  Oie  grandfiitber  of  deoeaaed.  Of 
this  gronp  only  two  are  now  living.  The 
members  of  this  gronp  were  not  all  named 
Moran,  nor  did  tiiey  all  live  in  Ireland  at  the 
time  of  testator's  departure.  The  two  sar- 
vlvors  of  this  gronp  are  fonales,  and  are 
married,  and  were  known  to  the  testator  by 
their  married  and  given  names  before  he  left 
Ireland  the  last  time.  <S)  A  groop  ct  six 
surviving  of  nine  children  of  Jcim  Moran.  a 
deceased  brother  of  appellants.  Only  two  ct 
this  group  lived  in  Ireland,  and  tmly  one  was 
named  Moran.  (4)  Three  diUdroi  of  the  tes- 
tator's first  couain,  all  living  In  Irdand  and 
all  named  Moran.  Tbia  group  did  not  dalm 
undar  the  will,  bnt  contoided  the  will  was 
vdA  for  uncertain^,  and  that  fbej  were  en- 
titled to  the  estate  as  next  of  kin.  The  lower 
court  found  In  favor  ot  group  number  one. 
Group  number  two  has  appealed.  Groups 
three  and  fonr  have  abided  by  tihe  judgment 
below,  and  do  not  appear  in  this  court. 

[1]  We  will  first  address  ourselves  to  the 
assignments  of  error  arising  In  law.  They 
may  be  united  in  one,  nrglng  error  in  Uie  ad- 
mission of  oral  testlm<Hiy  taken  by  d^KMltlon 
in  Ireland  and  the  testimony  of  two  witness- 
es produced  at  the  trial.  It  mi^  be  set  down 
as  well  established  that  parol  evidence  is  not 
admissible  to  vary,  add  to,  or  contradict  the 
terms  of  a  will:  First,  because  the  will  is  a 
written  instrument,  and  as  such,  like  all  oth- 
er written  instruments,  Is  the  best  evidence 
of  its  patent  Intent;  second,  because  wills 
are  by  statute  required  to  be  In  writing. 
This  rule,  however,  Is  no  stronger  than  its 
equally  well-founded  exception  that  parol  ev- 
idence is  admissible  to  explain  a  latent  am- 
biguity in  any  written  Instrument  This  ex- 
ception has  been  applied  with  much  force  to 
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the  language  of  wUIb  wlien  a  latent  amblgnl- 
ty  appears,  as  where  the  description  of  devi- 
sees or  legatees  Is  answered  by  two  or  more 
persons,  parol  evidence  has  always  been  ad- 
mitted to  show  the  person  or  persons  Intend- 
ed, or  wbere  the  beneficiary  named  in  the 
will  is  not  stated  with  preclstoai,  parol  evi- 
dence is  admlsstble  to  show  the  person  in- 
tended to  be  described.  This  npon  the  the- 
ory that  in  constnili^  a  will  the  object  of  the 
courts  is  to  ascertain  the  Intention  of  the  tes- 
tatw  as  that  Intention  ts  expressed  in  tbe 
words  ased.  Reformed  Presbyterian  Chareh 
T.  McMlUan,  81  Wash.  643,  72  Pac.  502;  Rath- 
Jens  V.  Merrill,  38  Wash.  442,  80  Pac.  764; 
Slegley  v.  Simpson,  73  Wash.  60,  131  Pac. 
479,  47  I*  R.  A.  (N.  S.)  514,  Ann.  Gas.  1915B, 
63.  It  appearing  that  the  descriptive  terms 
of  the  will  fit  different  persons  in  different 
degrees,  it  was  pr<^r  to  admit  oral  testi- 
mony to  ascertain,  if  possible,  the  expressed 
intention  of  the  testator  In  order  to  give  fall 
effect  to  that  intention.  The  beneficiaries  In 
tbls  will  are  described:  (1)  As  six  in  num- 
ber; (2)  as  second  cousins;  (3)  as  named  Mo- 
ran  ;  (4)  as  living  in  Irtf and.  To  the  attor- 
ney (not  now  of  counsel  on  either  side)  who 
drew  the  will  and  who  asked  for  a  more  defi- 
nite description  of  the  persons  Intended,  the 
testator  added,  according  to  the  best  recol- 
lection of  the  attorney,  (5)  that  the  names 
could  be  obtained  from  a  Mr.  Hynes  of  Bal- 
lard, This  attorney  then  testified  he  had  no 
opportnnity  to  interview  Hynes  because  he 
was  advised  that  the  testator  was  in  ex- 
tremis, which  subsequently  proved  to  be  tme, 
as  the  testator  died  the  next  day,  and  (6) 
they  were  prominent  and  well  to  do  and  no 
trouble  would  be  had  In  locating  them. 

[2]  JBmploying  these  aids  in  determining 
the  expressed  intention  of  the  testator,  we 
reach  the  same  conclusion  as  the  trial  court, 
that  respondents  represent  the  only  group 
known  to  the  testator  who  ciHiform  to  the  de- 
scription in  the  will.  The  only  misfit  in  the 
description  as  applied  to  re^xaidents  Is  that, 
strictly  spealilng,  they  are  not  second  cous- 
ins, but  children  of  a  second  cousin,  or  sec- 
ond cousins  once  removed.  It  will  be  noted, 
however,  that  the  word  "second"  aivears  In 
parenthesis.  This  la  thus  explained  by  the 
attorney  drawing  the  will: 

"I  said,  'Six  couains  is  a  pretty  iDdefioite 
way  of  describing  people  who  are  to  take  your 
property.  Are  these  your  first,  second,  or  third 
cousins,  or  what  Rrade  are  they  so  that  I  can 
nat  them  in  more  definitely?'  He  then  said, 
^Fliey  are  my  second  cousins,'  and  I  put  in  here 
as  you  eee  in  paventhesis  the  word  'second.* " 

It  would  hardly  be  anticipated  that  the 
testator,  a  man  of  limited  education,  could 
correctly  and  technically  place  all  of  his  nu- 
merous relatives  in  their  true  legal  relation 
to  him.  The  evidence  shows  that  the  testa- 
tor well  knew  Terence  Moran,  the  grandfa- 
ther, and  Michael,  the  father  of  respondents : 


that  he  bad  received  many  kindnesses  from 
Terence  when  he  was  a  boy;  that  through 
the  recommendation  of  Terence  he  had  ob- 
tained a  valuable  i>osition,  which  enabled 
him  to  accumulate  sufilcieDt  money,  with 
,whlch.to  make  his  way  to  this  country,  and 
that  Terence  further  assisted  him  bj'  giving 
Mm  liters  of  recommendation  to  carry  with 
him.  It  was  further  disclosed  that  after  be-  ■ 
coming  acquainted  with  Hynes  and  learning 
he  was  from  the  same  village  In  Ireland,  tes- 
tator made  inquiries  concerning  the  descend- 
ants of  Terence,  and  was  told  that  Michael, 
whom  testator  knew  as  a  boy,  was  dead, 
leaving  a  widow  and  six  diUdren;  that  these 
children  were  living  In  Ireland  near  the  old 
home,  and  that  they  all  bore  the  name  of 
Moran.  Michael,  their  father,  was  in  his  life- 
time a  man  of  some  prominence,  held  elective 
public  office,  was  president  of  the  United 
Irish  League.  Two  of  his  sons  at  (me  time 
were  members  of  the  rural  district  council. 
One  of  them  for  many  years  had  been  sec- 
retary of  the  United  Irish  League  and  bad 
been  connected  witli  many  public  organiza- 
tions for  many  years.  These  facts  would 
seem  to  fit  the  fifth  and  sixth  descriptions 
that  the  names  of  the  i>ersons  intended  to  be 
described  could  be  obtained  from  Hynes,  of 
Ballard,  and  that  they  were  prominent  and 
well-to-do  people.  The  appellants  fit  the  de- 
scription only  in  being  second  cousins.  Tbey 
are  the  only  survivors  of  their  original  group, 
and  are  old  ladles  aged  71  and  80  j-ears  of 
age.  Their  names  are  not  Moran.  Tbey  are 
of  no  prominence  in  their  community.  It  Is 
quite  clear  that  the  testator  knew  these  old 
ladies  before  he  left  Ireland  the  last  time, 
and  knew  their  names  were  not  Moran.  We 
think  it  Is  established  that  he  knew  any 
others  of  this  group  living  at  the  time  of  the 
making  of  the  will  did  not  live  in  Ireland- 
Save  for  the  fact  that  they  are  second  cous- 
ins once  removed,  the  respondents  answer 
and  fit  every  description  in  the  will  and  ev- 
:  ery  description  given  the  attorney  who  drew 
It  for  the  purpose  of  locating  the  benefi- 
ciaries intended.  The  appellants  fit  no  de- 
scription save  that  they  are  snrvlTlng  sec- 
ond consinB.  The  lower  court,  after  hearing 
the  testimony  and  reading  depositions,  made 
these  observations: 

"The  six  children  of  Mlehad  are  the  only  ones 
that  I  can  pick  out  that  seem  to  conform  to  die 
terms  of  the  will.  If  he  does  not  refer  to  the 
six  children  of  Michael,  the  will  is  absolutely 
void  for  uncertainty,  but  I  think  from  the  parol, 
evidence  and  the  depositions  that  these  are  the 
six  persons  he  meant  to  name  in  his  will." 

We  reach  the  same  conclusion.  In  our 
opinion  it  is  the  only  me  posslbls  from  tbls 
record. 

Judgment  affirmed. 

ELLIS,  C.  J.,  and  OHADWIOK,  MAIN, 
and  WBBSTER,  JJ.,  concur. 


Digitized  by  Google 


924 


168  PA0I91G 


RBPOBTE& 


GORDON  et  nx.  t.  HILUIAN  at  nz. 

(No.  1218&> 

(Snpreme  Court  of  WaahiiigtMk.    Ifaidi  24, 
1917J 

Bn  Banc.  On  rtibeazing.  Fonuer  ODiolon 

sustained. 

For  former  oidiilon,  aee.  01  Wash.  480, 

158  Pac.  96. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
majority  opinion  heretofore  filed  herein  as 
reported  in  91  Wash.  490,  158  Pac.  96,  and, 
for  the  reasons  there  stated,  the  Judgment  1b 
affirmed. 


KENWOBTHT  v.  RICHMOND  et  at 
(No.  13672.) 

(Supreme  Court  of  Washington.   March  26, 
1917.) 

1.  Husband  akd  Wiff  ^»333(1)  —  Axisna- 
TioN  or  Wire's  ArracTioNs— BviDBSfCB. 

To  justify  recovery  in  an  action  for  aliena- 
tion of  the  affections  of  plaintiff's  wife,  there 
must  lie  Bubitantial  evidence  to  the  effect  that 
the  affections  were  alienated,  and  that  d^end- 
ant  caused,  or  aided  in  causing,  such  alienation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
■mfe,  Cent.  Dig.  S  1124.] 

2.  JuBT  *=»37— Right  to  Just  Teial— In- 
FBixoEMENT— Review  or  Vbkdict. 

The  Constitntion  providing  that  the  right  of 
trial  by  jury  sbaU  r^ain  inviolate,  a  verdict  in 
-an  action  for  alienation  of  affections  supported 
by  substantial  evidence  will  not  be  disturbed  on 
appoat 

[Ed.  Note.— For  other  cases,  see  Jnt7.  Cent. 
Dig.  {  220.] 

S.  HtTSBAKD    AND    WiFE    4=>834(3)— AUBNA- 

TiON  or  Aftbotions— ExOBSeiVB  Damaoes. 
In  an  action  for  alieDntion  of  the  affections 
of  a  wife,  there  bdng  evidence  that  defendant's 
participation  was  for  an  immoral  purpose  and 
acts  so  indiscreet  as  to  lead  observers  to  believe 
that  the  purpose  may  have  been  accomplished,  a 
TCffdict  for  $5,000  is  not  so  large  as  to  indicate 
passion  or  prejudicb,  shocking  the  moral  sense, 
find  warranting  a  setting  aside  of  the  verdict  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  §  1125.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  C. 
Mills,  Judge. 

Action  by  L.  S.  Kenworthy  against  Frank 
Richmond  and  another.  Judgment  for  plain- 
tiff, and  defendant  named  appeals.  Affirmed. 

Sharpstein,  Pedigo,  Smith  &  Sharpstein,  of 
Walla  Walla,  for  appellant  Rader  &  Bar- 
ker, of  Walla  Walla,  and  Lb  B.  Kenworthy, 
of  Dayton,  for  respondent 

FEB  CURIAM.  This  is  an  action  In  dam- 
ages for  the  alienation  of  the  affections  of 
the  plaintiffs  wife.  It  was  before  us  on  a 
former  sLppeal,  and  was  -  rereraed  and  re- 
manded for  a  new  trial  because  of  error  In 
the  Instructions  to  the  Jury.  Kenworthy  t. 
Richmond,  86  Wash.  127,  148  Pac.  348.   It  Is 


now  before  us  (»i  an  appeal  by  Bl(^iniond 
from  the  Judgment  entered  on  the  verdict  of 
the  Jury  rendered  at  the  new  triaL  A  suffi- 
cient statement  of  the  issues  will  be  found 
In  the  earlier  opinion.  The  errors  assigned 
suggest  but  two  questions:  (1)  Is  the  evi- 
dence sufildeat  to  sustain  the  verdict?  and 
(2)  Is  the  verdict  so  excessive  as  to  Justify 
a  new  trial  on  the  ground  of  passion  and 
prejudice  on  the  part  of  the  Jury? 

[1 ,  2]  We  think  It  unnecessary  to  enter  ni^ 
on  an  extended  review  of  the  evidence.  It  is 
the  rule  undoubtedly,  as  the  appellant  con- 
tends, that  In  order  to  Justly  a  recovery 
there  must  have  been  substantial  evidence 
before  the  jury  to  the  effect  that  the  affec- 
tions of  the  appellant's  wife  were  alienated 
and  that  the  defendant  caused,  or  aided  In 
causing,  such  aUenatlon.  But,  notwithstand- 
ing the  able  analysis  of  the  evidence  madie  by 
appellant's  learned  counsel,  we  think  there 
was  substantial  evidence  in  the  record  on 
both  of  these  prc^sitlons.  The  facts  lead- 
ing to  the  conclusion  are  somewhat  compli- 
cated and  interwoven,  making  It  difficult  to 
cite  the  specific  instances  of  proof,  but  a 
reading  of  the  evidence  as  a  whole  does  not 
to  our  minds  leave' the  question  in  doubt 
This  is  as  far  as  we  are  permitted  to  go. 
The  Constitntion  provides  that  the  right  of 
trial  by  jury  in  causes  of  this  diaraeter  shall 
remain  Inviolate,  and,  since  we  find  subetan- 
tlal  evidence  tending  to  support  the  verdict, 
we  have  no  warrant  to  Interfere  with  Qw 
Jury's  conclusion. 

[3]  The  verdict  was  for  f6,000.  WhUe  this 
sum  seems  large,  It  does  not  alone  indicate 
passion  and  prejudice.  A  verdict  tot  a  much 
larger  sum — $15,000 — was  sustained  by  us 
in  the  somewhat  similar  case  of  Speck  v. 
Gray,  14  Wash.  588,  45  Pac  143.  In  that 
case  it  was  recognized  that  the  amount  of  the 
award  was  peculiarly  within  the  province  <fC 
the  Jury,  and  that  the  court  would  not  be 
warranted  In  Interfering  with  the  verdict 
unless  the  amount  awarded  was  so  grossly  ex- 
cessive as  to  shock  the  moral  sense.  In  the 
case  before  us  the  appellant's  participation 
in  the  transaction  was  for  an  Immoral  pur- 
pose, and  there  Is  evidence  In  the  record  of 
acts  committed  by  the  wife.  Induced  by  the 
co-operation  of  the  defendants,  so  indiscreet 
to  say  the  least,  as  to  lead  not  overcritical 
observers  to  believe  that  the  purjwse  may 
have  been  accomplished.  In  sudi  a  case  the 
humiliation  and  disgrace  the  plaintiff  feels 
because  of  the  Wight  cast  upon  his  own  good 
name  and  the  good  name  of  his  children  jns- 
tlfles  sustaining  a  much  larger  verdict  than 
would  be  justified  in  a  less  extrene  case^ 
such,  for  Instance,  as  In  the  more  common 
one  where  the  wrongful  Interference  is  by 
some  member  of  the  family  of  one  of  the 
parties  to  a  marriage  who  feels  disgraced 
by  the  marriage,  or  feels  that  the  party 
thereto  for  whom  the  luterf^nce  Is  made 
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has  been  wronged,  and  that  hto  actkm  xaa.j  In 
a  manner  correct  the  wrong. 

It  Is  OUT  conclnslon  that  no  rereisible 
error  appears  in  the  record. 

The  indgment  will  stand  afflrmed. 


WILT^HS  T.  BBOOES.  (170.13696.) 

(Snprone  Ooiirt  of  Washington.  March  26, 
1017.) 

1.  False  Imfbisonmgnt  ^»1(!Si—AonOTi  roa 
— Ansa  Pi»A  or  Guiltt. 

Where  idaintifF  had  pleaded  guiltr  to  charge, 
under  Rem.  ft  Bel.  Oode,  |  2825,  prohiUthie 
huntiiig  uptm  InclMed  laitos  witbont  owner's 
consent,  and  paid  fine  therefor,  he  thereby  lost 
any  rknt  of  actum  for  false  imprisoDment;  the 
result  Deing  the  same  as  though  he  bad  pleaded 
not  enflty  and  beoi  convictefl,  as  it  established 
the  fact  that  bis  arrest  was  justifiable. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  G2-«l.] 

2.  Faux  IifpaisomcRnT  «s»7(6)— Acmoir  fob 
—Dkibbuxniko  VALiniTZ  or  OoHvionon. 

The  foct  that  Bon.  &  Bal.  Code,  {  2826, 
ander  which  plaintiff  was  accused  of  <nime  and 
pleaded  guilty,  had  been  repealed  by  section 
2666,  is  immaterial  in  action  im  false  imprison- 
ment since  plaintiff  permitted  Judgment  <tf  con- 
tion  to  become  finaL  and  question  of  its  validity 
cannot  be  collaterally  raised. 

tBd.  Note.— For  other  eases,  see  BUse  Im* 
prisonment,  Gent  XHg.  H  52-^.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Jndge. 

Action  by  George  WiUlams  against  Fred 
Brooks.  Judgment  of  dismissal,  and  plaln- 
tlff  appeals.  Affirmed. 

Wialter  B.  AUen,  of  Seattle,  for  appellant. 
F.  C.  Eapp,  of  Seattle,  Geo.  O.  Meade,  of 
Auburn,  and  John  B.,  Hart,  of  Seattle,  for 
respondent. 

MORRIS,  J.  [1]  Appeal  from  Judgment 
of  dismissal  in  an  action  for  false  imprison- 
ment. The  facts  upon  which  the  court  be- 
low acted  are  these:  Appellant  was  arrested 
respondent  and  taken  before  a  Jnsttce  of 
the  peace,  where  a  complaint  was  sworn  to 
charging  apx>eUant  with  a  violation  of  Rem. 
&  Bah  Code,  t  2825,  making  it  a  misdemean- 
or for  one  -to  hunt  upon  inclosed  lands  with- 
out consent  of  the  owner  when  notices  for- 
bidding such  act  are  posted  upon  the  prem- 
ises. Appellant  pleaded  guilty  to  the  charge, 
was  fined  by  the  Justice,  and  Uie  fine  paid. 
Snbsegneutly  this  action  was  brou^t.  Ap- 
pellant, having  pleaded  guilty  and  paid  a 
fine,  thereby  lost  any  right  of  action  based 
upon  any  theory  of  a  falw  or  Illegal  arrest. 
Had  ai^llant  entered  a  plea  of  not  guilty, 
submitted  to  a  trial,  and  suffered  oonvlctl<m, 
the  JlUUnnent  could  not  be  of  any  greater 
verity  than  tbat  entered  upon  his  plea  of 
guilt.  Btther  Judgment  would  have  estab- 
lished as  a  fact  that  bis  arrest  was  not  false, 
but  ]UBttflabl&  Pierce  t.  Mlt<di^,  77  Wash. 
4S3.  187  Pac.  1008;  Jones  y.  Foster,  43  App. 


Dlv.  83,  58  N.  Y.  Supp.  788;  NeUnltz  v. 
Conrad,  22  Or.  164,  29  Pac.  548;  Erie  R.  Co. 
V.  Bedgherd.  166  Fed.  247.  92  C.  C.  A.  690, 
20  L.  R.  A.  (N.  S.)  298,  16  Ann.  Cas.  4S9. 

[2]  Appellant  seeks  to  evade  this  rule  by  as- 
serting Rem.  ft  Bal.  Code,  {  2825,  was  re- 
pealed by  the  Criminal  Code  of  1909  (Rem. 
ft  Bal.  Oode,  |  2665).  Whether  It  was  or  not 
Is  not  now  subject  to  Inquiry  by  appellant 
He  has  permitted  the  Judgment  of  his  con- 
viction to  become  final  and  ctxiclusive,  and 
no  question  can  now  be  collaterally  raised 
as  to  Its  validity.  Whether  or  not  appel- 
lant had  violated  any  law  was  within  the  de- 
terminable Jurisdiction  of  the  Justice  of  the 
peace.  Any  erroneous  determination  of  that 
Jurisdiction  cannot  be  Inquired  into  in  this 
action.  Hayes  v.  Hutchinson  ft  Shields,  81 
Wash.  394,  142  Paa  865 ;  Bohrl  r.  Bamett, 
144  Fed.  889,  75  C.  C.  A.  327. 

The  Judgment  la  affirmed. 

ELLIS,  G.  J.,  and  CHADWICK,  3£AIN, 
and  WBBSTEOt,  JJ.,  concur. 


BOARD  OF  MEDICAL  EXAMINERS  v. 
JORDAN.    (No.  13044.) 

Supreme  Court  of  Waahingtcni.   MarcA  24, 
1917.) 

En  Banc.   On  rehearing.   Former  qplnlon, 
reversing  Judgment  below,  afflnned. 
For  former  opinion,  see  02  Wash.  234,  1S8 

Pac.  982. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 
result  reached  In  the  opinion  heretofore  filed 
herein  as  reported, In  92  Wash.  234,  IBS  Pac 
982,  and  the  judgment  la  reversed. 


HOYT  et  ux.  T.  ROTHE  et  ur.   (No.  18826.) 

(Sniweme  Court  of  Washington.    Mateh  24, 
1917.) 

1.  COVBNARTS  «=>42(3)  —  INOUHBRANCM  — 

Public  Highway. 
A  jpublic  highway  Is  impliedly  exempted 
from  the  effect  of  a  covenant  agunst  Incum- 
brancM. 

[Ed.  No^— For  other  caiMS,  see  Oovenanta, 
Cent  Dig.  |  48.] 

2.  Pbopbrty  «x>9— BninNCs  ot  Tma— Pob- 
sEssio  ^f— Rkcoro. 

While  the  proper  proof  of  title  is  by  rec- 
ord, titie  does  not  necessarily  depend  upon 
record  proof,  and  possession  is  safficient  to  sup- 
port title,  and,  when  sustained  by  proofs  col- 
lateral to  or  in  defiance  of  the  record  title,  is 
potent  to  overcome  a  record  titie  and  support 
the  fee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  151.] 

3.  Covenants  «s>102(1)— WAaaANTT— Bbbaoh 
—Eviction. 

As  the  acceptance  of  a  deed  usually  op- 
erates as  a  constructive  possession  of  the  prop- 
erty eonveyed,  a  grantee  under  a  deed  of  gen- 
eral warranty  caimot  recover  for  breach  of 
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covenant  against  incumbrances  unless  evicted 
by  one  bavfng  a  paramount  title. 

[Ed.  Note.~For  other  cases,  see  Gorenants, 
Cent.  Dig.  gg  157-159.1 

4.  Venoob  aud  Pobohasbb  <s»113,  309  — 
Beuedies  of  Pdbohasbb — Breach  of  Wab- 
BANTY— Rescission— DAUAosa. 

If  one  sells  land  to  another  by  a  deed  of 
general  warranty,  and  a  part  or  the  whole  of  it 
is  in  the  possession  of  another  claiming  title, 
and  who  refuses  to  q^uit  on  demand,  the  purchas- 
er may  rely  upon  bis  covenant  and  rescind  his 
contract,  or  he  may  affirm  his  contract  and 
demand  damages  or  counterclaim  to  the  extent 
the  value  of  the  projperty  so  withheld  in  a 
suit  for  the  purdiase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  201,  900,  901.] 

5.  Vendob  and  Purchaseb  «=»316<1)— Rem- 

KDIES  OF  PUBOHABBB— POSflBSaiON  BT  ThIBD 
PKBBOM— BUBDKN  OF  PbOOF. 

If  a  purchaser  of  land,  finding  another  in 
poaseasioQ  claiming  ownership,  upon  a  suit  for 
the  purchase  price  affirms  hie  contract  and 
counterclaims  for  the  value  of  the  prcverty 
withheld,  he  faaa  the  burden  of  showing  a  para- 
mount title  in  the  third  party. 

[GdL  Note.— For  other  casea.  we  Vendor  and 
Forchaser,  Cent.  Dig.  H  928.  928^.] 

6.  Vendob  and  Purchaseb  4=»316(3)— Ac- 
tion   FOB  PBIOB— OOUNTEBCLAZH— AdVEBSB 

Claim— Claih  of  Tbub  Boundabt. 
A  showinr  that  a  third  party  haa  inclosed  a 
portion  and  is  cultlvatlnK  uie  land,  refusing  to 
accept  a  survey  of  the  particular  tract  as  mial, 
but  claiming  only  to  the  true  boundarv  and 
agreeing  to  abide  by  a  surrey  of  the  whole  sec- 
ti(Ki,  did  not  show  a  title  by  adverse  possession, 
since,  where  one  claiming  only  to  the  true  line 
as  it  may  be  subsequently  ascertained  indoses 
lands  belonging  to  an  adjoining  proprietor,  his 
possession  is  not  adverse. 

[Ed.  Note.— For  other  cases,  see  Vendor  mnd 
Purchaser.  Cent.  Dig.  g  931.] 

Department  1.  Appeal  from  Superior 
Court,  Spobane  Coanty;  Wm.  A.  Hnneke, 
Judge. 

Suit  by  Frank  Hoyt  and  wife  against  L. 
A.  Rothe  and  wife.  Judgment  for  plalntllb, 
and  defendants  appeal  Affirmed. 

Davis  A  Hdl,  of  Spokane,  for  appellants. 
Mulligan  ft  Bardsl^,  of  Spokane,  for  re- 

spondenta 

CUADWICK,  J.  Respondents  vere  the 
record  owners  of  a  certain  tract  of  land  sit- 
uate In  Siiokane  county  and  described  as  fol- 
lows, to  it: 

"Beginning  at  a  point  on  the  east  line  of  the 
southeast  quarter  of  section  twenty-four  (24), 
township  twenty-seven  (27)  north,  range  forty- 
three  (43),  E.  W.  M.,  825  feet  south  of  the.  east 
quarter  corner  of  said  section,  running  thence 
west  1,5S4  feet  to  a  point;  thence  south  825 
feet  to  a  point ;  theoce  west  176  feet  to  a  point ; 
thence  south  405  feet  to  a  point;  thence  east 
S80  feet  to  a  point;  thence  north  405  feet  to  a 
point;  thence  east  SSO  feet  to  a  point  on  the 
east  line  of  aaid  section  984.5  feet  north  of  the 
southeast  comer  thereof:  thence  north  on  the 
east  line  of  said  section  825  feet  to  the  place  of 
beginning— containing  40  acres." 

The  land  was  incumbered  by  a  first  mort- 
£;tige  for  $2,500  and  a  second  mortgage  for 
.'<s0,400.  Appellants  owned  the  second  mort- 
gage.  Interest  and  taxes  had  become  delin- 


quent, and  respondents  were  nnable  to  meet 
their  paymenta  It  was  agreed  between  the 
parties  that  re^wndents  would  conrey  the 
property  to  the  appellants  In  consideration 
ot  the  assumption  of  tfce  first  mortgage,  pay- 
ment of  the  accumulated  Interest  and  taxes, 
and  $450  In  merchandise.  At  the  time  the 
trade  was  made  the  merchandiae  was  in  Des 
Moines,  Iowa. 

Appellants  went  Into  possesion  of  the 
land,  and,  having  caused  a  survey  to  be 
made  by  a  deputy  county  engineer,  refused 
to  make  the  merchandise  payment,  alleging 
a  breach  of  the  covenants  of  seisin  and  gen- 
eral warranty  In  that  there  was  a  shortage 
in  the  acreage.  The  surveyor  found  that  the 
area  defined  by  the  calls  of  the  deed  was  40 
acres,  and  that  the  land  Included  within  the 
fence  which  sorroonded  the  property  wna 
35.40  acres. 

Suit  was  brought  1^  respoidents  for  tbe 
value  of  the  merchandise  as  for  a  conveiskn. 
Appellants  answered,  affirming  the  contract, 
and  setting  up  a  breach  of  the  covenants  of 
seisin  and  warranty,  and  the  valae  of  tiie 
land  that  was  not  Included  within  the  fence 
as  a  counterclaim.  A  Jury  was  called  and 
a  trial  had.  After  all  the  evidence  was  In, 
the  court  discharged  the  Jury  and  entered  a 
Judgment  in  favor  ct  respondents. 

The  excluded  area  consists  of  two  classes 
of  land;  0.57  of  an  acre  is  Inclnded  In  a 
roadway  running  along  the  east  ^<te  of  the 
property ;  the  balance  of  the  excluded  area 
is  within  the  Indosnre  of  other  parties. 

[1]  It  is  cwtended  Oiat  Uie  Ol07  of  an  acre 
Is  a  public  easement ;  that  this  easement  ooi- 
stltutes  a  breach  of  the  covenant  against  In- 
cumbrances. While  some  of  the  states  etui 
follow  the  mle  that^  unless  there  la  an  ex- 
press exc^itlon  In  the  deed,  a  public  highway 
falls  within  the  covenant  against  Incum- 
brances, the  weight  ot  authority  Is  to  the 
contraty.  The  broader  view  that  a  public 
highway  Is  tanpUedly  exempted  from  the  ef- 
fect of  Hie  covenant  Is  well  sustained,  and 
conducive  of  better  resulta  Unnecrasary 
danger  to  established  titles  would  follow  a 
declaration  ijt  the  principle  contended  for  by 
appellanta 

Whltbeck  t.  Cook,  16  Johns.  (N.  T.)  4S3. 
8  Am.  Dec.  272,  lays  down  the  preferred  rule: 

"It  must  strike  the  mind  with  surprise  that 
a  person  who  purchases  a  farm  through  which 
a  public  road  tuna  at  the  time  of  purcrase,  and 
had  BO  run  long  before,  who  must  be  presumed 
to  have  known  of  the  existence  of  the  road,  and 
who  chooses  to  have  it  induded  in  his  pur- 
chase, shall  turn  around  on  his  grantor  and 
complain  that  the  general  covenants  in  the  deed 
have  been  broken  by  the  existence  of  what  he 
saw  when  he  purchased,  and  what  mnst  have 
enhanced  the  value  of  the  farm.  It  is  hazarding 
little  to  say  that  such  an  attempt  is  unjust  and 
inequitable,  and  contrary  to  the  univoaal  un- 
derstandinfc  of  both  vendors  and  purchasers. 
If  it  could  succeed,  a  floodgate  at  litigation 
would  be  opened,  and  for  many  years  to  come, 
this  kind  of  action  would  abound.  These  are 
serious  considerations;    and  this  court  ought 
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if  it  can,  conristently  With  law,  to  check  the  at- 
tempt Id  the  bud." 

See,  also,  Hymee  r.  Esty,  133  N.  T.  342,  31 
N.  B.  105;  Deacon  v.  Doyle,  75  Va.  258;  New- 
myer  r.  Ronsh,  21  Idaho,  106,  120  Pac.  464, 
Aim.  Cas.  1»1BD.  483 ;  First  Unitarian  Soci- 
ety T.  GltizenB'  Savings  &  Trust  Co.,  162  Iowa. 
389,  142  N.  W.  87,  51  h.  R.  A.  (N.  S.)  428, 
Ann.  Oas.  1916B,  575;  Memmeit  v.  McKeen, 
112  Pa.  315.  4  Atl.  642 ;  Sandum  v.  Johnson, 
122  Minn.  368,  142  N.  W.  878,  48  U  R.  A.  (N. 
S.)  619,  Ann.  Cas.  1914D,  1007 ;  McLennan  v. 
PrenUce,  86  Wis.  427,  65  N.  W.  764. 

To  show  an  eviction  from  the  remaining 
land,  appellants  rely  upon  the  fact  of  posses- 
sion by  third  parties  and  the  following  con- 
versation aa  detailed  by  the  appellant  hua- 
band: 

"A.  I  told  Bir.  Blae  that  I  had  gone  over  the 
land  and  messared  it,  and  I  was  of  the  oplnitHi 
that  it  was  short,  and  I  showed  him  the  stakes 
that  I  had  placed  there,  and  what  I  thought 
would  be  about  where  the  lines  should  be,  and 
he  said:  'You  are  wrong.'  He  said:  'You  are 
entbely  wfong.  I  think  the  llnea  which  exist 
are  right*  I  said:  *I  would  like  to  move  my 
•  fence.'  He  said:  'I  would  object  absolutely. 
I  would  not  allow  yon  to  move  the  fence  over 
only  on  one  ctxidition  ;  if  the  entire  section  were 
anrreyed.  I  would  abide  by  a  survey  of  the 
whole  section,  because  I  think  there  is  enough 
land  in  the  section  where  each  would  have  his 
proper  proportion  by  a  survey.  On  this  piece 
of  land  I  would  not  ctmsider  recognizing  other 
lines.' " 

[2,  3]  The  court  held  that  the  only  way  a 
paramount  title  can  be  proved  Is  by  the  rec- 
ord, and  that,  having  a  deed  sufficient  In  Its 
calls,  all  appellants  have  to  do  Is  "to  go  and 
take  the  land."  We  can  subscribe  to  the 
Judgment  of  the  court,  but  do  not  approve 
its  reasoulng.  As  a  general  thing,  it  may  be 
said  Chat  the  prt^r  proof  of  title  is  by  rec- 
ord. This  is  so  In  case  the  title  relied  on  Is 
a  record  title:  All  titles  are  not  record  ti- 
tles. It  is  trae  also  that  the  acceptance  of 
a  deed  nsnally  operates  aa  a  ccmstmctive 
possession  of  the  property  conveyed.  Hence 
the  rule  that  a  grantee  under  a  deed  of  gen- 
eral warranty  cannot  recover  nuless  evicted 
by  one  having  a  paramount  title.  Maupln, 
Marketable  Titles  to  Heal  Estate,  J 146 ;  2  Dev- 
lin. Deeds,  (2d  Ed.)  {  927;  Rawle,  Covenants, 
SS  130-141;  Morgan  v.  Henderson,  2  Wash. 
T.  367,  8  Pac.  491;  Black  v.  Barto,  65  Wash. 
502,  118  Pac.  623,  Ann.  Cas.  1913B,  846 ;  Bee- 
be  T.  Swartwout,  3  Gllman  (111.)  162;  Ham- 
ilton V.  Cotts,  4  Mass.  348,  3  Am.  Dec.  222; 
Ogden  V.  Ball,  40  Minn.  94,  41  N.  W.  453; 
Shattu{*  V.  Lamb,  65  N.  Y.  499,  22  Am.  Rep. 
656. 

It  Is  likewise  true  that  there  are  many 
cases  which  hold  that  the  posscsslcm  of  one 
who  is  an  intruder  or  a  tre-spasser  or  one 
who  disputes  a  boundary  line  is  not  such  a 
possession  as  will  work  a  constructive  evic- 
tion, and  sustain  an  action  upon  the  cove- 
nants of  his  deed  by  the  grantee.  There  are, 
on  the  other  hand,  many  wett-consldered  cas- 
es holding  that.  If  land  Is  conveyed  by  deed 
of  general  warranty,  and  a  part  of  It  or  the 


vthole  of  it.  Is  In  the  possession  of  anoQier, 
the  adverse  possession  operates  as  a  con- 
structive eviction  eo  Instante.  Maupin,  Mar- 
ketable TlUes  to  Real  Estate.  H  109, 116, 146. 

"The  covenant  of  warranJy  ^protects  only 
against  an  ouster  from  the  possession ;  and  there 
can  therefore  be  no  breach  of  it  assigned  without 
alleging  an  actual  eviction.  It  ia  true  that  evi- 
dence of  a  paramount  title  in  a  stranger,  and 
that  the  warrantee.  In  consequence,  yielded  up 
the  possession,  will  support  such  an  allegation; 
for  the  law  does  not  require  the  idle  and  expen- 
sive ceremony  of  being  turned  out  by  legnl  bro- 
cess,  when  that  result  would  be  inevitable.  Still, 
however,  an  actual  ouster  must  be  set  out  It 
is  unnecessary  to  cite  cases  to  this  point;  the 
difference  between  a  covenant  of  warranty  and 
of  seisin  being  recognized  as  existing  in  Eng- 
land and  our  sister  states."  Clarkis  Mc- 
Anulty,  8  Serg.  &  R.  (Pa.)  364-^71. 

[4]  ^e  question  presented  is,  bo  far  aa  we 
know,  a  new  one  in  this  state.  We  prefer 
to  adopt  that  which  we  ooncelre  to  be  the 
better  rule ;  that  Is,  It  one  seUa  land  to  an- 
other by  a  deed  of  general  warranty,  at^  a 
part  or  the  whole  of  it  is  In  the  possession  of 
another  daJmlug  title,  and  wlio  rinses  to 
quit  on  demand,  the  readme  may  rely  up<Hi 
his  covenant  and  rescind  hl>  contract,  or  he 
may  affirm  hia  ecmtract  and  demand  damag- 
es, or  counterclaim  to  Hie  ext«it  of  the  value 
of  the  property  lo  withheld  In  a  nilt  for  the 
purchase  price.  This  oue^t  to  be  the  law ; 
for  our  case  Is  entirely  different  from  the 
case  of  one  who  bnys  a  piece  of  land  and  goes 
Into  possession,  and  afterwardB  finds  that 
some  one  Is  asserting  a  snperlOT  title. 

Title  does  not  necessarily  depend  upon  rec- 
ord proof.  Adverse  possession  is  sufficient  to 
support  title,  and  when  sustained  by  proofs 
collateral  to,  or  in  defiance  of,  the  record 
title,  is  potent  to  overcome  a  record  title. 
Possession  adverse  and  hostile  for  the  stat- 
utory period,  and  not  the  recwd,  supports 
the  fee. 

In  a  suit  between  the  vendor  and  the  ven- 
dee, the  third  party  not  being  before  the 
court,  simple  Justice  demands  that  no  man 
should  be  compelled  against  bis  will  to  accept 
a  lawsuit  in  consideration  of  the  purchase 
price  of  land,  or  the  burden  of  sustaining  a 
circuity  of  actions.  Reason  will  not  Sustain 
the  holding  that  a  vendee  who  finds  another 
in  possession  must  pay  the  purchase  price 
with  the  one  band  and  seek  a  return  of  his 
money  by  way  of  an  action  on  the  covenant 
for  his  damages,  or  for  the  value  of  the  thing 
lost,  with  the  other,  or  compel  him  to  commit 
a  trespass  in  order  to  establish  a  lawful  right 
in  another  action.  Maupln,  Marketable  Titles 
to  Real  Estate,  SS  146,  180-271,  and  cases 
cited.    Smith  v.  Moore  (Ky.)  104  S.  W.  265. 

[6]  If,  then,  a  vendee  finds  another  in  pos- 
session claiming  ownership,  be  may,  upon 
suit  for  the  purchase  price,  affirm  his  con- 
tract, and  counterclaim  for  the  value  of  the 
property  that  la  withheld.  If  he  does  so, 
he  must  assume  the  burden  of  showing  a 
paramount  title  in  the  third  party.  Stoke- 
ly  V.  Trout,  3  Watts  (Pa.)  163. 
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"In  an  action  against  tiie  purchaser  on  a 
contract  for  the  sale  of  Uod,  the  plaintife  is  not 
bound  to  ahow  that  he  has  title  to  the  land. 
The  contract  admits,  at  least  prima  facie,  Mb 
title,  and  the  onas  is  on  the  defendant  to  show 
that  he  has  none."  Breithaupt  T.  lliarniond 
(syUabus)  3  Bich.  (S.  a)  216. 

[>1  The  qii«tton  tbea  la  whether  the  ap- 
pellants have  sustained  the  bnrdea  of  proof. 
That  they  have  not  se^s  evident.  They 
haye  shown  neither  a  record  title  nor  a  title 
by  adverse  possession.  The  land  on  the  west 
la  pasture  land,  a  rocky  bluff.  It  is  doubtful 
whether  it  Is  shown  that  there  Is  an  asser-- 
tlon  of  hostile  ownership  to  this  strip,  or 
that  the  taking  of  possession  would  be  resent- 
ed. It  is  certain  that  no  showing  of  advise 
possession  Is  made  out. 

,  On  the  nort,h  aide  0.34  of  an  acre  lies  with- 
out appellants'  inclosure.  There  is  testimony 
to  the  effect  that  a  row  of  fruit  trees  five 
years  old  are  on  the  disputed  tract,  and  that 
the  land  Is  under  cultivation. 

Under  the  testimony  quoted  and  the  cases 
cited  this  would  not,  in  Itself,  make  a  title  by 
adverse  possession. .  As  testified  to  by  appel- 
lant husband,  the  claim  of  the  third  party  la 
no  more  than  a  claim  to  the  true  boundary. 
The  third  party  does  not  assert  that  the  true 
line  may  not  be  as  contended  by  appellants, 
but  rather  that  he  la  unwilling  to  accept  a 
survey  of  the  particular  txtuA  as  finaL  He 
says:  "I  would  abide  by  a  survey  of  the 
whole  section." 

We  have  frequently  adopted  the  statement 
In  Caufleld  v.  Clark,  17  Or.  473,  21  Pac.  443. 
n  Am.  St  Rep.  845: 

"  'If  one  by  mistake  *  *  *  inclose  the  land 
of  another,  and  claim  it  as  his  own,  hii  actual 
possession  will  work  a  disseisure,  bat  if,  igno- 
rant of  the  boundary  line,  he  makes  a  mistake 
in  laying  his  fence,  making  no  claim,  however, 
to  the  lands  up  to  the  fence,  but  <HUy  to  the 
true  line  as  it  may  be  subsequently  ascertain- 
ed, and  it  turns  out  that  be  has  inclosed  the 
lands  of  the  adjoining  proprietor,  bis  possesion 
of  the  land  is  not  adverse.' " 

See,  also,  WUcox  v.  Smith,  38  Wash.  686, 
80  Pac.  803. 

Aiip^ants  have  not  sustained  the  burden 
of  proof,  and  die  jndgmoit  la  affirmed. 

ELLIS,  C.  J.,  and  MORRIS,  MOUNT,  and 
FULLEBTON,  JJ.,  concur. 


McGARRT  T.  SUPERIOR  PORTLAND  CE3- 

MBNT  CO.  et  al.    (No.  13745.) 
(Supreme  Court  of  Washington.    March  26, 

mi.) 

1.  Sales  <8=»77(1)— Contract— CoirsTBucrioif 
— "Mabket  Pbice." 
As  "market  price"  has  no  hard  and  fast 
meaning,  and,  when  the  market  is  not  open, 
market  price  is  market  value  or  quoted  price  of 
the  deafer,  where  plaintiS  ccntractor  purcbas- 
ed  cement  at  a  stated  price  per  barrel  under  an 
ngreement  that  he  was  to  have  a  reduction  or  re- 
bate if  the  market  price  fell  helow  that  named 
wUle  deliveries  were  being  made  to  him,  and 
later  the  defendant  quoted  a  lower  price  to  the 


county  for  county  roads  for  the  advantage  of  eon- 
tractors  generally,  the  qaotaticm  to  the  coontr, 
without  limitation  as  to  quantit?  for  the  benefit 
of  those  engaged  in  the  same  kind  of  work  u 
plaindfF,  was  a  reduction  in  markrt  price  iriiidi 
entitled  plaintiff  to  a  rebate. 

d.  Note.— For  other  cases,  eee  Sales,  CaiL 
il  208,  208,  211. 
For  other  definitions,  see  Words  and  Fhraao, 
First  and  S^nd  Series  Market  Price.] 

2.  Sales  ^=>S7f2)  —  Constbuotion  ot  Cos- 

TRACT— TC  VIDE  NCE— ADMISBIBIUTT. 

Defendant's  offer  to  prove  that  prior  to  mak- 
ing the  offa  to  the  county  it  was  nnderstood 
that  the  contract  with  the  county  was  not  to 
be  retroactive  wasMoperly  rejected,  as  it  could 
not  affect  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  240-244vl 

3.  GonntAOTB  ^=»176(1)— OONSTStTCTION. 

In  all  matters  involving  contracts  between 
private  litigants,  it  is  the  province  of  the  courts 
to  ascertain  the  t^ma  of  the  contract  and  to 

enforce  it. 

[Ed,  Note.— For  other  eases,  aee  Ocmtracli, 
Cent  Dig.  1  707;  Trial.  Oent.  Dig.  |  826.] 

Department  1.  Aiveal  from  Superior 
Court,  King  Goanty;  Walter  M.  French, 
Judge. 

Action  by  Dan  BfeGany  against  tHe  Sn- 
poior  Portland  Cement  Company  and  o&er& 
From  the  Judgment,  the  named  defendant  ap- 
peals. Affirmed. 

Bronson,  Robinson  A  Jones,  of  Seattle,  for 
appellant  J.  U  Corrigan,  of  Seattle,  tot  re- 

spondeorL 

OHADWICK,  J,  Respondent  McGarry  Is 
a  contractor.  On  the  24th  day  of  May,  1915, 
he  entered  Into  a  contract  for  the  improve- 
ment  of  permanent  highway  No.  10  In  King 
county.  The  United  States  Fidelity  &  Guar- 
anty Company  la  surety  upon  his  b<md.  Sev- 
eral claims  were  filed  against  the  bond. 
This  action  was  Instituted  1^  McGarry  to 
have  adjudicated  the  extent  and  valldUy  of 
the  several  <dalms. 

Appellant,  the  Snperlw  Portland  Cement 
Company,  filed  a  claim  of  91t911JX>.  Be* 
spondent  aU^ea  that  there  Is  no  more  than 
$667.70  due  On  this  tiialm.  The  position  of 
the  appellant  and  tite  contention  of  the  re- 
spondent ato  fairly  stated  by  their  respecdlTe 
counsel: 

"Mr.  Jones:  Now,  I  think  there  is  no  dis- 
pute, your  honor  please,  between  plaintiff  and 
ourselvra  except  on  this  one  point:  We  claim 
that  we  made  a  contract  with  him  to  supply  faim 
with  cement  at  $1.90  a  barret  and  that  he  was  to 
have  a  rebate  or  reduction  if  the  market  price 
fell  below  that.  He  daims  be  was  to  have  a  re- 
bate or  reduction  if  any  sales  #ere  made  or  any 
prices  quoted  to  any  one  whomsoever  corres- 
ponding to  the  amount  oi  the  reduction.  That 
is  correct,  isn't  it,  Mr.  Corrigan? 

"Mr.  Corrigan:  That  is  substantially  correct 
•  •  •  My  idea  of  this  contract  is  simp^  this: 
The  plaintiff  alleges  he  made  this  contract  witli 
the  defendant  Superior  Portland  Cement  Com- 
pony  to  take  this  cement  at  $1.90  a  barrd,  with 
tbia  stipulation  added,  that  in  case  they  quoted 
a  lees  price  to  an:^  other  contractor  or  concern, 
or  agreed  to  fiimish  ounent  at  a  less  price  to 
any  other  omtraetor  or  concern,  or  agreed  to 
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furnisb  ceneot  at-  a  Uh  pricei  that  the  plaintiff 
woald  have  a  rebate  of  a  correspondlDg  amount; 
provided  this  reduction  was  made  onring  the 
time  dellv*riea  were  being  made  on  this  work." 

The  contract  between  re^mndent  and  ap- 
peUant  was  oral.  It  will  be  seen  that  the 
parties  now  dlaagree,  the  one  saying  that  If 
the  market  price  of  cement  fell  below  the 
quoted  price,  and  the  other  saying  if  a  lesser 
pilce  was  quoted,  ai^Uant  was  to  have  a 
rebate.  After  the  contract  had  been  entered 
Into,  appellant  issued  a  letter  addressed  to 
tbe  commissioners  of  King  county: 

"Gonfirmiog  advice  given  you  by  our  Mr. 
Batheriand  on  the  terms  of  sale  of  cement  to  the 
OoantT,  to  be  used  for  county  roads  and  bridges, 
the  f  1.75  net  delivered  price  wUl  apply  only  to 
points  on  the  Great  Northern  and  Northern  Pa* 
cific  to  which  the  5-cent  rate  applies  from  Con- 
crete and  Bellingham. 

"Th^B  will  be  no  objection  to  ahlpfring  cement 
to  the  contractor  whenever  your  hoooraUe  board 
direct  us  to,  bat  it  must  be  understood  that  Uie 
cement  will  be  invoiced  to  the  county,  and  must 
be  paid  for  by  the  coun^," 

Thereupon  the  board  of  county  commis- 
sioners issued  a  notice  to  contractors: 

"Notice  to  Contractors  Regarding  Cement. 

"King  county  will  furnish  cement  to  success- 
ful bidder  at  the  rate  <^  one  dollar  and  seventy- 
five  cents  ($1.75)  per  barrel,  dedlivared  in  carload 
lots  of  not  less  than  one  hundred  and  thirty- 
two  (132)  barrels.   •   •  • 

"Shipments  f rtHu  the  factory  will  in  all  cases 
be  not  less  than  mioimum  carload  lots.  Smaller 
ahipmmts  may  be  had  from  the  Seattle  ware* 
houses  at  regular  prices. 

"King  coonty  purchases  cement  at  the  above- 
named  prices  under  contract,  for  its  own  use, 
and  any  cement  sold  to  its  contractors  is  to  be 
used  on  King  county  work  only.  Failure  on  the 
part  of  the  contractor  to  craform  to  the  above 
condtttons  will  be  c<Hisldered  grounds  tor  the 
county  to  refuse  to  famish  the  contractor  with 
any  mon  cement  and  the  county  will  so  do  and 
compel  the  contractor  to  buy  the  balance  of  the 
cement  needed  to  complete  the  contract'  in  the 
opea  market." 

[1]  The  court  held  this  to  be  a  quotation 
<^  a  lower  price,  and  that  respondait  was  en- 
titled to  a  rebate.  We  think  the  decision  of 
the  court  is  clearly  right.  While  much  of 
the  oral  argument  was  taken  up  by  a  discus- 
sion of  the  meaning  of  market  price,  the  the- 
ory of  appellant  may  be  adopted,  and  we  may 
stiU  hold  that  the  offer  of  aM>^llant  was.  In 
effect,  a  cut  In  the  market  price.  The  words 
"market  price"  have  no  hard  and  fast  mean- 
ing. There  is  no  magic  in  the  term.  When  it 
becomes  a  subject  of  legal  controversy,  it  will 
be  given  that  meaning  whldi  will  best  serve 
tbe  purpose  and  Intent  (tf  those  who  nse  it  in 
their  contracts. 

The  ccmtract  was  made  with  reference  to 
road  work  In  King  county,  and  It  is  evident 
that  the  parties  had  In  mind  that  respondrat 
■honld  have  protection  against  tbe  quotation 
of  any  lessnr  price  to  those  engaged  in  work 
of  a  like  kind  or  diatftcter.  Tbe  Intrat  of  the 
contract  was  to  put  reqioiident  on  the  same 
footing  as  other  like  amtractcufi. 

Aroellant  quoted  a  lower  price  to  the  coun- 
ty for  the  adrantage  of  oontractm  genraiU- 
ly.  This  was  a  reduction  of  the  martet  price 
In  so  far  as  so(ii  price  was  quoted  to,  or  for 
168  P.-^ 


the  benefit  of,  those  engaged  In  ttie-  same 
Und  of  work.  It  may  be  seriously  question* 
ed  wheth^  appellant  made  proof  of  a  market 
price  above  $1.75  per  barrel..  Sales  managers 
or  officers  of  three  firms  or  companies  were 
called  to  testify  that  tbe  price  quoted,  and^ 
at  which  sales  were  made  at  the  time  appel- 
lant and  respondent  entered  Into  the  con- 
tract, was  $1.90  per  barrel.  It  appears,  by 
correspondence  between  appellant  and  the 
count?,  that  the  price  quoted  to  the  county 
was  made  by  the  "local  cement  companies." 
The  participating  parties  agree  that  respond- 
ent said  that  all  companies  charged  the  same 
and  that  he  might  as  well  deal  with  respond- 
ent "Market  price"  implies  price  or  value  In 
an  open  market,  and  that  buying  and  sellfng 
have  some  Influence  upon  the  price.  If  tbe 
market  is  not  open  but  subject  to  control  by 
aU  who  offer  a  commodity  of  like  kind,  by 
fixing  a  price  either  by  express  agreement, 
or  by  a  conmum,  tbou^  unnpressed,  under- 
standing, how  can  it  \te  said  that  there  is  a 
market  price?  An  Intending  puttdioser  must 
buy  or  refuse  to  buy  witii  referaice  to  tbe 
price  demanded.  In  such  cases,  maAet  price 
should  be  to  be  market  value.  The  only 
transaction  showing  value  Is  the  price  quoted 
to  the  county.  It  was  a  price  to  tbe  county, 
but  for  tbe  benefit  and  advantage  of  other 
contractors,  and  without  limitation  as  to 
quantity.  Respondent  would  have  been  en- 
titled to  share  the  benefit  if  he  had  entered 
Info  his  contract  a  month  later  than  he  did! 
The  offer  is  some  evidence  to  show  the  mar- 
ket price  or  value  at  the  time  it  was  made. 
It  it  is  not,  appellant  could  make  and  break 
contracts  at  Its  pleasure.  To  Illustrate,  re* 
GVondent  ml^t,  of  its  own  accord  or  in  com- 
moS  with  others,  maintain  a  quoted  price  and, 
by  tbe  vaen  calling  of  it  a  market  price,  sell 
at  will  at  a  lower  price  and  defend  against 
a  contract  such  as  it  Is  now  called  upon  to 
perform  by  asserting  that  each 'sale,  wheth- 
er one  or  many,  was  made  08  a  sincje  sale, 
and  with  benevolent  intnit  to  aid  in  the  build- 
ing of  tbe  porticalar  thing  fbr  whidi  the  com- 
modity was  to  be  used,  whether  U  be  a  road, 
a  dwelling  house,  or  the  upbuilding  of  a  por- 
ticalar community.  Or,  It  could  sell  a  great 
quantity,  and  defend  by  saying  that  a  sale 
of  an  unusual  amount  of  Its  wares  warranted 
it  in  making  a  spedal  ivlce  within  the  mar^ 
ket  price  which  was  in  no  way  affected;  or 
it  could  sell  in  a  small  quantity,  saying  that 
the  sale  was  so  small  that  It  had  no  effect 
iqiKxi  the  maAet  price.  Cuder  the  testimony 
and  all  its  Inferences,  it  seons  reasonable  to 
bold  that  the  so-called  market  price  was  no 
more  than  a  quoted  price  of  the  dealer,  and 
that  the  only  proof  of  market  price  Is  the 
price  quoted  to  the  county.  Surely  this 
should  be  the  rule  where  the  testimony  is 
conflicting  as  to  the  exact  terms  of  tbe  cm- 
tract. 

We  are  not.  therefore,  pat  to  the  necessl^ 
of  considering  reasKmdvDtfs  vsKslon,  that  he 
was  to  have  the  rebate  if  thm  was  *%aj  cut 
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In  tile  price."  Alfiioo^  la  passtng.  It  !■  not 
ont  ot  place  to  aay  that  ai^iellant^  coat«i- 
UoD  Is  Uie  mOTe  probable  In  tbe  Ugtit  of  all 
attending  cftrcnnutanoeB. 

Ax^lant  seekB  to  avoid  Its  liability  by 
omboodlng  that  raqundent  did  not  intend 
that  its  oBm  was  to  have  any  retroactlTe 
force  or  to  ap{>Iy  to  any  contract  already  let 
When  respondent  took  the  matter  up  with  ap- 
pellanfB  manager,  be  was  told: 

"That  it  [the  offer  to  King  county]  did  not 
appl^  to  his  contract,  was  not  retroactive,  the 
special  price  was  made  to  the  county  for  the 
purpose  of  building  more  hard  surfiuied  roads, 
and  that  the  oonnt?  had  miscoDBtrued  our  let- 
ter ;  if  they  would  read  it  again  they  would  find 
It  was  not  retroactlTe,  and  applied  only  to 
contracts  from  then  on  and  when  the  county,  in 
their  eaUed-fOr  Uds,  stated  Uiey  would  (aniish 
the  cement" 

A  letter  sabseqnently  addressed  to  the 
cihalrman  of  tbe  board  of  county  commission- 
en  was  produced,  in  whldi  Qw  president  of 
the  company  says: 

*Tleferring  further  to  matter  of  prices  on  ce- 
ment to  be  used  in  county  road  and  brids:e  work, 
yon  will  undoubtedly  remember  my  telling  yon 
that  this  price  would  not  be  made  retroactive, 
1.  e.,  it  would  not  apply  on  contracts  awarded 
prior  to  the  advice  given  your  honorable  body 
on  June  10th,  that  the  price  would  be  reduced  to 
the  basis  of  91.7S  net.  deUrered  on  a  Sssent 
frdfht  rata 

Tbt  local  cement  companies,  in  reducing 
the  price  to  the  above-mentioned  figure,  did  so 
for  the  purpose  of  aseisting  in  a  practical  way 
the  efforts  being  made  to  permanuitly  improve 
the  country  roads  of  the  state.  It  was  not  in- 
tended as  a  bonus  to  contractors  who  had  beea 
awarded  contracts,  and  whose  bids  were  based 
upon  the  old  price. 

"We  would  naturally  prefer  that  the  price  giv- 
en you  be  not  spread  broadcast,  and  that  no 
mention  be  made  of  it  except  when  calling  for 
bids,  and  then  that  it  appear  only  in  the  apeciS- 
cations  or  in  the  call  tor  bids,  as  yoo  can  ap- 
preciate that  we  mifiht  find  it  a  dimcult  matter 
to  justify  a  lower  price  to  the  county  than  to  the 
individual  consnmer." 

[Z]  Coixnsel  also  offered  to  prove  that  It 
was  the  nnderstandlng  of  the  company  and 
the  county  commissioners  that  the  offer 
to  tbe  county  and  tbe  letter  quoted  did  not 
contain  all  of  the  oral  agreements  between 
appellant  and  the  county,  and  that  prtor  to 
the  maittng  of  the  offer  it  was,  by  oral  agree- 
ment, understood  that  the  contract  with  the 
oonntr  was  not  to  be  retroactive.  The  offer 
was  rejected,  and  properly  so.  In  the  first 
place,  any  agreement  between  the  county 
and  appellant  to  limit  the  terms  of  the  of- 
fer is  wholly  immaterial  In  so  far  as  It  might 
affect  third  imrtles.  Furthermore,  to  admit 
the  proffered  proof  would  be  to  destroy  the 
contract  made  by  re^ndoit  utterly.  If, 
under  tbe  contract,  as  stated  by  either  par- 
ty, respondent  was  not  to  have  the  benefit 
of  a  price  subsequently  fixed,  he  had  no  G<m- 
tract  at  alL,  The  parties  Intended  that  a 
cut  In  the  market  price  should  retroact  upon 
reqKmdentfs  contract  Tbe  price  respond- 
ent was  to  pay  was  11.90  unless  a  better 


price  was  quoted  while  bis  road  contract 
was  in  force. 

[t]  If  appellant's  theory  be  oorract,  an 
ooDtracts  would  be  TOlnerable  to  assaiOt  tiy 
mental  reoemtionB,  or  liable  to  be  ot»> 
come  by  self-senlng  declaratiMis  or  wrlttncs 
addressed  to  some  third  party.  In  all  mat- 
ters InTolvlng  contracts  between  prirate  Utl- 
gants.  it  la  the  province  of  tbe  courts  to 
ascortaln  the  terms  at  the  contract  and  to 
enforce  It 

Afflnned. 

BLLIS,  0.  J.,  and  M0BBI8,  ICAIN,  and 
WBBSTBR,  JJ.,  concur. 


Ox  parte  BUDSB&OE.   ^o.  14026.) 
(Supreme  Court  of  Washington.  Haidi  28^ 

1.  Habeas  Cobpcs  4=:»92<2)  —  Scope  or  Ih- 
Qxjmx  —  ExTBADmoK  FaocKSDino  —  Sum- 
ciENCT  or  Indictmsnt. 

On  petition  for  habeas  corpDS  by  one  held 
in  custody  under  warrant  for  extradition  to 
another  state,  the  court  can  inquire  into  th« 
sufficiency  of  the  indictment  on  which  tbe  war- 
rant is  based  to  charge  substantially  an  of- 
fense, but  need  not  investigate  its  tedmical 
sufficiency. 

[Ed.  Note.— For  other  cases,  see  ^beas  Oor- 
pus.  Cent  Dig.  H  83,  90,  9L] 

2.  False  Pbbtgnsbs  ^s>34  —  iNDionmre  — 

AVBBUENT  or  DBFRAUOINa. 
An  indictment  charging  a  violation  of  Code 
Iowa  1897,  8  6041,  making  it  a  felony  to  obtain 
money  or  property  by  false  pretenses,  on  which 
a  warrant  for  extradition  was  based  and  which 
alleged  ^t  defendant  obtained  tlie  money  of 
another  to  whom  he  sold  stock  in  a  corporation 
by  representing  that  the  corporation  owned  cer- 
tain timber  land  whidi  It  did  not  in  fact  own.  Is 
soffidait  witboat  alleging  that  the  corporation 
was  insolvent,  or  that  the  stodc  was  not  worth 
the  amount  paid  for  it  since  the  bnyer  of  the 
stock  was  defrauded  if  he  did  not  get  what  he 
bargained  for,  though  in  fact  he  got  an  equiva- 
lent for  the  amount  paid. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses, Cent  Dig.  |  46.] 

En  Banc.  Aiveal  from  Superior  Ooort, 
Thurston  County;  D.  F.  Wright,  Judge. 

Petition  by  Nicholas  RndebecA  tot  Habeas 
corpus  to  secure  his  discharge  from  custody. 
From  a  Judgment  of  the  superior  court  deny- 
ing the  petition,  r^tor  appeals.  Affirmed. 

Howard  Hathaway,  of  Everett,  Thomas  U. 
Vance,  of  Olympla,  and  E.  EL  Gule,  of  Seat- 
tle, for  appellant  Oarkeek  &  McDonald,  of 
SeatUe,  and  Parr  ft  Marts,  of  Olrmpla,  for 
respondent 

WEBSTER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  of  Thoiston 
county,  denying  the  petition  of  relator  to  be 
released  from  custody  on  habeas  corpus. 

Ou  September  1,  1916,  the  Qovemor  of  the 
state  of  Iowa  issued  a  requisition  in  tbe 
usual  form,  directed  to  the  Governor  of  the 
state  of  Washington,  setting  forth  that  rela- 
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tor  stands  charged  1^  Indictment  In  the  for- 
mer state  wtth  the  (mnmlsslon  of  the  crime 
of  cheating  hj  false  pretenses;  that  this  of- 
fense is  a  crime  under  the  laws  of  that  state; 
and  that  relator  had  fled  from  the  Justice  of 
the  state  of  Iowa  and  had  taken  refuge  In 
the  state  of  Washington.  A  demand  was 
duly  maide  that  the  relator  be  dellTered  to 
the  agent  representing  the  state  of  Iowa,  to 
be  returned  to  that  state  to  answer  the 
diarge  there  pending  against  him.  After  a 
beartog,  this  requisition  was  honored  hy  the 
Qovemor  of  Washington,  and  a  warrant  of 
extradition  In  dne  form  was  issued,  under  the 
command  of  which  relator  was  surrendered 
to  Henry  Terrell,  Esq.,  the  agent  of  the  de- 
manding state.  Immediately  relator  applied 
to  the  snperlor  court  of  fmurston  coanty  for 
a  writ  of  habeas  oorpos.  The  writ  was  is- 
sued, but,  after  a  hearing  before  the  court, 
rdator  was  remanded  to  the  custody  d  the 
ag^  at  the  state  of  Iowa  and  the  proceeding 
was  'dlsmlsaed.  Frnn  this  Judgment,  relator 
axveals. 

[1]  Counsel  for  relator  Insist  that  the  In- 
dictment upon  which  the  warrant  of  extradi- 
tion Is  based  does  not  diazge  a  crime  under 
tbe  laws  of  the  state  of  Iowa.  The  first 
gneBtion  vnaenteA  by  tUs  appeal  is;  To 
what  extent  may  tbe  courts  of  this  state  In- 
quire by  habeas  corpus  Into  the  legality  and 
aufllclem^  of  the  indictment  open  whi<di  a 
warrant  of  extradition  Is  based?  In  the  base 
of  Armstrong  t.  Van  De  Vanter.  21  Wuh. 
482,  69  Pac  GIO,  this  question  was  carefully 
considered  by  this  court,  and,  after  a  some- 
what extoided  examlnatt<m  of  the  authori- 
ties, it  was  held  that  the  basis  of  the  right 
of  a  sister  state  to  'demand  the  rendition  of 
a  fugitive  firom  the  Justice  of  that  state  who 
had  taken  refuge  In  the  state  of  Washington 
is  an  afflrmatiTe  showing  upon  the  part  of 
the  demanding  state  that  Its  laws  have  been 
violated  by  the  alleged  fugitive.  It  was  said 
that  the  party  demanded  may  be,  and  fre- 
quently Is.  a  bona  fide  resident  and  cltlzoi 
of  the  state  upon  which  the  requisition  Is 
made,  and  to  hold  that  such  parties  should 
be  discriminated  against  in  the  administra- 
tion of  the  criminal  law  and  should  be  de- 
prived of  rights  and  privileges  which  are  ac- 
corded to  other  dtissens  charged  with  crime 
would  not  be  In  keeping  with  the  spirit  of 
our  laws  or  the  genius  of  our  institutions, 
and  would  unnecessarily  tend  to  a  subversion 
of  personal  liberty ;  that  it  was  therefore  a 
pertinent  question  In  habeas  corpus  proceed- 
ings to  ascertain  whether  tbe  criminal  plead- 
ing upon  which  the  requisition  Is  based  sub- 
stantially charges  a  crime  against  the  laws 
of  the  demanding  state.  In  the  case  of  In 
re  Baker,  21  Wash.  269,  67  Pac.  827,  It  was 
held  that  It  was  the  province  of  the  courts 
of  the  asylum  state  to  determine  whether  a 
crime  against  the  laws  of  the  demanding 
state  Is  snbstantlaUy  charged  In  the  indict- 
ment upon  which  the  warrant  of  extradition 


1b  based,  bat  that  the  Investigation  Is  limit- 
ed In  its  scope ;  that  tbe  courts  of  the  state 
upon  whl(di  the  requisition  Is  made  should 
not  undertake  to  determine  whether  the  in- 
dictment conforms  to  the  technical  rules  of 
pleading  prescribe  tbe  laws  ot  the  de- 
manding state. 

We  have  again  carefully  examined  the 
question  in  the  light  of  cases  decided  since  the 
opinions  in  the  Van  De  Vanter  and  Baker  Cas- 
es were  written.  Asther^ult  of  our  investi- 
gation, we  are  convinced  that  the  overwhelm- 
ing weight  of  authority  Is  to  the  effect  that, 
where  the  complaint,  Information,  or  Indict- 
ment upon  which  the  warrant  of  extradltl<H\ 
has  been  granted  is  before  the  court  of  the 
asylum  state,  it  Is  not  only  the  right,  but  the 
duty,  of  the  oonrt  to  examine  it  and  d^»r- 
mine  whether  the  accused  is  substantially 
Charged  with  the  oommissloii  of  a  crime 
against  the  laws  of  the  state  to  which  he  Is 
sought  to  be  r^nmed.  The  courts  of  tbe 
asylum  state,  however,  wlU  not  go  Into  the 
merits  of  the  case  in  an  ^ort  to  detrannlne 
the  gnlU  or  innoeence  ct  the  accnsed,  nor 
will  they  concern  themselves  with  the  tech- 
nical snfllctoaey  ui  the  xdeadlng.  Th^  ri^t 
of  legitimate  Inquiry  extends  no  farther  than 
to  ascertain  whether  the  pleading  in  question 
substantially  charges  the  alleged  fugitive 
with  the  commlsslcm  of  an  offense  against 
the  laws  of  the  demanding  state.  If  the 
pleading  under  inspection  meets  this  test 
and  the  proceedings  are  In  oQier  resi>ects  reg- 
ular, the  courts  of  the  asylum  state  should 
not  Interfere  even  tlu>ugh  the  charge  In  the 
indictment  does  not  conform  to  the  technical 
rules  of  criminal  pleading.  Our  former 
holdings  are  In  keeping  with  this  doctrine, 
and  we  are  satisfied  with  them. 

In  the  recent  case  of  Drew  v.  Thaw,  235  C 
S.  482,  86  Sup.  Ct  187.  69  L.  Ed.  802.  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  Holmes,  said: 

"When,  as  here,  the  Identitf  of  the  person,  the 
fact  that  he  is  a  fontire  from  justice,  tbe  de- 
mand in  due  form,  the  indictment  by  a  grand 
jury  for  what  it  and  the  Governor  of  New  York 
allege  to  be  a  crime  in  that  state,  and  the  rea- 
sonable possibflity  that  It  may  be  such,  all  ap- 
pear, tbe  constltatioDally  required  surrender  Is 
not  to  be  Interfered  with  by  the  summar;  pro- 
cess of  habeas  corpus  upon  speculations  as  to 
what  ought  to  be  tbe  result  of  a  trial  In  the 
place  where  the  Oonstltution  provides  for  its 
taking  place." 

This  holding  is  clearly  to  the  effect  that 
the  courts  of  the  asylum  state  possess  the 
power  to  examine  tbe  indictment  upon 
which  the  extradition  proceeding  Is  based 
for  the  purpose  of  ascertaining  whether  it 
contains  a  charge  of  crime  against  the  laws 
of  tbe  state  issuing  the  requisition.  The 
language,  "the  indictment  by  ^  grand  Jury 
for  what  it  and  the  Governor  of  New  York 
allege  to  be  a  crime  in  that  state,  and  tbe 
reasonable  poeslbUlty  that  it  may  be  sn(^," 
Is  but  tbe  expression  in  a  new  formula  of 
words  of  the  settled  principle  that  tbe  courts 
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of  the  asylum  state  nrast  be  clearly  satisfied 
ttiat  the  IndlctmeDt  or  loformatlon  does  not 
charge  a  crime  before  they  will  interfere. 

We  shaU  not  nndettafce  to  cite  the  vast 
array  of  cases  botli  state  and  federal  sustain- 
ing the  doctrine  to  whidi  we  have  adverted. 
In  the  copious  note  to  the  case  of  In  re  Wa- 
terman. 11  L:  B.  A.  (N.  S.)  424,  the  authori- 
ties are  collected,  and  a  number  of  them  are 
analyzed  and  discussed. 

[2]  Our  conclusion  that  it  la  the  duty  of 
the  court  to  examine  the  Indictment  brings 
us  to  a  consideration  of  the  question  of 
wheUier  it  contains  a -substantial  charge  of 
crime  as  defined  by  the  laws  of  the  state  of 
Iowa,  and  in  making  this  Inquiry  menlfest- 
.ly  we  are  confined  to  the  allegations  of  the 
Indictment  and  the  laws  of  that  state,  mie 
speAHc  objection  urged  ag^nst  the  indict- 
ment is  that  it  does  not  contain  an  allega- 
tion that  the  person  alleged  to  have  been  de- 
frauded did,  in  fact,  aufFer  an  actual  pecuni- 
ary loss ;  that  is  to  say.  It  la  not  alleged  that 
the  Elorence-Sae  Lumber,  Ijand  &  Der^op- 
ment  Company  la  Insolvoit,  and  consequootly 
It  does  not  negative  the  Idea  that  the  owner 
may  be  able  to  recover  his  mon^.  The  In- 
dictment is  OS  follows: 

"^nie  grand  jury  of  the  coanty  of  Dubtiqne, 
in  the  name  and  by  the  authority  of  the  state  of 
Iowa,  accuse  Nicholas  Rudebeck  of  the  crime  of 
cheating  by  false  pretenses,  committed  as  fol- 
lows: * 

"The  said  Niefaolas  Budebeck  on  or  about  the 
ISth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  bundred  and  thirteen,  in  the 
county  aforesaid,  willfully,  unlawfully,  design- 
edly, falsely,  feloniously,  and  by  false  token  and 
false  pretenses,  and  with  the  intent  to  defraud 
one  Otto  L,  Groff,  did,  tben  and  there,  designed- 
ly, unlawfully,  falsely,  feloniously,  and  fraudu- 
lently, pretend  and  represent  to  the  said  Otto 
L.  Groff,  that  the  Florence-Rae  Lumber,  Ijund 
&  Development  Company,  a  corporation  of 
Seattle,  Wash.,  was  the  owner  of  fourteen  hun- 
dred acres  of  timber  land  with  the  standing 
timber  thereon,  in  Snohomish  county,  state  of 
Washingtotk,  and  that  said  fonrteec  hundred 
acres  of  standing  timber  bdk>uged  to  said  Flor- 
ence-Rae Lumber,  Land  &  Development  Com- 

gany  aforesaid,  and  consisted  of  many  million 
!et  of  timber  and  was  worth  many  aundreds 
of  thousands  of  dollars,  and  d!d,  then  and  there, 
unlawfully,  feloniously,  designedly,  and  fabiely 
pretend  and  represent  that  said  standing  timber 
BO  owned  by  the  Florence-Rae  Lumber,  Land  & 
Development  Company  was  worth  from  nine  to 
twelve  dollars  per  thousand  feet  on  the  stump, 
and  that  the  statement  then  contained  in  the 
book  which  the  said  Nicholas  Rudebeck  had  in 
bis  possession  which  gave  the  standing  timber 
owned  by  the  Florence-Rae  Lumber,  Land  & 
Development  Company  at  one  hundred  and 
twenty-five  million  leet  worth  three  hundred  and 
seventy-five  thousand  dollars  was  true  and  cor- 
rect, and  did,  falsely,  unlawfully,  feloniously, 
and  designedly  represent  and  pretend  that  aaiu 
Floraice-Uae  Lumber^  Land  &  Development 
Company  did  own  said  timber;  and  did,  then 
and  there  falsely,  unlawfully,  feloniously  and 
designedly  pretend  and  represent  that  the  tim- 
ber shown  by  Nicholas  Ruaet>eck  to  E.  A.  Feug- 
ler  in  Snohomish  county,  state  of  Washington, 
did  in  fact  belong  to  the  Florence-Rae  Jjumber, 
Land  &  Development  Company  aforesaid,  which 
representations  were  false,  and  were  known  to 
the  said  Nidiolas  Budebeck  to  be  false  and  were 
made  by  the  said  Nichtdas  Budebeck  with  the 
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intent  to  defraud  said  Otto  L.  Orolf,  and  obtahi 
from  said  Otto  L.  Groff  money  and  property  of 
the  value  of  five  hundred  dollars,  lawful  money 
of  the  United  States  of  America  and  of  the 
currency  of  tbe  United  States  of  America;  a 
more  particular  description  of  which  said  mon- 
ey Is  unknown,  in  exchange  fw  a  certificate  of 
stock  for  five  hundred  shares  of  the  stock  of  the 
Florence-Rae  Lumber,  Land  &  Development 
Company,  and  the  said  Nicholas  Rudebeck  tben 
and  there  delivered  said  certificates  of  stock 
for  five  hundred  shares  of  the  capital  stock  of 
the  Florence-Rae  Lumber,  Land  &  Devrit^meDt 
Company  to  him,  the  said  Otto  L.  Groff,  and  ob- 
tained from  said  Otto  L.  Groff,  the  sum  of  five 
hundred  dollars,  with  the  intent  to  defraud  the 
said  Otto  L.  Groff.  when  in  truth  and  io  fact 
the  said  Florence-Rae  Lumber,  Land  &  Devel- 
opment Company  did  not,  in  fact,  own  any  tim- 
ber land  or  standing  timber  in  Snohomish  coun- 
ty, state  of  Washington.  And  the  said  Otto  L. 
Oroff,  believing  said  repres^tations  made  by  the 
said  Ni<dioIas  Rudebeck  to  be  true  and  being 
deceived  thereby  and  relying  thereon,  was  in- 
duced by  reason  of  said  false  representations  and 
false  pretensra  to  part  with  bis  said  money  and 

{iroperty,  to  wit,  the  sum  of  five  hundred  dol- 
ars,  lawful  money  of  the  United  States  of 
America,  and  all  being  the  money  and  property 
of  the  said  Otto  L.  Groff,  to  tiim  the  said  Nidi- 
olas Rudebeck,  and  accept  said  cmificate  of 
stock  for  five  hundred  sharea  of  the  capital  stock 
of  the  Florence-Rae  Lumber,  Land  ft  Develop- 
ment Company,  whereas  in  truth  and  in  fact 
the  said  Florence-Rae  Lumber,  Land  &  Devdop- 
ment  Company  did  not  own,  have  or  bold  any 
timber  land  or  standing  timber  in  Snohomish 
county,  state  of  Washington,  at  the  said  time  or 
prior  thereto;  all  of  which  was  well  known  to 
the  said  Nicholas  Rudebeck,  and  the  said  Nidi- 
olafe  Rudebeck  knew  at  the  time  of  the  making 
of  the  alleged  representations,  that  said  repre- 
sentations regarding  the  FIorence-Bac  Lumber, 
I->and  &  Development  C(HnpaDy,  owning  timber 
land  in  Snohomish  county,  state  of  Wariiington, 
were  false,  and  were  by  bim  made  designedly, 
and  by  false  pretenses  with  the  intent  to  decdve 
and  obtain  from  tbe  said  Otto  L.  Groff.  money, 
goods,  and  property,  contrary  to  the  statute  in 
such  cases  made  and  provided  and  against  tbe 
dignity  of  the  state  of  Iowa." 

The  statute  of  Iowa  upon  whicb  the  Indict- 
ment rests  reads  as  follows: 

"Sec.  5041.  False  Pret«naes.-~If  any  permm 
designedly  and  by  false  pretense,  or  by  any  pzivy 
or  false  token,  and  ^'ith  intent  to  defrauo,  ob- 
tain from  another  any  money,  goods,  op  oftCT 
property,  or  so  obtain  the  signature  of  any  per- 
son to  any  written  instrument,  tlie  false  making 
of  which  would  be  punished  as  forgery,  he  shall 
be  imprisoned  in  the  penitentiaiy  not  more  than 
seven  years,  or  be  fined  not  exceeding  five  hun- 
dred dollars,  or  imprisoned  in  the  county  iaU  not 
exceeding  one  year,  or  both  such  fine  and  unpris* 
onment."  Code  of  Iowa,  18&7. 

It  will  be  observed  that,  unless  the  con- 
tention of  relator  is  sound,  tbe  Indictment  is 
clearly  sufficient.  Under  this  statute,  the 
gist  of  the  offense  ccmaistB  In  obtaining  the 
money  or  property  of  another  by  means  of 
false  and  fraudulent  representations  or  pre- 
tenses made  with  tbe  intent  to  defraud.  It 
Is  settled  by  the  great  weight  of  authority 
under  statutes  of  tbiB  diaracter  that,  whoi 
the  owner  is  Induced  to,  and  in  fact  does, 
part  with  bis  property  by  reason  of  false 
pretenses  made  with  the  intent  to  deceive, 
the  crime  Is  complete,  and  it  is  wholly  hn- 
materia!  wbetho'  he  actually  or  ultimately 
suffien  a  pecuniaiy  loaa  itf  Inluiy.  Considtf' 
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able  oonfoaloii  has  arisen  because  of  the  fact 
that,  in  enumerating  the  constituent  ele- 
ments of  the  crime  of  obtaining  moner  by 
false  pretenses,  the  cases  freqnwitly  declare 
that  the  owner  must  have  been  actually  de- 
frauded. Bnt  this  expression  does  not  Im- 
ply that  he  must  have  suffered  actual  pe- 
cuniary loss.  The  failure  to  appreciate  this 
distinction  has  been  the  cause  of  most  of 
the  misunderstandings,  and  has  rwnlted  in 
apparent  rather  than  real  conflict  in  the 
cases.  The  owner  is  actually  defrauded 
when  he  parts  witfi  bis  property  or  money 
and  falls  to  receive  In  exchange  that  for 
which  he  bargained.  When  the  accused 
falsely  represents  to  the  owner  that  he  is  to 
receive  In  exchange  for  the  money  and  ptap- 
erty  obtained  from  him  a  particular  thing, 
and  Instead  he  receives  another  and  entirely 
different  thing,  he  Is,  In  legal  contemplation, 
actually  defrauded. 

In  19  Oyc.  at  page  411,  the  rule  is  stated 
In  this  language: 

"F.  LoM  to  Protecutor. — While  the  statutes 
do  Dot  in  express  lau^age  ret^uire  that  the  per- 
Bon  from  whom  the  property  is  obtained  should 
be  defrauded  thereby,  but  only  that  it  l>e  ob- 
tained with  intent  to  defraud  him,  nevertheless 
it  is  uniformly  held  that  the  crime  is  not  commit- 
ted DuleBs  the  prosecutor  is  in  fact  defrauded. 
Hence,  if  prosecutor  gets  out  of  the  transactitm 
just  what  he  bargained  for,  the  offense  is  not 
comioitted.  The  injury  to  prosecutor  may  re- 
sult from  the  loss  of  the  property  parted  with^ 
or  from  deprivation  of  the  benefit  he  expected  to 
accrue  from  defendant's  representation,  or  from 
the  property  given  him  by  defendant  in  exchange 
for  the  property  parted  with.  In  neither  case  is 
it  necessary  to  the  crime  to  show  that  he  has 
suffered  actual  pecuniary  loss,  or  that  he  will 
necessarily  suffer  sucb  loss;  but  in  the  firat  case 
it  is  necessary  that  he  at  least  be  placed  by  the 
fraud  of  defmdant  In  such  a  position  that  he 
may  eventually  suffer  such  loss ;  in  the  second, 
it  IS  sufficient  if  he  does  not  receive  for  the 
property  parted  with  the  thing  promised  by  de- 
fendant, even  tbou^  he  receives  something  else 
of  eanal  value,  less  valne,  or  no  value  at  all. 
Since  actual  loss  is  not  necessary,  it  is,  of  course, 
no  defense  that  prosecutor  has  recovered,  or 
may  eventually  recover,  for  any  loss  he  has  sus- 
tained." 

In  11  R.  0.  L.  at  page  843,  fhe  rule  is  stat- 
ed as  follows: 

"28.  Neceasitv  of  Lot$  &y  i)eoeitW(f.— To  order 
that  a  person  may  be  convicted  of  obtaining 

?iroperty  by  false  pretenses,  the  fraud  must  ac- 
uany  be  accomplished  to  the  extent  that  some 
one  is  prejudiced  thereby.  However,  tiie  grava- 
men of  the  offense  is  in  making  the  &dse  pre- 
tense, and  obtaining  thereby  a  person's  property 
or  signature,  and  does  not  depend  upon  ultimate 
loss  to  the  victim  or  whether  in  fact  he  sustains 
any  pecuniary  loss." 

A  careful  examination  of  the  Iowa  cases 
demonstrates  that  they  are  not  in  conflict 
with  the  general  rule.  In  State  v.  Jamison, 
74  Iowa,  613,  38  N.  W.  509,  a  case  where  the 
defendant  was  charged,  under  the  identical 
statute  npon  which  the  indictment  in  ques- 
tion is  based,  with  having  obtained,  by  false 
pretenses  and  with  Intent  to  defraud,  the 
signature  of  a  person  to  a  written  instru- 
ment, it  was  held  that,  while  there  must 
bave  been  a  delivery  of  the  paper  in  order 
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to  consummate  the  Intent  to  defraud,  tide 
actnal  consummation  of  the  Intended  fraud 
need  not  be  alleged  or  proved.  In  the  conrse 
of  the  opinion,  the  court  said: 

'*The  court  instructed  the  jury  that  there 
must  be  an  Intent  to  defraud,  but  actual  defraud- 
ing is  not  necMsary  to  be  shown,  provided  the 
Intent  be  proven.'  It  is  said  by  counsel  that  this 
Instruction  is  erroneous,  for  the  reason  that  the 
fraud  must  be  consummated,  and  that  an  intent 
is  not  sufficient.  He  cites  and  relies  on  People 
V,  Wakely.  62  Mich.  297  [28  N.  W.  871],  and 
State  V.  McGinnia  [71  Iowa,  685,  33  N.  W.  338], 
heretofore  cited.  We  understand  the  instruc- 
tion to  mean  that  it  is  not  essential  th^t  any 
person  should  have  been  actually  defrauded,  but 
it  is  essential,  if  a  written  instrument  is  the 
thine  obtained,  that  It  should  be  delivered;  for 
until  this  is  done  the  intent  to  defraud  is  not 
consummated,  for  the  reason  that,  until  there 
has  been  a  delivery,  the  instrument  creates  no 
liability.  The  provision  of  the  statute  is  that 
the  thing,  whether  a  chattel  or  a  written  Instru- 
ment, must'  be  obtained  by  the  person  making 
the  false  pretense,  and  this  is  the  effect  of  the 
holding  in  the  two  cases  above  cited,  referred  to 
by  counsel.  But  no  case  to  which  our  attention 
bas  been  called  holds  that  any  person  most  have 
been  actually  defrauded,  that  is,  have  suffered 
a  pecuniary  loss;  and  under  the  statute  an  in- 
tent to  defraud  onl^  is  required.  Therefore  the 
court  did  not  err  in  giving  the  instruction  re- 
ferred to." 

In  this  case  It  would  seem  that  the  precise 
auestlon  presented  by  counsel  for  relator  was 
considered  by  the  Supreme  Court  of  Iowa 
and  answered  adversely  to  their  contention. 

In  State  v.  McConkey,  49  Iowa,  499,  the 
defendant  was  charged  with  having  falsely 
represented  and  pretended  to  one  Hurst  that 
a  certain  lot  which  defendant  pointed  out 
to  him  was  the  Identical  parcel  of  land  for 
which  be  had  bargained,  when  In  truth  and 
in  fact  an  entirely  different  tract  was  convey- 
ed. The  court  said : 

"Lastly,  it  is  insisted  that  the  Indictment  is 
insufBdait  because  it  does  not  aUege  that  de- 
fendant was  not  the  owner  of  the  lot  which  be 
pointed  out  to  Hurst.  Appellant  cites  and  relies 
upon  State  v.  Webb,  26  Iowa,  262.  and  2  Whar- 
ton, i  2158.  Neither  of  these  authorities  is  ap- 
plicable to  the  question.  Tfae  fraud  in  this  case 
does  not  consist  in  representing  that  defend- 
ant was  the  owner  of  a  lot  which  he  did  not 
own,  but  In  pointine  out  to  Hurst  a  valuable  lot 
as  the  one  sold  to  him,  and,  in  fact,  conveying 
to  him  one  of  no  valne,  the  greater  part  of 
which  was  In  the  middle  of  the  river.  It  is 
true,  if  defendant  owned  the  lot  pointed  out  as 
the  one  conveyed,  Hurst  would,  by  his  purchase, 
acquire  an  equitable  interest  therein,  and  might 
enforce  a  conveyance  thereof,  if  defendant  did 
not  put  it  out  his  power  to  convey  by  a  sale 
to  an  innocent  purchaser.  But  it  is  apparent 
that  defendant  might,  at  any  time,  by  such  con- 
veyance deprive  the  purchaser  of  such  remedy. 
Now,  the  quality  of  an  act,  whether  criminal  or 
otherwise,  must  depend  npon  the  act  itself,  and 
not  upon  subsequent  disconnected  acts.  We 
think  therefore  that  if  defendant  had,  in  fact, 
owned  the  lot  which  he  pointed  out  to  Hurst, 
which  the  evidence  shows  he  did  not,  he  could 
not,  because  of  that  fact,  escape  criminal  re- 
sponsibility for  his  fraud." 

While  In  this  case  the  question  was  not  dis- 
cussed at  length,  the  language  of  the  opin- 
ion clearly  indicates  that  the  quality  of  the 
act  depends  upon  the  act  Its^  and  is  not  af- 
fected by  aubaeauent  possible  events,  anfl  tlie 
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dedstou  tnnu  upon  the  pt^nt  tinat  Hurat  did 
Dot  recdve  the  property  which  def^idant 
represented  would  be  coDT^ed  to  him. 

Ooonsel  for  relator  rely  largely  upon  the 
case  of  State  r.  Foxttm.  166  Iowa,  181,  147 
N.  W.  847,  62  L  B.  A.  (N.  S.)  910,  Ann.  Caai 
1916E,  727.  which  seems  to  be  the  latest  ex- 
pression of  the  Supreme  Conrt  of  Iowa  upon 
the  question  under  consideration.  As  we 
read  the  case,  it  not  tmly  does  not  sustain  re- 
lator's contuitlon,  but  supports  the  contrary 
view.  In  this  case  the  defendant  was  charged 
under  the  statute  above  quoted  with  the 
crime  of  cheating  by  false  pretenses.  It  was 
alleged  In  the  Indictment  that,  for  the  pur^ 
pose  ot  obtaining  from  one  Dickinson  $60  In 
mmiey,  the  def^dant  falsely  represented  and 
pretended  that  he  had  sufficient  money  on 
deposit  In  a  certain  bonk  to  meet  a  check 
whldi  he  Induced  Dlcklnwn  to  cash.  It  Is 
true  that,  in  ennmeratlnK  the  esaential  de- 
ments of  the  crime,  the  court  said  there  must 
have  been  actual  fraud,  but  immediately  fol- 
lowing this  statement  this  language  is  used: 

'^he  crime  consists  In  inducing  the  owner  to 
part  with  his  goods  or  money,  either  by  a  willful 
falsehood  as  to  an  existing  oiaterial  met,  or  by 
assuming  a  character  be  does  not  sustain,  or  by 
representing  himself  to  be  in  a  situattm  he 
knows  he  is  not  in.  The  false  pretenses  employ- 
ed lare  only  the  means  by  which  the  offense  is 
perpetrated.  The  false  pretense  or  representa- 
tion is  not  of  itself  crimmal,  and  It  becomes  so 
only  by  being  accompanied  with  a  fraudulent  in- 
tent, which  18  the  substance  of  the  crime.  Cktm- 
monwealtb  t.  Jeffries,  7  Allen  (Mass.)  648,  88 
Am.  Dec.  712.  The  pretense  must  be  false  and 
made  with  the  design  of  obtaining  the  money  or 
pr<^rty,  and  it  must  appear  that  the  money  or 
property  was  paid  or  received  In  consequence  of 
the  false  pretense.  Bowler  v.  State,  41  Miss. 
570.  The  pretensr,  to  be  criminal,  mast  relate 
to  a  past  event  or.-  a  present  existmg  fsct,  and 
the  party  injured  must  have  believed  the  pre- 
tense to  be  true,  and  in  reliance  tbfreon  must 
have  parted  with  the  money  or  property." 

In  dlBcnaslng  the  elonent  of  actual  fraud 
at  anoOwr  lAace  In  the  (^nitm,  the  court 
said: 

"An  essential  element  of  the  offense,  under  our 
statute,  is  that  the  person  who  parts  with  his 
property  is  in  fact  defrauded  to  his  Injury.  In 
addition  to  false  m-eteuse,  there  mast  be  an  in- 
tent to  defraud.  The  pretense  must  be  used  for 
the  purpose  of  perpetrating  the  fraud,  and  the 
fraud  must  be  actually  accomplished  by  means 
of  the  false  pretense;  The  false  pretense  that 
the  defendant  had  money  in  the  bank  with  wbicb 
to  pay  the  cbechj  where  there  was  do  money, 
and  he  had  no  reason  to  believe  the  check  would 
be  paid,  constituted  a  fraud  upon  Dickinson.  It 
cannot  be  contended  that  Dickinson  made  the 
lefendant  a  loan  of  the  money,  and  that  there- 
fore, if  the  defendant  was  solvent,  Dickinson 
was  not  defrauded.  The  transaction  was  not  a 
loan,  or  intended  to  be  a  loan.  He  did  not  ask 
to  borrow  money  from  Dickinson,  but,  by  the 
Rivinsr  of  the  check,  represented  to  Dickinson 
that  he  had  the  amount  of  money  which  be  re- 
ceived on  the  (^eck  on  deposit  in  the  bank  on 
which  it  was  drawn.  Dickinson  wss  not  buying 
a  chose  in  action.  Hie  whole  transaction  was 
to  the  effect:  'Let  me  have  $60.  Here  is  a  check 
on  a  bank  is  which  I  have  on  deposit  that 
amount  of  money,  which  Is  yours,  and  which  you 
will  receive  upon  preseotinfr  the  check  to  the 
hank.'  Dickinson  accepted  the  ebe^  and  parted 
with  his  money  on  the  pretense^  made  hy  the 


defendant,  that  by  the  die<^  he  set  spart  a  spe- 
cial fund  In  the  bank  for  the  use  of  Diddnstm. 
Dickinson  did  not  accept  the  dieck  np<m  the 
faith  of  defffiidant's  eotvencT,  or  upon  the 
thought  that  defendant  might,  by  civil  actioa. 
be  compelled  to  pay  the  money  represented  by 
the  check.  Defendwit  obtained  the  money  from 
Dickinson  by  a  false  pretaue,  in  this,  that,  1^ 
the  giving  of  the  chedc  to  Dicklnscm,  he  repre- 
sented fusely  that  he  had  the  money  in  tb« 
bank  on  which  the  check  was  drawn  to  meet  the 
check  when  presented.  It  appears  that  Ite  had 
no  money  In  the  bank,  and  no  reason  to  believe 
that  the  check  would  be  paid  when  presented  at 
the  bank.  This  involved  a  false  pretense  and  a 
fraudulent  intent.  The  draft  was  taken  as  an 
equivalent  for  money.  Bee  State  t.  Decter,  3B 
Kan.  717,  14  Fac.  288. 

"In  the  case  of  State  v.  McCormick,  67  Ean. 
440,  46  Pac.  777,  67  Am.  St.  Rep.  341,  a  case 
in  which  the  defendant  obtained  a  horse  from  tbe 
prosecutor  and  delivered  to  him  a  efaed  fn  pay^ 
ment  thn^for,  the  Suprone  Court  of  Kansas 
said:  'Frits  was  not  trading  his  horse  for  a 
mere  chose  in  action,  nor  for  the  right  to  bring 
a  lawsuit  against  the  ddendant,  •  •  •  bat 
rather  was  selling  It  for  money  soppoeed  to  lie 
set  ^art  by  and  subject  to  the  check.*  In  that 
case  it  was  claimed  that,  if  the  defendant  was 
solvent,  tbe  prosecutor  could  not  have  been  de- 
frauded by  accepting  his  check,  but  the  court  saitf 
this  was  not  sound:  that  the  draft  was  not  what 
it  was  represented  to  be,  was  not  drawn  upon 
an  actual  bank,  nor  for  money  bdonging  to  the 
drawer,  or  subject  to  the  payment  of  the  draft: 
that  it  was  a  fraud  upon  tbe  owners  to  attempt 
to  procure  their  property,  without  delivering  to 
them  just  such  a  draft  as  it  was  represented  to 
be;  that  they  wanted  a  draft  which  was  tbe 
equivalent  ot  money,  and  were  not  purchasing  a 
lawsuit" 

So  In  this  case  the  shares  of  capital  stock 
which  Groff  received  were  not  what  they  were 
represented  to  be.  He  parted  with  his  money 
upon  the  faith  of  the  representation,  among 
others,  that  the  Ftorence-Rae  Lumber,  Land 
&  Development  Company  was  the  owner  of 
1,400  acres  of  timber  land  with  the  standing 
timber  thereon  in  Snohomish  coimty.  Wash. : 
that  the  timber  consisted  of  many  mllUoos 
of  feet  and  was  worth  many  hundreds  of 
thousands  of  dollars.  He  was  expecting  to 
receive  500  shares  of  the  capital  stock  of  a 
company  possessing  such  assets.  It  is  al- 
leged In  the  Indictment  that  the  company  did 
□ot  own  any  timber  land  or  standing  timber 
In  Snohomish  county.  Obviously,  Groff  fail- 
ed to  receive  that  for  which  he  bai^alned. 
With  what  reason,  therefore,  can  It  be  said 
that  be  was  not  actually  defrauded?  As  in 
the  Foxttni  Case,  he  did  not  buy  a  mere 
chose  in  action  or  a  lawsuit,  nor  did  he  loan 
the  company  $600  expecting  Its  return.  Tbe 
mere  fact  that  If  the  company  Is  solvit  he 
may  be  able  to  recover  hla  money  does  not 
render  him  any  the  less  defrauded  In  the 
eyes  of  the  law.  In  that  event  be  may  be  de- 
frauded of  less,  but  be  would  nerertiieless 
be  defrauded. 

We  have  examined  all  of  the  Iowa  cases 
cited  by  coimael  and  many  others,  and 
none  of  them  seem  to  militate  against  the 
holdings  in  the  cases  to  which  we  have  re- 
ferred. In  the  light  of  the  provisions  of  the 
forcing  statute  and  the  dedslons  to  which 
we  have  referred,  we  are  unable  to  say  that 
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tte  Indictment  under  Inspection  does  not 
substantially  charge  a  crime  under  the  laws 
of  the  state  of  Iowa. 

The  Judgment  is  affirmed,  and  relator,  who 
is  now  In  custody  of  the  sheriff  of  Thurston 
county,  will  be  surrendered  to  the  agent  of 
the  state  of  Iowa  In  compliance  with  the  war- 
'rant  of  eztradlUon  Issued  by  the  Oovemor 
of  Washington. 

ELLIS,  O.  J.,  and  MOUNT,  OHADWICK. 
FULLEBTON,  and  PABKER,  JJ.,  c(mcur. 
BCOBRIS  and  MAIN,  JJ.,  did  not  participate. 


In  n  COOPER'S  ESTATE.   (No.  13588.) 

(Supreme  Court  of  Wasblngton.   Hardi  23, 
1917.) 

EXECUTOBS  AKO  ADMIHIffTBATOBS  «»803(S9— 
DlSTBIBUTIOH— TnZBD  PlCBSONS  —  CONTBAOT 
WITH  HEIES. 

Where  a  contract  was  made  by  h«in,  where- 
by an  insaranee  company  furnished  th^  mon- 
ey to  quiet  title  to  estate  property,  the  heirs 
agreeing  to  purch&se  stock  in  the  com[>aiiy,  the 
estate  not  being  mentloDed,  the  company  had 
no  right  to  participate  in  the  diBtribntion  of  the 
estate ;  the  coutnct  bein^  aidely  with  the  hors, 
and  needing  no  construction. 

pid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Oent  Dig.  H  1239-1241, 
124S.] 

Departmoit  2.  Appeal  from  Superior 
Court,  lUng  CkHiAty;  A.  W.  Frater,  Jndge. 

The  Paciac  States  Fire  Insnranoe  Oom- 
pany  appeals  from  a  decree  of  dlstrlbutton  in 
the  estate  of  William  H.  Cocker*  deceased. 
Affirmed. 

H.  T.  Granger,  of  Seattle,  for  appellant 
Griffin  &  Grlffio,  of  Seattle,  for  respondent 

HOLCOMB,  J.  During  the  pendency  of  the 
probate  of  this  estate  Henry  H.,  Edgar  H., 
and  Annie  Cooper,  children  of  the  deceased, 
entered  into  a  contract  with  the  North  CJoast 
Fire  Insurance  Company,  which  is  as  follows: 

"This  agreement  made  and  entered  into  this 
27th  day  of  July,  1911,  by  and  between  the 
North  Coast  Fire  Insurance  Company,  a  cor- 

E oration  of  the  state  of  Washington,  of  Seattle, 
ereinafter  called  the  party  of  the  first  part, 
and  Henry  H.  Coagw,  Etdgar  H.  Cooper  and 
Annie  Ooaper,  hereinafter  called  the  parties  of 
the  second  part,  witneaseth  that: 

"1,  The  party  of  the  first  part  agrees  to 
advance,  for  the  ose  and  benefit  of  the  parties 
of  the  seomd  part,  whatever  snm  shall  be  nec- 
essary to  redeem  from  B.  D.  Shelton  the  fol- 
lowing described  property,  to  wit:  The  south 
half  (H)  of  the  northwest  quarter  (%)  of  the 
north  half  (M)  of  the  southwest  quarter  (^), 
section  ten  (10),  township  twenty  (2(9.  nortii  of 
nu^  rix  (Of  east  W.  H.— which  said  prt^rty 
was  heretofore  and,  to  wit  on  the  30th  day  ot 
July,  1010,  sold  to  the  said  B,  D.  Shelton  at 
an  execution  sale.  The  party  of  the  first  part 
farther  agrees  to  advance  for  the  use  and  bei^ 
eflt  of  the  parties  of  the  sec<md  part,  a  sum  not 
to  exceed  five  hundred  dollars  ($D0O.OO)  for  the 
costs  ot  any  and  all  litigation  necessary  to  be 
maintained  by  the  parties  of  the  first  or  second 
parte  to  psrfeet  Ae  title  of  ttw  patties  of  the 


second  i>art  in  said  property  hereinbefore  de- 
scribed. 

"2.  The  parties  of  the  sectHid  part  agree  to 
and  with  the  party  of  the  first  part  to  repay 
the  said  sums  to  the  party  of  the  first  part  fm 
or  before  eighteen  months  after  date,  with  in- 
terest at  eight  (8)  per  cent  per  annum,  or  if 
the  title  to  the  aboTe-descrlbed  property  be- 
come good  and  suflScient  in  the  parties  of  the 
second  part  prior  to  the  expiration  of  the  said 
time,  then  at  sncb  time  the  parties  of  the  sec- 
ond part  will  repay  said  sums  with  interest  to 
SQch  date  fnmi  the  date  hereof  at  the  rate  of 
eight       per  cent 

8.  The  party  of  the  first  part  has  this  day 
issued  to  the  parties  of  the  second  part  ten  (ly> 
shares  of  Its  capital  stock,  for  whidi  the  parties 
of  the  second  part  agree  to  pay  the  part?  of 
the  first  part  the  sum  of  two  thousand  dollars 
($2,000)  at  such  time  as  the  title  to  the  above- 
descril)ed  property  shell  beccnae  good  and  suffi- 
cient in  ,toe  parties  of  the  second  part.  Un- 
til such  'time  as  such  title  shall  become  good 
and  sufficient  as  aforesaid,  the  parties  of  the 
second  parts  shall  not  be  entitled  to  receive  any 
dividends  on  said  stock.  After  said  title  shaU 
become  good  and  sufficient  in  the  partiea  of  tlu 
second  part  then  the  said  sum  of  two  thousand 
doUars  ($2,00(Q  diall  bear  interest  at  the  rate 
of  dght  per  cent  until  paid.  Said  certificate 
of  stock  shall  r«nidn  in  the  possession  ot  the 
party  of  the  first  part  nntit  payment  has  been 
made  by  the  parties  of  the  second  part 

"4.  The  parties  of  the  second  part  have 
this  day  made  and  executed  nnto  the  party  of 
the  first  part  ttieir  qidtdaim  deed  to  the 
property  herelnbeftm  menticmed  and  described, 
which  said  quitclaim  deed  shall  be  retained  by 
the  party  of  the  first  part  as  security  on^  for 
the  payment  to  the  iwrty  of  the  first  part  by 
the  parties  of  tlie  sectmd  i«rt  at  the  sums  and 
in  the  manner  hereinbefore  mentioned.  Up- 
on paymmt  of  such  sums  and  in  the  manner 
hereinbefore  mentioned  the  parties  of  the  second 
part  shall  receive  hack  from  the  party  of  the 
first  jiart  the  said  gnitdaim  deed  and  shall 
be  entitled  to  receive  back  from  the  party  of 
the  first  part  any  and  all  reconveyances  or  in- 
struments quitclaiming  and  conveying  to  the 
parties  of  the  second  part  such  interest  ^as  the 
party  of  the  first  part  may  have  in  such  prop- 
erty. 

"5.  The  parties  of  the  second  part  further 
agree  with  the  party  of  the  first  part  In  event 
the  title  to  the  said  property  is  not  perfected 
in  them  to  subrogate  the  party  of  the  first  part 
to  any  and  all  rights  against  said  property 
and  the  owners  thereof  to  recover  from  them 
any  and  all  sums  advanced  by  the  par^  of 
the  first  part  as  hereint>efore  menti(Hied.*' 

At  that  time  It  was  known  to  the  Coopers 
and  the  administrate  of  the  deceased  that 
the  title  to  the  real  estate  left  by  the  deceased 
and  described  in  the  contract  was  considera- 
bly clouded.  In  connection  with  the  contract 
the  Cioc^ers  named  theratn  made  a  qultdaim 
deed  (tf  the  zeal  estate  to  the  North  Coast 
Fire  Insorance  Cmipany,  for  the  purpose  of 
secorlng  the  contract  Subsequently  the 
North  Coast  Gnnpany  advanced  moneys  In 
pursuance  ot  the  contract,  aggregating 
^,885.47,  whldi  Included  Interest  and  the 
^500  whldi  was  spedfled  in  the  contract  to  be 
advanced  by  the  North  Coast  Company  for 
costs  of  any  and  all  litigation  necessary  to 
be  maintained  by  the  parties  of  the  first  or 
second  parts  to  perfect  the  title  of  the  par* 
lies  of  the  second  part  In  th»  property  fher«> 
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la  deaoibed.  Thereafter  the  real  estate  was 
sold  vpoa  the  petition  o£  W.  L.  Oummlngs,  the 
administrator,  and  at  Qlo  request  <ii  appel- 
lant, for  the  purpose  of  raising  money  with 
which  to  pay  the  expenses  of  administration 
and  the  debts  of  the  estate.  Subeeqnently 
the  contract  was  tranaf^red  by  the  North 
Coast  Company  to  the  Padflc  States  Fire  In- 
surance Company,  and  a  qultdaim  deed  to 
the  real  estate  Involved  therein  .was  made 
by  the  North  Coast  Company  to  the  Padflc 
States  Company.  The  NorUi  Coast  Fire  In- 
surance Company  went  out  of  business,  re- 
insared  its  policies  wtth  the  Padflc  States 
Fire  Insurance  Company,  and  assigned  Its 
claims  to  that  company.  After  the  sale  of  the 
real  estate  the  Cooper  diUdren  assigned  all 
thrir  interest  In  and  to  the  estate  to  a  B. 
Iten  end  Arnold  Jones.  AH  mon^s  advanced 
by  the  North  Coast  Com^my  were  repaid 
to  It  In  full,  with  interest  at  8  per  cent,  out 
of  the  proceeds  of  t^e  sale  ol  the  real  estate. 

Rebecca  Leggett  claimed  an  interest  In 
the  funds  of  the  estate,  and  on  the  trial  it 
was  agreed  that  i^e  should  be  protected  as  to 
her  Interest  only  question  that  then 

remained  was  as  to  the  dispodtitm  and  dis- 
tribution of  the  funds  In  the  hands  of  the  ad< 
minlstrator  after  the  settlement  with  Rebecca 
Leggett  The  Padflc  States  Fire  Insurance 
Company,  as  assignee  of  the  North  Coast 
Fire  insuranoe  Cmnpany,  contended  that  the 
Cooper  h^rs  were  indebted  to  It  in  the  sum 
of  $2,000  for  stock  in  the  North  Coast  Fire 
Insurance  Company  referred  to  in  the  con* 
tract  heretofore  set  forth.  Iten  and  Jones, 
assignees  of  the  Cooper  children,  contoided 
that  the  North  Coast  Fire  Insurance  Com- 
pany or  Its  assignee  bad  not  complied  with 
the  terms  of  the  contract,  and  their  cmten- 
tlon  was  sustained  by  the  trial  court,  who 
entered  an  order  of  distribution  by  which  the 
funds  remaining  in  the  hands  of  the  admin- 
istrator after  the  settlement  of  the  Rdwcca 
Leggett'  claim  were  distributed  to  Iten  and 
Jones  as  assignees  of  the  Coopers.  From 
that  order  of  dlstrlbutiwi  the  Pacific  States 
Klre  Insurance  Company  aH>eals. 

The  appellant  contends  that  the  contract 
set  forth  herein  Is  one  for  construction  as  a 
contract  to  quiet  the  title  of  the  land  iuTolved 
In  the  estate  of  WllUam  H.  Ooa^,  deceased, 
and  that  thereupon  it  should  be  determined 
that  the  North  Coast  Fire  Insurance  Com- 
pany compiled  with  Ita  omtract,  and  that  the 
purdiase  price  of  the  stock  of  tte  North 
Coast  Insurance  Company,  c«  (2,000,  should 
be  distributed  to  the  appellant.  It  Is  coa- 
tended  that  ttiat  was  the  understanding  of 
the  parties  at  the  time  of  making  the  con- 
tract, the  omstruction  th^  placed  upm  it, 
and  that  it  is  plain  that  the  Cooper  estate 
was  to  be  put  in  such  oondititHi  that  this  real 
estate  could  be  bcAA  and  the  net  proceeds  go 
to  these  heirs;  that  the  North  Coast  Com- 
pany was  to  be  benefited  1^  the  sale  of  ^000 
fnnn  its  stock. 

-  B^rom  tlw  flnrt  paroi^nqih  ot  the  ccmtract  it 


appears  that  the  real  estate  lad  been  sold  at 
sheriff's  sale  to  one  R.  D.  Shelton,  and  it 
was  agreed  that  the  North  Coast  Insurance 
Company  should  advance  certain  moneys  for 
the  use  and  benefit  of  the  parties  of  the  sec- 
ond part,  who  were  designated  in  the  con- 
tract and  were  Henry  H.  Cooper,  Edgar  H. 
Cooper,  and  Annie  Cooper,  individually,  and 
In  thdr  own  rights.  It  is  further  agreed 
In  that  paragraph  of  the  oxitract  tliat  the 
Insurance  company  wotdd  advance  for  the  use 
and  ben^t  of  the  parties  of  the  second  part 
a  sum  not  to  exceed  $500  for  the  costs  of  any 
and  all  litigation  necessary  to  be  maintained 
by  the  parties  of  the  first  or  second  part  to 
perfect  Uie  title  of  the  parties  of  the  second 
part  in  the  property. 

It  Is  certain  that  dther  the  children  of 
Winiam  H.  Cooper,  as  his  heirs,  or  his  estate 
had  the  right  to  redeem  firom  execution  sale 
within  the  time  spedfled  by  law,  and  it  may 
be  assumed  that  this  ctrntract  was  one  for  the 
benefit  of  the  heirs.  And  it  is  true  also  that 
the  legal  title  to  the  real  estate  under  our  stat- 
utes vests  immediately  In  the  heira  at  law 
of  the  deceased.  But  It  is  shown  in  the  rec- 
tus that  the  real  estate  described  was  ac- 
quired 1^  William  H.  Cooper  whUe  a  married 
man  and  in  community  with  his  wlffe,  KUbi- 
beth  Cooper.  Elizabeth  Cocker,  thoeftne^ 
bad  a  community  interest  in  the  real  estate 
irtitdi  had  never  been  divested.  She  had  not 
be«i  heard  from  fbr  several  years  and,  about 
two  years  atter  the  execution  of  this  con- 
tract, she  was  Judicially  declared  dead  and 
her  interest  In  the  estate  put  In  probate. 

The  third  paragraph  of  the  contract  pro- 
vided for  the  sale  and  Issuance  to  the  Coc^ter 
dilldroi  of  ten  shares  of  the  capital  stock 
of  the  North  Coast  Insuranoe  Company  for 
the  purchase  price  oC  f2,000,  to  be  delivered 
to  them  at  swih  time  as  the  title  to  the  real 
estate  described  in  the  omtract  should  be- 
come "good  and  sufficient  in  the  parties  of  the 
second  part" ;  and  until  such  time  the  par- 
ties of  the  second  part  should  not  be  entitled 
to  recdve  any  dividends  on  the  stock,  and 
the  stock  should  remain  In  the  possesion  ot 
the  parties  of  the  first  part  until  payment 
therefor. 

The  fifth  para^ph  of  the  cmtract  pro- 
vided that  In  the  ev«it  the  title  to  the  real 
estate  was  not  perfected  in  the  parties  of  the 
second  part  the  party  of  the  first  part  should 
be  subrogated  to  any  and  all  rights  against 
the  real  estate  and  the  ownMS  thereof  to 
recover  from  them  any  and  all  sums  advanced 
by  it  as  contemplated  in  the  contract 

It  ae&m  to  us  this  ccmtract  needs  no  oon- 
stmction  as  to  the  intoit  of  the  parties. 
It  was  clearly  and  positively  agreed  the 
contract  that  the  insuranoe  company  shonld 
perfect  the  title  to  the  real  estate  In  the  par* 
ties  of  the  second  part  Henry  H.  Oocfier, 
Bdgar  H.  Cooper,  and  Annie  Cockier,  indi- 
vidually, and  Irrespective  ot  any  rii^ts  tb^ 
had  in  the  estate.  Not  <nioe  is  the  estate  of 
Cooper  mentlonedi  and  not  once  are  Uie  Oow 
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ers  referred  to  or  described  as  bdn.  The 
contract  r^^tedly  states  that  the  title  to 
the  real  estate  Is  to  be  perfected  In  the  par* 
ties  of  tbo  seooDd  inrt.  By  the  second  para- 
graph d  the  contraet  the  parties,  of  the  sec- 
ond part  agreed  to  repi^  all  snms  advanoed 
by  the  Insnrazice  cunpany  on  or  before  18 
BumQis  after  date,  with  Interest  at  8  per 
cent,  per  annum;  or.  If  title  to  the  real  es- 
tate Bhotdd  beccHne  good  and  snfflcient  In 
them  prior  to  the  expiration  of  the  18  montlis, 
then  they  wonld  repay  awSi  soms  with  inter- 
est to  such  date,  Immediately. 

The  insurance  company  advanced  Oie  mon- 
eys necessary  to  redeem  the  reel  estate  from 
the  execution  sale  including  costs  and  Inter- 
est up  to  the  time  of  redemption,  and  ad- 
vanced the  further  sum  of  $500  to  the  ad- 
ministrator. This  sum  of  $500,  however, 
was  never  used  to  perfect  the  title  of  the  real 
estate  in  the  Cooper  children,  but  was  used 
by  the  administrator  to  repay  him  for  moneys 
previously  advanced  in  the  administration 
of  the  estate  and  costs  In  another  proceeding 
Incurred  before  the  death  of  William  H. 
Cooper,  and  other  expeuaea  of  administration. 

It  must  be  observed  that  the  contract  In- 
volved herein  was  not  made  between  Oie  ad- 
ministrator of  the  estate  of  Cooper  and  the 
Insurance  company,  but  was  made  between 
the  Insurance  company  and  the  three  in- 
dividuals who  executed  it.  It  cannot  be  con- 
tended. theref<»e,  that  it  was  a  contract  for 
and  on  b^alf  of  the  estate  and  for  the  bene- 
fit of  the  estate ;  but  It  was  n  contract  purely 
and  exclusively  for  the  benefit  of  the  parties 
who  signed  it.  No  one  could  have  enforced 
the  contract  against  the  insurance  company 
ncept  the  individuals  who  executed  it,  and 
If  the  Insurance  company  performed  Its  con- 
tract its  remedy  was  against  those  Individuals 
and  not  the  estate.  Neither  the  North  Coast 
Insurance  Cominny  nor  the  appellant  as  its 
assignee  was  an  heir  or  a  creditor  of  the  de- 
ceased, and  neither  is  ^titled  to  participate 
In  the  decree  of  dlatrlbntion. 

The  decree  of  the  lower  court  la  affirmed. 

ELLIS,  C.  3^  and  HOUNT,  PARKER,  and 
FITLLBRTON,  JJ.,  ocmcor. 


AUBOIU  LAND  00.  v.  FOSTER. 
(No.  13926.) 

(Snpreme  Court  of  Washlngtoik    Uardi  23, 
1917.) 

Costs  «=»  97— Assign  kknt  toe  Ooxxbctio!T-> 

LlABILrrV  Ot  ASSIONOB. 
Where  an  aaiignment  of  a  cause  of  action 
for  l^gal  services  was  for  the  purpose  of  col- 
lection only,  and  any  returoa  from  the  suit  to 
be  brousbt,  leas  the  commission  agreed  to  be 
paid  for  collection,  belonged  wholly  to  the  as- 
signor, the  a8sienee*s.  ownership  was  special, 
and,  while  it  was  directly  liatde  for  the  costs  in 
that  suit,  snch  costs  are  chargeable  to  the  real 


owner  of  the  cause  of  action  for  whose  use  and 
benefit  tlie  acticMi  was  prosecuted. 

[Ed.  Note^For  other  eases,  see  Costs,  Gent 
Dig.  H  381.  382.] 

Department  2.  Appeal  from  Supolor 
Court,  King  County;  A.  W.  Frater,  Judge. 

Actlm  by  the  Aurora  Land  Company 
against  H.  B.  Foster.  Judgmoit  for  plain- 
tiff,  and  defendant  appeals.  Affirmed. 

Carl  J.  Smith,  of  Seattle,  tot  appellant 
Fred  J.  Carver,  of  Seattle,  for  respondent 

PER  CURIAM.  Respondent  sued  to  re- 
cover upon  two  causes  of  action  against  ap- 
pellant, the  first  for  moneys  paid  out  as  costs 
for  appellant  In  a  certain  suit  brought  by  it 
upon  a  claim  assigned  to  It  by  appellant  for 
collection,  and  the  second  for  attorney's  fees 
In  that  action. 

The  complaint  Is  somewhat  loosely  and  In- 
artlfldally  drawn.  In  the  first  cause  of  ac- 
tion it  sets  out  in  hiec  verba  all  the  oral  and 
written  requests  and  statements  by  appellant 
to  F,  J.  Carver,  an  attorney,  in  relation  to 
the  collection  of  the  account  which  appellant 
desired  sued  upon  against  one  Pauline  Mil- 
ler. The  written  assignment  of  claim  was 
as  follows: 

"Assignment  «C  OUlm. 
"Panline  Miller,  Beatfl^  to  H.  B.  Foster,  Dr. 
"To  legal  services  in  the  superior  coort  of 

Kiog  county,  allowed  in  the  case  of  Pauline 
Miller  V.  A.  A.  Gust,  the  sum  of  $250.00,  the 
same  being  the  amount  allowed  claimant  by  the 
superior  conrt  and  included  in  the  judgment 
awarded  the  plaintiff,  whldi  amount  Pauline 
Miller  promised  and  agreed  to  pay. 

"For  value  received  I  hereby  asaizD,  transfer 
and  set  over  unto  the  Aurora  Land  Oompaoy, 
a  domestic  corporation,  the  above  and  fore- 
going claim  against  Pauline  Miller. 

"H.  B.  Foster." 

This  assignment  wa«  accompanied  by  Hie 
following  letter: 

"Seattle,  July  21.  1914. 
"Mr.  Fred  J.  Oarrer,  Northern  Bank  Build- 
lug,  Seattle— Dear  Sir:  Inclosed  find  assign- 
ment of  claim  against  Pauline  Miller  (or  serv- 
ices rendered  in  1912.  Please  posh  this  mat- 
ter to  judgment  at  your  earliest  convenience. 
I  do  not  want  to  allow  more  than  toi  per  cent, 
and  statutory  costs  for  this  collectioo  in  case 
there  la  no  c<Hitest  In  case  of  a  contest  I 
am  willing  to  add  to  that  five  per  cent  more. 
There  is  no  defense  to  ihis.  I  have  a  writing 
from  her  agreeing  to  pay  this  and  it  should  be 
collected  without  very  serious  trouble. 

"Yours  truly,  H.  E.  Foster." 

It  is  further  allied  that  the  foregoing  aa- 
slgnment  was  accepted  by  respondent  on  the 
terms  therein  contained;  that  thereafter  suit 
wu  Instituted  against  Pauline  Miller  on  the 
assigned  claim,  and  that  Pauline  MUler  de- 
fended and  resisted  the  suit;  that  appellant 
assisted  Attorney  Carver  in  the  preparation 
of  the  pleadings  and  brining  the  case  to 
trial  and  in  the  trial  of  the  actlmi;  that  the 
trial  resulted  f&vorably  to  the  defendant, 
Pauline  Miller,  and  that  plaintiff  In  that  ac- 
tion, respondent  in  this,  was  adjudged  to 
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I»a7  the  costs  of  tJxe  action;  that  the  aama 
amoanted  to  $35,  and  respondent  had  adTanc- 
ed  the  aum  of  $4  for  filing  the  complaint  In 
that  action,  making  a  total  of  $39,  which  had 
nerer  been  paid,  and  which  appelant  refused 
to  pay. 

The  second  cause  of  action  was  for  attor^ 
n^B  fees  In  the  former  action,  but  was 
stricken  and  not  considered  by  the  tiiat 
court,  and  so  is  not  Involved  here. 

Taiions  motions  and  a  demurrer  were  ad- 
dressed by  the  appellant  to  the  complaint  of 
respondent,  but  the  complaint  as  to  the  first 
cause  of  action  was  held  sufficient  as  against 
the  motions  and  demurrer  attacking  the 
same,  and  as  to  the  second  cause  of  action 
was  held  insufficient,  and  the  same  was 
stricken. 

It  is  strenuously  urged  by  ai^lant  that 
the  complaint  as  to  the  first  cause  of  action 
Is  wholly  insuffldent  and  states  no  cause  of 
action  against  him,  for  the  reason  that  the 
assignment  to  respondent  carried  with  it  no 
liability  to  pay  the  costs  of  the  unsuccessful 
lltlgatton  against  the  defoidant  in  the  foi^ 
mer  action.  This  contention  is  untenable. 
The  asslgnmrait,  as  shown  by  the  letter  ac- 
companying it,  was  fbr  the  purpose  of  odlec- 
Uon  only,  and  any  returns  from  tlie  suit  to 
be  brought,  less  the  commission  agreed  to  be 
paid  for  collection,  belonged  wholly  to  appel- 
lant, not  to  respondent  The  respondent's 
ownership  was  a  special  ownership  and, 
while  it  w&»  directly  liable  toi  the  costs  in 
that  salt,  those  coats  in  Kood  faith  and  In 
law  are  Chargeable  to  the  real  owner  of  the 
cause  of  action  for  whose  use  and  ben^t  the 
action  was  prosecuted,  this  appollnnt 

The  correspondence  and  the  testimony  in- 
troduced in  the  trial  below  abundantly  rap- 
ported  respondoif  8  right  to  recover,  and  the 
Judgment  is  afllrmed. 


GOEBTZ  T.  CONTINKNTAL  LIFE  INS.  & 
INV.  OO.   (No.  13928.) 

(Supreme  Court  of  Wadiington.   March  23. 
1917.) 

1.  INSDBARCE   4=9668(7)  —  FoBFErruu  >OR 

Bbeach  of  Wabbantt— Evidence— Health 

OF  Insuskd. 
In  an  action  on  a  life  Inaurence  policy, 
where  the  defense  was  that  deceased  falsely 
represented  at  the  time  of  his  application  that 
he  was  in  good  health,  whereas,  in  fact  he  was 
aafFering  from  tuberculosis,  evidence  held  not  to 
warrant  a  directed  verdict  for  defendant,  not* 
withstanding  teatimony  of  a  physician  that  he 
had  informed  deceased  prior  to  the  time  he  made 
his  application  that  deceased  had  tuberculosis, 
and  advised  him  to  seek  a  change  of  cUmate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1737-1740, 1758-1760.] 

2.  Triai.  «s>143  —  Dibbctzno  Vebdiot— Goh- 
flictino  evidknck. 

Where  there  is  a  snbstantial  conflict  In  the 
testimony,  it  is  the  province  of  the  jur^  to  de* 
cermine  the  wei^t  and  credit  to  be  given  the 


testimoiij  of  the  variovs  wltneases.  and  tb<^ 
case  shoald  be  submitted  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  S42,  343.] 

8.  Bvidenck  «=»477^)— Ophtioit  BvnnnicB— 

APPAitBKT  GONDITCOIT  OF  HEALTH. 

In  an  action  on  a  life  insurance  polity, 
where  the  defense  was  forfeiture  for  misrepre- 
sentation as  to  health,  it  was  error  to  exelnde 
evidence  of  ntmezpert  wltnems,  wbo  were  well 
acquainted  with  deceased  and  saw  him  freqneDt- 
ly,  oa  to  his  general  appearaoee  of  health  at  the 
Utue  he  made  the  appucation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  i  2238.] 

Department  1.  Appeal  from  SuperiCHr 
Court,  Fierce  County ;  M.  lu  Clifford,  Judge. 

Action  by  Mora  Goertz,  as  executrix  ot  the 
estate  of  Fred  D.  Harris*  deceased,  against 
the  Continental  Ufa  Insurance  &  Invest- 
ment Company.  Judgment  tor  d^endont  on 
directed  rerdlct.  and  plaintlfl  appeals.  Be- 
versed  and  remanded. 

H.  E.  Foster,  of  Seattle,  tOr  a^ieUant. 
Karr  &  Gregory,  of  Seattle^  for  veBpondent 

WBBSTER,*  J.  This  action  was  instltoted 
to  recover  upon  a  policy  of  Insurance  issued 
by  the  defendant  on  the  life  of  one  Fred  D. 
Harris,  now  deceased,  and  payable  to  his 
estate.  The  complaint  Is  the  usual  one  In 
such  actions.  For  answer  the  defeudant  ad- 
mitted the  material  allegations  of  the  com- 
plaint and,  by  way  of  an  affirmative  defense, 
alleged:  That  Harris  had  procured  the  pol- 
icy by  means  of  false  and  fraudul^t  repre- 
sentations and  warranties.  That  at  the  time 
of  his  medical  examination  Harris  was  asked 
by  the  medical  examiner  of  the  defendant  the 
foUowing  questions  and  made  the  following 
answers: 

"Q.  What  diseases  have  you  had?  A.  None. 
.  vThen  did  you  last  consult  a  physician?  A. 
ever  consulted  a  physician.  Q.  What  is  your 
condition  ot  health?  A.  Good.  Q.  Has  ofaange 
of  climate  or  occupation  ever  been  adviaed  oa  ac- 
count of  poor  health?   A.  No." 

That  in  truth  and  In  fact  at  the  date  of 
said  examination  Harris  was  suffering  trtm 
pulmonary  tuberculosis  and  knew  bis  con- 
dition at  that  time.  That  prior  thereto  he 
had  treated  with  physicians  for  pnlmonary 
tuberculosis  and  syphilis,  and  had  been  ad- 
vised by  a  physician  to  change  climate  on 
account  of  poor  health.  That  these  repre- 
sentations were  made  by  him  for  the  purpose 
of  deceiving,  and  they  In  fact  did  deceive, 
the  defendant  That  on  May  12, 1915,  Harris 
died  of  pulmonary  tuberculosis  at  Needles, 
Cal.  These  allegations  were  denied  by  the 
reply  and,  upon  the  Issue  thus  Joined,  the 
cause  was  tried  to  the  court  sitting  with  a 
Jury.  At  the  conduslon  of  all  the  testimony 
the  defendant  challenged  the  sufficiency  of 
the  evidence  to  support  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  moved  the 
court  to  discharge  the  Jury  and  enter  Jodg- 
ment  for  the  defendant.  This  motl<Mi  ms 
granted,  and  the  plaintlfl  appeals. 
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[1]  The  first  question  for  «mslda%tioii  is 
whether  tbe  court  erred  In  withdrawing  the 
esse  from  the  conalderatlOD  of  the  Jnrr  and 
rendering  jadgment  In  favor  of  d^ndant. 
The  salimt  facts,  briefly,  are  these:  Fred 
D.  Harris  was  a  negro,  bom  In  Knozrllle, 
Tenn.,  on  January  11,  1881.  For  some  time 
prior  to  Ms  death  he  resided  In  Tacoma, 
Wash.,  and  engaged  in  condactlng  a  cigar 
store  and  poolroom  In  that  dty.  On  Septem- 
ber 17.  1914.  he  made  application  to  the  de- 
fendant for  the  policy  of  insurance  upon 
wMtb  this  action  is  based.  On  the  follow- 
ing day  he  presented  himself  to  I^.  J. 
Hunt  of  Tacoma,  the  defendant's  medical 
.examiner  in  that  city,  for  the  nsual  and 
customary  physical  examination.  Dr.  Hunt 
testified  that,  during  this  examination  and  as 
a  part  tbeieof,  Harris  was  asked  the  quee- 
tlons  and  made  the  answers  thereto  set 
forth  In  the  defmdant's  afBrmatlTe  defMise. 
As  a  result  of  the  examination  Dr.  Hunt  pre- 
pared and  signed  his  report  as  medical  ex- 
aminer, in  which  he  stated,  among  other 
things,  that  Harris  was  5  feet  5%  Inches  in 
height,  weighed  158  pounds;  that  hla  chest 
measurement  was  38  Inches,  and  his  abdomen 
meaauranent  was  30%  Inches;  that  tbe  ex- 
amination disclosed  no  evidence  of  past  or 
present  disease  of  the  longs,  throat,  heart, 
stomach,  kidneyi^  brain,  or  nerrous  system, 
and  that  there  was  no  evidence  of  past  or 
present  syphilis ;  that  his  pulse  was  regular, 
strong,  and  clear,  and  that  he  appeared  to  be 
healthy.  In  answer  to  tbe  printed  question, 
*T>o  yon  rate  applicant  first  class,  good,  or 
bad  risk?"  Dr.  Hunt  answered,  "First 
dasR"  At  the  trial  I>r.  Hunt  testified  In 
substantial  conformity  with  his  medical  re- 
port. The  defendant  then  called  as  a  witness 
In  its  behalf  Dr.  A.  S.  Mmizlngo,  who  testi- 
fied that  he  was  a  practicing  physldan  re- 
siding hi  the  dty  of  Tacoma,  and  that  be 
first  met  Fred'  D.  Harris  in  April,  1914,  at 
which  time  Harris  came  to  him  for  profes- 
alonal  treatment;  that  Harris  complained  of 
feeling  had;  said  that  be  did  not  know 
what  was  the  matter  wiUi  him ;  that  he  bad 
a  cough  and  was  suffering  from  pains  in  the 
dieat  and  was  having  night  sweats.  The  wit- 
ness prescribed  for  ^mrls,  and  ordered  him 
to  revort  at  fireqnent  Intervals  for  further 
examination;  that  thereafter  Harris  called 
on  him  at  least  six  times,  the  last  call  being 
In  July,  U914,  whidi  was  the  last  time  wit- 
ness saw  HbrIs.  Dr.  Monxb^  testified  that 
on  tbe  oocasltm  of  this  last  call  Harris  waa 
running  a  tempemtuie  of  101  degrees,  and 
his  pulse  rate  was  between  115  and  120;  that 
he  had  lost  fiesta,  contlnned  to  complain  of  a 
cough,  pains  In  the  chest,  and  of  having 
night  sweats,  and  that  be  manifested  other 
symptoms  of  pulmonary  tuberculosis.  Har- 
ris was  then  informed  that  he  was  suffering 
from  that  disease,  and  was  advised  by  Dr. 
Monringo  to  go  south  to  a  warm  dry  cli- 
mate. Dr.  Hurt  testlfled  that  about  five  or 


six  months  after  he  had  examined  Harris  in 
September,  1914,  Harris  came  to  him  for 
treatment,  and  told  blm  tiiat,  abont  two 
years  prior  to  Uiat  time,  he  bad  been  told  by 
Dr.  A.  S.  Monzlngo  that  be  should  take  treat- 
ment for  syphilis ;  that  he  did  not  do  so  at 
that  time,  but  wanted  Dr.  Hunt  to  then  treat 
him  fbr  that  disease.  Dr.  Hunt  examined 
Harris  and  diagnosed  bis  disease  as  being 
pulmonary  tobercnlosis  Instead  of  syphilis, 
and  advised  bim  to  go  to  California.  On  the 
12th  day  of  May,  1916,  Harris  died  of  tuber- 
culosis in  that  state.  It  will  be  remembered 
that  Dr.  Monzlngo  testlfled  that  be  first  met 
Harris  In  April,  1914,  and  at  that  time  Har- 
rlB  was  suffering,  not  from  syphilis,  but  from 
tuberculosis.  Dr.  Hunt  testlfled  that  among 
members  of  tbe  negro  race  pulmonary  tu- 
berculosis usually  will  result  fatally  In  from 
eight  months  to  one  year  from  the  time  the 
disease  is  contracted. 

At  the  conclusion  of  defendant's  evidence 
plaintiff  called  as  a  witness  Dr.  J.  E.  Henry, 
a  practicing  pbyslcian  residing  In  the  dty 
of  Tacoma,  who  testlfled  that  be  knew  Har- 
ris, and  tbat  tbe  records  of  the  West  Coast 
life  Insurance  Company,  of  wbleb  be  was 
the  medical  examiner,  showed  tbat  Harris 
had  been  examined  by  the  witness  for  life 
insurance  In  that  company  in  December, 
1018,  and  In  July,  1914 ;  tbat  on  both  occa- 
sions Harris  was  passed  as  an  insurable 
risk;  that  he  did  not  distinctly  remember 
Harris  fy}T  tbe  reason  tbat  he  bad  examined 
many  colored  people  about  those  times,  but 
that  Harris*  Inngs  at  the  time  of  these  ex- 
aminations must  have  been  in  such  condltiMi 
that  tbe  witness  did  not  discover  any  evi- 
dence of  tuberculosis,  and  that  bis  pulse 
must  not  have  been  so  high  as  to  create  any 
suspicion  of  bis  phj'sical  ccmdltion,  else  he 
would  not  have  accepted  him  as  a  good  Insur- 
ance risk.  It  will  be  recalled  that  Dr.  Mon- 
zlngo testified  that  it  was  in  tbe  month  of 
July,  1914,  tbat  be  diagnosed  Harris'  disease 
as  tuberculosis  and  advised  him  to  seek  a 
warm  dry  climate. 

To  summarize  in  chronological  order  tbe 
facts  to  which  the  witnesses  testified:  In  De- 
cember, 1913,  according  to  the  testimony  of  Dr. 
Henry,  Harris  was  examined  for  insurance 
and  accepted  as  a  good  risk.  Dr.  Monzlngo 
testified  that.  In  April,  1914,  Harris  first  came 
to  him,  manifesting  at  tbat  time  symptoms  of 
tuberculosis;  that  In  July,  1914,  the  disease 
bad  progressed  to  the  point  where  Harris 
was  running  a  temperature  of  101  degrees, 
with  a  pulse  rate  of  115  to  120;  tbat  he  had 
lost  flesh,  was  complaining  of  a  cough,  pains 
In  the  chest,  and  of  having  night  sweats; 
was  told  by  Dr.  Monzlngo  tbat  be  was  suffer- 
ing from  tuberculosis,  and  was  advised  to 
change  dimate.  During  tbe  same  month 
Harris  was  again  examined  for  Insurance  by 
Dr.  Henry,  and  was  accepted  as  an  Insurable 
risk.  On  Sept^ber  18,  1914,  Harris  was  ex- 
amined by  Dr.  Hunt,  who  found  no  evidence 
of  past  or  present  disease  of  any  kind;  that 


Digitized  by  Google 


940 


163  PACIFIO  BBFOBTBB 


(Waab. 


.Hards'  pulse  was  00;  the  actlw  of  hlBj 
heart  was  regul^,  strong,  and  clear;  that 
he  appeared  to  be  healthy,  and  was  classl- 
fled  as  a  first-class  risk.  Five  or  six  mouths 
later  Harris  consulted  Dr.  Hunt,  believing 
according  to  Dr.  Hunt's  te8tluioD7i  that  he 
was  aMcted  with  syphilis,  and  desiring  to 
be  treated  therefor;  but  upon  examination  It 
was  found  that  he  was  suffering,  not  from 
syphilis,  but  from  pulmonary  tuberculosis. 
Very  soon  thereafter  Harris  went  to  Needles* 
CaL,  and  on  May  12,  1916,  died  of  tubercolo* 
Bis. 

In  view  of  this  most  remarkable  testimony, 
the  case  clearly  was  one  of  fact  for  the  con- 
sideration of  the  Jury,  and  not  one  of  law  for 
the  court.  In  sustaining  the  defendant's 
challenge  to  the  sufficiency  of  the  evidence 
and  rendering  judgment  in  its  favor,  the 
tri^  court,  of  necessity,  most  have  passed 
upon  the  credibility  and  accuracy  of  the  tes- 
timony of  Dr.  MoDZlngo,  for  upon  no  other 
aasomptlon  than  that  of  the  troth  of  his  tes- 
timony could  such  a  dlspo^tlon  of  ttie  cause 
have  been  made. 

[2]  In  assuming  under  the  peculiar  tects  of 
tttis  case  to  pass  upon  that  questiui  the 
learned  trial  court  violated  one  of  the  cardi- 
nal rules  of  Jury  trials,  vis.  that  where 
there  Is  a  substantial  conflict  in  Uie  testi- 
mony,  it  Is  the  peculiar  function  and  imcot- 
ince  of  the  Jury  to  determine  what  weight 
and  credit  shall  be  given  to  the  testimony  of 
the  various  witnesses.  The  case  shoold  have 
been  submitted  to  the  Jury  under,  proper  In- 
structions upon  the  questions  of  whether  the 
represoitatlDns  and  warranties  complained 
of  were  In  fact  false  when  made,  were  known 
by  the  Insured  to  be  such  at  the  time,  and 
wei«  made  with  the  Intent  to  deceive.  Brig- 
ham  V.  Mutual  lilfe  Ins.  Co.,  163  Pac.  880. 

[9]  Appellant  further  assigns  aa  error  the 
rulings  of  the  court  In  rejecting  and  refus- 
ing to  admit  certain  evidence  offered  In  her 
behalf,  and  as  this  question  will,  no  doubt, 
recur  upon  the  retrial  of  the  cause,  we  deem 
It  proper  to  dispose  of  It  at  this  time.  Plain- 
tiff called  as  a  witness  one  V.  A.  Becht,  who 
testified  that  he  was  in  the  business  of  so- 
liciting insurance  and  collecting  premiums 
thereon  for  the  West  Coast  Life  Insurance 
Company,  and  was  weU  acquainted  with 
Harris,  having  known  him  for  more  than  a 
year  prior  to  his  death;  that  he  went  to 
Harris'  place  of  business  once  a  month  from 
December,  1913,  to  December,  1914,  and  on 
each  of  these  visits  flaw  Harris  and  talk- 
ed with  him;  that  as  a  part  of  his  duty  he 
was  required  to  note  and  observe  the  physi- 
cal appearance  of  policy  holders  as  to  wheth- 
er they  were  apparently  healthy  or  un- 
healthy. He  was  then  asked  this  question: 
"I  wish  you  would  describe  to  the  Jiiry  what 
bis  LHarils']  physical  appearance  was;  that 
is,  of  this  decedent  when  you  flrat  got  ac- 
quainted with  him  a  year  prior  to  his 
death  ;"  to  which  the  court  'sustained  an 


objection.  He  was  then  asked:  "State  to 
the  Jury  whether  or  not  you  had  the  means 
of  observing  this  man  sufficiently  to  ascer* 
tain  what  his  apparent  condition  of  health 
was  as  to  whether  it  wa^  good  or  bad;"  to 
which  also  an  objectitm  was  sustained. 
Whereupon  counsel  for  appellant  made  the 
following  offer: 

"I  would  like  the  record  to  show  that  I  expect 
this  witoess  to  testify  that  be  saw  the  decedent 
once  a  month  for  one  ;ear  prior  to  bis  death,  and 
that  at  all  times  he  was  apparently  io  the  best 
of  health  and  was  enga(^  fai  business  in  the 
city  of  Tacoma,  and  there  was  nothing  from 
any  observation  he  made  to  Indicate  to  him 
that  he  was  in  any  respect  suffering  from  any 
allmenC'* 

This  offer  was  refused  by  the  court  Plain- 
tiff sabsequenfiy  called  one  G.  B.  Brown,  who 
testified  that  he  -was  well  acquainted  with 
Ibrrls,  and  had  known  him  from  1906  or 
1907  until  the  time  of  his  death;  that  from 
the  latter  part  of  1918  until  the  ssHing  ct 
1916,  when  Harris  left  for  Callfomla,  the 
witness  saw  him  every  10  days;  that  witness 
viTas  a  Pullman  porter  and  was  in  the  city  of 
Tacoma  two  nights  and  one  day  every  ten 
days  during  that  time.  Wbdle  in  Tacoma  he 
stayed  at  the  same  hotel,  at  which  Harris 
boarded,  and  spent  a  great  deal  of  his  time 
at  the  cigar  store  and  poolroom  condacted 
by  Harris.  He  was  then  asked:  "You  may 
state  whether  or  not  you  had  the  means  of 
seeing  and  observing  his  [Karris']  general 
condition  of  health  during  the  years  1913  and 
1914;" .  to  which  an  objection  was  sustained. 
The  rulings  of  the  trial  court  upon  the  prof- 
fered testimony  both  of  the  .witness  Bedit 
and  of  the  witness  Brown  were  erroneous. 
The  evidence  was  competent,  and  should 
have  been  admitted.  17  Cyc.  p.  86  et  seq., 
and  cases  dted;  Jones  on  Evidence,  S  360, 
and  cases  dted;  Abbott's  Mode  of  Proving 
Facts  (2d  Bd.)  p.  408;  1  Wlgmore  on  Evi- 
dence f  668 ;  Wharton  on  Evidence  <3d  Ed.)  { 
612;  1  Oreenleaf  on  Evidence  (16th  Ed.)  H 
430h  and  430j;  Peterson  v.  Seattle  Traction 
Co.,  23  Wash.  615,  63  Pac  639,  65  Pac.  543, 
63  L.  B.  A.  686;  Belnlnghaua  .v.  Merchanta^ 
Life  Ass'n,  116  Iowa.  364,  89  N.  W.  U13. 

It  was  clearly  competent,  in  the  drcum- 
staaces  disclosed  by  the  evidence  in  this 
case,  for  the  plaintiff  to  prove  by  the  ac- 
quaintances and  associates  of  Harris  who 
had  liad  an  adequate  t^portnnlty  for  obser- 
vation, that  during  the  time  in  question  Har- 
ris appeared  to  be  in  good  health,  and  there 
had  been  no  marked  change  In  his  physical 
appearance,  and  particularly  to  prove,  if  she 
were  able  to  do  so,  that  there  had  been  no 
marked  change  in  his  physical  appearance 
between  t£e  time  he  was  examined  by  Dr. 
Monsiugo  In  July,  1914,  and  the  time  of  his 
examination  by  Dr.  Himt  In  September  of 
tlie  same  year.  Such  testimony  would  have 
had  a  direct  an!d  Important  bearing  upon  .the 
weight  and  credit  to  be  given  to  the  testlmo* 
ny  pt  Dr.  Bfonslngo.  It  was  also  competent 
for  the  pialntlfl  to  pbowt  by  those  who  bod 
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been  la  a  position  to  observe  and  to  know, 
whether  there  had  been  any  marked  cliange 
in  the  physical  appearance  of  the  Insured 
subaequwt  to  the  Issuance  ct  the  policy  as 
bearing  up<m  the  question  of  whether  Harris 
was  suffering  from  tuberculosis  at  the  time 
of  the  Issuance  at  the  poller,  and,  if  bo, 
whether  be  knew  his  condition  at  ttiat  time. 
Especially  la  this  so  in  view  of  the  tei^lmony 
<a  Dr.  Hunt,  to  the  effect  that  liie  duration 
of  pulmonary  tnbercoloslB  in  cases  of  mem- 
bers of  the  negro  race  Is  from  eight  months 
to  one  year,  since  a  period,  of  eight  months 
lacking  six  days  elapsed  between  the  date 
of  Harris'  examination  for  the  insurance  and 
thft  dftte  ot  Wif  death. 

We  ctmclnde  that  the  Judgment  must  be 
roTersed,  and  the  cause  remanded  for  farther 
proceedings  consistent  with  this  opinion. 

HLLIS.  a  X,  and  IfOBBIS,  MAIN,  and 
CHAD  WICK,  JJ.,  concur. 


HESS  r.  SErrZICK  et  aL  (No.  18701.) 
(Supreme  Gonzt  of  Washlngtcm.   March  24, 

1.  Sales  «s3>S84(2)  —  Oontuact  to  8six  — 
Breach  bt  PuacHAaKB— Mjcasum  of  Dah- 

AQES. 

Where  goods  are  shipped  pursuant  to  a  con- 
tract of  sale,  and  rejected  at  their  destination, 
and  the  seller  elects  to  keep  them,  the  proper 
measure  of  damages  Is  the  difference  between  the 
contract  price  and  the  market  price  at  the  time 
and  place  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1099.) 

2l  Saxes  4=»3S4(7)  —  Rembdt  or  Selzjcb  — 
BuAOH  BT  Bum  —  SAU  SUBnOT  TO  IN- 
BFicnoH— Rbsaue. 

Where  goods  are  sold  subject  to  inspection, 
and  after  inspection  rejected,  title  does  not  pass, 
and  the  seller  is  not  bound  to  resell  to  ascertain 
the  Tslae,  but  may  rely  on  other  evidence. 

[Ed.  Note.— For  otber  cases,  see  Sales,  Oent 
Ttig.  I  1107.] 

3.  SAUts  «=»384<7)  —  Bbkach  ow  CoHxaAOf— 

Ddtt  of  Seixeb. 
A  resale  of  butter,  after  rejection  by  the 
bi^er.  to  be  binding  en  parties  as  evidence  of 
Tsluer  must  be  made  in  cood  faith,  within  a  rea- 
sonalue  time,  after  notice,  at  the  place  ol  deliv- 
ery, or,  if  no  market  there,  at  the  nearest  and 
most  available  market. 

P^d.  Note.— For  otlur  cases,  see  Sales,  Oent. 
Dig.  1 1107  J 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  William  N.  Hess,  doing  budnesa 
undn-  the  name  of  the  Hess  CreamMy  Com- 
pany, against  I.  Seltzlck  and  another,  c<^rt- 
ners  doing  business  nndei  tlie  name  of  Selt- 
sick  A  Co.  From  a  judgment  for  plaintlfif 
and  from  orders  denying  judgment  notwith- 
standing the  verdict  and  a  new  trial,  defend- 
ants appeal.  Reversed  and  remanded. 

B.  li.  Skeel,  .W.  M.  Whitney,  and  J,  J. 
Oeary,  all  of  Seattle,  for  appellants. 


HOLCOMBt  J-  -Bespondent,  who  operates 
a  creamery  at  Olen  TJllin,  N.  <D„  brong^it  this 
actlcm  a^Onst  ajK>eillants.  butter  and  ^ 
brokers  at  Seattle,  to  reoorer  damages  upon 
alleged  breach  of  contract  to  buy  a  carload 
of  batter.  The  contract  was  effected  by 
means  of  the.  Interchange  of -telegrams  and 
letters  between  the  parties  and  was  consum- 
mated on  September  28,  1914,  whereby  ap- 
pellants agreed  to  pay  26  cents  per  pound 
for  a  carload  of  bstter,  to  consist  of  gradM 
known  as  "oxtras"  and  "firsts,"  of  Uj&A  sale 
and  lic^  color,  subject  to  buyer's  inspec- 
tion on  arrival.  The  butter,  conalBtlng  271 
cubes,  weighing  from  68  to  70  pounds  each, 
aggregating  18,880  pounds,  was  assigned  to 
respondent  himself  at  JSeatUe,  with  bank 
draft  attached  to  the  bill  of  lacUng,  and  sub- 
ject to  inspedlon.  When  the  butter  aniyed 
in  Seattle  on  October  7.  1914,  appellants  In- 
speeted  it  and  rejected  It  Following  the  re- 
Jectlcm  of  the  butter,  respondent,  on  abourt 
October  10th,  stcnred  it  In  the  warehouse  of 
the  Diamond  loe  &  Storage  Company,  In  Seat- 
tle, In  cold  storage.  The  storage  company 
was  given  no  authority  to  sell  the  butter,  and 
all  offers  received  by  it  bad  to  be  omimn- 
nicated  to  nepooAmt  in  North  Dakota.- .  On 
November  80th  the  storage  company,  after- 
communicating  an  otter  to  respondent,  sold 
100  pounds  of  the  batter  at  28  cents  per 
pound.  About  the  last  of  December,  nearly 
three  mmths  after  the  butter  had  been  reject- 
ed, the  respondent  placed  it  In  the  hands  of 
W..  B.  Turner,  a  broker,  with  authority  to  s^ 
Without  any  notice  to  the  appellants.  Tur- 
ner sold  two  cubes  oa  December  2Sth  at  2Q% 
cents,  10  cubes  on  December  30th  at  24  oente, 
20  cubes  on  January  8th  at  24  cents,  and  138 
cubes  in  Vancouver,  B.  C,  on  January  20th 
at  24  cents.  The  remalQlng  cube  was  imsold, 
and  was  returned  to  the  re^oudent. 

Appellants  objected  to  all  the  testimony  of- 
fered as  to  the  receipts  actually  realised  from 
the  disposition  of  the  butter,  on  the  ground 
that  the  prt^r  measure  of  damages  Is  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  de- 
livery. The  freight  charge  on  the  butter 
from  Dakota  to  Seattle  was  $441.45.  The 
storage  charge  amounted  to  $133.01.  Com- 
mission and  cartage  charges  amounted  to 
$62.24,  and  charges  for  telegrams  to  $7.40. 
Evidence  of  these  charges,  particularly  that 
for  storage,  was  received  over  the  objection 
of  appellants.  There  was  undisputed  testi- 
mony that  on  October  7,  1914.  the  day  the 
butter  was  rejected,  there  was  an  established 
market  price  In  Seattle,  the  place  of  delivery, 
of  first-class  creamery  butter  from  brokers  to 
jobbers,  and  that  price  was  from  81  to  33 
cents ;  that  that  price  continued  In  force  un* 
til  the  end  of  November,  when  It  declined  1 
cent;  tliat  on  December  17th  the  market 
price. was  from  29  cents  to  30  cents,  and  on 
January  20,  1915,  when  the  last  sale  was 
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made  by  respondeal^s  broker,  It  had  fallen  to 
26  or  26  cents. 

Appenants  filed  a  cross-complaint  for  dam- 
ages In  the  aam  of  $1,^.60,  for  breach  of 
the  contract  to  dellyer  the  quality  of  butter 
contracted  for,  as  a  loss  of  appdlants*  cer- 
tain proflta  The  cause  was  tried  by  a  Jury, 
and,  at  the  close  of  respondent's  case,  ap- 
pellauts  challenged  the  sufficiency  of  the  evi- 
dence Introduced  to  sustain  any  Terdlct  In 
favor  of  respondent,  and  Interposed  a  mo- 
tion for  a  directed  verdict,  which  challenge 
and  motion  were  denied.  The  jury,  after  con- 
sidering tbe  case  overnight,  failed  to  arrive 
at  a  verdict,  and  returned  on  the  following 
morning  for  fnrther  Instructions.  The  court 
thereupon  gave  additional  oral  Instructions, 
to  nearly  all  of  which  appellants  excepted. 
After  the  additional  Instructions,  tbe  Jury  re- 
turned a  verdict  for  respondent  in  the  sum  of 
^0.42.  It  'may  be  remarked  par«ithetlcal- 
ly  that  this  sum  Is  about  $23  less  than  the 
total  of  the  freight,  storage,  commission, 
cartage,  and  telegraph  diarges  paid  out  by 
respondent.  Motions  of  appellants  for  Judg- 
ment notwithstanding  the  verdict  and  for  a 
new  trial  were  denied,  and  Judgment  entered 
on  the  verdict. 

[1]  The  verdict  ot  the  Jury  was  evidently 
arrived  at  by  allowing  respondent  the  freight 
and  storage  charges,  and,  in  part  at  least,  the 
commission  and  cartage  charges,  as  damages. 
The  only  possible  theory  upon  which  the  evi- 
dence of  the  net  receipts  from  the  resale  of 
the  butter  could  have  been  admitted  was  that 
It  was  competent  to  establish  the  amount  of 
the  damages  sustained.  We  take  it  that  the 
law  Is  well  settled  that,  when  goods  are  ship- 
ped pursuant  to  a  contract  of  sale,  and  reject- 
ed at  their  destination,  the  proper  measure 
of  damages  Is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
nnd  place  of  delivery.  Sehott  Co.  v.  Stone, 
Fisher  &  I*ne,  35  Wash.  262,  77  Pac.  192.  As 
was  observed  In  that  case,  the  utmost  meas- 
ure of  the  buyer's  liability,  had  It  taken  the 
pn^rty,  was  the  contract  price.  So  the 
measure  of  Its  liability,  after  Its  refusal  to 
take  It  and  the  seller  had  elected  to  keep  It, 
was  ttie  difference  between  the  contract  price 
and  the  actual  value  of  the  property  (or,  as 
In  this  case,  the  market  value  of  the  proper- 
ty), If  that  value  was  leas  than  the  contract 
price.  On  the  failure  of  the  buyer  to  com- 
ply with  the  contract  ct  sale  the  seller  had, 
of  course,  a  choice  of  remedies:  (1)  It  could 
store  and  hold  the  property  subject  to  the 
buyer's  order,  and  sue  tor  the  contract  price ; 
(2)  It  could  resell  the  goods  after  notice  to 
the  buyer,  and  recover  the  difference  between 
the  price  recdved  and  Uie  contract  price; 
or  (3)  it  could  retain  the  property  as  Its  own 
and  recoTOT  tbe  difference  between  the  mar- 
ket value  of  the  same  at  the  time  and  place 
of  deltvery  and  the  oontract  price.  If  the  mar- 
ket value  MM  Ie«#  than  the  contract  price. 
But,  u  it  tfeeted  to  kiemp  the  j^operty,  it  is 


dear  that  its  measure  ot  damages  la  finind 
In  the  last  of  the  three  remedies  meotttmed. 
In  the  case  before  us  there  was  no  notice  to 
the  buyer  of  Intenttcm  to  resell  the  butter. 

[2,  S]  In  this  case  the  butter  was  not  con- 
signed to  the  broker,  but  was  consigned  to 
the  vendor  himself  subject  to  Inspection. 
After  Inspection,  It  was  rejected.  The  title, 
therefore,  never  passed,  but  rmalned  in  tbe 
seller.  TIk  seller  In  such  cases  Is  not  bound 
to  resell,  In  ordn-  to  ascertain  the  value :  be 
may  either  resell,  -or  rely  upon  other  evidence 
of  value,  at  his  option.  If  be  does  res^,  be 
must,  In  order  to  have  the  result  available 
as  evidence  of  value,  pursue,  in  substance, 
the  same  course  as  that  required  of  a  vendor 
who  sells  to  enforce  his  Uen ;  that  is,  he  most 
sell  In  good  faith,  within  a  reasonable  time, 
after  nottoe  in  the  customary  manner,  and 
at  the  place  of  dellv^,  or.  If  there  be  no 
market  there,  then  In  the  nearest  and  most 
nvallable  market  2  Mecbem,  Sales.  |  1660: 
24  Am.  ft  Eng.  Bncy.  Law  (2d  Bd.)  p.  U40: 
Lawrence  Canning  Co.  v.  H.  D.  Lee  Mercan- 
tUe  Co.,  6  Kan.  App.  77,  48  Paa  74© ;  First 
Nat  Bank  of  Mexico  v.  Ragsdale.  171  Ma  168. 
71  S.  W.  178 ;  Boston  v.  Alexander,  18B  Ma 
App.  16,  171  S.  W.  582;  Houston  Packing 
Co.  V.  Dunn  (Tex.  av.  App.)  176  S.  W.  634; 
WlUlston,  Sales,  {  582.  There  having  hem 
no  notice  of  Intention  to  resell  the  rejected 
butter,  appellants  could  not  be  bound  by  tbe 
price  received  therefor ;  especially  since  the 
evidence  shows  that  the  sale  for  the  most 
part  did  not  occur  until  more  than  three 
months  after  rejection,  and  was  not  at  tbe 
time  and  place  of  the  delivery  (or  tender  of 
delivery),  or  within  a  reasonable  time  there- 
after. For  tbe  last  reastm,  we  think  the 
Items  of  storage  and  other  charges  la  any 
event  were  Impropra,  and  should  not  have 
been  recovered. 

When  the  court  gave  addltlMial  oral  In- 
Btructlons  to  the  Jury,  he  Instructed  as  fol- 
lows: 

"If  yoM  find  for  the  plaintiS  under  the  in- 
structions of  the  court.  If  he  performed  his 
part  of  the  contract— if  he  tendered  tiie  MHt  of 
batter  he  should  have  under  the  contract — the 
plaintiff  should  have  received  the  $4,000  or  more 
as  pleaded.  Now,  the  pUtmtiff  vxmtd  &e  entitled 
to  receive  %ohtU  lie  loet  hu  reiuon  of  the  defetU- 
ant  refuainu  to  taiee  the  outter,  emd  thai  loouli 
be  arrtved  at,  if  he  did  loss  attptkiiifi,  by  adiing 
together  the  total  receipts  tchtck  came  tnio  the 
honda  of  the  plaintiff  from  the  resale  of  thete 
tfoode  pfut  the  ettpentee  to  uAmA  the  plaiiUiff 
toae  put  m  the  matter  of  freight  to  BeattUs,  cm 
the  expentet  of  atorage  •»  Me  matter  of  ketp- 
ing  it  and  in  the  mmter  of  telegraph  ekoraei 
shown  in  the  etndenee.  Tom  toiu  «w  tofetker 
oU  the  receipts  for  moneg  obtained  bv  the  plain- 
tiff from  the  resale  of  the  goods  through  the 
Dtamond  Ice  <£  Storage  Company;  *  •  •  ytHt 
wm  add  to  that  amount  of  money  *  *  *  the 
freight  on  the  oarload  of  butter,  eome  9400  er 
more,  and  the  storaae  charges  and  the  ttiepraph 
oKargea.  *  *  *  ifov>,  unless  the  plmnt\f  re- 
ceived as  much  from  the  net  receipts  «•  would 
amount  to  t4,000  and  eome  dMIar*,  the  umeuut 
of  the  oontract  price,  he  would  he  entUled  to 
receive  his  damages  mgainst  the  defendant  for  tkf 
difference  bettoeen  the  two.  If  he  lost  angthint 
net,  he  would  be  mtitled  to  reoeioe  hie  dmnoges 
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MoftMt  the  Mmdamt  for  A«  Hff9rmo»  IteUeem 
the  iioo..  If  he  Jort  ani/tlUng  net  he  would  b« 
entitled  io  recover  the  net  lota.  •  •  •  Did  he 
reoeive  that  mudi  from  the  retale  of  tA«  butter, 
taking  into  oonMideration  the  empeneet  to  whiah 
he  wu  put  in  the  matter  of  eoneerving  the  prop- 
ertjf  and  reseJlinff  it,  the  atorage  ana  the  teU- 
prmte  tentf" 

Prom  these  Instracttons  It  will  be  obserr- 
ed  tbat  the  court  Bubmltted  the  case  to  the 
jury  on  the  theory  that,  notwithstanding  the 
fiict  that  the  iury  might  hare  found — as 
there  was  erldenoe  tending  to  show— tbat 
Hie  batter  could  have  been  resold  at  the  time 
of,  or  within  a  reasonable  time  after,  ttte  re- 
jection, and  In  fact  tor  about  two  months 
thereafter,  at  considerably  more  than  the 
contract  price,  of  which,  so  far  as  the  evi- 
dence goes,  the  respondent  failed  and  refused 
to  avail  himself,  yet,  if  the  apiKllants  nn- 
reasonably  rejected  the  butter,  he  would  be 
entitled  to  recover  as  damages  hla  frdght 
and  diarges.  The  butter  was  his  btf  ore  re- 
JectUm.  and  after,  since  It  was  consigned  to 
himself;  ttie  freli^t  to  be  paid  was  his 
charge,  and,  If  he  desired  to  retain  the  butter 
in  the  hope  of  a  rising  market,  the  storage 
charges  were  his  to  pay;  and  the  other  in- 
cidental expenses  were  all  within  the  matter 
of  the  resale.  The  instructions  given  wm 
wrong  in  any  event. 

The  case  must  go  back  fbr  a  new  trial. 
Another  question  raised  by  appellante,  which 
should  be  considered,  la  tbat  of  submitting  to 
the  jury  the  question  of  what  constitutes 
'^extras"  and  "flrsts,"  as  grades  of  butter. 
That,  of  course,  was  right  It  should  have 
been  submitted  to  the  Jury  as  a  question  of 
fact 

The  judgm«it  will  be  reversed,  and  tiie 
cause  remanded  tor  a  new  trial. 

ELMS,  C.  J.,  and  MOUNT,  PARKBR,  and 
FUIJjBRTON,  JJ.,  concur. 


LUCAS  at  aL  V.  LUCAS  «t  aL  (No.  6867.) 

(Snprone  Ooart  of  Oklahoma.  March  28, 1016. 
Rehearing  TXnIed  April  8,  1917.) 

(BwOabu*  »v  ike  Comrt  J 

1.  Wiixs  <fc=*421  —  Probate  —  "Goi^catckax, 
Attack"— PBocEEDiHG. 
Plaintiff  filed  theif  suit  seekmg  a  partition 
of  certain  lAoda  described  and  an  accounting  for 
rents.  Defendant  W.  R.  L.  filed  hla  answer  al- 
leging that  the  property  was  deviaed  to  him  by 
the  last  will  an^  testament  of  L.,  and  pleaded 
the  judgment  of  the  county  court  probating  aaid 
will,  and  closing  the  estate,  and  diBchargicg  the 
executor.  Defraidant  farther  alleged  that  in 
1909  plaintiffs  and  others  filed  their  petition  in 
the  county  court  alleging  said  will  was  ezecitted 
through  naud  and  undue  infloeoce,  and  also  ai- 
ling that  the  judgment  of  probate  was  obtain- 
ed through  l^ud.  A  demurrer  was  sustained  to 
this  petition,  and  no  appeal  prosecuted  there- 
from. The  plaintiffs  filed  their  reply,  alleging 
that  the  will  was  executed  through  fraud  and 
undoe  influence,  and  farther  attempting  to  al- 
lege  fraud  in  seeoring  the  judgment  prohating 


the  wiU.  Defendants  filed  a  motion  fw  Judg- 
ment on  the  pleadings,  which  was  by  the  court 
sustained. 

ffeld;  <a)  Tbat  this  proceeding  was  a  collat- 
eral attack  apcm  the  judgment  oi  the  county 
court;  and  <b)  the  judgment  of  the  conrt  being 
regular  and  valid  upon  Its  face,  was  not  sub- 
ject to  collateral  attack. 

[Bd.  Note.— For  other  cases,  see  WUhL  Cent 
11  904-010:  Judgment  Gent.  DigTH  961, 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  OoUateral  Attack.] 

2.  Wills  «»421— Pbobats— Collatebai.  At- 
tack—Feaud—Plbadino. 
The  allegations  of  &aud  in  the  petition  were 
Inanfficient  to  bring  the  case  within  the  exception 
to  the  general  rule  entitling  plaintiffs  to  make 
a  collateral  attach  upon  the  Judgment  probating 
the  will. 

[Ed.  Note.— For  otaer  cases,  see  Wills,  Cent 
^^SS  904-910;  Judgment  Cent  Dig.  H  961, 

CommlsMoners'  Opinion,  DLvlaton  No.  6. 
Ehror  firan  District  Court,  Pawnee  County ; 
U  M.  Poe,  Judge. 

Action  by  Enizabeth  Lucas  and  others 
against  Wl  R.  Lucas  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

£L  M.  Clark,  of  Pawnee,  for  plaintiffs  lu 
error.  Wm.  Blalw,  of  Tulsa,  and  W.  1m 
Eagleton,  of  Norman,  tor  d^fendanto  la  er* 
ror. 

LINN,  C.  The  plalntifrB  in  error  will  be 
referred  to  herein  as  plaintiffs  and  the  de- 
fendants la  error  as  defendanta.  The  plain- 
tiffs, as  the  heirs  of  Russell  Y.  Lucas,  de- 
ceased, some  time  in  the  fall  of  1913,  the 
exact  day  the  record  falls  to  show,  filed  their 
petition  against  the  defendanta  in  the  district 
court  of  Pawnee  county,  state  of  Oklahoma, 
wherein  a  decree  of  court  was  sought  for  the 
partition  of  the  alleged  estate  of  the  dece- 
dent consisting  of  400  acres  of  land  situated 
in  said  county.  The  allegations  In  the  peti- 
tion substantially  are:  That  the  plaintiffs 
and  certain  of  defendants  are  the  legal  heirs 
of  the  decedent;  that  the  defendant  W.  R. 
Lucas  and  the  Mlnnetonka  Oil  &  Gas  Com- 
pany, a  corporation,  are  In  possession  of 
said  real  estate  under  some  claim  or  claims 
of  ownership  by  purchase  or  otherwise,  the 
exact  nature  of  which  was  unknown  to  the 
plaintiffs,  but  whatever  Interest  defendants 
had  was  Inferior  to  that  of  the  plaintiffs; 
that  the  defendants  had  recdved  the  rents 
and  proQta  of  said  land  and  premises  since 
April  0,  1904,  including  the  oU  and  gas  tak- 
en therefrom,  of  the  value  of  $20,000,  for 
which  amonot  defendants  were  legally  obli- 
gated to  account  to  said  plaintiffs;  that  the 
property  is  subject  to  partition  among  the 
several  respective  Interesta  as  alleged.  They 
prayed  Judgment  of  the  court  for  partition 
and  their  damages  and  that  commissioners  be 
appointed  to  partition  the  same. 

To  this  petitlcMi  the  defoidant  W.  R.  liucaa 
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filed  Us  sq^arate  uiawor  contalntng  a  gen- 
eral doilal.  He  ftirtber  alleged  In  sabstance, 
admitting  tbe  death  of  the  said  Bnasell  Y. 
Lucas  in  ^wnee  otninty,  OkL,  and  ipedally 
denied  that  either  of  tbe  plalntUTs  or  de- 
fmdants  had  any  Interest  In  and  to  said 
land,  exc^t  the  defoidant  W.  B.  Lncas,  and 
allef^  that  the  defendant  and  gas  com- 
pany had  no  Interest  ncept  an  <Al  and  gas 
lease  on  the  samft  He  alleged  that  the  said 
Rnssell  Lucas  died  testate,  as  shown  by  a 
copy  of  his  will  attached,  marked  Exhibit  A; 
that  said  will  had  been  probated,  as  shown 
by  a  certified  c<^y  of  the  Judgment  of  tbe 
county  court  probating  the  same;  Umt  the 
administration  upon  the  estate  of  the  said 
Russell  Lucas  had  been  <dosed,  and  a  final 
Judgment  entered  dlsdiarglng  the  executor 
and  settling  up  said  estate,  as  shown  by  a 
certified  copy  of  the  Judgment  of  the  county 
court  attached ;  that  said  will  was  admitted 
to  probate  on  the  23d  day  of  December,  1901; 
that  DO  person  within  one  year  thereafter 
contested  the  validity  of  same;  and  that  the 
time  for  doing  so  had  long  since  expired. 
He  further  alleged  that  in  1909  the  plaintlfiCs 
Elizabeth  Lucas,  as  guardian  of  Dennis  Men- 
afee  Lucas  and  Elsie  Gennett  Lucas,  Olayton 
Lucas,  Stell  Riddle,  and  Lottie  Roberts,  filed 
their  petition  In  the  county  court  In  said  ad- 
ministration proceedings  of  the  estate  of 
Russell  Lucas,  deceased,  asking  that  the  pro- 
bate of  tbe  said  will  theretofore  had  be  set 
aside  on  the  ground  of  failure  to  comply 
with  the  statute  in  suc^  matters  making 
void  the  probating  of  same,  further  alleging 
that  the  said  will  had  been  obtained  through 
fraud  and  undue  Influence;  that  said  defend- 
ant demurred  to  said  petition,  which  said 
demurrer  was  sustained,  and  no  appeal  was 
taken  therefrom;  and  that  the  Judgment  of 
the  court  on  said  demurrer  had  become  final. 
He  further  averred  that  the  alleged  cause  of 
action  did  not  accrue  within  five  years  be- 
fore the  filing  of  this  suit.  Exhibit  A  at- 
tached to  the  petition  purports  to  be  the  last 
will  and  testament  of  the  said  Russell  Lucas, 
wherein  all  of  his  estate  real  and  personal 
was  bequeathed  to  his  nephew,  William  R. 
Lucas,  and  appointing  him  as  his  sole  execu- 
tor of  his  will.  The  said  will  seraas  to  be  ex- 
ecuted In  due  form.  Exhibit  B  to  the  peti- 
tion appears  to  be  a  Judgment  of  the  probate 
court  of  date  December  23,  1904,  admitting 
said  win  to  probate.  The  Judgment  appears 
to  be  regular  upon  Its  face  with  a  general 
finding  of  all  Jurisdictional  facta  and  adjudg- 
ing that  the  said  will  was  duly  proved  and 
finding  the  same  to  be  the  last  will  and  testa- 
ment of  the  deceased,  and  that  the  decedent 
was  in  his  right  mind  and  competent  to  make 
the  will,  and  that  there  was  no  duress,  taea- 
ace,  fraud,  or  undue  Infln^oe  Inducing  the 
execution  of  the  will.  Exhibit  0  to  the  peti- 
tion appears  to  be  a  Judgment  of  the  coun- 
ty court  of  date  May  27,  1905,  ordering  a 
final  settluneot.   Bs^hlUt  D  seems  to  be  a 


Judgmokt  of  the  contt  bearing  date  of  Jmui 
2,  id06,  adjadglng  said  estate  to  be  folly 
closed  and  distributed  and  dlsdiarglng  tba 

eotecnttnr. 

Tbe  Minnetooka  Oil  ft  Oas  Company  filed 
its  Borate  answer  setting  up  Its  oil  and  SB> 
lease  with  the  defmdant  W.  B.  Locas  and 
alleging  substantially  the  matters  set  up  In 
the  answer  of  W.  B.  Lucas. 

To  the  answer  of  the  said  W.  B  Loeaa  the 
plaintiffs  first  rolled  with  a  general  denial; 
second,  alleging  that  the  will.  If  executed, 
was  executed  when  the  decedent  was  ancon- 
Bcioua,  and  that  the  execution  of  the  same 
was  Induced  by  firaud  and  undue  Influence; 
third,  it  was  alleged  that  after  the  notice 
of  the  probate  of  said  will  plaintiffs  employ- 
ed counsel,  and  that  ou  tbe  15th  day  of 

 ,  1004,  appeared  for  the  purpose  of 

contesting  said  purported  will  by  alleglug 
the  Incompetency  of  the  decedent,  and  that 
at  the  time  of  the  execution  of  the  same  he 
was  under  duress,  mraace,  and  undue  in- 
fluence of  the  said  William  R.  Lucas,  and 
that  the  pretended  will  was  not  executed  by 
the  decedent;  that  thereafter,  and  on  De- 
cember 8, 1904,  the  said  W.  B.  Locas  filed  his 
written  request  to  have  the  court  set  aside 
all  orders  made  with  reference  to  said  will 
and  to  permit  the  withdrawal  from  the  files 
of  said  will  and  the  petitions  for  the  probat- 
ing of  same,  and  an  order  was  regularly 
made  permitting  the  withdrawal  of  same  as 
requested,  and  alleged  that  the  court  bad 
no  Jurisdiction  thereafter  to  probate  said 
will  In  said  proceedings;  that  there  was  no 
legal  evidence  before  the  court  as  set  out  in 
the  Judgment  probating  the  same;  that  the 
plaintlffB  relied  upon  their  attorneys  to  look 
after  the  same,  and  they  knew  nothing  about 
the  dismissal  and  reflling  of  said  proceed- 
ings until  long  after  the  entry  of  the  pie- 
tended  order  probating  aald  will;  that  they 
were  advised  thereafter  by  their  attorneys 
that  they  had  been  defeated  and  nothing 
more  could  be  done ;  that  no  farther  appear- 
ance had  been  made  in  said  cause;  and 
that,  when  they  ascertained  said  facts,  the 
time  had  expired  within  which  they  could 
appeal.  They  allege  that  said  proceedings 
were  not  res  adjudicate.  They  admit  that 
the  proceedings  were  had  In  1009  in  the  coun- 
ty court  as  alleged  In  the  petition,  except 
they  deny  that  said  proceedings  purported  to 
be  a  dedslon  upcm  the  merits,  but  allied 
the  court  refused  to  assume  Jurisdiction  over 
the  matter.  To  this  answer  the  defendants 
filed  a  general  demurrer.  Thereafter,  on  the 
27th  day  of  February,  1014,  both  parties  ap- 
peared by  counsel  and  insisted  that  the  ooort 
determine  the  Issue  under  said  demurrer, 
which  demnrrar  was  by  tlw  court  sustained. 
Plaintiffs  by  leave  of  court  filed  an  amend- 
ed r^ly.  Tbe  legal  effect  of  the  fsets 
alleged  was  materially  different  flcom  mat- 
ters set  out  In  the  fbrmer  reply,  exc^t  they 
undertake  to  make  ail  the  orders  in  the  pro- 
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bate  proceeOlngB  In  the  oonnly  court  a  part 
of  the  reply  as  thon^  set  out  ttiOy  or  at- 
tached as  exUbltfl  thereto.  There  are  no 
orders  shown  In  the  case-made  to  the  effect 
that  said  will  and  the  petition  to  probate  the 
same  was  Trtthdrawn  by  an  order  of  court 
and  snlwequently  reffled.  "niereafter,  the  date 
of  which  does  not  appear,  the  matter  came 
oa  for  hearing  npon  a  motion  for  judgment 
npon  the  pleadings,  which  motion  was  sus- 
tained by  the  conrt,  and  judgmnit  entered 
theretm  in  favor  of  said  defendants,  adjudg- 
ing plaintiffs  entitled  to  no  relief  as  prayed. 

Motion  for  a  new  trial  was  flied,  overruled, 
exceptions  saved,  extension  of  time  granted 
for  preparing  and  serving  case-made,  and 
plaintiffs  have  filed  their  petition  In  error 
In  this  court,  alleging  as  error:  (1)  Error  of 
the  court  in  sustaining  defendants'  motion 
for  judgment  upon  the  pleadings,  and  in  ren- 
dering judgment  thereon;  (2)  In  overruling 
the  motion  for  new  triaL 

In  thB  outset  we  are  presented  with  a  mo- 
tion to  dismiss  aald  proceedings  in  error  on 
various  grounds,  some  of  the  defects  alleged 
wtaidi  have  been  cured  since  the  filing  of  said 
motion.  We  have  ^amlned  grounds  of  dis- 
missal, and  while  we  And  the  record  In  very 
bad  condition  In  many  respects,  yet  we  are 
of  the  opinion  that  nothing  Is  alleged  which 
will  deprive  this  conrt  of  jurisdiction  to 
bear  and  determine  the  questions  raised  on 
tSie  merits,  and  the  record  and  the  brief  filed 
substantially  compiles  with  the  rules  of  this 
court  We  are  persuaded  the  motion  to  dl»- 
miss  should  be  overruled. 

Coming  to  tile  merits  of  the  cas^  the  reo 
otd  presents  the  foUoiWlng  questions  for  de- 
temdnatlott : 

(1)  Is  this  proceeding  a  collateral  attack 
oiMn  the  judgment  and  proceedings  In  the 
county  court? 

(2)  If  It  be  a  collateral  attack,  are  the  con- 
ceded facts  alleged  by  plaintiffs  in  their  re- 
ply sufficient  to  show  the  proceedings  and 
judgment  oi  the  county  court  to  be  nullity 
and  subject  to  attack  collaterally? 

<3)  Are  the  allegations  of  fraud  snflSdent 
to  bring  the  case  within  the  rule  permitting  a 
collateral  attack  upon  its  judgment? 

Tbe  first  two  questions,  being  connected, 
will  be  coMldered  together. 

[t]  It  U  the  plaintiffs'  contention  that  this 
Is  a  direct  attack  iq;>on  the  judgment  and 
proceedings  of  the  county  court,  and  Oiey 
base  their  right  to  relief  here  almost  wbcdly 
upon  the  rale  announced  In  the  case  of 
Brown  v.  Trent,  by  Supreme  Court  Commis- 
sion No:  2,  reported  In  S6  Okl.  239.  126  Pac 
808.  That  was  a  salt  filed  by  the  plaintiff 
Nannie  B.  Brown  and  others  against  the 
defendants  therein  named,  the  purpose  of 
wht<^  was  to  set  aside  certain  deeds  of  con- 
veyance and  a  judgment  of  the  probate  court 
for  fraud.  Plaintiffs  alleged  tbat  they  were 
in  the  exclusive  pbssesslon  of  the  lands  In- 
volved at  all  times;  that  defendants  had 
oansed  to  be  filed  In  tha  ofllce  of  tba  register 
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of  deeds  certain  conveyances  to  the  land  pur- 
ported to  have  been  executed  by  Mollle  K. 
Trent,  a  widow,  and  Annie  Borrowman  and 
Catherine  Brawn,  minors,  by  th^  guardian, 
Roy  D.  Palmer,  and  one  purporting  to  be  ex- 
ecuted by  the  plaintiff  Nannie  B.  Brown  as 
guardian  of  Annie  Borrowman  and  Catherine 
Brown.  It  was  alleged  that  B.  O.  Treat  was 
a  nephew  by  blood  of  Nannie  K.  Brown,  and 
that  Roy  D.  Palmer  was  a  n^bew  by  msir- 
riage;  that  for  many  years,  on  account  of 
their  relationship,  she  bad  fnll  oonfidraice  in 
their  Integrity  and  business  capacity;  that 
the  deeds  of  conveyance  were  obtained  by 
tnni  and  fraudulent  representations  made 
to  the  effect  that  there  were  certain  Instru- 
ments of  writing  necessary  to  be  signed  to 
have  her  dower  assigned  In  the  property  In- 
volved. She  farther  alleged  that  die  at  no 
time,  as  guardian  or  otherwise,  had  any  no- 
tice of  any  proceedings  in  Oie  court  relative 
to  tbe  sale  of  ssld  lands,  and  furtbw  tbat 
one  of  the  alleged  minors  at  tbe  time  of  said 
proceedings  .was  of  age,  and  toe  tbat  reason 
said  proceedings  were  void.  A  general  de- 
murrer to  tbis  petltl<m  was  sustained  by  the 
conrt,  and  the  appeal  was  from  ttie  Judgment 
sustaining  the  demurrer.  Hie  court,  speak- 
ing Ibrougb  Commis8i<mn  Bosser,  held  tbat 
the  attadE  made  on  tbe  proceedlnsi  of  tbe 
court  by  reasons  'of  tbe  frand  alleged  con- 
stituted a  direct  attack. 

The  facts  of  tbat  case  fail  to  show  that  the 
judgment  of  the  court  recited  jurisdietlfmal 
facts,  but.  It  b^ng  a  court  of  record,  It  may 
well  be  presumed  tbat  jurlsdlctimial  fliets 
were  found  to  exist  before  any  order  was 
made.  But  we  think  there  Is  a  martted  dis- 
tinction between  the  fttcts  In  that  case  which 
the  demurrer  conceded  to  be  true  and  the 
facts  in  the  case  at  bar.  There  It  was  alleged 
that  one  of  the  minors  who  purported  to  be 
acting  through  a  guardian  was  of  age  at  the 
time  of  the  proceedings  In  the  court,  and  that 
neither  the  guardian  nor  the  minor  had  any 
notice  or  any  knowledge  of  said  proceedings. 
Necessarily  a  demurrer  admitting  these  facts 
to  be  true  would  have  had  the  effect  to  render 
the  judgment  void;  and  whether  the  court 
was  correct  In  designating  tbat  a  direct 
rather  than  a  ctrtlateral  attack  would  be  Im- 
material. 

We  are  clearly  of  the  opinion  that  tMs 
proceeding  Is  a  collateral  attack  upon  the 
judgment  and  proceedings  of  the  county 
court;  and  If  so,  and  the  judgment  of  the 
conrt  upon  Its  face  is  regular  and  falls  to 
disclose  affirmatively  lack  of  jurisdictional . 
facts,  then  this  attack  must  fall,  unless  suf- 
ficient allegations  of  fraud  are  alleged  in  the 
securing  of  said  judgment  to  bring  tbe  case 
within  the  exception  to  the  rule. 

In  the  case  of  Homer  et  aL  v.  McCnrtaln 
et  al.,  40  Okl.  406,  188  Pac.  807,  wherein 
subsequent  to  the  probating  of  a  will  plain- 
tiffs sought  relief  partitioning  the  property 
I  dedsed  under  ttie  will,  tbe  cofort  said : 
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"The  proceedins  is  clearlj  a  collateral  tttaek 
opoD  the  proceediogs  of  the  coanty  court  in  re- 
lation to  the  will,  and,  in  our  judgment,  it  was 
error  to  sustain  tiie  demurrer  to  the  answer  set- 
ting up  an  estoppel." 

It  was  said  by  this  court  In  ttie  caee  of 
Continental  Gin  Company  t.  De  Bord.  34  Okl. 
ee,  128  Pac.  169,  defining  collateral  attack: 

Second  syllabus: 

"A  'collateral  attack'  on  a  jndidal  proceeding 
is  an  attempt  to  void,  defeat,  or  evade  it,  or  de- 
ny its  force  and  effect,  in  some  incidoitBl  pro- 
ceeding  not  provided  by  law  for  the  express  pur- 
pose     attacking  it" 

FourOi  syllabus: 

"When,  in  a  judicial  proceeding,  the  court 
expressly  finds  that  the  defendant  is  present, 
such  finding  is  not  subject  to  attack  in  a  col- 
lateral proceeding." 

And  again  In  the  case  of  Sockey  et  al.  t. 
Wlnstock  et  aL,  43  Okl.  758,  144  Paa  372, 
quoting  from  23  Cyc: 

*The  term  'collateral,'  as  nsed  in  this  connec- 
tlon,  is  opposed  to  'direct.'  If  an  action  or 
proceediiv  is  brought  for  the  very  purpose  of 
impeaching  or  overtuming  the  judgment,  it  is 
a  direct  attack  upon  it;  such  as  a  motion  or 
other  pn>«eding  to  vacate,  annul,  cancel,  or 
set  aside  the  judgment  «  •  *  whether  by 
an  appeal,  error,  or  certiorari,  or  a  bill  of  re- 
Tiew,  or,  under  some  circumstances,  an  action 
to  quiet  title.  On  the  other  hand,  if  the  action 
or  proceeding  has  an  independent  purpose  and 
contemplates  some  other  relief  or  result,  al' 
tbtnigh  the  overtaming  of  tiie  judgment  may  be 
important,  tx  sren  neeessary'to  its  success,  then 
the  attack  upon  th«  judgment  la  coUaterai." 

Se^  also.  Bent  t.  Thompami,  1S8  U.  S. 
114,  11  Sup.  Ot  288,  S4  L  Ed.  902;  Dixon  T. 
Peacock  et  al.,  43  OkL  87.  141  Pac  428;  Gal- 
loway r.  Cool^  et  al.»  00  Kan.  748,  82  Pac 
372, 

[2]  We  think  tbe  case  last  quoted  ex- 
presses the  troe  and  sound  rule,  and  If  we 
follow  It  as  a  gulda  we  have  no  difficulty  in 
placing  tbe  present  proceedings  as  coming 
within  the  rule  of  a  collateral  attack.  It  will 
only  be  necessary  to  refer  to  the  plalntlffa' 
petition  to  ascertain  tliat  the  primary  rdtef 
sought  Is  for  a  partition  tbe  estate  InrtdT- 
ed  and  an  accounting  fbr  rents  and  reve- 
nues; and  it  was  not  until  this  case  readied 
that  stage  where  it  was  necessary  to  file  a 
reply  that  any  attack  was  m^e  upon  the 
proceedings  of  the  county  court  TUs  being 
a  collateral  attack,  and  the  judgment  of  the 
county  court  being  regular,  and  no  Jurisdic- 
tional defects  appearing  on  the  face  thereof, 
the  plaintiff  must  fall  unless  we  can  say  the 
auctions  of  fraud  are  sufficient  to  bring 
the  case  within  the  exception  referred  to  In 
the  case  of  Sockey  t.  Wlnstock,  siq^ra.  Com- 
,  Ing  to  the  third  question,  while  the  plaintUTs 
attempt  to  allege  fraud  and  undue  influoice 
in  the  ^ecutl<m  of  the  will,  and  also  fraud 
In  securing  the  probating  of  the  will,  yet  we 
are  of  the  opinion  that  the  facts  alleged  do 
not  bring  the  case  within  the  rule  entitling 
them  to  relief  upon  that  ground.  Of  course, 
they  could  not  secure  relief  by  reason  of  any 
alleged  fraud  or  undue  influence  in  the  ue- 
cutliw  of  tbe  will  unless  tb^  further  jbow 


that  defendant's  fraud  in  securing  tbe  Judg- 
ment probating  the  will  prevented  them  from 
appearing  and  contesting  tbe  validity  of  tbe 
will  in  the  forum  constituted  for  tbe  deter- 
mination of  sudt  issues.  Brown  v.  Trent 
supra.  The  record  shows  tbe  court  sustained 
a  graeral  demurrer  to  tbe  first  r^ly  filed. 
The  plaintKFs  filed  an  amendment  substan- 
tially in  the  same  language  aa  was  in  the 
first  The  general  or  special  allegatlcuis  on 
dertaking  to  deny  tbe  force  and  effect  of  the 
&cts  conduded  the  Judgment  would  be 
Ineffectual  fc^  any  purpose  as  a  pleadipg. 
The  plaintiffs  admit  notice  of  tbe  hearing  of 
the  petition  to  probate  said  wilL  admit  their 
employment  of  counsel  and  of  their  appear- 
ance, and  the  fraud  which  they  ass^ 
against  tbe  defoidants  was  that  upon  tbe 
order  of  the  court  tbe  will  and  the  petition 
to  probate  the  same  were  withdrawn,  and 
thereafter  reflled  without  tbe  knowledge  of 
the  plaintiffs.  While  they  allege  that  there 
was  an  order  made  permitting  the  withdraw- 
al of  tbe  will  and  petition,  and  they  purport 
to  make  all  of  the  records  and  orders  In  said 
proceedings  a  part  of  tbelr  r^diy  as  fully  as 
though  copied  therein,  we  fall  to  find  any 
such  order  anywhere  In  the  case-made,  and  It 
may  reasonably  be  presumed  that  sndi  order 
does  not  exist  Such  allegations  also  contra- 
dict tbe  facta  recited  in  the  jndgmrat  in  the 
court  The  Judgment  recited  that  due  pub- 
lication of  tbe  notice  of  tbe  hearing  and 
proof  that  such  notice  of  sutih  bearing  on  the 
23d  day  of  December  was  mailed  to  the  next 
of  kin  of  said  testator,  at  their  several  places 
of  residence,  which  necessarily  was  finding 
and  adjudlcatl<m  that  notice  had  been  given, 
not  for  the  former  hearing,  but  of  the  hear- 
ing on  the  2ad  of  Decnnber.  1904.  So.  even 
conceding  ttutt  the  allegations  in  the  reply 
that  the  petition  and  will  were  withdrawn 
In  June  aa  allesred.  while  the  refiling  of  tiie 
same  and  the  subsequent  hearing  thereon  on 
tbe  23d  day  of  December  might  be  irregular, 
but  if  the  plaintiffs  bad  notice  thereof-  In  tbe 
manner  provided  by  law  as  found  by  the 
court,  tbe  Judgment  rendered  conld  not  he 
said'  to  be  nullity  subject  to  attack  in  this 
collateral  proceeding.  Tbe  ffdiowing  autbor- 
Itles  sustain  this  holding:  State  v.  McGIynn. 
20  Cal.  233.  81  Am.  Dec.  118;  SdiulU  v. 
Schultz,  10  Orat  (Ya.)  368,  60  Am.  Dec.  335. 

Again,  the  conrt  In  tbe  case  of  Homer  et  al. 
V.  McOurtaln,  quoting  from  Ward  v.  Board  of 
Commissioners  of  Logan  County,  12  OkL  267, 
70  Pac.  378,  said: 

"Where  the  probate  court  having  jurisdlctian 
of  the  probate  of  a  will,  admits  sncn  will  to  pro- 
bate, and  such  order  and  judgment  become  final, 
it  cannot  be  attacked  collaterally  in  tbe  dis- 
trict court  in  a  suit  in  ejectment  brought  by  the 
heirs  to  dispossess  tbe  devisee  under  toe  will  of 
real  estate  devised  to  him  by  tbe  tenm  of  such 
wiU." 

In  addition  to  that,  it  Is  conceded  by  the 
record  that  In  1909  these  plaintiffs  filed  tbeh- 
app^cation  la  writing  Im  the  couatar  oourt  al- 
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IcglsK  siAstuitlaUy  the  frand  attempted  to  be 
set  np  In  this  proceeding,  and  tbat  upon  a 
demnirer  thereto  the  coanty  court  sustained 
the  demnirer,  which  baa  become  a  final  Jadg- 
ment  Ckmnsel  for  the  plaintiffs  seek  to  void 
tbe  legal  force  of  this  judgment  on  the  de- 
mtirrer  by  saying  that  the  court  simply  hdd 
It  had  no  jurlsdlctltm  to  determine  tbe  merits 
ot  the  controversy.  This  contention,  how- 
erer,  ts  untenable.  If  fraud  had  been  prac- 
ticed by  the  defradant,  and  by  reason  there- 
of the  plalntlfrs  were  prevented  from  having 
thrtr  day  lo  court,  and  the  court  found  that 
state  of  facts  to  be  true,  the  effect  thereof 
would  have  rendered  tbe  Judgment  probating 
the  will  void,  and  under  the  statnte  It  might 
be  vacated  at  any  time.  Part  of  section  52T4 
of  the  Revised  Laws  of  1010  reads: 

"A  void  jodgment  may  be  vacated  at  any  time 
on  motion  of  a  party,  or  any  person  affected 
tiwr^." 

Upon  tiie  motion  ior  Jodgmmt  on  -the 
pleadings  and  tbe  admission  in  the  reply  that 
this  proceeding  took  plaoe,  In  connection  with 
t3ie  oUier  aH^tlonB  In  the  r^ly  of  tiie  toT' 
mal  and  legal  notice  of  tbe  heftring  In  tbe 
county  court,  the  finding  of  tbe  court  that 
notice  had  been  keally  given  to  the  plalntUEB 
of  tbe  bearing  resulting  in  tbe  judgment  we 
think  Is  sufik;lent  to  render  tbe  attempted  al- 
l^tlons  of  fraud  Insufficient  to  destroy  the 
validity  of  this  Judgment  by  defeating  the 
jurisdiction  of  tbe  court;  while  a  Judgment 
of  a  court  apparently  regular  and  valid  on 
its  face  may  be  attacked  for  fraud  practiced 
by  the  successful  party  in  securing  the  Judg- 
meut  and  preventing  the  party  defeated  from 
defending  and  having  his  day  In  court,  upon 
proper  allegations,  yet  the  general  rule  is 
that  the  party  seeing  relief  must  act  with 
reasonable  promptness  after  the  discovery  of 
such  fraud.  A  party  cannot  delay  action  an 
unreasonable  length  of  time  after  the  dis- 
covery of  fraud  and  then  sacceastuUy  attack 
tbe  judgment  on  that  ground. 

It  may  be  reasonably  Inferred  from  the 
allegations  of  the  reply  of  plalntUCs  that  the 
alleged  fraud  now  relied  upon  was  known  to 
them,  or  might  have  been  known  by  the  ei- 
«rcbe  of  ordinary  diligence  within  a  abort 
period  after  the  rendition  of  tbe  Judgment 
of  the  court  probating  the  will,  and  delaying 
action  for  a  period  of  approximately  five 
years  would  be  an  unreasonable  time,  and 
might  be  said  to  be  sufficient  itself  to  defeat 
a  recovery  in  this  action.  Holding,  as  we 
do,  however,  that  the  Judgment  Is  valid,  and 
not  subject  to  collateral  attack  in  ttaia  pro- 
ceeding, It  is  unnecessary  to  place  our  deci- 
sion upon  this  point.  Holding,  as  we  bare, 
tbat  this  is  a  collateral  attack  upon  the  pro- 
ceeding and  Judgment  In  the  county  court 
probating  the  will,  and  that  tbe  Judgment 
there  rendered  is  valid,  we  are  compelled  to 
bold  that  tbe  court  committed  no  prejadidal 
error  in  sustaining  the  motion  for  a  Judg- 


ment In  faTor  of  Oe  defendants  upon  the 
pleadings. 

Hmce  Uie  judgment  of  the  tilal  court  is 
affirmed. 

PEB  CURIAM.  Adopted  In  wbol& 


WHITBHILL  et  al  V.  HOWARD,  State  An- 
dttor.   (No.  84S1.) 

(Supreme  Ooort  of  Oklahoma.  March  18, 1917.) 

(Syllahut  hy  the  Cotal.) 
FosHBB  Cab*  Fouxtynn. 

This  case  is  governed  by  the  decision  in 
Large  Oil  Co.  v.  E.  B.  Howard,  Anditor  of  the 
State  of  Oklahoma.  MS  Pac.  637.  decided  Feb- 
raaxy  27,  1917. 

Brror  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfield,  Judge. 

Action  by  Ben  F,  WhltrfiiU  and  others 
against  E.  B.  Howard,  auditor  of  the  state  of 
Oklahoma.  From  the  Judgment  In  favor  of 
defendant,  plaintiffs  bring  error.  Affirmed. 

West,  Sherman  &  Davidson,  of  Talsa,  for 
plaintiffs  In  error.  S.  P.  Freellng,  Atty. 
Gen.,  and  Smith  a  Matson,  Aast  Attf.  Gw., 
for  defendant  in  orror. 

SHARP,  a  J.  On  July  1,  191^  the  plalOr 
tiffs.  Bra  F.  WbltdilU.  J<dm  F.  Hayden,  Hngh 
O(»ovan,  Jr..  and  Joseph  W.  Whltebill,  com- 
menced tbdr  action  against  tbe  def^dant. 
B.  B.  Howard,  auditor  of  tbe  state  of  Okla- 
homa, by  filing  In  Oie  office  of  the  court  derk 
of  Oklahoma  county  an  agreed  case^  which 
is  in  part  as  follows: 

"That  the  ^aintiffa,  Ben  F.  WhitehiU,  John 
P.  Harden,  Hugh  Donovan,  Jr..  andJoseph 
WhitehiU,  are  engaged  in  acquiring  oil  and  gas 
mining  leases  and  in  producing «dl  and  gas  there- 
under and  marketing  the  same,  and  an  the  own- 
ers of  the  following  oil  and  gas  mining  leases 
and  have  t>osse8sion  of  the  lands  therein  de- 
scribed, to  wit:  A  lease  executed  December  16, 
1905,  ny_  Rebecca  Condry,  a  duly  enrolled  Chero- 
kee Indian  of  five-eighths  blood,  covering  and 
embracing  the  north  half  (N.  ^)  of  tbe  south- 
west quarter  (S.  W.  of  section  thirty-on* 
(31),  township  twenty-seven  (27)  north,  range 
seventeen  (17)  east,  being  the  homestead  portion 
of  tbe  lands  allotted  to  said  Rebecca  Condry,  as 
her  share  of  the  Cherokee  tribal  lands;  a  lease 
executed  July  16,  1909,  by  Mike  Mayes,  a  duly 
enrolled  Cherokee  Indian  of  full  blood,  covering 
and  embracing  tbe  northeast  quarter  (N.  E.  ^) 
of  the  souUiwest  quarter  <S.  W.  ^)  of  section 
five  (S),  and  the  southeast  quarter  (S.  E.  at 
the  northwest  quarter  (N.  W.  ^)  of  section 
fifteen  aS),  township  twenty  (20)  north,  range 
fifteen  (15)  east,  being  the  lands  allotted  to  said 
Mike  Mayes  as  Us  share  of  the  Cherokee  tribal 
lands:  a  lease  executed  July  13,  1912,  by  Hwry 
Morrison,  a  duly  enrolled  Creek  Indian  of  the 
half  blood,  covering  and  embracing  the  south- 
east quarter  (S.  E.  )4)  of  the  northwest  quar* 
ter  (N.  W.  %)  of  section  eight  (8),  township 
eighteen  (18)  north,  range  eleven  (11)  east,  being 
the  homestead  portion  of  the  lands  allotted  to 
said  Henry  Morrison,  as  his  thare  of  tbe  Creek 
tribal  lands.  Tbat  eadt  of  .tbe  above-described 
on  and  gas  mining  leasvs  were  executed  by  said 
Indian  lesews,  under  tbe  direction  and  With  tibe 
iV^val      tlw  Secretaij  of  tiie  Interior,  and 
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tlitt  said  landa  are  reatcicted  Indian  lands  under 
the  laws  of  the  United  States  of  America,  and 
that  the  said  plaintiffB  are  now,  and  have  been 
since  Febmary  14,  1016,  producing  oil  and  gas 
therefrom.  That  Bald  Ben  F:  Whitehlll,  John 
F.  Hayden,  Hugh  Donovan,  Jr.,  and  Joseph  W. 
Whitehtil  are  operating  each  of  said  tracts  of 
land  for  oil  and  gas  onder  the  said  oil  and  gas 
mining  leases  made  by  the  Indian  citizens,  the 
owners  thereof,  in  accordance  with  the  rnlea 
and  r^pilations  of  the  Secretary  of  the  Interior, 
and  the  provIricKis  of  the  various  Indian  treaties 
and  acts  of  Congress,  and  which  said  leases  have 
been  duly  and  regularly  approved  by  the  Secre- 
tary of  the  Interior,  under  Sis  direction,  and  up- 
on forms  prescribed  by  him,  and  that  ^e  devd- 
opment  and  opwatim  of  said  lands  for  oil  and 
gas  nnder  said  leases  has  been,  since  Febroary 
14,  1916,  and  prior  thereto,  and  is  now,  under 
the  acts  of  Congress,  subject  to  the  control  and 
supervision  of  the  Secretary  of  the  luterior. 
That  said  Ben  F.  Wbitehill,  John  F.  Harden, 
Hugh  Donovan,  Jr.,  and  Joseph  Whitebili  are 
operating  each  of  said  tracts  of  land  and  pro- 
ducing oil  and  gas  therefrom  under  and  in  ac- 
cordance with  the  terms  and  provisions  of  their 
said  leases,  and  of  the  rules  and  regulations  of 
the  Secretary  of  the  Interior  and  the  various 
acts  of  Congress  relating  thereto,  and  pay  a 
royalty  provided  for  in  each  of  said  leases  to  the 
United  States  Indian  superintendent  In  charge 
of  said  tribes  or  nations  of  Indians,  and  such 
royalty  when  so  paid  is  held  by  said  superintend- 
ent under  and  in  accordance  with  the  rules  and 
regulations  prescribed  by  the  Secretary  of  the 
Interior  and  the  various  acts  ot  Congress  in  re- 
lation thereto,  and  paid  out  to  such  Indians  In 
such  sums  and  by  such  methods  as  the  Secretai7 
of  the  Interior  may  order  and  direct,  and  in  ac- 
cordance with  the  rules  and  regulations  of  the 
Secretary  of  the  Interior  governing  and  control- 
ling the  same." 

The  purpose  of  the  action  and  the  submla- 
sion  in  the  form  of  an  agreed  case  la  thtw 

stated  by  the  parties: 

"This  cause  is  submitted  to  the  court  upon  the 
facta  above  set  forth,  and  It  is  agreed  that  if 
upon  such  facts  the  court  shnll  decide  that 
the  production  of  oil  and  gas  from  said  re- 
stricted Indian  lands  In  possession  of*  and  be- 
ing developed  and  operated  for,  oil  and  ^s, 
by  the  plaintiffs,  Ben  F.  Whltehil),  John  F. 
Hayden,  Hugh  Donovan,  Jr.,  and  Joseph  W. 
Whitehul,  under  said  leases  so  made  under  the 
direction  and  with  the  approval  of  the  Secretary 
of  the  Interior,  is  not  uiWfiilly  subject  to  said 
gross  production  tax,  as  an  attempt  of  the  state 
of  Oklahoma  to  tax  an  agency  of  the  United 
States  government,  or  the  means  and  instrumen- 
tality by  which  said  United  States  government 
is  performing  its  duty,  right,  and  obligation  to 
its  Indian  wards,  relative  to  the  development 
and  operation  of  their  restricted  lands  for  oil 
and  gas,  tiien  in  such  case,  Jodgment  shall  be 
rendered  against  the  defendant,  EX  B.  Howard, 
as  auditor  of  the  state  of  Oklahoma,  and  in  favor 
of  aaid  Ben  F.  Whltehlll,  John  F.  Hayden, 
Hugh  Donovan,  Jr.,  and  Joseph  W.  Wbitehill, 
for  the  return  to,  and  recovery  by,  them,  of 
$^.51,  being  the  sum  so  paid  and  retained  by 
said  -E.  B.  Hovrard,  as  aforesaid;  otherwise 
judgment  shall  be  rendered  in  favor  of  the  said 
E.  B.  Howard,  as  auditor  of  the  state  of  Okla- 
homa, and  against  the  said  plaintiffs,  Ben  F. 
Whitehill,  John  F.  Hayden,  Hugh  Donovan, 
Jr.,  and  Joseph  W.  Wbitehill,  subject  to  the 
rights  of  exception  and  appeal  by  either  party 
as  in  dril  canses  pending  in  said  court." 

It  will  be  seen  from  the  foregoing  that  the 
question  InvolTed  is  whether  the  act  Impos- 
Ing  the  tax,  -  paid  under  protest,  was  an 
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attenifit  on  the  part  of  the  state  to  tax  an 
agency  of  the  United  States  government,  or 
the  means  and  Instrumentalltr  by  wbldk  said 
government  was  performing  Its  duty,  right, 
and  obligation  to  Its  Indian  wards,  relative 
to  ■  the  devel<vment  and  operatic  of  their 
restricted  lands  for  oil  and  gas.  The  qne«- 
tloa  Is  the  same  as  that  involved  'and  recent- 
ly decided  In  case  Large  Oil  Ool  r.  El.  B. 
Howard,  Auditor,  168  Pac  537,  in  whldi,  aft- 
er full  consideration.  It  was  held  that  the 
act  of  the  Legislature  of  May  4,  1016  (Sess. 
Laws  1916,  pp.  102-110),  was  not  an  attempt 
on  the  part  of  the  state  to  tax  an  agency  of 
the  federal  government,  or  the  means  and  In- 
strumentality by  whidi  said  government  was 
performing  its  duty  to  the  Osage  Indians, 
in  respect  to  the  development  and  (^ration 
of  their  lands  for  oU  and  gas,  but  tliat,  on 
the  other  hand,  the  tax  was  imposed  upon  the 
production  of  oU  and  gas  as  property,  and 
was  therefore  valid  without  regard  to  the 
agency  employed  in  tta  production.  fRiere 
would  seem  to  be  no  difference  In  this  le- 
spect  between  a  departmental  Osage  lease 
and  a  departmental  lease  of  restricted  landa 
In  either  the  Creek  or  Cherokee  Nations. 
The  rules  and  regulations  governing  the  leas- 
ing of  the  lands  of  the  different  Indian  tribes, 
or  of  the  members  thereof,  may  differ,  It  ts 
true,  and  in  the  Osage  Nation  the  royalties 
are  paid  for  the  benefit  of  the  Osage  Indians 
collectively  (Leahy  v.  Indian  Territory  IHa- 
mlnatlng  OU  Co..  39  ObL  812.  130  Pac.  418), 
while  the  royalties  In  a  Greek  or  Cherokee 
departmental  lease,  auh  as  those  under 
which  the  plaintiffs  are  operating,  are  paid 
to  the  Individual  Indian  allottee,  thnn^  the 
iustmmentali^  ot  the  Interior  D^;iaTtme3iC 
These  differences  are  unimportant,  and  in  no 
wise  affect  the  question  of  the  power  of  the 
state  coDstltntlanailj  to  tax  the  property  of 
a  federal  ngm^.  Aa  the  SMit  of  the  Let^Ala- 
ture  does  not  impose  a  tax  npoo  the  agen<7, 
or  the  means  and  instrumentality  through 
whidi  the  federal  government  acts  In  Its 
dealings  with  the  lands  ot  restricted  Indians, 
it  Is  not  on  that  account  onlawfnL 

Upon  the  antboilty  (d!  tlie  oplnirai  In  large 
Oil  Ga  T.  laL  B.  Haward,  Auditor  of  tb» 
State  of  Oklahoma,  both  as  to  the  powv  at 
the  state  to  Impose  the  particular  tax  and  its 
constltuttonality,  the  Judgment  of  ttke  trial 
court  Is  affirmed.  AH  the  Justioes  oimcn& 


CHILDSRS  T.  CHILDBRa    (No.  788T.) 
(Supreme  Court  of  Oklahoma.    May  9,  1916. 
Rehearing  Denied  June  6.  191&   Sectrnd  Pe- 
tition for  Bebearing  Denied  April  10^ 

(avttabut  hit  Court.) 
1,  IiTDiAiTB  ^3>SO— IiAirne— BMrBianoHS  oh 

AXIBITATIOIT. 

Because  of  the  provisions  of  section  4  of 
the  act  ot  Congress  approved  May  27.  1906 
(SB  Stat.  813,  c.  10^,  a  judgment  for  alimony 
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cannot  be  made  a  lien  qpon  the  allotted  lands 
of  a  fall-blood  Creek  Indian  w&oae  restrictions 
hare  not  been  removed.  Nor  can  a  conrt  award 
taiy  portion  of  such  allotted  lands  to  the  plain- 
tiff in  a  divorce  action  as  alimony. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  I  63 ;  Dec  Dig.  «s»20.] 

%  Indians  «a»2&— Lands— BHfraionoira  on 

AUKKATION. 

A  judipient  for  alimony  against  a  full-blood 
Creek  Indian,  whose  restrictions  have  not  been 
removed,  cannot  be  made  a  lien  npon  potential 
rests  and  probts  arising  out  of  his  allotted 
lands. 

[Ed.  Note.— For  other  casea,  see  Indians,  Cent. 
Dig.  f  53;   Dec.  Dig.  «=920.] 

Conunlssionera'  Opinion,  Division  No.  1. 
Krror  from  District  Court,  Muskogee  Coun- 
ty;  H,  P.  De  Oraffenreid,  Judge- 
Action  by  Battle  Cbllders  against  Ben 
CblMers  (or  divorce  and  alimony.  Judgment 
for  plaintiff  decreeing  divorce  and  alimony, 
but  denying  Uen,  and  plaintiff  brings  error. 
Affirmed. 

r.  B.  Beau  and  WiUlam  Neff,  both  of  Hua- 
kose^  for  plalntlfl  In  error. 

RTTMMONS,  a  Plalntlfl  began  this  acUon 
in  the  district  court  of  Muskogee  county  for 
a  divorce  from  the  defendant  and  for  i>er- 
manent  alimony  and  attorney's  fees.  The 
court  granted  an  absolute  divorce  to  the 
plaintiff,  and  awarded  her  attorney's  fees  in 
the  sum  of  $40,  and  rendered  Judgment 
against  the  defendant  fOr  alimony  in  the 
sum  of  (2,000  and  the  costs  of  the  action. 
The  court  found  that  the  defendant  is  a  full- 
blood  Creek  Indian  and  the  owner  of  a  quar- 
ter section  of  land  in  Wagoner  county,  OkL, 
which  comprises  his  homestead  and  surplus 
allotment  as  a  Creek  Indian,  and  that  the 
defendant  has  never  had  the  restrictions  up- 
on the  alienation  of  said  land  removed  by 
the  Secretary  of  the  Interior.  The  court  con- 
cluded as  a  matter  of  law  that  It  had  no 
power  to  awi>.rd  plaintiff  any  portion  of  said 
allotment  as  alimony,  and  that  it  had  no 
power  to  decree  the  Judgment  rendered  for 
$2,000,  to  be  a  Uen  upon  any  portion  of  said 
allotment,  or  to  order  any  portion  of  the 
same  sold  to  satisfy  said  Judgment  The 
plaintiff  takes  no  exception  to  the  findings 
of  fact  made  by  the  trial  court,  but  does  ex- 
c^t  to  the  conclnsloDa  of  law  above  stated, 
and,  feeling  aggrieved  thereby,  brings  this 
proceeding  in  error. 

[11  It  is  first  contended  by  counsel  for 
plaintiff  that  the  court  erred  In  not  decree- 
ing the  Judgment  for  alimony  to  be  a  charge 
npon  the  rents  of  the  allotment  of  the  de- 
fendant, especially  upon  that  portion  of  the 
allotment  constituting  the  surplus.  Plaintiff 
next  contends  that  the  court  erred  in  its  con- 
cIuBfon  of  law  that  it  had  no  power  to  award 
any  portion  of  the  allotment  of  defendant 
as  alimony.  We  cannot  agree  with  either  of 
these  contentions  of  the  plaintiff.  Section  4 
of  the  act  of  Congress  approved  May  27, 1008, 
(35  Stat  813)  contains  this  provision: 


"Provided  that  allotted  landa  shall  not  he  sab- 
Jected  or  held  liable,  to  any  form  of  [lersonal 
claim,  or  demand,  against  the  allottee  arising  or 
existing  prior  to  tb«  removal  of  restrictions,  oth- 
er than  contracts  heretofore  expressly  permitted 
by  law." 

Plaintiff's  claim  for  alimony  Is  a  personal 
claim  or  demand  npon  the  defendant  for  the 
sQpport  to  which  she  would  have  been  en- 
titled aa  his  wife  had  not  his  wrongdoing 
compelled  her  to  sever  the  marital  relation. 
It  therefore  comes  sgnarely  within  the  provi- 
sions of  this  act  of  Congress.  So  the  court 
could  not  lawfully  fix  a  lien  upon  the  al- 
lotment of  the  d^endant  for  sudi  alimony 
or  award  any  part  of  it  to  plaintiff  as  ali- 
mony. 

[X]  It  Is  earnestly  contended  by  plalntUI 
that,  Inasmuch  as  the  allottee  was  authoriz- 
ed to  rent  the  allotment  for  a  period  not  ex- 
ceeding five  years,  the  conrt  ought  to  have 
declared  plaintiff  to  be  entitled  to  a  Uen  up- 
on the  rents  and  profits  of  sudi  surplus  al- 
lotment BO  long  as  she  might  live  or  until  the 
Judgment  was  satisfied.  The  only  way  In 
which  the  potential  rents  of  defendant's  sur- 
plus allotment  could  be  Impounded  for  the 
benefit  of  plaintiff  would  be  by  a  receiver- 
ship; the  receiver  to  take  charge  of  such 
surplus  allotment  and  collect  the  rents  and 
profits  thereof.  Any  other  method  of  en- 
forcing a  lien  npoa  the  rents  and  profits 
.would  be  ineffective,  because  the  defendant 
could  defeat  the  object  sought  to  be  obtain- 
ed by  simply  refusing  to  lease  such  surplus 
allotment  To  appoint  a  receiver  to  take 
charge  of  the  surplus  allotment  and  lease 
the  same  and  collect  the  rents  and  profits 
would  be  to  derive  the  defendant  of  his 
right  to  the  possession  thereof  and  subject 
such  allotment  to  a  personal  claim  or  de- 
mand against  him  from  which  the  act  of 
Congress  exempts  it 

This  seems  to  be  a  hard  case,  bnt  the  court 
below  and  this  court  are  equally  unable  to 
afford  the  plaintiff  any  relief  as  against  the 
allotted  lands  of  the  defendant 

The  Judgment  of  the  trial  conrt  should 
therefore  be  affirmed. 

FEB  OUBIASL   Adopted  lA  whol& 


BOARD  OF  EDUCATION  OF  CITT  OF  SA- 
PULPA  ex  reL  STATE  v.  COREY, 

County  Clerk,  et  aL   (No.  8810.) 

(Supreme  Court  of  Oklahoma.  March  18, 1917.) 

(S^ttainu  by  <A«  OourtJ  ' 

1.  ScHoou  AND  School  Dibtbicis  «=»110— 
Taxation  —  Additional  Fund  —  Powbb  of 
Exciss  BoAnn. 
When  the  Iward  of  education  of  an  independ- 
ent school  district,  consisting  of  a  city  of  the 
first  claae  and  added  outlying  territory,  on  or 
before  the  second  Tuesday  of  May  of  a  given 
year,  prepares  a  budget  of  the  amount  of  money 
that  will  be  reqnired  to  be  raised  hy  taxation 
for  the  support  and  maiotenance  of  the  schools 
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of  tbe  district  for  the  ensuing  fiscal  /ear,  and 
where  it  is  found  by  said  board  that  tne  assess- 
ed Talaation  of  said  school  district  (or  such 
year  is  not  sufficient  by  a  levy  of  five  mills  to 
create  the  fund,  as  determined  in  the  said  budg- 
et, and  the  board  thereupon  determines  the 
amount  of  the  excess  iery  above  five  mills  that 
will  be  required  to  raiae  the  amount  as  d^;er- 
mined  by  the  assessed  Tsloation  for  tiie  current 
fiscal  year,  and  within  ten  days  thereafter  said 
board  issues  a  call  for  an  election  (or  the  pur- 
pose of  voting  on  said  excess  levy,  and  at  wnidt 
electiMi  a  majority  of  those  voting  on  said  levy 
vote  in  i^vor  thereof,  and  where  said  board  of 
education,  in  making  the  estimate  sheet  required 
by  law,  attach  thereto  a  transcript  showing  the 
record  of  the  board  in  calling  the  election  and 
the  returns  received  therefrom,  and  an  itemized 
statement  showing  the  fiuandsl  condition  of  the 
district,  and  where  the  amount  of  said  estimate 
ia  not  in  excess  of  tiie  just  and  reanmable  needs 
of  the  district,  and  the  prooeedinga  had  are  n«- 
ular  and  are  published  and  certifled  to  the  coun- 

8'  excise  board  in  the  manner  and  withio  the 
me  required  by  law,  and  where,  after  said  pro- 
ceedings are  had  by  the  board  of  education, 
there  comes  to  its  hands  certain  revenues  from 
the  state,  on  account  of  the  gross  production 
tax  on  oil  and  gas,  and  the  distribution  of  which 
had  theretofore  been  in  litigation,  and  where 
said  board  upon  bdng  apprised  of  the  final,  re- 
sult of  said  litigation,  and  the  amount  due  it  on 
account  of  said  tax,  by  resolution  sets  aside  said 
funds  for  the  current  year  for  the  erection  and 
equipment  of  a  needed  high  school  building  in 
said  city,  the  excise  boara  is  without  power  to 
annul  or  vacate  the  proceedings  had  by  said 
board  of  education,  and  to  substitute  therefor  its 
own  Judgmoit  as  to  how  and  for  what  purpose 
such  fimds  should  be  used. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent.  Dig.  261-284.) 

2.  SOHOOIiS  AKD  ScoiooL  DisnuoTS  — 
Taxatior— Bdildino  Fund. 
The  gross  prodnction  tax  on  oil  and  gas, 
collected  and  paid  to  the  county  treasurer  un* 
der  authority  of  section  4,  snbd.  "a,"  art.  2, 
c.  lOT,  Sees.  Laws  1915,  which  provides  that 
one-half  (one  per  cent)  of  the  fiross  production 
tax  collected  under  the  provisions  of  said  act 
"shall  be,  by  the  state  treasurer  distributed  to 
the  coun^  treasurer  of  the  counties  from  whence 
the  same  was  collected,  in  proportion  to  the 
school  enumeration  of  such  counties,  and  same 
shall  be  distributed  in  aid  of  the  common  schools 
of  sudi  counties  upon  a  per  capita  basis  as  are 
other  common  school  funds,"  and  section  4  of 
chapter  39,  Sees.  I^aws  1916,  whic^  provides 
that  one-sixth  (five  mills)  of  the  gross  production 
tax  levied  and  collected  by  said  act  shall  be  "for 
and  in  aid  of  the  common  schools  of  the  county 
from  whence  the  oil  or  gaa  and  other  mineral 
was  produced,"  may  be  used  by  the  board  of 
education  of  a  city  of  the  first  class  of  the  county 
in  which  the  oil  or  gas  is  produced,  for  the  pur- 
pose of  constructing  and  equipping  a  needed 
nigh  school  building  m  said  city;  and  the  coun- 
ty excise  hoard  is  without  authority  to  set 
adds  and  annul  the  action  of  the  board  of  edu- 
cation In  setting  aidde  as  a  building  fund  the 
taxes  then  on  hand  or  collected  during  the  cui^ 
rent  year. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  261-264.] 

8.  Schools  and  School  Dibtbicts  ^sbIIO— 
High  Schooia  in  Cities  of  Fibbt  Class— 
"CoKHON  Schoom"— Statute. 
The  free  public  school  system  of  the  state 
includes  high  schools  in  cities  of  the  first  class. 
Such  high  schools  are  *'common  schools"  within 
the  meaning  of  section  4,  subd.  "a,"  art  2,  c 
107,  SesB.  Daws  1915,  and  section  4,  e.  89,  Seas. 
Laws  1916,  providing  for  the  distributon  of  the 
gross  production  tax  on  oil  and  gas  In  aid  of 


the  common  achocds  of  tSie  eoimtiea  Id  wbSdt  1^ 
oU  and  gas  ia  produced. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts;  Cent  Dig-U  2^-264. 

For  other  dttSniticois,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  ScbooL] 

Original  application  for  mandamna  by 
the  Board  of  Education  of  the  .City  of  Sapnl- 
pa,  on  the  lelatLon  of  the  State  of  Oklahoma, 
against  Giis  Corey,  County  Clerk,  Stella  Bay- 
less,  Superintendent  of  Public  Instructlmi, 
Roy  T.  WUdman,  County  Attorney,  J.  E. 
Bruin,  County  Treasurer,  and  J.  V,  Frazler, 
County  Judge,  composing  the  Excise  Board 
of  Cre^  County,  State  of  CttJaboma,  and  J. 
E.  Bruin,  County  Treasurer  ot  said  ooimty. 
Writ  granted. 

W.  Morris  Harrison,  ladsa  B.  Wrigbt. 
and  Geo.  L.  Burke,  all  of  Sapulpa,  for  plain- 
tiff. Boy  T.  Wildman,  Co.  Atty..  and  Leroy  J. 
Burt,  Asst  Oo.  Atty^  botli  of  Sapulpa,  tot  de- 
fendants. 

SHARP,  C.  J.  At  a  regular  meeting  of  the 
board  of  education  of  the  dty  of  Sapulpa,  a 
dty  of  the  first  class,  held  on  Tuesday,  BCay 
9,  1916,  said  board  prepared  Its  estimate  of 
the  amount  of  money  that  would  be  required 
to  be  raised  by  taxation  for  the  support  and 
maintenance  of  the  schools  of  said  dty  and 
ooUylng  territory  (constituting  bchool  district 
No.  33,  Creek  count?)  for  the  ensuing  fiscal 
year.  This  amount  was  d^rmined  by  the 
board  to  be  ^.000.  In  order  to  raise  said 
sum,  it  was  found  necessary  to  levy  on  the 
taxable  pn^wity  of  said  sdiool  district,  over 
and  above  the  five-mill  limit,  an  additional 
tax  of  44/10  mills.  At  said  meeting  a  fecial 
election  was  called  for  the  purpose  of  voting 
on  the  Increased  levy,  and  thereaft«,  on 
Hay  24,  1916,  said  election  was  held,  with 
the  result  that  a  majority  of  the  voters  of  the 
district,  voting  thereat,  voted  tor  said  in- 
crease, miereafter  and  during  the  same 
month,  the  result  of  said  election  and  the 
proceedings  of  the  board,  together  with  a 
financial  statement  of  said  district,  were 
duly  published  and  certified  to  and  filed  with 
the  county  clerk,  as  secretary  of  the  county 
excise  board.  It  does  not  apprar  that  any 
action  on  the  part  of  the  county  exdse  board, 
on  the  proceedings  furnished  and  certifled  to 
it  by  the  board  of  education,  was  taken  until 
In  the  month  of  November  following.  After 
the  election  In  said  school  district,  and  after 
the  transcript  of  the  proceedings  had  been 
furnished  the  county  excise  board.  It  was 
learned  by  the  board  of  education  that,  a? 
the  result  of  the  decision  of  this  court,  on 
July  11,  1916,  In  case  Board  of  Commiasioo- 
ers  of  Creek  County  et  al.  v.  W.  Lb  Alexan- 
der, State  Treasurer,  159  Pac  8U,  said 
sohool  district  was  entitled  to  recetve  from 
the  state  treasurer,  through  the  countj  tveas- 
nrvr  of  Creek  county,  the  sum  of  948,00a 
then  on  hand,  as  its  portion  of  the  gross 
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production  tax,  and  the  apportionment  of 
whlcb  had  theretofore  been  In  litigation. 
Shortly  after  the  decision  In  said  case,  and 
before  any  action  was  taken  by  the  excise 
board  upon  the  proceedings  of  the  board  of 
education,  the  latter,  at  a  meeting  duly  call- 
ed, passed  a  resolntlon,  which,  after  re<dt- 
ing  the  great  need  of  a  high  school  building, 
and  the  claim  that  the  school  district  would, 
during  the  current  year,  receive  as  ita  pro- 
portion of  the  gross  production  tax  on  oil 
and  gas,  paid  to  the  state  auditor,  about  $65,- 
000,  which,  according  to  said  resolution,  It 
was  said,  "can  be  utilized  In  the  aid  of  the 
public  schools  lu  Sapulpa,"  and  which  fund 
would  not  be  required  for  the  running  ex- 
penses of  the  public  8<^oo1js  of  said  sfdiool 
district  for  the  current  year,  and  that  the 
funds  so  received  during  said  year  should  be 
set  aside  and  placed  in  a  fund  designated 
as  "high  school  building  fund,"  to  be  there- 
after used  for  the  construction  and  equip- 
ment of  a  hl&i  school  building  wjtliin  the 
dty  of  S^^ulpa.  Pursuant  to  said  ra8<^ution, 
an  amended  flnaneial  statement  was  publish- 
ed, showing  that  the  schxxd  district  desired  to 
raise  the  sum  of  $160,000  for  a  blgb  school 
site  and  building,  and  it  Is  here  contended 
that  said  board  of  education  bad  set  apart 
tbe  gro8B  luoduction  tax  accriiiag  to  it,  for 
the  porpoae  of  raising  said  fond.  From  the 
petition  and  J<^t  answer  of  the  defendanta, 
other  than  of  the  county  superintendent,  who 
filed  a  ee^amte  aaswer,  as  we  vndentand 
tbem,  It  seems  that  at  tbe  meeting  <rf  the 
fioiuity  ttdee  board,  held  on  or  about  tbe 
let  day  of  November,  Idie,  all  membera  ex- 
cept the  county  treasurer  being  present,  the 
original  and  amended  estimate  of  the  hoard 
of  education  came  on  for  consideration,  and. 
npon  motiOD  duly  made  by  tbe  suporintendeat 
of  pnblle  iMtmetloii  and  leoimded  the 
connty  cleric,  said  estimate  was  allowed  and 
approved,  and  the  county  deric  was  directed 
to  make  a  record  thereof,  and  to  OMrtify  the 
same  as  required  by  law.  Some  days  there- 
after, It  appears,  an  attempt  was  made  to 
rescind  the  previous  action  of  the  excise 
board.  Just  what  occurred  on  this  occasion' 
is  not  dear,  though  from  the  Joint  answer  of 
the  defendants  it  seems  that,  at  the  original 
meeting  of  the  exdse  board,  the  county  at- 
torney had  advised  the  i>oard  against  ap- 
proving the  action  of  the  board  of  education 
in  settiug  aside  the  gross  production  tax  as 
a  high  sdiool  building  fund,  claiming  that 
satd  action  of  the  board  of  education  was 
Illegal,  in  that  said  gross  production  tax 
could  not  be  used  for  such  purpose.  The 
Joint  answer  of  said  defendants,  signed  by 
the  county  attorney,  charges  that,  notwith- 
standing the  objection  urged,  the  action  of 
the  board  of  education  was  approved  by  the 
excise  board  by  a  majority  vote  of  Its  mem- 
bers; that,  at  a  subsequent  meeting  of  the 
board,  the  date  thereof  not  being  given,  and 
with  but  three  members  present,  the  matter 


of  approving  the  amended  estimate  of  the 
board  of  education  again  came  on  for  hear- 
ing, and  the  membera  present  were  advised 
by  said  county  attorney  that  the  previous  ac- 
tion of  the  board  in  allowing  and  approving 
title  amended  estimate  of  the  board  of  educa- 
tion, In  wlilch  the  gross  production  tax  was 
placed  to  the  credit  of  the  high  school  build- 
ing fund,  was  Illegal,  void,  and  of  no  effect 
The  following  proceedings  were  bad  at  said 
meeting,  according  to  said  answer: 

"That  thereafter  J.  E.  Bruin,  county  treasur- 
er, having  to  leave  the  dty.  made  a  statement 
to  the  exdse  ttoard  that  whatever  action  was 
taken  on  the  matter  would  be  his  act  and  he 
would  concur  in  and  approve  any  action  what- 
soever taken  with  reference  to  said  amended  esti- 
mate, and  that  the  (oUowinK  morning,  Gus  It. 
Corey,  connty  clerk,  recdv«l  a  telegram  from 
the  said  defendant  J.  E.  Bruin,  county  treae* 
urer.  In  which  said  telegram  said  coun^  treas- 
urer made  the  statement  to  place  said  grow  pro- 
duction tax  to  the  credit  of  the  guieral  mod 
for  school  purposes  of  said  plaintiff  for  the  years 
1918  and  1917.  That  on  said  date  of  receiv- 
ing said  telegram,  defendants  Ons  Ii.  Corey, 
county  clerk,  and  Roy  T.  Wildman.  connty  at- 
torney, dedded  and  did  place  the  said  gross  pro- 
duction tax  then  to  the  credit  of  plaintiff  in  the 
general  funds  of  said  plaintiff  for  the  purpose  of 
paying  the  current  expenses  of  plaintiff  for  the 
current  years  of  1916  and  1917,  in  addition 
thereafter  made  a  levy  of  2.45  mills  under 
the  amended  estimate  of  plaintiff,  for  tbe  pur- 
pose of  raising  funds  for  the  payment  of  accrued 
mtereet  on  bonds  and  the  retirement  of  bonds 
of  plaintiff." 

At  the  first  meeting  of  said  exdse  board, 
and  at  which  it  allowed  and  approved  the  ac- 
tion of  the  board  of  edu<%tion.  the  county 
superintendent  and  county  judge  then  pres- 
ent signed,  as  appears  from  defendants'  an- 
swer, "  •  •  •  the  aK>roval  in  blank  and 
handed  the  same  to  the  clerk  to  enable  htm 
to  carry  out  the  orders  of  the  board  in  cer- 
tifying said  statement  to  the  county  treasur- 
er." This  blank,  containing  the  signatures 
of  the  absent  officials,  after  the  so-called 
second  meeting,  was  used,  as  further  appears 
In  the  answer,  as  follows: 

"That  thereupon  the  county  derk  made  out  on 
the  original  blflnk,  famished  and  previously 
.signed  by  the  coaoty  superintendent  and  county 
judge,  an  estimate  on  which  the  gross  produc- 
tion tax  was  «et  apart  for  current  expenses  for 
tbe  years  1916  and  1917,  and  making  the  levy 
of  2.4S  mills,  as  heretofore  stated." 

.  [1,  2]  That  the  funds  required  for  the  sup- 
port and  maintenance  of  the  schools  for  the 
ensuing  fiscal  year,  as  certified  to  the  board, 
Were  necessary  to  carry  on  the  schools.  Is 
not  and  was  not  questioned.  That  the  pro- 
ceedings of  tbe  board  were  valid  in  all  re- 
spects Is  not  denied,  except  in  respect  to  the 
claim  that  the  board  of  education  had  no  au- 
thority to  use  the  gross  production  tax  for 
high  school  building  purposes.  The  subse- 
quent action  of  the  county  clerk  and  county  at- 
torney arose  out  of  the  mistaken  belief  that 
the  board  of  education  had  no  authority  to 
use  the  gross  production  tax  collected  during 
the  current  year  for  the  purposes  declared 
by  the  resolution.  It  Is  unnecessary  to  de- 
vote space  to  a  dlscusston  of  the  regularity 
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or  the  validity  ot  the  action  of  the  county 
clerk  and  county  attorney,  had  subsequent  to 
the  regular  meeting  of  the  excise  board. 
From  what  has  been  seen,  it  iB  sufficient  to 
say  that  the  proceedings  were  a  nullity. 

The  board  of  educati<Hi,  as  we  shall  pres- 
ently see,  had  full  authorl^  to  use  the  gross 
production  tax  accruing  to  it  during  the 
current  year,  for  the  constracUon  and  equlp- 
ment  of  a  high  school  liulldlng.  When  It  de- 
termined to  use  such  tax  for  that  purpose, 
the  necessity  of  the  levy  for  the  support  and 
maintenance  of  the  stdiools  of  the  district 
for  the  fiscal  year,  as  certified  to  the  board, 
remained  as  it  was  when  the  question  was 
acted  upon  and  finally  determined  by  the 
vote  of  the  electors  of  the  district  and  the 
action  of  the  board  of  education.  Neither 
the  officers  of  the  excise  hoard,  who  partici- 
pated in  the  second  meeting,  or  the  board  it- 
self, had  authority  to  vacate  and  set  aside 
the  valid  proceedings  of  the  board  of  educa- 
tion, because  of  the  action  of  the  latter  In 
setting  aside  tbe  gross  production  tax  for 
the  current  year  as  a  high  school  building 
fund. 

Under  the  act  of  April  2, 1915  (Sess.  Laws 
191B,  pp.  390,  383),  boards  of  education  of 
cities  of  the  first  class  are  required,  on  or 
before  the  second  Tuesday  of  May  of  each 
year,  to  prepare  a  budget  for  the  amount  of 
money  tiiat  will  be  required  to  be  raised  by 
taxation  for  the  suM>ort  and  matntraance  of 
tbe  schools  of  the  school  district  controlled 
by  such  boards  for  tbe  ensuing  year.  When 
it  is  determined  that  the  assessed  valuation 
of  such  school  districts  for  the  current  fis- 
cal year  is  not  auffldent  by  a  levy  of  five 
mills  to  create  the  fond,  as  determined  In  the 
budget,  as  prepared  by  virtue  of  section  1 
of  the  act.  the  board  of  education  shall  deter- 
mine the  amount  of  the  excess  levy  above  the 
five  mills  necessary  to  raise  the  amount,  as 
determined  by  the  assessed  valuation  for  the 
current  fiscal  year.  Within  ten  days  after 
the  amount  of  such  excess  levy  has  been  de- 
termined, the  board  is  required  to  issue  a 
call  for  and  to  hold  an  election  in  the  month 
of  May  of  the  same  year  for  the  purpose  of 
voting  on  said  excess  levy.  If  a  majority  of 
those  voting  shall  vote  In  favor  thereof,  then 
It  is  made  the  duty  of  said  board  to  attach 
to  the  estimate  sheet,  when  making  the  esti- 
mate required  by  law,  a  transcript  showing 
the  record  of  the  board  of  education,  In  call- 
ing the  election,  and  the  returns  received 
from  said  board.  It  is  then  the  duty  of  tbe 
county  excise  board,  If  an  excess  levy  be  re- 
quired, according  to  section  3  of  the  act, 
"  •  •  •  to  raise  the  amount  of  the  es- 
timate as  approved  by  the  board  of  educa- 
tion to  make  such  excess  levy  in  such  an 
amount  as  will  be  required  to  produce  the 
amount  of  the  approved  estimate  not  to 
exceed,  however,  the  amount  of  such  excess 
levy  as  had  been  voted  as  provided  by  sec- 
tion 2  of  this  act"  As  no  qnestion  la  made 


that  the  amount  of  the  estimate  certified  to 
the  excise  board  was  unjust  or  unreasonable, 
or  that  the  proceedings  of  said  board  were 
Invalid,  other  than  as  arises  out  of  the  ac- 
tion of  the  board  in  setting  aside  tbe  gross 
production  tax  for  building  purposes,  tt  Is 
obvious  that  the  attempted  action  of  the  ex- 
cise board  at  Its  second  meeting,  aside  from 
tbe  qnestion  of  the  regularity  of  said  meet- 
ing, was  InvaUd. 

For  what  purpose  may  the  proceeds  of  the 
gross  production  tax  be  used?  The  gross 
revenue  act  of  March  11,  1915  (Sess.  Laws 
1915,  pp.  170-196),  at  page  184  provides  that 
one-half  (one  per  cent.)  of  the  revenues  col- 
lected under  the  provisions  of  said  act  shall 
be  by  tbe  state  treasurer  distributed  to  the 
county  treasurer  of  the  counties  from  whence 
tbe  same  was  collected,  in  proportion  to  the 
school  enumeration  of  sudi  counties,  and 
same  shall  be  distributed  In  aid  of  the  com- 
mon schools  of  such  counties  upcm  a  per 
capita  basis,  as  are  other  common  school 
funds.  The  gross  production  act  of  Febru- 
ary 14,  1916  (Sess.  Laws  1916,  pp.  102-11(» 
provides  that,  of  the  sum  levied  and  collected, 
five  mills  shall  be  In  aid  of  the  ccmunon 
schools  of  the  county  from"  whence  tbe  oil 
or  gas  Is  produced.  In  both  acts,  it  will  be 
se^,  the  tax  is  to  be  used  in  aid  of  the  com- 
mon schools.  It  was  for  this  purpose  that 
the  board  of  education  set  aside  the  funds 
apportioned  to  it  by  the  county  treasure. 
By  statute  each  dty  of  the  first  class  con- 
stitutes an  Independent  school  district.  The 
public  sdiools  of  each  city  organised  pursuant 
to  law  are  made  a  body  corporate,  and  as 
such  possess  the  usual  powers  of  corpora- 
tions for  public  purposes,  and  may  in  Its  cor- 
porate name  sue  or  be  sued,  and  be  capable 
of  contracting  or  being  contracted  with,  of 
holding  and  conveying  such  personal  and  real 
estate  as  it  may  come  into  possession  of,  by 
will  or  otherwise,  or  as  is  authorized  to  be 
pm-chased  by  statute.  The  board  of  educa- 
tion of  any  city  of  the  first  class,  subject  to 
the  provisions  of  article  6,  c.  219,  Sess.  Laws 
1913,  has  the  power  to  organize  and  maintain 
a  system  of  graded  schools;  to  establish  a 
high  school  whenever,  in  the  board's  opinion, 
the  educational  interest  of  the  dty  demands 
the  same;  and  to  exercise  the  sole  control 
over  the  schools  and  school  property  of  the 
city.  All  taxes  collected  for  the  benefit  of  the 
schools  of  said  dty  are  required  to  be  placed 
In  tbe  hands  of  the  treasurer,  subject  to  the 
order  of  the  board  of  education.  Whenever 
it  becomes  necessary  for  the  board  of  educa- 
tion of  any  school  district.  In  whidi  Is  in- 
cluded In  whole  or  In  part  a  dty  of  the  first 
class,  to  raise  suffldent  funds  for  the  pur- 
chase of  a  school  site  or  sites,  or  to  erect  or 
purohase  and  equip  a  suitable  school  buUdlng 
or  buUdinga,  or  both,  such  board  Is  auQuHlxed 
to  borrow  money,  for  which  it  Is  empowered 
to  issue  bonds  bearing  a  rate  ot  interest  not 
exceeding  5  pex  cent  per  annum,  payable 
semiannually,  as  prorided  in  wctbm  19  of 


Digitized  by  Google 


OkLI 


BOABO  OF  BDUCATIOM  r.  pOBBTT 


963 


■aid  arUdew  rrom  the  poww  anA  autboxlty 
conferred  upon  boards  of  edvcaUoo  by  article 
e,  c  219.  of  tin  Seealon  Laws  of  1013,  U  Is 
obvious  that  such  boards  bare  absolute  con- 
tnA  over  tbe  scbool  fonds  of  tb«  district,  and 
are  expressly  slTeD  tbe  aotlunlty  to  establlab 
bigh  schools,  wbenerer  in  the  opinion  of  the 
board  tbe  educational  interest  of  tbe  dty  de- 
mands the  same,  and  to  exerdse  the  sole 
centred  OTW  the  sehoolB  and  school  property 
of  the  dty.  TbSa  is  precis^  what  tbe  board 
of  education  attempted  by  resolution  to  do. 
That  Is,  It  ondertoofc  by  resolution  to  set 
apart  tbe  gross  production  tax  accroli^  to 
the  district  tor  the  current  year,  for  the  pur- 
pose of  constructing  and  equipping  a  high 
school  building.  It  would  Indeed  be  passliig 
strange  that  such  board  should  have  the  au- 
thority to  borrow  money  and  to  Issue  bonds 
after  an  election  had  for  that  purpose,  In 
order  to  raise  funds  fur  the  purchase  of  a 
school  site  or  sites,  or  to  erect  or  purchase 
and  equip  suitable  school  buUdlngs,  which  by 
section  31,  art.  0,  c.  219,  are  pledged  for  the 
payment  of  the  Interest  and  principal  of  the 
bonds,  aa  the  same  become  due,  and  not  have 
the  authority  to  set  aside  or  use  cash  on 
hand  for  that  purpose.  In  other  words,  that 
school  sites  and  school  buildings  and  ecpilp- 
ment  could  only  be  acquired  and  6rect»d  onJt 
ct  borroix^  money,  or  tbe  sale  of  school 
bonds,  and  from  no  other  source^  niestatate 
otmtemplates  that  a  bond  issue  may  be  n- 
aorted  to  only  wbui  it  "becomes  n«coMary" 
to  xftlae  the  monsiy  in  ttiat  nunner.  The 
jfomtr  to  patt3um  sites  and  to  erect  or  pur- 
<luu»  and  e^nUi  Btiboia  bniUUngs  is  sdt,  there- 
toTBt  dependoit  <m  tbe  board  being  compelled 
to  borrow  mmey  tiberefn,  but  Oilsts  and 
may  be  exercised  whenerer  there  am  fonds 
<m  band  that  may  lawfully  be  used  ft»r  that 
pniposa 

[I]  We  know  of  no  way  in  wUdi  tbe  com- 
mon «r  publle  sdioola  of  a  district  may  more 
cflectimlly  be  aided  tban  by  the  purtihase  of 
dedraUe  sites  and  the  erection  ot  suitable 
and  adequate  buildings  and  the  equipment 
thereof.  When  this  is  done,  the  common 
sdiools  are  "aided,"  within  the  meaning  of 
the  statutes  describing  for  what  purpose  tbe 
gross  production  tax  may  be  used.  The  word 
"common,"  as  ordlnarilyi  applied  to  schools, 
bears  the  broadest  and  most  comprehensive 
significance.  They  are  "common"  to  children 
in  the  sense  that  "public"  highways  are  com- 
mon to  all  persons  who  choose  to  ride  or 
drive  thereon,  observing  only  the  law  of  tbe 
road.  People  ex  rel.  Brooklyn  Children's  Aid 
Society  V.  HendrlcfcsiHi,  64  Mlsc;  Bep.  837,  IM 
N.  T.  Supp.  122;  People  t.  Board  of  Bducar 
Hon  of  tbe  City  of  BiotAlyn,  18  Barb.  (N.  YJ 
400,  "Common  edioola"  means,  ordinarily, 
free  cmnmon  scboola;  tbe  idnajie  "common 
MhoolB"  bdng  BynooymooB  with  *^ubUc 
Mhools."  Both  have  been  defined  by  lexlc<w- 
rapbem  and  by  judicial  Intwpretation  to 


mean  free  stitioola.  In  20  A.  &  IS.  One  taw. 
It  is  said: 

"Common  or  public  schoola  are,  as  a  general 
rule,  schools  supported  by  general  taxation,  open 
to  all  of  snltable  age  and  attainments,  tree  of 
expense,  and  under  the  control  aimiti  ^ 
pouted  by  the  voters." 

In  BUu^'s  Law  Dictlmary,  ODoun«LBdiooli 
are  defined  to  be: 

"Schools  maintaiosd  at  the  public  expense,  and 
administered  by  a  bureau  of  the  state,  district 
or  municipal  government,  for  the  graded  educa- 
tion of  the  children  of  all  dtlsoiB  without  dis- 
tinction." 

Mr.  Anderson,  in  his  Law  Dictionary,  says: 

"Common  or  public  schools  are  scboola  sap- 
ported  b7  general  taxation,  open  to  all.  free  ot 
expense,  and  under  the  control  of  agents  ap* 
pointed  by  the  voters." 

Bouvler,  In  his  Law  Dictionary,  says  that 
"common  stdtools"  are  schools  for  general  ele* 
mentary  instruction,  free  to  all  the  puUic. 
BapalJe  &  Lawrence  defined  "ccunmon 
schools"  to  be  public  or  free  schools,  main- 
tained at  public  expense,  for  the  elemen- 
tary education  <tf  children  of  all  classes. 
Among  the  dedded  cases,  defining  generally 
the  meaning  ot  tbe  words  "cranmon  schools,*' 
see  School  Dlst.  No.  20,  Spokane  County,  v. 
Bryan,  61  Wash.  408,  09  Paa  28,  20  L.  B.  A. 
QJ.  S.)  108Z;  Board  of  Bducatirai  t.  Dick, 
70  Ean.  434,  7S  Faa  812,  814;  Jenkins  t.  In- 
habitants of  Andovo:,  108  Mass.  04;  Mer- 
rick T.  InbaMtants  of  Amherst,  12  Allen 
(Mass.)  600;  Boach  t.  Board,  etc  of  St 
Louis  Public  Schools,  77  Ua  484;  Collins  t. 
Henderson,  11  Bnab  C74  EyJ  74;  Irvin  v. 
Gregory,  86  Oa.  605,  18  S.  B.  120;  Boach  v. 
Board,  et^.  St.  Louis  Public  Schools,  T  Mo. 
App.  567;  People  v.  Board  of  Education  ot 
Brooklyn,  IS  Barb.  (N.  T.)  400;  In  re  Har- 
ris, 68  Blisc  Bep.  29T,  109  N.  T.  Supp.  083; 
jefFrles  v.  Board  of  Trustees  of  Columbia 
Graded  Common  Schools,  136  Ky.  488,  122 
S.  W.  818. 

Frtnn  what  has  been  said  it  is  dear  Ibat 
the  gross  production  tax  on  oU'and  gas  Im- 
posed by  the  Legislature  and  collected  by  the 
state  auditor,  a  part  of  which  Is  distributed 
to  the  counties  from  which  the  oil  and  gas 
tax  was  produced,  may  be  used  by  boards  of 
education  of  Independent  sdiool  districts, 
comprised  ot  cities  of  tbe  first  class,  and  in- 
cluding territory  outside  of  tbe  limit  of  such 
cities,  for  the  purpose  of  acquiring  a  bnild- 
Ing  ^te  and  erecting  thereon  a  high  acihool 
building,  and  in  equipping  tbe  same,  as  such 
high  school  forms  a  part  of  the  "common'* 
or  public  schools  of  the  district,  being  open 
to  all  ttlgiUe  white  chlMren  possessing  the 
necessary  educational  attainments,  free  of 
toitioa,  and  under  the  control  of  the  board 
of  education.  No  other  view  is  tenaUe  un- 
der the  ConstltutlMi  or  statutes  of  the  state. 
It  f<^ows  that  tbe  action  of  the  board  of 
edncatlou  of  the  dty  of  Sapulpa.  in  setting 
aside  to  a  high  school  building  fund  moneys 
received  1^  it  and  forming  a  part  of  tbe  gross 
production  tax  paid  1^  tbo  state  traaanrer  to 
tbe  county  treasurer  of  Greek  county  fbr  tbe 
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camnt  year,  waa  a  ralld  eierdse  of  au- 
thority, and  tbat  the  sahseqaent  action  of 
the  county  excise  board.  In  attempting  to  re- 
view, Tacate,  and  set  aside  said  action,  and 
In  applying  said  funds  to  the  current  ex- 
penses of  maintaining  the  schools,  contrary 
to  the  wishes  of  the  hoard  of  edncaticm,  was 
unauthorized  and  void. 

We  express  no  opinion  as  to  the  power  of 
the  board  to  set  aside  revenues  accruing  to 
It  from  the  gross  production  tax,  in  excess 
of  that  on  hand,  and  which  may  accrue  for 
the  balance  of  the  current  year.  What  use 
may  be  made  of  the'  revenues  received  be- 
yond the  year  does  not  sppwr  to  be  InTolved 
In  the  present  action. 

It  Is  obvious  that  the  excise  board  has 
both  misconstrued  Its  duties  and  transc«ided 
Its  powers;  because  of  whi<^  It  is  ordered 
that  a  peremptory  writ  of  mandamus  issue, 
commanding  said  board  to  do  and  perform 
the  duties  enjoined  upon  it  by  law,  agreeable 
to  the  action  had  at  its  first  meeting  In  No- 
vember, 1916,  to  the  end  that  the  action  of  the 
board  of  education,  and  of  the  voters  of  the 
school  district,  may  in  all  things  be  carried 
out  and  performed,  and  that  the  assessment 
required  be  extended  upon  the  tax  rolls  for 
the  year  1916  on  the  taxable  property  of  the 
school  district.  All  the  Justices  concur. 


TDAGUB  T.  BTATS.   (No.  A-228r.) 

(Criminal  Oourt  of  Appeals  of  Oklahoma. 
March  10,  1»17.  Shearing  Denied 
April  10,  1917.) 

(HyUahiu  hy  tht  Court.) 

1.  IlTDICniBNT  AND  IKIOBHATION  4=9)00— SUV- 

fzohnot. 

An  information  is  sufficient,  if  it  pleads 
every  dement  essential  to  diarge  the  crime 

pleaded,  in  plain,  concise,  and  intdligible  lan- 
guage, and  apprises  the  defendant  m  an  in- 
t^igible  way  of  precisely  what  he  must  be  pre- 
pared to  meet. 

[Ed.  Note. — For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.      182,  260,  267.] 

2.  Ckimihal  Law  «=3814(1)  —  Trial  —  In- 

BTBUOIlOIfS. 

A  court  is  not  required  to  diarge  the  jury 
upon  a  theory,  entirely  fore^  and  dlfFerent  to 
the  theory  of  the  defendant,  in  the  ease  on  tnid. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Cent.  Dig.  ||  1079,  1980.] 

3.  CaiiEliTAZ,  LlAw  «=»741(1)— TbiaI/— Dkhus- 

BEB  TO  BVIDENCB. 

Where  there  is  any  competent  evidence, 
reasonably  tending  to  sustain  the  allomtiooB 
of  the  informatiM,  the  court  should  not  sus- 
tain a  demurrer  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1706,  1713.  1727,  1728.] 

4.  OBnniTAZ.  Law  4s=>llfl0(3)  —  Appkai.  — 

HaBULESS  BbBOB^ADMISSION  OS  EVIDBITCS. 

The  admission  of  incompetent  and  imma- 
terial evidence,  as  to  a  fact  already  admitted  by 
the  dtfendant,  will  be  deemed  harmless. 

rBd.  Note.~For  other  cases,  see  Crimhial 
Taw.  Cent.  Dig.  |  S18&.] 


B.  Peejubt  «=s»32(7)— Evroracx— TEsmfOifT 

TN  FoRum  Oabb. 
Where  a  person  charged  with  perjury  ob- 
jects to  the  introduction  of  a  transcript  o/t  hia 
testimony  in  a  former  case,  uprai  wnidi  the 
charge  of  perjury  is  based,  upon  the  noand  that 
the  transcript  Miows  that  m  certain  parts  oC 
his  tQstimonj  he  was  interrupted,  and  his  an- 
swers to  certain  questions  were  incomplete, 
that  where  the  transcript  shows  no  in- 
terruptions in  that  part  of  his  testimony  which 
is  material  to  and  upon  which  the  charge  of 
perjury  is  based,  it  is  immaterial  that  he  was 
not  allowed  to  answer  fully  some  questions  en- 
tirely foreign  to  the  matter,  upon  which  the 
charge  of  perjury  was  based.  But  if  the  tran- 
script had  ^own  that  the  answers  upon  which 
the  charge  of  perjury  was  based  were  Incom- 
plete, and  that  it  might  have  put  the  defmdant 
m  a  differoit  light,  had  he  been  allowed  to  com- 
plete the  answers,  then  time  would  be  merit  in 
the  obJeoti(Mi. 

(Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  i  114.] 

Error  from  District  Court,  Sequoyah  Coon- 
ty;  John  H.  Pltcbtord.  Judge. 

Neal  Teague  waa  convicted  (MC  per^ary,  and 
he  brings  error.  Affirmed. 

Kyle  &  McGomba,  of  Sallisaw,  for  plain- 
tiff In  error.  Charles  West,  Atty.  Oen.,  and 
Smith  a  Matson,  Asst.  Atty.  for  the 
State. 

6BBTT,  3.  The  plaintiff  In  mor,  Neal 
Teague,  who  will  be  rrferred  to  as  defMid- 
ant  as  be  appeared  In  the  lower  court,  was 
convicted  of  perjury,  and  eentcnced  to  five 
years  In  the  pmltentlary. 

The  material  facts  are  that  the  defendant 
■old  a  piece  oS.  real  estate  near  Sallisaw  to 
one  Wallace  Tweedy  for  9130%  Tweedy  pay- 
ing talm  '$1,000  eaalr,  and  giving  a  note  and 
mortgage  on  Oie  real  estate  for  9300.  tlie  bal- 
ance of  tiie  porchaoe  price.  Before  matrarl^ 
Tweedy  paid  this  $800  note  with  two  muhn, 
valued  at  $27B,  and  a  pcmy,  valned  at  990^ 
making  a  total  of  $326,  which  satisfied  ^ 
face  of  the  $800  note,  and  the  accrued  in- 
terest At  the  time  of  this  settlement  the 
defendant  stated  his  wUe  bad  ttue  not^  and 
was  away  from  home.  He  latw  made  dm* 
liar  excuses  for  his  failure  to  turn  over  the 
note  and  release  the  mortgage.  At  maturity 
Tweedy  waa  notified  by  a  bank  In  SalUsaw 
that  it  was  then  holder  and  owner  the 
note,  and  was  also  advised  that  the  bank 
had  purchased  the  note  before  matnrlt7i  and 
without  notice.  And  to  avoid  foredosure 
proceedings  Tweedy  ^bAA  tbe  note,  and  ob- 
tained a  release  of  the  mwtgage.  He  then 
sued  tJie  defendant  In  the  county  cooit  for 
$827.50.  the  amount  paid  the  bank  In  sat- 
isfacthm  ttf  the  note.  At  the  trial  of  that 
suit  In  the  county  court  the  defendant, 
Teague,  teettfled  that  be  only  received  $675 
In  money  from  Tweedy,  and  that  ttub  two 
mules  and  the  pony  were  taken  In  settlement 
of  tbe  balanoe  oC  the  $1,000  cash  paymoit. 
And  tbat  the  $800  note  waa  Justly  due  at  tte 
time  Tweedy  settled  it.  This  prosecution  Is 
based  upon  the  testlmcmy  ttf  the  defendant, 
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Teagne,  in  tbe  county  court ;  the  state  chars- 
lug  that  in  truth  and  In  fact  Tweedy  paid 
the  defendant  $1,000  cash  In  money,  and  that 
the  defendant  wlllfnily,  knowingly,  and  cor- 
ruptly swore  that  be  received  only  $675  cash 
In  money. 

The  evidence  of  the  state  In  support  of  this 
charge  Is  that  Tweedy  and  the  defendant, 
TeaEfue,  went  to  the  store  of  John  H.  Morgan 
in  Sallisaw  the  day  they  made  the  trade, 
and  Tweedy  handed  Mr.  Morgan  a  number 
of  bills  In  greenback,  tied  np  in  separate 
rolls,  and  asked  him  to  count  out  fl.OOO  and 
give  It  to  the  defendant,  Teagne,  and  Mor- 
gan, and  his  son,  Harry,  and  Tweedy,  all 
testify  posltlTely  that  there  was  *100  in 
bills  in  each  of  these  rolls,  and  that  Moi^an 
counted  ten  of  these  rolls,  and  turned  them 
OTer  to  Teague,  and  that  the  amount  paid 
to  Teague  was  $1,000  cash  In  greenback, 
while  Teague  swore  with  equal  posltlveness 
in  this  case  that  the  amount  he  received  at 
Morgan's  store  In  money  was  only  $675. 

[1]  1.  The  defendant  complains,  first  be- 
cause the  court  refused  to  sustain  a  demur- 
rer to  the  informatl<m.  But,  we  have  care- 
fully examined  the  inform&tlw,  and  do  not 
agree  with  tills  contention.  It  Is  true  the 
pleader  might  have  used  other  language,  and 
perhaps  most  pleaders  would  have  been  more 
verbose;  but  the  Infwmatloa  pleads  every 
•leinent  essential  to  ehai^  pwjnry  in  [dain, 
candae,  and  inttiUgihIe  language ;  and  there 
can  be  no  doubt  Oiat  it  apprised  the  defend- 
ant In  a  moat  Intelligible  way  of  piedsely 
what  he  must  be  jw^red  to  meet.  And  la 
Deen  t.  SUte,  7  OkL  Cr.  150,  122  Pac.  941, 
Judge  Doyle,  Q>eaking  for  the  court,  said: 

"An  infcvmation  is  mifficiuit  which  states  the 
facts  deariy  and  distinctly,  in  ordinary  and 
concise  language,  without  repetition,  and  which, 
conatmed  under  the  ordinary  rales  of  construc- 
tiou  ot  the  Bni^isb  language^  would  enable  a 
person  of  cconmon  understanding  to  know  what 
was  meant,  and  to  apprise  the  defendant  of  the 
exact  nature  of  the  t^ense  with  which  he  was 
charged,  although  the  same  does  not  contain  all 
the  phroseolc^  and  technical  language  ordi- 
narily used  in  criminal  pleading." 

And  In  State  v.  Feehack,  3  OkL  Cr.  508. 107 
Pac.  442,  It  Is  said: 

"The  true  test  of  the  sufficiency  of  an  indict- 
ment is  not  whether  it  might  poflsibly  have  been 
made  more  certain,  but  whether  it  contains 
tirtrj  element  of  tba  ofStatse  intended  to  be 
chargedt  and  soffidently  apprises  the  defendant 
of  wnat  he  must  be  prepared  to  meet;  and,  in 
case  any  other  proceedings  are  taken  against 
him  for  the  same  offense,  whether  the  record 
shows  with  accuracy  to  what  extent  he  may 
plead  his  former  acquittal  or  conviction." 

Agafti  In  Star  v.  State.  9  OkL  Cr.  210.  131 
Pac.  642,  It  is  said: 

"An  indictment  is  sufficient  If  the  offense 
charged  therein  is  dearly  set  forth  In  ordinary 
and  concise  language,  without  repetition,  and 
in  such  a  numner  as  to  enable  a  person  ot 
common  aoderstanding  to  know  what  is  intend- 
ed thereby." 

And,  tested  by  this  plain  common  sense 
rale,  rattier  than  by  acme  pn^  and  anttqaat* 
ed  form,  the  informatl<Hi  Is  saffident. 


[2]  2.  Couns^  next  complain  of  Instmction 
No.  6,  which  defines  the  crime  of  perjury. 
But  this  instmction  Is  an  exact  copy  at  the 
statutory  definition  of  perlury;  and,  among 
other  things,  tells  the  jury  that: 

"If  a  witncSH  states  any  material  matter, 
which  be  knows  to  be  ttHae,  he  la  guilty  ct  per- 
jury." 

And  the  criticism  that  this  instruction 
should  have  gone  further  and  told  the  jury 
that  swearing  rashly  and  Inconsiderately  ac- 
cording to  the  witness'  belief  would  not  con- 
stitute perjury  is  not  well  taken  in  this  case, 
for  the  reason  that  there  is  no  claim  or  pre- 
tense in  this  case  on  the  part  of  the  defend- 
ant that  he  swore  rashly  or  Inconsiderately ; 
he  does  not  even  claim  that  he  might  have 
been  mistaken,  but  he  rests  his  defense  square- 
ly and  solely  on  the  proposition  that  the  oath 
made  by  blm  in  the  covnty  court  was  true. 
Then  the  only  question  for  die  jncy  to  deter- 
mine was  whether  or  not  the  oatii,  as  charged 
by  the  state,  was  false,  and,  if  ao^  was  It 
known  by  the  defendant  to  be  talaa  at  Ote 
time  he  made  It. 

There  are  other  Instructions  complained  of, 
but  the  objections  raised  we  think  are  entire- 
ly without  merit. 

[3]  a  The  defendant  next  insists  that  his 
demurrer  to  the  evidence,  interposed  at  the 
conclusion  of  the  state's  testimony,  and  his  mo- 
tion for  directed  verdict,  at  the  oondnsion  of 
all  the  evidence,  should  have  been  sustained, 
because  the  evidence  failed  to  prove  that  the 
defendant  had  been  sworn  before  giving  his 
testimony  In  the  county  court  But  the  record 
shows  there  was  some  evidence  whidi  would 
Justify  a  Jury  in  finding  that  ttie  def«tdant 
had  been  sworn  before  giving  the  testimony 
In  question.  Several  witnesses  for  the  state 
testified  that  the  defendant  was  a  witseas  in 
his  own  behalf  in  the  county  conrt,  and  the 
minutes  of  the  cleric  of  the  county  court  were 
Introduced  In  evidence,  and  show,  among  oth- 
er things,  that  In  the  case  of  Wallace  Tweedy 
et  al.  V.  Neal  Teague,  No.  421,  both  plaintiff 
and  def^idaut  were  present  in  person,  and  by 
attorneys,  and  both  announced  ready  for  trial ; 
that  a  Jury  was  Impaneled,  and  the  "witness- 
es called,  sworn,  and  examined."  While  the 
state  as  a  matter  of  precaution,  perhaps, 
should  have  Introduced  more  evidence  on  this 
pcrint,  yet.  In  view  of  the  fact  that  the  state 
showed  the  defendaot  was  preaesit,  and  was 
a  witness  in  his  own  behalf,  and  that  the 
witnesses  In  the  case  were  called,  sworn,  and 
examined,  it  cannot  be  said  there  was  no  evi- 
dence to  go  to  the  Jury  on  that  question.  It 
was  purely  a  question  of  fact,  to  be  determin- 
ed by  the  Jury,  as  to  whether  or  not  the  de- 
fendant bad  been  sworn  before  giving  the  teo- 
llmony  in  question,  and  where  there  Is  any 
competent  evidence  tending  to  sustain  the  al- 
legations of  the  information,  the  conrt  should 
not  sustain  a  demurr^  to  the  evidence. 

[4]  4.  The  next  contention  Is  "ttiat  the  trial 
court  ttred  In  permitting  the  verdict  In  ttie 
caae  of  Tweedy  v.  Teagw^  read  In  erldaioek" 
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and  cites  Gn^  t.  State,  4  Ofel.  Gr.  202,  111 
Fac.  826,  S2  U  B.  A.  (N.  S.)  142.  in  support 
of  tblB  astignment  In  Gray  t.  State,  snpra, 
one  witness  testified  as  to  the  resnlt  of  Hie  tri- 
al of  tbe  case  ia,  which  tbe  plaintiff  In  error, 
Gray,  was  (barged  to  have  committed  per- 
jury. And  In  passing  upm  that  fact,  whldi 
was  assigned  as  error,  Judge  Bichardson, 
speaking  for  the  oonrt,  said: 

"No  objection  was  made  to  Hils  qnestlon  or  an- 
swer, nor  ytas  any  request  made  to  the  trial 
pourt  for  an  instruction  limiting  the  effect  of 
this  testimony.  Tbe  qnestion  and  answer  were 
both  inoompc^mt;  but  as  plaintiff  in  error  did 
not  see  fit  to  object  to  the  aam^  and  inas- 
much as  she  requested  of  the  court  no  instruc- 
tion limiting  the  purpose  for  which  the  testi- 
mony coold  be  considered,  she  is  not  now  in  a 
position  to  complain  that  the  court  did  not 
give  each  Instmctitxi.*' 

In  tbe  case  at  bar,  however,  the  defendant 
did  object  to  the  reading  of  the  verdict  In 
Tweedy  v.  Teagne,  but  tbe  court  permitted 
it  to  be  read  as  part  of  tbe  mlnntes  ot  the 
clerk  of  tbe  county  court  After  It  had  been 
read  counsel  for  defendant  said: 

"I  don't  know  whether  the  conrt  meant  to  ad- 
mit the  verdict  or  not.  If  it  la  tbe  court's  idea 
that  that  verdict  is  immaterial  for  admission 
here  in  this  case,  I  want  to  ask  the  court  to 
withdraw  from  mt  considerati<m  of  the  jury 
tiiat  part  <tf  the  reooid  in  whidb  the  witness 
read  tbe  verdict" 

To  which  the  conrt  replied: 

"All  I  let  that  in  for  was  for  the  porpose  of 
showing  tbe  cast  was  tried  that  d^.  I  think 
the  jury  understand  It" 

But  counsel  for  defendant  had,  prior  to  tbe 
reading  of  tbe  verdict,  stated  that  they  were 
willing  "to  admit  that  there  was  a  verdict 
rendered  on  that  day,  and  tbat  tbe  case  was 
disposed  of  on  tbat  date,"  and  this  admission 
should  have  satisfied  both  tbe  court  and  the 
Jury  on  tbat  question.  But  since  counsel  ad- 
mitted that  ftict  and  since  tbe  court  did  what 
counsel  requested,  withdrew  tbe  verdict  from 
the  consideration  of  tbe  jury,  except  for  the 
purpose  of  showing  a  verdict  was  returned  on 
tbat  date,  thus  limiting  its  effect  to  that  one 
purpose,  if  tbe  admission  of  this  evidence  was 
error,  its  effect  was  to  only  establl^  a  fact 
already  admitted  by  tbe  defendant,  and  its 
admission  for  tbat  purpose  will  be  deemed 
harmless. 

[t]  6.  Counsel  next  complain  because  the 
court  permitted  the  state  to  introduce  in  evi- 
dence the  transcript  of  the  testimony  of  Neal 
Teegne,  taken  at  the  trial  of  Tweedy  v. 
Teague  In  tbe  county  court  basing  their  ob- 
jection on  tbe  fact  that  the  transcript  shows 
tbat  In  certain  parts  of  tbe  testimony,  the  wit- 
ness was  interrupted,  and  bis  answers  to  cer- 
tain questions  were  lAcomplete.  Bnt  the  rec- 
ord shows  no  Interruptions  in  that  part  of  his 
testimony  which  is  material  to  and  upon 
which  this  charge  of  perjury  Is  based.  Be- 
sides, In  tbe  trial  of  this  perjury  case,  the  de- 
fendant reiterated  tbe  same  testimony,  and 
insisted  that  it  was  true.   He  did  not  claim 


Uiat  he  did  not  make  the  statements  as  shown 
by  tbe  transcript  QpMi  which  this  t±ax«t  of 
perjury  Is  based,  or  that  tbe  transctlpt  was 
Inaccurate  as  to  t^une  statements ;  and  It  was 
immaterial,  that  be  was  not  allowed  to  an- 
swer folly  some  question  entirely  foreign  to 
the  Issue  In  this  case.  If  the  tnuiscrtpt  Iwd 
shown  that  tbe  answers,  upon  wbidi  this 
charge  <tf  perjury  waa  baaed,  were  Incomplete, 
and  tbat  It  mlgfat  have  put  the  defendant  in 
a  different  light  had  be  been  allowed  to  com- 
plete the  answers,  then  there  would  be  merit 
in  the  contention.  Bat  under  the  record, 
there  Is  no  merit  In  the  contention. 

Finding  no  prcdndldal  error,  the  Jndsment 
Is  afitrmed. 


DOYLE,  P.  J, 
cur. 


and  ABMSTBONG,  J.,  con- 


IiESENET  v.  STATB.    (No.  A-^270:) 
(Qrbnlnal  Court  of  Appeals  of  OklalunnaL. 
MsKh  SI.  1917.)  - 

(BvtUTtiu  »v  ike  Oomrk) 

HOUTCTDE  ^:>B09<S)  —  IvErrBUCTioir  —  ICAIf- 

sz-AuaHxait  in  Finsr  Degrke. 
Where  tbe  indictment  diarges,  and  tbe  evi- 
dence deadly  shows,  that  the  accused  is  guilty 
of  marder  or  nothing,  It  Is  error  for  the  court 
to  Instruct  tbe  jury  np<m  manslaughter  in  tbe 
first  dfiffree;  for  in  snch  cases,  if  the  accosed 
la  guilty,  the  law  fixes  no  otb^  punishment 
for  the  crime  than  death,  or  imprisonment  for 
life.  If,  on  the  other  hand,  the  accused  Is  not 
guilty,  nothinfT  leas  than  a  oemnleta  vindicatioD 
can  meet  the  ends  of  justice;  and  the  jury  should 
not  be  permitted  to  deprive  the  accused  of  tbe 
benefit  of  a  reasonable  and  well-founded  doubt 
as  to  his  gtdlt  <^  murder  by  a  cnnpromiae. 

[Ed.  Note.— Fm  oUwr  eases,  see  Honucide^ 
Cent  Dig.  I  651.] 

Error  from  District  Court  Stevens  Coun- 
ty; iiYBBk  M.  BaUcT,  Judge. 

Oma  Leaen^  was  convicted  of  manslau^- 
ter  in  the  first  degree,  and  she  brings  «Tor. 
Reversed  and  remanded. 

Hamon  &  SIUs,  of  Lawton,  for  plaintiff  in 
error.  B.  ItfcMUIan,  Asst  Atly.  Geo,  for  Um 

State. 

BBh^TT,  T.  In  this  case  plaintiff  in  er- 
ror, Oma  Leseney,  was  tried  for  murder ;  it 
being  charged  that  she.  In  connection  with 
others,  poisoned  her  former  husband,  Joseph 
H.  Howard,  by  willfully,  knowingly,  purpose- 
ly, and  maliciously  administering  arsenic. 
There  was  no  allegation  in  the  indictment 
or  attempt,  either  on  tbe  part  of  tbe  state  or 
tbe  plaintiff  in  error,  to  prove  that*  arsenic 
was  negligently  or  recklessly  administered 
by  the  plaintiff  in  error  to  tbe  deceased.  Bat 
the  state's  theory  was  that  the  poison  was 
willfully  and  purposely  administered.  And 
the  theory  of  tbe  plaintiff  In  error  was  that 
her  husband  was  not  poisoned  at  all.  And 
under  these  additions  it  is  our  judgm^t 
that  the  plaintiff  in  error  was  guilty  of  mor- 
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der  or  notbbiit  If  thB  itate'a  tbeory  vas 
true,  then  tbere  could  be  no  middle  ground 
no  excuse,  no  ezt^uation,  no  palliation,  no 
mlUgattfXL  It  on  tbe  otber  band.  It  was 
not  tni^  then  nothing  leas  than  a  conqj^ete 
▼Indication  could  meet  the  ends  of  justloe. 

Bat  the  learned  trial  Judge,  over  the  pro- 
test and  objection  the  plaintiff  tn  error, 
gave  an  instmctlon  on  manalanghter  In  the 
first  degree;  and  the  Jmr  found  the  plain- 
tiff in  error  guilty  of  manslanfl^ter  in  tbe 
first  degree,  and  fixed  her  puidsbmoit  at 
seTCT  yean  in  the  p6nttan11ar7<  ^nie  giving 
of  this  Instniction  ia  ascdgned  as  error;  and, 
as  aban  Indicated,  we  think,  the  asidspament 
Is  well  taken;  for  eiUiaF  the  state  or  the 
plaintiff  in  error,  one  or  the  other,  tbls 
rerdlct  has  been  cheated.  If  the  plaintiff  In 
error  Is  guilty,  no  other  pnnLahment  is  pre- 
Btaibed  by  law  for  her  crime  than  death  or 
Imprisonment  for  llf&  If,  on  the  other  hand, 
she  is  not  guUty,  ox  if  Uie  Jury  entertained 
a  reasonable  and  weU-fonnded  doubt  of  her 
kaviag  committed  the  atroctovs  crime  of 
whldi  she  was  charged,  then  she  was  entitled 
to  an  ftcqnlttal  at  their  hands.  Under  tibia 
record  there  Is  no  middle  ground,  and  it  was 
the  duty  ot  the  Jury  to  bring  in  a  verdict  el- 
tber  of  murder  or  an  acquittal.  But  1^  the 
unauthorised  latitude  given  them  in  this  In- 
structicm  they  might,  and  ttiey  did,  do  ne- 
ther. 

It  can  hardly  he  believed  that,  if  the  Jury 
had  believed  beyond  a  reasonable  doubt  that 
the  platnUif  In  error  was  guilty  of  deliberate- 
ly poisoning  the  man  to  whom  she  had 
plighted  troth,  they  would  have  hesitated  In 
finding  her  guilty  of  murder.  And  the  very 
fact  that  they  did  not  do  this  clearly  Indi- 
cates that  they  had  a  doubt  upon  that  ques- 
tion. And,  that  being  true,  the  plaintiff  In 
error  was,  nnder  the  law,  entitled  to  the  bene- 
fit of  that  doubt,  and  should  not  have  been 
deprived  of  It  by  a  compromise.  She  bad  a 
right  to  stand  upon  the  battle  ground  select- 
ed by  the  state,  and  demand  that  she  either 
be  convicted  of  the  crime  charged,  and  for 
which  she  had  been  called  into  court  to  an- 
swer, or  acquitted,  since  there  was  no  evi- 
dence tending  in  the  least  to  prove  a  lesser 
degree  of  the  crime.  The  man  who  lies  In 
ambush  and  shoots  his  victim  or  the  person 
wbo  deliberately  administers  poison  can  be 
guilty  of  nothing  less  than  murder ;  and  un- 
der such  conditions  no  set  of  crimes  should 
be  submitted  to  the  Jury  from  which  they 
might  carve  the  offense.  But  the  question  for 
the  Jury  under  such  drcumstances  is  whether 
or  not  the  accused  is  guilty  of  the  offense 
diaigea,  and  not  what  the  degree  of  the 
offense  la ;  for  willful  poisoning  and  shootli^ 
from  ambush  should  be  distinguished  from 
other  fonns  of  homicide,  for  their  very  nature 
precludes  every  other  hypothesis  than  that 
of  deliberation  and  premeditation.  , 

In  I>resba<±  t.  State.  88  Ohio  St  866,  the 
oonrt  says: 


T,  STATE}  957 

"nie  charge,  in  effect,  told  the  jury  that  thdr 
duty  would  be  fulfilled  in  case  they  found  the 
accused  guilty  by  retumiag  a  verdict  for  mur- 
der in  the  first  or  second  degree,  or  for  man- 
slau^iter.  Tb»  evidence  against  the  accused 
tended  to  prove  that  he  nurpoBely  killed  bis 
viite  by  administering  to  her  poison;  and  It 
tended  to  prove  no  other  grade  of  offense.  If 
the  jury  found  him  guilty,  It  was  tiieir  duty  to 
find  him  guilty  of  murder  in  tbe  first  degree;,  but 
if  the  charge  was  not  proved,  he  was  entitied  to 
an  acquittal." 

In  State  v.  Bertoeh,  79  N.  "W.  378,  Che  Su- 
preme Court  of  Iowa,  passing  upon  the  ques- 
tion involved  in  the  case  at  bar,  says : 

"It  was  the  duty  of  the  jury,  if  they  en- 
tertained a  reascxiable.  well-founded  doubt  of 
the  defendant's  guilt  of  murder  in  the  first  de- 
gree to  have  acquitted  him:  for,  as  we  have 
seen,  he  could  not  be  guilty  in  any  leas  degrea. 
The  jury  must  have  entertained  a  reasonable 
*  *  *  doubt  as  to  the  defendant's  guilt  as 
ebai^,  that  la,  gidlt  in  the  first  degree;  otit- 
erwise  it  would  not  have  acquitted  him  of  tiiat 
degree  and  omvlcted  him  of  tbe  second.  Now, 
as  we  have  aeen,  If  the  Jury  bad  such  a  doubt  as 
to  bis  gtnit  in  the  first  degree,  the  defendant 
was  entitled  to  have  that  doutit  resolved  in  his 
favor,  and  to  be  acquitted.  By  the  unauthorized 
latitude  given  in,  the  instructions  the  defendaht 
was  deprived  of  the' benefit  of  this  doubt  We 
have  read  this  record  with  the  care  that  -tiie 
importance  of  the  case  demands  and  while,  in 
view  of  our  cooclosions,  we  should  not  diseuas 
tbe  evidence,  nor  express  any  view  concerning 
it,  we  will  say  that  our  reading  Impresses  us 
with  th9  conviction  that  the  defendant  was  ma- 
terially* prejudiced  by  the  latitude  given  to  the 
jury  in  me  mstructions.  Hey  give  the  jury  tbe 
right  to  convict  in  a  lower  d^ree,  when,  pos- 
sibly, under  proper  instructions,  and  the  doubt 
which  tbe^  seem  to  have  ectMtained,  they  would 
have  acquitted." 

In  PUemUng  v.  State,  46  Wis.  516, 1  N.  W. 

283,  the  Supreme  Court  of  Wisconsin  tuflds 
that: 

"Looseness  and  laUtudlnarlanism  In  the  eon- 
struction  of  criminal  law,  and  in  the  Judicial  tri- 
als of  grave  offenses,  or  comproradses  of  legal 
princiijies  and  of  honest  judgment,  in  order  to  ef- 
fect some  agreement,  or  to  render  some  verdict 
in  the  trial  of  high  crimes,  w  d  offenses  of  any 
grade  hiduced  by  whatever  inSuence,  must  not 
be  tolerated  by  the  courts,  and  the  responsibility 
in  such  cases  must  rest  upon  the  tribunal  in 
which  it  is  practiced  or  attempted.  So  far  as 
possible,  there  should  be  absolute  certainty  in  the 
administration  of  criminal  law,  and  its  essential 

Erlnciples  will  not  be  perverted  or  compromised 
y  this  court  In  any  case." 

And  the  Suprone  Cohrt  of  OaHfomla,  In 
People  T.  Huntington,  138  Oal.  261,  70  Pac. 

284,  says: 

"The  only  position  taken  by  the  prosecution 
was  that  appellant  had  caused  death  while  com- 
mitting a  mtmy,  to  wit,  prodndog  an  abortiim, 
and  was  therefore  guilty  murder.  There  was 
no  pretense  that  he  was  guilty  of  any  crime  less 
than  murder.  But  after  tbe  evidence  had  been 
dosed  and  the  case  had  been  argued  to  the  Jury 
upon  the  theory  oi  murder  by  abortion,  as  above 
stated,  tiie  court  at  the  last  monient,  of  its  own 
motion,  instructed  the  jury  that  appellant  might 
be  couTicted  of  manslaugher  upon  a  totally  dif- 
ferent theory,  to  wit,  that  death  did  not  result 
txom  an  attempt  to  produce  abortion,  or  to  com- 
mit any  other  crime  or  unlawful  act  whatever, 
but  that  it  resulted  while  he  was  doing  a  per- 
fectly lawful  act,  that  is,  treating  the  deceased 
medically  for  a  disease,  upon  the  nonod  that 
said  lawful  act  was  dme  'without  dve  cantloD 
w  circumspoctlon.'  Of  course,  the  general  prop- 
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oaition  Is  trae  that  then  ma/  ba  a,  eonvlctioo 
of  nuaslaiiAter  under  u  bunetiaeot  for  mor^ 
dw;  but  raat  proposltikm  does  not  jnsttl^  any 
kind  of  a  <^aiBe  which  a  court  may  give  upon 
that  subject,  regardleas  of  the  character  and  the- 
ory of  Uie  pioBecotlim  in  a  criminal  case.  In- 
•tmetloiu  mut  be  appUcidfle  to  tiw  facta  and 
featoTOs  of  die  ease  in  hand.  Under  tiie  dr- 
cti instance*  of  the  case  at  bar,  there  should  liare 
been  no  instmction  on  the  snbject  of  manalaagh- 
ter.  The  cmly  question  lesitiniately  before  the 
i\try  vaa  whether  aK>dlant  had  caosed  death 
while  attempting  to  produce  abortion.  If  that 
vas  the  fact,  he  was  guilty  of  murder,  and  tiiere 
was  no  element  of  manslaughter  present.  But 
the  jury,  under  the  instructions,  found  him  guil- 
ty &[  menslao^ter;  and  he  was  therefore  tried 
for  one  crime  and  convieted  of  an  entirely  dlfter- 
eat  crime.** 

And  cans  to  tbe  same  effect  mi^t  be  mnl- 
tipUed,  but  ttie  doctrine  la  not  alona  depend- 
ent apon  tbe  luadlnga  ot  tbe  oonrti^  bnt  is 
sound  In  reawm  and  eaecaitlal  to  the  pnv>er 
admlnlfltratliHi  of  jnattca. 

The  judgment  is  therefore  Terersed,  and 
the  cause  remanded  for  farther  ptoceedtngs 
not  l&omalstent  .with  this  oididOD. 

DOYLB,  P.  J.,  and  ASMSTRONO.  J.,  cour 
cox. 


MTEBS  V.  STATE.   (No.  A-27B4.) 

(Orifflinal  Coort  <ft  Appeals  of  Oklahoma.  April 
4,  19170 

(SvUabiu  H  the  Court.} 

OannNAi,  Law  «s9iisi(5)— Appkal— Escafb 
OF  Plaintiff  in  Dbb<»— DieoosaACh 
^ila  court  will  not  consider  an  appeal  unless 
the  plaintiff  in  error  is  where  he  can  be  made 
to  respond  to  any  order  or  judgment  which  may 
be  entered  in  the  case,  and  where  the  plaintiff 
in  error  malces  his  escape  fnm  tbe  coatody  ot 
the  law  and  becomes  a  fugitive  from  justloe  the 
appeal  will  be  dismissed. 

[Ed.  Note. — For  other  casesi  see  Orlmlnal 
Law,  Cent.  Dig.  |  2976.] 

Appeal  from  County  Ooort,  OUahrana 
County;  WlUlam  B.  Zvrtck,  Judge. 

Dave  Myers  was  convicted  of  unlawfully 
setting  up  and  conducting  a  gambling  game, 
and  he  appeals.  Appeal  dismissed. 

Walter,  Hllplrt  &  OalUban,  of  Oklahoma 
City,  for  plaintiff  in  error.  S.  P.  FreeUng, 
Atty.  Gen.,  and  B.  McMillan,  Aast  Atty. 

Gen.,  for  tbe  State. 

DOYLE,  P.  J.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Oklahoma 
county  of  tbe  offense  of  unlawfully  setting 
up  and  conducting  a  gambling  game,  and  was 
sentenced  to  be  confined  In  the  county  Jail 
for  30  days  and  to  pay  a  floe  of  ¥100.  From 
the  Judgment  he  apiwoled  by  filing  In  this 
court  on  May  11,  li916,  a  petition  In  error 
with  case-made. 

Counsel  for  the  state  have  filed  a  motion 
to  dismiss  the  appeal  on  tbe  ground  that 
said  plaintiff  In  error  is  a  fugitive  from  Jus- 
tice and  cannot  now  be  found  in  this  state. 


In  siq^oit  of  ttM  motUn  la  filed  an  affidavit 
in  part  as  foUoira: 

"That  about  the  20th  day  of  November.  191tt, 
the  said  Dave  Myers,  together  with  his  wiSt, 
departed  from  OklahoDu  conn^,  and,  these 
a£Bants  are  informed,  from  the  state  of  Okla- 
homa; that  his  whereaboats  since  said  time 
have  been  unknown ;  that  Uie  said  Dave  Myen 
had  pending  in  the  county  court  and  distridt 
court  ftf  Oklaboma  oomity  some  five  eases,  whn 
cases  were  regularly  set  tor  bearing,  and  were 
called  for  trial  in  said  courts  since  the  date 
of  the  departure  of  said  Dave  Myers  from  Okla- 
homa ;  that  said  Dave  Mjera  in  each  and  all  of 
said  causes  failed  to  appear,  and  forfeitures 
were  taken  on  his  appearance  bonds  and  alias 
warrants  issued ;  that  the  said  Dave  Myers  has 
not  been  arrested  under  said  warrants,  by  tea- 
BOD  of  the  officers  being  tmable  to  locate  bim. 
This  affidavit  is  made  In  support  of  an  applica- 
tion to  be  presented  by  the  Attorney  General 
of  tbe  state  of  Oklahoma  for  the  dismissal  of 
said  appeal  of  tbe  said  Dave  Myers  now  pending 
in  the  Criminal  Oonrt  of  ^peals." 

Tbe  afildavlt  Is  duly  subscribed  and  awoni 
to  by  Boy  Cogswell,  Mike  Oonnerai  and  C. 

M.  Baker. 

Upon  an  examination  of  the  motion  and 
the  proof  suppordng  the  same,  we  are  of 
opinion  that  plaintiff  In  error  haa  waived 
the  right  to  have  hla  appeal  In  tUa  ease 
considered  and  determined. 

The  appeal  Is  therefore  dlamlssed. 

ABMSTBONO  and  BBETCT,  JJ.,  coDcar. 


GAIN  T.  8TATB.    (No.  A-260T0 
(Orlminal  Court  of  ^peals  of  Oklahoma.  April 

4,  1917.) 

(BvUahm  ftv  tke  Courts 

IKTOXICATINO    LlOVOBa    «3236(1)  —  BAIS — 

SumoiENOT  or  BviDSNoa. 
In  a  prosecution  for  unlawful  sale  of  intoxi- 
cating liquor,  the  evidence  as  detailed  in  the 
opinion  hetd  insufficient  to  sustain  a  ccmvictioa. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
^uors,  Gent.  Dig.  H  300-302.  307.  308.  319- 

Appeal  from  County  Court,  Beaver  Coun- 
ty ;  John  A.  Spohn,  Judge. 

J.  C.  Cain  waa  otmvlcted  of  a  violation  of 
the  prtdiiUhvy  law,  and  he  appeala.  Be- 
versed. 

J.  W.  Cnlwell,  of  Beaver,  for  i^lntiff  is 
error.  B.  McMlllnn.  Aaat  Atty.  O^,  for  the 
StatCL 

DOZLE.  P.  J.  Plaintiff  In  error  was  con- 
victed upon  a  charge  that  he  did  unlawfully 
sell  one  pint  of  whisky  to  one  Walter  S.  Ken- 
nedy. The  Jury  failed  to  agree  on  the  pao- 
ishmeut  Tbe  court,  having  overruled  a  mo- 
tion for  a  new  trial,  sentenced  him  to  be  coo- 
fined  in  tbe  county  Jail  for  100  days  and  to 
pay  a  fine  of  $260.  He  appeals  from  the  Judg- 
ment. 

Various  errors  have  been  assigned,  bnt  in 
the  view  we  take  of  this  case  we  dean  it  nec- 
essary to  consider  only  the  question  of  tbe 
sufflcieocy  of  the  evidoice  to  support  Ok  vei^ 
diet 
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The  only  evidence  offered  By  the  state  was 
that  of  the  oomplainlng  wltnesB  Kennedy, 
wbo  testified  that  he  "bon^t  a  ptnt  of  some 
intoxleatlBg  staff  supposed  to  be  whisky" 
from  Joe  Calo,  and  paid  $i  for  it  That 
the  deal  vas  made  Is  Coin's  restauTant  at 
Forgan.  On  cross-examination  this  witness 
testified  as  follows: 

"Q.  You  say  you  paid  a  dollar  to  Mr.  Cain  for 
KHoething  in  a  pint  bottle?  A.  Yes,  sir.  Q. 
What  was  it?  A.  I  called  for  -whiAj.  Q. 
What  did  It  taste  like?  A.  It  tasted  like 
whisky,  Q.  Will  you  swear  it  was  whisky? 
A.  It  was  intoxicating.  Q.  What  I  went  to 
know,  will  Ton  swear  it  was  whisky?  A.  It 
was  made  lor  whisky.  Q.  How  long  have 
you  been  living  at  Forgan?  A.  About  two 
years.  Q.  Have  you  in  uie  last  three  months 
been  bootlegging?  {Objection  by  ootmty  attor- 
ney sustained.)  Q.  lou  sell  liquor  sometimea? 
A.  (Ko  answer.)  Q.  You  claim  your  exemption 
under  the  law  from  answering  the  question  for 
fear  it  might  Incriminate  you?    A.  Yes,  sir.** 

He  also  admitted  that  he  had  been  convict- 
ed of  a  crime.  The  state  rests. 

Counsel  for  plaintiff  In  error  moved  the 
court  to  direct  a  verdict  of  aoiulttal  on  the 
ground  that  the  erldmce  la  Insaffldait  to 
warrant  a  conviction,  which  was  orermled. 
Bxoeptton  allowed. 

As  a  wltnees  In  his  own  behalf,  J.  0.  Cain 
testified  that  he  was  engaged  in  the  restau- 
rant and  baker  business  at  Forgan.  He  de- 
nied that  he  bad  ever  sold  the  complaining 
witness  Kennedy  any  whislcy  or  intoxicating 
llqnor. 

J.  B.  Spurler,  engaged  in  the  lumber  busi- 
nesa,  C.  P.  Angletcm,  engaged  in  the  gro- 
cery business,  B.  O.  Lawrence,  conducting  a 
garage,  B.  A.  Whisemont,  a  merchant,  and  a 
Mr.  Montgomery,  qualified  as  diaracter  wit- 
nesses and  testified  that  the  general  reputa- 
tion of  J.  C.  Cain  as  a  law-abiding  citizen 
was  good,  and  that  his  reputation  for  truth 
and  veracity  was  good.  This  was  all  the  evi- 
dence on  the  trial  of  the  case. 

This  court  has  always  acted  with  great 
caution  in  granting  new  trial  upcm  the  ground 
that  the  verdict  Is  contrary  to  the  evidence, 
and  it  Is  only  in  a  case  where  the  verdict  Is 
clearly  contrary  to  the  evidence,  or  when 
from  the  doubtful  character  of  the  evidence 
a^tnst  the  defendant  and  the  preponderance 
In  his  favor  is  aucb  tiiat  It  la  erid»t  that 
the  jury  were  influenced  by  passion  or  preju- 
dice, that  a  judgment  will  be  reversed  be- 
canse  the  evldenoe  la  Insufficient  to  mataln  it 

In  this  case  the  only  testimony  to  sustain 
the  finding  of  tba  Sary  1b  that  of  an  a-con- 
Ttct,  wbo  appaxeDOy  was  a  profiesslonal  boot- 
legger. 

Upon  a  careCnl  consideration  <tf  the  erl- 
dcoice  In  the  ease,  we  are  of  otdnion  as  a  mat- 
ter  of  law  that  the  evidence  was  Insuffldoit 
to  justify  a  cmiTietton.  Hie  Judgment  Is 
therefore  reversed. 

AKMSTRONG  and  BBBTT,  JJ.,  concur. 


WHITE  et  al.  t.  AINSWORTH  et  aL 

{No.  8480.) 

(Supreme  Court  of  C(dorado.   Mardi  6,  1917.) 

1.  Rbcobds  «s»9(2)— ToKBiina  8TSisiE--Ooif- 

8TBU0T1ON— CoNSTinjTIOWALrrT. 
Laws  1003,  p.  311  (TorreQa  System),  con- 
cerning ruistration  of  land  titles,  sections  83, 
84,  and  86  of  which  provide  for  payment  upon 
r^jstration  of  eadi  title  of  a  percentage  to  the 
assessed  value  of  the  property  registered  for  the 
purpose  providing  a  fund  out  of  which  shall  be 

Sid  damages  recovered  in  an  action  authorized 
r  omissim,  mistake,  ete^  of  the  registrar,  sk- 
aainw,  or  derk  of  court,  «tc,  is  not  unoHutitn- 
tlonal  on  the  ground  that  it  engages  the  i^te 
in  the  bushieas  of  insuring  titles. 

2.  EUXnBNT  DOHAIH  «S>2(1>— TAKING  PBOF^ 

KBTT  Without  CoHPENSATioif  —  Touam 
Ststek. 

Laws  1903,  p.  311,  concerning  registration 
of  titles  to  land,  which  provides  for  personal 
service  on  residento  and  service  by  publication 
on  nonresidents  and  unknown  claimants,  and 
allows  time  for  filing  answers,  trial,  etc,  is  not 
unconstitutional  on  the  ground  that  It  eonstl* 
tutes  the  taking  of  property  iHtbont  Jost  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  H  3-8.] 

3.  CoNsnxuTioNAL  Law  $==>S0(4)— Judicial 

POWEBS— TOBBBNS  STSTKIL 
Laws  1903,  p.  311,  conoendng  r^tratfcm 
of  title  to  land,  section  49  of  which  provides  for 
reference  to  the  court  of  all  disputed  questions, 
is  not  violative  of  Const,  art.  3,  vesting  the 
powers  of  government  tn  three  distinct  depart- 
ments, on  the  ground  that  it  confers  judicial 
powers  on  the  registrar,  since,  although  he  may 
exercise  some  judgment,  the  registration  is  the 
act  of  the  court. 

[Ed.  Note.— For  other  cases,  see  ConstitutloDal 
Law,  Cent  Dig.  S  140.] 

4.  CoNSTmiTioNAi.  Law  ^=3816  — Dus  Pbo- 
CBBS  OF  Law— TOBBSNS  Ststbu. 

Laws  1903,  p.  311,  concerning  the  registra- 
tioo  of  titles  to  land,  is  not  violative  of  Const, 
art.  2,  I  20,  or  the  Fourteenth  Amendment  to 
the  federal  Constitution,  on  the  ground  that  it 
takes  property  without  due  process  of  law,  be- 
cause section  28  only  allows  90  days  in  which 
judgment  may  be  vacated  by  a  person  not  ac- 
tually served  with  notice,  since  the  time  within 
which  a  judgment  may  be  vacated  and  a  per- 
son allowed  to  plead  is  a  matter  of  procedure 
which  the  state,  through  ite  lawmaUng  body, 
has  a  light  to  fix  as  It  sees  fit,  and  the  oonstito- 
tional  provision  pertaining  to  due  process  of 
law  is  applicable  to  rl^ts,  not  remedies. 

VEU.  Note^For  other  cases,  see  Constitutlona] 
Law,  Gent  Dig.  H  935,  937.  941,  947.] 

5.  CONSTTTUTIONAL  LAW  €=>300(1)— RECOBDB 
«=>9(7)— TOBBENS  StBTBM— NOTIOB. 

Where  plaintiffs'  ancestor  died  before  serv- 
ice of  notice  by  publication  upon  her  by  name 
in  a  suit  uuder  Laws  1903,  p.  311,  to  register 
title  to  land,  the  summons  served  upon  plaintiffs 
under  the  designation  of  "all  other  persona  or 
parties  unknown,"  etc,  constitutes  doe  process 
of  law.  and  was  sufficient  to  give  the  court  Ju- 
risdiction under  the  registration  act 

rsa.  Note.— For  other  cases,  see  Constitutional 
L^Cent  Dig.  ||  929.  980.] 

6.  Apfbai.  ard  Esbor  «=»1011(1)— Rkvibv— 
QuieanoRs  o»  Fact. 

In  on  action  to  cancel  deeds  and  a  decree 
confirming  title  and  ordering  registration  of 
land  under  Laws  1903,  p.  311,  the  question  upon 
conflicting  evidence  whether  the  first  grantee  nn- 
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der  the  registration  act  was  an  Innocent  pnr- 
cbaser  for  value  relfing  upon  .a  registered  title 
was  for  the  trial  court,  and  his  finding  cannot 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  uid 
Error,  Cent  Dig.  3983-3088.] 
7.  Recobds  «=>9(13>— ToBBElfS  Stbteh— 

CBEE— COIiLATB&AL  ATTACK— EIVIOKNCB. 

In  an  action  to  cancel  deeds  and  set  aside 
registration  of  land  under  Laws  1903,  p.  311, 
the  trial  court  properly  declined  to  consider  the 
regularity  of  the  original  tax  deed,  or  the  evi- 
dence presented  In  a  case  in  which  the  title  was 
attempted  to  be  quieted,  because  the  decree,  etc., 
in  the  quieting  title  action  were  matters  of  evi- 
deoce  upon  which  the  trial  court  acted  in  the 
TegletratifHi  suit,  and,  the  proceeding  in  the 
registration  mit  being  regular,  the  trial  court  in 
the  instant  suit  was  not  at  liberty  to  paaa  upon 
the  sufficiency  of  the  evidence  upon  which  the 
decree  of  registration  was  based. 

a  BeCOBDB  ^399(1)  —  TOBBEKS  StSTKIC  —  IN- 
TASTB. 

By  its  express  provisions  Laws  1903,  p.  811, 
eoncemtng  registration  of  title  to  land,  was  in- 
tended and  does  allow  titles  to  be  anleted  where 
the  allied  interests  of  minors  is  uiTCdved. 

Bane.   Error  to  District  Court,  Phil- 
lips County;  H.  P.  Bniiw,  Jndga 

Actkm  b7  Husli  White  and  others,  minors, 
each  by  Stewart  W.  BeggB,  their  next  friena. 
against  Ij.  D.  Alnsworth  and  oth&x.  Judg- 
ment tor  defndanta,  and  plalntlffa  twlng  w* 
TOT.  Affirmed. 

John  V.  Mall  and  Vaile,  McAlllater  &  Valle, 
all  of  Denver,  for  plalntifts  in  error.  Mun- 
son  &  Munson,  of  Sterling,  for  defendants  in 
error. 

HILT^  J.  The  plaintieCs  in  error,  as  the 
minor  heirs  of  Jennie  M.  White,  deceased, 
brought  this  action  through  Stewart  W. 
Beggs,  their  next  friend,  the  purpose  of 
which  was  to  have  canceled  a  tax  deed  to 
160  acres  of  land  in  Phillips  county,  to  have 
canceled  and  held  for  naught  a  decree  of  the 
district  court  of  Phillips  county  quieting  ti- 
tle thereto  In  the  tax  title  claimant,  to  have 
canceled  and  held  for  naught  a  subsequent 
decree  of  the  district  court  confirming  the 
title  to  said  land  and  ordering  that  it  he 
registered  as  provided  by  chapter  139,  Ses- 
sion Laws  1903,  concerning  land  titles,  and 
to  have  canceled  all  deeds  and  conveyances 
therefor  made  subsequent  to  the  reglstra- 
tlOD  proceedings.  The  court  held  that  the 
registration  proceedings  were  regular  and 
valid ;  that  the  defendant  in  error.  R.  N. 
White,  the  first  grantee  thereunder,  and  his 
grantee,  the  White  Realty  Company,  were 
innocent  purchasers  for  value  without  notice 
of  any  allseed  defect  In  ttie  title,  and  that 
he  and  his  grantee  were  entitled  to  protec- 
tUm.  as  Innocent  purchasers  under  the  pro- 
Tisions  of  the  1903  act 

[1]  Numerous  errors  are  assigned.  In  or- 
der to  properly  consider  them,  some  of  the 
undisputed  facts  will  be  mentioned.  It  ap- 
pears that  Mrs.  White's,  maiden  name  was 
Beggs;  that  from  18S7  to  the  latter  part  of 


1890,  Indnstrs,!  Bbe  Ured  In  Holyokv^  the 
county  seat  at  PhiUlps  county,  where  she 
was  a  teadur  in  tibe  paUlc  aduxds;  tiut 
In  the  autumn  of  1860  abe  laft  MxOYokB  and 
went  to  at  near  Mereer,  Fa.,  wliere  abe  m- 
aided  until  her  death,  never  returning  to  Col- 
orado; tbat  in  1888,  at  Mercer,  Pa.,  dia  was 
married  to  Hn^  White  7  that  fiie  idalntiflte 
in  error  were  born  at  or  near  M&ixt, 
Pa.,  as  follows,  vis.:  Inua  J.  in  18M. 
Mary  in  1S96,  and  William  In  1901;  that 
they,  with  thdr  father,  still  reidde  there; 
that  the  mother  died  there  In  1901;  that 
some  years  after  her  marriage,  and  in  Janii* 
ary,  1899,  the  mother,  under  the  name  of  Jen- 
nie M.  White,  became  the  owner  of  this  land ; 
that  In  January,  1904,  the  def^dant  in  error 
Alnsworth  procured  a  tax  deed  for  it;  that 
in  April  following,  In  a  salt  In  which  Jennie 
M.  White  was  named  defendant,  he  procured 
a  decree  of  the  district  court  of  Phillips  coun- 
ty quieting  his  title  thereto;  that  during  the 
same  month  he  conveyed  it  to  the  defend- 
ants la  error  Schultz,  Slams,  Roether,  and 
McElbben;  that  on  Mardi  2R,  1907,  after  ae- 
cnrtng  other  conveyances  for  it,  HcKI&ben 
brought  suit  and  secured  a  decree  confirming 
title  Id  him,  and  an  order  of  registration  in 
due  form  bringing  this  land  under  the  pro- 
visions of  our  1903  set  concerning  registra- 
tion of  titles,  commonly  called  the  Torrens 
system;  that  thereafter  the  land  was  reg- 
istered as  provided  by  said  act,  and  was  by 
nlm  transferred  to  R.  N.  White,  who  there- 
after transferred  It  to  the  White  Realty 
Company;  that  the  last  two  transfers  were 
under  the  provisions  of  the  registration  act. 

Counsel  for  plaintiffs  In  error  contend  that 
our  registration  act  Is  unconstitutional  for 
four  reasons,  which  they  all^e  were  not 
urged  In  Petals  r.  Ciissman,  41  Cola  450, 
92  Pac.  949,  wherein  the  validity  of  this  act 
was  sustained  against  any  reason  then  as- 
signed. The  first  Is  because  It  engages  the 
state  In  the  business  of  insuring  titles.  A 
sufficient  answer  to  this  Is  to  call  attention 
to  the  fallacy  of  the  aasnmpUon.  Section  83 
provides  that: 

"Upon  the  original  registration  of  land  nnder 
this  act,  and  also  upon  the  Mitry  of  a  cer- 
tificate showing  title  as  registered  owners  in 
heirs  or  devisees,  there  shall  M  paid  to  the  reg- 
istrar of  titles  one-tenth  of  one  per  cent  of  the 
assessed  value  of  the  real  astate  *  *  *  as  an 
assurance  fund." 

Section  84  provides  how  this  fund  shall  be 
handled.  Section  85  provides  that  any  per^ 
son  sustaining  loss  through  an  omission,  mis- 
take, '  or  misfeasance,  etc,  of  the  registrar, 
examiner  of  titles,  or  clerk  of  court  may 
bring  an  action  against  the  county  treasurer 
for  damages  to  be  paid  out  of  the  assurance 
fund.  Section  86  provides,  if  the  action  is 
tat  loss  or  damages  arising  through  an  omis- 
sion, mistake,  or  misfeasance  of  the  r^is- 
trar,  examiner,  or  derk  of  court,  the  treasur- 
er shall  be  the  aoie  dtfendant,  but  if  the  ae- 
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tlon  is  brought  Cor  loss  or  damage  arlatng 
only  tbrot^  fraud  or  wnmgful  act  of  some 
person,  other  than  the  reslstrar,  raaminer, 
or  derk,  or  arising  Jointly  tiu-ough  the  fraud 
or  wrongful  act  of  such  other  pers(m  and 
the  <Hid88l<Hi,  mistake,  or  misfeasance  of 
the  r^strar,  examiner,  or  derk*  then  audi 
action  duUl  be  against  both  the  county  treas- 
urer  and  BUdi  other  person,  and,  in  case 
there  are  other  defendants  aside  from  the 
treasurer  and  a  judgment  for  damages  Is 
obtained,  that  no  Jndgm^  shall  -be  enter- 
ed against  the  county  treasurer  unless  exe- 
cution against  the  other  defendants  shall  be 
returned  unsatiafled  In  whole  or  In  part,  etc. 
We  are  unable  to  appreciate  wherein  these 
proTlslooa  make  the  state  an  Insurer  of  ti- 
tle. The  act  provides  a  remedy  for  mistake 
committed  by  the  governmental  officers,  and 
also  against  other  parties,  but  in  such  In^ 
stance  it  only  agrees  to  pay  upon  the  happen- 
ing of  any  of  the  events  mentioned 'in  the  sec- 
tions, and  then  only  out  of  a  certain  fund, 
whlcli  is  created  by  a  payment  to  the  regi»- 
trar  by  each  persim  registering  title  to  land. 
It  is  not  Intended  for  the  insurance  of  land 
titles  nor  as  compensation  for  land  taken 
without  the  owner's  consent,  but  merely  as  a 
safeguard  or  protection  to  that  extent  In 
favor  of  any  one  who  might  perchance  be 
Injured  without  other  remedy  by  reason  of 
the  provisions  of  the  act  It  is  quite  prob- 
able, although  unnecessary  to  determine,  that 
the  law  could  stand  even  though  this  indem- 
nity feature  were  eliminated  and  no  provisions 
made  for  any  such  suit  by  claimants  of  this 
kind.  Such  was  the  holding  In  People  v. 
Simon,  176  Ul.  166,  62  N.  E.  910.  44  L.  R.  A. 
801,  68  Am.  St  Bep.  175. 

[2]  The  second  contention  that  it  falls  to 
provide  adequate  compensation  for  property 
taken  can  be  answered  by  calling  attention  to 
the  fact  that  the  act  does  not  provide  for  the 
taking  of  land  any  more  than  our  act  to 
Quiet  title  provides  for  such  purpose,  bat, 
to  the  contrary,  it  provides  a  means  of  pro* 
cedure  heretofore  adopted  in  some  states  and 
other  countries  for  a  final  determination  as 
to  whether  the  petitioner  is  the  owner  of  the 
laud,  and,  if  so,  then  for  its  registration  ac- 
cordingly. It  provides  a  means  for  obtaining 
service^  a  mode  of  procedure,  and  determina- 
tion by  the  court  It  has  none  of  the  elements 
of  a  procedure  to  take  land  without  the  own- 
er's consent,  such  as  a  condemnation  suit 
To  say  that  the  act  does  not  provide  adequate 
compensation  to  those  who  claim  an  Interest 
In  the  land  the  title  of  which  la  sought  to  be 
settled  would  be  In  effect  to  say  that  a  de- 
cree of  court  after  trial  concerning  title  Is  a 
means  of  taking  Umd.  TUs  act  requiies  the 
filing  of  the  application  Ih  the  district  court, 
also  the  filing  <tf  an  abstract  of  title  to  be 
prepared  by  a  recognised  authoritattve  ab- 
stnwtor.  It  provides  for  the  examination  of 
this  title  by  an  attorney  to  be  appointed  by 
the  court,  for  his  report  upon  it,  and.  If  i&voT- 


able,  it  Qien  provides  for  the  issuance  of  a 
summons  and  the  service  of  the  simimons  up- 
oai  all  parties  known,  or  shown  the  ab- 
stract to  hare,  or  claim,  any  interest  in  the 
propert7.  It  provides  that  the  summons 
shall  also  run  agnlnst  "all  other  persons  or 
parties  unknown  claiming  any  right,  title, 
estate,  lien  or  interest  in,  to,  or  upon  the 
real  wtate  described  In  the  aiqjillcatiw  here- 
in.** It  proTides  for  personal  serriee  upon 
all  residents  of  the  state,  tor  a  copy  to  be 
sent  to  all  known  nonresidents,  and  a  pub- 
lication of  the  summons  in  a  newspaper, 
which  it  provides  shall  be  notice  to  all  un- 
known claimants  or  parties  having  anjr  in- 
terest  therein.  It  allows  time  for  the  fillip 
of  answers,  provides  for  trial,  etc.  When  this  , 
procedure  Is  followed,  and  a  court  of  ccnnpe- 
tent  Jurisdiction  has  made  its  finding  whether 
the  applicant  has  title  or  not,  we  cannot 
agree  that  It  constitutes  the  taking  of  pn^ 
erty  without  Just  compensation. 

[S]  The  third  reason  urged  Is  tb&t  it  con* 
fere  Judicial  powers  upon  the  registrar.  This 
contention  was  adversely  passed  upon  in 
People  V.  Grlssman,  supra,  wherein  the  court, 
adopting  the  theory  set  forth  In  State  v. 
Westfall,  86  Minn.  437.  89  N.  W.  176.  69  L. 
B.  A.  297,  89  Am.  St  Bqp.  071,  quoted  there* 
from  as  follows : 

"The  rcsistratlon  Is  the  act  of  the  court  The' 
fact  that  it  may  be  done  by  the  registrar,  under 
general  orders,  where  there  is  no  (jneation,  is  not 
different  from  the  power  of  the  clerk  to  enter 
judgment  in  cases  ripe  for  jnd^ent  under  the 
general  order  or  rule  of  the  court.  Tyler  t. 
Judges,  supra  [176  Mass.  71,  65  N.  B.  812]. 
Nor  does  the  act  attempt  to-  make  the  court  a 
registration  office,  as  relator  claima.  It  aimply 
confers  upon  the  court  certain  judicial  duties  in- 
cident to  the  plan  of  registering  land  titles  pro- 
vided by  the  act" 

Follpwlng  this  quotation,  tUs  court  said: 
"Article  3  of  our  Constitution  Is  Identical  witb 
article  3  of  the  Constitution  of  Minnesota.  The 
foregoing  decision  is  therefore  directly  in  point 
and,  we  think,  correctly  rules  the  question  here 
presented." 

This  language  Is  criticized  by  counseL 
They  say  that  In  other  parts  of  the  former 
opinion  It  was  held  that  under  this  act  the 
duties  of  the  court,  and  of  the  registrar  as 
the  hand  of  the  court,  are  Judicial  in  their 
character,  and  that  such  Judicial  powers  can- 
not be  conferred  upon  a  county  clerk,  who 
Is  an  executive  officer.  We  cannot  agree  with 
counsel  as  to  their  Interpretation  of  the  for- 
mer opinion,  when  applied  to  the  count} 
clerk,  but,  to  the  contrary,  the  case  of  Tyler 
V.  Judges,  176  Mass.  71,  55  N.  B.  812.  61  L 
R.  A.  433,  was  dted  in  the  former  opinion 
when  applied  to  the  first  registration,  whlcb 
Is  to  the  effect  that  the  act  is  purely  that, 
of  the  court,  and  that  of  the  coimty  clerk 
purely  ministerial.  When  It  comes  to  sub- 
sequent registration,  counsel's  contention  can 
be  answered  In  the  language  of  Chief  Jus- 
tice Holmes  In  Tyler  r.  Judges,  supra,  as 
follows: 

"It  is  said  that  as  his  decision  affects  title  It 
must  be  judicial.  But  here  again  It  is  necessa- 
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ry  to  OM  a  certain  largnw  in  Interpreting 
brood  constitutional  proiuioni.  The  ordinary 
business  of  registration  Is  very  nearly  miniete- 
rlal.  There  is  no  questloD  to  be  raised  or  which 
can  be  raised.  If  there  is  a  question,  either 
raised  by  any  party  in  interest  or  occnrrins  to 
the  assistant  recotder,  it  is  to  be  referred  to 
the  judge  for  decision.** 

Section  49  of  our  act  provides: 

"When  any  party  in  interest  does  not  agree 
as  to  the  proper  memorial  to  be  made  upon  the 
filing  of  any  instrument  (voluntary  or  Involun- 
tary) presented  for  registration,  or  where  the 
registrar  of  titles  is  in  doubt  as  to  the  form  of 
such  memorial,  the  question  shall  be  referred  to 
the  court  for  decision,  either  on  the  certificate 
of  the  registrar  of  titles  or  upon  the  dunand  in 
writing  of  any  party  in  interest. 

''The  registrar  of  titles  shall  bring  before  the 
court  all  the  papers  and  evidence  which  may  be 
necessary  for  the  determination  of  the  question 
Ify  the  court  The  court,  after  notice  to  all 
parties  in  Interest  and  a  hearing,  shall  enter  an 

Sder  prescribing  the  form  of  the  memorial,  and 
e  registrar  of  titlps  shall  make  regietration  In 
accordance  therewith." 

It  will  tbtifi  be  observed,  as  -held  by  tlie 
Supreme  Court  of  Illinois,  In  People  v.  Si- 
mon, supra,  where  this  question  was  thor- 
oughly considered,  that  while  the  registrar 
by  such  laws  Is  presumed  to  exercise  some 
sound  Judgment  in  c^Hnplylug  with  the  pro- 
vUtlons  of  the  law,  yet  under  the  statute 
the  act  of  registration  Is  practically  mlnls- 
•  terlal,  because  when  there  Is  a  doubt  in  his 
ratnd,  or  any  person  in  interest,  the  matter 
can  be  referred  to  the  court  Where  a  hear- 
ing la  provided  the  court  determlDes  the 
question,  and  the  result  Is  entered  accord- 
ingly. 

[4]  The  fourth  constitutional  objection  nrg^ 
ed  Is  that  It  tafees  property  without  due  pro- 
cess of  law  because  It  falls  to  provide  ade- 
quate opportunity  to  owners  to  be  heard. 
This  question  was  passed  upon  in  the  for- 
mer opinion,  wherein  It  was  held  that  the 
act  was  not  void  on  the  ground  that  it  vio- 
lated section  26  of  article  2  of  our  Constitu- 
tion, or  the  Fourteenth  Amendment  to  the 
federal  Constitution,  as  authorizing  the  tak- 
ing of  property  without  due  process  of  law. 
Counsel  claim  that  the  question  of  lack  of 
notice,  and  consequently  lack  of  opportunity 
to  be  heard,  was  not  raised  In  the  former 
case.  The  act  provides  for  the  service  of 
summons  by  publication  against  nonresident 
defendants,  etc.  It  provides  time  to  answer 
it ;  also  provides  that  any  person  having  an 
Interest  in  or  lien  upon  the  land,  who  has 
not  been  actually  served  with  process,  or  noti- 
fied of  the  filing  of  the  application,  or  the 
pendency  thereof,  may  at  any  time  within 
00  days  after  the  entry  of  such  decree,  and 
not  afterwards,  appear  and  file  his  sworn 
-answer  to  such  applicafJon,  {)rovIded  he 
had  no  actual  notice  of  the  proceedings  dur- 
ing their  pendency.  The  time  within  which 
a  Judgment  may  be  vacated  and  a  person  al- 
lowed to  plead  Is  a  matter  of  procedure 
which  the  state,  through  Its  lawmaking  body, 
boa  a  right  to  fix  as  it  sees  fit.  Under  our 
quieting  title  proWslon  the  time  Is  fixed  at 


6  months  after  the  adjoummeot  ot  the  term ; 
under  this  act  90  days  ajFter  the  entry  of  de- 
cree. Under  the  Minnesota  act,  from  which 
ours  appears  to  have  been  taken.  It  was  fixed 
at  60  days  after  the  entry  of  decree.  In 
commenting  upon  this  question  in  State  t. 
Westfall,  supra,  the  court  (85  Minn,  at  page 
445,  89  N.  W.  at  page  178  [69  L.  B.  A.  207. 
89  Am.  St  Kep.  571])  said: 

"The  time  limit  seems  to  us  to  be  a  short  one. 
but,  in  view  of  the  complete  and  far-reaching 
provisions  of  the  act  for  notice  to  all  parties, 
and  the  fact  that  the  right  oi  appeal  as  in  dvil 
actions  is  given,  we  cannot  hold  tbat  the  L^is- 
lature  arbitrarily  exercised  Its  discretion  in 
fixing  the  limit.*' 

Section  28  provides  for  the  bringing  of  an 
Independent  action  at  any  time  within  90 
days  after  the  entry  of  Judgment.  Counsel 
contends  that  this  time  Is  too  short,  for  wblch 
reason  constitutes  a  taking  of  property  with- 
out due  process  of  law.  Under  our  present 
procedure  to  quiet  title  or  to  remove  a  dond 
when  a  decree  la  entered,  no  Independent 
action  Is  thereafter  provided.  In  this  respect 
the  registration  act  Is  more  liberal  than  any 
provision  we  have  thus  far  had.  The  con- 
stitutional provision  pertaining  to  due  pro- 
cess of  law  is  aiq;)llcable  to  rights,  not  reme- 
dies. Pertaining  to  the  constitutionality  of 
remedies,  in  volimie  6,  Am.  *  &  Eng.  Ency. 
of  Law  (2d  Ed.),  at  page  947,  It  is  said: 

"A  party  has  no  vested  riibt  In  a  remedy,  and 
the  Legislature  may  pass  laws  creatine,  altering, 
modifying,  or  even  taking  away  remedies  for  the 
recovery  of  debts;  may  cnange  the  grounds  npoo 
which  an  attachment  may  Issue;  may  autiiorise 
the  court  to  amend  dvit  process;  may  chaoge 
the  remedy  as  to  issuing  execatimw;  may  chaoge 
the  form  of  action,  Uie  rule  for  payment  and 
recovery  of  coats,  the  time  for  holdmg  a  term 
of  court:  may  abolish  imprisonment  tor  debt: 
may  authorize  a  court  to  correct  Ita  jadgments : 
may  change  the  rule  for  measore  <h  damages; 
may  change  the  law  as  to  the  necessary  parties 
to  a  suit,  as  to  the  continuance  of  cases  and 
times  of  pleading  therein,  or  as  to  the  rules  of 
practice  in  the  courts." 

[S]  It  is  claimed,  because  Mrs.  White  was 
dead  at  the  time  the  registration  suit  was 
brought,  and  the  plaintiffs  In  error  were  not 
mentioned  by  name  as  defendants  In  that 
suit,  that  it  does  not  constitute  due  process 
of  law  against  them.  In  Hamilton  t.  Brown. 
161  U.  S.  256,  16  Sup.  Ot.  586,  40  L.  Ed.  601. 
it  was  held  that  the  Legislature  may  provide 
for  determining  and  quieting  the  tiUe  to  real 
estate  within  the  limits  of  the  state  and  with- 
in the  Jurisdiction  of  the  court,  after  actual 
notice  to  all  known  claimants,  and  notice  by 
publication  to  all  other  persons.  In  that 
case  the  published  notice  to  the  unknown 
claliuants  read  "To  all  persons  Interested." 
This  Identical  question  was  under  considera- 
tion in  Tyler  v.  Judges,  supra,  where  it  was 
held  tbat  a  published  notice  was  safflcteDt 
without  notice  by  name  to  those  outside  the 
state.  To  the  same  effect  is  State  v.  West- 
fall,  supra;  Boblnaon  v.  Kerrigan,  ISl  Gal. 
40,  90  Pac.  129,  121  Am.  St  Bep.  90,  12  Ann. 
Cas.  829;  Title  ft  Docomeat  B«storatlMi  Co. 
V.  Kerrigan,  tSd  OaL  2S»,      V^e.  W,  8  h 
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R.  A.  (N.  S.)  ess,  UO  Am.  St  Rep.  199.  It  Is 
admitted  that  at  the  time  the  r^stratlon 
suit  waa  bronght  the  plalDtUEa  In  error  were 
.  residents  of  Pennsylvania;  that  the  summons 
provided  by  this  act  was  regularly  published. 
It  Inclnded  as  defendants  "all  other  persons 
or  parties  unknown,  dalming  any  right,  title, 
estate,  lien,  or  Interest  In,  to,  or  upon  the 
real  estate  descrlhed  In  the  application  here- 
in." The  record  shows  tb&t  a  guardian  ad 
litem  was  appointed  who  appeared  and  filed 
answer  stating  that  he  knew  of  no  minims 
nor  mental  Incompetents  who  had  or  claimed 
any  Interest  In  the  land,  but  denied  the  al* 
legations  of  the  petition  and  demanded  a 
strict  proof.  The  reasoning  in  the  authori- 
ties heretofore  dted  Is  ctrnvlndng  that  In 
this  case  the  sommons  served  upon  the  plain- 
tiffs In  error  by  pnbllcattoo  nnder  the  desig- 
nation at  "all  other  persons  or  parties  un> 
known,**  etc.,  constltates  dne  process  of  law 
and  was  sufficient  to  give  the  court  jnrUh 
diction  under  the  registration  act  This  act 
having  heretofore  been  held  valid  In  People 
V.  Crlssman,  supra,  the  CMistltuUonallty  of 
similar  acts  having  been  sustained  in  Illi- 
nois, Hassachnsetts,  and  Minnesota,  and  an 
act  quite  similar,  In  so  far  as  the  procedure 
Is  concerned.  In  California,  we  cannot  agree 
with  counsel  in  any  part  of  their  attacks 
open  It 

[6]  It  is  urged  that  the  decree  holding  the 
title  to  be  in  McKlbben  and  ordering  Its  reg- 
istration was  obtained  through  fraud;  that 
this  fact  waa  known  by  R.  N.  White,  the 
first  grantee  mider  the  registration  act,  and 
for  these  reasons  it  should  be  set  aside.  Dew* 
ey  V.  Kimball,  89  Minn.  454.  90  N.  W.  317, 
895,  96  N.  Wl  704,  In  re  RUey,  120  Minn. 
210,  130  N.  W.  361.  U  R.  A.  1916D,  7,  Hoff- 
man V.  Superior  Court,  161  Cal.  386,  90  Pac. 
939.  and  Ware  v.  Easton,  46  Minn.  180,  48 
N.  W.  775,  are  relied  upon  to  sustain  this 
position.  A  sufficient  answer  to  this  conten- 
tion is  that  the  court  found  otherwise  as  to 
R.  N.  White;  also  found  that  he  was  an 
innocent  purdiaser  for  value  relying  upon  a 
registered  title,  etc.  An  examination  of  the 
record  falls  to  disclose  any  real  conflict  In 
the  testimony  upon  this  question;  that  of 
Mr.  White  Is  direct  and  positive.  Any  con- 
tradictim  of  it  is  by  inference  only,  and  up- 
on the  assumption  as  to  what  might  have 
been,  such  as  because  Jennie  M.  Beggs  once 
lived  at  B<dyoke  and  tau^  Khool  there 
that  he  ought  to  have  known  that  ahe  was 
the  same  person,  who,  under'  the  name  of 
Jennie  M.  White,  at  Mercer,  Pa.,  9  years 
thereafter,  purchased  this  land  and  later 
died,  about  14  years  after  leaving  Holyoke. 
etc  If  sndi  testimony  can  be  said  to  con- 
flict with  Mr.  White's  positive  testimony  to 
the  contrary,  It  then  became  a  question  for 
the  trial  court  to  determine,  which  he  did, 
and  which  findings,  under  such  circumstanc- 
es, cannot  be  disturbed  by  this  court.  We 
need  not  determine  whether  any  fraud  prac- 


ticed by  McKlbben  In  secnring  his  registra- 
tion of  the  land  would  be  material,  for  the 
reason  fliat  counsel  were  not  denied  the 
right  to  establlah  It,  but  failed  to  do  bo  by 
any  testimony. 

[7]  It  is  dalmed  that  the  decree  Is  void 
for  the  reason  that  the  registration  act  can- 
not be  invoked  In  aid  (rf  a  void  title.  Counsel 
allege  that  the  tax  deed  to  Ainsworth  upon 
which  be  secured  his  decree  quieting  title  to 
him  was  void  on  Its  face,  for  which  reason 
the  decree  quieting  title  thereon  was  void. 
The  trial  court  declined  to  consider  the  con- 
tentions pertaining  to  the  regularity  of  the 
original  tax  deed,  or  the  evidence  presented 
In  the  case  In  which  tlie  tlUe  was  attempted 
to  be  quieted,  for  the  T»son  that  the  decree, 
etc..  In  the  quieting  title  action  were  matters 
of  evidence  upon  which  the  trial  court  evi- 
dently acted  In  the  registration  suit  In  this 
we  And  no  error.  It  is  not  claimed  that  the 
proceedings  were  Irregular  In  the  registra- 
tion suit,  or  that  the  plaintiffs  In  error  were 
not  made  parties  thereto  In  the  manner  pro- 
vided by  the  act  The  substance  of  this  con- 
tention is  that  the  evidence  upon  which  the 
court  sustained  the  McKlbben  title  was  in- 
Buffident  to  justify  that  finding  because  the 
previous  decree  quieting  the  title  In  Ains- 
worth was  void;  in  other  words,  that  the 
proceedings  and  evidence  In  the  first  suit  to 
quiet  title  were  Insuffldent  to  support  the 
decree,  that  fo^  that  reason  the  court  in  tbe 
registration  suit  was  wrong  In  giving  effect 
and  recognizing  as  valid  the  decree  in  tbe 
quieting  title  action,  and  for  this  reason  that 
the  trial  court  In  this  suit  should  have  held 
that  the  decree  in  the  registration  suit  was 
void,  because  In  the  trial  it  received  In  evi- 
dence and  recognized  as  valid  a  former  de- 
cree in  a  former  suit,  because  the  proceedings 
and  evidence  in  the  former  suit  were  Insuf-  > 
fldent  to  justify  the  decree  rendered.  We 
find  no  error  In  this  respect  The  evidence 
upon  which  the  court  acted  In  the  registra- 
tion suit  was  not  a  matter  for  consideration 
by  the  trial  court  in  this  suit.  The  proceed- 
ings therein  being  regular,  the  decree  was 
binding  upon  the  court  iu  this  action,  and  it 
was  not  at  liberty  to  pass  upon  the  sufficien- 
cy of  the  evidence  upon  which  the  other  de- 
cree was  rendered.  This  question  was  under 
conslderatlcm  in  Stelnbauer  v.  Colmar,  11 
Colo.  App.  494,  wherein,  at  page  499,  55  Pac. 
291,  at  page  298,  the  court  uses  the  following 
language: 

"Hie  first  averment  was  that  the  Judgment 
against  the  Mutual  Aid  Assodatloi)  was  void, 
because  there  wan  no  evldenee  to  sustain  It  and 
because  the  complaint  upon  which  it  was  ren- 
dered did  not  state  a  cause  of  action.  In  tbe 
argument  no  notlca  is  taken  of  this  all^^ticm. 
and  we  shall  not  notice  it  except  to  say  that  a 
judgment  is  not  void  merely  because  it  was 
rendered  without  evidence,  or  upon  an  Insufli- 
cient  complaint,  and,  farther,  that  the  ques- 
tion whether  it  was  ri^tfully  or  wrongfully 
rendered  cannot  be  raised  in  this  suit" 

To  the  same  effect  la  Barter  v.  ShuU.  17 
Colo.  App.  162,  67  Pac.  Oil;  also  Long  v. 
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Long.  1^  Pac.  146.  Homer  v.  Fisli,  1  Pidk. 
(18  Mass.)  435  at  page  439,  U  Am.  Dec.  218, 
is  a  leading  case  apon  this  proposition.  The 
court  says: 

"It  certainly  1b  a  principle  admitted  by  all 
courts  in  (be  abstract  tbat  a  matter  of  contro- 
versy wbich  baa  been  inqnired  into  and  settled 
by  a  court  baring  jurisdiction  of  the  subject 
cannot  be  drawn  into  question  again.  In  ftnouier 
suit  between  tbe  same  parties,  tor  the  purpose 
of  defeating  or  avoiding  tbe  effects  of  a  judg- 
ment of  the  court  to  wbich  it  has  been  aob- 
mitted." 

In  this  respect  we  are  not  overlooking 
counsel's  claim  of  lack  of  jurisdiction  in 
the  Quieting  title  suit  because  Mrs.  White 
was  dead  at  the  time  the  decree  was  render- 
ed and  her  minor  heirs  were  not  parties  to  It; 
but  these  were  matters  for  consideration  In 
the  registration  suit;  they  were  evidence  of 
facts  which,  If  true,  might  properly  have  de- 
feated the  finding  In  McKlbben's  favor  in  the 
registration  action,  but  these  facts  cannot 
change  the  rules  of  evidence  In  tbe  cases  last 
dted,  nor  allow  the  trial  court  In  this  ac- 
tion to  decide  the  sufficiency  of  the  testi- 
mony upon  which  the  decree  was  based  in  the 
registration  suit.  This  would  simply  lead  to 
another  trial  of  the  facts  Involved  in  tbe  for^ 
mer  action,  which  is  not  permissible. 

[8]  It  Is  claimed  that  tbe  registration  act 
was  not  Intended  to  apply  to  minors  nor 
take  away  from  them  the  right  to  redeem 
from  any  tax  sale  or  tax  deed,  as  provided 
by  statute,  and  that  any  decree  purporting 
to  BO  do  Is  absolutely  void.  A  part  of  this 
contention  is  answered  in  response  to  the 
previous  one,  viz.  that  the  evidence  upon 
which  the  court  acted  In  the  registration  suit 
Is  not  a  subject  of  consideration  in  this  suit, 
for  this  reason,  the  question  of  the  right  of 
minors  to  redeem  from  a  tax  sale  where 
raised  In  the  proper  method  and  at  the  prop- 
er time  Is  not  before  us,  but  we  cannot  agree 
with  counsel  that  it  was  not  Intended  by  the 
registration  act  to  allow  titles  to  be  quieted 
where  the  alleged  interest  of  minors  was  In- 
volved.  Section  27  of  the  act.  In  part,  reads: 

"Every  decree  of  registration  sball  bind  the 
land,  and  Quiet  the  title  thereto,  except  as  here- 
in otherwise  provided,  and  shall  be  forever  bind- 
ing and  conclusive  upon  all  persons,  whether 
mentioned  by  name  in  tbe  application,  or  includ- 
ed in  'all  other  persons  or  parties  unknown 
claiming  any  right,  title,  estate,  lien  or  interest 
In,  to,  or  upon  the  real  estate  described  in  ^e 
application  nerein'  and  such  decree  shall  not  be 
ojwned  by  reason  of  the  absence,  infancy  or  oth- 
er disability  of  any  person  affected  thereby,  nor 
by  any  proceeding  at  law  or  in  equity  for  revers- 
ing judgments  or  decrees,  except  as  herein  es- 
pecially provided.  An  appeal  may  be  taken  to 
tbe  Supreme  Court  within  tbe  same  time,  up-: 
on  like  notice,  terms  and  conditions  as  are  now 
provided  for  tiie  taking  of  appeals  from  tbe  dis- 
trict court  to  the  Court  ot  Appeals  or  Supreme 
Court  in  dvll  actions.*' 

It  will  be  observed  this  section  specifically 
states  that  such  decree  shall  not  be  opened 
by  reason  of  Infancy  or  other  disability  of 
any  person  affected  thereby.    There  Is  no 


escape  from  this  lasgaa««,  m  tbat  It  mu  In- 
tended by  the  act  to  allow  tUJes  to  be  quiet- 
ed wherein  the  interest  of  minors  was  af- 
fected. To  say  that  It  was  not  Intended  to 
apply  to  minors  would  be  to  i^ore  Its  ex- 
press declarationa  to  the  contrary.  Otlier 
sections  Indicate  that  It  was  intended  to  ap- 
ply to  every  one  and  settle  at  one  time  all 
questions  concerning  tbe  title  oC  tbe  appli- 
cant to  the  property  Involved.  To  give  It 
any  other  Interpretation,  would  be  dcdns 
violence  to  tbe  language  used. 

The  judgment  Is  a£Qrmed. 

Afflrmed, 

TEIXER,  J„  not  participating^ 


ARCHULETA  BIBROAMTILD  OO.  Wm 
ARGHUIiBTA.  (No.  8457.) 

(Suprone  Court  o£  Colorado.   March  B,  1917.J 

Apfk&l  and  SaaoB  «=9l00ft—RBvzEw— Find- 
ings b;  Court. 
Judgment  In  case  tried  by  court,  bdng  mani- 
festly against  tba  weight  it  evidsnoe,  will  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  H  893&-Sm] 

Error  to  District  Court,  .Conejoa  Comity; 
Qiarlea  C  Bolbrook,  Judge. 

Action  by  the  Archuleta  Mercantile  Cou- 
pany  against  Carlota  Arcbnleta.  Jodgment 
for  defendant,  and  plaintUC  brings  oror.  Re- 
versed and  remanded. 

Action  in  replevin  by  plaintiff  In  errw  to 
recover  possession  of  a  number  of  cattle.  A 
trial  to  the  court  withoot  a  jury  resulted  In 
a  judgment  for  defendant,  and  tbe  case  Is 
brought  here  for  review.  Tbe  only  error  as- 
signed is  that  tbe  evidence  does  not  support 
the  judgment 

Charles  A.  Johnson,  of  Durango^  tcr  plaln- 
tUF  In  error.  Jesse  Stepheneon,  ot  Ifonte 
Vista,  for  defendant  in  error. 

GABRIGUBS,  J.  October  1,  1902,  J.  M. 
Archuleta,  Jr^  leased  to  his  tether,  ftCanuel 
Archuleta,  85  cows  to  be  handled  on  shares 
for  a  term  of  five  years,  the  lease  being  aft- 
erwards assigned  to  plaintiff  oomiiany.  At 
the  end  of  the  five-year  period,  in  1907,  a  par- 
tial settlement  was  had  between  the  parties, 
Manuel  delivering  to  the  company  a  number 
of  cattle  and  by  agreemmt  retaining  42  cows 
and  1  eaU  to  be  held  for  a  further  period  of 
three  yearn  under  tbe  terms  of  tbe  original 
contract  This  was  not  only  established  by 
the  oral  evidence,  but  by  a  written  memoran- 
dum on  tbB  back  of  tbe  contract  held  bj 
tbe  company,  and  also  by  a  receipt  execut- 
ed by  the  agoit  of  tbe  company,  which  was 
delivered  to  and  accepted  by  Manuel  at  the 
time  of  the  partial  settlement.  In  whldi  It 
is  re<dted: 

"Received  of  Joae  Manuel  Archuleta  the 
amount  of  47  calves  and  149  cows.  Due  ue  43 


«9>Fer  oth«r  esHS  see  same  to^o  and  KST-NUMBBR  in  sU  Key-Noinbtred  DlgeeU  and  indeiM 
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Urge  cows,  alio  1  nnan  calf,  to  be  carried  ahead 
according  to  contract" 

Manoel  died  In  1910,  and  at  tbe  termlna- 
tton  of  the  three-year  period,  plaintiff  de- 
manded poBsession  of  the  stock  from  defend- 
ant, the  widow  of  Mannel,  which  being  re- 
fosed,  the  suit  was  Instituted.  Defendant 
testified  that  ahe  knew  nothing  abont  the 
transaction.  The  record,  as  made,  discloses 
no  gabstantlal  defense  to  the  action.  The 
eTld^<%  shows  that  there  were  cattle  In  the 
possession  of  defendant  at  the  Ume  the  suit 
was  began,  belonging  to  plaintlfF.  Entertain- 
ing the  view  that  the  judgment  is  manifestly 
against  the  weight  of  the  evldenca,  it  will  be 
reversed,  and  the  cause  remanded.  Thnringer 
T.  Trafton,  58  Oolo.  250,  at  page  264, 144  Pao. 
866,  and  authorities  therein  cited. 

This  opinion  is  not  intended  as  a  finding  or 
determination  by  na  that  any  fact  Is  estab- 
lished, or  cannot  be  established  In  the  case ; 
and,  if  it  is  tried  again.  It  will  be  de  novo. 

Beveraed  and  remanded. 

WHITJD,  a  J.,  and  SCOTT,  J.,  concur. 


DENVBR  PUB.  CO.  t.  FARBBUi. 
(No.  90610 

{Supreme  Court  of  Colorado.  Feb.  5, 1917.  Bo- 
hearing  Denied  April  2,  1917.) 

L  Appeal  and  Erbob  «=»228,  719(8)— Necbs- 
BiTT  OF  Assigning  Ebbob. 
Where  no  objection  or  assignment  of  error 
was  made  to  entry  of  Judgment,  it  will  not  be 
reviewed. 

[Ed.  Note.— For  other  caaos,  see  Appeal  and 
Error,  Cent  Dk.  U  1838-^^  iSH,  1346- 
1860,2976.29771 

2.  Appeai.  and  Ebbob  4=»281fl)— Nbcbsbitt 
OF  FruHG  MonoN  fob  New  Trial. 
Where  motion  for  new  trial  was  not  filed 

■8  required  by  court  rule  19,  effective  September 

14,  1914  (148  Pac  jS),  die  ju^eat  will  not 

be  reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Enor,  Cent.  Dig.  H  1650-1661,  8281.J 

Error  to  District  Conrt,  (Sty  and  Gonnty  of 
Denver;  H.  P.  Bnrk^  Judge. 

Action  by  Eknma  D.  Varrell  against  the 
Denver  PnbUfdUng  Gtmipany.  Jodgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

M.  H.  Kennedy  and  Stephen  W.  Byan,  both 
ot  Denver,  for  plaintiff  in  error.  Howard  L. 
Honan  and  Clarence  B.  Anderson,  both  of 
Denver,  for  defendant  in  error. 

WHITE,  0.  J.  Farrell  recovered  Judgment 
for  a  small  sum  against  the  Denver  Publish- 
ing Company  as  damages,  and  the  latter 
brings  the  cause  here  for  review, 

t1]  If  error  intervened,  we  are,  neverthe- 
less, unable  to  grant  relief  upon  the  record 
before  us.  No  objection  was  made  to  the 
entry  of  the  judgment;  nor  does  the  record 
disclose  that  a  motion  for  a  new  trial  was 
filed.  We  decline  to  review  the  record  In  the 


absence  of  an  objection  to  the  Judgment  and 
assignment  of  error  as  to  its  entry.  Pettit  v. 
Mayhew,  43  Colo.  274,  95  Pac.  939;  Down- 
ing V.  Ernst,  40  Colo.  137,  92  Pac.  230. 

[2]  This  is  equally  true  because  of  tbe  fall-' 
ure  to  file  a  motion  for  a  new  trial  and  take 
the  ruling  of  the  court  thereon.  Bule  19  (148 
Pac.  xl),  Practice  and  Procedure  in  Civil  Cas- 
es, effective  September  14,  1914.  The  rela- 
tion of  remedies  to  rights  is  fundamental  end 
cannot  be  disregarded  at  will.  The  powwa 
Invested  in  this  court  may  only  be  exercised 
in  substantial  compliance  with  the  law  and 
rules  governing  practice  and  procedure. 

Tbe  Judgment  Is  therefore  affirmed. 

GABBIGUES  and  SCOTT,  JJ.,  concur. 


CLABK  T.  BOUIiElB*S  EBTATB  et  aL 
(No.  8740.) 

(Supreme  Court  of  Oolorudo.    Feb.  5,  1917. 
Behearing  I>emed  April  2,  1917.) 

1.  Wills  «=a8S(l)— Natobe  of  iNSTBUUENr— 
Deeo  ob  Will. 

An  instrument  reciting  that  the  maker  "be- 
ing in  sound  mind  do  make  and  declare  this  to 
be  my  wieh  and  deed" :  All  just  debts,  etc.,  shall 
be  first  to  be  paid  from  estate,  and  in  considera' 
tion  of  kindness,  etc.,  "I  tell  and  convey  all  the 
rest"  of  my  estate  to  persons  named  and  to  th^ 
heirs  and  assigns  forever,  to  maintain  and  hold, 
and  nominating  one  of  the  beneficiariea  "as  my 
I^ral  grantee,''^  sufficiently  executed  as  a  deed, 
but  not  as  a  will,  will  be  hdd  to  be  a  deed,  where 
such  holding  will  effect  paymant  a  dim  ac- 
knowledged therein. 

[Ed.  Note.— For  other  cesea,  see  Wills,  Cent 
Dig.  n  208,  214,  217.] 

2.  Wills  «=»88(1)— Natubb  of  Imrraxnaan 
—Deed  ob  Will. 

If  an  instrument  cannot  be  given  effiaet  as 
B  will,  but  may  be  as  a  deed,  It  wul  be  oomrtrned 

as  such. 


nsd 

Dfg.  I 


.  Note.— For  other  cases,  see  WiBs,  Out. 

g.  88  208,  214,  217.]  . 

Hill  and  Garrlgnes,  JJ.,  dissenting.  . 

Error  to  District  Court,  Elbert  County;  W. 
S.  Morris,  Judge. 

Action  by  Ellen  L.  CJIark  against  the  Ea- 
tate  of  John  E.  Bonier,  deceased,  and  B.  EL 
Baldwin,  administrator.  From  a  Judgment 
for  defendant  on  demurrer,  plaintiff  appeals. 
Beversed. 

Harris  &  Price,  of  (Colorado  Springs,  for 
plaintiff  in  error.  Hilllard,  Lilyard  &  Flo- 
nlcum,  of  Denver,  for  defendants  In  error. 

TELI^B,  J.  The  plaintiff  in  error  brought 
suit  to  recover  certain  real  estate  and  per- 
sonal property  held  by  defendant  Baldwin 
as  admloistrator  of  the  estate  of  J<^  Boul- 
er,  deceased.  It  la  alleged  In  the  complaint 
that  said  Bouler  for  several  years  prior  to 
his  death  had  lived  in  plaintiff's  family  and 
been  cared  for  by  them;  that  in  considera- 
tion of  an  indebtedness  for  such  care,  and 
in  payment  thereof,  he  conveyed  to  plaintiff 
and  her  sons  the  pr<^rty  In  question.  The 
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instrument  under  which  plaintUf  dalms  Is 
set  out  as  followft: 

"I,  John  Bonier  of  Elbert  county,  state  of 
C(dorado,  being  in  sonsd  mSnd  do  miike  and  de- 
'dare  this  to  be  my  -wish  and  deed : 

"First,  all  just  debta  and  future  expenses 
Bball  be  the  (first)  to  be  paid  from  my  estate, 
moneys  and  credits. 

"Seemd.  for  and  in  eondderation  of  the  kind- 
ness and  benefits  of  board  and  other  kindness 
shown  me,  I  sell  and  convey  all  the  (rest)  of  my 
(estate)  both  real  and  personal  (to  be  divided  as 
follows):  One-half  to  Ellen  L.  Clark,  one-fourth 
to  Chas.  E,  CAaA  and  one-fourth  to  Fred  C. 
dark,  and  to  their  heirs  and  assigns  forever, 
to  maintain  and  bold.  I  nominate  Ellen  L. 
Glai^  as  my  legal  grantee  within. 

"Whereof  I  hereunto  set  my  hand  and  seal  this 
12tb  day  of  July,  A.  D.  lOOL 

"John  Bonier.  [Seal.] 

"Witness:  A.  G.  Putnam." 

It  is  farther  alleged  Qiat  said  deed  was 
then  duly  delivered  to  and  faUy  accept- 
ed by  the  plaintiff  and  her  sons,  the  said 
Charles  E.  Clark  and  Frank  G.  Clark,  "In 
fnll  payment  of  all  debts,  claims  and  de- 
mands against  the  said  John  Bouler,  subject 
the  payment  ot  hla  Just  AeiMa  and  expens- 
es"; and  that  plalntifTs  sons  subsequently 
coav^ed  their  Interests  to  ber.  Tbe  defend- 
ants demurred  on  ttie  ground  that  plaintiff 
had  filed  no  claim  against  the  estate  within 
the  time  allowed  therefor  by  law,  and  further 
that  the  eomplaint  did  not  state  a  .cause  of 
action.  The  demurrers  were  sustained,  but 
on  which  of  the  grounds  stated  does  not  ap- 
pear. Plaintiff  Meeting  to  stand  upon  her 
comiaBlnt,  Judgmmt  was  entered  against  her. 
The  plalntUC  in  errw  allies  error  In  the 
sustaining  of  demurrers  and  In  render- 
ing Judgment  against  her.  Defendants  In 
error  in  their  brief  argued  only  the  question 
of  the  suffldencgr  of  the  complaint,  and  we 
may  consider  the  other  grounds  of  demurrer 
as  abaiuloned. 

The  question  to  be  determined  is  whether 
the  80-(»Ued  deedt  1%'  when  properly  con- 
strued, a  deed  or  an  instrument  ot  a  cesta- 
mentary  character.  In  determining  this  we 
may  consider  the  drcumstanoea  under  which 
it  was  executed. 

The  demurrers  admit  the  allegations  of  the 
complaint  tiiat  Bonier  was  indebted  to  the 
plalnUff  and  her  sons  for  board,  lodging,  and 
care,  and  that  by  the  said  Instrument  pay- 
ment of  said  indebtedness  was  attempted  to 
be  made.  We  must  therefore  regard  the  In- 
strument, wtuttever  Its  character,  as  made 
upon  a  valuable  consideration.  It  was  in- 
tended to  provide  fbr  the  payment  of  Bonl- 
er's  debt  to  the  plaintiff  in  error. 

[1  ]  The  rule  Is  that,  when  the  language  of 
V  an  instrument  admits  of  two  constmctlone, 
one  of  whldi  will  render  it  effective,  and  the 
other  nugatory,  the  former  construction  wUl 
l>e  adopted,  for  It  la  not  to  be  auppmed  that 
the  Instrument  was  Intmded  to  be  a  nullity. 
Wyatt  V.  Irrigation  Co.,  18  Colo.  298,  S3  Pac 
144,  86  Am.  8t  Sep.  280;  8t  L  ft  D.  U  ft 


H.  Co.  T.  Tlem^,  6  Colo.  682;  Devlin  on 
Deeds,  {  8S0,  p.  1665. 

"Where  the  contract  as  a  whole  is  snsceptiUe 
of  two  meanings,  one  of  which  will  uphold  the 
contract  or  render  it  valid,  and  the  other  of 
which  will  destroy  it  or  zenda  it  invalid,  the 
former  vrill  be  adopted  so  as  to  m>hold  the  con- 
tract" g  Cyc.  nm. 

Counsel  for  defendants  In  error  contend 
that  this  Instrument  is  in  form  a  will,  in- 
valid, however,  for  want  of  witnesses.^  It  does 
not,  they  say,  pass  a  present  interest  in  the 
property,  and  no  interest  could  vest  under  it 
till  the  death  of  Bouler.  That  it  Is  invalid 
as  a  will  Is  not  disputed,  and  it  can  be  ef- 
fective only  as  a  deed.  If  at  all. 
■  It  la  clear  that  the  second  paragraph  of 
the  Instrument,  standing  alme,  would  con- 
stltute  a  deed  of  conveyance.  It  recites  a 
consideration,  which  would  be  wholly  unnec- 
essary in  a  will ;  uses  the  formal  words  of  a 
deed,  "sell  and  convey,"  and  clearly  Int«ided 
a  habendum  in  words,  "to  thdr  hdrs  and  as- 
signs .  forever,  to  maintain  and  hold."  It 
names  the  plaintiff  in  error  as  the  ^Oegal 
grantee"  of  the  grantor.  It  must,  then,  be 
determined  whether  or  not  the  previoos  par- 
agraphs are  so  in  conflict  with  the  terms  of 
the  second  paragraph  as  to  destroy  the  effect 
of  its  language  as  a  conveyance.  The  redtal 
at  the  outset  is  that  what  was  to  follow  was 
the  declarant's  "wish  and  deed." 

Does  the  next  paragraph,  as  Is  contended, 
postpone  the  vesting  of  all  Interest  in  the 
property  till  Bouler's  death?  It  does  not  so 
provide,  and  sodi  effect  can  be  given  it  only 
by  inference.  It  Is  not,  however,  a  necessary 
Inference,  and  since  it  would  render  the  In- 
strument Ineffective  for  any  purpose,  ve 
ought  not  to  Indulge  it  unless  it  la  necessary. 

[2]  It  seems  more  Consistent  with  the  lan- 
guage of  the  second  paragraph  to  construe 
the  first  paragraph  as  Imposing  a  condition 
aa  the  grant;  and  as  this  c<Histruadon  makes 
the  instrument  effective,  while  t^ie  oth»'  does 
not,  it  should  be  adopted.  The  rule  is  that  if 
an  instrument  cannot  be  given  effect  as  a 
will,  but  may  be  as  a  deed,  it  will  be  con- 
strued as  such.  Thomas  v.  Williams,  lOS 
Minn.  88,  117  N.  W.  155.  This  construction 
Is,  In  this  case,  in  accord  with  equity  and 
Justice,  since  it  effects  the  payment  of  an  ac^ 
knowledged  debt;  and  in  a  doubtful  case 
that  consideration  should  prevail.  Wolff  v. 
Hdblg,  21  Colo.  400,  43  Paa  133:  8  Oya  5Sr. 
It  does  no  violence  to  the  lai^age  of  the 
second  paragraiA  to  bold  that  it  passes  a 
present  interest  in  the  property,  and  that  is 
the  recognized  test  in  sndi  cases.  We  bold, 
therefore,  that  the  Instmnient  la  a  deed,  and 
that  the  court  erred  in  sustaining  the  de- 
murrers. 

The  Judgment  is  accordingly  reversed. 
HILL  and  6ARBI6UES,  JJ^  dlnent 
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BOYLBt.  POOR.  (N0.86S7.) 

(SopieBM  OoQit  of  Odorftdo.  Nov.  6, 1016.  Re- 
hearing Denied  AprU  2, 1917.) 

1.  JUBT  «5»14(2)— 'RlOHT  TO  JtlBT  TMA^Ma- 

TCTBB  or  AonoN — Breach  or  Aoert'0  Dutt. 
An  action  by  a  principal  to  recover  from  her 
agent  money  which  she  had  given,  to  him  to  be 
Iraned,  but  which  he  had  kept,  transferring  to 
her  a  note  owned  hy  him  which  he  represented 
as  a  note  for  Uie  loan  oi  her  iiione7t  is  ac- 
tion at  law  for  the  breach  of  his  duty,  either  ex 
delicto  or  in  assumpsit  for  money  received,  and 
plaintiff  is  therefore  entitled  to  trial  by  jury. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  67.] 

4.  FUNdPAI.  AHD  AOBHT  •S5»e7  —  ACTIOWS 
AOAIRBT  AOXHT  —  O0NVBB8IOH  PBIROI* 

pal'b  Monbt— Intebist. 
Under  Rev.  St  1908,  S  3162,  providing  that 
interest  may  be  allowed  on  money  received  to 
the  use  of  another  and  retained  withoat  the  own- 
er's knowledge,  a  principal  is  entitled  to  , inter- 
est on  money  ^iven  her  agent  to  loan  which  he 
converted  to  his  own  use. 

[Ed,  Note.— For  other  coses,  see  Principal  and 
Agent,  Cent.  Dig.  §§  127.  128.] 
3.  Appeal  ahd  Bbboh  ^1070(1)  —  Habm- 

LE8S  EBBOB— FOBU  07  VeBDIOT— -IlTtBREST. 
In  an  action  for  money  received,  error  in 
the  verdict,,  awarding  interest  on  the  amount 
recovericld  instead  of  awarding  an  equal  amount 
as  damages,  Is  not-  prejudicial, 

[Ed.  Note.— For  other  castt,  see  .^peal  and 
Error.  Cent  Dig.  H  42317^3.] 

Error  to  District  Court.  La  Plata  County ; 
Wm.  N.  Searcy,  Jndge. 

Action  by  Delia  E.  Poor  against  Owen  F. 
Boyle.  Judgment  for  the  plaintiff,  and  de- 
fendant brings  error.  Aillrmed. 

McCloskey  &  Moody,  of  Durango.  for  plain- 
tiff in  error.  Russell  &  Reese,  of  Durango, 
for  defendant  In  error. 

SGOIT,  J.  The  complaint  In  this  case,  in 
snbatance,  alleged  that  the  defendant  Boyle 
was,  and  for  a  long  time  prior  to  the  trans- 
actions involved  had  been,  engaged  In  the 
business  of  loaning  money;  that  be  had 
tlieretofore  loaned  and  collected  moneys  for 
the  plaintiff,  and  that  she  fully  trusted  him 
and  his  Judgment  as  to  land  values,  and 
relied  on  his  good  faith  In  the  matter  of 
placing  loans  for  her;  that  prior  to  the 
29th  day  of  March,  1910,  plaintiff  placed,  and 
caused  to  be  placed,  in  the  bands  of  the 
defendant  soms  of  money  In  the  aggr^te  of 
(2,500,  with  the  agreement  that  this  snm 
should  be  loaned  upon  safe  real  estate  se- 
curity, and  to  net  the  plaintiff  Interest  at  8 
per  cent,  per  annum ;  that  the  defendant 
afterward  represented  to  the  plaintiff  that 
he  had  made  a  safe  loan  for  her  of  the  said 
sum  of  $2,500,  and  delivered  to  her  the  prom- 
issory note  of  one  Herbert  H.  Smith  In  said 
sum,  payable  one  year  from  its  date,  and. 
In  addition,  two  Interest  notes  of  $100  each ; 
that  in  truth  and  in  fact  the  defendant  did 
not  so  loan  her  money  or  at  all,  but  gave 
the  plaintiff  a  note  in  that  snm  which  was 
hie  own  property,  and  which  was  secured 


Jointly  with  another  note  in  the  warn  ot 
VS.186.  also  the  property  of  defendant,  by 
a  trust  deed  upon  certain  lands;  that  the 
said  notes  and  trost  deed  were  executed  by 
Smith  to  the  defendant  in  renewal  of  other 
notes,  and  for  money  theretofore  advanced, 
by  defendant  to  Smith,  from  time  to  time, 
covering  a  period  of  sereral  years ;  that  de- 
fendant did  not  loan  the  money  for  plaintiff 
upon  safe  security  or  at  all  as  be  bad  agreed, 
but  instead  delivered  to  her  a  note  which 
was  his  own  property,  secured  as  above,  and 
that  she  was  thereby  defrauded  and  de- 
ceived and  did  not  discover  the  fraud  nntil 
some  time  In  1013.  The  plaintiff  tendered  in 
her  pleadings  and  In  court  the  said  $2,500 
note,  with  one  of  the  unpaid  interest  notcft 
Prayer  was  for  Judgment  in  the  sum  of  $2,600, 
with  Interest  fnuu  the  date  of  the  transac- 
tion, less  the  sum  of  $100  received  from  de- 
fendant in  payment  Of  one  of  the  interest 
notes.  The  allegations  of  the  complaint  were 
admitted,  with  the  exoeptloo  that  the  de- 
ception charged  was  denied,  and  the  defend- 
ant allied  that  be  explained  fully  to  the 
plaintiff  that  the  note  was  bis  property,  how 
it  was  secured,  all  the  facts  In  relation  to 
It,  and  that  the  plaintiff  with  such  knowl- 
edge purchased  the  note.  Verdict  and  judg- 
ment was  in  favor  of  the  plaintiff  in  the 
snm  of  $2,600  and  interest  from  the  date 
of  the  reception  of  the  note  by  plaintiff, 

[1]  There  are  two  assignments  of  error  re- 
lied on:  First,  that  the  case  was  tried  to  a 
Jury  over  the  objection  of  defendant,  the 
contention  being  that  it  Is  an  action  in 
equity  and  not  an  action  at  law;  second, 
that  it  was  error  to  allow  Interest  on  the 
principal  snm ;  the  argument  under  the  first 
assignment  being  that  plaintiff's  acceptance 
of  the  notes  Indorsed  "without  recourse" 
constituted  a  completed  written  contract  be- 
tween the  parties;  that  the  real  tellef 
sought  In  this  action  la  to  have  the  court 
Bet  aside  and  rescind  her  present  contract 
and  to  make  a  new  contract  or  enforce  a 
new  or  different  obligation  from  that  con- 
tained in  her  written  contract;  that  the 
rellet  sought  Is  an  appeal  to  a  court  of  equi- 
ty to  change  her  present  status  and  con- 
tract; and  that  the  right  to  a  money  Judg- 
ment is  the  result  of  such  power  in  the 
court  to  make  said  change,  and  a  mere  in- 
cident to  the  relief.  Ck)unsel  cite  many  cas- 
es from  this  court  to  sustain  this  contention, 
but  all  such  are  purely  equity  cases.  Involv- 
ing title  or  prtqwrty  either  In  trust  or  oth- 
erwise. This  case  Involves  the  relation  of 
principal  and  agent.  Under  the  testimony 
produced  by  the  plaintiff  she  was  entitled 
to  recover.  Tinder  the  testimony  produced 
by  the  defendant  the  plaintiff  was  not  en- 
titled to  recover.  It  was  for  the  Jury  to 
determine  the  fact  under  su<^b  conflicting 
testimony.  By  its  finding  It  determined  this 
question  of  fact  In  favor  of  the  plaintiff. 

The  court  fully  Instructed  the  jury  that 
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If  they  fimnd  from  a  preponderance  of  the 
erldence  In  favor  of  the  contentions  of  the 
plalnttfl  as  to  thU  queatlon  (rf  fact,  then 
their  verdict  sbonld  be  for  the  plaintiff ;  oth- 
erwise tor  the  defendant  The  Instmctlwu 
of  the  court  In  this  respect  seem  to  cor- 
rectly state  the  law  of  the  case.  This  left 
nothing  for  the  Jury  but  to  determine  the 
fact  This  to  not  an  action  to  change, 
amend,  or  rescind  a  contract  The  sole  ques- 
tion for  ttie  Jury  was  to  determine  what 
the  contract  was.  It  was  not  therefore  an 
eqiUtable  action  at  all.  Under  the  finding 
of  the  Jury  the  defendant  was  acting  as  the 
agent  of  the  plaintiff  with  an  express  un- 
dertaking to  do  an  act  requiring  both  skill 
and  fidelity  upon  which  the  plaintiff  relied. 
Therefore  It  to  the  breach  of  duty,  and  not 
the  fraud,  which  form  the  basis  of  the  ac- 
tion. It  is  a  case  where  the  agent,  having 
received  the  money  of  his  principal  to  per- 
form a  specific  trust,  wholly  omitted  to  per- 
form such  trust  and  c<mverted  the  money 
to  hto  own  private  use.  Thia  breach  of  du^ 
subjects  the  agent  to  an  ictlon,  either  in  ex 
delicto  or  of  assumpsit  Reeslde  Ex.  v.  Bee- 
side,  49  Pac.  322.  88  Am.  Dec.  603  ;  81  Gyc. 
1608,  1609. 

The  principle  is  well  stated  In  Challto 
WyUe.  86  Kan.  S06,  U  F8&  488,  where  U 
was  said: 

"Wherever  a  person  commits  a  wrong  aninst 
the  estate  of  another,  with  the  intention  oi  ben- 
efiting his  own  estate,  the  law  will,  at  the  elec- 
tion of  the  party  injured,  imply  or  presume  a 
contract  on  Che  part  of  the  wrongdoer  to  pay  to 
the  party  injured  the  fall  value  of  all  benefits 
resulting  to  such  wrongdoer,  and  in  such  a 
case  the  partr  injured  may  elect  to  sue  upon 
the  implied  contract  for  the  value  of  the  benefits 
reoaivM  by  tiie  wrongdoer." 

King  T.  Mackellar,  10»  N.  Y.  216.  16  N.  D, 
201,  presents  a  case  very  simlhir  In  tact  and 
In  which  the  precise  prindpte  to  Involved. 
It  was  there  said: 

"We  diink  that  there  was  no  Investment  at  all 
of  ^aintifrs  moneys;  and.  if  what  was  done 
by  defendant  can  be  assumed  to  have  been  in  the 
nature  of  an  investment,  it  was  unauthorized, 
and  was,  in  any  case,  not  such  as  the  courts 
will  countenance  or  allow  In  one  acting  in  a 
fiduciary  capacity  for  another.  When  plaintiff 
discovered  the  facts,  then  she  had  the  right  to 
repudiate  and  disregard  the  defendant's  acts, 
and  to  revoke  the  defendant's  authority  to  dis- 
pose  of  her  moneys  and  to  reclaim  the  posses- 
sion of  those  moneys,  of  which,  on  one  theory  of 
the  case,  no  Investment  had  been  made,  and,  on 
the  other  theory,  but  a  colorable  and  unauthor- 
ixed  investment  was  set  up.  If  there  was  no 
investment,  she  bad  the  right  to  revoke  the 
original  authority  and  to  reclaim  her  moneys. 
If  there  was  a  disposition  of  them,  by  some 
form  of  Investment  not  authorized  by  the  terms 
of  the  agency,  and  not  sanctioned  by  the  law, 
then  the  matter  stood  as  if  no  investment  had 
been  made,  and  she  had  the  right  to  revoke  his 
authority  and  to  reclaim  her  moneys.  It  was 
tiie  discovery  of  the  true  state  of  affairs  that 
gave  her  the  right  to  revoke  her  authority  to  the 
defendant  and  to  demand  back  her  moneys,  and, 
upon  a  i%fusal  to  complyi  to  commence  an  ac- 
tion against  him." 

The  principle  seems  to  be  well  sustained  in 
the  following  cases:  Beyer  v.  Blalsdell,  26 


Colo.  App.  387.  143  Pac.  387;  Whitehead  v. 
Linn,  45  Colo.  427,  102  Pac.  287. 

[2]  The  alleged  error  as  to  excess  Jndg- 
meat  cannot  be  sustained.  SectUm  3162,  Bev. 
Stat  190S,  provides,  among  other  things,  that 
Interest  at  the  rate  of  8  per  cent  per  annnm 
may  be  allowed  "on  money  received  to  the 
use  of  another  and  retained  without  tbe  own- 
er's knowledge."  Thto  seems  to  be  tbe  tact 
in  this  case,  and  tbe  statute  applies. 

[3]  The  rule  of  law  to  also  that  where 
money  or  property  belongii^  to  one  person 
has  been  received  and  converted,  tha  meas- 
ure of  damages  to  the  value  ot  the  m<mey  ot 
pnwerty,  with  damagea'  equal  In  amoant  to 
legal  interest  for  the  time  tbe  money  was 
converted.  The  verdict  was  for  "tbe  anm  of 
$2,600,  with  interest  at  8  per  cent  per  annna 
from  AprU  IS,  1910.  to  Marcli  24.  UUS,  less 
$100."  It  to  not  contended  but  tbat  tbto  was 
the  eact  amount  to  which  tbe  ptolntlit  was 
entitled  under  the  finding,  bnt  that  the  Jury 
allowed  It  aa  Interest  and  not  as  damage.  It 
to  not  explained  how  tbto  oonld.  In  any  man- 
ner, prejudice  the  defendant,  and  it  oonld 
not  nie  Jury  named  It  as  Interest  and  tbe 
law  allowed  it  as  damages,  In  tbe  precisely 
stated  amount  TblE  was  not  prejudicial  er- 
ror. 

Thto  question  has  been  expressly  determin- 
ed as  against  the  contention  ot  plalntig  Id 
error  in  the  case  of  Perkins      ICarra^  15 

Cola  262,  26  Pac.  168. 
Judgmoit  affirmed. 


WBJTB,  a 
cur. 


and  OABBIOUES.  ocm* 


BXPANSION  GOIJ>  MINING  &  liEASIXG 
CO.  V.  CAMPBELL.    (No.  S74a> 

(Supreme  Court  of  Colorado.  Jan.  2, 1917.  Be- 
hearlng  Denied  en  Banc  AprU 
2, 1017.) 

1.  Evidence  <^550(1)— Opinion  Evidkrce— 

FOBM  OF  QtrESTION. 

In  an  action  to  recover  an  attorney's  fees,  a 
gnesticm  as^  expert  witnems  as  to  tbe  valoe 
of  the  aervices  rendered  by  plaintiff,  aasumiog 
he  had  rendered  those  testified  to  by  him,  is  ia 
proper  form. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2366.] 

2.  Apfeu,  and  Bbbob  «=s>1062((9— Habmuss 
EsBoa— Opinion  of  Bxnan  — Bvvxot  op 
Vebdiot. 

In  an  action  for  an  attorney's  fee  testimony 
by  an  expert  as  to  the  value  of  services  render- 
ed, based  on  plaintiff's  testimony  when  the  ex- 
pert had  not  heard  all  of  plaintiErs  cross-exami- 
natioo,  was  not  prejudicial  to  defendant  where 
other  experts  who  did  hear  all  of  the  cross-exam- 
ination fixed  a  higher  value  for  the  services,  and 
the  verdict  was  for  a  sum  leas  than  that  fixed 
by  any  of  the  experts. 

[Ed.  Note. — For  other  cases,  see  A^sal  snd 
Error,  Cent  Dig.  {  41T6.] 

3.  Evidence  ^=9l83(4>— Sbcondabt  Evinuici 
—Foundation — MiNtrrxs  or  Meeting. 

In  an  action  for  fees  tk  an  attorney  for  a 
corporation,  where  plainUff  testified  that  he  had 
seen  the  minutes  containing  the  resolution  «b- 
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ploying  him  at  one  time,  but  that  later  the  of- 
ficers aenied  they  bad  such  mlDutea,  and  plain- 
tiff liad  searched  the  minute  book  for  them,  pa- 
rol testimonr  as  to  die  mbstance  of  resola- 
tion  was  adminiUe. 

[Ed.  Note.— For  other  ouH,  Me  Evidence, 
Cent.  Dig.  |  614J 

4.  Stidbncb  «=»370(m  — Docuirntakt  Eti- 

DENOE  —  COBPOKATE  MlHTTTM  —  lOTCNTinOA- 

TION. 

Hie  purported  minute  book  of  a  corporation 
was  properly  exdaded  from  evidence  where  that 

Krtion  sought  to  be  used  was  not  identified  » 
ving  been  made  by  the  offlcar  charged  with 
that  duty. 

[Ed.  Note.— For  other  cases,  aee  EMdence, 
Cent.  Dig.  i  1662.] 

5.  Attosnkt  and  Cucknt  «»ie6<l)— AonoK 
*  FOB  Attobnet's  Fbbs— Evidence  —  Bxuc- 

VANCT. 

In  an  action  for  fee*  of  an  attorney  for  a 
corporation,  the  stock  certificate  stnb  booh  was 
proper!^  excluded  as  irrelevant  where  there  was 
no  testimony  that  the  attorney  bad  been  oonsult- 
ed  in  regard  to  issuing  liie  stock  or  had  any- 
thing to  do  with  it 

[Ed.  Note,— For  other  cases,  see  Attomej  and 
Client,  Cent.  Dig.  i  368.] 

6.  Appeal  ahd  Ebbob  «=»679(1),  719(10)  — 

QT7EBTI0N8  P BESB NTS D— CONTENTS  Or  ReO- 

oED — Bill  of  Pabtioulabs. 
Alleged  error  in  admitting  evidence  as  to 
items  not  included  in  plaintiff^  bill  of  particu- 
lars cannot  be  considered  where  the  bill  of  par- 
ticulars was  struck  from  the  record  on  error  be- 
cause it  had  not  been  offered  in  eridence,  and 
no  error  was  assigned  to  the  ruling  of  the  court 
striking  it  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentJ>ig.  H  SlSTS.  2879,  2979, 2982,  3490.] 

7.  APFEAX.  AlfD  Ebbob  4s>1060())— Habhlbss 
Ebbob— Abouuent  of  Counsel— Bbplt  to 
Oppobino  Abotthent. 

In  an  action  for  an  attorney's  fees,  where 
the  defendant's  attorney  in  his  argument  to  the 
Jury  repeatedly  went  outside  of  the  record  in 
his  personal  attack  on  plaintiff,  notwithstanding 
plaintiff's  objections  and  a  statement  by  the 
court  that,  if  he  persisted  in  it,  plaintiff  or  his 
counsel  would  have  an  ^portunity  to  answer 
it,  argument  by  ^lalntiff^s  connsd  outside  of 
the  record  in  which  he  attacked  defendant's 
coonsel  and  eulogized  plalntitf  was  not  pr^jodl- 
cial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  I^.  S  4135.] 

&  Tbial  «s»i20(2>— Abguvent  or  Comaor- 
Deduction  tbou  Etidbmoe. 
In  an  action  for  the  fees  of  an  attorney  for 
a  corporation,  where  plaintiff's  testimony  was 
that  the  defendant  agreed  to  pay  him  well  for 
his  services  if  the  company  became  a  success, 
otherwise  he  was  to  have  nothing,  and  there 
was  evidence  that  two  of  the  directors  had  con- 
siderable stock  in  the  company  and  probably 
had  speculated  in  it,  that  large  dividends  had 
been  paid,  and  that  some  diBsatiafaction  had 
been  expressed  by  stockhoidera  concerning  the 
management  of  the  company  by  one  of  those  di- 
rectors, a  statement  by  plnintifTs  counsel  that 
one  of  those  directors  had  made  ¥2(X>,000  out 
of  the  defttidant  ennpanr  and  that  the  others 
had  made  $160,000  was  not  entirely  outside  the 
record,  though  counsel  may  have  had  to  stretch 
his  reasoniog  powers  to  make  such  deduction 
from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  I  286.] 


9.  Gobpobatiohb  4a»4480i)— Contract*— Rat- 
ification—Contbaot  Hadb  Bbfobb  Inoob- 

pobation. 

A  contract  by  persons  named  as  the  first  di- 
rectors of  a  corporation  employing  an  attorney 
for  the  corporation  before  ute  certificate  of  in- 
corporation was  filed  was  ratified  by  the  corpo- 
ration where  the  same  persons  as  directors  after  ' 
the  incorporation  recognized  the  contract  and 
accepted  plaintiff's  services  thereunder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1790,  1792.] 

10.  Tbial«s>296(1)  — Habulebs  Ebbob— IN- 
BTBUCTioNB— Cube  bt  Otbeb  Instbuctions. 

The  giving  of  an  instruction  which,  stand- 
ing alone,  misnt  be  ambiguous,  but  which  could 
not  have  mi^ed  the  jury  when  read  in  connec- 
tion with  another  instruction,  does  not  require 
a  reversal  of  the  judgment 

rEd,  Note.— For  other  cases,  see  Trial.  Cent 
Dw.  H  706-707.] 

U.  Tbial  «S3252(16)— InsntucraoNS— appli- 
CABUJTY  TO  Evidence— ILLBOALITT  of  At- 

TOBNET'S  SEBVICES. 

In  an  action  for  fees  of  an  attorney  for  a 
oorporation,  evidence  that  the  attorney  persuad- 
ed the  post  office  inspector  to  defer  action  on 
a  threatened  fraud  order  against  the  corpora- 
tion until  the  directon  conld  reach  the  dty,  it 
being  shown  that  the  directors  understood  the 
corporation's  business  in  detail  so  as  to  better 
present  the  facts  and  show  that  the  company 
was  lawfully  entitled  to  the  use  of  the  mails, 
does  not  warrant  an  iostruction  on  the  right 
to  recover  for  illwU  services. 
_rEd.  Note.— For  other  eases,  aee  Trial.  Gent 
Dig.  I  600.] 

12.  Tbial   «=9251(4)  —  Instbuctions  —  Con- 
fobhitt  to  plxadxna. 

In  an  action  on  a  contract  for  attorney's 
fees,  where  the  statute  of  frauds  was  not  put 
in  issue  by  the  answer,  an  instrnctioa  requested 
by  defendant  pertaining  thereto  was  properly 
refused. 

_rEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  691.] 

13.  Appeal  and  Ebbob  <8=3>801  —  QuxsnoNS 

PBKSENTED— ASBIONHBTS  NOT  IRCLUDID  XIT 

MOTION  FOB  New  Tbial. 
In  an  action  for  fees  of  an  attorney  for  a 
corporation,  assignments  of  error  by  defendant 
not  included  in  the  motion  for  new  trial  held 
not  properly  beftve  t2ie  SuDreme  Court  for  con- 
sideratiu). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1748, 17S-1766.r 

Error  to  IMstrlct  Court,  Pueblo  Count?; 
0.  8.  Essex,  Judge. 

AcUon  hj  David  M.  Campbell  against  tbe. 
E:i^nslon  Gold  Hlnlng  &  Leasing  Company. 
Judgment  for  the  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Rehearbig  denied  en  banc;  Wblte,  0. 
not  participating. 

Adams  &  Gast,  of  Pueblo,  for  plaintiff  In 
error.  James  A  Park  and  W.  J.  Kerr,  both 
of  Pueblo,  for  defendant  In  error. 

HILL.  J.  This  action  was  instituted, 
the  defendant  in  error  (hereafter  called  the 
plaintiff)  to  recover  $8,000  from  the  plaintiff 
in  error  (hereafter  called  the  defendant)  for 
services  rendered  as  an  attorney  at  law.  The 
complaint  contains  two  counts.  The  first  waa 
for  drafting  the  defendant's  articles  of  In- 
corporation and  assisting  in  Its  organizatloor 
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etc:  The  second  was  ft>r  acttng  as  Its  general 
counsel  for  a  term  of  years  and  In  attending 
to  certain  litigation,  eta»  acoonnt  b^ng  thus 
emptied,  etc.  TbB  answer  denies  every- 
tlilQg,  and  alleges  that.  If  uiy  services  were 
.rmdered,  tbey  bad  been  paid  for,  etc.  Tbe 
verdict  of  the  jury  was  a  general  one  In 
fiiTor  of  the  plalnflfl  In  the  sum  of  $3,100. 

Nnmerons  assignments  of  error  pertain  to 
the  defendant's  cross-^amlnatlon  of  plain- 
tiff's witnesses.  It  Is  unnecessary  to  explain 
these  in  detail;  they  pertain  to  questions 
largely  in  tba  dls<n«tioD  of  the  trial  court 
We  find  no  abuse  of  discretion  shown. 

[1]  The  defendant's  objections  to  the  form 
ot  the  auestlooB  to  plaintUrs  expert  witness- 
es upon  the  value  of  the  services  rendered  are 
not  well  taken.  While  in  a  sense  they  were 
not  hypothetical,  yet  in  another  sense  they 
were ;  for,  by  referring  to  the  plaintiffs  tes- 
timony or  the  services  rendered  as  testified 
to  by  htm,  they  made  the  assumed  truth 
thereof  the  basis  of  the  questions.  In  Rogers 
on  Expert  Testimony  (2d  Ed.)  S  29,  it  is  said: 

"It  is  not  olwavB  necessair  that  a  hypotheti- 
CRl  qaestloii  should  be  asked  in  a  formal  man- 
ner/' 

In  section  46  the  author  also  states : 

'^ia  [an  ezperfs]  opinion,  to  be  admisrible, 
must  be  founded  nther  on  his  own  peraonal 
knowledge  of  the  facts,  upon  facts  testified  to 
in  court,  or  else  upon  an  hypothetical  question." 

In  McGollum  t.  Seward,  62  N.  Y.  816.  the 

following  question  was  held  propn: 

"AAsuming  that  the  services  rendered  were  as 
described  ^  the  plaintiff,  what  were  Uiey 
worth?" 

This  Is  the  line  of  questions  propounded  in 
this  case.  While  there  may  have  been  some 
slight  deviations,  as  stated,  we  do  not  think 
anything  was  admitted  of  sufficient  impor- 
tance to  prejudice  the  interest  of  the  de- 
fendant. 

[2]  While  It  is  true  that  Attorney  Eoperllk 
admitted  that  he  had  not  heard  all  of  Mr. 
Campbell's  croas-examinatlou,  when  permit- 
ted to  give  his  opinion  concerning  the  value 
of  the  services  rendered,  we  do  not  think 
that  his  (Campbell's)  cross-examination  In 
any  way  modified  his  previous  testimony  con- 
cerning the  services  rendered  by  him,  hence 
could  not  have  changed  Mr.  Koperllk's  tes- 
timony. Other  attorneys,  after  hearing  all 
of  Mr.  Campbdl's  cross-examination,  placed 
a  higher  value  on  his  services  than  Mr. 
Koperllk  placed  on  them.  T^e  Jury,  at  least 
to  a  certain  extent,  disregarded  the  testimony 
of  all  of  them,  for  the  reason  that  It  award- 
ed the  plaintiff  a  much  smaller  sum  than  in 
the  opinion  of  any  of  these  attorneys  he  was 
entitled  to.  In  such  circumstances  we  can- 
not conceive  that  the  defendant  was  In  any 
manner  prejudiced  upon  account  of  Mr. 
Koperllk  having  failed  to  hear  all  of  Mr. 
Campbell's  cross-examination.  Swanson  v. 
MeUen,  66  Minn.  486,  68  N.  W.  620;  iOlegel 
V.  Altken.  M  Wis.  432,  60  N.  W.  97,  86  L.  & 


A.  248,  69  Am.  St  Rep.  901;  Hand  t.  Bxook- 
llne,  126  Mass.  324. 

[3]  Hie  plaintiff  ma  allowed  to  offer  parol 
testimony  concerning  the  substance  of  a  res- 
olution pasaed  at  a  meeting  of  the  board  of 
dlrectOTs  of  defendant  company.  In  Ote  dr- 
cnmstances  of  this  case  we  find  no  emit  in 
this  respect  Mr.  Campbell  testified  to  bis 
seardiing  for  the  ndnote  hvA ;  also  that  be 
had  seen  these  minutes  at  one  time,  and  that 
later  ^en  he  tried  to  find  than  the  ofllcers 
denied  they  had  any  such  or  any  except  those 
written  In  a  certain  book,  wbl<di  was  not 
pn^rly  Identlfled  by  any  one. 

[4]  Under  the  ruling  In  the  Union  Gold 
Mining  Company  t.  Bo^  Mountain  National 
Bank,  2  OtOo.  B6B,  the  purported  mlnnte  book 
offered  in  erldeooe  by  the  defendant  was 
properly  refused  for  lack  of  Identiflcatlon  ot 
that  pctftlon  sought  to  be  used  as  ertdenoe  at 
the  time  It  was  offered. 

If]  We  cannot  agree  that  the  conrt*9  re- 
fusal to  admit  the  stodc  certlfknte  stub  book 
was  prejudicial,  error,  ^^ere  was  no  testi- 
mony that  Mr.  Campbdl  had  been  omuotted 
in  regard  to  issuing  the  stock  or  that  1m  had 
anythbig  to  do  with  it  We  do  not  think 
these  ftiets  could  have  had  any  l>eartng  opcm 
the  question  of  whether  he  was  or  was  not 
employed  by  the  defendant  company  or  per- 
tain to  the  amount  of  his  compensation. 

[I]  It  is  claimed  that  the  court  erred  in  ad- 
mitting evidence  as  to  items  not  included  in 
the  plalutUTs  bill  ot  particulars.  Counsel 
admit  that  this  bill  la  not  in  the  record. 
They  say  that  at  the  request  ot  the  plaintiff 
the  lower  court  struck  It  ttom  the  record  on 
error  because  It  had  not  hem  offered  In  evi- 
Amoa,  for  which  reason  It  could  not  be  in- 
cluded in  the  record  here.  No  asdgnment  of 
error  is  predicated  upm  this  ruling,  and  we 
are  not  at  liberty  to  oonsld^  the  contents  ot 
something  which  is  not  In  the  record. 

[7]  Seventeen  assignments  of  wror  are 
based  upon  alleged  Improper  remarks  of  coun- 
sel for  plaintlft  In  argument  to  the  jury  and 
claimed  to  have  been  tolerated  by  the  court, 
A  ^eat  deal  of  this  grows  out  of  remarks 
made  concerning  defendant's  counsel.  In  an- 
swer to  his  argument  In  his  attack  upon  the 
plaintiff.  Tls  true  the  plaintiff  was  an  at- 
torney. He  had  testified  and  his  testim<Hiy 
and  actions  throughout  the  history  of  the 
transaction  in  c<mnectioa  therewith  were 
matters  to  be  commented  on  in  the  argument 
to  the  Jury,  but,  according  to  the  record,  as 
approved  by  the  trial  court,  counsel  for  the 
defendant  had  gone  outside  of  it  in  a  per- 
sonal attack  upon  plaintiff.  After  objections 
were  Interposed  he  persisted  In  this  line  of 
argument  When  objections  were  again  made 
the  court  said: 

"This  is  argumeDt  of  counsel  and  is  outside 
of  tbe  record,  but  if  counsel  perusts  the  fdaiotiff 
or  bia  counsel  will  have  an  opportunity  to  an- 
swer it." 

Counsel  for  defendant  still  persisted  is 
similar  argument,  and  counsel  for  the  piala- 
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tiff  In  closing  likewise  went  outside  of  tlie 
record  In  answering  this  argnment,  and  In 
their  eulogy  of  the  plaintiff  and  sarcasm  to- 
ward and  abuse  of  defendant's  counsel.  Had 
these  attach  been  against  the  defendant  in- 
stead of  Its  counsel,  the  question  would  be 
serious;  but  as  they  were  otherwise,  and  in 
answer  to  those  of  plaintUTs  counsel,  after 
he  had  persisted  In  bis  Improper  line,  when 
previously  warned  they  would  be  allowed  this 
{HlTllege,  although  all  was  improper,  we  can- 
not agree,  when  the  nature  of  the  case  Is  con- 
sidered, that  the  defendant's  rights  were  prej- 
udiced thereby,  especially  In  view  of  the  trial 
court's  opinion  to  the  contrary. 

[f]  PlalntlfTs  counsel  stated  to  the  jury 
that  a  Mr.  McDavld  had  made  $200,000  out 
of  the  defendant  company,  and  that  a  Mr. 
Knight  had  made  $150,000.  He  also  said 
that  Mr.  Mcl>avld  had  been  charged  and  was 
gnllty  of  padding  the  defendant's  pay  roll. 
Objections  were  made  to  these  statements. 
The  contract  between  the  plaintiff  and  the  de- 
fendant, per  plaintiff's  Terslon,  was  that  he 
was  to  be  w^l  paid  for  his  services  If  the 
com[>any  .became  a  success,;  otherwise  he 
was  to  have  nothing.  For  this  reason  the 
success  of  the  company  became  a  material 
issue.  Mr.  McDavld  and  Mr.  Knight  had  been 
directors  of  the  company;  had  owned  con- 
siderable stock ;  probably  had  speculated  In 
It.  73iere  Is  evidence  from  which  It  might  be 
argued  that  large  dividends  had  been  paid; 
also  that  Mr.  McDavld  at  one  time  was  In 
charge  of  the  management  of  the  company, 
and  ixHslbly  some  dissatisfaction  had  been 
expressed  by  stockholders,  etc.,  concerning  his 
management,  etc.  When  these  facts  and  oth- 
ers brought  out  during  the  trial  are  consider- 
ed, we  cannot  agree  that  plaintiffs  counsel 
was  entirely  outside  the  record  In  making 
these  statements,  and  that  tiiere  was  not  evi- 
dence upon  which  It  could  be  claimed  they 
were  prc^rly  predicated,  although  counsel 
may  have  had  to  irtretcb  his  reasoning  pow- 
ers considerable  to  reason  out  his  ultimate 
deductions  assumed  to  be  gathered  there- 
from. 

[I]  It  Is  ui^ed  that  the  meeting  of  the 
board  of  directors,  at  which  the  plaintiff 
claims  his  contract  of  future  employment  was 
made  was  before  the  articles  of  incorporation 
were  filed  with  the  secretary  of  state,  and' 
for  that  reason  Invalid.  The  evidence  is  con- 
flicting upon  this  question,  but,  if  such  were 
the  case,  it  is  conceded  that  the  articles  of 
Incorporation  had  been  executed,  and  that 
the  board  of  directors  named  therein  was 
present  at  the  time  the  defendant  claims  a 
meeting  was  held,  and  that  for  several  years 
thereafter  these  same  members  continued  to 
fill  the  position  as  directors  for  the  company. 
There  is  testimony  that  during  all  of  this 
time  they  recognized  this  contract  and  ac- 
cepted the  plaintiff's  services  thereunder,  etc, 
which  acts,  If  true,  even  though  the  contract 
was  made  before  the  articles  of  Incorporation 
were  fUed  with  the  secretary  of  state,  would ; 


bring  it  within  the  rule  of  a  ratified  contract 
by  the  corporation.  Possell  v.  Smith,  30  Colo, 
m,  88  PRC.  1064;  Colo.  D.  &  W.  Co.  v.  Adams, 
6  Colo.  App.  190,  37  Pac.  39;  Arapahoe  In- 
vestment Co.  V.  Piatt,  5  Colo.  App.  515,  39 
Pac.  584;  Grand  Co.  v.  Rollins.  13  Colo.  4, 
21  Pac.  807;  German  American  Co.  v.  State 
Bank,  26  Colo.  App.  242,  142  Pac.  189;  10 
Cyc.  1072-1076;  Paxton  Cattle  Co.  v.  First 
National  Bank,  21  Neb.  621,  33  N.  W.  271,  59 
Am.  Rep.  862;  McArthur  v.  Times  Printing 
Co.,  48  Minn.  319,  51  N.  W.  216,  31  Am.  St. 
Rep.  653;  Bommer  v.  Am.  Spiral  B.  H.  Mfg. 
Co.,  81  N.  Y.  468 ;  Schreyer  v.  Turner  Flour- 
ing Co.,  29  Or.  1.  43  Pac.  719;  Wall  v.  Niag- 
ara M.  &  S.  Co.,  20  Utah,  474,  59  Pac.  399. 

[10]  When  considered  as  a  whole,  we  find 
no  prejudicial  error  In  the  Instructions  ^ven. 
While  instruction  No.  8,  standing  alone,  might 
be  subject  to  criticism  as  being  ambiguous, 
yet  when  read  In  connection  with  instruction 
Na  4,  we  do  not  think  that  the  Jury  could 
have  been  misled  It  Instruction  No.  4-  Is 
supported  by  the  authorities  heretofore  cited 
concerning  the  rattflcatlon  by  a  corporatltn 
of  the  acts  and  d(dngs  of  Its  directors  prior 
to  Its  Incorporation.  Instruction  No.  3  prt^ 
erly  told  the  jury  that,  In  order  to  determine 
the  terms  of  employment,  they  could  consider 
all  the  evidence  on  that  question,  etc  The 
consideration  of  this  evidence  Included  the 
parol  testimony  as  to  what  was  done  at  the 
meeting  of  the  board  of  directors  at  a  certain 
time,  and  is  controlled  by  the  reasoning  here- 
tofore given  concerning  the  admlsi^on  of  this 
testimony. 

[11]  The  defendant's  instmctlon  No.  2  was 
properly  refus&d.  There  was  no  evidence  to 
show  that  the  plaintiff  attempted  to  render 
any  services  In  violation  of  public  policy  or 
good  morals,  or  to  unduly  influence  the  post 
ofRce  inspector  in  the  discharge  of  his  duty, 
but,  to  the  MHitrary,  it  did  Include  the  suc- 
cessful attempt  of  the  plaintiff  in  persuading 
the  Inspector  to  defer  action  until  the  direc- 
tors of  the  defendant  could  reach  Pu^lo. 
was  shown  that  they  understood  the  defend- 
ant's business  In  detail  so  as  to  better  pre- 
sent all  the  facts  pertaining  thereto  In  order 
to  show  that  everything  was  all  right,  and 
that  the  company  was  pn^rly  and  law- 
fully entitled  to  the  use  of  the  malls,  etc. 

[12]  The  statute'  of  frauds  pertaining  to 
time  and  the  debts  of  another  not  having  been 
put  In  Issue  by  the  answer,  defendant's  In- 
struction No.  9,  pertaining  thereto,  was  prop- 
erly refused.  Pettlt  v.  Mayhew,  43  Colo.  274, 
95  Pac  939;  HamUl  v.  Hall,  4  Colo.  App. 
290,  35  Pac.  927;  Cerruslte  Mining  Co.  v. 
Steele,  18  Colo.  App.  216,  70  Pac  1091 ;  Mc- 
Lure  V.  Keen,  25  Colo.  284,  53  Pac  1058; 
Benjamin  v.  MatUer,  3  Colo.  App,  227,  32 
Pac.  837;  TynoQ  v.  Despaln,  22  Colo.  240,  43 
Pac  1039. 

[13]  Oth«>  assignments  have  been  consid- 
ered. There  being  111  in  all,  It  would  unnec- 
essarily prolong  this  t^lnlon  to  CMnment  upon 
I  each  in  detail.  Some  were  not  Included  la  the 
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motion  for  a  new  trial,  for  which  reastm  tbey 
are  not  properly  before  us  for  ctuislderaUon. 

Snfflce  to  say  that,  when  the  record  la  con- 
sidered as  a  whole,  we  find  no  error  of  soffl- 
clent  Importance  to  Jwtilj  a  rerrasal*  for 
which  reason  tiie  Judgment  wUl  be  affirmed. 

Affirmed. 

OASBEBT,  a  J.,  and  TELLEKB,  con- 
cur. 


HOFTUAN  et  aL  T.  DOBBIS. 

(Sopreme  Ooort  of  Oregon.    March  13,  1917. 
On  Petition  for  Blearing,  April  S, 
1917,) 

1.  EriDENOE  «=3>4ei(2)  —  Fabol  Btidenck  — 
CSoN9iBTTonoif  or  Deed. 

There  beinc  no  ambiguity  In  a  deed  a«  to  lo- 
cation of  land  over  which  easement  of  way  is 
granted,  and  mistake  or  imperfection  of  writing 
not  being  pleaded,  partA  evidence  as  to  intent 
of  parties  at  time  of  execation  is  inadmisrible. 

[EU.  Note.— For  other  eases,  see  Bvidence, 
Cent  Dig.  I  2130.] 

2.  Baskhents  «=:>S0(2)— Bt  Osaitt— Bxtin- 
ouxshubnt  bt  nonubeb. 

A  grantee  of  an  easement  appurtenant  to 
land  has  the  some  right  of  property  In  it  as  in 
the  land,  and  no  more  loses  it  by  mere  nonnser 
than  he  would  the  land  by  failure  to  occupy  or 
cultiTate  it. 

[Ed.  Note.— For  other  eases,  see  Basements, 
Cent  Dig.  I  78.J 

3.  Basshents  <a=>32  —  Bt  Grant  —  Brnif- 

GT7ISHUENT— AdTSBSB  POSSESSION. 
An  easement  by  grant  Is  lost  if  Its  grantee 
is  prerented  from  raijoyiag  it  by  open,  unequivo- 
cal, contlnned  use  by  the  Mrrimt  own«,  that 
is,  by  such  a  use  as  is  incompatible  with  pos- 
session and  use  of  the'easement  by  the  dominant 
owner,  and  such  adverse  possession  continues 
for  the  period  for  aoquiring  an  adverse  interest 
in  real  property. 

[Ed.  Note.^£\>r  other  cases,  see  Easements, 
Cent  Dig.  S  84.] 

4.  Easeuekts  (&=>82  —  Bxtinouishicbht  — 
Advvbse  Possessioh. 

Adverse  posaearitHi,  extinguishing  easement 
of  way  by  grant  over  alley,  is  not  established, 
where  the  only  obstructionB  are  a  gate  at  en- 
trance of  alley,  erected  by  the  grantee  for  great- 
er privacy,  and  thereafter  for  a  couple  ot  years 
a  board  fence  at  the  same  point,  built  by  the 
grantor,  and  occupation  witn  a  peanut  wagon 
of  the  aUey  by  the  grsntor'a  tenant. 

[Ed.  Note. — For  o^er  cases,  see  Easements, 
Gent  Dig.  {  84.] 

On  Behearinf.- 

6.  Evidence  <8=»450(3>— Pabol  Etiobkoi  — 
Ahbiquotts  Deed. 
There  is  no  patent  anbignity,  requiring  ex- 
trinsic explanation,  as  to  location  of  land  over 
which  easement  of  way  is  granted,  by  deed  of 
land,  commencing  at  southwest  comer  of  lot  4, 
block  11,  of  "M/s  donation  to  Ia  county,  now 
part  of  EL  City,  <«  comer  of  W,  and  N.  itraets ; 
thence  east  on  N,  street  106  feetj  thence  north 
62  feet;  thence  west,"  etc.,  "with  a  right  of 
way  for  wagons  through  an  alley  12  feet  wide 
on  the  east  side  of  said  lot  between  the  hotel 
and  P.  &  M.'s  butcher  shi^iF''— the  right  of  way 
being  over  the  alley  for  the  length  oi  the  east 
side  of  the  lot,  as  indicated  by  the  word 
"through,"  where  the  hotel  and  butcher  shop 
abut,  as  this  can,  as  is  permissible,  be  located 


with  the  aid  of  the  pabUe  map^  evidently  re- 
ferred to  by  the  descnption. 

[Ed.  Note.— For  other  cases,  see  Bvidenc^ 
Cent  Dig.  SS  2068.  2069.] 

Department  1.  Appeal  from  Otrcnlt  Oooit, 
Lane  Coun^;  O.  F.  Bklpworth,  Jndge. 

Suit  by  Engenle  Hoffman  and  others 
against  Geoi^e  B.  Dorrls.  From  an  adTerae 
decree,  plalntUb  appeal.  Berenwd  and  ren- 
dered. 

This  is  a  suit  to  enjoin  the  obatroctlon  <tf 
an  alley  or  right  of  way  which  Is  claimed 
by  the  plaintUCs  to  be  appurtenant  to  certain 
real  property  owned  by  them.  It  appears 
from  the  record  that  on  Aognat  28,  1886, 
defendant  and  hla  wtfb  oooTeyed  to  James 
Hoffman  and  Henry  Hoffman  a  tract  of  land 
whldi  la  described  In  the  deed  thus: 

"Commencing  at  the  southwest  comer  of  lot 
number  4  in  blocfe  number  11  of  Mulligan's 
donation  to  Lane  county,  now  part  of  Eugene 
City,  on  the  c<nner  of  Willamette  and  Ninth 
streets;  thence  east  on  Ninth  street  108  feet; 
thence  north  52  feet;  thenoe  west  6  feet;  thenes 
south  6  feet;  thence  west  42  feet:  thence  south 
6  feet;  thence  west  60  feet  to  Willamette  street; 
thence  south  40  feet  to  tibe  place  of  beginning, 
with  a  right  of  way  for  wagcms  through  an  alltv 
12  feet  wide  on  the  east  side  of  said  lot  be- 
tween the  hotel  and  Patterson  &  Miller's  batch- 
er shop;  ttie  alley  to  be  used  jointly  and 


^  *^  pn^wty  holders  on  utlur  alda  «f 

Prior  to  the  oommencemrat  of  this  suit  the 
defendant  began  the  necessary  excaration 
for  the  erection  of  a  building  which  ahonld 
cover  the  entire  space  between  the  hotel  and 
the  butcher  shop.  After  some  denials,  the 
answer  seta  op  the  following  affirmative  matp 
ter: 

"That  at  the  time  this  defendant  and  his 
said  wife  conveyed  the  said  premises  above  de- 
scribed to  said  James  Hoffman  and  Henry  Hoff- 
man, the  siELld  Hoffmana,  th^ir  said  grantees,  be- 
ing then  and  there  derirous  of  obtaining  a  cer- 
tain ri^t  of  way,  it  was  agreed  between  them 
and  this  defendant  that  the  said  Hoffinaans 
should  have  a  right  of  way  across  the  f(dlow- 
ing  described  property,  to  wit:  Commencing  at 
a  point  106  feet  east  and  dO  feet  north  at  tb» 
southwest  ooraee  of  lot  4  above  described,  and 
running  thence  east  12  feet;  thence  norui  40 
feet  to  the  public  square,  as  the  same  was  then 
located;  thence  west  12  feet  along  the  south 
line  of  said  public  square;  and  thence  south 
44  feet  to  the  place  of  beginning.  And  it  was 
then  and  there  the  intention  of  this  defadant 
and  the  said  Henry  Hoffman  and  James  Htrff- 
man  that  the  right  of  way  referred  to  in  said 
convorance  should  be  across  the  said  last  above- 
described  property,  and  it  was  the  intention  <^ 
th^  parties  to  said  conveyance  that  the  ri^ht  of 
way  referred  to  in  said  conveyance  should  be 
upon  the  land  last  above  described,  and  limited 
to  be  up<Ki  the  land  last  above  described,  and 
none  other,  and  at  the  time  of  making  said  con- 
veyance, said  right  of  way  was  laid  upon  said 
last  described  tract  and  said  right  of  way  has 
been  in  fact  used  upon  said  tract  of  land  last 
above  described  from  the  time  of  the  maldn;! 
of  said  conveyance  until  the  present  time^  and 
not  elsewhere  or  otiierwise,  and  during  ail 
of  said  time  was  so  acted  upon  by  the  par- 
ties to  said  c(Hiveyance  and  so  liiuited,  and 
by  reason  of  the  premises  and  the  acts  am) 
matters  above  set  forth,  the  location  of  said 
right  <tf  way  became  fixed  and  determiaed  oa 


ibaFoT  other 


see  same  tople  and  KBT^fUlCBBB  In  sU  Key-Hnmberwl'DlgeMB  and  Isdezss 


Digitized  by 


Google 


Or.) 


HOFFMAN  T.  DOKBIB 


973 


■Kid  lut  abore-descrfbad  pnpert?  and  in  ao* 
cordanee  wltli  the  Intrntkm  of  tha  parties  .to 
■aid  craiTeTaiice.'' 

In  addition  to  the  foregoing,  nonuser  and 
adverse  poBseaston  are  also  pleaded.  From 
a  decree  In  faror  of  defendant  plalntlfh  ai>* 
peaL 

J.  M.  Veven,  of  IQngene  (Derera  &  Brom- 
bang^  of  Engrae,  and  W.  B.  Bell,  of  Seattle, 
Wash^  on  the  brief),  for  appellantfl.  O.  A. 
Hardy,  of  Bngene  (Thompson  ft  Hardy.  <^ 
Eugene,  on  the  brief),  for  reqiondent 

BENSON,  3.  (after  stating  the  facU  as 
above).  The  pleading  and  the  contention  of 
the  litigants  can  be  more  clearly  comprehend- 
ed by  an  ezandnatlon  of  tbe  fbllowlng  diaw- 
Inr 
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[1]  PlalntlfEa  contend  that  the  deed  de- 
scribes the  right  of  way  as  the  rectans^e 
marked  A,  and  the  defendant  Insists  that  the 
alley  described  In  the  written  instrument  Is 
the  ground  inclosed  In  the  rectangle  B.  We 
are  wholly  at  a  loss  to  comprehend  defend- 
ant's eontentioQ  upon  this  point,  for  it  ap- 
pears to  us  perfectly  clear  that  the  descrip- 
tion In  the  deed  Identifies  the  alley  as  being 
the  ground  indicated  by  the  rectangle  A,  and 
we  cannot  perceive  any  ambiguity  in  the  de- 
scription. The  defendant  does  not  plead  any 
mistake  ot  Imperfection  of  the  writing,  and 
it  follows  that  we  are  not  at  liberty  to  con- 
sider parol  evidence  as  to  the  intent  of  the 
parties  at  tbe  time  of  the  execution  of  the 
Instrument 

[2-4]  We  shall  consider,  then,  the  defenses 
of  nonuser  and  adverse  possession  which  may 
be  logically  discussed  together.  The  authori- 
ties appear  to  be  uniform  In  support  of  the 
doctrine  that  a  person  who  acquires  title  by 
deed  to  an  easemrat  appurtenant  to  land  has 
the  same  right  of  pn^erty  therein  as  he  has 
In  the  land,  and  It  Is  no  more  necessary  that 
be  should  make  use  of  it  to  maintain  his  ti- 
tle than  It  Is  Hut  be  shotHd  actually  oeciw 


colttvate  the  land.  8  R.  a  U  810,  and 
cases  there  cited.  However,  If  the  grantee 
of  an  easement  is  prevented  from  enjoying  it 
by  the  open,  uneQuivocal,  continued  use  by 
the  servient  owner,  that  Is,  by  sach  a  use  as 
is  Incompatible  wltli  the  possession  and  use 
of  the  easement  by  the  dominant  owner,  and 
sucb  adverse  possession  should  continue  for 
the  statutory  period  prescribed  tor  acquiring 
an  adverse  Interest  in  real  pn^rty,  then  the 
easement  Is  lost  The  evld^ce  In  the  case  at 
bar  Is  conflicting,  bat  out  of  it  all  we  con- 
clude that  the  following  facts  are  practically 
Indisputable:  That  the  (Hily  obstroctions 
whldi  have  ever  been  placed  in  the  alley 
^ce  the  grant  of  the  easement  was  executed 
were  a  gateway  placed  at  the  Ninth  street 
entrance  by  the  predecessors  In  Interest  ^ 
the  plalntUIs  for  the  purpose  of  greater  pri- 
vacy In  tbe  rear  of  the  hotel,  a  board  fence 
across  at  the  same  point  built  by  the  dtfend- 
ant  In  1912,  and  the  oocnpatl<Hi  of  the  alley 
frran  Septambw,  181S  toT  March,  1914,  by  a 
tenant  of  the  defokdant  who  occupied  tbe 
ground,  with  a  peanut  wagon.  These  facta 
fall  short  <^  estobliaMng  an  adverse  posses- 
dim.  Our  consideration  of  the  evidence  com- 
pels ttie  omduslon.  therefore,  that  the  plain* . 
tiCEs  are  entitled  to  the  use  of  the  alley  as 
described  In  the  deed  of  August  28, 1886,  and 
the  decree  tbt  tortai  oonrt  is  reversed,  and 
one  entered  here  making  tlie  Injunction  per- 
manent 

McBBIDO.  C  J.»  and  UOOBJB  tiad  BIJA* 
NEXT,  JJ.,  concur. 

On  Petition  for  »^fc"i'|"g. 

BUBMXrrr,  X.  The  defendant  petitions 
for  a  r^iearlng  of  thia  salt  and  dlaUcnges 
the  doctrine  of  the  fOnuw  oidnbm  to  ttie  ^- 
fect  that  tfaetv  is  no  amblcnit7  In  the  de- 
scription invtdved  and  that  extrinsic  evi- 
dence is  not  admlBslble  In  Oio  ctmatnicclon 
thereot  Tba  delineation  mentioned  is  found 
In  a  deed  from  the  defendant  and  his  wlfb  to 
the  predecessors  In  Interest  of  the  idalntUBB, 
and  is  qnoted  In  tha  opinion  written  by  Mr. 
Justice  BSaiSON.  The  specific  oontentloa  of 
the  defendant,  as  stated  in  Us  petitl«i,  Is 
that: 

"From  the  descilptioa  In  the  ctmveyance,  the 
conclusion  la  Irresistible  that  the  right  of  way 
is  to  be  12  feet  in  width  and  that  its  lengui 
cannot  be  ascertained  from  a  reading  of  the 
instrument  If  the  description  Is  ambiguous  for 
(Hie  purpose,  it  is  smbiguous  for  all  purposes." 

In  Smith  V.  M(?Daffee.  72  Or.  278,  284.  142 
Pac.  558,  560  (Ann.  Cas.  1916D.  947).  Mr.  Jus- 
tice Moore  said: 

"In  construing  the'langnage  of  deeds  or  other 
writings  rdatiiig  to  real  prtwerty,  It  has  been 
held  that  the  description  of  land  therein  con- 
tained was  sufficient,  if,  with  the  stated  instru- 
ment before  him,  a  surveyor,  either  with  or 
without  the  aid  of  extrinsic  evidmce,  could  lo- 
cate tbe  premises  with  reasonable  certainty. 
Willamette  Oo.  v.  Qordon.  «  Or.  ITS:  House 
T.  Jackson,  24  Ox,90,  32  Pac.  lOSf;  Bayiea  v. 
Brown,  88  Or.  221,  58  Pa&  490;  Bcfard  v. 
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Barbaa,  62  Or.  121.  96  Psc.  673.  132  Am.  St 
Rep.  076:  St  Dennii  t.  Hamu,  66  Or.  879. 
106  Pac.  246,  106  Paa  789." 

In  House  t.  Jadtson,  sapra,  the  prec^t  la 
laid  down  that: 

"When  a  deed  refers  to  another,  or  to  a 
map,  for  a  more  speci&c  description  of  the  land 
conveyed,  the  deed  or  map  to  which  reference  is 
tbns  made  is  considered  as  incorporated  in  the 
deed  itself"— citing  Devlin,  Deeds,  {  1030. 

In  other  words,  that  Is  certain  which  can 
be  made  certain.  Taking  the  whole  descrip- 
tion together  in  the  instant  case,  we  find  it 
referring  to  a  obtain  lot  and  block  of  "Mulli- 
gan's donation  to  Lane  count;,  now  part  of 
E>ugene  City,  on  the  corner  of  Willamette 
and  Ninth  streets."  These  designations  evi- 
dently refer  to  a  public  map  of  record,  .from 
which  may  be  ascertained  the  situation  and 
dimensions  of  lot  4.  It  is  said  that  the  alley 
is  12  feet  in  width  on  the  east  side  of  said 
lot  The  length  of  the  east  boundary  men- 
tioned can  be  discovered  by  reference  to  the 
map.  The  deed  saVs  the  right  of  way  is 
"through"  the  alley,  which  plainly  means 
from  one  end  thereof  to  the  other,  and  not 
part  of  the  way  along  .the  longest  dimension. 
In  addition  to  all  this,  It  is  "between  the 
hotel  and  the  but(Aer  shop."  It  cannot  mean 
a  strip  of  ground  upon  which  those  two  build- 
ings do  not  abut,  one  on  each  side  thereof. 
It  being  easy  to  determine  the  eastern  dimen- 
sion of  the  lot  by  consulting  the  map,  as 
taught  by  House  t.  Jackson,  supra,  the  length 
of  the  alley  Is  sufficiently  certain,  as  the  two 
are  coterminous.  The  width  and  length  of 
the  passage  being  thus  defined  and  anchored, 
as  It  Is,  to  the  east  side  of  the  lot,  there  is 
no  reason  for  saying  there  is  any  patent  am- 
biguity whl<^  requires  extrinsic  exidanatlon. 

For  these  reasons  we  adhere  to  the  former 
opinion. 

UcBBIDE.  G.  and  MOORE  and  BEN- 
SON, JJ^  concur. 

TODD  v.  GORMIKR. 
(Supreme  Court  of  Oregon.   Mardi  27,  1917.) 

1.  Mttnicifal  Corpokationb  «»866  —  Dib- 

BUBBEHBNT  OF  FONDS  —  WABBAim  —  NB- 

CEssm  OF  Mayob's  Sighatube. 
Where  a  city  charter  authorized  the  record- 
er to  draw  a  warrant  on  the  treasurer  for  the 
amount  ordered  paid,  and  directed  the  treasurer 
to  pay  out  moneys  on  'warrants  signed  by  the 
recorder,  the  mayor's  signature  was  not  neces- 
sary to  the  validity  of  sach  a  warrant,  although 
a  prior  ordinance  bad  required  his  signature  and 
the  charter  provided  that  ordinances  then  exist- 
ing and  not  inconsistent  with  It  should  be  con- 
tinned. 

[Ed.  Note.— For  other  cases,  see  Honicipal 
Corporations,  Cent  Dig.  |*  1883.] 

2.  Municipal  Cobpobations  «=»162(3)— Em- 

PLOTMENT  OF  AtTOBNBYS— CoMPENSATION- 
OBDIN  ANCBS— OOHSTBCOTION— '  'Eqetbaobdi- 

HABY  Sestices." 
Where  an  ordinance  authorized  employment 
of  an  attorney  at  an  annual  salary  of  $300, 
"in  full  for  all  general  services  rendered  by  him 


as  counsel  for  <dt7  officers,  and  i>rosecntlng  all 
cases  in  city  courts."  but  provided  that  the 
council  may  allow  him  such  other  sums  as  rea- 
sonable tor  extraordinary  services,  litigation  in 
state  or  other  outride  courts,  and  necessary 
business  trips  outside  the  city,  tiie  words  "ex- 
traordinary services"  inc^nde  extra  sorices  in 
preparing  bonds  for  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  380. 

For  other  definitions,  see  W(»ds  and  Phrases, 
First  and  Second  Series,  Eixtraordinary  Serv- 
ices.] 

Department  1.  Appeal  fr<Hn  Circalt  Court, 
Linn  County ;  Wm.  Galloway,  Judge. 

Mandamus  by  Alfred  Todd  against  Dennis 
Cormier  as  Mayor  of  the'  City  of  Lebanon. 
From  a  judgment  quashing  an  altematlTe 
writ  the  plaintiff  appeals.  Affirmed. 

The  plaintiff  Alfred  Todd  appealed  from  a 
Judgment  quashing  an  alternative  writ  of 
mandamus  whidi  directed  the  defendant, 
Dennis  Cormier,  as  mayor  of  the  dty  of  Leb- 
anon, either  to  sign  a  warrant  for  ^75  on 
the  dty  treasurer  or  to  show  cause  for  not 
signing  it.  Alfred  Todd,  who  was  city  at- 
torney, rendered  legal  services  to  the  dty 
of  Lebanon  in  connection  with  the  issuance 
of  $10,000  of  street  Improvement  txHids  and 
$42,000  of  refunding  bonds ;  and  he  also  ad- 
vised and  assisted  in  the  preparation  of  cer- 
tain necessary  transcripts  of  the  proceedings 
authorizing  the  bonds.  In  April,  1915,  the 
plaLutlff  presented  a  bill  to  the  city  coun- 
dl,  containing  a  charge  of  $25  for  "extra 
services"  rendered  in  the  Issuance  of  the 
street  improvement  bonds  and  another  Item 
of  $50  for  "extra  services  In  refunding  bond 
matter."  The  Mil  was  allowed  by  the  coun- 
cil, and  the  recorder  then  drew,  signed,  and 
delivered  to  the  plaintiff  a  warrant  on  the 
city  treasurer  for  the  sum  of  $75  payable  to 
the  order  of  Alfred  Todd,  the  plaintiff  then 
presented  the  warrant  to  the  defendant  and 
requested  that  he  sign  It  as  mayor,  bat  the 
latter  refused  to  do  so,  and  this  proceeding 
was  then  commenced  for  the  purpose  of  com- 
pelling the  defendant  to  sign  the  warrant. 
The  answer  to  the  writ  contains  two  de- 
fenses: (1)  That  the  mayor  is  not  required 
to  sign  warrants  on  the  city  treasurer;  and 
(2)  that  the  warrant  was  Illegal  for  the  rea- 
son that  the  annual  salary  paid  to  the  dt.v 
attorney  was  full  payment  for  the  services 
rendered  by  the  plaintiff  and  the  council 
was  without  authority  to  allow  any  compen- 
sation In  addition  to  the  amount  oC  the  an- 
nual salary- 
Dan  JtAuiston,  of  Albany,  for  appelant 
N.  M.  NewpcHi:,  eft  Lebanon,  tot  respcAdent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  is  attempting  to 
comp^  the  defendant  to  sign  the  warrant  va 
the  theory  that  the  signature  of  the  mayor  is 
essential  to  give  it  valldltr.  It  however.  It 
is  not  necessary  for  the  mayor  to  sign  dty 
warrants,  and  U  the  dty  treasarer  Is  au- 
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thorlzed  to  accept  aod  pay  warrants  which 
are  signed  by  the  recorder  only,  then  the 
plalntltf  Is  not  entitled  to  a  peremptory  writ. 
The  plaintiff  argues  that  an  ordinance  passed 
In  1891  requires  the  mayor  to  sign  warrants 
on  the  treasurer,  w&lle  the  defendant  con- 
tends that  the  charter  adopted  by  the  legal 
voters  In  1913  contemplates  that  none  but 
the  recorder  shall  sign  warrants.  The  ordi- 
nance of  1891  declares  that  the  treasurer 
"shall  pay  no  funds  out  of  the  city  treasury 
except  on  orders  drawn  by  the  dty  recorder 
therefor,  under  the  order  of  the  council,  sign- 
ed by  the  mayor  and  recorder."  The  plead- 
ings admit  the  adoption  of  the  1913  charter, 
and  the  copy  received  In  evidence  was  ad- 
mitted by  both  parties  to  be  "the  charter 
under  which  the  dty  of  Lebanon  Is  now  act- 
ing and  was  at  all  times  mentioned  In  the 
petition  and  writ."  An  examination  of  the 
charter  will  make  It  clear  that  the  mayor 
need  not  countersign  warrants  on  the  dty 
treasurer.  When  the  coundl  orders  an  ac- 
count or  demand  to  be  paid,  the  recorder 
must,  by  the  terms  of  section  150  of  the  char- 
ter^  "draw  a  warrant  on  the  treasurer  for 
the  amount  ordered  paid" ;  and  section  154 
directs  the  treasurer  to  pay  out  moneys  "up- 
on warrants  signed  by  the  rec<»rder."  .  No- 
where does  the  charter  contain  any  provi- 
sion making  it  the  duty  of  the  mayor  to  sign 
warrants.  It  is  true  that  by  section  55  all 
ordinances  existing  at  the  time  of  the  adop- 
tion of  the  charter  and  not  inconsistent  with 
It  are  preserved  and  continued,  and  that  in 
addition  to  the  duties  expressly  imposed  by 
the  charter,  the  mayor  shall,  under  the  terms 
of  section  187,  "perform  such  other  duties 
*  *  *  stB  may  be  prescribed  by  •  •  • 
any  dty  ordinance  not  Inconsistent"  with  the 
diarter. 

Turning  again  to  section  154,  the  diarter 
directs  the  treasurer  to  pay  out  moneys  "up- 
on* warrants  signed  by  the  recorder."  The 
language  uaed  In  section  154  is  only  one 
way  of  saying  that  the  warrant  need  not  be 
signed  by  any  other  officer.  Naming  the  re- 
corder and  omitting  all  others  amounts  to  a 
statement  that  no  oScer  'except  the  recorder 
need  sign  a  warrant,  and  therefore  any  ordi- 
nance that  requires  the  mayor  to  do  what  the 
charter  says  need  not  be  done,  la  Inconsistent 
with  the  charter.  In  dfect,  the  charter  says 
that  the  mayor  is  not  required  to  sign  war- 
rants; In  effect,  the  ordinance  of  L891  re- 
quires the  mayor  to  sign  all  warrants,  be- 
cause the  treasurer  Is  prohibited  from  pay- 
ing any  warrant  unless  it  Is  signed  by  both 
the  mayor  and  recorder;  and  consequently 
the  ordinance  of  1891  Is  Inconsistent  with 
the  charter  of  1913,  and  the  former  must 
succumb  to  the  latter.  The  mayor  is  not  re- 
quired to  countersign  warrants  on  the  treas- 
urer. 

[2]  While  It  Is  not  .necessary  to  a  dedslon 
of  the  instant  case,  nevertheless  we  offer  the 
suggestion  that  the  defendant  is  placing  an 


exceedingly  narrow  construction  on  the  or- 
dinance of  1915,  which  fixes  $300  as  the  an- 
nual salary  of  the  dty  attorney  and  dedares 
that  this  amount  shall  be  "In  full  for  all  gen- 
eral services  rendered  by  him  to  the  dty 
as  counsel  for  the  dty  officers,  and  prosecut- 
ing all  cases  in  the  dty  courts;  provided, 
however,  that  the  coundl  may  allow  such 
other  sums  as  shall  be  reasonable  for  extraor- 
dinary services,  litigation  in  state  or  other 
outside  courts,  and  necessary  business  trips 
outside  the  city."  The  contention  of  the  de- 
fendant is  that  the  words  "extraordinary 
services"  do  not  Include  anything  more  than 
"litigation  In  state  or  other  outside  courts, 
and  necessary  business  trips  outside  the 
dty."  Viewing  the  section  In  its  entirety 
and  giving  effect  to  all  the  words-  found  in 
the  section  would  Indicate  that  the  ordinance 
contemplates  that  the  words  "extraordinary 
services"  are  not  confined  and  limited  to 
"litigation  in  state  or  other  outside  courts 
and  necessary  business  trips  outside  the 
dty."  If  the  contention  of  the  defendant  is 
correct,  then  it  was  an  inexcusable  waste 
of  language  to  employ  the  words  "extraor- 
dinary services."  One  of  the  accepted  can- 
ons of  construction  requires  that  some  mean- 
ing, if  possible,  be  given  to  all  the  words  of 
an  ordinance. 

The  plaintiff  Is  not  datltled  to  a  writ  com- 
manding the  mayor  to  sign  the  warrant  held 
by  the  plaintiff,  and  the  Judgment  Is  there- 
fore affirmed. 

McBRIDB,  O.  J.,  and  BBNSON  and  BUR- 
NETT, JJ.,  concur. 


LANE  V.  BALL  et  aL 
(Supreme  Court  of  Oregon.  March  27. 1917.) 

1.  Malicious  Pbobboutioh  #s»55— PtSADino 

—Proof. 

In  an  action  for  malicious  prosecution,  it  la 
necessary  to  aver  and  prove  that  the  sidt  out  of 
which  the  alleged  illegal  imprisonment  arose  has 
completely  terminated  tn  favor  of  the  plaintiff, 
or  that  it  has  been  abandoned  by  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Malldona 
Prosecution,  Cent  Dig.  H  106-110.] 

2.  Pbocess  «s»171  —  Malicious  Abusb  of 
Pbocbbs— P1.KADZN0— Paoor.- 

Jn  an  action  for  a  malicious  abuse  of  pro- 
cess, It  Is  not  essential  to  aver  or  show  that  the 
acdon  pursuant  to  which  Hie  process  was  ianed 
has  terminated. 

[Ed.  Note.— For  other  caM,  we  Process, 
Gent  Dig.  I  269.] 

3.  LiuiTATioH  or  AorroNS  ^3>5S(1)— Aoobual 
or  Cause  of  Action— Maxioious  Pbosbou- 
TioN— Malicious  Abuse  or  Pbocess. 

The  distinction  between  an  action  for  false 
imprisonment  and  one  for  the  malicious  abuse  of 
process  In  reapect  to  the  statute  of  limitationH 
18  that  08  to  the  former  the  time  so  prc^ribed 
does  not  begin  to  run  until  the  prior  action,  pur- 
suant to  which  the  process  was  issued,  has  nijal* 
ly  tecmlnated  In  plaintiff's  favor,  while  as  to  the 
latter  the  cause  of  action  arises  when  the  plain- 
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tiff  is  spprehended  vnder  a  T^lid  writ  (or  some 

conateral  purpose. 

[Ed.  Note.— For  other  cases,  we  Umitatlon  of 
Actions,  Cent.  Dig.  S  299.]  ■ 
4.  Limitation  of  Aotioits  e=»55(l)— Accbual 

OT  Oausb  of  Aonon — Mauoxous  Abvbx  or 

FbocxsSi 

When  damages  are  undertaken  to  be  recov- 
ered for  a  malicious  abase  of  process,  tboagh  a 
cause  of  action  ariees  when  a  plaintiff  la  unlaw- 
fuUr  restrained  of  his  liberty,  each  day'e  im- 
prisonment  necessarily  autnnenta  the  Indemnity 
to  which  he  Is  justly  entitled;  so,  if  any  part 
of  the  incarceration  be  Included  within  the  two 
years  prior  to  the  commencement  of  the  action 
for  the  recovery  of  damages,  the  statute  of  lim- 
itationa  1ms  not  run  as  against  that  period. 

[Ed,  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent.  Dig.  §  299.] 

6.  PBOCESS  «s»171  —  Mat-tcious  Abobe  of 

PBOCESS  —  PUiADmO  —  COMPLAIHT  —  StW- 

L.  O.  L.  8  213,  provides  for  a  writ  of  execu- 
tion to  enforce  judgments.  Section  214  provides 
for  execution  against  the  person  of  a  judgment 
debtor.  Section  218,  subd.  1.  provides  that, 
when  It  appears  fmm  the  record  uat  a  eauae  of 
action  is  also  a  canse  of  arrest  as  prescribed 
in  section  259,  execution  against  the  penton  of  a 
jadgmeot  debtor  may  issue  of  course.  Snbdivl- 
sion  2  provides  that,  when  no  cause  of  arrest 
appears  from  the  record,  such  execution  ma^  is- 
sue, etc.,  upon  leave  of  the  court.  Subdivision 
3  provides,  when  the  defendant  has  been  provi- 
sionally arrested  in  the  action,  or  an  order  has 
been  made  allowing  such  arrest,  and  in' either 
case  the  order  tias  not  been  vacated,  such  exe- 
cution may  issue  of  course.  Section  259  pro- 
vides that  a  defendant  may  be  arrested  when  he 
has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing 
of  the  property,  for  the  taking,  detention,  or 
conversion  of  which  the  action  is  brought  A 
com^ilalnt  ^rged  that  there  was  rudaed 
against  the  plaintiff  and  in  favor  of  the  defend- 
ant a  judfonent  In  which  his  attorneys  were 
financially  interested,  and  that  they  and  the  oth- 
er defendant  acting  jointly  and  ilTegolly  for  the 
wrongful  purpose  of  extorting  money  from  the 
plaintilf,  and  without  any  order  or  leave  of  the 
above  court  or  judge  thereof  in  the  premises  did 
wrongfully,  unlawfully,  and  maliciouely"  cause 
to  be  issued  on  such  Judgment  an  execution,  pur- 
suant to  which  command  the  .  plaintiff  was  im- 

Sriaoned,  etc.  Held,  that  the  complaint  neither 
irectly  nor  inferentially  charges  that  the  cause 
of  action  wherein  the  money  judgment  was  ren- 
dered against  the  plaintiff  and  in  favor  of  the 
defendant  was  not  also  a  cause  of  arrest,  and, 
having  failed  to  negative  that  fact,  failed  to 
Btate  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  8,259.] 

In  Banc  Appeal  from  Clrcnlt  Conrt  Mult^ 
nomah  County;  C.  U.  Gantenbeln,  Judge. 

On  rehearing.  Former  opinion  set  aside  In 
part,  and  judgment  below  affirmed. 

For  former  opinion,  see  160  Pac.  144. 

Allan  R.  Joy.  of  Portland  (Logan  &  Smith, 
of  Portland,  on  the  brief),  for  appellant  C 
M.  White,  of  Portland,  for  rrapondents, 

MOOBB,  J.  A  rebeorlns  taer^  havlnc 
been  granted.  It  'was  maintained  Umt,  if  the 
averments  of  the  complaint  be  construed  as 
stating  facts  c(«istitating  an  abase  of  process, 
the  light  to  the  relief  sought  arose  when  the 


BBFOBTSB  (Or. 

plalntifT  was  Imprisoned,  and  as  the  action 

was  not  commenced  within  two  years  from 
that  time,  the  statute  of  limitations  bad  follr 
ran,  and,  this  being  so,  an  enw  was 'commit- 
ted hi  reversing  the  judgment. 

[1]  In  an  action  for  malldons  prosecntlon 
it  Is  necessary  to  aret  and  prove  that  the 
salt  out  of  which  the  alleged  illegal  Imprison- 
ment arose  has  completely  terminated  In 
&vor  of  the  plaintiff,  or  that  It  has  been 
abandoned  by  the  defendant  Chapln.  Torts, 
489;  1  Cooley,  Torts  (3d  Ed.)  339;  Merriman 
V.  Morgan,  7  Or.  68;  Brown  v.  Randall.  36 
Conn.  66,  4  Am.  Rep.  36;  O'Brien  v.  Barry, 
106  Mass.  300,  8  Am.  Rep.  329;  Cardival  r. 
Smith,  109  Mass.  158.  12  Am.  Rep.  682; 
Graves  v.  Dawson.  130  Mass.  78,  39  Am.  Rep. 
429. 

[2]  In  an  action  for  a  malicious  abuse  of 
process,  however.  It  Is  not  essential  to  aver 
or  show  that  the  action  pursuant  to  whidi 
the  process  was  issued  has  terminated. 
Chapln,  Torts,  495 ;  1  Cooley,  Torts  (3d  EdJ 
856 ;  13  Ency.  Pi.  &  Pr.  452 ;  2  Greenleaf ,  Kv. 
a4th  Ed.)  462;  Pittsburg,  etc,  R.  Co.  v. 
Waketield  Hardware  Co.,  138  N.  C.  174,  50 
S.  E.  571,  3  Ann.  Cas.  720;  Malone  v.  Belch- 
er, 219  Mass.  209.  103  N,  E.  637,  49  L.  R,  A. 
(N.  8.)  753^  Ann.  Cas.  1015A,  830;  .  Pope  T. 
Pollock,  46  Ohio  St.  367,  21  N.  E.  356,  4  1* 
K:  a.  255,  note  256, 15  Am.  St  Rep.  608 ;  Ant- 
cUff  V.  Jones.  81  Mich.  477.  45  ^.  W.  1019,  10 
L.  R.  A.  621,  21  Am.  St  Rep.  633;  Zinn  v. 
Rice.  154  Mass.  1.  27  N.  E.  772.  12  U  R.  A. 
288;  RothchUd  v.  Meyer,  18  111.  App.  284; 
Page  V.  Cushlng,  38  Me.  623;  White  v.  Apsley 
Rubber  Co..  181  Mass.  339,  63  N.  E.  885; 
Dishaw  v.  Wadlelgh.  16  App.  Div.  205,  44  N. 
Y.  Supp.  207;  Sneeden  v.  Harris,  109  N.  a 
349,  13  8.  E.  920.  14  L.  R.  A.  889. 
.  [S]  The  distinction  between  an  action  for 
false  imprisonment  and  one  for  the  malicious 
abuse  of  process  in  respect  to  the  statute  of 
limitatlonB  is  that  as  to  ttie  former  the  tftne 
so  prescribed  does  not  begin  to  run  tintU  the 
prior  action,  pursuant  to  whidi  the  process 
was  issued,  has  llnally  terminated  in  plain- 
tiff's favor,  while  as  to  the  latter  the  cams 
of  action .  arises  w£en  the  irtalntlff  is  anne- 
hended  under  a  valid  writ  for  some  aOlateral 
purpose. 

[4]  From  a  statement  of  these  legal  prin- 
ciples it  most  follow  that  when  damages  are 
undertaken  to  be  recovered  fOr  a  malldoos 
abuse  of  process,  though  a  cause  of  tLcOcai 
arises  when  a  plaintiff  Is  unlawfully  restrain- 
ed of  his  liberty,  each  day's  imprlsonnMiit 
necessarily  augments  the  indemnity  to  whidi 
he  la  Justly  entitled,  so  that,  if  any  part  of 
the  Incarceration  be  included  within  the  3 
years  prior  to  the  oommeneement  of  the  ac> 
tion  tOT  the  recovery  of  damages,  the  statute 
of  Umltatlons  haa  not  nm  aa  agidnat  that 
period. 

The  complaint  herein  diarges  that  tlie 
plaintiff  was  immured  In  Jail  fnmi  Febmary 
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15.  1913,  to  acaicb  24th  of  that  year.  This 
action  was  commenced  February  23,  1915,  on 
which  day  the  snmrnone  and  a  copy  of  the 
complaint  were  personally  served  upon  the 
de/endant  C.  M.  White.  Ea<A  of  the  other 
defendants  was  served  In  like  manner  March 
9.  1915.  The  time  nnder  the  statute  of  limi- 
tations thus  remaining,  giving  to  the  com- 
putation the  most  liberal  construction  i>oa- 
elble  by  excluding  the  first  day  and  Including 
the  last,  leaves  29  days  as  against  the  defend- 
ant White  and  15  as  to  the  other  defendants. 
For  these  respective  periods  of  time  the  stat- 
ute of  limitations  had  not  run  against  the, 
plalntUf's  right  of  action,  considering  that 
the  complaint  herein  dbargea.  a  malidous 
abuse  of  process. 

[S]  Examining  the  sufficiency  of  the  com- 
plaint, refer^ce  will  be  made  to  the  statute 
regulating  the  enforcement  of  a  Judgment 

"The  party  hi  vhose  favor  a  Judgment  is  giv- 
en, which  reqnires  the  payment  of  money 
*  *  *  may  at  any  time  after  the  entry  tfaere* 
of  have  a  writ  of  execution  issued  for  its  enforce- 
ment."  li.  O.  L.  i  218. 

"There  shall  be  three  .kinds  of  execntlons: 
One  against  the  property  of  the  judgment  debtor, 
another  against  his  person,  and  the  third  for 
the  delivery  of  the  possession  of  real  or  person* 
alEMTOperty."  Id.  f  214. 

'"The  writ  of  execution  shall  be  Issued  by  the 
clerk  and  directed  to  the  sheriff.  It  shall  con- 
tain the  name  of  the  court,  the  names  of  the 
parties  to  the  action,  and  the  title  thereof;  it 
shall  substantially  d^ribe  the  judgment,  and 
if  it  be  for  money,  shall  state  the  amount  ac- 
tually due  thereon,  and  shall  require  the  sheriff 
substantially  as  follows:  *  *  *  8.  If  it  be 
against  the  person  of  the  judgment  debtor,  it 
shall  require  the  sheriff  to  arrest  each  debtor 
and  commit  him  to  the  jail  of  the  county  until 
he  shall  pay  the  judgment,  with  Interest,  or  be 
discharged  accordmg  to  law."    Id.  I  215. 

"If  the  action  be  one  in  which  the  defendant 
might  have  been  arrested,  as  provided  by  see* 
tion  250,  an  execntim  agahist  the  person  of 
the  judgment  debtor  may  be  issued  to  any  coun- 
ty within  the  state  after  the  return  of  the  exe- 
cution against  his  property,  unsatisfied  in  whole 
or  in  part,  as  follows:  1.  When  it  appears 
from  the  record  that  the  cause  of  action  is  also 
a  cause  of  arrest,  as  prescribed  in  section  259, 
such  exeeutitm  may  iaiue  of  coarse;  2.  When 
no  Budti  cause  of  arrest  appears  firom  the  rec- 
ord, such  execution  may  issue  for  any  of  the 
causes  prescribed  in  section  259,  that  may  ex- 
ist at  the  time  of  the  application  therefor,  upon 
leave  of  the  court  or  judge  thereof;  3.  When 
the  defendant  has  been  provisionally  arrested  in 
the  action,  or  an  order  has  been  made  allowing 
such  arrest,  and  In  either  case  the  order  has 
not  been  vacflted,  such  execution  may  issue  of 
course;  4.  Wben  execution  is  issned  against  the 

fierson  of  the  defendant  by  leave  of  the  court, 
t  shall  be  applied  for  and  allowed  in  the  manner 
provided  in  section  280,  for  allowing  a  writ  of 
arrest,  except  thst  the  undertaking  need  not 
be  for  an  amount  exceeding  the  jud^ent"  Id. 

{  2ia 

*'No  person  shall  be  arrested  in  an  action  at 
law,  exe^t  as  provided  In  this  section.  The 
defendant  may  be  arrested  in  the  following  cas- 
es: *  *  *  4.  When  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt,  or 

163P.-62 


incurring  the  obligation  for  which  the  action 
is  brought,  or  in  concealing  or  disposing  of  the 
property,  for  the  taking,  detention,  or  conver- 
sion of  which  the  sction  is  brought."  Id.  I 
209. 

"The  mode  of  proceeding  to  obtain  tUb  arrest 
of  the  defendant  for  any  of  the  causes  specifled 
in  section  260,  shall  be  as  provided  in  this  sec- 
tion: 1.  At  any  time  after  the  commencement 
of  an  action  at  law,  and  before  judgment,  the 
plaintiff  in  such  action  shall  be  entitled  to  a 
writ  of  arrest  for  such  defendant  whenever  he 
shall  make  and  file  with  the  clerk  of  the  court 
in  which  such  action  is  commenced,  or  is  at  the 
time  pending,  an  affidavit  that  the  plaintiff  has 
a  sumcient  cause  of  action  therein,  and  that  the 
case  is  one  of  those  mentioned  in  section  259; 
and  shall  also  make  and  file  with  such  clerk  an 
undertaking,  with  one  or  more  sureties,  in  a  . 
sum  not  leu  than  9100,  and  equal  to  the  amount 
for  which  i^aintlfl  prays  jadgment."   Id.  |  200. 

The  complaint  cbargee,  In  effect,  that  there 
was  rendered  against  the  plalatifE  and  In  fa- 
vor of  the  defendant  Ball  a  judgment  in 
which  bis  attorneys  were  financially  Interest- 
ed, and  that  they  and  tbe  other  defendant, 
acting  jointly  and  Illegally  for  the  wrongful 
purpose  of  extorting  money  from  the  plain- 
tiff, "and  wlthojut  any  order  or  leave  of  tbe 
above  conrt  or  Judge  thereof  in  the  premises, 
did  wrongfully,  unlawfully,  and  maliciously" 
cause  to  be  Issued  on  such  Judgment  an  ex- 
ecution, pursuant  to  which  command  the 
plaintiff  was  imprisoned,  etc.  From  this 
avermeht  It  will  be  seen  that  tbe  incarcera- 
tion occurred  after  the  Jadgment  was  ren* 
dered  against  the  plolntlfl,  and  could  not 
have  resulted  from  an  enforcement  of  the 
provl8i<nal  remedy  provided  hy  section  259, 
U  O.  Tj.  "Leave  of  court  or  Jndge  thereof 
Is  not  required  when  It  appears  from  the 
record  that  the  causa  of  action  Is  also  a 
cause  of  arrest  as  prescribed  In  section  209, 
in  which  case  on  execution  may  Issue  of 
oonne.  L.  O.  li.  S  218,  subd.  L  The  com- 
plaint herein  neither  directly  nor  Inferentlal- 
ly  charges  that  the  cause  of  action  wherein 
the  money  judgment  was  rendered  against 
the  plfl^T^^Jff  and  In  favor  of  the  def endai^ 
Ball  was  not  also  a  cause  of  orresL  Having 
failed  to  negattve  that  fact,  the  Initiatory 
pleading  herein  4Ud  not  state  facU  sufficient 
to  constitute  a  cause  of  action. 

The  parts  of  the  former  (H>inlon,  so  fftr  as 
they  relate  to  a  reversal  of  the  Judgment  and 
to  the  writer's  views  In  respect  to  tbe  cases 
of  Ruble  V.  Coyote  O.  &  S.  M.  Co.,  10  Or. 
S9,  and  Mitchell  v.  Sliver  Lake  Lodge,  29 
Or.  294,  45  Pac.  798,  are  set  aslda  The 
statute  of  limitations,  which  was  the  chief 
Question  argued  at  the  rehearing,  has  been 
considered  in  view  of  any  fntlire  action 
which  the  plaintUTs  counsel  may  pursue  In 
this  cause. 

It  fbllows  that  the  judgment  Is  affirmed 
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VAN  ORSDOIi  r.  HUTCHOROBTr. 

(Supreme  Court  of  Oregon.    March  27,  lOlT.) 

1.  Tbial  ^»203(1)—Tnstbucttons— Issues. 

In  broker's  action  for  commisaion  on  ex- 
change of  stock  of  goods,  although  the  complaint 
alleged  sale  of  personalty  only,  it  was  proper 
to  submit  to  jury  question  whether  sale  of  stock 
included  realty  on  which  the  buildins  was  situ- 
ated as  embracing  the  defendant's  theory  of  the 
case  as  averred  hy  the  answer. 

nSd.  Note.— For  other  cases,  see  Trial.  Cent. 
lAg.  SI  477-179.] 

2.  Appeal  and  Ebbob  ^3»28<8)  —  Scope  of 
Review— Pbebumptiohb. 

\Miere  the  bill  of  exceptions  does  not  con- 
tain any  of  the  testinioiiy,  it  will  be  presomed 
that  evidence  was  recel^  autborialng  the  in- 
BtructioDB  given. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  {  8751.] 

3.  Frauds,  Statute  op  «=s>160— Actionb— In- 

STBUOTIOI^S  —  BBOKEB'S  COMMISSION  CON- 
TBAOT— "StOBE." 

Where  a  broker  in  action  on  an  oral  agree- 
ment for  commissions  alleged  tbat  he  sold  a 
store,  the  word  "store,"  as  used  on  the  Pacific 
Coast,  meaning  a  building  in  which  goods, 
wares,  and  merchandise  are  kept  for  sale,  and  he 
did  not  aver  that  the  store  was  not  part  of  the 
real  estate,  an  instruction  that  a  contract  tot 
sale  of  realty  must  be  in  writing  was  warranted 
by  the  pleading. 

[Ed.  Note.— For  otlter  cases,  see  Frauds,  Stat- 
ute of.  Cent.  D^.  i  878. 

Fat  other  definitions,  see  Words  and  Phrases, 
First  and  Sepond  Series,  Store.] 

Deinrtment  2.  J^peal  firom  Circuit  Oonrt, 
Yamhill  Connty;  H.  H.  Belt,  Judge. 

Action  by  T.  L.  Tan  Orsdol  against  R.  3. 
Hnt^croft  Jndgment  for  doCendant,  and 
plaintiff  appeals.  Affirmed- 

This  Is  an  action  to  recover  an  alleged  com- 
mission for  negotiating  an  exchange  of  prop- 
erty. The  complaint  charges  substantially 
that  at  all  the  times  stated  therein  the  plain- 
tiff was  a  real  estate  broker;  that  In  February, 
1915,  the  defendant  was  the  owner  of  a  store 
and  stock  of  goods,  which  be  desired  to  sell 
or  exchange,  and  for  that  purpose  engaged 
the  plaintiff  to  procure  a  purchaser  thereof, 
or  a  person  who  would  exchange  property 
therefor;  that,  pursuant  to  such  employment, 
the  plaintiff  secured  K.  8.  Parrott,  with 
whom  the  defendant  effected  a  trade  of  bis 
property  at  a  value  of  $7,000;  that  in  con- 
summating such  exchange  tbe  plaintiff  was 
the  procuring  cause ;  and  that  the  reasiHiable 
value  of  the  services  which  he  thus  rendered 
Ut  $200,  no  part  of  which  has  been  paid.  Tbe 
answer  denies  some  of  the  averments  of  the 
complaint,  admits  others,  and  for  a  further 
defense  alleges,  in  effect,  that  at  the  time 
stated  tlie  defendant  was  the  owner  of  the 
stock  of  goods  and  of  the  store  referred  to, 
together  with  the  fixtures  therein,  and  also 
tbe  owner  in  fee  and  in  possession  of  the  real 
property  of  which  the  store  formed  a  part 
and  upon  which  it  was  built;  that  the  de- 
fendant desired  to  exchange  such  goods, 
store,  fixtures,  and  real  property  as  an  entire- 


ty for  other  land  of  equal  value ;  ttiat  In  Feb- 
ruary, 1915,  be  exchanged  such  property  as  a 
whole  with  K.  S.  Parrott  for  realty  then  be- 
longing to  him  and  other  lands  owned  .by 
John  Loop,  all  of  which,  was  traded  as  an 
oitlre  contract;  that  such  exchange  is  the 
same  sale  of  the  store  and  stock  of  goods  re- 
ferred to  in  the  complaint  herein;  that  tbe 
defendant  did  not  enter  Into  any  written  con- 
tract of  employment  with  the  plaintiff  to  pro- 
cure a  purchaser  of  such  property,  or  any 
part  of  it,  as  required  by  section  808,  1*  O. 
L.;  and  that  the  agreement  mentioned  In  tbe 
complaint  was  not  in  writing,  nor  was  any 
note  or  memorandum  thereof  subscribed  by 
the  defendant  or  by  his  antborlEed  agent. 
The  reply  controverted  the  allegations  of  new 
matter  bi  the  answer,  whereupon  the  cauae 
was  tried  resultli^  In  a  Judgment  for  the  de- 
fendant, and  plalntUr  appeals. 

Fnmk  Hdhoea,  of  UcMlnnvUle  (Holmea  ft 
Pearce,  <tf  McMlnnvllle,  on  the  brief),  fi>r  ap- 
pellant W.  T.  "^ton  and  J.  B.  Bnrdett. 
both  of  McHlnnvlUe  (McCain,  Tlnbm  Ac  Bnz^ 
dett,  of  UcMinnTille,  on  the  bri^,  for  re- 
spcmdent 

MOORB,  J.  (after  stating  the  fhcts  aa 
above).  [1]  ExcqitionB  baving  been  takm  to 
parts  of  tbe  court's  cbarge,  It  is  maintained 
that  errors  were  committed  in  instructing  tbe 
jury  as  follows: 

"(1)  If  you  believe  that  whatever  contract,  if 
any,  the  plaintiff  bad,  had  to  do  with  the  sale 
of  real  property  in  addition  to  the  sale  of  per- 
sonal property,  then  your  verdict  should  be  fw 
the  defendant,  (or  the  reason  that  a  contract, 
a  broker's  contract,  for  the  sale  of  real  property, 
must  be  reduced  to  writing,  must  express  a  con- 
sideration, must  be  subscribed  by  tbe  party  to 
be  chained*  So  the  question  in  this  case  is 
largelyLwlUit  was  the  contract?  •   •  • 

There  must,  in  order  to  make  a  contract, 
be,  among  other  things,  an  offer  and  acceptance; 
there  must  be  a  meeting  of  the  minds.  When 
you  retire  to  your  jury  room  for  d^iberati<» 
r.;>on  the  questions,  you  should  consider:  Was 
there  a  meeting  of  the  minds  between  the  plain- 
tiff and  defendant,  as  to  the  contract  of  employ- 
ment? If  there  was  no  meeting  of  minds,  then 
your  verdict  would  be  for  the  defendant," 

[2]  It  U  argued  by  plaintiff's  connael  that 
tbe  complaint  alleges  tbat  their  client,  at 
the  request  of  the  defendant,  negotiated  for 
him  the  exchange  of  personal  property,  and, 
though  a  tract  of  land  may  also  have  been 
Included  In  the  trade,  the  plaintiff  was  en- 
titled to  a  reasonable  comi>eiiBation  for  his 
services  in  securing  the  disposition  of  the 
personal  property,  and  as  no  realty  was  men- 
tioned in  the  complaint,  nor  any  charge  made 
for  negotiating  the  sale  thereof,  any  refer- 
once  in  the  first  instruction  to  that  class  of 
property  was  erroneous.  It  will  be  remem- 
bered that  the  answer  avers  that  tbe  store 
referred  to  In  the  complaint  embraced  a 
tract  of  real  property  upon  wblch  that  build- 
ing was  erected.  If  the  complaint  had 
specifically  described  property  which  unmis- 
takably showed  It  was  personal,  tbe  answer 
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having  arerred  that  the  exchange  desired  by 
the  defendant  Included  a  lot  of  his  land  up- 
on which  the  store  was  bullt>  tliat  party's 
conflicting  theory  of  the  case  was  properly 
submitted  to  the  Jury.  Flore  t.  Ledd,  26 
Or.  423,  86  Paa  B72 ;  Bamhart  v.  Ehrbart. 
33  Or.  274,  54  Pac.  195;  Farmers'  Bank  t. 
Woodell,  38  Or.  294,  61  Pac.  837,  65  Pac 
520;  Lewis  v.  Graft,  39  Or.  305,  64  Pac 
H09:  State  t.  Smith,  48  Or.  109,  71  Pac.  973: 
State  T.  Teller,  45  Or.  571,  78  Pac  980; 
DoQohoe  V.  Portland  Ry.  Co.,  56  Or.  68,  107 
Pac  964.  The  application  of  this  rule  de- 
p^ds  upon  the  introducUon  of  evidence  re- 
lating to  the  theory  of  the  party  who  makes 
the  averment  The  bill  of  exceptions  does 
not  contain  any  of  the  testimony  given  at 
the  trial,  and  in  the  absence  thereof  It  will  be 
presumed  that  evidence  was  received  tebdlng 
to  rabstantiate  the  auction  of  the  answer 
and  aatborisliic  the  giving  ot  tho  flzst  in- 
structton. 

[S]  It  wUl  be  kept  in  mind  that  the  com- 
plaint alleges  the  negotiation  ut  a  store  hy 
the  plaintiff  for  the  defendant.  The  word 
''stor^"  as  used  on  the  Pacific  Coast,  means 
a  bnildlDg  in  which  goods,  wares,  and  mer- 
chandise are  kept  for  sale.  As  nearly  every 
bonding  is  put  up  with  the  Intention  that 
it.  shall  becmne  and  remain  a  jiart  of  the 
land  on  wbldi  it  rests,  it  necessarily  follows 
that.  In  order  to  overcome  the  presumption 
that  a  building  la  real  property,  a  pleading 
must  all^  facts  showing  the  structure  was 
placed  on  a  temporary  foundatUm  and  erect- 
ed with  the  intmtlon  that  it  sboold  be  re- 
moved, or  that  it  had  been  taken  from  its 
original  support  bo  as  to  be  moved  away. 
As  such  an  averment  Is  not  to  be  found  In 
the  biltlatozy  pleading,  it,  in  effectt  alleged 
Uiat  the  plalntifl  negotiated  for  the  defend- 
ant the  sale  inter  alia  of  real  property ;  end, 
this  being  so,  the  giving  of  the  first  Instrno- 
tion  was  warranted  by  the  plaintiffs  own 
pleading,  and  no  error  was  committed  in 
thla  respect 

As  to  the  second  instructlop,  since  no 
transoript  of  the  testim(Hiy  has  been  brought 
up,  it  will  be  presumed  that  this  part  of 
the  charge  was  predicated  oprni  evidence 
received,  and  for  that  reason  no  error  waa 
coouniUed  as  allied. 

The  judgment  Is  therefore  aflOrmed. 

McBRIDE,  O.  J.,  and  3BAN  and  McOAH- 
ANT,  J  concur. 


SPE^R  T.  SMITH  et  ox. 

(Supreme  Court  of  Oregon.    March  27,  1917.) 

1.  WiTKnneS  «=>275(4)— OBOSS-KXAUIlfATION. 

In  action  on  note,  where  plaintiff  teBtifi«d 
that  he  was  the  owner  of  a  note  and  defend- 
ants desired  to  show  baud  in  the  transfer,  it 
was  error  to  xefose  to  permit  cross-examination 
as  to  the  method  by  which  he  acquired  tlie  note ; 


such  cross-examination  being  as  to  matters  stat- 
ed In  the  original  examination. 

[E^d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  970,] 

2.  WmiESSBS  «»260(l>-OBO88-BXAMinATZON 

—Scope. 

Cross-examination  is  not  limited  to  the  ex- 
act facts  stated  on  direct  exan^nation,  but  if 
connected  with  the  direct  the  cross  may  extend 
to  matters  tending  to  llBUt,  explain,  or  qualify 
the  facts  stated  on  direct  examhiatiou. 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent  Dig.  {  949.] 

8.  New  Tbiaz.  «=>2— Poweb  to  Gbant. 

In  an  action  on  a  note,  tried  withoat  a 
Jury,  it  is  within  the  power  of  the  court  to  set 
aside  its  Judgment  to  correct  reversible  error. 

[EML  Note.^For  o&er  cases,  see  New  Trial, 
Cent  Dig.  H  4,  6.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Geo.  N.  Davis,  Judge. 

Action  by  Uyle  B.  Speer  against  O.  H. 
Smith  and  wife.  From  an  order  granting 
new  trial  after  Judgment  for  xdalntlfl,  plain- 
tiff appeals.  Affirmed. 

The  i^alntur,  Lyle  B.  Speer,  appealed  fnwi 
an  order  erantlng  a  new  trial  after  he  ba^ 
obtained  a  judgment  on  a  promiasory  note 
against  the  defendants,  O.  H.  Smith  and 
Josei^iine  T.  Smith.  A  hlstmry  of  the  note 
Involves  the  Mle  ot  re«d  property  to  the  de- 
fendants by  James  A.  Spew,  the  fhther  of 
plaintiff,  the  executiim  of  the  note  tor  the 
unpaid  part  of  the  purchase  price,  and  the 
delivery  of  a  mortgage  on  the  land  to  secure 
the  note.  James  A.  Speer  sold  certain  land 
on  October  29,  1909,  to  the  defendants  for 
$2,500.  The  Smiths  paid  $500  in  cash,  and 
gave  their  note  for  $2,000,  the  balance  of  the 
purchase  price,  payable  five  years  after  Oc- 
tober 29,  1909,  to  the  order  of  James  A. 
Speer,  and  they  secured  the  note  by  mortgag- 
ing the  land.  Under  date  of  December  2, 
191^  and  In  consideration  of  lore  and  af' 
fectlon,  James  A.*  Speer  executed,  a  written 
transfer  and  assignment  of  the  note  and 
mortgage  to  bis  son  Lyle  B.  Speer.  The  as- 
signment was  not  recorded.  The  Smiths  sold 
their  interest  In  the  land,  and  the  property 
subsequently  passed,  subject  to  the  mort- 
gage, into  the  hands  of  Keameth  D.  Vair 
and  Lily  O.  Farr.  Under  date  of  Deconber 
IS,  1914,  the  Farrs  avitdalmed  the  premises 
to  James  A.  Speer.  Waiving  the  mortgage, 
I^rle  B.  Speer  commenced  an  action  on  the 
note  by  filing  a  complaint  on  April  6,  1915, 
and  allying  tb&t  he  was  the  ownor  and  hold- 
er ot  the  note  tor  a  valuable  ccmslderatira, 
and  that  with  the  exeepOoa.  of  certain  inter- 
est payments  the  whole  amount  of  the  note 
was  due. 

The  defendants  answered  by  denying  that 
Lyle  B.  Speer  owned  the  note,  or  that  any 
part  of  it  was  due;  and  they  alleged  as  an 
affirmative  defense  that  the  ^nltelalm  deed 
from  the  Farrs  to  James  A.  Speer  was  given 
in  full  satisfaction  of  the  debt  represented  by 
the  note.  The  defendants  charged  the  father 
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and  eon  with  fraud,  and  alleged  that  James 
A.  Speer  was  and  still  Is  the  owner  of  the 
note,  and  that  the  assignment  of  the  note  and 
mortgage  was  for  the  sole  purpose  of  en- 
abling the  son  to  bring  an  action  on  the  not^ 
and  avoid  the  payment  made  to  the  father. 
The  answer  contains  other  allegations  con- 
cerning the  doings  of  James  A.  Speer  and 
Lyle  B.  Speer  In  furtherance  of  tbelr  alleged 
fraudulent  purpose.  The  action  was  tried 
without  a  jury.  After  having  made  findings 
and  entered  a  Judgment  for  the  plaintiff,  the 
court  set  aside  the  Judgmmt  and  granted  a 
new  trial,  and  the  plaintiff  Uien  appealed. 

Oliver  M.  Blckey,  of  Portland,  for  appel- 
lant George  O.  Johnson,  of  Portland  (John- 
son ft  Mathews,  of  Portland,  on  the  brief), 

for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [11  The  court  ruled  correctly  In 
setting  aside  the  Judgment  and  granting  a 
new  trlaL  Prejudicial  error  was  committed 
in  limiting  the  cross-examination  of  Lyle  B. 
Speer.  On  direct  examination  the  plaintiff 
said  ttiat  he  was  the  owner  of  the  note.  He 
also  identified  the  note  and  the  written  as- 
'signment  of. the  note  and  mortgage,  and  ex- 
plained that  the  written  assignment  "Is  a 
transfer  of  the  note  to  me."  Arguing  to  the 
court  that: 

''This  is  fraud ;  we  have  a  right  to  prove  tiie 
circumstances,  and  especially  Ui«  knowledge  of 
this  witness" 

— the  defendants  attempted  on  cross-exami- 
nation to  inquire  about  the  circumstances  of 
the  assignment  and  to  ascertain  whether  the 
defendant  had  knowledge  of  the  alleged 
fraud.  The  plaintiff  objected,  saying  "that 
this  is  their  case  to  make  out  a  proof  of 
fraud."  The  court  sustained  the  objection 
and  allowed  an  exception,  and  at  the  same 
time  suggested  that  the  defendants  could  call 
the  plaintiff  as  their  own  witness. 

The  direct  examination  opened  the  doors 
to  the  inquiry  sought  to  be  made  by  the  de- 
fendants; and,  while  it  is  not  necpssary  to 
relate  the  whole  record,  it  Is  enough  to  say 
that  under  all  the  surrounding  drcumstances 
the  limitation  placed  upon  the  right  of  cross- 
examination  was  especially  prejudicial  to  the 
defendants.  Lyle  B,  Speer  was  not  a  mere 
third  party,  but  he  was  the  plaintiff  in  the 
action.  He  alleged  and  the  defendants  de- 
nied that  he  owned  the  note.  He  alleged 
and  they  denied  that  the  note  had  been 
transferred  to  him.  They  charged  and  he 
denied  that  the  transfer  was  a  sham  and 
only  one  st^  In  a  scheme  to  defraud  de- 
fendants. He  testified  In  general,  but  never- 
theless comprehensive,  language  that  the  note 
had  been  transferred  to  faim,  and  that  he 
owned  it,  and  the  defendants  were  enti- 
tled to  ascertain  the  circumstances  of  the 
transfer  by  cross-examination.  Plainly  the 
cross-examination  attempted  by  the  defend- 


ants would  hare  been  as  to  matter  stated  In 
direct  examination.    Section  860,  L.  O.  L. 

[2]  The  cross-examination  la  not  limited 
to  the  exact  facta  stated  on  the  direct  ex- 
amination, but  If  It  Is  connected  with  the 
direct  examination,  the  cross -examination 
may  extend  to  matters  tending  to  limit,  ex* 
plain,  or  qualify  the  facts  stated  on  direct 
examination.  Ah  I>ooa  r.  Smith,  25  Or.  88. 
34  Pac.  1093;  Maxwell  r.  Bolles,  28  Or.  1. 
6,  41  Pac.  661 ;  Oregon  Pottery  Co.  r.  Kern, 
30  Or.  328,  331,  47  Pac.  917 ;  Kenny  v.  Walk- 
er, 29  Or.  41,  44  Pac.  601.  As  stated  In 
Sayrea  r.  Allen,  25  Or.  211,  214,  215,  86  Paa 
254: 

"Within  the  subject-matter  of  the  direct  exam- 
ination, a  free  range  should  be  allowed  in  con- 
ducting" 

— the  ooss-examlnatloB,  especially  wben  tlM 
person  examined  is  a  party  to  the  litigation. 

[3]  Assuming,  without  deciding,  that  where 
a  judgment  is  rendered  after  a  trial  by  the 
court  without  a  Jury,  tlie  aatboiity  of  the 
court  to  grant  a  new  trial  Is  no  greater  than 
nor  different  from  the  authority  exercisable 
after  a  trial  by  a  Jury,  nevertheless,  the  or- 
der setting  aside  the  Judgment  was  correct, 
even  though  the  power  of  the  court  be  meas- 
ured by  the  rules  governing  a  motion  for  a 
new  trial  after  a  Judgment  on  the  verdict  of 
a  Jury,  Under  all  the  circumstances  found 
in  the  record  the  rights  of  the  defendants 
were  substantially  prejudiced  when  the  court 
prevented  the  attempted  cross-examination. 
By  granting  the  motlw  for  a  new  trial  tbe 
court  merely  corrected  a  reversible  error 
and  avoided  the  necessity  of  an  appeal.  De 
Vail  V.  De  Vail,  60  Or.  403,  118  Pac.  843,  120 
Pa&  13,  40  U  B.  A.  (N.  S.)  291,  Ann.  Caa. 
1914A,  409;  Smith  Typewriter  Co.  v.  Mc- 
George,  72  Or.  523,  625,  143  Pac.  9<KS:  Ru- 
dolph V.  Portland  By.  L.  &.  P.  Co.,  72  Or. 
560,  570,  144  Pac  93,  7  N.  C.  O.  A.  887,  note; 
Frederick  &  Nelson  v.  Bard,  74  Or.  457,  461. 
145  Pac.  669;  McGinnls  v.  Studebaker,  75 
Or.  519.  625,  146  Pac.  825,  147  Pac.  526.  L 
R.  A.  1916B,  868;  Delovage  v.  Old  Oregon 
Creamery  Co.,  76  Or.  430,  435,  147  Pac  392, 
149  Pac.  317;  PuUen  v.  Eugene,  77  Or.  320. 
325,  146  Pac.  822,  147  Pac  768.  1191,  151 
Pac.  474;  Brewster  v.  Springer,  79  Or.  88, 
89,  154  Pac  418;  Wakefield  v.  Supple.  160 
Pac  376.  The  order  setting  aside  tbe  Judg- 
ment and  granting  a  new  trial  is  affirmed. 

McBBIDB.  C.  J.,  and  BBNSON  and  BUB- 
NETT,  JJy  concur. 


GBRDETZ  T.  CENTRAL  OREGON  IRR.  CO. 
(Supreme  Court  of  Oregm.  March  27,  1917.) 
1.  Abbitbation  and  Award  <=3S&(1^— 0>5- 

OZ.T78IVENE8a  OF  DrrBBIORATIOIT. 

There  bang  no  limitation  in  the  arbitration 

agreement  on  tbe  powers  of  the  arbitrators,  bat 
it  being  agreed  their  decision  on  the  law  ftod 
facts  shall  be  final,  their  determination  cannot 
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be  dlBturb«d,  eoccept  t<ar  dlabonest;  or  mistakes 
under  the  pnncitiles  adopted  by  them. 

[Ed.  Note.— For  other  cfisea,  see  Arbitration 
and  Award,  Cent  Dig.  I  441.] 

2.  Abbitutxom  and  Awabd  «=>68— Dkoisioh 
aocobdino  to  la.w. 
As  arbitrat<H«  not  restricted  by  Oie  arbi- 
tratioa  agreement  are  not  bound  by  the  strict 
rules  of  law,  but  may  dedde  aocorditkg  to  the 
■nbstantial  equities  of  the  partiea,  though  both 
have  broken  their  contract,  th^  in  so  doing 
carry  oat  tiieir  intention  to  decide  according  to 
law. 

TEA,  Note.~For  other  cases,  see  AxUtratlMi 
and  Award,  Cent.  Dig.  H  31S-«aO.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gateos,  Judge. 

Solt  by  Ii.  F.  Oerdetz  against  the  Central 
Oregon  Irrigation  Company  to  set  aside  deci- 
sion of  arbitrators.  From  an  adverse  decree, 
plaintiff  appeals.  Affirmed. 

The  plaintiff  contracted  with  the  defendant 
to  construct  for  the  latter  in  the  Deschutes 
rirer  a  dam  and  condolt  therefrom.  Dis- 
putes arose  between  the  parties,  and  the 
plaintiff,  claiming  the  i^t  to  do  so  on  ac- 
count ot  breaches  of  the  agreemeat  c<Hmult- 
ted  by  the  defendant,  abandoned  the  wwk 
before  the  project  was  completed.  He  began 
an  actlOD  In  the  drcoit  court  of  MiiltD<»Dah 
county  to  recover  from  the  defendant  an 
amount  which  ho  alleged  to  be  due  Mm  under 
tlie  ccmtract.  The. company  also  bnmi^it  an 
action  agEdnst  lilm  for  an  amount  coming  to 
It  from  him  on  the  same  contract  Without 
either  party  having  answered  In  titber  ac- 
tion, they  entered  into  an  arbitration  agree- 
ment, reciting  the  history  of  the  dispute  sub- 
stantially as  here  set  forth,  In  which  th^ 
agreed  as  follows : 

"Now,  therefore,  in  condderatlon  thereof  and 
to  avoid  litigation  and  effect  a  speedy  Bettlement 
of  said  matters  between  tbe  parties  hereto,  it 
Is  herein  mutually  agreed  by  and  between  the 
Central  Oregtm  Irrigation  Company  and  h.  F. 
Oerdetz  that  the  matters  in  dispute  shall  be 
and  hereby  are  submitted  to  John  B.  Cleland, 
EL  B.  Lytle,  and  WiUiam  8.  Turner,  all  of  Port- 
land. Or.,  as  a  board  of  arbitrators,  to  hear 
the  testimony  ot  the  respectlTe  partiea  and  tlieir 
witnesses,  and  such  material  documentary  evi- 
dence as  tbe  respective '  parties  may  produce; 
ell  witnesses  to  be  sworn  by  some  person  author- 
ized to  administer  an  oath,  and  be  subject  to 
cross-examination  by  oppoaing  counseL 

"lliat  said  arbitrators  shall  decide  aU  ques- 
tions coming  before  them  bv  a  majority  vote, 
except  legal  questionB,  whioi  shall  be  decided 
by  the  said  John  B.  Cleland,  whose  decisions 
apon  the  legal  questions  shall  be  Qnal,  and  the 
decision  of  the  arbitrators  upon  all  questltms  of 
fact  shall  be  final  between  the  parties  hereto, 
their  saocesaors  and  assigns." 

By  other  provisions  each  party  bound  Uselt 
to  accept  and  abide  by  the  award  of  the 
majority  of  the  arbitrators  and  to  pay  each 
to  the  other  tbe  amount  found  dne,  authoriz- 
ing tbe  entry  of  Judgmmt  by  the  circuit  court 
on  production  of  a  coffy  of  the  award.  After 
hearing  the  evidence  and  considering  the 
matter,  the  arbitrators  made  an  award 
against  the  plaintiff  In  tbe  sum  of  $6,095.04, 
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and  assessed  reporters'  fees,  arbitrators'  fees, 
and  other  ezpenaes  so  that  tbe  total  allow- 
ance against  blm  was  $S3BS.S0.  Hals  suit 
was  Instituted  to  set  aside  the  dedslon.  The 
plalntUt  claims  that  the  cmctuslon  of  the  ar- 
bitrators was  contrary  both  to  the  fiicts  an'd 
tbe  law,  In  that  it  deprived  the  plaintiff  of 
any  compensation  for  his  services  under  the 
contract,  and  furtbw  penaUsed  him  in  the 
amount  of  the  allowance ;  that  it  is  Inconsist- 
ent with  any  known  nOe  ot  law  or  equity 
because  the  arbitrators  credited  him  with 
f 12,373.62,  for  delinquencies  and  breaches  of 
the  contract  on  the  part  of  the  defendant,  Ms 
legal  deductl(m  therefrom  being  that,  having 
broken  the  omtract  Itself,  the  company  is  not 
entitled  to  recover  anything  for  a  breach 
thereof  by  him.  Various  other  specifications 
are  made  chai^big  tbat  the  arbitrators  left 
out  of  their  calculations  many  items  in  plain- 
tiff's favor  and  arbitrarily  cut  'down  the  ac- 
tual cost  of  other  expenditures  and  labor  pw- 
formed  by  Mm.  The  oomplalnt  Is  challenged 
In  material  particulars  by  the  answer  which 
sets  up  the  iilstory  of  tbe  litigation  and  the 
arbitration  agreement,  together  with  the  de- 
cision thereon.  Tbe  reply  having  traversed 
the  allegations  of  the  answler,  except  as  stat- 
ed in  the  complaint,  the  matter  was  referred 
to  a  referee  who  reported  in  favor  of  confirm- 
ing the  conclusion  reached  by  the  arbitrators. 
A  decree  having  been  entered  accordlnt^, 
the  plaintiff  appeals. 

Thomas  Manniz,  of  Portland,  for  appellant. 
John  H.  Hall,  of  Portland  (Jesse  Steams,  ot 
Portland,  on  the  brief),  for  respondent. 

BUBNETT.  J.  (after  stating  the  facts  as 
above).  [1J  It  is  important  to  note  the  ex- 
tent of  the  submission.  By  that  document 
the  parties  stipulated : 

"That  said  arbitrators  shall  decide  all  ques- 
tions coming  before  them  by  a  majority  vote, 
except  legal  questions,  whidi  shall  be  decided 
by  the  said  John  B.  Cleland,  whose  decisions 
upon  tbe  legal  questions  shall  be  final,  and  the 
decision  of  tbe  arbitrators  upon  all  questions  of 
fact  shall  be  final  between  the  parties  hereto, 
their  sucoessors  and  assigns." 

We  note  that  no  restriction  Is  placed  upon 
the  arbitrators  in  any  degree  within  their  re- 
spective proTlnces.  No  reeervation  ia  made 
for  reviewing  any  decision  of  law  or  fact, 
"nie  case  Is  not  like  many  of  those  cited  in 
the  plaintiff's  brief  where  tbe  arbitrators 
were  required  to  determine  questions  of  i&w 
according  to  legal  rules  and  the  decisions  of 
the  oontts  on  identical  mattera  Neither  is  it 
like  otber  instances  where  the  statute  re- 
quires the  award  to  be  made  agreeable  to 
certain  precepts  or  la  pursuance  of  an  order 
or  rule  of  court  where  the  award  must  be 
subject  to  tbe  approval  of  the  tribunal  mak- 
ing the  order.  In  the  instant  case  the  unre- 
stricted tbrms  of  the  submlssiMi  'differentiate 
it  from  all  such  precedents.  It  Is  said  in  5 
C.  J.  188: 


GERDXrrZ      CBNTBAL  OBKOON  IBB.  Oa 


^sFor  otber  cmm  sm  vaiqs  topic  and  KEl-NUUBER  lu  all  Kvy-Nimbersd  DlsssU  and  Indexes 


Digitized  by  Google 


982 


163  PAOinC 


BBPOBTBB 


(Or. 


"In  the  absraice  of  a  special  requirement,  the 
arbitrators  are  not  bound  to  decide  according  to 
law,  and  therefore  in  such  case  a  mistalcen  con- 
struction of  the  law  has  been  held  not  sufficient 
ground  of  ftTt^danoe  of  an  award  except  it  Is 
made  clearly  to  appear  that  the  arbitrators  in- 
tended  to  decide  according  to  law,  or  unless  it 
is  shown  that  the  misconstructioQ  of  law  is  so 
perverse  as  to  work  manifest  injustice.  In  case 
the  submission  is  in  general  terms,  however  dif- 
ferent the  judgment  ut  the  arbitrators  may  be 
upon  the  law  of  the  case  from  the  opinion  en- 
tertained by  the  court,  If  the  arbitrators  have 
acted  htneetly,  the  awstrd  will  not  be  set  aside." 

In  Smith  T.  Boston  &  Maine  B.  B.  Co.,  16 
Gray  (Mass.)  621,  529,  we  read : 

"For  aught  that  appears,  this  board  of  arbi- 
trators intended  to  malce  an  award  based  upon 
their  own  views  of  the  law  and  facts  of  the 
case,  irrespectively  the  law  of  the  books. 
That  tiiey  bad  under  this  submission  a  right  to 
do  w  is  unQuestionable.'' 

In  Snohomish  Couiity  School  Dlst.  v.  Sage, 
13  Wash.  352,  43  Paa  341,  the  syllabus  reads : 

"As  to  matters  of  law,  arbitrators  are  not 
bound  In  all  cases  to  follow  the  strict  rules  of 
law  governing  courts,  unless  restricted  by  the 
agreement  to  submit,  but  may  decide  in  accord- 
ance with  their  views  of  the  equitable  rights 
of  the  partiee." 

Again  Id  Johnson  t.  Noble,  13  N.  H.  286, 
38  Am.  Dec.  485,  the  rule  la  announced  thus 
according  to  the  headnote: 

"If,  under  an  unlimited  submission,  referees, 
intending  to  assume  the  whole  responsibility  of 
detennimng  the  law,  without  referring  the  same 
to  the  court,  decide  differently  from  what  the 
court  would  on  a  point  of  law,  nevertheless  the 
award  will  be  regarded  as  authorized  and  con- 
clusive, and  will  not  be  set  a^de  for  that  cause." 

In  Brown  Green,  7  Conn.  686,  we  find 
that: 

"Where  an  award  is  within  the  submission,  a 
court  of  chancery  will  not  set  it  aside,  except 
for  jMirtiality  and  corruption  in  the  arbitrators, 
mistakes  on  their  own  principles,  or  fraud  and 
misbehavior  in  the  parties." 

Tbe  arbitrators  were  not  restricted  in  their 
consideration  of  the  case  to  the  pleadings 
In  eltber  of  the  actions  commenced  by  the 
respective  parties.  The  agreement  to  arbi- 
trate constitutes  the  sole  limitation  upon 
th^  powers.  Eadi  party  In  the  several 
actions  was  claiming  the  right  to  recover 
money  frwn  the  other.  Each  imputed  to  bis 
adversary  Infractlonji  of  the  contract  In 
question.  Which  broke  bis  covenant  first 
we  know  not  It  may  be  that  both  were  to 
blame.  Without  limiting  the  authority  of 
the  referees,  tiiegr  submitted  their  disputes 
to  them,  empowering  them  to  decide  all  ques- 
tions coming  before  them  by  a  majority  vote, 
except  l^al  questions,  which  they  left  to  the 
flnal  decision  of  one  of  the  three.'  It  is  not 
made  to  appear  that  the  arbitrators  failed 
to  examine  and  determine  upon  the  various 
chains  In  his  favor  which  plaintiff  cialras 
were  left  out  of  the  calculation.  For  aught 
that  the  pleading  discloses,  all  these  items 
were  considered,  albeit  adversely  to  the 
contention  of  the  plaintiff.  No  actual  fraud 
is  imputed  to  the  um^res,  but  the  substance 


of  the  complaint  Is  only  tMt  they  dedded 
against  the  plaintiff. 

[2]  There  was  some  question  in  the  test!- 
mony  about  a  mistake  in  computaticHi  ap- 
pearing on  the  face  of  one  of  the  sheets  at- 
tached to  the  award  itself,  but  this  la  not 
Included  In  the  complaint  as  a  ground  of 
attack  upon  the  award;  neither  is  it  as- 
signed as  error  on  appeal.  Besides  this, 
the  united  testimony  of  tbe  members  of  the 
board  is  substantially  to  the  effect  that  they 
gave  attention  to  the  Item,  that  tor  5,05o 
cubic  yards  of  riprap  at  84  cents,  and  al- 
lowed $3,192.06  for  it,  notwithstanding  tbe 
apparent  rate  noted.  It  seems,  therefore, 
that  they  decided  on  that  charge  as  they 
lu  fact  Intended,  and,  this  being  true,  their 
finding  on  that  point  must  be  respected  on 
the  merits  without  reference  to  whether  it 
was  attacked  In  the  pleadings.  Practically 
the  entire  argument  in  the  brief  of  tie  plain- 
tiff was  devoted  to  the  contention  that,  hav- 
ing allowed  the  plaintiff  upwards  of  $12,000 
as  compensation  for  infractions  of  the  con- 
tract by  the  defendant,  It  was  plain  as  a 
matter  of  law  that  the  latter  had  brolten  tbe 
covenant,  and  could  recover  nothing  on  Its 
part.  Based  upon  this,  the  plaintiff  would 
draw  the  oonclu^n  that  the  arbitrators 
were  In  error  as  a  legal  deduction  in  allow- 
ing anything  to  the  defendant.  He  contends 
also,  that,  the  arbitrator  to  whom  the  deci- 
sion of  the  law  was  committed  having  stated 
as  a  witness  that  he  intended  to  decide  ac- 
cording to  the  law,  the  court  Is  bound  to  set 
aside  tbe  award  because  It  would  conflict 
with  a  rule  that  would  be  followed  "by  the 
court  In  refusing  to  allow  a  delinquent  party 
to  recover  for  the  breach  of  a  contract.  The 
precedents  are  numerous,  however,  that  ar- 
bitrators are  not  bound  by  the  strict  rules 
of  law,  but  may  decide  according  to  the 
substantial  equities  of  the  parties,  both  of 
whom  possibly  may  be  in  defttult  nnder  strict 
rulings  on  legal  questions.  There  is  ample 
ground,  therefore,  to  say  that  the  legal  r^- 
eree  was  within  the  precedents  in  Ignwing 
the  strict  letter  of  the  law  and  predicating  his 
conclusion  on  the  real  equity  existing  be- 
tween the  parties,  and  thus  carried  out  his 
Intention  to  decide  according  to  the  law.  In 
other  words,  his  disregard  of  the  strict  rules 
of  law  ia  justified  by  the  authorities,  so 
that  his  determinatton  was  In  truth  accord- 
ing to  the  law.  In  brief,  the  parties  choosing 
to  ignore  the  ordinary  judicial  procednre 
have  selected  a  tribunal  of  th^  on  agree- 
ing Irrevocably  to  abide  by  Its  decision  both 
on  the  law  and  the  facts.  Having  so  st^u- 
lated,  we  can  but  enforce  th^  agreement 
with  its  results,  however  harsh  it  may  seem 
to  either  party. 

We  are  compelled  to  aflinn  the  decree  of 
the  ciTcolt  court  sustaining  the  award. 

McBBms,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 
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8TADEOCAN  «t  aL     HINBIB  «t  at 

(Supreme  Court  of  Oregon.   Mardi  27.  19X7.) 

JUDOuxirr  ^9475— Goixateral  Attack. 

An  order  of  the  comity  court,  sittii^^  for 
the  transaction  of  probate  banness,  direebng  a 
aale  of  land  belonf^ng  to  the  estate  of  a  dece- 
dent, could  not  be  attacked  in  a  suit  to  quiet 
title  to  the  land. 

[Ed.  Note.— For  other  esM*,  see  Jndgmrat. 
Cent  Dig.  S  »10.} 

Burnett  and  Bean,  JJ.,  dlaaenting. 

In  Banc  Appeal  from  Circuit  Court,  Coos 
County;  Jtilm  S.  Coke,  Judge. 

On  second  petition  for  rebearlng.  Opinion 
on  first  retaearlng,  reversing  fwmer  opinion 
and  decree  below,  affirmed. 

For  former  (vlidras,  see  168  Fac.  585,  and 
166  Pac.  708. 

Guy  C.  H.  Corliss,  of  Portland,  for  appel- 
lants.  Harry  O.  Hoy,,  of  Bfarshfleld,  for  re- 

spondenta. 

MOOBE,  3.  It  is  contended  In  a  petition 
for  rehearing  that  in  reversing  the  decree 
herein  errors  were  committed :  (1)  In  holding 
tbis  suit  to  be  a  collateral  attack;  (2)  in 
concindlng  a  county  court  while  transacting 
probate  business  is  a  tribunal  of  general  and 
superior  jurisdiction ;  and  (3)  In  determining 
tbe  citation  issued  by  that  court  was  valid. 
This  suit  was  brought  to  quiet  the  title  to  real 
property,  which  right  of  ownership  and  pos- 
session .was  alleged  to  have  been  disturbed  by 
the  execution  of  an  administrator's  deed.  It 
Is  argued  by  plaintiff's  counsel  that,  though 
bills  of  review  have  been  abolished  in  Ore- 
gon (L.  O.  L.  I  390),  the  form  only  of  the 
procedure  lias  been  changed,  while  ttie  relief 
anciently  granted  by  a  suit  to  review,  correct, 
or  reverse  a  decree  remains ;  and,  this  being 
so,  this  suit  Is  a  direct  attack  to  impeach 
and  set  aside  an  order  of  the  county  court, 
whereby  It  attempted  lll^ally  to  deprive  the 
plaintiffs  of  their  land.  That  a  suit  in  equity 
may.  be  loaitttalned  in  this  state  to  set  aside 
the  final  judicial  determinaticm  reached  in 
another  cause  Is  settled  by  repeated  adjudi- 
cations. Crews  V.  Bldiards,  14  Or,  442,  13 
Pac.  67  ;  Friese  v.  Hummel,  26  Or.  145,  37 
Pac.  458,  46  Am.  St.  Bep.  610;  Campbell  t. 
Snyder,  27  Or.  249,  41  Pac  659;  Nessley  v. 
Ladd,  30  Or.  564,  48  Pac.  420 ;  Hilts  v.  Ladd, 
35  Or.  237,  58  Pac  32;  McLeod  v.  Uoyd, 
45  Or.  67,  75  Pac.  702 ;  Smith  v.  Nelson.  46 
Or.  1,  78  Pac  740;  Uvesley  v.  Johnston,  48 
Or.  40,  84  Pac.  1044.  Such  suit,  however,  Is 
not  necessarily  a  direct  attack,  though  it  was 
80  held  in  Heatherly  v.  Hadley,  4  Or.  1. 

In  Morrill  v.  MorrUl,  20  Or.  96, 101,  25  Pac 
362.  364  (11  L.  B.  A.  155,  23  Am.  St  Bep.  95), 
in  a  suit  to  set  aside  a  decree  of  partition  it 
was  said : 

"This  is  uodoabtedly  &  collateral  attack.  It 
is  an  attempt  to  impeach  the  decree  in  a  pro- 
ceeding not  UMtitutea  for  the  exprcM  porpose  of 
annuwng,  correcting,  or  modifyuig  the.  decree." 


In  referring  to  tiie  language  so  quoted  a 
noted  author  remain : 

"Ttiis  definition  assnmes  that  a  proceedini?  to 
annul  or  enjoin  is  always  direct.  It  ia  direct 
only  when  punned  In  the  time  and  manner  pro- 
vided by  law  against  one  who  is  not  a  bona  fide 
purchaser."  TlmBleet,  Ofd.  At  |  8. 

Thougli  the  doctrine  announced  in  Heather- 
ly V.  Hadley,  supra,  has  not  been  overruled, 
it  has  never  been  followed.  In  a  note  to  the 
case  of  MorrlU  v.  Morrill,  supra  (23  Am.  St 
Bep.  95,  103),  it  is  said: 

"All  irregularities  in  the  exercise  of  a  court 
of  general  jnrisdlction  are  cured  by  final  ludg- 
mmt,  and  it  cannot  be  collaterally  attacked." 

In  another  note  to  that  case  (11  L.  B.  A. 
166)  It  Is  observed: 

"Judgments  cannot  be  collaterally  assailed  for 
mere  errors  or  irregularities.  They  can  be  as- 
sailed only  when  void,  or  when  rendered  with- 
out jurisdiction." 

Ad<^ting  the  views  thus  expressed.  It  is 
settled  in  this  state  that  the  suit  at  bar  is  a 
collateral  attack  upon  an  order  of  a  county 
court  directing  a  sale  of  land  belonging  to  the 
estate  of  a  decedent  to  pay  the  debts  thereof. 
Flnley  v.  Houser.  22  Or.  562,  30  Pac  494; 
BeUe  V.  Brown,  37  Or.  688,  61  Pac  1024 ;  Say- 
lor  V.  Banking  Co.,  38  Or.  204,  62  Ptfc  652 ; 
Meinert  v.  Harder,  39  Or.  609,  66  Pac  1056 ; 
Smith  V.  Whiting,  55  Or.  393,  106  Pac.  791 ; 
Mansfield  v.  HiU,  56  Or.  400,  107  Pac  471, 
108  Pac  1007;  Harpold  v.  Arant,  64  Or.  376, 
130  Pac  737;  Purdy  v.  Winter's  Gstate.  79 
Or.  .614, 156  Pac  286;  Johnstone  v.  Chapman 
Timber  Co..  79  Or.  674, 156  Pac  286. 

It  is  insisted  by  plaintiffs'  counsel  tlrnt  sec- 
tion 9,  art.  7  of  the  Constitution  of  Or^on, 
expressly  declaring  county  courts  to  be  In- 
ferlor  tribunals  and  subject  to  the  appellate 
jurisdiction  and  control  of  the  circuit  courts, 
governs  the  determination  of  this  cause.  In 
support  of  the  assertion  thus  made  attention 
is  called  to  the  case  of  Oamsey  v.  County 
Court,  S3  Or.  201,  64  Pac  639, 1089,  and  Far- 
row V.  Nevln,  44  Or.  4^,  75  Pac.  711,  which 
were  .writs  of  review,  or  certiorari,  to  annul 
allowances  made  by  county  courts  of  claims 
against  estates  of  decedents.  In  the  first 
case  the  writ  was  treated  as  a  collateral  at- 
tack, while  in  the  second  It  was  considered  to 
be  direct  Tbe  attack  In  each  instance, 
though  assailing  an  order  of  the  county  court 
made  in  the  transaction  <tf  probate  business, 
was  certainly  direct  because  the  writs  of  re- 
view, which  In  such  cases  are  concurrent  with 
the  right  of  appeal,  were  sued  out  in  the 
time  and  manner  limited  by  the  statute  to 
correct  Judicial  errors  apparent  on  the  face 
of  the  record.  L.  O.  Ia.  I  606 ;  Van  Sleet,  Col. 
At.  S3;  Malone  v.  Corn^us,  84  Or.  192, 
Pac  636;  Title  Abstract  Co.  v.  Naaburg,  6^ 
Or.  190,  118  Pac.  2.  In  Gamsey  v.  County 
Court,  supra.  It  was  held  that  a  county  court, 
slttlnc  for  the  transaction  of  probate  busi- 
ness, was  an  Inferior  tribunal,  citing  as  sus- 
taining that  conclusion  the  case  of  Ktrkwood 
V.  WasblngtMi  County,  32  Or.  568,  571,  62 
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Pac.  668,  which  was  a  writ  of  review  chal- 
lenging an  order  relating  to  the  collection  of 
taxes,  a  matter  pertaining  wholly  to  county 
business.  If  an  inferior  court  as  there  de- 
fined Is  one  from  which  an  appeal  will  lie,  it 
necessarily  follows  that  circuit  courts  In 
Oregon  are  Judicial  tribunals  of  that  class, 
for  their  Judgments  and  decrees  are  reviewa- 
ble on  appeal ;  but  sudi  courts  are  conceded 
to  be  general  and  superior,  and  hence  the 
definition  so  given  is  inapplicable.  The  con- 
clusion reached  In  Garnsey  v.  County  Court, 
supra,  and  in  Farrow  v.  Nevin,  supra,  so  far 
as  they  In  effect  relate  to  collateral  attaclu, 
are  diametrically  opposite,  thus  demonstrat- 
ing that  both  cannot  be  correct  expressions 
of  the  law.  It  may  well  be  doubted  If  ei- 
ther decision  is  proper  on  the  ground  that  a 
writ  of  review  ,wlll  not  lie  from  the  action 
of  a  county  court  in  probate  matters,  for  to 
admit  that  a  precept  of  that  kind  Is  available 
In  such  cases  is  to  concede  that  the  county 
court  while  transacting  business  pertaining 
to  the  settlement  of  a  decedent's  estate  Is  an 
inferior  tribunal,  a  conclusion  whidk  Is  at 
variance  with  every  other  decision  rendered 
by  this  court  on  that  subject 

In  tlie  transaction  of  county  business  the 
county  Judge  usually  sits  with  the  county 
commissioners,  which  officers  when  thus  as- 
sembled at  the  time  and  place  appointed  by 
law,  though  exercising  administrative  and  ex- 
ecutive duties  toncernlng  the  financial  affairs 
of  the  county.  Its  police  powers,  and  its  corpo- 
rate business,  are  not  designated  as  the 
board  of  county  commissioners,  but  are  call- 
ed the  county  court.  Const  Or.  art  7,  8  12 ; 
L.  O.  L.  {  »37.  When  the  county  commis- 
sioners and  the  county  Judge  are  thus  sitting 
for  the  transaction  of  county  business,  such 
county  court  is  an  inferior  tribunal.  Const 
Or.  art  7,  I  9;  Thompson  v.  Multnomah 
County,  2  Or.  34,  40;  Johns  v.  Marlon  Coun- 
ty, 4  Or.  46,  49;  State  v.  Officer,  4  Or,  180, 
18S;  Bewley  v.  Graves,  17  Or.  274,  282,  20 
Pac.  S22 ;  State  v.  Myers,  20  Or.  442,  444,  26 
Pac.  307 ;  Cameron  v.  Wasco  County,  27  Or. 
818,  321,  41  Pac.  160 ;  Grady  v.  Dundon,  30  Or. 
333,  386,  47  Paa  915 ;  Klrkwood  v.  Washing- 
ton County,  32  Or.  568,  62  Pac.  668;  Munroe 
V.  Thomas,  35  Or.  174,  176,  57  Pac.  419.  Sec- 
tl<Hi  1,  art  7,  of  the  organic  law  of  the 
state,  as  far  as  important  herein,  reads : 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  supreme  court,  circuit  courts,  and  coun* 
ty  courts,  which  shall  be  courts  of  record,  hav- 
ing general  jurisdiction,  to  be  defined,  limited, 
and  regulated  by  law,  in  accordance  with  this 
Constitution." 

This  dause  was  amended  by  an  exercise 
of  the  Inltintlve  power  at  a  general  election 
hdd  November  8,  1910.  Laws  1911,  p.  7. 
The  changes  thus  authorized,  however,  have 
never  been  made.  The  county  court  has  been 
given  exclusive  original  Jurlsdlctl<m  in  all 
probate  matters.  li.  O.  L.  {  936.  In  constm- 
Ing  these  provWoos  together,  It  has  uniform- 
ly been  held  that  a  county  court  In  the  trans- 
scOaa  of  piobate  bnsiiieas  Is  a  tribunal  of 


general  and  superior  Jurisdiction,  and  its 
orders  In  such  cases  are  not  subject  to  col- 
lateral attack.  Buasel  v.  Lewis,  3  Or.  380; 
Tnstin  V.  Gaunt  4  Or.  305;  Monastes  v. 
CatUn,  6  Or.  119 ;  Bewley  v.  Graves,  17  Or. 
274,  20  Pac.  822 ;  Richardson's  Guardianship, 
39  Or.  246,  64  Pac.  890;  Slate's  Estate.  40 
Or.  349,  68  Pac.  399;  Smith  v.  Whiting.  55 
Or.  393,  106  Pac.  791;  Hillman  v.  Young.  64 
Or.  73,  127  Pae.  798,  129  Paa  124;  Teaton 
V.  Bamhart  78  Or.  249,  150  Pac.  742,  152 
Pac.  1192.  To  the  same  effect,  see  Clark  t. 
Bossier,  10  Idaho,  848,  78  Pac.  358,  3  Ann. 
Gas.  231 ;  In  re  Crelghton.  91  Neb.  654,  138 
N.  W.  1001,  A^.  Cas.  1913D.  128;  Kavn- 
nagh  V.  Hamilton,  63  Oolo.  157, 126  Pac.  10% 
Ann.  Cas.  1914B,  76, 

The  statute  referring  to  the  an>llcatl(Hi  of 
an  administrator  or  executor  for  an  order  to 
sell  real  property  belonging  to  the  estate  of 
a  decedent,  to  discharge  the  debts  thereof; 
reads : 

"Upon  the  ffiing  of  the  petition  a  dtatioi)  shall 
issue  to  the  devuees  and  heirs  therdn  men- 
tioned, and  to  all  others  unknown,  if  any  such 
there  be,  to  appear  at  a  term  of  court  uieron 
mentioned,  not  less  than  ten  days  after  the  serv- 
ice of  Bucli  citation,  to  show  cause,  if  any  exist, 
why  an  order  of  sale  should  not  be  made  9a  ia 
the  petition  prayed  for."  L.  O.  L  1 1251. 

The  cttatltm  put  forth  and  complained  of 
in  this  salt  was  served  by  publication  Cor 
the  required  tboe,  bifonned  Henry  FleCcber, 
his  sister,  and  aU  others  Interested  In  the 
estate  of  Charles  W.  Fletdier,  deceased,  tbat 
the  administrator  thereof  bad  filed  in  the 
county  court  his  verified  potion  tor  an  order 
to  sell  the  real  property  of  the  estate  or  so 
much  thereof  as  might  be  necessary  to  pay 
the  dalms  and  expenses  against  ttie  estate^ 
particularly  descrlUng  the  land,  and  notlfled 
such  parties  that  the  county  court  had  made 
an  order  directing  a  dtatim  to  be  Issued  to 
them,  reaulrlng  them  to  appear  at  a  time 
and  place  as  hereinafter  designated — 

"to  show  cause.  If  any  exists,  why  the  prayer 
of  the  administrator  should  not  be  granted. 
Now,  therefore,  in  pursuance  of  said  order  of 
said  court  you  and  each  of  you  are  hereby  noti- 
fied that  you  are  regaired  to  appear  at  the  conn- 
ty  courtroom  in  the  courthouse,  at  Coqoille 
City,  Coos  county.  Dr.,  on  Wednesday,  the 
16th  day  of  July,  1902,  to  show  cause,  if  any 
exists,  why  the  order  of  sale,  as  In  said  petition 
prayed  for  [  ]  of  the  above  described  premises, 
or  a  sufficient  portion  thereof  to  pay  tne  indebt- 
edness aKsiost  said  estate  and  tae  expouee  ot 
administratton  thereof* 

The  citation  also  stated  that  service  thereof 
was  made  by  publication  pursuant  to  the 
county  court's  order  of  June  6,  1902,  was 
signed  by  the  county  clerk  three  days  there- 
after, and  sealed  with  his  official  seal.  An 
examination  of  this  citation  will  show  that 
In  the  space  Indicated  by  brackets  the  phraae 
"should  not  be  made  for  the  sale,"  or  other 
words  of  equivalent  Import,  were  omitted. 
When,  however,  that  notice  Is  considered  In 
its  entirely,  no  doubt  can  possibly  exist  In 
respect  to  the  purpose  for  which  the  heirs 
of  Charles  W.  Fletcher  were  required  to  ap- 
pear in  the  county  com%  and  probably  for 
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Uiat  reawm  tbelr  counsel  takes  no  ezceptlon 
to  such  omlsid(m.  Objectlcm  Is  made  to  tbe 
failure  of  the  citation  to  state  that  the  tLme 
In  which  sadi  parties  were  required  to  ap- 
pear was  at  a  t^nn  of  the  county  court  pro- 
vided by  section  t2M,  Ij.  O.  and  It  Is  con- 
toided  that  by  reason  thereof  the  process 
was  riAA  ta  Its  face.  Some  of  the  cases  cited 
as  sust^nlng  sudi  view  will  be  examined.  In 
Hunsaker  t.  Coffin,  2  Or.  107.  the  sumznons 
served  upon  the  defendant  required  him  to 
appear  and  answer  the  complaint  '*fOrth- 
with,"  when  nnder  the  law  then  In  force  a 
anunmons  was  made  rettunable  on  the  first 
day  of  the  next  term  of  court.  The  defend- 
ant In  that  action  having  flailed  to  appear 
aa  notified,  a  deteult  Judgment  was  rendered 
against  blm  on  the  next  day  after  such  ser- 
vice was  made.  Several  years  thereafter 
pUeatlon  was  made  tor  leave  to  Issue  locu- 
tion on  the  Judgment  In  order  to  prevent  the 
statute  of  llmltatl<ms  fzom  running  against 
It,  ai^  the  cause  havli%  rMched  this  court; 
It  was  held  that  such  judgment  was  vtrid. 
In  that  case  the  law  having  fixed  a  particular 
day  tor  the  return  of  process,  fhoeby 
prescribed  the  time  for  holding  the  court* 
and  not  the  time  the  court  sat  for  transact- 
ing business.  11  Cyc.  726;  Gird  v.  State.  1 
Or.  808.  In  the  case  at  bar  flie  statute  makes 
a  citation  returnable  at  a  term  of  the  count? 
court,  and  not  at  a  particular  day  thereof,  as 
in  the  case  relied  np<nL  In  that  case,  how- 
ever,  under  the  rule  now  goierally  prevail- 
ing, the  judgment  there  rendered  would  not 
be  regarded  void,  and  thus  vulnerable  to  coi- 
lateral  atta<^  because  the  summons  having 
been  p^sonally  served  upon  that  defendant, 
who  was  presumed  to  know  the  law  prescrib- 
ing the  return  day,  he  should  have  specially 
appeared  on  the  first  day  of  the  next  term 
and  moved  to  set  aside  the  Judgment. 

The  case  of  Noitiwut  v.  Lemery,  8  Or.  816, 
was  a  collateral  attack  upon  a  decree-  of  di- 
vorce pursuant  to  which  the  plalnUff  by 
mesne  conveyances  obtained  a  deed  of  a  tract 
of  land.  There  was  no  evidence  of  the  serv- 
ice of  a  summons  uptm  the  d^endant  in  the 
dlvwrae  suit  other  than  a  recital  in  the  de- 
cree rendered  ther^n  as  fbllows: 

"And  It  further  appearins  that  defendant  had 
been  served  by  publication  as  required  by  law." 

The  statute  then  In  force  applicable  to  such 
cases  required  the  service  of  a  summons 
when  made  upon  a  ntmresident  to  be  publish- 
ed four  weeks.  The  [>erlod  thus  limited  could 
not  possibly  have  elapsed  when  the  divorce 
was  granted,  and  It  was  held  by  this  court 
that  Jurisdiction  of  the  person  of  the  defend- 
ant in  that  suit  had  never  been  secured.  The 
facts  there  stated  are  not  applicable  to  the 
case  at  bar,  for  here  the  citation  was  pub- 
lished for  the  required  time  before  the  order 
for  the  sale  of  the  land  was  made  by  the 
county  court 

In  Wright  V.  Edwards,  10  Or.  298.  whldx 
was  a  collateral  attack  upon  the  order  of  a 
county  court  directing  the  sale  of  the  realty 


of  a  decedent's  estate  to  pay  the  debts  there- 
of, it  was  held  that  tbe  application  upon 
wtddti  the  order  was  predicated  did  not  state 
tacta  sufBdent  to  invoke  an  exercise  of  Jurist 
diction  of  the  court  so  as  to  authorize  it  to 
grant  the  prayer  of  the  petition,  and  for  that 
reason  the  order  was  determined  to  be  void. 
In  the  case  at  bar  the  petition  was  adequate 
for  Oiat  imTpose. 

In  White  V.  Johnson,  27  Or.  282,  40  Pac. 
511,  60  Am.  St.  Rep.  726,  the  def^dant  died 
after  that  aeti(m  waa  commenced,  but  before 
the  summons  was  served,  whereup<m  the 
cause  was  continued,  by  order  of  court, 
against  Cordelia  Johnson,  the  deeedenlfs  ex- 
ecutrix, who  wets  allowed  ten  days  in  whldi 
to  ahswer  the  complaint  The  title  of  the 
(snse  was  not  dianged  by  making  her  a  par- 
ty, and  in  the  absence  thereof  tiie  oiigbial 
summons,  and  copies  of  fhe  complaint  and  of 
the  order  contlnning  the  cause  were  personal- 
ly senred  upon  her.  She  appeared  specially 
In  tin  trial  court  fbr  that  purpose  only,  and 
moved  to  set  aside  the  attempted  senrioe  of 
process.  The  motl<m  was  dented,  and,  the 
executrix  decHnlng  to  plead.  Judgment  was 
rendered  tn  favor  of  the  platnttff  for  the  sum 
demanded  In  tbe  complaint,  and  she  appeal- 
ed. In  reversing  the  Judgment  It  was  held 
that  as  the  statute  naqnired  a  cnimmons  to 
contain  the  names  of  the  partlea  to  the  ac- 
tion and  the  title  thereof  and  to  be  directed 
to  the  defendant  snob  service  did  not  give 
the  court  Jurisdiction  to  render  a  judgment 
1^  default  against  the  administratrix  In  her 
representative  capacity.  It  viiU  thus  be  seen 
that  the  question  presented  to  this  court  was 
raised  by  an  appeal  which  was  a  direct  at- 
tack upon  the  Judgment. 

In  Smith  T.  Whithig,  66  Or.  S93,  106  Pac. 
791,  which  was  a  collateral  attack  upon  the 
vuUdlty  of  a  probate  order  directing  the  sale 
of  real  property  belonging  to  a  decedent's  es- 
tate, It  appeared  that  the  citation  addressed 
to  the  parties  Interested  therein  was  served 
by  publication  notwithstanding  some  of  them 
resided  In  Or^n,  as  to  whom  it  was  held 
that  the  order  to  sell  the  laud  was  void.  In 
that  case  there  was  no  service  whatever  as 
to  the  parties  residing  la  this  state,  a  fact 
which  will  be  herMnafter  mentioned. 

In  Sanders  v.  Ilains,  10  Mo.  470,  It  was 
ruled  that  a  summons  Issued  by  a  Justice  of 
the  peace  and  made  returnable  In  a  time  less 
than  tliat  allowed  by  law  was  void,  that  a 
Judgment  by  default  rendered  on  the  service 
of  such  summons  was  also  void,  and  that  the 
party  acquired  no  title  under  a  sale  on  an 
execution  Issued  upon  such  Judgment,  which 
final  determlnatlcHi  was  subject  to  collateral 
attack  on  the  ground  that  It  was  void.  The 
Judgment  there  complained  of  was  given 
a  court  of  Inferior  Jurisdiction,  and  has  no 
application  to  the  case  at  bar. 

In  Oliompson  v.  Patterson,  2  HUes  (PaO 
146,  a  summons  issued  out  of  the  district 
court  of  Philadelphia,  and  made  tebaxaablB 
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at  a  day  not  antborlzed  by  law,  was  held  bad, 
and  quashed  upon  a  motion  interposed  In 
that  court  In  proper  time.  That  was  certain- 
ly a  direct  attack. 

In  Crowell  v.  Galloway,  3  Neb.  215,  under 
a  statate  which  directed  that  a  summons 
should  be  returnable  on  the  second  Monday 
after  its  date,  It  was  held  that  If  such  pro- 
cess were  made  returnable  at  any  other  time, 
it  was  void,  and  no  jurisdiction  of  the  de- 
fendant was  secured,  but  that.  If  such  party 
Intended  to  rely  npon  the  want  of  power  to' 
hear  and  determine  the  cause,  he  should  have 
appeared  specially  for  that  purpose  only,  but 
by  bis  general  appearance  be  acknowledged 
Jurisdiction,  and  the  Judgment  so  rendered 
against  him  was  affirmed  on  appeal.  It  will 
thus  be  seen  that  the  attadc  was  not  collater- 
al, and  the  decision  rendered  on  appeal  is  not 
In  point  here. 

In  State  v.  Parks,  34  Okl.  88S,  126  Pac  242, 
It  was  decided  that  a  Bummons  issued  March 
6th  and  returnable  in  ten  days,  bat  wbldi 
process  required  the  defendant  to  appear  and 
answer  Mardi  26th,  should  have  been  quash- 
ed on  motion.  That  was  a  direct  attack; 
and  had  a  motion  of  that)  kind  been  Inter- 
posed la  the  county  court  of  Coos  county, 
Or.,  within  the  time  prescribed  by  law,  the 
order  of  sale  of  the  land  might  have  been  set 
aside  in  consequence  of  irregularities  in  the 
citation  which  was  published. 

In  North  Pacific  Cycle  Co.  v.  Thomas,  26 
Or.  381,  385,  38  Pac.  307,  46  Am.  St  Rep. 
636.  Mr.  Chief  Justice  Bean,  in  speaking  of 
the  service  of  process,  says: 

"There  is  an  important  difference  iKtween  a 
want  of  jurisdiction  and  a  mere  defect  in  obtain- 
ing it.  In  tlie  former  case  the  Judgment  is  ab- 
solutely void,  and  may  be  impeaclied  whenever 
it  is  sought  to  be  used  as  a  valid  judgment ;  but 
in  tbe  latter  case  it  is  simply  erroneous  and 
voidable,  and  can  be  attacked  only  in  some  di- 
rect proceeding  authorized  by  law.  When  there 
is  some  irregularity  in  the  form  of  Che  process, 
or  in  tbe  manner  of  its  service,  tbe  par^  serv- 
ed can  take  advantage  thereof  by  some  appro- 

Eriate  proceedings  in  the  court  where  the  action 
r  pending,  and  by  neglecting  to  do  so  he  waives 
the  Irratmarity  and  cannot  attack  the  Judgment 
in  a  collateral  proceeding." 

In  Moore  Realty  Oo.  r.  Oarr,  61  Or.  84,  39, 
120  Paa  742,  744,  Mr.  Chief  Justice  Eafeln, 
in  dlscuaalns  the  service  of  prooefls  by  pub- 
llcatltm,  says: 

"The  rule  seems  to  be  that,  if  there  is  aeto- 
ally  some  notice  to  the  defendant,  it  is  sufficient 
on  a  collateral  attack,  and  the  irregularity  or 
defect  in  the  service  or  lack  of  eompilBDce  with 
the  statute  does  not  render  the  judgment  void, 
but  merely  voidable.  The  following  cases  are 
all  collateral  attacks  upon  judgments  or  decrees 
rendered  on  service  for  [by]  publication,  and  It 
was  held  in  each  that,  although  tbe  service  was 
defective  or  irregular,  it  did  not  render  the  judg- 
ment void,  and  was  sufficient  against  a  collateral 
attack"  (citing  many  cases). 

In  commenting  upon  the  same  l^al  prin- 
ciple, in  Qnarl  t.  Abbett,  102  Ind.  288,  240,  52 
Am.  Rev-  S62,  Mr.  Justice  Elliott,  a  noted 
author  and  distlngnlahed  Jurist,  observes : 

"Where  there  is  some  notice,  although  defec- 
tive, the  judgment  is  not  void ;  if  there  is  no- 


tice, although  irregular  and  defective,  there  it 
jurisdiction  (citing  anthoritieB).  The  role  witli 
respect  to  notice  by  publication  is  the  same  a> 

to  notice  by  service  of  summons ;  there  is.  in- 
deed, reason  for  b^ng  more  Uberal  in  cases  of 
constructive  notice  ttian  in  cases  where  the  sen-- 
ice  is  by  summons,  for  the  defendant  in  the  for- 
mer class  of  cases  is  entltied,  as  of  right,  to 
oi>en  the  judgment  and  try  the  cause.  It  ia  a 
mistake  to  suppose  that  notice  by  publication 
is  purely  of  statutory  origin,  for  it  was  well 
known  in  chancery  and  at  common  law.  3  Bl. 
Com.  283,  244;  Hahn  v.  KeUy.  S4  CaL  391 
[94  Am.  Dec  742].  There  is  therefore  no  valid 
reason  why  the  same  presumption  shoold  not 
obtain  in  cases  where  toe  notice  is  by  publica- 
tion as  where  It  is  by  service  of  summons,  and 
the  weight  of  anthorUy  fs  to  that  effect"  (dtfais 
cases). 

In  Wilson  v.  Wilson,  2Sff  Ho.  628,  164  S. 
W.  S61,  In  applying  tor  anthwlty  to  sell  ml 
property  beloi^tog  -to  a  decedents  estate, 
the  process  published  required  the  persons 
named  therein  to  appear  "twfor^  Instead  of 
"at"  the  day  fixed  in  the  order,  and  it  was 
herd  that  the  mistake  was  a  liarmless  irr^- 
larity. 

By  the  citation  whidti  was  published  in  the 
case  at  bar  icx  the  required  time  Henry 
Fletcher  and  his  sister  were  Informed  vfben 
and  where  th^  were  required  to  appear,  and 
the  time  so  designated  was  at  a  day  of  tbe 
regular  term  of  the  county  court.  Under  the 
rule  announced  in  North  Padflc  C^e  Co.  v. 
Thomas,  supra,  and  followed  in  Ferry  v. 
Gholson.  39  Or.  438,  65  Pac  601,  87  Am.  St 
Hep.  685,  and  in  Stanley  v.  Racbofsky,  BO  Or. 
472,  93  Pac.  354,  though  the  station  was  ir- 
regular in  tbe  respects  mentioned,  tbe  order 
based  thereon  is  not  void,  and  for  that  rea- 
son we  adhere  to  the.  opinion  rerasing  the 
decree. 

BENSON  and  HARRIS,  JJ.,  ctmcur  in  tiie 
result.  McCAMANT,  J.,  took  no  part  in  the 

consideration  hereof. 

BURNETT,  J.  (dissentlog).  In  this  case 
the  so-called  citation  npon  which  depends  the 
Jurisdiction  of  the  county  court  to  divest  the 
plaintiffs  of  their  property  was  issued  on 
June  6,  1902,  and  required  the  belrs  at  law 
of  the  decedent — 

"and  all  others  unknown,  and  all  persons  inter- 
ested in  said  estate,  to  appear  before  the  coun- 
ty court  of  CooB  county.  Or.,  at  the  court- 
house at  Coquille  City,  in  Cooa  county.  Or., 
on  the  14th  day  of  July,  1002,  and  show  cause," 
etc. 

It  Is  said  that  this  citation  was  served  by 
publication  for  four  weks.  Under  any  cmn- 
putation  of  that  period,  the  service  of  the 
citati(»i  was  not  complete  until  some  time 
after  the  first  Monday  in  July  of  that  year. 
Section  1254.  L.  O.  L.,  which  has  stood  in 
that  form  since  tiie  original  enactment  (tf 
1862,  declares : 

"Upon  the  filing  of  the  petition  a  dtatiw  shall 
issue  to  the  devisees  and  heirs  therein  moMoa- 
ed,  and  to  all  others  unknown,  if  any  such  there 
be.  to  appear  at  a  term  of  court  therein  mention- 
ed, not  less  than  ten  days  after  the  service  of 
such  citation,  to  riiow  causey  if  any  e^dst,  wbj 
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an  order  of  sale  Hhoald  not  be  made  as  in  the 
petition  prayed  for." 

It  Is  a  plain  requisite  of  a  citation  tbat  the 
term  at  which  the  h^rs  roust  appear  ghall  be 
mentioned  therein.  It  Is  equally  mandatory 
that  there  shall  be  a  lapse  of  not  less  than 
ten  days  after  the  service  Is  complete  until 
the  term  occurs  which  Is  to  be  designated  in 
that  document.  In  the  citation,  however,  no 
term  of  court  is  specified.  The  times  of  hold- 
ing court  are  fixed  by  law  and  are  presumed 
to  be  known  by  every  one.  It  is  the  latent 
of  the  statute  that  citations  are  to  be  made 
returnable  with  reference  to  dates  thus  with- 
in general  knowledge,  and  nothing  else  can 
be  made  the  standard.  The  heirs  can  be 
bonnd  only  by  a  notice  framed  in  the  terms 
of  the  statute.  Anything  less  than  or  differ- 
ent from  that  Is  not  sufficient  to  confer  Juris- 
diction to  derive  them  of  their  property. 
The  Instroment  In  question  does  not  measure 
up  to  the  plain  commands  of  the  statute,  and 
they  cannot  rightly  be  frittered  away  by 
mere  construction  v/hlcb  is  but  little  short  of 
Judicial  l^lslatioa.  At  the  time  the  pro- 
ceedings in  Question  were  bad*  It  was  the 
law'  that : 

"There  shall  be  a  term  of  the  county  court 
convene  in  each  of  the  several  counties  of  this 
state  for  transaction  of  probate  and  all  oth- 
er dvU  btuineBS  cosoizable  by  county  courts, 
except  the  transaction  of  county  business,  on 
the  first  Monday  In  each  month."  B.  &  O. 
Oomp.  §  2522. 

Section  936,  L.  O.  L..  defines  the  Jurisdic- 
tion of  the  county  court  in  private  matters. 
Section  946,  L.  O.  Ij.,  prescribes  the  order  of 
business  of  the  county  court  at  each  term, 
the  second  subdivision  reading  thus: 

"2.  .The  buiriness  pertaining  to  a  court  of  pro- 
bate as  defined  and  specified  In  sadifai  936.'' 

Section  M7,  referring  to  the  county  court, 
says: 

"The  court  Is  always  open  for  the  transac- 
tion of  the  business  mentioned  in  subdivision 
2  <rf  the  last  section,  whenever  the  particular 

Eroceeding  or  transaction  is  authorixed  to  tie 
ad  or  done  witliout  the  presence  of  or  notice 
to  another." 

This  aactiin  manifestly  refers  only  to  ex 
parte  transactions,  and  cannot  be  held  to  In- 
clude matters  ot  the  kind  inTcdved  which  'de- 
pend for  jurlsdictlMi  upon  notice  to  the  par- 
ties. 

This  Is  not  a  question  of  serving  a  valid 
process  upon  tlie  defendants  therein  and  tak- 
ing a  decree  prior  to  the  expiration  of  the 
period  of  service.  It  is  a  questltxi  of  puN 
Lishlng  that  which.  Is  not  process  because  It 
does  not  comply  with  the  requirements  of 
the  statute  defining  the  citation  and  prescrib- 
ing what  it  shall  contain.  It  will  not  do  to 
say  that  because  the  return  day  might  have 
happened  before  the  adjournment  of  some 
term  of  the  court  the  proceeding  can  be  sus- 
tained on  the  ground  that  the  county  court  Is 
always  open.  It  was,  indeed,  always  open 
within  the  meaning  of  law,  but  only  for  the 


transaction  of  business  which  may  be  done 
without  notice.  Where  due  iwocess  of  law  is 
required,  however,  as  In  cases  of  taking  the 
property  of  heirs,  the  citation  must  be  con- 
structed and  made  returnable  with  reference 
to  a  term  of  court  to  be  mentioned  therein, 
which  must  be  one  occurring  after  the  lapse 
of  tbn  days  subsequent  to  the  completion  of 
service.  The  paper  relied  upon  Is  not  a  cita- 
tion within  tbe  meaning  of  the  law  because 
of  the  failure  to  des^ate  the  proper  or  any 
term  of  court  at  which  cause  was  to  be 
shown  against  the  sale.  The  proceedings 
based  theiera  are  void  upon  their  fitce,  and 
benee  may  be  attacked  In  this  collateral  liti- 
gation to  quiet  tttle.  For  these  reasons  I  am 
unable  to  concur  with  tbe  argoment  of  Mr. 
JusUoe  ICOOBU. 

BEAN,  J.  (dissenting).  The  order  of  sale 
made  by  the  county  court  was  made  without 
Jurisdlctlwi  and  void.  It  slunld  not  be  giv- 
en any  force. 


BOSTAD  V.  THOBSEN  et  aL 
(Supreme  Oontt  of  Oregon.   March  27,  1917.) 

L  HlTSBASD  AITD  WiFB  «P»18&-2>BBOS— OOH- 

BXDKaA.TION. 
$10,000  advanced  by  the  officers  of  the  bank 
to  assist  it  to  carry  on  business  was  not  in 
itself  sufficient  consideration  to  aphold  the  wife's 
conveyance  of  property  to  them;  illegal  transac- 
tions are  such,  though  a  portion  of  tbe  consid- 
eration is  legal. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §{  721,  942.] 

2.  Deeds  «=s71— Dubess. 

Where  the  chief  stockholder  of  a  bank  stole 
funds  from  it  and  purchased  property,  and  the 
bank's  officers,  by  threatening  her  husband  with 
prosecution,  induced  the  wife  to  execute  con- 
veyances 01  the  property,  the  wife  was  not  en- 
titled to  cancellation  of  the  oonveyances  as 
procured  by  duress. 

[Ed.  Note.— For  othsr  easos,  sea  Deeds,  Gent 
Dig.  H  iss-m] 

Department  2,  Appeal  from  Circuit  Court, 
Mnltuomab  (3onnt7 ;  R<  <>■  Morrow,  Judge. 

On  idiearlng.  Decree  modified  and  af- 
firmed. * 

For  former  opinion,  see  163  Pac.  428. 

Charles  A.  Johns  and  Claude  M.  Johns,  of 
Portland,  for  appellants.  Clark,  Skulason  & 
Clark,  of  Portland,  for  respondent. 

McBBIDE,  a  J.  [1]  In  a  petition  for  re- 
hearing It  Is  urged  that  the  910,000  advanced 
by  the  defendants  for  the  purpose  of  assist- 
ing the  Multnomah  State  Bank  of  Lents  to 
carry  on  business  was  In  Itself  a  sufficient 
consideration  to  uphold  these  conveyances. 
To  this  It  may  be  answered  that,  while  It 
may  have  been  consideration  so  far  as  Ha- 
con  Bostad  was  concerned,  the  evidence  falls 
to  show  that  It  was  any  consideration  for 
the  execution  of  the  conveyances  by  Mrs. 
Bostad,  the  plalntlft,  that  she  had  any  clear 
nnderstandli^  or  knowledge  that  the  ^10,000 
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waa  to  be  advanced,  or  that  she  rec^ved,  or 
was  to  receive,  any  benefit  from  the  advance* 
ment  of  this  sum.  The  sole  consideration,  so 
far  as  she  was  coDcerned,  was  the  promise 
that  her  husband  should  not  be  prosecuted  by 
the  officers  of  the  baok,  and  In  making  this 
agreement  they  "kept 'the  word  of  promise 
to  the  ear,  but  broke  It  to  the  hope,"  because 
they  well  knew  that  they  would  be  Incapable 
of  preventing  the  prosecution  If  the  matter 
were  reported  to  the  district  attorney,  as  the 
evidence  shows  they  knew  it  would  be.  Be- 
sides this,  the  transactions,  being  Illegal  for 
the  reasons  shown  In  the  principal  opinion, 
cannot  be  relieved  of  their  taint  of  Illegality 
by  showing  that  a  portion  of  the  considera- 
tion was  valuable  and  In  Itself  legal.  Upon 
this  propositlOD  we  adhere  to  our  former  dfr- 

(4sl0D. 

[2]  But  there  is  another  matter  which  es- 
caped our  attention  while  preparing  the  ori^ 
Inal  opinion,  bnt.  which  upon  a  reconsidera- 
tion of  the  evidence  has  some  bearing,  we 
think,  upon  the  defendants'  equities  In  this 
case.  It  is  shown  that  the  purchase  of  lot  6 
In  block  9  in  South  Sunnyslde  addition  to 
the  city  of  Portland,  and  of  Sycamore  Acres, 
in  Sfultnomah  county,  was  made  by  Hacon 
Rmtad  while  the  forgeries  and  peculations 
by  him  were  being  carried  on,  and  that  the 
property  was  taken  and  always  held  in  bis 
own  name  until  lot  6  was  conveyed  to  Henry 
Harkson ;  that  Henry  Harkson  was  the  own- 
er of  the  legal  title  to  lot  6  at  the  time  the 
conveyance  waa  made  to  the  Oregon  Secn- 
ritles  Company.  It  Is  further  shown  that  the 
29-aere  tract  situated  in  Multnomah  county, 
and  known  as  Sycamore  Acres,  was  also  pur- 
chased hy  him  and  taken  in  his  own  name, 
and  so  held  until  the  conveyance  to  the  Ore- 
gon Securities  Company.  While  he  says  they 
were  purchased  with  his  own  money,  It  la  evi- 
dent they  were  purchased  at  the  expense  of 
the  bank  of  which  he  was  cashier,  and  really 
with  money  whlA  was  practicaUy  stolen 
from  them.  Under  tbe  dreumstanees  we 
think  the  plalntUt  at  the  time  of  the  oonvey- 
ances  to  the  Oregcm  Securities  Company  had 
no  eqnltla  In  Uila  property,  and  has  none 
now.  The  proceeds  in  Justice  ought  to  go 
toward  r^burslng  the  bank,  wUch  !n  the 
final  analysis  paid  for  the  property  so  far  as 
anybody  ever  paid  for  it;  and  as  to  these 
properties  the  plaintiff  has  shown  no  such 
equities  as  oitltle  her  to  a  cancellation  of 
the  conveyances  and  other  muniments  of  title 
to  these  tracts  made  by  her  in  December, 
1914.  As  to  the  160-acre  tract  of  land  situat- 
ed In  Kli<:±itat  county,  Wash.,  the  evidence 
shows  that  it  waa  purchased  by  Hacon  Hoa> 
tad  befbre  the  bank  at  Lents  was  organiz- 
ed, and  as  to  that  tract  Mrs.  Rostad  has 
whatever  Interest  to  which  she  is  entitled 
under  the  laws  of  Washington. 

The  decree  will  therefore  be  modified  so  as 
to  direct  the  delivery  to  her  of  the  notes  re- 


cited in  the  principal  opinion  and  dedaring 
ber  conveyances  Of  the  tract  in  the  state  of 
Washington  and  the  power  of  attorney  as  to 
the  last-named  tract  of  no  effect  so  far  as  It 
relates  to  her  interest  in  that  tract,  but  al- 
lowing the  conveyances  to  stand  as  to  the 
two  parcels  of  property  first  mentioned.  The 
plalntUI  will  recover  her  costs  in  the  court 
below,  and  neither  party  will  recover  costs 
her^ 

MOOBB,  BEAN,  and  McCAUA29I,  33^ 

concur. 


WICKS  V.  METCALF  et  aL 
(Supreme  Court  of  Oregon.    April  8,  1917.) 

1.  Bills  and  Notes  ^=>02(3>— Conbzdebatioit 
— sutttcienct. 

Where  a  debt  owin^  by  plalntiff'B  husband 
was  overdue,  but  by  plaintiff  giving  the  notes  an 
extension  of  time  for  18  months  was  obtained, 
there  was  sufficient  consideration  to  support 
the  new  promise  to  pay  by  the  plaintiff. 

[Bd.  Note.--For  other  eases,  see  Bills  and 
Notes,  Gent.  Dig.  |  206^] 

2.  iNJTJNCTioif  «B»118(4)  — AcnoKB  — Pmad- 

IHO— Fraud. 
In  suit  to  restrain  action  at  law  on  notes, 
allegations  that  at  the  time  of  the  execution  of 
mortgage  the  plaintiff  was  informed  by  the  de- 
fendants that  in  order  to  make  the  security 
good  It  would  be  necessary  for  the  plaintiff  to 
sign  notes  as  well  as  said  mortgage,  and  plain- 
tiff, relying  on  the  representations  of  defend- 
ant, that  tibe  execution  of  ootes  was  simply  for 
the  purpose  of  making  valid  the  security,  execut- 
ed notes  along  with  her  said  husband  are  insuffi- 
cient to  state  fraud,  since  to  sustain  a  charge  of 
fraud  it  must  be  stated  that  the  representatioDs 
were  folse;  that  tbe  person  making  them  knew 
they  were  false;  that  they  were  made  with  in- 
tent to  defraud;  and  that  the  party  seekins  to 
be  relieved  from  the  fraud  moatliave  relied  apoa 
such  representations. 

[Ed.  Note.~For  other  cases,  see  Injunction. 
OenL  Dig.  H  28fr-288.] 

3.  Bills  and  Notes  «=:»103(1)  —  Yaudrt  — 
Fbaod— Opinion. 

In  suit  to  restrain  action  at  law  on  notes  on 
ground  that  plaintiflfs  signature  was  secured  by 
fraud,  the  representations  relied  oQ  being  that 
the  defendant  said  the  security  would  other- 
wise be  insuffident,  and  that  plaintiff's  signa- 
ture was  necessary  to  make  the  security  good, 
such  matter  la  an  opinion,  and  does  not  afford 
a  ground  for  charging  fraud. 

[Bd.  Note.— For  other  cases,  sea  KBa  and 
Notes.  Cent.  Dig.  {|  233-238.] 

Appeal  from  Circuit  Court,  Lane  Goonty; 
Q.  F.  Sklpworth,  Judge. 

On  petltlwi  for  r^earing.  Bdiearing  de- 
nied. 

For  former  opinion,  see  163  Pa&  434. 

Fred  E.  Smith,  of  Eugene,  and  J.  B.  Tomift 
of  Cottage  Grove,  tot  aweiUaaM.  B.  O.  Pot- 
ter, of  Bngene^  tar  respwitoit. 

BUBNETT,  3.  [1]  It  wlU  be  remembered 
that  the  plaintiff  Instltated  tUs  auit  to  en- 
join tlie  prosecution  of  an  action  at  law  upon 
a  note  whhA  be  had  signed  with  her  husband 
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and  secured  b7  a  mortg&se  on  eome  of  his 
realty  already  similarly  Incumbered.  The 
proceeds  of  the  sale  under  the  foreclosure  of 
the  senior  lien  were  not  sufficient  to  liquidate 
the  note  given  to  defendants  In  this  suit,  In 
consequence  of  which  they  brought  the  ac- 
tion at  law  sought  to  be  restrained.  The  In- 
debtedness represented  by  the  notes  In  ques- 
tion was  overdue,  and  was  owing  by  the 
plalntliTs  husband.  By  giving  the  note  with 
his  wife's  signature  he  secured  an  extension 
of  time  for  18  months.  This  was  a  sufficient 
consideration  to  support  the  new  promise  to 
pay  which  the  plaintiff  executed,  whether  it 
be  considered  as  a  matter  of  advantage  to 
her  husband  or  disadvantage  to  the  payees. 

[2]  The  allegation  of  the  complaint  upon 
which  the  plalntUI  rellee  to  defeat  Che  note 
Is  thU: 

"That  at  the  time  of  the  execution  of  said 
mortgage  the  plaintiff  was  informed  by  the  de- 
fendants that  In  order  to  make  the  security  good 
it  vonld  be  necessary  for  the  plaintiff  to  sign 
■aid  piomlsMry  notes  as  well  as  said  mortgage." 

In  the  axnsided  complaint  it  is  further 
stated: 

"And  plaintiff  relying  on  the  representations 
of  said  defendant,  and  not  otherwiae.  that  the 
execution  of  said  promissory  notes  was  simply 
for  the  purpose  of  making  valid  the  secunty 
aforesaid,  executed  said  prtMnissory  notes  along 
with  her  said  husband,  Joseph  Wicks." 

The  averm^ts  of  tbe  complaint  are  Insuffi- 
cient as  a  statement  of  fraud  Inducing  the 
plaintUf  to  execute  the  contract.  It  Is  well 
established  In  this  state  as  a  rule  for  plead- 
ing fi-aud  that  It  must  be  stated  that  the 
representations  were  false;  t^at  the  person 
making  them  Icnew  they  were  false;  that 
they  were  made  with  intent  to  defraud ;  and 
that  tbe  party  seeking  to  be  relieved  from 
the  fraud  must  have  relied  upon  such  repre- 
sentations. Rolfes  V.  Russd,  9  Or.  400; 
Dunning  v.  Cress  on.  6  Or.  241;  Martin  v. 
Eagle  Development  Go.,  41  Or.  448.'  60  Pac. 
216;  Andersfm  v.  Adams,  43  Or.  621,  74  Pac. 
215;  Wlmer  v.  Smith,  22  Or.  469,  30  Pac. 
416 ;  Bailey  v.  Frazler,  62  Or.  142,  124  Pac. 
643.  Neither  complaint  conforms  to  this 
plain  formula,  of  pleading. 

[1]  HOTeover,  the  statem«it  Imputed  to  ttie 
defendants  embodies  merely  their  oi^nion  as 
to  the  excellmce  of  the  secnrlty.  It  contains 
no  representation  of  fiict  or  of  law.  The 
event  proved  Oie  soundness  of  their  Jadg- 
ment,  for  if  they  had  been  compelled  to  rely 
upon  the  notes  and  mortgage  without  the 
plalntifTs  signature  to  the  former,  the  secu- 
rity would  not  have  been  good.  In  order  to 
make  It  good.  It  seemed  to  them  necessary 
that  Uie  plaintiff  should  be  personally  bound 
ft>r  the  payment  of  the  debts.  Tbe  defend- 
ants cannot  toe  blamed  for  their  well-founded 
opinion.  It  does  not  amount  to  fraud  In  any 
event.    The  complaint  does  not.  In  truth. 


state  a  cause  of  suit  We,  therefore,  sdhere 
to  the  former  oj^on.  ^ 

McBBIDE,  0.  3.,  and  BENSON  and  HAB^ 
BIS,  JJ.,  concur. 


OREGON-WASHINGTON  B.  ft  NAY.  00.  v. 
SPOKANE,  P.  &  S.  RT.  GO. 

(Supreme  Court  of  Oregon.    March  27,  1017.) 

1.  Abbitbation  ahd  Awabd  «=»78— Surr  to 
Set  Aside  Awabd  —  Aduissibilitt  of  Evi- 
dence—Testiuont  Taken  befobe  Abbiiba- 

TOBS. 

In  a  suit  to  set  aside  an  award  by  arbitra- 
tors on  the  ground  diat  because  of  mutake  the 
award  did  not  represent  the  judgment  of  the 
arbitrators,  the  evidence  taken  before  the  ai^ 
bitrators  is  competent  and  material. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  iS  40&-4ie.] 

2.  WrrKssns  «e»287(l)— Reobptiow  of  Bvi- 

DBHGB—  REDIBBCT  EZAUIIfATION— SoOPX  OW 

CB088-E:£AMIN  ATIO  N. 

Where  defendant,  on  cross-examination  of  a 
witness  whose  direct  examination  was  confined 
to  the  identification  of  testimony  considered  by 
arbitrators,  drew  out  testimony  as  to  tbe  award 
and  what  the  arbitrators  intended  to  decide, 
the  cross-examination  Justified  redirect  exami- 
nation of  the  witness  on  the  same  subject  and 
foreclosed  any  objection  which  might  otherwise 
have  bem  urged  to  the  competency  of  tbe  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  i  1000.] 

3.  Cabbibbs  «=3l6— Use  o>  Bbidoes— Dbteb^ 

HUTATIOn  or  OOHPENSATION  —  EVIDINOB  — 

OontRACT  VOE  SnULAB  ITSB. 
On  proceedings  to  determine  the  compensa- 
tion to  be  paid  by  one  railroad  for  the  use  of  a 
bridge  constructed  by  another  under  a  city  ordi- 
nance requiring  it  to  permit  the  user  on  payment 
<a  compensation,  contracts  fixing  the  terms  nn- 
der  which  different  railway  companies  used 
bridges  of  others  which  failed  to  show  a  uni- 
form practice  in  that  respect  are  Immaterial. 

rSd.  Note.— For  other  cases,  sea  Garrlas, 
Gent  Dig.  SS  2&-27.] 

4.  AXBXTBAnON  AITP  AWABD  «Eai78— T7SB  OT 

Raxlboad  BBiDass— DnKKiaNATioN  OF  Gov- 

PEH8ATI0N— Evidence— Volume  op  Teaftic. 
In  a  suit  to  set  aside  an  award  of  arbitrators 
df  compensatim  to  be  paid  by  one  railroad  for 
the  use  (tf  a  bridge  constructed  by  anotlier, 
eihiblts  showing  the  number  of  cars  switched  by 
the  owner  of  the  bridge  for  the  other  railroad 
during  certain  periods,  which  included  cars 
■witched  to  a  point  across  the  river  at  which  the 
using  railroad  had  no  terminal  and  covered  the 
period  when  It  was  acquiring  its  main  terminal 
acroets  the  river,  and  which  did  not  include 
freight  carried  by  the  using  railroad  in  less  than 
carload  lota  and  team  freight  which  could  not 
be  switched,  are  of  no  value  in  showing  tbe  vol- 
ume of  the  traffic  of  the  using  railroad  across 
the  bridge  from  whidi  coropraisation  for  the  use 
could  be  determined. 

[EJd.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  Sg  400-419.] 

5.  Cabbierb  «!=5>15  —  Use  of  Bridges  —  Com- 
pensation—Fixed Chabqes. 

A  railroad  owning  a  bridge  which  It  was  re- 
quired to  permit  other  railroada  to  use  is  enti- 
tled to  a  fair  share  of  the  charge  for  operation 
and  maintenance  of  tbe  bridge  and  of  tbe  in- 
terest on  the  Investment,  regardless  of  fluctua- 
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tlons  of  railway  traffic,  bo  that  the  fact  that  the 
nward  of  arbitrators  fixed  an  adequate  char^ 
for  each  car  haoled  across  the  bridge  does  not 
show  that  the  compooaatUm  awarded  by  them 
was  adequate. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  K  25-27J 

6.  Abbitkation  and  Awasd  «=>82(2)— Suit 
TO  Set  Aside— Fbaud  and  Mistake. 

The  rule  that  a  judgment  of  the  chancellor 
cannot  be  substituted  for  that  of  arbitrators  does 
not  prevent  courts  of  equity  from  setting  aside 
awards  of  arbitrators  for  fraud  or  mistake. 

[Ed.  Note.~For  other  cases,  see  ArMtntion 
and  Award,  Cent  Dig.  S  441-1 

7.  Abbitbation  and  Awabd  ^5>78— Suit  to 
Sbt  Abidb—Btidekoi— Facts  SuBSEQtrBNT 

TO  AWABD. 

In  a  suit  to  set  aside  an  award  of  arbitrators 
on  the  ground  of  mistake,  affidavits  showing 
facts  subsequent  to  the  award  have  no  bearing 
on  the  question  of  whether  it  should  be  set  aside, 
but  may  be  cwsidered  by  the  court  at  tbe  hear- 
ing after  t^e  award  has  been  vacated. 

[Ed.  Note.— For  other  cases,  see  Atbitimtioh 
and  Award.  Cent  Die  H  409-419.] 

8.  ArVEAX,  AND  Ebsob  ^9>1178(d)— Reosakino 
— Mattib  Not  Aboued  oh  Obzoival  Heab- 

INO. 

Where  at  the  original  hearing  on  appeal  .a 
decree  setting  aside  an  award  by  arbitrators  was 
affirmed  and  compensation  for  the  use  of  a  rail- 
road bridge  by  another  railroad  was  determined 
by  the  court  which  compensation  included  a  re- 
quirnnent  th&t  the  using  railroad  should  pay  a 
specified  per  cent,  of  the  interest  diarged  on 
the  cost  of  the  bridge,  on  which  question  there 
was  no  argument  in  the  court  below  or  on  the 
original  hearing,  the  original  opinion  will  be 
withdrawn  as  to  tiiat  provision  and  the  cause 
remanded  to  the  lower  court  for  a  hearing 
therecm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4614,  4616.] 

In  Banc.  *Appeal  from  Circalt  Court,  Mult- 
nomab  County;  John  P.  Karanaugb,  Judge. 

On  petition  for  rehearing.  Original  opin- 
ion withdrawn  in  one  particular  and  otlier- 
wtse  adhered  to. 

For  original  opinion,  see  163  Pac.  900. 

Carey  &  Kerr,  of  Portland,  for  appellant 
W.  W.  OottOD.  A.  C.  Spencer,  Charles  E. 
Cochran,  and  Ralph  E.  Moody,*  all  of  PorE- 
land,  for  respondent 

McCAMANT,  J.  [1]  The  defendant  In  a 
petition  for  rehearing  has  attacked  the  cor- 
rectness of  our  conclusions,  and  is  entitled 
to  an  answer  to  the  propositions  discussed 
In  Its  petition.  Our  attention  is  directed  to 
the  objection  reserved  by  the  defendant  to 
the  admissibility  In  evidence  of  the  testi- 
mony taken  before  the  arbitrators.  We  are 
fisked  to  rule  on  this  objection.  It  la  true, 
as  contended,  that  defendant  did  not  waive 
this  objection  by  cross-examining  the  wit- 
ness who  Identified  It  We  think  this  evi- 
dence was  competent  and  material  to  the  de- 
termination of  the  Issues  raised  by  the  plead- 
ings and  that  the  lower  court  did  not  err 
in  receiving  it  Thompson  v.  Blanchard,  2 
Iowa,  44,  49;  Thrasher  v.  Overby,  51  Ga. 
91;  Bean  t.  WendeU,  20  N.  H.  213,  219. 


[2]  The  direct  examination  of  Mr.  Aitdii- 
son  was  confined  to  the  IdentlQcation  of  the 
testimony  which  was  considered  by  him  and 
his  associates.  The  defendant  on  cross-ex- 
amination drew  out  testimony  as  to  the 
award  and  what  the  arUtrators  intended  to 
decide  thereby.  This  cro»-examlnatlon  was 
beyond  tbe  scope  of  the  direct  examination ; 
it  Justified  redirect  examination  of  the  wit- 
ness on  the  same  subject,  and  forecloses  any 
objection  which  might  otherwise  be  urged 
to  the  competency  of  the  evidence.  Willis 
V,  Abraham,  81  Or.  562,  565,  51  Pac.  79. 

[S]  Complaint  la  made  that  no  notice  was 
taken  in  the  previous  opinion  of  three  con- 
tracts offered  in  evidence  by  tiie  defendant, 
defining  tbe  terms  under  whldi  different  rail- 
way companies  are  operating  oTer  the  North- 
em  Pacific  bridge  at  Kennewldc,  Wash.,  de- 
fendant's bridge  across  the  Willamette  at 
North  Portland  and  tbe  Columbia  Rlrer 
bridge  at  Vancouver  owned  Jointly  by  de- 
fendant and  the  Northern  Padflc;  It  it  bad 
been  shown  that  there  Is  a  uniform  prac- 
tice among  railroad  companies  to  detemaine 
In  a  certain  way  the  compensation  to  be 
paid  by  a  Junior  company  for  use  of  the  fa- 
cilities of  the  senior  company,  this  woald  bare 
been  material  as  bearing  on  some  of  the 
questions  discussed  in  our  former  opinion. 
163  Pac.  600.  But  the  testimony  fails  to 
show  any  such  uniform  practice;  the  Infer- 
ence to  be  drawn  from  this  sort  of  testimony 
Is  adverse  to  the  defendant's  contention.  Id 
the  three  contracts  above  referred  to  the 
Junior  company  is  <^rgeable  with  such 
share  of  the  interest  on  the  Invesbnent  as 
its  traffic  bears  to  the  entire  traffic  carried 
over  the  bridge.  In  the  Vancouver  bridge 
contract  the  plaintiff  Is  also  charged  with 
the  expense  of  reconstructing  the  bridge,  in 
such  proportion  as  the  plaintifTs  traffic  dar- 
ing a  5-year  period  bears  to  the  entire  traffic 
on  the  bridge  during  the  same  period.  It 
appears  that  plalntifE  off^ed  to  pay  defoid- 
ant  a  third  of  the  interest  charge  on  the 
cost  of  the  bridge  when  It  was  expected  Uut 
three  railroads  would  use  it,  and  a  fourth 
of  this  charge  when  it  was  ascertained  that 
four  railroads  would  operate  over  it.  At  de- 
fendant's suggestion  the  contract  was  drawn 
as  above,  and  In  practice  plaintiff  is  paying 
more  than  a  fourth  of  the  interest  <diarge. 

The  evidentiary  value  of  the  other  con- 
tracts offered  by  the  defendant  Is  impaired 
by  the  circumstance  that  they  are  contracts 
made  by  the  defendant-  with  the  Norttiem 
Pacific  and  the  Great  Northern,  and  the  evi- 
dence shows  that  these  latter  companies 
own  tbe  stock  of  tbe  defendant,  shore  and 
share  alike.  The  contracts  are  therefore 
little  more  than  a  convenient  form.of  book- 
keeping which  the  common  owners  have 
elected  to  adopt 

Plaintiff,  on  the  other  hand,  has  offered 
in  evidence  seven  contracts  all  providing 
for  the  nse  of  railway  facilities  by  oonqieting 
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lines,  and  In  all  tbese  cases  the  Junior  com- 
pany makes  a  sulwtantlal  contritmtlon  to 
the  charge  tat  Interest  on  tbe  Investment,  re- 
gardless of  tlie  volume  of  its  traffic  In  most 
of  these  cases  the  Junior  company  pays  a 
share  of  the  Interest  charge  based  wholly  on 
the  number  of  users  and  without  regard  to 
the  relative  volume  of  traffic.  In  one  of 
the  contracts,  that  under  which  the  plain- 
tiff secures  access  to  a  traffic  producing  ter- 
ritory In  West  Seattle  by  use  of  the  facili- 
ties of  the  Northern  Padflc,  the  conditions 
are  closely  akin  to  those  in  this  case.  All 
these  contracts  have  to  do  with  facilities  In 
this  part  of  the  union;  plaintiff  or  one  of 
Ita  subsidiary  companies  is  a  party  to  all  of 
them  and  some  part  of  the  Hill  system  of 
roads  to  which  defendant  belongs  is  also  a 
party  to  each  of  them. 

[4]  The  petition  challenges  the  correct- 
ness of  the  statement  in  the  opinion  that 
there  was  no  evidence  before  the  arbitrators 
bearing  on  the  number  of  defendant's  loco- 
motives and  cars  whlCh  would  use  the  bridge. 
We  are  referred  to  Re^ndmt's  Exhibits  25, 
26, 16,  and  17.  Tbese  exhibits  were  not  over- 
looked in  preparing  the  former  opinion.  It 
appeared  by  the  testimony  offered  before  tbe 
arbitrators  that  plalnUfC  liad  put  In  effect  a 
tariff  for  the  switching  ot  cars  from  the  west 
to  the  east  side  of  the  Willamette  at  Port- 
land, and  that  a  number  of  defendant's  cars 
hi^  been  so  switched.  BzbibJlt  16  was  a 
table  showing  that  in  the  two  years  ending 
March  31,  191S,  21396  cars  had  been  so 
switched  by  plaintiff  for  the  Hill  lines,  of 
which  defendant  Is  one ;  Exhibit  17  segregat- 
ed the  loaded  cars  In  this  list  from  the  emp- 
ty  cars  and  segregated  the  loaded  cars 
switched  for  defendant  from  the  loaded  cars 
switched  for  the  Nortliem  Pacific.  There 
was  no  audi  segregation  of  the  empty  cars- 
Exhibit  26  was  a  table  showing  the  engines 
and  trains  of  plalntlfl  and  the  Southern  Pa- 
cific using  the  bridge  from  May  4.  1912,  to 
July  2S,  1012.  Exhibit  26  was  a  table  of  the 
HIU  line  cars  switched  across  the  bridge 
from  July,  1912,  to  March,  1913.  This  table 
showed  that  8,780  of  defendant's  cars  had 
been  so  switched  durtiig  this  period.  Some 
of  the  cars  tabulated  in  these  exhibits  hail 
been  switched  over  the  bridge  with  which  we 
are  concerned  in  this  case,  but  most  of  them 
used  the  old  bridge  which  It  replaced. 

The  evidence  showed  that  a  large  part  of 
the  traffic  switched  across  the  bridge  was 
destined  to  Alblua.  We  are  not  concerned 
with  that  traffic  in  this  case,  because  the 
defendant  has  no  terminal  in  Albina  and 
could  not  avail  itself  of  a  common  user  of  the 
bridge  to  reach  AlMna.  ^le  testimony  fui<- 
ther  shows  that  the  period  covered  by  these 
tabulations  was  the  period  when  the  defend- 
ant was  acqulrii^  its  terminal  facilities  In 
Bast  PortUnd.  Defendant's  exptnidltures  tm 
tbla  pnrpose  daring  the  2-year  period  covered 
by  BxhlbU  16  osceeded  tl^fiOH.   It  baa 


since  made  large  additional  «cpeDditares, 
and  is  now  the  owner  of  extensive  terminal 
facilities  In  East  Portland. 

The  evidence  further  shows  that  the  de- 
fendant was  unable  to  move  certain  classes 
of  Its  traffic  under  these  switdiing  tariffs. 
Freight  in  less  than  carload  lots  and  team 
freight  could  not  be  so  handled.  We  think  it 
clear  that  these  tabulations  are  no  basis  on 
which  to  figure  the  probable  traffic  of  the 
defendant  under  the  common  user  clause  In- 
volved In  this  case,  and  that  the  arbitrators 
Could  not  have  come  to  a  different  conclu- 
sion. It  appears  vpaa  the  face  of  the  award 
that  they  were  uncertain  as  to  the  volume  of 
the  defendant's  traffic.  The  testimony  in 
tho  circuit  court  shows  that  the  tabulations 
used  before  the  arbitrators  throw  no  light 
on  the  volume  of  defendant's  traffic  under 
the  common  user  clause,  because  of  the  large 
share  of  defendant's  business  which  Is  des- 
tined to  Albina,  which  Is  still  handled  under 
plaintilTs  switctilng  tariff  and  which  never- 
theless entered  into  these  tabulations. 

In  examining  Ur.  J.  D.  Farrell,  pteiddeiit 
of  plaintiff,  counsel  for  the  d^endant  sug- 
fSeeteA  that  defoidant'a  traffic  would  be  pos- 
sibly  one-tenOi  of  the  «itln  use  of  iba  bri<^. 
This  snggastion  was,  of  comse^  not  ovidoace, 
but  if  it  wwe  accepted  as  such,  it  would  con- 
vincing^ prove  the  mistake  in  the  award. 
The  annual  charge  for  operating  and  main- 
taining the  bridge  could  not  have  been  fig- 
ured by  the  arbitrators  at  less  than  |90,000; 
the  minimum  rental,  to  whldi  alone  Mr. 
Altdtlson's  testimony  Is  referable,  was  $6,- 
000.  It  is  apparent,  therefore,  that  if  the 
arbitrators  figured  on  these  lines  their  award 
did  not  insure  to  plaintiff  a  profit  over  and 
above  defendant's  share  of  the  annual  charg- 
es, and  did  not  conform  to  their  decisioD. 

[I]  The  petition  contains  an  argument  In 
defense  of  the  provision  in  the  award  fixing 
the  compensation  at  85  cents  a  car.  The 
award  fixing  this  car  toll  might  be  upbdd  If 
the  minimum  rental  provided  were  adequate 
and  In  conformity  with  the  conclusions  ot 
the  arbitrators.  Plaintiff  is  entitled  to  re- 
ceive from  every  carrier  using  its  bridge  a 
fair  share  of  the  annual  charge  for  operatloo 
and  maintenance  and  a  fair  pr<9ortion  of  the 
Interest  on  its  investment.  Plaintiff  is  enti- 
tled to  be  assured  of  this  revenue  through 
all  the  fiuctuatlons  of  railway  traffic.  Mr. 
Aitcblson  testifies  that  the  arbitrators  de- 
cided to  provide  such  return  and  to  allow  a 
psoOt  besides.  The  petition  argues  that  the 
award  contains  no  mistake,  but  the  argument 
la  based  wholly  on  the  assumption  that  there 
was  evidence  before  the  arbitrators  as  to  the 
volume  of  defendant's  business  which  would 
move  over  the  bridge  under  the  award. 
There  being  no  sucb  evidence,  the  argument 
Is  not  amvindng. 

[I]  A  re-examlnatlon  of  tha  record  con- 
firms the  conclusion  that  the  award  must  be 
set  aside.   The  petition  for  rehearing  corn- 
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plains  that  we  have  tmbstltiited  "the  Jndg- 
ment  of  the  chancellor"  for  that  of  the  arbi- 
trators. A  long  line  of  anthorltlea  holds  that 
this  should  not  be  done.  What  Is  meant  by 
these  decisions  Is  that  courts  should  not  set 
aside  awards  because  their  Judgment  on  the 
matter  submitted  differs  from  that  of  the 
arbitrators.  The  latter  are  usually  empow- 
ered by  the  agreement  of  submission  to  de- 
cide erroneously  as  well  as  correctly,  and  by 
the  terms  of  their  contract  parties  wUl  be 
held  bound  by  ttie  award. 

l^e  same  courts  which  announce  these 
doctrines  liold  that  It  is  the  duty  of  courts  of 
equity  to  set  aside  awards  for  fraud  or  mis- 
take. One  of  the  best  established  branches 
of  the  JuHsdlctioa  is  that  whidi  requires 
the  setting  aside  of  an  award  which  through 
mlstalce  of  tlie  arbttrators  falls  to  express 
tb^r  real  decision.  The  duty  is  as  dear  as 
that  whicb  requires  this  court  on  rehearing 
to  correct  an  opinion  which  tliroui^  inac- 
curacy ot  ezpreasUm  falls  to  state  the  deci- 
sion intmded  to  be  rendered.  A  failure  to 
set  aside  tba  award  in  this  case  vould  work 
nianitest  injustice.  It  would  impose  <»  plain- 
tiff ftir  a  period  of  nearly  20  years  a  measure 
of  compensatioa  for  the  use  of  tlie  bridge 
which  the  arbitrators  did  not  Intend  to  im- 
pose. 

Defendant  is  entitled  to  use  the  bridge  for 
the  puxpoee  desired,  and  plaintUT  Is  entitled 
to  reastmable  compensation  tor  sudi  use. 
The  award  being  set  .aside,  Uie  madiinery 
provided  for  the  determination  of  the  com- 
pensation has  fiilled.  It  would  be  a  r^woadti 
to  the  law  If  the  r^ta  of  the  parties  should 
thereby  lapse.  It  is  the  prorlnoe  of  courts  of 
equity  to  proride  remedies  in  auch  eases,  and 
it  la  in  this  view  of  the  case  that  we  have 
fixed  a  measure  of  reasonable  c(Hnpensation 
fi>r  the  use  of  the  bridge  sought  by  the  de- 
fendant. 

[7]  The  petition  is  supported  by  an  afflda- 
rit  setting  up  the  amounts  paid  by  defendant 
during  the  year  1016  for  use  of  the  bridge, 
and  the  number  of  cars  operating  thereover, 
"niese  facts  can  have  no  bearing  on  the  ques- 
tion of  whether  the  award  should  be  set 
aside,  but  th^  may  be  considered  on  the 
hearing  In  the  circuit  court  hereinafter  pro- 
vided for. 

It]  Strenuous  objection  Is  offered  to  the 
provision  in  our  former  opinion  that  defend- 
ant should  pay  20  per  cent  of  the  Interest 
diarge  on  the  cost  of  the  bridge.  Plaintiff 
dted  a  number  of  authorities  to  the  ettect 


that  when  ft  court  is  called  on  to  determine 
compensation  for  a  Common  user  the  Jm^or 
company  will  be  charged  with  half  the  cost 
or  interest  charge  If  but  two  carriers  are 
using  the  facilities,  or  with  one-third  thereof 
If  there  are  three  users.  This  was  squarely 
held  in  Central  Trust  Co.  v.  Wabash  Co.  (C. 
C.)  29  Fed.  646,  a  ease  twice  before  the  fed- 
eral Supreme  Court  under  different  titles. 
Joy  T.  St.  Louis  Oa,  138  U.  S.  1,  11  Sup.  CL 
243,  34  L.  Ed.  843.  and  St.  Louis  Go.  t.  Wa- 
bash Co.,  217  U.  8.  247.  30  Sup.  Gt  SIO,  U 
L.  Bd.  71^.  The  same  principle  Is  announced 
in  Grand  Ave.  Co.  t.  People's  Co.,  182  BIol 
34,  83  S.  W.  472;  Grand  At&  Co.  r.  C!ltlsentf 
Co.,  148  Ma  660,  00  S.  W.  SOff ;  Grand  Are.  Co. 
T.  Linden  Go.,  148  Ma  637,  00  S.  W.  802;  To- 
ledo Co.  r.  Toledo  Blectrtc  Go.,  6  Ohio  G.  C. 
862:  Id.,  S  Ohio  C.  D.  493,  611.  The  last  case 
Is  approved  and  followed  in  Toledo  Co.  t.  To- 
ledo ft  Maumee,  etc.,  Co.,  6  Olilo  <X  1>.  1^ 
For  tiie  reasons  stated  in  our  former  opinion 
we  do  not  think  Chat  the  rule  announced  in 
these  authorities  should  be  applied  rigidly  in 
this  case,  but  the  above  antiiorities  should  be 
followed  to  the  extent  of  Imposli^  <m  tiie  de- 
fendant a  substantial  share  of  the  capital 
charge.  In  the  Omaha  bridge  cases  the  fed- 
eral courts  diuged  each  user  ot  the  bridge  an 
annual  rental  of  $40,000  without  investigation 
into  the  v<dume  of  the  traffla  As  was  pointed 
out  on  the  argnment,  plaintiff  Is  chargeable 
with  interest  on  Its  investment  In  this  bridgCf 
even  though  through  flood  or  strike  the  rail- 
roads cease  to  operate  over  it  If  defendant 
is  to  use  tibls  factlltr  in  order  to  reach  a 
traffic  producing  territory  it  should  bear  a 
substantial  portion  of  the  interest  charge  on 
the  capital  Invested.  These  are  the  reasons 
why  it  seemed  to  us  that  def^dant  cdiould 
be  diarged  with  20  pw  cent,  of  the  Interest 
charge  in  this  case.  The  petition  makes  the 
point  that  there  has  been  no  ar^iunent  on 
this  particular  question.  It  may  be  that 
argument  could  throw  further  light  upon  it 
The  question  is  so  important  that  we  are  dis- 
posed to  give  every  opportunity  to  the  parties 
to  present  their  views.  So  much  of  the  opin- 
ion as  fixes  this  particular  diarge  will  there- 
fore be  withdrawn  and  the  cause  remanded 
to  the  lower  court,  with  instructions  to  hear 
argument  and  determine  tiie  share  of  the  in- 
terest charge  to  be  imposed  on  defendant  on 
the  principles  announced  In  this  and  the  for- 
mer opinion.  In  other  respects  the  former 
opinion  is  adhered  to  and  the  p^a<xi  for  re- 
hearing Is  doiiedt 
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OONZAI^  T.  GONZALEZ.  (S.  F.'68e2.) 

(SDpraoBe  Court  of  CUUoniia.   Mardi  18,  1917. 
B«haulav  Danled  ApiU  1%  1817.) 

1.  ASMXUTIOR  AITD  AWAKD  ^aS  —  WHAT 
OONBTITUTBS  ABBXnUtXOR  —  PBTOK  DiS- 
FUTS. 

An  arbitration,  strictly  spealdn?,  has  to  do 
with  settlement  of  existing  controT^^,  and  if 
tixn  U  ao  matter  In  dUpnte.  tliere  la  no  ques- 
tion for  arbitration. 

[Bd.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Gent.  Dig.  H  U-aL.] 

2.  Pabtuion  <8=96~AaBiTaATiOR  —  Gohpu* 
ANCB  WITH  Statute. 

Where  there  had  been  no  dispute  as  to 
■bans'  (tf  hein  in  piopntr,  but  they  agreed  to 
a  partitiiMk  by  dlsintmsted  persons,  the  parti- 
tion was  not  a  statutory  arbitration,  where 
the  award  was  not  filed  with  the  clerk  of  court 
in  accordance  with  Oode  Civ.  Proc.  S  1283,  and 
no  bearing  fOr  the  puxpose  of  taking  sTidenee 
was  had  In  aecOTdanee  with  section  1287,  al* 
though  the  agreemut  provided  that  the  award 
should  be  binding  and  might  be  enforced  in  ju- 
dicial proceedings. 

[Ed.  Note.— For  otba  cases,  see  Partititm, 
Cent  Dig.  I  4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Atbltration.] 

5.  Partition  «s96— Bbrbesgk. 

Where  heirs  of  cms  deceased  agreed  to  have 
a  partition  of  the  proiwrt;  made  by  disinterest- 
ed persons,  the  procieeding  was  not  an  arbitra- 
tion and  award,  bat  a  mere  reference,  although 
the  arbitratora  were  sworn  In  accordance  with 
Code  Civ.  Proc.  1  128S. 

DSd.  Noto— For  other  eases,  see  Partition, 
Cent  Dig.  |  4.] 

4.  pAfiTiTioN  €=»6-^BLiKi<— Owelty. 

Where  parties  have  voluntarily  agreed  to  a 
partition  oi  the  estate  to  which  they  are  the 
neirs,  the  partiti(»ierB  to  whom  the  matter  is 
referred  have  the  power  to  award  owelty  as  a 
necessary  incident  to  the  partition. 

[Ed,  Notev— For  other  cases,  see  Partition, 
Cent.  Dig.  g  4.] 

6.  Pasiiition  ^s>6  —  Eqcxtabu  Division  — 
Wateb  BianTS. 

Where  heirs  of  an  estate  whidl  owned  water 
r^hts  agreed  to  a  partition,  it  was  not  neces- 
sary tliat  the  shares  in  the  water  company  be 
divided  share  for  share,  but,  their  value  de- 
pending upon  their  relative  position  on  the 
ditch,  It  was  proper  to  estimate  the  value  of 
each  right  and  award  an  unequal  number  of 
shares  having  approximately  equal  value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  4.] 

6.  Pabtitzon  —  Pabtitioit  bt  Aqbeb- 
HiNT— Right  or  Wat. 

Where  heirs  oi  an  estate  agreed  to  refer  par- 
tition to  certain  persona,  and  the  land  was  so 
divided  as  to  necessitate  giving  one  heir  a  right 
of  way  over  the  land  given  to  another  heir,  the 
power  of  the  referees  to  award  such  right  of 
way  would  be  implied  in  the  agreement  in  view 
of  Civ.  Oode,  §$  1655,  1656,  implying  all  things 
in  law  which  are  considered  incidental  to  a 
contract  and  necessary  to  effectuate  it 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  4J 

7.  Pabtitzon  ^96— Biohts  ot  Pabtixs— Ne- 
cxserrr  or  Bearing. 

In  a  voluntary  partition  of  land  belonging 
to  an  estate  which  was  referred  to  disinterested 
parti tioners,  it  was  not  essNitial  that  the  par- 


ties  be  given  an  opportonlty  to  introduce  evi- 
dence and  be  heard. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  i  4.] 

8.  PARTmon  4sa6— YoLUNTABT  Pabtition— 
POWEB0  or  Pabxixionbbs. 

Where  heirs  of  an  estate  agreed  to  a  parti- 
tion by  disinterested  partitioners,  it  was  not  an 
abuse  of  power  or  misconduct  for  one  partltion- 
er  to  hire  an  expert  upon  land  values  to  verify 
condurions  already  reached  by  such  partitioner. 

[Ed.  Notei— For  other  cases,  see  Partiti£Hi, 
Cent.  Dig.  S  4.J 

9.  Pabxetion  4»6— Voluntaby  Pabtitzon— 
PowEBB  or  Pabtitioneibs. 

Where  heirs  of  an  estate  agreed  to  partition 
by  disinterested  partititHiers,  t£e  mere  fact  that 
one  of  the  partitioners  was  a  guest  of  one  of 
the  heirs,  while  requiring  strict  scrutiny,  did 
not  necessarily  vitiate  the  partition  made. 

[Ed.  Note.— For  oHier  caaes,  see  Putition, 
Cent  Dig.  I  4.] 

10.  PABTmON  ^96  —  Agbebhent  —  En- 
FOBCEUENT. 

Where  a  partiticm  agreement  recited  that 
the  award  made  should  be  binding  upon  all 
parties,  a  decree  of  speciSc  performance  of  such 
agreement  could  not  be  disturbed  in  the  absence 
of  showing  that  the  partition  was  unfairly  made 
or  that  the  partitioners  were  guilty  of  fraud. 

[Ed.  Note.— F<»  other  cases,  see  Partition, 
Cent  Dig.  S  4.] 

SIoss  and  Shaw,  JJ.,  dissenting. 

In  Bank.  Appeal  frcnn  Superior  Court, 
CitT;  and  County  of  San  Frandsco;  Jcdm  J. 
Van  Nostrand,  Judge. 

Suit  by  Edle  W.  Gonzalez  against  Anita  C. 
Gonzalez.  From  a  Judgmeat  for  complain- 
ant, defendant  appeals.  Afllrmed. 

Charles  W.  Slack,  of  San  Francisco,  for  ap- 
pellant, Charles  S.  Wheeler  aild  John  F.. 
Bowie,  both  of  San  Frandsco,  for  respondent. 

LAWLOR,  J.  Appeal  from  a  Judgment  de- 
cre^g  specific  performance  of  an  award  giv- 
en under  two  agreements  providing  for  the 
partltlonment  of  certain  realty  holdings  and 
personalty  in  Monterey  county. 

By  virtue  of  a  contest  Instituted  againat 
the  will  of  Mariano  E.  Gonzalez,  deceased, 
the  plaintiff  and  defendant,  who  are  respec- 
tively the  widow  of  the  deceased  and  daugh- 
ter by  his  former  wife,  had  become  possessed 
In  equal  undivided  shares  ot  the  estate  of  the 
deceased,  except  a  certain  tract,  9.23  acres  in 
extent,  a  part  of  the  homestead  and  consti- 
tuting the  "dwellings  and  out  buildings  and 
yards  about  the  same,"  which  was  distributed 
absolutely  to  the  plaintifr.  The  original 
homestead  awarded  to  the  plaintiff  in  the 
probate  proceedings  Included  about  300  acres. 
But  subsequent  to  the  commencement  of  the 
said  contest,  and  prlot  to  the  revocation  of 
the  probate  of  the  will,  the  plaintiff  and  de- 
fendant entered  into  the  first  of  the  agree- 
ments between  themselves,  dated  Harcta  13, 
1909,  whereby  It  was  agreed,  among  other 
things,  that  the  parties  thereto  should  peti- 
tion "for  the  final  distribution  of  all  of  the 
estate  of  tiie  said  deceased  [Including  the 
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Mid  bomestead  ezc^  for  the  nine-acre  tract 
referred  to]  to  the  parties  hereto,  tftxere  and 
share  alike;"  The  will  was  revoked,  and  tlie 
decree  distributing  the  property  to  the  plain- 
tiff and  defendant  In  accordance  with  the 
agreement  was  duly  ^tered  on  April  5. 1909. 
One  of  the  objects  of  the  agreement  was  to 
give  to  the  parties  equal  rights  to  the  home- 
stead. It  was  thus  proTlded  In  the  agree- 
ment that.  In  the  event  the  wlU  was  adjudged 
Invalid,  the  remaining  portion  of  the  home- 
stead should  be  either  "partitioned  Into  two 
parts  of  equal  value,"  or  a  portion  of  the  es- 
tate adjacent  thereto  and  of  equal  value 
should  be  set  apart  to  the  defendant;  or  the 
homestead  tract  should  be  "appraised  at  Its 
fair  market  value,"  and  that  the  plaintiff 
should  pay  the  defendant  one-half  of  this 
amount  The  plaintiff,  who  was  given  the 
right  to  elect  the  method  to  be  ultimately  em- 
ployed, decided  to  retain  the  land  embraced 
In  the  homestead,  thereby  having  the  proi>- 
erty;  partitioned  In  accordance  with  the  pro- 
visions of  the  secoiul  alternative.  That  pro- 
vision, stated  In  full,  Is  as  follows: 

"(2)  Property  adjacent  to  the  property  includ- 
cd  in  the  said  homestead,  of  equal  valae  and 
like  quantity  thereto,  exclusive  of  the  property 
above  excited  shall  be  set  apart  absolutely  to 
the  party  of  the  second  part  [referring'  to  the 
defendant],  and  the  property  included  in  the 
said  homestead  shall  be  set  apart  abscdotely  to 
the  party  of  the  first  part  [referring  to  the 
plaintiff]." 

Fot  the  purposes  of  setting  apart  the  prop- 
ert7i  It  was  provided  in  the  a^«ement  that 
Uiree  "arbltratora"  should  be  cliosai.  Hie 
plaintUT  sdbcted  Wanen  B.  Porter,  the  de- 
fendant Bobert  F.  Johnson,  while  these  two 
diose  'W^ington  Oregg,  Jr.  It  was  farther 
provided  Out: 

"The  arbitrators  shall  fwthwlth  proceed  to 
make  andi  partldon,  nuA  setdng  apart,  or  such 
appraisement  and  the  determination  of  any  two 
of  the  arbitrators  upon  any  matter  submitted 
to  them  sbal]  be  binding." 

But  thereafter  on  July  19, 1909,  and  before 
the  "arbitrators"  had  completed  their  work, 
the  -pl^tlff  and  defendant  entered  Into  the 
second  agreement  referred  to,  whereby  the 
"arbitratoxB"  were  directed  also  to  "partition 
and  divide  between  the  parties  hereto  and 
*  *  *  set  off  to  each  ot  the  parties  In 
severalty"  (me-half  of  the  remaining  real  es- 
tate, "quality,  quantity,  and  improvements 
considered,"  conslsUng  of  about  6,000  acres 
of  farming  and  grazing  land,  various  lots  in 
a  town  known  as  .Gonzales,  and  certain  per- 
sonal property  consisting  of  70  shares  of  the 
capital,  stock  of  the  Gonzales  Water  Otm- 
pany,  farming  Implements,  vdiides,  house- 
hold furniture,  and  the  like.  A  plan  of  parti- 
tion embracing  all  the  property  covered  In 
the  two  agreements  was  submitted  on  Febru- 
ary 25,  1910,  whkdi  was  concurred  in  by 
Porter  and  Gregg.  Although  the  parties  bad 
agreed  that  they  "shall  execute  sncii  instru- 
ments of  omveyance,  one  to  the  otber,  and 
shall  do  such  other  things  as  shall  be  neces- 
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sary  to-  carry  Into  force  and  effect  said 
award,"  the  defoidant  rinsed  to  abide  there- 
by ;  whereupon  the  plalnttff  IwoD^it  ber  ac- 
tion for  spedflc  perftmnanoe.  EMdenoe  was 
Introduced  at  tbe  trial  on  bdiaU  ct  botti  par- 
ties, and  the  court,  having  viewed  tbe  real 
prcH)erty  at  tbe  request  ct  the  defendant,  ren- 
dered Judgmoit  for  the  plaintiff  decreeing 
specific  performance  as  prayed.  The  defend- 
ant appeals  fnnn  tlie  Judgment  and  the  or- 
der denydng  her  motlcHi  for  a  new  trial. 

It  is  contraded  by  the  defendant  tlut  tlie 
Judgment  and  order  most  be  reversed  for  tbe 
f(dlowlDg  reasMts: 

"(1)  An  award  most  conform  sUctfy  to  the 
submisrion.   The  arUtrators  were  wluunit  aa- 

thority  to  divide  the  land  unequally,  aUowinir 
oompensation  to  the  one  receivias  tbe  smaller 
portioD,  or  to  divide  the  shares  of  stock  oneqaal- 
ly,  or  to  burden  one  pwtion  with  an  easement 
in  favor  of  the  other. 

'^(2)  The  conrt  erred  in  enforcing  an  award 
reached  by  arbitrators  who  refused  the  defend- 
ant the  right  to  a  healing  and  to  adduce  evi- 
dence. 

"(3)  The  award  Is  void  because  ol  the  gross 
miwehavior  and  neglect  of  the  arbitrators. 

"(4)  A  court  of  equity  will  not  enforce  ape- 
dficfllly  an  award  unless  the  plaintiff  proves 
that  it  la  just  and  reasonable.  Tina  the  plain- 
tiff (ailed  to  do." 

These  objections  explain  themselves.  Tbey 
will  be  considered  in  the  order  stated. 

[1]  1.  But  first  It  Is  necessary  to  deter- 
mine In  what  capacity  the  three  persons  se- 
lected to  set  apart  and  partition  the  proper- 
ty were  expected  to  serve,  whether  as  ar- 
bitrators In  tbe  strict  sense,  or  metely  as 
agents  of  the  parties  appointed  to  divide  the 
property  on  their  behalf.  It  Is  the  theory 
of  the  defendant  that  they  were  arbitrators 
who  were  bound  to  exerdse  such  au- 
thority as  is  common  to  arbitrators  strict- 
ly in  accordance  with  the  rules  prescrib- 
ed by  law  for  the  arbitration  of  contro- 
versies. But  the  proceeding  in  this  case  was 
not  based  upon  a  prior  controversy.  At  the 
time  the  first  agreement  toe  the  division  of 
the  property  with  reference  to  the  homestead 
was  made  the  parties  were  laboring  under 
no  dispute;  Indeed,  they  had  no  certain 
knowledge  that  they  would  prevail  In  tbe 
contest  for  the  revocation  of  the  wlU,  and 
that  there  would  be  any  property  to  be  di- 
vided between  them.  And  there  is  nothing 
to  suggest  that  any  dispute  had  arisen  prior 
to  the  entering  into  of  the  second  agreement. 
A  reasonable  Inference  may  be  drawn  from 
the  facts  that  tbe  object  of  the  parties  was 
rather  to  prevent  future  disputes  than  of 
settling  existing  ones.  The  court  found: 

"That  at  the  time  the  parties  to  this  action 
entered  into  the  omtracts  *  *  *  no  differ- 
ence or  dispute  exUted  between  tiiem,  nor  had 
they  tlieniselves  made  any  attempt  to  divide  the 
propertiea  therein  m«itioned  between  tbem- 
B^ves." 

Yet,  "the  decided  weight  ot  antbority  is  to 
tiie  effect  that  an  arbitration,  strictly  meakins. 
has  to  do  with  the  settlement  of  ezisttng  con- 
troveraies  betwcra  parties.  If  there  is  no  mat- 
ter in  dispute,  there  fa  no  questlMi  for  an  ar- 
bitratlon.'r.  11  a  J.  27.  |  S& 
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■  [S]  Tbat  the  iinoeedta«  to  pftrtltlon  tbe 
PTOj/eity  cannot  be  snpiwrted  as  a  statutory 
artdtzatlim  Is  furtber  apparent.  It  does  ziot 
appear  that  the  award  of  the  alleged  arbi- 
trators was  filed  with  tbe  derk  of  the  court 
as  prorlded.  the  Code.  <Code  GIt.  Proa  | 
1283),  aUlHMich  the  contracts  provided  that 
the  amrd  "ahall  be  binding"  and  "may  be 
aifi)zced  1^  either  ct  the  parties  beieto  by 
proper  Judicial  proceedlugB."  Nor  was  any 
bearing  held  for  tbe  purpose  of  adducing 
eTldaio&  Code  Civ.  Proc  1 1287. 

{Sj  On  tbe  otber  band,  an  examination  of 
■  tbe  evidence,  and  a  stady  of  the  situation  of 
the  parties  leading  to  tbe  making  of  t2ie 
agreemoitS)  convinces  ns  tbat  this  is  nothing 
more  than  a  r^etmcB  to  disinterested  per- 
sons. While  there  is  little  authority  on  the 
subject  of  ^EectnatlDg  a  partition  by  sucb 
means,  there  are  numerous  Instances  where 
tbe  practice  bas  bem  followed.  Allnatt 
points  out  tbat  Uttleton,  in  enumerating  the 
varlons  methods  of  arranging  and  choosing 
the  shares  on  a  partition  of  coparceners, 
fi^ves  the  second  as  "where  th^  cboae  certain 
ftlends  to  make  partition  of  tbe  lands  or 
tenements."  Allnatt  on  Partition  (Ed.  1820) 
p.  14;  Litt.  S  243. 

"I  have  reason  to  know,"  Allnatt  further 
Btatea,  "that  in  many  inetancet  where  several 
persons  have  been  entitled  to  lauds,  as  tenants 
in  common,  in  fee,  or  have  been  proprietors  of 
waste  grounds,  in  respect  of  different  farms, 
etc.,  of  which  they  were  seised  in  fee,  the  only 
steps  taken  for  the  purpose  of  effecting  a  par- 
tition have  been  to  enter  into  a  deed  of  cove- 
nant, to  refer  the  partition  and  allotment  to 
the  arbitration  of  some  indifferent  person." 

It  la  said  by  Fre^nan: 

"A  deed  of  partition  may  appoint  certain  per- 
sons as  comnnfuddners  to  make  a  division  of  the 
lands  therein  described,  and  to  allot  tbe  same 
among  tbe  cotenants  according  to  certain  terms 
specined  in  tbe  deed."  Freeman  on  Cotenancy 
and  Partition  (2d  Ed.)  S  3dS. 

In  Phelps  V.  Harris,  101  U.  S.  870,  383,  25 
ti.  EA.  856,  the  court,  approving  the  action 
of  a  trustee  in  leaving  a  division  of  certain 
properties  to  others,  makes  the  following  per- 
tinent comment: 

"And  it  seems  to  us  that  the  int^vention  of 
disinterested  persons  for  appraising  tbe  prop- 
ert?  and  making  the  allotment  was  judicious 
and  proper.  It  Is  the  course  most  commonly 
pnrsned  by  those  wko  desire  to  make  a  divi- 
sion of  iMToperty." 

See,  also,  Bmerlc  v.  Alvarado,  64  GaL  629, 
569,  2  Pac.  418;  Tewksbury  v.  Provizzo,  12 
Cal.  20. 

Such  a  proceeding  is  not  ne<%ssarlly  an 
arbitration,  although  there  may  be  circum- 
stances where,  throi^h  a  controversy  as  to 
the  proper  division  to  be  made  of  tbe  prop- 
erty, or  otberwise,  a  partition  may  be  proper- 
ly made  the  subject  of  arbitration.  Code 
OiT.  Proc  S  1281.  It  is  rather  analogous  to 
tbat  of  an  appraisement  or  a  valuation  of 
property  (see  M.  E.  Church  v.  Seltz,  74  Cal. 
287,  16  Pac.  839) ;  the  distinguishing  feature 
b^g  that,  after  the  value  of  the  property  has 
been  determined,  It  la  necessary  that  It  be 


diTld«d  or  set  apart  ao  as  to. fixing  about  a 
separation  Into  two  parcels  according  to 
the  terms  of  tbe.  agreenieut  of  submission 
under  which  t3ie  award  is  to  be  made.  Nor 
la  .this  conduslon  affected  by  tbe  Inddent 
that  the  persons  chosen  to  make  the  partition 
were  ewoxn  In  accordance  witb.  tbe  provii^ons 
4tf  section  1285  of  tbe  Code  of  C^vll  Pro- 
cedure. 

**As  partition      set  of  the  parties  rests  on 

their  agreement,  it  is  obvious  that  tbey  may  re- 
sort to  any  method  whicb  to  them  seems  beet, 
and  tliat  it  must  be  imimssible  to,  specify  all 
the  methods  that  may  be  resorted  to,  for  hu- 
man ingenuity  may  devise  ways  not  hitherto 
employi^  and  which  nevertheless  satisfy  all  the 
interested  partiea."    30  Cyc  154. 

To  iterate  the  parties  bere,  Instead  of 
endeavoring  to  divide  tbe  estate  among  tb«n> 
selves,  agreed  to  effectoate  tbe  partition  by 
selecting  three  disinterested  persons,  here- 
after referred  to  as  tbe  partitioners,  to  de- 
termine the  matter  fbr  them. 

[4]  2.  As  to  def^idant's  first  ccmtaitlon, 
It  la  shown  tiiat  the  partitlimrars  did  not  act- 
ually make  an  equal  division  of  the  tract  <^ 
land,  but  awarded  to  the  d^endant  an  owdty 
of  fS,S04.  From  the  easiest  times  tbe  power 
to  award  owelty  bas  been  regarded  as  neces- 
sary to  tbe  act  of  partitioning  pn^rty ;  for, 
as  said  in  80  p.  261.  speaking  goierally 
of  the  nature  of  tbe  right: 

"It  Is  not  essential,  and  in  truth  it  can  rardy 
be  pmper,  even  whore  the  interests  of  two  or 
more  are  equal,  to  allot  each  an  equal  part." 

Id  tbe  year  1682  a  case  is  reported  where 
coparceners,  making  a  partition,  expressly 
agreed  upon  an  ow^ty  of  partition.  Hulbert 
V.  Uart,  1  Vem.  133.  In  Lacy  v.  Oard,  60 
III.  App.  72,  a  fetber  possessing  two  tracta 
desired  to  arrange  a  partition  between  bis 
children  and  grandchildren.  "He  selected 
three  neighbors ;  requested  them  to  view  the 
premises  and  suggest  to  blm  a  fair  and  equal 
division."  Tet  as  to  one  of  tbe  tracts  their 
report  was  that  It  be  divided  into  unequal 
parcels,  *'and  tbat  tbe  difference  In  value 
should  be  equalized  by  requiring  the  party  to 
whmn  it  should  be  allotted  to  pi^  tbe  sum 
of  $300  to  the  persona  to  whom  the  other 
20-acre  parcels  should  be  given."  Also  in 
£4ong  V.  Long,  1  Watts  (Pa.)  2^,  a  partition 
was  made  by  "certain  persons  ai^lnted  for 
that  pmpose,"  and,  apparenUy  without  ex- 
press auth(Hrlty  being  given,  owelty  was 
awarded.  The  rule  Is  thus  laid  down: 

"Partitlcm  among  the  parties  Is  asually  effect- 
ed by  the  division  of  the  property  into  as  many 
rtions  aa  there  are  cetenants,  such  portions 
ing  as  nearly  equal  as  posslue,  and  the  al- 
lotment of  one  ot  waA  portitHw  to  each  of  tba 
cotenants.  And  in  case  of  any  ctmsiderable  in- 
equality between  the  shares  it  is  usual  for  those 
cotenants  who  receive  shares  of  a  lesser  value 
to  receive  a  payment  from  those  receiving  the 
more  valuable  shares,  which  payment  is  twmed 
owelty."  21  Am.  ft  Eng.  ETncye  of  Law  (2d 
Ed.)  pw  1135. 

It  Is  also  stated: 

"In  making  a  vc^mtaty  partitknt  or  a  par- 
tition by  parol  agreement;  the  parties  may  agree 
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for  tiie  paTitaait  'of  oweHr  to  eqnaUie  th.9 
shares."   Id.  p.  U88. 

That  the  parties  could  have  expressly  del- 
egated SQch  a  power  cannot  he  qaestioned. 
This  was  recognized  by  Freemaii: 

"The  power  which  every  cotenant  has  of  joiQ- 
ing  with  his  companions  m  Interest  In  making  a 
partition  of  the  common  •  property,  may,  no 
doubt,  be  delegated  by  him  to  another;  and, 
when  so  delegated,  it  may  be  exercised  by  the 
agent  as  effectually  as  it  could  be  exercised  by 
the  principal."    Freeman,  etc.,  {  417. 

And  wltb  equal  force  the  delegation  of  such 
power  may  under  proper  circumstances  be 

implied. 

It  is  reasonable  to  Infer  that  the  parties 
here  knew  the  character  and  extent  of  the 
property  to  be  divided.  The  maps  ctmtalned 
In  the  record  and  other  evidence  show  the 
estate  to  consist  of  three  Irregular  tracts, 
separated  by  the  Salinas  river  and  the  South- 
em  Pacific  Railroad,  but  practically  sur- 
rounding the  town  of  Gonzales,  the  whole 
^bradng  6,263.25  acres,  which  consist  for 
the  most  part  of  farming  land,  pasturage, 
and  alfalfa  fields,  marked  by  numerous  ca- 
nals, roads,  fences,  hills,  and  ravines,  and 
occupied  at  various  points  by  dairy  houses, 
farm  buildings,  and  other  structures.  Porter 
testified: 

"From  my  standpoint,  it  was  physically  im- 
possible to  divide  that  prt^rty  Justly  acre  by 
acre,  share  by  share,  of  the  land,  and  do  justice 
to  both  parties.  It  can't  be  done,  I  think,  ow- 
ing to  the  topography  of  the  country." 

The  award  Itself  states  that  the  land  could 
not  be  divided  between  the  parties  in  such 
a  way  as  to  equalize  the  differences  in  value 
"without  Injury  to  the  same."  The  court, 
having  personally  viewed  the  property,  made 
the  following  findings: 

"That  the  property  to  be  divided  could  not 
have  beeii  partitioned  in  kind  with  absolute 
equality  between  the  parties,  quality,  quantity, 
and  improvements  thereon  considered,  without 
detriment  to  the  interests  of  the  owners,  for  the 
(diaracter  of  said  property  was  such  that  the 
beat  interests  of  both  of  the  parties  require  that 
some  inequality  exist  in  the  partition  thereof, 
and  QiAt  the  difference  be  equalised  by  a  mone- 
tar^r  payment;  *  •  *  that,  in  view  of  the 
subject-matter  to  which  said  contracts  xelated, 
it  was  reasonable  and  conformable  to  usage  to 
imply  therefrom  an  authority  and  power  In 
the  parties  thereby  appointed  to  equalize  com- 
paratively slight  and  necessary  inequalities  of 
value  in  a  division  of  the  property,  by  pecuniary 
compensation,  and  such  fmpiicanon  la  incident 
to  said  agreements  and  is  necessary  to  carry 
them  into  effect,  and  to  make  pofeible  a  fair 
and  equitable  partition  of  the  said  prcqwrty." 

From  these  considerations  we  think  it  is 
reasonaUs  to  Imply  from  the  agrements  the 
power  to  amid  owelty,  and,  as  the  sum 
awarded  her^n  is  bat  a  trivial  amount  com- 
pared wlUi  the  total  ralue  of  the  property, 
the  award  thneof  most  be  uphtid. 

[I]  Hie  partitlonera  did  not  divide  the  70 
shares  of  the  capital  stock  of  the  Oonsalez 
Water  Company  share  by  share,  bnt  divided 
tbHtt  aecOTdlng  to  the  acres  of  land  lying 
bdow  the  Irrigation  dltdi  btionging  to  the 


water  company,  nie  court  finmd  Uiat,  al- 
though the  omiersli^  of  the  shares  was,  in 
fact,  severable  from  the  ownership  of  the 
land,  the  stodE  vas  of  little  or  no  valoe  to 
persons  who  did  not  own  land  beneaUi  the 
dltdi  of  the  water  company,  as  a  Share  at 
sto^  merely  entitled  the  holder  tiiereof  to 
rec^TO  water  on  land  below  the  dttch,  end 
that  it  was  Jhst  and  reasonable  In  furtbM* 
ance  of  the  Intention  of  the  parties  ttiat  the 
shares  be  divided  In  pn^ortlon  to  the  nam- 
ber  of  acres  lying  below  the  dltdi  and  ir- 
rigable therefrom.   The  court  also  fionnd: 

"That  the  inequalities  of  value  so  existinc 
when  said  properties  are  considered  as  deprived 
of  the  rights  to  water  incident  to  the  said  water 
stock  are  fully  and  fairly  corrected  and  compen- 
sated for  by  the  award  of  said  water  stock  as  the 
same  has  been  made,  and  the  allowance  and  dl- 
recdon  for  payment  to  said  Anita  6,  Gonaates  (rf 
the  sum  of  93,8<M^*' 

These  findings  are  not  only  supported  bj 
the  evidence,  but  obviously  are  in  accord 
with  the  Intention  of  the  parties  to  partitioa 
the  property  aa  an  entirety.  Indeed,  it  can- 
not  be  assumed  that  the  parties  otherwise 
would  have  found  it  advisable  to  submit  70 
shares  of  stock  to  third  persons  In  order  to 
obtain  an  equal  division  thereof. 

[6]  The  defendant  also  contends  that  the 
partitlonera  exceeded  th^  authority  In  that 
they  awarded  a  perpetual  right  of  way  to 
the  plaintiff  over  the  lands  allotted  to  the  de- 
fendant, notwithstanding  no  such  authority 
was  ei^ressly  conferred  by  either  of  the  con- 
tracts of  submission.  There  is  evidence  to 
show  that  the  way  or  easement  was  merely 
the  right  to  use  an  existing  road  which  was 
necessary  to  furnish  proper. facilities  for  ac- 
cess to  the  land  to  which  It  was  appurtenant, 
and  there  were  findings  that  it  was  reasona- 
ble and  conformable  to  usage  to  award  the 
right  of  way  under  the  (drcumstances  shown, 
in  order  to  make  possible  a  fair  and  equita- 
ble partition  of  the  property.  It  Is  our  opin- 
ion that  the  tntentlOTi  of  the  parties  to  vest 
the  partltioners  with  such  authority  must 
he  Implied,  not  only  from  the  facts  shown, 
but  under  the  provisions  of  the  Civil  Code 
which  Implies  all  things  In  law  which  are 
considered  incidental  to  a  contract,  and  nec- 
essary to  cany  It  Into  effiscL  Sectlona  165^ 
1656. 

"Though  it  is  not  usnal  to  create  an  easement 
over  another  person's  land,  yet  it  Is  ottmwiae 
when  a  separation  of  property  t^ca  place,  and 
it  is  necessary  that  a  certain  part  ot  it  sbould 
be  assigned  to  a  person  who  cannot  luive  the 
use  of  it  without  a  right  of  way.**  lister  T. 
Uster.  8  Y.  ft  O.  540. 

[7]  S.  The  secMid  point  raised  by  the  de- 
fendant Is  obviously  based  upon  the  theory 
that  the  proceeding  for  the  partitionm«it  of 
the  property  is  a  statutory  arbitration.  It 
cannot  be  questioned,  under  tto  ffccts.  that 
the  partltioners  did  not  grant  the  parties  an 
opportunity  for  a  hearing  or  the  right  to 
adduce  evidence.  After  they  had  detennined 
.upon  the  award  Gregg  sent  a  letter  to  the 
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deteidast  to  atttad  at  a  oertalA  meetfiog^  U 
wtdied  to  be  heard.  Bat  subaeqneiitly 
It  was  decided  by  Porter  and  Gregg  to  fdgn 
the  award  wtthoat  farther  conatderatlon. 
We  do  not  think,  bowerer,  that  a  bearing 
before  the  partltloners  for  the  purpose  of 
taking  testimony  and  determining  snch  gaes- 
tlons  aa  tbe  parties  m^ht  choose  to  raise 
was  anticipated  by  the  parties,  or  embodied 
In  the  tertcM  of  their  agreements.  Porter 
stated  that  the  question  of  bearing  errl dance 
was  never  suggested  to  him  by  any  one  prior 
to  the  meeting  referred  to.  Gre^  testified 
to  like  effect  Bather  the  plain  Import  of 
the  contracts  was  that  the  three  persons  to 
be  selected  should  go  npon  the  land,  make 
the  necessary  Investigations,  and  otherwise 
Inform  themselves  so  they  might  be  able  to 
make  a  fair  division  of  the  property.  There 
Is,  In  fact,  no  provision  In  either  of  the 
agreements  calling  for  any  hearing,  and  we 
can  conceive  of  no  reason  why,  if  the  parties 
should  choose  to  leave  such  matters  wholly 
to  the  judgment  of  the  three  persons  to  be 
selected,  they  should  not  be  permitted  to  do 
so.  Snch  was  the  procedure  which  was  fol- 
lowed in  Casstevens  v.  Casstev^is,  227  111. 
547,  81  N.  E.  709,  118  Am.  8t.  Bep.  291, 
where  three  disinterested  persons  "aometimes 
in  the  record  called  'arbitrators,'  and  some- 
times 'commissioners,* "  went  npon  the  land 
and  decided  how  the  property  shonld  be  al- 
lotted. This  was  the  procedure  followed 
herein,  and  elaborate  plans  were  prepared  by 
the  partltloaeni  In  their  effort  to  arrive  at 
a  Just  and  equal  division.  Ii!ach  of  them 
made  personal  inspectl(»i  of  the  property. 
Porter  and  Gregg,  who  concurred  In  the 
award,  prepared,  or  bad  prepared  ander  tb^r 
supervision,  elaborate  drawings  showing  tbe 
location  of  the  various  parcels  of  land  and 
Indicating  the  proposed  plan  of  partition.  It 
is  obvious  that  the  parties,  not  contemplat- 
ing a  formal  hearing,  desired  to  leave  the 
whole  matter  to  the  skill  and  nnbiaaed  judg- 
ment of  the  three  persons  who  were  to  be 
■elected  to  make  the  partition.  Beferring  to 
a  case  of  valoatlon  or  appralsraient,  it  was 
said  In  H.  B.  Chureh  v.  Seltz,  supra: 

"Cwtninly.  if  pftrties  expretwly  say  In  their 
aj^eement  that  the  'arbitrators'  are  to  determine 
tbe  question  upon  th«r  own  skill  and  judgment 
without  examining  witneoses  or  bearing  argu- 
ment, there  could  be  nothing  to  prevent  such 
agreement  from  being  carried  out  And  if  this 
oan  be  ezpresaed,  it  can  in  a  proper  case  be 
implied." 

See,  also,  Bottomlev  Ambler,  88  L.  T. 
M.  S.  546;  Hall  T.  Norwalk  rire  Ins.  Co., 
67  Conn.  106,  17  Atl.  806. 

As  Is  said  in  the  first  of  the  t^  cases  last 
cited: 

"Considering  the  position  and  experience  of 
tbe  three  gentlemen  who  were  appointed,  it  may 
well  be  that  they  were  perfectly  qualified  to  de- 
cide the  matter  themsdves.  In  such  a  case  as 
tbia  the  arbitratOEs  are  not  arUtrators  in  the 
sense  in  which  arMtraton  are  appointed  In  an 
ordinary  case,  when  they  are  appointed  to  as- 
certain facts  and  apply  the  law  to  the  facts 
brought  them  on  •viieiiea.'* 


While  these  arb  cases  of  appraisement  or 
valuation,  there  la  no  difference  In  principle 
between  them  and  the  case  before  us. 

[I]  4.  In  support  of  the  d^endant's  third 
main  contention  that  the  award  shcmld  be 
vitiated  because  of  the  misconduct  of  the 
"arbitrators"  two  minor  points  are  raised. 
It  is  contoided  that  the  partltloner  Gregg 
did  not  sufficiently  familiarize  himself  with 
the  extent  and  character  of  the  property  tb 
be  partitioned,  by  personal  Investigation  or 
Inspection,  but  left  the  major  part  of  this 
work  to  Harry  R.  Vemie,  who  was  selected 
by  him  as  an  expert  on  land  values.  It  ap- 
pears that  Verrue  devoted  much  labor  and 
time  carefully  considering  the  matter,  per- 
sonally going  over  the  land,  and  otherwiae 
determining  the  most  advisable  manner  in 
which  the  partltlonment  could  be  made.  He 
submitted  bis  report  to  Gregg,  who  discussed 
the  matter  with  his  colleagues,  and  thea  the 
award  was  made.  Gregg  testified  as  to  the 
employment  of  Verrue  as  follows: 

"The  conclusion  embodied  in  the  award  is  one 
I  reached  on  my  own  account.  In  reaching  that 
conclusion  I  had  employed  Mr.  Vemie.  After 
visiting  the  pro^ierty,  I  thought  it  would  be  well 
to  have  the  opinion  of  a  man  who  was  well  versed 
in  the  valuations  and  ocmditlons  of  the  land  in 
that  county,  and,  knowing  that  Mr.  Verrue  bad 
considerabls  experience,  I  engaged  him  for  that 
jturpose.    I  paid  him  penumally." 

The  court's  flndinga  on  this  point  are  in 
part  as  follows: 

"That  said  Warren  R.  Porter  and  Wellington 
Gr^g,  Jr.,  examined  the  property  to  be  set  apart 
and  the  property  to  be  divided  and  did  devote 
such  time  to  the  peiformance  at  thtir  duties  as 
was  reasonably  necessary  in  order  to  arrive  at 
an  accurate,  fair  and  just  conclusion;  *  *  • 
that  said  Warren  R.  Porter  and  Wellington 
Gregg.  Jr.,  who  signed  said  award,  correctly  in- 
formal themaelves  eooceraing  the  quantity,  qual- 
ity, improvements,  and  values  of  said  proper- 
ties." 

It  Is  noteworthy  that  Porter's  plan  of  par- 
tltionm^t,  prepared  Independently  of  that 
made  by  Gregg  with  Verrue's  assistance,  dif- 
fered only  In  minor  details  from  that  of 
Gregg's.  Tbe  award  was  based  on  these  two 
plans,  as  Johnson's  plan  was  found  to  be.  In 
the  opinion  of  the  other  two  partltloners,  un- 
satisfactory.  The  court  also  found : 

"That  the  award  actually  made  was  the  prod- 
uct of  Individnnl  judgment  and  study  of  said 
Warren  R.  Porter  and  Wellington  Gregg,  Jr." 

It  cannot  be  doubted  that  tbe  partltloners, 
in  the  performance  of  their  duties,  represent- 
ed the  parties  in  e  fiduciary  capacity.  They 
were  selected  because  of  the  confidence  the 
parties  reposed  in  their  personal  integrity, 
discretion,  and  ability,  and  were  intrusted 
with  special  powers  of  agency.  There  is 
abundant  reason  why  this  trust  should  not  be 
delegated.   Yet  It  has  been  said : 

"But  it  is  entirely  proper  for  arbitrators,  In  a 
case  requiring  it,  to  obtain  from  disinterested 
persons  of  acknowledged  skill  such  infomiation 
and  advice  in  reference  to  technical  questions 
submitted  to  them  as  may  be  necessary  to  enable 
them  to  come  to  correct  conclusions,  provided 
that  the  award  Is  the  result  of  their  own  jodg- 
mCQt  after  obtaining  aach  information.'*  1 
Mecham  on  Agency  <Sa  Ed.)  {  310. 
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See,  also,  Sbnons  v.  MUls,  80  OaL  m  22 

Fac.  25;  Pbelpa  t.  Harris,  101  V.  S.  870, 
383,  25  L.  Ed.  856;  Emery  T.  Waae,  S  Ves. 
Jr.  8M,  81  Bug.  Bep.  888. 

With  equal  foro^  similar  ounment  ma; 
be  made  regarding  parttttonera  In  tbe  flitna- 
tlon  presented  here. 

[I]  The  othw  point  made  to  the  «fEect  that 
tbe  award  Is  tcAA  Is  based  opon  the  fact  Hat 
both  Porter  and  Gregg  were  guests  of  the 
plainttfl  while  they  were  on  the  property 
makii^  their  Investlgatloiis,  and  that  Fortw, 
at  least,  discussed  with  her  the  matter  of 
the  proposed  partltlonment  jttlor  to  the  time 
that  the  award  was  made,  l%e  partlttonras 
botti  denied  that  either  of  them  was  in  any 
manner  Influenced  in  maUng  the  award  by 
any  ent^lnmeatt  provided  or  coorteay 
shown  1^  the  plaintiff,  nils  was  the  flndin« 
of  the  court  It  Is  cedent  that  audi  oDOdnct 
on  the  part  of  Uie  paitttloners  selected  to 
diTide  the  land  In  which  tbe  ^alntlfl  was  di- 
rectly Interested  should  be  acrntinlaed  with 
care.  But  we  think  the  facts  here  are  In- 
sufficient to  even  raise  the  suggestloa  that 
the  two  persons  were  prejudiced  against  tbe 
defendant  by  the  hoa^tallty  of  the  plainlifE, 
or  that  tbe  fairness  oi  tbelr  award  was  in 
any  way  affected  by  ft.  The  finding  of  the 
court  cannot  therefore  be  disturbed.  Were 
they  to  be  regarded  as  arbitrators  our  con* 
clntion  might  be  otherwise  in  view  of  such 
authorities  as  Orosvenor  v.  Fllut,  20  R,  I.  21, 
37  Atl.  301,  and  Robinson  v.  Shanks,  118  Ind. 
125.  20  N.  B.  713,  for  arbitrators  are  clothed 
with  much  of  the  d^nity  and  attributes  of 
courts,  and  must  exercise  their  authority 
wtth  the  utmost  propriety  and  caution  until 
they  have  ctnnpletely  executed  th^r  trust. 
But  partlUoners  do  not  exendse  Judicial 
functiiHis  In  the  same  sense  as  arbitrators. 
They  are,  as  we  hare  seen,  special  agents  of 
the  parties,  raider  than  qua^  Judicial  of- 
ficers. What  is  said  here,  however,  does  not 
necessarily  apply  to  referees  appointed  by  a 
court  to  divide  or  partition  property  between 
the  litigants  before  It  In  the  absence  of 
proof  of  partlBllty,  or  circumstances  from 
which  partiality  may  be  inferred,  the  award 
must  be  upheld. 

The  defendant  contends  that  the  findings 
of  the  court  that  the  "arbitrators"  were  se- 
lected because  of  their  skill  and  e^>erlence, 
and  that  they  did  inform  themselves  as  to 
the  quality,  quantity,  improvements,  and  val- 
ues of  the  property,  are  not  sustained  by  tbe 
evidence,  but  from  what  has  beeu  said  it  Is 
clear  that  the  contention  is  without  merit. 

[!•]  5.  The  final  objection,  that  the  plain- 
tiff is  not  entitled  to  specific  performance  be- 
cause there  was  no  proof  that  the  award 
was  as  to  the  defendant  Just  and  reasonable, 
Is  equally  untenable.  The  evidence  support- 
ing the  award  is  full  and  complete,  consist- 
ing, as  it  does,  not  only  of  various  maps,  tes- 
timony by  the  p&rtltioners  and  various  ex- 
perts, but  in  addition  the  court  personally 
viewed  the  property.    While  there  la  aome 


cDofiiet  In  tiw  evidence,  dad  atthon^  tt  may 
be  daimed  thac  many  of  the  facts  testlflod  to 
anpp(»t  the  defendant's  argmneot  tbat  tbe 
land  awarded  tbe  plaintiff,  notwitbatanding 
the  owelty,  was  wtnth  more  than  that  award- 
ed tbe  defendant,  the  court  has  found  other- 
wise, and  we  cannot  disturb  that  finding. 
The  lower  coort,  In  fact,  has  resolved  the 
maas  of  evideooe  in  turot  of  th«  jdalntlff, 
and  has  aaUafied  ttsdt  that  the  award  was 
fair,  Juat,  and  egultaUe.  Moreover,  the  ooor 
tiacta,  by  Qulr  ezioeaB  tiffmi^  provide  that 
the  award  shall  be  Undlng  upon  tbe  parties, 
and  tt  Is  admitted  in  tbe  answer  that  the 
contracts  themselves  weve  Jnst  and  reasona- 
ble. The  provision  reads: 

"The  said  parties  farther  mutually  covenant 
and  agree  each  with  and  to  the  other  that  forth- 
with npoa  the  making  by  the  said  arbitrators  of 
tbe  partition  and  award  herein  provided  to  be 
made  by  them  each  will  execute  aod  deliver  to 
the  other  a  grant,  bargain,  and  sale  deed  of 
the  portion  of  the  above-described  lands  so 
awarded  to  such  other,  and  will  receive  from 
Bucb  other  party  a  grant,  bargain,  and  sale 
deed  of  the  portion  of  the  above-described  lands 
so  awarded  to  her,  and  shall  do  such  other  things 
as  shall  be  necessary  and  proper  to  carry  into 
force  and  effect  the  said  award.  The  award  of 
tbe  said  arbitrators  shall  bo  in  writing  aiffoed 
by  said  arbitrators  or  by  a  majority  of  th«n.  and 
tbe  determination  of  any  two  of  said  arbitrators 
upon  any  of  the  matters  herein  submitted  to 
them  shall  be  binding,  and  the  said  award  may 
be  enforced  by  either  tlie  parties  hereto  by 
proper  judicial  proceedings." 

Inasmuch  as  there  is  no  showing  tliat  tbe 
partition  was  unfairly  made,  or  that  tbe 
partltioners  were  guilty  of  fraud,  the  award 
cannot  be  Inquired  into  for  alleged  mistakes 
in  drawing  conclusions  from  the  facts  be- 
fore them,  and  tbe  parties  must  be  beld  to 
the  terms  of  their  agreements.  See  Utah 
OonstrucUon  Co.  v.  Western  Pac.  Ry.  Co.. 
162  Pac.  681 ;  Dore  v.  Southnn  Pac  Co.,  163 
CaL  182,  196,  124  Pac  817. 

No  other  points  require  notice. 

Judgmmt  affirmed. 

We  concur:  ANOBLLOTTI,  a  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J.;  MELVIN.  J. 

SLOSS,  J,  I  dissent  Without  regard  to 
other  points  made,  I  think  it  should  be  held 
that  the  trial  court  erred  In  enforcing  the 
award,  made,  as  it  was,  by  tbe  arbitrators 
without  fiflvlng  the  defendant  notice  of  any 
hearing,  or  the  opportunity  to  be  heard  or  to 
Introduce  evidence.  It  appears  that  Messrs. 
Porter,  Johnson,  and  Gregg  made  lnd^>endoot 
examinations  of  the  property,  and  pr^iared 
separate  plans  for  partltionlnc  the  land.  The 
differences  between  Porter's  plan  and  that  of 
Gregg  weri  harmonized  at  conferences  be- 
tween them.  All  of  this  consumed  a  number 
of  montlis,  durtng  which  there  was  some  in- 
formal discussion  between  counsel  for  tbe 
two  parties  with  reference  to  the  proposed 
partition,  but  no  agreement  was  ever  reached. 
Finally,  on  February  24, 1910,  Mr.  Gregg  ad- 
dressed a  letter  to  the  defatdant,  BdDss  Qoq- 
aalea,  and  Oharlea  W.  Slad^  Eaq^  her  at- 
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toroey,  Infonning  tfiein,  on  behalf  of  Wg  col- 
leagues asd  hlms^,  tbat  a  meeting  of  the 
arbitrators  would  be  held-cm  the  2Sth  day  of 
Febmary.  1810^  at  Mm  (Oreas's)  ^ce.  It  Is 
Interesting  to  note  that  at  this  ttane  the  ar- 
bitrators entertained  the  view  that  the  grant- 
ing to  the  parties  of  a  hearing  was,  If  not  a 
matter  of  strict  le?al  right,  at  least  within 
the  pn^rleties  of  the  sltnatlcm.  Mt.  Oreis's 
letter  concluded  wltti  these  words: 

"If  you  deidre  to  bo  heard  farthw  in  the  laid 
matter,  please  be  present  11  o'doc^." 

At  the  time  and  place  specified  Mr.  Slack 
appeared  on  behalf  of  Miss  Oonzalez,  stated. 
In  effect,  that  she  was  dissatisfied  with  the 
proposed  partition,  and  requested  an  oppor- 
tunity to  present  evidence  to  show  Uiat  a  di- 
vision of  the  lands  on  the  basis  which  had 
been  suggested  would  not  be  equal,  and  would 
be  unjust  to  Miss  Gonzalez.  Notwitlistanding 
this  request,  made  lo  answer  to  their  own 
invitation,  Messrs.  Porter  and  Gregg  deter- 
mined that  no  evidence  should  be  heard,  and 
proceeded  at  once  to  sign  the  award  which 
had  been  prepared. 

If  the  agreen>ent  of  July  19th  provided  for 
an  arbitration,  it  Is  plain — and  this  Is  con- 
ceded by  the  majority  opinion — that  the  ar- 
bitrators could  not  render  a  valid  award 
without  giving  to  each  of  the  parties  notice 
of  a  hearing  and  an  opportunity  to  present 
evidence.  These  rights  are  of  the  very  es- 
sence of  an  arbitration.  Curtis  v,  Sacramen- 
to, 64  CaL  102,  28  Pac.  lOS ;  5  C.  J.  84. 

"^ere  are  two  time-boDored  rules  in  relation 
to  arbitrators— one  that  courts  will  not  enforce 
an  agreement  to  submit  to  arbitration,  or  in  oth' 
er  words,  that  it  can  be  revoked ;  and  the  other 
that  Bititrators  must  give  notice  of  their  sea- 
siona  to  as  to  afford  the  partits  a  right  to  be 
heard.  These  rules  rest  upon  the  same  idea, 
viz.  that  an  arbitration  Is  a  substitute  for  pro- 
ceedings in  court.  It  being  ccKuddered  agamst 
sound  pfdicy  to  allow  parties  to  deprive  them- 
selves  n  th^  flidit  erf  resort  to  the  crarts,  agree- 
ments  to  that  effect  are  not  binding  so  Ions  as 
they  are  executory ;  but  If  the  parties  choose 
to  resort  to  other  tribunals,  such  tribunals  are 
held  to  the  more  inqxtrtant  rulea  which  govern 
courts  in  tbdr  proceedintra.'*  M.  E.  Ghurch  v. 
Seita,  74  Cal.  287.  291,  15  Pac.  838. 

Not  every  dUference  of  opinion  between 
parties  Is,  however,  a  proper  subject  for  ar- 
bitration. A  contract  by  which  the  value  of 
property  Is,  for  the  purposes  of  the  contract, 
to  be  fixed  by  designated  persons,  Is  not  a 
submission  to  arbitration.  tS.  E.  Church  r. 
Seltz,  supra;  Do  re  v.  Southern  Pacific  Co., 
163  Oal.  1^,  124  Pac.  817.  But  the  agree- 
ment in  the  present  case  goes  far  beyond  this. 
The  question  submitted  for  determination 
was  not  merely  one  of  valuation  or  appraise- 
ment It  Involved  the  partition  of  lands  own- 
ed in  common  and  the  allotment  to  each  of 
the  parties  of  a  portion  of  the  land  in  sev- 
eral^. The  result  of  the  arbitration  was  to 
divest  each  party  of  title  to  a  part  of  the 
premises,  and  to  vest  sole  ownersnip  thereof 
In  the  other.  Such  partition  is  a  proper  snb- 
Ject  for  the  determlnati<m  of  a  court,  and 
wo  see  no  reason  tm  h^Alns  that  when  It  Is 


committed  to  the  determination  of  perawis 
selected  by  the  parties,  the  resulting  proceed- 
ing does  not  cMutltote  a  true  arbltiatioD. 

It  Is  SBld  tbat  there  was  no  ccmtroTOrsy 
betwem  the  parties,  and  therefore  no  basis 
tar  a  submission  to  arUtraUon.  Ttm  conrt 
found  that,  when  the  parties  entered  Into  the 
second  agreement,  "no  dIflwMice  or  dispute 
existed  between  them,  nor  had  they  them- 
selves  made  any  attempt  to  divide  the  pn^ 
ertlQs  therein  menU<med  between  themselves." 
No  donbt,  the  exlstMice  of  a  controversy  or 
dispute  Is  a  prereqnlslte  to  a  ssbmlsslon  to  ar* 
Mteatlon.  6  C.  J.,  27.  But  this  does  not 
mean  that  actual  litigation  between  the  par- 
ties shall  have  been  commenced  or  tbreatm- 
ed,  or  that  they  must  have  engaged  In  an 
acrinMHtloos  quarrel.  It  la  mongh  if  either 
of  them  asserts  a  ri^t  wbl^  requires  judi- 
cial ascertainment  and  enforcement  For  the 
purposes  of  the  rule,  the  right  of  ootenants 
who  have  not  agreed  upon  a  division  of  their 
property  to  have  the  same  partitioned  pre- 
sents a  sufficient  controversy  to  furnish  a 
basis  tor  submission  and  award.  Brown  v. 
Wheeler,  17  Conn.  345, 44  Am.  Dec.  S50.  Sec- 
tion 1281  ot  the  Code  of  Civil  Procedure  pro- 
vides that: 

"Persons  capable  of  contracting  may  sulKoit 

to  arbitration  any  controvwsy  which  miitfat  be 

the  subject  of  a  dvil  action  between  them. 
*   •   •  A 

If  a  sabmlsslon  to  arUtratUm  has  its  es- 
sential basis  In  a  controversy,  so,  too,  does 
a  civil  action  between  parties  presuppose  a 
controversy  whldi  furnishes  the  occasion  for 
setting  the  judicial  power  in  motloo.  Tfae 
"controversy"  contemplated  by  section  1281 
Is  ona  which  "might  be  the  snbiject  of  a  dvll 
action."  A  oomiAete  case  for  partition 
dvU  addon  Is  made  out  when  "several  co- 
toiants  hold  and  are  in  possession  ot  real 
properly,"  and  any  one  of  than  deadres  a  par- 
tition. Code  GlT.  Proc.  |  762;  De  Uprey  v. 
De  Upr^,  27  Cal.  829,  87  Am.  Dec.  81.  Eadi 
cotenant  Is  entitled  to  demand  partition  as 
a  matter  of  right  Freem.  Cot  &  Part  i 
424.  It  la  not  necessary  that  the  other  co- 
tenants  or  any  of  tiiem  shall  have  objected  to 
a  parUthm.  It  Is  enough  tbat  the  parties  in 
Interest  have  not  agreed  upon  a  division  be- 
tween themselves.  See  Frankfurth  v.  steln- 
meyer.  113  Wis.  195,  203,  89  N.  W.  148.  That 
they  had  not  so  agreed  in  this  case  is  appar- 
ent from  the  very  fact  of  tfaelT  entering  Into 
the  agreement  for  submission. 

Section  1281,  Code  of  Civil  Procedure,  after 
excluding  frcan  artidtraUon  questions  of  title 
to  real  pn^terty  In  fM  or  for  life^  goes  on  to 
provide  tbat: 

"This  qualification  does  not  include  qucBtltHis 
relating  merely  to  tiie  partitiiMi  or  boundaries 
of  real  proper^." 

This  Is,  In  effect,  a  declaration  that  the 
partition  ot  real  property  Is  a  proper  subject 
for  arbitration.  And  such  appears  to  be  the 
view  taken  by  the  Supreme  Court  of  Wlscon- 
ain  under  a  aUoilar  statute.  McOrad  v.  Flynn, 
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ill  Wis.  78.  88  N.  W.  eeS;  Franktarth  t. 
Stelnmeyer,  113  Wis.  195,  S»  N.  W.  148. 

Tbe  right  to  notice  aod  hearing  may,  no 
donbt,  be  waived.  But  we  find  nothing  In  the 
conduct  of  the  appellant  or  in  the  language 
of  her  agreement  which  can  support  a  flodlng 
of  such  waiver.  The  agreement  Itself  Is 
sUent  on  tbe  subject  If  the  parties  contract- 
ed for  a  submission  to  arblb'atlon,  properly 
so  called,  the  right  to  notice  and  hearing  are 
Implied,  unless  expressly  waived  by  the  terms 
of  the  submission.  Curtis  r.  Sacramento,  64 
CaL  102,  106,  28  Pac.  108. 

"A  right  so  valuable  to  the  parties  and  bo 
eflsentiai  to  the  accomplishment  of  justice  should 
not,  in  any  case  where  the  language  upon  which 
the  claim  of  waiver  Is  based  is  doubtful  or 
Hiuivocal,  be  held  to  have  been  surrendered. 
Nothing  short  of  plain  and  clear  words  should 
be  con8id«%d  sufficient  for  that  purpose."  Hart 
V.  Kennedy,  47  N.  J.  Eq.  61,  61,  20  AU.  2»;  6 
0.  J.  84. 

For  these  reasons,  I  believe  that  the  de- 
cree enforcing  the  award  abonld  not  be  sus- 
tained. 

I  concur:   SHAW,  J. 


NOBTHWBSTEBN  PAC.  R,  CO,  T.  INDUS- 
TRIAL ACCIDENT  COMMISSION. 
(S.  F.  7651.) 

(Snpr^ne  Court  of  California.    Jan.  27,  1917. 
On  Antlication  for  Rehearing,  Feb. 
26,  1»17.) 

1.  Master  aito  Ssbvant  «»S71— Wobkhkn's 

CoilPENHATIOn  ACT—lNJVRIEa  COVEBED. 

To  justify  an  award  to  the  widow  and  mi- 
nor cbildTen  of  a  deceased  employ^,  it  must  be 
flstabliahed  that  tbe  death  resulted  from  acci- 
dental personal  injury  sustained  by  the  em- 
ploy€  arising  out  of  and  in  the  course  of  his  em- 
ployment. 

2.  Master  and  Sebvant  «Ea405(4>— Wosk- 
UEN'a  Compensation  Act— Injuues  Oov- 

EBIGD — ETIOBNCE. 
Evidence  held  to  show  deceased  freight  traffic 
clerk  was  not  injured  in  the  course  ol  onploy- 
ment,  so  that  an  award  of  compensation  to  his 
widow  and  minor  children  Was  improper. 

8.  Master  and  Servant  «3»376(2)  —  Work- 
men's COUPBNSATION  AOT— INJITRIES  COTBB- 

ED— "Course  or  Bmplotment." 
A  local  freight  traffic  cleric  who  was  sent  to 
inspect  tbe  books  at  another  station,  and  who 
wbtle  on  his  way  to  such  station  descended  from 
the  train  when  another  individual  was  injured, 
thereby  departed  from  tbe  course  of  bis  em- 
ployment, and  when  lie  was  killed  by  the  train 
his  widow  was  not  entitled  to  compensation. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment] 

In  Bank.  Petition  for  writ  of  review  by 
the  Northwestern  Pacific  Railroad  Company 
to  review  an  award  of  the  Industrial  Acci- 
dent Commission  In  favor  of  the  widow  and 
minor  children  of  Charles  A.  Bowdldi,  a  de- 
ceased employd  of  petitioner.  Award  an- 
nulled. 

On  api^catlw  for  rehearing.  Opinion 
modified. 
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.  Stanley  Moore  and  Elliott  Johnsofi,  both 
of  San  Francisco,  for  petitioner.  Chriatopber 
M.  Bradley  and  SoUlvan  4c  SnUlTan  and 
Theo.  J.  Roche^  all  <tf  San  Vnamiaeo,  fn  re- 
spondent 

HENSHAW,  3.  Charlea  A.  Bowdlsh  was 
In  the  employ  of  the  petitioner  as  chief  clerk 
of  its  freight  auditing  department.  His  du- 
ties, as  the  title  of  his  position  Indicates, 
were  clerical,  and  for  the  most  part  were 
performed  In  the  city  and  county  of  San 
Francisco,  where  is  located  the  main  office  of 
the  company.  The  company  also  employed 
traveling  agents,  who  inspected  and  corrected 
the  books  of  local  freight  agents,  and  In- 
structed them  In  the  proper  keeping  thereof. 
Occasionally  Mr.  Bowdlsh  was  called  upon  to 
perform  like  work.  In  February,  1914,  It 
appeared  that  the  local  agent  of  tbe  company 
at  Uklata,  a  city  on  one  of  Its  lines  of  rail- 
way, was  experiencing  difficulty  In  making 
up  his  books  of  account,  and  Mr.  Bowdlsh 
was  Instructed  to  go  to  Uklah,  over  the  rail- 
road of  petitioner,  and  there  to  aid  tbe  local 
agent  In  overcoming  his  bookkeeping  diffi- 
culties. Mr.  Bowdlsh,  In  the  performance  of 
his  duty,  left  San  Francisco  In  the  afternoon 
of  September  14th.  In  its  progress  his  train 
arrived  at  a  station  known  as  Astl  at  about 
6 :30  p.  m.  In  was  dark  and  raining.  As  the 
train  was  leaving  Astl  station  one  Hagemeyer 
attempted  to  board  It,  slipped,  fell,  and  was 
seriously  injured.  The  train  was  Immediate- 
ly brought  to  a  stop  and  aid  given  to  the  In- 
jured man.  In  rendering  this  aid  Mr.  Hage- 
meyer was  placed  upon  a  stretcher  at  the 
scene  of  his  accident,  and  the  train  was  back- 
ed down  to  that  point  so  that  the  stretcher 
could  be  lifted  and  placed  in  the  baggage  car. 
This  having  be^  done,  the  conductor  and  his 
brakeman  shouted  the  warning  signals  to  the 
passengers,  who  bad  gathered  about  the  scene 
of  the  accident,  to  embark  as  the  train  was 
about  to  start  The  ^iglneer  gave  the  cus- 
tomary signals,  the  passengers  and  trainmen 
boarded  the  train,  and  the  train  got  under 
headway.  As  it  was  thus  leaving  the  station 
for  the  second  time,  a  brakeman  .who  was 
standing  on  tbe  rear  platform  of  the  first 
passenger  coach  following  the  baggage  car, 
prepared  to  close  the  vestibule.  He  heard  a 
noise  on  the  steps  below  him,  and  looking 
down  noticed  a  large  heavy  man  attempting 
to  jump  aboard  the  moving  train.  His  hands 
slipped  from  tbe  side  bar,  and  before  the 
train  could  be  stopped  this  man  had  fallea 
between  the  two  cars  and  was  so  badly  In- 
jured that  he  died  almost  immediately,  llils 
man  was  Charles  A.  Bowdlsh.  Application  by 
bis  widow  and  minor  children  was  made  to 
the  Industrial  Accident  Commission  for  an 
award  on  account  of  the  death  thus  sustain- 
ed. An  award  .was  granted  and  petltiooer 
has  sued  out  this  writ  of  review. 

[1]  The  facts  above  stated  are  not  in  con- 
troversy. To  Justly  any  award  It  must  be 
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eetablislied  that  the  death  resulted  "from 
acddentftl  personal  Injury  sustained  by  the 
employ^,  arlatng  out  of  and  In  the  course  of 
bis  employment."  PetttlODer  contends:  First, 
that  no  word  of  evidence  establishes  this 
fundamental  proposition;  and,  second,  that 
the  findings,  In  so  far  as  they  declare  to  this 
effect,  are  wholly  unsupported  by  the  eTl- 
denca  The  findings  at  the  commission  upon 
this  point  are  as  follows : 

"On  tbe  day  In  gueatioD  tiie  deceased  had 
been  ordered  by  his  employe  to  proceed  to 
Ukiah  for  the  pu^ose  of  ehecting  up  the  ac- 
counts nt  that  station,  and  in  pursuance  of  snA 
order  he  was  ridiogr  on  a  train  of  the  defendant; 
his  transportation  for  that  purpose  hSTing  been 
supplied  by  the  defendant.  Just  as  the  train 
left  Astf,  it  ran  oiver  and  Injured  a  man,  and 
when  it  stopped,  on  account  of  such  accident,  tbe 
deceased  alighted  from  the  train,  and  without 
orders  or  request  from  the  conductor  or  train 
crew.  Upon  slEnal  being  given  by  the  conductor 
for  the  train  to  proceed,  said  deceased,  aft^  the 
train  had  started,  attempted  to  board  the  same, 
and  in  some  manner  his  hold  slipped  and  he 
fell  under  the  wheels,  and  was  almost  instantly 
killed. 

"That  the  act  6t  said  employ^  In  alighting 
from  the  train  as  aforesaid  was  a  natural  and 
reasonable  act  upon  the  part  of  any  person  trav- 
ding  apon  business  of  an  employer,  and  was  not 
sach  a  departure  from  tbe  conrae  of  the  duties 
of  his  ^ployment  as  to  take  him  outside  of 
the  protection  given  by  the  Workmen's  Compen- 
sntion.  Insurance,  ana  Safety  Act  to  «iiploy^ 
traveling  upon  the  business  of  their  employment; 
further  that  the  act  of  the  deceased  in  alight- 
ing from  the  train,  ther^y  to  be  availaMe  in 
case  his  services  should  be  useful,  was  a  por- 
tion of  his  implied  duties  as  an  employe  of  the 
defendant,  and  therefore  that  said  accident  hap- 

{lened  while  said  employe  was  performing  a  aerv- 
fe  growing  out  of,  incidental  to  and  in  the 
coone  of  his  em^oymenL 

"That  the  act  of  tbe  deceased  employ^  In 
boarding  the  train  after  the  same  had  started, 
but  while  still  moving  at  a  moderate  speed,  was 
not  In  violation  of  any  orders  or  lostractions  of 
the  defendant,  and  did  not  cmistitate  more  than 
ordinary  negligence." 

The  determinative  findings  upon  which  the 
award  was  based  and  over  which  this  con- 
troversy arises  are  those  set  forth  In  the 
two  last  paragraphs  above  quoted.  It  be- 
comes necessary  to  consider  seriatim  the 
statements  of  fact  therein  omtalned.  The 
first  of  these  statements,  in  so  far  as  It  de- 
clares that  it  was  a  natural  and  reasonable 
act  for  the  deceased  to  have  alighted  from 
the  train  under  the  Indicated  circumstances, 
calls  for  little  comment.  It  is  quite  natural 
and  quite  usual  for  a  passenger  thus  to  alight 
where  he  knows  that  a  human  being  has  sus- 
tained Injury,  whether  the  motive  which 
prompts  him  be  one  of  curiosity,  or  human- 
ity, or  of  a  commingling  of  the  two.  The 
further  declaration  to  the  effect  that  the  act 
of  alighting  "was  not  such  a  d^arture  from 
the  course  of  tbe  duties  of  his  employment" 
as  to  take  the  employe  out  of  the  provisions 
of  the  act  Is,  oC  course,  but  a  conclusion  of 
law,  which  will  be  considered  in  the  dlscns- 
aloD  to  follow.  It  is  snfifclent  here  to  point 
out  that  Hie  statement  seems  to  Imply  or  ad- 
mit that  hla  act  In  alighting  was  outside  of 
his  (lotleB  and  a  departure  therefrom.  But, 


singularly  enough,  this  Is  negatived  by  the 
statement  Immediately  following,  to  the  ef- 
fect (though  here  again  the  finding  Is  not 
direct  but  Is  made  by  way  of  implication) 
that  in  alighting  he  was  actually  performing 
a  duty  to  his  emidoyer,  althou^  but  an  im- 
plied duty,  and  that  therefore  the  "accident 
happened  while  said  employe  was  performing 
a  service  growing  out  of  or  Incidental  to  and 
In  the  course  of  his  employment." 

I^e  transcript  of  evidence  wlU  be  searched 
in  vain  to  discover  one  word  arising  to  the 
dignity  of  evidence,  to  establish  the  state- 
ment that  the  deceased  alighted  from  the 
train  "to  be  available  in  case  hts  services 
should  be  useful,"  or  that  if  he  did  that  it 
was  any  part  of  his  express  or  Implied  duties 
as  an  employe  of  the  defendant  so  to  do.  The 
testimony  of  the  president  and  general  man- 
ager of  the  road  was  taken  at  great  length. 
That  testimony  Is  positive  and  uncontradict- 
ed that  there  was  no  rule,  written  or  unwrit- 
ten, and  no  custom,  whereby  employes  riding 
upon  a  train  other  than  and  outside  of  the 
train  crew  were  called  upon  or  expected  to 
enter  Into  an  Investigation  In  case  of  an  ac- 
cident, to  secure  the  names  of  witnesses,  or  • 
to  perform  any  like  service.  He  says: 

"Such  daties  are  entirely  confined  to  the 
coniluetor  of  the  train,  or  special  agent,  or  one 
of  his  authorized  assistants,  or  one  of  our  rail- 
road policemen  who  might  be  on  the  train.  The 
conductor  has  authority  to  call  twon  any  otiwr 
employ^  that  may  be  there  fCr  assistance^  but  it 
IS  not  considered  thdr  duty  to  volunteer,  nor  is 
there  any  obligatloB  on  thdr  part  so  to  do. 
•  *  *  B^nrthermore,  the  conductor  or  special 
agent  or  other  <^dal  whose  dotiea  are  naturally 
such  matters  would  consider  It  an  interference 
and  likely  to  prove  a  mlx-up.** 

Moreover,  In  case  of  an  Injury  such  as  this, 
so  far  from  the  rules,  customs,  or  desires  of 
the  c<»npany  being  tiiat  an  outside  empioyfi 
should  busy  himself  over  the  matter,  the 
company  objected — 

"to  tbe  extent  that  be  mtght  Interf^  with  effi- 
cient service  that  is  being  rendered  by  Hnployes 
whose  direct  duty  it  is  to  do  so.  •  •  •  Our 
conductors  and  trainmen  carry  in  their  pockets  a 
card  which  says  to  keep  the  public  away  and 
allow  two  or  three  men,  or  one  or  two  moi,  who 
can  rMider  assistanee.'' 

This  Is  "ordinarily  the  train  crew."  It 
mt^t  be  "tbe  engine  crew.**  Asked  If  It  was 
not  a  ftut  that  bis  company  considered  it 
"a  meritorious  effort  upon  the  part  of  any 
employ^,  even  an  employ^  who  was  not  a 
member  ot  tbe  crew,  rendering  asststonce  to 
the  crew  and  to  1^  conductor  at  the  time 
that  an  acctdoit  bamiens  en  route,**  tbe  rec- 
ord shows  tbe  following: 

"It  is  entirely  a  matter  of  circumstances  and 
conditions.  If  we  had  an  employe  who  was 
standing  oo  tbe  platftMrm  and  who  saw  a  pas- 
senger nil  and  could  reach  a  hand  out  and  help 
him,  we  would  expect  him  to  do  It." 

sun  farther  In  this  connection  tbe  witness 
is  asked  the  following: 

"I  want  to  ask  you  if  it  isn't  a  faet  that  If 
such  a  thing  is  done  at  any  time  that  you  con- 
rider  it  a  meritorious  effort  or  endeavor  oo  the 
part  of  the  employe?  This  refers  to  any  person 
injured  at  all.   I  am  referring  to  aa  employd 
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who  is  not  a  member  of  the  craw  and  who  ren- 
dcn  as^tance  to  a  petson  who  is  injured  en 
route,  if  you  do  not  C(»isider  that  a  meritorloua 
act  on  the  part  of  the  emplorfi?  A.  Absolutdr." 

Again  asked: 

"If  the  condnctor  and  members  of  the  crew 
are  rendering  assiatance  to  an  injured  person 
and  are  not  in  a  position  to  obtain  the  names 
of  witnesses  and  facts  concerning  the  accident, 
wouldn't  yon  expect  the  employe  to  render  what- 
ever service  he  could  in  this  pardcnlftr  mattw?^ 

— the  witness  answered: 

"I  would  expect  him  to  render  service  to  the 
injured  party,  not  to  the  company." 

Bepeatedly  was  the  witness  subjected  to 
Interrogatories  dealing  with  supposititious 
cases  manifestly  designed  to  secure  a  state- 
ment lending  color  to  the  proposition  that  the 
deceased  had  alighted  from  the  train  In  the 
performance  of  bis  duty  to  render  service  to 
the  Injured  man.  In  every  Instance  the  wit- 
ness denied  such  to  be  a  part  of  the  employ- 
ment, making  auswer  la  varied  form,  but  al- 
ways to  the  following  effect: 

"I  would  simply  say  that,  in  so  far  as  the  man 
is  concerned,  if  he  was  a  man  who  was  in  an  en- 
tirely dilTerent  line  of  service,  and  traveling  as 
-  A  passenger,  there  would  be  no  obligation  on  mm 
unless  Csiled  upon." 

In  this  case  It  will  be  noted  that  there  is 
no  Qndlng  either  that  he  was  called  upon 
or  that  be  rendered  any  servloe ;  the  finding 
being  merely  that  he  alighted  so  as  to  be 
"available  in  case  his  services  should  be  use- 
ful." It  would  require  a  repetition  oC  many 
pages  of  this  evidence  to  show  the  persist- 
ency with  whl<±i  the  endeavor  was  made  to 
secure  the  desired  evidence  from  the  witness. 
But  one  page  of  It,  as  It  Is  a  page  relied  up- 
on by  respondent  to  the  writ,  in  support  of 
the  finding  may  be  quoted: 

"Q.  In  a  case  where  a  passenger  falls  oS  a 
train  or  slips  off  a  train  and  is  injured — I  am 
asking  you  to  assume  such  a  case  without  re- 
spect to  your  opinion  concerning  this  particn- 
lar  case— wouldn't  you  consider  it,  and  do  you 
not  connder  it,  a  meritorloua  service  up<m  the 
part  of  any  erap1oy6  of  the  company  upcm  the 
train  to  render  assletance  as  beet  he  can  to  the 
injured  party  V  A.  I  would  think  that  it  would 
he—  I  would  consider  it  liis  duty  .as  a  man  to 
render  any  assiatance  that  he  could.  Q.  It  is 
the  desire  of  the  company,  is  it  not,  to  have  the 
injured  party  treater]  in  the  best  way  possible? 
A.  Absolutely.  Q.  I  will  aA  you,  then,  if  it  is 
not  a  fact  that  the  company  would  consider  it 
tile  duty  of  tlu  employ^  where  he  was  in  a  posi- 
tion to  give  better  aid  to  the  Injured  party  who 
falls  off  the  train  or  slips  off  the  train  than  the 
crew  is  in  a  posititm  to  give  such  assistance? 
The  company  in  its  desire  to  give  first  aid  and 
the  best  treatment  possible  to  the  injured  party 
to  a  party  falling  off  the  train  ctmsidera  it  a  duty 
of  an  employ^  on  the  train  to  do  whatever  he 
can  towards  giving  that  kind  of  assistance?  A. 
If  ttM  man  happens  to  be  the  nearest  to  the  in- 
jured man,  as  i  said,  and  he  can  render  tl»t 
DBsistance  more  rapidly  than  any  other  pwson 
CO  the  train,  the  same  as  would  a  passenger  or 
anyone  else,  it  would  be  his  duty  as  a  man  to  do 
it.  Q.  If  a  passenger  and  an  employ^  of  the 
company  were  in  a  like  position  eonceming  the 
matter,  wouldn't  yon  consider  it  more  incumbent 
upon  your  employ^  to  do  it  than  you  would  the 
passenger?  A.  I  would  consider  ft  more  Incum- 
bent; yes." 


Another  wttneai  was  Mr.  ijm,  a  traTeUng 
auditor  of  tbe  company.  Like  iitfanmgato- 
lies  were  put  to  lilm.  The  answen  were  the 
same  in  snbstanoe  as  those  givea  by  Mr. 
Palnw,  the  preaUlait  of  tbe  compeny.  Thus 
he  Is  asked: 

"You  know,  do  you  not,  that  the  company,  the 
Northwestern  Pacific  Bailrood  Company,  and 
every  other  company,  wants  its  empluyte  to  act 
in  a  humane  manner  after  an  accid^t  happens? 
A.  Yea,  sir;  I  should  naturally  expect  that. 
*  *  *  It  would  be  quite  natural  for  anybody 
to  offer  their  sen-ices  to  the  cooductor.  If  1 
was  Ml  a  train  probaltly  I  would  offiar  my  aerv- 
ices  for  the  relief  of  the  injnred  only  if  humane 
impulse  prompted  me— prompted  by  humane  im- 
pulse only,  Q.  Suppose  you  were  on  a  train 
at  AatE  station.  Suppose  the  train  started  up 
and  a  passenger  gettms  on  the  train  is  in^'nxvd, 
and  you  ore  in  a  posluon  to  give  them  aid.  ir- 
respective of  whetner  the  conductor  is  also  to 
a  position  to  give  that  party  aid.  I  would  adc 
you  if  you  would  not,  under  the  circumstances, 
leave  your  seat  in  the  train  and  get  off  and  ad- 
minister what  aid  yon  could  to  tbe  injured 
party?  A.  Yes." 

And  again: 

"Q.  In  fact,  you  know,  do  you  not,  that  the 
company  employ^  is  expected  to  render  what  as- 
sistance he  can  in  the  matter,  and  this  rule  or 
these  rules,  and  all  other  regulatkms  of  the 
company  that  you  know  of  are  dictated  for  Out 
purpose  of  giving  better  aid  to  tiie  injured  par- 
ty? A.  That  is  right." 

Ben  In  follness  has  been-  set  forth  all  the 
evidence  quoted  In  re^ondoit's  brief  as  snp- 
portliig  this  finding.  Even  as  detached  from 
Its  context.  It  shows  no  conflict  whatsoever 
with  the  direct  and  positive  statements  of 
these  witnesses  touching  the  duties  of  gu<^ 
an  employ^,  and  read  with  the  context.  It 
leaves  not  evm  the  shadowiest  ground  for  ar- 
gument that  the  witnesses  moant  other  than 
to  declare  what  a  man,  actuated,  by  the  im- 
pulse of  humanity — a  passenger  as  well  as 
an  oatslde  employ^ — might  do  under  the  sup- 
posititious conditions  presented  by  the  ques- 
tions. 

The  utmost  that  was  elicited  was  that  it 
would  have  been  the  duty  of  the  deceased 
to  have  assisted  If  his  services  had  been 
requisitioned  by  the  conductor  in  charge  of 
the  train.  It  Is  not  contended  that  the  de- 
ceased was  requested  to  help.  To  the  con- 
trary, the  direct  and  positive  testimony  of 
the  conductor  and  train  crew  is  that  they 
themselves,  and  they  themselves  alone,  with- 
out asking  assistance  of  any,  promptly  and 
efficiently  rendered  aid  to  the  iojnred  man. 
And  in  thus  stating  that  there  is  no  conflict 
In  the  evidence,  the  testimony  of  Hoyle,  a 
passenger  upon  the  train,  has  not  been  over^ 
looked.  Hoyle  does  not  testlQ^,  as  respond- 
ent states,  that  "neither  tbe  conductor  nor 
any  other  member  of  the  crew  took  part  In 
the  relief  work,"  and  that  "Mr.  Bowdish  took 
charge  of  the  sltnatlon."  Mr.  Royle'b  testi- 
mony la  this: 

trpon  the  occasion  of  the  last  stopping  of  the 
train  wtiieh  preceded  the  accident  to  the  de~ 
ceased,  Ho^e  s  wife,  who  was  a  passengw  with 
him  upon  the  train,  looked  .out  of  tbe  car  win- 
dow, saw  HbAt  oome  one  liad  been  injured,  and 
said  that  She  believed  it  was  Hognaeyer.  *^ 
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coane,  he  is  tlie  man  wliom  m;  wife  and  I  both 
tiave  known  for  20  years.  I  said,  *I  will  look 
and  see.'  **  He  took  for  his  post  oC  observation 
a  platform  ut  the  car  and  stood  there  after  the 
reatibule  had  bera  <mcned  and  others  had  de- 
bartced.  He  "had  a  nir  view  of  the  body  lying 
on  the  ground,  and  saw  it  was  Uagemeyer.  The 
conductor  and  the  brakeman  were  on  the  ground. 
It  was,  I  shonid  judge  perhaps,  roughly  esti- 
mating, 15  or  28  minutes  before  anything  ap- 
iwrendy  was  done,  any  more  than  people  sim- 
ply standing  around,  watching  the  man  lying  on 
the  ground.  In  the  meantime  there  was  some 
on^  I  don*t  know  who  he  was,  a  rather  chunky 
bnift  man,  aeemed  to  be  taking  an  interest  In 
what  wae  going  on,  and  apparently  endeavoring 
to  direct  the  movements  of  different  onee.  He 
was  in  civilian's  clothes.  He,  as  I  recall  it, 
made  the  suggestion  that  they  better  get  a  cot 
to  pat  this  man  Hagemeyer  on,  and  soon  a  cot 
was  brought,  I  suppose  from  the  baggage  car, 
and  the  body  was  lifted  onto  the  cot,  and  then 
the  train  was  backed  up,  and  of  coarse  when 
the  train  backed  up  he  passed  out  of  sight." 
The  witness  did  not  know  Mr.  Bowdish.  "The 
eaior  ot  his  clothes  [of  the  man  last  Injored  who 
wat  Bowdishl,  aa  near  at  I  could  lay,  was  prac- 
tically the  same  [aa  those  worn  by  the  man  who, 
as  be  recalled  It,  made  the  suggestion  that  they 
better  get  the  cot] ;  In  fact,  it  atrnck  me  when 
I  went  back  to  the  rear  of  the  train  after  Bow- 
dish  had  been  run  over  that  It  was  the  same 
man  whom  I  had  seen  directing  the  moTemoits, 
although  I  could  not  say  that  it  was." 

rnrOiermore,  testifies  the  witness: 

"I  would  not  state  poeltively  he  was  the  same 

person.  He  was  Apparently  drMsed  in  the  same 

clothes  and  about  toe  same  size." 

This,  we  repeat,  does  not  rise  to  the  digni- 
ty of  evidence,  and  tbat  wltboot  regard  to 
the  f&ct  tbat  be  "roughly  estimates"  the 
time  as  from  16  to  26  minutes  after  the  train 
stopped  before  it  started  again,  while  all  of 
tbe  trainmen,  whose  duty  it  was  to  note  this 
time,  placed  the  total  lapse  as  betwem  3 
minutes  and  6,  and  wiUiout  regard  to  ttie  ad- 
ditional fact  that  they  performed  tbelr  du- 
ties of  obtaining  a  stretcher,  tdadng  the 
man  upon  it,  backing  the  train  op,  and  put- 
ting a  man  in  tbe  baggage  ear,  without 
suggestion  from  any  other  person  and  with- 
out Invoking  tbe  aid  of  any  otber  person. 
Finally,  It  Is  notable  In  this  connectlai  that 
tbe  flndbigs  of  the  canmlsslon,  wbkdi  are 
made  as  tevonble  as  possible  In  support  of 
tbe  award,  are  silent  upon  the  matter  of 
Hoyle's  testimony  tbat  Bowdish  took  diaige 
or  gave  directions,  or  did  any  slntfte  act  In 
aid  of  the  injured  man ;  the  sole  finding  in 
this  regard  being  put  in  the  form  of  a  fact, 
inferentlaUy  stated,  that  Bowdish  alighted 
from  the  train  "to  be  available  In  case  bis 
service  should  be  nsefnl." 

[I,  S]  But  In  addiUw  to  tbls,  and  accept* 
Ing  this  statement  as  a  smvorted  finding  of 
fact,  and  with  It  the  furthw  statement  tbat 
bis  ae^n  in  allghUng  from  the  train  "was 
a  pordon  of  bis  Implied  duties  as  an  em- 
ploy^"  there  remains  a  consideration  equally 
determinative  against  the  validity  of  this 
award.  Tbe  findings  proceed  to  say  tbat,  be- 
cause be  alighted  in  the  pnformanoo  of  an 
Implied  dnty,  "tber^we  that  said  accident 
bappoied  wbtte  tbe  said  emplo]^  was  per^ 
forming  Borrlces  growing  out  itf,  iaddoital 


to,  and  in  the  course  of  bis  employment** 
This,  of  course.  Is  bat  a  cmidnslon.  Up  to 
tbls  point  the  findings  bare  not  declared  up- 
on the  exact  act  wfaich  Bowdish  was  per- 
forming when  he  his  death — the  act  of 
endeavoring  to  cllnib  on  board  a  moTlng 
train.  That  la  covered  by  the  next  deelara- 
tlon: 

That  the  act  of  the  deceased  "in  boarding 
tbe  train  after  the  same  had  started,  but  while 
still  moving  at  a  moderate  speed,  *  *  *  did 
not  constitute  more  than  ordinary  negUgencei 
*  *  *  And  said  employe  was  not  Intoxicated 
at  die  time  of  said  accident,  and  therefore  that 
said  accident  was  not  caused  by  the  willful  mis- 
conduct or  intoxication  of  such  employ^." 

Heretofore  In  our  decisions  It  has  been 
frequently  pointed  out  tbat  the  language  of 
our  law  Justifying  an  award  only  when  an 
employ^  is  performing  services  "growing  out 
of  and  In  tbe  course  of  his  employment"  is 
taken  from  tbe  earlier  Sngllsh  act  upon  tbe 
same  subject,  and  under  familiar  principles 
was  adopted  with  the  construction  whldi  the 
courts  of  that  country  bad  put  upon  tbat  Ian* 
gnage.  A  consideration  of  the  Boglisb  ad- 
judications will  show,  first,  tbat  upon  prin- 
ciple it  cannot  be  said  tbat  the  accident  here 
occurred  while  tbe  deceased  was  perform- 
ing service  either  growing  out  of  or  Incidental 
to  or  In  tbe  course  of  his  employment  Fur- 
thermore, a  reading  of  those  cases  will  di»> 
close  tbat  not  only  upon  principle,  but  upon 
adjndlcatlrais  presmtlng  tbe  precise  ques- 
tion oC  an  employ4  boarding  a  moving  car 
under  drcomstancea  such  as  tbls,  it  has  been 
uniformly  held  that  Injuries  thus  sustained 
are  not  witbln  the  purview  of  the  law.  Som» 
of  these  cases  have  heretofore  been  consider- 
ed in  Ocean  Accident  A  Guarantee  Oo.  T. 
Industrial  Accident  Oommlssion.  159  Fac 
1041.  Others  to  the  same  effect  are  Anderson 
V.  Fife  Coal  Co..  S.  C.  8,  4,  Scott  L.  B.  3, 
3  B.  W.  Comp.  Cas.  539;  Fletcher  v.  The 
Duchess,  A.  0.  671,  81  L.  J.  K.,  B.  (N.  S.)  33 ; 
55  Sol.  Jo.  698,  4  B.  W.  Comp.  Oas.  317,  105 
L.  T.  (N.  S.)  121;  Xx>sh  v.  Evans,  51  Week. 
Rep.  243,  18  Times  U  R.  142;  Hendry  v. 
Caledonian  By.  Co.,  S.  O.  732.  The  propo- 
sition Is  as  stated  In  1  Dresser^  Employer's 
Liability,  { 104: 

"When  a  servant  of  his  own  accord  and  with- 
out the  direction  of  bis  master  stents  outside  the 
scope  of  his  employment,  whether  on  the  mas- 
ter's business  or  his  own,  the  master  owes  him 
no  duty  as  to  the  daogers  he  encoimters  and  Is 
not  liable  for  any  Injury  received." 

And  the  particular  principle  dearly  appli- 
cable to  tbe  case  at  bar  Is  that  an  employd, 
even  when  In  tbe  perfotmanoe  of  his  duty, 
may  not  impose  upon  his  emifioyer  any  great- 
er risk  and  reqxnuAMUty  than  tbat  inher- 
ing In  tbe  dmracter  of  tbe  dntT*  Itself.  Thus 
to  illustrate:  An  employ^  engaged  In  antf 
about  maddnery,  where  a  port  of  his  duty- 
Is  to  keep  tbat  maddnery  dean  and  in  mn- 
tilng  order,  wbHe  In  tbe  performance  of  that 
duty  may  carelessly  become  entangled  ln> 
moving  cogs,  and  recover.  A  travdlng  man, 
using  a  railway  train  with  ordinary  preOau- 
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tlotts  and  Injured  t>7  a  collision  would  be 
granted  a  reoovery-  Bat  If  that  same  trav- 
eling man,  seeking  to  catch  a  train  to  go  to 
another  station,  still  nnder  fals  employment, 
flhould  attempt  to  board  a  moving  train, 
tbls  being  no  part  of  bis  Instructions  and  no 
part  of  bis  du^,  he  has  added  to  bla  voca- 
tion perils  not  contemplated  In  the  contract 
of  employment,  and  for  injuries  sustained  to 
him  by  reason  of  this  added  risk  the  employ; 
er  Is  not  liable.  Such  is  the  case  of  Wemysa 
Goal  Co.  T.  Symon,  49  8.  L.  R.  921,  6  B.  W. 
C.  0.  p.  298,  where  a  messenger  boy,  given 
money  to  buy  his  ticket  to  travel  to  a  certain 
destination,  undertook  to  board  a  slowly  mov- 
ing tram  car  and  was  Injured.  It  Is  said: 
"No  question  of  serious  or  wUlful  misconduct 
arises  in  the  case.  Tbe  sole  question  in  the 
case  is  whether  the  accident  arose  out  of  and  in 
the  course  of  the  respondent's  employment" 

It  was  held  that  no  order  and  that  uo 
orderly  performance  of  his  duty  compelled 
him  to  take  tbe  risk  of  mounting  tbe  moving 
car,  and  that  in  doing  so  he  was  "willfully 
taking  an  outside  risk  not  Incident  to  the 
reasonable  requirements  of  duty."  Such  also 
is  the  case  of  Jlbb  v.  Ohadwlck,  6  B.  O.  O. 
162,  where  a  workman's  regular  course  of  em- 
ployment compelled  him  to  travel  on  trains. 
He  was  furnished  by  his  employer  with  a 
season  ticket  enabling  him  so  to  do.  He  was 
expected  to  return  to  Rotherham  and  r^rt 
at  his  employer's  of&ce  at  6  p.  m,  each  day. 
Arriving  at  tbe  station  at  Sheffield  he  at* 
tempted  to  board  a  train  while  in  motion, 
this  train  being  the  last  train  which  would 
bring  him  to  his  plaoe  ot  service  on  time. 
He  fell  and  suffered  Injury,  and  tbe  unani- 
mous heading  was: 

That  in  attemptinK  to  enter  the  train  while 
in  motion  "the  workman  exposed  himself  to  an 
additional  risk  by  doing  an  unauthorized  and  il- 
legal act,  which  was  not  in  any  way  incidental 
to  his  employment,  and  that  therefore  the  acci- 
dent did  not  arise  out  of  and  in  the  course  of  his 
employment." 

For  these  reasons,  It  follows  that  tbe 
award  must  be  annulled,  and  it  la  adjudged 
according. 

We  concnr:  i^GEUiOTTT,  a  J.;  MEI/- 
VIN,  J. ;  LOBIOAN,  J. ;  SLOSS,  J.;  LAW- 
LOR,J.;  SHAW,  J. 

On  Application  for  Bebearlng. 

ANGELLOm,  a  J.,  and  SHAW,  LAW- 
LOIl>  and  SLOSS,  JJ.  Tbe  judgment  annul- 
ling, the  award  Is' sufficiently  supported  by 
what  Is  said  in  the  opinion  on  the  question 
first  discussed,  viz.:  Whether  or  not  tbe  de- 
ceased was  acting  in  the  course  of  his  em- 
ployment in  alighting  from  the  train  or  at 
any  time  thereafter.  The  conclusion  that  In 
alighting  from  tbe  train,  and  In  what  oc< 
ciirred  thereafter,  tbe  deceased  was  not  per- 
founing  a  service  growing  out  of,  incidental 
to,  or  in  the  course  of  his  enq;)Ioyment  disr 
poses  of  tbe  case,  and  renders  unnecessary 


the  dedslon  on  the  fnrOier  question  dis- 
cussed, viz.,  whetber,  assuming  that  the  de- 
ceased was  In  alighting  from  the  train  and  In 
what  be  did  thereafter  acting  in  the  bc<^ 
of  his  employment,  he  did  not  step  without 
such  scope  when  be  attempted  to  board  the 
train  while  it  was  moving,  with  tbe  result 
that  solely  because  of  such  attempt*  the  con- 
sequent acddent  did  not  arise  out  of  or  In 
tbe  course  of  his  employment.  Upon  that  one 
question  we  are  not  entirely  satisfied  as  to 
the  oorrectnesa  of  tbe  views  e^ressed  In 
tbe  opinion,  and,  without  expressing  any  con- 
trary view,  we  prefer  to  leave  the  question 
undecided  In  this  case,  hy  withdrawing,  as  we 
do,  our  assent  to  the  portion  of  the  opinion 
dealing  therewith. 


JOHNSON  V.  OLABE  et  aL  (L.  A.  38S4.) 
(Suprttne  Court  of  California.  March  13, 191T.) 

1.  Mines  aito  Mtitebals  «b»!»— "Opttohal 
Contbact"  to  Pubchase  Miniso  Claim. 

A  contract  for  the  purchase  of  mining 
claims,  flOO  to  be  paid  by  the  buyer  on  execu- 
tion of  tbe  contract  as  part  payment,  fl,00O  to 
be  paid  "on  acceptan«r'  within  SO  days  from 
date,  $1,000  in  30  days  thereafter,  etc.,  was  an 
optional  aKreement;  vhea,  by  the  terms  of  an 
agreement,  the  owner  of  property  binds  himself 
to  sell  on  Hieclfied  terms,  and  leaves  it  discre- 
tionary wlm  the  other  party  to  the  contract 
whether  he  will  or  will  not  buy,  it  constitutes 
simply  an  "optional  contract." 

[Edl  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8$  147,  14S. 

For  other  definitions,  see  Words  and  Phrases, 
Optional  Contracts.] 

2.  Mines  ano  Minebals  ^»53— Option  Co::f- 

TBACT— ACCEPTAWCS. 

Where  plaintiff  understood  that  defendant, 
optional  buyer  of  i^ainiiff's  mining  claims,  was 
going  on  the  property  with  his  employ*  solely 
to  examine  and  prtmpect  to  determfne  whether 
he  would  accept  or  not,  tbe  fact  that  defendant 
went  into  possession  of  the  property  did  not 
amount  to  an  acceptance. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  Si  U7,  m] 

3.  Mines  and  Minerals  «=»S3 — Optionai. 
Contbact— Acceptance. 

Where  the  holder  of  an  option  contract  for 
the  purcimse  of  mining  claims  agreed  to  convey 
to  each  of  three  persons  an  undivided  one- 
fourth  interest  in  tbe  proper^,  making  no  pres- 
ent conveyance,  but  only  agre«ng  to  do  so  in  the 
future,  and  not  assigning  his  optional  contract 
or  any  interest  in  it,  but  agreeing  tliat,  if  he 
closed  the  optional  contract  to  purchase  from 
plaintiff,  he  would  convey  three-fourths  of  the 
property  acquired  nnder  it  to  the  three  ^rsons, 
tbe  action  Of  (me  of  the  three  persons  m  pay 
ing  plaintiff,  the  optional  seller,  $1,000,  and  ex- 
ecuting notes,  was  not  an  acceptance  of  the 
optional  contract. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  fS  147,  148.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  6.  Fln- 
layson,  Judge. 

Action  by  J.  S.  Johnson  against  W.  L. 
Clark  and  others.  Prom  a  Judgment  for  de- 
fendants and  an  order  denying  bis  motion 
for  a^new  trial,  plaintiff  appeals.  Affirmed. 


AtpFor  otfattr  csMs  sea  siae  tople  and  ftBT-OTmBBR  la  aU  Ker-NanbsradSliaMs  and  ttOum 
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Z.  B.  Stuart,  of  Loi  Angeles,  for  f^tpdbuit 
Neighbours  A  Sproul  and  Cbas.  W.  Hoaib  all 
of  Los  Angeles,  for  respondwts. 

LORIGAN,  J.  This  Is  an  action  to  enforce 
apedfle  performance  of  a  contract  made  by 
plaintiff  with  defendant  Clark  on  November 
4,  leil,  relative  to  the  purcihaHe  of  certain 
placer  mtnlng  property  In  Humboldt  county. 
In  this  state.  The  other  defendants  were 
made  defendants  with  Clark  under  allega- 
tions In  the  complaint  that  they  had  acquir- 
ed an  Interest  from  defendant  Olark  In  the 
contract  of  pnrdiase  snbseqaent  to  Its  execu- 
tion. The  complaint,  among  other  allega- 
tions, sets  up  the  contract  with  Clark  here- 
after particularly  referred  to.  alleged  an  as- 
signment by  Clark  to  the  oUier  defendants 
of  an  Interest  In  said  contract;  payment  by 
defendant  Neighbours  on  behalf  of  himself 
and  all  the  other  defendants  of  $1,000  sped- 
fled  In  the  contract  to  be  paid;  failure  on  the 
part  of  defendants  to  further  comply  with 
the  terms  of  the  CMitract;  and  full  com- 
pliance by  plaintiff  on  his  part.  No  point  Is 
made  of  the  sufficiency  of  the  complaint,  bo 
that  nothing  further  of  Its  allegations  need 
be  stated.  Aside  from  an  answer  by  all  the 
defendants  denying  the  allegations  of  the 
complaint,  the  defendant  Maulhardt  (though 
plaintiff  alleged  that  defendant  Neighbours 
paid  it  for  the  benedt  of  all  the  defoidants), 
filed  a  crcMSS-complalnt  seeking  a  Judgment 
against  plaintiff  for  the  repayment  of  the 
|1,000  alleged  to  have  been  paid  by  him  to 
plaintiff  and  the  return  to  him  of  two  prom- 
issory notes  which  he  allied  he  had  execut- 
ed and  deposited  with  plaintiff  under  an  al- 
leged verbal  and  contingent  agreement  made 
by  him  witii  plaintiff. 

The  court  rendered  Judgment  for  all  the 
defendants  for  their  costs  and  in  favor  of  de- 
faidant  Maulhardt  on  bia  cross-complaint 
tor  the  repayment  to  htm  of  the  $1,000  and 
tiie  return  of  the  promissory  notes  referred 
to.  Plaintiff  appeals  from  tiie  Judgmoit  and 
an  order  denying  his  motion  tot  a  new  trlaL 

The  (hidings,  with  a  recital  of  aome  of  the 
evidence,  will  snffldently  jvesent  the  points 
on  appeal.  The  court  found  that  plaintiff 
entered  into  an  optional  contract  with  de- 
fendant Clark  Ob  Novnnber  4,  1811,  for  the 
sale  and  purchase  of  tlie  placer  mining 
dalma  heretofore  referred  to  aa  the  follow- 
ing terms:  $100  paid  by  defendant  Clark  on 
the  exeeutloa  of  the  contract  as  part  pay- 
ment foe  the  <3aims.  The  price  was  $6,100, 
and  payaUe  aa  fbUows:  $1,000  on  acceptance 
within  30  days  from  date;  $1^)00  in  30  days 
tliereafter,  and  $1,000  in  60  days  tram  dat« 
of  second  payment ;  $2JOOO  in  9  mcmths  and 
$1,000  in  one  year,  at  7  per  cent  per  annum. 
The  gravd  worked  from  said  mines  to  pay 
2S  per  cent,  of  proceeds  to  plaintiff  to 
apply  on  said  notes  for  the  deferred  pay* 
ments  which  were  to  be  secured  by  mortgage 
on  the  property.  Title  to  be  perfect;  deed  to 


be  executed  by  plaintiff  to  Qiark,  or  his  as- 
signs, on  or  before  February  2, 1912,  together 
with  an  abstract  showing  a  merchantable 
title,  provided,  however,  that  the  payment  of 
$3,000  is  paid  at  said  date,  but  If  not  paid 
on  or  before  February  2,  1912,  then  the  con- 
tract to  be  of  no  effe<^,  and  In  that  event  the 
said  $100  to  be  retained  by  plaintiff  as  liqui- 
dated damages. 

Upon  the  Issue  tendered  under  an  allega- 
tion of  the  complaint  that  Clark  had  assign- 
ed an  Interest  In  the  said  agreement  to  the 
other  defendants  Neighbours,  Maulhardt, 
and  Grant,  and  that  on  January  18,  1912, 
Maulhardt,  one  of  the  assignees  of  Clark,  to- 
gether with  Neighbours  and  Grant,  pursuant 
to  the  terms  of  tiie  optional  agreement,  paid 
plaintiff  the  sum  of  $1,000  and  deposited  in 
bis  favor  two  promissory  notes  in  bank,  the 
court  found,  and  the  evidence  ithqws,  that 
an  optional  agreement  was  made  l^  plaintiff 
and  Clark  at  the  date  alleged;  that  Clark 
had  never  assigned  his  interest,  or  any  part 
thereof.  In  said  optional  agreement  to  all 
either  of  the  defendants ;  that  a  transacU<m 
between  defendants  Maulhardt  and  Neigh- 
bours and  plaintiff  of  January  18,  1912,  was 
had;  that  at  that  time  Maulhardt  made  pay- 
ment of  $1,000  to  plaintiff  and  deposited 
with  plaintiff  two  promissory  notes,  but  that 
said  transaction  was  all  made,  had,  dome, 
and  performed  by  said  parties  In  the  absence 
of  d^endant  Clark  and  subject  to  his .  ap- 
proval; and  that  Clark,  upon  beli^;  notified 
forthwith  of  said  verbal  agreement  between 
plaintiff  and  defendants  Maulhardt  and 
Nelfi^boun  and  the  payment  of  said  $1,000 
and  the  dq>08ittng  of  said  notes,  immediate- 
ly refasea  to  approve  said  agreement  and  re- 
pudiated all  the  acts  done  and  performed 
thereunder.  The  evidence  shows  that  In  tile 
same  notice  et  repudiation  of  February  14, 
1912,  Clark  also  notified  plaintiff  that  he 
would  not  take  the  pnqwrty. 

An  addiUonal  finding  was  that  lAalntlff 
did  not  execute  a  deed  conTOying  fald  real 
IHoperty  to  Caaik,  nor  did  he  cause  aa  ab- 
stract of  said  property  to  be  made  <nr  tender 
the  ume  to  defendant  Clark.  It  may  be 
said  here,  lunrarer,  that  at  the  Ume  ot  the 
transaction  of  Jannaxy  18,  1913,  between 
plaintiff  and  Maulhardt  and  Neighbours 
when  the  $1,000  was  paid,  plaintiff  executed 
a  deed  to  Clark  and  to  Grant  MauUuudt, 
and  N^gbboun  conveying  to  them  an  eqoal 
undivided  (»ie>fonrth  interest  eacb  In  said 
mining  property  and  deposited  said  deed  1b 
escrow  In  the  bank  to  be  delivered  on  oom- 
pllanoe  on  the  part  of  defendants  with  the 
terms  of  tiie  agreement 

Vba  oowt  furtlier  feund  tliat  CSaA,  and 
Grant  as  the  smployA  ot  the  latter,  want  into 
possession  of  the  real  ponvert?  towards  the 
end  of  November,  1911,  vith  the  consent  <tf 
pUlntiff ;  that  CUrk  remeinKl  In  piwswstoa 
by  snc^  consent  until  the  latter,  part  of 
Uucbf  1012;  .-.Uuit  neUher  ttM-defendant 
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Olaifc  nor  U17  person  acting  under  his  au- 
thority or  by  his  consent  extfdsed  the  rl^t 
to  purchase  granted  under  the  terms  of  said 
optional  agreement  between  plaintiff  and 
Clark. 

It  appears  from  the  evidence  that  prlw  to 
the  commeadng  of  this  action  plaintiff  made 
a  written  demand  on  Clai^  and  the  other  de- 
fendant (tm  the  theory  that  th^  were  the 
assignees  of  Clark  under  the  said  optional 
agreement)  that  they  make  the  paym^ts  and 
perform  the  other  terms  of  the  ctmtract  and 
take  tiie  property,  a  demand  to  which  they 
gave  no  attention,  and  plaintiff  thereupon 
commenced  this  action. 

Havli^  presented  these  matters  with  snffl- 
dent  fullness  to  dlacnss  the  points  made  by 
a^Hant,  we  will  proceed  to  their  consid- 
eration. 

[1}  He  contends,  first,  that  the  agreement 
between  himself  and  Clark  was  more  than  a 
mere  option  for  the  purchase  itf  these  min- 
ing claims,  but  that,  even  If  It  was  not,  the 
subsequent  acts  of  Clark  and  Grant  In  enter- 
ing Into  possession  of  the  property  with  the 
consent  Ot  plaintiff  and  working  It  constt- 
tnted  an  acc^»tance  which  changed  the  op- 
tional contract  Into  a  contract  of  sale  be- 
tween plaintiff  and  Clark  subject  to  spedflc 
performance  as  such.  But  It  Is  quite  clear 
that  nnder  any  fair  conslderatlmi  of  lAie 
terms  of  tiie  agreement  between  plaintiff  and 
Clark  It  was  simply  an  optional  agreement 
When  by  the  terms  of  an  agreouent  the 
owner  of  property  binds  himself  to  sell  on 
spedfled  terms  and  leaves  It  discretionary 
with  the  other  party  to  the  contract  whether 
he  will  or  will  not  buy,  It  cuistltntee  singly 
an  optional  contract  This  was  all  the  con- 
tract Involved  h«re  amounted  to.  Plaintiff 
agreed  to  sell  to  Clark  on  certain  terms  ot 
payment  By  the  agreement  Itself  as  will 
appear  in  the  flndii^  first  quoted,  It  was  pro- 
vided that  Clark  should  have  SO  days  fr<mi 
the  4th  at  November,  1911,  within  which  to 
accept  Its  terms  if  he  wished  to  do  so.  Sub- 
sequently this  time  was  extended  46  days. 
The  only  effect  of  the  agreement  as  fisr  as 
Claik  was  ooncenied  was  that  If  he  should 
fall  or  refose  to  take  the  pnqperty  he  should 
lose  bis  $100. 

Ct]  Nor  did  the  fact  that  Clark  went  Into 
possesskm  of  the  property  amount  to  an  ac- 
ceptance. It  was  not  understood  by  either 
plaintiff  or  Clark  tiiat  It  should  amount  to 
this.  Plaintiff  nnderstood  that  CHark  was 
going  on  the  itfoperty  with  his  employ^ 
Grant  soldy  to  examine  and  iwospect  It  for 
tbe  very  purpose  of  determining  whether  he 
would  acc^  it  or  not  This  Is  apparent 
from  a  letter  from  iflalntlff  to  Clark  of  Jan- 
nary  8,  3JB12,  while  the  latter  was  working; 
on  the  property  asking  for  some  assurance 
that  there  would  be  no  Hens  tax  labor  or 
material  "should  yon  (Clark)  condnde  not  to 
buy."  True,  he  ranalned  In  possesston,  work- 
ing tbe  imfMity,  after  be  refused  to  por^ 
chase  It  on  Febmary  14, 1912,  but  It  appears 


he  did  80  in  order  to  perform  the  annual 
assessment  work  on  the  claims  which  be  bad 
orally  promised  plaintiff  he  would.  In  fact, 
the  case  of  plaintiff  was  tried  on  the  theory 
that  the  contract  betweeu  himself  and  dark 
was  an  optional  agreement  which  had  snb- 
sequently  been  accepted,  tt  being  claimed  as 
additional  evidence  in  support  thereof  that 
tbe  other  defendants  were  asalgneea  of  Clark 
of  an  Interest  in  this  optional  agreonent  and 
by  right  of  Qtla  assignment  and  the  writtoi 
ccmsent  and  understanding  of  Clark,  <nie  of 
them,  Bfaulhardt,  for  Uie  benefit  of  all,  paid* 
the  ^,000  and  executed  the  tiro  promissory 
notes  referred  to  in  the  evld^ce  and  find- 
ings, all  of  which,  it  Is  claimed,  constituted 
an  accQ)tance  of  the  optional  agreraoent  by 
all  the  defendants. 

[S]  Tbe  court  found  against  this  cmten- 
tlon,  and  appellant  cbalienges  the  accuracy 
of  the  finding,  but  the  evidence  folly  si^purts 
it  It  appears  therefrom  as  to  these  matters 
tiia^  while  it  is  true  that  an  agreemait  was 
madiB  by  Clark  vdth  the  other  defendants 
the  same  day  that  this  optional  agreement 
with  plaintiff  was  entered  Into.  Clark  never- 
theless did  not  thereto  assign  or  transfer  to 
them  the  tq^ttonal  agreement  or  any  interest 
In  It  He  agreed  to  conv^  to  each  an  un- 
divided one-fourth  interest  in  the  property. 
He  made  no  present  conveyance,  but  only 
agreed  to  do  so  In  the  future.  He  did  not 
assign  his  optional  contract  or  any  interest 
In  it  He  agreed  that,  if  he  closed  the 
tlonal  contract  to  purchase  with  plalntlfl, 
he  would  convey  three-fourtlu  of  the  prop- 
erty acquired  under  it  to  his  oodef^dants. 
Until  ClaA  exercised  this  optiim  there  was 
nothing  upon  which  his  contract  with  the 
other  defendants  could  operate  Hie  ilg^its 
they  acquired  under  the  agreement  with 
dark  were  matters  of  ooncem  only  between 
themselves;  Clark  otmveyed  thrai  no  rl^ts 
nnder  his  optional  contract  That  option  was 
a  matter  respecting  the  acceptance  or  rejec- 
tion of  which  die  plalntlfl  and  defendant 
Clark  were  alone  directly  tntfflwsted. 

As  to  the  payment  of  the  fl,000  and  the 
delivery  of  the  notes  on  January  18,  1912. 
by  Bfaulhardt  Upon  this  date  dark  and 
Grant  were  In  Humboldt  county  at  the  mines. 
Plaintiff  and  the  other  defmdants  were  In 
Los  Angeles.  These  defendants,  other  than 
Grant  called  on  plalntlfl  on  January  18th 
and  told  him  of  their  agreement  with  Cla^ 
which  was  the  flnt  he  seems  to  have  known 
of  it,  and  as  the  45  days  extension  which  had 
been  granted  Clark  was  about  to  e:q?ire  Oiey 
asked  for  a  furth«  extension  mi  behalf  of 
Clark,  which  xdalntlff  refused  to  grant  Be 
refused  also  to  grant  one  even  until  the  de- 
fendants could  communicate  with  Clark, 
though  they  told  him  they  could  do  nothing 
without  consulting  with  Clark.  Plaintiff, 
however,  persisting  in  his  vefnsal  to  grant 
any  extendon  Maulhardt  then  <tftered  to  pay 
plaintiff  91,000  and  (ilace  the  notes  in  a  liank 
upon  the  agreemwt  with  plalnttff  that  Oey 
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(Maulhardt  and  Neighbours)  ^onld  commu- 
uicate  wltb  Clark,  and  If  tbeir  action  met 
with  his  approval  the  transaction  should  stand 
fmd  the  sale  should  go  through.  If  Clark 
did  not  approve,  then  the  money  would  be 
returned,  as  also  the  notes.  The  evidence 
leaves  no  room  for  Queation  but  that  the 
court  was  warranted  in  finding  that  this  pay- 
ment of  the  money  and  the  delivery  of  the 
notes  It  was  agreed  by  plaintiff  and  the  other 
defendants  should  t>e  subject  to  the  approval 
of  Clark ;  nor  can  there  be  any  question  but 
that  on  learning  of  it  defeadant  Clark 
promptly  repudiated  the  transaction.  The 
defendants  Maulhardt  and  N^ghbours  and 
the  plaintiff  wrote  to  Clark  of  what  had  been 
done  in  this  regard,  and  upon  the  receipt  of 
tbelr  letters  Clark  immediately  wrote  to  the 
defendants  refusing  to  approve  tbelr  action, 
and  likewise  wrote  to  plaintiff  saying  that  he 
had  not  authorized  the  action  of  the  other 
defendants  and  "would  not  stand  for  it"; 
that  he  did  not  want  the  property  and  refus- 
ed to  accept  it 

As  this  disposes  of  the  only  points  involved 
on  the  appeal  that  require  any  special  con- 
^deratlon,  tlie  Judgment  and  order  appealed 
from  are  afllrmed. 

We  ooncor:   MBIiVIN,  J.;  HUNSHAW,  J. 


HITATT  T.  GOIiKINS  et  aL   (U  A.  S870.) 
<Supi«Da  Oonrt  of  GalUoRiia.  Ifarch  12, 

1.  QVIRINO  TlTLI  «B»86(S)  —  MAXFTTEirAff OX 

or  AonoN  BT  Pabtt  Ovt  m  Posbbbbiov— 

C0UPI4AINT — Statute. 
Under  Code  CSv.  Proc-  1  738,  authorizing  ac- 
tions to  quiet  title,  an  action  to  quiet  title  may 
be  brouf^ht  by  one  oat  of  oosBenon,  so  that 
the  complaint  need  not  allege  poBsewion  in 
[ilBintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S  74.1 

2.  Quieting  Title  «=>34(5)— Natpbe  of  De- 
fendakt's  Claim— Statctte. 

In  an  action  to  quiet  title  under  Code  <^v. 
Pme.  i  788,  the  complaint  need  not  set  forth 
the  nature  of  defendant's  claim  to  an  interest 
in  the  land. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  H  7X,  72.1 

Department  2.  Appeal  from  Superior 
Conrt,  Loa  Angetes  Connty;  Chaa.  Wellborn, 
Judge. 

Action  by  Wlnslow  P.  Hyatt  against  A. 
Colklns  and  others.  From  a  Judgment 
against  defendant  CkilUna,  he  appeals.  Af- 
firmed. 

Otto  Dana^  and  B.  IL  Bamea,  both  of 
Los  Angeles,  for  appeUaaL  mnsUnr  P.  Hy- 
att and  Frank  S.  Adams,  both  of  Lob  Angeles, 
fat  lenNndenL 

LORIGAN,  J.  nds  action  waa  to  quiet  ti- 
tle to  a  lot  of  land  in  the  dty  of  Los  An- 
geles. The  complaint  contained  the  nsual  al- 
legations In  snoh  an  action,  that  plaintiff 


waa  the  owner  and  entitled  to  the  possession 
of  the  land,  that  defendants  claimed  an  In- 
terest In  It  adverse  to  plaintiff,  which  claim 
was  alleged  to  be  without  right,  and  that 
none  of  Uie  defendants  had  any  right  or  In- 
terest In  the  property,  with  the  usual  prayer 
that  defendants  be  required  to  set  forth  their 
claim  or  Interest  In  the  property,  that  It 
should  be  adjudged  Invalid,  and  that  the  title 
of  plaintiff  was  good  and  valid,  and  the  de- 
fendants be  barred  from  asserting  claims  to 
said  premises  adverse  to  plaintiff. 

I>efendant  ColiUns  filed  a  g^eral  demurrer 
to  the  oomplalnt,  whidi  was  overruled,  and, 
falling  to  answer,  Judgment  was  entered 
against  him,  from  which  he  takes  this  appeal. 

[1]  Taking  up  bis  points  mi  appeal:  He 
contends  that  the  court  erred  in  overruling 
his  demurrer.  His  argument  Is  that  his  de- 
murrer was  well  taken,  because  the  com- 
plaint did  not  allege  that  the  plaintiff  was  In 
possession  of  the  premises  when  the  suit  was 
brought,  and,  further,  that  nowhere  in  the 
complaint  is  it  stated  in  what  tbB  invalidity 
of  the  Instrument  wliU-h  Is  said  to  constitute 
the  cloud  apw  the  title  of  plaintiff  consists, 
or  any  facts  which  show  its  inmlldity.  We 
are  at  a  loss  to  understand  how,  under  the 
long-settled  law  of  this  state,  Uw  appellant 
can  see  aoy  'mult  In  his  oontentiinis.  As  to 
the  point  that  the  cmuplalnt  does  not  state 
that  the  plainUff  was  in  the  possession  of 
the  prc^rty:  It  waa  ounecessary  to  do  so. 
An  acOon  to  qnlet  title  may  be  biought  by 
one  ont  of  possesslcsi.  In  People  t.  Center, 
68  Cai.  061,  B  Pac.  268,  6  Paa  48L  (decided 
in  188S),  it  was  Jield  on  ttOa  subject  that 
section  138  of  the  Code  at  CItU  Procedate 
(enacted  In  1872)  Is  like  section  264  of  Oie 
former  practice  act,  except  that  dnce  the 
a'd<^>tlon  of  the  Code  the  action  to  gtUet  title 
may  be  brought  by  one  ont  <tf  possescdon.  In 
Casey  v.  Leggett,  126  Oal.  664,  68  Pac.  264. 
in  meeting  a  similar  objection  as  that  urged 
by  appellant,  the  court  said : 

"The  owner  of  land  does  not  have  to  be  in  pos- 
session in  order  *  *  *  to  m^taln  an  action 
to  quiet  tiU^" 

See,  also,  Brusie  t.  Gates,  80  OaL  462,  22 
Pac  284;  Laodr^n  t.  PopsOn,  84  CaL  460, 
2»  Pvt.  771;  B«lnw  V.  Scbroeder,  146  CaL 
411,  80  PacL  617. 

[2]  As  to  flie  point  thafr  notUng  K>ecific  Is 
alleged  In  the  complaint  concerning  the  In- 
vaildlty  or  a  recital  ct  any  fttcts  showing 
tbe  Invalidity  of  ttie  Inrtnunent  asserted  to 
be  a  dond  against  the  title  of  plaintiff:  It 
is  well  settled  that  there  Is  no  merit  in  sudi 
a  claim.  It  was  held  directly  in  (^stro  v. 
Barry,  79  OaL  443.  21  Pac.  946.  that  the 
plalntifl  is  not  required  to  set  forth  the  na- 
ture of  the  claim  of  defmdant.  In  Ron^  v. 
Simmons,  66  Cal.  227,  8  Pac  804,  a  general 
demurrer  to  a  complaint  like  the  one  at  bar 
was  sustained  by  the  trial  court,  and  the 
Jodgment  reversed  in  this  oonrt  Appellant 
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cites  Hlberala  S.  ft  L.  Sodet7  Ordway,  88 
Cal.  681,  as  austalnlng  bis  dalm  of  the  ne- 
cessity of  setting  fortb  In  the  ccanplalnt  the 
nature  of  tlie  Instrument  asserted  to  con- 
stitute a  cloud  upon  title.  But  that  was  an 
entirely  different  action  frun  the  one  In- 
stitnted  here.  That  was  an  action  to  have 
a  particular  Instrument,  which  was  spedflcal- 
ly  pleaded  and  whl(±  It  was  asserted  consti- 
tuted a  cloud  on  the  title  of  plaintiff,  de- 
clared Invalid.  But  that  class  of  cases  Is 
different  from  the  case  at  bar.  They  are 
provided  for  under  eectiioas  3412  and  3413  of 
the  Civil  Code.  H^e  present  action  Is  one 
provided  for  under  section  738  of  the  Code 
of  Civil  Procedure.  The  distinction  in  tbls 
respect  in  which  Blbernla  S.  &  L.  Society  v. 
Ordway,  cited  by  appellant.  Is  discussed,  is 
fully  pointed  out  In  Castro  v.  Bariy,  sapiA, 
to  which  reference  for  any  further  oiUglit- 
enment  on  the  point  Is  directed. 
The  Judgment  appealed  tnm  la  afflnned. 

We  concur:  USLVIX,  J.;  HENSIU.W,  J. 


KOHN  v.  PABENT  et  aL   (8.  V.  7147.) 

(Supreme  Court  of  GaUfonda.    ICardi  IOl 
1»17.) 

1.  HoBTOAOEs  «=93S(2)— Dno  Abmlvti  or 
Fack— Etidencb. 

To  establish  that  a  deed  absolute  upon  Its 
fiftce  is  a  mortgage,  thus  varyibg  its  teims,  re- 
quires dear  and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Uortgages, 
Cent  Dig,  {  109.] 

2.  QDnraiRo  Tnu      i  UC^PancA  FAon 

Case. 

An  absolute  deed  to  plaintiff  in  an  action  to 
quiet  title  established  a  priiDa  facie  case  as 
against  defeudants  claiming  from  the  same 
source  of  title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Ue,  Cent  Dig.  |  91.] 

Department  2.  AK>eal  from  Superior 
Court,  Marin  County;  Edgar  T.  Zook,  Judge. 

Actl<»i  by  Isaack  Kohn  against  C  E.  Par- 
ent, Hugh  Burns,  and  others.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  mo- 
tion for  new  trial,  defendants  igK)eal.  Af- 
firmed. 

CharleB  F.  Hanlon  BQd  8.  O.  Denaoo,  both 
of  Ban  Francisco,  toe  appellants.  James  W. 
Ooctaiane^  D.  Fioldeiuidi,  and  HeUer*  Powras 
&  ESinnau,  all  ot  San  Frandsoo,  for  respond- 
ent 

HENSHAW,  J.  Plaiotlff  mad  to  qolet  ti- 
tle to  a  otftaln  j^ece  of  land*  The  defendant 
A.  B.  Kreft  was  tn]atee<rf  the  estate  of  Fblll^ 
Kohn  In  bankruptcy,  plaintiff  having  acquir- 
ed his  title  by  deed  from  Phillip  Kohn  and 
wlfe>  The  other  defendants  appealing  are 
judgment  creditors  of  the  insolvent  Their 
ooatoitlfm  is  that  the  deed  of  nillUp  Kcdm  to 
Us  father,  the  ptalntlff,  was  Intended  as  a 
mortgase^  to  aecare  tlie  paymflot  of  f  10,000, 
and  tbat  tta^r  iudgoienta  duly  doAeted  are 


BEFOBmB  (CaL 

valid  and  subsisting  liens  on  the  property 
subject  to  this  mortgage,  and  that  title  to  the 
pn^rty  ia  in  the  trustee  in  bankrupt,  buIh 
Ject  to  the  mortgage  and  to  these  Judgment 
liens. 

The  deed  was  absolute  in  form.  Tbe  testi- 
mony of  plaintiff  was  that  he  paid  $10,000  for 
the  pn^rty,  and  this  is  abundantly  estab- 
lished by  his  canceled  chect  drawn  in  favor 
of  and  paid  to  Phillip  Kohn.  Since  the  date 
of  the  deed  he  has  occupied  the  property  and 
Bi>ent  over  $6,000  In  Improvements  thereon. 
He  has  wmtinuonsiy  resided  upon  the  proper- 
ty since  the  date  of  the  deed,  and  paid  all 
dty,  county,  and  state  taxes  upon  It  TTIh  tes- 
timony was  supported  by  that  of  his  son  that 
the  transaction  between  himself  and  his  fa- 
ther was  an  absolute  sale.  The  deed  to  the 
father  was  executed  by  the  son  Phillip  and 
by  his  then  wife,  Stella  Kohn.  She  testifies 
that  her  father-in-law  told  her  that  he  was 
going  to  lend  the  son  $10,000  upon  the  securi- 
ty of  the  property  to  enable  him  to  adjust  the 
property  disputes  between  the  husband  and 
the  wife  in  the  matter  of  their  divorce  suit 
then  pending  or  In  prospect;  that  her  father- 
in-law  said  that  the  property  was  valued  at 
$25,000;  that  he  thought  it  was  good  securi- 
ty ;  that  the  security  was  so  good  that  he 
was  willing  to  loan  $25,000  on  the'strengOi  of 
it  The  occasion  of  this  conversation  was 
the  first  time  that  she  had  ever  ^Mken  to  her 
father-in-law.  CaUed  In  rebuttal,  be  testified 
that  he  had  never  seen  hla  daughter^in-Iaw, 
except  In  court;  be  had  never  had  any  such 
conversation  with  ber;  that  the  property  In 
fact  was  not  worth  what  he  gave  his  aon  for 
it;  and  that  he  gave  him  this  money  over  and 
above  the  value  of  the  property  because  of 
the  son's  difficulties.  Further  evidence  was 
Introduced  to  the  effect  that  the  pit^>erty  was 
assessed  for  but  little  over  $2,500 :  that  PhU- 
llp  Kohn,  when  owner,  had  in  vain  offered  U 
tot  sale  to  the  assessor  for  $7,500. 

[1]  It  scarcely  needs  tbe  citation  of  author- 
ity in  8UHX>rt  of  the  statement  that  to  estatH 
Ilsh  that  a  deed  absolute  upon  its  fkee  re- 
quires dear  and  convincing  evidence  thus  to 
vary  Its  written  terms  and  establish  that  it 
is  a  mortgage.  Mahony  v.  Bostwick,  06  CaL 
68,  30  Pac.  1020,  81  Am.  St  Rep.  17S ;  Sbei^ 
man  v.  Sandell.  106  CaL  373.  38  Pa&  797; 
Sheehan  t.  SuUlvan,  126  CftL  193,  58  Paa 
B4S;  Woods  V.  Jensen,  1^  CaL  200,  62  Pa& 
473.  Mrs.  Kohn's  testimony  toudiing  her  ex- 
ecution of  the  deed,  that  she  glanced  over  It, 
did  not  understand  Its  meaning,  and  was 
told  tHat  It  was  a  mortgage^  ia  flatly  coo- 
tracUcted  by  Mr.  Cochrane,  an  attom^.  He 
was  not  Mrs.  Kohn's  attorney,  tmt  was  ptea- 
ent  at  h&e  execution  (tf  tbe  deed.  He  dented 
tbaC  be  made  any  such  mlutcpi  esuntattons  to 
her,  and  testtfled  that  It  was  eoqjilalned  to  ber 
that  the  Instmnmit  was  a  deed  at  tHe  time 
she  executed  It,  and  that  no  reference  what- 
ever was  made  to  It  as  bdng  a  mortgaa& 
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[>]  AH  of  the  paitiw  to  this  controTenv 
tiaim  from  a  common  source  of  title — ^Phillip 
Kohn.  His  deed  to  plaintiff,  therefore,  As 
against  all  of  the  appellants,  established  a 
prima  fade  case  (Bmall  V.  Oates,  96  Oal.  265, 
31  Pac.  Ill;  McGorray  v.  BoMnson,  136  Cal. 
312,  67  Pac  279),  and  the  case,  as  established 
tiy  plalntUEs,  for  the  tmmds  given,  was  not 
overcome. 

The  JudgmMit  and  order  appealed  tiom  are 
therefore  affirmed. 

We  concur:  MELVIN,  J.;  LOBIGAN,  J. 


HEnRAINGTON     BAKEH.   (L.  A.  8876.) 
(Supreme  Court  of  Oalifomla.  March  14, 191T.) 

1.  Appeal  Airn  Bsaoa  «s>105S(2)— Haioclksb 
EaaoB— BxcxusiOM  of  Bvidkistci:. 

Where  the  witness  who  wat  prevoited  hj  a 
ruling  of  the  court  from  anrwerlng  a  question 
was  subsequently  permitted  to  testify'  freely  on 
the  subject,  the  ruling  of  the  court  vas  harmless 
to  the  comidaining  party. 

[Ed.  Note.— For  other  cases,  see  A^eal  and 
Error,  Cent  Dig.  S|  4195,  4201.] 

2.  Appeai.  and  Ekror  «=3>1011<1)— Bktikw— 
FiKDiNo  ON  ConmcmNa  Btidbnce. 

A  finding  on  confllctinK  evidence  cannot  be 
reviewed  by  the  Soprttne  Ooort. 

[Ed.  Notsv— Por  other  cases,  see  Appeal  and 
Error.  Cent  Dig:  H  S86S-8988.] 

Departmoit  2,  Appeal  frcun  Snperior 
Ooart,  Im  AngelgB .  Connty ;  N.  P.  Conr^, 
Judge. 

Action  by  8.  O.  Harrington  against  J.  M. 
Baker.  From  a  jtidgmttit  for  plalntlCF  and  an 
order  denying  his  motion  tor  new  trial,  de- 
fendant appeals.  Affirmed. 

Anderson  A  Anderson,  of  Los  Angeles,  for 
appellant  Frederick  Baker,  of  Los  Angeles, 
and  J.  B.  Omiland,  of  Ban  Diego,  fiv  re- 
^Kmdent 

IjOBIOAN,  J.  This  action  was  on  contract 
The  complaint  alleged  that  plaintiff  and  de- 
fendant entered  into  an  agreement  whereby 
defendant  purchased  from  plaintiff  ail  the 
trees  in  the  nursery  of  plaintiff  at  Olendora, 
Oal.,  which  on  or  about  July  1,  1912,  should 
be  of  a  specified  size.  It  being  understood 
that  the  nursery  contained  8.000  trees  of 
three  different  varieties  of  citrus  fruit  trees, 
the  price  being  65  cents  per  tree;  that  de- 
fendant agreed  to  remove  all  the  trees  from 
said  nursny  on  or  before  July  1,  1912,  and 
to  make  therefor  certain  payments  on  desig- 
nated dates  up  to  May  1,  1912,  and  the  bal- 
ance as  the  trees  were  removed  from  the 
nursery  whtdi  vras  to  be  not  later  than  July 
1,  1912;  that  plaintiff  agreed  to  "Irrigate, 
cultivate  and  care  for  said  nursery  stock  at 
his  own  expense  and  In  a  good  and  hnsband- 
llke  manner  until  July  1,  1912,"  which  the 
complaint  alleged  be  had  done,  and,  further, 
that  he,  had  duly  performed  all  the  condi- 
tions of  the  contract  on  his  part  to  be  per- 
formed :  that  on  or  about  July  1,  1912,  de- 


fendant removed  all  but  8,768  trees  tnm  aeAA 
nursery,  refused  to  remove  any  more  of  them, 
or  to  pay  the  balance  of  |2,6018&  due  thwe- 
for  under  the  ctmtract,  and  plaintiff  sued  to 
recover  that  amount 

Defendant  In  his  answer  denied  that  plain- 
tiff had  "irrigated,  cultivated  and  cared  tor 
said  nursery  stock  at  his  own  expense  in  a 
good  and  hnsbaodUke  mwaner,"  and  as  to 
the  trees,  the  purdiase  price  of  which  was 
sought.  In  the  action,  alleged,  among  other 
things,  that  said  trees  bad  not  been  and  are 
not  of  a  kind  or  character  referred  to  In  said 
ontract;  that  tb^  have  not  been  and  are 
not  up  to  the  standard  prescribed  in  said  coo' 
tract,  and  have  not  bean  and  are  not  Ot  txx 
the  purposes  of  removal  and  fbr  the  purposes 
for  which  defoidant  contracted  to  take  them. 

Judgment  was  glv^  the  plaintiff  for  tlw 
amount  x^ayed  for.  D^tedant  fu^teals  from 
said  Judgment  and  an  ordw  deaiying  his  mo- 
tion for  a  new  trlaL 

There  are  but  two  p<tots  presmtad  on  Uds 
appeal.  One  pertains  to  a  mllng  against  the 
admission  of  evidence;  the  other  btfng  ttiat 
a  certain  findh^  of  ttie  court  la  niH:  austalnr 
ed  by  the  evidenea  Tht  theory  of  ttw  de- 
fendant under  vrtMki  his  counsel  framed  his 
arawer  uid  attempted  to  present  tha  testi- 
numy  which  he  datans  was  erroneously  re- 
jected by  the  court  was  that  as  this  .contract 
related  to  certain  nursery  stock  to  be  raised 
by  plaintiff,  bnt  whicH  was  to  be  ranoved 
by  defendant,  it  was  the  dv^  of  the  plaintiff 
to  cultivate  the  said  stodc  so  aa  to  kecfi  it 
in  proper  condition  to  be  reoumd  lU:  any 
time,  and  that  be  foiled  to  do  so.  A  witness 
called  1^  defendant,  aside  firom  testifying 
as  a  vritnsSB  to  the  cmiditiim  in  whlcAi  he  ob- 
served this  nursery,  was  examined  as  an  ex- 
pert nursery  man  and  asked: 

"What  in  your  opinion  would  be  a  proper 
amount  of  water  for  irrigating  that  nursery, 
to  keep  it  in  proper  cultivation,  and  in  a  good 
state  or  condition,  during  the  months  of  May 
and  June,  for  the  removal  of  nursery  trees?" 

An  objection  to  the  last  iwrt  Of  the  queo- 
tlon  "to  Irrigate  the  ground  sufficient  for  the 
removal  of  nursery  trees"  was  made,  on  the 
ground  that  It  was  a  duty  which  plaintiff 
was  not  required  under  the  contract  to  ful- 
fill. This  objection  was  sustained  by  the 
court,  and  this  la  the  ruling  which  defend- 
ant complains  of,  It  being  asserted  that  the 
ruling  sprang  from  an  erroneous  construc- 
tion which  the  court  placed  on  the  prorlston 
of  the  contract  respecting  Irrigation  and  cul- 
tivation of  the  nursery  stock  by  plaintiff. 

It  Is  insisted  by  appellant  that  the  agree- 
ment on  the  part  of  plaintiff  "to  irrigate,  cul- 
tivate and  care  for  the  nursery  stock  In  a 
good  and  huabandllke  oianner  until  July  1, 
1912,"  necessarily  Implied  that  the  nursery 
stock  should  be  kept  in  condition  in  what- 
ever respect  was  necessary  so  as  to  be  prop- 
erly and  safely  transplanted  when  the'  de- 
fendant desired  to  remove  it ;  that  the  con- 
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tract  was  dealing  with  nnrsery  itock  In  the 
poasessloa  and  control  of  plaintiff,  and,  if  a 
particular  amount  of  irrlgatioD  was  ueces- 
eary  to  put  It  In  proper  oondiUon  of  culti- 
vation for  removal  by  respondent,  thMi,  from 
the  language  of  the  contract  and  the  subject- 
matter  afTected  by  It,  thdn  was  an  implied 
duty  on  the  part  of  plaintiff  to  keep  U  in 
that  condition. 

We  are  not  required  to  dispose  ot  this 
claim  of  appellant  as  to  the  construction  of 
this  contract  (with  which  respondent,  how- 
ever, does  not  agree),  because  our  examina- 
tion of  the  evidence  in  the  case  satlsfles  us 
that,  whatever  the  proper  construction  of  this 
provision  of  the  contract  might  be,  still,  If 
It  was  conceded  that  the  construction  of  the 
court  respecting  It  aa  reflected  by  the  ruling 
on  the  question  asked  was  wrong,  no  injury 
resulted  to  appellant  thereby.  As  a  fact, 
the  wij  matter  whl<^  was  contested  in  this 
case  was  the  condition  of  the  nursery  during 
the  monttis  of  May  and  June,  1912— the 
amount  of  Irrigation  whl<^  was  necessary, 
not  only  for  general  good  husbaudlike  care, 
bat  particularly  for  the  keei^g  trf  it  in  a 
proper  condition  for  the  lemoTal  of  the  nur- 
sery sto<^~and,  except  as  to  the  ruling  call- 
ed in  question  here,  there  was  no  limitation 
whatever  put  on  either  side  from  gohig  fully 
into  that  matter.  A  large  number  of  witness- 
es on  the  subject  were  called  by  appellant, 
fts  well  as  respondent.  Both  sides  seem  to 
have  used  their  pleasure  In  that  respect  ex- 
cept In  the  ringle  Instance  when  appellant 
dalnu  It  was  dented  to  blm  under  the  ruling 
of  the  court  The  matter  was  very  thorough- 
ly gone  Into,  drifting  early  In  the  trial  into 
the  particular  question  whether  proper  Irri- 
gation required  that  the  nmsery  soli  be  kept 
at  all  times  in  sudi  a  wet  ccmditlon  that  the 
trees  m^t  be  removed  by  "bailing"  them,  or 
only  80  irrigated  aa  to  permit  the  removal 
of  the  trees  with  loose  roots.  There  were  but 
few  wltneSBes  called  who  did  not  feel  quali- 
fied to  testify  on  the  subject  and  did  so  in 
faror  of  tme  condition  or  the  other  being  the 
proper  one.  The  only  apparent  IlmltaUon. 
as  we  have  said,  which  was  placed  on  appel- 
lant, was  tb»  one  asaerted  to  have  been  workp 
ed  by  the  ruling  of  the  court.  But  in  fact 
Uiei«  was  no  limitation  wfaaterer.  for  It  ap- 
pears that,  though  this  witness  did  not  teetl- 

on  the  subject  embraced  In  Qie  question  of 
defteidant  at  the  time  it  was  asked  him, 
nemrtbeless  he  did  so  later  on  in  his  tes- 
tlm(»)y.  He  went  over  the  ground  for  both 
sldM  on  direct  and  cross  examlnatton,  and 
stated  that  for  the  purpose  of  keeping  the 
nurs^y  In  good,  husbandlike  care^  an  Irri- 
gation every  21  days  would  be  prcqper,  and 
that  nursery  stock  would  "ball"  vei7  satls- 
factorily  up  to  tea  days  after  the  Irrigation 
was  had— ^  effect,  that  if  T&mmH  by  "ball- 
ing" was  oontemplated,  the  iirlgation  should 
be  made  every  ten  days.  As  ftir  as  removal 


by  "balling"  or  by  loose  roots  was  concerned, 
he  testified  that  there  was  no  particular 
method  adi^ted  by  nurserymen:  some  pre- 
ferred one  system  and  some  the  other. 

[1 , 2}  So  that  as  the  very  witness  who  was 
prevented  from  answering  the  questloa  ask- 
ed in  the  'first  inetanoe  was  subsequently  per- 
mitted to  testify  freely  on  the  subject.  It  is 
evident  that  the  ruling  of  the  court  could  not 
possibly  have  prejudiced  defendant  The 
trial  court  found  upon  this  issue  of  the  pref- 
er condition  of  the  nursery  for  the  removal 
of  the  trees  against  the  defense  Interposed 
by  defendant  and  In  favor  of  the  plaintiff, 
so  that,  the  ruling  being  harmless  and  the 
court  having  found  on  the  issue,  tlie  only 
question  Is  the  further  one  raised  by  appel- 
lant as  to  the  sufi3cl«icy  of  the  evld»ice  to 
sustain  the  findings.  On  that  p<^t  it  Is  only 
necessary  to  say  that,  there  being  a  sub- 
stantial CMfilct  in  the  evidence,  the  finding 
cannot  be  reviewed  here. 

The  Judgment  and  order  appealed  from 
are  af&nned. 

We  concur:  HELYIN,  J.;  HBNSHAW,  J. 


In  IS  STODDABT'S  BSTATB.    fU  A.  466E».) 

(Supreme  Oourt  of  OaHAnnla:  March  14.  IftlT. 
Bebearing  Denied  April  12,  ISIT.) 

1.  Pzx&nxNo  <=98(16)— RiTOCATxoir  or  Pbo- 

BAII!— <!!0NCLt7SI0W8. 
Id  petition  to  revoke  probate  of  will,  mere 
averment  that  the  will  was  induced  by  fraud 
or  undue  iDflueoce  is  a  statfiment  of  a  legal  con- 
chisioD  and  of  no  avalL 

[Ed.  Notft.— For  other  cases,  see  Pleadins, 
Cent.  Dig.  |  2SH.] 

2.  Wills  «=>155(1)— GxBctmon— Ukduk  Ix- 
n.t:zNCB— Fbauo. 

Undue  influence  and  fraud  are  separate 
grounds  of  attack  upm  a  will,  sltlUHigh  cmdut 
influence  may  be  exerted  by  means  at  fraadalnt 
representations. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 

Dig.  H  375,  379.] 

3.  Wills  ®=>1S5(1)— BxKCUnoN— "Unduk  Is- 
ILDENCE." 

A  wilt  is  obtained  by  "nndne  inflaeooe." 
Urtiere  improper  pressure  or  other  uufoir  canduct 
has  overcome  tbe  volition  of  the  testator  and 
resulted  in  his  executing  a  paper  which  repre- 
sents in  fact  not  his  will  but  that  of  the  persoa 
exercising  the  Influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  375,  879. 

For  other  d^oitloitiB,  see  Words  and  Phiaaes. 
First  and  Secgnd  Series,  Undue  Isfluauie.] 

i.  Wnxa  «=927&— RsvocATTow  or  Pbobati- 

Undue  Iwflubncb  —  PLBAniNG  —  Suffi- 
ciency. 

A  petition  for  revocation  of  a  probate  of  a 
will,  alleging  that  deceased  was  advanced  io 
years,  bUnd,  'and  iafirm,  that  proponenti  resid' 
ed  with  her  and  attended  to  her  business  af- 
fairs, and  that  she  was  dependent  on  them,  and 
tiiat  representations  made  by  thera  to  her  were 
false  and  made  with  intention  ct  prejndf dng  ber. 
with  the  result  that  sncfa  misrepreeentatioM  con- 
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trolled  ber  nilnil,  wtm  mffldcnt  to  nlse  the  la- 
one  of  undoe  influenob. 
tEA.  Note.— Foe  other  caMi,  aee  Willi,  Ont 

Ing.  H  63S,  637.] 

5.  Whjjb  «=9l56(5}r-E]zKOTmoiii— Unous  Ih- 

1I.UEHC*— MirraBa  op  Ofikiok. 
Conceding  atleeed  misrepreeentattoni  to  have 
been  matters  of  opmion,  they  could  7et,  If  design- 
edly and  unfairlj  ased  as  part  of  a  scheme  to 
overcome  the  will  of  the  testatrix,  be  regarded 
BB  andne  inflaence. 

[Ed.  Note.— For  other  cases,  see  WtUs,  Cent 
Diis.  g  881.] 

Departmoit  1.  ^peal  from  Superior 
Court,  Los  AoBeles  Consty ;  James  O.  Btvee, 

Judge. 

Proceedings  In  the  estate  ot  Bliz&  J.  Stod- 
dart,  deceased,  for  the  revocation  of  the 
probate  oi  her  wllL  Jadgment  dlsmlsalng 
the  oonteet,  and  petitioners  appeal.  Re- 
versed. 

J.  Wiseman  Hacd<»ialdf  of  Los  Angeles,  for 
ai^llants.  Gray,  Barker  &  Bowen,  Bowen 
&  Bailie,  and  William  A.  Bowen,  all  of  Loa 
Angeles,  for  respondent. 

SliOSS,  J.  A  paper  purporting  to  be  the 
will  of  Eliza  J.  Stoddart,  deceased,  was  ad- 
mitted to  probate  In  the  superior  court  of  Los 
Angeles  county  on  January  25,  1914.  The  de- 
cedent was  a  widow  and  left  surviving,  as 
her  sole  heirs,  a  son,  four  unmarried  daugh- 
ters, and  two  married  daughters.  The  son 
and  the  two  married  daughters  filed  a 
petition  for  revocation  of  the  probate 
of  the  will.  Demurrer  to  this  petition 
was  sustained,  and  the^  contestants  filed 
an  amended  petition.  The  second  pleading 
was  also  demurred  to,  and  the  demurrer 
sustained,  whereupon  the  petitioners  filed  a 
second  amended  petition.  A  demurrer  was 
again  interposed,  and  was  sustained  without 
leave  to  the  petitioners  to  amend.  Thereup- 
on the  court  entered  judgment  dismissing  the 
contest.  From  this  Judgment  the  petitioners 
appeal. 

The  question  for  decision  is  whether  the 
second  amended  petition  states  facts  sufficient 
to  constitute,  a  cause  of  contest  At  the  time 
of  her  death,  Eliza  J.  Stoddart  had  been  a 
widow  for  about  40  years.  She  left  an  estate 
valued,  acjx>rdlng  to  the  petition  for  probate, 
at  about  $160,000,  and  derived  from  the  es- 
tate of  her  deceased  husband,  David  Stod- 
dart. In  1905,  Mrs.  Stoddart  had  made  a 
will  in  which,  after  appointing  as  executrices 
her  daughters,  Mary  Enretta  and  Evelyn 
Louise  Stoddart,  and  bequeathing  to  them 
the  sum;  of  |10,000  for  purposes  not  specified 
in  the  will,  she  gave  the  residue  of  her  estate 
to  her  seven  children,  or  the.  survivors  of 
them,  in  equal  shares.  This  document  pro- 
vided that  In  no  case  should  any  portion  of 
her  estate  "be  used  id  the  business  ventures; 
of  my  daughters'  husbands  ot  son's  wife,  but 
shall  remain  the  separate  property  of  the 
child  to  whom  given."  The  will  now  In  con- 


troversy was  made  at  Oakland  on  the  7ih  day 
of  Jaauary,  1910.  it  gave-  to  the  foor  un- 
married daughters,  Mary  Si.,  Flbienoe  B., 
Evelyn  Ll,  and  Bessie  D.  Stoddart;  the  ras- 
Idenoe  occnpleA  hy  the  decedent  with  bw 
said  dauf^ters,  and  certain  personal  effects; 
to  ea<^h  of  the  married  dauj^ters,  Grace 
Sbattncft  and  Bmlly  Newton,  the  snm  of 
96,000;  to  the  son,  Augostiis  W.  Stoddart, 
the  sum  of  91.000,  and  all  sums  theret<tfw« 
advanced  to  him;  to  Xvdyn  Ll  and  Mary 
E.  Stoddart,  the  sum  of  910.000  In  trust  to 
pay  the  income  ttiereof  to  Augustus  W.  Stod- 
dart dnring  Ids  life,  the  principal,  npon  his 
death,  to  vest  In  the  six  daughters,  or  the 
survtvOTB  at  them.  Hbei  residue  at  the  estate 
was  glTen  to'such  of  tile  daughters  as  should 
survive  the  testatrix.  In  equal  shares,  pro- 
vided  Hat,  U  the  married  daughters,  or 
^ther  of  them,  should  snrrlve  the  testatrix, 
and  not  then  be  widows,  thcdr  shares  were  to 
he  held  In  trust,  the  Income  to  be  paid  to 
said  married  danghtera  durlnff  their  lives, 
or  until  widowhood.  In  the  ereat  that  ^tfaer 
married  daughter  should  become  a  widow, 
the  trust  fund  should  at  once  vest  In  her.  If 
she  should  die.  leaving  her  husband  survlT- 
Ing,  her  share  should  rest  In  the  unraanled 
daughters,  or  the  survivors  of  them.  In  equal 
shares;  unless  the  unmarried  danghtera 
should  all  predecease  their  sisters,  In  whiA 
event  the  trust  funds  should  vest  In  the 
married  daughters.  Mary  B.  and  Evelyn  L. 
Stoddart  were  named  executriccs  of  the  will, 
with  power  in  a  majority  of  the  daughters 
to  select  successors  to  them. 

Revocation  of  the  probate  was  sought  on 
the  ground  of  undue  infiaence.  The  allega- 
tions are  substantially  these:  After  the  mak- 
ing of  the  will  of  1905,  and  prior  to  the  exe- 
cution of  the  will  of  January,  1910,  Florence 
E.,  Evelyn  L.,  and  Bessie  D.  Stoddart  fre- 
quently stated  to  their  mother,  Eliza  J.  Stod- 
dart, that  Augustus  W.  Stoddart  had  already 
received  a  great  portion  ot  Ms  inheritance, 
and  that  he  was  entitled  to  but  very  Uttle 
more  from  Mrs.  Stoddart's  estate,  whereas. 
In  fact,  he  had  received  only  $4,000,  and  his 
share  of  the  estate,  If  It  were  equally  divided 
among  the  seven  Children,  would  be  about 
943,000;  that  said  Florence  E.,  Evelyn  L., 
and  Bessie  D.  Stoddart  also  stated  on  many 
occasions  to  the  decedent  that  her  married 
daughters  should  not  receive  their  portion 
of  her  estate  during  the  lifetime  of  their  re- 
spective husbands,  because  said  husbands 
were  of  extravagant  habits  and  were  engaged 
In  speculative  enterprises,  and,  if  said  mar- 
ried daughte,rs  should  receive  their  portions, 
the  said  husbands  would  get  the  same  from 
them,  and  would  spend  or  lose  the  same  in 
speculation.  The  said  three  unmarried 
daughters  also  represented  to  their  mother 
on  many  occasions'  that  it  would  be  Impru- 
dent to  leave  any  portion  of  her  estate  to  any 
of  the  dilldren;Of  said  dapifhtera,  for  ih^  rea- 
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BMi  that,  If  widi  were  done,  the  reepectlTe 
fathers  of  tlie  said  children  would  get  the 
same,  and  would  spend  or  Ime  it  in  Eqpecula- 
tion.  All  oC  these  representations,  it  is  al- 
leged, were  untrue,  and  were 'made  to  the  de- 
cedent for  the  purpose  of  prejudicing  and 
influencing  her  against  the  petitioners  and 
the  husbands  of  the  married  daughters,  so 
that  she  would  not  leave  to  the  son  or  the 
married  daughters  as  great  a  share  of  her 
estate  as  would  go  to  any  of  the  unmarried 
daughtes.  Said  Florence  E.,  Erelyn  L.,  and 
Bessie  D.  Stoddart  urged  these  misrepre- 
sentations upon  the  decedent,  and  pressed  her 
not  to  leave  hes  property  so  that  the  hus- 
bands of  her  married  daughters  could  get 
the  shares  of  their  wives  from  tbem,  "and 
said  decedent  was  unable  to  resist  such  im- 
portunity and  pressure,  and  the  same  con- 
trolled her  mind  at  the  time  said  alleged 
last  will  was  made,  and  without  the  same 
deced^t  would  not  have  made  said  will."  It 
is  alleged  furtber  that,  at  the  time  these 
repi^sentations  were  made,  Eliza  J.  Stoddart 
was  advanced  in  years,  and  was  growing 
blind  and  Infirm;  that  her  Cour  unmarried 
daughters  resided  with  her,  and  she  depend- 
ed upon  them,  and  all  of  her  business  matters 
were  tiansacted  by  them ;  that  they  would 
not  permit  the  married  daughters  to  talk 
alone  with  their  mother  on  business  matteiB- 
The  petition  alleges,  on  Information  and  be- 
lief, that  the  decedent  did  not  wish  to  change 
her  will  of  1905,  and  would  not  have  chang- 
ed it  but  for  the  misrepresentations  made  to 
her,  as  heretofore  set  forth,  or  but  for  the 
urging  and  importuning  of  her  said  four  un- 
married daughters  to  leave  her  property  in 
the  manner  set  forth  In  the  will  of  January, 
1910.  If  the  misrepresentations  had  not  been 
made,  and  the  decedent  had  not  been  urged 
and  importuned  by  her  unmarried  daughters, 
and  if  they  had  not  dominated  her  mind,  she 
would  not  have  executed  the  will  of  January, 
1910,  and  would  have  died  leaving  the  will  of 
June,  1905.  There  is  a  further  allegation  that 
at  all  times  the  mother  entertained  feelings 
of  devotion  and  affection  toward'  all  of  her 
children. 

[1]  It  must  be  borne  in  mind,  throughout 
this  discussion,  that  we  are  considering  the 
sufficiency  of  a  pleading,  and  nothing  else. 
A  Quite  different  question  would  be  present- 
ed if  the  contest  had  been  tried,  and  we  were 
called  upon  to  decide  whether  the  evidence 
Introduced  warranted  a  verdict  In  favor  of  the 
contestants.  No  doubt  the  petition,  whether 
based  upon  fraud  or  undue  Influence,  must 
allege  facts  from  which  It  can  be  seen  that 
one  or  the  other  of  these  grounds  of  contest 
exists.  The  mere  averment  that  the  will  was 
Induced  by  fraud  or  by  undue  influence  Is  the 
statement  oi  a  legal  conclusion,  and  of  no 
avail  by  Itself.  ,  But  certainly  a  pleading  of 
any  kind  Is  required  to  state  only  ultimate 
facts,  and  ne6d  not  specify  In  detail  the  evi- 
dence by  which  It  la  deigned  to  prove  those 
fact^       '  '  .   ,  '  •..  ■ 


It,  3]  Aa  we  hfkTO'Alna^^  said,  the  charge 
sought  to  be  made  by  the  appellants  ia  that 
the  will  waa  procored  to  be  made  by  undue 
Influence.  Mlsrepreaentatlonfl  are  set  forth, 
but  th^  are  not  relied  on  as  an  Independent 
ground  of  contest.  Undue  influence  and 
fraud  are  separate  grounds  of  attack.  Bst. 
of  Ricks,  160  Cal.  467,  117  Paa  539.  Bat 
fraud  or  misrepresentation  may  be  an  ele- 
ment of  undue  Influence.  Undue  influence, 
In  other  words,  may  be  exerted  by  means  of 
fraudulent  represwtations.  Est.  of  Snow- 
ball, 157  CaL  301,  107  Pac.  888;  Est  of 
Bicks,  supra.  A  wUl  Is  obtained  by  undue  in- 
fluence where  lmpr<^r  pressure,  or  other  un- 
fair conduct,  has  overcome  the  vcdition  of  the 
testator,  and  resulted  in  his  executing  a 
paper  which  represents,  in  fact,  not  his  w^ll, 
but  that  of  the  person  exercising  the  in- 
fluence over  him.  Est.  of  Bieks,  supra  ;  Est. 
of  Snowball,  supra;  Est.  of  Arnold,  147  CaL 
583,  82  Pac.  252. 

[4]  Respective  counsel  have  indulged  in 
elaborate  analyses  of  the  facts  alleged,  and 
from  them  have  drawn  their  opposing  infer- 
ences. These  arguments  might  appropriate- 
ly be  addressed  to  the  trial  court  or  Jury  after 
the  introduction  of  the  evidence,  or  to  this 
court  on  appeal  from  a  judgment  Teroking 
the  probate  of  the  wllL  It  may  well  be  that 
the  petition  discloses  various  circumstances 
which  may  be  viewed  as  supporting  the  claim 
that  the  document  executed  by  Mrs.  Stoddart 
was  the  expression  of  her  free  and  independ- 
ent desires.  It  may  be,  too,  that  the  facts 
which  the  ai^llants  will  be  able  to  prove 
in  support  of  the  averments  of  their  petitiou 
would  not  sustain  a  verdict  against  the  va- 
lidity of  the  will.  But  on  this  appeal,  which 
raises  a  question  of  pleading  alone,  we  can 
look  only  to  the  petition,  and  are  limited  to 
the  Inquiry  whether  It  contains,  within  its 
many  allegations,  the  statement  of  any  facts 
constituting  a  charge  of  undue  Influence. 

We  flnd  that  the  petition  alleges  that,  at 
the  time  of  the  making  of  the  will,  Mrs. 
Stoddart  was  advanced  In  years,  and  was 
growing  blind  and  infirm ;  that  her  unmar- 
ried daughters  resided  with  her,  and  attend- 
ed to  her  business  affairs ;  and  that  she  had 
become  dependent  upon  them.  It  is  alleged 
that  the  representations  made  to  her  regard- 
ing the  claims  upon  her  bounty  of  her  son 
and  her  married  daughters  were  false,  and 
were  made  with  the  intention  of  prejudicing 
her  against  such  son  and  dau^ters;  that 
these  misrepresentations  were  frequently  and 
repeatedly  made  and  urged  upon  her,  and 
that  she  was  unable  to  resist  them ;  with 
the  result  that  the  misrepresentations  and 
iirglngs  controlled  her  mind  at  the  time  her 
will  was  made,  and  she  Would  not  have  made 
the  will  without  them.  There  are  further  al- 
legations that  one  of  the  unmarried  daugh- 
ters was  present  at  the  time  of  the  execu- 
tion of  the  will,  and,  arranged  the  details 
of  its  executioni  and  that  the  tact  of  the 
inakbig     tlift  will,  ftUhoiigh  i^unm  to  all  of 
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the  unmarried  dangbters,  was  concealed  from 
one  of  the  conteiatauts,  although  she  was  then 
Uving  1q  the  same  hotel  with  the  decedent 
and  the  respondents. 

We  are  not  prepared  to  say  that  these  al- 
legations are  not  saffldent  to  entitle  the  peti- 
tioners to  a  trial  of  the  lasae  of  undue  In- 
fluence. The  {heading  alleges,  in  effect,  that 
the  will  was  not  "the  natural  result  of  the 
tmcontrolled  will  of  the  testatrix."  Est.  of 
Snowball,  supra.  This  Is  the  ultimate  test  of 
the  existence  of  undue  Influence.  The  peti- 
tl<»i  does  not  state  this  as  a  mere  condualoo, 
but  sets  forth.  In  addltt<»,  the  means  by 
whldi  the  wlU  ctf  the  respondents  was  Impos- 
ed upon  the  testatrix.  These  means  consist- 
ed of  ref>eated  importunities  and  miarepr»- 
sentatloiui  designed  to  compel,  and  alleged  to 
have  been  eflectlTe  in  compelling,  the  ^ecu- 
tim  of  a  will  In  accordance  with  the  desires 
of  the  respondents,  rather  than  with  those  of 
the  testatrix,  herselt  While  it  Is  not  dalm- 
ed  ttiat  iSxB,  Stoddart  ladced  testameitfAry 
capadty.  tha  Act  of  her  advanced  yearn  and 
debilitated  condition  waa  material,  as  bear- 
ing upon  hex  alleged  IntiiUlty  to  resist  im- 
portunity and  pressure  <^  this  kind.  So,  too, 
the  dxcomstanoe  tbat  she  was  deqpendent  up- 
on her  unmarried  daughters,  and  was  by 
them  tnm  communication  with  the  caa- 
teatants,  la  a  statement  of  fact  which,  al- 
though not  sufBdent  in  Itself  to  lihow  undue 
Influence,  may  be  considered  In  connection 
with  the  other  averments. 

(II  The  respondents  argue  with  great  ear- 
nestness that  the  misrepresentations  set  out 
in  the  petition  related  to  matters  of  (^Inloo. 
and  that  they  would  not  be  sufildent  to  sup- 
port an  attack  on  the  ground  of  fraud.  But 
conoedlnff  this,  they  may  still,  if  designedly 
and  unfalriy  used  as  i>art  of  a  scbme  to 
OTeroome  the  will  of  the  testatrix  and  com- 
pel her  to  carry  out  the  will  of  the  respond- 
ents, be  regarded  as  constituting,  together 
wiUi  the  other  facts  alleged,  the  ecerclae  of 
undue  Influmce. 

We  think  the  douurrer  should  have  been 
overruled. 

The  judgment  la  reversed. 

We  ccmcur:  SHAW,  J.;  IiAWX/>R,  J. 


UNITED  Sa?AT^  FIDEUTT  &  OUARAN- 
Ty  CO.  v.  INDUSTEIAL  ACKHDENX  COM- 
MISSION OF  CALIFORNIA  et  al.  (two 
cases).   (L.  A.  4711.  4712.) 

(Supreme  Court  of  California.  March  14,  ldl7.) 

1.  UASTKH  and  SiUVAHT  «es»4(^W0BEVXN'S 
COMPENSATIOK  AcT— WlLLFTJL  MISCONDUCT 

AS  Mattes  op  AiriBifATivB  Defense. 
Id  proceedings  onder  tbe  Workmen's  Com- 
pensation. Act  (St.  1913,  p.  27&)  for  eompeoaa' 
tiom  for  death  of  a  secrant,  tbe  claimaDt  need 
not  establish  innocence  of  willful  miacoiiduct  an 
the  part  of  the  deceased  workman,  willful  mia- 
tenonct.  like  ctotribatory  nesUgeoce;  b^ng  nat- 
ter of  affinnative  defease^  tboo^  die  qnestioo 
of  wfllful  mia«mdnct  goes  to  the  jarMlction  of 


the  Acddeot  ComtnisBion  la  the  sense  that  no 
award  may  be  made  lawfully  when  tbe  employe's 
willful  miacimduGt  contributed  to  the  injury. 

2.  Mabteb  AND  Sebvant  ^378— Wobkhbn's 

COHPBNSAIZON  AOT  —  CONTBIBUTOBT  MTCLZ- 
GENCB. 

N^Uguice.  or  lack  of  it.  on  the  part  of  an 

injured  employd,  is  not  tbe  determinative  factor 
in  a  proceeding  before  tbe  Industrial  Accident 
Commission. 

3.  Master  and  Sebvant  '®=»S80— Wobkmen's 
coupensation  act— wuxfitl  mzsoorduct. 

Willful  miBOondact  barring  tbe  right  to  com- 
pensation involves  something  more  than  negli- 
gence, and  does  not  even  Indude  every  violatKm 
of  a  rule. 

4.  Master  and  Bbbvant  <3=»380— Wobkubn's 
Coufensation  Act— Negliqkhcb— Wiluul 
MisoqnouoT. 

An  inexperienced  employ^  of  a  wine^  was 
not  negligent  in  entering  tbe  euGfocating  at- 
moaphere  of  a  wine  vat  to  clean  it  without  light- 
ing a  candle  to  test  the  atmosphere  anless  he 
knew  of  the  general  practice  to  make  such  test, 
mudi  less  with  willful  misconduct. 

5.  Masteb  and  Servant  «=»405{1>  —  Wobk- 
men's  Coupensatzon  Act— wnxFuL  Mis- 
conduct—Sttppicienot  OF  EviDENCa. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act  for  compensation  for  death  of  an 
employ^  of  a  winery  found  in  a  dying  condition 
in  a  wine  vat,  whidi  be  had  been  cleaning  with 
another  employ^,  evidence  i^eld  to  Buetaln  the 
finding  of  uie  Indnstrfal  Accident  Commission 
that  there  was  no  soch  witlful  misconduct  on 
tbe  servant's  part  as  shoald  defeat  his  d^>aid- 
ents'  right  to  compensatton. 

6.  Mastbb  and  Sebvant  <ts»319(l)  —  Wobk- 
mrn's  Compensation  Act^Injubt  in  Bebv- 
xcb. 

An  employ^  of  a  winery,  overcome  after  go- 
ing to  the  aid  of  another  employ^  who  was  clean- 
ing a  wine  vat,  was  injured  while  engaged  in 
his  employer's  business. 

7.  Mastbb  and  Servant  <=»361— Workmen's 
Compensation  Act— Status  as  Empi:.ov£s. 

Tbe  act  of  individual  partners  in  placing  the 
firm  businees  under  a  general  manager  by  gen- 
eral power  of  attorney  authorizing  bim  to  act 
as  such,  and  to  receive  and  control  tbe  funds 
of  the  Gopartnerahip,  was  merely  a  private  ar- 
rangement, not  binding,  as  an  assignment  for 
the  benefit  of  creditors,  on  the  workmen  em- 
ployed, who  did  not  cease  to  be  anpl(9^  of 
tbe  partnership. 

Certiorari  to  State  Industrial.  Accident 
Commission. 

In  Bank.  Two  proceeding  '  under  tlie 
Wwkmen'B  Compensation  Act,  fay  Roberto 
BfafDa,  for  Maria  Robusto  llaffia,  and  by 
Victor  Zanottl  and-  otbeft,  to  leoover  comi 
pensati<n  M  the  deaths  of  Danlde  Mioffla 
and  Roberto  Zanottl.  Compensation  was 
awarded  by  the  Indastrial  Accident  Com- 
mlsd<m,  and,  to  review  the  action  of  the  Com- 
mlsaion,  the  United'  States  Fidelity  &  Guar- 
anty Company,  tbe  Insurer,  brings  certiorari. 
Awards  affirmed. 

Gumey  E.  Newlin  and  H.  W.  KIdd.  both  of 
Los  Angeles,  for  petltlonersi  Christopher  M. 
Bradley,  of  San  Francisco,  tor  reqtondents. 

MELVIN,  J.  .These  proceedings  In  cer- 
tiorari are  taken  to  review  the  action  of  the 
Industrial  Accident  Coiumlssion  Id  awarding 
compensation  to  the  dependents  of  Danlele 
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Maffia  and  Koberto  Zanotti,  who  were  as- 
pliyxlated  In  a  wine  tank  while  they  were 
enoiployed  at  a  winery  In  Los  Angeles.  Maf- 
fla  was  a  foreman.  Zanotti  was  a  woAman 
nnder  Maffla's  direction. 

The  Industrial  Acddent  Commission  found 
that  the  men  were  working  "upon  certain 
wine  tanks  which  were  required  to  be  clean- 
ed after  emptying  them  of  wine."  Regarding 
the  nsaal  manner  of  doing  that  kind  of  work 
the  finding  of  the  commission  was  as  fol- 
lows: 

"The  custom  In  cleaning  said  tanks  was  for 
one  person  to  work  inside  and  one  outside  the 
tank,  and  that  It  was  forbidden  and  contrary  to 
the  custom  then  in  use  for  two  persons  to  work 
inside  of  a  tank  at  once,  because  of  the  danger 
of  asphyxiatioQ ;  that  tiie  custom  of  said  em- 
ployes, Maffia  and  Zanotti,  was  for  Maffia  to 
work  outside  the  tank  and  Zanotti  inside,  while 
cleaning  it;  that  there  were  no  eyewitnesses  to 
the  accident,  but  that  when  discovered  both 
Maffia  and  Zanotti  were  fonnd  inside  of  the  tank 
they  had  been  dieaniuK  in  a  dying  condition; 
and  that  death  reanltra  within  a  nw  minntes 
after  their  being  removed." 

There  were  further  findings  in  the  Maffia 
matter  in  the  following  langnage: 

"Tiwt  it  is  proper  and  customary  among  wine- 
makers  before  entering  a  vat  to  clean  it,  to  test 
the  atmosphere  in  the  vat  by  a  lighted  candle, 
to  deternune  the  presence  oi  poisonous  cases; 
that  the  deceased  Danlele  Mama  was  well  ac- 

?iualnted  with  such  custom  and  the  necessity  for 
ts  exercise;  that  no  rules  had  been  issued  by 
the  employer  requiring  Bucb  test  to  be  made, 
and  that  there  is  no  evidence  to  show  that  the 
deceased  Tloberto  Zanotti  had  ever  been  instruct- 
ed in  the  necessity  of  making  such  test;  that 
there  is  no  evidence  to  show  whether  or  not  such 
candle  test  was  made  by  either  of  the  deceased 
employes  prior  to  entering  the  tank  in  which  the 
accident  occurred;  that  the  evidence  is  there- 
fore inHufficieut  to  establish  that  the  destb  of 
the  said  Daniele  Maffia  was  caused  by  willful 
misconduct;  that  no  charge  of  intoxication  con- 
tributing to  said  death  is  made  by  the  defend- 
ants herein." 

There  were  findings  to  the  same  effect  In 
the  case  of  Zanotti. 

Petitioner's  first  contention  Is  that  recov- 
ery of  compensation  should  have  been  denied 
because  of  the  willful  misconduct  ot  the  two 
men,  but  as  a  preliminary  to  a  discuaslon  of 
that  point  counsel  tor  petitioner  InaUt  that 
proof  of  innocence  of  willful  mlsccHMlact  Is 
one  of  the  burdens  placed  upon  all  claimants 
before  the  Industrial  Accident  Commission. 
Counsel  rely  in  part  upon  tt»  fcdlowing  lan- 
guage found  in  Oteat  Western  Power  Co.  t. 
Plllsbury  et  aL,  170  Oal.  180*186,  140  Pac. 
35-88: 

"Tbe  qnestloD  whether  the  accident  was  caus- 
ed by  the  'willful  misconduct  of  tbe  employ^' 
is  one  that  goes  to  tbe  jurisdiction  of  the  board, 
and  is  therefore  open  to  inquiry  on  certiorari. 
Under  the  tarms  of  tiie  act,  the  liability  exists 
only  where  there'  is  a  concurrence  of  certain 
conditions,  one  of  which  Is  tiie  absence  of  such 
willful  misooBdnct" 

In  using  tbe  language  above  Quoted,  Ur. 
Justice  SloSB,  who  prepared  the  court's  opin- 
ion, was  not  discussing  the  burden  of  proof 
In  proceedings  before  the  Xndustrtal  Accident 
Commission,  but  he  was  disposing  of  title  ccm- 
tatim  Omt  f^.  flDdlas  of  0>e  QopumsBkn 


upon  the  question  of  wUlfnl  mlsoHiduct  of 
the  employ^  was  not  reviewable  by  this  court. 
He  concluded  that  as  a  mattra>  going  to  tbe 
Jurisdiction  of  the  Industrial  Accident  Com- 
mission it  was  subject  to  examination  on 
certiorari.  But  the  decision  Aoeb  not  htrtd. 
nor  does  any  authority  to  which  our  atten- 
Um  has  been  called,  that  Innocmce  of  will- 
ful misconduct  on  the  part  of  the  injured  or 
killed  workman  must  be  affirmatively  estab- 
lished in  the  proceeding  before  the  commis- 
sion. If  this  were  tbe  rule  the  petitioner 
would  be  compelled  in  vrery  case  to  estab- 
lish all  of  the  rules  passed  by  the  employer 
for  tbe  safety  of  the  employ^,  and  then 
prove  that  no  one  of  these  regulations  had 
been  broken  by  the  workman  killed  or  injured 
in  the  alleged  accident  It  is  contended  that 
the  very  deflnltlMi  ot  the  rii^t  of  an  injured 
woriiman  to  receive  oompensaUtm  or  of  tbe 
surviving  dependents  a  deceased  employ^ 
to  obtain  an  award  provided  by  law  in  prop- 
er cases  depends  upon  tbe  absence  of  vrlUfol 
misconduct  In  this  behalf  McDongald  t. 
Boyd,  172  GaL  758,  l&O  Pac.  168.  is  cited  as 
authority  for  the  proposition  that  a  statute 
may  prescribe  proof  of  a  native  as  an 
essential  part  of  a  plaloticrs  cause  of  action. 
That  was  a  tax  proceeAng — one  in  InTttum — 
and  It  .was  lield  that,  as  the  statute  did  not 
Impose  a  tax  g^ierally  upon  all  transfers 
of  property  made  in  contemplation  of  death, 
but  only  upon  ttiose  made  "without  valuable 
and  adequate  consideration,*'  the  burden  was 
placed  upon  an  officer  seeking  to  collect  an 
iDheritanoe  tax  of  showing  that  a  transactl<m 
Involving  BVkcb  transfer  was  In  fbct  without 
sufficient  consideration.  Tbe  matter  at  her 
is  quite  difTerent  We  are  here  constderlng 
not  vl  proceeding  In  Invitum,  but  one  in  which 
the  law  contemplates  a  fair  weighing  ot  an 
of  the  facts  and  the  rights  ot  the  parties  wtth 
as  little  formalin  as  is  compatible  with  Jus- 
tice. 

[11  "Willful  misctrnduct,"  In  a  proceedli^ 
suCh  as  this,  like  *'contribut(HT  ne^igence" 
in  a  damage  case,  is  matter  of  affirmative  de- 
tense.  While  the  Question  ot  "wmtul  mis- 
conduct" goes  to  tbe  Jurisdiction  of  the  In- 
dustrial Accident  Commission  in  tbe  ssuse 
that  no  award  may  be  made  lawfully  by  that 
tribunal  when  tiie  raiploy^'s  ''willttti  mis- 
conduct" has  contributed  to  his  Injury,  nerei^ 
theless  the  commission  has  the  right  to  hear 
and  determine  all  controverBies  betwem  em- 
ployers and  workmen  holding  relatively  the 
positions  occulted  by  the  decedents'  petlttm- 
ers  and  the  firm  that  employed  them.  In 
that  sense  the  matter  of  **wiiltnl  mlscondnct'' 
is  not  Jurisdictional,  but  pnr^  defbnslTe. 
The  rule  has  been  so  declared  in  British 
Columbia  Sugar  Beflnlng  Oa  t.  OruUck,  44 
Can.  Sup.  Ct  Rep.  106,  2  N.  a  G.  A.  852. 
This  court  has  hdd  that,  while  the  burden 
of  jwoof  In  a  matter  beion  the  Industrial 
Accident  OonunlssloD  ts  uptm  tbe  applicant 
it  is  not  necessary  tliat  every  posstUllty  of 
death  by  oitlier  than  accldentil  means  shoold 
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be  negatlTed.  Bideapt  Oo.  t.  misbury,  159 
Fac  435,  436. 

Tbe  drcumstanoes  surrounding  the  deatb 
of  Maffla  and  that  of  Zanotti  do  not  ahow 
whether  or  not  they  or  either  of  them  made 
any  test  of  tbe  atmospheric  cMidltioDS  In  the 
tank  before  entering.  For  all  that  appeared 
in  tbe  evidence  they  may  have  made  tests 
and  may.  hare  been  satisfied  In  their  own 
minds  that  they  might  safely  venture  within 
the  tank,  or  It  may  have  been  that  one  of 
them  entered  the  tank,  was  overcome  by  the 
fumes,  and  that  his  companloii  seeking  to 
rescue  him  was  also  sufCocated.  These  are 
all  matters  purely  of  speculation.  But,  even 
if  It  be  conceded  that  going  into  tbe  .wine  tank 
under  the  circumstances  revealed  was  negli- 
gence of  a  high  degree,  that  does  not  help 
us  in  the  solution  of  the  problem  presented 
to  us. 

[2]  Negligence  or  laA  of  it  la  not  the  de- 
terminative factor  In  a  proceeding  before  tbe 
Industrial  Accident  Commission.  Great 
Western  Power  Co.  v.  PiUsbnry  et  ftl.,  170 
Cal.  180-189,  149  Pac.  35. 

[3]  Willful  misconduct  involves  something 
more  than  negligence,  and  it  does  not  even 
Indnde  every  violation  of  a  rule.  Casey  y. 
Humphries,  [1913]  6  B.  W.  C.  C.  520.  Ac- 
cording to  tbe  finding  of  the  commission, 
which  is  supported  by  the  evidence,  there 
had  been  no  rules  formulated  "by  tbe  employ- 
er' prohibiting  an  employ^  from  entering  a 
taiA  or  vat  before  testing  the  atmoqihera 
therein  with  a  lighted  candle. 

W  True,  It  was  the  custom,  as  found 
the  commissi OQ,  to  make  audi  tests,  hot 
Zanotti,  In  tbe  absence  of  proof  that  he  knew 
of  sach  general  practice,  could  not  eraa  he 
charged  with  negligence  in  entering  the  suf- 
focating atmosi^ere  without  employing  the 
common  preliminary  precaution.  Boln  v. 
Spreckels  Sugar  Co.,  165  Cal.  612.  102  Pac. 
937.  Much  less  mli^t  be  be  charged  with 
willful  n3i8Condi)ct 

[I.  I]  Beganllng  Maffla  the  facts  were  dif- 
ferent. He  was  a  man  of  experience,  and 
we  could  perhaps  construct  an  hypothetical 
case  in  which  such  a  workman  might  be  held 
guilty  of  willful  misconduct  in  the  violation 
of  a  custocQ  crystallized  by  long  end  univer- 
sal practice  Into  a  rnle,  although  not  formu- 
lated by  the  employer  Into  a  written  pre- 
c^t  or  a  sptricen  command;  but  we  cannot 
say  that  under  the  circumstances  presented 
by  this  record  the  commissioners  erred  in 
finding  tbe  evidence  Insufficient  to  establish 
such  misconduct  on  Maffia's  part  as  ought  to 
defeat  the  efforts  of  his  surviving  depend- 
ents to  obtain  compensation  for  bis  death. 
It  might  have  been  that  Maffia  was  overcome 
after  going  to  tbe  aid  of  Zanotti,  In  which 
event  he  would  have  been  engaged  In  his 
employer's .  business.  Dragovidk  v.  Iroquois 
Iron  Ca,  269  111.  478,  109  N.  B.  099,  10  N.  C. 
C.  A.  475 ;  Waters  v.  Taylor  Co.,  218  N.  X. 
248. 112  N.  H.  727.   Indeed,  a  number  of  ex- 


planatlons  are  possllde  not  merely  to  excuse, 
but  logically  to  account  for,  Maffla's  being  In 
the  tank ;  and  we  cannot  soy,  therefore, 
that  his  mere  presence  therein  and  in  a 
dying  condition  proves  cftrcnmstanttally  his 
guilt  of  .willful  misconduct 

[7]  The  two  workmen  were  employed  by  the 
Aquilino-Lagomarslno  Wine  Company,  a  part- 
nership for  which  petitioner  wrote  compen- 
sation insurance.  Petitioner  disclaims  lia- 
bility on  the  ground  that  the  iiartnership 
business  had  been  assigned  for  tbe  benefit  of 
creditors,  and  that  tbe  men  who  were  killed 
bad  ceased  to  be  employes  of  the  copartner- 
ship. The  commission  found  that  one  week 
prior  to  the  accident  F.  A'.  Lucas  had  been 
Bi^lnted  general  manager  of  tbe  bustness 
under  a  general  power  bf  attbmey  authoriz- 
ing him  so  to  act  as  manager  and  to  rec^ve 
and  control  tbe  funds  of  the  c(H)Qrtnershlp; 
that  neither  In  fonn  nor  substance  was  this 
transaction  a  sale  or  transfer  of  the  partner- 
ship business  to  Lucas,  but  was  placing  part- 
nership business  and  assets  under  his  control 
until  Lucas  and  certain  other  creditors  should 
be  paid ;  and  that  Aquilino  and  Lagomar^ 
sino  at  all  times  remained  the  owners  of  the 
partnership  business  and  the  employers  of 
Maffla  and  Zanotti.  These  findings  are  sup- 
ported by  the  evidence.  Tbe  alleged  assign- 
ment was  not  made  by  the  copartnership,  but 
by  the  partners  Indivldnally.  It  was  a  pri- 
vate arrangement  which  could  not  be  bind- 
ing upon  the  workmen  employed  in  tbe 
winery.  There  was  no  pretense  that  it  was 
made  in  accordance  with  tbe  statutes  (section 
3457,  Civil  Code,  et  seq.)  The  mere  trans- 
mission of  the  custody  and  management  of 
the  business  to  Lucas  was  not  a  sale,  a 
transfer  or  an  assignment  for  the  benefit  of 
creditors. 

No  other  matters  discussed  In  the  brlefii 
require  attention. 
The  awards  are  afflrmed. 

We  concur:  ANGELLOTTI,  C.  J.;  HEN- 
SHAW,  J. ;  SLOSS,  J, ;  SHAW,  J. ;  LOBI- 
GAN.  J.;  LAWLOR.J. 


In  re  CROOKEB, 
FBEBMAN  v.  PHIPPS. 
(8ae.2CE2a) 

(Snpreme  Conrt  of  California.  March  16, 1017.) 

1.  Insane  Pebsohs  ^=>33(1) — Ouardiahship 
— Appointwcnt  or  OtrAsouir— EvnxEiroB— 
Admisbibiliit. 

Id  a  proceediog  for  the  appfdntmeat  of  a 
guardian  for  the  person  and  estate  of  an  in- 
sane person,  it  was  not  prejudicial  to  admit  in 
evidence  the  writing  made  by  the  late  hiisbaud 
of  the  insane  person  reQuestiug  tbe  appointmeDt 
of  a  certain  individual  as  bis  successor. 

[ICd.  Note. — For  other  cases,  see  luaane  Per- 
sons, Cent.  Dig.  U  44-46,  48,  60,  51.] 

2.  Insane  Pessons  ;e=a34  — -  GCAKDiAKsnxp  — 

APPOIWTICENT  OP  STSANGEB. 

In  viflw  of  Code  Glv.  Proc.  |  1783-  et  seq., 
giving  the  oovrt  a  bn«4  discratira  te  cMserve 
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the  best  intereate  of  tiie  Insane  persona.  It  Is 
within  the  power  of  the  court  to  appoint  as 
guardian  a  stranger  to  the  person  who  is  ^- 
miliar  with  the  estate  of  the  insane  person  bj 
bia  acting  as  attorney  for  Oe  former  gnardiao. 

[Bd.  Note.— For  othn>  owm,  lee  IniBne  Pw- 
Bons,  Cent.  Dig.  f  48.] 

Department  2.  Appeal  from  Snpertor 
Coatt,  Saeremento  County;  Malcolm  C. 
Glenn.  Judge. 

Prooeedlngs  in  the  matter  of  the  gnardlan- 
Bhlp  of  Josephine  H.  Crocker,  an  Incompetent 
person,  by  Josephine  B.  Freeman,  against  W. 
T.  Pblpps.  From  a  decree  for  the  defendant, 
the  petltlMier  appeals.  Affirmed. 

Alexander  &  0*D<HuieU,  D.  E.  Alexander, 
and  John  O'Donnell,  all  of  San  Fiandsco,  for 
appellant  W.  T.  Phlpps,  of  Sacramento, 
guardian,  In  pro.  per. 

MELVIN,  J.  For  about  12  years  before  he 
died  Oalvln  E.  Crocker  was  the  guardian  of 
the  person  and  estate  of  his  wife,  Jos^hl'ae 
H.  Crocker,  an  Incompetent  person.  For  sev- 
eral years  prior  to  his  death,  which  occurred 
In  January,  1916,  Mr.  Crocker  had  been  an 
Invalid,  and  during  that  time  much.  If  not  all, 
of  the  business  connected  with  the  estate  of 
his  wife  was  committed  to  the  management 
of  Mr.  W,  T.  Phlpps,  an  attorney  at  law, 
whose  offices  are  at  Sacramento.  After  Mr. 
Crocker's  death  Mr.  Phlpps  petttiooed  for  let- 
ters of  guardianship  of  the  person  and  estate 
of  Josephine  H.  Crocker,  and  a  similar  petl- . 
tlon  was  filed  by  Josephine  B.  Freeman,  a 
cousin  of  the  incompetent,  who  Is  the  nominee 
of  all  of  the  relatives  of  said  Josephine  H. 
Crocker.  The  court  heard  both  petitions  at 
the  same  time,  and  appointed  Mr&  Freeman 
guardian  of  the  person  and  Mr.  Phlpps 
guardian  of  the  estate  of  Mrs.  Crocker.  From 
that  part  of  the  judgment  appointing  Mr. 
Phlpps,  an  appeal  is  taken  by  Mrs.  Freeman. 

[1]  The  court  admitted  in  evidence  a  writ- 
ing made  by  Calvin.  E.  Crocker  dated  January 
18,  1912,  by  which  he  requested  the  proper 
court,  upon  his  death,  to  appoint  W.  T.  Phlpps 
guardian  of  Mrs.  Crocker.  The  admission  of 
this  Instrument  is  specified  as  error.  It  must 
be  conceded,  of  course,  that  a  guardian  has 
no  statutory  right  to  nominate  his  successor 
who  shall  ttike  hla  place  upon  said  guardian's 
death,  but  we  do  not  see  that  appellant  was 
harmed  by  the  admission  of  this  Instrument. 
She  objected  to  the  receiving  of  it  In  evi- 
dence, hut  Mr.  Oatman,  who  identified  the  sig- 
nature and  told  of  the  execution  of  the  writ- 
ing, testified  without  objection  to  the  essential 
facts  set  forth  therein,  nam^,  that  Mr. 
Crocker  preferred  Mr.  Pblpps  as  Ids  succes- 
sor ;  and  he  added  that  this  preference  exist- 
ed because  of  the  lawyer's  familiarity  with 
the  affairs  of  the  incompetent's  estate,  and  be- 
cause Mr.  Crocker  did  not  want  her  relatives 
to  have  any  control  of  his  wife's  property. 
After  this  testimony  had  been  given  without 
objection,  the  document  was  offered  in  evi- 
dence, and  then  appeUanfa  ooonsdl  objected 


for  the  first  time.  If  tbe  oonit  OTreO,  Hiere- 
fore,  in  admitting  the  writing,  no  serlom  In- 
jury was  tauUcted  upon  anwUant. 

[2]  It  is  the  theory  of  appellant  that  the 
oonrt  abused  ihi  discretion  in  appointbig  a 
stranger  and  in  refnsint  to  ratU^  the  dhoiee 
<^  all  of  the  incon^tetoit  powm's  Unsffdb. 
Appellant's  counsetl  ccmcede  that  no  statnte 
compels  a  conrt  thus  to  select  a  gnardlan  from 
the  relatives  of  ttie  ward,  but  her  comisel  say 
that  "analoglM  of  the  law"  should  have  gov- 
erned the  court's  action,  and  that  Oie  rules 
prescribed  fbr  granting  letters  mmn  estates 
of  deceased  persons  should  have  been  fol- 
lowed. 

To  this  objectlfm  the  obrloua  anaww  Is 
that,  even  If  we  reigard  Mr.  Phlpps  as  a  "stran- 
ger" to  Mrs.  Crocker  In  the  sense  Oiat  he  did 
not  know  her  very  well  personally,  the  evi- 
dence flowed  without  conflict  that  he  was 
familiar  with  her  business  affairs — ^probably 
more  so  than  any  other  person;  and  the  equal- 
ly obvious  reply  to  the  argument  in  favor  of 
"analogies  of  the  law"  Is  that  such  analogies 
have  not  impelled  the  Legislature  to  adopt 
them.  Section  1763  et  seq.  of  the  Code  of  Civ- 
il Procedure,  prescribing  the  methods  to  be 
followed  In  matters  of  guardianship  of  In- 
sane and  incompetent  persons  and  the  powers 
of  the  courts  la  such  proceedings,  give  a 
broad  discretion  quite  analogous  to  that  vested 
In  courts  of  chancery  to  conserve  the  best  In- 
terests of  their  warda  This  court  has  held 
valid  and  proper  the  appointment  of  a  stran- 
ger as  guardian  of  the  person  and  estate  of  an 
tnooiupetent  who  was  a  married  man  and  pre- 
ferred, if  a  guardian  of  his  person  was  to  be 
appointed,  that  his  wife  should  be  selected. 
Matter  of  Cobum.  168  Cal.  218,  131  Pac.  352. 
Undoubtedly  the  fact  that  petltiMier  Phlpps 
was  acquainted  with  Mrs.  Crocker  and  te- 
mlllar  with  the  affairs  of  her  estate  gave  hhn 
sufficient  standing  to  Justify  his  application 
as  "a  friend"  of  the  Incompetent  person.  EIs- 
tate  of  Schulmeyer,  171  Cal.  340-^,  153  Pac. 
233.  The  <mly  duty  of  the  court  Is  to  select 
a  proper  person  for  a  guardian.  Balett  v. 
Patrick,  49  Cal.  S90;  GuaixUanshlp  of  Snllt- 
van,  143  Cal.  462,  77  Pac.  153.  And  we  find 
nothing  In  this  record  to  Justify  ev^  a  sus- 
plci<Hi  that  the  court  violated  Its  discretion 
in  bestowing  the  appointment  npon  Mr. 
PhlE^.  In  this  behalf  appellant,  while  dis- 
claiming any  reflection  upon  the  character  or 
capacity  of  Mr.  Phlpps,  su^ests  that  his  in- 
timate business  relations  with  Mr.  Cnx^er 
during  that  gentleman's  later  years  diould 
have  governed  the  court  and  should  have  Im- 
pelled a  refusal  to  apoint  him  guardian  of  an 
estate  having  claims  against  the  estate  and 
property  of  Calvin  E.  Crocker,  deceased. 
Thrae  Is  no  force  In  this  suggestion.  This 
record  discloses  the  fact  that  Mr.  Phlpps  was 
employed  about  the  affairs  of  this  very  estate 
<jt  which  he  now  assumes  guardian^p  un- 
der tile  court's  order.  There  Is  nothing  to 
Indicate  that  be  was  ever  concerned  with 
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oth^  or  conflicting  Interesta.  We  must  hb- 
sume  that  be  is  not  an  attorney  for  the  ex- 
ecutor of  decedent's  estate,  because,  natural- 
ly, the  court  wotild  not  ai^lnt  him  guardian 
of  Mrs.  Crocker's  estatcr  If  he  were.  "We  see 
no  reason  to  disturb  the  court's  action  in  any 
particular. 
The  Judgment  Is  affirmed. 

We  concur:  HBNSHAW.J.;  LOBIQAN,  J. 


WOODABD  V.  GLENWOOD  LUMBER  CO. 

et  al.    (S.  F.  6615.) 
(Supreme  Court  of  California.  March  10,  ISll.) 

Bboebbs  «=s>71— Coianssioira  mm  OBuxiriNa 

CoNTBACT— Amount. 
Where  defendant  agreed  to  pay  plaintiff  ten 
cenjts  per  thousand  for  ail  lumber  cut  by  de- 
fendant  on  another's  land  on  contract  secured 
by  plaintiff  and  defendant  did  Qot  cut  all  the 
timber  on  the  land,  plaintiff  was  entitled  to  com- 
missions only  on  the  amount  cot,  since  his  con- 
tract was  entirely  dependent  upon  the  amount 
cut  by  defendant  on  hitter's  contract  with 
owner. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  I  06.] 

Department  2.  Appeal  fr<Hn  Superior 
Court,  San  Mateo  County ;  Geo.  H.  Buck, 
Judge. 

Adion  by  L.  Woodard  against  the  Glen- 
wood  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  William 
M.  Aydelotte  appeals.  Affirmed. 

A.  H.  Jarman,  of  San  Francisco,  for  appel- 
lant Geo.  Clark,  of  San  Francisco,  J.  A. 
Blston,  of  Berkeley,  Beasly  &  Fry,  of  San 
Jose,  and  Charles  B.  Younger  and  W.  P. 
Netherton,  both  of  Santa  Cruz,  for  respond- 


HBNSHAW,  J.  The  general  facta  In  this 
case  are  set  forth  in  another  appeal  taken 
from  the  same  Judgment.  The  dedslon  of 
this  court  will  be  found  in  ITl  Cal.  618,  153 
Fac.  951. 

For  his  services  in  securing  for  the  Glen- 
wood  Lumber  Company  from  L.  Woodard  a 
contract  authorizing  the  former  to  cut  and 
remove  timber  from  the  lands  of  the  latter, 
the  Glenwood  Lumber  Company,  by  written 
contract,  agreed  to  pay  appellant  Aydelotte 
ten  cents  per  thousand  feet  "for  each  and 
every  one  thousand  feet  of  lumber  that  the 
flrst  party  or  its  successors  or  assigns  may 
become  Indebted  to  said  Woodard  for  un- 
der the  said  contract  between  them."  Plain- 
tiff Woodard  In  time  brought  suit  for  a  can- 
cellation of  the  contract  for  sundry  breaches 
of  It,  and  for  a  decree  quieting  hla  title 
and  restoring  him  to  the  possession  of  his 
timber  lands.  Bloom  and  Miller,  who,  by 
assignment,  had  successively  succeeded  to 
the  rights  of  the  Glenwood  Lumber  Company 
under  the  contract,  were  made  parties  de- 
fendant, as  was  this  appellant  It  appeared 
that  Bloom  and  Miller  acc^ted  the  assign- 


ment of  Woodard's  contract  with  the  Glen- 
wood Lumber  Company,  subject  to  appel- 
lant's rights  under  his  contract  with  the  Glen- 
wood Lumber  Company,  and  the  court  so 
found.  It  found  also  that  if  these  defend- 
ants had  performed  their  contract  and  cut 
the  millions  of  feet  of  timber  upon  these 
lands,  appellant  would  have  been  entitled  to 
several  thousand  dollars  by  virtue  of  his 
contract  of  ten  cents  per  thousand  feet.  They 
did  not,  however,  perform  their  contract  nor 
cut  this  wood  nor  "become  indebted  to  Wood- 
ard under  the  contract"  for  any  wood  cut 
The  court,  finding  all  of  these  facts,  found 
that  his  fellow  defendants  had  not  breached 
thrfr  contract  with  Aydelotte,  and  that  he 
was  therefore  not  entitled  to  a  recovery.  Up- 
on this  appeal  it  Is  argued  that  under  the 
facts  found  he  was  entitled  to  a  recovery  for 
the  full  amonnt  of  ten  cents  per  thousand 
feet  of  the  fifty  or  more  milltoQ  feet  of  tim- 
ber left  standing  on  the  land.  The  difficulty 
with  appellant's  position,  however,  arises 
ft-om  the  very  terms  of  the  contract  Itself. 
It  has  been  sufficiently  pointed  out  that  his 
codefendants  did  not  agree  with  appellant  to 
cut  all  or  any  part  of  the  timber  upon  the 
land.  Their  agreement  to  do  this  was  with 
Woodard  alone.  All,  so  far  as  appellant 
is  concerned,  that  they  agreed  to  do  was  to 
pay  him  ten  cents  per  thousand  feet  for  such 
portion  as  they  did  cut,  and  this  in  fact  they 
did,  and,  as  th^r  contract  went  no  further, 
the  court's  Judgment  was  correct,  and  is  af- 
firmed. 

We  concur:  MELVIN,  J. ;  LORIGAN,  J. 


JUDSON  MPG.  00.  v.  LUTGB.  (S.  P.  T10&.) 
(Supreme  Court  of  California.   March  10, 1917.) 

1.  DAHAass  «s3l42— Plsadikq— Bbbaoh  aw 

OONTBAOr— DKU.T  IN  DELIVBBT. 

Damage  suffered  by  the  buyer  of  materials 
from  delay  iu  delivery  ia  damage  which  must 
be  Hpecially  and  spectfically  pleaded,  and  plead- 
ina  that  defendant  had  been  damaged  by  reason 
"of  plaintiff's  said  breaches  of  its  said  con- 
tract" was  insufficient 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig,  $  418.] 

2.  Feaud  «s>80— Fraud  Upon  Owkeb  op 
buildinq. 

Where  plaintiff  materialman,  in  fumistiing 
iron  rods  rather  than  steel  rods  to  the  contrae< 
tor  for  a  building,  furnished  precisely  tixe  rods 
which  it  had  agreed  to  furnish  by  its  contract 
with  the  contractor,  if  there  was  any  fraud 
upon  the  owner  of  the  building  it  was  a  fraud 
of  the  contractor,  and  not  of  the  materialman. 

[Ed.  Note.— -For  other  cases,  see  Fraud,  Cent 
Dig.  8  35.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
W.  M.  Oonley  and  Geo.  A.  Sturtevant  Judges. 

Action  by  the  Judson  Manufacturing  Com- 
pany, a  corporation,  against  Richard  Lutge, 
doing  business  under  the  name  and  style  of 
the  Folsom  Street  Iron  Works,    From  a 
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judgment  for.  plaintiff  and  an  order  denying 
bis  motion  for  new  trial,  defendant  appeals. 
AflBrmed. 

heon  Samuels,  of  San  Fzaiudaoo,  for  appe- 
lant.   Thomas,  Beedy  &  Lanagan,  of  San 

Frandsco,  tor  re^ndent 

HEINSHAW,  J.  Plaintiff  sued  to  re(»ver 
for  the  value  ot  materials  furnished  to  de- 
fendant It  charged  in  two  counts ;  the  first 
au  express  contract  with  a  fixed  price  for  the 
materials;  the  second  in  quantum  valebat 
The  court  gave  plalntiCr  Judgment  in  the 
amount  Bued  for,  and  from  that  Judgment 
and  from  the  order  denying  his  motion  for 
a  new  trial  defendant  ap[>eals. 

The  material  which  plaintiff  agreed  to  and 
did  furnish  waa  steel  and  iron  to  be  used  by 
defendant  in  the  performance  ol  his  contract 
in  the  cMistructlon  of  the  "New  Coliseum 
Building"  in  the  dty  and  county  of  San 
Francisco.  By  his  contract  with  the  owners 
defradant  agreed  to  perform  his  contract 
within  eighteen  working  days.  He  pleaded 
that  plaintiff  had  delayed  in  the  delivery  of 
the  material  and  did  not  deliver  the  material 
until  after  the  agreed  time,  "and  that  by  rea- 
son of  the  failure  of  said  plaintiff  to  i>erform 
Its  said  contract  with  defendant  acoording  to 
plans,  specifications  and  details  as  aforesaid, 
said  Coliseum  Amusement  Company  (the 
owner  of  the  premises)  has  claimed  and  does 
claim  that  this  defendant  has  caused  a  dam- 
age in  the  sum  of  $4,000." 

The  court  found  that  plaintiff  duly  per- 
formed its  contract  in  all  respects,  saving 
that  it  did  not  furnish  the  defendant  the 
material  within  the  agreed  time.  It  further 
found  that  the  material  when  furnished  was 
accepted  and  used  by  the  defendant  and  that 
the  defendant  was  not  in  any  respect  dam- 
aged by  the  delay.  The  court,  however, 
found  both  the  value  of  the  material  under 
the  count  in  quantum  valebat,  and  found  also 
the  contract  price  of  the  material  In  the  same 
sum,  as  It  further  found  the  performance  of 
the  contract,  excepting  In  the  matter  of  the 
delay  of  the  delivery,  and  that  this  delay 
worked  no  damage  to  defendant,  the  allow- 
ance of  interest  was  pr<^r  as  addressed  to 
the  finding  of  the  contract  price. 

[1]  Defendant's  own  testimony  was  to  the 
effect  that  he  suffered  no  damage  saving  for 
the  delay.  But  in  this  regard  he  merely 
pleads: 

"Tbat  by  reason  of  plaintiff's  said  breaches 
of  its  said  contract  with  this  defcDdont,  this  de- 
fendant has  been  damaged  in  the  sum  of  $4,000." 

The  damage  for  which  recovery  Is  here 
sought  is,  under  every  rule  of  pleading  and 
authority  as  to  damage,  one  which  must  be 
specially  and  specifically  plended.  Cole  V. 
■Swanston,  1  Cal.  51,  52  Am.  Dec.  288;  Ste- 
venson V.  Smith,  28  Cal.  102,  87  Am.  Dec. 
107;  Nunan  v.  San  Francisco,  38  Cal.  689; 
Mitchell  v.  Clarke,  71  Cal.  163,  11  Pac.  882, 


60  Am.  Rep.  Harron-Rlckard-McGone  v. 
mison-Ly<»i  &  Co.,  4  Cal.  App.  488,  88  Pac. 
512;  2  Sutherland,  Damages  (3d  Ed.)  i  419. 
Defendant's  failure  specifically  to  plead  this 
special  damage,  whidi  here  be  asserts  be  suf- 
fered. Justified  the  court's  refusal  to  receive 
evidraice  upon  it,  and  demanded  the  finding 
which  the  court  made  f^alnst  It 

[2]  Something  ■  Is  said  about  a  otKioerted 
fraud  practiced  upmi  the  owner  of  the  build- 
ing by  plaintiff  and  d^endant  In  tbe  sotistl- 
tuti(ni  of  Iron  rods  fot  steeL  But  the  evi- 
dence estaMl^es  that  plaintiff  In  fnmlsblng 
the  iron  rods  famished  preds^  those  whldi 
by  Its  contract  with  defendant  It  had  agreed 
to  furnish,  and,  U  Uifs  were  In  fiict  a  fraud 
upon  tile  owner,  it  was  a  fraud  of  the  di^end- 
ant  and  not  of  the  ptolntifl. 

The  Jadgment  and  ordM  appealed  tnm 
are  affirmed.  - 

We  concnr:  MHLYIN,  J.;  LORIGAN,  J. 


LAKTDWBHB  t.  On,I/EiTTB  et  aL 
(L.  A.  3804.) 

(Snpnme  Gonrt  of  Califomla.    Mardi  16, 
1917.) 

1.  JunOUBNT      «S>120— DEFAUI.T  — CCXBK'B 
POWEE  TO  EnTEE. 

The  authority  of  a  derk  to  enter  judKment 
after  default  is  purely  ministerial,  and  confined 
strictly  to  the  statutory  provisions,  and  any 
judgment  otherwise  entered  by  him  will  be  voiiL 
[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  210.1 

2.  JUDGltENT  «=Jl26(l)— DKFATO.T  JuDOMENT 
— fflNlVT  BT  OLBBK— AlUWANCB  OT  ATTOS- 

■HET  Fees. 

Where  a  note  sued  on  provided  for  recovery 
of  a  reasonable  attorney  fee  and  defendants 
were  defaulted,  the  clerk  had  no  authority  to 
enter  judgment  for  $S00  attorney  fee  clauned 
in  complaint,  under  Code  Civ.  Proc.  S  685,  sohd. 
1,  emuoweriug  clerk  to  oiter  judgment  oo  de- 
fault 'in  an  action  arising  upon  contract  for 
the  recovery  of  money  or  damages  only,  if  no 
answer  has  been  filed." 

IBd.  Nota^For  other  rases,  see  Judgment, 
Cent  Dig.  K  223,  224,  22&] 

3.  JuDQJOBNT  e=»136(l)— Default  —  Clekk's 
PowEB  TO  Bhtee— Statute. 

Code  Civ.  Proc.  I  686,  subd.  1,  empower- 
ing clerk  to  enter  judgment  on  default  m  ac- 
tions "arising  op<»  contract  for  recovery  tA 
money  or  damages  only,"  is  limited  to  cases 
where  contract  provides  definite  sum  as  liqui- 
dated damages,  or  where  the  dei^'s  duty  will 
be  merely  tiiat  ot  compotatiwi,  and  does  not 
authorise  such  action  merely  because  the  com- 
plaint claims  a  certain  amount  as  damages,  tbe 
reasonableness  of  which  by  8ecti<Hi  2  is  to  be 
determined  by  the  court. 

[fid.  Note— For  other  cases,  see  Judgment, 
OenL  i>Ig.  H  228,  224.  228.] 

4.  J-D06UEKT  «snll2— HATTKH  ADnTIBD  BT 

Dbpauli^Attobnst's  Fees. 
A  defendant's  failure  to  answer  in  suit  upon 
note  providing  for  recovery  of  reasonable  at- 
torney fee  did  not  admit  tne  complainant's  al- 
legatloB  that  fSOO  was  a  reasonable  attonw 
fee,  bat  merely  that  something  was  reeorecabfe 
under  Uiat  i^vision. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
cent.  Dig.  H  208-206.] 
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ff.  JvnOHKHT  •«9ll2— Mattxb  Aowimo  bt 

Dfbatjlt— Amodnt  Due. 
In  action  for  value  of  goofls  sold  alleged  to 
be  reaaonably  worth  the  sum  charged,  a  defatilt 
dote  not  admit  liabilitr  to  the  extent  charged, 
but  merely  some  liability  to  be  determined  by  the 
conrt. 

tEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  203-206.] 

Department  2,  Appeal  from  Superior 
Court,  Los  Angelea  County ;  Paul  J.  HcCor- 
mlck,  Judge. 

Action  by  H.  A.  Landwelir  against  Q.  O. 
Gillette  and  otbers.  Default  judgment  tot 
platntlfl!  set  a^de,  and  plaintiff  appeals.  Af- 
firmed. 

WlUluns.  Goodge  ft  Ohandler,  of  Xxm  An- 
geles, tm  appelant  Jones  ft  SlTaii%  B..  J. 
Bradnw,  and  a.  F.  Macfarlan^  aU  of  Lob 
*"g<>^^  tor  naiMiiidents. 

LOBIOAN,  J.  ThlB  Is  an  appeal  from  an 
order  of  the  superior  court  of  Loa  Angeles 
county  setting  aside  a  judgment 

The  action  In  whidi  the  Judgment  was  en- 
tered was  brought  to  recover  upon  a  promis- 
sory note  executed  by  defendant  Fundenberg 
and  lndM«ed  by  the  other  defendants.  As 
set  out  in  the  complaint,  the  note  was  for 
$3,000  principal,  with  6  per  cent  Interest  and 
contained  a  provision  that  "in  case  suit  is  in- 
stituted to  collect  thla  note,  or  any  portion 
thereof,  I  promise  to  pay  such  additional 
sum  as  the  court  may  adjudge  reasonable  as 
attorney's  fees  in  said  suit."  and  It  was  al- 
leged in  the  complaint  that  tlie  sum  of  $500 
was  a  reasonable  attorney's  fee  to  be  paid  to 
the  plaintiff  on  the  bringing  of  said  suit.  The 
prayer  was  for  a  judgment  tor  the  principal 
and  Interest  on  the  note^  fSOO  attorney's  tee, 
and  costs  of  salt 

Defendants  were  duly  served  with  sum- 
mons, but  made  no  aKVearance  In  the  ac> 
ticm.  Thereafter  their  defaults  were  entered 
by  the  clerk  of  tbe  court,  who  on  the  same 
day  lilmsdf  entered  up  a  judgment  against  de- 
fendants tor  the  amount  prayed  for  In  £he 
complaint,  Indudtsg  tbo^n  the  snm  of  $000 
as  attorney's  ftees.  Subseguoitly  certain  of 
the  defendants  mored  to  set  aside  said  judg- 
ment, which  motion  being  granted,  this  ap- 
peal Is  taken  therefrom  Ixy  plaintiff. 

The  sole  question  presented  on  this  appeal 
is  aa  to  the  authority  of  the  clerk  of  the  court 
on  default  to  enter  a  Judgment  in  the  action. 
Including  reasonable  attorney's  fees.  The  au- 
thority of  the  clerk  of  the  court  to  Miter  up 
a  judgment  where  a  defendant  has  defaulted 
after  personal  service  of  summons  on  him  Is 
given  by  subdivision  1  of  section  585,  Code  of 
Civil  Procedure,  and,  quoting  from  such  por- 
tion as  is  material  here,  provides  that: 

"In  an  action  arising  upon  contract  for  the 
recovery  of  money  or  damages  only,  if  no  an- 
swer has  been  filed  •  *■  *  the  olerk,  upon 
application  of  the  plaintifE,  must  enter  the  de- 
fault of  the  defendant,  and  immediately  there- 


after enter  judgment  for  the  amonnt  deiaand- 
ed  in  the  mayer  of  tbo  compudnt.  Including  the 
costs.  •  » 

Subdivision  2  of  said  secUon  provides  that: 

"In  other  acticms,  if  the  defendant  has  been 
personally  served  and  no  answer  has  been  filed 
*  *  *  the  clerk  may  enter  the  default  of  the 
defendant ;  and  thereafter  the  plaintiff  may  ap- 
ply to  the  court  for  the  rdief  desunded  in  the 
complaint" 

These  embrace  the  only  prorisions  respect- 
ing an  eOtxy  of  judgment  npon  defttnit  made 
after  persnml  aervixx,  and  the  questton  Is: 
Was  the  action  npon  this  promissory  note,  as  ^ 
&r  as  the  claim  respecting  reasonable  attor- 
ney's fees  Is  concerned,  such  an  action  "upon 
contract  for  the  recovery  of  money  or  dam- 
ages only"  where  judgments  shall  be  entered 
by  the  clerk,  or  did  it  fall  within  "those  ac- 
tions" where  the  plaintiff  must  apply  to  the 
court  tor  the  reUef  demanded  In  the  com- 
plaint? 

[t]  It  Is,  of  course,  well  settled  that  the  au- 
thority given  the  clerk  to  enter  judgment  aft- 
er default  is,  when  properly  exerrfaed,  a  min- 
isterial one  solely.  His  power  must  be  con- 
ferred by  the  statute,  and  in  exercising  It  he 
must  conform  strictly  to  the  provisions  of  the 
section  or  any  judgment  entered  by  him  will 
be  void.  Kelly  v.  Van  Austin,  17  CaL  564; 
Wharton  t.  Harlan,  68  Cal.  425,  8  Pac.  727 ; 
Crossman  t.  Vlvienda  Water  Co.,  136  Cal. 
574,  39  Pac  220;  Farrar  v.  Steenbergh,  169 
Paa  707. 

[2]  Was  the  suttl  In  which  tiie  judgment 
therein  was  entered  an  action  "upon  contract 
for  the  recovery  of  money  or  damages  only," 
within  the  purview  of  8ubdl?l^n  1  of  the 
section  in  which  the  clerk  could  enter  op  a 
judgment  as  prayed  for  in  the  complaint? 
We  are  satisfied  that  it  was  not 

While  the  note  provides  that  reasonable  at- 
torney's fees,  if  incurred  by  the  bringing  of 
an  action,  shall  be  fixed  by  the  court,  we  do 
not  attach  particular  Importance  to  that  dr- 
cumstance.  In  the  view  we  take  of  the  con- 
struction to  be  put  on  the  subdivision  of  the 
Code  referred  to,  that  particular  reference  to 
the  court  would  require  no  different  con- 
strudion  If  it  were  not  contained  in  the  note. 

[3]  While  It  is  true  that  the  language  used 
in  subdivision  1  of  the  section  is  quite  broad 
and  authorizes  the  clerk  after  default  to  en- 
ter up  judgment  in  all  actions  ''arising 
upon  contract  for  the  recovery  of  money  or 
damages  only."  still  what  is  meant  by  that 
language  Is  that  the  contract  to  warrant  the 
exercise  of  such  authority  by  the  clerk  aloue 
in  entering  Judgment  must  by  its  terms  as 
set  forth  lu  the  complaint  call  for  the  pay- 
ment of  some  fixed  and  definite  sum  in  money 
or  damages.  In  the  nature  of  things  this 
provision  of  the  Code  must  be  construed  to 
apply  to  contracts  which  provide  for  some 
definite  fixed  amount  of  damages  ascertain- 
able from'  the  contract  sued  on  or  from  tho 
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tetniB  of  a.  certain  compatatlOD  or  cftl- 
cnlatlOD  may  be  made  by  tbe  clei^.  As  the 
duty  of  thti  clerk  la  purely  mtnlsteriat,  bla 
powef  could  only  be  exerdsed  and  properly 
apply  in  tbe  case  of  sutih  a  contract,  and 
must  be  limited  tbereto.  If  the  contract  de- 
dared  on  is  Ind^nlte  and  uncertain  In  tbe 
amount  of  damages  vhldi  plalntifl  is  entitled 
to  recover  on  It,  and  In  tbe  nature  of  things 
must  be  ascertained  and  fixed,  tbe  matter 
then  is  neceasarUy  one  for  Judicial  determi- 
nation by  flifi  court,  and  not  tor  mlnlaterial 
action  by  ttia  derk.  Hence  It  mxut  appear 
from  tbe  omtract  sued  on,  dither  tarn  its 
terms  as  set  forth  in  tbe  OMnplalnt  or  from 
tbe  allegations  In  tbe  latter  respecting  it, 
that  a  definite  or  liquidated  sum  of  money  la 
to  be  paid  as  damages;  an  amount  wbtdi  !b 
definitely  fixed  by  tbe  contract  sued  on  or 
wbldi  from  tbe  allegations  at  tbe  complaint 
may  be  ascertained  by  mwe  compi^tl<xi 
or  mathematical  oompntatlon  of  tbe  derk. 
When  this  Is  tbe  situation  the  clerk  In  en- 
tering Judgment  acts  simply  In  a  ministerial 
capadty.  Notlilng  more  Is  required  of  him 
than  to  figure  up  from  exact  data  in  the 
contract  or  In  tbe  complaint  what  plalntlCF 
Is  entitled  to,  and  hence,  an  entry  of  Judg- 
ment would  be  authorized  under  the  sec- 
tion. But  this  la  not  tbe  situation  presented 
here.  The  contract — tlie  note— does  not 
amount  to  a  liquidated  demand  for  a  cer- 
tain, definite,  fixed  sum  of  money  consisting 
of  principal  and  interest  which  would  leave 
to  the  dei^  on  a  default  only  the  duty  of 
making  a  mere  calculation  of  Interest  to  fix 
the  exact  amount  of  damages  for  which  Judg- 
ment should  be  entered.  It  Is  rendered  un- 
certain or  indefinite  by  reason  of  tbe  provi- 
sion for  reasonable  attorney's  fees  to  be  al- 
lowed on  tbe  contingency  of  suit  to  collect 
the  note  as  special  damages.  While  the  com- 
plaint alleges  that  $500  is  a  reasonable  at- 
torney's fee,  it  does  not  He  with  plalntifl  to 
determine  what  shall  constitute  a  reasonable 
attorney's  fee,  nor  can  Ms  counsel  bringing 
the  action  fix  the  amount  thereof  for  par- 
poses  of  a  Judgment  by  alle^ng  in  tbe  com- 
plaint a  sum  which  be  may  think  would  Ira 
reaSOTiable.  Its  reasonableness  could  not  be 
ascertained  by  computation,  because  no  data 
has  been  furnished  In  the  note  or  complaint 
for  doing  so.  It  must  remain  uncertain  and 
indefinite  until  resolved  Into  a  certain  sum 
by  some  one  authorized  to  do  so.  Certainly 
It  Is  not  a  mlnteterlal  duty  for  the  derk, 
but  is  one  pre-eminently  Judicial  to  be  per- 
formed by  a  court 

[4]  It  Is  argued  Oiat  tbe  failure  of  de- 
fendants to  anaww  was  an  admission  by 
them  that  the  sum  alleged  was  a  reasonable 
attorney's  fee.  But  this  Is  not  the  legal  con- 
sequence whidi  follows  from  such  defoult 
aa  far  as  entering  a  Judgment  by  the  derk 
is  involved.  The  de&ult  Is  an  admission  of 
some  things.  In  an  acUon  of  this  character, 
'for  Instance,  It  admits  that  by  tbe  terms 


BBPOBTBB  -^fCU. 

of  tbe  note  sued  on  tiie  deftedants  are  liable, 
in  addition  to  prlndpai  and  interest;  finr  the 
payment  of  some  amount  as  a  reasonaMe  8^ 
tcnmey's  fee,  and  that  the  plaintiff  is  entUted 
to  have  a  recovery  theiefbr.  But  this  Is  as 
far  as  the  deftinlt  constltntea  an  admlsalra. 
It  simply  admits  that  something  Is  due  as 
a  reasuiable  amount  for  attorney's  fees,  but 
not  that  the  amount  alleged  In  the  cranplalnt 
constitntes  It  This,  under  tbe  c<»itraet  and 
under  Uis  law.  Is  a  matter  peculiarly  for 
Judldal  determlnatl«L  vhidi  a  defonlting  de- 
fendant knorra  or  1b  presumed  to  know,  and 
while  he  admits  the  breadi  of  tba  contract 
by  his  default  and  bis  Uabllity  for  general 
damages,  in  those  amounts  which  can  be  de- 
tenuined  by  exact  computatioii  from  tbe  note 
or  the  oon^alnt  setting  forHi  its  terms,  yet 
as  to  the  recovery  ot  reawmable  attoxney's 
fees,  which  are  spedsl  damages  auttuirlced 
to  be  recovered  in  addition  to  the  goieral 
damage,  his  default  only  admits  he  Is  liable 
In  some  sum,  but  only  in  audi  a  sum  as  may 
be  determined  after  his  defoult  by  tbe  Judg- 
ment of  the  court  Itself.  In  23  Gyc  7S3, 
speaking  on  this  subject  It  Is  said: 

"If  the  action  is  in  tort  or  upw  an  nnliqat- 
dated  daim  or  demand,  default  admits  plaintiff's 
ri^t  to  recover,  bnt  not  the  amount  to  which 
he  is  entitled,  and  therefore  further  proceedings 
will  be  necessary' to  detennine  the  amount  of  tbe 
judgment  But  if  the  cause  of  actltm  is  such 
that  plaintiff  is  entitled  to  recover  a  fixed  sum, 
or  nothing  at  all,  or  if  the  amount  of  tiie  dam- 
ages is  ascertainable  by  mere  calculation,  the 
default  admits  bis  right  to  recov^  the  sum  de- 
manded in  ^e  dedaratkm  or  c«nplaiut  and  the 
judgment  may  be  entered  dierefor." 

[6]  An  action  like  this.  In  as  far  as  it  in- 
volves a  recovery  of  reasonable  attorney's 
fees  under  tbe  terms  of  a  note  providing 
therefor  in  case  of  suit.  Is  no  different  tnm 
an  action  brought  for  tbe  recovery  of  the 
reasonable  value  of  goods,  wares,  and  mer- 
chandise sold  and  ddlvered  to  defendant  and 
alleged  to  be  reasonably  worth  the  sum 
charged,  or  an  action  for  services  rendered 
t6  defendant  which  are  alleged  to  be  reason- 
ably worth  a  certain  sum.  It  is  settled  in 
those  cases  that,  as  the  contract  sued  on  is 
not  certain  or  definite  as  to  the  amount  for 
which  defendant  is  liable,  although  tbe  com- 
plaint alleges  a  fixed  sum  as  the  reasonable 
valne,  a  default  does  not  admit  the  liability 
to  tbe  extent  charged,  but  simply  a  liability 
to  some  extent  and  the  amount  of  tbe  re- 
covery is  to  be  determined  by  the  court  to 
wblcb  applicatloo  must  be  made  therefor, 
and  respecting  which  the  clerk  has  no  right 
to  make  entry  of  Judgment.  B.  &  M:.  R.  B. 
Co.  V.  Marcband,  5  Iowa.  471 ;  B.  &  M.  B.  B. 
Co.  T.  Shaw,  6  Iowa,  563 ;  Wynne  v.  Pralrte, 
86  N.  a  73;  also  Witt  v.  Long.  93  N.  C. 
391;  Wolf  v.  Hamberg,  8  S.  a  84;  1  Black 
on  Judgments  (2d  Ed.)  I SD,  p.  117. 

Tbsn  is  nothing  In  the  case  of  Alezsoder 
V.  McDow,  108  Osl.  2B.  41  Pa&  24,  dted  and 
relied  on  by  both  sides,  which  directly  aids 
,ia  tbs  aolatkm  of  this  auesUou  eUbw  way. 
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althoogh  &llei«atU.Uf  It  Mems  to  lupport  tbe 
dalm  of  respondent  In  that  case  fbere  was 
a  defatat  jodgment,  bat  there  was  no  ques- 
tion raised  In  the  case  «f  the  r^t  of  the 
dert:  to  enter  np  the  amount  of  a  reasonable 
attorney's  fee.  There  was  no  allegation  of  a 
reasonable  fee,  for  the  reason  that  the  note 
sned  on  there  provided  that  In  the  event  of 
salt  the  plaintiff  should  recover  10  per  cent 
of  tbe  total  amount  found  due  on  the  note 
as  attorney's  fees.  There  was  no  question 
about  the  power  or  want  of  power  of  the 
clerk  to  enter  a  default  Judgment  in  the 
case  as  to  an  attorney's  fee.  As  far  as  any 
question  about  the  entry  of  jnd^nent  for  at- 
torney's fees  In  that  case  was  concerned,  tbe 
claim  was  that  the  complaint  In  the  action 
did  not  contain  a  sufficient  auction  to  sup- 
port Its  allowance.  As  tbe  complaint  set 
forth  tbe  note  In  full  which  embraced  a 
provision  for  an  attorney's  fee  and  alleged 
the  amount  due  for  principal  and  interest,  It 
was  held  that  there  was  a  sufficient  auc- 
tion OQ  which  to  base  an  allowance  of  such 
fee  as  a  simple  matter  of  computation ;  that 
the  provision  in  tbe  note  Itself  as  to  attor- 
ney's fees  and  the  allegation  of  the  amount 
due  for  principal  and  interest  in  tbe  com- 
plaint left  only  a  ministerial  duty  for  the 
dierk  to  perform,  namely,  to  figure  up  the 
attorney's  fee  at  10  per  cent  on  the  prin- 
cipal and  Interest  due.  This  Is  a  very  differ- 
ent matter  from  the  clerk  entering  up  a  Judg- 
ment for  an  attorney's  fee  under  the  provl- 
^on  of  a  note  stipulating  only  for  the  pay- 
ment of  reasonable  fees. 
The  order  appealed  from  la  afllnued. 

We  Officnr:  MELTIN,  J.;  HSNSHAW,  J. 


THOMPSON  et  aL  v.  HANOE,  Oity  Treasurer, 
et  aL   (L.  A.  3882.) 

(Supreme  Court  of  California.   Bfarch  10, 1917. 
Behearing  Denied  April  9,  1917.) 

1.  Mirn loiPAi.  OoRPORATioirs  «s>4i8a)— 

StBBET  iMPEOVIiraNTS— "TUNNBIiS." 
The  word  "tunnelg"  in  the  "Vrownan  Act" 
fflt.  1885,  p.  147),  as  amended  by  St  1911,  p. 
626,  authorising  various  street  Improvements, 
with  assessment  of  their  cost  does  not  include 
independent  subterranean  avenues  for  travel,  but 
by  its  asBodation  Is  limited  to  auxiliaries  to 
proper  drainage. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corpoiationa,  Cent.  Dig.  H  1014,  1020. 

For  other  definitions,  see  Words  and  Fhzaaes, 

Second  Series,  TunneL] 

2.  MUNIOIPAI.  COEFWA-nONS  «3>413(1)— 
BTBXEr  IhFBOVEUBNTB— <ri7NKEU. 

A  tunnel  for  travd  from  points,  on  the  two 
sides  of  a  hiJI,  of  a  street  pawng  over  the  hill, 
with  no  intermediate  connection  with  the  street 
above,  and  at  places  deviating  from  tbe  linea  <^ 
tbe  itreet,  ia  not  part  of  the  street  witbXu  the 
Trooman  Street  Improvement  Act 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatiMiB,  Cent  IXg.  K  1<^4,  1020.] 


1  MuniOIFAL  OOBFOHAnORB  ^B>^(1)— 

Snun  IicPKovsMBifTB—ABSxanaiira— Odv- 

.  STBUCnON  OV  TUNITKU. 

No  power  to  assesa  for  initial  establishment 
of  a  tunnel  for  travel,  aa  distinguished  from 
repair  or  improvemrait  of  an  ex^ng  tunnel. 
Is  given  by  Los  Angeles  City  Charter,  f  2,  subd. 
19,  aa  amended  by  St  1911,  p.  2069,  authorizing 
assessment  for  improvement  of  streets^,  or  for 
construction  in  a  street  or  o^er  public  place, 
of  sewers,  drains,  water  or  gas  mains,  and  lines 
and  conduits  for  transmitting  electric  currents, 
and  other  pipes,  mains,  lineg,  and  conduits  or 
for  other  public  improvonents;  as  the  words 
"for  other  public  improvements"  must  be  con- 
strued under  the  rule  of  eiusdem  generis. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  SI  1014,  1020.] 

4.  MUNICIPAI.   CoapORATlons   <S=>935  —  lu- 
pkovemknts~powkb  to  abbess— cubativb 
Bono  Act. 
Tbe  validating  clause  of  the  bond  act  making 
issuance  of  bonds  conclusive  of  the  regularity  of 
the  iM<oceedings  prior  thereto  does  not  eliminate 
the  question  m  power  of  a  dty  council  to  levy  an 
assessment  for  the  improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1961.] 

In  Bank.  Appeal  from  Superior  Court,  Lob 
Annates  County ;  Willis  I.  Mcnrlscm,  Judge. 

Action  1v  Bllen  Thnupson  and  othen 
against  O.  H.  Hance,  Treaanrer  of  the  Oty 
of  Lob  Angeles,  and  others.  From  an  adverse 
judgment,  ]>lteUntlfl8  vpeoL  Beversed. 

Delmas,  Imel  &  Banks,  of  Loe  Angeles  (Del- 
phln  M.  Delmas,  of  Los  Angeles,  of  counsel), 
for  appellanta  Albert  U  Stephms,  E.  B. 
Young,  Marshall  Stlinson,  F.  O.  Austin,  and 
Swanwlck  &  McCormid^,  all  ot  Lob  Angeles, 
for  respondents. 

MELVIN,  J.  FlalntifCs  appeal  from  a  Judg- 
ment entered  after  defendant's  demurrer  to 
the  complaint  had  been  sustained.  The  ac- 
tion was  instituted  for  tbe  purpose  of  resist- 
ing payment  of  bonds  which  were  soo^^t  to 
be  made  a  lien  uprai  property  within  a  dis- 
trict assessed  to  pay  for  certain  improvements 
on  a  portion  of  Hill  street,  in  the  dty  of  Los 
Angeles,  and  for  the  cost  of  the  construction 
of  a  tunnel  extending  for  a  part  of  the  dis- 
tance traversed  by  it  under  a  portion  of  said 
street  It  appears  from  the  averments  con- 
tained in  the  complaint  that  on  December  29, 
1911,  the  dty  eoundl  of  tbe  dty  of  Los  An- 
geles adopted  and  the  mayor  of  said  dty  ap- 
proved a  certain  ordinance  declaring  the  In- 
tention "to  Improve  a  portion  of  Hill  street, 
and  to  construct  a  public  tunnel  under  a  pota- 
tion of  said  street,  and  determining  that 
bonds  shall  be  Issued  to  represent  the  cost 
thereof,  and  declaring  the  work  or  improve- 
ment to  be  of  more  than  local  or  ordinary 
public  benefit  and  that  the  expense  of  said 
work  shall  be  assessed  up<Mi  a  district" 

By  the  first  section  of  said  ordinance  It  was 
declared  that  the  public  convenience  requir- 
ed and  that  It  was  the  intoitlao  ot  the  Atr 
covncU  to  order  cartain  wf^  Induding  a 
tunnel,  which  was  to  iderce  a  hill  some  90 
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feet  In.  lid^t  iDterreoJiig  between  tbe  level 
poitl<ais  ot  said  Hill  street,  at  Vlret  street 
and  at  Temple  street  Hill  street  bad  been 
previously  graded  offidaUy  npcm  the  part  of 
It  extending  over  tbe  mound  tbrongh  irtildt 
the  tunnel  was  to  pass.  Scnne  of  the  see* 
tlons  of  the  ordinance  related  to  the  perform- 
ance of  street  work  on  the  offltiial  grade  of 
HUI  street 

By  tbe  second  sectioo  tbe  contemplated 
work  was  declared  of  more  than  local  or  or- 
dinary pnbllc  benefit  and  the  cotrndl  desig- 
nated a  district  thus  to  be  benefited,  and  by 
the  next  section  annouDced  that  certain  de- 
scribed lots  of  lands  should  be  assessed  to 
IHiy  t&T  the  cost  of  that  improvement. 

The  ordinance  contained  a  direction  to  the 
dty  engineer  to  prepare  a  diagram ;  a  find- 
ing that  the  cost  of  work  along  the  line  of 
the  street  to  be  Improved  would  be  more  than 
50  c^ts  per  front  foot;  a  statement  of  the 
determination  of  the  council  to  Issue  serial 
bonds  (describing  them  in  detail);  and  an 
annooncenuot  that  the  bonds  were  to  be  Is- 
sued in  acocmlanGe  ^th  the  provisions  of 
"'An  act  to  provide  a  s^tem  of  street  im- 
provement bonds  to  represent  certain  assess- 
ments for  the  cost  street  vrotk  and  im- 
provement within  munlctpalitles,  and  also  for 
the  payment  of  such  bonds,'  approved  Febru- 
ary 27,  1S93,  and  of  all  acts  sapplementary 
thereto  or  amendatory  thereof."  This  by-law 
also  contained  provisions  for  posting  and  pub- 
lication of  notices  of  the  work  and  of  the  pas- 
sage of  the  ordinance  itself. 

The  pleading  recites  In  detail  the  proceed- 
ings following  tbe  adoption  of  the  ordinance 
including  the  preparation  and  approval  of  the 
dty  engineer's  diagram  and  the  other  neces- 
sary steps  d<Hie  In  amformlly  with  "  'An  act 
to  provide  for  work  upon  streets,  lanes,  alleys, 
courts,  places,  and  sidewalks,  and  for  the  con- 
struction of  sewers  within  municipalities,'  ap- 
proved March  18,  1886,  and  the  acts  amenda- 
tory thereof,"  culminating  In  the  letting,  ex- 
ecution, and  perfbrmance  ot  a  caitmct  for 
the  work.  Tbea  follow  allegations  of  the  ac- 
ceptanoe  of  the  work,  the  aaseesmoit  hy  the 
board  ot  public  works  to  cover  the  cost  of 
the  improvement;  the  issuance  of  a  warrant 
to  the  contractor's  assignees ;  and  the  deliv- 
ery to  them,  after  the  full  expiration  of  35 
days  of  certain  street  improvement  bonds. 
Plaintills  aver  that  they  own  property 
against  which  certain  ot  these  bonds  have 
been  issued;  their  refusal  to  pay  the  claims 
represented  by  said  bonds;  and  the  conse- 
quent threat  and  preparation  to  sell  thdr 
land  to  pay  tiie  said  bonds.  They  pray  for 
the  equitable  relief  suitable  to  prevent  such 
results,  and  ask  that  the  bonds  be  declared 
invalid  and  void.  It  Is  to  be  remembered  al- 
as that  the  complaint  contains  an  accurate 
description  of  the  tonnel  and  a  statement 
tb&t  it  was  designed  and  is  used  solely  tor 
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the  passage  of  pedostalanfl  and  y^diem,  be- 
ing one  otf  tbA  moife  AvQuented  Ouavagbluta 
of  the  dty. 

ApiteUaxits  oootead  that  the  Iniprovem^ 
— or  that  part  of  it  reprssented  by  the  tun- 
nel—was made  without  authority,  and  Owt 
the  dty  was  nsi*d<Maied.wlth  itawer  to  levy 
a  local  aBseaanMni  to  pay  tar  said  tonnd. 
Be^Mmdents  asMft.that  ample  authority  Is 
provided  by  Qib  atatnta  coaunonly  known  as 
the  "Vrooman  Act"  (St  1S8C,  p.  147)  and  the 
amendments  thereto.  eqieclaUy  that  <mF  1911 
(Stats.  1911,  p.  026).  TUs  law  give*  to  the 
dty  council  aothority.  vrtienever  the  pnbllc 
interest  or  convenience  may  require,  to  or- 
der— 

"the  whole  or  any  portion,  ather  in  length 
or  wMtb.  of  any  one  or  more  oC  tbe  streets, 
avenues,  lanes,  allqys,  courts,  places,  boulevards, 
bigbways,  crossings,  intersectionB  or  public  ways 
of  any  ancb  city  graded  or  regraded  to  the  of- 
fidal  grade,  planked  or  replanked,  paved  or  re- 
paved,  *  *  *  and  to  ordw  the  aHutmetioo 
or  reconstruction  ther^  of  sidawalks,  cross- 
walks, culverts,  bridges,  gutters,  *  •  •  and 
channels  for  sanitary  and  drainage  purposes, 

*  *  *  hydrants  and  appliances  tar  in  pro- 
tection, tunnels,  viaducts,  conduits  and  subways, 
breakwatm,  levees,  bulkheads  and  walls  of  n>i^ 
or  other  material  to  protect  the  same  from  over- 
flow or  injury  by  water,  •  •  •  and  the  con- 
stmcticn  or  reconstrnctira  in,  ovw  or  through 
property  or  rights  of  way  owned  by  such  city,  f>f 
tunnels,  sewers,  ditches,  drains,  conduits  and 
chflnntds  for  sanitary  and  drainage  purposes  or 
eithM-  or  both  thereof,  with  necessary  outlets, 

*  *  *  and  to  order  any  woik  to  be  dime  which 
shall  be  deemed  necessary  to  improve  the  whole 
or  any  portion  of  such  streets,  avenues,  side- 
walks, lanes,  alleys,  oourts,  places  or  public  ways 
or  property  or  rights  ot  way  of  sudi  dty." 

[1  ]  It  Is  evident  to  us  that  this  statute  does 
not.  In  and  of  itself,  give  to  the  dty  council 
the  power  to  construct  such  a  tunnd  as  the 
one  described  In  the  complaint  in  this  case. 
Nor  does  the  "Vrooman  Act,"  or  any  one  of 
its  amendments,  ctm&r  npcm  the  dty  coun- 
cil authority  to  aaseas  tbe  cost  of  any  such 
ImproTonent  iQM>n  a  local  district  The 
"Trotnnan  Aef '  Is  a  street  Improvement  act 
The  instrumentalities  mentioned  tber^  and 
In  the  amendments  thereto  are  tiune  used  in 
connectl<m  with  the  Improvm^t  of  stre^ 
The  word  "tunnels."  as  employed  In  these  stat- 
utes, is  not  susceptible  of  the  Interpretatioii 
which  respondents  would  give  to  it  namdy. 
Independent  subterranean  avenues  for  traveL 
The  word  is  used  In  such  manner  as  to  leave 
no  doubt  that  it  has  reference  to  tunnds  tor 
the  purpose  of  draining  surface  streets.  As 
first  used  in  the  above  quotation  the  word 
appears  In  aasodation  with  "viaducts,  cmj- 
dults,"  and  other  words  applying  to  means  ot 
contr<^ling  surplus  waters,  and  is  followed  by 
the  expres^on  "to  protect  the  same  from 
overflow  or  injury  by  water."  Ttie  words 
"the  some**  refer  to  the  streets  and  other  pub- 
lic placte  enumerated  in  the  first  secthKi  of 
tbe  act  It  is  t^ln  that  the  "tunnels"  here 
mentlmed  are  mere  auxiliaries  to  pnpet 
drainage  of  a  street,  square,  or  other  pnbUe 
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plaoft.  Used  a  aectwd  time  tn  seetkm  2  of 
the  "VTOoman  Act,"  aa  amoided  in  1911,  we 
find  the  word  "tnnn^"  embraced  In  tbe  part 
of  the  act  giving  power  to  the  council  tor  the 
constmctlon  over  or  throu^  rights  of  way  or 
property  owned  1^  the  dty  of  "eewera,  dttdi- 
ee,"  etc.,  "for  sanitary  and  drainage  purposes 
or  ^tber  or  both  thereof,"  Indicating  that  the 
"tannels"  designated  were  to  be  mere  Instm- 
mentalltles  for  the  elimination  of  storm  wa- 
ters or  sewage.  The  closing  words  of  section 
2  of  the  act  of  1911  quoted  herein  emphasize 
the  fact  that  the  statute  !s  a  street  Improve- 
ment act,  and  not  one  for  the  authorization 
of  the  construction  of  a  tunnel  for  the  ac- 
commodatl<m  of  part  of  the  traffic  of  a  great 
dty.  It  is  argued  that  as  only  commas  are 
used  In  tbe  section  from  which  we  have  quot- 
ed It  Is  possible  to  divorce  the  words  "to  pro- 
tect the  same  from  overflow,"  etc.,  from  the 
enumeration  of  Instrumentalities  preceding 
that  expression.  If  there  were  any  possible 
doubt  upon  this  subject  it  would  be  removed 
by  an  examination  of  another  act  of  1911  ap- 
proved two  days  later  than  the  amendment  to 
the  Vrooman  Act"  Tbe  statute  sometimes 
known  as  "The  Improvement  Act"  (Stats. 
1011,  p.  730),  has  a  section  2  exactly  like  the 
one  ^mllarly  numbered  In  tbe  amradment  to 
the  "Vrooman  Act,"  except  that  semicol<mB 
are  used  to  divide  the  groupings  of  words. 
We  find  the  following  expressions  ther^ 
pnnctnated  aa  hare  Indicated: 

"Pipeg,  hydrants  and  oppUances  for  fire  pro- 
tection ;  tunnels,  viaducts,  conduits  and  subways, 
breakwaters,  levees,  bulkheads  and  walls  ol  rock 
or  other  material  to  protect  the  same  from  over- 
flow or  injury  by  water." 

This  punctuation  amounts  almost  to  a  dem- 
onstration that  the  legislative  Intent  did  not 
extend  to  the  conferring  upon  city  councils  of 
power  under  the  "Vrooman  Act"  to  construct 
tunnels  for  purposes  of  public  travel.  In  the 
case  of  Gassner  v.  McCarthy,  160  Oal.  82, 116 
Pac.  73,  this  court  held  that  provisions  of  the 
charter  of  the  city  and  county  of  San  Fran- 
disco,  substantially  Identical  with  those  of 
tbe  "Vrooman  Act,"  did  not  authorize  a  dis- 
trict assessment  to  meet  the  cost  of  a  tunnel. 

[2]  It  Is  equally  clear  that  the  tunnel  here 
under  discussion  does  not  come  within  tbe 
purview  of  the  "Vrooman  Act"  as  a  mere 
part  of  the  street  Itself.  Respondents  dte 
Sears  v.  Crocker,  184  Mass.  686,  69  N.  B.  827, 
100  Am.  St  Rep.  677,  as  authority  upon  the 
-proposition  that  a  subway,  rsader  certain  con- 
ditions, may  be  regarded  as  Intimately  a 
part  of  a  public  street  It  is  true  that  tbe 
Supr^ne  Court  of  Massaehoselts  In  that  case 
decided  tbat  no  additional  aervitode  was  tak- 
en by  die  dty  of  Boston  In  constructing  a 
subway  below  tbe  surface  of  a  public  street, 
but  the  tacts  before  the  court  in  that  case 
differed  greatly  from  those  presented  by  this 
record  aa  a  brief  quotation  from  tbe  <qpinion 
of  the  learned  Chief  Justice  of  the  Supreme 
Court  of  Maasachusetta  wUl  indicates 
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"In  the  present  ease  tbe  travel  wbUsh  is  being 
provided  for  is  from  place  to  place  within  tlie 
city.  There  are  stoppmg  plaeefl  on  the  subway 
at  convenient  poinu.  In  that  respect  it  is  dif- 
ferent from  a  tnnsd  designed  only  or  chiefly 
for  travel  for  Iwig  distances.  The  new  method  is 
a  substitution  in  part  of  a  subterranean  use  of 
the  streets  for  a  use  of  their  surface  for  the 
same  general  purpose.  It  Is  imprecticalde  to 
have  direct  conununication  between  the  premie* 
68  of  abutters  and  the  cars  in  the  tunnd,  but 
by  going  a  short  distance  access  to  tbem  may 
be  had  from  any  place.  We  are  of  oplnloft  that 
this  use  of  the  streets  is  within  the  purposes 
for  which  the  lan^  were  taken,  and  that  no  ad- 
diticmal  servitude  is  created  by  it" 

The  tunnel  we  are  dealing  with  Is  cme 
having  no  Intermediate  ctnnecticm  betweea 
Ita  terminal  portals  with  tbe  surface  above, 
and  moreover,  it  does  not  follow  the  Unea 
at  Hill  atareet  tbrongbout  its  entire  length. 
In  that  respect  it  Is  mora  mUlke  a  part  of 
the  street  than  the  Stockton  street'tannel  In 
San  Frandsco,  of  which  Mr.  Justioe  Slots,  in 
delivering  tbe  oplnl<m  of  this  court  in  Mar- 
dis  V.  McCarthy,  162  CaX  94r-108,  121F»e; 
380,  898,  said: 

"We  doubt  whether  the  Construction  of  a  tun- 
nel 'in  or  under'  a  stzaet  is  fairly  to  be  resarded 
as  a  repair  or  improvanent  of  the  street** 

[3]  It  being  dear  that  tbe  g^eral  slaiuies 
rating  to  street  Improvements  are  not  sufll- 
dent  In  and  of  tbemsdves  to  uphold  the  as- 
sessment attacked  by  plalntifTs,  we  will  ex- 
amine the  a^oment  of  respondents  to  tbe 
effect  that  tn  the  charter  of  the  city  of  Los 
Angeles  is  fmmd  the  anthorizatioa  and  the 
ccHLf«rfng  of  power  wfalefa  supports  the  xffo- 
ceedings  taken  to  construct  the  Hill  street 
tunnd,  and  to  assess  the  cost  thereof  upon  a 
benefited  district  Prior  to  tbe  passace  of 
the  ordinance  by  whidi  the  construction  of 
the  Hill  street  tunnel  was  ordered  tbe  dar- 
ter of  Los  Angeles  had  been  amended.  By 
section  2  of  the  amended  durter  (Stats. 
1911,  pv  2069),  it  Is  provided  that: 

dty  of  Los  AsKdes,  in  addition  to  an; 
other  powers  now  held  by,  or  that  may  hereafter 
be  granted  to  it  under  the  Constitution  or  laws 
of  the  state,  sliall  have  the  right  and  power 
•   *  •  •* 

These  words  are  followed  by  the  enumera- 
tion of  many  apedflc  r^hts  and  powera.  Tbe 
eleventh  subdivision  gives  to  the  dty  power: 

"To  acquire  by  purchase,  lease,  condemnation 
or  otherwise,  or  to  consb-uct  nnd  to  own,  main- 
tain, equip  and  operate  tunnels,  conduits,  via- 
ducts and  subways;  to  regulate  and  control  the 
use  thereof,  and  to  fix  and  collect  charges  for 
such  use." 

The  thirteenth  subdivision  is  In  the  fol- 
lowing language : 

"To  establish,  lay  out  open,  extend,  widen, 
narrow,  or  vacate,  pave  or  repave,  or  otherwise 
improve  streets,  lanes,  alleys,  boulevards,  crosS" 
icgs,  coiuts,  and  other  highways  and  public 
places." 

Tbe  nineteenth  U  aa  follows: 

"To  levy  and  collect,  or  cause  to  be  levied  ,and 
collected,  assessments  upon  property  accordiug 
to  frontage,  or  upon  property  in  districts  ac- 
cording to  beneflts,  to  pay  for -the  ia^trovement 
of  streets,  or  for  tbe  construction  in  any  pub- 
lic street,  alley  or  other  public  place,  or  in  any 
right  of  way  owned  by  the  .cUyi  o£  sewet^  drains, 
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water  or  em  mainB,  and  lines  and  conduits  for 
trausmittins  electric  current,  and  other  pipes, 
mains,  lines  and  condolts,  or  for  other  pabhc  im- 
proTemeots." 

The  thirty-ninth  subdlTlalon  of  oectlon  2 
provides  that: 

"Tite  powers  confrared  by  this  article  shall  be 
exercised  by  ordinance,  except  aa  otherwise  pro- 
vided in  tbi«  charter." 

Respmideiita  assert  that  these  provisions 
^ve  to  the  dty  coondl  the  right  to  construct 
tonnels,  to  assess  districts  to  pay  for  such 
InvroTements,  and  to  proceed  to  do  these 
things  either  by  pow«r  ccmferred  by  general 
statute  or  by  authority  given  by  virtue  of 
the  charter.  Examining  these  parts  of  the 
charter  we  &11  to  find  any  authority  in  the 
dty  to  levy  an  assessment  upon  a  district  for 
the  cost  of  such  construction.  Conceding 
that  Bubdlvlsloa  11  ^ves  the  poww  to  con- 
struct a  tunnel  such  as  this  for  tlie  use  of 
the  pubUe,  and  tliat  subdivision  13  sEtends 
such  power  to  Include  the  subsequent  im- 
ppovement  and  repair  of  a  tunnri,  we  find 
nothing  In  subdivision  19  or  in  any  other 
part  of  the  charter  authorising  the  assess- 
ment of  a  district  tor  the  purpose  of  raising 
the  amount  necessary  for  the  Initial  estab- 
lishment of  a  tunnel,  as  distinguished  from 
the  repair  or  improvement  of  an  existing 
subterranean  avenue.  The  words  "or  for 
other  public  Improvements"  must  be  con- 
strued in  omnectlon  with  the  other  parts  of 
the  subdivision  which  relate  to  the  Improve- 
ment of  public  streets  or  the  construction  in 
public  streets  or  places  of  conveniences  for 
sanitation,  drainage,  and  the  trai^misslon  of 
water,  heat,  electrtdty,  gas,  and  the  like. 
To  ccHistme  the  words  "for  other  public  im- 
provemmts"  aa  conferring  a  power  to  assess 
tor  a  tunnel  of  this  sort  would  be  to  wrench 
them  from  their  context,  and.  Ignoring  the 
rule  -of  ejusdem  generis,  to  give  them  a 
meaning  at  variance  with  the  obvlona  legis- 
lative Intent  it  Is  difficult  to  believe  that, 
in  a  provision  intended  by  the  fraraers  of 
the  charter  to  confer  in  terms  the  right  to 
assess  a  district  for  tbe  improvement  of  ex- 
isting streets,  the  higher  power  to  raise 
money  for  the  construction  of  a  costly  tun- 
nel wonld  be  given  in  the  general  phrase 
"tor  other  public  Improvements." 

Respondents  dte  Mardls  v.  McCarthy, 
supra,  as  sustaining  their  claim  of  antbor- 
Ity  under  the  charter,  but  the  provisions  of 
tbe  charter  of  the  dty  and  county  of  San 
Frandsco  which  we  reviewed  In  that  case 
were  explidt,  and  by  them  the  board  of 
supervlsoi's  was  clearly  authorized  to  order 
the  construction  of  tunnels  and  to  provide 
therefor  by  district  assessments.  ,  In  that 
case  and  In  the  later  case  of  Hayne  v.  <Mty 
and  County  of  San  Frandsco,  162  Pac.  626, 
we  were  dealing  with  a  charter  which  in  Its 
enumeration  of  the  powers  of  the  supervis- 
ors with  reference  to  tunnels  went  far  be- 
yond the  provlaloDS  of  the  charter  of  Los 
ikUgeles  In  respect  to  the  dty  council.  Nei- 


ther of  those  dedslont  supports  the  podtkm 
of  respondents  in  this  case. 

[4]  Respondents  contend  that  the  validat- 
ing clause  of  the  bond  act  makes  the  Isso- 
ance  of  the  bonds  conduslve  of  tbe  ngth 
larity  of  the  proceedings  prior  thereto,  but 
this  question  is  not  Involved.  The  dty  coun- 
cil lacked  power  to  levy  the  assessment  on 
the  property  in  the  designated  district. 
Therefore  the  method  employed  la  not  ma- 
terial. 

It  follows  that  the  judgm«it  must  be  re- 

versed,  and  It  is  so  ordered. 

We  concur :  ANGELTjOTTI,  C.  J. ;  SLOSS» 
J.;  HENSHAW,  J.;  LOBIGAN,  J.;  SHAW, 
J.;  LAWLOR,  J. 


GRAY  et  aL  v.  RECLAMATION  DIST.  NO. 
1600  et  al.    (Sac.  2665.) 

(Supreme  Court  of  Oalifomia.  Mardi  14,  1917. 
Rehearing  Denied  April  12,  1S17.) 

1.  Naviqablb  Waters  «=>2— EquAL  Ihtkb- 
EST  OF  State  and  Nation. 

In  the  preservation  and  devdcqfunent  of 
navigable  inland  waterways,  the  nation  and  the 
state  have  a  common  intenst. 

riM.  Note.— For  other  enea,  see  Navigable 
Waters,  Cent  Dig.  |S  2,  68.] 

2.  Navigable  Watebs  ^=a6  —  Reclauatioit 
Pboject— Report  of  Commission. 

St.  19U  [&X.  Sess.]  p.  117.  dedarinff  that 
navigation  and  reclamation  problems  shall  be 
solved  acccHxling  to  plan  of  California  Debris 
Commission  with  sncn  amendments  and  modifi- 
cations  as  the  state  reclamation  board  might 
make,  made  the  report  of  the  California  Debris 
Commission  to  this  extent  the  law. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  SS  17,  19,  20,  22-24,] 

3.  Dbaihs  €=3l3— Cbeaiioh  or  Bccxjucatiox 
District— Statctb, 

St  1918,  p.  180,  creating  redamatton  dis- 
trict ie(X>,  IS  a  public  statotei  and  eonstme- 
tion  of  levees  therein  provided  u  a  part  ot  its 
execution. 

[Ed.  Not&— For  other  cases,  sea  Drains^  Cmt. 
Dig.  14.] 

4.  Dbains  «=s>1S  —  Duty  ot  Rxclamatxoit 

DiSTBICT. 

When  Reclamation  District  IBOO,  created 
by  St  1913,  p.  130,  accepted  its  charter,  it 
became  obligated  to  build  levees  therein  pro- 
vided, and  its  duties  were  pnblie  and  not  private 

In  nature. 

CBd.  Note.— For  other  eases,  ses  Dnlna,  Oat, 

Dig.  H  U,  13.1 

6.  Navigable   Watexs  i^2  —  Pown  of 

Statu  to  Conteol. 
The  right  of  control  over  navigable  waters 
embraces  power  to  do  anything  suoservine  the 
purpose,  and  when  the  act  is  done,  if  pnraCe 
property  is  not  taken,  pnqterty  owners  anat 
yield  uncompensated  obedience. 

W:Ed.  Note.— For  other  cases,  see  Navigable 
aters,  Cent  Dig.  f|  2,  63.] 

6.  COUUEBCE  «=>1S— Fedkbal  CoHmoi/— Re- 

UTXCIf  TO  FBDSBAI.  PoWXB. 

The  general  power  at  iho  federal  government 
to  control  navigable  waters  is  found  in  the 
constitutionai  grant  to  regulati^  commerce,  and 
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state  control  Is  only  secmdary  to  such  au- 
thority. 

7.  Navigable  Wateks  ®=»2—Contbol— Po- 
lice POWEB. 

The  federal  or  state  control  of  streama  for 
navigatioii  purposes  is  an  exercise  of  police 
power,  although  the  guestion  in  a  particular 
case  of  whether  the  proper  limits  of  police  power 
have  been  exceeded  is  one  of  fact. 

WEd.  Note.— For  other  cases,  see  NaTigable 
aters.  Cent  Dig.  8S  2,  63.] 

8.  Drains  «=»1— Reclamation  Pboject^Po- 

LICB  PoWEB. 
Drainage  and  reclamation  of  lands  apart 
from  question  of  navigalHUty  is  a  legitimate  ex- 
ercise of  the  state  police  powers. 

[Ed.  Note.— Fw  other  cases,  see  Drains,  Cent 
Dig.  I  1.] 

9.  Deains  «=s»57  —  Ebclamation  Project  — 
VALiDiTT  OF  Acts. 

If  a  particular  act  in  carrying  out  a  recla- 
mation project  is  within  the  limits  of  police 
power,  it  is  valid,  and  individuals  have  no  cause 
of  actioD,  although  suffering  injury ;  such  loss 
being  damnum  absgae  injuria,  and  in  some  in- 
stances property  may  be  completely  destroyed 
for  this  purpose. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
I>ig.  f§  67,  69.] 

K^Dhainb  «=957— Reclamation  Pboject— 

TeHPOBABT  iNJtJET  TO  LAND. 

The  raising  of  a  flood  plane  in  a  reclamation 
project  temporarily  flooding  plaintiff's  land,  and 
which  will  end  when  the  project  is  completed, 
and  which  plaintiffs  may  protect  themselves 
a^inst,  is  done  under  a  legitimate  exercise  of 
police  power,  and  plaintiffs'  loss  is  damnum 
absque  injuria. 

tHg^i^il^'^]^  Drains,  Cent 

11.  CONSTITUTIONAI,  LAW  «S>81  —  "POLICB 
PoWEB." 

Police  power,  in  its  final  analysis,  Is  the 

powov  to  govern. 

[Ed.  Note.— For  other  cases,  see  Constitutton- 
al  Law,  Cent  IMg.  |  148. 

For  other  definitions,  see  Words  and  Phraaes.- 
First  and  Second  Series,  Police  Power.] 

12.  Constitutional  Law  ^=>81  —  Euinbnt 
Domain  4=»69— Distinction  between  "Po- 
lice Power"  and  "Eminent  Domain." 

uncompensated  submission  of  property  own- 
era  IS  exacted  in  exercise  of  police  power,  while 
in  ^inent  domain,  compensated  obedience  tot 
taking  or  damaging  private  property  is  the  own- 
er s  constitutional  right 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  148;  Eminent  Domain, 
Cent  I>ig.  Si  171-179. 

F«  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Eminent  Domain.] 

13.  Eminent  Domain  <s=»70— Police  Powbb 
—Reclamation  PaOJECTV-*'DAMAQED." 

Const.  Ark.  art  2,  §  22,  providing  that  pri- 
vate property  shall  not  be  "taken,  appropriated 
or  damaged  for  public  use,"  without  compensa- 
tion, does  not  abridge  exercise  of  police  pow- 
er, and  does  not  apply  to  temporary  damage 
resuitmg  from  a  reclamation  project;  the  word 
'damaged"  not .  referring  to  acts  which  are 
damnum  absque  injuria. 

[Ed.  Note.--For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  US  174,  175. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Damage— Damages.] 


14.  Watebs  and  Water  Corinea  ^=>SS— 
Natural  Water  Coubab"  —  "DEmi  01? 

Water  of  Ons  Foot  Axako  the  I/tka  or 
Greaii»t    Drpbebsion"  —  Becuuiation 

Project. 

Sutter  basin  in  reclamation  district  1500 
tioes  not  ctmstitute  a  "natural  water  course," 
smce  it  has  no  well-defined  channel,  a  "depth 
of  water  of  one  foot  along  the  line  of  greatest 
•-lepreesictti"  meaning  an  expanse  of  watnr  a  mile 
on  .either  side. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Natural  Water  Coarse.] 

15.  Evidence  ^t=92D— Jttdiozal  Notice — Rb- 
F0RT8  OF  Commission. 

The  court  will  take  Judicial  notice  of  re< 
porta  of  California  D6bris  CommissioQ,  and  of 
state  engineers,  which  have  been  adopted  by 
statutes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  36,  37,  39,  4^-46,  48.] 

16.  Evidence  «=>10(5),  11— Judicial  Notice 
— Land  and  Water  Conditionb, 

The  court  will  take  Judit^al  notice  in  rec- 
lamation proceedings  of  state  history,  topogra- 
phy, and  general  land  and  water  couoitlons. 

[Ed._Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  18,  15,  18.] 

17.  Appeal  and  Error  «=»837(1(K— Review- 
Evidence  Not  m  Rkcoiud— GouBr'a  View 
OF  Premises. 

The  fact  that  the  coart  viewed  premises  to 
understand  evidence,  given  concerning  recla- 
mation project,  cannot  be  considered  on  appeal 
as  the  taking  of  independent  evidence  not  con- 
tained in  the  transcript  and  supportiog  his 
finding. 

[Ed.  Nete.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3267.] 

18.  Waters  and  Water  Courses  «:=»115  — 
Surface  Waters." 

"Surface  waters"  are  those  from  rainfall, 
snows,  or  springs  which  final^,  in  obedience 
to  natural  law,  gather  into  well-defined  chan- 
nels, then  becoming  defined  streams. 

,  Jd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Gent.  Dig.  |  126. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surface  Water.] 

19.  Drains  «e=!>4S— Right  op  Reclakation 
District— Pbotbction  AaAinST  Flood  and 
SuBFACE  Waters.  - 

A  reclamation  district  may  protect  and  levee 
against  flood  waters,  and  it  is  immaterial  that 
surface  waters  may  form  some  part  of  t^e  vol- 
ume ;  there  being  an  adequate  channel  left  to 
take  care  of  the  surface  water. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dfg.  g  55.] 

20.  Constitutional  Law  <S=>92  —  Vested 
Rights— Ab ROGATION  OF  Phopertt  Rule. 

Where  a  rule  of  prmerty  has  grown  up  on 
the  principle  of  stare  decisis,  it  may  b«  ab- 
rogated by  court  or  ^legislature,  since  a  rule 
of  property  is  not  a  vested  right  which  may  not 
be  taken  away  without  compensation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  EUg.  18  174,  175,  178-180,  207, 
226-227,  287.] 

In  Bank.  Appeal  frcon  Snperiw  Court, 
Sutter  Oonnty ;  Emmet  Seawell,  Judge. 

Action  by  Samuel  Gray  and  others  against 
Reclamation  District  No.  ISOO,  and  others. 
Judgment  tor  plaintiffs,  and  d^endants  ap- 
peal.  Reversed  and  remanded. 
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A.  0.  &  H.  L.  Hoston,  of  Woodland,  and 
Devlin  ft  Devlin,  of  Sacramento,  for  appel- 
lants. Sullivan  &  Sullivan,  and  Theo.  J. 
Roche,  of  San  I^andsco,  amid  curiae.  Law- 
rence Scbilllg,  U.  E.  Sanborn,  and  Arthur 
W.  Coats,  aU  of  Yuba  City,  and  W.  H.  Garlin, 
of  MarysvUle,  tar  respondents. 

HENSHAW,  J.  Above  the  confluence  of 
Feather  river  with  Sacramento  river  lies  a 
vast  V-shaped  tract  of  land.  Much  of  this 
land  Is  swamp  and  overflowed  land  of  the 
character  contemplated  by  the  Arkansas  Act, 
and  title  to  it  passed  to  the  state  of  Califor- 
nia by  virtue  of  that  act  Defendant  rec- 
lamation district  l&OO,  or^nlzed  for  the  pur- 
pose of  reclaiming  the  portion  of  this  land 
within  Its  boundaries,  was  proceedli^  with 
the  work  of  levee  construction  when,  at  the 
Instance  of  these  plaintiffs,  who  for  general 
purposes  may  be  described  as  owners  of 
land  within  the  same  triangle,  lying  to  the 
north  and  east  of  the  lands  of  the  reclama- 
tion district,  and  fronting  upon  Feather  riv- 
er, the  work  was  stopped  by  a  prohibitory  in- 
junction of  the  trial  court.  Still  further,  a 
mandatory  Injunction  was  decreed,  by  which 
the  defendant  reclamation  district  was  or- 
dered to  destroy  the  levees  which  already  It 
bad  constructed. 

The  district  Is  the  lame  district,  the  work 
the  same  work,  the  law  <^  the  creation  of  the 
district  the  same  law,  that  were  considered 
in  Reclamation  District  No.  ISOO  v.  Superior 
Court,  171  Cal.  672,  154  Pac.  845. 

The  geidoglcal  and  t(q»Kraphic»l  condi- 
tions  concerning  these  lands  and  others  simi- 
larly situated  have  been  the  subject  of  fre- 
quent exposition  by  this  and  other  courts. 
For  a  general  review  of  these  £acts  reference 
may  be  made  to  Kimball  v.  BedamaUon,  etc.. 
Comm.,  46  OaL  344;  Hagar  v.  Yolo  Co..  47 
Gal.  222;  Dean  v.  Davis,  61  OaL  406;  North 
Bloomfleld  Q.  M.  Ca  v.  Keiyser,  68  Cal.  816; 
People  V.  Gold  Run  D.  ft  M.  Co.,  66  Cal.  138, 
4  Paa  1152,  66  Am.  Rep.  80;  Lamb  v.  Rec- 
lamation DUt,  73  Csa.  125, 14  Pac.  625,  2  Am. 
St.  Rep.  775 ;  McDanlel  v.  Cummlngs,  83  Cal. 
615,  23  Pac.  795,  8  L.  R.  A.  575 ;  Gray  v.  Me- 
Wllliams,  98  Cal.  167,  32  Pac.  976,  21  L.  R. 
A.  593,  35  Am.  St  Rep.  163 ;  People  v.  Russ, 
132  Cal.  102,  64  Pac.  Ill ;  People  v.  Sacra- 
mento Drainage  Dlst,  155  Cal.  373,  103  Pac. 
207 ;  Woodruff  v.  North  Bloomfidld  G.  M.  Co. 
(C.  O.)  18  Fed.  761;  North  Bloomaeld  G.  M. 
Co.  V.  U.  S..  88  Fed.  664, 32.  C.  C.  A.  84 ;  Hagar 
V.  Reclamation  Dist.,  Ill  U.  S.  701,  4  Sup.  Ct 
66S,  28  L.  Ed.  569.  Summarizing  for  the  con- 
venient consideration  of  the  questions 
here  presented,  those  conditions  are  the  fol- 
lowing: The  Sacramento  river  and  Its  prin- 
cipal tributaries,  rising  in  the  Sierra  Nevada 
Mountains,  flow  with  high  gradients  onto  the 
low  lying  lands  of  the  Sacramento  valley.  It 
is  declared  tliat  anciently  this  valley  was  a 
shallow  arm  of  the  sea,  and  has  been  reclaim- 
ed from  the  ^cean  by  the  soils  carried  down 
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by  the  rivers  and  deposited  in  it  TbiM  val- 
ley Is  still  low  land,  and  upon  entering  it  the 
high  gradient  of  the  Sacramento  river  nee- 
esearlly  drops  off  to  a  very  low  one,  with  a 
corresponding  arrest  of  current  and  carrying 
capacity.  Fed  by  the  heavy  rains  and  Uie 
mdtlng  snows  of  tiie  mountains,  tlie  onrush 
of  these  waters  overflows  the  banks  of  the 
river  and  the  waters  thmselves  ^read  oat 
over  vast  areas  of  these  low-lying  lands.  Un- 
der the  well-known  principle  of  physios  that 
the  capacity  of  water  to  carry  foreign  matter 
in  suspension  is  dependent  upon  the  velocity 
of  the  water,  and  that  the  Instant  the  ve- 
locity Is  checked  the  water  begins  to  dqxwit 
a  portion  of  the  matter  held  In  suspension, 
the  following  conditions  resulted:  By  the 
checking  of  the  flow  of  the  Sacramento  river 
and  Its  tributaries  at  Its  banks  and  edges 
and  by  the  gradual  deposit  on  top  of  these 
banks  as  the  flood  waters  passed  over  them 
In  slow  moving  sheets,  the  banks  themselves 
and  very,  considerable  tracts  of  land  upon 
either  side  were  raised  to  a  height  greater 
than  that  of  the  lower  lands  bey<Hid. 

Thus  the  rivers  themselves  came  to  move 
along  the  center  of  ridges  of  their  own  con- 
struction. These  ridges  were  highest  In  im- 
mediate proximity  to  the  rivers,  and  sloped 
gradually  downward  to  the  lowest  plane  of 
the  valley.  As  the  flood  watera  poured  out 
of  the  rivers  they  found  their  way  Into  these 
vast  areas  of  lower  lands  lyli^r  on  either 
side  of  them.  These  low  areas  came  to  be 
luLown  as  "basins,"  and  were  bounded  upmi 
the  river  side  by  the  high  lands  constituting 
its  banks,  and  np<m  the  opposite  side  by  no 
well-defined  boundary,  but  only  by  the  nat- 
ural and  gradual  rise  of  the  land  above  the 
possibility  of  flooding.  So  both  as  to  the 
higher  lands  near  to  the  river  and  to  the 
higher  lands  opposite  their  condition  was 
that  of  susceptibility  to  occasional  and  unex- 
pected flooding,  d^widing  in  any  ytax  vpoi 
the  quantity  of  water  whtdi  tlie  river,  called 
upon  and  nnaUe  to  carry  In  its  natural  bed, 
cast  out  over  the  snrrounding  country.  Thus 
as  to  snch  lands  a  man's  taxta  might  escape 
flooding  for  ten  years  and  be  flooded  on  the 
eleventh.  But  the  lower  lying  areas  were 
subject  to  regular  recurrent  annual  floods. 
We  have  spoken  of  these  vast  areas  of  low 
lying  lands  as  basins.  Such  Is  the  de^gna- 
tlon  which  has  been  given  them  by  hydraulic 
engineers.  ITiere  are  several  of  them.  Fol- 
lowing down  the  course  of  the  Sacramento 
river  there  Is)  to  the  east,  flrst,  the  Butte 
basin,  separated  fr<«n  the  Sutter  basin  by  a 
slight  elevation  of  the  land  caused  by  the 
proximity  of  the  Sutter  or  Marysvllle  Buttes 
and  by  tbe  onbankment  or  ridge  built  up  as 
we  have  heretofore  described  by  Butte  creek. 
Next  the  Sutter  basin.  In  which  are  the  lands 
of  defendants,  subject  to  overflow  both  by  the 
waters  of  the  Sacramento  river  and  of  the 
Feather  river.  Below  Sutter  basin  and  stilt 
upon  the  east  side  of  the  river  is  the  Amorl- 
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cun  basin  near  t&e  Junction  trf  the  American 
river  wltii  the  Sacramento,  and  Anally  below 
this  the  Sacramento  basin,  containing  within 
it  the  city  of  Sacramento  Itaelf.  Upon  the 
west  side  of  the  rlvtf  and  opposite  Batte 
basin  and  Sutter  basin  Uee  tlie  Colusa  basin, 
and  bellow  that  and  separated  therefrom  by 
Knight's  Landing  ridge,  itself  the  anci«it 
high  banic  of  Cache  creek  which  snbaeguently 
abandcoied  Its  former  course  into  the  river 
and  tamed  southward,  la  Yolo  basin.  At  all 
times  there  flow  into  these  basins  minor 
streams  usually  known  as  creeks,  which  upon 
the  east  of  the  river  commonly  have  their 
soaroes  in  the  foothills  of  the  Sierra  Nevada 
Mountains,  and  to  the  west  of  the  liver  In 
the  Coast  Range  Mountains.  They  gather 
up  as  well,  of  course,  the  surface  waters  com* 
log  from  the  rainfall  upon  the  lands  them* 
selves.  But  twth  these  dttucaits  of  stqiply  an 
insignificant  as  compared  with  the  vast  vol- 
umes of  water  dcUrered  Into  tliese  taslns 
from  the  Sacramento  river.  The  general 
characteristics  of  all  these  basins  are  similar. 
The  river  pooied  Its  exc«n  waters  Into  th^ 
in  low  places  and  breaks  throocta  the  banks, 
known  as  sloughs,  and  over  the  banks  them- 
selves In  sheets.  These  sloughs  had  well-de- 
flned  diftnn^  as  Otej  cut  through  the  hith- 
er lands  of  the  river  bank^  whldi  channels 
feathered  out  into  nothingness  as  the  slougiu 
poured  th^r  waters  into  the  rast  flat  area  of 
the  basins*  low  lands.  Here  and  there  along 
the  lines  of  these  basins  were  such  sloughs, 
and  always  at  the  lower  end  was  one  through 
whl<^  as  the  river  waters  receded  until  they 
were  below  the  level  of  the  plane  of  the  sub- 
merged area,  the  waters  of  these  basins  were 
gradually  drawn  back  Into  the  stream.  Un- 
til the  basin  Itself  was  filled  to  the  level  of 
the  river,  it  was  not  unusual  for  the  lower 
slough,  as  welt  as  the  upper,  to  be  pouring 
the  river  waters  Into  the  basin,  and,  upon 
the  other  hand,  as  the  waters  In  the  river 
channel  proper  receded,  It  was  not  unusual 
for  the  upper  as  well  as  for  the  lower  slough 
to  aid  in  emptying  the  waters  of  the  basin 
back  into  the  mother  stream.  It  is  with  Sut- 
ter basin  and  Butte  basin  lying  immediately 
above  it  that  we  are  here  concerned.  But 
this  brief  narration  of  the  general  conditions 
has  been  made  necessary  to  an  understanding 
of  one  important,  phase  of  this  litigation 
which  must  be  considered,  and  to  the  due  con- 
sideration of  which  the  following  additional 
facts  are  necessary  to  be  known: 

[1  ]  In  what  baa  already  been  said  we  have 
dealt  with  the  condition  of  the  Sacramento 
liver  in  Its  state  of  nature  before  the  ad- 
vent of  the  white  man.  That  river  was  and 
is  a  navigable  stream.  It  and  the  San  Joa- 
quin river,  which  Joins  It  In  Its  lower  reach- 
es just  above  their  common  inflow  Into  Sui- 
sun  bay)  are  the  two  navigable  Inland  wa- 
terways of  the  state  of  California.  In  the 
preservation  and  developement  of  these  wa- 
terways the  nation  and  the  state  have  a  com- 


mon Interest  and  certain  incontestable  rights. 
With  the  discovery  of  gold  in  the  upper 
reaches  of  all  the  eastern  streams  tributary 
to  the  Sacramento,  as  well,  indeed,  as  upon 
the  ni^r  reaches  of  the  Sacramento  rlv^r 
proper,  hydraidlc  mining  began.  As  a  direct 
consequence  of  this,  enormous  quantities  of 
debris  were  brou^t  down  stream  and  Into 
the  Sacramento  river.  In  .  addition  to  this, 
farming  operations,  by  tearing  up  the  grass 
roots  and  loosening  the  soil,  produced  an 
ero^on  of  all  these  lands  theretofore  not 
known.  In  cranbination,  the  benefldal  result 
was  merely  an  increase  In  the  sedimentation 
of  the  low-lying  swamp  and  overflowed  land. 
The  evil  results  were  many.  The  immense 
quantities  of  detritus  brought  down  by  the 
streams  raised  enormously  the  oed  of  the  riv- 
er, necessarily  lessened  its  depth,  aggravated 
flood  cmidltions,  caused  the  precipitation  of 
large  quantities  of  ''slldcens"  upon  the  ad- 
JSLcmt  farming  lands  to  th^  great  Injury, 
shoaled  San  Pablo  Bay,  and  (so  ran  the  evi- 
dence) lessened  the  depth  of  water  over  the 
bar  at  the  entrance  of  the  Golden  Qate.  The 
navigability  of  the  river  itself  was  serious- 
ly Impaired.  These  condltlpns  were  greatly 
Intensified  by  the  fact  that  Individual  works 
of  reclamation  and  public  works  by  levee  dis- 
tricts, drainage  districts,  and  reclamation 
districts  had  taken  from  the  normal  flood 
areas  immense  tracts  of  land,  so  that  the  wa- 
ters were  checked,  and  by  the  checking  de- 
posited greater  quantities  of  their  sediments 
In  suspension  and  were  forced  over  lands  not 
tlieretofore  subject  to  flood,  and  c(mtinuous- 
ly  Imperiled  leveed  lands,  as  notably  the  city 
of  Sacramento  Itself  and  its  surrounding  dis- 
trict The  attention  of  the  national  govern- 
ment was  directed  to  these  conditions.  A 
California  Debris  Commission  was  appointed 
by  congressional  legislation,  and  hydraulic 
mining  within  the  watershed  of  the  river 
was  limited  to  conditions  to  be  prescribed 
and  permitted  by  this  Commission.  This 
statute  was  upheld  In  United  States  v.  ^'o^tU 
Bloomfleld  Q.  M.  Co.  (C.  C.)  81  Fed.  243,  and 
North  Bloomfleld  G.  M.  Co.  v.  United  States, 
88  Fed.  604,  S2  C.  C.  A.  84. 

[2]  In  1893  Congress  passed  the  act  creat- 
ing the  California  Debris  Commission  (Act 
March  1,  1£93.  c.  1S.S,  27  Stat.  607  [4  U.  S. 
Compiled  Stats.,  p.  4604]).  The  Commts8i(Hi 
gave  to  the  question  exhaustive  study  and  re- 
search, and  made  Its  written  report,  which 
was  approved  by  the  Secretary  of  War  and 
transmitted  to  the  House  of  Representatives 
in  June,  1911.  Devastating  floods  had  oc- 
curred In  1907  and  1908.  As  soon  as  the 
substance  of  the  report  was  made  known, 
the  Governor  of  the  state  Included  In  his  call 
for  a  special  session  of  the  Legislature  the 
consideration  of  this  great  question.  This 
session  was  called  to  convene  on  November 
27,  1911.  and  was  directed— 

"to  enact  laws  and  pass  resoIatlimB.  concerning 
the  report  of  the  Caufomia  Debrii  Commission. 
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•  •  •  and  to  make  an  appropriation  to  pay 
the  exprnses  of  the  state  engineer  in  the  per- 
formance of  such  additional  dudea  as  may  be 
imposed,  and  creating  a  reclamation  board  and 

denning  its  powers." 

The  report  of  the  Debris  Commission  form- 
ulated a  general  plan.  It  was  recognlzod 
that  modlflcatlons  of  this  general  plan  might 
be  necessary,  and  that  the  details  of  It  were 
still  to  be  worked  out  The  reclamation 
board  created  by  the  Legislature  was  called 
into  existence  to  do  these  thlnps.  The  Leg- 
islature declared  that  the  problem  of  navi- 
gation and  reclamation  should  be  solved  In 
accordance  with  the  plan  of  the  California 
l><Sbris  Commission,  with  such  amendments 
and  modlflcations  as  the  state  reclamation 
board  might  make.  The  reiwrt  of  the  Na- 
tional California  Debris  Commission  thus 
and  to  this  extent  became  a  part  of  the  laws 
of  tills  state.  Stats.  Extra  Sess.  1911,  p. 
117. 

A  brief  consideration  of  that  report  here 
becomes  necessary.  Primarily  charged  with 
the  duty  of  maintaining  and  improving  the 
navigability  of  the  river,  the  Commission 
recognized  that  the  solution  of  this  problem 
was  Indlssolubly  and  inseparably  connected 
with  the  control  of  the  flood  waters.  Says 
the  report: 

"The  interests  of  navigation,  debris  control 
and  fiood  control  in  the  rase  of  this  river  are 
so  inseparably  connected  that  it  is  thought  they 
should  be  considered  under  one  general  project. ' 

The  report  found  that  In  the  American  and 
Feather  rivers  alone  there  were  at  least 
300,000,000  cubic  yards  of  material  which 
intist  eventually  pass  down  the  Sacramento 
river  to  tidewater,  and  this  without  refer- 
ence to  the  necessity  of  dc'ei)ening  the  lower 
courses  and  channel  of  the  river  below  Sac- 
ramento, which  were  already  greatly  imped- 
ed by  sboal  water  and  sand  bars.  It  pointed 
out  the  utter  Incapacity  of  the  stream  in 
times  of  high  water  to  perform  any  consid- 
erable part  of  the  duty  of  carrying  these 
waters.  It  discussed  at  Iwgtb  the  geo- 
graphical and  topographical  conditions,  and 
described  with  elaboration  the  **baslns"  as 
In  outline  we  bave  hereinbefore  desolbed 
them.  It  dedared  In  Its  estltnste  that  a  prop- 
er control  of  the  floods  would  result  In  the 
reclamation  of  about  400,000  acres  of  most 
fertile  land.  In  addition'  to  protecting  800,000 
acres  more,  now  reclaimed  but  always  In 
danger.  lEevlewlng  Qie  varlona  suggested 
metliods,  the  Debris  Commission  adopted  tbe 
"by-pass  system"  as  recommended  by  engi- 
neers Grnnsky  and  JbcIuoq  In  1894,  with 
enlargements  Of  the  work  made  desirable  by 
added  knowledge  of  the  enormity  of  tbe 
floods. 

Tbe  t^-paS8  system  contemplates,  first,  tbe 
erection  of  lerees  along  the  Sacramento  river 
and  its  tributaries,  the  closing  up  of  crev- 
asses and  sloughs,  so  that  the  highest  effl- 
dency  may  be  attained  for  navigal>illty  and 
as  a  necessary  concomitant  for  enabling  tbe 


liver  to  carry  debris  and  aid  In  the  scour- 
lug  and  deepening  of  Its  own  channel.  Artl* 
fidal  spillways  or  wlers  are  to  be  construct- 
ed at  designated  points  to  take  out  of  the 
river  its  excess  or  flood  waters,  wblcb  are 
thus  immediately  brought  under  controL 
These  waters  are  to  be  carried  down  defined 
canals  or  channels  in  tbe  basins,  which  are 
known  as  "by-passes."  Throuf^  the  ridges, 
as  at  Kni^t'B  TjOnding,  these  will  be  actual 
canals  dug  throi^h  the  soil.  In  otiber  places 
they  will  be  in  part  surface  canals  bounded 
by  appropriate  levees  upon  either  The 
greatest  of  these  basins,  and  tbe  one  form- 
ing tbe  most  direct  connection  with  tide  wa^ 
ter,  is  the  Tolo  basin.  Banning  with  the 
Colusa  basin  on  the  west  side  of  the  river, 
tbe  by-paaa  In  this  basin  leads  througb  a 
canal  in  the  Wight's  Landing  ridge  Into  the 
Tolo  basin.  By  this  same  system  the  waters 
of  the  smaller  Butte  basin  are  led  by  a  by- 
pass into  the  larger  Sutter  basin  by-pass. 
These  accumulated  waters  are  taken  into  tbe 
enlarged  Feather  river  above  its  Junction 
with  tbe  Sacramento,  controlled  by  apiiropii- 
ate  vlen  and  levees  and  diverted  into  the 
Yolo  basin,  and  by  another  defined  by-pass 
along  Cadw  creek  are  carried  Into  the  main 
stream  at  tbe  delta  lands  near  its  moutb. 

It  Is  with  this  ccmtemplated  work,  as 
ton<Aing  Butte  basin  and  Sntter  basin  ttiat 
we  are  here  prlndpally  concerned.  Abont 
13  miles  above  Colusa,  upon  tbe  east  side  of 
tbe  river,  there  is  a  break  In  the  bank  known 
as  "Moulton's  break,"  through  wtaldi  the 
flood  waters  poured  Into  Butte  badn.  Tbis 
break  Is  to  be  controlled  by  a  wier.  Into 
Butte  twsln  flows  Butte  creek,  wbose  wa- 
ters, with  the  river  waters  of  Moulton  wier, 
are  to  be  carried  a  by-pass  Into  Sutter 
basin,  which,  so  tar  as  may  be  observed,  by 
the  eye,  is  but  a  continuation  of  Butte  basin. 
Butte  creek  discharges  its  waters  Into  Butte 
slough,  which,  as  hereinbefore  pointed  out. 
Is  another  break  In  the  eastern  bank  of  the 
Sacramento  river,  through  which  break  the 
waters  of  tbe  river  four  Into  the  basin  in 
flood  times,  and  through  which  break  tbe 
waters  of  Butte  creek  are  drawn  into  tbe 
Saci-amento  at  Its  lower  stages.  Butte 
slough  Is  to  be  cutDflT,  and  below  it  a  nvler 
known  as  the  "Tlsdale  Wler"  has  been  ct>n- 
structed,  with  a  connecting  by-pass  from  the 
riier  leading  into  the  main  by-pass  of  the 
Sutter  basin.  The  water  Is  thus  to  be  car- 
ried witiiln  tbe  defined  boundaries  of  tbe 
Butte  basin  by-pass,  connecting  with  the  Sut- 
ter basin  by-pass,  into  the  Feather  and  Sac- 
ramento rivers  as  above  outlined.  TbrouA 
Sutter  basin  tbe  by-pass  or  canal  Is  mrtly 
on  the  surface,  and  the  waters  are  to  be  car^ 
ried  between  controlling  levees  bollt  on  ei- 
ther side.  The  vraters  of  the  connecting  Tls- 
dale by-pass  are  likewise  to  be  confined  with- 
in levees. 

This,  for  our  punroses,  suflBdently  outlines 
tbe  proiKtsed  work.  la  1013  the  state  of 
California  enacted  a  most  comprdiaislTe 
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statute  (St  1818,  p.  2BZ)  dealing  with  these 
mattenK   It  de^red  (|  7)  that : 

"The  purposes  and  objects  of  this  act  are  to 
carry  into  effect  the  plans  of  the  California  D4- 
brifl  Commission  for  the  control  of  the  flood  wa- 
ters of  the  Sacraincnto  and  San  Joaquin  rivers 
and  their  tribntaries.  and  to  vest  in  said  recla- 
mation board  craitrol  and  inrladicticai  over  said 
plans,"  etc. 

•  It  gave  the  redamation  board  power  to  ac- 
quire necessary  lands  by  purchase  or  by  con- 
demnatlmi  to  carry  oat  tbe  great  purposes 
of  the  act  It  forbade  the  further  doing  of 
reclamation  work  by  individuals  or  districts, 
excepUng  under  the  aroroval  of  the  board, 
to  the  end  that  such  work  might  not  inter- 
fere with  and  might  be  directed  to  the  aid 
ct  the  general  scheme  of  reclamation.  It 
provided  for  compensation  to  individuals  or 
districts  doing  work  In  and  of  the  general 
plan.  It  created  a  vast  drainage  district 
known  and  designated  as  "Sacramento  & 
San  Joaquin  Drainage  District,"  declared  It 
to  be  a  body  politic  and  corporate,  and  em- 
powered it  to  levy  assessments  according  to 
tbe  benefits  for  the  prosecution  of  the  work. 
All  of  the  lands  of  plalntlfb,  as  well  as  of 
the  lands  of  defendants,  lie  within  this  dis- 
trict 

Some  Idea  of  tbe  magnitude  of  the  under- 
taking may  be  gathered  when  it  Is  stated  that 
the  actual  flood  volume  of  the  Sacramento 
river  Is  exceeded  by  only  three  rivers  In  the 
United  States — tbe  Mississippi  below  Its  con- 
fluence with  the  Missouri,  the  Ohio  river, 
and  the  Columbia  river;  while  taking  into 
consideration,  tlie  relative  areas  of  drainage 
territory,  the  flood  volume  of  the  Sacramento 
is  15  times  as  great  as  that  of  the'  Missis- 
sippi and  four  times  as  great  as  that  of  ei- 
ther the  Ohio  or  the  Columbia. 

Progress  has  been  and  Is  being  made  in 
the  doing  of  this  work.  Thus,  to  accommo- 
date the  waters  brought  down  by  the  Tolo 
by-pass,  equal  appropriations  and  expendi- 
tures are  being  made  by  the  national  and 
state  governments  to  deepen  and  widen  the 
mouth  of  the  river,  the  national  government 
superintending  the  work.  Congress  at  Its 
present  session  has  appropriated  ¥5,600,000 
In  furtherance  of  the  plan,  and  the  act  has 
becoDie  law.  The  city  of  Sacramento  has 
provided  a  large  fund  for  the  construction 
oT  a  minor  by-pass  for  Its  own  protection. 
The  canal  through  Knight's  Landing  ridge, 
allowing  the  waters  of  Colusa  basin  to  flow 
Into  Tolo  basin,  has  been  constructed.  Oth- 
er work  has  been  performed  by  Individuals 
and  by  districts,  as  outlined  and  approved 
by  the  reclamation  board. 

[3]  In  1013  reclamation  district  No.  1500, 
defendant  herein,  was  created  by  a  special 
act  of  the  Legislature.  Stats.  1913,  p.  130. 
Tbe  lands  of  reclamation  district  No,  1500 
are  a  part  of  the  lands  of  Sutter  basin. 
Their  western  frontage  Is  on  tbe  Sacramento 
river.  The  northern  boundary  Is  the  Tisdale 
by-pass.  The  eastern  boundary  (thnt  Is  so 
far  as  reclamation  works  are  permitted)  Is 


tbe  proposed  eastern  line  of  the  Sntter  by- 
pass. In  the  terms  of  Its  creatltni  it  was  de- 
clared: 

"It  shall  be  tbe  duty  of  said  reclamation  dis- 
trict No.  1500  to  construct  a  levee  forming  the 
south  side  of  Tisdale  by-pass  and  a  portion  of 
tbe  westerly  side  of  the  Sutter  basin  by-pass, 
the  center  line  of  which  levee  sball  be  snbstan- 
tiaUy  along  the  foUowiug  lines,  the  same  faavinff 
been  approved  by  the  state  reclamation  board 
March  31,  1913.''^ 

The  act  creating  this  reclamation  district 
is  a  public  statute.  The  construction  of  the 
levees  Is  tbe  execution  of  this  public  statute. 
Reclamation  Dlst  1500  v.  Superior  Court, 
supra.  In  the  performance  of  this  duty  and 
under  the  direction  and  approval  of  the 
reclamation  board,  the  defendant  had  con- 
structed the  levee  forming  the  southern 
boundarj'  of  the  Tisdale  by-pass  and  w^as 
carrj'ing  on  Its  work  by  the  construction  of 
the  connecting  levee,  which  was  to  form  the 
western  boundary  of  the  Sutter  basin  by- 
pass, when  by  the  Injunction  of  the  court  it 
was  Ordered  to  cease  work  and  destroy  tlie 
levees  which  It  had  already  constructed. 

^e  foregctog  statement  has  failed  utterly 
in  Its  purpose  if  It  has  not  made  it  apparent 
that  many  different  interests  are  here  involv- 
ed, with  their  corresponding  rights  and  du- 
ties. Thus,  there  is  primarily  the  Interest  of 
the  United  States  In  protecting  and  improv- 
ing the  navigation  of  the  Sacramento  river 
and  its  navigable  tributaries.  And  'as  this 
navigability  is  inextricably  associated  with 
flood  conditions,  there  are  the  rigbts  of  the 
United  States  to  deal  with  those  flood  con- 
ditions in  aid  of  navigation.  Next  there  Is 
the  same  interest  upon  tbe  part  of  the  state 
in  navigation  and  the  same  rights  in  the 
matter  of  flood  control.  Upon  these  matters 
the  nation  and  tbe  state  are  acting,  not  only 
In  harmony,  but,  it  may  be  fairly  said,  under 
contract  Quite  detached  from  these  Inter- 
ests is  the  further  interest  of  the  state  alone 
in  the  reclamation  and  brining  into  use  of 
its  swamp  and  overflowed  land — an  Interest 
which  Is  accentuated  by  the  duties  which  it 
may  have  assumed  under  Its  acceptance  of 
the  Arkansas  grant  Next  are  the  Interest 
and  the  duty  of  defendant  reclamation  dis- 
trict to  build  the  levees,  whicli  by  the  very 
charter  of  Its  organization  It  was  called  upon 
to  build,  and  which  by  the  acceptance  of  that 
charter  It  became  In  duty  bound  to  build. 
Again,  there  Is  the  Interest  of  the  owners  of 
the  land  within  the  defendant  reclamation 
district,  which  Is,  of  course,  essentially  a 
private  and  personal  Interest.  And,  finally, 
as  opposed  to  all  of  these,  Is  the  Interest  of 
plaintiffs  In  preventing,  and  their  right  to 
prevent,  an  Illegal  damaging  of  - their  proper- 
ty, which  asserted  Illegal  damage  Is  the  foun- 
dation of  their  action. 

[♦]  In  their  complaint  plaintiffs  treat  the 
action  of  the  defendant  reclamation  district 
as  being  In  Its  nature  private  and  personal 
and  as  working  a  private  nuisance  to  the  un- 
lawful  injury    of    their    land.  Sunning 
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through  the  case,  however,  Is  the  additional 
assertion  that  the  construction  of  these  lev- 
ees, with  the  resultant  backing  up  of  the 
water  over  parts  of  their  lands.  Is  an  unlaw- 
ful exercise  of  the  right  of  eminent  dc»nain, 
damaging  their  property  without  compensa- 
tion first  paid  therefor. 

And  here  It  becomes  necessary  to  outline 
the  findings  of  the  trial  court  upon  which  It 
based  Its  Judgment  It  was  Imperative,  of 
course,  for  plaintiffs  to  recognize  that  the 
major  part  of  the  vast  volume  of  water  In 
Sutter  basin  was  flood  water.  Their  efforts, 
therefore,  were  directed  to  establishing  that 
they  were  not  vagrant  flood  waters,  but  were 
waters  under  the  river's  control,  and  that  the 
river  carried  these  excess  waters  through  a 
well-deflned  waterway  or  channel  from  a 
point  above  to  a  point  b^ow.  In  this  ef- 
fort they  were  successful  and  the  court  so 
found.  The  whole  judgment  rests  upon  this 
flndlDg  that  Butte  efougfa  and  Suttw  basin 
In  th^  entirety  form  a  natural  water  course. 
From  this  finding*  follows  the  logical  conclu- 
sion that  defendant  has  not  been  protecting 
itself  against  flood  waters,  but  has  been  Il- 
legally Interfering,  obstructing,  and  Imped- 
ing the  waters  flowing  in  a  natural  water- 
course. The  court  itself  reasoned  and  de- 
clared tiiat  Butte  slough  is  a  well-defined 
(diannel  extending  tr<m  the  Sacramento  riv- 
er Boutlierly  to  the  basin;  that  Butte  creek 
empties  much  of  its  waters  into  Butte  slough; 
that  during  flood  or  high-water  periods  the 
waters  pouring  into  Butte  slough  'from  the 
Sacramento  river  deflected  the  waters  of 
Butte  creek  from  Butte  slough,  and  the  two 
combining  flow  Into  Sutter  basin.  As  the  wa- 
ter flows  southerly  through  the  basin  it 
i^reads  out  and  forms  a  vast  sheet  of  water, 
presenting  the  appearance  of  an  Inland  sea. 
Sacramento  slough,  at  the  lower  end  of  this 
basin,  is  a  well-deflned  water  course,  and  is 
the  outlet  of  the  basin  when  the  waters  of 
the  river  fall  sufficiently  to  permit  the  drain- 
age of  the  basin.  Thus  the  Inlet  and  outlet 
of  the  basin  are  well-deflned  water  courses 
within  the  definition  of  MlUer  &  Lux  v.  Ma- 
dera Canal  Co.,  155  Cal.  59,  99  Pac.  502,  22 
U  E.  A.  (N.  S.)  391.  Such,  in  brief,  is  the 
court's  review,  and  It  declares  that: 

"The  one  controUinc  queaticHi  in  the  opinion 
of  tbe  coart.  and  which  is  practically  decisive 
in  both  cases,  is  whether  or  not  Sutter  basin  is 
to  be  r^arded  as  a  part  of  the  Sacramento 
river,  a  continuation  of  Butte  creek  during  the 
flood  season,  or  whether  it  is  to  be  classified 
as  mere  flood  waters  and  brought  within  the 
rule  announced  in  Ijamb  v.  Reclamation  Dis- 
trict, 73  Cal.  125  [14  Pac.  625,  2  Am.  St  Rep. 
775] ;  McDaniel  v.  Oummings,  83  Cal.  515 
[23  Pac.  795,  8  L.  R.  A.  575] ;  Gray  v.  Mc Wil- 
liams, 98  Cal.  157  [32  Pac.  976,  21  L.  R.  A. 
693,  35  Am.  St  Rep.  163]  -  and  Sanguinnetti  v. 
Pock,  136  Cal.  466  [69  Pac.  96,  88  Am.  St 
Rep.  169]." 

The  first  preposition  wMch  demands  con- 
sideration as  applicable  to  this  and  numerous 
other  cases  whidb  have  arisen  or  may  arise 
goes  to  the  power  of  the  government,  here 


both  national  and  state,  to  do  the  projected 
work,  assuming  the  flndlng  to  be  true.  This 
c<Misideration  deals  with  navigation  alone, 
though  as  has  been  repeatedly  said,  in  the 
present  instance,  the  control  of  flood  condi- 
tions la  essential  to  the  solution  of  the  navi- 
gation difficulties.  As  in  this  matter  the 
national  government  is  working  In  hnmiony 
with  the  state  government,  we  may,  for  coot 
venience,  use  the  word  "state."  Tbe  supreme 
control  of  the  state  over  Its  navigable  waters 
was  early  declared  In  Eldridge  v.  Cowell,  4 
Oal.  SO,  approved  In  United  States  v.  lUsslun 
Rock  Co.,  189  U.  S.  891,  23  Sup.  Ct  008,  47 
1m  Ed.  860. 

[B]  This  rl^t  of  control  embraces  wttliln  It 
not  alone  the  power  to  destroy  the  naviga- 
bility of  certain  waters  for  the  ben^t  of 
others,  but  extrads  In  the  case  of  streams  to 
the  power  to  regulate  and  control  the  navi- 
gable or  nnmavlgable  tributaries,  aa  In  the 
debris  cases,  to  Ihe  erection  of  structures 
alfmg  or  across  the  stream,  to  de^wnlng  or 
dianglng  the  channd,  to  dlverttng  or  ar- 
resting tributaries.  In  (fhort,  to  do  anything 
subserving  the  great  pnipoee;  and,  In  g«i- 
eral,  when  tbe  act  la  done,  if  It  does  not  em- 
brace the  actual  taking  of  property,  bat  re- 
sults merely  in  some  Injurious  effect  upon 
the  property,  the  property  owner  must,  ftor 
the  sake  of  the  gsieral  wel&re,  jdeld  un- 
compensated obedience.  But  a  few  of  the 
Innumerable  cases  to  this  effect  need  be  cited. 
Lamb  V.  Reclamation  District,  73  Cal.  125. 
14  Pac.  626,  2  Am.  St  Rep.  775;  Henry  Dal- 
ton  Sons  v.  Oakland,  168  Cal.  463,  143  Pac. 
721;  U.  S.  V.  Chandler-Dunbar  Co.,  229  U.  S. 
53,  33  Sup.  Ct.  667,  57  L.  Ed.  1063;  L«wls 
Blue  Point  Oyster  Co.  v.  Brlggs,  229  U.  S. 
82,  33  Sup.  Ct.  679,  57  L.  Ed.  1083,  Ann.  Cas. 
X915A,  232;  Greenleaf  Johnson  Lumber  Co. 
V.  United  States  (D.  C.)  204  Fed.  489;  Black 
River  Imp.  Co.  v.  I>a  Crosse  Booming  &  T. 
Co.,  64  Wis.  659,  11  N.  W.  443,  41  Am.  Rep. 
66.  See,  also,  Flu&l  Report  of  the  National 
Waterways  Committee,  15  Senate  Documents, 
p.  46,  66th  C<Higress  (2d  Sess.)  1911-12;  Peo- 
ple V.  Buss,  132  Cal.  102,  64  Pac.  lU;  U.  S. 
V.  Rio  Grande  Dam,  etc.,  Co.,  174  U.  S.  080, 
19  Sup.  Ct  770,  43  L.  Ed.  1136. 

[1]  This  general  power,  so  far  as  the  na- 
tional government  is  concerned,  is  found  in 
the  constitutional  grant  to  the  United  States 
of  the  right  to' regulate  commerce  with  for- 
eign nations  and  among  the  states,  and  the 
state's  power  In  this  regard  Is  limited  only 
by  the  supervisory  control  which  the  para- 
mount authority  may  exercise  over  it  This 
power  over  navigable  waters  and  over  navi- 
gation is  essentially  an  attribute  of  sovereign- 
ty, and  some  of  its  forms  find  ezpreaslon  In 
the  exercise  of  the  police  power. 

[7]  When  we  come  tothisconaId^tl(uiitls 
perhaps  well  to  point  out  and  to  be  borne  In 
mind  that  as  the  nation,  in  matters  of  navi- 
gation, Is  supreme,  and  as  it  has  decided  op- 
tm  the  method  wUch  shall  be  takoi  to  pro- 
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tect  and  Improve  the  naTigablllty  of  tbe  Sac- 
ramento river,  and  as  the  state  Is  acting  In 
conjunction  with  the  federal  goremment,  the 
qaestlon  might  be  treated  as  an  exercise  by 
tbe  flederal  goremment  alone  of  Its  powers 
over  the  matter.  In  such  a  case,  so  treated, 
as  we  shall  see,  these  idalntUfs  would  have 
no  grievance  wblcb  In  tbe  federal  courts 
would  entitle  them  to  redress.  But  owing  to 
tbe  Inseparable  connection  between  navigation 
and  flood  control,  and  owing  to  the  further 
fact,  often  adverted  to,  that  the  state  is  In- 
terested in  flood  conto>|,  not  alone  as  affect- 
ing navigation,  hut  as  affecting  Its  general 
welfare  and  benefit  in  the  reclamation  of  vast 
domains  of  land,  the  exercise  of  the  police 
power  under  these  (drcumstances  presents  » 
twofold  aspect:  First,  the  exercise  of  that 
power  by  the  United  States  for  purposes  of 
navigation  alone;  second,  the  exercise  of 
that  power  by  the  state  for  purposes  of  rec- 
lamation as  well  as  navigation.  In  both  as- 
pects it  la  beyond  question  that  the  acta  and 
conduct  of  the  two  governments  are  referable 
to  tlie  police  power.  Of  this  the  de<^ions 
tb^ns^ves  remove  all  doubt  Though,  of 
course,  whether  In  any  given  instance,  as  In 
this  Instance,  the  pr<^r  limits  of  the  police 
power  have  been  exceeded,  with  the  result 
that  unlawful  confiscation  or  damage  Is 
worked,  remains  stUl  a  question  for  consider- 
ation. But  upon  the  general  proposition  that 
the  police  power  la  exercised  In  improving 
the  navigability  of  a  stream,  It  Is-  sufflcient 
to  refer  in  our  own  state  to  Green  v.  Swift, 
47  Cal.  636,  Hoaglaud  v.  City  of  Sacramento, 
62  Gal.  142,  and  Qreen  v.  State,  73  Cal.  29, 
11  Pac  602,  14  Pac.  610,  while  so  far  as  the 
national  government  is  concerned.  It  is  suffi- 
cient to  direct  attention  to  Jackson  v.  United 
States,  230  U.  S.  1,  33  Sup.  Ct  1011,  67  L. 
Ed.  1868,  and  Cubblns  v.  Mississippi  Klver 
Comm.  (D.  C.)  204  Fed.  209.  In  both  of  these 
cases  the  Supreme  Court  of  the  United  States 
was  dealing  with  asserted  damages  Inflicted 
by  the  levee  system  of  the  Mississippi  river, 
whose  conditions  are  In  all  vital  respects 
similar  to  those  of  the  Sacramento  river. 

[I]  Upon  tbe  second  proposition,  viz.  that 
tbe  drainage  and  reclamation  of  lands,  apart 
fr<»n  any  question  of  navlgaUlity,  is  a  legiti- 
mate exercise  of  tbe  police  power  of  a  state, 
it  is  sufficient,  without  quotation,  to  refer  to 
Hagar  v.  Board  of  Siuwrvlsors,  47  Cal.  222; 
Lamb  V.  Reclamation  Dlst,  73  Cal.  126,  14 
Pac  625,  2  Am.  St.  Hep.  775;  People  ex  rel. 
Chapman  v.  Sacramento  D.  Dls.,  16S  Cal. 
873,  103  Pac.  207;  Laguua,  etc.,  DlsL  v.  Mar- 
tin Co..  144  Cal.  209.  77  Pac.  933;  Hogar  v. 
Reclamation  Dlst.,  Ill  U.  S.  701,  4  Sup^  Ct 
663,  28  L.  Ed.  569 ;  Barbler  v.  Connolly,  113 
U.  S.  27,  6  Sup.  Ct  357,  28  L.  Ed.  928 ;  Chi- 
cago &  Alton  R.  R.  Co.  V.  Tranbarger,  238  U. 
S.  87,  35  Sup.  Ct  678,  59  U  Ed.  1204. 

[I]  Still  treating  tbe  qnestlm  in  its  gov- 
ernmental aqiect  as  being  tbe  state's  exercise 
of  its  police  power,  we  liave  readied  the 


point  in  onr  discussion  where  it  can  be  de- 
clared as  beyond  question  that  the  geileral 
act  under  wlilch  this  work  was  being  done  is 
referable  to  tbe  police  power,  and  therefore 
valid,  and  as  a  necessary  corollary  ot  this  it 
follows  that  if  in  tbe  doing  of  tbfs  particu- 
lar piece  of  wOTk  the  limits  of  tbe  police 
power  are  not  transgressed,  the  plaintiffs 
have  no  Just  orase  of  complaint,  It  is  too  well 
recognized  to  need  the  citation  of  authority 
that  in  its  legitimate  exerdse  tbe  police  pow- 
er often  watka,  not  oily  damage  to  prwexty. 
but  destruction  of  property.  Injury  to  prop- 
erty can,  and  often  does,  result  from  the 
demolition  of  buildings  to  prevent  the  spread 
of  conflagration,  ttom  the  abandonment  of 
an  existing  highway,  from  the  enforced  ne- 
cessity of  improving  property  In  particular 
ways  to  conform  to  police  regulations  and  re- 
quirements. So  full  are  the  books  of  these 
instances  that  It  Is  superfluous  to  cite  au- 
thorities upon  the  proposition.  And  equally 
well  settled  and  understood  Is  tbe  law  that 
In  the  exercise  of  this  same  power  property 
may  In  some  and  Indeed  In  many  Instances  be 
utterly  destroyed.  The  destruction  of  build- 
ings, of  diseased  animals,  of  rotten  fmlt,  of 
Infected  trees,  are  cases  that  at  once  come 
to  mind  as  applicable  to  both  personalty  and 
realty.  Always  the  question  in  each  case  Is 
whether  the  particular  act  complained  of  Is 
without  the  legitimate  purview  and  scope  of 
the  police  power.  If  it  be,  then  the  complain- 
ant is  entitled  to  Injunctive  relief  or  to  com- 
pensation. If  it  be  not  then  It  matters  not 
what  may  be  his  loss,  It  la  damnum  absque 
Injuria. 

[10]  Our  present  question  then  Is:  Is  the 
state  of  California  liable  In  damages  In  ex- 
ercising the  police  power  in  the  control  of  a 
nonnavlgable  water  drain  or  water  course  of 
tbe  Sacramento  river  when  In  so  regulating 
this  flow  it  causes  the  water  to  bac^  against 
lands  which  otherwise  would  not  have  been 
affected  thereby,  with  the  result  that  those 
lands  are  temporarily  flooded  In  whole  or  in 
part?  Temporarily  flooded,  we  repeat,  be- 
cause this  case  presents  none  of  the  features 
of  Pumpelly  v.  Green  Bay  Co.,  18  Wall.  166, 
20  L.  Ed.  557,  where  a  public  improvement— 
a  dam — In  navigable  water,  made  under  local 
statutory  authority,  permanently  flooded  the 
plaintiff's  land  and  "destroyed  Its  use  for  ev- 
ery purpose,"  and  where  the  Supreme  Court, 
declaring  the  case  to  be  an  extreme  one, 
held  that  this  was  a  taking  within  tbe  mean- 
ing of  the  Constitution,  for  which  the  owner 
was  entitled  to  compensation.  In  the  case  at 
bar  It  Is  to  be  observed  that  the  flooding,  oc- 
casioned only  by  reason  of  the  diminution  of 
the  area  of  the  Sutter  basin,  wlU  in  tbe  first 
place  be  but  temporary,  and  will  end  when 
the  reclamation  wwks  in  tbe  Sutter  basin  are 
completed,  and,  in  the  second  place,  may  be 
protected  against  by  tbe  levee  district.  In 
which  most  of  i^ntiff's  lands  are  situated, 
and  by  the  other  property  owners  by  a  .bat^ 
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levee,  or  by  tbe  coastruction  of  the  eastern 
levee  of  the  i:)Utter  basin  by-pass,  for  their 
proportionate  expense  In  building  wblcb  their 
lands  would  be  liable  under  assessment  by 
the  Sacramento  &  San  Joaquin  Drainage  Dis- 
trict; while,  upon  tbe  other  hand,  the  build- 
ers would  be  entitled  to  compensation  from 
that  district  for  any  excess  expenditure  over 
their  due  proportion  which  they  might  incur 
in  the  constructlou  of  the  work. 

But  that  work  of  the  character  here  en- 
joined is  work  done  under  a  legitimate  ex- 
ercise of  the  police  i>ower,  and  that  the  dam- 
ages which  win  result  from  it,  such  as  are 
here  contended  for,  are  damages  for  which 
the  owner  of  the  land  is  not  entitled  to  com- 
pensation. Is,  without  the  slightest  con01ct  in 
them,  established  by  all  authorities,  federal 
and  state,  at  least  where  the  constitutional 
provision  forbids  merely  a  taking.  Our  own 
cases,  such  as  Green  v.  Swift,  supra,  and  the 
cases  of  the  Supreme  Court  of  tbe  United 
States,  such  as  the  Jackson  Case  and  the 
Cubblns  Case,  supra,  are  the  only  references 
w^bich  need  be  made  to  sui^rt  this  Incon- 
testable declaration. 

Such  being  the  case,  Uie  final  query  upon 
this  subject-matter  Is  this:  Has  tbe  amended 
provision  In  our  Constitution,  providing  that 
private  property  may  neither  be  taken  nor 
damaged  for  public  use  witbout  the  prepaj-- 
ment  of  compensation,  Uinlted  and  abridged 
tbe  exercise  of  the  police  power  of  the  state 
In  Its  etforta  directed  to  the  abatement  of  this 
great  public  nuisance? 

[11,12]  na»  It  limited  and  abridged  the  ex- 
ercise of  the  police  power,  wblcb,  by  an 
adopted  definltloQ,  this  court  has  declared  to 
be  in  Its  final  analysis  "the  power  to  gov- 
ern"? Western  Indemnity  Ca  v.  PUlsbury, 
170  Cal.  686,  694.  151  Fac.  398.  Much  has 
been  said  by  the  courts  about  tbe  broad,  tbe 
obvious  distinction  between  the  police  power 
and  the  power  of  eminent  domain.  We  will 
not  unnecessarily  enmesh  ourselves  In  the  in- 
tricacies of  exact  definition.  Indeed,  we 
think  that  so  far  as  these  powers  meet  and 
overlap,  no  precise  definition  can  be  given. 
But  this  much  Is  Incontestably  true:  Where 
the  police  power  is  legitimately  exercised  un- 
compensated submission  is  exacted  of  the 
property  owner  If  his  property  be  either  dam- 
aged, taken,  or  destroyed.  In  the  exercise  of 
the  power  of  eminent  domain,  compensated 
obedience  for  the  taking  or  damaging  of  his 
property  Is  the  owner's  constitutional  right 

The  problems  do  not  arise  from  any  simi- 
larity la  the  nature  of  the  powers  themselves. 
They  arise  In  each  case  from  the  dlflit-ulty 
of  determining  whether  or  not  the  asserted 
exercise  of  tbe  police  power  is  but  a  disguise 
for  evading  the  private  owner's  rights,  with 
the  result  that  his  property  Is  taken  or  dam- 
aged without  compensation  In  a  case  where 
compensation  Is  called  for. 

[13]  But  while  It  Is  nnquestional)ly  true 
that  the  addition  of  the  wor^  "damaged"  to 


our  constitutional  law  governing  the  exercise 
of  the  right  of  eminent  domain  gives  In  many 
instances  a  right  to  compensation  which  did 
uot  formerly  exist,  It  did  not,  touching  the 
exercise  of  the  police  power,  give  a  right  of 
action  for  damages  which  theretofore  were 
damnum  absque  Injuria.  The  slightest  re- 
flection, we  think,  most  establish  the  sound- 
ness of  this  doctrine,  for  if  It  be  not  so,  then 
must  the  law  creating  our  Ilallroad  Commis- 
sion, which  Is  a  law  enacted  under  the  sanc- 
tion of  the  police  power  (Pacific  Telephone, 
etc.,  Co.  V.  Eshleman,  166  Cal.  640,  137  Pac 
1119,  50  L.  R.  A.  [N.  S.]  052,  Ann.  Cas.  1915C, 
822),  forbid  that  Commission  from  making 
any  judgment  necessitating  the  expenditure 
pf  money  by  these  corporations,  excepting 
after  compensation  made  for  the  damage 
worked  to  property;  for  that  a  taking  or  dam- 
age Is  worked  is  universally  conceded,  and 
the  sole  ground  upon  which  the  denial  of 
compensation  Is  placed  is  that  the  judgment 
of  the  Commission  Is  but  a  legitimate  en- 
forcement of  the  police  jjower.  The  same  la 
true  of  the  Employers'  Inability  and  the 
Workmen's  Compensation  Act.  In  every  in- 
stance of  an  award  where  the  employer  la 
not  in  fault  there  Is  a  manifest  taking  of 
property  from  the  employer  without  comi>en- 
satlon,  and  support  for  such  decrees  Is  rested 
solely  upon  the  police  power.  Great  Western 
Power  Co.  v.  Plllsbury.  170  Cal.  180,  149  Pat 
35;  Western  Metal  Supply  Co.  v,  Pillsburr, 
172  Cal.  407,  156  Pac.  491.  It  cannot  be  said 
that  the  'operation  of  these  later  laws  are 
legitimate  exercises  of  the  police  power  and 
at  tbe  same  time  be  said  that  tbe  exercise  of 
a  law  such  as  this  even  though  It  work  conse- 
quential damage,  is  no  loiter,  as  heretofore 
it  has  always  been,  such  a  legitimate  exer- 
cise. 

But  we  are  here  particularly  concerned 
with  that  phase  of  the  police  power  which  is 
directed  to  tbe  abatement  of  a  nuisance  In 
aid  of  navigation  and  in  the  reclamaflon  of 
vast  tracts  of  state  land.  Where  siniilar 
gvestions  have  arisen  In  states  ccoitainliig  tbe 
same  constitutional  provision  as  does  our 
own,  tbe  courts  have  foand  no  hesitation  in 
declaring  that  tbe  prindide  of  damnum 
absque  Injuria  has  not  been  modified  by  the 
provision  added  to  tbe  constitutlmi^  law  of 
eminent  domain  touching  the  damaging  of 
private  property.  Tbe  general  rale,  so  far  as 
tbe  federal  decisions  are  concerned,  bas  been 
sufficiently  declared.  It  may  be  summed  up 
In  the  following  language  from  5  Ency.  of  tbe 
TJ.  S.  Sup.  Court  Reports,  page  612: 

"Private  Intereatg  are  subservient  to  the  riitht 
of  the  stato  in  the  exercise  of  the  police  power 
to  carry  out  a  system  of  drainage  designed  to 
benefit  and  protect  the  public  ficalth  from  the 
injuries  arising  from  swamp  and  overflowed 
lauds,  and.  except  where  property  is  taken  for 
wliich  comiieDsatioo  must  be  paid,  such  inter- 
ests must  give  way  to  any  geucral  scheme  for 
the  reclnmntion  or  improvement  of  such  lands. 
The  drainage  of  large  bodies  of  swamp  and  over- 
flowed lands,  even  thoogb  done  for  the  purpose 
of  reclaiming  them  for  ajcricnltural  pnrposest 
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not  for  the  porposc  of  Dromodng  the  public 
th.  is  a  public  purpose  ami  a  proper  exer- 
of  the  police  power  of  the  state,  and  dam- 
1  resulting  to  property  through  the  carrying 
of  such  a  scbeme  are  damnum  absque  iuju- 
aad  do  not  constitute  a  taking  of  property 
pr  tbe  Fourteenth  Amendment." 

may  briefly  condder  some  of  the  cases 
Ang  under  Giaietltottons  identical  with 

own.  The  Constitution  of  Illinois  con- 
is  the  same  provision  found  In  ours.  Chi- 
i>.  etc..  By.  Ca  v.  People,  212  lU.  103,  72 
E.  219,  drainage  commissioners  appointed 
suant  to  the  law  sought  by  mandate  to 
ipel  the  railway  company  to  construct,  en- 
;e,  and  deepen  and  widen  a  waterway 
r  and  across  Its  own  right  of  way,  and  to 
struct  a  new  railroad  bridge  over  this 
pened  waterway.  The  railroad  company 
tested  upon  the  ground  that  the  demand 
;  not  within  the  legitimate  exercise  of  the 
ice  power,  but,  to  tbe  contrary,  that  its 
orcement  would  be  a  taking  imd  damag- 

of  tbe  railroad  pn^wrty  In  the  necessary 
leuditure  of  money  to  be  made,  without 
ipensatlon.  The  Supreme  Court  of  lUi- 
3  declared: 

[Jncompeusated  obedience  to  a  r^ulatiou  en- 
1(1  for  tbe  public  safety  under  the  police  pow- 
»f  the  state  is  not  a  taking  or  damaging,  vitb- 
jnst  compensation,  of  pmate  property,  or  of 
/ate  pnqierty  affected  with  a  pnblie  inter- 

nd  mandate  Issued  accordingly.  In  the 
ae  case  (200  U.  S.  661,  26  Sup.  Ct  S41,  60 
Ed.  696,  4  Ann.  Gas.  1176),  the  Snltfeme 
irt  of  the  United  States  declared,  uphold- 
the  Judgment  of  tbe  Supreme  Court  of 
'  state; 

We  hold  that  the  police  power  of  a  state  em- 
ocs  regulations  designed  to  promote  the  pub- 
convenience  or  the  general  prosperity,  as 
1  as  regulations  designed  to  promote  the  pub- 
healtb,  the  public  morals  or  the  public  safe- 
•  *  *  'Compensation  has  never  been  a 
edition  of  Its  exercise,  even  when  attendant 
:h  incraiTenlence  or  i>eculiar  loss,  as  each 
mber  of  a  community  is  presumed  to  be  ben- 
ed  by  that  which  promotes  the  general  wel- 
e.'  *  •  *  But  tne  clause  prohibiting  the 
:ing  of  private  property  without  compensation 
not  intended  as  a  limitation  of  the  exercise 
those  police  powers  which  are  necessary  to  tbe 
nquillity  of  every  well-ordered  community, 
■  of  that  general  power  over  private  property 
ich  is  necessary  for  the  orderly  existence  of 
governments.'  " 

:n  Pennsylvania  R.  Co.  v.  Marcbant,  119 
.  541,  13  Atl.  690.  4  Am.  St  Rep.  659.  tbe 
nstitution  provided  that  In  the  taking  of 
vnte  property  for  public  use  there  should 
made  "Just  compensation  for  property  tak- 

Injured,  or  destroyed  Dy  the  destruction 
enlargement  of  their  works,  highways,  or 
provements,  which  compensation  shall  be 
id  or  secured  before  such  taking,  Injurj-, 

destruction."  It  was  held  there  that  the 
aning  of  the  Constitution  was  "to  give  a 
nedy  merely  for  legal  wrongs  and  not  for 
^h  Injuries  as  were  damnum  absque  in- 
rla."  This  case,  carried  to  the  Supreme 
urt  of  the  United  States,  was  affirmed  in 
i  U.  S.  380,  14  Sap.  Ct.  894,  38  L.  Ed.  751. 
le  Georgia  Constitution,  containing  the 


same  provision,  was  construed  In  Peel  v.  City 
of  Atlanta,  86  6a.  188.  11  S.  G.  682,  8  U 
A.  787.  The  dty,  owning  a  lot  ot  land,  open- 
ed a  public  street  upon  It  The  plaintiff  com- 
plained that  her  land  was  damaged  because 
the  result  was  to  bound  it  on  three  sides  by 
three  public  streets.  There  were  other  spe- 
cial elements  of  damage  alleged.  After  a  re- 
view of  the  law  It  was  held  tliat  the  asserted 
damage,  though  actual,  was  damnum  absque 
injuria.  To  tbe  same  effect  Is  Austin  v.  Au- 
gusta T.  Ry.  Co.,  108  Ga.  671.  84  S.  EL  862, 
47  U  R.  A.  786.  Chicago  &  Alton  Ry.  Co.  T. 
Tranbarger,  238  U.  S.  67.  36  Sup.  Ct  678, 
59  L.  Ed.  1204,  presoited  this  same  questliHi 
under  a  different  state  of  facts.  The  case 
arose  under  a  Ulssourl  statute.  In  that 
state  the  rule  of  decision  permits  a  proprie- 
tor to  levee  or  make  an  embankment  against 
surface  waters.  Hba  railroad  company  had 
done  this  thing,  with  the  result  that  the  sur- 
face waters  thus  checked  and  impounded  in- 
terfered with  the  use  of  Tranharger's  land. 
Tba  state  of  Sflssourl  passed  a  statute  mak- 
ing it  compulsory  upon  railroad  c<»npanie8  to 
build  suitable  ditches,  drains,  and  culverts 
throu^  their  embankments,  and  providing 
penalties  for  a  failure  to  construct  them. 
Tranbarger  sued  the  railroad  company  to  en* 
force  such  a  penalty  based  upon  the  injury 
which  his  land  had  sustained.  It  was  argued 
by  tbe  railroad  company  tiiat  at  tbe  time  and 
after  the  construction  of  their  embankment  It 
was  within  their  legal  right  to  maintain  it  as 
It  was  maintained,  without  regard  to  the  fact 
that  It  arrested  die  flow  of  surface  water; 
that  to  force  them  to  make  cuts  and  culverts 
through  their  embankments  without  compen- 
sation was  a  tailing  and  damaging  of  thdr 
property  in  vlidation  of  the  .Constitution.  So 
far  as  the  taking  or  damaging  was  ctwcem- 
ed,  It  was  clear  and  undeniable.  It  is  declar- 
ed the  Supreme  Court  of  the  United 
States  to  he  a  satisfactory  answer  to  all 
these  objections  ttmt: 

"The  act  under  consideration  is  a  legitimate 
exercise  of  the  police  power,  and  not  In  any 
proper  sense  a  taking  of  the  property  of  tbe 

plamtiff  In  error." 

In  the  state  of  Washington,  where  the  con- 
stitutional provision  Is  the  same  as  ours,  it 
was  held  that  the  operation  of  a  railroad 
gave  no  right  of  action  to  the  owner  of  near- 
by property,  though  his  property  was  Injur- 
ed thereby,  such  consequential  Injuries  being 
damnum  absque  Injuria.  This  was  In  answer 
to  tbe  contention  rested  upon  the  eminent  do- 
main provision.  The  authorities  are  review- 
ed and  the  conclusion  is  expressed  that: 

"We  are  of  the  opinion  that  this  eminent  do- 
main constitutional  provision  does  not  change  or 
lessen  the  force  of  the  doctrine  of  damnum  aba- 
que  injuria."  Taylor  v.  Chicago,  M.  &  St.  P. 
ifty.  Co.  86  Wash.  592,  148  Pac.  887,  U  R.  A. 
1915E,  634. 

In  our  own  state  tbe  recent  case  of  Ex 
parte  Hadacheck,  165  Cal.  416,  132  Pac.  584, 
L.  R.  A.  1916B,  1248,  held  that  restricting 
and  forbidding  tbe  carrying  on  of  a  lawful 
operation  within  a  prescribed  territory  was 
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valid  aa  an  exercise  of  the  police  power 
whose  exercise  "Is  not  limited  by  the  fact 
that  the  value  of  InTestments  made  in  the 
business  prior  to  any  legislative  action  will 
be  greatly  diminished,"  and  this  conclusion 
could  have  been  reached  only  after  the  deter- 
mination that  this  real  damage  was  damnum 
absque  injuria.  Under  writ  of  error  the  Su- 
preme Court  of  tbe  United  States  sustained 
this  view,  declaring  (239  U.  S.  410,  86  Sup. 
Ct  145,  60  L.  Ed.  348): 

"Zt  is  to  be  remembered  that  we  are  dealing 
with  one  of  the  moat  essebtial  powers  of  novem- 
ment,  one  that  is  the  least  limltable.  It  may, 
Indeed,  seem  barab  in  its  exercise,  asually  is 
on  some  individual,  but  tbe  imperative  neces- 
sity for  its  existence  precludes  any  limitation 
upon  it  when  not  exerted  arbitrarily.  A  vest- 
ed interest  cannot  be  asserted  against  it  because 
of  conditions  once  obtaining.  Chicago  ft  Alton 
R.  R.  v.  Tranbarger,  238  U.  8.  67,  &  [3^  Sup. 
Ct.  678.  59  L.  Ed.  1204].  To  so  hold  would  pre- 
clude development  and  fix  a  city  forever  in  its 
primitive  conditions.  Tbere  must  be  profrress, 
and  if  In  its  march  private  interests  are  in  the 
way  they  must  yiejd  to  the  good  of  the  commu- 
nity." 

Closely  paralleling  the  present  case  In  cer- 
tain of  its  essential  features  Is  tbe  Arlcanaas 
<:a8e  of  McCoy  v.  Plum  Bayou,  etc.,  DisL,  95 
Ark.  345,  129  S.  W.  1099,  29  L.  R.  A.  (N.  S.) 
396.  The  case  Involved  the  reclamation  of  a 
flood  basin  of  the  Arkansas  river.  The  rec- 
lamation levee  was  built  across  certain 
sloughs  through  which  flood  waters  from  the 
river  found  their  way  after  escaping  from  its 
banks,  and  through  which  the  waters  return- 
ed to  the  river  as  it  receded.  The  action  was 
brought,  after  construction  of  the  levee,  to 
recover  for  the  damages  arising  from  the 
fact  that  the  flood  plane  outside  of  the  levee 
district  was  raised  by  the  building  of  the 
levee,  and  it  wa^  established  that  the  water 
rose  higher  afterward  than  It  ever  did  before.- 
The  Supreme  Court  of  Arkansas  gave  deep 
consideration  to  the  question,  with  reference 
to  numerous  authorities,  including  our  own 
case  of  Lamb  t.  Reclamation  District,  snpnu 
After  this  review  the  court  ccmdnded  tbat: 

"The  defendant  could  rightfully  construct  the 
levee  in  tbe  manner  described  without  liability 
to  plaintiff  for  damages.  It  is  insisted,  bow- 
ever,  that  a  distinction  should  be  made  because 
of  tbe  provifflon  of  our  Constitution  that  'private 
property  shall  not  be  taken,  appropriated,  or 
damag^  for  public  use  wltbout  just  compen- 
sation therefor.'  Article  2,  {  22,  Const.  1874. 
In  reaching  the  conclusion  above  announced,  we 
are  not  unmindful  of  the  constitutional  provi- 
sion, but  where  no  right  has  been  violated,  tbere 
is  no  injury  for  which  tbe  liability  affords  com- 

Sensation.  and  It  is  a  case  of  an  injury  wltbout 
amages." 

The  Supreme  Court  of  Mlsslsdppl,  under  a 
constitutional  provision  like  ours,  where  the 
acts  complained  of  were  the  acts  of  its  levee 
commissioners  In  controlling  the  waters  of 
the  river  whose  name  tbe  state  bears,  has 
held  that  the  landowner  Is  not  entitled  to 
compensation  because  tbe  construction  of  the 
levee  renders  the.  land  between  it  and  Che 
rivet  worthless  for  agriculture  and  necessi- 
tates the  removal  of  houses  on  the  protected 
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side  of  the  levees.  Blcbardaon  t.  Levee  Com- 
mls^onem,  08  Bliss.  588,  9  South.  891. 

Nothing  In  any  of  our  decisions  in  the 
slightest  militates  against  this  otmdnidon. 
Reardon  v.  San  Frandaco.  66  Oal.  492,  6 
Pac.  317,  56  Am.  Rep.  109,  contains  a  dls- 
cuaslon  of  the  meaning  of  tbe  word  "dam- 
age" as  newly  placed  In  the  ConstltntloiL 
Tbe  holding  was  tbat  It  applied  to  q;>edal 
oonseqnentlal  damages  viilch  tbe  owner  of 
adj<^nlDg  tfcoperty  received  over  and  above 
tbe  conunon  injury  to  other  abutters  on  tbe 
street  or  the  general  public,  by  reason  of  a 
street  improvement.  It  based  Its  conclusion 
largely  upon  tbe  views  of  the  Supreme  Court 
of  GeorglR,  reference  to  which  has  berelnbe- 
tbre  been  made  No  difficulty  arises  over  this 
case,  which  by  its  very  language  Is  limited 
to  special  damage  occasioned  to  particular 
pn^rty  wbicb  Is  not  a  conunon  damage  to 
all  abutting  ivoper^.  Upon  tbe  other  band, 
in  De  Bafcer  v.  Railway  Co.,  106  CaL  257, 
89  Pac  610.  46  Am.  St.  Rep.  237,  this  court 
in  bank,  referring  to  tbe  contention  that 
because  of  tbe  modification  of  our  Consti- 
tution, the  doctilne  of  Oreen  v.  Swift,  and 
Green  r.  State,  and  Lamb  v.  Reclamation  Dis- 
trict, supra,  were  no  longer  tbe  law,  passed  it 
by  with  the  statement  merely  that  "it  is  pos- 
sible thia  may  be  true."  But  here  and  now, 
therefore,  for  the  first  time  is  tbe  question 
presented,  and  for  tbe  reasons  above  given,  we 
hold  that  tbe  doctrine  of  damnum  absque 
injuria  is  applicable  to  the  prospective  tem- 
porary consequential  damage  which  it  may  be 
found  will  be  inflicted  upcm  the  plaintiffs' 
lands  by  the  future  ralidng  of  a  flood  plane, 
which  floo^  are  of  temporary  duratloD  and 
character,  which  raising  the  platatUPa  may 
protect  themselves  against,  and  which  floods, 
in  tbe  progress  of  the  work,  will  be  taken 
care  of  so  that  future  Injury  wUI  be  avoid- 
ed, all  this  under  tbe  states  idaa  of  vast 
magnitude  and  importance  to  abate,  tm  be- 
half of  the  whole  state,  as  well  as  for  tbe 
benefit  of  private  landowners,  Indudlng  these 
plaintiffs,  flood  ccmditiona^  which.  If  nncbeck- 
ed.  would  inevitably  lead  to  the  destmctlrai 
of  tbe  navigaMlity  of  the  rlvo-  and  to  tbe 
greater  lnv>airment  and  damage  of  all  tbe 
adjacent  land.  Further  than  this  it  is  not 
necessary  here  to  go. 

The  second  branch  of  this  case  which  is 
proper  for  review  goes  to  tbe  right  of  tbe  de- 
fendant, as  an  organised  Irrigation  district, 
to  do  this  work  for  Its  own  protection,  with- 
out regard  to  its  puUlc  character  as  part  of 
the  proposed  work  of  the  nation  and  the  state, 
'mis  necessitates  a  conirideratifm  of  the  at- 
tack made  by  appellant  upon  two  of  the  vi^ 
Qndings  of  the  court ;  the  first  being  tbe  find- 
ing that  Sutter  ba^n  is  a  natural  water 
course  within  the  meaning  and  definition  of 
the  law,  and  that  the  defendant  is  Illegally 
obstructing  it;  the  second  being  tbat  these 
obstructions  result  In  an  Illegal  fon^ng  back 
on  the  lands  of  plalntUEs  at  sorfhoe  waters 
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wblcb  tbe7  are  entitled  to  have  flow  on  wlth- 
oat  Impediment. 

[14]  Touching  the  first  finding,  the  topo- 
graphical and  hydrographical  conditions  have 
been  pointed  out  with  sufficient  exactness. 
All  of  the  waters  which  Sutter  basin  contains 
are  emptied  into  the  river  when  fiood  condi- 
tions have  ceased,  so  that  one  may  drive 
along  and  across  the  whole  oasln.  A  depth 
of  water  of  one  foot  along  the  Uoe  of  greatest 
depression  means  an  expanse  of  water  a  mile 
on  either  side,  and  every  addltl<Hi  to  the 
depth  of  thf  water  proportionate  extends  Its 
area.  In  times  of  high  water  It  is  but  a 
geographical  contlnuaUon  ot  the  upper  Butte 
basin,  the  waters  of  wbidi  firom  Moulton 
brealE,  from  Batte  creek  and  ttcm  minor 
sloughs  and  drainage  ditches  move  down, 
covering  a  correspondingly  vast  area.  Butte 
slougb,  as  has  beea  pointed  out,  has  a  de- 
fined channel  only  as  It  cuts  through  the  blgb 
lands  constituting  the  east  bank  of  the  Sacra- 
mento river.  Sacramento  slough  at  the  lower 
has  a  defined  cbannd  of  identically  the 
same  cluuraeter.  The  waters  of  Tladale  wler 
pour  Into  tbls  basin  as  Into  a  lake.  The  wa- 
ters of  Feather  rtver  for  seven  or  eight  miles 
above  its  junction  with  the  Sacramento 
likewise  poor  into  thto  basin.  Not  inaptly 
the  trial  eourt  in  its  opinion  described  it  un- 
der Oiese  ccHidltions  as  an  'Inland  sea,"  and 
yet  tn  Its  findings  declared  It  to  be  a  mter 
Course  of  the  Sacramento  river.  In  support 
of  this  finding  respondents*  principal  reliance 
Is  placed  upon  the  case  Miller  ft  Lux  v. 
Madera  Canal  Co.,  1S6  CaL  69,  99  Pac  602, 
22  L.  B.  A.  (N.  8.)  391.  All  that  was  decided 
in  that  case  touching  this  matter  was  that 
when  there  are  natural  and  accustomed  lim- 
its to  tile  dbaunel  of  a  river,  tbongta  the  chan- 
nel for  the  dry  season  may  be  more  limited 
and  that  for  the  wet  season  more  extended; 
and  when  usually  recurring  floods  flow  in  one 
continuous  stream  In  the  accustomed  enlarg- 
ed channel  and  are  naturally  confined  there- 
to, such  regularly  recurring  flood  waters  are 
deemed  to  be  a  part  of  the  ordinary  flow  of 
the  stream.  It  would  seem  superfluous  to 
elaborate  upon  the  distinctions  between  such 
a  condition  as  this  and  that  shown  here  to 
exist  There  are  sloughs,  principally  in  the 
lower  reaches  of  the  river,  which  are  proper- 
ly channels  and  they  are  the  more  frequent 
near  the  low-lying  lands  In  the  delta  regions 
at  and  about  the  confluence  of  the  Sacramen- 
to and  the  San  Joaguln.  There  are  Steam- 
boat slough,  and  Sixteen  Mile  slough,  and 
Three  Mile  slough,  and  Mmtezuma  slough  and 
many  others  which  are  distinctively  water- 
ways. Such  a  slon^  is  spoken  of  In  Island 
Ilec.  Diet  V.  Floribel  A.  S.,  167  Cal.  467.  140 
Pac.  4.  But,  on  £&e  other  hand,  Butte  slough 
In  this  case  Is  precisely  of  the  character  of 
Wilklns  slough,  discussed  In  Lamb  v.  Rec- 
lamation District,  supra,  the  closing  of  which 
stODgh  was  there  complained  of.  Touching 
Wilklns  slough  It  was  there  said: 

"It  is  not  a  channel  or  fork  continuously  car- 
rying a  large  part,  or  any  part,  of  the  waters  of 


the  Sacramento  river.  It  carries  no  water  at  al) 
except  in  times  of  flood' " 
— and  tt  was  declared  not  to  be  a  wate» 
course;  WheOier  or  not  a  water  course  ex- 
ists is  "to  be  determined  as  matter  of  law 
from  the  evidence  In  the  case."  Sanguin- 
netti  T.  Pock,  186  Cal.  466,  69  Pac.  98,  89  Am. 
St.  Bep.  169.  Under  all  of  the  accepted  defl- 
nitlfms  of  a  water  course,  our  own  as  well  as 
those  from  other  states,  Sutter  basin  Is  not 
a  water  course  but  a  catchment  area,  princi- 
pally tor  the  reception  of  the  fiood  waters  of 
the  Sacramento  river.  '*nie  wlu^e  space  be- 
tween the  foothills  and  a  river  is  not  to  be 
called  the  duinnel  because  it  sranetimeB  over- 
fiows."  Kansas  City  By.  Co.  t.  Smith,  72 
BUsB.  677,  17  South.  78,  27  L.  B.  A.  762.  48 
Am.  St  Bep.  679;  Oibbs  v.  Williams,  26  Kan. 
214,  37  Am.  Bep.  241;  Sangninnettl  t.  Podc, 
supra ;  Lamb  t.  Bedamation  District,  supra ; 
Los  Angeles  Cem.  Ass'n  v.  City  of  Los  An- 
geles, 108  Gal.  461,  87  Pac  376. 

[IB,  II]  Moreover,  the  reports  of  the  Cali- 
fornia DCbris  Cmnmisslon  and  of  state  en- 
gineers have  been  adopted  by  state  statutes. 
This  court  takes  Judicial  notice  of  Uiem. 
Jackson  r.  U.  S.,  230  U.  S.  1,  33  Sup.  Ct 
1011,  67  L.  Ed.  1S6S.  In  addition  to  this,  the 
history  of  the  state,  its  topograptalcal  and  its 
general  cmdltlons,  including  notorious  Acts 
concembig  its  rivers,  are  all  mattm  of  Judi- 
cial cognizance.  People  r.  Tmtftee  Lumber 
Co.,  116  Ca.1.  401,  48  Pac.  874,  89  U  B.  A. 
681.  68  Am.  St  Bep.  183;  Olive  t.  State  of 
Alabama,  86  Ala.  88,  6  South.  663,  4  L.  R  A. 
39,  and  note;  Cfliamberlayne,  Evidence,  1  74. 
This  evidence^  within  our  Ju^dal  knowledge, 
absolutely  n^atlves  the  concept  of  a  water 
course.  The  same  contention  was  presented 
to  the  Supreme  Court  in  the  case  of  the  Mls- 
slasii^  river,  whose  flood  condltlms  hava 
been  recognized  and  declared  to  be  similar 
to  those  of  the  Sacramento  <Lamb  y>  Becla- 
mation  District,  supra),  and  the  Supreme 
Court  ot  the  United  States  de(dared  the  con- 
tention untenable  upm  its  own  judicial 
knoMedge.  Cubbins  v.  Mississippi  River 
Commisslcm,  241  U.  S.  861,  36  Sup.  Ct  671, 
60  L.  Ed.  1041. 

[17]  Bespondents*  final  argument  in  sup- 
port oS  this  finding,  that  by  an  imipectlon  of 
the  premises  whldi  the  court  made  it  received 
evidence  which  is  not  embodied  in  the  tran- 
script on  appeal,  and  which  must  be  consider- 
ed as  sufficient  to  support  the  finding,  upon 
the  authority  of  Hatton  v.  Gregg,  4  Cal.  App. 
537,  88  Pac.  692,  is  completely  disposed  of, 
without  the  necessity  for  considering  any  oth- 
er matters,  by  the  Judge's  own  statement,  as 
follows: 

"So  far  as  receiving  any  evidence,  I  cannot 
say  that  I  did.  I  simply  received  a  brief  im- 
pression of  the  country." 

Such  a  view,  taken  for  the  purpose  of 
gaining  a  better  understanding  of  the  evi- 
dence given,  will  not  of  course,  be  held  to 
be  the  taking  of  Independent  evidence  from 
which  snch  a  flndlns  as  thia  may  draw  sup- 
port. 
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Independently  of  tbe  findings  establishing  a 
natural  water  course,  the  court  further  de- 
clared that  defendants'  levee  work  impeded 
the  natural  flow  of  surface  waters,  and  would 
force  them  back  on  plalntlfTs'  lands.  Here- 
in it  stated  that  there  are  "numerous  creeks 
and  water  courses  *  ♦  ♦  whldi  gather  up, 
and  from  time  Immemorial  have  gathered  up, 
the  surface  waters  which  flow  upon  the 
above-descrilied  lands  of  plaintiffs  and  other 
lands  in  the  vicinity  thereof  in  said  county 
of  Sutter,  •  •  •  and  which  creeks  and 
water  courses  carry  and  deposit  such  waters 
naturally  Into  said  Sutter  basin,  *  •  « 
and  at  times  of  heavy  rainfall  in  every  year 
carry  not  less  than  2,400  second  feet  of  wa- 
ter"; further,  that  tbe  by-pass  or  channel 
east  of  the  levee  of  defendant  will  not  be 
"sufficient  to  carry  off  or  discharge  all  or  any 
material  i>ortlon  of  the  surface  waters  that 
would  otherwise  flow  to  and  upon  the  lands 
within  said  district."  This  is  explained  by 
an  elaboration  of  the  finding,  which  declares 
that  the  completion  of  defendants'  levee  work 
win  result  In  a  diversion  of  the  waters  of 
Sutter  basin  "and  the  diverted  waters  will 
at  all  seasons  of  high  water  be  raised  to  such 
an  extent  as  to  form  a  'Water  Cushion,'  which 
will  effectually  Impede  and  obstruct  the  nat- 
ural flow  and  prevent  the  natural  discharge 
of  all  waters  mentioned,  all  of  which  waters 
are  surface  waters,  and  will  cause  the  same 
to  overflow  and  leave  their  natural  courses 
and  to  spread  out  over  and  inundate  the  lands 
of  plaintiffs."  And,  flnally,  that  the  elevation 
of  the  flood  plane  will  not  be  caused  entirely 
by  flood  waters;  "on  the  contrary  It  will  be 
.caused  by  the  obstruction  of  said  Sutter 
basin,  which  Is  a  natural  water  course,  and 
the  waters  so  obstructed  will  bp  the  combina- 
tion of  the  natural  flow  of  Butte  creek,  or 
surface  waters  from  the  watershed  lying  be- 
tween Feather  river  and  the  Sutter  basin  and 
of  flood  waters." 

[181  Surface  waters,  it  is  well  understood, 
are  those  waters  from  rainfall,  from  melting 
snows,  from  springs,  which  seeping  or  perco- 
lating, or  vagrantly  wandering  over  the  sur- 
face of  the  earth,  flnally,  in  obedience  to 
natural  law  gather  into  well-defined  chan- 
nels, where  their  character  as  surface  waters 
at  once  ceases  and  the  waters  themselves  take 
on  the  new  character  of  the  body  of  a  defin- 
ed streani.  Gould  on  Waters  (2d  Bd.)  S  265; 
Farnham,  Water  &  Water  Rights,  i  878; 
Schaefer  v.  Marthaler,  34  Minu.  487,  26  N. 
W.  727,  57  Am.  Rep.  73;  Rait  v.  Furrow,  74 
Kan.  101,  S5  Pac.  934,  6  L.  R.  A.  (N.  S.)  157, 
10  Ann.  Cas.  1044.  We  will  not  pause  here  to 
discuss  appellants'  contention  that  these 
findings  from  which  we  have  quoted  are  self- 
destructive,  In  that  they  include  in  and  de- 
fine as  surface  waters  those  flowing  In  what 
the  court  declares  to  be  natural,  well-defined 
water  courses.  In  fact  it  Is  established,  and 
U  1b  beyond  question  of  doubt,  tbat  some  of 
these  are  natural  creeks  within  well-defined 
cbannels,  which  gather  up  the  rainfall  in  so 


far  as  their  capacities  permit  In  times  of 
heavy  rains  their  channels  are  wholly  Inade- 
quate for  this  purpose  and  the  waters  spread 
out,  precisely  as  they  do  in  the  case  of  the 
larger  rivers.  In  some  instances  artificial 
drains  have  been  constructed  communicating 
with  these  natural  cbannels,  In  others  the 
natural  cbannels  themselves  have  been  en- 
larged. But,  passing  on  to  the  main  ques- 
tion, the  conrt  does  not  mean  to  find  that 
this  small  amount  of  2,400  feet  of  water  in 
comparison  to  the  enormous  flood  fiow,  ag- 
gregating over  220,000  Teet,  Is  or  could  be  so 
obstructed  by  the  works  of  defendant  tliat 
adequate  drainage  has  not  been  left  for  tbe 
passage  of  the  surface  water  alone.  Its  find- 
ing In  this  regard  is  explained  by  the  lan- 
guage which  we  have  already  quoted,  and 
which  means  that  the  curtailment  of  the 
flood  basin  creates  out  of  these  flood  waters 
a  "Water  Cushion"  which  will  arrest  the 
flow  of  the  surface  water  and  cause  It  to 
back  up  and  overflow  parts  of  plaintiffs' 
lands. 

[II]  But  the  defendant's  right  to  protect 
and  levee  against  flood  waters  cannot  be 
questioned.  Nor  Is  this  right  Impaired  by 
the  fact  that  these  surface  waters,  as  they 
usually  do,  form  some  part  of  the  whole  vol- 
ume of  water.  A  landowner  has  performed 
his  full  duty  under  such  circumstances  if  he 
make  adequate  provision  for  the  escape  of 
the  surface  waters  alone.  In  this  aspect  the 
present  case  is  precisely  that  of  Sangnin- 
nettt  V.  Pock,  130  Cal.  466.  89  Pac.  98,  89  Am. 
St  Rep.  169.  There  Is  no  finding  In  this  case 
that  tbe  channel  which  Is  left  Is  Insufficient 
to  take  care  of  the  surface  waters  were  It  not 
for  the  flood  waters,  and  San^uinnettl  v. 
Pock  Is  full  authority  for  the  statement  that 
If  such  an  adequate  channel  Is  left,  defend- 
ant's right  to  construct  Its  levee  against  flood 
waters  Is  not  Impaired  by  the  consequences 
which  may  result  from  a  commli^ling  of  the 
flood  and  the  surface  waters. 

[20]  Sanguinnettl  v.  Pock  Is  determinative 
of  the  question,  but  there  Is  another  consider- 
ation which  may  with  propriety  be  adverted 
to.  Ogburn  v.  Connor,  46  Cal.  346,  13  Am. 
Rep.  213,  declared  for  the  civil  law  rule,  for- 
bidding a  lower  owner  from  Interfering  with 
the  natural  drainage  of  surface  waters  onto 
his  laud  from  the  proprietor  whose  lands 
were  higher.  It  was  an  adoption  of  the  civil- 
law  rule  (Walker  v.  Southerir  Pac.  R.  R,  Col. 
165  U.  S.  593,  17  Sup.  Ct  421,  41  L.  Ed.  837; 
Cass  V.  Dicks,  14  Wash.  75,  44  Pac.  113,  53 
Am.  St  Rep.  S59),  notwithstanding  the  fact 
that  the  common-law  rules  are  made  the 
rules  of  decision  in  this  state,  where  appli- 
cable (Stats.  1850,  p.  219 ;  Pol.  Code.  8  4468). 
And  this  is  made  quite  apparent  from  the 
later  case  of  McDanlel  v.  Cummlngs,  83  Cal. 
515,  23  Pac.  795,  8  Ll  R.  A.  575.  But  In  the 
last-mentioned  case  It  Is  added  tbat  a  rule  of 
property  has  grown  out  of  the  earlier  dtecl- 
slon  and,  on  the  principle  of  stare  decisis, 
tbat  declslcm  will  be  adhered  to.  But  it  la  a 
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rule  whlcb  this  court  would  have  the  power 
to  abrogate  by  tbe  adoption  of  the  common- 
law  rule  it  In  its  Judgment  thla  were  the 
wiser  policy  to  pursue.  Jones  t.  Cal.  Devel. 
Co..  100  Pac.  S!£S.  It  Is  (tf  course  a  rule 
which  the  Legislature  Itself  could  change. 
For  a  rule  of  prt^rty  Is  not  a  vested  right 
In  property  which  may  not  be  taken  away 
without  compensation.  Thla  case,  then, 
though  In  different  form,  presents  the  fea- 
tures of  the  Tranbarger  Case,  238  U.  S.  68, 
35  Sup.  Ct.  678,  69  L.  Ed.  1204.  The  Missouri 
constitutional  proTlsion,  as  has  been  pointed 
out,  is  the  same  as  ours.  The  rule  as  to  sur- 
face watera  was  the  common-law  role  author- 
izing the  landowner  to  protect  himself 
against  them.  It  was  as  much  a  rule  of 
property  as  the  civil-law  rule  in  this  state  is 
a  rule  of  property.  By  statutory  enactment 
the  state  of  Missouri  modified  the  rule  as  to 
the  railroad  company,  and  compefled  It  under 
penalties  and  at  great  personal  expense  to 
make  provision  for  cutSi  drains,  and  culverts 
to  allow  the  escape  ot  surface  water  from 
the  land  of  Tranbarger  upon  which,  before 
that  law  it  had,  so  far  as  the  conduct  of  tbe 
railroad  company  was  concerned,  legally 
stood.  One  of  the  contentlcoia  of  the  railroad 
company  before  the  Supreme  Court  of  the 
United  States  was  that  this  rule  of  property 
gave  it  a  vested  right  of  which  it  was  not 
only  divested  by  the  statute  in  question,  but 
in  the  divestiture  there  was  imposed  upon  it 
great  expense  and  a  taking  of  property  with- 
out process  of  law.  The  Supreme  Court  of 
the  United  States  made  answer  as  follows: 
'The  previous  immunity  from  reaponsibility 
for  such  mjury  was  nothinf;  more  than  a  general 
rule  of  law.  which  was  not  in  terms  or  by  nec- 
essary intendment  imported  into  the  contract. 
war  just  as  no  person  has  a  vested  ri^t  in  any 
general  rnle  of  law  or  policy  of  legislation  enti- 
tling him  to  insist  that  it  shall  remain  unchang- 
ed for  his  b«Qe&t  (Mann  v.  Illinois,  94  U.  S.  113, 
134  124  L.  Ed.  77] :  Hurtado  v.  California, 
110  U.  S.  516,  632  [4  Sap.  Ct  111,  292.  28  L. 
Ed.  232] ;  Buttfield  v.  Stranahan,  192  U.  S. 
470,  495  [24  Sup.  Ot.  349,  48  U  Ed.  525] :  Mar- 
tin v.  Pittsburg,  etc,  Co.,  203  U.  S.  284, 294  [27 
Sap.  Ct.  100,  51  L.  Ed.  184,  8  Ann.  Cas.  87]), 
so  an  immunitj;  from  a  change  of  the  general 
rules  of  law  will  not  ordinarily  be  implied  as 
an  unexpressed  term  of  an  express  contract 
£See  OroBs  v.  United  States  Mortgage  Co.,  108 
U.  S.  477,  488  [2  Snp.  Ct.  940,  27  L.  Ed.  795]: 
Pennsylvania  R.  R.  v.  Miller,  132  U.  S.  75.  83 
[10  Sup.  Ct.  34.  33  L.  Ed.  267]." 

Certainly  with  this  authority  before  us,  an 
argument  of  no  little  weight  could  be  advanc- 
ed to  tbe  effect  that  the  state  of  California, 
la  making  it  the  duty  of  this  reclamation  dis- 
trict to  construct  these  levees  in  furtherance 
of  its  own  work  did,  as  did  the  state  of  Mis- 
souri; tliat  Is  to  say,  it  set  aside  the  role  of 
law 'as  to  surface  waters  so  Car  as  that  rale 


would  operate  to  Impede  the  great  purpose 
which  it  had  in  view. 

But  we  need  not  pursue  this  suggestion 
fnrUier,  nor  base  our  dedslm  upon  it,  since 
what  has  been  said  and  shown  besides  and 
beyond  this  argument,  affwds  complete  jus- 
tification tor  the  action  of  defendants.  And 
herein  we  may  Cfmciude  with  the  language  of 
the  Supreme  Court  in  Jackson  v.  United 
States,  230  U.  S.  1.  33  Sup.  Ct  1011.  57  U 
Ed.  1363,  where,  to  a  complainant  under  like 
(drcumstances,  it  made  answer  that,  even 
though  his  land,  because  of  the  proposed 
work,  would  be  sahject  to  occasional  over- 
flow, though  never  overflowed  before,  "there 
would  be  no  right  on  the  part  of  an  individu- 
al to  in^  that  primitive  conditions  be  suf- 
fered to  remain,  and  thus  all  progress  and 
development  to  be  rendered  impossible,"  and 
that  the  untenable  position  of  pialntlfb  is 
'*that  they  have  the  right  to  stereotype  tbe 
conditions  existing  at  the  time  they  built 
their  levees  to  the  extent  of  preventing  any- 
one from  subsequently  exerting  his  right  to 
bnlld  a  levee  to  protect  his  land." 

It  is  manifest  that  this  case,  so  far  as  evi- 
dentiary matters  are  concerned,  was  most 
thoroughly  tried  In  the  court  below.  This 
court,  however,  is  unable  to  make  findings  of 
fact.  If,  on  the  going  down  of  the  remittitur 
It  shall  apx>ear  that  no  further  material  evi- 
dence is  to  be  presented,  the  trial  court  will 
make  its  findings  In  accordance  with  the  l^al 
views  here  expressed  and  render  its  Jndg- 
ment  accordingly. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

We  concur:  ANGBLLOTTI.  O.  J.;  SHAW, 
J.;  LORIGAN,  J.;  MELVIN,  J.;  SLOSS,  J.; 
LAWIXm,  J. 


PROPER  V.  RECLAMATION  DIBT.  NO. 
ISOO  et  al.    (Sac  2556J 
(Supreme  Court  of  CaUfomia.  March  14, 1917.) 

In  Bank.  Ai^eal  from  Superior  Court.  Sutter 
County ;  Emmet  Seawell,  Judge. 

Suit  by  Eunice  J.  Proper  against  Reclama- 
tion District  No.  1600  and  others.  Jodgmmt 
for  plaintiflF,  and  defendants  appeal  Reversed 
and  remanded. 

A.  C.  &  H.  L.  Huston,  both  of  Woodland, 
and  Devlin  &  Devlin,  of  Sacramento,  for  ai^l- 
lants.  Sullivan  &  Sullivan  and  Theo  J.  Roche^ 
of  San  FranciscD,  amici  cnriee.  A.  H.  Hewitt, 
of  Yuba  Gty,  for  respondent. 

PER  CURIAM.  This  case  is  in  all  Its  esspn- 
tiala  Identical  with  that  of  Gray  et  al.  v.  Recla- 
mation District  No.  1500  et  aL,  Sac.  No.  2655, 
163  Pac  1024,  this  day  dedde^  Uprai  the  au- 
thority of  that  case  the  judgment  herein  appeal- 
ed from  is  reversed,  ana  the  cause  remanded. 


Digitized  by  Google 


1038 


163  PACIFIC 


BEFOBTEB 


(Cal 


DEAN  V,  HAWES.    (Civ.  1971.) 

(District  Court  of  Appeal,  Urst  District,  Cali- 
fornia!  Feb.  2,  1917.   Rehearing  Denied 
bj  Supreme  Court  April  2, 1917.) 

1.  Appeal  and  Ebbob  «s>1287— Liabiutt  or 
StJBETT— Statute. 

Under  the  direct  proviBioos  of  Code  Civ. 
Proc.  g  D12,  where  a  judement  was  modified  aod 
affirmed  on  appeal,  and  the  remittitur  isaaed 
tliereon,  and  appellant  did  not  pay  the  judg- 
ment -within  30  days  after  the  filing  of  the  re- 
mittitur from  the  Supreme  Court  In  the  court 
from  which  the  appeal  was  taken,  judgment  was 

Sroperly  entered  against  the  sureties  on  the  un- 
ertaking  to  stay  execution  toe  the  amount  of 
the  uodmed  judgment  and  intereit  ana  c(»ta. 

[Ed.  Nota— For  oUier  casea,  see  Appeal  and 
Error.  Gent  Dig.  IS  4778-4784.] 

2.  Appeal  ahd  Esbob  *=9l233— Bonds— Ac- 
tion Against  Subeties. 

In  determining  the  amount  of  the  judgment 
to  be  entered  against  sureties  on  an  undertaking 
to  stay  execution,  the  trial  court  had  no  juris- 
diction to  consider  costs  which  bad  been  awarded 
the  appellant  on  two  earlier  appeals,  for  which 
be  bad  then  instituted  proceedings  to  collect, 
which  were  still  pending  and  are  InTolved  in  an- 
other appeal. 

[ESd.  Note.— For  other  eaaes,  see  Appeal  and 
Error,  Cent  Dig.  U  4768-4760.] 

Appeal  from  Dlatrlct  Court,  Santa  Cruz 
County;  B.  K.  Knight,  Judge. 

Action  by  Henrietta  S.  Dean,  judgment 
creditor,  against  George  W.  Hawea,  Judgment 
debtor,  and  Geo.  W.  Wood  and  another,  anre- 
ties  on  undertaking  to  stay  eiKcutlon. 
Jodginent  for  plalntUT  against  the  sureties, 
and  Haves  appeals.  Affirmed. 

George  W.  Hawes.  In  pro.  per.  Ohas.  B. 
YouDger,  of  Santa  Cruz,  for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  ot  plaintiff  taken  against 
W.  E.  Vandervort  and  George  W.  Wood  for 
the  sum  of  $614  In  this  action,  in  which  the 
above  persons  were  the  sureties  of  the  appel- 
lant herein  upon  an  undertaldng  to  stay  ez- 
ecntitm  upon  a  former  appeal  The  Judg- 
ment upon  such  former  appeal  having  been 
modified  in  some  respects,  but  otherwise  af- 
firmed, and  the  remittitur  having  Issued 
thereon,  and  the  appellant  not  having  paid 
the  amount  of  said  Judgment,  the  Judgment 
creditor  caused  a  Judgment  to  be  entered 
against  the  said  sureties  upon  the  undertak- 
ing on  appeal  in  accordance  with  the  terms 
of  section  942  of  the  Code  of  OlvU  Procedure. 
The  sureties  have  not  appealed  from  said 
Judgment,  but  the  defendant,  their  princi- 
pal, prosecutes  this  appeal  therefrom. 

It  is  contended  by  the  respondent  that  the 
appeal  should  be  dismissed  for  the  reason 
that  the  defendant  has  no  right  of  appeal 
from  a  judgment  taken  under  said  section  of 
the  Code  against  his  sureties  on  a  former 
appeal.  We  do  not  deem  It  necessary,  how- 
ever, to  decide  this  question,  for  the  reason 
that  we  find  from  the  record  before  us  that 
there  is  no  merit  otherwise  In  this  appeal. 

[1]  The  status  of  this  case  Is  quite  fully  set 


forth  In  the  dedslon  of  this  t^urt  upon  the 
former  appeal.  Dean  v.  Hawes,  29  Cal.  App. 
6S9,  157  Pac.  S58.  The  Judgment  affirmed  up- 
on that  appeal  after  the  modiflcatioD  noted 
therein  was  for  the  sum  of  $460.  This  Judg- 
ment, of  course,  carried  Interest  upon  said 
sum  from  the  date  of  its  original  rendition, 
and  also  carried  the  costs  awarded  to  plain- 
tiff upon  the  trial  of  the  case.  These  two  ac- 
cretions to  It  made  up  the  sum  of  $614,  for 
which  Judgment  was  properly  entered  against 
the  sureties  of  appellant  under  section  942 
of  the  Code  of  Civil  Procedure.  The  appel- 
lant, however,  insists  that,  since  he  had  been 
awarded  his  costs  against  the  plaintiff  upon 
said  former  appeal,  and  also  upon  a  still 
earlier  appeal,  these  two  amounts,  which  he 
asserts  aggregate  the  sum  of  $214.56,  should 
have  been  deducted  by  the  trial  court  from 
the  amount,  for  which  this  Judgment  against 
the  sureties  was  taken.  The  record  discloses, 
however,  that  the  defendant  and  appellant 
herein  had  already  and  prior  to  the  tak- 
ing of  this  Judgment  against  his  sureties 
instituted  proceedings  against  the  plaintiff 
for  the  collection  of  his  two  former  awards 
of  costs,  and  that  those  matters  are  Involved 
in  another  appeal  to  come  before  this 
cotirt 

t2]  Under  such  conditions  the  trial  court 
had  no  Jurisdiction  to  deal  with  those  mat- 
ters in  determining  the  amount  of  the  Judg- 
ment to  be  entered  against  the  defendant's 
sureties  and  from  which  the  preset  appeal 
was  taken.  There  is  no  merit,  therefore.  In 
the  appellants  contention  upon  the  present 
appeaL 

Judgmuit  afflimed. 

We  ooncar:  LBMNON,  P.  J.;  KERRI- 
GAN, J. 


SltflTH  V.  SEUON.    (Oiv.  1906.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fomio.  Feb.  1,  1&17.  Rehearing  Denied 
March  2,  1917.    Denied  by  Supreme  Court 

April  2,  1917.) 

1.  AssiONUBNTS  4s»S7— NoTioB— SrATtrra. 

Where  the  written  notice  of  the  aasignment 
of  a  contract  for  the  purchase  of  an  autwu^e 
was  blank  as  to  the  name  of  any  assignee  when 
defendant  admitted  the  receipt  of  a  copy  there- 
of when  the  contract  was  executed,  and  where 
the  contract  was  not  actually  assigned  to  plain- 
tiff until  nearly  a  month  after  its  execution,  the 
notice  did  not  of  Itself  satisfy  the  provision  of 
Code  Civ.  Proc  |  368,  that  In  case  of  an  andi^- 
ment  of  a  chose  in  action  the  action  by  the  aa- 
sigaee  is  without  prejudice  to  any  set-off  or  de- 
fense existing  at  the  time  of  or  before  notice  of 
the  assignment. 

[Ed.  Note.— For  o^er  cases,  sea  A—ignments, 
Cent.  Dig.  K  116-120J  — — 

2.  ASSIONUBNTa  «S>1ST  — NonCB— EVIDKIVCB. 

In  an  action  by  the  assignee  of  a  contract 
for  the  purchase  of  an  automobile,  defended  on 
the  ground  of  a  settlemmt  with  the  assignor  be- 
fore notice  of  such  assignment,  evidence  held  to 
sustain  a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Assfcnmcnti, 
Cent.  Dig.  S  234.]  ^ 


4s»Fer  otlter  eases  sm  asms  toplo  and  KBT-NDHBBB  la  all  Xsy-Nambsred  OlgwU  and  ladesss 
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3.  Sales  4=s»lft-OoHDmosAX<  Sajx— Ownba- 

SHIP. 

Iq  the  case  of  a  contract  for  a  future  and 
conditional  ttale^  the  ownershiD  of  the  thing  to 
be  sold  and  transferred  need  not  be  in  the  seller 
at  the  time  of  the  contract 

[Ed.  Note.— For  oUier  eaaes,  aee  Sales,  Cent. 
Dig.  128.] 

Appeal  from  Superior  Coart,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge. 

Action  by  B.  N.  Smith  against  Samuel 
fiemoo.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Harry  Gottesfeld  and  Bdward  Lande,  both 
of  San  Frandso),  for  appellant  Byrne  & 
tdmson,  of  San  Francisco,  for  reqiondenL 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  plaintilTa  favor  In  an  action 
brought  to  recover  the  balance  claimed  to  be 
due  upon  a  contract  for  the  purchase  of  an 
automobile  from  the  assignor  of  the  plaintiff. 

Tbe  chief  and  only  meritorious  defense 
urged  by  the  defendant  In  his  pleadings  and 
upon  the  trial  of  the  cause  consisted  In  his 
averments  and  proffered  proofs,  that  he  had 
made  a  certain  settlement  with  the  seller  of 
the  automobile  and  assignor  of  plaintiff,  by 
the  terms  of  which  his  contract  had  been 
canceled  and  his  obligation  to  make  further 
payments  thereon  terminated.  In  good  faith 
and  without  notice  of  the  prior  transfer  of 
the  contract  to  the  plaintiff.  Upon  this  par- 
ticular Issue  the  evidence  before  the  trial 
court  showed  the  following  state  of  facts: 
On  March  10,  1915,  the  defendant  made  and 
entered  Into  a  contract  for  a  conditional  sale 
to  him  of  an  automobile  by  one  D.  J.  Alber- 
ger,  doing  business  under  the  name  and  style 
of  D.  J.  Alberger  Auto  Sales  Company,  by 
the  terms  of  which  contract  the  said  Alber- 
ger agreed  to  sell  said  automobile  to  the  de- 
fendant for  the  sum  of  $775,  of  which  the 
sum  of  $200  was  to  be  paid  on  the  date  ot 
said  contract,  and  of  wblch  the  balance  was 
to  be  paid  In  stipulated  monthly  install- 
ments, the  title  of  the  machine  to  remain  In 
the  seller  until  these  payments  had  been 
fully  made.  Attached  to  said  contract  was 
a  printed  form  of  notice,  to  the  e£Fect  that 
D.  J.  Alberger  had  upon  the  date  thereof 
sold,  assigned,  and  transferred  said  contract, 
together  with  lils  right  title,  and  Interest  In 
the  automobile  covered  thereby;  and  that  his 
sole  connection  with  said  contract  thereafter 
would  be  that  of  an  agent  ot  the  assignee 
thereof  for  the  sole  purpose  of  collecting  the 
payments  to  become  due  thereon;  and  that 
all  other  dealings  in  relation  to  said  contract 
must  be  had  with  the  assignee  thereof.  The 
spaces  in  said  form  of  notice  wblch  should 
ctmtain  the  name  of  the  assignee  of  the  con- 
tract were  blank  at  the  time  of  the  execntlon 
of  said  contract  and  notice  and  at  the  time 
of  the  written  acknowledgment  of  the  re- 
ceipt of  a  copy  ot  such  notice  by  t3a»  defend- 


ant, and  which  waa  signed  by  Urn  at  the 
same  time  that  the  contract  Itaelf  was  ex- 
ecuted, viz.  on  the  10th  day  of  March,  1915. 
The  evidence  further  showed  that  the  plain- 
tiff became  the  purchaser  and  assignee  of 
said  contract  on  or  about  April  T,  1916,  and 
that  the  blanks  in  said  notice  had  been  filled 
In  with  bis  name,  as  assignee  of  said  con- 
tract when  the  same  was  delivered  to  him. 
There  was  no  evidence  before  the  court  that 
the  transfer  of  said  contract  had  not  been 
made  In  good  faith  and  for  value.  The  plaln- 
tUf  did  not  give  to  the  defendant  any  other 
formal  notice  of  the  transfer  of  the  contract 
to  him,  but  there  was  some  evidence  before 
the  court  to  the  effect  that  upon  one  occasion 
after  the  date  of  the  transfer  of  the  contract 
to  the  plaintiff  the  defendant,  coming  to 
the  place  of  business  of  Alberger,  had  there 
met  and  been  introduced  to  the  plaintiff  1^ 
said  Alberger  in  these  words,  as  testlfled  to 
by  the  plaintiff: 

"Mr.  Semon,  this  is  Mr.  Smith.  Ton  know 
who  ha  is.  You  ludd  some  of  his  papers." 

Testifying  as  to  this  meeting  the  plaintiff 

continued: 

"There  was  no  special  conversation,  except 
that  I  wished  him  success  in  the  dealings  we 
liad  together." 

The  defendant  admits  a  casual  meeting 
with  the  plaintiff  at  the  time  and  place  stat- 
ed, but  denies  that  there  was  any  such  con- 
versation. Several  weeks  later  the  automo- 
bile was  very  seriously  damaged  in  a  colli- 
sion, and  was  by  the  defendant  taken  or  sent 
to  the  place  of  Alberger  for  repairs;  where- 
upon Alberger  and  the  defendant  entered  In- 
to an  agreement  by  the  terms  of  which  the 
defendant  was  to  pay  to  Alberger  the  sum  of 
$200,  and  relinquish  the  automobile.  In  full 
acquittance  of  the  contract  and  of  his  obli- 
gations thereunder.  This  was  done;  and  the 
defendant  apparently  supposed  that  the  con- 
tract and  his  obligations  thereunder  were 
at  an  aid.  A  few  weeks  thereafter  the  plain- 
tiff appeared  at  the  defendant's  place  of  busi- 
ness with  the  contract  and  demanded  the 
balance  of  the  payments  due  thereon,  which 
the  defendant  refusing  to  make,  he  insti- 
tuted this  action  to  recover.  From  the  Judg- 
ment in  his  favor,  the  defendant  appeals. 

[1]  The  verdict  of  the  Jury  upon  the  trial 
of  the  cause  waa  against  the  defendant's  con- 
tention, based  upon  the  foregoing  state  of  the 
evidence,  that  his  settlement  with  Alberger 
had-  been  made  without  due  notice  of  the 
prior  assignment  of  the  contract  to  the 
plainUff;  and  In  that  regard  the  contention 
of  the  appellant  herein  Is  that  the  verdict  Is 
unsupported  by  the  evidence  Iq  the  case.  It 
is  true,  as  the  appellant  contends,  that  the 
written  notice  of  the  assignment  of  the  con- 
tract In  question  was  In  blank  tn  so  far  as 
the  Insertion  of  the  name  of  any  assignee 
thereof  was  concerned,  at  the  time  of  the  de- 
fendant's admission  of  the  receipt  of  a  copy 
thereof  made  on  the  day  of  the  execution  of 
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the  contract  Itself;  and  tbat  the  same  did 
not  therefore  convey  to  blm  auBleient  notice 
of  the  transfer  of  his  contract  to  any  particu- 
lar assignee.  It  Is  -also  true,  as  the  undis- 
puted evidence  in  the  case  discloses,  that  the 
contract  was  not  In  Act  assigned  and  trans- 
ferred to  the  plaintiff  until  nearly  a  month 
after  the  date  of  the  execution  thereof  and 
of  said  notice.  It  would  seem  to  follow  that 
this  notice  In  the  condition  in  whldi  tt  was 
at  the  time  the  defendant  acknowledged  tbe 
receipt  of  a  copy  of  It,  and  In  the  absence  of 
any  actual  assignment  of  said  contract,  could 
not  of  Itself  suffice  to  satisfy  the  require- 
ments of  section  368  of  the  Code  of  ClvU  Pro- 
cedure with  respect  to  notice  of  the  assign- 
ment of  choses  in  action. 

[2 1  But  while  this  much  may  be  conceded 
It  must  also  be  noted  thnt  this  notice,  while 
thus  InsufQolent  to  constitute  In  itself  a  'no- 
tice of  assignment  of  the  contract  to  any 
particular  person,  was  some  sort  of  notifica- 
tion to  the  defendant  of  an  existing  purpose 
and  Intent  on  the  part  of  the  other  party  to 
the  contract  to  make  a  present  or  prospec- 
tive transfer  thereof;  and  In  this  very  con- 
nection the  defendant  himself  testifies  that  at 
the  time  he  wrote  his  acknowledRiuent  of 
the  receipt  of  a  copy  of  such  notice  Alberger 
Informed  him  that  he  Intended  making  a 
present  transfer  of  the  contract  It  Is  also 
to  be  noted  that  said  notice  contained  mat- 
ter which  rendered  It  much  more  than  a  no- 
tice of  assignment,  for  by  its  terms  the  de- 
fendant was  expressly  luformed  that  the 
only  authority  retained  by  the  seller  of  the 
automobile  was  to  receive  the  def^red  pay- 
ments thereon,  and  that  all  other  dealings 
In  respect  of  the  same  must  be  had  wltb  the 
transferee  of  said  contract  whoever  he  might 
be.  These  facts  are  to  be  taken  in  connec- 
tion with  another  piece  of  evidence  In  the 
case,  viz.  that  the  above-quoted  testimony 
of  the  plaintiff  with  respect  to  his  introduc- 
tion to  the  defendant  In  the  place  of  business 
of  Alberger  and  to  the  terms  of  that  Intro- 
duction. The  statement  there  made  by  Al- 
berger to  Smith  In  the  presence  and  hearing 
of  Semon  that  "you  have  some  of  his  pa- 
pers," and  tlie  statement  of  Smith  to  Semon 
that  "1  wished  tilm  success  In  the  dealings 
we  had  together,"  while  in  themselves  but 
slight,  and,  we  think,  Insufficient  proof  of 
notice  to  the  defendant  of  the  assignment  of 
his  contract  to  the  pialntlfiE,  was  still  some 
evidence  thereof;  and  if  this  evidence,  was 
believed  by  the  Jury  to  be  true,  and  if  It  was 
considered  by  them  in  conoectton  with  the 
terms  and  scope  of  the  written  notice,  of 
which  tlie  defendant  had  acknowledged  re- 
ceiving a  copy,  to  be  sufficient  to  put  the  de- 
fendant ut>on  inquiry  as  to  the  state  and 
whereabouts  of  hla  contract  at  the  time  he 
undertook  to  make  bis  settlement  with  Al- 
berger, we  are  unable  to  say  that  these  &cts 
and  proofs  when  thus  considered  by  the 


Jury  were  not  sufficient  to  put  the  defendant 
upon  such  notice  that  any  subsequent  set- 
tlement with  Alberger  would  be  made  at  hla 
peril,  and  would  thus  be  tbe  equivalent  In 
legal  contemplation  of  actual  notice  of  the 
plalntUTa  intervening  rights  In  the  premises; 
and  hence  we  cannot  bold  npw  this  appeal 
that  the  verdict  <^  the  Jury  was  not  support- 
ed by  the  evidence. 

[3}  The  appellant  herein  makes  the  further 
contention  that  the  trial  court  commttted  an 
error  In  striking  out  of  hla  answer  his  first 
pleaded  defense,  the  substance  of  which  was 
tbat  the  assignor  of  the  plaintiff  was  not  the 
owner  of  the  automobile  at  the  time  of  tlie 
sale  thereof  by  him  to  the  defendant;  but 
this  action  of  the  court,  even  if  error  in  the 
then  state  of  the  case,  would  be  error  unat< 
tended  with  Injury  to  the  defendant,  for  the 
reason  tliat  the  contract  when  Introduced  in 
evidence  proved  not  to  amount  to  a  present 
sale  of  the  automobile,  but  only  to  be  a  con- 
tract for  a  future  and  conditional  sate  there- 
of. In  the  case  of  such  contracts  it  is  well 
settled  that  tlie  ownership  of  the  thing  to  be 
sold  and  transferred  In  future  need  not  be 
In  tbe  person  making  tbe  agreement  of  sale 
at  the. time  of  such  agreement. 

The  appellant  also  urges .  that  the  court 
erred  In  refusing  to  give  certain  instructions 
requested  by  blm,  and  In  giving  certain  in- 
structions at  the  plaintiff's  request  These 
Instructions  related  to  the  matters  of  law 
and  fact  above  under  discussion,  and  under- 
took to  set  forth  in  the  form  of  instructions 
the  respective  views  of  the  parties  as  to  the 
law  of  the  case;  and.  as  we  have  seen,  de- 
fendant's theory  of  the  case  has  not  been 
adopted,  and  hence  his  offered  instructions 
were  not  Improperly  refused. 

Wte  find  no  error  in  the  record.  Judgment 
affirmed. 

We  concur:   IiElNNON,  P.  J.;  KBORI- 

«AN,  J. 


LILLIS  V.  SILVER  CREEK  &  PANOCHB 
LAND  &  WATER  CO.  et  aL   (Civ.  1617.) 

(District  Court  of  Appeal,  Third  District.  Cal- 
1  forma.    Feb.  1,  1017.    Behearmg  Dented 
by  Supreme  Court  April  2,  1017.) 

1,  Refobmatios  of  Instruments  <8=>45C2) — 
Con  Til  ACT  fob  Use  of  Water— B  vide  wck. 

In  an  action  for  the  refonnation  of  a  con- 
tract entitling '^iaintiff'a  predecessor  to  the  use 
of  water  for  irriKating  purposes  when  the  quan- 
tity of  water  in  his  canal  did  not  exceed  75  cubic 
inohoH  flowing  per  second,  evidence  held  to  show 
that  the  quantity  had  been  so  fixed  by  mutual 
mistake  of  the  parties  thereto. 

LKd.  I^ote.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  H  158,  lS4r-188,  190.J 

2.  Waters  and  Watbb  Coubses  <3=>143— Ik- 

BIGATION— "MiNEB'S  InCH  OF  WaTEB." 

Tbe  standard  miner's  inch  of  water,  as  fixed 
by  SL  1001,  p.  600,  is  the  equivalent  or  equal 
to  1  %  cubic  feet  of  water  per  minute  mManral 
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throuph  any  aperture  or  orifice,  making  it  equiT- 1 
alcnt  to  one-fortieth  of  a  second  foot. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  152.] 

3.  Waters  and  Water  Courseb  *=>152(11)— 
Ikbiqation  —  DErREE— "Seventy-Five  Cd- 
Bic  Inches  or  Wateb  Meabuited  Undeb  a 
Four-Inch  Pressure." 

In  an  action  for  the  reformation  of  a  con- 
tract with  a  water  company  for  the  use  of  7!S 
cubic  inches  flowing  per  secnnd,  a  decree  that 
the  amount  had  boen  so  dmgnated  by  mutual 
mistake  when  the  parties  intended  a  use  of  75 
cubic  inches  measureii  under  a  4-iiich  preasure 
loft  the  exact  .quantity  of  water  to  whldi  plain- 
tiff was  entitled  unascertained;  as  the  expres- 
sion "75  cubic  inches  measured  under  a  4-inch 
pressure"  has  no  meaning  whatever  as  applied 
to  the  measurement  of  a  flowing  stream. 

TEd.  Kote.— For  other  cases,  see  Waters  and 
Water  Ooarses,  Cent.  Dig.  {  1S6.] 

4.  COBPOBATTONS  «=»428(7)  —  OFFICEBS— CON- 
8TRT7CTIVE  NOTICE— STATUTE. 

In  an  action  to  reform  a  contract  for  the 
use  of  water  for  irrigation  purposes,  a  showing 
that  defendant's  president  prior  to  defendant's 
purdiase  of  the  canal  had  actual  notice  of  clr^ 
cumstances  snftieient  to  put  a  prudent  man  upcm 
inquiry  as  to  the  extent  of  plaintiff's  riubt  to  the 
waters  carried  in  the  canal  was  equivalwt  under 
Civ.  Code,  S  10,  to  constructive  notice  of  the 
fact  which  he  conld  have  learned  had  he  prose- 
cuted the  inquiry. 

[Ed.  Note.— For  other  eaaea.  Me  Corporations, 
Cent  Dig.  I  1754.] 

Ai^>eftl  tram  Superior  Court,  Tnlare  Gonn- 
ty;  J.  A.  Allen,  JndKP. 

Action  by  S.  G.  LllHs  against  the  Sliver 
Creek  ft  Panose  I^and  ft  Water  Company 
and  otiieni.  Judgment  for  plaintiff,  and 
defendant  Belmore  Land  &  Water  Company 
appeals.  Reversed,  and  cause  remanded, 
with  Instructions. 

See,  also,  21  Cal.  App.  234. 181  Pae.  844. 

Bonnott,  TambuU  &  Thompson,  of  Los 
Ancreles,  fur  appellant  Short  &  Sutherland, 
of  Fresno,  for  respwident. 

HART,  J.  This  appeal  Is  by  the  Belmore 
Land  &  Water  Company  from  the  Judgment 
in  favor  of  the  plalntlBF  upon  a  transcript  of 
the  testimony  prepared  by  the  pbouographlc 
reporter  under  section  058a  of  the  Code  of 
Civil  Procedure. 

The  action  is  for  the  reformation  of  a  cer- 
tain contract,  made  on  the  3d  day  of  March, 
1004,  and  duly  entered  and  filed  of  record  in 
the  office  of  the  county  recor4er  of  Fresno 
county  on  the  2d  day  of  November,  1905,  by 
and  between  the  defendaut  Silver  Creek  ft 
Paiioehe  Land  &  Water  Oompeoy  and  one 
W.  J.  Hayes,  predecessor  in  Interest  of  the 
plamtm,  and  whereby  it  was  stipulated  and 
agreed  that  said  Hayes  was  entitled  to  the 
use  of  and  to  divert  upon  his  lands  from  the 
Irrigating  canal  of  the  Panoche  Company 
a  certain  quantity  of  water,  such  diversion 
to  be  made  by  means  of  a  lateral  connected 
with  the  main  canal. 

The  controversy  here  arises  over  a  dispute 
between  the  parties  as  to  the  quantity  of  wa- 
ter to  whldi  the  parties  Intended,  by  their 


1  agreement,  to  stipulate  and  agree  that  said 
Hayes  should  be  entitled.  The  contract  is 
set  out  In  hsec  verlia  In  the  complaint,  and 
In  the  respect  as  to  which  the  dispute  here 
has  arisen  reads  as  follows : 

"  •  •  •  It  is  hereby  understood  and  agreed 
that  said  second  party  is  entitled  to  use  upon 
any  portion  of  his  said  land  the  water  flowing  in 

first  party's  cunal  from  said  Panoche  credt  at 
nil  tlmcfl  when  the  quantity  of  water  flowing 
therein  does  not  exceed  75  cubic  inches  flowine 
per  second  when  the  same  reaches  the  land  of 
said  second  party." 

In  a  number  of  other  places  In  the  said 
contract  the  quantity  of  water  to  which  It  Is 
agreed  that  the  second  party  should  be  enti- 
tled Is  designated  as  attove  given. 

The  contention  of  the  plaintiff  was,  how- 
ever, that  the  parties  to  the  contract  intended 
to  say  and  that  the  contract  was  Intended  to 
read  and  mean  that  the  second  party  should 
be  entitled  to  a  flow  of  "75  miner's  Inches" 
Instead  of  a  flow  of  "76  cubic  Inches,"  as  the 
agreement  was  made  to  read.  Accordingly 
the  complaint,  by  appropriate  and  sufficient 
averments,  sets  forth  that  It  was  the  true 
intention  of  the  parties  to  the  said  contract 
to  write  In  and  express  therein,  in  lieu  of 
the  words  "75-  cubic  Inches  flowing  per  sec- 
ond," wherever  said  words  appear  In  said 
agreement,  the  words  "75  miner's  Inches," 
and  that  the  words,  "75  coble  inches  flowing 
per  second,**  as  so  used  to  define  the  quantity 
of  water  which  the  said  second  party  (Haye^ 
should  be  entitled  to  divert  under  said  agree- 
ment, were  written  thei^  by  and  throni^ 
the  mutnal  mistake  of  the  parties  tliereto; 
that,  in  conformity  with  the  real  intention 
of  the  parties  to  said  agreement,  and  ever 
since  the  execntloD  thereof,  and  down  to  the 
2d  day  of  January,  1910,  the  pTalntifl  and  his 
Itredecessors  In  title  have  taken  water  from 
Bald  main  water  ditch  or  canal  tor  the  irri- 
gation of  tbe  tend  of  the  plalntlfl  describe 
In  tbe  comidaint;  tliat  during'  all  of  said 
period  said  water  has  been  diverted  from 
said  main  cannl  tbrongh  and  by  means  of  a 
lateral  ditdi  saffldent  in  stie  to  carry  75 
miner's  Infflkes  of  water;  and  that  said  quan- 
tity of  water  has  Iwen  bo  diverted  by  the 
plaintiff  and  hla  predecessors  in  title  during 
the  irrigating  season  in  each  year  since  the 
execution  of  safd  contract  **and  whenever 
said  water  has  been  needed  tar  the  irrigation 
of  the  land  now  owned  by  the  plaintiff  as 
aforesaid." 

It  is  shown  by  the  complaint  that  on  the 
land  of  the  plalntlfl  Irrigated  by  means  of 
the  canal  and  lateral  In  question  "there  Is 
growing  about  30  acres  of  alfalfa,  and  that 
there  Is  now,  and  will  continue  to  be,  needed 
on  said  land  water  for  the  purpose  of  inigat- 
ing  said  alfalfa  and  other  crops." 

It  is  alleged  that  tbe  defendant  and  appel- 
lant, Belmore  Land  &  Water  Company,  has 
or  claims  to  have  succeeded  to  the  right  and 
Interest  of  the  defendant  Panoche  Company 
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In  and  to  the  ditch  or  canal  "above  describ- 
ed"; that  "on  or  about  the  2d  day  of  Janu- 
uary,  1910,  the  defendant  Belmore  Land  & 
Water  ConipaQy,  without  any  right,  and 
against  the  will  of  the  plaintiff,  erected  an 
obstruction  In  said  lateral  ditch,  at  the  point 
where  the  same  diverts  water  from  said  main 
water  ditch  or  canal,  by  reason  of  which 
water  was  and  now  Is  prevented  from  pass- 
ing from  the  said  water  ditch  or  canal  to  the 
land  of  the  plaintiff  above  described;  and 
that  by  reason  of  such  obstruction  to  the 
flow  of  water  plaintiff  has  been  deprived  of 
all  water  necessary  to  Irrigate  said  alfalfa." 
It  is  alleged  that  "the  facts  constituting  said 
mistake  were  not  discovered  by  the  plaintiff, 
nor  by  any  predecessors  in  title  of  the  plain- 
tiff,  more  than  three  years  prior  to  the  com- 
mencement of  this  action;  that  said  facts 
and  said  mistake  were  discovered  by  the 
plaintiff  on  or  about  the  2d  day  of  January, 
1910.  and  said  facts  and  said  mistake  were 
unknown  to  the  plaintiff  and  to  his  predeces- 
sors In  title  prior  to  said  date." 

Besides  seeking  a  reformation  of  the  con- 
tract in  the  particular  mentioned  and  a  de- 
cree adjudging  him  to  be  entitled  to  divert 
and  use  upon  his  land  from  the  appellant's 
canal  the  quantity  of  water  designated  in 
said  contract  as  so  revised,  the  plaintiff 
asks  for  an  injunction  pendente  lite  restrain- 
ing the  defendants  from  Interfering  with  the 
plaintlfl  in  removing  the  obstruction  which 
prevents  water  from  flowing  "Into  said  later- 
al ditch  as  it  has  been  accustomed  heretofore 
to  flow,  and  Interfering  with  plaintiff's  nse  of 
said  ditch  and  his  taking  water  from  aald 
main  canal  to  irrigate  bis  said  land,"  etc. 

A  demurrer,  upon  both  general  and  special 
gronnda,  was  Interposed  by  the  appellant,  and 
the  same  by  the  court  snstalned.  JvAgcoeot 
was  thereupon  entra«d  in  favor  of  the  aM>el- 
lant,  and  an  appeal  thwefrom  was  takoi  by 
the  respondent  here.  The  cause  came  to  this 
court  by  transfor  fnxn  the  Supreme  Gonrt, 
and  the  Judgmait  was  by  this  oonrt  reversed, 
with  directltms  to  tlie  court  below  to  overrule 
Hie  demurrer,  and  a  petition  to  have  the  case 
hearid  by  the  Supreme  Court  after  Judgment 
by  this  eonrt  was  doiled.  IdUis  v.  SUver 
Creek  &  Fanoche  l^d  &  Water  Ca  et  aL, 
21  GaL  App.  234, 131  Pac.  844. 

The  defendants  by  their  several  and  re- 
spective answers  deny  all  the  material  aver^ 
meats  of  the  complaint,  and  allege  that  the 
contract  as  executed  by  the  parties  thereto 
and  filed  for  record  expressed  the  real  in- 
tention of  said  parties  as  to  the  quantity  of 
water  which  the  plaintiff's  predecessor  in  ti- 
tle and  the  plaintiff  were  entitled  to  have  di- 
verted from  the  appellant's  canal  to  the  lands 
of  the  former  for  the  purpose  of  irrigating 
the  same. 

The  court  found  that  at  and  prior  to  the 
time  at  whldi  the  agreement  In  question  was 
made  and  executed  the  immediate  parties 
ther^  li^ended  that  said  contract  sboold 
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mean,  and  that  the  legal  consequences  tbexe- 
of  should  be,  that  said  Hayes  (second  party 
and  predecessor  In  title  of  the  plaintiff) 
should  be  entitled  to  take  from  the  appe^ 
lant's  canal  for  use  upon  his  (now  plaintifrs) 
lan'd  at  all  times  water  to  the  amount  and 
quantity  of  75  cubic  inches  measured  under 
a  4-lnch  pressure;  that,  through  a  mutual 
mistake  of  the  original  parties  to  the  con- 
tract, the  said  contract,  as  to  the  provision 
defining  the  quantity  of  water  to  be  so  tak^ 
and  used,  was  made  to  read  **76  cubic  in<^- 
es,"  etc.,  In  lieu  of  "75  cubic  Inches  measured 
under  a  4-lnch  pressure,"  as  the  parties  In- 
tended the  agreement  to  read. 

It  vrill  be  observed  that,  notwithstanding 
that  the  complaint  alleges  that  the  contract 
should  have  been  made  to  read,  according  to 
the  real  intention  of  the  parties,  "75  miner's 
Inches"  instead  of  "76  cubic  Inches  flowing 
per  second,"  the  court  found  that  the  contract 
should  be  so  revised  as  to  give  to  the  plain- 
tiff the  right  to  divert  from  the  canal  "75 
cubic  inches  of  water,  measured  under  a  4- 
Inch  pressure."  This  flndlng  corresponds 
strictly  with  the  testimony  presented,  aside 
from  the  agreement  itself,  upon  the  question 
of  the  Intention  of  the  parties  as  to  the  quan- 
tity of  water  whlcb  the  plaintiff  and  hla  pred- 
ecessor In  title  were  to  be  entitled  to  divert 
from  the  canal  for  the  purpose  stated  in  the 
complaint 

[1]  It  is  very  clear  from  the  evidence  that 
the  provision  In  the  written  agreement  pur- 
porting to  flx  the  amount  of  water  which 
Hayes  should  be  oitltled  to  take  from  the 
canal  does  not  state  or  specify  the  quantity 
which  it  was  the  real  intention  of  the  par- 
ties that  he  should  be  entitled  so  to  divert, 
and  that  the  amount  so  fixed  was  the  result 
■of  the  mutual  mistake  of  the  parties  to  the 
agreement ;  for,  as  was  said  by  this  court  In 
this  case  when  it  was  before  us  on  the  for- 
mer appeal,  above  referred  to: 

"The  quantity  [of  water]  mentioned  in  the 
contract  would  bardly  be  sufficient  to  find  its 
way  through  a  ditch  daring  the  irrigating  Bea> 
son." 

In  fact,  the  term  "cubic  Inch  per  seoond." 
as  used  in  the  contract.  Is  one  that  has  never 
to  our  knowledge  heretofore  been  used  tn  Cali- 
fornia In  connection  with  the  measurement 
of  water  to  be  used  for  any  purpose  and  Mie 
that  would,  if  generally  used,  almost  in- 
variably lead  to  absurd  consequences.  Par- 
ticularly would  this  be  so  In  the  case  where, 
as  here,  the  measoronent  is  for  the  purpose 
of  apportioning  water  tor  the  purposes  of 
irrigation,  since,  as  we  think  will  be  found 
to  be  true  upon  an  arithmetical  analysis 
of  the  phrase,  75  cubic  Inches  per  second  are 
the  equlvalfflit  only  of  0.32  of  one  gallon 
per  second.  Obviously  such  a  quantity  ot 
water  would  be  absolutely  valueless  or  with- 
out utility  for  practical  purposes  of  irriga- 
tion, l^ls  proposition  alone  or  of  itself 
would  seem  to  be  suffldent  to  sustain  the  con- 
clusion that  the  parties  to  the  agreaoBent  in 
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question  bad  mntually  fall^  into  an  error 
In  att^ptlng  to  define  the  quantity  of  wa- 
ter which  was  by  said  agreement  to  be*  award- 
ed to  one  of  them  for  the  irrigation  of  his 
land  for  agricultural  purposes.  No  sane 
person  would  purposely  limit  his  right  to  the 
use  of  water  for  Irrigating  his  land  to  a 
quantity  which  could  not  be  of  any  possible 
benefit  to  him,  or,  indeed,  which  could  not 
be  utilized  at  all. 

That  the  Panoche  Company  conceded  that 
Hayes  was  entitled  to  divert  a  quantity  of  the 
waters  running  into  Its  canal  from  Panoche 
creek  sufficient  to  irrigate  his  land  for  agri- 
cultural purposes  Is  incontestably  shown  by 
the  fact  Its^  oi  the  making  of  the  contract. 
The  dilute  between  them,  which  was  of  long 
standing,  was  merely  as  to  the  quantity  of 
water  wUch  Hayes  sbOTiId  be  entitled  to 
divert  from  the  canal.  The  evldmoe  shows 
that,  after  negotlatl<»s  between  the  two  par* 
ties  extending  over  a  long  period  of  time, 
daring  which,  with  a  view  to  avoldtng  Utl* 
gatlon,  a  correspondence  relating  to  the  difr 
pnte  was  carried  on  between  the  attorneys 
of  the  respedlTe  dlspotants,  an  agreement 
was  finally  reached  and  reduced  to  writing 
whereby  the  amount  of  water  Hayes  was 
to  be  entitled  to  divert  from  said  ninal  and 
use  upon  his  lajid  was  supposed  to  be  specifi- 
cally apportioned  and  definitely  specified. 
The  lettOTs  passing  between  the  attorneys  of 
the  parties  and  a  draft  of  a  written  contract 
which  was  not  used,  because  It  iKOvided  for 
"100  coble  Indies  of  irater  measured  under  a 
4-lndi  pressure"  (25  such  Indies  more  than 
ttie  Panociie  Company  was  willing  to  concede 
to  Hayes),  onanestlonably  show  that  the 
uBdei>itandliig  arrived  at  betwera  Hayes 
and  the  Panoche  Company  was  that  the  for- 
mer should  at  all  times  when  necessary  to 
his  purposes  be  oitltled  to  divert  trcm  the 
canal  and  thence  to  bis  lend  a  quantity 
of  water  eqnal  In  amount  to.  "76  cubic  inches 
of  water  measured  under  a  4-liicli  pressure." 
Whatever  the  quantity  so  defined  amounts  to, 
if,  Indeed,  the  i^brase  means  anything  at  all 
as  a  unit  In  wator  measuremrait  for  any  pur- 
pose it  is  clear  that  tbe  attorneys  conducting 
the  negotiations  leading  to  the  execution  of  the 
agreranent,  as  well  as  the  trial  court  in  this 
case,  were  ot  the  aphAon  and  believed  that  a 
quantity  ot  vrater  equal  in  amount  to  "76  cuUo 
Inches  measured  under  a  4-incii  pressure," 
would  be  amply  snfilciait  to  subserve  the 
purposes  of  Hayes. 

(I,  I]  But  the  serious  quesUmi  now  eon- 
fnmts  us:  What  does  the  e^qtression  "75 
cubic  inches  of  water  measored  under  a 
4-lndi  pressure"  mean?  In  other  words, 
what  Is  the  predn  quantity  of  water  which 
tbe  court  has  thus  found  that  the  plalntilC  Is 
entitled  to  divert  from  the  app^lant's  canal? 
Did  the  court  intoid  so  to  revise  the  agree- 
ment as  to  make  it  iMrovlde  that  the  plaintiff 
should  be  entitled  to  use.  as  the  complaint 
alleges  was  the  real  Intenticm  of  the  parties, 
"75  mine's  inches  of  water,**  and  concaved 


that  "75  cubic  inches  of  wato*  measured 
under  a  4-lneh  pressure"  were  the  equiva- 
lent of  76  miner's  Inches? 

The  miner's  Inch  of  water,  as  fixed  by 
statute  In  California,  is  defined  as  follows : 

"The  standard  miner'a  inch  of  water  shall  be 
equivalent  or  equal  to  one  and  one  half  cubic 
feet  of  water  per  mionte,  measured  through  any 
aperture  or  orifice."   Stats.  1901,  p.  860. 

This  makes  the  miner's  Inch  equivalent 
to  one-fortieth  of  a  second  foot.  Prior  to  the 
adoption  of  the  above  statute  an  inch  or 
miner's  Inch  in  this  state  was  d^ned  as  the 
quantity  of  water  passing  through  an  orifice 
one  inch  square  under  a  4-Inch  pressure, 
whldi  would  make  the  Inch  equivalent  to 
one-flftleth  of  a  cubic  foot  per  second.  Un- 
der the  statutory  definition  or  standard, 
above  given,  75  Inches  or  miner's  Inches 
would  amount  to  90  cubic  feet  per  minute, 
or  678.2  gallons  per  ndnute,  or  11.2  gallons 
per  second.  These  figure,  confirmed  by  tbe 
opinion  of  the  state  engineering  department, 
are  based  upon  definite,  well-defined,  and 
well-understood  standards  or  units  of  water 
measurement  The  expression  "a  cubic  Inch 
measured  under  a  4-lnch  pressure"  con- 
veys to  our  minds  no  meaning  whatever. 
Indeed,  we  are  advised  by  the  authority 
above  referred  to  that: 

"Tbe  expression,  *75  cubic  Inches  measured 
under  a  4-iDch  pressure*  has  no  meaning  what* 
ever  m  applied  to  the  measurement  of  a  flowing 
stream." 

Thus  tbe  decree  leaves  the  whole  mutter  of 
quantity  "up  In  the  air."  No  one  can  say  how 
much  water  the  plaintiff  may,  under  the  de- 
cree, divert  from  the  appellant's  canal. 
The  rights  of  the  parties  are  not  defined  with 
sufficient  definltenesa  to  enable  either  to  know 
when  the  other  Is  going  beyond  his  rights. 
If  the  plaintiff,  conceiving  that,  nnder  the 
terms  of  the  decree,  he  was  entitled  to  divert 
more  than  75  miner's  Inches,  and  should 
do  so  to  the  detriment  of  the  appellant,  how 
may  it  be  told  from  the  decree  that  he  (the 
plaintiff)  is  not  Justified  In  diverting  such 
quantity  of  water,  or,  on  the  other  hand, 
if  the  appellant  should  so  obstruct  appellant's 
gate  or  weir  as  to  prevent  the  passage  Into 
his  lateral  of  a  sufficient  Sow  for  his  pur- 
poses, who  can  say,  from  the  decree,  that 
tbe  appellant  would  not  be  within  its  just 
rights  In  BO  doing?  But  counsel  for  the 
respondent  declare  that  the  phrase  adopted 
by  the  court  in  specifying  the  quantity  of 
water  to  which  the  plaintiff  is  entitled  Is 
well  understood  in  hydraulics,  and  conveys 
a  definite  meaning  as  to  the  quantity  It  ex- 
presses. They  refer  to  Kinney  on  Irrigation 
and  Water  Rights  (2d  Sd.)  S  890,  as  in  con- 
firmation of  their  statement,  and  assert  that: 

"None  of  the  writers  of  'booka  on  water  rights' 
would  have  had  the  least  difficult  in  debamining 
tbe  meaning  of  tbe  language  used  by  the  trial 
court  in  Its  decree." 

But  neither  Kinney  nor  counsel  tell  us 
how  much  water  Is  comprehended  within  or 
expressed  by  the  language  of  the  decree. 
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Tbe^  do  not  say  or,  so  far  as  their  brle£s  gOk 
claim  tliat  a  cubic  Inch  of  water  measured 
under  a  4-lnch  pressure  Is  equal  to  a  miner's 
inch.  If  It  Is  not.  Is  it  less  or  Is  It  more  than 
a  mine's  Inch,  according  to  their  conception 
of  Its  description?  The  fact  is,  aa  stated, 
that  the  phrase  "cubic  Indi  measured  under 
a  4^1nch  pressure"  is  unknown  in  bydranUcs 
as  a  unit  of  measnremcait,  and,  as  the  state 
mgtueer  has  declared,  has  no  meanhig  what- 
ever as  applied  to  the  measurenwnt  of  a 
floivlnff  stream. 

It  necessarily  follows  fnnn  the  foregtdng 
that  the  trial  court  wholly  failed  to  ascer- 
tain and  find  the  exact  quantity  of  water  to 
which  the  plaintiff  Is  entitled  under  the 
agreement,  and  that  the  decree  la  likewise 
deficient  and  does  not  define  or  adjudicate 
definitely  or  at  all  the  respective  rights  of 
the  parties  to  the  agreement  Obviously 
the  parties  are  entitled  to  know  exactly  what 
th^  respective  rights  are  judicially  defeef^ 
mined  to  be. 

[4]  In  all  other  respects  than  the  above 
the  findings  are  supported  and  the  decree  Is 
definite  and  sufficient.  The  only  question 
which  we  have  thus  far  not  considered  is 
whether  the  appellant  purchased  the  water 
rights  and  canal  in  question  in  ignorance  of 
the  rights  of  the  plaintiff.  As  to  this  propo- 
sition, It  should  be  said  that  the  evidence 
shows  that  the  appellant's  president,  Farn- 
ham,  visited  and  Inspected  the  canal  prior  to 
the  purchase  and  while  his  company  was  ne- 
goUatlng  for  the  purchase  of  the  ditch;  that 
he  saw  the  plaintiff's  lateral  and  gate,  and 
was  Informed  that  the  latter  had  and  was  ex- 
erdslug  certain  rights  In  the  waters  of  Pa- 
uoche  creek  as  the  same  were  carried  through 
said  canal;  that  Farnham  made  no  special 
effort  at  any  time  before  the  purchase  to 
ascertain  precisely  to  what  extent  the  plain- 
tiff was  entitled  to  use  the  water  from  the 
canal;  that  the  gate,  and  lateral  of  the  plain- 
tiff as  the  same  were  then  and  had  been  for 
a  number  of  years  used  by  him  had  been  so 
constructed  and  were  being  so  maintained  as 
that  he  was  thus  enabled  to  divert  from  ths 
canal  and  thence  to  bis  land  an  Infinitely 
greater  quantity  of  water  than  the  agree- 
ment provided  tor.  But,  witliout  further 
reference  to  the  evidence  in  ttiis  particular, 
it  Is  sufficient  to  say  that,  on  the  whole,  the 
proofs  disclose  that  Faruham  and  the  appel- 
lant through  him,  prior  to  the  purchase  by 
the  latter  of  the  canal,  had  "actual  notice 
of  circumstances  sufficient  to  put  a  prudent 
man  uptm  inquiry"  as  to  the  extent  of  the 
plaintiff's  rights  In  the  waters  carried  by  the 
canal,  and  hence  had  constructive  notice  of 
fact  itself,  and  could  have  learned  the  fact 
had  he  prosecuted  the  Inquiry.  Glv.  Code, 
S  10;  2  Pom.  Eq.  Juris.  S  11. 

It  follows  from  the  foregoing  that  the 
question  as  to  the  precise  quantity  of  water 
widch  the  plaintiff  is  entitled  to  divert  from 


the  canal  to  and  upon  bis  land  Is  the  wCj 
one  left  for  retrial. 

Tlie  judgment  is-  reversed,  and  the  oi.'- 
remanded,  with  Inatructlona  to  the  trfil 
court  to  bear  and  consider  only  such  fortttr 
evidence  as  may  be  produced  before  ft  oi*':- 
the  question  of  the  quantity  of  water  vhl<  £ 
the  parties  to  the  agreement  In.  guestloa  In- 
tended that  the  plaintiff  should  be  entitled  to 
divert  from  the  appellant's  dlttdi  or  canal 
and  tiience  to  bis  land. 

We  concur:  CHIPMAX,  P.  J.;  BUIt 
NETT,  J. 


SPITZEB  T.  CITY  OF  OAKI.AND. 

(Civ.  1917.) 

(District  Court  of  Appeal,  First  District.  Ct^ 
ifomia.  Feb.  8,  1917.  Rehearing  Denied  iff 
Supreme  Court  April  4,  1917.) 

1.  MoRXT  Hbcezvkd  «s>4— Titue  or  PU.15- 

Although  an  action  for  the  recovery  ot  utet- 
ey  claimed  to  have  been  received  for  the  use  sod 
benefit  of  plaintiff  ia  in  the  nature  of  aa  equi- 
table proGeeding,  wherein  the  plaintiff  mint 
prove  that  he  has  a  better  title  than  die  ^Ui..- 
ant  to  the  money  received,  where  plaintiff,  u,-  2 
attempting  to  procure  the  arrest  of  "boi.'" 
men"  who  had  swiodled  him,  onwiUinjcly  plarv-1 
in  _tfae  hands  ot  the  police  department  for  am  *» 
evidence  in  case  arrests  were  made  money  t-- 
ceived  by  him  from  a  "bunco  sharp,"  he  01:1  a 
suiBcientl;  superior  title  to  recover  the  Tofor* 
from  the  cit^,  who  claims  no  title,  bat  meo-lT 
seeks  to  retain  the  monejr  upon  the  pka  uj: 
plaintiff  originally  came  into  possession  of  -x 
through  some  unlawful  transaction,  end  inquirr 
as  to  the  source  of  plaintiff's  title  was  rirttly 
limited  to  whether  plaintiff  was  apparently  ia 
the  sole  and  peaceable  possession  of  the  mooej'  ^it 
the  time  he  unwillingly  and  for  a  ain^e  purpojc 
delivered  it  to  the  police  departmant. 

J Ed.  Note.~For  other  eases,  see  Money  Be- 
ved.  Cent.  Dig.  U  7-13.] 

2.  Monet  Sb(»ivbd  •»19(4)— Rioht  n>  i^- 

Under  the  direct  provisions  ot  Civ.  Code.  I 
1917,  in  an  action  against  a  city  for  money 
ceived  to  the  use  of  plaintiff  and  detained  fn-s 
him  after  demand,  plaintiff  was  properly  alluvi 
interest  on  such  money  upon  iudgmeut  for  iu 
recovery, 

[Ed.  Note.— For  other  cases,  see  Money  Be- 
celved,  Cent.  Dig.  H  78.  74, 791 

Appeal   from   Superior   Court,  Alamedi 

County;  J.  W.  Harris,  Judge- 
Action  by  James  Q.  Spltxer  against  the 
City  of  Oakland.  Judgment  for  plaintUC,  and 
defendant  appeals.  Aillrmed. 

Paul  C.  Morf,  City  Atty.,  O.  K.  Jackiwn. 
Asst.  City  Atty.,  and  John  J.  Earl^  Dt^pat? 
City  Atty.,  all  of  Oakland,  for  anieUanL 
John  W.  Qwilt  and  James  P.  Moatgomoy. 
both  of  Oakland,  for  respondent. 

RICHARDS,  J.  This  action  was  instltsrrd 
by  the  plaintiff  to  recover  from  the  defendant 
the  sum  of  fl,000  alleged  to  have  been  re- 
ceived by  It  for  the  use  and  benefit  of  the 
plaintiff  and  to  have  been  nnpaid  to  him  niH^n 
demand.   The  answer  consists  la  a  dvniil 
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the  defendant  received  the  said  sum  or 
part  thereof  for  the  use  of  the  plaintiff, 
on  the  trial  of  the  cause  the  following 

appeared:  The  plaintiff,  who  resided  in 
lust,  hud  come  out  to  California  about  a 
before  the  episode  occurred  out  of  which 
action  arose,  and  while  here  had  fallen 
.  of  some  "bunco  men"  who  "buncoed" 
out  of  the  sum  of  about  $2,800.  He 

home,  but  about  a  year  later  returned 

the  resolution  and  Intent  of  trying  to 
^er  his  lost  money.   He  presently  fell  in 

another  "bunco"  sharp,  who,  under  the 
!nse  of  co-operating  with  him  In  betting 

horse  race,  handed  him  $1,000  In  blUa 
>ad  of  betting  on  the  horse  race  the 
itlff  went  to  the  police  department  in 
and  with  a  view  to  procuring  the  arrest 
ic  bunco  men.  The  officer  in  charge  de- 
Jed  that  he  leave  the  money  In  the  hands 
le  police  department  for  use  as  evidence 
ase  arrests  were  made.  The  plaintiff 
Qed  that  he  did  this,  though  unwilling, 
that,  no  arrests  having  been  made,  he 
•  returned  and  demanded  the  money, 
;h  demand  the  police  department  refused 
ccede  to,  but  Instead  turned  the  money 

the  treasury  of  the  city  of  Oakland, 
:h  also  tltrough  its  proper  officials  has 
sed  to  deliver  the  same  or  any  part  there- 
}  the  plaintiff  upon  bis  demand.  Tbere- 
I  this  action  was  tvoogbt. 
le  only  defense  which  was  attempted  to 
rged  at  the  trial  wag  that  the  plaintiff 
not  shown  sufficient  title  In  himself  to 
money  in  question,  although  it  was  con- 
d  the  defendant  made  no  claim  of  title 
.  The  trial  court  held  in  the  light  of  the 
going  facts  that  the  plaintiff's  possession 
he  money  at  the  time  of  Its  delivery  to 
police  department  upon  its  demand  there- 
for the  single  purpose  for  which  It  was 
illlngly  handed  over  to  its  officers  was  a 
ciently  superior  title  to  enable  the  plain- 
to  recover  the  money  from  the  defendant, 
lepositary,  claiming  no  title  thereto. 
]  We  think  the  view  taken  by  the  trial 
t  upon  this  question  wag  correct.  It  is 
£ded  on  both  sldeg  that  the  action  for 
recovery  of  money  claimed  to  have  been 
ived  for  the  use  and  benefit  of  another  is 
:he  nature  of  an  equitable  proceeding, 
rein  the  plaintiff  murt  prove  that  be  has 
ttter  title  to  the  money  received  than  the 
aidant  has  to  It ;  but  the  adoption  of  this 
Lclple  does  not  lead  to  its  application  to 
case  of  a  defendant  who  has  and  claims 
title  to  the  money  except  that  derived 
D  its  receipt  from  the  plaintiff,  but  who 
>rthdess  seeks  to  retain  It  upon  the  plea 
:  the  plaintiff  originally  came  into  pot- 
ion of  the  money  ttirou^  some  unlawful 
isactloD.    To  make  such  application  of 

doctrbie  woald  be  to  open  the  docv  to 
ry  depositary  of  money  having  no  right 
*etaln  the  same  save  that  arising  out  of , 


the  fact  of  the  deposit,  to  put  in  question  the 
sources  from  which  a  depositor  himself  de- 
rived the  money.  Our  attention  has  not  been 
called  to  any  line  of  authority  which  supports 
such  a  contention.  On  the  other  hand,  the 
following  cases  uphold  the  contrary  view: 
Wlllson  V.  Owen,  30  Mich.  474;  Woodworth 
T.  Bennett,  43  N.  Y.  273,  3  Am.  Hep.  706 ;  Mc- 
Donald V.  Lund.  13  Wash.  412,  43  Pac.  348. 
As  between  the  plaintiff  and  the  defendant 
no  equities  were  either  pleaded  or  asserted 
which  called  for  the  application  of  the  prin- 
ciple ;  and,  this  being  so,  the  trial  court  right- 
ly limited  the  inquiry  as  to  the  source  of  the 
plaintiffs  acquisition  of  the  money  in  ques- 
tion to  the  fact  as  to  whether  or  not  the 
plaintiff  was  apparently  in  the  sole  and  peace- 
able possession  of  it  at  the  time  he  unwill- 
ingly and  for  a  single  purpose  which  has 
passed  to  the  point  of  accomplishment  deliv- 
ered it  Into  the  keeping  of  the  police  depart- 
ment. We  think  the  trial  court  properly  de- 
cided that  the  plaintiff  was  entitled  to  recov- 
er this  money. 

[2]  We  are  also  of  the  opinion  that  under 
section  1917  of  the  Civil  Code  the  plaintiff 
was  properly  allowed  interest  in  the  sum 
found  and  adjudged  by  the  court. 

Judgment  afSnued. 

We  concur:  LENNON,  P.  J.;  KRBUI- 
CAN.  J. 


McCALEB  V.  McCALEB.    (Oiv.  2200.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. 'Feb.  1,  1017.  Sehearing  Denied 
March  1,  1017.  Denied  by  Supreme  Court 
AprU  2,  1917.) 

I>xvoBCE  «=»151— New  Tbiait— Right— Effect 
OF  Accepting  Benefit  of  Judgment. 
In  a  suit  by  a  wife  for  divorce,  she  was  de- 
nied a  divorce,  but  awarded  alimoiiy.  She  ac- 
cepted payments  ot  the  alimony  awarded,  and 
then  moved  for  a  new  trial.  Held  that,  having 
accepted  satisfaction  of  that  portion  of  the  judg- 
ment favorable  to  her,  she  could  not  have  a 
new  trial  as  to  her  right  to  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  gS  509-513.1 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  Leslie  R.  Hewitt,  Judge. 

Suit  for  divorce  by  Effle  G.  McCaleb 
against  William  H.  McCaleb,  who  cross-com- 
plained. There  was  a  Judgment  that  neither 
party  was  entitled  to  a  divorce  and  awarding 
alimony  to  plaintiff.  Prom  an  order  denying 
defendant's  motion  to  dismiss  plaintiff's  mo- 
tion for  new  trial,  defendant  appeals.  Re- 
versed. 

B.  F.  Thomas,  of  Santa  Barbara,  for  appel- 
lant. H.  P.  Starbuck,  Canfleld  &  Starbudc, 
and  EL  W.  Sqaler,  all  of  Santa  Barbara,  for 
respondent 

JAM£S,  J.  In  this  action  for  divorce 
there  are  a  complaint  and  cross-complaint  and 
answers  made  to  each.   The  case  advanced  to 
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trial  and  evidence  was  Introduced;  whereup- 
on the  court  made  Its  findings  of  fact  and 
Judgment  decreeing  that  neither  party  was 
entitled  to  a  divorce. 

Included  In  the  decree  was  a  provision  giv- 
ing to  the  wife  alimony  In  tbe  following 
terms: 

"That  while  the  plaintiff  and  defendant  con- 
tinue to  live  separate  and  apart  that  the  defend- 
ant shall  pay  to  the  plaintift  the  aum  of  $10  per 
month  from  and  after  the  entry  of  this  decree ; 
that  the  payment  of  said  allowance  may  be  se- 
cured by  a  valid  lien  on  any  of  the  community 
or  separate  property  of  the  defendant  as  the 
plaintiff  and  defendant  may  agree  apon.  and 
in  case  they  cannot  agree  upon  such  security 
and  lien,  then  this  court  shall  determine  what 
property  the  defendant  shall  convey  In  trust  to 
a  trustee  selected  by  tbia  court,  snfficlait  of  said 
separate  or  community  property  as  secunty  for 
the  payment  of  said  allowance  until  the  further 
order  of  tbia  court." 

The  plaintiff,  following  the  entry  of  judg- 
ment, proceeded  to  give  notice  of  her  inten- 
tion to  move  for  a  new  trial.  Thereafter,  on 
October  28, 1913,  the  defendant  gave  notice  of 
his  motion  to  have  an  order  made  denjdng 
and  diaiulssing  tbe  plaintiff's  motion  for  a  new 
trial  on  the  ground  that  plaintiff  bad  accept- 
ed the  paymoits  of  (10  per  month  for  four 
ni<mths  next  inrecedlng  tbe  date  of  tbe  notice. 
This  motion  was  suivorted  by  the  uncon- 
tradicted affidavit  of  tbe  defendant  showing 
the  payments  to  have  been  made  and  received 
as  stated.  D^endanfs  motion  to  dismiss 
plnlntiff's  proceeding  for  a  new  trial  was  de- 
nied, and  tbia  appeal  was  taken  from  that  or- 
der. 

The  point  urged  by  tJhe  appellant  is  that 
the  plaintiff,  having  accepted  the  benefit  of 
the  judgment  in  so  far  as  it  was  in  her  fa- 
vor, was  therefore  estopped  to  have  the  judg- 
ment reviewed  on  appeal,  and  that  she  there- 
by waived  her  ri^t  to  an  appeal.  Primarily 
this  contMiUon  reata  upon  the  well-established 
rule  that,  where  a  party  accepts  sattofactlon 
of  A  judgment,  tiie  judgment  then  pAssea  be- 
yond review  at  tlie  instance  of  the  party  ac- 
cepting satisfaction.  People  v.  Bums,  78  Cal. 
645,  21  Pac.  540;  Estate  of  Baby,  87  Cal.  200. 
25  Pac.  405,  22  Am.  St  239;  Batata  of 
Shaver,  131  CaL  219,  63  Pac.  340.  In  the  cas- 
es dted  satisfaction  of  the  whole  Judgment 
appears  to  have  been  made.  In  this  case  the 
plaintiff  pH^waed  to  have  reviewed  tbe  judg- 
ment denying  her  a  divorce.  If  she  was  suc- 
cessful in  such  proceeding  upon  appeal,  the 
reversal  of  the  judgment  would  set  aside  not 
only  the  determiiyition  of  the  trial  judge  as 
made  against  tbe  plaintiff  on  her  asserted 
grounds  for  divorce,  but  would  also  act  aside 
the  judgment  for  tiie  payment  of  alimcmy. 
The  rule  seems  to  be  that,  where  the  different 
provisions  of  a  judgment  are  so  connected 
that  a  part  cannot  be  reversed  without  a  re- 
versal of  the  whole,  a  party  is  not  permitted 
to  enforce  the  portions  ot  the  judgment  In  his 
or  her  favor  and  appeal  from  the  adverse 
portions  thereof.    First  National  Bank  v. 


Wakefield,  138  Cal.  561,  72  Pac.  151.  The 
particular  case  which  has  been  urged  as  c«n- 
plete  authority  sustaining  appellant's  posi- 
tion Is  that  of  Storke  v.  Storke,  132  Cal.  349, 
64  Paa  578.  That  also  was  an  action  for  di- 
vorce, and  a  divorce  was  granted  to  the  hus- 
band and  an  award  made  In  the  judgment  of 
$250  alimony  and  $200  attorney's  fees  to  the 
defendant.  The  defendant  accepted  paypient 
of  the  money  and  at  the  same  time  prooeedt-d 
to  prosecute  a  motion  for  a  new  trlaL  A  mo- 
tion was  made  by  the  plaintiff  there  to  dis- 
miss the  appeal  on  the  same  ground  as  urged 
In  this  case  and  was  denied  by  the  trial  court, 
whlcb  order  was  reversed  upon  appeal,  the 
court  saying: 

"Another  reason  exists  why  the  motion  for  a 
new  trial  should  be  dismissed.  Defendant  ac- 
cepted the  part  of  the  judgment  that  was  bene- 
ficial to  b«r.  It  was  a  final  pudgment,  and  by 
its  terms  gave  her  $4S0.  This  snm  was  based 
upon  tbe  findings,  and  was  the  result  of  the  liti- 
gation. Defendant  took  the  $450,  and  now  seeks 
to  attack  the  judgment  through  which  she  receiv- 
ed it  Tbia  she  cannot  do.  Having  taken  the 
benefit,  she  must  bear  the  burden.  Tlie  amount 
of  this  judgment  was  not  large,  but  tbe  prind- 

Ele  is  the  same.  It  may  have  been  as  great  a 
nrdahip  to  plaintiff  to  have  paid  the  $450  as  it 
would  be  to  a  wealthy  man  to  pay  $450,000. 
If  the  defendant  should  procnre  a  new  trial,  she 
would  still  have  the  $460,  and  plaintiff  would 
not  have  bis  divorce.  If  she  has  uaed  it,  or  is 
otherwise  unable  to  pay  it  back,  tbe  plaintiff 
cannot  he  placed  in  tbe  same  condition  in  which 
he  was  before  the  trial.  The  principle  is  well 
settled  that  A  party  accepting  and  receiving  th* 
portion  of  the  judgment  benencial  to  him  cannot 
appeal  from  it" — citing  cases. 

This  dedfilOD  seems  decisive  of  the  question 
presented  upon  this  appeal.  While  we  are 
unable  fully  to  reconcile  the  holding  with  the 
argument  of  the  decision  in  First  National 
Bank  V.  Wakefield,  supra,  we  feel  bound  by 
the  precedent  established  by  the  Supreme 
Court  where  the  facts  and  conditions  affect- 
ing tbe  Judgment  were  so  nearly  it*"><ifti-  ns 
those  presented  by  this  record. 

The  order  denying  the  moHon  of  the  de- 
fendant to  dismiss  iriaintlff*8  motion  tar  a 
new  trial  la  reversed. 

We  concur:  CONBET,  P.  J.;  SHAW,  J. 


PEOPLE  V.  McDONNELU    (Cr.  365.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  6,  1017.    Behearing  Denied 
by  Supreme  Court  April  4,  1917.) 

1.  HoHiciDB  «=»260— Mamblauohteb— SuiTi- 
ciEHOX  OF  Evidence. 

In  a  prosecution  for  murder,  evidence  AeM 
to  support  verdict  of  guilty  of  manslaughter. 

[Ed.  Note.— For  other  eases,  see  HMnidde. 
CenL  Dig.  SS  615-617.] 

2.  Cbiuinal  Law  <ae>8299!>— iHRBUcnoirs- 

SELF-DSFBHaK. 
In  a  prosecution  for  homicide,  where  the 
court  gave  several  instmctioos,  such  as  one 
that  wnen  one  without  fault  is  placed  under 
circumstances  sufficient  to  excite  the  fears  of 
a  reasonable  person  that  another  designs  to 
commit  a  felony  or  some  great  bodily  injury 
upon  Mm,  and  to  afford  grounds  for  reasonable 
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belief  that  there  ii  Itmninent  danger,  be  may, 
acting  under  sndi  fears  al<me,  slay  his  assailant, 
and  be  jostified,  etc.,  the  court  properly  refused 
defendant's  pn^wsed  instruction  that  if  the 
circumstances  surrounding  defendant  at  the 
time  of  and  immediatdy  preceding  the  killing 
were  sufficient  to  arouse  the  fears  of  a  reason- 
able man  that  deceased  was  about  to  inflict 
upon  defendant  great  bodily  injury  or  death,  it 
was  not  essential  that  deceased  should  have  bad 
or  attempted  to  use  a  weapon  In  order  to  enti- 
tle defendant  to  defend  himiself. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011.] 

3.  HOUIOIDB  «S9300(7>— iNSTRUOnONft— Sblt- 
DEFBHBB— APPUCATION'  to  EVZDBNCI!. 

The  instruction  was  properly  refused  where 
defendant  daimed  that  he  was  in  danger  from 
the  use  of  some  sort  of  weapon  in  the  bands  of 
deceased,  and  not  merely  irom  his  fists;  the 
charge  thus  not  being  applicable  to  any  the- 
ory <ji  the  ease  based  vn  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Hwiidde, 
Cent  Dig.  |  622.] 

4.  HouioiDX  4=>800(6}— iNeTBUCTioirs— Sku- 
Dkfbnsb. 

In  a  prosecntion  for  hiHolcIde,  where  the 
law  of  self-defense  was  adequately  covered  in 
other  instructions,  an  instruction,  given  at  the 
people's  request,  that  although  the  right  to  take 
life  or  use  a  deadly  weapon  in  self-defense  is 
unquestionable,  one  on  whom  another  has  made 
a  mere  assault  with  his  fiat,  not  with  the  intent 
to  kin  or  do  great  bodily  harm,  and  wbo  is  not 
deceived  as  to  its  character,  is  not  justified  in 
taking  life  or  in  using  a  deadly  weapon  in  self- 
defense,  was  not  improper  as  misleading  the 
jury,  tbougb  It.  waa  not  ratire^  dear  or  ac- 
cnrate. 

[Ed.  Note^Vor  other  cases,  ne  Homidde, 
Gent.  Die  I 

5.  HoiaoiDi  «s3300(7>--Appeal— Abbtuct 
Ebbob. 

Where  the  theory  of  self-defense  was  based 
on  an  attack  with  a  deadly  weapon,  the  instruc- 
tion involved  simply  abstract  error. 

[Ed.  Note.— For  othw  caaei,  see  Homidde, 
Cent  Dig.  I  622.] 

6.  Obuonal  Law  «=»789(8)— Ihstbuction. 

In  a  prosecution  for  homicide,  the  trial  court 
properly  refused  the  instruction  that  the  words 
"moral  certainty,"  as  used  in  relation  to  the 
jury's  conviction  of  guilt  is  a  state  of  impres- 
sion produced  by  facts  in  which  a  reasonable 
mind  feels  a  sort  of  coerdon  or  necessity  or 
necessity  to  act  in  accordance  with  it,  that  de- 
gree of  certainty  that  convinces  and  directs  the 
understanding  and  satisfies  the  reason  and  judg- 
ment of  those  wbo  are  bound  to  act  conscien- 
tiously upon  it  as  the  duii^e  would  have  been 
no  benefit  to  the  average  juror  in  relation  to 
when  a  ver^et  of  guilty  should  be  returned. 

[Ed.  Note.— For  other  cases,  lee  Criminal 
Law,  Cent  Dig.  ft  184fr-18S»,  1918,  1960, 
1967.] 

7.  HOMICIDK  «=»297— iNSTBUCnON. 

Ordinarily,  an  instruction,  taken  from  the 
statute,  as  to  what  cMistitates  Justifiable  homi- 
fiUle,  shoold  not  be  condemned. 

[Ed.  Notfl^For  other  eases,  see  Homidde, 
C^t  Dig.  i  611.] 

8.  HOIQOXDB  «=>10!2— SBU-DBFKnSB—DEPBZ- 

VATION  BT  LEGISLA.TUBE. 

Under  Const  art  1,  I  1;  guaranteeing  the 
right  to  defend  life,  u»  L^datnre  cannot 
deprive  a  person,  who  la  not  a  wrongdoer,  <A  the 
right  of  sdf-defense. 

(Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  1 132.] 


9.  HoiciciDS^s»lljB(3)— SEU-DsnHra— DuTT 

TO  Rktbbat. 
Where  defendant  was  violently  and  inex- 
cusably beaten  in  his  own  home  by  deceased,  a 
man  of  quarrelsome  disposition,  and  ordered 
deceased  to  leave  the  bouse,  and  told  him  he 
would  kiU  him  if  he  returned,  whereupon  de- 
ceased apparently  seised  a  deadly  weapon,  and 
turned  with  manner  and  language  plainly  indi- 
cating his  intention  to  kill  or  seriously  injure 
defendant  defendant  was  not  required  to  re- 
treat even  though  it  would  not  have  increased 
hia  perij,  but  bad  a  right  to  stand  his  ground 
and  alay  his  adversary  if  he  beUeved  himself  In 
imminent  perU. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Gent  Dig.  f  170.] 

la  HOHIOIDB  «=»340(1)— InaTBIIOTIOIt^DS- 

TIFIABLB  HOUICIDE. 
In  a  prosecution  for  murder.  It  appeared 
that  defendant  had  been  violently  and  inexcusa- 
bly beaten  In  his  own  home  by  deceased,  a  man 
of  QuarrelscKne  disposition,  bad  ordered  deceased 
tQ  leave,  and  told  aim  that  be  would  Uli  him  if 
he  attempted  to  return.  Deceased  apparently 
seized  a  deadly  weapon,  and  turned  with  manner 
and  language  plainly  indicating  his  Intention 
to  kill  or  seriously  mjure  defendant  who  shot 
him.  The  court  instructed  that  hwnlcide  is 
justified  when  onnmitted  by  any  peraon  In  the 
lawful  defense  of  himself  when  there  is  reason- 
aUe  ground  to  apprehend  a  design  on  the  part 
of  the  other  to  take  his  life  or  to  do  him  some 
great  bodily  injury  and  imminent  danger  of  such 
desiini  being  accomplished,  but  a  person  claim- 
ing such  justification,  if  he  were  the  assailant, 
or  "engaged  in  mortal  combat,  must  really  and 
in  good  faith  have  endeavored  to  decline  any 
further  struggle  before  the  homicide  was  com- 
mitted." Held,  that  the  giving  of  such  instruc- 
tion was  prejudidal  error  In  view  of  the  peculiar 
facts  of  tne  case. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  {  715.] 

11.  Gbiuihal  Law  «=>S23(1)  —  Appbal  — 

Habulbss  Ekbob. 
A  correct  InstroctioD  on  a  subject  doea  not 
cure  the  error  of  an  incorrect  one,  but  merely 
produces  an  irreconcilable  conflict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1992-1994,  8158.] 

J^ppeal  from  Biqierkir  Oonrt,  Plumas  Ooun- 
ty ;  Stanly  A.  Bmltb,  Judge. 

Daikid  Joseph  McDonnell  was  oonvicteA 
oC  maoalaii^tttr,  and  txom  the  Judgmoit  and 
an  order  dcnylns  Us  motioa  for  new  trial, 
taeq^peala.  Bamsed. 

C.  B-  McLaughlin,  of  Sacramento,  and  3. 
D.  McLaughlin,  of  Qulncy,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jcmes, 
Depntj  Atty.  Gen.,  for  the  People. 

BURNETT,  J.  Defendant  was  charged 
with  the  murder  of  Charles  Cosker,  and  con- 
victed of  manslaughter,  and  he  appeals  from 
the  Judgment  and  the  order  denying  Us 
motion  for  a  new  trial. 

In  pointing  hla  contention  that  we  should 
hold  as  a  matter  of  law  that  the  conviction 
was  unwarranted  by  the  showing  made,  ap- 
pellant presents  a  fairly  compr^enslve  and 
accurate  ^Itome  of  the  evidence  wtaicb  we 
may  subfitantlally  reproduce; 

It  Is  admitted  that  defendant  at  his  home 
killed  deceased.  February  16, 1916.  Deceased 
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went  to  tbe  home  of  defendant,  about  7 
o'clock  in  the  evening,  and  together  they 
went  to  the  house  of  one  McKenzIe,  a  short 
distance  away.  About  8  o'clock  the  two  left 
McKenzie's,  Cosker  announcing  that  he  was 
going  to  the  Chinese  store  with  a  present 
of  pie  and  bread  for  the  owner.  While  at 
the  store  each  had  two  drinks  of  liquor. 
They  returned  to  the  home  of  McKenzIe  about 
9  o'clock,  and,  at  their  Joint  Invitation,  he 
accouipnnied  them  to  defendant's'  home. 
There  they  all  drank  liquor  furnished  by  de- 
fendant, and  Cosker  occupied  most  of  the 
time  in  lauding  and  reciting  extracts  from 
speeches  of  President  Wilson.  Several  times 
he  Invited  his  two  auditors  to  come  to  his 
house  and  road  the  speeches  which  he  had 
cut  out  of  the  Sacramento  Bee.  Both  de- 
clined the  invitation,  saying  it  was  too  late. 
McKenzIe  left  defendant's  house  between  10 
and  11  o'clock.  But  before  he  went  away, 
according  to  the  testimony  of  appellant,  de- 
ceased had  remarked  that  If  he  sold  his 
mine  he  Intended  to  go  around  electioneering 
for  President  Wilson,  whereujton  defendant 
laughed  and  deceased  "got  a  little  sore"  and 
said :  "You  and  Roroy  don't  want  to  read 
these  speeches;  you  are  turncoats  like  Tom 
nnd  Will"  (referring  to  his  brothers).  Both 
iinSwered  "No,"  and  Cosker  continued  with 
the  speeches.  The  only  testimony  as  to  the 
circumstances  Immediately  preceding  and  at- 
tending the  tragedy  was  furnished  by  the 
defendant  himself.  He  testified  that,  after 
McKenzie's  departure,  deceased  continued 
to  praise  Wilson  and  his  speeches  xmtll  about 
11 :30  p.  m.,  when  he  announced  that  he  was 
going  home.  Defendant  lit  a  candle,  and 
they  left  the  kitchen,  where  they  had  been 
since  their  arrival  at  the  house,  aqd  went 
Into  the  back  room.  When  they  reached  the 
center  of  said  room  deceased  repented  his 
invitation  to  defendant  to  come  to  his  house 
and  read  the  speeches.  Defendant  responded 
that  it  was  too  late,  and  that  he  did  not  want 
to  awaken  the  wife  of  deceased.  Deceased 
then  caught  defendant  by  the  shoulder  and 
started  to  pull  him,  scratching  his  neck  In 
doing  so.  Then  he  "swung"  on  defendant,  say- 
ing, "You  and  Rorey  are  G  d  s  ■ 

of  b  ,  and  I  don't  believe  you  want  to 

read  those  papers,"  at  the  same  time  with 
his  fist  striking  defendant  In  the  face.  Tlie 
candle  fell  to  the  floor,  and  while  defendant 
was  picking  it  up  deceased  hit  him  again  and 
knocked  him  down.  A  muzzle-loading  shot- 
gun was  In  a  comer  near  where  defendant 
fell,  and  he  got  It  and  ordered  deceased '  to 
leave  the  house.  As  Cosker  reached  the  back 
door  he  picked  up  something  from  where  a  lot 
of  tools.  Including  a  blacksmith  hammer, 
were  kept.  Defendant  could  not  see  what 
it  was — his  "eyes  were  dazed" — and  de- 
ceased stepped  out  on  the  porch  and  stood 
for  a  moment  muttering,  with  his  hack  to 
defendant,  who  said,  "Charlie,  you  get  out 
of  here  and  go  home;  if  you  come  back  in 
here  I  will  kill  yaa;**  whereupon  deceased 
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said,  "You  s         of  a  b  ,  PU  !eam  yon 

whether  you  can  draw  a  gun  on  me;  it  ain't 
loaded  anyway,"  and  swung  around  toward 
defendant  with  his  right  arm  upraised,  and 
defendant  shot.  Defendant  conld  not  we 
whether  deceased  liad  aoythlng  In  his  hand 
or  not 

Tbe  blacksmith  hammer  was  found  In  the 
snow  about  three  feet  from  the  right  arm  of 
deceased  where  the  body  was  lying  full 
length  with  his  right  arm  outstretched,  his 
feet  close  to  the  edge  of  the  porch.  Defend- 
ant's face  was  tirulsed,  his  eye  blackened, 
and  his  face  bloody.  The  hammer,  accord- 
Ing  to  defoidant's  story,  was  placed  near  the 
door  by  some  boys  a  day  or  two  before  who 
had  been  using  It  in  breaking  Ice. 

The  wound  which  caused  the  death  of  Cos- 
ker was  on  the  left  side  of  the  neck.  rl?bt 
over  the  collar  bone,  nearer  the  front  than 
the  back  of  the  neck.  That  was  the  only 
wound  except  one  on  the  back  of  the  right 
hand,  about  five-eighths  of  an  ln<^  lon^. 
crescent  shniied,  which  looked  as  if  he  had 
struck  his  hand  against  something  and  bro- 
ken the  skin. 

The  undertaker  testified  that  from  pladng 
cottwi  in  the  wound  to  stop  the  blood  he 
formed  the  opinion  that  its  course  was  slight- 
ly downward  toward  the  Inside  of  the  riplit 
shoulder.  The  body  had  been  moved  from  Its 
IK)sltIon  in  the  snow  to  the  home  of  deceased 
before  this  was  done.  Dr.  Eckhardt  testi- 
fied that  under  these  circumstances  tbe 
course  or  direction  of  the  wonnd  could  not 
be  determined  with  any  accuracy  without  a 
probe,  and  that  no  person  by  pushing  cottoo 
In  with  his  fingers  could  determine  with  any 
degree  of  accuracy  the  direction  of  the 
wound. 

Defendant  and  deceased  were  on  friendly 
terms  prior  to  the  homicide,  so  much  so  thst 
defradant  had  an  appolntm^it  to  cut  de- 
ceased's hair  on  the  following  morning.  De- 
ceased wag  a  larger  and  stronger  man  than 
apijellant. 

Thomas  and  William  Cosker,  brothers  of 
deceased,  and  James  M.  Uayes  were  the 
first  to  reach  the  scene  of  the  homicide. 
They  testified  that  thej'  did  not  see  the  ham- 
mer in  the  snow  on  that  occasion,  but  Haye? 
and  Thomas  Cosker  did  ohsCTve  It  when  they 
returned  the  second  time.  They  were  there 
the  first  time  three  or  four  minutes.  The 
hammer  was  from  2^  to  3  feet  to  the  left 
or  westerly  from  the  body.  The  witnesses 
admitted  that  they  were  more  or  les-s  ex- 
cited, which,  of  course,  seems  quite  natural. 
Thomas  Cosker  testified  that  his  brother's 
snowshoea  were  about  CO  feet  from  the  house, 
separated  a  little,  and  that  the  slope  from 
the  house  to  the  point  where  they  were  found 
was  downward.  The  snowshoes  were  left 
outside  of  the  house  when  McKenzIe,  de- 
censed,  and  defendant  reached  the  bouse. 

The  reputation  of  deceased  for  peace  and 
quiet  was  bad. 
13iomas  Cosker  tartified  that  defoodant 


Digitized  by  Google 


PEOPLE  V  MCDONNELL 


1049 


came  to  hie  house  Rbout  11  o'clock  on  Febru- 
ary 17tli,  and  knocked  at  the  door,  and  when 
It  was  opened  "he  told  me  that  he  had  killed 
Charlie,  and  I  said,  'What!  Ton  killed 
Charlie?'  and  he  says,  'Yes,  I  shot  him,' 
and  then  my  wife  says,  'What  did  you  shoot 
him  for?'  and  he  said,  'Accident,'  and  I  says, 
'Accident  be  damned,'  and  my  wife  then 
made  the  remark,  'Ob,  my  God :  what  did 
sou  shoot  him  for?'  and  he  said,  'I  don't 
know,  that  damned  £im,'  and  during  that 
time  he  w&at  away;  that  when  he  reached 
the  place  he  saw  Ms  brother's  body  lying 
face  downward,  McDonnell  standing  stride 
of  him  holding  his  head  iip,  saying,  'X  shot 
him,  I  shot  him.'  James  Hayes  asked  him 
why  he  shot  him,  and  he  said,  'Self-defense; 
if  I  had  not  shot  him  he  would' have  shot  me,* 
and  I  said,  'Get  out,  Dan ;  Charlie  ain't  got: 
no  gun  and  never  owned  one  in  his  life.* 
Then  he  said.  'He- was  coming  after  me  with 
a  club,'  and  I  made  a  motion  with  my  hand, 
like  this,  and  said,  'Show  me  his  club ;  there 
is  no  club  here,'  and  he  never  said  another 
word,  bnt  I  told  him  to  get  out  of  there  and 
he  put  Charlie's  head  down  and  went  into 
the  house."  He  testified  further  that  defend- 
ant, on  the  occasion  of  his  second  visit  to 
the  scene,  said:  "I  shot  him.  Probably  I 
win  go  to  San  QuenUn  for  a  few  years,  but 
that  is  all  right." 

William  Cosker  also  testified  that  he  heard 
defendant  say :  "I  have  killed  him,  I  have 
killed  him,  and  I  don't  give  a  damn  If  I  go 
to  San  Qnentin  for  a  few  years.  It  makes 
no  difference."  Other  relatives  of  deceased 
gave  similar  testimony,  bnt  It  Is  not  neces- 
sary to  repeat  It.  Some  other  witnesses,  we 
piay  state,  declared  that  defendant  said,  "If 
I  liad  not  got  him  he  would  have  got  me," 
and  that  he  directed  them  to  look  aronnd  for 
the  club  or  hammer  used  by  deceased. 

Appellant  presents  a  critical  analysis  and 
comparison  of  the  testimony  of  the  various 
witnesses  and  he  argues,  with  force  and  per- 
suasive eloquence,  that  the  only  rational  con- 
clusion is  that  defendant  was  entirely  justified 
in  the  homicide.  No  doubt,  a  similar  argu- 
ment was  made  to  the  Jury,  but  they  were 
not  convinced  by  It,  as  the  verdict  shows.  As 
la  manifest  from  the  foregoing,  much  can  be 
said  in  favor  of  appellant's  theory,  and  has 
been  well  said  by  his  counsel.  We  need  not 
set  out  the  reasons  which  he  advances  for  his 
contention,  although  they  have  received  our 
careful  consideration.  We  deem  it,  however, 
proper  to  say  that,  in  our  (pinion,  for  us  to 
reverse  the  cause  on  this  ground  would  be  to 
usurp  the  exclusive  function  of  the  jury  to 
pass  upon  questions  of  fact  where  there  ex- 
ists room  for  rational  difference  of  opinion. 

[1]  We  cannot  say  there  is  no  substantial 
support  for  the  verdict,  and  that  only  one 
reasonable  conclusion  from  the  evidence 
could  be  drawn  by  sensible  men.  There  was 
evidence — how  credible  it  was  for  the  Jury 
to  determine — which  tended  to  discredit  the 
testimony  of  appellant,  and  his  manner  when 


upon  the  witness  stand,  of  which 'we  can  ob- 
viously obtain  no  accurate  or  complete  por- 
trayal In  the  record,  may  have  constituted 
a  circumstance  of  great  significance  in  the 
determination  of  his  guilt  or  Innocence.  And 
it  may  be  said  that  the  recital  of  the  facts 
by  him  while  upon  the  witness  stand  leaves 
some  room  for  doubt  whether  at  the  time 
he  fired  the  fatal  shot  he  actually  believed 
he  was  in  Imminent  danger  of  receiving  great 
bodily  harm  or  of  losing  his  life,  or  whether 
he  may  not  have  been  somewhat  moved  by 
resentmeot  in  consequence  of  the  brutal 
treatment  he  had  received  at  the  hands  of 
deceased.  We  deem  It  unnecessary  to  notice 
any  more  sperfflcally  In  tliis  connection  the 
record  presrated.  but  we  are  satisfied  that 
this  point  sliould  be  resolved  against  appel- 
lant. 

In  People  v.  Wright,  4  Cal.  App.  706,  89 
Pac.  365,  this  court  said: 

"It  is  true  deceased  had  a  few  secontls  pre- 
viously fired  at  defendant  apparently  witk  the 
purpose  of  killing  him,  and  defendant  might, 
under  the  circumstances,  have  had  reason  to 
believe  that  deceased  would  continue  the  assault, 
and  that  his  only  safety  waa  to  kill  or  disable 
deceased  before  the  latter  coold  again  fire. 
There  is  evidence  which  would  have  sustained 
the  jury  in  so  finding.  But  these  were  matters 
for  the  Jury  to  determine,  and  with  their  conclu- 
sion this  court  chnnot  interfere." 

In  People  v.  Rongo,  169  CaL  75.  145  Pac. 
1019,  It  is  said: 

"Undonbtedly  the  defendant's  own  story  ex- 
culpates him,  but  it  was  for  the  Jury  to  say 
whether  or  not  that  story  should  be  believed. 
The  evidence  was  therefwe  sufficient  to  justify 
the  verdict.'* 

It  is  entirely  dear  tlut  at  least  with  equal 
propriety  the  same  rule  may  be  sillied  here. 
In  a  large  proportion  of  snch  cases  the  de- 
fendant is  the  only  snrvivins  witness  <rf  the 
homicide,  and  beyond  the  mere  fact  of  the 
bomidde  little  additional  erldeiice  to  the  tes- 
timony of  the  accused  can  be  secured.  It  is 
important,  therefore,  that  there  be  no  un- 
warranted Interference  with  the  prerogative 
of  tlie  jnty  to  determine  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses, 
including  tbe  testimony  of  the  defendant  as 
well  as  that  of  any  other  witness.  As  to  this, 
of  course,  the  appellate  courts  are  not  au- 
thorized to  Bubstitate  their  Judgment  for 
that  of  the  jury  and  of  tbe  trial  court 

[2]  Appellant  complains  of  the  action  of 
the  court  in  refusing  his  proposed  instruction 
as  follows: 

"You  are  instructed  that  If  the  drcumstances 

surrounding  defendant  at  the  time  of  and  im- 
mediately preceding  the  killing  were  sufiicient 
to  arouse  the  fears  of  a  reasonable  man  that  de- 
ceased was  about  to  inflict  upon  defendant  great 
bodily  injury  or  death,  it  Is  not  essential  that 
deceased  ebonld  have  bad  or  attempted  to  use 
a  weapon.  Under  such  circumetances  defend- 
ant was  as  much  entitled  to  defend  himself 
from-  great  bodily  injury  from  the  hands  of 
Charles  Cosker  as  he  waa  to  drfend  himself 
from  the  use  of  a  weapon  or  weapons  in  the 
bands  of  Charles  Cosker." 

Although  somewhat  hazardous  to  predict 
what  courts  may  or  may  not  h^after  de- 
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Clare,  It  may  be,  as  appellant  claims,  that 
no  conrt  has  ever  declared  or  will  declare 
"that  a  man  has  no  right  to  defend  himself 
ngalnst  great  bodily  Injury  unless  It  Is  in- 
flicted with  weapons  or  Instruments."  Men 
undoubtedly  have  been  permanently  disabled 
and  even  killed  by  blows  from  the  fists  of 
powerful  assailants,  and  the  law  justifies 
homldde  under  such  attack  or  threatened  at- 
tack, provided  there  be  reasonable  ground 
for  apprehending  death  or  great  bodily  In- 
jury. The  court,  however,  so  fully  instructed 
the  jury  upon  the  subject  that  there  could 
hare  been  no  mlsuuderstandlng  as  to  the 
rule.  The  language,  It  Is  true,  was  some- 
what general,  but,  without  a  strained  con- 
struction, it  could  not  be  said  to  limit  the 
right  of  defuse  as  apprehended  by  appellant 
Several  Instructions  of  similar  Import  were 
given,  bi^  It  is  snffident  to  call  attention 
to  this: 

"Wliere  one  without  fault  Is  placed  under  dr- 
cumstauces  sufficient  to  excite  the  fears  of  a  rea- 
sonable person  that  another  designs  to  comniit  a 
felonv  or  8<Hne  great  bodily  injury  upon  him  and 
to  aSord  grounds  for  reasooable  belief  that  tliere 
is  imminent  dani^er  of  the  accomplishment  of  this 
design,  be  may,  acting  under  these  fears  alone, 
day  his  assailant  and  be  justified  by  the  ap- 
pearances. And,  as  where  the  attack  ia  sudden 
and  the  danger  imminent  he  may  increase  hla 
peril  by  retreat,  so  situated  he  may  stand  hla 
ground,  that  bectming  his  Vail'  and  slay  his 
agCTessor  even  if  it  be  proved  that  be  mumt 
more  easily  have  gained  his  safety  by  flight 

[3]  Another  conclusive  answer  to  the  propo- 
sition Is  that  appellant's  claim  was  that  he 
was  In  danger  from  the  use  of  some  sort 
of  weapon  In  the  hands  of  deceased,  and  not 
merely  from  his  fists.  In  other  words,  the 
instructlcm  was  not  applicable  to  any  theory 
of  the  case  based  upon  the  evidence.  It  Is 
true  that  defendant  did  not  testify  that  he 
believed  that  deceased  was  about  to  assault 
him  with  a  weapon — or  at  all,  indeed— but 
that  la  the  inference  which  he  sought  to  cre- 
ate by  the  following  statement: 

"When  I  stooped  down  to  pick  up  the  candl^ 
he  hit  me  again,  and  as  he  knocked  me  down,  I 
grabbed  the  shotgun  and  I  said,  'Get  out  of 
here  as  quick  as  you  can.'  As  he  grabbed  me 
he  started  to  the  door,  and  he  picked  something 
up.  I  could  not  tell  what  it  was— my  eyes  were 
dazed — and  he  stepped  out  on  the  porch  with  bis 
back  to  me,  and  I  said,  'Charlie,  you  get  out  of 
here  and  go  home ;  if  you  come  back  in  here  I 

will  kill  you,'  and  with  that  he  said,  *Yoa  s  

of  a  b  .  I  U  learn  yon  whether  you  can  draw 

a  gun  on  me;  it  ain't  loaded  anyway.'  Then 
I  snot  and  he  fell  off  the  porch." 

In  his  cross-examination  he  said  deceased 
"swung  around  with  bis  right  arm"  before 
the  shot  was  fired.  At  any  rate,  it  is  goifee 
apparent  that  appellant's  theory  was  that  he 
was  In  danger  from  the  use  of  a  deadly 
weapon. 

14]  At  the  request  of  the  people  the  court 
gave  this  instruction: 

"Although,  the  right  to  take  life  or  use  a 
deadly  weapon  in  self-defense  is  unquestionable, 
yet,  one  on  whom  another  has  made  a  mere  as- 
sault with  the  fist  not  with  intent  to  kiU  or  do 
great  bod^  harm,  and  wbo  is  not  deceived  as  to 


its  character.  Is  not  justlfled  in  taking  life  or  in 
using  a  deadly  weapon  in  edf-defMH?* 

It  is  said  by  appellant  that: 

"This  instruction  while  taken  from  People  v. 
Bcmero,  143  Cal.  400,  77  Pac.  163.  does  not 
state  the  law  correctly  for  the  reason  that  the 
right  of  aelf-dBfense  depends  in  no  degree  upon 

the  intent  or  will  of  the  person  slain. 

[I]  In  the  Romero  Case  the  only  objection 
to  the  instruction  was  that  there  was  no  evi- 
dence upon  which  to  base  it  and  this  was 
held  to  be  untenable.  The  instmction  is  not 
entirely  clear  or  accurate,  and  It  probably 
would  be  better  If  it  had  not  been  given,  but 
we  do  not  think  It  could  have  misled  the  jury- 
It  might  be  possible  for  a  person  to  believe, 
and  have  reason  to  believe,  that  he  was  in 
danger  of  receiving  great  bodily  harm  from 
hia  assailant  although  the  latter  had  no  such 
intention  and  the  former  was  aware  of  it 
However,  In  view  of  other  In'Mmcttons  upon 
the  subject  of  self-defense  against  apparent 
danger,  the  jury  must  have  understood  the 
law  in  relation  to  that  particular  feature. 
Besides,  if  erroneous,  the  instruction  Involved 
simply  abstract  error  tor  the  reason  already 
suggested,  that  the  theory  of  self-defense  was 
based  upon  a  threatened  attack  with  a  deadly 
weapon,  and  the  Instruction  was  not  perti- 
nent to  the  evidence. 

Defendant's  proposed  instruction  No.  13, 
as  to  the  harden  of  proving  jostlflcatlon,  was 
undoubtedly  covered  by  instructions  which 
were  given. 

[6]  It  Is  questionable  whether  the  Jury 
would  have  received  much  enlightenment 
from  this  proposed  Instruction: 

"The  jury  is  instructed  that  the  words  'moral 
certain^'  as  nsed  in  these  instructions  is  a 
state  of  imprea^tm  produced  by  facts  in  which 
a  reasraawe  mind  teels  a  sort  of  coercioa  or 
necessity  or  necesaty  to  act  in  accordance  with 
it.  It  is  that  degree  of  certainty  that  convinces 
and  directs  the  understanding  and  satisfies  the 
reason  and  judgment  of  those  who  are  bound  to 
act  conscientioualy  upon  it" 

It  might  be  quite  Interesting  and  illuminat- 
ing to  a  philologist  but  it  is  believed  that  it 
would  be  of  no  benefit  to  the  average  Juror. 
Indeed,  the  instmction  as  a  whole  seems  to 
us  somewhat  uncertain  and  obscure,  and 
while  it  would  probably  have  done  no  barm, 
if  It  had  been  given,  It  is  fair  to  say  that  It 
would  have  done  no  good.  It  Is  even  doubt- 
ful whether  Chief  Justice  Shaw's  celebrated 
description  of  "reasonable  doubt"  is  of  any 
particular  assistance  In  most  criminal  cases, 
but  It  is  probably  as  good  as  any  that  could 
be  suggested.  After  all,  the  intelligent  juror 
reaches  the  conclusion  that  under  the  law  It 
Is  his  duty  to  convict  If  he  Is  thoroughly 
convinced  and  entirely  satisfied  of  the  de- 
fendant's guilt  and  if  not,  it  is  his  duty  tu 
acquit  we  would  save  trouble  and  con- 
fuslon  if  we  would  refrain  from  much  of  our 
learning  and  refinement  about  these  terms 
and  confine  ourselves  to  such  simple  and  com- 
prehensible statemente  of  the  duty  of  the 
Jury  as  Just  Indicated. 
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The  proposed  ingtrucUon  of  appellant  aa 
to  the  burden  of  proof  of  the  prtmecntlon  and 
the  rifi^t  of  the  defendant  to  act  upon  appear- 
ances and  bis  privilege  to  stand  his  ground 
were  amply  ooTered,  we  think,  by  other  In- 
structions given  by  the  court 

Protnbly  the  most  serious  question  arises 

out  of  the  action  of  the  court  in  giving  this 

instruction: 

"Homicide  la'juBtifiable  when  committed  by 
any  person  in  the  lawful  defense  of  himself, 
when  there  is  reasonable  zround  to  apprehend  a 
design  on  the  part  of  another  to  take  his  life,  or 
td  do  Iiim  some  great  bodily  injury,  and  immi- 
nent danger  of  such  design  being  accomplished, 
but  a  person  claiming  such  justification  if  he 
were  the  assailant  or  engoped  in  mortal  combat, 
mutt  reallif  tmd  m  good  jatth  fcove  endeavored 
to  dedme  any  further  atruggle  before  ihe  horn- 
teiie  was  oommitted" 

The  objection  Ib  directed  to  the  portlm  we 
have  italicized,  and  appellant  argues: 

"This  instmcti(Hi  la  erroneous  because  It 
states  that  not  only  the  assailant,  but  one  who 
is  engaged  in  mortal  combat  must  decline  fur- 
ther struggle  before  the  homldde  is  justifiable. 
This,  of  course,  is  not  the  law.  The  instruction 
was  harmful  in  this  case  because  of  the  attitude 
and  argument  of  the  prosecution." 

Then  be  quotes  from  the  transcript  certain 
questions  addressed  to  appellant  as  to  why 
be  did  not  cloee  the  door  and  go  into  the 
kitchen  and  his  answers  thereto,  and  the  as- 
sertion is  made  that  the  prosecution  argued 
before  the  jury  that  It  was  the  duty  of  Mc- 
Donnell to  retreat  to  the  kitchen  and  close 
the  door  or  to  attempt  to  close  the  outer  door. 

The  Attorney  General  answers  that  the  In- 
stroctiim  is  in  the  language  of  the  statute 
(subdlvlstoa  3,  S  197,  Penal  CJode),  and  that 
it  was  held  to  be  a  correct  statement  of  the 
law  in  People  v.  Herbert,  61  Cal.  546.  There- 
in the  history  of  said  subdivision  Is  given, 
and  It  Is  declared  that  It  Is  no  new  statement 
of  a  legal  principle  for  the  first  time  stated 
In  the  Co^es,  but  that  It  follows  the  crimes 
and  punishment  act  of  1S50,  and  has  been  the 
law  ever  since.  As  far  as  the  said  opinion 
Is  concerned,  though.  It  is  apparent  that  the 
point  before  us  was  not  made.  The  atten- 
tion of  the  court  was  occupied  in  considering 
the  question  whether  the  inatroctlon  requir- 
ed the  existence  of  absolute  necessity  to  jus- 
tify or  excuse  the  homicide,  or  whether  it 
was  consistent  with  the  doctrine  that  the 
slayer  could  act  upon  appearances,  provided 
they  were  such  as  to  create  a  reasonable  ap- 
prehension that  there  was  design  to  take  his 
life  or  to  inflict  upon  him  great  bodily  harm. 
This  is  made  manifest  by  the  quotation  there- 
in from  the  case  of  Shorter  v.  People,  2  N.  T. 
(2  Const.)  193,  61  Am.  Dec.  286,  wherein  the 
Court  of  Appeals  of  New  York,  through 
Bronson,  J.,  learnedly  discusses  the  question 
of  self-defense. 

It  might  be  said,  also,  although  the  point 
was  not  considered,  that  since  the  evidence 
was  not  before  the  Supreme  Court  the  In- 
stmctlon,  if  erroneous,  coDid  not  be  held  on 
the  record  to  be  prejndidaL 


[7,  t]  Manifestly,  there  Is  force  in  the  con- 
teutl(Hi  that  an  instruction  taken  from  the 
statute  should  not  be  condemned.  Ordinarily 
that  Is  true,  and  within  certain  limits  the 
Legislature  may  prescribe  the  conditions  un- 
der which  homicide  may  be  excusable  or  jus- 
tifiable. It  cannot,  however,  deprive  a  per- 
son— at  least  a  person  who  is  not  a  wrong- 
doer— of  the  right  of  self-defense.  The  right 
to  defend  life  Is  one  of  the  inalienable  rights 
guaranteed  by  the  Constitution  of  the  state. 
Article  1,  I  1.  It  Is  plain  that  if  a  person 
without  fault  is  assailed  by  another  and  a 
mortal  combat  Is  precipitated,  to  require  the 
former  to  attempt  to  withdraw  before  killing 
his  adversary  is  to  require  the  very  thing 
that  may  prevent  him  from  defending  him- 
self at  all.  The  Instruction  Is  quite  capable 
of  the  Interpretation  that  althous^i  the  de- 
fendant was  without  fault  and  the  deceased 
was  the  aggressor,  yet,  If  they  were  engaged 
In  a  mortal  combat,  it  was  the  duty  of  the  de- 
fendant to  endeavor  to  withdraw  before  kill- 
ing his  adversary,  although  he  had  reason 
to  believe  and  did  believe  his  life  was  Id  im- 
minent danger,  and  that  to  attempt  to  decline 
further  struggle  would  increase  his  peril  and 
probably  enable  his  adversary  to  kill  him. 
Such,  of  coarse,  was  not  the  intention  ot  the 
learned  trial  Judge  in  giving  Uie  in^mcttim, 
nor,  probably,  of  tlie  I^eglslature  In  enacting 
the  law;  but  it  is  capable  of  such  Interpreta- 
tion, and  may  nave  been  so  Interpreted  by 
the  jury. 

[I]  'To  appreciate  the  probable  prejudicial 
effect  of  the  instmctim  we  must,  of  course, 
view  the  evidence  from  appellant's  stand- 
pdlnt  We  must.  In  other  words,  assume 
tiiat  the  jury  believed  his  story,  since  there 
is  nothing  inherently  improbable  about  it 
We  then  have  this  aitoatlon:  Ai^llant  had 
been  violently  and  InonnisaUy  beaten  in  bis 
own  home  by  a  man  at  quarr^snne  disposi- 
tion. He  bad  ordered  bis  antagonist  to  leave 
the  house,  and  had  told  bim  he  would  kill 
him  If  be  attempted  to  return.  -Deceased  ap- 
parently seized  a  deadly  weapon  and  turned 
with  manner  and  language  plainly  indicat- 
ing his  Intention  to  kiU  or  seriously  Injure 
defimdant  Under  those  drcumstances  said 
Instruction  would  demand  the  conclusion  that 
it  WHS  still  the  duty  of  defendant  to  withdraw  . 
or  retreat  before  firing  the  fatal  shot  But 
if  such  condltton  existed  defendant  under 
any  pn^>er  view  of  the  law,  was  not  required 
to  retreat,  even  though  It  would  not  have  in- 
creased bis  peril.  He  bad  a  right  to  stand 
his  ground  and  to  slay  bis  adversary  if  he  be- 
lieved he  was  In  imminent  peril. 

In  People  v.  Lewis,  117  Cal.  186,  48  I^c. 

1088,  59  Am.  St.  Rep.  167,  It  was  held  that; 

"The  tendency  of  the  American  mind  is  against 
the  enforcement  of  any  rule  which  requires  a 
person  to  flee  when  wrongfully  assailed,  to  avoid 
chastisement,  or  even  to  save  human  life;  and 
It  seems  that  a  true  man,  who  is  without  fault, 
is  not  obliged  to  flee  from  an  assailant  who,  by 
violence  or  surprise,  malldonsly  seeks,  to  take 
his  life  or  to  do  him  enormous  uodily  harm." 
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And,  furthermore; 

"A  person  asBsiled  in  his  own  house,  or  npon 
liis  own  premises,  haa  the  right  to  stand  bis 
ground,  and  19  not  bound  to  retreat  or  escape  to 
avoid  tlie  assailant,  but  may  kill  him  if  reason- 
ably necessary  for  his  protection  from  great 
boctil^  danger  In  the  position  rightfully  occupied 
by  bim  on  bis  own  premises,  even  though  he 
ought  avoid  the  assamt  hj  fleeing  or  withdraw- 
ing therefrom." 

In  that  case  it  was  held  prejodldally  erro- 
neous to  instruct  the  jnry  In  reference  to  the 
defendant  that  "U  he  could  have  withdrawn 
fnnn  the  danger  it  was  his  doty  to  retreat," 
and  that  "between  his  duty  to  0ee  and  bis 
right  to  kin,  he  must  fly,  or,  as  the  books 
have  it,  Hie  must  retreat  to  the  wall.* "  There 
are  other  decisions  to  the  same  cfTect,  but 
they  need  not  be  cited.  As  to  whether  ap- 
pellant was  engaged  in  a  mortal  combat,  ac- 
cording to  his  stOTy,  and  In  view  of  the  tragi- 
cal ending  of  the  aSCr&y,  there  can  be  no 
doubt. 

[10]  We  think,  under  the  pecuUar  facts  of 
this  case,  the  glWug  of  this  Instruction 
should  be  held  to  be  prejudtdally  erroneous, 
and  that  'Jhe  evidence  of  defendant's  guilt  Is 
not  so  strong  and  convlDcing  as  to  justify  us 
in  saving  there  was  no  miscarriage  of  jus- 
tice. What  the  Legislature  probably  intend- 
ed to  provide  Is  that  where  one  as  the  assail- 
ant is  engaged  in  a  mortal  combat  he  must 
endeavor,  etc.,  bat  the  language  diosen  Is  not 
apt  for  that  purpose^ 

[11]  It  is  true  that  the  jury  was  also  cor- 
rectly Instructed  upon  the  subject,  but  that 
simply  produced  an  irrecoucllable  conflict, 
and  we  cannot  say  which  Instruction  was  fol- 
lowed. 

Tbe  judgment  and  order  are  reversed. 
We  concur:  OHIPMAN,  P.  J.;  HART,  J. 


KUNS  V.  DIAS  et  al.   (Civ.  1629.) 

(District  Court  of  Appeal.  Third  District,  Onll- 
foniia.   Feb.  1,  1917.   Rehearing  Denied  by 
Supreme  Court  April  2,  1917.) 

1.  Action  ^»57(1)— Gohsouoation— Fobe- 

CLOSUBE. 

Where  one  of  the  parties  who  claimed  to  be 
a  tenant  in  common  of  land  had  filed  a  suit  for 
partition  and  a  lis  pendens,  such  suit  may  be 
consolidated  by  consent  of  all  the  parties  with 
the  suit  by  one  holding  a  mortgage  on  all  of  the 
land  for  foreclosure,  it  being  agreed  that  the 
right  of  partiton  should  he  subordinated  to  the 
mortgagee's  right  of  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  8S  0^2-661.] 

2.  PABTITIOn'  ^»17(2)— AcmONft— JUBIBOIO- 
TION. 

In  a  suit  to  partition  land,  where  the  claims 
of  the  parties  were  adverse,  the  court  has  ju- 

risiliction  to  determine  title. 

[Ed.  Note.— For  other  casea,  see  Partition, 
Cent.  Dig.  §§  54-59.] 

3.  Apfeai,  and  Erbob  4s»934(2)— Pbesuuf- 

TioN — Conveyances. 
In  a  suit  where  husband  contended  that  a 
purchaser'  from  his  wife,  who  was  named  as 
^nrantee  in  a  deed,  conveying  the  land  to  the 


husband,  and  wife  took  no  title,  ft  will  be  pre- 
sumed in  support  of  the  judgment,  findings 
having  been  waived,  that  the  court  held  that 
the  presumption  in  favor  of  the  wife's  title  de- 
clared by  Civ.  Code,  9  164,  was  not  rebntted, 
and  that  the  purchaser  from  the  wife  was  one 
in  good  faith  for  a  valuable  conrideratkHu  so 
that  his  title  was  not  subject  to  attadc. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3777.] 

4.  PaBTITION  ^S=>G2— ACTIONS-r-EVIDESCE. 

Where  a  purchaser  of  the  alleged  interest  of 
a  wife  in  land  conveyed  to  a  husband,  and  wife 
sought  partition,  and  tbe  husband  introduced 
the  wife's  declaration  of  homestead,  the  par- 
chaser  may,  though  the  declaration  was  not  men- 
tioned in  the  pleading,  oiiaw  its  invalidity,  for 
such  declaration  if  valid  would  defeat  tbe  pur- 
chaser's title,  the  husband  not  having  Joined 
in  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  |i  17&-181.1 

5.  Vendor   and   Pdrcbabeb  «=9244— Bona 
FiPE  PuHCH A BEB— Evidence— iSuFFiciEscT. 

Where  land  was  conveyed  to  a  husband  and 
wife  as  grantees,  and  the  wife  conveyed  ber  in- 
terest, held,  the  husband  having  attached  the 
bona  lido3  of  the  purchaser  from  the  wife,  that 
the  evidence  warranted  a  finding  that  sudi 
purchaser  was  one  in  good  faith  for  value. 

(Ed.  Note.— For  other  cases,  see  VendOT  and 
Purchaser,  Cent  Dig.  §8  609-611.] 

6.  Appeal  and  Ebbob  *=>1068(1)— Revikw— 
Habuiass  Ebbob. 

The  exclusion  <^  evidence  subseauentlr  ad- 
mitted was  not  error. 

[Ed.  Note.— For  other  cases,  see  AppMl  and 
Error.  Cent  Dig.  H  4195,  420a] 

7.  Vendob   and    Pubcjiasek  ^=>243— Bona 
Fide  Purchaser— Evidence. 

Where  respondent  claimed  to  be  a  bona  fide 
purchaser  frtHn  appellant's  wife  tor  value  with- 
out notice  of  any  defect  In  her  title,  questions 
whether  respondent  knew  that  the  wife  was  con- 
templating a  divorce  at  the  time  of  executing; 
the  conveyance  were  properly  excluded  as  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  606-608.] 

8.  Appeal  and  Ebbob  <8=>1078<4)— Rkvikw  — 
Bbiefb. 

An  exception  to  tbe  admission  of  testimony 
referred  to  In  the  brief  without  comment  need 
not  be  considered  by  tbe  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  425©.] 

9.  Venuob  and   Pubchaseb  4s»24S-— Bona 

FlUB  PUBCfiASEB— EVIDBNCB. 
Bespoudent  purchased  from  appellanl^s  wife 

her  interest  in  land,  which  had  been  granted  to 
appellant  and  his  wife.  Appellant  contended 
that  the  deed  by  mistake  had  named  his  wife  as 
a  grantee,  and  asserted  that  respondent  was  not 
a  bona  fide  purdiaser  for  value  without  notice. 
If  eld,  that  respondent  was  entitled  to  testify  as 
to  what  appellant's  wife  told  him  about  tbe 
transaction,  and  how  she  came  to  sign  a  pur- 
chase-mouey  mortgage. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S8  60(^-608.] 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Hector,  Judge. 

Action  by  Henry  L.  Kuns  against  George 
M.  Dlas,  Emma  F.  Dlas,  and  Joe  G.  Coelha. 
who  filed  a  cross-complaint  There  was  a 
Judgment  for  plalntlflf,  and  from  a  judgment 
on  the  cross-complaint  directing  partition. 


»Por  oUi«r  cues  h«  sams  topic  and  KBY-NUUBBR  In  all  Ker-Numherad  Digasts  and  Indues 
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an  order  denying  new  trial,  George  M. 
appeals.  Affirmed. 

ise  &  Pllversteln,  of  Oakland,  for  appel- 
Grlflin  &  Carlson  and  J.  W.  Hawblna, 
>f  Modesto,  for  defendants  respondents. 
.  Fleming,  of  Loa  Angeles,  for  plaintiff 
oiident. 

[III'MAN,  P.  J.  The  complaint  In  the  ae- 

was  for  the  foreclosnre  of  a  mortgage 
:utpd  December  20,  1909,  by  George  M. 

ICnuua  F..  Dlas  to  secure  the  payment 
1  certain  promissory  note,  of  the  above 
>,  made  and  delivered  to  plaintiff.  The 
!  wa»  made  payable  six  years  after  date, 

the  word  "years"  was  omitted  by  derl- 
error.  In  the  description  of  the  real  prop- 
'  mortgaged,  section  31  was  by  like  error 
le  to  read  30.  The  complaint  seeks  to 
e  these  mistakes  corrected.  Defendant 

ii.  Coelha  is  alleged  *'to  have  some  right, 
i,  or  Interest  or  U«)  in  or  to  said  prem- 
1  described  in  said  mortgage  or  some  part 
reof,  which  interest  and  claim  were  subse- 
>nt  to  and  subject  to  the  lien  of  said  mort- 
;e." 

>efendant  £>mma  F.  Dias  In  her  answer 
'fif-d  that  at  the  time  the  mortgage  was 
'Ctited  she  was  the  owner  of  an  ttndivlded 
;-lialf  Interest  In  the  mortgaged  premises, 
:  since  said  date  she  granted  and  sold  said 
erest  to  defendant  Coelha,  who  is  now  the 
ner  thereof. 

Jefendant  Coelha,  in  his  answer,  alleges 
it  be  Is  the  owner  of  an  undivided  one-half 
erest  in  the  mortgaged  premises,  and  that 
fendant  Emma  F.  Dias  conveyed  to  him 
id  Interest  on  January  11,  1913 ;  that  he  Is 
purchaser  in  good  faith  and  for  valne  of 
Id  Interest  In  said .  premises.  By  way  of 
>ss-complalnt,  alleges  that  he  and  defend- 
t  George  M.  Dias  are  tenants  in  common 
the  said  premises,  each  owning  an  undlvid- 

oue-half  interest  therein;  that  plaintiff 
iluis  to  be  the  owner  and  holder  of  a  mort- 
ge  on  said  land  given  ta  secure  the  pay- 
mt  of  a  promissory  note  for  $8,816,  "which 

claims  to  be  a  valid  and  subsisting  lien 
:iilnst  said  land";  that  "ever  since  this 
feadant  became  an.  owner  of  an  undivided 
le-balf  Intei-est  In  said  land,  defendant 
3orge  M.  Dias  has  collected  the  rents,  is- 
les,  and  profits  from  said  land,  and  has 
iled  and  refused  to  account  therefor  to 
lis  defendant" ;  that  "there  are  no  Hens  or 
icuiiibrances  on  said  land  and  premises  ap- 
?.iring  of  record  other  than  IJioee  herein* 
^fore  mentioned,  and  that  no  person  other 
lan  this  defendant  and  the  said  defendant 
eorge  M.  Dlas  are  Interested  In  the  said 
remises  as  owner  or  otherwise,  except  as 
ereinbelore  alleged;  that  this  defendant 
as  been  compelled  to  employ  Messrs.  Grlffln 
:  CaritoQ  and  J.  W.  Hawkins  as  his  attor- 
eys  to  defend  this  action  and  to  prosecute 
tie  acUm  set  forth  In  this  erow-comi^ialut. 


and  9500  Is  a  reasonaUe  attorney's  fee  for 
such  attorneys." 

The  prayer  at  the  cross-complaint  is  "for 
a  partition  or  said  real  propeity  according 
to  the  respective  rights  of  the  parties  here- 
to" ;  or,  if  a  partition  cannot  be  had,  for  a 
sale  of  the  premises  and  a  division  of  the 
proceeds;  for  the  allowance  of  attorney's 
fees ;  that  if  It  be  adjndged  and  decreed  that 
the  plaintiff,  Henry  L.  Kuns,  Is  the  owner 
and  holder  of  a  promissory  note  and  mort- 
gage apon  sold  premises,  that  the  amount 
thereof  be  ascertained  and  determined,  and 
that  the  same  be  paid  from  the  proceeds  of 
the  sale  of  said  pn^rty,  and  that  the  resi- 
due received  from  the  side  of  said  property 
after  payment  all  costs  and  expenses  in- 
curred in  said  action  be  partitioned  between 
this  defendant  and  defendant  George  M. 
I>las;  and  that  said  Dlas  be  compelled  to 
acconnt  fbr  all  rents,  Issues,  and  profits  from 
said  land  since  January  11,  1913,  and  sach 
further  order  as  shall  be  just  and  equitable. 

Defendant  George  M.  Dias,  answering  the 
cross-complaint  of  defendant  Coelha,  denied 
that  Coelha  or  any  other  person  is  the  owner 
as  tenant  tn  common  or  otherwise  with  this 
defendant  ta  said  land,  or  is  the  owner  of 
any  intel^  therein  "except  as  hereinafter 
set  forth" ;  denied  that  this  defendant,  sbice 
.Tannary  1, 1813,  has  collected  any  rent,  issue, 
or  profit  from  said  land,  or  has  refused  to 
account  to  said  Coelha,  and  alleged  that  said 
Coelha  is  not  and  never  was  entitled  to  any 
of  the  rents,  iwaes,  or  profits  of  said  land; 
denied  that  said  Coelha  had  been  compelled 
to  employ  attorney,  as  by  him  alleged,  or 
at  aU;  alleged  that  the  whole  of  said  tract 
of  land  "is  the  community  propraty  of  the 
defendant  George  M.  Dias  and  the  defendant 
Emma  F.  Dias" ;  that  said  land  was  acquir- 
ed by  this  defendant  after  his  marriage  with 
said  Emma,  tv  contract  of  purchase  with 
plaintiff,  and  that  thereafter,  about  December 
20,  1909,  "said  Kuns,  on  tlie  request  of  the 
def«idant  Geoi^e  M.  Dias,  and  on  the  pay- 
ment to  said  Knns  of  a  large  part  of  the  pur- 
chase price  of  said  land  by  the  said  George 
M.  Dlas  to  said  Kuns,  made  and  executed  a 
deed  of  grant,  bargain,  and  sale  of  said  laud 
and  delivered  the  same  to  said  George  M. 
Dlas ;  that  said  deed  so  executed  and  deliver- 
ed conveyed  said  land,  on  its  face,  to  said 
George  M.  Dias  and  to  said  Emma  F.  Dias. 
his  wife";  that  this  defendant,  when  said 
deed  was  delivered  and  for  many  months 
thereafter,  believed  that  he  was  the  sole 
grantee  therein  named;  that  said  R"'mft 
took  no  part  In  any  of  the  agreements  In  rela- 
tion to  the  transfer  of  said  land,  with  said 
Kuns,  except  to  sign  and  execute  a  mortgage 
and  note  for  the  unpaid  purchase  price  of 
said  land,  and  that  the  name  of  said  Emma 
was  inserted  in  said  deed  "without  the 
knowledge,  request,  or  consent  of  the  defend- 
ant Geoi^e  M.  I>la8" ;  that  this  defendant  Is 
I  "a  forrigner  and  not  educated  in  the  BngUsh 
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language,  and  did  not  read  or  otherwise  ac- 
quaint himself  with  the  contents  of  the  said 
deed,  at  or  before  its  delivery,  and  relied 
solely  on  the  good  faith  of  sale!  Kuns  and  In. 
the  confidence  existing  between  himself  and 
said  Kuns,  as  to  the  proper  wording  and  ex- 
ecution of  said  deed,  according  to  th^r  agree- 
ments theretofore  made" ;  that  this  defend- 
ant had  not,  prior  to  the  execution  of  said 
deed,  promised  or  agreed  with  his  said  wife 
that  he  would  convey  or  cause  to  be  conveyed 
to  her  an  undivided  interest  in  said  land,  nor 
has  he  since  so  promised;  that  his  said  wife 
did  not  have  any  knowledge  that  she  was 
named  as  grantee  In  said  deed  or  claim  any 
ownership  In  said  land,  except  as  the  wife  of 
this  defendant,  until  on  or  about  the  7th  day 
of  January,  1913,  on  which  date  she  sold  an 
undivided  one-half  Interest  In  said  land  to 
said  Coeltaa  and  conveyed  the  same  to  him; 
that  said  deed  was  made  without  the  knowl- 
edge or  consent  of  this  defendant,  and  "said 
Coelha  still  holds  said  deed  against  the  will 
and  without  the  consent  of  defendant  Geoi^ 
M.  Dlas" ;  on  information  and  belief,  alleges 
that  said  deed  to  said  Coelba  "was  made  and 
delivered  by  ber  without  consideration,  and 
to  unlawfully  and  franduloitly  deprive  said 
defendant  George  H.  Dlas  of  his  interest 
therein" ;  that  said  Coelba  well  knew  at  the 
time  of  the  execution  and  delivery  of  said 
deed  by  said  Bmma.  to  him  of  the  interest  of 
this  defendant  In  said  land  "and  said  Coelha 
took  said  deed  with  such  knowledge  and  con- 
spired witb  said  Bmma  F.  Dlas,  then  and 
there,  to  d^raud  said  defendant  George  H. 
Dlas  of  bte  Interest  and  the  Interest  of  tbe 
communis  in  and  to  aald  land,  so  conv^ed 
to  him,  the  said  Coelba" ;  tbat  unless  a  re- 
conv^ance  of  said  Interest  In  aald  land  bo 
MULveiyed  to  said  Coelha  can  be  bad,  this 
defmdant  has  been  and  wiU  be  damaged  In 
tbe  sum  of  f 10,000. 

The  prayer  la  tbat  Ooelba  take  nothing  by 
bia  cross-complaint;  ttiat  the  deed  ftom  de- 
fendant Bnuna  F,  Dias  to  Ooelba  be  can- 
celed, and  1bat*a  reowTeyance  <A  said  pro[>- 
ertr  by  said  Emma  be  ordered ;  tbat  tbla  de- 
fendant recover  damages  against  said  Coelba 
In  tbe  Bom  of  $10,006,  and  tbat  tbls  defend- 
ant have  his  costs  and  each  fnrtber  relief  as 
may  seem  meet  In  equity. 

Plaintiff,  answering  Ooelba's  cross-com- 
plaint, denied  most  of  tb»  averments  thereof, 
g«ierally  on  Information  and  belief;  alleged 
the  material  avermoits  of  the  complaint  and 
alleged  that  plaintiff's  securll?  "will  be  great- 
ly impaired  and  lessened  If  partition  be  made 
of  said  uKH-tgaged  p;ranlses." 

Findings  were  waived.  It  was  adjudged 
that  Coelha's  interest  in  the  premises  was  ac- 
quired aabseguent  to  and  subject  to  the  U«i 
of  plalntlfTs  mortgage  and  with  full  knowl- 
edge thereof;  the  corrections  prayed  for  in 
the  note  and  mortgage  were  made,  as  also 
the  usual  provisions  for  tbe  sale  of  tbe  prop- 
erty and  payment  of  the  amount  found  to 


be  due;  also  tbe  usual  provision  for  a  defi- 
ciency Judgment.    Among  the  provisions  <tf 

the  decree  are  the  following: 

"It  is  further  ordered,  adjudged  and  decreed 
that  the  defendant  Joe  Goncalves  Coelba  and 
defendant  George  M.  Dias  are  the  owners  in 
common  of  that  certain  real  property  [the  land 
in  suit].  It  further  appearing  to  the  court  that 
all  the  parties  to  said  action  have  consented 
that  only  one  referee  be  appointed  to  partition 
the  land  and  premises  hereinbefore  described 
between  the  defendant  Joe  G  on  calves  Coeiha 
and  the  defendant  George  M.  Dlaa,  sabject,  how- 
ever, to  the  foreclosure  and  sale  thereunder  of 
the  mortgrage  hereinbefore  mentioned.  Where- 
fore, it  is  further  ordered,  adjudged  and  decreed 
that  that  certain  declaration  of  homeotead  filed 
by  Emma  F.  Dias  upon  the  land  and  premises 
hereinbefore  described  and  dated  tbe  6th  day  of 
December.  1912,  and  recorded.  •  •  •  i»  noU 
and  void.** 

The  decree  appoints  X  B.  Rossell  wtene 
to  make  partttlm,  "and  that  the  said  reteree 
be  and  be  hereto  Is  Tested  with  all  the  pow- 
ers necessary  to  perform  all  the  duties  re- 
quired or  created  by  tbta  Intarlocntory  decree 
so  far  as  the  same  affects  the  partition  of 
the  lands  and  pronlees  her^befiore  describ- 
ed." The  decree  proceeds  to  order  parUtioa, 
etc.,  "provided,  however,  that  U  tbe  said  J. 
E.  RuBs^l,  referee  in  partition,  finds  and  a»- 
certalns  that  said  property  cannot  be  so  par- 
titioned, ^ality  and  gaantlty  relatlTdy  con- 
sidered, then  he  eball  thwenpon  report  tbe 
same  to  the  court,  ^>ecifylng  the  manner  In 
which  he  shall  have  executed  his  trust." 

It  la  further  decreed  that  If  title  premises 
cannot  be  partltimied,  "in  that  case  and  aft- 
er the  referee  has  so  reported  the  premises  be 
sold  as  recinired  by  law,  subject  to  the  pay- 
ment of  tbe  mtMtgage  aforesaid  and  subject 
to  the  Judgment  of  foreclosure  and  order  of 
sale  herein,  and  sale  thereunder,  and  that  tbe 
proceeds  from  such  sal^  after  payment  ot  all 
costs  of  partition  and  attorney's  fees  be  di- 
vided and  one-half  therettf  paid  to  the  said 
Joe  Ooncalves  Ooelba  and  one-bait  tberectf  to 
said  George  H.  Dlas.** 

Defendant  George  U.  Dlas  appeals  from 
the  portions  of  the  Judgment  decreeing  tbat 
defendant  Ooelha  and  defendant  Ge<N:g<e  M. 
Dias  are  owners  in  CMumon  of  tbe  premises ; 
tbat  the  homestead  declared  by  defendant 
Emma  Dias  Is  void ;  that  a  referee  In  par- 
tition be  appointed  and  from  other  portions 
of  the  Judgment  relating  to  the  partition  of 
said  premises.  Said  defendant  also  appeals 
from  the  order  denying  his  motion  for  a  new 
trial.  In  bis  brief  appellant  states  tb&t  his 
appeal  "Is  urged  only  to  that  portlcu  of  the 
Judgment  based  xipon  the  cross-cmnplaint  of 
Coelha,  viz.  the  partition  of  the  property  de- 
creeing that  Coelha  Is  the  owner  of  an  undi- 
vided one-half  Interest  therein.  We  make  no 
objectlcHi  to  the  decree  and  Judgment  of  fore- 
closure of  mortgage." 

The  points  discussed  in  appellant's  brief 
are:  (1)  Tbat  the  court  had  no  Jurisdiction  In 
foreclosure  proceedings  to  try  title  to  prop- 
erty or  to  partition  tbe  pn^rt?  to  be  fore- 
closed.  (2)  Tbat  ttie  court  bad  no  authority 
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or  jurlsdlctloiL  to  determliie  tbe  tuHneatead  to 
be  null  and  void.  0)  That  It  appears  from 
the  record  that  the  prf^rty  was  the  com- 
munity property  of  appeUant,  and  that  Go- 
eUut  purchased  with  knowledge  sufficient  to 
put  falm  upon  Inquiry  as  to  the  true  atatns 
of  tbe  property,  and  had  knowledge  of  the 
hnnestead  declared  by  Bfra.  Dlas  In  which 
she  claimed  the  pn^erty  to  be  community 
property. 

[1]  When  the  cause  was  called  fbr  trial  It 
appeared  that  an  action  had  been  commenced 
by  Goelha  against  Oeoi^  M.  Dlas,  If.  L. 
KuD3,  and  John  Doe,  No.  2&16,  prior  to  the 
foreclosure  action,  for  partition  of  tbe  prem- 
ises. Some  discussion  arose  as  to  whether 
the  qnestlon  of  partition  should  be  tried  on 
Coelha's  cross-complaint  or  on  tbe  pleadings 
in  the  action  No.  2910.  It  was  Anally  stipu- 
lated and  the  court  made  an  order  that  the 
present  case,  No.  292.^,  and  No.  2916,  be  con- 
solidated and  tried  twiether.  There  was  no 
objection  by  any  of  the  parties  to  the  trial 
of  the  Issues  for  partition.  We  must  pre- 
sume that  npou  the  consolidation  of  tbe  cas- 
es the  pleadings  In  No.  2916  were  before  the 
court,  although  they  do  not  appear  in  the 
record,  and  we  must  presume  further  that 
these  pleadings  were  sufficient  to  present  the 
issues  Dcccessary  In  an  action  for  partition. 
No  oMection  was  made  by  appellant  to  the 
testimony  on  such  Issues.  A  lis  pendens  ffied 
In  action  No.  2916  was  introduced  without 
objection,  and  Ifs  redtals  show  that  tbe  pur- 
pose of  the  action  "Is  for  the  partition  of  the 
real  estate  hereinafter  described  (the  prem- 
ises here  Inrolved),  and  to  have  It  ordered, 
adjudged  and  decreed  that  If  partition  of 
said  real  estate  cannot  be  had,  that  the  said 
real  estate  be  sold  and  the  proceeds  distrib- 
uted in  partition  among  the  parties  to  this 
action  in  accordance  with  tbeir  respective  in- 
terests therein."  It  is  perhaps  unusual  for 
partition  to  be  sought  in  a  foreclosure  pro- 
ceeding, and,  probaMy,  had  there  been  objec- 
tion tbe  court  would  not  have  made  the  or- 
der. But  as  all  parties  agreed  that  whatever 
was  done  In  the  matter  of  partition  should 
be  subordinated  to  plalntUTs  right  first  to 
foreclMe  and  sell  the  land  under  tbe  fore- 
closure proceeding,  we  can  see  no  1^1  objec- 
tion to  tbe  course  taken  at  the  trial.  In 
Towle  Bros.  Co.  v.  Quinn,  141  Cal.  382,  385, 
74  Pac.  1046,  cited  by  appellant,  the  action 
was  foreclosure  of  mortgage.  Over  defend- 
ant Hanlon's  objection,  the  complaint  was 
amended  by  setting  up  the  proceedings  In  an 
action  in  partition,  previously  oommen<^, 
and  praying  for  an  order  that  In  effect  took 
over  the  action  in  partitim  and  carrying  out 
its  object  in  tbe  foreclosure  action.  The  sale 
under  the  partition  proceeding  had  not  yet 
taken  place.  On  the  appeal  of  Banlon  In 
the  foreclosure  action  the  court  said: 

"Tbe  plaintiff  In  th«  partition  suit  was  not 
called  upon  to  make  tbe  respondent  (Towle  Bros. 
Co.)  herein  a  party  defendant,  for  he  had  no 
lien  of  record  when  that  suit  was  commenced. 


See  Code  Civ.  Proo.  fS  752-831.  Indeed,  whej 
the  suit  was  commenced  respondent  bad  no 
mortgage  at  all ;  and  the  one  which  was  after- 
wards executed  to  it  was  hot  recorded  antil 
after  the  interlocutory  decree,  but  respondent 
undoubtedly  had  the  right  and  it  was  its  duty 
to  intervene  in  that  suit  and  set  up  Its  mort- 
gage lien,  and  have  it  adjudicated  in  the  parti- 
tion decree  as  provided  by  the  Code.  At  least 
it  could  not  afterwards,  in  Its  separate  action  to 
foreclose  the  mortgage,  rightfully  ask  the  court 
to  cross  over  and  take  charge  of  the  partiticm 
suit  This  la  not  a  bill  to  vacate  a  judgment  on 
the  ground  of  fraud,"  etc. 

In  the  present  case  Coelha's  Interest  in  the 
land  was  acquired  after  tbe  execution  and 
recordation  of  the  mortgage,  and  he  was 
pr(^rly  made  a  party  to  tbe  foreclosure  ac- 
tion In  order  to  have  his  interest  adjudged 
to  be  subsequent  and  subordinate  to  tbe  mort- 
gage. Had  he  objected  to  the  consolidation 
of  the  partition  suit  with  the  foreclosure  ac- 
tion, his  position  would  have  been  that  of 
Hanlon  in  the  Towle  Bros.  Cose.  But  he 
and  all  other  of  the  parties,  plaintiff  and 
def(;ndants,  stipulated  that  the  partition  and 
foreclosure  cases  should  be  heard  and  deter- 
mined in  the  foreclosure  case,  and, as  both 
were  of  equitable  cognizance,  the  power  of 
the  court  so  to  proceed  cannot  now  be  ques- 
tioned. 

[2]  That  the  court  had  the  right  to  try 
questions  of  title  we  think  well  settled.  In 
Adams  V.  Hopkins,  144  Cal.  19,  29,  77  Pac. 
712,  716,  objection  was  made  that  the  rights 
of  defendants,  as  adverse  occupants,  could 
not  be  determined  in  that  case.  Tbe  couit 
said: 

"It  is  settled  in  this  state  that  the  rights  of 
adverse  occupants  of  land  sought  to  be  parti- 
tioned 'may  be  pat  in  issue,  tiied,  and  deter- 
mined in  such  action' " — citing  De  Uprey  v. 
De  Uprey,  27  Cal.  335  [87  Am.  Dec.  81] ;  Gates 
V.  Salmon,  30  GaL  677  [9S  Am.  Dec  139] ;  Mar- 
tin V.  Walker,  58  Cal.  597;  Jameson  v.  Hay- 
ward,  106  Cal.  689  [39  Pac.  1078,  46  Am.  St. 
Rep.  268]. 

In  Morenhoat  v.  Hlguera.  32  Cal.  290,  295, 
the  court  said: 

"The  interest  of  each,  or  all,  may  be  put  in 
issue  by  the  others;  and  if  so,  such  issues  are 
to  he  first  tried  and  determined,  and  no  parti- 
tion can  be  made  until  the  respective  interests 
of  all  tbe  parties  have  been  ascertained  and  set- 
tled by  a  trial." 

See  Freeman  im  Ootoiancy  and  PartitloD, 
§  631. 

It  is  contended  that  tbe  averments  in  the 
pleadings  are  Insufficient  in  partition,  and 
that  the  decree  of  partition  is  not  supported 
by  any  testimony,  the  point  being,  as  we 
understand  appellant,  that  no  title  was  shown 
in  Coelha.  It  was  alleged  in  the  cross-com- 
plaint of  Coelha  that  he  Is  the  owner  of  an 
undivided  one-half  Interest  in  the  property, 
and  defendant  George  M.  Dlas  is  the  owner 
of  tbe  remaining  one-half,  and  that  there 
were  no  Uena  or  incumbrances  on  the  land 
appearing  of  record  other  than  thos?  men- 
tioned, "and  that  no  persons  other  than  this 
defendant  and  tbe  said  defendant  George  M. 
Dlas  are  interested  in  tbe  said  premises,  as 
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owner  or  otherwise.**  What  allegations  upon 
this  question  were  In  the  pleadings  on  the 
partition  suit  does  not  appear.  All  the  plead- 
ings seem  to  proceed  upon  the  assumption 
that  the  Interests  Involved  were  only  those 
of  Coelha  and  appellant.  Dlas  in  his  answer 
denied  that  Coelha,  "one  of  the  defendants 
herein,  or  any  other  person  Is  the  owner,  as 
tenant  in  common  or  otherwise,  with  the  said 
defendant  George  M.  Dlas  In  the  tract  of  laud 
described  in  said  cross-complaint  of  eald  Coel- 
ha, or  any  tract  of  land  described  herein  or 
at  all,  except  as  hereinafter  alleged."  And 
the  pleading  then  alleges  that  the  land  Is 
the  community  property  of  Dias,  and  that 
his  wife  EJrama  had  no  interest  In  It.  In  Its 
decree  the  court  declared  that  the  property 
belonged  to  Coelha  and  Dias  as  cotenants  In 
equal  shares,  and  thus  disposed  of  all  the 
property  and  all  of  the  Interests  therein  of 
all  persons  known  or  unknown. 

Coelha's  title  was  based  upon  a  grant  deed 
of  the  premises  in  question,  dated  January 
11,  1913,  by  Emma  F.  Dlas,  granting  to  Joe 
Goncalres  Coelha,  grantee,  which  said  deed 
recited  that  It  was  "made  subject  to  a  mort- 
gage upon  said  premises,"  plaintiff's  mort- 
gage, and  purijorted  to  convey  "all  that  cer- 
tain lot,  piece  or  parcel  of  land,  situate," 
etc.,  describing  the  mortgaged  premises, 
Coelha  also  introduced  and  there  was  adnJl^ 
ted  in  evidence  without  objection  a  grant, 
bai^^n  and  sale  deed,  of  date  Decranber  20, 
1009,  reading: 

"Henry  L.  Runs  and  Mary  E.  Kuna,  husband 
and  wife,  of  Ixirdsburj^,  California,  in  coneid- 
eration  ot  ten  dollais,  and  other  good  and  valu- 
able considerationaj  to  tbem  in  band  paid,  the 
receipt  of  which  is  hereby  acknowledged,  do 
Iiereby  grant  to  George  M.  Dias  and  Emma  F. 
Dias,  husband  and  wife,  of  the  county  of  Mer- 
ced, state  of  California,  all  that  real  property," 
etc. 

— ^particularly  described  by  metes  and  bounds 
and  being  the  mortgaged  premises  here  in- 
volved; 

13]  Section  161  of  the  Civil  Code  provldea 

as  follows: 

"All  other  property  acquired  after  marriage 
by  either  husband  or  wife,  or  both,  is  communi- 
ty property;  but  whenever  any  property  is 
conveyed  to  a  married  woman  by  an  instrument 
in  writing,  the  presumption  is  that  the  title  is 
thereby  vested  in  her  as  her  separate  property. 
And  in  case  the  conveyance  be  to  such  married 
woman  and  to  ber  husband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the  mar- 
ried woman  takes  the  part  conveyed  to  her,  as 
tenant  in  common,  unless  a  different  intention 
is  expreused  in  the  instrument,  and  the  preeump- 
tion  in  this  section  mentioned  is  conclusive  in 
favor  of  a  purchaser  or  encumbrancer  In  good 
faith  and  for  a  valuable  consideration.  *  *   *  " 

Under  this  section  two  presumptions  arise 
trcm  the  terras  of  the  Kuns'  deed:  First,  a 
disputable  presumption  that  title  to  an  un- 
divided one-half  interest,  as  tenant  In  com- : 
mon,  in  the  property  described  in  the  deed 
vested  in  Mrs.  Dlas  "as  her  separate  prop- 
erty"; second,  this  presumption  is  conclusive 
In  favor  of  Coelha  If  he  was  a  purdiaser  la 


good  faith  and  for  a  valuable  consideration. 
We  are  authorized  to  assume,  in  support  of 
the  Judgment,  findings  having  been  waived, 
that  the  court  held  that  the  presumption  in 
favor  of  Mrs.  Dias'  title  was  not  overcome 
by  evidence  and,  whether  overcome  or  not, 
that  Coelha  was  a  purchaser  In  good  faith 
and  for  a  valuable  consideration. 

The  Supreme  Court  said,  in  Alfcritz  v.  Ar- 
rlvillaga,  143  Cal.  646,  619,  77  Pac.  657.  60S: 
"The  law  will  not  allow  idle  presumptiuu  to 
be  Indulged  In  against  a  deed  delivered  and 
recorded.  Facts  must  be  proven  from  which 
it  la  clearly  made  to  appear  th&t  the  property, 
in  such  case,  is  community  property,  or  the  deed 
will  be  given  effect  according  to  its  terms." 

Appellant  sought  to  establish  his  right  to 
the  property  as  against  Coelha's  right  by  In- 
troducing a  declaration  of  homestead  by  his 
wife  recorded  prior  to  her  deed  to  Coelha; 
also  by  appellant's  testimony,  by  the  testi- 
mony of  Kuns,  grantor  of  the  deed  to  ap- 
pellant, and  by  the  testimony  of  Coelha,  both 
of  whom  were  introduced  as  appellant's  wit- 
nesses. 

[4,  6]  The  homestead  fhterest  of  Emma  F. 
Dlas  was  not  mentioned  In  any  of  the  plead- 
ings. The  declaration  of  bomestead  was  in- 
troduced by  appellant  apparently  to  support 
bis  claim  that  the  property  was  community 
property  because  she  so  stated  In  her  declara- 
tion. Furthermore,  appellant  would  have 
been  advantaged,  had  the  homestead  proven 
to  be  validt  for  U  would  bave  annulled  the 
deed  made  subsequently  to  Coelha  by  Mrs. 
Dias  for  the  reason  tbat  ber  "husband  did  not 
Join  in  its  execution.  The  declaration  of 
homestead  bavlng  been  Introduced  by  ap- 
pellant, it  was  competent  for  Goelba  to  show 
its  Invalidity,  which  be  did  by  undisputed 
evidence  that  Mrs.  Dlas  was  not  Uvlug  <hl 
the  property  at  ttie  time  the  homestead  was 
declared.   Mrs.  Dlas  testified : 

"Q.  Had  you  lived  on  that  randi  for  one  year 
before  that  time?  A.  No.  Q.  And  you  have 
not  lived  on  tlie  ranch  since?  A,  No,  sir.  Q. 
YoD  never  filed  any  other  homestead  on  Oit 
premises  except  that  one?  A.  No.  sir;  I  never 
did." 

She  had  In  &ct  been  living  apart  from  her 
husband.  He  testified  tiiat  she  him  in 
October,  1911,  as  we  understand  the  evidence 
and  never  came  back  to  the  ranch.  The 
homestead  was  recorded  Deoonber  5,  181:2. 
AE^ellant  testified,  "Slie  never  did  live  on 
this  part  of  the  ranch  in  cratroversy  either 
before  or  after  she  left  me  or  at  all."  All 
that  Is  now  claimed  by  appellant  is,  as  stated 
In  appellant's  brief,  that  "the  portion  of  the 
'  decree  which  declared  the  homestead  null 
and  void  'is  superfiuous  and  nugatory.* "  It 
Is  urged,  however,  that  Coelha  had  knowl- 
edge of  this  homestead  or  of  facta  putthig 
him  on  Inquiry  that  it  existed,  and  that  he 
is  chat^d  with  knowledge  of  the  statement 
In  the  declaration  "that  the  land  and  prem- 
ises hereinafter  described  Is  the  community 
property  of  myself  and  my  said  husband, 
George  M.  Diaa."   Ooeltaa  testified  that  he 
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knew  Mrs.  Dlu  bad  dedaiad  a  b<aneat«ad  on 
the  premises,  bat  he  was  advised  by  his  at- 
torney tbat  it  was  invalid  tor  tbe  reaaoa 
tbat  the  statement  made  therein  that  she 
was  at  tbe  time  residing  on  the  property  was 
not  true;  that  he  purchased  tbe  property  In 
sood  faltb,  paying  her  91,500  for  her  later* 
mt  and  assumed  tbe  paym»it  ot  tbe  mort- 
gage; that  he  made  the  payment  by  a  check 
on  a  Modesto  bank  where  he  kept  hla  account 
and  "she  cashed  th«  check."  On  bis  redirect 
examtnatlon  bj  apfKUant'i  attorn^  Oodha 
testified  : 

"Mr.  WhitbT :  Q.  From  what  Mrs.  Dias  told 
you,  did  yon  know  that  sbe  was  contemplating 
another  actba  for  dirotce  at  that  time?  A.  She 
came  over  to  me  and  she  aaid  that  she  was  get- 
ting no  anppwt  for  the  children,  and  riie  came 
there  to  see  Mr.  Griffin,  and  Mr,  Griffin  was 
not  there,  and  Mi».  Dias  told  me  tliat  Crow 
from  the  west  ride  advised  her  to  ^  to  see  Haw- 
kins, so  I  cook  her  over  to  Mr.  Hawkins;  Ae 
told  all  of  her  troubles  to  Mr.  Hawkins,  that 
George  Dias  offered  ber  ¥500  if  she  signed  all 
the  nghts  back  to  George  Dias  to  the  property. 
She  said  to  Hawkins  that  Oe<H-ge  Dias  offered 
her  S600  If  she  would  turn  all  the  property  back 
to  George  Dias  and  signed  away  the  rights,  and 
Mr.  Havkioe  asked  her  if  she  could  sell  it  tbat 
way,  and  she  said  riie  would  like  to  get  more, 
and  Mr.  Hawkins  asked  ber  If  it  was  separate 
property,  and  she  said  tbat  it  was  because  stie 
signed  the  deed  and  mortgage,  so  at  that  time 
Mr.  Hawkins  asked  me  why  I  did  not  want 
to  buy  the  property,  and  I  told  him  If  she  would 
give  me  a  good  tide,  I  would  buy  it,  and  he  said, 
'I  will  write  to  the  eoonty  den  and  find  oat.* 
In  the  meantime^  I  went  to  see  the  property, 
and  when  I  came  back  Hawkins  got  a  letter 
from  the  county  clerk  of  Merced,  and  he  told 
me  that  she  could  give  me  a  good  title,  and  I 
told  her  I  would  give  her  $3„600,  and  I  would 
ray  the  mrartgaget  that  is  it.  She  told  me  that 
Diiw  bad  offered  to  give  her  $500  if  she  would 
sign  her  rights  back  to  him;  she  showed  the 
letter  to  Hawkins,  and  I  think  tbe  letter  was 
9500.  Q.  Before  you  bought  that  property,  did 
you  know  that  she  had  put  a  homest^  on  it? 
A.  Well,  she  toSd  me  it  was  a  homestead,  but 
■he  oonld  rdeaae  the  homestead,  Just  a  tract 
which  she  told  me  tbe  homestead  was  on.  Q. 
She  did  not  release  it,  did  she?  A.  Mr.  Haw- 
kins told  me  it  is  not  valid ;  he  said  that  home- 
stead did  not  amount  to  anything,  and  they 
found  out  she  did  not  live  on  tiie  place,  what 
my  lawyer  told  me.  •  *  •  I  did  not  know, 
prior  to  the  purchase  of  this  land  from  Mrs. 
Dias,  that  the  title  was  in  question;  I  know 
that  my  lawyer  tcdd  me  tt  was  good ;  that  she 
could  ^ve  me  a  good  title,  and  that's  what  I 
did,  I  bought  it;  she  told  me  that  her  hus- 
band had  offered  her  $500  to  deed  back  the  land 
to  him ;  when  George  Dias  wanted  to  give  $500 
and  she  to  sign  all  her  rights  back  to  him,  I 
thoiuht  she  could  give  it  to  me  as  long  as  «he 
could  give  it  to  George." 

He  wftB  examined  at  ooodderable  length 
by  aiv^lant's  ooonael  In  an  eff<Mrt  to  sbow 
that  be  was  ptesait  In  eonrt  when  the  dl- 
voroe  proceediagB  between  appellant  and  his 
wife  were  In  progress,  and  thns  beouue 
aware  that  tbe  title  to  this  luid  was  tn  dis- 
pute; but  t^bere  was  no  evldmce  that  the 
pleadings  were  read  In  his  hearing,  or  that 
he  knew  <jt  uaiy  dispute  u,  to  the  title,  m 
that  the  qnestUm  was  dlsenued  In  his  pzee- 
enoe  or  hearing.  The  pteoO^gB  were  intzo- 
dnced,  but  ate  not  made  part  o£  the  bUl  of 
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Assuming  that  Ooe|ha  was  pot  upcu  in- 
quiry as  to  the  title,  what  were  the  sooieea 
of  information  to  which  he  was  called  upon 
to  resort?  The  deed  from  Kuna  on  Its  face 
showed  that  Mrs,  Dias  owned  a  half  interest 
in  the  property  which  she  could  convey.  The 
statement  in  the  bom^tead  declaration  that 
tbe  property  was  the  community  property  of 
b^^self  and  husband  was  not  con  elusive,  nor 
did  it  necessarily  cast  any  donbt  upon  the 
language  of  the  deed,  and  for  the  pnrpoees 
of  the  homestead  It  was  Immaterial  wheUier 
the  pnverty  was  ccnnmnnity  or  separate. 
Besides,  she  claimed  and  so  told  Ooelba  that 
It  was  her  separate  property,  and  she  exhibit- 
ed a  letter  in  which  her  husband  had  offraed 
her  $600  for  her  Interest  Furthermore,  Oo^* 
ha  had  the  ad^ce  of  an  attorney  that  Mrs. 
Dias  could  convey  a  good  tltleL  Ooelha  tes- 
ttfled  that  Mrs.  Dias  made  the  .following 
statement  to  him,  at  the  time  of  the  sale  to 
blm.  In  explanation  of  how  she  came  to  sign 
the  note  and  mratgage,  and  why  tbe  pnq;)erty 
was  conveyed  to  ber  and  ber  husband: 

"Mrs.  Dias  told  me  she  is  in  a  family  way, 
and  a  few  months  before  she  had  her  baby  riie 
Uved  with  ber  father,  her  mother  and  father; 
and  Dias  came  h<»ne  and  said  'Mrs.  Kons  is  io 
town  and  wants  you  to  go  with  me  and  rign 
that  deed,  the  note  and  mortgage,'  and  Mrs:  Diaa 
told  him,  'What  is  the  matter?  Can't  you'  do 
that  alone  without  I  go?'  and  she  said,  *I  don't 
feel  well,-'  and  George  Dias  said,  'Well,  it  is 
bettra  for  you  because  suppose  ii  you  die  and 
tbe  child  lives,  the  child  would  get  one-half  of 
the  property,'  and  he  said,  'If  everything  be  in 
my  name,  I  will  get  everj'tning,'  and  he  said,  'If 
you  go  and  sign  everything,  cme-half  of  the 
property  belongs  to  you,'  and  she  went  with 
George  Dias  and  signed  the  deed  and  note.  Q. 
Did  she  tell  you  that  Mr.  Dias  has  told  her  tbat 
be  had  the  deed  made  in  her  name?  A.  The 
property  belonged  to  the  two  of  them,  and  in 
case  of  death  if  she  died  and  if  the  child  was 
bom  alive,  she  would  get  one-half  of  it.  Q. 
She  told  you  that?  A.  She  told  me  ths^  George 
Dias  told  her  that   •  •  • 

"Mr.  Carlson :  Q.  What  was  said  at  that  time 
about  the  homestead?  A.  I  think  Mr.  Hawkins 
told  her  that  the  homestead  is  not  valid  because 
she  don't  live  on  the  place,  and  that  she  could 
give  me  a  deed.  He  said  ute  homestead  is  not 
valid;  she  said  tbe  hmnestead  had  been  filed 
just  so  that  George  could  not  sell,  something 
like  protecti<Hi  and  for  the  support  of  the  chil- 
dren ;  I  eonridered  that  the  propwty,  I  mean 
that  half  intneet  is  mine  abscdutely;  I  paid 
$1,500  for  it;  this  is  not  the  first  idece  of  land 
that  I  have  bought ;  I  have  bought  over  $40,000 
worth  of  property  in  a  little  lees  than  three 
^ars;  I  have  bought  and  sold  and  I  have  sold 
over  $80,000  worth  of  im^erty." 

Mr.  Suns  testified  that  so  fbr  as  he  knew 
Mrs.  Dias  did  not  "have  anything  to  do  with 
buying  that  land,"  and  tbat  personally  she 
did  not  pay  any  m<mey.  He  testified; 

"I  made  an  agrement  to  sell  this  land  to  Mr. 
Dias;  I  don't  remember  the  exact  force  of  that 

Xement;  I  cannot  recollect  it  to  mind;  I 
rwards  made  a  deed  to  this  land;  in  that 
deed,  the  parties  *or  grantees  were  named  as 
George  M.  Dias  and  Elmma  F.  Diss;  I  cOTtalnly 
did  rec^ve  directions  frmn  Mr.  Dias  as  to  who 
i^ould  be  made  parties  and  grantees  in  the  deed 
or  I  would  not  have  made  them  grantees;  I 
mean  he  wanted  the  deed  made  to  himself  and 
wU^  or  I  should  taot  have  put  her  name  in ;  it 
,1s  pMriUs  that  that  may  have  ooenmd  in  rda- 
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tioB  to  the  mortgu^  bat')  don'f  think  so;  I  thfnk 
it  was  with  relation  to  the  transfers.  Q.  Did 
be  ask  and  request  you  to  put  bis  wife's  name  in 
the  deed  as  wmI  as  in  the  nunteage?  A.  That  is 
my  recollection,  but  of  coarse  iwould  not  under- 
take to  say  that  is  exactly  true,  because  it  is 
awfal  hard  to  recollect  tbese  things,  bat  I  al- 
ways act  on  these  things  according  to  instruc- 
tions.  because  I  have  no  authority  whatever  to 
pat  her  name  in  the  deed  without  its  having 
been  at  his  request ;  no  authority  wfaaterer.  Q. 
Well,  you  did  want  Mrs.  Dias'  name  in  the 
mprtgage?  A.  Certainly,  if  her  name  was  in  the 
deed.  Q.  Whether  her  name  was  in  the  deed  or 
not,  you  wooM  want  ber  name  in  the  mortgage? 
A.  Well,  as  ageneral  role,  I  think  that  is  cus- 
tomary. Q.  Well,  you  have  not  any  indepoid- 
ent  recollection,  though,  that  Mr.  Dias  asked  you 
to  do  that?  A.  Not  from  mmiory,  no,  sir;  not 
exactly  from  monory.  I  cannot  state  because  I 
am  getting  old.  and  I  cannot  remember  those 
things  as  I  used  to,  but  I  certainly  had  in- 
structions, or  I  would  not  hare  done  what  I 
did  do." 

Appellant  testified  that  he  paid  for  the 
property  with  his  own  money,  and  bought  It 
for  himself;  that  he  never  told  his  wife  that 
be  bought  the  land  for  her  or  that  he  want- 
ed to  make  her  a  gift  of  one-half  of  the  prt^ 
exty.   He  testiaed: 

"X  never  knew  she  signed  any  deed,  only  Mr. 
Kuns  told  her  to  sign  on  the  mortgage,  and  that 
is  all  I  know;  I  never  knew  her  name  was  on 
the  deed  until  she  left;  another  thing,  she  never 
had  been  in  the  hmily  way  at  the  nme  I  made 
that  sale." 

It  appeared  tbat  appellant  and  Mrs.  Dias 
were  married  April  24,  1909;  their  first 
child  was  bom  June  15,  1910. 

"The  Court :  It  was  bom  in  June,  1010,  and 
the  deed  yras  made  in  December,  1909.  Was 
she  in  the  family  way  at  tbat  time?  A.  She 
never  knew  it  because  the  bal^  was  bora  just 
about  U  months  after  we  get  married." 

It  ttans  appears  that  the  dilld  was  boni  a 
little  less  than  6  months  after  the  deed  was 
made.  The  vetioA  of  gestation  for  the  bn- 
roan  animal  is  given  at  40  weeks.  It  is  there- 
fore quite  probable  that  Mrs.  Dias  knew  she 
was  In  an  'interesting  situatton**  oa  Decem- 
ber 20,  1009. 

We  have  given  the  evidoice  somewhat  at 
length  rather  than  a  statement  of  what  we 
deemed  to  be  its  import,  because  it  is  but  fair 
to  the  trial  judge  that  it  be  made  to  appear 
npon  what  evidence  the  court  based  its  oon- 
dnsions  and  wliet^er  or  not  Its  ctmclusUms 
were  well  fonnded. 

Appellant  dies  In  re  Carlin,  10  Cal.  App, 
168,  124  Pac.  868,  claiming  tliat  "the  facto 
disdosed  tlie  opinlim  are  almost  Identical 
with  the  facts  of  the  case  at  issue."  The 
oplvSm  is  1^  Mr.  Justice  Shaw  of  the  sec- 
ond appellate  district,  and  the  Supreme 
Court  denied  a  hearing  of  the  case  in  that 
court.  The  priudples  of  law  governing  this 
dass  of  cases  are  succinctly,  dearly,  and,  we 
think,  in  the  case  dted,  coirectly  stated.  It 
will  be  seen  upon  an  examination  <rf  the 
oplni(ni  that  tlie  evidrace  was  meager,  and, 
sndi  as  it  was,  all  one  way.  "Moreover," 
said  the  learned  justice,  "as  In  the  case  of 
Fanning  v.  Green.  150  Gal.  270  [104  Pac. 
806],  he  [the  bnsband]  testified  positively 
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that  in  having  the  property  deeded  to  his 
wif6  it  was  not  Ms  iiUenUon  to  pive  U  to 
her.  (Italics  the  court's.)  In  the  absence  of 
evidence  of  the  existence  of  any  ctrcumstant- 
ea  Incondstent  with  his  tesUmony,  received 
wtttumt  objection  and  conceded  to  be  com- 
petMit,  we  are  constrained  to  hold  tbe  con- 
dnsion  of  tbe  trUl  court  should  not  be  dis- 
turbed.'^ 

It  is  true  that  in  tbo  present  case  tbe 
husband  testified  that  In  pnrdiaslng  the 
property  be  did  not  intend  to  make  a  gift  to 
his  vrife  of  an  interest  In  the  property  m 
that  Abe  should  Share  in  the  title  at  all.  But 
the  trial  court  evidently  did  not  nor  was  it 
bound  to  accept  tbe  tesUmony  of  the  bns- 
band as  true,  for  it  was  controverted  by 
many  and  cogent  facto  and  drcnmstances  in- 
consistent with  its  verity.  Furthermore, 
there  is  a  feature  of  tUs  case  not  ivesent 
in  the  Carlin  Case,  namely,  the  transfer  of 
the  wife's  interest  to  a  purchaser  In  good 
faith  for  a  valuable  consideration,  wbidi 
manifestly  the  trial  court  found  was  siqiport- 
ed  by  the  evidence.  Whether  or  not  the 
deed  to  Mr&  Dias  was  intended  as  a  gift,  and 
whethei  or  not  Coelba  was  a  purdtaaer  In 
good  faith  for.a  valuable  conaideiation,  were 
questions  of  fttct,  as  was  said  In  the  Oarlin 
Case^  "to  be  determined  by  tbe  trial  court: 
upfMi  the  evidence  adduced  at  ttie  trial,  and 
ito  oonduslon,  unless  manifestly  witboat  suf- 
fldent  support,  should  not  be  disturbed  by 
an  appellate  court"  We  cannot  say  tbat 
the  ocmduaifflis  of  the  learned  trial  court 
were  without  support. 

Some  alleged  erroneous  rulings  will  be  brief- 
ly noticed. 

W  When  ^^lant  was  called  as  a  wit- 
ness, questions  were  propounded  to  him  ss 
to  how  he  became  possessed  of  tiie  land  In 
question— how  he  first  became  so  possessed. 
(Ifsceptlons  numbered  1  and  2.)  Tbe  objection 
to  the  questions  was  that  it  was  immaterial 
how  he  became  possessed  of  the  land,  and 
that  ft  was  not  tbe  best  evidoioe,  and  fliat 
the  Issues  related  to  the  presmt  tiH&  The 
court  ruled  that,  "if  it  is  in  wilting.  It  seems 
to  me  they  would  have  the  rlg^  to  make  the 
objection,  but  If  It  was  not  In  writing,  then 
he  can  testify.  It  is  tiie  present  title."  Coun- 
sel for  appellant  stated  that  It  was  bis  ri|^ 
"to  show  title  from  the  beginning  of  the 
transaction  down  to  tJie  presoit  ttme."  Lat- 
er tbe  witness  was  permitted  to  teai^r  how 
he  came  to  buy  the  land,  as  we  have  shown 
by  his  testimony.  His  grantor  also  teatilled 
to  the  drcumstonces  attending  the  purduae. 
We  cannot  see  that  appdlant  was  prejudiced 
by  the  ruling. 

[7]  The  court  sastabsed  an  ol^ectica  to  a 
question  put  to  Coeiha  whether  or  not  Mn. 
Dias  was  coiMdering  commendng  a  second 
actiim  for  divorce  at  tbe  time  the  witneas 
was  n^totlating  for  the  purdiase  of  the  jaop- 
erty.  The  question  seems  to  bave  called  for 
the  conduslon  of  the  witness.  He  stated,  *^ 
could  explain  tbe  way  it  was,  and  yM  coaM 


163  PAOISIC  BEPOHTBB 


Digitized  by  Google 


WTBIGK  YiXAJSBAB  EUXTTAIC  DTHJTIBB  00. 


1059 


•  nnderaUiid  It  bettar."  An  annrar  jm  at' 
DO  wu  denianded,  and  tbe  coort  vnrtalned 

.the  objectlra.  We  cumot  dlccoror  that  the 
witness'  knowledge  of  Mrs.  Dias*  Intentions 
liad  any  Tdenncy  to  -tlie  case. 
[I,  I]  The  wttoess  was  asked  to  tell  Uie 

.«onrt  what  Mrs.  Dlas  told  him  abont  this 

.transaction,  how  she  came  to  dgn  the  note 
waA  nwrtssfe.  Hie  question  was  objected  to 
as  hearsay,  and  the  objection  orermled,  and 

.fionnsel  moved  to  strike  out  tbe  tesUmony 
after  it  was  given  on  tbe  same  groxuad,  which 
motion  was  denied.  The  matter  Is  referred 
to  In  axvellant's  brief  as  "Ezcfiptlon  No.  6^ 
page  101,  tcA.  S02-S,"  without  comment  We 
would  be  Justified  In  treating  it  likewise. 
The  matter  was  part  of  the  conversation 
hronght  oat  1^  appellant  and  occurred  at  the 

.time  Coelha  was  seeking  Information  about 
the  title  and  was  deciding  whether  or  not 
to  mate  the  purchase.  We  discoTer  no  error 
in  the  rollng.  It  la  to  be  remembo^  Ooelha 
claimed  to  be  a  purdiaser  in  good  faiOi  and 
for  a  valuable  consideration,  which  appel- 
lant denied-  As  tendli^  to  show  good  faith 
the  testimony  was  admissible. 

Appellant  candudes  his  brief  by  the  fol- 
lowing statement: 

**The  appeal,  however,  is  urged  only  to  that 
portion  <^  the  jadgmeot  based  apon  the  ctobs- 
«oaplaittt  of  Coelha,  vis.  the  putitlon  of  the 
pn^erbr  decreeing  tiiat  Ooelha  li  the  owner  of 
an  undivided  one-haU  interest  therein." 

We  think  the  evidence  was  sufficient  to 
anpport  such  findings  as  were  necessary  to 
anpport  the  Judgment  The  decree  simply 
means  that  the  property  shall  first  be  scdd 
to  satlafy  the  mortgage,  and  if  a  surplus  re- 
mains such  surplus  shall  be  dealt  with 
<m  the  assumption  that  Coelha  and  Dlas  are 
.tenants  In  common  owning  equal  eluues 
thereof. 

The  Judgment  and  order  are  afflnned* 
We  Gfmcur:  HART,  J.;  BURMXTTT,  3. 


wr^aoK.  V.  KANSAS  bi;botbio  unij- 

TIBS  GO.    (No.  20728.) 
<8aprenie  Court  of  Ksnsas.    Mszeh  1<\  1917. 
Behearing  Denied  AprU  IS,  1917.) 

(Svttalnu  by  tJte  Court,) 

1.  StBKKT  RAILBOADe  «=s>114(8)  —  Pbsonax 
Injubt— Neqliobnce  of  MoTOBlUR-rfiUin- 
OIZNCT  or  BVIDKRCE. 

The  plaintiff,  a  child  about  20  months  old, 
who  was  travding  diagonally  acroai  the  inter- 
■ectioD  of  two  streete  on  one  of  wUdl  a  street 
railroad  was  operated,  was  stnidt  and  injured 
by  a  street  car.  In  the  action  to  recover  dam- 
ages tor  the  injury,  the  principal  «mtroTer»y 
was  whether  the  motorman  could  or  should 
have  seen  the  diOd  and  its  peril  in  time  to  have 
stopped  the  car  and  avoided  the  injury,  and  It 
is  Iteld  that  the  evidence  sustained  the  finding 
and  verdict,  to  the  effect  that  the  motorman  fail- 
ed to  exerose  reasmable  care  for  the  protec- 
tion of  the  child. 

[Ed.  Note.— For  oOier  cases,  see  Street  BaU- 
roads.  Cent.  Dig.  |  214.] 


2.  Stbbbt  Bulsoads  «se»118(n— Tbzax.  «3> 

25^— ImSTBOCTIONS— IbSUBB— BVIDENCB. 

It  is  competent  for  a  court  to  give  Inatruc- 
tione  upon  any  issue  or  theory  of  a  party  which 
is  within  the  pleadings  and  which  the  evidence 
fairly  tends  to  support,  althou^  the  evidence 
may  not  be  direct  or  strong  and  might  be  deem- 
ed  to  be  inadequate  by  the  court  if  It  had  been 
the  trier  of  the  fact  snd  it  Is  herein  Md  thst 
there  was  evidence  in  this  case  to  justifv  the 
court  in  giving  an  instruction  upon  the  theory 
of  the  plaintiff  her^,  the  question  of  whether 
the  theory  was  proven  being  left  to  the  deter- 
mi  nation  of  the  jury. 

[fid.  Nofeo^-SV>r  other  cases,  see  Street  BaU- 
ro^lj^t  Dig.  i  261;   Trial,  Gent  DI»  « 

3.  New  Trial  *=>73  —  Vbbdzot  —  Special 
Findings— Evidence. 

If  a  verdict  rests  in  part  upon  a  special 
finding  whidi  is  aet  aside  few  lack  of  support  In 
the  evidence,  a  new  trial  should  be  granted, 
but  if  tbe  fining  set  aside  is  not  essential  to 
the  support  of  the  verdict,  and  the  remaining 
findings  and  the  evidence  sustain  the  verdict, 
the  smbig  adds  of  the  finding  does  not  roQuire 
die  setting  sside  of  the  verdict  nu:  the  granting 
of  a  new  trial. 

[Eld.  Note.— For  other  cases,  sea  New  TrM, 
Cent  Dig.  |  149.1 

4.  Stbeet  Raiuoadb  ^>114(S)  ~  Pebbonax 
Injubt— FiHDiif  OS— BviDsncE. 

Another  qwdal  finding  as  to  the  negligence 
of  the  mottwrnan  Is  challenged  on  the  ground  of 
a  lack  of  evidence,  bat  it  u  held  to  have  suffi- 
cient support 

[Bd.  Note.~F(w  other  eases,  see  Street  Ball- 
nwds,  Cent  Dig.  S  244.] 

Appeal  from  District  Ooort,  Labette  County. 

Action  by  Leo  Fred  Wyrlck,  a  minor,  by 
John  G.  Vfytick,  his  next  friend,  against  the 
ParB<Hi8  BaUway  &  Ught  Company.  Judg- 
ment for  plaintiff,  revived  against  the  Kao- 
sas  Electric  Utilities  Company  as  successors 
to  the  Parsons  Ballway  ft  Light  Company, 
and  It  appeals.  Affirmed. 

W.  8.  Hyatt  and  B.  U  Barton,  both  of 
Parsons,  fox  appellant  W.  D.  Atkinson,  of 
Parsons,  tor  appenee. 

JOHNSTON,  a  J.  Action  by  Leo  Fred 
Wyrick,  a  minor,  against  tlie  Parsons  Rail- 
way ft  Light  Company,  to  recover  damages 
for  personal  Injuries.  Tercet  tor  $12,000 
was  returned  in  favor  of  plaintiff  on  No- 
vember 20,  1915,  and  Judgment  rendered 
thereon  February  19,  1916.  .The  Parsons 
Railway  ft  Light  Company  was  dlasolved  on 
December  81.  1916,  and  the  Kansas  Blectric 
Utilities  Company  became  its  successor.  The 
court  bad  the  Judgment  of  February  19, 1916, 
expunged,  and  in  place  thereof  had  Judgnumt 
entered  against  the  Parsons  Railway  Com- 
pany as  of  Nov^ber  20, 1915.  and  this  Judg- 
ment was  then  revived  against  the  Kansas 
IBectrie  Utilities  0>mpany,  wUch  appeals. 

[1]  The  plaintiff,  a  <ddld  about  20  months 
old,  was  run  over  by  a  street  car  of  ttie  de- 
fendant at  tbe  intersection  of  lincoln  and 
Kennedy  araines  in  the  dty  of  Parsona. 
Lincoln  araine.  down  the  center  of  whidi  the 
trade  runs.  Is  a  north  and  south  street  and 
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Kennedy  aveime  miiB  east  anfl  west  IfeicSi 
of  these  streeta  la  87  feet  wide  between  the 
curbings  and  70  feet;  between  tbe  lot  lines, 
niere  la  a  dlght  down  grade  in  the  trade 
northward,  at  and  sooth  of  the  place  of  the 
acfddent.  It  appears  from  the  motorman's 
testimony  that  as  his  car  approached  Ken- 
nedy avenije*  fn»n  tbe  south  he  had  the  car- 
rent  ahnt  off  and  the  tnakes  applied  In  or- 
der to  allow  a  paasmger  to  aUght  at  Uis 
south  crossing  of  Kennedy  aTenne ;  that  when 
the  car  was  a  short  distance  from  the  cross- 
ing, and  whoi  Its  qpeed  was  about  6  or  7 
miles  an  hour,  the  passenger  Jumped  off  the 
car,  and  that  the  toakes  were  then  released 
so  that  the  car  would  gain  momentum.  He 
further  testified  that  as  his  car  came  down 
Ldncoln  avenne  his  attention  was  directed  to- 
ward the  front ;  tiiat  be  glanced  back  at  the 
passenger  who  was  getting  off,  according  to 
his  onstMn,  to  see  if  he  alighted  safely;  Uiat 
he  looked  at  tbe  crossing  at  the  right,  t&en 
In  front,  and  thai  toward  some  dilldren  play- 
ing in  a  yard  on  the  left,  and  then  lotdied  for- 
ward and  fortheflrst  time  saw  idalntlff,  who 
tben  was  4  or  5  tetit  from  the  track  and  mov- 
ing diagonally  toward  It;  and  that  lie  abop- 
ped  the  car  within  about  18  or  20  feet  after 
he  first  saw  the  plalntlfr.  Tbe  home  of  plaln- 
UfiTs  parents  Is  at  the  northeast  corner  ot  the 
intersection,  and  the  boose  stands  back  frcnn 
each  street  abont  18  or  20  feet.  Shortly  be- 
fore the  accident  the  plaintiff  had  been  In  the 
house  with  his  mother,  and  he  was  not  seen 
again  by  any  of  the  witnesses  until  he  waa 
in  the  street  near  the  track  Just  before  he 
was  struck,  which  was  about  three  minutes 
from  the  Ume  when  he  was  with  his  mother. 
It  appears  that  the  child  after  leaving  the 
curb  continued  his  course  without  hesitating, 
as  the  witnesses  who  saw  him  In  the  street 
Just  before  he  was  struck,  when  he  was  from 
6  to  7  feet  from  the  rail,  stated  that  he  was 
then  moving  toward  the  track. 

Special  findings  were  made  by  tbe  Jury  to 
tbe  effect  that  tbe  view  of  the  motorman  was 
unobstructed  for  a  distance  of  000  feet  as  he 
approached  Kennedy  avenue;  that  he  slack- 
ened the  qpeed  of  tbe  car  near  Kennedy  av-' 
enue  to  6  or  7  miles  an  hour ;  that  a  passen- 
ger alighted  on  the  south  side  of  tbe  avenue 
while  the  car  was  f-tUl  running;  that  the 
motorman  looked  toward  the  passenger  while 
he  was  all^tlng ;  that  his  attention  was  qot 
directed  toward  other  objects  at  the  side  nor 
from  directly  la  front  of  the  car  after  the 
passenger  alighted ;  that  after  observing  the 
passenger  alight  and  some  children  west  of 
the  street,  he  then  looked  north  for  the  first 
time,  and  saw  the  child,  who  was  then  about 
5  feet  from  the  railway  track ;  that  he  was 
then  but  20  feet  from  the  child,  and  from 
that  time  eserdsed  every  reasonable  precan- 
tlaa  to  stop  the  car ;  and,  further,  that  If  he 
had  been  looking  ahead  and  had  been  exei^- 
dsing  ordinary  care,  he  could  have  seen  the 
child  and  atx^^ed  the  car  before  it  struck 
him. 


There  was  a  oomplalot  ef  an  answer  tnr  the 
mother  of  the  child  as  to  how  far  she  could 
see  a  street  ear  approaditng,  hxdElng  from  the 
door  of  her  house.  The  objection  was  that 
the  question  called  for  a  oondnslon.  Instead 
of  merely  answering,  "Yte,"  she  stated  that 
she  could  see  cars  at  Oabrld  avenue.  The 
defendant  did  not  ask  to  have  the  answor 
'Btri(±en  out,  and.  In  view  of  other  testimony 
In  the  case,  no  pr^udlce  could  have  artoen  as 
to  this  answer.  <taily  prejudicial  errors  af* 
ford  grounds  for  reversaL 

it]  Complaint  Is  made  of  InstmctkMi  Na 
14,  given  to  the  Jury.  The  objection  is  Hiat 
the  conrt  assumed  that  evklence  had  be» 
introduced  that  the  child  had  passed  over  tbo 
parking  and  continued  to  travel  toward  the 
track  withont  stopping.  The  Jury  were  told, 
in  effect,  that  if  the  child  was  seen  on  the 
sidewalk  or  parfcli^  the  motarman  had  a 
rl£^t  to  assume  that  it  was  simply  playing 
there,  and  would  not  go  upon  the  track  un- 
less he  was  nwvlng  toward  the  tracks  and 
ctHitlnned  his  course  without  stt^ping  until 
he  reached  the  track,  and,  further,  that  If  he 
did  see  the  child,  or  in  the  cxerdse  of  rea- 
sonaMe  care  could  have  seen  blm,  leaving  the 
park  and  going  upon  the  street  and  proceed- 
ing in  his  course  toward  the  track  until  the 
same  was  reached  and  the  injury  sustained, 
and  tt  after  seeing  the  child  going  in  the  di- 
rection of  the  tratifc  diagonally  across  the 
square,  or  in  the  exercise  of  reasonable  care 
he  could  have  seen  him  going  toward  the 
tra*  after  reaching  tho  street,  and,  forther, 
if  at  Uiat  time  the  motorman  In  the  exercise 
of  care  in  applying  tbe  brakes  or  reversing 
the  power  could  have  stopped  the  car  and 
avoided  the  accident  and  failed  to  do  so,  the 
defendant  was  guilty  of  negligence.  The 
court,  in  this  Instruction,  does  not  assume 
that  the  child  continued  to  travti  uninter- 
ruptedly toward  the  street  from  tbe  time  of 
starting,  nor  assume,  either,  the  loigth  oC 
time  that  he  occiqtled  in  going  toward  the 
railway  tradE,  or  any  other  untested  fact 
These  facts  d^iended  upon  the  testimony  of 
witnesses  and  the  inferences  to  be  drawn 
from  tlielr  testimony  and  other  provoi  tacts, 
but  what  facts  were  established  by  the  proof 
was  left  entirely  to  the  Jury.  It  is  competent 
for  the  court  to  give  Instructions  on  any  is- 
sue or  theory  of  a  party  which  the  evidence 
tends  to  support  In  Haines  v.  Goodlander, 
73  Kan.  183,  84  Paa  086,  it  was  said: 

"Hie  court  ^onld  present  the  theories  of  tbe 
respecdve  parties,  and  in  doing  bo  may  refer  to 
the  lines  d  evidence  introdaced  by  the  parties, 
and  upon  whidi  each  relies,  carefully  renaining 
from  ezirressing  an  opinjon  as  to  wtut  the  facts 
do  or  do  not  prove,  and  frtm  giving  any  intima- 
Hon  from  which  the  opinion  -«  tbe  conrt  miriit 
be  inferred.  Instead  of  stating  abstract  prin- 
ciples of  law,  the  conrt  shoald  aid  the  Jury  by 
making  a  concrete  application  of  tbe  law  to 
the  facts  in  issue  whidi  there  is  evidence  to  sup- 
port"  73  Kan.  page  180,  84  Pac.  988. 

Here  there  was  testimony  which  warranted 
the  court  In  submitting  the  theory  of  the 
idolBtlff  that  the  child,  sites  starting,  pro- 
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ceeded  along  tbe  courae  without  ttopntag,  and 
must  h&Te  been  in  the  view  of  the  motorman 
some  time  before  the  car  collided  with  him. 
mie  court  did  not  trench  upon  tbe  province 
of  the  Jury,  but  stated  that  if  certain  facta 
were  proreo  certain  rules  of  law  .would  apply. 
The  court  may  not  instruct  upon  a  hypothesis 
where  there  is- no  evidence  tending  to  support 
it,  but  in  this  case  there  was  testimony  tend- 
ing to  establish  the  theory  of  the  plaintiff, 
and  whether  the  theory  was  proven  and  ttie 
fact  existed  was  left  to  the  decision  of  the 
Jury.  In  other  Instructions  the  court  stated 
the  duties  of  a  motorman  to  keep  a  lookout 
for  persons,  and  especially  children  that 
might  be  on  or  In  dangerous  proximity  to  the 
track,  and  left  the  disputed  guesti<»i8  for 
the  determination  of  the  Jury.  Testimony 
was  given  as  to  when  the  child  was  last  seen 
in  the  house,  tbe  distance  from  the  house  to 
the  street  and  from  there  to  the  tracks.  The 
mother  testified  that  after  nursing  aoA  re- 
leasing the  child  she  attended  to  duties  that 
would  occupy  a  period  of  about  three  min- 
utes, after  which  she  discovered  that  he  was 
in  the  street  and  had  been  run  over,  and  It 
Is  tbe  theory  of  the  plalntffC  that  during  that 
period  the  child  unhooked  the  screen  door, 
made  his  way  down  the  steps  to  the  ground, 
then  to  Kennedy  avenue,  and  then  diagonally 
across  the  park  and  street  to  the  plaoe  of  the 
acddemt.  In  addition  to  .the  mother's  testi- 
mony a  neighbor  who  saw  the  child  after  he 
left  the  curb  stated  that  he  was  then  about 
S  feet  from  the  rail,  and  that  "he  did  not 
stop.  Just  toddled  right  along."  Another 
witness,  who  was  driving  a  tmdc  about  150 
feet  behind  the  street  car,  said  he  saw  the 
child  on  the  north  crossing  shortly  after  the 
man  got  off  the  car,  which  would  be  about 
70  feet  away ;  that  the  child  was  then  lialf- 
way  between  the  curb  and  the  street  car,  and 
that  **lt  was  running  across  the  street,  trot- 
ting along  like  a  child  of  that  age;  did  not 
hesitate  to  my  knowledge."  The  motorman 
said  that  he  saw  the  boy  when  he  was  5 
feet  from  tbe  track,  and  that  "It  was  run- 
ning toward  the  car  and  diagonally  across 
the  street  to  where  these  other  ciiildren  were, 
I  suppose."  Upon  this  evidence  the  court 
was  warranted  In  submitting  the  plaintiff's 
theory  of  the  case  that  the  child  had  con- 
tinued its  course  from  the  time  it  left  the 
home  until  It  reached  the  railway  tracks. 

The  principal  contention  on  this  appeal  is 
that  the  court  erred  in  not  setting  aside  thr 
answer  given  b7  tbe  Jnry  to  question  No.  &. 
The  answer  to  question  No.  7  was  set  aside 
on  tbe  motion  of  the  deiCendant,  and  it  la  con- 
tended that  the  striking  out  of  that  anaw^i 
left  no  basis  for  tbe  eighth  finding  of  fAct 
These  questions  and  anawera  are  as  follows : 

"Q.  7.^  What  dlBtance  soutli  of  tite  biteraee- 
tion  of  Lincoln  avenue  and  Kumedy  avenue  do 
you  find  from  the  evidence  the  motorman  of 
car  No.  106  on  October  10,  1914,  bad  he  been 
loiAiag  ahead,  could  have  smu  Dlaintlff  between 
the  earb  asd  the  east  nil,  as  sud  car  approaA- 


ed  the  Intersection  of  said  streets?  Answer. 
800  feet 

"Q.  8.  Do  you  find  from  the  evidence  that  on 
October  10,  1014,  the  motorman  of  defendant's 
car  No.  108,  in  the  exweise  ot  ordinary  care, 
conld  have  seen  and  st(^pped  said  ear  before  it 
atru(^  plaintUE?   Answer.  Tea." 

[8]  If  the  finding  set  aside  inheres  in  tbe 
verdict  or  BoUIfles  other  special  findings  up- 
on whl<^b  the  verdict  Is  based,  there  Is  ground 
for  defendant's  contention.  Goff  v.  Goff,  08 
Kan.  201,  158  Pac  26.  We  think  the  verdict 
was  not  based  upon  the  seventh  finding,  and 
that  the  remaining  findings  are  sufficient  to 
sustain  the  Judgment  that  was  rendered. 
Several  objections  w«e  made  to  tbe  finding, 
but  It  was  set  aside  on  the  single  ground  that 
It  was  not  supported  by  the  evldoice. 

[4]  One  of  the  grounds  of  attach  on  the 
finding  was  that  it  was  made  under  the  in- 
fiuence  of  passion  and  prejudice.  The  ruling 
of  the  court  setting  the  finding  aside  uixm 
the  specific  ground  was,  in  effect,  a  denial 
of  tbe  other  grounds  ullegied,  and  a  holding 
that  the  Jury  were  not  actuated  by  passion 
and  prejudice  in  making  the  finding.  Mani- 
festly the  court  was  of  opinion  that  the  evi- 
dence did  not  sustain  the  answer  that  tbe 
motorman,  if  he  had  been  looking,  could 
hare  seen  the'diild  for  a  distance  of  300  feet 
between  the  curb  and  the  rail  as  he  ap- 
proached the  intersection.  The  answer  de- 
pended upon  the  speed  at  which  the  car 
was  running  during  the  period  the  child  was 
walking  from  the  curb  to  the  track.  It  also 
involved  the  time  when  the  child  left  the 
curb,  the  angle  at  whidi  he  traveled  toward 
the  track,  and  the  speed  at  which  he  was 
moving.  According  to  the  testimony  the 
street  car  was  moving  at  varying  rates  oi 
speed  as  It  approached  tbe  place  ot  collision. 
The  motorman  testified  that  between  Gabriel 
avenue  and  Kennedy  avenue  the  car  was 
movinf  about  12  or  IS  miles  an  bonr,  that 
it  had  slowed  down  to  about  6  miles  an  hour 
when  It  was  about  16  feet  south  of  Kennedy 
avenue,  and  was  going  about  0  miles  an  hour 
after  the  brake  was  released  and  when  it 
crossed  the  sidewalk  on  the  south  side  of  that 
avenue,  and,  of  courae,  vras  going  at  a  slower 
speed  immediately  before  the  collision  occur- 
red. Taking  Into  consideratl<UL  the  testimony 
of  the  pace  at  which  the  child  was  moving 
from  tbe  curb  to  the  rail  and  tbe  different 
speeds  at  which  the  car  was  moving  aa  it 
approached  tbe  place  of  coIlLslon,  the  court 
decided  that  tbe  evidence  did  not  support 
the  finding  that  ttie  motomeer  could  have 
seen  the  <^ld  a  distance  of  300  feet  Tbe 
ruling  does  not  Imply,  however,  that  he 
mlglit  not  have  seen  him  200  fset  or  acnue  leaa 
distance  away,  nor  that  he  could  not  bare 
seen  blm  in  time  to  bare  stt^ped  the  car  and 
avoided  tlie  accident  If  he  had  been  exer- 
cising reaaonaUe  care  In  keeping  a  lookout 
ahead.  Anuirently  the  court  made  a  com- 
putation of  tiie  relattre  apeeds  at  which  the 
car  and  the  cAUd  were  moving,  and  determtn- 
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ed  that  Oie  dManee  named  lif  tiw  Imr  was 
too  freat  The  oonrt,  however,  did  mistain 
a  fixUng  that  the  mobxneer  coidd  liaTe  aeai 
the  diild  a  rofflctent  A^'^n*^  away  to  have 
stopped  the  car  before  It  stmck  the  child  If 
he  had  been  exerdalng  ordinary  care.  The 
riew  was  imobstructed,  the  day  was  dear, 
and  ttie  motomeor,  if  he  liad  been  hiofelng. 
bad  an  opportnntty  to  see  the  child  as  be 
moTCd  from  ttie  cnib  to  the  ralL  If  the 
testimony  was  that  he  could  have  seen  the 
child  as  he  approadied  for  200  feet  or  100  feet 
or  60  feet  or  even  a  less  distance,  it  was 
tlie  duty  of  the  coort  to  iiave  set  aiide  the 
flndlnc.  but,  after  d<4ng  so,  the  other  find- 
loss  would  still  be  conslstait  with  the  ver- 
dict and  sufficient  to  uphold  it.  Whoi  the 
motorman  saw  tiie  dilld  be  was  able  to  stop 
the  car  in  a  distance  of  18  or  20  feet,  and 
he  tesUfled  that  six  indies  leas  .would  have 
prevented  the  accident  He  also  testified 
that: 

"If  I  bad  seen  the  child  Qai<±er.  I  could  have 
saved  the  child;  Just  a  aDiaU  fraction  of  a  min- 
Dte  or  second  would  have  done  itt** 

One  of  the  witnesses  who  was  with  a  gronp 
of  dilldrrai  playing  near  a  txmflre  <wha«  the 
plaintiff  was  evidently  Intending  to  go)  tes- 
tified that  she  saw  the  pi^  •of  tlie  child  as 
the  car  approadied,  and  ran  screaming,  try- 
ing to  attract  the  attention  of  the  motorman. 
At  first  be  was  going  slowly,  and  she  thon^t 
he  was  going  to  stop  tlie  car  before  striking 
the  diUd,  bat  then  the  car  appoired  to  lunge 
forward  and  to  go  much  faster  when  It  was 
within  a  short  distance  Arom  the  child  (esti- 
mated by  her  to  be  10  feet).  Tbe  Inry  con- 
dnded  that  the  motorman  .was  not  exercising 
due  care,  and  that  be  oonld  have  saved  the 
child  in  ample  time  it  lie  had  been  keeping 
such  a  lookout  as  the  law  requires.  The 
fact  that  finding  No.  7  was  contrary  to  the 
evidence,  and  that  it  was  eliminated  by  the 
court,  does  not  overthrow  other  findings 
whldi  were  consistent  with  the  verdict  and 
suffldently  supported  by  the  evidence,  nor 
the  verdict  Its^f.  Saunders  v.  Railway  Co., 
95  Kan.  637, 148  Paa  067. 

There  is  a  further  contention  that  the  find- 
ing, to  the  effect  tliat  the  motorinan's  atten- 
tion was  not  attracted  to  other  objects  at  the 
side  of  the  street,  nw  from  directly  in  front 
of  bis  car  after  the  passenger  alighted,  Is 
not  supported  by  the  evidence.  He  did  testi- 
fy that  he  was  looking  directly  forward 
after  the  passenger  alighted  and  as  the  car 
was  moving  across  the  intersection  of  the 
street,  but,  although  not  so  direct  as  his, 
there  was  testimony  and  some  circumstances 
which  tended  to  show  the  contrary  and  to 
uphold  the  finding  made  by  the  Jury.  Evi- 
dently the  Jury  did  not  credit  his  testimony 
on  this  phase  of  the  case,  and,  as  has  been 
determined : 

"A.  court  or  Jury  is  not  required  to  believe  a 
witness  or  accept  liia  Btatefneots  as  condusive 
merdy  tocanss  thoe  is  no  direct  evidoios  con- 


toadiccinr  Us  statmatsL"  Gobe  v.  — 
83  Kan.  SZt,  ctL  pmr.  2,  112  Pac  115^ 

R.  A.  (N.  8.)  11315. 

We  find  DO  substantial  error  in  the  pro- 
ceedings, and  therefore  the  Jndgiii«it  at  tiie 
district  court  is  affirmed.  All  the  Justices 
concurring. 


HABBIB  V.  MOBRISON.   (No.  207S0l)* 
(Snpnme  Oewt  of  Kanssa.   Maicfc  10^  IttlT.' 
Bduaiisc  Denied  April  13,  1817 J 

(8yttabu9  bv  Court.) 

L  Apfeai.  aud  Ebsob  «=9ll70(3)— HAMHuas 
Ekbob— Denui.  or  Motion  to  Stusk. 
An  Mder  denying  a  motion  to  strike  un- 
necessary aUesataDOS  from  a  petitifm  will  not 
cause  a  reversal  ol  a  judgment,  whwe  the  de- 
fendant was  fully  informed  ol  the  nature  of 
the  plaintiff's  cause  of  action. 

[Bd.  Vott.-^Vw  other  cases,  see  Appeal  and 
&^r,  Oent.  Dig.  if  4000,  4xm,  406^4101, 

2l  JuDoniiT  4=9670  —  Acnoir  ASAMflr  Bat- 

■cuTOB— OoMOLUsivamsse. 
In  an  action  to  determine  the  owneiship 
of  the  residue  of  property  left  after  paying  the 
debts  of  a  deceased  person,  whidi  action  is 
prosecuted  by  one  to  muxn  tne  deceased  person 
had  contracted  to  leave  the  property  at  his 
death,  against  the  boieficiary  under  a  will  exe- 
cuted by  the  deceased  person,  a  jud^ent 
against  the  beneficiary  is  final  and  ctwdnvve, 
and  will  be  binding  on  Uie  eiecator  in  the  final 
distribatioa  of  the  estate,  when  the  bensfidaiy 
is  also  the  executor. 

[Ed.  Note.— For  other  cases,  see  Judgawnt, 
Cent  Dig.  H  1181.  1185.] 

3.  Appeai,  aud  Ebbob  «s»3(S@)— BxcLvaion 

OF  EVIOENCB— MOTIOn    FOB  NeW  TBIAL. 

Error  in  the  exclunlon  of  evidence  will  not 
be  cwsldered  on  appeal,  where  the  exdnded 
evidence  was  not  pvodMed  on  Uw  hsarlng  of 
the  motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1747.] 

4.  WiTNBSSBS   «=>140(9)    —  OoMFETUfOT  — 

Tbansactions  with  Decedent— Statute. 
In  such  an  action  as  is  mentioned  in  section 
2  of  this  syllabus,  the  pisintifl's  basband,  who 
is  not  a  party  to  tlie  action,  is  a  competent 
witness  by  whMn  to  prove  the  contract  between 
the  plaintiff  and  the  deceased  person,  althoacb 
the  plaindff  and  her  hosband  may  be  occupying 
a  part  of  the  land  la  cantroveny  as  a  OMDe- 
stead. 

[Bd.  Nota— For  other  eases,  see  WUneass, 

Cent.  Dig.  i  0O&] 

6.  PxJuniitG  «s9aaOU)  —  BuonoH  —  Pnaan 

or  EVIDEfTCE. 

Where  a  petltiw  states  one  cause  of  ac- 
tion and  the  evidence  tends  to  estaUisb  that 
cause  of  action,  it  is  not  error  to  refuse  to  re- 

3 aire  the  plaintiff  to  make  any  dectioa  betureea 
iffwent  ^ases  of  the  evidenoa 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cebt.  Dig.  H  1190.  120(X] 

6.  Wills  «=»6S-GonTBACT  to  Devisi  Pbop- 

EBTT— DBUUBBBB  TO  EVIDBnCB. 
The  evidoice  has  been  examined.    It  was 
sufficient  to  establish  the  ^intiO's  cause  of 
action,  the  defendant's  demurrer  to  the  plain- 
tiff's evidence  was  propMly  overruled. 
[Ed.  Note.— For  (rther  cases,  see  WlUs,  Omt 
H  178-182.1 
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7.  Tsxix  9sB>3BBa)—TAXLnwk  to  BIakb  Spk- 
ciAi.  Fiifbinae— NBcatBsirr  or  Pbebeiwa- 

TION. 

A  judgment  will  not  be  reversed  because  o( 
the  failure  of  tfae  court  to  make  detailed  special 
flndinga  of  &et,  where  no  Andings  are  presented 
bj  the  partieB,  and  where  the  court  makes  spe- 
cial Gndings  which  are  MKaewhat  general  in 
their  nature,  but  which  cover  all  the  iaraee 
invotved  in  th«  action. 

[Bd.  Note.— For  otha  csHS,  aee  Trial,  Oant. 
Dig.  I 

8.  Wqja  »..jOO  Oobtbaot  to  Devise  Pbop- 

KBTT— PbEFOBUANOE. 

In  Bach  an  action  as  is  mmtioned  in  section 
2  of  this  syllabus,  the  contract  may  be  perform- 
ed     deed  or  will 

[Ed.  Note^For  other  casei^  aee  Willa.  Cent 
Dig.  H  173,  174.] 

9.  wilu  «=»38(1)  —  contbaot  to  dsvibb 
Will— Vauditt. 

Catheart  v.  Myers.  97  Kan.  727,  156  Pac. 
761,  foUowed. 

[fid.  Note.~f\>r  other  cases,  see  Wills,  O^t. 
Dig.  S  164.] 

10.  Witnesses  ^s»16S— Oohtkact  to  DBTimc 
Pbopeett—Bvidbhcb— Rebuttal. 

In  such  an  action  as  is  mentioned  in  section 
2  of  this  syllabus,  where  the  defendant  testi- 
fies that  he  never  heard  of  sudi  a  contract  un- 
til after  the  action  was  cMnmenced,  the  plain- 
tiff may,  in  rebuttal,  testify  to  a  conversation 
had  by  him  with  the  defendant,  in  which  the 
conversatiim  with  the  deceased  person  was  de- 
tailed. 

[EA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  663.  066.  6SC608.] 

11.  Secondabt  Btidbrge. 

No  secondary  evidence  of  the  contents  of 
a  letter  was  offered  or  admitted. 

12.  Wills  «s>68  —  Oontbaot  to  Devise 

FBOFEBTT— J  UDOMKNT. 

In  such  an  action  as  is  mentioned  in  section 
2  of  this  syllabus,  judgment  should  be  rendered 
in  favor  of  the  plaintiff  for  all  the  property, 
where  the  contract  and  its  performance  on  the 
part  of  the  plaintiff  are  proved  and  are  found 
by  the  court,  notwithManding  that  the  defend- 
ant has  claims  whi<di  may  be  allowed  by  the 
probate  court  against  the  estate  of  the  deceased 
pers<m;  and  a  judgment,  decreeing  the  defend- 
ant to  be  the  owner  of  a  part  of  the  property, 
based  cm  such  claims,  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
DigTSi  17&-182.] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Dora  Harris  against  Hugh  Mor- 
rison. Judgment  for  plaintiff  la  part,  and 
defendant  appeals.  District  court  <Urected  to 
modify  its  Judgment. 

Howard  J.  Hodgson,  of  Fareba,  and  Bll  B. 
Felseothal  and  F.  S.  Wilson,  both  of  Chicago, 
111.,  for  appellant.  W.  U  Hngglns,  ot  Sm- 
poiia,  ana  Wtdter  A  Badg»,  of  Ehxreka,  for 
app^eev 

MARSHAUj,  J.  This  Is  an  action  to  deter- 
mine the  ownership  of  property.  The  plaln- 
Ufl  zeoav«ed  Judgment  giving  her  a  portion 
(tf  the  property,  from  which  Judgment  the  de- 
fendant a[V>eals ;  and  the  defendant  Teco<rer> 
ed  Judgment  for  a  portion  of  the  property, 
from  which  Judgment  the  plaliUlff  appeals. 

C.  H.  Day  and  Anna  T>ay,  his  wife,  owned 


real  and  personal  property  In  Greenwood 
county.  The  plaintiff  was  the  daughter  of 
C.  H.  Day  and  stepdaughter  of  Anna  Day. 
The  plaintiff  pleaded,  the  evidence  tended  to 
prove,  and  the  court  found,  that  C  H.  Has 
and  Anna  Day  orally  contracted  with  the 
plaintiff  that  If  she  and  her  husband  aud 
children  would  live  with  or  near  C.  H.  Day 
and  Anna  Day,  and  give  th«n  such  attention 
and  care  as  a  daughter  conld  give,  until  they 
should  die,  the  plaintiff  should  have,  as  her 
reward  and  compensatlw,  all  the  property 
of  which  they,  or  either  of  them,  should  die 
seised  and  possessed ;  that  this  contract  was 
fully  performed  on  the  part  of  the  plaintiff; 
that  C.  H.  Day  died  first;  that  after  his 
death  Anna  Day  orally  stated  to  the  plaintiff 
that  if  the  plaintiff  -  would  continue  to  care 
for  and  wait  uptui  Anna  Day  as  she  had  been 
doing  for  C.  H.  Day  and  Anna  I>ay.  the  plain- 
tiff should,  upon  the  death  of  Anna  Day,  have 
and  receive  all  the  property  of  every  natnre 
and  kind  of  which  Anna  Day  should  die 
seised  and  possessed;  and  that  the  plaintiff 
fully  complied  with  this  request  of  Anna  Day 
and  cared  for  her  until  she  died.  On  the 
28th  day  of  September.  1912.  Anna  Day  ex- 
ecuted a  will,  devising  all  her  property  to 
the  defendant,  her  brother,  and  appointing 
him  executor  of  her  estate.  Anna  Day  died 
on  the  18th  day  of  October,  1912. 

The  fftcts  upon  whidi  each  of  the  spedfl- 
cations  of  error  depend  are  set  out  as  mA 
specification  of  error  is  discussed. 

[1]  1.  Quoting  from  the  deffflidant's  brief: 
"The  appellant  filed  a  motion  asking  the 
court  to  strike  from  the  petidMi  of  the*  appdlee 
all  the  allegations  in  the  petition,  in  effect, 
save  and  except  those  which  alleged  the  death 
of  Anna  Day,  the  execution  and  prcrtmting  of 
the  will  and  the  naming  of  Hn^  Morrison  ex- 
ecutor and  the  nnaliflcation  of  Hugh  Morrison 
as  executor  of  the  wllL  The  same  moticm  a^- 
ed  that  the  appellee  be  required  to  make  her 
petitiiHk  more  definite  and  certain  by  attaching 
a  copy      the  will.** 

The  petition  may  hare  contained  unneces- 
sary allegations,  and  some  of  the  allegatlcms 
may  have  been  set  out  with  unnecessary  pro- 
lixity, but  they  did  not  prejudice  any  substan- 
tial right  of  the  defendant  He  was  fully  in- 
formed of  the  nature  of  the  plaintiff's  cause 
of  action.  It  was  within  the  sound  discre- 
tion ot  the  trial  court  to  refuse  to  strike  out 
any  part  of  the  petitl(»i  on  the  request  of  the 
defendant.  Drake  v.  National  Bank,  33  Kan. 
634.  689,  7  Pac.  219;  Sramek  v.  Sklenar,  73 
Kan.  460,  86  Pac.  666.  Kven  If  some  of  the 
allegations  should  have  been  stricken  out, 
the  refusal  of  the  court  to  strike  them  out 
was  not  sufficient  error  to  warrant  a  reversal 
of  the  Judgment  Civ.  Code,  i  681  (Gen.  St 
1909,  I  6176). 

[2]  2.  Another  complaint  of  the  defendant 
is  as  follows: 

"Under  the  petition  as  filed  in  this  case,  the 
allegations  woe  direct  and  positive  that  Ho^ 
Morrison,  as  execator  of  the  last  win  and  testa- 
ment ot  Anna  Day,  deceased,  was  administer^ 
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ins  upim  that  eBtat&  and  liad  In  pcmessiott 
ae  audi  executor  the  entire  estate  of  Anna 

Day,  and  no  part  of  said  estate  conla  pass 
from  Hugh  Morrison,  executor  of  the  last  will 
and  testament  of  Anna  Day,  to  Hugh  Morrison 
as  an  individual,  no  matter  what  aaisa  of  any 
kind  he  mifht  be  making  to  such  property,  un- 
til the  final  settlnneiit  of  the  estate  ot  Anna 
Day  in  the  iwobate  oonrt  <^  Greenwood  coun- 
ty. Kan." 

That  part  of  the  petition  which  set  out 
the  Interest  dalmed  by  Hugh  Morrison  In  the 
property  In  controversy  was  as  follows: 

f'That  said  last  will  and  testament  has  been 
admitted  to  probate  in  the  probate  coort  of 
Greenwood  connty,  Kan.,  ana  the  said  Hi^h 
Morrison,  defendant  above  named,  has  been  ap- 
pointed and  is  now  acting  as  the  executor 
tbereol^  and  said  estate  is  in  the  process  of  set- 
tlraient  and  is  about  to  be  dosed.  That  the 
said  Hugh  Morrison  la  lo  possession  of  all  of 
said  personal  property  except)  such  as  he  may 
have  used  for  the  payment  of  debts  ot  the  said 
Anna  Day,  deceased.  That  said  Hugh  Mor- 
rison refuses  to  deliver  any  of  said  property  to 
this  plaintiff.  That  the  said  Hugh  Morrison 
also  daims  the  nossession  of  said  real  property 
aud  excludes  this  jdaintifl  (rtnn  the  possMsion 
theteirf." 

The  plaintiff  claims  that  portion  of  the 
property  which  will  be  left  after  the  pay- 
ment of  all  claims  and  debts  against  the  es- 
tate of  Anna  Day.  The  executor  is  entitled 
to  the  possession  of  all  personal  property  mi- 
tll  the  estate  has  been  fully  administered, 
and  has  power  to  sell  the  real  property  for 
the  payment  of  debts,  if  the  personal  property 
Is  Insufficient  for  that  purpose.  Upon  the  com- 
plete admlnlBtration  of  the  estate,  the  ex- 
ecutor must,  under  the  order  of  the  probate 
court,  tarn  the  property  In  his  possession 
over  to  those  entitled  thereto.  Hugh  Morri- 
son, who  is  the  executor,  claims  all  the  prop- 
erty left  after  the  payment  of  the  debts,  un- 
der the  will  of  Anna  Day.  The  Judgni«it 
determines  which  of  the  parties  to  this  action 
Is  entitled  to  the  property.  As  between  them, 
the  Judgment  will  be  conclusive  In  the  pro- 
bate court  on  the  final  distribution  of  the 
estate.  This  conclusion  is  supported,  to  some 
extent,  by  Railway  Co.  v.  Mills,  57  Kan.  «87, 
47  Pac.  884,  Getty  v.  Larkin,  69  Kan.  548, 
58  Pac.  755,  Railroad  Co.  v.  Menager,  69 
Kan.  687,  54  Pac.  1043,  Barnett  v.  Schad,  73 
Kan.  414,  417,  85  Paa  411,  91  Pac.  63»,  and 
Brown  V.  Qulnton,  80  Kan.  44,  102  Pat  242, 
25  I*  R>  A.  (N,  S.)  71,  18  Ann.  Caa.  290.  It 
must  be  said,  however,  that  these  cases  are 
not  directly  on  this  question.  This  question 
was  presented  to  the  trial  court  by  an  ob- 
jection to  the  introduction  of  evidence  on 
the  ground  that  the  petition  did  not  state 
tects  snfflctent  to  constitute  a  cause  of  ac- 
tion. The  objection  was  overruled.  The 
petlUoD  stated  a  cause  of  action. 

[3]  3.  Defendant  insists  that : 

"Under  the  pleadings.  It  was  competent  for 
the  defendant  to  show  that  the  i^aintiff  had 
accepted  (1,000  frmn  Mrs.  Day  in  satisfaction 
of  ul  claims  whldi  she  had.  or  might  have, 
against  Mrs.  Dey'u  estate." 

OSw  defentent  pleaded  this  as  a  matter  of 
defense.  To  support  this  defense,  the  defend- 


ant sought  to  introdnoe  erldmoe  of  conver- 
sations had  Mrs.  Day  with  third  parties, 
in  "which  Mrs.  Day  told  the  third  parties  tliat 
she  intended  to  ^ve  the  plaintiff  ¥1,000.  This 
was  objected  to,  and  was  excluded  by  the 
court  The  evidence  was  a  self-serving  dec- 
laration <«i  the  part  of  Anna  Day,  and  as  such 
was  inadmissible  against  the  plaintiff.  The 
evidence  was  not  produced  on  tbe  hearing  of 
the  motion  for  a  new  trial,  and,  under  sec- 
tion 307  of  the  Code  of  Civil  Procedure  (Gen. 
St.  1909,  §  5901),  cannot  now  be  considered. 
Muenzenmayer  v.  Hay.  98  Kan.  5S8.  542,  159 
Pac.  1;  Oliver  v.  Christopher,  08  E:an.  060, 
663,  159  Pac.  397. 

[4]  4.  Arthur .  Harris,  the  plalnttfTB  hus- 
band, testified  to  the  conversations  between 
the  plaintiff  and  C.  H.  Day  and  Anna  Day 
when  the  contract  for  the  services  of  the 
plaintiff  was  made.  At  the  time  of  the  trial, 
the  plaintiff  and  her  husband  were  living  on 
a  part  of  the  property  in  CMitroversy.  The 
defendant  Insists  that  this  property  was 
occupied  by  the  plaintiff  and  her  husband  as 
their  homestead.  Objection  was  made  to  tbe 
testimony  of  Arthur  Harris  on  the  ground 
that,  under  section  320  of  the  Code  of  Civil 
Procedure  <Gen.  St.  1909,  S  5914),  he  was 
Incompetent  to  testify  In  this  action.  He 
was  not  a  party  to  the  action,  nor  directly 
Interested  in  the  result ;  and,  he  did  not  tes- 
tify in  his  own  behalf.  The  communications 
to  which  he  teatlfled  were  not  had  by  him 
with  O.  H.  Day  or  Anna  Day,  but  were  be- 
tween G.  H.  Day  and  Anna  Day  on  the  one 
part  and  the  plaintiff  on  the  other.  The 
plaintifTs  husband  did  not  come  within  the 
terms  of  section  320  of  the  Code  of  Civil 
Procedure.  He  was  a  competent  witness. 
McKean  v.  Massey,  9  Kan.  600 ;  Fry  v.  Fry, 
56  Kan.  291,  43  Pac  235;  Griffith  v.  Robert- 
son, 73  Kan.  666,  85  Paa  748;  Hess  v.  Hart- 
wig,  83  Kan.  592,  112  Pac.  99;  Nelson  v. 
Oberg,  88  Kan.  14,  127  Paa  767;  Hess  v. 
Hartwig,  89  Kan.  509,  132  Paa  148;  Cad- 
w^ader  v.  Pyle,  95  Kan.  337,  148  Pac.  655; 
note,  29  L.  R.  A.  (N.  a)  1179. 

[i]  5.  At  the  dose  of  the  evidence  Intro* 
duced  by  the  plaintiff,  defendant  asked  that 
tbe  plaintiff  be  required  to  state  on  which  of 
a  number  of  different  phases  of  her  evidence 
she  would  elect  to  recover.  The  plaintiff's 
petition  set  out  tme  cause  of  action  and  only 
one.  It  did  set  out  In  detail,  possibly  un- 
necessarily, the  manner  In  whldi  the  plain- 
tiff acquired  her  zigtA  to  the  property,  but 
there  was  only  one  cause  of  action  staged  In 
the  petlttOL  The  defendant  was  fully  In- 
formed of  the  nature  of  that  cause  of  action, 
and  could  not  have  been  misled  by  the  peti- 
tion. The  plaintiff's  evidence  corresponded 
with,  and  tended  to  estahUA,  tbe  allegations 
of  the  petition.  That  evldraoe  established 
<»e  cause  of  action.  So  long  as  tiie  idalntlff 
alleged  one  cause  of  action  whldi  her  evl- 
dence  tended  to  establish.  It  .was  not  enw 
for  the  court  to  refuse  to  vegulre  ber  to 
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make  any  election  between  •  dJfforent  phases 
of  ber- evidence. 

[I]  0.  Defendant  InteipoMd  a  dennirrer  to 
the  plalntUTs  evideiioe.  The  demurrer  was 
overrnled.  Complaint  Is  made  of  that  ml- 
Ins.  The  defendant  buMa  that  no  contract 
between  the  plaintiff  and  C.  H.  Day  and  Anna, 
Day,  or  between  tbe  plalntlfl  and  Anna  Day, 
wae  establlabed  by  tbe  evldwoe.  There  was 
abundant  evidence  to  eetabUdi  an  oral  con- 
tract by  which  C.  H.  Day  and  Anna  Day 
orally  agreed  to  give  to  the  lOalntlff  all  tbe 
property  owned  by  either  of  them  at  the  time 
oC  tbelr  death.  If  the  plalntUE  would  come 
and  live  near  them  and  take  care  of  them  dur- 
ing their  old  age.  There  was  abundant  evi- 
dence to  prove  that  Anna  Day  renewed  this 
nmtract  with  the  plalntUC  after  the  death  of 
0.  H.  Day ;  that  the  pUlntlff  complied  with 
the  terms  of  the  contract ;  and  that  ahe  mov- 
ed to  a  home  near  G.  H.  Day  and  Anna  Day 
and  cared  for  each  of  them  until  their  death. 
The  demurrer  to  the  plaintiff's  evidence  was 
properly  overruled.  Anderson  v.  Anderson, 
78  Kan.  117,  88  Paa  743,  9  L.  R  A  (N.  S.) 
229;  BIchel  v.  Oliver.  77  Kan.  696,  95  Pac. 
396;  Taylor  v.  Taylor,  79  Kan.  161,  99  Pac. 
814;  Beery  v.  Reed,  80  Kan.  380.  102  Pac. 
846 ;  Schoonover  v.  Schoonover,  86  Kan.  487, 
121  Pac.  485,  38  U  E.  A  (N.  S.)  752 ;  Dillon 
V.  Gray,  87  Kan.  129.  123  Pac.  878 ;  Smith  v. 
Cameron,  62  Kan.  662,  141  Pac.  596,  52  L  B. 
A.  (N.  S.)  1057 ;  Cathcart  v.  Myers,  97  Kan. 
727,  156  Pac.  751;  Jacks  v.  Masterson.  99 
Kan.  89,  160  Pac.  1002. 

[7]  7.  The  defendant  requested  the  court 
to  make  special  findings  of  fact  and  conclu- 
sions of  law.  The  court  made  the  following 
findings  of  fact: 

"And  thereupMi  the  court  annooooes  that  be 
finds  from  the  evidence  in  this  case  that  the 
allegationB  of  the  ptaintiflTB  petition  -are  true, 
and  that  the  contract  therein  stated  and  set 
out  was  in  fact  entered  into  betweoi  the  plain- 
tiff and  the  deceased,  C.  H.  Day  and  Annie 
Day,  in  substance  as  therein  alleged.  And  the 
court  further  finds  that  said  contract  was  by 
the  plaintiff  folly  carried  out  and  p^ormed  in 
■ub^antial  confonnitywith  all  the  terms  and 
conditions  tiiereof.  The  court  farther  finds 
from  the  evidence  and  from  tbe  admissions  of  the 
parties  that  so  far  as  known  at  tMs  time  all 
th^  debts  at  the  said  Annie  Day  have  beui  fully 
paid  and  discharged,  and  there  remidns  nothing 
to  be  done  in  tiie  administratfon  of  said  estate 
of  Annie  Day,  except  to  close  said  estate  and 
pay  the  costs  of  adminiatratlon  in  the  probate 
court  of  Greenwood  county.  And  tiie  court 
further  finds  that  said  contract  was  a  law^ 
contract,  and  that  the  plaintiff  Is  entitled  to  a 
spedfic  performance  thereof  as  prayed  tor  in 
her  petition,  to  which  findings,  nuiogs,  and  de- 
cisions of  the  court  the  defendant  at  the  time 
dnly  objected  and  excepted.  And  thereupon  the 
court  further  found  that  as  a  matter  of  equity 
and  justice  tbe  said  defendant,  having  pernnnn- 
ed  certain  services  for  the  said  Annie  Day,  de- 
ceased, during  her  lifetime,  ou^t  to  have  as 
his  compensation  for  said  services  the  follow- 
ing described  real  estate,  rituated  in  the  coun- 
ty of  Greenwood  and  state  of  Kansas,  to  wit: 
*  *  *  And  the  court  assigned  as  a  further 
reason  for  giving  said  property  to  the  defend- 
ant that  the  court  believed  said  land  was  pniv 
chased  with  money  wbldt  a  brotiier  to  die  de- 


fendant had  given  the  said  Annie  Day  about  20 
years  ago,  and  that  said  property  had  always 
been  h^  by  tbe  said  Annie  Day  as  her  sepa- 
rate proper^,  and  to  which  ruling  of  the  court 
the  plaintiff  at  tiie  time  duly  excepted  and  ob- 
jected to.  And  thereupon  the  court  announces 
ttiat  the  Judgftient  of  the  court  will  be  for  the 
plaintiff  except  as  to  the  property  above  de- 
scribed, and  directs  a  joomal  entry  to  be  drawn 
embodying  the  same." 

These  findings  of  fact  and  conclusions  of 
law  were  sufficient  to  comply  with  tbe  de- 
fendant's  request,  Id  view  of  tbe  fact  that  be 
did  not  suggest  any  findings  that  should  be 
made  by  the  court,  and  did  not  request  any 
further  or  additional  findings.  Tbe  Judg- 
ment will  not  be  reversed  because  the  court 
did  not  make  other,  additional,  or  more  com- 
plete findings  of  fact.  Brlggs  v.  Eggan,  17 
Kan.  689,  S91;  KeUogg  v.  Blssantz,  51  Kan. 
418,  82  Pac.  1090;  Pennell  v.  Feteb,  06  Kan. 
78.  81,  39  Pac.  1028. 

[I]  8.  The  defendant  Insists  that  "no  con- 
tract, either  oral  or  written,  to  devise  any 
prt^rty  to  tbe  plaintiff,  Dora  Harris,  was 
shown."  '  The  evidence  did  not  show  a  con- 
tract to  devise;  it  did  not  show  in  what 
manner  title  to  the  pr(H>erty  was  to  be  given 
to  the  plalntlfC.  0.  H.  Day  and  Anna  Day 
could  have  performed  their  part  of  the  con- 
tract either  by  a  deed  or  by  a  will.  They 
did  neither.  The  court  in  part  did  what 
they  should  have  done. 

[I]  9.  Defendant  insists  that  "an  oral  con- 
tract to  make  a  will  Is  void,  under  the  stat- 
ute of  fi?8uda."  The  contract  pleaded  and 
proved  was  not  a  c<Hitract  to  make  a  wilL 
It  was  a  contract  very  similar  to  the  one 
which  was  set  out  In  Cathcart  v.  Myers,  97 
Kan.  727,  166  Pac.  761,  and  which  was  up- 
held by  this  court  See,  also,  the  cases  dted 
under  tbe  sixth  heading  of  this  opinion. 

[II]  10.  The  defendant  testified  that  he 
never  heard  that  the  plaintiff  claimed  that 
she  had  a  contract  with  C.  H.  Day  and  Anna 
Day,  or  either  of  tbem,  until  after  this  ac- 
tion was  commenced.  On  rebuttal,  the  plain- 
tiff testified  to  a  conversatloa  between  her- 
self and  the  defendant,  in  which  she  de- 
tailed some  of  the  conversatloa  had  by  her 
with  O.  H.  Day  and  Anna  Day.  Objection 
was  made  to  the  competency  of  the  plaln- 
tlfl to  testify  concerning  this  conversation. 
Tbe  objection  was  made  under  section  320 
of  tiie  Code  of  Civil  Procedure.  The  plalnUfl 
did  not  testify  to  a  conversation  had  by  her 
with  C.  H.  Day  or  Anna  Day.  Her  testi- 
mony concerned  a  conversation  with  the  de- 
fendant. Evidence  of  this  conversation  was 
competent,  even  if  she  therein  detailed  mi- 
nutely the  conversation  between  herself  and 
C.  H.  Day  and  Anna  Day.  Waddell  v.  Swann, 
91  N.  C.  105;  HIrsh  v.  Auer,  146  N.  Y.  Ifi, 
40  N.  B.  897;  HUl  et  al.  v.  Woolsey  et  aL, 
lis  N.  T.  891.  21  N.  B.  127. 

[11]  11.  Complaint  Is  made  that  secondary 
evidence  of  tbe  ccmtents  of  a  letter  was  ad- 
mitted without  a  proper  fbimdatlon  bavtag 
beat  laid  for  tbe  admlssloii  of  that  evidence. 
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In  the  erldenoe  at  set  out  In  tbe  abstract, 

tbeie  iB  notbisg  to  stww  tbe  contenta  of  tbe 
letter,  or  that  Its  coDtenta  were  submitted 
to  tbe  Jury- 

[12]  12.  The  xdalntlfl,  on  her  appeal  ami' 
plaina  of  the  Judgment  glTlng  to  the  defend- 
ant a  pntlon  of  the  propert?.  Tbe  tacts 
found  by  tbe  court,  on  wblcb  tlda  part  of 
tbe  judgment  is  baaed,  should  be  preaoited 
to  tbe  probate  court  In  a  pn^r  proceeding 
had  for  the  purpose  of  procuring  an  order 
allowing  and  classifying  the  defendant's 
claim  as  a  d^  of  tbe  estate.  If  allowed, 
it  should  be  paid  out  of  Uie  aaseta  of  die  es- 
tate the  same  as  other  debts  are  paid,  We 
do  not  decide  whether  the  defendant'a  claim 
is  or  is  not  a  debt  of  the  estate.  Nether  do 
we  decide  any  fact  that  is  necessary  to  be 
estabUshed  by  the  erldenoe  in  presenting  the 
claim  to  the  probate  court  The  determina- 
tion of  that  auestion  is  not  before  this  court 
at  this  dme.  Under  the  plalntUTs  contract, 
as  fonnd  by  the  court,  she  was  entitled  to 
all  the  pn^erty  owned  by  Anna  Day  at  the 
time  of  her  death,  left  after  the  payment  of 
her  debts;  and,  under  the  contract,  judf- 
ment  should  have  been  rendered  for  tbe 
plalutUr  fOr  all  the  property  In  oontrorersy. 
See  the  cases  cited  under  the  sixth  heading 
of  tbla  o];dnlon. 

The  district  court  is  directed  to  modify 
its  judgment  and  to  render  jndgmoit  for  the 
plaintiff  for  all  the  property  left  after  the 
paym^t  of  the  debts  of  the  estate  of  Anna 
Day.   All  the  Justices  concurring. 


PABKS  et  al.  V.  ATCHISON,  T.  &  S.  F.  RT. 

CO.    (Nos.  20735,  20736.) 
<Sapreme  Court  of  Kansas.    March  10,  1817. 
Behearlng  Denied  April  13.  1917.) 

fBjfttahu$  by  the  Court.) 

1.  Gabsiebs  «»S2R(3)— Lite  Stock  —  Cbose- 

BXAMIWATION— SCOPZ. 
For  reasons  stated  in  the  opinion^  an  objec- 
tion to  a  question  on  cross-exaaunatuni  -is  held 
to  have  been  properly  sastained. 

[Rd.  Note.— For  other  cases,  see  Oaniers, 
Ont.  Dig.  S  060.] 

2.  Cabbikbs  «=»137H,  New,  vol  3  Key-No.  Se- 
ries—Loss or  Stock— FiNoiN  as— JtJDo KENT. 

In  an  action  founded  upon  nealittence,  where 
tbe  jury  find  generallr  for  the  plaintiff,  but  in 
a  special  finding  declare  that  the  negligence 
of  tbe  defendant  consisted  of  something  not 
charged  in  the  petition,  it  is  Uie  duty  of  the 
wart  to  render  judgment  in  defendants  favor. 
UcBeth  V.  Railway  Co.,  05  Kan.  3G4,  148  Pac. 
«21 ;  Spinden  v.  Railway  Co.,  95  Kan,  474,  148 
Pac.  747. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  1856.1 

^>peal  from  District  Court,  Oreeawood 
•County. 

Actions  by  A.  W.  Parks  and  by  C.  W.  Parks 
and  another  against  the  Atcbl8<»,  Topeka  & 
-Santa  u'i  Railway  Company.  Judgment  for 
defendant  on  special  findings,  and  xriaintUTs 
j^^ieal.  Affirmed. 


Howard  7.  Hodgson,  of  Boreka,  for  appd- 
lants.  W.  R.  Smith,  O.  J.  Wood.  A.  A.  Scott 
and  Harlow  Harley,  all  of  Twdca,  and  W. 
Ia  HugglnB,  of  Bmporla,  for  ami^lMk 

FORTBB,  J.  OSm  pUdntUEs  brought  these 
actions  to  recover  tat  tiie  loss  of  a  nnmbw  ttf 
cattle  etnne  ot  which  were  drowned  and 
others  Injured  when  tbe  cars  In  which  they 
were  being  transported  were  washed  Into  tbe 
Kansas  river.  Tbe  petitim  in  substance  at 
leged  the  following  acts  ct  negligence:  That 
dtfraidant  selected  for  Its  right  of  way  a 
tract  of  land  "unnecessarily  close  to  and 
along  the  bank  of  a  deep,  swift-flowing,  large, 
and  dangerous  river,  to  wit,  the  Kansas 
river,"  and  had  carelessly  and  negligently 
conatructed  on  Its  right  of  way  "an  insuffi- 
cient roadbed  and  track,  and  failed  to  pro- 
tect said  railroad  bed  and  track  with  suf- 
fl<^ent  retaining  walls,  timbers,  ste^  rails, 
cmcrete  and  stone  work,  or  other  riprap  wort 
to  keep  said  roadbed  in  its  proper  position 
when  trains  loaded  with  live  stock  were  pass- 
ing over"  the  same.  Tbe  petition  then  set 
forth  the  shipment  of  plaintiff'  cattle  under 
the  usual  contract,  and  alleged  that  while  the 
cattle  were  In  the  possession  and  under  tbe 
control  of  defendant  and  in  its  cars  on  solid 
ground  In  a  place  of  safety,  defendant  and 
its  employes  wantonly,  carelessly,  and  neg- 
ligently moved  the  cars  from  a  place  of  safety 
out  upon  aforesaid  track  at  a  time  when  the 
waters  of  a  small  stream  known  as  Turkey 
creek  were  passing  over  the  bridge  and  traci 
to  a  depth  of  at  least  one  foot,  and  when 
a  part  of  said  bridge  had  already  been  wash- 
ed away,  well  knowing  that  sold  bridge  and 
track  were  in  a  dangerous  condition,  and 
moved  the  cars  to  a  point  on  said  track 
where  the  roadbed  and  track  settled  and  gave 
way,  allowing  tbe  cars  with  plaintiffs'  cattle 
to  fall  into  the  Kansas  river. 

The  cattle  were  to  be  delivered  at  the 
Kansas  City  stockyards.  At  an  early  hour  on 
the  morning  of  September  T,  1914,  the  train 
with  plalntifts'  cattle  was  on  a  switch  track 
leading  to  the  stockyards,  and  had  arrived  at 
the  bridge  over  Turkey  creek.  There  was  a 
great  rise  of  water  in  the  creek  which  at 
this  time  had  not  overflowed  its  banks,  but 
the  piling  of  the  bridge  was  shaking  so  that 
the  engine  foreman  In  charge  of  the  train 
considered  it  unsafe  to  take  the  train  across. 
The  trainmaster  directed  him  to  pull  back, 
and  said  be  would  arrange  to  get  the  train 
over  the  Burlington  track,  which  would  re- 
quire some  telephoning  to  obtain  permisslou 
from  the  other  road.  While  the  trainmen 
were  executing  the  order  to  pull  the  train 
back  from  the  bridge,  the  water  began  to  run 
across  the  banks  of  tlie  stream,  and  It  wa» 
found  impossible  to  get  the  train  back.  An 
attempt  was  then  made  to  get  the  train  upon 
a  higher  track  located  on  the  embankment  or 
dike  of  tbe  drainage  district.   Before  this 
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ooidd  be  done  the  flomX  of  waters  washed  a 
tie  onder  one  of  the  cars,  deraillnK  It  and 
stalUne  the  en^ne.  While  efforts  were  made 
to  get  the  car  on  the  rails,  the  embankment 
broke  from  the  force  of  the  flood  waters,  and 
the  trainmen  opened  the  car  doors  to  let  the 
cattle  out.  The  force  of  the  water  from  the 
creek  was  ae  great  that  it  washed  great  holes 
In  the  dike,  and  several  of  the  cars  were  car- 
ried half  way  across  the  Kansas  rirer. 
Twelve  of  the  cattle  were  drowned,  and 
others  received  injnrles  which  caused  a 
shrinkage  in  market  value. 

Tbe  jury  returned  a  verdict  In  plalntUts' 
favor,  and  special  findings  to  tbe  effect  that 
the  flood  in  Turkey  creek  was  higher  than 
any  previous  flood  in  8fi  years ;  that  it  wash- 
ed three  holes  in  the  river  embankment  from 
60  to  ISO  feet  in  depth;  that  defendant's 
employ^  were  not  guilty  of  any  negligence 
after  discovering  the  danger  to  which  plain- 
tiffs' cattle  were  exposed;  that  the  cause  of 
the  loss  of  the  cattle  was  "an  insufficient 
bridge  across  Turkey  creek";  and  that  de- 
fendant's negUgence  consisted  in  having  this 
unsafe  bridge  before  the  flood  came.  On  de- 
fendant's motion  the  court  gave-  judgment 
against  plaintiffs  on  the  Q>eclal  findings.  It 
is  from  this  ruling  that  plalatlffs  appeal. 

[1]  1.  Nelson,  trainmaster  of  d^endant, 
was  a  witness,  and  testified  that  in  company 
with  the  foreman  of  tbe  stockyards  he-  ex- 
amined the  bridge  and  foxmd  the  current  of 
Turkey  creek  coming  down  with  such  force 
that  it  "waved  the  Mdge,"  and  after  advis- 
ing with  the  stockyards  foreman,  he  gave 
tbe  order  to  pull  the  train  back  and  to  ar- 
range to  send  it  over  the  BurUngtcm  tracks. 
He  also  testified  that  he  did  not  know  of  any- 
thing the  defendant  could  have  done  to  pre- 
vent the  Injury.  He  was  then  asked  on  cross- 
examination  this  question:  "If  they  had  a 
bridge  down  there  that  was  in  good  condition 
there  would  not  have  been  any  damage?"  to 
which  the  court  sustained  an  objection  that  It 
was  incompetent,  irrelevant,  and  immaterial. 
There  are  a  number  of  reasons  why  the  con- 
tention that  this  was  error  cannot  be  sus- 
tained. There  was  no  evidence  to  show  that 
tbe  bridge  was  Insufficient  or  defective  ex- 
cept as  It  became  Insufficient  by  reason  of 
what  the  Jury  find  was  an  unprecedented 
flood.  Nor  was  it  alleged  In  the  petition  that 
the  bridge  was  defective^  Again,  the  plain- 
tuts  cannot  complain  of  the  ruling  for  tbe 
reason  that  the  Jury  retnmed  a  general  ver^ 
diet  in  their  favor  as  well  as  a  special  find- 
ing that  the  bridge  was  Insufficient  For  still 
another  reason  the  ruling  ooold  in  no  event 
bave  been  prejudicial.  The  same  wltn^ 
(apparently  wUIb  being  CTOss-auunined, 
though  tbe  abstract  la  not  entirely  (dear  In 
this  respect)  bad  already  testified  that  If  tbe 
brUge  had  been  In  pzoper  condition  when 
he  w&at  there,  be  would  not  hare  told  the 
men  not  to  go  across  with  the  train;  and 


that  the  only  reason  he  did  not  get  the  cattle 
across  was  the  condition  of  the  bridge  which 
did  not  permit  the  train  to  cross  In  safety. 

[2]  2.  Plainly  It  was  the  duty  of  the  court 
to  render  Judgment  in  defendant's  favor  on 
the  special  findings.  The  negligence  whit* 
the  Jury  find  was  the  cause  of  the  Injury  was 
not  pleaded.  The  negligence  relied  upon  in 
the  petition  was  not  proved.  The  n^lgence 
alleged  was  the  selection  by  the  defendant  of 
land  tor  its  right  of  way  unnecessarily  close 
to  tbe  bank  of  a  swlf t-flowlng  and  dangerous 
river,  the  failure  to  protect  its  roadbed  by 
riprap  work,  and  wantonly  and  carriessly 
moving  the  cars  with  plaintiffs'  cattle  from  a 
place  of  safety  to  a  point  on  defendant's 
track  where  tbe  road  settled  and  gave  way. 
The  only  refereaice  in  the  petition  to  the 
bridge  over  Turkey  creek  is  an  averment  that 
a  part  of  the  bridge  had  already  washed  out 
when  the  defendant  attempted  to  move  the 
train  back.  Obviously,  the  Jury  concluded 
(without  any  evidence  on  the  matter)  that 
the  bridge  was  unsafe  before  the  high  water 
came.  Tbe  evidence  was  that  the  bridge  had 
been  there  for  18  years,  and  there  was  no 
evidence  to  show  that  It  was  In  any  respect 
unsafe  or  defective. 

Gven  if  the  petition  had  alleged  that  the 
bridge  was  defective,  the  evidence  shows  be- 
yond question  that  the  insnffldency  of  the 
bridge  was  not  the  proximate  cause  of  the 
loss  of  the  cattle.  The  unprecedented  rise  of 
the  water  in  Turkey  creek  had  undermined 
the  bridge  before  the  train  come  along,  and 
tbe  Jury  could  do  no  less  than  approve  all 
that  the  defendant's  employ^  did  in  attempt- 
ing to  take  the  train  around  by  another  way. 
and,  failing  in  that,  to  get  the  train  upon  a 
higher  track.  However,  under  repeated  de- 
dsions,  tbe  Jury  having  found  that  the  neg- 
ligence consisted  of  something  not  charged 
In  the  petition,  the  defendant  was  entitled  to 
Judgment  for  costs.  See  authorities  dted  In 
the  opinions  in  the  recent  cases  of  McBeth 
V.  Railway  Oo.,  95  Kan.  364,  148  Pac.  eSU; 
Spinden  v.  Rallwar  Ga,  96  Kan.  474,  148 
Pac.  747. 

The  Judgmmt  Is  affirmed.  An  the  JTustlces 
concurring. 


WICHITA  UNION  TERUINAX  BY.  CO.  v. 
KANSAS  OITT,  M.  &  O.  B.  GO. 
(No.  20883.) 

(Supreme  Court  of  Ka^isas.    Bfarch  10,  1917. 
Rehearing  Denied  April'  iS,  19170 

(Svllabua  hi  the  Court.) 

1.  OOBFOKATIONS  ^90(S)  —  SDBSCBIFTIOH  Or 

Stock— LiABiLiTr  to  Pat— Pz^oinqs. 
The  pleadings  held  suffident  to  present  ao 
issue  whether  a  liability  to  pay  an  overdue  sab- 
scripticu  was  imposed  by  toe  purchase  of  cor- 
porate stock,  irrespectire  of  any  express  agree- 
ment to  do  ao. 

[Ed.  Note.— For  other  cases,  see  OorporadoasL 
Cent  Dig.  H  40ft-410.] 
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2.  oorpoxatiora  ^144  —  subsoioftton  to 
Stock—Election  to  Hold— Liabujtx. 

Where  one  has  acquired  poBsesaion  of  cor- 
porate Btodc  under  such  circamBtances  that  he  is 
at  liberty  to  reject  the  title,  or  to  h<Ai  it,  any  act 
in  his  oealingB  with  the  company  which  shows 
an  election  <^  the  latter  course  is  sufficient  to 
render  him  liable  upon  an  unpaid  subscription, 
although  no  transfer  has  been  made  on  the  books. 

[Ed.  Note.~For  other  cases,  see  Oorporations, 
Oent.  Dig.  91  039-581.] 

3.  CORPORACIonS  «=900(1)  —  Stdcshouikbs' 

LiABiLiTT— Unpaid  SuBscsipnon  —  Jubib- 

DICTION. 

A  reservation,  io  a  decree  for  the  sale  of 
an  the  assets  of  a  cotporatim,  of  jarisdiction 
to  determine  sad  enforce  any  liaUlitfes  assomed 
br  the  purchaser,  does  not  deprive  another  court 
of  jurisdiction  to  try  out  the  guestioo  whether 
such  pnrdia&er  has  become  liable  for  the  un- 
paid sul»cripti(m  to  cnporate  stock  Indnded  in 
such  anets,  19  having  subsequently  elected  to  be 
treated  as  the  owner  of  such  stock. 

[Ed.  Note.— For  other  cases,  see  Corporatioos, 
Cent.  Dig.  SS  38S,  880-388.] 

4.  GONTBACTS  *=9l8— STTBSCBIPXIOM  TO  STOCK 
— OPEBB— PATMENIV-IJPITEE. 

A  letter  writtrai  by  a  committee  tn  behalf  of 
a  railroad  oon^any  to  another  cMporation,  held 
to  amount  to  such  an  offer  to  deliver  its  notes  in 
settlement  of  an  unpaid  subscription  fo  stock  of 
such  corporation  in  its  pofAession  as  upon  ac- 
ceptance to  constitute  a  contract. 

CEd.  Note.— For  other  case*,  set  Ocmttaets, 
Cent.  Dig.  S{  49-S6.] 

5.  Gortbaots  ^»19— SuBBOBipnoK  TO  Stock 

— COKTBACT  FOE  PaTMBNT— CONSIDEEATION. 
A  letter  from  the  railroad  company  to  such 
corporation,  signifying  a  purpose  not  to  con- 
tinue an  arrangement  whloi  would  presumably 
make  nadi  stock  of  greater  value  to  It,  held  not 
to  amount  to  a  withdrawal  of  the  offer,  the  right 
to  vote  the  stock  and  draw  dividends  upon  it 
furnishing  a  sufficient  consideration  for  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  SS  57-60.] 

6.  COBPOBATIONB  <=s>8S  —  Unfajd  Subsobip- 
TioN— Offeb  of  Payment— Acceptance. 

ITie  delay  in  acting  upon  such  an  offer  fceW 
not  to  have  been  so  great  as  to  prevent  a  con- 
tract resnlting  from  its  acceptance. 

[Eid.  Note.— For  other  oases,  see  Corpora tionu. 
Cent.  Dig.  SS  337-364,  425-428.] 

7.  Appeal  and  Eebob  «s»1050(1}— Hakuuss 
EiBBOs— Aduisbxon  of  Btidenoe. 

Evidence  objected  to  held  to  have  been  either 
admissible  or  nonprejudicial. 

[Eid.  Note.— I^r  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1068,  1008^  4153.  41A7.] 

Appeal  from  Dlatrlct  Court,  Sedgwick 
Goimty. 

Action  tbe  WIdilta  Union  Tenolnal 
Bailway  Oompany  against  the  Kansas  Clt7. 
Mexico  &  Orient  Bidlroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  ai>peals. 
Affirmed. 

John  A.  Eaton,  D.  W.  Eaton,  and  H.  J. 
Eaton,  all  of  Kansas  City,  Mo.,  and  Holmes, 
Yankey  &  Holmes,  of  Wichita,  for  appellant 
Stanley,  Tennilion,  Evans  &  Carey  and  W.  F. 
Ulleston,  all  of  WKMta,  for  appeUee. 

SiASQN,  J.  The  Wichita  Union  a>armlnal 
Bailway  Company  was  oi^nlKOd  under  the 
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laws  oi  Kansas  for  tbe  pnrpoae  of  acqulrinc 
and  niainbiifiiwB  at  Wlditta  JolBt  terminal 
fadlltleB  for  four  railtoads,  Indndtng  that 
of  the  Kansas  City,  Hexloo  ft  Orient  SaU- 
way  Oompany.  Sopscrlptlons  to  tts  stock 
were  made  In  bdialf  of  tbe  four  oompanles 
In  equal  shares,  and  the  stock  was  Issued  ae* 
cordlngty.  On  April  18.  1911,  a  call  was 
made  for  a  payment  of  10  pa  eent  M  tike  par 
ralne  of  tfie  stock,  to  wlileh  an  tbe  holders 
responded.  On  October  27.  1911.  a  fnrtber 
assesammt  of  940  a  Aare  was  m^ade,  anxnint- 
ing  to  $10,000  for  each  company,  which  was 
paid  by  all  excepting  tbe  Orient  Baltway 
Company.  A  Unl<Hi  Station  was  built,  wtaidi 
was  nsed  by  the  fOnr  companleB  referred  to 
under  an  operating  agreement  by  which  tbey 
contributed  equally  to  the  expenses  and  shar- 
ed equally  in  the  revenne.  These  four  com- 
panies united  In  a  stock  trust  agreonent  by 
which  they  pledged  the  stock  as  collateral 
aecurlty  to  the  trustee  of  the  mortgage  secur- 
ing the  bonds  of  tbe  Terminal  Company.  On 
July  16,  1914,  all  tbe  aasets  of  the  Orient 
Railway  Company  were  a<dd  under  a  decree 
of  the  federsd  district  court  to  a  new  corpo- 
ration known  as  tbe  Kansas  City,  Mexico  & 
Orient  Railroad  Oon^ny.  On  October  29, 
1914,  a  letter  was  written  to  the  treasurer 
of  the  Terminal  Company,  by  a  committee 
representing  the  Orient  Railroad  G<Knpany, 
offering  to  turn  over  some  two-year  gold 
notes  of  the  latter  company  at  par  in  pay- 
ment of  tbe  overdue  stoCk  snbscription.  Ne- 
gotiations followed  which  the  Terminal  Com- 
pany regards  as  having  culminated  in  an  ac- 
ceptance of  the  proposition.  Tbe  Orient 
Railroad  Company  contends  that  the  offer 
was  withdrawn  before  Its  acceptance.  The 
Terminal  Company  brought  this  action 
against  the  Orient  Railroad  Company  for 
$10,000,  alleging  that  to  be  the  value  of  tbe 
gold  notes.  A  bearing  was  had  dilefly  npcm 
an  agreed  atatemoit  The  plaintiff  recover- 
ed a  Judgment,  from  whidi  the  defendant  ap- 
peals. 

The  case  turns  chiefly  upon  the  effect  of 
the  negotiations  referred  to,  which  were 
wholly  In  writhig.  On  October  23,  1914,  the 
board  of  directors  of  tbe  Orient  Batlroad 
Company  ad<q>ted  a  resolution,  whicib  was 
recorded  In  these  words: 

"Thereupon  a  resolution  was  offered,  and  on 
motion,  duly  seconded  and  unanimously  car> 
ried,  by  which  the  president  of  the  company  and 
Mr.  Moore  were  authorised  to  negotiate  with  the 
Wichita  Union  Terminal  Railway  Company  for 
settlement  of  the  claim  of  the  company  for  un- 
paid balance  of  ten  thousand  dollars  4S10,000.00) 
due  it  on  subscription  of  tbe  Kansas  City,  Mexi* 
CO  &  Orient  Railway  Company,  said  settlement 
to  be  miide  in  two-year  6  per  cent,  grfd  notes  of 
this  company,  if  pos^bte ;  or  if  not,  then  in  cash 
to  be  paid  in  installments  from  time  to  time, 
upm  the  best  possible  terms." 

On  October  29,  1914,  this  cnnmtttee  wrote 
to  the  treasurer  of  tiie  Terminal  Company. 

aaying; 
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"With:  regard  t«  the  uapcid  balanoe  on  Oriwt 
subBcriptioti:  We  vonld  like  very  tonch  to  get 
thia  matter  cloeed  op  and  out  of  the  wsy,  bnt, 
as  yon  know,  onr  earnings  are  very  small— bare- 
ly suflkient  to  meet  operatii^  expenses  and  oth- 
er charges,  cMuequoitly  we  axe  unable  to  make 
the  payment  out  of  earnings.  We  have,  how- 
ever,  some  two>year  6  per  cent,  gold  notes,  dated 
April  80,  1914,  and  we  would  be  pleased  to  tota 
over  to  Tour  company  enough  oi  these  notes  at 
par,  with  indorsement  of  Interest  paid  to  date 
of  settlement,  to  pay  tbe  face  value  of  the  datan. 
For  your  iiifonnation  win  say,  these  notes  are 
a  part  nf  the  $6,000,000  two-year  f<Ai  notes  is- 
sue of  the  reorganized  railroad  company  and  are 
secured  by  a  pledge  of  all  of  the  outstanding 
stock  (eicept  qualifying  shares)  and  of  all  of  the 
fssned  and  outstanding  bonds  of  ihe  railroad 
company.  We  would  be  pleased  to  have  you  con- 
sider this  proposittoo,  and  advise." 

Zn  a  reply  written  on  November  5, 1914,  the 
treasurer  of  the  I^ermlnal  Company  said: 

"I  do  not  know  anything  about  the  market 
value  of  the  notes  referred  to^  and,  as  the  other 
three  owning'  lines  have  paid  their  stcxA  as- 
sessment in  nill,  it  hardly  seems  prtqxir  for  me 
to  accept  anything  but  the  cash  in  this  case. 
*  *  *  I  shall  be  glad  to  submit  your  proposi- 
tion to  tiie  various  directors  at  the  next  meeting, 
if  It  is  the  best  offer  you  can  make." 

On  Vofetatoec  6,  1914,  tbe  president  of  tbe 
Orient  Railroad  Company  answered: 

"Admowleddng  reccdpt  of  your  letter  €i  the 
6tli  instant,  me  O-570,  have  to  say,  the  settle- 
ment pn^tosed  in  my  letter  of  the  29th  ultimo  is 
really  the  only  one  which  we  oan  make  at  thia 
time,  and  I  trust  that  the  directors  may  see  their 
Way  dear  to  accept  the  same." 

On  January  18,  1915,  tbe  directors  of  tbe 
Terminal  Company  voted  to  accept  the  oSer 
of  tbe  Orient  Railroad  CoDq>any  to  deliver 
the  gold  notes  In  settlement  of  the  tinpatd  as- 
sessment, and  notice  thereof  was  at  once  giv- 
en. In  the  meantime,  however,  on  January 
2,  1915,  this  letter  bad  been  sent  by  the  Orl- 
ent  Railroad  Company  to  the  Terminal  Com- 
pany: 

'The  Kansas  Ctty,  Mexico  &  Orient  Railroad 
Company  acquired  all  of  the  property  of  its 
predecessor,  tfie  Kansas  CSty.  Mexico  &  Orient 
Bailway  Company,  under  a  decree  ot  foredosure 
in  the  District  Court  of  the  United  States  for 
the  District  of  Kansas,  First  Division,  In  the 
suit  therein  pen^ng  of  Oke  United  States  & 
Hszican  Trust  Company  et  at,  Complainants, 
T.  Kansas  City,  Mexico  ft  Orient  Bailway  Com- 
pany et  al..  Defendants,  being  equity  conaolidat- 
ed  cause  No.  1262.  In  subrnvision  18  of  said 
decree  it  was  provided:  "That  the  ptirchaser 
shall  have  the  option  to  be  exercised  within  six 
months  from  and  aftw  the  sale  of  adopting  or 
repudifiting  any  or  all  executory  contracts  ot 
the  railway  company.'  You  are  further  ad- 
vised that  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  was  the  purchaser  under 
said  decree  and  acquired  the  said  property  sub- 
ject to  and  governed  by  the  said  provision  in  said 
decree  as  well  as  each  and  all  oiE  the  oth^  pro- 
visimis  in  said  decree  contained.  Within  the 
provisions  -of  said  decree  and  within  the  time 
therein  specified  the  Kansas  City,  Mexico  & 
Orient  Railroad  C<»npany  hereby  gives  notice  of 
its  intention  to  cancel,  and  the  cancellation  or 
repudiation  of  the  certain  operating  agreement 
betwera  the  above-named  companies  and  the 
Kansas  City,  Mexico  &  Orient  Railway  Compa- 
ny covering  the  Union  Station  and  properties  of 
the  Wichita  Union  Terminal  Railway  Company 
at  Widiita,  Kansas,  as  well  as  all  other  con- 
tracts undertaking  promises  or  agreements  in 
etmnectloa  widi  said  Unftm  Station  or  the  opov 
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■ation  thereof,  the  said  cancellaticm  to  take  effect 
upon  the  service  ot  this  notice  or  under  and 
pursuant  to  such  arrangements  as  the  parties 
n»S  mutually  agree  upon.  ^Diis  notice  is  served 
pursuant  to  the  actiw  of  the  proper  officers  and 
authorities  of  the  Kansas  City,  Mexico  &  Orient 
Railroad  Company  heretofore  duly  taken." 

On  December  18,  1914,  a  draft  made  upon 
the  Orient  Railroad  Company  by  the  treasur- 
er of  the  Terminal  Company  for  a  part  of 
the  taxes  of  that  y^r  was  refused  payment; 
the  refusal  being  based  upon  "n^otlaticHU 
for  disaffirmance  of  .contract." 

[1]  !•  The  defendant  maintains  that  no 
reoovery  can  be  bad  by  tbe  plaintiff  unless 
a  contract  reaulted  tram  tbe  ofter  and  ac- 
ceptance  referred  to,  because  its  pleadings 
iHresanted  no  other  theory.  Tbe  pedLtion, 
however,  alleged  that  all  the  prwerty  of  tbe 
OtleDt  Railwaj  ComoKuy,  Including  tiie  stock 
in  Qw  Terminal  Company,  bad  been  purdiased 
fbr,  and  been  tafe«D  pessessioD  ot  by,  the  de- 
fendant. This  -  waa  a  sufficient  allegatiui 
when  not  attacked  by  motion,  that  tbe  de- 
fendant bad  accepted  the  ownership  of  the 
stock,  and  therefore  had  become  chargeable 
with  the  iiiu>aid  aeaeeament  against  it 

[2]  2,  A'tnuHfer  ot  coiporate-stoA  on  the 
books  of  the  company  ordinarily  ia  necessa- 
ry to  relieve  tbe  seller  from  UabUlty  upon 
bis  sub8Cx4>tlon,  and  may  be  neceasaxy  to 
render  tbe  buyer  chargeable  therefor.  1  Ckmk 
on  Corporations  (7tb  fid.)  S  258,  p.  737.  But 
erven  where  aocb.  transfer  has  not  been  made, 
U  the  c<N(porattoin  and  the  buy  w  by  any  un- 
equivocal act,  audi  as  Cba  paymttt  and  ac- 
o^ptanee  ct  a  dividend,  Indicate  a  reoogni- 
tion  of  his  having  become  a  stockholder,  the 
seller  la  released  and  the  buyer  beoomea  11- 
aUe.  1  Cook  on  Oozporattons  (7th  Ed.)  S 
258,  p.  789;  Note,  X4  Ann.  Oas.  898,  900: 
Foster  V.  Row.  120  Mich.  1,  16,  79  N.  W.  696, 
T7  Am.  St.  R«p.  ti66.  See,  also,  Boblnsmi 
Pettlt  Co.  V.  Bapp,  160  Ky.  445,  160  S.  W. 
869;  BostlDg  v.  Northern  Trust  Oo^  61  Minn. 
307,  63  N.  W.  721.  ^ 

Granting  that  the  mere  taking  physical 
poesesslwi  of  the  stock  by  the  Orient  Rail- 
road Company  did  not  make  it  q  stockholder 
in  the  Terminal  Company,  its  offer  to  pay 
the  overdue  SnbscrUition  showed  an  election 
to  regard  itself  as  the  owner,  and  the  Termi- 
nal Company  recognized  its  title  when  It  de- 
manded payment  from  it  Tbere  was  evi- 
dence that  after  entering  upon  tbe  operation 
of  tbe  railroad  the  defendant  received  pay- 
ment' of  the  share  of  tbe  revenue  ot  the  Un- 
l<Hi  Station  which  by  the  terms  ot  the  operat- 
ing agreanent  waa  to  be  paid  to  tbe  Orient 
Railway  Company.  This  was  as  much  a 
recognition  of  that  company's  ownen^p  of 
the  stock  as  the  payment  and  acceptance  of 
a  Terminal  Company  dividend  would  have 
been,  if  ownership  of  st6ck  in  that  corpora- 
tion is  regarded  as  essential  to  a  participa- 
tion in  the  operating  agreement  We  think 
tbe  trial  court  was  Justified  In  holding  the 
defendant  liable  on  tbe  theory  that  It  was 
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the  purcbaser  of  the  stock,  whether  or  not 
a  contract  was  made  to  deliver  the  gold 
notes.  This  concluslra  Is  strengthened  If  the 
connection  between  the  two  matters  Is  deem- 
ed to  be  so  Intimate  that  stoch  In  the  Termi- 
nal Company  would  not  be  an  object  to  any 
owner  except  one  who  had  the  prlTilege  of ; 
using  the  Union  Station. 

[S]  3.  It  Is  argued  that  the  state  court 
cannot  determine  the  matter  of  the  defend- 
ant's liability  on  this  basis,  because  the  fed- 
eral court  reserved  Jurisdiction  of  aoch  ques- 
tions. The  federal  court  reseired  Jurisdic- 
tion to  determine  and  enforce  any  liabilities 
assumed  by  the  purchaser  under  the  terms 
of  the  decree.  But  the  liability  of  the  de- 
fendant on  the  theory  suggested  Is  based,  not 
on  its  having  purchased  the  property  of  the 
Orient  Railway  Company,  and  thereby  hav- 
ini  become  chargeaUe  with  Its  obligations, 
but  upon  its  baying  cbosen,  after  such  pur- 
dUM,  to  be  r^rded  as  the  owner  of  the 
ritock  on  which  the  subscription  had  not  been 
paid. 

[4]  4.  The  defenaant  asseiti  that  the  tot- 
cer  of  Octobw  28,  WM,  was  not  an  offer  the 
acceptance  <tf  wtalcfli  windd.  constitute  a  eon- 
teaet;  that  the  reeolation  of  October  2Mh 
did  not  anttaoilBe  the  committee  to  oonclade 
a  settlement,  but  merdy  to  conduct  negotia- 
tions subject  to  the  final  approval  of  the  dl- 
rectors.  We  think  the  language  of  the  reso- 
lution authorizing  the  committee  to  negotl- 
ate  for  a  settlement  "to  be  made  ia  two- 
year  0  per  cent  gold  notes  of  tbls  omnpany, 
if  possible,"  ImtfUed  that  It  was  empowmd 
to  make  a  definite  ofter  to  setUe  on  the  basla 
indicated.  Moreover,  the  petition  alleged 
that  the  ctnunlttee,  "duly  authorized  to  act 
tor  the  defei^lant,"  made  the  imvosltton  re- 
ferred to,  which  was  a  definite  offer  to  de- 
llTCT  the  gold  notes  In  payment  of  the  claim, 
and  the  allegatloa  of  authority,  not  having 
been  dmled  under  oath,  must  be  taken  to  be 
true. 

[9]  6.  We  do  not  i^^ard  the  letter  of  Jan- 
nary  2d  as  amounting  to  a  withdrawal  of  the 
offer  to  pay.  the  assesnnent  with  gold  notes. 
It  does  not  In  terms  r^er  to  that  matter, 
but  states  that  the  Orluit  Railroad  Company 
cancels  and  repudiates  the  operating  agree- 
ment, *'as  well  as  ell  other  contracts  under- 
taking promises  or  agreements  in  connection 
with  sold  Union  Station  or  the  operation 
thereof."  The  reference  In  the  quoted  clause 
Is  clearly  to  contracts  made  by  the  Orient 
Railway  Company,  such  as  the  stock  trust 
agreement.  These  the  letter  undertakes  to 
cancel  and  repudiate  under  the  authority  of 
the  portion  of  the  decree  which  it  correctly 
quotes,  but  It  does  not  purport  to  withdraw 
the  offer  which  the  Orient  Railroad  Company 
had  made  to  deliver  its  sold  notes  in  pay- 


ment of  the  stock  subscription.  In  behalf  of 
the  defendant  it  is  argued  that  its  decisIOD  to 
end  its  connection  with  the  Union  Station  and 
the  contracts  relating  thereto  practically  de- 
stroyed the  subject-matter  of  Ite  offer  made 
to  the  Terminal  Company.  In  order  to  avail 
Itself  of  the  provision  of  the  decree  allowing 
tbe  purdiaser  of  the  property  of  the  Orient 
Railway  Company  six  months  within  wbidt 
to  adopt  or  repudiate  ite  existing  executory 
contracts,  it  would  seem  that  the  new  com- 
pany was  required  to  elect  once  for  all  which 
it  would  do;  that  when  it  accepted  an  ad- 
vantage under  sach  a  contract,  or  in  any  way 
asserted  successorshlp  to  the  rigbte  of  tbe 
old  company  with  respect  thereto,  it  commit- 
ted Itself  finally  to  the  adoption  of  the  con- 
tract, and  could  not  thereafter  repudiate  the 
corresponding  obligations;  that  in  accepting 
a  part  of  the  revenue  of  the  Union  Station 
it  had  adopted  the  operating  agreesnent ;  and 
that  in  olTerlng  to  turn  over  Ita  gidd  notes  in 
payment  ot  the  anbscrlpUon  It  had  delhiltely 
elected  to  retain  the  owaeiship  of  tbe  stock, 
and  to  assume  the  bardcms  incidental  there- 
to. But  In  any  event  the  offer  to  pay  tbe 
assessmoit  was  not  necessaiUy  bound  up 
with  the  contra cte  relating  to  the  station. 
The  right  to  use  the  station  may  have  been 
one  of  the  principal  advantages  of  the  owner- 
ship of  the  stock,  but  witti  that  elenmit  elim- 
inated, there  was  no  want  of  consideration 
for  tbe  payment  of  the  snbacrtptlon.  The 
right  to  vote  the  stocik  and  the  li^t  to  re- 
ceive dividraids  were  snffi(dent  to  conatttnte 
a  legal  consideration,  and  these  rights  could 
only  be  acquired  by  the  payment  of  tbe  ae- 
aessmcmt 

[I]  &  A  foither  arsumoit  la  made  that  If 
the  letter  of  Octolwr  20tb  was  an  offer  to 
entmr  Into  a  cmtract.  It  was  not  accepted 
within  a  reasonable  time.  Tbe  treasurer  of 
the  Terminal  Company  In  raying  to  tbe 
letters  said  that  tbe  proposition  would  be 
laid  before  the  directors  at  their  next  meet- 
ing. No  objection  was  made  to  this  arrange- 
mmt  In  fact  the  letter  of  November  6th 
indicated  a  willingness  to  await  the  action  of 
the  directors.  There  Is  nothing  to  suggest 
that  the  directors'  meeting  of  January  I3tb 
was  not  the  first  that  was  held  after  the  re- 
ceipt of  the  proposal.  We  do  not  regard  the 
delay  as  unreasonable. 

[7]  7.  Objection  is  made  to  the  admission 
of  the  evidence  that  tbe  defendant  had  ac- 
cepted a  share  of  the  revenue  of  the  Union 
Stetlon.  If  the  question  whetAer  the  defend- 
ant had  effectually  repudiated  the  operating 
agreement  was  Involved,  this  evidence  was 
relevant  to  that  issue.  Otherwise  it  was  not 
prejudicial. 

The  Jud^ent  is  affirmed.  All  the  Jus- 
tices concurring. 
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8IATB  T.  HOWLAND.  (No.  20980.) 
<Sopnnie  Court  of  Kanaas.    Marcli  10,  I&IT. 
B«hearinK  Denied  April  13.  1917.) 

fSyUabui  by  the  Court.} 

1.  CaiHinAi.  Law  ^s»114&— Appbad— Dibobb- 
TioN  or  Trial  Ooubt— Indobsbment  ot  In- 

FOBICATION. 
The  belated  iDdoraement  of  namee  of  wit- 
nesses upon  an  iBformation  charging  a  criminal 
offense  is  a  matter  within  the  sound  discretion 
of  the  trial  court:  and,  wh»e  it  does  not  clearly 
appear  that  the  defenitont  was  prejadiced  there- 
by, the  granting  of  permisaion  to  indorse  the 
names  oi  witnesses  on  the  information  when 
the  caas  is  called  for  trial  is  not  error. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8000-3052.] 

2.  CBuniAL  Law  «s»116eC2)— AFniAL— Suv- 

riOIENCT  or  EVIDENO— RKVEBSAt. 
When  direct,  poeitiTe,  and  legallv  sufficient 
testimony  to  support  the  criminal  charge  stat- 
•ed  in  an  information  has  been  introduced  in 
«fideiice,  the  fact  that  certain  teaturee  of  some 
merdy  corroborative  evidence  also  introduced 
over  objection  were  incompetent  is  not  ordi- 
narily of  such  gravity  aa  to  necessitate  a  re- 
veraal  of  the  judgment. 

[Bd.  Note.— For  other  cases,  se«  Orindnal 
Law,  Cent  Dig.  |  3188.] 

■8.  Cbdhnal  Law  «s»960<4)  —  Pbcpakation 

roE  DEraNSB— PbEVERTION— BVIDEHCE- 
The  evidence  urged  In  support  of  a  motion 
for  a  new  trial  examined,  and  held  to  show  that 
puties  interested  in  the  prosecution  prevented 
the  defendant  from  making  effectual  prepara- 
tion for  his  defense  and  that  the  result  depriv- 
ed him  of  a  fair  and  impartial  trial. 

[Ed.  Ifote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2ST6.] 

Bnrch,  Mason,  and  Bfarafaall,  JJ.,  dissenting. 

Appeal  from  District  Court  Riley  County. 

Ed  Howland  was  oouTlcted  of  statutory 
rape,  and  he  appeals.  Berersed,  and  new 
trial  awarded. 

F.  L.  WUUanu,  «C  Caay  C^ter,  A.  M.  Jobn- 
«toii,  of  Manhattan,  and  a  Tlnoent  Jones,  of 
Clay  Center,  for  igweUant  B.  M.  Brvwstw, 
Atty.  Gen.,  and  J.  B.  Brooks,  oC  Sedan,  for 
'tii9  State. 

DAWSON,  J.  Tbe  plaintiff  was  ooovlcted 
of  Btatatorjr  rape,  and  ai^eals.  The  errors 
Assigned  wlU  be  noted  tn  the  order  presented. 

[1]  The  first  and  second  of  these  are  found- 
ed on  the  indorsement  on  the  Infonuatlim 
the  names  of  wttDesses  for  the  state  after 
tbe  case  was  called  for  trial.  The  connty 
attorney  explained  that  he  did  not  know  that 
these  parties  bad  knowledge  of  facts  ma- 
terial In  the  case  untU  April  17,  1916,  which 
was  apparently  about  the  time  the  case  was 
called.  This  statement  he  later  qoallfled 
saying  that  he  had  learned  sooner  about  two 
of  the  witnesses,  but  had  until  then  no 
_portunlty  to  get  the  court's  permission  to 
indorae  tb^r  names.  This  Is  hardly  a  seri- 
ous matter.  No  prejudice  to  defendant's 
rights  is  shown.  State  v.  Morton,  B8  Kan. 
.888,  62  Pac.  890 ;  State  v.  MUIer,  8S  Kan. 
810.  SyL  5,  U7  Pac  8M. 

[S]  Tbe  next  error  ni«ed  r^tes  to  the 


admlafcioft  of  lAcdn^peteiat'  testUniay.  -  Tbe 
prosecutrix  was  -  penuttted  to  tatitf  that 
certain  written  notes  from  defendant  bad 
been  Teceived  by  her,  one  -directly,  and  an- 
other handed  to  her  by  her  sister.  Another 
witness  had  been  pomltted  to  read  tbe 
notes.  There  is  some  merit  to  tbe  contention 
that  the  prosecutrix  was  not  shown  to  be 
mnupetent  to  give  her  ophdon  that  the  hand- 
writing in  the  notes  was  Identical ;  and  tbe 
witness  who  bad  been  permitted  to  read  their 
c<mtents  did  not  know  whether  the  defendant 
had  written  them  or  not  It  is  also  true  Chat 
the  sister  of  the  prosecutrix  did  not  know 
whether  the  note  delivered  defendant 
to  her  and  banded  by  her  unreadto  tbe  pros- 
ecutrix contained  any  writing  or  not 

It  Is  ctmtended  that  tbe  principle  dedared 
in  Stevens  v.  State,  50  Kan.  712,  82  Pac. 
860^  WAS  violated  in  this  case.  There  the  bn- 
portiuit  question  was  whether  the  letter  bad 
been- written.  Here  there  is  no  doubt  that 
letten  or  notes  were  written  from  defmd- 
ant  to  tbe  proaeontilz,  but  the  criticism  is 
that  the  witnesses  were  not  shown  to  be  com- 
petmt  tb  testify  that  they  were  In  tbe  same 
faandwrftlng,  ttiat  the  sistier  of  tiM- prosecu- 
trix did  not  know  tbe  contents  of  the  note  re- 
ceived 1^  her  fiwm  defendant  few  delivoy  to 
the  prosecutrix,  and  fliat  the  ccaifldante  wbo 
was  permitted  to  read  the  notes  did  not 
know  whether  defendant  was  tbe  author  of 
them. 

The  court  does  not  think  these  matters 
are  of  sUBBdent  consequence  to  disturb  the 
result  It  thinks  it  onUkeiy  Uiat  tbe  jury 
attached  much  importance  to  tUa  phase  of 
the  evidence,  which  was  only  intended  to  cor- 
roborate tbe  positive  testimony  of  tbe  prosecu- 
trix, so  far  as  to  show  some  unusual  degree 
of  intimacy  between  her  and  the  defendant 
Her  testimony  did  not  need  corroboration,  If 
the  Jury  saw  fit  to  believe  her  eridenee  on 
tbe  main  facts.  Counsel  urge  that  her  story 
was  Bo  Improbable  that  it  did  need  corrobora- 
tion. We  see  nothing  improbable  about  it 
Doubtless  she  gave  birth  to  a  child.  Doubt- 
less she  was  not  of  age.  Doubtless  she  was 
not  married.  And  thus  doubtless  the  state 
law  had  been  violated  upon  her  person.  She 
says  It  was  done  by  tbe  defn^ant  "A 
charge  easy  to  m^ce  and  hard  to  disprove," 
says  her  counsel.  True.  And  since  tbe  tk- 
fense  Is  s^dom  or  never  conmltted  before 
witnesses,  the  offense  te  also  liard  to  prove 
by  any  corroborative  evidence.  The  offense 
would  ordinarily  have  to  go  unpunished  un- 
less tbe  positive  and  uncorroborated  evidence 
of  tbe  proseciUrix  were  sufficient  Such 
slight  additional  evidence  as  the  passing  of 
notes  between  the  parties  may  be  taken  for 
what  It  is  worth,  although  it  would  be  proper 
for  the  trial  court  to  limit  Its  significance 
under  proper  Instructions. 

In  this  connection ,  It  ml^t  as  well  be 
frankly  avowed  that  appellate  courts  In  this 
day  and  generation  are  strongly  disinclined 


AsBTor  other  uasis  we  same  tople  aad  KBF-NVUBBB  la  all  Ker-Nwahsrsd  DlteitB  and  ladextt 
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to  oTertnm  just  Judgmenta  in  aimbal  cases, 
and  that  maoy  such  errors  as  would  reverse  a 
Judgment  20  or  30  years  ago  are  given  far 
less  potency  in  onr  time.  If  this  tendency 
should  prove  to  be  harmful  it  will  doubtless 
be  dtecked  by  stricter  indldal  Interpreta- 
tion or  by  leglslatiTe  decree,  but  the  flood 
of  decisions  handed  down  every  month,  in 
half  a  hundred  Jurisdictions  in  this  republic, 
shows  no  present  incUnatlon  to  call  a  halt 
in  the  tendency  to  brush  aside  technical  er- 
rors where  the  appellate  ooort  has  no  mis- 
giving as  to  the  Justice  of  the-  net  result. 
Sometimes  fliese  technical  errors  are  dis- 
posed of  by  Btralned  and  sophistical  reason- 
ing. Other  courts  more  frankly  admit  the 
errors  assigned,  but  refuse  to  attach  to  them 
sufficient  importance  to  disturb  the  Judgment 
Crlm.  Code,  {  39S  (Gen.  St  1900.  §  6867); 
State  V.  Morton,  BO  Kan.  838.  843,  B2  Pac. 
880. 

[3]  A  gUU  more  perplexing  question  arises 
on  the  error  assigned  in  overruling  the  mo- 
tion for  a  new  triaL  When  the  prosecutrix 
was  found  to  be  pregnant  ahe  was  takai  to 
a  hospital  in  Biissoari,  and  when  her  child 
was  bom  It  was  delivered  to  people  in  Iowa, 
who  adopted  it  under  sanction  of  a  Missouri 
court  No  opportunity  was  given  the  defend- 
ant to  learn  the  facts,  to  see  the  child  or 
learn  its  whereabouts,  to  leam  whether  It 
was  bom  normal  or  prematura,  and  to  as- 
certain its  color,  and  In  this  case  that  was 
somewhat  important,  since  its  mother  was 
partly  of  Indian  blood,  and  the  defendant 
Its  reputed  Ibther  under  the  statutory  cha^, 
was  of  .a  dark  complexion.  The  child  has 
since  been  ascertained  to  be  of — 

"  "very  fair,  light  oomplexion,  with  eyes  of  pale 
blue  ecdor,  and  that  it  has  light  auburn  hair; 
that  the  features  and  facial  expressions  of  said 
diild  are  not  In  any  respect  sugciestiTe  of  like- 
ness to  tlie  defeuMut*  And  uie  affidavit 
Clara  Howlend  sets  tarOi: 

"  That  the  appearance  of  said  infant  diild 
is  such  as  to  convince  any  t>«son  seeing  it  and 
teeHug  and  knowing  the  deKodant  and  the  said 
Pearl  Horrell  would  be  convinced  by  sach  sigbt 
the  child,  that  it  is  not  the  child  of  defend- 
ant' 

"  That  the  foster  parents  will  testify  that  in 
their  opinion,  frcm  the  appearance  of  said  child, 
and  from  the  general  condition  and  state  of 
health,  it  was  of  premature  birth.' 

'*  'That  the  foeter  parents  of  said  c^d  would 
be  willing  to  bring  the  said  child  into  court 
and  have  stated  to  affiant  that  they  would  pre- 
sent the  cliild  in  court  if  a  new  trial  in  said 
cause  is  granted.* " 

If  the  diild  was  ivematurely  bom.  Its 
blrtb  would  not  ewrespond  by  natural  gesta- 
tion to  tbd  date  of  the  offense  diarged,  and 
thus  the  fact  of  birth  would  not  c<n-roborate 
the  evldmce  of  the  txtteate  proved  and  for 
whicb  the  defendant  was  convicted.  If  the 
child  was  of  fair  comiAezion  with  pale  blue 
eyes  and  U|^t  anbom  lui,lr,  It  would  be 
somewhat  persoaaiTe  evidence  that  It  was  not 
batten  by  the  defendant,  a  man  ct  dark 
complexion,  nor  bora  of  the  prosecutrix,  who 
was  partly  'of  Indian  blood.  Itierefore  the 
fact  of  Ita  birth  would  ^ve  nothipc  as  to 


the  Illicit  relations  of  prosecutrix  and  defend- 
ant. It  was  not  necessary  for  the  prosecu- 
tion to  show  that  a  child  was  b^otten  or 
bom  as  a  conseqnem%  of  any  Illicit  relations 
between  the  defendant  and  the  prosecutrix ; 
but  since  this  was  done,  presumably  to 
bolster  np  the  testimony  of  tbe  prosecutrix, 
as  she  had  theretofore  been  Intimate  with 
other  males,  the  facts  and  circumstances  at- 
tending the  birth  of  the  child  in  Kansas 
City  should  have  been  ogen  to  investlgatloa 
by  the  frlmds  and  counsel  of  the  defendant. 
The  prosecution  had  Imposed  silence  on  the 
hospital  people  in  Kansas  Olty.  Counsel  for 
defendant  requested  the  ^)ecial  counsel 
for  the  prosecution  "to  put  down  the  bars 
that  yon  have  put  np  *  *  *  so  that  I 
can  have  the  same  access  to  information  that 
yon  have."  The  state's  special  counsel  re- 
plied: "Well,  we  didn't  intend  tliat  you 
should  obtain  It;  we  intended  that  she 
should  be  put  where  Information  shouldn't  be 
obtained."  When  asked  when  the  child  was 
bom,  and  where  It  was.  the  state's  counsel 
replied:  "I  cant  reveal  that;  that  Is  in- 
formation that  you  can't  get" 

Onr  law  requires  that  the  names  of  wit- 
nesses for  the  prosecution  be  indorsed  on  the 
Information.  The  purpose  of  that  Is  to  put 
the  defendant  on  his  guard  against  testimony 
from  th&n,  and  so  that  he  may  have  an  op- 
portunity to  investigate  matters  about  wbldi 
they  may  testify,  aud  to  investigate  its  ac- 
curacy, and  to  seek  evidence  to  counteract  it 
In  substance,  if  not  in  form,  this  principle 
designed  to  protect  the  rights  of  one  accused 
of  crime  was  grossly  violated  by  the  prose- 
cution. 

While  the  general  rule  Is  that  the  propriety 
of  exhibiting  a  baby  to  the  Jury  Is  ordinarily 
irlthin  the  sound  discretion  of  tb^  trial  court 
(State  ex  reL  v.  Browning,  90  Kan.  640,  'U2 
Pac.  67S),  yet  In  this  case  defimdant  or  his 
counsel  should  have  had  opportunity  to  see 
It  to  ascertain  the  facts  of  its  birth,  whether 
It  was  prHnatorely  bora,  whether  It  was  of 
such  pale  blond  C(nnplexi<m  as  to  raise  a 
doubt  about  its  parentage,  and  this  apart 
from  the  nicer  question  ot  Its  facial  line- 
aments cDrreqp<mding  to  tboee  ttf  flw  de- 
fendant 

Counsel  for  the  state  direct  onr  attentlonto 
the  fact  l^t  notwitlistandlng  tlie  obstacles 
which  had  been  raised  to  inrevent  deCmdant 
and  his  counsel  from  Inveetlgatlng  tbeae  dr- 
cumstanccB  and  facts  pertaining  to  the  birth 
of  the  child,  his  counsel  announced  that  he 
would  be  ready  fOr  trial,  and  did  not  make 
an  ai^llcaUon  for  a  continuance.  1^  ab- 
stract reads: 

"Hat  after  having  investigated,  before  he 
left  The  Willows  [the  lying^n  hospital  in  Kan- 
sas City,  Mo.],  he  stated  he  would  be  read^  for 
trial  Stated  this,  not  because  he  had  satisfied 
himself  as  to  the  conditioDS  at  The  Willows,  nor 
aa  to  where  the  baby  was,  but  because  he  had 
gained  all  the  informatioa  that  was  apparently 
available,  and  didn't  know  any  way  that  be 
could  break  through  further  thaa  he  had  tried 
already  to  break  uucongl).** 
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We  think:  tbe  wbtde  record  shows  that  ttie 
deteadant  exwdsed  onasual  dlUgenoft  In 
seeking  to  ftscertaln  the  facts  and  to  prepare 
his  dtfense,  and  that  be  was  prevented  from 
effectoal  pr^taratlon  by  the  drcnmstances 
briefly  narrated  abore;  and  he  conld  not 
asanme  in  advance  that  tbe  facts  so  per- 
tlnadoualy  witbb^  from  blm  before  the 
trial  would  be  need  so  disastrously  against 
him  to  corroborate  tbe  evidence  of  tbe  proe- 
ecntrix.  On  the  broad  ground  that  the  rec- 
ord dearly  dlsdmes  that  the  defoidant  did 
not  have  a  fair  trial,  tbe  judgment  Is  re- 
versed, and  a  new  trial  awarded. 

JOHNSTON,  O.  J.,  and  POKTBB  and 
WEST,  JJ.,  concurring.  BUBOSa  and  MAB> 
SHAJbU  JJ..  dlaaenMiig 

JfASON.  J.  (dissenting).  As  I  read  the  rec- 
ard,  tbe  only  Information  that  was  denied  to 
Qie  d^endant's  attorney  was  tbe  name  of 
tbe  persons  who  bad  adopted  the  child.  Ibe 
withholding  of  this  information  seems  to  me 
to  have  been  entirely  proper.  'Hie  child  was 
mly  abont  a  month  old  at  the  time  of  the 
trial,  and  I  do  not  think  evidence  of  its  ap- 
Xiearanoe  would  have  been  ccnnpetent,  but  If 
the  nqpresentatlves  of  tbe  defendant  were 
oitltlfld  to  an  opportunity  to  see  it,  tbe  fact 
Anms  no  ba^  of  error,  for  so  mn>llc&tt<A 
was  made  to  that  end. 


FABMKRS'  STATB  BANK  v.  SOUUE'ITU 

et  al.   (No.  2(»440.) 
(Supreme  C<onrt  of  Kansas.    March  10,  1017. 
BebearlDg  Denied  April  18,  1917.) 

(BpUaJtut  bv  ihe  Court.) 
AnaCHMEKT   «S3»47(4^  —  ObODNDS— iNlXHDBn 

FnAUD  or  CsEDiioBS— Evidence. 
The  evidence  is  examined,  and  T^eld  soffioient 
to  snstain  a  finding  tbat  the  grounds  stated  in 
the  affidavit  tvt  attachment  were  not  true,  and 
therdFore  the  order  dissolving  the  attacnment 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  U  870-875.] 

Appeal  from  District  (Tourt,  Washington 
County. 

Suit  by  the  Farmers'  State  Bank  against 
Henry  J.  Bchoette  and  Hannah,  Sdinetto, 
with  Attachment  o<  def^dantaf  propwtyt 
Motl<«  to  discharge  attacliment  granted,  and 
plaintiff  appeals.  Affirmed. 

Edgar  Bennett,  of  Washington,  Kaiu,  for 
appellant.  Oharies  SmlUi,  of  WatfilngUm, 
Kan.,  for  appellees. 

PORTEB,  J.  The  plalntifE  bank  brought 
suit  upon  promissory  notes  of  defoidants  and 
procure'd  an  attachment  of  defendants'  prop- 
erty upwi  an  affidavit  allying  that  they  bad 
assigned  and  r^oyed,  and  were  about  to 
transfer,  their  property  and  convert  it  Into 
fftoney  for  the  pnrpoea  of  pladi^  It-  beyond 


the  reach  of  creditors  with  the  Intent  to  hin- 
der, defraud,  and  delay  their  credlt(»s.  The 
defendants  filed  a  motion  to  discharge  the 
attachment  for  the  reasMi  that  tbe  grounds 
stated  in  the  affidavit  were  not  true.  At  the 
hearing  oral  evidence  was  offered  by  both 
parties,  and  the  court  made  the  finding  that 
tbe  grounds  alleged  in  the  affidavit  for  at* 
tachment  were  none  of  them  true  and  the  at- 
tachment  was  dissolved.  Tha  plaintiff  ap- 
peals,.and  tbe  only  CLuestlon  Is  whether  there 
was  evldrace  to  sustain  tbe  ruling. 

Mrs.  Schnette,  as  one  of  tbe  heirs  of  her 
father's  estate,  was  entitled  to  fOiare  in  cer- 
tain real  estate.  The  bank  learned  from  her 
br<^er  and  sisters  that  the  b^rs  ha^  agreed 
among  tb^ selves  tbat  Mrs.  Pet^w,  (me  oC 
tbe  beini,  should  purtdmse  the  Interests  oC 
the  otbwa,  and  that  'deeds  were  iabont  to  be 
made  to  BCrs.  Fetera.  This  was  all  the  in- 
formation the  bank  had  with  refbroice  to  the 
Intentions  of  deftendants  when  tbe  attach- 
ment' suit  was  brought  After  the  suit  bad 
been  etnmnenced,  the  cashier  of  tbe  bank,  who 
made  the  affidavit  and  the  hank's  attoney, 
talked  with  Mrs.  Sdniette.  They  testlfled 
tbat  she  t<Ad  tliem  she  Intended  to  pay  a  por^ 
tlcm  of  her  Indebtedness  to  ttie  bank  and  the 
balance  of  the  debto  owM  by  herself  and 
husband,  and  to  buy  a  team  of  horses.  Mrs. 
Schnette  testlfled,  In  substance,  as  follows: 

"I  had  a  talk  wlOi  Wflscm  and  told  him  what 
I  intended  to  do.  I  said,  'You  know  as  well  as 
I  do  I  have  not  got  enough  horses  or  anything 
to  farm  with.*  So  I  said:  *I  Intended  to 
him  $1,600  and  a  $200  note  that  my  father's 
name  Is  on;  that  made  $1,700.*  And  then  I 
said,  'I  intended  to  pay  tbe  rest  of  my  creditors, 
and.  If  there  was  anything  left,  I  intended  to  get 
a  team,  and  I  intended  to  give  him  security  on 
the  rest  of  the  note,'  I  did  not  t^  Mr.  BoDr 
nett  I  intended  to  buy  a  team.  I  told  him  I 
had  no  team.  I  told  hun  I  Intended  to  pay  one- 
half  of  what  I  owed  him  and  pay  the  rest  of 
my  creditors.  I  have  two  children— one  two 
years  old,  and  one  five  years  old.  I  have  no 
other  pn^ierty  ensipt  my  houseludd  goods." 

Authorities  are  cited  to  the  effect  that  posi- 
tive proof  of  a  fraudulent  Intent  &b  not  neoea- 
sary,  because  tbe  Intent  may  be  Inferred  from 
tbe  acts  and  conduct  of  tbe  party.  Of  course, 
the  intent  with  which  an  act  is  done  is  al- 
ways a  question  of  foct  to  be  proved  as  any 
other  question  of  fact,  by  circumstantial  as 
well  as  direct  evidence.  Olson  v.  Peterson, 
88  Kan.  SCO,  128  Fac.  101.  But  the  trial 
court  saw  and  heard  tbe  witnesses  In  this 
case  and  did  not  infer  frcan  the  acts  and  con- 
duct of  Mrs.  S<^uette  tbat  she  had  any  inten- 
tion to  binder,  defraud,  or  delay  her  credl- 
tofla.  Tbe  undisputed  evidence  Is  tbat  she 
Intended  to  pay  tbe  bank  more  than  half  the 
amount  she  owed  it  and  to  give  security  for 
the  balance.  Suppose  it  bad  been  her  Inten- 
tion to  use  the  entire  proceeds  of  tbe  sale  of 
her  property  In  payment  of  her  debt  to  the 
bank,  and  that  other  creditors  bad  attempted 
to  secure  a  M&i  upon  tbe  property  by  attacb- 
mmt  on  the  ground  tbat  U  was  fraudulent 
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for  her  to  dispose  of  her  prc^rty  with  the 
Intent  to  pay  no  part  of  her  indebtedness  to 
them.  The  bank  would  hardly  dispute  her 
rl^t  in  such  case  to  prefer  It  to  the  excloalon 
of  other  creditors.  An  Inaolvent  debttv  may 
Id  good  folth  prefer  some  of  his  creditors  to 
the  exclusion  of  others.  Tootle,  Hosea  A.  Co. 
r.  GoldweU,  30  Kan.  125,  1  Pac.  329;  Ken- 
nedy T.  Powell.  84  Kao.  22,  25,  7  Pac.  006; 
mUer  T.  UaDUfticturlng  Ool,  53  Kan.  76,  85 
Pac  799. 

It  has  never  been  the  law  that  because  a 
person  is  Indebted  to  a  bank  he  may  not  free- 
ly sell  and  dispose  of  bis  property  notwith- 
standing he  has  no  intentloa  to  use  the  pro- 
ceeds in  payment  of  his  Indebtedness  to  the 
bank.  He  may  in  good  faith  dispose  of  his 
pr(^ierty  for  the  purpose  of  investing  the  pro- 
ceeds lo  other  property  or  In  a  business  en- 
terivise,  or  of  applying  tbe  prooeeds  in  pay- 
ment of  other  debts. 

There  was  abundant  evidence  to  sustain 
the  ruling  dlsdurglng  the  attachment  The 
Judgment  la  aflBrmed.  All  the  Justices  oon- 
cnrrlng. 


JOHNSON  V.  MENNONITE  MUX.  TIBB 
INS.  00.    (No.  20477.) 
(Supreme  Court  of  Kansas.    March  10,  1917. 
Behearing  Denied  April  13,  1917.) 

(Sj/tlabus  b|r  the  Court.) 

1.  iNSiniANCE  «»128(2),  665^.  670  — Mkkt- 

ING  OF  Minds— EVIDENCfi—COKTBAOT. 

The  evidence  and  findings  show  that  the 
minds  of  the  turtles  never  met,  and  hence  no 
contract  between  them  was  ever  entered  into. 

[Gd.  Note.— -For  other  cases,  see  Insurance, 
Cent.  Dig.  H  188,  192,  193.] 

2.  InSUBAROB  «=>323(1)  —  FlSB  INSUBANCE  — 

Bbeaoh  of  Pbovision— Evidbnqb. 
The  policy  submitted  to,  but  not  accepted  by, 
the  i^iaintiff  contained  a  30-day  vacancy  elaose. 
The  findings  and  evidence  indicate  that  this 
clause  was  violated  by  leaving  the  property  va- 
cant for  more  than  30  days,  thveby  av<uding  the 
policy  had  it  been  accepted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Coit;  Dig.  H  764-767,  772-778,  778,  770.] 

Appeal  from  District  Court.  Greenwood 
County. 

Action  by  Gilbert  Johnson  against  the  Men- 
nonlte  Mutual  Fire  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. AiBrmed. 

Howard  J.  Hodgson,  of  Burdca,  for  awel- 
lant  J.  C.  Culver,  of  Yates  Center,  and  W. 
8.  ACariln,  ot  Hnreka,  tat  anMtllee. 

WBST,  J.  This  was  an  aothm  csk  a  policy 
issued  by  the  Mennonlte  Bfntnal  Fire  Insur- 
ance Company  of  Newton.  The  petltkm  al- 
leged the  issnanoe  of  the  ptfllcy,  a  total  loss 
of  the  property,  proof  of  loss,  and  fiUlnre  to 
pay.  The  answer,  In  rabstance,  denied  that 
any  policy  was  erer  Uonwd  to  ov  received  1^ 
tho  plaintur.  It  alleged,  on  the  contairy, 
that  It  was  agreed  between  the  plaintiff  and 


def^dant's  agent  that  a  policy  to  be  issued 
should  be  satisfactory  to  the  former  or  he 
would  not  accept  It  and  would  not  be  reqinli- 
ed  to  take  it,  biU,  if  as  represented  to  him, 
he  would  pay  a  cash  premium  of  $4.35  and 
take  the  policy ;  that,  according  to  the  stat- 
ute and  the  determinatlcm  of  the  directors, 
one-fifth  of  the  preminm  note  should  be  paid 
In  cash;  that  the  defendant  issued  a  p(^<7 
In  accordance  with  a  printed  application,  sent 
the  same  to  the  agent  to  be  delivered  wb« 
he  had  collected  the  cash  premium ;  that  the 
ag^t  sent  the  policy  to  the  plaintiff  by  mall 
for  his  inspection,  and  later,  when  calling  on 
him,  was  told  by  the  plaintiff  that  the  latter 
would  not  accept  the  policy,  that  It  was  not 
as  represented,  and  that  he  did  not  want  it, 
had  not  accepted  it,  and  would  not  pay  for 
It  -,  that  later  he  wrote  the  company  r^udlat- 
Ing  his  note  and  application,  stating  that  he 
would  not  insure  In  the  company  -unless  It 
would  leave  the  vacancy  clause  out  of  the 
policy,  and  If  It  had  the  note  to  send  It  to 
htm;  that  no  payment  was  ever  made  and 
that  no  liability  had  arisen;  farther,  lhat 
even  If  the  policy  had  been  accepted  it  would 
have  been  void  before  the  destruction  of  the 
buildings,  for  the  reason  that  they  were  va- 
cant and  unoccupied  for  more  than  SO  day:< 
prior  thereto;  and  that  no  consrat  In  writing 
to  a  continuance  of  a  30-day  vacancy  dause 
contained  In  the  policy  was  ever  given,  l^e 
reply  reiterated  some  of  the  allegations  of 
the  petition  and  alleged  that  the  plaintiff 
had  never  surrendered'  his  policy  nor  bad  It 
ever  been  canceled  by  the  company. 

In  reply  to  a  letter  rec^ved  from  the 
plaintiff  the  company  wrote  that  It  could 
Issue  a  vacancy  permit  for  90  days,  and,  if 
not  then  occupied,  such  permit  coald  be  re- 
newed; that  in  response  to  bis  desire  to 
have  the  note  returned  It  was  stated  that 
one-flfth  was  payable  cash — 

"but  if  you  wirii  the  policy  canceled  now  and 
the  note  returned,  we  will  coarge  the  costMaarr 
short  rate  as  reauired  by  section  14  of  our  by- 
laws, which  would  amount  to  $8.46.  Upon  re- 
ceipt of  this  amount  and  the  policy,  or,  in  case 
the  policy  cannot  be  found,  the  indosed  slip 
signed  by  you,  we  will  return  your  note.  Bat  if 
you  will  accept  a  vacancy  permit  according  to 
our  rules  and  make  the  reauired  first  nayment 
to  our  agent,  the  policy  will  be  in  force. 

After  the  loss  the  plaintiff  called  on  the 
secretary  of  the  company  for  a  settlement 
and  was  t(Ad  that  he  had  not  made  the  tv- 
Qutred  cash  payment.  The  secretary  tes- 
tified that: 

"He  admitted  that  he.  never  had  paid  any- 
thing and  that  he  did  not  want  the  poucy  under 
those  conditions,  on  account  of  die  vacant  per- 
mit, that  he  wanted  a  policy  that  would  be  in 
force  even  if  the  buildinK  was  vacant,  and,  of 
course,  we  had  told  him  before  in  a  letter,  and 
I  told  bim  at  that  Ume,  Uiat  we  could  not  issue 
such  a  policy,  but  that  we  coold  issue  vacancy 
pennits  tar  a  cwtaln  time." 

Tb»  jni7  fimnd,  among  oOier  tlilnga,  tbat 
Joluuon  stated  that  he  winUd  not  aoe^  Ok 
policy  when  It  should  ootne  unless  ft  suited 
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bfan;  tlmt  whtd  It- vaa  de3iT«r«l  to  Un  be 
said  to  the  acuit  that  be  would  not  accept 
it,  that  be  woold  not  pay  for  it,  and  that  he 
wanted  noCUng  to  do  with  tt;  that  In  made 
no  pajmeiit  or  offer  to  pay  at  any  time  be- 
fore the  alleged  deatmetloD  of  the  pcopsrty. 
Thcj  alBo  fira&d  that  the  cconpany  or  eonte 
agent  waived  the  payment  of  the  reqalied 
cash  premliun. 

[1]  A  oaratnl  examinatbm  oC  ttie  oittre 
record  auninoes  that  the  mlnda  of  the  par- 
ties never  met  and  that  the  alleged  contract 
ladaed  this  eeeen^l  [wereqnlalt&  It  la  plain 
that  the  policy  submitted  to  the  plaintiff  did 
not  mtt  taliBt  and  that  be  dedand  be  Toald 
not  have  it  or.pay  tor  It  and  did  not  pay  for 
it.  WbUe  It  is  tme  be  could  have  received 
back  bla  note  sairendwlng  bla  policy  m 
the  Blip  leqoested  the  company,  and  did 
not  do  eo,  having  lost  the  policy,  as  be  tee- 
tided,  still  tbe  f  aUura  ot  the  omipany  to  re- 
turn the  note  without  receipt  ct  tbe  policy 
or  flUp  did  not  iterate  to  ctmatltute  a  con- 
tract between  tbe  parttes  to  which  tbey  bad 
never  agreed. 

There  are  certain  Items  of  teetimony  seis- 
ed upon  by  the  plaintiff  that  squint  aome- 
wbat  in  the  direction  ot  a  contract,  but  tbe 
entire  testiioony  abundantly  supports  the 
conclnelon  of  Uie  trial  court  and  fnmlshee 
no  anffldent  ground  for  ovwtomlng  It 

[2]  While  tbe  point  Is  not  preysed  In  the 
brief,  nevertheless  the  testimony  indicates 
that  tbe  allegation  of  nonllaUllty  on  ac- 
count of  tbe  vacancy  was  supported  there- 
by. Section  19  of  the  l^-lawa  printed  on  tbe 
bade  of  tbe  poll(7  provides  that,  if  any  build- 
ing becomes  or  remains  vacant  or  unoccupied 
for  a  period  of  80  days,  tbe  policy  thereupon 
shall  become  void  unleas  written  notice  of 
such  vacancy  be  given  to  the  conpany  and 
its  consent  to  a  oontlnuance  of  tbe  poll<7 
be  given  by  tbe  secr^aiy  In  writing:  Tbe 
Jury  returned  the  following  answ» : 

"Q.  Who,  if  any  one,  occupied  the  property 
described  in  said  application  and  alleged  to  have 
been  insured  at  the  time  apidication  was  sent 
to  tbe  defendant  insurance  company?  A.  Ho 
one.  Q.  Was  said  propertv  vacant  and  naoc- 
copied  at  the  time  said  Oiloert  Johnson,  plain- 
tiff, wrote  to  tbe  said  insurance  company  on  or 
about  the  23d  day  of  Jane,  1914?  A.  Was  va- 
cant. Q.  Was  said  property  alleged  in  the  peti- 
tion to  have  bean  insured,  ever  ocenpied  after 
the  said  28d  day  of  June,  1914,  and,  if  so,  during 
what  time  was  it  ocenpied  after  date  of  the  pol- 
icy? A.  Tes;  about  30  days  prior  to  cyclone. 
Q.  When  was  said  property  destroyed  by  wind 
and  bwnado?   A.  October  9.  1914." 

Plaintiff  testified,  as  shown  tbe  counter 
abstract: 

That  his  son-in-law  was  ooenpylng  Ae  house 
when  the  request  was  msde  to  luBDre  without  a 
vacaninr  permit. 

"Q.  Sleeping  in  the  house?  A.  Tes,  sir. 
Q.  How  long  did  this  <»ntinue?  A.  Well,  it 
mnst  have  been  for  SO  days.  Q.  And  then  he 
left  tbe  house  after  30  days?  A.  WeU,  when 
the  storm  came  up  he  run  in  the  cave^  He  was 
living  there  then.  Q.  Well,  how  long  aft» 
Toung  was  talking  to  you  at  the  Uvery  bam  be- 
fore tne  property  was  destroyed?  A.  Well,  that 


most  be  altmg  in  June  some  time.  Q.  When 
was  the  property  destroyed?  A.  It  was  the 
9th  day  of  OctMMr.  My  son-in-law  went  in 
there  siong  the  1st  <rf  ^tember  I  could  not 
tell  yon  the  date.  Ur.  Trivia  farmed  it,  and 
then  tUs  ottier  son4n-law  came  from  Oolorado, 
and  he  movsd  down  In  the  hoose." 

T*e  Jury  returned  a  verdict  for  the  plain- 
tiff, Imt  tbe  defmdant  moved  for  a  judgment 
non  obstante  on  the  special  questions,  Wbkb 
was  sustained. 

We  find  no  invjudldal  ernv  in  any  of  tba 
mUngs  made  by  the  trial  court,  ai»l  the  Judg- 
ment Is  aflhrmed.  Alt  tbe  Justices  eoncvi** 
ring. 


KBUSE  V.  OONKUN  et  al.   (No.  19799.) 
(Bupnme  Court  of  Kansas.   Maidi  10^  1917. 
Beheating  Denied  April  13,  19170 

(Svtlabut  hp  ihe  Court.) 

MoBnoAan  ^ssSB^r-iPoBBci.osintn— Sheuff'b 
Deed. 

A  sherifTs  deed,  executed  under  a  judgment 
ftmdosing  a  mortgage  on  real  property,  is 
nrima  fade  evidence  that  the  plaintifl  in  the 
xtwedosnre  action  was  the  owner  and  holder  ot 
tiie  debt  and  mortgage  sued  on  In  tiiat  action. 

[Bd.  Noter-Vte  other  eases,  see  Bfortgago^ 
Cent.  Dig;  H  1682-1891.] 

PortNT,  J.,  dissenting. 

Ai^iieal  frcMn  District  Court,  Elowa  County. 

Action  by  Adolph  Kruse  against  J-  E.  Cook- 
lln  and  otbera.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Beversed  and  re- 
manded. 

3.  W.  Davis,  at  Oreeorttnrg,  for  appellant 
W.  G.  Faiicblld  and  H.  8.  Lewis,  both  of 
Hutcldnson,  for  f^jpeUees. 

liARSHALL,  J.  This  action  Is  for  tbe 
recovery  of  tbe  possession  of  real  projwrty. 
The  plaintiff  appeals  from  a  Judgment  sus- 
taining a  demurrer  to  bis  evidence. 

The  opinion  of  tbie  court  on  a  foruipr  np- 
peal  is  found  In  82  Kan.  858, 108  Pac  866,  86 
Ii.  B.  A.  (N.  S.)  1124.  The  plaintiff's  title 
Is  based  <m  a  sheriff's  deed,  which  recites: 

"That  whereas,  on  the  10th  day  of  Septem- 
ber, A.  D.  1901,  in  an  action  then  pending  in 
tbe  district  court  of  Kiowa  county,  in  the 
Thirty-First  judicial  district  of  tbe  state  <A 
Kansas,  wherein  H.  P.  Hocking  was  plaintiit 
and  James  T.  Callahan,  Lee  Kenyon,  l^omas  J. 
York  and  Annie  L.  York,  and  the  FolBngton 
live  Stock  Company,  a  corporation,  were  de- 
fendants, said  plaintiff  recovM'ed  a  judgment  in 
said  court  against  said  defendants  Thomas  J. 
York  and  Annie  Ia  York,  his  wife,  for  the  sum 
of  six  hundred  and  fifty  dollars,  debt,  and  $15.98 
costs  of  said  action,  and  that  said  judgment  for 
^650.00  bear  interest  at  the  rate  of  twelve  per 
cent,  per  annum,  from  the  date  of  the  rendi- 
tion thereof:  and  whereas,  on  said  day,  in  said 
eanse,  in  said  court,  it  was  further  considered, 
ordered,  and  adjudged,  and  a  further  judgment 
was  rendered  against  said  defendants,  that  In 
case  said  defendants  should  fail,  for  six  months, 
fnnn  said  tenth  day  of  September.  A.  D.  1901,  to 
pay  said  plaintiff  said  sum  of  fOSaOO,  temther 
with  the  interest  thereon  and  the  costs  <d  said 
action,  an  order  of  ssle  issue  to  the  sheriff  of 
said  county  of  Kiowa  in  the  state  of  Kansas, 
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coibmaAding  bim  to  advertiM  and  sell,  aetotdiiis 
to  law,  and  without  appraisement,  the  foUowins 
deacribed  hmda  and  tenemmta." 

The  sherlfTs  deed  farther  redtea  that  an 
order  of  sale  was  Issued,  that  sale  was  made 
to  M.  P.  Hocking,  and  that  the  sale  was  con- 
firmed. The  deed  was  executed  September 
20,  1002,  and  was  recorded  September  20, 
1902. 

The  plaintiffs  erldrace  showed  the  follow- 
ing ocHiTeyances  afTectlng  the  title  to  the 
land:  A  final  receipt  from  the  United  States 
land,  office  to  Neal  B.  Foster,  dated  July  23, 
1887 :  a  warranty  deed  from  Neal  B.  Foster 
to  Thomas  J.  York,  executed  July  21,  1887 ; 
a  note  and  mortgage  for  $660  from  Thomas 
J.  York  to  O.  Ii.  Davidson,  executed  July  1, 
1887;  an  assUcnm^t  of  the  mortgage  for 
$650  from  G.  L.  Davidson  to  Fulllngton  Live 
SttKft  Company,  dated  Novemher  11,  1898; 
the  sheriff's  deed  to  M.  P.  Hocking;  a  quit- 
claim deed  from  M.  P.  Hocking  to  Virgil 
W.  Mendenhall,  executed  Mardi  S,  1003;  a 
quitclaim  deed  from  Virgil  W.  Mendenhall  to 
the  plaintiff,  Adolph  Kmse,  executed  March 
14,  1903;  a  warranty  deed  from  Thomas 
J.  York  and  wife  to  MUo  M.  Lee,  executed 
August  IS,  1887 ;  a  warranty  deed  from  MUo 
M.  Lee  to  James  T.  Callahan,  executed  Oc- 
tober 4,  1887;  and  a  mortgage  from  James 
T.  Oallaban  a  single  man,  to  Lee  Kenyon, 
executed  August  31. 1888.  These  instruments 
were  all  properly  recorded  at  or  near  the 
time  of  their  ^ecution. 

The  plaintiff's  evidence  also  tended  to 
show  tbat  the  edierifrs  deed  to  M.  P.  Hock- 
ing  was  based  on  the  foredoaure  of  the  $6S0 
mortgage  given  by  Thomas  J.  York  to  G.  L. 
Davidson;  that  the  Bnillli^on  Uve  Stock 
Company  was  adjudged  a  bankrupt  while  It 
owned  this  mortgage;  tliat  Joseph  O. 
Gonklln,  not  the  defendant,  was  trustee  in 
bankruptcy;  that  this  mortgage  and  the  note 
It  secured  were  listed  as  a  part  of  the  assets 
4ft  the  bankrupt  estate;  tbat  an  order  was 
made  tn  the  bankruptcy  proceeding  directing 
I  the  trustee  to  sell  the  personal  property  be- 
longing to  the  estate  at  public  sale;  that 
such  sale  took  place  on  May  9, 1900;  that  the 
$650  note  and  mortgage  were  not  sold  for 
want  of  bidders;  and  tbat  Cephas  Ritchie 
paid  $100  to  $200  to  the  trustee  In  bank- 
rupt^ for  the  note  and  mntgage. 

Tlie  plaintiff  offered  to  introdnce  in  evi- 
dence the  original  assignment  from  Joseph  B. 
Conklln,  trustee  in  bankruptcy  for  the  FuU- 
Ington  live  Stock  Company,  bankrupt,,  to 
Cephas  Ritchie  dated  June  24,  1901,  and  also 
offered  to  Introduce  the  assignment  of  the 
mortgage  from  Cephas  Ritchie  to  M.  P.  Hock- 
ing. These  assignments  appeared  in  writing 
on  the  back  of  the  mortgage.  Objections  to 
the  introduction  of  this  evidence  were  sus- 
tained. These  objections  and  the  demurrer 
to  the  plaintiff's  evidence  were  sustained  be- 
caiise  no  authority  was  shown  giving  to  the 
trustee  in  bankruptcy  any  power  to  transfer 


ttie  note  USA  mottit&fB  at  i^tnta  Met  to  any 
person.  The  sherlfT*  deed  transferred  to 
M.  P.  Hocking  all  the  right,  title,  and  In- 
terest tlut  eadi  of  ttie  defendants  la  tbe  foze- 
dosnre  action  had  In  the  land  In  eoattarmu. 

It  was  not  necessary,  In  the  prasent  act1<«, 
tor  the  plalntUC  to  Aow,  In  tbe  first  Instance, 
anyttdng  that  mtenH  Into  or  was  alfected  by 
the  foreclosure  action.  The  ownership  of 
the  note  and  mortgage  was  an  tane  that 
could  have  been  raised  in  that  acUon  any 
one  of  the  defendants  therein.  Ibelr  fkllnra 
to  raise  that  Issue  pte<flndee  tfaem  and  iSuSi 
privies  trom  now  raMng  Uist  aaesttoD.  Itar- 
shall  r.  BaUroad  Oa,  M  Kxn.  470,  47B.  152 
Pae.  634,  and  easa  there  dted.  By  intro- 
dudng  in  evldenoe  oonT^ances  drawing  a 
title  from  the  United  States  government  to 
oniomas  J.  York,  and  from  OSunnas  J.  York 
to  the  defendants  named  In  the  foredosure 
aetlM,  and  by  Introdndng  Uie  dierUrs  deed 
iasned  undw  Oie  Jndgm^  In  fiut  action, 
tbe  plaintiff  made  a  case  drawing  title  In 
Mmsdf  as  against  all  the  defendants  In  Qie 
foreclosure  action,  and  as  against  all  who 
held  nnder  tbem.  It  was  not  necessary.  In  tbe 
present  action,  for  tbe  plaintiff  to  show  that 
be  was  the  assignee,  holder,  or  owner  of  the 
note  and  mortgage  at  the  time  time  ft>redk)snre 
action  was  commenced.  The  sheriff's  deed 
was  prima  Aide  evidence  at  that  ffcct 

If  the  defttidant  claims  title  to  the  real 
property  superior  to  the  plaintiff's  title,  or  If 
the  defaidant^s  title  tn  any  way  avoids  the 
effect  of  the  dierlfl's  deed,  that  fact  dranld 
be  diown  in  defensa  It  follows  that  it  was 
error  to  snstaln  the  demurrer  to  the  plain- 
tiff's evidence. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trtaL 

JOHNSTON,  O.  J.,  and  BURCH,  MASON, 
WEST,  and  DAWSON,  JJ.,  concur.  PORT- 
ER, J.,  dissents. 


ALGONITE  STONB  MFG.  CO.  v.  riDBLITY 
&  DISPOSIT  CO.  OF  MARYLAND. 
(N&  20884.) 

(Snpteme  Court  of  Kanaas.  March  10,  1917. 
Bduaiing  Denied  April  18.  1017^ 

(ayUebua  by  ihe  Court.) 

MEonANics*  LiiNS  ®=>3l7  —  Contbaoxob's 

Bond— OoNSTBUCiioN. 
A  surety  bond  to  ^srantee  the  faithful  per- 
formaDce  of  a  contract  for  the  erection  of  a 
building,  which  by  reference  makes  the  contract 
and  Bpeeifications  a  part  of  the  bond,  tbe  sped- 
ficatioss  requiring  the  contractor  upon  linal 
settlement  to  furnlsb  satisfactory  evidence  that 
all  persons  who  performed  labor  or  furoishMl 
materials  under  the  contract  have  been  fully 
paid,  otherwise  reserving  to  the  owner  the  right 
to  retain  final  payment  "untii  all  liabilities  are 
fuUy  disdiarged  by  paying  them  from  Buch 
money>"  is  held  to  bare  been  int«ided  for  the 
benefit  of  laborers  and  materiaUnen  under  the 
contract;   and  therefore  theiy  may  maintain  a 
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suit  on  the  bond  to  enforce  Aeir  dalms  with- 
out having  filed  mechanics'  lien*. 

[Ed.  Note.— Few  other  caaea,  ne  Mechanics' 
Liens,  Cent.  Dig.  S  669.] 

Porter  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Hie  Algonite  Stone  MaunfttcCnr- 
ing  Company  against  the  Fidelity  ft  Deposit 
Company  of  Maryland.  Judgment  tor  de- 
fendant, on  sostalntng  a  demarrer  to  tbe  peti- 
tion, and  plaintiff  appeala-  BerorMd  and 
remanded,  with  direction  to  orarrole  tbe  de- 
mnrrer. 

Stanley,  Vermilion,  Evftna  ft  Car^  and 
W.  Bngene  Stanley,  all  of  Widiita,  for  ap- 
pellant HoUaes,  '  Tanked  &  Holmes,  of 
Wichita,  for  appellee. 

POBTER,  J.  The  Stauffo^  Oonatmctlon 
Company,  having  contracted  for  tbe  constrao- 
tlon  of  a  church  bnildlng,  gave  a  bond  run- 
ning to  the  owner,  conditioned  for  the  faltb- 
fol  p^ormanoe  of  Its  contract,  and  the  ap- 
pellee, a  surety  company,  signed  the  bond  as 
surety.  Xbe  appellant  sold  stone  to  the  con- 
tractor which  was  used  in  the  building,  and 
a  balance  of  fl,039.44  on  the  inirchase  price 
of  the  stone  was  left  unpaid.  The  building 
was  completed  May  26,  1814.  No  Uen  was 
filed  by  appellant  No  controversy  or  unset- 
tled matters  existed  between  the  owner,  the 
contractor,  and  the  surety  company.  In  Oc- 
tober of  that  year  the  contractor  filed  a  vol- 
notary  petition  in  bankruptcy.  Thla  action 
to  recover  the  balance  due  for  stone  furnish- 
ed was  not  commenced  until  May  6,  1916, 
and  the  only  parties  are  the  stone  company 
and  the  surety.  The  appeal  is  from  a  Judg- 
mrntt  sustaining  a  demurrer  to  the  petition. 

The  question  presented  for  determination 
is  a  narrow  one.  It  la  appellant's  contention 
that  the  bond  contains  provisions  Intended 
for  the  benefit  and  protection  of  the  material- 
men. The  appellee's  contention  Is  that  the 
bond  waa  not  Intended  for  the  protection  of 
the  materialmen,  that  any  benefit  they  might 
obtain  was  only  Incidental.  The  bond  con- 
tained these  conditions: 

"Whereas  the  said  principals  have  on  the  2d 
day  of  July,  A  D.  1913,  entered  into  a  certain 
written  contract  with  said  owner,  to  furnish 
all  labor,  material  and  construct  a  certain 
church  building  to  be  erected  at  Olmita,  Kan- 
sas, according  to  the  plans  and  specifications 
furnished  by  H.  W.  Brinkman,  architect  of  Ekn- 
poria,  Kansas,  whidi  contract  is  made  a  part 
hereof  the  aame  as  If  written  at  lenetb  here- 
in: Now  therefore.  If  said  principal  snail  well 
and  foitlifully  and  fully  comply  with  all  the 
requirements  in  the  contract  for  said  work  and 
shall  complete  same  according:  to  the  full  mean- 
ing and  intent  thereof,  then  this  obligation  to'  be 
nml  and  void,  otherwise  to  remain  m  full  fence 
and  effect." 

Nothing  In  tbe  bond  itsdf  waggatM  an  In* 
tentlon  to  protect  any  one  except  the  ownef. 
The  bond  by  reference,  however,  makes  tbe 
contract,  plans,  and  spedficatlona  a  part. of 
it  and  the  appellee  concedes  that  of  uecee- 
sltf  the  exteai  ot  the  aatvty's  obUsatliHu 


are  to  be  measured  by  taking  the  contract 
and  specifications  into  consideration.  Two 
provisions  of  the  contract  and  specifications 
are  relied  upon  by  appellant  to  support  the 
contention  that  the  bond  was  given  to  protect 
the  materialmen,  the  first  of  wUGh  reads: 

"It  bring  understood  and  agreed  that  final 
payment  shall  and  will  be  made  within  ten  days 
after  this  contract  Is  cconpletely  flnishel,  pro- 
vided that  In  each  of  tbe  said  cases  uie  ardiitect 
shall  certify  in  writing  that  all  work  upon 
the  performance  of  which  the  payment  is  to  be- 
come due  has  been  done  to  his  satiafactLon;  and 
provided,  further,  that  all  claims  that  might 
by  law  become  a  lien  against  the  property  have 
been  adjusted  to  Hie  satisfaction  of  the  artiil- 
tect  and  owner  and  reeeiptB  fciml^^hBd  ther^w 
by  wmtractor." 

a%e  language  selected  Is,  as  app^ee  8ug< 
gests,  only  a  portlm  of  the  elfcuse  in  the 
contract  Immediately  preceding  the  portion 
anoted  la  the  following: 

'*It  Is  hereby  agreed  by  the  parties  hereto  that 
the  ocKnpensation  to  be  paid  bf  tbe  party  of 
the  second  part  to  the  party  of  the  f&st  part 
shall  be  for  all  work  and  materials  as  shown  by 
tbe  drawings  and  specificationa,  and  this  con- 
tract shall  be  twenty-three  thousand  six  hun- 
dred and  forty-eight  dollars  (23,048.00)  and  that 
such  sum  shall  be  paid  in  current  funds  by  the 
second  party  in  installments  on  certifies  tea 
signed  by  the  architect" 

Tbe  whole  clause  Is  construed  by  the  ap- 
pellee as  a  mere  statement  of  the  owner  as 
to  the  amount  and  manner  of  payment,  a 
statement  that  he  will  make  final  payment 
within  ten  days  tfber  the  contract  la  com- 
pleted, provided  the  architect's  certificate  is 
famisl^  and  all  dalms  whicb  might  become 
liens  against  tbe  property  are  adjusted  to  the 
satisfaction  of  tbe  architect  and  the  owner ; 
recdpta  therefor  being  furnished  by  the  con- 
tractor. Tbe  appellee's  contention  therefor 
is  that  OAs  provision  is  in  no  sense  an  agreed 
mcnt  by  the  contractor  to  pay  claims  tor  la- 
bor or  material,,  but  la  tihe  statement  of  a 
omdition  precedent  to  bis  right  of  demand- 
ing final  settlemoit  It  is  argued  that  if  tbe 
contractor  could  furnish  satisfactory  receipts 
of  adjustment  wltli  laborers  and  material- 
men lowing  a  release  of  all  liens  wbetber 
actually  paid  or  merely  the  credit  of  tbe  con- 
tractor accepted  In  lien  of  liens,  no  one  could 
questioD  tb»  right  of  the  contractor  to  de- 
mand final  settlement;  and  it  is  said  that 
tbe  only  result  of  the  contractor's  &llure  to 
pay  the  claims  of  laborers  and  materialmen 
would  be  the  right  of  the  owner  to  vltbhold 
final  paymrat. 

The  other  provision  of  tlie  contract  upon 
whhdi  appellant  relies  is  a  part  of  the  speci- 
fications which  reads: 

"Paimimt*.— It  is  understood  that  the  con- 
tractor pay  all  persons  who  perform  labor  and 
furnish  materials,  in  full  after  each  estimate, 
and  upon  final  settlements  be  shall  furnish  sat- 
isfactory evidence  that  all  persons  who  have 
performed  labor  or  furnished  materials  noder 
these  specifications  have  been  fully  paid,  and 
in  case  aiich  evide&ce  is  not  furnished,  tbe 
owner  shall  have  the  right  to  retain  such  mon- 
eys due  the  contractor  until  all  Usbillties  are 
^11  disdiarced  by  paying  them  from  nwb 
maoey." 
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The  appellee  Insists  that  this  prorlalon 
likewise  Is  intended  mer^  u  a  protectSon 
to  the  owner  by  permitting  him  to  retain  the 
funds  If  be  sees  fit  until  ttie  labor  and  ma- 
terial claims  are  paid,  and  was  not  Intended 
as  a  statement  of  an  sKreanait  ttiat  tbe  con- 
tractor would  pay  all  tbe  claims  abaolntely 
or  In  a  certain  mannw ;  and  that  the  owner 
conld  not  decline  final  payment  If  the  con- 
tractor was  able  to  show  that  tbe  boldeni  of 
labor  and  mat«1al  claims  bad  accepted  bis 
credit  and  made  no  claims  of  liens  against 
tbe  propoty.  It  Is  dotr,  bowevw,  tbat  the 
right  to  withhold  final  payment  until  all 
claims  for  labor  and  material  were  paid 
would  of  necessity  protect  tbe  bolders  of 
sndt  claims,  so  that  Indirectly,  at  least,  both 
parties  to  tbe  coi^ract  must  be  held  to  have 
Intuded  that  all  sodi  claims  sboold  be  paid. 

It  may  be  conceded  that  it  was  comprtent 
tat  tbe  parties  to  agree  that  the  churdi  so- 
ciety would  be  saUsfled,  provided  tbe  build- 
ing was  turned  over  completed  according  to 
the  plans  and  speciflcatlons  and  free  from 
all  liability  on  the  part  of  the  owner  for  any 
claims  m  account  vt  material  or  labor. 
Plainly,  tbe  Intent  of  tbe  parties  to  the  oon- 
tzact  of  suretyship  la  tbe  controlling  queMon. 
In  arriving  at  the  intentlm  it  la  reaatmable 
to  take  into  consideration  tbe  ftict  that  It  is 
seldom  an  owner  of  residence  property  would 
be  satisfied  to  live  in  a  home  erected  of  ma- 
teria] or  by  labor  wblcb  would  never  be  paid 
f6r.  The  cbnrch  organization  which  made 
the  contract  for  the  erection  of  the  building 
Intended  the  edifice  to  be  used  for  religious 
services,  and  was  careful  to  insert  In  the  ctm- 
tract  a  proviidon  that  no  work  iqion  It  should 
be  perfbrmed  on  a  church  holiday.  It  Is  fair 
to  assume  that  the  organisation  had  no  In- 
tention of  securing  a  building  to  be  used  for 
relij^ous  worship  upon  which  claims  for  la- 
bor or  material  might  remain  unpaid. 

A  further  argnment  made  by  the  appellee 
is  based  upon  the  well-known  fact  of  the  ex- 
istence of  two  kinds  of  bonds  In  building  con- 
tracts—one commonly  known  as  the  statutory 
bond  running  to  the  state  and  filed  with  the 
cleric  of  the  court  to  relieve  the  propoty  of 
medianics'  liens ;  tbe  other  cranmonly  known 
as  the  performance  bond,  given  to  tbe  owner 
to  Insure  faithful  performance  of  the  con- 
tract, tbe  use  of  proper  material,  good-work- 
manship, and  construction  according  to  con- 
tract. It  is  said  that  surety  companies 
charge  dlfferoit  rates  tor  the  different  risks 
assumed  in  the  two  dasses  of  bonds,  and 
that  the  parties  here  recognized  the  disUno- 
tlon  between  the  two;  and  att^tltm  is  di- 
rected to  the  language  used  by  wblcb  the 
contractor  was  required  '*to  secure  the  own- 
er with  a  surety  bond  to  the  full  amount  of 
contract  to  Insure  faithful  performance"; 
also  that  the  allegation  in  the  petition  that 
the  contractor  "did  complete  according  to  the 
terms  of  said  contract  and  the  spei^catlcHis" 
the  c<Kiirtrttctlon  of  the  building;  and  that 
no  lien  had  been  filed  for  the  material  now 


sued  finv  It  la  insisted  InasnHOtib  as  the 
owner  could  not  maintain  a  suit  on  0i»  bond 
because  be  could  not  show  Oiat  he  suffered 
any  loss,  it  is  extending  the  contract  of  the 
surety  beyimd  reason  to  bold  that  an  ont- 
slder  who  has  neglected  to  flJe  a  lien  and 
avail  bimsdf  of  the  protection  afforded  by 
Btatnte  ahaU  be  pemdtted  to  aaaert  grants 
rights  than  the  owner  hims^. 

The  appellee  concedes  the  soundness  of  tbe 
rale  in  this  atate  aa  declared  In  tbe  AAlow- 
Ing  language  from  tbe  opinion  In  Life  As- 
surance Society  T.  Weldi,  26  Kan.  632,  641: 

"Now  whatever  may  be  tiie  rule  in  other 
states,  it  is  well  settled  fai  thia  state  that  third 
parties  not  privy  to  a  contract,  nor  privy  to 
th*  coniideratioD  tfaeieof,  may  sue  upmi  tlM  out- 
tract  to  enforce  any  adpnlatums  made  for  tittir 
Qwdsl  benefit  and  Interest" 

It  Is  upon  the  limitations  to  this  rule  as 
stated  In  the  oplnlcni  In  Bnrton  v.  Larklii. 
86  Kan.  246,  13  Pac.  396,  S9  Am.  Bep.  Ml, 
that  app^ee  bases  the  CMitentlon  that  xinOa 
the  fticts  in  the  present  case  the  rule  bas 
no  application.  Ip  tbe  case  last  dted  it  was 
said: 

"But  there  are  limitations  upon  this  rule;  or 
rather,  tbe  rule  is  not  so  far  extended  aa  to  give 
a  third  pnwn  who  is  only  indirectly  and  in- 
cidentally benefited  by  the  contract  a  ri|ht  to 
sue  upon  it  In  the  case  of  Simson  t.  Brown, 
08  N.  Y.  356  et  seq.,  the  following  language  is 
used:  *It  is  not  every  prwoise  made  by  <me  to 
another  from  tbe  performance  at  which  a  benefit 
may  inure  to  a  third  which  sives  a  ri«bt  ot  ac- 
tion to  sixdi  third  person,  he  being  neither  privy 
to  tbe  contract  nor  to  the  oonsideratioii.  Tb« 
contract  must  be  made  for  bis  bcaufit  aa  its 
object,  and  he  must  be  the  party  intended  to  be 
benefited.'  We  think  this  is  a  afreet  atatement 
of  tbe  law."  36  Kan.  jisge  249,  IS  Fee.  pegs 
889  (0»  Am.  B«(h  641). 

The  facts  here  It  Is  urged  are  not  suffldent 
to  bring  the  case  within  the  rule  of  cases 
where  boods  are  given  to  secure  tbe  perform- 
ance of  contracts  for  public  Improvements 
which  by  reason  of  statutory  regulranents  or 
the  inability  to  obtaUi  liens  upon  public  prop- 
erty have  quite  generally  been  held  by  the 
courts  to  be  for  the  direct  b^eflt  of  laborers 
and  materialmen,  such  as  the  case  of  Orifflth 
V.  Stucker,  81  Kan.  47,  186  Paa  937.  Tbe 
statute  applied  In  that  case  not  only  required 
tbe  bond  to  be  given,  but  in  express  terms 
declared  that: 

"Any  person  to  wheat  there  is  due  any  ram 
for  labor  or  material  famished,  *  *  *  or  his 
assigns,  may  bring  an  action  on  said  bond  for 
the  recovery  ot  ssid  indebtedness."  CSv.  Oodc^ 
If  6ra,  662  (Oeo.  SL  1909.  H  6206^  62ST). 

The  coDtentioos  of  both  parties  have  been 
very  fondbly  presented  In  tbe  brtefb.  We 
have  stated  at  more  length  those  urged  io 
supftort  of  the  Judgment,  f<x  the  reason  that 
we  have  readied  a  conclusion  exactly  con- 
trary to  that  of  the  trial  court. 

In  several  cases  involving  the  UaUUty  of 
sureties  on  contractors'  bonds  the  courts 
have  held  the  language  Insnffldent  to  impose 
upon  the  aur^  direct  liability  to  laboren 
or  materialmen;  that  Is,  Insufilcient  to  make 
tbe  bond  a  contract  of  guaranty  to  beneO- 
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dalles  u  nieU  u  a  oootract  of  Indemnttr  to 
the  ownw.  Ttaa,  wlwre  tliere'^vBa  Cbe  sim- 
ple obllgatioii  roaairlnc  cootntctor  to 
furmlsli  botli  material  aad  labor  and  to  In- 
demnify the  cnrner,  wltluMit  any  covenant  In 
the  contiad;  or  bond  to  par  tot  tltba  ma- 
terlals  or  labor,  the  bond  was  held  Inauffl- 
dent  to  give  the  Uoitaolder  a  right  <a  acOon 
agalnrt  the  suretr.  Itontgomerjr  t.  BieC,  IS 
Utah,  495,  SO  Pao.  623.  Again,  a  contrac- 
tor's surety  was  held  not  liable  to  ft  snbcon- 
tractor,  the  bond  being  for  the  due  perform- 
ance of  a  cootract  to  erect  a  school  bnildiing 
and  to  pay  and  dladiarge  from  the  prantaes 
all  liens  for  labor,  materiel,  or  otherwise 
which  mlgbt  accrue  on  aaoonnt  of  the  con- 
tract. Lumber  Co.  t.  Brown,  m  111.  487,  4S 
N.  E.  725.  These  and  many  other  cases  Up- 
holding appellee's  contention  are  cited  In 
note,  27  U  R.  A.  (N.  &)  S73,  081.  In  the 
same  note  will  be  found  many  otltffir  cases 
affording  laborers  and  matorlalmai  rights 
of  action,  provided  the  contractor's  bond  is 
sufficiently  definite  and  predae  in  terms  as 
to  impose  up<m  the  contractor  an  obligation 
to  pay  or  canse  to  be  paid  all  claims  fw 
labor  or  material.  Among  the  cases  cited 
are :  Williams  v.  Ifarkland,  16  Ind.  App.  669, 
44  N.  £.  S62,  where  the  obUgatl<m  of  the  coo- 
tractor  was  to  pay  toe  all  labor  and  matwial 
required  in  erecting  a  school  building ;  Ocbs 
V.  H.  J.  Garnahan  Oo..  42  Ind.  A^V-  1S7.  161, 
76  N.  £.  788,  80  N.  E.  163,  where  he  was  re- 
quired to  pay  for  all  material  used  and  all 
lieU>  employed  in  construction ;  Baker  &  Co. 
V.  Bryan.  64  Iowa,  661,  :a  N.  W.  88.  where 
the  bond  was  for  tbe  faithful  perfmrmance 
of  thQ  contract,  and  also  to  pay  aU  claims  for 
labor  and  material;  Lumber  C!o.  v.  Peterson 
&  Sampson.  124  Iowa.  690.  100  N.  W.  SRO. 
where  the  language  of  the  building  contract 
and  tbe  proved  circumstances  make  plain 
an  intention  to  secure  not  only  the  owner, 
but  the  laborers  and  materialmen  as  well. 
in  King  V.  Murphy,  49  Neb.  670,  68  N.  W. 
1029,  it  was  said  to  be  the  settled  law  of 
that  state  that  the  sureties  on  a  contractor's 
bond  which  stipulates  that  he  shall  pay  for 
all  labor  and  material  furnished  are  liable 
to  a  subcontractor  for  materials  furnished 
the  prlndpai  on  account  of  tbe  contract. 
And  there  are  a  few  cases  whldi  go  to  the  ex- 
tent of  bedding  the  surety  liable  to  laborers 
and  materialmen  where  the  bonds  were  sim- 
ply c<mditloned  for  the  faithful  performance 
of  the  contract.  These,  however,  are  clearly 
<^po8ed  to  the  weight  of  authority  and  sound 
reason.  In  Greoi  Bay  Lumber  Co.  v.  School 
DIst..  121  Iowa,  663.  97  N.  W.  72.  It  was  held, 
on  tbe  other  hand,  that  a  naked  oblation 
In  the  contract  and  bond  to  construct  a  pub- 
lic sdioolhoase  binding  the  contracts  to  pro- 
vide materials  and  labor  and  deliver  tbe 
building  free  from  all  daims  or  liens  does 
not  innre  to  fbe  benefit  of  laborers  and  ma- 
terlalmen. 

The  conduslon  we  have  reached  Is  that 
within  the  prtnctple  dedared.  in  Burton  v. 


X^rkln,  36  Kan.  246.  IS  Pac  398,  C9  Am.  Bep. 
641,  froBB  which  we  bare  quoted  supra,  and 
Surety  Co.  v.  Bnddiaw,  9  Kan.  App.  8,  B7 
Paa  287,  It  nmst  be  add  tbat  tte  laborers 
and  materialmen  are  iwfildsiitiy  designated 
as  a  daas  for  whose  benefit  ttie  Awdltlfm  re- 
Oidziiig  tbe  contractor  to  pay  for  labor  and 
material  was  biswbd  in  tbe  contract,  and 
that  therefore  they  may  maintain  this  action 
Mpon  the  bond. 

Hie  Judgment  la  reversed,  and  the  cause 
remanded,  with  direction  to  overrule  the  de- 
rnmror. 

JOHNSTON,  C.  J.  and  BURCH,  MASON. 
MARSHALL,  and  DAWSON,  JJT.,  concurring, 

POItTER.  J.  (dlssoitln^.  I  am  onable  to 
ccmcur  In  Hie  decision,  and  I  believe  it  is  di- 
rectly opposed  to  the  limitation  of  Oie  goier^ 
al  mle  recognised  in  Buijton  t.  LarUn,  86 
Kan.  246, 13  Pac  398.  59  Am.  Rep.  641.  The 
matwialmott  was  dearly  "neither  privy  to  the 
contract  nor  to  tbe  consideratI<»."  As  held 
In  the  opinion  In  that  case,  "The  contrad 
must  be  made  fbr  his  benefit  as  its  object, 
and  he  must  be  tbe  party  Intended  to  be 
benefited."  36  Kan.  page  249,  13  Pac.  page 
899  (SO  Am.  Rep.  541).  I  concede  that  in 
bmds  required  by  statute  for  tbe  faitiiful 
perffMmattce  at  contracts  of  a  public  nature, 
where  liens  for  labor  or  material  cannot  be 
seenred,  the  bond  will  be  construed' as  intend- 
ed fbr  the  benefit  of  laborers  and  material- 
mM  without  any  mention  In  tbe  btmd,  be- 
cause tba  statute-Is  a  part  of  tb»  bond  and 
makes  tbe  bond  s«rel7  for  all  daims  tot 
labor  and  material.  But  where  there  is  noth- 
ing to  prevent  tSu  owner  from  requiring  a 
txmd  for  the  benefit  d  those  who  furnish 
labor  and  material  as  well  as  a  Ixaid  for  his 
own  benefit,  tbe  courts  have  no  to  read 
into  a  bond  of  tbe  latter  kind  something  not 
Intended  by  dtber  party  to  it  The  rule  In- 
vdlied  by  appellant  that  where  a  bond  written 
by  a  corporatlmi  ei^ased  in  the  business  of 
fumisblog  surety  for  compensation  "is  folrly 
open  to  two  ccmstrnctlons.  one  of  wblch  will 
ni^ld  and  the  other  defeat  the  dalm  aC  the 
Insured,  that  which  Is  most  fiivoratde  to  tbe 
Insured  will  be  ad<vted"  (State  v.  Construo- 
tlon  Co..  91  Kan.  74,  136  Pac.  905,  Ann.  Cas. 
1016C,  192),  has,  In  my  Judgment,  no  possible 
room  for  aj^ilicatlon  In  the  present  case. 
The  insured,  for  whose  express  benefit  the 
bond  was  executed.  Is  not  here  asking  that 
doubtful  language  In  tbe  bond  shall  be  con- 
strued BO  as  to  uphold  some  claim  of  bis  to 
which  the  surety  is  opposed.  As  said  In  tbe 
opinitm  in  State  v.  Construction  Co.,  supra, 
"But  it  la  rightly  contended  that  where  there 
Is  no  ambiguity,  the  plain  intention  oC  the 
parties  cannot  be  disregarded  or  noUlfled 
by  construction."  I  think  it  Is  too  dear  for 
argument  that  If  the  contractor  had  secured 
a  release  of  all  liens  fw  labor  and  material 
upon  his  own  credit,  and  without  paymmt  cf 
them, .  the  owner  cpnld  no^ ,  have  wiQiheld 
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flnal  settlement;  and  plainly  In  ttiat  Bltua- 
tion  the  obligation  of  tiie  surety  woQld  have 
been  satisfied.  However.  I  place  my  dissent 
squarely  npon  the  limitation  so  clearly  recog- 
nized by  this  court  In  tiie  case  of  Burton  t. 
LarUn,  aupra. 

I  am  authorized  to  say  tliftt  lit.  Justice 
WBST  concurs  In  this  dlinept. 


SAKABIASON  et  aL  t.  JAMES,  Sheriff. 
(No.  1926.) 

(Supreme  Oonrt  of  New  Mezioo.    Hardi  1^ 
WIT.) 

(SvllaJms  bv  the  Court.) 

1.  BEPixTnr  *=»32  — Atfidatit— Dsraora— 

Al  VE  H 

Formai  defects  in  the  affidavit  In  actionB  of 
rcvlevin  mast  be  taken  advantage  of  before 
pleading  to  the  merits ;  It  not,  they  will  be  con- 
sidered as  waived. 

[Ed.  Note.— For '  other  cases,  see  B^levin, 
Gent  Dig.  If  1B6, 187J 

2.  EXECITTOBB  AHD  ADHIlfXSTUTOU  «S»81— 
EXECUTXDIf  OT  Wnir- DlBBOTZONB  QW  TlB- 
lAIOB. 

A  testator's  wishes  and  directimis,  not  preca- 
tory merely,  must  be  followed  if  possible  in  all 
panlcnlars,  unless  some  appropriate  tribunal 
authorize  the  executor  to  swerve  aside. 
,  {Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  §S  323,  334.] 

Appeal  from  District  Court,  Socorro  Coun- 
ty ;  Mechem,  Judge. 

Replevin  by  James  Sakarlaeon  against  Emll 
James,  as  Sheriff  of  Socorro  Coun^.  Judg- 
ment for  defoidant  against  plaiutifC,  and 
plaintiff  appeals.  AfflrmeJ. 

This  Is  an  action  of  replevin  broui^it  in 
the  dlstilet  court  of  Socorro  county  against 
Bmll  James,  a  duly  elected,  qnalifled,  and 
actlns  siherlff  of  said  oonn^,  by  James 
Sakariftson,  ^o,  by  his  complaint,  set  up 
Qiat  he  was  the  owner  of  ontaln  sheep,  de- 
scribed, and  that  the  said  defendaat,  as  sher- 
iff of  said  county,  had  wrongfoUy  taken  p«- 
seaalcm  <^  such  property  under  a  pretended 
writ  <tf  execution  Issued  out  of  the  district 
court  ct  the  same  county  In  a  former  case,  in 
which  the  plaintiff  was  not  a  party.  -Issoe 
being  Joined,  and  after  the  introduction  of 
certain  evidence,  a  motion  was  Interposed  by 
Oie  defendant  to  instruct  the  jury  to  find  the 
IssuM  In  hte  favor  and  assess  damages  In  tbo 
sum  of  $S^)00,  which  it  appears  was  the  ad- 
mitted value  of  the  animals  In  Question.  The 
motion  was  based  upon  two  grounds:  First, 
because  no  affldavlt,  as  required  by  section 
4042,  Code  UKLS,  in  actions  of  reidevln  against 
an  otBcer,  had  been  made  by  plaintiff;  sec- 
ond, because  the  evidence  of  the  case  was  not 
sufflcloit  to  warrant  a  recovery  by  plaintiff. 
This  motion  was  granted  by  the  trial  court, 
and  the  jury  brought  in  a  verdict  in  Uie  sum 
of  $6.(X)0  against  plaintiff,  ttom  which  judg- 
ment this  appeal  Is  prayed. 

M.  C.  Splcer  and  J.  A,  Lowe,  both  of 
Socorro,  for  aK>^lant. 


HANNA,  C.  J.  (after  stating  the  fkcts  as 
above).  [1]  1.  The  motion  of  the  defendant 
for  a  directed  verdict  was  based  on  two 
grounds,  the  flist  being  that  there  was  no 
replevin  affidavit,  9a  required  by  section  4342 
of  the  Code  of  1916,  in  all  actions  of  replevin 
against  an  officer.  The  statute  In  qnestlon 
requires  an  affidavit  In  addition  to  the  affi- 
davit ordinarily  called  for  in  replevin  actions, 
which  additional  affldavlt  must  recite  that 
the  goods  and  chattels  were  not  seized  under 
any  process,  execution,  or  attachment  against 
the  property  of  the  plaintiff,  and  that  the 
defendant  in  the  original  process,  by  virtue 
of  which  the  proper^  was  wrongfully  seized 
by  the  officer,  had  no  Interest,  right,  or  title 
in  said  chatt^B  at  the  time  of  such  wrongful 
seizure,  etc 

This  additional  affidavit,  required  hy  13m 
section  of  the  statute  referred  to,  was  not 
made,  so  for  as  the  record  in  this  case  dis- 
closes, although  the  ordinary  affidavit  in 
rei^evln  was  filed.  This  objectlm  would 
prove  to  be  serious  but  tor  the  fact  that  It 
was  not  raised  tn  apt  ttnie,  being  first  called 
to  the  attmtion  of  the  court  in  the  moticm  for 
&  directed  verdict.  The  flatlure  to  file  the 
additional  affidavit  Is  analogous  to  the  filing 
of  an  affidavit  which  is  defective  in  tliat  It 
does  not  include  all  the  things  necessary  to 
be  shown  under  ttie  statute^  It  is  generally 
held,  with  wUch  holding  we  agree,  Uiat 
formal  defects  in  the  i^davlt  In  acti(His  of 
r^erin  must  be  taken  advantage  of  before 
pleading  to  the  merits ;  If  not,  they  will  be 
considered  as  waived.  Wells  on  R^levln,  i 
6S7;  Smltb  v.  Emerson,  16  Ind.  35S;  Tripp 
V.  Howe,  46  Vt.  S23;  Bddy  v.  Beal,  84  Ind. 
ll!9;  Baker  v.  Dubois,  82  Midi.  02. 

For  tbe  reasons  stated,  we  find  no  m^lt  in 
the  first  objection  nrged  to  the  acUtm  of  the 
trial  court  in  sustaining  the  motion  of  the 
defendant  for  a  directed  verdict 

[2]  2.  Tlie  second  ground  of  the  motion  for 
a  directed  verdict,  one  which  presento  the 
most  dlfflcoltgr,  and  around  which  the  contest 
In  the  trial  court  largely  revolved,  was  that 
thtte  was  no  evidence  to  warrant  a  recovery 
by  plaintiff  In  the  trial  court,  and  no  evidence 
to  show  that  he  was  entltted  to  the  posses- 
sion of  the  prolperty  in  controversy  at  tb» 
time  he  commenced  his  action. 

It  is  contended  by  appellants  here  that 
the  undisputed  evidence  of  tbe  case  shows 
that  James  Sakarlason,  the  plaintiff,  was  In 
possession  of  the  sheep  Involved  at  the  time 
that  they  were  taben  Into  possession  by  the 
sheriff  under  the  writ  of  execution.  We  can- 
not agree  with  this  contentiou  of  appellant^ 
and  do  not  consider  that  the  conclusion  at 
which  we  arrive  calls  for  a  l^gthy  discus- 
sion of  tbe  evidence  as  disclosed  by  the  rec- 
ord. 

It  is  not  disputed,  but  admitted,  that  J<^ 
B.  Sakarlason  was  at  all  times  in  possession 
of  the  sheep.  We  do  not  ovwlook  his  conten- 
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tlon  tliat  be  claims  Ida  possession  was  tbe 
posse Bslrsi  of  bis  brotber,  James  Sakariason, 
wbose  wbereaboots  was  unknown.  Tbe  only 
difficulty  presented  by  appellants*  contention 
arises  from  the  fact  tiiat  certain  proof  was 
offered  and  rejected  by  tJie  trial  coort  T*e 
proof  tMidered  consisted  of  an  order  of  the 
probate  court  of  Socorro  county,  calling  npcm 
the  administrator,  John  B.  Sakarlason,  to 
file  a  report.  Tbe  report  thus  called  for. 
wblch,  after  making  reference  to  certain  dis- 
bursements In  connection  wltb  debts  of  the 
estate,  recited  that  James  Sakarlason,  the 
platntUT  In  this  case,  who  was  a  minor  at 
the  time  of  his  fktb^s  death,  had  become 
of  age,  and  that  be,  as  guardian  of  the  said 
James  Sakarlasw,  was  holding  an  equal 
idiare  of  the  estate  for  him.  The  Introduc- 
tion of  this  eridenoe  was  objected  to  in  the 
court  below  on  the  ground  that  the  eTldence 
was  incompetrait ;  that  the  administrator 
was  without  authority  to  distribute  the  prts^ 
erty  among  the  h^xs;  but  was  required  to 
sell  tUe  same  and  distribute  the  proceeds; 
that  thrae  was  an  outstanding  Judgment  in 
£aTor  of  Charles  Bruton,  for  which  reason  no 
dlstritmtlcHi  could  be  had ;  and  that  the  court 
was  witboot  power  to  authorlae  the  adminis- 
trator to  transfer  any  of  the  sheep  to  James 
Safcaiiason.  by  reascm  of  the  direction  con- 
tained in  the  will  to  s^  the  same.  The  ten- 
dered iWDof  would  not  have  proved  the  pos- 
sesidon  or  right  to  possestim  in  the  idalntiU^ 
James  Sakariason,  inasmuch  as  the  report 
did  not  pretend  to  disclose  that  the  sheep  in 
question  had  come  Into  the  poaeeedon  of  the 
plaintiff,  but  only  that  the  share  to  which 
plaintiff  was  entitled  In  the  estate  was  held 
1^  the  administrator  with  the  will  annexed 
as  guardian  of  the  idalntUf,  whatever  that 
Bhaie  ndght  hare  been.  So  far  as  the  r^rt 
d<iWf^*»«F*  it  ml^  have  been  money  in  hand 
or  other  pntpeirty.  The  offer  of  this  eridenoe 
was  therefore  pn^ierly  denied.  The  plaintiff 
thraenpon  offered  to  prove  by  oral  evidence 
and  deeds  that  the  administrator,  Sdtai  B. 
Sakariason,  had  made  a  distribntlon  of  the 
personal  property  of  the  estate  of  Olson  M. 
Sakariason,  and  that  nnder  said  distribution 
the  plaintiff  was  given  the  title  and  posm** 
Bton  of  tin  dieep  In  omtrovery,  and  that  on 
March  1,  1016,  the  plaintiff  took  possessiw 
of  said  dteep  and  held  possesdon  thereof 
until  tbej'  were  taken  from  him  by  the  sherUt 
nnder  the  execatkm  heretof m  reCeired  to. 
Xhe  offer  of  tills  proof  was  objected  to  on  Oie 
general  ground  of  incompetency  and  imma- 
teriality, and  upon  tbfa  further  ground  tbat 
the  proof  did  not  tend  to  ahow  that  the  plain- 
tiff was  OiiB  owner  and  entitled  to  possession 
of  the  animals  In  cmtroveray,  or.  If  snoh 
owner,  was  entitled  to  ffiUdi  Immediate  poa- 
sesslon  at  ttie  time  of  tin  beginning  of  tUs 
action.  wMdi  objections  were  likewise  sus- 
tained. 

In  this  eonnectlon  we  fhtok  tfe  sufflolent  to 
aUl  attention  to  tiie  wm  of  testator,  wblch 
provided,  among  other  things,  that  after  the 


payment  of  all  Just  debts  the  estate  should 
be  divided  among  the  four  sons  at  the  testa- 
tor in  equal  ports,  share  and  share  alike. 
The  executor  was  given  full  pov^er  to  sell, 
dispose  of  all  property  of  whatsoever  kind 
or  character,  and  was  requested  and  directed 
at  an  early  date  to  sell  and  dispose  of  all 
personal  property,  the  direction  being: 

^'Particularly  my  sheep,  and  Instead  of  tam- 
ing over  to  said  sods  the  said  sheep  and  per- 
sonal property,  that  he  turn  over  to  th^  the 
proceeds  of  the  same." 

The  same  direction  was  made  concerning 
the  dl^KJsitlon  of  the  real  estate.  This  di- 
rection contained  In  the  will  was  unequivocal 
and  left  no  choice  In  the  executor,  or  right 
of  election  as  to  what  should  be  done.  The 
principle  controlling  la  thus  laid  down  in 
18  Cyc.  207: 

"A  testator's  wishes  and  dlrectionH.  not  prec- 
atory merely,  must  be  followed  if  possible  in 
all  particulars,  unless  some  appropriate  tribunal 
authorise  the  neeutor  to  swerve  aside."  Hall 
V.  Oushing,  9  Pick.  (Mass.)  305:  Voorhees  v. 
Stoothoff.  11  N.  J.  Law,  l45j  Hutttm  v.  Hut- 
ton,  41  N.  J.  Eq.  267,  3  Atl.  882, 

It  camiot  be  lurged,  we  believe,  that  the 
probate  court  authorized  any  deviation  from 
the  terms  of  the  will,  although  the  report  of 
the  administrator  which  was  tendered  In  evi- 
dence was  shown  to  have  been  approved  by 
the  court.  This  report,  however,  as  we  have 
Indicated,  did  not  amount  to  a  showing  of 
distribution  of  the  property  In  kind,  and  we 
must  presume  that  the  administrator  had  not 
disobeyed  the  conditions  of  the  wUl,  but  had 
simply  r^orted  holding  the  share  of  the 
estate  to  which  James  Sakariason  was  enti- 
tled under  the  terms  of  the  will.  There  was 
no  attempt  to  show  that  the  legatees  had 
sought  for  a  distribution  in  kind,  or  had 
elected  to  take  such  a  distribution. 

Assuming,  however,  for  the  purpose  of  ar- 
gument, that  the  distribution  of  the  personal 
property  In  kind  had  bem  agreed  upon  be- 
tween the  administrator  and  tbe  legatees  In 
vMatloa  of  the  express  ctmditlon  ref^red 
to,  we  do  not  agree  that  the  court,  at  least 
in  the  Informal  manner  shown  by  this  rec- 
ord, without  a  bearing  uptm  the  question 
and  a  ataowing  tjt  luoessUy,  produced,  per^ 
haiA,  by  inability  to  carry  out  tbe  condition 
of  tbe  will  of  the  testator,  could  authorise, 
direct,  or  approve  a  distribution  under  tbe 
circumstances  of  this  case. 

In  the  case  ot  Burton  et  aL  v.  TeldeU  et 
eL,9IUclLBq.(S.a)  9,  Which  is  a  casesome- 
wbat  Bbnilar  In  tbcta,  tbe  testatw  bad  di- 
rected, bis  estate  to  be  sold  and  tbe  proceeds 
bequeathed  to  his  daughter  for  life  .with 
remainder  to  her  lineal  descoidants.  On  bill 
died  tbe  daugfatw,  her  husband  and  their 
cbildroi,  to  prevent  tbe  sale  and  have  the 
imperty  Itself,  consisting  of  land  and  ne- 
groes, settled,  acoordlag  to  the  terms  of  the 
will,  the  coort  refused  to  interfere  with  the 
scheme  the  testator.  In  tida  case  It  was 
asserted  that  It  would  conduce  gwatly  to  Uw 
Interest  of  the  braefldaries  under,  the  will. 
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and  partlGolarly  to  t&e  Infant  remainder- 
men that  the  property  should  be  settled  spe- 
dflcally  on  Mrs.  Burton  and  her  <^lldren. 
Evidence  was  Introduced  to  show  that  a 
larger  income  would  be  derived  and  the  capi- 
tal Increased  by  granting  the  prayer  of  the 
bill.  The  court,  however,  said : 

"But,  Bitting  here,  we  have  no  means,  If  we 
had  the  aathMity,  to  inquire  into  the  varlooB 
motiTes  which  may  have  ufloencad  his  determi- 
nation. It  is  the  province  of  the  court  to  aa- 
certain  and  declare  the  Intoitioa  of  the  testa- 
tor, but  neither  to  make  nor  unmake  his  will." 

The  bill  was  therefore  dismissed. 

We  conclude  that  the  rejection  of  the  evi- 
dence offered  to  show  that  the  administrator 
had  made  a  distribution  of  the  personal  prop- 
erty of  the  estate  was  not  erroneous,  as  con- 
tended by  appellants. 

Our  conclusion  In  these  two  matters  dis- 
poses of  the  appeal,  save  for  a  further  con- 
tention of  a^iellantB  to  the  eftect  that  the 
Judgment  of  the  district  court  should  be 
set  aside  this  court  because  this  action  is 
predicated  upon  the  wrongful  attachment  of 
the  sheep  of  plalntltt  under  an  execution  is- 
sued In  the  cofle  of  Brnton  v.  Sakailason  et 
aL;  the  judgment  In  which  last-mentioned 
case  has  been  reversed  by  this  court  subse- 
quent to  the  Ju^ment  of  this  case  In  the 
lower  court  This  question  was'  not  raised 
In  l^e  lower  court  for  obvious  reasons,  and 
the  merits  of  the  contention  are  not  before 
ns,  except  so  far  as  contained  in  ai^llant's 
britf.  If  the  objection  la  a  valid  one  it  can 
be  and  should  be  raised  by  audita  querela 
In  the  trial  court  and  such  relief  secured  as 
appellants  may  be  there  shown  to  be  oititled 
to.  For  this  reason  we  deeUne  to  pass  upon 
the  questi<m  at  this  time. 

Binding  no  error  in  the  record,  the  judg- 
ment of  tiie  lower  coart  Is  affirmed;  and  it 
la  so  ordered. 

PABKBR  and  ROBEBTB,  JJ.,  concur. 


STATB  ex  reL  TOWN  OF  PORTALES  v. 
BOARD  OF  GOH'RS  OF  ROOSEVELT 
OOUNTX  et  aL   (No.  1929.) 

(Snpreme  Court  of  New  Mexico.    Biareh  T, 
1917.) 

{BvUahua  by  the  Court.} 
AveKAL  AitD  Bbbob  ^978100— Obbdibnce  to 

WbIT  or  MANnAHITS— DlSUBSAL  OF  AfPEAI.. 

Where  a  party  has  obeyed  the  commands 
contained  in  a  writ  of  mandamos  and  subse- 

aoeutly  appeals,  without  staying  the  judgment, 
his  court  idU  dismiss  the  appeal  where  its  de- 
drion  cannot  grant  the  parties  any  effectual 
relief  or  have  any  practical  effect  in  the  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  3122.] 

Aiveal  from  District  Court,  Roosevelt 
County ;  Richardson,  Judge. 

Mandamns  by  the  State  of  New  Mexico, 
on  the  relation  of  the  Town  of  Portalea, 
against  the  Board  of  County  ConunlaslonerB 


of  Roosevelt  County  and  others.  Peremptory 
writ  issued,  motion  for  supersedeas  doiled. 
and  the  def^danta  ajveaL  Hottm  to  ffia- 
miss  appeal  granteOL 

A.  W.  Hockenhull,  of  Clovla,  and  James 
A.  Hall,  of  Portalea,  fwr  appellants.  George 
L.  Hvam,  of  Portalea,  for  a^weUee. 

PARKER,  J.  ItOB  la  an  aMWal  from  a 
judgment  of  ttie  district  court  for  the  coun- 
ty of  Roosev^t  ordering  the  issnanoe  oi  a 
peremptory  writ  of  mandamus  to  compel  the 
board  of  county  commlsaloners  of  Roosevelt 
county  to  eertUy  to  tb»  assessor  a  certain 
special  assessment  and  to  compel  the  asses- 
sor of  aald  county  to  place  the  same  upcm 
the  tax  rolls.  The  judgment  wm  entered  on 
December  27,  1916.  and  the  peremptory  writ 
was  issued  and  awed  oa  respondmts,  ap- 
pellants hoce,  on  January  1,  1916.  Motion 
for  ai^^eal  and  superaedeaa  waa  filed  by  ap- 
pellants on  January  6,  1916.  and  thereupon 
the  appeal  was  granted  but  the  right  to 
supersede  the  judgment  waa  dttilad.  Cost 
bond  waa  filed  on  January  81,  1916,  and 
transcript  filed  in  this  court  on  April  29. 
1916.  The  appellee  has  moved  to  dismiss 
the  appeal  on  the  ground  that  anieUaiits 
have  fully  complied  with  the  mandates  of 
tiie  writ,  and  that  therefore  there  is  no  real 
question  before  this  eourt  for  determination. 
Accompanying  the  nwtton  to  dismiss  is  at- 
tached a  certified  cotfT  of  the  proceedings  of 
the  board  of  oounty  commisBlonera,  vrtilch 
shows  that  on  January  4,  1916,  two  days  be- 
fore the  appeal  herein  waa  prayed  for  and 
granted,  the  said  board  made  the  levy  re- 
ferred to  herein,  and  directed  the  clerk  to 
certify  the  same  to  the  county  assessor  and 
to  spread  the  assessment  upon  tlie  assess- 
ment rolls.  An  affidavit  also  accompanies 
the  motion  showing  that  the  assessor  com- 
pleted the  spreading  of  the  special  asBess- 
ment  on  the  assessment  rolls  not  later  than 
January  8,  1916.  Appellants  have  filed  no 
brief  on  this  motion  nor  disputed  the  truth 
of  the  foregoing. 

1.  The  identical  questUm  lnv<dved  in  this 
case  has  never  heretofore  hem  determined  by 
this  court.  In  Territory  ez  rel.  Hnbbeli  v. 
Dame,  13  N.  M.  467,  46S.  86  Pac.  473,  the 
territorial  court  held  that^  because  it  would 
be  impossible  for  the  court  to  grant  the  ap- 
pellants any  effectual  relief  In  the  case  on 
ai^al,  because  of  changed  conditions  since 
the  rendition  of  the  Judgment,  the  aroeal 
would  be  dismissed.  It  held,  in  effect,  that 
because  of  changed  oondltioiia  the  proposi- 
tions advanced  by  appellant  became  moot 
questions,  and  the  court  would  not  consider 
the  same,  but  would  dismiss  the  appeaL  In 
Alldredge  v.  Alldredge,  20  N.  M.  471,  151 
Pac.  314.  this  court  held  that  the  release  and 
satisfaction  of  judgment  after  its  rendition 
made  It  impossible  to  render  any  decision  in 
this  court  which  would  affect  the  ri^its  <tf 


49For  other  cbsm  ms  hoim  topio  uid  KOT-NUHBER  tn  M  K«T-NiUBber«d  Dlsests  and  ladexM 
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the  partlee  with  respect  to  such  jadgment. 
Baying; 

"He  doty  of  this  cottrt.  M  every  other  Jn- 
dicial  tribunal,  is  to  decide  actual  controvemlea 
by  a  judgment  wbieh  can  be  carried  into  effect, 
and  not  to  sire  opinioDi  npon  moot  qaestions  or 
abstract  pToptmnaoM,  or  to  dedare  principleB 
or  ruJea  of  law  whicb  cannot  affect  toe  matter 
in  issue  in  the  case  before  it' " 

Where  the  supervisors  of  a  county  levied 
a  tax,  In  compliance  with  the  order  of  the 
court  in  mandamos  proceedlngg,  It  was  held 
that  the  appeal  would  be  dismissed.  San 
Diego  School  Dlst  v.  Board  of  Supervisors, 
07  CbL  438,  32  Fac.  517.  In  that  case  the 
court  said: 

"After  it  [tbe  Judgment]  had  tiias  been  satis* 
fied,  there  was  notblM  in  the  judgment  iriileh 
the  court  had  rendered  of  which  the  defendant 
coald  complain,  or  about  which  it  conld  say  it 
was  aggrieved.  A  reversal  of  the  judgment 
would  not  of  itself  set  aside  tbe  levy  of  the  tax 
which  had  been  made.   •  •   • » 

See,  also,  Leet  v.  Board  cd  Siqwrrlsors,  47 
Faa  596,1  where  tt  was  tuM  tbat  an  appeal 
would  be  dlsmlsaed  wbwe  a  Uqnor  lloense 
was  ordered  to  be  Issued  attae  Judgment  In 
nwndamns  dincttnff  tbe  taoanoe  therectf. 

In  State  ex  reL  Begemaa  t.  Napton,  10 
Mont  368,  26  Pac.  lOO,  appellant  obeyed  tbe 
oommand  of  tlio  wilt  of  mandamns,  and  then 
appealed.  Tbe  coart  said : 

"A  judgment  of  any  Und  flran  thla  ooort 
woold  present  a  peculiar  result.  An  affirmance 
would  be  to  direct  the  district  court  to  issue  a 
writ,  which  that  court  has  already  issued,  and 
^i<ut  has  been  obeyed.  A  reversal  would  he  to 
say  to  tbe  1ow«  court:  'Ton  may  not  order  die 
clerk  to  do  that  which  he  has  already  folly  per- 
formed.' It  Is  apparent  that  there  is  no  con- 
troversy before  us.  Tbe  case  is  flctltioos.  We 
are  of  the  winion  that  it  Is  not  a  safe  precedent 
to  depart  from  the  rule  tbat  eoarts  will  hear 
oalj  genuine  •  *  •  matters  not  in  litiga- 
tion." 

In  JadE8(Hivllle  Scbool  Dist.  t.  Crowell,  33 
Or.  11,  62  Pna  688,  where  appellant  obeyed 
the  commaads  contained  In  the  writ  at  man- 
damns  and  then  appealed,  the  court  said 
that  it  would  not  assume  jurisdiction  of  a 
diluted  question  of  law,  unless  It  involved 
a  substantial  controversy  between  adverse 
parties. 

In  Chamberlln  v.  MacVlcar  (Iowa)  76  N. 
W.  839,  the  court  said  It  would  not  deter- 
mine questions  depending  upon  rights  which 
had  been  settled. 

In  St^hens  v.  Qnerry  (Iowa)  97  N.  W. 


*  Reported  In  fntl  in  the  PmUc  Reporter;  ra- 
ported  a  meBorudttm  dsolsloB  without  oplaloa 
hi  Ul  Gal.  svil. 


1115,  a  writ  of  mandamos  bad  been  obeyed, 
and  an  appeal  tben  pwfeoted.    The  oonrt 

said  tbat: 

"If  that  be  true,  there  would  be  nothing  for 
us  to  consider  but  a  moot  question,  with  nodt- 
ing  invc^ved  bat  a  question  of  costs." 

See,  also,  Tabor  v.  Hipp,  136  Oa.  123,  70 
S.  B.  886,  Ann.  Cas.  19120,  246,  and  note 
thereto;  State  v.  Trainor,  91  Neb.  848,  137 
N.  W.  876;  and  Betts  v.  SUte,  67  Neb.  202, 
93  N.  W.  167,  2  Ann.  Cas.  625. 

The  general  rule  announced  herein  would 
seem  to  nullify  the  right  to  appeal  from  a 
final  Judgmoit  rmdered  in  such  cases;  for 
the  respondent  must  either  obey  tbe  mandate 
of  the  court  where  no  supersedeas  is  allow- 
ed, or  become  subjected  to  punishment  for 
contempt  of  court.  In  Stephens  v.  Querry 
(Iowa)  97  N.  W.  1115,  dted  supra,  the  court 
said  that  the  respondent  "might  have  saved 
himself,  perhaps,  by  procuring  a  restraining 
order  frOTu  this  court."  In  People  ex  reL 
Green  v.  Board  of  Education,  11  N.  T.  Supp. 
296,s  re^ndents  obeyed  the  mandate  of  the 
writ  of  mandamus  and  appealed  from  the 
judgment  Supersedeas  was  requested,  but 
-was  denied  by  the  court,  which  facts  are 
identical  with  those  In  tbB  ease  at  bar.  Tbe 
court  said: 

''But  we  are  met  with  tbe  diffleoItT  that  no 
decision  whidi  we  caa  make  can  faava  any  jvac- 
tical  tiCect  in  this  proceeding.  Tbe  board  has 
elected  a  president  IF  we  should  hold  that  the 
mandamus  ought  not  to  have  been  granted,  we 
conld  not  undo  this  action.  *  •  «  But  It  is 
not  well  for  oourts  to  write  opinions  which  can 
have  no  jiractical  effect  In  the  case  before  them. 
Our  busuess  is  to  decide  controversies,  not  to 
writ  essays.  The  defendant's  counsel  u^tes  tbat 
to  dismiss  the  appeal  nullifies  tbe  right  of  ap- 
-  zf^h  !t  should  be  observed  that  there  may 
oe  a  mandamus  which  has  been  obeyed,  where 
the  general  terms  by  Its  reversal  can  redress 
the  wrong. 

We  are  therefore  constrained  to  hold  that, 
where  a  party  has  obeyed  the  commands  con- 
tained In  a  writ  of  mandamus  and  subse- 
qu«itly  api}eals,  without  staying  the  judg- 
ment, this  court  will  dismiss  the  appeal 
where  its  decision  cannot  grant  the  parties 
any  effectual  relief  or  have  any  practical  ef- 
fect in  the  proceedings. 

The  motion  to  riit^mlM  tbe  appeal  will 
therefore  be  granted;  and  It  is  so  ordered. 

HANNA,  C.  J.,  and  ROBERTS,  J.,  concur. 


■Reported  In  full  la  tbe  New  York  Supplement; 
reported  as  a  memorandum  deolslon  wltlunit  opla- 
lea  in  n  Hub.  SH. 
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WEST  NAT.  BANK  OF  ALBUQUERQUE 
T.  SOOTT  (MABBON,  State  Treasorer, 
Oarolsfaee).   (No.  1927.) 

(Supreme  Conrt  tA  New  Mexico.    Much  1, 
19170 

(SylMut      a«  Courts 

GABlTXSHiaNT  —  PBOPEBTT  SUBJCCT— 

Saubt  of  Pubuc  OmciAi,. 
Laws  1915,  c.  28,  does  not  authorize  the 
garnishment  of  the  satazy  of  a  public  official. 

[Ed.  Note.— For  other  eawe,  see  OarniiluneDt. 
Cent  Dig.  H  12&-132.] 

Appeal  from  District  Court,  BenulUlo 
County ;  Me<^m,  Judge. 

Action  by  the  First  Natltmal  Bank  of  Albn- 
qnerqne  against  K.  K.  Scott,  Judgment  debt- 
or, and  O.  N.  Marron,  Treasurer  of  the  State 
of  New  Mexico,  garnishee.  Judgment  for 
defendant  on  gnstalnlng  a  demurrer  to  the 
complaint,  and  plaintlfC  appeals.  Affirmed. 

Karl  A.  Snyder,  of  I>emlng,  and.  H.  3.  Bow- 
man, of  Santa  F^  for  appellant,  K.  K.  Soott, 
oC  Boswell*  for  appellee. 

ROBERTS,  J.  The  appeal  in  this  case  to- 
volvea  the  same  Queatlona  presented  to  this 
court  by  the  case  of  Owen  t.  Terrdl,  162  Pac 
171.  Appellant  obtained  a  judgment  against 
appellee,  who  was  the  district  attorney  of  the 
Fifth  judicial  district,  this  state,  and  there- 
after instituted  proceedings  in  garnishment, 
naming  the  state  treasurer  as  garnishee,  and 
sought  to  garnishee  the  salary  due  appellee 
from  the  state,  as  such  district  attorney,  un- 
der the  prorlsions  of  chapter  26,  Laws  191S. 
The  trial  conrt  sustained  a  demurrer  to  the 
complaint,  and  upon  appellant's  election  to 
stand  upon  Its  demurrer  judgment  was  ren- 
dered for  defendant  From  such  Judgment 
this  appeal  Is  prosecuted. 

In  the  case  referred  to  we  held  that  chap- 
ter 26,  Laws  1916,  did  not  authorize  the  gar- 
nishment of  the  salary  of  a  public  official. 

Following  that  case,  the  Judgment  herein 
must  be  affirmed;  and  it  Is  so  ordered. 

HANNA,  C.  J.,  and  PABKER,  J.,  concur. 


JACKMAN  T.  ATCHISON,  T.  ft  B.  V.  BY.  00. 

(No.  2021.) 

(Supreme  Court  ot  New  Mexico.    March  14, 

1917.) 

(Svltahut  by  the  Oouri.) 

1.  Affbai.  and  Ebbob  ^s>405  —  OrikXiOH  — 

Tms— Statch. 
Under  section  4471,  Oode  191R,  dtatlon, 
where  required,  may  issue  any  time  befcm  the 
return  day  of  the  appeal, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^ror,  Cent  Dig.  |S  2129,  2121,  2122.1 

-2.  Afpeal  and  Ebbob  «=»2— Rcght  to  Ap- 

PEAIr-jTTDQMENT— STATXITB. 

As  a  general  role,  the  right  of  appeal  is  for- 
emed  by  the  statute  in  force  when  the  flual 
Judgment  is  rendered,  and,  unless  It  is  evident 


from  tiie  terms  of  tiie  statute  wfaldi  duuices  the 
right  of  appeal  that  it  was  intended  to  have  a 
retrospective  effect*  it  has  no  am?licatioa  to 
causes  in  which  final  Judgment  baa  ben  render- 
ed prior  to  the  time  the  act  in  qaestum  was 
passed. 

[Ed.  Note.— For  other  oases,  see  Appeal  aad 
Error,  Oent  Dig.  {{  &-7.  iSSZ,  2121.] 

Appeal  from  District  Court,  Dona  Ana 
County;  Uedler,  Judge. 

Action  by  Royal  Jaiftnum  against  the  At- 
chison, Topeka  &  Santa  Railway  C<«aq^- 
ny.  Judgment  for  defradant,  and  ^alntiff 
appeala  Motion  to  dismiss  the  appeal  de- 
nied. 

J.  H.  Faxton,  d  Jjea  Graces,  ft^  appellant 
W.  0.  Reld,  of  Albnqinenin^  and  Bolt  & 
Sutjierland,  of  Las  Cmces,  tor  KpptHM. 

HANNA.  0.  3.  [1]  AppeUee  has  moved  to 
dismiss  this  appeal  upon  two  grounds,  name- 
ly, that  <dtadim  was  not  Issued  within  the 
period  of  cue  year  from  and  after  the  rendi- 
tion of  the  Judgment,  the  reowd  not  showing 
that  the  ai^Mal  was  taken  In  opai  ooort,  and 
that  the  order  granting  the  appeal  waa  made 
more  than  six  months  aftw  section  1  of 
di^er  77  of  the  Laws  of  1916  had  becMue 
eflfectlTe.  Tb\a  statute  Shortened  the  time  of 
appeal  from  one  year  to  six  montbs  after 
the  date  of  the  final  judgment 

The  monorandum  of  authorities  filed  hy 
aK)ellee  ^alls  to  disclose  any  case  holding 
that  under  our  statute,  or  statutes  similar 
thereto,  citation  must  be  issued  within  one 
year  from  the  date  or  entry  of  Judgment,  nor 
in  such  written  memorandum  Is  any  refer- 
ence made  to  this  first  point  Section  4471, 
Code  1916,  which  Is  a  part  of  an  act  passed 
In  1907,  anumg  other  things,  inovldes  the 
following: 

*****  When  an  aweal  Is  taken,  unlea 
the  same  is  taken  In  vp&i  court,  which  fact 
shall  be  shown  by  the  record,  citation  aludl  be 
issued  by  the  derii!  of  the  district  court  direct- 
ed to  and  idting  the  t^posite  party  to  appear 
In  the  Sui;»«me  Court  and  answer  swa  ap- 
peal on  the  return  day  tihereof." 

The  record  falls  to  dlsdose  that  tiie  ai^>eal 
was  taken  in  open  court;  hence  the  presump- 
tion Is  that  It  was  not  so  taken,  and  in  such 
event  It  was  Ineumbent  upon  ai^llant  to 
cause  citation  to  be  Issued  and  served  upon 
appellee.  Ghllders  v.  Lehann,  18  N.  M.  487, 
491,  138  Paa  202.  The  section  of  the  stat- 
ute, dted  supra.  It  wlU  be  seen*  does  not 
q;>eclfy  In  terms  when  the  dtation  most  be 
Issued,  but  in  the  case  dted  supra,  it  was 
held: 

"When  an  appeal  is  taken  in  open  court,  tiie 
fact  must  be  shown  by  the  recmd,  and  when  the 
record  fails  to  so  show,  citation  should  issue 
and  service  be  had  on  appdlee  prior  to  the  t«- 
tum  day." 

In  the  case  at  bar  the  Judgment  was  ren- 
dered on  April  24,  1916,  and  entered  on  May 
8,  1915.  On  April  17.  1916,  motion  for  ap- 
peal was  made  and  allowed  by  the  court  on 
April  21,  1916.  Citation  was  Issued  on  April 
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28,  191^  and  served  iqxm  appellee's  attor> 
nejB  the  same  day.  If  an  appeal  was  allow- 
able at  all,  the  return  day  thereof  was  130 
days  after  April  21«  within  which  tinre 
dtatloa  most  have  been  fanned  and  Mired 
QBleaa  the  same  was  excoaable  for  good 
c&nse.  ItODg  before  the  retam  day  cttathn 
was  Issued  and  served,  and  therefore  we  fall 
to  aee  any  merit  In  the  contention  of  appd- 
lee  on  this  first  qnestlMi. 

[2]  2.  The  principal  question,  howeyer,  la 
whether  this  court  has  any  Jurisdlctloa  of 
this  came.  Appellee  arfoes  that  no  move 
whatever  had  been  made  by  ai^llant  to- 
wards the  taking  of  an  appeal  prior  to  the 
time  when  section  1,  ch.  77,  taws  1915,  went 
Into  effect;  hence  the  procedure  on  the  ap- 
peal and  the  right  thereto  Is  goremed  by  the 
said  statute,  rather  than  by  section  4470, 
Code  1915.  The  section  of  the  Code  last  <^t- 
ed  was  enacted  In  1907,  and  provided  gen- 
erally that  an  an>eal  or  writ  of  error  might 
be  sued  out  from  a  final  Judgment  any  time 
within  one  year  fron*  the  date  of  the  entry 
thereof.'  Sectlcm  1,  cb.  77,  Laws  1015,  amend- 
ed sectl<m  4470,  Code  1915,  by  shortening  the 
time  In  which  appeals  mi^t  be  taken  to  six 
months  from  the  date  of  any  final  judgment 
Appellee  contends  that  aniellant  lost  any 
right  of  appeal  he  might  have  had  because 
the  motion  for  a[^)eal  was  taken  ten  monUis 
after  June  11,  1915,  the  time  when  section  1, 
di.  77,  Iawh  1915,  became  effective.  There 
Is  DO  language  In  chapter  77,  Laws  1915,  to 
cause  us  to  believe  that  It  was  the  design 
and  intent  of  the  Legislature  that  the  same 
^ould  be  retroactive  in  its  operation,  and 
the  general  rule  under  Wtt(A  circumstances 
is  that  it  Is  to  have  a  proapecttre  operation 
only.  IWatKr  v.  Strain.  91  Okl.  58,  119  Paa 
902.  In  this  case  the  court  had  before  It  a 
sImUar  question,  and  said: 

"The  same  gaeetlon  which  Is  presented  here 
has  been  frequnttly  presented  in  other  states, 
and  the  almost  uniform  holding  of  the  courts 
has  been  in  accord  with  the  conclusion  to  which 
we  have  come,  and  the  rale  may  be  stated  gen- 
erally to  be  that  a  statute  reducing  the  time 
for  taking  an  appeal  does  not  apply  to  proceed- 
ings in  which  a  judnoent  has  oeen  previoosly 
rendered,  and  that  the  ri^t  of  appeal  Is  gov- 
erned by  the  provisioas  of  law  applicable  therv- 
to  in  ioKt  at  the  time  when  the  judgment 
was  rendered.  2  Standard  Bncy.  of  Procedure, 
136,  and  cases  cited;  2  Cyc.  Ga»;  tyBannon  v. 
Ragan.  30  Aife.  181;  Bankin  t.  Schofidd,  70 
Ark.  S8.  66  8.  W.  197;  Pignac  v.  Burnett  eC 
aL.  119  Cal.  157,  SI  Pae.  48 ;  MeUe  v.  Beynoldk 
320  CaL  234,  Se  Pac.  491;  Carr  v.  Uhier,  W 
111.  33:  City  of  Davenport  v.  D.  &  St  P.  R. 
Oo;,  S7  Tonra,  6124;  Hirers  r.  Cole,  38  Iowa, 
677;  Sammis  v.  Bennett  32  Ela.  458,  14  South. 
90.  22  I*.  R.  A.  48;  D»via  v.  Pender,  Minor 
(Ala.)  57;  Kerlinger  v.  Barnes  et  aL,  14  Minn. 
626  (Gil.  396^;  Gompf  tt  al.  t.  W<dfinger  et  al.. 
67  CAio  St.  144,  65  K.  E.  878;  TriKtees  of 
Canaan  Township  v.  Board  of  Infirmary  Di- 
rectors, 46  Ohio  St  694.  23  N.  B.  492." 

Other  authorities  to  the  same  effect  will 
be  ftmnd  in  the  note  to  the  cue  of  Wilson  v. 
Kryger,  61  U  B.  A.  (N,  a)  790.  'On  author 
of  tibe  ootA  aaya: 


"It  is  a  general  rule  oi  construction  that  stat- 
utes shortening  the  time  wltliin  which  appaala 
or  proceedings  in  error  can  be  taken  (|o  not  in 
the  absence  of  language  showing  dearly  a  leg- 
islative intention  to  the  contrary,  ^ply  to 
jadgmcnts,  decrees,  or  orders  rendered  or  en- 
tered bef(»e  such  stetntea  took  ^ect" 

We  are  aware  that  some  courts  bold  that 
the  statute  shortening  the  period  should  be 
applied  restroepectlvely  if  a  reasonable  time 
remains,  while  others  bold  that  the  new  pe- 
riod govons,  but  that  it  should  be  computed 
from  the  time  the  statute  took  effect,  and 
not  fromf  the  time  of  the  determlnati(»i 
sought  to  be  reviewed,  but  no  good  reason 
has  been  advanced  for  a  departure  from 
the  majority  rule,  and  we  believe  less  un- 
certainty and  confusion  wiU  result  by  adher- 
ing to  It 

Appellant  argues  that  Us  case  was  a 
"pending  case"  within  the  purview  of  section 
34,  art  4,  of  the  state  G(»istltution,  and  for 
that  reason  tlie  Legidature  was  powerless 
to  change  the  provisions  of  the  Appellate 
Procedure  Act  In  so  far  as  his  case  was  con- 
cerned, but  we  find  It  unnecessary  to  decide 
this  qaesd<XL 

For  the  reasons  stated,  the  moti(m  to  dis- 
miss the  appeal  will  be  denied;  and  It  Is  so 
ordered. 

'  PARKBR  and  BOBBBTS.  3J.,  amcar. 


OBIST  V.  ABBOTT,  District  Court  Judge, 
et  aL    (No.  2046.) 

(Supreme  Court  of  New  Mexico^   March  7,  ' 
1917.) 

(ByUebu4  fry  the  Court.) 

1.  EUEonoifB  €=»2TO— OoNTtBT  — JtnasDic- 
TioN  or  Durkxoi  Court. 

Sections  2060  to  2060.  inclusive.  Code  1916, 
interpreted,  and  held  not  to  authorize  the  dia* 
trict  courts  to  entertain  a  contest  proceeding  for 
the  office  of  district  attorney. 

[Ed.  Note.— Por  other  case^  see  EOeetions, 
Cent  Dig.  fS260-26&] 

2.  pBOHiBmoN  «S9»B0S)— DnriAZi— SmoDT  bt 
Atfmal. 

A  proceeding  by  prohibition  against  the  dis- 
trict court  to  prevent  the  assumption  of  juris- 
diction by  that  court  to  entertain  a  contest  pro- 
ceeding for  the  ofllce  of  district  attorney  wHl  not 
be  denied  on  the  i^oad  that  tltere  la  an  ade* 

2 Date  remedy  by  appeal ;  the  mnedy  by  appeal 
1  Buch  cases  being  deemed  not  to  be  adcQuate. 
[Bd.  Note.— For  other  casea^  see  ProhiUtion, 
Cent  Dig.  I  S.] 

Prohibition  by  Jaeob  H.  Orlat  against  SKL* 
maaa  O.  Abbots  Jndga  at  flie  District  (3ouxt 
of  tbe  Flnt  Judicial  District  of  the  State  of 
New  M^ook  aM  Alwrnnrter  Bead,  t»  pn- 
Ub!t  such  court  from  proceeding  to  bear  and 
try  an  election  contest  by  Bead  against  flie 
rdator.  Writ  made  absolute. 

J.  H.  (Mst  and  B.  P.  Davles,  both  of  Santa 
Fe,  for  relator.  O.  O.  Catron  and  A.  B.  Rene- 
ban,  both  ot  Santa  V6,  for  reepmduits. 
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PABKBR,  J.  This  Is  a  proeeedlng  In  vro- 
falbltloQ,  the  writ  haTli^  been-  directed 
agatnM  the  court  and  judge  of  the  First  judi- 
cial district  In  and  for  the  county  of  Santa 
F6  and  one  Alexander  Bead.  An  Section 
contest  was  Instituted  in  said  court  by  said 
Alexander  Read  against  relator,  Jacob  H. 
Crist,  to  contest  relator's  right  to  the  office 
of  district  attorney  of  the  First  judicial  dis- 
trict, the  respondent  claiming  to  have  been 
legally  elected  to  that  office  at  the  last  No- 
vember election,  l^e  r^tor  Sled  a  d^ur- 
r«r  to  the  notice  of  contest  upon  the  ground 
that  the  same  did  not  state  a  cause  of  action 
for  the  reason  that  the  district  court  has  no 
Jurisdiction  of  an  election  contest  for  a  state 
office.  The  district  court  overmled  the  de- 
murrer, and  thereupon  relator  brought  this 
proceeding  in  this  court  to  prohibit  the  dis- 
trict court  from  proceeding  to  hear  and  try 
said  election  contest  The  respondent,  dis- 
trict judge,  answered  the  writ,  admitting  that 
he  intends  to  entertain,  pass  upon,  and  pro- 
ceed with,  try,  and  decide  said  electlMi  con- 
test, unless  it  be  determined  by  this  court 
that  he  has  no  Jurisdiction  In  said  canse. 
BespondNit  Bead  adopts  the  return  of  the 
district  judge. 

It  is  admitted  by  counsel  for  the  parties 
that  the  office  of  district  attorney  is  a  state 
office^  as  we  held  In  State  ex  rel.  Ward  v. 
Bomero,  17  N.  M.  88,  125  Pac.  617.  It  Is 
likewise  conceded  by  counsel  that  an  election 
contest  Is  a  special  proceeding,  and  authority 
for  malntainli^  the  same  must  be  found  In 
positive  law,  and  that  otherwise  the  right 
does  not  exist.  This  position  of  counsel  is 
undoubtedly  correct 

[1]  1.  It  is  contended  by  relator  that  there 
is  no  statutory  auth(»ity  tot  contesting  an 
election  for  a  state  office  In  this  state,  and 
that,  therefore,  the  district  conrt  is  without 
jurisdiction  to  oitertaln  audi  proceeding.  It 
Is  argued  by  respondent,  on  the  contrary,  that 
statutory  authority  exists  for  such  a  omtest, 
and  that  tberefiore  the  district  court  had  ju- 
risdiction to  entertain  the  proceeding,  and  the 
writ  should  be  discharged.  The  ailment  in 
behalf  of  respondents  proceeds  upon  the  the- 
ory that  all  laws  compiled  In  the  Codification 
of  1915  which  were  taken  or  adopted  from 
existing  statutes  should  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enact- 
ments, as,  Indeed,  is  specifically  provided  in 
the  last  section  of  said  codification.  It  is  ar- 
gued, therefore,  that  the  true  meaning  of  the 
sections  of  the  codification  relating  to  elec- 
tion contests  can  only  be  ascertainable  from 
an  examination  of  the  original  acts  from 
which  they  were  taken.  The  sections  relat- 
ing to  election  contests  are  sectloos  2066  to 
2060,  Inclusive,  of  the  Code  of  1915.  Hie 
original  act  In  regard  to  elecUoa  contests  was 
enacted  In  1861.  Laws  1851-02,  p.  19&  Hie 
section  of  that  act,  of  vhldi  section  2067, 
Code  1915,  Iff  the  oatgrowth.  Is  sectioa  02  ot 
that  act,  and  is  as  follows: 

"If  any  candidate  in  any  electitHi  hereafter 
held  In.  thip  territory  deairca  to  omtest  miy 


votes  girtok  to  the  oKtesinff  vfttj,  he  riiall  give 
eight  day's  previous  notice  in  writing  to  the 
party,  before  the  contest  is  tried,  specifying  the 
names  ot  the  voters  and  other  objeeticiiis  vpon 
whidi  ha  basaa  the  oontest" 

lUs  section  oonttamed  In  this  form  nntn 
1889,  when,  by  section  8;  e  186^  Ism  «t 
1889,  it  was  amended  into  As  present  ftms, 

ynOiA  fa  as  fttlloi#ii: 

"If  any  candidate  at  any  dection  hereafter 
held  in  this  state  desires  to  contest  any  votes 

SIven  to  the  opposinc  party,  or  to  contest  the  of- 
ce  for  which  he  wm  a  candidate  for  any  other 
reason,  he  may  do  w>  by  giving  nottes  in  writing 
to  such  oppostog  partr  befwe  tiba  oontest  is 
tried  or  heard,  setting  forth  the  grounds  upon 
which  he  bases  hia  contest" 

At  the  time  of  the  passage  of  the  act  of 
1851  there  were  only  four  elective  offices  in 
counties,  namely,  probate  Judge,  sheriff,  jus- 
tice of  the  peace,  and  constable.  By  the 
terms  of  that  act  contests  for  the  office  of  pro- 
bate judge  were  to  be  heard  by  the  circuit 
court,  or  by  three  Justices  of  the  peace,  and 
contests  for  the  office  of  sheriff,  Justice  of  the 
peace,  or  constable  were  to  be  heard  before 
the  probate  conrt  Provision  was  also  made 
in  the  act  for  contest  for  members  of  the 
House  of  BepresMitatlves  and  legislative 
council. 

The  words,  "if  any  candidate  in  any  elec- 
tion," have  led  to  some  confusion  In  the 
minds  of  counsel  for  the  respective  parties. 
It  is  argued  by  respondents  that  the  words, 
being  general  in  character,  c<mvey  legislative 
Intent  to  allow  an  election  contest  In  case  of 
any  kind  of  an  election  for  any  kind  of  an 
office.  When  examined  In  connection  with  the 
other  provisions  at  the  act  of  1861,  no  such 
meaning  Is  to  be  deduced  therefnHn.  It  is 
to  be  observed  that  the  provlsUms  of  sections 
49  and  00  of  that  act  authorize  a  contest  for 
any  cause  wbatever  known  to  the  law,  indnd* 
ing  the  counting  out  ct  Ulesal  votes,  while 
section  K2,  which  contains  the  words  above 
quoted,  refwB  solely  to  a  contest  of  any  Il- 
legal votes  given  to  ttie  opposing  party.  Sec- 
tlMi  52,  therefore,  is  a  ^vision,  read  in  con- 
nection with  the  other  sections  of  the  original 
act,  that  any  of  tibe  four  classes  of  offlcers 
mentioned  in  the  act,  when  they  desire  to 
contest  any  votes  given  to  the  opposing  par- 
ty, shall  give  certain  nodoe  therdn  wgacUeA. 
The  sectltm  does  not  reter  to  any  other  daai 
of  officers  than  tiie  foor  named  In  tlie  act,  and 
Is  not  a  pzovlalon  designed  to  Include  t^cers 
or  offices  of  a  class  otlier  than  those  men- 
tioned In  the  act,  as  Is  argued  by  eoonsel  for 
respondeits.  Section  2087,  Code  1915.  which 
as  before  pointed  out,  comes  from  diapter 
ISO,  Laws  of  1669,  embodies  In  it  Uie  sah- 
stance  and  effect  of  sections  4^  GO,  and  52 
of  the  original  act  of  1801,  In  so  far  as  tiie 
grounds  of  contest  are  ooneemed,  and  does 
not.  In  any  way,  enlarge  the  dass  of  offices 
whidi  may  be  contested. 

As  before  pointed  out,  the  act  of  18S1  pro- 
vided for  a  contest  of  the  oSiee  of  pmbatv 
judge  before  the  etrcutt  conrt  or  tbne  Jus- 
tices of  the  peace,  and  for  a  oontest  of  the 
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offioea  of  ahorlfr,  Justice  of  the  peace,  and 

constable  befbie  tt9  pnAnte  JndgiB.  In  1S73 
tbls  waa  <^Dged  bj  cbapter  29,  Lavs  1873- 
74,  whldi  oonflsrred  tbe  jarisdlcdon  of  ctm- 
tests  for  cowtj  ofBces  to  tbe  district  oonrt 
for  tlie  fNHiatT  In  wbldi  the  onitest  arose. 
See  section  2070,  Code  IMS.  It  te  to  be  ob- 
served tbat  ibis  act  makes  no  reference  to 
any  office  except  county  offices.  In  1876  the 
procedure  tot  sodti  oontesta  waa  gone  Into  by 
chapter  2d.  Laws  1876-76,  bat  the  class  of 
cases  in  which  contests  might  be  entertained 
was  In  no  way  enlarged  by  this  act  See  sec- 
tions 2072-2080,  Code  1916.  In  section  1  of 
that  act  It  la  provided  that  in  all  cases  of 
contested  elections,  triable  in  the  district 
conrt,  the  notice  of  contest,  when  filed  and 
served,  shall  be  taken  as  the  only  petition 
and  process  necessary  for  the  court  to  ac- 
quire jurisdiction.  This  act  is  a  procedure 
statute  only,  and  has  no  nfeience  to  the 
right  of  contest  as  sud). 

This  was  the  condition  of  the  legislation 
at  the  time  we  came  In  as  a  state.  By  sec- 
tion 4  of  article  22  of  tbe  Constitution,  It 
was  provided  that  all  laws  of  the  territory 
in  force  at  the  time  of  the  admission  of  the 
state  into  the  Union,  not  inconsistent  with 
the  Constitution,  should  remain  in  force  as 
the  laws  of  the  state  until  otherwise  pro- 
vided. This  provision,  it  is  argued  by  coun- 
sel for  the  respcmdents,  brou^t  into  the 
state  government  not  only  the  territorial 
laws  In  force  at  the  time  of  the  admission  of 
the  state,  but  also  all  federal  laws  governing 
the  territory  and  not  inconsistent  with  the 
state  Constitution.  It  is  argued,  therefore, 
that  section  1874,  R.  S.  TT.  S.  (U.  8.  Comp. 
St.  1913,  I  3464).  became  a  part  of  the  law  of 
the  state,  and  that  thereunder  the  district 
courts  were  granted  Jurisdiction  of  election 
contests,  as  falling  within  the  terms  "all 
matters  and  causes,  except  those  In  Which 
the  United  States  is  a  party." 

The  argument  Is  fttlladous  for  several  rea- 
sons. In  the  first  place,  the  territorial  dis- 
trict courts  ceased  to  exist  upon  the  forma- 
tion of  the  state  government  No  powers 
conferred  upon  them  by  the  act  of  Corneas 
attach  to  the  district  courts  of  the  state. 
Tbe  district  courts  of  the  state  derive  their 
Jurisdiction  and  powers  from  the  Constitu- 
tion and  laws  of  the  state,  and  no  act  of  Con- 
gress concerning  the  Jurisdiction  ot  courts 
in  the  state  conld  have  any  effect  after  stat^ 
hood  came. 

Hbe  argument  Is  fallacious  for  another  rea- 
son, and  ttiat  Is  that  the  act  of  Congress  in 
question,  evoi  if  it  still  remained  In  force  In 
the  state  did  not  ecHuCer  Jurisdiction  upon 
tbe  district  courts  of  election  contests  tor 
state  offices.  The  words  quoted  from  the  sec- 
tion above  can  have  no  further  meaning 
than  that  district  oonrts  wbldi  ml^it  be  or- 
ganised by  territorial  law  In  the  various 
counties  of  the  territwy  should  bare  Juris- 


dlction  «f  an  causee^  and  mattarv  as  provided 
by  the  laws  of  the  territory.  Tbe  laws  of 
the  territory,  having  made  no  provision  tot 
CMiteflta  for  offloes  otber  than  oounty  ot- 
flees,  tbe  act  of  Ocmgress  conferred  no  audi 
powers  upon  the  district  courts. 

It  follows  from  the  forgoing  analysis  of 
the  statutes  that  we  hare  no  law  Including 
the  subject-matter  of  contests  for  state  of- 
fices, or  procedure  for  trial  of  such  cmitests 
in  the  district  or  any  other  courts  of  the 
states  and  consequently  the  district  coort  in 
the  pending  case  Is  without  Jurisdiction  to 
entertain  any  such  proceeding. 

[2]  2.  It  Is  ai^ed  by  counsd  for  respond- 
ents that  we  ought  not  to  entertain  this  writ 
for  the  reason  tha!t  there  Is  an  adequate 
ramedy  by  appeal,  and  they  cite  State  ex  reL 
Sweeney  v.  Raynolds,  Judge  of  tbe  Second 
Judicial  EMstrict  Ckmrt,  in  support  of  their 
contenticns.  That  was  a  case  In  which  a 
claim  against  an  estate  of  a  deceased  per- 
son had  been  allowed  by  the  probate  court, 
and  upon  ai^>eal  from  sacb.  allowance  to  the 
district  court  It  was  held  that  tho  probate 
court  bad  no  Jurisdiction  to  hear  and  deter- 
mine a  daim  of  the  character  presented. 
The  appeal  was  thereupon  dismissed.  A  mo- 
tion to  reinstate  the  cause  and  proceed  to 
a  bearing  was  denied,  and  thereupon  the 
dalmant  applied  for  mandamus  In  this  court 
We  disdiarKed  the  writ  in  that  case  npcm 
the  ground  that  tbwe  was  a  plalnf  iveedTi 
and  adequate  remedy  by  appeal. 

In  this  case,  however,  taking  Into  coop- 
eration the  fact  that  an  election  conteet  nec- 
essarily involves  a  long  trial,  tbe  taklnR  ot 
a  large  amount  of  testimony  at  a  great  ex- 
pense to  tbe  parties,  and  where,  as  we  hf^d. 
it  Is  plain  that  the  district  court  has  abso- 
lutely no  Jurisdiction  of  tbe  oootest  proceed- 
ings, tbe  remedy  by  appeal  Is  not  sudi  an 
adequate  remedy  as  should  move  our  dlaofr 
ticm  to  refuse  the  writ  of  prohibition. 

Tot  tbe  reasons  stated,  the  writ  will  be 
made  absolute;  and  It  Is  so  ordered. 


HANNA.  a 
Judge,  oo&cnr. 


J^  and  LBAHT,  District 


SPENCEB  r.  GROSS  KELLT  A  GO.  St  al. 
(No.  19200 

(Saprema  Court  of  New  Mexico.    March  16, 
1917.) 

(ByJlahut  hy  ik9  OtmriJ 

1.  EvinBKOX  ^s>10S— MoilTs— Relevanct. 

Where  a  party  to  a  contract  is  saed  for 
breach  thereof,  and  relies  upon  the  alleeed  fact 
that  be  requested  the  other  party  to  uie  con- 
tract to  cease  operating  thereunder,  and  that 
such  other  party  acquiesced  in  his  request  the 
motive  which  prompted  such  party  to  make  saeb 
leqiMSt  Is  immaterial  and  irrdevant  and  was 
pr^eriy  ezdnded  from  the  Jury. 

[Ed.  Note.— For  other  easts,  sss  EMdenoe. 
Gait.  I>ig.  H  202-212.1 
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3.  Apfbu.  Am  BiBOK  ^»108S(6>— Bight  to 
AxjsQE  Bbbok— Inbtbuctiohs. 

Appellant  cannot  complain  of  instructioBB 
to  the  jury,  which,  althoogh  improperhr  stating 
an  iHBue,  were  more  favorable  to  hfm  man  they 
would  have  been  bad  the  real  issue  pre- 
sented. 

.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4056.] 

8.  Appkal  and  Ebbos  «s>272(S9  — Inotbxto- 
ti0n8— e^xcbftionb. 
Exceptions  to  lnstructi<HU  must  be  brongbt 
to  the  attention  of  the  trial  court  before,  or  at 
the  time,  they  are  given  to  the  Jury,  in  order 
that  the  trial  court  may  be  able  to  correct  any 
error  thweia,  md  exc^rttons  to  InstmetUma  tak- 
en after  verdict  Is  returned  will  not  be  consid- 
ered. 

^[Ed,  Note.— For  other  cases,  see  Appeal  and 
firror,  Cent.  Dig.  |  1612;  Trial,  Cent  Dig.  | 
680.1 

4.  Appeal  ard  Ebbos  <8s>2T3(7)  —  IirsTBtro* 
Tione— ExcKpnons. 

-  Exceptions  to  instructions  which  fail  to 
point  out  the  alleged  error  therein  will  not  be 
considered. 

[Ed.  Not».— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  %  1821;  OMal.  Gent.  Dig.  9 
689.] 

6.  OomSAOTB  «S9848— Pebsonax.  Sbbtioks— 
Othxb  BuPLoniXNT— Bubden  of  Pboov. 
In  suits  for  breach  of  contract  for  personal 
serrices,  where  the  employer  alleges  that  plain- 
tiff was  otherwise  employod  during  the  term  of 
the  original  ctmtract,  or  oonld  havo  secnred  sach 
employment,  the  burden  is  upon  the  defendant 
to  prove  such  facts. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1095,  1754-1760,  176^1780.] 

6.  Daicasbb  «s»iaOCE]^BBiAOH  or  OoiraEunr 

— HSAODBB. 

On  a  breach  ot  contract  for  a  specific  under- 
talcinf  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  cost  to  the 
plaintiff  of  doing  the  work. 

[Ed.  Note.~-For  other  casea,  see  Damages, 
Oent  Dig.  SS  292,  296,  297.] 

AppeM  trcm  Dlatrlct  Court,  Bernalillo 
County;   Raynolds,  Judga 

Action  by  Benjamin  B.  Spencer  against 
Orofls  Kelly  &  Co.  and  Richard  Dunn  and 
Edward  B.  Wheeler,  copartners  trading  nnder 
tlie  name  of  the  Mora  Timber  Company,  with 
connterclalm  by  defendant&  Judgment  for 
I^intlfl,  and  defaidants  appeal.  Affirmed. 

See.  also,  18  N.  M.  m,  1S6  Pac.  77. 

B,  W.  Dobaon,  of  Albuquerque,  Reed  Hol- 
loman,  of  Santa  Fe,  and  Chas.  A.  Spiess, 
East  Las  Vegas,  for  lyip^ajits.   Marron  & 
Wood,  of  Albuquerque,  and  B.  B.  Wright,  of 
Santa  Fe,  fot  appeUee, 

ROBERTS,  J.  This  case  arose  out  of  an 
allied  breacb  of  contract  entered  into  be- 
tween appellee  and  appellant,  M'ora  Timber 
Company,  a  copartnerahip  com[>osed  of  Gross' 
K^ly  &  Co.,  a  corptxratlon,  Richard  Duim, 
and  Edward  B.  Wheeler,  which,  contract  was 
entered  Into  on  the  27th  day  of  June,  1907. 
Under  the  contract  a];^llee  was  to  cut  all 
standing  timber  measuring  14  laches  In  di- 
ameter Inside  the  baxk  at  the  atomp  on  the 
west  half  of  section  1  and  on  section  2  In 
township  4  north,  range  5,  then  owned  by 


the  apptilantB,  and  to  ddirer  the  same  to  Us 
mill,  and  tbere  saw  It  into  Inmber,  and  he 
was  to  be  paid  for  sudi  work  a  stlpolated 
sum  per  thousand  feet  The  omtraot  con- 
tained the  to11<nrlng  provision: 

"It  is  farther  ^reed  and  understood,  by  and 
betweoi  the  said  pardos,  that  ahooUt  the  cut- 
ting of  the  said  timber  on  said  west  half  of 
Sec.  1  and  on  said  Sec.  2  be  enjoined  by  legal 
process  the  said  party  of  the  first  part  wlU  not 
claim  damages  on  account  of  maok  sospmsion 
of  said  work  from  the  said  party  of  the  second 
part" 

Appellee  was  also  to  cut  and  deliver  cer- 
tain lumber  from  timber  upon  his  own  land, 
and  the  complaint  In  this  action  alleged,  in 
substance,  that  the  plaintiff  had  cut  and  de- 
livered lumber  from  his  own  land  under  this 
contract  to  the  amount  of  $369.95,  which  the 
defendants  refused  to  pay  for;  that  he  had 
cut .  and  tendered  other  sudi  lumber  to  the 
value  of  $1,943.50,  whldi  defendant  refused 
to  accept ;  that  he  had  to  remove  and  stack 
this  latter  when  defendant  refused  to  do  so 
at  a  cost  to  him  of  $150.49 ;  and  that  be  bad 
been  at  all  times  ready  and  willing  to  cut 
the  timber  on  sections  1  and  2,  but  tbat  the 
defendants  fwbade  and  refused  to  allow  him 
to  do  so,  to  his  damage  in  the  sum  of  $15,000. 

The  original  answer,  *n  substance,  admit- 
ted the  contract;  that  the  tdaim  of  $369.95 
was  owing  and  had  not  been  paid ;  that  they 
refused  the  $1,943.00  item  because  they  "be- 
lieved tbat  a  part  of  said  •  •  •  lumber 
so  cut  as  in  said  paragra[rii  all^:ed  was  cut 
from  lands  not  belonging  to  the  plainttfr. 
*  *  *  but  for  no  other  reason,"  and  denied 
any  indebtedness  for  moving  the  lumber. 

The  answer  expressly  admitted  and  alleged 
that  on  "December  26,  1007,  the  def^idants 
notified  said  plaintiff  to  cease  from  cutting 
timber  on  defendant's  said  lands,"  but  set  up 
that  in  December,  1907,  a  suit  was  filed  1^ 
the  United  States  government  against  Gross 
Kelly  &  Co.  and  others,  wherein  it  was  soogbt 
to  enjoin  them  from  cutUng  the  timber  on  the 
said  sections ;  that  an  order  requiring  them 
to  show  cause  why  a  tempmrary  injunction 
should  not  be  granted  had  beoi  made  by  the 
cmirt ;  and  that  they  then  entered  Into  a  ver- 
bal agreement  wltb  tbe  United  States  Attor- 
ney tbat  they  would  retain  from  cutting  any 
of  tills  timber  during  the  poidency  of  tbe  ac- 
tlMi,  and  for  tbls  reason  were  nnatde  to  al- 
low the  plaintiff  to  cut  tbe  tlmb».  A  ooon- 
terclaim  for  asdgned  notes  was  also  alleged. 
To  the  last-mentioned  defense  the  plaintlfl 
demurred  upcm  the  ground  tbat  tbe  fiacts 
stated  in  the  answer  were  not  snffldent  to 
amount  to  being  "joined  by  legal  proosMT 
as  specified  in  the  contract  This  demurrer 
was  sustained  by  tbe  strict  court,  and 
thereupon  the  detoiidants  filed  an  amended 
answer,  in  whidi  they  set  vp  the  same  facts 
contained  In  the  original  answor,  but  alleged 
In  addition: 

"'Rtat  on  the  26tfa  day  ot  December,  1907,  the 
plaintiff  herein  was  duly  notified  of  such  agree 
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;  and  atipiilatlon  hy  Bichard  Dunn,  and  diat 
plaintiff  acqniesced  in  said  agreemeat  so 
i  between  the  United  States  District  Attor- 
and  the  said  H.  W.  Kelly,  one  oi  the  defend- 
herein,  and  made  no  claim  whatever  to  any 
I  to  cat  the  said  timbei>— and  never  demand- 
f  dofendants  the  right  to  cut  timber  there- 
i  after  said  date." 

le  plaintiff  replied  to  this  answer,  among 
T  tblngs  denying  that  he  was  ever  not!- 
of  the  agreement  or  stipulation  set  forth 
tie  paragntph,  or  that  be  consented  to.  or 
ilesced  therein.  Upon  the  issue,  as  thus 
□ed,  the  case  was  first  tried,  and  the 
ition  was  submitted  to  the  Jury,  orer 
ntlfTs  objection,  as  to  whether  or  not 
plalntift  had  been  advised  of  the  proceed- 
i  In  the  United  States  court  and  the 
cement  with  the  United  States  District 
Trney  as  allied  and  had  acqnieecedj  in 
t  arrangemoit  A  verdict  baTlng  been 
ud  for  the  plaintiff,  which,  in  efEect,  ellm- 
ted  any  right  to  reoorer  damages  under 
I  Issue,  the  plalntUt  aSQ>ealed  to  this  ooort, 
Lch  reversed  the  judgment  08  N.  M.  181, 
Pac  77),  jwoa  tbe  groood  th^  there  was 
evldeooe  In  tbe  record  to  warrant  the 
rt  In  submitting  the.  anestkm  of  aoqaies- 
ce  to  the  Jury. 

)n  the  case  being  remanded  to  the  district 
[rt,  tbe  defendants,  by  leave  ot  the  court, 
d  a  second  amended  answer.  In  whicb  they 
Itted  the  allegation  that  the  plaintiff  had 
^n  notified  of  the  proceedings  in  the  Unit- 
States  court,  bnt  instead,  after  setting  np 
)se  proceedings,  merely  alleged  that  after- 
rds  "the  defendants  requested  the  plaintiff 
:  to  cut  the  timber  on  sections  1  and  2  men- 
ned  in  said  contract,  and  said  plaintiff  ac- 
Lesced  in  said  request  and  waived  ills  right 
cut  the  same  under  said  contract."  The 
Llutlff  then  moved  to  strike  these  allega- 
U9  and  exhibits  "because  it  appears  upon 
>  face  thereof  that  they  do  not  amount  to 
ng  enjoined  by  legal  process  as  contem- 
ited  In  the  contract  annexed  to  tbe  com- 
Lint,  aud  that  It  Is  not  alleged  nor  claimed 
It  the  said  matters,  nor  any  of  them,  were 
nmunicated  to  the  plaintiff  by  or  on  be- 
If  of  the  defendants  or  were  known  to  the 
lintlff."  This  motion  was  sustained  by  the 
al  court  Tbe  plaintiff  then  replied,  deny- 
I  acquiescence  In  the  defendant's  request 
t  to  cut  the  timber,  and  raising  other  is- 
es  unnecessary  to  be  considered  here.  The 
se  was  tried  to  the  Jury,  whidi  made  the 
llowlng  findings  of  fact: 

'(1)  How  mndi  lumber  of  the  quality  of  'first 
mmon'  and  how  much  'select  and  clear*  saw- 
by  the  plaintiff  from  timber  owned  by  him 
ne  27,  1907,  and  left  upon  his  mlllyard  did 
B  defendant  fail  and  refuse  to  accept  and  pay 
r?  Ana.  117,000  feet  first  common,  and  4,000 
;t  select  and  dear. 

"(2)  What  was  the  reasonable  coat  and  ex- 
tise  to  the  plaintiff  of  moving  lumlier  of  tbe 
nd  Bpmfied  in  qaestion  No.  1  and  stadctng 
e  same  adjoining  hia  mlllyard?  Ans.  $1S0.'W. 
"(3)  How  mndi  first  common  or  better  lumber 
uld  have  been  cut  from  tbe  pine  timber  about 
:  indies  in  diameter  at  tlie  stump  on  section 
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1  and  2  during  1006  and  1909?  Ans.  1,423,876 

feet 

"(4)  What  was  the  reasonable  cost  per  thou- 
sand feet  to  cat  the  timber  tm  seetions  1  and  2, 
deliver  It  at  Spencer's  Bfill  where  then  located, 
and  cat  it  into  lumber  as  speciBed  in  the  con- 
tract?  Ans.  $7. 

"({Q  Did  the  plaintiff  ever  InfOTm  tbe  defend- 
ants or  Dunn,  or  by  his  conduct  or  otherwise) 
lead  than  to  believe  that  he  would  not  insist 
or  was  not  insisting  upon  his  rleht  to  cut  the 
timber  on  sections  1  and  2  as  that  right  was 
^ven  by  the  terms  of  the  written  contract? 
Ans.  No." 

The  jury  computed  the  amount  of  the  ap- 
pellee's damages,  deducted  tbe  amount  of 
bis  notes  held  by  the  sibilants,  and  gave  a 
general  verdict  for  the  appellee  of  $13,794.60. 

[1]  The  first  proi)oaltlon  urged  by  appel- 
lants upon  which  they  rely  for  a  reversal  Is 
that  tbe  lower  court  erred  In  sustaining  ap- 
pellee's motion  to  strike  that  portion  of  ap- 
pellants' answer  setting  up  the  bringing  of 
the  suit  by  the  government  of  the  United 
States  against  Gross  Kelly  &  Co.  and  H.  W. 
Kelly,  seeking  to  enjoin  defendants  from  cut- 
ting timber  off  of  the  west  half  of  section 
1  and  section  2,  It  being  appellants'  conten- 
tion that  they  were  entitled  to  set  np  the 
bringing  of  said  suit,  and  to  have  offered 
evidence  in  support  of  what  actually  took 
place  and  occurred.  But  In  view  of  the 
fact  that  in  the  second  amended  answer  filed 
by  appellants  after  the  reversal  of  the  case 
on  tbe  former  appeal  there  was  no  allegation 
that  the  proceedings  in  tbe  United  States 
court  were  ever  communicated  to  the  ap- 
pellee, or  that  he  had  any  knowledge  there- 
of, such  matters  were  wholly  Irrelevant,  and 
the  court  properly  sustained  appellee's  mo- 
tion to  strike  the  same  frcHU  the  answer. 

It  Is  not  contended  here  that  the  filing 
of  this  suit  and  the  agreement  entered  into 
with  the  United  States  Attorney  amounted 
to  "being  enjoined  by  legal  process."  In 
their  amended  answer  appellants  were  rely- 
ing upon  the  fact  that  they  had  requested 
appellee  to  desist  from  cutting  timber,  anil 
that  be  bad  acquiesced  in  the  request.  The 
motive  prompting  api>ellants  to  make  the  re- 
quest conld  have  no  bearing  upon  the  issue  pre- 
sented, aud  might,  as  appellee  contends,  have 
confused  the  Jury  had  these  allegations  been 
permitted  to  remain  in  the  amended  answer. 
It  was  de<dded  on  the  first  appeal  that  the 
appellee  could  not  be  held  to  have  acquiesced 
in  any  state  of  facts,  unless  it  was  alleged 
and  proved  that  such  facts  were  communicat- 
ed and  known  to  him.  Likewise  no  error 
was  committed  by  the  conrt  in  excluding,  as 
evidence,  tbe  papers  in  the  suit  filed  by  the 
government  against  Gross  Kelly  &  Co.  and 
H.  W.  Kelly,  which  led  to  the  agreement  be- 
tween Mr.  Kelly  and  the  United  States  Attor- 
ney, or  tbe  proffered  evidence  to  cut  no  more 
timber  until  after  final  hearing  In  said  suit 
because,  as  held  upon  the  former  appeal,  such 
agreement  did  not  amount  to  being  "enjoined 
by  legal  process." 

Appellant  next  relies  upon  the  alleged  er- 
ror of  the  court  In  ^vlug  to  tbe  Jury  Instruc- 
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tlo^s  nnmbered  7  and  8,  which  read  as  fol- 
lows: 

"(7)  Tou  are  inatructed  that  the  burden  is 
npon  the  defendant  to  satisfy  you  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  ac- 
quiesced in  the  statements  of  the  defendant  as 
to  a  condition  oiE  affairs  then  existing  which 
prevented  them  from  allowing  that  timber  to 
De  cut." 

"(8)  If,  on  the  other  hand,  you  should  find 
.that  the  plaintiff  did  not  acquiesce  in  the  state- 
ments of  the  defendant  as  to  a  condition  of  af- 
fairs then  existing  whi(^  prevented  them  from 
allowing  the  timber  upon  said  sections  1  and  2 
to  be  cut,  yoD  will  find  for  the  plaintiff  upon 
this  issue." 

[-2]  Appellants*  objection  to  these  Instmc- 
tlons  is  to  that  portion  of  each  instruction 
relative  to  the  acgaiescence  ot  the  plaintiff 
"in  the  statements  of  the  defendant  as  to  the 
condition  of  affairs  then  existing  whic^  pre- 
vented them  from  allowing  that  timber  to  be 
cut."  The  court  should  have  used  language 
which  more  clearly  indicated  the  issue  Join- 
ed between  the  parties,  which  was  as  to 
whether  or  not  the  appellee  had  acquiesced 
in  appellants'  request  to  cease  cutting  the 
timber;  but  we  fall  to  see  how  the  use  of 
the  language  employed  by  the  court  could  be 
prejudicial  to  appellants.  In  fact  It  was 
more  favorable  to  appellants.  If  anything, 
than  the  properly  employed  words  would 
have  been. 

[8, 4]  Even  were  the  Instructions  errone- 
ous, however,  they  would  not  be  subject  to 
review  here  because  no  exception  to  the  in- 
structions was  taken  at  or  before  the  time 
they  were  given,  although  counsel  for  ap- 
pellant specially  requested  that  any  excep- 
tions be  then  stated.  The  record  In  this  re- 
gard shows  as  follows: 

"At  the  condasion  of  the  case  and  just  prior 
to  the  reading  of  the  instructi<»ia  to  the  jury, 
the  defendants'  attorney  asked  the  court  for 
time  to  file  exceptions  to  the  instructions  about 
to  be  read.  Mr.  Wood  suggested  or  a^ed  that 
exceptions  to  instructions  should  be  taken  at 
this  time.  Mr.  Mann  of 'defendants'  counsel 
said  be  had  fully  argued  his  position  and  had 
Called  the  court's  attention  to  his  point  of  view, 
and  did  not  care  to  argue  further,  and  objected 
to  the  instructlonB,  and  stated  be  would  file  ex- 
ceptions to  same.  The  court  then  stated  that 
he  had  the  instructions  in  the  form  he  was  going 
to  give  tliem  to  the  jury,  and  would  follow  his 
rule  and  practice  and  allow  the  drfendants 
tmBty-four  hours  to  file  their  exceptions.  That 

S>ursuant  to  the  foregoing  permission  the  de- 
endants  on  October  2,  1015,  filed  with  the  clerk 
of  the  court  the  written  exceptions  which  ap- 
pear immediatrly  f<dlowing  the  instructions  at 
pages  583  to  580,  ioclusive.  im  this  bill,  but 
except  as  above  stated  tha  said  exceptions  were 
not  called  to  the  court's  attentirai  tidlore  the 
jury  had  returned  their  verdict." 

The  object  of  taking  exceptions  to  Instruc- 
tions prior  to  the  reading  of  the  same  to 
the  jury  Is  for  the  purpose  of  enabling  the 
court  to  correct  any  error  therein,  and  there- 
by avoid  the  necessity  of  a  new  trial  or 
appeal.  In  the  case  of  Territory  v.  Lobato, 
17  N.  M.  666,  134  Pac.  222,  this  court  held 
that  exceptions  to  Instructions  must  be 
brought  to  the  attention  of  the  court  before 
or  at  the  time  they  are  given  to  enable  the 
court  to  correct  them  before  verdict 


The  present  case  affords  an  apt  Illustra- 
tion of  the  wisdom  of  requiring  the  objec- 
tions or  exceptions  to  be  stated  In  advance 
of  the  giving  of  the  Instructlona  to  the  jury, 
for,  had  appellant  pointed  out  the  ground 
of  his  objection  as  later  stated  In  the  ex- 
ceptions filed  after  the  return  of  the  verdict, 
doubtless  the  InstructioDS  would  have  been 
corrected  conformably  to  the  real  issue  Id 
the  case,  which,  as  stated,  was  whether  ap- 
pellants had  requested  appellee  to  cease 
cutting,  which  was  acquiesced  in  by  him: 
See,  also,  State  v.  Chenault,  20  N.  M.  181, 147 
Pac.  288.  In  the  case  of  James  v.  Hood,  19 
N.  M.  2S4,  142  Pac.  162,  tbls  court  held  that 
It  was  the  duty  of  counsel  to  point  out 
specifically  the  Instruction  excepted  to  and 
the  ground  upon  which  the  exception  ts  bas- 
ed In  advance  of  the  reading  of  the  instmc- 
tloo  to  the  jury  In  order  to  avoid  the  expense 
and  trouble  of  a  second  trial.  For  the  rea- 
sons stated,  we  are  required  to  hold  that 
Instmcttons  7  and  8  are  not  before  the  court 
for  review. 

A];^;>ellaDt  also  argnes  tliat  Instrnctlon 
No.  14,  given  the  oonrt  ot  Its  own  mo- 
tlon,  was  erroneous.  This  instruction  like- 
wise cannot  be  considered-  by  the  court  be- 
cause not  excepted  to  prior  to  its  having  been 
given  to  the  Jury;  uid,  farOier,  the  ezcq^ 
tlons  ffled  to  this  iBstmGtlon  the  next  day 
after  it  was  given  to  the  jury  fall  to  pt^t 
out  the  vice  therein,  and  falls  dearly  with- 
in the  rule  announced  in  the  case  of  James 
V.  Hood,  supra.  Tbe  appellant  In  the  court 
below  slmjrty  excited  to  the  giving  of  said 
Instruction,  but  tailed  to  point  out  wherein 
such  instruction  was  oroneons. 

[5,  •]  Complaint  is  next  made  of  the  re- 
fusal of  the  court  to  give  the  following  in- 
struction requested  by  aiHitellant: 

"In  case  you  determine  that  the  defendant 
vitdated  the  oontract  relative  to  the  cutting  of 
I  the  timber  on  tbe  land  of  the  Mora  Timber 
Company,  in  question,  yet  if  the  plaintiff  con- 
tinued to  operate  his  mill  during  the  period  of 
the  life  of  the  contract,  it  Is  your  duty  to  deduct 
from  asa  damages  due  on  dus  item  of  damages, 
the  pront  he  made,  or  could  have  made,  during 
that  period,  and  the  burden  is  upon  too  plain- 
tiff to  show  what  profit  he  made,  or  could  have 
made  during  that  period  oi  time." 

I 

The  court  properly  refused  this  Instruc- 
tion for  two  reasons:  First,  it  places  the 
burden  np<m  the  plaintiff  to  show  what  prof- 
it he  made  or  could  have  made  during  the 
period  of  time  It  would  have  required  him 
to  complete  the  contract.  In  support  of  tbe 
tendered  instruction  appellants  dte  the  case 
of  Western  Union  Telegraph  Co.  v.  LoiigwUl 
5  N.  M.  306,  21  Pac.  339.  If  the  case  r«Ued 
upon  furnishes  support  for  appellants'  con- 
tention. It  will  not  be  followed  by  this  court, 
for  it  Is  well  settled  that  In  suits  for  breach 
of  contract  for  personal  services  where  the 
employer  alleges  that  the  plaintiff  was  oth- 
erwise employed  during  the  term  of  the  orig- 
inal contract,  or  could  have  secured  such 
employment,  the  burden  is  upon  the  defend- 
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ftnt  to  prove  audi  Aicts.  In  the  case  of 
Costlgan  V.  Mobawk  &  Hudson  R.  R.  Co.,  2 
Denlo  (N.  Y.)  009,  43  Am.  Dec.  768,  where 
the  same  proijoaltloii  was  advanced,  the  court 
said: 

"But  first  of  all  the  defense  set  ap  should  be 

E roved  by  the  one  who  sets  it  up.  Be  seeks  to 
e  ben^ted  hy  a  particnlar  matter  of  fact,  and 
he  should  therefore  prove  the  matter  Slleged 
hj  him.  The  rule  requires  him  to  prove  an  af- 
flrmatiTe  fact,  whereas  the  op-posite  rule  would 
call  upon  the  plaintiff  to  prove  a  negatlTe,  and 
therefore  the  proof  should  come  from  the  de- 
fendaoL  He  Is  the  wn»igdoer,  and  presump- 
tions, between  him  and  the  pecscm  wrong^, 
should  be  made  in  favor  of  the  latter.  For  this 
reason  therefore  the  onus  must  in  all  such  cases 
be  upon  the  defendant" 

In  tlie  case  of  King  t.  Btetren.  44  Pa.  100, 
84  Am.  Dec.  419,  It  was  held  tbat  where  a 
derb,  agent,  laborer,  or  domeatlc  servant, 
under  a  contract  tor  hire  for  a  year  or  shor- 
ter determlnatiTe  period,  was  Improperly 
dismissed  before  the  term  of  service  expir- 
ed be  was  entitled  to  recover  for  the  whole 
term,  unless  the  employer,  on  whom  the  bur- 
den  of  proof  lies,  could  show  either  that  be 
was  actully  engaged  In  other  profitable  em- 
plc^ment  during  the  term,  or  that  such  em- 
ployniient  was  offered  to  blm  and  rejected. 

In  a  note  to  the  case  of  Howay  v.  Going- 
Xorthrup  Co^  6  I*  R.  A.  (N.  S  )  1,  at  page 
108,  will  be  found  collected  many  cases,  and 
from  which  It  will  be  seen  that  the  over- 
whelming weight  of  authority  la  to  ttie  ef- 
fect that  if  the  employer  desires  to  mitigate 
the  damages  by  showing  that  the  employ^ 
had  employment,  or  could  have  obtained  em- 
ployment by  reasonable  diligence,  during  the 
whole  or  any  portion  of  the  contract  period, 
the  burden  rests  upon  him  to  establish  such 
fact.  This  being  true.  It  would  follow  that 
the  court  committed  no  error  In  refusing  to 
give  the  requested  instruction. 

But  there  is  another  and  added  reason 
supporting  the  action  of  the  court,  which  is 
that  the  contract  in  question  was  not  one 
Cor  personal  services  within  the  rule  that 
damages  for  breach  thereof  may  be  mitigat- 
ed by  earnings  of  the  employ^  in  other  em- 
ployment Here  the  appellee  contracted  to 
saw  and  cat  into  lumber,  at  his  mill,  cer- 
tain timber.  There  was  no  element  In  the 
contract  indicating  that  the  employment  was 
personal  In  its  character,  or  that  appellant 
could  not  have  had  the  labor  performed  by 
others.  Such  being  true,  it  was  not  a  case 
for  the  application  of  the  rule  that  where  a 
servant  Is  wrongfully  discharged  before  the 
expiration  of  his  term  of  service  evidence 
could  be  Introduced  in  mitigation  of  damages 
of  what  he  earned  or  might  have  earned  dur- 
ing that  i>ertod.  In  a  note  appended  to  the 
case  of  Harness  v.  Kentucky  Fluor  Spar  Co., 
Ann.  Gas.  1914A,  803,  the  author  of  the  note 
says:. 


"The  questiim  as  to  what  constitutes  a  con- 
tract for  personal  servicas  arises  usually  in  con- 
nection with  the  determination  of  the  measure 
of  damages  in  case  of  breach  of  contract.  Here 
a  distinction  is  marlced  between  contracts  for 
the  hire  of  derks,  agents,  labwers  and  domestic 
servaots  for  a  year  or  shorter  determinative  pe- 
riods and  contncts  for  the  performance  of  some 
specific  work  or  undertaking.  In  a  sait  for 
breech  of  the  former  spedes  of  contract  the 
anof/loy^  may  reduce  recovery  hr  so  much  as 
the  employ^  earned  or  could  by  the  exercise  oi 
ordinary  diligence  have  earned  in  other  em- 
ployment of  the  same  kind  in  the  interim  be- 
tween the  breach  and  the  termination  of  the 
contract  period.  On  a  breach  of  contract  for  a 
spedfic  undertaking,  on  the  other  hand,  the 
measure  of  damages  is  the  differeoce  between 
the  contract  price  and  the  cost  to  the  plaintiff 
of  doing  the  work.  This  distinctira  is  clearly 
set  forth  In  many  of  the  numnous  cases  dted 
and  reviewed  in  the  reported  case.  In  addi* 
tion  to  the  cases  therein  dted  see  the  following: 
Hale  V.  Trout,  35  OaL  229;  Perry  v.  Simpson 
Waterproof  Mfg.  Oo.,.37  Conn.  520;  Cox  v. 
Beardon,  84  Ga.  304,  10  S.  E.  627,  20  Am.  St. 
Rep.  369:  Ricks  ?.  Yates,  6  Ind.  116;  Devlin 
v.  New  York,  63  N.  Y.  8;  Shannm  v.  Oom- 
stock.  21  Wend.  (N.  Y.)  457,  34  Am.  Dec. 
2«2;  Levlne  v.  Rosenscbein,  134  App.  Div.  157. 
118  N.Y.  Supp.  890;  Simon  v.  Levinson,  126 
N.  Y.  Supp.  659;  King  v.  Steiren,  44  Pa.  99, 
84  Am.  Dec.  419;  Ricfaev  v.  Union  Central  K 
Ins.  Co.,  140  Wis.  486,  122  N.  W.  1080.  See, 
also,  the  notes  to  Masterton  v.  Brooklyn,  42 
Am.  Dea  38;  Decamp  v.  Hewitt,  48  Am.  Dec. 
204,  and  Cox  v,  Bearden,  20  Am.  St.  Rep.  859." 

This  appears  to  be  the  almost  universal 
rule.  See,  also,  note  to  the  case  of  Wells  v. 
National  Ufe  .Association  of  Hartford,  53 
L.  B.  A.  1.  page  108.  In  the  case  of  Watson 
T.  Gray's  Harbor  Brick  Co.,  8  Wash.  283,  28 
Pac.  627,  wblcfli  was  a  salt  instituted  for 
breach  of  a  contract  for  ttie  driving  of  a 
well,  the  court  said: 

"There  is  a  well-defined  distinction  drawn  by 
all  the  authorities  between  contracts  for  hire, 
or  for  personal  services,  and  the  contract  to  do  a 
speciiic  act.  In  the  former  case,  if  the  plaintiff- 
gets  employment  at  the  same  wagca,  it  is  plain 
that  he  is  not  damaged,  and  when  he  does  not 
his  damages  are  easily  ascertained.  In  the 
latter  spedes  of  contract,  where  the  employer 
refuses  to  accept  of  the  services,  or  to  have  the 
work  contracted  for  performed,  or  prevents  the 
employ^  from  performing  the  same  in  any  man- 
ner, the  usual  measure  of  damages,  where  the 
contract  relates  to  the  manufacture  of  an  ar- 
tide,  or  the  construction  of  a  building,  or  the 

Serformance  of  some  other  spedfied  act,  is  the 
ifferoice  between  the  price  agreed  to  be  paid 
and  what  it  would  have  cost  the  employi  to 
complete  it,  provided  such  cost  would  be  less 
than  the  contract  i»-ice.  Field  on  Lsw  of  Dam- 
ages, I  839.  The  duty  to  seek  employment  is 
dependent  upon  the  OTiglnal  contract  being  one 
of  employment  or  hire.  It  is  not  applicable  to 
every  contract.    Sedgwick  on  Damages,  g  208." 

From  the  foregoing  it  Is  clearly  apparent 
that  no  reversible  error  was  committed  by 
the  trial  court,  hence  the  Judgment  will  be 
affirmed ;  and  It  la  so  ordwed. 

HANNA.  O.  J.,  and  PARKER,  3.,  concur. 
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BASTIAN  r.  NBBEKER  et  al.   (No.  2898.) 

(Supreme  Court  of  Utah.  Dea  27,  191«.  On 
Petidoa  for  Kehearing,  Marcb  29. 1917J 

1.  Watkbs  and  Watbb  Codbsbb  ^»lEUi(8}— 
StriT  TO  QnxBT  Tirif— Bubdxn  or  Psoor— 
Dbvsloped  Wateb. 

mere  a  party  goes  upon  a  atream  at  or 
near  ita  souree,  the  waters  of  whidi  have  been 
appropriated  and  are  being  csed  for  bmeficial 
purposes,  and  intercepts  a  subterranesQ  flow  or 
body  of  water  and  diverts  any  sabstential  flow 
therefrom  whi<^  he  claims  to  be  develtved  water, 
the  burden  is  upon  him  to  show  hy  satisfsctory 

groof  that  the  water  so  intercepted  and  diverted 
I  "developed  water" ;  and  where  it  is  shown 
that  the  water  is  drawn  from  the  same  under- 
ground flow  or  body  of  water  that  wholly  or  par- 
tially feeds  and  supplies  the-  springs  frMn  wnich 
the  prior  appropriator  obtains  bis  water,  the 
sub&e<iaent  appropriator  claiming  developed  wa- 
ter must  show  by  clear,  positiTe,  and  convinc- 
ing eiTidenee  that  the  water  claimed  by  him  is 
teveloped  water.^ 

[Ed.  Not&— For  otiier  cases,  see  Waters  aad 
Water  Oooraes,  Cent.  Dig.  {  156.] 

2.  Watbbs  akd  Watek  Coubses  ^s>152(8)— 
bvidknob— sufficiehct. 

In  a  proceeding  to  determine  water  rights 
for  irrigation  purposes,  evidoice  hdd  not  to 
sustain  a  finding  tiiat  84%  per  cent  of  the 
water  flowing  from  well  <»:  subsequent  appro- 
priator was  developed  water. 

pBd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  156.] 

3.  Waters  and  Watek  Cottbsbs  «=»152(13)— 
Cost— MEABxniE  or  Wateb. 

As  the  burden  of  proof  is  pn  plaintiff  sub- 
sequent appropriator  to  show  by  clear  and  con- 
vincing evidence  that  the  water  claimed  by  him 
Is  developed  water,  be  must  bear  the  entire  ex- 
pose of  measurement  and  tests  of  such  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  J  166.] 

4.  Wateb  and  Wateb  Coubsbs  «»162(11)— 
Sebpaqb  Water. 

The  prior  appropriators  were  entitled  to  a 
decree  awarding  them  a  substantial  flow  of  seep- 
'age  water  which  was  tributary  to  the  main 
stream  to  which  they  had  the  right  to  the  entire 
flow,  and  which  is  intercepted  and  carried  to 
snbsequent  appropriator's  reservoir  by  a  ditch. 

[Ed.  Note.^For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  |  166.] 

5.  Watebs  and  Wateb  Courses  4s»1S2^)— 
IBBIOATION— ByiDENCB— Pbkbctmptioh. 

As  it  appeared  that  the  subsequent  appro- 
priator intended  to  convey  water  from  bis  reser- 
voir to  a  point  several  miles  from  the  prior  ap- 
propriators' land,  it  will  be  presumed  that  no 
sutetantial  amount  conveyed  from  spbsequent 
appropriator's  wells  to  the  reservoir  will  find 
its  way  into  the  natural  water  channel  belong- 
ing to  prior  appropriators,  and  hence  that  no 
part  ot  the  water  can  be  reclaimed  by  prior  ap- 
propriator after  its  nse  by  the  subsequent  ap- 
propriator. 

W'Ed.  Note.~For  other  casea,  see  Waters  and 
ster  Courses,  Cent  Dig.  S  156.] 

6.  Waters  and  Wateb  Courses  «=9lB2(8)— 
Evidence— SnFFiciEHOT. 

Evidence  held  not  to  sustain  a  finding  that 
the  storing  of  water  in  plaintiff  subsequent  ap- 
propriator s  reservoir  did  not  render  any  water 
owned  by  the  prior  appropriators  impure  and 
unwholesome  or  unfit  for  culinary  use. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  156.] 


T.  WAisasB  akd  Wateb  Gorans  «3»1^^ 

Seepage  Water. 
If  there  are  springs  and  seeps  of  water 
arising  in  the  bed  of  the  subsequent  appropria- 
tor'fl  reaervolr,  which  would  flow  into  a  natnral 
channel  hdonging  to  the  prior  appr<q»riator8  in 
any  substantial  amount  it  should  Ik  awarded  to 
the  prior  appropriators. 

CEd.  Note.— For  other  cases,  see  Waters  and 
Wator  Cottiaea,  Cent  Dig.  1 163 J 

On  Petition  for  Baheazing. 

8.  Costs  «»268— Appeai.  —  BxpsiraK  o* 

Pbintifq  Bbzef. 
Where  appellant  incorporated  into  the  brief 
a  large  portion  of  the  printed  abstrMt  the  re- 
spondent will  not  be  required  to  pay  the  coat 
of  printing  such  matter  in  the  bnef  whidi  is 
also  contained  in  the  abstraet 

[Ed.  Note.— Fw  other  casw,  see  Goats,  Gent 
I>iS.  H  978-982.] 

Appeal  from  District  Court,  Serter  Coun- 
ty; F.  O.  Loofbonnnr,  Jndgfc 

AcUm  by  Gearscm  S.  BasUan  asalnst 
George  W.  Nebeker  aod  anotber.  Jn^poiCTt 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded,  with  directions. 

The  facts  In  this  case  are  about  as  fol- 
lows: In  the  year  1870  George  W.  Nebeker, 
one  of  the  defendants,  located  npon  and  ac- 
quired a  "squatter's  right"  to  a  piece  of 
meadow  land  of  abont  20  acres,  known  as 
King's  Meadows,  and  situate  In  what  la  knowu 
as  King's  Meadows  canyon,  In  Sevier  'coun- 
ty, Utah.  This  canyon  extends  tram  the  base 
of  a  range  of  hills  or  mountains  contigiions 
to,  and  on  the  east  side  of,  Sevier  Valley, 
In  a  southeasterly  direction  to  the  divide 
or  summit  of  the  hills,  a  distance  of  about 
17  miles.  In  1877  he  went  apon  and  made  a 
pre-emption  entry  to  160  acres  of  arid  land 
located  In  King's  Meadows  canyon  below  and 
abont  IH  miles  nortlierly  from  King's  Mead- 
ows. Later  he  changed  his  pre-emption  to  a 
homestead  entry.  Immediately  after  locating 
upon  the  land  he  commenced  clearing  and 
breaking  it  up  and  raising  crt^s  thereon. 
The  acreage  of  tilled  land  was  gradually  in- 
creased from  year  to  year  until  in  1911, 
when  he  had  under  cnltivatiini  about  150 
acres,  all  of  whidi  required  irrigation  in 
order  to  produce  crops.  In  the  meantime 
George  W.  Nebeker,  Jr.,  his  son,  acquired  an 
interest  in  the  ranch  and  the  water  rights 
appurtenant  thereto.  Mr.  Nebeker,  immedi- 
ately on  taking  possession  of  the  land  cover- 
ed by  the  homestead,  diverted  thereon  all 
of  the  water  flowing  ta  Sling's  Meadows 
canyon  that  was  not  lost  by  seepage  and 
evaporation  before  it  reached  that  point,  and 
continuously  and  uninterruptedly  for  many 
years  thereafter  used  It  for  irrigating  his 
land  and  for  culinary  purposes.  The  evi- 
dence shows  that  King'a  Meadows  canycm 
Is  dry  and  barren,  and  has  leas  vegetation 
than  most  of  tbe  canyons  in  Utah.  The  only 
water  obtainaUe  In  the  canyon  for  irriga- 
tion, domestic,  and  culinary  purposes  Is  the 
water  that  rises  on  King's  Meadows  and  a 
small  stream  at  what  is  known  as  the  WU- 
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low  Patch  atwat  4  miles  above  the  meadows. 
The  water  channel  In  the  canyon  passes 
throagh  the  meadows  lu  a  northerly  direc- 
tion. About  15  acres  of  the  meadows  are  on 
the  east,  and  a  small  portion  of  them  on  the 
west  side  of  the  channel.  There  are  about 
30  springs,  and  uomerous  seeps,  on  th<i  mead- 
ows. When  not  diverted  or  otherwise  Inter- 
fered with  the  watgr  from  these  springs  and 
seeps  flows  Into  the  main  channel  and  down 
the  canyon  to  the  Nebeker  homestead. 

In  March,  1900,  a  decree  was  entered  In 
the  district  court  of  Sevier  county  in  a  suit 
in  which  George  W.  Nebeker  et  al.  were 
plaintiffs  and  Andreas  Anderson  (plaintiffs' 
predecessor  In  interest,  then  owner  of  King's 
Meadows)  was  defendant,  wherein  fifteen- 
sixteenths  of  all  the  water  of  King's  Mead- 
ows creek  and  its  tributaries  was  awarded 
to  Nebeker  and  bis  coplaiatlff,  and  one-six- 
teenth to  Anderson.  The  decree  In  that  case 
also  gave  the  plaintiff  therein  one-third  of 
the  waters  arising  above  the  ^outh  boundary 
of  the  King's  Meadows  ranch  until  the  15th 
day  of  June  of  each  year.  This  water  comes 
from  the  Willow  Patch  mentioned,  which,  as 
stated,  is  about  4  miles  up  King's  Meadows 
canyon  south  from  the  meadows.  After  the 
entry  of  the  decree  in  that  suit  Nebeker  ex- 
changed his  one-third  Interest  In  the  waters 
flowing  from  the  Willow  Patch  for  Ander- 
son's one-sixteenth  Interest  in  the  waters  aris- 
ing on  and  flowing  from  the  meadows,  the 
waste  water  flowing  from  the  irrigated  land 
of  King's  Meadows  and  the  overflow  or  sur- 
plus water  from  a  reservoir  which  Anderson 
at  the  time  was  preparing  to  construct  and 
later  on  did  construct  at  or  near  the  Willow 
Patch.  During  the  year  1909,  and  early  part 
of  1910,  li^hralm  and  Ole  Dastmp,  two  of 
plaintiff's  predecessors  in  interest,  construct- 
ed 11  flowing  wells  on  the  King's  Meadows 
within  the  zone  or  area  of  the  springs  and 
seeps  mentioned.  In  Angost,  1910,  O.  S.  Bas- 
tlan,  plaintiff  herein,  acquired  title  to  the 
King's  Meadows  and  all  water  rights  ap- 
purtenant thereto.  Soon  after  taking  posses- 
sion of  the  property  Bastlan  drove  4  addi- 
tional flowing  wells  thereon,  making  15  flow- 
ing wells  on  the  meadows.  The  depth  of 
these  wells  vary  from  about  86  to  280  feet, 
and  most  of  them  are  In  close  proximity  to 
the  springs  and  seeps  referred  to  which  sap- 
ply  the  Nebeker  ranch  with  water.  The  tem- 
perature of  the  water  flowing  frcou  the  wells 
and  the  water  Issuing  from  the  sprtogs  Is 
subfltantlally  the  same.  In  some  cases  it  Is 
Idoitlcal.  When  the  wells  are  unplugged  for 
a  few  days  some  of  the  seeps  and  at  least 
one  spring  go  dry.  Bastlan,  after  he  obtained 
title  to  King's  Meadows,  constructed  a  reser- 
voir in  King's  Meadows  cauyou  near  the 
north  boundary  of  his  land  and  a  consider- 
able distance  from  and  south  of  the  Nebeker 
ranch.  He  also  constructed  a  ditch,  referred 
to  in  the  bill  of  exceptions  as  the  "drain 
ditch."  Tbia  ditdi  is  on  the  west  i^e  d 
and  in  close  prozlinity  to  the  natoral  water 


channel  where  the  same  passes  through 
King's  Meadows.  This  drain  ditch,  the  bot- 
tom of  which  is  not  as  low  as  the  bed  of  the 
natural  water  channel,  carried  the  water 
from  the  wells  and  the  seepage  water  that 
was  Intercepted  In  the  course  of  its  construc- 
tion to  plaintiff's  reservoir  located  between 
the  meadows  and  the  Nebeker  ranch.  The 
water  flowing  from  the  springs  at  King's 
Meadows  to  the  Nebeker  ranch  Is  not  per- 
mitted to  mingle  with  the  water  Impounded 
In  the  reservoir,  but  is  conveyed  past  the 
reservoir  in  a  pipe  line  and  returned  to  the 
natural  channel  below  the  reservoir  dam. 
Soon  after  the  wells  were  constructed  in  1010, 
Nebeker  complained  to  the  Dastrups  that  the 
wells  Interfered  with  and  reduced  the  flow  of 
water  from  the  springs  and  seeps  on  King's 
Meadows  to  such  an  extent  as  to  appreciably 
diminish  the  size  of  the  steam  flowing  to  his 
ranch.  We  here  remark  that  the  evidence, 
without  conflict,  shows  that  this  stream  of 
water,  when  not  diverted  or  otherwise  inter- 
fered with  before  it  reaches  the  Nebeker 
ranch,  Is  not  more  than  sufficient  to  supply 
the  ranch  with  water  for  irrigation,  culinary, 
and  domestic  purposes.  The  Dastrups  had 
a  weir  constructed  in  the  channel  north  of 
where  the  spring  and  seepage  water  is  col- 
lected In  a  body  after  It  leaves  King's  Mead- 
ows and  the  stream  measured  by  a  Mr.  Louis 
Jones,  who,  the  record  shows,  had  had  much 
experience  in  measuring  streams  of  water 
by  the  weir  formula  of  measuring  water. 
Jones  testifled  that  he  measured  the  water 
where  it  passed  over  the  weir  in  July,  1010, 
April  6  and  May  25,  lOll,  and  April  14  and 
May  30,  1912 :  that  the  flow  of  water  varied 
from  .29  to  .30  second  foot.  He  also  testified 
that  on  May  25,  1011,  he  measured  the  wa- 
ter from  the  wells  and  springs,  and  that  the 
combined  fiow  was  .75  second  foot;  that  on 
May  20,  1012,  he  again  measured  the  water 
from  the  wells,  and  that  the  entire  flow  was 
.48  second  foot ;  that  on  the  same  day  (May 
^>th),  the  flow  from  the  springs  was  .25  SC'?- 
ond  foot.  Marks  were  made  on  the  weir  so 
as  to  indicate  the  extent  of  the  decrease,  if 
any,  in  the  flow  of  the  water  from  the  springs 
when  the  wells  were  nncapi)ed  and  permit- 
ted to  flow  their  full  capacity,  and  the 
amount  of  the  flow  when  the  wells  were  plug>- 
ged.  These  tests  and  the  measurements  did 
not  settle,  nor  tend  to  settle,  the  controver- 
sy respecting  the  effect,  tf  any,  the  driving  of 
the  wells  had  on  the  flow  of  water  from  the 
springs.  The  Nebekers  claimed  that  by  per- 
mitting the  wells  to  flow  and  impounding  the 
water  therefrom  In  the  reservoir  mentioned 
reduced  Uie  flow  from  the  springs  about  me- 
fourth. 

On  July  2,  1912,  Bastlan  commraiced  this 
action  to  restrain  the  Nebekers  from  Interfer- 
ing with  and  diverting  the  water  from  the 
flowing  wells,  and  thereby  preventing  the 
same  from  flowing  Into  his  reservoir.  He 
alleges  In  bis  comiplaint  that  the  water  from 
the  wells  is  developed  water,  and  that  he  in- 
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tends  to  Impound  and  store  It  "particularly 
(luring  the  early  spring  so  as  to  enable  ttaer 
plaintiff  to  nse  the  same  later  in  the  irriga- 
tion season  on  orchard  and  other  lands  own- 
ed by  plaintiff  In  and  around  the  town  of 
Slgnrd,  which  lands  are  situate  about  five 
miles-  down  the  canyon  from  said  land  on 
which  said  water  is  devoloped  by  means  of 
the  flowing  wells,"  and  he  prays  that  he  be 
adjudged  to  be  the  owner  of  the  water  from 
the  wells,  and  that  his  title  to  it  be  quieted. 
Defendants  in  their  answer  deny  that  the 
well  water  is  developed  water;  deny  that 
the  plaintiff  is  the  owner  or  entitled  to  the 
use  of  any  part  of  It.  As  an  affirmatire  de- 
fense and  counterclaim  defendants  allege 
that  they  are  the  owners  of  the  water  aris- 
ing on  King's  Meadows,  regardless  of  wheth- 
er such  water  arises  from  the  springs  and 
seeps  or  flows  from  the  wells  thereon ;  that 
King's  Meadows  is  an  artesian  basin,  and 
"that  the  springs  and  se^s,  which  for  the 
most  part  supply  these  defendants  with  wa- 
ter, are  located  all  over  a  natural  meadow 
or  swamp  In  said  basin  formed,  created  and 
maintained  by  the  pressure  of  water  from 
the  higher  lands  and  from  underneath  the 
surface  thereof ;  *  •  •  that  a  diversion 
of  water  from  one  part  of  the  basin  ig  prac- 
tically a  diversion  from  the  whole  and  draws 
on  the  common  supply  therein."  Other  is- 
sues presented  by  defendants'  affirmative  de- 
fense and  counterclaim  are  whether  the  plain- 
tiff, In  the  construction  of  a  reservoir,  cov- 
ered up  certain  springs  or  seeps  of  'water  be- 
longing to  the  defendants  and  Intercepted  wa- 
ter from  other  springs,  and  also  whether  the 
construction  of  said  reservoir  adjacent  to 
a  salt  bed  did  not  befoul  and  cause  to  be  Im- 
pure and  salty  water  used  below  by  the  de- 
fendants for  culinary  and  domestic  purposes, 
and  also  whether  the  construction  of  a  cer- 
tain drain  ditch  by  the  plaintiff  did  not  inter- 
cept and  drain  spring  water  and  water  from 
seeps  and  ooses  belonging  to  the  defendant. 

There  Is,  as  is  usually  the  case  in  this 
class  of  actions,  a  conflict  In  the  evidence  on 
the  principal  points  Involved.  The  court 
found  that  the  wells  driven  by  plaintiff  and 
his  predecessors  in  Interest  "have  developed 
water  which  had  theretofore  been  unappro- 
priated by  any  person  or  persons  whomso- 
ever, and  which  had  theretofore  not  found 
its  way  to  the  surface ;  that  plaintiff  stored 
and  Intended  to  continue  to  store  said  wa- 
ters so  developed  In  said  reservoir  before 
mentioned  for  the  pur[>ose  of  irrigating  said 
orchard  lands  or  other  lands  belonging  to  the 
plaintiff ;  that  the  driving  of  said  wells  and 
storing  of  water  thereof  in  said  reservoir 
did  not  render  any  waters  owned  by  the  de- 
f^dants  impure  or  unwholesome  or  unfit  for 
cuUnary  use ;  that  the  quantity  of  water  de- 
veloped by  the  plaintiff  and  his  predecessors 
in  interest  by  said  flowing  welts,  and  which 
water  theretofore  had  not  been  appropriated, 
is  84  per  cent  of  all  the  water  flowing 
from  said  wella,  the  remaiidi«  15^  per  cent. 


of  the  waters  flowing  therefrom  being  the 
quantity  that  said  springs  have  lost  by  rea- 
son of  the  driving  of  said  wells;  that  the 
construction  of  the  reservoir  in  which  said 
water  was  to  be  stored  by  plaintiff  did  not 
destroy  any  of  the  springs  or  seepages  belong- 
ing to  the  defendants,  and  defendants  were 
not  damaged  by  the  bnlldlng  ot  the  aftid 
reservoir  by  the  plaintiff.*' 

A  decree  In  conformity  with  and  responsive 
to  the  findings  was  duly  entered.  DeCradants 
appeal. 

Bif^rda,  Hart  &  Tan  Dam,  of  Salt  I«ke 
City,  John  F.  Chldester,  of  Ridifleld,  and  F. 
K.  Nebefcer,  of  Salt  Lake  City,  for  appel- 
lants. Thurman  Wedgwood  &  Iirtoe,  of  Salt 
Lah»  City,  and  B.  E.  Boffmann,  of  Richfield, 
for  respondent, 

McOARTT,  J.  (after  stating  the  facts  as 
above).  The  flnt  qneatlon  prearaited  by 
the  atq;)eal  Is,  Did  the  court  err  in  its  find- 
ings of  fact  wbrarein  it  held  that  84%  per 
cent,  of  the  wi^er  flowing  from  the  wells  is 
developed  water  that  did  nott  befbre  tbe 
wells  were  constructed,  come  to  the  surface 
of  the  earth  through  tibe  orifices  and  snb- 
terranean  channels  from  which  Issues  and 
flows  the  qpring  and  se^Mge  water  of  King's 
Meadows? 

Tbe  court.  In  effect,  found,  and  there  is 
an  abundance  of  evidence  to  aunport  tlic 
finding,  that  the  waters  from  the  wells  and 
the  normal  flow  of  the  springs  and  seeps 
came  from  the  same  source  and  are  snppUed 
by  the  same  underground  reservoir  or  bod^- 
of  water.  In  fact  no  other  conclusion  i» 
permlsidble  from  the  evidence,  considered,  as 
It  must  be,  in  Its  entirety.  Counsel  for  re- 
spondent concede  this.  In  their  printed  brief 
they  say: 

"There  is  no  question  made  by  us,   *    *  * 

but  what  the  operation  of  the  wells  did  Inter- 
fere with  the  water  of  some  of  the  springs  to 
the  extent  of  taking  therefrom  a  small  percent- 
age of  the  water." 

The  court,  before  the  trial  was  concluded, 

suspended  proceedings  and  made  an  order 

that: 

"The  water  in  dispute  be  measured  on  tbe  2l8t 
day  of  Jane,  1912,  and  that  immediately  after 
such  measurements  thnt  the  wells  he  plugged 
BO  as  to  prevent  any  waters  flowing  therefnHn : 
that  five  days  later,  to  wit,  June  26tfa,  the  wa- 
ters floiring  in  said  basin  be  measured ;  that  oa 
July  1,  1912,  the  waters  flowing  from  said  ba* 
sin  be  again  measured,  and  immediately  after 
such  measurement  that  the  wella  be  turned  loose 
so  that  the  water  may  flow  therefrmn ;  that  on 
July  11,  1912,  tbe  waters  from  the  wella  and 
Biirings  be  measured  separately;  that  on  July 
21,  1012,  the  said  waters  flowing  from  said  wells 
and  Bpringa  be  measured  separately,  and  that 
the  wells  be  then  plugged  so  as  to  prevent  any 
water  from  flowing  therefrom;  that  said  meas- 
urements be  continued  each  and  every  month 
thereafter  In  the  same  manner  *  •  •  until 
final  trial  of  this  cause." 

The  court  appointed  J.  Oscar  Anderson,  a 
civil  engineer,  "as  the  agent  of  the  court  to 
make  such  measurements."  Anderson,  In 
pursuance  of  tbe  order,  made  measuranenta 
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as  therein  directed  to  and  Including  July  1. 
1812,  and  tbereafter  niade  measurmenta 
every  ten  days,  instead  of  every  five  days,  to 
and  iQcludli^  January  21, 19:13.  Tbe  Oow  of 
tbe  water  from  the  ^rlng,  as  shown  by  the 
several  measurements,  also  the  flow  from 
the  weUs  when  onplun^.  was  as  follows: 

Well  Spring 
Water.  Water. 

June  21  (wells  unplugged)  453  .263 

June  26  (wells  plugged)   .t3« 

July  1  (welli  plugged)   .136 

July  U  AID  .263 

July  21  (wella  plugged)   .338 

August  1   438  -Zfil 

August  U  (wells  plugged)   ^ 

August  M   «8  .24S 

Sept.  1  (w«lla  plugged)   Mi 

Bspt.  n    .439  .29J 

Sept.  21  (wells  plugged)   .352 

Oct.  1   S40  .30 

Oct  U  (walls  plugged)   .SS4 

Oct.  a   .462  .293 

Not.  1  (wells  plugged)   .388 

Nov.  11   439  .291 

Not.  21  (wells  pluggefl)   >3S5 

Jan.  1  (walls  plussed)  

Jul  at   4Ga  JOZ 

The  dedmala  Indicate  tractions  of  a  second 
foot 

The  result  of  the  measurements  made  by 
Anderson  In  purstianoe  of  tbe  court's  order 
shows  that  when  tbe  wells  are  permitted  to 
flow  continuously  for  a  period  of  ten  days 
only,  there  Is  a  substantial  reduction  In  the 
flow  of  water  from  the  springs.  To  what  ex- 
tent a  oontlnuoua  and  uninterrupted  flow 
from  the  wells  would  affect  the  springs  in 
the  course  of  a  few  months  «  a  year  Is  a 
matter  ot  eoDjecture  only. 

[1]  It  la  setUed  law  in  this  Jurisdiction 
that  where  a  .party  goes  upon  a  stream  at  or 
near  Its  source,  the  waters  of  which  haTe 
been  appropriated  and  are  being  used  by  oth- 
ers for  benefldal  pnriK)ses,  and  intercepts  or 
taps  a  subterranean  flow  or  body  ot  water  and 
diverts  any  substantial  flow  therefrom  which 
he  claims  to  be  developed  water,  the  burden 
is  upon  him  to  show  by  satisfactory  proof 
that  the  water  so  intercepted  and  diverted  is 
"developed  water."  Mountain  Lake  Mln.  Go. 
T.  Midway  Irr.  Co.,  148  Fac.  929.  And  where, 
as  in  the  eaae  at  bar,  it  is  shown  by  indisput- 
able evidence  that  the  water  claimed  to  be 
develt^ied  water  la  drawn  from  the  same 
underground  flow  or  body  of  water  that 
wholly  or  partially  feeds  and  supplies  the 
springs  from  which  tbe  prior  appropriator 
obtains  his  water,  the  eubscQuent  appropri- 
ator, the  party  claiming  to  have  developed 
water,  should  be  required  to  show  by  clear, 
positive,  and  convincing  evidence  that  the 
water  claimed  by  him  is  developed  water. 
Mountain  Lake  Mln.  Go.  v.  Midway  Irr.  Co^ 
supra/  and  cases  there  cited. 

[2]  Tbe  evidence  in  this  case,  as  the  rec- 
ord now  stands,  regarding  the  effect  that  a 
caatinnoUB  and  uninterrupted  flow  of  the 
wells  would  eventually  have  upon  the  flow  of 
water  from  the  springs  la,  as  stated,  a  mat- 


ter-for  conjecture  and  theory  only.  The 
plaintiff,  therefore,  did  not  support  his  claim 
that  84%  per  cent  of  the  water  flowing  from 
the  wells  Is,  as  found  by  the  court,  developed 
water,  by  that  quantum  of  evidence  required 
In  cases  of  this  kind.  The  proof  on  this 
point,  as  the  record  now  stands,  furnishes 
as  sound'  a  basis  for  concluding  that  a  con- 
tinuous, unimpeded  flow  of  water  from  the 
wells,  for  a  considerable  period  of  time,  would 
materiany  reduce  the  flow  of  the  springs  be- 
low tbe  lowest  point  shown  by  the  measure* 
menta  made  by  Anderson,  if  it  did  not  en- 
tirely dry  up  the  flprlngs,  as  It  does  for  con- 
cluding that  it  would  not  reduce  the  flow  of 
the  spring  watn  below  what  it  was  when 
the  measurements  were  mad&  The  court 
tbetefim  erred  In  making  tbe  flndlng  ot  fbct 
last  referred  to. 

[S]  Tbe  trial  Gonrt  l^  appolntlns  -  some 
person,  familiar  with  the  rules  for  measuiv 
lug  water,  to^  measure-  the  water  flowing 
from  the  spring  and  seeps  at  intervals  for  a 
reaamahle '  length  of  time  while  the  wells 
are  pli^ged  and  then  make  measoranents  at 
intervals  for  a  considerable  length  of  time 
when  the  wells  are  flowing  at  flielr  fall  ca- 
pacity, ought  to  be  able  to  determine  am>roz- 
Imately  the  amount  of  developed  water,  if 
any,  that  flows  from  ttie  weDs.  Should  th« 
trial  court  on  retrying  the  case  make  an  or- 
der that  further  measurements  and  tests  be 
made  to  determine  the  amount  of  developed 
water,  If  any,  produced  by  the  wells,  the 
entire  expense  of  such  measurements  and 
tests  should  be  borne  by  the  plaintiff,  be- 
cause, as  stated,  the  burden  Is  on  him  to 
show  by  clear  and  convincing  evidence  that 
tbe  water  claimed  by  him  Is  developed  water. 

[4]  The  evidence  shows  that  plaintiff's 
trench  or  drain  ditch  situated  Just  west  of 
and  in  close  proximity  to  the  natural  wa- 
ter channel  where  the  same  passes  through 
King's  Meadow  Intercepts  and  carries  to 
plaintiff's  reservoir  a  substantial  flow  of 
seepage  water.  This  seepage  water  is  trib- 
utary to  the  main  stream  used  by  the  Nebek- 
ers,  and  the  court  erred  in  not  awarding  and 
decreeing  it  to  them. 

[5]  The  evidence  further  shows.  In  fact  it 
Is  conceded,  that  no  part  of  the  seepage  wa- 
ter Intercepted  by  the  drain  ditch,  nor  any 
portion  of  the  water  flowing  from  the  weHs 
to  the  reservoir,  is  used  or  is  Intended  for 
use  on  lands  within  the  King's  Meadows  ba- 
sin. Nor  It  Is  used  or  intended  for  use  upon 
any  land  In  or  bordering  on  King's  Meadows 
canyon,  hut,  as  alleged  by  plaintiff  in  his 
complaint  it  Is  his  intention  to  convey  the 
water  from  the  reservoir  to  and  on  lands  in 
and  around  Sigurd  la  Sevier  Valley,  several 
miles  north  of  defendant's  lands.  Therefore 
the  presumption  may  be  Indulged  that  no 
substantial  amount  of  the  water  conveyed 
from  the  weUs  to  the  reservoir  will  And  Its 
way  Into  the  natuiml  water  Aannel  at  any 
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point  or  points  above  the  Nebeker  ranch; 
hence  no  part  ol  this  water  can  be  reclaimed 
by  the  Nebekers  after  Its  use  hy  the  plaintiff. 

[6]  The  evidence  pratlcally  without  con- 
flict shows  that  the  bed  of  the  reservoir  lo- 
cated a  short  distance  north  of  King's  Mead- 
ows la  adjacent  to  a  salt  bed,  and  that  when 
water  Is  Impouoded  In  the  reservoir  It  par- 
tially submerges  the  salt  bed.  While  there  Is 
an  apparent  conflict  In  the  evidence  as  to 
whether  the  water  in  the  reservoir  becomes 
befouled  and  nnflt  for  cuUnary  and  domestic 
purposes,  the  greater  weight  of  the  evidence, 
nevertheless,  tends  to  show  that  this  water, 
because  of  the  salt  and  mineral  substances 
with  which  It  comes  In  contact,  is  rendered 
unfit  for  culinary  and  domestic  purposes, 
and  that  sufficient  of  the  seepage  and  per- 
colating water  from  the  reservoir  flows  di- 
rectly Into  the  natural  water  channel  and 
thence  Into  the  stream  used  by  the  Nebekers 
to  render  it  unfit  for  culinary  and  domestic 
purposes.  The  evidence  without  conflict 
shows  that  the  Nebekers,  because  of  the  un- 
potable  state  of  the  water  flowing  to  their 
ranch,  have  been  compelled  to  haul  water 
for  culinary  and  domestic  purposes  from  a 
point  above  the  reservoir  dam.  The  court 
therefore  erred  In  Its  findings  of  fact,  where- 
in It  Is  held  that: 

"The  stOTinff  of  water  In  said  reaervoir  did 
not  render  any  water  owned  by  the  defendants 
impure  and  unwholesome  or  unfit  for  culioary 
uue." 

The  findings  of  fact  and  conclusions  of  law 
were  made  and  judgment  rendered  Septem- 
ber 4,  1914.  On  January  2,  1915,  defendants 
duly  servetl  and  filed  notice  of  motion  to 
move  for  a  new  trial.  One  of  the  grounds 
stated  In  the  motion  Is,  "Newly  discovered 
evidence  material  for  defendants  •  •  • 
which  they  could  not  vdth  reasonable  dili- 
gence have  discovered  and  produced  at  the 
trial."  In  supi>ort  of  the  motion  defendants 
filed  affidavits  In  which,  among  other  things, 
it  was  recited: 

'TThat  since  the  taking  of  testimony  in  this 
case  upon  the  former  trial  at  Richneld,  said 
county  and  state,  the  reservoir  belonging  to  said 
plaintiff  which,  during  the  said  trial  and  for 
many  months  prior  thereto  was  covered  with 
water,  broke  and  the  water  was  drained  from 
said  reservoir  expoaing  the  bed  thereof  to  view, 
end  disdos^  the  fact  that  there  were  springs 
and  seeps  in  the  said  reeervcrir  bed,  as  ctHitended 
by  said  defendants  at  the  said  trial" 

No  counter  affidavit  was  filed  by  respond- 
ent. 

[7]  Should  it  develop  upon  the  taking  of 
further  evidence  that  there  are  sprln^^  and 
seeps  of  water  arising  in  the  bed  of  the  res- 
ervoir that  find  their  way  Into  the  natural 
water  channel,  this  water,  If  flowing  in  any 
substantial  amount,  should  be  awarded  and 
decreed  to  the  Nebdiers  as  tributary  to  the 
main  stream  appropriated  and  used  by  them. 

The  cause  Is  remanded,  with  directions  to 
the  trial  court  to  reopen  the  case  and  take 


further  evidence  along  the  lines  herein  sug- 
gested, and  to  make  findings  of  fact  and  con- 
elusions  of  law  defining  the  rights  of  the  re- 
spective parties,  to  the  waters  flowing  from 
the  wells,  and  enter  a  decree  In  harmony 
with  and  responsive  to  audi  findings  of  tact 
and  con<^u8lon0  of  law,  and  to  IncoEporate 
Into  the  decree  provisions  In  accordance  with 
the  views  herein  expressed  respecting  the 
seepage  water  intercepted  and  collected  by 
plaintiff's  drain  ditch,  and  the  spring  and 
seepage  water,  if  any  Is  shown  to  exist,  aris- 
ing In  the  bed  of  the  reservoir.  The  trial 
court  is  further  directed  that  unless  plaintiff 
devises  and  adopts  some  means  of  prevaitlng 
the  befouled  reservoir  water  from  seeping, 
percolating,  and  finding  Its  way  Into  the 
stream  used  by  the  Nebekers,  or  furnishes 
them  at  their  ranch  sofllcient  potable  water 
without  expense  to  them  for  culinary  and 
domestic  purposes,  to  Incorporate  Into  the  de- 
cree a  provision  perpetually  restraining  plain- 
tifl  from  rebuilding  and  maintaining  the 
reservoir. 

,  Appellants  to  recover  their  taxable  costs 
on  tUji  vpeaL 

8IRADP«  a  J.,  concnzB. 

TRICK,  3.  I  COTcur.  I  desire  to  add  a 
tew  words,  however,  to  what  Mr.  Jostloe 
McGARTT  has  said.  I  fully  approve  ttw  nde 
laid  down  by  this  court  tliat  wbea  a  person 
comes  Into  court  dalmli^  Uiat  be  baa  devel- 
oped water  be  shonld  be  reanlrad  to  estab- 
llab  his  claim  by  clear  and  convincing  proof, 
and  if  he  taUa  in  that  the  court  ahoold  doiy 
his  claim.  In  case,  however,  the  ooart  is 
satisfied  that  the  claimant  tias  developed 
some  water  under  drcamstanoes  like  those  In 
this  case.  It  should,  nevertbtieas.  not  award 
him  a  given  per  cent,  of  the  whole  water 
which  Is  claimed  by  the  claimant  and  prior 
approprlators,  as  the  trial  court  did  In  this 
case.  Such  a  decree  may  operate  very  harsh- 
ly against  the  prior  or  original  appropriator 
for  the  reason  that  it  may  well  be  that  by 
the  sinking  of  wells,  or  the  driving  of  tun- 
nels, etc.,  the  flow  of  water  may  be  Increased 
for  an  Indefinite  period,  and  yet  m<^  in- 
creased flow  may  not  be  either  contlnaous 
or  {Krmanent.  The  court,  therefore,  should 
always  be  careful  to  first  determine  tbe 
quantity  of  water  that  a  prior  appropriator 
is  enUUed  to,  and,  If  the  quantity  varies  In 
different  seasons  of  the  year,  to  dti^rmlne  it 
for  each  season,  and  should  award  him  that 
quantity;  and  if  the  court  Is  satisfied  that 
there  is  developed  water,  it  should  enter  a 
decree  awarding  to  the  claimant  of  devdoped 
water  only  the  surplus  over  and  above  the 
quantity  the  origlniQ  or  prior  aroroprlator 
Is  entiUed  to.  By  doing  that  the  court  will 
always  gvard  and  protect  the  r^^fats  of  the 
prior  appropriator,  and  will  be  In  a  positlCH) 
to  grant  to  the  claimant  all  that  be  may  be 
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entuaed  to.  Of  coane  the  person  wlio  de- 
velops watCT  flbould  be  protected  in  Ida 
rights  tlie  same  as  all  others;  bnt  he  sbonld 
not  be  permitted  to  encroach  upon  the  rights 
of  the  prior  aiq;>ropTlator.  By  following  the 
course  jost  ontUued  the  rights  of  the  original 
or  prior  approprlator  as  well  as  those  of  the 
claimant  can  always  be  protected.  Upon 
the  other  hand,  If  the  water  Is  divided  by 
percentages,  or  by  apportioning  It  Into  fixed 
quantities,  the  claimant  may  be  awarded 
water  from  a  flow  that  Is  not  continuous 
nor  permanent,  and  thus  be  may  be  awarded 
water  at  the  eqkense  of  the  original  ap- 
pn^rtator. 

I  am  of  the  opinion,  therefore,  that  in  this 
case  the  district  court  should  first  find  the 
quantity  of  water  the  appellants  have  used 
and  are  entitled  to  for  all  seasons  and  tor 
all  purposes,  and  If  there  Is  any  excess  wat- 
er, sucli  excess  tmly  should  be  awarded  to 
the  respondent,  and  the  latter  should  not  be 
permitted  to  use  any  water  at  any  time,  un- 
less thwe  is  an  excess  oTer  the  QuauUty 
awarded  to  the  appellants. 


On  Petition  for  Rtfiearlnfl. 

McOABT7,  J.  Respondent  baa  flled  a  peti- 
tion for  rehearing.  The  only  gneati<Ht  pre- 
sented by  Uie  petition  relates  to  the  taxation 
of  the  cost  of  printing  appellant's  brief  and 
abstract.  Connsel  for  the  respectlTe  parlies 
to  this  appeal  have  filed  briefs  in  which  the 
question  presented  by  the  petition  is  elabo- 
rately discussed,  hence  we  do  not  deem  it 
necessary  to  reopen  the  case  fOr  oral  argu- 
ment We  think  the  opinion  heretofore  flled 
In  the  case  sbonld  be  modified  to  the  extent 
of  relieving  respondent  of  the  payment  of  a 
portion  of  the  cost  of  printing  appellant's 
brief,  but  that  the  opinion  in  other  particu- 
lars should  remain  undisturbed. 

[II  Appellant's  first  or  original  brief  of  74 
pages  contains  the  equivalent  of,  at  least, 
35  pages  of  matter  copied  from  the  printed 
abstract  By  a  casual  perusal  of  the  brief 
In  connection  with  the  abstract  it  will  be 
seen  that  the  Ipcorporatlng  into  the  brief  of 
the  35  pages  of  the  printed  abstract  served 
no  useful  purpose  whatever.  It  was  merely 
a  reabstracting  of  portions  of  the  abstract 
and  bill  of  exceptions,  and  was  of  no  value 
or  assistance  whatever  to  this  court  In  Its 
review  and  consideration  of  the  case.  Re- 
spondent, therefore,  ought  not  to  be  burdened 
with  the  cost  and  expense  of  the  printing 
of  the  35  pages  of  matter  Id  the  brief  which 
is  alao  contained  In  the  abstract. 

The  order  relatlnu  to  the  cost  of  this  ap- 
peal is  hereby  modified  by  reducing  the 
amount  of  the  cost  assessed  against  respond- 
ent In  a  sum  equal  to  the  cost  of  printing 
35  pages  of  appellant's  brief. 

PRICK,  O.  J.,  and  CORFMAN,  J.,  cmcur. 


McCORNICJK  &  CO.,  Bankers,  v.  NATIONAL 
COPPER  BANK  OF  SAI/T  LAKE  OITT 
et  al.   (No.  2960.) 

(Supreme  Court  of  Utah.    March  8,  1917.) 

1.  PaiRcrpAL  AND  Agent  *=»75  —  Dkcbptiok 
B7  AoEnvT— PbincipaZi'b  Right  or  Rsoot- 
EBT  Without  Disattibuanok  or  Wkoli 
Transaction. 

Where  an  agent  has  deceived  his  principal 
in  8  transaction  made  for  him  with  a  third  per> 
son,  the  principal  need  not  disaffirm  the  whole 
transaction  to  hold  the  agent  liable;  the  doc- 
trine that  one  cannot  retun  what  is  beneficial 
and  reject  the  rest  not  beiuK  appUcaUe.^ 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §|  162-157.] 

2.  Appeal  and  Ebbob  ^14(4)  —  Riom'  to 

AlXBOE  EbBOB— CBOSB-APPEAL&— Copabubs. 
Goparties  desiring  relief  against  each  other 
on  appeal  must  present  their  matters  by  cioss- 

appeals-s 

[Ed.  Note.— For  oth^  eases,  see  Appeal  and 
Error.  Cent  Dig,  S  57.] 

8.  Appeal  and  Ebiiob  (S=»747(l) '—  Remef 
Against  One  Not  a  Pabtt  to  Appeai,. 
One  codefendant  may  not  by  merely  filing 

cross-errors  assail  the  judgment  in  favor  of 

plaintiff  upon  his  codefendant's  appeaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  K  3053-3056.] 

Appeal  frcmi  District  Court,  Salt  Lalte 
County;  Geo.  O.  Armstrong,  Judge. 

Action  by  McComlck  &  Co.,  Bankers, 
against  the  National  Copper  Bank  of  Salt 
Lake  City,  In  which  Hanna  D.  ^owrlng  and 
another  and  Harold  C  Best  flled  answers 
and  cross-complaints,  and  the  United  Home 
Builders  Company  filed  answers  and  cross- 
complaints  against  the  Bowrlngs  and  Best; 
E.  B.  Wicks  being  made  a  [tarty  defendant 
during  trial.  Judgment  for  plalntlll  aud  for 
United  Home  Guilders  Company  aud  Best  on 
their  cross-complaints.  From  Judgment  on 
cross-complaints,  the  Bowrlngs  and  Best  ap- 
peal. Wicks  assigning  cross-errors.  Modified 
and  afilrmed,  and  remanded,  with  directions. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appdlanta.  W.  I.  Snyder  and 
Dan  B.  Shields,  b(^th  of  Salt  lake  City,  for 
re^ndents. 

FBICK,  C.  J.  In  view  of  the  great  length 
of  the  pleadings  In  this  case,  covering,  as 
they  do,  58  pages  of  the  printed  abstract,  we 
shall  not  attempt  to  set  them  forth,  not  even 
in  condensed  form.  We  shall,  however,  at- 
tempt to  state  the  facts  so  as  to  make  clear 
the  points  decided. 

The  case,  as  originally  commenced,  was  an 
action  at  law  and  was  commenced  by  the 
plaintiff,  McComlck  &  Co.,  Bankers,  against 
the  National  Copper  Bank  of  Salt  Lake  City 
to  recover  judgment  upon  an  indorsement  of 
a  certain  check,  which  Indorsement  was 
guaranteed  by  the  National  Copper  Bank  of 

>  Nelglibor  v.  Realty  ABaoclatlon,  40  Utah,  614,  124 
Pao.  &2S,  Ann.  Caa.  U14D,  1200. 

■  Railroad  v.  Board  of  Education.  S5  Vtaht  U,  » 
Pac.  265. 
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Salt  Lake  City,  and  whlcb  McCornldc  &  Co., 
Bankers,  claimed  was  a  forged  Indorsement 
The  other  defendants  were  brought  Into  the 
cose  after  it  was  pending. 

The  United  Home  BnUdera  Compuiy,  a 
oorporation,  hereinafter  called  companir,  flled 
an  answer  and  cross-complaint  in  which  it 
sought  egnitaUe  relief  against  its  codefend- 
ants,  the  Bowrin^  and  Best.  The  Bowrlngs 
and  Best  also  filed  answers  and  cross- com- 
plaints in  which  they  set  forth  pmely  eqaita- 
ble  matters,  that  is.  the  Bowrings  alleged 
that  they  were  induced  to  sign  certain  pa- 
pers, Including  the  Indorsement  on  the  chedi 
in  question,  by  misrepresentation  and  fraad 
practiced  by  me  L.  B.  Call,  who  was  a  r^re- 
sentative  of  said  company ;  and  Best  alleged 
that  said  company,  through  said  Gall,  had, 
through  frand  and  misrepresentation,  obtain- 
ed certain  moneys  ftom  l^m  and  was  with- 
holding the  same. 

The  Bowrings  and  Best  alone  appeal.  The 
questions  involTed  on  this  ai^wal  arise  en- 
tirely ont  of  Uie  matters  set  forth  in  the 
equitable  cross-complaints  aforesaid.  The 
two  banks  between  whom  the  action  originat- 
ed have  no  interest  in  this  appeal  and  will 
not  be  further  mentioned,  except  in  connec- 
tion with  some  of  the  transactions  which  are 
set  forth  In  the  cross-complaints  and  are  In- 
volved on  this  appeal. 

There  is  really  not  much  controversy  con- 
cerning the  facts  which  arise  upon  the  cross- 
complaints  and  which  must  control  this  ap- 
peal. Briefly  stated,  the  facts  are:  That  In 
ttie  latter  part  of  April.  1915,  the  appellant 
Best  was  the  owner  of  a  certain  dwelling 
situated  in  the  southeastern  part  of  Salt 
lAke  City  which  he  was  desirous  of  selling 
or  exchanging  for  less  valuable  property.  To 
acnnnpllsh  his  purpose  he  listed  the  dwelling 
with  the  defendant  company,  which  was  en- 
gaged in  the  real  estate  business  in  Salt  Lake 
City.  There  was  a  mortgage  on  Best's  dwell- 
iog  of  $3,500  which  would  have  to  be  as- 
sumed by  the  purchaser,  or,  if  exchanged,  by 
the  person  with  whom  the  exchange  was 
made.  Best  valued  his  dwelling  at  $6,500, 
and  he  thus  had  an  equity  In  It  of  $3,000.  At 
the  time  of  the  transactions  involved  here 
one  L.  B.  Call  was  an  employ^  of  the  com- 
pany, and  he  undertook  to  dispose  of  Best's 
dwelling,  as  before  stated.  It  seems  that 
Call  was  acquainted  with  the  Bowrings,  and 
he  called  on  Mr.  Bowrlng  at  his  place  of 
busmess  and  Informed  him  of  the  Best  dwell- 
ing and  of  Best's  desire  to  dispose  of  It.  The 
Bowrings  had  a  dwelling  In  the  westerly  part 
of  Salt  Lake  City  which  they  valued  at  $3,- 
000,  and  Call  suggested  to  them  that  they  ex- 
change their  dwelling  for  Best's  and  assume 
the  $3,500  mortgage.  This  would  make  an 
even  exchange  of  the  properties,  that  Is,  the 
$3,000  at  which  the  Bowrings  valued  their 
dwelling  would  offset  the  $3,000  equity  Best 
had  In  his.  The  evidence  Is  undisputed  that 
the  Bowrings  and  Best  never  met  to  discuss 
the  termis  qf  the.  exchange.   Call  jcondaeted 


all  of  the  negotla^ons,  and'  hi  doing  so  he 
would  communicate  with  the  Bowrings  and 
then  wiOi  Best,  and  in  that  way  would  in- 
form each  of  the  inrtiee  what  tbe  other  had 
said  and  desired.  In  handling  the  matter  in 
that  way  the  misonderstandlngs  whidi  cni- 
minated  in  this  lawsuit  arose  as  follows:  Beet 
tied  informed  Call,  so  Call  says,  that  the  for- 
mer did  not  have  the  money  to  pay  Call,  but  a 
small  commission  If  the  exchange  were  made, 
but  that  Best  wonld  '^ake  it  np"  to  Call  in 
some  other  way  or  "on  some  other  deal.** 
If  the  exdiange  of  the  properties  were  made 
OS  before  suggested— that  is,  if  tbe  Bowrings 
would  exchange  their  $3,000  dwelling  for  tlie 
$8,000  equity  Best  had  in  hia— t^ere  would 
be  no  money  In  the  transaction  out  of  wliiA 
Gall  could  take  bis  commis^rai.  Call  there- 
fore conceived  the  idea  to  raise  some  money 
on  the  Bowrlng  property,  wbicb  be  did  as 
follows:  Gall  Informed  Best  that  there  was 
a  $1,000  mortgage  on  the  Bowrlng  dwelling, 
and  Uiat  Best  would  have  to  take  a  deed  sub- 
ject .to  that  mortgage,  the  same  as  the  Bow- 
rings took  a  deed  to  Beaf  i  dmUIng  subject 
to  the  $8,500  mortsag&  In  view  of  the  fact 
that  Beat  supposed  there  was  a  $1,000  mort- 
gage on  the  Bowring  dwelling,  he  assumed 
that  the  exchange  could  not  be  made  by 
merely  exchanging  deeds,  but  could  only  be 
made  by  Bowrings  paying  him  tbe  amount 
he  demanded.  Aftor  cimaiderlDg  the  matter 
Beat  informed  Call  that  if  the  deal  were 
made  the  Bowrings  would  have  to  pay  him 
$760  so  as  to  reduce  Oie  $1^000  mortgage  to 
that  ffictfflit.  Call  informed  Beat  that  the 
deal  could  not  be  consummated  In  that  way, 
and  that  the  best  the  Bowrings  would  do 
would  be  to  pay  Best  $500  and  exchange 
deeds.  Best,  being  very  desirous  of  dosing 
the  deal,  and  also  being  in  need  of  some 
ready  cash,  flually  agreed  to  make  the  deal  if 
the  Bowrings  would  pay  him  the  $500  in 
cash.  Immediately  after  Best  had  agreed  to 
that  Call  went  to  a  Mr.  Wicks,  a  money  bro- 
ker, and  obtained  a  $1,000  loan  oa  the  Bow- 
rlng dwelling.  He  then  Induced  Best  to  exe- 
cute a  deed  to  his  dwelling  to  the  Bowrings 
subject  to  the  $3,500  mortgage,  and  at  the 
same  time  induced  the  Bowrings  to  execute  a 
deed  to  their  property  to  Best  in  wtdch  Call 
Inserted  the  clause  that  it  was  subject  to  a 
$1,000  mortgage.  When  the  Bowrings  saw 
ihe  deed,  however,  they  insisted  that  their 
property  was  free  from  Incumbrances  and 
Call  then  explained  to  them  that  the  $1,000 
was  obtained  for  Best,  and  that  iu  view  that 
Best  had  to  leave  the  city  he  wanted  tlie 
Bowrings  to  execute  a  note  and  mortgage  for 
the  $1,000  to  Wicks  and  make  their  deed  sub- 
ject to  that  mortgage.  The  Bowrings,  be- 
lieving Call's  statements,  executed  the  $1,000 
note  and  mortgage  to  Wicks  and  delivered 
both  to  Call.  Call  then  delivered  the  same  to 
Wicks  and  obtained  a  check  from  him  for 
the  loan  amounting  to  $070.30,  that  being  Oie 
amount  of  the  loan  less  "commission  and  ex- 
p«ue^".as  Call  puts  it.    The  t±iadki  wus 
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drawn  en  McCornlck  &  Co.,  Bankers,  and 
vraa  made  payaMe  to  Mrs.  Bowring  In  view 
that  the  title  to  the  Bowring  prtqperty  was  In 
ber  name  and  that  she  and  her  bnsband  had 
executed  the  mortgage  aforesaid.  ObAI  took 
the  diecfe  to  Mrs.  Bowring  to  hare  her  Indorse 
the  same.  She  demurred,  and  Call  explained 
to  her  that  she  bad  no  interest  In  the  ctaedc, 
that  the  money  beloi^ed  to  Beat,  and  that 
the  note  and  mortgage  were  blade  In  the  way 
they  were  merely  aa  a  matter  of  convwiience 
to  Best  tor  the  reason  that  he  was  obliged 
to  leave  the  city.  Mrs.  Bowring  still  refused 
to  indorse  the  check,  bowerer,  so  Oall  went 
to  see  her  husband,  to  whom  be  told  the 
same  story  he  had  told  Mrs.  Bowring:  Bow- 
ring  conceded  that  neither  he  nor  bis  wife 
bad  any.  Interest  in  tbe  cbedk,  and  that  fbe 
money  represented  by  it  belonged  to  Best, 
so  he  wrote  his  wife's  name  on  the  back  of 
the  check.  Gall  then  presented  tb4  check  to 
the  company,  which  [wesented  tbe  same  to 
the  deitendant  tbe  Xatlonal  Copper  Bank  of 
Salt  Lake  City,  and  said  bank  paid  it,  and. 
as  hereinbefore  stated,  guaranteed  the  In- 
dorsement thereof.  When  tbe  check  was  pre- 
sented to  McCornlck  &  Co.,  Bankers,  on 
whom  it  was  drawn,  It  was  paid.  A  few 
days  thereafter,  however,  Mrs.  Bowring  con- 
vinced McCornlck  &  Co.,  Bankers,  that  her 
indorsement  was  unautbortsed  and  that  tbe 
check  bad  been  paid  wlthont  proper  author- 
ity. Mr.  Wicks  then  demanded  that  McCor- 
nlck ft  Ca,  Bankers,  credit  him  with  the 
amount  of  the  check,  which  was  done.  XJpoa 
the  questiaii  of  whether  tbe  indorsement  of 
the  check  was  authorized  by  Mrs.  Bowring 
tbe  court  found  the  facts  against  her  con- 
tentlon.  and  found  that  she  bad  in  fact  au- 
tborind  the  Indorsement  thereon.  In  view 
that  tbe  two  banks  have  settled  their  diffei^ 
ences  respecting  the  dieck,  that  [Aiase  of  the 
case  is  immaterial,  except  so  far  as  it  af- 
fects Mr.  Wicks ;  and  his  claims  will  be  re* 
flarred  to  hereinafter.  After  the  company 
bad  obtained  the  mon^  on  Wicks'  dieck  It 
deposited  9462  of  tbe  $970.80  to  Mr.  Best's 
credit  in  a  certain  bank,  and  the  company 
retained  the  resL  Some  time  afterward  Mr. 
Best  learned  that  be  had  otily  been  paid  $492 
of  the  9500  Call  had  promised  that  Bowring 
would  pay  him.  Best  then  called  up  Bowring 
and  asked  him  why  he  did  apt  pay  Best  the 
full  fSOO  as  be  had  agreed  to  da  Bowring 
informed  Best  that  he  had  never  agreed  to 
pay  Best  9600  or  any  other  sum.  Best  and 
Bowring,  up<Hi  making  Inquiries,  then  tor 
the  first  time  learned  bow  Gall  had  induced 
them  to  agree  to  what  he  wanted,  and-  that 
be  had  planned  the  transactions  sa  as  to  get 
about  one-balf  of  the  loon  placed  on  tbe 
Bowring  dwelling  as  and  for  a  commission 
for  tbe  company  by  which  he  was  employed, 
but  In  doing  BO  bad  carefnlly  concealed  his 
real  purpose  from  both  Bowring  and  Best. 
After  the  Boviings  and  Best  were  made  par- 
ties to  this  actloh  they  set  forth  tbe  facts 
with  respect  to  tlie  transactions  and  alleged 


Uiat  th^  had  been  deceived  and  deteiuded. 
as  herelnbetore  stated.  The  Bowrings  asked 
that  the  note  and  mixtgage  b&  canceled,  or 
that  Mrs.  Bowring  be  paid  by  Oie  company 
Oie  amount  of  the  loan  in  excess  of  tbe  fOOO, 
whlcib  was  to  be  paid  to  Best,  and  Best  ask- 
ed that  tbe  whole  amount  of  the  loon  be 
paid  to  him,  since  the  same  constitoted  a  lien 
on  his  property.  When  the  real  fftcts  were 
ascertained  the  Bowrings  had  taken  posses- 
sion of  Besfa  dwelling  and  be  had  taken 
possesion  of  Bowring*s  property,  and  both 
parties  have  remained  bi  possession  of  the 
respective  pn^rties  and  have  enjoyed  tbe 
fruits  of  the  transactims  to  that  extent 

After  a  scHnewhat  protracted  hearing  the 
court  found  against  the  contentions  of  the 
Bowrings.  Tbe  court,  however,  found  that 
the  company  was  owing  B^  out  of  the 
mimeys  obttdned  trom  the  loan  as  aforesaid, 
Qie  sum  of  $291.S0,  with  interest,  and  Judg- 
ment was  lentered  in  bis  &vor  for  9328.74,  in- 
truding Interest.  Tte  court  atoo  found  that 
the  Bowrings  were  not  injured  or  defrauded 
in  any  way,  although  they  had  beta  deceived, 
and  disallowed  their  claims.  The  court  also 
required  tbe  company  to  make  and  deliver 
to  tbe  Bowrings  "a  good  and  sufBdent  bond 
protecting  them,  and  ea<A  <tf  liiem,  against 
any  personal  Judgment  to  be  at  any  time 
rendered  upon  the  foreclosure  of  said  mort- 
gage for  $1,000." 

Tbe  Bowrings  and  Best  alone  appeal  from 
tbe  Judgment,  and  they  assail  many.  If  not 
all,  of  tbe  court's  findings  of  fact  as  well  as 
some  of  the  oxiclusions  of  law  and  the  Judg- 
ment 

During  the  trial  Wicks  was  also  made  a 
party  defendant,  and  he  assighs  cross-errors, 
which  will  be  referred  to  later. 

The  company  is  the  only  party  that  oppos- 
es the  appeal,  and  its  counsel,  with  much 
vigor,  contend  that  there  Is  no  merit  In  ap- 
pellants' assignments  of  error.  As  we  view 
the  matter,  the  case  really  presents  no  great 
difficulty.  While  we  fully  agree  with  the 
trial  court  that  altbou^  the  Bowrings, 
through  Gall's  deception,  were  Induced  to  do 
certain  things,  yet  they  in  no  way  were  In- 
jured or  prejudiced  what  they  did.  Tbe 
ctmtentlon  made  by  their  counsel  that  the 
check  for  9970.30  representing  the  loan,  and 
which  was  made  payable  to  Blrs.  Bowring; 
was  and  is  ber  property,  and  that  she  was 
and  is  oititled  to  the  proceeds  thereof,  or  at 
least  tbe  amount  in  excess  of  what  Gall  bad 
promised  to  pay  Best,  is,  nndef  the  nndlspnt^ 
ed  facts,  manifesto  untenable.  The  Bow- 
rings always  tmderstood  that  tbe  loan  was 
made  for  tbe  benefit  of  Best,  and  that  they 
were  parties  ta  the  transactloh  only  because 
the  title  to  the  Bowring  place,  which  then 
had  been  exchanged  for  the  Best  dwelling, 
was  still  In  Mrs.  Bowring  when  the  Iran  was 
made.  They  knew,  or  ought  to  have  known, 
that  they  bad  no  beneficial  interest  In  the 
check,  and  that  Mrs.  Bowring  merely  held 
ttie  naked  legal  title  thereto  in  trust  for  the 
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real  benefldary.  In  eQulty  Mrs.  Bowrlng 
could  bave  been  competled  to  Indorse  the 
check  so  that  the  benefidary  might  enjoy 
the  benefits  of  his  own  property  or  money. 
The  Bowrlngs  obtained  {vedsely  what  they 
agreed  to  receive  and  were  In  no  way  In- 
jured by  the  transaction. 

[1]  GouDsel  for  the  company  Insist  that 
such  is  precisely  the  case  so  far  as  Best  is 
concerned.  We  cannot  take  that  view  of  the 
matter.  Best  testified  that  he  never  would 
have  agreed  to  take  $500  If  he  had  been  In- 
formed or  If  he  had  known  that  the  |1,000 
loan  was  then  being  made  upon  his  property 
which  he  had  just  received  from  the  Bow- 
rlngs. No  one  has  disputed  his  testimony  In 
that  regard,  and  we  do  not  see  how  It  well 
could  have  been  or  be  diluted.  Best  needed 
some  ready  money,  and  that  Is  what  Induced 
blm  to  acc^t  only  $500  to  reduce  the  mort- 
gage which  he  was  Informed  was  on  the  Bow- 
ring  property.  Is  any  me  slmtile-nilnded 
enough  to  believe  that  Best  would  have  con- 
sented to  mortgage  his  own  property  for  $1,- 
000  for  the  sake  of  getting  fSOO  when  he 
could 'jost  as  well  have  obtained  the  full 
amount  of  the  loan?  Is  It  not  equally  clear 
that  Call  obtained  the  loan  8nrref>tltiou8ly  for 
the  sole  purpose  of  obtaining  an  undue  ad- 
vantage over  Best,  and  for  the  puri)ose  of  ob- 
taining a  commission  which  Gall  well  knew 
Best  would  not  allow  him  in  view  of  the  un- 
derstanding that  he  had  with  Best  when  Best 
listed  bis  property  with  the  company  for  sale 
or  exchange?  Moreover,  Best  was  tricked 
Into  consenting  to  accept  the  $500,  and  for 
that  reason  Is  not  bound.  Best  was,  there- 
fore, not  only  deceived  by  C^ll,  but  he  was 
uctually  Injured  by  the  transaction.  Coun- 
sel for  the  company,  however,  argue  that,  in- 
asmuch as  Best  and  the  Bowrlngs  are  ac- 
tually enjoying  the  fruits  of  the  transaction — 
that  Is,  the  exchange  of  the  dwellmga — they 
are  estopped  from  disaffirming  any  part  of 
the  deal.  They,  counsel  contend,  must  ac- 
cept all  or  nothing.  We  need  not  stop  now, 
however,  to  further  consider  the  Bowrlngs. 
They  are  out  of  the  case.  So  far  as  Best  Is 
concerned,  the  contention  of  counsel  la  based 
upon  the  familiar  doctrine  that,  where  one  Is 
dlssatififled  with  a  transaction,  he  cannot  re- 
tain that  which  Is  beneficial  to  him  and  re-, 
ject  the  rest.  The  doctrine  has  no  application 
here.  Call  was  the  agent  of  Best  In  dispos- 
ing of  his  dwelling.  Call  was  required  to 
deal  with  Best  openly,  fairly,  and  honestly 
and  with  strict  fldelHy.  Neighbor  v.  Realty 
Association,  40  Utah,  614,  124  Pac.  523,  Ann. 
Cas.  1914D,  1200.  The  relation  between  Best 
and  Call  was  that  of  principal  and  agent. 
If,  therefore,  the  agent  has  deceived  his  prin- 
cipal and  has  obtained  an  undue  advantage 
over  him,  does  It  lie  In  the  agent's  mouth 
to  say  that  he  cannot  be  made  to  account  for 
what  he  manifestly  obtained  by  deception 
and  fraud  from  his  principal  until  and  unless 
the  principal  disaffirms  the  whole  transac- 
tion made  with  a  third  party  and  In  wbldi 


he  was  deceived?  The  mere  statemeat  of  the 
pr<^>o^on  also  answers  It  Gall  was  not  a 
party  to  the  transacttcm  in  the  sraise  that  he 
cfln  invoke  the  doctrine.  H«  was  mer^  the 
Instrument  through  whom  the  real  parties 
acted,  and  not  the  party  In  Interest  If  conn- 
sel's  contention  should  prevailt  th&i  no  prln- 
cUtal  could  require  his  agent  to  accotmt  nnless 
the  principal  first  paid  the  agent  what  he 
demanded  or  unless  the  principal  dlsafflnaed 
all  that  he  had,  through  the  ageotfs  decep- 
tion, been  induced  to  agree  to  with  a  third 
party.  Such,  fortunately,  Is  not  the  law. 
Best  may  therefore  call  upon  tba  oompany 
to  account  to  Sim  for  whatever  money  or 
property  It  received  through  Call  and  which 
the  latter  illegally  obtained  from  Best  The 
company  now  stands  in  Call's  shoes.  The 
only  question  Is:  What  under  all  the  di^ 
cnmstances  of  this  case,  Is  that  amount? 

As  we, have  seen,  the  company  obtained 
$970.30  npm  the  note  and  mortgage,  the 
whole  of  which  sum.  both  in  law  apd  equity, 
always  belonged  to  Best  It  is  hla  property 
that  la  pledged  to  secure  the  payment  of 
Wicks'  mortgage.  Beat  has,  however,  re- 
c^ved  and  retained  $462  of  the  amount  of 
the  loan.  The  balance  of  $508.30  Is  thoa  dne 
him,  all  of  which,  the  undisputed  fiicts  show, 
the  company  received.  Tbe  court  in  Its  find- 
ings and  judgment  required  the  company  to 
account  for  all  of  that  sum  except  the  sum 
of  $225  which  the  court  (including  a  few 
small  Items  for  costs)  allowed  the  company 
as  a  commission.  We  remark  that  nothing  is 
contained  in  the  pleadings  about  a  commis- 
sion, except  that  in  the  company's  crosa^m- 
plalnt  It  is  alleged  "that  it  was  understood" 
between  tbe  Bowrlngs  and  Call  that  tJbe 
amount  obtained  from  Wicks  upon  the  loan 
in  excess  of  $500,  which  was  to  be  paid  to 
Best  should  be  retained  by  Call  or  the  com- 
pany. In  the  prayer  of  the  cross-complaint 
however,  the  company  only  prays  for  gen- 
eral relief,  and  the  proof  is  that  Best  did  not 
agree,  that  Call  or  the  company  might  re- 
tain said  amount,  or  any  amount  as  a  com- 
mission. Indeed,  Call  himself  admitted  that 
Best  never  agreed  to  pay  any  stated  sum  as  a 
commls^on.  The  only  competent  evidence  la 
the  record  respecting  •  commission  was  pro- 
duced by  Best  himself.  It  seems  that  upon 
that  evidence  the  court  allowed  the  company 
the  sum  of  $225  as  a  commission  for  Call's 
services  in  bringing  about  the  exchange  of  the 
two  properties.  As  a  matter  of  course  Call 
had  no  claim  for  any  other  services,  since 
he  was  not  employed  or  authorized  to  render 
any  other.  Best  however,  produced  compe- 
tent evidence  that  a  fair  and  reasonable  com- 
mission under  all  the  clrcnmtances  was  the 
sum  of  $150.  We,  too,  tblnk  that  $150  is  a 
fair  commls^on,  notwithfrtandlng  the  com- 
pany's claim  that  It  shonld  retain  the  full 
amount  of  the  loan,  except  tbe  $500  to  be 
paid  to  Best  If  that  were  allowed,  then  the 
cwnmisston  wonld  be  approximate  16  per 
cent  of  the  whole  amount  lnv(flv«d  in  tbe 
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deaL  To  Ulistrate:  Suppose  the  Bowrings 
liad  floia  their  dweUlng  for  93,000.  its  alleged 
value,  and  bad  paid  Best  that  sum  f<K^  his 
equity,  the  $3,000  woald  then  have  been  the 
extokt  of  the  deaL  It  la  no  difterent  because 
the  Bowrlngs  paid  Beet  by  deeding  their 
dwelling  rather  than  with  ttie  proceeds  they 
might  have  derived  tberefrom.  It  might 
Juflt  as  well  be  c<»itended  that,  if  A.  purcbaaea 
a  $4,000  property  from  B.,  and  pays  him  that 
amount,  therefore  the  amount  In  the  deal 
actually  represents  both  the  value  of  the 
property  and  the  amount  of  money  paid,  and 
that  the  amount  of  commission  should  de- 
pend upon  both.  That  such  is  not  the  role 
is  made  clear  by  the  testimony  of  the  real 
estate  brolcer  who  testified  on  behalf  of  Best 
respecting  what  would  be  a  tail  commission 
upon  the  transaction  brought  about  by  Call. 
The  broker  placed  the  commlsaiMi  at  $150, 
or  at  6  per  cent,  of  the  value  of  the  Best 
property.  In  view  of  the  Issues  Best  thus 
produced  the  only  competrat  evidence  of 
what  'Would  be  a  fair  and  reasonable  com* 
pensation  for  Call's  services.  The  court, 
however,  found  that  $225  was  a  reas<mable 
commission  and  allowed  that  amount  The 
finding,  howevw,  Is  not  supported  by  any 
competent  evidence.  Neither  is  it  supported 
by  the  inherent  equities  of  the  case.  The 
court,  therefore,  rtiould  have  deducted  the 
sum  of  $150  as  a  conmilsslon  from  the  $508.- 
30  In  the  hands  of  the  company,  and  not  the 
sum  of  $225,  as  was  done.  There  abonld 
therefore  be  added  to  the  amount  allowed 
Best,  and  for  which  judgment  was  awarded 
bim,  $75,  which  Is  the  difference  between  $225 
and  $150.  This  would  make  the  amount  for 
which  Beet  is  entitled  to  Judgment  against 
the  company  $866.80,  with  interest  on  that 
sum  from  the  date  as  in  th»  iM^sent  judg- 
ment In  favor  of  Best  Best  thus  neeiTW  all 
of  bis  money,  except  the  $150  cranmlaaion  and 
the  small  items  of  expense. 

Id  order  to  avcdd  misconception,  we  desire 
to  state  that  we  have  allowed  the  ^VSO  com- 
mission to  the  company  In  this  case  for  the 
reasfm  that  Best  has  lo  ^ect  off«9»d  that 
sum  as  and  for  a  commlssioa.  We  do  not 
pass  upon  the  question  of  whether,  imder  all 
the  circumstances,  tb»  company  would  ot 
would  not  be  entitled  to  demand  a  oommlKion 
In  view  of  Gall's  conduct  laiat  question.  In 
yiev  that  Best  practically  ccQoeded  that  $150 
was  a  fair  and  reastmable  commission.  Is  not 
lnv<^Ted  taer^  and  hence  Is  not  decided. 

[2, 1]  Tbla  disposes  of  the  ai^ieal  on  the 
part  (tf  both  tbe  Bowrlngs  and  Best  As  be- 
fore stated,  Wicfcs  was  also  made  a  par^  to 
the  adJon  and  he  vpeeied  and  filed  an  an- 


swer. He,  however,  dalmed  no  affirmative 
relief.  N(^wlthatandlDg  that,  he  assigns 
cross-errors  and  Inslste  that  tbe  court  erred 
in  awarding  Interest  to  McComick  &  Co., 
Bankers.  It  will  be  observed  that  Wicks  has 
not  assigned  any  cross-errors  as  against  the 
appeal  of  either  the  Bowrlngs  or  Best  He 
makes  no  claim  as  against  them  or  either  of 
them.  His  assignments  are  directed  against 
tbe  Judgment  awarded  McComick  &  Co., 
Bankers,  and.  against  the  findings  upon  which 
that  Judgment  rests.  We  are  powerless  to 
S^ve  any  relief  upon  the  cross-errors  assign- 
ed. The  only  relief  we  could  grant  upon  tbe 
cross-errors  assigned  would  be  as  against  tbe 
app«il  of  the  Bowrings  and  Best  If  Wicks 
desired  to  assail  the  findings  and  Judgment 
in  favor  of  MeComlck  &  Co.,  Bankers,  plain- 
tiff in  the  action,  be  should  have  taken  a 
cross-appeal,  or  an  Independent  appeal.  One 
codefendant  may  not,  by  merely  filing  cross- 
errors,  assail  tbe  Judgment  in  favor  of  the 
plaintiff  upon  bis  codefendants  appeal.  In 
this  case  Wicks  Is  not  assailing  ai^eUants' 
Judgment,  but  what  be  is  seeking  to  do  Is  to 
modify  tbe  Judgment  In  favor  of  McGomlck 
&  Co.,  Bankers,  who  is  not  appealing.  The 
cross-errors  assigned  by  Wicks  are  therefore 
Impotent  to  reach  that  Judgment,  lliat  he 
may  not  do  that  is  settled  in  the  case  of  Rail- 
road V.  Board  of  Education,  86  Utah,  13,  90 
Pac  265,  and  the  cases  there  dted.  The 
cross-errors  assigned  by  Wicks  are  therefore 
unavailing.  Wicks  could  have  assigned  cross- 
errors  In  sui^ort  of  tbe  Judgment,  or  be 
could,  by  making  tlw  pn^r  cross-errors,  have 
obtained  relief,  perba[)s,  against  the  appel- 
lants, but  be  may  not  do  that  as  against  a 
Judgment  in  favor  of  the  plaintiff  from  whlcii 
he  has  not  appealed. 

The  findings  of  the  court  conclusions  of 
law,  and  Judgment  are  therefore  modified  to 
the  extent  herein  stated,  and  as  to  all  other 
matters  not  so  modified  the  findings,  conclu- 
sions of.  law,  and  Judgment  are  affirmed. 
The  case  Is  therefore  remanded  to  the  dis- 
trict court  of  Salt  Lake  cotmty,  with  direc- 
tions to  modify  the  findings  of  fact,  con<du- 
sions  of  law,  and  Judgment  as  against  the 
company  and  In  favor  of  Best,  as  herein  in- 
dicated, and  as  to  all  other  matters,  and  as 
to  all  other  parties,  to  permit  the  findings  of 
fact  conclusions  of  law,  and  judgment  as 
made  and  entered  to  stand.  It  is  further 
ordered  that  Best  recover  costs  on  his  appeal 
against  the  company,  and  that  the  Bowrlngs, 
WLcks,  and  the  company  pay  tbe  costs  in- 
cnrred  eaxih. 

McGART;  and  OOBFMAN,  JJ.,  concur. 
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MURDOCK  et  aL  V.  FARRELL.  (No.  2946.) 
(Supreme  Conrt  of  Utah.  March  10, 1917.) 

1.  Evidence  «53378(1)— Dooduehts— IiATiNa 
Foundation. 

ExcludiBg  a  letter  where  a  proper  foanda- 
tion  has  not  been  laid  for  its  admission  in  evi- 
dence ia  not  errw. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1648.  1666.1 

2.  PifADiNo  1^382(1)— Evidence  Admis!3I- 
BLK— General  Denial— Ajtibmative  De- 
fense. 

Where  the  complaint  states  a  cause  of  action 
on  a  promise  to  pay  for  release  of  plaintiff's 
interest  in  certain  slieep  and  an  outfit  ef  sup- 
plies, defendant  cannot  prove  under  a  general 
denial  tbat  plaintiff  leased  sheei;  from  an  incom- 
petent Indian  ward  of  the  United  States,  and 
that  defendant  tooii  possession  as  a  subagent. 

LEd.  Note.— For  other  cases,  see  Pleadiue, 
Cent  Dig.  H  1280-1291,  1293.] 

8.  Appeal  and  Ebbob  4=»853— PBSSBBVATion 

OF  Grounds  op  Review  —  Instructionb — 

Exceptions. 
Where  no  exception  is  taken  to  the  charge 
it  constitutes  the  mw  of  the  case. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $8  1524,  8406.1 

4.  Indians  ®=>4r-PowEB  or  Indlak  Aqknt— 
Seizure  of  Propebtt  in  Indian  Countbt. 
Under  Rev.  St.  U.  S.  S8  2147,  2148  (U.  S. 
Comp.  St  1913,  88  4160,  4161).  giving  Indian 
subagente  authority  to  remove  from  Indian  coun- 
try a|l  Dersons  therein  contrary  to  law,  an  In- 
dian subagent  cannot,  without  going  into  court, 
seize  property  of  an  Indian  ward  held  by  a 
white  man  in  Indian  countr;. 

[Ed.  Note.— For  other  cases,  see  Indiana,  Cent 
Dig.  If  8-10.] 

6.  S^tzdbuce  4»1&— Judicial  Notice— Status 
OP  Indian. 

This  court  will  not  take  judicial  notice  of 
the  legal  status  of  any  particular  Indian,  as 
many  of  them  have  the  same  status  as  white 
men. 

6.  EviDEKOB  «=»4S(1)— Judicial  Notiob— In- 
dian—Identity. 
This  court  will  not  take  judicial  notice  that 
Towanta,  an  Indian,  in  this  proceeding,  is  the 
same  Towanta  named  in  United  States  v.  Fitit- 
geiald,  210  Fed.  296,  119  a  G.  A.  SS3. 

[Ed.  Note.— For  other  caaea,  see  Bvideiiee, 
Gent  Dig.  I  62.] 

Appeal  from  District  Court,  Wasatch  Coun- 
ty ;  A.  B.  Morgan,  Judge. 

Action  by  Edward  Murdock  and  another 
against  John  Farrell.  Judgment  for  ylain- 
tltta,  and  defendant  appeals.  Affirmed. 

W.  W.  Bay  and  David  S.  Cook,  both  of  Salt 
Lake  City,  for  appellant  A.  C  Hatch,  of 
Heber,  and  B.  A.  Walton,  of  Salt  Lake  City, 
for  respondents. 

FRICK,  C.  J.  The  phUntlffs  sued  tbe  de- 
fendant In  the  district  court  of  Wasatch 
county  to  recover  the  sum  of  $487.11,  vrhich, 
they  alleged,  tbe  defendant  agreed  to  pay 
them  for  a  certain  camping  outfit  and  for 
their  interest  lo  a  certain  band  of  sheep. 
In  view  of  the  contentions  made  by  the  de- 
fendant, as  will  hereinafter  more  fully  ap- 
pear, we  append  the  complaint  and  answer. 


Just  as  his  oonnsel  bare  Kt  th^  forth  in 
their  t>rinted  abstract  Hie  complaint  reads 

as  follows: 

"Plaintiffs  complain  of  the  defendant  and  al- 
lege: (1)  That  on  or  about  the  6th  day  of  May, 
A.  D.  1913,  tbe  plaintiffs  bad  a  lease  of  certam 
sheep  then  in  the  possession  of  plaintiffs  at 
Wasatch  county,  Utah,  and  also  were  the  own- 
ers and  in  possession  of  an  outfit  for  camping 
and  supplies  and  food  for  use  in  the  care  sod 
herding  of  said  sheep;  and  that  the  defendant 
then  and  there  promised  and  agreed  with  plain- 
tiffs to  pay  to  plaintiffs  for  the  release  of  said 
sheep  and  for  the  outfit  and  supplies  aforesaid, 
the  sum  of  $487.11,  and  that  in  consideration  of 
the  promise  and  agreement  of  the  defendant 
aforesaid,  the  plaintiffs  released  and  delivered 
tbe  said  sheep  to  the  defendant  and  released 
and  ddivered  the  afbresaid  outfit  and  supplies 
and  food  to  tbe  defendant  (2)  l%at  the  said 
sum  of  $487.11  has  not  been  paid  nor  any 
part  thereof.  Wherefore  plaintiffB  demandjudg- 
ment  against  the  defendant  for  the  sum  ot  $487.- 
11.  with  legal  interest  thereon  from  the  6di 
day  of  Hay,  A.  D.  191%  until  paid,  and  for 
their  costs  in  this  action."^ 

Tba  answer  reads  as  fidlows: 

"Comes  now  the  above-named  defendant  and 
for  answer  to  plaintiffs'  complaint  herein  denies 
specifically  and  generally  each  and  every  alle- 
gation in  plaintiffs'  complaint  contained.  Where- 
fore defendant  prays  judgment  that  &b  said 
plaintiffs  take  nothing  by  their  said  action  and 
tor  costs  herein." 

Upon  the  forcing  Issues  a  trial  to  a  Jury 
resulted  In  a  verdict  In  favor  of  the  plain- 
tUEs  for  the  amount  claimed.  Judgment  was 
entered  upon  the  verdiet,  and  the  d^endant 
aiM>eals. 

The  errors  asaAgned  all  relate  to  the  mUngs 
of  the  conrt  tn  acluding  certain  evidence 
which  was  Bonght  to  be  elicited  by  the  de- 
fendant on  ctosB-examination  of  the  plain- 
tiffs, who  were  witnesses  In  their  own  b^alf, 
and  to  the  exduslon  of  a  certain  letto-  of- 
fered In  evidoioe  hy  hlm^  Bri^y  stated, 
the  allied  errors  arose  as  follows:  At  the 
trial  plalntifto  substantially  iffoved  tbe  al- 
legations of  their  complaint  Upon  di^r 
crosB-examtnathm,  however,  th^  admitted 
that  they  had  leased  the  sheep  In  qnestloD 
fnnn  one  Towanta.  and  that  fh^  were  to 
receive  a  cwtaln  amount  of  tbe  wool  produc- 
ed from  said  ahe^  and  a  certain  amoont  of 
the  Increase  thereof  for  herding  and  caring 
for  them  for  a  stated  number  ot  years.  They 
also  testified  that  tbe  other  property,  conslBt- 
Ing  of  a  canqting  outfit,  that  Is,  a  herder^ 
wagon,  goods,  and  other  suppHes,  belonged  to 
them.  They  farther  testified  tbat  tbe  de- 
fendant agreed  to  pay  them  for  their  Interest 
In  the  sheep  and  for  their  camping  outfit  and 
supplies  the  amount  stated  tn  the  complaint 
The  defendant  denied  that  he  purchased 
plainttfTs'  Interest  in  said  die^  or  cami^ng 
outfit,  but  claimed  that  be  obtained  posses- 
sion of  the  ^e^  and  camping  outfit  with  the 
consent  of  the  platntlfTs  as  a  subagent  In  the 
employ  of  the  so-called  Indian  Service  of  the 
United  States  government,  and  that  be  took 
possession  thereof  under  and  by  virtue  of 
the  Revised  Statutes  of  tbe  United  States. 


tfSsPor  otber  oases  sm  same  tople  and  KBT-HUHBSR  ia  kII  Ker-Nombersd  Digasta  and  Indesw 
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8S  2147,  214S  (C.  8.  Comp.  St  19lt,  H  41S0, 
4151)  which  read  as  follows:  - 

"Sec.  2147.  The  auperintendent  of  Indian  af- 
lairs,  and  the  Indian  agents  and  subagenta,  shall 
have  authority  to  remove  from  the  Indian  coun- 
try all  persona  found  therein  contrary  to  law; 
and  the  President  is  authorized  to  direct  the 
military  force  to  be  employed  in  atich  removaL 

"Sec.  2148.  If  an^  person  vbo  has  been  re- 
moved from  the  Indian  country  shall  thereafter 
at  any  time  return  or  be  fonnd  within  the  In* 
dian  country,  he  shaU  be  liable  to  ft  penalty  ol 
one  thousand  dollars." 

It  is  also  claimed  that  he  simply  promised 
the  plaintiffs  that  he  would  ascertain  what 
they  were  ehtltled  to,  If  anything,  for  herd- 
ing the  sheep  and  for  the  pr<^rty  In  ques- 
tion, and  if  their  claims  were  Just,  would  ree- 
ommend  tbelr  payment  by  Towanta,  etc 

The  defendant,  also,  on  cross-examination, 
attempted  to  prove  certain  facts,  as  will  ap- 
pear from  the  following  auestlong  whl<A  were 
propounded  to  the  witn^ses  by  bts  counsel, 
namely: 

"Q.  Do  you  know  as  to  whether  or  not  there 
was  a  regularly  established  (Indian)  reservation 
there  at  the  tune?"  (That  is,  where  the  sheep 
were  when  taken  by  the  defendant.)  "Q.  Be- 
I'ore  the  last  conversation  with  Towanta  and 
bis  wife  why  did  you  go  to  Mr.  Martin?"  (Mr. 
Martin  was  the  government  Indian  agent,  and 
tJie  Towanta  named  was  the  owner  of  the  sheep 
in  -question.)  "Q.  Do  you  know  upon  what 
lands,  or  upon  what  territory,  the  herding  [of 
the  she^  in  qaestion]  was.  done?"  "Q.  Had 
yon,  or  anybody  representing  yon,  to  yonr  knowl- 
edge, bad  any  ctuLversation  with  the  agent,  Mr. 
Martin,  or  anybody  else,  with  respect  to  what 
was  done  with  Towanta's  sheep?"  {Thp  sheep 
in  question.)  And  whom  did  you  see  at  the 
post?"  "Q.  Now,  let  m«  ask  yoo  what  yoa 
went  over  to  liie  post  for?" 

[t]  The  other  assignment  relates  to  the 
ruling  of  the  court  In  excluding  an  alleged 
copy  of  a  letter  which  was  offered  by  the  de- 
fendant In  evidence.  We  may  as  well  dis- 
pose of  tbe  asslgnmeut  relating  to  the  exclu- 
sion of  the  letter  first  It  Is  sufficient  to  state 
that  if  it  were  assumed  that  the  letter  was 
proper  evidence,  if  properly  identified  and  a 
proper  foundation  for  Its  admission  had  been 
laid,  yet  the  proper  foundation  for  its  admis- 
sion was  not  laid,  and  hence  tlw  court  com- 
mitted no  error  in  excluding  It 

[2]  Recurring  now  to  the  questions  to 
which  objections  were  sustained.  Briefly 
stated,  the  objections  Interposed  to  those 
questions  at  the  trial,  and  now  insisted  upon, 
are  that  the  questions  were  not  proper  cross- 
examination,  and  that  they  were  irrelevant 
to  luay  Issue  In  the  case.  A  mere  cursory  ex- 
amination of  some  of  the  foregoing  questions 
discloses  that  they  contain  matter  which  was 
quite  irrelevant  under  any  possible  view  that 
might  be  taken  of  the  issnes  raised  by  the 
pleadings.  Upon  the  issues  raised  by  the 
pleadings  the  court  diarged  the  Jury  as  fol- 
lows: 

"In  this  case  the  principal  question  for  you 
to  deci(^  is  whether  or  not  the  defendant  John 
Farrell,  agreed  to  pay  to  the  plaintitfs  a  certain 
sum.  of  money  for  the  release  of  the  sheep  men- 
tioned in  the  evidence  in  this  case,  and  for  the 
outfit  and  suppUea  dalinnd  by  the  jUnitiflh  to 


the  defendant.  If  you  find  from  the  preponder- 
ance of  the  evidence  in  this  case  that  the  de* 
fendant,  John  Farrell,  promised  and  agreed  to 
pay  to  the  plaintiffs  for  the  release  of  said  sheep 
and  for  the  delivery  of  said  outfit  and  supplies 
a  certain  sum  of  money,  it  wilt  then  be  your 
duty  to  find  for  the  plaintiffa  in  this  action, 
and  to  award  the  plaintiffs  judgment  for  such 
sum  of  money,  if  any,  which  you  find  from  the 
preponderance  of  the  evidence  that  the  defendant 
agreed  to  pay  to  the  plaintiffs,  together  with 
interest  thereon  from  January  1,  1914,  at  the 
rate  of  8  per  cent,  per  annum.^ 

[3-1]  There  is  no  exception  to  the  foregoing 
charge,  and  It  thus  constitutes  the  law  of  the 
case.  How,  In  the  face  of  the  foregoing 
charge,  the  anawers  to  the  foregt^ng  qu«- 
tions,  although  all  were  answered  In  accord- 
ance witli  tin  defiand&ntfs  desires,' coiUd  pos- 
sibly have  affected  the  result  we  are  unable 
to  understand.  The  contrition  on  the  part 
of  the  defffiidant,  however,  la  that  if  those 
questlfms  bad  been  anawovd.  It  would  have 
appeared  that  be  did  not  parcbase  the  plain- 
tiffs' interest  In  the  shew  and  camping  out- 
fit, but  that  he  took  them  by  virtue  of  tbe 
provisions  of  sections  2147  and  21^  supra. 
We  fall  to  discover  anything  In  those  sections 
which  gave  the  defendant  any  rl^t  to  take 
the  sheep  and  to  appropriate  to  his  own  use 
the  camping  outfit  and  sui^lles,  the  latter 
confe8s«l]y  being  the  property  of  the  plaln- 
tlifs.  But  say  defendant's  counsel,  Towanta, 
the  owner  of  the  sheep,  was  an  Indian  and  a 
ward  of  tbe  United  States  government,  and 
that  In  Tlew  of  tbe  decision  In  the  case  of 
United  States  v.  Fltsgerald.  210  Fed.  295, 
119  C.  G.  A.  533,  thd  defendant  -as  a  sub* 
Indian  agent,  had  the  rl^t  to  take  Towanta's 
sheep  from  plaintiffs.  We  do  not  so  read 
that  case.  While  In  that  case  it  is  held  that 
the  United  States  government  may  maintain 
an  action  to  protect  all  Indian  wards  of  the 
government  in  their  proper^  rights,  it  Is 
not  held  that  any  Indian  agent,  or  subagent 
may  coustltnte  himself  Oourt  and  Jury  and 
determine  for  himself,  without  going  into 
court  what  and  whose  property  he  wlU  take. 
It  may  be  that  if  It  were  pleaded  and  proved 
in  a  proper  case  commenced  by  the  United 
States  government  In  the  federal  courts,  or 
In  any  court  having  Jurisdiction  of  the  sub- 
ject-matter, that  the  Indian,  Towanta,  was 
an  Indian,  and,  as  such,  was  a  ward  of  the 
United  States  government,  and  that  he  bad 
been  defrauded  of  his  property,  or  was  about 
to  be.  tbe  court  in  wbldi  the  action  wap 
brought  as  In  the  cited  case,  would  deter- 
mine the  lights  of  all  claimants,  and  espe- 
cially those  of  tbe  Indian,  Towanta.  There 
Is,  however,  no  aU^tlon  nor  proof  in  this 
case  that  Towanta  was  an  Indian  ward  of 
tbe  United  States  government.  Nor  is  there 
any  allegatlrai  or  proof  that  he  was  being  de- 
frauded of  his  property,  or  that  the  same  was 
in  Jeopardy,  or  that  he  was  not  legally  com- 
petent to  deal  with  his  own  property.  We 
certainly  do  not  take  Judicial  notice  of  tbe 
legal  status  of  any  particular  Indian  in  view 
that  .then  utt:  umbt.  ME.  ttwn  In  ttds  Estate 
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whose  legal  status  and  ri^ita  aie  those  of 
the  white  man.  Nor  do  we  take  Judicial  no- 
tice that  the  Towanta  named  In  the  dted 
case  Is  the  same  Towanta  named  In  this  pro- 
ceeding 

It  follows,  therefore,  that  whatever  view 
may  be  taken  of  this  case  the  alleged  errors 
are  not  of  that  character  which  anthorizes  us 
to  biterfere  wltii  the  Judgmrat. 
.  The  judgment  Is  therefore  affirmed,  with 
costs  to  plaintiffs. 

HcCABTT  and  CORFBIAN,  JJ.,  concur. 


STATE  T.  WtLEJAMS.    (No.  2970.) 

(Supreme  Court  of  Utah.   March  10,  1917.) 

1.  CRmiNAL  Law  <S=»5S6.  1151  —  Review— 

I^CBETION  or  Cornr— CONTmUAKCB. 

Granting  a  continuance  In  a  criminal  case 
Is  discretionary  with  the  court,  and  its  refusal 
to  grant  a  continuance  is  not  reversible  error 
an]ess  clearly  preJudidaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  1311,  8046-3049.] 

2.  Cbiminal  Law  <8=>G03{10)— Coktinuahcb 
—Affidavit — RtJFFiciENCY. 

An  affidavit  tor  continuance  of  the  trial 
of  a  ctiminal  prosecution  which  stated  in  a 
general  wa?  that  accused  was  unprepared  to 
go  to  trial  that  he  was  impecunious  and  nuable 
to  pay  witnesses  for  attendance  upon  trial  and 
that  one  of  his  witnesses  would  oe  unable  to 
attend  trial  by  reason  of  physical  infirmities, 
is  not  sufficient  to  justify  the  granting  of  s 
continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  <  136&] 

3.  Homicide  «=>171(6)  —  Evidence— As8aui.t 

TO  KlIJ>-ACT0  AMD  DBCOiABATIONa  OF  FbB- 
SOnS  ASBAULISD. 

In  a  prosecution  for  assault  to  murder,  tes- 
timony as  to  what  occurred  and  as  to  the  con- 
dition and  declarations  of  the  person  assaulted 
immediately  after  he  was  shot  by  defuidant  is 
admissible,  especially  where  defradant  did  not 
deny  firing  the  shots. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  fi§  365.  857.] 

4.  Criminai-  I^w  «3=5 1054(1),  1056(1)  — Ap- 
peal—Peesentin  a  Questions  Below— Ex- 

(XPnOHB  TO  RULINOS. 
Accused  cannot  comi^ain  of  the  admisstim  of 
evidence  and  of  the  court's  failure  to  instruct 
the  jury  not  to  consider  it  where  he  did  not  take 
exceptions  to  the  rulings  of  the  court  and  to  the 
instructions  when  given. 

[Ed.  Note;— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2662.  2668,  2670.] 

5.  Witnesses  ®=»348  —  Cboss-Bzaicinatioh 
OF  ACCUSED— Scope— Pbbvious  Conduct  of 
AccnsED. 

In  a  prosecution  for  assault  with  intent  to 
murder  an  officH-,  where  defendant  claimed  that 
he  thought  the  officer  was  the  husband  of  the 
woman  in  whose  cabin  he  was  at  the  time,  and 
that  the  husband  had  come  to  idll  the  woman 
and  defendant,  as  he  had  threatened  to  do,  it  was 
not  errw  under  Como.  Laws  1907,  {  S016,  which 
provides  that.  If  a  defendant  offers  himself  as 
a  witness  he  may  be  cross-examined  by  the  coun- 
sel for  the  state  the  same  as  any  other  witness 
to  permit  the  prosecution  to  cross-examine  de- 
fendant «i  to  Ida  previous  rdatioBB  with  the 
woman  to  test  his  crediUlity,  In  th«  absence  ot 


any  claim  by  the  witness  tiiat  the  qmecums  tend- 
ed to  degrade  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  |§  1135-1139.] 

6.  Witnesses  «=3330(1)— Ehujcrif  atiof— Dis- 

CHETION  of  COtTBT— C^OBS-EXAIONATTON  OF 

Accused. 

It  is  within  the  sound  discretion  of  the  trial 
court  to  determine  whether  the  cross-examina- 
tion of  accused,  who  had  offered  himself  as  a 
witness  in  his  own  behalf  was  within  the  g«ieral 
rule  as  to  cross-examination  to  test  Us  credi- 
bility.! 

[Ed.  Note.— For  otho-  oaaes.  see  Witnesses, 

Cent.  Dig.  I  1106.3 

7.  HoHioiiw  ^siul—jDBnno&noH— UKU.W- 

FUZ.  ABBBST. 
Where  officers  who  had  reasonable  grounds 
to  believe  that  a  felony  was  being  committed  in 
a  cabin  which  they  had  been  watching  broke 
open  tbs  door  in  the  night,  as  they  were  author' 
Ized  to  do  by  Gomp.  Laws  1907,  |  4637.  to  arrest 
defendant,  defendant  was  not  justified  in  at- 
tempting to  kill  one  of  the  officers,  even  if  the 
arrest  was  unlawful  because  th^  dUl  not  first 
demand  admittance  and  ecplain  their  purpose, 
as  required  by  section  4645,  where  It  was  not 
apparently  necessary  to  do  so  to  save  himself 
from  death  or  great  bodily  harm,  since  the  un- 
lawful arrest  was  a  mere  tre^ass,  and  a  tres- 
pass does  not  justify  an  attempt  to  kill,  and 
therefore  the  court  properly  submitted  to  the 
jury  the  question  of  defendant's  int«it  and  pur- 
pose in  firing  the  shots.* 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  II 143, 144.] 

App«a  from  District  Court,  Sevier  Conn- 
ty;  J.-  H.  Brickson,  Judge. 

Al.  Williams  was  convicted  of  assault  with 
a  deadly  weapon  with  Intent  to  do  bodily 
barm,  and  he  appeals.  Affirmed. 

Geo.  T.  Bean,  of  Richfield,  for  appellant 
Dan  B.  Shields.  Atty.  Gen.,  and  Jas.  H.  Wolfe 
and  O.  C.  Dalby,  Asst.  Attys.  Qea^  for  the 
State 

CORFMAN,  J.  AL  Williams,  the  defend- 
ant and  appellant  here,  was,  on  the  1st  day 
of  June,  1916,  convicted  In  the  district  court 
of  Sevier  county  of  the  crime  of  assault  with 
a  deadly  weapon  with  Intent  to  do  bodily 
harm,  under  an.'  information  charging  an 
assault  with  Intent  to  commit  murder. 

Substantially  the  facts  established  at  the 
trial  are  as  follows: 

The  defendant,  at  about  11:30  o'clock  on 
the  night  of  April  27,  1916,  was  a  visitor  at 
a  rented  one-room  house  or  cabin  in  Rich- 
field, Utah,  of  a  Mrs.  Clara  McCabe^  the  wife 
of  one  M.  J.  McCabe.  The  McCabes,  until 
recently  before  the  offense  complained  of 
against  the  defendant,  Al.  Williams,  had  been 
Uvlng  together  as  husband  and  wife  and 
residing  at  Marysvale,  Utah.  The  defend- 
ant had  also  lived  at  Marysvale  until  a 
short  time  before  the  27th  day  of  April, 
191C;  and  Mrs.  McCabe  and  the  defendant, 
Williams,  had  come  to  Richfield  at  about  the 

» People      Hits.  8  Utah,  4S1,  SS  Pao.  IH;  Peopla 
T.  Lareen,  10  Utah,  Itt,  S7  Pas.  MS. 
■  8Ut«  T.  Anselmo,  46  UUH,  U7,  147  Pao.  lOR. 
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same  ttme^  and  Ixitli  were  comparatlTe 
strangers  at  Richfield. 

The  McCabes,  while  l\riag  together  aa 
husband  and  wife  at  Maryevale,  bad  domes* 
tic  difficulties  and  had  sf^rated,  the  wife» 
Clara  McCabe.  coining  to  Richfield  and  tak* 
Ing  up  ber  abode  there  alone  at  this  small 
bouse  or  cabin.  The  defendant,  Williams, 
on  coming  to  Richfield  at  about  the  same 
time  as  Mrs.  McGabe,  bad  engaged  his  serv- 
ices  to  a  Ureryman,  one  George  ffimett, 
whose  home  was  bat  a  ^ort  distance  from 
the  cabin  raited  and  occupied  by  Mrs.  Mc- 
Cabe. During  the  month  of  March  previous 
to  the  act  complained  of  against  the  defend- 
ant, Williams,  the  husband  of  Mrs.  McCabe, 
had  expressed  to  one  Mrs.  Munson  an  in- 
tention to  kill  both  his  wife,  Olara  MoCabe, 
and  the  defendant,  Williams,  and  this  threat 
had  been  communicated  by  Mrs.  Munson  to 
the  defendant, .  WUUams,  and  Mrs.  McCabe 
as  welU  a  few  days  after  the  threat  was 
madfc 

During  the  early  evening  of  April  27,  ISIQ, 
both  the  defendant,  Williams,  and  Mrs.  Mc- 
Cabe had  been  visiting  at  the  home  of  the 
Bmett  family  at  Richfield,  a  short  diattance 
from  the  Mrs.  McCabe  cabin,  and  at  about 
9M  o'clock  of  that  eyening  the  defradant, 
Williams,  acQompanled  Mrs.  McCabe  from  the 
Emett  home  to  her  cabin,  entering  and  re- 
maining there  with  her  alone  until  mid- 
night. Dan  Borg,  the  dty  mar^al  of  Rich- 
field, having  been  apprised  by  dtiseus  of 
the  conduct  of  the  defendant,  Williams,  and 
Mrs.  McCabe,  in  company  with  his  brother, 
Hans  Borg,  deputized  to  assist  the  marshal, 
proceeded  at  about  S:80  o'clock  to  the  Mc- 
^  Cab«  cabin  to  investigate.  tThe  city  mar- 
shal and  his  brother,  Hans  Borg,  remained 
outside  the  cabin  from  about  9 :30  until  about 
11:30  p.  m.  observing  the  conduct  and  11s- 
teulug  to  conversation  of  the  defendant  and 
Mr&  McCabe,  during  which  time  the  light 
in  the  cabin  had  been  turned  out;  the  mar- 
shal and  Hans  Borg  at  about  11:30  left  the 
cabin,  crossed  the  street,  had  a  consulta- 
tion, and  at  about  midnight  returned  to  the 
cabin,  then  dark,  and,  finding  the  door  of 
the  cabin  locked,  proceeded,  for  the  purpose 
of  making  an  arrest  of  the  defendant,  to 
break  open  the  locked  door  of  the  cabin  for 
entrance,  and  on  breaking  open  the  door 
and  throwing  a  flash  light  on  the  defendant 
and  Mrs.  McCabe^  ttea  in  bed,  the  defend- 
ant Immediately  arose  from  the  bed  and 
fired  two  bullet  ^ots  from  a  38-caUber  re- 
volver at  the  marfidial  and  his  brother,  both 
taking  effect  on  the  body  of  Hans  Borg,  one 
in  the  left  forearm,  the  other  poietrating  the 
abdomen.  The  marshal  and  Hans  Borg  then 
withdrew  from  the  door,  and  the  do<^  was 
then  barricaded  trom  the  inside.  The  de- 
fendant and  Mrs.  McCabe  remained  in  the 
cabin  until  about  S  o'clock  the  following 
morning,  when  the  defendant  Williams  was 
placed  under  arrest  by  the  sherlfl  of  Sevier 
Qounty. 
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At  the  time  of  the  attempted  arrest  of  tlie 
defendant  Williams  by  the  marshal  and  his 
brother,  Hans  Borg,  no  complaint  hau  been 
filed  chargiag  either  the  defendant  or  Mrs. 
McCabe  with  crime,  and  no  warrant  issued 
for  his  arrest.  The  defendant,  Williams, 
then  had  no  acquaintance  with  the  marshal 
or  his  brother,  Hans  Borg,  as  officers  or 
otherwise,  and  both  the  defendant  and  Mrs. 
McCabe  testified  at  the  trial  that  they  sup- 
posed the  door  of  the  cabin  had  been  brcAen 
open  by  the  husband  of  Mrs.  McCabe  for  the 
purpose  of  kllliug  them,  and  that  the  defend- 
ant had  shot  In  seU-def^e. 

Ban  Borg,  the  city  marshal,  testified  that 
after  seeing  and  hearing  what  he  and  hts 
brother,  Hans  Borg,  did  see  and  hear  at 
the  cabin,  and  before  the  door  was  forced 
open,  tbey  had  become  convinced  that  the 
defendant  and  Mrs.  McOabe  were  then  hav- 
ing illicit  sexual  relations. 

As  to  the  foregoing  statem^t  of  facts 
there  Is  but  lltUe,  if  any,  controversy,  dis- 
closed by  the  record  on  appeal. 

In  prosecuting  an  appeal  to  this  court;  the 
defendant  makes  assignment  of  12  errors. 
We  will  here  discuss  only  such  as  appear  to 
be  material  and  as  are  urged  and  apparently 
relied  up<m  by  the  appellant  for  reversaL 

1.  I'irst,  it  is  contended  that  the  trial  court 
comaultted  error  in  denying  defendant's  mo- 
tion for  a  continuance  of  the  trial.  The  ap- 
I^cation  was  made  to  the  court  predicated 
on  the  affidavit  of  the  defendant,  stating  in 
a  general  way  that  he  was  unprepared  to  go 
to  trial;  that  he  was  impecunious  and  un- 
able to  pay  witnesses  for  attendance  upon 
trial;  that  one  of  his  witnesses  would  be 
unable  to  attend  trial  by  reason  of  the  physi- 
cal infirmities  of  the  witness. 

[1]  It  has  been  so  r^eatedly  held  by  this 
court  that  the  granting  of  a  continuance  in 
a  criminal  case  Is  a  discretionary  matter 
with  the  court,  and  will  not  be  reversible 
error,  unless  tho  court's  r^sal  to  grant 
a  continuance  is  clearly  prejudicial,  that  we 
do  not  deem  it  worth  while  to  discuss  It 
here. 

[1]  The  defendant's  affidavit  does  not,  in 
our  opinion,  app^r  to  be  of  sufilcient  merit 
to  have  Justified  the  court  in  granting  the 
motion;  besides,  the  record  in  no  way  dis- 
closes that  the  defendant  was  prejudiced  by 
the  court's  refusal  to  grant  a  continuance, 
and  the  court's  refusal  was  amply  Justified. 

[3]  2.  The  second  alleged  error  complained 
of  by  appellant  was  in  the  court  permitting 
W.  A.  Cheal,  a  witness  for  the  state,  to 
testify  as  to  what  occurred,  the  condition  of, 
and  what  was  said  and  done  by,  Hans  Borg 
immediately  after  his  baring  been  shot 
defendant  To  much  of  the  testimony  of 
this  witness  objected  to  no  exertion  was 
taken  by  appellant  at  the  time  nor  after  its 
Introduction.  The  testimony  relates  to  the 
effect  of  the  shots  and .  the  nature  of  the 
wounds  received  by  Hans.  Borg  at  the  time 
of  tha  shooting...  It  is.not  at  all  dlapated  by 
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the  defendant  that  the  shots  were  fired  by 
talm ;  and  we  cannot  conceive  how  this  testi- 
mony could  hi  any  manner  hare  been  preju- 
dicial to  d^endant  even  had  it  not  been  per- 
missive, as  In  onr  opinion  It  was. 

'[4]  3.  The  third  and  fonrth  assignments  of 
error  relate  to  like  testimony  given  by  the 
state's  witness  Anderson  and  the  &llnre  of 
the  court  to  Instruct  the  jury  not  to  consid- 
er the  evidence.  Here  again  we  are  of  the 
opinion  the  court  committed  no  error,  and 
certainly  appellant  has  no  right  to  complain 
after  falling  as  he  did  do,  to  take  exceptions 
to  the  rulings  and  Instmctlons  of  the  court 
when  given. 

4.  In  bis  fifth  assl^ment  of  error  the 
appellant  complains  of  the  court  In  denying 
his  application  for  an  instruction  to  the 
Jury  to  return  a  verdict  In  his  favor  of  not 
guilty,  at  the  conclusion  of  the  state's  ease. 
Under  the  evidence  then  produced  and  sub- 
mitted by  the  state  the  question  as  to  wheth- 
er the  defendant  was  Innocent  or  guilty,  as 
charged  in  the  Information,  or  was  guilty 
of  any  of  the  lesser  crimes  included  there- 
under, bad  become  a  question  of  fact  to  he 
passed  upon  by  the  Jury  under  proper  In- 
structions, and  was  not  a  question  of  law 
to  be  determined  by  the  court ;  and  we  are 
of  the  opinion  that  this  motion  of  the  de- 
fendant was  at  the  time  properly  denied  by 
the  court. 

[8]  5.  Appellant  for  his  sixth  assignment 
of  error  complains  Of  the  court  in  overruling 
his  objection  taken  to  the  question  pro- 
pounded by  the  state  to  him  on  cross-exam- 
ination as  follows: 

"Well,  now  isnt  it  a  fact  Mr.  WllUamB  that 
there  was  some  trouble  at  Marysvale  in  the  lat- 
ter part  of  the  month  of  March  when  Mr.  Mc- 
Cahe  came  to  the  rewdence  of  himself  and  Mrs. 
McCabc  In  Marysvale  in  the  earl;  mornii^  when 
you  and  Mrs.  McOabe  were  pbced  under  ar- 
rwtr 

This  assignment  of  error,  and  also  the  as- 
signments numbered  7,  8,  and  8%,  were  in- 
quiries relating  to  the  conduct  and  associa- 
tions of  the  defendant  with  Mrs.  McOabe, 
and  may  be  considered  together. 

It  is  well  to  bear  in  mind  that  the  defepd- 
ant  had  oflFered  himself  as  a  witness  In  his 
own  behalf;  that  he  had  been  testifying  on 
his  direct  examination,  not  only  as  to  his 
past  life  and  conduct  in  a  general  way,  but 
more  especially  concerning  his  conduct  and 
associations  with  Mrs.  McCabe  at  the  time 
and  preceding  the  alleged  offense  for  which 
he  .was  being  tried. 

Comp.  Laws  1907,  S  5015,  provides: 

"If  a  defendant  offers  himsdf  as  a  witness, 
he  may  be  cross-examined  by  the  counsel  for  the 
state  the  same  aa  any  other  witness." 

[I]  It  Is  not  contended  by  appellant  that 
the  questions  complained  of  In  any  manner 
tended  to  degrade  him,  and  bad  the  witness 
done  so  he  could  have  claimed  his  personal 
prlvll^e,  wblcb  he  did  not  attempt  to  do 
either  personally  or  by  counsel.  The  state 
had  a  right  to  test  the  credibiUty  of  the  de- 


fendant when  he  ofliered  himself  as  a  wft 

ness,  and  it  was  within  the  sound  discretion 
of  the  trial  court  to  determine  whether  tiie 
limits  of  his  cross-examination  was  within 
the  general  rule  and  as  has  been  repeatedly 
so  held  by  this  court  People  v.  Hite,  8 
Utah,  4fil,  33  Pac  254 ;  People  v.  Larsoi.  10 
Utah,  143.  37  Pac.  258. 

6.  The  rematolng  assignments  of  error  men- 
tioned by  appellant — ^ninth.  the  refusal  of 
the  trial  court  to  grant  appellant's  motion  for 
a  new  trial,  tenth,  that  the  verdict  is  against 
the  evidence  and  the  evidence  insufficient  to 
sustain  the  verdict,  and  eleventh,  that  the 
Jury  wholly  ignored  the  Instructlona  of  the 
court — we  will  discuss  as  a  whole  and  lb  con- 
clusion of  our  opinion  as  to  whether  the  ver- 
dict of  the  Jury  and  the  Judgment  of  the  trial 
court  should  be  sustained  and  affirmed,  or 
set  aside  and  reversed. 

The  app^ant  strenuously  cont^s  that  he 
had  committed  no  crime,  and  that  the  shoot- 
ing of  Hans  Borg  by  him  occurred  while  re- 
sisting an  unlawful  arrest,  an  invasion  of  his 
rights  as  a  citizen,  and  that,  under  the  law 
and  the  evidence  produced  at  the  trial,  he 
was  Justified  In  doing  all  that  he  did  do. 
With  this  CMitentlon  of  appellant  we  cannot 
agree.  The  arrest  of  the  defoidant  was 
attempted  in  the  nighttime,  when  he  had  seen 
fit  to  keep  the  company  ol  a  wife  of  another 
alone,  and  until  the  unseemly  hour  of  mid- 
night, with  the  room  darkened,  and,  accord- 
ing to  his  own  testimony,  after  having  been 
threatened  with  death  by  tbe  husband  on  ac- 
count of  real  or  fancied  .wrongs  as  Oiey 
might  be. 

The  dty  marshal  of  Bicbfleld,  assisted  by 
bis  brother,  Hans  Borg,  from  early  evening 
until  midnight,  when  the  arrest  of  the  defend- 
ant was  attempted  by  them,  had  been  ob- 
serving tbe  conduct  of  the  defendant  and  Mrs. 
McCabe  behind  her  locked  cabin  door,  when 
they,  as  officers  of  the  law,  had  become  con- 
vinced that  the  defendant  was  having  llUdt 
sexual  Intercourse  with  Mrs.  McCabe,  and 
that  it  was  their  duty  as  such  officers  to 
forthwith  apprehend  and  arrest  the  defend- 
ant. The  conduct  of  the  defendant  and  Mrs. 
McCabe,  as  testified  to  by  the  witness  Marshal 
Dan  Borg,  certainly  Justified  their  concln- 
Slons,  and  the  admitted  facts,  testified  to  by 
both  the  defendant  and  Mrs.  McCabe  as  well, 
would  move  any  officers  mindful  of  their  duty 
to  seek  to  place  the  defendant  under  arrest 
at  the  time  and  place  they  attempted  to  do  sa 

Comp.  Laws  1907,  {  4637,  subd.  5,  provides 
that  an  officer  may  arrest  a  person  without 
warrant  "at  night,  when  there  Is  reasonable 
cause  to  believe  that  he  has  committed  a  felo- 
ny." As  to  whether  the  officers  had  reason- 
able cause  to  believe  that  the  appellant  here 
had  committed  and  was  then  committing,  a 
felony  at  the  time  and  place  the  arrest  was 
sought  to  be  made,  a  casual  review  of  tbe 
record,  to  onr  mind,  would  satisfy  the  most 
technical  and  exacdng  Individual  and  dis- 
close an  ahundanoe  of  tp^inumy  to  be  nib 
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mltted  to  a  Jury  to  determine  whether  the 
officers  had  been  Justified  In  their  conclualoDS. 

We  take  it  as  admitted  that  an  arrest  for  a 
felony  may  be  made  b;  day  or  by  nl^ht,  as 
provided  by  our  statute  (section  4637,  snpra) ; 
that  the  person  making  the  arrest  need  not 
Inform  the  person  soaght  to  be  arrested, 
when  "^gaged  In  the  commission  of  or  an 
attempt  to  commit  an  oftense,  or  Is  pnrsned 
Immediately  after  Its  commission,  or  after 
an  escape."  Comp.  Laws  1907,  <  4042.  Conn- 
sel  coDtoids,  however,  that  before  the  officers 
had  any  right  to  break  open  the  door  of  the 
McCabe  cabin  the  officers  should  have  first 
demanded  admittance  and  explained  their 
purpose,  founding  hia  contention  on  the  pro- 
rislcnis  of  Gomp.  Laws  1007,  <  4645,  whldi 
provides: 

"To  make  an  arrest,  a  private  person,  if  the 
offense  is  a  felony,  and  In  all  cases  a  peace  offi- 
cer, may  break  open  the  door  or  window  of  tlu 
buildinff  In  which  the  person  to  be  arrested 
is,  or  in  which  they  have  reasonable  groimds  for 
believing  bin  to  be.  after  having  demanded  ad- 
mittance and  ext>lained  the  purpose  Dor  which 
admittance  is  d»ire(1." 

True,  the  officers  Borg  faUed  to  strictly 
comply  with  this  statute  by  not  demanding 
admittance  and  explaining  their  purpose  be- 
fore breaking  open  the  door  of  the  McCabe 
cabin,  as  the  testimony  shows;  however, 
under  the  facta  and  circumstances  as  dis- 
closed by  the  record  in  this  case,  it  cannot 
be  very  material  whether  or  not  the  officers 
first  demanded  admittance  and  explained 
their  purpose,  for,  according  to  the  testimony 
of  both  the  defendant  and  Mrs.  McCabe,  for 
a  considerable  length  of  time  before  the  door 
was  broken  in  they  were  aEV>riaed  of  the 
presence  of  the  officers  on  the  outside  of  the 
cabin.  The  revolver  had  been  provided  the 
defendant  by  Mrs.  McCabe  In  fear  of  and  In 
anticipation  that  it  was  the  husband  of  Mrs. 
McCabe  seeking  to  assail,  and  who,  under 
the  law  and  under  the  circumstances,  would 
have  been  Justified  In  doing  so.  And  while 
the  defendant  was  thus  In  watchful  waiting 
for  the  husband,  the  officer  Hans  Borg  opened 
the  screen  door,  tried  the  Inner  door,  and, 
finding  it  locked,  the  officer  Dan  Borg  then, 
and  before  the  breaking  in  of  the  door,  warn- 
ed the  defendant  by  saying,  "This  is  the  of- 
ficers, and  we  are  coming  In,"  then  pushed 
upon  the  door  .with  his  hands,  and,  failing  to 
push  It  open,  kicked  it  open  with  his  foot. 

Under  these  circumstances,  and  before  any 
entrance  of  the  officers,  and  while  they  were 
outside  of  the  cabin  at  the  open  doorway, 
without  a  word  of  command  or  warning  what- 
soever to  desist,  the  defendant  arose  frixn 
the  bed  occupied  by  himself  and  Mrs.  McCabe 
and  fired  the  two  shots  into  the  body  of  the 
officer  Hans  Borg,  tax  which  he  stands  coo- 
victed. 

[73  The  trial  court  in  this  case  having  ex- 
pressly Instructed  the  Jury  that  the  attempt- 
ed arrest  of  the  defendant  by  the  officers  was 
contrary  to  law.  it  was  for  the  Jury  to  de- 
t^mine  from,  the  facta  and  circumstances 


whether  the  defendant  .was  to  be  found  guilty 
or  not  guilty  of  the  oifense  of  which  he 
stands  convicted  by  trial  in  the  lower  court. 

This  court,  in  the  case  of  State  v.  Anselmo, 
46  Utah,  137,  148  Fac.  1071,  speaking  through 
Mr.  Justice  Frick  of  the  rights  of  the  citizen 
to  resist  unlawful  arrest,  in  harmony  with  an 
unbroken  line  of  authorities,  says: 

"It  certainly  is  not  the  law— and,  we  trast, 
never  will  be  in  this  jurisdiction— that  a  atlses 
may  kill  an  officer  wIUi  impunity  merely  because 
surh  officer  mny  make  an  attempt  to  arreat  the 
citizen  without  legal  authority  so  to  do.  True, 
the  right  of  the  citizen  to  enjoy  liberty  at  all 
times  Is  sacred,  and  may  not  oe  interfered  with 
without  legal  right  or  authority  by  any  one.  Tet, 
upon  the  other  hand,  the  citizen  may  not  ruth- 
lessly take  the  life  of  any  one  who  may  inter- 
fere or  attempt  to  intrafere  with  that  liberty. 
Where  an  unlawful  arrest  is  attempted  by  an 
officer  or  another,  the  person  Bought  to  be  thus 
unlawfully  arrested  may,  no  doubt,  resist  such 
an  arrest  with  all  proper  and  reaaonaUe  means. 
He  may,  however,  not  kill  the  offending  officer 
or  person,  unless  it  reasonably  appears  to  such 
citizen  that  his  life  or  limb  is  in  danger.  In 
otber  words,  life  may  not  be  sacrificed  in  soch 
easee,  nnless  ft  Is  done  pursuant  to  the  right  of 
self-defense,  the  same  as  in  other  cases  of  per- 
sonal trespRsa" 

The  appellant  here.  Immediately  after  the 
officers  had  broken  open  the  door  of  the 
dwelling,  not  his  dwelling,  but  the  dwelling 
of  a  woman  with  whom  his  associations  were 
such  as  had  prompted  her  husband  to  make 
threats  to  klU  him,  without  any  Inquiry  or 
warning,  and  before  the  officers  had  any  op- 
portunity to  enter  or  .withdraw,  or  advise 
him  of  their  purpose  to  arrest,  him,  ruthless- 
ly proceeded  to  fire  the  shots  Into  the  body  of 
the  officer  and  abide  the  attending  results ; 
and  bis  Intent  and  purposes  In  so  dcdng,  we 
think,  should  have  been  and  were  most  prop- 
erly submitted  to  the  Jury. 

Under  all  the  facts  and  circumstances  of 
this  case,  as  disclosed  by  the  record  on  this 
appeal,  we  are  of  the  <^ioion  that  no  material 
error — prejudicial  error — was  committed  In 
the  triol  and  conviction  of  appellant  There- 
fore the  Jndgmeot  of  the  trial  oourt  la  af- 
firmed. 

FRICK,  0.  J.,  concurs. 

McCARTY,  J.  (concurring).  The  grounds 
alleged  upon  which  defeudant  mainly  relies 
for  a  reversal  of  the  Judgment,  as  set  forth 
In  his  assignment  of  errors  and  argued  in  bis 
brief,  may  be  summarized  as  follows:  (1) 
That  defendant,  because  of  the  threats  alleg- 
ed to  have  been  made  against  his  life  by 
McGabe,  had  the  right  to  presume,  and  to 
act  upon  the  presumption,  at  the  time  the 
shooting  occurred,  that  the  party  forcing  his 
way  into  the  cabin  was  McCabe,  and  that  he 
came  there  to  kill  defendant  and  Mrs.  Mc- 
Cabe; and  (2)  that  the  forcing  of  the  cabin 
door  and  the  attempted  ari'est  of  defendant 
by  Officer  Borg  was  unlawful,  and  that  de- 
fendant, under  all  the  circumstances,  had 
the  legal  right  to  resist  arrest,  and  In  doing 
ao  was  justified  lu  firing  the  shot  that  wound- 
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ed  the  officer.  I  shall  consider  these  proposi- 
tions in  the  order  In  whldi  X  have  stated 

them. 

The  eyldence,  without  conflict,  shows — In 
fact,  defendant  and  Mrs.  McGabe  testified — 
that  the  threats  referred  to  were  conrmunl- 
cated  to  them  at  Marysvale,  Plnte  coonty, 
Utah,  more  than  a  month  before  the  shoot- 
ing In  question  occurred;  that  McCabe.  soon 
after  making  the  threats,  left  Marysvale, 
and  that  the  last  time  tiiey  or  either  of 
them  heard  of  him  prior  to  the  shooting  he 
was  in  Salt  Lake  City,  Utah.  The  def^d- 
ant  admitted  on  cross-examination  that  snb- 
seqnent  to  the  time  it  la  clalcied  the  threats 
referred  to  were  made  he  was  at  the  heme 
of  the-McGabes  at  Marysrale  In  company 
with  Mrs.  McCabe,  and  while  there  Mr.  Mc- 
Cabe came  home  bringing  with  him  an  offi- 
cer, and  had  defendant  arrested  because  of 
his  relations  with  Mrs.  McCabe.  The  char- 
acter of  the  relations  Is  not  disclosed  by  the 
record.  He  also  teetlfled  that  after  be  was 
arrested  at  McCabe's  home  he  saw  McCabe 
several  times  at  Marysvale,  and  that  Mc- 
Cabe neither  spoke  to  him  nor  mbde  any  at- 
tempt to  molest  him.  He  further  testified 
that  It  had  not  been  suggested  to  him  before 
the  shooting  occurred  that  McCabe  had  ever 
been,  or  might  then  be.  In  Richfield ;  that 
while  he  was  In  the  cabin  on  the  night  In 
qnestlcoi  Mrs.  McCabe  ^ted  to  him  several 
times  that  she  heard  sounds  Indicating  to 
her  the  pres«ice  of  some  person  in  the  im- 
mediate vldnlty  of  the  cabin;  that  on  One 
of  these  occasions  she  declared  that  she  saw 
"the  sleeve"  of  a  person  resting  <m  the  win- 
dow sill;  that  he  did  not  hear  anything  him- 
self, except  that  on  one  occasion  he  heard 
a  dog  bark;  that  he  attributed  the  appreben- 
^ve  state  of  mind  that  Mrs.  McCabe  appear- 
ed to  be  in  to  her  nervous  condition,  and  so 
informed  her  at  the  time.  The  evidence 
shows,  as  stated,  that  on  a  previous  occa- 
sion the  defendant  was  at  the  McCabe  home 
at  Marysvale  in  company  vrith  Mrs.  McCabe. 
Mr.  McCabe  instead  of  carrying  out  or  at- 
tempting to  carry  out  the  threats  attributed 
to  him  against  the  lives  of  tiiese  parties,  ap- 
pealed to  an  officer  and  bad  the  defendant 
arrested.  The  Jury  evidently  believed,  and 
they  were  Justified  In  believing,  that  the 
claim  made  by  defendant  that  he  believed  at 
the  time  he  did  the  shooting  It  was  McCnbe 
who  entered  the  cabin  and  that  he  was  In 
danger  of  his  life  or  of  suffering  greet  bodily 
injury  at  the  hands  of  McCabe,  was  a  mere 
subterfuge,  and  was  not  made  in  good  faith. 

Suppose,  for  Illustration,  that  McCabe,  in- 
stead of  the  officers,  had  gone  to  this  cabin 
on  the  occasion  In  qnestion,  and  he  had  seen 
and  heard  all  that  the  officer  testified  that 
he  saw  and  heard  respecting  the  conduct  of 
the  defendant  and  Mrs.  McCabe  Immediate- 
ly before  the  shooting  occurred,  and  had  en- 
tered the  cabin  by  forcing  the  door  and  then 
trained  a  flash  light,  as  was  done  by  the 
oflBcOT,  m  these  parttes,  yrbo  'admitted  that 


they  were  on  the  bed  together,  and.  accord- 
ing to  the  evidence  of  the  officer,  were  dis- 
robed and  in  the  bed.  The  defendant,  un- 
der Boch  <drcnmstanceB,  would  not  have  had 
a  legal  right  to  ahoot  McGabe,  or  to  other- 
wise do  him  bodily  harm.  The  writer  knows 
of  no  mle  of  law  that  Justifies  or  excuses  a 
man  who  is  debauching  another  man's  wife 
in  her  honfe  in  shooting  down  the  husband 
of  the  woman  whom  he  Is  defiling  because 
the  husband  has  the  temerity  to  cwne  upon 
the  scene  and  object  to  the  debasement  ct 
ills  wife,  and  thereby  interrupts  her  defller 
while  engaged  in  his  criminal  sexual  rela- 
ti<»i8.  We  have  a  statute  {Coaxp.  Lews  1907, 
{  4168)  which  provides,  so  far  as  material 
here,  that  b(Hi:dclde  Is  Justifiable  "when  com- 
mitted In  a  sudden  heat  of  passion  caused 
by  the  attempt  of  the  deceased  *  *  *  to 
deffie  the  wife  *  •  ♦  of  the  accused,  or 
when  the  defilement  has  actually  been  com- 
nJitted."  Therefore,  if  McCabe  had  gone  at 
a  late  hour  of  night  to  the  hwne  of  his  wife, 
the  cabin  In  question,  and  had  there  seen 
and  heard  all  that  the  officer  testified  he 
saw  and  heard  respecting  the  lewd  and  las- 
civious conduct  ot  the  defendant  and  Mrs. 
McCabe,  who  were  <m  the  bed  together,  and 
be  had.  In  a  sudden  beat  of  passion,  caused 
by  the  defllem^t  there  of  his  wife,  taken 
the  life  of  defendant,  the  killing  would  have 
been  justifiable  homldde. 

I  do  not  wish  to  be  understood  as  holding 
that  peace  officers  who  have  information 
which  they  believe  to  be  authentic  that  some 
persOTi  chained  with  or  sDspected  of  having 
committed  a  felony  Is  in  a  certain  building 
may  go  there,  force  the  door,  and  break  In 
for  the  purpose  of  arresting  such  person 
without  first  "demanding  admittance  and  ex- 
plaining  the  pnrxwse  for  which  admittance  is 
desired,"  as  required  by  Comp.  Laws  1907,  S 
4645.  To  illustrate:  Suppose  McCabe,  in- 
stead of  defendant,  had  been  In  the  cabin 
with  Mts.  McCabe  on  the  night  in  question, 
and  the  officers,  believing  It  was  defendant 
who  was  there  alone  with  Mrs.  McCabe,  had 
forced  the  door  and  rushed  into  the  house  as 
they  did  do,  and  McCabe,  under  the  excite- 
ment of  the  moment,  and  not  knowing  the 
purpose  for  whidi  the  officer  entered,  had 
fired  the  shots  that  wounded  Hans  Borg,  it 
might  be  argued  with  considerable  force  that 
the  assault  on  the  officer  was  JnsUfled.  But 
that  is  not  this  case. 

The  only  conclusion  dedodble  from  the 
evidence,  as  I  read  the  record.  Is  that  these 
parties  on  the  night  in  questlcm  cmtfrnitted 
the  crime  of  adultery,  which,  under  the  stat- 
ute, is  a  felony.  The  evidence,  considered  In 
Its  entirety,  is  not  only  consiatent  with  this 
theory,  but  is  Inconsistent  with  the  theory  of 
their  innocence.  On  this  point  I  do  not  thlnfe 
reasouable  men,  who  are  familiar  with  the 
facts  and  circumstances  disclosed  1^  this 
record,  will  dlflfer.  Furthermore,  according 
to  the  evidence  of  the  officer,  the  crime  was 
ocHDinitted  In  bis  bearing  and  partly  In  bb 
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preaeace.  nieiefore  fbe  claim  made  that  the 
attMtfpted  arrest  of  dtfendant  by  the  officers 
without  a  warrant  was  unlawful,  and  that 
defendant  was  justlfled  In  resisttnff  arrest 
b7  shooUng  at  and  wounding  one  of  Hnesa, 
Is,  I  think,  untenable.  Under  Comp.  Iaws 
1907,  H  4638,  4041.  a  peace  officer  may,  In 
the  nighttime,  and  without  warrant,  arrest 
a  person  who  is  In  the  act  of  committing  a 
felony  In  his  presence. 

OouDsel  for  defendant.  In  support  of  the 
contention  made  that  the  attempted  arrest  of 
defendant  by  the  officers  was  unlawful,  and 
that  defendant  was,  under  the  circumstances, 
justlfled  In  shooting  at  and  wounding  Hans 
Borg,  cites  and  relies  on  the  case  of  State  t. 
Anselmo,  46  Utah,  137,  recently  decided 
this  court  and  reported  In  148  Pac.  107L 
The  record  in  that  case  showed  that  on  June 
23,  191S,  at  about  8  o'clodc  In  the  nfomlng, 
Anselmo  became  Involved  In  a  saloon  brawl 
or  fight  with  one  Massl.  During  the  fight 
Anselmo  cut  Masai  on  the  arm  with  a  razor, 
inflicting  a  slight  wound.  Immediately  after 
the  flght  terminated  Massl  wanted  to  use  the 
telephone  in  the  saloon  to  call  a  police  officer, 
but  was  prevented  from  bo  doing  by  the  bar- 
tender. A  short  time  thereafter  Anselmo 
"went  up  town,"  and  In  about  one  hour  and 
a  half  returned  with  a  loaded  revolver  con- 
cealed on  his  person,  and  went  into  a  restau- 
rant adj<4nlng  the  salotw  In  which  the  trou- 
ble referred  to  occurred.  He  was  to  the  res- 
taurant about  16  nrinntes  when  Massl  and  a 
police  officer  entered.  Tbe  officer  approached 
Anselmo  and  said,  "What  Is  the  matter?" 
Anselmo  replied,  •"Riere  Is  no  trooble." 
Massl  then  threw  his  coat  back,  exhibiting 
the  wound  referred  to.  and  said,  "Thle  Is  the 
tronbla"  nie  officer  thereupon  arrested  An- 
selmo, who,  without  objection,  left  the  res- 
taurant in  custody  of  the  officer.  While  on 
their  way  to  police  headquarters  Anselmo 
broke  away  from  the  otRcet  and  tried  to  es- 
cape. The  officer  gave  chase,  overtook  An- 
selmo, and  was  In  the  act  of  again  taking 
him  into  custody  when  Anselmo  dr^w  his  re- 
volver, tnmed  on  the  officer,  and  shot  him 
three  times,  killing  him  almost  instantly. 
Anselmo  escaped,  but  was  again  arrested, 
abont  10  or  12  hours  after  the  homldde,  on 
which  occasion  he  again  resisted  arrest  by 
trying  to  shoot  the  officers  making  the  arrest, 
but  was  wounded  by  a  shot  fired  by  one  of 
the  officers. 

The  court  In  that  case  was  divided.  In  the 
prevailing  opinions  which  correctly  reflect 
the  evidence,  It  Is  said  that  Anselmo,  within 
a  period  of  abont  2  hours  Immediately  pre- 
ceding the  time  he  was  first  arrested,  "ac- 
cording to  his  statement,  had  taken  six 
drinks  of  whisky,  •  •  •  and  his  system 
was  not  in  a  condition  to  resist  the  effects 
of  the  alcohol;"  that  he  was  a  "weakling" 
and  in  a  "half-drunken  condition,"  and,  as 
stated,  he  had  concealed  on  his  person  a 
deadly  weapon  whl<A  he  was  carrying  with 
the  lotapttco  ot  using  against  a  fdlow  man 


If  certain  contingencies  should,  in  his  ophk- 
Ion,  arise  Moreover,  bis  act  to  using  a 
"deadly  tiistrunJent  or  thing,*'  a  razor,  on 
Mass!,  a  short  time  before  he  was  arrested, 
his  shoottog  down  the  officer  immediately 
after  the  arrest,  and  hl^  attempt  to  kill  the 
officers  who  arrested  him  after  the  homldde 
is  proof  conclusive  that  he  was  a  desperate, 
vicious,  and  dangerous  man,  and  was,  so  long 
as  be  remained  at  large  to  his  then  condi- 
tion, a  menace  to  society. 

As  I  have  stated,  the  oourt  In  that  case 
was  divided.  Gach  member  disagreed  with 
his  associates  respecting  the  application  ot 
the  law  of  self-defense  to  the  facts  of  the 
case.  The  then  Chief  Justice  delivered  an 
opinion  which,  reduced  to  the  last  analysis, 
holds  that  the  killing  of  the  c^cer  by  Ansel- 
mo was  Justifiable  homicide.  The  writer  of 
this  c^lnlon  took  the  position  that  the  act  of 
the  officer  to  making  the  arrest  was  legal, 
and,  from  any  and  every  point  of  view,  com- 
mendable; that  he  would  have  been  derelict 
In  his  duty  If  he  had  failed  to  make  the  ar- 
rest; and  that  he  neglected  a  duty  he  owed 
to  himself,  his  family,  and  to  the  state  by 
not  havtog  his  gun  in  his  hand  Instead  of  a 
police  club,  and  shoottog  down  Anselaro 
when  he  started  to  draw  his  revolver.  The 
present  Ohlef  Justice,  while  holding  that  the 
officer  exceeded  his  authority  to  taking  An- 
selmo to  custody  and  that  the  arrest  was  un- 
lawful, neither  Justlfled  nor  excused  the 
homldde.  In  fact,  he  pointed  out  very  clear- 
ly that  there  was  nothing  to  the  case  to  show 
that: 

Ansdmo  "had  any  reasonable  cause  to  believe 
that  the  deceaMKl  in  any  way  threatened  Ills 
life  or  physical  safety  in  making  the  arrest  In 
the  cafe." 

And  agato  he  saya: 

"The  case  must  th«rcfore  he  treated  as  .though 
the  deceased  had  committed  a  technical  tras- 
pasa  in  attempting  to  arrest  appolUuit  [Anset- 
mo]." 

It  win  therefore  be  obswvod  that  all  that 
was  in  fact  settled  to  the  Anselmo  Case  on 
this  point  was  that,  while  the  arrest  of  the 
defendant  to  thnt  case  was  unlawful,  it 
amounted  to  no£btog  more  than  a  mere  tech- 
nical tre^BS  -on  the  part  of  the  oflOcw  mak- 
ing it. 

Regarding  the  authori^  of  the  officers  In 
the  case  at  bar  to  enter  the  cabin  to  questi<Mi 
without  a  warrant  by  forcing  the  door  for 
the  purpose  of  arresting  the  defendant  and 
his  right  to  resist  the  attempted  anest,  the 
court  diarged  the  Jury: 

"That  the  attempted  arrest  1^  the  officer  was 
contrary  to  law,"  and  that,  "when  a  person 
reetots  an  attend  to  arrest  him  made  without 
legal  authority,  and  the  resistance  is  only  pro- 
portionate to  the  assault  and  Is  provoked  by  it, 
if  without  malice,  would  be  d<md  lii  self-defense." 

And  again: 

"Whether  tlie  defendant  whose  right  to  lib- 
erty and  freedom  from  legal  arrest  was  invaded, 
or  whether  be  is  guilty  of  the  crime  charged 
whta  he  sliot  at  said  oficws.  or  either  of  tbssa. 
depends  upon  the  drcumstances  of  the  case: 
he  would  bava  no  right  to  kiU  or  attempt  to  kill 
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an  officer  who  attempted  to  commit  a  trespass 
upon  his  penKm  ana  nothing  more;  and  the 
degree  of  force  that  he  may  use  in  resistance 

depends  upon  that  used  or  attempted  by  the 
officers." 

The  jury  evidently  found,  and  there  is 
abundant  evidence  to  support  the  finding, 
that  the  circumstances  under  which  the  at- 
tempt to  arrest  the  defendant  was  made  did 
not  Justify  or  warrant  a  belief  on  his  part 
that  his  life  was  menaced  or  that  he  was  in 
danger  of  receiving  great,  or  any,  bodily  in- 
Jury,  and  that  the  shooting  and  wounding 
of  the  officer  was  unjustifiable  and  inexcus- 
able. Therefore,  reRardless  of  whether  the 
attempted  arrest  of  the  defendant  was  legal 
or  unlawful,  the  assignment  of  error  involr- 
ing  the  question  should  be  overruled. 

I  fully  concur  In  the  reasoning  of  and  the 
conclusions  reached  In  the  case  by  my  Asso- 
ciates. 


FT.  SMITH  &  W.  R.  CO.  T.  J0NB3. 
(No.  680a) 

(Supreme  Cburt  of  Oklahmna.  March  6,  1917. 
Rehearing  Denied  April  10,  1017.) 

(Bvllabu*  by  the  Court.) 

1.  RAiuioAns  <C=»348(1)~Injubt  OH  Tbaok— 

NEO  U  OB  KCK— K  VIDENCE. 

Where  the  evidence  t^ed  to  show  that 
plaintiff,  who  was  riding  in  a  wagon  along  a 
street  approaching  a  crosstng  of  defendant's  rail- 
way did  not  venture  upon  the  right  of  way  until 
it  was  apparent  that  the  crossing  was  unob- 
structed and  until  invited  by  the  conductor  in 
charge  of  one  of  defendant's  trains  to  do  so,  and 
after  thus  going  upon  the  croasing  the  wagon  in 
which  she  was  riding  was  struck  by  cars  de- 
tached from  any  train,  set  in  motion  without 
warning,  by  contact  with  other  cars,  the  move- 
■aient  oil  which  was  unknown  to  and  could  not 
have  been  anticipated  by  her.  and  she  was  in- 
jured as  a  result  of  such  accident,  the  evid^ce 
IS  sufficient  to  support  a  finding  of  negligence 
againrt  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent,  Dig.  H  1188,  1140,  1141.] 

2.  Railboads  «=>340(7)— Titjitbt  on  Track— 

NBaLIQENCB— PBOXnCATS  CaTJBE. 
Even  though  the  negligence  of  a  railway 
company  be  shown  before  a  recovery  can  be  had 
for  injuries  cinimed  to  have  been  sustained  as 
the  result  of  such  acts  of  negligence,  it  must  be 
shown  that  the  acts  of  negUgence  complaiaed 
of  were  the  proximate  cause  of  the  injuries  al- 
leged. . 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1123.] 

3.  Evidence  «=3»528(1)— Expert  TBsmioNT— 

CaUSB  AWD  mZTBNT  OF  InjUBT. 

Where  the  injnries  complained  of  are  of 
Kuch  a  character  as  to  require  skilled  and  pro- 
fessional men  to  determine  the  cause  and  ex- 
tent thereof,  the  question  is  one  of  science,  and 
must  necessarily  be  proven  by  the  testimony  of 
skilled,  profesrional  persons. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  233&,  2336.] 

4.  Railboads  *=»348(1)— Ihjubt  oh  Tback— 

SDFFICIENCT  of  EVIDBNCl. 

Evidence  in  this  case  held  sufficient  to  rea- 
sonably sustain  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Raflroads, 
Cent.  Dig.  gS  1138.  1140.  1141.] 


Error  from  iMstrlct  Court,  Okfuskee  Oonn- 
ty;  John  C^ruthers,  Judge. 

Action  by  Minnie  Jones  against  the  Ft. 
Smith  &  Western  Railroad  Company.  Judg- 
mmt  for  plaintiff,  and  d^aidant  brings  er- 
ror. Afflrmed. 

Warner  &  Warner,  of  Ft  Smith.  AtIe.,  fbr 
plaintlfl  In  error.  O.  C  Crump,  J.  L.  Skin- 
ner, and  W.  T.  Anglin.  all  of  Ht^denTille,  for 
defendant  In  error. 

HARD7,  J.  This  Is  an  action  in  damages 
for  personal  Injuries,  commenced  in  the  court 
below,  by  Minnie  Jones  as  plaintHf  against 
the  Ft  Smith  &  Western  Railroad  Company 
as  defendant  There  was  Judgment  for 
plaintiff,  and  defoidant  has  brought  the  case 
here  for  review. 

Purposing  to  leave  the  town  of  Okemah  tor 
her  home  in  the  country,  plaintiff,  with  oth- 
ers, was  riding  in  a  wagon.  Arriving  near  a 
point  where  four  tracks  of  defendant  cross 
the  street  npou  which  It  was  traveling,  the 
wagon  was  stopped  and  some  merchandise 
placed  therein.  Oars  which  were  standing  on 
the  right  of  way  of  defendant  obstructed  the 
view  of  those  in  the  wagon  of  the  tracks  on 
the  west  The  crossing  was  clear.  Standing 
upon  a  car  upon  one  of  the  tracks  a  person, 
believed  by  plaintiff  and  others  la  the  wagon 
to  be  a  brakenian,  but  shown  by  defendant's 
testimony  to  have  been  the  conductor  In 
charge  of  Its  train,  signaled  tbem  to  drive 
across,  and,  according  to  the  testimony  of 
one  witness,  called  out  "All  right"  whereup- 
on the  wagon  was  drlvea  upon  the  right  of 
way,  where  it  was  struck  by  cars  of  the  de- 
fendant, moving  from  the  west,  and  pushed 
a  short  distance  along  the  track.  There  was 
no  warning  of  any  kind  given  of  the  move- 
ment cnC  the  cars.  The  conductor  testified 
that  no  engine  was  attached  thereto  when 
they  ran  Into  the  wagon ;  that  a  car  or  cars 
bad  been  pushed  down  the  main  line  against 
other  cars,  causing  them  to  run  down  and  lilt 
the  rest  of  the  train;  that  no  person  was 
left  to  guard  the  train  on  the  main  Hue.  and 
when  the  engine  shoved  the  loose  cars  back 
against  it  it  shoved  them  with  enough  force 
to  get  whoever  was  passing.  Plaintiff  testi- 
fied that  when  the  car  hit  the  wagon,  she 
went  to  get  up  and  fell  back;  that  the  seat 
came  off,  and  ^e  fell  back  over  the  seat  and 
was  on  the  ground  when  she  came  to  herself ; 
that  prior  to  the  accident  she  was  a  strong, 
healthy  young  woman,  never  under  a  physi- 
cian's care.  Within  a  short  time  after  the 
collision  she  was  taken  with  a  pain  in  her 
back,  side,  and  stomach.  Upon  reaching 
home  she  went  to  bed,  where  she  was  con- 
fined for  some  three  weeks,  and  thereafter, 
up  to  the  time  of  the  trial,  suffered  with  pro- 
fuse menstruation  aud  prolapsus  of  the 
womb.  A  physician  was  called  the  same 
night,  who.  examined  and  treated  her  then 
and  subsequently,  who  testified  that  be  found 
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ber  nernnw,  excited,  ttnd  snffering  physical 
nnd  mental  pain.  He  further  testtfled  that 
the  conditions  from  which  be  found  ber  anf- 
ferlng.  In  his  Judgment,  probably  resulted 
from  fright  or  a  jump  or  some  other  nnusual 
moTement  or  action  of  tbe  body;  that  It 
might  have  resulted  from  a  nUscarrlage; 
that  she  told  him,  at  the  time  that  she  had 
missed  her  period  between  a  week  and  ten 
days.  Another  physician,  who  called  later 
and  who  was  treating  her  at  the  time  of  the 
trial,  testified  that  she  was  suffering  from 
profuse  menstruation  and  prolapsus  of  tbe 
womb,  and  that  there  are  a  numt>er  of  causes 
for  Injuries  of  this  kind ;  the  principal  ones 
being  by  injury,  miscarriage,  or  other  In- 
fiammatoiy  condition  of  the  p^vls,  by  lifting 
or  anything  tending  to  cause  an  inflamma- 
tory conditlou  of  the  peMc  cord. 

For  reversal  of  the  judgment  defendant,  In 
its  brief,  Insists: 

First  That  there  was  no  causal  ccmnection 
between  tbe  Injury  complained  of  and  any 
act  of  defendant  Second.  Tbat  negligence 
was  not  shown  on  the  part  of  the  defendant ; 
but,  If  so,  the  same  was  not  the  proximate 
cause  of  the  Injury.  Third.  EJrror  In  the 
giving  and  refusal  to  give  certain  Instruc- 
tions. 

ri  ]  The  first  and  second  contentions  of  de- 
fendant are,  in  the  light  of  the  evidence, 
without  merit  It  is  obvious  that  plaintiff 
used  all  the  care  for  her  safety  that  an  or- 
dinarily prudent  person  so  situated  would 
have  exercised  under  the  same  conditions. 
Approaching  the  crossing  of  defendant  over  a 
public  street  upon  which  she  was  rightfully 
trarellng,  she  stopped  and  did  not  venture 
upon  the  right  of  way  until  It  was  apparent 
that  the  crossing  was  unobstructed,  and  did 
not  enter  thereon  ilntll  invited  to  do  so  by 
the  conductor  In  charge  of  defendant's  train 
and  his  statement  tbat  It  was  "all  right" 
This  Invitation  by  defendant  was,  In  ber  sit- 
uation, an  assurance  of  safety,  upc«  which 
she  had  a  right  to  rely.  8  Elliott  on  BaU- 
roada,  S  1157. 

After  thiM  going  upon  the  crossing,  tbe 
\vag(Ki  In  which  she  was  riding  was  struck 
by  cars  detailed  from  any  train,  set  in  mo- 
tion without  warning  1^  contact  with  other 
cars,  the  movement  of  which  was  unknown 
to  and  could  not  have  been  anticipated  1^ 
ber.  That  this  evidence  was  snfflclent  to 
support  a  finding  of  negligence  appears  too 
dear  for  controversy.  St.  L.  &  S.  F.  v.  Hous- 
ton, 27  Okl,  719.  117  Pac.  184 ;  Midland  Val- 
ley R.  Oo.  V.  Shores,  40  Okl.  75,  136  Pac,  157, 
49  L.  B.  A.  (N.'  S.)  814 ;  St  L.  &  S.  P.  R.  Co. 
T.  Model  Laundry,  42  Okl.  501,  141  Pac.  070; 
Wllhelm  V.  M.  O.  &  G.  R.  Co.,  102  Pac.  106S, 
B.  A.  19160,  1029. 

it}  Whether  plaintiff  Ml  trom  tbe  wagon 


as  the  result  of  the  Impact  of  such  cars  or 
Jumped  therefrom  because  of  fear,  or  wheth- 
er her  Injuries  were  occasioned  by  a  fall, 
leaping  to  the  ground  or  by  fright,  Is,  under 
the  circumstances,  unimportant,  for  the  neg- 
ligence of  defendant  plainly  appears  and  was 
found  by  the  Jury,  under  proper  instructions, 
to  have  been  tbe  proximate  cause  of  her  In- 
juries. It  is  settled  In  this  state,  as  contend- 
ed by  defendant,  tbat  even  tbou^  a  railroad 
company  be  shown  to  have  been  guilty  of 
negligence,  yet  before  a  recovery  can  be  had 
tor  injuries  claimed  to  have  been  sustained 
as  the  result  of  such  acts  of  negligence,  it 
most  be  shown  by  competent  evidence  that 
the  acta  of  negligence  complained  of  were  the 
proximate  cause  of  the  Injuries  alleged.  C. 
B.  I.  &  P.  B.  Oo.  V.  Duran,  38  Okl.  710,  134 
Pac.  876;  St.  L.  &  S.  F.  v.  Criner,  41  Okl. 
257,  137  Pac.  705;  Milwaukee  &  St  Paul  By. 
Co.  V.  Kellogg.  94  U.  S.  460,  24  L.  Ed.  266; 
St.  L.  ft  S.  F.  B.  Co.  T.  Snowden.  140  Pac. 
1083. 

[3]  And  it  1b  likewise  the  settled  rule  tbat 
where  the  Injuries  complained  of  are  of  such 
a  character  as  to  require  skilled  and  pro- 
fessional men  to  determine  the  cause  and  ex- 
tent thereof,  that  the  question  Is  one  of  sci- 
ence, and  must  necessarily  be  determined  by 
the  testimony  of  skilled,  professional  persons. 
Willet  V.  Johnson,  13  Okl.  563,  78  Pac.  174 ; 
A.  .T.  &  S.  F.  By.  Co.  v.  Melson,  40  Okl.  1, 
134  Pac.  388,  Ann.  Cas,  1915D,  760;  St.  L. 
ft  S.  F.  B.  Co.  T.  Orlner,  supra. 

[<]  In  this  case  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  jury  upon  the 
question  of  whether  tbe  injuries  received  by 
plaintiff  were  tbe  pnslmate  result  of  tbe 
acts  of  negligence  proven,  and  npm  this  Is- 
sue the  verdict  of  the  Jury  waa  In  favor  of 
plalntUf.  There  was  evidence  of  the  pbyst- 
dan  who  was  palled  to  treat  her  Immediately 
upon  reaching  home,  who  testified  to  the  con- 
ditions fnnn  which  he  fosnd  her  suffn-lng, 
and  also  gave  the  causes  from  which  such 
conditlona  resalt,  and  his  testimony  was  cor- 
robotated  by  another  physician,  who  lat«: 
called  and  was  treating  plaintiff  at  the  time 
at  tbe  trial,  and  the  evidence  of  this  char- 
acter ottered  by  plaintiff  was  sufficient  to  sat- 
is^ the  rule  just  quoted  vlth  reference  to 
the  necessity  for  evidence  of  skilled  profes- 
sional persons  to  prove  that  Injuries  of  tbe 
character  recdred  by  plaintiff  were  caused 
by  the  negligence  of  defendant  resulting  In 
tbe  accident  which  the  evidence  shows  to 
have  occurred. 

There  waa  no  error  In  the  Instruction  giv- 
en, nor  in  refusing  instructions  requested  by 
the  defendant 

The  judgment  Is  affirmed.  All  tbe  Justices 
concur,  except  THAOKBB,  J.,  absent 
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CANNON  T.  STATE,   (No.  A-2554.) 
(Criminal  Court  of  Appeals  <^  Oklahoma.  AprQ 
9,  1917.) 

(Syllabut  hy  Editorial  Staff.) 
Cbiminai,  Law  ®=>1130(4) — AppbaI/— Aban- 

DONHBinV-ApriBUANCB. 

Where  a  criminal  matter  was  pending  in  the 
Criminal  Court  of  Appeals  since  October  8, 
1915,  and  plaintiff  in  error  filed  no  brief,  the 
appeal  would  be  deemed  abandoned,  and  the 
state's  motion  to  affirm  for  failure  to  prosecute 
would  be  sostSLined. 

[Ed.  Note.— For  other  caaas.  see  Oriminal 
Law,  Cent  J>ig.  H  2970.  ^05J 

Brtor  from  Ooanl7  Ooart,  Blaine  Oonnty; 
Bd  Baker,  Judge. 

36tm  Gaiuun  was  convicted  ot  destroying 
ootain  Bpirltoons  UqnoiB  about  to  be  produc- 
ed In  court  as  evldenoe,  and  lie  brings  error. 
Affirmed. 

B.  McMillan,  Aast  Atty.  Oen.,  for  the 

State. 

BHETT,  J.  Plalntifr  In  error  was  charged 
and  conricted  In  the  county  court  of  Blaine 
county  of  destroying  certain  spirituous  liq- 
uors about  to  be  produced  In  court  as  evi- 
dence, and  sentenced  to  serve  60  days  In  the 
county  jail,  und  pay  a  fine  of  $50, 

The  matter  has  been  pending  In  this  court 
since  October  8,  1915.  PlalntlCT  In  error  has 
filed  no  brief,  and  on  motion  of  the  state'  to 
affirm  for  failure  to  prosecute  the  appeal,  we 
find  that  the  appeal  has  been  abandoned,  and 
that  said  motion  should  be  sustained. 

The  Judgment  Is  therefore  affirmed. 

DOrLD,  P.  J.,  and  ABMSTBONO.  J., 
concur. 


OBOVBS  V.  STATE.    (No.  A-5829.) 
(Oriminal  Court  of  Appeals  of  Oklahoma.  April 
9,  1917.) 

(BpUaliiu  &v  th0  Cotirt.) 
GanfmAX.  Law  «=3l071— Apfeai^— Casb-Uade 

— DiBMISSAI. 

A  case-made  or  transcript  of  the  record,  filed 
without  a  petition  in  error.  Is  a  nullity,  and 
this  court  being  without  Jurudtctioa  to  consider 
the  cause,  such  attempted  appeal  will-  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  {  2702.] 

Appeal  from  County  Ooort,  Cotton  County; 
J.  0.  Norman.  Judge. 

Dan  Groves  was  convicted  for  unlawfully 
selllug  whisky,  and  he  brings  error.  Appeal 

dismissed,  and  cause  remanded. 

B.  McMillan.  Aast  Atty.  Gen.,  £or  the 
State. 

ABMSTRONG.  J.  Plaintiff  in  error.  Dan 
Groves,  was  convicted  in  the  county  court  of 
Ckitton  county  on  a  charge  that  he  did  unlaw- 
fully sell  to  R.  V.  NorviU  a  pint  of  whisky, 


m 

and  was  sentenced  to  be  confined  in  the  roo- 
ty ^11  a  period  of  30  days,  and  to  ptj  i 
fine  of  $50  and  the  costs.  From  Qte  jnij;- 
ment  an  aK)eal  was  attempted  to  be  tikn 
by  filing  in  this  court  a  case-made. 

The  Attcwney  General  has  filed  a  moti-v 
to  dismiss  said  appeal  on  the  foOovbg 
grounds: 

"That  on  examination  of  case-made  and  nrrri 
no  petition  in  error  appears  to  tutve  been  fiin' 
and  as  a  fact  none  was  filed  in  the  above-e:in- 
tled  cause.  Under  the  statute  (section  Jt'-C, 
Rev.  Laws),  and  rule  No.  2  of  the  Crimiril 
Court  of  Appeals  (101  Pae.  vii),  and  ia  ttie 
following  cases:  Morrison  t.  State.  7  OkL  Cr. 
244  [123  Paa  169],  Wynne  v.  SUte.  8  OkL  O. 
52,  126  Pac.  266.  and  Edwards  St&ta.  S 
OkL  Cr.  715,  103  Pac.  1072— this  cause  hu  » 
standing  in  this  court,  nor  has  this  ooon  it- 
tained  jQrisdicti<Hi  thereof  In  the  absntec  «( 
such  petition  in  error.  Wherefore  he  prsfi  ihu 
said  appeal  be  dismissed.** 

In  the  case  of  Wynne  v.  State,  It  is  held: 
"A  petition  in  error  must  be  filed  «^  ix 
transcript  of  the  record  or  case-made  in  order  u 
perfect  an  appeal;  and  if  a  case-made  or  tru- 
script  of  the  record  is  filed  withoot  a  petition  ii 
error,  such  filing  will  be  a  nuUit7,  and  sud  pre- 
tended appeal  will  be  dismissed.' 

An  examination  of  the  record  dlsdoets 
that  the  motion  to  dismiss  U  well  foondt^ 
There  being  no  petition  In  error  filed  la  tlui 
cose,  the  court  is  wltbont  Jurisdiction  totto- 
aider  the  cause. 

For  the  reason  stated,  the  ai^ieal  heiehi  a 
dismissed,  and  the  cause  lenumded  to  tbc 
trial  conxt. 

DOTLB,  P.  7^  and  BBE37,  J.,  coocoz. 


nOLMES  V.  STATE.    (No.  A-275&) 
(Oriminal  Court  of  Appeals  of  OWahoms.  A|ril 
T.  IWl.) 

(SyUaltu*  ^  <Ae  Court.} 

Cbxminaz,  Law  ^=91070— Death  or  Ptua- 

TIFF  IN  Ebeor— Abatement. 
In  a  criminal  action,  the  purpose  of  die  pro- 
ceeding being  to  punish  the  defextdant  in  pctmb. 
the  action  must  necessarily  abate  apoo  liis  deslk. 

[Ed.  Note,— For  other  cases,  see  Criniaal 
Law.  Cent.  Dig.  SS  2700.  2701.] 

Appeal  frffln  District  Court.  SeqiMfih 
County ;  John  H.  Pltchford,  Judge. 

William  Holmes  was  convicted  ol  man- 
slaughter in  the  first  degree,  and  be  appeals. 
Osdered  that  the  proceeding  abate. 

Frye  &  Fry©,  of  Salllssw,  for  plalutiir  in 
error.  B.  McMillan,  Asst  Atty.  Goi.  a»l 
Luther  Kyle^  Co.  Atty.,  of  SalUsaw,  tor  tbe 
State. 

DOYLB,  P.  J.  Ttie  plalntlfC  in  error.  Wil- 
liam H<^eB,  was  hy  Information  cbar^ 
with  killing  W.  Baxter  Graham,  in  SequoTsti 
county,  on  tbe  14Uk  day  of  Febniaiy,  idU 
by  shooting  him  with  a-  shotgun.  Upon  his 
trial  he  was  found  guilty  of  manslaught^  In 
the  first  d^ee,  and  was  sentenced  to  be  im- 
prisoned in  the  penitentiary  for  the  term  U 
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years.  Trom  the  judgment  be  appealed 
nUng  In  this  court  on  June  12.  1916,  a  pe- 
rn In  error,  with  ease-made.  On  the  10th 

of  January,  1917,  while  hia  appeal  was 
ding  and  awaiting  declsloD  before  this 
rt.  he  departed  this  life.  His  counsel  of 
}rd  have  Aled  a  motion  to  abate,  in  part  as 
ows: 

That  the  defendant,  WUliam  Hidmee.  who 
arted  this  life  as  aforesaid,  and  the  plaintiff 
error  herein,  was  oae  and  the  same  perBon, 
appears  from  the  statement  of  Luther  Kyl& 

county  attorney  of  Sequoyah  county,  state  of 
Lahoma,  filed  herewith,  marked  Exhibit  O  and 
do  a  part  of  this  motion  as  if  copied  hertin 

words  and  figures.  That  the  purpose  for 
ich  this  appeal  was  taken  has  now  abated, 
1  that  the  Qnal  determination  thereof  is  un- 
^ssary,  and  that  the  aame  ahould  be  abated 
\  does  b7  law  abate  upon  the  death  of  plain- 
!  in  «ror." 

attached  to  said  moUxm  Is  the  following 

.tement: 

'I,  Luther  Kyle,  the  duly  elected,  qualified  and 
ting  countr  attorney,  within  and  for  the 
inty  of  Sequoyah,  state  of  Oklahoma,  do  here- 
certify  that  I  was  personally  acquainted  with 
illiam  Holmee,  who  was  the  plaintiff  in  er- 
r  in  the  above-styled  cause,  and  that  the  said 
illiam  Holmes  who  departiod  this  life  in  the 
:y  of  Sallisaw,  Sequoyah  county,  state  of 
dahoma,  on  or  about  the  10th  day  of  Janu- 
y,  A.  D.  1917,  was  the  said  plaintUf  in  error. 
''[Signed]  LuAer  ^le..Oonnty  Attorney." 
In  a  criminal  actioa  tbe  piupoee  of  the  pro- 
edlng  being  to  pimlBb  tbe  defendant  in  vvt- 
n,  tbe  action  moat  neceaaarlly  abate  apon 
s  death.  It  Is  tbereftwe  ooniAdered  and  ad- 
dged  that  tbe  proceeding  in  tbe  above^n- 
tled  canae.  «nd  evedally  under  tbe  Jodg- 
ent  therein  rendered,  has  abated,  and  that 
le  distilct  court  ot  Seqooyab  county  enter 
«  appnv'l&te  order  to  that  effect 

ARUSTBONO  and  BBSn?,  3 J.,  ameax. 


MULLIKIN  V.  STATE.   (No.  A-26630 
:!iiminBl  Court  of  Appeals  of  OUaboma.  April 

9,  1917.) 

(SyUabut  hv  the  Ooitrt.) 
taioHAL  Law  ^ssttStmy.  1086(6)  —  Vehot — 

OONTIOnOV— AFESAIi— KJECOBD. 

In  a  criminal  case  the  venue  must  be  proved 
9  laid  in  the  information ;  and  where  there  is 
o  evidence  of  venue  in  the  record,  a  conviction 
dll  be  rerersed. 

[Ed-  Note.— For  other  caaes,  see  Orfminal 
av/.  Cent  Dig.  H  1277,  2757.] 

Appeal  from  Oonnty  Coort,  Garfleld  Goun- 
f,  SiU  Swigert,  Judge. 

John  Hnlllkln  was  convicted  of  a  viola- 
Ion  of  a  prohibitory  law,  and  be  appeals. 

lernsed. 

H.  J.  StnrglB,  of  Bnifl,  and  B.  O.  Patton, 
f  Oklahoma  City,  for  plaintiff  in  error.  S. 
».  Freelln?,  Atty.  Gen.,  and  R.  UcHiUan, 

isst.  Atty.  Gen.,  fOT  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error 
res  convicted  under  an  Information  charg>- 
ng: 


"THiat  on  or  about  the  27lh  day  of  Auenst, 
A.  D.  1915,  in  said  county  of  Garfield,  and 
state  of  Oklahoma,  one  John  Mullikln  did  then 
and  there  unlawfully  have  in  his  nossesslon  in- 
toxicating liquor,  to  wit,  beer  and  whisky,  for 
the  porpose  of  selling,  bartering,  giving  away, 
and  otherwise  famishing  the  same  to  others,  ui 
violation  of  tbe  prtAibitory  liquor  laws  of  the 
state  of  Oklahoma,  contrary  to,"  etc 

Fnnn  tbe  Judgment  rendered  upon  tbe  ver- 
dict, be  ai^eals. 

The  evldenoe  for  the  state  was  substantial- 
ly as  f<dloira: 

Sasworth  Hume,  sheriff  ot  Garfleld  coun- 
ty, testified: 

"Q.  State  whether  or  not  you  had  occasion  to 
go  on  East  Broadway  street  about  Na  122^ 
on  or  about  the  26th  of  August,  1916.  A.  I  had. 
I  gqt  a  barrel  of  beer,  and  three  cases  of  whis- 
ky, and  four  or  five  bottlea,  and  some  glasses." 

Clarence  Dewing  testified  that  he  went 
wltb  Mr.  Hume  "to  122^  East  Broadway 
about  noon  on  the  26th  or  27th  ot  August; 
that  tbe  idace  la  occupied  by  the  Batfetf 
Lodge." 

George  Souter  testified  that  John  Mullikln 
prepares  the  banquets  at  tbe  Eagles'  Lodge, 
and  that  he  bad  drank  liquor  aerred  at  the 
banquets  there. 

At  the  dose  of  the  evidence  counsel  for 
plaintiff  in  error  demurred  to  the  evidence 
on  the  ground  that  the  same  was  wholly  in- 
suffi(dent  to  prove  the  offense  charged  in  the 
information. 

it  is  contended  on  tbe  part  of  plaintiff  In 
eirror  that  the  evidence  Is  wholly  Insufficient 
to  aupport  tbe  verdict  and  judgment,  and 
Qiat  the  evidence  falls  to  prove  any  venue. 
Witnesses  say  that  they  went  to  122^  East 
Broadway,  but  they  failed  to  say  what  city, 
county,  or  state.  Venue  of  an  offense  must 
be  proved  as  alleged.  Litchfield  v.  State, 
8  Okl.  Cr.  164,  126  Pac.  707,  45  L.  E.  A.  (N. 
S.)  153;  Brunson  t.  State,  4  Okl.  Cr.  467, 
111  Pac  988.  In  tbe  Brunson  Case  Judge 
Furman  said: 

"Only  those  allegations  in  an  indictment  which 
involve  the  guiit  of  a  defendant  are  to  be  prov- 
ed beyond  a  reasonable  doubt.  The  venue  of  an 
offense  does  not  come  within  this  class,  but 
there  must  be  some  proof  venue.  *  *  * 
In  this  case  the  state  did  not  even  attempt  to 
prove  venue.  It  is  true  that  the  purchaser  of 
the  beer  testified  that  he  lived  in  Muskogee,  and 
had  lived  there  for  five  or  six  years;  and  he  also 
testified  that  he  met  the  defendant  on  the  street, 
and  asked  him  if  he  had  any  beer.  He  does  not 
say  what  street,  or  in  what  town,  this  transac- 
tion occurred.  If  he  bad  testified  that  this  trans- 
action oecuned  in  tina  streets  of  Huskogee,  then 
the  proof  of  venue  would  have  been  sufficient" 

In  a  criminal  case  the  venue  must  be 
proved  as  laid  in  the  indictment  or  Informa- 
tion. The  proof  may  be  rither  direct  or  in- 
direct, but  it  must  be  one  or  the  other,  and 
tbe  record  must  show  it,  or  this  court  wHl 
reverse.  No  such  proof  was  offered  in  this 
case.  The  Jadgmat  of  tbe  lower  court  la 
therefore  reversed. 

DOYLH,  P.  J.,  and  BBBTT,  J.,  concur. 
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MOOBB  et  «L  ▼.  KETSTONE  DBILLilGR  00. 
et  aL 

(Supreme  Court  of  Idaho.  March  21,  1917.) 
Chattel  Mobtgaoes  «t=>89  —  Reuovai.  ot 

PBOFEBTT— iNOtTMBRAJUCB^BlOBTB  OF  PUB- 
CRABEB. 

If  personal  property  situated  in  a  forelKn 
state  is  there  incumbered  by  a  mortgt^  duly 
executed  and  recorded  so  as  to  create  a  valid 
lien  thereon,  and  if  it  is  thereafter,  with  the 
consent  of  the  mortgagee,  removed  into  Idaho 
and  is  here  sold  to  a  purchaser  who  has  no 
kuowledge  of  the  incumbrance,  such  purchaser 
takes  title  which  is  not  subject  to  the  hen  of  the 
mortgage. 

[Ed.  Note.~-For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8S  166,  167.] 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm,  A.  Babcock,  Judge. 

Action  by  J.  H.  Moore  and  another  against 
the  Keystone  Driller  Company  and  another, 
to  enjoin  a  sale  ot  mortgaged  pr<q>erty. 
Judgment  for  plalntiffB,  and  defendants  ap- 
peal. Affirmed. 

James  H.  Wise,  6t  Twin  Falls,  for  appel- 
lants. CX  M.  Bootli,  of  Twin  Falls,  for  re- 
BpoDdents. 

MORGAN,  J.  On  April  28,  1909,  respond- 
ent Moore  executed  and  delivered  to  appel- 
lant Keystone  Driller  Company,  hereinafter 
callol  the  company,  three  promissory  notes 
for  $2S1.97  each  In  Lawrence  county,  Mo., 
and  at  the  same  time  and  place,  to  secure 
the  payment  thereof,  executed,  acknowledged, 
and  delivered  to  the  company  a  chattel  mort- 
gage npon  a  drilling  outfit  situated  In  that 
county  and  state.  The  mortgage  was  duly 
recorded  in  accortonce  with  the  laws  of  the 
state  of  Missouri  relating  to  chattel  mort- 
gages on  April  80, 1909,  and  shortly  thereaft- 
er Moore  removed  tiie  property  to  Twin 
Falls  countji  Idaho,  and  on  August  1,  1911, 
sold  it  to  respondent  Began  In  that  county. 
At  the  time  of  this  sale  the  mortgage  bad 
not  beoi  recorded  In  Idaho,  and  Began  bad 
no  notice  of  any  claim  or  lien  ot  the  com- 
pany to  or  upon  the  property.  On  December 
10, 1913.  t2ie  companr  instituted  proceedings, 
by  affidavit  and  notice,  to  foreclose  the  mort- 
gage, and  aivellant  Vanaiudeln.  the  sheriff 
of  Twin  Falls  county,  was  acting  under  sudi 
foreclosure  proceedings  when  enjoined  by  the 
court  It  is  alleged  in  the  complaint,  and 
denied  in  the  answer,  that  the  removal  of 
the  chattels  from  Missouri  was  effected. with 
the  knowledge  and  consoit  of  the  company, 
and  that  Moore,  during  the  yeilr  1909,  after 
the  removal,  advised  it  to  file  a  copy  of  tb» 
mortgage  for  record  In  Twin  Falls  county. 
However,  the  only  testimony  offered -tuxm 
tliat  point  sopp<Hrts  tiie  all^ttons  of  the 
oHnplafnt  The  court  mdered  Snd^ent  in 
favor  of  respondents  decreeing  that  Began 
was  the  owner  ot  the  property,  and  that  It 
was  free  ot  any  Iten  in  favor  of  the  company, 
and  Issued  a  permanoit  injunction^  restrain- 


ing appellants  from  taking  and  selling  the 
same.  This  appeal  is  from  the  Judgment. 

By  reason  of  ctnnlty  between  states  the 
dtiattel  mortgage  executed  and  recorded  in 
Missouri  must  be  treated  as  a  valid  lien  h> 
this  state,  and,  after  the  removal  of  the 
property  to  this  state,  a  purchaser  here  tabes 
title  subject  to  the  Um  of  the  mortgage  re- 
corded in  Missouri,  even  though  it  has  not 
been  recorded  here.  Smith  v.  Consolidated 
Wagon  &  Machine  Co.,  163  Pac  609,  and 
cases  therein  cited. 

The  only  Question  to  be  decided  In  this 
case  is  whether  or  not  this  c(Hnity  la  to  be 
extended  in  Instances  where  the  remoml  of 
the  chattels  was  effected  with  the  knowledge 
and  consent  of  the  mortgagee.  Most  of  the 
decisions  holding  to  the  rule  of  comity  are 
silent  as  to  the  effect  the  consent  by  the 
mortgagee  to  the  removal  of  the  property 
would  hare  won  the  apt^cation  of  the  rule. 
The  dedstons  which  do  discuss  this  phase  ot 
the  question  are  hopelessly  divided.  6  R.  C. 
L.  pp.  398  to  400. 

The  case  ot  Shapard  v.  Hynes,  104  Fed. 
449,  4C  C.  C.  A.  271,  S2  L.  B.  A.  67S.  is  some- 
times referred  to  as  an  authority  holding 
that  the  rule  of  comity  la  extended  In  cases 
where  Qie  mortgaged  chattels  were  removed 
with  the  consent  of  the  mortgagee^  but  In 
that  case  the  derision  of  the  court  npra  that 
point  was  not  necessarr,  as  tbe  question  of 
consent  was  not  In  Issue. 

In  tlie  case  of  Creelman  Lumber  On.  v. 
Leah  ft  Co.,  73  Ark.  16,  88  S.  W.  820.  8  Ann. 
Oas.  108,  the  doctrine  of  comity  was  adhwed 
to,  but  Mr.  Justice  Wood,  who  wrote  the 
opinion,  stated  that  the  court  would  not  de- 
cide what  effect  consent  to  removal  would 
have  as  that  question  had  not  been  raised. 
Hill,  C  J.,  In  a  specially  concurring  (^rtidon. 
however,  deemed  it  advisable  to  setUe  the 
questloD,  and  held  that  consent  to  removal 
does  not  quallify  the  rulft 

We  bold,  however,  that  when  we  recognixe, 
as  a  valid  Ueu,  a  chattel  mortgage  givm  npon 
property  in  another  state,  which  property  Is 
thereafter  removed  to  Idaho  witliont  the 
knowledge  or  consent  of  Oie  mor^gec.  we 
hav^  accorded  the  sister  state  the  full  meas- 
ure of  courtesy  contemplated  by  the  rule  ot 
comity.  To  go  further  ai^  hold  that  ttie 
rule  applies  where  the  removal  was  effected 
with  the  mortgagee's  consent,  that  the  mort- 
gage need  not  be  recorded  here,  but  that  an 
Innocent  purchaser  is  chai^able  with  noHce 
which  the  mortgagee  could  have  and  in  good 
conscience  should  have  given  him  and  dtd 
not,  la  beyond  the  spirit  of  the  rule  and  in 
violation  ot  the  rights  of  dtlsens  of  onr  own 
state.  By  such  consent  the  mortgagee  neg- 
ligently places  it  in  the  power  of  the  mort- 
gagor to  deceive  and  defraud  innocent  people 
in  the  state  into  whldi  the  property  la  taken. 
He  Bhonld  be  and  is  deemed  to  have  waived 
his  lien  against  such  innocent  parties  upon 
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the  principle  tbat  where  one  of  two  persons 
must  suffer  by  reason  of  the  wrongful  act  of 
a  third,  the  injury  must  be  borne  by  talm  by 
whose  condnet  the  wrmefal  act  has  item 
made  posslblft 

The  following  are  authorities  holding  that 
the  rule  of  comity  does  not  apply  where  the 
removal  was  with  the  consent  of  the  mort- 
gagee: Jones  T.  North  Pacific  Fish  &  Oil 
Co.,  42  Wash.  382,  84  Pac.  1122,  6  L.  R.  A. 
(N.  S.)  940,  114  Am.  St  Rep.  131 ;  Blythe  v. 
Cmmp,  28  Tex.  Civ.  App.  327,  66  S.  W.  886; 
Greene  t.  Bentley,  114  Fed.  112,  52  C.  C.  A. 
60;  Pennington  Oonnty  Bank  T.  Banmaa,  87 
Neb.  25,  128  N.  W.  654 ;  Newsum  t.  Hoffman, 
124  Tenn.  360,  187  8.  W.  490. 

The  judgment  appealed  from  Is  affirmed. 
Costs  are  awarded  to  raq|K»identB. 

BUDGE,  O.  J„  and  BICE.  J.,  concur. 


MILNBSt  T.  BSKRIDOB.   (No.  8510.) 

fSnpreme  Goart  of  Colorado.    Feb.  5,  1917. 
Behearlng  Denied  April  2,  1917.) 

1.  SUBBOGATTON  ^7(7)— PATHKNT  BT  SCBBTT 

—Right  as  to  GoLtATSKAL. 
Where  a  surety  on  a  note  pays  it  at  matari- 
ty.  he  is  entitled  to  be  eubrogated  to  the  interMt 
of  the  payee  in  the  collateral. 

[Ed.  Note. — For  other  caaea,  see  Subrogation, 
Cent.  Dig.  H  26.  n,  02.] 

2.  PBINCIPAL  and  StJBETT  <8=9l04(2)— PAY- 
MENT or  OoBUKEiT— CoNTBraunoN. 

Defendant  signed  a  note  as  cosurety  -vritb 
plaintife  and  others  upon  plaintiflTs  representa- 
tions that  it  was  secured  by  12,800  of  signed 
orders  and  8,000  shares  of  stooE.  The  note  re- 
dted  the  deposit  of  accounts  and  shares  of  stock 
of  maker  as  collateral  "to  be  placed  in  escrow," 
proceeds  to  apply  on  the  note.  PlaintlfF.paid  the 
note  at  maturity  and  turned  over  the  security  to 
'  maker.  Held  that,  having  parted  with  security, 
plaintiff  conld  not  claim  contribution  from  de- 
fendant, and  as  there  was  nothing  in  the  note 
to  put  defendant  on  notice  that  the  stock  was  not 
security,  the  misstatement  in  the  note  was  bind' 
tng  on  plaintiff. 

[Ed.  Notfrr— For  othar  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  606.] 

3.  PbIMCIPAL  AMD  SUSETT  «=>194{2)  —  SuBr 
BBNOEa  OF  SeCTTBITY  BY  COSUKETY— FbAUD. 

A  surrender  of  security  by  a  surety,  without 
consent  of  cosureties,  is  a  fraud  on  wem. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |  006.] 

4.  PsznoiPAi.  AND  Smsrr  «s»200<7)— Cosure- 
ties—Subbin  dee  or  Sbcurttibs— Value— 
Pbesumi^ions. 

Where  shares  of  stock  are  put  up  aa  col- 
lateral,  it  is  presumed  they  are  worth  the 
amount  named,  and  a  cosurety  who  pays  a  note 
secured  thereby  and  surrenders  the  stock  has 
Oie  burden  of  showing  that  they  -were  of  a  less 
value. 

[EM.  Note.— Tor  other  cases,  see  Prindpal  and 
Baretj,  Osnt  Dig.  |  647.] 

5.  PaiNciPAL  AND  Surety  ^194(1)— Oostm- 
TMS—CoHTBiBUTioN— Equity. 

The  doctrine  of  contribution  between  sure- 
ties rests  on  principles  of  equity,  and  will  be 
applied  only  when  it  accords  with  justice. 

[Ed.  Note^— For  other  cases,  see  Principal  and 
Surety,  dent.  Dig.  |  606.] 


Error  to  District  Court,  C9ty  and  County 
of  Denver ;  John  H.  Denison,  Judge. 

Action  by  L.  D.  Eiskridge  against  J.  E. 
Mllner  and  others.  ~  Judgment  for  plaintiff, 
and  defendaht  named  brings  error.  Reversed 
and  remanded,  with  directions. 

Morrison  &  De  Soto  and  A.  B.  Morrison, 
all  of  Denver,  for  plaintiff  In  error.  Charles 
D.  Hayt,  Jr.,  at  Denver,  for  defendant  In 
error. 

TBO^LER,  J.  The  plaintiff  In  error,  with 
one  Bacon  and  one  Edgerton,  was  defendant 
in  an  action  by  defendant  in  error  to  recover 
upon  a  promissory  note  executed  Iqr  ttaem  to 
the  order  of  Bskrldge.  'Bia  nota  bore  the 
following  Indorsement: 

"This  note  Is  given  to  protect  and  indrannlfy 
L.  D.  Eskridge  on  account  of  indorsing  notes 
of  American  Ink  Company  for  fifteen  hundred 
dollars,  dated  the  6th  day  of  March,  191S,  to  the 
Hamilton  National  Bank,  in  case  of  nonpayment. 
And  this  note  becomes  null  and  void  after  pay- 
ment thereof:  I  do  hereby  accept  and  agree  to 
the  above  conditions.  L.  D.  Eskridge." 

The  note,  to  which  reference  Is  made  In 
said  indorsement,  was  signed  by  the  Ink  Com- 
pany, "by  L.  D.  Bikrldge,  President,"  and  by 
Eskridge  and  the  three  defendants  In  this 
suit  It  reads  as  follows: 
"$1,500.  Denver,  Colo.,  March  6,  1913. 

"Sixty  days  after  date,  for  value  receiveJ,  we 

Eromlse  to  pay  to  the  order  of  the  Hamilton 
rational  Bank,  I>enver,  Colo.,  fifteen  huudred 
dollars,  at  the  office  of  the  Hamilton  National 
Bonk,  Denver,  Colorado,  with  interest  at  the 
rate  of  8  per  cent,  per  annum  from  date  until 
paid ;  and,  having  deposited  with  said  bank  as 
collateral  security  for  the  paymttit  of  this  debt 
and  of  all  other  mdebtedness  of  the  undersigned 
to  said  bank,  contracted  or  to  be  contracted,  and 
due  or  to  become  due,  assignment  of  accounts 
receivable,  aggregating  S2,794.93,  and  8,000, 
shares  of  the  treasury  stock  of  the  American  Ink' 
Company,  to  be  placed  in  escrow  with  the  Ham- 
ilton National  Bank,  proceeds  of  sale  of  same 
to  apply  on  this  note;  do  hereby  authorize  said 
bank,  by  its  agents  or  attomeys,  to  sell  said  col- 
lateral, or  any  part  thereof,  or  any  substitute 
therefor  or  additions  thereto,  at  pubUc  or  private 
sale,  or  at  any  brokers'  board,  at  tlie  option  of 
said  bank,  when  this  or  any  other  indebtedness 
of  the  undersigned  to  said  bank  becomes  due 
and  payable,  and  without  notice  of  intention  to 
sell,  or  of  the  time  or  place  of  sale,  and  with- 
out demand  for  the  payment  ot  this  note  or  of 
any  Indebtedness  «  tlui  undersigned  to  said 
bank." 

This  note,  when  due,  was  paid  by  Eskridge, 
and  the  bank  dellTered  to  blm,  or  to  tlw  at- 
torney f6r  the  Ink  Company,  the  stock  which 
had  been  d^MWlted  with  it  The  accounts 
mentioned  In  the  note  vren  given  to  the  at- 
toin«y  for  the  company,  and  by  him  turned 
over  to  the  company.  There  was  no  assign- 
ment of  the  accounts  to  the  bank,  but  a  list 
of  Bald  aocounta  waa  dciMnlted  vith  the 
note. 

Eskridge  and  Edgerton  were  directors  of 
the  Ink  Company,  and  Baom  had  a  contract 
with  the  company  to  buy  a  part  of  its  capital 
stock.  Mllner  luid  no  Interest  in  the  .com* 
pany,  and  signed  the  notee  as  an  accommoda- 
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tlon  maker.  The  i»rooeeds  of  tbe  principal 
note  went  toto  Uie  treasiur  of  the  company. 
Tbe  defense  was  that  the  defendants  were 
accommodation  makers;  that  they  signed 
the  notes  at  plaintiff's  request;  thi^  they 
were  Induced  to  sign  solely  because  of  the 
collateral  which,  It  is  alleged,  was  d^sited 
with  the  bank ;  that  plaintiff  recelTed  all  the 
collateral,  and,  trlthont  the  consult  or  knowl- 
edge of  defendants^  surrendered  It  to  tbe 
company.  The  answer  farther  alleged  tliat 
the  cotlatoral  was  ample  to  pay  the  note; 
that  defendants  Edgertm  and  MOner  offered 
to  pay  the  note,  If  plaintiff  would  smrender 
to  them  said  c^lateral;  that,  sinoe  said  of- 
fer was  made,  the  collateral  had  become 
worthless ;  and  that  plaintiff  had  put  it  out 
of  his  power  to  Bniraider  tba  ooliatwal  to 
said  defnkdants. 

There  was  admitted  In  eridence,  orer  tbe 
objection  of  defendants,  a  cuitract  betwew 
the  company  and  Bacon  tax  tbe  sale  of  the 
stock,  wlildi  provided  for  a  deposit  in  escrow 
wlQi  tbe  bank  of  3,000  shares  of  the  stock  to 
be  delivered  to  Bacon,  as  he  made  payment 
therefi>r.  This  contract  was  dated  March  7, 
1913,  one  day  later  than  the  date  of  tbe  two 
notes.  Mllner  had  no  knowledge  of  Qila  con- 
tract 

The  court  found  that  the  note  in,  suit  was 
secured  by  Bacon's  Interest  in  tbe  3,000 
diares,  which  were  pledged,  and  that  when 
Bacon  lost  his  option  on  the  stock  the  stodE 
was  properly  delivered  to  the  company.  l%e 
court  expressed  the  belief  that  Mllner  and 
Edgerton  would  be  entitled  to  the  accounts 
and  300  sbares  of  the  stock,  which  were  re- 
garded as  paid  for  by  Baccm  with  the  $1,500 
obtained  from  the  bank  on  the  note.  The 
'court  was  at  first  of  the  opinion  that  Mllno* 
was  entitled  to  a  Judgment  in  his  favor,  but 
later  held  that  Mllner  was  bound  to  know 
the  proper  construction  of  the  note,  which 
was  as  the  court  had  announced;  1.  e.,  that 
only  Bacon's  Interest  In  the  stodi  was  up  as 
security.  Nothing  was  said  by  tbe  court  as 
to  defendants!  defense  of  loss  by  the  sur- 
render of  the  accounts  to  tbe  company. 

[1,2]  This  writ  of  error  is  prosecuted  by 
MUner  alone,  and  in  his  belialf  it  Is  contend- 
ed that,  as  he  was  in  law  a  surety  for  the 
payment  of  the  original  d^,  he  was  entitled 
to  have  the  security  applied  to  the  payment 
of  the  debt  before  he  couid  be  called  upon 
to  pay.  Defendant  In  error  claims  tbat  the 
principal  note  was  Bacon's  note,  and  not 
that  of  the  Ink  Company,  but  the  evidence 
does  not  support  him.  As  between  Baoon 
and  Eskridge,  It  may  have  been  the  former's 
note,  but  the  bank  and  Mllner  both  regarded 
it  as  a  company  obligation.  When  Eskridge 
paid  the  note,  as  surety,  and  not  tor  the 
company,  he  was  entitled  to  be  subrogat-ed 
to  the  bank's  Interest  In  the  collateral;  and 
he  would  hold  such  securities  for  the  braeflt 
of  the  makers  of  the  indemnity  note.  When 
he  surrendered  the  securities  to  tbe  Ink  Com- 


pany, be  TttdftteA  bit  lavUed  oootrut  witb 

the  snretiea. 

Defendant  In  error,  however,  says  tbat  tbe 
accounts  were  never  deposited,  and  that  all 
but  300*  diares  of  the  atodc  were  hdd  tqr  tbe 
bank,  not  as  secority  for  tbe  note,  but  under 
the  escrow  contract  between  Bacon  and  tbe 
company;  and  as  to  the  latter  part  dC  tbe 
proposition  the  trial  court  agreed  witb  him. 
When  it  is  remembered  that  IfUnsr  had  no 
latorest  In,  and  little  knowledge  ot  tbe 
transaction  in  which  tbe  note  was  i^ven,  and 
that  his  undisputed  testimony  shows  that 
when  he -signed  the  note  Eskridge,  as  well  as 
Bacon,  mid  it  ma  to  be  secured  by  8,000 
shares  ot  stocA  and  acuae  f2300  worth  of 
signed  orders  for  goods,  that  EMcrldce  asked 
him  to  sign  the  note,  and  that  but  for  the 
fact  that  it  was  secured  or  to  be  secured  by 
collateral  be  vrould  not,  as  be  testifies,  have 
signed  it,  we  are  unable  to  see  how  the  trial 
court  ooiQd  find  tbat  Mllner  was  bound  to 
know  that  the  stot^  was  held,  not  as  col- 
lateral, but  as  an  escrow.  The  officer  of  the 
bank  who  handled  the  loan  testified  that  the 
stock  was  to  be  placed  In  "escrow  and  as  col* 
lateral";  and  Uie  attorn^  for  the  company 
testifled  that,  when,  on  Bacon's  failure  to 
take  the  stock  as  per  contract,  demand  was 
made  on  the  bank  for  the  rto(^,  it  was  re* 
fused  on  the  ground  that  8,000  shares  were 
held  to  secure  the  note.  Those  shares  were 
held  until  the  note  was  paid.  Bacon  also 
testifled  that: 

"It  was  specifically  understood  between  Esk- 
ridge and  my  codefeodantB  tliat  the  stock  was 
put  np  as  collateral.  Eskridge,  as  president, 
was  in  a  poaltiM  to  use  it  so  lODg  as  he  did 
nothing  to  wevent  the  oonsnaunatiiHi  of  the 
contract" 

l^e  only  testimony  to  tbe  contrary  is  that 
of  Eskridge,  who  •testified  not  as  to  what  was 
said  or  done  In  relation  to  the  stock,  but  only 
as  to  his  understanding  of  the  arrangement. 
He  nowhere  denies  Mtlner's  testimony  that 
he  said  the  stock  was  up,  or  was  to  be  put 
up,  to  secure  the  note.  Perhaps,  however.  It 
is  not  Important  to  ctHisider  tbe  evidence  on 
this  potut,  since  the  trial  court's  finding  is 
based  upon  a  couab^ction  of  the  language  of 
tbe  note;  but  If  the  bank  and  Bacon  con- 
strued the  language  as  constituting  the  trans- 
action of  a  deposit  of  collateral,  it  can  hardly 
be  said  tliat  Milner,  who  knew  nothing  of  the 
escrow  agreement,  should  have  known  that 
the  stock  was  not  up  aa  collateral.  It  vrould 
seem,  moreover,  that  the  plaintiff,  who  told 
defendant  Mllner  that  the  stock  would  be 
put  up  to  secure  the  note,  thereby  constniiug 
the  language  in  question  as  so  meaning,  ougfat 
not  now  to  be  allowed  to  claim  for  it  a  dUFer- 
ent  meaning. 

When  the  circumstances  are  such  as,  in 
law,  put  a  person  on  inquiry,  he  is  presumed 
to  know  tliat  which  he  would  have  learned 
by  Inquiry  at  the  prt^r  sources  of  informa- 
tion. If  it  be  conceded  that  the  use  of  tbe 
word  **escrow"  on  the  note  put  Mlluw  on 
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Inquiry  ss  to  U,  tbero  Is  stlU  no  Jmtlflcatlon 
for  holding  that  he  bad  knowledge  that  tha 
3,000  shares  were  not  deiXHdted  as  collateral. 
The  parties  to  the  escrow  were  the  bank,  the 
Ink  Company,  and  Baoon.  Had  Milner  asked 
at  the  hank,  he  would  have  learned  that  the 
stock  was  held  as  collateral,  because  the  bank 
80  claimed  it.  He  was  not  called  upon  to 
ask  either  Bacon  or  Eskrldge,  who  represent- 
ed the  company,  since  they  had  both  told 
him  it  was  as  security  to  the  notes ;  but 
had  he  done  so,  he  would  undoubtedly  have 
obtained  only  a  repetititMi  of  their  state- 
ments. 

Counsel  for  defendant  in  error  derotes  a 
considerable  portlffli  of  his  brief  to  the  evi- 
dence in  regard  to  the  escrow  contract,  but 
as  we  view  the  case  that  question  is  not  nec- 
essary to  be  considered  in  determining  the 
liability  of  Mllner  on  the  other  note.  The 
recitals  of  the  note  bind  one  who  Induced 
Mllner  to  sign  in  Ignorance  of  any  misstate- 
ments therein.  It  Is  not  a^nrent  how  the 
escrow  contract  conld  throw  any  light  on  the 
issue  here  presented,  until  at  least  notice  of 
ItB  existence  was  brought  hrane  to  Milner. 

For  the  purposes  of  this  case  the  security 
named  in  the  note  must  be  regarded  as  put 
up  with  the  bank.  Any  other  position  would 
be  a  recognition  c£  a  right  on  the  part  of 
Eskrldge  to  secure  the  use  of  Milner's  credit 
on  representation  of  a  state  of  facts  which 
be  Is  at  liberty  aubeeouently  to  repudiate  and 
deny.  We  do  not  think  the  finding  of  the 
court  was  Justified  by  the  evidence  so  far  as 
Milner  is  concerned.  If,  then,  the  stock  and 
accounts  were  up  as  collatM'al,  did  tb^r  sur- 
render by  Eskrldge  release  the  plaintiff  In 
error?  The  law  is  well  settled  that,  when 
tlie  bolder  of  a  note  bas  security  therefor,  an 
Indorser  or  sure^  will  be  dlsciuLrged  if  the 
security  la  soiraidavd  by  the  bolder.  7  Cyc. 
1046. 

Where  one  of  several  sureties  holds  securi- 
ty to  Indemnl^  tbem  against  loss,  it  is  his 
duty  to  enforce  It  for  the  benefit  of  all  the 
sureties.  Falling  to  do  so,  and  the  secnritlea 
b^ng  lost,  be  loses  his  r^t  to  call  jxpoa  a 
cosurety  for  contribution.  Frlnk  r.  Peabody, 
26  IlL  App.  890;  OolArook  on  Collateral  Se- 
curities C2d  Bd.)  i  114.  Such  defense  Is  good 
in  law  as  wall  as  In  equity.  Brows  First 
Nat.  Bk.,  132  Fed.  901,  50  O.  C  A.  fi02,  M 
I*.  R.  A.  876;  Bank  t.  Coleord,  IS  N.  H.  119, 
41  Am.  Dec.  685;  Sogers  t.  Trustees,  46  HI. 
429. 

[3]  It  Is  evident,  and  tbe  trial  court  so 
ruled,  that  if  Mllner  paid  tbe  note  in  suit  be 
-would  be  sDbrogated  to  the  payee's  interest 
in  all  tbe  securities  held  by  him  as  collateral 
to  tbe  note.  We  have  already  seen  Oiat  when 
Bskrldge  paid  tbe  princdpal  note  be  became 
entitled  to  the  security  bcdd  by  the  bank,  and, 
being  only  one  of  the  sureties  on  that  note, 
lie  received,  and  held  tbe  security  for  tbe 
benefit  of  bis  cosureties.  He  became  their 
trustee,  and  must  faithfully  hold  tbe  securi- 


ties as  audi.  Colebrook  on  Coll.  Securities 
(2d  Ed.)  I  239.  He  cannot  surr^dOT  tbem. 
without  the  consent  of  bis  cosureties ;  a  sur- 
render, without  such  consent,  is  a  fraud  on 
the  others.  PauUn  v.  Kaighn,  29  N.  J.  Law, 
480.  He  had  no  right,  therefore,  to  surrender 
tlie  security,  and,  U  he  did  so,  he  reieiased 
his  cosureties  to  tbe  extent,  of  tbe  value  of 
suc^  security. 

The  holding  of  the  trial  court  that  the 
defendants  would  be  entitled  to  tbe  security, 
if  they  paid  the  note,  is  a  recognition  of  th^r 
InterMt  in  the  security.  In  equity,  the  pay- 
ment of  the  second  note  is  but  paying  the 
original  debt  which  the  second  note  was 
given  to  secure.  The  original  debt  is  con- 
tinued in  force  for  the  purpose  of  permitting 
the  surety  to  avail  himself  of  such  security 
as  has  been  given  by  the  principal  debtor. 
Fitch  v.  Hnmmer,  17  Colo.  501,  31  Pac.  336. 

[4]  The  note  recited  that  accounts  aggre- 
gating 12,791.93  had  been  deposited  as  col- 
lateral, and  Edgerton  testified  that  tliey  were' 
worth  between  $1,800  and  $2,000,  while  Bacon 
testified  to  a  belief  that  over  $1,000  had  beoi 
collected  on  them  by  the  company.  But, 
aside  from  all  evidence  of  their  value,  since 
they  had  been  put  up  as  collateral,  it  is  pre- 
sumed that  they  are  worth  the  amount  nam- 
ed, and  "the  holder,  who  surrendered  them, 
asstmes  the  burden  of  showing  that  they 
were  of  less  value."  Paulin  t.  Kaighn,  supra. 
That  case  presents  the  same  question  as  is 
here  Involved,  and  the  surrender  by  two  of 
the  sureties  of  collateral,  in  which  another 
surety  was  entitled  to  share,  was  held  to 
have  released  him.  There  too  the  securities 
were  snrrendered  by  sureties  for  the  debt  of  a 
comi>any  of  which  they  were  directors.  The 
court  points  out  that  the  surrender  of  the 
securities  to  the  company  was  for  the  bwefit 
of  its  members,  including  the  two  sureties, 
and  not  at  all  for  the  benefit  of  the  other 
surety,  exactly  as  in  this  case,  and  adds  that: 

"By  every  principle  of  justice,  propriety,  and 
common  sense,  as  well  as  by  numerous  well  con- 
sidered and  carefully  adjudged  authorities,  they 
should  not  be  permitted  to  compel  this  defend- 
aut  to  contrlbDte  to  the  payment  of  t^e  bond." 

Evea  if  tbe  trial  court  bad  been  rigbt  as  to 
the  8,000  shares  ot  stock,  there  would  still 
remain  this  defense  as  to  the  accounts  which 
were  turned  back  to  the  company. 

Hie  justice  of  the  rule  above  annonnced  is 
emphaalBed  In  this  case  by  the  tact  ISiat 
this  plaintiff  in  error  offered  to  pay  the  note 
If  the  security  were  turned  over  to  him.  He 
BO  stated  In  bis  afiMavIt,  whidk  Is  the  record, 
and  Bacon  testified  that  be  beard  the  txBer 
made.  Eiskrtdge  did  not  6esay  that  tbe  offer 
was  made. 

[I]  The  doctrine  of  contribution  between 
sureties  rests  on  principles  of  equity,  and 
will  be  applied  only  when  it  accords  wltti 
justice.  To  allow  d^todant  In  error,  who  In- 
duced, or  aided  In  Inducing,  the  plaintiff  In 
error  to  l«id  his  credit  to  the  other  signers 
of  tbe  note,  whl<di  rAdted  a  deposit  of  ac- 
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eonnts,  and  also  tbat  stock  was  to  be  pnt  up 
OS  collateral,  to  recover  on  the  note  tbos 
signed,  after  having  turned  back  the  secmity 
to  the  company  for  Its  and  his  benefit,  wonld 
be  rank  Injustice. 

We  are  of  the  opinion  that  the  court  erred 
In  h'oldlng  plaintiff  In  error  liable,  and  the 
Judgment  Is  accordingly  reTersed  and  re- 
manded  for  further  proceedings  In  harmony 
with  the  views  above  expressed. 

Judgment  reversed. 

WHITB,  O.  J.,  and  HILIj,  J.,  concur. 


CITT  AND  COUNTY  OF  DEN\^  et  aL  r. 
GUNTER  et  al.   (No.  8382.) 
(Supreme  Court  of  Colorado.   July  3,  1916. 
Rehearing  Denied  April  2,  1917.) 

Taxation  ^=>217— 'Exxuftioit  of  MumczFAL 

Pbopebtt — Trust  Funds. 
Under  Const,  art.  10,  §  4,  exempting  munic- 
ipal property  from  taxation,  rentals  from  prop- 
erty devised  to  a  city  in  trust  ll!or  establisIimeDt 
and  maintenance  of  college  held  exempt. 

[Ed.  Note.— For  other- eases,  see  Taxation, 
Cent  Dig.  K  356,  856.] 

Error  to  District  Ooart,  City  and  County  of 
Denver;  J^es  H.  3^er,  Judge. 

Suit  by  Julius  C.  Gnnter  and  others 
against  the  City  and  County  of  Denver  and 
others.  Judgmoit  for  plaintiffs,  and  defend- 
ants bring  error.  Afflnned. 

James  A.  Marsh,  City  Atty.,  and  I.  N.  Ste- 
vens, George  Q.  Richmond,  and  Jacob  Lleber- 
man,  all  of  Denver,  for  plaintlffB  In  error. 
John  S.  Macbeth  and  Heniy  F.  May,  both  of 
Denver,  for  defendants  in  error. 

PER  CURIAM.  By  the  will  of  George  W. 
Clayton  certain  property  was  devised  to  the 
corporation  of  the  city  of  Denver  In  trust 
to  be  devoted  solely  and  exclusively  to  found- 
ing, establishing,  and  forever  maintaining  a 
permanent  college  within  su<di  dty,  named 
the  George  W.  Clayton  College,  for  the  better 
education  and  more  comfortable  maintenance 
of  poor  white  male  orphan  children. 

April  23,  1914,  defendants  In  error,  plain- 
tiffs below,  constituting  the  board  of  trustees 
of  the  college,  Sled  complaint  in  the  district 
court  against  plaintiffs  lu  error,  defendants 
below,  tbe  city  and  county  of  Denver  and 
Its  commissioners,  to  have  certain  of  the  de- 
vised property  not  directly  used  In  the  opera- 
tloa  of  the  school,  but  the  rentals  of  which 
are  used  for  its  maintenance  and  support, 
declared  exempt  from  taxation :  First,  as  tbe 
property  of  the  city,  under  section  4,  art  10, 
of  the  Constitution ;  and,  second,  as  property 
used  solely  and  exclusively  for  charitable 
and  educational  purposes,  under  section  5, 
art  10,  of  the  Constitution,  and  for  a  decree 
restraining  the  dty  and  its  ofilcers  from  levy- 
ing or  collecting  any  tax  upon  the  property 
In  aueati<m.   Defendants  demurred  to  tbe 


comt^alnt  on  the  ground,  among  others,  tbat 
it  does  not  state  facts  sufficient  to  c<«stitate 
a  cause  of  actl(m,  which  was,  upon  argument, 
overruled,  whereupon  they  declined  to  plead 
over  and  elected  to  stand  by  their  case  u 
made  on  demurrer.  Judgment  was  entered 
for  plaintiffs,  and  a  permanent  InfnnctloD  Is- 
sued aa  prayed.  Defendants  bring  the  Judg- 
ment and  proceedings  here  for  review. 

Mr.  Justice  GARRIGUES,  Mr.  Justice 
BAILET,  and  Mr.  Justice  ALLEN  are  of  the 
opinion  that  under  section  4,  art  10,  supra, 
the  property  In  question  Is  exempt  from  tax- 
ation, and  that  the  Judgment  of  the  trial 
court  restraining  the  dty  and  its  officers  from 
levying  or  collecting  any  taxes  thereon  should 
be  affirmed.  Chief  Justice  WHITE,  Mr.  Jus- 
tice BILL,  and  Mr.  Justice  SCOTT  are  of 
the  opinion  that  the  property  is  not  exempt 
from  taxation  by  virtue  of  that  dause,  or 
any  provision,  of  the  Constitution,  and  that 
the  Judgment  of  the  trial  court  sbould  be  re- 
versed. Mr.  Justice  TELLER,  having  tried 
the  case  in  the  court  below,  declines  to  par- 
ticipate herein.  It  therefore  follows  that  the 
judgment  stands  afflnned  virtue  of  sec- 
ti<»i  488,  Code  of  Civil  Procedure.  B.  S. 
lOOS. 

The  former  opinion  la  withdrawn,  and  the 
motion  for  rehearing  doiled. 
Judgment  affirmed. 


McKIRAHAN  v.  GEORGETOWN  TUNNEL 
TRANSP.  CO.    (No.  8409.) 

(Supreme  Court  of  Colorado.    Feb.  5,  1917. 
Rehearing  Denied  April  2,  1917.) 

1.  Trial  ®=s>1^— EhmtT. 

Where,  wlien  plaintiff's  evidence  waa  in,  de- 
fendant moved  for  a  nonsuit,  except  as  to  a  an- 
gle item  of  plaintiS'a  demand,  and  at  the  sane 
time  asked  the  court  to  instruct  the  jury  to 
return  verdict  for  it,  and  plaintiff  moved  to 
dismiBS  tbe  case  without  prejudice,  and  the  court 
said  that  a  nonsuit  would  be  granted  and  judg- 
ment  entered  a^inst  plaintiff,  on  tbe  order 
made  the  entry  should  have  been  simply  for 
dismissal  with  costs  In  favor  of  defendant 

[Sd.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  §S  373,  374.] 

2.  Tbial  «=»164— Voluhtaby  Takino. 

Defendant's  motiun  for  a  noosuit  as  to  a 
part  of  plaintiff's  claim,  made  when  plaintiff's 
evidence  was  in,  and  to  direct  a  verdict  in  de- 
fendant's favor  on  the  balance,  together  with 
plaintiff's  request  that  the  case  be  diimissed 
without  prejudice,  were  equivalent  to  plaintiff" s 
taking  a  voluntary  nonsuit  on  the  conclusion  of 
his  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  372.] 

3.  Tbial  «=3l65— DiBiosSAi.  Wxtbout  Pbejt- 
dice—Statuie. 

Under  Code  Civ.  Proc.  183,  184.  relative 
to  dismissals  and  nonsuits,  where  defendant  mov- 
ed for  nonsuit  when  plaintiff's  evidence  waa  in. 
except  as  to  single  item  of  plaintiff's  claim,  an<l 
asked  the  court  to  instruct  the  jury  to  retarn 
verdict  in  its  favor,  and  plaintiff  moved  to  dis- 
ndss  without  prejudice,  and  the  court  said  that 
a  nonsuit  would  be  granted  and  judgment 
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tered  agaittst  plaintiff,  the  action  of  the  coort 
anri  the  Judgment  entered  had  the  same  effect 
as  though  the  court  had  expressly  entered  an 
order  as  requested  by  pl^tiff  dismissing  the 
case  without  prejudice. 

[Bd.  Note.-~For  other  casei.  Trial,  Cent 
Dig.  H  373.  374.] 

Error  to  District  Coort,  dear  Greek  Conn- 
ty;  Charles  McCall,  Judge. 

Action  by  Samuel  McKiralian  against  the 
Georgetown  Tunnel  Trans|>ortatt<Hi  Company, 
a  corporation.  To  review  a  Judgment  for  de- 
fendant, plaintiff  brings  error.  Afflrtued. 

John  J.  White,  of  Georgetown,  for  plain- 
tiff in  error.  Dana  &  Blount,  of  Denver,  for 
defendant  in  error. 

WHITE,  O.  J.  McElraban  sued  the 
Georgetown  Tunnel  Transportation  Com- 
pany, a  corimratlon,  upon  two  causes  of  ac- 
tion. The  first  was  upon  an  open  account 
for  labor  performed  and  money  advanced  by 
the  plaintllf  for  the  use  and  benefit  of  the 
defendant,  prior  to  the  9th  day  of  April,  1900. 
The  second  cause  of  action  was  for  services 
rendered  by  the  plaintiff  as  general  manager 
of  the  defendant  company,  at  its  instance 
and  request,  prior  to  the  20th  day  of  Feb- 
ruary, 1910.  The  plaintiff  filed  a  bill  of  par^ 
ticulars  from  which  it  appears  that  every 
item  covered  in  both  causes  of  action  ac- 
crued prior  to  October  9,  1009,  except  an 
Item  of  950  for  salary  as  general  manager 
of  the  corporation,  from  January  20  to  Feb- 
.  ruary  20,  1910. 

Among  other  defenses  interposed  the  de- 
fendant claimed  that  on  October  18, 1009,  the 
plaintiff  and  defendant  had  a  settlement  of 
their  accounts  at  which  the  a^regate 
amount  of  plaintifTs  claim  was  ascertained 
and  determined,  and  in  full  satlsfoction  and 
discharge  thereof  he  agreed  to  receive  and 
accept  from  the  defendant  company  10,000 
shares  of  the  preferred  capital  stock  of  the 
corporation  when  the  same  was  issued,  and 
as  to  the  aforesaid  item  of  $50  denied  that 
any  services  were  rendered.  -The  minutes  of 
the  meetings  of  the  board  of  directors  of  the 
corporation  were  Identified  by  its  president 
and  introduced  in  evidence.  They  disclosed 
the  presentation  and  settlement  of  the  ac- 
count of  plaintiff  as  pleaded  by  defendant. 
The  plaintiff  admitted  that  he  presented  his 
account  to  the  board  of  directors  at  a  meet- 
ing on  the  18th  day  of  October,  1909,  and 
the  same  was  allowed  in  a  definite  sum, 
which  he  claims  was  somewhat  larger  than 
that  disclosed  by  the  records  of  the  com- 
pany. He  also  admitted  that  he  agreed  to 
accept  In  payment  therefor  a  certain  amount 
of  the  capital  stock  of  the  company,  but 
claimed  that  he  was  to  have  common  instead 
of  preferred  stock  of  the  company.  When 
the  evidence  on  behalf  of  plaintiff  was  in, 
the  defendant  moved  for  a  nonsuit,  except  as 
to  the  Item  of  $50  for  alleged  salary  from 
January  20  to  February  20,  1910.  The  rec- 
ord further  discloses  that-  defendant  at  the 


sftme  time  Asked  the  court  to  Instruct  the 
jury  to  return  a  verdict  In  Its  favor;  and 
thereupon  plaintiff,  through  his  attorney, 
stated :  "We  move  to  dismiss  this  case  with- 
out prejudice."  The  court  then  said  that  a 
nonsuit  would  be  granted,  and  Judgmei^  en- 
tered against  plaintiff. 

[1]  Upon  the  order  made  the  entry  shonld 
have  been  simply  for  dismissal  with  costs 
in  favor  of  defendant.  However,  upon  the 
entire  record,  such  Is  the  substantial  effect 
of  the  Judgment,  and  it  will  be  so  construed. 

[21  Defendant's  motion  for  a  nonsuit  as  to 
a  part  of  plaintiffs  claim,  and  to  direct  a 
verdict  In  defendant's  favor  upon  the  bal- 
ance of  such  claim,  together  with  plaintiffs 
request  that  the  case  be  dismissed  without 
prejudice,  were  equivalent  to  plaintiff  taking 
a  voluntary  nonsuit  on  the  conclusion  of  his 
-case. 

[S]  The  Judgment  was  entered  before  this 
court  had  adopted  a  rule  as  to  the  effect  of 
nonsuits  or  dismissals,  and  the  action  of  the 
court  In  the  premises  and  the  judgment  en- 
tered have  the  same  effect  as  though  the 
court  had  expressly  entered  an  order,  as  re- 
quested by  plaintiff,  dismissing  "the  case 
without  prejudice."  Chapter  10  of  the  Code 
of  Civil  Procedure,  Rev.  Stat.  1008  (Mills' 
Ann.  Code,  c.  10),  was  In  full  force  and  ef- 
fect. Schechter  v.  D.,  L.  &  G.  R.  R.  Co., 
8  Colo.  App.  25,  28.  44  Pac.  761;  Hallack 
T.  Loft,  10  Colo.  74,  80,  34  Pac.  568;  Nor- 
ton's Estate  V.  McAIlster,  22  Colo.  App.  293, 
299,  12.3  P»c.  063. 

Clearly  the  rights  of  plaintiff  In  error  were 
In  no  wise  injuriously  affected  by  the  Judg- 
ment, and  it  is  affirmed. 

GARBIGITBS  and  JJ.,  concur. 


WEITBREO  V.  MORRIS.    (No.  8346.) 

(Supreme  Court  of  Colorado.    Jan.  2,  1017. 
Rehearing  Denied  April  %  1017.) 

1.  Bboeebs  «=>82(1)— AfrnON  tob  Ooupksba- 

TION— COBCPLAINT. 

Where  a  complaint  alleged  that  plaintiff  was 
a  real  estate  agent,  that  defendant  appointed 
plaintiff  his  agent'to  find  a  purchaser  and  to  sell 
and  dispose  of  defendant's  ranch  and  entered  in- 
to a  written  contract  specifying  the  terms  of 
such  agency,  that  prior  to  the  expiration  of  the 
agency,  the  plaintiff  found  a  purcoaser,  a  syndi- 
cate composed  of  four  named  Individuals,  who 
at  the  time  were  ready,  able,  and  williag  to 

Sarchase  the  ranch  on  the  terms  fixed,  biit  that 
efendant  refused  to  carry  out  said  contract  of 
agency  or  to  comply  with  the  terms  thereof,  and 
has  ever  since  so  refused,  by  reason  of  which 
the  plaintiff  was  deprived  of  bis  compensation, 
whidi  was  the  portion  of  the  purchase  price 
over  a  specified  sum,  the  complaint  was  for 
damages  tor  breach  of  contract. 
_  [Ed.  Note.— For  other  cases,  sea  Brokers,  Cent, 
liig.  i  101.] 

2.  BsoKEBs  «S3S2— Right  to  Odhfensatiok 
— Contract  to  Sell  —  Pboduciho  Puk- 

CBASER. 

A  broker,  employed  to  find  a  purchaser  and 
to  sell  and  dispose  of  the  property,  does  not 
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become  entltlecl  to  his  cunpenntion  merely  by 
fioding  a  purchaser  ready,  willing,  and  able  to 
purchase. 

fE^.  Note.— For  other  cases,  see  Brokers,  Cent 
g.  §  73.] 

3.  Bbokbbb  <(=>86(5V— Action  fob  Ooufensa- 
TiON— Evidence— Pboduciwo  Pubchaber. 

In  an  action  for  a  broker's  compenaation, 
evidence  held  not  to  show  that  plaintiff  either 
made  a  sale  or  produced  a  purchaser  ready,  will- 
ing, and  able  to  buy  on  the  owner's  terms. 

[Ed.  Note.-r-For  other  casea,  see  Brokers,  Cent 
Dig.  SS  117,  120.] 

4.  Bbokebs  «i=»50— Right  to  CoMncNeATioN— 

StNDICATE  AB  PCBCHASEB  —  SlONATUBB  OF 

A  broker  who  produces  a  syndicate  as  pur- 
chaser within  the  time  fixed  is  not  entitled  to  fiis 
commiRsion  where  only  one  of  the  members  of 
the  syndicate  bad  signed  the  syndicate  agree- 
ment prior  to  the  ezpLration  of  the  broker's 
agency. 

CEd.  Note^Fnr  other  cases,  see  Brokers,  Cent 
DigTl  68.] 

6.  Bbokebs  ^»86(8)— Compbhsation— £!zoebb 
OVEB  Owneb's  Pbicb— Tebms  of  Payment. 
Where  a  broker's  compensation  was  to  be 
tbe  sale  price  In  excess  of  a.  fixed  sum,  and  the 
terms  of  the  sale  negotiated  by  him  provided  for 
the  payment  of  the  excess  over  the  stipulated 
sum  by  notes,  some  of  which  were  secured  by  a 
second  mortgage  and  others  unsecured,  the  bro- 
ker cannot  recover  from  the  owner,  for  the  lat- 
ter's  refuMl  to  make  the  sale,  tbe  full  amount 
of  the  excess,  without  proof  that  tbe  notes  there- 
for would  have  been  worth  tlieir  face  value. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  I  117.] 

6.  Bbokbbs  ^57(1)  —  Right  to  Cohpbnsa- 

TZON— TBBHS  or  SaIA— OONTBAOT-^TXSrAC- 

Tioir  OF  Pubohaseb'b  Attobnit. 

An  agreement  by  a  purchaser  to  purdiase  if 
the  abstracts  showed  title  to  the  satisfaction  of 
the  parcbaser's  attorney  is  not  a  performance  of 
the  BnAer's  agreement  to  sell  on  specified  terms, 
which  made  no  reference  to  abstracts,  since, 
while  a  condition  that  the  vendor  will  convey  a 
merchantable  title  would  be  implied,  tbe  agree- 
ment to  satisfy  the  purchaser's  attorney  in  ef- 
fect leaves  to  tiie  purchaser  the  determination  of 
wfaettier  the  contract  shall  become  binding. 

tBd.  Note.— For  other  caiea,  aee  Broken,  Cent 
S-  II  66.  67,  72.] 

Oarrigues,  J.,  dissenting,  and  Hill,  J.,  dlsaent- 
ing  in  part 

Eq  Banc.  Error  to  District  Court,  Poeblo 
County ;  C.  S.  Essex,  Judge. 

Action  by  Henry  O.  Morris  against  R. 
F.  Weitbrea  Judgment  for  the  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded, with  directions  to  dismiss  the  com- 
plaint. 

M.  Q.  Saunders  and  E.  F.  Chambers,  both 
of  Pneblo,  for  plaintiff  in  error.  John  H. 
Voorhees,  of  PQeblo.  and  Bdwaid  O.  Stlmson, 
and  Lawrence  Lewis,  botb  of  Denver,  for 
defendant  in  error. 

TEUiBB,  J.  Tbe  defendant  In  error  re- 
covered a  jadgment  against  plaintiff  In  er- 
ror for  f^OOO,  as  a  broker's  commiaslon  on 
a  sale  of  real  estate. 

The  complaint,  In  ^t^t  la  designated  as 
a  first  cause  of  acUcm,  alleges  that  the  de- 
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fendant,  prior  to  the  8d  day  of  April,  1909, 
appointed  flie  plaintiff  his  agent  "to  find  t 
purdbAser  and  to  sell  and  diqioee  of '  tbe  3 
B  randi  owned  by  the  defendant;  that,  on 
said  8d  day  at  April,  tbe  defendant  entered 
Into  a  written  contract  as  follows: 

"Pueblo,  Oolo.,  AprU  8,  1909. 

"Henry  O.  Morris,  Pueblo,  Colo.— Dear  Sir: 
I  am  in  receipt  of  your  letter  of  ilarch  31st 

"I  undertake  not  to  withdraw  the  agency  for 
the  sale  of  the  property  (the  3  R  Ranch)  from 
you  without  giving  you  at  least  tiiirty  days' 
nodee. 

"The  terms  upon  which  the  property  la  to  be 

sold  are: 

"1.  I  am  to  receive  the  amount  of  $80,000  aa 
stated  by  you,  without  any  commission  or  oth- 
er deductions. 

"2.  Tbe  terms  are  to  be  at  least  ¥25,000  cash 
on  delivery  of  deed,  deferred  payments  to  be  evi- 
denced by  notes  of  Hubstantially  even  amounts, 
running  not  to  exceed  two,  three,  and  four  yeais, 
with  interest  at  6%  per  annum,  payable  semian- 
nually, said  notes  to  be  secured  by  first  mort- 
gage trust  deed  on  the  property. 

'*3.  As  you  are  to  receive  your  compensation 
from  the  purchaser  or  puTcfaasers  by  means  of 
an  increased  price  over  ttie  price  I  am  to  re- 
ceive, you  are  to  so  conduct  all  negotiations  for 
sale  and  transfer  of  tbe  property  as  to  fuUy  pro- 
tect me  from  any  and  all  daims,  on  the  part  of 
said  purchaser  or  pnrcliaBers,  and  agents  and 
other  pwsons  who  may  be  interested,  or  claim  to 
l>e  interested  in  the  sale ;  and  such  matters  and 
their  sufficiency  shall  be  subject  to  my  approraL 

"If  this  is  In  accordance  with  your  understand- 
ing of  our  arrangement  please  signify  the  same 
by  siraing  the  statemait  l>elow. 

"Sours  very  truly,         R,  F.  Wcltbrec. 

"Henry  O.  Morris. 

"Tbe  above  la  a  correct  statement  of  our  ua> 
derstanding.  Henry  O.  Morris." 

It  Is  further  alleged  that  by  a  subsequeut 
writing  the  term  of  said  agency  was  limited 
to  expire  at  midnight  on  August  19,  1900, 
and  that,  on  the  18th  of  August,  1909,  the 
plaintiff  "found  a  purchaser  for  said  ranch, 
the  same  being  and  constituting  a  syndicate 
composed  of  S.  B.  Rohrer,  of  Topeka,  Khd.. 
J.  E.  Gaugher,  of  Rocky  Ford,  Colo.,  W.  P. 
McCafiferty,  of  Pueblo,  Colo.,  and  Hume  I-ew- 
Is,  of  Pueblo,  Colo,,  and  at  said  time  the 
Bald  purchasers'  were  ready,  able,  and  willing 
to  purchase  said  ranch  upon  the  terms  as 
dxed  by  the  said  contract  of  agency,  and  at 
the  price  of  $125,000  (the  payment  of  $S0,- 
000  of  said  purchase  price  to  be  made  ui>ou 
the  terms  of  said  contract  of  agency) ;  that 
the  fact  of  tbe  procuring  of  a  purchaser 
ready,  able,  and  willing  to  buy  said  3  B 
ranch,  together  with  the  fact  that  the  pur- 
chaser was  a  syndicate,  represented  by  Hume 
Lewis,  of  Pueblo,  Colo.,  was  communicated  to 
said  W^tbrec  on  the  18th  day  of  Aogust 
1909";  and  that  said  defendant,  oa  tbe 
28th  of  August,  1909,  "refused  to  carry  out 
said  contract  of  agency  or  to  comply  with 
the  terms  thereof,"  and  has  ever  since  so 
refused,  etc;,  by  reason  whereot  It  la  al- 
leged : 

"The  plaintiff  has  been  deprived  of  the  part 
of  the  purchase  price  coming  to  him  over  and 
shove  ute  $80,000  to  be  paid  to  the  said  Weit- 
brec,  to  his  dsnage  in  the  snm  of  $46,000.** 
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The  onnplaliit  contained  two  other  cavaes 
ot  action,  but  as  they  were  eliminated  by 
tbe  court  without  objectton  by  the  plaintiff, 
they  need  not  be  considered. 

Tbe  defendant  attadied  tlie  oomplalnt 
motion  to  separate,  which  was  overruled, 
and  by  motion  to  strike  a  consldfiffable  por- 
tion ot  the  several  causea  of  action.  Al- 
though the  motion  was,  as  to  many  allega- 
tions, clearly  well  taken,  it  ma  oTerroled. 
Tbe  defendant  then  flled  a  general  demurrer 
to  the  first  cause  of  action,  as  well  as  spe- 
cial demurrers  to  tbe  others,  all  ot  which 
were  overmled.  The  defendant  answered,  ad- 
mitting the  agency,  denying  that  a  sale  had 
been  made,  or  a  purchaser  found,  and  alleg- 
ing that  the  sale  agreouent  with  Lewis  was 
not  made  In  good  faith,  but  with  tbe  iBteat 
to  extend  the  term  of  the  agency. 

[1]  The  trial  court,  In  overruling  a  motion, 
made  by  defendant  at  the  be^milng  of  the 
trial,  to  exclude  all  evidence,  on  the  ground 
that  no  cause  of  actkm  was  stated  In  the 
complaint,  said: 

The  court  is  of  the  opinion  that  If  there  Is 
any  cause  of  acti(m  here  at  all,  it  Is  a  cause  of 
action  for  a  straJfrht  broker's  comnuBsion,  and 
that  all  matters,  except  what  goes  to  establish 
the  affirmative  and  negative  of  the  duties  of  a 
real  estate  broker  ander  his  employment  to  find 
within  the  time  limited  a  purdiaser  or  ptirchaa- 
ers  ready,  willing,  and  able  to  buy  upon  pre- 
■cribed  terms,  are  ontside  of  the  wues  of  this 
case:  and  the  court  bdieves  that  the  evidwce 
should  be  so  restricted.** 

As  thus  limited  to  tbe  flrst  cause  of  ao- 
tlon,  the  complaint,  if  any  cause  of  action 
could  be  spdied  out  from  it,  was  for  damages 
for  breach  of  contract;  and  its  language, 
especially  the  prayer  for  Judgmrait,  shows 
that  it  was  so  totended.  And  that  Is  the 
only  action  which  could  be  brought  on  the 
facts  alleged.  Gregg  t.  Loomls,  22  Netk  174, 
84  N.  W.  35S. 

[1]  The  plaintur  having  pleaded  an  «nplQy- 
ment,  not  merely  to  find  a  pundiaser,  but  "to 
sell  and  dispose  of"  the  ranch,  and  having 
confirmed  this  allegatitm  by  setting  out  tbe 
agency  contract  of  April  3d,  wfai(di  created 
an  agency  to  sell,  a  cause  of  action  was  not 
pleaded  by  alle^ng  merely  the  finding  of 
a  purchaser  ready;  witling,  and  able  to 
purchase.  Nottiing  less  than  an  allegation 
of  an  actual  sale  would  make  the  complaint 
■nfflctent.  The  court  erred,  tlueretfore.  In 
crverruUng  the  general  demurrer  to  the  first 
cause  of  action. 

tS]  The  eooit  erred,  also,  in  not  granting  a 
new  trial,  for  the  reason  that  tite  evidence 
atkowed  neither  a  sale,  nor  the  finding  of  a 
puTduum  ready,  willh^.  and  able  to  buy, 
wtaldi  waa  necessary  on  the  court's  theory  of 
the  case.  The  case  was  tried  upon  the  the- 
ory, sivgested  by  tiie  court,  that  the  idain- 
tUTs  cause  of  action  was  fOr  a  commlaalTO 
for  finding  a  pnrdmaer. 

Defendant  fa  error  relies  upon  a  contract 
between  Mmselt  claiming  to  act  as  agent  £oi^ 
Wtitt»ec,  and  Home  Lewis,  to  prove  that 
be  rvodooed  a  purchaser,  but  an  examlnn- 
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tlon  of  said  contract  disdoaes  that  it  pur^ 
ported  to  be  an  agreement  to  sell  to  Lewis 
Willi  no  reference  to  a  syndicate. 

Both  tbe  telegram  and  the  letter  of  Mor- 
ris to  W^tbrec,  inflormlog  him.  of  this  con- 
tract, stated  that  a  sale  had  been  made  to 
Lewis  representing  a  syndicate.  The  names 
of  the  persons  constituting  such  syndicate 
were  not^  however,  stated,  and  we  have  pre- 
sented to  vs.  therefore,  a  case  In  which  a 
claim  tor  a  coDimls8i«i  Is  made  tor  produc- 
ing a  buyer  without  the  vendor's  having 
been  advised  who  the  buyer  was.  In  Oei^Ui^ 
V.  Haskln,  141  N.  Y.  514.  86  N.  S3.  601,  it  was 
held  that  tbe  principal  Is  entiaed  to  know 
the  name  of  the  buyer,  and,  so  long  as  there 
is  uncertainty  aa  to  that,  the  broker  is  not 
entitled  to  a  commission.  In  that  case,  the 
buyer  was  a  syndicate  but  Its  membws  wen 
not  definite  named  to  tbe  vmdor,  and  the 
court  held  that  the  vendor,  not  knowing  tbe 
purchasers'  names*  waa  not  liable  for  a 
commlaslmL 

[4]  But  the  objection  to  the  Judgment  in 
tills  case  need  not  be  put  on  that  gnmnd 
alone.  The  evidence  shows  that  only  <Hie 
of  the  persima  named  in  the  complaint  aa 
members  of  Uie  purdiaslng  syndicate,  i.  &, 
McCalferty,  had  signed  an  agreement  to  be- 
come such  a  member  at  the  time  the  notice 
was  s^ren  to  Weltbree  of  the  sale ;  that  la, 
on  August  18th;  nor  waa  it  shown  that 
there  was  at  that  date  a  binding  agreement 
of  any  kind  tor  the  purchase.  Oaugber, 
named  In  the  ctunplalnt  as  a  member,  never 
dgned  anything,  nor  paid  anything;  Mor- 
ris simply  said  that  Gaugher  agreed  to  go 
into  the  syndicate  Lewis  signed  nothing; 
and  Rohrer,  who,  counsel  for  defendant  In 
error  would  hate  the  court  believe  agreed 
to  make  the  purchase  alone,  never,  prior 
to  August  20th,  agreed  to  buy  anything  or  to 
become  a  member  of  the  syndicate.  The  near- 
est he  came  to  it  was  In  bis  telegram  of 
August  5th  (Exhibit  J)  in  which  he  says: 

"On  return  will  inspect,  and  if  everything  la 
satisfactory,  will  take  %  or  all  as  per  our  un- 
derstandinff.** 

This  was  no  agreement  to  purchase,  but  a 
promise  to  purchase  If,  on  examination, 
things  were  satisfactory.  On  August  20th  or 
21st,  he  signed  a  subscription  agreement  to 
contribute  three-fifths  of  the  ¥60,000,  pro- 
posed to  be  raised  to  carry  out  the  deal.  This 
indicate  agreement,  signed  after  midnight 
of  the  19th  of  August,  though  dated  back  to 
tbe  ISth,  waa  not  evidence  of  an  agreement 
within  the  time  limited  for  the  sale,  even 
though  It  were  otherwise  unobjectionable. 
Nor  Is  there  any  evidence  that  the  sum  of 
$Q,000,  recited  in  the  Lewis-Morris  contract 
as  paU,  was  paid  at  all,  It  that  is  important. 
McOafferty  put  up  his  cbeck  tor  91,000,  but 
it  is  not  shown  that  the  check  was  good.  A 
draft  for  |3,000  was  drawn  on  Bohrer  <m  tbe 
IStb  of  August,  tor  which  he  later  snbstl- 
tnted  his  Sieck  for  said  sum,  but  the  evidence 
does  not  show  upon  what  bank  It  was  drawn. 
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and,  natDrally,  Oiere  ls  do  eridetice  as  to  the 
value  of  the  check.  Lewis  drew  a  draft  uptm 
an  Indtvidual,  but  tbere  ia  no  evidence  Uiat 
It  was  accepted,  or  Qiat  tbe  indiTidaal  was 
able  or  wUUng  to  pay. 

Tbe  syndicate  agrennait  signed  by  Boairer 
and  McCafferty,  reapecllTely,  provided  for 
payment  of  the  balance  of  80  per  cwt.  In 
oaa  case,  and  90  per  emt  in  the  oihn,  on 
demand  by  Lswls,  after  his  attorn^  were 
satisfied  with  the  tttl^  but  not  earllev  than 
30  days  after  snch  dan  and.  Manifestly,  sodi 
an  agreemtot,  even  if  the  indicate  had  been 
folly  formed  within  the  time  limited  for  the 
sele^  would  not  constitute  a  pnndiase  in  ao- 
eordance  with  the  terms  offered  by  the  ven- 
dor. 

tC]  Tbs  evldoice  shows  that  no  sale  was 
made  for  «12B,O00i  UcOaff«rty  testtfled  that 
$1,000  was  all  he  was  to  pay.  The  balance  <st 
his  9BtOOO  svbecilptlon  was  to  be  assumed  by 
Lewis.  Bohrer  wbb  to  have  928,000  as  a  com- 
mission, and  Lewis  yi0,000»  and  was  to  turn 
It  In  on  the  so-called  porclmBe  price,  leaving 
<mly  fl2,000  comndsalini  to  Morris.  Tbia,  It 
anwars,  was  to  be  evldoiced  by  notes,  wheOi- 
er  secured  on  the  land  Is  not  certain,  and 
that  $25,000  was  to  be  evidenced  unse- 
cured notes.  Tbere  Is  testimony  that  tbe 
notes  for  $20,000  were  to  be  secured  by  a 
second  mortgage  on  the  ranch.  Who  was  to 
have  these  secured  notes  does  not  appear.  If 
the  $12,000  cf»nlng  to  Morris  was  a  part  of 
the  $26,000  In  unsecured  notes.  It  cannot  be 
said  that  he  would  have  ever  In  fiict  received 
that  sum;  nor  can  It  be  known  what  part 
of  It  he  would  have  received,  If  any.  If  It 
was  a  part  of  the  $20,000,  secured  on  the 
raneb,  there  Is  the  same  difficulty,  since  there 
Is  no  evidence  that  tiie  ranch  was  worth  any 
considerable  sum  above  the  $80,000.  and  tbe 
first  mortgage  might  take  the  entire  pro[icrty. 
If  the  def  aidant  In  error's  position  Is  correct, 
he  would  be  entitled  to  recover,  not  what 
damages  he  actually  suffered,  bat  such  a  sum 
as  he  had  named  In  this  transaction  In  ex- 
cess of  the  vendor's  price,  regardless  of  the 
fact  that  such  excess  might  not  be  paid. 
The  judgment  makes  the  paper  profits  of  the 
parties  real,  though  they  were  prospective 
only,  and  highly  problematical  at  that. 

Again,  the  I«wis  contract  provided  for  a 
omveyauce  to  him,  while  the  subscription 
agreement  signed  Rohrer  required  the 
deed  to  run  to  him.  Rohrer,  then,  cannot  be 
regarded  as  a  member  of  the  syndicate  which 
was  buying  through  the  Lewis  contract,  even 
though  there  were  no  difficulty  In  the  fact 
that  he  signed  after  the  ageoc?  contract  had 
expired. 

Further,  there  is  absolutely  no  evidence  as 
to  the  ability  of  any  member  of  the  syndi- 
cate, except  McCaCferty,  to  buy.  The  testi- 
mony falls  far  short  of  that  required  to  show 
eucb  ability  and  readiness  to  buy  as  would 
entitle  a  broker  producing  a  buyer  to  a  ccon- 
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[6]  It  Is  further  to  be  noted  Qiat  the  so- 
called  sale  agre«nent  made  provision  for  the 
furnishing  of  abstracts  and  for  time  In  which 
to  examine  tbem,  all  of  -wbSxA  pnrUns 
were  wholly  unauthorised  by  the  agmcy  coa- 
tract  of  April  3d. 

Bvery  sale,  unless  otb^wlse  stipulated,  to 
upon  the  implied  condition  that  the  vendor 
will  ctmver  a  menduintable  title.  £C  he  can 
do  that,  he  may,  uudw  proper  clvcnm8tuH3e% 
compel  performance  by  the  buyer,  or  recover 
damages  tor  nonperformance.  XC,  htrmmx, 
the  vendee  is  bound  to  buy  only  In  case  Ihs 
title  Is  satls&etory  to  his  attMU^,  he^ls  al- 
ways at  liberty  to  defeat  tb»  contract  hf  his 
attorney's  finding  that  the  title  la  not  satlsCao 
tory  to  him.  Whether  or  not  a  title  Is  mer^ 
diiantable  may  be  determined  by  the  courts; 
a  finding  by  an  individual,  where  a  quesUoa 
la  submitted  to  him  for  determination.  Is  an 
act  whidi  only  he  can  omtroL  It  Is  binding 
In  the  absence  of  fraud  or  mistake.  9  Oye. 
617;  Keeble  v.  Bladt,  4  Tex.  00;  O'Relly  v. 
Kerns,  52  Fa.  214. 

In  NofSlnger  v.  Ring,  71  Hb.  140,  86  Am. 
Bep^  466,  It  Is  h^  that.  In  the  ahsenoe  of 
fraud,  the  dedslm  of  one,  agreed  upon  be- 
tween the  parties  to  an  executory  contract 
of  sale,  to  determine  whether  the  goods'ofl^ 
ed  conformed  to  the  reiiulremratB  of  tike  coo- 
tract,  la  binding. 

Where  a  sale  Is  made  on  edition  that 
the  thing  sold  be  satlsftictory  to  the  buyer, 
Oie  rule  Is,  according  to  tbe  weight  of  au- 
thority, that,  if  the  buyer  Is  honestly  dissatis- 
fied. It  Is  Immaterial  that  he  ou^t  to  be  sat- 
isfied and  tb&t  his  dlssatlsftictlon  is  unrea- 
sonable ;  this  for  the  reasm  that  the  law  will 
□ot  make  contracts  for  people  sni  Juris.  35 
Oyc.  22a 

We  are  of  the  opinion  that,  upon  the  facts 
alleged  in  the  complaint  and  the  facte  In  evi- 
dence, the  .plaintiff  was  nether  entitled  to 
recover  damages  for  breadi  of  contract; 
which  was  clearly  his  proper  action,  nor  for 
a  Invker's  commission.  He  neither  sold  the 
property,  nor  produced  a  buyer  tberefbr. 

For  the  errors  above  indicated,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded  to 
the  district  court,  with  directions  to  d^ff"*'"^ 
Judgment  reversed. 

HILL,  J.  (concurring  specially  in  the  re- 
versal only).  I  concur  in  the  condluslon  that 
the  judgment  must  be  reversed  uptm  account 
of  the  amount  of  damages  awarded  to  the 
plaintiff,  but  I  cannot  agree  that  the  com- 
plaint falls  to  state  any  cause  of  acttwi*  and 
for  that  reason  that  the  action  shoBld  be 
dismissed. 

GARRIOUES,  J.  (dissenting).  About  No- 
vember 1,  1908,  Weitbrec  placed  his  8  R 
ranch,  including  appurtenant  water,  ditch, 
and  reservoir  rights,  in  the  hands  of  Morris, 
a  reel  estate  agwt  at  Pu^o,  for  sale  at 
$125,000,  from  which  Weitbrec  was  to  be  paM 
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fSSiOOO  la  oftBh  and  fBSfiOO  In  notes 'aeciimd 
by  flxst  mortgacEO  lien  on  the  proper^  and 
UmtIs  mi  to  hare  all  the  pordiase  price 
above  980,000  as  his  ccKnpensatlon.  His  ef- 
fort to  find  a  pnrduuer  were  extaulve,  and 
Hai«h  81, 1900.  he  wrote  Wettbrec  regarding 
the  agency  (Exhibit  B): 

"Mj  onderstanding  u  to  my  ag«iiC7  for  the 
sale  of  the  3  R  ranch  is  as.  follows:  I  am  the 
sole  agent  for  the  sale  the  ranch,  on  the  fol- 
lowing tenAa:  Price  of  rancli  net  to  joa  $80,- 
OOO;  tenns  of  sale  not  leas  than  $25,000  caah 
when  dee<Is  and  abstracts  are  completed,  said 
deeds  and  abstracts  to  be  furnished  by  yon,  bal- 
ance .of  purchase  price  to  be  secured  by  notes 
secured  by  deed  of  trust  on  the  entire  property, 
interest  on  said  notes  to  be  6  per  cent,  per  an- 
num. No  agreement  as  to  dates  of  the  notes. 
The  above-described  agency,  to  be  terminated  by 
yoQ  at  any  time,  thirty  (30)  days'  notice  to  be 
given  me  of  the  termination  of  my  agency.  You 
to  render  me  ev^  assistance  in  your  power  in 
furthering  <^  sale  with  any  party  or  parties  fur- 
nished h7  this  office:  I  to  make  my  profit  on  the 
above  sue  above  die  net  sum  to  yon  of  $80,000. 
It  is  understood  by  you  that  I  am  atartiag  this 
sale  at  |126,000." 

April  8, 1900,  W^tbrec  answered  as  toUowv 
(Kxhlblt  C)>  called  the  agency  agre^ent: 

"I  am  in  receipt  of  your  letter  of  Mch  Slat. 

"X  undertake  not  to  withdraw  the  agency  for 
the  sale  of-  the  property  (tbe  8  R  ranch)  from 
you  without  giving  you  at  least  thirty  days'  no- 
tice. 

"The  terms  upon  which  tbe  property  ii  to  be 
■sold  are: 

"1,  I  am  to  receive  tbe  amount  of  $80,000  aa 
stated  by  you*  without  any  commission  or  other 
dfldnction>i 

"2.  The  terms  are  to  be  at  least  $25,000  cash 
on  delivery  of  deed,  deferred  payments  to  be 
evidenced  by  notes  of  substantially  even  amounts, 
ruaning  not  to  exceed  two.  tliree  and  four  years, 
with  Interest  at  6  per  cent  per  aaanm.  payable 
semlannualir,  aafd  notes  to  be  seeured  by  Snt 
mortgage  trust  deed  on  tbe  property.  ■ 

"3.  As  yoa  are  to  receive  yoor  compensation 
from  tbe  purchaser  or  purchasers  by  means  of 
an  increased  price  over  the  price  I  am  to  re- 
ceive, you  are  to  so  conduct  all  negotiationB  for 
sale  and  transfer  of  the  properly  aa  to  fully 
protect  me  from  any  and  all  claims  on  the  part  of 
•aid  purchaser  or  purchasers,  and  agmta  and 
other  pencHis  who  may  be  interested;  or  claim 
to  be  interested  in  the  sale;  and  inch  matters 
and  their  sufficieocy  shall  be  subject  to  my  ap- 
proval. 

"If  tills  Is  in  accordance  with  yoor  nnderstaad- 
Ing  of  our  agreement,  please  sipilfy  the  same  by 
siting  the  statemeat  oelow." 

To  whk^  Morris  added  orer  his  slgnatore: 
'The  above  Is  owrect  statement  of  ow  nndn>- 
Btanding/' 

April  8,  190^  Weltbrec  wrote  Mrarls  (Eiz- 
Ublt  D)  as  fbUows: 

"I  find  <m  examination  of  the  leoivds  at  state 
engineer's  office  that  our  filings  are  as  ftdlows: 

"1.  San  Carlos  reservoir,  by  R.  F.  W.  &  J.  N. 
C.  Aug.  29^  '01.   10.178  acre  feet 

"2.  San  Carlos  reservoir,  by  B.  F.  W.  &  J.  N. 
C,  Feb.  13.  '02.   17.838  feet 

"These  are  my  locations  crossing  the  canyon 
at  the  lower  part 

"3.  The  8  R  reservoir  Mo.  1.  By  the  Soutii 
Beulah  Land  &  Reservoir  Co.,  J.  E;  Riser, 
Secy.,  Dec.  11,  '03. 

"Tbe  filing  was  in  the  interest  of  Rizer  and  Ms 
associatee  and  with  our  consent  He  will  trana- 
fer  to  us  if  necessary.  This  is  tbe  Upper  Canon 
■nrvey  by  Kelly  and  has  capacity  of  acre 
feet^ 
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''Kelly's  Lower  Canon  survey  was  not  filed. 

'*l%e  law  baa  no  provision  about  forfeiture  and 
the  filings  are  good  unless  other  rights  based  on 
more  mtk  and  greater  diligence  intervene. 

"As  I  heud  nothing  from  you  by  phone  yester- 
day and  have  had  no  utter  to-day  I  assume  there 
are  no  new  devdopmenta.*' 

Bfay  11,  1909,  Weltbrec  wrote  Morris  (Sz- 
hlUtE): 

"The  inclosed  is  all  I  can  find  In  stats  mgl- 
neer's  office.  No  date  In  thdr  copy,  but  it  Is 
of  Dlst  Court,  Pueblo." 

The  letter  contained  a  memorandum  of  the 
water  rights  and  filings  appurtenant  to  the 
ranch. 

May  17,  1900»  Morris  wrote  Weltbrec  (Ex- 
hibit n: 

"Mr.  Wall  has  finished  tbe  survey  of  the  reser- 
voir and  dam,  meaning  the  reservoir  next  to  the 
bouse.  He  has  not  pliUted  It  y^  but  will  do 
this  work  this  week.  He  seems  to  be  much  en- 
couraged, and  believes  Us  report  will  be  favor- 
able. 

"I  received  your  letter  containing  copy  of  the 
decree  of  the  St  Charles  ditch,  and  have  handed 
aame  to  Mr.  Dougan.  Bverythintc  is  in  statu 
auo  at  the  present  time  until  Mr.  Wall  gets 
throu^  bis  w(n>k.  I  will  keep  yoa  posted." 

Jnly  16,  1900,  Weltbrec  wrote  Morris  (Ex- 
hibit H}: 

"In  accordance  with  your  written  understand- 
ing of  April  8,  '09,  I  hereby  give  you  the  re- 
quired notice  that  yonr  agency  for  sale  of  tbe  8 
R  randi  will  terminate  on  the  expiration  of 
30  days  from  your  receipt  of  this  letter. 

"Please  acknowledge  receipt  by  return  mail 
that  there  may  be  no  misunderstanding  between 
us. 

"I  desire  to  add  that  I  have  no  complaint  to 
make  of  yonr  effort  to  sell,  and  what  I  may  be 
willing  to  do  at  the  expiration  of  the  30  days  is 
a  matter  for  eonaideratitm  then,  if  you  have  not 
sold  by  that  time." 

August  10,  1909,  Wrftbrec  was  In  Morris* 
office  at  Pueblo,  where  the  following  Inatru- 
ment  was  signed  by  them  (ExhlMt  K): 

"It  is  understood  and  agreed  between  Henry 
O.  Morris  and  R.  F.  Weltbrec  that  the  exact 
time  of  termination  of  the  agency  of  Morris 
for  sale  of  3  R  ranch  is  midnight  August  19, 
1909.  Reference  is  hereby  made  to  Weltbrec's 
letter  to  Morris  dated  July  18.  1900,  and  Mwris 
letter  to  Weitbrec  dated  July  20,  1900." 

Afterwards  and  during  the  same  day,  Au- 
gust 10th,  Weltbrec  delivered  to  Morris  (Ex- 
hibit L): 

"Referring  to  our  conversation  to-day  I  hereby 
agree  that  your  agency  fat  sale  ot  the  3  B  randt, 
as  heretofore  expressed  In  writing,  riiaU  be  ex- 
tended to  midnight  August  25,  1900.  and  with- 
out any  further  notice  terminate  at  that  time, 
instead  of  at  midnight  August  19,  1900;  pro- 
vided, however,  that  if  you  consonunate  a  sale 
after  midnight  Aug.  19,  1909,  and  before  mid- 
night Aug.  25,  1900,  the  price  to  me  shall  be 
$90,000  net  free  of  all  commissions  and  other 
claims  instesd  of  $80,000.  All  other  terms  ot 
your  agency  remain  unchanged." 

Indorsed  by  Morris: 

"The  above  complies  in  all  respects  with  all 
of  our  understandings  in  regard  to  my  agency." 

August  13, 1909,  after  returning  to  Denver, 
before  starting  for  Pennsylvania,  Weltbrec 
wrote  Morris  as  follows  (Exhibit  M): 

"I  shall  leave  on  the  Burlington  10  a.  m. 
Sunday  Instead  of  2:50  p.  m.  and  If  trains  are 
on  time  sfaall  be  in  Chicigo  4UI0  Pk  n.  Monday 
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and  Pgh.  ^:S0  p.  m.  Tuesday.  I  wu  •aipriaed 
to  find  7our  attitude  the  other  day  tliat  of  'put- 
ting up  to  your  attorney'  the  question  of  who 
should  -have  any  earnest  money  that  might  be 
paid  by  a  purchaser.  In  our  dealings  I  have  not 
theu«ht  it  jpecessary  to  consult  an  attomeiy. 

"If  I  have  inodv^antly  allowed  you  to  think 
that  any  other  temu  of  payment  than  those  ex- 
pressed In  writing  between  us  would  be  consid- 
ered by  me,  I  wiwi  now  to  correct  that  impres- 
sioD  and  to  disavow  any  such  intention.  I  have 
no  opinion  as  to  your  authority  to  collect  and 
keep  in  your  control  any  earnest  money  nor  of 
the  bindins  efFect  of  such  action, 

"I  have  hesitated  to  write  you  on  this  subject, 
but  your  remark  above  alluded  to  was  a  dis- 
tinct abotk  to  me. 

"Wlsbinr  you  snecen  In  7onr  efllort  to  sell,  I 
am." 

Ai^ust  iSQi,  BCorrls  entered  Into  ttie  tol- 
lowlng  agreement  wltb  Hume  Lewis  (SzbiUt 
N),  called  "selee  agreraient": 

"This  agreement  made  and  entered  into  this 
18th  day  of  August  A.  I>.  1900,  by  and  between 
Henry  O.  Morris  as  agent  for  R.  F.  Weitbrec, 
and  Hume  Lewis,  witnesseth:  That,  whereas 
under  and  by  virtue  ot  a  certain  aceuey  agree- 
ment by  and  between  said  Writbrec,  as  owner 
of  the  Three  R  ranch,  situate  in  Pueblo  county, 
Gcdorado,  comprising  4,963  acres,  more  or  less, 
and  said  Morris,  authority  is  given  said  Morris 
to  make  sale  of  said  property  conditioned  on 
the  payment  by  vendee  of  at  least  ¥2S,000  in 
cash  on  delivery  of  deed,  deferred  payments  to 
be  evidenced  by  notes  of  substantially  even 
amounts  running  not  to  exceed  two,  three  and 
four  years,  with  interest  at  6%  per  annum,  pay- 
able semiannually,  said  notes  to  be  secured  by 
first  mortgage  trast  deed  on  the  property;  and 
whereas  said  Lewis  hereby  agrees  to  purchase 
said  property  under  the  terms  of  the  said 
agency  agreement  and  the  said  H(^s  agrees 
to  sell  the  same  to  said  Lewis  und^  the  terms 
tiiereof;  and,  whereas  said  Lewis  has  paid 
over  to  said  Morris  as  said  agent  the  sum  of 
$5,000  as  earnest  money  to  be  applied  by  said 
Morris  as  said  agent  as  part  of  a  first  payment 
of  150,000  on  delivery  of  deed,  receipt  of  which 
sum  of  $0,000  is  hereby  acknowledged  by  said 
Morris  as  said  agent:  Now  therefore,  it  is 
understood  and  agreed  that  the  purchase  price 
of  said  Three  R  ranch,  comprising  4,06S  acres, 
more  or  less,  situate  in  Puebkt  county,  Colorado, 
together  vnth  decreed  water  rights  to  not  less 
than  203/,^  cubic  feet  of  water  par  second 
from  the  St.  Charles  river,  together  with  all 
that  interest  In  and  to  the  Bryson  ditch  and  the 
water  thereto  lielonging  to  the  Three  R  ranch 
appertaining;  ditches,  needgates,  flumes,  reser- 
vou  sites,  resnnroir,  flood  and  seepage  water 
filings,  for  whatever  purposes,  standing  in  the 
name  of  B.  F.  Weitbrec,  the  owner  of  the 
ranch,  or  in  the  name  of  others,  which  rights 
have  passed  to  said  Weitbrec  with  the  title  to 
the  land  or  have  passed  to  him  under  other  con- 
tract or  msy  pass  to  him,  for  whatever  pui^ 
poses  msde,  and  all  other  water  rights,  ditcnes, 
neadgates^  fiumee,  reservoir  sitetp,  reawvoir, 
flood  and  seepage  water  filings  for  whatever 
purposes,  on  the  St.  Oarles  river  owned  or 
controlled  by  said  R.  F.  Weitbrec  or  appertain- 
ing to  said  ranch,  together  with  all  the  build- 
ings, fences,  and  other  improvements  on  said 
T&ee  B  ranch  situate  and  thereto  belonging, 
shall  be  the  sum  of  $125,000;  that  of  said  pur- 
chase price  of  $125,000  there  shall  be  paid  by 
said  Lewis  $25,000  in  cash  end  $25,000  in  notes 
acceptaUe  to  said  Morris  on  delivery  of  good 
and  suffident  warranty  deed  satisfactory  to  at- 
torneys for  vendee,  tf^ether  with  such  other 
contracts  or  agreements  as  may  be  necessary 
to  make,  to  the  satisfaction  of  attorneys  for 
vendee,  transfer  to  vendee  of  all  the  rights  and 
Intetesta  hereinabove  described;  that  of  the  dot' 
ehaae  priee  of  Oie  randi,  $126,000,  tbere  dun 
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be  deferred  payments  amonntlnf  to  $16,000 
evidenced  by  five  notes  for  $5,000  each  psyaUs 

<m  or  before  two  years  titer  date  at  deUvery 
and  acceptance  of  deed  satisfactory  to  attor- 
neys for  vendee;  five  notes  for  $6,000  each  pty- 
able  on  or  before  three  years  after  date  of  de- 
Uvery  and  aooqitance  U,  deed  satisfactory  to 
attorneys  tor  die  vendee;  five  notes  for  $5,000, 
each  payable  on  or  before  four  years  after  date 
of  delivery  and  acc^tance  of  deed  satisfactory 
to  attom^s  for  vendee;  eadi  and  all  <tf  said 
notes  to  bear  interest  at  6%  per  annum,  payable 
semiannnally,  each  and  all  of  said  nous,  ag- 
gregating $75,000,  to  be  secured  by  trust  deed 
or  deeds  on  the  property;  that  in  accordance 
with  said  agency  agreement  the  said  $25,000 
in  cash  Is  to  be  paid  over  bj  said  Morris  to 
said  Weitbrec,  ana  the  deferred  payments  mm- 
tioned  in  said  agency  agreonent  are  to  be  efi- 
denced  by  notes  of  substantially  evat  amounts, 
running  not  to  exceed  two,  three  and  four  yean, 
with  interest  at  8%  per  annum,  payable  semi- 
annually, said  notes  to  be  secured  by  first  mort- 

Ssge  trust  deed  on  the  property;  that  said 
[orris  as  said  agent  shall  with  all  reasonable 
diligence  secure  and  furnish  to  said  Lewis  fiill 
and  oompleto  abstracts  ot  title  in  snd  to  said 

Sn^iwty  for  examination  by  attorneys  for  ven- 
ee  and  such  abstra<^  shaU  be  made  to  the  sat- 
isfaction  <^  attorneys  for  vendee;  that  tor  ex- 
amination of  such  abstracts  of  title  by  att<»De^ 
for  vendee  said  Lewis  shall  have  such  reasonable 
time  as  may  be  necessary,  it  being  understood 
that  the  said  abstracts  of  title  must  be  sent  to 
attorneys  not  resident  in  Ccdorador  that  wboi 
title  shall  be  shown  to  the  satisfaction  at  at- 
torneys for  vendee,  good  and  sufficient  warranty 
deed  satisfsctory  to  attorneys  for  vendee,  to- 
gether with  such  otlier  contracts  or  agreements 
as  may  be  necessair  to  make,  to  the  satisfac- 
ti<»i  of  attorn^  for  vendee,  transfer  of  an 
the  rights  and  interests  herdnabove  described 
shall  be  prepared  and  execution  and  delivery 
thereof  shall  be  made  at  the  Mercantile  National 
Bank  of  Pueblo,  at  whidi  i^ace  vendee  shall 
at  tbe  same  time  make  his  payment  and  eie- 
cute  and  deliver  the  notes  and  mortgage  hereia- 
above  described;  that  said  Morris  agrees  to  re- 
turn to  said  Lewis  without  deduction  tbe  $5,000^ 
receipt  of  which  by  him  is  herein  scknowledged, 
in  the  event  tiiat  title  and  deed,  or  any  of  0» 
other  contracts  or  agreements  hereinabove  men- 
tioned, are  not  made  to  the  satisfaction  of  at- 
torneys for  vendee,  and  on  notice  by  said  Lewis 
to  said  Morris  to  that  effect. 

"In  witness  whereof  the  said  parties  hare 
hu^unto  set  their  hands  and  seals  the  day  and 
year  first  above  written." 

Before  this  Instrument  was  executed,  it 
was  submitted  to  P.  J.  Dougan,  an  attorn^ 
at  law,  tcr  his  apinoval,  who  xeplied  is 
writing  (Exhibit  F) : 

"The  contract  of  sale  appears  to  me  to  be  all 
O.  K.  and  within  the  powers  conferred  on  you 
as  agent.  The  terms  appear  to  be  fully  and 
exactly  set  forth." 

Tbe  same  day,  August  IStb.  Morris  sent 
the  following  telesram  to  Weitbrec  (Ex* 
hlblt  Q) : 

"Pueblo,  Colo.,  Aug.  18,  1909. 
"B.  P.  Weili>rec,  care  Fort  Pitt  Hotel, 
PittiArarg,  Pa.  I  have  this  day  sold  your  raock 
to  Hume  Lewis,  representing  a  syndicate.  CopT 
of  sale  and  omtract  and  receipt  in  maU.  Ac- 
knowledge receipt." 

And  the  same  day  mailed  tbe  Conowlng  let* 
ter  (Exhibit  B).  to  Wdtbrec  In  dopUcate.  g« 
to  Denver  and  one  to  his  Pittsburg  address; 

"Confirming  my  telegram  of  even  date  readtn 
as  foUows:^^  have  tbis  day  sold  yoor  noA 
to  Hume  Lewis  representing  a  syndicate.  OoeJ 
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of  sale  contract  and  receipt  in  mall.  Acknowl- 
edge receipt.' 

"I  b«K  to  advise  that  tlie  Three  B  ranch  was 
■old  to-^ay  to  Hume  Le<wiB  r^eKntisg  a  syn- 
dicate. I  inclose  you  berewitb  a  copy  o£  sale 
agreement  which  I  hope  you  will  find  satiBfac- 
tory.  Kindly  have  proper  abstracts  prepared 
fnmiahing  them  to  me  at  the  earliest  possible 
date." 

The  c<^y  mailed  to  tale  Denver  address 
was  received  inunedlately  on  his  return  on 
the  25tb  ana  on  the  28tli,  at  Pneblo  after 
a  conversatloii  witb  Morris  in  which  he  re- 
pudiated the  sale,  Weitbreo  wrote  blm  (Ex- 
hibit 1^,  as  followa: 

"I  acknowledge  receipt  of  your  telegram  of 
August  18tb,  addressed  to  me  at  Pittiriburg,  Fa., 
stating  that  you  bad  effected  a  sale  of  the  3 
B  ranch  to  Hume  Lewis,  who  represented  a 
syndicate.  I  am  also  In  receipt  of  your  favor 
of  same  date  addressed  to  me  at  Denver,  Colo., 
confirming  yonr  telegram,  and  incloBing  copy  of 
contract  or  option  entered  into  between  yourself 
and  Mr.  Lewis,  in  reference  to  sudi  wle.  Your 
letter  and  eoi^  of  the  proposed  omtract  or  <m- 
flon  was  recaved  by  me  at  Denver  on  the  26th 
inet.,  and  Immediately  upon  my  retam  from 
Kttaborg. 

"In  entering  into  this  agreement  you  exceeded 
your  aathori^  as  my  agent  and  have  attempted 
to  impose  upon  me  obligations  and  conditions 
whidi  you  had  no  right  to  do  and  assumed  to  gx< 
ercise  authority  beyond  the  rights  conferred  by 
your  agency  contract  under  date  April  3,  1009, 
and  the  extensitm  thereof. 

"Tou  are  respectfully  notified  that  I  decline 
to  rectvnize  the  agreemrat  or  to  be  bound  there- 
by, and  you  will  please  notify  Mr.  Lewis  and 
the  parties  whom  be  re|>resents  <^  my  refusal 
to  confirm  your  unan^orized  acts  in  die  pron- 
ises." 

At  Uie  same  time  defendant  wrote  Hume 
Xiowis  (E^bit  Z)  as  follows: 

•*I  am  in  receipt  of  a  telegram,  also  a  letter 
from  Mr.  Henry  O.  Morris,  advising  me  that 
he,  aiaumlpc  to  act  as  my  agent,  has  st^d  to 

Sn,  as  representative  of  a  syndicate,  what  is 
own  as  the  3  B  ranch,  in  Pueblo  count?. 
Mr,  Morris  has  likewise  forwarded  to  me  a  copy 
of  an  option  or  agreemMit  which  he  <daime  to 
have  entered  into  with  you  on  my  bebaU. 

"Tou  are  respectfully  notified  that  Mr.  Morris 
In  entering  Into  this  agreenient  exceeded  his 
power  and  authority  as  my  agent;  the  ccm- 
tract  or  option  was  and  is  wholly  unauthorized 
and  1  shall  and  do  decline  and  refuse  to  con- 
firm some  or  to  ratify  the  acts  ^  Mr.  Morris 
in  the  matter. 

"Mr.  Morris  was  constituted  my  agent  to  sell 
the  property  r^erred  to  upon  certain  limited 
and  restricted  conditions  set  forth  in  a  written 
BtaCemcot  and  as  above  stated  his  acts  in  en- 
tering into  the  contract  referred  to  on  my  be- 
half were  unanthwised." 

September  80,  1909,  Lewis  wrote  Weitbrec 

(Exhibit  A-1)  as  follows: 

"I  beg  to  call  your  attention  to  the  fact  that 
though  1  have  on  two  separate  occasions  here- 
tofore made  oral  demand  on  you  for  Uie  ab- 
stracts mentioned  in  the  contract  of  sale,  enter- 
ed into  between  the  undersigned  Hume  Lewis 
and  Heniy  O.  Morris  as  agent  for  you,  the  said 
B.  F.  Weitbrec  on  the  13th  day  of  August  1900, 
I  have  not  yet  received  said  abstracts.  I  here- 
by make  written  demand  upon  yon  to  deliver 
•aid  abetracts  to  me,  in  accordance  with  the 
terms  oi  said  contract  of  sale. 

*Tbe  undersigned  wishes  to  notify  you,  the 
aaia  R.  F.  Wd&rec,  that  he  is  ready,  willing 
and  able  and  will  continue  to  be  ready,  and 
wiDiBff  to  carry  out  each  and  every  psiit  of  said 
eoatcaet  o(  sals  ol  the  16th  4ay  •(  AvKost,  190a 


specified  therein  to  be  by  him  performed  and 
that  he  will  h<^d  you,  the  said  B.  F.  Weitbrec. 
to  a  strict  performance  by  you  of  each  and 
every  pert  ot  said  contract  of  sale  necified 
th^ein  to  be  done  on  yoor  part  by  you.*' 

Morris  claimed  that  he  had,  within  the 
time  fixed,  produced  a  purchaser  ready,  will* 
ing,  and  able  to  purchase  upon  Weitbrec*8 
terms  designated  In  the  agency  contract,  and 
upon  repudiation  of  the  sale  brought  this 
action  to  recover  the  $45,000  compensation 
he  claimed  be  would  have  earned  had  the 
sale  been  completed.  Tbe  complaint  contains 
three  counts,  but  tbe  case  was  submitted  to 
the  Jury  on  tbe  first  It  alleges,  in  sub- 
stance, that  plaintiff  Is  a  real  estate  agent 
at  Pueblo;  that  Weitbrec  owns  the  3  B 
ranch  in  Pueblo  county  containing  4,063 
acres,  together  with  appurtenant  water, 
ditch,  and  reservoir  rights;  that  about  No- 
vember 1,  1908,  defendant  appointed  plain- 
tiff bis  agMit  to  find  for  him  a  purchaser 
for  the  ranch.  It  then  sets  out  the  contract 
of  agency  dated  April  3, 1909,  Exhibit  C,  and 
alleges  that  plaintiff  diligently  set  about  to 
procure  a  purchaser  and  made  divers  and 
extensive  surveys  and  incurred  large  expense 
In  preparing  maps  and  plats  and  in  advertis- 
ing the  ranch  for  sale  and  entered  into  ne- 
gotiations with  divers  persons,  one  of  whom 
was  Hxune  Lewis,  acting  as  tlip  r^resenta- 
tlvo  of  a  syndicate  and  the  members  thereof 
for  the  purchase  of  the  ranch;  that  all  such 
acts  relative  to  the  negotiations  with  Lewis 
in  his  capacity  as  representing  a  syndicate, 
and  the  work  being  done  In  presenting  the 
ranch  for  sale,  were  communicated  to  Weit- 
brec; that  for  the  purpose  of  definitely  fix- 
ing the  terms  and  date  of  termination  of 
plalntlCfs  agency,  a  memorandum  dated  Au- 
gust 10,  1909  (Exhibit  L)  was  executed, 
which  Is  set  out  in  full.  It  then  alleges  that 
August  18,  1909,  plaintiff  found  a  purchaser, 
being  and  constituting  the  syndicate  repre- 
sented by  Hume  Lewis,  composed  of  S.  B. 
Rohrer,  of  Topeka,  J.  E.  Gaugher,  of  Rocky 
Ford,  W.  F.  McCafferty  and  Hume  Lewis  of 
Pueblo,  who  at  the  time  were  able,  ready, 
and  willing  to  purchase  the  ranch  upon  the 
terms  fixed  by  the  owner  at  the  agreed  price 
of  $125,000;  that  the  fact  of  finding  such  a 
purchaser,  and  that  the  purchoser  was  the 
syndicate  represented  by  Lewis,  was  com- 
muilicated  to  Weitbrec  August  18,  1909,  by 
telegram  at  Plttsbiu*g  (Exhibit  Q),  which 
was  received  by  him  the  morning  of  the  19th; 
that  notwithstanding  plaintiff  had  given  no- 
tice that  he  had  found  and  produced  a  pur- 
chaser, defendant,  on  August  28th,  refused 
to  complete  the  sale,  and  stated  he  would 
not  carry  out  the  contract  of  agency,  and  at 
all  times  since  has  cwstantly  refused  to 
complete  the  sale  or  convey  the  ranch  to 
the  purchaser;  that  for  a  long  period  of 
time  after  producing  such  a  purchaser  and 
ui>on  divers  occasions,  plaintiff  and  divers 
members  of  the  syndicate  requested  Weitbrec 
to  carry  out  the  «*onrr«et  <^  agaKy  and  cam- 
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I^te  the  sale  aiKl  ooayey  tbe  ranch  to  the 
pnrctaaser,  whldi  he  refused  to  do;  that  by 
reason  of  such  failure  and  refusal,  plalntUF 
has  been  deprived  of  all  the  purchase  price 
above  $80,000,  to  his  damage  In  the  sum  of 
(45,000. 

The  second  and  third  counts  are  like  the 
first,  with  the  additional  allegation  that  Au- 
gust 18,  1909,  plaintiff  entered  into  a  contract 
of  sale  (Exhibit  N)  with  Hume  Lewis,  repre- 
senting 8  syndicate,  which  is  set  out  in  full. 

The  ad  damnum  clause  recites  that  by  rea- 
son of  the  fact  that  plaintiff  was  to  receive 
all  the  purchase  price  over  |80,000,  and  by 
reason  of  Weitbrec'a  refusing  to  complete  the 
sale,  plaintiff  has  been  deprived  of  the  prof- 
Its  which  be  would  have  received  had  the 
sale  been  completed,  to  his  damage'  in  the 
sum  of  :H5,000. 

The  third  count  alleges  that  this  profit 
was  a  vested  charge  or  Interest  In  the  ran<A, 
and  asks  that  the  sum  be  Impressed  upon  it 
as  an  equitable  Hen. 

Defffldant  moved  to  compel  plaintiff  to 
separate  and  separately  state  the  different 
causes  of  action,  which  was  followed  by  a 
motion  to  strike  some  79  distinct  matters. 
This  was  followed  by  a  motion  to  make  the 
complaint  more  spedfic  In  some  42  partic- 
ulars. After  all  demurrers  and  motions  had 
been  overruled,  defendant  answered,  which. 
In  addition  to  denials,  admits  that  defend- 
ant recrfved  the  telegram,  also  the  letter 
containing  a  copy  of  the  sale  agreement. 

The  answer  then  alleges  that  the  Instru- 
ment (Exhibit  N)  was  entered  Into  as  a  re- 
sult of  and  In  furtherance  of  a  conspiracy 
between  plaintiff  and  Lewis  to  defraud  de- 
fendant; that  August  28,  1909,  he  disavow- 
ed the  sale  agreement  and  repudiated  plnln- 
tlfTs  authority  to  make  It;  that  plaintiff 
and  Ijewls  placed  the  document  on  record  to 
clond  defendant's  title,  which  caused  him  to 
commence  suit  against  them  to  remove  the 
doud ;  that  th^  answered  in  this  suit  claim- 
ing an  equitable  lien  upon  the  premises  by 
reason  of  the  sale  agreement ;  that  upon  the 
trial  of  that  case  the  court  quieted  the  title 
as  against  any  such  claim  that  they  or  ei- 
ther of  them  had,  whlc%  Judgment  is  res 
]udl«ta  of  all  claims  of  plaintiff  now  In  this 
suit,  and  for  which  reason  plaintiff  ought  not 
to  be  permitted  to  maintain  this  actttm. 

The  zepUcation  denies  the  conspiracy 
diarge,  and  al1(%es  that  the  sales  agreement 
waa  entered  Into  in  good  &lUi  for  the  pur^ 
pose  of  consummating  the  sale;  that  Weit- 
brec  had  been  fully  advised  before  of  all  the 
negotiations  surrounding  the  proposed  pur- 
chase of  the  pn^rty  by  the  syndicate  rep- 
resented by  Hume  Lewis,  and  with  the  In- 
dividual names  thereof;  denies  the  former 
action  is  res  judicata  as  to  idaintilTB  rights 
here,  for  the  reason  that  the  decree  in  the 
former  action  spedflcally  provides: 

"That  the  question  as  to  whether  the  defend' 
ants  (Morris  and  Lewiid  have,  or  either  of  them 
has,  any  rl^t  t»  maintaia  an  action  on  a  plain 


money  demand  against  the  plaintiff  mmb^ 
out  of  the  matters  and  things  set  xoitii  1b 
the  pleadings  ta  not  intended  to  be  and  la  aot 
detennhied  by  this  indgmokt.'* 

Deftadant  moved  to  strike,  some  82  dlf- 
taeat  pasaageB  from  the  replicatiim  and  to 
make  it  mon  mwiac  la  three  partlcolan,  aU 
of  which  were  overruled.  Defendant  thai 
moved  for  Judgment  on  tlw  pleadings,  which 
was  overruled,  and  then  moved  before  trial 
that  idalntur  be  mnixed  to  elect  vpaa  wUeb 
cause  of  action  he  Intended  to  rely  and  pro- 
ceed to  trial,  whldi  was  overruled.  DebssA- 
ant  then  objected  to  the  Introdnctiea  ot  any 
evidence  for  tbe  reason  that  the  complaint 
failed  to  state  a  cause  of  action.  In  over 
ruling  this  motion  the  court  remarked: 

"The  conrt  is  of  the  opinion  that  If  there  U 
any  cause  ot  action  here  at  all,  it  is  a  cause  of 
action  for  a  straight  brewer's  cranmission,  ud 
that  all  matters  except  what  go  to  estaUM 
the  affirmative  and  native  of  the  dnttes  of  s 
real  estate  broker  under  his  emidoyment  to  find, 
within  the  time  limited,  a  purchaser  or  purdias- 
ers,  ready,  williog,  and  u>le  to  buy  upon  the 
prescribed  terms,  are  outside  of  the  issoes  of 
this  case;  and  the  ooort  believea  that  the  evi- 
dence should  be  so  restricted.  As  to  the  mo- 
tion to  exclude  aU  evidenee^  it  will  be  ove^ 
ruled." 

There  was  evidence  showing  that  August 
4,  1009,  In  response  to  a'  tel^ram,  plaintiff 
met  a  prospective  purchaser  at  La  Junta,  by 
the  name  of  S.  B.  Rohrer,  who  offered  to, 
and  was  able,  ready,  and  willing  to,  pur- 
chase the  ranch  at  $125,000  according  to  the 
terms  of  the  agency  contract,  and  was  pre- 
pared and  wanted  to  take  all,  but  consented 
to  Colorado  parties  coming  into  the  deal  with 
him  on  the  basis  that  he  was  to  have  three- 
fifths  or  more,  and  he  instructed  Morris  tv 
draw  on  him  for  any  amount  necessary  to 
close  the  deal.  Rohrer  requested  that  the 
deed  from  the  owner  should  be  taken  In  his 
name,  and  that  he  would  execute  the  notes 
and  trust  deed  and  hold  the  title  for  tbe 
syndicate  until  It  was  ultimately  conveyed 
to  a  corporation  to  be  formed  for  that  par- 
pose.  In  which  the  syndicate  members  would 
be  oitttled  to  stock  In  proportion  to  their 
holdings.  Bohrer  was  thoroughly  familiar 
with  the  property,  having  spent  some  tlm« 
before  In  »amlnlng  it,  and  If  others  did 
not  come  In,  he  agreed  to  take  it  all.  He 
was  then  on  his  way  to  Mexico,  and  tbe 
next  day,  August  5th,  in  confirmation  of  his 
oral  agreement  with  plaintiff,  telegraphed 
him  from  El  Paso  as  follows  (Exlilbit  J) : 

"Do  whatever  necessary  to  hold  deal.  Oa 
return  win  Inspect  and  if  everything  aatisCse- 
tory,  will  take  three-fifths  or  all  as  per  oar 
ondeietanding.** 

On  his  way  back,  on  the  10th,  he  telegraph- 
ed plaintiff: 

"Wire  me  at  Albuquerque  if  you  closed  deal 
for  land." 

August  10th,  Weltbrec  went  to  Pueblo 
where  he  ad'vlsed  and  consulted  with  plain- 
tiff and  Lewis  over  this  purchase,  and  w£i.> 
informed  in  detail  of  plaintlfTs  couversd- 
Uon  with  Bohrer;  that  the  property  was  tu 
be  porctaaaed  bf  a  ayndteBta  reproimted  by 
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iwls,  composed  of  Bohror,  Gougher,  McCai- 
rty.  and  Lewis,  it  IRabier  agreed  tx>  the 
>1orado  parties  coming  in,  as  he  apparently 
d,  but  that  Bohrer  would  take  all  anyway, 
liether  the  others  came  in  or  not.  Rohrer's 
legram  was  shown  to  defendant,  and  he 
inted  to  know  tf  that  meant  to  close  the 
■al,  and  was  told  it  looked  that  way  and 
be  prepared  to  furnish  abstracts,  to  which 
made  no  objection  and  said  it  woald  take 
It  a  short  time  to  bring  than  up  to  date; 
at  he  was  going  to  leave  the  state  Immedi- 
ely,  and  would  not  be  h&re  on  the  19th; 
id  he  gave  plaintiff  his  Itinerary,  showing 
at  on  the  19th  he  would  be  at  the  Ft  Pitt 
otel  in  Pennsylvania.  Weitbrec  left  the 
ate  on  the  13th,  and  did  not  return  until 
e  25th.  During  his  absence,  he  could  only 
!  reached  by  telegram.  He  knew  before  he 
ft  that  the  proposed  purchaser  was  a  syndl- 
te,  and  the  names  of  the  Individual  mem- 
Ts  thereof;  that  Lewis  was  not  acting  In 
s  Individual  capacity,  but  as  the  agent 
td  representative  of  the  syndicate,  and  the 
idence  shows  that  defendant  recognized 
;wls  as  the  representative  of  the  members 
'  the  syndicate,  and  knew  before  he  left 
lat  the  title  for  convenience  was  to  be 
.ken  in  the  name  of  an  individual  who 
ou!d  execute  the  $55,000  notes  and  secure 
lem  by  a  first  trust  deed.  Not  only  had 
lis  been  discussed  between  them,  but  the 
legram  of  August  ISth  (Exhibit  Q)  Inform- 
1  him  that  the  property  had  been  sold  to 
pwis  representing  a  syndicate.  The  letter 
Exhibit  E)  received  by  defendant  August 
>th,  containing  a  copy  of  the  sale  agree- 
ent,  states: 

"I  beg  to  advise  that  the  3  R  ranch  was 
tld  to-day  to  Home  Levis,  representing  a 
indicate.  I  Indow  yon  herewith  a  cc4>y  of 
le  sale  agreem^it  which  I  hope  you  will  find 
itisfactory.  Kindly  have  proper  abstracts  pre- 
tred,  furnishing  tiiem  to  me  at  the  earliest 
issible  date." 

That  Weitbrec  knew  and  understood  that 
was  not  a  sale  to  Lewis  Individually,  but  to 
syndicate,  and  that  he  recognized  I^ewis  as 
cting  in  a  representative  capacity,  is  fnr- 
ler  shown  by  defendant's  letters  of  August 
ith  (Exhibits  T  and  2).  In  BxhlUt  T,  to 
lalntlft,  he  says: 

"I  artnowledge  receipt  of  jom  teiegnm  of 
i^mt  18th.  addnaeed  to  me  at  PktsbuxK,  Pia^ 
ating  that  you  bad  effected  a  sale  of  the  3  R . 
inch  to  Hume  Lewis  who  represented  a  syndi- 
ite.  •  •  •  Ton  will  please  notify  Mr.  Lew- 
and  Hie  partlea  he  represents  «f  my  Tefiual 
)  confirm  your  imautiioriEed  acts." 

In  EzhlMt  Z,  to  Lewis,  defendant  says : 
"I  am  in  recei^  of  yOur  telegram,  also  of  a 
ittee  tram  Mr.  Henry  O.  Mmris  advi^jog  me 
lat  he,  aesominK  to  act  as  my  agent  bad  sold 
)  you,  SB  representative  of  a  syndicate,  what  is 
DowQ  as  the  3  B  ranch." 

Defendant  went  to  Pueblo  on  the  evening 
f  August  27th,  and  the  morning  of  the  28tb 
'ent  to  plaintiff's  office,  where  he  said  to 
lalntlfl,  "I  see  you  claim  to  have  soli  my 
ancb,"  and  was  again  informed  1^  plaintiff 
bat  such  was  the  case,,  and  that  the  sale 


was  to  a  ^dicate  repreeoited  by  Hume 
Lewis.  He  Inquired  whether  plaintiff's  com- 
mission notes  were  to  be  secured  by  a  first 
trust  deed  on  his  property,  and  was  Inform- 
ed they  were  not.   He  then  said: 

•Ton  have  exceeded  your  authority  in  this 
matter  and  I  shall  take  occasion  to  consolt  my 
attorney" 

— and  left  the  office  and  went  to  his  attor- 
n^'s  office  where  Exhibits  T  and  Z  ware  pre- 
pared during  the  day  and  delivered  that 
evening.  During  this  conversation  plaintiff 
again  a^ed  Weitbrec  for  the  abstracts. 
Lewis  shortly  afterwards  on  two  different 
occasions  demanded  the  abstracts  which  were 
refused,  and  September  20th  Lewis  sent  to 
defendant  a  letter  (Exhibit  A-1),  again  de- 
manding the  abstracts  and  that  the  sale  be 
completed.  Also  Rohrer  made  a  personal  de- 
mand on  defendant  that  he  oonuplete  the 
sale,  whldi  be  refused. 

Defendant  requested  am(»ig  other  Instmc- 
tlons,  the  following: 

"(1)  The  court  instructs  yon  that  in  this 
action  the  plaintiff  is  seeking  to  recorer  the 
sum  of  946,000^  as  a  liquidated  bri^wr's  eom- 
'missaon,  and  yoa  cannot  render  any  veidict  in 
his  Cavor  for  any  other  sum.    •    •    •  " 

The  court  Instructed  the  Jury: 

"(1)  This  is  an  action  instituted  by  the  idaln- 
dff,  Morris,  against  the  defendant,  Weitbrec. 
to  recover  the  snm  of  f45,000,  alleged  commi»- 
sion  by. him  earned  as  a  real  estate  brt^er.  In 
substsjKe  it  is  alleged  in  the  complaint  that 
some  time  prior  to  April  S,  1909,  the  defendant 
appointed  and  constituted  the  plaintiff  his  ageot 
to  find  a  purclwser,  and  to  sell  and  diapoae  of 
the  property  described  in  the  complaint  and 
known  as  the  *3  R  Rsndi,'  and  that  on  said 
date  by  a  certain  written  memorandum  tbt 
terms  and  conditicms  of  said  proposed  sale  were 
fixed,  and  that  on  Aapist  10,  1906,  by  further 
written  memorandum  it  was  asreed  that  the 
piaintifTs  agen^  sbonld  be  extended  to  mid- 
night August  26,  1900,  and  then  to  terming 
without  further  notice;  but  if  sale  crasummated 
after  midnight  August  19,  1909,  and  before 
midnight  August  26,  1909,  the  net  price  to  the 
defendant  for  the  property,  should  be  f90,000, 
instead  of  (80,000,  if  before  midnight  August 
19,  1909,  in  either  event  plaintiff  to  have  as 
commiecntHi  all  in  excess  of  the  stipulated  net 
price.  It  is  thra  alleged  that  before  the  ex- 
piration (tf  the  time  limit,  and  on,  to  wit,  Au- 
gust 18,  1909,  the  plaintiff  found  as  purchasna 
a  syndicate  composed  of  S.  E.  Rohrer,  of  To- 
peka,  Kan.,  J.  B.  QausJier,  of  Rocky  Ford,  Colo., 
W.  F.  McCaSerty  and  Hume  Lewis,  of  Pnebkk 
Colo.,  who  were  at  that  time,  ready,  able,  and 
willing  to  purdbase  said  ranch  upon  the  terms 
as  fixed  by  said  contract  of  agency  and  for  the 
total  price  of  $125,000,  and  notified  tiie  defend- 
ant  wenot,  bnt  the  defendant  rinsed  to  ctmv^ 
the  property,  notwithstanding  the  alleged  find- 
ing of  such  purchasers  and  request  to  make 
sudi  conveyance,  by  reason  ot  whidt  he  lost 
Che  amount  of  the  agreed  commiraion  in  the 
sum  of  $45,000,  for  whidi  he  asks  judgment. 
The  defendant  answers,  admitting  the  agency 
and  the  terms  and  conditions  thereof  as  alleg- 
ed, and  the  refusal  on  Aarust  28,  1969,  to  con- 
vey, bnt  denies  Uiat  within  the  time  limited 
the  plaintiff  procured  a  pundiaser,  or  purchas- 
ers, who  were  ready,  able,  and  willing  to  pur- 
chase the  propu-ty  upm  the  terms  fixod  by  the 
defendant.  And  the  court  instructs  yon  that 
this  is  the  material  qnestimi  for  your  determi- 
naticm:  Did  or  did  not  the  plaintiff,  wltliln  the 
dme  limited,  procnre  a  pnrehaaer,  or  purchas- 
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era,  who  were  readr.  wQUng,  and  abl«  to  bur 
the  property  upon  tne  tenna  fixed  by  the  de- 
fendant? 

"(2)  That  it  is  immaterial  in  the  trial  of  thia 
case  whether  or  not  Morris  had  authority  to 
enter  into  the  contract  of  date  August  18, 1800, 
known  aa  'Ebchlbit  N,*  and  spoken  ot  in  the  tes- 
timony aa  The  BC<wris-l4ms  Contract.'  If 
Morris  had  the  right  to  deal  with  the  prtqterty, 
the  agreement  was  of  no  consequence,  except 
that  U  may  be  looked  to  <m  the  inquiry  whether 
Morris  found  a  poxcbaaer  to  take  the  property 
ou  the  terms  aa  set  forth  in  the  agency  contract. 

"(3)  The  court  instructs  the  jury  that  if  you 
believe,  and  find  from  the  evidence  that  plain- 
tiif  was  emjdoyed  by  the  defendant  to  sell  or 
find  a  purchaser  for  the  property  described  in 
the  complaint,  and  that  in  pursuance  of  such 
employment,  and  within  the  time  limited,  the 
plaintiff  secured  a  purchaser,  or  purchasers, 
who  were  ready,  able,  and  willing  to  porchaae 
the  said  property  upon  the  terms  and  (xmditions 
fixed  by  the  defendant,  and  gave  defendant  no- 
tice of  such  proposed  purchaser,  or  purchasers, 
then  the  plaintiFs  part  of  the  ccoitract  was 
complete  and  performed,  and  he  is  entitled  to 
recover  the  agreed  ctHumission,  although  no  sale 
was  In  fact  concluded  by  the  defendant,  or  he 
refused  to  sell  for  any  reason,  or  if  the  fail- 
ure to  effect  audi  sale  was  the  fault  of  the  de- 
fendant. 

**<4)  Toa  are  further  instracted  that  it  de- 
volves upon  the  nlaintiff  to  prove  the  material 
allegations  of  his  complaint,  and  as  to  the  find- 
ing of  a  purchaser  or  purchasers  ready,  willing, 
and  able  to  buy  as  alleged  therein  by  a  pre- 
ponderance of  Uie  evidence.  By  a  preponder- 
ance of  the  evidence  is  not  necessarily  meant 
the  greater  number  of  witnesses,  but  such  evi- 
d^ce  aa  reasonably  satisfies  yon  of  th^  truth 
of  the  allegation. 

"(5)  If  you  believe  from  the  evidence  tbat  the 
plaintiff  negotiated  a  sale  of  the  8  K  ranch 
and  was  to  receive  his  compenaation  from  the 
purchaser,  by  means  of  an  increased  sale  price, 
and  if  you  believe  further  from  the  evidence 
that  the  defendant  refused  to  convey,  although 
the  proposed  purchaser  was  ready,  willing,  and 
able  to  take  tJie  property  and  pay  for  it  under 
the  terms  of  the  agency  agreement,  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the 
amount  the  plaintiff  would  have  received  from 
the  intending  purchaser  as  his  commiasiou  if 
the  defendant  had  c(»npleted  the  sale. 

"(6)  If  you  find  from  a  preponderance  of  the 
evid^ice  that  the  plaintiff  found  a  purchaser, 
or  purchasers,  ready,  willing  and  able  to  buy 
the  property  upon  the  terma  prescribed  by  the 
defendant  before  midnight  of  August  19,  1009, 
then  the  amount  of  his  recovery  would  be  the 
difference  between  the  proposed  sale  price  and 
the  net  price  of  160,000  going  to  the  defendant 
as  fixed  oy  the  agency  agreement.  But,  on  the 
contrary,  if  you  find  ana  believe  that  the  plain- 
tiff has  failed  to  establish  by  a  preponderance 
of  the  evidence  either  that  ho  found  such  a  pur- 
chaser, or  purcdkasers,  before  midnight  August 
Id,  1000,  or  that  such  purchaser,  or  purchasers, 
were  ready,  able,  and  willing  to  buy  the  prop- 
erty on  the  terms  profioaed  by  the  defendant, 
then  in  either  case  you  should  find  a  verdict  for 
the  defendant 

"(7)  The  rule  reqtdrlnf  a  real  eata*^e  agent  to 
produce  a  purdiaser,  etc.,  In  order  to  be  entitled 
to  commissions,  does  not  require  the  agent  to 
exhilHt  the  purchaser  in  person  to  the  owner. 
All  that  is  required  is  for  the  owner  to  know 
and  be  advised  tbat  there  is  such  a  purchasKr. 

"(8)  The  right  of  the  plaintiff  to  recover  in 
this  action  is  nut  affected  by  any  agreement  he 
may  have  made  regarding  the  disposition  of 
the  amount  he  was  to  recrive  as  ctHupensation 
for  bis  services.  An  sgreement  to  divide  bis 
compensation  with  the  purchaser,  or  purchas- 
ers, does  not  dtfeat  his  i4ght  to  a  coiDDUssion 
In  case'  be  otherwuM  oomjmsd  witli  Us  oontract 
of  ageu<9. 
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"<ffi  If  you  find  from  tlie  evldenee  that  the 
proposed  purdiaser  was  a  indicate  composed  of 
a  number  of  persons,  the  relaticHU  between  the 
members  of  such  syndicate  do  not  concern  the 
owner,  if  all  or  any  of  such  members  were 
ready,  able,  and  wilbng  to  make  the  purchaM 
on  the  terms  prorided  1^  tiu  owim  In  the 
agency  contract. 

"(10)  The  court  instructs  yoa  that  in  deter- 
mining the  weight  to  be  given  to  the  testimony 
of  the  different  witnesses  you  should  take  into 
account  tbe  int««st  or  want  of  Interest,  if  any, 
they  have  in  tbe  case,  their  manner  on  the  wit- 
ness stand,  the  probability  or  improbatnlity  of 
their  testimony,  with  all  tbe  other  facts  and 
circumstances  before  you,  which  can  aid  yoa 
in  weighing  thdr  testimony." 

1.  It  is  Insisted  by  defendant  that  tbe  com- 
plaint  contains,  not  only  three  separate  and 
distinct  inconsistent  causes  of  action,  but 
that  numerous  causes  of  action  are  mingled, 
and  he  asks  to  have  them  separated  and 
separately  stated.  In  my  opinion,  the  com- 
plaint contains  a  single  cause  of  action.  A 
cause  of  action  Is  defined  by  Pomeroy  aa  the 
focta  from  which  plaintiCTs  primary  right 
and  defendant's  corresponding  primary  duty 
have  arisen,  togethtn*  with  the  facta  consti- 
tuting defendant's  delict.  The  r^edlal  right 
springs  Into  being  from  the  breach  of  plain* 
tiff's  primary  right  by  defendant's  wrong, 
and  in  the  action  relief  Is  sougbt  which  is 
embodied  in  a  judgment.  Pom.  Rems.  & 
Rem.  Rights  (2d  Ed.)  H  463,  454.  The  al- 
leged causes  of  action  are  based  upon  the 
same  facts,  though  the  forma  of  statement 
differ.  What  defendant  calls  separate,  in- 
consistent causes  of  action  are  merely  the 
same  cause  of  action  stated  la  separate 
counts.  Tbey  are  not  counts  Mnbodylug  new 
and  distinct  causes  of  action  based  on  sci  va- 
ra te  facts,  but  a  statem^t  in  different  form 
of  a  tfngle  Cause  of  action. 

No  doubt  new  imd  distinct  causes  of  action 
differing  In  fact  must  be  stated  'scsnratcly. 
The  Code  requires  tbat  tbe  taxts  ocmstitattng 
tbe  cause  of  action  shall  be  stated  In  ordinary 
and  condae  language,  without  unnecessarr 
r^wtttion.  Ordinarily,  when  but  a  single 
reooTery  can  be  had,  tta^e  should  be  but  one 
statement  o£  the  cause  of  action.  Duplicate 
statements,  however,  ol  the  same  canse  of 
action  in  different  counts  are  not  iwohibited. 
and  Bometlnies  are  permiasitde.  It  aM>ean 
to  be  left  largdy  to  the  trial  court's  discre- 
tion. Oramer  r.  Oppcnstdn,  16  Oolo.  504,  2T 
Fac.  716;  Leonard  t.  Roberts,  20  Colo.  SS, 
36  Fac  880;  Vindicator  Co.  t.  Elnttnook, 
36  Oolo.  408,  86  Pac.  313,  10  Ann.  GasL  1108; 
GrlKvla  Oraek  Co.  t.  Brabant,  S7  GoIol  423, 
8T  Fac.  703;  PosseU  T.  Smith,  30  Colo.  127, 
88  Pac.  1064;  Manders  t.  Craft,  S  Colo.  App. 
236,  32  Pac.  886;  C.  ftF.  L.  Co.  t.D.  &R.  G. 
Co..  17  Colo.  App.  276,  68  Pac.  670;  Backer 
V.  8.  &  B.  Co.,  18  Oolo.  App.  487.  72  Paa 
682. 

2.  Weltbrec  nioved  for  Judgment  on  the 
pleadings  tv>on  the  ground  *t3iBt  up<m  tbe 
pleadings  filed  In  this  case  and  tbe  state- 
ment of  counsel  for  plaintiff  made  in  op<>n 
court,  plalntUTs  sole  cutrn  of  action  Is  for 
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the  recovery  of  money  as  of  a  broker's  com- 
mlasion,"  which  was  OTerraled.  ■  Defendant 
moved  to  compel  plaintiff  to  elect  upon  which 
connt  he  would  proceed,  and  in  passing  upon 
this  motion,  the  court  said : 

"The  court  is  o£  the  opinion  that  if  there  ia 
aDjr  cause  of  action  here  at  all,  it  Is  a  cause  of 
actioD  for  a  straight  broker's  commission,  and 
that  all  matters  except  what  go  to  establish 
the  affirmative  or  nwative  of  the  duties  of  a 
real  estate  broker  unoer  bis  employmcDt  to  Qnd 
within  the  time  limited  a  purchaser  or  purchas- 
ers, ready,  willing,  and  able  to  buy  npon  the 
preBGiibed  tenns  are  outside  of  the  issues  of 
uiis  case,  and  the  court  heUeres  tin  erioence 
should  be  so  restricted.** 

Defendant  asked  an  instruction  to  the  ef- 
fect that  plaintiff  was  seeking  to  recover 
$45,000  as  a  liquidated  broker's  commission, 
instruction  No.  1,  given  by  the  court,  told 
the  Jury  that  the  materia!  question  for  their 
con^deratlon  was: 

"Did  or  did  not  the  plaintttr.  within  the  time 
limited,  produce  a  purdiaser  or  tnirchasers  who 
were  read;,  able,  and  willing  to  buy  the  prop- 
erty uvon  the  terms  fixed  by  the  defendant?" 

The  court  ruled  at  the  Inc^tlon  of  the 
trial  that  the  action  was  brought  to  obtain 
relief  In  damages  for  a  broker's  commission. 
On  this  theory  the  case  was  tried,  and  went 
to  the  Jury  upon  the  Issues  raised  by  the 
Arat  count,  and  the  others  became  inmiaterl- 
al.  Spauldlng  v.  SalUel,  18  Colo,  86-88.  SX 
Pac  466. 

3.  I  thinlE  the  first  count  states  ft  cause 
of  action;  that  the  trial  was  without  pre]- 
udlce  sufllcient  to  work  a  reversal ;  that  the 
evidence  sustains  the  rerdlct;  that  the  In- 
St  ructions  correctly  rtate  the  law;  and  that 
the  Judgment  sdhould  be  affirmed.  The  oral 
evidence  is  confilcting.  and  I  assume  that 
the  Jury  in  arriving  at  the  facts  relied,  where 
material  conflicts  occurred,  upon  plalntlfTs 
evidence,  and  resolved  disputed  questions  of 
fact  on  the  trial  In  his  favor.  In  Colorado 
Springs  Co.  v,  Merrill,  27  Colo.  App.  at  page 
883,  149  Paa  at  page  844..  It  Is  said: 

"Inasmuch  as  the  verdict  of  the  jury  has  de- 
termined the  credibility  of  the  witnesses,  and 
the  preponderance  of  tha  evidence,  in  Cavor  of 

elaintitf,  the  facts  necessary  for  an  uaderstand- 
ig  of  the  question,  or  questions,  to  be  considered 
most  be  found  in  the  evidence  introduced  for 
the  plaintilF.  and  so  much  of  that  introduced  by 
the  defendant  as  is  not  disputed." 

In  Taylor  v.  Randall,  8  Colo,  at  page  401, 
It  Is  said: 

"Sitting  as  an  appellate  court,  we  must  as- 
smme  the  truth  to  be  with  the  evidence  that  up- 
holds, end  not  with  that  which  assails,  the  ver- 
dict, unless  the  weight  of  evidence  very  Btrongly 
preponderates  against  it" 

In  Monarch  Co.  v.  De  Toe,  86  Colo,  at 
page  276,  8S  Pac.  at  page  634,  It  Is  said: 

"The  motion  for  a  directed  verdict  admits  the 
truth  of  plaintiff's  evidence  and  every  legiti- 
mate inference  which  might  be  drawn  from  it" 

When  I  say  the  evidence  shows  that  Weit- 
brec,  before  he  went  to  Pennsylvania,  was 
familiar  with  the  formation  of  the  proposed 
syndicate  and  the  names  of  the  Individual 
members  thereof;  that  he  knew  Lewis  was 
not  acting  for  hlnuelt  liiit.lo  a  representaUve 
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capacity;  that  he  had  been  told  that  he  was 
to  deed  the  property  to  Hohrer  for  the  bene- 
flt  of  those  whom  Lewis  represented,  and 
that  he  knew  when  he  received  a  copy  of  the 
sale  contract  on  August  25th,  that  It  refer- 
red to  Lewis  In  his  representative  capacity, 
and  not  Individually — I  assume  that  the  Jury 
.  so  found  upon  conflicting  evidence. 

4.  Weltbrec  left  Denver  August  13th  after 
a  conference  with  plaintiff  and  Lewis  In  Pueb- 
lo on  the  10th,  and  went  to  Pennsylvania.  He 
returned  to  Denver  on  the  25tb,  and  received 
the  letter  (Exhibit  B)  containing  a  copy  of 
the  sale  agreement;  on  the  28th  he  repudiat- 
ed tbe  sale.  Lewis  then  placed  the  contract 
on  record,  and  Weltbrec  brought  an  action  to  • 
remove  It  as  a  cloud  upon  his  title.  On  the 
trial  of  that  case,  the  specific  Issue  was 
whether  the  agency  agreement  of  April  3, 
1909  (Exhibit  C)  gave  Morris  control  over 
the  title,  with  power  and  authority  to  make 
a  contract  binding  upon  Weltbrec.  The  low- 
er court  on  the  trial  of  that  Issue  held  that 
Morris  possessed  no  such  outhorlty,  but  was 
simply  an  agent  to  procure  a  purchaser,  and 
removed  the  alleged  cloud.  That  case  Was 
brought  here  for  review,  and  will  be  found 
reported  In  Lewis  v.  Weltbrec,  58  Colo.  147, 
143  Pac.  1037.  The  lower  court  In  Its  decree 
said: 

*The  question  as  to  whether  tiie  defendants 
(Morris  and  Lewis]  have,  or  either  of  them  has, 
any  right  to  maintain  an  action  on  a  plain  money 
demand  against  plaintifE  [Weitbrec]  growing  out 
of  the  matters  and  tblnga  set  forth  in  the  plead- 
ings. Is  not  intwded  to  be,  and  Is  not,  detersBln- 
ed  by  tUs  judjpueBt" 

In  that  ease  W^brec  was  represented 
the  same  counsel  that  represoit  him  lunr, 
who  In  their  brief  said: 

"The  only  possible  issue  In  the  ease  was  as 
to  whether  or  not  Morris  had  authority  to  bind 
Weitbrec  by  tbe  contract  made  with  Lewis. 
•  •  •  This  agency  agreement  recites:  That 
Morris  Is  to  have  the  agency  for  the  sale  of  the 
property  tot  the  time  spe«fled,  tbe  price  and 
terms  upon  which  Weitbrec  will  sell.  *  *  * 
Aside  from  the  complete  nega^on  of  any  inten- 
tion to  charge  the  property  wi^  a  lien,  equita- 
ble or  otherwise,  this  clause  alone  is  sufficient, 
under  the  great  weight  of  authority,  to  show 
that  Morris  was  merely  an  agent  to  procure  a 
purchaser  and  negotiate  a  sale,  and  had  no  au- 
thority to  sign  a  contract  of  sale." 

In  afflrming  the  Judgment,  we  said  at  page 
158  (rf  58  Colo.,  at  page  1039  of  143  Paa: 

"The  Judgment  ot  tbe  district  court  is  affirm- 
ed, but  in  so  doing  we  do  not  hold  that  defend- 
ant Lewis,  may  not  have  an  action  for  dam- 
ages. That  question  Is  not  involved;  and,  as 
stated  in  the  decree  of  the  trial  court,  the  right 
of  Lewis  and  Morris,  or  either  of  them,  to  mam- 
tain  an  action  on  a  plain  money  demand  against 
the  plaintiff,  growing  out  of  the  transaction  set 
out  in  the  pleadings,  is  not  intended  to  be,  and 
is  not.  determined." 

The  former  action  was  to  remove  a  cloud 
upon  the  title  caused  by  filing  the  sale  agree- 
ment (Exhibit  N)  In  which  the  Judgment  be- 
low reserved  the  right  to  sue  for  the  very 
relief  sought  in  this  action.  This  action  was 
brought  and  tried  upon  the  precise  theory  ad- 
vanced and  contended  for  by  Weitbrec's  coun- 
sel In  the  former  case,  namely,  that  Morr^ 
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waa  an  agent  witb  antborlty  mer^  to  pro- 
cure a  pnrcbaser. 

5.  The  majorltr  oplnton,  as  I  understand 
It,  holds  that  the  complaint  does  not  state 
a  cause  of  action,  and  that  the  demurrer 
should  have  been  sustained.  With  this  view 
I  do  not  agree.  It  sufficiently  alleges  that 
Weltbrec  employed  plaintiff,  a  real  estate 
agent,  to  sell  his  ranch ;  that  plaintiff  within 
the  time  fixed  found  a  purchaser  able,  ready, 
and  willing  to  buy  on  defendant's  terms,  of 
which  he  notlfled  defendant  within  the  time 
limit,  and  that  defendant  refused  to  complete 
the  sale  with  the  purchaser.  While  the  com- 
plaint la  too  long  and  contains  much  Inessen- 
tial matter.  It  alleges  the  employment,  the 
proeurlDg  within  time  of  a  purchaser  able, 
ready,  and  willing  to  buy  upon  the  owner's 
terms,  who  failed  and  refused  to  complete 
the  sale,  by  reason  of  which  it  was  prevented. 
If  defendant  obligated  himself  to  complete 
the  sale  in  the  event  plaintiff  within  the 
time  fixed  produced  a  purchaser,  and  plaintiff 
produced  such  a  purchaser,  of  which  defend- 
ant had  notice  and  from  any  cause  failed  or 
refused  to  complete  the  sale,  then  he  Is  lia- 
ble. I  think  the  complaint  states  a  cause  of 
action,  no  matter  how  long  or  how  much  im- 
material matter  It  contains. 

Where  a  broker  employed  to  sell  property 
at  a  price  and  upon  terms  stipulated  by  his 
principal,  within  the  time  fixed  produces  a 
purchaser  able,  ready,  and  willing  to  pur- 
chase upon  the  owner's  terms,  and  the  owner 
for  any  cause  fails  or  refuses  to  complete 
the  sale,  he  is  llaUe.  Buckingham  v.  Harris, 
10  Coh).  455,  15  Pac.  filT;  Spaulding  v.  Sal- 
tlel,  18  Colo.  86,  31  Pac.  486;  MiUett  v.  Barth, 
18  Colo.  112,  31  Pac.  769;  Colburn  v.  Sey- 
mour, 32  Colo.  4B0,  76  Pac.  1058,  2  Ann.  Cas. 
ISS ;  King  Powder  Co.  v.  DlUon,  42  Colo.  323, 
96  Pac.  439;.  Perkhis  v.  Bussell,  66  C(^o.  120, 
187  Pac  907 ;  Owl  Canon  Co.  v.  Ferguson,  2 
Colo.  App.  219,  30  Pac.  255;  Craft  Realty  Co. 
V.  Livernash,  27  Colo.  App.  1.  146  Pac.  121 ; 
Holden  V.  Starks,  159  Mass.  503,  84  N.  B. 
10C9,  38  Am.  St.  Rep.  451 ;  Fox  v.  Starr,  106 
lU.  App,  273;  Gibbons  v.  Sherwin,  28  Keb, 
146,  44  N.  W.  99:  O'Connor  v.  Semple,  57 
Wis.  248,  15  N.  W.  136;  Cavender  v.  Wad- 
dlnsham,  2  Mo.  App.  651;  Atkinson  v.  Pack, 
114  N.  C.  697,  19  S.  E.  Durkee  v.  Gunn, 
41  Kan.  480,  21  Pac.  637, 13  Am.  St.  Rep.  300; 
Taylor  t.  Cox  (TexJ  16  S.  W.  1068. 

In  Buckingham  v.  Harris,  supra,  It  Is  held 
that  If  an  agent,  employed  to  sell  wtopertj, 
produces  a  purchaser  ready,  able,  and  willing 
to  purchase  at  a  price  satlsfactoi?  to  the 
owner,  the  latter  cannot  relieve  talmself  from 
UaMUty  to  the  broker  tm  omimlBsioiifl  by 
taUnre  or  rctfosal  to  comi^ete  the  sale. 

In  Collmrn  v.  Seymour,  supra,  it  la  held 
Hiat  the  retnml  of  tlie  owner  to  complete  the 
aide  according  to  the  contract  of  agency  ren- 
det»blm  liable-to  the  brolcer  for  commissloiu 
the  ■ame-as  though  the  sale  bad  been  com- 
pleted, ^vlded  the  bBoker  eatabUsbea.  on 


the  trial  that  the  purchaser  he  produced  wea 
ready,  abl^  and  wUUng  to  make  ttte  psr- 
cbaae  upon  the  terms  rit^nilatea  by  the 
owner. 

In  King  Powder  Co.  v.  Dillon,  supra}  it  b 
held  that  the  broker  Is  entitled  to  his  com- 
missions when  he  produces  a  pur<^iaser  ready, 
able,  and  willing  to  purchase  upon  the  own- 
er's terms,  and  where  the  completed  sale  was 
prevented  through  failure  or  refusal  of  the 
owner  on  account  of  defective  title  or  oth^ 
cause,  the  broker  may  recover  his  commis- 
sion. 

In  Craft  Co.  v.  Livernash,  supra.  It  is  held 
that  where  the  broker  produces  a  purchaser, 
but  the  sale  Is  not  completed,  it  does  not  af- 
fect the  broker's  right  to  commissions  if  the 
failure  was  the  owner's  and  not  the  agent's 
fault. 

6.  I  understand  the  majority  oi  the  court 
to  be  of  the  opinion  that  no  action  at  all  can 
lie  in  this  case  having  as  its  basis  a  bro- 
ker's commission,  and  that  the  action,  if  any, 
must  be  laid  In  damages  for  breach  of  coa- 
tract   I  think  If  plaintiff  withla  time  pro- 
duced a  purchaser  ready,  able,  and  willing  to 
buy  at  the  owner's  terms,  be  did  all  that  be 
was  employed  to  do,  and  if  W^tbrec  faUed 
or  refused  to  do  what  was  necessary  for  him 
to  complete  the  sale  which  prevented  its 
consummation,  plaintiff  Is  entitled  to  his  com- 
mission the  same  as  if  the  sale  had  been  com- 
pleted.  What  difference  does  it  make  wheth- 
er we  call  it  an  action  In  daUiages  for  breach 
of  contract  or  an  acUon  for  a  broker's  com- 
mission based  upon  a  refusal  to  convey,  or  an 
action  in  damages  as  and  for  a  broker's  com- 
mission?  Call  it  what  you  please,  it  is  based 
upon  a  failure  orVefftsal  to  convey  after  a 
purchaser  had  been  produced,  which  prevent- 
ed a  sale.   The  name  has  "no  slgnlficanco. 
It  Is  an  action  based  oh  the  remedial  right 
to  recover  damag'orf,  usually  called  a  broker's 
commission  by  all  the  authorities,  for  the 
compensation  plaintiff  would  have  received 
bad  Weltbrec  cranpleted  the  sale,  though, 
strictly  speaking,  it  is  an  action  for  damages 
equal  to  what  his  commission  would  have 
been  had  the  sale  gone  through.   The  meas- 
ure of  defendant's  llabiltty  Is  what  plaintiir 
would  bare  received  oat  of  the  pocciiaae  ptln 
had  defendant  completed  the  sale    In  ws 
opinion  the  court  oommltted  oo  error  in 
treating  and  trying  ttra  case  the  same  aa  an 
artion  for  a  broker's  commission. 

7.  It  is  contended,  however,  that  In  no 
event  can  Weltbrec  be  liable  for  any  clabn 
or  conunission,  because  the  agmcy  contract 
specifically  so  provides.  True,  it  does,  but 
what  of  that  This  proTifdon  of  the  contract 
releasing  him  from  all  llaWUty  Is  based  upon 
the  assumption  tJtat  he  would  do  aa  he  agreed 
and  perform  bis  ccmtract,  and  If  be  had 
done  this,  he  woulQ  not  be  liable,  nxe  actios 
is  not  based  up<Ki  his  performance,  but  upon 
the  vitiation  of  his  agreement,  Thlcb,  it  i^^ 
alleged,  derived  plalndff  oC.the  fxatba  of  bl& 


Digitized  by  Google 


CM 

performance  of  tlie  contract  The  meaeure 
of  defendant's  liability  in  such  a  case  is  the 
remnneratloD  plaintiff  would  have  received 
had  defendant  performed  his  contract,  and 
the  clause  against  OHnmlflBloDS  becmnes  of 
DO  Importance. 

If  plaintiff  within  time  produced  a  por- 
chaser  ablOi  ready,  and  willing  to  purchase 
upon  the  condittons  and  terms  specified,  of 
which  defendant  had  notice,  and  if  be  n^- 
lected  or  refused  for  any  reason  to  complete 
the  Bale,  which  except  for  fila  fault  would 
hare  been  consummated,  then  he  is  liable, 
and  the  damage  is  the  commission  which 
plaintiff  would  have  made  if  the  sale  had 
heea  completed,  and  it  matters  not  in  sucb  a 
case  what  you  call  the  action,  or  that  the 
agency  contract;  provides  that  the  ownet 
shall  pay  no  commission.  Oavender  v.  Wad- 
dlngham,  2  Mo.  App.  S51 ;  Atkinson  v.  Pack, 
U4  N.  O.  B97,  19  S.  E.  628;  Durkee  v.  Gunn, 
41  Kan.  400,  21  Pac.  637,  IB  Am.  St.  Bep. 
300;  Craft  t.  Iiivemash,  27  Golo.  App.  1, 146 
Pac  121. 

8.  It  is  my  understanding  that  the  major- 
ity of  the  court  are  of  the  opinion  that  the 
I^alntlff  cannot  recover  at  .all,  unless  he 
shows  that  he  completed  a  sale  in  all  respects 
except  executing  and  delivering  a  deed,  or 
that  he  entered  into  a  binding  contract  of 
sale.  I  feel  that  we  are  committed  In  this 
case  to  the  doctrine  that  Morris  was  a  real 
e»tate  agent  whose  authority  was  merely  to 
produce  a  puri^aser,  and  that  he  was  with- 
out power  to  alter  into  a  contract  of  sale. 
Mortis  bad  no  control  over  the  title.  He 
could  negotiate  a  sale  under  his  authority 
and  produce  a  purchaser,  but  he  could  not 
sell  without'  being  given  control  over  the 
title,  and  he  could  not  contract  a  binding  sale 
without  power  In  writing  to  bind  the  title  by 
contract.  Morris  had  power  to  fix  the  pur- 
chase price  and  authority  to  negotiate  a  sale 
and  produce  a  purchaser,  and  Weltbrec's 
duty  was  to  render  him  every  aMlstance  nec- 
essary and  to  complete  the  sale.  The  case  of 
McCulIough  v.  Hitchcock,  71  Conn.  401,  42 
Atl.  81,  meets  all  these  conditions  and  many 
others  in  this  case.  At  page  ^  of  71  Conn., 
at  page  81  of  42  Atl.,  It  is  said: 

"A  real  estate  broker  or  agent  is  one  who  ne- 
gotiates the  sales  of  real  property.  His  busi- 
ness, gencraUy  speaking,  is  only  to  find  a  pur- 
chaser who  is  wuling  to  buv  tbe  land  upon  the 
terms  fixed  by  the  owner.  He  has  no  authority 
to  bind  the  principal  by  si^ine  a  contract  of 
sole.  A  sale  of  real  estate  mvolvee  the  adjuBt- 
ment  of  many  matters  besides  fixing  the  price. 
Tba  delivery  of  the  possession  has  to  be  settled: 
HfeneraUy  the  title  nas  to  be  examined;  and 
the  conveyance  with  its  covenants  is  to  be 
agreed  upon  and  executed  by  the  owner.  All 
CK  these  things  require  conferences,  and  time 
for  CMmipletion.  These  are  for  the  determination 
of  the  owner,  and  do  not  pertain  to  the  dntics, 
and  are  not  within  the  authority,  of  a  real 
estate  agent.  For  these  obvious  reasons,  and 
others  which  might  be  suggested,  it  is  a  wise 
provision  of  the  law  which  withholds  from  such 
an  agent,  as  we  think  it  does,  any  impUed  an- 
tbority  to  sign  a  oonttact  of  ula  in  behalf  tft 
hi*  principal?' 
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In  Buckingham  v.  Harris,  10  Colo.  455,  15 
Pac.  817,  an  instruction  was  prayed  that  a 
real  estate  agent  was  not  entitled  to  a  coup 
miscdon  until  he  had  completed  a  binding  con- 
tract of  sale.  At  page  459,  of  10  Colo^  at 
page  819,  of  16  Pac,  we  said : 

"Such  view  is  unreaaotlable ;  for,  if  such 
were  the  law,  a  broker  could  not  consummate  a 
sale,  or  make  a  binding  contract  of  sale,  so  as 
to  be  entitled  to  commiasion,  without  the  owner  . 
had  vested  him  with  power  over  the  title.  In 
the  geQ.eral  employment  of  a  broker  to  sell  real 
estate,  no  such  power  is  given;  and  ft  la  not 
necessary,  and  should  not  be  necessary,  to  give 
It,  as  ft  would  open  a  channel  for  confusion  and 
fraud.  Th6  owner  does  not  wish  to  part  with 
the  eratrol  of  his  properb';  simply  to  obtain 
the  aid  of  a  broker  to  am  it.  He  employs  a 
broker  to  procure  a  purchaser,  retaining  m  nim- 
self  the  power  to  make  binding  contracts  and 
conveyances.  The  terms  of  aale  are  sufficient 
for  the  broker.  So,  in  the  general  employment 
of  a  broker,  when  he  procures  a  purchaser  able 
and  willing  to  buy  at  the  terms  stated  by  the 
owner,  he  has  performed  his  part ;  he  has 
done  all  he  can  do,  and  all  be  was  employed 
to  do.  The  owner  may  decline  to  convey  or  com- 
plete the  sale.  He  may  so  decline  for  the  rea- 
son that  he  may  get  more  by  holding  and  rais- 
ing his  lOlee.  or  for  any  other  reason ;  but  this 
does  not  and  should  not  relieve  .him  from  his 
liability  to  pay  his  broker  for  his  services  in 
procuring  a  person  able,  ready,'  and  willing  to 
pnrchase  at  the  terms  given,  the  same  as  if  he 
had  completed  the  sale." 

If  defendant  had  shown  a  willingness  to 
render  the  assistance  expressed  in  the  abovft 
cases,  which  It  was  bla  doty  to  do,  I  appre- 
hend there  would  have  been  no  tnmble  In 
completing  the  sale. 

In  this  connection  it  Is  Claimed  that  plain- 
tiff neither  sold  nor  entered  Into  a  contract 
of  sale;  therefore  he  cannot  recover;  that 
Exhibit  N  la  not  a  contract  of  sale,  but  a 
mere  option.  It  did  not  require  Weltbrec  to 
make  a  deed,  upon  any  condition  affecting 
him,  different  from  the  agency  contract  It 
attempted  to  bind  him  and  the  purchaser; 
the  reason  It  did  not  bind  them  Is  not  on  ac- 
count of  its  form  or  because  it  was  an  (^tlon 
or  because  It  did  not  correspond,  as  for  as 
Weltbrec  waa  concerned,  with  the  Ageacs 
agreement  or  Imposed  oth«  terms  upon  him ; 
but  because  plaintiff  was  not  authorized  by 
Qie  agency  agreemrait  to  enter  into  a  contract 
binding  bis  principal  to  convey  the  title, 

0.  Because  plaintiff  exceeded  bis  authority 
in  entering  fnto  a  contract  does  not  invalidate 
his  contention  that  he  produced  a  purchaser. 
Entering  into  an  unauthorized  contract  can- 
not be  deducted  from  his  efforts  in  procuring 
a  purchaser,  nor  militate  against  what  be 
did  in  this  lietaalf.  His  remedial  right  1» 
based  upon  the  claim  ^t  be  produced  a 
purchaser,  not  upon  the  contract  he  made 
with  the  purchaser.  It  defoidant  failed  or 
refused  to  complete  the  sale  after  a  parcbaa- 
er  had,  within  time,  been  produced^  be  would 
be  liable  to  the  agent  for  the  commission^ 
a<^withstandlng  the  contract  could  not  for 
any  reason  be  mforced.  Holden  t.  '  Starka^ 
169  Mass.  008,  84  N.  E.  1069.  38  Am.  St  Rep. 
461;  Fox  T.  Starr,  100  IlL  APp.  2781  Xbe 
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sale  agreement,  ExUblt  N,  was  not  admitted 
Id  erldeiiee  because  it  was  binding  upon 
W^tbrec  or  any  one  eiao,  bnt  In  oorrobora- 
tlon  of  plalntUTs  claim  that  he  had  prodnoed 
a  par^baaer,  and  the  auttiorltles  htdd  In  audi 
a  case  that  it  Is  competoit  evldraice  In  cod- 
nectlim'  with  all  the  evidence  on  the  tfial, 
looking  to  the  queiMon  whether  a  purchaser 
.  was  produced.  Owl  Qanon  Co.  t.  Ferguson. 
2  Colo.  App.  2tft-222.  30  Fac.  255. 

10.  I  think  plaintiff  was  only  required  to 
produce  a  purdiaser  within  tbe  time  limit 
fixed.  But  I  understand  tbe  majority  of  the 
court  are  of  the  opinion  that  there  had  to 
be  a  completed  sale  within  that  time  or  a 
contract  entered  into  binding  upon  tbe  ven- 
dor and  vendee.  Plaintiff  waa  not  author- 
ized to  make  a  contract,  and  this,  In  my  opin- 
ion, disposes  of  the  latter  contention.  Noth- 
ing in  the  agency  agreement  requires  that  a 
sale  shall  be  completed  or  a  contract  ex- 
ecuted within  the  time  fixed.  It  only  re- 
quires that  a  sale  shall  be  negotiated,  and 
that  a  purchaser  within  tbe  time  fixed  shall 
be  produced.  More  then  this,  tbe  oral  evi- 
dence shows  the  impossibility  of  tbe  parties 
contemplating  that  tbe  sale  should  be  com- 
pleted within  tbe  time  fixed.  August  10th, 
defendant  was  In  conference  with  plalntlfF 
and  Lewis  at  Pueblo  over  tbe  proposed  sale 
to  this  syndicate,  in  wlilch  he  was  Informed 
that  it  looked  as  though  a  sale  had  been  or 
would  be  reached  and  to  be  ready  to  furnish 
abstracts,  to  which  he  replied  that  it  would 
take  blm  but  a  short  time  to  bring  them  up 
to  date,  but  that  he  was  going  immediately 
to  Pennsylvania  and  would  not  be  here  on 
tbe  19th,  and  he  gave  his  Itinerary,  showing 
that  he  would  be  In  Pittsburg  on  that  date. 
Notwithstanding  be  was  the  only  one  who 
could  complete  the  sale,  he  left  and  did  not 
return  until  the  25th,  after  the  time  fixed 
bad  expired.  It  surely  wiU  not  be  contend- 
ed that  he  went  away  for  the  purpose  of 
blocldug  a  sale.  It  could  not  be  completed 
without  his  assistance  and  co-operation.  He 
made  the  completion  of  the  sole  within  time 
impossible  by  his  absence,  and  as  Boon  as 
he  returned  he  repudiated  It. 

11.  I  think  plaintiff  within  the  time  fixed 
found  a  purchaser  able,  ready,  and  willing 
to  buy  the  property  on  defendant's  terms,  of 
wbich  defendant  was  notified  or  bad  knowl- 
edge, and  tbat  this  constitutes  producing  a 
purchaser,  and  that  it  was  not  necessary  to 
physically  produce  him  before  the  owner. 
Williams  V,  Bishop,  11  Colo.  App.  378,  63 
Pac.  230;  Ross  v.  Smil^,  18  Colo.  App.  204, 
70  Pac.  766;  Craft  v.  livemash,  27  Colo. 
App.  1.  146  Pac.  121;  Gelatt  t.  BIdge,  117 
Mo.  563.  23  S.  W.  882,  88  Am.  St.  Rep.  683 ; 
McCray  r.  Pfost,  118  Mo.  App.  672,  94  S. 
W.  998.  I  see  in  the  record  sufficient  evi- 
dence to  Bnpport  a  verdict  that  a  purchaser 
was  found  of  which  defendant  was  notified 
indthin  time,  and  that  tbe  sale,  would  have 
been  completed  upon  defendant^  terms  ex- 
cept tot  bis  vefnsal  to  lend  the  necessary  as- 


sistance after  be  retomed  tnm  VaamfV^ 
vania. 

12.  I  do  not  agree  that  tlie  puTchaeer  had 
to  make  a  tender.  Who  would  he  make  It 
to?  He  could  not  make  It  to  W^tbrec,  who 
was  in  Famsylvania.  and  Morris  had  no 
authority  to  accept  money;  he  was  to  pro- 
duce a  purdiuer.  Tlw  agency  contract  calla 
for  the  payment  to  defendant  of  $80,000, 
$26,000  in  cash  and  $5(^000  In  notes  on  de- 
livery of  the  deed,  and  no  tender  was  neces. 
sary.  More  than  ttiis.  wlien  defendant  re- 
pudiated the  sale  and  refused  to  make  a 
deed,  no  twder  -was  necessary.  Fox  v.  Starr, 
106  111.  App.  273.  The  agency  agreement  did 
not  fix  the  date  of  payment,  and  it  was  not 
necessary  Oiat  the  pmrchaeer  found  should 
have  125,000  in  cash  when  produced  whldi 
he  tendered,  and  demanded  a  deed.  If  the 
purdiaser  was  able,  ready,  and  willing  and 
had  the  financial  ability  to  make  the  pay- 
ment  upon  Weltbrec^s  terms  when  he  per- 
formed tlie  eonditloQB  precedent  required  of 
him,  it  was  all  that  was  necessary.  Lemon 
V.  Lloyd,  46  Mo.  App.  462. 

13.  Hie  agency  contract  is  silent  up<m  the 
subject  of  furnishing  abstracts  of  title,  and 
it  is  claimed  that  the  sale  contract  in  this 
r^rd  imposes  an  additional  burden  npoa 
Wettbrec  not  called  for  in  tbe  agency  agree' 
ment.  There  is  nothing  in  the  agency  agree- 
ment that  it  would  not  be  required  of  him  to 
furnish  abstracts.  The  oral  evld^ce  shows 
that  on  August  lOtb,  which  was  subsequent 
to  making  tbe  contract,  be  agreed  to  furuiah 
abstracts.  Not  only  did  fae  snbseqoently 
place  such  a  construction  on  the  agreement 
and  promised  to  furnish  tlwee,  but  in  tbe  ab- 
sence of  an  agreement  to  the  contrary,  as  a 
mere  business  progposltlon,  he  would  be  ex- 
pected, In  a  sale  of  this  character,  to  furnish 
abstrad:s  of  title  showing  tbat  he  owned  the 
ranch.  Ordinarily,  after  receiving  an  ab- 
stract, before  a  sale  of  such  magnitude  could 
be  completed,  tbe  purchaser  would  be  en- 
titled to  a  reasonable  time  for  an  examina- 
tion and  approval  t3t  the  title.  The  law  will 
assume  that  it  was  within  tbe  ccmtemplation 
of  the  parties  that  there  should  be  a  reasoim- 
ble  time  allowed  for  an  Investigation  of  tbe 
title.  Owl  Canon  Co.  r.  Ferguson.  2  C!ola 
App.  219,  30  Pac.  255  ;  0*Donnell  T.  CbAm- 
berlin,  36  Colo.  396,  91  Pac  89, 10  Ann.  Cas. 
981 ;  McCulIough  T.  BitcbeocSc,  71  Conn.  401. 
42  AtL  81 ;  Craft  T.  LLvemasb.  27  Cola  App. 
1,  146  Pac.  121. 

14.  It  is  claimed  the  sale  contract  placed 
additional  burdens  on  defendant,  other  than 
the  agency  agreonent.  As  far  as  defend- 
ant is  ooncemed,  I  find  the  sale  contract  coa- 
forms  with  the  agmcy  egreemaat,  and  int- 
posed  no  additional  burdens  on  him  either 
in  tbe  property  described  or  in  the  amount, 
manner,  or  time  of  iiayment  and  kind  <^  se- 
curity. The  water,  dltdi  and  reservoir 
rlj^ts  were  part  of  tb^  8  B  ranch  and  un- 
d6r  the  evidence  In  tliis  case  It  would  be 
ridiculous  to  contend  oUierwise.   Hie  maie 
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contract  prorldea  1^  defendant,  in  accord- 
ance with  tbe  agency  ^reanent,  on  deliv- 
«7  of  the  deed  Is  to  be  paid  f26.000  In  cash 
and  966,000  In  deferred  payments  as  men- 
ti<»ed  In  tbe  agency,  agreemoit,  eivldenced 
by  notes  of  substantlaily  even  amounts,  pv- 
abte  In  two,  tbree,  and  finir  years,  wUb  In- 
terest at  8  per  cent  per  annum  payable  soni- 
annnally,  secnred  by  first  mortgage  txnst 
deed  on  the  property-  Weltbrec  knew  the 
pnrdiaser  had  agreed  to  pay  9126,000  for 
the  randi  upon.  deUrery  of  the  deed,  and 
that  out  of  this  pnrdmae  price  he  vnn  to 
recelTe  960,000  witiioat  ^uetlona,  and  tbat 
the  balance  was  to  go  to  plalntlfE.  Tbe  sale 
contract  inrorldes  that  the  966,000  In  notes 
to  Wdtbrec  sball  be  secured  In  the  manner 
mentioned  In  the  agmcy  agreemoit,  first 
tmst  deed  on  the  property,  at  the  same  time 
and  as  a  part  of  the  transaction,  plaintifF 
was  to  teoelTe  oat  of  ttie  purchase  price, 
9aj000  in  notes,  of  whldi  9^000  was  to  be 
seenred  Itr  a  secoad  trust  deed.  Because  the 
sale  contract  prorldas  that  plaintiff  is  to 
be  paid  946,000  In  notes,  of  which  920.OOO 
Is  to  be  secured  by  a  second  trust  deeO*  was 
no  deviation  from  the  agency  contract,  and 
in  no  manner  affected  defendant's  paymoit 
or  bis  security.  Be  knew  the  sale  price  from 
the  start,  and  knew  if  plaintiff  produced  a 
purchaser  he  would  make  a  commission  or 
profit  of  945.000.  If  Hprris  saw  fit  to  take 
not^g  evidencing  the  remnneratl<»i  for  bla 
services,  that  was  of  Importance  to  blm  only 
and  no  concern  of  defendant's.  Defendant 
was  only  concerned  upon  the  completion  of 
the  sale  in  receiving  his  price  in  the  man- 
ner stipulated  by  him,  and  I  think  the  claim 
that  the  sale  c<nitract  imposed  terms  upon 
him  in  deviation  from  the  agency  agreement 
Is  unfounded.  The  plan  of  sale  outlined  and 
discussed  with  defendant  before  he  went  to 
Pennsylvania  shows  snbstanHally  i 

Selllag  prlM    $116,000 

Cash  to  W.  J26,000 

Def.  Pymta  to  W.  Movred  by 
ftnrt  T.  D.   66.000  SSO,00(l 

trnMCQred  notes  to  Hoirla..  |2S,000 
NotM  to  Uorrli  aecnred  by 
MConl  T.  D.   »,000  146.000  iU5.oeo 

And  he  knew  b^ore  be  1^  that  Morris' 
plan  was  to  take  the  purchaser's  notes  for  his 
commission. 

15.  Complaint  la  made  because  the  court 
did  not  submit  special  lnteTT<^torie8  re- 
quested. A  Jury  was  not  called  In  to  aid  the 
court.  Thia  is  a  law  case  in  which  the  Jury 
tried  the  issue.  If  the  Issne  was  defined  and 
presented  to  the  Jury  by  appropriate  Instruc- 
tions, I  see  no  necessity  for  special  intei^ 
rogatories.  First  National  Bank  y.  Shank, 
63  Oola  44e-<6a  128  Pac;  66. 

16.  t>efendant  oontoided  throughout  the 
trial  and  prayed  £or  an  instruction  that 
plalntlif  was  entltied  to  recover  946,000  or 
nothing,  and  the  Jury  took  him  at  his  word. 
Now  he  assigns  a?  err&r  that  the  verdict  Is 
raoessbrie  upon  tB6*fMu£UI,~8^~l[fju%3enrt^ 
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it,  ttiat  plaintiff  agreed  to  ^ve  away  part  of 
his  conunlsslm  to  be  evidenced  by  tiiese 
notes.  If  plaintUf  saw  fit  to  do  this,  I  do 
not  think  it  was  a  matter  that  concerns  de- 
fendant, as  long  as  he  received  his  pay  out 
of  the  purchase  price  vjftm  the  terms  and  In 
the  manner  qpedfled  In  the  agency  agree- 
mwt.  I  think,  when  a  case  Is  tried  by  agree- 
ment upm  the  theory  that  plaintiff  Ss  en- 
titied  to  a  certain  Uquldated  amount  or 
nothing  and  defendant  prays  for  audi  an 
lostmetioa  and  the  caM  Is  sutHUltted  to  the 
Jury  upmi  that  theo^  and  tiie  verdict  la 
agidnst  the  defiant,  tiiat  be  cannot  dalm 
that  It  Is  excessive. 

17.  A  great  amount  of  argument  and  dis- 
cussion Is  made  over  the  syndicate  proposi- 
tion, and  it  is  insisted  that  It  was  Incumbent 
upon  plaintiff  to  show  that  Lewis  was  au- 
thorized In  writing  to  bind  each  member  of 
the  syndicate  by  Ms  signature  to  the  sale 
contract  All  the  syndicate  matters,  like  the 
question  of  the  binding  validity  of  the  sale 
contract  are  ImmateriaL  Hie  ultimate  ques- 
tion Is  not  the  enforceable  validity  of  audi 
matters  or  their  binding  validity  upoU  any 
one,  but  whether  the  purchaser  was  ready, 
able,  and  willing  to  buy.  If  so.  and  plain- 
tUf, within  the  time  fixed  produced  such  a 
purchaser,'  in  order  for  him  to  recover  It  is 
not  necessary  for  him  to  show  that  I«wl8 
was  authorized  In  writing  to  bind  each  mem- 
ber of  the  syndicate  to  the  sale  contract  by 
his  signature.  Holden  v,  Starks,  159  Ifass. 
603,  34  N.  E.  1069,  38  Am.  St  Bep.  461;.  Fox 
V.  Starr,  106  lU.  App.  273. 

18.  When  defendant  met  Morris  at  Pueblo 
August  28th,  he  made  no  objection  to  the  sale 
upon  the  ground  that  a  purchaser  had  not 
been  produced,  or  that  he  did  not  know  the 
purchaser's  identity,  or  that  the  time  fixed 
had  expired,  or  that  he  did  not  know  to 
whom  he  should  make  a  deed.  Neither  did 
he  object  to  transacting  the  bnelneas  with 
Lewis  in  his  representative-  capacity.  In 
fact  none  of  the  grounds  now  urged  were 
then  given.  The  only  reason  be  gave  then 
for  refusing  to  go  forward  was  that  plain- 
tiff had  exceeded  his  authority  In  attempting 
to  bind  him  by  a  contract,  which  was  true, 
but  Immaterial.  The  matters  now  urged  as 
grounds  for  rinsing  to  complete  ttie  sale 
eeera  to  be  an  afterthought  "suggested  by 
the  pressure  and  exigencies  of  the  case." 
RaUway  Co.  v.  McCarthy,  06.  U.  8.  267,-  24  L. 
Ed.  693 ;  Kansas  U.  Ifc  Ins.  Ca  v.  Burman, 
141  Fed.  836,  73  C.  0.  A.  69 :  Mooney  v.  Bl- 
der,  66  N.'  Y.  238 ;  I>uclo8  v.  Cunningham, 
102  N.  T.  678.  6  N.  B.  790;  Stete  r.  Board 
County  Commissioners,  00  Neb.  666, 8S  N.  W. 
7SS;  Balldu  v.  Sherwood,  S2  Neb.  666,  40  N. 
W.  790,  60  W.  1131 ;  Putnam  inv.  Co.  t. 
iKlng,  06  Kan.  100. 160  Fac.  660.    .  .  . 

X9.  I  find  sufficient  evidence  snstalaing 
plaintiff's  cmtention  that  he  produced  a  pur- 
chaser jrlthin  the  time  fixed  ablc^  ready,  and 
m^UVLtoliW.at  Qte.'p|ie»  ao^  upon  the 
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tenoB  stipulated  In  tbe  agour  contract,  and 
tbat  defendant  repndUited  and  preT«iited  the 
sale.  It'ibe  evidence  bad  tailed  In  this  re- 
gard, OT  U  It  was  taunffldoit  or  unaatls- 
ftictory,  I  would  not  hcelt^  In  TotSng  to  re- 
verse the  caaa  But  I  bava  gone  over  the 
evldaioe  with  unusual  care  many  tlnue,  and 
find  to  my  saUsftuitlon  tbat  it  Is  ample  to 
warrant  tiie  Jury  In  finding  tbat  the  pur- 
diaser  produced  dealred  and  had  tbe  fl- 
nanda!  ability  to  make  thepordiase,  andtibat 
It  would  have  been  consummated  if  defend- 
ant bad  done  bis  duty,  ai^  I  do  not  believe 
It  la  our  piovinoe  In  such  a  case  to  Interfere 
with  the  verdict 

Defendant's  actions  and  conduct  after  re- 
turning tnm  Pennsylvania  do  not  show  that 
he  went  to  Pueblo  with  the  well-formed  In- 
tention of  meeting  tbe  purchaser,  furalshlog 
abstracts  and  rendering  every  asslstanoe  to 
his  agent  In  tbe  completion  of  the  sale  which 
It  was  his  duty  to  do.  He  knew  the  sale  could 
not  be  craniAeted  without  sucb  «Hq>eratlon 
and  assistance.  If  he  detdred  to  be  fUr,  as 
he  now  omtoids,  and  wished  to  help  along 
tbe  sale,  be  would  have  come  f  tnrward  and  ot- 
fered  In  good  faith  his  assistance  and  shown 
tbat  he  was  ready  to  perfonn  the  amdltlons 
precedent  required  of  him.  and  then  a  fail- 
ure on  the  purchaser's  part  to  meet  the  re- 
quirements of  tbe  agency  agreement  would 
have  released  blm  from  all  liability.  To  my 
mind  his  evident  purpose  In  refusing  to  cmn- 
plete  the  sale  was  to  force  the  purchaser  to 
pay  him  tbe  extra  $10,000,  or  block  the  sale. 
I  think  the  Judgment  should  be  affirmed. 


FIRST  NAT.  BANK  OF  DENVER  v.  CRIP- 
PLE CREEK  STATE  BANK.  ■  (No.  8404.) 

(Supreme  Court  of  Colorado.    Y^.  7,  1016. 
Bebearing  Dmiad  A^rU  2,  1917.) 

1.  Bnxs  AifU  Notes  «s»Ki3— SuFrtonsnor  or 

EVSDBNOB  —  UrDOBaUCSMT  WITHOUT  Bs- 
COUB8E. 

Evidence  heid  insufficient  to  sustain  a  find- 
ing that  plaintiff  indorsee  bank  purchased  notes 
OQtr^ht  from  defendant  payee  bank. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  M  1822-1825.] 

2.  AlTEAL  AHD  EBBOK  «S»1008(^— BbVIBW— 

EriDENGB— WBirrsn  Xkbtbuheivts. 
The  Supreme  Court  can  decide  for  itaeU 
the  weight  to  be  given  written  instruments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  S8&7,  8064.] 

3.  BiLU  AND  Notes  «=:3140-7Indob8E!b'8  Iaa- 

BIUTT — PbEVIOUS  INDOBSEUENTS  WITHOUT 

Rbcoubsb. 

Where  defendant  payee  bfuik's  indorsements 
dn  notes  to  plaintiff  were  changed  to  read 
"Without  recourse,"  in  anticipation  ot  defend- 
ant bank's  examinatttm,  but  defendant  subse- 
quently generally  indorsed  renewals  of  such 
notes.  It  was  Ifabls  to  plaintiff  on  such  Indcose- 
ments. 

[Ed.  Note.~For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  'f|  856-35&1 


REPORTER  (COh). 
4.  Fbaudb,  Stathi*  or  ^130(8)— Non»- 

EXECUTED  PbOHISC  TO  InDOBSB. 

Btatirte  of  frauds,  av<Hding  oial  pnKmsN 
to  answer  fyt  auothers  dabt,  ia  inaiviUeable  to 
an  oral  promise  to  generally  indorse  aatfls, 
where  such  promise  was  executed  by  aetinllr 
indorsing  them. 

[Ed.  Note.— For  other  cases,  see  Frands,  Statr 
ute  of,  Cent  Dig.  |  836.] 

6.  Fbados,  Statuix  or  ^9l80(l)— Oimuios 

—Executed  Gohtraoi. 
An  executed  contract  Is  not  affected  by  Hk 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  sea  Frandi^  Stat- 
ute of,  Cent.  Dig.  |  S37.] 

White  and  Scott,  JJ.,  dissenting. 

En  Banc.  Error  to  IMatrict  Court,  City 
and  County  of  Denver;  James  B.  Teller, 
Judge. 

Action  by  the  First  National  Bank  of  Den- 
ver against  the  Crln>le  Creek  State  Bank. 
Judgment  for  defendant,  and  j^alntUC  brings 
orrw.  Reversed. 

.  Hu^^ies  ft  Dors^,  Gorald  Hvgbsa,  and 
Berrien  Htighes,  all  of  Dmver,  for  plali^ 
In  error.  Dines,  IMnes  &  H(dme,  J.  O.  Helm, 
Thomas  J.  Dixon,  and  N.  Walter  IHsm.  all 
of  Denver,  tat  defoidant  In  error 

RII/L,  J.  This  action  was  Instituted  bf 
tbe  plalnt±K  In  error  to  recover  $27,500,  with 
Interest,  being  the  amount  alleged  to  be  due 
upon  five  promissory  notes  executed  and  de- 
livered by  othenSi  to  the  defendant  in  error, 
who  was  the  payee  therein,  and  who  tn  turn 
Indorsed  and  delivered  them  to  the  plaintiff 
In  error.  Trial  was  to  tbe  court,  which  re- 
sulted in  a  Judgment  In  favor  of  tbe  defend- 
ant In  error  for  costs.  For  convenience  we 
shall  refer  to  the  parties  as  designated  In 
the  pleadings. 

The  plaintiff  contends  tbat  the  findings  are 
not  justified  by  the  teatlmony.  The  prin- 
cipal contention  Is  over  the  force  and  ^ect 
to  be  given  a  letter  written  by  an  officer  of 
the  plaintiff,  as  well  as  certain  other  acts  ot 
both  the  plaintiff  and  the  defendant  con- 
cerning the  sundry  transactions  leading  up 
to  the  present  controversy.  As  the  plaintiff 
contrada  tbe  findings  are  not  supported  by 
the  testimony,  we  shall  present  and  review  it 
in  its  most  favorable  light  towards  tbe  de- 
fendant, and  where  there  la  any  conflict  we 
will  accept  the  defendant's  version  thereof, 
except  tbe  legal  deductions  to  be  drawa  from 
the  written  instrument 

With  but  few  and  slight  exceptions,  tb« 
history  concerning  the.*ave  notes  is  about  the 
same.  The  defense  Is  likewise  the  same, 
for  whldi  reason  we  will  only  outline  the  tes- 
timony concerning  the  note  of  Annie  S.  Gone, 
embraced  In  the  plaintliTs  first  cause  of  ac- 
tion, with  some  slight  references  to  tbe  oth- 
ers. This  discloses  tbat  in  the  fall  of  igo> 
the  defendant  was  then,  as  now,  a  state  bank 
in  Cripple  Creek,  and  the  plaintiff  a  nationai 
bank  in  Denver;  that  the  detoidant  wanted 
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to  discount  some  of  its  paper  to  tlie  plaintiff, 
wtUdi  it  did  under  an  agreement  or  arrange- 
ment wliereby  tlie  d^'oidant  gnaxanteed  Its 
payment  by  placing  its  general  Indorsement 
apon  tlw  notes ;  tliat  under  tbis  arrangement 
the  plaintiff  was  to  have  only  6  per  cmt. 
per  annum  of  tbe  Interest  called  for  by  sndi 
paper,  aod  tbe  defendant  tbe  balance  of  the 
Interest:  tbat  pursuant  to  this  arrangement, 
apon  October  30,  1906,  the  defendant  mailed 
to  tbe  plaintiff  17  notes  payable  to  defend- 
ant's order,  and  1^  it  indorsed  to  tbe  plain- 
tiff, in  the  aggregate  sum  of  $41,002,  which 
amount  the  plaintiff  paid  therefor;  that  this 
inclnded  a  note  for  $5,000  executed  by  Annie 
E.  Cone,  due  three  months  after  date,  drawing 
Interest  at  the  rate  of  12  per  cent,  per  an- 
num; tbat  when  this  note  became  due,  it, 
almg  vitti  otlien,  was  sent  to  tbe  defendant 
tor  oonectim  or  paymoit;  tbat  tha  defend- 
ant collected  tbB  Interest  and  accepted  an- 
other or  new  note  for  the  principal  due  in 
three  months,  payable  to  its  order,  with  in- 
terest at  the  rate  of  12  per  cent  per  annum, 
yrbUSx  It  indorsed  wiUwnt  limitation  and 
mailed  to  the  plaintiff,  together  with  one 
half  cf  the  interest  eoUected,  as  per  tbe  terms 
of  the  original  agreemoit,  keeping  the  other 
half  of  tbe  interest;  that  this  course  oi  pro- 
cedure, with  renewals  every  three  montba. 
continued  until  in  June,  1810.  wben  it  ap- 
pears tbe  state  bank  commlsslooer  was  mak- 
ing an  exandnatlon  of  tbe  defendant  bank, 
ond  It  was  desirous  of  showing  t^t  It  was 
not  liable  upon,  and  did  not  have  outstaiul- 
Ing,  any  rediscount  paper;  tbat  this  fact  was 
explained  to  the  officers  of  the  plaintiff  by 
tbe  defeudant'a  caishler.  who  aj^ealed  to 
them  for  assistance  In  this  respect,  with  the 
result  that  a  verbal  agreement  was  entered 
Into  to  tbe  effect  tbat  the  plaintiff  would 
have  stamped  the  words  "Without  recourse'' 
upon  the  Annie  R  Cone  note  then  In  existence 
and  the  renewals  of  the  other  notes  there- 
tofore redlacouDted  to  It  and  then  held  by  it 
with  the  defendant's  general  Indorsement 
thereon,  so  that  the  same  upon  their  face 
would  show  DO  liability  against  the  defend- 
ant bank;  that  the  plaintiff's  officers  also 
agreed  to  write  a  letter  to  the  state  bank 
commissioner  stating  tbat  it  held  no,  redis- 
count paper  of  the  defendant,  etc.;  that  in 
consideration  that  tbe  plaintiff  do  this  the 
defendant,  through  Its  cashier,  who  negotiat- 
ed and  consummated  this  arrangement, 
agreed  that,  regardless  of  such  Indorsements 
being  placed  upon  tbe  notes,  the  defendant 
would  guarantee  their  payment  or  make  good 
any  loss  to  plaintiff,  etc.,  during  the  period 
Mid  Indorsements  "Without  recourse"  re- 
mained  thereon,  and  would  thereafter  cause 
to  be  reinstated  upon  said  notes  or  the  re- 
newals thereof  the  defendant's  general  in- 
dorsement; that  pursuant  to  such  agreement 
tbe  iidaintlff  caused  this  Caone  note  and  the 
0tbOT  notes  thai  held  by  it  to  be  stamped 
*' Witluvt  zeconne»"  and  Ita-  tIob  presideot  to 


write  a  letter  to  the  state  bank  commlssi<Hier 
bearing  date  June  18, 1010,  as  follows: 

"E.  W.  Pffeifer,  Esq.,  State  Bank  OtHnmis- 
doner,  City^Dear  Sr:  Our  diacoant  depart* 
ment  advises  me  tbat  th^  have  notified  you -a 
few  days  ago  that  the  bank  of  Victor  and  the 
Criwle  Creek  State  Bank  had  some  rediscounts 
with  OS.  This  paper  was  all  pnrdiased  outricht 
with  a  Srithoot  reeouise*  stamp  on  It,  so  that 
Mr.  RoUestontfs  sutoncat  tiut  he  had  no  re- 
discounts is  correct. 

"TmstizLg  this  expSanatimi  wUl  be  satisfac- 
tory, I  am, 

"Yours  vev  truly, 

"OW  Koely,  Vice  Pres." 

— that  thereafter,  when  the  Oone  note  then 
In  existence  and  the  other  notes  became  due, 
they  were  sent  to  the  defendant  bank  tor 
collection  or  payment,  when  it  again  collect- 
ed the  Interest,  took  new  notes  for  tbe  prin- 
dpals  in  Its  awn  name,  and  surrradered  to 
tbe  maker  the  old  ones,  and  forwarded  the 
new  ones  to  the  plaintiff  with  "Without  re- 
course" indorsed  Uiraeon,  keeping  the  same 
amount  of  tbe  Interest  as  theretofore,  for- 
warding to  the  plaintiff  its  share  of  the 
Interest  with  the  new  notes;  tbat  this  prac- 
tice continued  for  one  year,  or  until  June. 
1911,  when  the  defendant's  officers'  attention 
was  called  to  tbe  fact  of  the  agreements  un- 
der whlc*  the  "Without  recourse"  Indorse- 
ment was  placed  thereon  with  a  request  that 
It  be  ^minated  thereafter  and  Its  goieral 
Indors^ent  placed  thereon,  which  was  done 
upon  those  returned  in  June,  1011;  tbat 
upon  their  maturity  they  were  In  turn  sent  to 
the  defendant  bank  for  coHecti<Hi  or  pay- 
ment, who  in  turn  collected  the  interest,  took 
new -notes  payable  to  Itself,  and  surrendered 
the  old  ones,  returning  the  new  ones  witb 
the  same  amount  of  Interest  as  b^ore  to  tbe 
plaintiff  with  its  genatil  Indorsement  there- 
on; that  this  practice  continued  for  the 
period  of  one  year  and  until  June,  1812,  at 
which  time,  wben  tbe  notes  became  due,  tbe 
plaintiff  again  returned  them  to  the  defend- 
ant for  collection  or  payment,  who.  In  turn, 
collected  -the  Interest,  took  new  notes  payable 
to  itself  for  the  principal,  returned  tbe  old 
ones  to  the  makers,  and  forwarded  the  new 
ones  to  the  plaintiff,  but  with  its  indorse- 
ment "Without  recourse"  thereon,  also  in- 
closed draft  for  a  portion  of  tbe  Interest  col- 
lected upon  the  last  notes,  as  before,  retain- 
ing the  same  portion  as  before  for  Itself; 
that  the  plaintiff  defined  to  accept  the  new 
notes  with  tbe  "Witliout  recourse"  indorse- 
ment and  returned  them,  together  with  tbe 
remittance  for  the  interest,  to  the  defendant, 
Mth  Instructions  that  it  either  erase  the 
"Without  recourse"  indorsement  and  substi- 
tute its  general  indorsement  or  return  the 
notes  sent  to  it  for  collection.  This  the  de- 
fendant declined  to  do.  This  suit  was  then 
brought  to  recover  upon  the  defendant's  in- 
dorsemot  as  it  stood  iq>oa  tike  last  notes 
sent  to  it  for  collection  or  payment. 

Tbe  testimony  as  above  outlined  stands 
nncotttradlcted.  uoept  aa  it  cMifllcts  or  is 
incoiwlBtent-  wttUn  Itaelt    Tlie  trial  court 
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found  that  then  was  no  conslderattm  for  tbe 
defendant's  Indorsement  tit  guaranty  upon 
the  notes  sued  on,  for  which  reason  be  states 
tibat  the  plaintur  has  no  light  of  action.  Tide 
Itf  followed  b7  the  statement  that  this  woold 
not  be  true  excei»t  for  the  &ct  that  the  notes 
are  related  to  each  other  as  renewals,  and 
were  In  the  first  Instance  bought  outright  by 
the  plaintiff,  and  not  merely  redlscounted. 

[1, 2]  The  only  claim  of  evidence  to  support 
the  contentlui  that  the  original  notes  were 
bought  outri^t  with  a  "Without  recourse" 
stamp  on  them  Is  Mr.  Keely's  letter  to  the 
bank  commlsBloner  of  June  18,  1910.  We 
cannot  agree  that  It  sunwrts  this  contention 
when  applied  to  the  first  notes  In  the  history 
of  this  transaction  sold  to  the  plalnttfF  on 
October  30, 1008,  which  was  about  20  months 
prior  to  die  date  of  this  letter.  It  will  be 
observed  that  this  letter  refezs  to  the  notes 
then  In  existence.  These  .were  not  the  first 
In  the  series  of  tbis  transaction,  but  were  the 
fifth  or  sixth  renewals  thereof,  during  which 
period  it  is  admitted  that  the  defendant  bank 
collected  and  k^t  for  itself  Interest  at  ttie 
rate  of  6  per  cent,  per  aannm  upon  this  Gone 
.  note,  the  same  amount  i:^on  some  ot  Uie  oQi- 
ers,  with  a  sll^t  lesser  amount  upon  the  oth- 
ers. Tliere  Is  no  dispute  ctncemlns  this. 
Likewise,  as  trading  to  support  Mr.  Ke^s 
sworn  testimony,  there  are  the  original  notes, 
Hunethii^  like  14  renewals  of  eadi,  with  the 
unqnallfled  indorsement  of  the  defendant 
tliereon,  the  collection  by  the  defotdant  of  tibie 
Interest,  and  the  keying  of  one-half  thereof 
cat  the  done  note  and  others,  with  but  a 
slight  lesser  amount  on  others,  and  the-  rec- 
ords of  tiie  bank,  none  ot  whidi  is  oontradic^ 
ed  by  the  makers  of  the  notes,  the  officers  or 
the  former  officers  of  tlie  defmdant  bank,  or 
any  one  else.  In  such  drcumstances  we  can- 
not agree  ttutt  the  testimony  was  suflldait  to 
show  that  the  original  transaction  was  a  sale 
outright  or  other  than  a  rediscount  of  the 
paper.  Where,  as  here,  the  testimony  alleged 
to  support  it  is  In  .writing,  this  court  is  not 
bound  to  aocei^  the  dednctitnis  of  the  trlid 
court  as  conduslTe  cmcenilng  It,  but  can  dfr 
dde  for  itself  the  weight  to  which  the  written 
instruments  are  entitled.  Stuart  &  Co.  t. 
Asher,  16  Colo.  App.  403.  62  Pac  1061 ;  Colo. 
Dry  Goods  Co.  t.  Dunn  Co.,  18  Cola  Akk 
409.  71  Paa  887;  TalcoU  t.  Mastin,  20  Colo. 
App.  488,  79  Paa  978. 

[8]  What  are  the  relative  rights  and  lia- 
bilities of  the  parties  up<«  the  notes  in  salt 
under  this  state  of  facts?  It  will  be  observed 
in  his  testimony  Mr.  Ee^  does  oxA  admit 
that  the  statement  in  his  letter  to  the  bank 
commissioner  that  his  bank  held  no  redis- 
count paper  of  the  defendant  was  false.  His 
theory  was  that  the  stamp  "Without  re^- 
course"  on  the  paper  r^ieved  it  from  being 
rediscount  paper,  but  that  the  verbal  agree- 
ment to  guarantee,  etc.,  and  to  put  it  back 
on  were  accepted  In  lieu  thereof,  and  that 
bis  bank  was  protected  by  this  substitute 
agreement.   If  such  was  the  casa^  then  jk 
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must  be  conceded  tliat  the  offloers  of  the  twv 
banka  were  attempting  to  do  indirectly  thit 
which  they  could  not  do  directly,  and  by  this 
method  sM^t  to  "put  <nie  over"  oa  the  state 
bank  commissioner,  In  violation  of  our  state 
banking  laws.  That  this  was  unlawful  as 
well  as  reprehensible  must  be  conceded. 
That  there  was  no  consideration  passing  to 
the  plalntifE  bank  for  its  part  (tf  this  trans- 
action other  than  the  verbal  promise  of  the 
defmdant'B  eashler  is  not  disputed.  The 
question  then  presents  Itself  whether  these 
attempted  unlawful  transactions  relieved  the 
defendant  bank  from  its  liability  upoo  notes 
executed  21  mtmths  thereafter,  bearing  Its 
general  Indorsement,  and  being  the  fourtli 
renewal  of  the  ones  upon  which  It  was  first 
placed  under  the  terms  of  the  alleged  agree- 
ment above  ouUined  that  It  should  be  thus 
t^nstated,  and  where  the  defendant  con- 
tinued to  collect  and  keep  as  its  own  about 
one-half  of  the  Interest 

Assuming  that  the  "Without  recourse* 
stamp  upon  the  notes  in  ^ istence  at  Ok  time 
of  the  fraudulent  agreement  was  valid  and 
relieved  the  def^dant  from  its  then  liability 
therecm,  we  do  not  think  It  can  escape  its 
llahllity  upon  those  la  c<nitroversy.  The  notes 
embraced  in  these  verbal  agreements  were 
valid  paper,  and  the  vei:bal  contracts  per> 
talning  to  them  and  tb^  renewals  had  been 
entirely  executed  nine  months  before  the 
present  notes  were  given  and  a  year  before 
titielr  maturity.  Tbey  were  at  both  of  these 
dates  a  thing  of  the  past:   Hie  defiendant 
had  rectfved  full  value  for  the  original  notes 
from  the  plaintiff,  and  was  at  ttie  time  of  the 
salt  but  carrying  out  the  agreement  made 
at  tiie  time  of  the  purdiase  of  the  first  notes 
by  taking  renewals  In  Its  own  name,  Indorsing 
them  to  plaintiff,  collecting  the  Interest,  and 
retaining  one-half  on  ihe  Oone  and  some  of 
the  other  notes,  with  a  slight  lesser  amount 
upon  the  othm,  and  up  to  the  time  of  the 
suit  had  rec^ved  $1,080.38  as  Ite  slutre  of 
the  interest  on  the  Gone  note  alone,  and  up- 
wards of  $6,000  as  its  share  of  the  Interest 
upon  them  all.  This  of  its^  Is  Inconsiatent 
with  the  defmdant's  claim  that  It  was  stmply 
acting  as  the  agent  of  tm  plaintlfl  In  taicii^ 
these  renewals. 

In  Branham  t.  Stallings,  21  Otdo.  210,  40 
Pac  806,  62  Am.  St  Rep.  218,  tbia  court 
quotes  with  i^roval  ttcaa  Norrls  v.  Mcnris^ 
Adm'r,  9  Dana  (Ky.)  817,  86  Am.  Dec  1381 
as  follows: 

"When  tlifl  ^rtles  to  an  iUegal  frandnloit 

contract  are  m  l>ari  delicto,  neither  a  court  of 
equity  nor  a  court  of  law  will  aid  cither  of  them 
in  enfordng  the  execution  of  Chat  which  may 
be  executory,  or  in  revoking  or  resebidinK  that 
which  may  have  been  executed.  In  such  a  caae 
the  law  will  not  be  the  instrument  of  its  own 
subversion,  and  to  every  invocation  of  its  as- 
sistance replies,  'In  pari  delicto  portior  est 
ccmditio  defendentis.' " 

We  think  the  principle  Just  quoted  is  appli- 
cable here,  and  that  the  courts  ought  not  to 
lend  their  aid  In  revoking  or  rescindii^  the 
general  indowflinenta  placed  upon  tfaeep  last 
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reoewals,  when  they  (as  were  their  prede- 
cessors) are  sni^rted  by  a  substantial  con- 
slderatlou,  viz.  a  large  part  of  the  Interest 
collected  and  retained  by  the  defoidant, 
which  otberwlse  would  be  the  property  ot  the 
plalntlir. 

Iq  arriving  at  the  above  coocluelon,  we 
are  assuming  for  the  purpose  of  this  case, 
but  without  deciding,  that  the  "Without  re- 
course" stamp  upon  the  former  notes  reliev- 
ed the  defendant  from  any  liability  thereon. 
The  following  cases  tend  to  sustain  the  oon- 
teation  that  neither  the  cashier,  the  presi- 
dent, nor  vice  president  of  the  bank  has  au- 
thority to  mafce  such  contracts,  and  that  un- 
der such  drcumstauoes  the  Indorsements 
would  not  relieve  the  original  goahintor,  but 
Its  liability  would  remain  as  it  was  had  they 
not  been  made.  We  think  it  unnecessary  to 
go  into  this  gueetion.  Daai^  on  Negotiable 
Instruments  (6th  Ed.)  vol.  1,  S  395 ;  Bank  of 
TJ.  S.  V.  Dunn.  6  Pet.  01,  8  li.  Bd.  316;  £cker 
V,  First  Nat  Bank,  &9  Md.  291 ;  Hodge's  Ex- 
ecutor T.  First  Nat  Bank,  22  Orat.  (Va.)  61 ; 
Olney  t.  Cbads^,  7  B.  I.  224;  'niompson  v. 
McEee,  S  Dak.  172,  87  N.  W.  867 ;  I>avleBe 
County  Sav.  Ass'n.  v.  SaUor.  63  Mo.  24;  Sav- 
ings Bank  v.  Hughes,  62  Mo.  Am,  676 ;  Hei^ 
chants'  Bank  v.  Bodolf.  6  Neb.  627;  State 
Bank  of  Moore  v.  Fmsyth,  41  Mint  249.  108 
Paa  914,  28  L.  B.  A.  (N.  S.)  601. 

[4,  B]  The  defendant  coa tends  that,  if  true. 
Its  oral  iwomlse  to  relndorse  Is  Told  under 
onr  statute  of  frauds,  not  being  In  writing, 
and  being  a  promise  to  answer  for  the  debt 
ot  azMther.  If  sanction  could  be  given  to  the 
Talldlt7  of  the  transaction  iq>on  which  this 
promise  Is  based,  this  (dairn  might  be  answez^ 
ed  by  the  facts  that  when  the  prtnnise  was 
made  the  defendant  was  liable  on  the  notes, 
and  Its  primary  object  was  to  aerre  itself 
rather  than  to  answer  for  ttie  debt  of  another, 
and  for  its  own  Interest  it  agreed  to  there- 
after put  itself  in  the  position  in  which  It  then 
stood,  namely,  become  the  guarantor  of  the 
Dotea.  This  might  be  held  to  be  an  orlj^al, 
and  not  a  collateral,  agreement    Flsk  v. 
Keser,  19  Colo.  88,  34  Pac.  672;  Browne  on 
Statute  of  Frauds  (hth  Ed.)  H  164,  166,  204. 
But,  as  stated,  we  do  not  care  to  give  our  sanc- 
tion to  any  ctmtract  involving  such  a  trans- 
action ;  hence,  assuming  that  it  was  void,  but 
tbat  the  indorsements  relieved  the  defendant 
from  Its  liability  on  the  notes  then  in  exist- 
ence, the  entire  contract  bad  been  executed 
long  prior  to  bringing  the  suit   The  indorse- 
ments were  reinstated  and  continued  upon 
three  subsequent  renewals  at  each  of  whi<A 
times  the  defradant  as  It  had  before,  col- 
lected all  of  the  Interest  and  retained  Its 
sliare,  whlcit  was  a  substantial  amount.  The 
contract  baring  been  executed  takes  It  out  of 
tbe  statute  of  frauds.   OTynon  v.  Despain,  22 
Colo.  240,  43  Pac.  1038;  McLure  v.  Koen,  25 
Colo.  284,  63  Pac.  1068 ;  Browne  <m  the  Stat- 
ute of  Prauds  (0th  Sid.)  |  116;  Franklin  t. 
Matoa  0.  M.  Co.,  168  Fed.  941,  88  C.  C.  A. 


146,  16  Ia  B.  A.  (N.  S.)  381,  14  Ann.  Cas.  302 ; 
Mlncbener  t.  Henderson,  181  Ala.  115,  61 
South.  246;  Harris  T.  &  W.  Co.  v.  Moor,  10 
Ala.  App.  469,  66  South.  416;  First  Nat. 
Bank  v.  Gallagher,  119  Minn.  468,  13S  N.  W. 
681,.  Ann.  Cas.  1914B.  120. 

Tbe  Judgment  la  lerersed. 

Eeversed. 

WHITE)  and  SCOTTT,  JJ.,  dissenting.  TEL- 
LER,     not  participating. 


PHBNIX  INS.  GO.  et  aL  V.  BHINBHAKC 

et  al.  (No.  9078.) 
(Supreme  Court  of  C<dorado.  F^.  6, 1917. 
Rehearlns  Denied  April  2,  1917.) 
InsuHANoi  «si»6(a— Pazmbrt— RxQBz  or  SUB- 

AOGATIOn 

Where  an  Insurance  company  having  writ- 
ten policies  niKm  property  burned  is  prevented 
by  statute  from  having  any  interest  by  subrog^ 
tion  in  property  owner's  cause  of  action  against 
a  railroad  for  the  fires,  the  facts  that  the  Insur- 
ance company  has  paid  tbe  owners  tbe  amount 
ol  the  policies,  and  that  the  owners  are  non- 
residenti,  or  are  insolvent  do  not  Justify  a  peti- 
tion of  intervKition  for  the  purpose  ot  obtaining 
a  lien  upon  a  judgment  for  the  property  ovmet 
against  the  railroad  for  the  amount  of  the  losS) 
since  if  they  hare  a  daim  against  the  prop^l9 
owhers  for  money  had  and  reedTed  «r  oCherwian 
their  remedy  is  uie  same  as  any  other  creditor. 

[Ed.  Note.— For  other  casM,  see  Insuiancf. 
Cent  Dig.  18  1500,  160L1 

White,  C.  J.,  dissenting. 

En  Bane.  Error  to  District  Court,  Mesa 
County;  Thomas  J.  Black,  Judge. 

Action  by  Mary  S.  Rhinehart  and  others 
against  the  Denver  k  Rio  Grande  Ballroad 
Company,  In  which  the  Phenix  Insarance 
Company  and  others  were  made  defendants 
and  filed  eross-complalnt  against  the  rail- 
road. From  a  Judgment  for  plaintiffs  against 
the  railroad,  and  dismissing  the  action  as 
to  tile  Insurance  companies,  plaintiffs  and 
the  Insurance  companies  brought  error.  Judg- 
ment against  railroad  was  reversed  and  re- 
manded, with  directions  to  enter  Judgment 
against  railroad  for  plaintiff  in  the  amount 
of  the  total  loss,  which  was  done  by  trial 
coart.  The  insurance  companies  then  filed 
a  supplemental  eross-complalnt  and  petition 
in  Intervention,  and  secured  a  restraining 
order  prohibiting  the  oMlection  of  the  Judg- 
ment From  an  order  dissolving  the  re- 
training order  and  striking  the  supplemental 
cross-complaint  and  petition  in  Intervention, 
the  insarance  companies  bring  error  and  ap- 
ply for  supersedeas.  Sapersedeas  denied,  and 
Judgment  affirmed. 

Sylvester  G.  Williams,  of  Denver,  for  plain- 
tiffs In  error.  McMnllln  &  Sternberg,  of 
Grand  Jimction,  for  defendants  In  error. 

HILL,  J.  Tbe  defendants  In  error  brought 
an  action  to  recover  from  the  Denver  & 
Rio  Grande  Ballroad  Company  damages  for 
tbe  destruction  of  their  goods  caused  by  fire 
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alleged  to  have  been  set  by  an  engine  of  the 
railroad  company.  Their  complaint  aUeged 
that  certain  insnrance  companies  are 
now  the  plaintiffs  in  error)  claimed  interest  In 
the  subject-matter  of  the  action  by  reason  of 
certain  moneys  paid  under  their  contracts  of 
insurance  upon  account  of  this  loss  by  virtue 
of  alleged  rights  of  subrogation  and  as'jlgn- 
ments  claimed  to  baTe  accrued  under  said 
policies ;  that  plalnUfEs  were  not  advised  as 
to  the  validity  of  such  claims  and  in  order 
that  the  rights  of  all  be  determined,  the 
insurance  companies  were  made  defendants 
under  the  plaintiffs'  prayer  that  they  be  re- 
quired to  answer  and  disclaim  or  assert  what- 
ever interest  they  claimed  to  have,  etc  The 
insurance  companies  filed  answers  and  cross- 
complaints  against  the  railroad  company  in 
which  they  allied  that  tbey  had  written 
policies  up<m  this  property  aggregating  $2,- 
600,  and  that  they  each  paid  to  the  own- 
er the  fall  amount  of  th^  respective  poli- 
cies. They  set  forth  the  provisions  of  tiielr 
contracts  of  insuranpe  providing  for  the  as- 
signment of  the  cause  of  actitm,  etc;  each 
prayed  that  it  be  decreed  to  have  an  interest 
to  the  extent  of  the  insurance  paid  to  the 
amount  of  recovery  as  the  plaintiff  may  be 
entitled  to  receive  from  the  railroad  (Com- 
pany, and  to  the  Judgment,  If  any;  they 
also  asked  Judgments  against  the  railroad 
company  for  the  amount  paid. 

The  Jury  fixed  the  total  loss  at  $3,400.  It 
was  admitted  that  plalntUEi  had  reoelved 
$2,500  from  the  Insurance  companies.  Judg- 
ment was  entered  in  favor  of  plaintiffs 
against  the  railroad  for  $900,  the  balance 
of  the  loss,  and  the  action  dismissed  as  to 
the  insurance  comftaniSB,  Writs  of  error 
wen  piosacttted  from  the  Judgments  by  both 
the  owners  and  the  losurauce  companies,  the 
owners  claiming  tiat  tbey  were  entitled  to  a 
judgment  against  the  railroad  oompany  for 
the  total  loss,  regardless  of  the  Insurance; 
the  Insurance  pompanies  claimed  that  the 
Judgment  should  hava  been  in  tb^  favor  for 
the  amount  of  the  insurance  paid.  The  Judg- 
ment  against  the  railroad  company  was  re- 
veraed  and  the  cause  remanded,  with  dlxeo- 
dops  to  enter  Judgment  against  it  In  favor 
of  the  owners  In  the  sttm  of  $M0(^  the  total 
loss,  with  ooata.  See  Rhlnehart  et  ai.  v.  I>en- 
ver  &  Bio  Qrande  K,  Oa,  108  Fae.  14& 

The  trial  court  caused  to  be  entered  judg- 
ment in  harmony  wltii  our  mandate  Upm 
the  same  day  the  insurance  companies  filed 
in  the  action  what  tbey  termed  a  supple- 
mental cross-complaint  and  petition  In  intez^ 
venttffli,  and  without  notlee  to  the  defendants 
In  error  secured  a  restraining  order  prtdilbU- 
ing  the  collection  of  the  Judgment  There- 
after, upon  motion  of  the  defendant  In 
error,  the  restraining  order  was  dissolved 
and  the  supplemental  crosa-complalnt  and 
petition  in  Intervention  Sicken,  from  wUcfa 
ordera  the  Insurance  compsjales  prosecute 
,thls  writ  of  error  and  make  application  for 
'rapexaedeaa. . ,.     ■  . 


The  defendants  in  error  claim:  First,  that 
the  sustaining  of  this  motion  was  not  a 
final  Judgment  to  which  a  writ  of  error 
wonld  lie.  Second,  that  it  would  have  been 
in  violation  of  the  former  mandate  of  this 
court  for  the  trial  court  to  have  acted  upon 
the  petition.  And  third,  that  If  the  trial 
court  had  Jurisdiction,  the  motion  was  prop- 
erly sustained.  We  will  not  pass  upon  the 
first  of  these  ctmtentlons.  The  petition  dls- 
closes  that  the  insurance  companies  had 
theretofore  been  parties  to  the  action;  they 
asked  that  their  former  answer  and  cross- 
coiuplaints  be  made  a  part  of  their  last  peti- 
tion ;  they  allege  that  they  have  an  interest 
In  the  subject-matter  of  this  action  and  in 
the  judgment  entered  herein  to  the  extent  of 
$2,500  and  Interest  by  virtue  of  the  Insurance 
policies  referred  to  In  the  original  suit,  etc 
Tbe  prayer  is  that  It  be  adjudged  that  the 
Insurance  companies  have  Interests  In  the 
jud^ent  rendered  In  said  cause  to  the 
amount  of  their  respectlTe  policies;  that  the 
plaintiffs  be  estopped  to  deny  they  have  thla 
interest  and  be  held  to  be  trustees  for  the  in- 
surance companies ;  that  the  moneys  be  paid 
into  court  to  be  distributed  in  harmony  with 
their  contention,  etc. 

It  will  be  observed  that  the  object  of  the 
petition  was  to  secure  for  the  insurance  com- 
panies $2,500  of  the  moneys  and  interest 
which  this  court  heretofore  held  should  be 
paid  by  the  railroad  comiwny  to  the  owners 
of  tbe  property,  and  which,  by  sustaining  the 
validity  of  our  statute,  we  held  that  tbe  in- 
surance companies  bad  no  Interest  In.  Coun- 
sel say  that  this  proceeding  is  brought  to  de- 
termine the  question  of  double  recovery  be- 
tween the  insurance  companies  and  the  own- 
er ;  that  this  question  was  not  settled  In  the 
former  action.  This  latter  fact  Is  true,  and 
we  thus  said,  but  we  also  sustained  the  va- 
lidity of  our  Insurance  act  prohibiting  snb- 
rogatlon  or  assignment  of  the  cause  of  action 
to  an  Insurance  company  holding  a  policy 
upon  the  property,  and  held  that  tbe  owners 
could  recover  the  whole  loss  from  the  rail- 
road company,  and  that,  the  latter  conld  not 
avail  Itself  of  the  Insurance  carried  by  the 
owner.  Tbe  action  was  dismissed  as  to  the 
Insurance  companies  where  tbey  were  seek- 
ing to  secure  a  judgment  against  the  railroad 
company,  or  a  judgment  against  the  owner 
for  this  money,  or  both,  and  a  lien  upon  any 
Judgment  In  favor  of  the  owners  against  Oie 
railroad  company.  This  ruling  was  not  dis- 
turbed. Referring  to  It,  the  former  c^lnlon 
states: 

"The  insuraace  companies'  pleadings  disclose 
that  they  do  not  seek  to  recover  anything  from 
tbe  owners,  except  tliat  whidt  tfae^  are  to  get 
from  the  railroad  comjiiany.  As  the  statute  pro- 
hibits them  from  havitig  any  interest  therein, 
thar  answers  and  croBs-complaints  fall  to  sUte 
a  cause  of  action  against  father  the  owner  or 
the  railroad  oompany,  for  which  reason,  they 
bavina  dedined  to  amend,  the  action  was  pxw- 
erly  dumissed  aa  to  them." 

When  this  question  is  eliminated  (which  it 
was  by  tha  former  (vlnloo),  ttw  only  csnise 
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teft  for  ^Mdr  vetttloa:  of  Intenrentton  Is  Oielr 
claim  that  they  have  paid  to  the  ownen  $2,- 
600  upon  Insnnnce  polldes,  whldi  tiney  did 
not  owe,  for  which  reasoD  the  owners  owe 
Utem  Uils  amoiin^  with  latowt,  and  ilhoald 
PB7  It  back.  As  said  In  the  other  case.  In 
Bohstanoe,  whether  tb  ^  do  <v  do  not  U  not 
proper  to  "be  detonined  In  tbls  sctton. 
These  claims,  so  far  as  tUs  case  Is  etmcnn- 
ed,  are  jnst  the  same  as  though  they  claim- 
ed the  owners  were  owing  them  any  other 
debt.  It  hi  not  a  ground  tot  interrentlon  in 
a  suit  ot  this  Und,  and  CQieclaUy  so  where* 
by  statute^  they  are  fvofalMted  from  havUig 
any  lnt»est  ta  the  cause  of  actUm.  If  th^ 
have  claims  sgalnst  the  owners  for  mooeyi 
had  and  received,  or  otberwlae,  their  remedy 
Is  the  same  as  any  other  creditor.  If  the 
owners  are  nonresidents,  as  they  allege^  our 
statutes  have  provided  mettiods  of  reatiUng 
property  which  they  hare  in  the  state.  If 
inscdvent  as  th^  also  <A&im,  laws  are  mo- 
vtded  to  roach  sotA  cases,  but  mme  of  these 
facts  jnstl^  a  petition  of  Interrentlon  tat 
the  purpose  of  obtaining  a  lltti  npon  a  Judg- 
ment or  the  daXm  town  which  It  Is  awarded, 
which  oar  statute  prohibits  them  from  hST- 
Ing  any  Interest  in  by  reason  of  their  having 
written  policies  of  Insurance  up<m  the  prop* 
er^  homed. 

The  application  for  sapersedeas  will  be  de- 
nied, and  the  Judgment  aflSrmed. 

Supersedeas  denied ;  Jodgmeat  affirmed. 

WHITER  0.  J.,  dissents. 


MORRIS  &  CO.  V.  CANADIAN  BANK  OF 
COMMERCE  et  aL   (No.  13780.) 

(Saprame  Ooart  of  Washington.    Mardi  26L 
1917.) 

1.  Fraud  4s»60,  58(1)— BrxncHCB— Fbesuhp- 

TION. 

Fraud  la  never  presomed,  but  must  be  prov- 
ed by  testimony  at  once  strong,  cogent,  and  con- 
vincing. , 

rSd.  Note.— F<»-  other  cases,  see  SVaud,  Gent. 
Dfg.  K  46,  47,  55.] 

2.  Evidence  «»20(2)— Judioiai,  Noticb. 

The  habit  of  financiiis  the  movement  of 
good!  and  commodities  to  protect  the  nnrchast 

Erice  through  the  medium  of  drafts  and  bills  of 
Lding  by  those  having  a  limited  credit  is  so 
firmly  fixed  in  the  hnsineaa  world  that  it  will  be 
Judicially  noticed  as  a  matter  of  general  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Gent.  Dig.  {  24.] 

S.  GAnniSBHSirr  4s»lie2— Faildbb  xo  Show 

Title  ob  Eotjitt, 
Where  plaintiff  fiiUs  to  show  title  in  Its  ad- 
msary  denadant  to  funds  in  tbe  hands  of  the 
ramishee,  or  any  eqnUy  in  itadf  supertor  to 
uat  of  the  garnishee.  Its  ganushmeat  must  fail. 

[Ed.  Notbi—Fax  other  cases,  see  Qanishment, 
G^Dig.  I  800.] 

4.  Garnishment  «=»1— Statutory  Ohabao- 
TER  OF  Rbuedt. 
The  remedy  by  gamishnient  is  purely  statu- 
tory. 

[Ed.  Note.— For  other  eases,  see  Oamishment, 
Gent  Dig.  8  U 


B.  Gajsnishmkht  «=>175  —  Old  Fkaotxcb  — 
Statuts. 

Prior  to  Laws  1883,  p.  06,  providing  for  a 
garmshment  procedure  independent  of  the  at- 
tachment statute,  and  providing  for  a  judgment 
ind^tendent  of  the  main  case,  the  practice  was 
to  im[»oand  money  and  property  in  the  hands  of 
third  penons  by  service  of  a  copj  of  tbe  writ  of 
attadiment,  i.  e.,  by  serving  a  wnt  of  attachment 
upon  the  person  suspected  of  owing  or  of  having  > 
property  m  his  possession  belonging  to  the  prin- 
cipal defendant;  the  attachment,  whether  of 
specific  property  or  of  a  debt  owing,  was  purely 
ancillary  to  the  main  action,  and  no  binding 
judgment  could  be  mtered  against  the  eamlihee 
until  Judgment  was  entered  for  plaintiff  in  the 
main  case,  so  that  a  finding  made  before  judg- 
ment was  interlocutory,  and  not  to  be  entered 
except  as  part  of  the  main  judgment. 

[Ed.  Note. — For  other  cases,  see  Gamiabment, 
Cent.  Dig.  K  815-322.] 

6.  Apfbal  and  Ebbob  «=»33e<4)  ~  Tna  tor 

APFEAIJNQ— JUDOIIBNT  AOAINST  OABNXBBEB 

— "Final  Order  or  Judgment." 
Judgment  against  tbe  garntBhee,  under  Laws 
1898,  p.  95,  providing  for  garnishment  proceed- 
ings independent  of  the  attachment  statute,  and 
providing  for  judgment  independent  of  the  main 
case,  is  a  "final  order  or  judgment"  within  Rem. 
Code  1915,  8  1718,  providing  that  in  civil  actions 
and  proceedings  an  appeal  from  any  final  judg- 
ment must  be  taken  within  90  days  after  the 
date  of  tbe  entry  of  such  final  judgment,  and 
an  appeal  from  any  order,  other  than  a  final 
order,  from  which  an  appeal  is  allowed  by  the 
act,  within  15  days  after  entry  of  the  order, 
since  a  "final  order  or  judgment '  Is  one  entered 
after  trial  upcm  an  issue  of  fact  or  law  which 
goes  to  the  merit  of  the  case,  and,  when  entered, 
condudee  the  part;  against  whom  it  is  rendered 
from  further  pursuing  his  right  or  remedy  in  tht 
court  in  which  it  ia  entered. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {  188S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Swies,  Blual  Order.] 

7.  Appeal  and  Erbob  «=B710i)  —  Obdbb 
Quashing  Wbxi  or  Gabnishhent— Finai.- 

ITT. 

A. writ  of  garnishment  may  be  quashed  tot 
lack  of  form  or  substance,  and  an  alias  writ  may 
issue  immediately,  so  that  an  order  quashing  a 
writ  of  gamiahment  is  not  necessarily  a  final 
order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  889-392.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albntson,  Judge. 

Action  by  Morris  &  Co.,  a  corporation, 
against  Harry  W.  Belkln  and  others,  where- 
in tJie  Canadian  Bank  of  Ccmimerce  was 
made  a  garnishee.  From  a  judgment  against 
the  garnishee,  It  appeals. ,  Reversed  and  re- 
manded, with  directions  to  enter  judgment 
tav  the  gamlsbefc 

Bronson,  Boblnson  A  Jones,  of  Seattle,  fdr 
appellant.  Fred  W.  Catlett  and  Emmons  & 
Emmons,  all  of  Seattle,  for  reEqpondent. 

CHADWIGK,  J.  Plaintilt,  a  corporation 
doing  business  at  Seattle,  brought  this  ac- 
tion against  the  defendants,  alleging : 

"That  heretofore,  and  within  three  years  last 
past,  plaintiff  entered  Into  a  contract  with  the 
firm  of  Bdkio,  Lukatsky  ft  Jameson  relative  to 
the  sale  of  beef  by  plaintiff  for  and  on  account  of 
said  firm,  by  which  said  firm  was  to  ship  beef  to 
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the  dty  <rf  Seattle  or  alsewhen,  and  plaintiff 
vas  to  sell  and  dispose  of  tbe  same  Delkis, 
Lakataky  &  Jameson  were  to  pa;  the  freight  on 
the  beef,  and  plaintiff  vas  to  receive  a  commis- 
sion of  6  per  cent,  on  the  selling  price  thereof; 
that  thereafter  said  firm  shipped  several  carloads 
of  beef,  and  idaintiff  disposed  of  the  Bame,  bot 
in  violation  of  their  contract  said  firm  did  not 
prepay  the  freight,  nor  has  said  firm  paid  any  of 
the  commission .  thseoa  doe  plaintiff,  though 
plaintUf  has  demanded  the  same;  that  there 
niow  doe  and  owing  plaintiff  for  said  commis- 
sions and  freight  paid  tbe  som  of  $1,600;  that 
said  firm  of  Wade  &  Jack  act  as  agents  of  the 
firm  of  Belkin,  Lnkatsky  &  Jameson,  and  that 
the  drafts  are  drawn  in  the  name  of  said  agents, 
Wade  &  Jack,  bnt  the  proceeds  thereof  belong 
to  said  Belkin,  LukatsI^  &  Jameson,  and  the 
said  Wade  &  Jack  hold  tbem  for  their  boiefit, 
and  are  made  parties  to  thla  actim  because 
daiming  some  interest  in  the  funds  to  be  seiEed." 

The  testinHmy  shows  by  an  overwhelming 
preponderance,  If  not  Indisputably,  that  the 
firm  of  Wade  &  Jack,  formerly  Wade,  Wil- 
son &  Jack,  la  a  ct^rtnershlp  engaged  in 
the  business  of  selling  cattle  and  other  llTe 
stock  at  Calgary.  Alberta;  that  Belkin,  Ln- 
katsky &  Jameson  are  engaged  In  the  busi- 
nesa  of  butdierlng  and  selling  dressed  beef ; 
that  Wade  &  Jack  sold  cattle  from  time  to 
time  to  defendants  on  a  week  to  ten-day 
credit;  tbat  the  cattle  were  butchered,  and 
the  meat  not  disposed  of  locally  put  In  cars 
for  shipment  consigned  to  a  customer  against 
whom  the  packer  drew  a  draft  for  the  value 
of  the  shipment  which,  with  bill  of  lading  at- 
tached, was  Indorsed  over  to  Wade  A  Jack; 
that  Wade  &  Jack  were  customers,  carrying 
a  (decking  account  In  the  Calgary  branch  of 
the  garnishee  bank ;  that  upon  receipt  of  the 
draft  by  Wade  k  Jack  It  was  deposited  and 
credit  given  their  general  account  for  the 
amount  of  the  draft  leas  a  small  discount 
or  exchange;  that  the  bank  wonld  then,  as 
was  done  in  this  case,  send  the  draft  as  a 
cash  Item  to  its  correspondent  bank;  that, 
when  the  draft  had  been  paid  and  the  bill  of 
lading  delivered,  the  collecting  bank  wonld 
remit  by  che<i  or  exchange,  or  if,  as  in  the 
case  at  bar,  the  collecting  bank  was  a  branch 
of  the  same  parent  institution,  the  proceeds 
would  be  passed  to  the  credit  of  the  remit- 
ting bank  with  notloa  (tf  the  collection  and 
credit. 

Defendants  had  prior  to  December  12, 1914, 
consigned  several  carloads  of  dressed  beef  to 
plaintiff  at  Seattle  against  which  drafts  were 
drawn  payable  to'  Wade  &  Jack,  or  Wade, 
Wilson  &  Jack,  all  of  which  were  paid.  A 
shipment  was  made  on  December  12th.  A 
draft  for  $2,205.50  was  drawn  In  favor  of 
Wade  &  Jack.  This  was  Indorsed  by  them 
and  deposited  at  the  bank  in  Calgary.  The 
proceeds  were  passed  to  the  open  (diecking 
account  of  Wade  &  Jack^  the  bank  assuming 
ownership  of  the  draft  subject  to  a  right 
and  custom  prevailing  In  its  dealings  with 
its  customers  to  charge  back  the  amount  of 
the  deposit,  or,  at  its  option,  to  dispose  of 
the  M.11  of  lading  for  Its  own  account  If  the 
draft  went  to  protest  or  was  not  paid  by 
the  coualgneek 


Pbdntlfl  had,  evidently  In  anUdpAHon  of 
the  arrival  of  the  car,  ini^aKd  tlw  oom- 
plalnt  In  tbe  main  action,  tbe  material  parts 
of  -WbUA  are  ber^before  set  oat;  for,  npon 
the  preseataflon  of  the  draft  It  paid  tbe 
full  amount  thereof,  and  Immediate  caused 
a  writ  of  garnishment  to  be  served  on  the 
garolidiee.  The  garnishee  answered,  deny- 
ing that  It  bad  "any  property  or  effectB  ot 
any  kind  or  nature  whatsoever  bcAoncIng  to 
said  detendanta  or  dtber  of  than."  Thia 
answer  wae  amtroTOted  by  affldavlt  of 
plalntur  In  tbe  nature  of  a  general  denlaL 
Upon  tbe  tiial  flie  fiicts  appeared  as  we  bave 
detailed  tbem.  Vbe  manager  €C  ttie  Oalgary 
brandi  was  a  witness.  He  testlfled.  In  part, 
that  Belkin,  Lnkattky  ft  Jameson  were  not 
cnstomera  of  Us  bank;  tbat  he  had  wmie 
general  knowledge  of  tbelr  ftnandal  etand- 
ing,  and  In  answer  to  tbe  onestbm,  "Do  yon 
recall  Mr.  Jameeoo  ^leaking  to  yon  about 
pandi^  drafts  tbrongli  Wade,  WDson  ft 
Jack's  acGonnt,  as  Us  firm  was  In  flnandal 
dlfflcnlttesr*  said,  "I  was  aware  tbey  were 
not  Strang  flnandaUy,  and  wotdd  not  be  sop- 
prised  If  be  PamoBon]  bad  made  ontatde  ar^ 
rangements  to  assist  Um  In  flnanctng."  etc 

These  are  all  ttw  material  facts.  In  the 
main  ease  llie  court  found,  inter  alia : 

"That  the  firm  of  Wade,  Wilson  &  Jack  acted 
as  agents  for  tb«  firm  of  Bdkin,  Lakatsky  ft 
Jameson,  because  said  firm  of  Belkin.  Ijiikatsky 
&  Jameson  had  no  banking  credit,  and  for  thnt 
reason  the  drafts  drawn  by  said  firm  of  Belkin, 
I/ikataky  &  Jameson  were  drawn  in  the  namea 
of  these  agents,  Wade,  Wilson  &  Jack,  or,  aft- 
er the  withdrawal  of  John  Archibald  Wilson,  as 
Wade  &  Jack ;  that  said  firm  of  Wade,  Wilson 
&  Jack  was  merely  a  screen  for  the  defendants 
Belkin,  Lukatsky  &  Jameson  and  that  at  all 
times  the  drafts  drawn  by  Belkin,  Lakatsky  & 
Jameson  for  the  cars  of  beef  shipped  in  accord- 
ance with  the  contract  were  the  property  of  Bel- 
kin, Lukatsky  &  Jameson." 

Counsel  challenges  the  garnishee's  title  to 
the  money.  Tliey  raise  many  legal  questions. 
But  the  primal  fact  upon  which  j)lalntlff'8 
right  of  recovery  depends — that  Is,  that  de- 
fendants had  some  Interest  or  ownership  in 
the  fond  sought  to  be  sequestered,  or  that 
Wade  ft  Jack  were  acting  for  tbe  former 
firm  and  manipulating  the  fund  through  their 
own  account,  without  consideration  and  for 
the  sole  use  and  benefit  of  defendants — must 
be  established  before  the  title  of  the  bank 
becomes  materlaL  If  the  money  does  not 
belong  to  defoidanta,  the  relation  of  tbe 
bank  to  Wade  &  Jack,  the  question  whether 
the  indorsement  of  tbe  draft  was  absolute 
or  provisional,  and  whether  title  to  the  mon- 
ey was  absolute  or  conditional  can  be  of  no 
possible  concern  to  plaintiff. 

We  find  no  evidence  to  sustain  the  allega* 
tlon  that  Wade  ft  Jack  were  agents  of  de- 
fendants, or  the  finding  of  the  court  that 
Wade  &  Jack  were  acting  as  a  screen  for  de- 
fendants, or  that  the  commodity  shipped  was 
at  all  times  the  property  of  defendants.  Tbe 
testimony  will  support  no  finding  other  than 
that  Wade  ft  Jack  from  time  to  time  sold 
1  cattle  to  defendants  taking  4rafta  with  bUls 


Digitized  by  Google 


1.) 


MOBRIS  A  OO.  V.  CANADIAN  BANK  OF  COMMERCK 


U41 


ding  to  be  credltefl  upon  adconnt.  It  Is 
shown  l^t  Wade  ft  JadE  did  not  wll 
e  to  d^endanta,  that  a  debt  was  not 
'red,  or  that  any  part  of  the  proceeds  ct 
several  drafts  was  ever  paid  to  defend- 
Tbe  sum  of  the  record.  In  so  far  as  It 
ts  the  plaintiff,  is  that  the  drafts  were 
711  to  pay  the  purchase  price  of  certain 
stock  butchered  by  defendants. 
I  Were  we  willing  to  disregard  the  rale 

frand  la  never  presnmed,  but  Is  to  be 
ed  by  testimony  at  <mce  stroi^  C(«ent, 

convlnclnK,  we  find  no  erldoice  upon 
di  a  finding  of  actnal  frand  can  be  based. 
Is  there  anything  from  which  fraud  can 
nferred.  The  fact  that  defnidants  were 
strong  financially  is  an  argument  In  fa- 
of  the  transaction  as  detailed  by  Wade 
Tack  and  tlie  garnishee,  rather  than 
Inst  It. 

:]  TbB  habit  cX  flnaneiog  the  monment 
goods  and  Commodities  so  as  to  protect 
purchase  price  tbrough  the  medlnmshlp 
Irafts  and  Mils  of  lading  by  Oioee  har- 
a  limited  credit  Is  so  firmly  fixed  In  the 
inees  world  that  coarts  haye  acocfited  it 
within  t3ie  range  of  genwal  knowledge, 

I  therefore  a  thing  to  be  judicially  no- 
td.  First  Nat.  Bank  of  Pullman  Ndrth- 

Pac.  B.  CO.,  28  Wash.  480,  68  Pac.  866. 
S]  Re^Ddetif  has  not  snstalaed  tiie  bnr- 
:  of  proof.   It  lus  ftiUed  to  show  ttUe  in 

adversary  defendant,  or  ai^  equity  in 
it  supeilor  to  that  of  the  garnishee,  and 
st  fall  unless  Its  motion  to-  dlemiss  the 
>eal  is  well  taken.  Judgment  against  tbe 
nishee  was  rendered  on  April  22,  1816. 
peal  was  perfMted  on  the  9th  day  of  June, 
.6.  KespMident  rests  Its  motion  on  Bern, 
le,  8  1718: 

In  civil  actions  end  proceediDgs  an  appeal 
m  any  final  jadf^ent  most  be  taken  within 
lety  days  after  Uie  date  of  tbe. entry  of  sucta 

II  judgment;  and  an  appeal  from  any  order, 
ler  than  a  final  order,  m)m  which  an  appeal  is 
owed  by  this  act,  within  fifteen  days  after 
)  entry  of  tbe  order    *    «   *  " 

and  upon  Seattle  Trust  Go.  t.  Pltner.  17 
ash.  365.  49  Pac.  SOB,  and  Loveday  t.  Par^ 
r,  60  Wash.  260.  97  Pac.  62.  Respcmd- 
t'B  contration  Is  that  the  judgment  against 
e  garnlfOiee  Is  "an  order  other  than  a  final 
aer,'*  that  the  "final  order"  in  this  case  ts 
e  judgment  rendered  In  the  principal  ac- 
m,  and  that  the  appeal,  not  harii^  been 
ken  within  iS  'days,  Should  be  dismissed, 
it  we  think  the  motion  Is  not  well  taken, 
hether  a  finding  that  a  garnishee  is  owing 
has  property  In  his  control  or  custody  be- 
nglng  to  the  prln<dpid  debtor  is  a  final  or- 
T  or  Judgment  depends  entirely  upon  the 
ate  (A  the  -law  as  revealed  by  statute  or 
le  want  of  a  statute. 

[4]  Under  the  old  practice  of  impouudtng 
debt  owing  or  property  in  tbe  hands  of  a 
lird  party,  whether  called  a  trustee  pro- 
factorizing,  fordgn  attachment,  or  eq- 
uable attachment,  no  jndgm«it  was  ever 
□toed.  The  plaintiff  could  do  no  more 


than  sue  oat  a.  sdre  Adas  In  aid  of  Ids  j«dg- 
ment  against  the  principal  defendant.  In 
this  country  the  old  practices  never  found 
fftvor,  and  it  Is  agreed  by  all  writers  tliat 
the  remedy  by  garnishment  Is  pnr^  statu* 
tory.   9  Bncy.  Plead.  &  Prac.  808. 

[6]  Originally  gamUdiments  were  issued  In 
aid  of  attachmmt  proceedings.  The  practice 
grew  up  under  a  custom  of  London,  and  was 
no  more  than  a  warning  to  a  person  in  whose 
hands  the  effects  of  another  are  not  to  i>ay 
the  money  or  deliver  the  prop^y  of  the  de- 
fendant in  his  hands  to  lilm,  but  to  appear 
and  answer  the  plalntlfl's  suit.  Black,  Law 
Dictionary,  title  "Garnishment."  Prior  to 
the  act  of  1883  (Iawb  1898,  p.  9Q)  the  practice 
was  to  impound  money  and  property  in  the 
hands  of  third  persons  by  service  of  a  copy 
.of  the  writ  of  attachment;  that  Is,  by  serv- 
ing a  writ  of  attachment  upon  the  person 
suspected  of  owing,  or  of  having  property 
In  his  possesidon  belonging  to  the  principal 
defendant.  Code  1881,  |  170;  2  HlU's  Oode, 
SSOOv 

Under  the  fiHrmer  practice  tbe  attachment, 
whether  of  specific  property  or  of  a  debt 
owing,  or  of  property  in  the  bands  of  a  ttdrd 
party,  was  purely  ancillary  to  the  main  ac- 
tion, and  no  binding  judgment  could  be  en- 
tered against  the  garnishee  until  a  judgment 
was  entered  In  favor  of  the  plaintiff  In  the 
main  case.  So  that  prior  to  the  passage  of 
the  act  of  1893  a  finding  made  before  judg- 
ment was  Interlocutory  in  the  true  sense  of 
the  term,  and  was  not  to  be  entered  except 
as  a  part  of  the  main  judgment  0  Bncy. 
Plead.  &  Prac.  849,  and  cases  cited. 

Under  the  Oode  of  ISSl.attadiments  might 
Issue  in  all  cases  where  a  cause  of  action 
existed  against  the  defendant,  and  where 
the  debt  was  not  secured  by  mortgage  or 
pledge,  or,  if  so,  where  the  security  had  be- 
come inadequate.  Oode  1881,  §  176.  By  the 
act  of  1880-86  (Laws  1885-86.  p.  39)  this  stat- 
ute was  repealed,  and  thereafter  attachments 
could  be  Issued  «dy  upon  a  showing  of  In- 
debtedness, and  In  cases  other  than  where 
defendant  was  a  nonresident  only  vpoa  a 
showing  of  fraud  <w  firandulent  concealment 
The  garnishment,  by  servlee  of  the  copy  of 
the  writ  of  attaCtunent,  was  not  an  advwsary 
proceeding.  Gownbs  v.  Davis,  2  Wash.  T. 
466,  7  Pac.  860.  Tills,  in  effect,  denied  a 
right  to  impound  a  debt  owing  or  pr<^rty 
belonging  to  a  defendant  when  due  from,  or 
In  the  hands  of.  a  third  party;  for  he  could 
be  charged  only  by  service  of  tbe  writ,  and 
the  writ  could  only  Issue  generally  upon  a* 
showing  of  frand. 

[f]  By  tbe  terms  of  the  act  of  1885-86 
(page  44,  {  22)  the  garnishee  became  liable 
to  the  plaintiff  only  In  case  a  judgment  was 
recovered  by  the  plaintiff.  This  was  the 
state  of  the  law  when  the  act  of  1893  (Laws 
1893,  p.  95)  was  passed  providing  for  a  pro- 
cedure independent  of  tbe  attachment  stat- 
ute and  providing  for  a  judgment  Independ- 
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eat  of  the  mtSa  case. '  Onr  statute  is  not  tin- 
CMnmon.  It  is  provided  by  statute  In  most 
of  the  states  that  an  absolute  judgm«it  may 
be  entered  against  the  garnishee  and  enforc- 
ed by  execution  as  In  ordinary  cases.  Rood, 
Garnishment,  i  391,  and  eases  dted.  By 
these  statutes  a  garnishment  proceeding  is 
made  an  adversary  proceeding,  and,  for  the 
purpose  of  determining  the  respective  rights 
of  the  parties  to  it,  is  essentially  and  in  ef- 
fect a  suit  or  action  against  the  garnishee 
by  the  defwdant  in  the  name  of  and  for  the 
benefit  of  the  plalntUC,  and  it  has  been  held 
by  a  great  preponderance  of  the  courts  that 
such  proceedings  fall  within  and  are  to  be 
determined  by  reference  to  the  statutes  gov- 
erning procedure,  both  dvll  and  appellate^ 
as  In  other  cases.  Bood,  Qarnishment,  {{  <t- 
406. 

This  court  held  in  State  ex  rel.  Wyman, 
etc,  Co.  V.  Superior  Court.  40  Wash.  443, 
82  Pac.  876.  2  L.  B.  A.  (N.  S.)  G68,  111  Am. 
St.  Rep.  91S.  6  Ann.  Cas.  776  (followed  in 
State  ex  rel.  Stewart  &  Holmes  Drug  Co.  v. 
Superior  Court,  67  Wa«h.  821.  121  Pac.  46(0. 
that: 

A  "gsmlBbment  proceeding  ia  neither  more  nor 
less  tban  an  action  by  the  defendant  against  the 
garnishee  for  the  use  of  the  plaintiff." 

In  Tatmu  v.  Oeist,  40  Wash.  67S,  82  Pac. 
002,  the  court  said : 

"While  a  garnishment  is  ancillary  to  the  main 
action,  it  is  nevertheless  a  proceeding  within  the 
meaning  of  the  statute  regplating  appeals  to 
this  court." 

It  l8  provided  In  terms  that  a  Judgment 
shall  be  entered.  The  Judgmoit  foredoaes 
erery  right  of  the  gaml^ee,  and  determines 
finally  the  issue  raised  by  tbe  affidavit  and 
answer.  The  Judgmoit  is  final  In  that  tt 
holds  that  the  money  owing  or  property  in 
possession  Is  not  money  or  property  of  the 
gamUbee.  Execution  will  issue  immediately. 
If  Judgment  has  already  been  obtained 
against  the  principal  defendant,  the  amount 
realized  on  execution  is  to  be  credited  upon 
the  Judgmoit  If  suda  Judgment  has  not 
been  obtained,  the  proceeds  of  the  execution 
are  to  be  paid  to  the  clerk  to  be  held  pen- 
dente lite,  and  If  Judgment  goes  in  favor  of 
the  principal  d^eudant  "the  amount  made 
on  said  execution  against  the  garnishee  shall 
be  paid  to  the  defendant."  Bern.  Code,  |  6&4. 
If  the  writ  had  issued  after  judgmrat  in  the 
main  case,  it  would  hardly  be  contended  that 
a  Judgment  against  the  garnishee  was  not 
QnaL  The  statute  has  abolished  all  distinc- 
tions arising  out  of  the  time  of  entry  by  mak- 
■Ing  the  judgment  payable  in  any  event,  wim- 
out  referrace  to  the  time  of  entry,  Instead  of 
leaving  the  garnishment  proceeding  to  abate 
in  case  no  Judgment  is  entered  against  the 
principal  defendant  as  It  did  under  the  old 
practice. 


A  final  OTder  or  Jtdgmait  It  one  ent«rad 
aftMr  trial  upon  aa  lame  of  tact  or  law  which 
goes  to  the  moit  9t  the  case,  and.  when  en- 
tered,  coQGlQdee  the  party  against  whom  It 
is  rendered  from  further  poraoing  hla  right 
or  ronedy  In  tbB  court  la  wtaldh  It  la  entered. 
If  this  doea  not  bring  «  Judgment  against  a 
garnishee  within  the  commonest  deflnltioa  of 
a  final  Judgmoit,  we  would  be  at  a  loes  to 
contrive  a  state  of  facte  wiildi  woou, 

17]  Neither  do  we  think  that  the  cases  re- 
lied on  by  respondent  avail  tt  We  do  not 
feel  called  upon  to  qnestloa  them  In  this 
case ;  for.  under  the  atatute,  they  coold  not 
KpBiy  aftBT  tba  wtxj  of  a  Judgment  on  the 
merits.  Tbwe  is  a  vast  difflmnee  between 
an  ordor  iinaahing  a  writ  and  a  trial  npoo  tbe 
merits.  A  writ  of  gamishnwmt  may  be  qnasb- 
ed  for  lack  of  form  or  mbatanoa  An  alias 
writ  may  Isene  Immediately.  The  ordw  is 
ttotneoenaxUya  flnalwder.  IlKtnm  v.  Gelat, 
supra.  Then,  too,  there  may  be  sound  rea- 
son for  holding  that  an  appeal  from  eodi  an 
order  should  be  taken  within  16  days,  eape- 
daUy  80  wtua  the  inaulry  goes  only  to  some 
Interlocutory  question  that  may  be  cored  or 
settled  in  the  course  of  the  proceeding,  or 
wUdk  dwnld.be  deared  awaj  eo  ttuit  a  trial 
on  tfie  merit  of  the  isene  may  net  be  nnrea- 
souaHy  delayed. 

Oouned.  dte  some  authority  evidently  fbr 
the  purpose  of  convincing  us  that  the  gar- 
nishee's right  to  appeal  would  come  after  the 
entry  of  Judgment  in  the  ptindpal  action. 
It  may  be  that  the  garnishee  might  have 
waited,  and  appealed  from  the  Judgment  en- 
tered is  the  main  caaa.  If  It  bad,  we  may 
assume  that  reepoDdent  would  then  contend, 
and  more  leasuiably,  that  the  etatote  ^trvid- 
ed  for  a  final  Judgment  agatust  tbe  garnishee, 
and  the  appeal  was  not  In  time.  The  case  of 
Durfc  V.  Scully,  41  Wash.  SffT.  88  Pac  428^ 
is  dted.  The  remaA  of  the  court ;  "But  tbt 
appellaiit  Is  mistake  as  to  the  effect  of  the 
Judgment  rendered.  It  la  not  a  Judgment 
against  It,  and  no  executlm  could  be  issued 
against  it  for  tbe  money  In  Its  possession" — 
was  not  necessary  to  a  decision,  and  seems  to 
have  been  made  without  regard  for  the  then 
existing  statute. 

But  we  are  not  called  upon  to  decide  that 
question.  We  are  convinced  that  the  gar- 
nishee has  a  dear  right  of  appeal  as  It  is. 
Garnishees  are  not,  as  a  rule,  voluntary  par- 
ties to  a  lawsuit  Their  rights  and  their  lia- 
bilities rest  In  the  statutes,  and  courts  should 
not  speculate  in  m^ods  by  which  they  may 
be  thrown  between  the  devU  and  tbe  deep 
sea- 
Reversed  and  remanded,  with  directions  to 
enter  a  Judgment  In  favor  of  the  garnishee. 

ELUS,  g  J.,  and  MOBBIS.  ICAIN,  and 
WEBSTEIB,  33.,  concur. 
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STATE  ex  reL  NOBTHBBN  PAG.  BY.  00.  et 
aL  T.  PUBLIO  SBRVIGB  OOMMISSION 
OF  WASHINGTON  at  aL  CNft^  18541.) 

(Sopreme  Gcnut  of  Washington.    March  24, 
1W7.) 

1.  QaBBIBBS  «S»18(1)— REQ-ULATtOH'Or  BATES 

— RKvnc  w— Pbebumption  . 
In  a  proceeding  to  review  an  order  of  the 
Pablic  Service  CoEomiafflon  requiring  the  e»- 
tabUahment  by  railroads  of  jt^t  through  trdght 
rates  with  milling  in  tranut  privilegea,  where 
tiie  record  does  not  show  that  the  order  has 
been  superseded,  and  such  order  becomes  ef- 
fective  in  20  days  hy  Rem.  Code  1915.  S  862&- 
SI,  it  will  be  presumed  after  the  lapse  of  the 
20  dajv  that  the  order  has  been  complied  with, 
and  sufili  e<Hnii>liance  wonld  shov  that  it  was 
not  too  indefinite  to  bo  enforced  as  eontoided. 

[Ed.  Note.— For  otlier  cases,  see  Osrriers, 
Gent  Dig.  SI  13,  16-18,  20,  24.] 

2.  Oabbiees  «=»12(7)— Bequutxon  or  BXTsa 

— ETIDENOB. 

Evidence  hold  not  to  re^nbe  a  finding  br  the 
Public  Serrice  Oommisrion  tiiat  a  proposed  or- 
der to  establish  a  through  rate  would  divert 
freight  and  cause  one  railroad  to  lose  a  lOO-mile 
haul. 

[Ed.  Note.— For  other  cases,  see  Garners, 
Gent.  Dig.  H  1&-20.] 

8.  Cabbsebb  *a>12(l9— RBODX.A'noii  or  RAns 

— Pttbuo  NionssiiT. 
The  fact  that  only  <Hie  firm  asked  for  the 
change  held  to  support  a  finding  of  public  ne- 
oeasltrt  since  tiie  existence  <rf  a  pubUc  necessity 
is  not  necenurily  dateradned  by  the  number 
of  peoide  asking  tor  it 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Gent.  Dig.  IS  H,  16-20.] 

4.  CABBIEaS  ^s»13(l)— REGULATION- DlSCBIH- 

iNATioN  —  PuBmo  Skstxcb  Conossion  — 

POWBBS. 

If  milling  in  transit  pdririleges  are  privileges 

f ranted  at  the  option  of  the  carrier,  uiey  must 
e  granted  without  wrongful  prejudice  to  the 
rights  (rf  shippers  fn  anotner  section  served  by 
its  Une,  and  its  control  is  within  the  junsdlc* 
tion  of  the  Public  Service  Gominission  which  by 
Bern.  Code  1915,  |  8tS6— 53,  is  given  powers 
similar  to  the  lateretaie  Commerce  Commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  81  21.  24.] 

5.  OaBBIEBS      «=9ia(2)  —  REGULATION  —  EVI- 
DEITCE. 

Evidence  held  to  sastaln  a  fiadhig  that  a 
town  was  not  properly  secved  with  milling  in 
tranmt  privUei^  by  one  of  respcmde^t  rail- 
roads. 

[Ed.  Note.— For  otbfer  cases,  see  Carriers, 
Coit  Dig.  H  22,  24.1 

6.  Pttblic  SicBVIOE  GOHinssioNfl  ^17— Reo- 
1JI.ATION  —  FnCDINOB  OW  PUBUO  SnVICE 

OounBsioN. 

The  Public  Service  CommissiMi  as  an  ad- 
ministrative and  regulative  body  Is  not  bound  to 
acquire  its  information  concerning  all  matters 
involved  in  a  proceeding  before  it  uitirely  from 
the  evidence  ot  witnesses  or  other  evidence  pro- 
duced before  it,  bat  may  take  into  considera- 
tion the  results  of  its  general  investigations, 
general  information  upon  a  glv«i  subject  within 
its  powers,  and  all  matters  which  affect  the  mat- 
ter and  concerning  which  it  must  determine  the 
facts. 

7.  GONSTITUTIONAL  Law  «=»298©— Dtje  Pbo- 
CEss  of  Law. 

An  order  of  the  Pablic  Service  Gcwnmisrion 
that  a  railroad  establish  the  saD^e  joint  through 


freight  rates  tot  one  town  as  were  oijoyed  at 
other  portions  of  the  road  did  not  take  proper- 
ty witnont  due  course  oC  law. 

[Ed.  Note.— For  other  caaw,  see  Constitution- 
al Law.  Gent  Dig.  S  847.] 

8.  Gabbiebs  ^3>12C1)  —  REOiij<ATXOir  ov 
Fbbioht  Rates. 
An  order  of  tlie  PuUHe  Service  Oommtsrion 
that  a  railroad  establlah  the  same  ]<^nt  through 
freight  rates  for  one  town  as  were  enjoyed  at 
other  pcH'tions  of  the  r<wd,  being  the  removal  of 
a  public  discrimination,  was  not  an  abuse  of  the 
police  power. 

[Bd.  Note.— For  other  cases,  see  Oarriers, 
Gent.  Dig.  SI  7,  15-20.] 

Department  2.  Appeal  from  Snpetlor 
Court,  ThuTBton  CooiitT;    IX  F.  Wright, 

Judge. 

Proceeding  In  tie  Superior  Court  by  the 
State,  on  the  relation  of  the  Northern  Pacif- 
ic Railway  Company  and  others,  against  the 
Pablic  Service  GommlSBlon  and  others  to  re- 
view a  proceeding  before  said  Commission, 
hi  which  the  Commission  ordered  the  es- 
tablishment by  relators  of  a  Joint  through 
freight  rate  with  milling  In  transit  privileges. 
From  a  decree  of  the  Superior  Court,  .affirm- 
ing- the  order  of  the  commlsslcm,  the  relators 
appeal.  Affirmed. 

A.  C  Spencer,  ot  Portland,  Or.,  Ia  B.  da 
Ponte,  of  Tacoma,  Frank  <X  Owlngs,  of  Olym- 
pia,  and  John  F.  Beilly,  of  Portland,  Or.,  for 
aitpveUants.  W.  V.  l^Dner,  Atty.  Gen.,  Scott 
Z,  Henderson,  Asst.  Atty.  Gen.,  B.  0.  Graham, 
ot  Spokane,  and  C.  E.  Ainey,  Jr.,  of  Olympla, 
ftnr  reqwndents. 

HOLGOMB,  J.  Upon  ft  complaint  by  Tay- 
lor &  Kemp,  millers  at  Prosser  In  this  state, 
to  the  Public  Service  Oommisslan.  prooeed- 
lugB  were  had  resulting  in  an  order  by  the 
ceeamlflirion  requiring  these  relators  to  a»- 
tabli^  a  Joint  through  rate  from  Hastem 
Washington  points  on  thelx  lines  with  milling 
in  transit  privilege  at  Prosser.  The  relators 
then,  instituted  their  actiop  in  the  superior 
court  for  Thurston  county  to  review  the  pro- 
ceedings of  the  commission. 

The  court  found  in  substance  that  the 
Northern  Pacific  Railway  Company  has  a  line 
o:f  railroad  from  Wallula  to  Puget  Sound  via 
North  Yakima,  and  that  the  Oregon-Wash- 
ington Ballioad  &  Navigation  Company  baa  a 
Une  from  Attalla  to  North  Yaiilma,  which  ap- 
proximately parallels  the  Northern  Pacific 
road.  About  50  miles  west  of  Wallula  on  the 
Northern  Pacific  is  the  town  of  Prosser,  and 
about  the  same  distance  west  of  Attalla  on 
the  Oregon-Washington  Is  the  station  of 
North  Prosser,  At  this  point  the  two  rail- 
roads are  about  a  mll^  and  one-half  apart. 
Between  the  two  railroad  lines  at  this  point  ■ 
lies  the  flour  mill  of  Taylor  &  Kemp,  which  Is 
distant  from  the  Northern  Pacific  tracks 
about  one^uarter  of  a  mile  and  from  the 
Oregon-Washington  fCompany's  d^t  one 
nille  and  a  quarter.   This  mill  has  been  In 
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operation  about  20  yeexs,  and  obtains  Its 
wbeat  for  miUlng  pnrposes  in  secUoos  of 
Eastern  Washington  whldi  are  eontlKaous  to 
bom  tbe  Northern  ^uUSe  and  Or^on-Wasfa- 
ington  railroads.  Prior  to  Angast,  1912,  the 
grain  omtlgaoiis  to  both  the  Northern  Padflc 
and  Oregon-Washington  r^lroads  was  ship- 
ped oyer  these  lines  to  Wallnla,  where  It  was 
turned  over  to  the  Northern  Pacific  for  de- 
Uvery  at  points  on  Paget  Sound,  under  a 
throui^  route  and  JoliU  rate  with  milling 
in  transit  prlTil^es,  to  mlUs  along  the  line, 
including  Tajrlor  A  Kenqt's  wiU  at  Prosser. 
After  ttie  constructlim  of  tbe  Oregan-Wash- 
ington  railroad  to  North  Taklma  the  through 
route  and  Joint  rate  hereinbefore  referred  to 
was  withdrawn.  Another  through  route  -and 
Joint  rate  with  milling  in  b%nslt  privilege 
was  made,  but  the  i>oint  of  connection  be- 
tween the  two  roads  was  at  North  Taklma 
Instead  of  Wallula,  so  that.  In  order  to  obtain 
tbe  advantages  of  this  rate,  all  grain  which 
originated  east  of  Wallula  on  the  Oregon- 
Washington  railroad  was  hauled  over  that 
road  to  North  Yakima,  and  thence  over  the 
Northern  Pacific  road.  Grain  moving  over 
this  route,  if  milled  In  transit  at  the  Prosser 
mill,  was  unloaded  at  North  Prosser.  To 
handle  the  grain  from  the  Northern  Padflc  to 
Taylor  ft  Kemp's  mill  costs  20  cents  per  ton. 
To  haul  grain  to  the  same  mill  from  the 
Oregon- Washington  road  costs  60  cents  par 
ton. 

It  is  obvious  that  Taylor  ft  Kemp  are  at  a 
greater  expense  In  milling  grain  received 
from  the  Oregon- Washington  road  than  when 
the  grain  Is  rec^ved  from  the  Northern  Pa- 
dflc. 

The  claim  of  Taylor  ft  Kemp  is  that  they 
are  now  In  a  worse  plight  than  they  were 
before  the  Oregon-Wasblngton  road  was  con- 
structed when  shipping  grain  from  points 
east  of  Wallula  contiguous  to  the  Oregon- 
Washington  lines,  since  they  must  now  move 
the  grain  there  originating  over  the  Oregon- 
Wa^lngton  road  to  North  Prosser  to  secure 
ithe  more  advantageous  rate,  for  if  they  move 
the  grain  over  the  Oregon-Washington  road  to 
Wallula,  and  thence  to  Prossw  on  the  North- 
wm  Padflc,  they  must  pay  a  higher  rate. 
They  turtlier  daim  that  this  situation  constl- 
•cutes  a  discrimatlon  against  them  and  In  favor 
of  the  mills  located  at  North  Yakima  and  west 
thereof  on  the  Northern  Pacific,  because  the 
latter  mills  can  purchase  grain  at  points  on 
either  the  Oregon-Washington  road  or  the 
Northern  Pacific  and  ship  over  either  line  to 
North  Yakima,  and  thenoe  via  the  Northern 
Padflc  and  in  either  case  they  will  get  the 
throng  route  and  JtAnt  rate,  and  the  hanl 
to  their  mill  from  tbe  railroad  will  In  each 
instance  be  tbe  same.  To  overcome  this  al- 
leged dlscrlmlnatloD  was  the  purpose  of  the 
con^lalnt  of  Taylor  &  Kemp. 

Both  the  Northern  Pad&:  and  the  Oregon- 
Washington  railroads  appeared  and  opposed 
this  proposed  rate,  eqpecUUy  tt»  latter. 


which  maintained  that  sndi  rate  would  de- 
prive it  of  tiie  haul  tram  AttsUa  to  North 
YaklBM,  and  that  It  was  not  Its  fiiTdt  that 
Taylor  ft  Kemp's  mlU  was  located  farther 
from  its  d^t  than  from  tbe  depot  of  tbe 
Northern  Padflc  After  a  bearing  upon  the 
merits,  the  commission  made  the  following 
order; 

"Wherefore  it  Is  ordered  that  respondents  es- 
tablish a  through  route  for  the  trassportatioa 
of  graiD,  floor  and  mill  feed  to  be  milled  at 
Prosser,  Wash.jfrom  all  points  in  Wasbington 
wi  the  Oregon-Washineton  Railroad  ft  Navjea- 
tion  Company's  lines  id  Adams,  Franklin,  Co- 
lumbia, Garfield,  and  Walla  Walla  comities, 
and  in  Whitman  county  south  and  west  of  Wi- 
nona, and  on  the  line  from  muona  thnmgh 
Colfax  and  Pnlhnan  to  tiie  Washington  and 
Idaho  boaodary  Une,  via  Or^^-Wasliington 
Railroad  ft  NavieatioQ  Company's  lineal  Wall- 
ula, Wash.,  and  Northern  PaciJ^  Railway,  and 
from  all  points  on  the  Camas  Prkirie  BailToad, 
via  Camns  Prairie  Railroad,  Riparia,  Wash., 
Or^on-Washiagton  Railroad  ft  Navisstion 
Company's  line,  Wallula.  Wash.,  and  iotermedi- 
ate  pomts  taking  the  same  rate,  with  milling  in 
transit  privileges  at  Prosser,  Wash.,  subject  to 
milling  in  transit  charRe.  It  is  furtJier  ordered 
that  respondents  establish  Joint  rates  on  grain, 
flour  and  miU  feed  for  application  over  tbe 
through  routes  herein  ordered  establi^ed.  This 
order  shall  become  ^eetive  at  tbe  rapfratton  of 
thirty  days  from  date  of  ssrviee  henoL^ 

This  is  an  appeei  by  botti  raUraad  com- 
panies from  Oio  decree  of  the  lower  court 
affirming  the  <wlcr  of  the  commission. 

[1]  It  Is  first  urged  by  relators  that  the  or- 
der appealed  f  nmi  Is  so  vague  and  uncertain 
as  to  be  incapable  of  enforcement.  In  that  it 
falls  to  spedfy  what  the  rates  are  to  be  or 
whether  they  are  to  ai^ly  to  carload  lots, 
or  less,  or  both.  State  ex  rel.  La  Follette  v. 
Chicago,  Milwaukee  &  St.  Paiil  R.  Co.,  16  S. 
D.  517.  04  N.  W.  406,  Is  relied  <m  to  support 
this  rule.  That  case  holds  that  an  order  re- 
quiring certain  railway  companies  to  Install 
transfer  connections  Is  too  vague  and  uncer- 
tain to  be  enforced  because  it  fails  to  sUte 
of  what  material  the  connections  are  to  be 
constructed  or  Just  where  they  are  to  be 
made.  Obviously  It  has  no  bearing  on  an  or- 
der requiring  a  certain  rate  to  be  nuide,  and 
In  any  event  the  statute  does  not  require 
that  the  amount  of  the  rate  shall  be  deter- 
mined, and,  so  far  as  the  record  shows,  the 
order  of  the  commission  has  not  been  super- 
seded and  becomes  effective  in  20  days  by 
virtue  of  section  81,  c  117,  Laws  1011,  p. 

(Rem.  Code,  I  8626— 81).  Hence  it  would 
be  presumed  that  the  order  has  been  com- 
piled with,  and  such  cotupHanoe  would  dear- 
ly show  that  It  was  not  too  bid^nlte  to  be 
enforced. 

[2]  Error  is  also  asserted  upon  the  failure 
of  tbe  commission  to  find  that  the  Oregon- 
Washington  Une  from  Attalia  to  North  Yaki- 
ma cost  $5,000,000,  and  that,  by  putting  la 
the  through  route  demanded,  all  the  grain 
moving  over  the  North  Yakima  line  could 
be  diverted  to  the  NorUiem  Padflc  at  Wal- 
lula, thus  talcing  away  from  the  Oregon- 
Washlngton  road  the  lOO-mlle  haul  to  North 
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Taklma.  We  think  the  eommUslon  proi>eT- 
ly  refosed  to  make  such  a  flndtng  In  vie-*  ot 
the  testimony  of  the  general  fi«l^t  agent  ot 
the  Oregon-Wasblngton  road,  to  the  effect 
that  the  tariff  could  be  bo  framed  that  It 
would  not  resnlt  In  the  lois  of  through  ship- 
ments, and  would  be  avalUible  only  to  the 
mills  between  Wallnla  and  North  Taklma. 

[S]  It  Is  alBo  asserted  that  there  la  no  evi- 
dence to  support  the  commission's  finding;  of 
public  necessity,  because  it  was  shown  that 
Taylor  &  Kemp  were  On  only  persons  who 
appeared  at  the  heailiig  and  asked  for  the 
diasge.  We  do  not  wish  t6  bold  that  the  ex- 
istence of  a  public  necessity  Is  determined 
by  the  number  of  pe(9le  asking  for  the  same. 
The  case  of  State  ex  Ohicago.  Milwaukee 
ft  Puget  Sound  B.  Ob.  t.  Public  Service  Com- 
mlssiini,  77  Wash.  1^,  187  Pac.  1057,  Ann. 
Gas.  1915D,  202,  Is  somewhat  anal<«ou8  to 
t-he  present  situation.  Therein  it  was  held 
that  the  character  of  way,  Aether  public 
or  private,  Is  not  determined  by  the  extoit  of 
the  use,  and  if  all  the  people  have  a  right  to 
use  It,  no  matter  If  but  one  person  asks  for 
Its  construction,  It  Is  a  public  way. 

[4]  Relators  complain  that  the  order  was 
beyond  the  Jurisdiction  of  the  commission 
under  the  findings.  In  support  of  this  view 
It  is  argued  that  milling  in  transit  privileges 
cannot  be  claimed  by  shippers  as  a  matter  of 
right,  and  that  they  are  no  more  than  priv- 
ileges granted  at  the  option  of  the  carrier. 
Assuming  this  to  be  the  correct  rule,  relators 
contend  that,  since  the  commission  found 
that  the  Oregon-Washington  road  did  not  en- 
ter Prosser,  it  did  not  serve  the  same,  and 
therefore  tliere  could  ■  be  no  discrimination 
against  a  community  It  did  not  serve,  either 
directly  or  by  its  own  route  or  by  a  joint  ar- 
rangement with  other  railroads  for  a  through 
route  and  Joint  rate.  It  appears,  however, 
that  Prosser  was  served  by  a  through  route 
and  Joint  rate  by  the  Oregon-Washington 
road  from  points  east  of  Wallula,  and  thence 
over  the  Northern  Pacific  through  Prosser  to 
the  Sound ;  but  this  rate  was  higher  than 
the  one  where  the  grain  was  shipped  to  North 
Taklma  over  the  Oregon-Washington,  and 
t:hence  by  Northern  Pacific  to  Puget  Sound. 
The  granting  of  such  privileges,  however, 
must  be  without  wrongful  prejudice  to  the 
rights  of  shippers  in  another  sectlia  served 
by  its  line. 

Whether  or  not  a  milling  In  transit  right 
is  a  privilege  to  be  granted  at  the  option  of 
tbe  carrier,  the  later  cases  hold  that  its  con- 
trol is  within  the  jurisdiction  of  the  commis- 
sion, as  evidenced  by  the  following  quota- 
tion from  the  case  <tf  In  re  Ttansportatton 
of  Wool  Hides,  and  Pelts,  23  I.  a  a  161, 
178: 

"In  Koch  V.  P.  R.  B,  Co.,  10  I.  0.  O.  675,  de- 
cided AtwiL  11, 1906,  the  same  ruling  was  made, 
In  the  lollowing  terms:  'Sbippera  are  not  enti- 
tled as  a  matter  of  right  to  mill  grain  in  tran- 
sit and  forward  the  miUed  product  under  the 
tluraagii  xmte  In  foras  on  the  grain  from  tiia 


pc»nt  of  origin  to  the  place  of  nltiniste  d«stlna> 
titm  (Diamond  Mills  Co.  v.  B.  M.  B.  B.,  0  I. 
C.  C.  811),  but  allowance  of  the  privilege  by  a 
carrier  to  shippers  in  one  section  must  be  with- 
out wrongful  prejudice  to  the  rights  of  Bhippera 
in  another  sectuHi  served  by  its  line.'  Both 
these  cases  were  dedded  under  the  act  as  It 
stood  previous  to  the  amendment  of  1906.  By 
that  amendment  the  powers  of  the  commission 
were  much  enlarged  and  by  the  subsequent 
amendment  of  June  18,  1010,  the  jurisdiction  m 
this  body  to  deal  with  matters  of  tbls  kind  was 
further  amplified.  At  present  by  the  terms  of 
the  fifteenth  section  the  commission  is  hereby 
authorised  and  empowered  to  determine  and 
prescribe  what  will  be  the  just  and  reasonable 
individual  or  joint  rate  or  rates,  charge  or 
charges  to  he  thereafter  observed  m  such  case 
as  the  maximum  to  be  charged,  and  what  indi- 
vidnal  or  joint  olaf^sification,  regulation  or 
practice  Is  just,  fair,  and  reasonable  to  be 
thereafter  followed.'  It  is  Impossible  to  com- 
pare the  flftemth  section  as  it  stood  previous  to 
the  amendment  of  1908,  with  the  same  section 
to-day,  without  reaching  the  conclusion  that  it 
was  the  Intention  of  Congress  to  invest  this 
commission  with  full  authority  over  interstate 
rates  and  whatever  regulations  or  practices  en- 
tered into  those  rates  and  determined  their 
value  and  availability  to  individuals  or  com- 
munities. Transit  la  a  practice  of  universal 
prevalence.  There  is  not  probably  a  railroad 
m  the  whole  United  States  handling  any  consid- 
erable amount  of  business  into  whose  tariffs  it 
is  not  incorporated.  There  is  not  a  state  com- 
mission with  authority  to  establish  rates  which 
does  not  exercise,  as  a  part  of  that  authority, 
the  ripht  to  prescribe  and  enforce  proper  tran- 
sit privileges.  This  ccunmisaion  cannot,  as  tar- 
iffs are  now  constructed  and  as  railroad  busi- 
ness is  now  conducted,  properly  supervise  and 
regulate  the  interstate  rates  and  practices  of 
this  country  without  authority  over  transit." 

Under  tbe  provisions  of  Bern.  Code,  § 
8626—58,  tne  state  Public  Service  Commis- 
sion is  given  powers  very  similar  to  those  of 
the  Interstate  Commerce  Commission,  and 
sufficiently  ample  to  provide  the  power  to 
regulate  milling  in  transit  privileges  under 
the  ruling  in  the  case  above  quoted. 

[9]  In  dlscoadng  this  inroblein  ultimately 
it  seems  to  resolve  UaAt  into  the  questltm  of 
whether  or  not  Prosser  was  reasonably  serv- 
ed with  a  milling  In  trantdt  privilege  by  the 
new  Oregon-Washington  line  through  Nortb 
Prosser,  as  It  is  admitted  by  respondents, 
if  Prosser  Is  so  served,  the  Public  Service 
Commission  might  not  have  power  to  divert 
business  from  the  Oregon-Washington  road 
at  Wallula  and  transfer  the  same  to  the 
Northern  Pacific  to  satisfy  the  whim  of  some 
shipper.  It  Is  equally  obvious.  If  the  Oregon- 
Washington  road  and  the  Northern  Paclflc  by 
means  of  a  through  route  and  joint  rate  are 
serving  the  town  of  Ellensburg  and  other  In- 
termediate points  between  the  originating 
points  east  of  the  Columbia  river  and  des- 
tinatioa  points  on  Puget  Sound,  and  not  serv- 
ing Prosser  In  the  same  manner  and  with  tbe 
same  privileges,  they  are  discriminating 
against  t^e  town  of  Prosser.  Whether  or 
not  a  town  Is  served  by  a  common  carrier  is 
more  In  tbe  nature  of  a  coucluslon  to  be 
drawn  from  the  actual  facts  than  a  fact  It- 
self, so  that  each  case  must  be  determined 
by  Its  awn  partlealar  facts.  In  view  of  the 
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fact  that  the  Oregon-Washington  road  does 
not  enter  the  town  of  Prosser,  and  that  the 
alleged  service  It  Is  now  giving  the  town  In- 
volves an  fflcpendltnre  of  60  cents  a  ton  or 
more  than  would  be  Involved  by  anoOier 
service  which  could  be  given  by  relatora 
without  any  expenditure  on  their  part,  we 
do  not  think  the  commission  erred  in  decid- 
ing that  the  town  was  not  properly  served 
by  the  Oregon-Washington  road. 

In  support  of  Its  decision  In  this  matter 
the  commission  stated  the  followhig  fAets: 

_  "Although  rates  may  not  lie  adjusted  to  equal- 
ize differenoeB  in  relative  locations  of  shippers, 
this  additiosBl  transportatioc  expense  and  un- 
necessary waste  is  a  proper  and  material  factw 
to  be  considered  in  determining  whether  or  not 
the  existing  through  route  ia  a  satisfactory 
through  route;  otherwise  a  through  route  pass- 
ing shippers  at  a  distance  of  3,  6  or  10  miles 
could  be  successfully  defended  as  a  satisfactory 
through  route,  notwithstanding  the  presence  of 
service  facilities  suitable  for  forming  a  through 
route  passing  directly  through  the  town  In 
vbieh  Bach  shlt^rs  may  be  located,  as  the 
Northern  Pacific  railway  line  in  this  instance 
passes  directly  through  the  town  of  Prosser. 

"Other  factors  for  consideration  in  determiu' 
ing  whether  or  not  a  through  route  is  a  satisfac- 
tory through  route  for  tran^rtation  at  prop- 
erty are:  A  difference  in  distance  on  the  exist- 
ing route  and  the  proposed  route.  A  difference 
in  cost  of  transportation  over  such  routes. 
These  factors  are  cot  present  In  this  case  in 
so  far  as  the  rail  haul  is  concerned,  bat  the 
delay  in  loading  and  unloading  cars,  residting 
from  the  extra  wagon  haul,  equals  a  material 
difference  in  distance  on  the  rail  haul,  while  the 
(lifference  in  transportation  cost  resulting  from 
the  same  cause  is  equivalent  to  a  substantia] 
difference  in  rail  rates.  All  of  the  factors  here 
considered  are  subjects  of  pubUc  service  regu- 
lation and  affect  the  public  necessities  and  con- 
venience. 

"The  public  necessities  and  convenience  de- 
mand the  re-establishment  of  the  old  through 
route  with  milUng  in  transit  privileges,  for  ^e 
reason  that  with  a  satisfactory  through  route 
and  transit  privileges  grain  may  be  milled  at 
interior  points  in  the  state  and  flour,  bran, 
shorts,  chopped  and  rolled  feed  and  other  mill 
products  economically  supplied  to  the  various 
interior  communities.** 

[6]  We  have  given  the  foregoing  quotation 
from  the  decision  of  the  commission  in  this 
case  for  the  reason  that,  besides  stating  some 
of  its  arguments,  the  quotation  also  contains 
some  findings  of  fact  which  we  think  the 
commission  as  an  admlnlstratlTe  and  regula- 
tive body  has  peculiar  powers  to  determine. 
It  is  not  bound,  as  is  a  court,  to  acquire 
Its  Information  concerning  all  matters  In- 
volved In  the  proceeding  before  It  whoUy  and 
entirely  from  the  evidence  of  witnesses  or 
other  evidence  produced  before  It,  but  may 
take  Into  consideration  the  results  of  Its 
general  investigations,  general  information 
upon  a  given  subject  within  Its  powers,  and 
all  matters  which  affect  the  matter  and  con- 
cerning which  It  must  determine  the  facta. 
The  facts  stated  also  seem  to  furnish  some 
support  for  the  finding  of  the  public  neces- 
sity and  convenience  made  by  the  commission 
and  which  are  assertoA  by  the  relators  not 
to  exist 

In  opposlnc  tUfl  ooDdnsion  relators  dtw 


I  Southern  Oallforola  Sugar  Co.  v.  San  Pedro, 
L.  A.  &  S.  L.  R.  Ca,  19  I.  G.  C.  6.  and  En- 
terprise Pud  Co.  r.  Peunsylvan^  B.  Co..  16 
I.  G.  C.  219.  In  these  cases  factories  were 
located  Tduntarlly  away  from  the  railroad 
which  they  later  sought  to  compel  to  estab- 
lish a  new  through  route,  which  is  exactly 
opposite  to  the  facts  in  the  instant  cas&  As 
was  said  In  the  Enterprise  Fuel  Go.  v.  Penn- 
sylvania R.  Co.  Case,  supra: 

"May  a  shipper  by  locating  its  yard  on  an- 
other fine  of  radroad,  but  at  the  same  transpor- 
tation point,  compel  the  establishment  of  a  new 
through  rontef  It  seems  to  us  that  GcmgTeM 
had  no  such  end  in  view  when  it  empowered  tbe 
commission  to  form  through  routes.** 

[7]  Helators  also  complalo  that  the  order 
takes  their  property  without  due  process  of 
law.  In  support  of  this  argument  relators 
place  great  reliance  on  the  stockyard  cases. 
Central  Stockyards  Go.  v.  Louisville  &  N.  B. 
Co.,  118  Fed.  113,  55  O.  C.  A.  63,  63  L.  R.  A. 
218,  Id.,  m  n.  S.  56S;  24  Sup.  Ct  339.  48 
L.  Ed.  565,  and  Louisville  &  Nashville  R.  Co. 
V.  Central  Stockyards  Co.,  212.  U.  S.  132,  29 
Sup.  Ct  246,  53  L.  Ed.  441.  These  cases 
all  arise  out  of  the  same  situation  and  are 
practically  one  case.  Two  stockyards  were 
situated  just  outside  of  Louisville,  Ey.  On 
the  line  of  the  Southern  railway  there  were 
yards  known  as  the  "Central  Stockyards." 
which  were  used  by  that  railroad  as  a  stock 
terminal.  On  the  line  of  the  Louisville  & 
Nashville  were  located  the  Bourbon  Stock- 
yards, which  were  used  by  that  road  as 
a  stock  terminal.  It  does  not  definitely  ap- 
pear how  far  apart  the  two  stockyards  were, 
but  there  was  a  physical  connection  between 
the  railroads  Just  outside  the  city.  An  attempt 
was  made  to  compel  the  Louisville  Sc.  Nash- 
ville to  deliver  stock  shipped  over  Its  line 
to  the  Southern  railway  at  the  point  of  con- 
nection so  that  it  might  be  unloaded  at  the 
Central  Stockyards,  and  to  compel  the  same 
railway  to  receive  stock  whldi  had  been  ship- 
ped over  the  Southern  railway  at  this  con- 
nection and  carry  ft  to  the  Bourhon  Stock- 
yards, its  own  terminal.  The  court  refused 
to  compel  the  railroad  companies  to  do  this, 
as  the  requirement  of  the  Kentucky  Con- 
stitution to  deliver  or  transfer  freight  to 
any  point  where  there  is  a  physical  con-, 
nection  between  the  tracks  of  railway  com- 
panies must  be  construed  as  referring  to 
cases  where  the  frd^t  Is  consigned  to  some 
further  point  over  a  connecting  ilne,  and 
to  enforce  sudi  an  order  wonld  be  to  sanc- 
tion the  snatching  of  freight  from  the  trans- 
porting company  at  the  moment  at  delivery 
for  the  purpose  of  giving  the  consignee  a 
more  advantageous  place  of  delivery. 

Relators  ingeniously  argue  that  tbe  only 
object  of  the  present  case  was  to  snatch 
the  transportation  of  grain  from  the  Or^on- 
Washlngton  road  and  give  It  to  the  Northern 
Pacific,  90  that  the  place  of  delivery  would 
be  nearer  to  their  mill,  and  that  the  stock- 
yards cases  and  tbe  Instant  case  are  there- 
fore similar.  But  whatevw  was  tbe  ulterior 


Digitized  by  Google 


Wub.) 


STATE  r.  FUBUC  8BBVIOB  COMMISSION 


1147 


motlTe  of  Taylor  ft  Keiup  In  inatttntlng  tbe 
present  proceeding^  they  asked  for  a  tbront^ 
ronte  and  joint  rate  over  the  Or^n-Waah- 
tngtoD  road  to  Wallula,  and  tbence  to  Paget 
Sound,  with  milling  In  transit  prlvUeges  at 
Prosser,  the  same  as  mina  west  of  North 
Takima  enjoyed,  and  that  was  the  order  en- 
tered by  the  commisBlcHi  from  which  this 
appeal  la  takea.  The  stockyards  cases  in  no 
way  involved  a  throngh  joint  rate,  whldi 
Is  the  very  essence  of  tbe  present  case.  This 
fact  is  shown  by  the  following  quotation 
from  Central  Stockyards  Go.  v.  Louisville  & 
N.  B.  Co.,  192  IT.  S.  008,  24  Sup.  Ot  839. 
48  L.  Ed.  665: 

"Tbe  rMoirement  to  deliver,  trmnsfar  and 
transport  nrelght  to  any  pMnt  where  there  is  a 
physical  connection  between  the  tracka  of  tbe 
railroad  companies  most  be  taken  to  refer  to 
cases  where  the  frrfgbt  Is  destined  to  some  fni^ 
ther  polBt  by  transportadim  over  a  conneeting 
line." 

There  Is  no  qneatloo  ot  discrimination  In 
favor  irf  otho-  shippers  fOrtber  on  la  the 
stoclfcyards  casra  as  in  the  Instant  case, 
as  the  object  of  tbe  stockyards  cases  was 
to  reqnlre  the  railvray  company  to  make 
final  delivery  at  another  dopot  than  its  own, 
and  thoee  cases  did  not  Involve  a  review  of 
the  order  of  an  administrative  board.  Ooorts 
do  not  assome  regulatory  powers  In  snch 
matters,  and  have  none  bnt  judicial  powers. 
With  regulatory  commlsBlons,  within  their 
scope  their  powers  are  mandatory,  unless 
improperly  based. 

[I]  In  concloston  it  Is  suggested  that  the 
order  is  an  abuse  of  the  police  power  In  that 
It  can  take  the  private  property  of  an  In- 
dividual  only  in  response  to  a  controlling 
public  necessi^  and  not  for  the  benefit  mere- 
ly of  a  small  group  of  shippers;  relators' 
argument  being  that  this  order  demoralizes 
100  miles  ot  railroad  for  the  purpose  ot 
saving  Taylor  &  Kemp  80  cents'  drayage  on 
traffic:  Reliance  is  placed  on  Lake  Shore 
&  M.  S.  B.  Co.  V.  Smith.  173  U.  S.  684,  19 
Sup.  Ct.  S65,  43  L.  Ed.  868.  holding  that  the 
statute  which  prescribed  maximum  passen- 
ger fares  for  passengers  and  also  required 
tbe  Issuance  and  sale  of  mileage  books  was 
void,  as  It  was  an  exception  In  favor  of  a 
particular  class  to  carry  them  at  a  less  rate 
than  It  had  a  right  to  charge  for  those  who 
were  not  members  of  such  class.  In  the 
Instant  case  the  order  does  not  discriminate 
lu  favor  of  Taylor  &  Kemp,  but  simply  gives 
tbem  tbe  same  privileges  they  enjoyed  before 
tbe  construction  of  tbe  Or^n-Washlngton 
line  to  N<»th  Tafclma,  and  the  same  priv- 
ileges enjoyed  by  mills  west  thereof. 

Certain  other  cases,  such  as  Wisconsin 
M.  &  P.  B.  V.  Jacobson,  179  U.  8.  287,  ^  Sup. 
Ct  116,  45  L.  Ed.  191,  and  State  ex  rel.  Ore- 
gon B.  ft  Nav.  Co.  V.  Falrchild,  224  U.  S. 
510.  32  Sup.  Ct  535,  56  L.  Ed.  863,  to  the  ef- 
fect that,  while  tbe  Interstate  Commerce 
Commission  may  require  railway  companies 
to  make  track  counectloos.  It  must  be  de- 


termined with  a  Just  regard  to  the  advantage 
to  be  gained  by  the  public  and  the  expoise 
to  be  Incurred  by  the  carrier.  ar«  relted  on 
by  relators,  because  it  Is  claimed  that  tbe 
advantage  to  be  derived  1^  Taylor  &  Kemp 
Is  very  slight  in  comparison  with  the  amount 
of  txafflc  that  would  necessarily  be  snatched 
away  from  the  Oregon-Washington  road. 
Tbe  cases  above  dted  being  track  connec- 
tion cases  involve  an  expenditure  of  money, 
which  condltlcoi  Is  absolute  lacking  In  the 
Instant  case.  In  answer  thereto  relators  as- 
sert that  the  order  deprives  tbem  of  the 
transportation  of  grain  and  the  profits  to  be 
made  thereby,  which  is  equivalent  to  tbe 
expenditure  of  money.  In  view  of  the  freight 
agent's  testimony  before  referred  to,  that  tbe 
tariff  could  be  so  framed  that  it  would  not 
result  in  the  loss  of  throngh  shipments  and 
would  only  be  available  to  the  mills  between 
Wallula  and  North  Takima,  and  especially 
In  view  of  the  tact  that  only  16  cars  came 
over  the  Oregon-Washington  road  to  Tay- 
lor ft  Eemp  at  North  Prosser  last  year,  we 
do  not  think  the  amount  ot  transportation  so 
taken  away  from  the  Oregon-Washington 
company  very  large,  or  enough  to  seriously 
cripple  its  business,  or  even  to  overcome  the 
equities  of  Taylor  ft  Kemp,  who  certainly  are 
not  In  as  good  a  position  as  they  were  be- 
fore the  North  Yakima  extension  of  the  Ore- 
gon-Washington road  was  constructed,  and 
are  not  enjoying  the  same  privileges  as  their 
competitors  west  of  North  Takima  to  which 
they  were  equally  entitled,  and  that  there- 
fore without  doubt  tbey  were  discriminated 
against. 

In  the  case  ot  Atlantic  Coast  Line  B.  Co. 
V.  North  Carolina  Corporation  Commission, 
206  U.  S.  1.  27  Sup.  Ot.  585,  51  L.  Ed.  933, 
11  Ann.  Cas.  398,  will  be  found  as  extreme 
a  case  in  support  of  the  regulatory  powers 
of  a  state  commission  as  we  have  ever 
noOceA.  In  that  case  two  railway  companies 
ran  a  number  of  trains,  one  of  each  company 
having  for  a  long  time  made  connections  at 
a  place  called  Selma.  One  of  the  companies 
discontinued  Its  train  connecting  at  this 
point,  and  the  Atlantic  Coast  Line  was  or- 
dered by  the  state  commission  to  inaugurate 
a  train  service  that  would  make  connection 
with  a  certain  train  of  the  Southern  Ballway 
Company  at  Selma,  although  It  was  shown 
tb4t  the  Atlantic  Coast  Line  Company  to 
inaugurate  this  train  service  would  require 
it  to  put  on  an  extra  train  to  run  from  a 
certain  place  to  Selma,  which  would  cost  $40 
per  day,  and  that  the  probable  dally  re- 
ceipts fr<»n  such  train  would  not  be  to  ex- 
ceed $25  per  day.  The  Siqtreme  Court  ot 
North  Carolina,  upon  appeal  from  the  judg- 
ment ot  reversal  by  a  lower  court  of  the  or- 
der of  the  state  commission,  reversed  the  low- 
er court  and  affirmed  the  commission,  and 
the  declslcm  of  the  Supreme  Court  of  the 
United  States  affirmed  that  of  the  Supreme 
Court  of  North  Carolina.  Among  other  ob- 
serratUnis  found  in  tbe  ded^on  of  the  Su- 
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preme  Oourt  of  the  Unttea  States  «»  these 
(pages  19-26): 

"The  elementary  prt^tositioii  that  railroads, 
from  the  public  nature  of  the  husineas  by  them 
carried  on,  and  the  interest  which  the  pub- 
lic have  in  tbeir  operation  are  subject,  as  to 
their  state  busineSB,  to  state  reffulation,  which 
may  be  exerted  either  directly  by  the  le^datiTe 
autbority  or  by  admioistrative  bodies  endowed 
with  power  to  tiiat  end,  is  not  and  could  not  be 
BuccessfuUy  questioned  in  view  of  the  long  Un« 
of  authoritiefl  sustaining  that  doctrine.  •  •  • 
[it  is  omtended:] 

"(1)  I^t  the  order  was  arbitrary  and  mt- 
reasonable,  because  beyond  the  scope  of  the 
authority  delegated  to  the  corporation  com- 
miasion  by  the  state  law.  As  this  proposition 
involves  no  federal  question  and  is  concluded 
by  the  judgment  entered  below,  we  pat  the  sub- 
ject out  of  view.   •   •  • 

"(2)  The  order  was  arbitrary  and  unreason- 
able, because  when  properly  considered  it  im- 
posed npon  the  Coast  Line  a  duty  foreign  to 
its  obligation  to  furnish  adequate  facilities  for 
those  traveling  upon  its  road.  This  rests  upon 
the  asanmption  that  as  the  order  was  based  not 
upon  the  neglect  of  the  Coast  Line  to  afford 
faciUties  for  travel  over  its  own  road,  but  be- 
cause of  the  failure  to  furnish  facilities  to  those 
traveling  on  the  Coast  Line  who  desired  also 
to  connect  with  and  travel  on  the  Southern 
road,  therefore  the  order  was  in  no  just  sense 
a  regulation  of  tfae  business  of  the  Coast  lAne. 
This  reduces  itself  to  the  contention  that,  al- 
though the  governmental  power  to  regulate  ex- 
ists in  tfae  interest  of  the  public,  yet  it  does 
not  extend  to  secnrJiig  to  the  puUic  reasonable 
tiwilities  for  making  connection  between  dif- 
ferent carriers.  But  the  proposition  destroys 
itself,  since  at  one  and  the  same  time  it  M- 
mits  the  plenary  power  to  regulate  and  yet  vir- 
tually denies  the  efficiency  of  that  authority. 
That  power,  as  we  have  seen,  takes  its  origin 
from  the  quasi  public  nature  of  the  business 
in  which  the  carrier  is  engaged,  and  embraces 
that  business  in  its  entirety,  which  of  course  in- 
cludes the  duty  to  require  carriers  to  make 
reasonable  connections  with  other  roads,  so  as 
to  promote  the  convenience  of  the  traveling  pub- 
lic.  •   •   •   We  conclude  that  the  order  in 

auestion,  considered  from  the  point  of  view  of 
le  requirements  of  the  public  interest,  was  one 
coming  clearly  within  the  scope  of  the  power  to 
enforce  just  and  reasonable  regulations. 

"(3)  That  the  faciUties  afforded  the  public  by 
the  railroad  were  of  such  a  character  as  to 
demonstrate  that  the  extra  burden  which  would 
result  frcHn  the  compliance  with  the  order  was 
wholly  arbitrary  and  unreasonable.  This  rests 
npon  the  assumption  that  as  there  were  several 
existing  daily  connections  between  trains  of  the 
Coast  Line  and  those  of  the  Southern  at  Selma, 
which  might  be  availed  of  by  those  desiring  to 
travel  from  Eastern  to  Western  North  CaroBna, 
ami  b^ond,  and,  as  besides,  the  proof  establish- 
ed that  another  connection  operating  the  same 
result  was  afforded  by  wav  of  Weldon  and  the 
Seaboard  Air  Tjloe  to  Raleigh  and  thence  fur- 
dter  west,  therefore  it  was  both  arbitrary  and 
unreasonable  to  superadd  an  unnecessary  con- 
nection. Conceding,  as  must  be  done,  that  the 
nature  and  extent  of  the  existing  facilitieB  fui^ 
nldted  by  the  public  convenience  are  essential 
to  be  considered  in  determining  whether  an  or- 
der directing  an  increase  of  such  facilities  must 
clearly  appear  to  justify  an  order  directing  the 
furaiwing  of  new  and  additional  Yadlities,  we 
think  .the  propositi(m  here  relied  on  to  be  with- 
out merit.  •  •  • 

"(4)  That,  however  otherwise  Just  and  reason- 
able the  order  may  have  been,  it  is  inherently 
unjust  and  unreasonable  because  oi  the  nature 
of  the  burden  which  It  necessarily  imposes.  This 
proposition  is  based  on  the  hjrpotbeais  that  the 
order,  ^M^  necessary  intendment,  directed  the 
Coast  Lue  to  operate  an  addittonsl  train,  al- 
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though  snch  train  oooM  not  he  operated  without 
a  daily  pecuniary  loss.  The  premise  upon  which 
this  proposition  rests  would  seem  to  be  irrele- 
vant- since  the  court  below  in  one  aspect  of  its 
opinitm  treated  the  order  of  the  commission  as 
not  requiring  the  operation  of  an  extra  train 
from  Rocky  Mount  to  Selma.  Tet,  as  the  fiaets 
found  by  the  commission  and  which  were  af- 
firmed by  the  conrt  would  indicate  that  it  was 
considered  that  the  operation  ot  such  train 
was  the  most  direct  and  efficient  means  for 
making  the  ordered  C(HUtection,  and  as  the  court 
considered  and  passed  upon  the  duty  of  the  rail- 
road to  comply  with  the  order,  even  if  to  do  so 
it  became  necessary  to  operate  the  extra  train 
at  a  loss,  we  think  tiw  proporititm  relied  upon 
is  opui  and  must  be  decided,  nie  OMiteDtlon 
is  that  the  fact  that  scnne  k)S8  would  result  from 
the  requirement  that  the  extra  train  be  operated, 
in  and  of  itself,  condusiTely  establishes  the 
unreaetmablmess  ot  the  ordw  and  demonstrates 
that  to  give  it  effect  would  constitute  a  taking 
of  property  without  due  process  ct  law  in  vio- 
lation  ot  the  Fonrteenth  Amendment.  •  *  • 
But  this  case  does  not  involve  the  mforcement 
by  a  state  of  a  general  scheme  of  maximum 
rates,  but  only  whether  an  exercise  of  state 
authority  to  compel  a  carrier  to  perform  a 
particular  and  specified  duty  is  bo  inherently 
unjust  and  unreasonable  as  to  amount  to  the 
deprivation  of  property  without  due  process  of 
law  or  a  denial  of  tfae  equal  protection  of  the 
laws.  In  a  case  involving  the  validity  of  an 
order  enforcing  a  scheme  of  maximum  rates,  of 
course  the  finding  that  the  enforcement  of  sut^ 
scheme  will  not  produce  an  adequate  return  for 
the  operation  of  the  railroad  in  and  of  its^ 
demon^ates  the  unreasonableness  of  the  order. 
Such,  however,  Is  not  the  case  when  the  question 
is  as- to  the  validity  of  an  order  to  do  a  partiru^ 
lar  act,  the  doing  of  wfaidi  does  not  involve  the 

auestion  of  the  profitableness  of  the  operation  of 
le  railroad  as  an  entirety.  *  *  *  As  the 
primal  duty  of  a  carrier  is  to  furnish  adequate 
facilities  to  the  public,  that  duty  may  •well  be 
comp^ed,  although  by  doing  so  as  an  ineldeot 
some  pecuniae  loss  from  rendering  such  service 
may  result.  It  follows,  therefore,  that  the  mere 
incurring  of  a  loss  from  the  performance  of 
such  a  duty  does  not  in  and  of  itself  necessarily 
give  rise  to  the  conclusion  of  unreasonableness, 
as  would  be  the  case  where  the  whc^  scheme  of 
rates  was  unreascmable  under  the  doctrine  of 
[former  cases]." 

The  order  of  the  commission  was  sustained 
In  entirety  in  the  above  case. 

While  that  case  was  not  upon  the  same 
question  as  that  here  involved,  the  reasoning 
therein  Is  very  pertinent.  The  throu^  joint 
rate  and  milling  In  transit  privilege  Is  a 
facility  granted  by  railroads.  A  through 
joint  rate  Is  a  pnbUc  necessity,  and  a  milling 
In  transit  privilege  a  facility  which  may 
become  public  by  reason  of  its  use.  Here 
we  have  a  situation  showing  each  a  facility 
granted  by  the  railroads  to  some  communities 
and  denied  to  another.  We  cannot  escape 
the  conclusion  from  snch  ft  situation  that 
the  through  joint  rate  and  milling  in  transit 
fadUty  is  as  much  a  pnbUc  necessity  at 
Prosser  as  It  is  at  North  Taklma.  Being 
grant^  at  North  Takbua  and  denied  at  Pros- 
ser, there  Is  a  public  discrimination.  Such 
being  the  case,  we  think  the  Public  Service 
Commission  acted  wholly  within  its  powers 
when  it  found  the  facts  sustaining  its  order 
and  ordOTcd  that  a  through  joint  rate  and 
miUlAg  in  transit  prlrllege  be  graid»d  by  Uie 
nOlroads  to  tba  complalaant  at  Fxobbh; 
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The  Judgment  vt  the  lower  cowt,  and  the 
order  of  tbe  commlwloii,  an  thersfore  af- 
firmed. 


ELUS,  O.  J. 
JJ-  concur. 


and  MOUNT  and  PABEKB, 


STATE  ex  rel.  WOODWARD  et  al.  t.  DIS- 
TRICT CXJTJRT  OF  FIFTH  JUDICIAL 
DIST.  IN  AND  FOR  MADISON  COUNTY 
et  si.    (No.  3990.) 

(Sopreme  Court  ot  Montana.  March  13,  1917.) 

Mandamus  «s>44  —  PBOPBZBrT  of  Reuxdt  — 
OBDm  Gbaittiito  Ohanos  or  Vsmn. 
An  order  granting  a  motion  for  change  ,of 

venue  on  the  ground  of  residence  U  a  judicial 

act,  and  will  not  be  set  aside  by  mandamus. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 

Cent.  Dig.  H  90,  91.] 

Mandamus  by  the  State  of  Montana,  on  the 
relation  of  John  Woodward  and  others, 
against  the  District  Court  of  the  Elfth  Judi- 
cial District  In  and  for  the  County  of  Madi- 
son and  Hon.  Wm.  A.  Clark,  a  Judge  there- 
of. Alternative  writ  was  Issued,  and  defend- 
ants move  to  set  It  aside  and  dismiss  the 
proceedings.  Altematire  writ  vacated,  and 
application  dlstnlssed.. 

M.  M.  Duncan,  Tlrginte  City,  for  appe- 
lant. H.  B.  Dnffi  C  W.  BoMmsu  and  Geo. 
M.  Melton,  all  of  DUlcn,  tor  resiMmaent 

BRANTLT,  O.  J.  Mandamus.  On  NoT«n- 
ber  17,  1916.  John  Woodward,  Lester  Wood- 
ward, and  Roy  Woodward,  as  copartners, 
bronibit  an  action  in  tbs  district  court  xtt 
MadlBOQ  coonty  Against  QeoiSB  W.  McUon 
and  N.  JD.  Foito.  Tbe  OHnplalnt  states  two 
oaoses^  of  action,  one  for  damages  for  tres- 
pass npoo  land  sltoate  In  Madison  connty. 
toad  the  other  for  damages  to  personal  prop- 
erty while  the  sune  was  In  Madlaen  coonty. 
Tbe  defendants  both  reside  in  Beavertiead 
county  and  were  served  with  sammons  there. 
On  their  appearance  In  the  actltm  the  de- 
fendants filed  an  aflldavit  o£  m«dts  and  a 
motion  for  tbe  transfer  at  tiie  cause  to  Bea- 
verhead county  for  tilaL  QOe  motUm  was 
sustained,  and  the  cause  transferred.  There- 
upon appllcatlun  was  made  to  this  court  for 
a  writ  of  mandamus  directing  the  district 
court  and  Hon.  W.  A.  Clark,  the  Judge  pre- 
addlng,  to  vacate  the  order  and  retain  the  ac- 
tion tor  trial  In  Madison  county.  An  alter* 
native  writ  having  been  Issued  and  served, 
defendants  moved  to  set  It  aside  and  dismiss 
the  proceeding  on  the  ground  that  mandamus 
is  not  .tbe  ptorpBt  remedy. 

In  State  ex  rel.  Independent  Pub.  Co.  r. 
Smith.  28  Mont,  329,  68  Pac  867.  this  court 
lield  that  an  order  granting  or  refusing  to 
grant  a  motion  for  a  change  of  venue  on  the 
ground  of  residence  Is  a  Judicial  act,  and 
that  it  will  not  be  set  aside  by  nmTidwmns. 
OThat  case  Is  condluslv«  of  this.  See,  also, 
State  ex  rel.  King  v.  District  Court,  24 


Moat  494.  62  Pac.  820;  State  ex  rel.  Demp- 
sey  V.  Dlstplct  Court,  24  Mont.  686,  63  Pac 
889;  State  ex  rel.  Mont.  C.  By.  Co.  v.  District 
Court,  32  Mont  37,  79  Pac.  646;  State  ex  r^. 
Kowe  V.  District  Court,  44  Mont.  318,  U9 
Pac.  1103.  Ann.  Cas.  1913B,  396. 

The  alternative  writ  Is  vacated  and  the 
application,  dismissed. 

Dismissed. 

BANNER  and  HOIJX>WAZ,  JJ..  concur. 


STATE  ex  rel.  RESER  v.  DISTRICT  COURT 
OP  TWELBTTH  JUDICIAL  DIST.  IN  AND 
FOB  BLAINB  OOUNTT  «t  aL   (Na  S972.) 

(Supreme  Court  of  Montana.  Feb.  5,  1917.) 

1.  MoBTOAexs  «=3»496—FoBBaL08imB— Power 
OF  Clsbe  to  Fiu  ano  Enxer  JunaUENT— 
Statute. 

Under  Rev.  Codes,  |  6764,  providing  that  in 
giving  the  dedtrioa  or  making  its  findings  tbe 
facts  found  and  the  condusioDa  o£  law  must  be 
separately  stated  and  judgment  must  thereupon 
be  entered  accordingly,  m  an  action  to  fore- 
close mortgages,  where  the  couclasions  ot  -law 
declared  that  plalnttjl  was  entitled  to  a  decree 
of  foreclosure,  to  judgment  for  the  sum  of  the 
notes,  with  interest  and  attorney's  fee,  and  to  a 
decree  or  order  of  sale  of  the  property,  or  so 
much  thereof  as  might  be  necessary,  the  <derk, 
without  any  order  or  direction  from  the  court, 
bad  no  power  or  authority  to  file  and  enter 
what  purported  to  be  a  final  judgment  In  the 
cause,  reciting  that  the  court  had  carefully  con- 
sidered all  the  evidence  presented,  had  examin- 
ed the  authorities  cited,  and  had  made  its  find- 
ings and  conclusions  of  law,  which  were  neither 
inserted  nor  otherwise  referred  to.  and  adjudging 
and  decreeing  that  fdaintiff  recover  from  deraid- 
ants  the  amount  of  principal  and  interest,  attor- 
ney's fee  and  costs,  that  both  defendants  and 
each  of  them  were  personally  liable,  that  the 
amooit  was  a  valid  lien  on  the  land  and  per- 
sonally described  in  the  mortxages,  etc.,  and 
that  ul  persons  claiming  from  or  under  defend- 
ants or  either  of  them,  etc.,  were  forever  barred 
and  foretdoeed  from  all  equity  of  redemption,  ex- 
cept the  right  to  redeem  as  provided  by  law, 
the  clerk  having  no  power  to  render  a  judgment, 
and  no  such  decree  as  was  entered  having  been 
commanded  by  tbe  findings  in  point  of  fact  or 
following  from  them  as  a  necessary  Inferenoe. 

[Ed.  Mote. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1439,  1440.] 

2.  Judgment  Deorkb  ht  Bquitt— Dis- 
tinction. 

Judgments,  like  the  causes  of  action  from 
whidi  they  spring,  are  either  at  law  or  in  equity, 
the  latter  being  commonly  termed  decrees.  A 
judgment  at  law  is  absolute,  inflexible,  expres- 
sive of  the  invariable  rules  of  law  applicable 
to  the  established  facts  in  issue,  taking  no  note 
of  the  situation  of  the  parties,  or  the  means  of 
enfdrdiMe  the  UaUlibr  dedated  by  it,  while  a 
decree  Is  sddom  predetermined  as  to  Its  terms 
by  the  general  decision  for  or  against  the  plain- 
tiff or  defendant,  standing  upon  tbe  particular 
merits  of  the  controvmy  as  they  impress  them- 
selves npMi  the  coBSciaice  of  the  chancellor, 
guided  by  principles  broader  than  ibe  law. 

[Ed.  Note.— For  other  cases,  see '  Judgment, 
OeWDIg.  If  1489,  1440.] 

Certiorari  by  tbe  State  of  Mtmtana,  on  the 
relation  of  Evert  TLeeer,  against  the  District 
Ooort  of  the  Twelftb  Judical  District  In  and 
for  Blaine  County  and  Hon.  Jobn  A.  Hat- 


4t=»For  other  cases  sst  same  tivls  and  xaT-imilBBa  la  all  Key-NumlMred  Dlgerts  and  ^idezes 
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tbewB,  at  the  Fourteenth  District;  Judge  pre- 
siding, to  review  and  annul  a  purported 
Judgment  Judgment  and  all  proceeding* 
had  ttereoDder  annulled. 

U.  S.  O'Keefe,  of  Chinook,  for  appellant 
HcKende  A  McKeoste^  of  Oreat  Falls,  for 
reqpoDdente. 

SAKNER,  J.  On  July  8,  1916,  the  cleric 
of  the  district  court  of  Blane  oounty  reoeir- 
ed  and  filed  the  findings  of  fact  and  amclu- 
slons  of  law  as  made  and  forwarded  by  Hon. 
John  A.  Matthews,  Judge  presiding,  in  a  cer- 
tain cause  then  pending  in  that  court  where- 
in the  Security  Trust  &  Savings  Bank  of 
Charles  City,  Iowa,  was  plaintiff,  and  Evert 
Reser,  Katherlne  Beser,  and  Bertha  O.  Re- 
set were  defendants,  whi<di  cause  had  been 
theretofore  submitted  for  dedslon.  These 
findings  show  that  the  action  was  to  foreclose 
certain  mortgages,  to  wit,  one  upoo  real  es- 
tate, and  one  upon  chattels,  given  to  secure 
promissory  notes  aggregating  $2,630  princi- 
pal,. whl(di  notes  were  executed  and  delivered 
by  the  defendants  Erett  and  Katlierlne  Beser 
in  payment  or  part  payment  of  a  certain  trac- 
Uon  engine  and  plow  outfit  constituting,  with 
some  16  head  of  horses,  the  <^ttel  security 
referred  to ;  and  in  the  conclusions  of  law  It 
Is  declared  that  the  plaintiff  Is  entltled^o  a 
decree  of  foreclosure  of  said  mortgages,  to 
judgment  for  the  sum  of  said  notes,  with  In- 
terest and  attorney's  fees,  and  to  a  decree  or 
order  of  sale  of  said  property  or  so  much 
thereof  as  may  be  necessary,  hereafter,  and 
without  any  order  or  direction  from  the  court 
or  any  further  action  by  the  Judge  thereof, 
but  on  motion  of  the  attorneys  for  the  plain- 
tiff, the  clerk  signed,  filed,  and  entered  what 
purports  to  be  a  final  Judgment  in  the  cause, 
reciting  that  the  court  had  carefully  consid- 
ered all  the  evidence  presented,  had  exam- 
ined the  authorities  cited,  and  had  made  its 
findings  and  conclusions  of  law  (which  find- 
ings and  conclusiwis  are  neither  Inserted  nor 
otherwise  referred  to),  and  adjudging  and  de- 
creeing that  plaintiff  recover  from  the  de- 
fendants ¥3,693.2S,  the  amount  of  principal, 
interest,  attorney's  fee,  and  costs ;  that  both 
defendants,  and  each  of  them,  are  personally 
liable  therefor ;  that  the  same  is  a  valid  lien 
upon  the  lands  and  x>ersMial  property  de- 
scribed in  the  mortgages ;  that  said  property, 
or  so  much  thereof  as  may  be  snfQd^it  be 
sold;  tiiat  plaintiff  is  entitled  to  and  may 
purdiasB  said  property  at  such  sale;  and 
that  the  defendants,  including  Bertha  Beser, 
and  "all  persons  claiming  fr<»n  or  under 
them,  or  either  of  them,  and  all  persons 
claiming  to  have  acquired  any  estate  or  in- 
terest in  or  to  said  premises  subsequent  to 
the  filing  of  the  notice  of  the  pendency  of 
this  action,  as  set  out  in  said  findings  (no  ref- 
erence is  made  in  the  findings  to  any  such 
notice),  be  forever  barred  and  foreclosed  of 
and  from  all  equity  of  redemption  and  claim 
In.  of  or  to  said  premises,  except  the  ri^t 


to  redeem  as  provided  by  law."  Outaln  nles 
having  been  had,  and  others  being  tbrcAten- 
ed  under  this  purported  Judgmnit;  the  de- 
fendants bron^t  this  proceeding  to  review 
and  anntil  the  same  vpoa  tito  groond,  amonc 
others,  that  the  clerk  had  no  pown  or  au- 
thority to  make  or  enter  It. 

[1,2]  We  think  the  ooDteoUon  mart  tMsu- 
tained.  While  it  la  undoubtedly  the  fonction 
of  the  clerk  in  everj  cue  to  oiter— L  &,  ze- 
CMd— the  Judgment,  we  know  of  no  *»M*iin<* 
where  he  is  empowered  to  render  one.  Coun- 
sel for  revpondaits  seem  to  concede  flila,  but 
argue  that  the  findings  of  fact  and  conclu- 
sions ot  law  were  the  Judgment  wblA  the 
deric  dM  bat  enter  and  record  under  tbe 
plain  mandate  of  section  8764,  Bevlsed  Codes. 
Thii^  however.  Is  untenable ;  for  tbe  vwy  lan- 
guage of  that  section  makes  it  dear  that  tbe 
findings  of  fact  and  cood^slons  of  law  are 
not  tbe  Judgment,  bat  merdy  tbe  firandatlwi 
for  the  Judgment ;  and  this  most  be  paitica- 
larly  noted  In  cases  ot  this  kind.  Judgments, 
like  the  causes  of  action  from  whldk  Oxey 
spring,  are  dther  at  law  or  in  eqnltr,  the  lat- 
ter, for  purposes  of  instant  dlstlnctlott,  Mn^ 
commonly  termed  "decrees,"  and  between  tlie 
two  classes  great  and  fundamental  dllfer- 
efices  odst  A  Judgment  at  law  Is  absdnte, 
InflexlMe,  expressive  of  the  invariaUe  ndea 
of  law  f^sOicaUe  to  flie  eMablished  facts  in 
Issue,  taking  no  note  of  the  dtnatloo  ot  the 
parties  or  the  means  of  enfordng  tbe  liabil- 
ity declared  by  it  A  decree,  on  tJie  otho' 
hand,  is  sddom  predetermined  as  to  its  terms, 
by  tbe  general  dedsicai  for  or  against  tbe 
plaintiff  or  tbe  defendant;  tt  stands  upon 
tbe  particular  merits  of  tbe  controversy  as 
they  impress  themselves  upon  the  cooadeaoe 
of  tbe  disncellor,  guided  1^  prtnc^les  broad- 
er than  tbose  ot  tbe  law ;  It  is  tbe  deddon 
of  tbe  man  who  frames  it  as  the  Interpreter 
of  the  mcnl  otandard  wUdi  eqalty  sets  op; 
it  is  adjustable  to  all  tbe  exlgimdes  of  tbe 
litigation  and  to  aU  the  degrees  ot  rlgbt  or 
merit  by  wbidt  tbe  parties  may  be  distin- 
guished, and  it  may,  as  often  happois,  ctui- 
tain  spedflc  directions  fw  carrying  ont  Ita 
purposes,  provisions  llidng  tbe  status  of  tbe 
parties,  or  prescriptions  touching  their  course 
of  conduct  Freeman  on  Judgments,  {  9; 
Black  on  JudgmMita,  {  1 ;  Broder  et  al.  v. 
ConkUn  et  al.,  96  Oal.  360,  364,  33  Pac.  211. 
The  application  of  these  distlnctlMis  and 
thdr  consequences  are  made  manifest  by 
the  drcumstances  of  tills  case.  No  such  de- 
cree as  the  one  before  ua  was  commanded  by 
the  findings  In  point  of  fact  or  followed  from 
them  as  a  necessary  Inference.  Both  real 
and  personal  prt^rty  were  involved,  and  of 
the  former  property  to  which  a  tliird  person, 
not  a  party  to  the  mortgages,  laid  claim ; 
and  spedflc  directions  as  to  how  the  sale 
should  be  conducted  and  how,  for  the  pur- 
poses of  such  sale,  tbe  assets  should  be  mar- 
shaled, were  quite  in  order.  The  decree  con- 
tains no  recognition  of  these  things,  but  does 
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contain  anndxy  proTistons  not  forestkadowed 
In  flie  flijfliwpi  and  whldCi  are  tlierefore  at- 
traopts  <m  tbe  part  o<  tbe  derk  to  perform 
judicial  acts.  The  proper  fonctiona  at  the 
derk  tondilnc  the  eatry  ot  lodgment  are 
purely  mlniaterlal,  and  their  valid  exerdae 
reQuires  a  Jndpnait  which  has  been  actooU; 
pronounced  by  the  coort,  not  necessarily 
written  or  signed,  or  else  a  Judgment  pro* 
noonced  1^  the  law  as  a  necessary  ooose* 
qnenoe  of  the  facta  established,  as  in  cases 
at  default,  verdict,  eta;  but  the  Instances 
wher^  the  derk  mny  even  enter  Judgment 
without  dprees  direction  or  prmonncenieBt 
the  oonrt  are  ct  neoeoilty  confined  to 
thoee  wherein  no  dlscretliHi  can  be  «cerdsed 
as  to  the  terms  of  Judgment  That  the 
Judgment  at  bar  is  not  oC  this  diaracter  is 
dear  from  what  It  contalna  as  well  as  from 
what  It  (Hnlta. 

Some  contentloD  Is  made  on  behalf  of  the 
reiq)ondeut8  that  certifHrarl  la  not  the  proper 
remedy;  but;  inaamndi  as  the  pnxported 
Judgment  in  questkMi  cannot  be  upheld  on 
any  tbewy*  we  have  preferred  to  so  dedare 
rather  tban  to  engage  In  a  disquisition  toudi- 
lug  the  technical  aspects  of  the  procedure  In- 
vited, raie  very  postulate  ot  this  proceed- 
ing,  however,  la  that  the  req^ondent.  Judge 
Matthews  had  luithlng  to  do  with  the  making 
or  entering  of  the  so-called  Judgmoit;  as  to 
him,  therefwe,  the  proceeding  must  he  dls- 
misoed,  and  it  is  so  ordered. 

The  action  of  the  clerk  In  making  and  en- 
tering the  Judgment  referred  to  and  said 
Judgment  with  all  proceedings  bad  thereun- 
der are  annulled. 

BBANTLT,  C.  and  HOIULOWAY.  3., 
concur. 


HANSON  SHKBP  CO.  v.  FARMERS*  ft 
TRADERS'  STATE  BANE. 
(No.  8717.) 

(Supreme  Court  of  Montana.    Mardb  1,  U^IT.) 

1.  AFPKAI,  AMD  Ebsob  ^1002  —  Beticw  — 
Ybsdiot. 

Where  there  is  a  vo-dict  for  defendant  on 
conflictiDe  evidmce,  the  AM>ellate  Court  must 
assume  oast  the  facts  were  as  dained  by  de- 
fendant 

[Bd.  Not&— For  other  eases,  see  Appeal  and 

Bm.  Cent  Dig.  H  S935-8987.1 

2.  Account  Statbd  ^=»6(8)  —  Dapotm  — 
Btatzmknt  or  Aooousi. 

Where  toon^  was  depocdted  In  a  bank  for 
a  corporation,  the  balance  disclosed  1^  tiic  paas- 
Ixyak  and  accepted  as  correct  became  an  account 
stated  between  the  corporadon  and  the  bank, 
and  until  changed  by  other  dealings  between 
them  with  referwce  to  it  fixed  the  amount  due 
the  corporation  unless  fraud,  mistake,  or  error 
interrened  in  ascertaining  ft,  sad  the  corpora- 
tion had  the  exdosive  r^ht  at  any  time,  throng 
its  authorised  officers,  to  make  sach  dispoeitiou 
of  the  balance  as  it  dtose. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent.  Dig.  S  35.] 


8.  CoarouTZONB  ^s»&OU  —  Ovnoma  ash 

AOrWTS— AUTHORITT. 

By  virtue  of  their  fiduciary  relation  to  the 
Btockholdexs  neither  the  pruldant  nor  the  direc- 
tors of  a  corporation  may  divert  the  assets  of  a 
corp<»ation  to  any  use  other  than  such  as  will 
serve  the  purpose  of  its  organisation,  and  hence 
in  no  event  can  approiviate  the  assets  to  their 
own  use: 

[Bd.  Note.— For  other  eases,  see  Corporations, 

Cent  Dig.  iS  1850,  1861.1  ^ 

4.  COBPOKATIORS  «=93W(7)  —  BVZDBROB  — 

BtntDEN  OF  Pboot. 
When  it  appears  that  the  president  or  a  di- 
rector of  a  corporati(Ht  has  been  dealing  with 
the  corporatJon,  the  harden  is  at  once  upon  him 
to  show  that  Dls  dealings  have  been  fair  and 
honest 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1422.] 

6.  COBFORATIOHS  •8=3>S00  —  OntlCEBS  —  POWKB 
OF  PBESJDENT  to  AOT  rO&  DiBXOTOBS. 

Where  the  president  of  a  corporation  was 
intrusted  with  the  exduslve  control  of  its  busi- 
ness affairs  from  the  time  of  its  organisation, 
so  far  as  the  corporation  was  concerned,  he 
possessed  the  powers  of  the  board  of  directws, 
and  could  lawfully  do  anything  the  board  itsdx 
could  do  by  formal  action,  and  the  corporation 
cannot  quration  any  act  of  his  within  the  BCt^e 
of  its  lessl  poweis. 

[fi^  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1320-1823.} 

6L  Bakes  and  BAHKiNa  4=>l34(l)— AtrmoB- 
trr  or  Pbbsjdent— 'Managkuent  or  Bdbi- 
KEss— Bank  Dzpoaix— Legal  Capacutt. 
AlthoQgh  strangers  dealing  with  a  corpora- 
tiaa.  can  bold  It  tor  all  obUgatimis  assumed  by 
its  officers  in  its  name,  and  the  cuporation's 
legal  eapacity  cannot  be  questioned  collaterally 
or  by  a  private  citizen,  but  under  Rev.  Codes, 
f  8802,  this  can  only  be  done  by  the  state 
through  Its  i»oper  officer  for  one  of  the  causes 
prescribed  by  section  8844,  the  court  when  nec- 
essary will  look  beneath  the  particular  transac- 
ti(m  to  prevent  fraud  and  ascertain  the  identity 
of  the  person  who  uses  the  name  <4  a  oorpwa- 
tioB  for  his  own  purpose  and  fix  the  UaMUty 
for  the  ostensible  corporate  ddtts  uptm  him,  so 
that  where  the  president  of  a  corporatitm  was 
using  the  corporate  name  to  coDOUct  his  own 
business,  having  possession  of  all  shares  except 
thoee  tield  His  wife  and  brother  as  nominsl 
stockhdders,  the  coriK>rati(Hi  having  no  board 
of  directors,  or  secretary,  or  agency  through 
which  it  could  legally  act,  he  could  not  insist 
that  he  and  the  corporation  were  distinct  per- 
sons, and  that  he  bears  toward  it  a  fidncuiry 
relation,  and  that  he  could  not  lawfallr  author- 
ize defendant  bank  to  apply  a  d^;>ont  In  the 
name  of  the  ooziwratlm  to  dlsdiarge  his  per- 
scoial  dd>t 

7.  OoapoBATions  ^»171— SrooKaoLDGaa. 

niat  the  alleged  stotAbolder  ct  a  corpora- 
tion took  no  interest  in  the  affairs  ot  the  cor- 
poration, and  that  it  is  doubtfnl  whether  he 
gave  any  crasideration  for  his  shares,  and  that 
he  allowed  the  prendost  to  conduct  the  business 
as  his  own  as  before  Justified  the  oondusion 
that  his  position  as  stockh<dder  was  nominsL 

[Hd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  633-636.] 

8.  Baitkb  aitd  Baneiito  ^»184(1)— Autbob- 
irr  or  Bank  to  Af  n.T  Dspoart  on  Vkbuaz. 
DmaonoN. 

Where  the  presideoit  of  a  corp<H:aticHi  was 
using  the  eonwration  as  a  cloak  to  condnct  his 
own  bnmness,  his  verbal  direction  to  a  bank  to 
amply  a  deposit  in  the  name  ot  tiie  corporation 
to  paymeat  of  the  president's  dd>t  gave  the 
bank  authority  to  apply  the  deposit  and  au- 
thority in  writing  was  not  necessary. 


^3»For  etlMr  easts  see  sssu  Isple  and  KBT.^PHB£il.  is  sU  Ksr-Mwabsras  DlawU  and  ladms 
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9.  Barks  and  Baneinq  4=^154^— Deposits 

— AcnOR— <iENERAL  DEKlAIy— PBOOF. 

Id  ao  action  by  a  corporation  to  reQuire  a 
bank  to  honor  checks  insned  by  the  corporation, 
in  vhich  the  complaint  allet^d  that  the  bank 
had  a  sufficient  balance  belonging  to  the  corpora- 
tion to  meet  the  checks  when  preeented,  nnaer  a 
general  denial  the  bank  was  entitled  to  show  that 
the  ccKrporation's  account  had  been  exhaasted, 
and  the  contention  that  the  contract  ration  b:e- 
twecn  the  i>arties  by  virtue  of  the  deposit 
evidenced  by  the  pasebocA  could  only  be  termi- 
nated by  a  rdeaae,  payment,  or  accord  and  sat- 
isfaction by  the  corporation,  and  hence  that  it 
was  iocumbent  upon  the  bank  to  plead  specially 
the  facts  showing  that  the  relation  had  been 
thus  terminated,  was  without  merit 

[Ed.  Note. — Tot  other  cases,  see  Banks  and 
Banking,  Cmt  Dig.  |  GIO.] 

10.  WiTKESSES  «s3{aaa(l)  —  CBoes-BXAicnrA- 

TION— SCOPB. 
It  is  error  to  permit  counsel  to  draw  from 
a  witness  for  plaintiff  facts  which  relate  wholly 
to  the  defense  and  about  which  he  had  not 
twtified  in  chief. 

[Ed.  Nota— Fw  othw  cases,  sea  Witnesses, 
Cent  Dig.  i  949.] 

IL  Barks  ard  Bahkino  ^»164(7)  —  Bn- 

DBNOIJ— ADMISSIBIOTT. 

ffividenee  of  the  president  of  the  corporation 
as  to  his  relations  inth  the  corporaticni,  the  ex- 
tent of  bis  interest  and  control  over  it,  the  own- 
ership of  shares  of  capital  stock,  and  all  other 
facts  tending  to  show  that  it  was  merely  a  color- 
able corporation  was  competent. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  522^25.] 

12.  Appeal  ard  Ebbob  ^=>1170(7)-- Bxtbbsal 
— Urpbejudicial  Bbbob. 

Under  Rev.  Codes,  J  668S,  providing  that 
no  judgment  ^all  be  affiBCted  by  reason  of  er- 
rors not  affecting  the  substantial  rights  of  the 
parti ee,  the  error  of  the  coart  in  admitting  Bosh 
ocHDpetent  evidence  tending  to  show  that  the 
con>orati(»)  was  merely  colorable,  in  violation 
of  uie  technical  rules  of  cross-examination,  not 
b^ng  iHrejudicial  because  admitted  out  ot  order 
to  the  plaintiff,  must  be  disregarded. 

[Ed.  Note.— For  other  casee,  see  Appeal  and 
Brror,  Cent  Dig.  H  4066^  4548.] 

13.  Appeal  and  Ebbob  «S31078(4)— Bbtdew— 
Waives  or  Ebbob. 

Where  special  exceptions  takra  to  the  fMug 
and  refusal  of  instructions  are  not  argued  in  the 
briefs,  the  appellate  court  need  not  notice  tiiem. 

[Ed.  Note.— For  other  cases,  see  Appral  and 
Ettm,  Cent  Dig.  {  4^ J 

Appeal  from  Dtstrtot  Court,  TellowstonQ 
Oounty ;  Geo.  W.  Plerson,  Judge. 

Action  bj  tbe  Hanson  Sheep  Company 
against  tbe  FarmoH'  &  Tradm'  State  Bank. 
From  a  judgment  for  d^endant  and  an  ordeic 
denying  Its  motion  for  new  trial,  plaintiff 
appeals.  Affirmed. 

Collins,  Campb^  &  Wood,  of  Billings,  for 
appellant  Nichols  ft  Wilson,  of  BlUlngs, 
for  respondent 

BBANTLT,  C  J.  The  plaintiff,  as  a  trad- 
ing corporation  whose  office  and  principal 
place  of  business  Is  at  Billings,  in  Yellow- 
stone county,  through  Albert  S.  Hanson,  as 
its  president,  and  from  March  80,  1914,  to 
April  7,  inclusive,  drew  checks  upon  Its  de- 
posit account  in  the  defendant  bank  to  the 
ord^  of  various  p»8ons  to  wtacon  It  was 


!  HEPORTEB  (Hont 

indebted,  and  d^vered  them  tai  pi^ent  <A 
amounts  due  ttaeimm.  On  ApzU  Stii  ttiese 
several  dkecks  were  presented  for  paymort, 
but  payment  was  refused  and  they  were  re- 
turned to  the  plaintiff.  On  Aprtl  11th,  with 
tile  apparent  purpose  of  dosing  vp  tbe  aeeonnt 
with  defendant  and  transCBnlng  It  to  sane 
other  Inafitutton,  HansMi  dieiir  a  dieck  pay* 
able  to  "ciurency^  for  the  whtrte  balance 
claimed  to  be  dne  len  the  amount  of  dwas 
theretofore  drawn,  and  presented  It  In  pa- 
wn for  payment  Tb»  defatdant  refused  to 
pay  this  also,  nalntlfl  thereupon  Imraght 
this  action  to  recover  the  amount  of  tbe  sev- 
eral cheeks  and  for  dam^es,  alleging  wrong- 
fol  refusal  to  pay  them.  Each  checA  la  made 
the  Buliject  cf  a  s^rate  cause  ot  actltm; 
plaintiff  alleging  that  when  It  was  drawn 
and  presMted  there  was  deposited  with  de- 
fendant, subject  to  dwck,  an  amount  more 
than  safDcleut  to  pay  It  Defoadant,  admit- 
ting that  all  the  checks  were  drawn  and.pre- 
soited  for  payment  as  alleged,  denied  that 
plaintiff  had  upon  deposit  subject  to  chedc, 
a  sum'  snflSdent  to  pay  them,  or  any  sum 
whatever.  A  trial  to  a  Jury  resulted  In  a 
verdict  and  judgment  for  defendant.  E^n- 
tlff  has  appealed  from  the  Judgment  and  an 
order  denying  Its  motion  ft>r  a  new  trIaL 

The  inquiry  at  tbe  trial  was  whether  the 
deposit  account  had  been  exhausted  b^re 
tbe  checks  were  presented.  Counsel  for 
plaintiff  contend  that  there  Is  no  evidence  to 
justify  the  finding  of  the  jury  In  this  be- 
half. The  facts  disclosed  by  the  evidence 
are  these:  The  corporation  was  formed  dur- 
ing the  year  1907.  Hanson  transferred  to 
it  the  business  he  had  theretofore  condncted, 
including  all  the  property  theretofore  ust>d 
by  him  in  connection  with  It  Hanson,  his 
wife,  and  Trogdon,  a  hired  man,  were  Its  or- 
ganizers and  became  the  owners  of  the  entire 
capital  stock.  They  became  Its  directors  and 
officers,  Hanson  being  its  president  hto  wife 
vice  president,  and  Trogdon  secretary  and 
treasurer.  Mrs.  Hanson  became  the  owner  of 
one  share  of  stock  of  tbe  par  value  of  $100, 
paying  therefor  ?1.  In  1912  she  became  the 
owner  of  100  other  shares,  paying  as  a  con- 
sideration therefor  |1  and  her  help  to  Han- 
son. Trogdon  purchased  one-third  of  the 
shares.  He  gave  his  note  to  Hanson  for  an 
unpaid  balance  of  tbe  purdiase  price,  who 
held  the  certificates  as  collateral  security. 
Ostensibly  tbe  mode  of  conducting  the  busi- 
ness was  not  changed  tbe  organisation 
thus  effected,  except  in  the  use  of  the  cor- 
porate name.  Trogdw  having  failed  to  pay 
In  full  for  his  shares,  and  differences  hav- 
ing arisen  between  blm  and  his  wife  and 
Hanson,  tbe  shares  were  taken  over  by  Han- 
son. This  was  In  1912.  From  tbat  time  un- 
til early  In  Mardi,  1914,  Hanson  and  his 
wife  owned  all  the  shares.  At  this  time  a 
brother  of  Hanson  residing  In  Oregon  ac- 
quired shares  in  the  corporation  In  excess  of 
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100,  but  the  exact  amoimt  does  not  a^nar. 
He  Is  lefened  to  hy  Hanson  as  a  director, 
but  It  does  not  appear  wben.  If  vret,  be  was 
elected.  So  tar  as  the  record  dhKdoses,  no 
meeting  of  the  directors  or  atO(A:holders  vas 
ever  had  subsequent  to  the  prdlmlnary  or- 
ganization. By-laws  were  ttien  adopted,  bnt 
the  record  of  sadi  proceedings  as  were  there- 
aftw  had  were  by  Hanson  In  the  form 
of  notes  and  memoranda  until  this  contro- 
Tersy  arose.  It  appears  that  the  brother  of 
Hanson  never  took  any  part  In  the  conduct 
<tf  the  bnslnesa  of  the  corporatlim  and  was 
never  present  In  Montana  after  be  acquired 
his  shares.  Tbe  coiporatlon  became  a  cas- 
tomer  of  the  defendant  in  July.  1910,  keeping 
a  checking  acconnt  with  It  and  borrowing 
funds  from  It  as  the  exigencies  of  the  busi- 
ness required.  Payment  of  tbe  foods  bor- 
rowed from  time  to  time  was  secured  by 
promissory  notes  executed  In  the  name  of  the 
corporatlrai  hy  "Albert  B.  Hanson,**  wiOiout 
(^dal  designation,  and  by  blm  personally  as 
security.  A  passbook  was  kept  In  the  name 
of  the  cori>oratton  from  the  tbne  the  account 
was  opened  until  this  controversy  arose. 
Hanson  k^t  a  separate  Individual  account 
with  tbe  defendant  He  also  borrowed  money 
from  It  from  time  to  time,  giving  bis  per- 
sonal notes  as  security.  This  course  of  deal- 
ing contlnned  until  April  2,  1914.  On  that 
date  the  books  of  tbe  def^dant  and  the  pass- 
book of  the  plalntifr  showed  a  balance  in 
plaintiff's  favor  of  fl4,816.91.  Tbls  amount 
had  been  obtained  by  the  sale  of  sheep  os- 
tensibly belonging  to  plaintiff,  and  had  been 
deposited  by  Hanson  on  that  day.  There 
were  then  outstanding  checks  of  plaintiff 
to  the  amount  of  $826.60.  These  had  been 
presented  and  paid  before  those  involved 
herein  were  presented.  The  balance  left  was 
$13,490.31,  and  was  sufficient  to  pay  all  of  the 
latter.  The  plaintiff  was  then  indebted  to 
defendant  to  the  amount  of  $3,600  upon  his 
promissory  note  dated  February  27th,  and 
due  on  or  before  August  27th  following. 
Hanson  was  also  indebted  to  the  defendant 
by  promissory  note  of  the  same  date  as  that 
of  plaintiff  and  due  at  the  same  time,  to  the 
amount  of  $12,000.  These  notes  were  renew- 
als of  other  notes  theretofore  given  for  bor- 
rowed money.  At  the  ttme  the  depodt  of 
April  2d  was  made  It  was  agreed  between 
Hanson  and  the  defendant's  officers  that  the 
amount  of  tbe  deposit  should  be  applied  first 
to  the  discharge  of  plaintiff's  note,  and  then 
pro  tanto  to  that  of  Hanson.  This  agree- 
ment was  made  In  pursuance  of  an  under- 
Btandlng  had  on  February  27th,  when  the 
notes  were  executed,  that  when  a  sale  of  the 
sbeep  belonging  to  the  plaintiff,  then  In  con- 
templation, should  be  made,  the  proceeds 
fihould  be  applied  to  the  payment  of  the 
notes ;  the  words  "on  or  before'*  having  been 
Inserted  in  order  to  permit  plaintiff  to  do 
tbls.  This  understanding  was  the  consldera- 


tlon  upon  which  the  renewals  were  made. 
Tbe  deposit  was  made  on  Thursday  after- 
noon, April  20.  Hanson  agreed  to  ocmie  In  on 
the  next  Atcy  and  give  defendant  plaintiff's 
dieck  for  the  amount  of  the  balance,  but  <0A 
not  come  In  until  Saturday,  April  4Qi,  after 
ttie  close  of  bnsine«s  for  tbe  day.  Instead  of 
giving  the  check,  he  directed  Mr.  Price,  the 
cashier,  to  <3iarge  the  account  wttai  the  bal- 
ance and  credit  the  notes.  Sunday  and  the 
fcAlowlng  Monday  bdng  holidays,  the  Instruc- 
tions then  given  were  carried  out  on  Tuesday, 
the  che<^  represoitlng  the  sum  of  $826.60 
having  la  tbe  meantime  been  presented  and 
paid  as  heretofore  stated.  When  the  C!he<fts 
In  controversy  were  presented,  the  account 
bad  in  this  way  been  ezhAusted. 

[1]  There  was  a  conflict  In  tbe  evldrace 
as  to  tbe  understanding  between  Hanson  and 
the  officers  of  defendant  when  the  potea  were 
renewed,  as  well  as  to  the  making  of  the 
agreement  that  the  defendant  should  credit 
tbe  amount  of  the  balance  on  the  notes'  when 
it  was  deposited.  Inasmndi  as  tbe  Jury 
found  the  issues  for  tbe  defendant,  we  must 
assume  for  the  purposes  of  these  appeals 
that  the  feets  were  as  claimed  by  defendant. 
Mr.  Mains,  the  president  of  the  defendant, 
and  Mr.  Price,  its  cashier,  testified  that  tliey 
had  often  talked  with  Hanson  about  the  busi- 
ness affairs  of  himself  and  the  corporation, 
that  they  bad  considered  Hanson  and  the 
corporation  as  <me  and  the  same  person,  and 
that  they  knew  that  the  money  borrowed  by 
Hanson  on  the  notes  was  intended  to  be  used, 
and  was  used,  by  himself,  for  himself  and 
the  business  of  tbe  corporation  Indifferent- 
ly, he  bavlng  no  business  other  than  that 
carried  on  in  the  name  of  the  corporation. 
Mr.  Price  testified  that  Hansoh  had  told  him 
and  the  other  officers  of  the  defendant  that 
the  business  of  the  corporation  was  bis. 
Both  said  in  ^ect  that,  since  the  corporate 
stock  of  the  defendant  was  only  $50,000  they 
could  not  lawfully  lend  to  a  single  person 
more  than  20  per  cent,  of  this  amount,  and 
hence  that  tbe  Indebtedness  to  the  defendant 
was  evidenced  by  the  notes  executed  as  they 
were,  in  the  names  of  Hanson  and  the  cor- 
poration, to  avoid  a  violation  of  the  prohibi- 
tion of  the  statute  on  the  subject.  Hanson 
drew  checks  upon  either  bis  personal  ac- 
count or  that  of  the  corporation  as  It  suited 
his  convenience,  for  money  used  in  the  busi- 
ness. There  is  some  evidence  which  tends  to 
show  that  the  disposition  made  of  the  dexKisit 
by  the  officers  of  the  defendant  was  at  the 
time  entirely  satisfactory  to  Hanson,  but 
Uiat  he  subsequently  changed  his  mind  be- 
cause be  understood  or  surmised  from  the 
conduct  of  Mr.  Mains  and  Mr.  Price  that  he 
could  not  secure  further  loans  of  funds  for 
use  in  trade  during  the  coming  summer 
months.  The  paid-up  capital  stock  of  the 
corporation  was  ostensibly  $42,000,  but  the 
number  of  shares  Into  whltdi  It  was  divided 
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does  not  appear,  except  by  Inference-  from 
the  fact  that  tbelr  par  value  la  f  100.  At  tiie 
time  the  present  controversy  a.rose  It  had  uo- 
Inctunbered  property  of  the  value  of  $5,000  or 
$6,000.  Aalde  from  his  shares  of  stock  and 
his  Interest  Id  the  proceeds  of  the  sale  of 
sheep  by  w^y  of  dividends,  Hanson  himself 
had  no  property  of  substantial  value.  He 
denied  that  he  had  used  the  money  repre- 
sented by  his  note  In  the  business  of  Uie 
corporation,  but  claimed  that  he  had  used  it 
In  farming  operations  In  different  places  in 
Yellowstone  county.  This  statemwit  Is  not 
corroborated  In  any  way,  and  in  view  of  the 
testimony  of  Mains  and  Price  as  to  the  pur- 
pose for  wlildi  Hanson  borrowed  the  money, 
we  may  assume  that  the  Jury  rejected  bis 
claim  a,s  not  in  accord  with  the  facts.  It 
may  be  added  that  be  stated  that  he  always 
.consulted  the  board  of  directors  in  regard 
to  the  ocmdnct  of  the  business.  By  this  state- 
ment he  evidently  meant  that  he  consulted 
his  wife  only,  as  Is  apparent  from  his  testi- 
mony showing  that  he  and  she  were  the  only 
directors. 

[2]  Assuming  these  facts  to  have  been  fully 
estabUsfaed,  what  are  the  rights  of  the  par- 
ties? Counsel  for  the  plaintiff  Insist  that, 
though  they  be  accepted  at  their  utmost 
probative  value,  they  furnish  no  support  for 
the  verdict.  Tbey.  Invoke  the  rule  that  a 
depoEdt  belongs  to  him  in  whose  name  It  Is 
made,  and  that  Iqr  accepting  the  d^HMAt  for 
plalnUff  the  defendant  could  not  thereafter 
pay  It  to  any  othn-  prason  than  plaintiff,  or 
app^  it  for  plaintiff's  braeflt  under  an  ex- 
press direction.  We  have  no  doubt  ot  the 
propriety  of  the  rule  invoked.  Murphy  v. 
Nett,  51  Mont  82,  149  Pac.  718,  L.  B.  A. 
1015E,  797;  Rev.  Codes,  I  SlSl.  It  we  aa- 
snme  toK  the  mcMuent  that  the  plaintiff  Is  a 
bona  flde  corporatioD  with  an  effective  legal 
enU^,  the  rule  Invoked  would  doubtleas 
apply.  The  balance  disclosed  by  the  pass- 
book, when  accepted  as  correct,  became  an 
account  stated  between  plaintiff  and  defend- 
ant, aa  counsel  contend,  and  until  dianged  by 
other  dealings  between  them  with  reference 
to  it  fixed  the  amount  due  the  plaintiff  un- 
teas  fraud,  mistake,  or  error  intervened  In 
ascertaining  it  Martin  v.  Helnce,  31  Mont 
68,  77  Pac.  427;  JHoyea  v.  Toung.  32  Mont 
226,  79  Pac.  1063.  Plaintiff  bad  the  exdnalve 
right  at  any  time  through  Its  authorised  of- 
ficers to  make  audi  disposition  of  the  bal- 
ance as  it  chose. 

[3,4]  Of  course,  the  president  of  a  cor- 
poration has  no  authority  to  apprap]:late  liie 
assets  of  the  corpcwation  to  his  own  use. 
He  and  the  otho'  members  of  the  board  of 
directors  cannot  use  th^r  pojdtI(m  for  the 
purpose  of  enriching  themselves  at  the  ex- 
pense of  the  other  stockholders.  Ttaey  oc- 
cupy a  fiduciary  relation  to  the  atockholdera. 
This  Imposes  upon  them  Qie  obligation  to 
serve  the  purpcwe  of  their  trust  wltb  fldelltsr, 
and  forbids  the  doing  of  any  act  by  them. 


.or  any  one  of  than,  hy  .whUii  the  assets  of 
the  corpwatlon  are  diverted  to  any  use  other 
;tban  8uch  as  will  serve  the  purpose  of  its 
oiganiaaticoi.  And  when  It  aK^ears  that  any 
one  o£  them  has  beoi  dealing  with  the  cor- 
poratlw,  the  burden  Is  at  once  upon  him  to 
show  that  bis  dealings  have  been  fair  and 
hftnest.  Gerry  v.  Bismarck  Bank,  19  Mont 
191,  47  Pac.  810  V  McConnell  v.  C(«nbinatioD 
H.  &  M.  Co.,  31  Moat  863,  79  Pac.  248; 
Coombs  V.  Barker.  31  Mont  626.  79  Pac.  1; 
Klelnschmldt  v.  American  Mining  Ca,  Ltd.. 
49  Mont  7.  139  Pac.  786. 

[C]  The  stockholders  suffer  wrong  whether 
the  assets  are  diverted  to  the  use  of  one  or 
more  of  the  directors  or  to  that  of  a  stranger. 
Even  80,  by  authority  of  the  board  of  di- 
rectors the  defendant  had  the  right,  with 
Hanson's  consent,  to  discharge  plaintiff's 
note.  He  had  been  Intrusted  with  the  exclu- 
sive contnd  of  Its  business  affairs  from  the 
time  of  Its  organization.  So  fhr  as  the  plain- 
tiff was  concerned,  he  was  possessed  of  the 
powers  of  the  board  of  directors,  and  could 
lawfully  do  anything  the  board  Itself  oould 
do.  At  the  time  this  Indebtedness  was  in- 
curred Hanson  and  his  wife  held  all  the 
stock,  and,  by  the  continued  acquleecence  of 
the  latter  permitting  him  to  exerdse  all  the 
powers  and  functions  of  the  corporaUon,  he 
became  for  the  time  the  hoard  of  directors, 
with  all  the  powers  It  itossessed.  Tbe  cor- 
poraUw  cannot  now  question  any  act  of  his 
within  tiie  scope  of  its  legal  powers.  Ed- 
wards V.  Plains  L.  &  W.  Co.,  49  Mont  535, 
143  Pac.  962.  Aa  the  corporation  ItaeU  by 
formal  actlm  might  have  taken  up  Its  ntite, 
though  not  due,  so  Han8<ui'a  act  in  doing  thU 
most  be  regarded  as  that  of  the  corporation, 
just  as  if  he  had  been  authorised  in  Qte  moat 
formal  manner.  Id.  On  the  other  band,  up- 
on the  assumption  that  we  have  made,  Bui- 
aon  bad  no  power  to  authorize  the  i^pUca- 
tlon  of  any  part  of  the  deposit  to  the  pay- 
ment of  his  debt 

It,  7}  Counsel  for  the  defendant  insist 
faowevei',  that  the  i^aintlff  is  a  mere  oohn^ 
able  corporation— a  shadow  organlied  and 
maintained  Hanson  aa  a  <doak  or  alias 
under  which  to  conduct  his  own  bualneas. 
They  earnestly  c(»it«id  that  the  Indebtedness 
was  that  of  Hanson,  and  that  he  bad  the 
right  to  devote  tibe  deposit  to  the  payment  of 
It  whether  evidenced  by  bla  own  note  or 
that  of  the  ostensible  coExwration;  In  other 
words,  Hanami,  having  used  tiie  corporate 
name  merely  as  a  means  to  serve  his  personal 
convenlwce,  cannot  Inslat  that  he  and  plain- 
tiff are  distinct  persons,  that  he  bean  toward 
it  a  fiduciary  r^tiim,  and  that  be  could  not 
lawfully  apply  Its  assets  to  discharge  bis 
persMial  debt.  TtUs  ccmtentitm,  we  think, 
must  be  sustained.  Whatever  view  may  be 
taken  of  the  bona  fides  ot  the  organlzatiaa 
in  Uie  beginning,  when  Trogdon  transferred 
his  shares  to  Hanson  the  entity  of  the  cor- 
poration fell  into  a  condition  of  abeyance. 
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It  had  no  board  of  directors  nor  any  sec- 
retary. Therefore  it  had  no  Ageacy  through 
which  it  could  legally  act.  The  business 
theretofore  conducted  In  Its  name  by  Hanson 
was  thereafter  treated  by  him  as  his  persocal 
business,  or  at  least  that  of  himself  and  his 
wife  as  copartners.  The  result  was  that  th^ 
name  of  the  corporation,  except  for  the  pur- 
pose of  protecting  strangers,  became  in  effect 
the  name  of  Hanstxi,  and  the  business,  so 
far  as  he  conducted  it  in  the  corporate  name, 
was  his.  When  a  corporation  is  in  this  con- 
dition, the  public  cannot  be  expected  to  know 
of  the  fact;  hence  the  rule  that,  where 
strangers  deal  with  It,  It  can  be  held  for  all 
obligations  assumed  by  Its  officers  In  its 
name.  Its  legal  capacity  cannot  be  Inquired 
Into  collaterally  or  questioned  by  a  private 
<dtizen  In  a  controversy  between  It  and  him. 
This  can  be  done  only  by  the  state  through 
its  proper  officer  (Rev.  Codes,  S  3S82),  and  tor 
one  of  the  causes  prescribed  by  the  statute 
(section  6944).  But  this  rule  does  not  pre- 
clude an  examination  into  the  facts  to  ascer- 
tain the  Identity  of  the  p^son  who  uses  the 
name  of  the  corporation  for  his  own  pur- 
poses and  to  fix  liability  for  the  ostensible 
corporate  acts  upon  him.  In  the  language 
of  the  Court  of  Appeals  of  New  York  In  Sey- 
mour T.  Spring  F.  C.  Ass'n,  144  N.  Y.  888,  89 
N.  £.  365,  26  li.  R.  A.  869: 

"The  abstraction  of  the  corporate  entity 
should  never  be  allowed  to  bar  out  and  pervert 
the  real  and  obvious  truth." 

In  Barnes  v.  Smith.  48  Mont  309,  137  Pac. 

641,  this  cdurt  said: 

"There  are  exceptional  casea  in  which  the 
courts  refuse  to  recognize  tibe  c(»poTate  entity, 
OS  diatlnguiBhed  from  the  stockholderB.  If  the 
refusal  of  such  recognition  is  necessary  in  order 
to  get  at  the  truth.  This  statement  applies  es- 
pecially to  cases  in  which  the  corporation  ii 
used  as  a  doak  toe  foaud,  or  to  enable  the  own- 
er of  the  stodk  to  evade  perscKial  liability  or  the 
performance  of  a  puMic  duty.  It  has  ap(^- 
cation  also  to  cases  in  which  dreui^  of  action 
would  otherwise  be  necessary  to  reach  an  ad- 
justment of  the  rights  of  the  parties." 

In  that  caae  the  plaintiff  had  become  the 
owner  of  all  the  capital  stock  of  a  coipora- 
tlon,  but  omtinued  Its  business  through  the 
agency  of  dummies  selected  to  act  according 
to  his  directions.  A  debt  contracted  in  the 
name  o£  the  company  by  the  dummies  for  the 
payment  of  which  they  had  become  sureties 
during  the  course  of  business  was  held  to  be 
In  legal  effect  the  debt  of  the  owner  of  the 
stock,  80  tibat  be  could  not  hold  his  dum- 
mies for  the  amount  of  It  though  he  had  paid 
It.  This  case  is  not  directly  In  [>oint  In  Its 
Cocts,  but  Is  authority  for  the  proposition 
tbat,  whenever  it  la  necessary,  the  courts 
will  look  beneatb  the  particular  transaction 
in  order  to  prevent  the  perpetntlon  oC  a 
palpable  fraud.  If  In  the  one  case  an  ostenat- 
ble  debt  of  the  corporatloa  must  be  deemed 
to  be  the  debt  of  the  owner  of  the  atodk, 
hj  parity  of  reamnlng  the  ostensible  debt  of 
the  owner  of  the  stock  should  be  regarded, 


under  proper  drcnmstances,  as  the  d^  of 
the  corporation.  Here  Hanson  used  the  cred- 
it of  himself  and  the  corporation  to  serve 
his  own  puriKnes.  If  he  is  permitted  to  hide 
behind  the  corporate  entity  to  undo  what  he 
did  in  the  adjustment  of  his  and  Its  debts, 
and  mulct  the  defendant  in  damages  besides, 
he  will  have  been  aided  In  committing  a  fraud. 
True,  the  defendant  violated  the  statute  In 
lending  htm  the  amount  of  money  It  did  and 
evidenced  as  it  was  by  the  two  notes.  But 
he  was  a  willli^  beneficiary,  and  since  he  au- 
thorized the  defendant  to  appropriate  the 
deposit,  which  was  in  fact  his,  to  the  pay- 
ment of  the  notes,  be  stands  In  no  position  to 
say  tixat  he  violated  bis  trust  as  president  of 
the  corporation  in  doing  tliis.  It  la  not  to 
the  point  that  Mrs.  Hanson's  rights  were 
violated.  She  was  merely  the  agency  by 
which  he  attempted  to  preserve  the  corpo- 
rate name.  Nor  Is  It  to  the  point  to  say 
that  the  brother  In  Oregon  suffered  a  wrong. 
In  the  recapitulation  of  the, evidence  above 
we  have  assumed  as  an  established  fact  that 
he  w^  the  owner  of  shares  In  excess  of  100. 
In  view  of  Hanson's  vague  and  indeflnlte  ex- 
planation of  the  transaction  by  which  the 
broths  acquired  the  shares,  whereas  he 
could  have  disclosed  full>-  the  facts  in  con- 
nection with  It,  the  fact  that  the  brother 
never  took  any  Interest  In  the  affairs  of  the 
corporation,  that  It  Is  doubtful  whether  he 
gave  any  consideration  for  the  shares  held 
by  him,  and  that  Hanson  was  permitted  to 
conduct  the  business  as  theretofore.  It  Is 
questionable  whether  this  assumption  is  jus- 
tified. Be  this  as  It  may,  we  think  we  are 
fully  Justified  in  the  conclusion  that  his  posi- 
tion as  stockholder  was  only  nominal,  the 
same  as  that  of  Mrs.  Hanson.  If  he  in  fact 
became  a  stockholder,  be  became  such  after 
the  debt  was  contracted  and  the  notes  were 
renewed  under  the  agreement  of  February 
7,  1914,  and  as  an  agent  of  Hanson  to  serve 
his  purpose.  If  he  did  not  in  fact  become  a 
stockholder,  the  result  Is  the  same.  The  evi- 
dence as  a  whole  suggests  an  effort  on  the 
part  of  Hanson  to  use  the  corporate  entity  to 
avoid  the  result  of  the  payment  to  the  de- 
fendant, having  concluded,  upon  afterthought, 
that  he  would  profit  by  this  course. 

[I]  If  the  forcing  conclusion  Is  correct, 
Hanson's  authority  to  Price  to  apply  the  de- 
posit as  he  did  amounted  to  nothing  more  nor 
less  than  a  payment  of  his  personal  obliga- 
tion with  moneys  belonging  to  him.  His 
verbal  direction  to  the  defendant  gave  It 
plenary  authority  to  apply  the  deposit,  and 
the  contention  by  counsel  for  plaintiff  that 
defendant  must  have  had  authority  in  writ- 
ing Is  without  merit 

[I]  The  same  may  be  said  of  the  conten- 
tion that  the  court  erred  in  permitting  the 
defendant  to  Introdnoe  evidence  ahowii^  that 
the  account  had  been  exhausted.  The  argu- 
ment Is  that  the  contract  relation  established 
between  the  plaintiff  and  the  defendant  by 
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Tlrtoe  of  the  depoatt  •TUtonoed  1^  tbe  paas- 
\)ook  coQld  only  have  been  tenalnated  by  a 
release,  payment,  or  accord  and  aatlsfactloii 
by  the  idalntifl,  and  hence  that  it  vraa  in- 
cnmbent  iipon  the  defendant  to  plead  special- 
ly tile  facta  Bbowlng  that  the  relation  had 
been  -thus  terminated.  Under  tb»  allegaticMui 
of  the  complaint  plaintiff  was  bound  to  prove 
Qiat  at  the  time  the  checks  were  presented 
It  had  a  balance  sufficient  to  meet  them.  Un- 
6er  its  denials  file  defendant  waa  mtitted  to 
shew  that  this  vas  not  trae,  and  this  it 
ooold  do  by  showing  that  the  balance  appear- 
ing on  the  passbook  had  been  exhausted  by 
any  appropriation  made  of  It  by  the  plulntW 
by  other  cbecbs  that  had  been  paid,  or  oth- 
erwise by  the  direction  of  the  plaintiff.  Any 
evidence  Is  admissible  under  a  general  denW 
whlcb  tends  to  controvert  the  alles;atlons  of 
the  complaint.  This  Inclades  evidence  of  any 
fact  which  Is  Inconslstoit  with,  and  thus 
negatives,  plaintiff's  cause  of  action. 

[19]  Hanson  was  the  only  witness  who  tes- 
tified for  plaintUf  as  to  tbe  transaction  be- 
tween blm  and  the  defendant.  On  cross- 
examination  counsel  for  defendant  were  per- 
mitted to  question  him  as  to  his  relations  to 
plaintiff,  tbe  extent  of  his  interest  In  and 
control  over  It,  the  ownership  of  the  shares 
of  Its  capital  stock,  and  all  other  facts  tend- 
ing to  show  that  It  was  merely  a  colorable 
corporation.  In  fact,  It  jwrmltted  counsel  to 
draw  from  the  witness  facts  which  related 
wholly  to  the  defense  and  about  which  he 
had  not  testified  In  chief.  This  was  error. 
Shandy  v.  McDonald,  38  Mont.  393,  100  Pac. 
203;  Pelican  v.  Mutual  I4fe  Ins.  Co., '44 
Mont.  277,  119  Pac.  778. 

[11,12]  The  evidence  was  competent,  how- 
ever, and  if  it  had  been  offered  at  the  prop- 
er time  and  in  the  regular  order.  It  would 
have  been  error  to  exclude  it.  The  conten- 
tion now  Is  that  the  plaintiff  should  be 
awarded  a  new  trial  eolely  for  the  reason 
that  the  court  permitted  a  technical  viola- 
tion o^  the  rtde  of  cross-examination.  The 
contention  Is  without  merit  It  is  not  point- 
ed out,  nor  is  it  apparmtt  wherein  the  lOaln- 
tifl  suffered  in  its  sabstantlal  rights,  llie 
error  must  be  disregarded.  Bev,  Codes,  | 
6003. 

Counsel  have  assigned  error  upon  several 
ruUnt^  of  the  court  In  excluding  evidence. 
We  have  considered  the  argument  made  in 
support  of  each  of  them.  The  rulings  were 

correct. 

[13]  Tliough  special  exceptions  were  taken 
to  tbe  giving  of  certain  instructions  and  the 
refusal  to  give  others,  counsel  have  not 
argued  them  in  their  brief.  We  therefore 
do  not  deem  it  necessary  to  notice  them. 

The  Judgment  and  order  are  affirmed^ 

Adlrmed. 

SANNER  and  HOLI/>WAY,  JJ.,  concur. 


STATE  ex  reL  FSNNEB  t.  EEUiXENO. 
(Mo.  S&74) 

(Snprame  Ceurt  cf  Montina.  Ifirch  28. 1917J 

1.  ConsTiTUTioNAX.  Ia.w  «Ea>48  —  Oohsxbuo- 

TI0K-<;0NeTlTUTIONALlTY  OF  STATUTE. 
Where  statutes  are  assailed  as  uncoostitu* 
tional,  the  question  is  not  whether  it  is  pos- 
sible to  cond^n,  bat  whether  it  is  possible  to 
uphold,  and  a  statute  will  not  be  detdared  an- 
constitutional  unless  its  nullity  is  placed,  in 
the  court's  judgment,  beyond  reasoDable  doubt 

[Ed.  Note.— For  other  cases,  see  ConstitutioD* 
al  lAW,  Cent  Dig.  f  46;  Statutes,  Cent  Dlfr 
1  o6.) 

2.  fiixonoNs  «=3»27— "Bazxot"— Yomvo  SCa- 

CHins-OoNSTITDTIONAUTT  OF  STATUTE, 
Const  art  9,  S  1.  requiring  all  Sections  by 
the  people  to  be  by  ballot,  does  not  designate 
pieces  of  paper  as  ballots,  but  a  method  which 
will  iiisuTe  BO  far  as  ponUile  the  secrecy  and 
integrity  of  the  popular  vote,  and  bence  is  not 
violated  by  Sess.  Laws  1907,  c  168,  authorizing 
the  use  of  voting  machines. 

[Bd.  Note.— For  other  cases,  see  Elections^ 
Cent  Dli.  t  IT. 

Fbr  other  definitions,  see  Words  and  Phrases, 
First  and  SeetHid  Series,  Ballot] 

&  OoNannmonAi.  IiAW  «=s»14  —  UsB  am 

CONSTBUOTJON  OF  LANGUAGE. 
It  is  to  be  supposed  that  the  delegates  to  a 
constitutional  coaventitMi  had  the  wisdom  to 
adapt  their  language  to  future  as  well  as  exist- 
ing emergencies,  so  that  words  competeot  to 
tbe  then  existing  state  of  the  community,  and 
at  the  same  time  capable  of  being  expanded  to 
embrace  more  extensive  relations,  should  not  be 
restrained  to  their  more  obvious  and  immediate 
sense  if  they  can  consistently  be  extended  to  re- 
lations and  circuQistances^whidi  an  improved 
state  of  society  may  produce. 

[Gd.  Note.— For  other  cases,  see  CoDStitution- 
al  Law,  Cent  Dig.  (  11.] 

4.  EX,ECTI0MB   «S»2^  —  VOTXHO  MaCHIHSS 

—OoNSTBucnoN— Statute. 
Sess.  Laws  1807,  c.  168,  S  2,  requiring  that 
votbg  machines  shall  be  constructed  so  that 
they  cannot  be  tampered  with,  read  with  sec- 
tions 14  and  15,  does  not  require  a  machine 
which  is  proof  against  all  tampering  or  mamp* 
ulatitm  but  only  a  machine  possessinK  certain 
feabirea  which  when  honestly  operated  will 
enable  an  decbor  to  secretly  cast  hu  vote  as  he 
wishes  to  cast  it  and  have  it  counted  as  cast, 
and  which  csnnot  be  tampered  with  or  manipQ- 
Jated  in  such  a  way  that  though  properly  op- 
erated by  the  elector,  it  would  seem  to  receive 
and  record  his  vote  without  doing  so. 

Original  action  In  quo  warranto  by  tbe 
State  of  Montana,  on  the  relation  of  WlUlam 
U.  Fenner,  against  William  Eeettng.  De* 
murrer  to  complaint  sustained,  jH-oceedlns 
dismissed,  and  resptmdent  ctmflrmed  In  bis 
office. 

Maury  &  Wheeler  and  James  M.  Hinkle,  all 
of  Butte^  and  Edward  Horsky,  of  Helena,  for 
appellant  E.  O.  Toomey  and  Oalen  &  Ue^ 
tier,  All  of  Helena,  for  respondent 

PEB  OUEIAM.  Original  action  In  quo 
warranto  by  the  relator  to  have  determined 
his  tlUe  to  the  office  of  state  auditor.  The 
relator  and  the  respondent  both  eligible  to 
hold  the  office,  were  respectively  the  duly 
noiuluated  candidates  of  tbe  Republican  a.iid 


A=»FQr  other  cases  see  same  topic  and  KST-NDHBER  In  all  Key-Mumbered  Digests  and  ladexfls 
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Democratic  parties  to  be  voted  for  at  the 
election  held  on  Norember  7,  1916.  TIiotb 
was  also  a  candidate  of  the  Socialist  party, 
but  tbe  Tote  cast  for  him  was  so  relatively 
small  tbat  reference  to  It  ntay  be  omitted. 
The  basis  of  tbe  rotor's  claim  as  set  out  in 
bis  ccmiplaint  may  be  stated,  in  substance, 
as  follows:  According  to  the  returns  as  final- 
ly canrassed,  the  relator  received  throughout 
the  state  73,184  rotes,  and  the  respondent  re- 
ceived 73,84.'$  votes — an  ai^HU^ent  majority 
for  the  respondent  of  661.  Among  the  votes 
BO  cast  and  counted  are  those  cast  by  means 
of  voting  machines  In  28  of  the  68  precincts 
of  Silver  Bow  county,  whereof  the  relator 
received  8,690  and  the  respondent  S,125,  all 
of  whtcb  should  be  rejected  as  Illegal  because 
not  cast  by  ballot  as  required  by  section  1, 
art.  9,  of  the  Constitotlon,  and  because  the 
nuu^lnes,  If  their  use  can  be  constltattonally 
l»Toper,  do  not  comply  with  the  statute  which 
assumes  to  authorize  them.  These  votes 
eliminated,  a  majority  for  tbe  rdator  of  774 
is  disclosed,  flnis  vesUnc  title  to  the  office 
In  him. 

The  first  contention  1b  that,  since  the  sec* 
tlon  of  the  Constitution  supra  requires  "all 
elections  by  the  people  shall  be  by  ballot," 
every  vote  cast  at  an  dectton  must  be  by 
means  of  a  piece  of  paper  on  Whldi  are  print- 
ed or  written  the  names  of  the  persons  voted 
for,  with  a  proper  designation  of  the  office 
each  Is  Intended  to  fill,  delivered  to  the 
judges  of  election ;  In  other  words,  adopting 
the  definition  of  the  term  "ballot"  by  the 
Supreme  Court  of  Ohio,  It  means: 

"A  printed  or  written  expression  of  the  voter's 
cboice  upon  some  material  capable  of  receiv- 
ing and  leiscmably  retaining  it,  prepared  or 
adopted  by  each  individual  -voter  and  pasains 
by  the  act  of  voting  from  bis  exdosire  control 
into  that  of  the  election  officers,  to  be  by  them 
accepted  an  tbe  ezpreesiou  of  his  dioiee."  State 
ez  rel.  Karlinger  v.  Board.  80  Ohio  St.  471,  69 
N.  &  33,  24  li.  B,  A.  (N.  8.)  188. 

[1]  This  d^nltlon,  If  accepted  as  correct, 
would  preclude  any  further  discussion;  but 
an  acceptance  of  it  involves  the  rejection,  as 
Invalid,  of  the  act  of  the  Ijeglslature  author- 
ising the  use  of  voting  machines,  and  we 
must  repeat  that,  in  the  case  of  statutes 
passed  by  the  I^lslatlve  assembly  and  as- 
sailed as  unconstitutional ,  the  question  Is 
not  whether  It  Is  possible  to  ctrndemn,  but 
whether  it  Is  possible  to  uphold.  We  stand 
committed  to  the  rule  that  a  statute  will  not 
be  declared  unconstitutional  unless  Its  nul- 
lity Is  placed,  in  our  judgment,  beyond  rea- 
sonable doubt  State  ex  rel.  Hay  v.  Alder- 
son,  49  Mont.  887,  142  Pac.  210,  Aon.  Caa. 
1916B,  39.  Several  coosIderaUons  compel 
tbe  view  that  the  statute  can  and  should  be 
upheld. 

[2,  3]  In  tbe  first  place,  the  term  "ballot" 
has  a  most  Interesting  history,  Into  which  we 
need  not  enter  further  than  to  say  that,  from 
Its  origin  as  descriptive  of  voting  by  means 
of  halls  put  Into  an  urn,  its  primary  signifi- 
cance has  always  been  a  method  whereby 
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the  voter  might  cast  his  vote  in  secret,  as 
diatlngalshed  from  a  showing  of  hands  or 
viva  voce  wherein  secrecy  Is  impossible.  See 
Ency.  Britannica,  under  artlde  Ballot,  Vot- 
ing, Voting  Machines;  also*  cases  dted  be- 
low. The  view  that  permanent  recordation 
of  the  elector's  choice  on  paper  or  anything 
else  is  an  essential  part  of  the  process  of  vot- 
ing by  ballot  finds  no  justification  In  etymol- 
ogy and  scarcely  any  In  the  course  of  legisla- 
tion having  to  do  with  the  subject  in  this  and 
other  countries  where  such  voting  has  ob- 
tained. Bat  it  Is  insisted  that  In  Montana 
the  matter  was  set  at  rest  by  the  provlsloua 
of  section  lOiS,  p.  020.  Ck>mi»Ued  Statutes 
1887,  as  follows: 

"Rver;  elector  Bhall  deliver.  In  full  view  of  one 
of  the  judges  of  electi<Hi,  a  single  ballot  or  piece 
of  paper,  on  whldi  shall  be  written  or  printed 
the  names  of  tbe  peraou  voted  for,  indth  a  per^ 
MttMit  designation  of  tbe  ofice  which  he  or  they 
may  he  intended  to  fill.  Said  ballots  may  be 
open  or  folded,  as  the  voter  may  dioose." 

Tbe  argument  Is  that  these  provisions  fix 
the  meaning  of  "elections  by  ballot**  as  used 
In  the  Onutitatlon  and  established  beyond 
peradventnre  tiiat  pap^  is,  and  secrecy  1> 
not,  a  vital  part  of  that  meaning.  The  fact 
la  that  when  the  ecmventlon  met  the  section 
quoted  was  not  In  force,  having  been  supers 
aeded  by  the  Australian  Ballot  Law  (Session 
Lavra  1888,  p.  145)  under  whldi  seczwij  be- 
came compulsory;  but  the  point  about  se- 
crecy as  an  element  of  voting  by  ballot  la  not 
so  much  that  it  be  compulsory  as  that  It  be 
possible,  and  therein  Ilea  a  distinction  be- 
tween Toting  by  ballot  and  voting  by  the 
Australian  method.  Conceding,  however, 
that  by  the  section  quoted  and  by  the  Au- 
stralian Ballot  Law  as  In  force  wh&n  tba 
conv«tion  met  and  by  the  course  of  legis- 
lation up  to  the  enactment  of  tlie  voting 
madiine  law,  the  idea  of  voting  by  ballot  bad 
its  exposition  in  this  community  only  in  the 
form  with  whidi  we  are  most  familiar,  and 
that  It  Implied  pieces  of  paper  on  which  the 
voter  shotUd  record  bis  diolce  from  among 
the  names  of  the  candidates  written  or  prlnt< 
ed  tbereon,  It  does  not  follow  that  this  is  a 
contemporaneous  construction,  absolutely  de< 
fining  the  scope  of  tbe  constitutional  lan- 
guage. These  oiactments  amount  to  nothing 
more  than  a  legislative  selection  at  one  of 
tbe  modes  In  which  voting  by  ballot  may  be 
conducted,  which  mode  for  the  time  being 
should  be  followed.  Lynch  v.  Malley,  210 
lU.  674,  74  N.  E.  728,  2  Ann.  Cas.  837.  It 
cannot  for  a  moment  be  supposed  that  the 
framers  of  oar  Constitution,  or  tbe  people 
who  adopted  It  and  to  whom  was  available 
the  knowledge  of  the  many  changes  in  form 
through  which  voting  by  ballot  had  gone,  in- 
tended then  and  there  to  put  a  stop  to  all 
progress  In  that  direction,  or  to  say  that  the 
method  most  familiar  to  them  was  the  only 
one  that  could  answer  to  the  constitutional 
language.  Indeed,  the  contrary  must  be  as- 
sumed if  we  impnte  to  them  a  tote  average 
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of  human  Intelligence  and  curlosltr;  for  It 
l9  certain  that  before  ttiat  time  devices  for 
the  secret  automatic  casting  and  counting  of 
votes,  free  from  the  delay  and  frauds  In- 
ddent  to  the  methods  then  In  vogue,  were 
being  sou^t  and  at  that  time  the  voting  ma- 
dilne.  essoitlally  as  we  know  Iti  was  an  ac- 
tuality. Wlgmore.  Australian  Ballot,  p.  201. 

Again,  we  may  assume,  for  argument's 
sake,  that  nuA.  a  thing  as  the  voting  ma- 
chine, or  any  other  form  of  balloting  save 
with  pieces  of  paper,  did  not  enter  the  minds 
of  those  who  framed  or  those  who  adopted 
the  ConstltutiCHi;  still  the  proper  interpre- 
tation of  any  constitutional  provision  re- 
quires us  to  remember  that  it  Is  a  part  of 
ttie  organic  law— organic  not  only  in  the 
texae  that  it  is  fundamental,  but  also  In  the 
sense  that  it  is  a  living  thing  designed  to 
meet  the  needs  of  a  progresslTe  aodety,  amid 
all  the  detail  changes  to  whldi  a  progressive 
society  to  subject. 

"We  are  to  suppose,"  as  said  by  Chief  Jastlce 
Parker,  "that  those  who  were  delegated  to  the 
great  bnsiness  of  distributing  the  powers  whidi 
emanated  from  the  sovereimity  of  the  people, 
and  to  the  establishment  of  rules  for  the  per- 
petaal  security  of  the  riithts  of  person  and  prop- 
erty, had  the  wisdom  to  adapt  their  laogua^ 
to  future  as  well  as  existing  ^nerfcencies;  bo 
that  words  competent  to  the  then  existing  Rtate 
of  the  community,  and  at  the  same  time  capable 
of  being  expanded  to  embrace  more  extensive 
relations,  ehouM  not  be  restrained  to  their 
more  obvious  and  immediate  seuse,  if,  c(KiBis- 
ten^  with  tiie  general  object  of  the  anthors  and 
the  tme  prlncines  of  the  ctunpact,  they  can  be 
extended  to  oOier  relations  and  circumstances 
which  an  improved  state  of  sodety  may  pro- 
duce." Henshaw  v.  Foster,  9  Pick,  (Mass.) 
812. 

A  familiar  application  of  this  canon  Is 
seen  in  the  history  of  the  post  roads  provi- 
sion of  our  national  Constitution.  This  pro- 
vision was  promulgated  when  post  roads 
were  confined  to  waterways  and  to  land 
routes  traversed  only  by  people  afoot  or  on 
horseback  or  in  vehicles  drawn  by  domestic 
animals ;  specially  constructed  ways  for 
steam  and  electric  traction  could  not  have 
been  in  contemplation;  yet  it  is  settled  to 
the  satisfaction  of  every  one  that  such  spe- 
cially constructed  ways  can  and  do  toll  with- 
in the  purview  of  this  provision.  So  here, 
the  provision  that  elections  shotild  be  by  bat- 
lot  VM  employed,  not  to  designate  ideces  of 
paper,  but  a  method  whldi  would  insure,  so 
far  as  poealble.  the  secret^  and  the  Integrity 
of  the  popnlar  vote.  The  vollDg  machine,  If 
ciumble  of  accomplishing  what  Is  claimed  for 
tt,  la  a  distinct  step  in  advance  of  the  pre- 
vailhig  method  toward  aeenrlng  what  the 
provision  in  question  demands;  and  it  will 
overcome  in  a  striking  degree  many  of  the 
evils  now  said  to  anrround  the  conduct  of 
elections.  If  iff  its  use  the  main  purpose  of 
the  Ctmstltutloa  Is  furthered  and  the  elector 
may  cast  his  vote  in  secret  with  the  assur- 
ance that  it  will  be  counted  as  cast,  there 
can  be  no  sound  reascm  why  the  method 
should  be  dismissed  aa  an  Innovation  upon 
the  letter  of  the  law. 


Ilnally,  the  definition  and  concloslon  ot 
tfte  Ohio  court  are  contrary  to  the  weight  of 
judicial  authority.  In  not  less  than  six 
states  on  not  less  than  eight  dilEerent  occa- 
dons  this  precise  question  has  been  submit' 
ted  for  adjudication,  and  the  use  of  voting 
machines  has  been  upheld  as  In  conform- 
ity with  ctmstltutlonal  provisions  similar  to 
our  own.  U.  S.  Voting  Machine  Co.  v.  Hob- 
son,  132  Iowa,  38.  109  N.  W.  458.  7  L.  B.  A. 
(N.  S.)  512,  119  Am.  St.  Bep.  538.  10  Ann. 
Cas.  972 ;  Blwell  v.  Comstock,  99  Minn.  261. 
109  N.  W.  113,  698,  7  L.  R.  A,  (N.  S.)  621. 
9  Ann.  Cas.  270;  Henderscm  v.  Election 
Com'ra.  160  Mich.  86, 124  N.  W.  1105;  I^ch 
T.  Malley,  supra;  In  re  M<n^anunany  Tot- 
hig  Machine  Co..  1»  R.  I.  729,  36  Atl.  716, 
36  L.  B.  A.  547;  Detroit  T.  Board  of  In- 
spectors, etc..  139  Mich.  $48.  102  K.  W.  1029, 
69  L.  R.  A.  184.  Ill  Am.  St  Bep.  430.  5 
Ann.  Cas.  861 ;  State  ex  rel.  Empire  Voting 
Machine  Co.  v.  Carroll,  78  Wash.  S3, 138  Pac 
306 ;'  Helme  v.  Board  of  Election  Com'rs,  149 
Mich.  390,  113  N.  W.  e,  U9  Am.  St  Bep.  681, 
12  Ann.  Cas.  473. 

[4]  2.  The  claim  that  the  voting  machinea 
used  In  Silver  Bow  county  do  not  comply 
with  the  law  which  authorizes  their  use  Is 
based  upon  a  provision  In  section  2  of  the 
act  (Session  Laws  1807,  c.  168)  that  "the 
machine  must  be  constructed  so  that  It  can- 
not be  tampered  with  or  manipulated  for 
any  fraudulent  purpose,"  coupled  with  cer- 
tain allegatlous  of  the  complaint  to  the  effect 
that  said  machines  can  be  so  tampered  with. 
The  provision  quoted  is  to  be  read  in  con- 
nection with  the  balance,  and  particularly 
sections  14  and  16  of  the  act  So  read.  It 
becomes  obvlons  that  the  act  does  not  re- 
quire a  machine  which  Is  proof  against  all 
tampering  or  manipulation — no  human  con- 
trivance can  possess  this  Immunity — but  6oes 
require  a  machine  which  shall  possess  eer- 
taln  features  which,  when  it  Is  honestly  op- 
erated, will  enable  the  elector  to  secretly 
cast  his  vote  as  he  wishes  to  cast  It  and 
have  it  counted  as  cast  and  which  cannot 
be  tampered  with  or  manipulated  in  such  a 
way  that  thoujfh  properly  operated  by  the 
elector.  It  would  seem  to  ree^ve  and  record 
his  vote  without  doing  b&  There  are  no  al- 
legations in  the  complaint  to  Justify  the  In- 
ference that  the  voting  machines  In  qoeatlon 
are  thus  defective,  or  that  th^  have  ever 
failed  to  accurately  receive  and  record  the 
votes  att^pted  to  be  east  their  means, 
or  that  the  relator  has  through  their  use 
lost  any  votes  intended  to  be  cast  for  bim. 
We  are  therettne  of  the  (q^lon  that  no  is- 
sue la  presented  in  this  bdialt 

Tlis  demurrer  to  the  comidalnt  Is  sostaln* 
ed,  and  as  the  cante  was  argued  and  sab- 
tnltted  on  the  theory  that  no  questions  otiwr 
than  those  presented  by  the  complaint  as 
filed,  and  the  danurrer  thereto,  could  ■  be 
raised,  it  Is  now  adjudged  that  the  prooeed- 
ing  be  dismissed  and  the  respondent  con- 
firmed in  bis  office. 

Dismissed. 
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STATB  ez  Td.  TRAOT  t.  (KROUBKB. 

(No.  8075.) 

{^Dpreme  Court  of  Montana.   March  23,  1917.) 

Quo  warranto  proceeding  the  State  of 
Montana,  on  relation  of  WUUam  B.  Tracy, 
against  Jotm  K.  O'Rourke.  Demurrer  to  com- 
luaint  aaBtained,  and  proceeding  dinniBsed. 

Bdmrd  Hora^,  of  Hdena,  and  James  M. 
Hinkle  and  Mnaiy  ft  Wheder,  all  at  Batte,  for 
aiH^ellant.  Walsh,  N<dan  ft  Se&Uwn,  of  Helena, 
for  respondent 

PBIB  CURIAU.  Qno  warranto  to  trr  title  to 
the  office  of  sheriff  of  Silver  Bow  coanty.  The 
relator  and  the  regpondent  were  candidates  for 
said  office  at  the  last  general  election  upon  the 
Bepublicau  and  Democratic  tickets,  respectively. 
There  was  also  a  candidate  of  the  Socialist 
party,  hot  the  TOte  cast  tor  him  was  not  suffi- 
cient to  make  the  same  an  element  in  this  con- 
troversy. Upon  the  final  canvass,  it  was  found 
and  declared  that  the  relator  had  received  8,951 
votes  and  the  respondent  9,990  votes,  an  apper- 
wt  plurality  for  the  r^p<mdent  of  1,060.  Bat 
among  these  were  the  votes— 9,282  in  number^ 
cast  by  means  of  voting  machines  In  2S  of  the 
68  precincts  of  the  county,  of  which  votes  so 
east  the  relator  received  S,966  and  the  respond- 
ent 5,206;  and,  if  said  votes  be  all  rejected  as 
Ul^al,  the  relator  stands  dected  by  a  plurality 
of  271  votes  and  Is  thus  ^titled  to  the  .office. 

l%e  Qnestions  presented  are  the  same,  and 
they  are  presented  in  the  same  way,  as  in  State 
ez  reL  Fenner  v.  Keating,  163  Pac.  1156.  Just 
decided.  On  the  authority  of  that  decision,  the 
demnrrer  to  the  complaint  herein  It  sustained, 
and  it  is  adjudged  that  this  proceeding  bt  dis* 
missed. 

Dismissed. 


SOIIMID  V.  CITX  OF  PORTLAND  et  al. 
(Supreme  Court  of  Oregon.    March  27,  1917.) 

1.  MANDAilUB  *=al72— DBraNSSS— SCOPK. 

A  macdatorj'  writ,  compelling  the  proper 
city  officers  to  draw  and  deliver  a  waivant  in 
paymntt  of  a  judgment,  porfomu  the  office  of  an 
execution,  and  is  usually  collateral  to  the  judg- 
ment sought  to  be  enforced;  and  consequent^ 
the  city  cannot  resist  the  writ  by  interposing  all 
of  the  defenses  and  making-  aU  the  objections 
that  mi^t  have  bera  available  In  the  condemna- 
tion action, 

[Ed.  Note.— For  other  case%  see  Mandamus, 
Cent  Die  H  381-385^] 

2.  Handahub  «s»172— Soofb  or  lasux»— Db- 

fi:nbb8— "C0XJ.ATIBAI.  Attack." 
Where  a  property  owner  obtained  judgment 
against  the  city  for  damages  to  land  taken  in 
widening  street,  bnt  the  refused  to  pay,  and 
he  brought  mandamus  to  compel  the  payment, 
the  city  could  not,  in  the  mandamus  proceed- 
ings, question  the  validity  of  the  judgment  which 
bad  been  affirmed,  since  that  would  constitnte  a 
**coUtoral  attack,"  and  a  party  cannot  collater- 
ally im|>each  a  judgment  for  errors  of  law  or  Ir- 
refculanties  which  only  render  it  erroneous  or 
voidable. 

CEd.  Note.— For  other  cases,  see  Mandamus, 
Gent.  Dig.  SS  381-385. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Collateral  Attack.] 

8.  Judquht  ^9497(1)  —  Cokolusiveness  of 
BaoixALs. 

As  a  fcneral  rale,  in  a  collateral  proceeding 
a  judgment  in^rts  verity,  and  as  between  the 


parties  li  eonelasive  evidooce  of  the  facta  recited 
Qierein. 

[EM.  Note^For  otiier  cases,  see  Judgment, 
Cent  Dig.  S  937.] 

4.  Emznikt  Domain  «=>241— Condeunatioit 
PROCEEDIN  as— Judgment— SuFFiciE  IT  CY. 
In  a  proceeding  to  condemn  land  to  widen 
street,  Qie  judgmoit,  awarding  a  property  own* 
$8,000  In  excess  of  all  beaefHs,  was  sofflcient 
and  not  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Bmlnoit  Do- 
main, Cent.  Dig.  M  621-«25.] 

6.  EuiNEiVT  DoMAUT  «=»19&— Condemnation 
pBOCEEDiNa»— Scope  of  Review. 
Where  the  city  followed  the  procedure  in  L. 
O.  L.  8S  6859-«871,  for  condonnation  of  prop- 
erty, section  6864,  providing  that  the  landowner 
may  allege  the  tme  value  of  the  lands  and  the 
damage  resulting  from  the  ap^opriation  theretrf, 
the  owner  could  show  tiie  tone  value  and  tiif 
damage,  and  the  city  coidd  show  special  hen.- 
efits. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  624.] 

6.  MuNicrPAi.  Cobpobations  <t=>406(l)— Pub- 
lic Imp  BO  VKMENT8 — Special  AaeEBaMBNTS— 
Sfeoial  Bkhefitb. 

While  special  benefits  allowed  as  an  ofFset 
against  damages  in  condemnation  actions  may 
differ  from  benefits  assessed  as  betterments 
against  property  located  within  an  improvement 
district,  nevertheless  the  xi^t  to  levy  local  assess- 
ments is  generally  sustained  on  the  theory  that 
the  assessed  property  is  spectaUr  benefited  by 
the  improTement,  and  therefore  dargeable  with 
the  cost  of  the  special  benefit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1001.] 

7.  Eminent  Domain  ^»243(2)— Judqments— 
CoNCLuaiVEN ESS— Damages  and  Benefits. 

Where  in  condemnati<xi  proceedings  to  tak: 
property  to  widen  a  street,  the  property  owner 
was  awarded  $8,000  damages  in  excess  of  all  ben- 
efits, the  city  could  not  bold  as  a  lien  against 
his  judgment  the  amount  of  special  benefits  as- 
sessed against  his  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent        II  627,  700.] 

&  Eminent  Dokaih  «s»242-^doubhtb— Db- 

vbcis— €ollatbbal  attack. 
In  proceeding  to  condemn  land  to  widen  a 
public  street,  where  the  court  had  jurisdiction  ot 
the  parties  and  the  tubject-matter,  even  assum- 
ing the  measure  of  damages  to  have  been  Incor- 
rect, the  judgment  rendered,  allowing  the  prop- 
erty owner  a  net  sum  in  excess  of  all  benefits, 
was  not  absolutely  void,  and  therefore  was  not 
subject  to  collateral  attack. 

[Ed.  Note.— Fw  other  cases,  see  Eiminent  Do> 
main,  Cent  Dig.  f  626.] 

In  Banc.  Original  proceedings  In  maada- 
mus  by  Charles  D.  Schmld  against  the  City 
of  Portland  and  others.  Peremptory  writ 
granted. 

Claiming  that  bis  right  is  clear  and  In- 
voking the  authority  oonferzed  upon  the 
court  by  section  617,  U  O.  L.,  the  plaintiff, 
Charles  D.  Bdimld,  asks  for  a  pa«mptorf 
writ  ot  mandamus,  oomnumdlng  the  mayor 
and  auditor  of  the  city  M  Portland  to  sign 
and  Mixve  to  him  a  elty  warrant  for  the 
unpaid  balance  dne  on  a  Judgmmt  whldi  he 
obtained  against  the  munitdpaltty  on  account 
of  the  an^r<«Mriatlon  of  some  of  bis  land  for 
the  widening  of  Washington  stre^  Havlag 


«s»For  otber  eases  see  same  teple  oad  KBT-NVHBBR  la  sll  Xey-Numbsred  DlgwU  and  ladexM 
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been  notified  to  show  canse  why  tbe  writ 
should  not  issue,  the  city  appeared  and  vig- 
orously resisted  the  application. 

A  better  understanding  of  tbe  questions 
iuTolTcd  In  the  application  for  the  writ  may 
be  had  U  a  brief  explanation  Is  given  of  tbe 
location  of  two  city  lots  owned  by  Scbmid, 
the  widening  of  Washington  street,  the  as- 
sessments levied  on  the  two  lots  for  their 
proportionate  share  of  the  expense  of  widen- 
ing the  street,  and  the  condemnation  of  a 
part  of  one  of  the  lots  for  the  Improvement. 
Washington  street  extends  easterly  and  west- 
erly, and  la  Intersected  by  Lownsdale  street, 
which  runs  In  a  northerly  and  southerly  di- 
rection. Block  315  la  bounded  by  Washlng- 
ton  street  on  the  north  and  by  Lownsdale 
street  on  the  east.  Charles  D.  Scbmid  owns 
lots  1  and  2  of  block  315.  Each  lot  is  50x- 
100  feet  In  size.  Lot  1  Is  In  tbe  northeast 
comer  of  the  block,  with  a  frontage  of  100 
feet  on  Washington  street  and  50  feet  on 
Lownsdale  street,  while  lot  2  adjoins  lot  1 
on  the  south,  and  has  a  frontage  of  50  feet 
on  Lownsdale  street.  Tbe  dty  widened 
Wasuington  street  along  the  entire  length  of 
block  315  by  using  the  northeast  comer  of 
lot  1  as  a  pivot  and  moving  tbe  street  line 
southerly,  with  the  result  that  a  triangular 
piece  with  a  base  of  9.9  feet  was  tak«i  from 
lot  1.  In  making  the  hnprovemrat  and  In 
cansing  tbe  appropriation  of  a  portion  of 
lot  1  the  city  acted  on  tbe  authority  of  what 
was  adt^ted  as  section  107,  when  the  legal 
voters  on  May  3,  1913,  In  the  exercise  of  the 
rights  conferred  by  the  home  rule  amend- 
ments to  the  Oonstitution,  approved  the  char- 
ter for  a  commission  form  of  gov^nment 
Section  107  reads  thus: 

"When  the  public  neceasity  shall  require  it, 
the  council  may,  by  ordinance,  direct  the  dty 
attorney  to  iustitute  as  action  tor  condemnation 
of  any  property  needed  for  a  street  or  for  any 
other  public  une.  By  the  same  ordinance  the 
coundf  Ehall  direct  the  city  euRineer  within  ten 
days  from  the  banning  <n  such  action  to  view 
Buch  property  and  make  a  report  to  tbe  coundl 
of  the  value  of  tbe  property  and  of  the  rights 
and  Interest  of  the  several  persons  having  In- 
terests therein  as  reported  by  the  dty  attorney 
on  examination     tbe  title. 

"The  oonncil  shall  thereupon  provide  a  fund 
and  draw  a  warrant  thereon  in  favor  of  such 
persons  for  the  sum  or  sums  found  by  t^e  dty 
engineer,  or  such  greater  sum  as  they  may  deem 
proper  security  for  the  owners. 

"Such  fund  may  be  provided  by  appropriation 
from  the  general  fund,  by  levy  of  assessments 
for  benefits,  as  in  other  cases  or  in  any  other 
lawful  manner.  Within  five  days  from  the  de- 
posit of  tbe  warrant  in  tbe  registry  of  the  court 
where  tb«  action  la  pending,  the  cl^  may  take 
possession  of  the  property  unless  application 
shall  sooner  be  made  to  the  court  for  a  rulini; 
Increasing  the  amount  of  the  security.  If  such 
application  shall  be  made  within  the  time  lim- 
it^ the  court  shall  hear  same  forthwith  in  a 
sommary  way,  and  fix  sudi  secarlty  as  it  shall 
deem  necessary  as  security  for  the  taking. 

"If  the  amount  is  not  increa.sed,  the  dty  may 
take  possession  immediatelv.  If  the  amount  be 
increased,  the  dty  ehall  take  poBseasifm  as  soon 
MB  the  coundl  shall  provide  a  fund  and  draw  a 
wan-ant  thereon  for  the  amount  so  fixed,  and  de- 
posit the  lams  In  tht  reglatrr  of  tin  coorb  Xbe 


action  shall  then  proceed  to  trial  and  Judgment 
as  other  like  actions. 

"No  person  shall  be  disqualified  to  act  as  a 
juror  therein  by  reason  of  his  being  a  resident 
and  proper^  owner  within  the  city.  If  the 
verdict  be  given  for  a  greater  amount  than  the 
appropriation,  Jndgment  disll  be  against  tiis 
d^  for  the  ezGesa  to  be  payable  limnedfatelT* 
and  if  the  court  shall  so  mrect,  as  a  condition 
of  tbe  further  use  of  the  proputy  of  the  dty; 
if  for  a  lass  sum,  a  new  warrant  shall  be  ^ven 
for  the  amount  of  the  judgment,  and  that  d ^o^ 
ited  shall  be  retarned. 

"This  section  shall  not  be  construed  as  pre- 
cluding the  owner  from  any  remedies  otherwise 
|:iven  by  law  to  determine  whether  the  property 
IS  subject  to  appropriation." 

Between  March,  1916,  and  October,  1915, 
the  munldpallty  directed  the  dty  engineer 
to  prepare  a  plan  for  widening  Washington 
street  and  an  estimate  of  the  cost  of  the 
improvement,  approved  the  plan  and  esti- 
mate of  cost  made  by  the  dty  engineer,  es- 
tablished the  boundaries  of  the  assessment 
district  to  be  charged  (rlth  the  coat,  declared 
the  probable  cost,  enacted  an  ordinance  for 
widening  the  street,  apportioned  the  total 
estimated  cost  of  (12,337.00  for  the  Improve- 
ment among  the  several  parcels  of  land  with- 
in the  assessment  dlstilct,  and  finally,  over 
the  objection  of  Schmld.  levied  assessments 
according  to  the  previous  apportionment,  lot 
1  being  charged  with  $890  and  lot  2  with 
$110.  These  assessments  were  entered  in  the 
docket  of  dty  liens. 

Tbe  municipality  was  nnable  to  agree  with 
Scbmid  npou  the  compensation  to  be  paid 
for  taking  part  of  lot  1,  and  consequently 
on  March  22,  1016,  the  coimcll  adopted  a 
resoIutlMi,  although  the  charter  uses  the 
word  "ordinance,"  directing  the  dty  attorney 
to  commence  condemnation  proceedings  to 
acquire  tbe  needed  land  owned  by  Scbmid. 
Tbe  action  was  begun  the  next  day  in  the 
drcult  court  for  Multnomah  county,  and  tbe 
trial  resulted  in  a  verdict,  awarding  Sdimld 
"damages  in  excess  of  all  benefits  to  lots 
1  and  2,  block  315,  of  the  dty  of  Portland  in 
the  earn  of  $8,000,"  and  on  May  15,  1916. 
tbe  court  entered  a  Judgment,  declaring  that 
Schmld  is  "hereby  awarded  damages  In  ex- 
cess of  all  benefits  to  lots  1  and  2,  block  315, 
dty  of  Portland,  county  of  Multnonuih,  state 
of  Oregon,  In  the  sum  of  $8,000."  together 
with  a  spedflcd  sum  as  reasonable  attorney's 
fee  and  costs  and  disbursements.  The  city 
appealed,  but  tbe  court  found  that  it  had  for- 
feited its  right  to  appeal  by  taking  posses- 
sion of  the  condoned  property,  and  the 
Judgment  was  therefore  affirmed.  City  of 
Portland  v.  Schmld,  1«1  Pac.  560. 

A  Judgment  was  entered  In  the  drcult 
court  on  January  17,  1917,  on  the  mandate 
of  this  court,  and  on  the  same  day  Sduuid 
presented  to  the  auditor  a  certified  copy  of 
the  docket  of  the  judgment,  together  with 
an  acknowledgmtfit  of  satisfaction  in  obedi- 
ence to  section  361,  L.  O.  L.,  and  demanded  a 
warrant  on  the  dty  treasurer  for  the  amount 
at  the  Judgment.  The  city  offlcers  drew  a 
WftErant  tat  $7,762.88,  claiming  that  the  $880 
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araeMioent  levied  on  lot  1  and  the  $110  as- 
eessment  Impoeed  tqpon  lot  2  were  mbaistlns 
and  unpaid  taxes  and  Indebtednesa,  and  that 
It  was  the  right  and  duty  of  the  city  ofQoera 
to  deduct  the  principal  and  Interest  of  those 
assessments  from  the  amount  of  the  Jndg* 
meat  against  the  city,  as  rectntred  by  a  sec- 
tion of  the  charter  which  reads  thas: 

"No  demand  sball  be  allowed  the  aaditor  In 
ftivor  of  any  person  or  corporation  indebted  to 
the  city  in  any  manner,  except  for  assessments 
or  taxes  not  delinqaent,  withont  first  deduetlns 
the  smonnt  <^  any  indebtedness  then  dne  of 
which  he  has  notice."  Section  72  of  the  1913 
charter  as  revised  by  the  council  Aognst  lOt 
1914  (see,  also,  section  277  of  the  1908  charter 
found  in  Special  Laws  1003,  p.  109). 

Harrison  Allen  and  John  B.  Latonrette, 
both  of  Portland  (Griffith,  Letter  &  Allen,  of 
Portland,  on  the  brief),  for  plaintlfC  L.  E. 
Latourett^  Deputy  Cit^  Atty.,  of  Portland 
(W.  P.  La  Boche.  Olty  Atty..  of  Portland,  on 
the  brief),  for  d^endanta. 

HARRIS.  J.  {after  stating  the  facta  as 
above).  Recapitulating  the  foregoing  state- 
ment, this  controversy  presents  a  situation 
where  the  dty  passed  appropriate  ordinances 
for  the  wldenli^  of  a  street,  charged  all 
the  cost  to  property  within  a  prescribed  as- 
sessment district,  and  apportlraied  fl.OOO  as 
the  share  of  the  expense  of  the  improvement 
to  be  borne  by  two  lots  owned  by  Sctunld ; 
and  subsequently  In  aid  of  the  street  Im- 
provemeot,  the  dty  commenced  an  action  In 
the  circuit  court,  under  the  general  statutes, 
for  the  condemnation  of  a  part  of  one  of  the 
lota  owned  by  Schmid ;  the  condemnation  ac- 
tion resulted  In  a  verdict  and  Judgment  al- 
lowing $8,000  as  the  damages  "in  excess  of 
all  benefits"  to  tbe  two  lots ;  and  afterwards 
on  appeal  It  was  deteru^ed  that  the  dty 
was  bound  to  pay  Schmid  $8,000  for  tbe  rea- 
son that  the  munldpality  had  accepted  the 
fruits  of  the  Judgment  by  taking  possession 
of  the  condemned  property;  the  dty  is  at- 
tempting to  deduct  the  assessments  on  the 
two  lots  from  the  $8,000  judgment,  while 
Schmid  is  endeavoring  to  compel  the  dty 
to  pay  the  Judgment  in  full  without  making 
any  deductions  on  account  of  the  assess- 
ments against  lots  1  and  2  In  block  315.  The 
theory  of  the  munldpality  la  that  the  cir- 
cuit court  was  without  Jurisdiction  to  do 
more  than  ascertain  the  gross  damages,  and 
that  the  Judgment  is  void  to  the  extent  that 
it  speaks  of  benefits.  Schmid  argues  that 
the  Judgment  is  now  final  and  conclusive, 
and  that  the  dty  is  estopped  from  dlspatlng 
the  redtals  found  In  it. 

£1,2]  A  mandatory  writ,  compelling  tbe 
prefer  dty  officers  to  draw  and  deliver  a 
warrant  In  payment  of  a  Judgment,  performs 
the  office  of  an  execution,  and,  like  most 
other  proceedings  to  enforce  a  Judgment,  is 
usually  collateral  to  the  Judgment  sought  to 
be  enforced;  and  consequently  the  dty  can- 
not resist  tbe  writ  by  inteiposlng  all  of  the 
defenses  and  making  all  the  objections  that 


odght  have  been  available  in  the  condemna- 
tion action.  Tbe  attack  now  being  made  by 
tbe  dty  is  a  collateral  assault  on  the  Judg- 
ment rendered  in  the  drcuit  court.  28  Cyc. 
1061,  lS4e,  16  B.  G.  L.  p.  874.  A  Judgment 
which  is  void  on  Its  face  may  be  cc^lateral- 
ly  attacked ;  but  a  party  to  a  Judgment  can- 
not collaterally  Impeach  it  for  errors  of  law 
or  irregularities  In  practice  which  do  no 
more  than  to  render  it  merely  erroneous  or 
voidable.  Morrill  v.  Morrill,  20  Or.  96,  105, 
26  Pac  362,  11  L.  R.  A.  155.  23  Am.  SL  Rep. 
95 ;  Smith  v,  Ormsby,  20  Wash.  396,  55  Pa& 
570,  72  Am  St  Rep.  110 ;  Edmundson  v.  In- 
dependent School  District.  98  Iowa.  639,  67 
N.  W.  671,  60  Am.  St.  Rep.  224;  Bear  v. 
Board  of  County  Commissioners,  122  N.  O. 
434,  29  S.  E.  719,  65  Am,  St.  Rep.  711 ;  How- 
ard V.  Huron,  5  S.  D.  539,  59  N.  W.  838,  26 
h.  R.  A.  493 ;  Sherman  v.  Langham,  92  Tex. 
13,  40  S.  W.  140,  42  S.  W.  961,  39  L.  R.  A. 
258  ;  23  Cyc.  1070,  1096.  Quoting  from  1 
Black  on  Judgments  (2d  Ed.)  i  246: 

"If  the  judgment  is  vdd  on  its  face  it  is  of 
course  a  mere  nullity  and  of  no  avail  for  any 
purpose,  and  this  may  be  urged  against  it  when- 
ever it  is  bronght  in  question.  But  otherwise, 
whetlier  it  be  regular  or  irr^ular,  correct  or  er- 
roneous, valid  or  voidable,  ft  is  not  subject  to 
collateral  attack.** 

[3]  Subject  to  certain  qualifications  the 
general  rule  Is  that  In  a  collateral  proceed- 
ing a  Judgment  Imports  verity  and,  as  be- 
tween the  parties,  is  conclusive  evidence  of 
the  fads  redted  In  It.  23  Cyc.  855,  856; 
Boynton  v.  Crockett,  12  Okl.  57,  69  Pac.  86^ 

[4]  The  Judgment  in  tbe  condemnation  ac- 
tion Is  not  ambiguous,  but  It  measures  up  to 
the  standard  set  by  Dray  v.  Crich,  3  Or.  29», 
300,  by  stating  in  definite  terms  the  matters 
that  were  adjudicated.  The  language  of  the 
verdld  and  Judgment  is  comprehensive,  fbr 
both  the  Jury  and  tbe  court  fix  $8,000  as 
the  "damages  in  excess  of  all  benefits"  to  the 
two  lots  owned  by.  Schmid. 

tS]  It  must  be  remembered  that  the  dty 
availed  Itself  of  the  remedy  offered  by  sec- 
tions 6869  to  6871,  L.  O.  L..  IncIUBlve,  for 
tbe  condemnation  of  property  for  a  public 
use,  and  that  by  the  terms  of  section  6864^ 
h.  O.  L.,  the  landowner  may  allege  in  Us 
answer  "the  true  value  of  the  lands  and  the 
damage  resulting  from  the  appropriatiou- 
thereof."  Skelton  v,  Newberg,  76  Or.  126, 
132,  148  Pac.  63.  When  the  general  statutes 
are  resorted  to  for  the  condemnation  of  land 
for  a  pnbUc  use  the  owner  Is  entitled  to  al- 
lege and  prove,  not  only  the  value  of  the 
realty  taken,  but  also  the  damage  to  the 
remainder  of  the  tract ;  and  ordinarily 
the  appropriator  may  in  turn  offset  the 
damages  by  showing  tliat  the  remaining  land 
Is  specially  benefited,  but  the  burden  of  show- 
ing special  benefits  is  on  tbe  party  seeking 
to  condemn.  35  Oyc.  774 ;  Portland  &  O.  C, 
Ry.  Co.  V.  Ladd  Estate,  79  Or.  517,  620,  155 
Pac.  1192;  Beekman  v.  Jackson  County,  18 
Or.  2S3,  285,  22  P&c.  1074;  Lamb  v.  Ellza- 
betb  City,  131  N.  0.  241,  42  S.  E.  603. 
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[I]  Wblle  special  benefits  allowed  as  an 
offset  against  damages  in  ooudemnatlon  ac- 
tl<His  may  differ  In  some  respects  (from 
benefits  assessed  as  betterments  against  prop- 
erty located  within  an  Improvement  district, 
neTcrtbeless  the  rlgbt  to  levy  local  assess- 
ments is  generally  sustained  on  tbe  theory 
that  the  assessed  property  is  specially  ben- 
efited by  the  improvement,  and  therefore 
chai^eable  with  the  cost  of  the  special  ben- 
efit. Masters  v.  City  of  Portland,  24  Or.  161, 
167,  33  Pac.  540;  O.  &  C.  B.  B.  Co.  v.  Port- 
land. 25  Or.  229,  238,  35  Pac.  452,  22  L.  R. 
A.  713 ;  Ivanhoe  v.  City  of  Enterprise,  29  Or. 
245,  248,  46  Pac.  771,  35  L.  R.  A.  58 ;  King 
T.  Portland,  38  Or.  402,  418,  63  Pac.  2,  55 
L.  R.  A.  812 ;  1  Page  and  J<mes  on  Tax.  by 
Assessm^it,  S  64 ;  15  Gyc  661. 

t7]  If  the  assessments  levied  upon  lots  1 
and  2  are  de«ned  to  be  subsisting  Hens  repre- 
senting the  amount  of  special  ben^ts  charge- 
able against  the  land,  then  the  verdict  ai  the 
jury  and  the  Judgment  of  the  court  may 
fairly  be  construed  to  mean  that  the  sum  of 
the  assessments,  plus  all  other  benefits  result- 
ing from  the  street  improvement,  were  de- 
ducted from  the  gross  damages,  and  that  the 
net  damages  amount  to  $8,000.  Thia  la  the 
construction  placed  upon  the  verdict  and 
judgment  by  the  city  In  the  appeal  frmn  the 
Judgment  in  the  condemnation  action,  for  the 
city  included  among  the  assigned  errors  in 
that  appeal  a  complaint  because  the  court 
bad  received  a  verdict  "which  undertakes  to 
make  an  award  of  damages  'In  excess  of  all 
benefits  to  lots  1  and  2,  block  315,  of  the  dty 
of  Portland,' "  and  because  the  court  had  en- 
tered a  judgment  in  conformity  with  the 
verdict;  and,  moreover,  the  city  declared  In 
its  printed  brief  that  "the  verdict  affects  not 
only  special  benefits  but  all  benefits."  The 
verdict  and  judgment,  therefore,  repree^t 
the  net  damages  after  deducting  the  local 
assessments  and  all  other  benefits.  If  the 
judgment  represents  the  net  damages,  then  It 
necessarily  follows  that  the  dty  cannot  again 
deduct  the  assessments,  for  the  reason  that 
the  benefits  r^resented  by  the  local  assess- 
ments are  chargeable  but  Mice.  1  Page  and 
Jones  on  Tax.  by  Assessment,  S  67:  State  ex 
rel.  V.  District  Court,  66  Minn.  161,  68  N.  W. 
860;  Davis  v.  Newark,  54  N.  J.  Law,  695,  25 
Atl.  336. 

[t]  Since  the  judgment  Is  for  the  net  dam- 
ages after  deducting  the  assessments  and  all 
benefits,  the  only  inquiry  remaining  ia 
whether  the  Judgment  is  void  or  readable.  If 
the  judgment  Is  merely  voidable,  then  the  col- 
lateral attack  now  made  by  the  city  must 
fail.  The  court  had  Jurisdiction  of  the  par- 
tiea  and  of  the  subject-matter.  The  very  pur- 
pose of  the  litigation  was  to  ascertain  the 
compensation  to  be  paid  to  Schmid  for  ap- 
propriatixig  part  cX  hla  land,  and  In  flxlnc  the 


amount  of  compenaattmi  the  oonrt  neoesaarily 
applied  rules  for  measnring  the  compoisa- 
tlon.  These  rules  may  bare  been  oonect  or 
incorrect;  If  correct,  the  lesUltaiit  of  Uiose 
rulee  la  unassailable  In  any  proceeding ;  and 
If  buMMTOct,  the  remltaxit  la  safie  frwn  at* 
tadE  In  a  collatnal  proceeding,  even  thoos^ 
it  may  be  vulnerable  to  a  direct  assault  Tbe 
court  did  exactly  T^iat  it  was  called  upon  to 
do;  it  ascertained  tke  compensatlGMi  to  be 
paid  to  Schmid.  An  Incorrect  measure  oi 
compensation  woold  not  necessarily  rendw 
the  jodgment  void,  because  gmerally  an  In- 
correct measure  would  do  no  more  than  to 
render  the  Judgment  erroneous  and  v^^dable. 
Wblle  the  verdict  and  judgment  are  unam- 
biguous, nevertheless  if  It  were  either  neces- 
sary or  proper  to  examine  the  complaint  In 
the  condemnation  action,  that  pleading  might 
offer  some  raplanatlon  for  the  language  of 
the  verdict  and  Jodgmot  Ttie  complaint 
tells  about  the  f890  assessmait  on  lot  1,  and 
among  the  requests  appearing  In  the  prayer 
Is  one  for  perndssloi  to  pay  this  and  another 
Hen  out  of  the  damages  awarded  by  tbe  Jury. 
It  is  not  necessary,  nor  do  we  attempt  to  de- 
cide whether  Schmid  was  entitled  to  ignore 
the  assessments  and  try  tbe  condemnation 
action  as  though  no  assessments  had  been 
levied,  nor  do  we  undertake  to  determine 
whether  the  dty  could  have  Insisted  on  con- 
fining the  jury  to  the  single  Question  of  gross 
damages  on  the  theory  that  tbe  local  assess- 
ments previously  levied  foredosed  the  right 
of  the  dreolt  court  to  inquire  Into  any  bene- 
fits ;  but  it  is  sttflldent  ftor  the  purposes  of 
tbe  Instant  ease  to  say  that  tbe  Judgment  in 
the  condemnation  action  was  not  void,  but 
that  It  was  either  a  perfect  or  merely  an  er- 
roneous JudgmCTt.  It  on  the  one  hand.  It  Is 
a  perfect  Judgment,  It  is  Impregnable;  or. 
If  <m  the  other  hand,  It  is  merely  erroneons. 
but  not  YOiA,  it  Is  safe  from  attack  for  any 
of  the  reasons  urged  by  the  dty  In  thia  col- 
lateral proceeding.  Every  blow  attempted 
to  be  struck  In  this  collateral  attack  against 
the  condemnatlcm  Judgment  was  also  aimed 
at  it  when  the  dty  made  a  direct  attack  by 
appealing  from  the  Judgment  A  judgment 
which  has  become  a  finality  between  Schmid 
and  the  dty  of  Portland  declares  that  $8,000 
Is  the  sum  to  be  paid  to  the  former  *in  ex- 
cess of  all  benefits,"  and,  as  was  said  In  How- 
ard V.  Huron,  6  S.  D.  539,  59  N.  W.  833,  26 
L.  R.  A.  403: 

"The  judsment  estops  the  cltj  from  asserting 
tbe  fact  to  be  otherwise.  In  theory  of  law, 
therefore,  the  assertion  of  Uw  dty  cannot  be 

true." 

Moreover,  it  the  jury  did  dednot  the  assess- 
ments from  the  gross  damages,  the  mnnldpal- 
Ity  could  not  complain.  Schmid  is  entitled  to 
the  mqpald  balance  <Ht  his  Judgment,  and  his 
application  for  a  peranptny  writ  at  man- 
damus Is  granted. 
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BOWLBS  at  al.  T.  GAMTENBBIN. 
(Supreme  Court  of  Oregon.  March  27,  1917.) 

1.  luLIfDLOBD  AND  TKHAUT  «=n248(l)— BxnT— 

Fatuknt  bt  SuBimxa— Riohts  AcQninsD. 
If  soretieB  upon  the  paytnent  of  arrearages 
In  rent  are  sabrMated  to  the  right*  of  the  les- 
■oT,  they  cannot  »Uow  the  property  oi  the  le»* 
aee  into  the  hands  of  porchasers  for  valve  with- 
out notice,  «bich  by  L.  0.  L.  |  301,  includes  a 
creditor  who  has  attached,  or  against  third  per- 
sons whose  equities  were  acquired  without  ob- 
jection by  aach  aoretiea,  irbm  there  is  no 
showing  of  an  effort  to  get  a  court  of  equity  to 
take  custody  of  the  property  on  the  ground  oi 
insolvency  of  lessee,  or  that  the  lessee  was  not 
entitled  to  pledge  the  lease. 

[Ed.  Note^— SV>r  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1003,  1006-1008.  1017.} 

2.  Landlobd  and  Tenant  «=»269(1)— Dxb- 
TBSss— Cowiok-Law  Bemedt. 

If  the  common-law  right  of  distress  exists, 
and  sureties  for  rent  under  a  lease  succeeded  to 
it  by  subrogation  on  paying  arrearages  In  rent, 
it  would  not  be  applicable  to  choses  in  action 
such  as  a  debt  for  rent  due  assignee  of  lease 
from  the  BUbtenanta,  since  at  common  law  the 
landlord  took  the  property  of  his  delinquent  ten- 
ant into  his  possession  and  held  the  same  as  a 
pledge  until  uie  rent  was  paid,  and  the  debt  of 
an  tmdertenant  was  not  capable  of  manual  de- 
livery, and  hence  could  not  be  taken  by  distress 
as  a  pledge. 

[Ed.  Note.— 7or  other  cases,  aee  Landlord  and 
Tenant,  Cent  Dig.  H  1083-1085,  1092-1005.J 

8.  Iiandi^bd  and  Tenant  «s)266<1>— Dis- 
tress—Effect  OF  Gabnishhent. 
The  garnishment  of  a  debt  or  chose  in  ac- 
tion due  from  subtenants  to  the  assignee  of  a 
lease  did  not  pnjndica  the  right  of  diatnaa,  it 
it  existed. 

[Ed.  Note.— For  other  caaea,  aee  Landlord  and 
Tenant,  Cent  Dig.  H  1062,  1064-1066,  1070- 
1074.] 

4.  IiANDLOBD  AND  TENANT  ^»260~A'rrACn- 
IIENT  OF  MONBT  DUE  LBBSBB  FBOH  SUBIBN- 
ANTS— FBIOBITT. 

Where  the  obligation  of  the  assiniee  of  a 
lease  to  the  assignee  of  the  original  lessee's 
claim  against  it  for  the  agreed  coosideratioD  for 
the  aaaignment  and  his  obligation  to  the  sure- 
ties  who  have  paid  arrearages  of  rent  were  both 
npon  ctmtract,  there  being  nothing  in  either 
Claim  to  give  either  a  preference,  tne  assignee 
of  the  claim  having  been  more  diligent  by  seek- 
ing to  enforce  bis  daim  by  attachment,  the  sure- 
ties may  not  restrain  him  from  proceeding  with 
the  attachment,  since,  where  the  equities  are 
equal,  the  law  will  prevail,  and  the  right  to  at- 
tach inures  to  the  one  who  is  first  in  time  to  the 
exclusion  or  postponement  of  others. 

1^.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  1045.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Catena,  Judge. 

Od  petition  tor  retaearlog.  Formed  opin- 
ion sustained. 

For  former  opinion,  see  163  Pac.  308. 

For  brevity's  sake  in  this  opinion  we  refer 
to  the  original  lessors  as  the  Flelschnera, 
and  to  the  present  toiant,  the  waillamette 
Building  &  Realty  Company,  as  the  company. 
It  will  be  remembered  that  the  Flelschnera 
leased  certain  realty  to  Widney  with  whom 
tlie  plaintiffs  here  gave  their  collateral  bond 
to  tbe  lessors,  agreeing  to  pay  any  sum  of 
money  that  he  might  faU  to  pay  under  the 


lease.  Wt12i  tbe  assent  of  the  sureties  and 
of  tbe  Fldsdmera,  Widney  asaiKned  tbe  lease 
to  tbe  company  oa  its  promise  to  issue  to 
Urn  97,000  of  first  mortgage  bonds  or  pay 
him  tbat  amount  in  caslL  The  defendant, 
as  assignee  of  Wldney*s  claim,  after  vot- 
ing until  the  eviration  of  tbe  company's 
option  to  issue  bonds,  which  it  failed  to  exe^ 
else,  brought  action  against  it  to  recover 
$7,000  in  money,  and  caused  a  writ  of  attach- 
ment to  issue  garnishing  the  subtenants  of 
the  company.  Claiming  to  have  been  com- 
pelled to  pay  to  the  Flelsdiners  $6,434.74  as 
arrearages  of  rent  and  taxes,  tbe  plaintiffs 
bring  this  suit  to  restrain  the  defendant  from 
proceeding  wttb  bis  attachment  until  tbey 
have  been  folly  reimbursed  for  tbelr  expendi- 
tures. They  say  that  the  company  is  without 
assets  or  funds  except  the  lease  an'.l  tbe 
rents  received  from  the  subtenants,  wbich 
returns  are  InsuSiclent  in  amount  to  meet 
the  requirements  of  the  lease.  That  Instru- 
ment provides,  as  plaintiffs  state,  that  the 
tenant  may  pledge  the  same  and  his  leasehold 
Interest  in  the  property  to  secure  money  with 
which  to  pay  for  a  new  building  or  to  satisfy 
rents  or  other  sums  required  of  blm.  The 
agreement  with  Widney  under  which  the  de- 
f^dant  is  claiming  in  bis  attaclmieut  action 
was  executed  by  the  company  by  Fred  H. 
Rothchlld,  as  president,  and  F.  S.  Stanley,  as 
secretary,  both  of  whom  are  plaintiffs  In  this 
action,  A  demurrer  to  this  complaint  was 
snstalned  in  the  circuit  court  whereupon  the 
suit  having  been  dismissed  on  the  plaintiffs* 
refusing  to  plead  further,  they  appealed. 

John  H.  Hall  and  Jesse  Steams,  both  of 
Portland,  for  appellants.  Logan  &  Smith,  of 
Pwtlandt  ft)r  respondent. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  In  an  opinion  by  Mr.  Justice  Moore, 
tiled  February  27,  1917,  163  Pac.  308,  the  de- 
cision of  the  circuit  court  was  affirmed.  By 
their  petition  for  rehearing  the  plalnti£Ca 
contend  substantially  that  as  against  all  com- 
ers the  landlord  is  entitled  to  his  rent,  and, 
imtll  be  is  satisfied,  no  other  creditor  of  the 
tenant  can  Interfere  with  what  Is  coming 
from  the  subtenants,  and  farther  that  having 
paid  the  arrearages  they  are  subrogated  to 
the  rights  of  the  Flelschners  and  are  entitled, 
as  against  the  defendant  here,  to  realize  up- 
on what  Is  due  to  tbe  comitany  from  its  im- 
mediate subtenants. 

The  plaintiffs  placed  much  reliance  upon 
1  Story's  fill.  Jur.  (13th  Ed.)  |  687.  The 
learned  author,  treating  of  equitable  jurisdic- 
tion relating  to  rents,  states  that  there  is  no 
pri\'lty  between  the  original  landlord  and  tbe 
subtenant,  and  that,  while  the  goods  of  the 
latter  are  liable  to  be  distrained  for  his  prin- 
cipal's unpaid  rent,  yet  no  action  would  lie  In 
favor  of  the  senior  lessor  against  tbe  under^ 
tenant  on  the  covenants  of  the  lease  for  want 
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of  sD<4i  privltT  of  contract  However,  iqpon 
the  eappoBltSioa  that  tbe  original  lessee  Is 
Insolrent  and  nnable  to  pay  tbe  rent  he  eayn: 
"TTDdoabtedly  tiusn  would  be  no  retnedy  at 
law.  But  it  is  understood  that  in  such  a  case 
courts  of  equity  would  relieve  the  lessor  and 
would  direct  the  payment  of  the  reut  to  the  les- 
sor npon  a  bill  making  the  original  lessee  and 
the  undertenant  parties;  for.  if  the  original 
lessee  were  compelled  to  pay  the  reut,  be  would 
have  a  remedy  over  against  the  undertenant." 

No  such  case,  however,  is  presented  by  this 
complaint.  The  lessors  are  not  here  com- 
plaining. They  have  realized  upon  their 
security,  and  tUelr  rent  is  satisfied.  Neither 
the  tenant  nor  the  subtenant  is  made  a  party 
to  thta  snit  Indeed,  It  Is  not  a  suit  to  apply 
the  amount  due  from  the  subtenant  in  dls- 
diarge  of  vent  due  to  the  first  landlord,  but 
la  an  attonpt  to  atay  tbe  band  ot  a  creditor 
of  the  company  wbo  la  more  dlUsent  than 
the  plaintiffs. 

In  aectton  6S4c  of  tbe  aame  volume  of 
Story  the  rule  Is  laid  down  thus: 

"The  general  doctrine  o£  courts  of  equity 
certainly  is  that,  where  the  party  entitled  to 
rent  has  a  complete  remedy  at  law,  either  by 
an  action  or  by  distress,  no  salt  will  be  enter- 
tained in  equity  for  liis  relief ; .  and  the  cases  in 
which  a  suit  in  equity  is  commonly  entertained 
are  of  the  kind  above  mentioned,  namely,  such 
as  stand  upon  some  peculiar  equity  between  the 
parties,  or  where  the  remedy  at  law  is  gone 
without  laches,  or  where  it  is  inadequate  or 
doubtful.  It  is  not  enough  to  show  that  the 
remedy  in  equity  may  be  more  beneficial  if  the 
remedy  at  law  is  complete  and  adequate,  or  even 
to  show  that  the  remedy  at  law  by  distresa  is 
gone  if  there  be  no  fraud  or  default  in  the  ten- 
ant" 

In  Kemp  v.  San  Antonio  Catering  Co.,  118 
Ho.  App.  134,  8B  a.  W.  342,  the  plaintiff  was 
the  tenant,  sued  for  an  accounting  with  his 
aubtenanta,  and  had  a  reoriver  appointed  for 
the  property.  The  defmdanta  paid  their 
stipulated  rent  Into  court  The  plaintiff  con- 
ceded it  was  In  turn  duo  to  his  landlord,  who 
Interv^ed  and  asked  that  It  be  paid  accord- 
ingly. Sqnlty,  having  taken  custody  of  tbe 
property,  and  thus  having  prevented  the  orig- 
inal lessor  from  collecting  his  rent  by  gar- 
nishment of  the  subt^iants,  protected  blm 
and  awarded  him  the  money  admitted  by 
plaintiff  to  be  due,  especially,  as  the  ac- 
cumulation of  the  fund  depended  upon  tbe 
first  lessor  not  re-entering  for  the  original 
tenant's  default  In  other  words,  equity 
Would  not  seize  upon  and  bold  the  landlord 
wltb  one  hand  and  rob  him  with  the  utber, 
espedaUy  as  he  had  it  In  hia  power  to  re- 
enter for  condition  broken,  and  thus  destroy 
the  (mly  source  of  the  fund  In  dispute. 
Otla  v.  Conway,  U4  N.  T.  13,  20  N.  B.  628, 
was  a  case  similar  In  the  aspect  that  the 
property  was  in  the  custody  of  an  equity 
court,  whltA  being  true,  that  tribunal  would 
administer  the  whole  question.  Forrest  v. 
Dumell,  88  Tex.  647,  26  S.  W.  481,  cited  In 
the  petition  for  rebenrlng,  depends  upon  a 
statute  giving  a'  landlord  a  lien  npon  crops 
of  whatever  tenant  may  be  in  posses^n, 
and  forldddlng  sntdettlng  without  tbe  first 


Ies8or*a  consent  Collins  Whllldln,  8  Phlla. 
(Pa.)  102.  does  not  disturb  the  priority  of  a 
prevlDui  attadiment,  hot  mily  protects  the 
subtenant  In  hia  poym^  to  tbe  original 
lessor  aa  against  a  subsequent  execotlwk 
The  same  Is  true  of  Thompson  v.  Ctnnmer- 
dal  Guano  Co.,  08  Ga.  2^  20  S.  E.  309. 
There  is  no  pretense  in  tbs  present  complaint 
that  any  equitable  tribunal  has  tlikeu  charge 
of  the  property.  This  feature  alone  would 
render  Inapplicable  the  precedents  dted  in 
support  of  the  petition  for  rehearing. 

[1]  The  plaintiffs  maintain  that  tbey  are 
subrogated  to  the  rights  of  the  Fl^chners, 
but,  for  all  that,  these  sureties  cannot  follow 
the  property  of  the  company  Into  tbe  bands 
of  purdiasers  for  value  without  notice  or  as- 
sert their  rights  as  against  execution  creditors 
or  against  third  persons  whose  equities  were 
acquired  without  objection  on  their  part 
37  Cyc.  428.  The  defendant,  having  attached, 
la  deemed  to  be  a  purchaser  In  good  faith. 
L.  O.  li.  S  301.  The  plaintiffs  do  not  impute 
to  him  any  notice  of  their  claim.  No  show- 
Ing  is  made  of  any  effort  to  get  a  court  of 
equity  to  take  custody  of  the  properly  on 
tbe  ground  of  the  insolvency  of  the  company 
or  for  any  other  reason.  It  Is  not  shown  but 
that  the  company  of  which  two  of  the  plain- 
tiffs are  officers  might  not  pledge  its  lease 
for  the  erection  of  a  building  or  for  the  pay- 
ment of  the  r^t,  and  thus  tide  over  a  de> 
presston  in  bnalnesa  so  as  to  ocape  Insol- 
vency. 

[2,  3]  The  only  remedies  tbe  Fteischners 
tiad  against  the  subtenants  whom  the  de- 
fendant had  garnished  were  this  same  right 
to  attach  the  company's  debt  owing  from 
them  or  the  possible  distraint  of  their  goods 
as  at  common  law.  The  right  to  attach  in- 
ures to  the  one  who  Is  first  in  time  to  the 
exclusion  or  postponement  of  plaintiffs  In 
subsequent  writs.  We  may  well  doubt  if 
the  oommon-law  right  of  distress  has  not 
fallen  Into  innocuous  desuetude  In  this 
state;  but  oven  if  it  ucists,  and  conceding 
that  by  subropiUon  tbe  plaintiffs  succeeded 
to  it  on  payment  of  the  company's  arreax' 
ages,  yet  It  would  not  be  applicable  to  cbos- 
es  in  action  as  for  Instance  to  a  mere  debt 
for  rent  due  from  the  subtenant  Davis  v. 
Arledge,  3  HUl  Law  (S.  G.)  170,  30  Am.  Dec 
360.  The  reason  of  this  Is  that  at  common 
law  the  landlord  took  the'  property  of  bis 
delinquent  tenant  into  his  possession  and 
held  the  same  as  a  pledge  until  the  rent  was 
paid.  Tbe  debt  of  the  undertenant  was  not 
capable  of  manual  delivery,  and  hmee  could 
not  be  taken  by  distress  as  a  pledge.  More- 
over, there  la  nothing  In  the  complaint  be- 
fore us  to  show  that  tbe  tenants  bad  any- 
thing subject  to  distress.  We  infer  from  the 
pleading  that  the  def^dant  dmply  garnished 
the  debt  or  chose  In  action  due  from  the 
subtenants  to  the'  company.  By  this  tbe 
right  of  distress^  even  tf  it  is  In  torc*^  was 
not  prejudiced- 
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[4]  In  brief;  tbe  defendant  holds  a  con- 
tract debt  against  the  corapany.  Its  obliga- 
tion to  the  plaintiffs  Is  likewise  upon  con- 
tract Tbe  two  are  In  tbe  same  class. 
There  Is  nothing  in  either  claim  to  give  one 
preference  over  the  other.  Where  the  equi- 
ties are  equal,  the  law  will  prevail.  The  de- 
fendant, being  the  more  diligent  In  seeking  to 
enforce  his  claim,  has  attached,  and  there 
Is  nothliv  In  the  demand  of  the  plaintiffs  to 
give  them  priority  over  hUn  or  to  stay  lUs 
band. 

For  these  reasons  we  adhere  to  the  former 
opinion. 

HcBBroB,  a  X*  and  MOOEB  and  BBAN. 
JJ.,  concar.  McCAUANT,  3^  took  no  part 
in  the  consideration  of  this  case. 


EVANS  V.  MERIDIAN  INVESTMENT  & 

TRUST  do.  et  aL 
(Supreme  Court  of  Oregon.   April  8,  1917.) 
Municipal  Gobpor&tions  ^35140!)  —  Spk- 

CtAL  ASSEBBMENTS  — RBASSBSSHKNT  — PUB- 
OHASEE  AT  VOTO  SAU. 

As  a  pordiaser  at  a  void  sale  for  street  as- 
sessments buys  at  his  peril  and  has  no  awdi  equi- 
ties as  entitle  bim  to  be  reimbursed  by  the  prop- 
erty holder  for  the  sum  paid  by  him.  a  city  may 
not  reassess  the  property  to  obtain  a  fund  from 
which  to  reimburse  such  purchaser. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens,  Judge. 

Suit  to  quiet  title  by  Mary  H.  Evans 
against  the  Meridian  Investment  &  Trust 
Company,  now  known  as  the  Merldianal  Com- 
pany, and  the  City  of  Portland.  Judgment 
for  plaintiff,  and  defmdants  appeaL  Af- 
firmed. 

This  U  a  suU  to  quiet  tlUe  to  lot  8.  blo<& 
51,  In  the  town  of  Alblna,  now  within  tbe 
corporate  limits  of  the  city  of  Portland.  The 
complaint  was  In  the  usual  form.  The  de- 
fendant answered,  and,  its  answer  being 
held  Insufficient  by  the  court,  it  obtained 
leave  to  file  a  farther  answer,  and  also,  ask* 
ed  and  obtained  rdief  to  have  the  dty  of 
Portland  brought  In  as  a  eodefendant.  The 
amended  answer  admlttel  all  of  the  allega- 
tions of  the  complaint,  exc^t  that  It  denied 
tliat  tbe  defoidant  Merldianal  Company  bad 
no  Interest,  estate,  or 'claim  In  the  property. 
The  answer  then  set  iq»  the  facts,  showing 
In  detail  the  proceedings  fw  improving  Al- 
bina  avenue  and  maktag  an  assessment  on 
Bald  property,  and  alleged  that  upon  sale 
the  Merldianal  Company  paid  the  amount 
bid  at  such  sale,  f  144.07,  and  received  a  treas- 
urer's certtficate  of  sale  thoKSor,  and  that 
tho  plaintiff  has  never  paid  said. assessment 
or  redeemed  said  property.  It  further  stated 
that  David  Brown,  Jchn  Mltxdiell,  Mary 
Kvans,  plaintiff  herein,  and  other  plaintiffs, 
filed  a  petition  in  the  drcult'court  of  ^Inltno- 
Inah  county  for  a  writ  of  review  to  cevlew 
tbe  proceedings  of  said  dty  relative  to  said 


frassessmmt,  and  tb^i^Mu  an  altematlre 
writ  was  Issued  from  that  court  and  a  re- 
turn thereto  filed,  containing  a  transcript  of 
the  proceedings  relating  to  said  reassess- 
ment* whereby  said  court  fotmd  said  psooeed- 
ings  to  be  regular  and-  valid ;  that  said  plain- 
tiff took  an  appeal  to  this  comrt,  which  alMnit 
December  1,  1014,  rendered  an  opinion  and 
decision  with  referoioe-to  said  proceedings, 
holding  that  the  council  in  passing  the  or- 
dinance making  soch  reassessmeot  erred  in 
failing  to  make  a  record  showing  in  detail  its 
findings  of  fact  relative  to  the  pbjectlmis 
made  and  filed  with  the  audltw  by  the  plain- 
tiff et  al.  against  the  preliminary  reassess- 
ment for  said  Improvement ;  that  on  or  about 
the  same  date  a  mandate  was  tesued,  requir- 
ing the  drcnlt  court  to  enter  a  judgment 
canceling  and  annulling  said  ordinance,  di- 
recting the  dty  to  take  proceedings  not  In- 
consistent with  said  opinion,  and  authorising 
It  to  give  further  notice  of  a  hearing  upon 
said  preliminary  reassessment,  to  proceed  to 
make  findings  ot  fftct  upon  such  objecti6ns, 
and  to  pass  another  ordinance  making  such 
reassessment ;  that  on  January  25,  1916,  the 
plaintiff,  responding  to  said  notice,  filed  writ* 
ten  objectltms  to  the  reassessment  proceed- 
ings, and  ctmtended  the  dty  bad  sold  tbe 
pro^rty  as  related  to  defetadant  without  any 
right  or  authority;  thdt  all  of  tbe  proceed- 
ings herein  set  out  and  said  sale  were  void, 
and  that  by  reason  of  the  sale  and  the  cer- 
tificate hereinbefore  described'  all  of  plaln- 
tifTs  reassessment  ahd  lien  on  stdd  property 
had  been  paid  and  satisfied,  and  that  all 
possibility  of  claim  foir  assessment  or  reas- 
sessment on  behalf  of  said  dty  against  said 
property  has  been  paid  and  satisfied ;  that 
the  council  determined  all  of  plaintiffs  ob- 
jections to  the  reassessment  proceedings  ad- 
versely to  plaintiff.  The  answer  then  redtes 
the  passage  by  tbe  council  of  Ordinanoe  No. 
30287,  making  a  reassessment,  which  it  was 
alleged  was  a  valid  reassessment  of  the  firop- 
erty,  and  of  an  ordinance  providing  tor  fba 
payment  to  the  Merldianal  Company  .upon 
certain  condltlcms  of  the  amount  paid  1^ 
it  upon  the  attempted  sale  of  the  prc^erty. 
Said  pleading  alleged  that  by  reason  'of  the 
premises  the  defendant  had  an  equitable 
right  or  interest  in  the  propoty  to  the  ex- 
tent of  the  lien  reassessed  against  It,  and 
that  in  justice  and  equity  it  was  subrogated 
to  the  rights  of  the  dty  of  Portland  In  and 
to  tbe  proceeds  of  tbe  amonnt  which  has 
been  levied  against  the  property,  and  prayed 
for  relief  accordingly.  T^n  motion  of  plain- 
tiff this  new  matter  in  defendant's  answer 
was  strhlken  out,  and  thereafter  a  decree 
was  entered  against  the  defendant  Meridlan- 
al  Company  as  prayed  for  iff  the  complaint 
Tbe  dty  answered,  setting  up  tii  detail  the 
same  defenses  urg^  by  the  Merldianal  Com- 
pany, and,  In  eflFeCt,  asserting  Its  right  to 
sell  the  pl*operty  iq>oia  the  last  reassessment 
for  the  purpose  of  reimbursing  the  Merld- 
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lanal  Company  tm  the  awn  paid  It  at 
tbe  Y<AA  aa]&  On  October  9th  a  general  de- 
murrer wu  filed  to  the  anever  of  Uie  city 
of  Portland,  which  vas  amtained,  and  on 
October  15,  1916,  a  decree  was  entered 
«galnst  tbe  defendant  city  of  Portland  la 
acetffdanoe  with  tbe  prayer  of  the  complaint. 
From  these  decrees  tbe  Merldianal  Company 
and  tbe  dty  of  Portland  both  ai^eal. 

R.  C.  Wright,  of  Portland,  for  ai^llant 
Merldianal  Co.  L.  E.  Latohrette,  of  Port* 
land  (W.  P.  La  RodAe,  of  Portland,  on  tbe 
brief),  for  appellant  City  of  Portland.  B. 
A.  Dnnlway,  of  Portland,  for  respondent. 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  The  mntter  of  this  street  assessment 
has  been  so  long  pending  that  it  has  attain- 
ed the  diaracter  of  a  genuine  antique.  In 
.1903  the  city  of  Portland  attempted  to  assess 
plaintiff's  property  for  an  Improvement  of  Al- 
blna  avenue.  The  assessment  was  resisted 
and  set  aside  by  the  court  It  then  attempt- 
ed to  make  a  reassessment,  which  was  ad- 
judged void  In  the  case  of  Applegate  v.  City 
of  Portland,  53  Or.  552,  99  Pac.  890,  and  the 
city  directed  to  proceed  to  reassess  the  prop- 
erty. Thereup<ra  the  city  endeavored  to  make 
another  reassessment,  but  this  was  resisted 
and  adjudged  invalid  In  Brown  v.  City  of 
Portland,  73  Or.  302,  144  Pac.  121,  and  the 
case  sent  back  with  permission  to  the  city 
again  to  reai^ss  the  property.  The  case  of 
Brown  v.  City  of  Portland  was  heard  first  in 
the  circuit  court  of  Multnomah  county,  and 
the  proceedings  there  adjudged  to  be  valid, 
from  which  decision  the  property  owners 
took  an  appeal  to  this  court  While  this  case 
was  pending  here,  the  city  of  Portland  di- 
rected a  city  treasurer's  sale,  and  at  said 
sale  the  Merldianal  Company  bid  In  the  prop- 
erty paying  the  full  amount  of  the  alleged 
assessment.  It  Is  undisputed  that  the  sale 
was  wholly  void,  and  passed  no  title  to  the 
purchaser,  and  the  principal  question  here  la 
whether  the  city  can  reassess  to  obtain  a 
fund  from  which  to.  reimburse  the  purchaser 
at  the  void  sale.  The  uniform  holding  of 
this  court  has  been  that  a  purchaser  at  a 
void  sale  for  street  assessments  buys  at  his 
peril,  and  that  he  has  no  such  equities  as 
entitle  him  to  be  reimbursed  by  the  property 
holder  for  the  sum  paid  by  him.  Dowell  v. 
City  of  Portland,  13  Or.  248.  10  Pac.  308; 
Keenan  v.  City  of  Portland,  27  Or.  544.  38 
Pac.  2;  Gaston  v.  Portland,  41  Or.  373,  69 
Pac.  34,  445 ;  Gaston  v.  Portland,  48  Or.  82, 
S4  Pac.  1040;  Hughes  v.  Portland,  53  Or.  370, 
100  Pac.  942;  Barkley  v.  Lincoln,  82  Neb.  181, 
117  N.  W.  308,  18  U  R,  A.  (N.  S.)  392,  130 
Am.  St  Rep.  659.  In  Gaston  v.  Portland,  su- 
pra, and  again  in  Hughes  v.  Portland,  supra, 
this  court  held  that  that  part  of  section  400 
of  the  charter  of  the  dty  of  Portland  provid- 
ing for  the  reassessment  of  property  which 
had  been  theretofore  sold  under  void  assess- 
ments for  the  purpose  of  reimbur^ng  the 
purobaMX  at  such  sale  waa  void;  the  .-contt 
nsiiig  the  following  language: 


"That  part  of  section  400  providing  that,  when 
the  property  has  been  sold  for  tbe  payment  of  a 
delinquent  aBsessmeQt  and  the  sale  has  been  de- 
clared void,  the  property  shall  be  leasaeaacd  and 
the  proceeds  paid  to  the  pnrchaser  at  the  prior 
Bale  is  unconstitutional  and  void,  becaoie  it  ia 
in  effect,  the  taking  of  one  man's  pnqterty  and 
giving  it  to  another." 

This  disposes  absolutely  of  the  proposltl(m 
that  the  dty  of  Portland  had  any  ri^t  to 
make  a  reassessment  of  plaintiff's  property 
after  the  void  sale.  The  defendant  Merldian- 
al Company  stands  In  the  position  of  a  volun- 
teer who  has  paid  the  tax  of  the  defendant 
dty  of  Portland  at  its  own  risk.  It.  there- 
fore, cannot  dalm  reimbursement  either  as  a 
matter  of  law  or  for  any  equitable  reason. 
A  different  rule  has  been  Intinuted  by  this 
court  in  respect  to  the  sales  for  ordinary  tax- 
es, which  are  In  their  nature  of  a  character 
necessary  for  the  support  of  the  government 
and  tor  tbe  exercise  of  its  functions,  but  this 
rule  has  never  been  extended,  and  never  will 
be  extended,  to  proceedings  of  this  character, 
which  are  strictly  in  Invltum  and  in  favor 
of  which  no  equities  have  ever  been  declared 
by  this  or  any  other  court. 

The  decree  of  the  circuit  court  Is  affirmed. 

MOORE,  BBAN,  and  McCAMAKT,  JJ.. 
concur. 


ROBINSON  v.  PHEGLET. 
(Snprerae  Court  <tf  Or^m.  April  1^  1917.) 

1.  FRAUO  «±925— MiSUEFBKSBRTATIOlf— 3CAn- 
BIALITT. 

Where  plaintiff,  to  protect  her  Interest  in  a 
corporation,  purchaaea  defendant's  claims 
against  tbe  company  and  thereby  became  owner 
of  its  property  sold  at  foreclosure  Bale,  the 
contract  will  not  be  rescinded  becanse  ot  defend- 
ant's false  representations  as  to  amount  of  his 
daims,  since  plaintiff  obtained  what  she  sought ; 
the  representations  cuuequen0y  being  immate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  i  24.] 

2.  FaAvn  «s>33— JuDowENT  «=b707— Misskf- 

BESENTAIION  —  BeCOVEST  OF  EXCESS  PAY- 
MENT. 

Where  plaintitt  agrecir  to  pnrdiase  defend- 
ant's claims  against  a  corporation,  paying  bim 

therefpr  the  amount  of  his  expenditures  for  the 
benefit  of  the  corporation,  and  defendant  misrrp- 
resents  tbe  amount  of  such  expenditures,  and 
plaintiff  is  thereby  Induced  to  pay  defendant 
$6,000  in  excess  of  each  dirt>arsem«it8.  plain- 
tiff, on  discovery  of  the  fraud,  is  entitled  to  re- 
form the  contract  of  purchase,  and  recover  the 
$6,000  so  paid,  with  interest.  Plaintirs  ripht 
to  recover  will  not  be  barred  by  a  judgment  re- 
covered by  deCotdant  against  the  corporation  cot- 
responding  in  amount  with  defendant's  represen- 
tations, or  by  plaintiff's  purchase  of  the  corporate 
property  at  a  sale  had  under  such  judpnent 
[Ed.  Note.— For  other  cases,  see  Judgmnt, 
Cent  Dig.  I  12301] 

3.  CoRPoaATioifs  «CE>25S  —  Stooksoi.dkr's 

R:OHTB— SHOWIITO  FUtmVLCKT  JUDOMEKT 

AOAIKST  CORPOUTION, 
A  stockholder,  when  confronted  with  a  judg- 
ment Against  the  corporati<»i  may  defeat  ita  ef- 
fect by  showing  that  it  was  fraodnloitly  and 
cf^sively  secured,  although  ordinarily  ttoA- 
holders  are  bound  by  a  judgment  agaioM  their 
corporation. 

fBd.  Nots-r-For  other  cases,  sea  Corporation. 
Gent.  I>if.  ||  10S4-103a] 
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4.  LiuTATioiT  or  AonoNB  «E3»100(9)— Compu- 
tation OP  PBBIOD— I^BCOVKBT  OF  FBATTD.  . 
Where  plaintifE,  within  a  reasonable  time 
after  learning  of  defendant's  mtgrepresentatioDs 
indncing  purchase  of  claims  againat  corporation,' 
teougbt  suit  against  him,  it  was  immat^ial  that 
niit  was  not  commenced  within  the  tdx-jtar  stat- 
ute of  limitations,  since  it  ia  the  general  rale 
that  statute  of  limitations  will  not  ran  daHnc 
the  interval  when  the  par^  was  ignorant  of 
the  fraud. 

[Ed.  Note.— For  other  cases,  sea  limitatioa  of 

Actions,  Cent  Dig.  |  485.] 

In  Banc.  Appeal  from  drcnlt  Oonrt.  Mult- 
nomali  Ooontj;  George  N.  Davis,  Jndge. 

Suit  lay  BBuna  6.  BoUnaon  against  C^rant 
Pbegjey.  Judgment  tor  defendant  and  plain- 
tiff appeals.  Rerersed  and  remanded  .with  In- 
structions. 

This  Is  a  suit  brought  to  rescind  two  con- 
tracts entered  into  between  the  parties  In 
the  year  1907,  under  which  plaintiff  alleges 
that  she  paid  the  defendant  $9,600.  The  suit 
ia  brought  for  the  recovery  of  this  sum  and 
certain  other  damages  which  plaintiff  claims 
she  sustained.  The  case  was  tried  in  the 
lower  court  on  demurrer  to  the  third  amend- 
ed complaint  The  demurrer  was  sustained 
and  thereupon  a  decree  was  entered  dismiss- 
Ing  the  complaint.  From  this  decree  plain- 
tiff prosecates  an  appeal. 

Boacoe  a  Nelson,  of  Portland  (Beach,  Si- 
mon 4s  Nelson,  of  Portland,  on  the  brief),  for 
appellant  Ralph  A.  Coan  and  a  A.  Shep- 
pard,  both  of  Portland,  for  respondent. 

McCAMANT,  J.  The  sole  question  raised 
by  this  appeal  Is  the  sufficiency  of  the  third 
am^ded  complaint  to  which  the  lower  court 
sustained  a  domurrer.  This  complaint  alleg- 
es that  In  the  year  1007  Oalice  Consolidated 
Mines  Company  was  an  Oregon  corporation 
owning  valuable  mining  property  situate  in 
the  state  of  Oregon,  and  that  plaintiff  was  a 
stockholder  who  bad  Invested  fl5,000,  pre- 
sumably in  the  purdmse  of  stock.  It  is  al- 
leged that  the  defendant  represented  to  plain- 
tiff that  he  was  the  awner  of  valid  claims 
against  the  corporation  for  "moneys  actually 
paid,  laid  out  and  expended  by  him"  for  the 
corporation,  affi!^gatlng  f9,600;  that  one  of 
the  items  making  up  the  said  sum  of  $9,600 
was  a  claim  for  f6,000  secured  by  mortgage 
on  the  properties  of  the  corporation;  that 
plaintiff,  having  Invested  a  large  sum  of  mon- 
ey in  the  stock  of  the  corporation  which  she 
desired  to  protect  was  Induced  by  the  rep- 
resentations of  the  defendant  to  purchase  a 
one  half  interest  in  his  claims,  paying  him 
therefor  $4,800  on  June  11, 1907,  and  was  fur- 
ther induced  to  purchase  the  other  half  of 
said  claims  on  October  19,  1907,  paying  the 
defendant  the  additional  sum  of  $4^00  there- 
for. The  $6,000  mortgage  had  been  fore- 
elosed  by  decree  of  the  circuit  court  for 
Josephine  county  at  the  time  when  lAe  first 
contract  was  entered  Into,  and  four  days 


thereafter  the  property  was  sold  under  the 
decree.  It  is  Inferable  from  the  complaint 
that  plaintiff  became  the  owner  of  die  title 
to  the  property  acquired  by  UiiB  foreclosure 
sale,  and  that  her  title  has  never  at  any  time 
been  disturbed.  The  property  had  been  pool- 
ed with  other  properties  in  the  neighborhood 
prior  to  plaintiff's  purchase,  and  plaintiff  as- 
sumed the  burdens  ot  a  contract  which  had 
been  entered  Into  with  tbeee  other  parties 
under  which  she  dalms  to  have  expended 
large  sums  of  money.  She  also  dUtims  to  have 
done  the  assemment  work  on  the  mineral 
claims  and  to  have  upended  924,000  for  such 
purpose.  The  ground  for  reli^  alleged  In 
the  complaint  Is  that  the  96,000  mortgage  rep- 
resented no  real  Ind^vtedness  subsisting  be- 
tween the  corporation  and  the  defendant; 
thit  the  mortgage  had  been  given  originally 
to  secure  the  defmdant  from  Ilatdlity  on  a 
certain  undertaking  on  appeal  which  he  had 
executed  at  the  Instance  of  the  corporation ; 
that  au  UabUlty  aa  this  undertaMng  had 
terminated  before  the  first  contract  between 
the  plaintiff  dnd  the  d^ndont ;  and  that  the 
decree  for  the  foreclosure  of  the  mor^ioge 
was  secured  by  collusion  with  the  ofBcws  at 
the  corporation  and  with  Intent  to  defraud 
plaintiff.  Plaintiff  alleges  that  she  purchased 
the  claims  of  defendant  In  reliance  on  the 
representations  made  tb  h6r  'and  in  Igiiorahce 
of  the  facts  as  she' now  alleges  them  ^  be. 
She  asks  for  a  resdsshm  of  the  entire  con- 
tract and  for  a  recovery  from  the  defendant 
of  all  sums  of  money  paid  him  or  expended' 
oh  'th6  property  by  her.  She  allftges  .t^at 
she  remained  In  Ignorance  of  Jth^  facta  find' 
without  suspicion  thereof.untU  a  few.  mpnths 
ptldr  to  the  bringing  of  this  suit  Immediate- 
ly on  ascertaining  the  facta  sh^ 'demanded' 
restltntlon  from  the  defendant  and  alleges' 
that  some  of  the  delay  In- bringing  the  suit' 
was  due  to  the  time  allowed  to  defendant  to 
consider  hCr  claim  for  restitution,  The  de- 
murrer attacked  the  complaint  for  insufficien- 
cy of  &ctB  and  also  on  the  ground  that  the 
suit  was  not  brou^t  within  six  years  after 
the  accrual  of  plaintiff's  cause  of  suit 

[1]  In  so  ftir  as  the  plaintiff  seeks  to  re- 
scind the  entire  cmitract  and  to  recover  dam- 
ages In  excess  of  96f000  we  think  the  court 
did  not  err  In  boktlns  the  complaint  to  be 
Insufficient  It  was  plainly  contemplated  by 
the  parties  .when  they  had  the  dealings  In 
1907  that  plaintiff  should  become  the  owner 
of  the  property  of  the  corporation  through  the 
foreclosure  sale.  She  did  become  such  own- 
er and  there  Is  no  allegation  that  her  title 
has  ever  been  attacked,  either  by  the  corpo- 
ration or  any  other  stockholder  therein.  It 
is  well  settled  that  fraudulent  representations 
wUI  not  justify  the  rescission  of  a  contract 
unless  the  r^resentatlons  be  material.  This 
principle  Is  well  Illustrated  by  the  case  of 
Bartlett  v.  Blaine,  83  111.  2S,  27,  26  Am.  Rep. 
846.   Plaintiff  In. this  case  was  induced  to 
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BlgD  a  composltloa  requested  hj  an  luaolrent 
debtor  from  all  of  his  creditors.  It  was  rep- 
resented to  plaintiff  that  no  one  had  recelTed 
or  would  receive  any  other  compensation  than 
the  50  per  cent  dividend  on  the  clalxas  of  the 
creditors,  which  were  protected  by  the  cmh- 
posltlon  agreement.  Plaintiff  alleged  that 
this  representation  was  false  in  that  another 
creditor  had  been  given  a  note  for  $000  to  In- 
duce his  EdgDature.  The  court  held  that  the 
fraudulent  representation  was  immaterial 
and  gave  plaintiff  no  cause  of  actlmi. 

In  the  Illinois  case,  as  in  this  case,  a  false 
representation  was  made  with  Intent  to  de- 
ceive and  the  belief  of  the  plaintiff  in  its 
truth  ,was  a  motive  Inducing  tbe  contract; 
but  in  the  IlUnois  case  the  creditor  secnred 
all  that  It  could  have  secured  If  the  repre- 
sentation had  been  true,  and  In  this  case 
plaintiff  secured  the  property  of  Hie  cwpora- 
tion  and  stood  to  secure  nothing  more  tf  the 
fact  had  been  as  represented. 

"Where  the  vendor  and  vendee  are  dealing  at 
aim's  length  with  eadi  othor,  the  repreaentatioiis 
of  the  former  as  to  the  cost  of -his  property, 
even  though  false  and  made  with  a  view  to  de- 
eeiva,  wHl  famicAi  n6  ground  of  action."  Hauk 
T.  BzowneU.  120  IlL  161,  163.  11  N.  E.  410. 

To  the  same  effect  are  Banta  v.  Palmer,  47 
111.  99;  Holbrook  v.  Connor,  60  Me.  678,  581- 
683,  11  Am.  Rep.  212;  Bishop  v.  Small,  63 
Me.  12;  Hemmer  v.  Cooper,  8  Allen  (90 
Mass.)  334. 

It  is  not  enough  that  the  misrepresentatifm- 
of  a  vendor  fnrnlsbea  the  vendee  with  a  mo- 
tive to  buy.  Such  a  representation  Is  col- 
lateral rather  than  material. 

The  material  portion  of  the  defendant's  rep- 
resentations  related  to  tbe  impending  judi- 
cial sale  of  the  corporate  properties  and  the 
conseguent  danger  that  plaintiff's  stock  would 
be  wiped  out  In  these  respects  the  represen- 
tations were  true.  Tbe  sale  did  take  place, 
and  the  purchaser  at  the  sale  became  the 
owner  of  the  properties  of  the  corporation. 

It  ia  true  that  the  complaint  alleges  that 
plaintiff  would  not  have  entered  Into  the 
contract  for  the  purchase  of  defendant's 
claims  bat  for  tbe  false  reiwesratatUnui  which 
were  made  to  her.  But  the  complaint  showa 
afflnnativelf  tJiat  time  were  valid  ctlalnu 
against  tbe  corporation  to  the  extent  of  93,- 
eOO,.  owned  1^  the  d^endant,  and  •additional 
caalms  In  excess  of  VMOO,  on  which  otber 
credltm  bad  aecnred'  Judgment  against  the 
corporation.  The  nuutUM  purpose  of  idaln- 
tlfl  was  to  aoaulre  title  to  the  [woperty  of 
the  corporati<m  and  tbua  piednde  the  lose  of 
a  large  sum  of  money,  whldi  she  bad  already . 
Invested.  There  is  no  allegation  that  she  was 
deceived  as  to  the  character  of  the  propt^ies, 
or  that  any  misrepresentation  was  made  to 
her  abont  tliem.  She  got  what  the  parties  con- 
templated that  she  should  get,  and  she  could 
have  gotten  no  more  If  the  Tt!presentatlon 
had  been  true.  Tboefore  abe  la  not  entitled 
to  a  rescission-   ,  - 


[2]  As  regards  her  right  to  recover  ths 
¥6,000  paid  In  the  purchase  of  the  defendant's 
mortgage,  which  represented  no  debt  and 
jvhlch  was  colluslvely  foreclosed,  the  case 
stands  on  a  somewhat  different  footing.  It 
Is  alleged  that  plaintiff  agreed  to  pay  the  de- 
fendant "the  sums  actually  paid,  laid  mt 
and  expended  by  the  defendant  for  and  on  be- 
half of  the  said  corporation."  This  allegatloo 
is  borne  out  by  the  written  contract  entered 
Into  by  the  parties  on  June  11,  1907,  which 
is  attached  aa  an  exhibit  to  tbe  compiahit 
It  contains  the  foUowioff  clanae: 

"In  ciMisideratlon  of  the  foregoing,  the  aid 
party  ot  the  first  part  does  hereby  agree  to  pay 
to  said  party  of  the  second  part  one-half  u 
the  amount  of  Us  claim  against  said  companr 
at  the  present  timc^  including  one-half  tbe 
money  expended  by  him  in  the  care  of  said 
S^hi^'  in  all  to  ninety-six  hundred 

It  aiHitearB,  Qmefore,  that  tbe  agreement 
on  which  the  minds  of  the  parties  met  was 
that  plaintiff  shoold  pay  tbe  defmdant  Just 
what  the  defendant  bad  expended  on  behalf 
of  tbe  corporation.  Plaintiff  «Hitiacted  to 
pay  one  half  of  this  som  In  tiie  first  con- 
tract, and  the  otber  half  thereof  in  the  sec* 
ond  contract  with  the  defendant.  It  is  nov 
alleged  In  effect  that,  although  the  defend- 
ant had  in  fact  paid  out  for  the  benefit  of  the 
corporation  only  $3,600,  be  alleged  that  be 
had  paid  $9,600,  and  by  this  false  repieseo- 
tation  he  Induced  plaintiff  to  [My  $6,000  In 
excess  of  what  tbe  agreement  between  the 
parties  contemplated.  We  think  the  allega- 
tions of  tbe  complaint  can  be  upheld  as  stat- 
ing a  cause  of  suit  for  the  reformatifm  of  the 
contract  In  this  respect,  and  for  the  lecovery 
by  plaintiff  of  $6,000  with  Interest 

The  -defendant  strenuously  contends  that 
the  decree  of  foreclosure,  standing  unrevers- 
ed, is  a  bar  to  tbe  litigation  of  plaintiff's 
claim.  This  decree  was  rendered  In  a  suit  to 
which  plaintiff  was  not  a  party.  It  Is  said 
that  she  was  a  stockholder  of  the  corpora- 
tion, and  is  therefore  bound  by  the  decree. 
The  case  at  bar  was  not  brou^t  by  plaintiff 
as  a  stockholder,  altbough  her  complaint  con- 
tains an  allegation  that  spB  was  sucb  stock- 
bolder.  The  cause  of  suit  alleged  Is  based 
upon  her  claim  arising  out  of  tbe  contracts 
of  June  11,  1907,  and  October  10, 1907.  Her 
ownership  ot  stock  is  alleged  as  a  moclre  tot 
entering  Into  these  agreements. 

[9]  S^irtbermore,  tbe  great  w^gtat  of  an* 
thority  sustains  plaintiff's  contention  that  a 
stockholder  in  a  corporation,  when  couf  ronti->l 
with  a  judgment  against  the  corporation, 
may  defeat  Its  force  and  effect  by  showing 
that  it  was  frandulentiy  and  collusively  se- 
cured. Tbe  authorities  hold  that  this  cod- 
tention  may  be  asserted  by  a  stockholdet 
without  obtaining  a  decree  setting  aside  sudi 
fraudulent  Judgmttit.  We  think  the  law  ia 
this  jurisdiction  is  settied  by  Saylor  v.  Coid- 
mcmwealth  Banking  Company,  88  Or.  20t. 
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20d,  62  Fac  662,  654.  In  tbls  case  a  judg- 
ment had  been  secured  against  the  Oommon- 
wealtb  Banldng  Cwnpany,  on  which  It  was 
sought  to  recover  impald  stock  subscriptlona 
from  certain  stockholders.  These  sto^hold- 
ers  alleged  that  the  Judgment  bad  been 
trandulently  obtained.  The  fraud  set  up  In- 
TolTed,  among  other  things,  collusion  with 
the  offlcezs  of  the  corporation  to  permit  a 
deftmlt  Judgment  to  be  entered  against  their 
company.  This  conrt,  speaking  through  Mr. 
Ghl^  Justice  Bean,  annoonced  the  familiar 
principle  that  ordinarily  stockholders  are 
bonnd  by  a  Judgment  against  tbelr  coipora- 
tion.   He  then  said: 

"But,  vhlle  a  Jndgmcnt  aitainst  the  corpora- 
tion is  bbidlng  upon  and  concltislTe  aa  against 
the  stockholders  in  a  suit  to  subject  the  unpaid 
balance  due  from  them  on  their  sabacription  to 
the  capital  BtoA  to  the  payment  thereof,  yet,  as 
appeara  from  tile  f6reK<dng  quotations,  the  stock- 
holder  may.  In  such  a  proceeding,  go  behind  tfae 
judgment,  and  impeach  It  (or  frand.  It  is  im- 
material, as  we  view  it,  whether  the  attack  in 
tliis  ease  is  strictly  direct  w  collateral  The  salt 
is  instituted  for  the  purpose  of  enforcing  the 
Judgment  against  persons  who  were  not  actually 
parties  to  the  record  on  which  it  was  rendered,, 
and  we  cannot  perceive  why  they  should  not  be' 
allowed  to  set  up,  by  way  of  answer,  as  a  rea- 
son -why  it  sbould  not  be  enforced  against  them, 
that  it  was  obtained  by  fraud,  and,  especially, 
that  it  is  invalid  on  its  face." 

The  above  case  does  not  stand  alone.  It 
Is  in  accord  with  tbe  best  considered  autluHv 
Ities  in  other  JnrisdlctliHis.  See,  for  exam- 
ple, Blssit  T.  Kentocky  Go.  (O.  a)  15  Fed. 
803 ;  Warrington  t.  Ball,  90  Fed.  464.  33  C. 
C.  A.  609;  Ohoat  T.  Boyd,  60  Kan.  682,  54 
Pac.  1042.  See,  also,  the  following  text- 
books in  which  the  above  doctrine  is  an- 
nounced as  settled  law:  Cook  on  Oorptfra- 
tlons  (7th  Ed.)  }  848(i),  dtlng  many  cases;  4 
Thompson  on  Corporatlona  (2d  Ed.)  S  49S2; 
2  Van  Fleet  <m  Former  Adjudication,  998 ;  10 
Cyc.  734  ;  7  R,  C.  L.  421.  We  are  therefore 
of  the  opinion  that  the  foreclosure  decree  is 
no  bar  to  the  recovery  by  plaintiff  of  the 
$6,000  if  she  can  prove  her  allegations  of 
fraud  and  collusion. 

t4]  The  demurrer  challenges  the  sufficiency 
of  the  complaint  on  the  ground  that  the  suit 
was  not  brought  within  six  years.  It  appears 
that  the  suit  was  brought  within  a  reason- 
able time  after  the  discovery  of  the  fraud 
which  ccAstltotes  the  cause  of  suit.  In  Sed- 
lak  V.  Sedlak,  14  Or.  640,  541,  13  Pac.  452, 
Mr.  Chief  Justice  Lord  says: 

"The  general  rule,  without  donbt,  is  that  no 
lapse  of  time  or  delay  in  bringing  the  salt 
will  be  a  bar  to  the  remedy  in  equity,  providing 
the  injured  party,  .daring  the  interval,  was  ig- 
norant of  the  fraud." 

"We  think  the  complaint  Is  not  obnozioiis  to 
objection  on  this  ground. 

The  decree  should  be  reversed,  and  the 
cause  remanded,  with  instructions  to  over- 
rule the  demurrer. 


ASPINWALL  V.  DUNLAVY. 
(Supreme  Court  of  Oregon.   April  8,  1917.) 

1.  ETinBNOB  ^S»S91— WKIOHT— EmcT  AE  TO 

Pabtt  OiTEaiMa  Wimsss. 
A  party  vouches  for  the  credibUit?  of  as- 
sertions of  bis  own  witness,  given  in  response 
to  questions  asked  by  him, 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Cent  Dig.  H  2440-2443.] 

2.  Duds  «3»69  —  Miitual  HxBTAn  —  Evx- 

DENCK. 

The  solution  of  question  whether  there  was 
a  mutual  mistake  in  deeds  does  not  depend  up- 
on cupidity  of  one  party,  nor  upon  Inconven- 
ience caused  the  ofher. 

_rBd.  Note.— For  other  eases,  see  Deeds,  Gent. 
Dig.  SS  156-164.] 

.  Department  1.  Appeal  from  Circuit  Court, 
Marl(m  Gonnt^;  Wm.  Oallovay,  Judge. 

On  petition  for  rehearing.  Bdiearing  de- 
nied. 

For  former  opinion,  see  163  Paa  B96. 

M.  E,  Pogue,  of  Salem  (Pogue,  Page  & 
Roberts,  of  Salem,  on  the  brief),  for  appel- 
lant S.  T.  Richardson,  of  Salem,  for  re- 
spondent. 

HARRIS,  J.  The  plaintiff  Insists  In  a  pe- 
tition for  a  rehearing  that  the  difference  be- 
tween the  courses, and  distances  tn  the  deeds 
and  the  courses  and  distances  fixed  by  the 
location  of  the  Iron  pipes  la  bo  great  as  to 
make  it  Improbable  that  Gesner  prepared,  the 
descriptions  for  the  deeds,  or  that  the  de* 
.scrlptloDs  in  the  deeds  were  taken  from  the 
Geaner  survey;  and  the  plaintiff  concludes 
that  the  notary  public  .who  took  the  ac- 
knowledgment and  also  witnessed  the  deeds 
"made  his  own  descriptloD  for  those  deeds, 
and  that  the  survey  that  Gesner  made  was 
never  consulted  by  him."  S.  A  Jones  acted 
as  the  notary  public  and  as  one  of  the  wit- 
nesses In  the  execution  of  the  deeds  to  Aspin- 
wali,  Matthes,  and  Dunlavy,  and  from  those 
circumstances  the  petitioner  argues  that  "It  Is 
evident  that  the  person  who  furnished  the 
descriptions  for  said  different  deeds  never 
surveyed  any  of  the  tracts,  but  made  up  his 
description  from  his  Ideas  of  directions  with- 
out consulting  any  compass,"  and  that  "S. 
A  Jones  was  the  person  who  made  his  own 
description  for  these  deeds,  and  that  the 
survey  that  Gesner  made  was  never  consulted 
by  him."  If  the  fact  that  S.  A.  Jones  acted  as 
the  notary  public  and  as  one  of  the  witnesses 
stood  alone  and  was  neither  explained  nor 
affected  by  other  evidence,  then  there  might 
be  some  room  for  the  contention  of  plaintiff, 
but  the  fact  upon  .which  plaintiff  relies  in 
support  of  the  inference  urged  by  him  does 
not  stand  alone.  It  must  be  remembered  that 
the  owners  agreed  to  sell  and  the  purchasers 
to  buy  20  acre  tracts,  and  that  Gesner  made 
a  survey  of  tracts  1,  2,  and  3  for  the  exprMs 
purpose  of  enabling  the  parties  to  consum- 
mate their  agreements.  It  la  not  within  the 
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realm  of  probability  tbat  after  going  to  the 
expense  of  a  survey  for  the  very  purpose  of 
deeding  the  land  the  partlee  neither  received 
nor  used  descriptions  prepared  by  Gesner.  It 
Is  not  reasonable  to  suppose  that  tiie  parties 
ignored  the  descriptions  which  Gesner  must 
have  prepared  for  them. 

[tj  After  admitting  that  Matthee  testified 
that  he  received  a  plat  of  the  survey  from 
Gesner,  and  that  the  description  of  tract  No. 
2  was  Identical  with  the  plat,  the  petitioner 
asks :  "Is  it  possible  to  put  much  credence  in 
such  an  assertion?"  The  answer  Is:  The 
plaintiff  himself  vouched  far  this  testimony, 
since  Matthes  was  a  witness  for  Asptnwail, 
and  furthermore,  the  testimony  ooDceming 
the  plat  was  given  In  response  to  questions 
asked  by  plaintiff. 

[2]  The  Issue  made  by  the  pleadings  was 
whether  the  disputed  land  was  omitted  from 
the  Asplnwall  deed  by  reason  of  the  mutual 
mistake  of  the  parties.  The  solution  of  that 
question  does  not  depend  upon  the  cupidity 
of  one  party  nor  upon  the  Inconvenience  caus- 
ed to  the  other,  nor  upon  a  loss  .which  the 
petition  suggests  may  be  suffered  by  the 
plalntur,  although  no  mention  of  It  Is  made 
In  the  pleadings.  Asplnwall  asserted  and 
Dunlavy  denied  that  the  disputed  strip  of 
land  was  omitted  from  the  Asplnwall  deed 
as  a  result  of  the  mutual  mistake  of  the 
parties  to  the  deed.  The  plaintiff  failed  to 
prove  the  alleged  mistake,  and  therefore  he 
must  fall  In  this  suit  The  ]>etltl<m  for  a 
rehe-arlng  ia  draled. 

HcBBIDE.  O.  and  BENSON  and  BUB^ 
NWm,  33.,  concur. 

W£ST£BN  UNION  TELEGRAPH  CO.  v. 

HUBLBURT,  Sheriff. 
(SuEHwme  Court  of  Oregon.    April  3,  1917.) 

1.  COBPOBATIONS  «=S)31— f^ITCHISEB  •=»1— 

"Franchise"  —  Pbiuabt  akd  SEOOnnAaT 

Fbanchibes. 
A  "franchise"  is  a  right  or  privilege  grant- 
ed a  person  or  corporation  by  the  government, 
or  a  state,  either  directly  or  indirectly,  the 
right  granted  to  an  artificial  person  to  be  a  cor- 
poration being  known  as  ita  primary  franchise, 
and  the  right  conferred  on  the  corporation  to 
transact  a  particniar  business  being  known  aa 
its  secondary  franchise  (citing  Words  and  Phras- 
es, Franchise). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  K  101,  102;  Franchises,  Cent  Dig. 

2.  Taxation  <s»445  —  Fbanchisbs— Acts  or 

COKOSB8B— CiTT  Obdxnamcb. 
Where  a  telegraph  company  organised  under 
the  laws  of  New  York  and  having  the  right  un- 
der Act  Cong.  July  24,  1866,  c.  230,  ll  Stat. 
221  (U.  S.  Oomp.  St  1913,  H  10072-10077),  to 
ctmstruct  maintain,  aad  operate  its  lines  along 
military  or  post  roads  of  the  United  States,  ac- 
cepted an  ordinance  of  the  city  of  Portland  en- 
acted under  the  authority  of  Portland  Charter 
{Laws  1891,  p.  807)  f  37,  subd.  84.  empower- 
ing the  city  to  authorise  and  regulate  the  erec- 
tion, maintenance,  and  removal  of  telegraph 
poles,  wires,  etc.,  upon  or  over  the  streets,  al- 
leys, or  public  grounds  of  the  city,  the  ordinance 
itrauted  the  cMnpany  a  secondary  special  fran- 


chise to  operate  on  the  city  streets  Astiact  frov 
Its  secondary  franeUse  under  the  act  (rf  &>■• 
gresB,  and  such  municipal  franchise  alone  was 
mtended  to  be  asaeesed,  where  the  tax  roll  de- 
scribed the  property  as  the  franchise  of  the  oor- 
poration  as  granted  by  die  ordioaaoe. 

[Ed,  Note.— For  other  eaaai,  see  Tsxatka, 
Cent  Dig.  t  783.] 

3.  Tazatxoh  <s3>155-PBosmTT  Tadeabli— 
Fbanchise  of  Teleobaph  Cohpant. 
B.  A  G.  Comp.  {  ^7,  provides  that  all  tax- 
es shall  be  assessed  on  property  in  equal  and  ra- 
table proportion  and  aU  property,  real  and  per- 
sonal, not  expressly  exempted  ^all  be  subject 
to  taxation.  L.  O.  U  J  3542,  enacted  under  the 
initiative  power  in  1906,  provides  that  every 
telegraph  company  dmng  business  in  the  state 
shall  pay  a  license  of  2  per  cent,  on  the  grosR 
receipts  received  wiUiin  uie  state,  but  does  not 
provide  that  the  license  shall  be  In  lieu  of  any 


or  all  other  taxes.  L.  O.  L.  I  36S2,  enacted 
^  ■  "        190T,  p.  497),  but 

not  to  go  into  effect  until  March  1,  1908,  pto^ 


February  23,  1907  (Laws 


vides  that  the  tenns  "land,"  "real  estate,"  and 
"real  property"  shall  be  construed  to  include 
the  land  itself,  and  all  appurtenances  and  all 
franchises  and  prfvUeges  granted  to  any  person 
or  corporation  other  than  the  right  to  be  a 
corporation.  Held,  that  pricw  to  1908,  the  fran- 
chise of  a  telegraph  company  given  by  a  city 
ordinance  to  maintain  its  poles  and  wires  on  the 
city  streets  was  not  taxable,  bnt  such  fEancUse 
Vss  taxable  under  that  act  for  the  year  1908  and 
subsequent  years. 

[Ed.  Note.-~For  odier  eases,  we  Tanthm, 
Cent  Dig.  1  276.] 

4.  Taxation  ^s9276— Srrus  fob  Taxatioh— 

■  FbANCHISB— FOBBIGN  COBPOBATION. 

A  franchise  to  msintain  telegraph  lines 
along  citj  streets  grsnted  by  a  city  ordinance 
to  a  foreign  corporation  can  be  treated  as  hav- 
ing a  situs  for  taxation  within  the  county  In 
which  the  city  grantlDg  it  was  situated. 

[Ed.  Note.— SV>r  other  cases,  see  Taxation,  - 
Gent  Dig.  H  468, 466-468.] 

6.  OouHEBCB  «s»74— Taxation  «s»1S5— Pbop- 

EBTT    TaXABLB  —  TEI^OBAPH    FBANCHISE  — 

Intebstatk  Couuebce  ~  Ofbbatxon  Undeb 

Act  of  Conobess. 
A.  telegraph  company  engaged  in  interstate 
commerce  and  having  a  franchise  under  Act 
Cong.  July  24,  1866,  to  maintain  its  lines  along 
military  and  post  roads  may  neverthdess  be 
taxed  on  its  municipal  franchise  to  maintain 
lines  along  a  dty's  streets. 

[Ed.  Note.— For  other  eases,  see  Oomnmce. 
Cent  Dig.  ||  96, 124-133 ;  Taxation,  Cent  Dig. 
S  275.] 

6.  Taxation  <^609~  Assessment  — Vai.ita- 
Tio»  of  Fbanchise— Bight  to  Object. 
A  telegraph  company  cannot  object  in  a  suit 
to  restrain  ctdleetloo  of  a  tax  on  its  franchise 

that  the  valuation  was  arbitrarily  fixed,  where 
It  did  not  seek  a  reduction  of  the  assessment 
under  the  provisions  of  L.  O.  U  H  3609,  3613. 

[Ed.  Note.— For  other  cases,  see  nuution. 
Cent  Dig.  S  1243.] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County ;  0.  U.  Gantenbeln, 
Judge. 

Suit  by  the  Western  Union  Telegraph  Com- 
pany against  T.  M.  Hurlburt,  Sheriff  and  ex 
officio  Tax  Collector  for  Multnomah  County. 
Decree  for  complainant  and  defendant  ap- 
peals. Decree  modified  and  affirmed  In  part 

This  la  a  suit  by  the  Western  Union 
^rapb  Company  acalnst  T.  M.  Hurlburt  to 
enj(dn  the  collection  of  an  alleged  tax.  The 
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came,  being  at  imm,  was  tried,  and  flndlngs 
(tf  tect  were  nutde  to  tbe  effect  that  the 
Idalntlff  la  a  cori>oration  and  was  organized 
under  tttis  laws  of  tbe  state  of  New  York  as 
a  common  carrier  to  transport  messages  by 
electric  wlrea,  wbereby  slgnala  are  used  to 
repreesit  the  letters  of  Oib  alpbabet;  that 
on  June  8,  1867,  the  plaintlfF  duly  accepted 
tbe  provisions  of  tiie  act  of  Congress  of 
July  24,  1866  (U-  S.  Ber.  Stat  S  et 
seq.  [U.  8.  Gomp.  St  1913,  |  10072  et  seq.l) 
and  pursuant  thereto  constructed,  maintain- 
ed, and  (^erated  upon  public  roads  and 
highways  in  every  state,  territory,  and  dis- 
trict in  the  TJnltM  States  and  in  Portland, 
Or.,  telegraph  lines  for  the  dispatch  of  do- 
mestic and  interstate  business ;  that  in  each 
of  the  years  1906,  1007.  1908,  and  1009  the 
plaintiff's  entire  tai^ble  pn^terty  in  Multno- 
■mah  county,  Or.,  was  assessed  as  Ibllows: 
"Machinery  and  equipment  $8,900;  money, 
notes,  and  acconnts,  f  1,S00 ;  fumltUre,  $600 ; 
lines  of  irire.  $22,306" — amounting  to  $28.- 
395.  and  all  taxes  levied  thereon  have  been 
paid;  that  on  November  7,  1803,  the  pro- 
visions of  ordinance  No.  8419  of  the  dty  of 
Portland  were  accepted  by  the  plaintiff, 
whereby  It  was  authorized  to  nse  the  streets, 
alleys,  and  pnbllc  places  of  that  municipality 
In  which  to  set  up  Its  telegraph  poles  and  to 
string  thereon  wires  necessary  for  the  trans- 
action of  its  business ;  tliat,  complying  with 
the  provisions  of  Ordinance  No.  11784  of 
that  city,  approved  September  27.  1900,  the 
plalotlff  paid  quarterly  a  license  tax  of  $7G ; 
that,  nothwithstandlng  such  payments,  the 
assessor  of  Multnomah  county,  during  each 
of  the  years  last  mentioned,  pretended  to  as- 
sess to.  the  plaintiff  "all  franchise,  right,  priv- 
ilege, and  grant,  as  granted  by  ordinance  No. 
8419.  City  of  Portland,"  and  arbitrarily  plac- 
ed thereon  an  annual  valuation  of  $15,000; 
that  the  county  court  of  that  county  an- 
nually claimed  to  levy  on  such  assessment 
for  state,  county,  and  other  general  purposes 
taxes  which  with  the  penalties  thereon  are 
for  the  year  1906,  $403,  for  1907,  $384.40, 
for  1908,  $435,  and  for  1909,  $359.10,  amount- 
ing to  $1,531.50;  that  there  were  attached 
to  the  tax  rolls  warrants,  which  were  di- 
rected and  delivered  to  the  defendant  as 
sheriff  and  ex  officio  tax  collector  of  that 
county,  commanding  him  to  enforce  the  pay- 
ment of  such  sums  by  levying  upon  and  sell- 
ing tbe  plaintiffs  franchise  and  other  prop- 
erty. As  conclusions  of  law  the  court  fur- 
ther found  that,  pursuant  to  the  act  of  Con- 
gress of  July  24,  1866,  tbe  plaintiff  had  con- 
structed, maintained,  and  operated  its  tele< 
graph  poles  and  wires  In  the  city  of  Portland, 
that  during  the  years  particularly  designated 
the  attempted  assessment  and  taxatl<ni  of  the 
plalDtitrs  franchise  was  unconstitutional  and 
void,  and  fliat  Uie  prayer  of  the  complaint 
should  be  granted.  A  decree  liavlng  been  ren- 
dered in  accordance  with  these  findings,  the 
defendant  aweala. 


Samuel  H.  Pteree,  of  Portland  (Walter  H. 
Evans,  Dlst  Atty.,  of  PorUand,  on  tbe  brief), 
for  appellant  Hall  S.  LoeAc,  of  Portland 
(DtApb,  Malloiy,  Simon  &  Gearln.  of  Port- 
land, on  the  brl^,  for  respondent 

MOOEB,  J.  (after  stating  the  facts  as 
above).  [1]  The  final  determinatlcHi  brought 
up  for  review  was  predicated  upon  die  theory 
that  the  tax  complained  of  was  attempted 
to  be  levied  iv>on  the  federal  franchise  grant- 
ed to  the  plaintiff,  that  the  exaction,  If  en- 
forced, would  interfere  with  tbe  rl^t  to 
transect  interstate  telegrmdilc  business,  and 
for  that  reason  tbe  pecuniary  cimtributlon  to 
the  public  bnrdoi  so  demanded  violated  the 
commerce  clause  of  the  Constitution  of  the 
United  States.  A  "frandilse"  is  a  right  or 
privilege  granted  to  a  person  or  corporation 
by  the  govenunent  or  a  state  either  directly 
or  indirectly.  3  Words  and  Phrases,  2931 ; 
Oregon  v.  Pmrtland  Gen.  Elec.  Oa,  62  Or. 
502,  526.  96  Pae.  722,  OS  Pac  160;  Noe  v. 
Mayor,  etc.,  128  Tenu.  36%  161  S.  W.  486, 
Ann.  das.  1915C,  241 :  Peoide  ez  rel.  t.  Unifm 
Gas.  etc..  Co.,  254  HL  S95.  96  N.  E.  763,  Ann. 
Cas.  1916B,  201.  The  right  thus  granted  to  an 
artlflclB]  persw  m  legal  ^tlty  to  be  a  corpora- 
tion is  known  as  its  primary  franchise.  The 
authority  so  conferred  upon  the  cxnporation 
by  some  sovereign  power  to  transact  a  par- 
ticular bnstnees  or  to  ^  a  acteclfied  act  Is 
designated  as  Its  secondary  franchise.  Joyce, 
Franchises,  f  8 ;  Jcmes,  Tel^raph  and  Tele- 
phone C<Mnpanies,  §  45. 

[2]  The  plaintiff's  primary  franchise,  <»  its 
right  to  be  a  corporation,  was  granted  by  the 
state  of  New  YoA.  A  juirt  of  Its  secondary 
franchise,  or  the  ri^t  to  construct,  main- 
tain, and  o^ata  telegraph '  lines  over  and 
along  the  military  or  post  roads  of  the  Unit- 
ed States,  was  granted  by  general  govern- 
ment  Subdivision  84  of  sectlai  87  of  chap- 
ter T  (Ht  the  charter  of  the  dty  of  Portland, 
which  clause  was  In  force  when  Ordinance 
No.  8410  of  that  munli^^lty  was  enacted, 
empowered  Its  council — 
"to  allow,  authorize,  provide  for  and  regulate 
tbe  erection,  maintenance  and  removal  of  tele- 
graph •  •  •  poles,  wires  and  cables  ♦  •  • 
upon  or  over  the  streets,  alleys,  or  public  parks 
and  public  grounds  of  said  city."  Iaws  Or. 
1891,  p.  807. 

It  will  thus  ba  noted  that  by  an  ezi^css 
delegation  of  legislatlTe  power  the  rl^t  to 
place  in  the  streets  and  alleys  of  Portland, 
Or.,  p<des  and  to  snspeaid  tlieretm  the  neces- 
sary telegraph  wires  to  be  used  to  transmit 
local  and  Interstate  messages  was  granted  to 
the  tdalntlff  by  authority  of  the  state  q£  Ore- 
gon, and  thereby  became  another  secondary 
special  franchise.  Portland  v.  Portland  By., 
L.  ft  P.  Co.,  80  Or.  271,  156  Pac.  1068.  In 
People  OE  ret  v.  Union  Gas,  etc.,  Co.,  254  111. 
39S,  98  N.  a  768,  Ann.  Gas.  1916B.  201,  it  was 
.ruled  that  penulssion  given  by  a  city  ordi- 
nance for  the  ezerdae  ot  a  corporate  fran- 
chise within  the  dty  was  a  "Ueense,"  and  not 
a  ^ancblse.   In  the  notes  to  that  case,  at 
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page  211  of  Ann.  Cas.  1916B;  In'  dtlng  an- 
tborltles  malntoiolng  a'  dlff^ent  view,  it  la 
said: 

"In  many  jarisdietions  a  grant  by  a  mTiuici- 
pality  to  a  cornoratimi  of  toe  right  to  use  the 
streets  for  water,  gas,  tranaportation,  or  other 
public  service  purpose  has  been  held  to  ccmsti- 
tute  a  franchise  and  not  a  mere  license." 

It  1b  beUered  the  txeerpt  bo  repeated  ex- 
presses the  ODTtect  nde  to  be  applied  In  sa<^ 
cases,  and  by  Invoking  the  maxim,  "qnl  fadt 
per  elimn  fftdt  per  se,"  it  necenarily  followfl 
that  a  permUNBlOk  given  by  mnnidpa]  ordl- 
nanoe  to  a  private  oorporation  to  ^nrelse 
some  special  privilege  within  the  dty,  porso- 
ant  to  an  express  delegation  of  l^ibdatlve 
anttUHrity,  is  a  grant  by  the  state  whereby  tlie 
right  conferMd  becomes  a  f^andilse,  and  not 
a  license. 

That  the  assessor  of  Multnomah  county 
undertoc^  to  appraise  the  seconda^  q;>edal 
franchise  granted  by  thg  municipal  ordinance 
as  an  agent  of  the  state,  and  not  the  federal 
frandilse  given  by  the  act  of  Gmgress,  is  evi- 
denced by  ttie  description  ct  the  proper^  set 
forth  in  flie  tax  roll  as  "aU  frandilse,  right, 
privilege,  and  grant,  aa  granted  by  Ordinance 
Na  8419,  dty  of  Portland." 

[8]  The  qnestlona  to  be  considered  are 
vrbether  such  pnqperty  when  used  as  a  nmns 
of  transporting  local  and  interstate  telegraph- 
ic messages  can  be  legally  taxed,  and,  If  so. 
has  the  burden  been  proi>erIy  imposed?  Gon- 
fdderlng  these  inquiries  in  inverse  order,  the 
statute  In  force  nntll  1907  contained  a  danse 
as  follows: 

"All  taxes  for  the  support  of  the  government 
of  this  state  shall  be  a&sesaed  oa  propert?  hi 
egnal  and  ratable  proportion,  and  all  property, 
real  and  personal,  within  this  state,  not  express- 
ly exempted  therefrom,  shall  be  aubject  to  taxa- 
tion in  the  manner  provided  by  law."  B.  ft  O. 
Comp.  S  3037. 

By  an  exerdse  of  the  initiative  power  a 
statute  was  duly  enacted  June  4,  1800.  and 
went  Into  dtect  21  days  thereafter.  The  act 
provides: 

'TThat  •  •  ♦  every  telegraph  company  or 
corporation  doing  business  in  this  state,  shall 
pay  to  the  stete  of  Oregon  a  license  of  two  (2) 
per  centum  upon  the  gross  receipts  of  such  com- 
pany or  corporation  received  In  this  state ; 
'wbich  license  shall  be  paid  annually  by  such 
company  or  corporation  to  the  treasurer  of  thle 
Stete."  L.O.  L.  S8S40. 

'That  any  person  or  persona,  lolnt  stock  'com- 
|Mny,  or  corpora tion,  wherever  organized  or 
incorporated,  when  engaged  in  the  business  of 
transmitting  to,  from,  through,  or  in  this  state, 
telegraph  messages,  shall  be  deemed  to  be  a 
telegraph  company."  Id.  |  S642. 

This  act,  however,  does  not  provide  that 
the  license  thus  exacted  shall  be  in  lien  of 
any  or  all  other  taxes. 

The  ^w  regulating  aasessments  and  tan- 
tlon  was  amended  February  2S,  1007,  and  the 
material  parte  thereto  which  were  in  force 
■when  the  taxes  herein  were  undertek^  to  be 
levied  r^d: 

"The  terms  land,  real  estate,  and  real  proper- 
ty, as  used  in  this  act,  shall  be  coDstniea  to  in- 
clude the  land  itself  •  *  •  and  all  rigbto  and 
privil^es  thereto  belonging  or  in  any  wise  ap- 
pertelning;  and  all  franchises  and  privil^es 
granted  by  or  pursuant  to  any  law  of  this  stete, 


or  munidpal  ordinance  or  resolotitm.  owned  or 
used  by  any  person  or  corporation,  other  than 
the  right  to  be  a  corporation."  Id.  |  3562. 

That  stetnte  did  not  go  Into  eflfect  until 

1908.  Laws  Or.  1907.  p.  41^.  Prior  to 
the  year  last  named  the  taxes  attempted  to 
be  levied  upcm  the  plaintiff's  secondary  spe- 
cial franchise,  to  put  up  and  maintain  In  the 
highways  of  Portland,  Or.,  poles  and  wires, 
seem  to  have  been  based  upon  ah  assessment 
of  the  munidpal  grant  of  such  special  privi- 
lege, which,  under  the  general  legal  prindple 
applicable  to  sudi  cases,  was  treated  as  an  in- 
corporeal hereditament  Oregon  v.  FOTtland 
Elec.  Ca,  62  Or.  502,  526,  96  Paa  722.  98  Pac 
160;  Enfleld  T.  B.  Co.  v.  Hartford,  etc..  R. 
Co.,  17  Conn.  40.  42  Am.  Dec,  716,  722;  Glbbs 
V.  Drew,  16  Fla.  147,  26  Am.  Rep.  700.  701. 

"Corporate- franchises,"  says  Mr.  Justice  Clif- 
ford, in  Society  for  Savings  v.  Coite.  6  WalL 
584,  18  L.  Ed.  897,  "are  legal  estetes  vested  ia 
the  oorpotatiaa  Itadf  as  aoou  as  it  is  in  essa.** 

In  a  note  to  the  caae  <»f  ZiOnlsvlUe  T,  W. 
€o;  T.  Onnmonwealth*  106  Ky.  lOS,      8.  W. 

1909,  57  L.  B.  A.  88.  It  is  obesrved: 

"THiere  Is  almost  a  concensns  of  opinion  Aat 
corporate  franduses  are  property"'— dting  in 

support  thereof  many  cases. 

At  page  38  of  such  notes,  in  57  U  B.  A.,  it 
is  further  remarked: 
"In  general  corporate  frandiises  are  texabl& 

•  •  •  Ah  much  so  as  any  other  property. 

*  *  *  Corporate  franchises  are  taxable  under 
a  statute  requiring  all  property  in  the  state  not 
exempt  to  be  taxed.  *  *  *  And  notwithstanding 
no  method  of  ascertaining  their  value  or  levring 
the  tax  thereon  has  been  prescribed  by  the  Leg- 
islature." 

At  page  39  (tf  the  notes  r^Snrted  to,  bow- 
ever.  It  la  said: 

"WhHi  the  taxing  sUtntes  do  not  indnde  cor- 
porate franchises  among  the  subjecte  of  teza- 
tion,  a  tax  tiierera  Is  void.** 

If  the  legal  prindple  set  ft>rth  in  the  latter 
excerpt  states  the  correct  rule,  the  tax  at- 
tempted to  be  levied  upon  the  plalntifTs  seo 
tmdary  mwdal  franchise  for  the  years  1906 
and  1907,  amoontlng,  with  the  penalties 
thereon,  to  $787^  is  invalid,  for  the  stetute 
first  dedarlng  that  firandiises  granted  to  or 
used  by  any  corpoiatl(m  In  tide  stete  should 
be  classed  under  the  terms  "land,  real  estete, 
and  real  property"  (section  8562,  L.  O.  Ia)  did 
□ot  go  into  effect  nntll  Mardi  1,  1908,  when 
assessmente  for  that  year  were  required  to  be 
made.  Laws  Or.  1907,  p.  497.  The  case  of 
Oregon  v.  Padflc  Stetes  Tel.  &  TeL  Co.,  53 
Or.  162,  99  Pac.  427,  is  not  determlnatlTe  of 
this  suit,  for  that  cause  was  an  actifm  to  re> 
cover  2  per  cent  of  the  defendant's  gross  re- 
ceipto  for  the  year  1906,  under  Uie  provisloas 
of  the  Initiative  act  adopted  June  4,  190& 
O.  I  3540.  In  referring  to  the  dedsioa 
rendered  in  that  case  Mr.  Justice  Hariti,  in 
Portland  v.  Portland  By.,  L.  &  P.  Co..  90 
Or.  271.  302, 156  Pac.  1058, 1068,  sajs: 

"NotwithstandinE  the  language  employed  in 
Oregon  v.  Pacific  StetcB  Tel.  &  TeL  Co.,  53  Or. 
162,  09  Pac.  427.  the  tax  provided  for  by  the 
state  law  was  not  necessarily  laid  on  franchises." 

It  is  believed  that,  since  the  act  of  Fel>- 
ruaiy  2^  1907,  which  first  dasslfled  a  fnua- 
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'  "It  H  not  organtsed  under  the  laws  of  ibe  state 
of  California,  and  has  derlrcd  no  franehiae  there- 
from." 

In  California  r.  Central  P.  B,  Go^  127  IT. 
S.  1.  40.  8  Saik.  Ot  1073.  1060,  82  L.  Bd.  IMK 
an  attempt  was  made  to  tax  a  federal  fean- 
dilse,  and  In  deciding  the  case  Mt.  Justice 
Bradley,  weaking  for  the  oonrt  aays: 

"Asramin^,  then,  that  the  Central  Pacific 
Railroad  Company  has  received  the  Important 
franchiaeB  referred  to  by  icrant  of  the  United 
States,  the  qneotion  arises  vhether  they  are  le- 
gitimate subjects  of  taxation  by  the  state.  They 
were  granted  to  the  company  for  national  pur- 
poses and  to  sabserre  national  ends.  It  seems 
very  clear  that  the  state  of  California  can  nei- 
ther take  them  away,  nor  destroy  nor  abridge 
them,  nor  cripple  them  by  onerous  burdens. 
Can  it  tax  them?  It  may  undoubtedly  tax  out- 
Bide  visible  property  of  the  company,  ^tuated 
within  the  state.  That  is  a  different  thing.  But 
may  it  tax  franchises  which  are  the  xrant  of  the 
United  States?  In  oar  iudgment,  it  cannot." 

The  reter«u»  in  that  case  t»  "visible  pn^ 
ertT**  was  piere  oMter,  stnoe  that  quesdoa 
was  not  InTDlTed. 

[I]  The  valuation  of  the  plaintliTs  munici- 
pal special  francfatae  as  fixed  by  the  assessor 
was  arbttzBiy,  and  not  d^iendent  upon  any 
comparison  whaterer  with  other  property. 
But,  however  this  may  be,  the  idaintlff  eoold 
hare  petitioned  the  county  board  tO.  equaliza- 
tion for  the  reduction  of  its  assessmoat  of 
audi  fraudiisfc  L.  O.  |  8600.  If  the  re- 
lief so  soQght  had  ]iem  denied,  an  appeal 
frwn  8Q6h  BUi^oeea  action  could  have  been 
taken  to  the  circuit  court  for  Multnomah 
county.  Id.  }  3613.  Not  having  d(me  so, 
it  is  mm  too  late  to  diminish  the  valuation 
so  placed  upon  the  pUdntlfPs  property.  A 
statute  ooacted  February  24,  1900,  created  a 
board  of  state  tax  etnunlsrionefs  and  antbor* 
Ized  ttiat  body  to  assess  corporate  franddses, 
but  the  performance  of  that  duty  was  post- 
poned untU  March  1,  1910  (Laws  Or.  1900, 
c.  218,  i  48),  BO  that  the  appraismnent  honln 
for  the  year  1900  could  not  have  been  made 

swOi  board,  and  for  ttat  reawm  the  assesa- 
ment  was  fixed  the  assessw  ot  Multnnnah 
conn^.  The  tax  and  th«  penalties  thereon 
for  the  years  1906  and  1909,  amounting  to 
¥794.10,  will  rionain  as  tdiarges  against  the 
plaintiff,  which  sum  may  be  collected  by 
seizure  and  sale     Its  property. 

The  decree  will  th^efore  be  modified  as  to 
the  taxes  last  referred  to,  but  affirmed  as  to 
the  taxes  for  the  years  1006  and  1907. 


as  real  property  and  subject  to  assead- 
and  taxatl<m,  did  not  go  Into  effect 
March  1,  1908,  that  statute  in  respect 
h  dasslflcatlon  was  not  the  recognition 
re-exlstlng  right  In  this  state,  but  the 
1  of  another  divIMon  of  property;  and, 
>eliig  so,  th«  taxes  attempted  to  be 
upon  the  plaintiff's  special  franchise 
3  years  1906  and  1907  are  void, 
rhe  burdens  imposed,  however,  for  the 
1908  and  1909  are  predicated  upon  an 
isemeait  made  by  the  county  assesses 
iltncmah  county,  Or.,  in  order  to  raise 
le  for  governm^tal  purposes,  and  the 
ilorem  tax  based  thereon  is  a  legal 
I  against  the  plaintiff's  special  fran- 
granted  by  the  dty  of  Portland  pur- 
to  l^^lative  authority,  whidi  right  Is 
ered  and  treated  as  properly  having  a 
In  that  county.  Portland  v.  Portland 
^  &  P.  Co..  80  Or.  271,  288,  U6 

Notwithstanding  the  plalntitf  is  co- 
in Interstate  commerce,  Its  property 
I  the  state  of  Oregon,  Including  Its  seo- 
7  municipal  special  franchise,  is  snb- 
>  assessment  and  taxation.  Society  for 
IS  v.  Colte,  6  Wall.  594,  006,  18  L  Ed. 
In  Western  Union  Tel.  Oo.  y.  Massa- 
ts.  125  U.  S.  530,  548,  8  Sap.  Ct  961, 
Ed.  790,  Mr.  Justice  Miller,  referring 
act  of  Congress  of  July  24,  1866,  says: 
s,  however,  is  merely  a  permissive  statute, 
lere  is  no  expression  In  it  which  Implies 
his  permissiott  to  extend  its  lines  along 
not  built  or  owned  by  the  United  States, 
■ic  and  under  navigable  'streams,  or  over 
B  not  built  or  owned  by  the  federal  govem- 
carries  with  it  any  exemption  from  the 
ry  burdens  of  taxation.  *  *  *  It  nev- 
Id  have  l>een  intended  b^  the  Congress  of 
aited  States,  in  conferring  upon  a  corpo- 
of  one  state  the  authority  to  enter  the 
>ry  of  any  otiier  state  and  erect  Its  poles 
nes  therein,  to  establish  the  proposition 
uch  a  compeny  owed  no  obedience  to  the 
f  the  state  into  which  it  thus  entered,  and 
ader  no  obligation  to  pay  its  fair  propor- 
:  the  taxes  necessary  to  its  support*^ 

too,  in  Atlantic,  etc.,  Oa  v.  ^lladel- 
190  U.  S.  160, 163,  28  Sup.  Ct  817,  818, 
Ed.  ye^,  Mr.  Justice  Brewer,  dlscns^g 
abject,  remarks: 

e  franchise  of  a  corporation,  although  that 
lise  is  the  business  of  interstate  commerce, 
ft  part  of  its  property,  subject  to  state  tax- 
providmcat  least  the  franchise  Is  not  de- 
from  the  United  States." 

San  Ifrancisco  v.  Western  Uniw  Tel. 
6  CaL  140,  81  Pac.  10,  17  I*  B^  A.  301, 
jadnote  reads: 

state  tax  on  the  franchise  of  a  telwaph 
jiy  which  has  accepted  the  proviaione  of 
;t  of  CoofresB  of  Jnly  24,  1866,  providing 
id]  and  m  the.  constrnction  of  tdegrapE 
and  for  securing  to  the  government  t^e 
:  the  same  for  postal,  military,  and  other 
is  void  as  an  attempt  to  tax  an  in- 
ent  of  the  general  government."  ' 

doclding  that  case  Mr.  Justice  McFar- 
referring  to  the  defendant,  quotes  from 
omplaint  as  foUows: 


McBRIDE,  O.  J.,  and  BEAN  and  Mc- 
OAaCANT,  JJ..  concur. 


COBVAU^S  &  A.  B.  R.  CO.  r.'POBTLAKD, 

E.  &  E.  RT.  00. 
(Suiveme  Court  of  Oregon.    April  8,  1917.) 

1.  Railboaos  <3=»129(2) — Sale— AssioiTMENT 
OF  Contract, 
Where  a  railroad  company  which  had  made 
a  contract  with  a  lumber  company  to  construct 
an  extension  of  a  spar  to  a  certiiin  point  to  en- 
able the  lumber  company  to  transport  its 
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before  the  time  for  th«  cmnpletiim  of  vach  ez- 
tensioD,  sold  awl  conveyed  to  another  railroad 
company  its  railroad  with  all  other  property 
real  and  personal,  contracts,  rights,  etc.,  and 
the  purchaser  accepted  the  conveyance  and  com* 
menced  the  constrtictioii  of  the  ezteoaion,  that 
conveyanoa,  when  conatmed  In  the  li^ht  of  the 
aituation  of  the  parties  which  prevented  the  ven- 
dor from  performing  the  contract  and  conferred 
the  benefits  thereof  on  the  purdiaser,  assigBed 
the  contract  for  the  eztensicm  to  the  purchaser, 
and  imposed  on  it  the  obligation  to  perform  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  400.] 

2.  Etidencb  ^»448— Pabol  Etioencb— Cok- 

8TEUCTI0K  OP  DBED— SITUATION  OF  PABTIE& 

To  constrne  a  deed,  the  court  should  be  put 
in  the  position  of  the  parties,  and  if  Uie  deed 
is  amloguouB,  It  may  h«  shown  by  parol  how  the 
parties  understood  u,  and  dealt  with  the  aabject 

thereof. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  »  1096,  1007.] 

3.  Contracts  «=»147(3)— Conbtbuction— In- 

TKNTION  OF  PaBTIBS— ENTIBB  InSTBCUBNTB. 
In  ctmstruing  contracts  the  object  is  to  ar- 
rive at  the  intention  of  the  parties  as  expressed 
in  the  entire  instrument. 

[Ed.  Note.~For  other  cases,  see  Contracts, 
Cent  Dig.  IS  780.  748.] 

4.  AaSIQNlCBNTS  GOHTBACTS— PeBSON- 

Ai,  RBijiTioN— Consent  or  Otheb  Pabttt. 
A  contract  by  a  railroad  to  construct  a  spar 
for  the  use  of  a  lumber  company  is  one  whidi 
necessarily  must  be  performed  by  a  large  num- 
ber of  men,  and  in  which,  therefore,  there  is  no 
element  of  personal  relationship,  so  that  the  con- 
tract may  be  assigned  to  a  purchaser  of  the 
railroad  either  with  or  without  the  consent  of 
the  lumber  company. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  ||  28-81.] 

5.  AsBiaiTiiEHTs  «=s>18— Rights  of  Pabties— 
Assignment. 

A  contract  is  generaUy  assignable  nnless  as- 
signinent  is  forUdden  by  public  policy  or  by  the 
contract  itself,  or  unless  its  provisions  show  that 
one  of  the  parties  reposed  a  personal  confidence 
in  the  other  which  he  would  not  have  been  will- 
ing to  repoee  in  another  person. 

[Ed.  Note. — For  other  cases,  see  Assigiiaients, 
Cent  Dig.  U  25-27.] 

6.  Railboads  ^12SK5)— Sale— Liabilttt  of 

PuBCHABEB— AsaiONBD  CONTBAQT. 
Where  a  railroad  company  assigned  to  a  pur- 
chaser of  its  road  a  contract  for  the  construc- 
tion of  a  spur  for  a  lumber  company,  which  the 
purchaser  was  bound  to  perform,  the  assignor 
can  recover  from  the  purchaser  the  damages  it 
baa  sustained  by  the  fitter's  failure  to  perform 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  898,  408.] 

7.  AflBIGNMENTS  e=>71  —  LlABILITT  OF  AS- 
SIOIfEE. 

The  assignment  of  a  contract  operates  not 
merely  as  an  assignment  of  tiie  moneys  there- 
after to  be  earned,  bat  of  the  v/hcie  contract 
with  its  obligatioDS  and  burdena. 

[Ea.  Note.— t^D^  otiier  cases,  see  Assignments, 
Cent  Dig.  H  130-138.] 

&  ASSieNHEHTS  «a»114  —  LXABILlTT  OF  AS- 
axONOB. 

The  assignment  of  a  contract  does  not  di»- 
charge  the  assignor  frnn  his  original  undertak- 
ing. 

[Ed.  Note.— For  other  cases,  see  Aasignments, 

Cent  Dig.  |  192.] 


[9.  JUDQUENT  4=3688— GonCLUSITKIfES»-A«- 
SIGNOB  AND  ASSIONEE. 
A  judgment  for  breach  of  a  contract  to 
construct  a  railroad  spur  wUch  contract  bad 
been  assigned  to  the  purchaser  of  the  railiotd 
is  conclusive  against  the  purchaser  as  to  the 
validity  of  the  contract  its  breach,  and  the 
damages  suffered  by  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Jodgment 
Cent  Dig.  {  1206.] 

McOamant  and  Burnett,  JJ.,  dissenting. 

In  Banc.  Atv>eal  from  Circuit  Court,  Molt- 
nomab  County;  0.  U.  Oantoib^  Judge. 

Action  by  the  GorralUs  &  Alsea  Rivw  Rail- 
road Company  against  the  PwUand,  Eugene 
&  BastMii  Railway  Company.  Jndg^cnt  tot 
the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  an  action  bronght  the  plaiotUt 
against  the  defendant  to  recover  damages  for 
the  breach  of  a  contract ,  Tb»  cause  was 
tried  to  the  court  and  Jury  and  a  verdict  ren- 
dered in  favcMT  ot  plaintifl  Ua  919309,  and 
¥500  attcvncv's  feeo.  From  a  resnilting  Judg- 
ment, defendant  a]n;»eals. 

riaintltr  aUeges  In  effect  that  on  April  17. 
1911,  and  for  some  time  prior  thereto,  it  own- 
ed and  operated  a  railroad  line  from  Cor- 
valUs  to  Afonroe,  and  also  owned  cwtain  rail- 
way equipment,  rolling  stoc^,  real  and  per- 
Boaa.\  property,  rights  of  way,  contracts,  and 
francdilses;  that  among  the  contracts  wu 
one  made  during  the  year  1900  between  the 
plalntifC  and  the  CorvalUs  Lumber  Mannfac- 
taring  Company,  hereafter  to  be  designated 
as  the  Lumber  •Company,  by  the  tenns  of 
whldi  plaintifl  agreed  to  consteoct  a  branch 
line  from  its  main  trai^  aa  or  betoxe  May  15. 
1910,  extending  Into  section  16,  and  also  to 
extend  that  spur  to  a  volnt  within  the  bouna- 
ary  Unas  ot  the  northwest  qaarter  of  sectiw 
20  on  or  before  June  1.  1911,  the  Tjorabee 
Company  to  fumlah  logs  fnou  said  timber  for 
tninapoTtatbm  to  Cwnllia  orer  the  branch 
line  what  ctmstmcted ;  tiiat  about  Uarch  1, 
1011,  \ty  agreement  between  the  plaintiff  and 
the  Lnmlier  Company,  the  time  tot  the  con- 
stmctlon  of  the  branch  line  was  exteu^.  uii- 
tll  Uarch  1, 1912;  and  that  die  plaintiff  con- 
Btmcted  tiie  first  portion  of  this  line  but  nev- 
er conqdeted  the  raoaindar. 

Plaintiff  further  avers  Chat  prior  to  April 
17, 1911,  it  had  entered  Into  negotiations  with 
the  defraidant  company  for  the  sale  to  the  lat- 
ter of  its  railway  Unes,  eqni^ent,  etc,  dur- 
ing whidi  transactioiis  plaintiff  particularly 
called  attention  to  its  oonbact  wltli  the  Lum- 
ber CcHupany  and  to  the  modification  ttaere- 
of ;  that  Ml  April  17,  1911,  a  contract  was 
entered  into  between  tlie  plaintiff  and  d^!aid- 
ant  wlieretqr  the  former  agreed  to  sell  and 
the  latter  to  purchase  all  plaintiff's  railway 
lines,  equlKHnent,  nrtling  atock,  riSbts  of  way, 
contracts,  and  frandiises;  that  Oiereafre*, 
in  June,  1911,  plaintiff  conveyed  Its  said 
pr(q>erties  to  defoidai^  and  the  latter  ae- 
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cepted  the  same' and  altered  ioto  poaseeston 
thereoi!. 

Plaintiff  also  asserts  that  It  was  the  In- 
tezttltm  of  the  parties  In  nmkljDg  the  convey- 
ance of  the  railway  property  that  the  con- 
tract with  the  Lumber  Company  as  modified 
^ould  he  transferred  to  the  defendant,  and 
that  the  latter  should  have  the  benefit  of 
It  and  assume  the  oUlgatlons  Incident  there- 
to, but  that  the  defendant  refused  to  per- 
form the  contract  with  the  Lumber  Company 
or  to  construct  the  branch  Une.  Plaintiff 
claims  that  the  Lumber  Company  at  the  time 
knew  of  the  negotiations  looking  to  the  sale 
to  the  defendant  of  plalntlfTs  entire  railway 
property,  and  that  it  (the  Lumber  Company) 
was  at  all  times  willing  for  the  defendant 
to  purchase  plaintiff's  contract  with  It,  cari^ 
out  the  terms  thereof,  and  build  the  branch 
Uue,  but  that  it  never  released  the  plaintiff 
from  Its  obligation  to  build  that  line;  that 
by  reason  of  the  defendant's  failure  to  com- 
ply with  this  contract  and  construct  a  branch 
Uno  the  Lumber  Company  Instituted  an  ac- 
tion against  the  plaintiff  In  the  circuit  court 
of  the  state  of  Or^n  for  B^ton  county ; 
and  that  such  proceedings  were  had  therein 
tliat  a  Judgment  was  rendered  against  the 
plaintiff  and  in  favor  of  the  Lumber  Company 
for  the  snm  of  $18,000,  with  Interest  at  6 
per  cent  from  the  date  of  release  (December 
It  1913)  and  costs  and  disbursements  in  the 
omoont  of  (124.  In  the  trial  of  this  action  It 
was  also  atlpnlated  that  $500  was  a  reason- 
able expenditure  on  the  part  of  plaintiff  in 
defending  the  case  brought  against  It  by  the 
Lumber  Company.  By  its  answer  the  defend- 
ant admitted  Its  corporate  identity*  but  de- 
nied all  the  remainder  of  the  matters  al- 
leged in  the  complaint-  Afterwards,  at  the 
trial  of  the  cause,  defendant  ain^ded  its 
i^DSwer  by  setting  forth  separately  and  af- 
ftrmatively  that  on  July  20, 1911,  the  plaintiff 
executed  and  delivered  to  it  a  certain  war- 
ranty deed  conveying  to  It,  among  other 
thln^,  the  then  constructed  portion  of  the 
railroad  leading  towards  the  Lumber  Com- 
pany's timber ;  that  the  deed  contained  oth- 
er covenants  of  warranty  whereby  plaintiff 
covenanted  that  it  would  "warrant  and  for- 
ever defoid  the  said  granted  premises  and 
every  part  and  parcel  thereof  against  all 
claims  and  demands  of  any  person  or  persons 
whomsoever" ;  that  by  reason  of  these  cove- 
nants of  warranty  plaintiff  was  estopped 
from  alleging,  asserting,  proving,  or  making 
any  recovery  upon  the  contract  all^ted  in  the 
complaint  to  have  been  In  existence  between 
tbe  plaintiff  and  ttie  Lumber  Company. 

The  rectal  discloses  substantially  the  fol- 
lowing t&cts:  Daring  ttie  year  1900  the  Lum- 
ber Company,  which  was  then  erecting  a  saw- 
mill at  CorvalUs,  purchased  a  large  amount 
of  standing  timber  In  sections  16  and  20  for 
tbe  purpose  of  soi^ying  Its  mill  with  saw- 
logs.  PrevloOB  to  such  pim^ase  there  was 
a.  verbal  agreement  betwerai  It  and  t]ie  plain- 
tiff to  the  efffc-ct  that.  If  it  would  pnrcbass 


the  timber  and  ship  the  Iors  therefrom  over 
plalntlfTs  railroad,  the  latter  would  con- 
.struct  the  necessary  branch  line  to  reach  the 
timber ;  there  being  no  other  means  of  trans- 
porting It.  Before  the  Lumber  Company  com- 
pleted such  purchase  It  insisted' on  a  writing 
from  plaintiff  embodying  the  verbal  agree- 
mmt  blndli^  th^  latter  to  construct  the 
branch  line.  Such  an  instrument  was  execut- 
ed by  the  plaintiff  on  November  4, 1909.  It  is 
In  tbe  form  of  a  bond  executed  under  seal, 
and  binds  the  plaintiff  to  build  a  branch  line 
into  section  16  on  or  before  May  16,  1910, 
and  to  a  point  within  the  boundary  lines  of 
the .  northwest  quarter  of  section  20  on  or 
before  June  1,  1911,  and  to  have  the  same  in 
condition  for  the  tran^rtatlon  of  logs  from 
each  parcel  of  land  within  the  time  specified. 
The  bond  recited  In  effect  that  the  condition 
of  the  obligation  was  that  the  Lumber  Com- 
pany was  at  present  engaged  in  constructing 
and  eQuipplng  a  sawmill  at  the  dty  of  Cor- 
vallls  and  contMnplated  the  purchase  of  cer- 
tain timber  lands  In  Bent<m  county  In  sec- 
tions 16  and  20.  and  that  It  desired  plaintiff 
to  construct  a  railroad  or  branch  or  sirar' 
line  of  railroad  to  its  sawmill  at  Corvallis. 
It  further  recited,  in  substance,  that  plaintiff 
had  befin^  Octobw  1.  1900,  agreed  with  tbe 
Lumber  Company  that,  If  It  would  purchase 
said  timber,  it  would  oniBtmet  this  line  of 
raihroad  Into  sectlonB  10  and  20  along  a  cer- 
tain route  described  In  the  bond,  and  would 
construct  and  extaiA  the  line  as  ttaerdn  In- 
dicated. After  the  execution  and  delivery  oi 
this  bond  to  the  Lnmb»  GtHnpany  It  pnrciias- 
ed  the  timber  on  sections  16  and  20,  and  In 
performance  of  Its  part  of  the  contract  the 
plaintiff  built  the  branch  lUie  Into  section 
16,  and  the  Lumber  Company  cnt  a  large 
part  of  tlw  timbw  thwefrom  and  sMpped  lAe 
same  to  GorralUs  ever  plaintiff's  rallToad. 
Tbe  bond  was  tntroduced  In  evldmce^  Tbe 
agreenumt  to  extend  the  Ume  for  the  butld- 
iog  of  the  branch  line  into  section  20  Is  as 
follows: 

"This  memoranda  agreement  between  Corvallis 
Lumber  Maanfactoring  Company.-aQd  Corvallis 
&  Alsea  Hirer  Railroad  Company,  witneaseth: 

"Whereas,  heretofore,  and  on  or  about  Octo- 
ber 1,  1900,  Stephen  Carver,  the  general  man- 
ager of  the  above  railroad  company,  entered 
into  an.  agreement  with  the  above-named  mann- 
facturiug  company  that  the  said  railroad  com- 
pany would  construct  its  line  of  railroad  or 
branch  or  spur  lines  thereof  across  certain  prop- 
erty purchased  by  the  said  manufacturing  com- 
pany from  one  J.  L.  Hartman  and  wife,  and 
that  they  would  extend  the  said  line  through  tbe 
center  section  16  of  said  property  on  or  be- 
fore May  15, 1910,  and  a  further  extension  to  a 
point  within  the  bounda^  lines  of  tbe  northwest 
quarter  of  said  section  20  on  or  before  June  1, 
1911;  and 

"Whereas,  aald  manufacturing  company  is  not 
in  the  immediate  need  of  said  second  extension, 
and  will  not  need  the  same  prior  to  March  1, 
1912: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises, tbe  said  manufacturing  company  does  here- 
by extend  the  period  for  the  second  extension 
from  Jane  1,  1011,  to  Mardi  1,  1912: 
"Provided,  however,  that  aU  other  conditionB, 
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covenants  and  agreements  mentioned  in  said 
original  contract,  to  which  this  exteDsion  is  to 
become  attached  and  made  a  part  thereof,  shall 
remain  in  full  force  and  effect,  onaltered  ond 
unmodified,  aave  and  except  that  the  time  with- 
in which  the  Moood  extension  of  the  spur  shall 
be  completed  shell  be  March  1,  1912,  in  Uen  of 
Jane  1,  1911. 

"In  witness  whereof  tiie  parties  hereto  have 
hereunto  set  their  hands  and  seala  this  Ist  day 
of  March.  1911." 

Th^  braid  and  agreement  of  modification 
thereof,  Exhibits  C  and  D  herein,  were  In- 
troduced in  evidence  in  the  circuit  court  Id 
the  Benton  county  case. 

After  negotiations  had  been  pending  for 
some  time,  on  April  17, 1911,  the  plaintiff  and 
d^endant  entered  into  a  contract  for  the 
sale  of  the  former's  railroad,  about  31  miles 
In  length,  with  two  branches  known  as  the 
Glenbrook  and  the  Bellfontalne,  together 
with  the  rolling  stock,  equipment,  machinery, 
tools,  and  supplies  and  "all  other  ivoperty 
real  and  personal,  contracts,  rights,  aasets. 
and  franchises  of  whatever  description  and 
wherever  situated  •  •  •  ratcept  Its  fran- 
chise to  be  a  corporation."  The  considera- 
tion was  $410,000,  $25,000  of  which  was  to  be 
paid  in  cash,  and  the  balance  in  deferred 
payments  evidenced  by  notes  of  certain  de- 
nominations to  be  secured  by  mortgage  bonds 
pledged  therefor  as  security  which  were  to 
be  placed  in  the  hands  of  a  trustee  for  that 
purpose.  The  contract  provided  for  an  issue 
ot  bonds  by  the  purchaser  in  the  principal 
sum  of  not  less  than  $S80,000  and  not  more 
than  $1,200,000.   It  also  provided  that: 

"Provision  sball  be  made  so  that  bonds  may  be 
issued  for  exteneions,  additions,  betterments,  or 
improvements  to  such  amount  for  each  addition- 
al mile  of  single  track  railroad  as  the  purchaser 
may  elect,  but  not  exceeding  $25,000  for  each 
suui  mile." 

It  was  stipulated  therein  that  the  Corval- 
lls  &  Alsea  River  Railroad  Company  ahould 
pay  all  claims  against  the  road  up  to  the 
date  of  the  contract,  April  17, 1911.  On  July 
20,  1911,  a  deed  was  executed  by  plaintiff 
conveying  to  defendant  the  property  describ- 
ed In  the  contract.  There  were  several  de- 
tails pertaining  to  the  right  of  way,  etc., 
which  were  not  completed  on  the  part  of  the 
plaintiff  until  about  October  of  that  year. 
About  October  17th  a  copy  of  the  bcmd  with 
tbe  Lumber  Company  was  delivered  to  de- 
fendant When  the  sale  was  made,  accord- 
ing to  the  agreement  with  tbe  Lumber  Com- 
pany, there  remained  to  be  ccMistructed  an 
extension  of  about  three-fourtha  of  a  mile  in 
a  direct  line,  but  on  account  of  the  contour 
of  the  land  a  construction  of  twice  that  dis- 
tance or  more  was  necessitated  to  reach  the 
timber  in  section  20.  Plaintiff  asserts  that 
the  defendant  accepted  the  contract  to  con- 
struct the  extension  and  assumed  and  agreed 
to  perform  it.  It  appears  tliat  the  Portland, 
Eugene  A  Eastern  Railway  Company,  the  de- 
fendant, did  commence  the  perfornmnce  of 
the  contract  by  assembling  men  and  materi- 
als on  the  right  of  way,  making  surveys, 
erectinK  tHmkbouses,  and  doing  some  work 


deartag  the  right  of  way.  It  also  coostmct- 
ed  or  changed  a  siding  and  hauled  some  of 
the  timber  for  the  Lumber  Company  from 
section  16.  Thereafter  It  abandoned  the 
work  and  refused  to  construct  the  line  into 
section  20.  Duriiig  the  negotiations  for  the 
sale  of  the  road  the  officer  of  the  plalntitE 
showed  Mr.  O'Connor,  who  was  representing 
tbe  defendant  in  the  transactions,  where  the 
railroad  extension  was  to  be  built,  and  where 
they  expected  to  build  it  to  carry  out  the 
contract  with  the  Lumber  Company.  The 
latter  company  was  unsuccessful  in  attempt- 
ing to  get  the  defendant  to  complete  the  line, 
and  brought  an  action  against  the  plaintiff 
In  tbe  circuit  court  of  Benton  county  for 
damages  fbr  failure  to  construct  the  line  into 
section  20,  claiming  that,  while  It  was  wUling 
for  the  defendant  to  build  the  line,  It  had 
never  released  plaintiff  from  Its  contract  to 
ibulld  the  same.  Immediately  upon  being 
sued  plaintiff  gave  defendant  notice  to  de- 
fend, and  informed  and  adrlsed  It: 

"That  in  the  event  the  Oorvallis  ft  Alsea  River 
Railway  Company  suffers  any  damafte  by  virtue 
of  this  suit  we  shall  htM  the  Portland,  i::a- 
gene  &  Eastern  Bailway  Company  r«ponaibIe." 

The  notice  was  Ignored  by  tbe  defeiidBnt 
Plaintiff  engaged  reputable  counsel  and  de- 
fended the  suit  In  good  faith  to  the  beat  of 
Its  ability,  with  the  result  that  the  Lumber 
Company  recovered  a  Jndgmrat  against  it 
for  $18,124  for  failure  to  buUd  the  branch 
line  Into  section  20.  Plaintiff,  paid  the  Judg- 
ment, and  thereafter  instituted  this  action. 
The  record  of  the  judgment  in  the  Benton 
county  case  was  introduced  In  evidence. 

Ralph  E.  Mbody,  of  Portland  (Wm.  D,  Fen- 
ton,  John  P.  Rellly,  and  Paul  P.  Farrens,  all 
of  Portland,  oa  the  brief),  for  appellant. 
John  M.  Pipes  and  M.  L.  Pipes,  both  of  Port- 
land (A.  C.  Woodcock,  of  Eugene^  on  tiie 
brief),  for  respondent 

BEAN,  J,  (after  stating  the  facts  as  above). 
At  appropriate  times  counsel  for  defendant 
raised  the  questions  involved  In  this  case  in 
several  different  ways,  to  wit:  By  a  demur- 
rer to  the  snlBcienCT  of  the  complaint;  by  an 
objection  to  the  introduction  of  any  evidence 
on  account  <3i.  tbe  hisufflciency  of  tbe  com- 
plaint; by  a  moUon  fbr  a  nonsuit;  by  a 
motion  for  a  directed  verdict  In  favor  ot  de- 
fendant; and  also  by  exceptions  to  Inatrnc' 
tions  given  by  the  trial  court  to  the  jury. 

The  basis  of  Uie  contention  of  counsel  fbr 
defendant  that  tbe  idaintlfl  cannot  recover  In 
this  actl<Hi  is  plainly  stated  In  their  brief  as 
follows : 

"In  order  to  obligate  the  assignee  to  carry  out 
the  covenants  of  tbe  assignor,  there  must  be  a 
special  agreement  to  that  effect,  there  must  he 
a  novation  requiriog  a  mutual  agreement  where- 
by tbe  aesiKuee  was  accented  by  the  orijiiinal 
contractor  or  vendor,  and  the  contractor  releas- 
ed from  obligation." 

Defendant  contends  that  the  contract  to 
build  the  extension  was  not  assignable  so  aa 
to  obiigftte  It  to  construct  tbe  aasaa. 
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[1]  Taking  tAie  contract  of  eale  and  the 
deed  In  their  entirety,  this  mudi  la  plain, 
tliat  the  extension  of  the  railroad  Into  section 
20  was  agreed  to  be  bnllt  by  a  certain  date. 
The  question  la:  Who  should  do  this?  Some- 
body must  or  suffer  the  consequences.  The 
road  was  sold  and  conveyed  by  the  Cor- 
nllls  ft  Alsea  River  Railroad  Ckimpany  to 
the  Portland,  Sngene  ft  Eastern  Railway 
Company-  Under  the  contract  of  sale  and 
the  deed  of  conveyance  it  la  clear  that  the 
grantor  would  have  no  right  to  exercise  any 
authortty  in  the  matter  nor  to  Int^ere  with 
the  right  of  way,  nor  obtain  any  benefit  there- 
from. Keeping  In  mind  ttie  restriction  In 
the  contract  for  the  sale  as  to  the  Issnance 
of  bonds  for  the  extensions  and  betterments 
.  It  would  appeftr  that  the  Portland,  Eugene  ft 
Eastern  Railway  Company  not  only  obtain- 
ed the  tl^tf  but  assumed  flie  resiwnsiblllty 
to  ctmstruct  such  an  extaislon  of  the  spar. 
It  stipulated  in  order  to  preserve  ttie  security 
of  ptaintiff  not  to  Issue  bonds  for  any  snch 
extension  In  excess  of  ^,000  per  mile. 

[2]  It  was  the  defendant's  argun»nt  in  the 
lower  conrt  that  no  greater  <rtdIgatloii  nor 
any  less  can  be  imposed  upon  the  pnrchaeer 
of  the  rMd  than  the  writing  itself  cootalns. 
In  order  to  oonstnw  the  writings  the  court 
should  be  put  In  the  position  of  the  parties. 
Where  a  deed  Is  unMgaous  It  may  be  shown 
by  parol  how  the  parties  understood  it  and 
dealt  with  the  substance  thereof,  in  aid  of 
its  Intopretation.  Harlow  v.  Oregoolan  Pub. 
Co.,  45  Or.  520,  78  Paa  787.  Looking  at  the 
written  memoranda  alone,  should  the  vendor 
stand  sponsor  for  the  future  conduct  of  o[>- 
eratlons  and  construct  or  pay  fOr  not  con- 
structing an  extension  agreed  to  be  built  be- 
fore the  sale,  without  any  recourse  to  the 
vendee,  and  thus  reduce  the  compensation  .to 
be  paid  for  the  road?  We  think  not  Does 
the  contract  In  Question  stand  upon  any  dif- 
ferent foundation  than  uncompleted  out- 
standing contracts  for  light,  water,  and  fuel 
to  be  furnished  along  the  line  and  paid  for, 
wbich  we.  will  suppose  were  in  existence  at 
the  time  of  the  sale?  It  seenis  to  us  that  It 
does  not.  When  the  defendant  bought  and 
took  an  asslgnm^t  of  the  contract  which 
bad  been  made  between  plaintiff  and  the 
Lumber  Company  for  the  construction  of  the 
extension  of  the  branch  spur,  and  thereby 
acquired  the  right  to  receive  the  benefits 
thereof  by  (Staining  materials  for  transpor- 
tation, and  the  privilege  of  constructing  Its 
railroad  over  the  lands  of  the  Lumber  Com- 
pany and  Increasing  Its  line,  and  accepted 
and  partially  performed  the  stipulation.  It 
assumed  the  liability  of  bearing  the  burden 
of  the  contract,  together  with  the  acquisition 
of  the  right  of  appropriating  the  benefits.  It 
took  the  contract  cum  onere.  Union  Pac.  R, 
Co.  V.  Douglas  County  Bank,  42  Neb.  469, 
60  N.  W.  886;  Smith  v.  Rogers,  14  Ind.  224. 

In  a  sale  of  a  railroad  it  would  be  an  utter 
l_m possibility  to  have  all  collateral  contracts 
and  transactions  conuAeted  in  Utbo;  and  It 
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was  meet  and  proper  for  the  contracting  par-  - 
ties,  as  they  did  In  this  Instance,  to  stipulate 
that  the  vendor  should  liquidate  all  Indebted- 
edness  Incurred  up  to  the  time  of  the  con- 
veyance, and  make  provision  for  funds  for 
future  operatlms.  Such  a  stipulation  pre- 
cludes the  Idea  that  the  seller  would  be 
ultimately  bound  to  bear  the  expenses  of  the 
construction  of  an  extension  or  the  making 
of  betterments  or  nmning  expenses  after  that 
time.  All  such  later  req;ionstblUtieB  were 
certainly  at  least  impliedly  assumed  by  the 
Portland,  Eugeiw  ft  Eastern,  the  i^uidee,  by 
the  contract  of  'purchase  wbldi  It  aecuted 
and  the  deed  whldi  It  accepted. 

[I]  In  construing  contracts  It  !■  a  recov- 
nized  principle  that  the  ot^ect  of  aU  rules  of 
Interpretation  la  to  arrive  at  the  Intentltm  of 
the  parties  as  expressed  in  their  contract, 
and  that  tn  written  contracts  whli^  permit 
of  eonatructton  GOa  tateat  la  ti»  be  derived 
from  en  examination  of  the  wtlre  Instm- 
ments. 

"The  problem  Is  not  what  the  separate  parts 
mean,  but  what  th«  contract  means  when  con- 
sidered as  a  whole."  2  Page  on  Contracts,  voL 
2,  S  1112. 

It  was  said  by  Bfr.  Justice  Woods  In  Mer- 
riam  v.  United  States,  107  U.  S.  441,  2  Sup. 
Ct.  540,  27  L.  Ed.  638: 

"It  is  a  fundamental  rule  tbat  in  the  construc- 
tion of  contracts  the  courts  may  look  not  only 
to  the  language  employed,  hut  to  the  subject- 
matter  and  aurroundin;^  circumstances,  and  may 
avail  themselves  of  the  same  light  which  the 
parties  possessed  whea  the  contract  was  made." 

In  Bescb  on  Modem  Law  of  Contracts,  voL 

0,  S  702,  the  author  says: 

"To  ascertain  the  intention,  regard  must  be 
had  to  the  nature  of  the  ioBtrument  itself,  the 
condition  of  the  parties  executinE  it,  and  the 
objects  which  they  had  in  view.  The  words  em- 
ployed, if  capable  of  more  than  one  meaning,  are 
to  be  given  that  meaning  which  it  is  appuent 
the  parties  intended  them  to  have." 

The  contract  for  the  extettsl<m  was  sold 
and  assigned  by  inserting  the  word  "con- 
tracts" In  the  agreement  of  sale  and  with 
like  brevity  In  the  deed  of  oouveyance.  We 
think,  however,  that  the  construction  con- 
tract with  the  Lumber  Company  came  within 
the  descriptive  terms  of  the  sale  contract  and 
the  deed,  and  was  assigned  to  the  Portland, 
Eugene  &  Eastern  Railroad  Company,  the 
vendee  (Sommer  v.  Island  Mercantile  Co.,  24 
Or.  216,  33  Pac.  559;  Relnsteln  v.  Roberts. 
34  Or.  92,  55  Pac.  90,  75  Am.  St  Rep.  564 ; 
La  Vie  V.  Tooze,  43  Or.  595,  74  Pac  210). 
and  that  the  rights  and  duties  of  the  parties 
In  carrying  out  the  same  are  fairly  shown 
by  their  agreement  when  considered  In  the 
light  of  the  attending  facts  and  circum- 
stances. AtL  ft  N.  C.  'R.  Co.  V.  Atl.  ft  N.  C. 
Co.,  147  N.  C.  368.  61  S.  E.  185.  23  L.  R.  A.  (N. 
S.)  228.  125  Am.  St  Rep.  550,  15  Ann.  Cas. 
363 ;  HImrod  Furnace  Co.  v.  C.  ft  M.  R.  Ca, 
22  Ohio  St  451;  American  Bond,  ft  Trust 
Co.  V.  Baltimore  ft  O.  S.  W.  R.  Co.,  124  Fe^. 
866,  876,  60  C.  O.  A.  52. 

t4]  In  the  present  case  the  contract  in- 
volves no  peculiar  or  special  skill  or  personal 
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•element  bo  far  as  the  Lumber  Company  is 
coBoemed.  A  temporary  road  sufficient  to 
transport  tbe  timber  would  falflll  the  re- 
qulmnenta  of  the  contract  It  appears  that 
the  Lumber  Oompany  assented  to  the  agree- 
m«it.  We  think  the  contract  between  the 
plaintiff  and  the  Lumber  Company  was  as- 
MgnaUe. 

The  general  rale  Is  that  an  executory  con- 
tract wtaldi  Is  not  necessarily  personal  In  its 
(Aeracter  and  whldi  can  consistently  with 
the  rights  and  Interests  ot  the  adverse  party 
be  suffldMitly  execated  by  th^  assignee  is  as- 
signable, where  there  is  an  absence  of  an 
agreement  In  (he  contract  in  regard  to  the 
aaslgnabilltT-  N.  T.  Bank  Note  Co.  t.  Hamil- 
ton Bank  Note  Co.,  ISO  N.  T.  280.  291,  73 
N.  B.  48;  Smith  t.  Otalg.  211  N.  T.  456.  461; 
Qalnn  t.  'Whitney,  201  N.  T.  868,  S«9(  97  N. 
B.  724;  HUnrod  Funuice  Co.  t.  Gl  ft  M.  R. 
Co.,  supra ;  Freee  r,  Mb<we,  1  Cal.  App.  587, 
82  Pac.  542.  In  its  very  nature  the  contract 
in  question  was  one  which  would  have  to  be 
performed  by  many  men.  It  is  fi>r  that  rea- 
son assignable  as  declared  by  Oils  court  tn 
Browne  &  Ga  t.  John  P.  Sharkey  Co.,  68  Or. 
480,  at  page  483,  115  Paa  US6.  at  page  167, 
wherein  Mr.  Justice  HcBrlde  said: 

"The  case  of  Campbell  t.  SuouiGr  County,  64 
Kan.  376  [67  Pac.  866],  cited  by  appellant, 
wberein  it  is  held  that  a  contract  to  do  coanty 
printine  is  one  made  in  contemplation  of  the 
special  akill  of  the  contractor,  does  not  meet 
with  our  approval.  Contracts  to  print  books, 
with  or  witnont  illustrations,  are  micb  as  muBt 
in  their  very  nature  be  performed  by  many 
bands,  and,  unless  there  is  something  in  the 
circumstances  to  indicate  the  contrary,  the  gen- 
eral rule  should  be  that  the  contract  is  for  a 
certain  quality  of  work,  and  not  that  a  par- 
ticular person  shall  perform  it.  The  case  of 
Carter  v.  State.  8  S.  D.  153  [65  N.  W.  422], 
holds  exactly  the  reverse  of  the  Kansas  case 
above  cited,  and  we  think  with  better  reason." 

In  Devlin  v.  Mayor,  63  N.  T.  8,  we  find 
at  page  17  the  following: 

"The  assiicnability  of  a  contract  must  depend 
upon  the  nature  of  the  contract  and  the  eharac- 
ter  of  the  obliKations  assumed  rather  than  the 
supposed  intent  of  the  parties,  except  as  that 
intent  is  expressed  In  the  agreement" 

In  the  case  at  bar  the  original  contract 
was  made  between  two  different  corpora- 
tions. It  necessarily  follows  that  the  work 
was  to  be  done  through  agents  and  servants, 
and  there  could  be  no  perstm^  element  In- 
volved. The  Lumber  Company  was  perfectly 
willing  that  the  branch  line  of  railroad 
should  be  cmistrQcted  plaintiff  or  any  con- 
tractor or  assignee  with  whom  plaintiff 
might  deal  to  that  end.  In  2  B.  G.  L.  p.  601, 
602,  It  Is  BUted: 

"As  a  general  rule  it  may  be  stated  that 

building  and  construction  contracts,  which  of 
necessity  naually  require  the  labor  and  atten- 
tion of  a  number  of  men,  are  assignable,  unless 
it  appears  that  the  contract  was  made  because 
of  the  knowledge,  experience,  or  pecuniary  abil- 
ity of  the  contractor,  or  that  for  some  reason  he 
was  especially  fitted  to  carry  it  out,  or  that  it 
involved  some  feature  of  a  personal  nature." 

In  21  L.  B.  A.  (N.  S.)  359,  note,  we  find  the 
following: 


BEPOBTEIB-  {Or. 

"As  applied  to  buildinp  and  construction  con- 
tracts, which,  of  necessity,  usually  require  the 
labor  and  atteatiCH)  of  a  number  at  men,  it  is 
generally  held  that  such  contracts  do  not  come 
within  the  foregoing  rule  (involving  perstnul 
relation),  and  are  therefore  assignable,  unless  U 
appears  that  the  cmtract  was  made  becanae  of 
the  knowledge,  experience,"  etc.,  "of  the  con- 
tractor." 

[B]  The  usual  test  laid  down  In  the  cases  Is 
that  a  contract  la  generally  assignable  unless 
forbidden  by  public  policy,  or  by  the  con- 
tract itself,  or  when  its  provisions  are  such 
as  to  sbow  that  one  of  the  parties  reposed  a 
personal  confidence  in  the  other  which  he 
would  not  have  been  willing  to  repose  in  any 
other  person.  It  is  not  pleaded  in  the  present 
case  that  the  Lumber  Company  would  not 
have  confided  to  any  other  company  the  duty 
of  building  the  branch  line.  The  work  to 
be  done  by  both  parties  was  common  or- 
dinary work  necessarily  to  be  performed  by 
many  men.  In  New  England  Iron  Co.  v. 
Gilbert  Elevated  B.  Co.,  91  N.  T.  166,  the 
following  appears  In  the  opinion: 

"The  matter  of  the  contract  iiiv<^ved  no  per- 
sonal relation  or  coofldence  between  the  parties, 
or  exerdae  of  personal  skill  or  science,  for  the 
contractor  was  a  corporation,  and  its  work  was 
necessarily  to  he  done  through  agents  or  serv- 
ants. There  are  no  words  restraining  its  as- 
signment, and  tile  mere  Cact  that  the  pemns 
representing  the  oMtraetor  are  assignees,  and 
not  merely  agents  or  servants,  wUl  not  operate 
as  a  rescission  of,  or  constitute  a  cause  for  ter- 
minating, the  contract." 

It]  As  between  the  Portland,  Eugene  & 
Eastern  Hallway  Company,  the  assignee,  and 
the  Corvallls  &  Alsea  Railroad  Company,  the 
assignor,  the  former  Is  bound  to  carry  out  the 
provisions  of  the  assigned  contract  and  in  all 
respects  to  comply  with  the  terms  of  the  as- 
signment, as  signified  by  the  contract  of  sale 
and  deed  of  conveyance  of  the  road.  The  lat- 
ter may  recover  from  the  defendant  the  dam- 
ages It  has  sustained  by  reason  of  the  failure 
of  the  assignee  to  carry  out  the  assigned  con- 
tract. 5  O.  J.  p.  976,  8  168 ;  4  Cyc.  82  (B) : 
AtL  4  N.  C.  R.  Co.  V.  Atl.  &  N.  C.  Co.,  supra; 
Cutting  Packing  Co.  v.  Packers*  Exchange. 
86  Cal.  574,  25  Pac.  52,  10  L.  R.  A.  360,  21 
Am.  St.  Rep.  63 ;  Younce  v.  Lumber  Co.,  148 
N.  C.  34,  36.  61  S.  E.  624 ;  Bach  t.  Boston, 
etc.,  Consol.  Mln.  Co.,  16  Mont.  467,  41  Pac. 
75;  State  v.  School  Dlst^  51  Neb.  23T.  71  N. 
■W._  727;  U.  P.  R.  Co.  V.  Douglas  County 
Bank,  supra. 

[7]  It  may  be  stated  generally  that  the  as- 
signment of  a  contract  <^erates  not  merely 
as  an  assignment  of  the  moneys  thereafter 
to  be  earned,  but  of  the  whole  contract  with 
Its  obligations  and  burdens.  After  the  same 
has  been  modified  by  the  parties  thereto  it  is 
an  assignment  of  the  contract  as  modified. 
C  C.  J.  p.  947.  <  122. 

In  Atl.  ft  N.  O.  It  Oa  V.  AtL  ft  N.  a  Goi, 
supra,  one  Ives,  who  had  an  oral  amtmct 
with  the  plaintiff  company  to  deliver  cord- 
wood,  recovered  judgment  against  it  tor  vio- 
lation of  the  agreemmt  The  company  paid 
the  judgment,  and  then  sued  the  defendant 
on  the  ground  that  the  Ives  oontiHCt  wa* 
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signed  to  tbe  defendant,  to  whom  the  pl&tn- 
r  had  leased  Its  railroad,  and  that  the  de- 
□dant  owed  plaintiff  the  duty  of  carrying 
t  the  assigned  contract.  IMalntlff  recorer- 
Mr.  Justice  Hoke  (147  N.  G.  at  page 
5,  61  S.  B.  at  page  101,  23  L.  R.  A.  [N.  S.] 
page  231,  125  Am.  St.  Rep.  at  page  B63,  16 
in.  Cas.  at  page  369)  in  the  oplnltm  said. 
"For  while,  as  heretofore  stated,  the  lessor 
mpany  was  not  idlered  of  the  oUigation  on- 
r  thia  contract  unless  Ives  had  sgreed  to  ao- 
pt  the  lessee  in  discharge  of  the  former,  as 
tween  these  parties,  the  lessor  and  lessee,  tbs 
rce  and  effect  of  the  assignment  were  to  es- 
blish,  in  any  event,  a  primatr  liability  In  tbe 
38ee,  and,  under  the  general  equitable  prin- 
pies  of  indebttatua  aseumpsit,  the  lessor,  oav- 
g  been  forced  to  pay,  can  recover  of  tbe  lessee 
e  amount  of  this  enforced  recoven.  Keener, 
nasi  Contr.  p.  396;  15  A.  &  £.  Ency.  Law, 
108.  In  the  citation  from  Keener,  supra,  it  Is 
,id  :  *It  may  be  stated  as  a  general  proposition 
lat  a  plaintiff  can  recover  against  a  defoidant 
I  for  mone^  paid  to  bis  nse  to  tbe  extent  that 
le  claim  paid  by  the  plaintiff  should  have  been 
lid  by  the  defendant^  «  *  *  TAftsr  quot- 
:g  frmn  the  case  of  Cutting  Pacsing  Co.  v. 
ackers'  Exchange,  supra,  it  was  said:]  While 
lis  ruling  was  made  to  depend  to  some  extent 
1  a  section  of  the  California  Code,  the  statute 
self  is  only  an  embodiment  of  the  generally  ac- 
tpted  doctrine  applicable  to  tbe  facts  indi- 
Lted." 

In  Cnttlng  Paddng  Go.  t.  Packers'  Bx- 
lange,  supra,  the  plaintiff  made  a  contract 
>  purchase  and  <me  Blackwood  to  sell  crops 
r  apricots  tax  certain  years,  stating  the 
ilnlmum  and  maximum  amounts.  The 
?reement  was  assigned  by  plaintiff  to  de- 
mdant,  bnt  Blackwood  refused  to  accept  the 
pfendant  in  place  of  the  plaintiff.  It  was 
arformed  fbr  two  years.  Daring  tbe  third 
sar  the  defendant  rinsed  to  acc^t  tbe  aprl* 
Its,  and  the  plaintiff  received  tbem,  sold 
lem  upon  the  mai^et  for  a  less  price  than 
lat  stipulated  by  the  contract,  and  tbere- 
[)on  brought  action  against  the  defendant 
>r  the  deflclen<7  by  reason  of  tbe  breach  of 
le  agreement.  Mr.  Justice  Works,  speak* 
ig  for  the  court,  said: 

"The  obligation  tbus  assumed  was  apparent 
a.  the  face  of  the  contract.  We  therefore  think 
.  plain  that,  as  the.  plaintiff,  as  assignor,  was 
•jil  bound  to  Blackwood  to  pay  the  price  stipu- 
Lted  in  the  contract,  notwithstanding  the  as- 
gnment,  and  as  the  defendant,  as  assignee,  as- 
imed  such  obligation,  the  plaintiff,  as  between 
:  and  the  defendant,  stood  in  tbe  nature  of  a 
irety  for  the  latter  for  the  performance  of  the 
bligation.  It  thia  be  correct,  it  ■  then  follows 
lat  from  the  asaignment  an  implied  contract 
rose  between  the  plaintiff  and  defendant  where- 
y  the  latter  became  boimd  to  the  former  to 
»eive  and  pay  for  the  apricots  according  to 
le  terms  of  the  original  contract." 

[8]  The  assignment  of  a  contract  does  not 
Ischarge  the  assignor  from  his  original  nn- 
ertaklng.  Ati.  &  N.  0.  B.  Co.  v.  Atl.  ft  N. 
.  Co.,  supra ;  Cutting  Packing  Co.  v.  Padt- 
rs'  Exchange,  supra;  R.  L.  Ca  v.  S.  ft  P. 
.  Co.,  135  N.  Y.  216. 217.  31  N.  B.  1018 ;  4  Cyc 
1,  par.  3 ;  Martin  T.  Orndorff,  22  Iowa.  601. 

[S]  The  Portland,  Eugene  &  Eastern  bav- 
ig  been  notified  to  defend  the  action  tnrought 
^Inst  the  Corrallls  &  Alsea  River  R.  Com- 
any  In  the  circuit  court  for  Benton  county, 


If  ultimately  Uabl^  is  bound  by  the  Judg- 
ment In  that  case  to  the-  same  extent  as 
though  It  bad  been  a  part?  to  the  record 
Sndi  Judgment  la  conclusive  upon  tbe  de- 
fendant of  the  following  Issues  In  the  pres- 
ent case:  (1)  That  there  was  a  valid  con- 
tract between  the  plaintiff  and  the  Lumber 
Company  whereby  plaintiff  was  bound  to 
construct  the  branch  line  of  railroad  Into  nec- 
tlon  20 ;  (2)  that  the  contract  was  violated ; 
(3)  that  by  reason  of  the  violation  of  the 
contract  the  Lumber  Company  was  damaged 
in  tbe  sum  of  $18,124.  Astoria  v.  AsttHla  ft 
Columbia  Rlr.  Ry.  Co.,  07  Or.  549,  tfBO,  136 
Pac.  645,  49  ti.  R.  A.  (N.  S.)  404;  Oceanic 
Steam  Nar.  Co.  v.  Campania  Transatlantic 
Espanola,  144  N.  T.  663,  30  N.  E.  360 ;  Wash- 
ington GasU^t  Co.  T.  Viet,  of  Columbia,  161 
U.  S.  316,  16  Sup.  Ct  564,  40  L.  Ed.  712; 
Town  of  Waterbury  v.  Waterbury  Terminal 
Oo.,  74  Coon.  152,  60  AtL  3.  40  L.  R.  A.  (N. 
S.)  1174,  note;  23  Oyc.  1270.  It  was  proper 
for  the  court  to  instruct  the  jury.  If  It  found 
for  plaintiff,  to  find  a  verdict  for  918,124, 
and  Interest  thereon  at  6  per  cent.,  as  the 
Benton  oonnty  Judgment  against  defendant 
conclusively  established  that  amount  as  tbe 
damage  suffered  by  the  Lumber  Company, 
and  It  was  clearly  proved,  and  not  contro- 
verted, that  plaintiff  paid  such  sum.  Crossra 
V.  Orandy,  42  Or.  286,  287,  70  Paa  906. 

This  leaves  the  main  Question  of  tbe  lia- 
blllty  of  the  defendant  for  the  performance 
of  the  contract  for  the  extension  of  tbe 
branch  line  to  be  tried  and  considered. 
There  was  no  error  In  the  refusal  of  the  trial 
court  to  iK^d  that  the  defendant  was  not  li- 
able nor  Id  the  denial  of  the  several  motions. 
It  was  the  duty  of  the  trial  court  to  con- 
stme  the  writing  which  it  did.  bnt  submitted 
to  the  Jury  tbe  questlcm  of  the  identlflcatimi 
of  the  contract  and  the  Int«it  of  the  parties 
as  to  the  assignment,  and  advised  tbem  tbat. 
If  ther  found  tbat  It  was  not  the  Intention  of 
the  vendor  and  vendee  tbat  the  contract  In 
question  should  be  assigned,  they  should  llnd 
for  the  defendant. 

■  It  appears  tbat  the  trial  court,  after  con- 
atrulng  tbe  writings  to  the  effect  as  above  In- 
dlcated.  over  the  objection  and  exception  of 
defendant,  Instmcted  the  Jury  as  follows: 

"The  alleged  contract  between  the  plaintiff 
and  the  Corvallis  Ijumber  Manufacturing  Com- 
pany was  an  assignable  contract,  with  or  with- 
out tbe  consent  of  the  Lumber  Company,  and 
if  yon  find  from  the  evidence  that  the  said  con- 
tract, if  you  find  there  was  such  a  contract,  was 
assigned  to  the  defendant,  then  the  defendant 
was  bound  to  the  plaintiff  to  perform  the  con- 
tract" 

The  charge  of  the  court  was  In  strict  ac- 
cord with  the  law  as  shown  by  the  authori- 
ties above  referred  to.  The  defendant  re- 
quested the  court  to  charge  the  Jury  In  ac- 
cordance with  the  law  as  contended  for  by 
defendant  raising  practically  the  same  ques- 
tions as  the  moti<Hi8  above  adverted  to. 
This  request  does  not  require  a  separate  dls- 
cujwlon.   We  find  no  error  In  the  record. 

It  follows  tbat  tbe  Judgment  of  the  lower 
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court  shonld  be  affirmed;  and  (t  Is  m  or^ 
dered. 

HARRIS,  J.,  took  no  part  in  the  considera- 
tion of  this  case. 

McCAMANT,  J.  (dissenting).  I  am  anable 
to  concur  in  so  mncli  of  the  foregoing  opin- 
ion as  approves  the  following  Instruction 
given  by  the  court  below,  and  to  which  the 
defendant  excepted: 

"The  alleged  contract  between  the  plaintiff 
and  the  Corvallis  Lumber  Manufacturing  Com- 
pany was  an  assignable  contract,  with  or  with- 
out the  consent  of  the  Lumber  Company,  aod  if 
you  find  from  the  eridenee  that  t£e  laid  con- 
tract, if  you  And  there  was  such  a  contract, 
was  aasiRned  to  the  defendant,  then  the  defend- 
ant was  boand  to  the  plafaitlff  to  perform  the 
contract." 

The  assignee  of  a  ccmtract  Is  undoubtedly 
liable  on  Its  covenants  if  he  expressly  as- 
sumes them.  In  two  of  the  cases  dted  In 
the  majority  <^lnlon  the  liability  of  the  as- 
signee was  predicated  on  such  assumption. 
Younce  v.  Lumber  Co.,  148  N.  O.  34,  86,  61 
S.  E.  624 ;  Bach  t.  Bostrai  Co.,  16  Mont  467, 
41  Pac.  7S.  It  is  also  well  settled  that  In 
case  the  assignee  claims  the  fruits  of  the 
contract  he  will  be  held  to  have  assumed  Its 
burdens.  The  case  of  Atlantic  Co.  v.  Atlan- 
tic Co.,  147  N.  O.  368,  61  S.  B.  185,  23  L.  R. 
A.  (N.  S.)  228,  125  Am.  St.  Rep.  560,  16  Ann. 
Cas.  363  charges  the  assignee  with  liability 
under  the  contract,  on  this  ground:  Plain- 
tiff had  entered  into  a  continuing  contract 
with  one  Ives  to  purchase  cordwood  cut  By 
Ives  for  use  on  plaintiff's  locomotives.  Plain- 
tiff subsequently  leased  its  railway  line  to 
the  defendant,  and  the  defendant  accepted 
cordwood  from  Ives  for  a  period  of  time. 
Ttmeafter  the  defendant  substituted  coal  for 
wood  as  fuel  on  its  locomotlTes,  and  sought 
to  repudiate  Its  obllgati(ms  under  the  Ives 
contract  It  was  properly  held  that  the  de- 
f^idant  by  enjoying  the  fruits  of  tbe  con* 
tract  bad  Impliedly  assumed  its  burdens. 

The  case  of  State  v.  School  District,  51 
Neb.  237,  71  N.  W.  727,  was  the  same  kind  of 
a  case.  It  involved  the  asrignment  of  a 
bail  ding  contract  The  assignee  accepted  the 
assigmnent  and  completed  the  building. 
ThB  ooQrt  held  that  while  he  was  entitled  to 
the  emoluments  of  the  contract  he  was  also 
chargeable  with  its  burdens.  Union  Pacific 
Co.  T.  Douglas  Bank,  42  Neb.  469,  60  N.  W. 
886,  Is  to  the  same  effect.  A  contract  for  the 
performance  of  work  had  been  assigned  by 
Mrs.  Wells  to  Glarkson.  Clarkson  claimed 
the  benefits  of  the  contract  and  was  held 
bound  by  its  burdens.  We  quote  from  the 
opinion  on  pages  478  and  479  of  42  Neb.,  on 
pages  888,  889,  of  GO  N.  W.: 

"We  do  not  mean  thot  the  intention  of  the 
parties  was  hy  the  assignmetit  eo  Instante  to 
impose  upon  ('larkson  Mrs.  Wells'  obligations." 

"We  do  not  here  determine  that  by  the  assign- 
ment he  Ipso  facto  rendered  himself  liable  per- 
sonally for  the  wages  ot  the  employes.  What 
we  do  bold  is  that  under  «iicb  an  asmgnment  he 
cannot  b«  permitted  in  equity  to  avail  himself  of 
the  benefits  of  the  «mtract  without  dlschargutg 
its  obUifatlona." 


REPORTER  (Or. 

The  remaining  case  cited  In  the  niajorltr 
(^inlm  la  Cutting  Co.  v.  Packers'  Exchange, 
86  Oal.  574,  26  Pa&  62,  10  L.  R.  A.  369,  21 
Am.  St  R^.  63.  Tb6  facts  as  reported  la 
this  case  are  meager,  but,  If  the  case  can  be 
Interpreted  as  holding  that  the  mere  accept- 
ance of  the  assignment  of  a  contract  charges 
the  assignee  with  the  obUgatloos  of  the  ai- 
signor  thereunder,  the  case  is  out  of  har- 
mony with  the  weight  oi  authority,  and 
should  not  be  followed.  The  law  la  stated  In 
2  R.  C,  L.  pp.  625,  626,  as  follows: 

"A  questioD  has  been  raised  as  to  whether  tlie 
assignment  of  a  contract  operates  to  cast  on 
the  assignee  liabilities  Imposed  by  the  contract 
on  the  assignor,  and  it  may  be  stated  as  a  gen* 
eral  principle  that  the  assi^unont  doss  not  bare 
any  such  effect" 

In  New  York  Pbonc^crapb  Oo.  t.  Davega, 
127  App.  Div.  222.  234,  Ul  N.  X.  Supp.  303, 
372,  the  court  says: 

"There  are  many  deetsicHis  to  the  effect  so^ 
none  that  my  research  has  disclosed  to  the  con- 
trary, that  :Ui  the  absence  of  express  agrecmrat 
the  assignee  of  a  personal  contract  is  not  liable 
on  the  covenants  of  his  aaeignor." 

In  Anderson  t.  New  York  Ca,  132  App. 
DlT.  183.  188,  US  N.  X.  Sappu  954^  057.  the 
court  says: 

"The  assignment  was  doubtless  made  and  ac- 
cepted with  knowledge  of  all  tiie  provi^ons  ot 
the  contract  asalgned,  but  something  more  than 
that  was  necessary  to  obligate  the  assignee  to 
carry  out  the  covonants  of  the  veiidae  named  in 
the  contract.  This  could  only  be  done  by  a 
specific  agreement  to  that  effect" 

To  the  same  effect  see  2  Elliott  on  Con- 
tracts, I  1456;  Suydam  v.  Dunton,  M  Hun, 
506,  508,  32  N.  T.  Supp.  833;  Helnze  v.  Buck- 
ingham. 17  N.  T.  Supp.  121 ;  Smith  t.  Kell<^, 
46  Vt  660.  664;  Consolidated  Ca  v.  Peers, 
166  III.  361.  374,  46  N.  B.  U05.  88  U  R.  A 
624 ;  Tolerton  Ga  r.  Anglo-Califomlan  Bank, 
112  Iowa,  706,  84  N.  W.  930,  50  L.  R.  A.  777. 

It  is  to  be  noted  that  the  contract  which 
was  assigned  to  the  defendant  was  only  a  11- 
ablUty.  It  Is  stated  in  Anson  on  the  Law 
of  Contract  8  293,  that  "a  promisor  cannot 
assign  his  liability  under  a  contract"  Ai>- 
plylng  this  principle  to  the  facts  In  this  case, 
it  is  at  least  to  be  said  that  ttie  defendant 
should  not  be  presumed  to  have  agreed  to 
discharge  plaintiff's  liability  on  Its  contract 
with  the  OorvalUs  Lumber  Hanufactnrlng 
Company  without  convincing  evidence  to  that 
effect 

By  the  instruction  above  quoted  the  Jury 
was  told  that  the  mere  fact  of  the  assign- 
ment spelt  a  liability  for  the  defendant  Un- 
der this  instruction  plaintiff  was  not  requir- 
ed to  prove  that  the  defendant  liad  aBsomed 
the  oblig-alions  of  the  contract  or  even  ae- 
cepted  the  assignment  In  my  c^lnion,  this 
was  prejudicial  error  calling  for  the  reversal 
of  the  Judgiurat 

BITRNETT,  J.,  Concurs  In  the  resnlt  of 

the  above  dissenting  opinion. 


>Report«d  In  fall  la  tb*  New  York  Bapplemeot: 
reported  at  a  nemeraadora  dsolslon  vtUwut  •pis- 
ion  la  H  ?ua,  6tti 
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STRANG  et  al.  r.  OREGON-WASmNGTON 
IL  &  NAV,  00. 
<Sitpit9ie  Court  of  Orefon.   April  8,  J  917.) 

1.  ConroRATions  ^a61S(^— Pboviho  Coara- 

SATB  SXISIXHCI. 

Where  the  corporate  existence  of  a  plaintiff 
1b  alleired,  'it  mutt  be  proved,  and  where  this 
is  not  done,  a  ntmsutt  is  propw. 

[Ed.  Note.—FQr  othw  cases,  bca  Gorporatioa*, 
Ceat.  Dig.  §S  Sm,  2043720§6,  2087.] 

2.  Bau^bdapb  «=»4S4(G)  —  FiBBS  —  ^nssnoir 

TOB  JUBT— CONTBIB'DTOBY  NZOLIOENCE. 
The  fact  that  plaintiff  noticed  'fire  started 
by  a  locomotive,  on  adjoining  land  about  11 :30 
a.  m.,  and  did  not  try  to  ezlinctiish  it  until 
1 :30  p.  m.,  wheB  it  had  reached  his  prop«ty  and 
was  beyond  control,  did  not  constitute  contrib: 
ntory  negligence  as  a  matter  of  law,  so  as  to  ius- 
tif;  a  (Srection  of  verdict  against  platntitf,  it 
being  a  question  of  fact  aa  to  whethw  he  acted 
as  a  reasonable  man  would  under  liko  circum- 
stances. 

[Ed.  Note.— For  other  cues,  see  Raflroads^ 
Gent  Dig.  f  1746.] 

&  NsoLioBiTcn  «c365— ^^ConTBiBinraBT  Neo- 

ligkncb"— What  OoNsmims. 
The  standard  by  which  contributory  negU- 
gcuce  is  to  be  judged  is  the  conduct  of  a  reason- 
ably prudent  man  under  conditions  disclosed  by 
the  evidence. 

[Ed.  Note.— For  odier  cases,  see  NegBgence, 
Cent  Dig.  fi  83. 

For  other  definitions,  set  Wor^  and  Phrases, 
First  and  Sectmd  Senear  Cwtributoir  NegU' 
gence.] 

4.  Neguoence  ^=^136(26)  —  Conibibutobi 

NEflLIOBNCB— QuEffnOrr  FOR  JUET. 
Ordinarily  and  almost  nniformly  contribn- 
tory  negligence  is  a  qnesticm  of  fact  for  the 
jury  unless  no  other  conclusion  can  be  drawn 
from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Negligrace, 
Cent  Dig.  n  286,  383.] 

5.  Bailboads  «=s»462— Fises— Durr  of  Own- 
■b  to  Pbbtsnt  Dahaqb. 

It  is  tlie  duty  of  the  owner  to  ase  proper 
endeavors  to  prevent  destruction  of  his  prop- 
erty by  fire  from  a  locomotive  if  he  can  do  so 
by  slight  effort  and  without  danger;  but  when 
different  deductions  may  reasonably  be  drawn 
from  the  testimony,  the  question  is  for  the  Jury. 

££d.  Note.— For  other  cases,  see  Railroads, 
C«it.  Dig.  8  1683.] 

6w  BAiLBOAi>a  ^=>473— FiBEs— BiaBT  or  Ac- 
tion. 

Plaintiff,  having  assigned  his  claim  fbr  loss 
by  fire  from  a  locomntive  to  his  insurer  npon 
receiving  full  insurance,  had  no  action  for  such 
damage,  but  could  recover  Sor  uuioaured  prop- 
erty and  for  another's  claim  assigned  to  him, 
in  view  of  L.  O.  Ia  {  180,  empowering  court  to 
give  judgment  for  or  against  one  or  more  of 
fteveral  plaintiffs  or  defoidants  whoi  justice  re- 
quires it  and  to  deteirmine  parties'  rights  as  be- 
tween thomselves. 

[Ed.  Note.—For  other  jcaaes,  see  Ballroads, 
Cent.  Dig.  gg  1694,  1686.] 

7.  Dabcaoes  «=»106— FXbbs  —  Meabubb  ot 
Dakaqbs. 

The  measure  of  damages  for  destruction  of 
property  by  fire  from  a  loOHDOtive  is  the  rea- 
sonable value  of  the  property  destroyed. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  266-2T1.] 

8.  Damages  «=>106  —  Fibbb  —  SfiEAffunt  of 
Dakaobs- Low  or  PBorm. 

Loss  of  profits,  o«ring  to  deeUne  of  the  hay 
maifeet  in  consequoice  of  delay  caused  by  de- 


struction of  machinery  by  railway  firch  was  B^t 
recoverable  as  damages,  not  being  toe  proxi- 
mate result  of  defendant's  n^^igence. 

[EH.  Note;— ^Fbr  other  eases,  see  Dantages, 
Cent.  Dig.  SS  2W-271.) 

D^rtment  1.  Anneal  from  CHicuIt  Ooort, 
Wasco  County;  W.  K  Bradshaw,  Judge. 

Aftlon  by  F.  B.  Strong  and  oiiother  against 
ttie  Oregon-Waahington  Railroad  &  Naviga- 
tion Company.  Judgment  for  i^lntifh,  and 
defendant  appeals.  Remanded,  with  direc- 
tions to  modi^  Judgment.' 

The  plaintiff  Strang  Jctoed  with  the  North 
British  &  Mercantile  Insurance  Company  In 
an  action  against  the  defendant,  a  railway 
corporation,  to  r«»ver  damages  for  the  loss 
of  some  of  his  diatteds  alleged  to  have  been 
burned  by  the  negllgrace  of  the  defendant  In 
the  opCTatlon  of  a  locomotlTe  and  train  of 
cars  across  Ms  land.  The  complaint  avers: 

"That  the  plaintifl  the  North  British  &  Mer> 
caatile  Insurance  Company  is  a  corporation  dulj 
organised  and  doing  husiness  In  the  state  of 
Oregon,  and  was  such  corporation  at  all  the 
times  and  dates  herelaatter  mmtioned;  and 
litet  it  is  and  was  at  all  the  timee  and  dates 
herdnafter  mentioned  duly  qualified  to  do  busi- 
ness as  an  insurance  company,  against  loss  or 
damage  by  fire,  in  the  state  of  Oregon :  and  that 
it  had  complied  with  all  the  laws  of  the  state 
Oregon,  authorizing  it  to  do  such  buBineas." 

After  allegli^  the  corporate  {Character  of 
the  defendant  and  the  p(»sesslon  by  Strang 
of  a  certain  tract  of  land  near  Rowena,  Or., 
abutting  upm  the  defendant's  railway  track, 
it  Is  stated  that  on  Jane  SO,  1914,  he  was 
the  owner  and  In  possession  of  certain  per^ 
sonal  property  situated  on  his  land  and  listed 
with  valnations  In  the  complaint.  It  la  charge 
ed  that  the  defendant  so  negllgentiy  operated 
its  locomotive  as  to  set  fir«  on  and  near  Its 
right  of  way  which  by  reason  of  its  further 
negligence  was  allowed  to  spread  so  that  cer^ 
tain  articles  consisting  of  hay  and  farm  Im- 
plements were  consumed  by  fire.  It  Is  aver- 
red that  Strang  had  a  large  amount  of  other 
bay  wMch  be  wished  to  put  on  tiie  market 
for  sale,  but  in  consequence  of  the  necessary 
delay  he  experienced  In  pTocuring  proper  ma- 
chinery he  was  nnable  to  bale  It  until  some 
time  afterwards.  Meanwhile  the  market 
price  had  declined  ¥3  a  toh,  because  of  wMch 
he  claims  to  have  been  damaged  In  the  sdhi 
of  $240.   Then  follows  this  averment: 

"And  plaintiffs  further  allege:  That  prior  to 
the  date  of  the  said  Gre  as  hereinbefore  set 
forth,  the  plaintiff  the  North  British  &  Mercan- 
tile Insurance  Company  had  entered  into  a 
contract  with  the  said  plaintiff  F.  K.  Strang  for 
the  insurance  against  fire  of  the  35  tons  of  baled 
hay  hereinbefore  set  forth  and  the  90  tons  of 
loose  hay  and  the  horse  ^wer  and  chain  and 
bridge  hereinbefore  de8cnt>ed.  and  had  agreed 
with  the  plaintiff  to  insure  him  against  the  loss 
of  the  same  by  fire  to  the  amount  of  $1,700. 
And  that  at  the  time  of  ^d  fire,  said  contract 
of  insurance  was  a  valid  and  existing  and  sub- 
sisting contract,  and  made  the  said  plaintiff  the- 
North  British  &  Mercantile  Insurance  Confc- 
pany  lialde  upon  tiie  destruction  of '  said  prop- 
erty b7  fire,  to  the  said  F.  El.  Strang  for  the 
value  of  the  same.    That  thereafter  the  said 
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Ion  was  adjusted,  and  that  said  Insurance  com- 
pany was  compelled  to  and  did  par  the  said  F. 
iS.  Strpne  for  the  loss  of  the  same,  the  sum  of 
$1,220,  toe  value  ot  the  property  so  destroyed, 
aod  that  the  said  plaintiff  was  therenpon  «ib- 
rogated  to  the  rights  and  claims  of  tbe  said  F. 
B.  Strang  agalnat  the  said  Oregon-Washington 
Railroad  &  Navigation  Company  to  the  amount 
of  said  insurance  and  payments,  to  wit,  the 
amount  of  $1,^.  and  ^at  the  said  plaintiff  F. 
E.  Strang  thra  and  there  assigned  and  turned 
Over  to  the  said  insurance  company  his  claim 
against  said  Oregon-WaBhington  Railroad  & 
Navigation  Company  to  the  extent  and  amount 
of  said  insurance,  to  wit,  tbe  sum  of  $1,220." 

Ab  a  separate  cause  of  action  the  plaintiffs 
allege  In  substance  that  at  the  time  of  the 
Are  one  Bourhfll  was  the  owner  of  a  fourth 
Interest  In  the  90  tons  of  loose  hay  described, 
of  the  value  of  $247.60,  and  of  a  wagon  valu- 
ued  at  $40,  all  situate  upon  tb^  land  of  Strang 
and  consumed  by  the  same  fire  and  under  the 
same  drcuuntances ;  and  that  for  a  valuable 
consideration  BourhlU  had  assigned  to 
Strang  the  claim  of  the  former  against  tbe 
defendant  for  damages.  The  corporate  exist- 
ence of  the  Insurance  company  and  Its  right 
to  do  business  In  Oregon  were  denied  by  the 
answer.  All  charges  of  negligence  and  dam- 
age set  forth  in  the  complaint  are  traversed 
by  the  answer:  That  pleading  asserts  In 
effect  that  the  plaintiff  Strang  both  personal- 
ly and  through  his  agents  and  employes  dis- 
covered the  fire  in  Its  Inception  when  It  could 
have  been  extinguished  easily,  hut  carelessly 
and  negligently  failed  to  make  any  effort  to 
put  It  out  until  It  was  too  late.  It  is  also 
claimed  that  the  locomotive  in  question  was 
properly  maintained,  was  of  first -class  con- 
struction, In  good  condltltHi  and  repair ;  that 
it  was  (q>erated  In  a  careful  and  prudent 
manner;  and  that  the  defendant  had  no 
knowledge  of  the  fire  until  after  It  had  con- 
sumed the  property  mentioned  In  the  com- 
plaint. The  reply  trareraes  the  answer  In 
material  particulars. 

There  w^as  no  evidence  whatever  concern- 
ing  the  corporate  character  of  the  plaintiff 
insurance  company  or  its  qualifications  to  do 
business.  At  the  close  of  the  plaintiffs'  case 
the  defendant  moved  for  a  Judgment  of  non- 
suit on  the  ground  that  plaintiffs  bad  failed 
to  make  out  a  sufficient  case  to  be  submitted 
to  the  jury  lu  thlsf 

"OL)  The  undiluted  testimony  shows  that  the 
plaintiffs  had  notice  and  knowledge  that  this 
fire  was  set  and  burning  at  11 :30  o  clock  in  the 
morning,  and  that  no  eSort  was  made  by  him- 
self or  his  men  to  extinguish  the  fire  until  be- 
tween 1:15  and  1:20,  as  testified  by  plaintiff 
Strang. 

"(2)  There  Is  no  evidence  in  this  case  showing 
that  the  plaintiff  the  North  British  &  Mercan- 
tile Insurance  Company  was  ever  incorporated 
or  organized  under  the  laws  of  this  or  any  oth- 
er state,  or  showing  that  they  are  authorized  to 
do  business  In  this  state  or  have  paid  any  li- 
cense fee.  There  is  no  proof  here  of  any  subroga- 
tion or  anything  else  in  this  case  showing  they 
have  a  right  of  any  recovery  whatsoever. 

Tbe  court  ov^ruled  this  motion.  At  the 
close  of  all  the  testimony  there  was  a  motion 
by  defendant  for  a  directed  verdict  In  Its 
favor  on  the  same  gronnds,  but  with  lite 


results.  ISm  case  went  to  the  Jury,  which 
returned  a  verdict  In  favor  of  the  ^alntUh, 
and  tbe  defendant  appealed  from  tlie  coine- 
gnent  jndgmait  astfgniDg  as  errors  tbe  over 
ruling  of  tbe  motions  fi>r  a  nonsoit,  and  for 
a  directed  verdict 

W.  A.  Bobbins,  of  Portland  (A.  C.  Spencer, 
of  Portland,  and  Fred  "W.  Wilson,  of  The 
Dalles,  on  the  brlef)^  for  -appellant  A.  S. 
Bennett,  of  The  Dalles  (Bennett,  Sinnott  & 
Galloway,  of  The  Dalles,  on  the  brief),  tot 
reapondents. 

BURNETT,  J.  (after  stating  the  facu  as 
above).   [1,  2]  It  Is  settled  In  this  state  that 
when  the  corporate  existence  of  a  plaintiff 
corporation  Is  put  in  issue,  the  allegation  in 
that  respect  must  be  proved,  tor  want  ot 
which  the  plaintiff  must  fall.    HoUaday  v. 
Elliott  8  Or.  84;  Ooodale  Lumber  Co.  v. 
Shaw,  41  Or.  644,  60  Pac.  546;  Hartford  las. 
Oo.  V.  Central  R.  of  Orestm.  74  Or.  144,  144 
Pac.  417.  The  state  of  the  record  prevents  a 
recovery  by  the  Insurance  company.   At  the 
least  the  motion  for  a  nonsuit  ought  to  have 
been  allowed  as  to  that  plaintiff.   In  consid- 
ering that  moti(m  as  it  .  affects  the  plaintiff 
Strang,  a  brief  rfeum^  of  the  testimony  Is 
neceesarj'.  The  track  of  the  defendant  com- 
pany ran  througli  his  premises  leading  from 
The  Dalles  to  Portland.   He  had  a  crew  of 
seven  men  operating  a  hay  baler,  approxi- 
mately 600  feet  north  of  the  trade  about  one- 
half  mile  east  of  the  station  at  Rowena.  He 
Mmself  with  another  employd  was  bauUng 
hay  from  the  north  side  of  the  railway  and 
west  of  tbe  station  to  bis  houEie  situated 
some  distance  south  of  the  track.   An  extra 
freight  train  going  west  passed  along  about 
10:30  o'clock  In  the  forenoon  of  the  day  in 
question,  and  about  that  time  the  employes 
at  the  baler  discovered  a  smoke  about  a 
quarter  of  a  mile  west  of  where  they  were 
at  work,  apparratly  on  or  near  the  defmd-. 
ant's  right  of  way,  but  not  on  Strang's  pr«n- 
Ises.  At  the  time  the  wind  was  btowlng  prin- 
dpally  from  the  east  towards  the  west,  but 
was  fitful  and  changeable.   There  was  testi- 
mony to  show  that  Strang  himself  saw  the 
smoke  about  half  past  11  while  he  was  on 
his  way  to  the  house  with  a  load  of  hay. 
During  aJl  this  time  tbe  smoke  increased  In 
volume  considerably.   All  tbe  men  quit  work 
at  noon  tar  dinner,  being  absent  about  an 
hoar.   In  the  meantime  the  wind  had  chang- 
ed and  was  blowing  from  the  west  carrying 
the  fire  towards  the  machinery  and  hay. 
which  was  afterwards  consumed.  When  tbey 
returned  from  the  noon  meal  Strang  and  all 
his  men  apparently  used  every  effort  at  their 
command  to  extinguish  the  fire,  but  witboot 
success,  and  the  property  was  burned.  The 
defendant   contends  that   the  condact  of 
Strang  and  his  employ^  amounts  to  such  a 
degree  of  contributory  nec^lgenoe  as  to  pre- 
vent the  plaintiff^  from  recovering,  and  that 
It  was  the  duty  of  the  court  as  a  matter  of 
law  to  direct  a  Judgment  ot  nonsuit  In  tbe 
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first  Instance,  and  upon  the  question  being 
roiewed  at  me  close  of  the  evidence  to  In- 
Btrnct  the  Jury  to  find  a  verdict  for  the  de- 
fendant. 

r8,41  The  standard  by  which  diligence  or 
negligence  Is  to  be  Judged  Is  the  conduct  of  a 
reasonably  prudent  man  under  the  condltlonB 
disclosed  by  the  evidence,  and  a  court  la  not 
Jostlfled  In  directing  a  nonsuit  unless  no  rea- 
scHiable  concloslon  can  be  drawn  from  the  evi- 
dence, except  that  the  plaintiff  was  remiss  in 
his  duty  under  the  dreumstances.  Ordina- 
rily and  almost  uniformly  this  is  a  question 
of  fact  for  the  jury.  In  this  case  one  man 
on  se^ng  the  smt^e  of  the  fire  at  Its  t>egin- 
nlDg  might  consider  It  to  be  his  duty  to  go  at 
once  and  put  it  out  Another  thinking  that 
the  prevailing  wind  would  carry  the  fire  away 
from  his  prc^rty  ml^t  not  feel  called  upon 
to  attend  to  It  We  cannot  say  as  a  matter 
of  law  which  would  be  right  It  was  for  the 
Jury  to  determine  whether  Strang  acted  as  a 
reasonably  prudent  man  would  In  such  a 
Juncture.  Palmer  v.  P.  By.  L.  &  P.  Co.,  66 
Or.  262,  108  Pac.  211 ;  Chicago,  etc.,  B.  Co. 
V.  Pennell,  94  III.  448;  Franey  v.  III.  Central 
R.  Co.,  104  111.  App.  499;  Haverly  v.  State 
Une  &  S.  R.  Co.,  135  Fa.  50,  19  Atl.  1013. 
20  Am.  St  Rep.  848;  St  LouU  &  S.  F.  R. 
Co.  V.  League,  71  Kan.  79,  80  Pac.  46. 

[5]  This  rule  is  not  at  variance  with  the 
following  authorities  cited  by  the  defendant: 
Eaton  V.  O.  R.  &  N.  Co.,  19  Or.  391,  24  Pac. 
416,  was  a  case  where  the  plaintiff  saw  the 
fire  actually  burning  his  grass,  but  made  no 
effort  whatever  to  extinguish  the  flames,  say- 
ing that  it  was  not  his  business,  but  that  of 
the  railroad  company.  In  Richmond  v.  Mc- 
Neill, 81  Or.  342.  49  Pac  879,  the  court  said 
that  it  was  the  duty  of  the  plaintiff  to  use 
proper  endeavors  to  prevent  the  destruction 
of  his  pr(^rty  If  he  could  do  so  by  slight 
effort  and  without  danger  to  himself,  but 
farther  held  that  when  different  deductions 
may  reasonably  be  drawn  from  the  testimony 
they  should  be  left  to  tbe  Jury.  To  the  same 
effect  Is  Hawley  v.  Sumpter  Val.  Ry.  Co.,  49 
Or.  600,  90  Pac.  1106.  12  L,  R.  A.  (N.  S.)  626L 
The  plaintiff  Strang  was  therefore  entitled 
to  go  to  the  Jury  with  his  case. 

[6]  It  appears  by  his  complaint  however, 
tluit  he  had  insured  35  tons  of  baled  hay,  90 
t<ms  of  loose  hay,  and  a  horse  power,  chain, 
and  bridge ;  that  after  the  fire  the  insurance 
company  paid  tilm,  as  the  pleading  states, 
"$1,220.  the  value  of  the  property  so  destroy- 
ed." Not  only  so,  but  he  also  avers  that  he 
"aBsigned  and  turned  over  to  the  insurance 
company  bis  claim  against  safd  Oregon- 
Washington  Railroad  ft  Navigation  Company 
to  the  extent  and  amount  ot  said  Insoranoe, 
to  wit,  Via  nm  of  |1^."   Thus  It  Is  dis- 


closed that  he  was  paid  the  full  value  of  the 
Insured  chattels,  and  asidgned  to  his  coplaln- 
tiff  his  chose  in  action  therefor.  Consequent- 
ly he  has  no  interest  in  that  property  and 
no  claim  for  damages  for  its  destruction  aft- 
er he  has  been  paid  in  full  and  has  sold  his 
cause  of  action  to  another.  It  Is  without  dis- 
pute though  that  he  lost  the  following  items 
of  prcHperty  which  with  their  values  are  here 
set  down: 


Two  Mta  doabl«treM  and  aackyoln   |  7  00 

UO  t«et  H-lneh  wbto   10  40 

100  faet  n>p«   4  00 

4  bay  pr«M  Bprlngs  aad  I  bloOks   6  00 

BOO  lbs.  No.  16  bftllng  wfM   17  00 

4  hxy  forks   S  40 

1  derrlok    15  00 

GraM  ud  tnes  dMUayad   D  00 

Total  $Ua  80 


[7, 1]  It  Is  unquestioned,  too,  that  Bourhlll 
was  the  owner  of  a  fourth  interest  la  the 
loose  hay,  the  value  of  whl<!h  Is  fixed  at 
$247.50,  and  of  a  wagoa  worth  fcU).  The  tes- 
timony fixing  these  values  is  undlspnted,  and 
It  is  without  question  that  Bonrblll  assiLgned 
to  the  plaintiff  Strang  the  former's  daim 
for  the  loss.  Hie  Jury  has  determined  the 
fact  to  be  Uiat  the  d«f6ndant  was  to  blame 
for  the  dMttructlon  of  this  prop^ty.  The 
plaintiff  Strang  is  entitled  to  recover  for  his 
uninsured  property  and  on  the  dranand  as- 
signed to  him  by  BonrhiU,  totaling  9390.30. 
The  measure  of  damages  In  sncb  case  Is  Qie 
reasonable  value  of  the  pn^crty  destroyed. 
The  loss  of  profits  owing  to  the  subsequent 
decline  of  the  hay  market  was  not  the  proxi- 
mate result  of  the  def^dant's  ntM^igence,  and 
cannot  he  the  basis  of  a  recovery  in  this  ac- 
tion. 

The  sltoatlon  then  is  that  we  haTe  b^ore 
us  in  the  record  authentic  data  enabling  us 
to  determine  the  ultimate  rights  ot  the  par- 
ties according  to  section  180,  L.  O.  U,  em- 
powering the  court  to  give  Jadgment  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  OT  against  one  or  more  at  several  defend- 
ants, and,  when  the  justice  of  the  case  re- 
quires It,  to  d^rmlne  Uie  ultimate  rights 
of  the  parties  on  each  side  as  between  them- 
selves. 

The  Judgment  will  therefore  be  modified  by 
allowing  the  plaintiff  Strang  to  recover 
$390.30,  and  the  costs  and  disbursements  of 
the  circuit  court  Die  cause  will  be  remanded, 
with  directions  to  enter  this  Judgment  for 
Strang  aud  me  of  nonsuit  in  fftvor  of  Oie 
defendant  against  the  plalntlfl  Nortii  British 
&  Mercantile  Insurance  ComiHuiy.  The  de- 
fendant will  recover  costs  and  disbursements 
ia  this  court 

McBRIDO,  a  J.,  and  MOOR&  and  BBN- 
SON,  JJ..  concur. 
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ABANDONMENT. 

8m  Appeal  and  Error,  ^»805. 

ABATEMENT  AND  REVIVAL 

See  Partition,  «s»27;  Fleadinv,  ^lOfi,  111, 
269. 

n.  AHOTHEB  ACTIOH  PENDIHO. 

«S3I7  (Gel.)  Under  Code  Civ.  Froc.  §  430, 
Bubd.  3,  in  an  acticai  against  a  bank  on  a  chec^ 
certified  it,  a  plea  of  another  action  pending, 
relying  apon  an  interi^eader  aait  bitought  b7 
bank  against  plaintiff  and  another,  not  shown 
by  complaint  to  have  raised  aame  issaes,  Bbould 
have  been  ralaed  by  answer  and  not  by  demur- 
nr^-Goimer  t.  Bank  of  BakerafieM,  168  P.  868. 

ABSTRACTS  OF  TITLE. 

«s»l  (Kan.)  The  "posting"  of  an  abstract  be- 
tween certain  dates  is  the  process  of  transfer- 
ring to  it  socb  data  shown  by  the  public  rec- 
ords ae  may  aAeot  tbe  title  to  the  preperbr  be- 
tween those  datee.— Arnold  t.  Bamer,  168  P. 
805. 

(Kan.)  Where  an  abstracter  extends  an 
abstract  preriooBly  made,  and  reissues  and  cer- 
tifies the  original,  he  is  liable  for  negligent  er- 
rors therdn.— Arnold  t.  Bamer,  163  P.  800. 

Where  an  abstracter  brings  a  former  abstract 
to  date  his  recital  therein  that  he  posted  from 
February  9,  1909,  to  April  2Z,  1909,  followed 
b7  hia  name  and  official  title,  gnarantees  a  prop- 
ar  abstract  between  sncb  dates,  but  does  not 
verify  or  recertify  the  acenreoy  of  entries  in 
the  sarlier  abstract.— Id. 

ABUSE  OF  PROCESS. 

See  EProcess,  €=>171. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  ^36&-141;  Municipal 
Corporations,  <3=>406-524. 

ACCEPTANCE. 

See  Deeds,  «»64. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  «ss»122. 

ACCOMPLICES. 

See  Criminal  Law,  «=»511,  780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment 

ACCOUNT. 

See  Account  Stated;  Evidence,  ^=»3&i:  Execu- 
tors and  Administrators,  ^==>485,  510;  Limi- 
tation of  Actions,  «=»2& ;  Trusts,  «s>30&. 


ACCOUNT  STATED. 

^96(3)  (Mont)  Where  money  was  deposited  in 
a  bank  for  a  corparation,  pashbook  balance, 
when  accepted  as  correct,  became  an  account 
stated  between  corporation  and  bank,  and  fixed 
amount  due  corporation  unless  fraud,  mistake, 
or  error  intwvened  in  ascertaining  it  and  the 
corporation  had  exclusive  right  to  dispose  of 
such  balance.— Hanson  Sheep  Co.  v.  Farmers' 
A  Traders'  State  Bank,  163  P.  IIGI. 

ACCRUAL. 

See  limitation  of  Actions,  <=95B. 

ACQUIESCENCE. 

See  Principal  and  Agent,  «=»170L 

ACTION. 

See  Abatement  and  BevivaL 

I.  o/mamnm  and  oonranoira  pmB. 

OEDENT. 

4=>4  (Wash.)  Doctrine  ctmiprehended  in  max- 
im, "Ex  turpi  causa  non  ontar  actio,"  bad  no 
application  where  there  was  no  evil  in  subject- 
matter  of  contract  and  where,  if  plaintifb  were 
guilty  of  fraad,  it  was  invited  by  defendants, 
and  deftrauded  party  made  common  canae  with 
plaintUCs.— Lander  v.  Devlin,  168  P.  395. 

n.  NAT0BE  AKD  FOBBL 

^S32S(2)  (Idaho)  In  determining  whether  the 
nature  of  an  action,  such  as  an  action  in  as- 
sumpsit for  money  had  and  received,  is  legal 
or  equitable^  tbe  court  must  consider  the  aver- 
ments of  the  petition  or  complaint  and  ttie  sub- 
stance of  the  ultimate  relief  sought.— Johansen 
V.  Looney,  163  P.  303. 

«=>32  (Or.)  In  view  of  abolition  of  distinc- 
tion between  actions  at  law  by  Ia  O.  L.  f  1, 
landlord  may  recover  for  trespass  reeoltiug  in 
injuries  to  reversion  regardless  of  his  inabili^ 
to  maintain  trespass  quareclauaum  fregit.— Wil- 
liams V.  Goose  Lake  Valley  Irr.  Co.,  163  P.  81. 

m.  JoiHSEB,  gpuTTnrg.  ookbou^ 

DATIOir,  AHD  SEVERAirOE. 

«s»45(2)  (Kan.)  In  action  for  partition  of  land 
in  this  state,  amended  petition  making  atranger 
to  title  a  party;  alleging  that  he  claimed  title 
and  wrongfully  excluded  plaintiff  from  posses- 
sion of  land  in  another  state,  was  dannrraUe 
on  ground  of  misjoinder  of  causes  of  action. — 
CaldweU  v.  Newton,  163  P.  168. 
«==»50(6)  (Wash.)  Fact  that  other  defendants 
were  brought  in  end  sought  to  be  held  on  the- 
ory that  would  make  them  jointly  liable,  tfaon^ 
trial  court  held  to  contrary  on  facts,  did  not 
constitute  misjoinder  of  causes  of  action,  or 
joinder  of  improper  defendants. — Hexter  t. 
Crown  Woolen  COb,  163  P.  774. 


For  cBsaa  In  D»g.  Dtg.  ft  MftL  Dig.  Key  Ho.  Swlea  ft  Indsxes  see  sane  tegle  and  KH7-HVMBBB 
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<&s>57(l)  (CaLApp.)  A  partition  suit  ma;  be 
oonsolidated  by  coosent  of  the  parties  with  suit 
to  foreclose  a  mortsage.— K6os  V.  DIafl,  163  P| 
1062. 

ACT  OF  GOD. 

See  Shipping  «=>141. 

ADJOINING  UNDOWNERS. 

See  Bonndariei. 

(Kan.)  Where  one  has  planted  hedce 

trees  on  her  own  land  and  cultiTated  them, 
they  are  her  property,  and,  although  growing 
near  the  boundary  line,  the  neighbouring  owner 
has  no  property  in  them,  and,  unless  -they  -are 
doing  him  an  injury,  may  be  enjcnned  from  med- 
dling witili  them.— Wideman  v.  Faivi^  163  P. 
618. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Bzecntors  and  Administrators;  Traats,  ^9 
179-281, 

ADMIRALTY. 

See  Courts,  «»488;  Shipping. 

I.  JUBI8DIOTION. 

«s>l  (Cal.)  Since  jurisdiction  of  federal  courts 
in  admiralty  rests  on  the  Constitution,  it  can- 
not be  enlarged  or  abridged  by  Congress,  nor  by 
the  states.— North  Pacific  S.  S.  Co.  t.  Indus- 
trial Ace.  GommiaBion  of  Galifomia,  163  P. 
109. 

"Jurisdiction"  as  to  federal  admiralty  juris- 
diction means  only  general  jurisdiction  over 
cases  of  admlralQr  eogniEance,  and  does  not  pre- 
clude creation  ot  new  rights  and  remedies  in 
maritime  matters  by  the  states,  enforceable  in 
state  courts  or  by  Congress.— Id. 

In  view  of  the  federal  Judiciary  Act  of  1780, 

S anting  admiralty  jurisdiction  to  the  federal 
ifitrict  Court  and  saving  to  suitors  common- 
law  remedies  where  common  law  was  competent 
to  give  a  remedy,  while  state  Legislatures  can- 
not In  terms  enlarge  jurisdiction  of  admiralty, 
they  may  create  new  rights  over  matters  with- 
in the  jurisdiction  of  admiralty. — Id. 

«s»2  (CaL)  Assuming  that  Workmen's  Gom- 
Iiensation  Act  romes  within  the  scone  of  a  rem- 
edy afforded  by  the  common  law,  ft  is  entitled 
to  respect  in  admiralty  courts  under  the  saving 
clause  of  the  Judiciary  Act — North  Pacific  S> 
S.  Co.  T.  Industrial  Ace  Commission  of  Cali- 
fornia. 163  P.  18e. 

Since  "common-ltw  remedy,"  as  employed  in 
Judiciary  Act,  means  any  remedy  with  or  with- 
out action  or  jury  which  is  a  substitute  for  a 
suit  at  law  whereby  a  liability  is  imposed  after 
due  process  of  law,  the  Workmen's  Compensa- 
tion Act  la  within  its  saving  clause.— Id. 

Touching  torts  on  high  seas,  state  may  create 
new  rights  or  remedies,  and  enforce  those  rights 
in  her  own  courts,  without  regard  to  admiralty, 
under  construction  of  saving  clause  of  Judi- 
ciary  Act. — Id. 

ADMISSION. 

See  Attorney  and  Client,  <=s)l  la 

ADMISSIONS. 

See  Criminal  Law,  «S3»406,  407;  Evidence,  «S3> 

216-243. 

ADOPTION. 

See  Master  and  Servant,  ^383. 

'^S95  (Mont.)  That  the  persons  adopted  and 
adopting  are  of  different  races  Is  immaterial; 
Civ.  Code  189&.  |  310  (Rev.  Codes,  §  3761),  au- 
thorising adoption  of  any  minor  child.— In  n 
Pepin's  Estate.  163  P.  101. 


®=»I4  (Mont)  A  decree  valid  on  its  face,  eipe- 
cially  one  of  adoption,  by  which  status  of  nr- 
ti&ul&r  persons  ia  fixed,  is  not  subject  to  collst- 
eral  attaA  on  matters  dehora  the  reoord^In  rs 
Pepin's  Estate,  168  P.  101 

Attack  of  an  adoption,  in  a  i^roceeding  to 
contest  a  will  and  procure  revocation  of  a  will, 
and  as  a  means  to  that  end,  is  collateral;  not 
direct— Id. 

An  adoption  can  be  attacked  for  fraud  in- 
ducing the  person  to  make  it,  only  by  him,  and 
not  by  persons  who  otherwise  on  his  oeaA 
might  be  his  heirs.— Id. 

An  adoption  can  be  attAcked  tor  coercion  in- 
ducing one  to  make  It  only  by  him.  and  by  those 
who  otherwise  on  his  death  would  have  been  hit 
helMi— Id. 

«=32l  (Mont.).Undcr  Rev.  Codes.  H  3768,  4820. 
the  adopted  child  of  one  dying  intestate  wooU 
succeed  to  all  his  estate,  as  against  coUatenl 
heirs.— In  re  Pepin's  Estate,  163  P.  101. 

ADULTERY. 

See  Lewdness,  43»1,  10, 

ADVERSE  POSSESSION. 

See  Easements,  e=>S2;  Limitation  of  Actions. 

I.  ITATUBB  AMD  BEQUIUTES. 
(G)  Parasent  of  Taxm. 

<8=>94  (Colo.)  The  psyment  of  taxes  by  a  party 
out  of  possession,  who  took  a  xeeetpt  statins 
that  the  taxes  were  received  from  the  party  in 
possession  by  the  payor,  does  not  interrupt  the 
running  of  the  seven-year  statute  of  limitations. 
— Galligan  v.  Thomas  S.  Hayden  Bcalty  Co., 
168  P.  296. 

m.  pixAmxo,  MvaxmoB,  tbxal, 

AMD  KBVTBW. 

(Utah)  The  complaint  In  an  action  to 
enjoin  interference  with  the  use  of  land  as  s 
highway  did  not  show  a  right  based  on  advene 
user,  where  it  did  not  allege  that  the  use  of  the 
land  was  adverse  and  under  a  claim  of  rieht— 
Parr  v.  Wheelwright  Const.  Co.,  163  P.  256. 
^9 1 14(1)  (Kan.)  E>vidence  Aeld  not  to  conclo- 
sivelf  show  that  defendant  had  acquired  title  by 
adverse  possession. — Hinnen  v.  Arts,  1^  P.  14L 
«E»II6(1)  (Kan.)  In  ejectment,  requested  in- 
strueti<aia  on  adverse  poaseasion  held  proparly 
refused.— Hinnen  t.  Arts,  163  P.  141. 
^9)16(7)  (Kan.)  In  ejectment  an  instrucdw 
on  adverse  poasefision,  resulting  from  the  hold- 
ing of  land  to  fence  constructed  by  true  owner, 
MM  not  erroneons.— Hinnm  r.  Arte.  IQS  P.  141 

AFFIDAVITS. 

See  Attachment  «s>117;  Criminal  Law,  <=> 
eoe;  New  Trial,  «»160;  BeideTin. 

AFFREIGHTMENT. 

See  Shipping. 

AGE. 

See  Rape,  «=>52. 

AGENCY. 

See  Principal  and  Ageot. 

AGISTMENT. 

See  Animals.  «=»22,  26. 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

See  Indictment  and  Information,  ^=:9202. 
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ALIENATING  AFFECTIONS. 

usbond  and  Wife,  ^:»833,  33^ 

ALIENATION. 

idiana,  4s»15. 

ALLOTtfENT. 
TERATION  OF  INSTRUMENTS. 

eformatioD  of  Instruments 

AMENDMENT. 

ipeal  and  Error,  «s»440,  888 ;  Indictment 
Information,  €=^150, 161 ;  Judgment,^} 
321;  Municipal  CorporatioUB,  <^=»46, 
ding,  ^23&-260. 

\MOUNT  IN  CONTROVERSY. 

ppeal  and  Brror,  «s»46-a0. 

ANIMALS. 

anient,  *a»21&-230;  Landloid  and  Ten- 
«»5;  heading,  «ss>382;  Bailroads.  «=» 

413. 

(Kan.)  One  taking  in  and  pastaring  cat- 
his  land  for  reward  is  not  taereby  a  land- 
ut  an  agister.— Cox  v.  Cbase,  163  P.  184. 

(Kan.)  Iq  action  to  recover  for  pasturing 

exdusion  of  defendants'  evidence  that  in 
r7  course  of  businesa  they  would  not  have 
d  until  30  days  later  if  there  had  been 

of  water  waa  error^Cox  v.  Ghaae,  168 

iction  to  racover  for  pasturing  cattle  in- 
X  an  alleged  failure  of  water  and  dam- 
lerefrom,  evidence  of  the  weight  of  the 
when  taken  and  when  shipped  was  com- 

.—Id. 

tction  to  recover  for  pasturing  cattle  in- 
S  an  alleged  faflure  of  water,  Bbrinkage, 
image,  exclusion  of  evidence  of  condition 
tie  of  same  herd  kept  in  another  pasture 

water  did  not  fail  was  not  error,  as  it 

involve  collateral  issues  as  to  similarity 
)  pagtures.— Id. 

(Idaho)  Rev.  Codes.  H  1217.  1218.  mak- 
unlawful  for  owner  of  sheep  to  herd  them 
mit  them  to  graze  on  public  range  with- 
3  miles  of  another's  dwelling  house,  on 
y  that  party  injured  may  recover  for  dam- 
lustained,  were  enacted  and  are  enforce- 
IS  an  exercise  of  state's  police  power. — 
ler  V.  Little,  163  P.  209. 

(Kan.)  Gen.  St.  191S.  S  4806.  relating 
'tition  fences,  does  not  mean  that  if  one's 
passes  through  defective  fence  which  he 
3  maintain  be  can  escam  liability  for  in- 
to another  because  such  other  had  not 
lis  part  of  the  fence  up  to  the  legal  stand- 
Smith  V.  Ott.  163  P.  918. 
0(4)  (Kan.)  Evidence  in  an  action  for  de- 
ion  ot  growing  com  by  defendant's  cattle 
A>  sustain  finding  that  the  cattle  passed 
;h  that  part  of  fenee  which  defendants 
greed  to  maiutaln^mith  t.  Ott.  16S  P. 

0(8)  (Idaho)  In  action  for  penalty  for 
on  of  Rev.  Codes,  H  1217,  1218,  in  per- 
g  sheep  to  graze  on  public  range  within 
liles  of  dwdling  house,  the  measure  of 
;es  was  the  loss  directly  sustained  by  graz- 
I  and  deatroyiuK  grass  on  public  range, 
plaintiff's  stock  would  otherwise  have 
1  upon.— Chandler  t.  Little.  163  P.  299. 

ANNULMENT. 

[arriage,  ^58,  60. 


APPEAL  AND  ERROR. 

See  Certiorari;  CourU,.^202. 205-212;  Crim- 
inal Law,  «=»1013,  1024;  Bvidence,  «9B97; 
Exc^tiona,  Bill  of. 

For  review  of  rulinga  in  parUculftr  actions  or 
proceedings,  see  also  the  various  specific  topics. 

I.  NAXmtE  Ajm  FORM  OF  BEKEDT. 

^2  (Nev.)  St.  191S,  c.  142,  1 18.  does  not  de-. 
prive  an  appellant  of  his  constitutional  right  of 
appeal,  since  while  Constitution  gives  right  of 
appeal,  and  Legislature,  under  pretense  of  pK- 
scribing  forma,  cannot  deprive  parties  of  sub- 
stantial rights,  constitutional  right  of  appeal  is 
to  be  enjoyed  and  exercised  subject  to  regula- 
tions of  law  and  practices  of  courts. — Coffin  v. 
Coffin,  163  P.  731. 

^s=>Z  (N.M.)  Right  of  appeal  is  generally  gov- 
erned by  statute  in  force  when  final  judgment  is 
rendered;  and,  unless  terms  of  statute  chang- 
ing right  of  appeal  were  intended  to  be  retro- 
spective, it  does  not  apply  to  causes  in  which 
final  judgment  was  rendered  prior  to  enactment. 
Packman  v.  Atchison,  T.  &  3.  F.  Ry.  Co.,  163 
P.  1084. 

^=»I4(4)  (Utah)  Ooparties  desiring  relief 
against  each  other  on  appeal  must  present  their 
matters  by  cross-appeals.- McComick  &  Co., 
Bankers,  v.  National  Copper  Bank  of  Salt  Lake 
City,  163  P.  1097.  . 

«s»l6  (N.M.)  Where  separate  cases  are  con- 
s<^alecl  ■  for  trial  purposea  only,  by  order  of 
oonrt,  and  separate  judgments  are  rendered  in 
each  case,  those  several  judgments  cannot  be 
reviewed  in  a  single  appeal  or  writ  of  error. — 
Clark  V.  Qneep  Ins.  Co..  163  P.  371. 

m.  DEOIUONB  BEVIEWABIiB. 
fO>,  AawoMt  «r  T«lM  la  CoatrsTArar* 

•®=»46  (CaLApp.)  Under  Code  <^t.  Proa  {  52, 
where  judgment  against  defendant  on  his  lia- 
bility as  a  stockholder  was  for  leas  than  $300, 
and  demand  in  complaint  as  against  him.  was 
for  less  than  $300,  Appellate  Court  had  no  Ju- 
risdiction of  plaintilTB  appeal  from  order  set- 
ting  aside  judgment — Wagner  Cardinet  B\)un- 
Uiu  Brush  Co..  163  P.  337. 
^s>5\  (Wash.)  In  action  in  justice  court  for  less 
than  $100,  defendant  counterclaimed  for  fOO.- 
99,  but  on  appeal  in  district  court,  amended 
counterclaim  to  state  aiuounf  in  excess  of  $200. 
Held,  the  original  amount  in  controveray  was 
$99.90  and  Suprone  Court  was  without  juriS' 
diction  of  appul  itnder  Const,  art.  4,  {  ^  the 
original  amount  in  controversy  not  exceeding 
$200.— Bertles  v.  Hawkins  Motor  Car  Co.,  1^ 
P.  3. 

(g=360  (Kan.)  In  determining  whether  amount 
in  controversy  as  affecting  jurisdiction  in  an 
appeal  is  less  than  $100,  exclusive  of  costs, 
within  Civ.  Code,  S  566  (Gen.  St.  1909.  f  6161), 
collateral  effect  of  judgment  cannot  be  con- 
sidered.—Interstate  Town-Site  Co.  t.  Zimmer- 
man, 163  P.  452. 

Where  judgment  in  lower  conrt  was  for  $28.- 
16,  the  amount  of  six  installments  and  interest 
on  a  note  for  $178,  such  amount  was  value  in 
controversy  as  determining  jurlisdictitai  on  ap- 
peal, notwithstaodinif  Judgment  would  be  res 
jodieata  in  a  subsequent  action.— Id. 

(D)  Flnalltjr  of  Determination. 

^71(2)  (Wash.)  Writ  of  garnishment  may  be 
quashed  for  lack  of  form  or  substance,  and  alias 
writ  issue  immediately,  so  tiiat  order  quashing 
writ  of  garnishment  is  not  necessarily  a  final 
order.— Morris  St  Co.  v.  Canadian  Bank  of 
Commerce.  163  P.  1139. 

(B)  Matarcv  Baope»  aad  BCeet  of  Deetatoa.* 


_  18  rWash.)  No  objection  being  made  to 
procedure  to  review  Judgment  rendered  after 
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former  appeal,  the  prewot  appeal  will  be  treat- 
ed as  sufficient  to  reinvest  the  court  with  juris- 
diction.—Spear  T.  CitT  of  Bremerton.  168  P. 
741. 

PBSBBITTATION   AHB  RESEBVA- 
TION  Ur  I.OWBB  COURT  OF 
GBOirNSS  OF  REVIEW. 

(A)  iMue*  m.n€-  tkneatlowa  In  Iiower  Conrt. 

€=3 170(1)  ^.M.)  Nonjurisdiotional  questions, 
rsised  for  the  first  time  on  appeal,  will  not  be 
considered. — Clark  v.  Queen  Ins.  Co.,  163  P. 
371. 

^171(1)  (Okl.)  Parties  wlU  not  be  allowed  to 
change  front  in  tbig  court  and  assert  a  theory 
which  was  not  suggcated  in  the  court  below.— 
Buel,  Pryor  &  Daniel  v.  St  Louia  &  S.  F.  By. 
Co.,  163  P.  536. 

^»I7I(1)  (Wash.)  A  party  cannot  cbange  hlR 
theory  on  appeal,  but  this  rule  is  inapplicable 
in  action  for  failure  to  discharge  a  mortgage, 
where  there  is  no  choice  of  remedies.— Mor- 
rill V.  Title  Guaranty  ft  Surety  Co..  163  P. 
733. 

®=>I73(1>  (Cat.)  Affirmative  defenses  not  plead- 
ed held  not  available,  on  api>eal. — Eucalyptus 
Growers'  Aes'n  v.  Orange  County  Nursery  & 
Land  Co.,  163  P.  45. 

(B)  Objection*  and  Motions,  Md  Rallnss 

Tli«reon. 

«=»I97(3)  (Or.)  In  a  suit  to  foreclose  a  me- 
(^ntc'a  lien  where  comnlaint  alleges  an  ex- 
press agreement,  and  answer  alleges  an  express 
contract  to  pay  a  smaller  sum,  nature  of  agree- 
ment was  not  an  issue,  and  hence  defendants 
cannot  maintain  on  appeal  that  plaintiff  is  not 
entitled  to  a  decree  because  his  complaint  alleges 
an  express  contract  while  hia  proofs  disclose 
an  implied  cratract. — Johnson  v.  Paulson,  163 
P.  435. 

«=>204(1)  (Or.)  Error  cannot  be  ur^  to  admia- 
sion  of  incompetent  evidence  received  without 
objection.— Caro  t.  WoUenberg,  163  P.  94. 
«»205  (Kan.)  Under  Code  Civ.  Proc.  {  307 
(Gen.  St.  1008,  |  5901),  the  sustaining  of  an  ob- 
jection to  a  question  aaked  of  a  witness  cannot 
be  reviewed  where  no  proof  was  made  in  tbe 
trial  court  as  to  what  tbe  answer  would  have 
been.— Imel  v.  Atchison,  T.  ft  S.  F.  By.  Co.,  163 
P.  807. 

$=3206(1)  (Wash.)  In  action  for  injuries  in  auto 
collision,  error  committed  by  trial  court  in  lim- 
iting number  of  defendants  eyewitnesses  of  ac- 
cident held  renewable,  thoogli  there  was  no  of- 
fer of  proof  as  to  what  two  additional  witnesses 
would  testi^  to.— Mogelberg  v.  Calhoun,  163 
P.  29. 

^=9223  (Colo.)  Where  no  objection  was  made 
to  entry  of  jadgnwntt  it  will  not  be  reviewed. 
-Denver  Pub.  Co.  v.  Farrell,  163  P.  965. 
«=)23r(3)  (Okl.)  Objection  to  admiasibility  of 
evidence  without  assigning  grounds  named  in 
Rev,  Laws  1910,  S  5070,  or  any  other  ground,  is 
not  luch  an  objection  as  will  cause  Supreme 
Court  to  review  overruling  of  purported  objec- 
tion.—Bishop-Babeock-Becker  Oo.  V.  Ifiates  Drug 
Co..  163  P.  276i 

(O)  Bx««ptlou. 

<t=>272(2)  (N.M.)  Exceptions  to  instmcdons 
must  be  brought  to  trial  couVt's  attention  before 
or  when  they  are  given  to  jury  in  order  that  it 
may  be  able  to  correct  any  error  tiierein,  and 
exceptions  thereto  taken  after  verdict  will  not  be 
considered.- Spencer  v.  Gross  Edly  ft  Co.,  163 
P.  1087. 

«=>273(7)  (N.M.)  Exceptions  to  instructions 
which  fail  to  point  out  the  alleged  error  there- 
in will  not  be  cOTsidered.- Spencer  v.  Gross  Kel- 
ly ft  Co..  168  P.  1087. 

(D)  Motions  for  Hew  Trinl. 

^281(1)  (Colo.)  Where  motion  for  new  trial 
waa  not  filed  aa  Kqaiied  hr  court  rnlo  19(  et- 
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fecdve  September  14, 1914  Q48  ?«&  zi),Jad^ 
ment  will  not  be  reviewed.— I>enver  Pub.  Co.  i. 
Farrell,  163  P.  965. 

<fc»289  (Kan^  Under  Code  Civ.  Proc.  I  307 
(Gen.  St  1909,  {  5901),  rejected  evidraice,  to  be 
availed  of  on  appeal,  must  be  presented  to  trial 
court  at  hearing  on  motion  for  new  trial— Cox 
V.  Chase,  163  P.  184. 

«s»30l  (Colo.)  In  an  action  for  fees  of  an  at* 
tomey  for  a  corporation,  aaalgnmenta  of  error 
by  defendant  not  included  in  the  motiim  for 
new  trial  held  mit  pr(^rly  before  the  Supreme 
Court  for  consideration. — Expansion  Gold  Min- 
ing &  Leasing  Co.  v.  Campbell,  163  P.  968. 
^301  (Okl.)  Brrora  on  tbe  trial  are  not  re- 
viewable, unless  brought  to  trial  court's  atteih 
tion  by  motim  for  new  trial,  and  acted  upon, 
and  such  motion  and  ruling  thereon  preserved 
by  bill  of  exceptions  included  in  transcript,  or 
incorporated  in  a  case-made,  filed  witb  petitiaa 
in  error. — Canadian  River  B.  Cki.  r.  Wichita 
Falls  ft  N.  W.  By.  Co.,  168  P.  276. 
«=»302(3)  (Ken.)  Error  in  the  exdusion  of  evi- 
dence will  not  be  considered  on  appeal,  where 
the  excluded  evidence  waa  not  produced  on  the 
hearing  ot  the  motion  for  a  new  trlaL— Harris 
V.  Morrison,  163  P. -1062. 
^»302(6)  (Wyo.)  Grounds  of  motion  for  new 
trial  that  findings  are  not  sustained  by  evi- 
dence EUid  are  contrary  to  law,  and  that  the  evi- 
dence la  insufficient  to  warrant  finding  or  judg- 
ment tox  plaintiff  or  asainat  defendant,  do  not 
present  qneation  aa  to  amount  of  recoreiy.— 
Bjortb  Oil  Co.  v.  Curtis,  163  P.  362. 
<8=>304  (Okl.)  Errors  on  the  trial  are  not  re- 
viewable, unless  brought  to  trial  court's  atten- 
tion by  motion  for  new  trial,  and  acted  upoiu 
and  such  motion  and  ruling  thereon  preserved 
by  bill  of  exceptions  included  in  transcript,  oc 
incorporated  In  a  case-made,  filed  witb  petition 
in  error.— Canadian  River  R.  Co.  v.  Wichita 
Falls  ft  M.  W.  Ry.  Co..  163  P.  275. 

VI.  PABTXES. 

^=>327(S)  (Okl.)  In  addon  against  railroad  and 
train  crew,  where  there  was  judgment  against 
railroad  and  in  favor  of  other  defendants,  they 
were  properly  Joined  as  defendants  in  error  on 
road's  appeal.— Chicago,  R.  L  &  P.  By.  Co.  v. 
Austin,  163  P.  517. 

VH.  REQUISITES  AMB  FROCEEDINOS 
FOR  TRANSFER  OF  CAUSE. 
(A)  TIh«  of  Tftkins  Proceedlnva. 

4=3339(4)  (Wash.)  Judgment  against  garnishee^ 
under  Laws  1893,  p.  95,  ia  finu  judgment  with- 
in Rem.  Code  1915,  |  1718,  providing  that  ap- 
peal from  any  final  judgment  muat  be  taken 
within  90  days  after  entry.— Morris  ft  Co.  v. 
Canadian  Bank  of  Commerce,  163  P.  1139. 
®=3345(1)  (Wash.)  An  appeal,  taken  witbio  90 
days  after  motion  for  a  new  trial  was  overruled, 
was  timely,  though  previous  minutea  of  <jeit 
be  considered  a  judgnfent.— Barth  v.  Harris,  163 
P.  401. 

«5>347(1)  (Idaho)  Where  judgmait  waa  e□te^ 
ed  Decembw  S,  1913,  and  no  appeal  was  taken 
within  60  daja  from  its  entry  under  Rev.  Codes. 
I  4807,  subd.  1,  as  amended  by  Laws  1911. 
367,  in  force  at  the  entry,  an  appeal  taken  De- 
cember 1,  1914,  waa  too  late,  and  Supreme 
Court  "was  withoot  jocisdiction.— /Elumpwni  v. 
Harris,  163  P.  611. 

^356  (Idaho)  Under  Rev.  Codes,  S  4807. 
aubd.  2,  aa  amraded  by  Laws  1911,  p.  867,  an 
appeal,  not  taken  within  30  days  troia  distr\>.t 
court'a  order,  granting  or  denying  a  new  trial 
is  subject  to  dismissal.— Thompson  v.  Harris. 
163  P.  611. 

(O  Payaent  of  Poea  or  CoRta,  aatt  KloHd* 
or  Otber  Seonrltlca. 

^»373(1)  (Wash.)  Where  notice  of  appeal  wu 
given,  but  no  bond  vn  ever  given  looking  u 
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Ion  of  Budi  appeal,  it  became  in«ffectaaL 
Iberg  T.  Calhoou,  168  P.  29. 
>  (Wash.)  Iq  actitm  for  personal  injoriee, 
ant,  againet  whom  aootber  defendant 
omplained,  and  who  secured  verdict,  w^s 
ferse  party  on  ap^l  by  other  defendants 
judgment  for  plaintiff  against  them,  so 
;>peal  bond  waa  not  insufficient  to  perfect 
ant's  appeal  becauge  failing  to  name  him 
i  as  plaintiff  as  beneficiary.— Mogelberg  y, 
in,  163  P.  29. 

7  (Waah.)  Under  Rem.  Code  1915,  S  1721, 
iwB  1915,  p.  803,  S  9,  appeal  bond  exeeut- 
tbree  defendants  as  principals,  with  a 
,  for  benefit  of  plaintiff,  held  to  perfect 
ppeal  of  three  defendants  from  judgment 
t  them  for  plaintiff,  and  not  to  perfect 
of  one  of  them  from  jadgment  against 
1  cross-complaint  against  a  fonztbM— Mogel- 
.  Calhoun,  163  P.  29. 

Writ  of  Brror,  Citation,  or  Notice. 

5  (N.M.)  tJndor  Code  1916,  S  4471,  relat- 
citation  ou  appeal  citation,  when  requir- 
ly  issue  any  time  before  return  date  of 
.Packman  v.  AtehisoD.  T.  &  S.  F.  By. 
]3  P.  1081 

I.  EFFECT   OF  TBAMFER  OF 
CAUSE  OB  PBOOEEDIlfGS 
TUEBEFOB. 
owera  and   Proceedlnsa  of  Lower 

Conrt. 

0  (Kan.)  While  trial  court  never  loses 
ictioD  to  correct  or  amend  its  record  so  as 
ke  it  speak  the  truth,  It  has  no  jnrisdie- 
after  ap;>eal  is  taken,  to  permit  amend- 
to  pleadings  to  alter  the  real  situation  of 
irties  existing  at  time  judgment  was  ren- 
— Hbeahan  v.  United  States  Fidelity  Sc 
inty  Co.,  163  P.  172. 

SUPERSEDEAS  OB  STAT  OF  PBO- 
CEEDIMOS. 

'7  (Gal.)  The  superior  court  having  by 
dissolved  a  temporary  reatraining  order 
lenied  an  injunction  pendente  Ifte  against 
last,  the  Supreme  Court  has  no  power  to 
a  restraining  order  against  defendant 
og  an  appeal  from  the  order  of  the  supe- 
•ourt— Napa  Valley -Electric  Oo.  v.  Galia- 
Blectric  Co.,  163  P.  497. 

EOOBD  AND  PBOOEEDINaB  EOT 

IN  BEOOBD. 
0  Matters  to  be  Shown  by  Reeord. 

)2(1)  (OU.)  Where  the  case-made,  certified 
transcript,  does  not  contain  the  motion  for 
trial,  and  the  errors  assigned  are  not 

•ent  on  the  face  of  the  record,  the  cause 
l>e  dismissed.— Canadian  River  R.  Co.  v. 
ita  Falls  &  N.  W.  Ry.  Co.,  163  P.  275. 

VeoeailtT  of  Bill  o<  Bxceptloni,  Cn»e, 
or  Statement  of  Pacta. 

44(1)  (Okl.)  Errors  on  the  trial  are  not 
wiible,  unless  brought  to  trial  court's  at- 
m  by  motion  for  new  trial,  and  acted  upon, 
such  motion  and  ruling  thereon  preserved 
ill  of  exceptions  included  in  transcript,  or 
porated  in  a  case-made,  filed  with  petition 
■ror.— Canadian  River  R.  Co.  v.  Wichita 
.  &  N.  W.  Ry.  Co.,  163  P.  275. 
44(2)  (Wash.)  Where  no  statement  of  facts, 
ill  of  exceptions  was  brought  to  appellate 
only  question  for  determination  was 
her  finding  supported  judgment. — Burleigh 
msumers'  Pub.  Co.,  163  P.  5. 

Uontenti,  Mnlclnir,  nnrt  Settlement  Ot 
Ca«e  or  Statement  of  Fncta. 

59  (Okl.)  Errors  on  the  trial  are  not  re- 
nble.  uDleHs  brought  to  trial  court's  atten- 
by  motion  for  new  trial,  and  acted  upon, 


and  such  motion  and  ruling  thereon  preserved 
b7  1411  of  exceptions  included  in  transcript,  or 
incorporated  in  a  case-made,  filed  with  petition 
in  error.— Canadian  River  R:  Co:  v.  WichUa 
Falls  &  N.  W.  By.  Cfc,  163  P.  275. 
4s»S65  (Wash.)  Where  it  was  not  necessary  to 
serve  one  of  aovetal  defendants  with  notice 
appeal  given  by  other  defendants,  or  to  name 
him  as  beneficiary  in  bond  given  to  perfect  that 
appeal,  it  was  not  necessary  to  serve  him  with 
statement  of  teeta,  or  with  notiee  of  filing  tiiere* 
of.— Hogelberg  v.  Oalhoun.  163  P.  29. 

(O)  Antlientlentlon  and  Cert  mention. 

<)=»8t2(l)  (N.M.)  Where  the  evidence  is  sought 
to  be  made  a  part  of  the  record  on  appeal  under 
Code  1915,  8  4499,  the  transcribed  notes  of 
stenographers  must  be  properly  certified  by 
court  or  referee,  and  without  such  certificate 
no  question  dependent  upon  the  testimony  will 
be  reviewed  by  Supreme  Court.— Cox  v.  Dug- 
las  Oandy  Co..  168  P.  261. 

(H)  Trnnamlaslon,  Flltnv,   Prlntinc,  and 
Service  of  Covlea. 

^=>633  (Nev.)  Motion  to  aflirm,  copy  of  tran- 
script of  record  not  being  served  on  respondent, 
as  required  by  Supreme  Court  Rule  25,  par. 
8  (154  ^ac.  adt),  is  well  taken.^ardner  v.  pa- 
cific Power  Co.,  163  P.  731. 

(K)  dneatlona  Preaented  for  Review. 

4s»67l(7)  (Colo.)  Assignments  of  error  rela< 
tlva  to  evidence  rulings  will'  not  be  considered, 
where  the  abstract  does  not  contain  the  objec- 
tions or  exceptions  to  the  rulings  below  and  the 
testimony  to  which  they  apply. — McPhail  v.  Qty 
and  County  of  Denver,  163  P.  861. 

Rulings  on  instrucHona  relating  to  the  effect 
of  evidence  cannot  be  reviewed,  where  the  ab- 
stract does  not  contain  the  testimony,  especial- 
ly where  It  also  fails  to  show  any  objections  or 
exceptions  to  the  iostruetiwis  given  or  refused. 
-Id. 

*=>679C1)  (Colo.)  Alleged  error  in  admitting 
evidence  as  to  Items  not  included  in  plaintiff's 
bill  of  particulars  cannot  be  considered  where 
the  bill  of  particulars  was  struck  from  the 
record  on  error  because  it  had  not  been  offered 
in  evidence  and  no  error  was  assigned  to  the 
ruling  of  the  court  striking  it  from  the  record. 
—Expansion  Gold  Mining  Jk  Iieasing  Co.  v. 
Campbell.  163  F.  968. 

ZI.  ASSIOHMEHT  OF  EBBOB8. 

«=37I8  (Xev.)  An  assignment  of  errors  is 
founded  upon  the  bill  of  szoeptions. — Coffin  v. 

Coffin,  163  P.  731. 

®=>7I9(8)  (Colo.)  Where  no  assignment  of  er- 
ror was  made  to  entry  of  jadgment.  it  will  not 
be  reviewed.— Denver  Pub.  Co.  v.  Farrell,  163 
P.  966. 

«=>7I9(10)  (Colo.)  Alleged  error  in  admitting 
evidence  as  to  items  not  included  in  plaintiff's 
bill  of  particulars  cannot  be  considered  where 
the  bill  of  particulars  was  struck  from  the  rec- 
ord on  error  because  it  had  not  been  offered  in 
evidence  and  no  error  was  assigned  to  the  rul- 
ing of  the  court  striking  it  from  the  record. — 
Expansion  Cold  Mining  Leasing  Co.  v.  Camp- 
bell, 163  P.  968. 

®=»730(2)  (Or.)  Assignments  of  error,  com- 
plaining of  refusal  of  instructions  by  number, 
held  sufficient  under  rule  requiring  assignments 
to  briefly  state  grounds  of  error.— Wike  v.  Ore- 
gon-Washington R.  &  Nav.  Co.,  16.^  P.  825. 
«=>744  (Nev.)  St.  1916,  c.  142,  %  13,  providing 
that  assignments  of  error  shall  be  served  and 
filed  within  20  days  after  an  appeal  has  been 
taken,  and  that  if  not  so  filed  no  error  shall  be 
considered,  is  peremptory,  so  that  if  assign- 
ment be  not  filed  within  time  limited  the  omis- 
sion is  not  cured  by  subsequent  filingin  absence 
of  fraud.— Goffib  v.  Coffin,  163  P.  731. 
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<ft=>744  (Nev.)  Motion  to  Btrlke  asaignment  d 
arron,  act  filed  in  the  time  prescribed  by  St 
1916.  c  142,  I  13,  and  no  memorandum  of  er- 
rora  being  served  on  reipondent  pursuant  to 
Rev.  Laws,  {  5322,  is  well  taken. — (Jardner  ■?. 
Pacific  Power  Co.,  163  P.  731. 
^=>747(1)  (Utah)  One  codefendant  may  not 
merely  filing  croas-errors  assail  the  judgment  in 
favor  of  plaintiff  upon  his  codefeodant's  appeal. 
— ^McOomick  &  Co.,  Bankers,  t.  National  Cop- 
per  Bank  of  Salt  Lake  City,  103  P.  1007. 

XIX.  BRIEFS. 

^766  (Cal.)  In  view  of  Code  Civ.  Proc  S 
953c,  where  appellants  did  not  print  in  their 
opening  brief  any  portion  of  record,  and  in  their 
reply  brief  appeliantB  ignore  appellee's  objec- 
tion and  agaiQ  fail  to  print  aiiy  part  of  rec- 
ord, appellate  court  would  be  justified  in  af- 
firming judgment  without  furUer  coniddera- 
tion.-Miller  v.  Oliver.  183  P.  357. 

4=>773(4)  (Nev.)  Motion  to  affirm  appellant's 
points  and  authorities  or  brief,  not  being  filed 
and  served  in  the  time  provided  by  Supreme 
Court  Rule  11  (1S4  Pac.  ix),  is  well  taken.— 
Gardner  v.  Pacific  Power  Co.,  163  P.  731. 

«s>773(6)  (OkL)  Where  defendant  in  error  fails 
to  file  brief  and  the  contentions  ot  the  brief  filed 
appear  to  be  fairly  supported,  the  judgment  will 
be  xeveraed  and  tiie  cause  remanded,— Davidson 
V.  Ardmorfl  State  Bank,  163  P.  118. 

TTTT.  PTSWMAL.  WITHDRAWAI^ 
OR  ABAKDONKENT. 

«s»78l(l)  (Cal-App.)  Where  both  parties  con- 
ceded at  the  oral  argument  that  the  case  had 
become  moot,  the  appeal  will  be  dismissed. — 
Passmore  v.  Pacific  Carbon  Mtg.  Co.,  163  P. 
221. 

«=>78r(7)  (N.M.)  Where  a  party  has  obeyed 
a  writ  of  mandamus  and  subsequently  appeals 
without  staying  the  judgment,  appeal  viill  be 
dismissed  where  its  decision  cannot  grant  the 
parties  any  effectual  relief  or  have  any  practi- 
cal effect  in  the  proceedings.— State  v.  Board  of 
Com'rs  of  Roosevelt  County,  163  P.  1082. 
4cs>786  (OkL)  Where  demurrer  to  petition  was 
overruled  October  5,  1916,  with  20  days  to  an- 
swer, and  defendants  on  trial  April  3,  1916, 
asked  time  to  answer,  without  showing  a  merito- 
ribuB  defense,  and  request  was  denied  and  de- 
fault judgment  rendered,  defendant's  appeal 
would  be  dismissed.— Nilee  v.  Qeorgia  State 
Sav.  Ass'n  of  Savannah,  163  P.  627. 

^s»805  (Wash.)  Second  notice  of  appeal  given 
by  defendants  held  not  to  tie  cuistrued  as  aban- 
donment of  firat  appeal  p^fected  by  giving  bond. 
— M(«dberg  v.  Calboun.  163  P.  W. 

XT.  HEABIKG  AXD  REHEARING. 

^832(4)  (Kan.)  Petition  for  modification  of 
opinion  to  provide  for  taking  into  account  cer- 
tain coats  and  claims  in  a  partition  suit  did  not 
call  for  any  modification  of  opinion  and  judg- 
ment, where  such  questicHi  was  not  presented  in 
the  original  appeal. — Mackey  v.  Mack^,  163 
P.  466. 

XVT.  BEViEW. 

(A)  Scope  and  Bxtent  In  General* 

^837(1)  (Cal.)  The  Supreme  Court  will  look 
to  findings  and  conclusions  to  determine  wheth- 
er the  judgment  is  supported,  and  to  the  evi- 
dence as  to  whether  tne  findings  are  support- 
ed ;  but  the  judge's  opinion  may  be  used  to 
explain  doubnul  points.— Northern  California 
Power  Go.  V.  Waller,  163  P.  214. 

e=»837(10)  (CaL)  The  fact  that  the  court  view- 
id  premises  to  uuderstand  evidence  given  con- 
cerning reclamation  project  cannot  be  consid- 
ered on  appeal  as  the  taking  of  independent  evi- 
dence, supporting  bis  finding. — Gray  v.  Beclama- 
tion  Dist.  No.  1500,  163  P.  1024;  Proper  v. 
Same,  Id.  1037. 


^846(6)  (OaL)  Findings,  In  bo  Car  aa  they  bo 
beyond  the  issues  tendered  by  the  complabt, 
cannot  be  locked  to  as  afforaing  support  for 
such  judgment— Nicholson  v.  Nicholacm,  163  P. 
219. 

<S=>8&3  (Utah)  Where  no  exception  is  tafceo  to 
charge,  it  constitutes  lav  of  caaa^— Mnzdock  v. 

FarreU,  163  P.  1102. 

«s»854(2)  (Cal.)  If  the  evidence  in  eontroTe^ 
sy  over  water  rights  actiully  supported  the  ap- 
portionment of  water  decreed  by  the  court,  its 
reasoning,  if  erroneous,  will  be  diaregarded.— 
Northern  California  Power  Co.  v.  Wilier,  163 
P.  214. 

®=3854(6)  (Mont.}  An  order,  >ustalnitt(  in  cea* 
eral  terms  a  motion  for  new  trial  made  on  sll 
the  statutory  grounds,  must  be  approved,  if  it 
can  be  justified  on  any  of  them.— Reynolds  v. 
Jones,  163  P.  466. 

«S98S6(6)  (Mont.)  A  general  order  granting  a 
motitm  for  new  trial,  made  upon  all  the  statu- 
tory grounds,  except  that  the  verdict  was 
against  the  law,  must  be  affirmed  if  justifiable 
on  any  one  of  the  grounds  atated.— 'Rhoades  v. 
Ness.  163  P.  6S9: 

(O  Partlea  BnUfled  to  Allese  Dm*. 

«s>878(^  (GaLApp.)  On  appeal  by  defendant 
from  a  Jadpnent  for  plaintiff  on  a  count  alleging 
an  express  contract,  the  granting  of  a  noasoit 
by  the  trial  court  on  two  counts  for  reasonable 
value  of  work  done  caanot  be  reviewed,  in  the 
absence  of  an  appeal  therefrom  by  plaintiff.— 
Leutheuser  v.  Silent,  163  P.  225. 

(D)  Amendments,  Additional  Proof*,  and 
Trial  of  Canse  Anew. 

4=3869(2)  (Kan.)  An  obvious  clerical  error  in 
a  petition  may  be  disregarded  or  considered 
amended  without  formality.— Sheahan  v.  United 
States  EHdclity  &  Guaranty  Co.,  163  P.  172. 
«»89l  (Kan.)  Code  Civ.  Proc.  S  680  (Gen.  St. 
1909,  I  6175)  permitting  further  testimony  in 
Supreme  Court  cannot  o(mstItntionally  include 
what  would  be  cumulative  evidence,  nor  erldenoe 
which  might  be  conbwerted  or  disputed  in  trial 
court,  nor  from  which  different  conclusions 
^ht  be  drawn.— Wldeman  v.  Faivr^  163  P. 

<B)  PrMOLMptlOM. 

^907(2)  (Colo.)  Where  the  evidence  is  not 
presented,  the  Supreme  Court  will  aasame  that 
it  justified  the  court's  finding  of  fact. — Elaher  v. 
Pioneer  Const  Co.,  163  P.  8S1. 
4=^12  (Or.)  Where  defendants  asked  change 
of  venue,  and  suppturting  affidavit  was  oppfwed 
by  counter  affidavita,  but  affidavits  were  not 
contained  in  bill  of  exceptions.  Supreme  Court 
cannot  review  ruling  of  trial  court  on  motion, 
presumption  being  in  favor  of  the  court'a  rul- 
uig. — C<^umUa  County  v.  ConaoUdatad  Con- 
tract Co.,  163  P.  438. 

1^927(4)  (Wash.)  In  considering  the  correct- 
ness of  dismissal  of  plaintiff's  case  upon  his 
complaint  and  op«ning  statement,  the  facts  stat- 
ed in  the  complaint  are  assumed  tme  except  w 
they  are  controlled  by  the  statement— Hellnn  v. 
Supply  Laundry  Co.,  168  P.  9. 
^=99280)  (Kan.)  Without  evidence  or  a  state- 
ment that  evidence  was  offered  to  support  one 
of  issues  formed  by  pleadii^  and  upon  which 
trial  court  declined  to  instruct.  It  will  be  pre- 
sumed that  there  was  no  basis  for  such  instruc- 
tion.—Johnson  V.  Feik,  163  P.  160. 
«=>928(3)  (Or.)  Where  the  bill  of  exceptions 
does  not  contain  any  of  the  testimony,  it  will 
be  presumed  that  evidence  was  receivt^  to  sub- 
Btantiate  and  authorize  tiie  giving  of  instmc- 
lions  givea,f— Van  Orsdol  v.  Hutcnen^  163  V. 

97a 

<t=s>93l(l)  (Utah)  On  appeal  the  presamptioo 
Is  that  the  court  s  findini^  are  correct,  and  on- 
letts  this  presumption  la  overcome  the  judnneut 
will  be  afiarmed.— BoberU  t.  Bertnm.  163  P. 
787. 
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(WaBb.)  Whfld  llDdiagB  of  fact  are 
ptible  of  two  «Kistractioii8,  that  meaning 
M  raven  wbicii  anpporta  judgment.— Bur- 
V.  GonaumerB'  Futi.  Co.,  163  P.  6. 
(4(2)  (GaLApp.)  Where  a  haaband  contend- 
at  a  conveyance  by  his  wife  of  land  deed 
ich  named  both  as  graotees  carried  no  ti- 
eld,  that  it  will  be  presumed  in  support 
i  judgment  that  the  court  found  that  the 
ice  did  not  rebut  preaumptioos  in  favor  of 
ind  a  purchaser  from  her  dedared  by  Civ. 
S  164.— KuDS  V.  Dias,  1S3  P.  1062. 
i4^2)  (Colo.)  Where  the  record  does  not 
atively  show  error,  it  will  be  presumed  the 
wag  fairly  tried,  submitted  on  pnwer  in- 
lions,  and  that  the  evidence  aoatauia  the 
:t  and  judgment. — ^McPhail  t.  City  and 
ty  of  Denver,  163  P.  861. 

(P)  DtaoretloB  vt  Iiswar  Comrc 

(5  (Wash.)  While  Supreme  Court  will  not 
pt  to  control  discretionary  powers  of  low- 
art,  it  can  and  will  act  when  audi  diacre- 
ha«  not  been  properly  exercised,  and  jus- 
ind  peculiar  equities  of  the  situation  de- 
it.— State  V.  Superior  Court  for  King 
ty,  163  P.  766. 

54(1)  (Cai.)  The  action  of  a  trial  court  upon 
[jpllcation  for  injunction  will  not  he  dis- 
i  on  appeal  unless  it  clea^  appears  there 
an  abuse  of  discretion. — liresno  Canal  & 
ition  Co.  V.  People's  Ditch  Co.,  163  P.  497. 
S4(3)  (Cal.)  To  affirm  an  order  granting 
)rary  injunction,  it  is  merely  necessary 
the  evidence  show  sufficient  basis  to  sup- 
tb«  discretion  which  the  trial  court  ezer- 
— Fresno  Canal  &  InigatioD  Co.  v,  Peo- 
Ditch  Co.,  163  P.  497. 
59(3)  (Okl.)  Hie  granting  or  refusing  per- 
]D  to  amend  pleadings  during  trial  is  in 
oand  discredon  of  the  trial  court,  whose 

1  thereon  will  not  be  reversed,  unless  an 
of  discretion  is  shown. — Maaton  v.  Glen 

wr  Co..  163  P.  128. 

J9(3)  (Waah.)  The  court's  allowance  of  an 
dment  to  complaint  to  conform  to  his  rul- 
od  allowance  of  proofs  thereon  after  cloa- 
cstimony  being  within  his  discretion  will 
•e  reviewed,  abuse  of  discretion  not  being 
a.— Shultz  v.  Crewdson.  163  P.  734. 
70(4)  (Wash.)  The  court's  allowance  of  an 
dment  to  complaint  to  conform  to  his  rul- 
nd  allowance  of  proofs  thereon  after  clos- 
estimony  being  within  his  discretion  will 
le  reviewed,  abuse  of  discretion  not  being 
□.— Shultz  V.  Crewdson,  163  P.  734. 
77(1)  (Mont.)  Upon  conflicting  testimony 
ranting  or  refusal  of  a  new  trial  ia  with- 
e  trial  court's  sound  legal  discretion,  and 
not  be  disturbed.- Rhoades  v.  Ness.  163 
9. 

79(4)  (CaLApp.)  The  discretion  of  the  trial 
in  granting  a  new  trial  on  conflicting  evi- 

t  is  absolute,  and  will  not  be  interfered 
on  appeal.— ;Sawyer  v.  MdUnkey,  163  P. 

IneatloBs  of  Pact,  Terdtcta,  ud  Flad- 

96  (Cal.)  Findings  of  ultimate  facta  are 
ng  upon  appeal,  not  only  when  there  is  dl- 
oonnict  regarding  probative  facts,  but 
those  facts  are  fairly  susceptible  to  op- 
g  inferences. — Northwestern  Portland  Ce- 
Co.  V.  Atlantic  Portland  Cement  Co.,  163 

001(3)  (OU.)  Where  there  i«  no  evidence 
nably  tending  to  aopptst  a  TU^ct,  the  So- 
e  Court  wlu,  when  the  mfflcfcaicy  of  tlie 
nee  is  properly  chall^ged,  set  the  verdict 
.—State  V.  Lonewoif,  163  P.  632. 

002  (CaLApp.)  The  determinatiiHi  ot  the 
regarding  matters  as  to  which  there  was 


a  conflict  of  evidsBcei  cannot  be  zevlaved  by 
the  Cosrt  of  Appeela.— T^utheuaw  t.  SUent, 

163  P.  225. 

^»I002  (Colo.)  A  verdict  upon  conflicting  ev- 
idence will  not  be  disturbed,  unless  maniKStly 
against  the  weight  of  the  evideDce.^DenveT 
Auto  Gooda  Go.  T.  Peerless  Badlator  Go.,  163 
P.  856. 

«:»(002  (Idaho)  Where  the  evidence  is  conflict- 
ing and  sufficient,  the  verdict  wiU  not  be  dis- 
turbed.—Maney  T.  Idaho  Conat  Co.,  163  P. 
297. 

«rol002  (Mont)  Where  there  is  a  verdict  for 
defendant  on  conflictiDg  ei^dence,  appellate  court 
must  assume  tiiat  focto  were  as  ciumed  by  de- 
fendant.—Hanson  Sheep  Go.  v.  Fartnera'  A 
Traders'  State  Bank,  163  P.  1151. 
<^I002  (Wash.)  The  verdict  of  the  jury  npon 
conflicting  evidence  as  to  matter  of  fact  is  con- 
clusive on  appeal.— Andreopuloa  Peresteredea, 
163  P.  770. 

4=9)003  (C<^o.)  Judgment   in   case   tried  by 
court,  being  manifestly  against  the  weight  n 
evidence,  will  be  reversed.— Archuleta  Huean- 
tile  Co.  T.  Archuletay  163  P,  964. 
4s>l008(2)  (Otdo.)  Onie  Supreme  Court  can  de- 
cide for  itself  the  weight  to  be  given  written 
instruments.— First  Nat  Bank  of  Denver  v. 
Cripple  Greek  State  Bank,  163  P.  1134. 
<^  1009(4)  (Okl.)  In  suit  in  equity,  the  Su- 
preme Court  on  appeal  may  not  set  aside  trial 
court's  findings  of  fact,  unless,  after  a  consid- 
eration of  the  entire  record,  such  findings  ap- 
pear to  beflearly  against  the  weight  of  the  en- 
dence.— Smith  v.  Skelton,  163  P.  268. 
«=»1 010(1)  (Kan.)  Determination  of  question  of 
fact  by  tbe  trial  court  upon  substantial  and  com- 
petent evidence  ia  concl  naive  on  appeal. — Wide- 
man  T.  Paivre,  163  P.  619. 
®=>IOI0(l)  (Okl.)  There  being  evidence  to  sup- 
port findings  of  trial  court,  its  order,  based 
thereon,  would  not  be  disturbed.-~Flrst  Nat. 
Bank  v.  Coatea,  163  P.  714. 
«=9tOIO(l)  (Wash.)  FindhigB  of  the  trial  court 
based  on  conflicting  evidence  will  not  be  dis- 
turbed on  api>eal,  where  sustained  by  the  weight 
of  the  evidence.— Longmir^  t.  Yakima  High- 
lands Irrigation  &  Land  Co.,  163  P.  782. 
€=>I0H(1)  (C^l.)  A  finding  on  conflicting  evi- 
drace  cannot  be  reviewed  by  the  Supreme  Court 
— Herrington  y.  Baker,  163  P.  1009. 
$=»I0II(1)  (CaLApp.)  If  there  is  any  evidence 
which  affords  substantia]  support  to  the  court's 
finding,  although  there  is  evidence  in  direct 
opposition  thereto,  they  will  not  be  disturb^ 
on  appMl.— Brittan  t.  Fisher,  163  P.  874. 
<^=>I0II(1)  (CaLApp.)  In   so   far   as  findings 
rest  on  conflicting  oral  testimony  as  to  facts, 
they  are  conclusive  on  appeal. — SherrifE  v.  Sher- 
riff,  163  P.  878. 

«s»tOll(l)  (Colo.)  Where  ^there  was  substan- 
tial conflict  in  evidence  aa  to  whether  water 
privileges  were  purchased  from  an  Indian  claim- 
ing to  own  the  land  and  from  one  operating  un- 
der his  permission  in  constructing  an  irrigation 
ditch,  finding  of  trial  court  is  conclusive.— Hot- 
ter V.  Kimaey,  163  P.  75. 

4»I0II(1)  (Colo.)  In  a  proceeding  to  cancel 
deeds  and  a  registration  of  land  under  Laws 
1003.  p.  311,  question  upon  conflicting  evidence 
whether  first  grantee  under  registration  act 
was  an  innocent  purchaser  for  value  relying 
upon  a  registered  titie  was  for  trial  court,  and 
his  finding  cannot  be '  disturbed  on  Appeal. — 
White  V.  Ainsworth,  163  P.  959. 
«=>I0II(1)  (Idaho)  An  appellate  court  will  not 
disturb  the  Judgment  of  a  trial  court  because 
ia  conflict  in  the  evidence  where  there  is  suffi- 
cient proof,  if  uncontradicted,  to  sustain  it.— 
Sweeten  v.  EzeU,  163  P.  612. 
«s>IOH(l)  (Wyo.)  Where  tbe  trial  court  deter^ 
mined  on  sumcient  evldaice,  though  conflicting, 
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that  there  was  an  agreement  that  plaintiff 
should  receive  a  reasonable  compensation,  the 
Supreme  Court  must  consider  the  case  on  that 
view  of  the  eTidenc&—HjMtli  Oil  Oo.  t.  Cor^ 
tiB.  163  F.  362. 

(H>  HarmleM  Brror, 

^=»t026  (Kan.)  Prejudicial  errors  are  ground 

for  reversal,  though  harmless  errors  are  not.— 

Cox  V.  Chase,  163  P.  184. 

45>I03I(1)  (Kan.)  E^ror  does  not  raise  pre- 

sumptloii  of  ivejudice.~Goz  T.  Chase,  16S  P. 

184. 

«s>l033(l)  (Kan.)  Withdrawal  from  jury  of 
evidence  unfavorable  to  defendant,  togethw  with 
the  instructlona  thereon,  was  not  wror  of  which 
defendants  could  complainv-<!ox  v.  Chase,  163 

P.  184. 

^=>I033(5)  (N.M.)  Appellant  cannot  complain 
of  instructionB,  which,  althou^  improperly  stat- 
ing issue,  were  more  favorable  to  him  than  they 
would  have  been  had  real  issue  been  presented. 
—Spencer  v.  Gross  Kelly  &  Co.,  163  P.  1087. 

040(10)  (Cal.App.)  Although  from  the  com- 
plaint to  recover  broker's-  commis^on  it  could 
not  be  ascertained  whether  services  were  per- 
formed within  :ime  limited,  defendant  held  not 
prejudiced  by  the  overruling  of  his  special  de- 
murrer where  he  was  thoroughly  informed  of  the 
facts.— Levy  v.  Dusenbery,  163  P.  231. 
«C9|048(6)  (Wash.)  Where  court  excluded  mat- 
ter on  cross-examination  of  plaintiff  on  ground 
that  it  was  for  direct  examination  and  later 
permitted  defendant  to  call  plaintiff  as  his  own 
witness,  there  was  no  reversible  error.- Shults 
V.  Crewdson,  163  P.  734. 

^»  1 050(1)  (Kan.)  In  action  for  value  of  corpo- 
ration stock  subscribed  for  by  defendant,  evi- 
dence that  defendant  had  accepted  share  of 
revenue  of  corporation,  if  irrelevant,  was  not 
prejudiciaL— Wichita  iTnion  Terminid  I^.  Co. 
r.  Kansas  City.  M.  &  O.  B.  Co..  163  P.  1067. 
«s>l05l(l)  (Kan.)  Where  focts  were  fully  de- 
Y^ope6,  overruling  of  objections  to  testimony 
on  ground  that  it  was  mere  ccmdusionB  of  wit- 
ness heU  harmless.— Hinnen  t.  Artz,  163  F. 
141. 

1 09 1(1)  (Kan,)  Krroneoas  admission  of  in- 
competent evidence  of  matters  established  by 

competent  evidence  is  no  ground  for  reversal, 
unless  such  evidence  prejudicially  affected  the 
rights  of  appellant. — Stewart  Poultry  Co.  t. 
Erie  R.  Co.,  I6ii  P.  448. 

«=9l05l(2)  (Cal.App.)  In  a  trial  by  the  court, 
allowing  a  witness  to  give  his  conclusions  is 
without  prejudice,  where  the  conclusions  are 
conclusively  established  by  unimpeachable  docu- 
mentary evidence.- Btittan  t.  i^her,  l&S  P. 
874. 

€=s>l052(5)  (Colo.)  In  an  action  for  an  attor- 
ney's feeK,  testimony  as  to  the  value  of  plain- 
tic's  services  by  an  expert  who  did  not  hear 
all  of  plaintitrs  cross-examination  held  not 
prejudicial  to  defendant  in  view  of  the  testi- 
mony of  other  experts  and  of  the  amount  of  the 
verdict— Kxpansion  Gold  Mining  &  Leasing  Co. 
T.  CampbeU,  ICS  P.  968. 

€=;3l053(l)  (Kan.)  Evidence  improperly  admit- 
ted, but  afterwards  withdrawn  with  the  in- 
structions thereon,  cannot,  in  absence  of  an  af- 
Rrmative  showing  to  that  effect,  be  said  to  have 
worked  material  prejudice.— Cox  v.  Chase,  163 
P.  184. 

^1058(1)  (CaLApp.)  The  exclusion  of  evi- 
dence subsequently  admitted  was  not  etror.— 
Kuns  V.  Dias,  163  P.  1052. 
4s3l068(2)  (Cal.)  Where  witness  who  was  pre- 
vented by  ruling  of  court  from  answering  ques- 
tion was  subsequently  permitted  to  testify  on 
the  subject,  ruling  wag  harmless  to  complaining 
party  — Herrington  v.  Baker,  1«3  P.  1009. 

4s>l058(2)  (Kan.)  In  action  to  recovv  for 
pasturing  cattle,  error  in  excluding  defendants* 
epvidenct  that  they  woold  not  have  shipped  un- 
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til  30  days  lator  If  there  bad  been  plenty  of 
water  was  harmless,  where  witness  was  per- 
mitted to  state  market  conditions  80  days  later. 
—Cox  T.  Chase,  163  P.  184. 
^a»l060(l)  (Colo.)  In  an  action  for  attorney's 
fees,  arguments  by  nlalntltTs  counsel  outside 
of  the  record  eulogizing  plaintiff  and  attacking 
defendant's  counsel  held  not  prejudicial  in  view 
of  the  argument  of  defendant's  coimseL — Ex- 
pansion Gold  Mining  ft  Leasing  Co.  t.  Gamp- 
bell,  163  P.  968. 

<8=»I060(1)  (Or.)  It  is  nnnecessary  to  consider 
plaintiff's  assignment  <rf  error  concerning  a  re- 
striction on  argument  of  coonsel,  where  plain* 
tiff's  failure  Of  proof  prevented  recovery  in  any 
event.— Rosenwald  v.  Oregon  City  Transp.  Co., 
163  P.  831. 

«=3l060(2)  (Kan.)  Plaintifrs  questions  to  wit- 
nesses who  were  in  automobUe  accident,  as  to 
whether  railroad  had  settled  with  them,  his  of- 
fer to  prove  a  settlement,  and  his  argument 
referring  to  settlement,  in  view  of  trial  court's 
instruction,  held  not  so  prejudicial  as  to  war- 
rant reversal.— De  Hardt  t.  Atdiiaon,  T.  ft  S. 
F.  By.  Co.,  168  P.  660.  ■ 

■8=^1061(3)  (Cal.)  Where  there  is  evidence  to 
sustain  a  verdict,  the  court's  ruling  on  a  mo- 
tion for  nonsuit  is  immaterial. — Hughes  v. 
Warman  Steel  Casting  Co..  163  P.  885. 
^=9 1 062(4)  (Kan.)  Admission  of  evidence  of 
construction  of  a  will  by  probate  court  heU 
harmless;  interpretation  in  support  of  which 
it  was  offered  being  correct— Uunen  r.  Arts, 
163  P.  141. 

•®=>I064(3)  (Kan.)  Where  court  orally  leiweat- 
ed  parts  of  written  charge  already  glvw.  Its 
refusal  to  reduce  them  to  writing  and  attach 
them  to  others  for  jury's  use  was  not  prejudi- 
cial, where  written  instructions  had  not  been 
requested.— Cox  v.  Chase,  163  P.  184. 
^=»I068(3)  (Or.)  An  erroneous  Instruction  that 
defendant  carrier  by  water  was  not  liable  for 
loss  occasioned  by  guddm  change  in  water  con- 
ditions is  harmless,  where  plaintiff's  failure  of 
proof  prevented  recovery  in  any  event- Rosen- 
wald V.  Oregon  City  Transp.  Co.,  163  P.  831. 
®=3 1070(1)  (Colo.)  In  an  action  for  money  re- 
ceived, error  in  the  verdict,  awarding  interest 
on  the  amount  recovered  instead  of  awarding 
an  equal  amount  as  damages,  is  not  prejudicial. 
-Boyle  V.  Poor,  168  P.  967. 

1 070(1)  (Kan.)  Award  of  damages  unsup- 
ported by  findings  was  not  prejudicial  error, 
where  amount  wag  conceded.— Kemper  Grain 
Co.  T.  Farmers*  Grain  &  Elevator  Co.  of  Cun- 
ningham, 163  P.  450. 

^=>I07I(6)  (Cal.)  In  an  action  involving  bene- 
Sciat  title  to  corporate  stock  as  defcndant'a 
rights  as  pledgee  of  stock  in  good  faith  from 
holder  and  apparent  owner  are  superior  to 
plaintiff's,  the  owner  of  an  undisclosed  equity, 
failure  of  court  to  find  upon  issue  of  plaintiff's 
beueficial  ownership  is  immaterial. — Northwest- 
ern Portland  Cement  Co.  v.  Atiantic  Portland 
Cement  Co.,  163  P.  47. 

(I)  Brror  WalTcd  In  Appellate  Covt. 

^=s>l078(l)  (Cal.App.)  In  absence  of  argumoit 
or  citation  of  authorities,  the  appellate  court 
will  not  pass  on  a  contention  that  a  statute  ia 
uncoDstitutionaL— Legerton  v.  Lewi%  163  P. 

679. 

«:=»I078(1)  (N.M.)  Assignments  of  error,  not 
argued  by  appellant  will  be  deemed  abandoned. 
—Clark  V.  Queen  Ins.  Co.,  163  P.  371. 
«s>l078(4)  (CoLApp.)  An  exception  to  admis- 
sion of  testimony  referred  to  in  brief  without 
comment  need  not  be  considered  by  apndlate 
court— Kuns  v.  Dias,  163  P.  1052. 
^=>i  078(4)  (Mont)  Where  special  evcepticHUi 
teken  to  the  giving  and  refusal  of  instructions 
are  not  argued  in  the  briefs,  the  appellate  court 
need  not  notice  them. — Hanson  Sneep  Co.  v. 
Farmenr  ft  TnOmf  State  Bank,  168  P.  1151. 
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«»!097(1)  (0U.>  Where  rights  of  partioB  on 
issues  made  oy  pleadinss  and  facta  disdosed  by 
record  have  been  determined  on  former  appeal, 
snch  determination  is  the  law  of  the  case  on 
second  appeal  to  Supreme  Court  invoWing  same 
questions.— Cbicago,  B.  I.  &  P.  Br-  Co.  v.  Aus- 
tin. 163  P.  B17. 

XVH.  DETEBHnrATIOir  ahs  dxs- 
POSinOH  OF  OAVKB. 
(A)  I>eel«l*ii  Im  General. 

«=s>ll06(4)  (Or.)  In  snit  to  set  aside  award  of 
arbitrators  determiniog  compensation  to  which 
railroads  which  built  bridge  was  entitled  for  use 
by  other  road  under  common  user  clause  of  ordi- 
nance authorising  bailding,  where  it  was  diffl- 
colt  In  condition  of  record  to  appraise  value  of 
realty  covered  by  abutments  and  approaches  to 
bridge,  cause  should  be  remanded  for  a  bearing 
on  subject,  both  parties  to  be  pri-vile^ed  to  in- 
troduce fiuther  testimony.— Oregon-Washington 
R.  &  NaT.  Co.  T.  Spokane,  P.  &  S.  By.  Co.,  163 
P.  800.  *~  ' 

«=>II07  (Wash.)  Where  Laws  1917,  e.  12,  va- 
lidating bonds  of  city  of  Bremerton,  was  passed 
after  rehearing  has  been  denied,  the  case  will 
be  remanded,  with  directions  to  re-enter  judg- 
ment consistent  therewith. — Spear  t.  City  of 
Bremerton,  163  P.  741. 

«s>l  1 16  (Okl)  Where  plaintiff  sought  to  enjoin 
issuance  of  tax  deed  to  his  property  and  manda- 
mus against  county  treasurer  to  issue  receipts 
In  full  for  taxes  on  payment  of  principal  with- 
out statutory  penalty,  and  trial  court  gave  re- 
lief on  more  favorable  conditions  than  plaintiff 
was  entitled  to,  and  where  there  was  no  cross- 
appeal.  Supreme  Court  would  not  give  plaintiff 
further  aid.— Whitehead  v.  Mackey,  168  P.  124. 
«s»lll9  (Or.)  Where  litigant  did  not  appeal 
from  decree  of  trial  court  allowing  inaufficient 
amount  of  interest,  same  cannot  be  corrected 
in  his  favor  on  appeal.— Caro  v.  WoUenberg, 
163  P.  94. 

<=»IIIO  (Or.)  In  onksoiidated  actions  to  fore- 
close mechanics*  liens,  where  a  plaintiff  did  not 
appeal  from  a  judgment  for  a  less  amount  than 
diaimed  by  bim,  jadgmcnt  will  be  affirmed,  al- 
though evidence  justified  a  findi«  in  acciMrd- 
ance  witb  his  daun.— Johnson  v.  Pauls(Hi,  163 
P.  435. 

146  (Okl.)  In  action  for  negligence  of  rail- 
road and  train  crew,  judgment  against  road 
and  in  favor  of  individual  defendants  was  joint 
judgment,  and  Supreme  Court  on  appeal  had 
jurisdiction  to  modify.— Chicago,  B.  i.  A  P. 
By.  C*  V.  Austin,  163  P.  517. 

«=3l  152  (Wyo.)  In  action  by  lodge  of  secret  so- 
ciety to  enjoin  collection  of  taxes  on  exempt 
profierty,  where  there  was  nothing  to  show  pro- 

S)rtionate  value  of  dance  hall  exempt  under 
omp.  St  1910,  {  2322,  judgment  denying  in- 
junction could  not  be  modified  on  its  account. — 
Independent  Order  of  Odd  Fellows  of  Casper, 
Wyo.,  Lodge  No.  22.  v.  Scott,  163  P.  806. 

«s»ll54  (Okl.)  In  action  for  negligence  of  ndl- 
Toad  and  train  crew,  Judgment  against  road  and 
in  favor  of  Individual  defendanta  was  joint  jndg- 
ment,  and  Supreme  Court  on  appeal  had  jarie- 
dictioD  to  modify  or  direct  ^at  ench  be  done  by 
trial  court.— Chicago,  R,  I.  &  P.  By.  Co.  v.  Aus- 
tin, 163  P.  517. 

(D)  Revenal. 

«=3 1170(3)  (Kan.)  Under  Code  Civ.  Proa  I 
581  (Gen.  St  1900,  §  6176),  an  order,  denying 
a  motion  to  strike  unneceesary  allegations  from 
a  petition,  will  not  cause  a  reversal  of  a  judg- 
ment where  the  defendant  was  fuUy  informed 
of  the  nature  of  the  plaintifTs  cause  ot  action. 
—Harris,  r.  MwrisMi,  103  P.  1062. 


170(6)  (CaL)  In  action  to  annul  a  mar- 
riage, where  issue  was  one  of  fact  as  to  wheth- 
er plaintiff's  consent  had  been  obtained  by  fraud 
or  force,  and  defendant  was  not  in  court,  no 
substantial  prejudice  resulted  from  refusal  of 
court  to  listen  to  a  discussion  of  the  effect  of 
the  evidence,  nor  was  there  any  "miscarriage 
of  justice"  occasioned  thereby  within  Const  art 
6,  {  4H.— Nicholson  v.  Nicholson,  163  P.  219. 
<&=3||70(7)  (Cal.)  In  an  action  against  an  em- 
ployer for  negligence  of  his  truck  driver,  the 
evidence  of  n^ligence  being  contradictory,  ad- 
mission of  evidence,  to  effect  that  shortly  after 
acfndent  employer  discharged  driver  for  such 
negligence,  cannot  be  disregarded  under  Const, 
art  6,  8  4%.— Webster  v,  Orr,  163  P.  361. 
«=»II70(7)  (Kan.)  Under  Code  Civ.  Proc.  8 
561  (Gen.  St.  1909,  8  6176),  judgment  will  not 
be  reversed  for  error  in  admission  of  evidence, 
where  it  does  not  affirmatively  appear  that  evi- 
dence prejudicially  affected  substantial  rights 
of  party  complaining. — Basnett  v.  Cherryvale 
Gas,  light  &  Power  Co.,  168  P.  161. 

1170(7)  (Mont)  Under  Rev.  Codes.  |  6693, 
in  action  by  a  awporation  against  a  bunk  to 
require  It  to  honor  checks  issued  by  the  corpo- 
ration from  an  alleged  balance  in  the  bank  be- 
longing to  the  corporation,  error  of  the  court 
in  admitting  competent  evidence  tending  to  show 
that  the  corporation  was  merely  colorable,  in 
violation  of  the  rule  of  cross-examination,  not 
being  prejudicial  to  the  plaintiff,  must  be  disre- 
garded.— Hanson  Sheep  Co.  v.  Farmers*  &  Trad- 
ers' State  Bank,  163  P.  1151. 
<^ll70a)  (OkL)  Under  Bev.  Laws  1910,  | 
6005,  a  cose  wiU  not  be  reversed  for  error  In  the 
admission  of  evidence  unless  it  appears  upon 
an  examination  of  entire  record  that  such  error 
resulted  in  a  miscarriage  of  justice,  or  consti- 
tutes a  substantial  violation  of  a  constitutional 
or  statutory  right.— Chicago,  B.  I.  &  P.  By.  Co. 
V.  Austin,  163  P.  617. 

«s>  1 170(13)  (Kan.)  Under  Code  Civ.  Proc.  | 
581  (Gen.  St.  1909,  8  8176),  requiring  court  to 
disregard  technical  errors  not  affecting  substan- 
tial rights,  objections  that  abstract  dia  not  refer 
to  pages  of  transcript  and  that  transcript  was 
not  filed  within  time  required  by  section  674 
(Geo.  St  1909,  8  6169).  though  abstract  had 
been  s^-ved  on  apiiellee,  will  be  overruled. — 
Grandon  v.  Home  ins.  Co.,  168  P.  468. 
4^1(70(6)  (Ariz.)  Appellate  court  can  enter 
final  judgment  only  upon  theory  that  jury  in  its 
verdict  found  all  essential  facts  upon  which  to 
base  such  judgment— Ivy  v.  Parker,  163  P.  258. 
^1 176(1)  (Wash.)  Where  issues  on  appeal  as 
to  whether  nuHtgagea  had  refused  to  disdiarge 
mortgage  and  whether  good  faith  excused  him 
were  decided  against  him,  it  was  proper  to  di- 
rect assessment  of  penalty  provided  by  Rem. 
Code  1915,  S  8799.— MorrUl  v.  Title  Guaranty  & 
Surety  Co.,  163  P.  733. 

4=9 1 176(2)  (Okl.)  In  action  for  negligence  of 
railroad  and  train  crew,  judgment  against  rood 
and  in  favor  of  individual  defendants  was  joint 
judgment  and  Supreme  Court  on  appeal  had  ju- 
risdiction to  reverse  or  direct  that  such  be  done 
by  trial  court— Chicago.  B.  I.  &  P.  By.  Co.  v. 
Austin,  163  P.  517. 

«=»r  176(6)  (Wash.)  Where  findings  showed  that 
judgment  was*  erroneous  by  reason  of  obviooa 
mathematical  error,  judgment  will  be  remanded, 
with  directions  to  correct  error, — Burleigh  v. 
Consumers'  Pub.  Co.,  163  P.  5. 

^1177(4)  (Utah)  The  trial  court  errone- 
ously overruled  a  demurrer  where,  had  it  been 
sustained,  the  complainants  would  probably 
have  amended  to  permit  introduction  of  evi- 
dence sustaining  their  ctmtsution,  the  Supreme 
Court  instead  at  making  or  directing  findings 
for  judgment  Cor  appellant  will  remand  the  case 
for  another  trial.— Farr  v.  Wheelwright  Const 
Co.,  168  P.  266. 
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178(6)  (Or.)  Where  the  original  opinion 
affirmed  a  decree  iDclnding  a  requirement  that 
a  railroad  naing  the  bridge  of  another  riwiild 
pay  a  fixed  per  cent,  of  the  interest  on  the  cost 
as  to  which  provision  there  had  been  no  argu- 
ment, the  original  opinion  will  be  withdrawn  in 
that  particular,  and  the  cause  remanded  to  the 
lower  court  for  hearing  thereon. — Oregon-Wash- 
ington R.  ft  NaT.  Co.  T.  Spokane,  P.  &  S.  By. 
Co..  163  P.  989. 

(F)  nmmAmtB  mnd  ProeeedtBsa  Im  IfOw«v 
Coart. 

«=s>l202  (Obi.)  Where  judgment  went  against 
defendant  road  and  for  individual  defendants, 
and  on  road's  appeal  to  Supreme  Court,  Join- 
ing other  defendants  as  defendants  in  error,  was 
reversed  and  remanded  with  direction  to  grant 
new  trial  as  to  all  defendants,  plaintiff  waa  m- 
titled  to  new  trial  as  to  all  defendants.— Chica- 
go, B.  I.  ft  P.  R7.  Co.  T.  Aostin.  168  P.  B17. 

ZTXn.  UABIUTIES  OH  BOITDB  AMD 
UNDEBTAKIirOB. 

^9(283  (CaLApp.)  In  determining  amount  of 
judgment  against  sureties  on  an  undertaking  to 
stay  execution,  after  filing  remittitur,  trial  court 
had  no  jurisdiction  to  consider  costs  which  had 
been  awarded  appellant  on  two  earlier  appeals 
for  which  he  had  then  Instituted  proceedings  to 
collect,  which  were  still  pending  and  are  in- 
volved in  another  api>eaI.-~Dean  v.  Hawes,  163 
P.  1038. 

«5)I237  (CaLApp.)  Under  Code  Civ.  Proc.  { 
942,  where  a  judgment  was  modified  and  affirm- 
ed and  remitUtur  issued  thereon,  and  ai^ellant 
did  not  pay  judgment  within  30  days  after  fil- 
ing of  remittitur  in  court  from  which  appeal 
was  taken,  judgment  was  ))roperly  entered 
against  sureties  on  undertaking  for  amount  of 
modified  jndnneitt  and  interest  and  coflts.— Dean 
V.  IlawesrieS  P.  1038. 

APPEARANCE 

«s>l9(l)  (Okl.)  Where  d^endants  appeared  and 
submitted  nonjurisdictional  questions  which 
could  not  be  determined  on  special  appearance, 
they  recognized  court's  general  jurisdiction  and 
waived  all  irregularitiea  in  manner  In  which  it 
obtained  jurisdiction  of  their  persona.— Chicago, 
B.  I.  ft  P.  Ry.  Co.  V.  Austin,  166  P.  817. 

^»22  (Okl.)  Where  pending  appeal  to  Supreme 
Court  cause  was  transferred  to  district  court 
pursuant  to  Laws  1913,  c.  77,  and  Supreme 
Court's  mandate  was  lodged  in  district  court, 
and  defendants  appeared  generally  therein,  th^ 
waived  right  to  object  to  its  jurisdiction,  though 
chapter  77  was  afterwards  held,  unconstitation- 
al.— Chicago,  B.  I.  ft  P.  By.  Co.  v.  Aurtln,  163 
P.  517. 

APPLIANCES. 

See  Master  and  Servant,  <8=>23e. 

APPOINTMENT. 

See  Insane  Persons,  4=>S4. 

APPROPRIATION. 

See  Eminent  Domain,  ^»47;  Waters  and  Wa- 
ter Courses,  ^19,  24,  131. 

APPROVAL. 

See  Oontraeta,  «=»289. 

ARBITRATION  AND  AWARD. 

I.  SVBHISSION. 

4=93  <Cal.)  An  arbitration,  strictly  speaking, 
has  to  do  with  settlement  of  existing  c(Hitro- 
verajr,  and  if  there  is  no  mattar  fn  dlapnte, 


there  is  no  question  for  an  arUtratlm.— Chm- 
salea  t.  Qonsaies,  168  P.  993. 

m.  AWABD. 

®=363  (Or.)  An  award  should  be  set  aside  when 
it  appears  on  its  face  or  otherwise  by  testi- 
mony prop«-ly  received  that  it  is  not  the  re- 
sult intended  by  the  arbitrators  and  does  not 
express  their  real  judgment,  particularly  where 
it  involves  compensation  for  a  continuing  risht. 
— Oregon-Washington  R.  ft  Nav.  Co.  v.  Spo- 
kane, P.  ft  S.  Ry.  Co.,  163  P.  600. 

«»e3  (Or.)  Arbitrators  need  not  follow  strict 
rules  of  law,  but  may  decide  aoewxHng  to 
equities  of  the  parties.— Oerdeti  t.  Central  Ore- 
gon Irr.  Co.,  163  P.  080. 

®=>7I  (Or.)  In  suit  to  set  aside  award  of  ar- 
bitrators, in  absence  of  agreement  by  parties, 
court  is  not  authorized  to  resubmit  question  to 
board  of  arbitrators.— Oregon-WashiniBton  B.  ft 
Nav.  Ca  v.  Spokane,  P.  &  S.  Ry.  Co.,  163  P. 
600. 

«=»78  (Or.)  Where  parties  to  suit  to  set  aside 
award  of  artiitrators  agreed  befbre  artutrmtors 
on  stipulations  modifying  common-law  rules  of 
liability  in  matter  which  arbitration  concerned, 
such  stipulations,  incorporated  in  award,  should 
be  made  part  of  decree  setting  it  aside  and  cor- 
recting its  errors.— Oregon-Washington  B.  ft 
Nar.  Co.  v.  Spokane,  P.  ft  8.  Bj.  Co.,  163  P. 
600. 

^»78  (Or.)  In  a  suit  to  set  aside  an  award  by 
arbitrators  on  the  ground  that,  because  of  mis- 
take, the  award  did  not  represent  the  judg- 
ment of  the  arbitrators,  the  evidence  taken  be- 
fore the  arbitrators  is  competent  and  material. 
—Oregon-Washington  R.  &  Nav.  Co.  v.  Spo- 
kane, P.  &  S.  Ry.  Co.,  163  P.  989. 

In  a  suit  to  set  aside  an  award  of  arbitrators 
fixing  the  compensation  to  be  paid  for  the  use 
of  a  railroad  bridge,  exhibits  held  of  no  value 
in  showing  the  volume  of  the  traffic  of  the 
using  railroad  across  the  bridge  from  which 
compensation  can  be  determined. — Id. 

In  a  suit  to  set  aside  an  award  of  arbitrators 
on  the  ground  of  mistake,  affidavits  showing 
tacts  subsequent  to  the  award  hare  no  bearing 
on  the  qu«rtion  M  whether  it  should  be  set 
aside,  but  may  be  considered  br  the  court  at 
the  hearing  after  the  awardi  has  beoi  vacated. 
-Id. 

<S=>82(^  (Or.)  In  the  absence  of  limitation  in 
arbitrauMi  agreement  on  powers  of  arbitrators, 
their  decision  is  conclusive  in  the  absence  uf 
fraud  or  mistakes  under  the  principles  adopted 
by  them.~<}«rdeta  v.  Central  Or^on  Irr.  Co.. 
163  P^  080. 

^82(2)  (Or.)  The  rule  that  a  judgment  of  tbe 
chancellor  cannot  be  substituted  for  that  of 
arbitrators  does  not  prevent  courts  ot  equity 
from  setting  aside  awards  of  arbitratoia  for 
fraod  OK  mistake.— Oregon-Washington  B.  ft 
NaT.  Go.  V.  Sp^ane,  P.  ft  S.  By.  Oo^,  3fi3  P. 


ARCHITECTS. 

See  Contracts.  «9=>289. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «s»710;  Trial, 

ARMY  AND  NAVY. 

See  Tazatioii.  «s»S7,  40. 

ARREST. 

See  Bail ;  False  Imprisonment. 

ARREST  OF  JUDGMENT. 

Sea  Criminal  Law,  «»070. 
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ASSAULT  AND  BAHERY. 

.  CBIBCIHAI*  BESPOHSIBmTT. 
B)  PrMCrovtioiK  Pnnl«kv»t* 

Z  (CaLApp.)  Evidence  held  suScient  to 
in  a  coDviction  of  aBsaolt  vith  deadly 
m.— People  t.  Magri,  163  P.  608. 

ASSESSMENT. 

[unicipal  Corporations,  4s»406-(^:  Tkz- 

'n,  «=3314. 

ASSIGNMENT  OF  ERRORS. 

.ppeal  and  Error,  «n»TlSr^47. 

ASSIGNMENTS. 

Chattel  tfortga«e&  «=>203:  Otnporations. 

244;  ODBt8,  .«=>97;  Judgment, 

RBQUISITJBI  AXD  TAXiXDITT. 

t  (Or.)  Contract  is  generally  assignable 
I  assffnmient  in  forbidden  by  pnblic  policy 
contract  itself,  or  nnleas  its  provisionB 

tbat  one  of  tlie  parties  reposed  personal 
cnce  in  other  wnlch.  be  wonld  not  hare 

willing  to  repose  in  another  petaon.— 
Ilia  &  A.  R.  R.  Go.  t.  Portland,  H  &  E. 
;o.,  163  P.  1173. 

I  (Or.)  Contract  of  railroad  eanpany  to 
act  Hpnr  for  lumber  company  may  be 
cd  either  with  or  without  consent  of 
r  company  to  purchaser  of  railroad. — 
His  &  A.  R.  R.  Co.  T.  Portland,  E.  & 
Co.,  163  P.  1173. 

ode  «Bd  anffldeKey  of  AMSIcmtvBt. 

(CaLApp.)  Written  notice  of  alignment 
ontract  to  purchase  aatomobtle  not  show- 
ame  of  any  assignee  when  defendant  ac- 
edged  receipt  of  a  copy  of  it  when  there 
DO  actual  assigninent  did  not  satisfy 
Civ.  Proc.  i  368,  relating  to  notice  of 
ment  of  chose  in  action. — Smith  v.  Semon, 
■.  1038. 

I.  OPERATIOir  Aim  EFFECT. 

(Or.)  Assignment  of  contract  operates 
erely  as  assignment  of  moneys  thereaiter 

earned,  but  of  whole  contract  with  its 
tions  and  bardeD8.~CorvalliB  &  A.  R. 
V.  Portland,  E.  A  E.  Ry.  Co..  163  P. 

BIGHTS  AND  LIABIZJTIE8  OF 
PABTIE8. 

4  (Or.)  Asalgnment  of  contract  does  not 
rge  atislgnor  from  lUs  original  undertak- 
^orrallis  &  A.  R.  R.  Co.  r.  Portland, 
E.  Ry.  Co..  163  P.  1178. 

IT.  ACTIONS. 

7  (GaI.App.)  In  action  by  assignoe  of 
ct  for  purchase  of  an  automobile,  de 
ou  the  ground  of  a  settlement  -with  the 
□r  before  notice  of  such  assigainent,  evi- 
held  to  BOBtain  a  judgment  for  plaintiff.' 
;h  T.  Semon,  168  P.  1038. 

>IGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

ankmptcy;  Fraadolent  Oonveyancea. 

ASSOCIATIONS. 

ndf!  Unions. 


ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Money  Received. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Serrant,  ^2l>ir-222»  28a 

ATTACHMENT. 

See  Execution;  Elzemptiona;  Garnishment. 

I.  VATtTBB  AND  GROUNDS. 
(B)  Cronmds  of  Att»«kHi«nt. 

*»47(4)  ^n.)  Evidence  *eW  to  sustain  find- 
ing that  the  grounds  stated  in  affidavit  for  at- 
tachment thdt  defendants  had  assigned  and  re- 
niored  property,  and  were  about  to  transfer  it 
In  fraud  of  creditors,  were  not  true.— Fanners* 
State  Bank  v.  Schuette,  163  P.  1073. 

m.  PSOCEEDINGS  TO  PBOOtTBB. 
(B)  AmdKTits. 

^1 17  (Or J  By  direct  provision  of  L.  O.  U  § 
296,  plaintiff  seeking  to  secure  writ  of  attach- 
ment must  show  by  affidavit  that  action  is 
not  prosecuted  to  hinder,  delay,  or  defraud  any 
creditor  of  defendant ;  also  that  plaintiff's  debt 
IS  unsecured.— Metropolitan  Investment  &  Im- 
provement Co.  V.  Scbouweiler,  163  P.  598. 

▼I.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

^»2I7  (Or.)  Judgment  against  defendant  in 
suit  wherein  attachment  was  levied  on  his  land 
does  not  establish,  as  against  party  holding  deed 
from  hun,  that  Uiere  was  proper  affidant  for 
attachment,  as  required  by  L.  O.  !«.  i  296.— 
Metropolitan  Investment  A  Improvement  Co.  v. 
SchouweUer.  163  P.  58». 

Z.  XiIARIUTIES  ON  BONDS  OR  UN- 
DERTAKIN08. 

^337  (CaLApp.)  A  atlpolation  that  no 
peal  shall  be  taken  does  not  release  sureties  on 
an  undertaking  for  the  release  of  an  attach- 
ment, where  sureties  have,  by  terms  of  the 
bond,  agreed  to  pay  on  deinana  the  amount  of 
whatever  judgment  may  be  rendered— Meyer  v. 
Jones,  163  P.  67; 

XX.  WRONGFUI.  ATTACHBCENT. 

(^384  (CaLApp.)  In  suit  wherein  attachment 
IS  properly  levied,  the  sheriff's  costs  in  serving 
the  writs  and  the  notary  fees  in  the  matter  of 
the  affidavit  and  bond  for  the  attachment  are 
proj^rly  taxable  as  costs  against  the  defendant, 
^inkade  t.  Champion  Horseshoe  Co.,  163  P. 

ATTEMPT- 

See  Homicide,  ^=^25. 

AHORNEY  AND  CLIENT. 

See  Contempt,  «s>80,  63,  67,  90;  Criminal  Law. 

I.  THE  OFFICE  OF  ATTORNET. 
(A)  AdmlsslOB  to  Praetlee. 

«=»4  (Cal.)  In  view  of  Code  Civ.  Proc.  |  287, 
Bubd.  5,  amended  in  1911  (St.  1011,  p.  848),  an 
attorney's  application  for  admission  may  b« 
rejected  for  want  of  good  moral  character,  al- 
though not  sufficient  for  di8barment.r--In  re 
Wells,  163  P.  667. 

An  attorney  who  obtained  a  loan  by  conceal- 
ing material  facts,  and  who,  in  aMstlng  an- 
otbor  attorney  before  admission,  advised  wit- 
nesses to  evsde  giving  honest  answers.  Is  not 
one  possessing  "good  ■  moral  character,  neces- 
sary for  admission  to  practice.— Id. 

Where  an  attorney  omcealed  from  die  court 
his  former  appUcatioiu  for  admiasifHi  to  prae- 
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tiee,  wltbdrawn  oA  account  of  objecd<uu  to  fai« 
moral  character,  he  committed  a  fraad  upon 
the  court,  and  did  not  poeseas  the  necessair 
"good  mora]  character."— Id. 
<t»IO  (Gal.)  The  requirement,  that  an  attorney 
applTlng  for  admiasuni  on  cutificate  from  an- 
other state,  Bball  produce  "gatiafactory  evi- 
dence of  good  moral  charactw/'  places  the  bur- 
den on  him  of  proving  this.— In  re  Wells,  168 
P.  667. 

Upon  an  attomer's  application  to  practice  on 
certificate  from  another  state,  hia  general  char- 
acter aa  well  as  particular  acta  may  be  inquir- 
ed into.— Id. 

Investigation  relating  to  an  attorney's  fraud 
in  procuring  admlBsion  to  practice  on  certificate 
is  not  a  disbarment  proceeding,  and  inqniry  is 
not  limited  to  acts  occurring  since  passage  of 
Code  Civ.  Proc.  S  287,  amended  in  1911  (St 
1911.  p.  848).— Id, 

rB)  PvlTlleve«t  Dlaabllitiea,   and  Llablli' 
ties. 

ie=>t4  (CaLApp.)  Attorneys  are  under  obliga- 
tion to  uphold  the  dignity  of  the  conrt  being 
officers  thereof,  thougn  possessing  a  personal 
dislilie  for  the  presiding  jndge.-^latnauer  v. 
Superior  Court  in  and  for  Sacramento  Oounty, 
163  P.  287. 

(O  SaapenBlon   and  DIsbarmeBt. 

®=938  (Cal.)  Publication  by  attorney  of  circu- 
lar falsely  assailing  a  judge's  integrity  held 
moral  turpitude  justifying  disbarment  of  the 
attorney  under  Code  Ci-r.  Proc  |  287,  subd.  5, 
not  being  privil^ed  under  Civ.  Code,  |  47, 
subd.  3,  although  the  judge  was  a  candidate 
for  re-election.--In  re  Humphrey,  163  P.  60. 

MisrepreflentatiMi  of  the  courts'  action  and 
unwarranted  attacks  on  the  courts'  integrity 
violate  an  attorney's  duties,— Id. 

Ad  attorney  should  always  strictly  observe 
the  ^rindplea  of  truth,  honesty,  and  faimeea, 
especially  in  criticiBms  ot  the  court^Id. 

^43  fWash.)  Under  Rem.  Code  1915,  M  129, 
139,  an  attorney  who  published  a  pamphlet  of 
and  concerning  a  judge  sitting  in  court  imputing 
to  him  larceny,  malfeasance,  and  graft  was 
properly  BU8pended.^State  t.  WIUIb,  163  P. 
737. 

<®=48  (Wash.)  Disbarment  proceeding  is  not  a 

civiX  action  in  the  strict  scnfe  that  service  of 
20-day  sammons  is  required  to  give  the  court 
jurisdiction,  but  the  court  may  adopt  any  meth- 
od of  notice  which,  aa  provided  in  Item.  Code 
1915,  S  140,  gives  the  party  the  privilege  of 
making  his  defense.— State  v.  WiUis,  163  P.  737. 

^=»52  (CaL)  In  a  subsequent  inquiry  into  char- 
acter of  an  attorney,  where  fraud  is  claimed  in 
his  application  for  admission  to  practice,  the 
form  of  the  pleadings  is  not  material,  and  any 
relevant  facts  may  be  inquired  into.— In  re 
Wells,  163  P.  657. 

4=»53{1)  (Cal.)  In  disbarment  proceedings  the 
burden  is  on  the  accuser  to  prove  the  moral 
turpitude  necessarj'  under  Code  C^v.  Proc.  i 
287;  Bubd.  6.  amended  in  1911  (St.  1911,  p.  648). 
-In  re  Wells,  163  P.  657. 
$=>53(2)  (Nev.)  In  proceeding  to  disbar  attor- 
ney, evidence  held  insufficient  to  show  that  he 
altered  affidant  of  service  of  summons  in  divorce 
suit.— In  re  Winters,  163  P.  244. 

H.  BETAINEB  AHD  AVTHOBXTT. 

4=992  (CaLApp.)  A  lawyer,  engaged  in  the  trial 

of  a  case,  is  charged  with  the  duty  of  safeguard- 
ing his  client's  interests. — Platnauer  v.  Superior 
Court  in  and  for  Sacramento  County,  103  P. 
237. 

Although  a  lawyer  in  discharging  his  duty  to 
a  client  be  persistent  in  presenting  his  points, 
he  is  within  hia  rights,  so  long  as  nis  language 
is  not  indecorous,  whether  he  be  right  or  wrong. 


IV.  OOKPEmiATIOII  AMD  UBM  07 
ATTORNET. 
(A)  Pees  and  Otlim  KemaBevattoa. 

«=»I6«(1)  (Cola)  In  an  action  for  fees  c*  an 
attorney  for  a  corporation,  the  stock  certificate 
stub  book  was  properly  excluded  as  irrelevant 
where  there  was  no  testimony  that  the  attorney 
had  been  consulted  in  r^rd  to  inning  the 
stock  or  had  anything  to  do  with  it— Kxpaosion 
Qold  Mining  &  Leasing  Co.  v.  Campbell.  163  P. 
968* 

ATTRACTIVE  NUISANCES. 

See  Nei^ifenoe^  «3>23, 

AUTOMOBILES. 

See  Factors,  <S=»1;  Ucenses,  «=»1,  7;  Munici- 
pal Corporations,  «=>703,  706,  TOQ;  Bail- 
roads,  4a»832,  333,  348,  850,  8&2. 

AWARD. 

See  AiUtration  and  Award,  ^>63-8a. 

BAIL 

n.  nr  obucihai.  PBOsEounom, 

«=»43  (Ariz.)  Under  Pen.  Code  1913,  H  1188; 
1189,  as  to  bail  before  conviction,  and  the  initi- 
ated measure  abolishing  capital  ponishmenl^ 
any  one  accused  may  be  admitted  to  bail  before 
conviction  as  a  matter  of  right,  despitx  Const, 
art  2.  i  22,  excepting  capital  oGFenses.— In  r* 
Welisch,  163  P.  264 ;  In  re  Wood,  Id.  268. 
«=>44  (Ariz.)  Under  Pen.  Code  191S.  {  1190; 
providing  for  bsil  after  ccMUviction,  uie  discre- 
tion to  be  exercised  Is  such  as  was  exercised 
at  common  law,  as  modified  by  c<mstitutional 
and  statutory  provisions,  etc.— In  ze  Welisch, 
168  P.  264;  In  re  Wood,  Id.  268. 

Under  Pen.  Code  1918,  H  1160-1162,  as  to 
certificate  of  reasonaUe  ground  for  appeal,  such 
certificate  does  not  entitle  accused  to  bail  as 
matter  of  right— Id. 

«=349  (Aris.)  Original  application  for  bail 
should  not  be  made  in  the  Supreme  0)urt,  for 
that  court  is  loath  to  interfere  with  the  trial 
judge's  discretionary  powers  in  granting  or 
denying  bail.— In  re  Welisch,  163  P.  264:  In 
re  Wood,  Id.  268. 

In  an  exceptional  case,  where  the  trial  judge 
acts  capriciously  or  orbltrarUy.  tiie  Supreme 
Court  would  be  bound  to  interfere,  in  an  appro- 
priate proceeding,  to  review  the  exercise  of  di»> 
cretion.— Id. 

BAILMENT. 

See  Banks  and  Banking.  4»184r-166;  Ctenien^ 
4=9l04r-187%;  Dqrasitariea;  ^ti^ng. 

BANKRUPTCY. 

m.  ASMOWMEBT,  AMmnSTBATIOB, 
AKD  DIBTBIBUTIOB  OF  BABK. 
B1JPT*S  ESTATE. 

(O)  Preferences  and  Trnnafera  B»mk- 
rapt,  and  Attaolimenta  and 
Other  Liens. 

«s9f65(2)  (Wash.)  A  mortgage  given  by  moth- 
er of  stockholder  on  her  land  to  creditor  of 
company  for  payment  of  amount  owed  by  stock- 
holder for  stock,  he  in  turn  receiving  credit 
from  company  whldi  later  filed  petition  m  bank- 
ruptcy, held  not  8  voidable  preference,  not  be- 
ing a  transfer  of  CfMnpany's  property  and  not 
depleting  its  asseta.— -McKay  Sperry  Elour 
Co.,  163  P.  377. 

«=3l98  (CaLApp.)  Under  Bankr.  Act  July  1, 
1898,  i  u7f,  as  to  attadunenta  or  other  liens, 
adjudication  of  bankruptcy  witiiin  four  months 
after  attachment  of  insolvent's,  property  does 
not  release  sureties  upon  attachment  bond, 
where  bankruptcy  proceedings  are  instituted  aft- 
ed  Ixmd  has  discharged  Hen.— Cndit  Aaa'n  nt 
Oalifomia  t.  Griffin.  168  P.  6eK. 
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BANKS  AND  BANKING. 

See  Account  Stated,  «s»6;  Evidence,  ^3>67. 

n.  BAJmXNG    COBPORATIOira  AHD 

ASSOCIATIOHS. 

(C]  8toelcliolde7B. 
^»47(1)  (Or.)  In  action  by  the  soperintendent 
of  banks,  in  behalf  of  credit(HV  of  insolvent 
tiank.  for  pordiase  price  of  Btock,  UaUll»  of 
defendant  is  for  agreed  price,  and  is  abscunte, 
as  distinguished  from  provisional  liability  of 
snbscriber  for  his  unpaid  enbecription.— Sargent 
V.  Waterbury,  168  P.  416. 
*  In  proceedings  to  wind  up  insolvesit  bank,  Ha- 
bflity  of  a  subscriber  for  anpaU  stock  subscrip-, 
tioDs  must  be  enforced  pro  rata,  and  only  bo  farj 
as  necessary  to  liquidate  indebtedness  of  bank 
after  account  has  been  taken  and  balance  set- 
tled.—Id. 

Under  L.  O.  L.  }  4586,  aa  amended  by  Laws 
1911,  p.  244,  empowering  superintendent  of 
banks  to  enforce  individual  liability  of  stockhold- 
ers, if  necessary  to  pay  debts  of  buik,  only  those 
persons  can  be  proceeded  against  vrbo  hold  stock 
at  the  time  that  superintendent  of  banks  is 
entitled  to  enforce  such  liability.— Id. 

^e  fund  acquired  by  enforcing  individual  lia- 
bilitr-  of  bank  stockholders,  under  L.  O.  L.  S 
458^  as  amended  by  Laws  1911,  p.  244,  is  in 
the  nature  of  a  reserve,  to  be  called  in  and  ap- 
plied when  other  assets  of  the  bank  are  exhaust- 
ed and  its  indebtedness  remains  unpaid. — Id. 
9=»47(2)  (Or.)  Notwithstanding  that  provision 
of  banking  law  requiring  one-half  capital  of 
bank  to  be  paid  In  before  beginning  business, 
and  remainder  within  six  months  thereafter, 
constitutes  an  assessment  by  operation  of  law, 
liability  of  a  stockholder  for  unpaid  subscrip- 
tion is  merely  a  chose  in  action,  to  be  enforced 
only  when  necessary  to  make  up  deficiency  after 
exhaustion  of  other  assets.— Sargent  v.  Water 
bury.  163  P.  416. 

*=»49(6)  (Or.)  In  action  to  enforce  individual 
liability  of  stockholders  of  insolvent  bank,  un- 
der Ji.  O.  L.  {  4&86,  as  amended  by  Laws  1911, 
p.  244,  all  stockholders  should  be  made  parties, 
and  court  should  ascertain  and  decree  the  pro- 
portional amount  each  should  pay  toward  liqui- 
dation of  bank's  liabilities. — Sargent  v.  Water- 
bury.  168  P.  416. 

<S1)  InaolvcncT'   itad  DtHOtatloB. 

«s»80(4)  (Wash.)  That  one's  claim  against  a 
bank's  receiver  for  money  the  bank  received  on  a 
trost,  may  be  pr^erred,  depending  on  title,  he 
must  show  the  money  or  its  substitute  came  into 
the  receiver's  hands.— Bugger  v.  Hammond,  163 
P.  408. 

There  is  no  presumption  that  money  which  a 
bank  held  in  trust  came  into  the  receiver's  hands, 
so  as  to  entiCIe  the  claim  to  preference)  where 
the  bank  repudiated  the  trust- Id. 
«=)80(7)  (Wash.)  It  being  impossible  to  trace 
to  its  receiver  money  a  bank  held  in  trust,  pre- 
ventii^  the  claim  being  preferred,  the  claimant 
is  entitled  to  interest  from  date  of  bank's  re- 
fusal of  payment— Rimger  v.  Hammond,  163  P. 
408. 

m.  FUNOTIOH8  AXD  SSAUHCW. 

(A)  BanMnv  FraveUscs  aad  Piivrera,  «nd 

Tlielr  Bxercliie  Is  G«ner*l. 

4=^101  (Kan.)  When  an  agreement  has  been  ef- 
fected whereby  profits  and  advantages  have  been 
procured  by  a  banking  corporation,  the  bank 
cannot  avoid  the  undertaking  on  plea  of  ultra 
Tires.— Saylors  v.  State  Bank  of  Allen,  163  P. 

(C)  DepoMlCa. 

«=»l34(i)  (Mont.)  Under  Bey.  Codes,  $fi  3892, 
6944,  where  president  of  a  corporation  control- 
led all  stock  and  was  using  it  to  conduct  own 


business,  heid,  tiiat  he  conld  not  insist  that  he 
and  corporation  were  distinct  persons  to  avoid 
his  action  in  authorising  bank  to  apply  a  de- 
posit in  name  of  corporation  to  disniarge  his 
p«^Bonal  debt— Hanson  Sheep  Oo.  v.  Fanners' 
&  Traders'  State  Bank,  163  P.  1151, 

Where  president  of  a  cori>oration  was  using 
corporation  aa  a  cloak  to  conduct  his  own 
business,  so  tliat  its  assets  were  in  effect  his 
property;  his  verbal  direction  to  a  bank  to 
apply  a  deposit  in  name  of  corporation  to 
payment  of  his  own  debt  gave  banlc  'authority 
to  apply  the  deposit,  and  authority  in  writing 
was  not  necessary. — Id. 

^=s9i45  (CaL)  By  certifying  a  check  a  bank  be- 
comes bound  as  a  direct  and  original  promisor  to 
^ee.-~Coiiner  v.  Bank  of  Bakerafidd,  16S  P. 

As  obligation  of  a  bank  on  a  dieck  certified 
br  it  is  me  to  pay  money  only,  by  direct  pro- 
visions of  Civ.  Code,  {  3302,  measure  of  damages 
for  breach  of  such  obligation  is  amount  due  by 
terms  tii  obligation  with  interest  tbereon.—Id. 
•=s>l50  (Kan.)  It  Is  not  ultra  vires  for  a  bank 
to  agree  to  h<«ior  overdraft  ehecks  for  a  regular 
customer.— Saylors  v.  State  Bank  of  Allen,  163 
P.  454. 

Where  thb  president  of  a  bank  agreed  with  a 
stock  buyw  to  honor  checks  given  by  the  buyer 
for  the  price  of  stock,  Oie  bank  to  receive  in- 
terest and  additional  sum  of  money,  held  tiiat 
the  bank  could  not  avoid  liability  on  a  check 
given  in  payment  of  Cattie  purcbaised  under  the 
agreemoit— Id. 

The  eonsideratioQ  whereby  a  bank  agreed  to 
honor  a  customer's  overdrafts  held  sufGcient  to 
support  the  contract— Id. 
^S=s>  154(5)  (Mont)  In  action  by  a  corporation 
to  requre  a  bank  to  honor  cnecks  issued  by 
coriiorati(Hi,  in  which  complaint  alleged  that 
bank  had  a  sufficient  balance  belonging  to  cor- 
poration to  pay  checks  when  presented  held, 
that  under  a  general  denial  bank  was  entitled 
to  show  that  corporatitn's  account  bad  been 
exhausted.- Hanson  Sheep  Oo.  v.  Fanners'  ft 
Traders'  State  Bank,  168  P^  1151. 
^=>I54(7)  (Mont)  In  action  by  a  corporation 
to  require  a  bank  to  honor  checks  drawn  br 
corporation  from  an  allwed  balance  In  bonk 
belonging  to  the  corporanon,  evidence  of  tfie 
president  of  the  corporation  as  to  his  relations 
with  the  corporation,  the  extent  of  his  inter- 
est and  control  over  it  the  ownership  of  shares 
of  capital  stock,  and.  all  vther  facts  tending  to 
show  that  it  was  merely  a  colorable  corporation 
was  competent — Hanson  Sheep  Co.  v.  Farmers' 
Sc  Traders'  State  Bank.  163  P.  1151. 
^:»IS5  (Cal.)  A  complaint  alleging  that  a 
check  payable  to  bearer  and  certified  by  defend- 
ant bank  was  presented  by  plaintiff  to  defend- 
ant and  payment  refused  stated  a  cause  of  ac- 
tion for  recovery  of  face  of  check,  with  interest 
from  date  of  presentation,  and  was  not  impaired 
1^  plaintUPa  prayer  for  more  items  of  damages 
than  are  recoverable.— Conner  v.  Bank  of  Bak- 
ersfield,  163  P.  853. 

^=9lS5  (Kan.)  Petition  alleging  that  under  ar- 
rangement with  defendant  bank  a  stock  buyer 
bought  live  stock  from  plaintiff,  giving  his  check 
an  bank,  and  sold  the  &tock  and  deposited  pro- 
ceeds to  meet  the  check,  stated  cause  of  action 
against  bank  for  amount  of  unpaid  check.— 
Ooeken  v.  Bank  of  Palmer,  163  P.  636. 

BAR. 

See  Attorney  and  Client,  ^.-al  10;  Judgment 

«=>562. 

BASTARDS. 

I.  IIXEOZTmAOT  IN  OENERAI.. 

•Ssal  I  (CaLApp.)  Civ.  Code,  §  215,  declaring  il- 
legitimate child  If^timated  by  subsequent  mar- 
riage of  its  parents,  and  section  230,  providing 
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for  Intimation  by  pnblic  ecknowledgment,  He, 
ue  not  confined  in  their  applieatlDn  to  minor 
ehildren.— Wolf  t.  GaU,  163  P.  346. 

rv.  PBOPEBTY. 

4=396  (CaLApp.)  Coarts  of  this  state  In  ques- 
tions 01  enccessioQ  will  apply  the  Btatates  of 
the  atatr,  and  if  claimant  is  entitled  thereunder 
to  take.  It  ia  sufficient,  thou^  by  law  of  his  own 
country  he  is  iUesitimate.— Wolf  t.  OaU,  168  P. 
346. 

<8=>I00  (CaljLpp.)  At  common  law  a  child  bom 
out  of  wedlock  was  filius  Dullias  and  had  no 
heritable  blood,  meaniog  no  more  than  that  cer- 
tain legal  disabiUties  were  attached  to  his  sta- 
tus.—Wolf  V.  QaU,  163  P.  346. 

«s»IOI  (Cal.)  Under  dv.  Code,  H  215.  230, 
1386-1388,  held,  that  children  legitimated  by  in- 
termarriage of  parents,  or  by  acknowledgment, 
etc.,  took  share  of  estate  of  mother  of  their  de- 
ceased  father.— Wolf  t.  Gall,  163  P.  350. 

■8=3 105  (CaLApp.)  Under  CIt.  Code,  H  215, 230, 
relating  to  lecmmation  ot  children,  and  section 
1387,  defininv  rif^ta  of  illegitimates,  children 
legitimated  under  sections  215  and  230  were  le- 
gitimate for  all  purposes,  and  by  right  of  repre- 
sentation of  tb^r  father,  inherited  from  their 
grandmother*a  estate  as  prescribed  by  section 
1886.— Wolf  T.  Gall,  163  P.  846. 

Legislature  can  remove  disabilities  of  illegiti- 
mate children,  as  right  of  inheritance  Is  a  crea- 
ture of  law  and  can  be  changed  by  the  Legisla- 
ture at  any  time  and  to  any  extent;  and  Legis- 
lature, granting  legitimacy  in  general  terms,  can 
perpetuate  former  disabilities  or  create  new  ones, 
or  discriminate  against  parsons  legitimated  by 
statute.- Id. 

Giy.  Code,  {  1387,  giving  certain  r^ricted 
rights  of  inhNitaace  to  illegitimates,  does  not 
conflict  with  or  limit  subsequent  provision  of 
section  230  conferring  legitimacy  upon  the  same 
conditions  as  under  the  earlier  statute  mly  gave 
reatrietad  ri^ts  of  inheritance.— N. 

BATTERY. 

See  Asasnlt  and  Battery. 

BEST  AND  SECONDARY  EVIDENCE 

See  Oriminal  Law,  ^a»400:  EMdencb  4=9174, 

.  183. 

BIAS. 

See  Jury,  «si88. 

BILL  OF  EXCEPTIONS. 

S^Appeal  and  Ernw,  ♦-nflld;  Ezoeptiooa,  Bill 

BILL  OF  PARTICULARS. 

See  Pleading.  «b>317. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  «=al45:  Chattel  Mort- 
gages, ^236%;  Mechanics'  UeuB,  «s»211; 
Tender,  9=>8. 

I.  BEQintBITES  Atn>  VAUDTTT. 
(B)  Conald«ra*l«M. 

e=>92fS}  (Or.)  Where  an  Indebtedness  owing  by 

filaintiflra  husSand  was  overdue,  but,  on  her  giv- 
ag  notes,  an  ezten<<ioa  for  18  months  was  se- 
cured, there  was  sufficient  consideration  to  sup- 
port the  plaintiff's  promise.-- Wicks  v.  Metcalf, 
163  P.  988. 

«9«4(?)  (OkV)  Where  fl  dlaimted  claim  mii^t 
have  been  litigated,  note  given  in  settlement, 
fairly  made.  In  good  faith,  without  mistake, 

undue  influence,  misrepresentadon,  or  fraud,  Is 
valid,  and  based  on  a  sufficient  consideration. — 
First  Nat.  Bank  v.  Harkey,  163  P.  273. 


m  T«iMitr> 

^9(03(1)  (Or.)  It  is  no  ground  for  decree  per- 
petually enjoining  suit  on  notes  given  by  pisin- 
tiff  that  she  signed  them  on  defendants'  reptfr 
sendng  that  her  signature  would  not  make  her 
personally  liable,  since  the  misrepresentation  or 
mistake  was  one  of  law  a^inst  which  relief 
will  not  be  granted.— Wicks  t.  Mctealf.  163  P. 
434. 

^103(1)  (Or.)  In  salt  to  restrain  action  at 
law  on  notes  on  ground  that  plaintifTs  dgnatore 
was  secured  by  frand,  tbe  representations  re- 
lied on  being  tbst  defendsnt  said  tbe  seeniity 
would  otherwise  be  Insufficient,  such  matter  is 
an  opinion,  and  does  not  sustain  charie  of  fraud. 
—Wicks  T.  MetcaW,  163  P.  988. 

<ft=>>04  (Or.)  Notes  executed  by  wife  of  princi- 
pal stockholder  of  bank  who  depleted  Its  funds 
through  forgeries,  etc.,  held  void,  or  at  least 
voidable  at  her  option,  as  having  been  procured 
by  bank's  officers  under  wife's  noderstanding 
that  husband's  prosecutiou  would  ensue,  unless 
defalcation  wss  made  good.— Rostad  v.  Ttorsen, 
163  P.  423. 

^=9 1 13  (Kan.)  Maker  of  note  cannot  defend  ac- 
tion by  showing  its  execution,  under  agreement 
exempting  him  from  liability,  to  enid)le  payee 
bank  to  make  additional  loan  to  customer  beyond 
limit,  fixed  by  Gen.  St  1916,  {  530,  as,  having 
voluntarily  signed  note  that  examiner  might  be- 
lieve it  to  be  an  asset  of  bonk,  be  cannot  deny 
that  fact.— German  American  State  Bank  v. 
Watson,  163  P.  637. 

tZ.  OONSTBUCTIOir  AND  OPEBATXOH. 

«==>122  (Kan.)  Where  bank  desires  to  make  ad- 
ditional loan  to  cust(»ner,  but  cannot  do  so  be- 
cause it  bos  lent  bim  as  mndi  as  Qwi.  8t  191S, 
I  630.  permits,  and  induces  third  person  to  nve 
his  note  for  amount,  promising  to  bold  nim 
harmless,  the  borrower  and  not  the  hank  is  pa«- 
a  for  whose  accommodation  note  is  signed.— 
German  American  State  Bank  t.  Watson,  183 
P.  687. 

m.  MODIFXCATION.  BEITEWAL,  AHD 
BESCISBION. 

«=9l40  (Colo.)  Where  defendant  payee  bank's 
Indorsements  on  notes  to  fdsintiff  were  chang- 
ed to  read,  "Without  recourse,"  in  anticipatifMi 
of  defendant  bank's  examination,  but  defend- 
ant subsequently  generally  indorsed  renewals  of 
such  notes,  it  was  liable  to  plaintiff  on  such 
indorsements.— First  Nat.  Bank  of  Denver  t. 
Cripple  Creek  SUte  Bank.  163  P.  1134. 

9=9 140  (Kan.)  Maker  of  note  for  accommoda- 
tion of  one  whose  indebtedness  is  evidenced  by 
separate  note  to  same  payee  is  not  released  by 
granting  of  extension  of  time  without  bis  knowl- 
edge, or  by  surrender  ot  ssenrltz  to  person  ac- 
commodated.—German  Amoiean  State  Bank  t. 
Watson,  163  P.  637. 

V.  BIGHTS  Aim  I.ZABIIJTIES  ON  DT- 
DOBSEHENT  OB  TBANSFEB. 
(D)  Bosa  Fld«  Pnrehaaen. 

^337  (Wash.)  The  bad  faith  necessary  to  pre- 
vent the  holder  of  a  note  fnun  being  a  bona 
fide  purchaser  Is  not  that  ot  his  indorser.  but 
his  own.— Shults  v.  Crewdson,  163  P.  734. 

I^e  holder  of  a  note  is  not  bound  at  bis  p«ril 
to  look  for  circumstances  whidi  might  possibly 
excite  his  suspicions,  and  bis  rights  are  to  be 
determinsd  by  test  (s  honesty  and  good  bitb. 
—Id. 

4=9344  (Or.)  If  transfer  of  notes  was  made 
without  knowledge  of  transferee  of  any  infirmity 
or  circumstances  indicating  design  of  payee  to 
deal  frandnlentlj  with  maker  or  to 'avoid  re- 
sponding to  warranty  covering  goods  for  wfakdi 
notes  were  executed,  maker's  plea  setting  up 
warranty,  breach,  and  averring  that  suit  was  in 
transferee's  name  tbrouf h  o^usion  with  payee. 
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held  imaTBiUble.-^SrlDdB  Tnut  &,  Savings 
Bank  v.  Boty,  KSS  P.  418.- 
<S=»344  (Waab.)  Mere  ncmpaTment  of  Interest 
after  matDrtty  does  not  of  itaelf  ahow  a  note 
dishonored,  but  is  of  some  weiglit  in  detefmining 
the  pAtchaMr'a  good  faith.— Shultx  v.  Crewd- 
Boo,  163  P.  734. 

Holding  that  note  aoed  on  was  not  di8hon,or- 
ed  when  plaiotifE  became  the  bdder  hetd  not  «- 
roneous. — fd. 

The  fact  that  interest  on  a  note  was  seven 
months  overdne  when  ht^der  took  it,  and  that 
holder  and  his  indorser  were  friendly,  does  not 
ahow  bad  faith  in  the  holder. — Id. 

VI.  PRESENTMENT.  DEMAITO,  NO- 
TICE, AND  PBOTEST. 


116  (CaLApp.)  The  maker  or  holder  of  a 
note  cannot  change  the  time  of  day  at  which  it 
shall  be  payable,  and  at  which  its  maker  shall  be 
in  default  for  nonpayment  by  merely  delivering 
it  to  a  bank  for  ct^ection,  nor  can  the  time 
when  notice  of  dl^onor  may  be  riven  be  thus 
advanced.— Smith  v.  Hirst,  163  P.  334. 

Mere  verbal  statement  made  in  course  of  after- 
noon of  day  of  maturity  of  note  to  effect  that  it 
had  not  been  paid  was  insufficient  notice  of  dis- 
honor because  premature.— Id. 

^»4I9  (Cal.App.)  A  mere  verbal  statement  is 
Uisufficient  as  a  notice  of  diahtmor.— Smith  T. 
Hint,  lOS  P.  8S4. 

VH.  FAWEHT  Am  DI80HABOE. 

^»430  (Okl.)  A  note  ^ecuted  for  a  balance 

due  upon  a  previous  debt  or  demand  is  not  a 
payment  or  extinguishment  of  the  original  de- 
mand.—SUte  V.  Lonewolf,  163  P.  682. 

Tin.  AGTIOMB. 

9E3B499  tWasb.)  One  suing  on  a  note  held  as 
eoUatetial  claiming  as  a  bona  fide  purchaser 
may  recover  at  least  to  the  extent  of  the  debt 
secured  without  making  his  indorser  a  party.-^ 
ShulU  T.  Crewdson,  163  P.  734. 
^»473  POkh)  In  action  on  note,  the  burden  is 
uptm  denmdant,  admitting  execution  and  deliv- 
erj  of  a  note,  to  plead  affinnatlTe  matter  by 
tray  ai  defense.— Maston  t.  Olen  Lumber  Co., 
108  P.  128. 

ilL.ij  <BI  (OrO  Where  notes  were  given  fi»  goods 
moid  under  warranty,  warranty  was  broken,  and 
notes  were  transferred  with  notice  to  transferee 
of  fact,  sach  matters  could  be  urged  in  bar  of 
the  transferee's  suit  on  the  notes,  and  did  not 
need  to  be  pleaded  in  abatement— Clarinda 
Trust  St  SaviogB  Bank  v.  Doty,  163  P.  418. 
«S9523  (Colo.)  Evidence  held  Insufficloit  to 
sustain  a  finding  that  plaintilf  indorsee  bank 
purchased  notes  outright  from  defendant  payee 
bank.— First  Nat.  Bank  of  Denver  t.  Cripide 
Creek  State  Bank.  163  P.  1134. 
€=>525  (Wash.)  A  letter  tnm  payee  of  a  note 
to  his  indorsee,  asking  latter  to  reaort  to  col- 
lateral before  forcing  payee  to  pay  a  debt  to  se- 
cure which  note  was  given,  did  not  indicate  bad 
faith.— Shultz  V.  Crewdson,  163  P.  734. 

Where,  holder  of  note  was  not  shown  to  have 
known  that  a  payment  indorsed  thereon  was  oth- 
er than  it  purported  to  be,  no  bad  faith  was 
shown.— Id. 

^3520  fjCaLApp.)  In  acti<m  against  indorser  of 
note,  endwce  AeU  to  warrant  finding  that 
][>Iaintiff'  by  his  agent  made  doe  and  uillgent 
search  to  locate  residence,  etc.,  of  indorser  to 
serve  her  with  notice  of  presentment,  dishonor, 
and  noapayment,  and  hence  that  notice  of  dis- 
honor was  ezcoaed  under  Civ.  Code,  I  SlfiS.— 
Seely  Stolts's,  Ine^  163  P.  6S1. 
4=a>539  (Kan.)  In  action  on  note,  where  de- 
fendant claimed  credit,  and  where  jury  found 
facts  necessitating  allowance  of  credit,  but  ap-^ 
pended  to  answer  statement  concerning  matter 


not  sutHuitted  and  contravening  instruction,  be- 
lieved to  justify  its  disallowance,  and  returned 
verdict  for  fnU  amount,  district  court  might 
allow  credit  wittont  ^nng  plaintiff  option  of 
new  trlil.— Oiiardy  t.  Oirudy,  168  P.  166. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Note8,.^»337--844;  Corporations, 
^149;  Vendor  and  Purchaser,  «cs»243,  244. 

BONDS. 

See  Appeal  and  Error,  «s>373-S77, 1233;  BaU; 
Depositaries;  Highways,  4s>113;  Licenaes, 
«=»26;  Mechanics^  Uens,  ^sa817 ;  Municipal 
Corporations,  «s>347,  348,  013-885:  Princi- 
pal and  Surety ;  Schools  and  Schoid  Districts, 
«5»81 ;  Towna,  «Es>52. 

U.  OONSntVOTIOHAllfiOPSBATIOII. 

«a»90  (Wash.)  In  a  statutory  bond,  in  order  to 
determine  the  extent  of  the  liability,  the  prorl- 
sions  of  the  act  under  which  the  bond  is  riven 
are  read  into  and  become  a  part  of  it— Salo  t. 
Pacific  Coast  Casualty  Co.,  163  P.  384. 

BOOKS. 

See  Evidence,  4s»276;  Insurance,  ^ssSSS. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  <S=3354. 

BOUNDARIES. 

See  Adjmning  Landowners,       ,  ^ 

n.  BVIDENOE,  AflCBRTAINlUBNT.  MSttT 
EST  A  BT.fmflfflNT.    .  . 

^=337(5)  (Kan.)  Evidence  hetd  aot,,  to  ■•VpS~: 
clusively  show  that  defendaltt  had  acquired  iitiei 
by  a  boundary  agreement— Hlnnen  v.  A'rtaL  168' 

P.  141.  ~  ™; 

i^=>48(l)  (Kan.)  Before  estoppel  can  be  invoked- 
to  settle  a  boundary  line,  or  the  ownership  of  a 
fence  as  a  boundary  line,  il  must  be.  shown  that 
the  parties  have  recognized  the  boundary  line 
or  the  fence  as  the  division  Une,— W)demaii  v. 
Falvre,  163  P.  619. 

^=»55  (Ariz.)  Where  excess  occurs  in-  ai^a  <  of 
lands  laid  out  by  public  survey,  such  excesa.musti 
be  distributed  between  several  subdiTtsi^BS  >  i« 
which  they  occur  in  proportioo  to  tbidr  rewec- 
tlTC  lengtha.-Ivy  v.  Parker,  183  P.  25&  :™  . 

BOYCOTT- 

See  Injunction,  ^atlOl, 

BRIDGES. 

See  Railroads,  «sbGO,  54.  80. 

BWEFS.  , 

See  Appeal  and  Brror,  4^766-778;'  Criminal 
Law,  «s»1130. 


BROKERS. 


See  Factors. 


nr.  COMPCNIATION  A3n>  IJEN. 

9=^50  (Cal.App.)  A  broker's  contract  for  com- 
missiou  "up<m  consummation  of  exchange  with- 
in .24  hours"  -referred  to  execntion  of  exchange 
agreement,  and  not  to  actual  'exchange  of  deeds. 
—Levy  T.  Dusenbery,  163  P.  231. 

Where  broker  bad  procured  purchaser  within 
time  limited,  fact  that  actual  exchange  of  deeds 
was  not  made  within  time  allowed  for  inquiry 
into  title  will  not  defeat  his  right  to  c<munia- 
siouB. — Id. 
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4s»50  (Colo.)  A  broker  wlw  produces  a  syndi- 
cat8  as  parcbaaer  witihin  the  time  fixed  is  not 
eotitled  to  bia  ccoDmlBdon,  where  only  odo  of 
the  members  of  the  syndicate  had  signed  the 
syndicate  ajfreement  prior  to  the  expiration  of 
the  broker's  agency.— Weltbrec  t.  Morris,  163 
V.  1119. 

4=»S2  (Ca].App.)  A  broker's  right  to  compen- 
sation doea  not  dep^d  upon  an  actual  dosing 
of  the  transaction,  unless  so  stipulated,  where 
be  has  actually  procured  a  purchaser  ready, 
willing,  and  able  to  purchase  widiin  the  time 
linutea.— I«T7  T.  Dnsenhery,  103  P.  281. 
•s»52  (Colo.)  A  broker  employed  to  find  pur- 
chaser  and  to  sell  and  dispose  of  tiie  jnttperty 
does  not  become  entitled  to  his  compensation 
merely  by  finding  a  purchaser  ready,  willing, 
and  able  to  purchase.— Weitbrec  t.  Morris,  163 
P.  1119. 

4b957(1)  (Colo.)  An  agreement  by  a  purchaser 
to  purchase  if  ahetracta  showed  title  to  the 
satisfaction  of  the  purchaser's  attorney  is  not 
a  performance  of  the  brewer's  agreement  to  sell 
on  specified  terms,  which  made  no  reference  to 
abstracts.— Weittwec  v.  Morris.  163  P.  1119. 
«»67(1)  (CaLApp.)  In  the  case  of  agreements 
for  exchange  of  land  procured  by  a  broker,  facts 
may  warrant  broker's  recovery  of  conuuissioos 
from  one  party  but  not  from  the  other.— Jjevy 
V.  Dasenbery.  16S  P.  231. 

^»7I  (Cnl.)  Where  defendant  agreed  to  pay 
plaintiff  ten  cents  per  thousand  for  all  lumber 
cat  by  defendant  on  another's  land  on  contract 
secured  by  plaintitt  and  defendant  did  not  cut 
all  the  timber  on  the  land,  plaintiff  was  en- 
titled to  commisfidons  only  on  the  amount  cut. 
— Woodard  t.  Olenwood  Xumber  Co.,  163  P. 
1017, 

V.  Acmonn  fob  ooMPSHSATioif. 

«S982(1)  (Colo.)  A  complaint  by  a  real  estate 
broker  against  a  landowner  to  recover  the  por- 
tion of  the  sale  price  above  the  net  amount 
the  owner  was  to  receive  if  the  owner  bad 
made  the  sale  to  the  purchase  procored  by 

elaintiff  kttd  a  complaint  for  damages  for 
reach  of  contract:— Weitbrec  t.  Morris,  163  P. 
1119. 

^=^86(1}  (Wyo.)  In  action  for  compensation  for 
negotiating  sate  of  leasehold,  evidence  held  suffi' 
dent  to  sustain  finding  that  plaintiff,  in  addi- 
tion to  law  practice,  was  engaged  in  business  of 
broker.— Hjorth  Oil  Co.  v.  Curtis,  163  P.  362. 
4=»86(5)  (Colo.)  In  an  action  for  a  broker's 
compensation,  evidence  held  not  to  show  that 
plaintiff  produced  a  purdiaier  ready,  wDling, 
and  able  to  buy  on  nie  owner's  terma— Weit- 
brec V.  MOTris,  163  P.  U19. 

«»86(8)  (Colo.)  Broker  who  agreed  to  take 
notes  for  excess  over  owner's  price,  which  rep- 
resented his  CMmnisslon,  cannot  recover  from 
the  owner,  who  refused  to  make  the  sale,  the 
full  amount  of  the  excess  without  proof  that 
the  notes  would  have  been  worth  face  value. — 
Weitbrec  t.  Morris,  163  P.  1119. 

BUILDINGS. 

See  Gorenanta,  ^ao61. 

BULK  SALES  LAW. 

See  Fraudulent  Gony^ancea,  4s»47;  Sheriffs 
and  -Constables,  «s»ll3 ;  Subrogation,  4=914. 

CANCELUTION  OF  INSTRUMENTS. 

See  Belrarmation  of  Instruments. 

CARBON  COPIES. 

See  Evidence,  «s»374. 

CARGO. 

See  Sbippinc 


CARNAL  KNOWLEDGE 

See  Rape. 

CARRIERS. 

See  Liceosea,  «s»2Q;  Railroads,  «=>274. 

I.  00XTB0I.A]n>BEO1TXJiTI0KOF 
OOMMOir  OABBIBBa. 


<A)  la  Geaeral. 

4ss»l2(l)  (Wash.)  An  order  of  the  Public  Serv- 
ice Commission  that  railroad  established  the 
same  joint  through  freight  rates  for  one  town 
as  were  enjoyed  at  other  portions  of  the  road 
being  the  removal  of  a  public  discrimination 
wa»  not  an  abuse  of  puloe  wwer.— State  t. 
Public  Service  Commission  of  Washington,  163 
P.  1148. 

^»I2(5)  (Wash.)  In  proceeding  to  review  or^ 
der  of  Public  Service  Commission  requiring  es- 
tablishment by  railroads  of  joint  through 
freight  rates,  fact  that  only  one  firm  asked  for 
the  change  held  to  support  a  finding  of  public 
necessity,  since  tbe  existence  of  a  public  neces- 
sity is  not  necessarily  determined  by  the  num- 
ber of  people  asking  for  it. — State  t.  Public 
Service  Oranmlsdon  ot  Washhigbm,  163  P. 
1143. 

^=^12(7)  (Wash.)  Evidence  held  not  to  requira 
a  finding  by  Public  Service  Commission  that  a 
proposed  order  to  establish  a  through  rate 
would  divert  freight  and  cause  one  railroad  to 
lose  a  100>mile  haul. — State  v.  Public  Service 
Commission  of  Washington,  163  P.  1143. 
«=>I3(1>  (Wash.)  If  mlUing  In  transit  privi- 
leges are  'priTileges  granted  at  optifm  of  car-* 
rier,  they  must  be  granted  witboat  wnmsful 
prejudice  to  rights  of  shippers  in  another  sec> 
tion  served  by  its  line,  and  Its  control  is  with- 
in jurisdiction  of  Public  Service  Commission, 
which  by  Ram.  Code  U>16,  |  8626-03,  ia  givea 
power  similar  to  Interstate  Commerce  Commis- 
sion.—State  V.  Public  Service  Commission  of 
Washington,  163  P.  1143. 
«=»I3(2)  (Wash.)  Evidence  held  to  sustain  a 
finding  that  a  town  was  not  properly  served 
with  milling  la  transit  privileges  by  one  ot  re- 
spondent railroads.— State  t.  Public  Serrice 
Commission  of  Washington,  163  P.  1143. 

<8=»15  (Or.)  Contracts  for  the  oae  of  a  railroad 
bridge  by  other  railroads  which  did  not  estab- 
lish a  uniform  practice  in  that  respect  are  im- 
material in  proceedings  to  determine  the  com- 
pensation to  be  paid  tor  each  use  under  a  city 
ordinance. — Oregon-Washington  R.  &  Nav.  Co. 
V.  Spokane,  P.  &  S.  Ry.  CS>.,  163  P.  989. 

A  railroad  owning  a  bridge  which  it  was  re- 
quired to  permit  otner  railroads  to  use  is  enti- 
ned  to  a  fair  share  of  the  charge  for  operation 
and  maintenance  of  the  bridge  and  of  the  inters 
est  on  the  investment,  regardleas  of  fluctiiatloika 
of  railway  traffic— Id. 

•S39|8(1)  (Wash.)  In  a  proceeding  to  review  or- 
der ot  Public  Service  Commission,  requiring 
railroads  to  establish  joint  through  freight 
rates,  where  record  does  not  show  that  order 
has  been  superseded  and  such  order  beccHues 
effective  in  20  days  by  Rem,  Code  1015,  i 
8626—81,  it  will  be  presumed  after  20  days 
that  order  has  been  complied  with,  and  such 
compliance  would  show  that  it  was  not  too 
ind^nite  to  be  enforced  as  contended.— State 
v.  Public  Service  Commission  of  Washington, 
163  F.  1143. 

H.  OABBIAGS  OF  GOODS. 
(IB)  Delar  lu  Transportation  or  Dellvory* 

«=»I04  (Okl.)  In  action  for  negligent  delay  in 
interstate  transportation  of  live  stock,  tlie  mere 
proof  of  a  schedule  adopted  by  a  carriw  and 
that  shipment  was  made  within  the  schedole  will 
not  excuse  carrier  if  there  is  evidence  of  neg- 
ligent delay  in  transportation, — Buel,  Pryor  ft 
Daniel  v.  St  Louis  &  S.  F.  By.  Oo.,  168  P.  696. 
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(F)  IrfM*  of  ov  iBtwy  to  CtooAa. 

^l37>/2  [New,  vol.  3  Key-No.  Series] 


(Kan.)  In  action  for  loss  of  and  injnry 
to  stock,  based  upon  carrier'K  negligence,  where 
Jury  find  generally  for  plaintiff,  but  specially 
find  tbat  carrier's  neKligence  consisted  in  some- 
thins  not  charged  in  petition,  it  was  court's 
doty  to  render  Judgment  for  defendant. — Parks 
T.  Atchison,  T.  &  S.  P.  Ry.  Co.,  163  P.  1066. 

m.  CARBIAGE  OF  I.IVE  STOCK. 

^2(8(3)  (Colo.)  Stipulation,  in  contract  for 
shipment  of  live  stock,  requiring  written  notice 
of  claim  for  damages  be  given  carrier  before 
stock  should  be  removed  from  destination,  as 
condition  precedent  to  recovery,  being  founded 
on  reduced  rate,  and  being  reasonabte,  could  be 
insisted  on  by  carrier,  unless  waived. — Atchi- 
son, T.  &  S.  F.  Ry.  Co.  T.  Miller,  163  P.  83fl. 
^»2I8(11)  (Colo.)  Where,  in  contract  covering 
interstate  shipment  of  live  stock,  railroad  stip- 
ulates it  shall  be  condition  to  recovery  for  dam- 
age that  shipper  give  written  notice  of  any 
claim  before  stock  shall  have  been  removed 
from  destination,  such  itlpalBtion  as  to  notioe 
cannot  be  waived,  under  Interstate  Otnnmerce 
Act.— Atchison,  T.  ft  S.  F.  By.  Co.  t.  MUIer. 
163  P.  836. 

«=s>2l9(4)  (Kan.)  Connecting  carrier  is  liable  for 
negligent  delay  in  transporting  interstate  ship- 
ment of  poultry,  where  loss  was  sustained  bfr- 
cauae  of  decrease  in  market  price,  though  bill 
of  lading  stipulated  that  carrier  was  not  bound 
to  transport  in  time  for  any  particular  market. 
—Stewart  Poultry  Co.  t.  Bne  R.  Co.,  163  P. 
44a 

«s»228(3)  (Kan.)  In  action  for  injury  to  catUe 
where  defendant's  witness  testified  tnat  bridge 
looked  dangerous,  and  tbat  he  did  not  know  how 
carrier  could  have  prevented  injury,  cross-exam- 
ination as  to  vhetner  if  company  had  a  bridge 
there  to  good  condition  there  would  have  been 
any  damage,  held  improper.— Parks  v.  Atchison, 
T.  &  S.  F.  By.  Co..  163  T.  1066. 
«s»228({9  (^an.)  1°  action  against  carrier  for 
delay  in  shipment  of  poultry  where  loss  re- 
sulted because  of  decrease  In  market  price, 
evidence  held  sufficient  to  sustain  finding  of 
carrier's  negligence. — Stewart  Poultry  Co.  v. 
Brie  R.  Co.,  163  P.  448. 

«=>230(3)  (Kan.)  An  unnecessary  delay  of  18 
hours  in  the  transportation  of  a  car  of  poultry 
over  a  line  of  railroad  warrants  submission  of 
question  of  negligence  of  carrier.— Stewart 
Poultry  Co.  v.  Erie  R.  Co.,  163  P.  448. 
«=>230(1^  (Kan.)  In  action  against  carrier  for 
damages  for  decrease  in  price  of  poultry  oc- 
casioned  by  delay  in  transportation,  measure 
of  damages  submitted  held  proper.— Stewart 
Poultry  Co.  v.  Erie  B.  Co.,  163  P.  448. 

XV.  OARRIAOE  OF  PABBENOEBS. 
<D)  PeraoBsl  IkJnrieB. 

^=>320(3)  (Kan.)  In  action  against  carrier  for 
injuries,  while  plaintiff  was  attempting  to  board 
its  train,  alleged  to  have  been  caused  by  failure 
of  aq  employ^  to  use  due  care  in  assisting  plain- 
tiff, a  cripple,  demurrw  to  evidence  held  prop- 
erly sustained.- Imel  v.  Atchison,  T.  &  S.  F. 
By.  Ca,  163  P.  807. 

(B)  CoHtrlbotorT'  IfeKllKeKee  •t  Penon  Im» 
Isred. 

«S9333(1>  (CaLApp.)  In  an  action  to  recover 
for  injuries  due  to  starting  a  street  car  before 
passenger  had  alighted,  contributory  negligence 
cannot  be  based  upon  toe  manner  in  which  pas- 
senger alidits  from  car^Hairell  t.  Fnano  Inac- 
tion CoTieS  P.  S04. 

<=s>343  (CaLApp.)  An  answer  consisting  of  a 
general  denial,  with  allegution  that  plaintiff 
was  injured  after  he  had  alighted  from  street 


ear,  does  not  put  In  Issue  contributory' negli- 
gence, it  not  being  a  plea  in  confession  and 
avoidance.— Harrell  v.  Fresno  Tractioii  Co., 
163  P.  604. 

CASE-MADE. 

See  Appeal  and  Ebror,  ^s»S6d. 

CATTLE 

See  Animals,  «s>22. 


See  CHf  ta. 


CAUSA  MORTIS. 
CAUSE  OF  ACTION. 


See  Aetitm. 


CERTIORARI. 

^ss»67:  Justices  of  the  Peace, 
;   Mnnicipal  Corporations, 


See  Gontemi 
186. 

X.  VATUBE  AlTD  OBOITIVDB. 

«s>5(l)  (OaLApp.)  ISiough  it  is  error  for  the 
superior  court  on  appeal,  even  though  it  baa 
jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  wife,  to  issue  alias  process  for 
the  husband,  living  with  the  wife,  and  to  enter 
judgment  against  her,  such  judgment  cannot 
be  annulled  by  writ  of  review ;  the  proper  rem- 
edy being  by  appeal.— McClay  v.  Sup^or  Court 
of  California  in  and  for  Los  Angeles  County, 
163  P.  68. 

4=»9  (Cal.App.)  Writ  of  certiorari  is  not  one 
of  right,  and  does  not  issue  as  of  course,  but 
only  in  sound  discretion  of  tribunal  to  which 
application  is  made. — Donovan  t.  Board  of 
Police  Com'ra  of  City  and  County  of  San  Fran- 
cisco, 163  P.  69. 

4^921  (Cal.App.)  Proceeding  by  writ  of  review 
is  correct  means  of  relief  against  void  pro- 
ceedings of  local  board  for  organiEation  of  cor- 
poration for  public  purposes  as  prescribed  by 
statute,  upon  ascertainment  of  certain  facts 
after  hearing  upon  notice  to  Interested  parties. 
—Bryant  v.  Board  of  Sup'rs  of  Orange  County, 
168  P.  841.  — e  ^. 

n.  PROoEEDnrcw  jam  bbthbmiha- 

«=94(  (CaI.App.>  Laches  may  be  asserted  as  a 
defense  to  an  application  for  certiorari.— Dono- 
van V.  Board  of  Police  Com'ra  of  City  and  Coun- 
ty of  San  Francisco,  163  P.  69. 
<g==44  (CaLApp.)  On  application  for  writ  of 
certiorari,  court  may,  in  Its  discretion,  con- 
sider evidence  without  record  In  determining 
whether  writ  should  be  issued  notwitbstanding, 
on  final  hearing,  it  is  confined  to  writ  and  re- 
turn.— Donovan  v.  Board  of  Police  Com'ra  of 
aja  and  County  ot  San  Fmndseo,  168  P.  69. 

That  d^endants  filed  a  purported  answer  tft 
a  writ  of  certiorari  does  not  deprive  the  court 
of  the  right,  iu  determining  whether  the  writ 
should  be  issued,  to  consider  evidence  outside 
the  record. — Id. 

«=»47  (Wash.)  In  action  to  restrain  unfair  com- 
petition on  ground  of  defendant's  insolvency, 
where  court  denied  injunction  and  plaintiff 
sought  writ  of  review,  he  was  entitied  to  super- 
sedeas to  preserve  status  quo,  since  otherwise 
irreparable  injury  might  result. — State  t.  Su- 
perior Court  for  King  Coonty,  168  P.  765. 
«=s>49  (Cal.App.)  Where  on  petition  for  cer- 
tiorari there  was  no  return  by  defendant,  as 
required  by  Code  Civ.  Proc.  |  lOTO,  or  an  order 
to  show  cause,  under  section  1069,  why  writ 
should  not  be  granted,  court  was  without  juris- 
diction to  determine  in  accordance  with  seetiona 
3068,  1074,  whether  defendants  exceeded  juris- 
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diction  and  recularly  pursirtd  antboiitr  confer- 
red.— ^DoDoran  v.  Board  of  Police  Com'rs  of  City 
and  County  of  .San  Francisoo,  163  P.  68. 

Required  return  or  equivalent  is  an  Indiipen- 
sable  prerequisite  to  a  final  hearing  in  certiorari. 
— Id. 

'In  certiorari,  held  that  cpart  was  without 
jurisdiction  because  of  absence  of  return,  not- 
witbstanding  defendants'  filing  of  answer,  there 
being  no  certified  copy  of  proceedings  sought  to 
be  reviewed  or  agreed  statement  of  facts  relat- 
ing thereto. — Id. 

^^50  (Cal.App.)  On  review  of  proceedinga  of 
county  board  of  supervisois  in  creating  storm 
water  district  under  St.  1009,  p.  339,  as  amend- 
ed by  St  1913,  pp.  504,  505,  clerk  of  board, 
under  Coda  Civ.  Proc.  \  IflfTO,  may  certify 
that  no  evidence  was  received,  and  though  evi- 
dence before  board  was  not  recorded,  it  should 
make  as  full  a  return  Uiereof  aa  possible,  where 
question  raises  its  jurisdiction.— Bryant  v. 
Board  of  Sup'rs  of  Orange  County.  163  P.  341. 
^^03  (Cal.App,}  An  answer  in  sense  used  with 
reference  to  ordinary  civil  proceedings  has  no 
place  in  certiorari,  but  defendant  should  make 
return,  stating  proceedings,  return  constituting, 
not  only  an  answer,  but  evidence. — Donovan  v. 
Board  of  Police  Com'rs  of  City  and  County  of 
San  Francisco,  163  P.  69. 

4=3>57  (CaLApp.)  As  final  hearing  in  certiorari 
is  upon  writ  and  the  return,  petition  upon  which 
writ  Is  issued  serves  no  function  after  issuance. 
—Donovan  v.  Board  of  Police  Com'rs  of  City 
and  County  of  San  Francisco.  163  P.  68. 
^=»68  (Gal.App.)  The  weight  of  the  evidence  in 
any  given  case  is  never  rightfully  reviewed  on 
certiorari. — Donovan  v.  Board  of  Police  Com'rs 
^  City  and  County  of  San  Francisco,  163  P. 

«=>70(4)  (CaLApp.)  In  view  <tf  Code  Oiv.  Proc. 
1 1077,  Jteid  that  a  judgment  in  certiorari  would 
be  treated  as  a  dismissal  of  petition,  and  not 
final  determination  on  merits,  the  judgment  roll 
showing  neither  return  nor  writ.— Donovan  t. 
Board  of  Police  Com'rs  of  City  and  CoQUtj  of 
San  Francisco,  163  P.  69. 

«  CHALLENGE. 

See  Jury,  «s»136. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

•See  Mandamus,  fr'.Jll. 

CHARACTER. 

See  Criminal  Law,  «s»376 ;  Witnesses.  «s^48. 

CHARGE 

By  carriers,  see  Carriers,  ♦■»12. 

"  ^ —  see  C  ■  ■  -  - 

-296. 

CHEAT, 

See  False  Pretenses;  Fraud. 

CHILDREN. 

See  Adoption:  Bastards;  Descent  and  IHstribn- 
tion,  ^326:  Infants;  Municipal  Corpora- 
tions, ^705,  706;  Street  Bailroadi,  «=s>U4. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

8e«  Appeal  and  Brror,  «s»405;  Pneem, 

CITIES. 

See  Municipal  Oorporationa. 


To  jnry,  see  Criminal  Law,  «=d770-828:  Trial, 


CHATTEL  MORTGAGES. 

I.  BEQUtSITES  AND  VAUDITT. 
(0>  Bxeeutlom  Mid  Dellverr* 

<&=»57  (OkL)  Under  Bev.  Laws  1910,  |  4086. 
chattel  mortgage  not  acknowledged  and  signed 
by  only  one  witness  cannot  be  admitted  to  rec- 
ord, and  if  recorded  is  not,  under  section  4031. 
constructive  notice,  and  is  void  as  against  mort- 
gagor's creditoia.— Qoarantee  State  Bank  v. 
Moore,  168  P.  272. 

n.  raaa,  beoobdiho,  jam  bbo- 

XSTBATIOir. 
(A)  Orlstnal. 

^s»89  (Idaho)  Where  mortgage  of  personal 
property  was  duly  executed  and  recorded  so  aa 
to  create  lien  under  Comp.  Laws  Ctab  1907,  f 
150,  and  the  property  is  removed  into  this  state 
without  mortgagee's  knowledge  a  purchaser 
herein  without  notice,  by  reason  of  comity,  takes 
title  subject  to  mortgage,  although  not  recorded 
in  this  stats.— Smith  v.  Consolidated  Wagon  & 
Machine  Co..  163  P.  609. 

®=>89  (Idaho)  Wbwe  personal  propo^  altn- 
ated  in  a  foreign  state  is  iocumbereo  by  a 
chattel  mortgage  duly  executed  and  recorded, 
and  is  thereafter  with  consent  of  mortgagee, 
removed  into  Idaho,  a  purchaser  without 
knowledge  of  the  lien  takes  title  free  &om  tfce 
lien.— Moore  t.  Keystone  Drills  Co..  163  P. 
1114. 

VI.  ASSIGNMENT  OF  MOBTOAOE  OB 
DEBT. 

«=»203  (Or.)  The  assignment  of  notes  and  the 
actual  manual  transfer  of  tbe  chattel  mortgage 
securing  them  carried  the  right  to  have  the 
mortgage  foreclosed.— Clarinda  Trust  &  Sav- 
ings Bank  T.  Doty,  163  P.  418. 

Vm.  PATMENT  OB  PEBFOBMANOE 
OE  CONDITION,  BELEA8B,  AND 
SATISFACTION. 

^>235^  (Okl.)  A  note  executed  for  a  balance 
due  upon  a  previous  debt  or  demand  is  not  an 
eztloguishment  of  a  chattel  mortgage  giveo  to 
secure  the  demand,  and  will  not  bar  replevin  for 
possession  of  the  property  described  in  nwrtgaga 
after  maturi^  of  note.— State  v.  Lonewolf,  163 
P.  532. 

IX.  FOBEOIiOSUBE. 

^s>284  (Okl.)  In  suit  on  note  and  to  foreclose 
diattel  mortsiage,  petition  in'  intervention,  alleg- 
ing that  mortgagor  delivered  to  intervener  notes 
secured  by  his  chattel  mortgage  duly  acknowl- 
edged and  recorded,  and  asldng  to  have  its  lien 
declared  superior  to  plainjlff*s,  stated  a  cause  of 
action,  where  the  mortgage  set  up  by  plaintilF 
was  void  on  its  Cice  aa  to  . intervmer.— Guaran- 
tee SUte  Bank  v.  M«ore,  163  P.  272. 

CITIZENS. 

See  ConatituticHial  Iaw,  «s»211-^41  :  Fish, 
«S)7;  Indians,  ^29,  31. 

9=93  (CaL)  Ordinarily,  .persons  residing  in  the 
United  States  are  subject  ta  its  jurisdlea<nL  and 
if  born  therein  are  citisens.— Andersoa  t.  Hatii- 
ews^  168  P.  002. 

CIVIL  RIGHTS. 

Bee  Oonatltntional  Law,  «s»211-241. 

CLAIM  AND  DEUVERY. 

See  Replevin. 

CLAIMS. 

See  BzecutwB  and  Admtniatratiffs,  4B;ritO&>S88; 
Mechanic^  Ueni.  «»157;  States,  4b168- 
184. 
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COLLATERAL  AGREEMENT. 

See  SivleDce.  «a»441,  444. 

COLLATERAL  ATTACK. 

See  Eminent  DodmIh,  ^242;  Judsment,  « 
475-OOC 

COLOR  OF  TITLE. 

See  Advene  Poesesaion. 

COMBINATIONS. 

Bee  OoiiBptracy. 

COMITY. 

See  Courts,  «=a511. 

COMMERCE. 

See  Guxien;  Shipping. 
L  POWBB  TO  BBOIIUTB  IH  OBH- 


«=98(6)  (Colo.)  Under  Const  TT.  S.  art  6,  mak- 
ing federal  lawe  supreme,  tbe  federal  Employ- 
ers Liability  Act  golems  a  railroad's  liability 
for  death  of  a  servant  engaged  in  Interstate 
commerce,  althpngh  Mills'  Ann.  St.  1012,  IS 
2181-2183,  also  gives  a  right  of  action.— Den- 
ver St  R.  Q.  R;  Co.  V.  Wilson,  163  P.  857. 

Although  pleadingB  In  action  against  railroad 
for  'Wrongful  death  of  employ^  did  not  bring 
case  within  federal  Employers'  Liability  Act, 
but  evidence  admitted  without  objection  did,  de- 
fendant had  not  waived  its  right  to  object  that 
plaintiff  coald  not  maintain  tbe  action  under 
state  statute. — Id. 

^=»8(11)  (Kan.)  Ordinance  reguladng  transpor- 
tation m  intoxicating  liquors  for  legal  puiposes 
and  prohibiting  such  transportation  for  illegal 
purposes  is  net  .an  unlawful  regulation  of  in- 
terstate commerce,  since  under  WebbrKenjon 
Act  there  is  no  interstate  commerce  in  Intozicat' 
ing  liquors  except  as  law  of  state  mu  reeogniae 
legality  of  sale  or  transportation.— Kansas  Ci^ 
T.  Jordan,  163  P.  188. 

Ordinance  regulating  transportation  of  in- 
toxicating liquors  is  "law  of  state"  within 
Const.  UT  S.  Amend.  14,  and  of  Webt>-Kenyon 
Act  abolishing  interstate  commerce  in 
intoxicating  Uquors,  except  as  law  of  state 
recognizes  legality  of  sale  or  transportation.— Id. 
«=»8(12)  (Colo.)  Interstate  shipment  of  live 
stock  is  governed  exclusively  by  federal  legisla- 
tion and  decisions  thereon.— Atcbisop,  T.  &  S. 
F.  By.  Co.  T.  Miller,  163  P.  836. 
^s>8(12)  (Colo.)  An  interstate  shipment  of  .live 
stock  is  controlled  by  the  acts  of  Congress  in 
relation  tliereto,  where  the  subject  has  been 
covered.— Colorado  &  8.  Ry,  Co.  t.  Blnncik,  163 
P.  840. 

.  <8=>8(17)  (Mont.)  An  attempted  enticement  of  a 
girl  completed  before  interstate  transportation 
was  commenced  is ,  intrastate  commerce,  not 
within  purview  of  ttie  Mann  Act  and  therefore 
puoishaDle  by  the  Doulan  Act  (liswa  1911r  & 
1).-State  T.  Beed,  168  P.  477.  " 

ZI.  ST7BJ£OTS  OF  ItE01JI.ATI0N. 

^9(8  (Cal.)  The  general  power  of  the  federal 
government  to  control  navigable  waters  is  found 
in  the  constitutional  grant  to  regulate  commerce, 
and  state  control  is  only  secondary  to  such  au- 
thoritv.— Gray  v.  Heclaination  IHst.  No.  1500, 
163  P.  1024 ;  Proper  t.  Same,  Id.  1037. 

'  4=927(6)  (Colo.)  Where  an  employ^  wrecker  or 
car  repairer  of  a  railroad  engaged  in  both  intra 

*  and  inter  state  commerce  was  killed  while  clear- 
ing a  wreck  to  allow  both  local  and  interstate 
traffic  to  proceed,  the  deceased's  work  constitut- 

-  ed  interstate  commerce,  making  tbe  federal  Bm- 


ployars'  IJADItr  Act  apblScable.— Denver  &  B. 
a.  B.  Co.  V.  WUon,  leSrB.  867. 

m.  MEANS  AND  METHODS  OF  BEG- 
VliATIOir. 

4=»74  (Or.)  A  telegraph  company  engaged  In 
interstate  commerce  mav  nevertbeless  be  taxed 
on  its  municipal  francnise  to  mahitain  lines 
along  a  city's  streets.— Western  Union  Tele- 
graph Go.  T.  Hnrlburt,  168  P.  1170. 
<8=380  (Cal.)  Workmen's  Compensation  Act, 
giving  seamen,  rigfat  to  compensation,  is  not  an 
unwarranted  interference  with  foreign  com- 
merce.—North  -Pacific  S.  S.  Co.  V.  Indnatrlal 
Acc.  GommiBidon  of  California.  168  P.  198. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  MERCHANTS. 

See  B^ustois. 

COMMISSIONS. 

See  Brokers.  «=»S0-86;  Principal  and.  Agentr 
^981,  89. 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Pnblie  Serrice  CommissionB, 

COMMON  CARRIERS. 

See  Oairiera. 

COMMON  LAW. 

See  Actiim,  «s»S2:  Admiralt7- 

COMMON-LAW  DEFENSES. 

See  Master  and  Servant,  4=93(Rt.  ~ 

COMMON  SCHOOLS. 

See  St^oob  and  School  Districts. 

COMPENSATION. 

See  Animals,  «s>2&;  Attorney  and  Cli«it,  «=> 
166;  Brokers,  •S9>50-86;  Corporations,  «=> 
SOS;  Eminent  Domain,  «B»6&-141, 208:  Judg- 
es, «=922;  Master  and  Servant,  «s>80,  3W. 
888;  Mortgues,  «S3603;  Monidpal  Corpo- 
rations, ^1^;  Officers,  4=>8St  100  ■  Princi- 
pal and  Agent,  ^»81,  80. 

COMPETENCY. 

See  Criminal  Law,  «so896:  Bvldenee,  «aBB36L 
Jury,  «E98e;  Wltnesaea,  «3»40,  126,  140, 
168. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSltlONS  WITH  CREDITORS. 

See  Compromise  and  Settiement 

COMPROMISE  AND  SETTLEMENT. 

See  Contracts,  9b>68;  Payment 

«=»6f4)  (Or.)  The  parties  bona  fide  considering 
a  claim  between  them  doubtful,  its  compromise 
cannot  be  attacked  on  the  ^und  of  iuvalidity 
of  the  claim.— John  Wilson  BsUte  Go.  T.  Dam- 
meier  Inr.  Co.,  163  P.  690. 

COMPUTATION. 

See  Interest;  limitation  of  Actions,  ^=966- 
127;  Time. 
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CONCLUSIVENESS. 

See  Arbitration  and  Avard,  «sa82. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Eecrowi. 

CONFESSION. 

See  GximlQal  Law.  «=»517-^8. 

CONFIRMATION. 

See  Mnnldpal  Gorporadone,  ^49B,  DOS. 

CONFLICT  OF  LAWS. 

See  Bastards,  ^»96-106;  Master  and  Servant, 

CONNECTING  CARRIERS. 

See  Oarriers,  «=»219. 

CONSIDERATION. 

See  Bills  and  Notes.  «=>92,  94 ;  Contracts, 
68,  137,  138:    Compromise  and  Settlement; 
Deeds.  «B3l7;  Husband  and  Wife,  ^183. 

CONSIGNMENT. 

See  Factors. 

CONSOLIDATION. 

See  Action.  «=s>S7. 

CONSPIRACY. 

X.  tliVlL  T.TAWTT.i'rr, 

(A)  Aeta  CoMtltntlnv  ConMplraoy  ud  1.1- 
abllltr  Tkerefor. 

e=>\  (Moot.)  A  combination  to  do  a  lawful 
thing  b;  lawful  means  Is  not  conspiracy  regard- 
less of  the  numbers  iDTcdved.— Kmpire  Theater 
Co.  V.  Cloke,  163  P.  107. 
«=»8  (Mont.)  Labor  anions  may  publish  and 
pursue  a  peaceable  boycott  against  any  person 
or  enterprise  deemed  by  them  to  l>e  unfriend' 
ly,  and  a  combination  of  such  unions  or  their 
members  for  that  parpoee  cannot  be  deemed  a 
conspiracy —Empire  Theater  Co.  t.  Oloke,  163 
P.  107.  , 

Every  person  has  the  right  dngly  and  In  com- 
bination with  others  to  deal  or  refuse  to  deal 
with  whom  be  chooses,  and  to  regard  as  un- 
friendly all  who,  with  or  without  justification 
refuse  to  cooperate  or  sympathise. — ^Id. 

CONSTABLES. 

See  Sheriffs  and  (Donstables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  Telatlns  to  particular 

subjects,  see  also  the  various  specific  topics. 
Special  and  local  laws,  see  Statutes,  4=a94-97. 


n.  OONSTRVOnOlf,  opebatioh. 
Am  fiNFOBGEMEIiT  OF  CON- 

BTrrvnanAL  provzuoxts. 

«=»U  (Mont.)  It  is  to  be  supposed  that  dele- 
gates to  frame  a  Constitution  had  the  wisdom 
to  adapt  their  language  to  future  as  well  as 
existing  emergencies  and  to  permit  the  ex- 
pansion of  the  words  used  to  other  relations 
and  circumstances,  wbich  an  improved  state  of 
society  mi^t  produce.— State  t.  Keating,  163 
P.  1156. 

^»20  (Mont.)  A  court  is  not  bound  by  a  leg* 
islative  construction  of  tbe  Constitntiink,  but 


such  constractioB,  loar  abqiiieeeed  fii^  fa  entitled 
to  respectful  consideration.— HcClintock  t.  Citj 
of  Great  Falls.  163  P.  00. 

«=948  (Mont)  Where  statutes  are  assailed  as 
unconstitutional,  tbe  question  is  not  whether 
it  is  possible  to  condemn,  but  whether  it  is  pos- 
sible to  uphold,  and  a  statute  will  not  be  de- 
clared unconatitntloaal  unless  its  nullity  Is  plac- 
ed, in  the  cDurtfa  ^nchment  beyond  reasonable 
doubt— State  t.  Keating,  108  P.  11S0. 

in.  DmBiBunoN  of  ootebh- 

MENTAI.  FOWX&S  AMD 
FVNCTIOIfS. 

fA)  Lavlalattve    Powera    mmS.  Dalesatlom 

Thereof* 

€=»90  (Kan.)  The  Legislature  has  no  inherent 
power,  but  only  such  as  it  derives  from  tbe 
people  tbroush  tbe  Constitntint.— State  t. 
Knapp,  168  P.  181. 

(B)  JudlcUtl  Powers  amA  ITnaetlOBa. 

«sd70<1)  (Mont.)  Where   tbe   Legislature  tiaa 

conferred  general  power  upon  a  body,  with  the 
exception  of  express  limitations,  tiie  court 
should  not  impose  other  restrictions.— State  t. 
District  Court  of  First  Judicial  Dist.  in  and  for 
Lewis  and  Clark  County,  163  P.  115. 

<@=970(3)  (Wash.)  Legislature  must  decide  all 
qu»tions  of  state  policy  as  to  levying  taxes  and 
as  to  apportioning  same  and  jumdal  tribunals 
have  no  concern  with  sacb  policy  except  to  eee 
that  constitutional  limitations  are  oMerred* — 
State  T.  Clausen,  163  P.  744. 

(C>  BlxeeatlTe  Pewera  and  FfiBollona. 

«S980(4)  (Colo.)  Lews  1003.  p.  Sll,  concmiiiie 
registration  of  land  titles,  section  40  of  wbich 
provides  for  reference  to  court  of  all  disputed 
questions,  etc.,  is  not  violative  of  Const  art  3* 
as  conferring  Judicial  powers  on  registrar.— 
White  V.  Ainswortii,  163  P.  950, 

IV.  FOZJCE  POWEB  III  OEKEBAX. 

4=s>8l  (Cai.)  Police  power,  In  its  final  analyris, 
is  tbe  power  to  govern. — Gray  v.  Reclamation 
Dist.  No.  1500,  163  P.  1024 ;  Proper  v.  Same, 
Id.  1037. 

Uncompensated  snbmisslon  of  property  own- 
ers is  exacted  hi  exercise  of  i>olice  power.— Id. 

«s»8f  (CalApp.)  With  regard  to  employments, 
occupations,  or  amusements  not  of  such  a  char- 
acter as  to  be  in  themselves  commonly  objec- 
tionable, the  arm  of  the  police  power  may  be 
extended  only  to  regulate,  and  not  prohibit,  and 
the  regulation  must  be  reasonable.— Ex  parte 
Wisoer,  163  P.  868;  Bx  parte  Messenbomer, 
Id.  869. 

TZ.  TESTED  RIOHTB. 

«=>92  (CsL)  Where  a  rule  of  property  has 
grown  up  on  principle  of  stare  decisis,  it  may 
be  abrogated,  as  it  is  not  a  vested  right— Gray 
T.  Reclamation  Dist  No.  1600,  163  P.  1024; 
Proper  v.  Sam^  Id.  1037. 

VH.  OBUGATIOH  OF  OONTBAOTS. 

CO)  CoBtraota  of  iMdlvldaals  PrlvM* 
OorporatioMS. 

«S3I54(1)  (Cal.)  Exercise  of  police  power  is 
neither  abridged  nor  delayed  by  existing  con- 
tracts.—Ez  parte  Barmore,  163  P.  Ga 

iz.  FRiviuBOEB  OR  nannnTi£% 

AND  OI.AS8  I£GISUtTION. 

«s»205(7)  (Wash.)  Laws  1017,  c.  B,  imposing  on 
Pierce  county  indebtedness  of  92,000,000  to  se- 
cure, by  condemnation  or  otherwise,  land  for 
federal  mobilisation  station,  held  not  violative 
of  Const  art  2,  i  28.  subdlv.  0,  prohibiting  Leg- 
islature from  .enacting  special  laws  grai^ug  cor- 
porate powera  or  priTilegea.— State  t.  dansen, 
163  P.  744. 
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X.  EauAi.  ntoTEOTion  OF  UIWS. 

ft=*2ll  (Wash.)  E^ual  protection  clauses  of 
Const  U.  S.  Amend.  14  and  of  the  atate  Con- 
stitution held  not  to  orevent  the  state  from 
classifying  subjects  of  i^slation,  but  onl;  tx> 
prevent  arbitrary  and  unreasonable  classifica- 
tion.—Allen  T.  City  of  Bellingham,  163  P.  18. 

A  mmiiciptl  ordiaance  ioea  not  deay  eaaal 
piDtectioD  under  state  Constitution,  though  it 
subdivided  seoeral  classes,  when  it  operates 
alike  on  all  classes  sltnUartj'  situated,  and  there 
is  a  reasonable  basis  for  making  the  cUatlnctios. 
—Id. 

<5=»227  (CaLApp.)  While  Fourteenth  Amend- 
ment of  federal  Constitution  does  not  regulate 
compensation  to  be  paid,  it  prohibits  city  in  con- 
demnation proceeflings  from  denying  party  equal 

Srotection  of  laws.— City  of  Los  Angles  v. 
lien,  163  P.  697. 
^^241  (Wash.)  A  municipal  ordinance  regulat- 
ing the  business  of  operating  jitney  busses  is 
not  violative  of  the  equal  protection  clauses  of 
Const.  U.  8.  Am«id.  14  and  of  the  state  Gon- 
stitDtion,  though  there  are  no  similar  regula- 
tions  applicable  to  other  c<Hnmon  carriers. — 
Allen  T.  City  of  BelUQjcham,  163  P.  18. 

That  a  jitney  has  ordinance  prescribed  penal- 
ties for  its  violatkHi  without  nke  praalties  ba- 
ins made  applicable  to  other  common  ourlsis 
Md  not  to  invalidate  It- Id. 

XI.  DUE  PBO0E8S  OF  X.AW. 

«=>25l  (Cal-App.)  Fifth  Amendment  of  Consti- 
tution of  United  States  iM  restrictive  of  powers 
of  federal  government  only,  and  is  not  applica- 
ble to  stBte.^City  of  Los  Angeles  t.  AUen,  168 
P.  697. 

«S3280  (Ca].Al)p.)  While  Fourteenth  Amend- 
ment of  federal  Constitution  does  not  regulate 
compensation  to  be  paid,  it  prohibits  city  in 
condemnation  proceedingB  from  depriving  per- 
son of  property  without  due  process  of  law. — 
City  of  Los  Angeles  v.  Allen,  163  P.  697, 
<8=>298(2)  (Wash.)  An  order  of  the  Public  Serv- 
ice Commission  for  the  establishment  by  a  rail- 
road of  the  same  joint  through  freight  rates  for 
one  town  as  were  enjoyed  at  otlier  portions  of 
road  did  not  take  property  without  due  course 
of  Law.— State  v.  Public  Service  Commiarion  of 
Washington,  163  P.  1143. 
«=9309(1)  (Colo.)  Where  pla^ntifb*  ancestor 
died  before  service  of  notice  by  publication  up- 
on her  by  name  in  a  suit  under  Laws  1908,  p. 
311,  to  register  title  to  land,  summons  served 
npon  plaintiffs  nnder  designation  of  "all  other 
persons  or  parties  unknown,"  etc.,  constitutes 
due  process  of  law.— White  v.  Alnsworth,  183 
P.  959. 

<=»3t5  (Colo.)  Laws  1903,  p.  311,  concerning 
registration  of  land  titles,  u  not  violative  of 
Const  art  2,  I  25.  or  the  Fourteenth  Amend- 
ment to  the  federal  Constitntion,  on  ground 
that  it  takes  property  without  due  process  of 
law,  because  section  28  only  allows  90  days  in 
which  to  vacate  judgment.— White  v.  Ainsworth, 
163  P  868 

CONSTRUCTION. 

See  Bonds,  <8=950;  Constitutional  Law,  ®=3l4~ 
48 ;  Contracts,  «=>147,  176 :  Covenants.  «=> 
21-51;  Criminal  Law.  «=>822;  Deeds, 
83,  112;  Mines  and  Minerals,  «=>73i4,  79; 
Mortgages,  «=>137 ;  Pleading,  «=>34;  Sales, 
€=377,  87;  Statutes,  «=>181-22C ;  Trial.  «=» 
296;  Trusts,  «=sl32;  WiUs,  «=>488-561. 

CONTEMPT. 

See  Divorce,  <S=>209. 

n.  FOWER  TO  PUKISH.  AMD  FBO- 
CEEDIM6B  THEBEFOR. 

«=>30  (Cal.App,)  Every  court  has  a  right  to 
compel  litigants  and  attorneys  to  conduct  them- 


selvM  decorously,  aud  may  coerce  Boch  conduct 
on  proper  oceasions,— Platnauer  v.  Superior 
Ourt  in  and  for  Sacramento  County,  163  P. 
237. 

<&=>63(1)  (Ca!.App.)  Court's  order,  adjudging 
attorney  In  contempt  for  respectfully  seeking  to 
be  heard  after  refusal  of  the  court  to  permit 
him  any  active  participation  in  the  trial,  held 
void  us  beyond  court^s  Jnrisdietion.— Platnauer 
V.  Superior  Court  fu  and  for  Sacramento  Coun- 
ty, 168  P.  237. 

^=>64  (Cal.App.)  A  continuing  order  of  im- 
prisonment conditional  upon  a  compliance  wltil 
the  direction  of  the  court  can  (mly  be  lawfully 
entered  where  it  appears  that  it  is  within  the 
power  of  the  party  to  comply  with  the  court's 
mandate,  and  that  b«  willfully  refusss  to  do  so. 
—Ex  parte  Saul,  168  P.  000. 
«=>66(2)  (Cal.)  Code  Civ.  Proc.  S  1210,  as 
amended,  did  not  change  the  law  as  to  the  right 
of  appeal  from  a  jodgmrat  of  contempt  for  re* 
entering  land  from  wbicb  one  has  been  ejected, 
nor  grant  any  rigtit  ot  appeal  in  sndi  matter^ 
Bond  V.  Snpmor  Court  ck  Alameda  County,  168 
P.  496. 

«»>67  (C!al.App.)  Where  all  facts  upop  whidi 
petitioner  was  adjudged  guilty  of  contempt  are 
certified  upon  certiorari,  toe  question  of  whether 
the  judgment  announced  and  that  entered  were 
the  same  held,  unnecessary  to  d^teton. — Plat- 
nauer V.  Superior  Court  in  and  for  Sacramento 
County,  163  P.  287. 

The  <>>urt  of  Appeak  up<Ki  certiorari  may  re- 
view facts  upon  which  lower  court  adjudged  pe- 
tioner  guilty  of  contempt,  and  may  annul  such 
judgment.— Id. 

Mere  presumptitms  and  intendments  ere  not 
to  be  indulged  on  certiorari  In  support  nf  judg- 
ment in  contempt,  although  evidence  dehors 
the  record  may  not  be  considered.— Id. 

Where  it  appeared  that  court  passed  without 
further  notice  attorney's  Improper  conduct  bat 
later  adjudged  Um  In  contempt  for  other  con- 
duct, such  former  conduct  will  not  be  consid- 
ered on  certiorari,  altbbogh  set  up  in  court's  en- 
tered jnd(ment.T-Id. 

m.  PUNISHBCENT. 

e=»BO  (CaLApp.)  No  court  has  the  right  to  ar- 
bitrarily force  a  licensed  attorney,  regularly  em- 
ployed, to  retire  &om  active  participation  in 
the  ease,  even  as  punishment  for  coatumacioas 
conduct— Platnauer  t.  Superior  Court  in  and 
for  Sacramento  County,  IvS  P.  287. 

CONTEST. 

See  EHections,  4s»27&-806. 

CONTINUANCE. 

See  Criminal  Iaw,  «s»686-608. 

CONTRACTS. 

See  Account  Stated;  Action,  ®=^;  Assign- 
ments' Bills  and  Notes;  Bonds;  Carriers, 
€=»218;  CTbattel  Mortgages;  Compromise  and 
SetUement;  Constitutional  Law,  ®=^154 ; 
Corporations,<8=»448,  479;  Counties,  «=»123; 
Covenants;  Depositories;  Evidence,  <S=»417-- 
461 ;  Exchange  of  Property  ;  Frauds.  Statute 
of;  Highways,  ^»113;  Indemnity;  Insur- 
ance: Interest;  Limitation  of  Actions, 
28;  Master  and  Servant  ^=»3;  Mechanics' 
Liens;  Money  Received*  Mortgages;  Munici- 
pal Corporations,  ®=>347-374;  Partnership; 
Payment:  Principal  and  Agent,  <S=>81*  Prin- 
clpid  and  Surety;  Reformation  of  Instru- 
ments; Sales;  Schools  and  School  Districts, 
®=>81;  Shipping;  Specific  Performance; 
Stipulations;  Subrogation;  Vendor  and  Pur- 
chaser:  Waters  and  Water  Courses.  4b9>1G8, 
284;  WillB,  ^  I  SO  68. 
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I.  BEQUIfllTES  AND  VAUDITT. 
(B)   Parties,  Propoasla*   Mid  Aeeeptanae. 

^=»I8  (Kan.)  Letter  of  committee  of  railroad 
held  to  amount  to  such  an  offer  to  deliver  rail- 
road's notes  in  settlement  of  an  unpaid  subscrip- 
tion to  stock  of  another  corporation  in  its  pos- 
sessiou  as  ou  acceptance  coDstituted  a  contract. 
—Wichita  Union  Terminal  Ry.  Co.  t.  Kansas 
City,  M.  &  O.  R  Co..  163  P.  1067. 

«E»I9  (Kan.)  Letter  from  railroad  in  posaes- 
rion  terminal  company's  stock  Md  not  to 
amount  to  withdrawal  ot  offer  to  deliver  rail- 
road's notes  In  settlement  of  unpaid  Bubecrip- 
tion,  its  right  Jto  vote  the  stock  and  to  dividends 
famishing  sufficient  consideration  for  the  con- 
tract—Wichita Union  Terminal  I^.  Ca  v.  Kan- 
sas aty.  M.  &  O.  B.  Co.,  168  P.  1067. 

CD)  OoMslderatloa. 

9s»68  (Colo.)  Where  contract  between  owner  of 
land  and  an  irrigation  company  for  grant  of  a 
right  of  way  and  furoiabin;  of  water  was  set- 
tlement of  a  long  controversy  between  parties 
who  acted  ih  ^ood  faith,  such  settlement  con- 
stituted sufficient  oonsideration. — Consolidated 
Juchem  Ditch  &  Beservoir  Co.  v.  Old,  163  P. 
78. 

(F)  liAcaUtr        Object  aad  of  C^iuMav- 

atlon. 

^»137(2)  (Cal.)  An  Insolvent  corporation's  as- 
signment  of  a  note  for  collection  and  distribu- 
tion of  proceeds  among  certain  atockholden 
gives  the  aosignee  a  valid  right  of  action  there- 
on, since  the  invalid  portion  regarding  distribu- 
tion among  the  stockholders  is  separable. — 
Hedges  V.  Frink,  163  P.  884. 

Both  at  common  law  and  under  the  direct 
provisions  of  Civ,  Code,  |  1599,  a  contract  hav- 
mg  both  l^cal  and  illegm  objects  is  void  only 
as  to  the  latter.— Id. 

«»I38(4>  (Cal.)  A  stockholder  joining  In  a 
contract  to  secure  distribution  of  a  corpora- 
tion's assets  among  certain  stockholders  Is  not 
estopped  to  attack  contract's  validity.— Hedges 
V.  ^nk.  laS  P.  884. 

n.  OONSTRUOTIOMAHI)  OPEaATIOM. 
(A)  G«Berml  Rnlea  of  Const  ruction. 

9=>  1 47(3)  (Or.)  In  construing  contracts,  the  6b- 
ject  le  to  arrive  at  the  Intention  of  the  parties 
aa  expressed  in  the  entire  instrument— Corvallis 
&  A.  R.  R.  Ca  T.  Portland,  B.  ft  E.  By.  Co., 
163  P.  1173 

«=>I76(1)  (Wash.)  In  all  matters  involving 
contractB  between  private  litigants,  it  Is  prov- 
ince of  courts  to  ascertain  terms  of  contract 
and  to  enforce  it.— HcQarry  t,  Superior  Port- 
land Cement  Co.,  163  P.  028. 

PERFOBMANOE  OB  BBEACH. 

^=>284(4)  (Idaho)  Railroad  construction  con- 
tract, giving  chief  engineer  right  to  decide  ques- 
tions aa  to  work  and  meaning  of  specifications, 
whose  decisions  should  be  binding  on  parties, 
without  more,  did  not  make  engineer's  estimates 
of  quantities  finally  binding  upon  parties.— Ma- 
ney  v.  Idaho  Const.  Co.,  163  P,  2977 

Contract  for  railroad  construction,  providing 
that  subcontractor  should  be  paid  according  to 
chief  engineer's  estimate  sheet,  did  not  make 
BQch  estimates  final  and  conduaive  npon  parties 
to  contract.— Id. 

«»289  (CaLApp.)  Where  a  building  is  com- 
pleted parsnant  t»  contract  an  architect's  cer- 
tificate may  not  be  rightfully  refused,  and  the 
contractor  may  recover  a  balance  due  him  with- 
out presenting  it.— Kling  v.  Bucher,  163  P.  871. 

4=>290  (Cal.App.)  A  property  owner  waived 

f presentation  of  an  architect's  certificate  for  the 
ast  installment  due  building  contractors  by 
paying  all  previous  installments  without  such 
certifleate8.-KUst  v.  Bncher,  163  P.  871. 
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4^322(2)  (Idaho)  In  action  for  amount  dne  on- 
der  railroad  construction  contract,  not  making 
engineer's  estimates  conclusive  upon  the  parties, 
evidence  as  to  errors  and  mistakes  in  such  es- 
timates was  admissible,  without  reference  to  en- 

flneer's  bad  faith.— Money  v.  Idaho  Const  Co., 
63  P.  297. 

VX.  AOnOHB  FOB  BREACH. 

*=>335<2)  (CaLApp.)  A  complaint  on  an  ex- 
press contract,  wliicn  alleged  that  defendant  re- 
fused to  permit  part  of  the  work  to  be  done, 
but  did  not  oUege  the  reasonable  value  of  the 
work  done  by  plaintiff,  is  insufficient— Leatheu- 
ser  V.  Silent  163  P.  ZSi. 

«s»346(l)  (CaL)  In  action  for  breach  of  con- 
tract to  plant  irrigate,  and  cultivate  trees,  fail- 
are  to  perform,  nonexistence  of  or  defects  in 
Bnbject-matter,  and  mistake  held  matters  of  de- 
fense, not  available,  where  not  set  up  in  an- 
swer.— Eucalyptus  Growers'  Ass'n  v.  Orange 
County  Nursery  &  Land  Co.,  163  P.  45. 
«s>343  (N.M.)  In  aoit  for  breach  of  ctmbract 
for  personal  swvioea,  where  employer  alleces 
that  plaintiff  was  otherwise  emi^yed  durutg 
term  of  original  contract,  or  coold  have  secured 
su<Hi  employment  the  burden  is  upon  defendant 
'to  prove  such  facts.— Spencer  r.  Qroas  Kelly  A 
Co.,  163  P.  1067. 

CONTRADICTION. 

See  Witneuea.  ^9397,  4/00,  4061 

CONTRIBUTION. 

See  Principal  and  Surety,  4s>194,  200. 

CONTRIBUTORY  NEGUGENCE. 

See  Negligence,  <=s>66. 

CONVERSION. 

See  T^ver  and  Ccmverdon. 

CONVEYANCES. 

See  Assignments;  Ghattd  Mortgagea;  Deeds; 
Fraudtdent  Oimveyancea;  Hnnond  and  Wife^ 
«s»14;  Mines  and  Minerals,  «=»63;  Mort- 
gagee. 

CORPORATIONS. 

See  Banks  and  Banking,  «s»47,  49,  101.  134; 
Carriers;  Counties;  False  I^vtenses,  <=>20. 
26^  Frandiises;  Municipal  Coiporaticms ; 
Principal  and  Surety,  ^=>62;  PubOc  Service 
Commissions:  Quo  Warranto;  Railroads.  ift=> 
33;  Specific  Performance,  «=>70;  Street  RaU- 
roads ;  Taxation,  «=9l21-16S ;  Waters  and 
Water  Conrses,  «=>183^-254. 

L  INOORPORATIOIf  AHD  OXOAlf- 

IZATION. 

«=»28(1)  (Colo.)  To  constitute  a  de  facto  cor- 
poration  tiiere  must  be  either  diarter  or  law 
authorizing  Ita  creation  with  an  attempt  in 
good  faith  to  comply  tikerewlth  and  an  attempt 

to  exercise  corporate  powers.— Fisher  v.  Pio- 
neer Const.  Co.,  163  P.  861. 
4=328(2)  (Golo.j  Where  quo  warranto  proceed- 
ings were  pending  but  not  yet  decided,  the  de> 
fendant,  having  attempted  in  good  faith  to  com- 
ply wiui  statutory  provisions  for  its  creation, 
continued  a  de  facto  corporation  until  finail  de- 
asion.— Fisher  v.  Pioneer  Const.  Co-  163  P. 
861. 

H.  OORFOBATE  EXISTENCE  AND 
FRANCHI8E. 

«=s>3l  (Or.)  A  "franchise"  fa  a  right  or  privi- 
lege granted  to  a  person  or  corporation  by  the 
government,  or  a  state,  ^ther  directly  or  in- 
directly, the  right  to  be  a  corporation  being 
known  as  a  primary  franchise;  and  the  riidit 
ocmf erred  <m  the  corporation  to  transact  a  par- 
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tlcular  basinoM  bdnr  known  u  ft  nomdary 
franchiM.— Western  UnioD  TeL^nph  Go.  T. 

Huriburt,  183  P.  1170. 

XV.  GAPrrAi.,  STOCK.  AMs  nivi. 

DEND8. 
<B)  Ssbaerlptlon  to  Ptoek. 

^aS8  (Kan.)  Delay  in  acting  upon  offer  of  poo- 
MSBOr  of  corporation's  stock  to  deliver  its  notes 
in  s6ttl«nent  of  unpaid  subscripti<»i,  held  not  so 
great  as  to  werent  contract  resnltine  from  ita 
acceptance.— Widiita  Union  Terminu  Ry.  Go. 
T.  Kansas  Gity.  M.  &  O.  R.  Oo..  163  P.  1067. 
«=»90(1)  (Kan.)  Reserration  in  decree  for  sale 
of  corporation's  assets  of  jurisdiction  to  enforce 
any  liability  assumed  by  purchaser  does  not 
depriTe  aootber  court  of  jorisdiction  to  deter- 
wtfao  whether  sndi  purchaser  is  liable  for  un- 

^id  mbeorlption  to  corporate  stock  included 
■neb  asseta.— Wichita  Union  Terminal  Ry. 
Co.  V.  Kansas  City,  M.  &  O.  R.  Go..  16S  P. 
1067. 

^=990(5)  (Kan.)  Pleadings  held  suffident  to 
pneent  an  issue  whether  a  liability  to  pay  an 
orardue  rabacription  was  imposed  by  the  pur- 
chase of  corporate  stock,  irrespective  of  any  ex- 
press agreement  to  do  so.— Wichita  Union  Ter- 
minal Ry.  Co.  T.  Kansas  Gity,  H.  ft  O.  B.  Go.. 
163  P.  1067. 

CD]  TrmiMf«r  of  Shspoa. 

«»I23(4)  (Cal.)  Although^  av. ,  Code,  ^  824, 


provides  that  transfer  of  shares  is  not  valid  ex- 
cept as  to  parties  until  entered  upon  boohs  of 
corporatton,  d^very  of  an  indorsed  certificate 
poBBes  title,  except  as  against  purchasers  or  in- 
cumbrancers without  notice,  and  a  transfer  npon 
books  of  the  corporation  is  not  essential  to  cre- 
ation of  valid  pledge.— Northwestern  Portland 
Cement  Co.  v.  Atlantic  PorUand  Cement  Co., 
168  P.  47. 

1 23(11)  (Cal.)  Affixing  of  word  "trustee"  to 
name  of  holder  of  shares  of  corporate  stock  does 
not,  of  itself,  impart  notice  that  he  is  not  own- 
6r  of  stock,  or,  at  least,  that  he  has  not  anthor- 
ity  to  sell  or  hypothecate  it.— Northwestern 
Portland  Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  P.  47. 

Although  Civ.  Code,  S  2888,  provides  that  a 
lien  transfeia  no  titie  to  property  subject  to 
lien,  transfer  of  corporate  stock  in  pledge  vesta 
in  pledgee  special  property  in  stock  pledged, 
which  is  a  Jegal  interest  auflacieut  to  invoke 
rule  protecting  bona  fide  purchasers.— Id. 
^=9123(16)  (Cal.)  In  an  action  involving  bene- 
fidal  title  to  corporate  stock  pledged  with  de- 
fendant, evidence  held  to  show  defendant  acted 
in  good  faith  iand  in  reasonable  belief  that  pledg- 
or, although  described  as  trustee,  was  actual 
tfwnar  of  stock  and  authorized  to  pledsa  It— 
NortfawesteftL  Pt^and  Clement  Go.  v.  Atlantic 
Portland  Cement  Co.,  163  P.  47. 
«s>i44  (Kan.)  Where  possession  of  corporate 
stock  is  acquired  with  the  right  to  reject  the 
title  or  to  hold  it,  any  act  of  tiie  possessor  show- 
ing an  emotion  to  bold  it  will  render  him  liable 
npon  an  unpaid  anbsciiption,  thouffh  no  transfer 
has  been  made  upon  the  books.- Wichita  Union 
Terminal  Ry.  Co.  v.  Kansas  City,  M.  ft  O.  R. 
Co..  168  P.  1067. 

«=al49  (Cal.)  Affixing  of  word  "trustee**  to 
name  of  holder  of  shares  of  corporate  stock  does 
not,  of  its^,  impart  notice  that  he  is  not  owner 
of  stock,  or  at  least  that  be  haa  not  authority  to 
sell  or  hypothecate  it— Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Cement  Co., 
163  .  P.  47. 

V.  MEMBERS  AMD  STtK3KHOIJ>ER8. 

CAl  Rivets  and  LlabllltiM  aa  to  Cor- 
poration. 

«:»i7(  (Mont)  That  alleged  stodAdder  of  a 
corpora  tl(m  took  no  interest  tn  Its  affairs,  and 


tiiat  it  b  donbtfol  wbetiifer  he  gave  any  consid- 
nation  Cor  his  shores,  and  that  ha  allowed  pres- 
ident to  conduct  business  as  his  own  as  before, 
justified  conclusilm  that  bia  poidtion  as  stock- 
holder was  nominal. — Hanson  Sheep  Co.  v. 
Farmers'  ft  Traders'  State  Bank,  168  P.  1161. 
«=>i86  (Wyo.)  When  a  stockholdo-.  not  an  of- 
ficer or  director,  renders  service  to  omrporation 
by  proper  request  or  authority,  a  contract  is 
implied  to  pay  tlieretor,  unless '  drcumstances 
negative  wxh  Implication.— Hjorth  Oil  Co.  t. 
Curtis.  163  P.  302. 

an  IdablUtF  tor  Corporate  Oofets  mmA 
Aota. 

^235  (Cal.App.)  As  regards  extent  of  stock- 
holder's Iiabili»  under  Const,  art  12,  |  3,  and 
CUv.  Code,  §  Jffi2,  stock  of  the  N.  corporation 
owned  by  the  V.  corporation,  all  of  whose  stock 
is  owned  by  the  N.  corporation,  may  be  treated 
aa  not  sDbscribed.— Ltninger  v.  Botsford,  163  P. 
63. 

<8=p239  (CaLApp.)  Under  Const  art  1!^  S  3. 
and  Civ.  Code,  {  322,  stockholder's  liability  ex- 
tends to  torts  of  corporation  resulting  in  per- 
sonal injury. — Lininger  v.  Botsford,  163  P.  63. 
^=>244(2)  (Wash.)  Original  subscribers  to  cap- 
ital stock  of  corporation  who  have  in  good 
faith  sold  and  transferred  their  stock  while  cor- 
poration was  solvent  are  not  liable  to  subse- 
quent creditors  upon  original  capital  subscrip- 
tions when  corporation  later  becomes  insolvent 
—Walton  Lumber  Co.  v.  Commonwealth  Lum- 
ber Co.,  163  P.  762. 

Resolution  of  directors  of  corporation  that 
subscribers  to  stock  should  pay  2  per  cent  per 
month  on  stock  subscriptions  until  capital  stodc 
was  fully  paid,  though  probably  in  substance  a 
call,  did  not  change  character  of  subscriber's 
debt  to  corporation,  but  simply  declared  portion 
due, — Id. 

Only  stoekbolders  in  corporation  and  credifaws 
at  time  could  object  to  trnnsferees  of  corpwate 
stock  assaming  debts  which  were  due  corpora- 
tion from  subscribers  under  calls.— Id. 

Stockholders  in  corporation,  who  transferred 
stock  to  two  individuals  who  had  custody  ai 
minute  book,  only  book  kept  by  «»-poration, 
were  not  bonnd  by  neglect  of  such  individuals 
properly  to  record  contracts  of  transfer.- Id. 
'Mere  fact  that  contracts  for  transfer  of  cor- 
porate stOfA  were  ^ced  in  minute  book  of  cor- 
poration, in  custody  ol  tranafterees.  efm  thouidi 
contracts  were  not  recorded  tiiarein,  was  suffi- 
cient— Id. 

^245  (CaLApp.)  Stockholder's  liability  under 
Const,  art  12,  g  3,  and  Code,  f  322^  for  tort  of 
corporation  resulting  In  penKHial  injury,  snr- 
vlves  death  of  stoi^older.— Unlnger  t.  Bots- 
ford, 163  P.  63. 

^>253  (Ore)  Stockholder,  when  confronted 
with3u^°>fi°t  agaiDSt  corporation,  may  defeat 
its  effect  ny  showinc  that  it  was  fraudulently  se- 
cured.—Robinson  T.  Phegley,  168  P.  116& 


VZ.  OTFIGEBS  AHD  AQEMTB. 
(B)  Aathorltr  aad  Faaetloaa. 

®=»300  (Mont.)  Where  president  of  a  corpora- 
tion was  intrusted  with  the  exciuBive  control  of 
its  business  affairs  from  time  of  its  organiza- 
tion, so  far  as  corporation  was  concerned  be 
was  possessed  with  powers  of  Iward  of  direc- 
tors, and  could  lawfully  do  anyUiing  the  board 
Itself  could  do  by  formal  action,  and  corpora- 
tion cannot  question  any  act  of  his  wiUiin  tiie 
scope  <tf  its  legal  powers. — Hanson  Bheep  Oa 
V.  Farmera'  ft  Traders'  State  Bank,  163  F. 
1161. 

(O)  KlvklSt  Datlea*  aaA  Uabllltlos  as  to 
Corporatloa  aad  Its  HosBkors. 

«B9S07  (If  ont)  By  virtoe  of  their  fiduciary  re- 
lation to  stockholders,  neither  president  nor 
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directors  of  a  corporation  may  divert  assets  of 
a  corporadon  to  aqy  use  other  than  such  as  will 
serve  porpose  of  its  organization,  and  bence  in 
no  event  can  appropriate  assets  to  their  own 
use.— Hanson  Sbea>  Co.  v.  Farmers'  &  Trad- 
era*  State  Banl^,  ife  P.  1151. 

*='308(2)-  (Wyo.)  That  services  by  attorney  in 
negotiating  sale  of  leasehold  for  corporation 
were  performed  under  appointment  as  membei- 
01  committee,  <»■  that  he  was  a  stockholder 
and  assistant  secretary,  do  not  invalidate  his 
right  to  compensation.— Hjorth  Oil  Co.  v.  Our- 
tis-  163  P,  862. 

A  contract  to  pay  a  director  or  other  officer 
of  a  corporation  for  services  outside  the  scope 
of  his  official  duty  may  be  implied.— Id. 
«^3I9(7)  (Mont)  When  it  appears  that  pres- 
ident or  a  director  of  a  corporation  has  been 
dealing  with  corporatiaa,  burden  is  at  once  upon 
him  to  show  that  his  dealings  Imve  been  ^ir 
and  honest.— Hanson  Shem  Oo.  t.  Farmers'  & 
Tradera'  State  Bank,  163  P.  1151. 

(D)  lilabUUr  for  Corpomte  Debta  mwM 
Acta. 

^»335  (Colo.)  Defendant,  president  of  two 
fraudulent  companies,  held  a  participant  in  and 
a  consenting  party  to  the  frauds  committed  by 
such  companies  in  defeating  judgment  creditors, 
BO  that  he  was  liable  for  such  frauds, — Bayado 
Colonization  Co.  v.  Rieke,  163  P.  292. 

Individuals  who  transacted  fraudulent  busi- 
ness under  guise  of  dammy  companies  are  liable 
to  judgment  creditors  of  companies  for  conceal- 
ing assets,  declaring  fictitious  dividend,  with- 
drawing valuable  securities  and  substituting 
worthless  securities,  preferring  themselves  aa 
creditors,  and  concealing  asseto  generally.~ld.. 

Vn.  CORPORATE  POWERS  AMD 
UABIUTIES. 

(A)  BsEtent  and  Bxcrelae  of  Fw*ra  >■> 
General. 

€s»387(2)  (Colo.)  A  corporation  de  facto  may 
do  every  act  which  it  could  do  if  a  de  jure  cor- 
poration, and  such  acts  are  valid  against  every 
one  ezc^t  as  against  the  state  on  direct  pro- 
ceedings.—Fisher  T.  Pioneer  Oonst  Co.,  163 
P.  8B1. 

(B)  BapvMcntatiom  of  Oosvonttlon  Ity  Ol- 
SeerN  and  Aventa. 

*=>428(7)  (Cal.App.)  Showing  that  defendant's 
president  prior  to  its  purchase  of  canal  had  ac- 
tual notice  of  facta  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  extent  of  plaintiff's  right 
to  waters  in  canal  was  equivalent,  under  Civ. 
Code,  I  19,  to  constructive  notice  of  the  fact  it- 
self.—Lillis  V.  Silver  Creek  ft  Pauoche  Ijand  & 
Water  Co.,  163  P.  1040. 

09)  Oontraeta  and  ladcMedaeu. 

«=i>448(2)  (Colo.)  A  contract  for  attorney's 
services  to  a  corporation  made  by  the  directors 
before  the  certificate  of  incorporation  was  filed 
held  to  have  been  ratified  by  the  acts  of  the 
directors  subsequent  to  the  incorporation.— Ex- 
pansion Gold  Mining  &  Leasing  Co.  r.  Camp- 
bell, 103  P.  968. 

^s>479  j^Cal.)  By  becoming  trustee  under  deed, 
and,  by  issuing  certificate  of  genuineness  to  oth- 
er company's  bonds,  corporation  held  not  to 
have  assumed  obligation  to  pay  losses  of  bond- 
holders accruing  through  failure  of  corporation 
which  issued  bonds  to  work  its  mining  prop- 
erty, not  to  have  become  liable  for  representa- 
tions made  by  mortgagor,  and  not  to  nave  be- 
come liable  to  bondholders  for  defect  in  mort- 
gagor's title  discovered  after  issuance  of  bonds. 
— Ainsa  v.  Mercantile  Trust  Co.  of  San  Fran- 
cisco, 168  P.  896. 

Trustee  in  corporation**  deed  of  trust  to  se- 
cure bonds  owes  duty  to  bondholders  of  pres- 
ervation and  protection  of  security,  if  means  of 
defense  are  known  to  trustee  or  may  with  dili- 
gence be  diacorered*— Ida 


Corporation  trustee's  certificate  to  btrnds  of 
another  corporation  which  merely  certified  thit 
each  bond  to  which  It  was  attached  was  one  of 
a  series,  ,and  that  coupons  were  "genuine," 
merely  guaranteed  bonds  and  coupons  aa  issoe 
of  corporation  purporting  to  execute  tbem.— Id. 

(F)  CItU  Aotlona. 

•S~=>5\S(2)  (Or.)  Where  corporate  existence  al 
piaintifC  IS  allied,  it  must  be  proTcd.- Strang 
v.  Oregon  Washinifton  E.  ft  Nav.  Co,  16S  P. 
1X81. 

Vm.  IKSOLTEKOT  AlTD  RECEITEBS. 

«&=»542(3)  (Cal.)  An  agreement  to  distribute 
capital  assets  of  an  luMlvent  corporation 
among  certain  stockholders  is  void  under  direct 
provisions  of  Civ.  Code,  S  309,  and  Pen.  Code, 
fi  &60,  penalizing  directors  participating  in  such 
distributions.— Hedges  v.  Frink,  163  P.  884, 

IZ.  REXITGORPORATION  AND  BIB- 
OROAinZATIOIT. 

❖=9577  (Cal.App,)  The  mere  fact  of  reiiiww- 
poration  under  the  same  or  dififerent  name  does 
not  destroy  the  identity  of  a  corporation,  and 
a  transfer  of  corporate  assets  from  the  old  to 
a  new  corporation  will,  where  creditors  are 
sought  to  be  defeated  in  that  manner,  be  treated 
as  fraudulent.— Strahm  v.  Fraser,  163  P.  680. 
«=>579(2)  (Cal.App.)  Where  there  was  a  rein- 
corporation of  an  existing  company,  and  a  trans- 
fer to  it  <^  all  the  assets  of  the  (Higinal  cor- 
poration, the  new  company  is  liable  to  the  de- 
mands of  credittHTs  of  the  old  corporation  to  the 
extent  of  the  assets  received  from  ft.— Strvhm 
V.  Fraser,  163  P.  680. 

A  new  corporatioo  which  took  over  assets  of 
old  company  held  liable  for  claim  of  a  creditor 
where  it  did  not  show  that  the  assets  recHved 
were  insufficient  to  discharge  claim. — M. 

am.  FOREIOR  OORPOBATIOMB. 

«8=»64e  (OkL)  Rev.  Laws  1910,  |  1835,  reqnir. 
ing  foreign  corporation  to  file  with  secreUry  of 
sUte  certified  copy  of  charter  and  pay  requited 
fees  as  condition  precedent  to  right  to  transact 
business,  applies  to  fees  char^  by  secretary 
of  state  under  section  3263.  and  not  to  corpo- 
ration license  tax  ander  sections  7B38-7B49^ 
Uaston  T.  Olen  Lomber  Co.,  163  P.  128, 

CORROBORATION. 

See  Criminal  Law,  «=s>511. 

COSTS. 

See  Justices  of  the  Peaee^  4(a»12BL 

I.  NATDRE.  OROUMBS,  ARB  EXTERN 
OF  RIGHT  IK  OENERAIn 

<^32(3)  (Cal.)  Where  plaintiff  in  a  controver- 
sy over  water  rights  recovered  judgment  against 
defendant,  although  not  for  full  amount  claimed, 
it  was  entitled  to  costs  under  Code  Oiv.  Proc  fi 
1022,  providing  for  allowance  of  costs  aa  of 
course^- Northern  California  Power  Co.  t.  Wal- 
ler. 163  P.  214. 

m.  PERSOlfB,   PROPERTY,  ARD 
Fina>8  UABIA 

<^97  (Wash.)  Where  assignment  of  cause  of 
action  for  legal  services  wag  for  purpose  of 
collection  only,  assignee's  ownersbtp  was  spe- 
cial, and,  while  it  was  directly  liable  for  costs 
in  that  suit,  such  costs  are  chargeable  to  real 
owner  of  cause  of  action.— Aurora  Jjand  Co.  t. 
Foster,  163  P.  037. 

VU.  OR  APPEAX  OR  ERROR.  ARV 
OR  REW  TRIAI.  OR  MOTIOK 
THEREFOR. 

■S=>230  (Wash.)  The  appellant,  receiver  of 
bank,  being  successful  on  the  only  oonbweray 
on  Ida  appeal,  ri^t  of  cdaimaut  as  a  preferred 
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«ie£tor,  iM  9o/dtM  to  tiie  costi  thereof— Ba{^ 
Cer  T.  HammoDd,  163  P.  403. 
«=»258  (Utah)  Where  appellant  incorporated 
into  the  brief  a  large  portion  of  the  printed 
abstract,  the  respondent  will  not  be  required 
to  pay  the  cost  of  printing  such  matter  in  the 
briu  which  is  alio  contained  in  abstract.— 
Bastian  t.  Nebcker,  16S  P.  1092. 
«s>260(4)  (Cal.)  In  an  action  to  cancel  a  deed, 
where  findings  were  for  defendants  in  all  issues, 
and  It  is  not  claimed  that  findings  were  not 
snppoTted  by  substantial  evidence,  appeal  Aeld 
taken  to  Tex,  hinder,  and  delay,  so  that  it  was 
a  proper  case  for  Imposition  oi  damacea^Mil- 
ler  T.  OUver,  IdB  P.  367. 

CO-SURETIES. 

See  Principal  and  Surety,  «=9l94,  200^ 

COTENANCY. 

See  Tenacy  in  Oonunon. 

COUNTIES. 

See  Taxation,  4=3314. 

I.  OBE&TIOIT,  AI,TEKATIOK.  EJCXST- 
J5W0E,  AlfP  POUnCAIi 
TUNOTIOira. 

CWash.)  Counties  are  created  1^  sovereign 
power  of  state  without  solicitation  or  consent 
of  people  who  inhabit  them,  bo  that  leRislative 
authority  over  counties  Is  unlimited,  except  as 
limited  In  state  Constitution.— State  t.  Clau- 
sen, 163  P.  744. 

m.  PBOPERTT,  COWTRAOTS,  AHD 
XJABUJTIES. 

(B)  Contraots. 

4=s»l23  (Or.)  Public  corporations,  such  as  a 
county,  though  not  expressly  auUiorized,  have 
power  to  require  bond  from  contractors  for  pub- 
lie  work  to  pay  for  all  labor  end  materials  fur- 
nished for  such  work.— Columbia  County  v.  Con- 
Bolfdated  Contract  Co.,  163  P.  438. 

Rule  of  strictissimi  juris  does  not  apply  to 
surety  company  on  a  contractor's  bond,  given 
under  L.  O.  Ij.  S  6266,  as  amended  by  Laws 
1913,  p.  50,  and  bond  must  .be  cfmstmed  most 
strongly  in  behalf  of  indemnlty^Id. 

IV.  nSOAIi   MANAGEMENT,  FUBUO 
DBBT»  SEOURITZBB,  AND 
TAXATION. 


_    >  1 50(2)  (N.M.)  Under  Lews  11*16,  c.  23,  re- 

auiring  commiauoners  of  one  county  to  levy  tax 
lierrin  for  improvement  of  state  highway,  debt 
tot  maaej  bornnved  (or  such  purpose  is  mat  debt 
of  county  but  of  special  tax  district  created  by 
act.  which  therefore  does  not  violate  Const,  art, 
9,  i  10.— Borrowdale  v.  Board  of  County  Oom'rs 
of  Socorro  County,  1B&  P.  721. 
«=>I78  (Or.)  Under  Laws  1913,  p.  174,  pro- 
viding that  order  of  county  court  shall  be  con- 
clusive as  to  regularity  of  proceedings  for  Issu- 
ance of  road  bonds  if  majority  of  voters  at  elec- 
tion shall  have  voted  to  issue  such  bonds,  the 
order  of  the  county  court  does  not  foreclose  in- 
vestigation into  election. — Wilson  v.  Wasco 
C3ounty,  103  P.  317. 

The  majority  of  those  voters  voting  on  issu- 
aBce  of  county  road  bonds  under  Laws  1913,  p. 
170,  and  not  the  majority  of  all  voters  voung 
at  the  election,  determines  whether  such  bonds 
shall  be  issued.- Id. 

COURTS. 

See  Admiralty;  Appeal  and  Error,  ^=>440; 
Conntittitional  Law,  ®=s>70;  Contempt;  Di- 
vorce, «=»151,  161:  Equity,  <S=»36;  Habeae 
Corpus.   4»02 ;    Judges ;    Justices   of  the 


Peace:  Mandamna,  «=7l68,  172;  Prohibition; 
Trial,  «=5»867-40B. 

I.  NATURE,  EXTENT,  AND  EXERCISE 
OF  JXTRI8BICTION  IN  OENERAI^ 

^=>l  (OkL)  Jurisdiction  is  the  power  to  hear 
and  determine  subject-matter  in  controversy  in 
action  or  statutoij  proceeding,  and  does  not  re- 
late to  lights  of  partiea,  but  to  power  of  court. 
-Dickson  v.  Lowe,  IdSP.  B28. 
^=>5  (Mont)  The  court  cannot  take  jurisdic- 
tion of  proceedings  to  oust  from  seat  one  seated 
by  House  of  Bepresentatives,  since  its  decision 
would  be  of  an  abstract  question ;  the  House 
being,  under  Const  art.  5,  S  9,  the  ultimate 
judge  of  membership.- State  v.  Cutts,  168  P. 
470. 

4»8  (CaLApp.)  The  laws  of  one  state  have  no 
extrAterritorlal  effect- Wolf  v.  GaU,  163  P. 
84& 

(CaLApp.)  The  laws  of  one  country  have 
DO  extraterritorial  effect.— Wolf  v.  Gall,  163  P. 
846. 

n.  E8TABX.I8HMENT.  OBaANXZA- 
TION,  AND  FROOEDtTRE  IN 
QENERAIi. 

(D)  Bnlea    of  DboIsIob.  Adjadlmtiana, 
Opinions,  and  Hevorda. 

^»92  (Mont)  In  a  suit  to  enjoin  publication 
of  a  circular  denouncing  an  enterprise  as  unfair 
to  organised  labor,  dedrion  that  an  injuncdon 
would  not  lie  to  restrain  the  publication  of  the 
circular  though  the  boycott  was  lawful  held  not 
obiter.— Empire  Theater  Co,  v.  Cloke,  163  P. 
107. 

«=>93(1)  (Cal.)  Where  decisions  have  estabUsh- 
eA  rule  that  addition  of  word  "trustee"  to  name 
of  holder  of  shares  of  corporate  stock  does  not 
impart  notice  that  such  holder  has  not  author- 
ity to  deal  with  stock,  tbey  must  be  considered 
as  establtshlng  a  rule  of  property,  and  a  change 
of  decision  is  precluded  by  doctrine  of  stare  de- 
cisis.— Northwestern  Portland  Cement  Co.  v. 
Atlantic  Portland  Cement  Co.,  163  P.  47. 
®=>97(6)  (Wash.)  The  question  whether  Act 
Cong.  MarA  3,  1875,  extending  privileges  of 
homestead  laws  to  certain  Indians,  was  amend- 
ed or  diaoged  by  Act  Cong.  July  4,  1884,  being 
purely  a  federal  question,  is  controlled  in  the 
state  courts  by  decisions  of  the  higher  federal 
courts  regardless  of  previous  decisions.— Felix 
V.  Taksnm.  163  P.  481. 

«B3>I  14  (Kan.)  In  habeas  eorpua  proceeding, 
trial  court's  refusal  to  hear  evidence  in  support 
of  a  motion  that  record  in  another  proceeding, 
claimed  to  be  essential  to  petitiMier  a  case,  oe 
supplied  nunc  pro  tunc  was  within  ita  discro- 
tion.— Ex  parte  Cowan.  163  P.  461. 

m.  OOTTRTfl  OF  OENERAI.  ORIG- 
INAL jriTRISDICTION. 

(A)  Gronnda  of  Jnvladletlon  In  OeneraJ. 

«=9l2l<l)  (CahApp.)  In  action  for  $310.10.  bal- 
ance due  on  $50o.lO  for  goods  sold,  alleging 
that  had  been  paid  on  account,  where  an- 
swer denied  that  *310.10  was  due,  and  thew  was 
a  judgment  for  plaintiff  for  sum  demanded,  issue 
before  superior  court  Involved  $300  or  more, 
and  hence  was  within  its  Jurisdiction.—- 8anaet 
Lumber  Oo.  t.  Dunlap,  168  P.  888. 

T.  OOVRTS  OF  PROBATE  JITRISDIO- 
TION. 

^9198  (Hont.)  A  court  of  probate,  being  of 
limited  jurisdiction,  cannot  entertain  even  a  di- 
rect attack  on  a  final  order,  decree,  or  juttemmt 
of  another  court— In  re  Pepin's  Estate,  163  P. 
104. 

<^202(6)  (Kan.)  Under  Oen.  St.  1015,  S  4678. 
an  appeal  bond  is  essential  to  the  granting  of 
an  appeal  from  probate  court ;    and,  thon^ 
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cash  deposit  mar  be  accepted  as  security  witb 
the  bond,  tbere  is  no  statutory  aathority  to  ac- 
cept cash  deposit  as  aubetitute  for  a  bond.— In 
re  Witf  •  Estate,  163  P.  797. 

^»202(6)  (Wash.)  A  party  appears  in  a  pro- 
bate proceedintr  as  resards  necesaity,  under 
Rem.  Code  1915,  {  17^,  of  notice  of  appeal, 
where  in  obedience  to  citation  under  section 
12S1  et  seq.  he  personally  appears ;  section  241 
declaring  when  a  defendant  appears  in  an  "ac- 
tion" not  applyiog.— In  re  Myhrcn's  Estate,  163 
P.  3SS. 

The  criterion  by  which  to  determine  necessary 
parties  to  an  appeal,  who  so  must  be  served 
with  notice  thereof,  is  whether  their  interests 
will  be  affected,  evea  if  apparently  favorably,  by 
a  reversal  or  modifleati(»i.— Id. 

▼I.  OOVBTl.  OF  ATPBLULTB  JUBIS- 
DIOTIOK. 

(A)  Gr««Bda  of  JFarlsdletion  In  GeK«r«l. 

^»205  (Wash.)  Supreme  Court  in  aid  of  ap- 
pellate or  exercise  of  original  jurisdiction  poe- 
seBsea  all  inherent  power  of  courts  of  equity, 
and,  when  a  party  is  denied  relief  to  which  in 
equity  and  good  consdience  be  is  entitled,  it  is 
its  duty  to  find  some  method  within  its  jurisdic- 
tion by  which  Bach  relief  may  be  granted.— State 
T.  Superior  Oourt  for  King  County,  163  P.  765. 

^=»206(18)  (Wash.)  Supreme  Court  in  exercise 
of  original  jurisdiction  possesses  all  inherent 
power  of  courts  of  equity,  and,  when  a  party  is 
denied  relief  to  which  in  equity  and  good  con- 
science he  IB  entitled,  it  is  its  duty  to  find  some 
method  within  its  jurisdiction  by  which  such 
relief  may  be  granted.— State  v.  Superior  Court 
for  King  County,  163  P.  766. 

(B)  Coarts  of  Partlealwr  States. 

«=>212  fCal.)  Const,  art.  6,  8  2,  giving  Su- 
preme Court  iu  bank  power  to  rehear  any 
^'canse"  decided  in  department,  has  always  beai 
understood  as  applying  to  at^  matter  regard- 
less of  its  character.— In  re  Wells,  163  P.  657. 


VIIX.  OONOmUtENT  AND  OOKFIiXOT* 
IKO  JTOISPIOTIOH.  Aim 
COMITT. 

(A)  CoartB  at  Same  State,  and  Tvanafer  of 
CavBca. 

«=>484  (Okl.)  Laws  1916,  c.  20,  validating  all 
proceedings  of  district  courts  in  cnuaes  tranafer- 
red  thereto  under  Laws  1913,  c.  77,  validated 
transfer  of  a  cause  from  superior  court  to  dis- 
trict court  having  concurrent  jurisdiction  and 
Bubsequent  proceedings  therein. — Chicago,  B.  I. 
&  P.  Ry.  Co.  V.  Austin,  163  P.  517. 

«=>485  (Cal.)  Const,  art  6,  |  4.  amended  in 
1904,  authorizing  Supreme  Court  to  transfer 
any  "cause"  to  and  from  the  District  (3ourt  of 
Appeal,  must  be  construed  as  applying  to  all 
matters  of  whatever  nature.— In  re  Wells,  163 
P.  057. 

A  decision  by  the  District  Court  of  Appeal 
upon  application  to  revoke  admission  of  attor- 
ney to  practice  on  acoonnt  of  fraud  is  a  trans- 
ferable "cause"  under  Const,  art.  6,  I  4,  amend- 
ed in  1904.-Id. 

4^s>498(4)  <Gal.)  Since  the  law  has  placed  up- 
on the  District  Oourt  of  Appeal  tbe  duty  to  in- 
vestigate applications  for  admission  to  practice, 
the  Supreme  Court  on  transfer  of  the  case  will 
not  conduct  the  investigation,  but  will  retrans- 
fer  the  matter.— In  re  WeUs,  168  P.  667. 

(B)  Btnte  Coarta  and    United  State* 
Conrta. 

«=>489(1)  (Cal.)  By  Const.  V.  S.  art.  3,  |  2, 
par.  1,  judicial  power  of  United  States  extends 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion, and  such  jurisdiction  ia  excluaive  in  federal 
courts. — North  Pacific  S.  S.  Co.  v.  Industrial 
Acc  Oonunission  of  OaUfomia,  163  P.  189. 


I  RBP^UtTEE  1210 

>(C)  Oonrtaof  DUferoat  Maitea  or  Coaatrlca.- 

«=»5I0  (Kan.)  The  courts  of  the  state  where 
laud  lies  have  exclusive  jurisdiction  of  legal  or 
equitable  actions  directly  relating  to  and  affect- 
ing title  thereto.— Caldwdl  v.  Newton,  163  P. 
163. 

1 1  (Idaho)  To  invoke  doctrine  at  comity  be- 
tween states  with  respect  to  contracts,  it  is  in- 
cumbent on  party  claiming  such  benefit  to  show 
that  bis  is  a  foreign  contract  contemj^ted  by 
tbe  doctrine^— Smith  v.  OmiaoUdated  Wacou  It 
Machine  Co.,  168  P.  600. 

COVENANTS. 

n.  OOmTBUOTION  AMD  OFEBA- 
TZON. 

'  (A)  Covenant*  In  Genernl. 

4s»2l  (Or.)  Restrictive  covenants  in  a  deed  are 
to  be  construed  most  strictly  against  the  cove- 
nant.—Scott  Co.  V.  Roman  Catholic  Archbishop 
for  Diocese  of  Or^n,  A.  Christie,  163  P.  88. 

(B)  CoVenanta  of  Title. 

*=»42(3)  (Wash.)  A  public  highway  la  implied- 
ly exempted  from  effect  of  a  covenant  against 
incumbrances.— Hoyt  v.  Rothe,  163  P.  920. 

(O)  Oovenanta  aa  to  Vae  of  Real  Property. 

^=>5I(2)  (Or.)  Clause  in  deeds  from  land  com- 
pany limiting  buildings  to  those  designed  for 
residential  purposes  is  valid,  and  excludes  build- 
ings intended  for  school  or  church  purposes. — 
Scott  Co.  V.  Roman  Catholic  Archbishop  for 
Diocese  of  Oregon,  A.  Christie.  163  P.  88. 

Where  common  grantor  in  all  deeds  restricted 
buildings  to  residential  purposes,  but  reserred 
right  to  consent  to  erection  of  buildings  tor 
BCbooI  and  church  purposes,  he  h^  power  aa 
against  ^is  grantees  to  give  bis  conaont  to  ere(> 
tion  of  buildings  for  such  purposes.— Id. 

Provision  in  deed  granttng  land  in  addition 
restricting  botldlngs  to  reiddential  pnrpcNKS,  bat 
reserving  right  to  consent  to  boildings  for 
church  and  sdiool  purposes,  was  euffiaent  no- 
tice to  vendees  that  such  consent  might  be 
granted.— Id. 

Where  grantor  in  several  deeds  reserved  right 
to  waive  residential  restrictions  in  favor  of 
church  or  school  purposes,  he  could  validly 
grant  privilege  of  erecting  a  convent— Id. 

m.  pmcFOBiuufOE  ob  bbback. 

«»i02(l)  (Wash.)  As  acceptance  of  a  deed 
usually  operates  as  a  cuistmctive  possession  of 
property  conveyed,  a  grantee  under  a  deed  <rf 
general  warranty  cannot  recover  for  breach  of 
covenant  (gainst  incumbrancee  unless  evicted 
by  one  having  a  paramonnt  title.— Hoft  T. 
Hotbe,  168  P.  92S. 

IV.  AonoKs  Ton  bbbaoh. 

$S9l30(l)  (OkL)  The  measure  of  damages  for 
breach  ot  a  covenant  of  warranty  is  expressly 
governed  by  Bev.  Laws  1910,  S  2S66.— Bubey  v. 
Irick,  163  P.  514. 

(e=»l30(4)  (OkL)  Under  Rev.  Laws  1910,  }  2856, 
prescribing  damages  for  breach  of  covenant  of 
warranty,  it  was  error  to  allow  for  improve- 
ments after  plaintitTs  purchase  and  before  his 
dispossession  or  the  amounts  paid  by  plaintiff 
for  insurance,  taxes,  counsel  fees,  or  for  inter- 
est.—Rubey  V.  Irick,  163  P.  514. 

«=»I30(6)  (Okl.)  Under  Rev.  Laws  1910,  { 
2856,  prescribing  damages  for  breadi  of  cove- 
nant of  warranty,  it  was  error  to  allow  for  im- 
provements after  plaintifrs  purdiase  and  be- 
fore bis  disposseflsfon.— Bubejr  t.  Ixick,  168  P. 
514. 

COVERTURE, 

See  HuatMDd  and  Wife. 
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CREDIBILITY. 

See  CrimiiMl  Law,  ^780 ;  Evidenocb  «s>S91- 
.  607. 

CREDITORS. 

See  Bankruptcy;  Ftandulent  Oottveyancei ; 
Subrogation. 

CRIMINAL  UW. 

See  Assault  and  Battery;  Bail,  ^=94S:  Con- 
tempt; False  Pretoisea;  Fraud,  «=>68,  69; 
H<Hnicide,  9=>28;  Indictment  and  Informa- 
tion, 9=^171;  Intoxicating  liquors,  9=>146, 
169,  236;  Larceny ;  Lewdness ;  Malicious  Pros- 
ecution, ^=316-24 ;  Mayhem;  Municipal  Cor- 
porations, «»635-643:  Perjury;  Prostitu- 
tion; Rape;  Beceivinc  Btoleii  Goods;  Seardt- 
«s  and  Selanres,  93>T. 

I.  ZTATTTRE  AMD  EI.EME1IT8  OF 
CBIHl!  AND  DEFENBSS 
IK  OENEBAI.. 

«=>42  (CaLApp.)  Wbere  defendant,  accused  of 
selling  whisky,  oad,  upon  another's  prosecution, 
te8tifie<l  to  other's  selling  beer  sborUy  after  de- 
fendant's sale,  Pm.  Code,  I  1324,  providing  that 
witness  cannot  be  convlctea  apoo  testimony  giv- 
en at  another's  trial,  unless  that  section  be  read 
to  him,  did  not  apply.— People  v.  Kirk,  163  P. 
69B. 

«=>42  (Cal.App,)  Pen.  Code,  f  1324,  does  not 
exempt  from  prosecution  one  who  while  in  jail 
made  a  Toluntary  statement  to  a  Justice  of  the 
peace  which  was  not  under  oath  and  in  which 
ne  denied  committing  the  offense.— People  t. 
Valencia,  163  P.  866. 

H.  CAPACITY  TO  COMMTT  AlTD  BB- 
■POmiBILIXT  TOR  CBIMB. 

^s»48  (m.Cr.App.)  The  true  t«sst  of  criminal 
responsibility,  where  the  defense  of  insanity  is 
interposed,  is  whether  the  defendant  had  suffi- 
dent  reason  to  know  the  nature  and  quali^  of 
bis  act,  and  whether  he  had  snffident  reason  to 
know  rig^it  from  wrong.— Owen  y.  State,  168  P. 
648. 

vm.  vkeljmxhamy  ooiipi.aikt,  af- 

FIDATIT.  WABRAMT,  EZAlO* 
NATION,  GOKMITItSNT,  AND 
81FMMAB7  TBIAX. 

^»223  (AriE.)  Offense  of  selling  whisky  In  vio- 
lation of  Prohibition  Amendment  to  Const,  art 
23,  Is  a  misdemeanor,  and  preliminaiy  examina- 
tion before  a  magistrate  is  not  essential  to  prop- 
er commencement  prooeoution. — Mo  Yaen  v. 
State,  163  P.  13S. 

<s>228  (Caljipp.)  While  the  statute  does  not 
prescribe  the  time  within  which  the  preliminary 
examination  must  be  begun  after  information  is 
filed  before  the  committing  magistrate,  its  letter 
and  spirit  Is  opposed  to  a  delay  of  nearly  five 
month8.~Ex  parte  Chambers.  163  P.  223. 

IX.  ABBAIONMBNT  AJfD  PI.EAS.  AND 
NOI.X.E  PBQgBQPl  OB  BISOON- 
TINUANCE. 

«»273  (Wash.)  ITnder  Rem.  Code  1916,  | 
2168,  allowing  conviction  of  an  induded  offense, 
one  chained  with  ^and  larceny  was  properly 
allowed  to  plead  g\iilty  of  petit  larceny.— State 

V.  Wilmot,  163  P.  742. 

•=»274  (Wash.)  Whether  accused  may  be  al- 
lowed to  withdraw  a  plea  of  guilty  is  discre- 
tionary with  trial  court. — State  v.  Wilmot,  163 
P.  742. 

Where  there  was  no  evidence  that  one  charg- 
ed with  grand  larceny  was  deceived  or  induced 
by  any  promise  to  plead  guilty  of  petit  larceny, 
and  it  is  not  intimated  that  be  is  innocent, 
there  was  no  abuse  ot  discretion  in  refusing, 


him  pesmission  to  withdraw  ^ea  upon  fiUps  of 
sapplemental  information  charging  him  as  an 
habitual  criminal.— Id. 

^s>302(l)  (Wash.)  In  a  prosecution  for  grand 
larceny,  a  minate  entry  withdrawing  charge  of 
grand  larceny  and  allowing  plea  of  guilty  of 
petit  larceny  held  not  by  use  of  "withdrawn" 
made  a  dismissal  of  all  cnarges  against  defend- 
ant, and  hence  court  did  not  err  in  allowing  de- 
fendant to  enter  a  plea  of  guilty  ot  petit  lar- 
ceny,—State  T.  Wilmot,  163  P.  742. 

X.  EVIDENCE. 

(O  Other  OSeues,  Md  ctaanotw  of  Ao- 
cnaed. 

«=»36a(l)  (OkLOrJLpp^  The  general  rule  Is 
that  a  defendant  put  on  trial  for  one  offense 
can  be  convicted,  if  at  all,  by  evidence  showing 
him  guilty  of  that  offenae  alone.— MlUer  v. 

State.  1G3  P.  131. 

Evidence  of  other  crimes  Is  competent  to  prove 
specific  crime  charged,  when  it  shows  motive, 
intent;  absence  of  mistake  or  accident,  common 
scheme  or  plan  embracins  commission  of  two  or 
more  crimes  so  related  that  proof  of  one  tends 
to  establish  the  other,  or  idennfies  person  charge 
ed.-Id. 

Evidence  of  another  separate  robbery  com- 
mitted by  defendant  in  same  neighborhood  in 
much  the  same  way  was  not  admissible.— Id. 
^=>37l(3)  (Utah)  In  a  prosecution  for  obtain- 
ing property  by  false  pretenses,  evidence  that 
accused  made  similar  representations  to  otheE 
parties  about  the  same  time  1b  admissible.— 
SUte  V.  Seymour,  163  P.  789. 
^376  <jCaLApp.)  Under  Code  Giv.  Proc  { 
2051,  the  good  character  of  an  accused  person  Is 
presumed,  and  cannot  be  contradicted  unless  the 
defendant  first  puts  it  in  issue;  but  this  does 
not  apply  where  defendant  offers  himself  as  a 
wftnesB^People  v.  Sippe,  103  P.  606. 

(D)  MmterlaUty  sjiA  Competvner  Oen- 

^»393(^  (Mont)  In  a  prosecution  for  an  at- 
tempt to  entice  b  girl  to  enter  employment  of 
another  for  Immoral  purposes,  the  admisnon, 
without  defendant's  consent  of  letters  taken 
from  bis  private  papers,  access  to  which  was 
obtained  by  keys  taken  from  his  i>er8on  by  of- 
ficers, did  not  deprive  him  of  eonstitutloniU  right 
not  to  be  compelled  to  testilly  against  selL— 
State  T.  Reed.  163  P.  477. 

(B)  Beat  amd  BcooBdarr  and  Domoutn- 
tlve  Bvldenes. 

^3>400(3)  (Kan.)  Justice  of  the  peace  before 
whom  allied  false  testimony  was  given  may  tes- 
tify to  his  official  capacity,  without  producing 
record  of  his  election  and  qualification.— State 
V.  Thornhill,  163  P.  146. 

(F)  Admlaaloma,  OeclaratloKs,  and  Hear- 

^=»406(6)  (Wash.)  Where  sapplemental  iator- 
mation  charged  accused  as  an  habitual  criminal, 
evidence  that  accused  admitted  he  was  the  same ' 
person  whose  conviction  was  shown  by  certain 
records  held  admissible.— SUte  Wilmot.  163 
P.  742. 

«=>407(9  (OkLOrAnp.)  Under  Constitution, 
clothing  accused  witn  tb«  right  of  alienee,  the 
fact  that  accused,  under  arrest  for  crime,  re* 
mained  silent  while  third  party  in  his  presence 
made  statement  to  officers  tending  to  connect 
accused  with  commission  of  crime,  was  inadmis- 
sible in  evidence  against  him.— Towery  v.  State, 
163  P.  331. 

<^4I7(16)  (Utah)  Where  accused  was  charged 
with  falsely  pretending  his  stock  subscription 

firoject  was  indorsed  by  certain  church  officials, 
etters  written  by  such  officials,  indorsing  tfae 

J reject,  are  incompetrat.— State  t.  Seymour, 
83  P.  789. 
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^34l9,420a)  (Okl.Cr.App.)  In  trial  for  mur- 
der, teatlmonT  of  purported  extrajudicial  con- 
feesiona  of  third  person,  which.  If  made  at  all, 
were  made  without  sanctity  of  an  oath,  should 
be  excluded  as  mete  hearsay. — WiUiami  t.  State. 
163  P.  279. 

^»4I9, 420(12}  (Wash.)  Ordinarily  letters  mit- 
ten accused  by  a  third  party  are  inadmisaible 
because  hearsay.— State  v.  Roberts,  168  P.  778. 

(H)  DoeamemtaiT    BvlAeBee   ana  Blxelo- 
■toa  of  FAVol  BvldeMoe  Thercbr> 

<^433  (Wash.)  A  letter  written  accused  stat- 
ing; that  it  was  safe  for  him  to  return  to  a  cer- 
tain place  is  admissible  where  accuaed  acted 
npon  ita  adrice^SUte  t.  Bobtarta.  16S  P.  77& 

(I)  opinion  Bvldeno*. 

«S9470  (Mont.)  In  a  prosecution  for  the  at- 
tempt to  entice  a  girl  to  enter  employment  of 
another  for  immoral  purposes,  opinions,  as  to 
the  character  of  the  place  of  employment,  bas- 
ed on  hearsay,  are  inadmissible,  such  matfer  not 
being  a  subject  for  expert  testimony,  but  rath- 
er for  the  jury,— State  t.  Reed.  163  P.  477. 
<8=»47l  (Or.)  In  prosecution  for  homicide,  tes- 
timony by  medical  expert  that  deceased's  death 
was  not  accidental  was  inadmissible ;  jury  be- 
ing just  as  able  to  draw  auch  inference  from 
evidence  in  case  as  was  expert— State  T.  Mor- 
ris, 163  P.  667. 

(J)  Teatlmonr  of  Aceomplloe*  nnd  Code- 
fendnnt*. 

«=>5[l(7)  (CflLApp.)  Facts  admitted  by  accus- 
ed in  hia  conversations  with  police  officers,  for 
which  proper  foundation  was  laid  testimon^y 
showing  free  and  voluntary  confession,  consti- 
tuted evidence  sufficient  to  corroborate  testi- 
mony of  an  accomplice  undor  Fen.  Oode,  S  1111, 
as  to  corroboration.— People  t.  Henaon,  168  P. 
685. 

(K)  Conteaaiona. 

4»5I7(1)  (Or.)  A  confession,  unless  voluntary 
and  not  uiduced  by  hope  or  fear,  is  not  admieu- 
ble;  L.  O.  Ia  f  1537,  expressly  ezdading  con- 
fcBsions  induced  by  fear  or  threats. — State  v. 

Morris,  163  P.  567. 

«=35I7(4)  (CaLApp.)  The  rule  that  the  corpus 
delicti  must  be  established  before  the  alleged 
conf^ion  of  accused  is  admissible  in  evidence 
does  not  require  such  proof  to  be  of  the  convinc- 
ing character  necessary  to  support  a  conviction. 
—People  V.  Tugwell,  163  P.  5f«. 

In  a  prosecution  for  murtier,  evidence  aside 
from  confessions  of  accused  held  to  show  that 
deceased  did  not  commit  snicide  so  as  to  estab- 
lish the  corpus  delicti  and  render  the  confeBBionB 
admissible. — Id. 

^517(4)  (Cal.App.)  In  trial  for  robbery,  testi- 
mony of  victim  as  to  being  held  up  as  stated  in 
information  was  sufficient  proof,  vritbout  cor- 
roboration, of  the  corpus  delicti,  to  render  ad- 
missible testimony  of  accused's  confessions.— 
People  T.  Henson,  163  P.  685. 
'^9518(8)  (Or.)  Where  sheriff  and  prosecutor 
warned  accused  that  any  statement  he  made 
would  be  used  against  him,  and  that  it  waa  un- 
necessary for  him  to  make  statement,  It  was  un- 
neeeaaary  for  d^nty  slieriff,  before  propound- 
ing qaeBtitma  to  accused,  to  again  caution  him. 
— SUte  V.  Morris,  163  P.  067. 
^519(3)  (Okl.Cr.App.)  When  a  prisoner  is 
compelled  by  duress  to  make  self-disserving 
statcmcDts,  they  cannot  be  put  in  evidence 
against  him.— Miller  v.  State,  163  P.  131. 
4=9519(9)  (Or.)  l^at  a  oonfeaaion  ia  made  in 
answer  to  questions  assuming  the  guilt  of  ac- 
cused after  notice  by  the  officers  who  propound- 
ed the  questions  that  any  statement  would  be 
used  against  him  does  not  render  the  confession 
inadmissible.- State  v.  Morris,  163  P.  567. 
•s»520(l)  (OlEl.Cr.App.)  To  render  prisoner's 
statemoita  admisaible,  they  most  have  been  free 
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and  voluntary,  and  not  obtained  by  dreats,  or 
violence,   or   oy  direct  or  implied  promises, 
wbether  they  amount  to  a  confeaslm  of  guilt  or 
are  merely  declarations  tending  to  show  pdlt 
— MiUer      Stete,  16S  P.  m. 
<^»520(7)  (Or.)  The  confession  of  accused,  made 
in  response  to  inquiries  propounded  by  the  sher- 
iff and  prosecutor,  held  admissible,  not  being  in- 
duced by  fear  or  hope,  although  sheriff  after- 
wards told  accused  he  would  do  what  he  could 
for  him.— State  v.  Morris,  163  P.  567. 
<S=3522(1)  (Otl-OrApp.)  To   render  prisoner's 
statements  admissible,  they  must  have  been  free 
and  voluntary  and  not  obtained  by  threats,  or 
viol^ce,  or  by  direct  or  Implied  niomisea, 
whether  they  amount  to  a  confeesion  of  gnilt  or 
are  merely  declaratiimB  ten^g  to  show  guilt- 
Miller  V.  State.  163  P.  131. 
^=>522(1)  (Wash.)  A  confession   of  bui^Iary, 
not  made  under  influence  of  fear  produced  by 
threats,  ia  eompatent,  althragh  subsaqDen^de' 
nied  by  accusedL-State  v.  Kelcb,  163  P.  757. 
^:>530  (Or.)  Where  accused's  confession  was 
reduced  to  narrative  form  at  his  dictation  and 
read  over  and  signed  by  him,  it  is  admissible, 
though  not  in  his  exact  languages-State  v.  Moi^ 
ris,  163  P.  667. 

«S=>53I(3)  (CaLApp.)  Where  police  officer,  tes- 
tifying to  confession,  stated  that  no  induce- 
ments, etc,  were  held  out  to  accused,  state 
need  not  nesatlve  promises,  ete.,  by  ouier  dr 
ficcra.— Feopto  v.  Herrera,  168  P.  8TO. 

«S3538(3)  (Colo.)  Testimony  as  to  an  alleged 
confession  made  by  accused  which  he  denied  is 
not  direct  evidence,  and  will  not,  under  Rev. 
St.  1908.  i  1624,  authorise  a  conviction  and 
imposition  of  death  penalty,  all  other  evidence 
being  circamstantial.-~Damas  v.  People,  163  P. 
28ft. 

Evidence  of  confession  repudiated  by  accused 
should  be  received  with  caution  being  open  to 
objection,  and  is  not  direct  evidence  of  the  facia 
contaiuea  in  confession.— Id. 

(M)  Weiarlit  aad  anSelmey. 

«c=>564(l)  (Kan.)  Svidence  of  residence  end  of* 
ficial  character  of  justice  of  the  peace  before 
whom  alleged  false  testimony  was  given,  togeth- 
er with  proof  that  testimony  was  given  in  a 
proceeding  before  Urn,  was  sofficient  proof  of 
the  venue.— State  t.  ThonibiU,  168  P.  145. 

«=»564(1)  (Okl.OlP.App.)  Venue  must  be  proved 
as  laid  in  infbcmatioiL-^uUikin  t.  State, 

P.  1113. 

XL  TIHE  or   TRIAI<  AND  CQMTIH- 
UANCE. 

«s»586  (Utah)  Granting  a  continuance  fn  a 
criminal  case  is  discretitmair  with  the  court 
-State      WUUams,  163  P.  1104. 

^600(2)  (Okl,Cr.App.)  Technical  objections 
should  not  ordinarily  prevent  the  granting  of  a 
continuance,  and  in  this  case  county  attorney, 
under  Rev.  Laws  1910,  |  5045,  should  have  ad- 
mitted that  defoidants  nonresident  witnesses 
if  present  would  testify  as  stated  on  defendant's 
affidavit,  which  affidavit  might  be  read  and 
treated  as  the  witness*  d<'position. — Owen  v. 
State,  163  P.  548. 

«=>603(9)  (Okl.Cr.App.)  An  affidavit  Sled  with 
motion  for  a  continuance  based  on  absence  of 
material  witnesses,  one  of  whom  was  a  non- 
resident of  the  state,  was  insufficient  where  it 
failed  to  show  that  defendant  could  procure  the 
affidavilB  of  such  witness  or  to  state  that  be 
intended  to  take  deposition.— Owen  t.  State, 
163  P.  648. 

«==>603(10)  (Utah)  Affidavit  by  accused  stat- 
ing in  general  way  hts  unpreparedness  for  trial 
and  Inability  to  pay  witnesses  and  that  one 
witness  was  unable  to  attend  AeM  insnfflcient  to 
require  granting  contiDua]ica.^8tate  T.  Wit- 
liama.        P.  U04. 
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(B)  Cosvae  Md  Condnet  of  Trial  In  G*b- 

®=»635  (CoLApp.)  An  order  of  tiie  court  to 
clear  the  gallerr  of  spectators  becaase  of  a 
disturbance,  which  was  done,  learlng  about  15 
persons  in  the  room,  tbe  main  door  <rf  which 
was  then  locked,  Md  not  to  deprive  accused 
of  hia  right  to  a  public  tri^^L— People  t.  Tag- 
well.  168  P.  606. 

Hie  right  of  accused  to  a  public  trial  docs 
not  prerent  the  court  from  remoring  spectators 
who  create  a  disturbaiKie  which  interfere*  with 
the  wderly  cmiduct  of  tbe  trisL— Id. 
^>66a  (CaLApp.)  The  right  of  acnised  to  a 
public  trial  is  one  for  hia  benefit  wbicb  he  can 
waive,  and  which  he  does  waive  where  his 
counsel,  knowing  that  the  door  to  the  court- 
room had  been  iodced  after  tlie  removal  of  spec- 
tators who  had  (»«ated  a  distnrbanee,  made  no 
objection  thereto.— People  v.  Tug»ell,  16a>  P. 
fiOS. 

<C}  Ra«eptloii  of  Elrldenee. 

«S3673(2)  rWaah.)  In  a  criminal  case,  where 
testimony  is  competent  for  any  purpose,  the 
proper  practice  is  to  ask  an  instruction  llmit- 
iDg  its  effect.— State  Roberts,  163  F.  778. 
«=»680(1)  (Wash.)  In  proaecntion  for  larceny, 
where  a  supplemental  information  charged  ac- 
eumd  as  an  b^itnal  criminal,  admission  of  rec- 
ords of  crimes  charged  before  proof  that  person 
referred  to  therein  was  aocosed  was  within  dis- 
cretion of  trial  court  as  to  order  of  proof,  and 
hence  will  not  be  reviewed  in  absence  of  a  sug- 
l^ion  of  prejudice.— State  v.  Wilmot,  163  P. 

(D)  ObJcetlOM  to  Bvldei>ee«   llstloaa  lo 
fltrlfc*  Ont.  a.BA  BxeepttoiiB. 

•=3695(2)  (Wash.)  In  a  criminal  case  a  general 
objection  will  not  ezdude  testimony  competent 
for  any  purpose.— State  v.  Boberta,  163  P.  778. 

(B)  AvsrBBieBls  and  Condnet  of  Connael. 

•=3719(1)  (Ca1.App.)  In  prosecntion  for  assault 
with  intent  to  murder  where  the  character  of 
weapon  was  not  conclasively  shown,  it  was  not 
error  for  the  state's  attorney  to  ai^e  tbat  the 
weapon  used  was  a  shoteun  instead  of  a  rifle.— 
People  V.  Weston,  163  P.  691. 

(F)  Provlnoe  of  Court  and  Jary  In  Oen- 
eral. 

«=»737(1)  (Cal.App.)  Where  accnsed  refused  to 
plead  to  charge  that  he  had  been  previously 
convicted,  be  will  be  regarded  as  having  pleaded 
not  guilty,  in  which  case  Pen.  Code,  f  1025, 
makes  question  one  for  the  Jury.— Peo^e  v. 
Kirk,  163  P.  696. 

«=>74l(l)  (Okl.Cr.App.)  Where  there  is  any 
competent  evidence,  reasonably  tending  to  sus- 
tain the  allegations  of  the  information,  the 
court  should  not  sustain  a  demurrer  to  the  evi- 
dence—Teague  V.  State,  163  P.  964. 
•=9742(1)  (Ariz.)  Instruction  that  positive  evi- 
dence of  one  credible  witness  is  entitled  to  more 
weight  than  the  testimony  of  several  witnesses 
■who  testify  negatively  or  to  collateral  circum- 
stances is  erroneous,  as  invasive  of  the  jury's 
province  to  determine  the  weight  of  evidence.— 
Babb  V.  State,  163  P.  269. 
•5»747  (Cal.App.)  In  face  of  direct  conflict  in 
testimony  of  prosecuting  witness  and  accused 
tbe  question  of  their  credibility  was  for  the 
jury.— I'eople  v.  Weston,  163  P.  691. 
«»76l(6)  (Utah)  In  a  prosecution  for  false 
pretenses,  an  instruction  assuming  accused  stat- 
ed a  factory  for  which  he  was  aeUing  stock  was 
nearly  constructed  ie  erroneous. — State  v.  Sey- 
mour. 163  P.  789. 

*=>763, 764(18)  (Wash.)  A  criminal  trial  in- 
struction that  evidence,  "If  any,"  of  acts  of  ao- 
cused  other  than  tbe  one  diarged  in  the  infor- 


mation, mm  moely  corroborative,  is  not  erro- 
neous becenwe  aasaming  its  axtotence  aifd  con- 
stttntiDg  a  comment  thereon,  prohibited  by 
Const,  art  4,  i  16,  especially  where  no  pr^u- 
dice  is  shown.— State  v.  Smith,  163  P.  768. 

(G)  XeeuMUtTi  Hcqnislt«s,  and  BwOlolanor 
of  iBStrnctlonB. 

•s>770(l)  (Okl.Cr.App.)  Where  husband  and 
wife  were  jointly  charged  with  murder,  but 
where  there  was  no  word  or  hostile  act  jointly 
engaged  in  by  them,  and  no  claim  or  showing 
of  a  conspiracy,  husband  who  fired  fatal  shot 
was  entitled  to  nave  ids  theory  of  case  submit- 
ted apart  from  wife's  hostile  acts  without  bis 
knowledge  or  acquiescence. — Scott  v.  State,  16$ 
P.  553. 

•»777  (CaLApp.)  Refusal  of  charge  tliat  ac- 
cused's faUure  to  flee  should  be  considered  in 
his  favor  was  not  error,  for  it  must  be  presum- 
ed tbat  jury  considered  it  as  commonplace  mat- 
ter.—People  V,  Herrera,  163  P.  879. 
•e5»780(8>  (Or.)  An  instruction  on  accompKee'a 
testimony  held  correct  under  O.  L.  I  IMO. — 
State  V.  MoRia,  16S  P.  667. 
«»7B5a6)  (Aril.)  An  Inatniction  to  Regard 
false  testimony  must  be  conditioned  on  the  wifc- 
neaa  willfully  or  knowingly  swearing  falsely,  and 
the  omissitm  of  the  qualifying  words  "wiUfoliy 
and  corruptly"  is  error.— Babb  v.  State,  163  F. 
259. 

^789(4)  fidaho)  In  trial  for  homicide  instruc- 
tion that  ii  deceased  was  assaulting  defendant 
jury  might  oon^der  their  relative  size  and 
strength  was  ^roneous  aa  requiring  defendant 
to  establish  some  element  of  his  defense  beyond 
reasonable  doubt.~State  v.  Rogers,  163  P.  912. 
<3=»789(8)  (Cal.App.)  In  prosecution  for  hom- 
icide, instruction  as  to  meaning  of  words  "moral 
certainty"  (of  guilt)  held  prapetjj  refused  as 
of  no  benefit  to  average  juzor.- People  T.  Mc- 
Donnell. 163  P.  1046. 

•cs»8ll(l)  {Or^  No  eraaplalnt  can  be  made  «f 
instmetions  uraidi  were  correct  and  were  neces- 
sary to  advise  the  jury  of  the  crime  charged, 
so  tbat  they  might  intelligently  apply  ttw  evi- 
dence;   sudi   instructions   not  living  undue 

Srominence  to  any  phase  of  the  case.— State  v. 
[orris,  163  P.  667. 
«=>8II(6)  (Ariz.)  It  was  error  to  instruct  tbat 
testimony  of  impeaching  witnesses  should  be 
weigbed  as  that  of  other  witnesses,  and  when 
impeaching  witnesses  testify  falsely,  tbe  jury 
might  disregard  entirely  their  testimony  in  so 
far  as  false,  and  give  to  the  testimony  of  the 
witnesses  attacked  such  weight  and  credence  as 
is  deserved.— Babb  v.  State,  163  P.  2u9. 

In  prosecution  for  horse  stealing,  instruction 
held  erroneous  and  prejudicial  as  ringllng  out 
the  testimony  of  a  single  witness  and  giving  un- 
due prominence  to  an  isolated  fact— Id. 
•=a8ll(5)  (Idaho)  Instructions  as  to  credibili- 
ty of  witness  should  be  genera!  and  apply  to 
all  of  the  witneteea  for  state  and  defendant.— 
State  V.  Rogers,  163  P.  912. 
<S=98II(6)  (Idaho)  In  trial  for  homicide,  in- 
struction held  erroneous  as  aingling  out  defend- 
ant as  witness  and  calling  Jury^s  attention  par- 
ticularly as  to  his  credibili^. — State  v.  Rogers, 
168  P.  912. 

•=3814(1)  (Ok1.Cr.App.)  A  court  is  not  requir- 
ed to  charge  the  ivry  upon  a  theory,  entirely 
foreign  to  the  theory  of  defendant,  in  the  case 
on  trial.— Teague  v.  State,  163  P.  954. 
•=9822(7)  (Or.)  In  prosecution  for  homicide 
committed  in  pursuance  of  the  commission  of 
larceny  in  a  dwelling  house,  instructions  under 
L.  O.  L.  I  1S94,  held  sufficient  and  not  mis- 
leading.—State  V.  Morris.  163  P.  567. 
•=>822(16)  (Or.)  Where  other  instructions  cor- 
rectly charged  tiie  jury  as  to  reasonable  doubt, 
an  instruction  is  not  susceptible  of  attack  on 
the  ground  that  it  failed  to  include  the  element 
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of  reiwoDaUe  doubt,  for  the  iutnictiiHut  ihotild 
be  considered  as  a  whcde.— State  t,  Mtoria, 

163  P.  567. 

4&s»823(l)  (CaLApp.)  Oorrect  instructioa  on 
subject  does  not  cure  error  of  incorrect  one, 
but  merelT  produces  irrec<Hicilable  oonflicL— 
People  T.  McDonnell,  163  P.  104& 

fH)  Reqaeat*  for  InstnictloBS. 

«=3829(1)  (Cb1.App.)  Where  a  requested  in- 
struction in  BO  far  as  it  was  correct  was  cov- 
ered by  the  general  charge,  it  vas  property 
refused.— People  T.  Bippe,  163  P.  506. 

«=S3829<5)  (GaLApp.)  In  prosecution  for  hom- 
icide, in  view  of  instructiODa  given  of 'similar 
import^  held,  that  refusal  of  defendant's  pro- 
posed instruction  on  his  right  to  defend  him- 
self against  deceased,  though  latter  bad  no 
we^ra^was  prc^ter.— People  t.  McDonnell,  16S 

<<J)  Onstodr*  Condact,  and  Dellberatloas 
of  Jury* 

«=»855(5J  <Ariz.)  Under  Pen.  Code  1913,  §{ 
106S,  1064,  it  was  error  to  permit  one  juror  to 
have  in  his  possession  and  read  to  the  others  a 
newspaper  account,  reciting  a  former  charge  of 
larceny  against  one  of  the  defendants.— Babb  v. 
State,  163  P.  259. 

«=9855(8)  (Cal.App.)'Pen.  Code,  8  1121,  should 
be  given  a  reasonable  construction,  so  that 
where  juror  was  suddenly  taken  ill  It  was  not 
entor  for  sheriff  to  admit  i^hyeiciau  to  care  for 
the  juror,  where  the  sheiiff  remained  in  the 
zoom,  and  no  eommnnicatlon  as  to  the  trial 
passed  betwera  the  Juror  and  physician. — People 
T.  Weston,  163  P.  691. 

(K)  Terdlot. 

<g=>878(5)"{Mont)  A  g«ieral  verdict  of  guilty 
on  an  information  in  four  counts,  the  first  count 
only  being  sustained  by  evidence,  will  not  be  set 
aside  where  'no  attempt  was  made  at  trial  to 
have  unsupported  counts  withdrawn  from  jury. 
-State  V.  Reed.  163  P.  477. 

^»883  (Kan.)  Verdict  of  guUty  of  assault  with 
intent  to  malm  returned  under  section  88  of 
Crimes  Act  (Oen.  Sl  1909,  f  2526),  referring 
properly  to  that,  section  and  to  information,  and 
otherwise  sufficient,  was  not  invalid  because  no 
degree  of  crime  was  stated.— State  v.  Johnson, 
i3p.462. 

mrt.  Konom  for  hew  tbiai. 

AMD  nr  ABBEBT. 

9a>996(4)  (Kan.)  Evidence  on  motion  for  new 
trial  held  to  show  that  parties  interested  in 
prosecution  prevented  defendant  from  making 
effectnal  preparatitm  for  his  defoase  so  as  to 
deprive  him  of  fair  and  impartial  trial.— State 
V.  Rowland,  163  P.  1071. 

«=3956(8)  (Okl.Cr.App.)  When  affidavit  chaig- 
ing  jurors  with  having  expressed  opinions  as 
to  defendant's  guilt  prior  to  being  called  sa 
jurors  are  relied  upon  to  obtain  a  new  trial, 
it  must  be  clearly  ehown  that  neither  defend- 
ant nor  his  counsel  knew  defects  averred  in 
snch  affidavits  when  jury  wag  impaneled. — 
Owen  V.  State,  163  P.  548. 

^»^S2il)  (Kan.)  Affidavits  of  jurors  on  motion 
for  new  trial  are  inadmissible  to  riiow  that  Uiey 
intended  to  bring  In  a  verdict  finding  defendant 
guilty  of  an  offense  less  serious  than  that  speci- 
ned  in  verdict  returned. — State  T.  Johnson,  163 
P.  462. 

!C=»970(7)  (Wash.)  A  complaint  charging  of- 
fense of  false  advertising  under  Rem.  Code 
1915.  {  2622—1,  which  failed  to  allege  that 
representation  as  to  former  market  value  of 
property-  offered  for  sale  was  not  substantially 
correct,  being  insufficient  to  charge  offense,  may 
be  attacked  oy  motion  in  arrest  ot  judgment. — 
Btate  V.  Massey.  163  P.  7. 


BJBiPOS£rEB  yjli- 

xv.  appeax  ah9  zbbo&,  airi 

oebtiorabx; 

<A)  Form  ot  Remedy*  Jnrlsdletlon,  ud 
Rtskt  of  ROTlOW. 

^1013  (Or.)  While  review  and  appeal  are 
concurrent  remedies,  a  party  cannot  ezerdse 
both  at  the  same  time,  so  when  an  appeal  is 
pending  a  writ  of  review  will  not  lie.— Clubine 
V.  City  of  Merrill,  163  P.  85. 
«=3l024(3)  (N.M.)  The  state  has  no  right,  tu- 
der  Code  im,  H  4517,  451S,  to  appeal  from  a 
judgm^t  rendered  by  district  conit  austainini 
in  part  a  demurrer  to  an  information  chargiBf 
appellee  with  trespasslDg  on  a  school  sectkiL^ 
State  V.  Dallas,  163  P.  202. 

(B)  PreMeBta.tiOB  and  Reservatloa  la  Low- 

er Court  of  Oroands  ot  Review. 

«=al036(l)  (Cal.App.)  Accused  cannot  object 
on  appeaJ  that  the  court's  ruling  permittinK  the 
prosecution  to  introduce  on  rebuttal  evidence 
not  proper  rebuttal  deprived  him  <rf  an  op- 
portunity '  to  contradict  such  evidence,  when 
be  made  no  tender  of  contradicting  evidence  in 
the  trial  court— People  v.  Valencia,  163  P.  865. 
«s>l045  (Or.)  A  mere  exception  to  an  improp- 
er remark  by  the  prosecutor  in  examinins 
venireman  wUl  not  be  considered  on,  appeal, 
where  the  venireman  was  not  diallenged  and 
no  ruling  on  such  remark  was  demanded.— 
State  V.  Morris,  163  P.  567. 
®=9 1 054(1)  (Utah)  Accused  cannot  complain  trf 
admission  of  evidence  where  he  did  not  take 
exception  to  rulings  of  the  coart. — State  t.  WU- 
liams,  163  P.  1104. 

€=3 1 056(1)  (Utah)  Accused  cannot  compltin 
of  court's  failure  to  instroct  jury  not  to  cco- 
sider  certain  evldoice  where  he  did  not  take  ex- 
ception to  instructions  when  given. — State  r. 
Williams,  163  P.  1104. 

056(1)  (Wash.)  A  contention  that  an  in- 
struction in  a  criminal  case  constituted  a  com- 
ment on  the  evidence  cannot  t>e  sustuoed, 
where  no  timely  exception  was  taken. — State  v. 
Smith,  163  P.  769. 

(C)  Proe«edlBK«    tor  Traaafer  ot  Oaase« 

aad  ElCeet  Thereof. 

<3=3>I069(1)  (OkI.Cr.App.)  In  misdemeanor  cas- 
es, an  appeal  must  be  taken  within  60  days  aft- 
er judgment,  unless  the  trial  court  on  good 
cause  shown  extends  the  time  not  to  exceed  60 
days.— Peyton  v.  State,  163  P.  719. 

«=»I069(6)  (Okl.CT.App.)  When  appeal  in  a 
misdemeanor  case  is  not  taken  within  time  pre- 
scribed by  Rev.  Laws  1910,  8  5991,  the  Crim- 
inal Court  of  Appeals  does  not  aoqoire  juris- 
diction of  the  appeal,  and  it  will  be  dimissed. 
-Peyton  v.  State.  163  P.  719. 

4=»I070  (OkLCnApp.)  The  purpose  of  the  pro- 
ceeding being  to  punish  the  d^endont  in  per- 
son, the  action  must  neceBsarily  abate  upon  bis 
death.— Holmes  t.  States  168  P.  1112. 
^=»I07I  (Okl.Cr.App.)  In  misdemeanor  cases, 
appeal  is  taken  by  nling  in  the  Criminal  Court 
of  Appeals  a  petition  In  error  with  the  case- 
made  attached,  or  transcript  of  the  record,  with 
proof  of  service  of  notices  of  appeal,  as  requir- 
ed by  statute.— FeyfaHi  v.  State,  163  P.  719. 

$=»I071  (Okl.Cr.App.)  A  case-made  or  tran- 
script of  the  recora,  nled  without  a  petition  in 
error,  is  a  nullity,  and  this  court  being  without 
jurisdiction  to  e<nisider  the  case,  such  attwpted 
appeal  will  be  diamisaed^-^roves  t.  State,  163 
P.  1112.  ' 

«=»I073  (Ariz.)  Under  Pen.  Code  1913.  MlieiV- 
1162,  a  certificate  of  reasonable  grounds  for  ap- 
peal should  not  be  granted  in  misdemeanor  cas- 
es.—In  re  Welisch,  168  P.  264;  In  le  Wood. 

Id.  268s 

«=»I084  (Ariz.)  Under  Pen.  Code  1913,  |}  lie(V- 
1162,  if  a  certificate  of  reasonable  grounds  for 
appeid  is  granted  in  a  miadeojeapor  caa^  it  doei 
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not  Btaj  eteentktn  ot  th<  taOftiicBiL—Iii  n  ^e-* 
:UHch.  IBS  P.  264;  In  le  Wood.  Id.  268. 

.  (U)  R««ovA  amd  PMeeedlmsa  Sot  Im  Be^ 

«vd. 

«a»l086(6)  (Otl.Cr.App.)  Where  there  U  no 
erldedce  ot  venue  in  record,  conTiction  wiH  be 
rererBed— MuUikin  y.  State,  163  P.  1113. 
<8='ILIi(2)  (Wash.)  A  claim  that  accused's 
committal  to  the  penitentiary  was  unlawful, 
because  bis  moti<m  for  a  new  trial  was  not 

{tassed  upon,  is  without  merits  where  appel- 
ant's  abstract  recites  that  the  motion  was  de- 
nied.—State  T.  Smith,  163  P.  759. 

«a»MII(S)  (Wash.)  In  prosecution  for  fraud 
larceny,  wh«e  a  mpplemental  infonnatlcai 
cbaised  accused  as  a  habitoal  criminal,  record 
of  a  conviction  of  aceuaed  in  another  state  held 
controlling  as  to  date  over  an  inadvertent  er- 
ror in  statraaent  of  facts  as  to  such  date. — 
State  T.  Wilniot,  163  P.  742. 

(B)  Asaicnmcat  ot  Bnora  and  Brlels. 

«B»il30(4)  (Okl.Gr.App.)  Where  criminal  ap- 
peal was  pending  since  October  8,  1916,  and 
■plaintiff  in  error  filed  no  brief,  the  appeal  will 
be  deemed  abandoned  and  the  state  A  'motion 
to  affirm  will  he  aaatained.— Cannon  T.  State, 
163  P.  1112. 

(P)  Dlamlasal,    Hearlna,    and  Rehearlna- 

^1131(1)  <0kl.0r.App.>  The  right  of  appeal, 
beinff  a  privilege  granted  hj  the  laws  of  state 
to  petsfms  convicted  of  crime,  option  of  exer-> 
ciaing  and  discootinaing  such  right,  when  stat- 
ute and  rules  of  court  are  complied  with,  ordi- 
narilv  rests  in  appellant's  discretion. — Huber  v. 
State,  163  P.  SW;  Nash  v.  State,  163  P.  330. 

When  appeal  luu  been  taken  and  cause  duly 
briefed;  argued,  and  submitted,  Criminal  Court 
of  Appeals,  in  absence  of  good  reasons  apparent, 
will  permit  plaintiff  in  error  to  dimiss  appeal 
on  his  own  motion,  and  direct  trial  court  to 
enforce  judgment  and  sentence.— Id. 
,«sa>l  131^5)  (Okl.Cr.App.)  The  court  will  not 
consider  an  appeal  where  plaintiff  in  error  has 
escaped  and  become  a  fugitive  from  justice, 
but  wUl  dlu&N  th«  «pt>e&l.— Myeira  v.  SUte.  163 
P.  968. 

rot  R«vlew. 


134(2)  (Okl.Cr.App.)  Where  witness  is  not 
produced  and  sworn  in  court  and  no  offer  is 
made  U>  develop  his  testimony,  Criminal  Court 
of  AppL-:i'.8  will  not  surmise  as  to  what  he 
would  have  testified  had  he  been  prodoced.— Wil- 
liams V.  State,  163  P.  279. 
®=9lI34(6)  (Wash.)  Where  prosecution  for 
false  advertising  was  tried  below  on  theory  that 
statement  of  former  value  of  property  for  sale 
referred  to  market  value,  'state  is  properly  con- 
fined to  that  contention  on  appeaL — State  v. 
Maasey,  163  P.  7. 

^=31144(10)  (Wash.)  On  appeal  from  a  con- 
viction for  burglary,  an  exception  that  the  court 
appointed  as  coanael  for  accused  an  attorney 
not  learned  in  the  law  will  not  lie ;  it  being 
presumed  that  an  attorney  legally  admitted  to 
practice  prior  to  the  appointment  has  sufficient 
skill  and  learning  to  properly  d^end,  and  the 
record  being  barren  of  any  met  indicating  the 
defense  was  not  properly  conducted.— State  t. 
Kelch,  163  P.  757. 

4=s>II48  (Kan.)  Where  it  docs  not  clearly  ap- 
pear that  the  defeiidant  was  prejudiced  there- 
by, granting  of  permission  to  Indorse  names  of 
witnesses  on  an  information  charging  a  crim- 
inal offense  when  case  was  called  for  trial  was 
within  trial  court's  discretion,  and  not  errors 
State  V.  Howland,  163  P.  1071. 
^=all49  (Wash.)  Whether  accused  in  a  crim- 
inal case  may  be  allowed  to  withdraw  a  plea  of 
erullty  la  discretionary  with  trial  court;  and 
while  discretion  ritould  be  Hbentlly  exercised, 


a  refusal  Cftn  only  be  reviewed  for  an  abase  ^ 
discretion.— State  v.  Wilmot,  163  P.  742. 
^»ll5l  (Utah)  Befuaal  of  court  to  grant  con- 
tinuance M  not  nverslble  error  unless  dearly 
preJodiciaL— State  t.  WUliams,  168  P.  U04. 
^1153(2)  (Wash.)  Under  Bern.  Code  1915,  1 
1213,  the  trial  court's  discretion  as  to  the  com- 
petency of  a  child  under  10  years  of  age  as  a 
witness  will  not  be  disturbed,  except  for  mani- 
fest abuse.— State  v.  Smith.  163  P.  769. 
«=»  1153(3)  (CaLApp.)  Under    Pen.    Code,  R 
1093  and  1094,  a  ruling  of  the  court  permitting 
the  prosecution  in  rebuttal  to  introduce  evi- 
dence which  contradicted  no  testimony  offered 
by  defendant,  does  not  require  a  revernl  unless 
a  clear  abase  of  the  coort^  discretion  is  shown. . 
-People  T.  ValencU.  163  P.  865. 
<^  11 53(3)  (Wash.)  Where    supplemental  in- 
formation' charged  accused  as  a  habitual  crim- 
inal, admission  of  records  of  crimes  charged  be- 
fore proof  that  accrued  was  the  person  referred 
to  dierein  will  not  be  reviewed  In  absmce  of 
suggestion  of  prejudice.— State  v.  WDmot,  168 
P.  742. 

«=9i  153(6)  (Or.)  The  determination  of  the  tri- 
al court  that  a  confeesion  o^  defendant  was 
obtained  withont  the  influence  of  hope  or  fear 
exerciE»ed  by  a  tfaird  person  will  not  be  disturbed 
on  review,  unless  there  is  clear  and  manifest 
error.— State  v.  Mtwris,  163  P.  667. 

«=»l  158(1)  (Okl.Cr.App.)  As  a  general  rule, 
finding  of  trial  court  upon  issue  of  fact  ariSK 
ing  np(m  affidavits  and  evidence  adduced  on  a 
motifm  for  a  new  trial  will  not  be  disturbed 
where  the  evidence  reasonably  tends  to  sup- 
port such  finding.—Owen  v.  State,  163  P.  548. 

1159(2)  (CaLApp.)  The  weight  of  evidence 
is  peculiarly  for  ju^,  and  its  determination, 
in  the  absence  of  a  showing  of  inherent  im- 
probability, vUl  not  be  Mt  aside  on  appeaL— 
People  V.  Benjamin,  168  P.  286. 

1159(2)  (Wash.)  A  verdict  of  guilty  win 
not  be  disturbed  on  appeal,  if  there  is  compe- 
tent and  material  evidence  tending  to  establish 
accused's  guilt.-^tate  v.  Smith,  163  P.  759. 

4=»IIS9(^  (Cal.App.)  Discrepancies  and  differ- 
ences in  description  of  a  mnrderer,  creating  no 
more  than  a  conflict  in  evidence,  do  not  warrant 
appellate  court  in  setting  aside  verdict- People 
V.  Benjamin,  163  P.  235. 

159(4)  (Cal.App.)  The  credibility  of  wit- 
nesses is  peculiarly  for  jury,  and  its  determina- 
tion, in  tjhe  absence  of  a  showing  of  inherent 
improbability,  will  not  be  set  adde  on  appeal.— 
People  T.  Boijamin,  163  P.  236. 

166^2(6)  (Sfont)  Errw  in  denying  the  re- 
quest of  aecosed  for  the  number  of  peremptory 
challenges  to  which  he  was  entitled  does  not 
require  a  reversal  where  the  record  does  not 
show  that  he  exercised  all  of  the  challenges  al- 
lowed him  by  the  court.— State  v.  Collins,  168 
P.  102. 

1 1661/3(6)  (Or.)  The  asking  of  an  improper 
question  to  a  venireman  after  all  other  mem- 
bers of  the  panel  had  been  excused  held  no 
ground  for  reversal :  Buch  venireman  being  alio 
excused.— State  r.  Morrii,  168  P.  567. 

^ssl  167(4)  (Mont.)  Allowing  amendment  of  an 
information  at  clove  of  testimony  by  inserting 
"Dorothy  Burger"  in  lieu  of  "Jennie  Doe," 
where  defendant  knew  at  time  of  filing  informa- 
tion that  Jennie  Doe  was  a  fictitious  name  in> 
tended  to  describe  Dorothy  Burger,  was  not 
prejudicial  in  view  of  Rev.  Codes,  H  9167,  9174^ 
-State  V.  Reed.  163  P.  477. 

«=9i  169(2)  (Kan.)  Where  direct,  positive,  and 
legally  sufficient  evidmce  to  support  criminal 
charge  stated  in  information  has  been  intro- 
duced, fact  that  certain  features  of  merely  cor- 
roborative evidence  introduced  over  objecticm 
were  incompetent  will  not  ordinarily  necessitate 
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a  reversal  of  the  ja^ment^-State  t.  Howland, ' 
163  P.  1071. 

«=»i  169(2)  (Or.)  Erroneous  admission  of  ex- 
pert testimony  that  death  was  not  accidental 
held  harmless  under  Const,  art  7.  S  3,  for  jury 
must  have  drawn  the  same  inference  frcnn  evi- 
dence.—Sute  V.  Morris,  163  P.  667. 
«S9|  169(3)  (OkLCr.App.)  The  admission  of  in- 
-competent  and  immaterlBl  evidence,  as  to  a 
fact  already  admitted  by  the  defendant  will  be 
deemed  harmless. — ^Teague  v.  State,  163  P.  954. 
<8=>  1 1 69(4)  (Idaho)  Where  state  in  criminal 
trial  offered  certain  testimony  and  on  objec- 
tion promised  to  connect  it  with  defendant,  bnt 
failed  to  do  so,  and  where  there  was  no  evi- 
dence connecting  it  with  defendant  its  admis- 
sion was  prejudicial  and  reversible  error.— 
State  V.  Rogers,  163  P.  912. 

I70'/a(5)  (Okl.Cr.App.)  Improper  cross-ex- 
amination which  dearly  discloses  purpose  of 
state  to  degrade  or  to  intimidate  defendant  who 
had  the  stand  as  witness,  and  which  is  calcu- 
lated to  prejudice  the  jury,  constitute  reversi- 
ble error.— Scott  v.  State,  163  P.  553. 
«=»l  171(3)  (CaLApp.)  Where  testimony  of  de- 
fendant's former  convictions  was  excluded  on 
his  objection,  defendaint  cannot  complain  of  the 
district  attorney's  reference  to  the  matter. — 
People  V.  Kirk,  163  P.  696. 

172(1)  (Cal.App.)  In  a  prosecutitm  for  rob- 
bery, an  instructioD  as  to  the  jury's  duty  to 
reach  a  verdict  and  to  consider  each  other's 
opinions  held  not  prejudicial  to  accused. — Peo- 
ple V.  Valencia,  163  1>.  865. 
«=»■  172(2)  (Cal^App.)  Despite  Code  Civ.  Proc. 
g  2061,  snbd.  8,  modificaticm  of  instruction, 
whereby  jury  were  not  required  to  treat  with 
suBpicion  testlnKmy  of  witness  false  In  part, 
held  not  reversible  error.— People  T.  Herrera, 
163  P.  879. 

«as>M72(7)  (Or.)  The  giving  ot  %  charge  on 
accomplice  B  testimony  held  narmlcss,  it  neing 
to  accused's  advantage  that  testimony  of  wit- 
ness for  state,  who  after  agreeing  to  partici- 
pate in  offense  withdrew,  should  be  treated  as 
that  of  accomidice<— State  t.  Morris,  16S  P. 
667. 

«s»ll74(2)  (Colo.)  Beading  by  members  of  ju- 
ry of  false  newspaper  article  of  finding  in  de- 
fendant's cell  of  article  to  effect  escape  held  to 
require  reversal. — Perry  v.  People,  163  P.  844. 
«=»I174(6)  (CaLApp.)  Fact  that  jury_  carried 
with  them  on  their  deliberations,  eiUiibits  which 
they  were  not  authorized  to  take  under  Pen. 
Code,  §  1137j  held  not  reversible  error,  there  be- 
ing no  showing  that  they  considered  such  mat- 
ter.—People  v.  Herrcra,  163  P.  879. 

fB)  DMermSnattom    and    Dlsposltloa  of 

4=>(I62  (Okl.Cr.App.)  An  appeal  from  con- 
viction should  not  be  taken  merely  for  delay. — 
Ledgerwood  v.  State,  168  P.  130. 

When  an  appeal  is  taken  from  a  Judgment  of 
conviction  for  misdemeanor,  the  case  must  be 
briefed  or  argued  when  let^  or  judgment  will  be 
^rmed.-~Id. 

«a>ll82  (Okl.Cr.App.}  Where  an  appeal  from 
a  Judgment  of  conviction  is  taken  and  no  briefs 
are  filed  or  argument  presented,  this  court  will 
examine  the  record,  and,  if  no  error  is  ap- 
parent, the  judgment  will  be  affirmed. — Darrah 
v.  State.  103  P.  720. 

48s>ll83  (Okl.Cr.App.)  tinder  Rev.  Laws,  S 
6003,  the  Criminal  Court  of  Appeals  in  the  fur- 
therance of  justice  has  power  to  modify  any 
judgment  appealed  from  by  reducing  the  sen- 
tence.— Owen  V.  State,  16S  P.  548. 

«S3|)86(4)  (Cal.App.)  Under  Const  art  6,  S 
4%,  the  misconduct  of  a  juror  in  visiting  the 
scene  of  the  crime  after  the  conditions  had  so 
changed  that  he  could  gain  no  information 
held  not  to  require  a  reversa]  of  conviction  for 
maoeUughter.- People  t.  Tugwell,  163  F.  608. 


REPORTEB 

Under  Pen.  Code,  I  1404,  tlie  giving  of  an 
inetructlon  on  manslaughter,  where  Hie  evi- 
dence of  guilt  shows  only  murder,  does  not  re- 
qtiiie  m  reversal  of  a  conviction  of  manslsn^' 
t«,  in  view  of  Pen.  Code,  U  187.  192.— Id. 

xvx  suoOTSsnrE  offeksiqs  Am> 

HABTTUAI.  0BI1IIKAI.8. 

«39l202(3)  (Wash.)  In  a  prosecution  tor  grsad 
larceny,  where  a  sapplemental  informatioa 
charged  accused  as  a  habitual  criminal,  evidence 
of  conviction  of  other  crimes  and  identification 
of  accused  as  person  convicted  of  each  crimca 
held  competent^State  v.  Wilmot,  163  F.  742. 

In  a  prosecution  for  larceny,  wtiere  a  sapple- 
mental  information  charged  accused  as  a  ha- 
bitual criminal,  evidence  of  other  crimes  kM 
to  establish  identity  of  tbe  accused  as  the  per- 
son who  had  been  convicted  of  such  crimes.— Id. 
«=»I202(4)  (Mont)  Where  the  informatioii 
charged  grand  larceny  after  previoos  conviction, 
but  there  was  no  evidence  of  the  previous  con- 
dition, it  was  proper  to  instruct  the  inry  to  dis- 
regard the  allegation  of  prior  conviction,  and, 
if  they  found  defendant  guilty,  to  fix  his  poniah- 
ment  as  for  a  simple  larceny.-^tate  T.  OoUina. 
168  P.  102, 

CROPS. 

See  Landlord  and  Tenant,  <a>]38L 

CROSS-EXAMINATION. 

See  WitaeMee,  «»267-2S7. 

CROSSINGS. 

See  BaUroads,  «s>332~352. 

CUMUUTIVE  EVIDENCE. 

See  New  Trial.  «»10t. 

CURATIVE  ACTS. 

See  Municipal  Corporaticms,  4=»B85:  Statntea 
^268. 

CUSTOMS  AND  USAGES. 

See  Evidence,  «=s>2l ;  Master  and  Servant  ^ 
105,  135. 

DAMAGES. 

See  Costs,  Covenants,  (ez^ilSO;  Dam- 

ages, e==>142;  Drains,  ^=357;  Eminent  Do- 
main,  «=»69-141;  Husband  and  Wife,  ^ 
334;  Master  and  Servant,  «=33S5;  Munici- 
pal CorporationB,  ®=:>706;  Partnership,  «=> 
1221^  ;  Sales,  <S=3384^  405,  442;  Trover  and 
Conversion,  4=344 ;  Waters  and  Water  Conrs- 
es,  «=»17& 

m.  oRoinnis  ahs  simjECTS  of 

COMPEirSATORT  DAMAGES. 

(A)  Direct    or    Remote,    ContinseBi.  or 
ProspeotlTO  CoBaevLvenecs  or  Loasc 

«=»40(1)  (Wash.)  There  is  nothii«  in  the  na- 
ture of  fatnre  profits  per  se  to  prevent  tbtir  al- 
lowance, bnt  they  cannot  be  allowed  when  spcce- 
lative,  remote,  and  consequentiaL— Andreopuloa 
T.  Fereateredee,  163  P.  770. 

(C>  iBtcrest*  Coats,  aad  Uzpeiuoa  mt  Lltl- 

«=»68  (Okl.)  Under  Rev.  Laws  1010,  f  2SiS, 
plaintiff  was  entitled  to  recover  interest  upon 
damages  where  the  amount  of  the  damages  wai 
easily  capable  of  being  made  certain.— Severm 
V.  English.  163  P.  ti2&. 

Where  defendant  knew  as  payments  on  a  cm- 
tract  were  b«ng  made  by  him  to  another  tltat 
plaintiff  was  aititled  under  his  writtw  agrre- 
mcnt  to  receive  such  amount,  he  could  not  be 
heard  to  complain  of  the  allowance  of  intoeiC 
therew.— Id. 
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Vt.  MBASUBB  or  DAKAOES. 
(B)  laJsrlM  to  Fropertr- 

«B9»I05  (Or.)  The  measare  of  damages  for  de- 
Btruction  of  property  by  fire  frwn  a  locomotiTe 
is  its  reasonable  valae.— Strang  t.  OregMi-Wasb- 
ineton  B.  &  Nav.  Co.,  163  P.  1181. 

Ix)98  of  pro0t8  owing  to  decline  of  tbe  hay 
market  in  consequence  of  delay  caused  by  de- 
struction of  machinery  by  railway  fire,  was 
not  recoverable  aa  damages.— Id. 

fC)  Bveaeh  of  Ooatrmet. 

«ss>l20(2)  (N.M.)  On  breach  of  contract  for 
specific  undertaking,  measare  of  damages  is 
difference  between  contract  price  and  the  cost 
to  the  plaintiff  of  doing  work.—- Spencer  t.  Gross 
Kelly  ft  Co.,  168  P.  1067. 

yn.  IMADZQUATE  AKD  EZOESSmB 
DAMAG£8. 

132(14)  (Okl.)  Where  evidence  showed  that 
plaintiff  was  rendered  anconscions  by  collision 
accompanied  by  blow  on  left  tenTporal  region, 
and  thereafter  suffered  from  defective  vision,  in- 
jury to  back,  and  from  trsnmatic  nearosia, 
there  was  no  merit  in  contention  that  verdict  of 
12,500  was  excessive.— St  Louis  ft  S-  F.  B.  Co. 
T.  McFall,  163  P.  269. 

Tin.  PliEADIlTG,  EVIDEHCB,  AXD 
AS8EB8MEKT. 

(A)  PleadlMflc. 

4s3l42  (ChL)  Damage  to  buyer  of  materials 
from  delay  in  delivery  mnst  be  specially  E^ead- 
ed,  and  pleading  that  defendant  had  been  dam- 
a^d  by  reason  "of  plaintiff's  said  breaches  of 
its  said  ccmtract"  was  insufficient— Jodstm  Bffg. 
Co.  v.  Lntge.  163  P.  1017. 

(B)  Bvldeaoe. 

^c»l85(l)  (Okl.)  In  action  tot  personal  injury 
to  motonnan  when  his  car  collided  with  de- 
fendanfa  englBe,  eridenoe  as  to  plaintiff's  in- 
juries held  not  to  sliow  he  was  malingering.— 
St.  Loafai  ft  8.  F.  By.  Co.  v.  McFall«  163  P. 
269. 

(O)  PvoeecAtBcs  Cor  AMoaaaaont. 

«=>208(1)  (Wash.)  Aasewmeut  of  damages 
when  the  facts  are  estaUiahed  is  a  matter  of 
law  for  the  court.— Morrill  v.  Title  Guaranty  ft 
Surety  Co.,  168  P.  733. 

Where  a  penalty  is  fixed  bs  Btatute  for  the 
doing  of  a  certain  act,  no  other  damages  may 
be  assessed,  and,  bdnk  arbitrary,  may  be  as- 
Mssed  by  tae  court  wiuioat  testimony.— Id. 

DEATH. 

See  Master  and  Servant,  «:=»403. 

X.  EVIDENCE  OF  DEATH  AKD  OF 
SURTIVORSHIF. 

4=»4  (Kan.)  Evidence  In  action  on  certificate 
issued  to  plaintiff's  hwband  held  to  support  nre- 
aomption  of  his  death  arimng  from  unexplained 
disappearance  followed  by  absence  of  seven 
years.— iHannon  v.  Grand  Lodge  of  Ancient 
Order  of  United  Workmen  <tf  Kansas,  168  P. 
169. 

n.  Aonoifs  FO&  oavbino  deatk. 

(A)  Riacbt  *f  Aotlon  and  DeteMsoa, 

(Wash.)  Statutes  in  derogation  of  common 

law,  such  as  Wrongful  Death  Act  (Bern.  Code 
1915,  §  183),  should  receive  a  strict  construction 
in  determining  persons  or  classes  entitled  to 
benefit,  and  liberal  construction  in  appiylng  stat- 
ute in  their  favor.— Whittlesey  v.  City  of  Seat- 
tle. 163  P.  193. 

1 1  (Colo.)  A  right  of  action  against  an  em- 
ployer for  wrongfully  causing  a  servant's  death 


is  strictly  8tatntoi7,  itnea  none  ecisted  at  ctKn- 
mon  law.— Denver  ft  B.  G.  R.  Co.  v.  Wilson, 
163  P.  857. 

4=»l  I  (Wash.)  The  common  law  gave  no  reme- 
dy for  the  wrongful  death  of  a  perstm.— Whittle- 
sey V.  City  of  Seattle,  163  P.  188. 
«»3I(3)  (Colo.)  Under  federal  Employers'  li- 
ability Act,  the  administrator  or  executor  al<me 
can  sue  for  death  of  employ^.- Denver  &  B.  G. 
B,  Co.  V.  Wilson,  163  P.  857. 
4»3I{6)  (Colo.)  Widow  cannot  aue  under  the 
federal  Bmployers*  Liability  Act,  although  any 
sum  recovered  by  the  personal  representative 
would  necessarily  inure  solely  to  her  benefit.— 
Denver  &  R.  6.  B.  Co.  v.  Wilson,  163  P.  857. 
«s>3l(e)  (Wash.)  Under  Wrongful  Death  Act 
(Rem.  Code  1915,  S  1S3),  surviving  children  of 
woman  killed  in  accident  could  not  maintain  ac- 
tion for  her  death,  despite  sections  144  and  148. 
-WhitUesey  v.  City  of  Seattle,  163  P.  193. 

<8=>76  (Mont)  Evidence  held  insufficient  to 
show  a  child,  drowned  in  an  irrigation  canal,  fell 
into  it  from  the  street,  where  it  should  have 
been  covered,  ratlier  than  at  another  point— 
Fusselman  t.  Yellowstone  Valley  Land  ft  Irri- 
gation Co..  163  P.  473. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;   Fraudulent  ConTeyances. 

DECEDENTS. 

See  Bzecntors  and  Administrators. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  •&=>417;  Evidence,  «=»271, 
279;  Homicide,  «=3203. 

DEDICATION. 

See  Highways,  ^159;  Injunction,  «a»ia8. 

DEEDS. 

See  Covenants,  4^21,  51;   Bscrows,  <8a>l,  7; 
Evidence,  4s>417-461;   Frauds.  Statute 
9s3l(@:    Fraudulent  Conv^ancea;  Hort- 
gages;  Taxation,  «s»762-788;  Trusts,  «s» 
11,  62. 

X.  BEQUISTTES  AlfD  TAIiIDITT. 

(A)  Ratnvo  BaaeaHala  of  OoaTcruo- 

«■  Itt  OoBoral. 

«=»I7(1)  (CaLApp.)  An  agreement  to  pay  the 
debts  of  the  grantor  and  to  make  other  payments 
in  accordance  with  his  wishes  is  sufficient  con- 
sideration to  support  a  deed.— Ellis  v.  Funk,  163 
P.  882. 

(O)  DxeentioD. 

(8=>44  (Kan.)  The  "execution"  of  a  deed  in- 
cludes its  ddivery.— McAndrew  t.  Sowdl,  168 
P.  658. 

(D)  DellveiT. 

•S36I  (Or.)  Where  deed  is  signed  and  deliver- 
ed to  dc^weitary  with  directions  to  deliver  it 
to  grantee  upcm  death  of  grantor,  the  instru- 
ment, even  in  absence  of  contract  and  consid- 
eration,  will  operate  to  convey  title  if  grantor 
at  time  oi  delivery  parted  with  control  and 
dominion  over  writing,  such  instrument  being 
regarded  as  present  act  of  grantOT.- Foulkes 
V.  Seugstacken.  163  P.  311. 

Where  deed  is  delivered  to  depositary  with 
directions  to  deliver  it  to  grantee  upon  death 
ni  grantor  and  subsequent  performance  of  some 
condition  by  grantee,  the  instrument  is  presmt 
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deed  ol  jrantor  &t  time  of  delivery  to  deposi- 
tary, and  title  thereniton  pasaes  to  grantee,  de- 
feasible, however,  if  grantee  fails  to  perform 
c<mdition  imposed  upon  him, — ^Id. 
«»64  fKan.)  The  "deUvery"  of  ft  deed  in- 
cludes Its  acceptaace  by  the  grantee, — McAn- 
drew  T.  Sowell.  163  P.  653. 

mi  vaiiditr. 
$s»69  (Or.)  The  solution  of  qnestitoi  whether 
there  was  a  mutual  mistake  in  deeds  does  not 
depend  upon  cupidity  of  one  party  nor  upon 
inconvenience  caused  the  other. — Aspinwall  v. 
lJunlavy,  163  P.  1169. 

«=»7I  (Or.)  Where  the  chief  stockholder  of  a 
bank  stole  funds  from  it^  and  purchased  prop- 
erty, and  the  bank's  officers,  by  threatening  her 
husband  with  prosecution,  induced  his  wue  to 
execute  conveyances  of  the  property,  the  wife 
was  not  entitled  to  cancellation  of  the  convey- 
ances as  procured  by  dareas.— Bostad  v.  Thor- 
sen,  163  P.  987. 

m.  OOHSTBUGTION  AHB  OFEBA^ 

TIOIT. 

(A)  General  Rnlea  or  Con ■  traction. 

4»93  (CaLApp.)  Deeds  are  to  be  conetrued 
like  any  other  contract,  and  Intent  of  the  par- 
ties arnved  at,  if  possible,  from  its  terms ;  all 
oi  it  being  examined. — Sherriff  v.  Sherrilf,  163 
P.  878. 

(B)  Property-  Oonve7«d< 

«s>l  12(1)  (Or.)  Where  description  in  a  deed  re- 
fers to  a  public  record,  where  adequate  descrip- 
tion may  be  found,  resort  may  be  had  tiiereto  in 
order  to  identify  premises.— Bagley  t,  Blocb, 
163  P.  425. 

IV.  PLEADING  AND  EVIDENOE. 

(8=>21l(2)  (Or.)  In  an  action  to  determine  a 
boundary  dispute,  failure  to  include  in  deed 
all  land  marked  out  by  surveyor  held  not  a  mu- 
tual mistake  on  part  of  defendant  and  grantor, 
their  intention  b^g  that  the  survey  should  con- 
form to  deed,  and  that  defendant  should  have 
20.05  acres,  the  amount  be  paid  for.— Aspin- 
wall V.  Dunlavy,  163  P.  696. 

DE  FACTO  CORPORATIONS. 

See  CoTporatioiiB,  ^28;  Mnnlc^^  Ctwpora- 
tions,  4=s>17. 

DEFAULT. 

See  Jndgmoit,  4»112-177. 

DEFICIENCY, 

See  HoTtgages,  ^559. 

DELAY. 

See  Carrien,  «s»101. 

DELEGATION  OF  POWER. 

See  Intoxioating  Liquors,  4s>10,  11;  Master 
and  Servant,  '8=»108. 

DELINQUENT  CHILDREN. 

See  Infante,  «=»13,  20. 

DELIVERY. 

See  Deeds,  ^961,  6i;  BKrowi. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  «s>194. 

DEMURRER. 

See   Indictment   and   Infomifttloii,   4a»147 : 
Pleading,  «s»103,  2M;  TrUl,  «s»166. 


DEPOSITARIES. 

See  Escrows. 

^=913  (C>>lo^  The  surety  on  a  brnid  to  secure 
a  county  treasurer  for  money  dn)osited  in  a 
bank  is  liable  tor  a  deposit  credited  by  the 
bank  on  delivery  of  receipts  for  taxes  owiu 
by  its  president  and  by  ft  corporadon  in  which 
he  was  interested— National  Surety  Co.  t.  Cod- 
on,  163  P.  284. 

A  bank  is  liable  for  the  amount  of  a  deposit 
slip  in  favor  of  the  county  treasurer  iwaed 
by  its  president  on  delivery  of  receipts  fOr  his 
taxes,  though  he  did  not  have  sutBciuit  faoda 
on  deposit  to  pay  such  taxes.— Id. 
«=>I4  (C<^)  Evidence  of  the  practsee  of  bank 
officers  to  credit  the  county  treasurer  with  s 
deposit  on  delivery  of  tax  receipts  is  admis- 
aime  in  an  action  against  the  surety  on  the 
bond  securing  the  treasurer's  deposits  to  t^ow 
the  authority  of  the  president  to  make  such  de- 
posit and  ratification  by  the  offioets^Nstifmal 
Surety  Co.  v^  Canon,  163  P.  284, 

A  county  treasurer  suing  on  the  bond  secur- 
ing bis  deposits  in  a  bank  can  rely  on  the  prac- 
tice of  the  bank  to  enter  as  deposits  the  taxes 
due  from  its  president  and  from  a  corporation 
in  which  he  was  interested  on  delivery  of  the 
tax  receipts  Without  pleading  ludi  practice- 
Id. 

DEPOSITS. 

See  Banks  and  Banking,  ^184-156. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption.  «=321;  Bastards,  «=s>96-106: 
DxecatoTB  and  Administrators;  Indians,  <=> 

18;  WiUs. 

I.  NATUBE  AND  CX>UR8E  IN  OEN- 
E&AIk 

^=s>  I  (Okl.)  At  common  law,  descent  or  heredi- 
tary succe&aloD  is  the  title  whereby  a  man  on  the 
death  of  his  ancestor  acquirea  his  estate  by 
right  oi  repreaentatitm  as  ois  at  l&w.— Ifef- 
fett  T.  Gonley,  16S  P.  lia 

n.  PERSONS  ENTITItED  AND  THBIB 
RESPEOTTTE  SHARES. 
(A)  Heir*  nad  Next  of  Kin. 

«=>2I  (OkL)  An  "heir"  Is  he  on  whom  lav 
casts  estate  <m  death  of  ftnceitor,  and  estate 
descending  to  heir  is  the  inberitftace.— Moffett 

V.  Conley,  163  P.  118v 

«=>26  (CaLApp.)  The  words  "children"  and 
"lawful  issue,  when  found  in  statutes  of  suc- 
cession, are  not  to  be  oonflued  to  their  strict 
common-law  ngaificatlon.— Wcdf  t.  Gall,  163  P. 

DESCRIPTION. 

See  Deeds,  «=»112;  Larceny. 

DIRECTING  VERDICT. 

See  Trial.  «=»16». 

DISAPPEARANCL 

See  Death,  «S94. 

DISBARMENT. 

See  Attorney  and  Client,  (&=>I53. 

DISCHARGE. 

See  Compromise  and  Settlement;  Prindpal  ftod 
Surety,  <=s»117. 

DISCRETION  OF  COURT. 

See  Aps>eal  and  Errw,  «sbM6-97&;  Certioraii 
^99;  Criminal  law,  «s»1148-1158;  IniuDC 
tion,  <raiap. 
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DISCRIMINATION. 

See  ConstitaticHial  Law,  <g==>211 ;  Carrierg,  ^s> 
13;   Municipal  Corporatiotui,  ^s>62S. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «s>781-T86;  Grimbial 
Law,  «=»im;  Trial,  <^194,  165. 

n.  nrvoiiUNTABT. 

4=362  (Wash.)  Where  plaintiffs  endeavored  to 
fluppreaa  teetimony,  held,  that  it  did  not  warrant 
jadsment  of  diflmissal  in  disregard  of  merits.— 
Langley  t.  Devlin,  163  P.  m 

DISORDERLY  HOUSE. 

See  Homidde,  «5>18. 

DISTRESS. 

See  Landlord  and  Tenant,  «s3265-269. 

DISTRIBUTION. 

See  Bzeenton  and  Adminlstratora,  4s»29&>815. 

DITCHES. 

See  Drains 

DIVERSION. 

See  Waters  and  Water  Oonrses,  <t=B78,  80. 

DIVORCE. 

See  Indians,  ^20. 
IV.  JUBISDIGTIOirPBOCBXlSINOS, 

aud  beuef. 

(B3)  DlsmtHml,  Trlnl  or  Hcarlas:,  aail  New 
Trial. 

®s»l5l  (Cal.App.)  Where  wife  accepted  pay- 
meuta  of  alimony  awarded  to  her,  she  cannot  at- 
tack that  portion  of  judgment  denying  her  a 
divorce  by  motion  for  new  trial.— McCaleb  t. 
McCaleb,  163  P.  1045. 

(F)  Jadarmcnt  or  Decree. 

4=»I6I  (Cal.App.)  Service  ajid  filing  of  a  no- 
tice that  a  motion  will  be  made  on  a  day  after 
expiration  of  six  months  to  vacate  and  set 
aside  an  interlocutory  decree  of  divorce  ia  not 
an  application  within  six  months  within  Code 
Civ.  Proc.  §  473.— Bettencoart  v.  Superior 
Court  of  Kings  County,  163  P.  082. 

V.  AUMOirr,  AXLOWAHCE8,  AHD 
DlSPOSmOlf  OF  PROPERTT. 

^»269(3)  (Ean.)  Proceeding  to  adjudge  de- 
fendant in  divorce  in  contempt  for  willful  fail- 
ure to  pay  expenses  and  support  of  minor  child, 
as  decreed,  may  be  entitled  as  in  the  original 
cDse,  or  brought  as  an  independent  proceeding.— 
Barton  v.  Barton,  163  P.  179. 
^»269(7)  (Kan.)  Proceeding  to  punish  for  con- 
tempt for  willfully  refusing  to  comply  with  de- 
cree of  divorce,  adjudging  defendant  to  pay  ex- 
pfnses  of  litigation  and  for  support  of  child,  is 
rcmwiial,  and  may  be  instituted  by  the  plaintiff 
in  the  case  oat  of  which  contempt  acose. — 
Barton  v.  Barton,  168  P.  179. 
^269(8)  (Kan.)  Defendant  in  divorce,  ad- 
judged guilty  of  contempt  in  willfully  tailing 
to  pay  expenses  and  support  of  minor  child,  as 
decreed  therein,  must  bave  reasonable  notice  of 
proceeding  and  fair  <9portniiity  to  explain  or 
defend  hu  action.— Barton  t.  Barton.  168  P. 
179. 

<S:=»269(11)  (Kan.)  EMdence,  in  proceeding  ad- 
judging defendant  guilty  of  contempt  in  wlll- 
fully  failing  to  pay  expenses  and  for  support  of 
minor  child,  as  decreed  in  divorce  action,  held 
sufficient  to  uphold  decision  that  he  was  able 
to  nifike  required  payracnts,  nud  had  willfully 


refused  to  comply  wltli  decree.— Barton  t.  Bar- 
ton, 168  P.  m 

VI.  CUSTODY  AKP  BirFPOaT  OF 

«s»308  (OaL)  Tinder  Gir.  Code,  f  188,  court 
granting  dlvOTce  may  modify  its  judgment  dur- 
ing minority  of  children  of  the  marriage,  by  pro- 
viaing  for  th^r  custody,  education,  and  support, 
thougn  the  jadgm«it  did  not  reserve  power  to 
modify,— Lewis  v.  Jjewia,  163  P.  4Z 

Under  Civ.  Code,  88  137,  138,  196^  199,  203, 
206,  as  to  custody  and  support  of  children,  etc., 
where  divorce  decree  vests  custody  of  minor  chil- 
dren in  the  mother,  the  father  is  not  obligated 
to  provide  for  them,  except  as  directed  by  the 
decree  then  rendered  or  as  modified.— Id. 

Civ.  Code,  86  ld6,  207,  confining  the  declared 
duty  of  support  of  child  to  the  parent  entitled  to 
its  custody,  apply  only  in  the  absence  of  order 
for  child's  support  in  divorce  action,  or  for 
maintenance  or  control  of  child  without  divorce 
under  Civ.  Code,  88  137, 199.— Id. 

«=>309  (Gal.)  Where  divorce  decree  gave  child's 
custody  to  her  mother  and  made  inadequate  pro* 
vision  for  her  support,  remedy  of  child  to  com- 
pel her  father's  support  was  not  by  action  by 
guai^ian  ad  litem  against  the  father,  but  by 
proceeding  In  original  divorce  suit  to  modify  the 
decree  tmder  Civ.  Code.  8  138.— Lewis  v.  Lewis, 
163  P.  42. 

Right  of  child  to  bave  divorce  decree  modified 
under  Civ.  Code,  i  138,  to  enforce  its  proper 
support  by  divorced  father,  oould  not  be  barred 
by  prior  agreement  »f  the  mother  that  she  would 
not  ask  further  allowance  for  the  child.— Id. 

Modification  of  divorce  decree  under  Civ. 
Code,  i  138,  to  enforce  proper  support  of  child 
by  divorced  father,  may  be  ordered  on  applica- 
tion of  the  mother  herself,  notwithstanding  her 
prior  agreement  not  to  require  further  conmbn- 
tions  from  the  father.— Id. 

In  proceeding  by  child  to  have  divorce  decree 
modified  under  Civ.  Code,  8  138,  to  enforce  ade- 
quate support  from  divorced  father,  if  the  di- 
vorced mother  failed  to  act,  court's  power  could 
be  Invoked  by  a  proper  representative  of  cliUd 
or  exercised  by  court  of  its  own  motion. — Id. 

DOCTORS. 

See  Pbysidang  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law.  «s>4S8;  BMdence,  4a»364- 
378;   Trial,  «=»80. 


See  Gifts. 


DONATIONS. 
DRAINS. 


I.  BBTABUSHMENT  AMD  KAIN. 

TENANCE. 

(Cal.)  Drainage  and  redamation  of  lands 
is  a  legitimate  exercise  of  the  state  police  pow- 
ers.—Oray  T.  BedamatkHi  Dist.  No.  VjOO,  168 
P.  1024;  Proper  v.  Same,  Id.  1037. 
^(3  (Cal.)  St.  1918,  p.  130,  creating  reclama- 
tion district  1500,  is  a  public  statute  and  con- 
struction (rf  levees  therein  provided  is  a  part  of 
its  execution. — Gray  v.  Reclamation  Dist.  No. 
1500,  163  P.  1024;  Proper  v.  Same,  Id.  1037. 
«=»I8  (CalJ  Where  Reclamation  District  1500 
created  by  St  1913,  p.  130.  accepted  its  charter, 
it  became  obligated  to  build  levees  therein  pro- 
vided, and  its  dutaee  were  public  and  not  private 
in  nature.- Gray  v.  Reclamation  Pist.  No.  1500, 
163  P.  1024 ;  Proper  v.  Same,  Id.  1037. 
0=>A3  (Oal.)  A  reclamation  district  may  protect 
nnd  levee  npainst  flood  wflters,  nnd  it  is  imma- 
terial thnt  surface  waters  may  form  some  part 
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of  the  Tolunie.— Oray  t.  Bedamation  Dirt.  No. ' 
1600.  163  P.  1024;  Proper  v.  Same,  Id.  1037. 
^»S7  (Cal.)  If  a  particular  act  in  carrying  out 
a  redamation  project  is  within  the  limits  of  po- 
lice po-wei,  it  IB  valid,  and  individuala  have  no 
cause  of  action,  although  Buffering  injuTy.— Oray 
T.  Reclamation  Diet.  No.  11(00.  iSl  F.  1024; 
Proper  v.  Same.  Id,  1037. 
The  raiBing  of  a  flood  plane  in  a  reclamation 

Sroject  temporarily  floodmg  plaintiGTs  lands  is 
one  under  a  legitimate  ezerdse  of  police  power. 

DRAMSHOPS. 

See  Intozlcathig  Uqnon. 

DRUGGISTS. 

See  Intoxicating  LlqiK»^  ^3>247. 

DUE  PROCESS  OF  LAW. 

See  ConatitntloDBl  Law.  «=92(n-315. 

DURESS. 

See  BUla  and  Notes.  «=»104 ;  Deeds,  «s»71. 

DYING  DECLARATIONS. 

See  Homicide,  <s=>203. 

EASEMENTS. 

See  evidence,  «>=>461 ;  Highways. 

I.  OBBATIOlf.  EXISTENGE,  AMD  TBR- 
KINATIOIC 

^=30^)  (Or.)  A  grantee  of  easement  appur- 
tenant to  land  no  more  loses  it  by  nonuser  than 
he  would  the  land  by  failure  to  occupy  or  cul- 
tivate it— Hoffman  v.  Dorris,  168  P.  VI2. 
®=932  (Or.)  An  easement  of  way  by  grant  is 
lost  by  adverse  possession  incompatible  with 
his  use,  continued  for  the  time  for  acguuing 
adverse  interest  in  land.— Hoffman  v,  Dorris, 
163  P.  972. 

Facts  held  not  to  establiab  adverse  possesrioD 
extinguishing  eaaement  of  way  by  grant  in  an 

alley.— Id. 

n.  BXTEirr  or  right,  vsb,  ahd 

OB8T&UOTXOH. 

4=>6I(8)  (Utah)  One  claiming  an  easement  over 
real  propert?  Booold  set  forth  his  claim  in  apt 
terms  la  hu  pleading.— Fur  T.  Wheelwr^ht 
Conat.  Ctk,  168  P.  2S& 

EJECTMENT. 

m.  PLEADIlfO  Aim  EVIDENCE. 

<t=990(l)  (Kan.)  In  ejectment,  where  owner  of 
land  claimed  a  strip  under  a  boundary  agree- 
ment and  by  adverse  poeseasion,  evidence  that 

Sroperty  was  carried  on  tax  rolls  by  original 
ascriptions  Md  admiisible^Hinnai  r.  Arts, 
163  P.  141. 

EJUSDEM  GENERIS. 

See  Utmidpal  Corporations,  9=9418, 

ELECTION. 

See  Pleading,  «=»369. 

ELECTIONS. 

See  Indians,  ^»2]>;   Manidtpal  OorporatlonB, 
«»108.  867;  Prohlbitton,  ^=»8. 

I.  RIGHT  OT  StTFFRAGE  AND  REGU- 
IJITION  THEREOF  IN  GENERAIu 

9=s>27  (Mout.)  Const,  art.  0,  (  1,  requiring  all 
Sections  by  the  people  to  he  by  ballot,  ie  not 
violated  by  Seas.  Laws  1007,  c,  168,  authorizing 
the  use  of  voting  machines.— iState  t.  bating, 
163  P.  1166. 


V.  REGISTRATION  OF  VOTERS. 

(Idaho)  Failure  of  election  officers  to 
comply  with  law  as  to  registering  voters  who 
comply  with  law  so  far  as  reqaired  of  than 
should  not  be  conrtmed  to  defeat,  right  of  cit- 
izens to  vote,  unless  soth  noncompliance  makes 
result  of  dection  doobtfuL— Houker  t.  Edg- 
ington,  163  P.  7»3. 

Tin.  CONDUOT  or  BLBOnON. 

«»222  (Mont.)  Sess.  Laws  1907,  c.  168,  |  S; 
read  with  sections  14  and  15,  requires  a  voting 
machine  which  when  honestly  operated  will  en- 
able the  voter  to  secretly  cast  his  vote  ai  be 
-nishes  and  to  have  It  counted  as  cast,  and  which 
cannot  be  tampered  with  so  as  to  appear  to  re- 
ceive and  record  his  vote  without  oc^ng  so.— 
State  T.  Keating,  163  P.  1106. 

X.  OOMTESTS. 

«=>275  (N.M.)  Code  1915.  H  20e(K-3080,  lelat- 
injf  to  election  MHitests,  do  not  authorize  the  di^ 
tnct  courts  to  entertain  a  contest  proceeding  for 
the  office  of  district  attorney.— Oi^  t.  Abbott, 
163  P.  1066. 

^9291  (Idaho)  One  contesting  election  has 
bardm  of  showing  that  enough  legal  votes  were 
cast  or  legal  votes  rejected  to  change  result, 
or  that  such  serious  fraud  existed  as  to  make 
result  doubtful  in  order  to  justify  court  in  eetp 
tine  aside  certificate  of  canvasahig  board.— 
Hu^aker  Bdglngton,  163  P.  708. 
<S=>300  (CaLApp.)  Attorney  for  contestee  was 
within  his  rights  in  election  contest  in  inter- 
posing suggestions  in  respectful  lansoage  as 
to  absence  of  showing  that  ballots  were  In  same 
condition  as  when  received,  even  thoogh  Us 
position  was  legally  untenable.— Platnauer  v. 
Superior  Court  in  and  fw  Sacramento  Cmuty, 
163  P.  237. 

«=:9305(7)  (Idaho)  Findings  of  fact  ot  district 
court  in  contested  elecUon  cases  will  not  be 
set  aside  by  Supreme  Court,  where  there  is 
substantial  conflict  in  evidence  and  saA  find- 
ings are  supported  by  competent  evidence.— 
Hnffakor  t.  Bdgington,  163  P.  798. 

EMBALMERS. 

See  Licenses,  <ft=»22. 

EMINENT  DOMAIN. 

See  Conatitatiooal  Iaw,  «=»227,  280;  Honie- 
ipal  Gwporations,  'ts^l-BSO. 


L  XATmU.  EXTENT,  AHP  PBtBOA* 
TXON  07  PoWUH. 

«S92(1)  (C<^o.)  Laws  1906.  p.  811,  concemiiv 
registration  of  iand  titles.  *  which  provides  for 

personal  service  on  residents  and  service  by  pub- 
lication on  nonresidents  and  unknown  claimants, 
and  allows  time '  Cor  filing  answers,  trial,  etc.. 
is  not  unconstitntimial^s  taking  of  propetih[ 
without  compensation.— White  t.  Ainsworth.  Iw 
P.  9r>9. 

9=>47(1)  (Wash.)  Property  not  presently  devot- 
ed to  public  use,  but  held  b^r  public  service  cor- 
poration in  reasonable  anticipation  of  fntore 
needs,  is  deemed  "devoted  to  a  pnblie  use."— 
State  V.  Superior  Court  for  Pacific  County,  163 
P.  15. 

9s>47(7)  (Wash.)  Rule  forbiddinc  condemna- 
tion of  proper^,  previously  devotM  to  a  pablie 
use,  for  the  same  use,  where  the  public  is  al- 
ready adequately  served,  applies  perticolarly  to 
water  companies  controlled  by  the  public  serv- 
ice commission.— State  v.  Superior  Court  for 
Pacific  Ooonty.  168  P.  15. 

n.  OOKPEHSATIOlf. 
(A)  Heeessltr  Snmeleaey  Im  OcaeraL 

®=»69  (CaL)  In  eminent  domain,  compensated 
obedience  for  taking  or  damaging  private  pn^ 
er^  is  the  owner's  constitutional  right. — Gray  f. 
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Reclamation  Dist  No.  1600,  US  P.  1024; 
Proper  v.  Same,  Id-  1087. 
^70  rCaU  Const  Ark.  art  2.  I  22,  providing 
that  private  property  shall  not  be  takui.  ap- 
propriated  or  damaged  for  public  nee,"  without 
compenuttion,  does  not  abridKi^  exurdse  of  po- 
lice power,  and  does  not  at^ly  to  temi>orarT 
damage  rasultiiig  from  reclamation  project — 
Orair  t.  BedamatiMl  Dist  No.  1000,  168  P. 
lOai;  Proper  v.  Same.  Id.  1087. 

(B)  TaJslnv    or     lalsrlns    PMperty  m 
Qro«nd  for  CompenaatlaB. 

^120  (CaLAppJ  Taking  propertjr  of  street 
railroad  for  street  uses  parallel  with  its  track 
is  taking  entitling  railroad  to  actual  compen- 
sation within  CtHist.  art.  1,  {  14,  in  view  of 
Code  Civ.  Proc  |  1240,  snbd.  4.— City  of  Im9 
Angeles  v.  AQen.  168  F.  607. 

(O  BleM«ve  a.nd  Amount. 

^141(1)  (GalApp.)  Under  Street  OpeninRAct 
1903,  §  10,  as  amended  (St  1909,  p.  1038), 
measure  of  damages  fw  property  of  street  rail- 
road taken  by  city  for  street  use  parallel  to  its 
track  is  decrease  in  value  of  nse  of .  land  for 
first  purpose  by  reason  of  its  being  c<nicurrent- 
ly  used  for  second  purpose.— City  of  Lot  An- 
geles T.  AHen,  163  P.  687. 

m.  PBOCEEDZXOS  TO  TAXB  P&OP* 
BBTT  AXm  ASSESS  GOM- 
PENSATIOir. 

«s»i95  (Or.)  Where  the  city  followed  tbe  pro' 
cedure  in  L.  O.  L.  H  685^-6871,  for  condemna- 
tion of  property,  the  owner  coald  show  the  true 
vaine  and  the  damage,  and  the  city  oould  show 
the' special  benefits.-^dimid  v.  City  of  Portland, 
163  P.  1150. 

*=»203(1)  (GaLApp.)  Id  eminent  domain  pro- 
ceeding by  city  to  subject  property  of  street 
railroad  to  street  uses  parallel  with  its  track, 
evldeiiGe  ct  nature  mnd  extent  of  proposed  im- 
provement and  changes  in  railroad  necessitated 
thereby  are  Sjdmissible  to  show  extent  of  dam- 
age—City of  Los  Angeles  v.  Allen,  163  P.  697. 

4^241  (Or.)  In  a  proceeding  to  condemn  land 
to  widen  street,  vhen  the  judgment  awarded 

Broperty  ownw  f8,000  in  excess  of  all  benefits, 
;  was  snflkdeat  and  not  ambignoos.— Sdimid  v. 
City  of  Portland.  16S  P.  IIW. 

•=3242  (Or.)  In  proceeding  to  condemn  land  to 
widen  a  public  street,  where  the  court  had  ju- 
risdiction assuming  the  measare  of  damages  to 
have  been  incorrect,  jndgment  rendered,  allow- 
ing property  owner  a  sam  in  excess  of  all  bene- 
fits, was  not  absolutely  void,  and  thereCm  was 
not  subject  to  collateral  attack. — Scbmid  t.  CHty 
of  Portland,  163  P.  1158. 

®=>243(2)  (Or.)  Where  in  condemnation  pro- 
ceedings to  take  property  to  widen  a  street  the 
property  owner  was  awarded  f 8,000  damages  in 
excesfi  of  nil  benefits,  the  city  could  not  hold  as 
a  lien  against  his  judgment  the  amount  of  spe- 
cial benefits  assessed  against  bis  property. — 
Schmid  v.  City  of  PorUand,  163  P.  1169. 

IV.  BEBIEDIES  OF  OWNEBS  OF 
PBOPERTT. 

«=»^9a)  (Or.)  In  view  of  Const  art  1, 1 18,  a 
corporation  baring  the  right  of  eminent  domain 
cannot,  having  invaded  a  landowner's  property 
without  justincntion,  defend  action  of  trespass 
by  setting  up  its  right  to  condemn  and  securing 
adjudication.— Williams  v.  Goose  Lake  Valley 
Irr.  Co..  163  V.  81. 

It  is  no  defense  to  an  action  for  damages  tor 
trespass  upon  land  by  an  irrigation  company 
faaving  the  right  of  eminent  domain  that  the 
company  desired  to  complete  the  ditch  so  as  to 
be  able  to  furni^  water  for  tite  ensuing  year. 
-Id. 


EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS- 

See  Commerce,  «3>8,  2T ;  Death,  «s>81 ;  lim- 
itation of  Actions,  $=»118 :  Master  and  Serv^ 
ant.  «»121,  204,  222,  286. 

ENCROACHMENT. 

See  ConstitatiODal  Law,  ^70,  80. . 

ENTRY. 

See  Judgment  ^^'Zll. 

EQUITABLE  ESTOPPEL 

See  Bstoppd,  ^ssSS-llS. 

EQUITABLE  MORTGAGES. 

See  Korttagn,  4=»80. 

EQUITY. 

See  Action^  4s>25;  Estoppel;  Fraudulent 
Conveyances;  Injunction;  Intwpleader;  Judg- 
mtat,  <8=s>455;  Partititm;  Quieting  Title; 
Reformation  of  Instnimmbi;  SpeduBc  Per^ 
formaace;  Trusts. 

I.  JUBISDIOTIOir,  FBINGXPLB8.  AND 
KAXDCS. 

(A.)  lla.tiire,   Orovnds,  Snbjeota,   amd  Bm- 
tent  of  JnrladlctlOtt  In  Geneml. 

4s>36  (Kan.)  A  court  of  eguity  of  one  state, 
having  personal  jurisdiction  of  a  defendant  may 
compd  performance  of  contracts  to  convey  land 
in  another  state,  or  grant  other  relief  arising 
out  of  contract  fraud,  or  trust — Caldwell  v. 
Newton,  163  P.  163. 

An  action  may  not  be  maintained  in  this  state 
inv^dving  merely  the  title  and  poaaesrion  to  land 
in  another  state.— Id. 

(O  PrlnclplM  and  Mnzlms  of  Bqnltr' 

«=»65(1)  (Wash.)  Maxim,  "He  who  comes  into 
equity  must  come  with  clean  bands,"  means 
merely  that  he  who  has  defrauded  his  adversary 
to  his  injury  in  subject-matttt  ai  action  will  not 
be  heard  to  assert  ri^t  in  eqnl^.— Landey  t. 
Devlin,  168  P.  80». 

«=»69(2)  (Wash.)  Doctrine  comprehended  In 
maxim,  "He  who  comes  into  equity  must  come 
with  clesn  hands,"  had  no  application  where 
there  was  no  ^vil  in  subject-matter  of  contract, 
and  where,  if  plaintiffs  were  guil^  of  fraud,  it 
was  invited  by  defendants,  and  defrauded  par^ 
made  common  cause  with  plalntiflB.~Lang]ey  v. 
Devlin,  163  P.  395. 

^966  <0r.)  To  entitle  a  party  to  eqnitable  re- 
lief, he  should  be  required  to  do  equity.— Bagley 
V.  feloch,  163  P.  42g. 

^»66  (Wash.)  The  maxim,  "He  who  seeks  equi- 
ty must  do  equity,"  means  merely  that  he  who 
has  defrauded  bis  adverser;  to  his  injury  In 
subject-matter  of  action  will  not  be  beard  to 
assert  right  in  equity.— Langley  v.  Devlin,  168 
P.  395. 

ERROR,  WRIT  OF. 

See  Appeal  and  Bhror. 

ESCHEAT. 

See  Judgment,  «s>4Kt;  Treaties,  ^aBg. 

ESCROWS. 

See  Deeds,  «=>61 ;  Frauds,  Statute  of,  ^74. 

\  (Or.)  Where  vendor,  pursuant  to  contract, 
deposits  deed  with  her  attorney  for  nltimate 
delivery  on  vendee's  compliance  with  contract 
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and  such  attconey  holis  deed  solely  as  repre- 
sentative of  the  vendor,  traosaction  does  not 
amouDt  to  an  escrow.— Foulkes  v.  Sengstacfcen, 
163  P.  811.  ^  , 

In  determiDing  whether  or  not  deliTery  <a  deed 
to  a  third  person  constituted  an  escrow,  in- 
tention of  the  parties  should  govern. — Id. 

While  it  is  not  essoitial  to  establish  an  es- 
crow that  parties  use  word  "escrowj"  yet  when 
they  do  employ  that  term  it  indicates  more 
clearly  than  any  other  word  actual  intention  of 
parties. — Id- 

Where  writtw  instrument,  importing  legal 
obligation,  is  dq>osited  by  grantor  with  third 
party  to  he  kept  by  depoaitary  until  grantee 
pays  stipulated  sum  and  then  to  be  delivered 
over  to  grantee,  an  escrow  is  created.— Id. 

A  pare  escrow  prflaupposes  existence  of  a 
valid  contract  with  sufficient  parties,  a  proper 
aubject-matter,  and  a  consideration.— Id. 

To  constitute  depont  of  deed,  on  escrow,  there 
mtist  be  an  aetoal  valid  ««tract  ot  sale,  in 
absence  of  which  instrument,  though  in  tonn  a 
deed,  is  neither  deed  nor  escrow.— Id. 

An  oral  agreement  for  sale  of  real  estate, 
pursuant  to  which  vendor  deposits  deed  with 
third  penoa  to  be  delivered  to  grantee  upon 
performance  by  him  of  conditions  of  agreement, 
IB  void  under  statute  of  frauds  (U  O.  U  f  808), 
and  deposit  of  sudl  deed  ddes  not  constitute  an 
escrow. — Id. 

Without  part  performance  to  take  oral  con- 
tract for  sale  of  realty  out  of  statute  of  frauds 
(U  O.  U  I  808),  deposit  of  deed  with  third 
person  for  delivety  to  vendee  upon  performance, 
was  not  valid  escrow,  but  merely  eiKitinuing 
offer,  terminating  on  death  of  vmdor,  and  de- 
positaiT  thereaftw  had  no  authority  to  ddiver 
deed.— Id. 

«=»7  (Or.)  Strictly  speaking,  depositary  of  an 
escrow  is  not  agent  of  either  grantor  or  gran- 
tee, but  is  rather  trustee  of  express  trust- 
Foulkes  V.  Saigstackeo.  168  P.  311. 
4s»8(l)  (Or.)  Where  grantor  deposits  a  deed  in 
escrow  to  be  delivered  to  grantee  upon  perform- 
ance of  conditions,  the  deed  is  beyond  control 
of  grantor  until  expiration  of  time  allowed  for 
performance  of  condition,  and  cannot  be  re- 
called without  consent  of  grantee  until  defitolt 
of  latter.— Foulkes  v.  Sengstachen,  168  P.  811. 

A  deed  deposited  in  escrow  doea  not  operate 
to  convey  title  until  performance  of  conditions 
entitling  grantee  to  delivery  by  depositary,  but 
where  grantor  becomes  incapacitated  after  de- 
livery to  depositary  and  before  time  fixed  tor 
performance  of  condition,  a  fiction  is  resorted 
to  by  making  instrument  deed  of  grantor  from 
time  of  delivery  to  depositary.- Id, 

ESTATES. 

ijee  Descent  and  Distribution;   Diecotors  and 
Administrators ;  Tenancy  in  Comnum ;  Wills. 

ESTOPPEL 

See  Bills  and  Notes,  «=9ll3;   Judgment,  4=» 
562;  4  Principal  and  Agent,  «=»14S. 

m.  EQUITABLE  ESTOPPEIi. 

(A)  Natare  «nd  BisBeiitlMlB  In  General. 

4E»58  (Mont.)  That  plaintiff  may  be  estopped 
by  anything  he  said  or  did,  defendant  must 
have  been  misled  thereby  ta  his  injury.— Scheffer 
V.  Chicago,  M.  &  P.  8.  Ry.  Co.,  163  P.  56S. 

(B)  Groimds   of  Bstoppel. 

(Cal.)  Where  a  pledgee  took  stock  in 
good  faith  from  owner  of  legal  title,  braeficial 
owner,  who  had  permitted  pledgor  to  hold  ap- 
parent title  and  power  of  disposition,  is  estop- 
ped from  asserting  its  title  as  against  pledgee, 
an  pledgee  has  superior  equity/— Northwestern 
Portland  Cement  Co.  v.  Atlantic  Portiand  Ce- 
ment Co.,  168  P.  47. 
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(B)  PlftAdlBC   IDvldenee,  Trial,  mad 
view. 

^118  (Kan.)  Svidenee  tiiat,  prior  to  harvest- 
ing crop  sown  by  tenant,  but  not  matured  at 
expiration  of  lease,  landlord  recognized  tenant's 
right  to  share  of  crop,  and  exacted  promise 
from  one  claiming  under  tenant  to  pay  expenses 
of  harvest,  sustained  dednou  that  owner  was 
precluded  from  disputing  tenant's  right  to  share 
of  crop.— Bank  of  Draton  v.  Jesch,  103  P.  150. 

EVICTION. 

See  OoTOiants,  ^102. 

EVIDENCE. 

See  Criminal  Law,  «=»8e&-S04;  Pleading,  ^ 

382;  Witneseea 
For  -evidence  as  to  particular  facts  or  iasuea 

or  in  particular  acti<His  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  rdating  to  eridenoe^  sea 

Appeal  and  Error. 
Beception  at  trial,  see  Criminal  Iaw,  <=>673, 

680;  Trial,  «=>3^04. 

I.  JVDIGIAIi  KOTIOE. 

^10(6)  (Cal.)  The  court  will  take  Judicial  no- 
tice in  reclamation  proceedings  of  topography 
and  general  land  and  water  ctmditions.— Oray  v. 
Reclamation  Dist.  No.  IBOO,  168  P.  1(»4; 
Proper  v.  Same,  Id.  1087. 
«=s>IO(&)  (Wash.)  The  court  will  take  Judicial 
notice  that  a  fresh-water  lake  is  a  navigable 
body  of  water,  and  therefore  subject  to  snperior 
contn4  of  national  governments  for  purpose 
of  regulating  navigation  and  encouraging  com- 
ment.—State  V.  Savidge,  168  P.  738. 
«=3|l  (Cal.)  The  court  will  take  Judicial  no- 
tice in  reclamaticm  proceedings  of  state  historr. 
—Gray  v.  Reclamation  DisL  No.  ICOO,  163  P. 
1024;  Proper  v.  Same,  Id.  1087. 
«s»IB  (Utah)  The  court  will  not  take  Judicial 
notice  of  the  legal  status  of  any  particular  In- 
dian, as  many  of  thnn  have  tlie  sama  status 
as  whits  men.— Murdock  v.  Fandl,  103  P. 
1102. 

4=720(2)  (Wash.)  Habit  of  financing  moTsment 
of  goods  to  protect  purdiase  price  uiroogh  me- 
dium of  drafts  and  bills  of  lading  by  those  hav- 
ing a  limited  credit  is  so  firmly  fixed  in  the 
business  world  that  it  will  be  judidaUy  noticed 
as  a  matter  of  general  knowledge.— Btorris  it  Co. 
V.  Canadian  Bank  of  Commerce,  163  P.  1139. 
4=321  (Kan.)  The  ccHumtm-law  rule  that  a  ten- 
ant is  not  entitled  to  a  crt^  sown,  but  not 
maturing,  before  expiration  of  bis  lease,  has 
not  in  this  state  been  modified  by  any  custom 
of  which  judicial  notice  will  be  taken.— Bank  of 
Denton  v.  Jesch,  163  P.  150. 
«S922(2)  (Wadi.)  Court  may  take  judicial  no- 
tice that,  before  passage  of  Rem.  Code  1915. 
i  6059 — 106,  providing  that  surety  company 
which  fails  to  pay  a  judgment,  etc,  ^aranteed 
by  it  within  ^  days  shall  forfeit  nght  to  do 
business  in  state,  irresponsible  companies  were 
guilty  of  evasive  conduct  from  whidi  peoide 
should  be  protected. — American  Surety  Co.  oi 
New  York  v.  Flshback,  163  P.  488. 
«=»29  (Cal.)  The  court  will  take  judicial  no- 
tice of  reports  of  California  Dfibria  Commission, 
and  of  state  engineers  which  have  be<ai  adopted 
by  statutes.— Gray  v.  Reclamation  Dist.  Xa 
1500,  103  P.  1024;  Proper  v.  Same,  Id.  1037. 
«S=»43(1)  (Utah)  The  court  will  not  take  ju- 
dicial notice  that  Towanta,  an  Indian,  in  this 
proceeding,  is  the  same  Towanta  named  in  Unit- 
ed States  V.  Fitzgerald,  210  Fed.  295,  119  C.  C 
A,  533.— Murdock  v.  Farrell.  168  P.  1102. 

It.  nUBSUlEPTXOlfS. 

<^67(1)  (Or.)  L.  O.  L.  {  799,  snbd.  88,  prorid- 
ing  that  a  thing  once  proved  to  exist  Is  presum- 
ed to  continue  as  iMig  as  is  unal  with  thinfi 
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of  that  natare,  has  no  application  to  rdation  ot  \ 

stockholder  to  bank,  since  doration  U  not  an  in- ! 
variable  attrU>ate  ownership  In  shares  of  | 
stock.— Sargent  v.  Waterbnry,  163  P.  416,  | 
4=^78  (Wash.)  One  who  would  obstruct  justice 
hy  procuring  absence  of  witness  must  hear  bur-  j 
den  of  adverse  presnmptionB. — Langley  v.  Dev- ' 
lio.  163  P.  395. 

4=>83(7)  (Wash.)  In  absence  of  showing  to  con- 
trary, it  will  be  presumed  that  sheriff  did  bis 
duty  under  Rem.  Code  191S,  S  689,  relatlTe  to 
redemption  of  pr<q»erty  front  sale  tm  executini, 
and  determined  that  party  redeeming  was  sac- 
cessor  in  interest  of  party  whose  property  was 
sold.— State  v.  Shattock,  168  P.  414. 

nr.  BELEVAWCT.  MATERIALITY.  AMD 

GOUPETEK GT  IN  OEXEBAI.. 
(A)  VMta  Ik  Im««  mut  BetoTAitt  to 

^108  (N.M.)  Where  iiarty  to  timber  contract 
sued  for  breach  relies  on  request  to  other  par- 
ty to  cease  operating  thereunder  and  other  par- 
ty's acquiescence  t3i»ein,  motive  promptins  such 
request  waa  Immaterial  and  irrelevant  and  prop- 
erly exdndedr-Spenoar  v.  Gross  Kdly  ft  Ca, 
163  P.  1067. 

(D)  MaterlAlltr. 

^^147  (Kan.)  Where  owner  of  land  claimed  an 
adjoining  atrip  under  a  boundary  agreement 
and  by  adverse  posseesioa.  no  error  was  com- 
mitted against  him  in  admitting  in  evidence 
deeds  nnaer  which  he  claimed,  which  made  no 
rAerenee  to  the  strip.— Hinnen  v.  Arts,  163  P. 
141. 

V.  BEST  Ain>  SECONDABT  EVIBEHOE. 

*»I74(1)  (Okl.)  Where  different  impressions 
of  a  writing  are  produced  by  using  cartwn  pa- 
per, the  different  sheets  are  duplicate  originals, 
which,  if  otherwise  competent,  are  admlsirible 
without  accounting  for  nonprodnctlon  of  oth- 
ers.—Maston  V.  Glen  Lumber  Co.,  163  P.  128. 
^»I83<4)  (Colo.)  In  an  action  for  fees  of  an 
attorney  for  a  corporation,  evidence  as  to  the 
loss  of  the  minutes  of  the  resolution  employing 
plaintiff  held  sufficient  to  render  parol  evidence ! 
of  the  substance  of  the  resolution  admissible.— ' 
Expansion  Qold  Mining  &  Leasing  Co.  v.  Camp, 
bdl,  163  P.  968. 

VI.  DEMONSTBATZTE  ETIDBNCE. 

e=>\94  fCal.)  Where  employ^  dalmed  employ- 
er's negligence  in  not  furnishing  safe  applianc- 
es for  trimming  nails  from  castings,  clippers, 
and  shears  which  might  have  been  safely  used 
were  properly  admitted  in  evidence.— Hughes  v. 
Warman  Steel  Casting  Co.,  163  P.  885. 

Vn.  ADMISSIOKS. 

(A)  HMtvre,  Vorta,  nmA  Ineldents  la  0«a> 
oral. 

«=»215(1)  (Or.)  In  action  under  Employers' 
Liability  Act  against  defendant  to  recover  dam- 
ages for  fatal  injuries  to-a  servant  working  on 
a  barn,  an  application  for  a  permit  to  construct 
the  same  in  which  defendant  designated  himself 
as  builder  is  admissible  as  evidence  of  his  rela- 
tionship to  owner.— Cauldwell  v.  Bingham  A 
Shelley  Co.,  163  P.  827. 

(C)  By  Gnuators,  Former  Ownon,  ov  Priv- 

«aD230(^  (Utah)  Deelarations  of  a  former  own- 
er of  realbr  while  in  possesion,  wUdb  diar- 
acterized  his  possession  or  ownership,  are  ad- 
missible against  bis  grantee. — Farr  t.  Wheel- 
wright Const  Co..  163  P.  266. 

(D)  Bt  Avoata  or  Otber  B«prouat>tlT««> 

4s»2430)  (Wash.)  Declarations  of  agent  made 
after  the  transaction  cannot  bind  principal  nn- 


teis  to  rdated  to  It  as  to  emstltate  a  part  of 
res  gestc— Goodwin  t.  Stlmaon  Mill  CSo^  163 
P.  2. 

Letter  written  by  agent  of  defendant  mill  com- 
pany held  not  admissible  as  evidence  of  owner- 
ship by  such  mill  company  of  railway  on  which 
plaintiff  was  Injured.— Id. 

Vm.  DECULRATIOMS. 

<A)  Nature,  Form,  and  Inoldenia  In  Gen- 
eral. 

«=»27l(18)  (Or.)  An  unverified  transcript  or 
statement  of  books  of  account  of  deceased  per- 
son showing  declaratltNis  In  favor  of  his  in- 
terest are  not  admissible  in  evidence  under  lu 
O.  Ll  I  790.-CaTO  v.  Wollenberg,  163  P.  94. 

(B)  By  Deeedeata  Against  Interest. 

«=>276  (Or.)  Under  L.  O.  L.  §  790,  provid- 
ing that  entries  or  writings  of  a  deceased  per- 
son against  interest  may  be  admissible  in  evi- 
dence, entries  by  plumber  in  bis  books  of  ac- 
count showing  amount  due  him  from  patrons 
are  entries  in  his  interest  and  not  admissible. 
-Oaro  T.  Wollenberg,  163  P.  94. 

nC.  HEARSAY. 

«»3I7(1)  Olont)  In  action  tor  converritnt  by 
officer,  evidence  of  conversation  between  de- 
fendant and  attorney  for  execution  plaintiff, 
where  neither  attorney  nor  his  cUent  were  par- 
ties to  this  oause,  was  incompetenL — Ferrat  v. 
Adamson,  163  P.  112. 

«e»3l8(t9  \0r.)  Hecdpts  of  third  parties  con- 
stitute nearsay  and  are  not  to  be  received  in 
evidenee.— Oaro  v.  WoUenbt^,  163  P.  94. 

X.  DOCUMENTABT  EVIBB3T0E. 
(C)  Private  Wrltlns*  aad  Pablicatioas. 

^=»354(11)  (Kan.)  Where  one  in  charge  of  city 
credits  of  wholesale  grocery  company  testified 
that  certain  entries  on  its  books  were  made 
under  his  supervlsi<m,  though  not  in  his  pres- 
ence, the  entries  were'  made  in  regular  course  of 
business,  and  were  admissible  under  Code  Civ. 
Proe.  I  884  (Gen,  St.  1909,  1  6979).-Robert- 
Bon  Itidenour-Baker  Grocery  Co..  163  P. 
655. 

^=>355(1)  (CaL)  Mnnorandum  checks  or  tags 
found  among  the  papers  of  a  hank,  and  unsigned 
by  the  beneficiary  of  a  trust,  did  not  constitute 
TOudienr  showing  payments  to  her  by  the  trus- 
tees.—Purdy  T.  Jotinson,  163  P.  893. 

(D)  PvodooUoa*  Amthentteatioiit  mm*  SU- 
foot. 

«=>370(3)  (Colo.)  The  purported  minute  book 
of  a  corporation  was  properly  excluded  from  evi- 
dence where  that  portion  sought  to  be  used  waa 
not  identified  as  having  been  made  by  the  offi- 
cer charged  with  thut  duty.— Expansion  Gold 
Mining  £  Leasing  Co.  v.  Campbell,  163  P.  968. 
«s>37S(l)  (Utah)  Excluding  letter  where  prop- 
er foundation  has  not  beoi  laid  for  its  admia- 
sioD  in  evidence  is  not  error.— Murdock  v.  Far- 
reU,  163  P.  1102. 

XI.  PAKOI.  OR  EXTRnrSIO  EVI. 
DBKGB  AFFECTING  WRITINGS. 

(A)  Ooatradletlas,  Varylns;,  or  Adding  to 
Terms  of  Written  Inetrnment. 

«=»4I7(18)  (Cal.App.)  Parol  evidence  introduced 
by  plaintiff  broker  to  show  true  date  of  an  ex- 
change agreement  between  defendant  and  other 
party  to  trade  was  admissible.— Levy  t.  Dusen- 
bery,  163  P.  231. 

(B)  Invalldattnff  Written  Inatrnment. 

€=>434(11)  (Mont.)  In  suit  to  rescind  contract 
for  exchange  of  lands  for  fraud  and  misrepresen- 
tations as  to  irrigaticm  water,  rule  that  written 
contract  could  not  be  varied  by  parol,  and  so  flz- 
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ed  amount  of  water,  had  no  application.— Petit 
V.  Sinciier  163  P.  467. 

Id  auit  for  reaciasion  of  written  contract  for 
exchange  of  lands,  stipulating  a  conveyance  by 
defendant  of  right  to  150  cubic  inches  of  ap- 
propriated water  per  second,  evidence  tending 
to  show  that  defendant  possessed  no  such  right 
held  not  inadmissible  as  varying  terms  of  writ- 
ten contract. — ^Id. 

(C)  Sepju-«t«  OF  Sabaeqnent  Oral  Avree- 

meiit> 

^>44lfll)  (Kan.)  Maker  of  note  cannot  defend 
action  by  snowing  oral  agreement  at  time  of 
its  execution  that  he  diould  not  be  liable,  as 
that  would  violate  rule  prohibiting  contradic- 
tion of  terms  of  written  inatrumCQt  by  parol 
evidence. — German  American  State  Bank  v. 
Watson,  163  P.  637. 

^s»444(4)  (Or.)  Delivery  of  deed  in  escrow  and 
ctmditions  of  aepoait  may  be  shown  bj  parol 
evidmce^Foulkea  t.  Sengetacken,  163  P.  311. 

(D)  Coiistra«tloii  or  ApplleKtlim  of  Iak- 

of  Wrlttea  laatmnsBt. 

4t— j448  (Or.)  To  construe  a  deed,  the  court 
^onld  be  put  in  the  position  of  the  parties  and 
if  the  deed  is  ambi|ruons,  it  may  tut  shown  by 
parol  bow  the  parties  nnderstood  ic  and  dealt 
with  the  subject  thereof. — Corvallis  &  A.  R.  B. 
Co.  V.  Portland,  E.  ft  E.  By.  Co.,  163  P.  1173. 

4=>450(1)  (Idaho)  He  apparent  purport  of  a 
written  instrument  may  be  varied  by  parol 
when  the  instrument  is  vague  or  indefinite  in 
its  terms,  or  the  terms  contain  a  meaning  not 
properly  exproned,  but  intended  by  the  parties 
to  be  part  of  contract  and  binding  upon  them. 
— Johansoi  T.  Looney,  163  P.  303. 
•=9450(3)  (Or.)  A  deed  held  not  ambiguous  as 
to  the  part  of  an  alley  over  which  right  of 
way  was  given  thereby,  so  as  to  admit  of  parol 
evidence.— Hoffman  v.  Dorris.  163  P.  972. 
«=»460(12)  (Okl.)  Where  property  secured  by 
chattel  mortgage  was  described  as  "one  stand- 
ard oil  drill  and  rig,  and  of  tools  and  equip- 
ment consisting  of  boiler,  engine,  bits,  stems," 
etc.,  ^arol  proof  of  menning  of  words,  and  sense 
in  which  parties  used  them  such  as  evidence  that 
oil  well  casing  was  not  included,  was  admis- 
sible.-Eoff  v.  Lair.  163  P.  615. 
•»46l(2)  (Or.)  In  the  absoice  of  ambiguity  in 
a  deed  of  easement  of  way  as  to  its  location,  or 
pleading  of  mistake  or  imperfection  in  writing, 
Iiarol  evidence  as  to  intent  of  parties  is  ioaa- 
missible.— Hoffman  v.  Dorris,  1^  P.  072. 

XXL  OPINION  EVIDBNOB. 

(A)  OORolwatons    «ad    Oi»lBlo«a    of  Wtt- 
MftMtta  Im  Gen«ml. 

^=9470  (Cal.)  Whenever  possible,  data  to  es- 
tablish given  conditions  must  be  introduced  in 
evidence^  and.  If  scientific  knoniedgo  is  neces- 
sary, this  may  be  given  by  opinion  of  experts; 
but,  where  not  possible,  opinions  of  ordinary 
witnesses  are  admissible. — Northern  California 
Power  Co.  v.  WaUer.  163  P.  214. 
«s»477(2)  (Wash.)  l^timony  of  nonexpert  wit- 
nesses as  to  the  general  appearance  of  health 
of  an  applicant  for  insurance  at  the  time  he 
made  the  application  is  admissible  on  the  issue 
of  misrepresentation  as  to  heal^.— Ooerts  v. 
Continental  liife  Ins.  &  Inv.  Oa,  163  P.  93a 

(B)  Snblecta  of  Bxpert  TestlmoBy. 

4=9506  (Cal.)  It  was  proper  to  exclude  expert 
tentimony  as  to  whether  it  was  "possible"  for 
employ^  to  be  struck  by  cut  nail  while  trimming 
castings;  this  not  being  a  question  of  science, 
art,  or  trade,"  as  contemplated  by  Code  Civ. 
Proc.  8  1870,  subd.  9.— Ilugnea  v.  warman  Steel 
Casting  Co..  163  P.  885. 

«=>528(3)  (Okl.)  Where  the  injuries  complained 
of  are  of  such  a  character  as  to  require  skilled 
and  profesaiiHial  men  to  determine  the  cause 
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and  extent  thereof,  the  question  Is  one  of  k!- 
ence,  and  must  necessarily  be  proven  by  their 
testimony.— Ft  Smith  ft  W.  B.  Co.  v.  Jones, 
163  P.  1110. 

(O  CoM»ot«»eT  of  BSxperts. 

9S9536  (C!al.)  The  testimony  of  persons  not  pos- 
sessing engineering  skill  or  knowledge  of  hy- 
draulics, as  to  capacity  of  ditches,  being  mere 
guesses,  was  inadmissible  as  expert  tesdmony; 
the  matter  being  suspectible  of  exact  meBsnr^ 
ment— Northern  Calixomla  Pvwer  Go.  v.  Wal- 
ler, 163  P.  214. 

(D)  Buaalaatloa  off  Btepovta* 

«s»548.^kl.)  Physician,  who  examined  patient 
shordy  after  accident  for  parpose  of  testifying 
as  an  expert,  could  base  his  opinion  on  patient's 
subjective  and  objective  aymptoms,  relying  on 
history  of  case,  including  fact  oi  accident,  as 
circumstance  on  which  he  reached  ctnelnsioiL— 
St.  Louia  ft  S.  F.  By.  Go.  t.  UcFall,  163  P. 
269. 

«si550{l)  (Colo.)  In  an  action  to  recover  an 
attorney's  fee,  a  question  asked  expert  witnesses 
as  to  the  value  of  the  services  rendered  lAain- 
tiff,  assuming  be  rendered  those  be  testified  he 
did  render,  is  in  proper  form.— Expansion  Gold 
Mining  &  Leasing  Co.  v.  CaropbeU,  163  P.  968. 
4s3553(4)  (OkL)  In  motorman's  action  for  per- 
sonal injury  when  his  car  collided  with  d^end- 
ant'a  engine,  question  as  to  whether  blow  on 
head  would  be  cause  of  his  present  oondition 
held  not  predicated  upon  hypothesis,  onsuroort' 
ed  by  evidence.— St.  Louis  &  S.  F.  B7.  Cki.  T. 
McFall,  163  P.  260. 

(F)  Bfr«ot  off  OpSalon  B)TM«m0«, 

«=9574  (Cal.)  Where  defendant's  evidence  as  to 
capacity  of  ditches  was  manifestly  inferior  to 
that  of  plaintiff  r^arding  actual  physical  con- 
ditions. Code  Civ.  Proc  1  1963,  declaring  pre- 
somptifm  of  law  that  "higher  evidence  would 
be  adverse  from  inferior  evidence  belns  pro- 
duced," will  apply.— MOTthem  California  Power 
Co.  V.  Waller,  leg  P.  214. 

XIV.  WEIGHT  AND  SUFFIOIENCT. 

«=»586(3.  4)  (Wash.)  When  rights  of  parties 
depmd  on  omflicting  testimony,  there  is  often 
as  much  evidential?  weight  in  la<^  of  circum- 
stances as  in  positive  prool — City  of  Puyallup 
V.  Vergowe,  ife  P.  779. 

4=3588  (Kan.)  The  trial  court  or  jury  most 
coni^der  the  appearance  and  demeanor  of  wit* 
nessee,  their  candor  and  opportunity  for  know- 
ing the  facts  and  mnst  weigh  their  motives  and 
interest,  and  on  consideration  of  all  the  cir- 
cumstances must  find  for  party  producing  the 
more  credible  and  prepcHMerating  evidence.— 
Widunan  v.  Faivre.  163  P.  019. 
tf»59l  (Or.)  A  psrty  vouches  for  the  credibili- 
ty of  assertions  of  his  own  witness,  given  in  re- 
sponse to  questions  asked  by  him.~Aspinwall  v. 
,  Dunlavy,  163  P.  1169. 

«=3596(3>  (Wash.)  Collateral  oral  contracts 
must  be  prov^  by  testimony  that  is  at  once 
clear,  cogent,  and  convincing  in  order  to  over- 
come  relations  and  mutual  promises  of  parties 
when  such  promises  have  been  theretofore 
reduced  to  writing.— City  of  Puyallup  t.  Ver- 
gowe. 163  P.  779. 

^597  (CaLApp.)  Where  plaintifTs  testimony 
is  supported  in  some  degree  by  testimony  of  an- 
other witness  and  other  drcumstances  in  the 
case,  it  cannot  be  said  that  there  is  ioaufficie^nt 
evidence  to  support  verdict,  even  thoogh  the 
greater  number  of  witnesses  testified  otherwise. 
— Harrell  T.  Fresno  Traction  Co.,  163  P.  SlH. 

EXAMINATION. 

See  Criminal  Law,  «S9223,  228;  I'>idenc«^  «a 
548-668:  Witnesses.  ^240-257. 
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EXCEPTIONS. 

See  Appeal  and  Erru',  •=»272,  278;  Judg- 
ment. «K»177;  Trial,  «s»40S. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=>544. 

1.  HATOBB.rOBM.Ain>  OOBTEIITS 
m  aENEBAXi. 

«392B  (Mont)  In  ^ew  of  Lava  1907,  c.  42, 
any  bill  of  exceptions  settled  pursuant  to  Rev. 
Codes,  f  6T87,  during  trial,  or  section  678S, 
after  tnaJ,  wbetb»  used  on  motion  for  new 
trial  or  not,  may  be  used  on  appeal  from  final 
jndRment.— Ferrat  t.  Adamson,  163  P.  112. 

Where  new  trial  proceedings  were  not  insti- 
tuted at  time  bill  of  ezoeptlons  was  prepared, 
evidence  held  not  to  justlfr  oontention  that  it 
was  prepared  onder  Her.  Codes,  |  6796,  in  aid 
of  new  trial  prooeediivB,  and  bemce  not  pro^r 
on  appeal.— la. 

EXCESSIVE  DAMAGES. 

See  Damaces,  «B»lffii. 

EXCHANGE  OF  PROPERTY. 

^=»3(l)  (Mont)  Misrepresentations  that  ranch 
plaintiff  received  had  plenty  of  water,  and  that 
water  was  going  to  waste  thereon,  conatitated 
fraud,  warranting  rescission  of  contract  of  ex- 
change—Petit V.  Windier,  IfSS  P.  467. 

If  representatioiis  of  party  exchanging  lands, 
which  related  to  a  vital  element  of  transection, 
were  falae,  and  were  relied  upon  by  other  party, 
damage  neeesBBzily  ensued  to  anca  other  par^. 
—Id. 

Existence  of  mere  paper  appropriation  of  wa- 
ters of  a  creek  by  defendant,  rendered  unavail- 
ing by  prior  claims  taking  up  all  source  of  sup- 
ply, did  not  meet  defendant's  repreeentatim  to 
plaintiff  in  an  exchange  of  lands  that  defendant's 
land  possessed  water  rights. — Id. 
«s»4  (CaLApn.)  Exchange  agreements  allowing 
time  for  search  of  title  held  not  to  require  deeds 
to  be  exchanied  within  that  time.— Lery  t. 
Dtwenbery,  1^  P.  231. 

^»ll(4)  (Mont)  In  suit  to  rescind  a  contract 
for  exchange  of  lands,  evidence  hetd  to  Justify 
findinx  Cor  plaintiff,  in  that  defendant's  repre- 
•entation  as  to  irrigation  water  was  not  true, 
and  plaintiff  was  shown  to  have  relied  on  it  and 
to  have  been  damaged  by  it — Petit  t,  Sinclier, 
168  P.  467. 

EXECUTION. 

See  Attachment;   Chattel  Mortgages,  ^=»67; 
Exemptions ;  Gamisbmoit. 

V.  STAT.  QITASKINa.  TAOATnrO.  AVD 
BELIEF  AOAINaT  EXEOITTIOK. 

1 58(1)  (Wash.)  Rem.  Code  1916,  S 
6059 — 196,  providing  that  surety  ctanpany,  fail- 
ing to  pay  oDligation  of  bond  guaraoteeint;  judg- 
ment, etc.,  within  30  days  after  judgment,  shall 
forfeit  right  to  do  business,  construed,  with  sec- 
tion 522,  providing  for  stay  of  execution  in 
stated  instances,  and,  in  view  of  sections 
6059 — 1,  6069—238,  held  that  a  judgment  debt- 
or surety  corporation  has  same  right  to  stay 
an  execution  as  an  individual,— American  Sure- 
ty Co.  of  New  York  v.  Fishback.  163  P.  4S8. 

Giving  of  a  stay  bond  being,  In  legal  effect 
a  payment  pro  tempore  within  meaning  of  Rem. 
Code  1915.  t  6051»— 196,  providing  that  surety 
conii>any  failing  to  pay  judgment  in  30  days 
shall  forfeit  right  to  do  business,  that  act  does 
not  conflict  with  MCtion  022,  authorising  stay 
of  exf»nition. — Id. 

Under  Rem.  Code  1915,  {  522.  suthorizing 
stay  of  execution  whether  judgment  debtor  is 


bcRind  to  pay  forthwith  or  witUn  30  daya,  stay 

operates  from  time  bond  ia  given,  and  not  from 
date  of  judgment — Id. 

«=>  172(4)  (Or.)  Under  L.  O.  L.  S  301,  it  Is  nec- 
essary for  attaching  creditor  in  suit  to  enjoin 
sale,  to  allege  and  prove  that  he  had  no  notice  of 
plaintiff'B  uureconled  deed  when  his  attach- 
ment was  levied.— Metropolitan  Investment  & 
Improvement  Co.  v.  Scbouweiler,  168  P.  509. 

In  such  suit  evidence  held  insufficient  to  es- 
tablish that  when  his  attachment  was  levied, 
attaching  creditor  had  no  knowledge  of  plain- 
tiff's unrecorded  deed  from  defendant  in  at- 
tachment action. — Id. 

In  such  suit  burden  was  on  attaching  creditor 
to  prove  that  bia  attachment  was  duly  levied,  and 
that  all  Btatntory  requirements  were  complied 
with.— Id. 

In  such  suit  burden  was  on  attaching  creditor 
to  sustain  bnrden  of  proof  devolving  on  him 
under  issue  whether  attachment  was  regularly 
isnied^Id. 

VH.  8AXS. 

(C)  BeAMspUOH. 

«=>298  (Wash.)  Under  Rem.  Code  1016,  I  099, 
fact  that  notice  of  redemption  from  sale  on 
execnti<m  was  received  by  sheriff  on  16th  of 
month,  and  ndemption  waa  on  19tli,  did  not 
defeat  ndamptiDn.— State  v.  Shattuck,  168  P. 
414. 

Letter  to  sheriff,  who  had  sold  property  on 
execution,  stating  the  fact,  the  parties  to  the 
suit  when  the  time  for  redemption  would  ex- 
pire, and  that  the  present  owners  of  the  equity 
of  redemption,  naming  the  company,  would  re- 
deem, was  a  notice  to  the  sheriff  that  the  com- 
pany would  redeem  within  Rem.  Code  1016,  % 
69G.-Id. 

1^300  (Wash.)  Where  purchaser  of  property 
at  execution  sale,  or  at  feast  ber  attorney,  bad 
notice  of  Intention  to  redeem  on  part  of  owner 
of  equity  of  redemption,  and  appeared  two  days 
before  the  time  of  redemption  and  protested 
aglUnst  sheriffs  permitting  it,  he  cannot  object 
to  want  of  notice.— SUte  v.  Shattuck,  163  P. 
414. 

EXECUTIVE  POWER. 

See  CmrtltntionBl  Law,  •avSO. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts.  <*=>  198-202 ;  Descent  and  Distri- 
bution: Insane  Persons,  lO— ill;  Judgment, 
«=>67();  Partition,  «=»89;  Trusto;  Wilts. 

nr.  OOIiLECTION  AND  MANAOEMBm 
OF  ESTATE. 
(A)  la  General. 

^=»8I  (N.M.)  A  testator's  wishes  and  dlree- 
tions,  not  precatory  merely,  must  be  followed  if 
p<msible  in  all  particulars,  unless  some  appro- 
priate tribunal  authorize  the  executor  to  swerve 
aaide.— Sakariason  v.  James,  163  P.  1060. 

(B)  B«al  Property  and  Interest*  Tbtfreln. 

«=»I20(3)  (Colo.)  Ber.  St  1908,  }  7140,  an- 
thorises  an  administratrix  to  maintain  an  ac- 
tion to  quiet  title  to  the  real  estate  of  her 
intestate  under  Rev.  Code,  I  274.— Galligan  t. 
niomas  S.  Hayden  Realty  Co.,  163  P.  295. 

V.  AIXOWAKOEl  TO  SUBVIYUTO 
WmB,  HVaBAMBp  0& 
OHILDBEN. 

4=>I80  (Wash.)  The  husband  of  a  deceased  wife 
leaving  no  minor  children  is  not  entitled  to  ex- 
emptionsprovided  for  by  Rem.  Code  1915.  |S 
1405-1467,  aa  be  is  not  specifically  named  there- 
in, and  does  not  come  within  the  classes  desig- 
nated:  the  terra  "widow"  not  inrludine  "widow- 
er."—In  re  Row-en's  Katate,  1R3  I'.  379. 
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VZ.  ALIAWAHOE  AND  PAYMENT  OF 
GI.AIMS. 
(A)  Uabllltles  of  Blatate. 

«=»206(4)  (Ean.)  Where  plaintiff  agreed  to  care 
for  his  uncle  for  life  in  return  for  his  property 
at  hia  death,  and  rendered  services  for  a  time 
until  contract  was  abandoned,  he  was  entitled 
to  some  compensation,  which  might  be  allowed 
in  proportion  to  value  of  property  that  such 
time  bore  to  uncle's  expectaucy  when  contract 
was  made.—- Maatersui  t.  Msstmon,  163  P. 
017. 

®=»2f3  (Cal.)  It  was  error  to  allow  claims 
against  estate  of  a  decedent  which  claimant  of- 
fered no  evidence  to  support  and  admitted  were 
barred.— In  re  Aldersley'a  Estate,  163  P.  206. 
■9=9215  (Cal.)  It  is  no  objection  to. a  charge 
against  an  estate  for  a  monument  for  deceased 
that  it  waa  also  intended  to  serve  as  a  monu- 
ment for  grave  of  another.— In  re  Aldersley's 
Efltate,  163  P.  206. 

(D)  PreeentatlOB  aad  Allovrance. 

«=323l  (CaL)  Where  decedent's  mortgage  debt 
had  not  been  presented  as  claim  against  her  es- 
tate, though  it  still  remained  lien  on  land,  ex- 
ecutor was  under  no  obligation  to  pay  it  out  of 
^tate.— In  re  Huntoon's  Estate,  163  P.  62. 
^s>238  (Colo.)  Allowance  by  county  court  of 
claims  against  decedent's  estate  may  there  be 
directly  attacked  for  fraud  by  persona  interest- 
ed, who  coold  not  appeal  from  allowance,  be- 
cause having  no  notice.— McLaughlin  v.  Rote, 
168  P.  841. 

^13239  (Colo.)  Trial  in  the  district  court  on 
appeal  from  6nal  judgment  of  county  court 
refusing  to  entertain  &rect  attack  for  fraud 
of  allowance  of  claims  against  decedent's  es' 
tate.  and  approving  report  and  discharging  ad- 
mlnistrator.  Is  de  novo.— McLaughlin  v.  Rote, 
163  P.  S41. 

Vn.  DISTRIBimON  OF  ESTATE. 

«s>295  (Cal.)  Where  executor  had  on  hand 
$26,000  of  estate  in  cash,  though  hiit  own  cash 
legacy  of  $10,000  should  be  paid  out  of  it,  an- 
other cash  legatee  waa  entitled  to  payment  of 
$8,000  of  her  Wacy,  which  would  leave  more 
than  enough  cash  on  hand  to  meet  all  probable 
expenses  of  adminiatiation. — la  re  Huntoon's 
Batate,  163  P.  62. 

«=>303(2)  (Wash.)  Where  contract  was  made 
by  heirs  with  insurance  company  to  furnish 
money  to  quiet  title  to  estate  property,  held, 
that  the  cmnpany  had  no  right  to  participate 
in  distribution  of  the  estate.— In  re  Cooper's 
Gstate,  163  P.  936. 

^314(8)  (Cal.)  Valuation  of  decedent's  estate 
in  executor's  inventory  and  appraisement  was 
prima  fade  evidence  of  valae  of  property  on 
legatee's  petition  for  partial  distribotion.— In 
re  Huntoon's  Estate,  163  P.  62. 
^314(111  (Cal.)  On  petition  for  partial  dis- 
tribution by  legatee,  field,  that  it  was  proper 
to  allow  petitioner,  who  had  been  diligent  in 
asserting  rights,  portion  of  interest  out  of  Idle 
cash  on  hand,  where  court  was  warranted  in 
iuferrii^  that  final  dutribution  would  have  to 
be  in  cash.— In  re  Huntoon's  Estate,  163  P.  52. 
.«=»3I5(4)  (Wash.)  To  warrant  setting  aside 
decree  tor  final  distribution,  rendered  on  due 
notice,  fraud  alleged  on  part  of  executrix  must 
rdtte  to  preventing  claimant  from  appearing 
and  setting  up  her  claim.— Davia  v.  Seavey, 
163  P.  35. 

Where  final  decree  of  distribution  nnder  will 
was  made,  and  beneficiary  under  an  alleged  un- 
probated  codicil  made  no  claim  or  objection  for 
over  a  year,  such  beneficiary  had  no  standing 
under  Rem.  Code  1915,  §  466,  requiring  peti- 
tions to  vacate  judgments  to  be  served  on  the 
adverse  party  within  one  year.— Id. 
«:5>3I5(5)  (Col.)  Distribution  to  husband,  on 
settlement  of  wue'a  estate,  of  her  ihares  in  wa- 
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ter  company  gave  him  no  ri^t  additi<mal  to 
those  she  possessed  therein.— BlToalde  Lud 
Co.  V.  Jarvis,  163  P.  64. 
<3=>3I5<6)  (Wash.)  After  final  distribnttou  it 
roust  be  presumed  that  the  decree  therefor  wu 
duly  rendered,  and  such  decree  becomes  fioal 
against  one  suing  the  executrix  for  accountins, 
claiming  under  an  alleged  nnprobated  codidl 
deviung  plaintiff  money,  unless  facta  alleial 
disclose  fraud  of  the  executrix  in  procQrins 
the  decree.— Davis  v.  Seavey,  163  P.  35. 

That  the  executrix  fiailed  to  present  true  ftcte 
as  to  who  waa  entitled  to  property  on  final 
distribution  hearing  is  no  ground  for  aoxxoi 
aside  a  final  decree  rendered  on  due  notice,  be- 
ing in  effect  a  collateral  attack.— Id. 

Where  an  executrix  procured  decree  for  final 
distribution  to  herself,  but  failed  to  offer  au 
alleged  codicil  for  probate,  the  beneficiary  un- 
der the  codicil  conld  not  recover  from  her  on 
the  theory  that  a  trust  was  raised  in  favor  o( 
Buch  benefidary,- Id. 

Vm.  SALES  AND  GONVEYANCES  UN- 
DEB  OBOEK  OF  001FBT. 
(O)  Sale. 

<3=>363  (Or.)  In  probate  proceedings  to  sell 
lands  where  administrator  wag  not  charged 
with  fraud  or  negligence  in  pubUcatitm  of  cita- 
tion to  nonresident  neirs,  a  license  to  cell,  made 
less  than  38  days  after  date  of  &rat  publica- 
tion, and  so  premature  under  L,  O.  L.  5|  1254, 
1^5,  held  not  void,  but  merely  voidable,  and 
not  subject  to  collateral  attack. — Stadebnan  v. 
Miner,  163' P.  685. 

SX  AOCOUNTXNO  AND  SEmEMENT. 
(C)  Characs  mm*  teadlte. 

^=»485  (Cal.)  Attorney  for  an  admlnistratrii. 
who  did  not  fully  administer  upon  property,  is 
not  entitied  to  full  commissions,  and  bis  tees 
should  be  based  upon  amount  of  estate  when 
account  is  foUy  settled,  and  not  <m  amount  ac- 
counted •for.— In  re  AMerBley's  Estate,  163  P. 
206. 

(B)  Statins,  Setfliiiff,  OvemlmVr  anA  Re- 
Tlaw, 

^=)5I0(9)  (Cal.)  In  absence  of  evidence  to  con- 
trary, it  will  be  presumed  that  a  deceased  ad- 
ministratrix presented  claims  for  payments 
made  for  medical  attendance  and  funeral  ex- 
oenses  paid  by  her  before  appointment,  within 
time  limited  in  notice  to  creditors,  as  provided 
in  Code  Civ.  Proc.  f  1403,  and  allowance  of 
such  claims  cannot  be  disturbed. — In  z«  Alders- 
ley's  Estate.  163  P.  206. 

EXEMPTIONS. 

See  Taxation,  ^217,  241. 

nr.  PBOTEOTION  AND  ENFOBOE- 
MENT  OF  BIGHTS. 

<3=>I2I  (CaL)  In  the  levy  on  and  sale  of  per- 
sonal property  exempt  to  seller  .under  Code  Civ. 
Proc.  8  600,  a  claim  by  buyer  as  provided  by 
section  680,  without  a  spedfic  claim  that  prop* 
erty  is  exempt  to  seller,  is  snfflcient. — WiUiam- 
Bon  r.  Monroe.  163  P.  662. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  «ss>47<^  471;  Bvidena, 
*=>B08-«74. 

EXTRADITION. 

See  Habeas  Corpus,  «=392. 

FACTORS. 

See  Brokers. 

«s>l  (Oal.)  Whm  an  anbunoUle  wu  received 
by  defendant  under  contract  whereby  defmdant 
was  to  hold  the  pnverty  on  cn^gnment  and 
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when  iold  to  forward  a  aam  of  money  to  the 
seller,  the  defendant  was,  under  CIt.  Code,  { 
2026,  a  factor,  and  by  section  3063  had  a  lien 
on  the  property.— Cats  t.  Rocbaiter,  103  F. 

A  sale  from  conslffaor  to  ctmsiKnee  does  not 
'  in  any  event  take  place  mttil  the  constcnee 
sella  toe  goods,  and,  if  he  auerely  retains  the 
Xoods  and  claims  a  lien  for  repairs  made*  be  is 
not  ebargeable  aa  a  purchaser.— Id. 

FALSE  ADVERTISING. 

See  Criminal  Law,  *=»970;  Fraud,  «=>68,  89. 

FALSE  IMPRISONMENT. 
I.  oinz.  uabujtt. 

(A)  Aeta  CoutltatlMs  False  Imprlsoaaittmt 
mmA  LlabiUtr  Titavetor. 

«=>7(5)  (Wash.)  Where  plaintiff  pleaded  guilty 
to  charge  under  Rem.  &  Bal.  Code,  {  2S25.  and 
paid  fine  therefor,  he  ther^y  lost  any  right  of 
Action  for  false  impriacmment.- Williams  T. 
Brooks,  163  P.  926. 

Fact  that  Rem.  &  BaL  Code.  S  2825,  under 
which  plaintiff  was  accused  of  crime  and  plead- 
ed guilty,  had  been  repealed  by  section  2665,  is 
immatanal  in  action  for  false  imprisonment — Id. 

FALSE  PRETENSES. 

See  Criminal  Law,  ^»371,  417 ;  Indictment 
and  Inf<H-mation,  <S=^161,  202. 

4»20  (Nev.)  General  Incorporation  Laws,  S 
73,  making  it  a  miBdemeanor  for  ofBcer  of  any 
corporation  to  make  false  repreeentations,  does 
not  affect  the  crime  of  obtaining  money  under 
false  pretmses  defined  by  Rev.  Laws,  |  8704.— 
Kz  parte  Crane,  168  P.  246. 
9=»26  (Nev.)  Indictment  charging  president  of 
insurance  corporation  with  obtaining  money  by 
selling  stock  under  false  pretenses  held  to  state 
a  felony  under  Rev.  Laws,  {  8704,  defining 
crime  oi  obtaining  money  under  false  pretenses, 
and  not  a  misdemeanor  under  section  1174,  pro- 
faibiting  <^cer  of  any  corporation  from  making 
falsa  representations.— Bs  parte  Crane,  183  P. 
246. 

«=3>32  (Utah)  Under  Comp.  Laws  190Z.  I  4397, 
providing  different  punishments  where  the  value 
of  property  obtained  by  false  pretenses  Is  under 
or  over  950,  an  Inffxrmatlon  not  alleging  the  val* 
ne  of  a  S2G0  pranissory  note  obt^ed  by  ac- 
cused is  insufflctent. — State  v.  Seymour,  163  P. 
7S9. 

^=s»34  (CaLAp^p.}  Information  charging  defend- 
ant with  obtaining  property  by  false  pretenses 
by  inducing  the  signing  of  the  note,  but  not 
alleging  note  to  have  ever  been  delivered  to 
payee,  failed  to  charge  any  ofEense.— People  T. 
Uippe,  163  P.  506. 

<g=>34  (Wash.)  An  indictment  charging  obtain- 
ing money  under  false  pretenses  under  Code 
Iowa  1897,  {  5041,  by  misrepresentation  as  to 
the  property  of  the  corporation  whose  stock  was 
sold,  snffidsnt  without  alleging  the  insol- 
vency of  the  corporation.- fix  parte  Bndebeck, 
163  P.  930. 

«==>36  (Utah)  Under  Comp.  Laws  1907,  8  4397, 
penalizing  i>er8ons  obtaining  money  by  false  prsr 
tenses,  etc.,  an  information  alleging  that  stock 
subscriptions  were  obtained  by  falsely  repre- 
senting the  corporation's  condition,  etc.,  is  suf- 
ficient, idtbough  the  stock  was  delivered  and  Its 
value  may  have  been  as  r^resentedr— State  t. 
Seymour,  163  P.  789. 

^=>52  (Utah)  In  a  prosecution  for  false  pre- 
tenses, on  instruction  that  accused  was  gmlty 
if  one  or  all  of  certain  misrepresentations  was 
false  is  erroneous,  because  allowing  conviction 

for  an  immaterial  false  miBrepresentation.- 

State  v.  Seymour,  163  P.  789. 


FALSE  SWEARING. 

See  Feriury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  «=98,  27 ;  Deaths  «=»31 ;  Um- 
itation  of  AcUtnia,  «»118 :  Master  and  Serv- 
ant^ «S3»121,  204,  222,  288. 

FEES. 

See  Attorney  and  Client,  «=>166. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «»102. 

FENCES. 

See  Animala,  ^92 ;  Railroads,  «»412. 

FILING. 

Sea  i^weal  and  Steor,  «»58S. 

FINDINGS. 

See  Appeal  and  Brror.  «»931,  1OO8-10U ; 
Trials  «»888. 

FIRES. 

See  BaDroads,  *=>462-484. 

FISH. 

«=>7^  (Wash.)  Under  Laws  1896,  pp.  88-39. 
Si  1-0.  T-9.  held,  that  any  one  having  dtizen- 
suip  and  other  gualificaUons  prescribed  mur 
purchase  tidelanda  for  purpose  of  oyster  culti- 
vation. If  there  be  no  prior  right  to  purchase 
resting  upon  occupancy  and  no  rights,  of  up- 
land owners  in  the  way,  and  board  of  land  com- 
missioners is  without  discretion  to  ignore  ap- 
plications of  Budi  persons  or  to  withdraw  such 
lands  from  such  aoqnlsltlon^In  le  Anderson. 
163  P.  767. 

FOOD. 

See  Injunction,  «=s>86. 

FORCIBLE  DEFILEMENT, 

See  Rape. 

FORECLOSURE. 


See  Chattel  M  . 
liienB,  1^277-281 ; 


«=b284  ;  Mechanics' 
ortgages,  «s»41&-fi69. 


FOREIGN  CORPORATIONS. 

See  Corporations,  <^648;  Railroads,  ^83; 
Taxation,  «»165. 

FOREIGN  COURTS. 

See  Courts,  «^510,  511. 

FORFEITURES. 

See  Insurance.  «s»291,  S28-SSS;  Seardiss  and 
Seizures. 

FORNICATION. 

See  Lewdness;  Prostitution. 

FRANCHISES. 

See  Corporations,  «»31;  Taxation,  «s»aT8. 

(Or.)  A  "franchise"  is  a  right  or  privilege 
granted  to  a  person  or  corporation  by  the  gov- 
ernment, or  a  state,  either  directiy  or  Indirect- 
ly, the  right  to  be  a  corporation  being  known  as 
a  primary  franchise,  and  the  right  conferred 
on  the  corporation  to  transact  a  particular  bosi- 
nesB  being  known  as  a  secondary  franchise.— 
Western  Uniim  Telegraph  Co.  v.  Hnribnrt,  183 
P.  117a 
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FRAUD. 

See  Bills  and  Notes,  ®=»103;  Corporations, 
4=»ft3S;  EMdeoce,  «=»434;  False  Pretens- 
es; Frauds,  Statute  of;  Fraudulent  Convey- 
ances;  Limitation  of  Actions,  ^»100. 

I.  DEOEPTIOK  OOWBlTrUTlKQ 
FRAUD.  AMP  LXABIUTT 
THEBSFOB. 

4s»25  (Or.)  Where  plaintiiS,  to  protect  Interest 
in  corporation,  purchased  ddtendant^s  claims 
a^inst  it  and  thereby  became  owner  of  its  prop- 
erty, contract  will  not  be  rescinded  because  of 
defendant's  false  representations  as  to  amount 
claims,  since  pl^tiff  obtained  what  she 
BOnght.— Robinson  Phegley,  168  P.  1166. 
4=^30  (Cal.)  Where  materialman,  in  furnishing 
iron  rods  rather  than  steel  rods  to  contractor  for 
building,  famiafaed  precisely  rods  which  it  had 
agreed  to  fumidi  by  its  contract  with  contrac- 
tor, if  there  was  any  fraud  upon  owner  of  build- 
ing, it  was  fraud  of  contractor,  and  not  of 
materialman^-Judson  M<g.  Co.  t.  Lutge,  168  P. 
1017. 

n.  ACTIONS. 
(A)  Rlslita  of  Action  and  DeteuM. 

4=333  (Or.)  Where  plaintiff  agreed. to  purchase 
claims  against  a  corporation,  paying  the  claim- 
ant what  he  had  expended  in  behalf  of  the  cor- 
poration, and  the  claimant  misrepresented  the 
amount,  plaintif  held  entitled  to  recover  the 
excess.— Bobin&on  t.  Phegley,  163  P.  1166. 

•=»35  (Kan.)  Where  purchaser  of  property 
agrees  to  assume  oblil^tiona,  he  does  not,  by 
carrying  out  bis  agreement  despite  discovery 
after  payment  of  part  of  price  toat  oblifration 
was  greater  than  represented,  lose  his  right  to 
sue  for  the  fraud.— Geiger  t.  Cardwetl,  163  P. 
613. 

Where  purchaser  by  reastm  of  agreement  to 
arbitrate  was  induct  to  carry  out  contract, 
though  he  discovered  vendor's  fraud  while  it 
was  executory,  purchaser  did  not  lose  bis  right 
to  recover  damages  tar  (rand;  vendor  leftumr 
to  arbitrate.— Id. 

<C)  Bvf  Aeaee, 

€=s>50  (Or.)  Fraud  is  never  presumed,  but  must 
be  proven.— Gregan  v.  Northwestern  Nat.  Ins. 
Co.  of  MUwaukee.  Wis..  163  P.  688. 

«»50  (WashJ  Fraud  is  never  presumed,  but 
must  be  proved.— Morris  &  Co.  t.  Canadian 
Bank  of  Commerce,  163  P.  1189. 

^958(1)  (Wadi.)  Fraud  must  be  proved  by  tes- 
timooy  at  once  strong,  cogent,  and  convincing.r— 
Morris  &  Co.  t.  Canadian  Bank  of  Commerce, 

163  P.  1139. 

4=»58(4)  (Kan.)  In  action  by  purchaser  against 
vendor  for  damages  for  fraud  in  misrepresent- 
ing the  amount  of  an  obligation  which  the  pur- 
chaser assumed,  evidence  held  to  show  that  pur- 
chaser was  induced  to  enter  into  the  contract 
by  fraud.— Qeiger  t.  Oardwdl,  163  P.  618. 

m.  CBIMnTAI.  BEftPONSIBILITT. 

<&=>68  (Wash.)  Advertisement  of  piano  held  not 
to  amount  to  false  statement  as  to  market  val- 
ue so  as  to  render  advertiser  guilty  of  false 
advertising  within  Bern.  Code  1916,  {  2622—1. 
-State  V.  Messey.  163  P.  7. 

Under  Bern.  Code  1916.  S  2622—1,  Acid,  that 
advertisement  of  piano  did  not  amount  to  false 
advertising,  notwithstanding  falsity  of  state- 
ment as  to  previous  market  value;  the  adver- 
tisement rilowing  a  depredation.— Id. 

^»69  (Wash.)  Where  information  charging  of- 
fense of  false  advertising  purported  to  set  forth 
effect  of  advertifl«nent,  state  is  confined  t»  ef- 
fect of  advertisement  as  set  forth;  advertise- 
ment itself  not  being  printed.— State  v.  Massey, 
168  P.  7. 


FRAUDS,  STATUTE  OF. 

See  Trial.  «»261;  Vendor  and  Pnrebaaer.  «3 
834,  337. 

m.  PBOiaus  TO  ahsweb  fob 

DEBT.  DEFAULT.   OB  MMOAB- 
BIAOB  OP  AirOTHEB. 

^18(3)  (Cal.)  Agreement  of  purchaser  of 
property  subject  to  mortgage  to  be  personally 
liable  for  debt  is  not  within  statute  of  frauds.^ 
Dodds  V.  Spring,  163  P.  351. 
^18^)  (Kan.)  Grantee's  aasnmftion  of  an  is* 
cumbrance  upon  the  property  conveyed  is  not  a 
"promise  to  pay  the  debt  of  anotber,"  In  such 
a  sense  as  to  bring  it  within  the  statute  iA 
frauds  (Gen.  St  1915,  |  4888)^MeAadKW  t. 
Sowell,  168  P.  853. 

VI.  BEAI.  PBOFUBTT  AKD  BSTATES 
AMD  HrZEBBSTB  THBBBDr. 

9=374(1)  (Or.)  An  oral  agreement  for  sale  of 
real  estate,  pursuant  to  which  vendor  deposits 
deed  with  third  person  to  be  delivered  to  gran- 
tee upon  performance  by  him  of  conditions  of 
agreement,  is  void  under  statute  at  frauds  (L. 
O.  L.  g  808).-lioalkes  t.  Sengstadken,  163  P. 
311. 

An  escrow  agreement  for  deposit  of  deed  with 
third  person  to  be  delivered  to  vendee  upon  per- 
formance of  conditions  is  not  contract  of  sale 
of  real  property,  and  is  not  required  to  be  in 
writing  under  statute  of  frauds,  I«.  O.  L.  i  80S, 

—Id. 

VHI.  BBOmSlTBI  AJD  STJinOIEHOT 
OF  WBITIMG. 

«=»I03(1)  (Or.)  A  deed,  deposited  with  third 
person  to  be  delivered  to  vendee  upon  compli- 
ance with  conditions  of  oral  contract  of  sale, 
which  does  not  contain  all  the  tenna  of  such 
oral  contract,  does  not  satis^  provlsiona  of  L. 

0.  L.  1  808,  making  void  agreements  for  ssle 
of  real  property  not  In  writing.^ — Foulkca  Ti 
Sen^acken.  163  P.  311. 

ZZ.  OTEBATKON  AHfD  EFnSOT  OF 
STATUTE* 

^129(6)  (Or.)  The  bar  of  statute  of  frauds 
(L.  O.  L.  I  806),  making  void  oral  agreements 
for  sale  or  land,  is  not  removed  by  part  pay- 
ment of  purchase  price  or  payment  of  taxes, 
such  acts  not  constituting  part  performance.— 
Poulkes  V.  Sengstacken.  163  P.  311. 
®=:»I39(1)  (Colo.)  An  executed  contract  is  not 
affected  by  the  statute  of  frauds.— First  Nat 
Bank  of  Denver  t,  Cripide  Creek  State  Bank, 
168  P.  1134. 

«=9l39(3)  (Colo.)  Statute  of  frauds,  avoiding 
oral  promises  to  answer  for  anothei^s  debt,  is 
inapplicable  to  an  oral  promise  to  generally  in- 
dorse notes,  where  snch  promise  was  executed  by 
RCtnally  Indoratng  them. — First  Nat,  Dnnfc  w 
Denver  v.  Cripple  CieA  State  Bank,  163  P. 
1134. 

X.  PLEADING,  EVIPEWOE,  TRIAL, 
AND  REVIEW. 

4=>I60  (Or.)  Whore  a  broker  in  action  on  oral 
contract  for  commissions  allied  that  he  soM 
a  store,  and  did  uot  show  that  the  store  wsa 
disconnected  with  the  land,  instruction  that  a 
contract  for  sale  of  realty  must  be  in  writing; 
was  warranted  by  the  pleading.— Van  Orsdol  T. 
Hutchcroft,  163  P.  978. 

FRAUDULENT  CONVEYANCES. 

1.  TBANSFEBSAND  TBANSAOTIONS 

INVALID. 

(O)  Property  mmA  Rlvbta  Tmnmtvm^. 

«=»47  (Mont.)  The  legislative  intent  ii  enac^ 
ing  the  Bulk  Sales  Law  was  to  regulate  sale 
in  bulk  of  such  artidea  as  a  nmcbaat  keeps 
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for  Bale  in  ordin&ry  eonm  of'  bnstnen.— F«mt 
T.  Adamstm,  168  P.  112. 

Pool  tables,  cues,  aad  IwUb  kept  for  uae,  bat 
not  for  sale,  were  not  "merdiandifle  in  bulk" 
contemplatM  ty  Bidk  SalM  Law^Id. 
«=95l(l)  (Cal.)  Civ.  Code.  I  8440,  does  not  ap- 
ply to  a  sale  of  implements  of  hoBbaodry  ex- 
empt from  execution  by  Code  Civ.  Proe.  J  690, 
subd.  3,  and  sncb  sale  is  valid  in  view  of  Cir. 
Code,  8S  1140.  1141,  1721,  1739.  which  do  not 
require  immediate  delivery.— WilUamBOn  v.  Mon- 
roe. 163  P.  662. 

«s»52(l)  (OU.)  The  head  of  a  family  could  con- 
vey his  homestead  to  his  danghter  free  from 
any  claims  of  his  general  creditors.— Fint  Nat. 

Bank  v,  Coates.  1^  P.  7l4. 

(I)  RetenttoB  of  PosseaalON  ov  Avparc^t 

$=»I35  (Cal.Aiq).)  Where  defendant  who  re- 
ceived a  bill  of  sede  for  persona]  property  was 
already  in  possession  of  the  property  as  the 
transferor's  agent,  Civ.  Code,  {  3440,  de^rlng 
that  transfers  of  property  not  accompanied  by 
immediate  delivery,  etc.,  are  deemed  fraudulent, 
has  no  application.— Ellis  v.  Funk,  163  P.  332. 

^140  (Idaho)  Bev.  Codes,  |  8170,  did  not 
apply  where  bogs  belonging  to  one  were  sold 
on  execution,  and  the  owner's  judgment  cred- 
itors obtained  no  rights  against  the  purchaser 
by  his  failure  to  remove  them  from  owner's  poa- 
session.— Sweeten  y.  Exell,  163  P.  612. 

^149(1)  (Cal.)  A  sale  by  debtor  of  property 
in  charge  of  a  keeper  under  an  execuQou  levy 
is  not  a  aale  within  the  meaning  of  Civ.  Code, 
{  3440,  and  is  valid  without  iannediate  delivery. 
— Willianuon  v.  Monroe,  168  P.  662. 

GAME. 

See  Fish. 

GARNISHMENT. 

See  Attadmmit. 

I.  NATUBE  Ain>  OKdUMDS. 

(Wash.)  The  remedy  by  gamiabmeat  la 

girely  statutory.— Morris  &  Co.  v.  Canadian 
auk  of  Commerce,  163  P.  1139. 

n.  PEBSOIia  AMD  PBOPEBTT  SUB- 
JECT TO  OABmSHKERT. 

1 1  (N.M.)  A  judgment  debtor  under  a  judg- 
ment of  the  Supreme  Court  may  be  garnished 
in  an  action  in  the  district  court  brought  by  a 
third  person  against  the  judsment  creditor. — 
Hardwick  v.  Harris.  163  P.  253. 

«S963  (N.M.)  Laws  1915.  c.  26.  relating  to  gar- 
nishment, does  not  authorize  the  Karaishment  of 
the  salary  of  a  public  official.— First  Nat  Bank 
of  Albuquerque  v.  Scott,  163  P.  1084. 

VE.  FROCEEDXKOB  TO  SUPFOBT  OB 
EHFOBOE. 

^9 1 62  (Wash.)  Where  plaintiff  fails  to  show 
title  In  its  adversary  defcudant  to  funds  in 
hands  of  garnishee,  or  any  equity  in  itself  su- 
perior to  that  of  garsishee,  its  garnishment  must 
fail.— Morris  &  Co.  v.  Canadian  Bank  of  Oom- 
merce,  163  P.  1139. 

«=I75  (Wash.)  Prior  to  Laws  1893,  p.  95. 
practice  was  to  impound  money  end  property  in 
hands  of  third  persons  by  service  of  copy  of 
writ  of  attachment,  and  the  attachment  was 

Eiirely  ancillary,  and  no  binding  judgment  could 
e  entered  against  garnishee  until  judgment  was 
entered  for  plaintiff  in  main  case,  so  that  Qnd- 
ioK  made  before  judgment  was  interlocutory, 
and  not  to  be  entered  except  as  part  of  main 
judgment.- Morris  &  Co.  v.  Canadian  Bonk  of 
Commerce,  163  P.  1139. 


GAS. 

«s»18  (Kan.)  Where  owner  or  tenant  (tf  build- 
ing applies  to  gas  company  to  turn  on  and 
company,  or  its  agent  without  special  direction, 
assumes  to  know  proper  stop  box  and  turns 
valve  allowing  escape  of  gas  into  service  pipes, 
not  supplying  building,  there  is  negligence  mak- 
ing company  UaUe  for  resulting  Injury.— Bas- 
nett  V.  Cbenyrale  Q«sl  Light  ft  Power  Ca,  163 
P.  161.  • 

i8s»20(2)  (Kan.)  A  public  utility  supplying  nat- 
ural gas  to  inhabitants  of  city  is  presumed  to 
know  location  of  its  stoi>  boxes,  and,  where  stop 
box  in  front  of  building  is  connected  with 
defective  and  unused  pipes  and  another  stop 
box  is  connected  with  p^es  in  use,  is  presum- 
ed to  know  which  of  stop  boxes  connects  with 
pipes  in  use.— Baaoett  v.  Cberryvale  Gofl.  I^t 
&  Power  Co.,  163  P.  161. 

4=320(6)  (Kan.)  In  action  against  gas  company 
for  damages  from  explosion,  findings  that  de- 
fendant knew  that  tik«s  in  which  it  turned  gas 
were  defeetive*  and  tb&t  its  employe  was  negli- 

?ent  in  not  blowing  whether  he  turned  on  gas 
rom  proper  stop,  box,  supported  petition's  al- 
legationB  of  gross  carelesflQeSB  and  culpable  neg- 
ligence.—Basnett  V.  Cherryvale  Gas,  Light  it 
Power  Ock.  168  P.  161. 

GIFTS. 

n.  OAUBA  MOBTXS. 

4S084  (Ool^pp.)  A  transfer  by  decedent  of  per- 
sonal pr<q>ert7  in  payment  of  defendant's  eerv- 
icee  ta  not  E  gUt  causa  nKurtia.— BlUa  t.  Funk, 
168  P.  882. 

GOLF. 

Sea  Master  astf  SerrsBt;  4e»861. 

GOOD  FAITH. 

See  BHIs  and  Notes,  «»887-844;  Batomwl, 
9=>75;  Mortgages,  ^ss618;  Vendor  and  Pior- 
chaser,  ^248,  244. 

GRAND  JURY. 

See  IiidietiMat  and  InformatiML 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  IndomiitT;  Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  4=>33-44. 

HABEAS  CORPUS. 

I.  NATUBB  AHX>  OBOVllDa  OF 
BBBCEDT. 


(Nev.)  Defendant  convicted  of  obtaining 
money  under  false  pretenses,  having  had  objec- 
ticHia  to  indictment  overruled,  was  protected  by 
his  remedy  of  appeal,  and  Iiabeas  corpus  for  his 
discharge  would  not  lie.— Ex  parte  Crane,  163 
P.  246. 

«=»25(1)  (Cal.App.)  Petitioner  for  habeas  ooi^ 
pus.  imprisoned  for  contempt  until  he  should 
deliver  the  custody  <rf  his  child  to  his  divorced 
wife,  held  entitled  to  discharge  under  Pen,  Code, 
S  1487,  on  a  showing  that  be  had  done  all  in 
his  power  to  comply  with  the  court's  order.— 
Ex  parte  Saul,  163  P.  506. 
€=»30(2)  (Cal.App.)  A  nrisoncr  in  custody  on  a 
bench  warrant  issued  on  an  information  suffi- 
cient to  give  the  court  jurisdiction,  but  verbal- 
ly defective,  is  not  entitled  to  habeas  corpus.— 
Bx  parte  Chambers,  163  P.  228. 
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n.  JxmiSDioTioir,  pBooEEDiNoa, 

AND  BELIEF. 

«=»92(2)  (Wash.)  On  habeas  corpus  proceed- 
ings, toe  sufficiency  of  the  iadictment  on  which  a 
warrant  of  extradition  is  based  to  charge  sub- 
stantially an  ofEense  may  be  inquired  int^  but 
not  its  technical  sufficiency.— Ex  parte  Rude- 
beck,  163  P.  m 

HABITUAL  CRIMINALS. 

See  Orimlnal  Law.  ^1202. 

HARBORS. 

See  Municipal  Corporations,  ^=»420. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  •a»10B6-10TO:  Crln^nal 
LawV  «=»lie6%-ll74;  Homicide,  «»340; 
New  Trial,  •=»27. 

HEALTH. 

See  Injonctum,  C=*86. 

HEARINa' 

See  New  Trial 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  «»419,  420;  IMdenee,  ^ 

317,  3ia 

HEDGES. 

See  AdjcAnlUf  Landowners,  4=^9* 

HEIRS. 

See  Descent  and  Distribution,  •»21. 

HIGHWAYS. 

SeeOovenant*,  *»42;  Monidpal  Corporations. 
(^347-S86,  708-706;  Railroads,  «s8>S32-862: 
Statatea,  «=3M,  9S.  07. 


«=>ll3(e)  (Cal.App.)  Under  St  1897,  p.  2012, 
requiring  contractors  on  public  works  to  furnish 
bonds  to  pay  for  material  or  supplies  furnished, 
recovery  may  be  had  on  the  bond  for  gasoline 
used  in  trucks  hauling  gravel,  cement,  etc^L^"" 
road  construction.— Aesociated  OH  Co.  t.  Own- 
mary-Peterson  Co.,        P.  702. 

Under  St.  1807,  p.  202,  requiring  contractors 
on  public  works  to  furnish  bonds  to  pay  for  ma- 
terials or  Bupplles,  etc.,  furnished  for  perform- 
ance of  tbe  work,  pmnns  famishing  matmaJ  to 
a  subcontractor  may  recover  on  toe  bond.— Id. 
«=5>l  13(5)  (Or.)  That  labor  and  materials  were 
Bopplied  to  contractor  with  county  for  highway 
wor\  not  directly  but  through  subcontractor 
does  not  permit  contractor  to  escape  liabili^ 
under  provlstons  of  L.  O.  L.  |  6266.  as  amend- 
ed by  Laws  1913,  p.  59.  and  under  tt«  contract 
and  bond.— Columbia  County  t.  OmBOlidated 
Contract  Co.,  163  P.  438.  ,     ,  . 

Material,  supplies,  labor  furnished  for  inci- 
dental repairs  on  machinery  used  by  contractor 
on  highway  work  for  county,  and  blacksmith's 
services  held  covered  by  both  L.  O.  L.  I  6266, 
as  amended  by  Laws  1013,  p.  69,  and  by  tbe 
contractor's  bond.— Id. 

t'nder  L.  O.  L.  §  6266,  as  amended  by  Laws 
1013,  p.  59,  where  subcontractor  on  hi^way 
work  for  county  employed  teamsters,  who,  before 
filing  of  affidavit  to  procure  copy  of  contract 
for  work  and  contractor's  bond,  assigned  their 
claims  to  one  of  them,  latter's  right  to  enforce 
claims  uainst  contractor  and  surety  was  not 
preclade£— Id.  -   „  -    -  ««« 

Right  of  action,  under  L.  O.  L.  |  6266,  as 
amended  by  Laws  1013,  p.  60,  against  contrac- 
tor and  surety,  of  one  furnishing  labor  and  ma- 
terial to  mbcoDtcactoT  for  hignway  work  for 


county,  cannot  be  defeated  bj  act  o£  eoontar  oA- 
ciala,  breach  of  omtract,  at  act  of  oontrae- 
tor.— Id. 

V.  HEQTJIATIOK  AWP  WB  FOB 

TRAVEL. 
(A)  ObatrmetloKa  Knd  BaevOKekmvmts. 

«=>t59(2)  (Utah)  Complaint  In  an  acti(Hi  to  en- 
join interference  with  Uie  use  of  land  as  a  high- 
way, held  not  to  show  a  right  based  on  dedica- 
tion.—Farr  T.  Wheelwright  Const.  Co.,  163  P. 
256. 

Declarations  of  former  owner  as  to  wb^her 
tiiere  had  been  a  dedication,  held  properly  a- 
cinded  where  dedkatfon  waa  not  pleaded.n-Id. 

HOLOGRAPHIC  WILLS. 

See  Wflla,  «=»183. 

HOMESTEAD. 

See  Bxanpttons;  Fraudulent  CoaTeyanoee,  ^s> 

^  HOMICIDE. 

See  Criminal  Law,  «s»419.  420.  471;  Witneei- 
ee,  «»27T. 

TL  MUBDEB. 

«s>l8a)  (Or.)  ITnder  L.  O.  L  |  1804,  the  klll- 
ing  of  a  human  being  in  tiie  commission  of  a 
felony  constitutes  murder  in  the  second  degree, 
tboogh  there  waa  no  speciSe  intrat  to  klU  and 
acensed  only  intended  to  ctmmit  the  Mony.— 
State  T.  Morria,  168  P.  697. 

In  view  of  L.  O.  L.  H  2380,  230O,  house  in 
which  deceased  lived  for  some  time  before  she 
waa  killed  in  commiaeion  of  larceny  held  a 
dwelling  hooa^  notwitintanding  ahe  need  prem- 
ises  as  a  disorderly  house. — Id. 
4=925  (Cal.App.)  While  to  constitute  murder 
acensed  need  not  intend  to  take  life,  he  must 
spedGcally  contemplate  the  taking  of  Ufe  to 
constitute  an  attempt  to  muider.— People  v. 
Weston,  163  P.  681. 

«s»28  (Or.)  YolontaTT  IntMEleation  cannot  re- 
duce a  homicide  to  manslaughter. — State  t. 

Morris,  163  P.  667. 

«=>29  (Okl.Cr.App.)  Defendant,  cmnmitting  as- 
sault with  dangerous  weapon,  which  waa  not 
and  oonld  not  bare  beoi  ttmL  could  not  be 
convicted  for  murder  or  manalanghter,  where 
codefendant,  with  different  weapon,  committed 
homicide  charged,  without  showinf  eonapfracy- 
— Scott  V.  State,  168  P..55S. 
«=>30(1)  (Okl.Cr.App.)  Defendant  committing 
assault  with  dangerous  weapon,  which  was  not 
and  could  not  have  been  fatal,  coald  not  be  con- 
victed for  murder  or  manslan^ter,  where  co- 
defendant,  with  different  weapon,  committed 
homicide  charged,  without  showing  that  defend- 
ant aided,  etc.,  codefendant. — Scott  y.  State, 
168  P.  653. 

m.  MAN8LAUOHTER. 

9=>fi2  (OkLO.App.)  Defendant,  committing  as- 
sault with  dangeroas  weapon,  which  waa  not 
and  could  not  have  been  fatal,  could  not  be 
convicted  for  murder  or  manalatigbter,  where 
codefendant,  with  different  weapon,  committed 
homicide  charged,  without  showing  conspiracy. 
—Scott  V.  State,  163  P,  563, 

V.  EXOirSABIX  OR  JUSTIEXABU 

HOUOIDB. 

«s»l02  (Cal.App.)  Under  Const  art.  1,  {  1. 
guaranteeing  right  to  defend  life,  Legislature 
cannot  depnve  person,  who  ia  not  a  wrongdoer, 
of  right  of  self-defense.— Peoi^  T.  McDonndl. 

163  P.  1046. 

<S»  1 1 1  (Utah)  Where  officers  were  authorised 
under  Comp.  Laws  1007,  {  4637,  to  break  in- 
to a  house  to  arrest  defendant,  but  the  attempted 
arrest  waa  unlawful  because  they  did  not  first 
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demand  admittance  and  Axplain  their  purpose, 
as  reqtdred  by  section  4645,  defendant  could 
not  attempt  to  kill  the  officcn  in  resititiDg  the 
arrest  unless  it  wa«  apparently  necessary  to 
save  himself  from  death  or  creat  bodily  harm. 
—State  V.  Williams.  163  P.  1104. 
«=>II8(8}  (Cal^pp.)  Defendant,  assaulted  and 
beaten  in  own  home  by  deceased,  whom  he  or- 
dered to  leare,  and  told  be  would  kill  if  he  at- 
tempted to  retOTn,  held  entitled  to  stand  his 
gronod  and  slay  deceased,  who  seized  deadly 
weapon  and  turned  with  manner  and  lancuage 
indicating  intmtion  to  slay  or  seriously  injure 
defendant— People      McDonnell,  163  P.  1046. 

VI.  IITDIOTMENT   AND  INFOBMA- 
TION. 

^=»I39  (Idaho)  Information,  chai^rinf  that  de- 
fendant feloniously  and  with  malice  aforethought 
assaulted  a  named  person  with  knife  and  in- 
flicted mortal  wound,  and  feloniously  and  with 
malice  aforethought  murdered  such  person,  suf- 
ficiently charged  murder  in  second  d^ree.  with- 
in requir«nent8  of  Iter.  Oodea,  {  7677.— State  v. 
Rogers,  168  P.  912. 

VU.  EVTDEKOE. 
(B)  AdmUsfbllltr  Im  Geneml. 

<S=9t58(3)  (Idaho)  To  make  defendant's  threat 
against  deceased  admissible,  it  must  appear  from 
the  eridoice  to  a  reasonable  certain^  that  de- 
fendant directed  the  threat  against  deceased, 
and  if  evidence  leaves  that  matter  in  doubt,  the 
doubt  must  be  resolved  in  defendant's  favor 
and  the  threat  exclnded.-^State  v.  Hogers,  J 63 
P.  912. 

4=>I7I(5)  (Utah)  In  prosecution  for  assault  to 
murder,  testimony  as  to  what  occurred  and  as 
to  conditi<Ki  and  declarationB  of  person  assault- 
ed immediatdy  after  he  was  ritot  by  defendant 
is  admissible.— State  v.  Willianu,  168  P.  1104. 

(C)  Drl>V  Daclamtloma. 

^=»203(8)  (OkhCr.AppJ  Where  deceased,  moi^ 
taJlv  wounded,  said  he  was  growing  weak  and 
could  not  last  much  longer,  and  told  those 
around  htm  who  had  shot  Dim  and  the  circum- 
stences  the  shooting,  the  statianent  was  ad- 
missible as  a  dying  deeUtatioii^WUUania  v. 
State.  163  P.  270. 

•33B230  (Oal.App.)  In  prasecntiou  for  assault 
with  intent  to  mnrder  by  shooting  with  a  rifle, 
the  intent  must  be  determined  from  all  the  dr- 
cumstences  and  from  the  character  of  the  weap- 
on and  the  probable  effect  of  ito  discharge  Into 
the  body  of  another.— People  v.  Weston.  163  P. 
091. 

^=3234(1)  (CaI.App.)  In  a  prosecation  for  mur- 
der, where  the  matter  in  issue  was  the  identity 
of  the  murderer  evidence  Add  sufficient  to  JuBti- 
ctmvlction.— People  T.  Benjamin,  IW  P. 


€=»24l  (Idaho)  Defendant  on  trial  for  bomidde 
need  not  show  drcumstances  in  mitigntiou  or 
that  justify  his  act,  either  beyond  reasonable 
doubt  or  by  preponderance  of  tJie  evidence,  but 
need  only  diow  such  fkcts  as  any  fact  la  proven, 
and,  if  proof  leaves  reasonable  doubt  of  his 
guilt,  is  entitled  to  an  aequittaL^tate  v.  Rog- 
ers, 163  P.  012. 

^»250  (Cal^pp.)  Dridenos  held  to  justify  con- 
viction of  murder. — People  v.  Perry,  163  P.  683. 
^s>250  (Cal.A.pp.)  In  prosecution  for  murder, 
evidence  held  to  support  verdict  of  guilty  of 
^^langhter.— People  v.  McDcmndl.  168  P. 

Vm.  TBIAIto 
fB)  Questlraa  for  Jary. 

4=»269  (Cal.App.)  In  prosecutimi  for  assault 
with  intent  to  murder,  evidence  held  to  present 


a  qnestion  for  the  jury  as  to  the  intent  with 
which  accused  fired  the  rifle.— People  t.  Weston, 
168  P.  691. 

(O)  iBHtrKetlona. 

<^286(2)  (Idaho)  In  prosecution  for  homicide, 
instruction  on  malice  held  erroneous  as  tending 
to  lead  the  jury  to  believe  they  would  be  jus- 
tified in  finding  that  act  done  in  anger  was  done 
with  malice.— State  v.  Rogers,  163  P.  9ia. 
«»294(2)  (Or.)  In  a  h(»nicide  case,  an  instruc- 
titm  on  voluntary  intoxication  in  accordance 
with  L>.  O.  L.  {  1527,  held  wai«anted.—Stete  v. 
Morns,  168  P.  567. 

«=»297  (Gal.App.)  Ordinarily,  an  instruction, 
taken  from  sutute,  as  to  what  constitutes,  justi- 
fiable homicide,  should  not  be  condemned. — 
People  V.  McDonnell,  163  P.  1046. 

«=3300(5)  (Cal.App.)  In  prosecution  for  hom- 
icide, instmction  on  self-defense,  in  view  of 
other  instructions  on  subject  from  which  jury 
mnst  have  understood  law,  held  not  improper 
as  misleadijig  the  jury,  though  not  entirely 
clear  or  accurate,— -People  v.  McDrainell,  163  P. 
1046. 

4=9300(7)  (CaLApp.)  In  prosecution  for  hom- 
icide, defendant's  reQUested  charge  on  self-de- 
fense held  properly  refused  as  not  applicable  to 
any  theory  of  case  based  on  evidence.— People 
V.  McDonnell,  163  P.  1046. 

In  prosecution  for  homicide,  instruction  on 
self-defense  k«M  sim^  to  invuve  abstract  er- 
ror.— Id. 

$=>307d.)  (Idaho)  In  prosecution  for  homicide 
instruction  on  differmce  between  first  and  second 
degree  murder  held  misleading  and  erroneous, 
when  read  in  connection  with  instruction  defin- 
ing malice,  as  purportinjg  to  Inehide  in  defini- 
tion of  mnrder  in  seeono  denee  dementi  tid- 
ing to  constitute  only  raandanghter.— State  v. 
Rogers.  163  P.  912. 

«=»309(3)  (Okl.Cr.App.)  Where  accused  placed 
pistol  at  bead  of  prostrate  and  wounded  victim 
who  was  beexing  him  not  to  shoot  again,  said 
that  dead  pobcemen  told  no  tales,  and  deliber- 
ately fired  fatal  ahot,  trial  judge  properly  re- 
fused to  instruct  on  maxulaughter  in  first  degree. 
-Williams  v.  Stete,  163  P.  279. 

<S=»30g(6)  (OaL  App.)  Notwithstending  P41. 
Code,  I  1159,  it  u  error  to  Instruct  on  man- 
slaughter where  the  only  evidence  of  guUt  tends 
to  mmr  murder  1^  poison  for  the  purpose  of 
robbery,  which  is  defined  by  Penal  Code,  |  188, 
as  murder  in  the  firrt  degree.— Peqcde  t.  Tug- 
well,  168  P.  508. 

«=»309(5)  (Okl.Cr.A^p.)  Where  the  indictment 
charges,  and  the  evidence  clearly  shows,  that 
accused  is  guilty  of  murder  or  nothing,  it  is 
error  to  instruct  on  manslaughter  In  toB  first 
d^xee.— Lcseney  v.  Stete,  163  P.  956. 

X.  APPEAL  Ain>  EBBOB. 

^»340(1)  (CaLApp.)  In  prosecution  for  hom- 
icide, under  peculiar  facts  of  case,  held^  that 
giving  of  instruction  as  to  when  nomicide  is 
justi&ble  was  prejudicially  erroneous,^Pe^^ 
V.  McDouneU,  163  P.  1046. 

HUSBAND  AND  WIFE. 

See  Bills  and  Notes.  «=»92,  104;  Certiorari, 
4s>5;  Divorce:  Bxecntors  and  Administra- 
tors. «s»180;  Marriage;  Witnessea.  •s»14a 

X.  MUnrAXt  RIGHTS,  DTTTIBS,  AMD 
T.IABTT.TTIE8. 

«»I4(7)  (Colo.)  Under  stetute  In  relation  to 
wife's  separate  estate,  a  deed  to  husband  and 

wife  held  to  vest  in  each  an  undivided  one-half 
interest  as  tenants  in  common,  and  not  an  es- 
tate in  entirety.— Whyman  v.  Johnston,  163  P. 
76. 
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III.  OOITTZiTAllCEB.  OOimtAOTS.  AND 
OTHER  TRAWSAOTIOWB  BETWliEM 
HtTSBAND  AND  WIFE. 

«=»47(4)  (OalApp.)  Deed  from  husband  to  wife, 
in  form  bargain  and  sale,  except  conaideratitHk 
of  loTo  and  affection,  of  "an  undivided  or  com- 
miinity  interest"  held  to  convey,  not  fee  dmple, 
but  community  interest — Sberrifl  t.  Shernit, 
163  P.  878. 

Deed  by  husband  and  wife  and  reconTeyanee 
to  them  by  srsntee  held  not  to  mlarre  her  com- 

mnnity  interest  tinder  deed  from  bun. — Id. 

V.  WIFE'S   SEPARATE  ESTATE. 
(A)  What  ConaUtntes. 

<Or.)  Where  husband  claimed  pr<^ 
erty  held  in  wife's  name  by  virtue  of  an  au^ed 
oral  partnership  agreement  with  her,  the  bur- 
den rested  upon  bim  to  prore  such  relation  ^ 
dear  evidence— Bennett  v.  Bennett,  163  P. 
814. 

«»I33<1)  (Or.)  In  action  by  husband  to  eatab- 
lish  a  partnership  between  himself  and  his  wife 
and  to  divide  property  held  in  her  name,  'evi- 
dence held  insufficient  to  establish  partnership. 
—Bennett  t.  Bennett,  163  P.  814. 

(D)  CoHveraneo  and  Oontvaota  to 

Conver. 

«»IB3  (Or.)  ¥10,000  advanced  by  officers  of 
bank  to  assist  it  to  carry  on  business  held  not  in 
itself  sufficient  consideration  to  uphold  convey- 
ance to  them  by  wife  of  principal  stockholder 
who  had  depleted  the  bank's  fand&— Boatad  v. 
Tborsen,  163  P.  8S7. 

VL  AGTIOH8. 

«=x>238(3)  (Wash.)  Tn  action  for  personal  Inju- 
ries, judgment  rendered  against  defendant,  bis 
wife,  and  company,  held  erroneous  as  seeming  to 
render  wife  separately  liable  instead  of  merely 
as  member  of  community  coDsisting  of  herself 
'and  husband.— Mogelberg  v.  Calhoun.  163  P.  29. 

X.  ENTICIIfO  AND  ALIENATING. 

^»333(1)  (Wash.)  To  justify  recovery  in  an  ac- 
tion for  alienation  of  the  affections  of  one's  wife, 
there  must  be  substantial  evidence  to  the  effect 
that  the  affections  were  alienated  and  that  de- 
fendant caused,  or  aided  in  causing,  such  aliena- 
tion.—Kenworthy  V.  Richmond,  1^  P.  924. 
€=^334(3)  (Wa^.)  In  an  action  for  the  aliena- 
tion of  the  affections  of  a  wife,  a  verdict  for  $5,- 
000  htM  not  io  larse  aa  to  warrant  reversal,-^ 
Kenworthy  v.  Bichmond,  163  P.  924. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  ^s^i53. 

ILLEGALITY. 

See  Oontracta,  «ss>137,  138. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY. 

See  Oriminal  Law,  4=342, 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutiona]  Law,  •33B164, 

IMPEACHMENT. 

See  Witnesses,  ^349,  352. 

IMPLIED  CONTRACTS. 

See  Account  Stated, 

IMPLIED  REPEAL 

See  Statutes,  «=3lS9, 161. 


BBPOBTEB  1232 

IMPRISONMENT. 

See  Falae  Imprisonmrat ;  Haheaa  Corpm. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  «»1S9;  MeehaDics' 
I^ens;  Mortaafea,  «s»603;  Mui^e^pal  Oorpo- 
rations,  «=»S47-^88. 

INCOMPETENT  PERSONS. 

See  Inaane  Peraons. 

INCORPORATION. 

See  Corporations,  «s>28;  Municipal  Oorpom* 
tions,  ^17. 

INDEMNITY. 

See  Mechanics'  Liens.  4b»817;  Pilne^Ml  and 

Surety. 

<Jt=>8  (Wash.)  A  proviaion  in  a  contract  for 
street  construction  that  contractor  save  city 
harmless  from  snits  by  reason  of  failure  rela- 
tive to  work,  referred  to  damages  from  nuinner 
of  construction,  and  did  not  obligate  contrnctor 
to  reimburse  city  for  a  judgment  recoTfred 
against  it  for  injuries  caused  in  part  by  its  in- 
dependent negligence  In  maintenance  of  a  street 
light.— aty  of  Puyallup  t.  Vergowe,  163  P.  779. 
<^I3(2)  (Wash.)  Where  a  contractor  was  not 
party  to  action  against  city  for  injuries  receiv- 
ed due  to  concurring  n^lgence  of  a  contractor 
in  leaving  a  street  in  an  unsafe  condition  and 
of^city  in  not  maintaining  a  street  light,  city 
may  not  recover  from  contractor  amount  <h 
judgment  rendered  against  it.— City  of  Pufaliap 
v.  Vergowe,  163  P.  779. 

4=^16(7)  (Wash.)  In  an  action  by  dty  against 

contractor  to  recover  amount  of  a  Judgment  ren- 
dered against  city  in  an  action  for  personal  in- 
juries caused  by  excavation  in  street  evidence 
held  insufficient  to  show  an  oral  agreement  be- 
tween contractor  and  ei^  that  citir  should  re- 
tain improvement  bonds  aa  aecnrtty  for  such 
^d^n^t— City  of  Puyallup  t.  Tergow^  163 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^=»367. 

INDIANS. 

See  Evidaice,  «=>15,  43;  Taxation,  «sb8,  49; 
Vendor  and  Purdiaser,  ^=»180. 

®=>2  (CaL)  Indian  tribes  recognised  federal 
government  are  not  subject  to  laws  of  state  in 
which  they  are  rituated,  but  they  retain  their 
right  to  local  self-govenim«it,  and  regulate  and 
contrd  their  own  affairs  and  rights  of  persona 
and  property,  except  as  Congress  has  otherwise 
specially  provided.— Anderson  v.  Matbewa,  163 
P.  902. 

Establishment  of  school  by  federal  government 
for  use  of  group  of  Indians  and  purchase  of 
land  for  allotment  to  tbem  does  not  constitute 
recognition  of  tbem  as  distinct  tribe  with  inde- 
pendent sdf-govemment  so  aa  to  take  then 
from  without  scope  of  stato  laws.— Id. 
©=>4  (Utah)  Under  Rev.  St  U.  S.  M  2147, 
•2148  (U.  S.  Comp.  St  1913,  SS  4150,  4151), 
Indian  sub^gent  cannot,  without  going  into 
court,  sdse  property  of  Indian  ward  held  by 
white  man  in  Indian  country.— Murdoch  v.  Far- 
rell,  163  P.  1102. 

«=>I3  <Okl.)  Act  Cong.  May  27,  1908,  «.  199. 
35  Stat.  312,  making  enrollment  records  of 
ciimmiaeioner  to  Five  Civilized  Tribes  conclusive 
evidence  as  to  age,  did  not  apply  to  sale  of  al- 
lotted land  prior  to  date  it  took  effect,  and  ad- 
mission of  record  on  question  of  age  of  allottee 
was  error.— Miller  v.  Tliompson,  163  P.  528. 

Where  Creek  freedman,  suing  to  recover  ber 
allotted  land  conveyed  by  her  wlule  a  minor. 
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testified  that  ah*  was  born  in  1898,  census  card 
was  not  competent  to  titvw  her  name  upon  the 
1890  Tribal  Bolls  of  the  Creek  Nation,  ag  it  ia 
hearsay. — Id. 

4s»l4  (Wanb.)  As  Act  Cong.  Maicb  3,  1875, 
was  not  modified  or  repealed  by  Act  Cong.  July 
4,  1884,  where  an  Indian,  after  passage  of 
the  act  of  1884  made  original  entry  of  land 
under  act  of  1875,  paying  required  feea,  and  his 
widow  made  final  proof,  intending  to  do  so  un- 
der Act  of  1876,  held  that  widow  acquired  title 
under  the  act  of  1875  subject  only  to  a  restraint 
on  alienation  for  five  years.— Felix  v.  Yaksum, 
163  P.  481. 

igs>l5(l)  (Okl.)  A  deed  to  his  surplus  or  home- 
stead allotments,  executed  by  Cherokee  freed- 
man  daring  minority  and  after  Act  C<mg.  May 
27,  1908,  took  effect,  was  absolutely  void,  as 
TiolatiDg  section  5  of  act.— Wdeb  t.  Ellis,  163 
P.  321. 

Deed  of  Cherokee  freedman,  conveying  bia  sur- 
plus allotment  for  market  value,  ea  substitute 
for  his  conveyance  during  minority  and  before 
Act  Cong.  May  27,  1908,  became  elfecttve,  was 
governed  by  section  6  of  act,  and  was'  not  void 
as  violative  thereof. — Id. 

Mere  inadequacy  of  price,  or  any  other  in- 
equality in  bargain,  is  not  per  ae  ground  to 
avoid  deed  of  adult  Cberofcee  fteednan  to  bis 
surplus  allotment,  either  in  equity  or  under  any 
restrictive  statute.— Id. 

Where  minor  ChercAee  fxeedman  cwv^ed  Iiis 
homestead  allotment  before  Act  Cong.  May  27, 
1908,  and  thereafter,  during  majorit?.  but  with- 
out first  grantee's  knowledge  sold  to  another, 
who  sold  to  first  grantee,  to  whom  freedman 
directly  executed  his  deed,  the  last  deed  was  not 
violative  of  section  5  of  act. — Id. 

«B»I5(1)  (Wash.)  A  provision  in  an  Indian 
homestead  patmt,  restricting  alienation  for 
which  law  of  case  does  not  warrant,  is  sur- 
plusage, baring  no  controlling  foix^  npcm  title 
of  grantee,  and  patent  must  liave  read  into  it 
law  nndtf  vhidi  tide  it  oonvuv  was  acquired. 
—Felix  v.  Takaum,  168  P.  481. 

In  an  action  to  quiet  title  to  land,  daimed 
by  virtue  of  an  alleged  parol  gift  of  land  by 
an  Indian  who  had  acquired  it  under  Indian 
homestead  law,  evidence  at  Intention  to  make 
such  gift  and  improvement*  made  on  land  in 
reliance  upon  gift  held  to  warrant  a  finding 
that  alleged  donor  made  an  effective  present 
parol  gift  of  land  to  plaintiff.— Id. 

«=9l5(2)  (OkL)  Act  Cong.  April  26,  1906,  i 
22^  relating  to  coDreyances  by  heirs  of  deceasea 
Indian  and  approval  by  Secretary  of  Interior, 
applies  to  conveyances  by  adult  full-blood  Greek 
heirs  of  allotment  set  apart  in  right  of  deoeas- 
ed'a  ancestor  after  his  death  and  patented  to  the 
"heirs."— Moffett  v.  Conley,  163  P.  118. 

Congress  has  power  to  require  conveyances 
by  Indians  of  inherited  allotted  lands  to  be  ap- 
proved by  Secretary  of  Interior,  without  regard 
to  fact  that  land  descended  to  heirs  free  of  re- 
strictions on  alienation  except  disability  of 
minority.— Id. 

Conveyance  by  adult  full-blood  Tadian  heir 
of  inherited  allotted  lands  on  August  9,  1907. 
approved  by  Secretary  of  Interior  April  13, 
1911,  pursuant  to  Act  Cong.  April  28,  1906, 
was  without  effect,  where  grantor  meantime 
conveyed  land  September  25,  1908.  with  approv- 
al of  coun^  court  October  6,  1908,  as  provided 
in  section  9  of  Act  Cong.  May  27,  19(B.— Id. 

Conveyances  of  inherited  allotted  lands 
through  which  intervener  claimed  equitable  ti- 
tle not  being  approved  by  Secretary  of  Interior, 
except  as  to  part  as  to  which  righta  Of  third 

{larties  had  attached,  the  equitalde  rights  of  the 
ntervener  fall  with  the  legal  title. — Id. 

4^18  (Okl.)  Where  landa  are  allotted  under 
Ourtta  Act,  §  11,  in  name  of  deceased  Creek 


Indian  and  QonfiitDed  "by  Orinnal  Greek  Ame- 
ment,  as  wdl  as  where  lands  are  allottM  in 

name  of  deceased  Creek  citizen,  pursuant  to  sec- 
tion 28  of  such  agreement,  and  patent  [9  is- 
sued to  the  "heirs,"  such  heirs  take  by  inherit- 
ance and  not  by  purchase. — MofEett  v.  Conley, 
!  163  P.  118. 

'S=>I8  (Okl.)  Where  Creek  citizen  died  intes- 
tate after  receiving  his  allotment,  leaving  a 
full-blood  heir,  the  laws  of  Oklahoma  governed 
its  devolution.— Parnoski(y)  v.  Lumkin,  163  P. 
527. 

<^20  (Okl.)  Under  Act  Cong.  May  27.  1906,  § 
4,  judgment  for  alimony  cannot  be  made  Uen 
on  allotted  lands  of  full-blood  Creek  Indian 
whose  restrictions  have  not  been  removed,  nor 
can  any  portion  of  such  allotted  lands  be  award- 
ed to  plaintiff  in  divorce  as  alimony. — Childers 
V.  Childers,  16.3  P.  948. 

Judgment  for  alimony  against  full-Mood  Greek 
Indian  whose  restrictions  have  not  been  re- 
moved cannot  be  made  lien  on  potential  rmta 
and  profits  from  allotted  lands.— Id. 
«s»29  (Gal.)  An  Indian  Held  a  dtizen  <tf  the 
state  (n  Californta,  and  entitled  to  registration 
as  a  voter  in  view  of  Const.  U.  8.  Amend.  14.— 
Anderson  v.  Mathewa,  163  P.  902. 
«=»3I  (Cal.)  Under  Dawes  Act  Feb.  8,  1887,  S 
6,  an  Indian  who  abandoned  all  forma  of  tribal 
government,  marrying  under  state  laws  and  la- 
boring as  did  white  men,  fn  that  vicinity.  Is  a 
citiisen  of  the  United  States.— AndefscB  t. 
Matbmrs,  163  P.  902. 

INDICTMENT  AND  INFORMATION. 

See  False  Pretenses ;  Homicide,  «=9l89 ;  Lar- 
ceny;  Municipal  Corporations,  4=sK>30. 

m.  FOBBCAX.  REQUISITES  OT  IN- 
DIOTMENT. 

*=>19  (Or.)  Indictment  charging  killing  in  con- 
nection with  theft  from  dwelling  house,  which 
followed  forms  No.  4  and  12,  L.  O.  L.  pp.  1010, 
1012,  held,  in  view  of  sections  1437-1439,  1894, 
not  to  be  open  to  objection  that  it  did  not  com- 
ply with  sections  1435-1460,  aa  failing  to  di- 
rectly charge  that  defendants  Stole  and  caniod 
away  proper^.- State  v.  Morris,  163  P.  667. 

V.  REQUISITES    AND  SUFFIOZSNOT 

OF  ACCUSATION. 

iS=359  (Nev.)  Whethar  the  offense  charged  be  a 
felony  or  misdemeanor  la  to  be  determined  by 
the  indietmenfa  statonent  oC  facta-  and  lan- 
guage employed.— Bx  parte  Orane,  163  P.  246. 

«=E»60  (Ok1.Cr.App.)  An  information  ia  suffi- 
dent,  if  it  pleads  every  elMuent  essentinl  to 
charge  the  crime  pleaded,  in  plain,  concise,  and 
intelligible  language,  and  apprises  the  def«id- 
ant  in  an  inteUigibie  way,  or  precisely  what  he 
must  be  prqiaxed  to  meet.r-Teague  v.  State^  163 
P.  964. 

®=a70  (Or.)  An  Indictment  or  complaint  must 
be  positive  in  respect  to  tho  cfaarge  that  the 

Serson  accused  committed  the  crime  which  ren- 
ers  him  amenable  to  &»  eharse.— Ah  Poo  v. 
Stevenson,  163  P.  822. 

«=»SI(1)  (Or.)  It  ia  not  necessaify  that  a  de- 
fendant's name  be  cMBtantly  repeated  in  the 
complaint,  but,  if  once  stated  in  full,  the  name 
may  be  abbreviated,  when  it  occurs  in  the  same 
■count  with  a  reference  to  the  prior  statement  of 
it,  by  the  use  of  the  words  "said"  or  "aforesaid."^ 
—Ah  Poo  V.  Stevenson,  163  P.  822. 

<S=»II9  (Nev.)  In  view  of  Rev.  I^ws,  8  7052, 
providing  that  evidence  tending  to  prove  charge 
need  not  be  atated  in  indictment,  such  auc- 
tions will  be  rejected  as  mere  surplusage.— 0^ 
parte  Crane.  163  P.  246. 
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VH.  MOTION  TO  QUASB  OB  DIUCXSB. 
AND  DEMtTBRER. 

4*3 1 37(6)  (Ariz.)  Failure  to  make  preUminarjr 
examination  before  magistrate  prior  to  filing  of 
information  is  not  groand  for  demurrer,  but  is 
ground  for  motion  to  quash  the  proceedings  and 
abate  the  action —Mo  Yaen  v.  State,  1G3  P.  135. 
®=»147  (Ariz.)  Failure  to  malce  preliminary  cz- 
aminatlim  before  magistrate  prior  to  filing  of  in- 
formation  is  not  ground  for  demurrer,  but  is 
ground  for  motion  to  quash  the  proceedings  and 
abate  the  action.— Mo  Yaen  v.  State,  163  P. 
135. 

Vm.  AMENDMENT. 

«=>I59(3)  (Cal.App.)  Under  Pen.  Code,  f  1008, 
district  attorney  can  amend  indictment  charging 
perjur:r  as  to  the  date  of  the  note,  by  adding 
allegations  that  the  date  was  materul  and  stat- 
ing the  true  date.— Bx  parte  Chamben,  163  P. 
223. 

«»I6I(6)  (OaLApp.)  Under  Pen.  Oode.  f  7, 
subd.  12,  and  section  632,  where  InformatiMi 

charging  defendant  with  obtaining  property  by 
false  pretenses  by  inducing  the  signing  of  the 
note,  but  not  alleging  note  to  have  been  oelivered 
to  payee,  amendment  alleging  that  defendant 
delivered  it  to  payee  was  permissible.— People 
V.  Bippe,  163  P.  506. 

IX.  ISStTES,  PBOOF,  AND  VARIANCE. 

«=»171  (Mont.)  Under  Rev.  Codes,  {  9172, 
there  is  no  variance  between  an  information 
charging  grand  larcraiy  after  previous  convic- 
tion and  proof  of  the  larceny  chaned  without 
proof  of  the  previous  conviction.— Ettate  v.  Col- 
lins, 16B  P.  102. 

XI.  WAIVER  OF  DEFECTS  AND  OB- 
JECTION^ AND  AIDER  BT 
VERDICT. 

«=3202(5)  (Utah)  Under  Comp.  Lews  1907,  8 
4397,  prescribing  different  punishments  where 
value  of  property  obtained  by  false  pretenses 
is  under  or  over  $60,  a  verdict,  finding  accused 
guilty  as  charged  in  the  information,  does  not 
cure  the  information's  failure  to  allege  the  val- 
ue of  the  property  secured.— State  v.  Seymour, 
168  P.  789. 

INDORSEMENT. 

See  Bills  and  Notes.  4ssi337-844. 

INFANTS. 

See  Afk^tfon;  Proadtstion,  5. 

H.  OU8TODT  AND  PROTECTION. 

«=»13  (Wash.)  While  3  Rem.  ft  Bal.  Code.  S 
1987—17,  as  to  causing  dependency  of  female 
children,  most  be  construed  with  all  the  strict- 
ness of  a  criminal  law,  the  broad  policy  of  pro- 
tecting girls  should  not  be  ovOTlooked.---State  v. 
Adams,  163  P.  403. 

In  view  of  3  Bem.  &  Bal.  Code,^  1987—1,  held 
that..aiction  1987—17  makes  punishable  the  act 
causing  or  initiating  dependency  by  placing  in 
danger  of  immorality^,  as  well  aa  contributing  to 
dependency  already  initiated.— Id. 

4=^20  (Wash.}  In  prosecution  under  8  Ram. 
&  Bal.  Code,  C  1987—17,  for  causing  dependency 
of  female  diUd  under  18  years  of  age,  where 
the  diarge  ia  that  of  originally  causing  depen- 
dency, the  state  need  neither  allege  nor  prove 
that  l^e  child  in  Question  was  dependent  or  was 
*a  juvenile  delinquent  person  prior  to  the  com- 
mission  <Kf  the  acts  with  which  the  accused  is 
charged.— State  v.  Adams,  163  P.  408. 

Smdence  fcelif  to  sustain  conviction  under  8 
Rem.  &  Bal.  Oode,  1  1987—17,  for  catudng  de- 
pendency of  female  child  nnder  18  yean  of  age. 


See  Indictment  and  Information. 
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INFRINGEMENT. 

See  TradeJIarks  and  Tradfr-Mamsa. 

INHERITANCE. 

See  Adoption,  «B9^ ;  Descent  and  DfatrUmtioB. 

INJUNCTION. 

See  Adjoining  Landowners,  ^=>5;  Appeal  aad 
Error,  «=>477,  954;  Bills  and  Notes,  «=>103; 
Execution,  «=»172;  Railroads,  «=3218;  Tax- 
ation. «=>607,  600;  Vfaten  and  Water  Conrs- 
ea,  <8=»61,  80. 

X.  XATVBB  AND  OBOUNDS  IN  GEN- 
BRAfi. 

(A)  Hatwe  uA  Fonn  of  RanMAr. 

^=s>l  (Mont.)  An  injunction  docs  not  issae  ai  a 

matter  of  right,  and  the  granting  <rf  It  is  discre- 
tionary, but  not  an  arbib-ary  discretion. — State 
V.  District  Court  ot  First  Judicial  Diat  In  and 
for  Lewla  and  Clark  Connt7i  168  P.  115. 

n.  SUBJECTS  OF  PBOTEGTIOV  AND 
BEUEF. 

(K)  PubUo  Offleevs  and  Bo»rd>  mmd  Ha- 
il lei  pall4 1  •■. 

«=»8S(1)  (Kan.)  Under  Oen.  St.  1900,  9  3082, 
injiincti<»LwUl  not  lie  to  restrain  State  Board  o( 
Health  from  preventing,  by  legal  means,  sale  of 
compound  table  syrup  where  the  label  doee  not 
show  place  of  manufacture  or  production,  and  it 
is  not  plainly  stated  on  the  pwcluige  that  it  is  a 
compoand.— Oom  Prodneta  Befining  Col  t.  Eddy, 
163  T-.  616. 

(G)  Personml  &larltta  ana  Dntlea. 

<8=^98(1}  (Mont)  Under  Ctmst.  art.  3,  |  10.  a 
publication  will  not  be  enjoined  unless  the 
means  adopted  are  unlawful  as  constituting  a 
nuiautce,  etCr-Bnqnre  Theater  Oo.  t.  CSoke, 
163  P.  lOT.  - 

«=»(Oia)  (Mont)  Under  Rev.  Codes,  t  1621, 
subd.  8,  as  added  by  Laws  1913,  c.  28,  the 
propiielT  ot  enjoining  a  labor  union  from  boy- 
cotting and  pftteting  jdaintilTs  idaee  bun- 
ness  depends  oa  whetber  others  not  laborers 
would  be  similarly  enjoined,  though  the  uni<Hi 
cannot  create  a  nu^nnce.- Bnmire  llieater  Go. 
V.  aoke,  163  P.  107. 

4=3>^IOt(3)  (Mont)  Trade  unions  or  members 
thereof,  having  established  a  lawful  boycott 
may  give  warning  them>t  and  anch  a  warning 
does  not  ccmstitnte  a  threat  cwverting  the  boy- 
cott into  an  unlawful  eonapira^  which  can  be 
enjoined.— Empira  Tbaater  Co.  t.  Clake,  163  P. 
107. 

m.  ACTIONS  FOB  nrJUNOTIONS. 

«=3>I18(2)  (Utah)  Plaintiff  in  injunction,  basing 
his  right  on  either  adverse  user  or  upon  dedica- 
tion, whether  express  or  Implied,  must  plead  the 
facts  constituting  soch  right  or  claim. — Karr  v. 
Wheelwright  Const.  Co.,  168  P.  2B6. 

«==>I18(4)  (Or.)  In  suit  to  restrain  action  on 
note,  allegati(Hi8  of  complaint  held  ioaufficient 
to  show  fraud.— Wicks  v.  Metcalf,  163  P.  9SS. 
4s>l30  (Mont)  Findings  In  a  suit  to  enjmn 
a  labor  uniMi  continuing  picket  <^  plalntHTs 
theater  to  disanade  patrona  from  eatnias  AeM 
not  to  show  that  a  nuisance  was  oeatadw— ^iD- 
pire  Theater  Co.  v.  C^ke,  163  P.  107. 

nr.  PBEUMINART  AND  INTEBI4>Oir- 
TOBT  IN^nrCTIONS. 
Grounds  anA  Prooeedlnam  to  Proewre. 

®=>I35  (OaL)  Granting  a  preliminary  injunc- 
tion is  a  matter  In  the  sound  discretion  m  tb« 
court,  to  be  exercised  according  to  the  circnm- 
stancea  of  the  particular  case— Fresno  Ciuial  & 
Irrigation  Go.  t.  PeopU*!  Ditch  Go^  168  P.  487. 
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«s»r47  (Ctel.)  AfBdavitl  in  oppodtion  to  appli- 
cation for  temporary  injunction  bave  no  effect  aa 
an  answer  to  deny,  admit,  or  all^e  facts,  but 
should  statfl  probative  facts,  and  not  legal  con- 
clusions, and  tbe  latter,  if  contained  tberein, 
must  be  disregarded— Fresno  Canal  &  Irriga- 
tion Co.  V.  People's  Ditcb  Co.,  163  P.  497. 
«=>IS8  (Cal.)  The  granting  or  denial  of  a  pre- 
liminary injunction  is  not  an  adjudication  of 
ultimate  rights,  but  merely  determines  that, 
pending  trial  on  the  merits,  the  defendant  should 
or  should  not  be  restrained. — Fresno  Canal  & 
Irrigation  Co.  v.  People's  Ditch  Co..  163  P.  497. 

INSANE  PERSONS. 

Sea  Oriminal  Law,  ^=s>48. 

m.  OVABDIAlfSHir. 

^»33C0  (CaL)  In  a  proceeding  for  the  appoint- 
ment of  a  guardian  for  the  person  and  estate 
of  an  insane  person,  it  was  not  prejudicial  to 
admit  in  evidence  the  writing  maae  by  the  late 
husband  of  the  insane  person  requesting  the 
appointment  of  a  certain  individual  as  his  suc- 
cessor.—In  re  Crocker,  163  P.  1015. 
«=>34  (Cat;  In  view  of  Code  Civ.  Proc.  1  1763 
et  seg.,  giving  the  court  a  broad  discretion  to 
ccnserve  the  best  interests  of  tbe  insane  per- 
sons, it  la  within  th«  power  of  the  court  to  ap- 

Eoint  as  guardian  a  stranger  to  the  person  who 
t  familiar  with  the  estate  of  the  insane  person 
by  his  acting  as  attorney  for  the  former  guard- 
ian.—In  re  Crocker,  163  P.  1016. 
«=944  CVf^aeh.)  In  view  of  Rem.  Code  1815,  8 
1672,  where  an  insane  ward  died  and  an  admin- 
istrator was  appointed,  the  estate  passed  from 
control  of  the  guardian  to  the  administrator.— 
Eisenhower  v.  Vaughn,  163  P.  758. 

On  death  of  an  Insane  ward,  the  guardian's 
attorney  baring  been  allowed  a  fee  of  $150,  such 
fee  would  not  oe  a  charge  against  the  guardian 
personally,  bat  was  a  claim  to  be  settled  by  the 
administrator.— Id . 

Where  suit  had  been  brought  against  the  es- 
tate of  an  insane  ward  and  the  ward  died,  his 
guardian  was  not  entitled  to  retain  frcun  the 
estate  as  against  the  administrator  the  amount 
sued  for;  tbe  liability  not  being  personal 
against  him  and  the  plaintiff  having  a  remedy  in 
probate.— Id. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Banking,  ^»80. 

INSTRUCTIONS. 

To  jury,  see  Oriminal  Law.  «s»770-^;  Trial, 
«»208-296. 

INSURANCE. 

See  Graporations,  ^3B42. 

I.  COITTROZ.  AKD  BEOTri.ATION  XK 
OEHEBAI.. 

^=>2  (Or.)  Guaranteeing  fidelity  of  employee  is 
form  of  insurance. — Bissinger  &  Co.  v.  Mas- 
sBchns^  Bonding  &  Ins.  Co..  163  P.  592. 
«s>|0  (WashO  In  view  of  general  provisioDS  of 
Insuranoe  Code,  especially  sections  606&-'8; 
605&-45a.  6050-102,  6^9-191,  6009-201, 
6059—221,  6059-237.  section  6059-196,  provid- 
ing that  insurance  cmnmisrioner  shall  revoke 
license  of  snr^  company  which  does  not  pay 
judgment  within  30  days,  does  not  impose  an 
arbitrary  duty  upon  commissioner,  but  he  has 
a  sound  discretion  to  absolve  a  company  if 
there  is  no  want  of  good  faith.— American  Sure- 
ty Go.  of  New  York  v.  Fishback,  163  P.  488. 

V.  THE  OOHTBAOT  IN  OEirBBAIi. 

(A)  Hatare,  B»aai«ltes.  VaUdltr* 

«=3l28(2)  (Kan.)  Where  it  appeared  that  the 
minds  of  the  parties  to  a  fire  insurance  policy 


never  met,  no  contract  between  them  was  ever 

entered  into.— Johnson  v.  Mennonite  Mut.  Fire 
Ina.  Co..  163  P.  1074. 

«=9l28(^  (Or.)  Wfaare  polfcy  issued  porsoant 
to  oral  agrenaent  did  not  follow  agreement,  and 
policy  which  should  have  been  issued  would 
have  been  subject  to  Laws  1011,  p.  279.  insured 
cannot  recover  on  oral  agreement  ind^endent 
of  policy,  where  suit  was  not  brought  within 
time  limited  by  aach  law.— Greenberg  T*  German 
American  Ins.  Co.,  163  P.  820. 
«=>(31(il)  (Or.)  Wbere  insured  accepted  fire 
policy  which  did  not  follow  Us  oral  agreement, 
held,  that  he  was  thereby  precluded  from  sub- 
seguently  asserting  that  contract  was  contained 
in  agreement ;  it  having  been  superseded  by 
policy.— Greenbetg  v.  German  American  Ins. 
Co.,  163  P.  820. 

143(5)  (Or.)  Where  vendee  by  executory  con- 
tract for  sale  of  land  bargained  and  paid  for 
fire  policy  which  would  protect  interest  as  ven- 
dee, but  policy,  thoughtlessly  or  by  oversight  of 
insurer's  agent,  was  written  in  form  requiring 
absolute  ownersdilp  bi  insured,  latter  was  ^ti- 
tled to  have  policy  reformed  in  equity  after  loss. 
— Gregan  v.  Northwestern  Nat,  Ins.  Co.  of  Hll- 
waake^  Wis.,  163  P.  68a 

nC  ATOIDAKGE  OF  POUOT  FOB  mS- 
BEPBEBENTATIOlf.  FBAUB.  OB 
BBEAOK   OF   WABBANTT  OB 
CONDITION. 
(O)  Matters  Relatlav  to  Person  Inanred. 

^29  ((8)  (Wash.)  Under  Rem.  Code  1015,  { 
6060--84,  misrepresentations  by  assured,  in  his 
application,  es  to  diseasw,  etc.,  and  names  of 
physicians  consulted,  will  not  avoid  a  Ufe  pol- 
icy, unless  intent  to  decdve  ia  foond  as  a  fact. 
— Brigham  v.  Mutual  life  Ins.  Co.  of  Mew 
York.  163  P.  380. 

Z.  FOBFEZTUBB  OF  FOI.IOT  FOB 
BBEAOa  OF  FBOMISSOBT  WAB- 
BANTT,  COVENANT,  OB  OONDITION 
BUBSEQITENT. 

<B)  Mstteve  Rclatlns  to  Proporty  mw  In- 
terest Iwrai-ed. 

«=»323(1)  (Kan.)  In  an  action  upon  a  policy 
of  fire  insurance,  wbere  the  findings  and  evi- 
dence Indicated  that  a  30-day  vacancy  clause 
had  been  violated,  the  policy,  if  accepted,  was 
thereby  avoided.— Johnson  v.  Mennonite  Mut. 
Fire  Ins.  Co.,  163  P.  1074. 
(S=»332(l)  (Or.)  Where  policy  guaranteeing  em- 
ployer from  loss  by  peculations  of  employ^  pro- 
vided for  monthly  counting  of  cash  securities  in 
employe's  custody,  term  "cash  securities"  must 
be  treated  as  meoninf  bonds  or  negotiable  instru- 
ments easily  convertible  into  money. — Bissinger 
&  Co.  V.  Massachusetts  Bonding  &  Ins.  Oa,  163 
P.  592. 

Failure  of  employer  to  examine  merchandise 
on  hand  in  custody  of  employ^  whose  fidelity 
was  guaranteed  by  defendant,  held  to  prev«it 
recovery.— Id. 

^=»335f4)  (Kan.)  Failure  to  Iceep  an  Inventory 
of  stocK  of  merchandise  and  books  showing 
complete  record  of  business  In  a  fireproof  safe 
at  night,  as  required  bv  the  policy,  ordinarily 
bars  a  recovery  on  uie  poucy.— Crandon  t. 
Home  Ins.  0»..  163  P.  45a 

XI.  EBTOPPEI..  WAIVER,  OR  AGBEE- 
MENTS  AFFEOTnrO  BIOBT  TO 
AVOID  OB  FOBFEIT  POUOT. 

«»378(S)  (Cal.App.)  Approval  by  fire  insurance 
company  through  general  agent  of  transfer  of 
policy  to  buyer  of  property  with  knowledge  of 
ownership  by  vendor  and  of  vendor's  contract 
of  sale  with  third  person  at  time  of  deed  and 
assignment  to  assignee  of  policy,  amounted  to 
waiver  of  conriitions  of  policy  respecting  title 
to  property  and  requiring  sole  ownership  In 
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insured.— Sowell  T.  London  Annir.  Corp.,  163 
P.  242. 

^391  (Kan.)  Insured's  bwach  o*  fireproof 
safe  clause,  wberebj  his  tuTentory  and  books 
were  destroyed  by  are,  was  not  waived  n  an 
olFer  of  compromise  of  loss.— Crandon  t.  Home 
Ins.  Co.,  163  P.  458. 

«^392(Q)  {.Kan.)  Insured's  breach  of  fireproof 
safe  clause,  whereby  his  inventory  and  books 
were  destroyed  by  tire,  was  not  waived  by  re- 
taining entire  premium  for  merchandise  and 
for  store;  tiiere  being  no  dispute  asto  li^^pS' 
for  store. — Crandon  v.  Home  Ins.  Co.,  163  r. 
4(S8. 

«=»397  (Kan.)  Insured's  breach  of  fireproof 
safe  clause,  whereby  his  inventory  and  books 
were  destroyed  by  fire,  was  not  waived  by  in- 
viting insured  to  meet  defendant's  sdjuater  lor 
settlement.— Crandon  T.  Home  Int.  C&p  lw» 
P.  458. 

XVI.  RIOBT  TO  nOOEBDB, 

«=9594  (Kan.)  A  written  order  eigned  by  hold- 
er of  policy  after  a  loss,  addressed  to  insurer  s 
local  agent,  directing  a  payment  to  a  third  par- 
ty, Is  competent,  evidence  of  an  equitable  assign- 
meat  of  t^e  insured's  claim  under  the  pohoy.— 
Robertson  v.  Bidenoup-Baker  Grocery  Co,  163 
P  655 

Vhere  a  written  order,  signed  by  insured  rfter 
a  loss,  directed  the  insurer's  agent  to  pay  loas 
to  the  third  party,  was  executed  in  payment  of 
insured's  pre-eilstlng  indebtednesB.  It  constitut- 
ed an  equitable  aisignmeDt  of  his  uterest  in  the 
p<*cy.— Id. 

ZVn.  PATMEHT  OB  DXSOHABOB. 
OOHTRIBUTIOir,  AMD  81TB- 
BOOATIOir. 

«=3598  (Or.)  In  suit  to  reform  policy  of  fire 
insurance,  wherein  plaintiflE  secured  reformation 
and  also  judgment  for  face  of  policy,  intereat 
sboald  run  only  from  date  of  decree  in  JwWer 
court.— Gregan  v.  Northwestern  Nat.  Ins.  Co.  ol 
Milwaukee,  Wis.,  163  P.  588. 
«=»eOi  (Colo.)  Where  an  iofluiBnoe  compan/ 
having  written  polides  upon  property  burned  is 
deprived  by  sUtute  of  any  interest  by  subroga- 
tion in  property  owner's  cause  of  action  against 
a  railroad  for  fires,  facts  that  inauruice  ccmipany 
has  paid  owners  amount  of  policies  and  that 
owners  are  nonresidents,  or  are  insolvent,  do 
not  justify  a  petition  of  intervention  for  pur- 
pose of  obtaining  a  lien  upon  a  judgment  for 
property  owner  against  railroad  for  amount  of 
ross.-Phenix  Ins.  Co.  t.  Bhlnehart,  168  P. 
1137. 

ZVm.  ACTIONS  OH  POUOIES. 

^^361 5  (Or.)  Indemnity  company  seeking  to  de- 
feat action  on  policy  guaranteeing  fidelity  of  em- 
ploy^i  upon  ground  that  employer  has  not  com- 
plied with  warranties  made  in  the  application, 
need  not  tender  return  of  premiums.— Kissinger 
&  Co  V.  Massachusetts  Bonding  &  Ins.  Co., 
163  P.  592. 

4s»665(2)  (Kan.)  In  an  action  on  a  .fire  insur- 
ance policy,  evidence  held  to  show  that  the 
minds  of  the  parties  never  met.— Johnson  v. 
MennoHlte  Mut  Fire  Ins.  C3o.,  163  P.  1074. 
«S9668(7)  (Wash.)  It  cannot  be  held  as  a  mat- 
ter of  law  that  failure  to  reveal  to  a  life  in- 
sorance  ootnpamr,  in  an  ftpidication,  facta  known 
to  its  agent  who  filled  oat  the  same,  shows  an 
intent  of  asBured  to  deceive  Jnaurer.—Bri(^(mi 
T.  Mutual  Ufe  Ins.  Co.  of  New  York,  163  P. 
380. 

«=»668(7)  (Wash.)  In  an  action  on  a  life  in- 
surance policy,  where  the  defense  was  misrep- 
reacntation  as  to  health  in  the  application,  evi- 
dence held^not  to  warrant  a  directed  verdict  for 
defendant.— Ooertz  v.  Continental  late  Ina.  & 
Inv.  Co..  103  P.  938. 

^9670  (Kan.)  In  an  action  on  a  fire  insurance 
ptdicy,  findlnts  held  to  abow  tiut  the  minds  of 


the  parties  never  metr-Johnsoo  T.  MennMiite 
Mnt.  Fire  Ina.  Go.,  168  P.  1074. 

XX.  XUTUAZ.  BBNXFIT  XHSUBAKOB. 

(B>  Vhm  OoMtVMt  Im  a«M«na. 

^=»7I9(1)  (Kan.)  By-law  providing  that  mj*- 
terious  disappearance  with  unexplained  absence 
of  member  should  not  be  considered  proof  or 
evidence  of  his  death,  in  trial  of  action  upon 
certificate  issued  before  ita  adoption,  did  not 
prevent  application  of  usual  riue  that  unex- 
plained absence  under  certain  cireumstancea 
raifiea  presumption  of  death.— Hannon  v.  Grand 
Lodge  of  Anoieat  Order  of  United  Workmen 
Kansas,  168  P.  160. 

(B)  Beneflntarles  and  B«meflta. 

«=379l(l)  (Okl.}  Where  constitntion  of  mutoal 
benefit  association,  which  assumed  liability  ot 
another  for  benefits,  provided  for  deduction  from 
benefits  on  account  of  difference  in  rates,  and 
certificate  issued  by  another  associatitA,  which 
in  turn  assumed  liability,  limited  such  liability  to 
that  of  its  predecessor,  the  last  association  was 
entitled  to  the  dedacticm  prorided  by  the  for- 
mer.—Continental  Beni^dal  Ass's  t.  Aibogast^ 
163  P.  512. 

(D  Aott«B«  for  Beaeflta. 

«=9833  (Kan.)  Gen.  St  191f>,  1  5413,  provid- 
ing that  beneficiary  association  failing  to  pay 
sn  unappealed  judgment  against  it  within  60 
days  shall  be  excluded  from  doing  business  in 
state,  establishes  a  60-daj  limit  tor  appeala  by 
such  associations. — Hannon  t.  Grand  Lodg«  cc 
Ancient  Order  of  United  Workmen  ut  Kansas, 
163  P.  169. 

Gen.  St  1915,  |  5413,  providing  that  any 
benefidaxy  association  failuig  to  pay  within 
60  days  an  unappealed  judgment  against  it 
shall  be  exduded  from  doing  Diudness  in  state* 
applies  to  domestic  aa  well  aa  to  tonitn  ooc^ 
porations. — Id. 

INTENT. 

See  Contracts,  «=3>147;  Criminal  Iawj^sSTI; 
Deeds,  V^93;  Kvidence,  ^=»461;  Bwnicideb 
«5»230;  Statutes,  *»181-188. 

INTEREST. 

See  Banks  and  Banking,  ^^80;  Damages, 
68;  Insurance,  «=a50S;  Money  Received, 
Id;  Mortgages.  «sb600;  Prindpal  and  Asent^ 
«»67;  Trusts,  «5>2ia;  Uauzy. 

n.  BATE. 

«=>37(2)  (OkL)  Where  note  bearing  interest  at 
5H  per  cent  stipulated  that  on  10  days'  de- 
fanlt  in  payment  o(  principal  or  interest,  entire 
amount  should,  at  holder's  option,  become  pay- 
able, and  after  maturity  bear  interest  at  10 
per  cent.,  increased  rate  of  interest  was  not  a 
"penalty,*'  but  a  valid,  enforceable,  contract  for 
payment  of  interest.— National  Life  Ins.  Co.  t. 
Silver,  163  P.  274. 

UI.  TIME  Ain>  OOBCPVTATIOR. 

«=»50  (Okl.)  Where  a  sufficient  tender  of  pnr- 
chase  money  of  land  is  made  and  refosed,  the 
vendor  is  not  entitled  to  interest  upon  the 
amount  bo  tendered  from  and  after  such  tOHnr. 
—Miller  t.  McDonald,  163  P.  533. 

INTERNATIONAL  UW. 

See  Treaties. 

INTERPLEADER. 

See  Judgment  ^^502. 

n.  PBOOEEDmOV  Alls  BKJLIKP. 

4b>32  (Cal^  While  defendants  in  Interpleader 
are  entitled  to  aver  and  prove  facta  which 
show  tlUKt  plalntUE  la  aot  •ntitud  to  imiintsin 
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INDOX-DIOCST 


his  but  th^y  cannot,  by  coanterclalm  or  croas- 
complaint,  seek  affirmative  relief  against  plaln- 
tiCF  concerniDg  matters  not  embracM  in  bill. — 
Conner  t.  Bank  of  Bakerafteld.  163  P.  853. 
4=333  (Cal.)  In  interpleader  by  a  bank,  if  de- 
fendants had  appeared  and  consented  to  an 
interlocutory  order  requiring  them  to  ipter- 
plead  concerning  their  dalms  to  a  check  certi- 
fied by  bank,  and  to  c<maequent  dismissal  of 
bank,  each  of  defendants  mlgbt  bave  been  pre- 
cluded from  asserting  that  bank  was  under  any 
further  liability  arising  out  of  check.— Ooaner 
T.  Bank  of  Bakersfield,  163  P.  358. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Fsrttes. 

INTESTACY. 

Bee  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Bee  Oriminal  Law,  «ss»238. 

I.  POWER  TO  CONTROIi  TBAFFIO. 

4=>6  (Cal.Ai^)  Hie  sale  of  splrittuma  liquors 
ia  a  matter  to  be  rwnlated  under  the  police 
powers  of  the  state.— parte  Aki,  168  P.  388. 
«»t0(2>  (Kan.)  Under  Gen.  St.  1915,  IS  1004, 
1221,  1608,  1665,  cities  of  the  first  class  have 
power  to  pass  ordinances  regulating  transporta- 
tion of  intoxicating  llqaora  for  legal  purposes 
and  pn^ibiting  each  transportation  tor  Ifiegal 
purposes.— Kansas  City  y.  Jordan,  103  P.  188. 
4=sll  (Kan.)  Ordinance  regulating  transporta- 
tion of  intoxicating  liquors  for  legal  purposes 
and  prohibiting  such  transportation  fen-  illegal 
purposes,  ia  consistent  with  Gen.  St  1915,  I 
6544,  regulating  transpprtatioii  and  deHrery  of 
intozicaaQg  liquors.— Kansas  City  t.  Jordan, 
16S  P.  1^ 

n.  ooiraTrruTioKAUTT  of  acts 

Aim  ORDIKAKOES. 

4s»l9  (Kan.)  Ordinance  attunpting  to  regulate 
transportation  of  intoxicating  liquors  for  l^al 
purposes,  and  to  prohibit  sucb  trauspottation 
for  illegal  purposes,  not  permitting  transporta- 
tion for  all  purposes  recognized  as  legal  by  Gen. 
St.  1915,  I  6499.  is  invaUd,  and  ju^ment 
gnashing  cnnplaint  drawn  thereunder  will  be 
•uatained.— Kansas  City  t.  Jordan,  168  P.  188. 

IV.  UCEKSES  AVD  TAXES. 

^s>48  (Oal.App.)  As  a  rerenne  measure  a  !!• 
cense  can  only  be  imposed  upon  the  business 
of  selling  Intoxicating  liquors,  etc.,  and  a  single 
sale  does  not  constitute  the  carrying  on  of  sucb 
business.— Ex  parte  Aki,  163  P.  338. 
^»50  (Cal.)  Alameda  dty  charter  provision 
against  selling  or  giving  away  liquor  without  a 
license  held  to  apply  to  the  "business"  of  sril- 
ing,  Mid  not  to  dispensing  in  a  bona  fide  club- 
house to  members  and  their  guests.- Tarcoe  t. 
Alameda  Lodge,  No.  1015,  Benevolent  and  Pro- 
tective Order      Klks  of  United  States,  163  P. 

soft. 

VI.  OFFENSES. 


•  146(1)  (Cal^pp.)  Under  cwdtnance  of  dty 
of  Sacramento  pr^ibiting  sale  of  intoxicating 
liquors  without  first  obtaiDlog  a  license  there- 
for, one  might  be  convicted  for  making  a  single 
lllf  Kal  sale  without  having  obtainad  sucb  license. 
—Ex  parte  Aki,  163  P.  338. 
^169  (Ariz.)  Under  Pen.  C6Aa  1913,  {  27, 
where  restaurant  patrons  gave  waiter  dollar  to 
secure  whisky  for  them,  and  waiter  Went  to  il- 
legal seller,  who  gave  him  pint  for  the  dollar, 
waiter  returning  bottle,  to  restaurant  patrons. 


such  waiter  Ttolat«d  Const  Amend,  art-  28, 
the  Prohibition  Ammdment — Uo  Taen  v.  State, 
163  P.  136. 

vm.  OBmiNAr  pBOSSOinnoKs. 

<8=»236(1)  (Okl  Cr.  App.)  In  prosecution  foi 
unlawfully  conveyiug  liquors,  evidence  held  suf- 
ficient to  suatain  conviction. — Tolltver  v.  State, 
163  P.  130. 

^=»236(1)  (Okl.Cr.App.)  Dvidence  in  prosecu- 
tion for  unlawful  sale  of  intoxicating  liqnor  held 
insufficient  to  sustain  conviction.— C^n  v.  State, 
163  P.  958. 

«=>236(7)  (Okl.Cr.App.)  In  prosecution  for  un- 
lawful possessi<ni  oi  intoxicating  liquors  evi- 
dence held  BufBcient  to  sustain  verdict — Sullins 
V.  State,  163  P.  721. 

€=»236(9)  (Cal.App.)  Evidence  held  sufficient  to 
sustain  a  conviction  of  keeping,  in  violation  of 
Wylie  Act,  |  .14,  in  no-license  territory,  a  place 
for  sale  of  liqnor,  as  against  contention  that  liq- 
uors were  for  merabwa  of  family  and  guests, 
within  exception  of  section  lOi— People  T.  Ooates, 
163  P.  503. 

IX.  SBABOHEB.  MSMTOBS,  AVD  FOB- 
FBITUBBB. 

4=>247  (Wash.)  That  persons  accused  of  Illegal 
sales  of  intoxicating  liquors  are' druggists  does 
not  exempt  them  frcm  operation  of  Rem.  Code 
1015,  i  6262—11,  prortding  for  issuance  of 
search  warrant  on  affidavit  of  probable  cause  to 
beHeve  that  Illegal  nales  are  bdng  made. — State 
v.  Gordon.  168  P.  772. 

«=»248  (Wash.)  Under  Rem.  Code  1916,  S  6262 
—11,  providing  for  Issuance  of  search  warrant 
on  affidavit  of  probable  cause  to  believe  that 
intoxicating  liquors  are  being  sold  unlawfully, 
"probable  cause"  need  only  be  sufficient  to 
create  the  belief  In  the  mind  of  the  judge  that 
liquor  is  being  sold  contrary  to  law,  and  there 
Is  no  requiranent  that  the  cause  be  stated  in 
the  complaint.— State  v.  Gordon,  163  P.  772. 

Under  Rem.  Code  1916,  (  6262—11,  an  affida- 
vit that  cMuplainant  bas  prcrittable  cause  to  be- 
Heve and  doea  believe  that  liquora  are  being 
illegally  sold  ia  snffieient— Id. 
«s>249  (Wash.)  Under  Rem.  Code  1915,  H 
626:^11,  6262—12,  justice  of  the  peace  held 
not  deprived  of  juri^iction  to  hear  return  on 
search  warrant  issued  on  affidavit  of  probable 
cause,  to  bdieve  liquors  are  betng  artel  lUmlly 
the  confiscatiMi  of  liquors  whose  value  u  in 
excess  of  |100,— State  t.  Gordon,  168  P.  772. 

INTOXICATION. 

See  Homicide,  «=»28,  294. 

INVENTORY. 

See  Insurance,  «=3i3S6,  801.  897. 

IRON-SAFE  CLAUSE. 

See  Insurance,  «=»336,  391,  392,  307. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «a»217-254. 

JITNEY& 

See  GoDstitutional  Law,  «=>241 ;  Liaenses.  4s» 
1,  7,  26;  Unoicipal  Corporationa,  4=3703. 

JOINDER. 

See  Action,  ^s»45,  SO. 

JOINT  LIABILITIES. 

See  Negligence.  «=»16. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 
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JUDGES. 

See  Jiiatic«s  of  the  Peace. 

I.  APPOIXTlfEirT,  QUAXXFIGATIOH, 

A3a>  TEHCTRE. 

«=>5  (CaLApp.)  Under  Pol.  Code,  H  907.  1288, 
1290,  1291,  a  judge  of  the  superior  court  who 
had  taken  oath  of  office  after  having  been 
declared  elected  by  a  board  of  supervisors  aft- 
er canvass  of  returns  held  not  entitled  to  take 
office  and  draw  the  salary  thereof  untU  he  had 
received  Mb  commiBsion  from  Governor. — Leger- 
ton  V.  Chambers,  103  P.  678. 

nX  RIGHTS.  POWERS,  DUTIES.  AHD 
liABII.ITIES. 

«=>22(1)  (CaLApp.)  A  de  facto  jadge  of  the 
superior  court  ia  not  entitled  to  collect  salary.— 
I^erton  v.  Lewis,  163  P.  670. 

JUDGMENT. 

See  Courts,  ^=9198 ;  Execution;  Pleading,  ^» 
34S. 

For  judgments  in  particulsr  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Sxror. 

X.  HATUi^  AHP  assBirriAiJi  IN 

GBlfEBAIi* 

«=»l  (Mont.)  Judgmenti  are  either  at  law  or 
in  equity,  latter  being  commonly  termed  decrees. 
A  judgment  at  law  Is  obsoluta,  Inflexibly  and 
expressive  of  Invariable  rules  ot  law  applicable 
to  facts,  while  decree  stands  upon  particular 
merits  of  controversy  as  they  express  them- 
iielves  upon  conscience  of  chancellor.— State  v. 
District  Court  of  Twelfth  Judicial  Dist.  In  and 
for  Blaine  County,  168  P.  1140. 
«=s>f6  (Okl.)  To  the  validity  of  a  judgment,  it 
is  requisite  that  it  should  have  been  rendered 
by  court  having  jurisdiction  of  the  parties,  of 
the  general  subject-matter,  and  of  the  particu- 
lar matter,  which  the  judement  professes  to  de- 
cide.—IHckson  V.  Lowe,  163  P.  523. 
^=:3i7(4)  (CaLApp.)  By  pioTision  of  Code  Civ. 
Proc.  I  414,  where  action  is  against  several 
jointly  or  severally  liable  on  contract,  a  rfain- 
tiff  may  proceed  against  those  sen'ed  as  if  they 
were  ue  only  deiendants^-Callaluui  T.  Dan- 
sicer,  163  PTw. 

IV.  BT  DEFAULT. 
(A)  Reamlsltea  and  Valldltr* 

«=3|i2  (Cal.)  A  defmdant's  failure  to  answer 
in  suit  upon  note  providing  for  reasonable  at- 
torney fee  did  not  admit  the  complaint's  allega- 
tion that  $500  was  reascmaUe.— Landwehr  v. 
GiUette,  1©  P.  1018. 

In  action  for  value  of  gooas  sold  allied  to  be 
reasonably  worth  sum  charged,  a  default  does 
not  admit  liability  to  extent  charged,  bat  mere- 
ly some  liability. — Id. 

«^II4  (C^.App.)  Entry  of  defeadanfs  de- 
.fiiult  in  answering  is  no  more  than  priviletce 
whidi  may  or  may  not  be  exercised  by  plaintiff, 
and,  when  it  has  not  been  taken  advantage  of 
before  defradant  flies  answer  latter  cannot  be  re- 
garded strictly  as  io  default— Bank  of  Hay- 
wards  V.  Kenyon,  163  P.  869. 

Where  defendant's  answer  was  filed  bat  one 
day  late,  and  set  forth  meritorious  defense,  and 
plaintiff  did  not  move  to  strike  it  from  files  un- 
til month  after  it  was  filed,  court,  in  exercise  of 
sound  diacretioQ.  should  have  denied  plaintiffs 
motion  for  judfnnent  by  default,  snd  have  allow- 
ed cause  to  proceed  to  trlal.~Id. 
«s>l20  (Cal.)  The  authority  of  a  clerk  to  en- 
ter judgment  after  defanit  is  purely  ministerial 
and  confined  strictly  to  the  statutory  jwovi- 
sions.— T-andwehr  v.  Gillette,  163  P.  1018. 
^=>I26(1|  (Cal.J  Where  note  sued  on  provided 
for  leastmable  attorney  fee,  and  defendants  were 
defaulted,  clezk  had  no  authority  to  eater  judg- 
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moit  for  ¥600  attomay  fee  claimed  In  complaint 
nnder  Code  CiT.  Proc.  S  fiSS,  aobdL  l^Land- 
wehr  V.  Gillette,  163  P.  lOia 

Code  Civ.  Proc.  B  68Q,  subd.  1,  empowering 
clerk  to  enter  judgment  on  default  in  actions 
"arising  upon  contract  for  recovery  of  maaej 
or  damages  only,"  is  llndted  to  cases  where 
contract  provides  definite  sum  as  liquidated 
damages.— Id. 

(B)  Op«DiMC  or  a«ttliiK  ABld«  Detavlt. 

«=3l35  (Cal.)  Although  record  shows  that  de- 
fendant was  personally  served  with  process  and 
defaulted,  judgment  may  be  set  aside  by  mo- 
tion cither  under  Code  CJiv.  Proc.  {  478,  or  in- 
dependently of  statute  for  lack  of  due  ptoccas 
of  law,  if  timalj  mada.— Smith  t.  Jones,  163 
P.  890. 

€=>I42  (Or.)  When  complete  service  by  poUica- 
tion  ia  made  of  process,  and  before  return  day 
relief  sought  is  granted,  the  party  affected  there- 
by may,  under  U  O.  L.  i  59,  at  any  time  with- 
in a  year  from  the  entry  ot  judgment,  be  al- 
lowed to  defend  on  tmns  that  may  be  joat. — 
Stadehnan  v.  Miner,  163  P.  685. 
*»I43(3)  (OaL)  (3ode  Civ.  Proc.  |  473,  allow- 
ing vacation  ol  default  judgment  when  taken 
against  a  party  through  "mistake,  inadvertence, 
surprise  or  excusaUe  neglect,**  does  not  include 
defendant's  failure  to  appear  when  not  served 
with  process.— Smith  v.  Jones.  163  P.  890. 
^=>I44  (Or.)  Where  defendant  in  civil  actioD  is 
personally  served  with  summons  and  complaint 
r«H]uirinK  him  to  appear  and  answer  at  specified 
time  and  place,  if  judgment  be  pronaturely  ren- 
dered against  him,  he  can  have  the  Irregulari- 
ties  corrected  by  atvearance  and  motion  on  re- 
turn day.— Stadclman  v.  Miner,  163  P.  586. 
©=>I53(2)  (Cal.)  In  view  of  Code  Civ.  Proc  1 
473,  allowing  one  year  to  vacate  default  judg- 
ment for  nonservice  of  process  in  certain  cases, 
any  motion  to  vacate  judgment,  whether  under 
this  section  or  not,  must  be  made  witliin  that 
time.— Smith  v.  Jones,  163  P.  890. 
«=>I53(2)  (CaL)  A  default  judgment  not  void 
upon  its  face  may  be  set  aside  on  motion  for 
lack  of  persona!  service  if  timely  made  and  a 
"reasonable  time"  is  that  allowed  by  Code  Civ. 
Proc.  {  478,  tor  8U<di  niotions  in  other  caaea.- 
Smith  T.  Bratman.  163  P.  892. 
«s»l53(2)  (Cal.App.)  Under  Code  Oiv.  Proc.  { 
473.  authorizing  the  setting  aside  of  obtain 
judgments  on.  application  made  within  six 
montlur,  minutes  of  court  reciting  that,  motion 
to  vacate  coming  on  regularly  to  be  heard,  it 
was  ordered  by  consent  of  attorneys  that  the 
same  be  continued  until  September  16th,  held 
a  sufficient  application  to  give  court  jurisdic- 
tion, although  order  was  not  made  until  Septem- 
ber 16tfa,  more  than  six  montlis  after  judgment. 
— Betteneourt  v.  Superiw  Court  of  Kings  Coun- 
ty. 168  P.  682. 

«=>i73  (Cal.)  The  fact  that  in  vacating  a  de- 
fault judgment  no  terms  were  imposed  as  pro- 
vided by  Code  Civ.  Proc.  {  478,  did  not  invali- 
date the  order,  since  the  motion  was  made  in- 
dependently of  sutnte.— Smith  v.  Bratman,  163 
P.  882. 

«3>I77  (Cal.)  Where  plaintiff  appeared  at 
hearing  of  motion  to  vacate  default  judgment 
and  excepted  to  order  of  vacation,  tli«  fact  of 
nonservice  was  not  uncontradicted,  and  this 
doea  not  vallate  vacation  ot  judnnaBt  where 
motion  waa  not  timely  made.— Smith  t.  JwmSt 
163  P.  890. 

VI.  OK  TBXAL  OF  IMUSS. 
(A)  Rsnditloii,  Porm,   aad  Bevslsltea  Im 

^=3202  (Wash.)  In  action  for  personal  injuries, 
verdicts  and  Judgments  for  plaintiff  n^inst 
three  defendants  and  for  fourth  defendant 
against  another  defendant  on  a  cross-complaint 
were  none  the  less  separate  because  they  were 
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entered  on  journal  under  ttUe  of  caM  entered 
bot  tmcon-Mogetbers  t.  Oalhonn,  163  P.  29. 


(C)  Comfox 


iltr  to  rraecM,  ncadlMSSi 


«3>250  (Wyo.)  Where  petition  and  findliif 
merely  state  that  plainmf  undertook  sale  ol 
property  for  defendant  for  reasonable  compensa- 
tion, and  made  sale  porsaant  thereto,  he  is  en- 
titled to  judgment  even  if  his  services  were  not 
rendered  under  an  employment  distlnctiTelT  or 
striotlr  aa  a  bnAer.— Hjorth  OO  Co.  r.  Onr* 
tis,  1©  P.  362. 

«»252{S)  (CaLApp.)  Complaint  asking  general 
relief  aa  to  deed  of  plaintiff  to  defendant,  and 
showing  that  under  defukdant's  oontenCion  plain- 
tUPs  title  might  be  clouded,  it  was  proper  to 
adjudge  what  interest  defendant  acquired  by 
deed.—Sherriff  t.  Sherriff,  168  P.  878. 
«»256(1)  (Wya).  Where  petition  and  findings 
merely  state  tliat  plaintiff  undertoolr  sale  of 
property  for  defendant  for  reasonable  com- 
pensation, and  made  sale  pursuant  thereto,  he 
is  entiUed  to  Judgment  even  If  his  services  were 
not  rendered  under  an  emplivment  dlatinctive- 

8'  w  Btrictly  u  brokor.— Hjortii  Oil  Co.  v. 
artia,  168  P.  862. 
«=>256(2)  (Kan.)  Where  Jury  especially  found 
that  defendant  who  croes-complained  suffered 
certain  damage,  hut  answered  quesU<m  as  to 
xiamasea  allowed  in  negative,  dtfendant  iu  en- 
titled on  audi  findings  to  judgment  iSor  amount 
of  damage  found.— Kemper  Urain  Co.  r.  Farm- 
ers' Gram  ft  Elevator  Co.  of  Cunqln^am,  163 
P.  450.  ^  . 

VII.  ENTB.T,   RECORD,   AMD  DOCK- 

ETINO. 

«s»27l  (Wash.)  Bem.  Code  WUi,  8  431,  pro- 
viding that  in  a  jury  trial,  jndgment  shall  be 
entered  immediatdy  by  the  cleric  in  conformity 
to  verdict,  does  not  apply  to  a  case  where  jury 
ia  dlaclu^ed  on  motion.— Bar^  t.  Harris,.!^ 
P.  401. 

®=>278  (CaLApp.)  The  actual  rendition  of  a 
judgment  being  the  judicial  act  and  the  entry 
thereof  merely  ministerial,  the  latter  must  be 
supported  in  all  vital  essentials  by  the  previous 
order.— Platnauer  v.  Superior  Court  in  and  for 
Sacramento  County,  163  P.  237. 

Vm.  AMENDMSirr.  COBBEOTIOlf, 
Ain>  REVIEW  IN  SAME  COURT. 

«;s>299(l)  (Kan.)  After  the  term  at  which  judg- 
ment was  rendered,  the  district  court  has  no 
power  to  change  the  judgment  except  in  accord- 
ance with  the  provisions  of  the  Civil  Code. — 
WeUing  V.  Welling,  163  P.  635. 

«3»307  (Waah.)  Under  Rem.  Code  1915,  Ji  236, 
303,  and  464,  it  is  no  ground  for  modification 
-of  a  judgment  that  the  oourt  inadvertently  omit- 
ted a  provision  which  it  had  intended  to  make. 
—McCaffrey  v.  Snapp,  163  P.  406. 
^=>3I6  (Wash.)  While  the  court  has  inherent 
power  to  make  its  judgment  apeak  the  truth, 
und  may  do  this  on  Its  own  motion  at  any  time, 
to  warrant  such  action  the  error  must  appear 
on  the  face  of  the  record,  and  the  court  cannot 
in  this  manner  modify  a  judgment  entered  in  ac- 
cordanctt  wiUi  Its  dlreetion«.-^UflGRfh!«T  t. 
Snapp.  163  P.  406. 

«S93I9  (Wash.)  To  obtain  modification  of 
Judgment  under  Rem.  Code  1915,  S§  235,  306, 
and  464.  the  application  therefor  must  be  ac- 
companied  by  bohhb  travnrsable  allegation  of 
f^t  showing  cause  for  the  relief  assed.— Mo* 
CafiErey  v.  Snapp,  163  P.  406. 
fS=»32l  (Waeh.)  Remedy  f<Hr  failure  of  the 
court  to  direct  judgment  for  ell  the  relief  to 
which  the  prevailing  party  is  entitled  lies  by 
request  before  entry  ol  judgment  or  by  motion 
for  jktm  trial,  and  he  cannot  allow  the  judg- 
ment to  pass  unquestioned  and  be  entered,  and 


then  ask  eiMTeetlon/— MeCtaffrey  t.  Snapp,  168 
P,  40a  ■ 

IX.  OPEinHO  OB  VAOATINO. 

«=b349  (OkL)  District  court  had  jurisdiction  of 
action  for  mandatory  injunctive  relief  to  restrain 
defendant  therein  from  interfering  with  plain- 
tifTs  poeaesaion  of  land,  his  improvements  and 
cultivation,  and  for  a  writ  of  possession,  and  its 
Judgment  in  plaintifTa  favor  was  not  void,  and 
motion  to  vacate  was  pw^erly  denied.— Dick- 
son T.  Lowe*  163  P.  SSS. 

X.  EQUITABIiE  REUEF. 

(B)  JarladlvtlOB  amd  Proe«cAI»CB> 

«»455  (Wash.)  Notwltlistandlng  Rem.  Code 
1915,  S  886,  requiring  suits  against  state  to 
be  brought  in  Thurston  county,  the  superior 
court  of  Tliuraton  county  has  no  jurisdiction  to 
set  aside  decree  of  superior  court  of  another 
county  declaring  escheat  of  lands  of  alien  dece- 
dent.—Doble  T.  State,  163  P.  37. 

XC  OOIXATEBAI.  ATTACK. 

(A)  JodBine*t«  Impeaeluible  Ooll«ter«llr> 

45s»475  (Or,)  An  order  of  the  county  court  sit- 
ting for  the  transaction  of  probate  husinees. 
directing  a  eale  of  land  belonging  to  the  estate 
of  a  decedent,  conld  not  be  attacked  in  a  suit  to 
quiet  title  to  tiie  land.— Stadelman  t.  Miner,  168 
P.  983. 

(B)  Orovnda. 

«=>497(1)  (Or^  Aa  a  general  rule  in  a  col- 
lateral proceemng,  a  judgment  imports  verity 
and  as  betweoi  the  parties  is  e<mcludve  evi- 
dence of  the  facts  recited  therein. — Schmld  v. 
City  of  Portiand,  163  P.  1159. 
<^504fS)  (Or.)  Where  defendant  In  dvil  ac- 
tion is  personally  served  with  summons  and 
complaint  requiring  him  to  appear  and  answer 
at  specified  time  and  place,  if  judgment  be  pre- 
maturely rendered  against  him  he  can  have  the 
irregularity  corrected  by  appearance  and  mo- 
tion on  return  day,  but  If  ne  fails  to  so  move 
and  offers  no  excuse  for  his  delay,  be  is  bound 
by  judgm«it,  which,  though  Tcddable.  cannot  be 
collaterally  aasailed.— Stadelman  t.  Miner,  163 
P.  585. 

When  complete  service  by  pul^cation  is  made 
of  process  snd  before  return  day  relief  sought 
is  granted,  the  party  affected  thereby  may,  under 
Ij.  O.  L.  {  68,  at  any  time  within  a  year  from 
the  entry  of  judgment  be  allowed  to  defend  on 
terms  that  may  be  just,  but  such  jndgment  ia 
voidable  only,  and  not  subject  to  culateral  at- 
tack, and  is  conclusive,  unless  set  aside  within 
prescribed  time.~Id. 

Xm.  MBROEB  ARD  BAR  OF  CAUSES 
OF  ACTIOH  Ain>  DEFENSES. 
(A)  Jwdsments  Operative  mm  Bar. 

«=»552  (Kan.)  A  judi^ent  on  an  Interolea  filed 
in  attachment  proceeding  under  Code  CHv.  Proc. 
I  45  (Gen.  St.  1909,  5  5638),  is  binding  on  the 
Interpleader  and  the  parties  to  the  action  and  is 
a  bar  to  another  action  by  interpleader  to  re- 
cover possession  of  property  in  controversy.— 
Dunning  v.  Posten,  163  P.  640. 

XIV.  COXOLUSIVE1TE88  OF  ASJTTDI- 
OATION. 
(B)  PersoDs  CoBolnded. 

e=s>BSS  (Wash.)  In  soit  to  restrain  defendant 
from  interfering  with  plaintifTs  eettiement  up- 
on alleged  unsurveyed  government  lands,  judg- 
ment in  prior  action,  not  between  same  par- 
ties, but  against  same  defendant,  held  conclu- 
sive of  fact  that  titie  to  the  lands,  as  bed  of 
nonnavigable  lake,  was  in  littoral  owners  who 
had  reclaimed  lands.— Dmee  v.  Morrison,  163  P. 
882. 


For  oases  in  Deo.  Dig.  ft  Am.  Dig.  Key  Ho.  Series  ft  Indoas  see  same  teplo  and  KST-HUIIBBR 


Digitized  by 


Google 


Jadcment 


163  PACIFIC  BaPOKTBB 


1240 


^»670  (Ean.)  In  action  b;  cme  to  whom,  dece- 
dent had  contracted  to  leave  property  at  his 
death  against  executor  and  benenciai?  under 
decedent^a  will  to  determine  ownership  of  reu- 
due  after  pajment  of  debta,  judgment  ayainst 
beneSciarj-  wan  final  end  binding  on  bim  in 
final  distribution  of  esWte. — ^Harris  v.  Morri- 
son, 163  P.  10(12. 

€=»683  (Or.)  Judgment  against  assignor  for 
breach  of  contract  to  construct  railroad  spur, 
which  contract  had  been  assi^ed  to  purchaser 
of  railroad,  is  conclusive  against  purchaser  as 
to  validity  of  contract,  its  breach,  and  damages 
Miffered  by  other  _narty.-^>>rvalliB  &  A.  K.  S. 
Co.  V.  Portland,  E.  &  B.  Ry.  Co..  168  P.  1178. 
«=»700  (Wash.)  Where  two  partners  sought 
to  restrain  injury  to  partnership  property  by 
third  whom  they  had  attempted  to  oust  from 
the  business,  and  he  interposed  a  counterclaim 
for  services,  and  thereafter  a  fourth  partner 
sued  for  an  accounting  and  the  same  defendant 
interiKJsed  the  counterclaim  in  the  other  action, 
thp  judgment  tbereio  did  not  become  res 
judicata  as  to  his  nmnterclaim  in  the  action 
first  brought— Andreopuloa  t.  Peresteredes,  163 
P,  770. 

<S=»707  (Or.)  Where  plaintiff  agreed  to  pnr- 
chase  claims  against  a  corporatiom  for  the 
anxinnt  claimant  had  expended  for  the  benefit  of 
the  coqKtration,  and  the  daimant  misrepresent- 
ed the  amount,  plaintiffs  right  to  recover  held 
not  barred  by  a  judgment  reoo^ered  by  claimant 
against  the  corporation. — Robinson  v.  Phcgley, 
163  P.  1166. 

XVm.  ASSIGNMENT. 

<@=so844  (CaI.AppL)  Sureties  on  an  undertaking 
for  the  release  of  an  attachment,  a  judgment 
thereunder  having  been  assiened  to  plaintiff, 
without  assi^ment  of  any  right  or  benefit  of 
ths  undertaking,  are  liable  to  the  plaintiff  there- 
on, the  undertaking  being  an  incident  of  the 

Sigmcnt  and  by  assignment  passing  with  it — 
eyer  v.  Jones,  16S  F.  67. 

ZX.  PAnmrXiSATIflFACITION,  MXB- 
GEB,  £ilD  DISCHARGE. 

«s>87S  (Wash.)  Giving  of  a  stay  bond  Is,  in 
legal  effect,  a  payment  pro  tempore  within 
meaning  of  Rem.  Code  1915.  9  6059—196.  relat- 
ing to  pr^ment  of  Judgments  surety  com- 
panies in  30  days.— American  Surety  0(k  of  New 
York  T.  Fishback,  163  P.  488. 

JUDICIAL  NOTICE. 

See  Bvldence,  «s»l(MS;  Pleading, 

JUDICIAL  POWER. 

See  Oouititutional  Law,  «=>70. 

JUDICIAL  SALES. 

See  Executors  and  Adminiatrators,  ^>388:  Ex- 
ecution. ^2SS,  800;  Ibufians.  ^20;  Mort- 
gages, •»654. 

JURISDICTION. 

See  Admiral^;  Appeal  and  Error,  ^a^-QO; 
Appearance:  Elections,  «=s275;  Courts;  Di- 
vorce. «»161.  161;  Jadgmmt  «=»349, 
Justices  of  the  Peace.  «=»61;  Mandamus, 
«s>168.  172, 

JURY. 

See  Appeal  and  Error,  «=»891;  Criminal  T*w, 
*»737.  764,  855.  1166%;  Trial,  <S=>141-169. 

IL  RIGHT  TO  TBIAI.  BT  JTTRT. 

«s>l3(14)  (Idaho)  In  assumpsit  for  money  had 
and  received,  in  which  plaintiff  alleged  that  a 
deed  in  form  was  in  fact  a  mortgage,  held,  that 
plaintiff  was  entitled  to  trial  by  jury,  under 
Const  art  1»  f  7,  aad  Rev.  Codes,  U  4368,  4S69, 


1m  ^ence  of  waiver.— Johansen  v.  Looney,  163 

«»I3(19)  (Kan.)  Where  plaintiff  sued  his  son, 
an  insured,  and  garnished  the  itumrar,  which  im- 
pleaded a  third-  party  claiming  tindw  an  eqnita- 

ble  assignment  from  insured,  and  plaintiff,  in- 
sured, and  such  party  were  left  to  assert  their 
claidis  to  fund  paid  Into  court,  cause  was  an 
equitable  one,  and  neitlier  partj  was  entitled 
to  a  jury.— Robertson  v.  Bldenoui-Baker  Gro- 
cery Co.,  163  P.  055. 

4S9|4(2)  (Colo.)  An  action  by  a  principal  to 
recover  from  her  agent  money  given  him  to 
loan,  but  which  be  Md  ctmverted,  la  an  action 
at  law.  and  plaintiff  is  entitled  to  a  trial  by 
jury,— Boyle  v.  Poor,  163  P.  967. 
^28(1)  (Idaho)  Acts  and  conduct  of  plaintiff 
in  assumpsit  to  recover  difference  between  in- 
debtedness alleged  to  have  been  secured  by  ab- 
solute deed  and  proceeds  of  sale,  joining  pur- 
chaser  to  affect  bim  with  notice,  held  not  to  con- 
stitute waiver  of  right  to  Jniy  trials— Johansen 
V.  I^ney,  163  P.  303. 

«=»37  (Wash.)  The  Constitution  providing  that 
the  right  of  trial  by  jury  shall  remain  invio- 
late, a  verdict  in  an  action  for  alienation  of  af- 
fections supported  by  substantial  evidence  will 
not  be  disturbed  <»  appeaL— Kenwwthy  t.  lUcb- 
mond,  168  P.  024. 

OOMPBTBHOT  OF  lUBOBS(OKA^ 
I.EBOBS.  ABB  OBJEOTIOVa. 

^=>89  (Or.)  In  action  by  county,  for  use  ol 
party  employed  on  highway  work,  against  con- 
tractor and  its  surety,  condititm  that  costs  un- 
der L.  O.  Ij.  f  575,  might  be  awarded  against 
county,  in  case  of  bad  faith,  if  defendants  were 
successful,  did  not  disqualify  taxpayen  ctf 
county  as  jur(»«.— Columbia  Coun^  t.  Consoli- 
dated Contract  Co.,  163  P.  438. 

•^(36(5)  (Mont.)  Under  Rev.  Codes.  S  8897, 
subd.  1,  and  section  9257,  a  d^endant  charg- 
ed with  grand  larceny  after  a  previous  convic- 
tion is  entitled  to  eight  perempton_  challenges 
instead  of  six.— State  v.  Collins,  163  P.  102. 
«=>I36(6)  (Kan.)  Though  two  defendants  jt^t- 
ly  tried  for  felony  are  each  entitled  to  six  per- 
emptory challenges,  yet  if,  after  each  diallenge 
allowed  the  state  is  exerdsed  or  waived,  they 
collectively  excuse  two  jurors,  and  nmke  no 
offer  to  challeoge  others  until  the  state's  chal- 
lenges are  exhausted,  they  cannot  claim  the 
right  to  excuse  three  additional  jurors  apieca^ 
State  V.  Lake,  163  P.  618. , 

JUSTICES  OF  THE  PEACE. 

See  Intoxicating  Liquors,  •9249:  Petjozr, 
«=»9. 

m.  onm.  jurisdiction  abb  av- 

THOBITT. 

«=B6i  (CaLApp.)  Jorisdiction  of  Jnattce  of  the 

peace  to  entertain  counterclaim  over  certain 
amount  may  be  raised  by  appeal  from  judg- 
ment on  counterclaim.— Maidenberg  v.  Justice  s 
Court  of  Lob  Angeles  Tp.,  163  P.  872. 

IV.  PROCEDURE  IN  onm.  cases. 

<8=»I25(4)  (Ean.)  Docket  entry  of 'justice  of  the 
peace:  ''Demurrer  to  evidence  filed  by  plaintiff. 
N.  M.  Bisel.  Court  sustained  demurrer,  and 
rendered  judgment  against  claimant  for  costs"* 
— showed  that  Judgment  was  rendered  against 
claimant  for  coats.— Dunning  v.  Posten,  163 
P.  640. 

«»I27  (Or.)  While  a  justice  court  cannot  set 
aside  a  jud^ent  because  it  Is  erroneons,  it 
may  vacate  its  judgment  if  void. — Clabine  t. 
City  of  Merrill,  163  P.  85. 
1^130  (Cal.App.)  There  are  no  intendments  in 
favor  of  a  judgment  of  a  justice  of  the  peace, 
and  a  party  relying  on  audk  judfrnent  moat 


Digitized  by  Google 


1241 


INDBX-DIGBST 


tabUsh  OA  lecality  of  mtsy  step  necesBary  to 
&  valid  Judgment— Laurm  t.  Byrnes,  168  P. 
227. 

V.  RCVLEW  OF  PBOCEEDATOS. 
<A)  Appeal  *>a  Bnor. 

«»f74(6)  (Kao.)  Under  Gen.  St  1909,  I  6489, 
authorizing  district  court  on  an  appeal  from 
justice  court  to  "allow  amended  pleadiagt  to  be 
made  or  new  pleadings  to  be  filed,"  district 
court  may  regnite  defendant  to  Jla  an  answer. 
-Longren  t.  SUnouri  Pac.  By.  Oo^  1€3  P.  183. 

(B)  CcrtloMrl. 

^I94<2)  (CaLApp.)  Under  Code  Civ.  Proc.  } 
1068,  authorizing  writs  of  review  where  ^ere 
is  no  appeal,  certiorari  will  not  lie  to  review 
jodicment  of  justice  of  peace,  since  appeal  would 
have  afforded  adequate  remedy  had  not  petition- 
er allowed  time  to  expire  by  laches.— -Haiden- 
ber^^  Justice's  Court  of  Los  Angeles  Tp.,  163 

«»I86(2)  (Or.)  Where  a  justice's  judgment  has 
been  vacated,  the  case  is  in  the  same  position 
as  if  no  judgment  had  been  rendered,  and  writ 
of  review  will  not  lie. — CluUne  v.  City  of  Mer- 
rill, 163  P.  85. 

«=»205(7)  <Cal.App.)  In  certiorari  to  justice  of 
the  peace,  court  cannot  consider  counsel's  ex 
parte  statement  that  he  received  no  notice  of 
entry  of  judgment,  where  such  fact  does  not 
appear  from  the  record.— Maidenberg  *.  Jus- 
tice's Court  of  Los  Angeles  Tp..  168  P.  872. 

JUSTIFICATION. 

See  Homldde*  «b»102-US,  241. 

KNOWLEDGE. 

See  Notice 

UBOR  UNIONS. 

See  Conspiracy.  ^*B. 

UCHES. 

See  Certiorsri,  «=>41. 

LANDLORD  AND  TENANT. 

See  Action,  «b3»82;  Animals,  «=a22;  Eston>el, 

X.  OBEATIOir  Ain>  EXISTENCE  OF 
THE  BEUkTIOir. 

<9=»5(1)  (Esn.)  Cattleman,  contracting  with 
ranchman  to  pasture  his  cattle  in  certain  pas- 
ture for  season,  does  not  thereby  become  the 
tensat  of  such  pasture.— Cox  v.  Chase,  163  P. 
184. 

n.  UBABES  ARBAOREEHENTS  HI 

(A)  Ite«iilalt«s  abA  Talldlty- 

«=a20  (Kan.)  A  "lease"  Is  a  contract  for  the 
possession  and  iwofits  of  lands  and  tenements, 
either  for  life  or  a  certain  term  of  years,  or 
during  the  pleasure  of  the  parties. — Cox  v. 
Chase,  163  P.  184. 

m.  UUTDLORD'S  TITLE  AMD  RE- 
VERSION. 
(A)  RIarlita  and  Power*  of  Landlord. 

«=>55(3)  (Or.)  Wliile  tenant  of  demised  lands 
is  only  one  entitled  to  recover  for  interference 
with  poeeesaion,  landlord  may  recover  where  a 
trespasser  conatructed  an  irrigation  ditch  across 
land  changing  its  physical  aspect  and  injuring 
reversion.— Williams  v.  Goose  Lake  Valley  Irr. 
Co„  163  P.  81. 

Where  defendant,  witliout  anthority,  entered 
upon  plninttfTs  land  and  constrnctM  an  Irri- 


gation ditch,  but  tiiere  was  no  indignity  to 
plaintiff's  tenant,  exemplary  damages  cannot 
be  allowed.— Id. 

Tlx.  VREmSES,  ANB  ENJOYMENT 
AND  irSB  THEREOF. 

(B)  PossMsioa.  Bnlormeat,  mwt*  Uae< 

^»I39(2)  (Kan.)  ProvisioD  in  lease  for  two 
years  or  more  that  rent  shall  consist  of  stated 
shares  of  crops  raised,  including  wheat,  does 
not  imply  tenant's  right  to  harvest  a  crop 
sown  in  the  fall  preceding  the  1st  of  March  on 
which  his  lease  mcsdiw. — Bank  of  Denbm  v. 
Jesdt.  163  P.  150. 

CD)  B«valm,  Inaaru**,  mC  Improv*- 
menta. 

^159(2)  (Mont.)  Kev.  Codes,  fi  5226,  S227, 
gives  a  tenant  no  right  of  action  for  injury  from 
want  of  repairs  after  notice  to  landlord  to 
make  them,  naving  been  adopted  from  another 
state  after  constmction  to  that  effect  by  its 
Supreme  Court— Dler  v.  Uneller,  168  P.  466. 

Vm.  RENT  AND  ADTAM0E8. 
(A)  RiKktB  and  Llablllttea. 

®=»I96  (Or.)  Where  a  lessee  held  over  after  ex- 
piration of  a  five-year  lease,  he  was  liable  for 
rent  as  a  tenant  from  year  to  year  in  absence 
of  proftf  that  such  holding  over  was  merely 
pending  negotiatikms  for  mdjostment  d  the 
rent— Clifford  v.  Frank  U  Smith  Ueat  Co.,  163 
P.  80a 

(C)  Lien. 

9=»248(1)  (Or.)  If  sureties  npon  payment  of  ar- 
rearages in  rent  are  sutwogated  to  right  vt  les- 
sor, t&ey  cannot  follow  property  of  lessee  against 
piirchasera  for  value  li^thout  notice,  which  by 
L.  O.  L.  J  301,  inchides  a  creditor  who  has  at- 
taehed^Bowlea  v.  Gantenbein,  163  P.  1168. 

«s»249(l)  (Or^  General  creditor  of  lessee  can- 
not be  restrained  from  enforcing  attachment 
against  leasehold  on  theory  that  such  creditor 
has  no  right  to  profits  of  leasehold  until  satis- 
faction of  lessor's  claim  for  rent.  In  absence  of 
allegation  of  insolvency  of  lessee,  where  ttie 
property  is  not  in  court  and'  the  landlord  might 
at  any  time  re-enter  for  default—Bowles  v.  Gan- 
tenban,  163  P.  308. 

«=>260  (Or.)  Where  obligation  of  assignee  of  a 
lease  to  assignee  of  original  lessee's  claim 
against  it  for  consideration  of  asdgnment  and 
bis  obligation  to  snreties  who  have  paid  ar- 
rearages of  rent  were  both  upon  contract,  as- 
signee of  the  claim  having  been  more  diligent 
end  attached,  sureties  may  not  restrain  nim 
from  proceeding  with  attadmient — Bowles  v. 
Gantenbein,  163  P.  1168. 

(D)  Distress. 

«S3265(1)  (Or.)  Garnishment  of  a  debt  or  chosa 
in  action  due  from  subtenants  to  assignee  of  a 
lease  did  not  prejudice  right  of  distress  if  it  ex- 
isted.—Bowles  V.  Gantenbein,  163  P.  1163. 

«=>267(2)  (Okl.)  Under  Rev.  Laws  1910,  fi 
3809,  the  assignee  of  a  note  given  in  pay* 
ment  of  rents  is  without  authority  to  distrain 
for  rent,  unless  he  is  also  assignee  of  the  re- 
version.—FuUer  V.  Hippie,  163  P.  127. 

^»269(1)  (Or.)  If  common-law  right  of  dis- 
tress exists,  and  sinreties  for  rent  under  a  leaite 
succeeded  to  It  by  subrogadon  on  paying  ar- 
rearages in  rent,  it  would  not  be  api^icable  to 
cboses  in  action  such  as  a  debt  for  rent  due 
assignee  of  lease  from  subtoiants.— Bowles  v. 
Gautenbeln,  163  P.  1163. 


UNOS. 


See  Public  Lands. 
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LARCENY. 

See  Criminal  Law,  «=3273.  274;  False  Pretens- 
ea ;  JvJ,  «»186;  Beeeiving  Stolen  Goods. 


n.  PROBBOtmoif  AHP  PTTHWH- 
KEHT. 

(A)  laAietKeat  Intenatlon. 

«»30(4)  (Mont.)  Under  Rev.  Codes,  1  8845, 
snbd.  4,  for  larceny  of  any  mare,  gelding, 
stallion,  colt,  etc.,  an  informatioii  diarging 
atealing  of  a  horse  is  sufficient.— State  T.  Col- 
lins, 103  P.  102. 

^»40(7)  (Mont.)  Where  the  evidence  identified 
the  horse  stolen  as  the  one  described  in  the  in- 
formation by  its  marks  and  brand  as  alleged, 
proof  that  it  bore  another  brand  not  mention- 
ed in  the  information  is  not  a  Tariance.-— State 
V.  Collins,  163  P.  102. 

LAW  OF  THE  CASE. 

See  A]H>eal  ai|^  Error,  ^s»863, 1097. 

LEADING  QUESTIONS. 

See  Witneaaes,  «=»240. 

LEASE. 

See  Landlord  and  Tenant ;  Mines  and  Minerals, 
«s»7336. 

LEAVE  OF  COURT. 

See  Pleading,  «bs»2S6,  237. 

LEGACY  TAX. 

See  Taxation,  ^861. 

LEGISLATIVE  POWER. 

See  Oonstitntioiial  Law,  ^a»60;  MmiiclpBl  Oc«^ 
poratiwa.  4=»64. 

LEGITIMACY. 

See  Bastards,  ^»11. 

LETTERS. 

See  CMmbial  Lav,  0=>433 ;  Bvidence,  «9>87a. 

LEVEES. 

«S3»6  (CaLApp.)  Failure  of  board  of  oounty  au- 
perrisom  on  petition  to  establish  storm  water 
district  ander  St.  1909,  p.  338,  ||  1,  2.  as 
amended  by  St.  1913,  pp.  504,  605,  to  receive 
testimony  as  to  jurisdictional  fact  of  owner- 
ship prior  to  its  resolution  of  intention,  where 
such  jurisdictional  fact  existed  when  petiti(m 
was  filed,  did  not  avoid  its  proceeding.— -Bryant 
V.  Board  of  Sup'rs  Orange  County,  163  P.  341. 

In  proceeding  by  county  board  of  supervisors 
to  create  storm  water  district  under  St  1009,  p. 
339.  as  amended  St.  1913,  pp.  504,  605, 
where  noticea  required  by  section  2  to  owners 
shown  by  last  completed  assessment  roll  were 
not  sent,  board  was  without  JorisdictioB  to 
create  district  in  view  of  PoL  Code,  i  8672^ 

LEWDNESS. 

See  Prostitution. 

«s>|  (CaLApp.)  Pen.  Code,  I  269b.  as  amended 
in  1911,  ap^iea  to  those  who,  while  each  was 
simulating  continence  in  their  marital  relations, 
were  at  the  same  time  maintaining  such  a  course 
of  illicit  and  adulterous  conduct  with  another 
of  the  opporite  sex  as  would  constitute  a  coun- 
terfeit of  the  marriage  relation.— People  v, 
Scarpa,  163  P.  882. 

^=»I0  (CaLApp.)  Evidence  held  sufficient  to 
sustain  verdict  that  Recused  was  guilty  of  liv- 
ing in  cohabitation  and  adultery,  be  and  his 
paramour  ea^  b^ng  married  to  another,  so  aa 


to  violate  Pan.  Code,  |  a69b.-^e(vle  t.  Scarpa. 
163  P.  882. 

LIBEL  AND  SUNDER. 

Sea  Injtmction,  «=:>9& 

LICENSES. 

See  Intoxicating  Liquors,  ^=>48,  50. 
I.  FOB  OOOITPATXOHB  AHD  PBIVX- 

<^s>|  (Wash.)  An  ordinance  exacting  for  each 
jitney  certain  sums  "as  an  occupation  license 
or  tax"  held  to  exact  an  "occupation  license 
or  tax"  witMn  the  exception  of  Laws  1015.  p. 
385.  8  34.— Allen  T.  olty  of  BeUingbam,  1& 
P.  18. 

®=^7(2)  (Wash.)  That  an  ordinance  imposing 
occupation  taxes  for  operating  jitney  busses 
did  not  impose  like  taxes  for  operatijix  other 
motor  vdiides  held  not  to  render  it  disnlm- 
inatory  under  the  constitntional  provirion  re- 
quiring uniform  taxatitm. — Allen  T.  CltT  (tf 
BeUingbam,  168  P.  18. 

^=s>22  (Nev.)  As  used  in  act  approved  Feb.  20. 
1909  (Rev.  Laws,  i  4453)  8  9,  providing  that  the 
state  board  of  embalmere  shall  issue  licenses  to 
the  holders  of  licenses  from  other  states,  the 
word  '"shair  is  mandatory.— Eddy  State 
Board  0t  Embalmera,  163  P.  245. 
«»26  (WashJ  Under  Rem.  Code  1915,  81 
5562—37  to  SoQStSd,  held,  that  each  person  in- 
jured by  negligence  of  a  jitney  driver  can  recov- 
er  to  the  full  face  of  t^e  bond  deposited  with  the 
aecretary  of  state.— Salo  Pmxh&c  Ooast  Casu- 
alty Co..  163  P.  884. 

LIENS. 

See  Bankrupt<7>  i9=>198 ;  landlord  and  Toiant, 
<S=>248-260;  Mechanics'  Uena;  Vendor  and 
Purchaser,  ^=»387. 

LIFE  INSURANCE. 

See  Insurance. 

UMITATION  OF  ACTIONS. 

See  Adverse  PossessioD ;  Ebrecators  and  Admin- 
istrators, «»218;  Willa,  «»2e0k 

I.  STATUTES  OF  LIMITATIOM. 

(A)  HmtuTK,  Valldltr.  ud  Oomtraetlom  <■ 
G«Bev«l. 

<S=^3(2)  (Kan.)  Code  Civ.  Proc.  |  756  (Oen.  St. 
1909,  I  6351),  repealing  former  Code  and  "all 
acts  amendatorjf  tnereof  nod  supplemental  there- 
to," did  not  affect  limitations  as  to  certain  ac- 
tions fixed  by  other  statutes  not  relating  pri- 
marily to  procedure,  and  not  expressly  amend- 
ing or  supplementing  general  act  on  that  sub- 
ject.— Hannon  v.  Grand  Lodge  of  Ancient  Or* 
der  of  United  Workmen  of  Kansaa,  168  P.  169. 

{B}  Limitations  Applicable  to  Particular 

Actions. 

<9=s>28(l)  (Wash.)  Action  asainst  officers  for 
failure  to  require  statutory  bond  of  warehouse- 
man by  whose  default  plaintiffs  were  damaged 
A«Id  not  within  Rem.  Code  1915,  8  169,  subd.  2, 
as  to  contracts  not  in  writing. — ftortbem  Grain 
I  &  Warehouse  Co.  v.  Hoist,  163  P.  775. 
®s»29(2)  (Cal.App.)  An  account  for  goods  pni^ 
chased  In  1012,  remainins  on  the  books  till  1915, 
without  any  payments  thereon,  is  not  an  "open 
account"  within  the  meaning  of  Code  Civ. 
Proc.  8  387,  subd.  2,  but  is  simple  account,  bar- 
red in  two  years  under  secticm  339.— Merchants' 
Collection  ARency  v.  Levi,  163  P.  870. 
<S=»39(1)  (Wash.)  Under  Rem.  Code  1915,  i 
l.'t9,  subdivs.  2,  3  and  S,  and  sections  161  and 
165,  action  against  officers  for  failure  to  re- 
quire statutory  bond  of  warehoofeniaa  bj  whose 
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default  plaintiffs  were  damased  held  barred 
in  two  jean. — Northern  Oram  tc  Warehouse 

Co.  T.  Hoist,  163  P.  775. 

ZX.  OOVPUTATXOH  OF  PERIOD  OF 
LIMITATION. 

(A)  Aoeriud  ot  Rtsbt  of  Aetloa  or  De- 
fen 

«=>55(1)  ^Or.)  TTbe  distinction  between  action 
for  false  imprisonment  and  one  for  malicious 
abuse  of  process  in  respect  to  statute  of  limi- 
tations is  that  as  to  former  tifoe  so  prescribed 
does  not  begin  to  run  until  prioiv  action,  pur- 
auant  to  which  process  was  issued,  has  finally 
terminated  in  plaintiiTs  favor,  while  as  to  latter 
came  of  action  arises  when  plaintiff  is  appre- 
hended under  a  valid  writ  for  some  collateral 
purpose.— Lane  v.  Ball,  163  P.  975. 

When  damages  are  undertaken  to  be  recover- 
ed for  a  malicious  abuse  of  process,  though  a 
cause  of  action  arises  when  a  plaintiff  is  un- 
lawfully restrained  ot  hia  libertr,  if  any  part 
ot  incarceration  be  included  within  two  years 
prior  to  commencement  of  action  for  recovery 
of  damages,  etatate  of  UmitatiraiB  has  not  ran 
as  against  that  period.— Id. 

(F)  larnoniBee.  BHatake.  Trnat,  Frswd.  and 
CoMo«ftImeiit  of  fJmnae  of  Action. 


>  1 00(8)  (Or.)  Where  plaintiff,  within  reowm- 
able  time  after  learning  of  defendant's  misrepre- 
sentations inducing  purchase  of  claims  against 
corporation  broaght  suit,  it  was  Immateriu  that 
suit  was  not  c<minienced  within  aix-year  stat- 
ute ot  limitatlona^BoldnMHi  t.  Phegley,  163 

P.  use. 

(H)  OomBtomeemoBt  of  Aetlom  o»  Other 
Proeeedlas. 


.  >f  18(2)  (Wash.)  Under  Rem.  Code  1915,  | 
167,  and  Employers'  Liability  Act,  5  6  (U.  S. 
Oomp.  St.  1913,  f  8662),  railroad  employe's  ac- 
tion for  injuries,  wherein  complaint  was  not 
filed  in  clerk's  office  until  more  than  two  years 
after  cause  of  action  arose,  held  barred. — 
Marker  v.  Northern  Pac.  Ry.  Co.,  163  P.  766. 
4s»l27(l)  (Kan.)  A  petition  in  ejectment  may 
be  amended  so  as  to  change  the  description  of 
the  property  sought  to  be  recovered  where  there 
was  no  contention  that  limitations  had  expired 
between  the  beginning  of  the  action  and  the 
ameodment— Hiaoen  t.  Arts,  163  F.  141, 

m.  AOKNOWXXDOXEII^  MEW 
PBOmSK  AND  PAST 
PATMEirT. 

(Wash.)  A  credit  given  defendant  np- 
on  bis  debt  to  plaintiff,  which  was  barred  by 
limitations,  to  amount  of  an  independent  exist- 
ing debt  due  him  from  plaintiff,  upon  defend- 
ant's agreement  to  pay  his  debt  to  plaintiff,  held 
a  payment  to  plaintiff  on  debt  and  acknowledg- 
ment of  balance  due.— Eureka  Cedar  Lumber  A 
Shingle  Co.  v.  Knack,  163  P.  753. 
4=9 1 63(2)  (Wash.)  Payment  made  on  a  secured 
note  aittt  maturity  started  running  of  the  six- 
year  statute  ot  limitation  anew  from  date  of 
BBch  payment.— Kirkpatrici  v.  Collins,  163  P. 
919. 

4t»l63(3)  (Wash.)  Under  Rem.  Code  1916.  S 
109,  three-year  statute  of  limitations,  secticm 
176*  concerning  acknowledgment  ot  debts  in 
writing,  and  section  177,  providing  that  statute 
shall  run  from  last  payment,  held,  that  a  pay- 
ment on  a  debt  idter  the  statute  had  run  its 
coarse  was  effectoal  to  remove  bar,— Boreka 
Cedar  Lumber  A  Shingle  Co.  t.  Knack,  168  P. 
753. 

V.  PLEADIKO,  EVIDENOE,  TBIAI., 
AND  BEVIEW. 

4=»I82(3)  (Kan.)  Where  action  is  barred  by 
limitations,  but  allegations  of  petiticm  are  too 
broa4  to  be  met  by  demurrer,  defendant  may 


enter  general  denial  and  await  a  failure  of 
proof  so  that  pertinency  of  statute  becomes  ap- 
parent, and  may  then  interpose  a  demurrer  to 
the  evidence.— Arnold  v.  Bamer,  163  P.  806. 
4^1951^)  (Wash.)  If  statute  of  limitations 
started  to  run  against  a  secured  note,  presump- 
tion prevails  that  it  continued  to  run  in  ab- 
sence ot  proof  to  contrary,  and  burden  of  proof 
to  show  some  fact  thoreafter  occurring  tolling 
statute  was  npon  the  mortgagee.— Kincpatrick 
V.  Collins,  163  P.  919. 

«=»I97(2)  (Wash.)  In  action  to  recover  pro- 
portionate share  of  interest  in  coal  raining 
property,  which  plaintiffs  alleged  defendants  had 
fraudulently  concealed  from  plaintiffs  and  oth- 
ers interested,  evidence  held  insufficient  to  show 
that  plaintiffs  had  knowledge  of  fraud  practiced 
upon  them  more  than  three  years  before  they 
b^an  action,  to  bar  it  tv  statute  at  limitations. 
— Langley  v.  Devlin,  163  P.  896. 
«=>I97(4)  (Wash.)  In  an  action  to  remove  a 
cloud  upon  title  In  which  defendants  seek  fore- 
closure of  a  mortgage,  evidence  held  insufficient 
to  show  that  aUeged  payments  upon  secured 
note  were  made  witUn  su  years.— Kirkpatrick 
V.  Collins.  168  P.  9X9. 

LIMITATION  OF  INDEBTEDNESS. 

See  MunidpBl  CorpozationB,  ^»864, 8^. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=>218;  Shipping. 

LIQUOR  SELLING. 

See  Intosicaling  Llqaon. 

LIS  PENDENS. 

See  Abatement  and  RevIvaL' 

LIVE  STOCK. 

See  Oarrisfs,  «s>218-230;  Sailraads,  ^=>il2, 
413. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Muter  and  Servant,  ^a»286l 

MALICE. 

See  Homicide,  «=>286. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

n.  WAMT  OF  PBOBABUB  CAUSE. 

€=3 1 6  (Idaho)  In  action  tor  malicious  prosecu- 
tion, fact  that  plaintiff  was  charged  under  prop- 
er statutes  with  commiBsion  of  offense  was  not 
evidence  of  prosecutor's  malice  if  latt^^r  had 
reason  to  believe  accused  guilty  of  crime  from 
personal  knowledge  or  Infonnation  on  which 
he  relied  in  good  faldi  and  communicated  such 
facts  to  county  attorney.— Nettleton  t.  Cook, 
163  P.  300. 

«=3l8(l)  (Idaho)  "Probable  cause."  as  a  basis 
for  instituting  prosecution  complained  of,  is  the 
existence  of  aach  facts  or  circumstances  as 
would  excite  belief  of  reasonable  penton  acting 
upon  facts  within  prosecutor's  knowledge  that 
the  one  charged  was  goSlty  of  the  crime  for 
which  he  was  prosecuted.- Xettleton  t.  Cook, 
163  P.  300. 

^»I9  (Idaho)  Where  it  appeared  upon  trial 
that  plaintiff  was  guilty  of  an  indictable  mis- 
demeanor, under  Rev.  Codes,  S  7145.  and  not 
under  section  7146,  par.  2,  as  cnnrged,  so  close- 
ly akin  thereto  that  county  attorney  inadvert- 
ently charged  under  wrong  sfotion,  want  of 
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probable  cause  wu  rebutted,  and  prosecutor 
could  not  ■  be  hdd  in  damages.— Nettletm  t. 
Cook.  16»  P.  SOO. 

<^24(3)  (Idaho)  Where  plaintiff,  in  action  f<»- 
moliciouB  prosecution,  abowa  bis  discharge  by 
oommitting  nutgiatrate  after  preliminary  exami- 
nation, auch  discharge  la  ininia  fane  evidence 
of  want  of  probaUe  canae.— Nettleton  T.  Cook, 
163  P.  300. 

V.  ACTIONS. 

<8=»40  (Idaho)  Where  it  appears  that  plaintiff 
was  guilly  of  a  criminal  offcoae,  but  through 
inadTertence  was  charged  under  wrong  statute 
without  defendant's  fault,  plaintiff  cannot  main- 
tain action  fur  malicious  prosecution. — Nettle- 
ton  T.  Cook,  163  P.  300. 

«=»S5  (Or.)  In  an  action  for  malicious  prose- 
cution, It  is  necessary  to  aver  and  prove  that 
anit  out  of  which  alleged  illegal  imprieonmeut 
arose  has  completely  terminated  in  favor  of 
plaintiC,  or  that  it  has  been  abandoned  by  de- 
fendant—Lane T.  Ball,  168  P.  97S. 

MANDAMUS. 
I.  hatube  Ain>  OBomros  Uf  oek- 

«=923(1)  (Cal^pp.)  Under  Code  Civ.  Ptoc.  S 
1086,  providing  that  mandamus  mast  be  issued 
upon  verified  petition  of  party  beneficially  in- 
terested, the  oity  of  San  Diego  and  ita  council 
have  a  sufficient  intnest  to  entitle  fiiem  to  a 
writ  compelling  major  to  appoint  chief  of  Dolice, 
provided  lor  by  (9^  charter. — City  of  San  Diego 
T.  Gappa,  103  P.  WO. 

a.  SUBJECTS  AND  PUBPOSBS  OF 

BELIEF. 

(A)  Aeta  and  Froaeedlav*  ot  CourtSt 
Jvdve*.  AMd  Judicial  OiBa«n. 

®s>44  (Moot)  Order  granting  motion  for 
change  of  venue  on  ground  of  residence  is  judi- 
cial act  and  will  not  be  set  aside  by  mandamus. 
—State  v.  District  Court  of  Fiftb  Judicial  Diet 
in  and  for  MadiK)n  County,  16S  P.  1149. 

m.  JUBISOIOTION.  VKOOEEDINCMm 
AND  BELIEF. 

9=s>i68(9  (Cal.App.)  In  a  mandamus  proceed- 
ing to  Compel  mayor  to  appoint  a  chief  of  police, 
it  will  be  presumed,  irrespective  of  full  atSrma- 
tive  allegations  in  petition,  that  a  city  of  the 
size  of  San  Diego,  needs  an  efficient  head  of  its 
police  department— Cil7  of  San  Diego  t.  Cappa, 
163  P.  235. 

<t=»l68(3)  (Kan.)  Where  mandamus  ia  asked  to 
compel  board  of  education  to  allow  graduates 
oiF  parochial  school  to  enter  city  high  school 
without  examination  and  whole  controversy  re- 
lates to  their  right  to  do  ao,  time  set  for  exam-, 
inatitm  and  detailed  regulations  regarding  it  are 
immaterial. — Creybon  v.  Board  of  Education  of 
City  of  Parsons,  163  P.  146. 
4=»I72  (Or.)  Writ  compelling  dty  officers  to 
draw  warrant  for  judgment  performs  office  of 
an  execution,  and  is  collateral  to  the  judgment, 
and  city  cannot  resist  writ  by  defenses  that 
might  have  been  arailable  in  the  condemna- 
tion action.— Schmid  t.  City  of  Portland,  168  P. 
1169. 

MANSUUGHTER. 

See  Homidde,  ^sSOO. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

«»54  (CaLApp.)  Under  Qv.  Code  S  8St.  snbd.  8. 
declaring  that  a  marriage  may  be  annulled  if 
cither  party  to  it  was  of  unsound  mind  when 
entering  into  it,  a  marriage  is  binding  upon 
the  parties  and  anon  all  the  world  until  auch 
aonmment  U  declared.— Wolf  t.  Oall,  163  P. 
8461 
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«=s>56<7)  (GaL)  Under  CIt.  Oodt  |  82,  provid- 
ing that  ■  marriage  may  be  annuUM  where  cott- 
sent  thereto  was  obtained  tbroueb  fraud  or 
force,  a  threat  that  unless  plaintiff  consented 
to  marr^  defendant  be  would  invtdve  her  as  an 
accomplice  with  a  fugitive  from  Justice  after 
conviction  of  crime,  was  not  enongfa  in  itself  to 
require  annulment  of  marriage.— Mldu^Boa 
Nicholson.  163  P.  219. 

«==>6D(8}  (Cal.)  In  action  under  (St.  Code,  I  82, 
to  annul  a  marriage  on  the  ground  that  plain- 
tiff's consent  to  marry  defendant  was  obtained 
by  force,  evidence  AWo  to  snstafn  a  finding  that 
the  plaintilFi  consent  hnd  not  been  obtained  by 
force.—Nicholson  v.  Nicholson,  163  P.  219. 

In  action  nnder  Civ.  Code,  |  82,  to  annnl  a 
marriage  on  groand  that  plaintilTa  consent  bad 
been  obtainea  by  fraud  or  force,  omissifHi  to 
find  on  cohabitaoon  was  not  error,  as  want  of 
cohabitation  would  be  important  under  subdi- 
visions 4  and  6  only  if  plaintiff  bad  established 
that  her  consent  was  voidable  became  of  meuia 
by  whidi  it  had  been  obtained.— Id. 

MARRIED  WOMEN. 

See' Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Admiralty,  Commerce,  ^=sS.  27,  80; 

Death,  «=s>31;  Evidrace,  «s»194;  Umitrntfon 
of  Actions,  «»118;  Trade  Uniuu:  Taai, 
«8=>258. 

I.  THB  BXLATlOm. 
(A)  OF*atloa  «md  Bxl«t*M«> 

^b3@)  fPeX.y  Twma  of  eontimet  of  empflonocnt 
do  not  necessarily  determine  existing  ruati<m 
between  parties,  but  such  relation  may  be  and 
often  is  governed  entirely  by  subsequent  conduct 
of  parties.— Brown  v.  Induatrial  Accident  Gomr 
musion  of  California,  163  P.  664. 

(B)  atmtntorr  Rcvntatloa. 

^=»l6!/2.  Owing  to  tile  great  increase  of  mat- 
tar  heretofore  claaaifled  to  this  action,  we  have 
made  a  new  subdivision,  conaiating  of  num- 
ber sections  346-420,  at  the  end  of  this  topk^ 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

n.  SEBVIOES  AND  OOHPENSATION. 
(B)  Wascs  aad  Otkev  Remm«twtl*M. 

•S=s>80(9)  (Okl.)  BMdence  In  action  for  balance 
due  for  services  rendered  in  and  about  defend- 
ant's hotel  held  to  reasonably  sustain  a  verdict 
for  plaintiff.— Kinney  v.  Grooms.  163  P.  531. 
•&=»80(15)  (Wash.)  In  actitm  by  editor  of  news- 
paper for  unpaid  salary,  Aetd  tiiat  findings 
should  be  construed  to  support  judgment  ahow- 
ing  that  agreement  that  salaiiea  BDonld  not  be 
paid  did  not  apply  to  amonnta  already  doe.— 
Burleigh  v.  Consumem*  Pub.  Co.,  163  P.  BL 

m.  MA8TEB*S  LIABILITT  FOB  IN- 
JiraiES  TO  SEBVANT. 
(A)  Nfttarv  and  Extent  In  General. 

<=>S71/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  Bectitm.  we  have 
made  a  new  subdivision,  ctHUisting  (A  num- 
ber sections  346-420,  at  the  end  (tf  this  topic, 
where  tfae  matter  in  tUa  and  totore  index  di- 
gests will  be  found. 

€=>88(3)  (Cal.)  The  test  of  an  independent  con- 
tractor IB  that  he  renders  service  m  course  of 
independent  employment,  following  employer's 
desires  only  in  results  of  work,  but  not  in  means 
whereby  it  is  to  be  accompUsbed.— Brown  v. 
Industrial  Accident  CommlasitHi  of  CalifOTsiai. 
163  P.  604. 

®=388f3}  (Or.)  Under  Kmployera'  Liability  Act, 
teftt  of  whether  workers  are  servants  or  con- 
tracton  was  not  in  the  manner  of  th^  xeonT- 
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lag  compenaatioiil — Cauldwell  Bin^uun  ft' 
Slielley  Co^  168  P.  827. 

(B)  T«ola,  Ma«hlnevy,  Appliance*,  and 
Places  tor  Work. 

^tOI,  102(1)  (Cal.)  Duty  to  furnish  em^T^ 
reasonably  sate  place  to  work  is  limited  to 
premisps  where  employe  is  required  to  be  for 
purposes  of  employment. — Albert  v.  McKay  ft 
Co.,  1G3  P.  666. 

«=3lOI,  102(1)  (Mont.)  The  master  mast  not 
only  provide  safe  apphances  in  the  first  place, 
bat  must  maintain  them  during  the  progress  of 
the  work,  and  the  obligation  is  not  r^axed  at 
any  time  unless  the  servant  knowingly  assumes 
the  risk.— Sorenson  v.  Northern  Pac.  By,  Co., 
163  P.  660. 

«=»IOI,  102(6)  (Okl.)  The  master  is  bound  to 
exercise  reasonable  care  and  diligence  to  provide 
his  servant  with  a  reasonably  safe  place  in 
which  to  work  and  with  reasonably  safe  ma- 
^inery,  tools  and  appliances  with  which  to 
Tiort.— Chicago,  B.  I.  &  P.  Hy.  Co.  v.  Warren, 
163  P.  705. 

«=>  103(2)  (Cal.)  Rule  requiring  master  to  pro- 
vide sate  place  for  his  servant  to  work  does  not 
apply  when  place  at  which  the  work  is  to  be 
done,  or  appliances  for  doing  it,  are  to  be  pre- 
pared by  servant  himBelt— Albert  t.  McKay  ft 
Co.,  1^  P.  666. 

<^  1 05(1)  (CaL)  While  employer  need  not  fur- 
nish employ^  with  latest,  safest,  and  best  ap- 
pliances, he  must  furnish  such  as  are  reason- 
ably safe,  and  it  la  not  sufficient  to  merely  use 
the  same  method  need  elsewhere.— Hughes  v. 
Warman  Steel  Casting  Co.,  163  P.  885. 

I8<2)  (Kan.)  Hie  whole  room  in  whidi  coal 
miner  works  while  mining  and  pushing  cars  is 
his  working  place,  and  no  part  of  it  is  a  "travel- 
ing way"  within  Gen.  St.  1915,  S  6276,  requir- 
ing employer  to  see  that  loose  coal,  etc.,  is  se- 
cnred  against  fall  upon  traveling  ways.— Bicar- 
do  V.  Central  Coal  &  Coke  Co.,  163  P.  641. 
i9=>ISf(l)  (Or.)  Bmployois'  liability  Act  in- 
cudes an  "opening''  in  a  temporary  floor  laid 
over  basement  of  a  bam,  and  that  one  party 
engaged  in  the  construction  does  not  desue  to 
have  a  permanent  floor  laid  till  the  roof  is  oo, 
does  not  give  the  other  a  license  to  n^lect  to 
fulfiU  the  requirements  of  the  statute.— Cauld- 
weU  T.  Bingham  ft  Shdiley  Co.,  163  P.  827. 

(C)  Hethods  of  Work,  Rnlee,  and  Orders. 

^»I3S  (Cal.App.)  Conduct  of  employes,  to 
amount  to  a  "custom,"  must  amount  to  regular 
coarse  of  practice.— Modoc  Goantr  t.  Industrial 
Acp.  Commission  of  State  of  California,  16S  P. 

685, 

An  employer,  to  be  bound  by  a  custom  among 
employes,  must  have  knowledge  or  notice  there- 
of.—Id. 

(D)  WamlBS  and  Inatrnctlngr  Servant. 

^=>IM(1)  (Or.)  Servant  engaged  in  simple  op- 
eratiMi  which  he  had  done  many  times  held  not 
entitled  to  any  warning  of  possible  danger,  and 
instruction  sunnitting  duty  of  master  to  warn 
was  erroneous. — Wlke  v.  Ovegon-Waahington  B. 
&  Net.  Co..  163  P.  825. 

(K)  Fellow  Servants. 

«=3>I62  (Or.)  Under  Ia  O.  L.  8  6946,  railroad 
company  which  through  its  agent  required 
plaintiff,  a  servant,  to  work  without  helper  at 
task  requiring  helper  is  guilty  of  negligence.— 
Wika  V.  Oregm-Wasfaington  K.  ft  Nav.  Co., 
168  F.  825. 


■mated  by  Servant. 


(F)  RUki 

e=>204(2)  (Mont.)  Federal  Employers'  Liability 
Act,  !  4,  removes  from  employer  defense  of  as- 
sumption of  risk  where  violation  of  federal  stat- 
ute enacted  for  safety  of  employes  contributes 


to  iniory,  but  defoise  remains  when  the 
Injury  results  from  tlte  master's  negligence,  if 
the  employ^  Is  aware  of  hicressed  hazard  or 

it  is  so  obvious  that  an  ordinarily  prudent  per- 
son would  have  observed  or  appreciated  it.— 
Sorenson  v.  Northern  Pac.  By.  Co.,  163  P.  660, 
«=»205<1)  (Mont.)  Em^loyti  may  assume  that 
master  has  used  due  mligence  to  perform  all 
primary  duties  incumbent  upon  him  when  he  as- 
signs the  employ^  a  Autj  to  be  performed. — 
Sorenson  v.  Northern  Pac.  By.  Co.,  163  P.  560. 
^s>2l7(l)  (Mont.)  Actual  ignorance  of  servant 
of  particular  risk  will  not  relieve  him  from  im- 
putation of  assumption  of  risk,  unless  his  ig- 
norance is  excusable  or  hazard  requires  knowl- 
edge or  judgment  not  possessed  by  man  of  or- 
dinary observation.— Scnrenstm  r.  NOTthern  Pac. 
By.  Co.,  163  P.  560. 

<8s»2l7(14)  (Mont.)  When  fire  was  discovered 
and  servant  was  ordered  to  remove  goods  by 
elevator  which  stuck,  and  to  rwnove  a  piece  <rf 
timber  which  blocked  it,  the  servant,  instead  of 
entering  the  shaft  by  a  door  near  the  timber, 
entered  at  the  other  side  and  stood  so  that 
descendinf?  counterweights  struck  him,  when  he 
knew  of  the  operation  of  the  elevator  and  the 
probable  danger,  he  assumed  the  risk  and  could 
not  ncover. — Stevens  v.  Henningsen  Produce 
Ca.  163  P.  470. 

«=>222(1)  (Mont.)  In  action  under  federal  Em- 
ployers' Inability  Act  for  injuries  to  section 
hand,  fact  that  the  employ^  did  the  act  resulting 
in  his  injury  in  obedience  to  the  express  order  m 
a  forMnan  held  not  decisive.— Sorenson  t.  North- 
ern Pac.  By.  Co.,  163  P.  660. 

Where  a  section  hand  vrith  three  others  was 
ordered  to  lift  a  rail  for  which  work  eight  men 
should  have  been  used  and  was  thereby  injuredt 
the  proximate  cause  at  Us  Injury  was  his  fore- 
man'! order.— Id. 

fG)  Ctentrlbntwr  HavUgcenoa  of  Servant. 

i8=>236(12)  (Oal.)  Where  employ^  of  lumber 
mill  himsdf  removed  guard  from  setscrew,  and 
such  unguarded  setscrew  caused  his  injury  and 
death,  his  widow  ooald  not  rseover  against  the 
employer  therefw.— Albert  McKay  ft  Oo., 
163  P.  666. 

«=»246(3)  (Mont.)  Discovery  of  fire  in  mer- 
cantile building  held  not  such  emergency  as  to 
excuse  servant's  acting  neghgently  with  resulting 
injury  to  himself  in  preparing  elevator  to  remove 
goods  from  basemokt — Stevens  v.  Henningsen 
Produce  Co.,  16S  P.  47a 

(H)  Actions. 

*=>250IA.  [New.  vol.  16  Key-No.  Series] 

(Wash.)  'tnder  Bev.  St  U.  S.  {  721  <IJ. 
S.  Comp.  SL  1913,  S  15S8),  in  railroad  em- 
ploye's action  for  personal  injuries  under  fed- 
eral Employers'  Liability  Act,  employ*,  having 
chosen  courts  of  Washington  in  which  to  sue, 
is  bound  by  laws  of  state  In  all  matters  affect- 
ing procedure  and  ,  remedy. — Murker  v.  North- 
ern Pac.  By.  Co.,  163  P.  756. 

«=>25034.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sectiona  340-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  Index  di- 
gests wQl  be  found. 

^»256(1)  (Mont.)  Allegations  of  petition  of  in- 
jured section  hand  held  to  state  a  prima  facie 
cauae  of  actiMi.— Sorenson  v.  Northern  Pac.  By. 
Co.,  163  P.  560. 

«=9258(18)  (Cal.)  A  complaint  charging  that 
method  of  trimming  nails  from  castings  with  a 
chisel  and  sledge  "was  dangerous,"  and  that 

employer  was  negligent  In  adopting  such  meth- 
od, as  a  result  of  which  pluintiff  was  injured, 
was  sufficient— II iiffhes      Warman  Steel  Cast- 
1  ing  Co.,  163  P.  885. 
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1^262(3)  (Mont)  The  defense  of  aHtimption 
of  risk  on  the  part  of  the  servant  can  generally 
be  availecj  of  only  by  a  Bpccial  plea. — Stevens 
T.  IfenniDf^sen  Produce  Co..  163  P.  470. 

Where  the  plaintiff's  own  evidence  furnishes 
a  basis  for  the  single  inference  that  he  assumed 
the  risk,  the  burden  is  upon  blm  to  excalpate 
himself  or  he  cannot  recover,  whether  the  mas- 
ter pleads  assumption  of  risk  or  not.— Id. 
^262(4)  (Cal.)  Contributory  negligence  of  em- 
ploy6  is  an  affirmative  defense  to  his  action  for 
personal  injury,  and  must  be  specially  plead- 
ed.—Hughes  v.  Warman  Steel  CastiiiK  Co.,  163 
P.  885. 

Where  employer  denied  all  negligence,  and 

E leaded  that  employe's  injury  was  caused  by 
itter's  negligence,  although  called  a  special  de- 
fense, tbia  was  an  affirmative  charge  of  negli- 
gence available  under  the  general  issue  without 
special  plea.— Id. 

«=>265(4)  (Cal.)  Presumption,  under  Code  Civ. 
Proc.  f  1963,  that  deceased  servant  exercised 
ordinary  care  could  not  avail  to  support  ver- 
dict for  his  widow  against  his  employer,  in  ab- 
sence of  substantial  evidence  tending  to  sbow 
breach  of  duty  by  latter. — Albert  v.  McKay  & 
Co.,  163  P.  666. 

4»265(6)  (Cal.)  In  actioD  for  death  of  serv- 
ant, held,  that  doctrine  ot  res  ipsa  loquitur  bad 
no  apEtication.— Aibwt  t.  McKay  &  Co.,  163 
P.  666. 

9=»270(11)  (Cal.)  In  determining  whetber  an 
employer  has  exercised  reasonable  and  ordi- 
nary care  in  adopting  a  method  of  work,  the 
jury  may  consider  methods  adopted  elsewhere, 
and  the  particular  drctunstances  of  the  oaoe.— 
gojlheB  T.  Warman  Steel  Oasting  Oo»  168  P. 

«=>270(15)  (Kaa)  Evidence  is  admissible  to 
show  that  it  is  the  custom  for  mine  operators 
to  put  a  room  in  a  safe  condition  when  starting 
a  coal  miner  to  work  in  the  room  after  it  has 
been  partially  worked  out  by  another  miner. — 
Ricardo  v.  Central  Co&l  &  Coke  Co.,  163  P.  641. 

«=9276(10)  (Cal.)  In  action  for  death  of  serv- 
ant, evidence  held  to  warrant  finding  that  serv- 
ant was  acting  within  scope  of  his  duties  in 
g<^ng  to  lower  floor  of  his  employer's  lumber 
mill  to  fasten  bolts  which  held  the  filing  room 
macbinerv  in  place. — Albert  v.  McKay  &  Co., 
163  P.  666. 

^278(4)  (CaL)  Evidence  that  employer  direct- 
ed employ^  to  trim  nails  from  castings  with  a 
chisel  and  sledge,  causing  nails  to  By  in  every 
direction,  held  to  jnetify  jury's  finding  of  em- 
ployer's negligence,  though  this  was  customary 
method.— Hbghes  t.  Warman  Steel  Casting  Co., 
163  P.  885. 

«=9278(17)  (Cal.)  In  action  for  death  of  a  lum- 
ber miU  oaployf^,  evidence  held  insufficient  to 
show  l^at  machinery  of  mill  was  n^ligently 
started  after  employ^  bad  begun  work  thereon. 
—Albert  V.  HcKay  ft  Co.,  163  P.  666. 
«=»278(18)  (Kan.)  In  railroad  employe's  action 
for  personal  injuries,  evidence  held  not  to  sup- 

[>ort  jury's  finding  of  its  negligence  in  knowing- 
y  permitting  I'liited  States  postal  agents  to 
pursue  dangerous  practice  in  discharginj;  mail 
sacks  at  station  from  moving  train,  and  in  fail- 
ing to  report  sucbpractice  to  proper  authorities. 
— ICrgcDbright  V.  St.  Louis,  I.  M.  ft  S.  By.  Co., 
103  P.  173. 

«=»285(13)  (Mont-l  Evidence  held  sufficient  to 
carry  to  the  jury  the  case  of  a  section  band  who 
was  injured  while  lifting  with  others  a  heavy 
rnil  in  doing  track  repairs.— Sorenson  v.  North- 
em  Pac.  Ry.  Co.,  163  P.  560. 

The  mere  fact  that  plaintiff  with  three  others 
had  just  liftefi  a  heavy  rail  did  not  impute  to 
him  knowledge  as  matter  of  law  that  another 
rail  of  the  same  size  and  weight  was  too  heavy 
for  three  men  to  lift  in  a  different  place  and  to 
a  different  height.- Id. 

as>28e(22)  (Or.)  Under  Employers'  Liability 
Act,  it  cannot  be  held  as  a  matter  of  law  tiiat 


a  staging  on  top  of  a  trestle  about  fire  feet 
above  an  opening  in.  a  temporary  6oor  laid 
over  basement  of  a  bam  under  construction  is 
an  incloeure  within  the  meaning  of  the  statute. 
— Cauldwell  t.  Blngbam  ft  SheUey  Co.,  163  P. 
827.  w  ^ 

«=>288(1)  (Mont.)  The  question  whetber  the 
servant  assumed  the  risk  is  ^oerally  for  the 
jury.-^tevens  v.  Henningaen  Produce  Co.,  163 
P.  470. 

^288(1)  (Okl.)  In  view  of  Const,  art  9,  |  SO 
(Williams'  Ann.  Const.  {  254),  modifying  com- 
mon-law doctrine  of  assnmption  of  ri^,  wheth- 
er railroad  employ^  received  injury  as  result  of 
risk  he  assumed,  which  injury  resulted  from 
omission  of  master's  duty,  and  not  in  violation 
of  statute,  is  for  jury.— Chicago,  R.  I.  ft  F.  By. 
Co.  V.  Warren,  163  P.  706. 
«=»288(1)  (Or.)  Plaintifl^  who  proceeded  with- 
out helper  to  wire  asbestos  lagging  on  engine. 
held  not^as  matter  of  lav,  to  assume  rwE  of 
injuiT.— Wike  v.  Oregon-Washington  B.  ft  Net. 
<3o.,  163  P.  825. 

«=>289(28)  (CaL>  Where  evideice  was  conflict- 
ing as  to  whether  raipIoy4  stood  directly  in 
front  of  work  while  trimming  nails  from  cast- 
ings, and  as  to  direction  in  which  nails  flew 
when  cut,  questioo  of  employer's  liability  for 
employe's  injury  was  for  the  jury.— Hughes  v. 
Warman  Steel  Casting  Co.,  163  P.  885. 
<&=>293(4)  QCan.)  Where  there  was  evidence 
tending  to  uow  a  coal  miner's  employmmt  to 
prop  a  room  and  make  it  safe  before  commencing 
to  mine  coal  therefrom,  instruction  ^ould  sub- 
mit question  of  such  onployment  to  jury.— Ri- 
cardo V.  Central  Coal  ft  Coke  Co.,  163  P.  641. 
^s»293(7)  (Cal.)  Instruction  r^rding  employ- 
er's dnty  to  furnish  reasonably  safe  appliance 
for  employfi's  work,  held  proper  in  view  of  the 
evidence.— Hughee  v.  Warman  Steel  Casting  Co.. 
163  P.  885. 

EV.  UABILITIES  FOR  INJUBXBS  TO 
THIRD  PERSONS. 
(A)  Aeta  or  Onalsstons  of  Serrant. 

^=>3II  (Or.)  Although  Bmnloyers'  liability 
Act,  I  2,  declares  liiat  a  superintendent  or  per- 
son in  charge  ot  particular  work  shall  be  held 
to  be  the  agent  oi  the  employer  in  cases  for 
damages,  it  does  not  relieve  a  superintendent 
from  personal  liability  for  duties  enjoined  by 
section  3.— Cauldwell  v.  Bin^uun  ft  Sfadl»  Co., 
103  P.  827. 

VI.  WOBXKBK'S  OOHPEMSATIOir 
ACTS. 

(A)  Ifatar«  and  Orounda  of  Haator**  1.1a- 
blllty. 

«3»347  (Cal.)  The  provisioDfl  of  Workmen's 
Compensation,  Insurance  and  Safety  Act,  |  77a, 
as  amended  in  1B15,  are  not  omweed  to  any 

constitutional  provision. — Western  Indemnity 
Co.  V.  Industrial  Accident  GommisaiMi  of  Cali- 
fornia, 163  P.  60. 

«=»347  (Col.)  Rev.  St  fl  4283,  4^89  (U.  S. 
Comp.  St.  1913,  SI  8021,  8027),  Umiting  liabil- 
ity of  vessel  owner  for  damages  occurring  with- 
out his  privity  to  the  amount  of  his  interest  iii 
tbe  vessel  and  her  freight  create  no  irreconcil- 
able conflict  with  Woritmra's  Compensation  Act. 
—North  Padfie  S.  S.  Co.  ▼.  Industrial  Ace. 
Commission  of  California,  163  P.  190. 
^=3347  (Cal.)  The  provisions  of  the  Workmen's 
Compensation  Act  allowing  awards  for  death 
benefits  are  valid.— North  Pac  8.  S.  Co.  v.  In- 
dustrial Ace.  Conunisadkoi  of  GaUfomia,  163 
P.  910. 

(3=>356  (Cal.)  Employers'  Liability  Act.  {  1, 
eliminating  defense  of  assumption  of  risk,  pro- 
vides a  rule  of  substantive  law  governing  all 
employers  and  employes.— Hughee  v.  Warman 
Steel  Casting  Co.,  163  P.  886. 
4=9361  (Cal.)  The  occupation  of  stevedore  is  in 
esMiwe  marttime  and  subject  to  rales  an>lkable 
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to  seamen.— North  Pacific  S.  S.  Go.  v.  IndiiBtrial 
Aec.  Commiasiou  of  CalUornia.  163  P.  203. 
«=>36l  (Cal.)  Under  Civ.  Code.  {  1965,  despite 
section  2009,  conntry  club  caddy  held  empio7$ 
of  club  within  Workmen'!  GompMisation-Act, 
thougb  paid  by  golf  player  he  served,  and  under 
letter's  direction  and  control  while  serving.— 
ClaremoDt  Country  Club  v.  Indnatrial  Accident 
Commission  of  GaUfomia,  168  F.  209. 

Caddy  of  country  dub  held  employe  of  club, 
within  Workmen's  OompeDsatlon  Act,  though 
he  reported  for  duty  and  was  employed  only  on 
specioc  days. — Id. 

i3=>36f  (Cal.)  Question  whether  canvassing 
agent  or  salesman  is  employ^  within  Work- 
men's C<Hnpenaation  Act  is  of  fact,  and  depends 
upon  circoiDBtanees  tending  to  show  whether 
employer  had  power  to  exerdse  over  applicant 
for  compensation  such  persMial  control  as  to' 
attribute  to  latter  characteristic  of  employe.— 
Brown  Industrial  Accident  Commission  of 
California.  X63  P.  664. 

«S936I  (Cal.)  Workmen's  Compensation  Act 
authorizes  awards  for  Injuries  to  mariners  on 
navigable  waters.— North  Pac.  S.  S.  Co.  v.  In- 
dustrial Ace.  Commission  of  California,  163  P. 
910. 

<S=»36I  (Cal.)  Act  of  individual  partners  in 
placing  business  under  general  manager  by  gen- 
eral power  of  attorney  authorizing  him  to  act 
as  such  and  to  control  funds  of  partnership 
was  merely  private  arrangement,  not  binding, 
as  assignment  for  benefit  of  creditors,  on  work- 
men employed,  who  did  not  cease  to  be  em^y^s 
of  partrnfrship.— United  States  Fidelity  &  Guar- 
anty Co.  T.  Industrial  Accident  Commission  of 
Caiifomia.  163  P.  1013. 

^=»367  (Cal.)  Ciicumstanees  that  -  amount  of 
conunissiona  of  agent  employed  to  sell  lots  was 
dependent  uiwn  number  of  lots  he  atM  in  it- 
self did  not  create  relationship  of  Independent 
contractor  between  himself  and  party  for  whom 
he  sold  within  Workmen's  Compensation  Act. 
—Brown  V.  Industrial  Accident  Commission  of 
California,  163  P.  664. 

Agent  to  sell  realty,  agreeing  to  devote  tals 
entire  time  to  selling  his  employer's  lota  on  a 
CMnmission.  held  employ^  within  Workmen's 
Compensation  Act  when  injured,  and  not  in- 
dependmt  contractor. — Id. 

«=>37l  (CaL)  To  juBtiff  an  award  by  the  In- 
dustrial Accident  OommiBsion  to  the  widow  and 
minor  children  of  a  deceased  employ^,  it  must  be 
established  that  the  death  resulted  from  acciden- 
tal personal  injury  sustained  by  the  employ^ 
arising  out  ctf  and  In  the  course  of  his  employ- 
ment—Nordiwestem  Pac.  B.  Co.  V.  Industrial 
Accident  Commission,  163  P.  1000. 

^3375(1)  (Cal.)  Employ^  of  winery,  overcome 
after  going  to  aid  of  another  employ^,  who  was 
cleaning  a  wine  vatr  was  ininred  white  ei^aged 
fn  his  employer's  business. — United  States  Fidel- 
ity &  Guaranty  Oo.  Industrial  Accident  Com- 
mission of  Caiifomia,  103  P.  1013. 

<£=i>375(l)  (CaLApp.)  A  6hoveIer  held  not  in- 
jured in  the  course  of  bis  employment,  as  re- 
quired by  Workmen's  Compensation  Act,  |  12, 
where  he  exchanged  work  with  a  teamster.— 
Modoc  County  v.  Industrial  Acc.  Commission 
of  State  of  California,  163  P.  6S5. 

«S3375(2)  (CaL)  A  local  freight  traffic  clerk 
who  was  sent  to  inspect  the  books  at  another 
station,  who  while  on  his  way  to  such  station 
descended  from  the  train  wbm  another  individ- 
ual was  injured,  thereby  departed  from  the 
course  of  his  emidoyment  and  when  he  was 
killed  by  the  train,  his  widow  was  not  entitled 
to  compensation.— Northwestern  Pac  B.  Co.  v. 
Industrial  Acddent  Commission,  163  P.  1000. 

«sa>378  (Cal.)  Negligence,  or  lack  of  it,  on  part 
of  injured  employ^,  is  not  determinative  factor 
in  proceeding  b^ore  Industrial  Accident  Com- 
mission.—United  States  Fidelity  &  Guaranty 


Co.  V.  Industrial  Accident  Commission  of  Ool- 
ifomia,  163  P.  1013. 

^380  (Cal.)  Willful  misconduct,  barring  the 
right  to  compensation,  inTolves  soinething  mors 
than  negligence,  and  does  not  even  include  ev- 
ery violation  of  a  rule.— United  States  Fidc^^ 
&  Guaranty  Co.  v.  Industrial  Accident  Com- 
mission of  Caiifomia,  163  P.  1013. 

Inexperienced  employ^  of  winery  was  not  neg- 
ligent in  entering  suffocating  atmom>here  ot 
wine  vat  to  clean  it  without  Bghtiug  candle  to 
test  atmosphere  unless  he  knew  of  general  prac- 
tice to  m^e  such  test,  and  so  was  not  guilty 
of  willful  misconduct  within  Compwsation  Act. 
-Id. 

(B)  Compensation. 

^=a385(8)  (Kan.)  Minimum  of  $3  a  week  for 
partial  disability  under  Laws  1911,  c.  218,  $  11. 
as  amended  by  Laws  1913,  c.  2l6, 1  5,  was  com- 
pensation, and  is  not  to  be  withneld  because 
employ*,  before  expiration  of  period  of  partial 
incapacity  has  found  other  employment  at 
more  wages  than  before  injury. — Dennis  v.  Caf- 
ferty,  163  P.  461. 

€=3388  (Kan.)  Workmen's  Compensation  Act, 
providing  that  children  and  parents  include  that 
relation  by  "legal  adoption,"  means  adoption  ac- 
cording to  statute,  and  does  not  extend  to  child 
taken  Into  family  and  treated  as  natural  off- 
spring under  unperformed  agreement  to  adopt. — 
Ellis  V.  Nevins  Coal  Co.,  163  P.  664. 

(C)  Pvoceedlnsa. 

€s»394  (Cal.)  Workmen's  Compensation  Act  as 
applied  to  seamen  limiting  right  to  compensa> 
tion  to  proceedings  under  provlsiona  of  the  act 
itself  imports  no  more  than  that  if  a  seaman  is 
injured  and  seeks  recovery  in  personam'he  can 
proceed  only  under  the  act  before  the  Accident 
Commission.— North  Pacific  S.  S.  Co.  v.  Indus- 
trial Acc  Commission  of  California.  163  P.  199. 

<g»396  (Kan.)  Under  Workmen's  Compensa- 
tion Act,  failure  to  make  claim  for  compenaa- 
ticn  for  an  iniory  within  three  months  after 
accident  is  bar  to  recovery,— Smith  v.  Solvay 
Process  Co.,  163  P.  645. 

Under  Workmen's  Compensation  Act,  failure 
to  give  notice  of  injury  within  specified  period 
of  10  days  is  not  a  bar  to  recovery,  if  no  prej- 
udice results  to  employer,  or  if  occasioned  by 
mistake,  ineapodtj,  or  other  reasonable  canse. 
-Id. 

9=>403  (Cal.)  There  Is  no  presamptlon  that  a 
man  recklessly  imperils  his  own  life. — North 
Pac.  S.  S.  Co.  V.  Industrial  Acc.  Commiasion 
of  Caiifomia,  163  P.  910. 
€=3403  (Cal.)  In  proceedings  under  Workmen's 
Compensation  Act  for  deatii  of  servant,  claim- 
ant .need  not  establish  freedom  from  willful 
misconduct  of  deceased  workmen ;  willful  mis- 
conduct being  matter  of  affirmative  defense.— 
United  States  Fidelity  &  Guaranty  Co.  v.  In- 
dustrtal  Accident  Commission  of  California,  16S 
P.  1018. 

<&=3404  (Cal.)  Declaratlona  of  the  deceased  em- 
ployfi  relating  directly  to  his  injury  were  com- 
petent under  Workmen's  Compensationj  Insur- 
ance, and  Safety  Act,  §  77a,  as  amended  in  11)1S, 
permitting  such  evidence  in  an  action  under 
that  act.— Western  Indemnity  Co.  v.  Industrial 
Accident  Commission  of  California,  163  P.  60. 

®=3405(1)  (Cal.)  In  proceedings  under  Work- 
men's Compensation  Act  for  death  of  employ^ 
of  winery  found  dying  in  vat  which  he  bad  been 
cleaning  with  another,  evidence  held  to  sustain 
finding  of  Accident  Commission  that  there  was 
no  such  willful  misconduct  on  servant's  part 
as  should  defeat  dei>endents'  right  to  compensa- 
tion.— United  States  Fidelity  &  Guaranty  Co.  v. 
Industrial  Accident  Commission  of  California, 
163  P.  1013. 

^»405(4)  (CaU  Evidence  held  to  show  deceas- 
ed freight  traffic  clerk  was  not  injured  in  the 
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course  of  employmeDt,  bo  that  ao  award  of  com.' 

Csation  to  his  widow  and  minor  children  was 
roper.— Northwestern  Pac.  R.  Co.  t.  Indav 
trkl  Accident  Commission.  163  P.  lOOa 

®E=>405(4)  (CaI.App.)  EMdence  held  to  warrant 
finding  oy  Induatrial  Accident  GtHnmission  that 
servant  engaged  in  sacking  pulverized  grain  con- 
tracted actiDomycosis,  an  affection  of  the  nose 
and  mouth,  by  reason  of  bis  employment. — Hart- 
ford Accident  &  Indemni^  Co.  v.  Induatrial 
Accident  Commission.  163  P.  225. 

4=s>405(6)  (Gal.)  Under  Workmen's  Compensa- 
tion Act,  S  It,  amount  of  award  of  compensation 
for  personal  injurie»  made  to  injured  golf  caddy 
employed  by  country  club,  held  justified  by 
eTideDoe.-~Giaremont  Oonntnr  Club  v.  InduBtrial 
Accident  Commlasion  of  California.  163  P.  209. 

(Cal.)  Tbe  second  officer  of  a  vessel  or- 
dered by  bis  superior  to  seek  a  lifeboat  when 
vessel  was  about  to  strike  tbe  rocks  is  not,  as  a 
matter  of  law,  guilty  of  "willful  misconduct" 
because  after  getting  into  a  lifeboat  he  goes 
back  to  tbe  vessel  and  is  unable,  because  of  life- 
boat being  cast  oS,  to  return. — North  Pac.  S.  S. 
Co.  V.  Industrial  Acc.  Commission  of  Califor- 
nia. 163  P.  910. 

^»4I7(7)  (Col.)  Findings  of  the  Industrial  Ac- 
ddent  Commission  under  Workmen's  Compen- 
sation Act  are  subject  to  review  if  totally  un- 
supported by  evidence.— North  Pac;  S.  S.  Co. 
r.  Industrial  Acc.  Commission  of  Gallfomia, 
163  P.  910. 

Findings  of  tbe  Industrial  Acddent  Commis- 
■  sion  under  Workmen's  Compensation  Act  are 
not  reviewable  where  they  find  support  under 
any  rational  view  of  the  evidence. — Id. 
«»4I7(8)  (Cal.)  An  .award  by  tbe  Industrial 
Accident  Commission  making  attorney's  fees  al- 
lowable under  Workmen's  Compenaaticm  Act 
payable  to  the  attorney,  is  without  prejudice  to 
the  employer.— North  Pac.  S.  S.  Co.  v.  In- 
dustrial Acc.  GommisBlon  of  California,  163  P. 
910. 

«=»4I8(6)  (Kan.)  An  erroneous  finding  by  court 
as  to  probable  weekly  earnings  of  employ^, 
seeking  compensation  under  Workmen's  Com- 
pensanon  Act  for  personal  injxiry,  did  not  prej- 
udice employer,  where  dating  uie  continuance 
of  total  diBability  it  was  without  evil  effect,  and 
thereafter  without  force.— Dennis  T.  Cafferty, 
103  F.  461. 

MATERIALITY. 

See  Evidence,  «=»147. 

MAXIMS. 

See  Bqnlty,  ^»05. 

MAYHEM. 

^6  (Kan.)  Verdict  of  guilty  of  assault  with 
Intent  to  maim  returned  under  section  3S  of 
Crimes  Act  ((ien.  St  1909,  S  2526),  referring 
properly  to  thnt  Rection  and  to  information,  and 
otherwise  sufficient,  was  not  invalid  because 
words  "on  purpose  and  of  malice  aforethought" 
are  not  inserted.— Sute  v.  Jofaason,  163  P.  462. 

MEASURE  OF  DAMAGES. 

See  Damage.  «=»105,  120. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  4b»197. 

I.  KATXTBE.  OBOUHlMk  AHS  SUB- 
JEOT-MATTEB  Hf  OENEBAL. 

<S3I3  (Colo.)  The  property  of  an  irrigation 
district,  which  by  statute  is  a  public  corpora- 
tion, to  be  used  for  purpones  tor  which  dis- 
trict was  createtl.  is  exempt  from  mechanic's 
liens.— tosher  v.  l^oneer  Const.  Co..  163  P.  851. 
The  property  <tf  a  puUie  corporation  acquir- 


ed and  used  for  puUie  purposes  Is  not  subject 
to  mecbanlc's  liens^Id. 

n.  BIGHT  TO  USB. 

<0>  Aareememt  mr  OaaaMt  of  Owb«p. 

«s>72  (Or.)  Under  L.  O.  L.  t  7416,  as  to  me- 
chanics' liens,  the  estate  of  a  lessor  is  not  sub- 
ject to  lien  for  labor  contracted  for  by  a  lessee 
covenanting  to  make  all  necessary  repairs. — Wil- 

Bon  V.  Gevurtss,  163  P.  86. 

«=378  (Or.)  Under  L.  O.  I*  i  7419,  as  to  no- 
tice of  nonreBponsibitity,  an  owner's  interest  is 

not  subject  to  lien  because  of  constructive  no- 
tice from  a  lease  obligating  tenant  to  make  re- 
pairs, where  prior  to  and  during  such  repair 
work  the  owner  keeps  sudi  a  notice  posted.— 
WUson  T.  Qemrts,  1%  P.  86. 

HI.  PBOOEEDIlfOS  TO  PEBFBCT. 

«=»I57(3)  (Or.)  Where  plaintiff  made  an  hon- 
est mistake  in  amount  per  day  be  was  to  re- 
ceive, and  because  of  this  error  claimed  a  lancer 
amount  in  his  mechanic's  lion  than  was  doe 
him.  court  did  not  err  in  finding  that  be  was 
entitled  to  recover  actual  amount  due.— Johnson 
V.  Paulson,  163  P.  435. 

Errors  in  bookkeeping,  arising  from  honest 
mistakes  in  making  exchanges  in  material  and 
nrjilect  to  make  proper  credits  and  resulting  in 
a  claim  for  a  mechanic's  lien  of  a  greater  amount 
than  due  plaintlflii,  will  not  vitiate  «itire  Uoi. 
— Id. 

IV.  OPSBATIOH  ABB  EFFBOT. 

(B)  Pvoperty,    Batstes.    *uA    Rlskta  Aff- 
(eoteO. 

^180  (Oola)  Wher«  an  irrigation  district 
contracted  for  enlarging  ditch,  hea^te,  and 
weir  used  by  another  company,  it  was  not  a 
mere  improvement,  but  a  new  piece  ot  proper^ 
ty,  and  mechanic's  lien  woidd'  not  lie  against 
the  first  ditch.— Flshw  t.  Pitweer  OonsL  Co. 
163  P.  8ca. 


VI.  WAIVEB,  BHCHABOEi  BKT.1:a»H 
ABB  SATISFACnOB. 

(A)  WalTcr  of  Hlarkt  to  Llem. 

«=>21 1(2)  (Or.)  A  note  given  for  buUdiny  ma- 
terials did  not  discharge  account  in  absence  of 
an  express  agreement  that  it  would  be  acrvpc- 
ed  in  payment,  and  hence  payee  was  entitled  to 
recover  in  an  action  to  foreclose  his  mecbwuc's 
lien.— Johnson  y.  Paulsen,  163  P.  435. 

Vn.  EHFOBCEMEHT. 

«=»277(6)  (Or.)  In  an  action  to  foredoee  a  me- 
chanic's lien  bx  plastering,  where  pinintifl  al- 
leged an  express  contract  and  included  an  item 
for  extra  work,  and  proof  showed  that  extra 
work  was  not  a  part  of  express  contract,  plain- 
tiff cannot  recover  for  extra  work.— Johnson  v. 
Paulson,  163  P.  485. 

In  an  action  to  foreclose  a  mechanic's  lien 
for  plastering,  where  plaintiff  alleged  an  ex- 
press contract  and  included  an  Item  for  extra 
work  not  included  in  express  contract,  fact 
that  he  fails  as  to  that  part  of  his  claim  throng 
an  error  In  pleadinar  does  not  prevent  recov- 
ery for  work  done  under  express  contract. — Id. 
#=»28l(3)  (Or.)  In  an  action  to  foreclose  a  me- 
chanic's lien  for  labor,  evidence  held  to  justify 
a  finding  that  there  was  an  express  agreement 
to  pay  plaintiff  $3.50  per  day  as  claimed  by 
plaintiff.— Johnson  v.  Paalson,  163  P.  435. 

In  an  action  to  foreclose  a  mecfaanic's  Uen. 
evidence  held  not  to  sustain  defendant's  conten- 
tion tiiat  plaintiff's  contract  was  to  furnish  all 
material  necessary  for  a  fixed  sum.— Id. 
^=>28l(5}  (Or.)  In  an  action  to  forectoee  a  me- 
chanic's lien  for  labor,  evidence  held  to  show 
that  plsintifTs  overstatement  in  his  notice  of 
lien  of  amount  due  him  was  result  of  an  honest 
mistake  in  amount  per  day  he  was  to  receive. — 
Johnson  t.  Paulson,  168  P.  485. 
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vm.  nn>EMRiTT  agaimsx  ueks. 

<^317  (Kan.)  Oontractor'B  surety  bond  requir- 
ing him  on  final  settlement  to  show  that  labor- 
ers and  materialmen  bad  been  paid  and  othor- 
wise  giving  owner  right  to  retain  payment, 
was  intended  for  the  laborer*  and  materialmen 
who  may  sue  thereon  without  having  filed  me- 
chanics' liens.— Aconite  Stone  Mfg.  Co  t.  F1- 
iMltj  ft  Depodt  Co.  of  Marylaud,  168  P.  1076. 

MEMORANDA. 

See  Evidence,  <9=»35C. 

MILITARY  POST. 

See  Taxation,  «n»16ff. 

MIUTIA. 

See  Taxation,  «b>23. 

MILLING. 

See  C^rriera,  ^18. 

MINES  AND  MINERALS. 

^ee  Master  and  Servant,  «9ll& 

<B)  Ii(»eatioii  Md  Acvalsttlon  of  Clalni*. 

«=938(22>  (Cola)  In  an  action  by  plaintliE  in 
support  of  his  adverse  claim  to  a  part  of  the 
"M.  B."  lode  in  conflict  with  the  "W.  O."  lode, 
defendant  having  ahand<Hied  bis  ai>plicatl<m  for 
patent  to  the  part  ot  the  "M.B.'  lode  in  con- 
flict, and  plaintiff  having  waived  bis  right  to 
secure  a  patent,  the  action  became  one  for 
possession,  and.  there  being  no  proof  of  a  con- 
flict, it  waa  error  for  the  court  to  direct  a  ver- 
dict for  plaintitf  for  the  land  in  conflict  and 
costs  and  en>enae8  of  soit.— Lucky  Four  Gold 
Mining  Co.  r.  Bacon,  163  P.  862. 

H.  TnXB.  GOKVXITAICOES.  AKD 
OOXTRAOTS. 
(B)  ConverABBM  In  OcBer&l. 

4=»53  (Cal.)  Contract  for  purchase  of  mining 
daims  held  an  optional  agreements— Jobns<m  t. 
Clark,  168  P.  VNH. 

Where  plaintiff  understood  that  defendant,  op- 
tional buyer  of  plaintiff's  mining  claims,  was 
going  on  property  with  employ^  to  prospect  to 
determine  whether  he  would  accept,  that  defend- 
ant went  into  possession  did  not  amount  to  ac- 
ceptance.— Id. 

Act  of  third  person,  to  whom  holder  of  op- 
tional contract  to  purchase  mining  property  had 
agreed  to  convey  undivided  interest,  m  paying 
seller  in  optional  contract  fl.OOO,  and  executing 
notes,  held  not  acceptance  of  optional  contnct. 
— Id. 

^73</2  (Kan.)  A  lease,  providhtf  that  It 
should  remain  in  force  for  as  long  as  another 
lease  of  gas  wells  which  the  lessor  was  tben 
operating,  was  not  vtnd  on  ground  that  its  du- 
ratlm  was  Indefinite  and  oneertain. — Butter  r. 
City  of  lola,  168  P.  662. 

4s»77  (Kan.)  Where  citjr  leased  gas  wells,  Its 
attempted  cancellation  within  the  term  of  the 
lease  by  executing  and  recording  a  release  and 
refusing  to  make  further  payment  of  rent  was  of 
no  effect— Butler  t.  City  of  lola,  163  P.  652. 
^s>79(l)  (Kan.)  While  a  city's  lease  of  gas 
rights  remained  in  force,  it  could  not  avoid  its 
liability  for  rent  on  the  ground  that  the  rights 
obtained  were  of  no  value. — Butler  T.  Ci^  of 
lola,  168  P.  652. 


HI.  OPEBATIOH  OF  MIKES,  QUAB* 

ItlES,  AND  WXIXS. 
(B)  Minims  Pnvtmershtps  mmA  Compaalea. 

^s»07  (CaLApp.)  A  partnership  engaged  in  ex- 

filoring  prospective  tm  territory  held  not  a  "min- 
ng  partnership,"  as  defined  1^  GLr.  Code,  | 
2till<-<3allah8n  v.  DannW,  ISS  P.  6& 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See  Bills  and  Notes,  «»108:  Fain  Pretenses; 
Fraud;  Insurance,  «s929l. 

MISTAKE. 

See  Bflla  and  Notes,  ^106;  Deeds.  ^3»a8. 

MODIFICATION. 

See  Appeal  and  Error.  «s»114ft-ll&l. 

MONEY  RECEIVED. 

See  Action,  •a»25;  Appeal  and  Brror, 
lOTD. 

©s»4  (Cal.App.)  Where    plaintiff  unwillingly 

E laced  money  received  from  a  "bunco  sharp"  In 
ands  of  police  to  use  as  evidence  if  arrests 
were  made,  he  had  a  sufficiently  superior  title 
to  recover  money  from  defendant  city,  seeking 
to  retain  it  on  plea  that  plaintiff  came  Into  pos- 
session of  it  unlawfully,  and  inquiry  as  to  i^ain- 
tirs  title  was  rightly  limited  to  fact  of  his 
apparent  peaceable  possession. — Spltier  t.  City 
of  Oakland.  163  P.  1044. 

1 4  (Or.)  Where  money  was  received  by  one 
defttidant  for  the  use  of  plaintiff,  another  de- 
fendant who  participated  in  the  use  of  only  a 
portion  of  such  money  was  not  liable  for  the 
improper  dlspoeitiou  of  the  rest  of  the  money. 
— Ulbrand  v.  Bennett,  163  P.  445. 
<^I8(4)  (Cal^pp.)  Under  Civ.  Code,  t  1^17. 
in  an  action  against  a  city  for  money  received 
to  the  use  of  plaintiff  and  detained  after  de- 
mand from  him,  idaintiff  was  properly  allowed 
interest  on  such  money  on  a  iudnient  for  its 
recovery.— SpitMr  v.  City  of  Oi^aaBd.  IQS  P. 
1044. 

MONUMENTS. 

Se«  Executors  and  Administrators,  «g~^21B. 

MOOT  QUESTIONS. 

SeeAppeal  and  Error,  «s»78i;  SUtes.  «»80. 

MORAL  CERTAINTY. 

See  Criminal  Law,  «=3789. 

MORTGAGES. 

See  Action.  «»67;  Appeal  and  Bnor.  «sb>1176; 
Chattel  Mortgages. 

I.  KEQinSITEa  AHD  TAXiEDm. 
<A}  Hatmr*  mmA  HsMBttmls  of  OoaTerances 

4s>30  (Or.)  Agreement  whereby  vendor  deposit- 
ed deed  wini  her  attorn^  to  be  delivered  to  ven- 
dee upon  latter'a  compliance  witb  terms  of  sale 
contract  cannot  be  treated  as  mortgage  for  un- 
paid balance  of  purchase  price  due  from  vendee, 
where  defendant  expressly  pleaded  such  agree- 
ment as  an  escrow,  and  evidence  indicated  that 
the  parties  regarded  It  as  an  escrow.— Foulkes  v. 
Sengstacken,  163  P.  811. 
«=336  (Idaho)  Where  plaintiff  allies  that  a 
deed  absolute  in  form  was  in  fact  a  mortgage, 
and  sues  for  difference  between  actual  iodebted- 
uesB  and  proceeds  of  grantee's  sifle,  he  must 
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show  the  coDTeyance  to  bave  heea  a  raortgagu 
instead  of  a  deed  {ncidentally  to  hla  right  to 
recover  a  money  judgment— Jooansen  t.  LooDey. 
163  P.  303. 

«=>38(2)  (CaL)  To  eaUbliiih  that  deed  absolute 
Qpon  its  face  is  a  mortgage,  thus  Tarying  its 
terniB,  requires  clear  and  ccQvincing  tfndence. 
-Kohu  T.  Parent,  163  P.  1008. 

m.  consTBVOTioir  Axm  ofeba- 

TION. 

(C)  Property  Mortsajced.  and  Estfttes  of 
P«Ttlc*  TIier«lB. 

«=»I37  (Or.)  Under  h.  O.  L.  |  336,  knowledge 
is  imputed  to  the  mortgagee  that  he  cannot  ac- 
quire title  without  foreclosure  or  absolute  con- 
Tegrance.— Caro  t.  Wollenberfl^  168  P.  94. 

XV.  BIGHTS  AND  I.IABIUTIBS  07 

PARTIES. 

<3=>I94  (Or.)  A  mortgagee  in  possession  of  mort- 
gaged realty  cannot  coUect  pay  for  servlcet  ren- 
dered by  himself  in  caring  fcNT  or  improving  the 
propw^.— Care  t.  Wollenberg,  168  P.  94. 

«=>209  (Cal.)  Trustee  under  deed  of  trust  does 
not  assume  important  obligations  in  some  in- 
stances cast  upon  trustee  by  operation  of  law; 
ordinary  trust  deed  being  little  more  tban  mort- 
gage with  power  to  convey. — ^Ainsa  t.  Mercan- 
tile Trust  Co.  of  San  Trancisco,  163  P.  898. 

A  trustee  under  an  ordinary  deed  of  trust  is 
the  common  agent  of  both  parties,  and  requir- 
ed to  act  impartiall7.r-ld. 

VI.  TBAVBFEROFPBOPEItTTMOBT- 
OAGED  OR  OF  EQITITT  OF 
BEDEBCFTION. 

9=>280(3)  (CaL)  Agreement  of  purchaser  of 
property  subject  to  mortgage  to  be  personally 
liable  for  debt  may  rest  wnolly  in  paroL— Dodds 
T.  Spring,  163  P.  851. 

«=»282(1)  (Cal.)  Mere  fact  that  deed  recited 
property  was  subject  to  mortage,  but  did  not 
recite  crantee'B  personal  liability,  did  not  re- 
lieve him  from  assumption,  nor  prevent  equi- 
ties against  him  from  being  asserted  against  one 
who  purchased  notes  after  maturity,  though 
knowing  his  transferor  had  tmce  owned  property 
subject  to  mortgage,  and  took  assignments  of 
mortgage  and  the  trust  deed  supporting  notes. — 
Dodds  V.  Spring,  163  P.  351. 

«=>294  (Or.)  A  conveyance  of  mor^aged  lealtr 
by  mortgagor  to  the  mortgagee  to  dispense  with 
forecIoBure  and  vest  fee  title  in  mcnrtga^ee  must 
be  deed  executed  with  statutory  formalities  and 
without  any  condition  permitting  redemption. 
— Caro  T.  Wollwberg,  163  P.  04. 

Vn.  PATMEHT    OB  PEBFOBUAITCB 
OF  OOHSITIOir,  BELEAS]^ 
Aim  SATI8FA0TIOK. 

«=3>3I2(2)  (Wash.)  .  Rem.  Code  1915,  S  8799, 
providing  penalty  for  failure  to  discharge  a 
mortv^,  did  not  create  but  recognized  such 
cause  of  action  whldi  exists  independently  of 
statute,  tmt  there  la  no  choice  of  remedies. — 
Morrill  T.  Title  Gnaraa^  &  Surety  Oo..  163  P. 
783. 

9=»3I5C1)  (Kan.)  Mortgage  executed  to  secure 
note  payable  to  mortgagee  and  to  secure  note 
payable  to  another  cr^itor  not  named  as  mort- 
gagee held  to  give  mortgagee  named  security  for 
bis  own  debt  and  to  make  him  trustee  for  other 
creditor,  so  tiiat  hfs  recorded  release  of  mortgage 
will  protect  a  buyer,  though  othn  creditor  had 
not  been  paid. — Citizens'  Nat.  Bank  of  Enr^a 
V.  Williams,  163  P.  647. 

«s»3l8  (Cal.)  Under  Civ.  Code,  8  1473,  if  pni^ 
chaser  of  equity  of  redemption  has  assumed  pay- 
ment of  debt,  or  otherwise  made  himself  person- 
ally liable  for  It,  payment  of  debt  will  extinguish 
mortgage,  and  he  cannot  take  Hssigument  of  it  to 
himself^Dodds  v.  Spring,  163  P.  301. 
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^»3I9(3)  (Cal.App.)  Evidence  In  a  mortgage 
fcvecloBUre  action  held  to  sustain  a  verdict 
that  the  debt  had  not  been  paid.— Lauer  t.  Wil- 
liams, 163  P.  687. 

X.  FOBEOI^SUBB  BT  AOTIOB. 
(B)  nUfltt  to  PorOeloM  and  Defouoo. 

*=>415(1)  (Or.)  In  mortgage  foreclosure  action, 
defendant's  claim  that  plaintiff's  failure  to  for- 
oisb  water  for  irrigatiog  land,  pursuant  to  con- 
tract made  as  part  of  mtntgaga  transaction,  is 
available  as  equitable  defense,  althon^  not 
strictly  counterclaini.— Smith  v.  WlUis,  163  P. 
810. 

(B)  Pmrtlea  Md  ProMM. 

«=»427(4)  (Okl.)  A  junior  incumbrancer  ia  not 
a  necessary  party  to  a  suit  by  a  senior  mort- 
gagee to  foreclose  in  such  a  sense  that  his  pres- 
ence on  the  record  Is  necessary  to  a  valid  de- 
cree.—McCredie  T.  Dubuque  Fire  A  Marin*  Ins. 
Co.,  168  P.  686.  . 

(F)  PleadlBK  ud  BvldCMeo. 

«a>454(l)  (Or.)  In  mortgage  foreclosure  action, 
defendant's  allegations  that  its  agricultural 
crops  were  injured  by  plaintiff'B  failure  to  fur- 
nish water  for  irrigation  pursuant  to  contract 
held  sufficient,  in  absence  of  motion  to  make, 
more  definite.— Smith  v.  Willis,  163  P.  8ia 
<8=>463  (Kan.)  EMdence,  in  foreclosure  Jusld  to 
sustain  finding  that  place  at  which  aheriff  left  a 
copy  of  the  summons  was  the  residence  of  the 
defendant  sought  to  be  served.— Hope  v.  Basfaor, 
168  P.  468.  i~  ► 

(I)  JadsncBt  ov  De«rc«  amd  Bx«e«tloa. 

<&=>493  (Mont.)  Under  Rev.  Codes,  f  6764,  htid, 
that  clerk,  without  authority  from  court,  had  no 
authority  to  file  and  enter  what  purported  to 
be  final  judgment  in  action  to  foreclose  mort- 
gages.- State  v.  District  Court  of  Twelfth  Ju- 
dicial Dist  in  and  for  Blaine  County,  163  P. 
1149. 

^=>496  (Kan.)  Motion  to  set  aside  jndgmmt  of 
foreclosure  on  ground  of  false  return  of  amice 
was  properly  denied  where  mortgagor  made  no 
showing  of  meritorious  defense  to  action,  and 
service  was  shown  to  have  bem  nude  fa^  Iming 
copy  of  snmmona  with  niort8Bgor*a  husband  and 
son  at  place  not  mortgagor's  dcHnidlAr— Hone  t. 
Baahor,  163  P.  463. 

(J]  flale. 

9=9554  (Ean.)  A  sheriff's  deed,  executed  nn- 
der  judgment  foreclosing  a  mortgage  on  land,  is 
prima  facie  evidence  that  the  i^intiff  in  the 
foreclosure  action  was  the  owner  and  tiolder  of 
the  deed  and  mortgage  sued  on.^Knue  v.  Oonk- 
lin,  163  P.  1075. 

(K)  Deficlener  «nd  PoHoiwl  Uabllltr. 

«=>S59(3)  (Or.)  Where  deed,  the  Tendor'a 
agreement  to  furnish  water  fbr  irrigation,  and 
a  mortgage  securing  payment  for  the  lana  and 
water  rights  constituted  one  transaction,  no  defi- 
ciency judgment  could  be  bad  npon  foreclorinc 
the  mortgage,  muce  it  was  a  porchaae-money 
mortgage.— Smith  v.  WUlis.  163  P.  810. 
4=3559(6)  (Or.)  Where  demurrer  to  answw  in 
mortgage  foreclosure  action  was  snstalned, 
court  could  not  decree  there  shoold  be  no  defi- 
ciency judgment,  since  there  was  no  pleading 
upon  which  it  could  find  the  mortgage  was 
given  for  the  purchase  price. — Smith  v.  Willis, 
163  P.  810. 

XL  BEDEMPnOR. 

^ts»600(2)  (Or.)  Mortgagee  on  redemption  is 
ia  not  entitled  to  interest  upon  interest,  and 
hence  is  not  entitled  to  interest  on  amount  ot 
delinquent  interest  due  when  be  took  poasessioo 
at  that  time.— Caro  v.  Wollenberg.  163  P.  94. 
4S3603  (Or.)  A  mortgagee  in  possession  of  mort- 
gaged premises  is  bound  to  imp  propcxty  in  as 
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cQod  eondltioQ  as  he  tcxA  posseflsioii  ancl 
18  entitied  to  reirabarsement  for  ezpensee  thus 
Incurred  q^od  redemption,  bat  he  is  not  entitled 
to  any  reimburaoneat  for  pennanent  Improve- 
ments  made  by  him  withont  consent  or  direction 
of  mortgagor,  although  such  improvements  run 
with  land.— Garo  t.  Wollenberg,  163  P.  94. 

Absolute  deed  to  mortgagee  in  consideration 
of  extwsifm  of  time  of  redemption  held  in  effect 
a  mortgage,  and  mortgagee  not  entitled  to  reim- 
bursement for  fireproof  vaults  or  other  improve- 
ments made  on  property  while  in  possMBion. 
— Id. 

^^616  (Or.)  Under  role  that  mortgagee,  who 
acted  in  good  faith  and  believed  himself  to  be 
owner  in  fee,  is  entitled  to  reimbursement  for 
permanent  improvements  which  increase  valne 
ot  the  propert7i  a  mortgagee,  who  in  his  answer 
alleges  fa<^  showing  that  his  possession  was 
anoer  mortgage,  cannot  claim  reimbursement 
for  permanent  improvements.— Garo  t.  Wollen- 
berg, 163  P.  94. 

4=^617  (Or.)  In  action  to  fix  amount  required 
to  redeem  a  mortgage,  a  mortgagee  in  possessirai 
cannot  recover  for  repairs,  where  the  only  evi- 
dence to  show  cost  of  such  repairs  consists  of 
unverified  statements  taken  from  the  books  of 
the  person  who  made  the  repairs  and  had  since 
died  and  receipts  signed  by  such  deceased  per- 
son.—Care  V.  Wollenberg,  168  P.  94. 
^s»62t  (Or.)  In  an  action  to  have  deed  declar- 
ed a  mortgage  and  to  fix  amount  required  to  re- 
deem, complaint,  alleging  that  mortgagee  took 
posBcseiop  of  pranlses  under  obligation  to  apply 
rents  on  mortgage  indebtedness,  concludes  plain- 
tiffs as  to  amount  of  interest  atid  entitles  de- 
fendant to  interest  computed  at  rate  stipulated 
in  mortgage.— Caro  v.  WoUenberg,  168  P.  94. 

In  an  action  by  heirs  of  mortgagor  to  have 
court  determine  amoant  required  to  redeem  from 
mortgage,  where  the  pleadings  raised  no  iasue 
of  any  promissory  note  or  other  personal  obli- 
gation of  plaintiff,  a  personal  decree  against 
plaintiffs  for  amount  remaining  due  on  mor^ 
gags  is  nnwammted  and  wroneoo&r-Id. 


MOTIONS. 


See  Appeal  and  Error,  «=»2Sl--304,  602 :  Cri 
'  Lew,  «»9S6~-970;  Judgment,  «S9135-] 
Pleading,  ^345-869;  Trial,  «=»164, 166. 


nal 


MOTOR  CYCLES. 

See  Muoidpol  Corporations,  «s»700k 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  4s»211,  241;  Coun- 
ties; Eminent  Domain,  ^^243;  licenses,  4=> 
26;  Mines  and  Minerala,  ^»77 ;  Schools  and 
School  Districts;  Street  Railroads;  Towns. 

Z.  OBEATIOirtAUCBBATZOH,  BZI8T- 

EiroE  jam  unuoLortms, 

IstCBce. 

^3t7  (Colo.)  A  municipal  corporation  de  facto 
may  exist  where  it  has  assumed  under  color  of 
authority  for  some  time  the  powers  of  a  public 
oorporation.->ri8her  v.  Pioneer  Const  Oow,  16S 
P.  851. 

CO)  Amendment,  Repent  or  F'orfeltnro  ei 
CkartcV)  nnd  Dlasolntlon. 

«s»46  (OkL)  Under  Const  art  18,  S§  3a  and 


4e.  and  Rev.  Laws  1910.  H  8368-S^lOl,  two 
or  more  congruous  proportions  may  be  united 
as  one  in  an  initiative  petition  and  in  submis- 
fdon  thereof  to  an  electorate,  so  as  to  have  one 
expression  of  the  voters  determine  whether  com- 
poute  proposition,  with  each  of  its  elementary 
pn^vosltions,  sball  be  adopted  as  amendment  to 
.city  charter.— Tamer  t.  Ramsey,  16S  P.  712. 


Propoaitiona  as  to  amount  of  cll7  commis* 
sioner's  salanr,  that  it  may  be  changed  by 
amendment  ci  city  charter,  and  that  his  term 
may  be  terminable  at  any  time,  when  onited 
in  a  single  oooqioeite  proposition  in  initiative 
petition,  are  congruous  and  permissible. — Id. 

H.  OOTEBITMEKTAI.  POWERS  AUS 
FtmOTIOlfS  IK  GENEBAX..  . 

«=>6S{p  (Cat)  Legislative  determination  that 
a  regulation  of  use  of  property  or  conduct  of 
business  is  necessary  in  public  interest  will  be 
given  great  weight  m  any  judicial  inquiry  into 
validity  of  the  enactment,  and  courts  will  not 
interfere  with  discretion  of  lawmaking  body  un- 
less it  is  plain  that  needless  oppressloD  is  work- 
ed and  constitutional  ri^ts  invaded.— Ex  parte 
Barmore,  163  P.  60. 

in.  iJBoi8]:.ATnnB  oohtroi.  of  nnr- 

NIOIPAL  ACTS.  BIGHTS,  AND 
INABILITIES. 
4^64  (Mont.)  A  city  is  a  creature  of  statute, 
and,  In  the  absMice  of  constitutional  limitations, 
the  L»i8lature  may  prescribe  for  it  sneh  powers 
and  pnrU^es  as  it  deems  best^McGlintoek  v. 
City  of  Great  Falls,  163  P.  99. 

IT.  PBOOBBDniOS  OF  OOVNCIXi  OB 
OTHER  CKkVBUnifG  BODT. 

(B)  Orainnneaa  wnA  Byrl'n'ffni  Im  Oeneral. 

<S=»I08  (Okl.)  Where  initiative  was  filed  with 
city  clerk  for  enactment  of  ordinance,  and  the 
next  day  the  mayor  called  an  election  on  date 
other  than  next  city  election  at  which  city  of- 
ficers were  elected  without  submitting  it  to  coun- 
cil, and  without  council's  order  of  spedail  elec- 
tion thereon,  ordinance  was  illegally  submitted, 
and  election  was  void.— Bx  parte  OngS")  163  P. 
S25. 

«=3Mlffl)  (Wash.)  Where  a  municipal .  regula- 
tion is  within  the  city's  power,  it  will  not  be  de- 
clared unreasonable  unleas  it  clearly  appears 
from  the  inherent  nature  of  the  regulation  that 
it  is  unduly  oppressive  on  the  business  regulat- 
ed, and  has  no  legitimate  tenden<7  to  protect 
and  advance  the  public  Interest — Allen  T.  City 
of  Bellingham,  163  P.  18. 

•&=3ll2(3)  {Kan.)  Ordinance  entitled  "An  ordi- 
nance relating  to  suppression  of  sale  and  deliv- 
ery of  intoxicating  liqu<»s.  dedarii^  property 
nsed  in  connection  therewith  common  nuisimces, 
and  providing  for  abatement  of  such  nuisances, 
regulating  transportation  of  intoxicating  liq- 
uors for  legal,  and  prohibiting  transportation 
for  illegal,  purpose^  oontauied  but  one  subiect, 
expressed  io  tta  title.— Kansas  Gtj  t.  Jordan, 
163  P.  188. 

«=»  122(2)  (WashO  Municipal  ordinances  not  in 
themselves  invalid  will  not  be  presumed  to  have 
been  enacted  in  bad  faith.— AUen  t.  Git?  of 
BeUingbam,  168  P.  la 

V.  OFFICERS,  AGENTS,  ABB  EM- 
PLOYES. 
<A)  Uonlelpal  Ofleen  In  Gonernl. 

4^162(3)  (Or.)  City  attorney  Jteld  entitled  to 
extra  compensation  for  "extraordinai?  serv- 
ices" in  preparing  twhds  for  the  titj. — Todd  v. 
Cormier,  163  P.  974. 

(B)   Mnnlolpml   Depart menta    and  Offloers 
Tkereaf, 

«=>I85(1)  (CaLApp.)  Under  San  Francisco 
Cbarte:^  c  3,  §  1,  subdiv.  2,  a  7,  §  2,  and  Rule 
21,  6  4S,  of  board  of  police  commissioners,  hild 
that  a  police  officer  might  be  diBmissed  for  un- 
becoming conduct,  though  board  had  not  previ- 
ously prescribed  such  penalty  for  such  conduct 
— Donovan  v.  Board  of  Police  Com'ra  of  City 
and  County  of  San  Francisco,  163  P.  69. 
«s»l85(3)  (CaLApp.)  Though  charter  of  a  mu- 
nicipality dedared  that  no  member  of  police 
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department  Bliould  be  anbject  to  ptmigbniKit  for 
breach  of  dut^  or  misomauct  except  after  trial 
upon  Teri&ed  complaint,  defective  verification  of 
complaint  for  removal  may  be  waived  by  pro- 
ceeding to  trial  thereon  without  objection. — 
Donovan  v.  Board  of  Police  Com'rs  of  ' City  and 
County  of  San  FranciBCo,  163  P.  69. 

85(13)  (CaLApp.)  Fourteen  monthB*  delay 
on  the  part  of  a  pouce  sergeant,  in  seeking  cer- 
tiorari to  review  an  order  of  the  police  coroml*- 
Bioners  removiiiE  him,  held  laches  barring  relief 
—Donovan  v.  Board  of  Police  Com'm  of  City 
and  County  of  San  Francisco,  163  P.  69. 

On  certKirari  to  review  an  ord»  diamiaalng 
petitioner  from  the  police  force,  dismissal  ot 
plaintiff  for  conduct  unbecoming  an  officer  fceW 
warranted  under  the  evidence.— Id. 

Where  punishment  of  a  police  officer  for  un- 
bennning  conduct  wag  a  matter  within  discre- 
tion of  Doard  of  police  commissioners,  its  de- 
termination will  not  be  reviewed  on  certiorari. 
—Id. 

Where,  on  certiorari  to  review  order  of 
lice  commissionerB  dismissing  office,  record  con- 
tained no  objections  by  officer  to  verification  of 
complaint  upon  which  proceedings  were  had, 
and  objections,  had  they  been  made,  should 
have  appeared  of  record,  extraneous  evidence 
to  show  objections  ia  inadmissible. — Id. 

On  certiorari  to  review  order  of  police  com- 
missioDerB  dismisaiu  officer,  evidence  showing 
prejudice  of  one  of  commissioiiers  cannot  be 
received,  such  matter  not  appearing  in  record 
below,  though  officer  did  not,  until  after  hear- 
ing, discover  prejudice  of  commissioner. — Id. 

<^2II  (N.M.)  Under  Code  1915,  (  3956,  de- 
claring an  office  vacant  when  officer  accepts  du- 
ties of  another  incompatible  office,  office  of 
member  of  city  board  of  education  and  clerk 
thereof  are  incompatible;  "incompatibility  b«- 
tween  two  offices"  being  an  inconsistency  be- 
tween the  functions  thereof,  as  where  one  is 
subordinate,  or  where  antagonism  would  result 
from  attempt  to  discharge  dutiGa  of  both.— Hay- 
maker V.  State,  163  P.  248. 

IZ.  PUBUO  nCFBOTEHBim. 

(C)  Coatnurts. 

^347(1)  (Or.)  Where  contractor  for  street 
improvements  undertook  to  make  all  payments 
to  laborers  or  materialmen,  his  failure  to  pay 
for  materials  held  breach  of  conditiMis  of  con- 
tract and  hand,  for  which  contractor's  sureties 
were  liable.— Bay  City  v.  Sandberg,  163  P.  444. 

<=3348  (Wash.)  Findings  of  fact  in  a  suit 
against  a  municipal  contractor  and  the  snrety 
on  his  bond  which  do  not  show  that  the  notice 
of  claim  was  filed  with  th«  city  within  30  days 
after  the  completion  of  the  work,  as  repaired 
bv  Rem.  &  Bal.  Code,  I  1161.  do  not  entitle 

Slaintiff  to  judgment— -Carstens  Packing  Co.  t. 
[itchell,  1^  P.  1. 

There  can  be  no  recovery  on  the  bond  ot  a 
city  contractor  under  Rem,  &  BoL  Code,  §§ 
1159.  1161,  by  one  who  furnished  meat  to  the 
boarding  camp  at  which  the  contractor's  em- 
ployes boarded,  where  the  findings  of  tbe  triftl 
eoort  do  not  show  that  tbe  pn^wiefeor  ot  the 
boarding  camp  was  a  snbooottactor.— Id. 

«s>350  (Kan.)  Where  proper  dty  ^dals  find 
petition  to  pave  street  signed  1^  a  siiScient 
number  of  abutting  owners  and  adopt  paving 
resolution  and  let  contract,  city  ia  estopped  to 
deny  sufficiency  of  petition  in  contractor's  ac- 
tion for  compensation  for  work  actually  done 
under  contracL — John  Ritdile  ft  S«is  v.  City 
of  Wichita.  163  P.  176. 

Where  city's  contract  for  paving  was  illegal 
because  of  irregularities  in  preliminary  proceed- 
ings, but  contract  was  not  tinctured  with  moral 
turpitude  and  could  have  been  authorized  by 
regular  proceedings,  dty  was  liable  for  work 
done  by  cmtxactor  and  used  tey  it.  ud  also 
for  work  done  and  discarded  when  it  dianged 
specifications  and  used  different  paving. — Id. 
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^374(1)  (Kan.)  Where  dty  npon  insnflieient 
petition  of  abutting  owners  let  jnving  contract, 
and  in  taxpayers'  snit  under  Ov.  Code,  |  26t> 
(Oen.  St.  Idlfi,  8  7163),  waa  enjoined  from  levy- 
ing assessments,  contractor,  knowing  ot  pend- 
ency of  soit  before  commencing  work,  though 
no  temporary  injunction  issaed,  could  not  re- 
cover on  contract,  nor  for  loss  of  profits  or 
damages. — John  Ritchie  ft  Sons  v.  City  of 
Wichita,  168  P.  176. 

«=»374(2)  (Kan.)  (Sen.  St.  1915,  {  1460,  r«- 
quiring  certain  claims  to  be  filed  against  dtj 
within  four  months,  does  not  apply  to  contrac- 
tor's action  tot  work  done  under  contract,  il- 
legal only  because  of  irregularities  in  prelim- 
inary proceedings,  for  work  done  and  used  by 
city  or  for  that  done  and  discarded  when  speci- 
ficatioDs  were  changed. — John  Bitcih&e  ft  Soua 
Co.  T.  City  of  mc£ita,  163  P.  17& 

(B)  AssesameBts  for  BeneSts.  mmA  Special 
Taxes. 

<e=>406(l)  (Or.)  While  spedal  benefits  allowed 
against  damages  in  condemnation  actions  may 
differ  from  benefits  assessed  as  betterments 
against  property  within  improvement  districtt 
ri^ht  to  levy  local  assessments  ia  generally  sua* 
taioed  on  theory  that  assessed  proper^  is  spe- 
cially benefited  by  the  improvement,  and  there- 
fore chargeable  with  the  cost— Schmid  v.  City 
of  Portiand,  163  P.  1159. 

Q=»4I3(1)  (Cal.)  Independent  subterraneaa 
enues  for  travel  Aeld  not  induded  in  the  word 
"tunnels,"  in  the  Vrooman  Street  Improvement 
Act,  as  amended  by  St  1911,  p.  626.— Thompson 
T.  Hance,  163  P.  1021. 

A  tunnel  for  travel  throng  a  hill,  between 
points  <m  a  street,  AsM  not  part  al  the  atreet 
within  the  Trooman  Street  Imiffovenient  Act, 
-Id. 

Construing  Los  Angdes  C^ty  Charter,  {  2. 
snbd.  19,  as  amended  by  St  1911,  p.  2069,  un- 
der the  rule  of  ejusdem  generis,  power  to  as- 
sess for  establishing  tunnel  for  travd  held  not 
given  by  the  words  "other  public  improve* 
menta."— Id. 

4S9426  (Wash.)  Under  Const  art  16,  and  ar- 
ticle 17,  i  1,  and  Laws  1900,  p.  696,  i  4  (Bern. 
Code  1915,  i  6875),  held,  that  provisions  as  to 
harbors  apply  not  only  to  salt  but  to  fresh 
water  harbors,  and  no  assessment  for  public 
improvements  can  be  Imposed  on  fresh-water 
harbor  areas.— State  v.  Savidge,  163  P.  738. 

iS=>43l  (Or.)  Where  one  side  only  of  a  street  is 
improved,  lots  abutting  on  the  other  aide  may 
not  be  assessed  therefor;  the  city's  charter  au- 
thorizing assessment  only  of  lota  abutting  on 
said  improvement  and  only  for  the  improve- 
ment to  the  center  of  the  street.— Hageoberger 
V.  Town  of  MUwaukie,  163  P.  fi95. 

«=>438  (Wash.)  Spedal  benefit  to  property  was 
conferred  by  bridge  across  paiic  ravine,  opening 
uew  way  to  business  part  of  cits. — In  re  Twen- 
tieth Ave.  Northeast.  163  P.  12. 

«B>487  (Wash.)  A  property  bolder  cannot  com- 
plain of  an  emKieotis  method  ot  a— cssing  oth- 
er property  in  the  aaseasmait  district  where 
his  own  asseasment  is  neither  increased  nor 
diminished  thereby. — ^In  re  Twentietli  Ave. 
Northeast,  163  P.  12. 

«=»488, 489(Cn  (Wash.)  Failure  of  property 
holders  to  object  at  the  hearing  either  on 
initiatory  resolution  or  on  the  asseasment  roll, 
that  marginal  property  is  aaaeasod  too  low, 
waives  such  obJecUon. — ^En  re  Twentieth  Ave. 
Northeast  163  P.  12. 

4=3493(1)  (Wash.)  Confirmation  of  an  assess- 
ment roil  must  be  by  ordinance. — In  re  Twenti- 
eth Ave.  Northeast  163  P.  12. 

«s»508(6)  (Wash.)  Upon  review  bjr  court  of 
confirmation  of  an  asseasment  roll  by  ordinance, 
the  role  forbidding  courts  to  inqnire  into  the 
motiTt  ifflpelUnc  m  passage  of  an  ordinanon 
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regalar  npon  Its  face  appliM.— In  re  Twentieth 
Ave.  Northeaat,  168  P.  12. 
•  Upon  review  by  court  of  an  oaaeMment  roll 
oonnrmation,  it  being  objected' that  the  antbor- 
Jzed  proportion  of  the  cost  was  not  in  fact 
levied  ui>on  marginal  property,  testimony  of  the 
city  enfrineer  for  objectors  held  too  indefinite 
to  juBtify  overtumiQK  the  aaaessment  roll. — Id. 

The  coarta  are  loath  to  laterfere  with  the 
judgment  of  the  aaseannent  authoritiea  on  the 
question  of  whether  property  aaseaaed  is  spe- 
cially benefited.— Id. 

4=»9I4(2)  (Or.)  As  a  purchaser  at  a  Toid  sale 
for  street  aaaoawnenta  baa  no  such  equities  as 
entitle  him  to  be  reimbursed  by  property  hold' 
er.  a  city  may  not  reassess  to  obtain  a  fond 
from  which  to  reimburse  such  purchaser. — Ev- 
ans V.  Meridian  Investment  &  Trust  Co.,  168 
P.  1165. 

«=»524  (OU.)  Under  Rev.  Laws  1910,  &  10. 
art  12,  IS  per  cent  per  annam  is  properly 
collectable  upon  all  paving  assessinenta  not  paid 
when  due;  such  amount  constituting,  not  'in- 
terest," but  a  "penalty"  imposed  for  nonpay- 
ment—Whitehead  V.  Madtey,  163  P.  124. 

The  penalty  of  18  per  cent  per  annnm  im- 
posed by  Eev.  Laws  1910,  c.  10,  art.  12,  npon 
all  paving  assessments  not  paid  when  due  is 
not  within  the  constitutional  and  statutory  pro* 
visions  relating  to  usury. — Id. 

Collection  of  ^penalty  of  18  per  cent  per  an- 
num upon  paving  assessments  not  paid  when 
due,  imposed  by  Rev.  Laws  1910,  c.  10,  art  12, 
is  not  dependent  upon  county  treasurer's  giv- 
ing of  notice  required  by  Laws  1010,  c.  73,  as 
amended  by  Sees.  Laws  1010-11,  c.  120,  {  1,  as 
to  amount  of  taxes  and  when  they  ahaU  be- 
come due;  such  notice  being  required  only  as 
to  ad  valorem  taxes,  etc.— Id. 

CF)  Bnforceiuent  oC  Aasessmcata  mbA  Spe- 
cial Taxes. 

«»586  (Wash.)  Under  Rem.  Code  1016.  ( 
6880,  state  held  not  liable  for  assessments  for 
municipal  improvements  levied  before  formal 
contract  for  sale  of  land  had  been  executed; 
AppUeationa  for  aale  having  been  anproved  be- 
fore aasessment— State  v.  Savldge,  168  P.  738. 

X.  POUOB  POWER  AHB  KBGULA- 

Tiona. 

(A>  Delcsstlomi  Bxtant,  and  llx«al«*  ot 
Power. 

•=»589  (Cal.)  Under  police  power  use  of  prop- 
erty pr  conduct  of  business  may  be  restricted 
to  extent  reasonably  thought  necessary  to  pro- 
mote public  health,  safety,  etc.,  but  arbitrary 
or  oppressive  restrictionB  will  be  condemned  as 
in  conflict  with  fundamental  constitutional 
rights.— Ex  parte  Barmore,  163  P.  50. 

Question  whether  a  limitation  upon  conduct 
of  a  business  has  a  reasonable  relation  to  ac- 
complishment of  a  legitimate  public  purpose  is 
largely  one  of  fact  wtiich  must  be  decided  In 
view  of  particular  legislation  and  dxcamBtances 
to  which  it  is  applied. — Id. 
«S95S2(1)  (Wash.)  Laws  1016.  pp.  227.  886,  do 
not  prevent  municipal  corporations  from  enact- 
ing police  regulations  and  restrictions  and  reve- 
nue measures  operative  within  their  limits  not 
inccniBistent  therewith,  as  autfaorixed  by  the 
exioresB  provisions  of  Const,  art  11.  1  11^ 
Allen  T.  City  of  Bellingham.  168  P.  la 
«=a$il  (Cal.)  Under  Const,  art  11,  {  11,  giv- 
ing city  of  Los  Angeles  authority  to  make  and 
enforce  within  its  limits  all  local,  police,  sani- 
tary, ete.,  regulations  which  do  not  conflict  with 
general  laws,  an  ordinance  making  it  unlawful 
to  solicit  patronage  upon  any  boat  or  in  any 
depot  for  any  hotel  or  for  transportation  of  per- 
sons or  ba^ASK.  etc.,  for  hire,  held  a  valid 
exerciBc  of  pouce  power. — parte  Barmore, 
168  P.  60. 

4»625  (CaLApp.)  Ordinance  of  city  of  Venice 
prohibiting  in  tiny  public  or  uninclosed  place 


playing  a  musical  Instrument  making  loud 
noise,  calling  out  goods  or  attractive  features 
of  amusement,  etc.,  without  permit,  held  viAd 
as  tmreaaoDaUe.— Bx  parte  Wisner,  168  P.  868; 
Ex  parte  Uessenhelmer,  Id.  860. 
^=9626  (C!al.App.)  Ordinance  of  city  of  Venice 
prohibiting  in  any  public  or  unincloeed  place 
playing  a  musical  instrument,  making  load 
noise,  calling  out  goods  or  attractive  features 
of  amusement,  etc,  without  permit,  held  void 
as  diacrimlBato^^Ex  parte  Wisner,  168  P. 
868;  Bx  parte  HeBSenhdmer,  Id.  869. 

iB)  Tlolatloaa  mmM.  Vinfovoemciit  of  Revn- 
latloiia. 

«=9«35  (Or.)  Under  Portland  City  Charter,  ( 
332,  proceedings  in  the  municipal  court  of  Port- 
land are  governed  by  tiie  general  laws  of  the 
state  applicable  to  JUBticeH*^  courts.— Ah  Poo  t. 
Stevoison,  163  P.  ^2. 

The  proceedings  of  a  court  of  such  limited 
Jurisdiction  as  the  munici^l  court  of  Portland 
will  not  be  scrutinized  with  the  same  techni- 
cality as  to  the  defendants  as  are  those  of 
courts  of  general  criminal  jurisdiction  with 
power  to  sentence  to  peniteatiar?  imprisooment 
for  a  long  term.— Id. 

«s»63g(l)  (Or.)  Under  Charter  of  Portland,  S 
332,  applying  the  laws  governing  justice^  courts 
to  proceedings  in  tbe  municipal  court  of  Port- 
land, and  L.  O.  L.  §  2482,  as  to  procedure  in 
justice  court  and  section  1437,  making  tbe  title 
of  an  indictment  part  thereof,  a  complaint  in 
the  municipal  court,  naming  defendants  in  the 
title,  was  sufficient  naming  of  them,  although 
thereafter  in  the  comi^aiat  they  were  not  refer- 
red to  spedflc  name.— Ah  Poo  v.  Stevenacm, 
163  P.  822. 

Where  a  complaint  charging  defmdanta  with 
violating  an  ordinance  by  visiBng  a  place  where 
gambling  implements  were  exhibited,  named  as 
gambling  implements  articles  which  are  ordi- 
narily innoGoitly  aaed.  such  aa  a  table  and 
beans,  it  was  not  defective  in  not  further  charg- 
ing that  such  articles  were  actually  designed 
and  used  for  gambling, — Id. 
^=>63S(1)  (Kan.)  In  charging  an  offense  under 
city  ordinance,  it  is  not  necessary  to  plead  any 
of  exertions  named  in  the  ordinance,  where 
they  are  not  contained  in  clause  creating  the 
offense.— Kansas  City  v.  Jordan,  163  P.  188. 
«=>642(3)  (Or.)  Under  L.  O.  L.  S  604,  as  to  pe- 
tition for  writ  of  review,  it  is  incumbent  uprai 
petitioners  to  set  forth  in  the  petition  the  ei^ 
rors  alleged  to  have  been  committed.— Ah  Poo  v. 
Stevenson,  163  P.  822, 

«=9642(4)  (Or.)  In  the  absence  of  evidence  in  a 
case  reviewed,  it  must  be  presumed  tiiat  th# 
necessary  proof  was  produced  to  support  tbe 
judgment— Ah  Poo  v.  Stevenson,  163  P.  822. 
«=»643  (Or.)  Imposing  a  fine  of  f20  against 
each  of  several  defendants  tor  violating  an  anti- 
gambling  ordinance  was  not  an  unreasonable 
administration  of  the  ordinance^Ah  Poo  v. 
Stevenson.  163  P.  822. 

XI.  USE  AND  REOtTI^TIOH  OF  PTTB. 
LIO  PURGES,  PBOFERTY, 
Ain>  WOBKS. 
(A)  StrcAta  and  Otk«r  Pnblla  War*. 

«»703(1)  (Wash.)  The  provision  of  Laws  1916. 

?>.  385,  I  34,  prohibiting  municipal  corporations 
rom  tSKing  away  from  motor  vehicles  whose 
owners  have  complied  with  the  law  tbe  "free 
use  of  the  public  cighways"  held  not  to  InvaH- 
date  a  jitney  bus  ordinance. — ^Allen  v.  City  of 
Bellingham,  163  P.  18, 

The  word  "traffic,"  in  Laws  1915,  p.  386.  i 
34,  is  used  in  a  secondary  sense,  and  has 
erence  to  the  business  of  transportation  rather 
than  to  interchange  of  commodities. — Id. 

ProvisitHiB  of  a  jitney  bus  ordinance  Acid  not 
inhwently  oppressive,  but  to  be  within  the 
city's  powers  and  to  tend  to  benefioal  ends. — ^Id. 
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«s>70S(10)  (Colo.)  Where  ordinaDce  gare  relki- 
de  right  of  wa;  on  a  street  tuxom  an  intenec- 
tiOD  and  reqalred  drivo'  to  look  to  light,  one 
approaching  on  intersecting  street  on  a  motor- 
cycle  was  bound  to  know  that  a  vehiole  on  otli- 
er  street  bad  right  of  way,  and  his  failure  to 
look  for  ao  approaching  vehicle  resulting  in  a 
colli  si  on,  keld  contributory  negligence  coDStltnt- 
ing  the  proximate  cause  of  injury.— Livingston 
T.  Barney,  168  P.  863. 

«=>70S(10)  (Kan.)  Intelligent  boy  of  IS,  accus- 
tomed to  street  traffic,  injured  while  trying  to 
board  defendant's  moving  motor  truck,  was  a 
conadoos  trespasser  responsible  for  his  own  neg- 
Ugence,  unless  driver  willfully  or  wantonly  fail- 
ed to  protect  him  after  learning  of  his  peril.— 
Gamble  v.  Uncle  Sam  Oil  Oo.  of  Kansas.  163  P. 
627. 

^=^706(4)  (Cal.)  In  an  action  for  personal  in- 
juries againirt  the  owner  of  a  truck  alleged  to 
have  been  caused  by  negligent  driving  in  stree^ 
evidence  that  after  accident  owner  discharged 
driver  is  not  competent. — Webster  v.  Orr,  163 
P.  361. 

«i»706(4)  (Kan.)  That  plaintiff  and  other  boys 
had  preTiously  boarded  or  dung  to  dafendan^s 
motor  trucks  did  not  amount  to  an  invitation 
from  defendant  to  plaintiff  to  board  a  moving 
truck,  and  evidence  thereof  was  inadmissible  in 
acti<m  for  injury.— Gamble  v.  Unde  Sam  Oil  Go. 
of  KanBaa.lf0P.  627. 

EMdence  that  one  riding  with  driver  of  de* 
fendants'  motor  truck,  though  not  defendants' 
employ^,  waved  his  hand  toward  plaintiff,  did 
not  tend  to  prove  defendants'  negligOKe,  and 
wM  Inadmissible  in  action  for  injury  while  tiy- 
ing  to  board  moving  tmdc. — Id. 

«=9706(5)  (Kan.)  Etvidenee  in  an  action  for 
injury  while  attempting  to  board  defendant's 
moving  auto  truck  on  public  street  held  insuffi- 
dent  to  uphold  finding  that  defendant  was  neg- 
ligent.—Gamble  V.  Uncle  Sam  Oil  Co.  of  Kan- 
sas, 163  P.  627. 

Cs>706(e)  (Wash.)  Whether  a  truck  driver's 
act,  in  cutting  a  street  corner  in  mtikiog  a  turn, 
and  thereby  causing  another  automobile  to 
swerve  sharply  and  strike  plaintiff,  was  the 
proximate  or  one  of  the  proximate  causes  of 

SlaintiflfB  injury,  was  for  the  jury.— Heiian  v. 
upply  Laundry  Co.,  163  P.  9. 

«s»706(6)  (Wash.)  In  aetfon  tat  injuries  by  au- 
tomobile operated  in  d^  street,  question  of  de- 
fendants' negligence  Aela  for  jury.— Adair  v.  Uc- 
Neil,  163  P.  393. 

^s>706(7)  (Cola)  In  an  action  for  injuries  to 
motorcyclist  by  collision  with  autmnobile,  where 
facts  were  not  in  dispute  and  clearly  establish 
negligence  on  part  oC^laintiff,  it  was  doty  of 
court  to  declare  contnbutory  ne^igence  as  a 
matter  law/— Uvingston  v.  Barney,  163  P. 
868. 

^»706(7)  (Wash.)  In  action  for  injuries  by  au- 
tomobile operated  In  city  street,  question  of 
plaintifTs  contributory  negligeDce,  held  for  jury. 
-Adair  v.  McNeil,  163  P.  393. 

Pedestrian  struck  by  automobile  held  not 
guilty  of  contributory  negligente  as  matter  of 
law  because  he  did  not  look  for  approach  of 
automobile  or  other  vehicle  on  leaving  sidewalk 
and  proceeding  across  paved  roadway.— Id. 

Despite  dty  ordinance,  held,  that  driver  of 
automobile  who  crossed  street  intersection  at 
less  than  eight  miles  an  hoar  was  not  as  matter 
of  law  free  from  negligence.— Id. 

«s»706(7)  (Wash.)  Under  Item.  &  Bal.  Code,  fig 
5571,  6572,  and  city  ordinance,  held  that  oper- 
ator of  a  motorcycle,  having  the  right  of  way, 
colliding  with  an  automobile  on  a  street  cross- 
ing, was  not  guilty  of  contributory  negligence, 
as  matter  of  law,  though  he  was  running  more 
than  four  miles  an  hour,  and  failed  to  observe 
speed  of  an  approaching  automobile  nboot  300 
feet  away.— Barth  v.  Harris,  163  P.  401. 


XXX.  TOHTt. 

(A)  Bnrol«e  «t  Qovenmeiital  mnd  Corp»* 

poVKte  Poweni  la  General. 

9=724  (CeL)  Under  common  law  municipality 
is  protected  from  liability  only  while  exemsing 
ddegated  functions  of  sovereignty.^Shafiff  t. 
atr  of  Long  Beach,  168  P.  870. 

4K»734  (CaL)  Building  conatructed  by  dty  un- 
der St  1903,  p.  412,  authorizing  dty  to  mcur 
indebtedness  for  public  assembly  hall,  was  not 
enjoined  upon  mnnldpality  by  positive  law,  and 
duty  of  maintenance  was  not  uietefore  impoaed 
b^^w.^-Chafor  v.  City  of  Long  Beach,  163  P. 

True  test  whether  munic^ality  is  liable  for 
injuries  to  person  is  not  whether  from  renting 
its  auditorium  wberdtt  injury  was  caused,  it 
made  profit,  and  an  act  does  not  become  govern- 
mental merely  because  the  city  from  its  per- 
formance reaps  no  profit.— Id. 

Rule  exempting  city  bom  liability  for  ^er- 
sonal  injuries  in  certain  buildings  does  not  ap- 
ply to  public  auditoriums,  though  for  the  bene- 
fit, convenience,  or  advantage  of  the  people,  and 
if  the  city  rents  portions  of  govemmeutal  build- 
ings, it  is  liable  to  the  tenant  for  ne^igent 
maintenance. — Id. 

When  a  munidpal  building  is  oonstrueted  and 
maintained  not  for  governmental  purposes,  even 
under  permission  of  statute,  and  though  main- 
tained for  the  benefit  of  inhabitants  or  such  of 
tiiem  as  desired  to  use  it,  the  dty  acts  in  a  pri- 
vate proprietary  cai^dty,  and  is  liable  for  ita 
torts  as  would  be  a  private  individual.- Id. 

(B)  OoB«ltton  OP  Dao  «if  P«kU«  BvlMlnsa 

mmA  Otkev  Propmrtr' 

«=>848  (Cal.)  Where  mnnicii>al  hall  was  rent- 
ed to  organization  which  invited  all  interested 
persona  to  celebration,  dtisen  who  attended  was 
not  a  trespasser,  but  a  licensee,  uid  if  dty  was 
responsible^  it  was  for  exercise  of  ordinary  care. 
— Chafor  v.  City  of  l^ng  Betfch,  163  P.  €70. 

City  renting  ball  built  under  St.  1903,  p.  412, 
held  liable  to  persons  attending  public  celd>ra- 
tion  injured  by  collapse  of  an>roach  to  die  au- 
ditorium.—Id. 

Xm.  FISCAL  MAHAGEMENT.  PITB- 
LIO  DEBT,  SEOUKITIES,  AITS 
TAXATION. 

(A)  Power  to  lacur  indebtedaess  ud  Mx- 
pcmdltHrea. 

^»864(3)  (Mont)  Whether  a  dty  in  entering 
upon  a  contract  for  a  filtration  plant  incurred 
an  indebtedness  depends  upon  the  state  of  its 
finauccK,  and  if  it  has  on  hand  sufficient  avail- 
able funds  to  pay  contracts  as  tiiey  fall  due. 
it  is  a  cash  transaction,  and  no  indebtedness 
is  contracted, — McClintock  T.  (^ty  of  Great 
Falls,  163  P.  99. 

«=3865(3)  (Wash.)  In  view  of  Const  art.  8.  |  6, 
providing  that  no  municipal  corporation  shall  be- 
come indebted  in  amount  exceeding  6  per  cent 
on  value  of  taxable  property  therein.  Hem.  Code 
1915,  I  9112,  providing  that  property  shall  not 
be  assessed  to  exceed  CO  per  cent,  of  its  Talne 
on  Const,  art.  7,  §8  1,  3,  held,  that  real  value 
of  property  is  basis  for  compatation  of  5  pw 
cent  debt  limit— Hansen  t.  City  of  Hoqniam. 
168  P.  391. 

«s>867(2)  (Mont.)  Const,  art.  13,  fi  6,  does  not 
prohibit  expenditure  of  the  surplus  of  a  dty 
derived  from  Its  water  SDPply  for  other  pur- 
poses, wbm  its  credit  will  not  be  impaired 
thereby,  and  such  expenditure  need  not  be  sanc- 
tioned by  a  taxpayers'  vote.— McClintock  v. 
City  of  Great  Falls,  163  P.  99. 

«=3867(4)  (Mont)  Under  Const,  art'.  13.  fi  6, 
and  Laws  1897,  p.  203,  a  dty  may  upon  vote 
of  electors  ex[>end  money  beyond  the  constitu- 
tional limit  of  3  per  cent  for  the  purpose  of 
installing  a  necessary  filtration  plant — McOliB- 
tock  V.  City  of  Great  ralla,  168  P.  89. 
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(B)  Adnlnlstrntloa    Ik    Oea«r«l,  Appro- 
priatlona,  Wamntit  mud  Parment. 

€=>89B  (Or.)  Mayor's  sisnatnre  Md  not  nec- 
eftsary  to  the  Talidlty  ef  a  wanant— Todd  v. 
Cormier.  163  P.  974. 

(O)  Bo»Aa  Md  Other  SeenrlilM.  «Md  81sk- 
Inm  Puda. 

^913  (Oolo.)  Under  Laws  1909,  p.  308,  an- 
thoriziiig  the  issuance  of  bonds  for  fondlnfc  the 
floBtips  indebtedness  .and  outstandins  legal 
warrants  of  a  city  or  town,  outstanding  Judg- 
ments are  included  within  the  term  "floating  in- 
debtedness."—Thos.  S.  Hayden  B«altr  Co.  t. 
Town  of  Aurora,  163  P.  843. 
«=»935  (Cal.)  The  T^datinff  dauH  of  the  bond 
act  making  issuance  bonds  condnsire  of  the 
regularity  of  the  proceedings  prior  thereto  does 
not  eliminate  the  qnestion  of  power  of  a  city 
council  to  levy  an  assessment  for  the  improvo- 
mmt— Thompson  v.  Hanco,  163  P.  1021. 
«=»S35  (Wash.)  Laws  1917.  c.  12,  passed  to 
cure  objection  to  bonds  of  city  tit  Bremerton  la 
a  declaration  of  legislative  policy  upon  a  sab- 
ject  within  its  jurisdiction,  and  must  be  sustain- 
ed as  the  governing  law,  r^ardless  of  how  It 
was  passed.— Hpear  T.  City  of  Bremerton,  163 
P.  741. 

(B)  KlchtB  ud  Remedied  mt  TmKpar«n>. 

^»995(1)  (Mont.)  A  taxpayer  has  sufficient  in- 
terest to  maintain  a  suit  in  his  own  name  to 
test  the  validity  of  the  expenditure  of  funds, 
realixed  from  the  sale  of  bonds  pursuant  to  vote 
of  taxpayers  for  the  construction  of  a  filtration 

flant.— McCIi&tock  T.  Oity  of  Great  Falls.  168 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance.  «=>719-833. 

NAMES. 

See  Slgnatnra;  Trade-Mark*  and  TtBde-Namea, 

NAVIGABLE  WATERS. 

Sea  Oommeree.  «s»18:  BTldanoe,  ^10;  Wa- 
tcTB  and  Water  Courses. 

I.  RIGHTS  OF  PUBUO. 

^=>2  fCbl.)  In  preservation  and  derelopmmt  of 
navigaole  inland  waterways,  the  nation  and  the 
state  have  a  common  interest.— Gray  v.  Recla- 
mation Dist.  No.  1500,  163  P.  1024;  Proper 
V.  Same.  Id.  1037. 

The  right  of  control  orer  narigaUe  waters 
embraces  power  to  do  aoTthlnf  subaerring  the 
purpose.— Id. 

The  federal  w  state  control  of  stream*  for 
navigation  porposes  is  an  exercise  of  police  pow- 
er.-Id. 

€=»S  (Gal.)  St  1911  lEx.  Sess.]  p.  117,  de- 
claring navigation  ana  reclamation  problems 
shaU  be  solved  according  to  plan  of  Cnlifomia 
Debris  Commission,  made  the  report  of  the  Cal- 
ifornia Debris  Commission  to  this  ^tent  the 
law.— Gray  v.  Reclamation  Dist.  No.  1500.  168 
P.  1024;  Proper  v.  Same,  Id.  1037. 

NEGLIGENCE. 

See  Abstracts  of  Title,  €=33;  Carriers.  ^104, 
137%,  218,  320,  343;  Death,  «s»»-^l;  Gas; 
Master  and  Servant,  «=»88-293,  811;  Munic- 
ipal Corporations,  «=»70&,  706,  724-S48; 
Pleafing,  «»S;  Railroads,  «S9218;  Street 
Railroads.  4s9ll4.  118. 


I.  A0T8  Oa  OMXMIOMS  OOHSTITUT- 

mo  ifseuoEirGB. 

(A)  Personal  Cosdnot  Itn  Gever*!, 

^=»2  (Mont)  Actiooatile  negligence  arises  only 
from  breach  of  a  legal  du^.— Fass^man  v.  Yel- 
lowstone Valle;  Land  &  Irrigation  Co.,  168  P. 
473. 

<^I5  (Wash.)  All  whose  negligence  concurs  to 
cause  injury  are  liable  and  may  be  held  jointly 
or  severally.— Hellan  t.  Snppbr  Lanndry  Co., 
163  P.  9. 

(B)  Danseroiu     Snbsta.iiceM,  Haohlnerr, 
Mid  Other  ImatrsmentiUltles. 

<8=»23(1)  (Kan.)  An  ordinary  motor  truck  ' 
moving  on  a  public  street  was  not  an  attractive 
or  alluring  vehicle  to  an  intelligent  boy  of  IS, 
and  the  doctrine  of  turntable  cases  was  inap- 
plicable in  his  action  for  injury  while  trying  to 
board  it— Gamble  v.  Uncle  Sam  Oil  Co.  of  Kan- 
sas, 16B  P. 

{Q>  GondlUOB  and  Cse  of  I^and.  BaUdlasa, 

and  Other  Stnotiu-ea. 

4=332(1)  (Mont)  An  invitation  not  accepted  or 
acted  on  creates  no  legal  relationBhlp  so  a*  to 
bft.  basis  for  a  charge  of  negligence.-— Fnaselman 
V.  Yellowstone  Valley  Land  &  Irrigation  Co., 
163  P.  473. 

<S==>38  (Kan.)  One  who  creates  a  pitfall  or  ex- 
cavation so  near  a  public  highway  as  to  en- 
danger persons  lawfully  using  the  highway  is 
liable  for  an  injury  sustained  oy  one  who  with- 
out fault  falls  therein  while  attempting  to  fol- 
low the  highway.— Bennett  v.  Citizens'  State 
Bank  of  Sylvia,  163  P.  625. 
^»39  (Mont.)  The  basis  of  the  doctrine  of  lia- 
bility to  a  trespassing  infant,  injured  through 
the  dangerous  condition  of  the  nrrmises,  is  im- 

Itlied  invitation.— BMseekoan  v.  Yellowstone  Val- 
ey  Land  &  Irrigation  Co.,  168  P.  478. 

n.  FBOXZMATE.  CAUSE  OF  ENJUBT. 

^»59  (Wash.)  The  rule  basing  proximate  cause 
upon  reasonable  anticipation  does  not  mean  that 
the  injury  or  its  exact  form  or  object  must  be 
so  obvioo*  as  to  be  necessarily  anticipated  by 
the  wrongdoer.— Hellan  T.  Supi^  Laundry  Co.. 
163  P.  9. 

«=>6I(2)  (Wash.)  The  negligence  of  different 
persons,  though  otherwise  indepMideDt  may  con- 
cur in  producing  the  same  injury;  more  than 
one  proximate  cause  being  possible.— Hellan  t. 
Supply  Lanndry  Ca,  163  P.  9. 

m.  OOKTBIBUTOBT  KEOUOENOE. 
(A)  Peraons  Imjuad  tm  Qeneval. 

Q=>65  (Kan.)  Negligence  merely  furnishing  the 
situation  or  condition  whereby  the  unrelated 
and  unforeseen  negligence  of  another  causes  the 
first  party  injury  is  not  necessarily  contriha- 
t<wy.  and  does  not  necessarily  bar  a  recovery.— 
Matassarin  t.  Wichita  R.  ft  Ught  Ca.  168  P. 
796. 

$»65  (Or.)  The  standard  by  which  contribu- 
tory negligence  is  to  be  judged  ts  the  conduct  of 
a  reasonably  prudent  man  under  cnnditions  dis- 
posed by  the  evidence.— Strang  v.  Or^m-Wash- 
ington  R.  &  Nav.  Co.,  163  P.  1181. 

IV.  ACTIONS. 

(A)  Blsfci  of  AotlOH,  Parties,  Pr^lmlnary 
Preecedlnss,  and  Plaadlnor. 

4=»I0B(1)  (CaL)  Negligence  may  be  charged  In 

?:eneral  terms.— Hughes  v.  Wannan  Steel  Cast* 
ng  Co.,  163  P.  886. 

«=»I08(1)  (Mont.)  A  cMnplaint  for  negligence 
most  disclose  a  duty,  breach  of  it,  and  resulting 
damages.— Fusselman  t.  TeUowstone  Valley 
Land  A  Irrigation  Co..  168  P.  473. 
4s»lll(l)  (Mimt)  Complaint,  under  the  dofv 
trine  of  turntable  cases  for  injury  to  trespassing 
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child,  must  show  It  was  Inretl  by  the  attractioD, 
not  merely  that  the  premlBes  were  attractive  to 
chUdren  Kenerally.— Fusaelman  t.  XellowBtone 
yaU«7  Laud  &  lErigatioii  Co..  163  P.  4TS. 

(B)  B-rldemee. 

^=9134(9)  (Or.)  The  violatioa  of  a  Btatnte  de> 
signed  for  protection  of  others  constitutes  con- 
cluaive  evidence  of  negli^eDce  or  negligence  per 
se.— CauldweU  t.  Bingham  &  Shelley  Co.,  163 
P.  827. 

(O  TrlKli  JadffmciLtt  and  Revlewi 

«=»I36(25)  (Wash.)  Question  of  proximate 
•cause  is  a  mixed  question  of  law  and  fact  and 
is  usually  for  the  Jury. — Uellan  v.  Supply  Laun- 
dry Co.,  163  P.  9. 

Only  when  the  facts  are  undisputed  and  the 
inferences  therefrom  are  plain  does  proximate 
cause  become  a  question  of  law. — Id. 
«»l  36(20)  (Kan.)  Whether  nlaintiff  was  neg- 
ligent in  stepiring  from  a  udewalk  during  the 
nighttime  into  a  basement  stairway  was  a  ques- 
tion of  fact,  and  not  of  law.— Bennett  v.  Citi- 
sens'  State  Bank  of  Sylvia.  163  P.  626. 
4=>I36(26)  (Or.)  Ahnoat  uniformly  contributo- 
ry negligence  is  a  question  of  fact  for  the  juiy, 
unless  no  other  conclusion  can  be  drawn  from 
the  evidence.— Strang  v.  Oregon-Washington  B. 
&  Nav.  Co.,  163  P.  1181. 

*=»I36(28)  (Wash.)  What  in  an  emergency  is 
reasonably  prudent  conduct  la  always  a  jury 
qoestiou,  unless  it  can  be  said  that  reasonable 
men  cannot  differ  thereon. — Hellau  t.  Supply 
Laundry  Co.,  163  P.  9. 

4=9142  (Kan.)  Jury's  finding  of  negligence 
contained  in  answer  to  special  questions  should 
be  given  a  liberal  interpretation  to  support  al- 
jMiatitniB  of  n^ligence  of  the_petltion.— Baanett 
V.  Cherryvale  Gas,  Light  St  Power  Co.,  163  P. 
161. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «=>101. 

NEW  TRIAL 

See  Appeal  and  Bmv,  «ss92Si-^,  002,  979 ; 
Criminal  Law,  «3>05^  967;  Dhoroe,  «3> 
151. 

I.  HATITBE  Atm  SCOPE  OF  BIBMEDT. 

4»2  (Or.)  In  an  action  tried  without  a  jury, 
the  court  can  set  aside  Its  Judgment  to  correct 
reversible  error.-~Speer  v.  Smitii,  163  P.  979. 

H.  GROUNDS. 
(A)  Brrora  nnd  Ir  res  alar  It  lea  In  General. 

^»27  (Colo.)  Where  plaintiff  alleged  defend- 
ant's corporate  existence  altbongb  knowing  of 
quo  warranto  proceedings  which  were  then 
pending  against  defendant,  this  was  not  ground 
for  new  trial,  where  it  could  have  made  no  dif- 
ference with  the  judgment. — Fisher  v.  Pioneer 
Const.  Co.,  163  P.  851. 

iV)  Verdict  or  FlnditiB^  Contrmrr  to  L«w 
or  Evidence. 

<e=s>70  (Mont)  If,  notwithstanding  the  presump- 
tion ftom  the  doctrine  of  res  ipsa  loquitur,  the 
trial  coart  is  ot  opinion  that  plaintiff  haa  not 

sustained  the  burden  of  showing  actionable  neg- 
ligence, it  is  its  duty  to  grant  defendant  a  new 
trial.— Reynolds  v.  Jone^  163  P.  i69. 

The  granting  of  a  new  trial  for  insufficiency 
of  the  evidence  is  in  the  sound  le^  discretion 
of  the  trial  court,  subject  to  review  only  for 
abuse  thereof. — ^Id. 

^s>73  (Kan.)  Where  the  remaining  findings  and 
evidence  sustala  the  verdict,  the  setting  aside 
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of  a  special  finding  for  lack  of  rapport  In  the 
evidence  does  not  require  the  setting  aride  of 
the  verdict  nor  the  granting  of  a  new  trials 
Wj^  T.  Kanaaa  Saeetrie  UtiHttea        168  P. 

Where  a  verdict  rests  in  part  upon  a  special 
finding  which  is  set  aside  for  lack  of  sapport  in 
the  evidence,  a  new  trial  should  be  granted. 
— Id. 

«=s>79  (Cal.)  That  the  court's  finding  is  not  bus- 
tained  by  evidence  supports  order  granting  new 
trial,  unless  there  are  other  focts  found,  mp- 
ported  by  evidence,  on  which  judgment  may 
rest.— Eucalyptus  Growers'  Ass'n  v.  Orange 
County  Nursery  &  Land  Co.,  163  P.  45. 

(H)  Newly   DlacoTcred  KTldeae*. 

«^  1 04(1)  (N.M.)  A  motion  for  new  trial  on 
ground  o£  newly  discovered  evidence  is  properly 
denied  where  sudt  newly  discovered  evidence  ia 
simply  ciunnlatiTe.~Clarii  t.  Queen  Ina.  Com 
168  P.  871. 

m.  PBOCEEPIKOS  TO  mOOVKB 
NEW  TKIAX. 

«»IS0(4)  (Micmt)  It  ia  not  enough  for  the  affi- 
davit tot  new  trial  tor  newly  discovered  evidence 
to  allege  diligent  inquiry  before  trial;  but  the 
particular  efforts  made  must  be  stated.— Pussel- 
man  v.  Yellowstone  Talley  Land  &  Irrigation 
Co.,  1«3  P.  473. 

^:»I57  (OkL)  On  motion  for  new  trial,  on 
ground  that  verdict  is  contrary  to  evidence, 
trial  court  must  weigh  evidence  and  approve  or 
disprove  verdict.— Chicago,  B.  L  *  P.  By,  Go. 
v.  Warzen,  163  P.  705. 

NOISE. 

See  Mnnidpal  Corpor&tiona,  «=362S. 

NOLLE  PROSEQUL 

See  Criminal  Law,  «s»302. 

NONSUIT. 

See  DiKnissal  and  Nonanit;  Trial,  «s9l64,  16S. 

NONUSER. 

See  Waters  and  Water  C^uraes,  ^*4&, 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Assignmenta,  ^=957 :  Bills  and  Notes,  <t=> 
337-344,  416,  419;  Corporations,  «=»428; 
Master  and  Servant.  4b»398;  Mechanics* 
Liens,  «=>78;   Taxation,  «=>679. 

«»I5  (Cal)  Whether  a  party  has  notice  of 
"circumstances  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,"  and 
whether  "by  prosecuting  such  inquiry  he  might 
have  learned  such  fact,^'  elements  of  construc- 
tive notice  under  Civ.  Code,  I  19,  held  questions 
of  fact— Northwestern  Portland  Cement  Co,  T. 
Atlantic  Portland  Cement  Co.,  163  P.  47. 

OBITER  DICTA. 

See  Courts,  «s>92. 

OBJECTIONS. 

See  Abatement  and  Bevlval;  Criminal  Iaw, 
«s»6eB;  Pleading,  «=»428;  Trial,  ^75-M. 

OBLIGATION  OF  CONTRACTS. 

See  OonstitDtl<HiaI  Law,  •essIM^ 

OFFER. 

See  Oontracta,  «ts»Uk  18^ 

Digitized  by  Google 


12S7 


IMDBS-DIOBST 


PwtittBB 


OFFICERS. 

See  Corporations,  «=>300-335;  Judges,  «S322; 
JnsticeB  of  tbe  Peace;  Municipal  Corpora- 
tioDB.  «=>162-:^1;  Public  Service  Commis- 
rioDs;  Quo  Warranto,  4=»14 ;  Ballroads,  4=» 
9;  Sheriff!  and  Coost&les. 

m.  BIGHTS.  POWERS,  DUTIBS,  AKD 
LIABILITIES. 

43»95  (Oal^pp.)  The  collection  of  the  salary 
annexed  to  the  oSice  la  an  Incident  to  tbe  title, 
and  a  de  facto  officer  cannot  recover  compen- 
sation for  his  services.— Legerton  t.  Chambow, 
163  P.  678. 

^=»I00{2)  (Okl.)  Composite  proposition  as  to 
salary  and  term  of  city  commissioner  in  initia- 
tive petition,  after  ratification  by  voters  and 
Governor's  approval,  as  required  by  Const  art 
18.  IS  3b  and  4e.  is  subject  to  artide  23,  fi  10, 
and  cannot  affect  his  salary  during  term  for 
which  he  was  previously  elected  or  appointed, 
as  he  is  a  imblic  i^ciaL— Tnrner  v.-  Banner, 
168  P.  712. 

«=»tl4  (Kan.)  Executive  officers  are  not  liable 
for  errors  in  the  performance  of  duties  involviof 
discreti<Hi  and  judgment,  in  the  absence  of  mal- 
ice, oppre8ii<ni  in  office,  or  wilUul  iiiiKondnot>- 
Hicka  T.  Dsvls.  168  P.  798. 

OIL. 

See  Tazatioii,  ^8,  49,  121. 

OLOGRAPHIC  WILLS. 

See  Wills,  «s>18S. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=>470,  471 ;  EMdence,  ^ 

OPTIONS. 

See  Mines  and  Mlnerala,  «s»5S. 

ORDINANCES. 

Bee  JLfo^fl^  4=»7;  Hunidpal  Corporations, 

OVERDRAFTS. 

See  Banks  and  Banking,  «=>160. 


OYSTERS. 


See  Fish. 


PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Intants. 

PAROCHIAL  SCHOOLS. 

See  Schools  and  School  Districts,  ^164. 

PAROL  EVIDENCE 

See  JiMdMice,  «=>417-461. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 

to  partiee,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  instm- 
menta,  see  also  the  various  speoiflc  topic*. 

Ill,  NEW  PARTIES  AND  CBANOB  OF 
FABTIE8. 

«=s>42  (Wash.)  Under  Bern.  Code  191S,  If  202, 
203,  it  is  not  an  abuse  of  discretion  to  dlamisB 
an  intervention  approximately  Uiree  years  after 
trial,  where  the  only  issue  remaining  to  be 
tried  was  whether  nndings,  conclusioQB,  and 
judgment   should    be   withdrawn    from  escrow 


made  on  stiinilatioii.— Zjoncralre  t.  Yakima 
Highlands  Irrl^tion  &  Umk  Co.,  16S  P.  789. 

PARTITION. 

See  Action.  <S=>57;  Pleading,  «=»S64. 

'l.  BT  ACT  or  PARTIES. 

4=»6  (Cal.)  Where  there  bad  been  no  dispute 
as  to  Bltares  of  heirs  in  property,  but  they  agreed 
to  a  partition  by  disinterested  persons,  the  iMr- 
tition  held  not  a  statutory,  arbitration,  in  view 
of  noncompliance  with  Code  Civ.  Proc  §§  1283, 
1287.— Gonzalez  v.  Gonzalez,  163  P.  993. 

Where  heirs  agreed  to  hare  a  partition  of  the 
property  made  by  disinterested  persons,  the 
proceeding  was  not  an  arbitration  and  award, 
but  a  mere  reference,  although  the  arbitrators 
were  sworn  In  aocordaace  with  Coda  Cir.  Proc  | 
1285.— Id. 

Where  parties  bare  voluntarily  agreed  to  a 

gartition  of  the  estate  to  which  they  are  the 
eirs,  the  partitioners  to  whom  tbe  matter  Is  re- 
ferred have  the  power  to  award  owelty  as  a 
necessary  Incident  to  the  partition.— Id. 

Where  heirs  owning  water ,  rights  agreed  to 
partition,  it  was  not  necessary  that  shares  be 
divided  share  for  share,  but,  their  value  de- 
pending upon  their  relative  position  on  the 
ditch.  It  was  proper  to  estimate  the  value  of 
each  right  and  award  unequal  number  of  diares 
having  approximately  equal  value.— Id. 

Where  hdrs  wreed  to  reter  partition  to 
tain  perscms,  and  land  was  so  divided  as  to 
necessitate  giving  one  heir  ri^t  of  way  over  the 
land  given  to  another,  power  to  award  aoA 
right  of  way  kould  be  implied  in  the  agreement 
In  view  of  Civ.  Code,  ||  1660.  1656.— IdT 

In  a  voluntary  partition  of  land  belonging  to 
an  estate  which  was  referred  to  disinterested 
IMrtltloners,  it  was  not  essential  ^at  the  par- 
tiee may  be  glTen  an  opportunity  to  introance 
evidence  and  be  heard.— Id. 

Where  heirs  of  an  estate  agreed  to  a  partitimi 
by  disinterested  partitioners,  it  was  not  an 
abuse  of  jtower  or  misconduct  for  one  partition- 
er  to  hire  an  expert  upon  land  Talues  to  roritr 
conclusions  already  reached  by  such  [lartition- 
er.— Id. 

Where  heirs  of  an  estate  agreed  to  parti- 
tion by  disinterested  partitioners,  the  mere  f&ct 
that  one  of  tbe  partitioners  was  a  guest  ot  oae 
of  the  heirs,  while  requiring  strict  scrutiny,  did 
not  necessarily  vitiate  the  partition  made. — Id- 

Where  partition  agreement  recited  that  award 
made  should  be  binding  upon  all  parties,  a 
decree  of  specific  performance  thereof  could  not 
be  disturbed  in  absrace  of  iriiowing  tbu  parti- 
tion was  unfairly  made,  or  that  partitioners 
were  guilty  of  frand.— Id. 

XL.  ACTIONS  FOB  PABTITION. 
(A)  Rlfflit  ot  Action  and  Defenaes, 

^17(2}  (CaLApp.)  In  a  suit  to  partition  land, 
where  claims  of  the  parties  wno  adverse,  TOurt 
has  jurisdictifHi  to  determine  title.— Kuns  t. 
Dias,  168  P.  1062. 

4^27  (Kan.)  The  pendency  o(  administration 
proceedings  in  probate  court  does  not  necessarilr 
bar  suit  fOr  partition  in  district  court. — Mackey 
V.  Mackey.  163  P.  465. 

(B)  Proeeedlnsa  and  Rell«<. 

4s>55(2)  (Kan.)  In  action  for  partiticm  irf  land 
in  this  state,  amended  petition  making  stranger 
to  title  a  party,  and  alleging  that  he  claimed 
title  to  and  wnmgfuUy  excluded  plaintiff  from 
possession  of  plaintiff's  land  in  another  state, 
was  demurrable  as  stating  no  cause  against 
new  defendant. — Caldwell  v.  Newton,  168  P. 
163. 

«»62  (Cal.App.)  Where  purchaser  of  alleged 
Interest  of  a  infe  in  land  conveyed  to  hosband 
and  wife,  sought  partition  and  husband  Intro* 
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daced  wiU'B  declaration  of  homestead,  purdiaa- 
er  held  entitled,  tboagh  tiie  dddaratlon  was  not 

mentioned  in  the  pleading,  to  show  its  invalid- 
ity, lor  sticb  declaration  if  valid  would  defeat 
purchaser's  title,  husband  not  having  joined 
in  wife's  CDnverance.— Kuns  t.  Dlas,  U8  P. 
1052.  • 
^=»8i  (Kan.)  In  action  to  partition  the  equita- 
ble interests  of  a  deceased  wife,  Intestate,  etc., 
there  were  not  snfficieut  personal  assets  to  satis- 
fy probate  claims  against  the  estate,  such  daims, 
when  adjudicated,  ^lould  be  considered  in  im- 
dcr^^  final  judgment— Mackey  t.  Mackey,  163 

^»86  (Elan.)  Where  it  is  established  in  parti- 
tion that  one  cotenant  excluded  her  cotenant 
from  possession,  the  fair  rental  of  the  property 
may  be  charged  against  the  usurping  cotenant 
in  the  incidental  accounting. — Haekey  v.  Mack- 
ey, 163  P.  465. 

^=>89  (Kan.)  Where  claims  against  ^sonal  es- 
tate in  probate  court  have  been  adjudicated,  they 
may  be  considered  in  an  incidental  accountmg  In 
partition  suit— Mackey  v.  Mackey,  163  P.  460. 

PARTNERSHIP. 

See  Judgment,  4=»700;   Mines  and  Minerals, 

I.  THE  RELATION. 
(A)  Cr«»tlon  and  RenalaiteH. 
«»20  (Utah)  A  sale  U  business  and  stock  of 
merchandise  B.  to  R  and  K,,  who  intended 
to  Incorporate  for  their  own  benefit,  bnt  failed, - 
and  an  agreement  to  take  shares  of  stock  as 
part  payment,  does  not  make  B.  a  partner  aa  to 
R.  and  K.— Boberta  v.  Bertram,  163  P.  787. 

«=34S  <Cal.App.)  To  establish  partnwsbip  of 
defendants  in  an  action  for  services,  letters  from 
one  to  another  of  defendants  and  their  actions 
in  any  r^azd  connected  with  the  affairs  of  die 
Miterprise  are  admissible;— Callahan  r.  Dana- 
iger,  163  P.  66. 

«=>5S  {CaLApp.)  Evidence  in  a  suit  for  serv- 
ices held  to  sustain  a  finding  that  defendants 
were  partners.— Callahan  t.  Danxiger,  103  P. 
6S. 

m.  MUTUAIi  RIOHT8,  DUTIES,  AKD 
XJABIXJTTES  OF  PARTNEBS. 
(O)  Aetlon*  Betw««K  Partners. 

^121  (Wash.)  Evidence  held  insufficient  to 
sustain  Judgment  in  favor  of  oae  partner  for 
loss  of  future  profits.— Andreopnlos  t.  Peres* 

teredes,  163  P.  770. 

«=3l22'/2  (Wash.)  A  partner  whom  the  other 
partners  attempt  to  oust  from  the  concern  is 
entitled  to  damans  to  the  amount  of  expendi* 
tures  made  ^  him.— Andreopnlos  v.  Perestare- 
des,  163  P.  770. 

PART  PAYMENT. 

See  limitatiwi  of  Actions,  «s»16fr-168. 

PASSENGERS.. 

See  Carriers,  <8=»320-S43. 

PAYMENT. 

See  Adverse  Possession,  4=»94:  Banks  and 
Banking,  «8=>80;  Bills  and  Notes,  «s»430: 
Chattel  Mortgages,  «=3»235%t  Ccmpromise 
and  Settlement;  Oorpontions,  4=»88;  Vtvir 
deuce,  «=33.%5 ;  Insnrance,  «=>598,  601 ;  Judg- 
ment, <S=>875;  Limitation  of  ActiiHts, 
160-163;  Mortgages,  «9>318,  310;  Principal 
and  Agent,  4=3106;  Subrogati(m;  Tender; 
VcndOT  and  Purchaser,  4be»172. 

Xn.  OPERATION  AND.  EFFECT. 

«=B>62  (Gal.)  Full  performance  of  obligation  by 
any  me  for  principal  with  Ua  assent,  If  aoeept- 
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ed  by  creditor,  e^tDjndihea  abllgation^^>)dds 
T.  Spring,  163  P.  851. 

PENDENCY  OF  ACTION. 

See  .^wtment  and  BevivaL 

PERJURY. 

See  Indictment  and  Inftmnation,  4=s>lB9. 

I.  OFFBNSE8  AND  BESPOHSIBIIJTT 
XHEREFOR. 

^9(1)  (Kan.)  A  de  facto  title  to  the  office  of 
justice  of  the  (leace  is  sufficient  to  authorise  the 
administration  of  the  oath  upon  which  perjury 
is  assigned.— State  t.  Thorahill,  163  P.  145. 
«=3ll(l)  (Okl.O.App.)  To  C(m8titute  per- 
ju^  under  the  common  law  or  -Rev.  laws  lUO, 
i  2211,  the  false  testimony  must  be  material  to 
some  issue  in  controversy,  and  hence,  where 
there  is  no  issue  in  controversy,  a  false  state- 
ment under  oath  cannot  be  basis  of  charge  of 
perjury.— Hufflne  v.  State,  168  P.  557. 
«=>I2  (OkLCr.App.)  Witness,  sworn  to  tell 
the  truth  and  the  whole  truth,  violates  his  oath 
if  tie  knowing,  willfully,  and  corruptly  con- 
ceals any  part  of  the  trutih  material  to  the 
issue  on  which  be  is  gnestioned,  as  a  half  truth 
constitutes  perjury.— Flowers  v.  State,  168  P. 
558. 

n.  PROSECUTION  AND  PTTNIBHHENT. 

4=»32(5)  (Kan.)  It  is  not  necessary  to  prove 
that  defendant  held  -  up  his  right  hand  whoi 
sworn  aa  a  witness,  wbere  the  proof  shows  that 
&e  justice  administered  an  oath  in  form  pte> 
scribed  by  Code  Civ.  Proc.  8  845  {Gea.  Rt  lfiO&, 
S  5»40).— State  v.  Thomhill,  163  P.  145. 
^»32(7)  (OkLCr.App.)  In  prosecution  for  p«- 
ury,  where  transcript  of  defendant's  testimony 
D  case  on  which  charge  was  based  showed  no 
interruptions  in  part  of  testimony  material  to 
and  upon  which  charge  was  based,  It  was  im- 
materiaJ  that  he  was  not  allowed  to  fully  an- 
swer questions  foreign  to  matter  on  which 
charge  was  based.— Teague  v.  State,  163  P.  964. 
«^33(1)  (Okl.Cr.App.)  In  prosecution  for 
perjury  based  on  the  testimony  of  defendant 
deputy  sheriff's  testimony  before  grand  jury, 
held  that  a  defendant's-  own  eirtd«ice  was  tan- 
tamount to  a  plot  of  goll^.— Elowen  t.  State, 
168  P.  658. 

PERSONAL  INJURIES. 

See  Carriers,  «=3>320;  Master  and  S^ant. 
«^88-293;  Negligraice;  BaUroads,  «=>274. 
832-352,  366-400. 

PHYSICIANS  AND  SURGEONS. 

«s>l2  (Or.)  Ajiy  transaction  betweu  a  physi- 
cian and  patient  inoring  to  the  advantage  of  the 
former  will  be  carefully  scrutinised. — Ulbrand  r. 
Bennett,  163  P.  445. 

A  physician  1»  not  a  tnardian  for  his  patient, 
and  If  he  merely  had  knowledge  of  the  action 
of  a  third  person  against  whom  the  patiait  se^ 
relief  without  participating  in  sucn  action,  he 
is  not  liable  equally  with  such  third  peraiuu— U. 

PICKETS. 

See  Injunction,  ^lOL 

PLEA. 

See  Criminal  Law,  «s»273,  274. 

PLEADING. 

See  Abatement  and  Berlval,  4=s»17;  Intei^ 
pleader. 

For  pleadings  in  lyirticular  actions  or  proceed- 
ings, see  also  the  various  specific  togricsL 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  'Error. 
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X.  FOBX  AMP  jjJLLBOATIOllg  IH 
OBWBBAIi. 


(Or.)  The  provision  of  L.  O.  L.  (  799, 
BObd.  S3,  that  a  thing  once  proved  to  exist  is 
presamea  to  continue  as  long  as  is  usual  with 
things  of  that  nature,  establishes  a  rule  of  evi- 
dence, and  not  of  pleading,  and  such  presumi^ 
tlon  cannot  Dsorp  ^ce  of  aTonnent.— Sargent 
V.  Waterbory.  1€8  P.  41(k 

«=3>8(16)  (Cal.)  In  petition  to  revoke  probate  of 
will,  mere  averment  that  will  was  induced  hy 
fraud  or  undue  influence  is  a  statemeat  of  a 
legal  condnsloa  and  of  no  avall^In  >e  Stod- 
dart's  EsUte.  163  P.  1010. 

•soSCil)  (Mont)  Complaint  for  negligence  must 
state  ftuits,  and  a  legal  eondnslon,  as  that  de- 
fendant impliedly  invited  deceased.  Is  insuffi- 
cient.—Foaselman  V.  Yellowstcoie  Vuley  Land  & 
Irrigation  Co.,  163  P.  478.' 

«=>34<1)  (OIeI.)  Under  Bev.  Laws  1910,  f  4766. 
averments  of  pleadings  must  be  so  construed 
that  substantia  justice  ma;  be  done  between  the 
parties,  though  essential  averments  lacking  In  a 
pleading  need  not  be  construed  into  it,  or  a 
necessary  averment  be  supplied,  unless  it  must 
necessarily  be  inferred  from  other  pleadings.— 
Weatherly  v.  Sawyer,  163  P.  717. 

m.  PTEA  OR  AlfSWER,  OROSS-OOM- 
PI.AIMT.  AltP  AFFIDAVIT 
OF  DXFBH  SE. 

(B)  DUataiT  «■«  Matter  la  Ateta- 

meati 

«39|06a)  (Or.)  The  sole  obfeet  of  a  plea  In 
abatement  u  to  protect  defendant  froin  another 
suit  brought  by  some  person  who  might  be  the 
real  party  in  interest.— dlarinda  Trust  &  Sav- 
ings Bank  v.  Doty,  163  P.  418. 

«:s»l06(2)  (Cal.)  Plea  of  another  action  pend- 
ing Is  dilatory  In  its  nature,  and  is  not  favored. 
-Oonner  t.  Bank  of  Bakerefidd,  163  P.  353. 

(Gal.)  Defense  of  another  action  pend- 
ing does  not  authorise  a  judgment  on  merits,  bnt 
only  relief  to  which  defendant  is  entitled  upon 
establishing  such  defense  is  a  judgment  that  ae- 
tkm  abate.— Comer  t.  Bank  <tf  BaksraSeld,  168 
P.  353. 


(C)  Tm 


les  or  Denials  aaA  A<UBluloas> 

^=3(22  (Cal.)  Where  it  was  not  a  matter  pre- 
sumably within  .defendant's  biowledge  whether 
plaintiff  was  the  assignee  of  the  defendant's  con- 
sigiMjr,  defendant's  denial  of  the  assignment  on 
information  or  belief  is  sufficient  to  raise  the 
Issue.— Cass  V.  Bochester,  163  P.  212. 

4ss>l27(l)  (Cal.)  In  action  by  assignee  of  con- 
signor of  automobile  for  its  return  and  for  dam- 
ages, where  defendant  on  information  and  be- 
lief denied  assignment,  clause  in  his  answer, 
"that  the  plaintifTs  assignors  are  indebted  to 
the  defendant"  in  a  sum  certain,  cannot  be  con- 
strued into  an  ndmiBsion  that  assienment  was 
in  fact  made.— Cass  v.  Bochester,  163  P.  212. 

«=»I29(2)  (Kan.)  Where  petition  alleged  sale  of 
gofids  to  defendants  aa  partners,  one  defendant's 
denial  under  oatfa  that  she  owed  plaiotilf  any- 
thing, and  of  existence  of  partnCrsDip,  admitted 
correctness  of  account  but  not  her  indebtedness 
thereon,  and  to  recover,  plaintiff  was  required 
to  show  either  a  personal  or  partnershjp  liabil- 
ity.—Watson,  Durand,  Easper  Grocery  Co.  v. 
Scheets,  163  P.  168. 

XV.  REPXJOATIOn  OR  REPLT  AND 
SUB8EQUBKT  P£BADXROS. 

«»I76  (Or.)  The  original  reply  to  defendant's 
answer  in  abatement,  which  reply  denied  every 
"material"  all^ation  of  the  plea  Id  abatement 
was  insufficient  to  raise  an  iasne.— CHariuda 
Trust  A  Savings  Bank  t.  Doty,  168  P.  4ia 


V.  DEBIURRER  OR  EXOEPTIOK. 

«=s>193(l)  (Kan.)  Thoagh  petition  in  action  to 
recover  on  contractor's  surety  bond,  which  plain- 
ly alleged  that  a  stated  balance  was  due,  con- 
tained obvious  clerical  error  as  to  amount  al- 
ready paid,  whereby  it  might  be  asserted  that 
no  balance  was  due,  it  is  not  subject  to  de- 
murrer.—Sheahaa  V.  United  States  l^delily  & 
Guaranty  Co.,  163  P.  172. 

®=>I93(5)  (Cal.App.)  In  action  under  contract 
of  employment  for  compensation,  if  complaint 
was  insufficient  in  failing  to  show  dates  and  oc- 
casions ou  which  plaintiff  advanced  money  to  his 
employer,  such  defect  was  a  matter  to  be  cured 
by  bill  of  particnlars,  and  was  not  subject  for 
demurrer.— Kinkada  Champion  Horaehoe  Co., 
163  P.  228. 

«^204<1)  (Okl.)  Where  a  pleading  states  any 
facts  upon  which  the  pleader  is  entitled  to  any 
relief  under  the  law.  a  general  donurrer  should 
not  be  sustained.— BiBbop-Babcocik-Becker  Co. 

V.  Estes  Drug  Co.,  163  P.  276, 

VI.  AUEMDED  AKD  SUPPLEMElftAl 
FIiEADnf  OS  AKD  REPLEADER, 

^236(3)  (CaLApp.)  It  is  not  an  abuse  of  tiie 
trial  court's  discretion  to  refuse  leave  to  defend- 
ants to  amend  their  answer  three  years  after  it 
had  been  filed  and  during  tiie  ttial  to  allege  the 
Incapacity  of  plaintiffs  to  sne  because  of^  their 
failure  to  comply  with  Civ.  Code,  H  2466,  2467. 
^aff  V.  Ottinger.  163  P.  230. 
«s>236(S)  (Or.)  Tbero  waa  no  abuse  of  discre- 
tion in  allowing  an  amendment  to  complaint 
during  trlal^here  it  did  not  change  the  cause 
of  action.— Wuchter  v.  Fitzgerald,  163  P.  819. 
^236(3)  (Okl.)  The  ijfrauting  or  refusing  per- 
mission to  amend  pleadings  during  trial  is  m  the 
sound  discretion  of  the  trial  court— Maston  T. 
Glen  Lumber  Co.,  163  P.  128. 
4=»236(5)  (Ca].App.)  Id  action  on  a  note,  where 
evidence  showed  facts  excusing  service  of  no- 
tice of  dishonor  upon  defendant  indorser,  it  was 
no  abuse  of  discretion  for  court  to  allow  plain- 
tiff at  trial  to  amend  his  complaint,  which  orig- 
inally alleged  service  of  notice  of  dishcmor,  so  as 
to  allege  facts  showing  excuse.- Seely  v. 
Stolts's,  Inc.,  163  P.  681. 

«s>237(6)  (Utah)  Under  Comp,  Laws  1907.  | 
3001,  and  in  view  of  section  2918,  held,  that  the 
court  in  an  action  on  a  judgment  should  have 
permitted  the  complaint-  to  be  amended  so  as 
to  conform  to  the  proof  and  show  that  the  judg- 
ment waa  against  defendant  and  another,  instead 
^  dtfendant  alone.— Dobbs  t.  Beet,  168 

4=^243  (Idaho)  Under  general  rule  that  amend- 
ments to  pleadings  should  be  permitted  in  fur- 
therance of  justice,  amendment  to  a  complaint 
will  not  be  permitted,  where  the  oomplaint,  even 
if  so  amended,  would  not  state  a  cause  of  actlcn. 
—Davis  V.  State.  168  P.  373. 
«=s»258(2)  (Colo.)  In  a  suit  seeking  perform- 
ance of  a  contract  with  a  ditch  company  to 
furnish  water,  where  defendants  had  informa- 
tion sought  to  be  set  up  in  an  amended  an- 
swer filed  seven  years  after  filing  of  answer, 
amendment  will  not  be  allowed.--Con80lidated 
Juchem  EHtch  &  Reservoir  Co.  v.  Old,  163  P. 
78. 

«=>269  (Or.)  Where  reply  to  plea  in  abatement 
was  insufficient  tp  raise  issue  because  It  only 
professed  to  deny  material  allegations  of  an- 
swer, court  had  authority,  under  L.  O.  L.  ff.100, 
lOL  102,  to  allow  ameni^ent.— Glarinda  Trust 
A  SaTinga  Bank  t.  Doty,  168  P.  41& 

Vn.  SIOMATURE  AHD  VERIROA- 

TIOH. 

*=»29l(4)  (Kan.)  Under  Code  Civ.  Proc  1 
110  (Gen.  St.  1909,  {  5703),  the  omission  to 
verify  the  denial  of  a  atatement  in  a  petition 
that  owner  of  mortgaged  re^ty  had  conv^red 
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it  to  defendant  by  deed  whereby  grantee  assum- 
ed incumbrance  was  equivalent  to  an  admission 
that  such  dud  waa  necuted.— AicAndrew  t. 
Sowdl,  168  P.  653. 

IX.  BIZ.X.  OF  PABTIOPIABB  AMD 
OOPT  OF  AOOOtniT. 

4=>3I7(6)  (CaLApp.)  In  action  under  contract 
of  employment  for  compensation,  if  complaint 
was  insufficient  in  tailing  to  show  dates  and  oc- 
casions on  which  plainnB  advanced  money  to 
his  employer,  such  defect  was  a  matter  to  be 
cured  by  bill  of  particulars,  and  was  not  sub- 
ject for  demurrer.— Kinkade  V.  Champion  Horse- 
shoe Co.,  163  P.  228. 

XI,  MOTXOirS. 

«»345(1)  (Cal.)  Judgment  on  the  pleadings 
cannot  be  given  in  favor  of  plaintiff,  where  the 
answer  puts  in  issue  a  material  allegation  o' 
the  complaint  or  sets  up  affirmative  matter  con- 
stituting a  defense.— Cass  v.  Rochester,  163  P- 
212. 

«»345(2)  (Cal.)  A  defendant  has  the  right  to 
plead  inconsistent  defenses,  and,  it  one  of  them 
denies  material  allegations  of  the  complaint, 
judgment  cannot  be  rendered  on  the  pleading 
even  though  the  matter  thus  denied  may  be  ad- 
mitted in  another  defense.— Cass  v.  Rochester, 
163  P.  212. 

«=S3353  (OaLApp.)  Answer  filed  late  is  irregu- 
larity, not  lUxKriiute  nullity,  and  where  defend- 
ant filed  answer,  served  in  time,  but  one  day 
late,  plaintiff  was  not,  as  matter  of.strict  right, 
entitled  to  have  answer  stricken  from  files.— 
Bank  of  Haywards  v.  Kenyon,  163  P.  869. 
4s>364(2)  (Kan.)  In  action  for  partition  of 
land  in  this  state,  where  amended  petition  made 
stranger  to  title  a  party,  alleging  tnat  he  claim- 
ed title  to  plainti^B  land  in  another  state  and 
wrongfully  excluded  plaintiff  from  possession, 
motion  by  another  d«endant  claiming  interest 
in  Eaoaas  lands  to  strike  averments  as  to  new 
defendant,  etc.,  waa  properly  sustained.— Cald- 
well T.  Newton,  163  P.  163. 
«:=»369(1)  (Kan.)  Where  a  petition  states  one 
cause  of  action  and  the  evidence  tends  to  es- 
tablish that  cause  of  action,  it  i«  not  error  to 
refuse  to  require  the  platn-dff  to  make  any  elec- 
tion between  different  phases  of  the  evidence. — 
Harris  v.  Morrison,  163  P.  1062. 
«»369(6)  (Or.)  In  action  against  a  carrier  by 
water  for  loss  of  goods,  refusal  to  require  de- 
(oidant's  election  between  defenses  that  damage 
was  caused  by  negligence  of  colliding  dredge  and 
hy  dangers  of  navigation,  etc.,  is  not  erroneous, 
where  motion  was  made  after  jury  had  been 
impaneled.— Roseowald  v.  Oregon  City  Trausp. 
Co..  163  P.  831. 

XH.  Z881TEB,  FBOOF.  AXD  TABIAHOE. 

^»382(1)  (Utah)  Where  complaint  states  cause 
oC  action  on  promise  to  pay  for  release  of  cer- 
-  tain  sheep  and  delivery  of  outfit  for  supplies, 
defendant  cannot  prove  under  general  denial 
that  plaintiff  leased  dieep  from  incompetent 
Indian  ward  of  the  United  States  and  that  de- 
fendant took  possession  of  sheep  as  sub-agent. 
— Murdock  v.  Farrell,  163  P.  1102- 

Xm.  DEFECTS  AHD  OBJECTIOM8, 
WAIVEB.  AMD  AIDER  BY  VER- 
DICT OR  JITDOMEMT. 

d=»406(3)  (Or.)  In  absence  of  general  d«nurrer 
to  MHDplaint,  it  Is  to  be  liberally  construed  par- 
ticularly after  verdict.- Wuchter  t.  Fitzgerald, 
163  P.  819. 

4=M22  (Or.)  Where  there  is  no  motion  to  strike 
out  a  pleading,  as  required  by  L.  O.  L.  S  106, 
providmg  that  any  pleading  not  duly  verified 
may  be  stricken  on  motion,  any  defect  in  the 
verification  of  the  pleading  is  waived.— Clarinda 
Trust  &  Savings  Bank  v.  Doty,  103  P.  418. 
«=»428(1)  (Okl.)  Where  sufficiency  of  petition 
is  challBnged  by  ohjectim  to  inttodnetion  of  eri- 


dence  thereunder,  kuSi  objection,  not  bdng  fa- 
vored by  courts,  should  be  overruled,  unless 
there  is  total  failure  to  allege  some  matters  es- 
sential to  the  relief  sought,  and  should  seldom 
be  sustained  when  allegations  are  simply  incom- 

ilete,  indefinite,  or  conclualona  of  law^Fint 

fat.  Bank  v.  Harkey,  163  P.  273. 

«»428(4)  (Mont.)  Where  a  compJaint  fails  to 
state  a  cause  of  action,  an  objection  to  the  in- 
troduction of  evidence  against  defendant  should 
be  sustained.- Ferrat  v.  Adamson,  163  P.  112. 

«=9428(5)  (Mont)  Where  defect  in  complaint 
was  pointed  oat  1^  objection  to  evidence,  and 
amendment  did  not  cure  defect,  it  was  not  neces- 
sary to  repeat  objection  every  time  evidraca 
was  offered  in  order  to  have  it  reviewed. — ^Fe^ 
rat  T.  Adamson,  163  P.  112. 

PLEDGES. 

See  Billa  and  Motei,  «e9460;  GwporatioiH. 

(8=123. 

POLICE. 

See  Municipal  Corporations,  <8=>185. 


POLICE  POWER. 

See  Constitutional  Law.  «=»81;  Monldpal  Cor- 
porations, «=>58»-648. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Electiona 

POSSESSION. 

See  Adrerae  Possesion. 

POWERS. 

Sea  Tnwts,  •=»ldl. 

PRACTICE. 

For  practice  in  particular  acdtnu  and  proceed- 
ings, see  the  variona  specific  topics. 

PREFERENCES. 

Sea  Bankruptcy,  ^166^  19& 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions; 
Waters  and  Water  Courses,  <^146, 162. 

PRESENTATION. 

See  Executors  and  Adminlstraton,  «»281-23& 

PRESUMPTIONS. 

See  Appeal  and  Error,  «=>907-fl34;  Criminal 
Law,  «=>1144 ;  EJvidence,  «=>67-83. 

PRINCIPAL  AND  ACCESSORY. 

See  Homidde,  «=3»80. 

PRINCIPAL  AND  AGENT. 

See  Attorn^  and  <Sient;  Brokers;  Evidencek 
«s>243;  Facton;  Jury,  ^»14. 

I.  THE  REI^TIOM. 
(A)  Crentton  and  BxUtenee. 
(Ariz.)  Relation  of  principal  and  agent 
exists  by  contract,  express  or  implied,  and  any 
agreement  that  authorises  or  re9uireB  an  agent 
to  do  an  illegal  act,  or  tends  to  induce  the  con^ 
miarion  thereof,  la  void.— Mo  Xaen  t.  BWm,  163 
P.  185. 
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^22(2)  (Ob1.App.>  Wb«re.  in  an  action  against 
a  principal,  the  agency  has  been  estaUlBhed  by 
sofflcient  evidence  outside  o£  the  agent's  dec- 
larations, his  declarations  made  within  the 
scope  of  hifl  authorily  are  then  adnuBsible. — 
PftfE  T.  Ottiiwer,  163  P.  230. 
4cs>33<l)  (Kan.)  In  an  action  for  rent,  evidence 
as  to  authority  of  one  holdine  himself  out  as 
agent  for  defendant  lessee,  held  to  sustain  his 
agency.— Steinman  t.  John  Hall  Tailoxing  Oo., 
163  P.  452. 

IL  MUTUAL  BIQHTS.  DUTIEa,  AND 
T.TABTT.TTIES. 

(A)  BxeOBtl«n  of  Avemer* 

«=>«7  (Oolo.)  Under  Iter.  St  1908,  }  8162,  a 
principal  is  entitled  to  Interest  on  money  given 
oer  agent  to  loan  which  be  converted  to  bis 
own  use.— Boyle  v.  Po<»,  168  P.  967. 
4sa75  (Utah)  Where  an  agent  has  deceived  his 
principal  in  a  transaction  made  for  him  with 
a  third  person,  the  principal  need  not  disaffirm 
the  whote  transactioa  to  bold  agent  liable:  the 
doctrine  that  one  cannot  retain  what  is  bene- 
ficial and  reject  the  rest  not  being  applicable. 
— McComick  &  Co.,  Bankers,  v.  Nations!  Cop- 
per Bank  of  Salt  lAke  Clt7t  108  P-  1097. 

(B)  Coflsvanaaitom  mmM  JAmm  ot  Ascat. 

«=98t(4)  (Cal.App.)  Where  a  letter  from  tbe 
employer  to  the  servant  stated  that  the  «nploy- 
er  wooU  pay  tbe  cost  of  shipment  of  the  serv- 
ant*! furaitare  and  of  his  wife's  fare,  the 
amoont  of  such  items  was  allowable.— Klnkade 
T.  Champion  Horsesboe  Co.,  163  P.  228. 
«i=>89(5)  (OBl.App.)  Complaint  of  assignee  of 
servant  alleging  that  assignor  engaged  in  sale 
nt  foods  for  dcieiiduit  and  folly  and  fairly  pw 
formed  all  oooditions  of  agreonent  on  bis  i>art 
to  be  performed  sufficiently  alleged  mrformance 
of  services  under  the  contract— Kinkade  v. 
Champion  Horseshoe  Co.,  163  P.  228. 
«s»89<8)  <Cal.App.)  Bridence  held  insuffident  to 
riiow  modification  of  original  contract  of  em" 
ployment  so  as  to  provide  for  compensation 
only  if  the  employer  did  business  profitably.— 
Kinkade  v.  Chaiapioo  Horseshoe  Co.,  163  P. 
228. 

m.  BICHTS  AlTD  IXABIMTIM  At  TO 
THIRD  FEBSOlfS. 
(A)  Powers  of  Avent. 

^s»l05(10)  (Or.)  The  receipt  of  money  by  one 
to  the  use  of  another  doee  not  of  itself  empower 
tbe  former  to  api^  the  money  on  a  debt  due 
him  trom  the  latter.— tjlbrand  v.  Bennett.  163 
P.  44&. 

«s>lll(3)  (Or.)  Power  of  attorney  "to  settle 
my  claim  for  damages  against  "certain  persons 
does  not  authorise  agent  to  disburse  money  for 
principal,  and,  if  he  does  so,  the  principal  can 
recover  as  for  money  had  and  received. — Ul- 
brand  t.  BenneH,  163  P.  445. 

1 1(4}  (Kan.)  Oral  negotiations  between  buy- 
er of  frcut,  acc^ed  and  paid  for  after  inspec- 
tion, and  seller's  agent,  who  merely  promised  to 
submit  buyer's  claim  of  loss  to  seller,  held  to 
contain  no  agreement  on  aeent's  part  for  an  al- 
lowance on  account  of  spoiled  frnit.- Harper  v. 
Earl  Fruit  Co.,  163  P.  808. 
«=>I23(8)  (CaLApp.)  In  an  action  for  an  arch- 
itect's fees,  evidence  aside  from  the  declarations 
of  the  agent  held  sufficient  to  sbow  Uii^  the 
person  who  contracted  for  plaintiffs'  services  on 
behalf  of  defendants  was  defendants'  ag«it  hav- 
ing authority  to  make  such  a  contract — PaS  t. 
Ottinger,  163  P.  23a 

«S3|26(3)  (Wash.)  Written  aathority  to  an 
agent  to  indorse  name  of  principal  on  paper 
payable  to  principal  does  not  authorize  him 
to  bind  the  principtfl  by  isdorsement  of  a  note 
payatde  to  uie  agent— National  Oty  Bank  <rf 
Seattle  v.  Oorhans  Bngineering  Co.,  168  P.  6. 


(O  IIaan<borls*d  aM«  Wrraafnl  Aeta. 

^148(4)  (Wash.)  The  rtile  tbat  where  one  of 
two  innocmt  patties  must  suffer  that  one  must 
bear  the  burden  who  placed  an  agent  in  posi- 
tion to  do  wrong  does  not  ai^ly,  where  the 
third  party  had  full  information  as  to  written 
authority  of  agent.— National  City  Bank  of 
Seattle  v.  Oorham  Engineering  Co.,  163  P.  6. 
«=»I59(1)  (Kan.)  Where  defendant's  agent  to 
receive  funds,  uvine  no  agreement  respecting 
compeusatltm,  gave  piaintifr  who  was  tus  wife, 
¥2,000  of  the  funds  in  payment  of  bis  personal 
debt  to  her,  which  amount  .plaintiff,  cognizant 
of  all  the  facts,  claimed  the  agent  had  paid  Mmr- 
self  for  services,  defendant  who  on  knowledge 
thereof  demanded  credit  therefor,  was  entltied 
thereto  in  plaintiff's  action  on  a  not«.— Glrardy 
V.  Girardy,  163  P.  166. 

«=>I6I^)  (Or.)  Contractor  tor  highway  woA 
with  county,  and  surety  on  bond  could  not  ob- 
tain and  retain  release  from  employis  of  sub- 
contractor, and  insist  upon  benefits  therefrom, 
at  game  time  repudiating  acts  and  authority  ox 
agAts  in  obtaining  release.— Columbia  County 
V.  Consolidated  Contract  Co.,  163  P.  438. 
<S=s>l6](&)  (Or.)  Where  plaintiff  set  up  a  power 
of  attorney  to  settle  bis  claim  and  alleged  that 
tbe  agent  bad  exceeded  the  power,  it  was  valid 
In  so  far  as  its  terms  went,  and  the  plaintiff 
could  not  repudiate  it  and  at  the  same  time 
claim  tba  moneys  received  by  ^defendant  un- 
der it— nibrand  t.  Bennett,  168  F.  445. 

(D)  Ratifleatlott. 

«=»I70(3)  (Wash.)  Wbwe  plaintiff  tor  sctfne 
time  delayed  in  repudiating  defendant's  version 
of  agreement  made  with  its  agent  acquiescing  In 
stat^ent  as  set  forth  In  defendant's  letter,  such 
acts  amounted  to  ratification  of  alleged  agree- 
ment, notwithstanding  agent's  want  of  author- 
ity.—Wm.  H.  Baker,  Syracuse,  Inc.,  v.  Seattle 
&  Puget  Sound  Packing  Co.,  163  P.  17. 
«B»t75(l)  (Wash.)  Where  plaintiff  acquiesced 
in  defendant's  statement  of  agreement  made 
with  plaintifrs  agent  and  acted  thereon,  such 
acquiescence  was  not  a  compromise  eettlemeot 
applicable  only  to  matter  as  to  which  plain- 
tiff acted,  but  was  complete  ratification  of 
agreement — Wm.  H.  Baker,  Syracuse,  Inc.,  v. 
Seattle  ft  Puget  Sound  Paekuig  Co.,  163  P. 
17. 

(Wn  Aettoaa. 

«»I83(1)  (Cal.App.)  Under  Code  Civ.  Proa  1 
869,  providing  express  trustees  may  sue  witiiout 
joining  the  beneficiary  and  making  a  person  in 
whose  name  a  contract  la  made  for  another's 
benefit  an  express  trustee,  an  agent  oC  a  bank 
may  foreclose  a  mortgage  taken  m  his  name  for 
the  bank's  beDefit— Lauer  t.  WUliams,  163  P. 
687. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  ®=3l233;  Attachment, 
«=^337 ;  Bail;  Bonds;  Indemnity ;  Insnr- 
ance,  4»10;  Subrogation. 

X.  CBBATIOH  AND  EXISTEKCE  OF 
REI.ATXON. 

(B)  Saretr  Compnatas. 

«s>52  (Wash.)  Giving  of  a  stay  bond  Is,  In 
legal  effect,  a  payment  pro  tempore  within 
meaning  of  Rem.  Code  1015,  §  6059—196,  pro- 
viding Uiat  surety  company  lauing  to  pay  judg- 
meut  in  30  days  shall  forfeit  right  to  do  busi- 
ness.—American  Surety  Co,  of  New  ITork  v. 
Fishback,  163  P.  488. 

H.  NATURE  AND  EXTENT  OF  XJA- 
BIUTT  OF  SURETY. 

4=3>59  (Colo.)  "Hie  building  contract  and  bond 
wMcb  measure  t^e  liability  of  a  compensated 
surety,  if  clear  and  unambiguous,  must  be  en- 
forced according  fo  tbdr  plain  meanibg  and 
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intention.— United  States  Elddity  ft  Onaranty 
Co.  T.  Citizens'  Bidlding  ft  Improremait  Go^ 
163  P.  281. 

m.  DISOKA&OE  OF  SUBETT. 

«s»ll7  (Colo.)  The  snre^  on  a  bnUding  con- 
trsctor'B  bond  is  disdiarged  from  liabllitr  (or 
amounts  paid  by  the  owner  above  tlie  contract 
price  for  labor  and  materials  by  the  owner's 
payment  of  the  entire  contract  price  prior  to 
the  completion  of  the  buildidg,  without  reqnir- 
ing  receipts  for  labor  and  materials,  as  requir- 
ed by  the  contract.— United  States  Fidelity  ft 
Guaranty  Co.  v.  Citizens'  Building  ft  Improve- 
ment Co.,  163  P.  281. 

V.  BIOHT8  AND  BEMEDIEl  OF 

SURETY. 
(O)  A«  to  Coaarety. 

<t=»I94(l)  (Colo.)  The  doctrine  of  contributioR 
between  sureties  rests  on  principles  of  equity, 
and  will  be  applied  only  when  it  accords  with 
justice.— MUner  r.  Bekridge,  163  P.  IIIS. 
4='IB4(2)  (Colo.)  In  action  by  cosurety,  who 

Eaid  note,  for  contribution,  hwd  that,  be  hav- 
ig  induced  defendant  to  sign  could  not  hold 
him  to  have  knowledge  of  mustatement  in  note 
as  to  security,  and  having  parted  wiUi  se- 
curity, could  not  claim  conmbution.— Mllner 
Eskridge,  163  P.  1115. 

A  surrender  of  security  by  a  surety,  without 
consent  of  cosureties,  is  a  fraud  on  tnem.— Id. 
«=b200(7)  (Cola)  Where  shares  of  stock  are 
put  up  as  collateral,  it  Is  presumed  they  are 
worth  the  amount  named,  and  a  cosurety  who 
pays  a  note  secured  thereoy  and  surrenders  the 
stMft  has  the  burden  of  showing  that  they  were 
ai  ft  leas  value.- Miluer  v.  Eskridge,  168  P. 
1116. 

PRIVILEGE. 

See  ConstitatioDal  Law,  «es320&. 

PROBABLE  CAUSE. 

See  Ualidont  Prosecution,  «=a>16-2^ 

PROBATE. 

See  Wills,  «=3>206. 

PROBATE  COURTS. 

See  Courts,  «8=»198~202. 

PROCESS. 

See  Appearance;  Attachment;  Execution;  Oar- 
nlsbmeat;  Injunction;  Mandamus;  Mort- 
gages, «»463,  496:  Prohibition:  Quo  War- 
ranto; Railroads,  4t=>2S;  Searcbes  and  Stf- 
snreib 

II.  SERVICE. 

(B)  Snbatttnted  Service. 

4s>70  (Or.)  Statutes  providing  for  eonstmctive 
service  of  process,  being  in  derogatitm  of  common 
law.  are  to  be  strictly  construed.— Bagley  t. 
Bloch,  163  P.  425. 

tV.  ABUSE  OF  PROCESS. 

$=5>I7I  (Or.)  In  an  action  for  a  malicious 
abuse  of  process,  it  is  not  essential  to  aver  or 
show  that  action  pursuant  to  which  process 
was  issued  has  terminated.— Lane  v.  ]3idl,  1^ 
P.  975. 

In  view  of  Ll  O.  L.  ff  213,  214,  216,  259, 
providing  tm  execution  against  person  of  a 
judgment  debtor,  a  complaint  in  action  for 
malicious  abase  of  process  alleging  imprison- 
ment on  writ  <^  executiui  witliout  stating  that 
■oti<m  on  wbidi  iudgnMnt  was  entued  was  not 
caase  of  arrest  mm  not  to  state  oitiM  (tf 
tion.— Id. 

PROFITS. 

Bee  DamaCBB,  ^t4A. 


PROHtBinOli 

See  Intoxicating  liqutm. 

I.  NATURE  AHD  OBOUHM. 

«=33(5)  (N.M.)  Prdiibitlon  against  district 
court  to  prevent  Its  unaut^Mrixed  assumption  of 
jurisdiction  in  an  election  contest  will  not  be 
denied  on  ground  that  there  is  an  adequate  ram* 
edy  by  apqpeal;  such  rem^ly  b^ug  inadequate. 
—Crist  T.  Abbott,  163  P.  1085. 

PROMISSORY  NOTES. 

See  BtllB  and  Notes. 

PROPERTY. 

See  Fish. 

«=30  (Wa^.)  While  proper  proof  of  tide  Is  1^ 
record,  title  does  not  necessarily  depend  upon 
record  proof,  and  adverse  possession  is  suffi- 
cient to  support  fee  title,  and,  wben  sustained 
by  proofs  collateral  to,  or  in  defiance  ot,  the 
record  title,  is  potent  to  overctHD*  a  reooid 
title.— Hoyt  V.  Rotbe,  163  P.  925. 

PROSTITUTION. 

See  Oommeree.  «s>8;  Orindnal  Law,  •asiTO; 

Lewdness. 

<g=9|  (Mont)  Under  Donlan  Act  (Laws  1911,  c. 
1)  {  2,  held,  that  one  who  attempted  to  entice  a 
17  year  old  eirl  to  accept  a  position  la  an  im- 
moral faotd  wbere  her  dnilea  were  to  dance,  plaj 
cards,  drink  beer,  and  entertain  men,  was  guilty 
of  enticing  for  Immoral  purposes.— State  r. 
Seed,  168  P.  477. 

4^5  (H<mt.)  In  a  proseeotion  for  an  attenpc 
to  mtiee  a  girl  to  entnr  employment  of  anotw 
for  immoral  purposes,  an  instruction  defining 
"immoral"  and  "immoral  purposes,"  hetd  insuffi- 
cient as  a  definition  of  the  words  'immoral  pnr^ 
poses,"  as  osed  in  Doolau  Act  (Laws  1911.  e. 
l)v--State  T.  Seed.  16S  P.  477. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «=>737,  764. 

PROVISIONAL  REMEDIES. 

See  Appeal  and  Error,  «s»9S4. 

PROXIMATE  CAUSE. 

See  Damages,  «=»40;  Megligenoe,  <^9a8L 

PUBLIC  BUILDINGS. 

See  Municipal  Corporatitna,  ^9648. 

PUBLIC  DEBT. 

See  Oounties,  ^166;  178. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations.  «=>347-586. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  9=388;  Tender  ud 
Purchaser,  <&=>130. 

m.  BISP08AI.  OF  I.ASD8  OP  TBB 
STATES. 

«3>I4S  (Colo.)  Und«r  Const,  art.  9,  f  10,  re- 
quiring the  state  board  of  land  commlssionaw  to 
provide  for  the  sale,  etc,  of  state  lands  as  may 
be  prescribed  by  law,  tne  board's  powers  are 
strictly  limited  by  statute. — Walpole  v.  State 
Board      Land  Com'rs,  163  P.  84S. 

Under  Rev.  St.  H  5167,  S185,  providing  the 
conveyance  of  state  lauds  shall  vest  a  title  in 
fee  or  fee  simple,  the  state  board  of  land  coss* 
miiniTWfirs  baa  no  powar  to  rassm  tin  ndneral 
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rights  In  ntieb  ctrnTeyfttwes,  ftndmch  r«aerva- 
tion  is  void. — ^Id. 

A  purcbaser'B  knowledge  that  a  mineral  reser- 
vation would  he  iocorpraated  in  his  conveyance 
from  the  state,  his  payment  of  parchaae  price 
installments  after  knowing  board  of  land  com- 
missionera  had  granted  a  mining  lease  covering 
his  property,  and  -his  application  for  such  a  lease 
do  not  estop  him  from  ocm testing  the  validity  of 
mch  mineral  reservation.— Id. 

PUBLIC  RANGE 

See  Animals,  «=>91,  100. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

«=>I7  (Wash.)  The  Public  Service  Gommisaion 
as  an  adminifitrative  and  r^ulative  body  is  not 
bound  to  acquire  its  inf<nia&tion  concerning  all 
matters  involved  entirely  from  the  evidence 
produced  befwe  it,  but  may  omsider  results 
of  its  genM^l  investigations  and  information 
Qpon  a  subject,  and  all  matters  which  affect 
matter  and  cmceming  which  it  must  deter> 
mine  &cts.— State  t.  Toblie  Service  Gommls- 
sitm  of  Washingtim.  16S  P.  1143. 

PUBUC  SERVICE  CORPORATIONS. 

See  Carriers;  Bailroads;  Street  Railroads. 

PUBLIC  TRIAL 

See  Orlminal  Law,  «*»635,  66a 

PUBLIC  USE. 

See  Bndnent  Domain,  ^»47. 

PUBUC  UTIUTIE& 

See  PnbUe  Stfvice  Oomndsslotu. 

PUBLIC  WATER  SUPPLY. 

See  Wotns  and  Water  OomBes.  «s»183^-S54. 

PUNISHMENT. 

See  OontHnpt,  «=>80. 

QUASHING. 

See  Indictment  and  Information,  ^sslST,  147. 

OUESTIONS  OF  LAW  AND  FACT. 

See  CrimfaMl  Law,  ^787,  764;  Trial.  «s»141. 

QUIETING  TITLE. 

See  Et  ecu  tors  and  Admlniatratora,  4=>129. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=»7(B)  (Or.)  A  charge  on  the  docket  of  city 
liens,  made  in  proceeding  by  the  city  council 
for  assessments,  against  property  not  subject 
thereto,  is  a  cloud  on  title,  which  may  be  re- 
moved in  suit  therefor.— Hflgenberger  v.  Town 
«f  MQwankee,  163  P.  595. 

n.  FBOCEEDINOS  AND  R£X.tEF. 

^=»32  (Cal.)  In  view  of  Code  Civ.  Proc.  564, 
subds.  1,  6,  where  plaintiff,  in  action  to  set  aside 
conveyance  and  to  quiet  title,  was  in  actual  pos- 
session, claiming  ownership,  no  receiver  could 
be  appointed.— Miller  v.  Oliver,  163  P.  355. 

In  view  of  Code  Olv.  Proc.  {  564,  subds.  1. 
6,  held  that,  where  t^aintiff  was  a  tenant  at 
sufferance  occupying  dwelling  house  on  land  oth- 
erwise in  possession  of  defendants,  defendants, 
althouph  entitled  to  an  injunction,  were  not 
entitled  to  a  reccnver.— Id. 
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«»»34ffi)  (Cal.)  In  action  to  quiet  title  under 
Code  Civ.  Proc.  6  738,  complaint  need  not  set 
forth  nature  of  defendant's  claim  to  interest  in 
the  land.-Hyatt  t.  Colldns,  163  P.  1007. 
«^35(3)  (Cal.)  Under  Code  Civ.  Proc.  |  73S, 
action  to  quiet  title  may  be  brought  by  one 
out  of  possession,  so  that  complaint  need  not 
allege  possessicm  in  plaintifi.-^Hyatt  v.  Colkins, 
163  P.  1007. 

«s»44(4)  (GaL)  Absolute  deed  to  plaintiff  In  ac- 
tion to  quiet  title  established  prima  facie  case 
as  against  defendants  claiming  from  the  same 
sonree  of  tiUe.— Kohn  v.  Parent,  163  P.  1008. 

QUO  WARRANTO. 

I.  NATUBB  AND  OBOITIfDS. 

«s>l4  (N.M.)  Under  Oonat.  arL  20,  |  2.  declar- 
ing that  every  officer,  unless  removed,  shall  hold 
until  bis  successor  has  duly  qualified,  the  word 
"removed"  contemplates  statutory  removals,  so 
that  trial  court  bad  no  power  to  oust  from  ol- 
fice,  where  no  successor  bad  qualified.— Hay- 
maker T.  State,  163  P.  248. 

n.  JURISDICTION,  PROCEEDINOS. 
AND  RELIEF. 

«3»67  (Mont)  The  title  to  the  offloe  of  eonnty 
ecHnmissIoDer  cannot  be  tried  in  qno  warranto 

to  try  title  to  the  office  of  county  assessor  un- 
der appointment  by  the  commissioners,  to  whidi 
the  commissioner  is  not  a  party.— State  v. 
Smith,  163  P.  784. 

RAILROADS. 

See  Carriers ;  Commerce,  «s»27 ;  Constitution- 
al Law,  «=>241;  Damages,  «S9106;  Amhunt 
Domain,  «s»120;  Master  and  Serrant;  Street 

Railroads. 

I.  OONTROI.  AND  REOUI^TXON  IN 
GENERAIi. 

«=»9(2)  (Mont.)  Rev.  Codes.  IS  4390,  4301.  pro- 
viding that  orders  of  Railroad  Comgiission  wiall 
prima  facie  be  deemed  proper,  merely  prescrib- 
ed rule  of  evidence,  and  pat  the  burden  upon 
Iiim  alleging  the  contrary.— State  v.  District 
Court  of  First  Judicial  Dist  in  and  for  Lewis 
and  Clatfc  County,  163  P.  115. 

H.  RAIIAOAD  GOICFANIE8. 

^=>25  (Kan.)  Evidence  in  action  by  railroad 
employ^  for  personal  injnry  held  to  show  that 
a  valid  service  of  summons  was  made  npoa  de- 
fendant's agent~E>rg^brigfat  v.  St  Looia  L 
M.  &  S.  Ry.  Co.,  163  P.  173. 
«:»33(1)  (Cal.)  Where  a  railroad  was  organised 
and  operated  wholly  within  another  state,  bat 
Its  general  offices  were  located  and  all  business 
conducted  in  this  state,  held,  that  it  was  "do- 
ing intrastate  business"  within  the  state  and  was 
liable  for  the  license  ta:c. prescribed  in  St.  1916, 
p.  422.— Bullfrog,  Qoldfidd  R.  Oo.  v.  Jordan, 
163  P.  40. 

^33(2)  (Kan.)  EMdence  in  action  by  rail- 
road employ^  fbr  peraonal  injury  held  to  show 
that  defendant  railroad  was  engaged  in  business 
in  the  state.— Ergenbrbcht  v.  St.  Louis,  I.  M. 
&  S.  By.  Co..  163^P.  1%. 

nr.  iiOOATZON  of  road,  termini, 

AND  STATIONS. 

(&=::>50  (Or.)  A  company  chartered  to  c<nistruct 
a  railroad  mm  one  city  to  another  is  empower- 
ed to  extend  its  lines  to  convenient  points  with- 
in these  cities. — Oregon-Washington  R.  A  Nav. 
Co.  v.  Spokane,  P.  &  S.  Ry.  Co.,  163  P.  600. 
^a>S4  (Or.)  A  railroad's  definite  location  of  tta 
terminsJB  does  not  exbsoat  its  charter  powers 
but  it  may  extend  its  terminals  trtm  time  to 
time  to  keep  pace  with  the  industrial  etpansioo 
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of  die  city.— Ongtm-Wadiiiigtoii  B.  ft  Nan  Ob. 
V.  Spokane,  P.  ft-8.  By.  0&.  168  P.  Ooa 

BIGHT  OF  WAT  ATO  OTHER  Hl- 
TEBSm  IH  I.Ain>. 

^»80  (Or.)  l%e  common  nser  clause  contained 
ID  an  ordinance  autborizlns  the  bridging  of  a 
nav^able  river  should  receive  a  liberal  con- 
■trucUon.— Oegon-WaflfaiDKtcHi  B.  ft  NaT.  Co.  v. 
Spokane,  P.  ft  S.  By.  Co.,  168  P.  600. 

Such  common  user  ii  available  to  a  railroad 
company  vfaich  desires  the  user  only  for  the 
purpose  of  switching  frei^t  cars  into  an  indus- 
trial district  remote  from  its  terminals.— Id. 

A  prodeeding  fixing  the  compensation  for  use 
of  railroad  bridge  under  common  user  ordinance 
is  analogous  to  a  condemnation  proceeding,  in- 
asmuch as  the  rights  of  the  junior  company  are 
conditioned  on  payment  of  adequate  compensa- 
tion.— Id. 

As  a  limited  easement  may  be  condemned,  un- 
der the  law  of  emin»it  domain,  so  a  railroad 
company  may  avail  itself  of  the  common  user 
clause  to  secure  a  limited  use  ot  the  bridge. — Id- 

Presumptiong  are  in  favor  of  award  by  Rail- 
road Commission  sitting  as  board  of  arbitra- 
tion to  determine  what  compmsation  railroad 
which  built  bridge  is  entitled  to  for  ctMnmcm 
use  of  such  bridj^  by  another  road  under  com- 
mon user  clause  of  city  antho^iing  building  of 
bridge.--Id.  _  _ 

In  suit  to  set  aside  award  oC  Bailroad  Com- 
mission ritting  as  arbitrate  to  determine 
compensation  of  railroad  which  built  bridge  for 
its  use  by  another  road,  evidence  held  to  Justi- 
fy finding  that  award  so  entirely  disregarded, 
mistook,  and  misapplied  evidence  as  to  deprive 
plaintiff  road  of  its  rights  in  bridge,  and  ordi- 
nance of  city  and  resolution  of  Secretary  of 
War  authorizing  its  building. — Id. 

In  suit  to  set  aside  award  of  Railroad  Com- 
mission sitting  as  arbitrators  to  determine  com- 
pensattoa  to  whidi  railroad  whidi  built  bridge 
was  entitled  for  use  by  another  road,  where 
answer  of  8U<A  other  road  asked  general  equita- 
ble relief,  court,  having  set  aside  award  as  in- 
adeqoate,  shonld  proceed  to  determine  reason- 
able compensation.— Id.  „  ,   ^  . 

A  raUroad  company  seeking  a  limited  use  of  a 
bridge  built  by  another  carrier,  pursuant  to  a 
port  ordinance  providing  for  common  user, 
shonld  be  charged  with  a  substantial  part  of 
the  annual  interest  charge  on  the  capital  in- 
vested therein.— Id.  ,  ,  , 

Railroad  company  should  pay  such  part  of  the 
annnal  charges  for  operation,  maintenance,  tax- 
es and  depreciation  of  another  company's  bridge 
as  the  trafiic  of  the  junior  c(Hnpany  bean  to  the 
entire  traffic  on  the  bridge.— Id. 

Decree  fixing  compensation  to  he  paid  hy  rail- 
road for  use  of  another  company  s  bridge  should 
give  leave  to  either  party  to  apply  for  modmtM- 
fion  in  case  of  change  of  conditions  as  to  the 
number  of  roads  using  the  bridge.— Id. 

Vn.  SALES.  LEASES.  TB^JPflg  O©"- 
TRAOTS,  AVD  OONSOLIDATIOX. 

4=3129(2)  (Or.)  A  conveyance  of  a  railroad 
held  to  assign  to  the  purchaser  a  contract  of 
Uie  vendor  to  coostract  an  extension  and  to 
impose  on  the  purchaser  the  obligation  to  pei^ 
form  it— CorvaUis  ft  A.  B.  B.  Ca  v.  Portland, 
E.  &  E.  By.  Co.,  163  P.  1173. 
4B»|29(t9  (Or.)  Where  railroad  company  as- 
signed to  purchaser  of  its  road  contract  for 
construction  of  spur  for  lumber  company,  which 
porchaaer  was  bound  to  perfonn,  assignor  can 
recover  from  purchaser  damages  it  has  sustain- 
ed by  latter's  failure  to  perform  contract— 
Corrallis  &  A.  R.  R.  Co.  v.  Portland,  St.  ft 
B.  By.  Co.,  163  P.  1173. 

ac  OPEBATIOE. 

(A.)  Daty  t«  Operate. 

«a>2i8  (Mont.)  Vnder  Rev.  Codes,  If  4383, 
4884.  4887.  4SMt  438&,      to  vavinr  of  okIms 


of  the  Railroad  Commiaslonera,  held,  that  the 

court  may  issue  temporary  injunctimi  against 
an  order  relating  to  train  swvice^  tboogh  not  as 
to  orders  fixing  rates.— State  v.  EHstnct  Conrt 
of  First  Judicial  Dist.  In  and  tx  Lewis  Moa 
Clark  County,  188  P.  116. 

(D)  Injvrlea  ts  Iileemsees  -or  Treay— era 
In  Oenerml. 

«=s»274(<0  (Kan.)  Railroad  is  not  primarily 
liable  for  postal  agent's  negligence  in  throwing 
mail  sacks  from  moving  train ;  but  may  be- 
come liable  if  it  knowingly  permits  agent  to 
continue  practice  so  as  to  endanger  those  law- 
fully thete,  without  doing  what  it  can  to  pre- 
vent continuance  of  such  negUgence^Ercen- 
b^ht  V.  St.  Louis,  I.  M.  ft  S.  By.  Co.,  163  P. 

(V)  AoeMeatK  m.t  Crosslasra. 

^=>332  (Kan.)  Where  automobile  approadbes 
Crossing  where  train  is  standing  and  a  colli- 
sion  results  from  the  sudden  starting  of  the 
engine,  rule,  that  for  driver  of  automobile  to 
attempt  to  cross  track  without  stopping  where 
he  cannot  otherwise  assure  himself  that  no 
train  is  approaching  Is  ne^dlgent,  does  not  ap- 
ply.—De  Hardt  V.  Atdiiaon,  T.  ft  S.  F.  By. 
Co..  163  P.  650. 

4^333(3)  (Kan.)  Plaintiff,  attempting  to  drive 
over  dangerously  defective  crossing  in  fnmt  of 
fast  train,  visible  for  quarter  of  a  mile,  and  en- 
gine of  whose  car  lost  power  so  that  it  stopped 
between  rails  too  late  for  engineer  to  avrnd  col- 
lision,  was  guilty  of  contributory  negligence  bar- 
ring his  recovery,  notwith£tanding  negligence  in 
maintaining  defective  crossing. — Bunton  T. 
Atchison,  T.  ft  3.  F.  By.  Co.,  163  P.  901. 
iS:=3335(l)  (Kan.)  Plaintiffs  contributory  negli- 
gence in  driving  on  dangerously  defective  cross- 
ing in  front  of  fast  train  bars  recovery  notwith- 
standing defendant's  negligence  In  maintaining 
defective  crossing.— Bunton  r.  Atdiieon,  T.  ft 
S.  F.  Ry.  Oo^  163  P.  801. 

4=»346(7)  (Okl.)  Even  though  negligence  of 
railway  company  be  shown,  before  a  recovery 
can  be  'had  for  Injoiles  dalmed  tio  have  been 
sustained,  it  mnst  be  shown  that  the  acts  of 
negligence  complained  of  were  the  proziniate 
cause  of  the  injuries  alleged.— Ft.  Smith  ft  W. 
R.  Co.  V.  Jones,  163  P.  Ilia 
4B»34a(l)  (Okl.)  Evidence  in  action  for  person- 
al injury  from  a  colli8i(Hi  with  the  wagon  in 
which  plaintiff  was  riding,  held  sufficient  to 
Bt'pport  a  finding  of  n«ligence  against  the  de- 
fendant—Ft.  Smith  ft  W.  B.  Co.  T.  Jcmea,  163 
P.  1110. 

In  an  action  for  damages  for  personal  iajurr 
when  the  wagon  in  which  plaintiff  was  riding 
was  struck  by  defendant's  train  at  crossing, 
evidence  held  sufficient  to  sustain  a  verdict  for 
plaintiff.— Id. 

^=>348(6)  (Kan.)  In  action  for  injury,  evidence 
held  not  to  conclaslvely  show  that  car  by  wbidi 
l^intilTs  aatoniobile  was  struck  while  driver 
was  attempting  to  cross  track  was  in  motion 
as  he  approached  crossing. — De  Hardt  v.  Atchl- 
Bon,  T.  ft  S.  F.  By.  Co.,  163  P.  650. 
«s»350(13)  (Okl.)  As  contributory  negligence  is, 
under  Const  art.  23,  |  6.  a  qnestion  of  fact, 
court  in  motorman's  action  for  injury  from  col- 
lision with  defendant's  engine,  properly  left 
that  question  to  jury  under  proper  instrucUpM. 
-St  XouU  ft  S.  r.  By.  Co.  v.  Ucrall.  163  P. 
269. 

^=3350(30)  (Kan.)  Where  freight  car  was  stand- 
ing near  a  crossing,  it  could  not  be  said  as 
matter  of  law  that  driver  of  an  aut(»nobile  was 
negligent  in  attempting  to  cross  track  without 
assuring  himself  that  no  train  was  about  to 
move  car  over  highway. — De  Hardt  v.  Atchison, 
T.  ft  S.  F.  Ry.  Co.,  163  P.  650. 
«=>352  (Kan.)  landings  that  railroad  was  neg- 
ligent in  obstructing  view  of  its  crossing  and 
in  -  not  pr^wrly  flagging  cpoesing,  and  that  no 
warning  was  given,  and  Uwt  no  ewitehnan  was 
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at  front  end  of  ear  nmroai^inx  crosBins.  af- 
forded a  basis  of  liability  for  negliirence. — De 
Hardt  T.  AtchiBOD,  T.  &  8.  F.  By.  Co.,  168  P. 
660. 

4=»352  (Kan.)  FindiDg  that  there  was  nothing 
to  ohatruct  view  of  one  approaching  crossing,  or 
to  prevent  seeing  a  train  for  a  quarter  of  a  mile, 
ezpreEses  jury'a  disbelief  of  plaintiff's  evidence 
that  be  looked  and  listened,  and  saw  no  train 
approaching.— Bunton  v.  Atchison,  T.  &  S.  F. 
By.  Co.,  163  P.  801. 

(G)  Injnrleato  Person*  on  ov  near  Traoks. 

9=>355(1)  (Or.)  A  pedestrian  going  frmn  one 
town  to  another  in  nl^ttime.  contrary  to  pott- 
ed notlcest  over  long,  high,  and  narrow  main 
line  railway  trestle  not  aaed  public  gen- 
erally, held  a  tre^iaaser,  and  not  a  licensee.— 
Summerfield  v.  Southern  Pac.  Co.,  163  P.  420. 
«=»358(1)  (Okl.)  That  railroad  had  pieced 
signs  along  its  right  ot  way  wamioc  public 
against  trespassing  thereon  did  not  abflolve  it 
from  duty  impoeed  by  cnatom  of  public,  wbidl 
had  ripened  into  license,  to  use  pathway  there- 
over, where  sucfa  custom  had  continued  after 
placing  of  siAis. — Chicago,  B.  I.  &  P.  By.  Co. 
T.  Austin,  iST P.  6177 
«=>376(1)  (Obi.)  Where  plaintiff  waa  eroaaing 
railroad  yard  and  tracks  by  pathway  long  need 
by  public,  and  train  crew  engaged  in  awitch- 
ing  In  yard  saw  him,  railroad  and  its  emi^loy^a 
were  bound  to  use  reasonable  care  to  avoid  in- 
jury  to  him.— Chicago,  B.  I.  &  P.  By.  Co.  v. 
Auatin,  163  P.  617. 

«»38l(6)  (Or.)  A  pedestrian  who  in  ni^t- 
time,  in  preference  to  going  over  a  well-trav^ed 
road  less  than  200  feet  away,  goes  over  a  high, 
long,  and  narrow  main  line  railway  trestle, 
from  which  it  is  impossible  to  escape  from  be- 
ing stru<A  by  passing  trains,  is  n^ligent.— 
Summerfield  v.  Southern  Pac.  Co.,  163  P.  420. 
«3>39l(4)  (OkL)  Where  its  employ«a  had 
knowledge  of  plalntifTa  presence  on  its  prem- 
ises, and  defendant  mad  kicked  cars  upon 
switch  aero 83  which  he  was  about  to  pasa,  with- 
out any  warning  or  aignal,  the  road  was  guilty 
of  gr<»s  negligence. — Chicago,  R.  i.  &  P.  By. 
Co.  v.  Austin,  168  P.  517. 
4s9396(l)  (Or.)  Any  person  walking  upon  a 
railway  trestle,  in  a  rural  community,  contrary 
to  posted  notices,  is  prima  facie  a  trespasser, 
and  this  presumption  can  be  overcome  only  by 
proof  that  company  had  notice  of  such  use  and 
affirmatively  acquiesced  therein.— Summerfield 
v.  Southern  Pac.  Co.,  16S  P.  420. 
«s>400(2)  (Or.)  Whether  deceased  was  a  tres- 
passer upon  a  railway  trestie  should  be  submit- 
ted to  junr  where  that  question  is  doubtful^ 
Summerfield  T.  Southern  Pac.  Go..  163  P.  420. 

(H)  Injnrlas  to  Animals  on  or  near  Traeka. 

«=s4l2(l)  (Mont)  Under  Civ.  Code  1886,  I  950 
(Bev.  Codes,  {  4308),  in  view  of  section  961,  a 
railroad  ia  absolutely  liable,  without  being  prov- 
ed negligent,  for  animala'  killed  by  train, 
where  right  oi  way  fence  waa  not  maintained 
in  effective  condition. — Schefter  v.  Chicago,  M.  & 
P.  S.  Ry.  Co..  163  P.  565. 
«=>4I3(4)  (Mont.)  Under  duty  of  railroad,  im- 
posed by  Cir.  Code  1895,  J  960  (Bev.  Codes,  { 
4308),  to  maintain  an  effective  ri^ht  of  way 
fence,  otherwise  to  be  liable  for  animals  killed 
by  train,  it  muat  keep  cloaed  a  gate  constructed 
at  a  private  crossing. — Scheffer  v.  Chicago,  M. 
ft  P.  S.  By.  Co.,  168  P.  565. 

(I)  Fires. 

4=>462  (Or.)  It  is  the  owner's  duty  to  endeavor 
to  prevent  destruction  of  hia  property  by  fire 
from  a  locomotive  if  be  can  do  ao  by  slight 
effort  and  without  danger. — Strang  v.  Oregon- 
Washington  R.  ft  Nav.  Co.,  163  P.  1181. 


«c»473  (Of.)  Plaintiff    ba-rfng    assigned  bl» 

claim  for  loss  by  railway  fire  to  hU  insurer 
had  no  action  for  such  damage,  but  could  re- 
cover for  uninsured  property^  and  for  another's 
claim  aaaigned  to  him,  in  view  of  L.  O.  1^  f 
ISO.— Strang  v.  Oregon-Washington  B.  ft  Nav. 
Co.,  163  P.  1181. 

«=9484(6)  (Or.)  That  plaintifl  noticed  fire 
started  by  a  loctHnotive,  on  adjoining  land 
about  11:30  a.  m.,  and  did  not  try  to  extin- 
guish it  until  1:30  p.  m.,  when  it  had  reached 
his  property,  did  not  constitute  contributory 
negliguice  aa  a  matter  of  law.— Strang  v.  Or- 
egon-Washington B.  ft  NaT.  Co.,  163P.  1181. 

RAPE. 

Q.  PROSECimON  Aim  PUiriSHVENT. 

(B)  KvideBoc. 

«^52(1)  (Waah.)  Evidence,  consisting  lancely 
of  the  8  year  nia  proaecutnz's  teatimtmy,  Aeld 
to  sustain  «  CMiTicuon  for  rape^-State  t.  Smith.. 
163  P.  759. 

RATE. 

See  Interest 

RATIFICATION. 

See  Principal  and  Agent,  «=»170-17S. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title. 

REASSESSMENT. 

See  Municipal  Gorporationa,  4s>614. 

RECEIVING  STOLEN  GOODS.. 

See  Appeal  and  Error,  ^»1011. 

(CaLApp.)  Acts  of  accused  in  furtherance 
of  plan  to  procure  stolen  copper  wire  held  to 
complete  offenae  of  attempting  to  reeeiTe  atolfln 
pr<q?erty^Ez  parte  Magidson.  168  P.  688l 
^ssS  (Cal-App.)  Impossibility  of  completing  the 
crime  of  receiving  stolen  property  held  not  to 
render  accused'a  acts  in  furtherance  of  plan  to 
procure  the  property  any  the  less  an  attempt  to 
receive  stolen  goods.— Ex  parte  Magidson,  16& 
P.  689. 

RECUMATION  DISTRICTS. 

See  Drains. 


See  BaiL 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Err<Hr.  (Ss>502-633;  Cmatitu- 
tional  Law,  4=>80,  315;  Criminal  I^w,  ^» 
1086-1111;  Eminent  Domain.  ^2;  Judg- 
ment, ^278;  Taxation,  «=>421. 

^3>9(1)  (Colo.)  By  its  express  provisions  Laws 
190S,  p.  311,  concerning  nclBtration  of  tide  to 
land,  was  intended  and  does  allow  titles  to  be 
quieted  where  alleged  interests  of  minors  is 
involved.— White  v.  Ainaworth,  168  P.  959. 
«=»9(2)  (Colo.)  Laws  1903,  p.  311.  concerning 
registration  of  land  tities,  aectiona  83,  84  and 
85  of  which  provide  for  a  payment  upon  regia- 
tration  to  provide  a  fund  to  pay  damages  re- 
covered tor  omission,  mistake,  etc.,  of  registrar 
examiner,  etc.,  Aeld  not  unconstitutional  on 
ground  that  it  engages  state  in  bnainesa  of  in< 
auring  titles.— White  r.  Ainsworth,  163  P.  9C0. 
^=>9(7)  (Colo.)  Where  plaintiffs'  ancestor  died 
before  service  of  notice  by  publication  upon  her 
by  name  in  a  suit  under  laws  1903,  p.  Sll,  to 
register  title  to  land,  snmmons  served  upon 
plaintiffs  under  designation  of  "aU  other  per- 
sons or  Karties  nnknown,"  etc.,  gave  court  Juria- 
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diction  under  registration  act — White  t.  Aint- 

worth,  168  P.  959. 

^=99(13)  (Colo.)  In  a  proceeding  to  cancel  deeds 
and  a  registration  of  land  title  under  Laws 
1903,  p.  311,  trial  court  properly  declined  to 
consider  regularity  of  tax  deed,  or  evidence 
presented  in  case  in  which  title  was  attempted 
to  be  quieted,  because  decree,  etc.,  in  guietiDg 
title  action  were  matters  of  evidence  upon 
which  court  acted  in  r^istration  suit,  and 
court  in  instant  case  could  not  consider  evi- 
dence upon  which  registration  decree  wm  baaed. 
—White  v.  Ainsworfli,  163  P.  959. 

REDEMPTION. 

See  EzecutiCHi,  ^298,  800;  Hortgagea,  «ss 

000-621. 

REDIRECT  EXAMINATION. 

See  WitneeseB,  «sa>287. 

REFERENCE. 

See  Arbitration  and  Award. 

REFORMATION  OF  INSTRUMENTS. 

See  Adoption,  ^3l4;  Inanranca,  «s»l-l">. 

H.  PROOEEDrNOS  AND  REUEF. 

^3>45(2)  (CaLApp.)  Evidence  in  action  for  ref- 
ormation of  contract  entitling  plaintiff's  pred- 
ecesnor  to  water  for  Irr^ting  purposes  when 
water  In  his  canal  did  not  exceed  75  cubic  inch- 
es flowing  per  second  held  to  show  that  such 
quantity  was  fixed  by  matual  mistake  of  par- 
Uea^Llllis  v.  Silver  Oteek  &  Panoche  Land  & 
Water  Co.,  163  P.  1040. 

REFRESHING  MEMORY. 

See  Witneeees,  «K»2IS7. 

REGISTRATION. 

See  Elections,  ^>115;  Records. 

REHEARING. 

See  Appeal  and  Error,  <8=>S32 ;  New  Trial 

REINCORPORATION. 

See  Oorporaticnis,  «=»677. 

RELEASE. 

See  Ckmpromlse  and  Settlement ;  Mortgages, 
<B»312;  Payment. 

RELEVANCY. 

See  Evidence.  «»106. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Iiandlord  and  Tenant,  *^196-2e&;  Mines 
and  Minerala,  ^79 ;  IVnats,  ^188. 

REPEAU 

See  Statutes,        159,  161. 

REPLEVIN. 

m.  PROCEEDINGS  FOR  TAKING  AND 
BEDEUTTERT  OF  PROPERTY. 

<bb32  ohm.)  Formal  defects  in  the  affldavlt  in 
actions  ot  replevin  must  be  taken  advantage 
of  before  pleading  to  the  merits;  if  not,  they 
will  be  contndered  as  waived.— Sakariason  v. 
James,  163  F.  1080. 


REQUESTS. 

See  Criminal  Law,  <»829;  Trial.  ^200. 

RESCISSION. 

See  Vendor  and  Pundiafcr,  4a»113. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  ^265;  New  Trial. 
«»70. 

RESISTING  ARREST. 

See  Homicide,  ^s>lll. 

RETROSPECTIVE  LAWS. 

See  Statutes,  «s>2QS;  Taxation,  «»861. 

REVENUE. 

See  T^aaOcm. 

REVERSIONS. 

See  Landlord  and  Tenant,  ^3)6S. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Iaw,  <e=»1013,  1024;  Justices  of  the  Peace, 
«=»174-205;  Master  and  Servant,  ^=>417, 
41& 

REVOCATION. 

See  Contracts,  ^19. 

RIGHT  OF  WAY. 

See  Blasnnents;  Railroads,  ^3>80. 

RIPARIAN  RIGHTS. 

See  Waters  and  Watw  Ooursea.  «a»88-48. 
RISKS. 

See  Master  and  Servant,  <^204-222,  288. 

ROADS. 

See  Higbwars. 

ROBBERY. 

See  Criminal  Law.  «=3868,  517. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  ^101-121. 

SALES. 

See  Billa  and  Notes,  9=»4S1;  Execution,  ^ 
298,  300 ;  Executors  and  AdminiBtrators,  *=> 
383;  Indiana,  ®=>20:  Intoxicating  Liquors; 
Mortgages,  (9=3554;  Municipal  Ctrirporatmns, 
«=>586:  Bailroads,  <S=»129;  Taxation,  «=> 
042-^687;  Tenancy  in  Common,  «3»4S,  44; 
Vendor  and  Porcliaser. 

I.  KEQUIBITES  AND  TAXJDITT  OF 
CONTRACT.  ' 

4s»l3  (C^LApp.)  In  the  caae  of  a  contract  for 
a  future  conditiODal  sale,  the  ownership  of  the 
thing  to  be  sold  and  transferred  in  future  need 
not  be  in  the  seller  at  the  time  of  such  cm- 
tract— Smith  V.  SemMi.  16S  P.  1038. 

n.  CONSTRtrOTION    OF  CONTRACT. 

«=»77(1)  (Wosh.)  Where  plaintiff  contractor 
purchased  cement  nt  a  stated  price  barrel 
uoder  an  agreement  for  redaction  if  market  price 
fell  below  such  price  while  deBveries  were  beinx 
D  ade  to  him,  and  later  defendant  Quoted  a  low- 
er price  to  eonntj  for  advantage  <m!  eontractor* 
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genenlly,  AeM,  that  there  a  redoetUm  of 
inai4»t  price  whldi  entitled  plaintiff  to  a  re- 
bate.—McGan?  V.  SnpMior  PMtlaiid  Oament 
Go..  163  P.  S2S. 

«s»87(2)  <Waeh.>  Wbwe  plaintiff  contractor 
purchased  cement  at  a  stated  price  per  barrel 
under  an  agreemoit  for  a  reduction  if  market 
price  fdl  bnow  such  price  while  deliveries  were 
Mng  made  to  bim,  and  later  defendant  ouoted 
a  lower  price  to  county  for  advantage  ot  con- 
tractors generally,  defendant's  offer  to  prove 
that  prior  to  makiDg  offer  to  county  it  was 
andentood  that  contract  with  county  was  not 
to  be  retroactive  hM  pnverly  rejeieted.— Mc- 
Garry  t.  Superior  Portland  Oement  Oo^,  163  P. 
92& 

«»87(3)  (Wash.)  In  action  for  price  of  goods, 
evidence  held  to  show  that  plaintiffs  sold  goods 
invfdved,  aa  between  tbem  and  a  defendant,  to 
him  individually,  and  upon  Us  sole  credit, 
though  they  were  need  by  him  in  business  of 
company,  another  defendant — Bezter  v.  Crown 
Woolen  Co.,  163  P.  774. 

XV.  nBRFORBEAKOE  OF  COHTRAOT. 

(C7)  Dellrary  and  A«e«ptaMO«  at  a*n>tm, 

4=^153  (Kan.)  Where  contract  for  purchase  of 
wheat  contained  provision  that  to  make  valid 
tender  lull  of  lading  should  be  proffered,  seller 
need  not  make  formal  tmcier,  where  buyer  bad 
notified  it  not  to  ahip  wheat,  and  that  it  would 
not  accept  same  or  honor  drafts, — Kemper 
Orain  Co.  t.  Farmers*  Grain  &  Elevator  Co., 
of  Onnningham,  16S  P.  4tsa 

«»t8l(l)  (Okl.)  In  action  on  note  given  in 
part  for  purchase  of  alio,  defendant  showing  by 
way  of  defense  that  live  stock  fed  on  ensilage 
taken  from  silo  were  damaged, -was  required  to 
go  further  and  trace  impropw  condition  of  en- 
silage anid  damages  to  some  defect  in  silo  Itself. 
— Maatom  t.  Glen  Lamber  Co.,  168  P.  126. 

VI.  WABBAKTIES. 

«s»270  (Kan.)  On  sale  of  carload  of  fruit  sub- 
ject to  Inspecttta  and  aooeptanoe,  if  acceptance 
follow  tnspecticm,  there  is  no  implied  warranty 
that  fruit  was  in  good  ctmditlon.— Harper  v. 
Earl  Ervit  Co..  168  P.  803. 

Vn.  HEMEDIEfl  OF  SBZ.X.B&. 

(F)  Aettotw  tor  Dmm&vca. 

^384(2)  (Wash.)  Where  goods  ape  abipped 
pursuant  to  a  contract  of  aale,  and  rejected  at 
their  destination,  and  the  seller  electa  t»  keep 
them,  the  proper  measure  <rf  damages  ia  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  at  the  time  and  place  of  delivery.— 
Hess  V.  Seitzick,  163  P.  Ml. 

•8=»384f7)  (Wash.)  Where  goods  are  sold  sub- 
ject to  inspection,  and  after  inspection  rejected, 
''itle  does  not  pass,  and  the  seller  is  not  bound 
to  resell  to  ascertain  the  value,  but  may  rely 
on  other  evidence.— Hess  v.  Seitzick,  l(t3  P.  941. 

Beaale  of  butter,  after  rejection  by  the  buyer, 
*o  be  binding  on  parties  as  evidence  of  value, 
must  be  made  in  good  faith,  within  a  reasonable 
time,  after  notice,  at  the  place  of  delivery,  or, 
if  no  market  there,  at  the  nearest  and  most  avail- 
able market.— Id. 

VXXI.  AEBIEDXES  OF  BTTTEB. 
(O)  Aetlvu  for  BMMh  mt  OoatFMt. 

^=9405  (Kan.)  Where  seller,  upon  buyer's  noti- 
fication that  it  would  not  accept  shipmentB,  an- 
nounced rescission  of  contract,  but  shipped  an- 
other car  of  wheat,  which  was  accepted  and 
paid  for  by  buyer,  this  did  not  counteract  buy- 
er's resciseion  so  as  to  entitle  it  to  recover 
damages  for  nonshipment.— Kemper  Grain  Co. 
T.  Fanners'  Grain  &  Elevator  Co.,  of  Gunning- 
ham,  16.S  P.  400. 


(D)  A«tl*M  and  Conaterelalma  for  Breaek 
ot  Wavramty. 

•a»437(l)  (CtAo.)  In  a  seller's  action  fbr  price, 
a  general  denial  does  not  present  the  issue  that 
the  seller  breached  an  Implied  warranty.— Den- 
ver Auto  Goods  Co.  V.  Peerless  Radiator  Co., 
163  P.  8S5. 

A  defense  denying  the  contract  alleged  by 
plaintiff,  and  alleging  a  different  agreement, 
does  not  present  issue  of  an  implied  warranty 
breach,  aftbough  alleging  the  articles  delivered 
were  valueless  fbr  the  purposes  Intended.— Id. 

A  defense  alleging  the  contract  was  procured 
by  fraud  and  misreDresentatioos  concerning  the 
quality  of  the  articles,  etc.,  does  not  raise  the 
issue  of  an  implied  warranty  and  breach  there- 
of.-Id. 

^s>4420i)  (Okl.)  Under  Rev.  Laws  1910,  SS 
2865,  2866,  damages  for  breach  of  warranty-  of 
fitness  of  article  for  particular  purpose  is.  the 
excess  of  the  value  which  it  would  have  had  at 
time  of  warranty  if  it  bad  been  complied  with, 
over  actual  value  then,  and  fair  compensation 
for  loss  incurred  in  bona  fide  effort  to  use  it  for 
such  puriioBe.— Bishop-Rabco^k-Beeket  Go.  v. 
Gates  Drug  Co.,  163  P.  276. 
«=»442(S)  (Okl.)  On  breach  of  warranty  of  fit- 
ness for  particular  purpose,  buyer  may  recover 
anticipated  profits,  where  business  of  which  he 
was  deprived  was  contemplated  by  parties,  and 
where  such  profit  Is  reasonably  certain,  even 
though  speculative  and  uncertain. — Risbqp-Bab- 
cock-Becker  Co.  v.  Estes  Drug  Co.,  163  P.  276. 
«=»445(1)  (OkK)  Where  it  is  m>pBreDt  that 
there  was  some  loss  of  profits  by  breacb  of  war- 
ranty of  fitness  of  article  for  particular  pur- 
pose, it  is  for  the  jury  to  determine  what  the 
loss  probably  was.— BUhop-Babcock-Becker  Co. 
V.  Estes  Drug  Co.,  163  P.  276. 

SATISFACTION. 

See  Gompromise  and  Settlement;  Payment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Handamna,  «=s»168;  Hnnidpal  Corpom- 
tions,  «S9211. 

n.  PUBUO  SOHOOU. 

(B)  Or««tlOB,   Alteration,   ExUtcnoe,  abA 
Dlji»ol«tlo»  ot  Ulatrlota. 

9=942(1)  (Kan.)  In  a  proceeding  to  exclude  teiv 
ritory  included  in  defendant  school  district,  evi- 
dence held  to  show  that  it  was  improperly  Inr 
eluded,  and  should  be  excluded.— Oakland  School 
Dist.  No.  17  of  Allen  County  v.  Board  of  Edu- 
cation of  City  of  Humbddt,  Allen  County,  163 
P.  800. 

Good  faith  is  first  requisite  for  attaching  ad- 
jacent territory  to  city  school  district  pursuant 
to  Gen.  St.  1916,  {  9129,  and  where  persons  not 
interested  were  Induced  by  promises  to  sign  the 
petition  does  not  warrant  inclusion  of  territory. 
— Id. 

(D)  Dlatriet   Propertr.   Oontraeta.  and 
Llabllltiea. 

9=>SI(2)  (Wash.)  Under  school  building  con- 
tractor's bond  wbi(di  failed  to  comply  with 
Rem.  Code  1915,  |  1159,  surety  held  not  liable 
for  claims  of  materialmen,  under  a  provision  in 
the  bond  rendering  the  sureties  liable  for  such 
claims  becoming  valid  liens  on  the  property; 
there  bring  no  statute  making  them  liens.— 
School  Dist.  No.  75  of  Pierce  County  v.  Quails, 
163  P.  761. 

School  district  building  contractor's  bond  not 
in  compliance  with  Rem.  Code  1915,  |  1159, 
and  hence  not  atatatorr,  Md  not  validated  aa  to 
clahna  of  materialmen  by  section  777,  providing 
that  statutory  bonds  shall  not  be  void  for  vrant 
of  form. — Id. 

«=»85  (Wash.)  Where  the  contract  between  a 
school  district  and  a  builder  for  a  school  build- 
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ing  provided  that  before  any  damages  eonld  be 
collected  they  most  be  audited  and  certified  by 
the  architect,  the  school  district  could  not  main- 
tain action  in  the  absence  of  certification  of  the 
damages  by  the  architect— School  Dist.  No.  76 
of  Pierce  County  v.  Quails,  163  P.  761. 

IB)  Dl«trlot  Debt.  Securltlea.  ud  Tax- 
Ktlon. 

<&=>IIO  (Old.)  Where  board  of  education  of  in- 
dependent school  district  prepared  budget,  pur- 
suant to  Sess.  Laws  161?,  c.  192,  of  amount  re- 
quired to  be  raised  by  taxation,  and  thereafter 
duly  submitted  an  ezcesa  levy  which  vaa  car- 
ried, and  thereafter  set  aside  fund  from  another 
source  as  building  fund,  excise  board  could  not 
annul  or  vacate  its  proceedings. — Board  Of  Edu- 
cation ai  City  of  Sapulpa  v.  Corey,  163  P.  949. 

pross  production  tax  on  oil  and  gaa  paid 
county  treasurer  under  Sess.  Laws  1910,  c.  107, 
art.  2,  subd.  "a,"  §  4,  and  Sess.  Laws  1916,  c. 
39,  S  4,  may  bo  used  by  board  of  education  of 
city  of  first  class  to  construct  and  equip  high 
school  building,  which  action  may  not  be  an- 
nulled by  county  excise  board. — Id. 

The  free  iiublic  school  system  includes  high 
schools  in  cities  of  the  first  dass  which  are  "com- 
mon schools"  within  Sess.  Laws  1915,  c.  107, 
art.  2,  subd.  "a,"  8  4,  and  Sess.  Laws  1916,  c. 
39,  I  4,  providing  for  distribution  of  gross  pro- 
duction tax  on  oil  and  gas  in'  aid  of  common 
schools  of  countiee  la  which  It  ia  produced.— Id, 

(H)  Pnplla,   and  Condnct  and  I>l»clvllne 
of  Soboola. 

«s»l54  (Kan.)  Under  Gen.  St  191S,  S  9108, 
board  of  education,  under  its  power  to  make 
rules  for  government  of  city  schools,  may  require 
graduates  of  parochial  schools  to  pass  an  exam- 
ination for  admission  to  high  school,  while  ad- 
mitting graduates  of  public  scbools  without  auch 
examination. — Oreyhon  v.  Board  of  Education 
of  City  of  Parsons,  163  P.  145. 

Where  rule  of  board  of  education  requires 
graduates  of  parochial  schools  to  pass  examina- 
non  for  admission  to  high  school,  such  graduates 
cannot  be  admitted  without  examination  by 
showing  to  court's  satisfaction  that  their  school 
affords  training  equal  to  that  of  public  schools. 
-Id. 

Admissiou  of  board  of  education  that  appli- 
cants of  parochial  schools  have  studied  same 
text-books,  taken  same  tests  and  examinations 

as  graduates  of  public  schools,  who  are  receiv- 
ed without  examination,  justify  order  allowing 
applicants  to  enter  high  school  without  further 
examination.— Id. 

Bight  of  graduates  of  parochial  schools  to  en- 
ter high  school  without  examination  in  same 
way  as  graduates  of  public  schools  are  admitted 
is  not  affected  by  Gen.  St.  1915,  §8  9436-9440, 
authorizing  graduates  of  certain  public  schools, 
on  passing  examination  therein  provided,  to  re- 
ceive ^plomas  admitting  to  high  schools.— Id. 

SEAMEN. 

See  CcHumerce,  ^380;  Master  and  Servant, 

^361,  394. 

SEARCHES  AND  SEIZURES. 

See  Iiitoxicatinff  Llquots,  4s»247-^. 

^=»7  (Mont)  In  a  prosecution  for  an  attempt 
to  entice  a  girl  to  enter  employment  of  another 
for  immoral  purposes,  the  admission,  without 
defendant's  consent,  of  letters  taken  from  his 
private  papers,  access  to  which  was  obtained 
by  keys  taken  from  his  person  by  officers,  did 
not  violate  the  constitutional  guaranty  against 
unreaeionable  searches  and  seizure.— -State  v. 
Reed,  163  P.  477. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=»400;  Evidence.  «=9l74, 
183. 


SEIZURE 

See  Seartdua  and  Seiauzea 

SELF-DEFENSE. 

See  Homifiide,  «es>102-118,  800. 

SELF-SERVING  DECURATIONS. 

See  Evidence,  «=327L 

SEPARATE  ESTATE. 

See  Hosband  and  Wife,  «s»181-18aL 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Appeal  and  Errmr,  «»633 ;  ProeesiL 

SERVITUDE. 

Sea  Easements. 

SET-OFF  AND  OOUNTERCUIM. 

See  Jnsticee  of  the  Peace,  <&=s>61. 

SETTLEMENT. 

See  Aoeoont  Stated;  Ciompromiae  and  Settle* 
ment;  Payment 

^  SEWERS. 

See  Draina 

SHERIFFS  AND  CONSTABLES. 

See  Trial.  «bb280. 

m.  POWERS,  DUTIES,  AB1>  I.IABTT.T. 
TIES. 

4=398(1)  (OalApp.)  Sale  and  transfer  of  hors- 
es by  turother  to  sister  held  merely  colorable, 
and  writ  of  sheriff  sufficient  justification  for  his 
taking  property  on  execution  as  property  of 
brother.— Lazarus  r.  Byrnes,  163  P.  227. 
®=3 1 13(1)  (Mont)  A  constable  seixing,  on  execu- 
tion against  seller  of  business,  pool  tables,  cuee, 
and  bsilB  kept  for  use,  and  in  possession  of  buy- 
er, not  being  covered  by  Bulk  Halea  Law,  was 
^i^^ot  conversion.— Ferrat  v.  Adamson.  163 

TV.  UABIUTIES  OH  OfFIOIAIf 
BONDS. 

<gs:»l68(l)  (Mont.)  Complaint  alleging  that  de- 
fendant '*is  surety"  on  constable's  Dond  without 
giving  date,  where  complaint  filed  over  a  year 
after  bond  was  given^  does  not  imply  that  rela- 
tionship existed  when  bond  was  given,  and  did 
not  state  a  «iase  ot  action.— Ferrat  t.  Adamson, 
168  P.  112. 

SHIPPING. 

See  Admiralty;  Master  and  Servant,  ^=>347; 
Pleading,  ^s>369. 

VH.  OAKRIAOE  OF  GOODS. 

^>I32(8)  (Or.)  A  defendant  carrier  by  water 
whose  contract  exempted  it  from  loss  due  to 
dangers  of  navigation  or  unavoidable  accident 
has  the  burden  of  showing  the  loss  so  occnrred 
without  negligence  on  its  pact— Rosenwald  v. 
Oreson  City  Transp.  Co.,  163  P.  831. 
€=>132(5)  (Or.)  Where  defendant  carrier  claim- 
ed goods  iutrusted  to  it  were  lost  by  dangers  of 
navigation  or  unavoidable  accident,  evidence  re- 
garding a  recent  change  in  the  position  of  a 
dredge  it  collided  witii  and  an  unexpected  rise 
in  the  river  was  admissible. — Boacnwald  v.  Or- 
egon City  OYansp.  Co.,  163  P.  831. 

Where  plaintiff  declares  upon  the  common-law 
UaUUty  of  defendant  water  carrier,  bnt  tlia 
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ihipment  wai  made  ondcr  a  written  contract, 
contalDing  material  restrictioDs  npon  its  liabili- 
ty, there  ia  a  failure  of  proof  preventing  recoT- 
ery,— Id. 

«=3>I32(6)  (Or.)  Where  a  carrier's  contract  eX' 
empted  it  from  loaa  due  to  "dansen  of  naviga- 
tioii"  and  "nnaTtddable  aoddent?'  it  is  a  jury 
qaefltion  whether  the  loss  ao  occarred  without 
negligence  on  the  carrier's  part.— Kosenwald  t. 
Oregon  City  Transp.  Co.,  163  F.  831. 

In  actitni  against  a  carrier  by  water  for  Iom 
of  goods,  requested  infractions  that  defendant 
was  not  excused  If  loss  was  caused  by  certain 
water  conditions  were  properly  refused  because 
not  including  defense  based  upon  n^l^ence  of 
a  colliding  ^ed^e. — Id. 

In  action  against  a  carrier  by  water  for  loss 
of  goods,  an  instrnctJon  that  defendant  was  not 
liable  for  loss  caused  by  unexpected  rise  in  the 
river,  etc.,  is  erroneous,  where  there  was  no 
avidence  to  support  such  theory.— Id. 
4s>|4l(8)  (Or.)  A  carrier  by  water  may,  by 
contract,  exempt  itself  fr<Hn  lialiillty  for  loss 
occurring  from  "dangers  of  navigation"  or  "un- 
avoidable accident."— Rosenwald  v.  Oregon  City 
Transp.  Co.,  168  P.  831. 

Provisions  In  a  carrier's  contract,  exempting 
ft  from  loss  to  goods  dtie  to  "dangers  of  naviga- 
tion" and  "unavoidable  accident"  are  broader 
than  term  "act  of  God,"  and  excuse  it  where  a 
Cf^lision  occurred  without  Its  ftiult.— Id. 

SIGNATURES. 

See  Wills,  «=9lll. 

4=>l  (CaL)  To  "sign"  a  document  Is  to  affix 
a  signature  thereto,  to  ratify  by  hand  or  seal, 
or  to  subscribe  in  one's  own  handwriting. — In 
re  Manchester's  Estate,  163  P.  368. 

To  "si^"  a  document  is  to  make  any  mark 
upon  it  in  token  of  knowledge,  approval,  ac- 
ceptance, or  obligation,  and  the  "signature"  is 
the  sign  thus  made.— Id. 

SPECIFIC  PERFORMANCE. 

See  Wills.  «S=>58. 

n.  COHTBAOTS  E1ITOROEABI.E. 

4=>6S  (Cola)  Where  grantee  In  a  deed  took 
with  land  right  to  a  certain  amount  of  water 
each  season  under  a  contract  between  his  gran- 
tor and  a  ditch  company,  grantee  may  maintain 
a  suit  in  equity  against  ditdi  company  to  en- 
force rights  secured  under  such  contract — 
Consolidated  Jachem  Ditch  &  Reservoir  Co.  j. 
Old,  163  P.  7a 

^»70  (Cal.)  Suit  for  specific  performance  of 
contract  to  transfer  corporate  stock  may  be 
maintained.— Biverside  Land  Co.  t.  Jarvia,  163 
P.  54. 

IV.  PROCEEDIHGS  AND  BELIEF. 

«s»i05(3)  (Colo.)  Where  plaintifEa  and  their 
grantor  had  been  nmtinaously  asserting  their 
claim  under  a  contract  with  an  irrigation  com- 
pany to  furnish  water,  and  made  constant  effort 
to  secure  an  adjustment,  delay  in  inRtituting  suit 
did  not  constitute  laches.— Consolidated  Juchem 
Ditch  &  Reservoir  Co.  v.  Old,  163  P.  78. 
4s»il4(5)  (Or.)  In  action  for  speciSc  perform- 
ance of  contract  for  sale  of  land,  bill  i>r  com- 
plaint need  not  allege  defendant's  ability  to  per* 
form  or  ownership  of  land,  as  such  inability  Is 
a  matter  of  defense,  and  complaint  is  sufficient 
if  it  does  not  appear  therefrom  that  perform- 
ance Is  impossible.— Columbia  River  Co.  v. 
Smith,  163  P.  309. 

^39116%  (Or.)  Where  defendants  by  demurrer 
to  cross-bill  for  specific  performance  admit  aver- 
ments of  croas-bill  alleging  commencement  by 
them  of  ejectment  action,  in  which  they  alleged 
ownership  of  realty  in  suit,  they  cannot  con- 


tend that  bill  is  defective  in  not  alleging  de- 
fendant's ownership  of  land  at  commencement 
of  suit  or  ability  of  defendants  to  convey  title. 
—Columbia  River  Co.  v.  Smith,  163  P.  309. 

17  (Cfrto.)  In  an  action  against  a  ditch  com- 
pany to  ccaniM  performance  oi  a  contract  to  for- 
nisb  water,  defendant,  under  a  guieml  denial, 
held  not  entitled  to  have  either  want  of  connd- 
erati(m  or  ladues  considered. — Consolidated 
Juchem  Ditch  &  Reservoir  Co.  v.  Old,  163  P.  78. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  liquors. 

STANDARD  MINER'S  INCH. 

See  Waters  and  Water  Courses,  «ss»148. 

STATES. 

See  Judgment,  ^s»455;  PnUic  Land& 

Q.  GOVERNMEMT  AND  OFFIGGBS. 

^s»30  (Mont)  The  court  will  not  entertain  a 
proceeding  to  determine  right  to  his  seat  of  one 
whom  the  House  of  Representatives  has  seated, 
as  its  decision  would  be  of  an  abstract  ques- 
tion; the  House  bring,  under  Const,  art.  S, 
i  9,  the  ultimate  judge  of  membership.— State 
V.  Cutta,  163  P.  470. 

«s>73  (Kan.)  Under  Const  art.  1,  f  1.  creating 
the  office  of  state  auditor,  but  not  defining  his 
duties,  they  are  those  pertaining  to  that  office 
at  common  law.—Hicks  v.  Davis,  163  P.  799. 

m.  pbopeueitt.  contbagts,  ajtd 
uabujties. 

^=>II2  (Idaho)  Constitutional  or  statutory 
permission  to  sue  state  does  not  render  it  liable 
lor  nocUgent  act*  of  its  employ^  or  agents, 
witbont  a  statute  expressly  axing  such  liabil- 
ity on  it— Davis  v.  State.  168  P.  373. 

IV.  rMMJAL  MAWAaEMBBT,  PTOUC 
DEBT,  AND  BEOUBITIES. 

«=»il9  (Kan.)  Const,  art.  11,  S  8,  providing 
that  state  shall  never  be  a  party  in  carrying  on 
internal  improvement.  Is  equally  binding  on  ev- 
ery member  of  the  three  co-ordinate  departments 
of  state  government  and  precludes  state's  appro- 
priation of  money  in  aid  of  construction  of  coun- 
try roade.— State  v.  Knapp,  163  P.  181. 

House  Bill  No.  4,  Laws  1917,  appropriating 
money  for  improvement  of  country  roads,  by  rea- 
son of  the  prohibition  of  Const,  art.  11,  |  8, 
against  state's  being  a  party  to  carrying  on  any 
works  of  internal  Improvement,  is  unconstitu- 
tional and  void.— Id. 

The  improvement  of  a  country  road  by  the  state 
is  an  "internal  improvement"  within  Const  art 
11,  I  8,  forbidding  the  state  to  be  a  party  In  car- 
rying on  any  works  of  Internal  Improvement. 
— Id. 

oxjum  AOAnrar  STATE. 

^160  (Idaho)  The  word  "claim,"  as  used  in 
Const  art  5,  S  10,  relating  to  presentation  of 
claims  against  state,  does  not  include  any  claim 
for  damages  from  DcgHgmt  acts  <tf  its  em- 
ploy«s.~Davia  v.  State,  163  P.  373. 
4=s)74  (Idaho)  The  state  board  of  examinerD, 
after  expiration  of  the  two  yeara  limitation  of 
Rev.  Codes,  S '  109,  within  which  claim  a^inst 
state  may  be  presented,  ia  without  jurisdiction 
to  consider  the  claim.— Davis  v.  State,  163  P. 
37.3. 

(S=3l84  (Idaho)  Under  Const  art  5,  8  10,  and 
article  4,  {  IS,  claims  against  state  must  first 
be  presented  to  state  board  of  examiners,  and  If, 
rejected  by  it,  Supreme  Court  has  original  juris-' 
diction  of  action  on  proper  claim  and  may  give 
recommendatory  jadgment.  which  in  turn  must 
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be  preseoted  to  LferislBtare. — Davis  t.  State, 
163  P.  373. 

The  fact  that  under  Conat,  art.  5.  I  10,  the 
Supreme  Court  bae  original  jurisdiction  to  hear 
daiDiB  against  the  state  does  not  relieve  claim- 
ants of  the  obligatk«i  in  tbe  first  instance  of 
presenting  tfanr  claims  to  state  board  of  ex- 
aminers.—Id. 

VX.  AOnOHB. 

191(1)  (Idaho)  States  cannot  be  sued  with- 
out their  consent— Davis  v.  State,  183  P.  373. 
€=3200  (Idaho)  In  absence  of  statute  or  con- 
stitutional provision  making  state,  as  proprie- 
tor, liable  for  negligent  acts  of  its  agents  and 
employes,  Snpmne  Ciourt  is  without  jurisdic- 
tion to  grant  relief  to  plaintiff  alleging  injury 
to  land  from  negligence  of  state  employ^. — 
Davis  V.  State.  163  P.  373. 
€=>208  (Idaho)  Under  Const  art  6,  {  10,  pro- 
viding for  presentation  of  claims  against  state, 
complaint  that  state  owned  and  operated  irri- 
gation system,  and  that  through  negligence  of 
its  employes  a  diteh  broke,  causing  damages  to 
complainant's  land,  did  not  sbow  a  "clAim," 
<ur  state  cause  of  action  against  state.— Davis 
V.  Stoto.  1«3  P.  373. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statato  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  nt  Aetiona. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topitsk 

n.  OEHERAX.  AHD  SPEOXAL  OB  XO- 
OAL  lAWS. 

^94(2)  (N.M.)  Uiws  1916,  c  23,  creating  road 
extending  into  more  than  one  county  and  desig- 
nating board  of  couDt>'  commissioners  of  one 
county  only  as  agency  of  state  to  open  and  im- 

Erove  such  highway  if  conceded  to  be  a  state 
ighway,  was  not  an  attempt  to  regulate  coun- 
ty affairs  by  local  or  special  laws.— Borrowdale 
V.  Board  of  County  Com'rs  of  Socorro  County, 
163  P.  721. 

«=395(1)  (N.M.)  Const,  art.  4,  §  24.  forbidding 
local  or  special  laws  regulating  assesBment  and 
collection  of  taxes,'  does  not  prohibit  the  enact- 
ment of  a  special  law,  such  as  Lews  1915,  c. 
23,  levying  a  tax  for  construction  of  state  road; 
the  assessment  and  collection  thereof  being  gov- 
erned by  general  law.— Borrowdale  v.  Board  of 
County  Com'rs  of  Socorro  County.  163  P.  721. 

Const,  art.  4,  S  24,  merely  pronibits  special 
legislation  as  to  acta  which  assessors  and  collec- 
tors of  taxes  gcneraUy  perform  denominated 
"assessment"  and  "collection"  of  taxes,  and 
does  not  prohibit  special  law  such  as  Laws 
191S,  e.  3»,  directing  levy  of  wedal  tax  for 
stete  road  in  given  county.— Id. 

Under  Const,  art.  4,  {  24,  forbidding  local  or 
special  laws  regulating  the  aBsessment  of  taxes. 


the  word  "assessment**  denotes  the  (rfBcial  esti- 
mate of  sums  which  are  to  constitnte  basia  of 
apportionment  of  tax  between  individuals  sub- 
ject to  taxation  within  the  district,  as  distin- 
guished from  levy. — Id. 

<S=>97(2)  (N.M.)  Laws  1915,  c.  23,  creating  des- 
ignated route  extending  Into  mwe  than  one 
county  as  a  "state  highway,"  and  providing  for 
working  and  opening  of  road  in  one  county  only, 
does  not  violate  Const,  art  4,  |  24.  aothorixlDg 
special  laws  as  to  state  roads  extending  into 
more  than  one  county.— Borrowdale  v.  Board  of 
County  Com'ra  of  Socorro  County,  163  P.  721. 

V.  B&PEAIu   BPgPBKSIOK,  EZPfKA* 
TIOM.  AMD  REVIVAL. 

4=»I59  (Wash.)  If  acts  do  not  treat  of  same 
subject  courts  will  inquire  whether  tlie  acta 
may  be  treated  in  pari  materia,  and  if  in  this 
they  fail,  a  repeal  of  an  earlier  act  by  im^- 
catum  wul  be  dedared. — American  Surety  Co.  of 
New  Tork  v.  Fishback,  163  P.  488. 
^9l6l(l)  (Wash.)  Bepeals  by  implication  are 
rarely  declared  by  courts  umeaa  the  acts  re- 
late to  same  subject-matter. — American  Surety 
Co.  of  New  York  v.  Fishback,  163  P.  488. 

VI.  OOKSTBUOTZOH  AlTD  OPERA- 
TIOH. 

(A)  General  Rules  of  Constrnetlom. 

<^I8I(1)  (Wash.)  Courts  will  construe  stat- 
utes to  accomplish  the  legidative  intuit — Whit- 
tlesey V.  City  of  Seattle,  168  P.  183. 
^s»l83  (Wash.)  In  constmettoB  of  iCatatM 
courts  will,  first  of  all,  eonuder  spirit  of  law. 
—American  Surety  Co.  of  New  York  t.  Fish- 
back, 163  P.  488. 

«=3l90  (Nev.)  The  unambUpionB  language  of  a 
statute  cannot  be  construed  contrary  to  Its  dear 

meaning.— Eddy  v.  State  Board  of  Bmbalmers, 
163  P.  246. 

<S=>205  (Wash.)  In  determining  the  meaning  of 
a  word,  clause,  or  sentence  appearing  in  a  stat- 
ute, all  tbe  provif^ons  of  the  act  ao  hr  as 
they  may  tbrow  any  light  upon  the  constnic- 
tion  of  tbe  particular  word,  clauf«,  or  sentence 
involved  shall  be  considered. — Salo  v.  Pacific 
Coast  Casualty  Co.,  163  P.  384. 
<3=>226  (Mont)  Bev.  Codes,  H  5226,  S22T, 
gives  a  tenant  no  right  of  action  for  injury  from 
want  of  repairs  aftw  notice  to  landlord  to 
make  them,  having  been  adopted  from  another 
state  after  construction  to  that  effect  by  its 
Supreme  Court— Dier  r.  MueUw,  163  P.  466. 
€=»226  (Wash.)  Where  le^Iative  body  adopts 
law  of  another  state  or  country,  all  changes  In 
wording  and  phrasing  will  be  preanmed  to  have 
been  made  deliberately  and  with  purpose  to 
limit,  qualify,  or  enlarge  adopted  law  as  chanra 
i^ly.— Whittlesey  V.  City  of  Seattle,  168^. 

<D)  RetroaatlTe  Operation. 

<^268  (Okl.)  Curative  acts  may  apply  to 
pending  proceedings,  and  while  the  Legislature 
cannot  annul  or  set  aride  (lift  judgment  of  a 
court,  it  may  remove  a  defect  on  which  judg- 
ment procet'ded.— Chlciffo,  B.  I,  &  P.  Ry.  Co- 
V.  Austin,  163  P.  &17. 


mriTED  STATES. 

CONSTITUTION. 

Amrad.  5   697 

Amend.  14  

18,  188,  697,  »02.  959 

Art  8,  I  2,  par.  1  199 

Art  6.  857 

STATUTES  AT  LARGE. 

17S0,  i«ept  24,  ch.  20,  1 
Stot  73  190 


STATUTES  CONSTRUED. 

1875,  Slarch  3,  ch.  ISl,  18 
Stat  420.  481,  486 

18S1,  July  4,  ch.  180,  23 
Stat  96.  481,  486 

1886,  July  24,  ch.  230,  14 
Stat  m  1170 

1887,  Feb.  4,  ch.  IM,  24 
Stat  379   836 

1887,  Feb.  8,  di.  119,  8  6, 

24  Stat  390.   902 

1898.  June  28,  ch.  517,  i 

n,  so  atot  407  us 


1898,  July  1,  ch.  541,  {  67f, 

30  Stat  565  6Ki 

1001,  March  1,  ch.  676,  H 

6.  28,  31  Stat  863,  869  118 
1006,  AprU  26,  ch.  1870,  { 

22,  34  Stat  137  118 

lOOS,  April  22,  ch.  149,  35 

Stat  66   756 

190S,  April  22,  ch.  149,  35 

Stat  66.    Amended  by 

Act  1910,  April  5.  cfa. 

143,  36  Stat  m  8B7 
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1908,  AprU  22,  ch.  149.  |  4, 

35  Stat  66.  660 

1908,  April  22,  ch.  149,  { 

6,  86  StaL  66   756 

1008,  May  27,  ch.  199,  35 

Stat  312  528 

1908,  May  27,  ch.  109,  |  4, 

35  Stat  313   948 

1908.  May  27,  ch.  199,  1  6, 

35  Stat  313   821 

1908,  May  27,  ch.  199,  1  », 

35  Stat  315  118 

1913,  March  1,  ch.  00,  pt. 

1,  37  Stat  699   188 

REVISED  STATUTES. 

1  721   756 

H  2147,  2148  1102 

114283.4288   199 

COMPILED  STATUTES 
1918. 

1638.   756 

3951   902 

I  4150,  4151  1102 

8021,  8027   199 

I  8657-8665  756,  857 

8660   580 

8739   188 

9651   695 

8  10072-10077  1170 

TREATIES. 

With  Great  Britain,  July 
28.  1900,  arts.  1,  3,  31 
Stat  1939,  1940   87 


ABZZOITA. 

CONSTITUTION. 

Ameod.  art  23.  185 

Art  2.  I  22  ....264 

HBVISED  STATUTES  1913. 

Penaj.  Come. 

27.   135 

1063,  1064   269 

1160-1162,  1188-1100. .  264 

OAUFOBHIA. 

CONSTITUTION. 

Art.  1,  I  1  1046 

Art  1,  I  14  607 

Art  6,  SS  2,  4   057 

Art  6,  S4Mi  219,  361,  508 

Art  11,  S  11   50 

Art  12,  fi  3   63 

CIVIL  CODEL 

13   858 

19  -  47,  1040 

47,  lubeec.  8   60 

82  219 

82,  Bubsec.  3  346 

S2.  Bubwcs.  4,  5  219 

I  137,  138   42 

164..  1052 

tS  196,  199,  203.  206,  207  42 

1  215.  230   346,  350 

309   884 

.S22   63 

324   47 

i  324.    Amended  by  Laws 

18t)5,  p.  lis   54 

857..   206 

I  1140,  1141   662 

1265   902 

1277.   358 

I  1386.  1387   346,  350 

1388   350 

147:j   srii 

S  1550    54 


1599   884 

S  T^,  1656   993 

1751,  1739    662 

)i  i;ii7  1044 

Si  i:>65,  2009    209 

S  lioiiU.  212 

L-*29,  2261   893 

i  2466,  2467.   230 

2511   66 

2888.   47 

3053.  212 

3155.  681 

3302    853 

3440.  332.  662 

CX)DB  OF  CIVIL  PRO- 
CEDURB. 

§5^   337 

I  lisT.    Amended  by  Laws 

V.al,  p.  848   657 

1  287,  sabaec  5   60 

i  287,  subsec.  6.  Amended 

by  Laws  1911,  p.  848. . .  657 

S  337,  tubsec.  2   870 

a  3:^9   870 

S   1038 

§  :!<;!)   687 

S  114.   65 

i  430,  Babsee.  3  353 

I  473  682,  800,  892 

I  r.(H.  aobsecs.  1,  6  355 

S  ."^so,  sobsec.  1  1018 

r>89,  690.   662 

S  f>S)0,  sabsec.  3.....  662 

S  738.  1007 

942  1038 

953c   357 

1022.   214 

1068.  69,  872 

1069   69 

1070   69,  341 

§  1074,  1077   69 

1 1086.   2.S5 
1210.  496 
1240,  subHW.  4   697 
S  1283,  1285,  1287    903 

S  1474   902 

8  M03   206 

f  17<3  et  seq  1015 

i!  1S70,  aubsec.  9  8S5 

S   214,  666 

fi  :;<^19.   65 

S  L'0.-,l  361,  506 

S  J'xil,  subsec.  3  879 

PENAL  CODE. 

S  7.  subspc.  12   506 

1N7,  180,  102   508 

S  26!H)   882 

8  .132   506 

§  r.fiO   884 

S  Mm   22;t 

I  1025   606 

l§  1O03.  1094    865 

«  nil   685 

§  1121   601 

5  n::7   879 

8  1 1  .'fl   508 

5   i;;24  696,  865 

S  I  114   508 

S  I4s7   505 

POLITICAL  CODE. 

SS  !X>7, 1288, 1290,  1201. . .  678 

i  3t;72   841 

SS  :;S97,  389ft  204 

OITT  CHARTERS. 

LoH  Angeles,  {  2^  aubsec. 
10.    Amended  by  Lews 

ll'U.  p.  2059  1021 

S;ni  Frandsco,  ch.  3,  S  1, 

ii>»ec.  2.   69 

N  Frandsco,  ch.  7,  i  2. .  60 


LAWS. 

1885,  p.  147.   Amended  by 

Laws  19U,  p.  626  1021 

1895,  p.  118   54 

1897,  p.  202  702 

1901.  p.  660  1040 

1903,  p.  379,  S  10.  Amend- 
ed by  Laws  1909,  p.  1038  697 

1903,  p.  412  670 

1909,    p.   339,    St   1,  2. 
Amended  by  Laws  1918, 

pp.  504,  S06.   841 

1909,  p.  1038   697 

1911,  p.  602,  SS  14,  18. .. .  502 

1911,  p.  626  102a 

1911,  p.  796   910 

1911,  p.  796,  S  1  885 

1011,  p.  848   657 

1911,  p.  2059  1021 

1911  (Dr.  Ress.)  p.  117...  1024 

1913,  p.  130  1024 

1913,  p.  279  

199,  200,  664,  1013 

1913,  p.  283.  S  12  685 

1913,  p.  288,  S  17   209 

1013,    p.    318.    S  77a. 
Amended  by  Lawa  1916, 

p.  1102   60 

1913,  pp.  504,  505   341 

1913,  p.  1040   86fJ 

1913,  p.  1067,  S  2  902 

1015,  p.  422    40 

1915,  p.  1102   60 


OOI.OKADO. 

CONSTITUTION. 


Art  2,  SS  25.  28. 
Art  8. 


....  959 
9tW 

Art  9,  S  10  848 

Art  10.  i  4  1118 

Art  16,  j  8.  256 

CODE  OF  CIVIL  PRO- 
CEDURE. 

i  183,  184  1118 

274    296 

MILLS'  ANNOTATED 
STATUTES  1912. 

8  1096   286 

It  2181-2183   857 

113788.3789.  8791   286 

REVISED  STATUTE.S  1908. 

1  1624   280 

I  3162    867 

IS  5167,  5185    848 

S  5ft.34.   Amended  by  Laws 

1013,  p.  627    847 

8  7140    295 

LAWS. 

1903,  p.  311    060 

1903,  pp.  331,  345,  346,  SS 

49,  83-86    059 

1909,  p.  808...   848 

1918,  p.  627    847 

IDAHO. 

CONSTITUTION. 

Art  1,  I  7  303 

Art  4,  1  18  373 

Art  5,  S  10  373 

REVISED  CODES. 

1 109    373 
8  1217,  1218   299 
S  1586,  1643   916 

1  3170   612 

IS  4868,  4360    808 
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I  4807,    sobnCB.    1,  2. 
Ameucled  hj  laws  1911, 

ch.  Ill   611 

i  7145    300 

I  7146.  par.  2  800 

8  7677   912 

LAWS. 

19U,  ch.  Ill  eii 


KAM8A8. 

CONSTITUTION. 

Art.  1,  8  1  790 

Art  11,  8  8   181 

CODE   OF   CIVIL  PBOCBl- 
DURB. 

45    640 

110   653 

266    176 

307   184,  807 

820    622 

845    145 

884    655 

566  452 

674    458 

580    619 

681   161,  458 

755    169 

GENERAL  STATUTES  1909. 

2526    462 

3082    615 

5638    640 

5703    653 

5901   184,  807 

5940   146 

5970    655 

6161   452 

6160    458 

6175   619 

6176   161.  458 

6351    169 

6489    183 

8  9278.   Repealed  hy  Lews 
1913,  ch.  330,  8  1   167 

OBNERAL  STATIJTBS  1915. 

530    637 

8  1094,  1221    188 

1460    176 

S  1508,  1665    188 

4678    797 

4806    918 

4889    653 

16413   169 
H  5499,  5544    188 
K  5896-5942    645 
5003j  664 
6276    641 
7163  ....176 
9108  145 

8  9129    800 

K  94;^fl-9440    145 

S  10973    157 

I  11452    795 

LAWS. 

1911,     ch.    218,  f  11. 
Amon()(>d  by  JjAws  1913, 

ch.  216,  8  5  461 

1913,  ch.  185,  a  2  148 

1913,  ch.  216,  §  5  461 

191-3,  ch.  330,  I  1   157 

1915,  ch.  321    647 

1915,  ch.  357,  8  23   156 


KOITTAKA. 

CONSTITUTION. 

Art.  3,  8  10  107 

Art  6.  I  0  470 

Art  9,  I  1  1166 


Art  13.  S  6. 
Art  16,  i  6. 


90 
784 


CIVIL  CODE  1895. 

810  (Bev.  Codes.  8  3761)  104 
960.  951  (ReTTCodes.  H 
4808,  4809)  .T...  666 

REVISED  CODES. 

8  1621  (subsec.  8  added  bj 

Iavs  1018,  ch.  28)  107 

I  2066    784 

»  3761,  3768   104 

I  3892   1151 

§8  4383,  4884,  4387,  4390, 

4391   !   115 

8  4820    104 

h  5226,  5227    466 

IS  6068,  6071,  6131-6135  112 

6  0593   1151 

6764   1149 

8  6787,  6788.  6796   112 

no  t  4   1151 

Tin:   „  104 

8*^"),  subsec.  4   102 

S897,  subsec.  1  102 

9157    477 

:)172   102 

1)174    477 

.  9257    102 

LAWS. 

1897,  p.'  203    99 

1907,  ch.  42   112 

1907,  ch.  168  1156 

1907,  ch.  168.  SI  2.  14,  161156 

1911,  ch.  1  477 

1911.  ch.  1,  8  2   477 

1913.  ch.  28  107 


HEVADA. 

REVISED  LAWS. 

8  1174    246 

8  4453   245 

I  5322    731 

88  6704,  7052    246 

LAWS. 

1916.  ch.  142.  8  IS  781 

NEW  MEXICO. 

CONSTITUTION. 

Art.  4,  a  24    721 

Art  8,  8  1   721 

Art.  9.  8  10   721 

Art  20,  8  2   248 

CODE  1016. 

»  2060-2080   1085 

8  3956   248 

8  4471   10«4 

S  4499    251 

88  4517,  4519    252 

LAWS. 

1915.  ch.  28   721 

1915,  ch.  26  1064 

OKI.AHOMA. 

CONSTITUTION. 

Art  9,  8  36   705 

Art  10,  SS  9.  13,  22   537 

Art  18,  «  3a.  «  712 

Art  28,  I  6  269 

Art.  23,  I  10  712 

REVISED  LAWS  1910. 

608-646    124 

1885    128 


8  2211   B6T 

8  2m8   526 

2856    514 

8  2865.  2866    276 

3253    128 

8  3368-3401    712 

3809    127 

8  4031,  4036    272 

4766    717 

5045    54^* 

5070    276 

5991    719 

6008    548 

6005    517 

g8  753*-7549    128 

LAWS. 

1910.  ch.  73,  8  2.  Amend- 
ed by  Laws  1910-11,  ch. 

120  124 

1910-11,  ch.  120  124 

1910-11,  ch.  152  717 

1913,  ch.  77  517 

1915,  ch.  20  517 

1915,  ch.  107,  art  2a,  8  4  949 

1915,  ch.  192    949 

1916,  ch.  39    537 

1916,  ch.  39,  8  4   949 

OREGON. 

CONSTITUTION. 

Art.  1,  6  18   81 

Art  7,  8  8   567 

HILi;S  A27NOTATED  LA.WS 
1892. 

Volume  2. 
8  2770    310 

BELLINGER  &  COTTON'S 
ANNOTATED  CODES  & 
STATUTES  1901. 

8  3037   SnO 

I  3127   310 

LORD'S  OREGON  LAWS. 

8  1    81 

8  60    585 

88  100-102,  106    418 

8  180   1181 

8  213,  214.  218,  259    975 

206    599 

301   599,  1163 

336   91 

575    438 

604    822 

790    94 

799,  Bub8«c.  33  416 

808    811 

1010,  1012  667 

1254,  1256    585 

1435-1460    567 

1437    822 

1527,  1637.  164%  1894  567 

2389,  2390    567 

2482    822 

3542.  3552  ai70 

S-^HS,  3594.  3597,  3509..  425 

3009,  3613   U70 

3696,  3725    425 

4586.   Amended  by  Laws 

1911,  p.  244    416 

fS  6069,  6070.  Amended 

'  by  Laws  1913,  p.  537. . .  S3 

8  Cb66.   Amended  by  Laws 

1913.  p.  59   438 

«  6859-6871   1159 

f  6916    825 

88  7416,  7419    86 

CITY  CHARTERS. 

Portland,  8  37.  snbsec.  34. 

laws  1891,  p.  807  1170 

Portiaad,  i  882  822 
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1891,  p.  807.  I  87.  sabaec. 

84  mo 

1901.  p.  248,  1 17   425 

1911,  p.  16   827 

1911,  p.  17,  «  2.  8  827 

1911,  p.  244    416 

1911,  p.  279    820 

1913,  p.  59    433 

1913,  pp.  170,  174   317 

lOlB.  p.  fi37   8S 

UTAH. 

COMPILED  LAWS  1907. 

f  150    609 

«  2918,  3001    255 

f  4307    789 

li  4687,  4646,  6015  IIM 

WASHnrOTOK. 

CONSTITUTION. 

Art.  2,  ft  28,  Bubsec.  6   744 

Art  4,     4   3 

Art.  4,     16   759 

Art.  7.     1   391 

Art,  7,      2  891,  744 

Art  8.     6   381 

Art  11,  I  9   744 

Art  11,  I  11   18 

Art.  11,  I  12   744 

Art.  13,  I  1   744 

Art  15   788 


Art.  17,  f  1. 


788 


EEIMINGTON  ft  BALLINO- 
BB'S  OODB. 

»  U60,  1161   1 

H  2666,  2826   926 

II  5571.  6572   401 

YdhiBM  8  a913). 
S8  1967-1, 1987—17   40S 

REMINGTON'S  CODE  1916. 

8 129,139,140   737 
144,  148   198 

159    763 

159.  Bubsecs.  2,  3,  6  775 

I  161,  165   776 

167.   756 

§  176.  177   763 

183   193 

i  202,  203   782 

235   406 

241    388 

303    406 

383    408 

431    401 

464    406 

466    35 

522   488 

599   414 

777    761 

886    37 

1159   761 

12L8  769 

1281  etBeg.....  388 

1307    3S 

1466-1467.   819 


1672  ... 

1718  ... 
1720.  . 
1721  ... 
2168  ... 
2622-1 


.  768 
.1139 
.  388 
.  20 
.  742 
7 


«  5562-87  to  6662—39..  384 

6060-8  488 

6059-34    380 

I  6050— 15a,  6059—102, 

6059—  191,  6059-106, 

6060- 201.  6068—221, 
6069-237    488 

«  6262-11,  6262—12  ....  772 

ir  6875,  6880    738 
I  8626—68.  8626-81  1148 
8799   738 
9112   891 

LAWS. 

1893.  p.  96  1188 

1896,  pp.  36-39.   H  1-5, 

7-0   767 

1909,  p.  598,  §  4  738 

1915,  p.  227   18 

1915,  p.  303,  8  9    29 

1915,  p.  885   18 

1915.  p.  385,  S  34   18 

1917,  ch.  3  744 

1917,  eh.  12  741 


WTOMIHO. 

COMPILED  STATUTES 
19ia 

i  2322.   806 


STAY. 

See  EzecutioQ,  4=9168. 


STEALINQ. 


See  Lerceoy. 

STIPULATIONS. 

See  Arbitration  and  Award,  «a>78:  Gnaxatton, 

«=>642. 


•14(4)  (Cal.)  A  stipnlatioQ  that  plaintiff  la 
the  owDer  of  the  property  unless  the  title  rested 
in  defendSDt  by  virtue  of  a  tax  deed  cannot  be 
construed  in  an  action  to  quiet  tiUe  as  a  waiv- 
er of  proof  of  the  proceedings  hy  which  the 
state  acquired  title  by  tax  deea.-^onea  Lnck- 
el.  163  P.  906. 

^s»l8(4)  (GaLApp.)  In  action  on  fire  policy, 
where  it  was  stipulated  that  plaintiff's  aasisnor 
owned  the  property  when  policy  was  issued,  evi- 
dence  tending  to  show  that  one  W.  E.  B.,  the 
son  of  the  W.  E.  B.  who  owned  the  proiwrtv, 
had  signed  the  deed  to  plaintiff,  was  properly 
excluded ;  matter  being  no  longer  an  issue.— 
SoweU  V.  London  Asaur.  Corp.,  163  P.  242. 

STOCK. 

See  CorporatlonB,  «S988-149. 

STOCKHOLDERS. 

See  Banks  and  Banking,  4=3>47,  49:  Oorpora- 
tlons,  «wl71,  186. 

STOLEN  GOODS. 

See  Beceiving  Stoten  Goods. 

STREET  RAILROADS. 

H.  REGUTATIOIV  Ain>  OPERATION. 

«=»)I4(8)  (Kan.)  In  action  for  injury  to  child 
20  months  old,  evidence  held  to  sustain  finding 


and  verdict  tbat  defendant'i  motonnan  failed 
to  exercise  reasonable  care  to  protect  diild.— 
Wyriek  t.  Kanaaa  SHectrlo  Utilities  Co.,  168 
P.  1099. 

In  an  action  tor  injury  to  a  child  Btroek  a 
street  ear,  finding  that  motMinaD'a  attenuon 
was  not  attracted  to  oOtet  oUecta,  nor  from  di- 
rectly in  front  of  hii  car,  hew  suatained  hf  the 

evidence. — Id. 

«s»ll8(6)  (Kan.)  In  an  action  for  injurr  to 
child  struck  by  street  car,  evidence  held  to  joe- 
tify  an  inatruction  upon  plalntiiTs  theory  that 
child  muBt  have  been  in  motorman's  view  some 
time  befwe  the  car  struck  him.— Wyriek  v.  Kan* 
aaa  EOeetrie  UtlUtles  Co..  168  P.  10S8. 

STREETS. 

See  Municipal  Corporations,  «s»347-686,  708- 
706b 

SUBROGATION. 

See  Landlord  and  Tenant.  <9=269. 

4»7(7)  (Colo.)  Where  a  surety  on  a  note  pays 
it  at  maturity,  he  is  entitled  to  be  sabrogated 
to  the  interest  of  the  payee  in  the  collateral. — 
Milner  v.  Eskridge,  168  P.  1116. 
<&=3l4(l)  (Or.)  A  purchaser,  in  good  faith  of 
stodE  In  trade  without  compliance  with  Bulk 
Sales  Act  (U  O.  L.  H  0069,  60TO.  as  amesded  by 
Laws  1913,  p.  637),  paying  with  porctiase  money 
a  mortgage  and  allowing  It  to  be  discharged 
held  entitled  to  subrogation  against  unsecured 
creditors  of  seller.— Hicks  v.  B^ils.  163  P.  83. 

SUBSCRIPTIONS. 

See  Oorpwatiwis,  «=s>8S~90;  Signaturai. 

SUBSTITUTED  SERVICE. 

See  Process,  ^70. 

SUIT. 

See  Action. 
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SUMMONS. 

See  ProceM. 

SURETY  COMPANIES. 

See  Principal  and  Surety.  «s>52. 

SURETYSHIP. 

See  Principal  and  Snrety. 

SURFACE  RIGHTS. 

See  Watera  and  Water  Courses,  ^»116, 

SURGEONS. 

See  Phyaiciaiis  and  SurseotuL 

SURVEYS. 

See  Boondariea^  ^=»0S. 

SUSPENSION. 

See  Attwuer  and  Client,  «=>38-fi8;  Interest 

SWINDLING. 

See  Falae  Preteniea 

TAXATION. 

See  Adverse  PossesmoD,  4=s)94;  GonatitatltHial 
Law,  «»70:  Licenses;  Honieipal  Corpora- 
tions, «=;»406-'524,  966. 

I.  irATlTBE  AHD  EXTENT  OF  POWEB 
m  GEHERAt^ 

(Wash.)  The  power  of  taxation  la  inci- 
dent of  sovereignty,  possessed  by  state  without 
being  ezpreaidy  conferred  by  people,  being  a 
legiaUtive  power  necessarilr  following  the  gen- 
eral power  to  main  Iaw&— State  v.  Clausen,  163 
P.  744. 

4»6  (Okl.)  Agencies  of  the  federal  i^em- 
meat  are  only  exempt  from  state  taxation  so 
far  OB  such  taxation  may  interfere  with  or  im- 
pair their  efficiency  in  performing  the  functions 
by  which  they  serve  the  government. — Large 
Oil  Co.  V.  Howard,  163  P.  537;  WhitehUl  v. 
Same,  Id.  947. 

E!xemption  of  federal  agencies  from  state  tax- 
ation depends  on  whether  the  tax  deprives  them 
of  power  to  serve  the  government,  or  hinders 
the  efficient  exercise  of  such  power;  and  a  tax 
upon  their  property  has  no  such  necessary  ef- 
fect, though  a  tax  upon  their  operations  is  a 
direct  obstruction  to  the  exercise  of  federal 
powers.— Id. 

«a8  (Okl.)  Laws  1916,  c  39,  imposing  tax 
on  gross  value  of  production  upon  property 
rights,  leases,  and  machinery,  as  to  company 
engaged  under  authority  of  Secretary  of  In- 
terior in  producing  oil  in  former  tribal  lands, 
was  not  a  tax  on  a  federal  agency  but  merely 
a  tax  on  its  property  and  valid. — I^rge  OU  Co. 
V.  Howard,  163  P.  537;  WhitehiU  v.  Same,  Id. 
947. 

Laws  1916,  c.  39,  imposing  percentage  tax 
on  gross  value  of  production  of  petroleum,  etc., 
by  company  engaged  under  anUiori^  nS  Sec- 
retary of  Interior  in  producing  oil,  ete.,  in 
former  tribal  lands,  does  not  impair  treaty 
rights  of  Osage  Indians  for  whom  federal  gov- 
ernment lawfully  undertook  to  act.— Id. 

Laws  1016,  c  39,  imfiosiug  percentage  tax 
on  gross  value  of  production  of  petroleum,  etc., 
upon  property  rights,  mining  rights,  invest- 
ments in  leases,  etc.,  does  not  tax  or  purport 
to  tax  a  lease  or  investment  therein,  or  the 
rights  and  privileges  thereunder. — Id. 
'g=»23  (Wash.)  Whether  duty  of  state  to  aid 
federal  government  in  national  defense  is  state 
purpose,  or  whether  duty  to  mobilize  and  train 
state  militia  and  other  like  military  organiza- 
tions is  a  state  purpose,  the  state,  acting 
through  its  L^slature,  is  empowered  to  dis- 


tribute burden  to  Ita  _poIitiea]  nbdiviaiona.— 
Stata  V.  Clatuen,  168  P.  744. 

H.  OOHBTTTUTIOWAL  BEOUXBB* 
KEHTS  Am  BESTBXOnom. 

«»37  (Wash.)  Laws  1917,  c  3,  imposing  on 
Pierce  county  indebtedness  of  $2,000,000,  to  se- 
cure by  condemnation  or  otherwise  land  for 
federal  mobUisation  station,  held  not  vif^tive 
of  Const  art  11,  |  8,  prohiUting  release  or 
charge  of  any  county  from  proportionate  share 
of  taxes  for  state  purposes. — State  t.  Clmuaen, 
163  P.  744. 

Nor  Const,  art  13,  i  1,  providing  that  state 
institationB  shall  b»  fostared  and  supported  by 
state.— Id. 

Nor  CJonst  art.  11,  |  12,  prohibiting  Legisla- 
ture from  imposing  taxes  on  county  for  county 
purposes. — Id. 

^=>40(2)  (Wash.)  Laws  1917,  c.  3,  imposing 
on  Pierce  county  an  indebtedness  of  $2,000,000 
to  secure,  by  condemnation  or  otherwise,  land 
for  federal  mobilisation  station,  held  not  vio- 
lative of  Const,  art.  7,  {  2,  reqniring  uniform- 
ity of  taxation.— State  v.  Clausen,  163  P.  744. 
«=>43  (N.M.)  Laws  1916,  c.  23,  creating  road 
extending  into  more  than  one  county  as  state 
highway  and  providing  for  levy  of  special  tax  in 
one  county  only  to  improve  such  road,  creates 
special  tax  district,  and  hence  does  not  violate 
Conet.  arL  8,  §  1,  requiring  taxes  to  be  equal 
and  unifonn  upon  subjecta  of  same  class. — Bor- 
rowdale  v.  Board  of  County  Com'rs  of  Socorro 
County,  163  P.  721. 

^49  (Ofcl.}  Laws  1916,  c.  39,  imposing  tax 
of  3  per  cent,  of  gross  value  of  plaintiff  com- 
pany's production  of  petrofeum,  etc.,  is  not 
repugnant  to  Const,  art.  10,  |  9,  declaring  that 
state  levy  on  ad  valorem  basis  shall  not  in  any 
year  exceed  S%  mills  on  tiie  dollar,  as  it  is  not 
a  tax  on  an  ad  valorem  baaia.— Large  Oil  Co. 
V.  Howard,  168  F.  637;  WhitehiU  t.  Same, 
Id.  947. 

m.  T.TABTT.TTY  OF  PERSONS  AMD 
7BOPEBTT. 

(B)  OovpwAtlena  aad  Oor»<»rat«  Slook 
■ad  Propet^* 

<&=9l21  (Okl.)  Laws  1916,  c.  89,  Imposing  tax 
of  3  per  cent  on  grOss  value  of  production  <Mt 
petroleum,  etc.,  imposes  a  special  tax  on  oil 
and  gas,  in  lieu  of  general  ad  valorem  tax  on 
producer's  property,  pursuant  to  Const,  art.  10, 
Is  13,  22.~Large  Oil  Co.  v.  Howard.  163  P. 
537 ;  WhitehiU  v.  Same,  Id.  947. 
«=>155  (Or.)  Under  B.  &  C.  Gomp.  {  3037,  and 
L.  O.  L.  §  3542,  the  franchise  of  a  telegraph 
company  granted  by  city  ordinance  to  maintain 
ita  lines  on  the  city  atreeta  was  not  taxable  pri- 
or to  the  time  L.  0.  L.  §  3662,  became  effective, 
but  was  taxable  thereafter.—Western  UdImi 
Telegraph  Co.  v.  Huriburt,  163  P.  117a 

A  telegraph  company  having  a  franchise  un- 
der Act  Cong.  July  'M,  1866,  to  maintain  ita  Une 
along  military  and  post  roaids  may  nevnthdesa 
be  taxed  on  ita  muuiripal  franchise  to  main- 
tain lines  along  a  city's  atreeta. — Id. 
«=3l65  (Kan.)  Under  Laws  1913,  c.  135.  {  2. 
imposing  franchise  tax  on  foreign  corporations, 
corporation  leasing  moat  of  ita  property  to 
another  company  was  liable  for  tax  where  it  re- 
tained ita  corporate  franchise,  seal,  bocAs.  and 
some  of  ita  property,  and  agreed  to  maintain 
ita  organization,  and  to  perform  corporate  acta 
to  carry  out  lesBc. — State  v.  Independence  Gas 
Co.,  108  P.  148. 

That  state  brought  action  charging  fweign  cor- 
porations  with  violation  of  trust  laws,  In  which 
receiver  was  appointed  to  conduct  ita  burineas 
until  certain  corporate  abuses  were  corrected, 
did  not  exempt  it  from  payment  of  franchise 
tax  imposed  by  Laws  1913,  o-  136,  {  2,  on  for- 
eign corporations.— Id. 

Agreement  between  foreign  corporation  and 
other  eunpaaies  with  their  ereditov,  in  whidi 
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state  Jdioed,  stipnlatinB  that  od  ctftain  pay- 
meats,  aBsignments,  etc.,  property  of  corpora- 
tion should  merge  in  that  of  another  company, 
did  not  relieve  corporation  from  pttymokt  of 
franchise  tax  Impoeed  b?  Laws  1918,  &  136, 1 2, 
for  preceding  year. — Id. 

(C)  Pabllo  Pro»«rtr  u*  teaUtattvM. 

<S=>I77  (Idaho)  Where  one  purchases  state  land 
uuder  an  installment  contract,  his  interest,  which 
is  subject  to  taxation,  under  Bev.  Codes,  SS  1686, 
1643,  bears  teme  relation  to  full  cash  value  of 
land  as  amount  paid  on  his  contract  bears  to 
total  price.— I^wis  v.  ChristoiiAer,  163  P.  ftL6w 

(D)  Bzemvttona. 

«=92I7  (Colo.)  Under  Const  art  10,  |  4,  ex- 
empting municipal  property  from  taxation,  rent- 
als from  property  devised  to  a  dty  in  trust  for 
establishment  and  maintenance  of  coUeg-e  held 
exempt— City  and  County  of  Denver  t.  Gnnter, 
103  P.  1118. 

^^41(3}  (Wyo.)  Under  Comp.  Sts.  1010,  I 
2822,  storerooms  of  building  owned  by  lodee  of 
secret  society,  and  another  building  used  as 
storeroom  by  tenant,  held  not  exempt  from  tax- 
ation.—Independent  Order  of  Odd  Fellows  of 
(Jasper,  Wyo.,  Lodga  No.  22  v.  Scott,  163  P. 
306. 

nr.  VhAxas  of  taxatioh. 

4»276  (Or.)  A  franchise  to  maintain  telegraph 
Hnes  along  dty  streets  granted  by  a  eity  ordi- 
nance to  a  fomgn  corporation  can  be  treated  as 
having  a  situs  for  taxation  within  the  county  in 
which  the  city  granting  it  was  situated.— West- 
em  Union  Telegraph  Go.  t.  Hariburt,  163  P. 
1170. 

T.  Z.EVT  AUD  ABSBSUCBHT. 

(B)  AsseBBomi  and  Proceedlnsa  tor  A>- 
■eaamcnt. 

4=»3I4  (Mont)  Under  Const  art  16.  }  5,  and 
Kev.  Codes,  I  2066,  the  appointee  to  a  vacancy 
in  the  ofGce  of  county  assessor  on  the  death  of 
an  incumbent  re-elected  tor  tbe  next  term  held 
entitled  to  the  office  only  to  tbe  expiration  of 
the  term  during  which  the  vacancy  occurred,  a 
vacancy  in  the  succeeding  term  being  for  the 
board  of  county  commisaionern  existing  at  that 
time  to  filL— State  v.  Smith,  163  P.  784. 

(O  Mod*  ot  Assessvent  Im  CteBeral* 

«»327  (Okl.)  Under  Laws  1910-11.  c  152,  pro- 
ceMings  to  assess  property  for  taxation  may 
be  initiated  by  the  owner's  return  of  list  of  tax- 
able property,  by  assessor's  list  of  omitted  prop- 
er^, and  by  addition .  ot  omitted  proper^  by 
board  of  equaliEation  on  notice  and  hearing, 
etc.— Weatherly  v.  Sawyer.  163  P.  717. 

(K)  AascsamcBt  Rolls  or  Books. 

«=!>42I(1)  (Or.)  "Index  to  Taxpayers."  "Divi- 
sion Book,"  and  "Block  Boc*,"  describing  prop- 
erty by  figures  and  abbreviations  with  reference 
to  sssessment  roll  pnses,  were  public  records, 
within  Ia  O.  L.  I  S(w4,  as  to  description  by 
reference  to  public  records,  in  view  of  sections 
3588,  .3597,  3599,— Bagley  v.  Bloch,  163  P.  425. 
9=9445  (Or.)  An  assessment  held  to  assess  only 
a  franchise  granted  by  an  ordifiaoce  enacted  un- 
der the  authority  of  Portland  Charter.  8  37. 
subd.  34,  to  foreign  telegraph  corporation  to 
maintain  telegraph  lines  along  the  city  streets, 
not  its  franchise  under  Act  Cong,  Joly  24,  1866. 
—Western  Union  Telegraph  Co,  v.  Hurlburt, 
163  P.  1170. 

(O)  Review.  Correction,  or  flettlny  Aside 
of  Asses  am  cut. 

<g=>453  (Okl.)  Whenever  the  statotes  of  a  state 
provide  a  mode  by  which  appeals  may  be  taken 
from  the  assessment  or  equalization  of  proper- 
ty, that  remedy  is  exclusive,  and  equitable  rem- 


edies cannot  be  resorted  to.— Weatherly  r.  Saw- 
yer, 183  P.  717. 

4=»493(3)  (Colo.)  Appeal  from  tax  commis- 
sion's decision  on  review  of  assessment  not  be- 
ing in  time  Umited  by  Bev.  St  1908,  |  5C34, 
as  amended  by  Laws  1913,  p.  627,  held  properly 
dismissed,  at  least  in  absence  of  showing  of  cir- 
cnmstance  beyond  aKteUant's  control- Fodaal 
Gas  Co.  T.  Ck>lorado  Tax  Commission,  163  P. 
847. 

Vm.  OOIXECTIOK    Aim  ENFOBOB- 
MENT  AGAINST  PERSONS  OB  PEB- 
SONAIi  PBOPEBTT. 
(O)  BemediM  for  WrOMgtfKl  BBfovosBoat. 

4=5>607  (Colo.)  A  complaint  seeking  to  enjoin 
collection  of  a  tax  will  be  dismissed  upon  pay- 
ment of  the  tax,  since  relief  should  be  sought  by 
a  claim  for  renrnd.- Belier  t.  WUsmi,  163  P. 
861. 

4=>609  (Or.)  A  telegraph  company  cannot  ob- 
ject in  a  suit  to  restrain  collection  of  a  tax  on 
Its  franchise  that  tbe  valuadon  was  arbitrarily 
fixed,  where  it  did  not  seek  a  reduction  of  the 
assessment  under  the  provisions  of  L.  O.  Jj.  H 
3609,  361S.— Western  Union  Telegraph  Go.  t. 
Hurlburt.  168  P.  1170. 

IZ.  SA£B  OF  UUfD  FOB.  EOITPAT. 
MEET  OF  TAX. 

<S=>642  (Or.)  A  stipulation,  on  which  stdt  wai 
tried,  assigning  no  reason  why  process  in  tai 
foreclosure  proceedings  was  served  by  publica- 
tion upon  a  remdent  of  the  state,  did  not  uphold 
decree  sustaining  tax  lim;  L.  O.  L.  |  3606.  re- 

?[ulring  snmmms  to  be  served  in  Uke  manner  as 
n  circuit  court- Bagley  y.  moch,  163  P.  420. 
*=j678(5)  (Cal.)  Under  PoL  Code,  i  3897,  as  to 
sale  of  property  conveyed  to  the  state,  mailing 
of  notice  of  sale  for  taxes,  where  poet  office  ad- 
dress of  party  to  whom  land  was  last  assessed 
is  known,  is  prerequisite  to  antiiorfty  of  tax 
collector  to  make  sale.— Rndell  t.  Collins,  168 
P.  204. 

Mailing  of  a  notice  ot  sale  to  party  to  whom 
land  was  last  assessed,  required  by  PoL  Code,  i 
2807,  must  be  at  or  before  commencement  of 
period  of  three  weeks  before  sale  during  which 
notice  must  be  published  or  posted. — Id. 
^9687  (Or.)  Where  collector  neglected  to  in- 
dorse on  tax  roll  the  particular  tHurt  of  land  to 
which  a  part  payment  applied,  his  delinquency 
certificate,  issoed  for  a  part  oaiSi  was  void.— 
Bagley  t.  Bloch,  168  P.  420. 

XI.  TAX  TITIXB. 

(A)  Title  and  Rights  ot  Paroiimser  »t  Tmm 
Sale. 

€=»734{4)  (Or.)  Under  2  HDl's  Ann.  Laws  1892. 
S  2770,  a  tax  title  based  on  two  assessments  re- 
spectively describing  the  land  as  "W.  *  ot  N. 
E.*  "  and  "W.M  of  N.  B.<  "  of  a  certain  sec- 
tion, township,  and  range  was  Invalid.— Noble 
V.  Watrons.  163  P.  810. 

(B)  T«x  Deeds. 

e=>752  fC'il.)  Where  plaintiff  sought  injunc- 
tion against  isstinoce  of  tax  deed  to  bis  prop- 
erty and  maudamus  to  compel  county  treasurer 
to  issue  receipt  in  full  for  taxes  and  special 
assessments  upon  payment  of  principal  without 
penalty,  equitable  principles  might  oe  applied, 
and  where  plaintiff  foiled  to  tender  part  of  tax 
and  penalty  which  were  just  and  legal,  he  was 
not  entitled  to  court's  aid.— Wlutehead  v. 
Mackey,  163  P.  124. 

^760  (CaL)  Under  Pol.  Code,  §  3897,  requir- 
ing mailing  of  notice  of  a  sale,  where  post 
office  address  of  the  party  to  whom  land  was 
last  assessed  is  known,  and  section  3898,  re- 
quiring tax  collector  to  execute  a  deed  to  pur- 
chaser at  a  tax  sale  reciting  facts  necessary  to 
authorize  such  sale,  a  deed,  which  did  not  recite 
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either  that  notice  was  mailed  or  that  it  was  not 
required  to  be  mailed,  was  Toid^Budell  t.  Col- 
lins, 163  P.  204. 

<8=»764a)  (Kan.)  TTsder  Oen.  St  1916,  8 
11452,  a  tax  deed  which  fails  to  ehow  qaaDtity 
of  land  paid  for  by  purchaser  is  void. — ^Ditmers 
V.  Rogera,  163  P.  796. 

€=>788(3)  (Cal.)  In  an  action  to  quiet  title, 
where  plaintiff  claims  pursuant  to  PoL  Code,  19 
3Si>7,  3898,  and  proved  no  evidence  of  validity 
of  sale,  except  that  tax  collector  did  not  know 
address  of  person  to  whom  property  was  last 
assessed,  the  deed,  which  was  not  made  In  con- 
fwmity  with  TequirementB  of  said  sections, 
could  not  operate  as  prima  facie  evidence  to 
prove  various  conditions  precedent  to  sale.— 
Rudell  V.  Collins,  163  P.  204. 
«=3768(3)  (Or.)  Except  as  the  statute  relieves 
him  of  the  burden,  a  party  asserting  a  tax  title 
must  show  a  CMQpliance  with  the  statute  in  each 
step  leading  up  to  the  execution  of  bis  deed. — 
Noble  v.  WatrouH,  183  P.  310. 
<^788(4)  (Or.)  B.  &  C.  Comp^  {  3127.  shifts 
the  burden  of  proof,  but  does  not  validate  a  tax 
title  based  on  an  inauffident  assessment— Noble 
v.  Watrous,  163  P.  310. 

(O)  Actions  to  Conflrm  or  Trr  Title. 

<^800(1)  (Gal.)  In  action  to  quiet  title,  where- 
in defendant  claimed  under  tax  deed,  but  it  was 
proved  that  the  tax  deed  covered  different  land 
from  that  described  in  the  complaint,  defendant 
was  not  as  a  prerequisite  to  decree  for  plaintiff 
entitled  to  reunbarsement  for  taxes  and  im- 
provements.— Jones  V.  Luckel,  168  P.  906. 
«=>800(1)  (KanJ  A  tax  deed,  if  void,  should 
not  be  set  aside  and  title  of  owner  quieted  until 
reimbursement  is  made  to  holder  of  tbe  tax 
deed.— Ditmers  v.  Rogers,  163  P.  796. 
«=>e00(2)  (Or.)  Since  Laws  1901,  p.  248,  f  17, 
declare  taxes  a  lieu  on  realty,  it  is  immaterial 
that  taxes  were  levied  before  present  purchaser 
owned  lands,  and  in  a  suit  to  quiet  title  for  in- 
validity of  tax  lien  it  was  incumbent  upon 
plaintuf  to  tender  ddinquent  taxes  into  court, 
as  required  by  U  O.  L.  |  8726.— Bagley  v. 
Blo«A,  163  P.  425. 

«=»8I0(1)  (CaL)  In  action  to  quiet  title,  where 
defendant  dalmed  under  grant  from  state  aftor 
tax  sale,  plaintiff  was  entitled  to  decree  in  the 
absence  of  showing  by  defendant  of  the  pro- 
ceedings by  which  the  state  acquired  title,  and 
proof  of  Its  deed  to  him  was  not  alone  sufficient 
—Jones  V.  Luckel,  163  P.  906. 
<S=>8fO(3)  (Cal.)  In  action  to  quiet  title,  where 
defendant  claimed  under  deed  from  state  after 
tax  sale,  and  {daintiff  claimed  that  such 
tax  deed  related  to  totally  different  lands,  her 
proof  of  the  tax  deed  upon  such  theory  was  not 
sufficient  proof  to  support  the  defendant's  claim. 
—Jones  V.  Luckel,  1^  P.  906. 
«=38)4(1)  (Or.)  In  suit  to  quiet  title,  held,  that 
decree  for  plaintiff  should  be  conditioned  on  his 
paying  into  court  the  sum  necessary  to  reim- 
burse defendant  for  taxes  paid  during  pendency 
of  case,  with  lawful  interest  thereon.-^oble  v. 
Watrous,  163  P.  310. 

^»8I8  (Or.)  Under  facts  showing  in  a  suit  to 
qniet  title  that  defendant  claimed  and  had  held 
in  good  faith  under  an  invalid  tax  deed,  and 
that  plaintiff  and  his  predecessor  had  been  dila- 
tory, and  that  plaintiff  paid  but  a  nominal  con- 
sideration, held  that,  on  reversal  and  rendition  . 
of  decree  for  plaintiff,  defendant  was  entitled 
to  costs  in  both  courts.— Noble  v.  Watrous,  163 
P.  810. 

Xm.  ItEOACT,  IKHEKITAHOB,  AND 
TBAH8F£K  TAXES. 

^B6I  (Kan.)  Under  legacy  tax  law  (Gen.  St 
1909,  !  9278)  In  force  in  1912,  providing  that  on 
domestic  corporation's  recorded  transfer  of 
stock  by  foreign  exccntor  before  payment  of  tax, 
it  should  be  liable,  repealed  by  utws  1913,  c. 
380,  i  1,  allegati<m  to  pay  tax  on  legacy  of  wtxtA 
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under  will  of  nonrerident  who  died  in  19I2. 
transferred  by  defendant  to  legatee  in  191A, 
survived  repeaL- State  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  im  P.  157. 

Under  legacy  tax  law  (Oen.  St  1909. 1  9278), 
making  domestic  corporation  recording  transfer 
of  its  stock  by  foreign  executor  before  payment 
of  tax  liable  for  tax,  repealed  by  Laws  1913, 
c  330.  S  1*  state's  right  to  look  to  corporation's 
future  refusal  to  record  trantfer  was  not  a 
"right  accrued,"  and  Its  obligation  had  not  thai 
become  a  "duty  Imposed"  under  the  general  sav- 
ing clause  (Geo.  St  1815.  |  10073).— Id. 
«=9864  (Oal.)  In  view  of  Civ.  Code,  |  1265, 
Code  Civ.  Proc.  f  1474,  and  St.  1913,  p.  1067, 
I  2,  held  that  homestead  pioperu,  title  to 
which  was  transferred  to  widow  by  and  oo 
death  of  her  husband,  was  liable  to  inh»itance 
tax.— In  re  Stewart's  Estete,  163  P.  902. 
«=s>878(2)  (Kan.)  Under  will  creating  life  estate 
in  stocks  of  Kansas  corporation  in  testator's 
widow  and  bequeathing  remainder  to  benefici- 
aries named  under  her  power  of  appointment, 
rnnainder  was  part  of  testator's  estate  specific- 
ally exempted  from  payment  of  inheritance  tax 
by  Laws  1915,  c  357,  {  23,  thereafter  enacted, 
notwithstanding  appointment  was  exercised  aft- 
er it  took  effect.— State  v.  United  Statea  Trust 
Co.,  of  New  York,  103  P.  15C. 

TECHNICAL  ERROR. 

See  Appeal  and  Vttor,  «s»1170l 

TELEGRAPHS  AND  TELEPHONES. 

See  Taxatim,  ^15S. 

TENANCY  IN  COMMON. 

I.  OBJSATIOK  AHD  BZIWEXOK. 

€=^3  (Kan.)  Plaintlff*B  contract  with  owner  of 
land  on  which  alfalfa  was  growing  to  put  it 
up  for  half,  when  pertona^  vested  title  in 
plaintiff  to  one-half  of  each  sta<^  as  a  tenant 
in  common  with  the  owner.— Jewdl  t.  Gann. 
163  P.  645. 

m.  BIOKTB  AMD  T.TABTT.TTIEa  OF 
OOTENAHTS  AB  TO  THIRD 
PEBSONB. 

<^^3  (CaLApp.)  An  agreement  by  purchaser 
to  pay  one  tenant  in  common  more  for  his  inters 
est  in  the  property  than  was  paid  to  the  other 
tenant  is  not  void,  even  if  not  known  to  the 
other  tenant.— Goldberg  v.  Gets,  163  P.  221. 
<S=44  (Kan.)  A  cotenant  in  one-half  of  each 
stack  of  alfalfa  could  not  pass  title  to  more 
than  his  share  in  it— Jewell  v.  Gann,  163  P. 
645. 

^S50)  (Kan.)  Where  plaintiff's  t  cotenant  is 
one-half  of  each  stack  of  alfalfa  sold  it  to  one 
whose  successes  refused  i^aiatiff's  demand  for 
his  share,  plaintiff  could  r^levy  his  share,  or  re- 
cover Its  value,— Jewell  v.  Gann,  168  P.  M5. 

TENDER. 

See  Interest  ^50;  Sales,  «=»153. 

$=38  (Okl.)  Where  note  is  made  payable  at 
certain  place,  the  maker,  to  avoid  costs  and  in- 
terest after  maturity,  must  deposit  or  tender  the 
value  of  the  note  at  that  place,  although  the 
note  is  not  there^Isbell  t.  Walton  Trust  Col. 
163  P.  716i 

«»I4(1)  (Okl.)  Tender  must  not  be  coupled 
with  any  other  conditions  than  thoee  whidi  it 
is  clearly  duty  of  mortgagee  to  ftilSll  on  receiv- 
ing paymoit  or  ■atlameUon^IsbeU  r.  Walton 
Trust  Ob.,  163  P.  716. 

Where  note  was  pay^e  at  certain  plac«, 
leaving  of  suffident  money  to  pay  it  In  bank  at 
another  place  to  be  turned  over  to  payee  upon 
performance  of  some  conditions,  wUch  it  was 
not  required  to  perfornu  was  not  a  aaSdoit 
tender  .—Id. 
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TERMINI. 

See  Bailroeds,  «=>60. 

TESTAMENTARY  CAPACITY. 

See  Wffle,  0=»S2-W. 

THEFT. 

See  lAxcenr- 

TIME. 

See  Appeal  and  Error,  «»339-356,  744;  BUIb 
siulKotea.«s>416;  Cwtiorarl,  «=>41;  Crim- 
inal Law,  «=»228,  10«9;  Judgment,  «k»158; 
Parties;  Vendor  and  PnrchaaBr,  «S375. 

^9(4)  (Or.)  Under  L.  O.  L.  Si  1264.  1255. 
time  for  serrice  by  publicatiMt  oi  dtaacoi  on 
nonreBident  or  nnknown  heirs  is-  to  b«  oompnted 
by  exclndinff  day  of  paUication  and  includ- 
ing day  upon  which  order  of  sale  is  made,  and 
an  order  made  less  than  38  daye  after  first  day 
of  publicati<Hi  la  prematnxe.-~Stadelnuui  T.  Min- 
er, 168  P.  685. 

TITLE. 

See  Abstracts  of  Title;  Adverse  Possession; 
Covenants,  «=>^;  Partiticm,  «=»17;  Tax- 
ation, 4s9734~818;  Vendor  and  Purchaser, 
«»18a 

TORTS. 

See  Attadiment,  ^»884;   Oonq)irac7,  «3s>8; 
Damages,   ^105,   120;  Death, 
False  imprisoomeDt;  Fraud;  Injanction, 
101,  180 ;  Limitation  of  Actions,  «=365 ;  Ma- 
lidous  Prosecution ;  MaMer  and  Servant, 
311:    Municiral  CoTnoratioiu,  «=>724-^; 
Negligence;   Principal  and  Agent,  ^=»14S- 
161  rProcess,  ^ITl ;  States,  «s9»il2 ;  Tres- 
Trover  and  Conversion. 


TOWNS. 

See  Counties;  Municipal  CorpMutims. 

nr.  nuoAL  MAHAammsrs.  nmvio 

DEBT,  SEOUlBtlTXEB,  AHD 
TAXATION. 

«=952(1)  (Kan.)  Municipal  bonds  are  not  "is- 
sued" until  they  are  sent  out,  delivered,  or  put 
into  circulatioB. — Steinbruck  v.  Milford  Tp., 
1«S  P.  647. 

Where  bonds  of  township  were  not  issued 
when  Curative  Act,  validating  all  such  bonds 
"issued  prior  to  the  passage  of  this  act,"  took 
effect,  the  act  did  not  apply  thereto.— Id. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Certiorari.  «ss»47. 

IT.  mFBIHOXaSENT  Ain>  UMFAKB 
COMPETITION. 
(O)  Aetlona. 

«=s»93(3)  (Wash.)  Ehridence  held  to  w.arrant 
finding  of  insolvency  of  defendants  in  action  to 
restrain  unfair  competition.— State  t.  Snperlor 
Court  for  King  County,  163  P.  765. 
®=399  (Wash.)  In  action  to  restrain  unfair 
competition  on  sronud  of  insolvency  of  defend- 
ants, in  view  of  effect  of  finding  of  insolvency 
of  defendant  upon  plalntllTs  right  to  appeal, 
court  should  have  made  such  flndlng,r-State  v. 
Snpolra'  Court  for  King  County,  168  P.  765. 

TRADE  UNIONS. 

See  Conspiracy,  <^8;  Injunction,  «S9101,  130. 

(Moflt)  Labor  anions  are  not  unlawful — 
Empire  Theater  Co.  v.  Cloke,  163  P.  107. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «=9612. 


TREATIES. 

0=»8  (WashO  Treaty  between  United  States 
and  United  Kingdon  of  Great  Britain  and  Ire- 
land, ratified  July  28,  1900,  art  1,  does  not 
give  alien  heir  three  years  to  appear  in  court 
for  settlement  of  estate,  bot  only  three  yean 
to  dispose  of  property,  if  it  Is  determined  tie  Is 
entitled  thereto.— Doble  v.  SUte,  163  P.  37. 

Under  treaty  between  United  States  and 
Great  Britain  and  Ireland,  ratified  July  28, 
1900,  art.  3,  the  remedy  for  correcting  judgment 
of  escheat,  entered  wlthont  notice  to  eonsnlar 
officer,  mast  be  sought  In  coonty  whafi  Judg- 
ment was  midered,  not  in  Thurston  oonutr.— Id. 

TREES. 

See  Adjoining  Lendowners,  ^vBL 

TRESPASS. 

See  Animals,  ^s^dl-lOO;  False  Imprisonment. 

I.  ACTS    OONBTITUTINO  TBESPA8S 
AND  T.TABTT.TTY  THBBEFOB. 

^»I0  (Or.)  Inclosed  land  cannot  be  Invaded 
except  in  case  of  necessity,  such  as  to  escape 
bodily  injury,  etc.— Williams  v.  Qoose  I«ke 
Valley  Irr.  Co.,  163  P.  SI. 

n.  ACTIONS. 

(A)  Rl^bt  of  Action  and  DetRnses. 

«=»20(3)  (Kan.)  Possession  of  property  under 
claim  of  ownership  is  sufficient  tiue  to  main- 
tain an  action  a^dnst  a  wrongdoer  for  dam- 
ages  to  the  property.— Davia  v.  Sim,  163  P.  622. 

Where  corporaQoa  has  allotted  corporate 
property  to  its  shareholders  and  authorised  ex- 
ecution and  ddiven  of  conveyances,  an  allot- 
tee, taking  possession  pursuant  thereto,  may 
maintain  action  for  damages  to  the  propwty, 
though  he  did  not  receive  formal  conv^ance 
until  after  cause  of  action  accrued. — Id. 

Where  a  corporatioa  was  wound  up  and  a 
shareholder  was  allotted  part  of  bis  r^ty,  en- 
tered into  possession,  and  before  formal  execu- 
tion of  the  corporation's  authorized  convey- 
ance the  property  was  damaged  by  flood,  such 
allottee  conld  maintain  an  aetl(ni  for  damages 
to  the  property. — Id. 

TRESPASS  TO  TRY  TITLE 

See  Ejectment 

TRIAL 

See  Dismissal  end  Noosoit;  New  Trial;  Stipu- 
lations. 

For  trial  of  particular  actions  or  loroceedlngs, 

see  also  the  various  apeta&c  tc^ica. 
For  review  of  rulings  at  tr^al,  see  Appeal  and 

Error. 

nr.  BEOEraON  OF  ETIDENOB. 

(A)  IntrodnetloM.  omm*t  nnd  AdaslsalM  at 
Krl€mmem  In  Omcval. 

9=339  (Ck)Io.)  Records  of  deeds  offered  in  evi- 
dence by  plaintifF,  certified  copies  of  which  were 
furnished,  marked  as  exhibits,  and  considered 
by  the  trial  court,  held  to  have  been  soffidently 
introduced  to  be  considered  as  evidence.— Oallf* 
Kan  V.  Thomas  S.  Hayden  Realty  Co.,  163  P. 
295. 

®=957  (Wash.)  In  action  for  Injariea  in  auto- 
mobile collision,  haZtl,  that  court  abused  discre- 
tion in  limitini;  defendants,  after  they  had  called 
five  or  six  witnesses,  to  calling  of  one  more 
witness  to  testify  as  to  accident,  though  there 
were  two  others  in  court. — Mogelberg  v.  CW- 
houn,  163  P.  29. 
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(C>  Objeetlona,  Hotlona  to  Strike  Out,  •md 
Hxeepttons* 

4=>75  (Or.)  Where  defendant  saw  St  to  go  in- 
to certain  subject  in  trial  court,  it  must  be  held 
to  have  given  consent  to  coneideration  b;  court 
•of  testimony  adduced  on  such  subject — Or^n- 
Washineton  R.  &  Nav.  Co.  v.  Spokane,  P.  ft 
S.  Ey.  Co..  168  P.  600. 

4=s>7S  (Mont.)  An  objection  to  evidence  once 
saved  is  eaved  for  all  purposes  anless  waived 
thereafter.— Ferrat  v.  Adamaon,  163  P.  112. 

4=»94  (Kan.)  It  is  not  error  to  overrule  a  mo- 
tion to 'strike  out  evidence  when  the  objection 
to  it  is  not  disclosed  and  when  its  impropriety 
or  insufficiency  is  not  apparent.— Wideman  v. 
Faivre,  163  P.  610. 

V.  ABGUlCEirrS  AHD  OOBDVCT  OF 
OOtrKSEL. 

«=:»I20(^  (Colo.)  In  an  action  for  the  fees  <^ 
an  attorney  for  a  corporation  who  w»a  to  be 
paid  only  in  case  the  company  was  a  aaccesa, 
argumoits  by  plaintiff's  counsel  stating  the 
amount  received  by  two  directors  of  tbe  com- 
pany held  not  ^tirely  outside  tbe  record.— Ex- 
pansion Gold  Mining  ft  Leasing  Co.  t.  Camp- 
bell, 163  P.  968. 

TI.  TAKIICO  CASEOK  QUESTIOH 
FBOK  JmtT. 

(A)  <|,iieatloas  •<  lAW  or  of  Fael  In  Gen- 

^s>l4l  (Kaa>)  Where  two  parties  are  jointly 
sued  on  a  note  and  on  an  account,  and  the  evi- 
dence shows  that  both  signed  the  note,  but 
there  is  no  evidence  of  liability  of  one  party  on 
the  account,  the  court  should  instruct  that 
such  party  ia  not  liable.— Stuckey  v.  Irwin, 
163  P.  621. 

^^143  (Waah.)  Where  there  is  a  substantial 
conflict  in  tiw  testimony,  it  is  the  province  of 
the  jury  to  determine  the  weight  and  credit  to 
be  given  tlie  testimony  of  tbe  various  witnesses, 
and  the  case  should  be  submitted  to  them.— 
Goertz  v.  Continental  lafe  Ins.  ft  Inv.  Co.,  168 
P.  938. 

(B)  Demnrrer  to  BlTKenw. 

«=i>l56(2)  (Kan.)  When  pleintiGTs  evidence  is 
challenge*!  by  a  demurrer,  all  the  evidence  in 
support  of  his  cause  of  action  is  entitled  to 
most  tavorMe  consideration,  and  it  is  immate- 
rial that  part  of  testimony  may  contradic- 
tory or  inconsistent  with  tbnt  part  tending  to 
support  his  cause  of  action. — Matassarln  t. 
Wichita  H,  ft  Light  Co.,  108  P.  70a 

(O)  DtaniiaMl  or  Nonsnlt. 

€s>l64  (Colo.)  Defendant's  motion  for  nonsuit 
as  to  part  of  plaintiffs  claim,  made  when  plain- 
tiff's evidence  was  in,  and  to  direct  verdict  in 
defendant's  favor  on  balance,  together  with 
plaintiCTs  request  that  case  be  dismissed  without 
prejudice,  were  equivalent  to  plaintiff's  tnking 
voluntary  nonsuit  ou  conclusion  of  tiis  cose.— 
McKirahan  v.  Georgetown  Tunnel  Transp.  Co., 
163  P.  1118. 

4=9(65  (Colo.)  Where  defendaut  moved  for  non- 
suit) except  as  to  single  item,  and  asked  court  to 
instruct  verdict  for  it,  and  plaintiff  moved  to 
dismiss  case  without  prejudice,  and  court  said 
that  nonsuit  would  be  granted  and  judgment  en- 
tered against  plaintiff,  on  order  made  entry 
should  have  been  simply  for  dismissal  with  costs 
in  favor  of  defenrlant.— McKirahan  v.  George- 
town Tunnel  Transp.  Co..  163  P.  1118. 

Under  Code  Civ.  Proc.  183,  184.  where,  at 
close  of  plaintiff's  evidence,  defendant  moved  for 
nonsuit,  except  as  to  single  item,  and  asked 
court  to  instruct  verdict  in  its  favor,  and  plain- 
tiff moved  to  dismiss  without  prejudice,  and 
court  said  nonsuit  would  be  granted  ami  judg- 
ment entered  agaioat  plaintiff,  action  of  court 


and  judgment  entered  had  same  effect  as  thou^ 
court  had  expressly  entered  order  dismiaslpg 
case  without  prejadice.— Id. 

(0|  Dlnotton  of  Terdtet. 

«s>l69  (Okl.)  It  is  onlv  when  the  evidence, 
with  the  jury's  reasonable  inferences,  would  be 
insufficient  to  sopport  verdict  for  plaintiS, 
that  court  may  direct  verdict  for  defoidant,  and 
unless  no  recovery  can  be  had  on  any  view  of 
the  evidence,  the  case  should  be  left  to  the  Jury. 
—Kinney  v.  Grooms,  163  P.  631. 

VH.  IHSTRtTOTIOHS  TO  JTTBT. 
(B)  HooeasItT  nnd  Bnbjeet-Hmttcr. 

«»203(1)  (Or.)  In  brewer's  acticm  for  commis- 
sion on  exchange  of  stod  of  goods,  although 
complaint  alleged  sale  of  personalty  only,  it  was 
proper  to  submit  to  jury  qnestioa  whether  sale 
of  stock  included  realty  on  which  the  bnilding 
was  situated  as  embracing  the  defendant's  the- 
ory  or  tba  casfc— Van  Oradol  v.  Hutchoroft,  163 
P.  978. 

(C)  Form,  lleanlaltea,  nnd  ■■ffleleney. 

«==>242  (Kan.)  In  action  for  Injury  while 
alighting  from  a  street  car,  an-  Instruction  on 
contributory  negligence  held- not  a  pronounce- 
ment of  tbe  discarded  doctrine  of  comparative 
negligence  or  otherwise  misleading.— laataasar- 
in  T.  Wichita  B.  ft  Ugbt  Co..  IffiTP.  796. 

(U)  AppUeabllltT  to  Pleo«bM(s  u«  Bvl- 

denoe, 

^=>250  (Kan.)  In  action  for  rent  under  written 
lease  for  one  year,  where  there  was  neither  al- 
legation nor  evidence  of  plaintiff's  failure  to  use 
reasonable  dUigence  to  mitigate  damages,  after 
abandonment  of  lease,  and  where  proof  riiowed 
receipt  of  two  months'  rent  from  subsequwit  ten- 
ant, refusal  to  instruct  on  mitigation  of  dam- 
ages was  not  error. — Stdnman  v.  Jolin  Hall 
TSiiloring  Co.,  163  P.  4B2. 

<*=»250  (Kan.)  The  court  may  Instruct  np<m  any 
issue  or  theory  of-a  party  within  the  pleadinss 
and  which  the  evidence  fairly  tends  to  support, 
althoa^  the  evidence  la  not  direct  or  strong  and 
mi^t  be  deemed  inadequate  if  the  court  waa 
the  trier  of  the  fact.— Wyrid:  v.  Kansas  Electric 
Utilities  Co.,  163  P.  1059. 

«=!>25l(l)  (Onlo.)  A  requested  instruction  pre- 
senting a  defense  not  pleaded  is  properly  re- 
fused.—Denver  Auto  Goods  Co.  V.  Peerless  Ra- 
diator Co.,  163  P.  855. 

«»25l(4)  (Colo.)  In  an  action  on  a  contract 
for  attorney's  fees,  where  the  statute  of  frauds 
was  not  put  in  issue  by  the  answer,  an  instruc- 
tion requested  by  defendant  pertainintr  thereto 
was  properly  refused.- Elxpansinn  Gold  Mining 
ft  Leasing  Co.  r.  Campbell,  163  P.  968. 

<8»252(16)  (Oolo.)  In  an  action  for  fees  of  an 
attorney  for  a  corporation,  evidence  that  plain- 
tiff had  induced  the  post  office  inspector  to  de- 
fer action  on  a  fraud  order  until  the  corpora- 
tion's directors  could  be  present  held  not  to 
warrant  an  instructicHi  on  the  rendition  of  il- 
legal services.— Expansion  Gold  Mining  ft  Leas- 
ing Co.  V.  CampbeU,  163  P.  968. 

1^252(18)  (Kan.)  In  will  contest.  instroctitKi 
that  if  testator  had  insane  delomon  tiiat  his 
children  had  not  treated  him  kindly,  causinK 
him  to  make  tbe  will  as  he  did,  it  could  not 
stand,  was  objectionable,  where  its  applica- 
tion to  the  facts  shown  did  not  clearly  appear. 
— I>e  Crow  V.  Haricnees.  168  P.  630. 

^»253(4)  (Or.)  Instructions  In  servant's  ac- 
tion hetd  erroneous,  omitting  defense  of  assomp- 
tton  of  risk.— Wike  v.  Oregon-Washington  R.  ft 

Nav.  Co..  163  P.  826. 

.  Instructions  in  servant's  action  kcM  errtmo- 
ous,  omitting  defense  of  contxiimtotT  negUgoioe. 
—Id. 
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4C5>260(1)  (Kan.)  It  was  not  material  error  to 
refuse  an  instruction  tubstantuUly  covered  b; 
one  givt!U.—Co%  t.  Cbaae,  163  P.  184. 
«S92S0<1)  (Kan.)  Where  the  instmctioiu  dT- 
en  correctly  submitted  the  iwues  and  fully  stat- 
ed the  law  govemiDs  them,  it  waa  not  necea- 
sary  for  the  court  to  give  requested  inatmc- 
tionfl.— Stuckey  v.  Irwio.  168  P. 
^9260(1)  (Moot.)  Ill  actiMi  for  cmvoraioD  1)7 
Constable,  where  court  had  already  covered  anb- 
ject  of  t»initive  damages,  held  improper  to  Kive 
argumentative  instruction  concamtng  it — Fer- 
rat  V.  Adamson,  163  P.  112. 
«=3:>260(1}  (Or.)  Refusal  of  instruction  given 
substance  in  couf  s  charge  waa  not  erroneotu.— 
Cfdnmbia  County  v.  Oonsolidated  Contract  Oo., 
163  P.  438. 

(O)  Ooiurtvnatlon  mad  Operatlom. 

4»2g6(l)  (Colo.)  The  giving  of  an  ioBtmction 
which,  standing  alone,  migbt  be  ambiguous,  but 
oonld  not  have  mislod  the  jury  when  read  in 
connection  with  another  instruction,  does  not 
require  a  reversal  of  the  jndgDMot.— Impulsion 
Gold  Mining  &  Leasing  Co.  v.  Campbell,  168 

P.  968.  

IZ.  TEStDIOT. 
(B)  special  iHterrovatorlea  a»d  Flik4lBKs> 

«s>359(l)  (KanO  Wbere  jury's  special  findings 
conflict  with  its  general  verdict  and  part  of 
them  are  contrary  to  evidence,  verdtet  shOQld 
be  set  aside.— Hauck  v.  Valley  Falla  Mercantile 
Co.,  163  P.  457. 

X.  TBIAL  BY  COURT. 
(A)  HeariBC  *mM  DwteaMfaatlom  M  Oawse. 

^9367  (CaL)  In  action  to  annul  a  marriage, 
where  court  permitted  presentation  of  authori- 
ties upon  which  plaintiff  relied,  the  extent  to 
which  the  areument  should  go  was  lare^ly  in  it« 
discretion.— Xicholaon  v.  Nicholson,  1^  P.  219. 

(B)  FlntfljiBa  ot  Faot  aad  OoBalnalona 
of  I«w. 

«s>388(l>  (Cal.)  Findings  are  not  required  In  a 
default  case^— Nicholson  t.  Nlchcteon,  168  P. 
219. 

<8=»392(1)  (Kan.)  Judgment  will  not  be  revers- 
ed for  trial  court's  failure  to  make  detailed  spe- 
cial findings  of  fact,  where  no  findings  were 
presented  bjr  parties,  and  where  court  makes 
special  findings,  somewhat  general  in  nature, 
bat  covering  all  issues  involved  in  action. — Har- 
ris V.  MorrisOTi,  163  P.  1062. 
9»404(1)  (Cal.)  The  opinion  and  findings  of 
the  trial  court  construed,  and  held  to  show  that 
the  court  disreganled  the  real  point  in  issue.— 
Northern  California  Power  Co.  v.  Waller,  163 
P.  214. 

«s»405(2)  (Wash.)  The  five  days  for  filing 
written  ezceptioDS  to  findings  of  fact  in  a  deci- 
sion, under  Rem.  Code  191S,  S  383,  have  relation 
to  the  date  of  signing,  filing,  or  serving,  of  de- 
eialon,  and  not  to  the  date  of  preparation  and 
serving  of  proposed  findings.— Kuutt  T,  Ham- 
mwd,  163  P.  40& 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  «=»174. 

TROVER  AND  CONVERStON. 

XX.  ACTIONS. 

«=944  (Mont.)  While  the  Code  doea  not  under- 
take to  determine  precise  injury  resulting  from 
converdon,  it  ostabliriies  presumption  that  dam- 
ages will  be  measured  by  standard  fixed  by  Rev. 
fMea,  i  6071.— Ferrat  v.  Adamson,  168  P.  112. 


Where  Rev.  Codes.  §  6071.  evinced  l^slative 
intent  to  estabUA  measure  of  damages  for  con- 
version, the  presumption  is  disputable,  and 
peculiar  eircamatancea  may  be  shown  resulting 
m  different  damages  than  atatate  contemplates. 
— Id. 

It  is  no  answer  to  the  presumptive  measure 
of  damages  established  by  Rev.  Codes^  f  6O7I2 
in  cases  of  conversion,  that  the  action  is  one  01 
tre^ass,  as  every  conversion  implies  a  tieevasa. 

(■)  Trial,  JadarateBt,  umtL  B«Tlew. 

4^67  (M^ont.)  In  action  a^inst  officer  for  con- 
version, instructions  restirding  damages  held  im- 
proper.—Ferrat  T.  Adamson,  163  P.  112. 

In  action  against  officer  for  converaion,  in- 
stmctlon  as  to  measure  of  damages  provided  by 
Rev.  Codes,  {  6068,  was  erroneous,  where  that 
section  by  its  terms  was  not  applicable  to  con- 
version.— Id. 

Where  Rev.  Codes,  f  6071,  establishea  pie- 
snmptive  measnre  of  damages  for  convernon, 
proper  practice  requires  snbmiasion  to  Jury  of 
the  statutory  rules  adding  special  umages 
pleaded,  if  proven.— Id. 

TRUST  DEEDS. 

See  Mortgaies. 

TRUSTS. 

t.  CBEATION,  EXISTENCE,  AND  TA- 
UDITT. 
(A)  Bxpreas  Traata. 

^1 IC!)  (Cal.)  A  provision  in  a  trust  deed  for 
conveyance  of  the  land  by  trosteaa  after  termi- 
nation of  life  ratate,  not  being  autfaoriaad  by 
Civ.  GoAe,  I  867,  was  void.— In  re  Aldersley^ 

Kstate,  163  P.  206. 

&=>52  (CaL)  If  a  trust  deed  provided  that  re- 
mainder over  after  a  life  estate  vest  In  trustees 
in  their  individual  ca^clty  a  provision  for  con- 
veyance, although  not  valid,  would  be  regarded 
as  merely  an  assurance  of  title.— In  re  Alder- 
sley'a  EsUte,  163  P.  206l 

n.  OONSTBUOTION  ANB  OPERA- 
TION. 

(B)  Kstat*  or  Intevmit  of  Tnistee  and  of 
Cestal  <|tte  Trust. 

<8=»I32  (CaU  Where  a  trust  deed,  after  em- 
ploying words  of  absolate  conveyance,  clearly 
restricts  fee  conveyed  to  end  for  purirases  of 
trusts,  a  provision  for  conveyance  of  remaind^ 
over  after  a  life  estate,  not  being  valid  as  a 
trust,  cannot  be  construed  as  a  direct  grant  to 
persons  indicated.— In  re  Aldersley's  Estate,  168 
t.  206. 

TV,  KANAOEBOBNT  AND  DtSPOftAX. 
OF  TBUST  PBOFEllTT. 

«»I79  (OaL)  Ordinarily  trustees  are  bound  to 
fair  exercise  of  judgment,  and  to  the  unselfish 
exercise  of  good  faith,  and,  while  supine  neg- 
ligence or  willCul  default  will  render  them  liable, 
mere  errors  of  judgment  will  noL— Ainsa  v. 
Mercantile  Tmst  Co.  ot  San  FMndsco,  168 
P.  898. 

Trustee  of  express  trust  derives  power  from 
instmment  creating  it,  and  such  instniment  fniv 
nishfls  measure  of  his  obligation. — ^Id. 

«s>16l(V  (CaL)  It  was  duty  of  testamentary 
trustees  to  collect  promissory  notes  distributed 
to  them,  and  they  were  liable  to  beneficiary  for 
amount  oS  notes,  with  interest;  unless  their  fail- 
ure to  collect  was  not  due  to  their  fault.— Pnrdy 
V.  Johnson.  163  P.  883. 

«ss}|83  (Cal.)  Where  testamentary  trustees 
rented  land  of  trusty  but  their  accounts  in  bene- 
fidary's  action  against  them  showed  that  only 
part  of  rent  was  collected,  trustees  mm  bound 


For  cases  U  Dec.  Dtg.  *  Am.  IMg.  Kvy  No.  8«n«s  *  lodsxM  see  same  twlc  and  KET-MUHBBB 


Digitized  by 


Google 


168  PACIinC  BEPQBTBB 


1280 


to  Bccoant  t<»  balaxioe,  nnlew  tfaer  could  show 
some  good  reason  for  failure  to  collect,— Purdj 
T.  JohneoD,  168  P.  898. 

4=»(9I(1J  (Cal.)  A  power  of  sale  in  a  trust 

deed,  "wcenever  the  trustees  deem  it  advisable 
or  if  it  becomes  necessary,"  cannot  be  construed 
to  restrict  sale  for  purijose  of  oarrying  out  the 
provisions  of  another  paragraph,  referring  to 
the  distribution  of  the  principal,  which  was  in- 
▼alid.— In  re  Aldersley's  Estate,  163  P.  206. 

4=>2)g<l)  (Gal.)  Under  Civ.  Code,  1  2261, 
thon^  trustees  are  not  ordlnarUy  liable  tor 
Interest  on  moneys  coming  Into  their  bands 

unless  they  have  improperly  failed  to  invest 
them,  they  are  not  justined  in  borrowing  more 
money  than  tbey  need,  and  charging  trust  with 
interest  on  sums  borrowed,  and,  where  they 
have  idle  money  on  band,  it  Is  their  duty  to  ap- 
ply it  so  as  to  Btcyp  nnnecessary  interest  charges. 
— Purdy  T.  Johnson,  168  P.  ®8. 

4=9225  (CbL)  If  It  was  necessary  for  testamen- 
tary trustees  to  overdraw  trust  bank  account, 
thus,  in  effect,  borrowing  money  from  bank, 
«nd  being  charged  interest  oompounded  month- 
ly, truBteea'  charge  for  Interest  was  a  proper 
one  against  the  trust  estate. — Purdy  v.  John- 
son, 163  P.  883. 

«»23l(l)  <Cal.)  Under  Civ.  Code,  f  222»,  tes- 
tamentary  trustees  could  not  use  trust  property 
to  secure  r^Myment  of  advances  made  hy  them 
personally,  and  in  doing  so  they  assumed  a  po- 
sition  antagonistic  to  their  beneficiaries,  nod 
any  pn^t  received  by  them  belonged  to  bene- 
fltjaties.— Purdy  t.  JtAnson,  163  P.  806. 

T.  EZECUTXOir  OF  TBITST  BT  TBUB- 
TEE  OB  BT  COVBT. 

^s>276  {Cal,)  Where  terms  of  a  trust  deed  au- 
thorized trustees  to  use  "rents,  issues  and  prof- 
its," of  land  in  performance  of  duties,  upon  a 
sale  of  land  under  power  ot  sale,  trustees  must 
preserve  principal  oiF  the  consideration  received, 
but  may  utilize  interest  thereon  in  lien  of  such 
rents,  etc— In  re  Aldersley's  Estate,  163  P.  206. 

ACOOUNTINO  AlTD  OOMPEBtA- 
TION  OF  TBUSTEE. 

4=3309  (CaL)  Trustees  are  under  obligation  to 
lender  to  beneficiaries  full  acoonnt  ct  aU  their 
dealings  with  trust  fund,  and,  where  there  has 
been  negligent  failure  to  keep  true  accounts,  or 
refusal  to  account,  all  presuoiptions  will  be 
against  trustee  on  sattlement^Pnrdy  t.  John- 
son, 163  P.  803. 

In  benefidary's  action  against  testamentary 
trustees,  where,  by  answer,  defendants  asked 
new  accounting  to  supersede  previous  settle- 
ments, burden  oi  proof  was  not  on  plaintUC  to 
point  out  particulars  in  which  account  was  er- 
roneous, and  she  was  not  bound  to  go  forward 
and  establish  affirmatively  impropriety  of  charg- 
es and  credits  which  she  assailed.— Id. 

In  beneficiary's  action  against  testamentary 
trustees,  findings  should  be  drawn  in  such  man- 
ner as  to  disclose  particular  items  ot  trustees* 
account  allowed  and  r^ected  by  trial  courtp- 
Id. 

4»325  (Cal.)  Where  a  portion  of  principal  of 
consideration  of  sale  of  land  Jkeld  in  trust  was 
used  for  maintenance  of  owner  of  equitable  life 
estate  and  a  portion  of  reversion,  unless  con- 
trary be  shown,  it  will  be  presumed  that  money 
-was  paid  solely  from  his  abare  of  monen  held 
In  trust.— In  re  Alderdey's  Estate,  163  P.  206. 

4=»33l  (Oal.)  In  beneficiary's  action  agaiDBt 
testamentary  trustees,  where  defendants  joined 
plaintiff  in  asking  that  every  item  of  their  man- 
agement of  trust  estate  be  investigated,  that 
their  annual  accountB  be  set  aside,  and  new  ac- 
count stated,  by  tli<^r  answer  defendants  waiv- 
ed any  right  to  stand  upon  settlement  of  their 
annual  accounts  as  conduMve  ftdjudicaticm  at 
matters  embraced  in  Apcrc^-H  of  settlement. — 
Purdy  T.  Jefanson,  163  P.  683. 


VII.  aaTABLIWBIIBMT  ABB  BB- 

FOBOEMEHT  OF  TXCWt, 
(C)  AMtomm, 

«=»372(3)  (Cal.App.)  In  an  action  to  hold  de- 
fendant, taJking  possession  under  a  mortgage 
and  other  enresa  antbtsity,  liable  as  a  tn^tee, 
evidence  keU  to  snivoct  a  coart  finding  that  de> 
fendant  took  poaseamm  ot  pnmerty  solely  to 
protect  his  own  intwests,  and  that  idalntiff  re- 
ceived adequate  compensatlim.— Brittan  t.  VSa^ 
er,  163  P.  874. 

TURNTABLE  DOCTRINE. 

See  Negligence,  ^23,  39. 

ULTRA  VIRES. 

See  Banks  and  Banking,  «s>101. 

UNDERTAKINGS. 

See  Bond*. 

UNDUE  INFLUENCE. 

See  Wills,  «»160. 

UNIONS. 

See  Txtde  Unions. 

UNITED  STATES. 

See  GttLnns;  Indians;  Tnttin, 

USER. 

See  Basements. 

USURY. 

See  Intorea^  «=937. 

I.  imimious  ooBTBAon  abb 

TBABBAOnOBB. 

(A)  Hatnre  and  TalldUr. 

«=ol2  (Okl.)  To  c(Histitute  asnty,  there  must 
be  a  corrupt  intent  to  do  something  whidb  is  in 
violation  of  the  statutes,  and  the  lender  must 
knowingly  and  Intentionally  charge  a  greater 
rate  of  interest  Uian  that  prescribed  by  law. 
— Deming  Inv.  Co.  v.  Grigsby,  163  P.  630. 

(B)  Rickts  and  Remedies  of  Pftrtlea. 

«=3|  19  (Okl.)  The  question  of  intent  in  uaury 
cases  is  a  questimi  of  fact  for  the  jury,  uniess 
it  clearly  appears  from  the  face  ot  the  instru- 
ment itself  that  usury  has  been  charged.— Dem- 
ing Inv.  Co.  V.  Grigsby,  163  P.  630. 

Borrower's  contract  to  pa^  all  future  taxes 
assessed  against  all  interest  in  realty  omied  by 
him,  including  the  interest  granted  to  the  lend- 
er by  virtue  of  mortgage,  was  not  oondu^T*' 
ly  an  usurious  contract — Id. 

VACANCY  CUUSE. 

See  Insurance,  <e=>328. 

VACATION. 

See  Arbitraticm  and  Award,  4=>78;  Judgment, 
«»13S-177;  Justices  of  the  Peace,  «=>127; 
Mortgages,  «=»486. 

VALUE. 

See  Appeal  and  Brror,  <si40-6Ol, 

VARIANCE. 

See  .^peal  and  "Skrat,  ^=9197 ;  Indletmoit  and 
Infbrmation,  #9>171;  Larceny. 

VENDOR  AND  PURCHASER. 

See  E>vidence,  «»230;  Bzchange  of  PnvertJi 
Interest,  «s»e0;  Sales;  Specifie  Perlom* 
a&ce;  Cuucatioo,  '»=»784. 
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INDSX-DIQEST 


▼lee  PrtaMtpals 


I.  BEQT7I8ITES  AHP  VAXJSITT  OF 
CONTBAOT. 

^16(1)  (Kan.)  Ordinaril;  an  offer  to  aell  land 
made  to  a  particular  peraon  can  be  accepted 
only  b7  bim.— Gorier  t.  EUilen.  16S  P.  140. 

Owner's  letter,  stating  that  the  lots  were 
cheap  at  price  named,  inquuing  if  recipient 
could  Bell  lots  to  pwBon  named  at  a  lamp  sum, 
could  not  be  converted  into  contract  to  sell  b; 
acceptance  by  one  not  mentioned  therein.— Id. 
«B»2I  (Kan.)  Tbe  proposal  to  sell  land  which 
may  be  converted  into  a  contract  of  sale  by  an 
acceptance  most  be  bo  complete  as  to  evince  the 
intention  of  the  partlw.— Oorley  t.  EOilers,  163 
P.  140. 

Under  averments  of  petition,  as  to  authority 
of  defendants  asent  to  sell  his  rMl  estate,  held 
that  letter  from  d^endant  to  the  agent  was  not 
a  contract  to  sell  to  »  third  person.— Id. 

XZ.  OOirSTBUOTIOW  AMP  OPERA. 

Tioir  OF  ooht&aot. 

4=375  (Cal-App.)  Where  a  contract  for  sale  of 
land  provides  no  specific  time  for  examination 
of  title,  a  reasonable  time  will  be  allowed.— 
Le\7  V.  Dusenbery,  1«3  P.  231. 

m.  MODIFIOATIOlf  OR  RESOISSION 
OF  OOMTRAOT. 
(O)  KcMlssloB  bT  ParaliAaer. 

®=s>II3  (Wash.)  If  one  sells  land  to  another  by 
a  deed  general  warranty,  and  a  part  is  in 
possession  of  another  claiming  title,  who  re- 
fnse*  to  quit  on  demand,  purchaser  may  rely 
tipon  his  covmant  and  rescind  his  contract— 
Hoyt  V.  Botha,  168  P.  926. 

XV.  PEBFORHAHCE  OF  OOMTBAOT. 
(A)  Title  sb4  Bistate  of  Veador. 

«s>l30(6)  (Wash.)  Where  it  was  not  clear 
whether  Indiana  who  had  entered  homestead 
lands  under  Act  Cong,  March  8,  1875,  made 
their  final  proofs  under  that  act  or  under  Act 
Cong.  July  4,  1884,  held  that  title  of  grantee  of 
such  Indians  ia  not  free  from  reasonable,  doubt 
and  not  markctab^  so  that  a  prospective  par. 
chaser  could  not  be  compelled  to  take  and-  pay 
for  land.— Robinson  t.  Stede,  16S  P.  486. 

(D)  PAymeiit  of 'Purchase  Mooer* 

e=>\72  (Okl.)  Where  vendor  is  to  convey  on 
payment  of  certain  sum,  and  purchaser  is  then 
to  execute  and  deliver  note  and  mortga^re  for 
balance,  the  covenants  are  mutually  dependent, 
and  vendor  is  not  entitled  to  Interest  on  bal- 
ance of  note,  unless  he  has  tendered  a  deed. — 
Miller  v.  McDonald,  163  P.  633. 

V.  RIGHTS  AHD  UABIZJTIS8  OF 

PARTISB. 
(B)  Am  to  Tklrd  Persons  tm  General. 

«=»2(3(2)  (Okl.)  Where  owner  of  homestead 
conveyed  it  to  his  daughter  before  levy  of  order 
of  attachment,  the  land  bonld  not  be  levied  on 
as  property  of  homesteader.— First  Nat  Bank 
V.  Coates,  163  P.  714. 

(C)  Bona  Fide  Porcliasers. 

.®=>242  (Idaho)  Plaintiff  alleging  that  iostru- 
ment  purporting  to  be  a  deed  was  in  fact  a  mort- 

Sge,  and  suing  grantee  for  difference  between 
debtedness  and  proceeds  of  sale,  and  joining 
the  purchaser,  must  show  that  he  purchased 
with  actual  or  constructive  notice  that  deed  was 
mortgage,  and  otherwise  cannot  attack  deed  to 
purchaser.— Johanseo  v.  Looney,  l63  P.  3C@. 
«S9243  <Gal.App.)  Where  respondent  claimed  to 
be  a  bona  flde  purchaser  from  appellant's  wife 
for  value  without  notice  of  any  defect  in  her 
title,  questions  whether  respondent  knew  that 
wife  was  contemplating  a  divorce  at  time  of 


executing  eMtveyance  were  properly  excluded  as 
Immateml.— Kuntf  v.  Dias,  163  P.  1052. 

Where  appellant  contended  that  respondent 
who  purdiased  from  appellant's  wife  her  inter- 
est in  land  conveyed  to  appellant  and  his  wife 
was  not  a  bona  fide  purchaser,  testimony  as  to 
what  wife  told  appellant  concerning  her  acqnisi- 
tioQ  of  titl$  held  admissible.— Id. 
d=»244  (GaLApp.)  Where  land  was  conveyed  to 
a  huriiand  ana  wife  as  grantees,  and  wife  sold 
her  interest  held,  husband  having  attacked 
bona  fides  of  purchaser,  that  evidence  warranted 
a  finding  such  purchaser  was  one  in  good  -faith 
for  value.— Kuns  v.  Dias,  163  P.  1062. 

VI.  REMEDIS8  QF  VENDOR. 
(B)  Aetloae  for  Parcbaa«  Moaer. 

«»309  (Wash.)  If  one  sells  land  to  another  by 
a  deed  of  general  warranty  and  a  part  is  in  pos- 
session of  another  claiming  title,  who  refuses  to 
quit  on  d«nand,  purchaser  may  affirm  his  con- 
tract and  counterclaim  to  the  extent  of  the 
value  of  tbe  property  so  withheld  in  a  suit  for 
the  purchase  price.— Hoyt  v.  Rothe,  103  P.  925. 
^315(1)  (Wash.)  If  a  purchaser  of  land,  find- 
ing another  in  possession  claiming  ownership, 
upon  a  suit  for  purchase  price  affirms  his  con- 
tract and  counterclaims  for  value  of  property 
withheld,  he  has  burden  of  showing  a  paramount 
tiUe  in  third  party.-'Hoyt  v.  Rothe,  163  P. 
926. 

(^315(3)  (Wash.)  Id  a  suit  for  purchase  price 
of  land,  a  uiowing  by  the  purchaser  that  a  third 
party  Bad  Inclosed  a  portion  of  the  land  and 
waa  cultivating  It  but  claiming  only  to  true 
boundary  and  agreeing  to  abide  a  survey  of 
whole  section,  was  . Insufficient  to  show  a  title  by 
adverse  possession  In  aneh  third  person. — Hoyt 
T.  Bothe,  16S  P.  02S. 

TXI.  RBKEDIE8  OF  FITBOKASEB. 
(A)  ReooTory  of  Porebase  Hoaor  P^d. 

«=3334(1)  (Or.)  In  action  to  quiet  title,  where 
defendant  claimed  under  deed  delivered  to  him 
by  depositary  of  an  alleged  escrow  agreement 
which  was  held  void  because  the  contract  of  sale 
under  which  deposit  was  made  was  oral  and 
void  imder  statute  of  frauds  (L.  O.  L.  |  808), 
defendant  in  absence  of  fraud  is  entitled  in  equi- 
ty to  repayment  of  pui'chase  price,  taxesi,  and 
interest. —Foulkes  v.  Sengstacken,  163  P.  311. 
4»337  (Or.)  In  action  to  quiet  title,  whore  de- 
fendant claimed  under  deed  delivered  to  him 
by  depositary  of  an  alleged  escrow  agreemeut, 
which  was  b^d  void  because  the  contract  of  sale 
under  which  deposit  was  made  was  oral  and 
void  under  statute  of  frauds  (L.  O.  L.  {  80S), 
defendant.  In  absence  of  fraud  being  entitled 
to  repayment  of  purchase  price,  taxes,  and  in- 
terest is  entitled  to  lien  therefor.— Fonlhee  v. 
Sengstacken;  163  P.  811. 

VENUE. 

id  Brror,  «=s»012 ;  Criminal  Law, 
iandamns,  iS-JJli, 

VERDICT. 

See  Appeal  and  Ehror.  «s>1001-1003 ;  Criminal 
Law,  .^878,  883 ;  Trial,  «5>3S9. 

VERIFICATION. 

See  Pleading,  «=b291. 

VESTED  RIGHTS. 

See  Gonatitntioiua  Law,  ^»82. 

VICE  PRINCIPALS. 

See  Master  and  Servant  «=»1^ 


See  A 
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VOTERS. 

See  DlectionR. 

VOTING. 

See  IndUma.  ^29. 

VOTING  MACHINES. 

See  ElectioDB,  «s»2T,  222. 

WAGES. 

See  Master  and  Senraiit,  ^=»80. 

WAIVER. 

See  Appearance,  <e=>22;  Bbtoppel;  Fraud,  ^s> 
35;  Tnaurance,  «=»378,  397;  Jodgment, 
114;  Mechanics'  Liens,  4=»211;  Mumcipal 
Oorpwatlons,  «s>48S,  489;    Pleading,  ®=> 
406,  422. 

WARRANTS. 

See  Municipal  Gorporationa,  ^9898;  Searchee 
and  SelznreB. 

WARRANTY. 

See  Bales,  4»270. 

WATER  DISTRICTS. 

See  Watm  and  Water  CooTsea,  ^183^. 

WATERS  AND  WATER  COURSES. 

See  GoBts,  «=»32;  LeTeee:  Medianics*  Liene, 
<3»>13,  180;  Navigable  Waters;  Spedfle  Pw> 
formanc^  «=s>66,  100,  117. 

I.  APPBOPBXATIOir  OF  BIGHTS  XH 
PUBUO  LA]n>S. 

<@=»19  (Or.)  By  appropriation,  each  water  right 
is  superior  to  those  subsequratly  initiated  and 
completed  while  the  characterising  feature  ol 
riparian  water  rights  Is  that  each  person's 
rights  are  correlated  with  those  of  other  per- 
sons.—In  re  Sucker  Creek,  168  P.  430. 
<&s>24  (Or.)  The  amount  of  water  of  a  prior 
appropriation  can  be  definitely  determined,  but 
that  to  which  a  riparian  owner  is  entitled  can- 
not ordinarily  be  ascertained  in  advance,  be- 
cause each  right  must  be  exercised  in  subordina- 
tion to  rights  others.— In  re  Sucker  Creek, 
168  P.  4SK>. 

n.  ITATUBAZ.  WATEK  OOmRSES. 
(A)  Rlparlmn  Rights  ta  GeaerBl. 

«=>S8  (Cal.)  Sutter  Basin  In  Reclamation  Dist 
1500.  held  not  a  natural  water  course  having  no 
well-defined  channel. — Gray  Bcclamation  Dist 
No.  1500.  168  P.  1021;  Proper  y.  Same,  Id. 
1037. 

^s»49  (Or.)  A  riparian  owner  may  take  all  the 
water  in  a  nonnavigable  stream  if  needed  to 
satistr  his  domestic  wants.— In  re  Sucker  Creek. 
163  P.  430. 

<^48  (Cal.)  Riparian  rights  are  not  lost  by^  dis- 
use, provided  that  no  adverse  prescriptive  rights 
are  acquired.— Fresno  Canal  &  Irrigation  Co. 
V.  People's  Ditch  Co..  163  P.  407. 
43»46  (Or.)  A  Ettttler  has  the  election  of  relying 
on  his  riparian  rights  or  to  appropriate  water 
of  nonnavjgable  stream,  if  subject  to  appropria- 
tion, but  he  cannot  do  both. — In  re  Sucker 
Creek,  163  P.  430. 

Where  claimant's  allegations  were  clearly 
made  and  contest  of  water  rights  tried  on  theory 
of  prior  appropriation,  held,  that  claimant  elect- 
ed to  daim  by  appropriation,  and  not  as  ripa- 
rian owner.— Id. 

(B)   ObStVBOtlOB  MBd  I>et«IltlOMl. 

4=952  (Wash.)  An  upper  riparian  owner  can- 
not impound  overflow  waters  of  a  stream  due 
to  regular  overflowa  in  certain  seaaons  tot  nae 
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on  nonriparian  land  to  the  substantial  injury 
of  a  lower  riparian  owner. — Longmire  T.  Yak- 
ima Highlands  Irrigation  A  Land  Co.,  103  P. 
782. 

®=>6I  (Wash.)  Although  a  riparian  owner  has 
almost  completed  a  dam  on  his  land  f6r  im- 
pounding  the  waters  of  a  stream  to  be  used  on 
nonriparian  land,  a  lower  riparian  owner  in- 
jured will  not  be  limited  to  an  action  for  datn- 
agea;  his  right  not  bring  invaded  till  flow  of 
water  ia  iuteirfered  witiL— Lmigmire  v.  Takima 
Higblanda  Irrigation  &  liand  Ca,  163  P.  782. 

(D)  Diversion. 

$=97&  (Cal.)  Riparian  proprietors  are  entitled, 
as  against  nonriparian  proprietors,  to  the  nat- 
ural and  usual  flow  of  afi  watws  in  the  streant, 

except  as  such  right  has  been  limited  or  divested 
by  agreement  or .  prescription. — Fresno  Canal  & 
Irrigation  Co.  v.  People's  Ditdi  Co.,  163  P.  497. 
4=s>85  (Cal.)  Grant  of  temporary  injunction,  to 
riparian  owners,  restraining  nonriparian  pro- 
prietors from  taking  water  from  a  stream  be- 
yond a  certain  amount,  held  not  an  abuse  of  dis- 
cretion.— Fresno  Canal  &  Irrigation  Co.  t.  Peo- 
ple's Ditch  Co.,  163  P.  497. 

On  appeal  from  temporary  injunction,  re- 
straining water  diversion,  held  it  was  not  open 
to  the  objection  that  it  restrained  defendants 
at  all  times  without  r^erence  to  the  stage  of  the 
river  from  divertins  mora  than  the  specified 
quantity  of  water.— Id. 

It  1b  not  a  defense  to  application  for  injunc- 
tion to  prohibit  dlTersion  of  water  that  such  re- 
lief, if  granted,  would  dispossess  defendants  of 
water  shown  by  the  pleiwngi  to  be  in  their 
possession. — Id. 

V.  SURFACE  WATERS. 

€:^II5  (Cal.)  Surface  waters  are  those  from 
rainfall,  snows,  or  springs  wandering  over  the 
earth's  surface  without  defined  channel— Gray 
V.  Reclamation  Dist  No.  ISOO,  163  P.  1024: 
Proptf  T.  Same,  Id.  1087. 

VI.  APPBOFBIATIOH  AHD  FBE- 
■ORIPrnON. 

^=s>l3l  (Colo.)  In  this  jurisdiction  a  water 
right  can  be  acquired  separate  and  apart  from 
the  land.— Hotter  v.  Kimsey,  163  P.  76. 
^=9(42  (CaL)  Where  defendants  took  number  of 
inches  of  water  from  river  adversely  to  plain- 
tiffs* rights  for  five  years,  tiiey  established  in 
themselves  a  perfect  right  to  oontinae  the  di- 
version of  the  quantity  taken,  held  by  a  title  in 
fee,  good  against  all  lower  riparian  proprietors. 
— E.  Clemens  Horst  Co.  v.  Tarr  Mining  Co., 
163  P.  492. 

®:»f43  (Cal.)  That  small  quantity  of  water  di- 
verted from  river  into  canals  always  escaped 
and  thus  returned  to  stream  did  not  deprive  par- 
ties taking  water  of  right  to  quantity  actually 
kept  out  of  stream.— E.  Clemens  Horat  Co.  r. 
Tarr  Mining  Co.,  163  P.  492. 

Where  owners  of  land  adjacent  to  river  for  40 
years  diverted  and  used  practically  all  water 
that  reached  point  opposite  upper  boundary,  do- 
ing so  continuously  and  under  daim  of  right, 
they  were  entitled  to  maintain  action  against 
wrongful  diversion  above  of  water  that  would 
diminish  it  at  their  place  of  diversion. — Id. 
^=>I43  (CaLApp.)  llie  standard  miner's  inch  of 
water  as  fixed  by  St.  1001,  p.  660,  is  the  eqniv- 
alent  or  equal  to  1^  cubic  feet  of  water  per 
minute  measured  through  any  aperture  or  ori- 
fice, making  it  equivalent  to  one-fortieth  of  a 
second  foot. — Lillis  v.  Silver  Creek  &  Panoche 
Land  &  Water  Co.,  163  P.  1040. 
^=)I45  (Cal.)  That  defendants,  by  means  of  new 
dams,  and  by  repairing  their  canals,  were  ena- 
bled to  divert  more  water  than  before,  did  not 
affect  their  right  to  continue  to  divert  quantit.v 
which  they  had  previously  acquired  ri^ht  to  di- 
vert.—E.  Clemens  Horst  Co.  v.  Tarr  Mining  Co„ 
163  P.  482. 
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«=9f46  (Utah)  In  a  proceeding  to  determine 
rights  to  water  used  for  Irrigatwn,  if  there  are 
springs  and  aeepa  of  water  arising  in  the  bed  of 
subsequent  appropriator**  reservoir  which  would 
flow  into  a  natural  channel  belonging  to  prior 
appropriators  in  any  substantial  amonnt,  it 
should  be  awarded  to  prior  appropriators. — Baa- 
Han  V.  Nebeker,  163  P.  1092. 

<e=>l52(5)  (Cal.)  In  action  by  riparian  owner  to 
establish  water  rights,  answer  by  defendant  that 
action  is  barred  by  statute  of  limitations, 
reference  to  appropriate  section  of  Code  of  Civil 
Procedure,  is  sufficient  pleading  of  prescriptive 
right  to  quantity  of  water  claimed  by  defendant. 
— £.  Clemens  Horst  Co.  t.  Tarr  Mining  Co., 
163  P.  492, 

«sal52(6)  (Colo.)  Wltbont  evidence  to  that  ef- 
fect it  coold  not  be  said  that  a  person  construct- 
ing small  irrigation  ditch,  under  supposed  per- 
mission from  an  Indian  whom  be  thought  own- 
ed the  land,  intended  to  acquire  and  attach  to 
it  a  water  right  for  benefit  of  person  then  un- 
known to  them  and  who  later  took  land  from 
both  by  filing  a  homestead  thereon.— Hotter  t. 
Kimsey,  163  P.  76, 

€=»I52(6)  (Utah)  In  an  action  to  determine 
rights  to  water  used  for  irrigation,  where  it 
appeared  that  plaintiff  subsequent  appropria- 
tor  intended  to  convey  water  from  his  reservoir 
to  a  point  several  miles  from  defendant  prior 
appropriator's  land,  it  will  be  presumed  that  no 
substantial  amount  conveyed  from  plaintiff's 
wells  to  reservoir  will  find  Its  war  into  natural 
water  channel  beloufting  to  defenaant^Bastian 
V.  Nebelier,  163  P.  1092. 

®:=3 152(8)  (Cal.)  In  a  controversy  over  water 
rights,  die  court's  finding  as  to  allowance  and 
division  of  water  to  certain  ditches  held  not 
supported  by  the  evidence.— Northern  California 
Power  Co.  v.  Waller,  163  P.  214. 
4»I52(8)  (Cal.)  In  action  by  ripurian  owners  to 
establish  water  rights,  wherein  defendants  set 
up  prescriptive  rights  by  diversion,  defendants' 
proof  did  not  need  to  extend  over  whole  period 
from  beginning  of  diversion  to  beginning  of  ac- 
tion.—R.  Clemens  Honrt  Co.  t.  Tarr  Mining 
Co.,  163  P.  492. 

«=>  152(8)  (L'tab)  Where  it  is  shown  that  al- 
leged developed  water  is  drawn  from  same  un- 
derground flow  or  body  of  water  that  wholly  or 
partially  feeds  and  supplies  springs  from  which 
prior  appropriatOE  obtains  his  water,  subsequent 
appropnator  claiming  developed  water  must 
show  by  clear,  positive,  and  convincing  evidence 
that  water  claimed  by  him  Is  developed  water.— 
Bastlan  v.  Nebeker,  1&3  P.  1092. 

In  a  proceeding  to  determine  water  rights  for 
Irrigation  purposes,  evidence  held  not  to  sustain 
a  finding  that  8i%  per  cent,  of  water  flowing 
from  well  of  subsequent  appropriator  was  de- 
veloped water.— Id. 

In  a  proceeding  to  determine  rights  to  water 
used  for  irrigation,  evidence  held  not  to  sus- 
tain a  finding  that  storing  of  water  in  subsequent 
appropriators  reservoir  did  not  render  any  wa- 
ter owned  by  the  prior  appropriator  impure 
and  unwholesome  or  unfit  for  culinary  use. — Id. 
€=»I52(10)  (Cal.)  In  action  by  riparian  owners 
to  establish  water  rights,  that  witnesses  differed 
as  to  capacity  of  diverting  canaU  of  defendants 
did  not  relieve  court  of  duty  to  find  facts.— E. 
Clemens  Horst  Co.  v.  Tarr  Mining  Co.,  163  P. 
402. 

^=»I52(11)  (Cal.)  Proper  form  of  judgment  de- 
termining prescriptive  rights  would  have  been 
to  declare  nght  of  defendants  to  make  diversions 
from  river  to  quantity  as  to  which  prescriptive 
right  was  found  to  be  established,  and  to  per- 
mit them  to  continue  diversion  to  such  extent 
only.— E.  Clemens  Boist  Co.  r.  Tazr  Mining 
Co.,  163  P.  492. 

«E=>I52(11)  (CalApp.)  Decree  that  plaintilt 
was  entitled  to  "To  cubic  Inches  measured  under 


a  4-Inch  pressure,"  hetd  to  determine  nothing; 
as  that  expression  has  no  meaning  as  applied  to 
the  measorement  of  a  flowing  stream. — Lillis  v. 
Silver  Greek  &  Panoche  Land  &  Water  Co., 
163  P.  1040. 

«=3l52(ll)  (Utah)  In  an  action  to  determine 
rights  of  water  used  for  irrigation,  prior  appro- 
priators were  entitled  to  a  decree  awarding  them 
a  substantial  flow  of  seepage  water  which  was 
tributary  to  main  stream  to  which  they  had  en- 
tire right,  and  which  is  intercepted  and  carried 
to  subsequent  appropriator's  reeer^-oir  by  a  ditch. 
— Bastian  v.  Nebeker,  168  P.  1092. 
€=3l52(18)  (Utah)  In  an  acdon  to  determine 
rights  to  waters  used  for  irrigation,  where  bur- 
den of  proof  was  on  plaintiff  subsequent  appro- 
priator to  show  by  clear  and  convini^ng  evidence 
that  the  water  claimed  by  him  is  developed  wa- 
ter, he  must  bear  entire  expense  of  measurement 
and  teats  of  snch  water.— Bastian  v.  Nebeker, 
163  P.  1092. 

Vn.  COMTE7ANCES  AND  CON- 
TRACTS. 

«=3l58(2)  (Cal.)  Water  rights  contract  held 
not  to  give  defendants  right  to  more  than  a  cer- 
tain quantity  of  water.— rrcano  Canal  &  Irriga- 
tion Co.  V.  People's  Ditch  Co.,  163  P.  4U7. 
<t=al58i/3(l)  (Cal.)  In  action  in  one  county  to 
quiet  title  to  water  rights  except  as  divested  by 
agreement  with  defendants  embodied  in  a 
consent  judgment  In  another  county,  the  objec- 
tion that  the  effect  of  the  action  is  to  enforce  in 
one  county  a  decree  of  superior  court  of  another 
county  is  without  merit.— Fresno  Canal  &  Irri- 
gation Co.  T.  People's  Ditch  Co.,  163  P.  497. 

Tm.  ABTIFICIAI.  PONDS, 
V0IB8.  AND  CHANNEIiS.  DAMS, 
AND  IXOWAGE. 

^»  1 78(2)  (Ariz.)  Evidence  in  action  for  injury 
to  land  from  deposits  by  flood  waters  of  stream 
diverted  by  insufficient  railroad  bridge  held  to 
sustain  verdict  as  to  amount  of  damages.-' 
Arizona  Eastern  R.  Co.  v.  Moore,  163  P.  607. 
^3 1 79(1)  (Kan.)  In  action  for  damages  to 
farm  from  the  breaking  of  a  dam  allied  to  have 
been  negligently  constructed  and  insufficient  to 
sustain  pressure  of  water  behind  it,  proof  that 
the  water  flowed  over  it  before  It  gave  way  was 
not  a  material  variance.- Davis  t,  Sim,  168  P. 
622. 

«B>I79(4)  (AriaO  Evidence  held  to  show  flood, 
waters  of  which  were  diverted  by  railroad  bridge 
over  stream,  was  such  as  ezperiMice  indicated 
should  be  expected.— Arizona  Eastern  R.  Co.  r. 

Moore,  163  P.  607. 

Evidence  in  action  for  injury  to  land  from 
diverted  flood  waters  of  a  stream,  held  to  au- 
thorize finding  that  defendant  railroad  neglU 

?;ently  failed  to  provide  sufficient  waterways  in 
ts  bridge  for  usual  flood  watern,  causing  the 
injury. — Id. 

IX.  PUBUC  WATER  BUPPZ.T, 
(A)  Domestlo  and  Municipal  Parpoaes. 

<S=3l83!/2  (GaLAop.)  Under  Act  June  10,  1013 
(St.  1913,  p.  1049),  notice  of  hearing  of  petition 
for  creation  of  county  water  district,  which 
specifietl  courthouse  as  place  of  bearing,  held  to 
give  supervisors  jurisdiction,  though  hiring  ac- 
tually occurred  In  building  across  street. — Dum* 
barton  Land  &  Improvement  Go.  t.  Murphy,  163 
P.  866. 

Determination  by  supervisors  of  county  which 
organized  water  district,  that  petitioner's  lands 
were  benefited,  based  on  conflicting  evidence, 
cannot,  where  board  was  acting  within  scope  of 
its  juri8dicti<»i,  be  reviewed  on  certiorari.— Id. 
«=>l86Ci)  (Gal.)  Water  company  may  lawfully 
carry  on  at  same  time  two  separate  and  distinct 
systems  of  public  service  in  different  plates  or 
for  different  uses  in  same  territory,  as  by  op- 
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eratiiiff  irrigation  srstem  and  pipe  Bystem  to 
furnisb  water  for  domestic  uae,  and  ita  «o  do- 
ing cannot  affect  the  rigbts  of  Btockholders  aa 
deooed  br  lawB^BlTerBide  lAn4  Go^  t.  Jarria, 
163  P.  64. 

<B}  IiYlcmtittB  «Bd  Othsr  Asrlonltavml 

«s>2l7  (Colo.)  Water  rates  prescribed  by  the 
board  of  county  commlasionera  noder  Cotut.  art 
16.  i  8.  Mills'  Ann.  SL  1912,  »  1096,  3TS8, 
3780.  3791,  are  subject  to  judicial  control.— 
Montezuma  Water  &  Land  Co.  t.  McCracken, 
163  P.  286. 

An  order  of  the  board  of  county  commisBioneri 

establishing  maximum  water  rate  at  the  same 
figure  as  one  which  had  been  recently  enjoined, 
held  subject  to  attack,  there  being  no  new  evi- 
dence as  attempt  to  evade  injunction.— Id. 

0=3229  (Colo.)  Where  an  irrigation  district  had 
made  an  honest  effort  to  comply  with  statute 
providing  for  its  creation,  its  acts  as  such  were 
valid  as  a  de  facto  corporatioD  until  dedsicm  of 
quo  warranto  suit. — Flaher  t.  Pioneer  Const 
Co.,  163  P.  861. 

®=3228  (Colo.)  Upon  dissolation  of  an  irriga- 
tion district  by  quo  warranto,  its  property  paid 
for  during  its  de  facto  existence  does  not  revert 
back  to  the  original  owner  nor  create  any  rights 
not  existing  during  its  lifetime. — Fisber  t.  Pio- 
neer Const.  Co..  168  P.  851.  ■ 

«=»232  (GaL)  Water  company  may  lawfully 
carry  on  at  same  time  two  s^arate  and  distinct 
systems  of  public  service  In  dlfferrat  places  or 
for  different  uses  In  same  territory,  as  by  op- 
erating irrigation  system  and  pip6  system  to 
furnish  water  for  domestic  nse,  and  its  so  do* 
ing  cannot  affect  the  ricfatfl  of  stockholders  as 
defined  by  laws.— Blvernde  Land  Co.  t.  Jarrla, 
163  P.  64. 

^s»234  (Cal.)  Articles  and  by-laws  of  water 
company,  affecting  agreement  between  persona 
entitled  to  first  right  to  use  of  water  supply  to 
form  corporation  to  acquire  supply  and  distrib- 
uting canals,  and  that  articles  of  incorporation 
shouid  jHTovide  that  stock  be  issued  only  to  land- 
owners entitled  to  water,  and  should  be  trans- 
ferable only  witb  land,  etc,  held  not  an  unrea- 
sonable restraint  on  alienation,  nor  violative  of 
Civ.  Code.  S  324,  as  amended  by  St.  1895,  p. 
118.— Riverside  Land  Co.  v.  Jarvis,  163  P.  54. 

Articles,  by-laws,  and  certificate  of  stock  Is- 
sued by  water  company,  organized  to  acquire 
water  supply  and  distributing  canals,  held 
agreement  between  stockholder  and  company 
that  stock  should  be  transferable  only  with  land, 
and  that  transfer  of  land  bv  sale  or  foreclosore 
should  pass  to  grantee  eqmtable  title  to  sto«ik. 
— Id. 

Under  CSv,  Code,  S  1559,  providing  that  con- 
tract made  expressly  for  benefit  of  third  person 
may  be  enforced  by  him,  Jield  that  purchaser  of 
irrigated  land,  thereby  becoming  we  equitable 
owner  of  irrigation  company  stodc,  could  enforce 
his  rights.— Id. 

^2*Q  (Cal.)  Water  dedicated  to  public  nse 
cannot  lawfully  be  converted  into  private  use 
so  as  to  create  a  private  preferential  rieht  there- 
to for  benefit  of  special  parcel  of  land.— River- 
side Land  Co.  v.  Jarvis,  163  P.  54. 

If  water  right  was  public  right  pertaining  to 
land  because  it  was  part  of  territory  to  which 
public  use  tor  irrigation  bad  attached,  it  was 
duty  of  water  company,  whose  predecessors  had 
dedicated  water,  to  contlnne  to  supply  to  land 
reasonable  proportion  of  water  dedicated,  and 
dedicated  water  could  not  be  divwted  to  other 
lands. — Id. 

€=>252  (Cal.)  Articles  and  by-laws  of  water 
company  whose  predecessors  had  dedicated  wa- 
ter to  public  use  held  not  to  create  private  pref- 
erential right  for  benefit  of  specific  nircel  of 
land  in  water  dedicated  to  public  ose. — Riverside 
Land  Co.  v.  Jarvis,  163  P.  54.  t 


^253  (CaL)  Private  rights  In  water  dedicated 
to  public  use  by  water  company  would  be  ap- 
purtenances to  land,  entitling  it  to  receive  wa- 
ter from  system,  and  service  of  water  to  land 
must  have  been  continued  by  company  in  any 
event,  as  after  a  sale.— Riverside  Land  Co.  v. 
Jarvis,  163  P.  54. 

0=a254  (Colo.)  A  cmitract  In  which  an  irriga- 
tion company  contracted  to  furnish  water  in 
consideration  of  grant  of  right  of  waj;,  under 
which  company  furnished  water  for  a  time  and 
later  repudiated  contract,  held  an  executed  con- 
tract capable  of  being  enforced  in  every  respect. 
— Consolidated  Juchem  Ditch  &  Reservoir  Co. 
v.  Old,  163  P.  7& 

Where  owner  of  land  contracted  with  an  ir- 
rigation company  to  grant  the  company  ri^ht 
of  way  in  conaidemtion  of  its  promise  to  fur- 
nish water,  bis  rights  nndw  contract  passed 
with  land  on  conveyance.— Id. 
®=9254  (Or.)  Under  contract  to  furnish  certain 
amount  of  water  for  irrigation,  and  allowing 
the  landowner  to  designate  when  It  should  be 
delivered  up<m  giving  three  days*  written  no> 
tfce,  failure  to  furnish  the  prescribed  amoont  ia 
not  excused  because  the  written  notice  was  not 
given.— Smith  v.  WiUis,  163  P.  810. 

Where  an  agreement  to  perpetually  famish 
water  for  irrigation  was  executed  as  convey- 
ance, water  rignt  conveyed  became  appurtenant 
to  and  a  part  of  land.— Id. 

WAYS. 

Bee  Baaementa:  Bifl^waya, 

WILLS, 

See  Courts,  «s>198-202;   I>e8eent  and  Dis- 
tribution :  Bxecutors  and  Administrators, 
81:  Trial.  «=»262;  Trusts;  Witnesaea,  «» 
140.  15a 

n.  TEBTAIDBMTART  OAFAOrTT. 

•$=»52(1)  (Wash.)  Courta  wlH  presume  saoltr, 
as  of  a  testator,  until  the  presumption  la  orei^ 
come  by  competent  and  reliable  evidence. — 
Pond's  Estate  v.  Faust.  163  P.  753. 
«=s>53(8)  (KanJ  On  the  ismie  wheHier  a  testa- 
tor was  of  sound  mind,  the  reasonableness  ox 
unreasonableness  of  his  disposition  of  his  prop- 
erty is  not  to  be  considered.— De  Crow  t.  Hark- 
nes8,  163  P.  630. 

«s»55(l)  (Wash.)  In  proceedings  to  set  aside 
will,  evidence  held  to  sustain  trial  court's  find- 
ings  that  testatrix  was  incompetent  at  time  of 
making  purported  will.— Pond's  Estate  t.  Faus^ 
163  P.  763. 

m.  CONTRACTS  TO  DEVISE  OB 
BEQUEATH. 

«=»'58(1)  (San.)  A  contract,  whereby  plaintiff 
should  uve  with  or  near  a  husband  and  wife 
and  give  them  a  daughter's  care  during  life  in 
considnation  tit  property  of  which  titner  hus- 
band or  wife  might  be  seised  or  possessed,  fully 
performed  by  plaintiff  was  valid  and  enftwca- 
able.— Harris  v.  Morrison,  168  P.  1062. 
€»66  (Kan.)  A  ctmtract  to  devise  property  at 
one's  death  may  be  performed  by  deed  or  wuL — 
Harris  v.  Morrison,  163  P.  1062. 
^»68  (Kan.)  In  action  by  one  to  whom  tes- 
tator had  contracted  to  leave  pR>);»my  at  his 
death  to  determine  ownership  as  between  plain- 
tiff and  beneficiary  and  executor  under  will, 
held  that  a  demurrer  to  plaintiff's  evidence  was 
properly  overruled.— Harris  v.  Morrison,  163  P. 
1062. 

In  action  against  executor  and  batefieiair 
upon  decedent's  contract  to  deviaa  pn^rtr, 
where  contract  and  its  oerfonnance  were  estab- 
lished, judgment  should  be  for  plaintifF  for  aU 
of  the  property,  notwithstanding  defoidan^a 
claims,  which  might  be  allowed  by  pnAat* 
court  against  estate.- Id. 
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XT.  REQmSXTES  AMD  TAXJDXTT. 

(A)  H«tnre  aaA  Baaeatlala  of  VaatameMte- 
rr  IHapoaltlM*. 

^88(1)  (Cal.App.)  A  conveyance  of  decedent 
held  not  subject  to  attack  as  a  teatameDtary  diB< 
position  of  property  not  in  accordance  with  law, 
althoueb  the  grantees  agreed  to  carry  oat  de- 
cedent s  wishes  in  *Miriny  ^ymeatm  to  others 
and  to  disdwrge  his  aebts.— ElUs  t.  Fnnk,  168 
P.  332. 

^=a88(l)  (Cola)  An  Instrument  partly  in  form 
a  will,  bnt  invalid  as  such,  held  a  deed.— Olark 
T.  Bonler'B  Estate,  168  P.  MS. 

If  Instrnment  cannot  be  given  effect  as  will, 
bu^aay  be  as  deed,  it  will  be  constraed  as  sach. 

(O)  BhceonlloB. 

4=3 1 08  (Cal.)  The  ^ower  and  method  of  testa- 
mentary disitofiitlon  IS  within  legislative  control, 
and,  in  determining  whether  a  will  is  proper^ 
executed,  testator's  intention  cannot  be  consid- 
ered.—In  re  Mandiester's  Estate,  163  P.  368. 

«=3lll(2)  (Cal.)  Where  a  signature  ia  at  end 
of  will,  universal  custom  creates  condoslon  that 
it  was  appended  as  an  executlMi;  if  elsewher^ 
it  is  for  the  court  to  say  from  inspection  of 
whole  document  whether  that  was  tha  intentioD. 
—In  re  Manchester's  BsUto,  168  P.  808. 

(D)  Holovraphlo  WIIIb. 

4es»I33  (CaL)  In  view  of  the  rule  of  construe* 
tion  prescribed  by  Civ.  Code,  {  18,  an  olographic 
will  c<mtaining  testatrix's  name  at  beginning  of 
document,  but  not  sDbscribed,  was  nci  "signed," 
as  required  by  section  12T7.— In  t«  Manches^ 
er's  Estate,  168  P.  858. 

Where  (da|[raphic  will  was  not  "signed"  as  re- 
quired by  Civ.  Code,  |  1277,  indonement  "my 
will,"  with  decedent's  signature,  on  envelope 
containing  it,  did  not  care  defect — Id. 

«»I33  (Col.)  Face  of  Instrument  offered  as 
olographic  will  must  establish  fact  that  it  is 
completely  executed  document,  and  if  signed 
elsewhere  than  at  end,  must  show  this  to  have 
been  intended  as  executing  algnature^— In  re 
McMahon's  EsUt&  163  P.  669. 

Testatrix's  belief  that  her  i^ographlc  will  was 
duly  executed  has  no  wdgbt  in  c<ni^ering  the 
QUf^on  of  its  legal  snllldency. — Id. 

Ulographio  will  held  to  snfficientlj  indicate  on 
its  face  that  testatrix  adopted  her  name  writ- 
ten only  in  exordiam,  as  the  execudng  signa- 
ture.~Id. 

Abstdate  prAdnon  of  eacecutkn  Is  not  ezpee^ 
ed  in  case  of  (dograplik  wilL—Id. 

(F)  Uistalce,  Vndme  Xnflnenee,  and  Fraud. 

<t=>l55(l)  (Cal^  Undue  Influence  and  fraud  are 
separate  noantt  of  attack  upon  a  will,  although 
undue  influence  may  be  ocerted  by  means  ot 
fraudulent  representations. — In  re  Stoddart's 
Estate,  163  P.  1010. 

A  will  is  obtained  by  undue  influence  where 
improper  pressure  or  other  unfair  conduct  has 
overcome  the  v<^ti(m  of  the  testator  and  result- 
ed in  bis  executing  a  paper  which  represents 
in  fact  not  his  will  but  that  of  the  person  exear- 
cising  the  influence. — Id. 

QE»  155(5)  (Gal.)  Conceding  alleged  misreprescn- 
tations  to  nave  been,  matters  of  opinion,  they 
could  yet,  If  designedly  and  unfairly  used  as 
part  of  a  scheme  to  overcome  the  will  of  the 
testatrix,  be  regarded  as  undue  Infltience.— In  re 
StoddarTs  XWtate,  163  P.  1010. 


raWABUSHMBlfT, 


V.  VBbBA' 

Ain> 

(A)  Probate  and  Revoeatlon  In  GeaaraL 

<&=3206  (Gal.)  Only  will  showing  upon  its  face 
due  and  tmnplete  execution  is  entitled  to  pro- 
bate.—In  re  McMahon's  liMate,  163  P.  66a 


(B)  A«tloBa  to  BataMlah  ov  Datermtae 
Validltx  la  a«aaral. 

«=>229  (Mont.)  Only  those  who.  but  for  a  will, 
would  succeed  in  some  degree  to  decedent's  es- 
tate are  persons  interested,  who  under  Rev. 
Codes,  t  7407,  may  seek  revocation  of  probate. 
-In  re  Pepin's  EMate,  163  P.  101 

(B)  JarlsdlotioB,  Umltatloaa,  and  Lacltea. 

«=»260  (Wash.)  Under  Rem.  Code  1915,  S 
1307,  providing  for  will  contests  within  one 
year  after  probate  or  rejection,  where  Goal  de- 
cree of  distribution  under  will  was  made,  and 
beneficiary  under  an  alleged  improbated  codicil 
made  no  claim  or  objection  for  ov«r  a  year,  her 
BOit  for  accounting  was  not  a  vUl  contesL — 
Davis  T.  Seavey,  168  P.  85. 

(Q)  PaHtlaaa,  Oblaatloaa.  and  Pleadlavs. 

^s>279  (Gal.)  Allegations  of  petition  for  revoca- 
tion of  probate  of  will  held  to  sufficiently  allege 
undue  influence.— In  re  Stoddart's  Estate  163 
P.  KttO. 

(H)  Bvldrnoe. 

«s»2g2  (Kan.)  In  the  absence  of  a  showing  of 
maital  incapaci^  or  indue  influence  alleged 
in  a  will  contest,  the  testatw'a  disposition  Of 
his  property  is  not  to  be  considered  by  £he 
jury.— De  Grow  v.  Harkness,  168  P.  680. 

(I)  Hearlnv  or  Trial. 

«S3324(1)  (Gcria)  In  an  action  to  set  aside  a 
will,  where  evidence  was  wholly  insufficient  to 
sustain  any  other  verdict  than  uie  one  directed, 
the  direction  is  proper.— Watts  t.  Louthan,  168 
P.  76. 

-  (M)  OpenitloB  aatt  BWaet. 

^=»42l  (Okl.)  A  suit  for  partition  and  an  ac- 
counting wherein  answer  alleged  devise  of  prop- 
erty to  defendant,  and  judgment  of  county  court 
closing  estate,  and  wherein  reply  alleged  fraud 
in  securing  probate,  was  a  coUateral  attack  on 
the  judgment.— Lucas  v.  Lucas,  163  P.  043. 

The  judgment  of  the  county  court  prolwting 
a  will,  etc.,  regular  and  valid  on  its  face,  was 
not  subject  to  "collateral  attack."— Id. 

All^ations  of  petition,  rei^,  etc.,  In  suit  for 
partition  and  for  accounting,  setting  up  nndue 
influence  and  fraud  in  procuring  will,  and  fraud 
in  judgment  probating  will  under  which  defend- 
ant claimed  as  devisee,  held  insufficient  to  bring 
case  within  excepti<»i  entitiing  plaintiff  to  col- 
laterally attack  the  judgment— Id. 

Tz.  oomTRUonoir. 

(A)  eeaaval  Rulas. 

«=>48g(2)  (Wash.)  In  proceedings  for  dlstrlbu- 
tioQ  of  an  estate,  where  it  appeared  that  descrip- 
tive terms  of  will  fitted  dififerrat  persons  in  dif- 
ferent d^rees  of  relationship  to  testahw,  oral 
testimony  was  admissible  to  ascertain,  If  pond- 
ble,  testator's  expressed  intention. — In  re  Mo- 
ran's  Esute,  163  P.  022. 

In  proceedings  for  distribution  of  testator's 
estate,  he  having  devised  all  his  property  "to  my 
aix  (secondl  cousins  named  Moran,  and  all  living 
in  Ireland,"  evidence  held  sufficient  to  show  that 
testator  intended  to  leave  his  property  to  six 
children  of  a  second  cousin.— Id. 

(D)  DeaerlFtloa  •(  Propevtr- 

«S966I(1)  (Kan.)  Where  wiU,  after  diapodng 
of  Bouuiwest  quarter  of  southwest  quarter  and 
northwest  quarter  of  northwest  Quarter  of  a 
section  of  land  referred  to  each  of  such  tracts 
as  containing  40  acres,  such  reference  does  not 
justify  an  inference  that  testator  intended  any- 
thing to  pass  excepting  two  quarter  quarters 
described,  though  they  lUd  not  contain  4b  acres. 
-Hinnen  v.  Arts,  1&  P.  141. 
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WITNESSES. 


Soe  Appeal  and  Bnor,  «s>206;  Criminal  Law, 
«=»(fll,  742,  1170%;  Evidence;  Perjnrr. 

It.  COMPETENCY. 
(A)   Capmcltr  and  tin  al  ill  eat  I  on*  In  Gen- 
eral. 

<S»40(1)  (Wash.)  The  examination  by  the  trial 
court  of  an  8  year  old  prosecutrix,  together 
with  her  evidence,  held  to  sustain  the  trial 
court's  action  allowing  her  to  testify.— State  v. 
.  Smith,  163  P.  759. 
®=>40(2)  (Wash.)  Under  Kem.  Code  191B..  S 
1213,  diBQualifying  as  witnesBe*  children  under 
10  years  apparently  incapable  of  relating  facts 
truly,  etc.,  the  competency  <A  such  a  witness 
rests  in  tlie  trial  court's  discretion.— State  t. 
Smith,  163  P.  759. 

(C)  Testimony  ol  Parties  or  Persons  In- 
tereited.  for  or  MValnst  Reprejeato- 
tlrre,  Snrrl-Tors,  or  SaeoenaorH  In  Ti- 
tle or  Interest  ol  Persons  Deeeaxea  or 

Inconiiietent. 
^125  (Kan.)  Where  Code  (Hv.  Proc.  8  320, 
forbids  parol  evidence  of  transactions  with  de- 
ceased persons,  proof  thereof  need  not  fail,  but 
may  be  esUblished  by  circumstantial  or  other 
competent  evidence.— Davis  v.  Sim,  163  P.  822. 

«=>14(H&)  (Kan.)  In  action  by  one  to  whom  de- 
cedent had  contracted  to  leave  his  property 
against  executor  and  beneficiary  under  will, 
pfaintifiPs  husband,  not  a  party  to  action,  was, 
under  Code  Civ.  Proc.  |  ^  (Gen.  St  1909,  S 
mi4),  competent  witness  to  prove  alleged  con- 
tract, though  husband  end  wife  occupied  part 
of  disputed  land  as  homestead^Harris  v.  Morrir 
son,  163  P.  1062. 

®=»I58  (Kan.)  In  an  action  upon  contract  to 
devise  property,  in  which  defendant  testified 
that  he  had  never  heard  of  such  contract  before 
the  action,  plaintiff  in  rebuttal  might  testify  to 
conversations  with  defendant  in  which  conver- 
sation with  deceased  was  detaIled.~Harria  v. 
Morrison,  163  P.  1062. 

ni.  EXAMINATION. 
(A)  Taklns  TeatimonT'  In  Qeneral. 

€=9240(1)  (Colo.)  The  state  should  not  on  di- 
rect examination  ask  questions  suggesting  the 
answer  to  the  witness.— Damas  v.  People,  163  P. 

289. 

®=>257  (Wash.)  In  an  action  to  remove  cloud 
in  which  defendants  seek  foreclosure  of  a  mort- 
gage, memoranda,  meaningless  In  themselves, 
used  hr  a  witness  to  refresh  his  memory  as 
to  present  memory  of  psymmts  on  mortgan. 
held  inadmissible.- Kirkpatrick  t.  GoQina,  163 
P.  919. 

(B)  Crosa-Examlnatlon  and  Re-Elxamlna- 

tion. 


«=>275(5)  (Wash.)  It  was  proper  to  exdode 
croBS-ezaminatltm  of  plaintiff  on  matters  not 
touched  upon  in  direct  examination. — Shalta  v. 
Crewdaon,  183  P.  734. 

«=3277(4)  (OkI.Or.App.)  Cross^amination  of 
defendant  electing  to  testify  as  witness  efaotila 
be  confined' to  the  issues  or  to  transactions  per- 
tinent to  issues.- Scott  v.  State,  163  P.  558. 
«=>277(6)  (Okl.Cr.App.)  In  prosecution  of  hue- 
band  and  wife  on  charge  of  mnrder,  cross-ex- 
amination of  wife  as  to  her  pcevious  married 
life  and  as  to  her  relations  with  another  mu, 
and  cross-examination  of  husband  as  to  bis 
previous  married  life,  was  improper  and  prej- 
udicial.—Scott  V.  State,  163  P.  553. 
13=3287(1)  (Or.)  The  cross-examination  of  arbi- 
trators as  to  what  they  considered  and  intends 
to  decide,  which  was  beyond  the  scope  of  _the  di- 
rect examination,  justifies  redirect  examination 
on  the  same  suhject  and  forecloses  any  objection 
to  the  evidence.— Oregon-Washington  K-  A  Nav. 
Co.  v.  Spokane,  P.  &  S.  By.  Co.,  168  P.  988. 

IT.  OBEDIBILITT,  IBfPEAGHMENT, 
OOMTBADICTION.  AMD  GOB- 
ROBOBATION. 
(A)  In  General. 

€=>3II  (Wash.)  Where  a  witness  worts  Indns- 
triously  on  one  side  of  a  cause,  and  then  tarns 
up  on  the  other  side,  and  betrays  the  confidence 
reposed  in  him,  he  is  not  to  be  bdieved. — 
Langley  v.  De^,  163  P.  395. 
9=s>330(l)  (Utah)  It  is  within  sound  discretion 
of  trial  court  to  determine  whether  cross-ttzam- 
ination  of  accoaed,  who  tiad  offered  himself  as 
witness  in  his  own  behalf,  was  within  the  gen- 
eral rule  aa  to  cross-examination  to  teat  his 
credlhilitT^tatw  t.  Williams;  168  P.  1104. 

(D)  CUaracter  and  Coadnet  of  Wltnee*. 

<S=3349  (Utah)  Cross-examinadon  of  accused 
concerning  his  previous  relations  with  woman 
in  whose  cabin  he  was  when  officer  be  shot  at- 
tempted to  arrest  him  held  prwer  ander  CcnnP- 
I^ws  1007,  1  601S.— State  v.  WUUanu.  163  P. 
1104. 

«»3B2  (Cal.)  Und«  Code  Civ.  Prot  {  2061.  a 
witness  cannot  be  discredited  by  showing  that 
he  was  discharged  by  his  employer  for  oegli- 
gence,  where  liability  is  sought  to  be  placed 
upon  employer  for  such  negUgenoe. — Webster  v. 
Orr,  363  P.  861. 

(D)  Inconsistent  Statements  fcr  W I 

«=s>397  (Cal.)  When  a  witness  is  impeached  by 
proof  of  prior  inconsistent  statements,  effect  is 
merdy  to  discredit  him  as  witness;  former 
statements  are  incompetent  for  any  other  pur- 
pose; and  do  not  constitute  evidence  of  truth 
of  facta  stated.— Albert  v.  McKay  &  Co.,  163  P. 
666. 

(Bl  CoMtradloClon   and   Gorrofeoratlon  of 

^  '  Wftneu. 


«S=>267  (Okl.Cr.App.)  It  is  the  trial  court's 
duty  to  confine  cross-examination  witness  to 
proper  chaDnola.— Scott  v.  State,  163  P.  553. 
^»269(1>  (Mont.)  It  is  error  to  permit  counsel 
to  draw  from  a  witness  for  plaintiff  facts  which 
relate  wholly  to  defense  and  about  which  he  had 
not  testiGed  in  chief.— Hanson  Sheep  Co.  v. 
Farmers'  &  Traders'  State  Bank,  163  P.  1151. 
«3>269(1)  (Or.)  Cross-examination  is  not  lim- 
ited to  the  exact  facts  sUted  on  direct  ezaini- 
netion,  but  if  connected  with  the  direct,  the 
cross  may  extend  to  matters  tending  to  limit, 
explain  or  oualify  the  facts  stated  on  direct  ex- 
amination.—Speer  v.  Smith,  163  P.  979. 
<8=»275(4)  (Or.)  Where  plaintiff  testified  that 
he  was  the  owner  of  a  note  sued  on  and  defend- 
ants desired  to  show  fraud  in  the  transfer,  it 
was  error  to  refuse  to  permit  cross-examination 
as  to  the  method  by  which  he  acquired  the  note. 
— Speer  t.  Smith,  168  P.  979. 


<©=>400(1)  (Cal.App.)  Under  Code  Civ.  Proc.  { 
2049,  while  one  may  not  impeach  his  witness 
by  evidence  of  bad  character,  he  maj  contra- 
dict him  by  other  evidence.— Gallmhaii  v.  Dann- 

ger,  163  P.  65. 

<S==>406  (Wash.)  Where  accused's  slater  testi- 
fied she  bad  never  notified  him  tliat  he  waa  sus- 
pected of  robbery,  a  letter  written  by  her  wo 
advising  htm  is  admissible  in  impeachment. — 
State  T.  Roberts,  163  P.  778. 

WORDS  AND  PHRASES. 

"Accommodated  party." — German  American 
State  Bank  v.  Watson  (Kan.)  168  P.  687. 

"Act  of  God."— Rosenwald  v.  Orefon  CSCr 
Transp.  Co.  (Or.)  163  P.  831. 

"Agister."— Cox  v.  Chase  (Kan.)  163  P.  1&4. 

"Air  courses."— Ricardo  v.  Central  Coal  &  Coke 
Co.  (Kan.)  163  P.  641. 
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"Allow."— Longren  T.  Missouri  Pac  Ry.  Co.  | 

(KaD.)  les  P.  188. 
"Arbitration." — Gonzalez  v,  Oonsalez  (Cal.)  16&  I 

P.  993. 

"Assessment." — Borrowdale  v.  Board  of  County 
Com'n  Socorro  County  (N.  M.)  163  P. 
721. 

"Auditor."— Hicks  v.  Davie  (Kan.)  163  P.  799. 
"BaUoL"— State  v.  Keating  (MontO  163  P.  1156. 
"Cash." — BlssiiiKer .  &   Co.   v,  MassachuBetts 

BondiDg  ft  Ins.  Co.  (Or.)  183  P.  S92. 
"Cau8e."-%n  re  Wells  (CaL)  163  P.  6S7. 
"Certify."— Ainsa  v.  Mercantile  Trust  Co.  of 

San  Francisco  (GaL)  163  P.  SOa 
"ChiIdTeii."-Wolf  V.  Gall  (CaL  App.)  168  P. 

846. 

"Church."— Scott  Co.  v.  Boman  Catholic  Arch- 
b!sh(v  tor  Diocese  ol  Oregon,  A.  Christie 
(Or.)  163  P.  88. 

"Church  purposes.  "—Scott  Co.  v.  Roman  Cath- 
olic Archbishop  for  Diocese  of  Oregon,  A. 
Christie  (Or.)  168  P.  88. 

"Givn  action."-Stata  r.  WiUis  (Wash.)  168  P. 
737. 

"Claim."— Davia  t.  State  (Idaho)  163  P.  878. 
"Cloud  on  title."— Haaenberger  t.  Town  of  MU- 

VBuUe  (OrJ  168  P.  696. 
"Collataral  atta<^'*-'LDcaB  t.  Ineas  (OkL)  163 

P.  943:   Schmid  t.  City  of  Portland  (Op.) 

163  P.  11S9. 
"Common-law  remedy."- North  Pacific  S.  S.  Co. 

T.  Industrial  Acc.  Oommtasion  of  California 

(Cal.)  163  P.  199. 
"Common  schools."- Board  of  Education  of  City 

of  Sopulpa  T.  Corey  (Okl.)  163  P.  949. 
"Consignment"— Cass  t.  Bocbestar  (Cal.)  163 

P.  212. 

"CoDapiracy."- Empire  Ifteater  Go.  T.  Cloke 

(Mont)  168  P.  107. 
"Consummation  of  exchange."- Levy  v.  Dusen- 

bery  (Cal.  App.)  168  P.  281. 
"Contract  of  empl<vment'*--GlareiWMit  Country 

Club  T.  Industrial  Accident  Oonuniasion  of 

California  (Cal.)  168  P.  209. 
"Contributory  negligence."— Strang  v.  Oregon- 
Washington  H.  &  Nav.  Co.  (Or.)  163  P.  1181, 
"Convent."— Scott  Co.  v.  Boman  Cathdle  Arch- 
bishop for  Dioceae  of  Oregon,  A.  Christie 

(Or.)  163  P.  88. 
"Course  of  employment"— Northwestern  Pac. 

R.  Co.  V.  Industrial  Accident  Gommissioo 

(Cal.)  163  P.  lOOO. 
**Cuatom."— Modoc  County  T.  Industrial  Acc. 

Commised(m  of  State  of  CaUfomia  (CaL 

App.)  163  P.  685. 
"Damaged."— Gray  v.  Reclamation  Diat.  No. 

1500  (Cal.)  1^  P.  1024. 
"Decedent"— State  v.  United  States  Trust  Co. 

of  New  York  (Kan.)  163  P.  166. 
"Ddive^."— HcAndrew  t.  Sowell  (KanJ  168 

"Dependent  child."— State  v.  Adams  (Wash.) 
163  P.  403. 

"Dependents."— Ellis  t.  Neriua  Coal  Oo.  (Kan.) 
163  P.  664. 

"Depth  of  water  of  one  foot  along  the  line  of 
greatest  depression."— Gray  v.  Reclamation 
Dist  No.  1500  (CalJ  163  Pac.  1024. 

"Descent."— Molfett  v.  (Donley  (Okl.)  163  P.  118. 

"Devoted  to  public  use." — State  t.  Superior 
Court  for  Pacific  County  (Waah.)  163  P, 
16. 

"Direct  attack.**— Lncae  t.  Lneas  (OkL)  168  P. 

948. 

"Piscretion/— In  re  Welisch  (Ariz.)  163  P.  264. 
"Doing  intrastate  businesa." — Bullfrog.  Goldfield 

R.  Co.  V.  Jordan  (Cal.)  163  P.  40. 
"Duplicate  original."— Maaton  v.  Glea  Lumber 

Co.  (OklJ  168  P.  128. 
"Duty  imposed.**— State  v.  Atchison,  T.  &  S. 

F.  By.  Co.  (KanO  163  P.  157. 
"Dwelling  hause."— State  v.  Morris  (Or.)  163  P. 

567. 

"Dying  declaratiou."— Williams  T.  State  (Okl. 
Cr.  App.)  168  P.  279. 


"Eminent  domain."— Gray  v.  Reclamation  Dist. 
No.  1600  (Cal.)  163  P.  1024. 

"Employe."— Claremont  Country  Club  v.  Indus- 
trial Accident  CommisBion  of  California 
(Cal.)  163  P.  209;  Brown  v.  Industrial  Ac- 
cident Commission  of  California,  Id.,  664. 
&)triea."— Ricardo  v.  Central  Coal  ft  Coke  Co. 
(Kan.)  163  P.  641. 

"Escrow."- Foulkes  v.  Sengstacken  (Or.)  168 

"Estate."— State  t.  United  States  Trust  Co.  of 

New  York  (Kan.)  163  P.  156. 
"Eyery.''-Salo  T.  Pflciflc  (Doast  Casualty  Co. 

(Wash.)  168  P.  884. 
"ExecutiMi."— MeAndrew  T.  Sowell  (Kan.)  163 

P.  663, 

"Extraonlinajr  seryices."— Tbdd  t.  Cormier  (Or.) 

"Factpr.;^-<;a8B  v.  Rochester  (Cal.)  168  P.  212. 
r^'^tSP^S    Slate  Board  of  Land  Com'rs 

(Colo.)  163  P.  848. 
"Fee  eimirfe."— Walpoie  v.  State  Board  of  Land 

Com'rs  (Colo.)  IQa  P.  848. 
"Fee  simple  absolute."— Walpole  y.  State  BobtA 

of  liflnd  Com'rs  (Colo.)  163  P.  848. 
"Fence."— ScheCFer  v.  Chicago,  M.  ft  P.  S.  By. 

Co.  (Mont)  163  P.  565. 
"Final  order  or  judgment" — Morris  ft  Co.  v. 

Canadian  Bank  of  Commerce  (Waa^.)  163 

P.  1139. 

"Floating  indebtedness."— Thoa.    S.  Hayden 
Realty  Ce^  t.  Town  of  Aurora  (Colo.)  163  P. 

843.  ' 
"Four  weeks  and  ten  daya."— Stadelman  t. 

Miner  (Or.)  163  P.  586. 
"Franchiae. "—Western  Union  Telegraph  Oo.  v. 

Hurlburt  (Or.)  163  P.  1170. 
"Gambling  device."— Ah  Poo  v.  Stevenson  (Or.) 

168  P.  822. 

"Gambling  implement"— Ah  Poo  t.  Stevenson 

(Or.)  163  P.  822. 
"Genuine." — Ainsa  v.  Mercantile  Trust  Co.  ol 

San  Francisco  (CaL)  168  P.  898. 
"Good  moral  character."- In  re  Wells  (Cal.)  163 

P.  867. 

"Governmental  functions."— Cha  for  v.  City  of 

Long  Beach  (Cal.)  163  P.  670. 
"Harbor."— State  v.  Savidge  (Wash.)  163  P. 

738. 

"Heirs.  '— Moffett  v.  Conlsy  (Okl.)  163  P.  J 18. 
"Hereditary    aucceesion.  "—Moffett    v.  Conley 

(OkL)  168  P.  118. 
"HorBe,"-State  v.  CoUlns  (Mont)  163  P.  102. 
"Illegittanate  diUd."-Wolt  t.  Gall  (Oat)  163  P. 

350. 

*^mmoraL"— State  v.  Reed  (Mont)  163  P.  477. 
"Immoral  purposM."— State  T.  Beed  (Mont.)  16S 
P.  477. 

"Inclosed."— Bx  parte  Wlsner  (CaL  App.)  168  P. 
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P.  664. 
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"Optional  contracts. "—Johnson  v.  Clark  (CaL) 
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(Mont)  163  P.  104. 

"Police  power."— Gray  v.  Reclamation  Dist  No. 

1500  (CaU  163  P.  1024. 
"PosseHsion."- Williamson  t.  Monroe  (CaL)  163 

P.  062. 

"Posting."- Am(rtd  V.  Earner  (Kan.)  163  P. 
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"Principal."— Mo  Taen  v.  State  (Aris.)  163  P. 
135. 

"Pmhahle  cause."- Nettleton  v.  Cook  fidaho) 
163  P.  300;  SUto  T.  Gordon  (Wash.)  16-^ 
P.  772.  '        ^  . 


"Pjomise  to  pay  the  d«bt  of  mmtthar-ik- 

Andrew  v.  Sowell  (Kan.)  168  P.  6S8. 
•Property."— State  t.  Unitad  States  Co. 

of  New  York  ^an.)  163  P.  156. 
"Proximate  cause.*'— Hellan  t.  Samrij  lAodn 

Co.  (Wash.)  163  P.  & 
"Public  records."— Bagley  t.  Bloeh  (Or.)  163  P. 

426. 

"Railroad."— Oregon-Waahlnctoii  B.  ft  Nbt.  Cb. 
T.  Spokane,  P.  &  a  By.  Co^  (Or^  163  P. 

600. 

"Real  eatate."— Lewis  t.  OhrietoiAer  a<ahH 

163  P.  916. 

"Reasonable  time."— Smitii  t.  Bntmaa  (Ci'. 
168  P.  882. 

"Removed."— Haymaker  t.  State  {N.  M.)  1G3 
P.  248. 

"Right  accrued."— State  t.  AtduBon,  T.  ft  S. 

P.  Ry.  Co.  (Kan.)  163  P.  167. 
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(Kan.)  163  P.  641. 
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Steel  Casting  Co.  (CaL)  163  P.  88S. 
"Secnrity." — Bissinger  &  Co.  v.  Massschnseta 

Bcoiding  ft  Ina  Co.  lOr.)  163  P.  562. 
"Sell."— Corley  t.  Ehlers  (Kan.)  163  P.  140. 
"Servant."— Claremont  Countx^  Chib  t.  In-!!*- 

trial   Accident    Commission    of  Califwra 

(CaL)  168  P.  209. 
"Seventy-five  cubic  inches  of  water  meuir*; 

under  a  four-inch  presaore." — LUUs  v.  Siiv^r 
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App.)  163  P.  1040. 
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(Nev.)  163  P.  245. 
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P  358. 
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163  P.  35a 
"Signed."— In  re  Hanehestar's  Estate  (CiL)  IS 
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P.  978. 
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163  P.  63. 
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Great  Falls  (Mont.)  163  P.  99. 
"Surface  waters." — Gray  t.  Reclamatian  Pis. 

No.  1500  (Cal.)  163  P.  1024. 
"Tax  on  an  ad  valorem  basis." — Large  Oil  C« 

V.  Howard  (OkL)  163  P.  537. 
"Tax  on  property."- Large  Oil  C3o.  v.  Homr.. 

(Okl.)  163  P.  687. 
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(Colo.)  163  P.  76. 
"Tenants  in  entire^."— Whyman  t.  Jotmf:.- 

(Colo.)  163  P.  76. 
"Traffic."— Allen  t.  CSty  oi  BelKnghaia  t^iA 

163  P.  18. 

"Transfer."— State  v.  United  States  Trmt  Ca 

of  New  York  (Kan.)  163  P.  156. 
"Transfer  of  title  or  of  interest" — In  re  StF«- 

art's  EsUte  (CaL)  163  P.  902. 
"Traveling  way."- Ricardo  v.  Central  Co»l  * 

Coke  Co.  (Kan.)  163  P.  041. 
"TrcRpaaser."— Chafor  t.  City  of  IxiDg  Bw- 

(CaL)  168  P.  670. 
"Tunnels."- Thompson      Hance  (Oal)  16S  f. 

1021. 

"Undue  influence."— In   le  Stoddart's  Bmf 

(CaL)  163  P.  1010. 
"Uninrlosed."— Ex  narte  Wisner.  (CaL  App.1 1'S 

P.  868. 

"Usury."— Deming  Inv.  Co.  t.  Grigsby  (ft- 
163  P.  530. 

"Vacancy."— Haymaker  t.  State  (N.  M.)  163  P. 

24a. 

"Valuable  securities."- Bissinger  ft  Co.  v.  M»«- 
saohusetta  Bonding  ft  Ins.  Co.  (OrJ  163  ?■ 

592. 

"Value  of  taxable  property."— Hansen  T.  0? 

of  Hogaiam  (Wa^h.)  1^  P.  891. 
"Voucher."— Bisadnger  ft  Go.  v.  Hassackiwra 

Bonding  ft  Ins.  Oo.  (Or.)  163  P.  SaS-  , 
"Widow."— In  re  Bowen*s  £suto  (WasM  IS 

P,  879..  ,  :  . 
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"Willfol  misconduct."—: 
lodustrial 
(Cal.)  163  P.  ©10. 


WORK  AND  LABOR. 


See  Mechanics'  LlesB. 

«=>I4(1)  (Or.)  Where  one  performs  services  on 
special  contract,  and  for  any  reason  except 
vulantary  abandonment  fails  to  comply  there- 
with, recovery  of  reasonable  value  may  be  had 
for  work  done.— Wuchter  v.  Fitzgerald,  163  P. 
819. 

^922  (Or.)  Complaint  for  clearing  plaintilTa 
land,  allei^tu;  speaal  contract  which  defendants 
prevented  plaintiff  from  completinf;,  and  ask- 
ing reasonable  valae  of  work  done,  held  sufH- 
cient— Wuchter  v.  Pitegerald,  163  P.  819. 
(8=924(2)  (Or.)  Where  complaint  alleged  ex- 
press cfHitract  for  clearing  defendants'  land, 
which  defendants  prevented  plaintiEF  from  cora- 
pleting,  and  claiming  quantum  meruit  for  work 
donet  evidence  showiDg  reasonable  value  of 
work  was  admissible.— -Wuchter  t.  Fitzgerald, 
103  P.  819. 


See 


fendsnts  prevMted^r«Mff  ^e- 

WORKMEN'S  COMPENSATION  ACT 

»  Master  and  Servant,  «»S47-4J& 

WRITING. 

Wence,  «=»215, 

See  Att  WRITS. 
nishmeVrat;  Certiorari;  BxeeuHrtn  -  ro- 
ticei^f  Habeas  Corpus;  InjSin-  jSL" 
Process;  Peace,  (^l94-205-  wi^L™  ""^ 

plevin:  Sohibition ;  SS^arSKrS 
^es  and  Seizures.  '  ^ 

See  Appeal  and^ 

OF  ERROR. 
WRONGFv.^. 

See  Attachment. jgTTACHMENT. 
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